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"The law ?s progressive and expansive, adopting 
itself to the now relations and in forests wliich are 
constantly springing up in the progress of sociefy. 
But this progress must bo by analogy to what is 
already settled.” 

Chief Justice Greene, in I RJ. 356. 


T 



CITE BY TITI.E AND SECTION 


ThVLB 


13 CJ.S. Carriers § 10 



CORPUS JURIS 
SKCUNDUM 


A COMPLETE RESTATEMENT OF THE ENTIRE 
AMERICAN LAW 

AS DEVELOP) BT 

ALL REPORTED CASES 


By 

WILLIAM MACK, LL. D. 

Editor-in-Gbicf 

G)rptis Juris and Cyclopedia of Law and Procedure 
And 

DONALD J. KISER, LL. D. 

Managin^^ Editor 

Corpus Juris and Cyclopedia of I^w and Procedure 


Assisted by 

The Combined Eclitorial Staffs 
of 

The American Law Book Co. and West Publishing Cow 


VOLUME xm 



Biooldyn, N. Y. 

The American Law Book Go^ 



Copyripfht, 1939 
By 

The American T^w Book Company 



EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is tlierefore a complete restatement of the entire 
body of American Law. The clcar-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since tlie publication of Coi^ms Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
will make available all cases back to 1658. 

Each title will be preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Wlicre tlic scope of any section is sudi as to require 
it, a more minute analysis will be found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise summary, a black-letter epitome, indicative of its scope, will 
precede the full treatment or statement of the law under each section. Tlicse 
introductory summaries, concise and free from interlineation of authorities, 
will prove of great convenience and value in legal research. 

An index will be found in the back of each vohune covering the titles con¬ 
tained therein, tlius providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum will be kept to date by means of annual cumula¬ 
tive pocket parts for eadi volume. This feature of suj)i)lementation which lias 
proved so successful in modem digests and statutes will conveniently, an<l with 
certainty, keep each title constiuitly to date tlirough current cases and new 
precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mediamcal arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as r<^resenting a new standard 
in legal publications. 
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CAPKJRTIl 8ea C.J.S. title Carriers §§ 2, 529. 

Phrases: "Against such carrier,”^® “any carrier 
by railroad, subject to the Interstate Commerce 
“carrier by railroad,“carrier for hire,” 
see Carriers CJT.S. § 3, also 10 Cp 45 notes 74-81, 
C.J.S. § 529, also 10 C.J. p 607 note 62, “carrier of 
passengers,” sec Carriers C-J.S. § 529, also 10 C.J- 
p 607 notes 62, 63, “carrier operating such rail¬ 
road,”^® “common carrier,” see CJ.S. title Carriers 
§§ 3, 530, “common motor carrier,”®® “contract 
carrier,“contract motor carrier,”®^ “contracts 


between the carrier and its employee,”®* “from a 
common or other carrier,”®^ “private carrier,” see 
Carriers §§ 4, 631, “private motor carrier,”®® ^‘pub¬ 
lic conveyance provided by a common carrier for 
passenger service,”®® and “substituting the Director 
Ceneral of Rmlroads for the carrier;”®^ also “car¬ 
riers during federal control,”®* “carriers engaged in 
interstate commerce,”®® “carrier of goods,” see C. 
J.S. title Carriers § 3, “carriers while under federal 
control,”®® “employee of the carriers,”®! and “op¬ 
erator of carriers;”®* and also, adjectivdy, “car¬ 
rier-made rates.”®* 


4 S. n.S. —stalk T. Payn^ D.G.Moiit., 
271 F. 477. 

417. TT.S.—^Birmlnaham Trust ft Sav¬ 
inas Co. V. Atlanta, B. ft A. Ry 
Co.. D.aGa., 171 F. 711, 739. 

48, TT.S.—^U. Su ▼. Ameiican Ry. Bx- 
press Co.. Oa.. 44 S.Ct. 560. 561. 265 
U.& 425. it L-Bd. 1087—U, S ex 
rel. Chicago, New York ft Boston 
Ref liberator Co. v. Interstate Com¬ 
merce Commission. D.C.. 44 S.Ct 
558. 559. 165 U.S. 292. 68 IL Bd. 1024 
—American Ry. Ebepress Co. v. TJ. 
S.. DC.Oa., 291 F 31. 34. 

AppDC.—U. S. ex rel. Chicago, New 
York ft Boston Refrigerator Co. v. 
Interstate Commerce Commissicin. 
288 F. 649. €53. 68 App.D.a 111. 

49. Tex.—^Payne v. HarrisL Com. 
App.. 241 S.W. 1008. 1011. 

sa Wls.—Standard Oil Co. v. Public 
Service Commission of Wisconsin. 
369 N W. 598. 599. 317 Wis. 663. 

OX. **Pxivate earxter** eanlvalant 

Conn.—^Ace-Hisrh Dresses, Inc., v. J. 
C. Trucking Co.. Inc.. 191 A. 636. 
538. 122 Conn. 671. 


MOonunon cazxiex** di8tliign*«‘h^ 

Conn.—^Ace-Hi£rh Dresses. Inc,, v. J. 
a Trucking: Co.. Inc.. 191 A. 536, 
638. 122 Conn. 678. 
sa. Wis.—Standard Oil Co. v. Public 
Service Commission of Wisconsin, 
359 N.W. 698. 599, 219 Wia 663. 
53. N.J.—Delaware, I*, ft W. R. Co- 
V. Smyth. 116 A. 66, 66. 193 N.J.Bq. 
80. 

54i. Ind.—Smith v. State, 156 N.R 
513. 614. 199 Ind. 217. 

55. Wts.—Standard Oil Co. v. Public 
Service Commission of Wisconsin. 
269 NW. 598. 699. 219 Wi.s. 563. 
59. Colo.—^United States Casualty 
Co. V. Bllison. 176 P. 279, 66 Colo. 
252. 

87. U.S.—Rutherford v. Union, Pac. 

R Co., D.C.Neb.. 264 F. 880. 

68l U S.—^Westbrook v. Director 
General of Railroads. D.CGa.. 263 
F 211. 214. 

69- Ohio.—^Iron City Produce Co. v 
American Ry. Bxpress Co.. 153 N 
K, 316. 318. 22 Ohio APP. 165. 

GO. U.S.—Viri^inian Ry. Co. v. Mul¬ 
lens. W.Va.. 46 S.Ct. 526, 629, 271 


U.a 220. 70 I«.Bd. 116—Missouri 
Pac. R. Co. V. Ault, Ark.. 41 S.Ct. 
693. 595. 256 U.S. 554. 65 D.Bd. 
1087—^Ilines v. Dahn, CClA-lowa, 
267 F. 105. 108. 

Ark—^Missouri Pac. R. Co. v. Ault. 

216 SW. 3. 6, 140 Ark. 572. 

CaL—American Fruit Distributors of 
California v. IlineSr 203 P. 821, 824, 
56 CalJ^pp. 177. 

Ky.—^Rogrers Bros Coal Co. v. HInos, 
237 S.W. 1058, 193 Ky. 795. 

Miss.—^I>avls V. Dantzler Lumber Co., 
89 So. 148, 151. 126 Miss. 812. 

NT.I)—^McGreffor v. Great Northern 
Ry. Co.. 172 N.W. 841. 842, 42 N.D. 
269. 4 A.L.R. 1635. 

OL Tex.—Hanson v. Ponder. Civ. 

App.. 300 S.W. 35. 40. 

GO. "Caxrlex" aistlnguiahed 

'The Director General [of rail¬ 
roads under federal control] was not 
a carrier^ hut an operator of cai> 
Tiers." —^EL L Du Pont Do Nemours 
& Co. V. Davis. Ark., 44 S.Ct. 364, 
366, 264 U.S. 456. 68 L.Bd. 788. 

G3. U.S —^Texa.s ft P. Ry. Co. v. 
Louisiana Oil Refining Corporation, 
C.C.A.La., 76 F.2d 465. 468. 
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13 C.J.S. 


CARRIERS 

This Title includes the regulation and conduct of the business of transportation of goods and pas¬ 
sengers, by common or private carriers, and matters incidental thereto, such as the operation of pal¬ 
ace cars, sleeping cars, etc., freight lines, collection and transportation of money by express companies, 
etc.; and rights, duties, and liabilities of those engaged in any such business, as to the public and as to 
individuals, m respect of the persons and property carried. 

Mattors not in thia treated dsewliere in this woik, see Descriptive-Word Index 

Analysis 


L INTRODUCTORY STATT^MRNT. § 1 

n. CAERTRRS OF GOODS AND LIVE STOCK, §§ 2-628 

A. DEmnTiONS and General Natube, §§ 2-14 

B. RbguIxAtton and Control oe Carrtkbs, §§ 15-24 

C. Right op Carrtfr to Make Regulations fob Conduct op Business^ 

§§ 25-26 

D. Dutst to Receive and Tbanspoet Property, §§ 27-34 

E. Duty to Furnish Cabs, §§ 35-39 

F. Duties Incidbnt to Transportation GENERATiT.Y, §§ 4(M8 

G. Duty to Furnish Suitable Cars, §§ 49-58 
VH. Care op Property While in Transit, §§ 59-66 

1. DirTY as to Loading and Unloading, §§ 67-70 

Liability op Carktfr fob Loss or Injury, §§ 71-118 

1. At Common Law, §§ 71-87 

2. Limiting or Extending Common Law Liability, §§ 88-118 

K- Shipping Receipts, Bills of Lading, and Special Contracts, §§ 119- 
134 

L. Authoritt of Agents to Make Contracts for Carrier, §§ 135-141 

M. Dbliveby and Acceptangb, and Custody and Control of Goods, §§ 

142-158 

N. Final Delivery, §§ 159-186 

O. Seizure of Goods under Legal Process as Excuse for Nondeltvkrt, 

§§ 187-189 

T^TABmiTY AND ACTIONS FOR DbLAY, §§ lS)0-230 
Q. Claims fob Damages, Waiybr, Notice of Claim, and Contractual 
Limitation op Time to Sue, §§ 231-243 
^ Actions pob Loss of, or Injury to Property, §§ 244-274 

S. Charges, Liens, and Demurrage, §§ 275-347 

1. Rates and Rate Making, §§ 275—311 

2. Freight Charges and Liens, §§ 312-333 

3. Demurrage, §§ 334-^47 

T. Discrimination, §§ 34B-397 

1. In General, §§ 348-363 

2. Particular Kinds of Discrimination, §§ 364-385 

3. Rights and Remedies Arising Out of Unjust Discrimination, §§ 

386-391 

4. Status of Contracts in Violation of Statutes against DiscrimixiOr^ 

tion, §§ 392-397 

U. Benefit of Insurance, §§ 398-399 

V. Connecting CAi»KTEFg, §§ 400-450 
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13 C.J.S. 


CAItBIEJRS 


H. CAUBJERB OP GOODS AJtfD Ia.Vl5 STOCK—Continued 
W- PenaiiTIES and STATua-ORY Datwtages, §§ 451—513 

1. In General, §§ 451—453 

2. Acts or Omissions for Which Penalties Imposed, §§ 454—513 

X. Offenses, §§ 514—526 

Y. JjABiiiiTY OF Shipper or Consighjee to CAm?ni'R for Tortious Act, 

§§ 527-528 

m. cakrttsks op passpkgpbs, §§ 529-920 

A. Definition ani> Genfrau Na-a-ure, §§ 529-534 

B. Petition Bea'wjsjcn Carrtfr antd Passenger Generaut/st^ §§ 535—566 

1. In General^ §§ 535—543 

2. Who Are Passengers, §§ 544—566 

C- Statutory PEGuiiATiONS in Generai*, §§ 567—569 

D. RuiiES ani> REGUiiATioNs OF CARRIER IN Generau, §§ 570—577 

E. Fares, Ticbdbts, and Speciad Contracts, §§ 578-624 

1. Pares, §§ 578-596 

2. Tickets, §§ 597-614 

3. Conditions and Limitations; Special Contracts, §§ 615—621 

4. Passes, §§ 622-624 

F. T^wttation of, or Kyemption FROM, LiabHjIty, §§ 625-639 

1. In General, §§ 625-628 

2. For Negligence, §§ 629-639 

G. Performance of Contract or Duty to Transport, §§ 640-675 

H. Personal Injuries in Generau, §§ 676-773 

1, Care Required and Ltability of Carrier Generally, §§ 676-712 

2- Care Required and Liability to Condition and Use of Prem¬ 
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L INTEODUCTOET STATTamCTTT 


§ 1. Kinds of Carriers 

Within the definition of the term carriers are either 
private or common carriers. 

A carrier is one who undertakes the transfer of 
persons or property from one place to another for 
hire,^ or gratuitously.^ The authorities recognize 
two classes of earners, namely, pnvate carriers 
and common carriers;^ all persons who undertake 
for hire, to carry the goods of another, belong to 
one or the other of these classes,^ the class to which 


a particular carrier is to he assigned depending on 
the nature of the business, the character in which 
it holds itself out to the public, the terms of the 
contract, and its relations generally with the par¬ 
ties with whom it deals and the public.® While a 
common carrier has been defined as one that holds 
itself out to the public to carry persons or freight 
for hire, see infra ^ 3, S30, the term did not, at 
the common law, embrace a carrier of passengers, 
see infra § 530. 


n. CABBTTTR8 OF GOODS AND UVE STOCK 

A. DEFINITIONS AND GENERAL NATURE 


§ 2. In General 

A carrier of goods is one who undertakes to carry, or 
is engaged in the business of carrying, goods for hire. 

A carrier of goods is one who undertakes for hire 
to transport the goods of another, or who is en¬ 
gaged in the business of carrying goods for others 
for hire,® A “mandatory'’ is a person who under¬ 
takes gratuitously to carry goods for another, and 
was known to the civil law as a carrier, and was 
so recognized by the common law.^ 

§ 3. Comnoion Carrier in General 
a. Common carrier defined 
b- Essential characteristics 


a. Common Carrier Defined 

A common carrier is one who as a regular business 
transports personal property from place to place for per¬ 
sons who may employ him and pay his charges. What 
constitutes a common carrier is a question of law; but 
whether one charged as such is within the definition is a 
question of fact. 

A common carrier of goods has been defined as 
one who, by virtue of his calling, and as a reg¬ 
ular business, undertakes to transport goods from 
place to place, offering his services to such as may 
choose to employ him and pay his charges,® and 


1- N —^Roeske v. Lamb, 41 P.2d 
522, 39 N.M. 111. 

Wash.—Cushingr v. White, 172 P. 
229, 101 Wash. 172. L..R.A.1918P 
463. 

Wis.—Standard Oil Co. v. Public 
Service Commission of Wisconsin, 
259 N.W. 698, 217 Wis. 663. 

This definition, stated In Corpus 
Juris, has been quoted in Roeske v 
Lamb, 41 P.2d 522, 623, 39 NM. 
111 . 

2. Wash.—Cushing- v. WThite, 172 

P. 229, 101 Wash. 172, L.R.A 

1918P 463. 

3. Ga.—Central of Georgia R. Co. v. 

Lippman, 36 S R. 202, 110 Ga. 

665, 50 L.R.A. 5. 

10 C.J. p 37 note 2. 

This sts-tMnent in Corpus Juris 
has been quoted in Smallwood v. 
Jeter. 244 P. 149, 154, 42 Idaho 169. 
4- Ark.—Jones v. Ferguson, 27 S.W. 

2d 96. 181 Ark. 522. 

Cal.—^People v. Duntley, 17 P.2d 715, 
217 Cal. 150. 

Idaho.—Smallwood v. Jeter. 244 P. 
149, 42 Idaho 169. 

Ill.—^Hinchlilte v. Wenig Te^mfng 
Co., 113 N.BL 707. 274 IlL 417. af¬ 
firming 194 llLApp. 627. 


Mich.—Automobile Ins. Co. of Hart¬ 
ford. Conn. V. Cochran, 247 N.W. 
766, 262 Mich. 605. 

N.H —^Bomardi Greater Shows v. 
Boston & M. R. R., 166 A. 124. 86 
N.H 146. 

Wash —Cushing v. White, 172 P. 
229, Idl Wash. 172, L.RJV. 1918P 
463. 

Wis.—Standard Oil Co. v. Public 
Service Commission of Wisconsin, 
259 N.W, 698, 217 Wis. 663. 

& Wash.—Cushing v. White, 172 P. 
229, 230, 101 Wash. 172, L.R.A. 
1918F 463. 

a Ind.—Smith v. Slate, 156 N.E 
513, 199 Ind. 217. 

N.H.—^Bemardi Crreater Shows v. 
Boston & M. R. R, 165 A. 124, 
86 N.H. 146. 

N M.—^Roeske v. Lamb, 41 P.2d 522, 
39 NM. 111. 

Carrier of passenger distinguished 
see infra S 629. 

7- Ind.—Smith v. State, 156 N.ES. 
513. 199 Ind. 217. 

a tr.S.—McCoy V. Pacific Spruce 
Corporation, CLCLAOr.. 1 F.2d 853, 
affirming, D.C, Pacific Spruce Cor¬ 
poration V. McCoy, 294 F. 711. 
N.Y.—Jaf'ktion Architectural Iron 
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Works V. Hurlbut, 62 N.E. 665, 
158 N.T. 34, 70 Am.S R 432— 
Slutzkin V. Gerhard & Hey, 191 
N.YS. 104, 199 App.Dlv. 6. 

10 C.J. p 39 note 36. 

The definition as stated in Corpus 
Juris has been quoted or referred 
to with approval in Sanger v. Lu- 
kens, D.C Idaho, 24 F2d 226, 228; 
The Point Brava, D.C Cal., 1 F. 
Supp. 366, 367, Brookhart v. Green- 
lesse-Lied Motor Co., 244 N.W. 721, 
724, 215 Iowa 8; T^ajic v. Johnson. 
263 N.W. 77, 78, 126 Neb. 191; 

Roeske v. Lamb, 41 P.2d 522, 523, 
39 N.M. Ill, and Aronimink Transp. 
Co V. Public Service Cominission, 
170 A. 375, 377, 111 Pa Super. 414. 

definlt^o** 

D.S.—Campbell River Mills Co. v. 
Chicago. M., St. P. & P. R, Co.. 
DC.Wash., 42 F.2d 775, affirmed, 
C.C.A., Chicago, M., St. P. & P. 
R. Co. v. Campbell River Mills 
Co.. 53 F.2d 69. certiorari denied 
52 S.Ct. 310, 285 U.S. 536, 76 L. 
Ed. 930—Smitherman & McDon¬ 
ald V. Mansfield Hardwood Lumber 
Co., D.C.Ark., 6 F.2d 29—Koppers 
Connecticut Coke Co. v. James Mc- 
WiiUama Blue Line, D.C.N.Y.. 18 
F.Supp. 992. affirmed. C.CJL. 89 
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without regard to distance or motive power. 

It is a question of law for the court to determine 
what constitutes a common carrier but whether 
one charged as a common carrier is within that defi¬ 
nition and is carrying on its business in that capaci¬ 
ty, is a question of fact to be determined from the 
evidence m each case by die triers of i^ctM 

b. Essential Characteristics 

(1) In general 


(2) Carriage of particular kinds of prop¬ 

erty 

(3) Transportation for hire or reward 

(4) Ownership of means of carriage 

(1) In General 

To constitute a carrier a common carrier, he must 
hold himself out as engaged in public service for all per¬ 
sons in differently, so that he would be liable for refusal, 
without excuse, to carry for all who might apply. 

The test by which it is determined whether a par- 


F.2d 865, certiorari denied James 
McWilhanns Blue Line v. Koppers 
Connecticut Coke Co., 58 S.Ct 25. 
Ala.—North American Acc Ins. Co 
V Pitts. 104 So 21. 213 Ala 102. 
40 ALB. 1171. 

Ark.—Jones v. Fergruson, 27 S-W.2d 
96, 181 Ark 522—City Fuel Co 
V. Torreyson, 224 S.W. 727, 145 
Ark. 399 

Cal.—Associated Pipe Line Co. v. 
Itailroad Commission of California, 
169 P. 62, 176 Cal. 518, L.R.A. 
1918C 849. 

Conn.—Ace-IIi|jh Dresses v. J. C. 
Trucking Co.. 191 A. 536, 122 

Conn. 578—Lang v. Brady, 49 A. 
199. 73 Conn 707. 

Del.—^Pennewill v. Cullen. 5 Del 238 
—^McHenry v I*hiladelphia, etc., 

R. Co., 4 DeL 448 

DC—Southern By. Co. v. Taylor, 16 
P2d 517, 57 AppD.C 21, certiorari 
denied Taylor v. Southern Ity. Co.. 
47 S.Ct. 671, 273 DS. 767, 71 L. 
Kd. 882 

Ga—McIntyre v. Harrison, 157 S.E. 
499. 172 Ga. 65. 

Ill.—Chicago & E. I, Ity. Co. v. Chi¬ 
cago Heights Terminal Tran&f. K. 
Co. 147 N.E. 666, 317 Ill. 66, er¬ 
ror dismissed 46 S.Ct. 207, 270 U. 

S. 626, 70 L.Ed. 767—Itathbun v. 
Ocean Accident & Guarantee Cor¬ 
poration. 132 N K. 764, 299 Ill. 
662, 19 A.1J.IL 140, reversing 219 
IllA-pp 614—^Beatrice Creamery 
Co. V, Fisher, lO N.li:.2d 220, 291 
111.APP. 495—^Transformer Corpo¬ 
ration of America v. Iliuchcliff, 
279 IlLApp. 152—^McCusker v. Cur¬ 
tiss Wright Flying Service, 269 
lll.App. 502—^Mornson v. Parmelee 
Co., 222 Ill.App. 90. 

iiowa.—State ex reU Boaid of Rail¬ 
road Com’rs V. Rosens tein, 252 
N.W. 251, 217 Iowa 985. 

Mass.—^Paine Furniture Co. v. Acm<> 
Transfer & Storage Co., 196 N 
B. 302, 290 Mass. 195. 

Mo—State ex rel Anderson v. Witl- 
haus, 102 S.W.2d 99, 340 Mo. 1004. 
Mont.—Stoner v. Underseth, 277 P. 
437, 85 14ont. 11. 

N.T.—Gerhard & Hey v. Cattaraugus 
Tanning Co., 160 N.E. 600. 241 N. 
y, 413, modifjnng 207 N.YS. 842. 
212 App.Div. 812, motion denied 
152 N.E 444. 242 N.Y. 600—W. 
N, Stevenson A Co. v. HartmAYi, 


132 NE 121. 231 NY 378. 18 A. 
LR. 1314, reversing 181 N.Y.S. 
465, 191 App.Div. 406—New York 
Lumber Trade Ass'n v. I^accy, 
277 NTS. 619, 154 Misc. 747, re¬ 
versed on other grounds 281 N Y. 
S. 647. 246 AppDiv. 262, affirmed 
199 N.E. 688. 269 N.Y. 595, amend¬ 
ed 200 N.E. 54, 269 N.Y. 277. cer¬ 
tiorari denied 56 S.Ct. 954, 298 tJ. 
S. 684. 80 LEd. 1404. 

N.C—^Williams v. Kinston Mfg. Co., 
96 SE. 366, 175 N.C. 226 
Ohio —^Hissem v. Guran, 18 Ohio 
App. 247, affirmed 146 N.ES. 808, 
112 Ohio St 69. 

Pa.-—Phillips V. Public Service Com¬ 
mission. Super.. 191 A. 641—Kla- 
wansky v. T>uhlic Service Commis¬ 
sion of IVnnsylvania, 187 A. 248, 
123 Pa.Super. 375—^Nicolette I^um- 
ber Co. v. Peoples Coal Co., 26 
I*a.Super. 676. reversed on other 
grounds 62 A 1060. 213 X»a. 379, 
110 Am.S.R 550, 3 L.UA.N.S., 327. 
Tcnn—Howell v. Sloan Messenger 
Co., 5 Tenn.App. 312. 

Tex.—^Burnett v. Riter, Civ.App., 276 
S.W. 347 

Wash —^Independent Truck Co. v. 
Wright 275 P 726. 151 Wash. 
372—t^ushing v. White, 172 V, 229, 
101 -Wash. 172. 

Wis—Waldum v. l.iake Superior 
Terminal & Transfer Ry. Co., 170 
N.W. 729, 169 Wis. 137- 

StatntozT ^ennitlons 

Under the statutes of California, 
North Dakota, and Oklahoma *Vvery 
one who offers to the public to car¬ 
ry . property ... Is a 

common carrier of whatever he thus 
offers to carry." 

Ca.1—^IVople V, Duntley, 17 P 2d 715. 
217 Cal. 150—Klein v. Baker, 296 
P. 631. 112 Cal App. 157. 

N.D —IVtcrsou V. Fargu-Moorhead 
SI Uy. Co, 164 NW, 42. 37 N.D. 
440. 

Okl.—^Turner Okl. Co. v. Yellow Cab 
& Baggage Co. 269 P. 1082, 132 
Okl 134. 

9- I*a—^Nicolelte Lumber Co. v. 
Peoples Coal Co., 26 1’a.Super 575, 
reversed on other grounds €2 A. 
1060, 213 Pa. 379, 110 Am.S It 550. 
3 L.R.A.,N.S, 327. 

lO. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 
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Iowa.—State ex rel. Board of Rail¬ 
road Com'rs V. Rosenstein, 252 
N.W. 251, 217 Iowa 985. 

Pa.—^Dairymen's Co-op. Sales Ass'n 

V. labile Service Commi.ssion of 
IVnnsylvania, 177 A. 770. 318 Pa. 
381, 98 A-UR. 218—Erb v. l^ublic 
Service (kimmission, 93 I*a.Super. 
421. 

Wash —^I4ig Bend Auto Freight v. 

Ogers. 269 P, 802, 148 Wash. 521, 
10 C.J. p 40 note 37. 

11- Cal—^Pi*opl6 V. Duntley, 17 P. 
2d 715, 217 Cal. 150—Associated 
Pipe Line Co. v. Railroad Com¬ 
mission of California. 169 I*. 62, 
170 Cal. 618. LR.A.1918C 849. 
Idaho.—Smallwood v. Jeter, 244 I>. 
149, 42 Idaho 169. 

IlL—^Ht*atric€* Creamery Co, v. Fish¬ 
er. 10 NK.2d 220, 291 Ill.App. 496. 
Iowa.—State ex rel. Board of Rail¬ 
road ComTs V. Rosens tein, 252 N. 

W. 251, 217 Iowa 985. 

La.—-Crowell & Spencer Lumber Co 
V. Louisiana I’ublic Setviee ('‘om- 
mi.'.sion, 103 So. 866, 157 676. 

X>a.—I)airynu*n*s t^'o-op. Sal<*s Ass'n 
V. l^ublic Service of Pennsylvania, 
177 A 770, 318 Pa. 381, 98 A L. 
It 218- -Erb V Ihibltc Serviee Com¬ 
mission. 93 Pa.Super 421. 

Wash.-- Big Bend Auto Freight v. 

Ogers. 269 P. 802, 14S WjLsh 521 
I —State V. I'ublle Service i'ommis- 
I Sion of Washington, 201 P 765. 
117 Wash. 453, n^hearing denhd 
203 P. 3. 117 Wash. 453. 

10 ttJ. p 40 note 37. 

Statement ia Cozpiui Jtatis of the 
rule laid down has lM»en quoted in 
Smallwood v. Jeter. 244 P. 149. 151, 
42 Idaho 169. and referrml to in 
State v. Rosenstein, 252 N.W. 251. 
25J, 217 Iowa 985. 

Pallnxe to fllo 

While the failure of a refrigerator 
car company to file tariffs with the 
interstate commerce commission is 
not proof that it is not a common 
carrier, it is evidence tending to 
show that It did not regard Itself 
as such.—l^. S. ex rel Chicago, New 
York & Boston Refrigerator <-o. v. 
Interstate Commerce Commission. 
283 F. 649, 53 App.D.C. 111. af¬ 
firmed 44 S.Ct. 558, 255 U.S. 292. 
68 UBd. 1024. 
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ty is a common carrier of goods is: (1) He must 
"be engaged in the business of carrying goods for 
others as a public employment, and must hold him¬ 
self out as ready to engage in the transportation of 
goods for persons generally as a business, and not 
as a casual occupation. (2) He must undertake to 
•carry goods of the kind to whidi his business is 
confined. (3) He must undertake to carry by the 
methods by which his business is conducted, and 


over his established roads. (4) The transportation 
must be for hire.^^ The distinctive characteristics 
of a common earner are those stated in the first 
test set out above, viz: That he holds himself out 
as ready to engage in the transportation of goods 
for hire as a public employment, and not as a casual 
occupalion,^3 and that he undertakes to cany for 
all persons indifferently,^^ within the limits of his 


TAi Ariz —Claypool v. Ljgrhlningr 
Delivery Co., 299 P. 126, 38 Ariz. 
262. 

■13- Ariz.—Claypool v- Dightninfir 
Delivery Co., supra. 

Ark.—Jones v. Fergnison, 27 S.W.2d 
96, 181 Ark. 522—City Fuel Co 

V. Torreyson, 224 S.W 727, 145 
Ark. 399. 

Conn.—Ace-Hi£rk Dresses v. J. C 
Truckinir Co., 191 A. 536, 122 Conn 
578. 

-Ga—Georgia Public Service Com¬ 
mission V. Washburn Bonded 
Warehouse, 157 S F. 518, 172 Oa 
106—Georgia Public Service Com¬ 
mission V. Taylor, 157 SF 515, 
172 Ga 100—^McIntyre v. Harrison, 
157 S.F 499, 172 Ga 65. 

Iowa—State ex reL Board of Rail¬ 
road Com'rs V. Rosenstein, 252 N 

W. 251, 217 Iowa 985 

Mo—State ex rel Anderson v. Witt- 
haus, 102 SW2d 99, 340 Mo. 1004 
—Osage Tie & Timber Co. v. Gorg- 
Murphy Timber & Grain Co., App., 
191 S.W. 1026. 

JNT.T —Gerhard & Hey v. Cattaraugus 
Tanning Co, 150 NJ3L 500, 241 N 
Y 413, modifying 207 N.T.S. 842, 
212 App.Div. 812, motion denied 
162 N.E. 444, 242 N.Y. 600—Place 
V. Union Express Co., 2 Hilt. 19. 
N.C.—Williams v. Kinston Mfg. Co., 
95 SE. 366. 175 NC. 226. 

Pa.—Klawansky v. Public Service 
Commission, 187 A. 248. 123 Pa- 
Super. 375—Erb v. Public Service 
Commission. 93 Pa.Super. 421. 
Tenn.—^Howell v. Sloan Messenger 
Co., 5 Tenn.App. 312 
Wash —^Independent Truck Co. v. 
Wright, 275 P. 726. 151 Wash. 

372. 

Wyo.—Weaver v. Public Service 
Commission of Wyommg, 27S P. 
542, 40 Wyo. 462. 

10 C.J. p 41 note 38. 

Other statements of rule 

(1) In order to constitute one a 
common carrier, the business of a 
common carrier must be regular and 
customary in its character, and not 
casual only, but must be conducted 
as a business, and must be of such 
n general and public nature that a 
person carrying it on is bound to 
convey goods of all persons indif¬ 
ferently who offer to pay for the 
■transportation, an occasional under¬ 
taking to carry goods not being suf¬ 


ficient.—Presson v Vail Cooperage 
Co, 245 S W 14. 155 Ark 424—Arka- 
delphia Millmg Co. v. Smoker Mer¬ 
chandise Co., 139 SW. 680, 100 Ark. 
37. 

(2) To constitute a person a com¬ 
mon carrier of goods in a particular 
instance the earner m question must 
be over a route or ■within a territory 
over or within which there has been 
a general undertaking by the per¬ 
son, a holding of himself out as 
undertaking to carry goods for the 
public generally, as a business, over 
that route or within that territory, 
which undertaking may be either 
express or may be implied from 
conduct by a senes of acts by known 
habitual continuance m such line of 
busmess.—^Ney v. Haun, 109 S E. 438, 
131 Va 557, 18 A.L.R 1310. 

True test is whether the given 
undertaking is a part of the busi¬ 
ness engaged in by the carrier, 
which he has held out to the general 
public as his occupation, rather 
than the quantity or extent of the 
business actually transacted, or the 
number and character of the con¬ 
veyances used in the employment. 
—Cushing v. White, 172 P. 229, 101 
Wash. 172. 

lA U S.—Campbell River Mills Co. 
V. Chicago, M, St. P. & P. R Co., 
D.CMo., 42 P.2d 775. 

Ala—North American Acc Ins. Co. 
V. Pitts, 104 So. 21, 213 Ala 102, 
40 A.I..R- 1171. 

Ark—City Fuel Co. v. Torreyson, 
224 SW. 727, 145 Ark. 399. 

CaL—^People v. Duntley, 17 P.2d 715, 
217 Cal. 150—Klein v. Baker. 296 
P. 631, 112 Cal App. 157. 

Conn —Acc-High Dresses v. J. C. 
Trucking Co., 191 A. 536, 122 Conn 
578. 

Ga —Georgia Public Service Com¬ 
mission V. Washburn Bonded 
Warehouse, 157 S.B. 518, 172 Ga 
106—Georgia Public Service Com¬ 
mission V- Taylor, 157 S.E. 515, 
172 Ga 100—McIntyre v. Harri¬ 
son. 157 SE. 499, 172 Ga 65. 

Md.—Rutledge Co-op. Ass'n v 
Baughman, 138 A. 29, 153 Md. 297, 
56 A.Ii.R. 1042. 

NY.—Jackson Architectural Iron 
Works V. Hurlbut, 52 N.E. 665, 
158 N.Y. 34, 70 Am S.R. 432— 

SlutvkiTi V. Gerhard ft Hey, 191 
N.Y.S. 104, 199 App.Div. 5—W.| 
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N Stevenson ft Co. v. Hartman, 
181 N.YS. 465, 191 App.Div. 406, 
reargument denied 181 N.Y S. 959, 
192 App Div. 900, and reversed 
on other grounds 132 N.E. 121, 
231 N.Y. 378. 18 A-L.R. 1314 
Ohio —^Hissem v. Guran, 146 N.B. 
808. 112 Ohio St 59, affirming 18 
Ohio App, 247. 

Pa—James v. Public Service Com¬ 
mission, 177 A. 343, 116 Pa Super. 
677—^Erb v. Public Service Com¬ 
mission. 93 PaSuper. 421. 

S C —^Reaves v. Western Union Tele¬ 
graph Co., 96 SE. 295. 110 S.C. 
233 

Tenn.—^Howell v. Sloan Messenger 
Co, 5 Tenn App 312. 

Tex—Burnett v Riter, Civ App., 276 
S.W 347 

Wash.—Cushing v. White, 172 P. 229, 
101 Wash 172, LR.A,1918F 463. 
Wyo.—Weaver v Public Service 
Commission, 278 P. 642, 40 Wyo. 
462. 

10 C J. p 39 note 35. 

Other statements of mle 

(1) Tost of “public carrier is” 
whether he holds himself out as 
being ready and willing for hire to 
carry particular classes of goods 
for all who may desire transporta¬ 
tion between places between which 
he professes to carry.—State v. 
Washington Tug & Barge Co., 250 
P. 49, 140 Wash €13. 

(2) Test of “common carrier" of 
property is not whether he is car¬ 
rying on public emploinnent, nor 
whether he carries to fixed place, 
but whether he holds out, either 
expressly or by course of conduct, 
that he will carry for hire, so long 
as he has room, goods of all persons 
without preference.—State ex rel. 
Board of Railroad Com'rs v. Rosen¬ 
stein, 252 N.W. 251. 217 Iowa 985. 

(3) To constitute a common car¬ 
rier there must be a dedication of 
property to public use of such char¬ 
acter that the product and service 
are available to the public general¬ 
ly and indiscriminately, and that 
the carrier must hold himself ready 
to serve the public indifferently to 
the limit of his capacity.—Motor 
Freight V. Public Utilities Commis¬ 
sion of Ohio, 165 N.EL 355, 120 Ohio 
St. 1. 

Bssemtlal fsatozo of fpnbllo nasb” 
distingni~bing a oommon carrier 
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calpacityl® and the sphere of the business required of 
him,^® so that he is hound to serve all who apply, 
and is liable for refusal, without sufficient reason, 
to do so.^^ 

In j^cncral, the liability of carrier does not at¬ 
tach to one that does not hold itself out as pursu- 
ingf that business, but in the particular case, and in 
each particular case, acts only in consequence of a 


special employment.^® The law applicable to com¬ 
mon carriers is peculiarly rif>^orous, and it oupfht not 
to he extended to persons who have neither ex¬ 
pressly assumed that character nor by their conduct 
and from the nature of their Inisiness justified the 
belief on the part of the public that they intended 
to assume it.^® Whether one is a ccwnnion earner 
is determined by the business actually carried on^O 


from a private carrier, is that it is 
not confined to privileged individuals, 
but is open to the indefinite public. 
—State ex rel. Anderson v. Wilt- 
haus, 102 SW.2d 99. 340 Mo. 1004. 

“Public*' which a carrier must 
servo to constitute it a common car¬ 
rier does not mean overyliody all 
the time.—State ex rel. Andt^rson v. 
Witthaus, 102 S.W.2d 99, 340 Mo. 
1004. 

Seal test of whether person is 
common ciirriiir is whether he serves 
alike all of public who apply to 
him for carriage.—Beatrice Crt^am- 
ery Co. v. Posher. 10 N K 2d 220. 291 
in.App. 495- 

Wliother a eaxxier Is a oommon 
caxziox or a private carrier deiit^nds, 
not on number of persons whom 
ciirrier s€*rvt*s, hut on whether car¬ 
rier's scrvic«»s are available to all 
membtrs of public who may reamre 
them, to extent of carrier's cai«icity, 
and fact that only limited number 
nuiy have occasion to use earner's 
services does not mak*' carrier a 
“private carrier” if public irem*rally 
has rifrht to avail itself of carrier's 
services, the esaimtial feature bemir 
that carrier's services are not con- 
flntsi to privilejfcd individuals but 
ar« available to Indidlmt.* public.- - 
Phillips V. i^ublic Service Commis¬ 
sion. 1'a.Rupcr., 191 A. 611. 

Acts evidsncln^ natuxs of carxior 

<1) Mere renderiiifc of service by 
carrier to limited number of per¬ 
sons is not proof that carrier lias 
devoted his faeilitlos to publie use, 
but very fact tliat h« has iimUt*d 
his actual service, as well as his 
offorini; to servo, to a privliiKcd few 
Is some ovidcmco that ho is n<d a 
common carrier—Phillips v. Publie 
ii>orvlce Commission, I*a.Super.. 191 
A. 641. 

(2) Proof that carrier has trans¬ 
ported property for more than 
persons, without other circ umstauc- 
cH, is not ordinarily sullb lent to 
show that carrif*r is comnit»n <‘arri«*r. 
—^KClawansky v. I'ublic Service Com¬ 
mission of Pennsylvania, 187 A. 24 K, 
123 IhuSupor. 375. 

(3) Undortalcinir of common car¬ 
rier to carry ffoods for all people 
Indiiferently may be cvidenc<*d by 
carrier's own notice or practically 
by series of acts in business.—^Mc¬ 
Intyre V. Harrison, 157 S.H. 499, 172 
Oa. €& 


Common, carxlexs are public servants 
Mo—Fo'itiT l^umbf^r Co. v. Atchison, 
T. & S F Ry. Co, 194 S.W. 281, 
270 Mo. 629. t..R.A.l9l8A 768. 

15- Ala.- North American Acc. Ins. 
Co. V. Pitts, 104 So. 21, 213 Ala. 
102, 40 ALR. 1171. 

Iowa—State cx rel. Board of Rail¬ 
road Oom'rs V. Rosimstcdn, 352 N. 
W 251. 217 Iowa 985. 

Md.—Rutlt'diro Co-op. AJis'n v. 
Baufihman. 13S A 29. 153 Md. 297. 
56 A.UR 1042. 

Mo.-^tate cx rel Anderson v. Witl- 
haua, 102 S W.2d 99. 340 Mo, 1001 
N.Y.—(lerhard & Iley v. CatfaKiufrus 
Tanninff Co., 150 N 1*3. 500. 241 N. 
y 413, mollifying: 207 N.Y.S. 842, 
212 App.Div. 812. motion denied 
152 NR 444, 242 N.Y. 600. 

Ohio - -Ilissem v. (luran, 146 NR 
112 Ohio St. 59. 

Tex - Buriudt v. Ititor, Civ.App., 276 
S.W. 317. 

Wyo—Weaver v. Public 5b»rvice 
t'ommission, 278 P. 512, 40 Wyo 
462. 

Sven thoughL a carrier's facilities 
axe limited, and he cannot acecun- 
modate all who call on him, he may 
ho a common «*arrn*r if he off**rs to 
serv«i the public inclItr«Tently.- -Phil¬ 
lips V I'ublic Servue CTommission, 
1'a.Super.. 191 A 641. 
lOL Wyo. Weaver v. Ihiblic S«*rx'iee 
C'ommh.Mun of WyomlniT. 278 P. 
513. 10 Wyo. 462. 

17- t'al.—AsfMiciatcHl Pipe I^ine Co 
V. Itaitrond of <’alift»r- 

iiia. 169 P 62, 62. 176 Cal. SIS. B. 
R.A 191KC 819 Klein v Baker. 296 
P. 631. 112 Cal-App. 157. 

<Ja. tb »»ri: la I’ubllc Service <*om- 
iiim lion V. Washburn Bi»nd«*<l 
Warehouse. 157 S.K 518, 172 <Ja. 
106 4i«*orf,hi, 1*011111* Serxiet* c'oin- 
misi.ion V. Taylor, 157 SR 515, 
172 tin. too -M» lutyre v. Ibirrl- 
son. 157 S.R 499. 172 <hi. 65. 
Md.”-Rut b*dKc C«-«»p Aan'n v. 
IbiUKimian, 13S A. 29, 153 Md. 
297, 56 A I, R. 1043. 

Mass.—Haddad v Hrillln. 142 N.R 
74. 217 Mmis. 369. 

Mieh —^Automobilo Ins. Co. of llart- 
f(»rd. Conn. v. Codbran, 247 N.W. 
755, 263 Mieh. 605. 

Mo.---Osane Tic Timber Co. v. 
Horn-Murphy Timber & Grain Co., 
App.. 191 S.W. 1026. 

10 i\J. p 37 note 8. 

Ckizpusjrurla has been cited In State 

28 


V Carlson, 251 N.W. 160. 161, 217 
Iowa 854 as authority for the rule 
stalld in this text. -State v. Carl¬ 
son. 251 N.W. 160. 217 Iowa 854. 
Xteason for refusal held snl&cisnt 
“f'ommoii carrier" dc»es not cease 
to be sueh by refurintr to carry for 
shippers who.‘*i‘ ability to pay Is 
doubtful -State cx nd. Board of 
Railroad Com'rs v. Ri:i<*hi*r Broa, 
Iowa, 272 N.W. 604. 
la. Pa. Erb v Public Si^rvico Com¬ 
mission, 93 I'a.Siiper. 121- 
10 C.J. p 41 note II. 

19- C\il —PiH>ple V Huntley, 17 P. 
2d 715. 217 rnl. 150 . 

10 ilJ. p 41 note 12. 

20- C.S.- IT. S. V. State of f’allfor^ 
nio. C.al.. 56 S.(*t. 431. 297 t'.S, 
175, 80 I, I*M 567. rex'»»rsinfr, C, 
C.A., State of (*'iHforiiiL v. IT. S„ 
75 R2d 41, certiororl irrnnted U. 
S. v. State of California, 56 S.Ot. 
87. 296 ITS. 5It. SO I, Rl. 391. 

Arix.-—<*layi»«»ol v. Rtr.btntr ir Iieliv- 
ery Co. 299 1* 126, 3.S Arix. 262. 
c’olo - 't)a\ i I V. I'fHiple. 217 P. 801, 
79 Colo. 642 

Conn. Ac«-IliKh I>re:4.ea v. J. CL 
Trucking Co., 191 -V 536, 122 C'onn. 
678. 

Pa I*htlUp5i V. Public Service Com¬ 
mit sion, Super.. 191 611. 

Wasli.'-dilate v. W.ii hin .t<*n Tutr & 
Ibirire Co., 250 P. 49. 1*0 Watdi. 
613 State V, Public St^rvici* Com- 
mbitdon. 2f#l P. 765. 117 Wath. 

453. rohrtirlnsr dent«d 2»3 I*. 3, 
117 Wash. Ia3 t'mhifi:: v. White. 
172 P. 229. lOl Wiudi. 172. 
Corpus Jrttrio ux eiteti in North 
Shore Fl.di & l«Tei*;hf C»*. v. North 
Short* tlutunet.a Men's Tru* kimr Ai.s'n. 
363 N.W. 9H. 195 Minn 326 at conme- 
tion with a rulfitir that one who 
earrlcfi for hire in «*timpeftti<»n with 
<*c>mnit»a carriorn in him* < If a t<om- 
mon tsirrier subject to r« iiut'iti<m a» 
nueli, and a statement time the 
courts "lijtvo tlin>wn into tin* dla*‘«rd 
various and varieii seh**m**sx to avttid 
statutory re<iuin*menta relating to 
control and rcifulation of publie car 
m-rn." 

Xexe sohemea or devSees to avoid 
the duties and reaponnibilitien of a 
common carrier are unavailinit: when 
true charactor of such acts is i*s- 
tablished.—^Dairymen's Co-op. Sales 
Asa'n V. I*ubUc St*rvice Commission 
of Pennsylvania, 177 A 770, 318 
Pa 381, 98 AUEL 8X8- 
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or the obligfation assumed.^l and not by what the 
carrier is authorized to do,^^ qj- gays he is doing, ^3 
or by any secret intention or mental reservation en¬ 
tertained or asserted when charged with duties and 
obligations which the lavr imposes.^^ So. one hold¬ 
ing himself out as a common carrier does not divest 
himself of that status by a secret intention to re¬ 
serve the right to refuse to serve certain persons,^5 
or because he may on occasion refuse to perform 
the serrices for which he is equipped,^® or by the 
fact that he does not advertise.^^ 

One may be a common carrier although such busi¬ 
ness is not his exclusive business, and he is not con¬ 
tinually or regularly engaged in it;^* and it is 
sometimes said that one that undertakes for onl}' 
a single occasion to carry goods for any person who 
desires to employ it for that occasion is a common 
carrier for that transportation.^® On the other 
hand, the fact that a carrier invites all persons to 
employ him does not make him a common carrier, 
if he reserves the right to accept or reject offers 
within his discretion,30 or because, by contract, he 
exempts himself from the usual common-law duties 


§3 

of a public carrier, as stated in § 113 infia. 

It is not an essential characteristic of a common 
earner that he operate between fixed termini, or on 
regfular schedules3i or at uniform or fixed charges.33 

An individual, as well as a corporation, may he 
liable as a common carrier.33 

Existence of contraft for carriage. It is not nec¬ 
essary to the status of one as a common earner that 
a contractual relation should exist between the car¬ 
rier and shipper with respect to the transportation.34 
On the other hand, the fact that a carrier makes 
written contracts with his patrons is not control¬ 
ling ;3 5 and one who fulfills the conditions essen¬ 
tial to render him a common carrier does not, as 
will hereinafter appear, see infra § 5, become a pri¬ 
vate carrier hy making individual contracts with 
shippers. 

The distinction between a common carrier and a 
private carrier is a matter necessarily involved in 
the decisions heretofore cited in w'hich the char¬ 
acteristics of common carriers are stated. If the 
carrier so holds himself out as engaged in iiublic 


51. U.S —Smitherman & McDonald 
V. Mansfield Hardwood Dumber 
Co. D.CArk. 6 F.2d 29- 

Mass—^Pame Furniture Co v Acme 
Transfer & Storage Co., 195 NE! 
302. 290 Mass. 195. 

52. TT.S.—Smitherman & McDonald 
V. Mansfield Hardwood Dumber 
Co . D.C.Ark. 6 F 2d 29. 

Colo—^Davis V. People, 247 P. 801, 
79 Colo. 642 

Conn.—^Ace-High Dresses v J. O. 
Trucking Co.. 191 A. 636, 122 

Conn. 578 

Wash—State v. Public Service Com¬ 
mission, 201 P. 765, 117 Wash 
453. rehearing denied 203 P. 3, 117 
Wash. 453. 

Charter giving power to act as 
common carrier is not conclusive.— 
State V. Public Service Commission 
of Washington, 201 T' 76*;. H? 

453, rehearing denied 203 P. S, 117 
Wash. 453. 

53. Ariz.—Claypool v. Dightning De¬ 
livery Co., 299 P. 126, 38 Anz. 
262. 

Pa.—^Phillips V. Public Service Com¬ 
mission, Super., 191 A. 641. 

Descriptive name employed is not 
a test-—^Paine Furniture Co. v. Acme 
Transfer & Storage Co., 195 M-F. 
302, 290 Mass. 195. 

AUegattons in nler^f-ngs 

That a corporation in a petition to 
condemn land, which it got by pur¬ 
chase, without prosecuting the ac¬ 
tion to judgment, alleged facts 
flOiowing it to be a common carrier. 
Is not conclusive of it being such.— 


State V. Public Service Commission 

of Washington, 201 P 765, 117 Wash 

453, rehearing denied 203 P. 3, 117 

Wash. 453. 

24. Wash.—State v. Washington 

Tug A Barge Co, 250 P. 49. 140 
Wash. 613—Cushing v. Wliite, 172 
P. 229, 101 Wash. 172 

25b Ariz.—Claypool v. Dightning De¬ 
livery Co., 299 P. 126, 38 Ariz. 
262. 

26L Ariz—Claypool v. Dightnmg De¬ 
livery Co., supra. 

T*a.—^Dairymen's Co-op. Sales Ass'n 
V. I^iblic Service Commission. 177 
A. 770, 318 Pa. 381. 98 A.D.II. 218 
—Klawnnsky v. Public Service 
Commission, 187 A 248, 123 Pa. 
Super. 375—James v. labile Serv¬ 
ice Commission, 177 A. 343, 116 
Pa-Super. 577. 

27. Ind.—Smith v. State, 166 NB 
513, 199 Ind. 217. 

I’a.—^Dairymen’s Co-op. Sales Ass’n 
V. Public Service Commission, 177 
A. 770, 318 Pa. 381, 98 A.D.It. 218 
—Klawansky v. Public Service 
Commission of l*ennsylvania, 187 
A. 248, 123 Pa Super. 375—James 
v. Public Service Commission, 177 
A. 343, 116 Pa-Super. 577. 

28. S.C.—^Reaves v. Western Union 
Telegraph Co., 96 S.B. 295, 110 S. 
C. 233. 

29. Iowa—State ex rel. Board of 
Railroad Com’rs v. Rosenstein, 252 
N.W. 251. 217 Iowa 985. 

10 aj. p 41 note 39. 

aa Ga.—Georgia Public Service 
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Commission v Washburn Bonded 
Warehouse, 157 S.B 618, 172 Ga. 
106—Georgia Public Service Com¬ 
mission V. Taylor, 167 SB 616, 
172 Ga 100—McIntyre v. Harri¬ 
son, 167 SB. 499, 172 Ga. 66. 

Iowa—State cx rel Board of Rail¬ 
road Com’rs V. Rosenstein, 252 N. 
W 261, 217 Iowa 985. 

31. Ariz.—Claypool v. Dightning De¬ 
livery Co., 299 P. 126, 38 Ariz. 
262! 

N.Y.—Anderson v. Fidelity A Cas¬ 
ualty Co of New York, 170 N.T. 
S 431. 183 App.Div. 170, modify¬ 
ing 166 N.Y.S. 640. lOO Misc. 411, 
and affirmed 127 N.B 584, 228 N. 
T. 475. 

32. Ariz.—Claypool v Dightning De¬ 
livery Co, 299 P. 126, 38 Ariz. 
262. 

N.Y.—Jackson Architectural Iron 
Works V. Hurlbut, 62 N.B. 665, 
158 N.Y. 34 

33. Pa.—Consolidated Cigar Corpo¬ 
ration V. Corbin. 132 A 364, 286 
Pa. 273. 

34- Pa —^Tumor Oklahoma Co. v. 
Yellow Cab & Baggage Co., 269 
P. 1082, 132 OkL 134. 

35. Pa.—^Dairymen's Co-op. Sales 
Ass’n V. Public Service Commis¬ 
sion of Pennsylvania, 177 A 770. 
318 Pa. 381. 98 AD.R. 218—Ela- 
wansky v. Public Service Commis¬ 
sion of Pennsylvania. 187 A 248, 
123 Pa.Super. 875—James v. Pub¬ 
lic Service Commission of Com¬ 
monwealth of Pennsylvania, 177 
A 843, 116 Pa-Super. 677. 
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service for all persons indifferently, as to make him 
liable for refusal to accept employment offered, he 
is a common carrier, see cases supra this section, 
otherwise he is a private carrier, as defined and dis¬ 
cussed in § 4 infra. A common carrier also differs 
from a private carrier in respect to the risk, the 
former being: regarded by the law as an insurer, 
as slated in § 71 mfra, the latter being liable like 
ordinary bailees as will appear in § 13 infra. 

(2) Carriage of Particular Kinds of Prop- 
ertj” 

A carrier who holds itself out as engaged in the busi¬ 
ness of carrying particular kinds of property, such as 
money and other valuables, or livestock, is a common 
carrier as to such property. 

To constitute a carrier a common carrier of 
goods, it is not essential that it carry all kinds of 
property; if it holds itself out to the public as 
engaged in the business of carrying only a partic¬ 
ular kind of property, it is a common carrier of such 
property only, and is under no duty to carry other 
Idnds.^® 

Money or other valuables. The liability of a car¬ 
rier as a common carrier for the loss of money or 
currency delivered to it for transportation depends 
on whether or not it has held itself out generally 
to carry such articles.®^ There is no presumption 
that an ordinary carrier assumes to act as a com¬ 
mon carrier of money or currency and the assiimi)- 
tion of tliat status must be proved by the party al¬ 
leging it.3* No contract of a carrier to trans¬ 
port money as a common carrier can be implied 
from the fact that the carrier has held itself out 
as a common carrier of goo<ls, wares, and merchan¬ 
dise gencrally,35 nor docs the transportation by the 


carrier of money for an express company, under 
a special contract, have that effect.^® Nevertheless, 
a carrier may be a common carrier of money as well 
as of goods, or, expressing this proposition in other 
terms, a carrier may render itself liable as a com¬ 
mon carrier of money by holding itself out to the 
public as such.^1 

Live stock. It has been held that, at common law, 
the obligation of a common carrier docs not nec¬ 
essarily extend to the carriage of live stock, where 
that is not a part of the business which the carrier 
holds itself out to transact but by the weight 
of authority a carrier is a common carrier of live 
stock accepted by it for transportation,^^ subject to 
the rule applicable in case of other goods, that it is 
not accountable for loss resulting from the inherent 
nature of the property, and not due to any negli¬ 
gence or fault on its part, as stated infra § 79; 
and it is immaterial whether the carriage of live 
stock is the carrier’s principal business, or whether 
it is incidental or subordinate.^^ 

(3) Transportation for Hire or Reward 

An essential characteristic of a common carrier Is 
that the services performed must be for hire. 

The definitions of a common carrier, supra § 3 a, 
include the element of hire or reward; and while 
private carriers also usually carry for hire, they 
may carry gratuitously, infra § 4. No person is a 
common carrier in the sense of the law who per¬ 
forms the service without hire;^^ ^nd where there 
is no right to remuneration, the party who carries 
incurs no liability other than that of a gratuitous 
bailee.^® ft is not necessary, however, that there 
be an express contract for compensation hence 
the fact that the carrier intended to carry goods 


se. IT.S,—Pacific spruce Corporation 
V. McCoy. DC.Or.. 294 h\ 711. af¬ 
firmed. C.C.A., Mc,Coy v. Pacific 
Spruce Corporation, 1 F.2d 853. 
Conn.—Ace-Hifch Dresses v. J. C. 
Truckiner Co., 191 A. 536, 122 Conn. 
578. 

10 C.J. p 41 note 43, p 42 note 44 

Befevence lias heen made to Corpus 
Juris as authority for this rule, in 
Alabama Great Southern 11. Co. v. 
Herrins, Ala.. 174 So. 502. 503. and 
State V. Kosenstein, 252 N.W. 251, 
254, 217 Iowa 985. 

37. Tenn.—Howell v. Sloan Messen- 
ger Co.. 5 Tenn.App. 312. 

38L Tenn —^Howell v. Sloan Mes- 
sengrer Co., supra. 

10 C.J. p 42 note 47. 

39. Tenn —Howell v. Sloan Mes¬ 
senger Co., supra. 

10 C.J. p 42 notes 47, 48. 


40- TI.S.—Kuter v. Mic*hiK.*in CVnt 
It. Co. C-CllL, 14 FCa.s.No.7.953. 
1 Biss. 35. 

41- Tenn.--Howc*ll v. Sloan Messt»n- 
ger Co., 5 T«nn.App. 312. 

10 C.J. p 42 note 50. 

42. Mich — Dnke Shore, etc. It. Co. 
V. Perkins, 25 Mich. 329, 12 Am. 
It 275—Michigan Southern, etc. 
It. Co. V. Mcllonough. 21 Midi. 
165. 4 Am.It. 466. 

10 C.J. p 43 note 63. 

43L Ala —Southern 15xprca.H Co. v. 

Ashford. 28 So. 732. 126 Ala. 591. 
Fla.—^Atlantic Coast Dine It. Co. v. 
Hinely-Stephens Co., 60 So. 749. 
64 Fla, 175. Ann-Cas.l914B 999— 
Summerlin v. Seaboard Air Dine 
3Ety., 47 So. 557, 56 Fla. 687, 19 
D.R.A,N.S.. 191. 131 Am.S.It. 164. 
Ga.—Central of Georgia Xty. Co. v. 
Hall, 52 SK 679. 124 Ga. 322. 4 
D.ItJD,N.S.. 80S. 110 Am.S.K. 170. 
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N’ C.* Holton V. Norfolk Southern B, 
Co.. KI S.K. 131, 165 N.t\ loO. 

10 OJ. p 43 note 64. 

Oue who receives a dog for trans¬ 
portation. for hire, is a eontinon 
earner with r«*ference to thf animal. 
— Semthern lOxpress Co. v. Ahhford. 
28 So. 732. 126 Ala. 591. 

d4b Vt.—Kimball v. Itutland. etc.. 
It. Co.. 26 Vt. 247. 62 Am.D. 567. 

45- IT.S.—Citizims' Bank v. Nun- 
luekel Steamboat Co, C.C.Mass.. 
5 F.t^as.No.2,730, 2 Story 16. 

S,(\—Des»esne v. Atlantic Coast Dine 
It. Co.. 103 S.K. 117. 114 S.O. 95. 
10 C.J. p 45 note 74. 

4a lI,S.—C'*il Isons’ Bank v. Nan¬ 
tucket SteamlMiat Co., C.<\Mass.. 
5 F.Cas.No. 2.730. 2 Story 16. 

10 O.J. p 45 note 75. 

47- Ark.—City Fuel Co. v. Torrey- 
son. 224 S.W. 727. 145 Ark. 399. 

10 OJ. p 45 note TA 
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gratuitously, without having indicated that inten¬ 
tion to the shipper, will not relieve such carrier 
from his usual liability.^* If by reason of usage, 
or the general nature of the business, the right to 
compensation arises by implication, the carrier is 
liable as a carrier for hire;^^ nor is it necessary 
that compensation be provided for under an express 
or implied agreement to pay for the particular 
service.^® If the transportation is a part of an 
undertaking on the part of the carrier, for which 
there is a valid consideration, it will be a car¬ 
riage for hire, although it is agfreed that, in con¬ 
nection with the general advantage resulting to the 
carrier from the entire transaction, this particular 
part of the service is to be rendered without 
charge.5i 

(4) Ownership of Means of Transportation 

To constitute one a common carrier he need not own 
the means of transportation. 

To constitute one a common carrier, it is not es¬ 
sential that he should own the means of transpor- 
tation.52 If the contract is that the goods will be 
carried and delivered, it makes the one so con¬ 
tracting a common earner, regardless of the name 
or the ownership of the line or lines over which 
the service extends,as in the case of express 
and transportation companies, which, as shown in 
§ 7 infra, are universally held to be common car¬ 


riers, and in the case of companies owning no cars 
of their own and transporting the cars of other 
companies.®* So, a common carrier rannot change 
its public character by private contract with ship¬ 
pers to haul freight over its tracks from one indus¬ 
trial track to another industrial track, whether own¬ 
ed by the shipper or the carrier.®® 

§ 4. Private Carrier 

A private carrier is one who undertakes by speciaf 
agreement in a particular instance to transport property 
without being bound to serve every person who may ap- 
ply. 

A private carrier of goods has been defined as 
one who, without being engaged in the business of 
cariying as a public employment, undertakes to de¬ 
liver goods in a particular case for hire or re¬ 
ward;®® but this definition is not strictly correct in 
so far as it implies that one who does not carry 
for hire or reward is not a private carrier; and 
more accurately stated, a private earner is one who, 
without making it a vocation, or holding himself 
out to the public as ready to act for all who desire 
his services, undertakes, by special agreement in 
a particular instance only, to transport property 
from one place to another either gratuitously or for 
hire.®"^ He carries only for persons with whom he 
has an initial contract, and assumes no obligation to 
carry for others ,5® and in this lies the chief distinc- 


48. Mo —Gray v. Missouri River 
Packet Co , 64 Mo 47. 

49. Me —Emery v. Hersey, 4 Me. 
407, 16 AmD. 268. 

10 C.J. p 45 note 78. 

50- Mass.—Gott v. Dinsmore, 111 
Mass. 45. 

Tex —Gulf, etc., R. Co. v, Gillespie, 
118 SW. 628, 54 Tex.ClvJtpp. 503. 

10 C J. P 45 note 80. 

51. N.T.—Spears v. T>*ake Shore, etc., 
R. Co.. 67 Barb. 513. 

52. Pa.—^Highway FTelpht Forward- 
inff Co. V. Public Service Commis¬ 
sion, 164 A. 835, 108 Pa.Super, 
178 

10 CJ. p 45 note 82. 

581. Iowa.—J. H. Cownie Glove Co 
V. Merchants’ Bispatch Transp Co, 
106 N.W. 749, 130 Iowa 327, 4 L.R. 
A.,N.S., 1060. 

64. U-S.—^U. S. V. Sioux City Stock 
Yards Co, CC-Iowa, 162 P. 556. af¬ 
firmed 167 P. 126, 92 aC.A. 578. 

55b Ark.—Straub v. Missouri Pac. 
R. Co., 283 S.W. 36, 170 Ark. 1174. 

6flL T7.S.—Smitherman & McDonald 
V. Mansfield Hardwood Lumber Co.. 
D.C.Ark.. e P.2d 29—Hoppers Con¬ 
necticut Coke Co. V. James McWil- 
iiamci Blue Line, D.CJ7.T., 18 F. 
Supp. 992, aiDrmed, C.C.A., 89 P.2d 
865. certiorari denied James Mc¬ 


Williams Blue Line v Koppers 
Connecticut Coke Co. 58 S Ct. 25. 
Ala.—^Alabama Great Southern R Co. 
V. Hemne. 174 So 602, 234 Ala. 
238. 

Ill.—Austin Bros- Transfer Co. v. 

Bloom. 147 NE 387, 33 6 Ill 435 
Pa—Brink's Express Co. v. Public 
Service Commission. 178 A. 346, 117 
Pa.Super 268—Krb v. Public Serv¬ 
ice Commission, 93 Pa.Supcr. 421. 

10 C J p 38 note 17. 

This deflnitioiL In Corpus Juris has 
been quoted or cited in; 

U.S —Sanger v. Lukons, D.C Idaho, 
24 F.2d 226. 228. 

Ga.—^McIntyre v. Harrison, 167 S.E. 

499. 508. 172 Ga. 65. 

HI—^Rathbum v. Ocean Accident & 
Guarantee Corporation, 132 N.E. 
754. 755. 

Iowa —^Bookhart v. Oreenlease-Lied 
Motor Co.. 244 N.W. 721. 723, 216 
Iowa 8 

N.M—Roeske v. Lamb. 41 P.2d 522, 
523, 39 N.M. 111. 

Pa.—^Aronimink Transp Co. v. Pub¬ 
lic Service Commn., 170 A. 375, 377, 
111 Pa Super. 414. 

‘^Private’’ and "special*’ carrier of 
goods are synonymous.—Allen v. 
Sackrlder, 37 N.T. 341. 
not alTeetod by pu>M-i»ad 

Where common carrier receives 
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goods for carriage by special or im¬ 
plied contract, it is then not controll¬ 
ed by its published tariffs, and to 
that extent it is a private carrier or 
bailee for hire.—^Alabama Great 
Southern R. Co v. Herring, 174 So- 
502. 234 Ala. 238. 

57- Mont—Stoner v. Underseth, 277 
P. 437, 85 Mont 11 
"Although it is generally under¬ 
stood that a private carrier is one 
who carries for hire, the exact defi¬ 
nition is not so limited"—Smith v. 
State, 156 NB. 513. 614. 199 lud 217. 

58, U.S —^Pilm Transport Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C Mich, 17 P.2d 857. 

Cal.—^I’cople V Duntley, 17 P 2d 716, 
217 Cal. 150—^Klein v. Baker, 296 
P. 631. 112 CaLApp. 167. 

Conn.—Ace-High Dresses v. J. C. 
Trucking Co, 191 A. 636, 122 Conn. 
578 

La.—^National Sand A; Gravel Co., 
Inc. V Jones Contracting Co., 126 

So. 560, 13 La.App. 240. 

Md.—^Rutledge Co-oi>. Ass’n v. 
Baughman. 138 A. 29, 153 Md. 297, 
56 A L.R. 1042. 

Mass.—Haddad v. Griffin. 142 NE. 74, 
247 Mass. 369. 

Mich.—Automobile Ins. Co. of Hart¬ 
ford. Conn. V. Co<diraii. 247 M.W* 
765. 262 Mich. €06. 
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tion between a private carrier and a common car¬ 
rier,®® the latter as before stated, supra § 3 b (1), 
being bound to carry for all who may apply. 

§ 5. Common Carrier Acting as Private 

Carrier 

A common carrier may, by special contract, act as a 
private carrier, but cannot by such contract avoid the 
duties required of common carriers. 

A common carrier may, under some circumstanc¬ 
es, act as a private carrier, and when, as a matter of 
accommodation or special engagement, a common 
carrier undertakes to carry something which it is 
not his business to carry, he becomes a private car¬ 
rier, pro hac vice.®® A common earner cannot, 
however, avoid the duties required of him as such 
carrier, by insisting on a special or private contract 
with the shipper.®^ It has also been held that, 
while the same person may be engaged in one line 


of business as a common carrier and in another line 
of business as a private carrier,®® the same facili¬ 
ties cannot be used at the same time in both com¬ 
mon carrier and private earner transportation.®® 

The question whether a contract of carriage 
changes tlie relation of the carrier from that of a 
common carrier to that of a private carrier is one 
of law.®^ 

§ 6. Railroad Companies 
a. In general 

b- Extent of use of facilities in general 
c. Particular operations and kinds of 
service 

a. In Gleneral 

Railroad companies are ordinarily common carriers of 
goods received for transportation. 

Railroad companies, whose property and fran- 


N.Y.—W N. Stevenson & Co. v. Hart- 
maji. 132 NB. 121. 231 NY 378. 18 
AL.K 1314, reversing: 181 N.YS. 
465, 191 App Div. 406. 

Ohio.—^Hissem v. Guran, 146 N.E. 

808. 112 Ohio St. 59. 

Pa.—^Brink’s Express Co. v. Public 
Service Commission, 178 A. 346, 117 
Pa Super. 268 

Wis —Great Atlantic & Pacific Tea 
Co. V. Battle, 236 N.W, 575, 206 
Wis. 7- 

10 C.J. P 38 note 18. 

Buie stated la Ooxpns Jhzls has 
been approved in McIntyre v. Har¬ 
rison, 157 as. 499. 508, 172 Ga. 65 
Cbunder employed by one or a deii. 
site number of persons by a special 
contract or for a special undertakings, 
is a private carrier.—^Hissem v. 
Ouran. 146 NE. 808, 112 Ohio St. 59. 

Xf the undertaking he a single 
tr^«<*actIon, not a part of the general 
business or occupation engaged in, as 
advertised and held out to the gen¬ 
eral public, then the individual or 
company furnishing such service Is a 
“private” carrier.—Cushing v. White, 
172 P. 229, 101 Wash. 172. 

59. Bistinetlon between “common” 
and “private” carrier is that former 
holds himself out In common to all 
persons who choose to employ him 
while latter agrrecs in special cases 
to carry for hire.—Hoppers Connecti¬ 
cut Coke Co. V James McWilliams 
Blue Line. D.CNY., 18 F.Supp. 992, 
afBbnned, CCJL, 89 F.2d 865, certio¬ 
rari denied James McWilliams Blue 
Lille V. Hoppers Connecticut Coke 
Co., 68 S.Ct. 25. 

Test in determining whether a car¬ 
rier is a “common carrier” or a "pri¬ 
vate carrier” is whether or not the 
enterprise la open to the use cmd 
service of all members of the public 
who may require the service to the 


extent of its capacity.—^Marshall v 
Public Service Commission, 195 A. 
475, 129 Pa.Super. 272. 

©D. U.S.—^New York Central R. Co. 
V. Lockwood. N. Y, 17 Wall 357, 
21 LEd. 627—Wilson v. Atlantic 
Coast Line R. Co, CC.Oa., 129 F 
774, afilrmed 133 F. 1022, 66 C.C.A. 
486. 

Ariz.—Claypool v. Lightning Deliv¬ 
ery Co, 299 P. 126, 38 Ariz 262. 

Ga.—Western & A. R Co. v. Waldrip. 

89 S.E. 346, 18 Ga.App. 263. 

Nit—^Bemardi Greater Shows v 
Boston & M. R R, 165 A. 124, 86 
N.H. 146. 

10 C J p 39 note 30. 

"In such case. It Is dealing with 
matters involving ordinary consider¬ 
ations of contractual relation; those 
who choose to enter into engage¬ 
ments with it are not at a disadvant¬ 
age and its stipulations even against 
liability for its own neglect are not 
repugnant to the requirements of its 
public sorvice, . . There may 

be special enfpigements which are 
not embraced within its duty as a 
common carrier although their iM*r- 
formance may incidentally Involve 
the actual transportation of persons 
and things, whose carriage in other 
circumstances might be within its 
public obligation.”—Santa FA «l<:., 
TL Co. V. Grant Bros. Const r. Co., 
Anz., 33 S-Ot. 474, 228 U.S. 177. 183, 
67 L.Ed, 787, 

This role, stated la Corpus Jturls^ 
has been quoted m 2SaJic v. Johnson, 
Neb, 253 N.W. 77, 78. 

01- U S.—^Denver & R. G W. Ry. Co 
V. Linck, C.aA.Utah, 56 F.2d 957— 
Sanger v. Lukons, D.C.Idaho, 24 F. 
2d 226, reversed on other grounds, 
C.C.A., 26 F.2d 855—Smitherman & 
McDonald v. Mansfield Hardwood 
Lumber Co., D.C,Ark.. 6 F.2d 29. 
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Ariz.—Claypool v. Lightning Deliv¬ 
ery Co.. 299 P. 126, 38 Ariz. 262. 
Ill.—Chicago & J5. I. R. Co. v. Chi¬ 
cago Ifeights Terminal T. R. Co., 
147 Vr.liL 667. 317 III. 63. 

Ind.—^Vandalia R. Co. v Stevens, 114 
N.E. 1001, 67 Ind.App. 238. 

Iowa.—State €»x rel. ni»ard of Rail¬ 
road Corners V. Carlson, 251 N.W. 
160, 217 Iowa 854. 

NIL—Bernardi Greater Shows v. 
Boston & M. R. IL, 165 A. J24, 86 
N.H 146 

Wash.—State v, Washington Tug 5: 

Barge Co. 250 P. 49, 140 Wash. 613. 
10 C.J. p 39 note 33. 

Cazrior zendering services under 
contract may still lie a eommon ear- 
rler,—State ex rel. Board of Rail¬ 
road Comers V. Carlson, 251 N.W. 160, 
217 Iowa 854. 

yaking of contract conslderod, but 
not conclusive 

Although the faet tlwit a carrier 
makf^s a eontraet in every case In 
whieh ho transports pK»it«*rty is to be 
considercHl in didemtining whether or 
not he is a c*ummon earrh^r. It Is not 
conelusivis slnee he might make such 
contraefi rn**rt'ly to es#*a|Mi the duties 
of a eommon earrler by subterfuge 
or evasitm.—\V<«a\«*r v. l^ublic Serv¬ 
ice Commission of Wyoming, 278 P- 
542, 40 Wyo. 462. 

62. IT.5? Cli«*nery v, Eniployers* Li¬ 
ability Asrtir. Corporation, C.CA. 
CaL, 4 F.2d 826. 

63. Pa. Hubert v. J^ublie Service 
Oomnii'siou, 180 A. 23, 118 I*a.Su- 
per. 138. 

G4. U.£>.—Kentucky Bank v. Adams 
Expre.) Co., Ky., 93 U.S. 174, 23 
L-Ed. K72. 

Vt.—Kimliall v. Rutland, etc,, R. Co, 
26 Vt. 247, 62 AmP. 567- 
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chises are affected with a public interest, are ordi¬ 
narily held to be common carriers of goods delivered 
to them for transportation, although their charters 
do not specifically so provide.®^ In some jurisdic¬ 
tions, railroads are by express constitutional or stat¬ 
utory provision declared to be common carriers;®® 
and it is immaterial, under such provisions, whether 
the incorporators did or did not intend the railroad 
to be a common carrier.®^ These provisions, how¬ 
ever, are merely declaratory of the common law 
as It already existed.®® Even before the road is 
completed, goods received for transportation on con¬ 
struction trains may be deemed to have been re¬ 
ceived for transportation by the company as a 
common carrier.®® An agreement between a rail¬ 
road and an express company for the transporta¬ 
tion of light freight on passenger trains does not 
relieve the railroad company from liability as a 
common carrier to one who had no notice that the 
business was not being done by the railroad com¬ 


§ 6 

pany.70 A railroad is none the less a common 
carrier because it maintains no freight station and 
issues no bills of lading.*^! 

Railroad receivers and trustees, A receiver ap¬ 
pointed by the court to operate a railroad is a com¬ 
mon earner, the same as the corporation which 
he represents, so far as he transacts the business 
of carr 3 nng goods,^® and is subject to the same 
rights and duties.^® Trustees who purchase at a 
foreclosure sale and operate the road under a de¬ 
cree authonzmg them to do so are liable as common 
carriers for goods received by them while thus op¬ 
erating the road,*^^ and they are not in possession 
of the property as receivers, and are not relieved 
from liability on the ground that they stood in that 
relation to the court, since they are accountable, 
not to the court, but to the bondholders; nor are 
they released from their liability as common carriers 
by a conveyance of the property to a new company 
organized in obedience to a decree of court, where 


es. Ill—Chicag-o & £3 I. Ry. Co. v 
Chicago Heights Terminal Trans¬ 
fer R. Co, 147 N R. 666, 317 Ill. 65. 
error dismissed 46 S Ct. 207, 270 
U S 628. 70 L Kd 767 
N J —Falzarano v. Delaware, L. & 
W R. Co, 194 A. 75. 119 NJ.Law 
76. 

NC.—^Williams v. Kinston Mfg. Co, 
95 SE 366, 175 N.C. 226. 

Ohio —^Barlotti v. Public Utilities 
Commission, 134 N.E 468. 103 Ohio 
St, 647. 

10 CJ. p 46 notes 89—91. i 

flaUTtiad company exerc^of'"^ all Its ! 
franchises is a “common carrier."— 
Chicago & E. L Ry. Co. v. Chicago 
Heights Terminal Transfer R. Co, 
147 NE. 666. 317 Ill 65, terror dis¬ 
missed 46 S Ct 207, 270 TI.S 626, 70 
Jj Ed. 767—^Kcnna v Calumet, IL & 
S E. n Co. 120 NE 259. 284 Ill 
301, affirming 206 Ill App. 17- 

By organizing under the general 
r«L4iix>ad Act, a railroad company as¬ 
sumes a duty to serve the public as 
a common carrier—^Kenna v Calu¬ 
met, H & S. E. R Co. 206 Ill App. 
17. affirmed 120 N.R. 259. 284 Ill. 301. 

Bailroad constructed by United 
States as war measure 

That a right of way for a railroad, 
acquired by the United States during 
war to aid in spruce production, was 
taken by it under the war power or 
right of eminent domain, does not 
charge it and the road built thereon 
by such government with a public 
use. giving the public a right to de¬ 
mand a common carrier service as to 
freight. Conveyance by the United 
States of the right of way, and a 
road built thereon by it, to a corpo¬ 
ration organized, owned, and used by 
it for the same war purpose, did not 

13 c. j.s.-a 


charge the property with a public 
use so as to make the company a 
common carrier of freight. The rail¬ 
road was not charged with a public 
use by temporary gratuitous permit 
to operate it while a corporation or¬ 
ganized by the • government was 
winding up its affairs after close of 
war. That purchaser of such rail¬ 
road. on close of war, consented to 
continuance for two months, until it 
was ready to begin logging opera¬ 
tions. of operation of road by an in¬ 
dividual, begun under temporary pei^ 
mit from government instrumental¬ 
ity, did not charge the road with a 
pulilic use.— 'NCcCoy v. Pacific Spruce 
Corporation. C.C.A Or., 1 P.2d 853, af¬ 
firming. DO, Pacific Spruce Corpo¬ 
ration V. McCoy, 294 P. 711. | 

081 Miss.—^Illinois Cent. R. Co. v. I 
King. 88 So. 322, 125 Mi.s.s 734. ! 

Mo—^Idalia Realty & Development 
Co. V, Norman’s Southeastern Ry. 
Co. 219 S W. 923 
10 C J, p 46 note 92. 

Application of statute I 

Where a buyer of timber who was 
given a right of way over the lands, 
constructed a standard gauge rail¬ 
road and equipped the same with two 
locomotives, which were used to haul 
timber products, etc., it was held 
that although the buyer was an in¬ 
dividual, yet he was included within 
the term “railroad corporation" as 
defined by Rev.St.1909 § 3214, and 
hence such railroad became a com¬ 
mon carrier under §§ 3174, 3179, even 
though its original business was 
practically confined to the transpor¬ 
tation of timber products, such road 
continuing to serve the surrounding 
territory after exhaustion of the tim¬ 
ber.—Idalla Realty & Development 
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Co V. Norman’s Southeastern Ry. 
Co. Mo.. 219 SW 923 
esr. Idaho.—Connolly v. Woods, 92 
P. 573. 13 Idaho 591. 

60. Fla—Seaboard Air Dine R. Co. 
V. Simon, 47 So 1001, 56 Fla. 545, 
20 LRA,,N.S, 126, 16 Ann Cas. 
1234 

Or—^Thompson-Houston Electric Co. 
V. Simon, 25 P. 147, 20 Or. 60, 23 
Am.SR 86. 30 L-R’A. 251 
60. Ark.—^Little Rock, etc. R. Co. v. 

Glidewell, 39 Ark. 487. 

TO- N Y. —^Langworthy v New York, 
etc, R Co • 2 E D Smith 195. 

71- US.—U. S. V. State of Califor¬ 
nia. Cal.. 56 S Ct. 421, 297 U S. 175, 
80 L.Ed. 567, reversing. CC.A, 
State of California v U. S . 75 P. 
2d 41, corliorari granted U. S. v. 
State of C<alifornia. 56 S Ct. 87, 296 
U.S. 554, 80 L-Ed. 391. 

72- U.S.—U. S V Nixon. Mo, 35 S. 
Ct. 49. 235 U.S 231. 59 DEd 207. 

Colo.—^People v. Colorado Title, etc., 
Co.. 178 P 6, 65 Colo 472. 

Tex—^International, etc-, R Co. v. 

I Dawson. 232 SW. 279. 131 Tex. 247, 
15 A L R. 1367. 

10 CX P 52 note 74—51 CX p 958 
note 92. 

7a. us— tr. S. V. Nixon. Mo., 35 S. 
Ct. 49. 235 U.S 231. 59 Ligd. 207— 
Rutherford v. Union Pac. R Co., 
D.C Neb., 254 F. 880—^Beers v. Wa¬ 
bash, etc., R- Co, C.C Ill, 34 P. 244. 
Mo—^Moore v. Metropolitan St. R. 
Co., 176 S.W. 1120, 189 Mo.App. 
555. 

74. N.H.—Barter v. Wheeler, 49 N. 
H. 9, 6 Am.R. 434. 

N.T.—^Faulkner v. Hart, 44 N.T.Su- 
per. 471, reversed on other grounds 
82 N.Y. 413, 37 Am-R. 574. 
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the act or contract as common carrier was done or 
entered into before the transfer took place.^5 

Lessee of railroad franchise. The lessee of the 
franchise of a railroad company which is a com¬ 
mon carrier is also a common carrier,^® 

Declaration of public service catninission. Where 
a railroad company is not in fact a common carrier, 
an order of the public service commission declar¬ 
ing It to be such is voidJ^ 

h. Extent of Use of Facilities in General 

The test as to whether a railroad is a common car¬ 
rier IS the right of the public to use it, and not the extent 
of Its use. 

Whether or not a railroad is a common carrier 
docs not depend on the extent of its business or 
use, the real criterion being the right of the pub¬ 
lic to use its facilities and to demand its services.^® 
The character of a regularly organized railroad as 
a common carrier is not changed by the fact that 
its facilities are so limited as to enable it to serve 
only a few customers, or even a single customer,^® 
or that It carries only a particular kind of projicrty 
for a single customer,or because most of its traffic 
is in its own products, and only a small part of the 
traffic earned is the property of others.^^ 

c. Particular Operations and Kinds of Service 

(1) Railroads operated by industrial 

plants 

(2) Railroads operated by stockyard 

companies 

(3) Companies operating branch lines 

and spurs 

(4) Companies operating terminals, bell 

lines, or switches 


(5) Companies transporting cars of oth¬ 

er carriers 

(6) Companies transporting special trains 

(7) Street railway companies 

(8) Miscellaneous 

(1) Railroads Operated by Industrial Plants 

An industrial company authorized to operate a rail¬ 
road may become a common carrier if it holds itself out 
as such, but it is only a private carrier if it carries only 
Its own products. 

A lumber company which is authorized by its 
charter or articles of incorporation to operate rail¬ 
roads, either generally, or for the puri)ose of trans¬ 
porting its own products, may become a common 
carrier although it is not incorporated as such,*2 
and the fact that the company has never exercised 
the right of.eminent domain and does not possess 
such right, that the railroad lines maintainc^d by the 
company are only temporary structures, and that the 
company maintains no stations or deimts, <lt»cs not 
prevent it from being a common carrier if it is 
such**** within the rules laid down in § 3 b. How¬ 
ever, a system of internal trackage constructed and 
operated by an industrial cor|)oration to meet the 
requirements of its own business in the process of 
manufacture is a mere plant facility and not a 
common carrier.*** A lumber company does not 
become a common carrier where it transports goods 
for such persons only as it chooses to make con¬ 
tracts with, and as a necessary part of its lumber 
business, and carries passengers for hire, only as 
an accommodation for a railroad company to which 
it i>ays over the fares collected by it.**'** So, a com¬ 
pany organized as a railroad company for the pur¬ 
pose of conveying its own product, and which <Ioes 
no other business except occasionally to carry goods 
for others without charge, or at a charge less than 


75. N.Y.—Rogers v. Wheeler, iZ N. 

T. 598, affirming 2 Lans. 486. 

TBL Ga.—Georgia It., etc., Co. v. 
Maddox, 42 S R. 315, 116 Ga. 64. 

77. U.S.—^McCoy v. Pacific Spruce 
Corporation. CCA Or., 1 F.2d 853. 
affirming, D.C, Pacific Spruce Cox'- 
poration v. McCoy, 294 F. 711. 

7S, U.S—Pacific Spruce Corporation 
V. McCoy. DC Or.. 294 F. 711, af¬ 
firmed, C C.A., McCoy V. Pacific 
Spruce Corporation, 1 F.2d 853. 

Ark.—^Helena Southwestern R. Co. 
V. Coolidge, 276 S.W. 896, 169 Ark. 
552. 

HI—Se& Kenna v. Calumet, H. & S. 
E. R. Co., 206 Ill-App 17, affirmed 
120 N.E 359, 284 Ill. 301. quoting 
**Tap Idne Cases." 34 S.Ct. 741, 284 

U. S. 1, 58 L..Bd. 1185. 

Wia.—Waldum v. liake Superior 


Terminal & Transfer Ity. Co., 170 
N.W. 729, 169 Wia. 137. 

10 CXJ. p 46 notes 86, 87. 

75. Ill.—Chicago & E. I. Ry. Co. v. 
Chicago Heights Terminal Trans¬ 
fer R Co., 147 NK 666, 317 111. 
65. error dismissed 46 S.Ct. 207, 
270 U.S. 626, 70 D Ed. 767. 

80l Ark.—^Helena Southwestern R. 
Co. V, Coolidge, 276 S.W. 896, 169 
Ark. 552. 

81- U.S.—^Tap Dine Cases, Com.Ct, 
34 S.Ct. 741. 234 U.S. 1, 58 L.Kd. 
1185. 

Pa—Crane U. Co. v. New Jersey 
Cent. R. Co., 93 A. 1076, 248 Pa. 
333. 

88. Ky.—Dawkins liumber Co. v. D. 
Carpenter & Co., 281 S.W. 1013. 213 
Ky. 795. 


JLOts constitating company common 
carrier 

A lumber eompany which owned 
and operated a mtirond for trans¬ 
portation of Its own i»rodu«*ts, but 
subsequently extended its road into 
an oil field, and held itself out as 
w'illing to carry any ft eight offered 
under prlv.ite contract, urajs a com¬ 
mon carrier, although not author- 
i*i*d by its charter to operate as 
such.--Smitherman &. McDonald v. 
MansAeld Hardwood Dumbi'r Co., D. 
C.Ark, 6 F.2d 29. 

83. Ky.—^Dawkins liumber Co. v. U. 
Carpenter & Co., 281 S.W. 1013, 213 
Ky. 796. 

84. Ill.—^Kenna v. f'alumt't, II. & S. 
K. R- Co„ 120 N.R 259, 2S4 111. 301, 
affirming 206 llLApp. 17. 

85. Ky.—^Dawkins Lumb€*>r Co. v. tu 
Carpenter & Co., 281 S.W. 1013, 213 
Ky. 795. 
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the cost of the service, is- not a common carrier, 
although its charter gives it the broad powers of 
such services.*® 

A logging railroad, holding itself out to the pub- 
he as a common carrier, and having the power of 
eminent domain, cannot deny that it is a common 
carrier merely because it has never operated as 
such.*7 On the other hand, a logging railroad 
which carries only its own products and does not 
hold itself out as a common carrier, is not such a 
carrier;** and the fact that it exercises the power 
of eminent domain is immaterial.*® The rules are 
also applicable to industrial companies operating 
branch lines and spurs, see infra subdivision (3). 

(2) Railroads Operated by Stockyard Com¬ 
panies 

stockyard companies owning and operating tracks to 
and from their yards for the transportation of live stock 
for others are common carriers. 

Stockyard companies are common carriers where 
they are made such by the terms of their charters, 
hold themselves out as such, and constantly act in 
that capacity, and are so treated by the railroad sys¬ 
tems which use them;®® and the fact that a stock- 
yard company by means of a lease to another 
terminal company divests itself of the operation 
of the railroad system which it was authorized 
by its charter to construct and operate, and which 
for many years it did in fact operate, docs not 
affect its character as a common carrier where it 
still continues to perform the customaiy stock- 
yard operations, and by the terms of the lease gets 
a share of the profits received by the terminal 


company for performing the service in connection 
with the railroad transportation.®^ It is imma¬ 
terial that the company has no cars of its own 
but transports cars of other companies only, or 
that It operates its road only for a short distance.®^ 
Where the company carries on no other business 
than that of transportation for others, it is a com¬ 
mon carrier, although it does not deal with the gen¬ 
eral public but only with the railroad companies 
whose lines connect with its transfer line and with 
the industries located on the margpin of its prem¬ 
ises, and with the consignees and consigpnors of 
live stock who receive shipments or load ship¬ 
ments in its yards.®* 

(3) Companies Operating Branch Lines and 
Spurs 

Companies maintaining branches and spurs are com¬ 
mon earners if such facilities are used for general trans¬ 
portation purposes, otherwise not. 

Where a railroad company is vested by charter 
with power to construct branch lines, and they are 
constructed and operated for the purpose of general 
transportation, the company becomes a common ear¬ 
ner as to such branches and is subject to the rules 
governing such carriers.®^ If the purpose of the 
company is to maintain and operate branch or spur 
tracks as a part of its system so as to serve all 
who may desire service, the company becomes a 
common carrier as to such branch or spur lines, 
without regard to the amount or proportion of 
freight carried thereon for the general public,®® 
and although the track at the outset may lead only 
to a single industry®® or was constructed merely as 
a plant facility,®^ and its character as a common 


80L Wash—State v. Public Service 
Commission of Washington, 201 P. 
765, 117 Wash. 453, rehearing de¬ 
nied 203 P. 3, 117 Wash. 453. 
Ghazffes coUected fxom others 

In a procecHiinfr involving question 
of whether a lumber company operat¬ 
ing a railroad was as to such rail¬ 
road a common carrier, insufficiency 
of evidence as to the exact sums col¬ 
lected from outside persons is im¬ 
material, where sum so collected was 
inconsequential as compared with the 
freight carried by the railroad for 
the company itself—State v. Public 
Service Commission of State of 
Washingrton, 203 P. 3, 117 Wash. 453, 
denying rehearmg 2(11 P. 765, 117 
Wash 453. 

87. Idaho.—Codd v. McGoldrick 
Iiumber Co, 267 P. 439, 46 Idaho 
256. 

88. US.—Campbell River Mills Co. 
V. Chicago, M., St. P. & P. R. Co., 
D.C-Wash., 42 P2d 775, affirmed, 
C.C.A., Chicago, M.. St. P. & P. R. 


Co. V. Campbell River Mills Co, 
S3 F2d 69, certiorari denied 52 S. 
Ct. 310, 285 U S 536, 76 L Ed 930. 

NC—Williams v Kinston Mfg Co., 
95 S.E. 366. 175 N.a 226. 

89. Idaho—Codd v. McCloldrick 

Liumber Co, 279 P. 298, 48 Idaho 
1, 67 AL.R. 580. 

90. U.S.—Adams v. Mills. Ill, 52 S 
Ct. 589. 286 U.S. 397, 76 L Ed. 1184. 
reversing. C.C.A,. Adams v. Mellan, 
51 F.2d 620, affirming, D.C. 39 F 
2d 80, and certiorari granted 52 S 
Ct. 208, 284 U.S. 614. 76 L. Ed 525 

Neb—Schneider v Davis, 192 N.W. 
230. 109 Neb. 638. 

10 C.J. p 51 note 67. 

91. U.S.—^U. S- V. Union Stockyards, 
etc., Co., ComuCt., 33 S.Ct. 83, 226 
U.S. 286, 57 DEd. 226. 

912 . U.S.—^U. S. V. Sioux City Stock 
Yards Co., C.C,Iowa, 162 F. 556, af¬ 
firmed 167 F. 126. 02 C.C.A. 578. 

93L U.S.—^UnioiT Stock Yards Co, v. 
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U. S., Neb,, 169 F. 404, 406, 94 C.C. 
A. 626. 

Neb —^State v. Union Stock Yards 
Co, 115 N.W. 627, 81 Neb. 67. 

10 C.J. p 51 note 71. 

94. U.S —ITnion Lime Co. v. Chica¬ 
go. etc, R. Co. Wis., 34 S.Ct 622, 
233 U.S 211, 58 LEd. 924 

S C —^Avinger v South Carolina R 
Co.. 7 S.E 493, 29 S.C. 266, 13 Am. 
S.R 716. 

10 C.J. p 46 notes 97. 98 

95. U.S.—Tap Line Cases, Com.Ct., 
34 set. 741, 234 U.S. 1. 58 UEd. 
1185. 

98. IT S.—^Hairston v. Danville, etc., 
R. Co.. Va, 28 set. 331, 208 U.S. 
598, 52 L Ed. 637, 13 Ann.Cas. 1008. 
Wis.—Chicago, etc, R Co v. More¬ 
house. 87 N.W. 849, 112 Wis. 1, 88 
Am.S.R. 918, 56 L.RA 240. 

10 C.J. p 47 note 1. 

97. I*a—Crane R Co. v. New Jer¬ 
sey Cent. R Co., 93 A. 1076, 848 Pa. 
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10 C. J. p 47 note 8. 
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carrier is not affected by the fact that the traffic 
IS furnished mostly by one or a few industries sit¬ 
uated on the branch or spur tracks,^ ^ or that the 
proprietors of such industries contributed to the 
cost®® A railroad company which is in the exclu¬ 
sive control of stub or tap lines joining its main line, 
and which owns the rails and fasteners and main¬ 
tains the tracks and roadbeds in condition, and 
which maintains a distance mileage tariff for freight 
originating on the stub lines the same as from points 
on its main line, is a common carrier, although the 
roadbed and the ties of the stub line roads are own¬ 
ed by lumber companies.^ So, a railroad company 
which serves business houses along a spur track 
which is not one of its regular sidetracks nor ow'ii- 
ed by it, by delivering to them cars of freight and 
cars to be freighted and shipped is a common carrier 
with respect to the use it makes of this track.® 
However, there is a clear distinction between 
spurs which are owned and operated by a common 
carrier as a part of its system and under its pub¬ 
lic obligation and merely private sidings.® Thus, 
a spur railway line built by a lumber company on 
its own land, forming a connecting line between a 
railroad and its mill, some miles distant, for the 
purpose of transporting its own products to the 
railroad for shipment, which had no rolling stock 
except an engine and logging cars and which neither 
did, nor held itself out to do, carrying for the pub¬ 
lic, is not a common carrier.^ Railroad tracks con¬ 
necting ironworks with the track of an interstate 
railroad on the grounds of the iron company and 
engines used thereon are mere plant facilities, al¬ 
though transferred to a separate company organized 
as a railroad, and the latter is not a common carrier 


entitled to share in the interstate rates so far as re¬ 
lated to the business of the iron company.^ It has 
also been held that the fact that a motor car for 
mail and passengers was run over a spur track be¬ 
longing to a private carrier docs not establish the 
fact that the spur was operated as a public carrier 
of freight.® 

The question as to whether branch lines were con¬ 
structed and were actually used for puqioses of gen¬ 
eral transportation, so as to make the operator a 
common carrier as to them, is a question of fact to 
be determined by the jury.^ 

(4) Companies Operating Terminals, Belt 
Lines, or Switches 

Terminal companies, belt lines, and companies 
switching cars of others, may be common carriers. 

Terminal companies arc common carriers, vrhen 
so made by the terms of their charters, or where 
they hold themselves out as such and constantly 
act in that capacity and arc so treated by the great 
railroad systems which use thein,^ even though they 
own no cars of their own and transptiri only the 
railroad cars of other companies ® A railroad com¬ 
pany incoqiorated under a statute authorizing the 
fonnation of corporations for the puqKisc of con¬ 
structing, maintaining, and operating railroads for 
public use, and engaged chielly in switching cars 
of other railroad companies, is a common carrier,^® 
and the same is true of a railroad company doing a 
general business in switching cars over its switch 
tracks to and from warehouses situated on its 
spurs and switches and delivering them on the trans¬ 
fer tracks of other railroad companies in the same 


9a. Mmn.—Chioaffo, ete., IL Co. v. 
Porter, 46 JN W. 75, 43 Minn. 527. 

99- U.S.—IlairHton v. Danville, etc.. 
It. Co., Va,, 2S S.Ct. 371, 208 TT.S. 
598, 52 Died. 637, 13 Ann Cas. 1008. 

1. Minn.—^McCallum v. Minneapolin, 
etc, It. Co., 151 N.W. 974, 129 Minn. 
121 . 

2. Ala.—Affee v. Louisville, etc. It. 
Co., 37 So 680, 142 Ala. 344. 

3. U.S.—^Unlon Lime Co. v. Chic afro, 
etc.. It. Co, Wis, 34 S.Ct. 522. 233 
US. 211, 58 L.Kd. 921. 

Ky.—Straiffht Crcf^k Coal, etc., Co. v. 
Straight Creek Coal Min. Co., 122 
S.W. 842, 135 Ky. 536. 

4. XT S.—Camphell Itiver Mills Co. 
V. ChicafiO. M.. St. P. & P. It. Co., 
D.C.Wahh, 42 P.2d 775. 

10 C J. p 47 note 8. 

5. U.S—Crane Iron Works v. XJ. S., 
Com.Ct. 209 F. 238. 

& Ark.—Fdfi:ar Lumber Co. v. Cor- 


nie Stave Co., 130 S.W. 452, 96 Ark. 
449. 

7- S C .—^AvinffiT v. South Carolina 
It Co.. 7 S.K. 493, 29 S.C. 266, 277. 
13 Am.S.IL 716. 

10 C J. p 47 note 11. 

a US.—IT S. V. Chlcairo, «. & Q. 

IL Co, aCAColo. 293 F 183. 
Fla.—Slate V Ja<*ksonville Terminal 
Co, 106 So. 676, 90 Fla. 721. 

111.—Chic-afici & K 1. Ity. Co. v. Chi- 
COKO lieiKhtH Terminal Transfer It. 
Co. 147 N R 666, 317 111. 65, error 
di.smi.ssed 46 S.CL 207. 270 U.S. 626. 
70 UKd. 767. 

10 C J p 47 note 13. 

9. ITS.—^U S. v Sioux City Stock 
Yards Co. ac.Iowa, 162 F. 556, af- 
ilrmed 167 F. 126, 92 C.C.A. 578. 
10- 111.—^Kenna v. Calumet, H. & S. 

R It. Co. 120 N.R 269, 284 Ill. 
301, affirminsT 206 TlLApp. 17. 

Wls.—^Waldum v. Lake Superior 
Terminal & Transfer Ity. Co., 170 
N.W. 729. 169 Wfs. 137. 
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XbcMiuive service to auuBnfMtn*fTMr 
company 

A nitlroad, oriranixt^d under the 
frcnenil railroad act, which operated 
about live milett of switch tmeks of 
standard aauK* within the plant of a 
coke corporation imrtly included 
within a feme inclosinK the corpora¬ 
tion's phuit and conne< t<»d vrith deliv¬ 
ery tracks, and a hose <ml> business 
was in switchinK cars for ih«* coke 
corporation between its plant and the 
delivery mails, anil whit h through 
Its conn«*<‘tttms was hound to reeeive 
from, and dellvt-r to. the coke cor¬ 
poration cars consiimed t<», or ship- 
peti by, it over fi>ur <liif«‘r»*nt rail¬ 
roads to and from points within and 
without tht» stalf* and which received 
pay for such st^rvices as a part of 
the ireneral fndfrht rate paid by the 
shipper for the whole cnmaKc. vras 
not a mere facility of the coke cor¬ 
poration, but was a f*t*mmon carrier. 
—^Kenna v. Calumet. II. & S. R B. 
Co., 120 N R 259, 284 Ill. 30L 
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town,^^ or operating between freight terminals and 
delivery cars at various private sidings.^^ So, a 
railroad company takmg loaded cars from its con¬ 
nection with another railroad and transferring them 
by means of a switch engine over a portion of its 
own track to a spur of its own and receiving its 
compensation from the connecting road acts as a 
common earner and is liable as such for the safety 
of the goods transported, no matter how short the 
distance from the place of receipt to that of de- 
livery.15 A belt line switching whole trains on its 
own line from a given station to stockyards,^^ or 
which receives and transports cars and freight of¬ 
fered It by rail carriers, steamboat companies, or in¬ 
dustrial plants along the waterfront of a harbor, 
with wharf and track connections and direct service 
to industrial plants,^^ jg a common carrier. On the 
other hand, it has been held that where a corpora¬ 
tion, which IS under no legal obligation so to do, 
voluntarily contracts to switch cars over its tracks 
between two or more railways, for which service it 
collects a certain switching charge for switching 
the cars loaded or empty, but charges no traffic 
rates on the freight transported or transferred in 
the cars, such corporation in the performance of 
such service assumes none of the responsibilities of 
a common carrier, but only those of a switchman 
and one who constructs a railroad switch, under 
a statute authorizing the owner of a coal mine 
within three miles of a railroad to condemn a right 
of way for a railroad switch to get his product to 
market, and providing that the owner of such road 
shall be, so far as they are applicable, governed by 
the laws relating to other railroads is not a com¬ 
mon carrier, in contravention of a constitutional 
provision that no coqioration engaged in the busi¬ 


ness of common carrier shall own a mine, so that it 
can either ship or permit to be shipped by the 
lessees of its mine all products thereof free of 
charge.^"^ 

A mharf company chartered as a transportation 
company, owning railroad trackage connecting with 
railroads and operating switches, and having on file 
with the proper authorities tariffs covering its 
charges for various services, is a common carrier.^* 

(5) Companies Transporting Cars of Other 

Carriers 

A railroad may be a common carrier as to loaded 
freight cars of another road received for transportation; 
but the railroad is not a common carrier of common car¬ 
riers of passengers. 

A railroad company which receives loaded freight 
cars of another road for transportation thereby as¬ 
sumes the obligations of a common carrier in respect 
to such cars,^^ its liability being the same as when 
It undertakes to transport ordinary freight.^® How¬ 
ever, a railroad company is not a common carrier 
of common carriers of passengers it owes no 
duty to sleeping car companies to haul their cars, 
and may impose the terms on which it will haul 
such cars.22 Furthermore, as regards ordinary 
freight cars, it has been held that, if tliey are de¬ 
stroyed after the carriage has terminated, and after 
delivery, or tender to deliver, to the consignee, there 
is as to the cars no liability as a common carrier. 
In other words, although the cars remain on the 
tracks of the transporting carrier, its liability is that 
of a warehouseman only.23 

(6) Companies Transporting Special Trains 

A railroad transporting special trains belonging to 
the person for whom the service is rendered is, ordinarily. 


11- Tex.—Texarkana, etc., R. Co. v, 
Rosebrook-Josoy Gram Co., 114 S. 
W. 436. 52 Tex.Clv App. 156. 

12. Mass—Ilatcheldor & Snyder Co. 
V. Union Preiffht R. Co, 156 N.K 
69S, 259 Ma-ss. 36S, 54 A.L.1L 616, 
certiorari denied Union Freiirbt IL 
Co. V. Balchelder & Snyder Co., 48 
set 137, 275 U.S. 656, 72 Ii.Bd. 424. 

13. Kan.—^Missouri Pac. R. Co. v. 
Wichita Wholesale Grocery Co., 40 
P 899, 55 Kan. 525. 529. 

10 C.J p 47 note 17. 

14u Mo.—^Fleming- v. St Lk>uis, eta, 
R. Co. 89 Mo.App 129. 

Tex—^Texas, etc, R. Co. v. Henson, 
132 SW. 118, 103 Tex, 598, revers¬ 
ing. Civ App. 121 SW. 1127. 

10 C.J. p 47 note 15. 

15. U.S.—U. S. V. State of Califoi- 

nia. Cal, 56 S Ct 421, 297 U.S. 175, 
80 L.Bd. 567, reversing, C-CA., 
State of California v. U. S., 75 F. 


2d 41, certiorari granted U. S. v 
State of California, 56 S.Ct 87, 296 

U. S. 554, 80 UBd 391. 

1®. US —^Kentucky, etc, Undge Co 

V. Louisville, etc, R. Co., CC.Ky., 
37 P. 567, 2 LR.A 289. 

17- Ky,—Straight Creek Coal, eta, 
Co V. Straight Creek Coal Min. 
Co, 122 S.W. 842, 135 Ky. 536 
18L Tex.—Galveston, II. & S. A Ry 
Co V, American Grocery Co, 36 
S W 2d 985. affirming. Com App, 25 
SW.2d 588, which reversed, Gal¬ 
veston Wharf Co. v. American 
Grocery Co., CivJLpp.. 13 S.W 2d 
983, certiorari granted Galveston 
Wharf Co. v. Galveston, H. & S. A. 
Ry. Co, 52 set 41. 284 U.S 608. 
76 L.Bd. 621. affirmed 52 S.Ct 342. 
285 U.S. 127, 76 L.Ed. 659. 

19- Wis.—Waldum v. Lake Superior 
Terminal & Transfer Ry. Co., 170 
NW. 729, 169 Wis. 137. 

10 O.J. p 44 note 69. 
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2a Okl —Atchison, etc, R. Co. v. 
ITomewood, 134 P. 856, 39 Okl. 179, 
48 L.RA.,N.S., 990. 

21- U.S.—Donovan v. Pennsylvania 
R. Co., Ill., 120 P 215. 57 CCA. 
362, 61 L R A. 140 affirmed 26 S Ct 
91, 199 U.S. 279, 60 L Ild. 192. 

2BL U S —I^ullman Palace Car Co v. 
Missouri I»ac. R. Co., Mo, 6 S Ct 
194, 115 US. 687. 24 L Ed. 499— 
Donovan v Pennsylvania R. Co, 
Ill. 120 P. 215, 57 CCA. 362, 61 
L R.A. 140, affirmed 26 S.Ct 91, 199 
US. 279. 50 LEd 192. 

Colo—^Denver, etc, R Co. v. Whan, 
89 P. 39, 39 Colo. 230, 11 L.R.A.. 
N.S., 432, 12 Ann.Cas 732. 

23L U.S —^Missouri Paa R. Co. v. 
Chicago, etc, R. Co., C.C., 25 P. 
317, affirmed 10 S.Ct 65, 132 U.& 
191, 33 L.Ed. 309. 

10 C.J. P 45 note 73. 



§6 


GAItBIEBS 


13 C.J.S. 


not a common carrier as to the property transported on 
such trains; but it may become such. 

A railroad company which furnishes men and 
motive power for the transportation of special 
trams, such as a circus tram, belonging' to the per¬ 
son for whom the service is rendered, is not a com¬ 
mon earner with reference to the property trans¬ 
ported on such train,2t but it has been held other¬ 
wise in a case where cars of the person for whom 
the service was being rendered were injured while 
the train in which they were being hauled was un¬ 
der the control of the conductor as agent of the 
railroad company, and were injured in the opera¬ 
tion of the road.25 The mere fact that the car in 
which the property is being transported belongs to 
the owner of the property may not relieve the rail¬ 
road company from the "ordinary^' liability of a 
carrier.^® So it has been held that a railroad com¬ 
pany, by publishing and filing its tariffs, classifica¬ 
tions, and rules for the transportation of show 
companies, in accordance with the law, held itself 
out as a common carrier of such companies, and 
by giving a show company an option of transporta¬ 
tion at a higher rate, according to the tariffs, etc., 
or at a reduced rate, admitted willingness to trans¬ 
port the show company as a common carricr.^^ 

(7) Street Railway Companies 

A street railway company may become a common car¬ 
rier of goods. 

A street railway company may become a omimon 
carrier of goods by the practice of permitting pas¬ 
sengers or others to put freight in its cars to be 
carried for extra hire.-® 

(8) Miscellaneous 

A company furnishing refrigerator or other specially 
constructed cars to railroads is not a common carrier. 
A connecting carrier transporting goods for hire is a 
common carrier, but not where it transports gratuitously. 

A company which owns and maintains refriger- 

M. U.S—Wilson V. Atlantic Coast 
Line R. Co, C,C,Ga.. 12«i F. 774. 

Ind —Cleveland, etc, II Co. v. Henry, 

83 N.E 710, 170 Ind. 94. 

10 C.J. p 50 note 54. 

9S. N-Y.-—Mallory v. Tioga R. Co., 

39 Barb. 488, affirmed 3 Abb.Bec 
139, 3 Keyes 354, 1 Transcr-A 203, 

36 How.Pr. 202. 

2a Ark—Fordyce v. McFlynn, 19 S. 

W. 961, 56 Ark. 424. 

27. N H.—^Bemardi Greater Shows 
V. Boston & M. R. R., 165 A 124, 86 
N.H. 146 

2a Mass.—^Lovi v. Lynn, etc., R. 

Co.. 11 Allen 300, 87 Am.D. 713. 

29. IT S-—^U. S. ex rel. Chicago, New 
York A Boston Refrigerator Co.. 

44 S.Ct. 558. 265 U.S. 292, 68 L.Ed. 


ator, tank, or box cars which it lets to railroads 
or shippers, but owns no railroad lines and has no 
control over the motive power or the movements 
of the cars so furnished, is not a common carricr.29 

A railroad comiccting carrier which accepts from 
an initial carrier freight to be delivered at a point 
on the connecting earner’s route, and transports it 
over its own tracks from the terminus of the initial 
carrier to the point of destination, is a common 
earner, notwithstanchng its remuneration is received 
from the initial earner alone; but if the services 
of the connecting earner are gratuitous, it is not 
a common earner.®® 

§ 7. Express and Transportation Companies 

An express company receiving goods for transporta¬ 
tion in the usual course of business is a common carrier. 
It IS otherwise where a company is not engaged in, and 
does not hold itself out as, carrying for the public gen¬ 
erally. 

Express business is a "branch of the carrying 
trade, that has, by the necessities of commerce and 
the usages of those engaged in transportation, be¬ 
come known and recognized so as to require the 
court to take notice of the same, as distinct from 
the ordinary transportation of the Large mass of 
freight usually carried on steamboats and rail- 
roads,”®! the term involving the idea of regularity 
as to route or time, or both ®2 An e.Kpress company 
is "a company engaged in the busine.ss of carry¬ 
ing for hire money, goods, and parcels from one 
locality to another.”®® Express companies arc es¬ 
sentially difTcrcnt from railway companies, not 
only in the fact that the latter carry more bulky 
freight, but they collect money, and do other things 
that would be held ultra \ires, if attempted by a 
railroad company.®^ An express company receiving 
property for transixirtation in the ordinary course 
of business, from anyone who chooses to hire its 
services, is a common earner of such property.®® 

Another definitioin 

An express eompany is a Arm or 
eorporation (usually a corporation) 
engaged in the business of transport¬ 
ing parcels, or oth€*r movable prop¬ 
erty, In the capacity of a common 
carrier, and especially undertaking 
the safe carriago and speedy delivery 
of small but valuable packages of 
goods and money.—America Ry. Ex¬ 
press Co. V. Wright, 91 Hi>. 342, 128 
Miss. 693. 23 AL.Il. 127. 

a*. N.CJ.—Alsop V. Southern Express 
Co., 10 S.£S. 297. 104 N.Cl 278. 6 UR 
A 271- 

aSw U.S—Taylor v. Wells Fargo A 
Co., Miss., 249 F. 109, 161 C-CA. 
161, certiorari granted Wells Fargo 
i A Co. V. Taylor. 38 S.CC. 681, 247 


1024, affirming 288 F. 649. 53 App. 
B.O. Ill—Ellis V. Interstate Com¬ 
merce Comma.. Ill., 35 SCt. 646, 
237 U.S. 434. 59 UEd. 1036. 

Iowa—^E, N. Emery & Co v. Ameri¬ 
can Refrigerator Transit Co., 189 
N.W. 824, 194 Iowa 926 
aOi S.C.—^Lesesne v. Atlantic Coast 
Line R Co., 103 aEL 147, 114 S.a 
95. 

31. Cal.—^l^fister v. Central Pac. R 
Co, 11 P. 686. 70 Cal. 169, 182. 59 
Ain.R 404 

32. U.S —Retzer v. Wood, N.Y-, 3 S. 
Ct. 164, 109 U.S. 185. 187, 27 U 
Eld. 900—Pacific Ebepress Co. v. 
Seibert, C C.Mo., 44 F. 310, 319. 

33. Md.—^Dulaney v. United R, etc.. 
CSo.. 65 A 45, 104 Hd. 423, 438. 
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This is so for the reason that the business of an 
express company as usually conducted involves con¬ 
tinuous custody of goods received as bailee from 
the time of their receipt until their final delivery, al¬ 
though the transportation thereof is to be effected 
by means of vehicles belonging to and controlled 
by others, the person furnishing the transporta¬ 
tion being an employee in that respect of the ex¬ 
press company.36 Jn some jurisdictions by consti¬ 
tutional or statutory provision express companies 
are declared to be common carriers,*37 and the 
failure of such companies to comply with the 
provision of the act will not relieve them from 
responsibility.38 The name or style under which 
they assume to carry on their business is immaterial 
when their real business is that of a common car- 
rier.33 They cannot evade their common-law lia¬ 
bilities by calling themselves “express forwarders” 
or by attempting to appear as agents only.'*® Like¬ 
wise, so-called transportation or dispatch companies 
or fast freight lines not owning or controlling any 
means of conveyance which contract for through 
transportation of goods in cars which are taken on 
various lines of road to the destination of the goods 
are common earners and the carriers employed 
by such a company arc its agcnts .^2 

The rule that a carrier may be a common 
carrier of money as well as of goods, supra § 3 b 
( 2 ), perhaps is more frequently applied in the case 
of express companies,^3 ^ being said that it is 
peculiarly the business of express companies to car¬ 
ry money/^ A corporation authonzed by its 


articles of incorporation to forward merdiandise 
and freight of every description between and with¬ 
in certain towns by means of buses, wagons, auto¬ 
mobiles, or other methods of transportation, “and 
to carry on generally the business of - - . carriers 
of personal pfoperty of every description,” is a com¬ 
mon carrier.'*^ A transportation company engaged 
m transporting moving picture films for theaters 
and exchanges under special contracts, exclusive¬ 
ly operating over fixed routes, but not advertising 
or soliciting business, nor holding itself out as ready 
to transport for the public indiscriminately, is not a 
common carrier;^® nor is an express company a 
common carrier if it merely acts as agent for the 
shipper in arranging for the transportation and stor¬ 
age of goods, without having possession, or trans¬ 
porting them as a common carrier.^7 

§ 8. Draymen, Carters, Truckmen, Etc. 

Persons engaged in the business of draymen, truck¬ 
men, etc., for the transportation of goods for hire to any¬ 
one desiring their services, are common carriers; but 
they are not common carriers if they do not hold them¬ 
selves out as such, and carry only under private contract 
with one or more persons. 

Persons who engage in the business of draymen, 
carters, truckmen, wagoners, or public moving van 
companies for the transportation of goods and mer¬ 
chandise, and who hold tliemsclves out as willing 
to serve all who apply and pay their charges, are 
common carriers in respect to the carriage of such 
goods and merchandise as they make a business of 
carr 3 ang ,^8 and it is immaterial what mode of 


U.S. 515. 62 L..Bd. 1244, and re¬ 
versed on other pounds 41 S.Ct. 
93. 254 US. 175. 65 Li.£k[ 205 
Mo.—^Whitmore v. Ameruan Ky. Kx- 
press Co., App, 269 S.W. 654—Til- 
les V. American Sxpress Co, App.. 
186 SW. 1102. 

N.Y.—Wolf Thread Co. v. Kosen- 
busch, 180 N.Y.S. 94. 

10 C.J. P 48 note 26. 

36L Ill.—See Ford v. American Ex¬ 
press Co.. 203 lll-App. 275. 

Mo—^Whitmore v. American Ry. Ex¬ 
press Co, App., 269 S,W. 654. 

This statement In Corpiu Jnzls is 
cited in Whitmore v. American Ry. 
Express Co., Mo.App., 269 SW. 654, 
656, in determining: whether a certain 
person was an independent contrac¬ 
tor or an ag:ent of the express com¬ 
pany. 

afiT- Miss.—American Ry. Express 
Co V. Wrigrht, 91 So. 342. 128 Miss. 
593. 23 A.L.R. 127. 

Mo—Whitmore v. American Ry. Ex¬ 
press Co., App., 269 S.W. 654. 

10 aJ p 48 note 28. 

38L Ind.—^U. S. Express Co. v. Rush. 
24 Ind. 403. 


39. IT S —Kentucky Bank v, Adams 
Express Co, Ky., 93 US. 174. 23 
L.Ed 872. 

40. Mo—John Ucere Plow Co v 
American Express Co., App., 203 S 
W. 488. 

10 C J. p 49 note 31. 

41. Tenn.—^Block v Merchants’ Des¬ 
patch Transportation Co, 6 S.W. 
881, 86 Tenn. 392. 6 Am.S.R. 847. 

10 CJ. p 49 note 32. 

42. Tenn.—^Block v. Merchants’ D(ss- 
patch Transp. Co., supra. 

43. U.S.—Platt V. Le Cocq, C C S D., 
150 F. 391, 395, reversed on other 
gn-ounds 158 F. 723. 85 C.C.A 621. 
15 LiR.A.,NS, 568. 

44u N.C.—Alsop V. Southern Express 
Co., 10 S.E 297. 104 N.a 278, 6 
L.R.A. 271. 

10 C.J. p 42 note 52. 

45h Ohio.—^Interstate Motor Freigrht 
Corporation v. Beecher. 174 N.E 27, 
28, 37 Ohio App. 23. 

“The word ’greneraUsr' . . . im¬ 

ports something more than eng;agingr 

in the private carriagre of gpoods.”— 
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Interstate Motor Freigrht Corporation 
V. Beecher, supra. 

4e. U S.—^Film Transport Co, v. 
Michigran Public Utilities Commis¬ 
sion, DC.Mich, 17 F.2d 867. 

4!7- Mo—^Tilles v. Am^'.'ican Express 
Co., App.. 186 S.W. 1102. 

4®. Ark.—City Fuel Co. v. Torrey- 
son, 224 SW. 727. 145 Ark. 399 
Ill-—City of Chicagro v, Mayer, 124 N". 
E. 842, 290 Ill 142—llinchliffe v. 
Wenig: Toamingr Co.. 113 NB 707. 
274 111. 417, aifilrming: 194 Ill App. 
627 

Ky.—^Farley v. Lavary, 54 SW 840, 
21 Ky.L 1252, 47 I^-RA. 383. 

N y.—^W N Stevenson & Co v. Hart¬ 
man. 132 NE. 121, 231 N.Y. 378, 18 
A.D.R. 1314, reversing: on another 
gnround 181 N.Y S 466, 191 App.Div. 
406—^Heuman v. M. BC Powers Co.. 
162 N.Y.S. 590, 176 App.Dlv. 627. 

10 C.J. p 49 note 34. 

Buie stated la Coxpus JTiuls, as 
embodied in this and the two follow¬ 
ing: text statements, has been ap¬ 
proved in Zajic V. Johnson, Neb.. 253 
NW. 77. 78; and Corpus Juris has 
been cited in support of this rule in 
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transportation is employed,^^ or that there is no reg“- 
ular tariff of charges.®® A person who uses his 
trucks partly in the prosecution of his own busi¬ 
ness, and partly in hauling goods for the public 
for hire, is a common carrier to the extent that 
the trucks are used for the latter purpose.®^ So, a 
person hauling freight by truck, at regular rates, 
for over ninety per cent of the shippers in his 
territory, is a common carrier, although all of such 
shippers were members of an association organized 
by him.®2 If a truckman transporting goods from 
a wharf of the initial carrier to a freight station 
of the delivering carrier is the agent of either the 
initial or the delivering earner, the truckman may 
be considered a participant in the transportation 
of goods for his pnncipal as the common carrier.®^ 

On the other hand, draymen, truckmen, and 
other persons of the character under discussion, 
who transport goods under private or special con¬ 
tract with one or more persons, and do not hold 
themselves out as willing to serve the public in¬ 
discriminately, are not common carriers ;®^ and the 


fact that a person or company transporting goods 
under such circumstances was authorized to do a 
general trucking business for the public, is imma¬ 
terial,®® the test being, as stated in § 3 b (1) supra, 
not what the carrier was empowered to do, but 
what It was actually engaged in doing. So, it has 
been held that a local stage line hauling express 
matter to railroad stations, is not a common ear¬ 
ner.®® 

§ 9. Transfer Companies 

Companies engaged in the business of transferring 
freight to or from railroad or steamship depots are com¬ 
mon carriers if they hold themselves out as ready to car¬ 
ry for hire the goods of all who may apply. 

Transfer companies engaged in the business of 
transfernng freight to or from railroad or steam¬ 
ship depots, or between different parts of towns or 
cities, arc not inherently common carriers ;®^ wheth¬ 
er they arc or arc not depends on the manner in 
which they conduct their business, that is, whether 
they hold themselves out as common carriers, and 
the character of their operations.®® If such com- 


Duplex Pnntinff Press Co v. Deerinpr, 
NY, 252 F. 722. 745, 161 CCA. 562, 
and W N- Stevenson & Co. v. Hart¬ 
man, 181 NYS 465. 191 App Oiv 
406, althouffh the judg-ment m the 
latter case was reversed in 132 NIC 
121, 231 N.Y. 37S, so far as concerned 
the application of the rule to the 
particular facta. 

Trac^Tnan carrying* under contract 
with, government 

Truckman, transporting special 
general order merchandise from 
docks to bonded warehouse designat¬ 
ed by importer, under contract with 
United States government for exclu¬ 
sive carrying of such merchandise at 
fixed charges for which importer ul¬ 
timately reimbursed government was 
“common carrier,*' liable as insurer. 
—^Textile Alliance v. I*. 11. Keahon. 
Inc., 211 N.YS. 205, 125 Misc 400, 
affirmed 215 N.Y.S. 931, 216 App.Div. 
797. 

49- Ark.—^Arkadelphia Milling Co. v. 
Smoker Mcrchandiso Co., 139 SW 
680, 100 Ark. 37. 

10 C J. p 49 note 35. 

50. N.Y —^Ja< kson Architectural Iron 
Works V. Hurlbut, 52 N.Ifl. 665, 158 
NY. 34. 70 Ajtn.SR. 432 

51. Ark.—City Fuel Co v. Torrey- 
son. 224 SW 727. 145 Ark. 399. 

Ohio.—Craig v. Public Utilities Com¬ 
mission of Ohio, 154 N.EL 795. 115 
Ohio St. 512. 

Tuel company which let its trucks 
with drivers to carry goods, which 
was part of its regular business, was 
a common carrier.—City Fuel Co. v. 
Torreyson. 224 S.W- 727, 146 Ark 
399. 


52. Colo —^Havis V. People, 247 P 
SOI. 79 Colo 642. 

This is so for two reasons: First, 
that the proportion of the public 
served is so large as to be the pub¬ 
lic; second, that the limitation is a 
m€‘re device to hoodwink the law. 
—Davis V- I'eoplc. 247 P. 801, 79 Colo 
642. 

53- Mass.—Goodman v. New York, 
N. 1£ & H. R. Co. 3 NK 2d 777. 

54y Conn.—Ace-High Dresses v, J. 
C. Trucking Co, 191 A. 536, 122 
Conn. 578. 

Mich.—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Cochran, 247 N 
W 755, 262 Mich. 605. 

10 CJ. p 49 notes 39, 40, p 50 note 
41. 

Persons held not common carxlers 

(1) Truck owners not holding 
themselves out as willing to serve 
the public generally, but hauling 
produce of their own and othc^r farms 
under private contraits, including 
one with a producers* association 
which was not shown to bo a com¬ 
mon carrier, and expressly stipulated 
in the contract that no goods should 
be hauled except as dir«‘cied by it, 
are not common carriers.—^I*ublic 
Utilities Commission of Ohio v. Hol- 
dren, 171 N K 255. 34 Ohio App. 416. 

(2) Truck owner, transporting but¬ 
ter and eggs for crc‘amery company 
under special contract, providing for 
carrying of insurance by such com¬ 
pany at such owners* cost, was held 
not “common carrier,** but “private 
carrier*’ or ‘*bailee** when cargo was 
taken by robbers, although loss un¬ 
der insurance poli^'v was fully paid 
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to consignor.—^Heatrice Creamery Co. 
V, Fisher, 10 N.R2d 220, 291 111 App. 
495. 

(3) An owner of motor trucks en¬ 
gaged in hauling housc^hold goods 
and personal c Ifc cts for hire, under 
private contracts, such true ks not 
traveling on regular routes nor be¬ 
tween establishc^d tcTinmi, is not a 
common carrn‘r.—Klc>in v. Iluker, 296 
P. 631, 112 Cal App. 157. 

(4) Truck driver engaged In the 
transfc*r l>usim*ss in a certain place 
und€‘r lict*nsc^ but not liccsisc^d to t*n- 
gago in such business m another < ity 
and not pursuing the busiiic ss of 
c'arrying goods ov«t a route* from 
.such other city to a third city, and 
ni‘ver having he Id himsc If out as un¬ 
dertaking to carry goods for the pub¬ 
lic generally licdw«>en them, did not, 
in undertaking to transport goods 
between su<*h i>lac*es in a particular 
instance, assume the liability of a 
common <*arrier.—Ney v, llaun, 109 
S.K. 438, 1.11 Va 537, IS A.D.11. 1310. 

55- Conn.—Ace-High Dresses V. J. 
C. Trucking Co., 191 A. 636, 122 
Conn. 578. 

5a N.Y.—Walker v. Taylor, 174 N. 
Y.S. 620, 186 App.I>iv. 541. 

57- l*a.—City Transfer Co. v. l*ul»- 
lic Service Commission, 93 I*a.S>u- 
per. 210. 

Keference is made to Cozpus jnxls 

on this point m M Dowis & Sons v. 
Illinois Cent. It. Co., Tenn., 259 S.W. 
903, 904. 

58L Pa.—City Transfer Co. v. Public 
Service Commission, 93 X*a.Super. 
210 . 
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panics hold themselves out as willing' to transport 
goods for all who apply and are ready to pay the 
charges demanded, they are common carriers with 
reference to such business,59 

§ 10. Forwarding Agents 

A mere forwarding agent is not a common carrier 
unless he so conducts his business as to lead the public 
to believe he Is such. 

A forwarder or forwarding agent who, as agent 
for the shipper, merely contracts for the transpor¬ 
tation of goods by earners, and who has no inter¬ 
est in the freight but receives compensation from 
the shipper as his agent, is not a common carrier,®® 
and is liable only for want of ordinary care.®i He 
is not an insurer of the safety of the goods during 
transportation, or before, as is a common carrier, 
discussed hereafter in § 71, but is liable only for his 
own negligence or that of his agents ®2 However, 
where persons calling themselves forwarders are 
so conducting their business as to lead the public 
to believe that they are carriers, and are employed 
as carriers to ship goods without any knowledge 
of their true character, they are liable as common 
earners.®^ Thus, an alleged forwarding agent who 
receives goods for transit, issues bills of lading, 
makes contracts in his own name with a railroad 
company for carriage, is, as to a person with whom 
he contracts for the delivery of goods, a common 
carrier and liable as such.®^ He is also a common 
carrier where he hauls the goods in his own vehicles 
to a railroad, and the goods are to be delivered 
to his agents at the place of destination, to be deliv¬ 
ered by them finally to the consignee,®® or where he 
undertakes to transport merchandise and delivers it 

G9. IlL—Neuman v Chicairo & N. 

W. Ry. Co.. 216 IllApp 387. 

Va—Carlton v. Boudar. 88 S.B. 174, 

118 Va. 521, 4 A.L.R. 1480. 

10 C J. p 40 note 43. 

GO. U S.—^In re Bmeraon, Marlow & 

Co.. Ill, 199 F. 99, 117 C C.A. 639— 

In re Emerson, 199 F 95. 117 C.C. 

A 635 

Cal.—^lleath v. Judson Freiicht Por- 
wardinir Co.. 190 P. 839, 47 Cal.App 
426. 

Minn—Northwest Tablet Co. v. Uni¬ 
versal Carloadm^r & UistributinGT 
Co.. 250 N.W. 456, 189 Mmn. 582. 

10 C J. p 50 note 45. 

Statemant of tills mle la. Corpus 
jruzls IS quoted with approval in 
Highway Freight Porwardingr Co. v. 

Public Service Commission. Pa., 164 
A. 835. 836. 

"Carrier*’ distinguished 

“His Ca forwarder's} compensation 
IS limited to his care and trouble, and 
the charges paid by him. in receiv¬ 
ing. keeping and duly forwarding; 


to a carrier, paying the freight and providing for 
reimbursement by draft attached to the bill of lad- 
mg.®® So, where a forwarder undertakes to trans¬ 
port property from one city to another, for through 
rates less than the published rates for broken lots, 
which he is enabled to do by accumulating property 
for the given destination until a car can be filled, 
and a carload is billed to his distributing agent at 
the point of destination, the forwarding agent, while 
holding the property for accumulation, assumes the 
liability of a common earner.®^ 

Where a carrier undertakes to transport goods 
to their destination, deliver them to a purchaser, 
and return the purchase money received to the con¬ 
signor, it is a carrier as to the transportation of the 
goods and an agent as to the sale, and a carrier 
again as to the money while transporting it to such 
consignor; and for loss of the money it is, there¬ 
fore, liable, not only in case of negligence, but also 
under the same conditions that would charge lia¬ 
bility on a carrier,®® but with reference to custody 
of goods at destination, it may be bailee only.®® 

The status of an initial carrier as a forwarder 
is treated infra § 414. 

§ 11. Companies Operating Pipe Lines 

Pipe line companies, operating such lines as a public 
business for hire, are common carriers; but where they 
transport oil under private contract for particular per¬ 
sons, they are not common carriers. 

An oil company which owns and operates a pipe 
line as a public business, holding itself out as ready 
to transport oil for all persons who may offer it for 
transportation for hire, is a common earner,^® and 

G4s. Pa—^Highway Freight Forward¬ 
ing Co v. Public Sc'rvice Commis¬ 
sion, 164 A 835. 

10 C.J p 50 note 47. 

Statement of tbls rule In Corpus 
Jtiris is quoted with approval in 
Highway Freight Forwarding Co. v. 
Publir Service Commission, Pa , 3 64 
A. 835, 836 

65w I’a—^l^lakision v Uavies, 42 Pa- 
Super. 390 * 

6G. Ill—^Judfson Freight Forwarding 
Co. V. Delaware, etc, R. Co. 163 
IllApp 22 

67. Cal.—Heath v. Judson Freight 
Forwarding Co, 190 l\ 839, 47 Cal 
App 426. 

GB. N.Y—Kemp v. Coughlry, 11 
Johns 107 

Pa—Harrington v. MeShane. 2 Watts 
443. 27 Am.r> 321. 

66- Tex-^Williams v. O'Damels, 35 
Tex. 542 

10 C.J. p 50 note 51. 

TO. US.—^Producers’ Transp. Co. v. 
Railroad ComTnH^ion of State of 


and. when he has placed the goods 
m the course of transit by the proper 
conveyance, his duty is at an end 
His occupation is further distin¬ 
guished from that of the carrier by 
the circumstance that he has no in¬ 
terest in, and receives no part of, the 
compensation that is paid for the 
carriage and due delivery of the 
goods “ 

N.Y.—^Place v. Union Express Co., 2 
Hilt. 19, 26. 

Pa—^Detweiler v. Adams Express 
Co. 25 Pap.]3ist 503, 505. 

61- Ill.—^Ingram v American For¬ 
warding Co., 362 IlLApp 476 
Mo—^Holtzclaw v. Duff, 27 Mo. 392. 
N.Y —Stannard v. Prince, 64 N Y. 
300. 

10 C.J p 50 note 45. 

63. Pa—^Detweiler v Adajns Ex¬ 
press Co, 25 Pa Dist. 503. 

10 C.J. p 50 note 46. 

GSL N.Y.—SlutK’cln v. Gerhard & 
Hey, 191 N.Y.S. 104, 199 App.Div. 
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is sometimes declared to be such by express statu¬ 
tory provisions but a company constructed solely 
to transport oil for particular persons imder strict¬ 
ly private contracts is not a common carrier, and 
the state cannot by mere legislative fiat or any reg¬ 
ulating order of a commission, convert such pri¬ 
vate line into a public utility or make its owner a 
common carner.^^ 

An oil company operating a pipe line for the sole 
purpose of drawmg oil from its own wells to its 
own refinery is not a common carrier within the 
statute extending the operation of the Interstate 
Commerce Act to any persons or corporations en¬ 
gaged in the transportation of oil or gas by pipe 
lines and declaring that they shall be considered 
common carriers within the meaning of the act; 
but, on the other hand, oil companies controlling in¬ 
terstate pipe lines are common carriers within the 
act where the oil offered for shipment in interstate 
transportation is accepted only on the condition 
that the party offering the oil shall sell it to them, 
or through them, on terms more or less dictated by 
themselves.^^ Whether the business conducted by 
a pipe line company is that of a common carrier is 
a question of facL*^^ 

§ 12. Other Common Carriers 

Whether or not certain other persons or corporations 
are common carriers has been considered. 

The essentials of common earners, as laid down 
in § 3 b supra, determine whether or not persons 


or corporations engaging in particular kinds of 
business are common earners, as, for example, a 
contractor engaged to cut and transport timber,^® ^ 
distributor,^® an ice dealer,and a person letting 
automobiles for hire.^® Whether or not certain 
other persons or corporations engaged in particu¬ 
lar kinds of business, not discussed in this section 
or in ^ 6-11 supra, are common carriers, is treated 
in the various titles relating to such callings. The 
question in reference to bridge companies is dis¬ 
cussed in C J.S. title Bridges § 69, also 9 C.J- p 475 
note 63; the question as to boom companies is treat¬ 
ed in C J.S. title Logs and Logging § 49, also 38 C. 
J. p 207 note 45; as to ferrymen, in C.J.S. title Fer¬ 
ries § 26, also 25 C.J. p 1075 notes 2, 5; as to ir¬ 
rigation companies, in C.J.S- title Waters § 347, 
also 10 C.J. p 51 note 61, 67 C.J. p 1375 note 39 [a] ; 
as to owners of vessels generally, in CJ.S. title 
. Shipping § 101, also 58 C.J. p 340 notes 90-7; as to 
owners of vessels let on charter, in CJ.S. title 
Shipping § 34, also 58 C.J. p 154 notes 8, 9, 11; 
as to telegraph and telephone companies generally, 
in CJ.S. title Telegraphs and Telephones § 7, 62 
CJ. p 17 note 87, p 18 note 1; as to telegraph com¬ 
panies transmitting money, in CJ.S. title Telegraphs 
and Telephones § 248, also 62 C.J. p 272 note 87; 
as to telegraph companies operating district tele¬ 
graph and messenger service, in CJ.S, title Tele¬ 
graphs and Telephones § 277, also 62 CJ. p 298 
notes 68-71; as to tugboats, in CJ.S. title Towage 
§ 13, also 63 CJ. p 19 note 19, p 20 note 22; as to 
warehousemen, in CJ.S. title Warehousemen and 


California, 40 SCt. 131, 251 TI.S. 
228, 64 Xi.Sd 239, affirming- 169 P. 
59, 176 Cal. 499—^Producers Pipe 
Line Co. ▼. Martin, D.CKy., 22 F. 
Supp. 44 

Ky—^Mall V Cumberland Kpe Line 
Co. 237 SW. 405. 193 Ky. 728. 

Okl —^In re Champlin Refining Co., 
264 P. 160, 129 Okl. 166 

71. Colo—Colorado, etc, R. Co. v. 
State R. Comxnn., 129 P. 506, 54 
Colo. 64. 

Pa —Commonwealth. v. Southern 
Pipe Line Co, 1 Pa.Dist. & Co.R. 
616 

Tex.—Gulf Sulphur Co. v. Ryman, 
CivApp., 221 S.W. 310. 

72. U S-—^Producers' Transp Co. v. 
Railroad Commission of State of 
California, 40 SCt. 131, 251 ITS 
228, 64 L.Bd. 239, affirmmg 169 F. 
59, 176 CaJ. 499. 

CaL—Associated Pipe Line Co v. 
Railroad Commission of Califomia, 
169 P. 62, 176 Cal. 518, L R.A.1918C 
849. 

7a. U.S.—U S. V. Ohio Oil Co., Com. 
Ct, 34 set. 956. 234 U.S. 548, 58 
Ij.£2d. 1459. reversing 204 F. 798. < 


Evldeiit pazpose of the statute 

"was to bring within its scope pipe 
lines that although not technically 
common carriers yet were carrying 
all oil offered. If only the offerers 
would sell at their price."—S. v. 
Ohio OU Co, Com CL, 34 S.Ct. 956, 
234 U.S. 548, 560. 58 L.Fd 1459. 

7L CaL—Associated Pipe Line Co. 
Y. Railroad Commission of Califor¬ 
nia, 169 P. 62. 176 Cal. 618, L.R.A 
1918C 849—^Producers' Transp. Co. 
V. Railroad Commission of Califox^ 
nia, 169 P. 59, 176 Cal. 499, affirmed 
40 S.Ct. 131, 251 U.S. 228, 64 L.Ed. 
239. 

TSh Contractor to out and transport 
timher 

A person contracting under a spe¬ 
cial contract to cut timber and trans¬ 
port it to a designated place is not 
a common carrier.—^Pike v. Nash, 3 
Abb-Dec, N.Y., 610, 1 Keyes 335. 

7a. Blstxllmtor who received furni¬ 
ture purchased in Michigan by fur¬ 
niture dealer and collected there bjr 
forwarding company and shipped by 
rail to distributor as consignee was 
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not "common carrier." as regards lia¬ 
bility of distributor for loss of fur¬ 
niture by fire in distributor's ware¬ 
house, where his contract with dealer 
required him only to receive and 
store furniture and notify dealer of 
its arrival.—^Palne Furniture Co. v. 
Acme 'Transfer A Storage Co., 195 N. 
F. 302, 290 Mass. 195. 

77. los dsalszs 

A person engaged in the business 
of buying and selling ice using his 
truck exclusively in such businf^ss, 
does not become a common carrier 
because he takes a special Job of 
moving another's household goods.— 
Hardin v. Grant, Tex.CivApp., 54 S. 
W2d 189. 

72. l^ettUig antomolilles for hire 

One who is in the business of let¬ 
ting automobiles for hire. Is not 
necessarily a common carrier; the 
determination of the question de¬ 
pending on whether or not he is 
bound to carry for all who derive 
I such service on tender of proper 
compensation.—^Haddad v. Griffin, 142 
NJBl 74. 247 Mass. 349. 
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Safe Depositaries § 2, also 67 CJ. p 445 notes 60- 
64; as to wharfingers, in CJ.S. title Wharves § 1, 
also 10 C J. p 51 note 59. 

Carriers of mail see C.J.S. title Post Office § 31, 
also 49 C.J. p 1182 note 43-p 1186 note* 19. 

Operator of "inclines'^ One who operates an 
incline for hire and undertakes to carry the cargoes 
of all vessels plying a nver up the incline to the 
cars of a railroad company is a common catrier.^^ 

Stagecoach lines. A stagecoach hne is not ordi¬ 
narily a common carrier of goods, but an establish¬ 
ed practice of cari^ng for passengers packages 
which are not baggage will subject it to liability 
as a common carrier with respect to such pack¬ 
ages.*® The practice of conveying for hire in a 
stagecoach parcels not belonging to passengers con¬ 
stitutes the proprietors of the coach common car¬ 
riers.*^ They may make themselves such either by 
special contract in a particular case or by their gen¬ 
eral course of business.** 

§ 13. Applicability of Law of Bailments 

A private carrier, as a bailee for hire, is within the 
law of bailments as to its liabilities. 

A private earner with or without reward is 
merely a bailee and his liability is determined by the 
rules governing the responsibilities of bailees,** 
and the law as to common carriers of goods is said 
to be a branch of the law relating to the subject 
of bailments,*^ that is, the earner of goods is a 
bailee, and, aside from any considerations of public 
policy which affect the liability of a earner con¬ 
ducting a public employment, its duties and liabili¬ 
ties arc in general those of an ordinary bailee;** 
but these considerations of public policy** have led 
to the recognition by the courts, from an early 


period in the history of the common law, of rules, 
stated infra § 27 et seq, 40 et seq, 71 et seq, 147 et 
seq, respecting the duty of the common carrier as 
to serving the public, and as to liability for goods 
mtrusted to its care which do not apply to pnvate 
carriers of goods or to other bailees.**^ It has been 
said that, while a common carrier may become a 
bailee for hire when, as a matter of accommodation 
or special engagement, it undertakes to carry some- 
thmg which it is not its business to carry, yet when 
a earner has a regularly established business for 
carrying all or certain articles, and especially if the 
carrier be a corporation created for the purpose of 
the carrying trade, its character as a common ear¬ 
ner cannot be divested by entering into a special 
contract.** So, it has been held that an express 
company, made by the constitution a common car- 
'ncr in its line of business, is in no sense a bailee 
for hire in respect to such business.** 

§ 14. Incorporation, Franchises, and Powers 

state legislature ordinarily has power to provide for 
incorporation of carriers; and such carriers may make 
special contracts not prohibited by law. 

State legislatures, except in so far as they may 
be restrained by constitutional provisions, have pow¬ 
er to provide for the organization of corporations 
to furnish local transportation,*® and the construc¬ 
tion of statutes passed pursuant to such power is 
governed by the general rulcs.®^ A common carrier 
may make special contracts outside its duties to 
the public, and may make some special contracts 
relative to such duties, if they are not jirohibitcd by 
statute or public policy, and under such contracts 
the carrier is not held to the strict liability of a 
common carrier.®* As stated by other authorities, 
where a service or act is not clearly within the legal 


T9. Ark.—Joest v. Clarendon Sc 
Rosedalo Packet Co.. 183 S W. 769, 
122 Ark. 353. 

80. Ohio—^Jones v. Vorheea, 10 Ohio 
145. 

Fa.—^Beckman v. Shouse, 5 Hawlc 
179, 28 AmD. 653 

10 C J P 48 note 23 

81. Mass—^Dwigrht v. Brewster, 18 
Mass. 50, 11 AmD. 133. 

8Sb Mls«t.—^Powell V. Mills, 30 Miss. 
231, 64 Am D. 158. 

83. Tex.—llardm v. Grant, Civ.App, 
54 SW.2d 189 

10 C.J. p 37 note 9, p 38 note 19. 

84. Cal—Klein v. Baker, 296 P. 631, 
112 Cal.App. 167. 

85w Tex.—^Hardin v Grant. Civ.App, 
54 SW.2d 1S9. 

Wis.—^Treleven v. Northern Pac. It 
Co.. 62 N.W. 536. 89 Wis. 598. 


sa TT.S.—Munn v Illinois, 94 U.S 
113, 24 L.Kd. 77. 

87. This statement in Corpus Jturls 
has been quoted in Smallwood v. 
Jeter, Idaho, 244 P. 149, 154. 

88. IT.S.—New York Central B. Co. 
V. Lockwood, N.Y.. 17 Wall. 367. 
376, 21 Ii.Bd. 627. 

89. Miss —^American Ry. Kxpress 
Co V Wriffht, 91 So 342, 128 Miss. 
693, 23 A.LR 127. 

90l Ill—^People V. City of Chlcagro. 

182 N.JD. 419, 349 111. 304. 

Statute held not unconstitutional 
Statute empoweriuiT municipalities 
to grant terminable permits to oper¬ 
ate local transportation systems is 
not unconstitutional—^People v. City 
of Chicago. 182 N.K. 419, 349 Ill. 304. 
91. Ill.—People V. City of Chicago, 
supra. 


Statute construed 

(1) There being nothing to indi¬ 
cate legislative intention to contrary, 
'*city,” within statute authorizing oi^ 
ganization of corporations to furnish 
local transportation, should be con¬ 
strued as including villages and in¬ 
corporated towns—I^eople v. City of 
Chicago, 182 NK. 419, 349 IlL 304 

(2) Words "terminable permits” In 
such statute have no fixed meaning, 
and do not necessarily refer to per¬ 
mits terminable only for misuser.— 
People V, City of Chicago, supra. 

(3) The legislature properly de¬ 
fined the meaning which it gave to 
the words of the statute—^People v. 
City of Chicago, supra. 

93. S.C.—^Reaves v. Western Union 
' Telegraph Ca, 96 S.B. 295, 110 S. 

a 238. 


43 



CABR1EE3 


13 C.J.S. 


§ 14 

duties of a common carrier, so that such carrier 
has the right to refuse to perform the same, it may 
contract for the performance thereof, if not ultra 
vires, in a different capacity from that which rests 
on it as a common earner but it is not the 
proper business of a common carrier to foster par¬ 
ticular enterpnses or to build up new industries,®^ 
and hence, a common carrier exceeds its legitimate 
powers when it engages in the promotion of town 
building, although it would result in increased trans¬ 


portation and consequent prosperity for the car- 
rier.®5 

Storage incidental to transportation. Where a 
carrier does not hold itself out to the public gen¬ 
erally as a warehouseman, the storage of freight at 
terminal points, as incidental to the earner’s busi¬ 
ness of transporting freight, and free of charge 
for a specified time, subject to stipulated charges 
thereafter tmtil the freight is removed, is not ultra 
vires.®® 


B. EEGULATION AND CONTROL OF CARRIERS 


§ 15. In General ^ 

The business of a common carrier is subject to gov¬ 
ernmental regulation and control. 

The business of a common earner with reference 
to the performance of its public duties is subject 
to governmental regulation and control,®^ within the 
limits of the constitution.®® For the purposes of 
public regulation, there is a fundamental distinc¬ 
tion between the acts of a common earner in the 
performance of its public duties as such, and those 
done in the exerase of its purely private nght to 
manage and control its own property in matters 
not embraced within its public duties.®® So long 
as the service furnished by a common carrier in 
the discharge of its public duties is adequate, the 


public is not concerned with the selection of the par¬ 
ticular agency through which such service is sup- 
phed.^ 

Judicial control. A common carrier of goods is 
also subject to judicial control to prevent the abuse 
of Its powers and privileges.® 

§ 16. By State 

state has power to make reasonable regulations of 
the business of carriers, subject to constitutional restric¬ 
tions. 

A state has power to regulate and control common 
carriers in the operation and management of their 
business as carriers within the state,® except in so 
far as it is restneted by contract obligation imposed 


93. Ala.—Sbe pajTte Alabajna Great 
SoutUem R Co, 90 So. 502, 206 
Ala 400, 19 A.LiR. 978, reversing 
Alabama Great Southern IL Co v. 
Wood, 90 So. 503, 18 Ala.App 147. 

94. TJ S —^Umon Pac Ry. Co. v. 
Goodndge, Colo, 13 SCt 970, 149 
U S 680, 37 L Sd 986 

95- Mo—Foster Lumber Co v. At¬ 
chison, T. & S F Ry. Co, 194 S. 
W. 281, 270 Mo. 629, LRA.1918A 
768. 

96. Mmn.—State v. Minneapolis, etc., 
R. Co, 131 NW. 1075, 115 Minn 
116. 

97- Ark.—Jones v, Fergruson, 27 S, 
W2d 96. 181 Ark. 522. 

Colo —Greeley Transp. Co. V. Peo¬ 
ple. 245 P 720. 79 Colo 307. 

Fla—State ex rel Postal Telegrraph 
Cable Co v. Wells. 118 So 731, 96 
Fla. 591, 60 A.L.R. 1072—State v. 
Jacksonville Terminal Co., 106 So. 
576, 90 Fla. 721. 

Mich—Grand Rapids & I. Ry. Co. v. 
Cobbs & Mitchell, 168 N.W. 961, 
203 Mich. 133. 

N.C.—Williams v. Kingston Mfg Co, 
95 S.F. 366, 175 N.C 226 
Va.—Atlantic Coast Line R Co. v. 
Commonwealth, 118 S.EL 257, 136 
Va. 134. 

"A Gonunoii caxxier by zailzoad. 
operating under charter, is affected 
with a public use^ and is to a certain 


extent under the control of govern¬ 
mental authorities ”—W illiams v 
Kingston Mfg. Co., 95 S.EL 366, 175 
N.C, 226. 

96. Mich.—Grand Rapids A I. Ry. 
Co. V. Cobbs & Mitchell, 168 NW. 
961. 203 Mich 133 

Va.—^Atlantic Coast Line R. Co. v. 
Commonwealth, 118 S-JB 257, 136 
Va. 134. 

Every role or regulatioiL must be 
read in connection, with the consti¬ 
tution, which declares that **the pro¬ 
visions of this article shall always 
be so restricted m their application 
as not to conflict with any of the 
provisions of the constitution of the 
United States, and as if the neces¬ 
sary limitations on their inten>reta- 
tion has been herein expressed m 
each case ”—^Atlantic Coast Line R. 
Co. v. Commonwealth, 118 S.K. 257, 
136 Va. 134. 

99- Fla—Slate ex rel. Postal Tele¬ 
graph Cable Co. v Wells, 118 So. 
731, 96 Fla. 591, 60 A.L R. 1072— 
State v Ja< ksonvllle Terminal 
Co, 106 So. 576, 90 Fla, 721. 
Common carrier has no pubUo duty 
to use its property so that others 
having no business with it as car¬ 
rier may profit,—State ex reL Postal 
Telegraph Cable Co. v. Wells, 118 So. 
731, 96 Fla. 591, 60 A.L R. 1072. 

1. Fla.—State ex reL Postal Tele¬ 
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graph Cable Co. v. Wells, 118 So. 
731, 96 Fla. 591, 60 A l^.U. 1072. 

2. Ohio.—Scofield v. Lake Shore, 
etc, R. Co., 3 N.K 907. 43 Ohio St 
571, 64 Am H. 846—Johnson CotU 
Mm. Co. V. Hot king Valley R, Co., 
14 Ohio S & C.I\ 209, 213. 

3L TJ.S—xVtlas I*ipe Line Co. v 
Sterling, l>.(\Tex., 4 F.Siipp 441. 
Ariz.—Corporation ('’ommission of 
Arizona v I»eoplf%'H Fr«*ight Line, 
16 J^2d 420, 41 Ariz 158. 

Fla—State v Jacksonville Terminal 
Co.. 106 So. 576, 90 Fla. 721. 

Ky—Reo Bus Lines Co. v. Southern 
Bus Line Co., 272 S.\V. 18, 209 Ky, 
40. 

Mont—Stoner v, Underseth, 277 l\ 
437, 85 Mont 11. 

R.1 —^l'ubli<* Utilities Commission v. 
Rhode Island Co., 110 A. 654, 43 R. 
I. 135. 

Tox,—^Missouri, K. & T. Ry. Co. of 
Texas v. Kmpire Fxpress Co., Com. 
App., 221 S.\V. 590, reversing. Civ. 
App, 173 SW. 222. 

Wash—State v I^ublic Service Com¬ 
mission of Washington, 162 P. 523, 
94 Wash. 274. 

10 C.J. p 52 note 80, p 53 note 81. 

"It is agreed by all anthorltles in 
modeocn. that common carriers 

are subject to reasonable regulation 
by the state, and that such regula¬ 
tion should be exorcised so as to pro- 
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by the charter or the statute under which the car¬ 
rier IS incorporated.^ Any contract, usage, or prac¬ 
tice observed by a common carrier, that has im¬ 
mediate relation to the duties of the carrier to its 
patrons, although it may be binding as between 
the parties, is subject to lawful governmental rules 
and regulations,^ and a carrier cannot, by making 
contracts for future transportation, present or post¬ 
pone assertion by state of the power to regulate it.® 
This power as respects intra-state traffic is in no 
way affected by the provisions of the Interstate 
Commerce Act.^ The extent of the control and 
regpilation is for the legislature to determine, subject 
to constitutional restrictions® and the requirement 
that regulations imposed shall be reasonable,® since 
the legislature cannot under the guise of regpila- 
tion interfere with the proper conduct of the busi¬ 
ness of the carrier in matters which do not fairly 
belong to the domain of reasonable regulation.-® 
The constitutional provision conferring the power 
of regulation, and the statutes enacted thereunder, 
contemplate that the regulations shall be efficient 
and adequate to conserve the public welfare.^^ So 
long as the use continues the power of regulation 
remains,^^ and extends to every phase of service as 
common carrier and to every act that affects such 
service,^® as appears .in subsequent sections dealing 
with specific regulations, particularly § 19 relating 
to the carriers, instrumentalities, and facilities sub- 

mote public necessity and conveni¬ 
ence; the rigrhts <5f the public beinp 
paramount to those of the carrier” 

—Corporation Commission of Arizo¬ 
na V. People's Preipht Line, Inc, 16 
P.2d 120, 422, 41 Ariz. 158 

4. CTS.—Stone v. Farmers' Loan & 

Trust Co., Miss, 6 SCt. 331, 388. 

1191. 116 TTS 307. 29 L Ed. 636. 

Ind—Indianapolis v. Navin, 47 N, 

E 525, 51 NE. $0, 151 Ind. 139, 

41 LPA 337. 

5. Pla.—State v. Jacksonville Ter¬ 
minal Co, 106 So 576, 90 Fla. 

721. 

6b U S-—^IVoducers’ Transp. Co. v 
Railroad Commission of State of 
California, 40 SCt 3 31, 251 Q S. 

228, 64 LEd 239, affirming 169 P. 

59, 176 CaL 499. 

Mont—Stoner v. Underseth, 277 P. 

437. 85 Mont. IL 

7- Mo —Hull V. 

Western R, Co 
193 Mo.App. 425 

Neh—State v. Missouri Pac. R. Co., 

115 N.W. 614, 81 Neb 15. 

a US.—Atlas Pipe Line Co. 

Sterling:. D C-Tex.. 4 F Supp. 441. 

Mo —State ex reL and to Use of 
Missouri Pac. R. Co. v. Public 


§ 17 

ject to regulation, § 278 dealing with the power to 
fix and regulate rates, and § 350, as to the power 
to prohibit discrimination. When the leg;islature 
in unmistakable terms, and within constitutional lim¬ 
its, has exercised its power to regulate corporations. 
It should be given full effect, but no inferences un¬ 
favorable to the reasonable operation of the fran- 
diise of a corporation should be allowed from 
words susceptible of use in more than one sense. 
The power of regulation "is a power of government, 
continuing in its nature, and if it can be bargain¬ 
ed away at all it can only be by words of positive 
grant, or something which is in law equivalent.”^® 
Furthermore, in determining the extent of the 
state’s power to control and regulate earners it must 
be borne in mind that charters under which carriers 
operate are taken subject to any constitutional pro¬ 
visions existing at the time, which authorize the 
alteration or repeal of the charters^® or authorize 
the legislature to pass laws prescribing certain reg¬ 
ulations.^*^ Even where the charter exempts a ear¬ 
ner from state regulation in certain respects, the 
state, nevertheless, has the power to see to it that 
the earner keeps within the charter limits.^® 

§ 17. By Federal Government 

Common carriers engaged in interstate transportation 
are subject to regulation by the federal government. 

A common carrier engaged m interstate trans- 

Ga.—Atlanta Terminal Co v. Georgia 
Public Service Commission, 137 S. 
E 556, 163 Ga 897 
Ugnidated da'masres 

A legrislature may provide by a 
general law that a shipper of live 
stork may recover liquidated dam- 
ag«»s from the carrier for failure 
to transport such stock committed 
to it for transportation between sta¬ 
tions within the state—Cram v. Chi¬ 
cago, etc, R. Co, 122 N.W 33, 84 
Neb 607, 26 LRA..NS., 1022, re¬ 
hearing allowed 123 NW. 3 045, 86 
Neb. 586, 26 L.RA..N.S.. 3028, 19 
Ann Cos 170. 

14t. N.y.—Kelly v New York City 
R. Co, 84 N.E 669. 192 NT 97, 
affirming 104 N.Y S. 561, 319 App. 
Div. 223. reversing 102 NT.S. 742. 
52 Misc. 685. 

15. U S.—^Railroad Commn Cases, 
Mi.<*s., 6 S.Ct 334, 388, 1191. 116 
US. 307, 325, 29 L.Ed. 636. 

IGL U.S—^Piek V. Chicago, etc., R- 
Co. Wis. 94 US. 164. 24 LEd. 
97, affirming 19 F.Cas No 11,138. 6 
Biss. 177. 

17- Mich.—^Wellman v. Chicago, etc, 
R. Co. 47 N.W. 489, 83 Mich. 592. 
18 l Miss —^Mississippi R. Commn. 
V Gulf, etc., R. Co.. 29 So. 789, 
78 Miss. 750. 


Chicago Great 
185 S.W. 1155, 


Service Commission, 259 S.W 445, 
303 Mo 212 

Tex—Missouri, K. & T. Ry. Co. of 
Texas v Bonfire Expr<»ss Co, Com 
App, 221 SW 590, reversing, Civ 
App, 173 S.W. 222. 

10 CJ p 53 notes 83-86. 

9- U S.—Atlas IMpe Line Co. v. 
Sterling. U.CTex. 4 F Supp 441. 

Ariz —Corporation Commission of 

Arizona v People's Freight Line, 
16 P2d 420, 41 Ariz. 158. 

Fla-—State v. Jacksonville Terminal 
Co, 106 So 576. 90 Fla 721— 
State V. Atlantic Coast Line R. 
Co, 47 So. 969, 56 Fla. 617, 32 
LRA.NS 639. 

10 C J p 52 note SO. 

10- U.S—Wisconsin, etc., R Co. v 
Jacobson, Minn, 21 S Ct 116, 179 

U. S 287, 45 L.Ed. 194—^Lake Shore, 
etc., R. Co- V- Smith. Mich , 19 
S.Ct. 565, 173 US. 684, 43 LEd 
858. 

IL Fla.—Atlantic Coast Line R. Co 

V. State, 143 So. 255, 106 Fla. 278 

12. US.—Georgia R, etc., Co. v 
Smith, Ga.. 9 S.Ct. 47, 128 U.S 
174, 32 L.Bd. 377. 

13. Fla.—State ex reL Postal Tele¬ 
graph Cable Co. v. Wells, 118 So 
731, 96 Fla. 591, 60 A.L.R. 1072. 
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portation is subject to the regulations prescribed 
by the Interstate Commerce Act.^® 

Questions as to carriers, instrumentalities, and 
facilities subject to federal regulation are treated 
infra § 19; and questions relating to the power of 
congress to fix rates generally, and the construction 
and effect of provisions of the Interstate Commerce 
Act prohibiting unfair discrimination, arc discussed 
infra ^ 279, 350 et seq. 

The exclusive power of congress to regelate 
the interstate transportation of goods, and the 
means and methods of regulation arc considered 
in the CJ.S. title Commerce g 92-94, also 10 CJ. 
p 56 note 30-p 58 note 61; 12 CJ. p 83 note 2-pagc 
92 note 21. 

§ 18. Supervision by Public Officers 

a. In general 

b. Reports to commission 

c. Proceedings in exercise of powers 


SL In General 

Power of state to regulate common carriers may be 
exercised through public commissions whose regulations 
must be authorized by statute or constitution, and be 
reasonable. Such regulations prevail over conflicting 
rules of carrier. 

The power of a state to regulate common carriers 
may be, and frequently is, exercised through public 
service commissions or other like boards and admin¬ 
istrative officers,20 and statutes conferring this pow¬ 
er upon such commissions or officers have been held 
not an unconstitutional delegation of legislative 
power, as shown m the CJ.S. title Constitutional 
Law § 138, also 10 C.J. p 54 notes 9-14, 12 CJ. p 
850 notes 52-93, the convenience and need of the 
public, not the benefit of the earners, being the 
primary considerations,^! whose authority is ex¬ 
clusive until revoked by the legislature.^^ The 
powers of such officers or bodies arc limited to those 
conferred by the statute,23 liberally conslnied to 
promote its objccts,24 or by provisions of the con¬ 
stitution ;25 and the exercise of the powers con- 


19- Wis—Holt Lumber Co. v. Du¬ 
luth. S S. & H Ry. Ck), 238 N 
W. S39, 206 Wis. 77—Northern 
Wisconsin Produce Co. v Chicap:o 
& N W. Ry. Co., 234 N.W. 726, 
203 Wis. 549. 

Kelatioiui bednreen oonunon. car- 
xiera and idiippeni under the Inter¬ 
state Commerce Act are not merely 
contractual, hut are fixed by the 
rules resulatingr interstate commerce. 
—Northern Wisconsin I^oduce Co. v. 
Chicagro & N. W. Ry. Co.. 234 N.W. 
726. 203 Wis 649 

2<K Fla.—Slate v. Jacksonville Ter¬ 
minal Co, 106 So, 576, 90 Fla. 721. 
Ga—Georg^ia Public Service Commis¬ 
sion V. Saye & Davis Transfer 
Co. 154 SE 439. 170 Ga. 873. 

Ill.—^People V. City of Chlcaero. 182 
N.'B. 419. 349 Ill. 304. 

Pa.—^Brink's Express Co. v. I*ubllc 
Service Commission, 178 A. 346, 
117 Pa Super. 268. 

RI.—^Public Utilities’ Commission v. 
Rhode Island Co, 110 A. 654, 43 
RX 136. 

Wash—State v. Public Service Com¬ 
mission of Washingrton, 162 P. 523, 
94 Wash. 274. 

21- Ill.—^Illinois Commerce Commis¬ 
sion V. Chicagro Rys. Co, 1 NE. 
2d 65. 362 UL 659. 

Md—West V. Williams, 173 A. 259, 
167 Md. 316. 

SrotectlOBi of cazxler agralnst com- 
peititloiL in order to conserve exist¬ 
ing investments or to render less 
liable discontinuance of operation of 
its existing railway system must be 
regarded as secondary to fundamen-j 
tal obligation of commission to se¬ 
cure adequate and permanent serv-j 


ice for public generally at least cost. 
—West v. Williams. 173 A. 259, 167 
Md. 316. 

22. Mo-—^City of Cape Girardeau 
v. St. Louis-San Francisco Ry. 
Co.. 267 SW. 601, 305 Mo. 590. 36 
A,LR. 1488. 

23. US—Atlas Pipe Line Co. v. 
Sterling, D.CTex., 4 F Supp. 411. 

Fla—State v. Jacksonville Terminal 
Co., 106 So. 576, -90 Fla. 721. 

Ga.—^Estes v. l>erry, 147 S E. 370. 
167 Ga. 902. 

Ill-—^Marion & E. R. Co. v. Illinois 
Cent, R. Co, 246 IlLApp 83. cer¬ 
tiorari denied 48 S.CI. 320, 276 U. 
S. 626, 72 LEd 738. 

Ky.—Southern tty. Co. v. Louisville 
Cooperage Co.. 266 S.W, 382. 206 
Ky. 721. 

Ohio.—State v. New York Cent. R. 
Co.. 164 N.E. 790. 115 Ohio St. 
477. 

Pa.—Cage v. Public Service Commis¬ 
sion. 189 A, 896, 125 l»a.Super. 
330. 

Porto Rico.—Vidal & Co.. Ltd. v. 
American R. Co, 28 Porto Rico I 
190. 

Corpus Jdzis is cited os authority I 
for this statement in Louisville & N.! 

R. Co- V. Commonwealth. Ky., 226 

S. W. 113. 118. 

Xn absence of spedal legislation 

limiting or ailocting power given to 
state railway commission by con¬ 
stitutional provision creating it. 
adopted on submission under L19051 
c 233. it would seem that the peo-' 
pie have given the commission all 
the control over common carriers 
that they themselves would exercise. I 
—^In re Lincoln Traction Co., 171 N. 
W. 192, 103 Neb. 229. | 
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Acts held not authorized 
The railroad commissioners of the 
state of Florida, acting under the 
authority of Const, art 16. S 30. by 
^thc amendment of art 5 9 35, adopt¬ 
ed in 1898. and by L.1899 p 76 c 
4700. have no power to rerjulre a 
railroad company to transport 
freight from any point on its own 
line within the stain to a destina¬ 
tion on a connecting line, when it 
does not appear that It holds itstdf 
out to the public to p€*rform such 
services, nor have the railroad com¬ 
missioners powor to impose penalties 
on a railroad which re-fuses <*om- 
pliance with such an order.—Htate 
V I-ouisvJlIo. etc.. It, Co., 40 So. 886. 
51 Fla. 3U. 

Ky.—Southern tty. Co. v. Lou¬ 
isville Cooperage Co., 266 S.W. 
382. 205 Ky 721. 

25. Okl—Western tfnion Telegraph 
Co. v. Carter, 220 p. 635. 93 Gkl. 
269—^Missouri, (). d' <1. tty. Co. v. 
State, 156 P. 1155, 53 t)kl. 3il. 
Va.—C'*ily of Portsmouth v. Virginia 
Ky. A Power 126 H.K. 362, 

141 Va. 64. 39 A.Ltt. 1510. 

Powers conferred by oonatltation 
Under Const, art 9 § IK, relating 
to power of corponition commission, 
the commission has power to adopt 
and promulgate orders regulating 
intrastate shipment of cattle.—^Shatf 
V. Kramer. 235 P. 617, 109 Okl. 109. 

Only public duties of carrier aro 
subject to the supervision of the 
railroad commission, under Const. 
Va.1902 9 166 (b>.—City of Ports¬ 
mouth V, Virginia tty. &. Power Co., 
126 S.E. 362, 141 Va. 64. 39 AJ^R. 
1510. 
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ferred is subject, of course, to constitutional restric- 
tions.2® 

Under the constitution of some states the rail¬ 
way commission has independent legislation, judi¬ 
cial, executive, or administratrive powers in so far 
as necessarily involved m the general regulation and 
control of common carriers, and such exercise of 
the commission's powers may be controlled or limit¬ 
ed by the legislature.^^ The rules and regulations 
which the commission is authorized to make must 
be reasonable,^* and under constitutional and stat¬ 
utory provisions, in some jurisdictions, such rules 
and regulations are prima facie just and reason¬ 
able, and correct as to the facts found.** 

The diflSculty of making specific enumeration 
of all such powers as the legislature may intend 
to confer upon railroad commissioners for the reg¬ 
ulation of common carriers in the interest of the 
public welfare renders it necessary to confer some 
powers in general terms, and general powers giv¬ 
en are intended to confer other powers than those 
specifically enumerated.** The power of a state 
commission to regulate and control common carriers 
includes the power to determine whether a company 
may incorporate for transportation as a common 
carrier, that being an ^administrative question,*^ 
and the same is true as to the determination of the 
extent of competition in the intrastate transporta¬ 
tion of freight** It is within the power of the com¬ 


mission to anticipate and provide for the reason¬ 
able requirements necessitated by the prospective 
growth of the carrier's business.** The commission 
is not deprived of jurisdiction to require service 
to be furnished by a common carrier to a shipper 
by the fact that a controversy, arising out of con¬ 
tract, exists between the carrier and shipper and 
that ultimately the question of the validity of the 
contract must be determined in a smt at law.*^ 
A state commission has no power to authorize a 
carrier to disregard the plain provisions of a stat- 
ute,*5 or to make local transfer agents the agents 
of the terminal company or of railroads entering 
the termmal station.*® Rules and regulations pre¬ 
scribed by a state railroad commission supersede any 
rules or regpilations prescribed by the earner which 
are in conflict therewith.*^ What carriers, instru¬ 
mentalities, and facilities are subject to regulation 
by a state through its public service commission, 
is considered infra § 19. 

b. Reports to ConiTnifision 

Carrier may be required to make reports to railroad 
commission. 

A railroad commission may require a carrier to 
give notice to such commission of any accident 
to a train operated by it, where empowered so to do 
by statute.** It is otherwise, however, in the ab¬ 
sence of express statutory authority.** A public 
service commission act, which provides that the 


26L Fla.—^Riley v. Lawson, 143 So. 
619, 106 Fla. 521—State v. Jack¬ 
sonville Terminal Co, 106 So. 676, 
90 Fla. 721. 

Neb —^In re Lincoln Traction Co, 171 
NW. 192. 103 Neb. 229. 

10 C'j. p 54 note 17. 

ItegnlatioiL ol eomanoii. eaxxleni cm. 
hlfflLways 

Power of legrislature to impose on 
railroad commission regrulaiory pow¬ 
ers over common carriers on hixb- 
ways is not restricted by constitu¬ 
tional provision relative to railroads. 
—Fx parte Sparks. 2 SW.2d 449. 
108 TexCr. 619. 

37. Neb.—^In re Lincoln Traction 
Co. 171 N.W. 192. 103 Neb. 229. 

S8. U.S.—Atlas Pipe Line Co. v. 

SteriingTf D.C.Tex., 4 F.Supp. 441. 
Fla.—State v. Atlantic Coast Line 
Co, 81 So. 498. 77 'Fla. 366. 

Pa—Cagre v. Public Service Commis¬ 
sion. 189 A. 896. 125 Pa.Super. 330 
—Vance Transp. Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 161 A. 428. IQS' Pa.Super. 228 
—Collins V. Public Service Com¬ 
mission. 84 Pa.Super. 58. 

S.D.—Jobn Morrell & Co. v. Amer¬ 
ican Ry. Express Co., 187 N.W. 
724, 45 S D. 399. 

Va.—City of Portsmoutli v. Virginia 


Ry. & Power Co. 126 S.B. 362, 141 
Va 54. 39 A,L.R. 1510. 

29. Fla.—State v Jacksonville Ter¬ 
minal Co.. 106 So. 576, 90 Fla. 721 
—State V. Atlantic Coast Line R. 
Co., 81 So. 498, 77 Fla 366. 

Ill—State Public Utilities Commis¬ 
sion of 111 V. Atebison. T. & S F. 
Ry. Co., 115 N.E 904, 278 Ill. 58 
—State P^iblic Utilities Commis¬ 
sion V. Chicagro & W. T. Ry. Co., 
114 N.E. 325, 276 Ill. 655. 

Okl.—^Bromide Crushed Rock Co v. 
Dolese Bros. Co, 247 P. 74. 121 
Okl. 40. 

10 C.J. p 55 note 2M7. 

30l Fla.—State v. Atlantic Coast 
Line R. Co., 54 So. 900, 61 Fla. 799 
—State V. Atlantic Coast Line R, 
Co., 47 So. 969. 56 Fla. 617. 32 L. 
R.A..N,S., 639. 

31- Pa—Vance Transp. Co. v. Pub¬ 
lic Service Commission of Penn¬ 
sylvania. 161 A. 428, 105 Pa Super. 
228. 

Extent of Jnxisdiettoii 

Under the Public Service Company 
Law, ra.St.1920 9 18057 et seq., the 
public service commission has juris¬ 
diction to determine what transpor¬ 
tation service is necessary or desir¬ 
able for the convenience^ comfort, 
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and safety of the public. Such ju¬ 
risdiction extends to municipalities 
as well as to the state at larg-e. It 
Is an administrative question rather 
than one of law. and one which must 
be left in a large degree to the sound 
judgment of the public service com¬ 
mission —Collins V I^ublic Service 
Commission. 84 Pa.Super. 58. 

32. Pa.—Cage v Public Service 
Commission, 189 A. 896, 125 Pa. 
Super. 330. 

33. Fla.—State v. Atlantic Coast 
Line R. Co., 81 So. 498, 77 Fla. 
366. 

34- Ohio.—^New Tork Cent R. Co v. 
Public Utilities Commission of 
Ohio, 164 NBL 427, 119 Oldo St. 
881. 

35. Tex—State R. Commn. v. Gal¬ 
veston Chamber of Commerce. 115 
SW. 94, 51 TexClv.App. 476. 

36L Fla—State v. Jacksonville Ter- 
minal Co. 106 So. 576, 90 Fla. 
721. 

37- Okl.—U. S. Express Co. ▼. States 
160 P. 178—St Louis, etc.. R. Co. 
V. Travelers' Corp.. 148 P. 166. 

38. Miss.—Slone v. Tazoo. etc.. IL 
Co.. 62 Miss 607. 52 Am.R. 193. 

39. Fla.—State v. Lrfiuisiana, etc., R. 
Ca. 49 So. 39, 57 Fla. 526. 
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commission shall prescribe the form of the annual 
reports required under the act to be made by com¬ 
mon carriers, that the contents of such report and 
the form thereof shall conform as near as may be to 
that required of common carriers under act of con¬ 
gress to regulate commerce, and that the commis¬ 
sion may require such report to contain information 
relative to rates or regulations concerning fares or 
freights, contemplates a report independently of 
that required by the general railroad law, or else 
such report as may be indicated by the commission 
m the form which it prescribes.^® Although a stat¬ 
ute requires every one operating a railroad under a 
contract or lease to file the same in the office of 
the state corporation commission, the object is 
merely to furnish the commission with information 
of the lease or its contents; and if the commission 
treats the filing of a verified copy as a sufficient 
compliance with the statute a freight rate establish¬ 
ed in favor of the lessee cannot be declared invalid 
because there was not a strict compliance with the 
statutc.^1 

c. ProceedMga in Exercise of Powers 

Whether a carrier is a common carrier sublect to 
regulation is a question for determination of commis¬ 
sion, subject to review by courts. A commission may, in 
determining carrier's status, order the production of 
books and papers. 

A public service commission has jurisdiction to 
determine preliminarily the question whether or 
not a particular carrier is engaged in the Inismcss 
of a common carrier so as to be subject to regula- 
tion ,^2 subicct to review by the courts when the 
commission has acted, as stated infra § 24, The 
commission is authorized to procure the information 
necessary to evoke it to determine the question of 
the carrier’s status, and for this purpose may order 
the production of books and papers bearing on the 
question; and if it finds that the earner is a com¬ 


mon carrier, the commission may render such orders 
as it thinks proper, using to that end the processes 
afforded it by the constitution and laws of the 
state.^3 In conducting hearings the commission 
does not sit as a legislative committee for the pur¬ 
pose of formulating a public policy and putting it 
into effect by the issuance of general rules, legis¬ 
lative in nature, but is limited to an investigation 
of specific acts of omission or commission on the 
part of common carriers.^^ 

§ 19. Carriers, Instrumentalities, and Facili¬ 
ties Subject to Regulation 

a. Particular kinds of carriers subject to 

regulation 

b. Particular matters subject to regula¬ 

tion 

a. Particular Kinds of Carriers Subject to Beg- 
ulation 

(1) In general 

(2) Private carriers and common car¬ 

riers acting as such 

(1) In General 

Carriers subject to governmental regulation Include 
not only railroads, but any carrier whose mode of opera¬ 
tion is such as to constitute it a common carrier. 

Although the greater part of the regulations of 
common carriers is directed against railroads, it is 
not essential to the power to regulate that a carrier 
be an incorporated railroad, engaged as such,**® but 
any carrier whose jiropcrty is employed in public 
transjxirtation service, and which so conducts its 
business as to constitute it a common carrier under 
the rules stated in ^ 3, 7-12 supra, is subject to 
governmental regulation directly by the legislature 
or through the agency of public service commis¬ 
sions.^® Persons and companies which may be sub- 


4a NY—Peo. V. Jolme, 121 N.Y.S. i 
857, 65 Misc. 394. | 

41- Va.—Carolina, pIc., II. Co. v. 
Clinch Valley Lumbor Co., 72 S.E 
IJ 6,^112 Va 540. 543 

42l Ijql —Crowell & Spencer Lumber 
Co V. Louisiana Public Service 
Commission, 102 So. 866. L67 La 
676—Standard Oil Co. of Louisiana 
V. Louisiana Public Service Com¬ 
mission. 97 So 859. 154 La. 557. 

Ohio—Craiff v. Public Utilities Com¬ 
mission of Ohio, 154 NE 795. 115 
Ohio St. 512. 

40. La.—Standard Oil Co. of Louisi¬ 
ana V. Louisiana Public Service 
Commission. 97 So. 859, 154 La. 
557. 

Scope of ImrestlfiratioiL 

The public service commission. 


having- instituted investigntion as to 
oporaUon of common carrier pipe 
line by an oil company and a pipe 
line company to which it had trans¬ 
ferred the pipe line, had right to 
procure information as to value of 
the pipe line company's property, 
and amount of oil transporlf»d by it, 
and Its earnings and expenses, and 
as to cost and value of the pipe line 
system transferred, and amount of 
oil transported through it by the 
oil company, and chargi‘s and ex¬ 
penses thereof.—Standard Oil Co. «f 
Louisiana v. Louisiana I'ubllc Serv¬ 
ice Commission. 97 So. 859. 154 La. 
657. 

44. Mo.—^Public Service Commission 
of Missouif V. St Louis-San Fran¬ 
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cisco Ry. Co.. 256 S.W, 226. 801 
Mo. 157. 

45- IT.S.- Smitherman & McOonald 
V. Mansfield Hardwood Lumber 
Co.. D.CArk., 6 F2d 29. 

46- U S, — SangtT V, Lukens. I> C. 
Idaho. 24 F 2d 226, n^versed on 
other grounds. C.t\A.. 26 K.2d 855. 

N.Y—Huif V, Manhattan Transit Co. 
198 NVS. 280. 119 Misc. 814, af¬ 
firmed 205 N.Y.S. 929. 209 App. 
Uiv. 904 

Public interest in use 

When one in elfect sets apart his 
property to a us«* in which the 
public has an interest, he in elfect 
grants such use to the putilic and 
as a consequence must submit to be 
controlled by the public for the com- 
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jected to governmental control in addition to rail¬ 
roads,^^ whether such railroads are owned and op¬ 
erated by industrial companies, such as lumber or 
logging companies,^^ or by terminal companies,^® 
include express companies®® although not organiz¬ 
ed as corporations,pipe lines,®^ and other carriers 
mentioned supra §§ 6-12, whose status has been de¬ 
termined to be that of common carriers. So, if the 
owner of private property voluntarily associates 
the property with that of another for a certain peri¬ 
od of time in the creation of a common carrier 
system, thereby leading the public to believe that 
the system is tendered to the public for such services 
as are usually rendered by common carriers, such 
property is subject to regulation as such during 
the prescribed period, tmless the owner may go in¬ 
to a court of competent jurisdiction and show a 
right to withdraw the property from public serv¬ 


§ 19 

ice before the expiration of such period ®3 A stat¬ 
ute giving the public service commission jurisdic¬ 
tion over common earners, and defining the same 
as includmg railroad corporations, express compa¬ 
nies, etc., and all persons and associations of persons 
"operating such agencies for public use in the 
conveyance of persons or property,” applies only 
to the agencies enumerated, and to no others.®^ 

(2) Private Carriers and Common Carriers 
Acting as Such 

Under its power to regulate common carriers, a state 
cannot regulate purely private carriers; nor are private 
activities of common carriers subject to governmental 
regulation. 

A state under its power to regulate common ear¬ 
ners, has no power, either directly or through its 
administrative boards or officers, to regulate purely 
private carriers,®® and it cannot, by legislative fiat. 


mon grood to the extent of the in¬ 
terest he has created —^Pacific Spruce 
Corporation v McCoy, D C.Or, 294 
F. 711, affirmed McCoy v. Pacific 
Spruce Corporation, C C.A., 1 F 2d 
853 

Corporation orffanizod. under private 
act 

Where a corporation organized in 
1899 under a private act to operate 
vehicles as a common carrier in New 
York City never exercised its alleged 
powers, it may not now begin to 
exercise them, unlfss it complies 
with Greater New York Charter §§ 
74, 1458. Transportalloh Corporation 
Law §§ 20, 25, 26, and Public Serv¬ 
ice Commission Law t 53, relating 
to permission, supervision, and reg¬ 
ulation of such earner, and ils at¬ 
tempt to do so will be enjoined at 
the suit of a competitor—^Iluff v. 
Manhattan Transit Co, 198 N Y S. 
280. 119 Misc. 814, affirmed 205 N. 
Y.S. 929, 209 App.Div 904. 

47. III.—Kenna v. Calumet, H & 
S. E. R Co., 206 IlLApp. 17. af¬ 
firmed 120 NE. 250, 284 Ill. 301 
Md —Whitman v. Northern Cent- 
Ry Co. 127 A. 112, 146 Md. 580. 
Okl—^Bromide Crushed Rock Co v. 
Rolese Bros. Co.. 247 P. 74, 121 
Okl 40. 

By under the general 

11-road Act a company assumes the 
duty of a common carrier, subject 
to the regulatory power of the leg¬ 
islature.—Kenna v. Calument, H & 
S. E. R. Co, 206 lllApp. 17, affirmed 
120 N.E 250, 284 Ill. 301. 

Poiiroads subject to Interstate Conu 
xnerce Act 

(1) The word “organized,” in In¬ 
tercalate Commerce Act § 20a subscc 
1, as added by Transportation Act 
Feb. 28, 1920 S 439, USComp.St 
Annot Suppl.1923 § 8592a, defining 

“carrier” as “any corporation organ- 
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ized for purpose of engaging in trans¬ 
portation by railroad subject to this 
act,” IS used to describe present and 
existing status of corporation, and 
not its status or condition at some 
past time.—Whitman v Northern 
Cent Ry. Co., 127 A. 112, 146 Md 
580. 

(2) Where railroad which was or¬ 
ganized and did business for many 
years as a common carrier leased 
its system to another, whereby lessee 
performed actual work of transpor¬ 
tation of leased system, but lessor 
was required to discharge many du¬ 
ties as a carrier, is still organized, 
to act as carrier, and in event of 
default by lessee must again oper¬ 
ate railroad system as a carrier, it 
still remained a “common carrier,” 
within meaning of Interstate Com¬ 
merce Act § 20a, as added by Trans¬ 
portation Act Feb. 28. 1920 § 439. U 
S.Comp St Annot Suppl.1923 § 8592a 
—Whitman v. Northern Cent. Ry. 
Co, supra. 

48. U.S.—Smitherman & McDonald 
V. Mansfield Hardwood Lumber 
Co., D C.Ark. 6 F 2d 29. 

N M.—^Threlkeld v. Third Judicial 
Dist Court, 15 P,2d 671, 36 N M 
350. 86 A L R 547. 

N C.—^Raleigh Granite Co. v. Atlantic 
Coast Line R. Co., 121 S.E. 767. 187 
NC. 424. 

Coudomnntiou of land by logging 
company for right of way for log¬ 
ging railroad subjects company to 
laws governing common carriers —■ 
Thrclkeld v Third Judicial Dist 
Court in and for Otero County, 15 
P.2d 671, 36 N.M 350. 86 A.L.R. 547 

State may on appUcatiou of lum¬ 
ber company railroad declare It to 
be a common carrier, and the coiv 
poration commission, in imposmg on 
It, with its consent, the duties, priv¬ 
ileges, and liabilities of such rela- 
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tion to the public, was acting for 
the state through its prescribed ma¬ 
chinery—^Raleigh Granite Co v At¬ 
lantic Coast Line R. Co, 121 S E. 
767. 187 N.C. 424. 

49- U S —S V Chicago, B & Q. 

R Co, CCAColo. 293 P 185 
F.A.—State V Jacksonville Terminal 
Co, 106 So 576, 90 Fla 721. 

50. Neb—Slate v. Pacific Express 
Co, 115 N.W 619, 80 Neb. 823, 18 
LRA.NS, 664 

51. Ind—S Express Co v State, 
73 NE 101, 164 Ind 196. 

SSL U.S.—^Producers' Transp. Co v. 
Railroad Commission of California, 
40 .SCI. 131, 251 U.S 228, 64 L. 
Ed 239, affirming 169 P 59, 176 
Cal. 499—Atlas Pipe Line Co v. 
Sterling, D.C Tex., 4 P.Supp 441. 

53. Okl—^Western Union Telegraph 
Co V Carter, 220 P 635, 93 Okl. 
269. 

54. N Y —^People ex rel Kelly v. 
Public Service Commission, 157 N. 
Y S 703, 171 App Div. 810 

Elevator between street levels 

Under Public Service Commissions 
Law § 2 subd 9, defining common 
carrier, an elevator between street 
levels is not a common carrier with¬ 
in 9 5, enumerating services over 
which the commission has jurisdic¬ 
tion.—People ex rel. Kelly v Public 
Service Commission, 157 N.Y.S. 703, 
171 App.Div 810. 

55- U S —Frost v. Railroad Commis¬ 
sion of California, 46 S.Ct €06. 271 
U S 583. reversing 240 P. 26. 197 
Cal. 230—^Denver & R G. W Ry. 
Co. v. Linck, CC.A.Utah, 56 P.2d 
957—^Film Transport Co v Michi¬ 
gan Public Utilities Commission, 
DC Mich, 17 F2d 857. 

Ark.—Jones v Ferguson, 27 SW.2d 
96. 181 Ark. 522. 

Cal.—Associete^ Pipe Line Go. v. 
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convert a private carrier into, or compel it to be¬ 
come, a common carrier, so as to be subject to reg¬ 
ulations applicable only to common carriers,^® al¬ 
though it has been held that the legislation, without 
violating this rule, may place private carriers op¬ 
erating on public highways under the control of 
the corporation commission and empower the com¬ 
mission to prescribe for them regulations necessary 
for public safety and order,®^ and that a statute re¬ 
quiring such carriers to obtain permits to operate 
on the highway is valid.®® A statute regulating 
transportation will, to uphold its validity, be con¬ 
strued as intended to be limited to common car¬ 
riers.®® Common carriers may have activities which 
lie outside the performance of their duties as such, 
and not subject to state regulation®® or the provi¬ 
sions of the Interstate Commerce Act ;®i but a com¬ 
mon earner dealing with transportation that is 


subject to the Act cannot escape its statutory obliga¬ 
tions by calling itself a private carrier as to such 
transactions.®^ 

b. Particular Matters Subject to Itegulatioii 

(1) Facilities for accommodation of pub¬ 

lic generally 

(2) Connections with, and facilities to, 

other carriers 

(3) Carriage of particular articles 

(4) Systems of bookkeeping 

(1) Facilities for Accommodation of Pub¬ 
lic Generally 

Common carrier may be required to furnish reason¬ 
able and adequate facilities for convenience of public. 

The legislature has power, either directly or 
through a commission or board, to require common 
earners to furnish facilities adequate for the safe 


Railroad Commission of California, 
1&9 P. 62. 176 Cal. 518, LuR.A.1918C 
849 

Ga.—Georgia Public Service Commis¬ 
sion V. Washburn Bonded Ware¬ 
house, 157 SE. 518. 172 Ga. 106— 
Georgia Public Service Commis¬ 
sion V. Taylor, 167 SB. 515, 172 
Ga 100—^McIntyre v. Harrison, 167 
S.B 499. 172 Ga. 65. 

Idaho—^In ro Public Utilities Com¬ 
mission's Investigation, 1 P.2d 627, 
51 Idaho 56. 

La—National Sand & Gravel Co. v. 
Jones Contracting Co, 126 So. 560, 
13 La.App. 240. 

Ohio —Motor Freight v. Public- Utili¬ 
ties Commission of Ohio, 165 NE 
355, 120 Ohio St. 1. 

Pa.—^Phillips V. Public Service Com¬ 
mission, Super., 191 A. 641— 
Brink's Express Co v. Public Serv¬ 
ice Commission, 178 A. 346, 117 
Pa.Super. 268—Harder v. Public 
Service Commission, 90 Pa.Super. 
373. 

Wis.—Great Atlantic & Pacific Tea 
Co. v. HatUe, 236 N.W. 675, 205 
Wis. 7. 

'*The court below seemed to think 
that, if the state may not subject 
the plaintififa in error to the provi¬ 
sions of the act in respect of com¬ 
mon carriers, it will be within the 
power of any carrier, hy the simple 
device of making private contracts to 
an unlimited number to secure all 
the privileges afCbrded common ear¬ 
ners without assuming any of their 
duties or obligations. It is enough 
to say that no such case is pre¬ 
sented here, and we are not to be 
understood as challenging the power 
of the state, or of the Railroad Com¬ 
mission under the present statute, 
whenever it shall appear that a 
earner, jKismg as a private carrier. 


is in substance and reality a com¬ 
mon carrier, to so declare and reg¬ 
ulate his or its operations accord¬ 
ingly.”—^Frost V. Railroad Commis¬ 
sion of State of California, Cal, 46 
set. 605, 609. 271 U.S. 683, 70 L.Ed. 
1101 . 

Private pipe line 

St.1913 p 657, regulating pipe line 
companies, or other instrumentali¬ 
ties, or persons transporting oil, 
petroleum, or its products, enacted 
in pursuance of Const, art 12 § 23, 
authorizing the legislature to regu¬ 
late such business, applies only to 
persons or other agencies transport¬ 
ing oil or its products to or for the 
public—Associated IMpe Line Co. v. 
Railroad Commission of California, 
169 P. 62, 176 Cal. 618. I.. lt.A.1918C 
849. 

56. US —Frost V. Railroad Commis¬ 
sion of State of California, 46 S. 
Ct 605, 271 U.S. 683, 70 L.Ed. 1101, 
47 A.LR. 457, reversing Frost v. 
Railroad Commission of California, 
240 P. 26, 197 Cal. 230—^hfichigan 
Public Utilities Commission v. 
Duke, Mich., 46 S.Ct. 191. 266 U.S. 
570, 69 LEd. 445, 36 ALR. 1105 
Ariz.—Claypool v. Lightning Deliv¬ 
ery Co., 299 P. 126. 38 Ariz. 262— 
State V. Smith, 252 P. 1011, 31 
Ariz 297. 

CaL—^Frost v. Railroad Commission 
of California. 240 I*. 36, 197 Cal. 
230, reversed on other grounds 
Frost V. Railroad Commission of 
State of California, 46 S.Ct. 605, 
271 U.S. 583, 70 L.Ed. 1101. 

Ga.—Georgia Public Service Commis¬ 
sion V. Washburn Bonded Ware¬ 
house, 157 S.EL 518, 172 Ga. 106 
—Georgia Public Service Commis¬ 
sion V. Taylor, 157 S.E. 515, 172 
Ga. 100—^McIntyre v. Harrison, 167 
&E. 499, 172 Ga. 65w *j 
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Idaho.—Smallwood v. Jeter, 244 P. 
149. 42 Idaho 169. 

Mass.—Commonwealth v. New Eng¬ 
land Transp. Co.. 385 N.E. 23, 282 
Mass. 429. 

Pa—^Dairymen's Co-op. Soles Ass'n 
V. Public Service Commission of 
Pennsylvania, 177 A. 770, 318 I'a. 
381, 98 A-L.Il. 218—-Phillips v. I>ub- 
lic Service Commission, Super., 191 
A 611. 

R.I—^Mooney v. Tuckerman, 144 A. 
891, 60 lt.L 37. 

Wash.—^Big Bend Auto Freight v. 
Ogers, 269 1\ 802. 148 Wash. 621. 

57- Ariz.—State v. Smith, 252 P. 
1011. 31 Ariz. 297. 

Ga.—Georgia Public Service Com¬ 
mission V. Saye & Davis Transfer 
Co., 164 S.E. 439, 170 tla. 873. 

56. U.S.—^Stephenson v. Binford, D. 
C-Tex., 53 F.2d 509. aifirmed 63 
S.Ct. 183, 287 U.S. 251, 77 L.Ed. 
288, 87 A.L.tt. 721. 

69. Anz.—State v. Smith, 252 P. 
1011, 31 Ariz. 297- 

Idaho.—Smallwood v. Jeter, 244 P. 
149, 42 Idaho 369. 

60- Fla.—State ex rel. I^ustal Tele¬ 
graph Cable Co. v. Wells. 118 So. 
731, 96 Fla. 591, 60 A.L.R. 1072. 

compaaKies 

Powers and duties of railroad c«>m- 
missionors as applied to terminal 
companies have reference to public 
duties of such companies only as 
common carriers.—State ex rel. I Pos¬ 
tal Telegraph Cable Co. v. Wells, 
118 So. 731, 96 Fla. 591, 60 A.U11. 
1072. 

61. U.S.—Kansas City Southern Ry. 
Co. V. U. S., Mo.. 61 S.Ct. 304, 282 
U.S. 760, 75 LwEd. 684. 

62. U.S.—Kansas City Southern Ry. 
I Co. V. U. S., supra. 



13 G.J.S. 


CABBIEES 


§19 


transportation of freight and the performance of 
their duties generally to their patrons, and the 
fact that such service would be unremunerative 
and burdensome does not operate to prevent the 
state from imposing the duty to perform it' if 
the burden to the carrier has some fair relation 
to the benefits accruing to the public, and the 
burden of the particular service considered with 
reference to the cntiie jiiusiness of the earner 
does not in fact amount to a denial to the earner 
of a reasonable compensation for the service ren¬ 
dered by it as an entirety.®^ The power to require 
reasonable facilities and conveniences for the trans¬ 
action of its business with the public, it has been 
said, is as broad and ample as the police power,®® 
but it is subject to the limitations that the duty 
imposed on the earner must relate to matter which 
IS within the domain and a proper subject of police 
regulation,®® that it must be reasonable,®^ and that 
it should not be extended to bring within its scope 


private persons or corporations. It can only he in¬ 
voked in order to promote the public convenience.®® 

In accordance with these rules, carriers may be 
required to increase the number of trains, where 
it does not operate a sufiicient number reasonably 
to serve the needs of shippers;®® to furnish ade¬ 
quate telephone service for the convenience of its 
patrons;^® to furnish cars to shippers,^! to furnish 
car door boards for box cars carrying coal,*^® to 
have cotton compressed in transit where the shipper 
so instructs by a notation on the bill of ladmg,^® 
to maintain icing stations,^* to provide suitable fa¬ 
cilities for the removal of freight from its premis¬ 
es or to weigh grain shipped in bulk and issue a 
receipt stating the true weight.^® Milling in trans- 
it,'^'^ and cleaning, mixing, and storing in transit,^* 
are lawful services which may be required of com¬ 
mon carriers; and the board of commissioners may 
determine when and where such services shall be 
furnished, and what is adequate compensation there- 


63w Ill.—Shellabargrer Elevator Co 
V- Illinois Cent R. Co., 116 NE. 
170, 278 IlL 333. L.RA.1917E 1011 
Iowa —State v Chicagro. M. & St. 
P Ry, Co., 130 nrw. 802, 152 Iowa 
317, affirmed Chicag'o. & St. P 
R. Co, V. State of Iowa, 34 SCt 
592, 233 TT.S. 334, 58 LEd. 9S8. 
Neb—^Rivelt Iiumber & Coal Co. of 
Benson v. Chicago & N. W Ry. 
Co.. 167 NW. 570, 102 Neb. 492 
SB.—^Tohn Morrell & Co. v. Ameri¬ 
can Ry. EiXpress Co, 187 N.W. 724, 
45 SB. 399 

Tex—^Missouri, K & T. Ry. Co of 
Texas v Empire Express Co, Com 
App., 221 SW. 590, reversing. Civ, 
App., 173 S-W 222 

Wash—State v Public Service Com¬ 
mission of Washington, 162 P. 523, 
94 Wash 274. 

10 C-J. p 53 note 93, p 59 notes 74- 
76. 

Corpus JToxls Is giioted with ap¬ 
proval in Cahill & Redman v. Great 
Northern Ry. Co., 166 N.W. 306, 308, 
40 S.I>. 55, in support of the proposi¬ 
tion stated in this and the following 
text. 

CompelU’n||r payment for nwitcM-nf 
services 

Railroad Commission has jurisdic¬ 
tion to compel railroad to pay gravel 
company for switching cars by lat¬ 
ter's locomotive on latter’s spur 
tradtes between grav^ plants and 
railioad, hut the commission can¬ 
not force railroad to use shipper's 
private tracks, nor shipper to allow 
railroad’s use thereof—^Missouri Pac. 
R. Co. V. Whelen Springs Gravel Co., 
49 S.W.2d 374, 185 Ark. 669. certio¬ 
rari denied 53 S.Ct. 87. 287 U.S. 638. 
77 L. Ed. 553. 

64, Fla.—State v. I^uisville, etc., R. 
Co., 57 So. 175, 62 Fla. 315. 


S D —Cahill & Redman v Great 
Northern Ry. Co. 166 N.W. 306. 
40 SB. 55. 

However, the loss resultiiigr from 
performance of a particular duty 
may be considered in determining 
the reasonableness of the order re¬ 
quiring that particular service to be 
rendered.—State v. Liouisville, etc, 
R. Co.. 57 So. 176. 62 Fla. 316. 

6S. US—Wisconsin, etc., R. Co. v. 
Jacobson, Minn., 21 S.Ct. 115, 179 
U.S. 287, 45 BEd, 194 

66L Okl.—^Atchison, etc., R. Co. v. 
State, 100 P. 11. 23 Okl. 210, 21 B. 
RA.,N.S., 908. 

67- U S,—^Norfolk & W. Ry. Co. v- 
Public Service Commission of West 
Virginia, 44 SCI, 439, 265 US. 
70, 68 B.Ed. 904, affirming 113 S. 
W. 247, 91 W.Va. 414—Atlas Pipe 
Bine Co. v. Sterling, B.C-Tex., 4 
F Supp 441. 

lU.—Shellabarger Elevator Co. v. Il¬ 
linois Cent R Co., 116 N.E. 170, 
278 Ill. 333, B.RJ1.1917E 1011- 
Ba —Empire Rice Milling Co. v. 
Railroad Commission, 79 So 833. 
143 Ba. 1036. 

Neb.—State v. Missouri Pac. Ry. Co,| 
161 NW 270, JOO Neb. 700, P.U.R.' 
1917C 597, B.R.A.1918E 346. 

S D —John Morrell & Co. v. Ameri¬ 
can Ry. Express Co., 187 •NW- 
724, 45 S.B 399. 

Tex—^Missouri, K & T. Ry. Co. of 
Texas v Empire Express Co, Com. 
App., 221 S,W. 690, reversing. Civ. 
App., 173 SW. 222. 

10 CJ. p 69 notes 74-76, p 60 note 
81. 

68. OkL—Chicago, etc., R. Co. v. 
State, 99 P. 901. 23 OkL 94. 

69. Colo.—Colorado, etc., R. Co. v 
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State R. Commn, 129 P 506, 64 
Colo 64 

TO- Neb —State v. Missouri Pac. Ry. 
Co, 161 N W 270, 100 Neb. 700. P. 
UR1917C 597, B.RA.1918B 346 
Okl—Atchison, etc., R Co v. State, 
100 P. 11, 23 OkL 210, 21 BRA., 
NS., 908. 

71- Wash—State v. Public Service 
Commission of Washington, 162 P. 
523, 94 Wash. 274. 

72- Colo.—^Boettcher v. Public Utili¬ 
ties Commission of Colorado, 213 
P- 114, 73 Colo. 46, error dismissed 
44 S.Ct 458, 265 US 572, 68 B. 
Ed. 1185. 

73- Tex—West Texas Compress & 
Warehouse Co v. Panhandle & S 
F. Ry. Co. Com.App, 15 SW2d 
558, affirming. Civ.App., 7 S W 2d 
597 

10 C.J. p 69 note 76 [f]. 

Cftxxler may select agent to com¬ 
press the cotton—West Texas Com¬ 
press & Warehouse Co. v. I'anhandle 
& S. F. R. Co, TexCom.App.. 16 S. 
W.2d 558. 

74L Pa.—Farris Bros. & Co v. Penn¬ 
sylvania R. Co, 98 Pa.Super 123 

75. US—Norfolk & W. Ry. Co. v 
Public Service Commission of 
West Virginia. 44 SCt. 439, 265 

U. S 70. affirming 113 SE 247, 91 
W.Va 414. 

76. Ill —Shellabarger Elevator Co. 

V. Illinois Cent R. Co, 116 N.B. 
170, 278 Ill. 333. B.RA1917E 1011. 

77- Ba—^Empire Rice Milling Co. v 
Railroad Commission of Botusiana, 
79 So. 833. 143 Ba. 1036. 

NI>.—State V. Great Northern Ry. 

Co., 219 N.W. 296, 56 N.D 822 
78. N.B.—State v- Great Northern 
Ry. Co., supra. 
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for.79 Even if the service of milling in transit 
may not be enforced by a state railroad* commission, 
yet when voluntarily entered on it may be reg^lat- 
ed.^® So, an order of the railroad commission re¬ 
quiring pipe line earners to install motors, make 
reports, and submit records to inspection has been 
held to be within the statutory grant of power to 
regulate the production and transportation of oil.^^ 
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(2) Connections with, and Facilities to. Oth¬ 
er Carriers 

Carrier may be required to provide reasonable facili¬ 
ties to other carriers for interchange of traffic, etc. 

A railroad carrier may lawfully be required to af¬ 
ford reasonable facilities to other carriers, includ¬ 
ing facilities for the interchange of traffic and the 
transportation over its line of freight from, or of 
cars of, a connecting line.®- So, a railroad com- 
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79- N.J >—State v- Great Northern 
Ry. Co, supra. 

sa Pla.—State v. Atlantic Coast 
Line R. Co. 52 So. 4. 59 Fla. 612 

81 , XT S.—Atlas Pipe Line Co v 
Sterling. DC Tex., 4 PSupp. 441 

82. U.S —Grand Trunk R Co. of 
Canada v. Michigan Railroad Com¬ 
mission, Mich, 34 S Ct. 152, 231 

U. & 457, 58 L.Bd 310 

Fla—Stale v. Florida Bast Coast Ry- 
Co. 50 So. 425. 58 Fla 254 
Ind.—ChicafTO. I & L. R. Co. v 
Railroad Commission, 95 NB. 364, 
175 Ind. 630. 

Mass —Vermont & M. R. Co v 
Fitchburg R Co., 63 Mass 369, 9 
Cush. 369 

Neh —Missouri Pac. R. Corporation 

V. Nebraska State Ry. Commission, 
215 NW. 138, 115 Nob 856, error 
dismissed 49 S Ct. 81. 278 U S. 569. 
73 L Bd 511. 

NY—^Hudson Valley Ry. Co. v. Bos¬ 
ton & M. R R., 94 N.Y.S. 545. 106 
App Div 375 
10 C-J. p 59 note 76 [a]. 

Partlcnlar xegnlatloiLS hdd valid 

(1) State Railway Commission had 
jurisdiction to regulate intrastate 
business use and charges therefor 
of team tracks on railroad's bell 
line m city—^Missouri I'ac. R R. 
Corporation m Nebraska v. Nebraska 
State Ry. Commission, C.C A-Neb, 65 
F.2d 557, certiorari denied 54 S Ct 
72. 290 US. 656. 78 LBd. 568. 

(2) Where the state established a 
Barge Canal terminal, constructed 
docks and loading ships and laid 
railroad tracks of standard gauge 
through the docks to connect with 
adjacent tracks of a railroad com¬ 
pany, the public service commission 
properly ordered the latter to provide 
transportation between such terminal 
and shippers on its own and on 
connecting lines, and to furnish nec¬ 
essary rolling stock therefor and to 
operate the same by its own power 
and servants. Public Service Com¬ 
missions Law § 49 subd 3 par (a), as 
amended by L.1920 c 541, under 
which such an order was made, be¬ 
ing constitutional, since the state 
had reserved control of corporations 
to require assumption of such bur¬ 
den—^People ex reL New York Cent. 
R. Co. V. Public Service Commission. 
Second DisL, 191 N.Y.a €36, 198 


App.Div. 436, affirmed 134 N.E. 590, 
232 NY 606, and certiorari denied 
Public Service Commission of Slate 
of New York v. New York Cent R 
Co, 42 set. 314, 258 U.S. 621, 66 
L.Ed. 795. 

XnterchaiLge of txafHLc between, rail¬ 
roads and motor transport coxdu. 
panies 

Railroads may properly be re¬ 
quired to interchange traffic with 
motor transport companies owned, 
controlled, and operated by other 
railroads to carry on freight pick¬ 
up and delivery service, since such! 
subsidiary corporations must be con¬ 
sidered merely as department of par¬ 
ent railroads. Order requiring rail¬ 
roads to interchange traffic with sub¬ 
sidiary corporations organized by 
other railroads to carry on freight 
pick-up and delivery service was not 
unreasonable as requiring additional 
expense m investigation of claims 
because subsidiaries were not mem¬ 
bers of freight claim division of 
American Railway Association, and 
not financially responsible, since 
their acts were acts of parent rail¬ 
roads; nor was such order unre^ason- 
able as requiring additional account¬ 
ing expense because freight in less 
than carload lots handled through 
pick-up and delivery a< rvice would 
bo handled as express and not as 
freight, since freight shipments so 
interchanged would not bo changed 
in character to express. The order 
was not unreasonable as requiring 
additional expemso in publishing 
tarilfs, since rates applicable were 
identical with rates applicable be¬ 
tween railroads air€»cled and parent 
railroads. Rev St.l925, arts 6445, 
6448, 6471.—Atchison. T & S F. Uy. 
Co. V. Itailroad Commission of Texas, 
Tex.CivApp. 77 SW.2d 773. 

Parttcular regulatioxLB construed 

The word “terminal.” as used in 
l'*ublio Service Commission Law $ 
35, providing that every common 
carrier is required to alTord reason¬ 
able facilities for interchange of 
traffic between its lines and those of 
oth^r common carriers, but that such 
section shall not be construed to 
require a carrier to permit any other 
to use its tracks or terminal facili¬ 
ties, and every common carrier is 
required to receive from every other 
common carrier, at a connection 
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point, freight cars of a proper stand¬ 
ard, and haul the same through to 
destination, is applicable, not only 
to tho portion of the mam track, 
sidingrs, and team tm< ks used in 
loading and unlo«*iding freight, but 
also to industrial sw'it(h«*s, at which 
freight shipments terminates a tc^r- 
minal point being a plai-e of con¬ 
signment. The word “use," as used 
m the provision prohibiting use of 
terminal facilities of one earrier by 
another, is not eonfinisl to actual 
presence of locomotives, but th<‘ pas¬ 
sage of any c*ars ther€‘over. The 
provision that the law shall not 
be construc^d to require a common 
carrier to permit or allow any other 
c*arrier to use its track or terminal 
facilities, is dt*flnite and unambigu¬ 
ous, and prohibits commission from 
ordering interidiangealile usi^ of car¬ 
rier's terminal tracks — People ex rel 
New York (Vnt It. <^i. v Publie 
Service CVimmission of New York, 
Second District, 163 N.Y.S. 777, 177 
App.Div 2t)8. 

Shipping service to Tntning company 
Order nsiuiring railroad to fur¬ 
nish shipping service to mining com¬ 
pany with respeet to <*oal to be 
shippcA over compel it iv»* linens, is 
not violative of rublic rtilities .\ct 
art 4 S 44, as ri tiiiii'ing furmsbing 
of terminal facilities to another lar- 
rii*r.—l^ubltc Utilities i'ommission v. 
Cleveland, C\. O. * St. I,. Ity. Co., 
133 NK. 72J. 301 111. 219. 

Switching freight 

Under Riw St. art 4535, requiring 
ev< ry railway company doing busi¬ 
ness in the Htatf* to re<**ive all 
fridght and passengers coming to it 
from a Conner ting line, and going 
to points on its line or iieyond, and 
to transport tlm sani«* to di*stinatton 
or the next connecting liins, a rail¬ 
road company is not eomptdled to 
switch freight which was not con¬ 
signed over its linens from the Itno 
of one railroad to that of another 
in the same city.—Gulf & I Uy. Co, 
of Texas v. Texas & N O. Ry. Co, 
56 S.W. 328, 93 Tex. 482. afflrining 
51 S.W. 1031. 

Trackage agre^inent h^ween two 
zallxoad companies 
Where one railroad company la 
gnuited the right by another rail¬ 
road company to opc^rate its trains 
over the tracks of the grantor, ao 
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pany may lawfully be required to provide reason¬ 
able facilities to express companies,®^ provided the 
express company makes a demand for such service, 
with payment or tender of the proper rate^^ A 
railroad company cannot be required to transfer 
cars delivered to it by another company from its 
station to another point as a switching service and 
at switching rates, vrhere such point is beyond the 
yard limits and on the main line, and the service 
is performed by trains under regular despatch 
orders and not under the direction of the yard- 

master.^5 

Services voluntarily undertaken, A statute au¬ 
thorizing the public service commission to require 
railroad corporations and street railway corpora¬ 
tions to maintain such switch or other connections 
with other like companies as it shall deem necessary 
for the convenience of the public, but declaring 
that nothing in the act shall give the commission 
power over street railway companies not engaged 
in the general business of transporting freight, re¬ 
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lates only to compulsory connections and inter¬ 
change of service, and where a street railway com¬ 
pany voluntarily undertakes the joint interchange 
of light freight with another company, it submits 
Itself to the jurisdiction of the commission, and may 
be compelled to perform the duty so assumed, ade¬ 
quately, fairly, and reasonably-^® 

(3) Carriage of Particular Articles 

With respect to particular articles, the commodities 
clause of the Interstate Commerce Act and the rule of 
the interstate commerce commission have been construed 
and applied. 

The commodities clause of the Interstate Com¬ 
merce Act, 49 U.S.C.A. § 1 (8), making it unlaw¬ 
ful for any railroad company to transport in inter¬ 
state commerce any article or commodity—other 
than timber and as manufactured products thereof 
—^manufactured, mined, or produced by it, or which 
it may own in whole or in part, or in which it may 
have any interest, direct or indirect, except such 
articles as may be necessary and intended for its 


as to form a continuous line to and 
from points on the grrantee*s road, 
but under the trackage agreement the 
grantee has no right to the use of a 
switch track constructed by the gran¬ 
tor. and connecting the grantor's 
main track with the mine tracks of 
a coal company for the convenience 
of the latter, the duties of the 
grantee to the public are not the 
general duties of a common earner 
operating on its own road, and it 
cannot be required to furnish cars 
to the coal mining company for the 
transportation of such company's 
output—Kanawha & M. Ry Co. v. 
Public Utilities Commission of Ohio, 
117 NK. 353. 96 Ohio St 414. 
Interstate commerce regtaatious 

(1) The provision of InterslaU 
Commerce Act § 3, Act Feb. 4. 1887, 
c 104, 24 St at Li p 380, U S.Comp. 
St 1901 p 3155, that the requirement 
that all railroads shall provide rea¬ 
sonable facilities for the interchange 
of traffic shall not require one car¬ 
rier to give the use of its track or 
terminal facilities to another en¬ 
gaged in like commerce, is not a sub¬ 
stantive enactment, but a mere in¬ 
terpretation clause designed to le- 
strain, if necessary, the generality 
of the language preceding it.—^Pitts¬ 
burgh, C, C. & St Li Ry Co. v. 
Hunt. 86 NE 328. 171 Ind. 189. 

(2) With respect to services gov¬ 
erned by the Interstate Commerce 
Act. as amended by the Elkins Act, 
the rule that both carrier and ship¬ 
per are bound by and cannot alter 
the terms of service as fixed by the 
filed regulations, applies to stipula¬ 
tions relating to service facilities 
withm the purview of the act.—Ci- 


cardi Bros. Fruit & Produce Co. v 
Pennsylvania Co, 213 S.W. 531, 201 
Mo App “<09- 

83- Mass —^Director General of Rail¬ 
roads v People’s Express, 126 N 
E 417, 235 Mass 199. 

Tex—^Missouri, K & T. Co. of Texas 
V. Empire Express Co., Com App., 
221 SW 590, reversing. Civ App., 
173 SW 222. 

Extent of duty and rights of parties 
(1) Railroad was under no obliga¬ 
tion to furnish express company fa¬ 
cilities undor Rev St.l911 arts 6616, 
6617, although contract tendered by 
express company called for same pvrr 
cent of gross rsites as was provided 
for by the railroad's contract with 
another express company, where lat¬ 
ter company did a big interstate 
business and its contract guaranteed 
a minimum payment, and where con¬ 
tract tendered contained no such 
guaranty and contemplated only in¬ 
trastate liusiness That railroad ac¬ 
cepted fiom express company, which 
had applied for facilities, certain 
trucks nece>ssary in the conduct of 
plaintiff's business for free distribu¬ 
tion, issuing its bill of lading there¬ 
for with notation, *‘I>eadhead ac¬ 
count of contract pending,” did not 
entitle express company, on rail¬ 
road's refusal to permit the company 
to do an express business over its 
line^ to recover as damages expenses 
incurred in the belief that such per¬ 
mission would be granted, where ex¬ 
press company made the notation 
and knew that at such time there 
was no contract pending. Railroad 
would not be estopped to decline to 
enter into a contract with express 

53 


company because of its acceptance 
for free distribution of certain 
trucks necessary in the conduct of 
the express company’s business and 
issuance of bills of lading therefor 
with notation, ‘'Deadhead account 
pending.”—Missouri, K & T Ry. Co. 
of Texas v. Empire Express Co, Tex. 
Com.App, 221 S W. 590, reversing. 
Civ App., 173 SW. 222. 

(2) Railroad may properly require 
shipments by express on passenger 
trains to be in charge of messenger, 
but express shipper cannot compel 
carrier's baggagemen to act as mes¬ 
sengers in compliance with such or¬ 
der, nor does alleged discrimination 
against particular express company 
in favor of others furnishing more 
and different business warrant its 
refusal, under St.l906 c 461 p 2 §§ 
196, 197, 201, to comply with such 
rule, and on such refusal railroad 
through director general was justi- 
llod in terminating contract, and in 
action to enjoin such express ship¬ 
per from placing shipments on trams 
after termination of contract, evi¬ 
dence as to rules and regulations in 
force in another railroad system W€U5 
properly excluded.—^Director General 
of Railroads v. I^eople's Express, 126 
N.E 417, 235 Mass. 199. 

84u Tex —Missouri. K & T Ry. 
Co. of Texas v. Empire Express 
Co., Com App., 221 S W. 590, re¬ 
versing, Civ.App-, 173 S.W 222. 

85l Iowa.—State v. Chicago, M. ft 
St. P. R. Co., 55 N.W. 331, 88 Iowa 
445. 

86. Pa.—^Lehigh Valley Transit Co. 
V. Public Service Commission, 78 
Pa.Super. 105. 
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use in the conduct of its business as a common car¬ 
rier, has been construed as prohibiting a railroad 
company engaged in interstate commerce from 
transporting in such commerce articles or commodi¬ 
ties under the following circumstances and condi¬ 
tions : (1) When the article or commodity has been 
manufactured, mined, or produced by a carrier or 
under its authority, and at the lime of transporta¬ 
tion the earner has not in good faith before the 
act of transportation dissociated itself from such 
article or commodity. (2) When the carrier owns 
the article or commodity to be transported in whole 
or in part (3) When the carrier at the time of 
transportation has an interest, direct or indirect, 
in a legal or equitable sense, in the article or com¬ 
modity.®'^ 

A company chartered to secure coal mines and 
mine coal, and to construct a canal and railroad for 
the purpose of transporting the products of its 
mines, being also engaged as a earner by rail in 
the transportation of coal in the channels of inter¬ 
state commerce, is a ‘'railroad company” within the 
meaning of the commodities clause.®® A railroad 
company cannot do by indirection that which the 
commodities clause prohibits, and, irrespective of 
form, if the facts show that such company occu¬ 
pies the inconsistent position of earner and ship¬ 
per, it comes within the prohibition of the act,®® 
and hence, if the railroad company owns all of the 
stock of a producing or manufacturing company 
and then so controls such company as to deprive the 
latter of all independent existence and make it a 
mere agent or department of the railroad, the rail¬ 
road company has an “interest” within the mean¬ 
ing of the statute.®® So, where a manufacturing 


or producing company, such as a coal company, is 
created with the express purpose that, with stock¬ 
holders in common, it shall be a party to a con¬ 
tract intended to enable the railroad company to 
meet the requirements of the commodity clause 
and at the same time continue the business of 
buying, mining, selling, and transporting the 
product, the transportation of such product violates 
the statute ®^ Further, it has been held that the 
statute applies to an interstate railroad company 
transporting coal on its road from mines, the capital 
stock of which is owned by the railroad company, 
although all the coal mined by the railroad company 
is sold at the mine and title is passed before the coal 
is transported to another state.®- However, a con¬ 
tract between a railroad company owning coal mines 
and a coal company, by which the latter agreed to 
buy the coal produced by the former f, o. b. at the 
mines, and to jiay for certain grades a per cent 
of the general average prices at tidewater points, 
docs not leave in the railroad company after such 
sales any interest in the coal which remlercd its 
transportation by such company unlawful under the 
commodities clause.®® 

Articles or commodities manufactured, mined, 
produced, or owned, etc., by a bona fide coqiora- 
tion in which the railroad company is a stockholder 
arc not included;®^ but combining in a single hold¬ 
ing corporation the ownership of all of the stock 
of a carrier and all of the stock of a producing com¬ 
pany may result in such community of interest as 
to make the transportation of the latter company’s 
products by the carrier a violation of the commodi¬ 
ties clause;®® whether it does so result being a ques- 


87. us—XT. S. V. Klffln, J. & E 
Ry Oo.. Til, 56 SCI. Stl, 298 U. 
S. 492, 80 1.TC4 1300, amrrninff. D. 
C, 11 F.Supp. 435—IT. S. V Dela¬ 
ware. D. & W. R Co. NJ., 35 
S-CU 873, 238 US. 516, 59 I-.Ed. 

S. V. Lohiffh Valley R- 
Co.. Pa.. 31 S.Ct. 387, 220 US. 257, 
266, 65 LEd 458. 

88. U S.—^U. S V. Delaware, etc., 
Co.. Pa., 29 S.Ct. 627, 213 US 366, 
53 LEd 836. 

10 C.J. p 60 note 90. 

89. US-—^U S. V. Delaware, Ii. & 
W. R. Co. N.J., 35 set. 873. 238 
U.S. 516, 59 LEd 3 428—U. S v. 
Blgrm. J. & E Ry. Co. D.C.IU., 31 
F.Supp. 435, affirmed 56 S Ct. 841, 
298 U.S. 492, SO LEd. 1300. 

90. U.S —^U S. V. Elgrin. J. & E 
Ry. Co., supra. 

91. U.S.—U. S. V. Lehigh Valley 

R. Co.. NT., 41 set. 104. 264 U. 

S. 255. 65 Ii.Ed 263—U. S. v. Del¬ 
aware. Li. & W. R. Co., N.J., 35 


S.Ct 873, 238 U.S. 516, 69 Ul^d. 
1438. 

92. NT—(Vntral Trust Co. v. Pitt.s- 
burff, ete., R Co. 101 N.T.S. 837. 
62 Miflc. 195. 

10 CJ p 61 note 93. 

93- U.S.—U. S. V. Delaware, etc., 
R Co.. D.CNJ. 213 B*. 240. 
Commoa coBtrolUnF stock owner- 
sliip 

It is insufficient to render such 
transportation unlawful that a com¬ 
paratively small number of persons 
own a controlling: interest in both 
the railroad company and the coal 
company, and that some of the offi¬ 
cers and directors of the two are 
the same, where the business of each 
is separately conducted, and no dis¬ 
crimination is shown to have been 
made by the railroad company in 
favor of the coal company as a ship¬ 
per.—U. S. V. Delaware, etc.. R. Co., 
D.C.N.J., 213 F. 240. 

94L U.S.—U. S. V. Elein, J. El 
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lly. Co., Ill., G6 S.Ct. «II, 23* XT. 
S. 492. 8(» Li.Ed. 1300. attirminK-p 
D.C., 11 KSupp. 43r»--r. S. V Del¬ 
aware, etc., <’o., I*a, 29 S.Ct. 527, 
213 U.S. 366. 413. 53 UPM. 826. rf>- 
versinp 164 h\ 213. 

"Mere stock own«*rshtp by a rail¬ 
road, or by its stockholders, in a 
producinf; company cannot be used 
as a test by which to determine the 
legality of the transportation of 
.such company’s coal by the intei> 
state carrier,"— V. S. v. Di-laware, L. 
Sn W. R. Vo,. NJ., 35 S.<n. 873, 877. 
238 U,S. 516, 69 D.Kd, J438. 

95. U.S.—U. S. V. Rea<lin«r Oo., I*a., 
40 S.Ct. 425, 253 U.S. 26. 64 D.I*ld. 
760. 

"While the ri^ht of a railroad com¬ 
pany as a stockholder to use its 
stock ownership for the purpose of 
a bona fide separate^ administration 
of the affairs of a corporation in 
which it has a stock interest may 
not be denied, the use of such stock 
ownership m substance for the pur- 



13 C.J.S. 


CARRIERS 


§19 


tion of fact to be determined by the evidence.^® 
The mere power of the holding company to control 
a subsidiary railroad company and producing sub¬ 
sidiary companies whose products are transported 
by the railroad company, with the attendant possi¬ 
bility of initiating unlawful conditions does not 
show a violation of the commodities clause;®^ nor 
does the filing by the holding company of a con¬ 
solidated income tax return, destroy the separate 
corporate entities, so as to make the transporta¬ 
tion of such products by the railroad company a 
violation of the clause.®* 

The statute expressly excludes lumber from its 
operation, and it is not unlawful for a common 
carrier to carry lumber owned by it; it may treat 
lumber owned by it in the same manner as other 
freight.®® The exception in favor of timber and 
manufactured products thereof contained in the 
statute does not render it invalid for discrimina¬ 
tion between carriers, and the question of the ex¬ 
pediency of such exception cannot affect the ques¬ 
tion of the power of congress to enact the stat- 
utc.i 

Hay purchased by a railroad company for the 
use of animals employed in operating its coal mines 
cannot be said to have been necessary for the use 
of the company in the conduct of its business as a 
common carrier, within the meaning of the commod¬ 
ity clause of the Act.^ The statute applies only to 
commodities transported in interstate commerce, and 
coal sold to persons outside the state, and delivered 
to a common carrier consigned to such purchasers, 
or sold and delivered to another corporation with¬ 
in the state, and by it sold and shipped to purchas¬ 
ers outside the state is not within the prohibition of 
the Act® 


Carriage of explosives see the C.J.S. title Ex¬ 
plosives § 9, also 25 C-J- p 198 note 85-p 199 note 
97. 

Burned cotton. A rule of the Interstate Com¬ 
merce Commission providing that cotton which has 
been on fire, and not subsequently repicked and re¬ 
baled, must not be offered for shipment until it has 
been reconditioned or until more than five days 
have elapsed since the last evidence of fire therein, 
does not forbid the shipment of cotton which had 
been part of a larger mass that had been on fire 
after the expiration of five days, merely because 
there was fire in other cotton about two hundred 
yards distant at the time of the shipment.^ 

(4) Systems of Bookkeeping 

A state railroad commission may prescribe reasonable 
methods of keeping accounts by intrastate carriers 

Reasonable methods of bookkeeping may be pre¬ 
scribed by a state railroad commission for intrastate 
carriers; the section of the Interstate Commerce 
Act authorizing the interstate commerce commis¬ 
sion to prescribe a uniform bookkeeping system and 
prohibitmg the keeping of any accounts, etc., other 
than those ordered by the commission, was directed 
only against other accounts of matters relating to 
interstate commerce, and does not preclude a state 
commission from requiring the keeping of other 
accounts of matters relating to purely intrastate 
business. Since the word “system" in the statute 
giving the commission power to prescribe a system 
of bookkeeping, means “method," and “bookkeep¬ 
ing" is the art of recording in a systematic manner 
the transactions of merchants, traders, and other 
persons engaged in pursuits connected with money, 
the commission cannot, under such statute, order the 
apportionment of items of expense to be made on a 


pose of destroylner the entity of a 
produemfiT. etc. corporation and of 
cohiminfirUn^r its affairs in adminis¬ 
tration with the affairs of the rail¬ 
road company, so as to makA the 
two corporations virtually one, 
bringrs the railroad company so vol¬ 
untarily actingr as to such producingr. 
etc., corporation within the pro¬ 
hibitions of the commodities clause." 
—IT. S. V. Lehigh Valley R Co., Pa., 
31 set. 387, 391, 220 U.S. 357. 274, 
'55 LBd. 455. 

96. U.S.—XT. S, V. Elgin, J. & B. 
Ry. Co., Ill., 56 S.Ct 841, 298 IT.S. 
492, 80 I^Ed. 1300, affirming, D.C., 
11 F.Supp. 435. 

97- U.S—U. S. V Elgin, J. & E. 
Ry Co., IlL, 56 S.Ct. 841, 298 U.S. 
492, 80 L.Ed. 1300, affirming, D.C., 
11 FSupp. 435. 

Ballxoad company which fvnctloiu 


ed as separate ooxpoxate carrier un¬ 
der immediate control of its own di¬ 
rectors, no one of whom was on 
board of holding company owning 
all railroad company's stock, and 
which owned all its necessary equip¬ 
ment, made its own contracts, man¬ 
aged Its own finances, and served its 
patrons without discrimination, was 
not "agent," "instrumentality,” or 
"department” of such holding com¬ 
pany, and hence railroad company's 
transportation of products of pro¬ 
ducing companies whose stock be¬ 
longed to same holding company 
was not in violation of commodities 
clause of Interstate Commerce Act 
forbidding railroads from transport¬ 
ing in interstate commerce commodi¬ 
ties in whidbL railroads are interest¬ 
ed.—U. S. V. Elgin, J. & E. By. Co., 
ni., 56 3.Ct. 841, 298 U.S. 492, 80 
L.Ed. 1300, affirming, D.C., 11 F. 

Supp. 436. 


98. US.—U. S. V. Elgin, J. & E. 
Ry Co., D.CIll, 11 FSupp. 435, 
affirmed 56 S.Ct. 841, 298 U.S 492, 
80 L.Ed 1300. 

99- U.S.—U. S. V- Butler County R. 
Co., ComCt. 34 S.Ct. 748, 234 U. 
S. 29, 58 L.Ed. 1196—^Tap Line Cas¬ 
es, ComCt., 34 set. 741, 234 U.S. 
1, 58 L.Bd. 1185. 

1- U.S.—U S. V. Delaware, etc., Co, 
Pa., 29 S.Ct. 627, 213 US. 366, 53 
L.Ed. 836. 

2. U.S, —^Delaware, etc., R. Co. v. 
U. S., NY, 34 set. 65, 231 U.S. 
363, 58 LEd. 269. 

3. Ind.—^Sisters of Providence of 
St Mary's of the Woods v. Lower 
Vein Coal Co., 154 N.R 659, 198 
Ind 646. 

4. U.S.—Southern Ry. Co. v. Pettit, 
Tenn., 257 F. 663, 168 C.C.A. 613, 
certiorari denied 39 S.Ct. 290, 249 
IT.a 607, 63 L.Ed. 799. 
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purely arbitrary basis of “car miles” in a certain 
ratio between passenger and freight traffic, and or¬ 
ders prescribing that certain conclusions and deduc¬ 
tions be entered on the books of the railroad are not 
authorized ^ 

§ 20. License Fees and Taxes 

Carriers may be subjected to license taxes, or re¬ 
quired to procure a certificate of convenience and neces¬ 
sity from the proper public authorities. 

The business of common carriers is one which 
may properly be subjected to the payment of an oc¬ 
cupation, privilege, or license tax.® 

Power to license or tax generally see the CJ.S. 
tille Licenses ^ 4-11, also 37 CJ. p 173 note 72-p 
184 note 50. 

Express business; mumclpal license tax. A li¬ 
cense tax may be imposed by a city on persons 
or companies engaged in the express business in the 
city,^ and provisions for the apportionment of such 
taxes between the companies engaged in doing busi¬ 
ness m the city must be followed® A statute au¬ 
thorizing a tax in occupations conducted within a 
city authorizes a tax on an express business of 
carrying packages into the city from other cities, or 
of collecting packages in the city and carrying them 
to places outside the city;® but a statute imposing 
an occupation lax on one doing an express busi¬ 
ness by “railroad” has been held not to apply to 
such business done by electric interurban carriers, 
where there is nothing in the statute indicating that 
the word railroad is used in any other than its ordi¬ 
nary meaning.!® 

Certificate of convenience and necessity. In some 


jurisdictions a company desiring to operate a pipe 
line for the transportation of natural gas is requir¬ 
ed, as a condition precedent to procure from the 
state corporation commission a certificate of pub¬ 
lic necessity and convenience;!! and the fact that 
the granting of such certificate would destroy the 
value of an existing competitor s property is not 
ground for refusal to grant the certificate, if public 
convenience and necessity would be served by grant¬ 
ing It.!® The determination of the question is a 
matter within the sound discretion of the commis¬ 
sion.!® 

§ 21. Exclusive Privileges 

A carrier may grant exclusive privileges as to mat¬ 
ters unconnected with its duties as a common carrier, but 
in the performance of its duties as a common carrier, it 
cannot grant to one person privileges which it denies to 
others. 

In the performance of its duties as a common 
carrier, a carrier cannot grant to any person privi¬ 
leges or facilities which it refuses to grant to oth¬ 
ers, but in matters unconnected with, and beyond 
the scope of, its duties as a common carrier, it may 
grant to some persons privileges which it denies 
to others.!^ A terminal company may grant to a 
telegraph company an exclusive privilege to conduct 
on the former’s premises a commercial telegraph 
business which is uncounected with the terminal 
company’s business as a common carrier, and such 
grant is not against public policy.!® In Kentucky, 
it has been held that a railroad comjjany cannot 
grant to one person the exclusive right to go on the 
comj)any’s depot grounds with vehicles for the pur- 
I>ose of receiving freight,!® 


5- Tex,—^Texaa, etc.. R. Co, v. Stale 

R. Commn., 150 SW. 878, 105 Tex 
386. reversixiff, Civ.App, 140 S.W 
829. 

e. IT S.—^Uoberthon v. Southeastern 
Kxpreas Co, 94 So. 210, 130 Miss 
305, affirmed Southeastern Kxpress 
Co. V. Miller. 44 S.Ct. 421, 264 U. 

S. 535, 68 LlSd 836. 

10 CJ. p 61 note 1—37 C.J. p 219 
notes 76. 80-82, 90 
7- Kan.—City of Lieavenworth v. 
ESwing. 101 P. 664. 80 Kan. 58, af¬ 
firmed Kwing V Leavenworth. 33 
S.Ct. 157. 226 US. 461. 57 
303—^Topeka v. Jones. 86 V. 167, 
74 Kan 164, affirmtsi 87 1> 1133. 74 
Kan. 164 

8L Ala.—City of Montgomery v 
American Ry Kxpress Co., 122 So. 
639. 219 Ala 476. 

Where more than one express com¬ 
pany is dobuy business In a city, the 
license tax must be equally divided 
between them so that the a£r8:regate 


collected shall not exee«»d the max¬ 
imum license tax in any one y<‘ar 
—City of Montgomery v. American 
Uy. Kxpress Co., 122 So. 639. 219 
Ala. 476. 

9- Kan.—City of ta^av^en worth v. 

Kwiuk. 101 V. 664 80 Kan. 58. 

affirmed Kwinp v. Leavenworth, 33 
set. 157, 226 US 464. 57 L.Kd. 
303—^Toiieka v. Jones, 86 1*. 162, 
74 Kan 164, affirmed 87 V. 1133. 
74 Kan 164 

10- Tex,—North Texas Transfer & 
Warehouse Co. v. State, 191 S W. 
550, 108 Tex. 236, reversinir. Civ. 
App., 169 S.W. 1045. 

11- Kan —^In re Inland IMpe Line 
Co., 57 P.2d 65, 143 Kan. 820. 

llefusal to proceeding* to 

review order of state corporation 
commission granting certificate of 
convenience and necessity for nat¬ 
ural gas pipe line, so that matters 
respecting financial plans and sourc¬ 
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e.s of funds which eominisHion alleg¬ 
edly (onsid<>red could he Ineludt^d in 
reeiird. wiw held nol t*rr«ir. slot» inat- 
tirs were not eontrolling in deter¬ 
mining wludher eirt.fieaie should be 
granted—^In re inland Pipe Line Co., 
57 P.2d 65. 143 Kan 820, 

12. Kan—In re Inland I'lpe Line 
Co, supra. 

13. Kan—In re Inland Pipe Line 
Co., supni. 

14L Fla—State cx nl, l*o«tal Tele¬ 
graph Cable Co. v. Wells, 118 So. 
731, 96 Fla. 591. 60 A.L IL 1072. 

15- Fla,—State ex rel, postal T<le- 
gniph Co V. Wells, hupni. 

16. U.S.—Ulaek & White Taxicab 
& Transfer Co. v. liroun & Yel¬ 
low Taxicab & Tian.sfer CC\ 

A.Ky., 15 F.2d 509, certioKiri 
granted 47 S Ct. 472. 273 U.S. 690. 
71 l».Kd. 842. affirmed 48 S.Ct. 404. 
276 U.S 518. 72 L.Kd. 681, 57 A. 
I«.R. 426. 
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§ 22. Use of Carrier's Premises 

A carrier may regulate the use of its premises as it 
sees fit, if not inconsistent with its duties as common 
carrier. It is under no duty to allow others to use its 
premises for purposes not connected with such duties. 

A railroad carrier’s station grounds must be de¬ 
voted primarily to public use to the extent neces¬ 
sary for the public objects intended to be accom¬ 
plished by the construction and maintenance of the 
railroad as a highway, but this does not prevent 
the carrier from establishing such reasonable rules 
in respect to the use of its property as the public 
convenience and the interests of the carrier may 
suggest, if such rules are consistent with the pur¬ 
poses for which the corporation was created, and 
are not inconsistent with public regulations legally 
established for the conduct of its business.^'^ A 
carrier by railroad is under no common-law duty 
to permit a coal dealer to construct a coal bin on the 
railroad right of way for assembling and shipping 
coal, nor is such duty imposed on the carrier by a 
statute requiring common earners to furnish freight 
transportation at places which it equips and main¬ 
tains for that purpose.!* Permission granted by 
a railroad to the owners of cotton to use a private 
platform for the storage of cotton is a mere license, 
which does not authorize a cotton owner to send 
an agent to remove the cotton for shipment to oth¬ 
er points, where the agent was a competitor of the 
railroad.!® 

Facilities to patrons of telegraph company. A 
terminal company is not bound to afford patrons 
of a commercial telegraph company facilities for 
carrying on business unconnected with the terminal 
company’s duties as common carrier-^® 


§ 23. Contracts in Violation o£ Regulations 

A valid private contract may be entered Into by a 
common carrier with respect to matters not within du¬ 
ties as such a carrier. 

A common earner may make valid private con¬ 
tracts as to matters not within its duties as a com¬ 
mon carrier,*! as for example “intra-plant” switch- 
mg 

Questions relating to the validity and status of 
contracts in violation of regulations are discussed 
infra § 130, in connection with special contracts 
for the transportation of property, and infra ^ 
392-397, where the question of contracts in violation 
of statutes prohibiting discrimination is treated. 

§ 24. Judicial Proceedings to Enforce or Re¬ 
strain Enforcement of Regulations by 
Statutes or Orders of Railroad Com¬ 
missions 
a In general 
b. Injunction 

a. In General 

The orders of a state railroad commission or other 
similar body are subject to Judicial review; but the 
courts will not interfere in the absence of clear evidence 
to overcome the presumption that the acts of the commis¬ 
sion are Just, reasonable, and within its powers. 

Orders of a state railroad commission or other 
like administrative body, com^damed of as being 
unreasonable or beyond the powers of the commis¬ 
sion,** and the determination by the commission as 
to who is a common carrier,*^ are subject to appro¬ 
priate judicial review; and the methods whereby 
such review can be obtained may be by an action to 
set aside or rescind the order,*5 by an appeal from 
such order,*® or by a suit to enjoin its cnforcc- 


17- Mo.—Canary Taxicab Co v. Ter¬ 
minal Ry. Ass’n of St. Louis, 294 
S.W. 88, 316 Mo 709. 

18. Ky.—^Browning v. Liouisville Sc 
N. R Co, 281 S.W. 490, 213 Ky 
376, 44 AL.R 1522. 

19. N C.—^Norfolk Southern R. Co. 
V. Rapid Transit Co., 149 S.E 733, 
734, 197 NC 505. 

“Obviously, this would amount to 
permitting the competitor to use 
plaintifiTs property in order to car¬ 
ry on his business—^Norfolk South¬ 
ern R Co. V Rapid Transit Co., su¬ 
pra 

20. Fla.—State ex rel. Postal Tele¬ 
graph Cable Co v. Wells, 118 So 
731, 96 Fla 591, 60 A.L.R 1072. 

81. U S.—American Smelting Sc Re¬ 
fining Co. V. Union Pac. R Co, 
aC.A.Neb., 256 F 737. 

XL Mich.—Grand Trunk Western R. 


Co. V Mount Clemons Sugar Co., 
369 NW. 208, 277 Mich 366. 

23. Fla—State v. Jacksonville Ter¬ 
minal Co.. 106 So 576. 90 Fla. 721 

La.—^Empire Rice Milling Co. v 
Railroad Commission of Louisiana, 
79 So. 833. 143 1036. 

Pa —^Beaver Valley Service Co. v 
X^ublic Service Commission, 186 A 
304, 122 Pa Super. 221. 

Tex—^Missouri, K. & T, Ry Co of 
Texas v Empire Expiess Co., Com 
App., 221 S W 590, reversing, Civ 
Aw)., 173 S.W. 223—^Railroad Com¬ 
mission of Texas v. San Antonio 
Compress Co, Civ.App, 264 SW. 
214, error denied 278 S.W. 1115, 
114 Tex. 582 

W.Va.—^Baltimore & O. R. Co. v. 
Public Service Commission. 94 S.E. 
645, 81 W.Va. 457, L.R.A.1918D 

268. 

24. La.—Crowell St Spencer Lumber 
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Co. V. Louisiana Public Service 
Commission, 102 So. 866, 157 La. 
676. 

25. La.—Empire Rice Milling Co. v. 
Railroad Commission of Louisiana, 
79 So. 83.3, 143 La 1036 
W Va —Baltimore & O. R. Co. v. 
Public Service Commission. 94 SE. 
545. 81 WVa- 57. L.RA1918D 268. 

Time of fliing suit 

In Louisiana, by Act No 171 of 
1908 no suit to set aside, change, 
or alter orders of the railroad com¬ 
mission should he entertained unless 
filed withm three months after the 
order is made—Shreveport Window 
Glass Co. v. Railroad Commission of 
Louisiana, 79 So. 407, 143 Lau 794. 

28. 111.—State Public Utilities Com¬ 

mission of 111. V. Atchison, T & S. 
F. Ry. Co, 115 N.E 904, 278 Ill. 58 
—State Public Utilities Commis- 
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ment, as stated infra subdivision b of this section. 
Millings in transit being- a burden placed on the 
carrier, the vahdity of a rule of the railroad com¬ 
mission requiring such service may be contested 
by the carrier, but by no one else.’^ 

In determining the reasonableness of regulations 
as to facilities to be furnished by the carrier, the 
courts cannot go further and determine the facilities 
which they deem reasonable, that being a legisla¬ 
tive function.^® Since the acts of the commission 
arc presumed to be just and reasonable,-® or, as ex¬ 
pressly declared by constitutional or statutory pro¬ 
visions in some jurisdictions are prima facie just 
and reasonable, the courts will interfere only when 
it clearly appears that the commission has exceed¬ 
ed Its powers;®® and the findings of the commis¬ 
sion will not be disturbed, if there is sufficient evi¬ 
dence to support them®*- Jii other words, in deter¬ 
mining the reasonableness of the regulations the 
courts in deference to the governmental functions 
conferred by law upon the commissioners will not 
only require the pnma facie presumption of reason¬ 
ableness impressed by the sUitutc on the regulation 
to be overcome by the admissions or the proofs, but 
will also require the admissions or the proofs of un¬ 
reasonableness to be clear and convincing, every 
reasonable doubt being yielded in favor of the regu- 

sion V Ohicaffo & W. T, Jly. Co., 

114 NXiS 325, 275 HI. 555, 

Okl—amerce Oil Corporation v. I'hcr- 
nix Refining Co, 150 1* «57, 79 Okl. 

36. 

27- "La.—Empire Rice Milling Co. v. 

Railroad Gommiasion of Louisiana, 

79 So. 633, 143 La. 1036. 

28: Tex—^Missouri, K & T. Uy. Co. 
of Texas v. Empire Express Co., 

ComApp, 221 S.W. 590, reversing, 

Civ.App., 173 S.W. 222. 

29. La.—Empire Rice Milling Co. v. 

Railroad Commission of Louisiana, 

79 So. 333, 113 X..a. 1036. 

30. Ark.—St. Loui.s. I. M. & S. Ry 
Co v. Clark Tressed Brick Co., 192 
S W. 382, 127 Ark. 474. 

Ill.—Chicago & E. I Ry. Co. v Com¬ 
merce Commission, 175 N.E 8, 343 
Hi. 117—Atchison, T. & S P. Ry 
Co. V. Illinois Commerce Commis¬ 
sion. 166 N.E. 466, 335 111. 70. 

La.—^Empire Rice Milling Co. 

Railroad Commission of Louisiana, 

79 So. 833, 143 La. 1036 
31«texinJ7>A-tLoiL as to duties of ex¬ 
press company in transportation 
of money 

What is the reasonable amount of 
money which an express company 
may be required to take the risk of 
keeping overnight in any given point 
of shipment is an administrative 
question rather than one of law. 


lation.®® However, unreasonable regulations are 
not within the authority conferred by law upon the 
railroad commissioners, as stated supra § 18 a, and, 
when regulations appear from the pleadings or the 
evidence in a case to be unreasonable and violative 
of constitutional provisions for the protection of 
private property rights, such unreasonable regula¬ 
tions will not be enforced by the courts.®® It has 
been held that, where the court cannot say that 
orders of a stale railroad commission prescribing a 
system of bookkeeping arc unreasonable as a mat¬ 
ter of law, it canni)t determine that question as one 
of fact.®"^ Where it clearly appears from the plead¬ 
ings that a regulation of the railroad commissioners 
IS just, it IS not iiifccssary for the court to take 
testimony on the sxibjcct.®® The rcmeilies for en¬ 
forcing rights uiKler a railroad commission law 
have been held to be governed exclusively thereby, 
notwithstanding a provision therein that the act 
“shall not have tlic effect to release or waive any 
right of action . . . for any right, pen illy, or 
forfeiture which may have arisen, or may hereafter 
arise, under any law of this state.”®® The use of 
remedies for enforcing obedience to duties imposcil 
by laws x>asscd to accomplish the punioses siiecified 
IS not taken away by implication by a constitutional 
provision which after specifying that the legisla¬ 
ture may pass certain laws regulating common car- 

tracks on Its belt lino in Omaha to 
use of other c'ompiLnieH.'''MiHSourl 
I*ac. R. t'orparat ion in Nebraska v. 
N€d}ra8ka State Ry. f'onimission. 216 
N.W. 138, 11.5 Neb. 856. t-rror dis¬ 
missed 49 S.Ct. 81, 278 U.S. 569, 73 
L.Ed. 511. 

rinAing that pipe line Ur common 
carrier 

A finding by tli«* eortxiration com¬ 
mission that a pipe Itiu* extending 
between two points within th«* state 
has been transporting oil for hir** 
and is a common camt*r, ivlthln 
the meaning of Jlc^v 1^ 1910 S 4309, 
will not be disturbed on appeal to 
supreme court, when thi*re Is evl- 
denc«* reasonably tending to support 
such finding.—^I*ieree Oil Corptrration 
v Thwnix Refining Co., 190 1*. 857, 
79 OkL 36. 

32. Fla.—State v. Atlantic C^oast 
Line R. Co.. 60 So. 1K6. 64 Fla. 
469. 

33: Fla.—State v. Atlantic Coast 
Lino R. Co, 81 So. 498, 77 Fla. 
366. 

10 C.J. p 63 note 25. 

34. Tex.—^Texa.s, etc.. U. Co. v. StatO 
R. Commn., 150 S,W. 878, 106 Tex. 
386. 

35. Fla.—State v. Atlantic f'east 
Line 11. Co., 54 So. 900. 61 Fla. 799, 

36. Mont.—Doney v. Northern Faa 
Ry. Co.. 199 F- 432, 60 Mont. 209. 


It is a question of fact, or at least 
a mixed question of law and fact, 
and one which should be left, in a 
large degree, to the sound discretion 
of the public service commission, 
which has Jurisdiction over such 
matters, and the conclusions of that 
tribunal are not to be disturbi*d by 
Judicial interfewmee unless it is 
made clearly to appear that they are 
unreasonable and not in conformity 
with law.—^Henderson Coal Co. v. 
Tublic Service Commission, 73 Ta. 
Super. 45. 

Extent of competition, in intrastate 
transportation of freight by common 
carrier is largely matter of iwlicy 
and administrative quc^stion, which 
must be left to sound Judgment and 
discretion of public service commis¬ 
sion, decision of which, liasiHl on 
competent and relevant evidence, 
will not be disturbed by supcYlor 
court, unless convinced that it is un¬ 
reasonable or not in conformity with 
law.—Beaver Valley Service Co. v. 
Xhiblic Service Commission, 186 A. 
304, 122 Pa.Super. 231, 

31- IIL—Chicago & M. I. Ry. Co. v. 
Commerce Commission, 175 M.E. 8, 
343 III. 137—Atchison, T. & S. F, 
Ry. Co, V. Illinois Commerce Com¬ 
mission. 166 N.E. 466, 336 IIL 70. 
Evidenee is held snillci«nt to sup¬ 
port state railway commission's or¬ 
der requiring railroad to open te^m 

58 



13 C.J.S. 


CARRIEBS 


riers further provides for enforcing such laws by 
adequate penalties and forfeitures.^^ The power of 
the courts to review the determination of the com¬ 
mission as to the reasonableness of rates, and the 
proceedings for relief from such rates, whether 
brought by the carrier, see infra ^ 305-308, or by 
the shipper or consignee, see infra § 309, or by 
bondholders, sec mfra § 310; and the remedies for 
unjust discrimination, see infra §§ 38 b and 391, are 
discussed in the sections indicated. 

Mandamus to compel obedience to orders of rail¬ 
road commission or other like bodies is consider¬ 
ed in the CJ.S. title Mandamus § 231, also 10 CJ. p 
63 note 21; 38 CJ. p 813 note 50-p 814 note 53. 

b. Injunction 

The enforcement of an unlawful or unreasonable or^ 
der of a state railroad commission may be enjoined; and 
injunction will lie in a proper case to restrain a carrier 
from violating state or federal regulations. 

A reasonable exercise by the commission of pow¬ 
ers conferred upon it may not lawfully be enjoin- 
ed,38 but a court of equity may enjoin the enforce¬ 
ment of arbitrary and unreasonable orders,^® where 
the statutes do not provide for a judicial review.^O 
So, a shipper who is liable to suffer irreparable in¬ 
jury by reason of an unlawful order by a state rail¬ 
road commission assuming to regulate interstate 
commerce is entitled to an injunction restraining 
the commission from enforcing such order.^i Un¬ 
der a statute making regulations by the railroad 
commission conclusive until found otherwise in a 
direct action brought for that purjiose, a suit to en¬ 
join the enforcement of a regulation is a collateral 
attack thereon and cannot be maintained,^2 al¬ 
though it has been held in the same jurisdiction 
that, in a suit to set aside an order of the commis- 


§ 24 

Sion as unjust and unreasonable, the court may 
grant a temporary injunction against the enforce¬ 
ment of such order.43 Under a statute providing 
that the railroad commission may prescribe a system 
of bookkeeping to be observed by railroads, and 
that the commission shall cause to be prepared suit¬ 
able blanks with questions calculated to elicit all in¬ 
formation concerning railroads and shall furnish 
such blanks to railroads as often as may be neces¬ 
sary, it was held that, notwithstanding a circular 
issued by the railroad commission prescribing a sys¬ 
tem of bookkeeping was objectionable and subject 
to injunction, it was improper for the court to en¬ 
join the commission from including in subsequent 
circulars matters which were properly included in 
the original circulars and which could properly be 
prescribed as “bookkeeping.”^^ 

Injunction against carrier. Injunction will lie to 
restrain one from carrying on the business of a 
common carrier without obtaining a certificate of 
convenience and necessity ^5 In a suit by a public 
utilities commission to enjoin persons from using 
their trucks as common earners in hauling produce, 
where defendants deny that they are common ear¬ 
ners, the burden is on the commission to prove by 
dear and convincing evidence that they are such 
carriers.^® 

Violation of Interstate Commerce Act. A single 
stockholder in a railroad corporation cannot main¬ 
tain a bill to enjoin the railroad from violating the 
commodities clause of the Interstate Commerce Act 
forbidding railroads from transporting in interstate 
commerce commodities in which they are interested, 
in the absence of a showing that jilaintiil suffered 
any substantial injury from the violation or that 
there were any other equities entitling him to in- 


37- Fla.—State v. Jacksonville Ter¬ 
minal Co., 27 So. 225, 41 Fla. 377. 

3BL XJ.S —Atlas Pipe Line Co v. 
Sterling, DC Tex., 4 F.Supp 441. 

38- Tex —^Texas & P. liy Co. v. 

R. Commn., 150 SW, 878, 105 Tex. 
386, reversing on other grounds, 
Civ.App., 140 S W. 820—^Missouri, 
K. & T. Ry. Co. of Texas v. JBm- 
pire Bxpress Co, ComApp., 221 S. 
W. 590. reversing Civ.App., 173 

S. W. 222. 

40l XJ.S—^Illinois Cent. R. Co. v. 
Railroad Commission of Kentucky, 
D.CKy., 1 F.2d 805. 

XlTect of temporary InjnnctioiL 

Where an order of a state rail¬ 
road commission was temporarily en¬ 
joined to enable the commission to 
reconsider it, the commission had 
jurisdiction to hold a further hear¬ 
ing.—^Illmois Cent. R. Co. v. Rail¬ 


road Commission of Kentucky, D.C. 
Ky., 1 F.2d 805. 

41- XJ.S.—J. Rosenbaum Grain Co. 
V. Chicago, etc, R. Co, CC.Tex, 
130 F. 46. affirmed 130 F. 110, 64 
C.CA. 444. 

4aL Tex.—-West Texas Compress & 
Warehouse Co. v. Panhandle & S. 
F Ry. Co., ConuApp.. 15 SW.2d 
558, affirming, CivA.pp., 7 SW.2d 
597. 

43. Tex.—^Railroad Commission of 
Texas v. San Antonio Compress 
Co., Civ.App, 264 SW. 214, error 
denied 278 S.W. 1115, 114 Tex. 
682. 

Bx parte hearing 

Under Rev.St. art 6657, requiring 
that action to set aside order of 
railroad commission be **trffid and 
determined as all other civil cases," 
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such orders are subject to action ^of 
court, m same manner, and to same 
orders and method of procedure, as 
other civil suits, and may lie set 
aside by injunction on sworn petition 
or ex parte hearing before final judg¬ 
ment after hearing on merits—^Rail¬ 
road Commission of Texas v San 
Antonio Compress Co., TexCiv.App., 
264 S.W. 214, error denied 278 S.W. 
1115, 114 Tex. 582. 

44. Tex—^Texas R. Commn. v. Tex¬ 
as, etc., R Co., 150 SW. 878, 105 
Tex 386, reversing. Civ App., 140 
S.W 829 

45- Ohio.—Bruner v Public Utili¬ 
ties Commission of Ohio, 170 N.EL 
184. 34 Ohio App. 198. 

46. Ohio.—Public Utilities Commis¬ 
sion of Ohio V. Holdren, X71 N.£L 
255, 34 Ohio App. 416. 
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junctive reliefIn a proceeding to enjoin a rail¬ 
road company whose stock was owned by a holding 
company from transporting in interstate commerce 
the products of producing companies whose slock 
belonged to the same holding company, the supreme 


court, in determining whether or not the railroad 
company violated the act, should consider not what 
the corporation had power to do, or did, but what it 
now has power to do or is doing.^* 


C. RIGHT OF CARRIER TO MARE REGULATIONS FOR CONDUCT OF BUSINESS 


§ 25. In General 

A common carrier may make reasonable rules for the 
conduct of its business, and may alter them on reasonable 
notice. 

A common carrier has a right to conduct its busi¬ 
ness according to the rules of the common and stat¬ 
utory law it may make, and enforce by its agents, 
reasonable and necessary rules for the transaction 
of Its business, 50 with a view to the safety, protec¬ 
tion, and preservation of freight,®! as well as the 
protection of itself against fraud and imposition,5^ 
provided such rules arc not in contravention of 
law®^ or of some regulation of the railroad commis¬ 
sion,®^ and do not unnecessarily infringe on the 
rights of the public and others having or carr 3 nng 
on business in connection with railroad traffic and 
travel.®® The power of the carrier to make rea¬ 
sonable rules implies power to alter or modify such 
rules from time to time, as it may deem proiicr 
and expedient, on reasonable notice to the public, in 
order that the interested parties may be apprised 


of what is required in seeking service at the hands 
of the carrier.®® The rules which the carrier adopts 
for the management of its business arc presump¬ 
tively right and reasonable,®^ and the burden is 
on him who assails them to prove that they arc un¬ 
fair and unjust, and it is only when it clearly ap¬ 
pears by competent evidence that they arc unreason¬ 
able that commissions or courts may lawfully inter¬ 
fere to annul or to change them.®*'* 

§ 26. Time, Place, and Method of Receiving 
Freight 

A common carrier may make reasonable rules, not In 
contravention of law or the regulations of the railroad 
commission, prescribing the times, places, methods and 
forms in which goods shall be delivered to the carrier, 
and the mode of packing, loading, and transporting the 
same. 

A carrier may make and enforce reasonable regu¬ 
lations, fixing the times, the places, the methods, 
and the forms in which it will receive the various 
commodities which it undertakes to carry,®® and 


47. us —Kotchum v. Denver 8c R. 
(J. R. Co., C.CAUtah, 248 F. 106, 
160 aC.A. 246. 

48. U.S —U S. V Klffin, J. & E Ry. 
Co. Ill, 56 S-Ct. 811. 208 U.S. 492, 
80 D Kd 1300, afnrmingr, D.C, 11 
F.Supp. 435. 

49. Okl—IT. S. Express Co. v. State, 
150 P. 178. 

50n Ga—Ontral of Georffia Tly. Co 
V. Smith. 120 S.JK. 30, 31 Ga.App. 
135. 

N Y.—^Feynman v. Amt^ricjin Ry. Ex¬ 
press Co. 234 NYS. 727. 131 

Mise.. 223 

Pa—Ileuderson Coal Co. v. l*ul>lic 
Si'rvice Commission, 73 1‘a.Supir 
45. 

Toiin —^Louisville & Nashville It Co. 
V. Knoxville Transfer Co., 8 Tenn. 
Civ.App. 223 
10 C J. p 64 notes 39, 41. 

Corpus Juris is elt< d in Cantor v. 
Pennsylvania It. Co , 270 N-Y S 346. 
351, 150 Misc. 814, to the proposi¬ 
tion that unreasonabh» regulations 
hy earners are not favored by the 
courts. 

51- Pa—^Henderson Coal Co. v. Pub¬ 
lic Service Commission. 73 Pa. 
Super. 45. 

52. Pa.—Henderson Coal Co. v. I>ub- 
lic Service Commission, 73 I*a.Su-| 
per. 46. > J 


Carrier’s risrht to protect 'hlinwelf 
from fraud by n^asonable rules is 
correlative of right to receive com¬ 
pensation eommensurate to risk as- 
sumt'd—^Feynman v. American Ity. 
Express Co., 234 N.Y.S. 727, 134 Misa 
223. 

53L Okl.—U. S. Express Co. v. Stale, 
150 P, 178. 

I’a —^Ibrnclersun <^>al <''o. v. I’ublic 
Service Commission, 73 I*a.Super. 
45. 

Tenn.—Louisville & Nashville It. Co 
v. Knoxville Transfer Co., 8 Tenn. 
(hv.App, 223. 

54. Okl.—U. S. Express Co. v. Stale, 
160 I» 178. 

55. Tenn.—Summit t v. State, 8 Lea 
413, 41 Am IL 637. 

56- US—U. S. v- Oregon It., etc., 
Co., CC.Or., 159 F 97.5—Ilnrp v. 
Choi'taw, etc-.. It. Cm,, Ark., 125 F, 
445, 61 C C A. 405, alUrmini? 118 F 
169. 

57. US.—matt V LcH-ocq, S.!)., 158 
F. 723. 85 C.OA, 621, 15 L It A, 
NS., 658. reversing 150 F. 391. 

SSL U S.—Platt V l.iCH‘oeci, S.I>., 158 
F, 723. 85 CC.A. 621. 15 L.It.A..N. 
S, 558—Harp v Choctaw, etc., IL 
Co., Ark., 125 F 445, 61 C.CA- 
405, afllrming 118 F. 169 
69- Ga.—Central of Georgia Ry. Co. 
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V. Smith, 120 SE. 30, 31 Ga-App. 
135. 

Pa—Henderson (\>al Co. v. Public 
Service Commission, 73 l*a.Super. 
46. 

10 C.J. P 65 note 44. 

Time of delivery to oarrler 

A common cnirur may m.nke a 
rule requiring articles to be deliver¬ 
ed within the time n« cessary to ship 
them in Its next tmsuing trip. 
WhiTe an expnss coinpany made a 
rule tliat it would refust' ft>r trans¬ 
portation paekagts of inomy to Ik* 
shippf*d on the following day, such a 
provision is not unnsisonabie or con¬ 
trary to the rt gulatitin.s of the Puldic 
Si‘rvice (\iniiKiny lja.-w —lit^nderson 
Coal Co. v. I’uhlii* Service tkmiinis- 
sion, 73 I’a.Super. 45. 

Shipping instructions and receipt for 
freight 

A conimun carrn r, which, under 
Civ.Code 1910 § 2729. is bound to 
reteive all goods and passengers of¬ 
fered, on tompliance with resiscmable 
regulations adopt<Hi for its own saft*- 
ty and thi* Inmeiit of the iiulihc, may 
properly establish a rule that it as¬ 
sumes no responsibility for freight 
until it has lM*«‘n received wdth prop¬ 
er shipping instruct tons and rt*ceipt- 
ed for hy its agemt.—Central of <leor- 
gia Ry. Co. v. Smith, 130 S.E. 30, 31 
GaApp. 135. 
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may make regulations providing how commodities 
shall be packed or loaded for shipment, so that they 
may be handled and transported conveniently, safe¬ 
ly, and expeditiously,®® but such rules must not con¬ 
travene any rule of law or lawful regulation pre¬ 
scribed by the railroad commission.®^ However, 


the carrier cannot impose unusual conditions on a 
shipper nor require him to go to unusual expense 
in delivering his goods for transportation .®2 Re¬ 
gardless of statute, carriers cannot maintain unrea¬ 
sonable regulations for the receipt and transporta¬ 
tion of freight.®^ 


D. DUTY TO RECEIVE AOT) TRANSPORT PROPERTY 


§ 27. General Rule 

Every common carrier is under a duty to receive and 
transport any property tendered to it for transportation, 
provided the property is such as it holds itself out as 
willing to carry, or as it usually carries. A private car¬ 
rier has no duty to transport goods in the absence of a 
special contract. 

Both under and apart from statutory provisions 


to that effect, every common carrier is under a 
duty to receive for transportation and to transport 
the property of any person tendered to it for trans¬ 
portation, provided the property is such as it holds 
Itself out as willing to cariy, or as it usually car¬ 
ries.®^ Such duty arises out of the relationship 
which a common carrier sustains to the public, and 
IS imposed by law,®® it exists independently, there- 


Sbipxnent of live stock 

Railroad’s operating rule restrict¬ 
ing west-bound live stock shipments 
to one tram weekly, except special 
movement on showing of necessity, 
was not void, although not included 
m filed and published tariff—^Bodine 
& Clark Livestock Commission Co. 
V Great Northern Ry Co, CCA.Or., 
63 F 2d 472, certiorari denied 54 S Ct- 
4S. 290 US. 629, 78 L.Fd. 548. 
ea U.S—Harp v. Choctaw, etc, R 
Co, Ark., 126 F. 445, 61 C,CA. 
405. 

Miss—^Vicksburg, etc.. Tobacco Co. 
V. U. S. Fxpress Co, 8 So 332, 68 
Miss 149. 

S.C.—Harveley v. Southern R. Co, 
78 S.E 887, 95 S.C. 201 
ei. OkL—U. S Express Co. v. State, 
150 P. 178. 

Pa —^Henderson Coal Co. v Public 
Service Commission, 73 Pa.Super 
45 

63. Ark.—St. Louis, etc., R Co v. 
State, 104 SW. 1106, 84 Ark. 160. 

63. Mo.—Warner v. St. Louis, etc., 
R. Co, 137 SW. 275, 156 Mo.App. 
523. 

N.C.—^Alsop v. Southi^rn Express Co., 
10 S.E. 297, 104 N.C, 278, 6 L.R. 
A. 271. 

64. U.S.—Swaync & Hoyt v. Ever¬ 
ett, China, 256 F. 71, 166 aCA. 
399—Chicago, R, L & P. Ry. Co. 
V. Lawton Refining Co., OkL, 253 
F. 705, 165 CCA. 299. 

Ala.—St. Louis & S. F. Ry. Co. v. 
Georgia, F. & A. Ry. Co, 104 So. 
33, 213 Ala. 108 

Ark.—clones v. Ferguson, 27 SW.2d 
96, 181 Ark. 522. 

Conn —Ace-High Dresses v. J. C. 
Trucking Co., 191 A. 536. 122 Conn. 
578. 

Ga.—^Ehight v Georgia Southwestern 
& G. Ry Co., 90 S.E. 81, 18 Ga 
App. 539. 

Ill.—^Kenna v Calumet. H. & S. E. R. 
Co.. 120 NE 259, 284 IlL 301, af- 
flmning 206 HlApp. 17. 


Ky—Cumberland Pipe Line Co v 
Commonwealth ex rel. Sheriff of 
Estill County, 79 SW2d 366, 258 
Ky. 90—^Dawkins Lumber Co. v 
L. Carpenter & Co. 281 S.W. 1013, 
213 Ky. 795—^Hall v. Cumberland 
Pipe Line Co. 237 S.W. 405, 193 
Ky 728 

La—^Miller Engrineermg Co v. Lou¬ 
isiana Ry & Nav. Co, 81 So 314, 
144 La. 786 

Md.—American Ry Express Co. v. 
Peninsula Produce Exch., 130 A. 
346, 148 Md. 465. 

Mass.—Haddad v. Griffin, 142 N.E 
74, 247 Mass. 369—^Houle v. Lewon- 
is, 140 N.B 427, 245 Mass. 254. 
Mo.—^Fewel v. St. Louis 6s S F. Ry. 

Co.. App., 267 SW. 960. 

N H —^Bernardi Greater Shows v. 
Boston & M. R R. 165 A 124. 86 
N H. 146. 

NM—San Juan Coal & Coke Co. v. 
Santa F6. S. J & N. R. R., 298 P. 
663, 35 N.M. 336. 

N Y —Crittenden v. American Ry. 
Expre.ss Co.. 199 N.YS 521, 205 
App Div 228, affirmed 144 N.E. 
899. 238 N.Y. 578. 

Okl—St. Ijouis & S. F. Ry. Co. v. 
State. 184 P. 442. 76 Okl. 60, P.U. 
R.1920A 605, 7 A.LR 140. 

Pa —New York, Susquehanna & 
Western R. Co v. Ruthven. 88 I^a 
Super. 601. 

Tex—Gulf, C & S. F. Ry. Co v. 
Hamilton. Civ App., 67 S W 2d 309, 
appeal dismissed 89 S.W.2d 208, 
126 Tex. 542—^Texas Pipe Line Co. 
v. Burton Drilling Co., Civ App, 
64 SW.2d 190—Ft. Worth & D. C. 
Ry. Co. V. Strickland, Civ.App., 208 
SW. 410. 

Wash —Spokane Valley Growers' 

Union V. Spokane & L E. R. Co, 
175 P. 184. 103 Wash. 587. 

10 CJ p 66 notes 52, 55. 

Apparently recognising role 
Ala—^Mobile & O. R. Co. v. Zimmem, 
89 So. 475, 206 Ala 37, 16 AL.R. 
1362. 

Ky.—Louisville *& N. R. Co. v. Falls 
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City Ice & Beverage Co., 61 SW- 
2d 639, 249 Ky. 807, 91 A.L R 509. 
Duty of intermediate and terminal 
earners to receive and transport 
property see infra § 419. 

Liability of lessor railroad for re¬ 
fusal of its lessee to transport 
properly see C.J.S. title Railroads 
§ 355, also 51 C.J. p 1093 note 70. 
The statement of this mle In Corpus 
Juris 

(1) Has been adopted by the court 
in Its syllabus.—St. Louis & S. F. 
Ry. Co. V. Slate, 184 P. 442, 76 Oki- 
60, 7 A.L.R 140. 

(2) Has been cited m support of 
a holding that the language of the 
Hepburn Act § 1 subd 4 “is merely 
declaratory of the common-law rule." 
—^Lucking V. Detroit & C Navigation 
Co., D.CMich, 273 F. 577, 583- 

Shipper entitled to reasonable serv¬ 
ice 

Ind.—^Vandalia R Co. v Schnull, 122 
N E. 225, 188 Ind. 87, reversed on. 
other grounds 41 SCt. 324, 255 U- 
S. 113, 65 LEd. 539, opinion con¬ 
formed to 130 N.E. 865, 190 Ind- 
638. 

Itofnsia by carrier’s agent because 
of personal animosity between him¬ 
self and the shipper has been held 
to render the carrier liable —^Lan- 
nmg V. Sussex R Co, 1 N.J L.J 21- 

A statute Imposing a penalty on 
a railroad company for failure te 
furnish cars on reasonable demand 
docs not relieve it of its duty to 
transport.—^Bell v. Norfolk Southern 
R Co., 79 S.E. 421, 163 N.a 180. 

65. U.S—The Henry W Breyer, D- 
C.Md., 17 F.2d 423. 

Pa.—^New York, Susquehanna & 
Western R Co. v. Ruthven, 88 Pa- 
Super. 501 

Tex—Gulf, C. & S. F. Ry. Co. v- 
Hamilton, Civ.App, 57 SW.2d 309, 
appeal dismissed 89 S.W.2d 208, 
126 Tex. 542 
10 C.J. p 66 notes 52, 68. 
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fore, of any special contract,®® and is unaffected 
by any length of time, manner of treatment, or habit 
of dealing with shippers,®^ or by any contract be¬ 
tween common carriers themselves by which cither 
earner will be disabled from performing service to 
which the public is entitled.®® 

Private carrier. A private carrier is under no 
duty to receive and transport goods unless it has 
entered into a special contract to do so.®® 

§ 28. Excuses for Refusal to Receive and 
Transport 

a. In general 

b. Character or condition of property 

tendered 

c. Circumstances beyond carrier’s con¬ 

trol 

d. Other excuses 
a. In General 

A common carrier’s duty to receive and transport 
property is subject to reasonable limitations and condi¬ 
tions, and, where necessary to the proper conduct of its 
business, the carrier may declare an embargo on the car¬ 
nage of property. 

The duty of a common earner to accept for car¬ 


riage and to carry property tendered, discussed in § 
27 supra, is not an absolute one, but is subject to 
reasonable limitations and conditions.*^® Accord¬ 
ingly, whenever necessary to the proper conduct 
of Its business, a common carrier may lay an em¬ 
bargo on the carriage of property^ ^ for a limited 
and definite period, or for an unlimited or indefinite 

pcriod.'^2 

b. Character or Condition of Property Ten¬ 
dered 

A common carrier is not required to receive and 
transport property of such character or in such condi¬ 
tion that it cannot be deemed to have held itself out as 
willing to carry it; nor, except in some circumstances, 
is it required to haui privately owned cars. 

In the absence of statute to other effect, a com¬ 
mon carrier is under no duty to receive and trans¬ 
port property of an extraordinary characlerj® or 
other than it holds itself out as willing to carry.^^ 
Thus, it has been held that it may refuse to re¬ 
ceive and transjiort property of a dangerous char- 
acter,75 although there is authority to the con¬ 
trary;*^® it may refuse to receive and transport 
property injurious to the public health, peace or 
morals,^^ or jiroperty the transportation of which is 
pnihibited by law,*^® or the handling of which is 


66. U.S—The Henry W. Breyer, D 
C.Md., 17 F.2d 423. 

Conn —^Ace-High Dresses v. J. C. 
Trucking- Ck>., 191 A. 536, 122 Conn. 
578, 

Pa.—New York, Susquehanna & 
Western R. Co v. Ruthven, 88 Pa. 
Super. 601. 

Tex—Gulf, C. & S. F. By. Co. v 
Hamilton, Civ.App, 57 S W.?d 309, 
appeal dismissed 89 S.W.2d 208, 
126 Tex. 542 
10 C.J. p 66 notes 52, 53. 

67- Ky.—^Louisville, etc., TL Co. v. 
Higdon, 148 S.W. 26, 149 Ky. 321. 

68. Ky.—Chesapeake, etc., R. Co. v 
Peed, 150 S W. 472, 155 Ky, 696, 
Ann.Oas.l915C 460—Seasongood v. 
Tennessee, etc., Transp. Co., 54 S. 
W 193, 21 Ky.L. 1143, 49 L-R-A. 
270. 

Limitation generally on right of 
common carrier to make special 
contracts see infra § 130. 

69. Ark—clones v. Ferguson, 27 S 
W.2d 96, 181 Ark. 522 

Conn.—Ace-IIigh Dresses v. J. C. 
Trucking Co., 191 A. 536, 122 Conn. 
678. 

Ky.—^Dawkins Lumber Co. v. L. Car¬ 
penter & Co., 281 S.W. 1013, 213 
Ky. 795 

Mass.—^Haddad v. GrifSn, 142 N.H. 
74, 247 Mass. 369. 

Xtumber company railway held not 
required to receive and haul freight 
for public.—Dawkins Lumber Co. v. 
!«. Carpenter & Go., 281 S.W. 1013. 
213 Ky. 795. 


TO. La.—^Miller lOngineering Co 

V. Ijouisiana Ry. & Nav. Co., 81 So. 
314. 144 La. 786 
10 C.J. p 67 note 62, 

71- U.S.—^U. S. V. Metropolitan 
Immber Co.. i).O.N.J., 354 F. 336. 
"Embargo” defined 

"An embargo is a notice issued by 
a common carrier refusing to re¬ 
ceive or carry certain kinds of j 
freight on its line, or lietween cer¬ 
tain points."—('•hesapeake, etc., R. 
Co. V. O’Gara. 139 S.W. 803, 804, 144 
Ky. 561. 

Embargo held violative of federal 
statute 

However, a declaration of «*mbargo 
by an interstate carri<*r, at tht* re¬ 
quest of a consignee under contmet 
to receive interstate shipments, was 
held violative of a provision of the 
Hepburn Act as to an interstate car¬ 
rier’s duty to transport property.— 
Menosha Paper Co. v. Chicago, etc., 
H. Co., Wis, 36 S.CL 501, 241 U.S. 
55. 

7a. Ky.—Chi'sapeake, etc., R. Co. v. 
O’Gara, 1J9 S.W. 803, 144 Ky. 661. 

78. U.S -^^hicago, R. I. & P. Ry. Co. 
V. Lawton Rellning Co., OkL, 253 
F. 705, 165 aC.A. 299. 

Okl—St. Louis & S. F. Ry. <30. v. 
State, 184 P. 442, 76 Okl. 60, 7 A. 
L.R. 140. 

10 aJ. p 43 note 63 CbJ. 

74b Ala.—Alabama Great Southern 
I R. Co. V. Herring. 174 So. 502, 234 
i Ala. 238. 


Iowa—Slate ex rel Hoard of Rail¬ 
road <\>m'rs V. Ko.H«*nstein, 252 N. 
W. 351, 217 Iowa 985. 

10 O.X p 41 note 43, p 42 note 44. 

75. <3al —C’‘alifomia JN»vvcl«‘r Works 
V. Atlantic, etc., R. t^i., 45 P. 691. 
113 Cal. 329, 36 L.UA. 648 and 
note. 

10 (3.J. p 67 note 64. 

Explosives 

Cal—I'alifofnin I*owcli*r Works v. .A.t- 
lantic, etc., R. Co., 45 P, 691, 113 
Cal. 329, 36 L.U.A. 648. 

Eight of inspectioxL 

It has been swiid that a carrier 
may demand an examination of prop¬ 
erty which it has r«*astmabtf* ground 
to suspect of being of a dangorous 
character, but that, in tiie absetiet^ 
of reasonable* ground for Hti<*h sus¬ 
picion. it t»oss«*sSb*s no such right.^— 
Gulf, C-, & S. F. Ry. Co. v. Fowler, 
122 SW. 693. 57 T.*x.Civ.App. 556 — 
10 C.J. p 67 note 65. 

7& C.S.—^Acliessi lskab«*t Ingrid v. 
Central R. Co. of Nei^" Jersey. N. 
Y.. 216 F. 72, 132 C.CA. 316, L.R. 
A.1916B 716, affirming. I>.<\ The 
Ingrid, 195 F. 596. rehearing de- 
nh‘d 216 F. 991, 132 caA. 665, 
LK.A.1916B 716. certiorari dinted 
35 S.C3t. 281. 238 U.S. 615. 59 Jj.KfL 
1190. 

77- Ga.—Coweta Ckmnty v. Central 
of Georgia li. Co., 60 S.K. 1018, 4 
I GaJlipp. 94. 

Its. IIL—City of Chicago v. Chicago 
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specially taxed.^^ 

Likewise, a common carrier is under no duty 
to receive and transport property not prepared for 
shipment in the manner ordinarily required by it,*® 
or property which has been packed or loaded m 
such a manner,*! or which is in such a condition,*- 
that its transportation would entail extra care and 
nsk. 

Particular train. A earner is not bound to trans¬ 
port on a particular tram goods not ordinarily ear¬ 
ned on that tram, espedally where its practice m 
this respect is known to the shipper,** 


Privately owned cars. A carrier, being requir¬ 
ed to furnish cars on demand, as shown infra § 35, 
is entitled to use its own cars, and is ordinarily 
undef no duty as a common carrier to accept and 
haul privately owned cars;** however, it may ac¬ 
cept and transport such cars upon such terms as 
it sees fit,*5 although it need not transport them 
otherwise than according to its own schedule and 
in its ordinary course of business.*® On the other 
hand, it must receive and transport such cars 
where it holds itself out as willing to do so,*^ or 
where a rule of a state regulatory commission hav¬ 
ing jurisdiction in the matter so provides;** and 


& N W. Ry. Co. 113 N.E 849,, 
275 Ill 30. Ii.RA.1917C 238 
Ky —^Meeks Motor Freigrht v Falls 
City Brewing- Co, 104 S'W.2d 421, 
268 Ky. 213 

Mo—Gum V. St. liOuis & S F Ry. 

Co. App. 198 SW. 494. 

10 C.J. p 67 note 66. 

Zntoxlcatiiig llqLiior 

(1) A common carrier is under no 
duty to carry intoxicating liquor the 
transportation of which is prohibited 
by statute. 

Ky.—^Meeks Motor Freight v. Falls 
City Brewmg Co, 104 SW.2d 421. 
268 Ky. 213. 

Mo—Gum V. St. Louis & S. F. Ry. 

Co.. App. 198 S W 494. 

10 C.J. p 67 note 66 [a] (1). 

(2) On the other hand, it is under 
a duty to carry liquor the trans¬ 
portation of which is not prohibited 
by statute. 

Ga —Southern Express Co. v. State, 
33 S.B. 637, 107 Ga. 670. 73 Am. 
SR. 146. 46 LRA. 417—Knight v. 
Georgia Southwestern & G. Ry. 
Co., 90 SE 81, 18 GaApp. 539. 
JSy .—Louisville & N. R. Co. v Falls 
City Ice & Beverage Co, 61 SW. 
2d 639, 249 Ky 807. 91 AL.R. 509. 
10 C J. p 67 note 66 [a] (2). 

(3) Accordingly an invalid prohibi¬ 
tory ordinance of the city of destina¬ 
tion IS not an excuse for refusal to 
carry intoxicating liquor.—Southern 
Express Co. v. R. M. Rose Co, 53 
SE 185, 124 Ga. 581. 5 L.ILA.,K.S, 
619. 

(4) So also a common carrier has 
been held not entitled to refuse to 
carry an intra-state shipment of 
"3.2** beer, the court finding that 
such beer is nonmtoxicaling and 
therefore not within the provisions 
of the local prohibition law.—Lou¬ 
isville & N. R. Co. v. Falls City Ice 
& Beverage Co., supra. 

IGlk 

A common carrier is not bound to 
carry milk which is not of the tem¬ 
perature prescribed by an ordinance 
of the city of destination.—City of 
Chicago V. Chicago & N. W. Ry. Co.. 


113 NE 849. 275 HI. 30. LRA 
1917C. 238. 

79- Tex—Craddock v. Wells-Fargo 
Co. Express. 125 S.W. 59, 58 Tex. 
Civ.App 551. 

C. O. D. shipments of intoxicatiiig 
liquor may be refused by a common 
carrier where it is required to pay 
a tax on such shipments—Craddock 
v. Wells-Fargo Co. Express. 125 S.W. 
59, 58 TexCiv.App. 551. 

aou Ill—-Wiggins Ferry Co. v. East 
St. Louis Union R. Co, 107 Ill 450. 
Or—^Thompson-Houston Electric Co. 
V. Simon. 25 P. 147. 20 Or. 60. 23 
Am SR 86. 10 L.R.A 251. 

81- Ala—Louisville & N. R. Co. v 
Hendricks. 171 So. 273, 233 Ala 
269 

Cal.—California Powder Works v 
Atlantic, etc. R. Co. 45 P. 691. 113 
Cal. 329. 36 L.RA 648—^Mitchell 
v. North I*ac S. S. Co., 213 P. 293. 
60 Cal.App 554. 

HI.—S Valentine & Co. v. Atchison, 
T. A S. F. Ry Co.. 220 Ill App 
188. 

N D —Gchrke v. American Ry. Ex¬ 
press Co., 240 N.W, 321. 61 ND 
668. 81 A.LR. 808. 

Tex—Abbott V, Tompkins, CivApp., 
283 «.W 647. 

10 C J. p 68 note 77. 

Rotice to reload 

The carrier should notify the ship¬ 
per, so that property Improperly 
loaded may be reloaded in a prop¬ 
er manner.—Louisville A N. R Co. 
v. Hendricks. 171 So. 273. 233 Ala. 
259. 

82. Ala.—Atlantic Coast Line R Co 
V. Dothan Ins. Agency, 80 So. 647. 
16 Ala.App 623. 

IBffect of shipper’s offer of indemnity 

(1) However, the condition of the 
property offered for shipment has 
been held not to excuse a carrier's 
refusal where the shipper has of¬ 
fered to indemnify the carrier 
against any loss resulting from such 
condition.—Spokane Valley Growers' 
Union V. Spokane A L E R. Co., 
175 P. 184, 103 Wash. 587. 

(2) Moreover the carrier's assump¬ 

63 


tion of liability, in such circum¬ 
stances. for any loss not the direct 
result of the shipper’s negligence 
constitutes no excuse for refusal.— 
Spokane Valley Growers' Union v. 
Spokane A I E R. Co. supra. 

83- N C.—Shaw v. Southern Express 
Co. 88 S*B 222, 171 N.C. 216 

8A U S —Sasinowskl v. Boston A M. 

R. R.. CCAMass. 74 P2d 628. 
Ariz —Southern Pac Co v State, 
165 P. 303, 19 Ariz. 20, affirmed 
39 set. 313. 249 U.S. 472, 63 L. 
Ed. 713. 

10 C J- p 73 note 60. 

85- Ariz.—Southern Pac. Co v- 
State, supra 

88. U S.—Sasinowskl v. Boston A 
M: R. R.. C.CAMass. 74 F2d 628. 

87- N H —^Bemardi Greater Shows 
V. Boston A EL R. R, 165 A 124. 
86 NH 146. 

88. Ariz —Southern Pac. Co. v. 
State, 165 P. 303. 19 Ariz. 20, af¬ 
firmed 39 S.Ct. 313, 249 U S. 472, 63 
L.Ed. 713. 

10 C J. p 564 note 28. 

Cars of another carrier 
A carrier is bound to accept and 
transport the cars of another carrier 
not a connecting carrier where or¬ 
dered to do so hy the state railroad 
commission having general supervi¬ 
sion of all steam railroads in the 
state, irrespective of whether it is 
bound to do so under a statute com¬ 
pelling it to accept and transport the 
cars of a connecting carrier.—State 
V Chicago, etc. R Co. 130 N.W. 802. 
152 Iowa 317. 

Under Emergency Railroad Trans¬ 
portation Act see infra § 922. 

Fallnxe to file taxiff 
A carrier is bound to receive and 
transport circus cars where ordered 
to do so by the state corporation com¬ 
mission possessing jurisdiction in 
the matter, even though the carrier 
did not file a tariff providing for 
such transportation.—Southern Pajc. 
Co. V. State. 165 P. 303, 19 Ariz. 20. 
affirmed 39 S.Ct. 313» 249 U.S. 472, 63 
LJBd. 713. 
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it has been held that a statute fixing maximum rates 
where cars are owned or furnished by others 
recognizes a shipper’s right to use its own cars 
and requires a carrier to haul such cars.^® 

c. CircnmstaiLces beyond Carrier’s Control 

Circumstances beyond a common carrier’s control 
rendering transportation over its line, or that of a con¬ 
necting carrier, impossible or impracticable excuse its 
refusal to receive property for shipment; but it must 
promptly notify the shipper of its Inability to render the 
service demanded. 

A common earner may refuse to receive property 
for shipment if transportation on its line, or the line 
of a connecting carrier, has become impossible or 
impracticable because of circumstances beyond its 
control,^® such as a contagious disease of animals,®^ 
a strike,®^ military control of the carrier’s linc,®^ 
or an unprecedented and unexpected rush of busi¬ 
ness.®^ However, a common carrier must promptly 
notify the shipper of its inability to render the serv¬ 
ice demanded,®5 and if it receives property without 
giving such notice it will be estopped from setting 
up what otherwise would be a sufficient excuse for 
refusal to accept such property.®® 


d. Other Exenses 

Various circumstances In addition to those consid¬ 
ered above have been adjudged available or unavailable 
as an excuse for a common carrier's refusal to receive 
and transport property. 

In addition to the excuses considered in preceding 
subdivisions of this section, a common earner has 
been held to be under no duty to receive and trans¬ 
port property tendered by a wrongdoer,®*' likewise 
it may refuse to accept for transportation fuel ten¬ 
dered by a shipper delinquent under a contract to 
furnish fuel to the carrier -for the latter’s own use, 
and necessary to the operation of its trains.®® A 
railroad company is not bound to receive goods at 
places in its line where it has no facilities for do¬ 
ing so.®® 

On the other hand, a carrier has been held not 
justified in refusing to receive and traiusport proper¬ 
ty because of a mere controver.sy between it and 
the shipper,! or because the point to which the prop¬ 
erty is to be consigned is not a regular station at 
which an agent of the earner is niaintaincil.® or 
because the shipment and marketing of the property 
offered would injuriously affect the sale and con¬ 
sequently the shipment of other property tiroduccd 


89- Pa.—^Logan Coal Co. v, Pennsyl¬ 
vania It. Co, 16 Pa Dist. 635. 

90. US —Swayne & Tloyt v. Everett, 
China, 255 F. 71, 166 C.CA. 399. 
Ark—Gage v Arkansas Cent. 3EI. Co., 
254 S W. 665. 169 Ark 402 
Tex —^TIill County v. St Uouis South¬ 
west c^m Ry. Co., Civ.App, 31 S-W. 
2d 868. 

91- Ala.—Nashville, C & St L. Ily. 
V. Farrell, 70 So 986, 14 Ala.App 
380. 

Disease In stockyard in whkh a 
railroad, in accordance with a fi'deraJ 
statulo. rested live stock in transit 
was held to excuse Its n^fusal to ac¬ 
cept a shipment of live stock where 
it did not have knowledge of sath 
disease in time to remedy the situa¬ 
tion.—Nashville, C. & St L Ry. v. 
Farrell & Braley, 70 So. 986, 14 Ala. 
App. 380. 

99. Ark.—Gage v. Arkansas Cent. R 
Co. 254.S.W 665, 160 Ark. 402. 

10 C J. p 67 note 74. 

Strikes as excuse for deday in trans¬ 
portation see infra § 202, 

The statement of the role in Cor¬ 
pus ynxis is cited and 'followed m 
Gage V. Arkansas Cent. It. Co, 254 
SW. 665, 666, 169 Ark. 402. 

Switci«inen’8 strike on the line of a 
connecting carrier—Gage v, Arkan¬ 
sas Cent. R. Co., 264 S.W. 665, 160 
Ark. 402 

ML Ill.—^Phelps V. Illinois Cent. R, 
Co., 94 IlL 548. 

10 C.J. p 67 note 68. 


Apparently recognizing rule, Illi¬ 
nois tVnt. R. Co. V. Schwartz, 13 111 
App. 490. 

Contract I'mmatexial 

The fact that a carrier is under 
contract to transport the goods is 
immaterial if the suit is not on the 
contract but in tort for failure to 
perform its common-law duty.- 
T’helps V. Illinois Cent. II Co., 94 III 
548. 

9A Ark.—Gage v. Arkansas Cent H 
Co., 254 S.\V. 665. 160 Ark. 402 
Tenn.—Southc^astern Express Co. v 
Bowers. Inc., App, 109 S W.2d 851. 
10 C.J. p 67 note 75—20 C.J. p 404 
note 23 

I’ress of business or lack of facilities 
as excuse* for delay in transporta¬ 
tion sec infra 9 200. 

Effect of providing cars 

However, whore ears have bc‘en 
provided in response to a notice from 
the shipiier, the earner cannot rc fu.se 
to accept property offered for trans¬ 
portation in such cars on the ground; 
that there Is an unusual and unpre- 
cedenttsl demand by others at that| 
time and place.—Cross v. McFadden, 
20 S.W. 846, 1 Tex.Civ.App. 461 

95- U-S-—^Eastern R. Co. v. Bittle- 
fleld. Tex, 35 S.C1. 489, 237 US 
140, 59 B.Bd. 878, 

Duty to advise shipper of probable 
delay see infra § 199. 

98. U.S—Eastern R. Co. v. Dittle- 
fleld, supra. 
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Corpus Jiuis statement quoted 
N.T>.—Gehrke v .Xmeruan tty. Ex- 
pr€‘SM Cf), 240 N\V. 321, 322, 61 N, 
D. 668, 81 A li.lt. SOK. 

97- Mo—Metzger v, C^ilumbia Ter¬ 
minals Co., 50 S.\V2€i 6.S0, 227 Mo. 
App. 135. 

98. CS.—Springileld Bight, ITeat Ik, 
Power <’o. V. Norf«»lfc & W. Ily. Co, 
DC.Ohio. 260 h\ 2r»4. 

Appartuilly so holding I’ho'Mix Coal 
Co. v I'ennsylvanm It. Co, 180 N. 
V.S. 283. 190 App.Iiiv. 665. 

99- III.—^Kenna v. I’aUimtt, H. & 
S E It. (^1., 120 N E. 259. 284 111. 
301, nlllrmtng 206 111.App 17. 

1- (>hio-—N*w York ('•isit. It. t'o. v. 
Public 1*111 it it*s ('oittiniMsUon of 
Ohio. 164 N.E. 427. 119 <Jhlo St. 
381. 

Apparently so holding Corln tt v. 
AtlanLie Const Bine It Co.. 170 S.B. 
129, 205 N.<\ 85. 

As to rights under a contract 

Ohio—N €*\v York C'ent. It, i*o v, 
Public Utilities < Commission of 
Ohio, 164 N.K 427, 119 tihio SB 
381. 

As to transportation rates 
N.C.—C'orbett V. Atlantic Coa.st Bine 
R. Co.. 170 S.E. 129, 203 85. 

2. NC —Iteid v. Southern R. Co., 63 
SE. 112 149 Xc' 423—Alexander 

V. Atlantie Coast Brno It. Co., 56 
SE. 697, 114 X.C. 93. 

Wash.—Normile v Northern I*ac. R. 
Co.. 77 P. 1087. 36 Wa-sh. 21, 67 B. 
R.A. 271. 
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on the carrier’s line,* So, also, it cannot refuse to 
receive and transport property pending^ an inquiry 
as to whether the consignee will accept the prop¬ 
erty.^ 

§ 29- Conditions Precedent to Right' of 
Transportation 

The conditions precedent to the right of transpor¬ 
tation are ordinarily such as relate to a tender of 
the goods and a prepayment of charges, as consid¬ 
ered m §§ 30 and 31 infra. 

§ 30. Tender of Goods 

A shipper, to be entitled to damages for a common 
carrier's refusal to receive and transport property, must 
have properly tendered it, unless informed in advance 
that it would not be accepted. 

To be entitled to claim damages from a common 
carrier for refusal to receive and transport his prop¬ 
erty, a shipper must have tendered such property,® 
unless informed in advance that it would not be ac¬ 
cepted,® to some person authorized to act for the 
carrier in such matters,^ or to an agent permitted 
by the carrier to hold himself out as authorized.® 

Time for tender. Any regulation as to the time 
when property should be tendered must be reason¬ 
able.® 

What constitutes a proper tender must depend on 
all the circumstances of the particular casc.^® 

§ 31. - Prepayment of Charges 

A common carrier may make prepayment of charges 


§ 32 

a condition precedent to furnishing transportation; but, 
if it does not, failure to tender payment In advance does 
not excuse refusal to transport. 

A common carrier may make prepayment of 
freight charges a condition precedent to furnishing 
transportation.^^- Unless it requires prepayment, 
however, failure to tender such pa 3 nitcnt in advance 
will not be an excuse for refusing to transport.^* A 
fortiori, if the bill of lading provides for payment 
of charges at the end of transportation, failure to 
tender such charges in advance will not be a de¬ 
fense for refusal to receive and to transport goods 
tendered for shipment.^* 

§ 32. Transportation to Points beyond Car¬ 
rier’s Line 

A common carrier must carry on its own line freight 
destined to a point beyond; but it has no common-law 
duty, in the absence of a contract or a holding out of it¬ 
self as assuming such duty, to carry freight beyond its 
own line. 

A common carrier has no right to refuse to re¬ 
ceive freight destined to a point beyond its own 
line, but must carry such freight to the end of its 
line,^^ and, as will be seen in § 410 infra, deliver it 
to a connecting carrier to be forwarded. Accord¬ 
ingly, a contract by one carrier with another that it 
will not receive goods destined to a point beyond its 
own line is illegal and cannot excuse its refusal 
to receive goods so destined.^® 

On the other hand, a common carrier has no duty 
at common law, in the absence of a contract to do 
so, to transport goods to a point beyond its own 
linc,^® or beyond the limits of the territory to which 


3. U.S.—Olanta Coal Min. Co. v. 
Beech. Creek R. Co., CC.Pa, 144 F. 
150, affirmed 158 F. 36, 85 C.CJL 
148. 

'4. Pa.—^Director General of Rail¬ 
roads V. Birdsboro Stone Co., 86 
Pa.Super. 587—Pennsylvania R. 
Co. V. Whitney & Kemmerer, 73 
Pa.Super. 588. 

Si Minn.—^Richey, etc., Co. v. North¬ 
ern Pac. R. Co., 126 N.W. 897. 110 
Minn. 347. 

10 C J. p 68 note 85. 

Tender of goods as condition prece¬ 
dent to shipper’s right to cars see 
infra § 37. 

6L Tex.—Houston, etc., R. Co. v. 
Campbell, 45 S.W. 2, 91 Tex. 551. 43 
,L.R.A. 225. 

10 C J. p 68 note 89. 

7. Mo—^Hoffman Heading, etc., Co. 
V St. LkiuIs. etc., R. Co., 94 S.W. 
597, 119 MoApp. 495. 

8. Ky .—Seasongood v. Tennessee, 
etc.. Transp. Co. 54 S.W. 193, 21 
Ky.L. 1142, 49 LR-A. 270. 

9m N.C.—Alsop V. Southern Bbepress 

13 C jr.S.-6 


Co.. 10 S.I3. 297. 104 N.a 278, 6 L 
RJL 271 

10. Minn.—^Richey, etc., Co v. North¬ 
ern Pac. R, Co.. 125 N.W. 897, 110 
Minn. 347. 

10 GJ. p 68 notes 77 [a], 88 

11. Ind,—ISvansville, etc., R. Co. v 
Keith, 36 N.B 296, 8 lnd.App. 67 

10 C J. p 68 note 91, p 441 note 52. 

Apparently Tecog»i*lng rule 

Mass—^Houle v. Liewonis. 140 NE 
427, 245 Mass. 254. 

N.C.—Corbett v, Atlantic Coast I»inc 
R. Co, 170 S K. 129, 205 N.C. 85. 

12. HI—Galena, etc, R, Co. v. Rao, 
18 Ill. 488. 68 Am.©. 574 

Me.—Lord v. Maine Cent. R. Co, 74 
A. 117. 105 Me. 256—Wilson v 
Grand Trunk R. Co., 57 Me. 138, 2 
AikuR. 26. 

13L Ind.—Chicago, etc., R Co v 
Wolcott, 39 NE 461, 141 Ind. 267, 
50 Am.SR. 320. 

lA Ill—State Public Utilities Com¬ 
mission V. Pittsburgh, C., C. & St. 
L. R. Co., 125 N.R 495. 290 Ill. 580 

N.C.—M. V. Moore & Co. v. Southern 
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Ry. Co., Ill SJB. 166, 18S N.a 213. 
10 C J. p 69 note 95 
The statement of this role In Cor¬ 
pus Juris is cited with approval — 
State Public Utilities Commission v. 
I'lttsburgh. C, C- & St. L R. Co., 
125 N.E. 495, 497, 290 Ill 580 
15- Ky.—Seasongood v. Tennessee, 
etc, Transp. Co.. 54 S W 193, 21 
KyL. 1142, 49 L.HA. 270 
10 C.J. p 69 note 96 
10. Ill.—State Public Utilities Com¬ 
mission V Pittsburgh, C, C & St 
L. R. Co-, 125 NE 495. 290 IlL 580. 
NY.—^Anthony & Jones Co. v. New 
York Cent. & H R. R Co. 119 N.' 
R 90, 223 NY 21, LRA.1918P 
1085, reversing 152 N.VS. 1097, 167 
App Div 955 

N C —M V. Moore & Co. v. Southern 
Ry Co. Ill SB 166. 183 N.C 213. 
Tex—^FL Worth ARC Ry. Co. v. 

Jones, Civ.App, 212 S.W. 552. 

10 CJ. p 69 note 97. 

BIU of 

(1) A provision of a statute au¬ 
thorizing a public utilities commis¬ 
sion to order carriers to establish 
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it devotes its common service.^^ It may assume 
such obligation, however, by contract, as will be 
seen in § 405 infra, or by holding itself out as do¬ 
ing soM 

§ 33. Actions for Refusal to Receive and 
Transport 

a. Nature and form 

b. Venue 
c- Parties 

d. Pleading 

e. Evidence 

f- Questions for juiy 
g. Damages 
h- New trial 

a. Nature and Form 

A common carrier’s failure to receive and transport 
freight is a private wrong for which the shipper may re¬ 
cover damages at law. 

The neglect or refusal of a common carrier to 
receive and transport freight tendered for shipment 
is a private wrong for which the shipper is entitled 
to recover, in an action at law, such damages as he 
])Las sustained and trespass has been held the 
proper form.^® 

b. Veaine 

If the complaint does not show the place of the car¬ 
rier’s refusal, the action Is presumably in the proper 
county. For a change to the county of its principal 
place of business, the carrier must show that the breach 
occurred outside the county where action was brought. 


If the place at which the common carrier's re¬ 
fusal to carry plaintiff’s goods occurred docs not 
appear in the complaint, the action is presumably 
brought in the proper county. To obtain a change 
of venue to the county where it has its principal 
place of business, the carrier must affirmatively 
show that the breach did not occur in the county in 
which the action was brought.^^ 

c. Parties 

The shipper Is the proper party plaintiff. The lessor 
of a railroad line is not a necessary party defendant in 
an action against the lessee railroad. 

The shipper, not the consignee, is the proper par¬ 
ty to bring an action against a common carrier for 
wrongfully refusing to transport property.-- The 
lessor of a railroad line is not a necessary party de¬ 
fendant in an action against the lessee railroad for 
refusal to receive and transport property over such 
line.23 

d. Pleading 

In an action for a carrier’s failure or refusal to re¬ 
ceive or transport property, various allegations have 
been held or held not required of plaintiff; and the car¬ 
rier must affirmatively plead facts exonerating it from 
liability. The evidence must conform to the theory of 
the complaint. 

In an action for a common carrier’s failure or re¬ 
fusal to receive and transport property, the com¬ 
plaint or petition should allege plaintifTs capacity 
to sue, as that he is the coiisign<»r or owner of the 
property which the carrier neglected or refused to 
carry,2* that defendant is a common carrier for 


ihrouelL routes ajid rates has hoen 
h<dd not to authorize such commts- 
slon to order a carrier to issue a 
throuirh bill of ladln^r over a line 
with which the carrier had no direct 
physical connection —State Public 
Utilities Commission v. Plttsburfirh, 
C., a & St. L. R. Co.. 125 NJS 496, 
290 UL 680. 

<2) A bill of lading* showing the 
destination and the name of the con¬ 
signee docs not of itself bind a car¬ 
rier to transport property beyond its 
own Ima 

Tex—Ft. Worth & B. G. Ity. Co. v. 
Jones, Civ.App., 212 S,W. 652. 

nuty on Tqwnch Hue 

A railroad is not necessarily under 
a duly to transport goods ovor a 
branch lino operated by it under 
lease—Avinger v. SouUi Carolina R. 
Co., 7 S.E. 493, 29 S.a 265, 13 Ajm.S. 
R. 716- 

17- Mass.—Houle v. I^wonis, 140 N. 

H. 427, 245 Mass. 254. 

10 C.J. p 69 note 1 ta]. 

18L Ind.—Chicago, etc.. R. Co. v. 


Wolcott, 89 N,E. 451, 141 Ind. 267, 
50 Ara.S.R. 320. 

10 C.J. p 69 note 1. 

Duty hold not assumed 

However, the fact that a carrier 
has on certain oceasUms transported 
cars from the point of shipment to a 
point beyond its linc^ has lunm held 
insufficient to ImimHO on It the duly 
of so doing.—Co]f*s v. Central XL, 
etc., Co.. 12 S.K. 749, 86 Ga. 251. 

19, U,S—Moor V. Tuxa.s & N. O. R. 
C-CATex., 75 F.2d 386, certlomri 
grant<>d 55 S.Ct. 836. 295 U.S. 728. 
79 HKd. 1678, appeal dismisscHl 56 
S.Ot. 372, 297 IT.S 301, 80 H McL 
609—Slw.iyne & Hoyt v. JWv#Tett, 
Chm.a. 255 F. 71. 166 C.C.A. 399. 
Iowa.--Baird Bros. v. Minneapolis & 
St. H. R Co., 166 N.W. 412, 181 
Iowa 1104. 

N.C—Corbett V. Atlantic Coast Hine 
IL Co., 170 S,l!! 129, 205 N.C. 85. 
Pa.—^New York, Susquehanna A 
AVestem R. Co. v. Ruthven, 88 Pa. 
Super. 501. 

10 C.J. p 70 note 14. 

Action against common carrier of 
property for breach of duty as con- 
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traetual or in tort see Aetiems 9 49 
o (4). 

Mandamus to comp«d common carrior 
to r€*eelvo and traiUi|iort priqu^rly 
see C.J.H. title Mancl.niiiu*t 5 231, 
also 10 t\J. p 69, iMiten r» 9, and 28 
C.J. p 8X3 note 27 p 813 not* 49, 
p 816 notf*N S3 84. 

penalty for refumi t«» rec* ive fr«*iRht 
for transport a turn see mfm J| 502. 

Corpus OUxis statommit quoted 

town.—Baird Bros v AIinneap<»iis A 
St. Jt Co., 166 N\V 412, 418, 
181 Iowa 1104. 

20. l»n.—^New York, Sus<iu«*haiinn A 
Western IL (k>. V. Iliitlivtii, 8S Pa- 
Super. 301. 

aa. Onl—Chase v. South Pae Coast 
li. Co., 23 P. 532, 83 Cal. 

22. Ha.—^lAfaye v. ILarrls, 13 Ha. 
Ann. 563. 

10 C.J. p 70 note 17. 

23. Ga. —Central IL, etc, Co. v. Ik>- 
gan, 3 S.KI 465, 77 (hu KOI. 

aA IniL—Pittsburgh, etc., R, 0«. v, 
Morton, 61 Ind. 539, 28 Am.IL 682 
—^Pittsburgh, etc, it. Cu. v. Racer, 
31 N.3S. 853. 5 IncLAppL 309. 
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hire,25 that plaintiff requested defendant to carry 
his goods and was ready and willing to pay the cus¬ 
tomary freight charges,26 that defendant neglected 
and refused to carry his goods,27 and, apparently, 
the specific damages incurred by plaintiff as the 
result of defendant's refusal.^® 

On the other hand, it has been held unnecessary 
to allege a tender of the transportation charges,^® 
at least if the carrier's refusal was for reasons oth¬ 
er than nonpayment of such charges,20 the point 
to which the property was destined, where such 
point was necessarily unascertained,^! that the rate 
agreed on was that established by the railroad com- 
mission,22 or that it was within the carrier's power 
to receive and transport the property with reason¬ 
able dispatch.23 

Plea or answer. A common carrier must affirma¬ 
tively plead any fact which will exonerate it from 
liability for refusing to receive and carry goods 
tendered to it for shipment.®^ 

Variance. The evidence must correspond to the 
theory of the complaint; a party cannot declare on 
one theory and recover on anothcr.26 


e. Evidensce 

The carrier has the burden of proving facts exonerat¬ 
ing it from liability. Evidence that the earner quoted 
an incorrect rate has been held admissible, and, in a par¬ 
ticular case, evidence has been held insufficient to show 
a tender to the carrier. 

A common carrier has the burden of proving 
sudi facts as would exonerate it from liability for 
refusing to receive and transport property tendered 
to It for shipment^® Evidence that an interstate 
carrier quoted an incorrect rate has been held ad¬ 
missible in an action against it for refusal to trans¬ 
port properly at the rate prescribed by the inter¬ 
state commerce commission.27 In particular cases, 
evidence has been held insufficient to show a tender 
of the property,^® or any purpose to make such a 
tender to defendant as a carrier.^® 

f. Questions for Jury 

Particular evidence has been held sufficient to go to 
the Jury as to the wrapping, marking, or acceptance of 
goods, or the carrier's refusal to transport except at an 
excessive rate. 

In particular cases, evidence has been held suffi¬ 
cient to go to the jury on the question whether 
the goods were tendered properly wrapped and 


Iowa.—Cobb v. Illinois Cent. R. Co., 
38 Iowa 801. 

Zbrm of coxnni^int 
Ind.—Pittsburgh, eta, R. Co. v. Mor¬ 
ton. 61 Ind. 839, 541. 542, 28 Anou 
R. 682. 

25. Iowa—Cobb v. Illinois Cent. R. 

Co., 38 Iowa 601. 

10 C.J p 70 note 22. 

26L Ind.—Pittsburgh, etc., R. Co. v. 

Racer, 31 N.R. 853, 6 Ind.App. 209. 
10 C.J. p 70 note 23. 

27. Ind.—Pittsburgh, eta, R. Co. v. 

Morton, 61 Ind. 539, 28 Ajn.R. 682. 
28 l Tex.—Central, eta, R. Co, v- 
Morris. S S.W. 457, 68 Tex. 49. 
ARegatioiL held sufficient where the 
petition stated speclflcally what 
could have been realized from sales 
of the property had transportation 
been furnished, the loss from subse¬ 
quent inability to sell the property, 
and all incidental expenses.—Central, 
eta, R. Co. v. Morris, 3 S.W. 457, 68 
Tex. 49. 

25- Tex.—Texas, etc., R. Co. v. 

Hays, 2 Tex A.Civ.Cas. 5 390. 

10 C J. p 70 note 25. 

Avezment of readiness to pay held 
sufficient 

Tex.—^Texas, etc., R. Co. v. Hays, 2 
Tex.A.Civ.Cas. $ 390. 

30. Tex.—Central, eta, R. Co. v- 
Moms, 3 S.W. 457, 68 Tex. 49. 

31. Tex.—Central, eta, R. Co. v. 
Morris, supra. 

Zalluxe of shipper to obtain con. 
tracts 

It has been held that, although an 


averment as to the point of destina¬ 
tion might be necessary in an ordi¬ 
nary case, it is unnecessary where 
the carrier’s continuous refusal to 
transport the shipper's goods pre¬ 
vented the shipper from obtaining 
any contracts to deliver.—Central, 
etc, R. Co. V. Moms, 3 S.W. 457, 68 
Tex. 49. 

32. Tex.—^Thompson v. San Antonio, 
eta, R. Co., 32 S.W. 427, 11 Tex. 
Civ.App. 145. 

33. S D.—Dunlap v. Chicago, eta, 
R. Co, 144 ISr.W. 226, 32 S.D. 581 

10 C.J. p 71 note 26. 

I Season for rule has been said to 
be that, since a common carrier is 
liable for refusal to carry without a 
reasonable excuse, it is for the car¬ 
rier to show an excuse, and '‘what 
the shipper cannot be required to 
prove he ought not to be obliged to 
allega"—^Pittsburgh, etc., R. Co. v. 
Racer, 31 N.1S. 853, 854, 5 IndApp 
209. 

Sale of ideadiiig as to penaltieB in. 
applicable 

In an action to recover damages 
under a statute providing that com¬ 
mon carriers must receive and trans¬ 
port freight with reasonable dis¬ 
patch, the rule requiring a pleading 
in an action for a statutory penalty 
to set forth clearly and specifically 
the grounds on which it is sought 
was held Inapplicable.—^Dunlap v. 
Chicago, eta. R. Co., 144 N.W. 226. 
32 S.D. 581. 

3A U.S-—Swayne & Hoyt v. Ever¬ 
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ett. China. 255 P. 71, 166 C.C.A. 
399. 

Tex.—Pt- Worth A D. C Ry. Co. v. 

Strickland, CivApp., 208 S.W. 410. 
Under Xntexstate Commerce Act 
Tex.-—Pt Worth A D. C. Ry. Co. v. 

Stric*kl«Tid, ClvApp., 208 S W. 410. 
Stnlce 

An answer setting up a strike on 
the carrier’s line as an excuse for 
its refusal to transport need not 
further allege that such strike could 
not have been prevented by either 
the carrier or civil authorities, smee 
the prevention of strikes is an exer¬ 
cise of greater diligence than the law 
requires.—Galveston, etc, R. Co. v. 
Karrer, Tex CivApp., 109 S.W. 440. 
35. Ind —^Louisville, etc, R. Co. v- 
Oodman, 4 NE. 163, 104 Ind 490. 

10 C J. p 71 note 32. 

3A XJ.S—Swayne & Hoyt v. Ever¬ 
ett, China. 255 P. 71, 166 C.CA. 
399. 

Tex.—^PL Worth A D. C. Ry. Co. v. 
Strickiend, Civ.App.. 208 S.W. 410. 
Dictum Pittsburgh, etc., R, Co v. 
Racer, 31 N.E. 853, 5 lnd.App. 209. 
under interstate Commerce Act 
Tex.—Pt. Worth A D C Ry. Co v. 
Strickland, Civ.App. 208 S.W. 410. 

37- S.C.—Aldrich v. Southern R. Co., 
79 S.B. 316, 95 SC. 427 

aa Pla.—Charlotte Harbor A N Ry. 
Co. V. Buchan, 71 So. 842, 71 Pla. 
575 

39. N.C.—Nelson v. Atlantic Coast 
Line R. Co.. 82 S.E. 868, 166 N.a 
547. 
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marked, or were accepted by the carrier's agent,^*^ 
or whether the carrier refused to transport them 
except at an excessive rate.^^ 

g. DsTnages 

A shipper may recover such damages as naturally 
and proximately result from a earner's failure to receive 
and transport property; and losses and expenses result¬ 
ing from delay in acceptance or incomplete performance 
may likewise be recovered. Exemplary damages may be 
allowed where willful disregard of the shipper's rights 
or gross negligence is shown. 

The damages recoverable for a common carrier's 
wrongful failure or refusal to receive and to trans-^ 
port property arc those which naturally and proxi¬ 
mately flow from such failure or refusal.^2 Thus, 
the shipper may ordinarily recover the difference 
between the market value of the property at the 
point to which it was destined at the time it would 
have arrived had the carrier discharged its duty, 
and its market value at the same time at the point 
of shipment, less the cost of transportation.^^ 
Moreover, it has been held that a shipper may re¬ 
cover for an injury to his Jbusiness at the point of 
destination resulting from the need for the properly 
in such busincss,^^ or, under a statute allowing re¬ 
covery of actual damages, for profits he would have 
realized under a contract with a third person but for 
the carrier's wrongful refusal to transport^® 


Delay in acceptance. Where the carrier accepts 
the property for shipment after an improper delay, 
the measure of damages is the difference between 
the market value of the property at the point of 
destination at the time the property should have ar¬ 
rived and its market value at that point at the time 
it did arrive;^® further, the carrier will be liable 
for any injury to, or deterioration in, the property 
resulting from the dclay,^^ even though the deterio¬ 
ration results from something inherent in the na¬ 
ture of the goods,^® and for expenses incurred by 
the shipper in caring for the property during the de- 
lay,^® and in delivering it a second time for trans¬ 
portation.®® Liability and actions for delay in 
transportation are considered generally in §§ 190- 
230 infra. 

Incomplete performance. Where a carrier fails 
to complete performance of its duty to transport 
property, it is liable for the cost of transportation, 
above the projicr charges, incurred by the shipper 
in completing performance.®^ 

Exemplary damages may be given if the carri¬ 
er's refusal is the result of ill-will or willful disre¬ 
gard of the rights of the person tendering the 
goods for transportation,®- or if its breach f)f the 
statutory duty to transport is altende«l b}' circum¬ 
stances warranting a finding of gross iiegligeiicc.®^ 


4a N’.C.—Nelson v. Atlantic Coast j 
Line R. Co., 82 S.R 868, 166 N.a | 
547. 

41. S.C.—Aldrich v. Southern R Co., 
79 S.IQ. 316, 95 SC. 427. 

42. Pa.—Pennsylvania R. Co. v. 
Titusville & P. Plank Road Co., 
71 Pa. 350, 355. 

10 C J. p 71 note 37. 

**The rule is compensation; such 
damage as might reahionaljly have 
been anticipated, and within the view 
of the parties.”—Pennsylvania R. Co. 
V Titusville & P. Plank Road Co., 
supra. 

llamagcs for breach of special con¬ 
tract to transport see infra 9 134. 
Difference between correct and qLuot- 
ed rate 

Where an intor.state carrier quotes 
a higher rale than the regular inter¬ 
state rate, forcing the shipper to 
forego shipment and sell his goods 
at a loss, the shipper’s recovery is not 
confined to the mere difference be¬ 
tween the correct and the quolcKi 
rate.—Aldrich v. Southern R. Co., 79 
S.E 316, 95 S.a 427. 

43. Pa—^Pennsylvania R. Co. v. Ti¬ 
tusville & P. Plank Road Co, 71 
Pa.St. 350. 

10 C.J. p 71 note 39. 

Availability of grooda as qual¬ 

ification 

However, where goods of the type 


tendexed by the shipper arc neces¬ 
sary to his business at the point of 
destination, the rule of damages 
stated In the text is subject to the 
qualification that similar goods l>e 
obtainable at such point.—I'ennsyl- 
vania R Co, v. Titusville A P. Plank 
Rood Co., 71 Pa. 350. 

44h Pa—1'i‘nnsylvama R. Co. v. Ti¬ 
tusville A P. Plank Road Co., su¬ 
pra. 

Faxtlcnlar items of damaire recover- 
able 

(1) In such circumstancs^s, the 
carrier has been held liable for "the 
natural consequences of delay and 
stopp«'igc of work and payment of 
wag«‘s. and expenses arising there¬ 
from, and the loss from not haxing 
the work finislu*d at the time it 
otherwise would have been"— 
sylvaiiia R. Co. v. Titusville & 1» 
Plank Road Co, 71 Pa 350, 356. 

(2) On the other hand, the shippi^r 
has been held not entitled to reeovt*r 
for loss to his business resulting 
from a rise of wages, stormy 
weather, or bad roads, since suc*h 
loss was not a proximate effect of 
the carrier's failure to transport — 
Pennsylvania R. Co. v. Titusville & 
P. Plank Road Co., supra. 

(3) Furtht‘rmore, it was held that 
the shipper must adopt every proper 1 

I and feasible means of supplying him- 
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.self with necessary goods, and that 
his neglert to <lo so was "an elenunt 
for the consideration of the Jury in 
estimating damages ”—Pennsylvania 
IL Co. V. Titusville & P. Plank Road 
Co., supra. 

45- N il. —C'^orbett V. Atlantic Coast 
Idne R. Co., 170 S.K. 129, 205 N.C. 
85. 

4a Tf‘X.—Gal version, etc, R Oo, v, 
Karri*r, Civ.App., 109 S W. 410. 

47. HI—Chicago, etc., U. (\i. v, 
Krlckson, 91 III. 613. 33 Aiu,It. 70. 
Ind.— Pittsburgh, ele. It. c’«. v. 

Morton, 61 Ind. *i19, 28 Am.U 682, 
10 aJ. p 72 note 4t. 

4a Ind.—I'lttsburgh, etc., R. Co, v. 
Morton, supra. 

49. Neh - Phlcago el«*., U. Co. V- 
Todd, 105 N.W 8.1, 74 NVb. 712 

10 C.J. p 72 note 43. 

50. Tex.—Inman v. St. l^ouis South¬ 
western It Co., 37 S.\V. 37, 14 Tex, 
Civ.App 39. 

51. N.y. -American Cotton Produ* ts 
Co. V. Nt‘W York Cent IL Co., 253 
N.YS. 672, 142 Ml.se. 821. 

59. SC.—Aving€*r v. South Caridina 
R Co., 7 S-E. 493, 29 S.C 265, 13 
Am Sit 716. 

Sa Tex.--Gulf, <1 & S. F Ity. C«. v- 
Hamillon, Civ App., 57 S W 2d 309, 

i appeal dismissed 89 S.W.2d 208, 
126 Tex. 542. 
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h. New Trial 

Grant of a new trial on the ground that the verdict 
was contrary to law and unsupported by evidence is 
within the trial court’s discretion. 

The grant of a new trial on the ground that the 
verdict was contrary to law and without evidence 
to support it is within the discretion of the trial 
courL^^ 

§ 34. Injimction to Enjoin Refusal to Receive 
and Transport 

A shipper may obtain a mandatory Injunction en- 

E. DUTY TO 

§ 35. Statement of Rule 

A common carrier must promptly furnish cars for 
the transportation of property of a shipper who has com¬ 
plied with conditions precedent* whenever it can do so 
with reasonable diligence and without Jeopardizing its 
other business or discriminating against other shippers; 
but the duty is not absolute* the law requiring only what 
is reasonable. A carrier unable to furnish cars must give 
notice of such inability within a reasonable time after a 
request therefor. 


Joining a common carrier from wrongfully refusing to re> 
c:eive and transport his property* if an adequate legal 
remedy is lacking, but not if such injunction would in¬ 
equitably expose the carrier to serious risk. 

If the legal remedy is inadequate, a shipper may 
ordinarily obtain a mandatory inj’unction enjoining 
a common carrier from wrongfully refusing to re¬ 
ceive and transport his property ,'5® but such an 
injunction will not be granted in the absence of a 
showing that the legal remedy, as by an action at 
law for damages, is inadequate,®® or where such 
injunction would inequitably expose the carrier to 
the risk of serious legal consequences.®^ 

'UENISH CARS 

As a corollary to the general rule stated in § 
27 supra, that a common carrier has the duty to 
receive and transport property, k is well settled, 
both under and apart from statutes in effect so 
providing, that a common carrier is bound prompt¬ 
ly to furnish cars for the transportation of prop¬ 
erty,®® whenever it can do so by the exercise of 


54. Ga.—Atlanta* etc., R Co. v. Hol¬ 
combe. 76 Ga. 590. 

niscretion beld properly exercised 
A tnal court’s refusal to arrant a 
carrier a new trial bas been beld to 
be a proper exorcise of its discretion 
where plaintilf showed that the car¬ 
rier transported groods of other par¬ 
ties engraged in the same business, 
who had applied for such transporta¬ 
tion after plaintiff, and that plam- 
tift’s Roods depreciated m value owing: 
to the failure to transport, althougrh 
the earner denied such fai.ts and its 
evidence tended to show that it did 
not have the means to transport 
plaintill's Roods because of a pres¬ 
sure of greneral business on its road 
—^Atlanta, etc., R Co. v. Holcombe, 
76 Ga. 690. 

55. Tex.—^Texas Pipe Tjine Co. v. 
Burton Drillingr Co.* CivA^pp., 54 
SW2d 190 

10 C J. p 70 note 10. 

Apparently so holding: Mobile & O. 
R. Co. V. Zimmem, 89 So. 476, 206 
Ala. 37, 16 A.L..R 1352. 

Apparently recogncizing: rule Liouis- 
ville & N. R. Co. V. hMlls City Ice & 
Beverase Co., 61 SW.2d 639, 249 Ky. 
807, 91 A.L..lt. 509. 

Injunction to compel connecting: ear¬ 
ner to receive frelg:ht see infra § 
450. 

The Corpus Juris statement is cit¬ 
ed with approval—^Texas Pipe Bine 
Co V. Burton Drilling: Co, Tex-Civ 
App., 54 SW.2d 190, 194. 

Sesort to Interstate commerce 
cowmiR'^on in the first instance is 
unnecessary, since a suit of this 
character is one to compel the per¬ 


formance of a duty imposed by law 
and IS within the lurisdiction of the 
courts.—Danciger v Wells, Fargo & 
Co , C C Mo . 154 F. 379. 

Pxoii-miTmTy mrwds*tory injunction 

(1) A shipper is entitled to a pre¬ 
liminary mandatory injunction if 
threatened with serious and irrepara¬ 
ble injury—^Texas Pipe Bine Co. v 
Burton Drilling- Co , Tex Civ.App, 54 
SW.2d 190—^10 C-J. p 70 note 12 
Apparently so bolding:. Crescent Biq- 
uor Co. V. Platt, CC-W.Va, 148 F. 
894. 

(2) Such an injunction was held 
to have been properly gnranted where* 
although the shipper had earlier ten¬ 
dered the property without furnish¬ 
ing the affidavit required by the rail¬ 
road commission* the commission had 
subsequently authorized its transpor¬ 
tation without such affidavit—^Texas 
Pipe Bine Co. v. Burton Drilling Co, 
supra. 

56L US —Moor V Texas & N O R 
Co* C.CA.Tex, 75 F,2d 386* certio¬ 
rari granted 55 SCt. 836* 295 US 
728, 79 BFd 1678, appeal dusniiss- 
ed 56 set. 372* 297 U.S. 101, SO 
BFd 509 

Carrier’s ability -feo pay da-mages is 
presumed in the absence of any al¬ 
legation as to Its solvency or in¬ 
solvency.—^Moor V. Texas & N O. 
R. Co. C.C.A.TCX., 76 F.2d 386. cer¬ 
tiorari granted 55 S Ct. 83b. 295 U S. 
728, 79 BJSd. 1678* appeal dismissed 
56 set. 372, 297 U.S. lOl, 80 B Fd. 
509 

Mnltiplicity of suits is not a 
ground for equitable intervention in 
the absence of a showing that the 
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enforcement of the shipper's rights 
would necessitate numerous suits.— 
Moor V. Texas & N. O. R Co, C C.A. 
Tex, 75 F2d 386, certioran granted 
55 set 836* 295 US 728. 79 B Md. 
1678* appeal dismissed 56 S Ct, 372, 
297 U.S 101* 80 BEd 509. 

57. U.S.—^Moor V Texas & K, O IL 
Co, supra 

Bisobedience of statute 

The exercise of judicial discretion 
in refusing to grant a mandatory in¬ 
junction directing a railroad com¬ 
pany to accept and transport cotton 
without attached bale tags required 
by statute has been held to have 
been properly influenced by the fact 
that the issuance of such writ would 
probably encourage persons situated 
similarly to plaintiff, but who would 
not be bound by the decree, to make 
demands similar to those made by 
plaintiff* compliance with which by 
defendant would, in the absence of a 
court order, inequitably expose de¬ 
fendant to the risk of serious pun¬ 
ishment for disobeying a statute the 
validity of which it was not bene¬ 
ficially interested in championing — 
Moor V Texas & N O. R. Co, C-C.A. 
Tex, 75 F2d 386, certiorari granted 
55 SCt. 836. 295 US. 728, 79 B.Bd. 
1678, appeal dismissed 56 S-Ct. 372, 
297 US. 101, 80 B.TiId. 509. 

58. Fla —^Atlantic Coast Bine R. 
Co V Florida Fine Fruit Co., 112 
So 66. 93 Fla. 161, affirmed 113 
So 384. 93, Fla. 161. 

Ga.—Wadley Southern Ry Co v 
Kent & Downs, 89 S.E. 765, 145 
Ga. 689—Central of Georgia Ry. 
Co. V. George P Greene & Co., 
154 S.F. 809. 41 Ga.App. 794. 
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reasonable diligence,5d and without jeopardizing, 
or unduly interfering with, its other business®® or 
unfairly discriminating against, or interfering with 
the rights of, other shippers,®^ and, as appears in 
§ 37 infra, when the shipper has made proper 
demand or given reasonable notice, and complied 
with other conditions. The carrier must furnish, 
without unreasonable delay, suflSicient cars to trans¬ 


port property of such quantity as is ordinarily, or 
may reasonably be expected to be, offered for ship¬ 
ment,®2 and of such character as it holds itself 
out as willing to carry.®® 

The carrier’s duty in this respect is created by 
law, not by an agreement on its part to provide 
transportation, and arises on a shipper’s request that 


Mo.—Warner v. St Hiouis-San Fran¬ 
cisco Ry. Co, 274 S.W. 90, 218 Mo. 
App 314. 

10 C.J. p 66 note 55 [al, p 72 note 
51. p 73 notes 54, 55. 

Duty to furnish: 

Cars under special contract sec 
infra § 133. 

Suitable cars see infra §§ 49-68 
Penalties for failure to furnish cars 
see infra §§ 466—473. 

Shipper’s agreement to assume 
li^ and care of property until it 
has been loaded was held not to 
abrogate the earner’s duty to fur¬ 
nish cars within a reasonable time 
after demand therefor.—St Louis, 
eta, R. Co. v. Jones. 125 SW. 1035. 
93 Ark. 637, 137 Am.SR. 99. 

Ckimmission’s order held applicable 
and binding 

An order of the state public util¬ 
ities commi«:sion as to the distribu¬ 
tion of freight cars In times of 
shortage was held applicable to the 
fumishmg of cars for the trans¬ 
portation of wheat, and to have the 
force and effect of a statute.—Strat¬ 
ton V. Atchison, T. & S- F. Ry. Co., 
236 P. 831. 118 Kan. 673. 

Statute held, inapplicable to live¬ 
stock 

The provisions of a stale statute 
reauiring railroads to furnish grow¬ 
ers of peaches, apples, cantaloupes, 
watermelons, or other perishable pro¬ 
ducts with cars for the shipment 
of their products on request there¬ 
for made in a specified manner, have 
been held to have no application to 
the matter of receiving live stodk 
for transportation. — Yompans v. 
Greorgia, eta, R. Co.. 83 S.K. 784, 
142 Ga. 781. | 

69. Ark.—American Ry. Express Co. I 

V. Bald Knob Fruit Exch., 258 S. i 

W. 985, 162 Ark. 588 

Iowa.—Baird Bros v. Minneapolis Sc 
St. L. R. Co.. 165 N.W. 412, 181 
Iowa 1104 

Md.—American Ry. Express Co. v. 
Peninsula Produce Exch., 130 Au. 
346, 148 Md. 465. 

Mo.—Howell V. Hines, App., 236 S. 
W. 886. 

N.Y.—Walrath v. American Ry Ex¬ 
press Co., 216 K.Y S. 545, 217 App. 
Div. 83. 

Wis —^Richland Equity Shipping 

Ass’n V. Chicago, M 4c St. P. Ry. 
Co, 188 N.W 626, 177 Wis. 630. 
The Corpus Jiuls steteniAnt in 


accordance with the text is cited 
with approval in American Ry Ex¬ 
press Co. V, Bald Knob Fruit Exch, 
258 S.W. 985. 987, 162 Ark. 688, and 
Baird Bros, v klinneapolis & St. L 
R Co.. 165 N.W. 412. 416, 181 Iowa 
1101 . 

Duty to furnish by special train 
A railroad's duty to furnish cars 
does not include the duly to bring 
them to the point of shipment by a 
special tram.—Scaboaid Air Line Ry. 
Co. V Gay, 126 So. 772, 99 Fla. 394 
—St>aboard Air Lino Ry. Co. v- Gay, 
126 So. 771, 99 Fla. 391. 

Bnty to make reasonable regula¬ 
tions, under Interstate^ Commerce 
Act, as to car service.—Midland Val¬ 
ley R. Co. V- Barkley, 291 S.W. 431, 
172 Ark. 898, certiorari granted 48 
S-Ct. 37. 275 U.S. 614, 72 L.Bd- 401, 
reversed on other grounds 48 S-Ct. 
342, 276 US. 482, 72 LEd. 664. 

60- Ark.—Missouri Pac. R. C^o. v. 
Henderson, 247 S.W. 1070, 157 Ark. 
43, reversed on other grounds Da¬ 
vis V. Henderson, 45 S.CI. 24, 266 
US 92, 69 L.EdL 182—Hme.s v. 
Mason. 221 SW. 861. 144 Ark 11. 
Fla.—Atlantic Coast Line R. Co. v. 
Florida Fine Fruit Co., 112 So 
66. 93 Fla. 161, affirmed 113 So. 
3S4, 93 Fla. 161. 

Mo.—Howell V- Hines, App., 236 S. 
W. 886. 

Wis.—^Richland Equity Shipping 

Ass'n V. Chicago, M. & St. P. Ry. 
Co., 188 N.W- 625, 177 Wis. 530. 

10 C.J. p 72 note 51. p 73 note 52. 

63L. Fla.—Atlantic Coast Lino R. 
Co. V. Florida Fine Fruit Co., 112 
So. 66, 93 Fla. 161, afflrmod 113 
So. 384, 93 Fla. 161. 

N.Y.—Walrath v. American Ry. Ex¬ 
press Co., 216 N,Y.S. 645, 217 App. 
Div. 83. 

68. Ga.—Wadley Southern Ry. Co. 
V. Kent Sc Downs, 89 S E. 765, 1 \5 
Ga. 689—CentriU of Georgia Ry. 
Co. V. George P. Greene Sc Co., 154 
SE. 809, 41 GaApp. 791. 

Ky.—^McCord v. Louisville & N. R. 
Co., 267 S.W. 766, 206 Ky. 501— 
Louisville & N. R. Co. v. Crain, 
224 S.W. 1063, 189 Ky. 431. 

Muh.—^Anderson v. Chh^ago, M. Sc 
St. P- Ry- Co., 175 N.W- 246. 208 
Mich. 424 

Mo.—Warner v. St. Louis-San Fran¬ 
cisco Ry. Co., 274 SW. 90, 218 
Mo App 314—Fewel v. St Louis Sc 
S. F. Ry. Co., App, 267 SW. 960. 
“The proper measure of the car- 
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rieFs obligation - - - is general¬ 
ly determined by the amount of 
freight ordinarily carried in normal 
times. The carrier must, however, 
anticipate that more freight will be 
offered for transportation at some 
seasons than others, and it is re¬ 
quired to have ample rolling stock 
and ears on hand to meet su<*h ciiut- 
gencies.”—Atbrntic Coast T.>ine R. Co 
V. Florida Fine Fruit Co, 112 So 
66. 69, 93 Fla. 161, affirmed 113 So 
384, 93 Fla. 161. To s^ime effect 
Central of Gt'orgia Ry. Co v. G<‘orgi* 
P Greene Sc Co., 154 S.E. 809, 41 
GaApp 791—Andc^rson v. Chicago, 
M Sc St. P. Ry. Co.. 175 N.AV. 246, 
208 Mich. 424. 

eSar lot shippers 

Fla.—uMlanflc Coast Line It. Co. v 
Florida bVult 112 So. 6P. 
93 Fla. 161, affirmed 113 So. 381. 
93 Fla. 161. 

Well coiuddexed case 
Ga.—Wadloy Southern Ry. Co, v. 
Kent Sc Downs, 89 S.K. 765. 145 Ga. 
689. 

Other stateTnents of duty 

(1) Reasonalile car service must 
bo furnished by a common carrier. 
Ark.—^Midland Valley R. Co. v. Bark¬ 
ley, 291 S.W. 431, 172 Ark 898. 
certiorari grantc*fl 48 S.Ct, 37. 275 

U. S. 514, 72 L.Kd. 401, n'versed 
on other grounds 48 S.Ct. 312. 276 
Xr.S. 482, 72 L.Kd. 664. 

Okl.—Schaff V. Ros*. 239 P. 468, 111 
OkL 237. 

(2) A shipper is ordinarily entitlf*d 

to as many cars as ho ne«>ds. - - 
Brownsville Nav. Dist. of Catm ron 
County v. St. I^uis, B. Sc AI Rv. 
Co, C.C.ATex., 91 F.2d 502. certio¬ 
rari granted 68 42 'Manbar 

Coal Co. V. Davis, C.C.A.W.Va, 297 
F. 24. 

(3) A shipper is ordinarily entitled 
to all the cars he can immiptly load. 
U.S.—Pennsylvania R. <’<». v. I'urilan 

Coal Co.. 35 set, 484, 237 US 121. 
59 LEd. 867, affirming 85 A. 426, 
237 Pa. 420, Ann.C'as.l914B 37. 

Fla.—^Seaboard Air I^ine Ry. Co. v. 
Gay. 126 So. 772, 99 Fla. SSI- 
Seaboard Air Ijine Ry. Co. v. G.'iy, 
126 So. 771, 99 FUa 391. 

63; Ga.—Wadley Southern Ry. Co. 

V. Kent Sc Downs, 89 S.E. 765, 145 
Ga. 689. 

Ky.—^Louisville & N. R. Co. v. Crain, 
224 S.W. 1063, 189 Ky. 431. 

10 CXJ. p 72 note 5L 
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cars be furnished at a reasonable time For fail¬ 
ure to perform this duty, without lawful excuse, 
the carrier is liable to a shipper in damages for 
such injuries as he has sustained in consequence 

thereof.®^ 

Duty not absolute. The carrier's duty to furnish 
cars for the transportation of property is not an 
absolute one, either at common law or under stat¬ 
utes prescribing its duty in that regard,®® the law 
exacts from a common carrier only what is reason¬ 
able as regards fumishmg cars.®^ It is not required 
to furnish means of transportation other than it 
owns and uses or holds out to the public on its own 
route for that purpose,®® or to furnish cars at sta¬ 
tions or points on its road other than those provided 
for the service of the public, or at which it is in the 
habit of accepting freight from any person offering 
it for transportation.®® 

In connection with the limitation on the carrier's 
duty should be considered excuses for failure to 
furnish cars and conditions precedent to a shipper’s 
right to cars, considered in § 36 and § 37 respective¬ 
ly- 


Notice as to ability to furnish cars, A common 
carrier must notify a shipper within a reasonable 
time if it is unable to furnish cars at the time 
and place requested.*^® If it fails to give such no¬ 
tice, and to obtain the shipper’s consent, express 
or implied, to a delay,*^! or induces the shipper to be- 
heve, so that he presents his property for ship¬ 
ment at the time and place requested, that cars will 
be furnished as requested,^® the carrier will be lia¬ 
ble for any damages resulting from its failure to 
give such notice, unless there is no causal rela¬ 
tion between the failure to give notice and the 
damages sustained.*^® However, a carrier is not 
liable for failure to notify a shipper that cars are 
available for an interstate shipment, since the giv¬ 
ing of such notice would be a special service and 
unlawful.^^ 

§ 36. Bxcuses for Failure to Furnish Cars 

a. Circumstances beyond carrier’s con¬ 

trol 

b. Other excuses 

a. Oircmnstances beyond Carrier’s Control 

A common carrier is not liable for a failure to fur- 


04, Mo.—Baker ▼. St. Louis, etc., 
R. Co., 129 S.W. 436. 145 MoJl.pp. 
189. 

Apparently so holding, Williams v. 
St. Louis-San Francisco Ry. Co, 274 
SW. 935, 217 Mo.App. 6G2. 

OS. Ark—^De Queen & B. R. Co. v 
Park. 225 S.W. 614, 146 Ark. 350 
—nines V. Mason, 221 S.W. 861, 
144 Ark. 11. 

Ely.—Bavis v. McKinley, 225 S.W. 
523, 200 Ky. 699. 

Okl—Schall V. Rose, 239 P. 458, 111 
OkL 237—St. Louis-Saii Francisco 
Ry. Co. V. Ilohart Mill & Klevator 
Co, 239 P. 165, 111 Okl. 295. 

10 C.J. p 72 note 51 Ca], p 73 note 
58. 

66. TJ.S.—Midland Valley R Co. v. 
Barkley, 48 S.Ct. 342, 276 US. 482, 
72 L.]3d. 664, reversing on other 
grounds 291 S.W. 431, 172 Ark. 
898, certiorari granted 48 SCt. 37, 
275 U.S. 614, 72 LKd. 401— 

Brownsville Nav. List, of Cameron 
County V. St. Louis, B. & M. Ry. 
Co., C.aA.Tex., 91 F.2d 602. cer¬ 
tiorari granted 58 S.Ct. 42. 

Fla.—Seaboard Air Line Ry. Co. v. 
Gay, 126 So. 772, 99 Fla. 394— 
Seaboard Air Lino Ry. Co. v. Gay, 
126 So. 771. 99 Fla. 391. 

Ky—^McCord v. Louisville & N. R. 

Co.. 267 S.W. 766, 206 Ky. 601. 
Mich.—Anderson v. Chicago, M. & 
St. P. Ry. Co.. 176 N.W. 246. 208 
Mich. 424. 

Mo—Warner v. St. Louis-San Fran¬ 
cisco Ry. Co.. 274 S.W. 90, 218 
MoApp. 314. 

10 C.J. p 73 note 63, p 74 note 69. 


Fxcuses for failure to furnish cars 
under special contract see infra 
S 133. 

G7- U.S.—Midland Valley R. Co. v. 
Barkley, 48 SCI. 342, 276 US. 
482, 72 L.Fd. 664, reversing on 
other grounds 291 S.W. 431, 172 
Ark. 898, certiorari granted 48 S. 
Ct. 37, 275 US. 514, 72 LKd. 401 
—Brownsville Nav. Dist. of Cam¬ 
eron County V. St- Louis, B. & M. 
Ry. Co., C.CA.Tex.. 91 F.2d 602. 
605, certiorari granted 68 SCt. 42. 
Ky—Louisville & N. R. Co v. Crain, 
224 S.W. J063, 189 Ky. 431. 

Okl.—Chicago, II. L & 1\ Ry. Co. v. 

Long. 227 P. 389, 99 Okl. 276. 

10 C.J. p 73 note 62. p 74 note 70. 
Reasonable lime in which to furnish 
cars sec infra § 37 d. 

**As at common law the carrier 
was not liable for failure to trans¬ 
port, if his coach were full, the law 
today exacts only what is reasonable 
from carriers wbo transport freight 
in railroad cars.”—Brownsville Nav 
l>isl. of Cameron County v. St. Lou¬ 
is. B & M. Ry. Co., supra. To same 
effocl IVnnsylvania It, Co v. I*uritan 
Coal Co, 35 S,Ct- 484, 488. 237 US. 
121, 133, 59 LKd. 867, aflirming 85 
A. 426, 237 Pa. 420, Ann-Cas.l9l4B 
37. 

Corpus Juris dted 

Ky.—^Louisville & N. R. Co. v. Crain. 

224 S.W. 1063, 1064, 189 Ky. 431. 
68. Fla.—Atlantic Coast Line R. Co. 
V. Florida Fine Fruit Co., 112 So 
66. 93 Flo. 161, affirmed 113 So. 
384, 93 Fla. 16L 
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69- SC.—Dowling V. Charleston & 
W. C R. Co.. 81 S-B 313, 106 S 
C. 475. 

Tex,—^Beaumont, etc., R. Co. v. 

Moore, CivApp., 174 S.W. 844. 

10 C.J. p 73 note 64. 

Reason for refusal is tTumjAteclal 
where a carrier has no duty to fur¬ 
nish cars on a particular track.— 
Dowling V. Charleston, etc., R. Co,. 
81 S.B. 313, 106 S.a 475. 

7a Ark.—rrincs v- Mason, 221 S.W 
861, 144 Ark. 11 

Mo—Warner v. St. Louis-San Fian- 
ci.sco Ry. Co, 274 S.W. 90, 218 
MoApp. 314—^Pcwel v. St Louis 
& S. F. Ry. Co, App., 267 S.W 
960. 

Wls.—^Richland Bauily Shipping 
AHs'n V. Chicago, M & St. P Ity. 
Co., 188 NW. 625. 177 Wm 630. 

10 C.J. p 74 note 79- 

The rule as stated In Corpus Juris 

is cited with approval in Warner 
V. St. Ijouis-San hVan<*iaco Ry. Co., 
371 S.W, 90. 93, 218 Mo.App 314. 

71- Mo —Warner v. St Jjouis-San 
Francisco Ry. Co, supra—^Fewel 
V. St. Louis & S. F. Ry. Co., App., 
267 S.W. 960. 

72. Ark.—^TTines v. Mason, 221 S-W. 
8G1, 144 Ark. 11. 

73- Wis.—^Richland Equity Shipping 
Ass’n V- Chicago, M. & St. P. Ry. 
Co., 188 N.W. 626, 177 Wis 530 

74. Mo.—Tuttle V. Quincy, O. & K. 
C. R. Co., 13 S.W.2d 1111, 222 Mo. 

A 1 1 4 R 
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nish cars resulting from circumstances not reasonably 
within its power to control, such as a shortage of cars 
caused by a sudden and unforeseeable demand, but in 
particular circumstances a shortage due to the carrier's 
own fault or which it could have prevented has been held 
not an excuse. 

Under, or apart from, statutes-in effect so pro¬ 
viding, a common carrier's failure to furnish cars, 
or to furnish them promptly, is excused by all 
causes not reasonably within its power to prevent 

Shortage or zvant of cars. A carrier is not liable 
for failure to furnish cars where the failure results 
from a sudden and great demand for cars,^® or 
from an abnormal, prolonged detention thereof on 
connecting lines,^^ which could not have been fore¬ 
seen and against which the carrier could not reason¬ 
ably have been expected to provide. 

On the other hand, the fact that a carrier did 
not have sufficient cars to supply a demand docs not 
excuse a failure to furnish cars resulting from 
negligence in not providing for the ordinary con¬ 
duct of its business and it has been held that, 
where the carrier docs not possess a reasonable 
equipment for all ordinary purposes, the fact that 
at the time of demand for cars the volume of busi¬ 


ness was such as could not have been foreseen will 
not constitute a defense for failure to furnish 
cars.^^ Further, it is not an excuse that the car¬ 
rier does not own cars of the type requested, but is 
wholly dependent on another company for them, 
and that such company has failed to supply them,**® 
especially where a car. of the type requested has 
been commonly used by the carrier in transporting 
property of the kind tendered,*^ or the earner, al¬ 
though it docs not own cars by 'which the property 
can be shipped, accepts the property with notice 
of Its character.®^ Likewise a car shortage re¬ 
sulting from the fact that a large number of the 
carrier's cars were in the hands of connecting car¬ 
riers docs not constitute a sufficient excuse in the 
absence of a showing that such circumstances were 
not the fault of the carrier.®^ So also a car short¬ 
age is not an excuse where the cxtraordinar3'^ de¬ 
mand occurred only on a division of the carrier's 
road and with ordinary care tlu‘ carrier could 
have obtained cars from other parts of its sys- 
Icm,®^ or where the shortage results from the car¬ 
rier's own act of inducing large shiiimeiits,^*** or 
from an extension of the carrier’s mileage and a 
natural increase in business,^® or where the car- 


75, U.S.—^Manbar Coal Co. v. Davis,. 

C.CA.W.Va., 297 F 24. | 

Wash—^Pacific Fruit & Produce Co | 
V. Northern Pac. Ry. Co., 186 P 
852, 109 Wash 481, 10 ADR 337. 
10 C.J. p 74 notes 69, 83- 
Impossibility of performance as 
excuse for failure to furnish cars 
under special contract see infra § 
133. 

Corpus Juris dted 

^ash—3?aciflc Fruit & Produce Co 

V. Northern Pac. Ry Co, 186 P 
852, 855, 109 Wash. 481, 10 A.X. 
R. 337. 

76 : U.S—Midland Valley R. Co. v. 
Barkley, 48 S.Ct. 342, 276 US 482, 
72 LFd. 664, reversing- on other 
grounds 291 S.W. 431, 172 Ark. 
898, certiorari granted 48 S.Ct. 
37, 275 US. 514, 72 DKd 401— 
Manbar Coal Co. v. Davis, C.CA. 

W. Va,, 297 F. 24. 

Fla.—Seaboard Air Line Ry. Co. v- 
Gay, 126 So. 772. 99 Fla. 394— 
Seaboard Air Line Ry. Co v. Gay, 
126 So. 771, 99 Fla. 391—^Atlantic 
Coast Line R. Co v. Florida Fine 
Fruit Co., 112 So. 66, 93 Fla. 161, 
affirmed 113 So. 384, 93 Fla. 161. 

La—George H. Koepp, Inc., v. New 
Orleans Great Northern R. Co, 
110 So. 729. 162 La 487. 

Mich.—Anderson v. Chicago, M & 
St. P. Ry. Co.. 175 NW. 246. 208 
Mich. 424. 

Wash—^Pacific Fruit & Produce Co. 
V. Northern Pac. Ry. Co, 186 P. 
852, 109 Wash. 481, 10 A.L.R. 337. 


WVa—^Tjowe v. Davis, 119 S.E. 477, 
94 W.Va. 521. 

10 C J. p 74 note 68. 

Dictum Warner v St. Louis-San 
Francisco Ry. Co., 274 S.W. 90, 218 
Mo.App. 314. 

Corpus Juris cited 

Wash—^1‘aoific Fruit & Produce Co. 

V. Northern Pac. Ry. Co., 186 P. 
852, 855. 109 Wash. 483, 10 A.LR. 
337. 

Apportionment as discharge of duty 

(1) A fair and equitable distribu¬ 
tion of available cars by a carrier 
has been held to constitute a dis¬ 
charge of Its duty to furnish cars 
where a car shorlago was unforest»«- 
able, or, if foreseeable, could not 
luivc been guarded against.—^Manbar 
<^)al Co. V. Davis, aaA.W.Va., 297 
F. 24. 

(2) However, a carrier is not 
bound to furnish cars during a car 
shortage, in accordjuice with its 
rules as to car distribution, if to 
do so would work a preferente — 
l^einbach v. Union l»ac- R. Co., 227 
r. 258, 116 Kan. 495 

(3) Apportionment of available 
cars as discrimination sec infra S 
366. 

77- Wash —^Pacific Fruit & Produce 
Co. V. Northern Pac. Ry. Co, 186 
P. 852, 109 Wash. 481, 10 A.L.R. 
337. 

78. Tenn —Southoastem Fxpress 

Co. V. Bowers, Inc., App, 109 S 

W. 2d 851. 


79. Miss.—^Yazoo, (‘ic., R. Co. v. 
Blum Co.. 40 So. 718. 88 Miss. 180. 
10 L lt,A ,N K., 432 

80- Ark.—I)e Queen Hz K. R. Co, v. 

3*ark, 225 S.VV, Cl4. 3 16 Ark. 350. 
Ga.—Wadl€*y Southc^rn Ity. i^'o. v. 
Kent & Downs, 89 S.M 763, 145 
Ga. 689. 

T<‘X.—^Ft. Worth * D. C, Ry Co. v. 

Strickland, C'lV.App., 208 S W, 410. 
10 C.J. p 74 note 72. 

81. Tex.—FL Worth * D. a Ry. 
Co. V. Strickland, supra. 

82. Ttx.—Ft. Worth 1>. C. Ry. 
Co. V. Strickland, supra. 

FexiiOiable goods 

T€‘x- Ft. Worth & l\ i\ Ry. Co. v. 

Strickland, Civ..\pp.. 208 s.W. 410. 
88. Fla—Atlantic ('oast Line U, Co. 
V. Florida Fine Fruit c'o., 112 So. 
66. 93 Fla. 161, affirmed 113 So. 
384, 93 Fla. 161. 

Ky.—^M< C'ord v. laiuisvillc & N R, 
Co. 267 SW, 7«a. 206 Ky. 5(»L 
10 C.J. p 74 notes 74, 75. 

84. Ark — St Louis, etc.. R. Co. V. 
Keefe. 168 S.W. 131, 113 Ark, 215. 

85- N.C.—^Bramh v. Wilmington. 

etc., IL C'o, 77 N.t'. 317. 

86b Mo.—^Bakcr v. St. Ixiuis. etc., R. 

Co., 129 S.W. 136. 145 Mo.App. 189, 
10 C.J p 74 note 73. 

F^«>«ou for rule 

A common carrier cannot excuse 
its failure to mec't natural and nor¬ 
mal traffic conditions by saying tliat 
it failed to anticipate them or to 
provide against them. That would 


72 



13 C.J.S. 


CABRIER8 


§ 37 


ner promised the shipper that cars would be fur¬ 
nished, and failed to notify him at any time that 
it would be unable to furnish them.^^ Unrea¬ 
sonable delay is not excused by a car shortage 
where the carrier has served other shippers at 
nearby points more promptly.®* 

Governmental agency. The fact that the trans¬ 
portation of particular property was prohibited ex¬ 
cept on permission of a government inspector, 
which permission the shipper failed to obtain has 
been held to excuse a carrier's refusal to furnish 
cars for such property.®^ On the other hand, the 
fact that a carrier’s tracks had been dangerously 
weakened by an excavation made by a municipality 
has been held not to constitute a sufficient excuse 
for failure to furnish cars, where it did not appear 
that the carrier could not have easily braced its 
tracks.*® 

Inclement weather. The fact that a carrier’s 
servants abandoned the train because of cold 
weather was held not to constitute an excuse, 
in a particular climate, for failure to furnish 
cars.*i 

Strike. A strike has been held not to be an ex¬ 
cuse where tlic shipper was not given timely no¬ 
tice that the carrier would be prevented from 
furnishing cars,*® even if the shipper had knowledge 
of the existence of such strike.** 

b. Other Excuses 

Various circumstances In addition to those considered 
in the preceding subdivision have been adjudged avail¬ 
able or unavailable as excuses for a common carrier's 
failure or refusal to furnish cars. 

A carrier whose filed larilT contains no provi¬ 


sion under which the property offered can be 
lawfully accepted is not bound to furnish cars.*^ 
Of course, a carrier is not liable for failure to fur¬ 
nish a car where the shipper’s request therefor is 
canceled before the time for furnishing,*^ or where 
the car was requested from another company and 
the carrier had nothing to do with the transaction 
except to set out the car for the shipper.*® 

On the other hand, it has been held that a car¬ 
rier cannot excuse its refusal to furnish car service 
on the ground that such action was necessary to 
prevent the shipper from violating the ralfes im¬ 
posed by the carrier, which rates were themselves 
illegal,* 7 or that ihc shipper refused to pay demur¬ 
rage charges for the detention of cars, where such 
detention was occasioned as much by the carrier’s 
fault as by the shipper’s.*® So also, where the 
carrier furnishes a car before the day requested, 
it is not entitled to remove the car on the day 
the car was to have been furnished, on the ground 
that the car was not loaded within the time allowed 
by its rules.** 

§ 37. Conditions Precedent to Shipper’s 
Right to Cars 

a. Notice 

b. Tender of property for shipment 

c. Tender of freight charges 

d. Reasonable time to furnish cars 

a. Notice 

A common carrier must be given reasonable notice 
of the number and kind of cars desired and the time and 
place at which they are to be furnished. Written notice 
is necessary where required by statute or by the carrier's 
rule. In some circumstances, but not in others, formal 
requirements as to notice may be waived. 


be merely olTerinff Us own nonfea¬ 
sance as an oxcu.se for the injurious 
conhcquenees thereof --Hakcr v. St 
Louis etc, IL (^o, 129 S.W. 426, 438, 
145 MoApp. 189. 

87- Mo—Cronan v. St. Louis, etc. 
It. Co.. 130 S.W. 437. 149 JMo.App 
384. 

8 & Kan.—Stratton v. Atchison, T 
& S. F. Uy. Co., 236 V. 831, 118 
^ Kan. 673. 

89. Ark.—Ft. Smith, S. & 11. T. R. 
Co. V. Itoady, 268 S.W. 374. 162 
Ark. 580. 

Cattle tendered in qnarantiiLe dlstziot 

Ark—BX Smith. S. & R. 1. R. Co 
V Roady. 258 S.W. 374, 162 Ark. 
580. 

90. Miss.—Parish, etc., Co. v. Yazoo, 
etc., R Co., 60 So. 322. 103 Miss. 
288. 

9L Mo— 'Rittman v. M-issouri Pac. 
R. Co, 171 S.W. 8. 184 MoJiipp. 424. 


Iteason for rule 

“If a carrn*r may, throuph its 
agrents and servants, abandon its 
duty 'because of the cold’ in this 
climate [central Missouri!, the serv- 
ic«» of a common carrier would be¬ 
come too uncortain for all practical 
purposes"—Rittman v. Missouri l\a< 
R. Co., 171 S.W. 8, 184 MoApp. 424 

92- Mo—^Warner v. SI. XK>uis-San 
Francisco Ry. Co, 274 SW. 90. 218 
Mo.App 314—Fewc'l v. St. Louis & 
S. F. Ry. Co, App, 267 S W. 960. 

93L Mo,—Warner v. St. I^uis-San 
Francisco Ry. Co., 274 S.W. 90, 218 
Mo.App. 314. 

94- IT S —Texas, etc, R. Co. v. 
American Tie, etc., Co., Tex., 34 
set. 885. 231 U.S. 138. 58 L.Ed. 
1255. revorsinfT 190 F. 1022. Ill 
C.C.A. 673. 

95b Tex.—Hallam v. Duckworth, 
Clv.App., 209 S.W. 222. 
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96- Ark.—St. Louis-San Frioncisco 
Ry. Co. V Fruit man's Union, 258 
S.W. 626, 162 Ark. 618. 

Common affent and tracks 

The mere facts that a railroad 
company and an express company 
had the same station nfirent and 
that the latter company operated its 
ckrs over the former's tracks do not 
render the former liable for the lat¬ 
ter's failure to furnish its own cars. 
—St. I^uis-San Francisiio Ry. Co. v. 
Frultman's Union, 258 S.W. 626, 162 
Ark. 618. 

97- Ky—Louisvilio, etc., R. Co. v. 
Ohio Valley Tie Co, 170 S,W. 633. 
161 Ky. 212. 

98L Kan.—^Larabee Flour Mills Co. 
V. Missouri Pac. R. Co., 88 P. 72, 
74 Kan 808. 

99. Mo.—^Bartlett v. Missouri Pac. 
R. Co., App., 230 aW- 660b 
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A shipper reqtdring cars for the shipment of 
property must in all cases give the common carrier 
reasonable notice of such requirement, or make 
proper demand therefor.^ Such notice must be giv¬ 
en to an agent of the carrier having authority to 
furnish cars.^ It must be sufficiently specific rea¬ 
sonably to mform the carrier of what it is expected 


to do;3 thus, it must show definitely the number^ 
and character® of cars desired, and the time® and 
placed at which they are to be furnished. 

Written notice is not required at common law,® 
but is necessary where a statute^ or a rule of the 
carrier^® so provides. . Moreover, while it has 


1. TJ.S.—Brownsville Nav. Dist of 
Cameron County v. St. Louis, B. 
& M. Ry. Co.. C.aA.Tex.. 91 P2d 
502. certiorari grranted 58 S.Ct. 42. 
Ark—Midland Valley R. Co. v. Bark¬ 
ley, ^91 S.W. 431, 172 Ark. 898, 
certiorari gnranted 48 S.Ct. 37, 275 
tJ.S. 514, 72 L.Ed. 401, reversed 
on other grounds 48 S.Ct. 342, 276 
U.S. 482, 72 LEd 664—Hines v. 
Mason, 221 S.W. 861, 144 Ark. 11. 
Ky.—^Davis v. McEIinley, 255 S.W. 
523. 200 Ky. 699—Louisville & N. 
R. Co. V. Grain, 224 SW. 1063, 189 
Ky. 431. 

Mo.—•WilijflTns V. St. Louis-San 
Francisco Ry. Co., 274 S.W 935, 
217 MowAlPp. 662—^Howell v. Hines, 
App., 236 S.W. 886. 

N.Y.—Walrath v. American Ry. Ex¬ 
press Co., 216 N.Y-S. 546, 217 App. 
Dlv. 83 

N.C.—Futch v. Atlantic Coast Line 
R. Co., 100 SE 436. 178 N.Q 282 
Okl.—Schaff V Rose. 239 P. 458, 111 
OkL 237—Chicagro, R. I. & P. Ry. 
Co. V. Longr, 227 P. 389, 99 Okl, 
276. 

Tex.—FL Worth & D. a Ry. Co. v. 

Strickland, Civ App. 208 S.W. 410. 
Wis.—Richland Equity Shipping- 

Ass’n V. Chicagro, M. & St. P. Ry. 
Co., 188 N.W. 625, 177 Wis. 630, 

10 C J. p 72 note 61, p 75 note 85. 

2. Ark.—St. Louis, etc., R. Co. v. 
Moss. 86 S.W. 828, 75 Ark. 64. 

a. La.—George H. Koepp, Inc. v. 
New Orleans Great Northern R. 
Co, 110 So. 729, 162 La. 487- 
10 C J. p 75 note 87, 

Under a role of a pnhUc ntUitles 
coTHTnlAsion requiring written order 
for cars to slate date, number, and 
kind of cars wanted, destination, date 
wanted to load, quantity of each kind 
of gram on hand and conveniently 
located for prompt loading, and name 
of shipper, particular oilers. have 
been held or held not a substantial 
compliance, according as the quan¬ 
tity and location of gram to be 
shipped was or was not stated.— 
Stratton v. Atchison, T. & S. F. Ry. 
Co., 236 P. 831, 118 Kan 673. 

**. Ga.—Simmons v. Seaboard Air- 
Line R. Co., 66 S.E. 783, 133 Ga 
636. 

Md—^Di Giorgio Importing, etc., Co 
V. Pennsylvania R. Co., 65 A. 426, 
104 Md 693, 8 L.R.A.,N.S, 108. 
Minn.—Weida v. Chicago, etc., R. Co, 
76 NW. 121, 72 Minn. 102, 

10 dj. p 75 note 88. 


Apparently so holding, Stratton v. 
Atchison, T. & S. F. Ry. Co., 236 
P. 831, 118 Kan. 673. 

XTotice construed 

A shipper's order for two cars was 
held to require a carrier on a nar¬ 
row gauge line to furmsh four nar¬ 
row gauge cars, since a car of the 
latter type had only half the ca¬ 
pacity of a standard gauge car and 
the carrier's umform custom had 
been to furnish double the number 
of cars requested by the shipper.— 
Wcida V. Chicago, etc., R. Co., 75 N 
W. 121, 72 Minn. 102. 

5- La.—George BL Koepp, Inc. v. 
New Orleans Great Northern R. 
Co, 110 So 729, 162 La. 487. 

10 C J. p 75 note 87. 

Cars for lumber or p^ung 

A sawmill company was required 
to stipulate In its notice to the ear¬ 
ner whether lumber or piling was 
to be shipped, since each product 
required a different type of car.— 
George BC. Koepp, Inc. v. New Or¬ 
leans Great Northern R. Co., 110 So. 
729, 162 La. 487. 

Xntarstate comnieTce commiRgion’s 
rule that a shipper's order for cars 
"desired for loadmgr" must specify 
the type of car desired was held 
inapplicable, however, where the 
shipper was not present to load a 
car, and the duty of selecting suit¬ 
able cars devolved upon the carrier 
itself.—Keystone Packing Co. v. 
Norfolk A W. R. Co„ 30 Ohio N.P., 
N.S., 477, modified on other grounds 
195 NE. '403, 49 Ohio App. 136, 2 
Ohio Opinions 272. 

®i Ga—Simmons v. Seaboard Air- 
Line R. Co.. 66 SE. 783, 133 Ga. 
635. 

M.J.—^Di Giorgio Importing, etc, Co. 
V Pennsylvania R. Co., 65 A. 426, 
101 Md. 693, 8 L.R.A,N.S., 108. 

10 C J. p 75 note 88. 

7- Ga—Central of Georgia Ry. Co. 
V. Rabun, 94 S.E. 698, 21 Ga.App. 
402. 

Fresnxuptioii. as to place 
An application for cars addressed 
to an agent of the carrier at a point 
on its line was presumed, where 
nothing to the contrary appeared, to 
mean that cars were desired at that 
point, although the carrier would 
have been authorized to furnish 
them, not upon its tracks at that 
station, but at a private siding thero 
located, since its custom had been 
to furnish them at such siding.—Cen- 

74 


Iral of Georgia Ry. Co. v- Rabun, 
94 S.E. 598, 21 GaApp, 402. 

8- Minn. — Zetterberg v. Great 
Northern R. Co., 136 N.W. 295, 117 
Minn. 495. 

9. Ga.—^Thompson v. Atlantic Coast 
Line R. Co., 106 S.E. 322, 26 Ga. 
App. 487. 

ITotlce as to market 

Under a Georgia statute so pro¬ 
viding, a shipper must notify the 
carrier in writing of the market to 
which the property is to be shippi^d. 
—^Thompson v. Atlantic Coast Line 
R. Co, 106 SE 322, 26 Ga.App. 487. 

10- U S.—^Davis V. Ilendi^rson, 45 S. 
Ct 24. 266 U.S. 92, 69 LEd. 182, 
reversing Missouri I*ac. IC Co. v. 
Henderson. 247 S.W. 1070, 167 

Ark. 43. 

Iowa—^Jackson A CUrawford v. Chi¬ 
cago. B. A Q. It. Co, 238 N.W. 912, 
213 Iowa 365. 

Md —American Ry. liSxprt^ss Co v. 
Peninsula Produce Exch., 130 A. 
346, 148 Md. 465. 

Mich —^Falmouth Co-op. Marketing 
Ass’n V. l^ennsylvania R. Co., 212 
N.W. 84, 237 Mich. 406. 

NC—^MeLemore v. Atlantic Coast 
Line R. Co., 164 8.1*1 390, 199 N.C. 
264. 

Heqnost for emdusive or special 

car must be in writing where a tar¬ 
iff rule of the carrier so provi(ii*s.— 
American Ry. Express c!o. v. l»€‘iiin- 
&ula 3Produce kheeb., 130 A. 346, 148 
Md. 465. 

Ifemoraadum of oarrier^s agent re¬ 
garding oral ord«>rs made by ship¬ 
pers does not comply with a car¬ 
rier's rule that orders for cars must 
be given or contlrm«*d in writing. 
Iowa.—Jackson A Cmwford v. Chi¬ 
cago, B. A Q IL Co., 238 N.W. 
912, 213 Iowa 365. 

Mich.—Falmouth Co-op. Mark<*tuig 
Ass'n V. l*enn.sylvania It. Co., 212 
N.W. 84, 237 Mich. 106. 
XaaccesslbiUty of cars fiin*t«h«d 
does not entitle a shipper to r**«*«ver 
damages where he failed to make a 
written r€*qu<Ht for cars as required 
by the carrier’s rule.—McLemore v. 
Atlantic Coast Line R. Co., 164 S.E. 
390, 199 Na 264. 

Bnle as to interstate shipments held 
appUoable 

In particular circumstances, a 
shipper who had failed to make a 
written order for cars was held not 
entitled to urge, for the purpose of 
avoiding the carrier’s rule requiring 
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been held that the requirement of written notice 
under such a rule may be waived,^! it is more 
commonly held that a carrier's rule requiring writ¬ 
ten notice cannot be waived where such rule con¬ 
stitutes a part of the tariffs filed with the state 
railroad commissions^ or the interstate commerce 
commission but it has been held that a ear¬ 
ner may waive a statutory requirement as to writ¬ 
ten notice,S4 or a rule of the interstate commerce 
commission prescribing the form of a wntten no¬ 
tice. S5 

b. Tender of Properly for Shipment 

A shipper must have properly tendered property to 
be entitled to recover for failure to furnish cars, unless it 
appeared in advance that cars would not be furnished. 
A tender is sufficient if made in the manner usual for 
such property or held out by the carrier as sufficient. 

A shipper must have made a proper tender of the 
property to be shipped in order to be entitled to 
recover from the common earner for failure to 
furnish cars,^® unless the shipper was informed, or 


it appeared, in advance that cars would not be 
fumished.i7 A tender is sufficient if made in the 
manner usual for such property,^* or in a manner 
which the carrier holds out as being sufficient^® 

c. Tender of Freight Charges 

A shipper need not have tendered freight charges to 
be entitled to recover for failure to furnish cars, where 
the carrier did not demand payment. 

A shipper need not have tendered the freight 
charges in order to be entitled to recover from 
the common carrier for failure to furnish cars 
within a reasonable time, where the carrier had 
made no demand for payment.^® 

d. Reasonable Time to Furnish Cars 

In the absence of controlling statutory or contractual 
provision, a common carrier is entitled to a reasonable 
time to furnish cars after notice. What constitutes a 
reasonable time depends, in the absence of statute or a 
rule of the carrier, upon the particular circumstances. 

In the absence of a statutory provision as to 
the time within which cars must be fumishcd,2l 


orders for cars for interstate ship¬ 
ments to be in writing, that the 
shipper might have employed the 
cars in intra-state commerce if they 
had been furnished.—Falmouth Co¬ 
op. Marketing Ass*n v. Pennsylvania 
R. Co., 212 N.W. 84. 237 Mich. 406. 

Carzler’s want of control of line 
at the time the rule was established 
does not preclude it from invoking 
the rule as a defense where the 
rule was a part of the published 
tarifiCs and binding on the carrier.— 
Falmouth Co-op. Marketing Ass’n v. 
Pennsylvania R. Co., 212 N.W. 84, 
237 Mich. 406. 

Potatoes are perliAtable goods 
within a rule rcauiring written or¬ 
ders for cars for perishable goods.— 
Falmouth. Co-op. Marketing Asa'n v. 
Pennsylvania R. Co., 212 N.W. 34, 
237 Mich. 406. 

11. Ark.—St liouls, etc., R. Co. v. 
Wynne Hoop, etc., Co., 09 S.W. 
375, 81 Ark. 373. 

12. Iowa.—^Jackson & Crawford v. 
Chicago. B & Q. R. Co., 238 N 
W. 912, 213 Iowa 365. 

13- US—^Davis V. Henderson. 45 
S.Ct. 24. 266 U.S. 92, 69 Ii.Kd. 183. 
reversing Missouri Pac. R. Co. v. 
Henderson. 247 S.W. 1070, 167 Ark. 
43. 

Mich.—Falmouth Co-op. Marketing 
Ass’n V. Pennsylvania R. Co., 212 
N.W. 84. 237 Mich. 406. 

N.C.—^McBemore v. Atlantic Coast 
Bine R. Co., 154 S.B. 390, 199 N. 
C. 264. 

However, a carrier was held to 
have waived written notice, a re¬ 
quirement apparently created by a 
rule of the carrier filed with the in¬ 
terstate commerce commte^ion, 
where the carrier notified the ship-1 


per that no additional cars would he 
furnished.—American Ry. Kxpreas 
Co V. Bald Knob Fruit Exch, 25S 
S.W. 985, 162 Ark. 588 
lA Ark.—^De Queen & E R Co. v. 
Park, 225 S,W. 614, 146 Ark. 350 
Pnrtiifiiiing- cars on verbal request 
of the shipper was held to consti¬ 
tute a waiver of such statutory re¬ 
quirement.—^De Queen & E. R. Co 
V. Park, 225 S.W. 614, 146 Ark. 350. 

15. Ark,—American Ry. Express Co 
V. Bald Knob Fruit Exch., 258 S W 
985, 162 Ark. 588. 

Carxie]:*s fun»^H^^'ng of forms upon 
which demands for cars were to he 
made, and its acceptance of demands 
so made, were hold to waive the ne¬ 
cessity of a shlpiier’s giving notice 
in the form prose rlh€»d by the rules 
of the interstate commerce commis¬ 
sion.—American Ry. Express Oo. v. 
Bald Knob h'ruit Exch., 258 S W. 985, 
162 Ark. 588. 

13. Ind.—^Liouisville, ete., R. Co. v. 
Flanagan, 14 N.R. 370, 113 Ind. 
488, 3 AinS.Il. 674. 

10 C.J p 74 note 65. 

17. NC—B«-I1 V. Norfolk Southern 
R. Co. 79 S.K. 421, 163 NO. 180 
Tex—^Uouston, c'tc., R, Oo. v. Oamp- 
1 ) 011 . 45 S.VV. 2, 91 Tex. 551, 43 JL. 
RA. 225, 

Apparently so holding, Uoulsville, 
etc., R. Co. V. Flanagan. 14 N.K. 370. 
113 Ind. 488, 3 Am.S.R. 674. 
for mlo 

"It is elementary that the law 
does not require a man to^do a vam 
thing”—^Bell v. Norfolk Southern R 
Co.. 79 S,E. 421, 422, 163 N.C 180. 
Bafnsal to fumisli for property pre- 
vlously delivered 

ThuA where a railroad company 
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refused to transport properly al¬ 
ready lofided or to furnish cars for 
that already delivered to it, the 
shipper was not required to deliver 
similar property for which he had 
also demanded cars, in order to re¬ 
cover damages for the railroad's re¬ 
fusal to furnish cars for the latter. 
—^Bell V Norfolk Southern R Co, 
79 SE 421. 163 NC. 180. 

X^urther tender after refusal 

Wliere property has been properly 
tendered, and the carrier has re¬ 
fused on demand to furnish cars, no 
further tender is necessary—^I^ouis- 
ville. etc. It Co. v Flanagan. 14 N. 
E. 370, 113 TncL 488, 3 Am S R. 674 

18. Ark—^St. Uouis, etc., Co v. 

er. 112 S.W. 744, 87 Ark. 298— 
SI. I.rfnils, etc. R. Co. v Ozier, 110 
kS.W. 593. 86 Ark. 179. 17 UR.A,N 
S 327—St. Bouis. etc., R. Co. v. 
Wynne EIoop, etc, Co,. 99 SW. 375, 
81 Ark. 373 

Shipper’s failure to place property 
on platform does not relieve a car¬ 
rier of its duty to furnish cars, 
where the property was under the 
shipper’s control and r«*ady for ship¬ 
ment in the usual way—St. Uouis, 
etc, R. Co V. Ueder. 112 S.W 744, 
87 Ark. 298—fit Louis, etc., R. Co. 
V Ozier. 110 SW 593. 86 Ark. 179, 
17 LRA.NS, 327—SI Ijouia, etc, 

R. Co. V. Wynne Hoop, etc, Co., 99 

S. W. 376, 81 Ark. 373. 

19. Ky.—^Jjouisvlllc & N. R. Co. v. 
Brashear. 289 S.W. 1094, 217 Ky. 
439. 

90. Illj—Cleveland, etc., R. Co v. 
Perishow, 61 Ill.App. 179. 

91. Ky.—LouisvUle & N. R. Co. v. 
Grain, 224 S.W. 1063, 189 Ky. 431. 
IThder on Arkamiao statute provld- 
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or of a contract for a particular time,^^ ^ com¬ 
mon carrier is entitled to a reasonable time in 
which to furnish cars after receiving notice from 
the shipper.2^ Whether the earner was allowed 
a reasonable time in which to furnish cars depends, 
in the absence of statutory provision as to the 
length of notice, or of any rule on the subject es- 
tabhshed by the carrier, upon the circumstances 
of the particular case.^^ 

§ 38. Actions for Failure or Refusal to Fur¬ 
nish Cars 

a. Nature and form 
. b. Limitations 

c. Jurisdiction 

d. Defenses 
c. Parties 

f. Pleading 

g. Evidence 
h- Trial 


i. Damages 

j. Attorney's fees 

a. Nature and Form 

A common carrier's failure to furnish cars within a 
reasonable time constitutes a breach of a duty created by 
law, not by contract; but it has been held immaterial, 
even in the case of interstate shipments, that the shipper 
predicated liability for damages on a breach of contract. 
Statutory remedies do not abrogate the common-law right 
of action. 

A common carrier's failure to furnish cars with¬ 
in a reasonable time after demand constitutes a 
breach of a duty created by law, not by contract 
but it has been held that the form of an action for 
damages for failure to furnish cars on the day 
requested is unimportant, and that it is immaterial 
that the shipper may have predicated the carrier’s 
liability on a breach of contract to furnish cars,-® 
even where the cars were requested for an inter¬ 
state shipment.-'^ A shipper’s common-law right 
of action for damages is not abrogated by the exist¬ 
ence of various statutory remedies.^^ 


ins' that a carrier must furnish cars 
at the place of shipment within 
twenty four hours from 7 PM. on 
the day followin^r an application 
therefor, it was held that a carrier 
performed Its duty hy fumishingr a 
car on the momingr followingr the 
afternoon it was ordered,—St. Hiouis- 
San Francisco Hy. Co. v. Pruitman's 
Union, 258 S.W. 626. 162 Ark. 618. 

22. Ky.—Ijouisville & N. H. Co v. 
Cram, 224 S.W. 1063. 189 Ky. 431. 

23b Ark.—Hines v. Mason, 221 SW. 
861, 144 Ark. 11. 

38:y.—Xiouisville & N. R. Co. v. Crain, 
224 S.W. 1063, 189 Ky. 431. 

Okl.—Schaif v. Rose, 239 P. 458, 111 
Okl. 237. 

Tex.—Ft. Worth & D. C. Ry- Co. v. 

Strickland, Civ.App., 208 S.W, 410. 
10 aj. p 72 note 61 tb], p 76 note 
92. 

Reasonableness grcnerally as measure 
of earner's duty to furmsh cars 
see supra S 35. 

Coxpiui JTiizis cited 
Ky— ^Ijouisville & N. R. Co. v- Crain, 
224 S.W. 1063, 1064. 189 Ky. 431. 
iregUffence or want of reasonable 
diligence is the basis of a carrier's 
liability for delay in furnishin«r cars 
—McCord V. LfOuisville & N. R Co, 
267 SW. 766. 206 Ky. 501. 

Effect of caxiiex's acgniescence and 
assurance 

However, a earner cannot com- 
plam of ‘Uie reasonableness of the 
time given for furnishing cars where 
it failed to complain of such time, 
and accepted the order with an as- 
suranee that it would be filled.— 
Baker v. St. Xouis, etc.. R. Co., 129 
KW. 436. 146 Mo.App. 189. 


24. Mo—Howell V. Hines, App, 236 
SW. 886. 

10 C.J. p 75 notes 92, 93. 

"To he reasonable, notice for such 
purpose must allow sutficicnt time to 
enable the railway company, by tho 
exercise of restsonahle diligence, un¬ 
der tho existing circumstances, to 
furnish the cars, without interfer¬ 
ence with orders previously given by 
other shippers at the same station, 
or jeopardy to its other business on 
other portions of its road."—^McNeer 
V. Chesapeake, etc., R. Co., 86 S.K. 
887, 888. 76 W.Va. 803. To same ef¬ 
fect Hines v. Mason. 221 S.W. 861, 
863, 144 Axk. 11. 

Six days' advance notioo held rea- 
sonahle where three or four days 
was the usual time allowed for fur¬ 
nishing cars for the transportation 
of property of the kind offered.— 
Howell V. Uincs, 249 S.W. 924, 298 
Mo. 282. 

Caxzler*s delay held unreasonable 

where it failed to furnish cars for 
live slock until three days after it 
had accepted the live stock for ship¬ 
ment.—^I'ayne v. Mallory. 230 S W 
270. 148 Ark. 431. 

25. Mo.—Williams v. St. Louis-5>an 
Francisco liy. tJo., 274 S.W. 93.5, 
217 Mo.App. 662. 

Action for breach of contract to fur¬ 
nish cars at specified time and 
place see infra § 134. 

26. Kan.—^Fletcher v. Chicago, R. I. 
& P. Ry. Co., 177 P. 1, 103 Kan. 
834. 

Okl.--Chicago. R. I. & P. Ry. Co. v. 

Vail, 201 P. 804, 88 OkL 266. 
Remedy for failure to furnish cars 
as in tort see Actions § 49 e (4). 

27. Kan.—Pletcher v. Chicago, R. 
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I. & P. Ry. Co, 177 P. 1, 103 Kan. 
834. 

28. Mo.—Warner v, t;t. lj<»uis-fc?an 
Franci.sco Jly. C''o., 274 fc>,W. 90, 
218 Mo.App. 314. 

10 C J. p 73 note 59. 

Statutes prescribing penalty 

(1) Statutes pr<‘scril>ing a penalty 
for failure to furnish cars on rea¬ 
sonable notice do not abrogiUe the 
common-law right of action for dam¬ 
ages. 

Ga.—^Southem R. Co. v. Moore, 67 
»S.K. 86, 133 (Ja. 806, 26 I^.1LA.,N. 
S, 851, disapproving Pennington v. 
Douglas, etc., R. Co-^ 60 S.10. 486, 
3 GaApp. 665. 

Miss.—^Tazoo, et«\, R. Co. v- Fishier, 
59 So. 877, 102 MisH. 702. 

Mo.—Raper v. Du.sk, ISl S.W. 1032, 
192 Mo.App 378. 

(2) The reason for this ruh» has 
been said to be that: "It would re¬ 
quire a very .strong implieation to 
show that th«‘ l^egislature, in en¬ 
deavoring to eonfi*r upon shippers 
an additional imans of enforcing 
prompt furnishing of c'ars. alisoluti- 
ly excluded th«*m from a resort to 
the courts for a reec>v«‘ry of damages 
• . . the acjt was intended to give 
an additional safeguard and rennsly, 
which a shipper might adopt if he 
so desirc»d, and not to d«‘stroy his 
right of action for damages."— 
Southern R. Co. v. Moore, 67 S 1*1 
85. 89. 133 Ga. 806, 815, 26 D.RA. 
NS., 851. 

(3) However, It was held, in an 
action under a statute providing that 
the shipper could recover both a pen¬ 
alty and the actual damages suffer¬ 
ed, that the shipper was not enti¬ 
tled to recover damages if the facts 
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b. T.imitatioilS 

Under k statute so providing, an action for damages 
for refusal to furnish cars is barred if not brought within 
one year after the cause accrues. 

Under a statute so providing, an action for dam¬ 
ages for a common carrier’s refusal to furnish a 
car on demand is barred if not brought within one 
year after the cause of action accrues.^® 

c. Jniisdiction 

state and federal courts have concurrent Jurisdiction 
of an action for failure to furnish cars for interstate ship- 
ment. That a carrier has a legal excuse for failure to 
furnish cars does not deprive courts of jurisdiction to 
hear and decide the issues. 

Where the action is for failure to furnish cars 
for property destined for shipment in interstate 
commerce, the state and federal courts have con¬ 
current jurisdiction,®® and this is so irrespective 
of whether the action is treated as a smt for a 
breach of the carrier’s common-law duty to fur¬ 
nish cars or an action for damages for the car¬ 
rier’s unjust discrimination in the allotment of 
cars.®^ The fact that a carrier has a legal excuse 
for failure to furnish cars does not deprive the 
courts of jurisdiction to hear and decide the issues 
upon the law and the facts.®® 

d. Defenses 

Legal defenses may be interposed to an action for 
failure to furnish cars. 

Legal defenses may be interposed to an action 
against a carrier for damages for failure to furnish 
cars.®® It is not a defense that the shipper failed 
to give the carrier notice before removing injured 
property from a car;®^ nor is the fact that the 
shipper held the property for speculative purposes 
a bar to recovery.®® The fact that after discover¬ 
ing that cars will not be furnished the shipper con¬ 
tinues to haul property to the station does not con- 

did not entitle him to recover the 
penalty.—^Texos. etc., R. Co. v. Block¬ 
er, 106 S.W. 718, 48 Tex.Civ.App. 100. 

(4) Penalties generally for failuie 
to furnish cars see infra S9 466-473. 

Well considered case 

Ga—Southern R ('‘o. v. Moore, 67 S. 

E 86, 133 Ga. 806. 26 B.RA.N.S.. 

851. disapproving Pennington v. 

Douglas, etc, R. Co., 60 S.E. 485, 

3 Ga.App. 665. 

29- Ark—^St. IjOuIa etc., IL Co. v. 

Paul. 176 S.W. 327, 118 Ark. 375. 

3a Iowa—Baird Bros. v. Minneapo¬ 
lis & St. B. R. Co., 165 N.W. 412. 

181 Iowa 1104 
10 C.J. p 76 note 9. 

Corpus Juris quoted 
Iowa.—^Baird Bros. 


stitute a defense, but cause only for denjdng re¬ 
dress to the extent that he increased the damage 
by accumulating property after such discovery.®® 

A shipper is not guilty of contributory negli¬ 
gence in simply having his property at the point of 
shipment at what is in fact a reasonable time after 
demanding cars.®^ ^ 

Where the carrier has failed to furnish cars 
and damages have accrued, the fact that the ship¬ 
per and the carrier subsequently enter into a con¬ 
tract for the shipment of the freight does not m 
any way affect the shipper’s right to recover the 
damages sustained.®® 

e. Parties 

A factor who controlled the property, prepared it for 
shipment, and requested cars may maintain an action in 
his own name for failure to furnish cars. A shipper's em¬ 
ployees cannot recover for loss of employment caused by 
a carrier’s failure to furnish cars. 

A factor who had the custody and control 
of property, prepared it for shipment, and request¬ 
ed cars for its transportation has such an interest 
in the property as entitles him to maintain an action 
in his own name against the carrier for failure to 
furnish cars.®® On the other hand, a shipper’s 
employees have been held not to have such an 
interest as will entitle them to maintain an ac¬ 
tion against a carrier for loss of employment 
resulting from the earner’s failure to furnish cars 
to the shipper.^® 

f. Pleading 

(1) Declaration, petition, or complaint 

(2) Plea or answer 

(1) Declaration, Petition, or Complaint 

A shipper’s pleading in an action for damages caused 
by a carrier’s failure to furnish cars must allege the facts 

Mo —Shoptaugh v. St. Bouia, 
etc., R Go.. 126 S.W. 752. 147 Mo. 
App. 8. 

37. Tex.—G«Uveston, etc, R. C!o. v. 

Word, Civ.App., 124 S.W. 478. 

3a Ark.—St, Louis, etc. R, Co. v. 

Taylor, 112 S.W. 745, 87 Ark 331. 
39- <3a—Central of Georgia Ry. Co. 
v. George I'. Greene & Co., 164 S. 
E. 809, 41 Oa.App. 794. 

4a Ky.—^Illinois Cent. IL Co. v. Ba¬ 
ker. 169 S.W. 1169, 166 Ky. 512, 
49 L.R.A,NS-, 496. 

Ifteasou for rule 

“[The duty to furnish carsj, to 
bo the basis of an action . . . 
must rest on a contract, express or 
implied, made between the coniplaln- 
ing party and the carrier."—^Illmols 
Cent. R. Co. v. Baker, 169 S.W 1169, 
1174, 166 Ky. 612, 49 B.R.A.N.S., 496. 


Minneapolis 


& SL B. R. Co,. 165 N.W. 412. 418, 
181 Iowa 1104. 

31. Iowa—^Baird Bros. v. Minneapo¬ 
lis & St. B. IL Co., supra. 

10 CJ. p 76 note 9. 

32. U.S—^Brownsville Nav. DisL of 
Cameron County v. St. Ijouis, B 
& M. Ry. Co., OClATex., 91 F.2d 
502, certiorari granied 68 S Ct. 42. 

33. U.S—Brownsville Nav. T>i.sl. of 
Cameron County v. St. Bouis, B 
& M. Ry. Co, CC.A.Tex, 91 F.2d 
502, certiorari granted 58 S Ct. 42. 

34b Mo.—Warner v. SL Bouis-San 
Francisco Ry. Co., 274 S.W. 90, 218 
Mo.App. 314. 

35. N.Y.—^Dobbins v. Syracuse, etc., 
R. Co., 141 N.YS. 637. 167 App 
Div. 80, affirmed 109 N.E. 79, 215 
N.Y. 674. 
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essential to such cause of action. Including proper de¬ 
mand for the cars and tender of the goods. 

The declaration, petition, or complaint in an ac¬ 
tion for damages for failure to furnish cars must 
allege a timely demand by the shipper^^ -for a cer¬ 
tain number of cars to be furnished on a definite 
datc,42 that the demand was made on an agent 
authorized to furnish cars,^3 the time when the 
demand was madc,^^ and, under a statute so re¬ 
quiring that the carrier was notified in writing of 
the market to which the property was to be ship- 
ped.45 

Further the complaint must allege a tender of the 
goods^® to a duly authorized agent of the car¬ 
rier, and, tmder a statute in effect requiring such 
a showing, that it was within tlie power of the 
earner to furnish cars on the requested day.^® 

So also, it should be made to appear that the 
damages alleged were the proximate result of the 
carrier's failure to furnish cars,^® and the facts 
from which the amount of damages may be esti¬ 
mated should likewise appear.®® 

Where the complaint alleges the character of 
the goods offered for shipment, it need not fur¬ 
ther allege the character of cars required, since 
the carrier will be presumed to know, in such 


circumstances, what kind is needed.®^ 

In particular cases, complaints or petitions have 
been held to be sufficient,®^ at least after verdict,®^ 
to state a cause of action for failure to furnish 
cars, or to state a cause of action for a breach 
of the carrier's common-law or statutory duty 
rather than of a special agreement,*®^ also, the 
pleadings have been held to raise the issue as to 
whether the carrier furnished cars within a rea¬ 
sonable time after demand,®® and an allegation 
that it became necessary for the shipper to incur 
certain expenses in caring for his stock has been 
held to mean, in the absence of a special excep¬ 
tion, that such exiienscs were reasonable.®® 

Amendment. Where the original pelilion alleges 
specific damage resulting from the carrier’s failure 
to furnish cars on a written demand, an amendment 
alleging that the carrier was bound by an express 
contract to furnish cars does not add a new and 
distinct cause of action, and the amended peti¬ 
tion is not demiirrablc.®^ 

(2) Plea or Answer 

General rules apply In determining the sufficiency of 
a plea or answer. 

An allegation in the answer thjit the pnnierty 
was shipi»cd under a written contract exempting 


41. Fla.—Seaboard Air Line Ry. Co. 
V. Gay, 126 So. 772, 99 Fla. 394— 
Seaboard Air Line Ry. Co. v. Gay, 
126 So. 771, 99 Fla. 391. 

10 C.J. p 76 note 2. 

AULegatloiL bold sufficient 
Ark.—St. Louis, etc., R. Co. v. 
Wynne Hoop, etc., Co., 99 S.W. 375, 
81 Ark. 373. 

42. Fla.—Seaboard Air Line Ry. Co. 
V. Gay, 126 So. 772, 99 Fla. 394— 
Seaboard Air Line Ry. Co. v. Guy. 
126 So. 771, 99 Fla. 391. 

43;i Ark.—St. Louis, etc., R. Co. v. 

Lee, 65 S.W. 99. 69 Ark. 584. 

10 C.J. p 75 note 1. 

44. Ark.—Choctaw, etc., IL Co. ▼. 

Rolfe, 88 'S.W. 870, 76 Ark. 220. 
Averment bdld sufficient 
Where the earner's stations were 
small, an averment that cars were 
demanded In a certain month was 
held to be sulilcicntly definite as to 
time to enable the carrier to ascer¬ 
tain whether- su<^ was the fact.— 
Choctaw, etc., R. Co. v, Rolfe, 88 S. 
W. 870, 76 Ark. 220. 

45- Ga.—Thompson v. Atlantic 

Coast Line R. Co, 106 S. R. 322, 
26 Ga.App. 487. 

46. Ga.—^Thompson v. Atlantic 

Coast Line R Co., supra. 

ARsgatton heia snfficient 

(1) Allegation that the shipper 


had placed saw logs along the car¬ 
rier's tracks for shipment.—SL Lou¬ 
is, etc., R, Co. V Wynne Hoop, etc., 
Co, 99 SW. 375, 81 Ark. 373. 

(2) Allegation that the carrier was 
told that pleaches were in the pac’k- 
ing house ready for loadmg to move 
on a certain date—Central of Geor¬ 
gia Ry. Co. V. Gi^orge P. Grecme & 
Co., 154 S.R. 809, 41 Ga.App. 794. 

47- Ark.—Choctaw, etc, It. Co. v. 

Xtoife. 88 SW. 870, 76 Ark. 220. 

10 aj. p 75 note 99. 

dA Wis.—^Richardson v. Chicago, 
etc., R- Co., 21 N.W. 49, 61 Wis. 
596, 602. 

49. Ark.—St. Louis, etc., R. Co. v. 
Wynne Hoop, etc., Co., 99 S.W. 375, 
81 Ark. 373. 

10 C.J. p 76 note 4. 

sa Mo —Shoptaugh v. St. J^ouis, 
etc., R. Co., 126 S.W. 752, 147 Mo. 
App. 8 

Petition held to state snfficient 
foots to show that the shipper luid 
sustained some damage from the 
earner's breach of duty, and hence 
not demumtblc on the claimed 
ground that it failed to allege a le¬ 
gal measure of damages.—Central of 
Georgia Ry. Co. v. George I\ Greene 
A Co.. 154 S.EL 809, 41 Ga.App. 794. 

51. Ind.—Pittsburgh, etc., R. Co. v. 
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Wood, 84 N.M 1009, S8 N.K, 709. 
45 Ind App 1. 

Mo—^Shoptaugh v. St. i-.ouis, etc., IL 
Co., 126 S.W. 752. 147 Mo.App, 8. 
10 C J. p 76 note 3. 

sa. Ky.—Broughton v. I,<»uiKVflle A 
N. IL Co., 289 S.\V, 237, 217 Ky. 
297. 

Mo.™c;ernum v. Chicago, AI. & Sl- 
V. Ry. Co., Apji.. 276 S.\V. 1041. 
10 C.J. p 75 note 98 [aJ. 

Avexment as to inaiHOlioable stat- 
nto hffid surplusage a fid nut to ren¬ 
der a petition suhjeet to g«»nerfii d**- 
murn^r when* the p<‘*fiiic»n sute.s a 
CfiURe of action for a of the 

carrlf‘r's common-law duty to fur¬ 
nish cars—Vomnaiis v. clvorgia R. 
Co., 83 S.R 784. 142 Ga 781. 

5A Mo.—Walters v, Kansas City 
Southern Ry. Co., App. 266 S.\V. 
491. 

5A cja.—Central of Georgia Ry. Ca. 
V. George* P. Gn*ene A Co., 15 i S. 
B. 809, 41 thuApp. 794. 

10 C.J. p 76 note 8 laj. 

55. Tex.—Ft. Worth A 1). CL Ry. Co. 
v. Strickland, Civ,App., 20.S S.VV. 
410. 

56. Tex.—SchafC v. Johnson, Civ. 
App., 267 SW. 737. 

57. Ga.—Georgia Northern Ry. Co- 
V. Snellgrove A Bozeman, 85 S.lsL 
790, 16 Ga.App. 344. 
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the carrier from liability for delay on account of 
strikes is properly stricken where such contract 
was not entered into until after the delay had oc¬ 
curred and an allegation that the shipper had 
knowledge that injunction proceedings had been 
instituted against a strike alleged to have caused 
the carrier's delay has been held immatenal.®® 
On the other hand, a carrier's failure to comply 
with state rules of practice in pleading a de¬ 
fense that the shipper’s order for cars for an in¬ 
terstate shipment was not in writing does not pre¬ 
clude the carrier from establishing such defense,®® 
since the written order cannot be waived.®^ 

g. Evidence 

In actions for failure to furnish cars the general rules 
of evidence apply. ' 

In an action for damages for failure to furnish 
cars, the burden is on the shipper to establish 
that the carrier owned and operated a railroad 
at the point at which cars were to be fumished,®^ 
and, under the federal rule, actual negligence on 
the carrier’s part in delaying to furnish cars after 
demand.®^ On the other hand, the burden is on 
the carrier to establish the facts constituting an ex¬ 
cuse for failure to furnish cars;®^ thus, a carrier 
claiming justification for a delay because of abnor¬ 
mal operative conditions, such as abnormally great 
demand for, or shortage of, cars has the burden 


of proving the existence of such conditions,®® that 
such conditions could not reasonably have been 
anticipated and avoided,®® and that they were the 
sole cause of the delay. ®'^ 

AdmissihiLity. In particular cases, evidence has 
been held admissible, for the purpose of rebutting 
a carrier’s defense that its failure to furnish cars 
was caused by an unprecedented demand, to show 
that the earner had assured the shipper, prior to 
the latter’s demand for cars, that it would furnish 
suflBicient cars for shippers m the particular area,®® 
that in preceding seasons there had been a car 
shortage on the carrier’s line in that area,®® and 
that shippers who ordered cars after plaintiff re¬ 
ceived cars before plaintiff did.^® Evidence of 
the number of cars which the carrier had on the 
lines of connecting carriers is inadmissible where 
the carrier makes no claim of a car shortage.^! 
Under an answer alleging that the carrier was 
prevented from furnishing cars by causes which 
ir could not have avoided by the exercise of reason¬ 
able diligence, evidence is admissible that there was 
a car shortage and that cars were distributed under 
rules adopted while railroads were under govern¬ 
mental control.'^® 

A witness’ lump estimate of the total damage, 
without indication of the items entering into such 
estimate, has been held not competent evidence.*^® 


58. Mo.—Warner v. St. Louis-San 
Francisco lly, Co., 274 S-W. 90, 
218 MoApp. 314. 

59. Mo.—Warner v, St, l^ouis-San 
Francisco lly. Co., supra. 

for deidslon. 

'*KnowledKc of the fact that in¬ 
junction proceedinf^s had been insti¬ 
tuted would more likely cause plain¬ 
tiffs to believe the effect of the 
strike had been averted than other¬ 
wise.”—^Warner v. St. Louis-San 
Francisco Ky. Co., 274 S.W. 90. 92, 
218 Mo.App. 314. 

60. Mich.—^Falmouth Co-op. Market- 
ine: Ass’n v. Pennsylvania XL Co., 
212 N.W. 84, 85, 237 Mich. 406. 

61. Mich.—^Falmouth Co-op. Market- 
ingr Ass'n v. Pennsylvania XL Co., 
supra. 

“The carrier cannot waive written 
orders . . . and the public policy 
so carried into the law of interstate 
commerce could not be rendered nu¬ 
gatory hy failure of defendant to 
seasonably • . . [plead its tariff 
rule requiring written orders] under 
state rules of pleading. If failure 
to plead the rule permits recovery, 
then waiver is accomplished. The 
rule may not be so waived.”—Fal¬ 
mouth Co-op Marketing Ass'n v. 
Pennsylvania XL Co., supra. 

68 . Mo.—Brandom v. Atchison, etc.. 


XL Co., 114 S.W. 540, 134 Mo.App. 
89. 

63. Mo.—Walters v. Kansas City 
Southern Ry. Co., App., 266 S.W. 
491. 

64. Ky.—McCord v. XiOuisvillo & N. 
XL Co., 267 S.W. 766, 206 Ky. 501. 

Tex.—FL Worth & D. a Ity. Co. v. 

Strickland, Civ.App., 208 S.W. 410. 
10 aj. p 76 note 12 [b]. 

65. Ark—limes v. Mason, 221 S.W. 
861. 144 Ark. 11. 

Iowa.—^Vjindtr Zyl v. Chicago, XL I. 
& P. Ry, Co, 189 N.W. 953, 195 
Iowa 901, error dismissc>d C’hicago, 
XL I & I*. Ity. Co. v. Vander Zyl, 
45 S.Ct. 10, 266 U.S. 636, 69 Xju 
ICd. 481. 

Ky.—McCord v. LKmLsville & N. XL 
Co.. 267 S.W. 766, 206 Ky. 501. 

Xbcense held not estab'i^^'hrd 

Evidence as to the number of the 
carrier's cars in Its shops for re¬ 
pairs is Insufllcient to prove that the 
earner's delay in furnishing cars 
was caused solely by abnormal op¬ 
erative conditions which could not 
reasonably have been anticipated and 
avoided by the carrier.—McCord v. 
liOulsvlUe & N. R. Co.. 267 S W. 766, 
206 ICy. 501. 

efL -Ark.—Hines v. Mason, 221 S.W. 
861. 144 Ark. 11. 
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Ky.—^McCord v. liouisville & N. XL 
Co., 267 SW. 766, 206 Ky. 501 
67. Ky.—^McCord v. Louisville & N- 
XL Co., supra. 

ea. Ark.—sDe Queen & F. R Co. v. 
Park, 225 S.W. 614, 146 Ark 350. 

69. Mo.—Cronan v. St Louis, etc, 
IL Co., 130 S.W. 437, 149 Mo.App. 
384. 

70. Ark.—SL Louis, etc., R. Co. v. 
Keefe, 168 SW. 131, 113 Ark. 215. 

7L U.S.—Pennsylvania IL Co. v. 
Sonman Shaft Coal Co., 37 S.Ct. 
46. 242 US. 120, 61 L.lfld 188, af¬ 
firming Sonman Shaft Coal Co. v. 
Pennsylvania XL Co., 88 A. 746, 
241 Pa. 487. 

7a. XCan.—^Lolnliaeh v. ITnion Pac XL 
Co., 227 P. 258, 116 Kan. 495. 

73;. S.C.—Mauldin v. Seaboard Air 
Line XL Co.. 73 SC. 9. 52 S.B. 677. 
l^e«oiL for decision. 

Such an estimate was incompetent 
"for the reason that it was impossi¬ 
ble for the jury to separate the 
items of damage which, under the 
instruct tons of the court, could be 
considered the proximate result of 
defendant's alleged breach of duty, 
and for which it might he liable, 
from those items of alleged damage 
which, under the instruction of the 
court, would be too remote to enter 
into the verdicL”—Mauldin v. Sea- 
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Evidence as to the effect of the cameras failure to 
furnish cars upon the expense of maintaining^ and 
conducting the shipper’s business has been held 
admissible for the purpose of arriving at the ship¬ 
per’s net profit, as affecting damages but evi¬ 
dence as to the state of the market at the point of 
destination on the day cars were to have been 
furnished is irrelevant where the property could 
not have arrived at such point on the same day it 
was to have been shipped.^^ A carrier's rule, filed 
with the state railroad commission, requiring or¬ 
ders for cars to be given or confirmed in writing 
IS admissible in evidence.^® 

Weight and sufficiency. In particular cases, 
evidence has been held sufficient to support findings 
that a carrier’s failure or delay in furnishing cars 
was without suflSicient cxcuse,^^ or was ncgligcnt,78 
or not negligent that the carrier did not fur¬ 
nish cars within a reasonable time;*® that its de¬ 
lay in furnishing cars was not the result of de¬ 
mands which it could not reasonably have anticipate 
ed and met;*^ that it had not prepared itself to 
meet an increased demand*^ of which it had no¬ 
tice,** that the shipper’s demand for cars was 
made on an agent of Uic carrier having apparent 
authority to receive such demand that the ship¬ 
per had on hand at the time cars were to be fur¬ 
nished a sufficient quantity of property to fill the 


cars;** that the shipper had no knowledge of a 
shortage of cars at the time he tendered the prop¬ 
erty;** that the value of the property decreased 
a particular amount because the shipper was oblig¬ 
ed, on the carrier’s failure to furnish cars, to ship 
the property by a less desirable method ;*7 and 
that the shipper suffered damage in a particular 
amount because of the carrier’s delay.** 

On the other hand, evidence has been held in¬ 
sufficient, in particular cases, to show that the 
earner owned or operated a railroad at the point 
at which cars were to be furnished,** to support a 
finding that the carrier could have furnished cars 
by the exercise of reasonable diligence,*® and to 
permit of a determination of the correct measure of 
damages to be apphed in the circumstances.*^ 

h. Trial 

In actions for failure or refusal to furnish cars, vari¬ 
ous questions, including that of whether delay in fur¬ 
nishing cars was reasonable, have been held to be for the 
jury; and in particular cases the sufficiency of evidence 
to go to the jury, and the propriety of instructions, have 
been determined. 

It is a question of fact or for the jury whether 
a carrier was properly equipped to supply normal 
demands for cars,** whether there was an ab¬ 
normally great and unforeseen demand for or 
shortage of, cars,** or tlic demand for cars was 


board Air Liine TL Co., 52 S.EL 677, 
67S, 73 S.a 9. 

Tt Ark.—^Midland Valley R. Co. v. 
Hoffman Coal Co., 120 SW. 380, 91 
Ark. 180. 

75- Tex—Galveston, etc., R. Co. v- 
Word, Civ.App., 124 S-W. 478. 

76. Iowa—Jackson Sn Crawford v. 
ChicaPTO. B. & Q. R Co., 238 N-W. 
912. 213 Iowa 365. 

77- Mo.—sCronan v. St. Xiouis, etc., 
R. Co., 130 S.W. 437, 149 Mo.App. 
384. 

78. Ark.—Arkansas Central R Co. 
V. Walker. 234 S.W. 619, 150 Ark. 
514. 

Kan.—^Fletcher v Chicaffo, R T. & 
P. Ry. Co., 177 P. 1, 103 Kan. S34. 
10 C.J. p 76 note 14 lb] (2). 

79- Mo.—German v. Chicagro, M. & 
St. P. Ry. Co, App., 276 S W 1041. 
Evidence beld not to prove ability to 
foxnisli 

Evidence that an employee of the 
carrier procured a car for another 
shipper for a bribe and without 
knowledgre of the carrier is not suf¬ 
ficient proof that the carrier was 
able to furnish cars to the plaintiff 
shipper on the date requested.—St 
liOuis-San Francisco Ry. Co. v. 
Watts. 271 S.W 464. 168 Ark. 804 
80. Tex.—Ft. Worth & D. C. Ry. Co. 


V. Strickland, Civ.App, 208 S.W 
' 410. 

81. Ark.—Chicago, R I & P. Ry 
Co V. Sims, 256 &VV. 33, ICl Ark 
289 

ICan —Fletcher v. Chicago, R I. & P. 
Ry. Co., 177 P. 1, 103 Kan. 834. 

82- Kan.—Stratton v. Atchison, T 
& S. F. Ry. Co., 236 1*. 831, 138 
Kan. 673- 

88. Ark—^American Ry. Express Co. 

V. Bald Knob Fruit KxcIl, 258 S 

W. 985. 162 Ark. 588. 

Kan.—^I»letch€*r v. Chicago, R T & 
P- Ry. Co.. 177 P. 1, 103 ICan 834 

84- Mo.—Hoffman Heading, tt< , Co. 
V. St. Louis, etc, R Co., 94 S W. 
597, 119 Mo App. 495. 

85- Kan —Stratton v. Atehison, T 
& S. F. Ry- Co., 236 P. 831, 118 
Kan. 673. 

86. Tex —^Texas Midland R. R. v. 
O’Kellcy. CUvApp., 203 S.W. 152, 
dismissed for want of jurisdiction. 

87- Ark.—^American Ry. Express Co. 

V. Bald Knob Fruit ISxch., 258 S. 

W. 985, 162 Ark. 588. 

88L Ark.—Arkansas Central R *Co. 
V. Walker. 234 S.W. 619, 150 Ark. 
514. 

Verdict for reduced amount held 
justified by the evidence.—Richey, 
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etc, Co V. Northern r*ae. R Co, 125 
N.W. 897, 110 Mmn. 347 

89. Mo.—Branduni v Atchison, etc., 
R Co., 114 S.VV. 540, 134 AIo.App. 
89. 

90. Wis—^Richland Kquity Shipping 
A.ss'n V. Chicago, M ds St P Uy. 
Co., 188 N.W. 625, 177 Wis. 530. 

Undisputed evidence of Ti-nTi«T^n.i ^0^ 

Where evidenec wns undisputed 
that the carrier's failure to furnish 
cars was €*ausc*d by an unusual de¬ 
mand for cars after a strike, the 
jury was not warranted in finding 
that the carrier could have furnish¬ 
ed ears by the exercise of rc*asonable 
diligcmce—Richland Eciuity Shipping 
Ass'n V. Chicago M. & St. r, Uy. Co., 
188 N.W. 625, 177 Wis 530. 

91- Ala—Central of Georgia Ry. 
Co, V. Nolan Land & Live Stock 
Co. 92 So. 609, 207 Ala, 391. 

92. Fla—^Atlantic Coast l^ine R Co 
V. Florida Fine Fruit Co, 112 So. 
66, 93 Fla 161, affirmed 113 So. 
384, 93 Fla 161. 171. 

Oa.—Wadley Southfwn Ry. Co, v. 
Kent & Downs. 89 S E. 765, 145 Ga. 
689. 

93. Iowa.—^Vanditr 25yl v. Chicago, 
R I- & I>. Ry. Co, 189 N.W 953, 
195 Iowa 901, error dismissed 
Chicago, R L & P. Ry. Oo. v. Van- 
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such as could not reasonably have been anticipated 
and supplied by the exercise of ordinary care,®* 
or whether the carrier's delay in furnishing cars 
was reasonable in the circumstances.® 5 However, 
there is authority holding that the question of a 
reasonable time for furnishing cars is a mixed 
one of law and fact,®® and, of course, uncontrovert¬ 
ed evidence as to a carrier’s inability to furnish 
cars by the exercise of reasonable diligence pre¬ 
sents no question for the jury, but is for the 
court.®^ 

In particular cases, evidence has been held suffi¬ 
cient to go to the jury on the questions whether 
the shipper ordered a particular number of cars 
of a particular type for loading at a particular 
time,®® whether the carrier failed to meet normal 
demands for cars,®® and whether the demand for 
cars was such as could not reasonably have been 
anticipated and supplied by the exercise of ordi¬ 
nary care;* and in particular circumstances the 
trial court has been held not justified in ruling, 
as a matter of law, that the carrier was without 
fault in delaying to furnish cars.® On the other 
hand, evidence in a particular case has been held 
insufficient to go to the jury on the question wheth¬ 
er a shortage of cars was caused by a demand 
which could not have been anticipated and sup¬ 
plied,® and, in an action based upon a negligent 
and unreasonable failure to furnish a car after 
notice, evidence that a car was not furnished 
until a certain number of days after it was ordered 
is insufficient to take the case to the jury in the 
absence of evidence tending to show that such a 
delay was negligence.'^ 

Instructions. A requested instruction as to the 
invalidity of a special contract is properly refused 


where the action is for a breach of the earner's 
common-law duty to furnish cars;® and where the 
jury is charged as to a carrier's duty generally, it is 
not error for the trial court not to repeat in other 
portions of its charge as to the earner's duty a 
statement as to its duty to transport all property it 
is able and accustomed to carry.® An instruction 
that the earner is liable if it unreasonably delayed 
in furnishing cars is sufficient to include a defense, 
and evidence in support thereof, that the delay was 
caused by a strike.^ An instruction stating the 
measure of damages in terms of the price for which 
the shipper could reasonably have sold the prop' 
erty, rather than its market value, is inaccurate, 
but not prejudicial,® but an instruction authorizing 
a recovery not exceeding a particular amount is 
prejudicially erroneous where there was no evi¬ 
dence supporting a finding for that amount.® An 
instruction that the jury should determine wheth¬ 
er the carrier failed, without lawful excuse, to fur¬ 
nish a car in a reasonable time is prejudicially in¬ 
adequate if it does not instruct the jury as to how 
it should determine whether the delay was unrea¬ 
sonable,*® and an instruction that the earner 
would not be relieved of liability if it failed to 
notify the shipper, at the time a car was ordered, 
of its inability to furnish cars because of a strike 
was held to be prejudicially erroneous m view 
of the undisputed evidence.** 

Direction of verdict. A common carrier is not 
entitled to a directed verdict on the claimed ground 
that its delay m furnishing cars was excused, where 
it fails to show that its distribution of cars was 
not discriminatory, or did not cause the delay.*® 

i. Damages 

In a shipper's action against a carrier for breach of 


dcr Zyl, 45 SCt 10. 266 U.S. 636, 
69 Tj.Ed. 481. 

94L Fla.—xMlantic Coast JAno 11 Co. 
V. Florida Fine Fruit Co, 112 So 
66 93 Fla. 161. alhrmid 113 So 

384, 93 Fla. 161, 171. 

Ga—Wadley Southern Ry. Co v. 
Kent & Downs, 89 S10 76.5, 145 
Ga. 689—Central of Georg-ia Ily. 
Co. V George 1\ Greent* & Co., 
154 SF 809, 41 aa.App. 794. 

95- Mo—^Fcwel V. St Douis & S F 
Ry. Co, App, 267 S W. 960—^Mor¬ 
rison V. St. Liouis-San Francisco 
Ry. Co., App. 264 S.W 449 
NT.—Walrath v. American Ily. Ex¬ 
press Co.. 216 N.Y.S. 545. 217 

App Div 83. 

Tex—Ft Worth & D. C. Ry. Co v. 

Strickland. CivApp., 208 S.W. 410. 
10 C J. p 75 note 94. 

96w OkL—Chicago. R. I. & P. Ry. Co. 
V. Long. 227 P. 389, 99 OkL 276. 
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97- Wis—Richland Equity Shipping 
Asb’n V Chicago. M & St. I*. Ily 
Co,. 188 N.W 625, 177 Wis. 530 

98- Mo—TIowell v IIincH, 249 S.W 
924. 29S Mo 282. 

99- Mich—^Anderson v. Chicago, M. 
& St, J\ Ily Co. 175 NW. 246. 
208 Mich 424. 

1- Ark—Chicago, II. I &V Uy. Co 
V Sims. 256 S W. 33, 161 Arlc. 289 
— Climes V. Maaon, 221 S W 861, 
144 Aik 11. 

10 G.J. p 76 note 14 [1)1 (1) 

2. Ky—^McCord v. Louisville & N 
II. Co.. 267 SW. 766, 206 Ky 501 

3. Ark —St Louis, etc. H. Co v. 
Kcele, 168 SW 131, X13 Ark. 215. 

4- Mo—^Howell V. Hines, App., 236 
SW 886. 

5. Ga.—Central of Georgia Ry. Co. 

81 


V George P Grocne & Co., 154 S, 
E 809, 41 Ga App. 794. 

6- (la—W'iulley Southern Ily Co v, 
Kimt & Downs, 89 S.E 765, 146 
Ga 689. 

7- Mo—Fewel v. St Louis & S. F, 
Tly. Co., App, 267 S.W 960. 

8 , Ky—^Louisville & N. R. Co v, 
Este-s, 361 SW. 882. 203 Ky. 93. 

9- Mo—Morrison v. St. Louis-San 
Francisco Ry. Co., App, 264 S W, 
449. 

lO. NY —^Walrath v. Americaji Ry. 
Expres.s Co., 216 N.Y.S 645, 217 
Ai>p Div 83, 

11- Ark—St. Louis-San Francisco 
Ily- Co V. Watts, 271 S W. 464. 168 
Ark. 804 

12- Ky.—^McCord v. Louisville & N. 
R Co.. 267 S.W. 76$, 206 Ky. 501. 
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its common-law or statutory duty to furnish cars within 
a reasonable time after demand, the carrier is liable for 
such damages as were the proximate result of its breach 
of duty and were within the contemplation of the parties. 

In actions based on a breach of a earner’s com¬ 
mon-law or statutory duly to furnish cars, the car¬ 
rier is liable to the shipper for such damages as 
were sustained because of the carrier’s failure or 
default in delivering cars as requested.^® Thus, 
where, on failure of the carrier to furnish cars 
within a reasonable time after demand, the shipper 
elects to treat the carrier’s obligation to furnish 
cars as at an end, the shipper is entitled to recover 
the difference between the market value of the 
goods at the destination to which they were to be 
earned, at the time they would have arrived had 
the carrier furnished cars within a reasonable time, 
and their market value at the same time kt the 
place from which they were to be shipped, less the 
freight also, the shipper may recover the addi¬ 


13 C.J.S. 

tional expense of transporting the property by a 
different means 

On the other hand, where the carrier transport¬ 
ed the property after an unreasonable delay in fur¬ 
nishing cars, the weight of authority is that the 
shipper IS entitled to recover the difference between 
the market value of the property at the point of 
destination at tlie time the property should have ar¬ 
rived and its market value at that point at the time 
it did arrive.^® Under other authority, however, 
the measure of damages for a carrier’s failure to 
furnish cars within a reasonable time is the differ¬ 
ence between the market value of the property at 
the point of shipment at the time the cars should 
have been furnished and the market value at that 
point at the time cars were fumished.^^ The ship¬ 
per is also entitled to recover expenses incurred by 
him because of the dclay,^® provided such expenses 
were reasonable.^® 
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13. Ark.—^Hines v. Iffason. 221 SW*. 
861. 144 Ark. 11. 

10 CJ. p 77 note 20. 

The measnie of rtr-macres stated in 
a statute is the exclusive one in a 
suit instituted thereunder.—^Thomi>- 
son V. Atlantic Coast Line R. Co., 
106 S.R. 322, 26 GaApp. 487. 

14. Ala.—Central of Georgria Ry. Co. 

V. Nolan Land & Live Stock Co., 
92 So. 609, 207 Ala 39L 

10 ax p 77 note 21. 

The text as it was stated In Cor¬ 
pus jruxis is Quoted and followed in 
Central of Georgia Ry. Co. v. No¬ 
lan Land & Live Stock Co„ Ala., 97 
So. 828, and Central of Georgia R. 
Co. V. Nolan lAnd & Livestock Co., 
92 So. 609. 207 Ala. 391. 

Effect of favorable later xnarket 
The fact that a shipper could have 
secured cars in subsequent months, 
and that the xnarket was as good at 
that time as when cars were demand¬ 
ed and refused does not limit his 
recovery to nominal damages, since a 
shipper is not required “to await the 
turn of the market to find out 
whether the railroad company had 
injured him by failing to furnish 
cars."—St. Louis Southwestern R 
Co. V- Leder, 112 S.W. 744. 745, 87 
Ark. 298, 302. 

Xu absence of market price at point 
of shipment, the price at the nearest 
market, or the actual value of the 
property, may be considered by the 
jury in computing damages.—^Fal¬ 
mouth Co-op. Marketing Ass'n v. 
Pennsylvania R Co, 205 N.W. 477, 
232 Mich. 538 

15h Ky—^I>avis v. McKinley, 255 S. 

W. 523. 200 Ky 699. 

1 & Ark.-—Hines v. Mason, 221 S.W. 
861, 144 Ark. IL 


Ky.—Davis v. McKinley, 255 SW. 
523, 200 Ky. 699. 

Mo.—Williams v. St. Louis-San Fran¬ 
cisco Ry. Co., 274 S.W 935. 217 Mo 
App. 662—Warner v. St. Louis-San 
Francisco Ry. Co, 274 SW. 90, 218 
Mo App. 314—Morrison v. St. 
Louis-San Francisco Ry. Co., App, 
264 SW. 449. 

Okl.—St. Louis-San BYancisco Ry. 
Co. V. Hobart Mill & Elevator Co., 
239 P. 165, 111 Okl. 295. 

10 C X p 311 note 23. 

Xeasuze same as in action ex con¬ 
tractu for a earner's failure to ship 
promptly—^Hines v. Mason, 221 S.W. 
861. 144 Ark. IL 

Tni'me^f-to sale on azxlval I’mioa.te- 
zial 

The rule of the text obtains al¬ 
though the properly was not to he 
sold immediately on its arrival at 
the point of destination.—^I*eroH, c‘te., 
R. Co. V. Bivins, 130 S.W. 210, 61 
Tex.Civ.App. 170. 

Market value elsewhere not control¬ 
ling 

The measure of damages for a car¬ 
rier’s delay in furnishing cars de¬ 
pends upon the market value of the 
property at the destination contem¬ 
plated by the parties at the tim<‘ of 
shipment, rather than at the place to 
which the property was actually 
shipped—^Texas, etc., R. Co. v. Ship- 
man. Tex.Civ.App., 98 S.W 449. 

Increase In freight rates and new 
tax 

A shipper may recover for a de¬ 
cline in the market price of wheat 
resulting from an Increase in freight 
rates and the levy of a war tax sub¬ 
sequent to the time the wheat would 
have been shipped had cars been 
furnished within a reasonable time. 
—St. Xiouis-San Francisco Ry. Co. 
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V. Hobart Mill & Elevator Co, 239 
P. 165. Ill Okl. 295. 

Eetozioratlon in property because 
of the carrier’s delay in furnishing 
cars Is a proper element of damage. 
—St. Louis, etc., R Co. v. Wynne 
Hoop, etc.. Co., 99 S.W. 376, 81 Ark. 
373—10 CX p 77 note 26 
Effect of stoppage In transit by ship¬ 
per's order 

Where cattle were stopped In 
transit, unloaded, and detained sev¬ 
eral days by the shippt^r's order, the 
measure of damages for the carrier's 
delay in furnishing cars at the be¬ 
ginning of the journey is not that 
stated m the text, hut the difference 
between the market value of the cattle 
at the point of destination at the 
l*me they would have arrlvcnl but for 
the carrier’s delay and their market 
value at that point at the time they 
would have arrivi^ had the trip not 
been interrupted by tht* shipper’s or- 
d<‘r.—Peterson Sn Howe v. Davis, 196 
N.W. 113, 111 Neb. 266. 

17, Ga.—Central of GiHirgia tty. Co. 
V. George Greene & Gu., 154 S,M. 
809, 41 Ga App. 794. 

Minn.—ttichey, etc. Co. v. Northi^rn 
I\ac IL Co., 125 N.W. 897. 110 
Mmn. 347. 

IS. Mo.—Wanner v. St. I^iuis-San 
Franciseo Uy. Co., 274 S.W. 90, 218 
Mo.App. 314—Morrb'on v. St. 
Louis-Son Francisco Ry. Co, App, 
264 S.W 449. 

19- Mo.—^Williams v. St. U>uis-San 
Francisco Ry. Co.. 274 S.W. 935, 
217 Mo.App. 662. 

10 C.X p 77 note 23. 

Esasoxiable expense of bolding prop¬ 
erty 

(1) The shipper is entilU*d to re¬ 
cover the reasonable expense of hold¬ 
ing the property during the carrier's 
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However, a shipper is not entitled to recover for 
claimed items of damage which were not within the 
contemplation of the parties,20 or the proximate 
result of the carrier’s failure or delay in furnishing 
cars.2i 

j. Attorney’s Fees 

A statute allowing an attorney's fee to a shipper who 
successfully sues a railroad for not furnishing cars, but 
not to a railroad which successfully sues a shipper for not 
using cars, is unconstitutional. 

A Statute allowing an attorney’s fee to a shipper 
who successfully sues a railroad company for fail¬ 
ure to furnish cars, but making no such allowance 


§40 

to a railroad company in a successful action under 
such statute hy the company against the shipper for 
failure to use cars, has been held unconstitutional2^ 

§ 39. Injunction to Compel Carrier to Fur¬ 
nish Cars 

A mandatory injunction may be granted a shipper to 
compel a carrier to furnish him cars. 

A mandatory injunction may be granted a shipper 
to compel a carrier to furnish him cars ,23 the fact 
that he has an action for damages for the carrier’s 
refusal to furnish cars constitutes no ground for 
denial of an injunction.24 


P. DUTIES INCIDBOT? TO TEANSPORTATION GENERATJ.Y 


§ 40.' In General 

A common carrier of goods has the duty to furnish 
reasonable and necessary facilities for the transportation 
of the volume of freight reasonably to be anticipated, and 
to use the care requisite for safe carriage; but it is not 
required to provide facilities at places other than at 
which they are customarily to be found. Corresponding 
to Its duty, the carrier has the right exclusively to fur¬ 
nish the services and facilities required of it. 


The duties and obligations imposed by law on a 
common carrier follow as a matter of course from 
the acceptance of goods for transport 25 It is the 
duty of the carrier to provide and furnish all rea¬ 
sonable and necessary facilities for the prompt, safe, 
and efficient transportation of such goods as it holds 
itself out to the public as engaged in carrying,25 
and for, as hereinafter discussed in this section. 


delay.—^Texas, etc., R. Co. v. Smith, 
79 S.W. 614, 34 Tex.Civ.App. 571—10 
C J p 77 notes 23, 25. 

(2) Thus, the shipper may recover 
the reasonable cost of feed and 
pasturag:e of live stock during; the 
delay —^Hines v. Mason, 221 S W. 
861, 144 Ark. 11—10 C J. p 77 note 23. 

(3) Also, the shipper may recover 
the reasonable cost of hiringr assist- 
'ants to care for the property during: 
the delay.—^Texas, etc., R. Co. v, 
Powell, 79 S.W. 86, 34 Tex.Civ.App. 
575. 

20 . Tex.—Schall v. Johnson, Civ. 

App., 267 S.W. 737. 

Ifieasoxi. for rule 

“CA earner Is] not liable as an in¬ 
surer, but only for neg:ligrcnce ”— 
Wallace v. Pecos, etc., R. Co., IIO S. 
W. 162, 50 TexCiv-App. 296. 

Peed necessitated by unprecedented 
weather 

Tex.—Wallace v. Pecos, etc., R. Co., 
110 S.W. 162, 60 TexCivJtpp. 296. 
Wuid-nijiT repair and telegraph bill 
Tex—Schaff v. Johnson, Civ.App., 
267 S.W. 737. 

Xk>ss under contract with third per- 

sen 

(1) It has been held that a con¬ 
tract between the shipper and a third 
person pannot be the basis of a re¬ 
covery from the carrier for failure 
or delay in furnishing: cars where the 
campr no notice of such con¬ 
tract—Davis V. McKinley, 255 S.W. 
523, 200 Ky. 699. 

(2) Likewise, the shipper cannot 
recover the expehse of transporting: 


the property by another means for 
the purpose of minimizing the loss 
under such contract, but only the 
difference between such expense and 
what it would have cost to have had 
the property transported by the cai^ 
Tier.—^Davis v. McKinley, supra. 

(3) However, there is authority 
holding that a shipper may recover 
for the loss of proflls under such a 
contract even though the carrier had 
no knowledge of the contract.— 
Houston, etc., R. Co. v. Campbell, 45 
S,W. 2, 91 Tex. 551, 43 L.R.A. 225. 
Contra Beaumont, etc., R Co v. 
Moore, Tex.CivApp, 174 S.W. 844. 

21 . Fla.—Sealioard Air Line Ry. v. 
Roberts, 70 So. 773, 71 Fid 28. 

Tex.—Schalf v. Johnson, Civ.App, 
267 SW. 737. 

22 . U.S.—Atchison, etc., R. Co. v. 
Vosburg, 35 SCt. 675, 238 ITS. 56, 
59 LEd. 1199, L.RA.1915E 953. re¬ 
versing 130 P. 667, 89 Kan. 114. 

23- Ky—Louisville, etc, R. Co. v. 
Pittsburg, etc.. Coal Co, 64 SW. 
969, 111 Ky. 960, 23 Ky L. 1318, 98 
Am.S-R 447, 55 J:-.R.A 601 
Courts held to have Juiisdictioii to 
compel a earner to furnish cars to a 
shipper.—Chicago. R I & P. Ry. Co. 
V. lAwlon Refining Co., Okl., 253 F. 
705, 166 aC.A. 299. 

Bqpity JuxisdictioiL alllxiiied 

**By accepting the charter the car¬ 
rier assumes obligations to the ]^ub- 
Uc, and the duty of enforcing t^ese 
obligations, in the absence of some 
statute providing a different remedy, 
necessarily devolves upon courts of 
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equity. Their jurisdiction to grant 
relief of this sort has been well es¬ 
tablished and defined."—Louisville, 
etc, R. Co V. Pittsburg, etc. Coal 
Co. 64 SW. 969, 970. Ill Ky 960, 23 
KyL. 1318, 98 Am.S R. 447, 55 L.RA» 
601. 

2d. Ky—^Louisville, etc., R Co. v. 
Pittsburg, etc.. Coal Co, supra. 

25- Vt-—Oakdale Farms v. Rutland 
R Co, 158 A. 678, 104 Vt. 279 
Frlma facie, common carrier, by 
accepting merchandise for transport • 
tation, incurred responsibility put on 
It by common law, or that law as 
modified by statute—Saliba v New 
York Cent. IL Co., 140 A. 491, 101 VI. 

56 

2 a IT S.—Chicago, R I. & P Ry. 
Co. V. U. S, Ill, 62 S.Ct. 87, 284 
U.S 80, 76 L EJd 177. 

Ark.—St Louis-San Francisco Ry. 
Co V. Greig & Smith, 31 S W.2d 
290. 182 Ark. 261—American Ry 
Express Co. v. Bald Knob Fruit 
Exch., 258 S.W 985, 162 Ark. 688— 
Gage V. Arkansas Cent. R. Co., 254 

5 W. 665. 160 Ark. 402 

Fla.—Atlantic Coast Line R Co. v. 
Chase & Co., 146 So. 658. 109 Fla. 
50. 

Ill.—Jennings v. Baltimore & O. R. 

Co., 194 Ill.App 358. 

Iowa.—Vander Zyl v. Chicago, R L 

6 P. Ry. Co.. 189 N.W. 963, 195 
Iowa 901, error dismissed Chicago, 

R. L A P. Ry. Co. v. Vander Zyl, 

45 S.Ct. 10, 266 U.S. 636, 60 HEd. 
481. 

Ky.—^Davis v. MoK<nley, 255 S.W. 
523, 200 Ky. 600. 
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such quantities as might reasonably and ordinarily 
be expected to be offered for carnage. It also has 
the duty safely to carry such goods,and to this 
end, to exercise such care as is required to protect 
them from loss or injury during transportation.^* 
The duty to furnish proper facilities for transpor¬ 
tation similarly applies to carriers of live stock,^^ 
although ordinanly, a earner of such freight does 
not have the same responsibilities which attend it as 
a carrier of goods.*® 

The carrier’s duty in respect to necessary facili¬ 
ties is imposed by the common law and is in no 
sense dependent on statute,*^ although, as is already 
shown in § 19, the matter of furnishing reasonable 
facilities is very largely regulated by legislation 
on the subject or by rules formulated and promul¬ 
gated by railroad commissions to whom the jiower 
of regulation has been delegated. If a carrier can 


otherwise lawfully be required to provide a service 
prescribed by a railroad commission, such obliga¬ 
tion cannot be avoided merely because it is at¬ 
tended with considerable expense.** 

In determining whether the carrier has fulfilled 
its obligation to provide adequate facilities, the 
test is one of reasonable diligence;** and its busi¬ 
ness as a whole, the character of the service re¬ 
quired, the need of its performance, and the various 
rights of the public and of the carrier should in 
this respect be considered.*^ It is expected to be 
prepared with the equipment necessary to handle 
the average traffic offered it, and also such an in¬ 
crease as would be expected by a manager of ex¬ 
perience, inasmuch as the volume of traffic will vary 
with the seasons and general business conditions, 
and the law requires that there be provision for 
these contingencies.*® The rule, as otherwise ex- 


Mo—^Fcwel V. St. !Louis & S F. Itv i 
Co , App , 267 S W. SCO—Schrcibor 
Millmgr & Gram Co v. Chicago 
Great Western IL Co., App, 246 S 
W. 617. 

N.Y .—Crittenden v. American Ry. 
Express .Co,, 199 NY.S. 521. 205 
App Piv. 228, allirmed 144 N E 
899. 238 N.Y. 578. 

N C.—^McLemore v. Atlantic Coast 
Line R. Co.. 154 S.E. 390, 199 NC 
294. 

Wash.—Raclflc Fruit & Produee Co 
V. Northern Pac. Ry. Co, 186 P 
852, 109 Wash, 481, 10 AL.R. 337 
10 C J. p 77 note 33. 

Goxpns JTaria cited 

Colo—Boettcher y. Public Utilities 
Commission of Colo.. 213 P. 114. 
Gommensiixate with powers 

The duty of a carrier to furnish 
reasonably adequate service is com¬ 
mensurate with the powers and pnv- 
ilegres conferred upon the carrier, 
and the just requirements of the 
public.—State v. Florida East Coast 
R. Co, 50 So. 425, 58 Fla. 524. 

‘‘Promptness in txaasx»ortatiou Is 
of ^eat and increasing: importance, 
and hence common carriers should 
be required to use every reasonable 
means and to take every reasonable 
precaution to insure it.”—^Mauldin v. 
Seaboard Air Line R. Co. 52 S E. 
677, 73 S.C. 9. 14. 

Transportation of coal 

(1) General rule respecting: oblig;a- 
tion of railroad, whether short lino 
or trunk line, to furnish eciulpment 
for transporting: freig:ht tendered to 
it, applies to coal loaded at coal 
mines as well as to other tralllc — 
Chicag:o, R I & P Ry Co. v. U. S., 
Ill., 52 S.Ct 87, 284 U.S. 80. 76 L.Bd. 
177. 

(2) Under a statute which requires 
a carrier to make reasonable provi¬ 
sion for the transportation of coal. 


the oblig:alion of the earner in this 
respect depends on the facts of each 
case.—Stale v White Oak R Co, 61 
S B. 630, 65 W.Va. 15, 28 L R A .N S , 
1013. 

War as ejccose from duty 

Carrier will not be excused from 
duty to furnish shipping: fa< ilities 
because its energies are required to 
meet government needs arising from 
state of war, where granting of such 
facilities would not divert its encr^ 
gies or Interfere with its publu 
duties—Norfolk & W Ry. Co v 
Public Service Commission, 96 S.K 
62. 82 W.Va. 408. 

27- Ga—^Davis v. A. F. Gossett & 
Sous. 118 S.B. 773. 30 GaApp. 576, 
afllrmcd by divided court A. V. 
Gossett & Sons v. Davis, 124 S.B 
529, 158 Ga. 886—Sipple v. Sea¬ 
board Air Line Ry. Co., 114 S K. 
435, 154 Ga. 376, rev<»rsing 110 SB. 
39, 28 Ga.App. 16, conformed to 116 
S K. 47, 29 Ga-App 328. 

MCo —SwuTily Stove & Mfg. Co. v. 
Amir lean Ry. Express Co., 51 S.W. 
2d 572, 227 Mo App. 176—Green v. 
American Uy. Express Co., App., 34 
S,W.2d 1039 

N y.—llcuman v. M H Powers Co.. 
123 N.K 373, 226 NY 205, r<*vers- 
Ing 162 NY.S. 590, 175 App l>iv. 
627, reargument denied 124 N.E 
899, 226 N.Y. 711. 

N y.—Feynman v American Ry. Ex¬ 
press Co, 234 N.Y.S. 727, 134 Misc„ 
223. 

VI.—Salilia v. New York Cent. B. 
Co.. 140 A. 491, 101 Vt. 56. 

28- Del.—^Hardesty v. Amern^an Ry. 
Express Co, 119 A. 681, 2 W.W. 
Harr. 6^ 

Ill—^Jennings v Baltimore & O. R 
Co., 194 lllApp 358. 

10 C.J. p 77 note 33. 

29. Fla.—Walton l«and & Timber 

84 


Co V Tjoutsville & N- R Co., 72 
So 485, 72 Fla, 66. 

30. Iowa—Buck V. Amernan Rail¬ 
way Express Co, 192 N.W. 277, 195 
Iowa 1024. 

ICv.—luouisville & N. R. v Tay¬ 
lor. 205 N.W. 9U. IHl Ky. 794. 

10 C J. p 122 note 38. 

30L. Ark.—American Uy. Express Co. 

V. Bald Knob Fruit Exch., 258 S. 

W, 985, 162 Ark 588, 

10 C.J. p 78 note 34. 

32. US —Grand Trunk R. Co. v. 
Michigan It Commn., l>.C\Mich., 
198 F. 1009, 1020. 

33. Ark —St, T^uis-San Francisco 
Ry. Co. V. Grcig & Smith, 31 S.W. 
2d 290, 182 Ark. 261. 

Ordiwiry caro 

Carrier transporting strawberries 
had duly merely to exercise ordinary 
care m furnishing shipping facilitiea 
—Railway Exp. Agency v, H. Rouw 
Co., 42 8.W2d 761, 184 Ark. 482. 
Taxd eaglaMB 

Railroads need not keep engines at 
all times to move friMght to other 
yards, hut must use reasonable dili¬ 
gence in furnishing such facilities — 
St. Louis-San Francisi'o Ity. Co v. 
Greig & Smith, 31 S.W.2d 290, 182 
Ark. 26L 

34. Fla.—State v Florida East Coast 
IL Co., 50 So 425, 58 Fla. 624. 

35. Ark.—^American Ry. Express <!o. 
V. Bald Knob Krui^ Exch., 258 S. 
W 985, 162 Ark 588. 

10 C.J. p 78 note 40. 

Caixiars of coal 

(1) It has lK‘en held that a car¬ 
rier of coal must have facilities suf- 
llcient to meet the normal demands 
of the trade during the periods of 
the year when the normal demand is 
heaviest.—^Illinois Cent. R. Co. v. 
River, etc.. Coal, etc., Co., 150 SLW. 
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pressed is that a carrier is not required to provide 
facilities to meet an unexpected and unprecedented 
rush of business, or unusual and extraordmary con¬ 
tingencies, which ordinary prudence or foresight 
could not anticipate,^® but is bound only to provide 
facilities for such transportation as might reason¬ 
ably be anticipated.®^ 

The carrier is not required to furnish facilities to 
shippers other than at the places where they are 
customarily to be found.®® Also, the carrier owes 
•10 duty to spot cars solely at the shipper’s conven¬ 
ience, nor does a published switching tariff obligate 
it to conduct intcrplant movements of cars to the 
sole end of efl&cient operation of the plant®® 

Where articles of an extraordinary character are 
offered, the carrier is not bound to provide facili¬ 
ties of a different kind from those usually furnished 
for transportation.^® 

Correlative right of carrier to furnish facilities. 
Where the law imposes on carriers the duly of fur¬ 
nishing specified services or facilities, il is vested 
with the corresponding right to furnish such serv¬ 
ices and facilities and to charge iherefor.^i This, it 
has been said, is an economic necessity due to the 
fact that the carrier cannot be expected to prepare 
to meet the demand and then let the use of its 
plants depend on haphazard calls under which the 
services for which the plants were built can be 
demanded by all shippers at one time and by only 
a few at another.^® 

Loading to capacity. The shipper has the right 
to insist that a truck hired to haul his goods be 
loaded to its fullest capacity, whether the hauling 
is to be paid for by the hour or by the load; but 


he cannot compel the carrier to overload the 
truck.^® 

Particular freight to he moved first. The ship¬ 
per has a right to dictate the particular freight 
first to be moved.'*^ 

Reimbursement of shipper for providing equip- 
ment. A shipper who has furnished necessary 
equipment which it is the duty of the carrier to 
furnish, is entitled to be reimbursed therefor, ir¬ 
respective of the fact that the carrier is insolvent 
or has been rendering the service at a loss.^® 

Special tracks not dedicated to public use. A 
carrier is not obliged to transport goods for the 
general public over a special track which by its 
rule and usage is reserved for its own use and the 
services of the industries located thereon; and its 
use of the track for other purposes in exceptional 
cases does not constitute a dedication for public 
usc.^® 

§ 41. Duty to Furnish Suitable Facilities for 
Receiving and Delivering Goods 

The duty of a carrier to furnish suitable facilities 
for handling inanimate freight will be discussed in 
§ 42, for handling live stock in § 43. The duty of 
connecting carriers to furnish such facilities is 
treated in § 420 infra. 

Examine Pocket Parts for later cases. 

§ 42. • Inanimate Freight 

A carrier must furnish adequate freight houses for 
receiving and delivering freight. 

Adequate freight houses or depots for receiving 
freight for shipment or for holding it for delivery 
must be provided by the carrier.'*'^ 


641. 150 Ky. 489, 44 Iilt.A,N.S., 643. 
AnnCas.l914C 1256. 

(2) AccordinfT to other authority 
the carrier is not required to provide 
facilities sufficiently extensive for 
maximum freig^ht output at any time 
of the year, but is only required to 
meet a demand so adjusted as to util¬ 
ize the equipment with refnilarity 
througrhout the year—^Montana, etc., 
R. Co. V. Morley, D.O.Mont.. 198 F. 
991—Logran Coal Co. v. Pennsylvania 
R. Co., aC Pa., 154 F. 497 
10 C.J. p 78 note 41. 

3«. Ark—Gagre v. Arkansas Cent. R 
Co., 254 S W. 665, 160 Ark. 402. 

10 C.J. p 78 note 44, p 79 note 46. 

37. Ark.—Oagre v. Arkansas Cent. R 
Co., supra. 

Iowa—^Vander Zyl v. Chicagro, R. I 
& P. Ry. Co., 189 N.W. 953. 195 
Iowa 901. error dismissed Chicagro, 
R I. & P. Ry. Co. v. Vander Zyl, 
45 S.Ct. 10. 266 U.S. 636. 69 li.£:d. 
4S1. 


Caxzier has foMUed its duty whore 
It has furnished itself with the ap¬ 
pliances necessary for the transpor¬ 
tation of freigrht offered it m the 
usual course of events, taking: into 
consideration the fact that at certain 
seasons more cars are needed than at 
others—State v. Chicago, etc., R Co., 
99 NW. 309. 71 Neb. 593. 

38. 5tiss.—^Vazoo, etc, R Co. v. 
Crawford. 65 So. 462, 107 Miss. 355, 
L. R A 1915C 250. 

10 C J. p 79 note 47. 

39. Mich.—Grand Trunk Western R 
Co V. Mount Clemens Sugrar Co, 
269 N.W. 208, 277 Mich. 366. 

40l us—C hicago, R. I. & P. Ry. 
Co. . V. Lawton Refining: Co.. Okl., 
253 F. 705, 165 aCA. 299. 

Okl.—St. Louis & S. F. Ry Co. v. 
State. 184 P 442. 76 Okl. 60, P. U. 
R1920A 605. 7 A.L.R. 140 
•tt- U.S—Atchison, etc, R. Co. v. 

U. S., ComuCt-, 34 S.Ct. 291. 232 U. 
I S. 199, 58 L.Fd. 568. 
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48- US—^Atchison, etc, R. Co. V- 
U. S., supra 

10 CJ p 106 note 65. 

43. Or—^Brothers v. State Indus¬ 
trial Accident Commission. 12 P2d 
302. 139 Or. 658. 

•44u Or.—^Brothers v. State Indus¬ 
trial Accident Commission, supra 

45. Colo—^Boettcher v Public Utili¬ 
ties Commission of Colorado. 213 
P. 114, 73 Colo. 46. error dismissed 
44 S.Ct. 458, 265 U.S 572, 68 LEd 
1185 

4fl. La—^Miller Engineering: Co. v. 
Louisiana Ry & Nav. Co, 81 So 
314, 144 La. 786. 

47- Tex.—Sugarland Industries v. 
Universal Mills, Civ.App., 276 S. 
W. 406 

10 C.J p 79 note 49. 

Duty under statute may be absolute 
Under a statute declaring it to be 

the duty of railroad companies op¬ 
erating Ime in state to provide suf- 
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§ 43. live Stock Pens and Yards 

a. In general 

b. Nature and character of facilities re- 

quired 

c. Carrier’s or shipper’s knowledge of 

defects 

a. In (xeneral 

A carrier is under the duty to provide reasonably suf¬ 
ficient facilities for receiving and delivering live stock 
accepted for transportation, and it will be liable for loss 
resulting fronri failure to maintain such facilities In a safe 
condition, notwithstanding that the shipper remains in 


control of the stock, or that a contract exonerates it from 
the duty of inspection of the facilities provided. 

It is the duty of a carrier of live stock, as an 
incident to the business of transporting such stock, 
to furnish suitable pens, yards and other facilities 
for receiving and delivering the stock,^® sufficient in 
number and size to take care of the shipments which 
are usually made or which may be reasonably an¬ 
ticipated and it will be liable for loss or injury 
resulting from nonperformance of its duty to keep 
such facilities in a reasonably safe condition for the 
purposes intended,®® notwithstanding that the ship- 


ficient tracks, switches, sidings, 
yards, depots, and other facilities for 
receiving and delivering freight, the 
duty to provide such facilities is ab¬ 
solute.—Sugarland Industries v. Uni¬ 
versal Mills, Te3C.Civ-A.pp., 275 S.W. 
406. 

facilities on international bridge 
A domestic railroad company can¬ 
not, however, be required to build an 
indosure for the transfer of freight 
at the center of an international 
bridge owned half by it and half by 
a foreign company —^Teicas-Mexican 
Ry. Co. V. Stale, TeacCiv App., 174 S. 
W. 298. 

da. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Butler, 200 S.W, 144, 182 
Ark. 37, L.R.A.191SC 537. 

Idaho.—^Houchtelin v. Oregon Short 
Line R Co., 202 P. 571, 34 Idaho 
482. 

NJD .—Booke & Olson v. Payne, 184 
N.W. 803, 48 N,D. 435. 

Okl.—St. liouis & S. P. Ry. Co. v. 

Slade, 291 P. 107, 144 Okl. 216. 

Or.—Brown v. Oregon-Washlngton R 
& Navigation Co., 128 P. 38, 63 Or. 
396. 

Teic.—Pahhandle & S. F. Ry. Co. v. 
Andrews, CivApp, 278 S W. 478— 
Gulf, a & S. F. Ry. Co. V. Culwell, 
Civ.App., 216 S.W. 457. 

10 C.J. p 13 note 64, p 79 note 51. 
Duty of earner to furnish loading 
and unloading pens see infra § 69. 

This rule aa set forth in Corpus 
Jaxis, has been cited with approval.; 
—^Booke & Olson v. Payne, 184 N.W. 
803, 805, 48 N.D. 435. { 

Analogous to ^«en^wulte freight j 

(1) Such duty is strictly analogous 
to the duty of the carrier to con¬ 
struct and to maintain proper facili¬ 
ties for the receipt of inanimate 
freight. 

TJ.S —Covington Stock-Yards Co. v. 
Keith, Ky, 11 S.Ct. 461, 139 U.S. 
128, 35 Ii.Eld. 73 

Mo.—^Bozworth v Wabash Ry. Co., 58 
S.W2d 448, 332 Mo. 277, affirming 
Bosworth V. Wabash Ry. Co., App., 
21 S.W.2d 1110—Burton v. Wabash 
Ry. Co, 58 S.W.2d 443, 332 Mo 
268, affirming, App., 22 S.W.2d 201. 
10 C.J. p 79 note 55. . 


(2) The Corpus Juris text has been 
cited with approval.—^Bozworth v. 
Wabash Ry. Co., supra—^Burton v. 
Wabash Ry. Co.. 68 S.W 2d 443, 446, 
332 Mo. 268, affirming, App., 22 S.W 
2d 201. 

(3) Duty to provide safe facilities 
for inanimate freight sec § 42 supra. 
Before lo»-d^'"g 

The duty of a earner of live stock. 
It IS said, cannot be efficiently dis¬ 
charged without the aid of pens or 
yards, in which the live stock offered 
for shipment can be received and 
handled, with safely and without in¬ 
convenience to the public, before 
being loaded in the cars in which 
they are to be transported-—Booke 
& Olson V. Payne, 184 N.W. 803, 48 
N.D. 435—10 CJ. p 79 note 64. 

^‘tn. the case of live stock destined 
to a town or city the carrier must 
furnish yards m which to receive the 
stock with safety, and so situated 
as to be convenient to the public and 
as to enable the carrier to promptly 
deliver the stock to the consignee. It 
is not required to own and op«*rale 
such yards itself but may delegate 
that duty to another."—^Bosworth v. 
Wabash Ry Co., 58 S.W.2d 448, 332 
Mo 277, affirming Bosworth v. Wa¬ 
bash Ry. Co, App, 21 SW.2d 1110— 
Burton v. Wabash Ry. Co., Mo App., 
22 S.W2d 201, 204, affirmed 58 S.W. 
2d 443, 332 Mo. 268. ' 

Pens used Jointer with connecting 
carrier 

The rule requiring the carrier to 
maintain suitable pens applies with 
full force and effect to pens which 
arc maintained and used jointly with 
another connecting carrier,—^Texas, 
etc., R Co. V. Felker, 90 S.W. 630, 
40 TexClv.App. 604—10 C.J. p 81 
note 76. 

Rule as to cars 

The same rule applies to pens as 
to cars—Pruitt t. Hannibal, etc., TX 
Co, 62 Mo. 527 lackland v. Chica¬ 
go. etc, R. Co-, 74 S.W. 505. 101 Mo. 
App. 420. 

Duty to furnish cars suitable for 

live stock sec $ 54 infra. 

43. Okl.—Midland Valley R Co. v. 

Price. 260 P. 2€, 127 OkL 106, 
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50. Mo.—^MeSpadden v. Lusk, App., 

186 S.W. 731. 

N.D.—^Booke & Olson v. Payne, 184 

N.W. 803, 48 N.D- 435. 

Okl.—St Louis & S. F. Ry. Po. v. 

Slade, 291 P. 107, 144 Okl. 216. 

10 C.J p 79 note 51. 

Unqu^li-fled duty 

The duly of a carrier to furnish 
stockyards reasonably secure is un¬ 
qualified.—^Ilouchti^lin V. Oregon 
Short Lino R Co., 202 P. 571. 34 Ida¬ 
ho 482. 

No duty rests on the shipper to re¬ 
pair the gates and perns and put thcmi 
into condition for holding cattle, and 
he has the right to presume that the 
carrier will discharge this dwtv-— 
1 Manhandle & S. F. IIv. Co. v. An¬ 
drews. Tex:.Civ.App.. 278 S.W. 478. 

Xk> 88 occiizzlng on Une of another 
carrier 

Where the carrier falls to provide 
safe and suitable pens, it is liable for 
loss or injury caused th«*r€*hy, al¬ 
though the loss or injury oeturs on 
the line of anothf^r earner.—Norfolk, 
etc. It Co. V. Ifamian, 22 S.K 490, 
81 Va. 601. 50 Am.S.R 855, 41 I,..nA 
289. 

In transit or awaiting ahlp-menf 

(1) A carrier which hiu? provided 
at a station the yard facilitic^s for 
the loading and unloading of ship¬ 
ments must use reasonablo care to 
k€>ep its facilities in sueh condition 
and .so equipped that animals await¬ 
ing shipment may receive proper 
care and attention during a rf*ason- 
able time prior to loading.—^Kakrzt w- 
ski V. Great Northern It Po., 15 i N. 
W. 966, 131 Minn. 173—3takrzewski v. 
Great Norlherti R Co, 145 N.W. 801, 
125 Minn. 125. 

(2) The duty to maintain suitable 
facilities in a proper state of r<*pair 
applies whether such facilities arc> to 
be used for the puriuist* of fcHHiing. 
watering, and resting live stock 
while being transported over Us road 
or are furnished for the reception 
of live stock intended for shipment. 
—Houchtelin v. Oregon Short Line R 
Co., 202 P. 671. 34 Idaho 482. 
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per in fact retains the control and management of 
the stock until loading is commenced.®^ This duty 
extends to the provision of safe yards and pens 
both at the point of shipment and at the point of 
destmation.52 It does not exist prior to the tender 
of the stock to the carrier for shipment,®^ but com¬ 
mences when the stock is delivered into its pens.®^ 
The duty is one imposed by law and it is in no 
way dependent on ajiy condition of the shipping 
contract moreover, it has been held that the 
duty resting on the carrier of mspection of in- 
dosures cannot be imposed on the shipper by con¬ 
tract, and any provision to that effect in a contract 
of shipment is void.®® 

However, a carrier, in providing pens, is only 
required to have such a number of pens as, ac¬ 
cording to the business of the carrier, is sufficient 
for the ordinary and usual volume of business,®^ 
and the business of other carriers there is imma¬ 
terial.®® Further, the carrier is not made an abso¬ 
lute insurer of live stock in transit, but its duty is 
fully performed by providing pens properly equips 
ped.®® The true test, it is said, is whether, under 
all the circumstances, the pens were such as a per¬ 
son of ordinary prudence would have provided.®® 

b. Katnre and Cbaracter of Facilities Beqnired 

Pens must be provided with proper appliances for 


feeding, watering, and resting live stock and they must 
be so constructed as to prevent escape and to keep the 
stock secure from attack by outside animals; further, 
the pens must be kept reasonably clean, dry and free 
from noxious substances, and the carrier will be liable for 
loss resulting from placing animals in pens known to be 
infected. 

In accordance with the rule slated in this section, 
subdivision a supra, requiring the carrier to fur¬ 
nish safe facilities for the care of live stock, the 
carrier is liable for injuries to animals resulting 
from defective chutes leading from the pens.®^ The 
pens must be provided with necessary equipment for 
feeding, watering, and sheltering the stock, such as 
proper racks, mangers, and troughs,®^ although, 
m the absence of statutory provision, a railroad 
company is not required to furnish feed or water 
to live stodk in its pens awaiting shipment, unless 
the company has accepted the care and control 
thereof.®® Further, pens must be constructed and 
maintained in such a state of efficiency as is rea¬ 
sonably calculated to prevent animals escaping 
therefrom, and a failure to fulfill its duty in this re¬ 
gard will render the carrier liable for loss or injury 
sustained thereby.®^ If surrounding conditions are 
such that injury to the stock confined in pens, from 
dogs or wild animals, might be expected, reasonable 
provisions for their safety must be made.®® The 
pens should be kept reasonably clean and dry,®® 
so that the animals should not be compelled to stand 


51. N.D,—^Booke & Olson v. Payne, 
181 K.W. 803, 48 N.D. 435. 

52i N.!).—Booke & Olson v. Payne, 
supra. 

10 C.J. p 79 note 56. 

Corpus Jozis text has been cited 
with approval and the rule as there 
announced termed to be **undoubtcd- 
ly” the greneral rule.—^Booke & Ol¬ 
son V. Payne, 181 N.W. 803, 805, 48 
N.D. 435. 

53. S.D.—r«bin & Hodman v. Groat 
Northern By. Co., 166 N.W. 806. 40 
SD. 65. reversed on other grounds 
40 S.CL 457, 253 IT.S. 71, 64 LulOd. 
787, 10 A.L. B. 1335. 

54i TT.S.—Covlnffton Stock-Tards Co. 
V. Keith, Ky., 11 S.Ct. 461, 139 U.S. 
128, 35 L.10d. 914. 

Mo—^Hardesty v. Atchison, eta, B. 
Co., App., 179 S.W. 725. 

55b Idaho.—Houchtolin v. Oregon 
Short Line B. Co., 202 P. 671, 34 
Idaho 482. 

10 C J. p 79 note 63. 

58. Kan.—Ward v. Chicago, eta, B. 

Co.. 126 P. 1083, 87 Kan. 824. 

Tex.—^E1 Faso, eta, B. Co. v. Lumb- 
ley, 120 S.W. 1050, 66 Tex.Civ.App. 
418. 

10 C.J. p 81 note 75. 

Contract imposing on shipper duty 
of inspecting and selecting oars see 
infra fi 67. 


57. Okl.—^Midland Valley B. Co. v. 
Price, 260 P. 26. 127 Okl. 106. 

10 GJ. p 81 note 78 

Corpus JUxls text has been cited 
with approval.—Midland Valley B. 
Co. V. Price, 260 P. 26, 29, 127 Okl. 
106. 

58. Tex.—Casey v. St. Louis South- 
wostom B. Co., 83 S.W. 20, 37 Tex. 
Civ.App. 49. 

69. Utah.—^Beckman v. Southern 
Paa Co., 118 P. 118. 39 Utah 472. 

00 . Tex—Chicago, etc, B. Co. v. 
Crenshaw, 126 S.W. 602, 59 Tex 
Civ.App. 238. 

ei. ICy.—Louisville, etc., B. Co. v. 
Hedger, 72 Ky. 645, 16 Am.B. 740. 

82. Minn.—^Zakrzewski v. Great 

Northern IL Co., 145 N.W. 801, 125 
Minn. 125. 

Mo.—^Boll V. Chicago, etc., B. Co., 
App., 171 S.W. 41. 

10 C J. p 80 note 59. 

63. Minn.—Zakrzewskl v. Great 

Northern B. Co., 145 N.W. 801, 125 
Minn. 125. 

Duty to provide feed and water to 
animals in transit see infra $ 64. 

84. Tex.—^Texas, etc., B. Co, v. Big- 
ham, 38 SW. 162, 90 Tex. 223. 

10 C J. p 80 note 68. 

Patented locks 

No inference of negligence can be 
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drawn from the failure of a earner 
to provide its stockyards with pat-^ 
ented locks, unless the circumstances 
are shown to be such that a prudent 
person would have provided locks.— 
Lane v. Oregon Short Line B. Co., 198 
P. 671, 34 Idaho 37. 15 A.L.B. 197. 

86 b Idaho —^Ilouchtelin v. Oregon 
Short Line B. Co., 202 P. 671, 34 
Idaho 482. 

10 C.J. p 81 note 69. 

Notice of existence of vicious mI- 

(1) Whether the stockyards fur- 
nish€*d arc reasonably secure for 
sheep should be determined m view 
of the well-known fact that every 
city or village contains dogs, some of 
which aro likely to attack sheep In 
pens, if opportunity is afforded.— 
Houehtclin v. Oregon Short Line B. 
Co.. 202 P. 671, 34 Idaho 482. 

<2) On the other hand, it has been 
held that the carrier is not bound to 
guard against the possibility of dan^ 
ger from dogs in the absence of th<ii 
known existence of vicious animals 
in the vicinity.—^Beckman v. South¬ 
ern Paa Co., 118 P. 118, 39 Utah 
472. 

88 . Minn —^Zakrzewski v. Great 

Northern B. Co.. 146 N.W. 801. 126 
Minn. 125. 
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or lie in mud.®^ If the carrier permits salt water 
to stand in pens accessible to lambs offered for ship¬ 
ment, it is g'uilty of negligence and liable for loss 
occasioned thereby. The carrier will be liable for 
loss or injury caused by unloading live stock into 
infected pens from which the stock contract dis¬ 
ease,®® if the infected condition existed and the 
carrier knew or had notice of it before the stock 
were received,"^® and it makes no difference as re¬ 
spects the carrier's liability that putting the stock 
in the infected pen was the only means which the 
carrier had of avoiding a violation of the Twenty- 
Eight-IIour Lawji The fact that they were un¬ 
loaded in violation of the regulations of the United 
States department of agriculture will not defeat a 
recovery.It is also .immaterial that the loss did 
not occur until after dclivcry.73 On the other hand, 
it has been held that where rules of <hc state de¬ 
partment of agriculture declared public pens or 
yards to be infected, the removal of live stock from 
the yards by the shipper without disinfecting them 
constitutes contributory negligence precluding re¬ 
covery against the carrier 

c. Garrier's or Shipper’s Knowledge of Defects 

Notice of the defective condition of its facilities is 
not essential to the liability of the earner; and, knowl¬ 
edge of such condition and use of the pens by the shipper 
does not constitute contributory negligence barring lia¬ 
bility, although such may be the result if the pens are 
so obviously unsafe as to make injury certain or if the 
shipper should have undertaken to remedy the defect or 
if'he himself negligently penned the animals. 

As affects the liability of a carrier for injuries to 
live slock due io defective pens, it is of no impor¬ 
tance that the carrier had received no notice that 
the pens were insufficient,^® The ship^ier has the 
right to presume that the carrier will discharge its 


duty to keep pens in a suitable condition,^® and 
mere knowledge on his part that the pens are defec¬ 
tive will not relieve the carrie-r of liability nor 
will the use of defective pens by the shipper con¬ 
stitute contributory negligence absolving the carrier 
from liability, unless the pens are so obviously un¬ 
safe as to make it reasonably certain that injury to 
the animals must inevitably result.'^® It has been 
held, however, that if the shipper hhnsclf under¬ 
takes to pen his animals and fastens the gate so 
insecurely that the cattle escape, the carrier is not 
liable for loss or injury sustained thereby.^® It 
has also been held that where the shipper could 
have prevented the escape of the animals by guard¬ 
ing or closing up a hole in the pen of which he had 
knowledge, his negligence is the proximate cause of 
the loss and he cannot recover against the carrier;®® 
but the obligation of the shipper to discover de¬ 
fects in the yards funiishcd requires at most the 
exercise of ordinary care on his part.®^ 

§ 44. Duty to Follow Shipping Directions 

A carrier Is under the obligation to follow specific 
shipping instructions to which it assents, whether there 
is an express contract to that effect or otherwise, and if 
such instructions are not clear, it must hold the goods un¬ 
til further directions are received. A carrier having an 
option as to the mode of shipment must exercise it for 
the best interests of the shipper. 

Wlicre goods arc tendered to a carrier for trans¬ 
portation with specific shipping directkms fr/)m the 
consignor, to which it assents, it assumes the ob¬ 
ligation to follow such directions and is liable for 
loss or injury resulting from its failure to do so, 
and this is true whether there is or is not an ex¬ 
press contract to follow such direction.s evidenced 
by bill of lading or otherwise.®- Accordingly, in 


67- Minn —^ZaJerzewski v. Great 

Northern R Co., supra. 

68 . Va.—^Norfolk, etc, R. Co. v. 
Harman, 22 SK 490, 91 Va. COl, 
50 Ajn.S.R 855. 44 Ii.RA. 289 and 
note 

89. Mo —Council v. St Louis, etc, 
R Co., 100 SW. 67, 123 Mo.App. 
432. 

10 C J. p 80 note 62. 

TOi. Ala—^Nashville, C. & St L. Ry 
Co. V. Farrell & Braley, 70 So. 986, 
14 AlaApp. 380. 

Mo —^JLiarimore v. Chicago, etc, R. 
Co., 65 Mo App 167. 

71. Ala—Nashville. C. & St L. Ry. 
Co V. Farrell & Braley, 70 So. 986, 
14 AlaApp 380. 

Carrier's duty as to live slock under 
Twenty-Eigrht-Hour Law see infra 
S 64c (1). 

72. Tex.—^International, etc.. R. Co. 


V. McCulloufrh, Civ.App, 118 SW 
558. 

73. Md —^Baltimore, etc., R. (^o. v. 
Hover, 75 A. 352. 112 Md. 290, 26 
LR.A.N.S., 712, 21 AnnCas. 169. 

74b Okl—Schalf V. Richardson, 250 
P. 133, 119 Okl. 160. 

75- Tex—^Texas, etc., R. Co. v. Sla¬ 
ter, Civ-App, 102 SW. 156. 

78. Tex.—^Panliandle & S. F. Ry Co. 
v. Andrews, Civ App, 278 S.W. 478. 

77- Mo.—^I'addock v. Missouri I*ac. 

R. Co, 60 Mo.App. 323. 

10 C J. p 81 note 71. 

78. Mo.—^Lackland v. Chicagro, etc, 
R. Co., 74 S,W. 605. 101 Mo.App. 
420 

10 C.J. p 81 note 72. 

79- Ark—St. Louis, etc., R. Co. v. 

Law. 67 S.W. 258. 68 Ark. 218. 

10 C.J. p 81 note 73. 
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Shipper as mere invitee 

Where plaiutllf. without Informing 
defendant's aKi'iit, and without f»‘€*d- 
inff the cattle, put them in a yard 
properly fenced, but failed to put up 
all the fiat« bars, and left no one 
to g-uard the cattle, and the rattle 
broke throuirh the gate, and some 
were killed by defendant's tniin. it 
WAS held th<at plaintiff, beinj; a ini^rc 
invitee, dofc^ndaiit was undt^r no ob¬ 
ligation to guard the cattle and was 
guilty of no negligences Smith v. 
Maine Cunt. R. Co, 96 A. 778, 114 
Me. 474. 

80. Tex.—St. Txiuis South\ve‘sl<*rn 
Ry. Co. of Tex.is v lirown & i’o., 
Civ.App.. 248 S.W. 97. 

81. Idaho.—^Houchtt lin v. Or€»j?on 
Short Line R. Co., 202 P. 571, 34 
Idaho 482. 

82. Colo.—Southern Express Co. v. 
I McClellan, 185 P. 347, 66 Colo. 591. 
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addition to its duty to follow routing directions, 
treated in § 45 infra, the carrier, under the cir¬ 
cumstances mentioned, is bound to transport goods 
in the particular manner and position directed,^^ 
and to use reasonable care to follow the shipping 
directions as to the place of destination.It is 
also liable for loss or injury resulting from failure 
to follow shipping instructions and erroneously 
marking a shipment as deliverable only on the pay¬ 
ment of the price.S5 Qn the other hand, if loss 
or injury occurs as a result of following the ship¬ 
ping directions, the carrier of course is not liable.*® 

Where shipping instructions are not clear, or 
where there is an obvious error in the directions 
given by the shipper as to the destination of the 
freight, it is the duty of the carrier to hold the 
goods, except in cases of emergency, and ask fur¬ 
ther instructions from the shipper.*^ 

Optional mode of shipment. If the contract 
gives the carrier an option as to the mode of ship¬ 
ment, it is its duty to exercise it for the best in¬ 


terests of the shipper, and it is a breach of the 
contract to exercise it to his disadvantage unless 
in good faith and under circumstances which seem 
to require it.** 

§ 45. Routing 

a. In general 

b. In absence of directions by shipper 

a. In (General 

In the absence of circumstances Justifying a devia¬ 
tion, It IS the carrier's duty to obey the shipper's routing 
directions, although it cannot be compelled to use one of 
two equally desirable routes if the shipper has no reason 
for such demand; where the designated route is im¬ 
practicable the carrier is not obliged to use another route 
but it should give the shipper notice of possible delays. 
A carrier's contractual option as to routing must be ex¬ 
ercised reasonably. 

The shipper on delivering properly to a carrier 
for shipment has the right to designate the route 
by which it shall be transported, at least under a 
statute to that effect** If specific directions as to 
the routing of the goods to be shipped are given. 


Tex —Levin v. International-Great 
Northern R Co., 45 SW2d 435. 

10 C.J. p 81 notes SI, 82. 

Approval of Corpus Jtixls mle 

(1) This rule, as stated in Corpus 
Juris, 10 CJ. p 81 note 81, has been 
quoted with approval with the state¬ 
ment that the authorities uniformly 
support the rule as there slated — 
Levin V International-Great North¬ 
ern R. Co., Tex.Civ.App., 45 S W 2d 
435, 437. 

(2) The Corpus Juris rule has also 
been cited with approval, and the 
rule as there staled followed with¬ 
out other ritalion of authority.— 
Soulhc>rn KxprebH Co v McClellan, 
185 P. 347. 66 Colo. 591. 

Mbasore of da-mnees for failure of 
carrier to stop shipment of lumber 
at intermediate point for kiln-drying 
as required by tht* bill of lading’ 
and way-bill, is limited to the ex¬ 
cess in cost thereof at destination, 
which was the damage which might 
reasonably have been anticipated by 
the parties—^Van Keulen & Win¬ 
chester Lumber Co. v Manistee & 
N. E. R. Co, 193 N W. 289. 222 Mich 
682. 

83- Me.—Colbath v Bangor, etc., R. 
Co.. 74 A. 918, 105 Me. 379, 134 Am. 
SR. 569. 

10 CJ. p 82 note 84. 

AdjustwAnt of VAvtiintoxs in certain 
moniter 

Ill—Sparr v Southern Pac. Co., 220 
IllApp. 180. 

Tex.—^Texas, etc.. R. Co., v. Davis- 
Powler Co.. CivApp., 133 S.W. 309. 
Xnstmetion ‘to lay crates flat 
Me.—Colbath v. Roneror, etc., R. Co., 


74 A. 918, 105 Me. 379. 134 AmS 
R. 569. 

Keeping glass botftle right side up 

Mass.—^Hastings v. Pepper, 11 Pick 
41 

Shipment In single car 
N.Y.—^Uptegrove v. New Jersey Cent 
R. Co, 37 NY S. 659, 16 Misc. 14 
Shipment of live stock by passenger 
service 

Pa.—^Pavitt V. Lehigh Valley R. Co, 
25 A 1107, 153 Pa. 302. 
Transportation of goods in bond 
Mo—Melhor v. St. Louis, etc. 

Transp Co, 14 MoApp. 281. 

ITse of particular conveyance 
N.Y.—Goodrich v Thompson, 27 N. 
Y.Super. 75, affirmed 44 N Y 324 

84- Ga—Western, etc., R. Co. v. Ex¬ 
position Cotton Mills, 7 S E 916, 
81 Ga. 522, 2 L.Ii.A. 102. 

I'O CJ. p 82 note 87. 
fluty of tamer to deliver property 
at the destination specified see in¬ 
fra S 164. 

85. Tex.—^American Ry. Express Co 
v. Bean, Civ.App, 233 SW 561 
BEeasTire of drTnages recoverable 
ll) Where the earner know that 
plaintifL was a wholesale dealer in 
coffee, and by reason of the indorsed 
value knew the selling price. It was 
charged with knowledge that plain¬ 
tiff usually made a profit in business, 
and the item of profit was properly 
recoverable against it.—American 
Ry Express Co. v. Bean, Tox.Civ. 
App, 233 S.W. 561. 

(2) But in the absence of a show¬ 
ing of notice to defendant at the 
time of the making of the contract, 
or of the negligent act or omission, 

89 


that the loss of business, patronage, 
and good will was to be expected 
from the negligent act, damages on 
this count will not be sustained — 
American Ry. Express Co. v. Bean, 
supra. 

(3) Where the manager of plam- 
tilTs customer, the consignee, tes¬ 
tified that he quit trading with plain¬ 
tiff because of plaintifi's competition 
with him in sale of goods to ca£6s, 
the evidence does not support a find¬ 
ing of loss of business, patronage, 
and good will on account of the neg¬ 
ligence of defendanL—American Ry. 
Express Co. v Bean, supra 
86 . Wis.—^Trelcven v. Northern Pac:. 

R Co, 63 N W. 536, 89 Wis 598. 

10 CJ. p 82 note 90 
87- La—^Lindsey Wagon Co. v. Lou¬ 
isiana & A Ry. Co., 129 So. 395, 
14 La.App 236. 

10 C J. p 120 note 5. 

88 . Ga.—Stewart v. Comer. 28 S.E. 
4G1. 100 Ga. 754, 62 Am S.R. 353. 

10 C J. p 213 note 47. 

Bfigher freight rate 

If thc‘ carrier adopts a mode of 
Iransportation which involves the 
payment of a higher rate of freight 
rather than a lower, it may show 
Lhat It asked for and obtam direc¬ 
tion from the shipper or consignee 
to employ the more expensive mode, 
or that, because of its inability to 
procure the means of shipment by 
the cheaper method, it was reason¬ 
ably neccsisary in view pf the exigen¬ 
cies of the particular cuise.—Stewart 
V Comer, 28 S.E. 461, 100 Ga. 764, 
62 Am.SH. 353. 

89. Pa.—Davis v. Kehota Mining 
Co., 86 Pa.Super. 443. 
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It IS the duty of the carrier to obey these directions, 
and ordinarily, it will be liable for any injuries di¬ 
rectly resulting from a nonobservance thereof,®® 
especially where a greater freight charge than the 
lawful charge agreed on will be incurred if a dif¬ 
ferent route is employed,®^ unless, as indicated 
herein, a deviation is justified by intervening cir¬ 
cumstances. Where the carrier refuses to route as 


demanded by the shipper, there is a failure to per¬ 
form a duty to the shipper imposed by law and a 
completed leg^l wrong is then done.®® This duty 
to observe routing directions, it is said, arises at the 
time when the goods are offered and is imposed on 
the railroad company independently of any con¬ 
tract,®® but until a proper tender of the goods has 
been made the duty does not arise.®^ 


90. Ala.—Ex parte Louisville & N 
R. Co.. 79 So. 139, 201 Ala. 667, 
reversing Oden-Elliott Lumber Co. 

V. Louisville & N. R. Co., 77 So 
240, 16 AlaApp. 251. 

Ill—Crane v. Taft, 203 IllApp. 253. 
La—^Texas & P Ry. Co. v. Con¬ 
solidated Companies, Inc. 156 So. 
215, 180 La. 180, affirmmg; App., 
151 So. 433. 

N.C—Harrill v. Seaboard Air Line 
Ry Co., 103 S.B. 21. 179 N.C. 540. 
Pa—^Davis v. Eehota Minmg Co., 86 
Pa Super. 443. 

Tex —^Levin v. International-Great 
Nortbern R. Co., Civ.App., 45 S. 

W. 2d 435, error dismissed—Lan¬ 
caster V. Mebane, Civ.App., 260 S. 
W. 252. 

10 CJ. p 82 note 91, p 84 note 4 [a] 

( 1 ). 

Duty of connecting carrier to follow 
routmg directions see infra § 422. 

Change of route 

Consignor’s change of routing was 
held effective although bill of lading 
was not surrendered for indorsement 
in accordance with reconsignment 
tariff providing that original bill of 
lading “should” be surrendered, word 
“should” being merely directory.— 
Texas & P, Ry. Co. v. Consolidated 
Companies, 156 So. 215, 180 La ISO, 
affirming, App., 151 So. 433. 

Doth ages 

(1) Where the contract of trans¬ 
portation provided for delivery of 
cattle to Chicago by way of Kan¬ 
sas City, the shipper having the 
privilege to sell the cattle at Kansas 
City, the shipper can recover in an 
action against the carrier for failing 
to permit a stop-off at Kawsab City, 
the loss resulting from a forced 
sale on the Chicago market.—Bailey 
V. St. Louis & S. P. Ry. Co., Mo. 
App, 290 S.W. 630. 

(2) Where shipper ordered rout¬ 
ing over certam lines with a cer¬ 
tain railroad as the last carrier, 
and the goods were routed so that 
they arrived over a different rail¬ 
road, and shipper flled claim two 
months after shipment, and two 
months after filing claim goods were 
found, and shipper ordered them sent 
to another destmation over a loute 
specified by.him, and they were so 
sent and lost, the initial carrier is 
not liable for a conversion of the 
goods because of the misrouting and 
delay, bemg only liable for damages 
caused by the misroutmg and dam-i 


ages sustained by reason of reship¬ 
ment—^Hamll V- Seaboard Air Line 
Ry. Co.. 103 SB. 21. 179 N.a 640. 

(3) Other exa-rnples see 10 C.J. p 
82 note 91 Lcl. 

Delay after aneival 

Initial carrier which failed to ob¬ 
serve routing was liable for damages 
resulting from delayed delivery, ir¬ 
respective of whether arrival notice 
was sent consignee withm reasonable 
time or whether consignee used rea¬ 
sonable diligence—Levm v. Interna¬ 
tional-Great Northern R. Co, Tex 
Civ.App., 45 S.W.2d 435, error dis¬ 
missed. 

BTo deviation 

(1) Provision of receipt reauiring 
carrier to transport freight only over 
its own lines was not violated by 
carrier in hiring a truck and chauf¬ 
feur. according to its usual custom 
for transporting merchandise receiv¬ 
ed from Its customers—John H. 
Goetze & Co. v. Beam’s Own, Inc. 
199 N.Y S. 790. 

(2) In the absence of specific in¬ 
structions to the contrary, a route 
named in a shipping receipt or bill 
of lading requires not only a ter¬ 
minal delivery by the carrier named 
but includes also a line haul in 
intermediate routing by such car¬ 
rier—^Davis V- Kchota Mining Co, 
86 Pa Super. 443. 

Shipment of corpse 

Where a railroad at the time of 
selling a corpse ticket and tickets 
to relatives of deceased understood 
that the corpse was to be transport¬ 
ed on the same tram and over the 
same route as called for by the tick¬ 
ets sold to the relatives of deceased, 
its removal of the corpse from the 
train and transportation over dif¬ 
ferent route was a violation of its 
contract for which each of the rela¬ 
tives < ould sue individually.—^Lan¬ 
caster V. Mebane, Tex.CivApp., 260 S. 
W. 252. 

Suffleienoy of direction 

(I) Whore bill of lading specified 
legal rate of a certain amount, and 
there was only one loutc over which 
shipment could be made at such rate, 
carrier was sufficiently apprised of 
the route desired by the shipper — 
Ex parte Louisville & N. R. Co, 79 
So. 139, 201 Ala. 667, reversing Oden- 
Elliott Lumber Co. v. Louisville & 
N. R. Co., 77 So. 240, 16 Ala.App. 
251. 


(2) A shipper’s written instruction 
to a station agent as to the selec¬ 
tion of a connecting carrier is su¬ 
perseded by subsequent bills of lad¬ 
ing containing no provision on the 
subject—^Bessling v. Houston, etc., 
R. Co, 80 S.W. 639, 36 TexClv.App. 
470. 

(3) Other examples.—^10 C.J. p 82 
note 91 [dj [el. 

Waiver of objection. 

Whore plaintiff has accepted and 
paid the freight at destination on 
several cars of watermelons consign¬ 
ed to him, he cannot afterward main¬ 
tain an action of conversion against 
the initial carrier for misrouting 
them.—Shafton Co. v. St. Louis, etc., 
R. Co., 174 IlLApp. 121. 

91- Ala.—Ex parte Louisville & N. 

R Co., 79 So. 139, 201 Ala. 667, re¬ 
versing Odcn-Elliott Lumber Co. v. 

Louisville & N. R. Co., 77 So. 

240, 16 AlaApp. 251. 

9flL Tex.—St, Louis, eta, R. Co. v. 

True, Clv.App., 140 S.W. 837. 

Effect of vabsequent contract 

(1) It has been held in view of 
the rule stated in the text, thsit 
where the carrier refuses to route 
a consignment as requested by the 
shipper, the shipper is entitled to 
recover any damage's proximo I ely re¬ 
sulting from such refusal, notwith¬ 
standing any shipping contracts sub- 
sequontiy entered into wher«‘by the 
shipper agrees to employ another 
route.—St Louis, et<‘.. It. Co. v. True, 
TexCiv.App., 140 S.\V. 827. 

(2) It has b« en held, however, that 
where the shipper makes a binding 
contract for a through shipment ov«»r 
a designated route, he m not «nti- 
tled to recover damages by reason 
of that route Imtng longer than an¬ 
other route which he Imcl demanclfKl, 
in the absenca* of fraud or misrep- 
resontalion, by the earner or its 
agent, as to its inability to employ 
the route origimilly re<iue«^ted — 
Houston, ete, R Co. v. Hucdianan, 
94 SW. 199. 12 Tex Civ.App. 620— 
10 C J. p 83 note 99. 

93- Tex.—St. Louis, »‘te, R. Co. V. 

True, Civ.App., 140 S.\V. 837—In¬ 
man V St- l^ouis, etc.. It. Co., 37 

S.W. 37. 14 TeX-<hv.App. 39. 

94. Tex.—^St. Louis, etc.. It. Co. v. 

True, Civ.App., 140 S.W. 837- 
10 C.J. p 83 note 94. 
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Notwithstanding the rule just stated, it has been 
held that when goods are tendered for shipment to 
a point beyond the carrier's line, and there are two 
or more routes equally safe, prompt, and reliable, 
the carrier cannot be compelled to accept the goods 
to be carried over one route in preference to an¬ 
other, at the option of the shipper, unless some rea¬ 
son appears therefor; especially when the carrier 
shows that, in the conduct of its business, the use 
of one route may be advantageous to it without in¬ 
jury or sacrifice to the interests of the shipper.^^ 
It has also been held that, where a shipper of live 
stock was informed before the stock was loaded 
that there could be no through billing to the point 
of destination other than by a particular route, he 
could not select a different route and exact a 
through billing, when the carrier was not prepared 
to give it, and the shipper had been informed of 
that fact®® It seems also that the carrier may be 
justified in deviating from the shipper's instruc¬ 
tions as to routing where the designated route be¬ 
comes impracticable or incapable of use because of 
various intervening circumstances, such as floods,®^ 
an embargo,®® the necessity for preservation of per¬ 
ishable goods,®® the irresponsibility of the designat¬ 
ed delivery company,^ or the impossibility of trans¬ 
portation to destination by the designated connect¬ 
ing carrier.^ However, where a definite route is 
specified, the carrier is not bound to forward by a 
different route, in the case that transportation by 
the designated route becomes impracticable,® al¬ 
though it is its duty in such a case to notify the 
shipper of the attendant circumstances and to await 
his further instructions.* 

It has been held that, if the exercise of the ship¬ 


per's right to route his goods over particular con¬ 
necting lines would probably cause delays detri¬ 
mental to the shipper and carrier, it is the earner’s 
duty to notify the shipper of this fact, and to allow 
him to choose whether he will take the attendant 
risk.® 

Optional route. If the contract gives the carrier 
an option as to the route to be chosen, the exercise 
thereof must be reasonable in view of the circum¬ 
stances and the interest of the shipper.® 

The carrier is not responsible for failure to em¬ 
ploy the route directed by the shipper where the 
contract of shipment gives it the right to deviate 
-from the route in the case of physical necessity, 
and such necessity is shown where the designated 
connecting carrier was not receiving goods for 
transportation to the point of destination.^ So, 
also, where the contract gives the carrier the right 
to change the route on the happening of certain 
contingencies, such as flood, and the existence of 
a flood is proved, no liability attaches.® 

b. In Absence of Directions by Shipper 

In the absence of specific routing directions by the 
shipper, the carrier may select a route convenient to it; 
but Its option in this respect must be exercised with due 
regard to the rights and interests of the shipper. 

The general rule is that, when no special in¬ 
structions are given and assented to as to routes, 
the initial carrier may ordinarily select the route 
or use that commonly employed by it to the point 
of destination named, and the absence of special in¬ 
structions given and acceded to amounts to an 
assent that the carrier's usual course of business 
may be followed, and that it may designate the 


95- Tcnn.—^Post v. Southern H. Co., 
52 S.W. 301, 103 Tenn. 184, 65 
LB A. 481. 

10 aj. p 83 note 97. 

96. Tox.—^Houston, etc., B. Co- v. 
Buch.'in?>o, 94 S.W. 199, 42 Tex. 
Civ.App. 620. 

97. 111.—Aurora Automatic Machin¬ 
ery Co. V. ChlcaiTO. B- & Q. B. Co.. 
217 IlLApp. 60. 

9& U.S—Brauss Bros. Lumber Co. 
V. Mellon, CCA-Ala., 30 P.2d 901, 
conforming- to mandate 48 S.Ct. 
858, 276 U.S. 386, 72 LBd. 620, 
which reversed, C-CA., 18 P-2d 369, 
certiorari granted 48 S.Ct 35, 276 
U.S. 513, 72 Lhid. 400, amended 48 
set 627, 72 L-Kd. 1018. certiorari 
denied 49 S.Ct 613, 279 US. 872, 
73 LJSd. 1008. 

99. Mo.—Lord & Bushnell Co. v. 
Texas & N. dl B. Co., 134 S.W. 
111 , 155 Mo.App. 175. 

1 . Wash.—State v. Great Northern 
By. Co., 167 P. 103. 98 Wash. 197. 


Preventliig violation of law 

Where interstate shipment of liq¬ 
uor was not routed by customary 
route, carrier was not bound to de- 
llvor to irresponsible delivery com¬ 
pany within state, but had right to 
cause deviation from designated 
route in order to guard against pos¬ 
sible unlawful delivery of the liquor. 
—State V- Great Northern By. Co, 
167 P. 103, 98 Wash. 197. 

2 . Ohio.—Frank v. Louisville & N. 
B. Co., 19 Ohio N.P.,N.S., 674. 

Different connecting carrier 
Where on the arrival of the ship¬ 
ment at the point at which the ship¬ 
per's directions called for it to be 
turned over to a certain connecting 
carrier, such carrier was not receiv¬ 
ing freight for transportation to the 
point of destination, the initial car¬ 
rier could, without liability, change 
the routing and turn the gdods over 
to another connecting carrier.— 
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Prank v. Louisville & N. B. Co, 19 
Ohio N.1*.N.S.. 674. 

3- Me.—^Pisher v. Boston, etc.. B. 
Co., 59 A. 532, 99 Me 338, 105 
Am.Slt. 283, 68 LIi.A. 390. 

10 C.J. p S3 note 95. 

4L Tex.—tinman v. SI. Louis Soulh- 
weslorn B. Co, 37 SW. 37. 14 
Tex.Civ.App. 39. 

6 - Tex—^Inman v. St, Louis South¬ 
western U. Co., supra. 

10 C.J. p 83 note 96. 

6 . Ala.—^Px parte Louisville & N. 
It- Co.. 79 So. 139. 201 Ala 667. 
reversing Odcn-Plliott Lumber Co. 
V. Louisville & N. B. Co., 77 So. 
240. 16 AlaApp 251. 

10 C J. p 212 note 47. 

7. Ohio.—^Frank v. Louisville & N. 
B. Co. 19 Ohio N.P..N.S. 674. 

SL IlL—Aurora Automatic Maohm- 
ery Co v. Chicago, B. & Q. B. Co., 
217 IlLApp. 60. 
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route as its convenience may suggest;® the car¬ 
rier’s right in this regard is, however, not an abso¬ 
lute or inahenable one, and it may be waived or 
surrendered by a subsequent agreement.^® Not¬ 
withstanding this rule, the carrier in selecting the 
route must have due regard to the rights and the 
interests of the shipper and exercise its option 
of selecting a route so that it will not work to the 
disadvantage of the shipper, unless under circum¬ 
stances which require it.^^ Thus, the carrier must 
ordinarily select the shortest,^^ cheapest,^® safest,^*! 


and most available^® route; and, if the carrier is 
not informed of any reason for delivery of the 
goods to destination within a specified time, nor 
requested to use the shortest route, its shipment 
over a longer and cheaper route does not constitute 
a conversion.1® The carrier, however, is not bound 
to employ the cheapest route, where, considering 
the interests of the shipper, the carrier, and the 
general public, another route would be more rea¬ 
sonable under the circumstances.^^ 


9. Tenn.—Frazier & Crews v- lu & 
N. R. R Co. 13 TennJtpp. 387. 

10 C J. p 83 note 1. 

Any xeasonaMe xoutiiig to point 
as to which, tanff contains no re¬ 
striction is permissible.—-W. L Shep¬ 
herd Lumber Co. v. Atlantic Coast 
Line R. Co, 112 So. 323. 216 Ala. 
89. 

10. Minn.—Steidl v. Minneapolis, 
etc, R Co, 102 N.W. 701, 94 Minn 
233. 

10 C J. p 84 note 3. 

11. Iowa.—^Miller v. Davis, 240 N.W. 
743, 213 Iowa 1091, 78 A.L R. 1541. 

10 C J. p 84 note 4. 

Corpus Juris text has been cited 
with approval and the rule as there 
stated followed—^Miller v. Davis, 240 
NW. 743, 744. 213 Iowa 1091. 78 A. 
LR. 1541. 

12. Iowa.—^Miller v. Davis, supra. 
Frima facie^ direct transit by cai^ 

rier to destination indicated by bill 
of lading: is intended by shipper 
and carrier.—Oden-FSlliolt Lumber 
Co. V. Louisville & N. R. Co, TO So. 
400, 16 AlaApp 495, certiorari de¬ 
nied 78 So. 989, 201 Ala. 700. 

Long'er and less expeditious route 
Where railroad fails in its duly to 
transport groods to destination by the 
most direct route, shipper could re¬ 
cover damages accruing: as proxi¬ 
mate consequence of such breach of 
duty.—Oden-Elliott Lumber Co. v. 
Liouisville & N. R. Co., 79 So. 400, 
16 AlaApp. 495, certiorari denied 
78 So 989, 201 Ala. 700. 

13- US—Northern Pac. Ry. Co. v 
Solum, 38 S Ct 550, 247 U S 477, 
62 LEd. 1221, reversing: Solum v 
Northern Pac. Ry. Co. 167 NW. 
996. 133 Minn. 93. and Monarch 
Elevator Co v. Northern Pac. Ry 
Co. 157 NW. 998, 133 Minn 461. 
and dismissing: error, Duluth Ele¬ 
vator Co V. Northern Pac. Ry 
Co, 162 NW. 1087, 136 Minn. 468 
—^Borst V. Chicag:o & N. W. Ry. 
Co, D.C Minn., 3 F.Supp 139. 

Ala.—W L. Shepherd Lumber Co 
V. Atlantic Coast Line R Co, 112 
So. 323, 216 Ala 89—Oden-Elliotl 
Lumber Co. v Louisville & N R. 
Co., 79 So. 400. 16 AIa App. 495, 


certiorari denied 78 So. 989, 201 
Ala 700. 

Mo—Stroud V. Missouri Pac R. Co., 
236 S.W. 891, 210 Mo.App. 311 
Tenn.—^Frazier & Crews v. Louis¬ 
ville & N. R. R Co., 13 TeniuApp 
387. 

If there are two routes eqnally 
practicable, the carrier must route 
the shipment by the route having- the 
cheaper rate —Frazier 8c Crews v 
L. & N. R. R. Co., 13 Tenn App. 387 
14. D S.—IT. S. Express Co. v. 
Kounlze, Neb, 8 WalL 342. 19 L. 
Ed. 457 

CaL—Pierce v. Southern Pac. Co, 47 
P. 874, 52 P. 302, 120 CaL 156. 40 
LRA 350. 

S.C—Chartrand v Southern R. Co., 
67 S E 741, 85 S a 479. 

10 C J. p 84 note 4 [a]. 

15- Ala —W. L Shepherd Lumber 
Co. V. Atlantic Coast Line R. Co, 
112 So. 323, 216 Ala. 89. 

Obstructed route 

Although by the bill of lading the 
carrier was entitled to choose the 
route. It could not select a route so 
obstructed that didivery could not be 
made over it, where another prac¬ 
ticable route was open —Houston, 
etc. R. Co. V. Houx. 40 S.W. 327, 15 
TexCiv.App. 502 
iranal aud customary route 

In absence of special contract, ob¬ 
ligation. of carrier of goods is to 
transport them by usual and custo¬ 
mary route proposed by him to pub¬ 
lic, without any unnecessary devia¬ 
tion. 

Ala —Oden-Elliott Lumber Co. v. 
Louisville & N. R. Co, 79 So 400, 
16 AlaApp 495, certiorari denied 
78 So 989, 201 Ala. 700. 

Wash.—Stale v. Great Northern Ry. 
Co. 167 P. 103, 98 Wash. 197. 

le. Tex—Coulter v. Gulf. C. & S. F. 

Ry. Co , Civ App, 286 S W. 559, 

17- U S —^Northern Pac Ry. Co. v. 
Solum,- 38 S.CI. 650, 247 U S 477, 
62 L Ed. 1221, reversing Solum v. 
Northern Pac. Ry. Co., 167 N.W. 
996, 133 Mim-i. 93, and Monarch 
Elevator Co v. Northern Pac. Ry. 
Co. 157 N.W. 998, 133 Minn 461, 
and dismissing error Duluth Ele¬ 
vator Co. v. Northern Pac. Ry. 
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Co, 162 N.W. 1087, 136 Minn. 468 
—^Borst V. Chicago & N. W. Ry. 
Co., D.C.Minn., 3 F.Supp, 139. 

Minn.—Comstock Farmers' Elevator 
Co. V Great Northern Ry. Co, 163 
NW. 280, 137 Mmn. 470. 

Mo—Stroud V. Missouri Pac. R. Co, 
236 S.W. 891, 210 Mo App 311. 

"In the absence of shipping in¬ 
structions it is ordinarily the duty 
of the earner to ship by the cheap¬ 
er route But the duty is not an 
absolute one. The obligation of the 
earner is to deal justly with the 
shipper, not to consider only his in¬ 
terests and to disreg:ard wholly its 
own and those of the general public. 
If, all things considered, it would 
he unreasonable to ship by the 
cheaper route, the carrier is not 
compelled to do so. The duty is 
upon the carrier to select the cheap¬ 
er route only *if other conditions 
arc reasonably equal.' Resort to the 
more expensive route may be justi¬ 
fied. And the justification may rest 
either upon the peculiar circumstanc¬ 
es of a particular case or upon a 
general practice "—^Northern Pac. 
Ry. Co. V. Solum. 38 SCt. 550. 552, 
247 US. 477, 62 LEd. 1221, reversing 
Solum V. Northern I'ac. Ry. Co., 157 
NW 996, 133 Minn 93, and Monarch 
Elevator Co. v. Northern Pac. Ry 
Co, 157 NW. 998. 133 Minn 461, and 
dismissing error IJuluth Elevator Co, 

V. Northern Pac. Ry Co., 163 NW. 
1087, 136 Minn. 468—Borst v. Chi¬ 
cago & N. W. Ry. Co., D.C Mmn.. 3 
F.Supp. 139, 143. 

XflLcieiit operation, of carrier 

(1) Carrier justifiably selected 
customary but more expensive route 
lor unrouted furniture shipments, 
where cheaper route would Involve 
additional switching, handling, cleri¬ 
cal work, and mileage and would oth¬ 
erwise not be consonant with effi¬ 
cient and economical operation of 
the earner—^Borst v. Chicago & N 
W Ry. Co, D C Mmn., 3 F.Supp. 139. 

(2) Carrier is not bound to route 
shipment on mtrastate line to secure 
lower rale, when easier grade and 
shorter distance call for interstate 
route.—Comstock Farmers' Elevator 
Co. V. Great Northern Ry. Co.. 163 N. 

W. 280, 137 Minn. 470. 
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§ 46. Duty to Divert Shipment at Request of 
Owner of Goods 

The nature, extent, and consequences of a car¬ 
rier’s duty to observe the shipper’s order to divert 
the shipment of goods in transit at any intermediate 
point through which it passes is treated in § 147 
infra; and, the availability of such diversion as 
a defense to the carrier in an action agamst it for 
injury to the goods shipped is treated in § 245 
infra. 

§ 47. Correlative Right of Carrier to Furnish 
Facilities and to Charge for Them 

The right of a carrier exclusively to furnish the 
services and facilities which the law requires it to 
provide is treated in § 40 supra, and the right to 
charge for services is treated in § 314 infra. 

§ 48. Miscellaneous Rights and Duties Im¬ 
posed by Exceptional Circumstances 

a. Sale of goods 

b. Other rights and duties 

a. Sale of Ch)ods 

Notwithstanding that a carrier ordinarily does' not 
have the right to sell goods in transportation, it has the 


right and duty to sell perishable goods where necessary 
to prevent loss to the shipper. 

A bailment of goods to a carrier confers no 
power of sale.i* The contract relates to their 
transportation; and the carrier has no implied 
right to sell them under ordinary circumstances.^^ 
Statutes which authorize a carrier to store un¬ 
claimed freight do not authorize the sale of un¬ 
claimed freight.20 Nevertheless, it is held, in 
some cases under statutes so authorizing, and in 
other cases apparently independent of statute, that 
a carrier has the right^i and duty22 to sell perish¬ 
able goods where such sale becomes necessary to 
prevent loss to the shipper or to the owner. This 
principle is applicable where goods cannot be 
delivered as reqtured by the bill of lading,23 as 
where the consignee refuses to accept them.^^ 
The carrier has discharged its full duty# to the 
shipper by giving notice of arrival to the party 
designated in the bill of lading, and after a rea¬ 
sonable time, notice of sale to the consignor, be¬ 
fore actually selling the goods.^S It has been held, 
however, that, in the absence of a statute otherwise 
providing,^® it is the duty of the earner to notify 
the shipper, when this is practicable, before selling 
the goods, and a failure to do so renders it liable 
for the value of the goods.27 Further, the sale 


If tbAie is but one usual and 
practical route, the railroad company 
should use that route, even thougrh 
there is another route carryings a 
cheaper rate—^E^azier & Crews v. Ij. 
& N. K. R. Co., 13 Tenn.App. 387. 
18. Ga.—Alabama Great Southern 
R Co V. McKenzie, 77 S B 647, 
139 Ga. 410, 45 LRA,N.S, 18, 
Sale of groods by carrier as conver¬ 
sion see iiifra § 181. 

Sale of groods for payment of freigrht 
chargees see infra § 331. 

19- Ohio —^Pennsylvania R Co. v. 
Gentile Bros Co., 191 N.E 369, 47 
Ohio App 162, error dismissed 190 
N.B 578, 128 Ohio St. 50. 

10 C.J. p 107 note 70. 

Even where carxiag'e charges re- 
in«in unpaid or consignee is absent 
or rejects g^oods tendered, carrier 
cannot of own mere motion, without 
aid of enablingr statute, snnnmarily 
dispose of groods, and a carrier, ex¬ 
cept under judicial order or legral 
process, cannot sell groods.—^Pennsyl¬ 
vania R. Co. V. Gentile Bros. Co., 
191 NB 369, 47 Ohio App 162, error 
dismissed 190 N.B. 578, 128 Ohio 
St 50. 

Good faith im-miiteilal 

Carrier’s grood faith m sellingr dam- 
agred shipment, and honest exercise 
of discretion, will not protect it, if 
there existed no necessity for sale. 
—^Pennsylvania R, Co. v. Gentile 


Bros Co., 191 N.B. 369. 47 Ohio App 
162, error dismissed 190 N.E. 578, 128 
Ohio St 50. 

20 . Tex.—Gulf, etc., R. Co. v. Pat¬ 
ten Mf&. Co., Civ App., 151 S.W. 
1158. 

21. US. — Merchants’ & Miners’ 
Transp Co. v. Branch, CC.A.Va, 
282 P. 494 

Ill—See Gilbert v. Chicagro & A. R 
Co., 194 I11.APP. 481- 
Md—^Payne v. Roe, 122 A, 322, 143 
Md 282. 

10 C J. p 107 note 72. 

Trust imposed ou earlier 

If It becomes necessary to sell 
groods shipped because of their per¬ 
ishable nature, carrier must first 
consider what is best to be done 
for owner, for trust is imposed on 
him respecting: groods which he can¬ 
not Ignore to make his own lien 
effectual —^Pennsylvania R. Co. v. 
Gentile Bros. Co, 191 N B 369, 47 
Ohio App. 162, error dismissed 190 
NE. 578. 128 Ohio St. 50. 

22. U.S — Merchants' & Miners’ 
Transp Co. v. Branch, CC.A.Va., 
282 F. 494. 

Season for rule 

The right ^d duty of the carrier 
to sell perishable goods under cer¬ 
tain circumstances is based on the 
principle that when goods cannot be 
delivered as directed, the carrier be¬ 
comes a trustee for the owner charg¬ 
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ed with the duty to use all reason¬ 
able efforts to protect him from loss. 
—Merchants’ & Miners’ Transp. Co- 
V. Branch, CCAVa, 282 F 494. 

23- U.S — Merchants’ & Miners’ 
Transp. Co. v. Branch, C.C A.Va., 
282 F. 494 
Bight and duty 

“The carrier’s obligation to deliver 
goods according to the bill of lad¬ 
ing IS qualified by his nght and 
duty to sell perishable goods which 
cannot be delivered as required by 
the bill of lading.”—^Merchants’ & 
Miners' Transp Co. v Branch, C.CA. 
Va, 282 F. 494, 496. 

24. Mo—Vernon v. American Ry. 
Bxpress Co, App, 222 SW 913. 

10 C J. p 107 note 73. 

Failure or refusal of consignee to 
accept goods see infra § 178. 
Caxiier which u not negligent has 
the right to sell and dispose of a 
shipment of damaged perishable 
goods to the best advantage, where 
the consignee refuses to receive it, 
in which case consignor can only 
recover the amount for which the 
shipment sold—^Vernon v. American 
Ry Express Co., Mo.App, 222 SW. 
913. 

25. Pa.—^McCarthy v. Pennsylvania 
R. Co., 97 Pa Super. 570. 

26b N-T.—^Leach v. New York, etc., 
R. Co., 83 N.Y.S. 166, 40 Misc. 654. 
27- U.S. — Merchants’ & Miners’ 
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should be made only after such notice of the sale 
as will reasonably assure that the goods to be sold 
will bring their reasonable market value.-^ It is 
not essential that the sale shall be made at the 
place of destination.29 It may be made at the 
place where the property will bring the best price 
and it has been held that the owner, to avoid a sale 
at a place other than the point of destination, must 
show that the place selected was unreasonable and 
that he was probably injured.3i 

b. Other Rights and Duties 

Besides other rights and duties, a carrier has the 
duty not to unreasonably detain the shipper’s cars for Its 
own purposes in violation of his instructions; it has the 
right to receive and transport dangerous articles; It may 
be authorized to make a necessary customs entry; and it 
may have the duty of seeing that a bill of lading is ac¬ 
companied by an inspection certificate. 

In the absence of contrary statute, it is the duty 
of a earner not mireasonably to detain and use 
the shipper’s cars for the carrier’s own purposes 
in violation of the shipper’s instructions, and it will 
be liable to the shipper for any such detention 
and use. Such liability is unaffected by the car¬ 
rier’s freight tariff filed with the interstate com¬ 
merce commission, which specifies the rate to be 
paid the shipper for the use of the cars.32 

A carrier has the right to receive and transport 
dangerous articles; but it must exercise ordinary 
care to the end that the same may be safely trans¬ 
ported without injury to others, and such care 


must be proportionate to the danger incident to the 
handling of the goods.33 

Where a carrier requires a coal company to spec¬ 
ify separately the cars required for shipments of 
coal to, be used by the railroad and to private 
consignees, it has the right to use the coal put in 
cars requisitioned for delivery of fuel to it, not¬ 
withstanding that the shipper intended such coal 
to be sent to private consignees, where, due to a 
shortage of cars, the coal company would not 
have received such cars for shipments to private 

consignees.34 

The carrier may be authorized to make the cus¬ 
toms entry where goods are transferred from 
one country into another.35 

Where cattle are inspected before shipment and 
a certificate of good health is issued by a Unit¬ 
ed States inspector, which certificate would have 
entitled the cattle to be further transported and 
sold at a higher pnee, as intended, it is the car¬ 
rier’s duty to have the inspection certificate re¬ 
quired by the regpilations of the agricultural de¬ 
partment accompany the shipment to destination 
with^ the proper bill of lading.36, A carrier, how¬ 
ever, is under no duty to furnish gratuitously in¬ 
formation as to quarantine regulations affecting 
the shipment of live stock,37 and in so doing no pe¬ 
culiar relation of trust or confidence exists so as to 
render the carrier liable for giving inaccurate in¬ 
formation as to such regulations.38 


Transp. Co. v. Brancli, C C.A.Va., 
282 F. 494. 

Md.—Payne v. Roe, 122 A. 322, 143 
Md. 282. 

Mo.—P. W. Brockman Commission 
Co. V Missouri Pac. R. Co., 188 S. 
W. 920, 195 Mo.App. 607. 

Ohio.—Pennsylvania R. Co. v. Gen¬ 
tile Bros Co., 191 N.B. 369. 47 Ohio 
App. 162, error dismissed 190 N.E. 
.578, 128 Ohio St. 60. 

10 C.J. p 107 note 75. 

Kotlce by Intended purchaser of ne¬ 
cessity of sale 

The earner is not ordmarily ex¬ 
cused from sellmg’ the groods without 
notice to the owner by the fact, 
known to the carrier, that the in¬ 
tended purchaser has himself griven 
the owner notice of the necessity of 
disposition.—Merchants' & Miners* 
Transp. Co. v. Branch, C.C.AVa., 282 
F. 494. 

28. Tex.—Missonri. etc, R. Co. v. 
Groce, Civ App, 106 S.W. 720— 
Carter v. International, etc., R. Co, 
CivAlPP., 93 S.W. 681. 


Sale without notice as constitutingr 
conversion by carrier see infra § 
181. 

29- Tex.—Gulf, etc., R. Co. v. Pat¬ 
ten Mfgr. Co., Civ.App, 151 S.W. 
1158 

3a Ky.—Chesapeake, etc., R. Co. v. 
Saulsbury, 103 S.W. 251, 31 Ky. 
L. 624, 12 LkR.A.,NS.. 431. 

Tex.—Gulf, etc., R. Co. v. Patten 
Mfg. Co., Civ.App., 151 S.W- 1168. 
10 C.J. p 107 note 79. 

31- Tex.—Gulf, etc., R. Co. v. Pat¬ 
ten Mf& Co., supra 
38. US.—J. C. Francesconi & Co. v. 
Baltimore & O. R Co., D.CN.T., 
274 F 687, 

Ill.—Gustafson v. Michigan Cent. R. 
Co.. 129 NB. 516, 296 IlL 41. certio¬ 
rari denied Michigan Cent. R. Co. 
V. Gustafson, 41 S.Ct. 638, 256 U. 
S. 698, 65 B.Bd. 1177. 

Caxxiez’s limitation of liability 

The regulation of a earner, in its 
tariffs on file with the interstate 
commerce commission, 'that it shall 
not be liable to a shipper owning 


its own cars for delay or diversion, 
except as authorized in filed tariffs, 
does not give the earner the right 
purposely to detain the cars contrary 
to their owner's orders -for the car¬ 
rier's own purposes—J. C. Frances¬ 
coni & Co V. Baltimore & O. R. Co., 
DGN.T., 274 F. 687. 

33. Ill.—Hertz v. Chicago, I. & S 
R. Co., 154 IlLApp. 80 

Tex.—Gulf, C. & S. P. Ry. Co v. 
Fowler, 122 S.W. 593, 57 Tex Civ. 
App. 556. 

34, H.T.—Phcenix Coal Co. v. Penn¬ 
sylvania R. Co., 180 N.Y.S. 283, 
190 App.Div. 665. 

35- Minn.—^Mitchelson v. Minneapo¬ 
lis. etc., R. Co., 69 N.W. 1106, 67 
Minn. 406. 

3a Tex.—^Pecos, etc., R. Co. v. Jai^ 
man, Civ.App., 138 S.W. 1131. 

37- Va.—^Manieri v. Seaboard Air 
Line Ry. Co., 137 S.E. 496, 147 Va. 
416. 

3a Va.—Manieri v. Seaboard Air 
lane Ry. Co., supra. 
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G. DUTY TO I'URNISH SUITABLE CABS 


§ 49. For Inaniw^ite Freight 

a. In general 

b. Particular types of cars 

c. Repairs or alterations 

a. In Ckneral 

A common carrier must furnish cars suitable for the 
safe transportation of inanimate property which it un¬ 
dertake to carry, and is liable for injuries resulting from 


a failure so to do, unless excused by circumstances be¬ 
yond its controi. 

It is the primary duty of the common carrier 
to select and furnish cars suitable in every respect 
for the safe transportation of inanimate property 
which it undertakes to carry, and any failure to 
observe its duty in this regard will render it liable 
for loss or injury caused thereby.^® Under some 


39 - U S.—J. C. Famechon Go. v. 
Northern Pac. R. Co, C.C.AMiTin., 
23 F.2d 307, afiirmins. D.C., 11 F. 
2d 312—Chicago. B» L & P. Ry. Co. 
V. Lawton Refining Co., OkL, 253 
F. 705, 165 CCA. 299. 

Colo.—^Boettcher v. Public Utilities 
Ooinnnission of Colorado, 213 P. 
114, 73 Colo. 46, error dismissed 
44 set. 458, 265 US. 572, 68 L- 
Ed. 1185. 

Del.—Hardesty v. American Ry. Ex¬ 
press Co., 119 A. 681, 2 W.'W.Harr. 
66 . 

Fla—^Louisville & N. R. Co. v. Carr, 
81 So. 779, 77 Fla. 469, 5 A.L.R. 
102 . 

Ga—Wadley Southern Ry. Co. v. 
Kent & Downs, 89 S.HL 765, 145 Ga. 
689—^Sperry Flour Co. v. Atlantic 
Coast Line R Co., 189 SE 278, 
54 Ga.App. 725—Southwestern R. 
Co. V. Davies, 186 S.E. 899, 53 Ga. 
App. 712—Central of Georgia Ry. 
Go. V. Evans, 134 SE. 122, 35 Ga. 
App. 438. 

Dl.—Grandt v. Chicago, B. & Q. R. 

Co, 195 HLApp, 187 
Ky.—Davis v. McTTiniey, 255 S.W- 
523. 200 Ky. 699. 

La—American Trading Co. of New 
Orleans v. New Orleans & N- E. 
R. Co., 105 So. 82, 159 La. 9— 
Ellerbe v. Lancaster, 7 La.App. 
105. 

Mass.—Bonfiglio v. New York, N. H. 

& H. R. Co., 198 N.E 236. 

Mmn.—De Vita v. Payne, 184 N.W. 
184, 149 Minn. 405—Gibbon Farm¬ 
ers'^ Elevator Co. v. Mumeapohs 
& St L. R. Co., 170 N.W. 706. 142 
Minn. 57. 

Mo.—^Todd v. St. Louis-San Francis¬ 
co Ry. Co, App., 21 SW.2d 1— 
Howell V. Hines, App., 236 SW. 
886 —^McDaniel Milling Co. v. Mis¬ 
souri Pac. R. Co., App., 191 S.W. 
1021. 

NC. —Aydlett v. Norfolk-Southern R. 
Co., 89 SB 1000, 172 NC. 47. 

ND. —Williston Coal & Ice Co. v. Da¬ 
vis, 3 90 N.W. 776, 49 N.D. 191. 

Ohio.—Fean v. Alabama Great South¬ 
ern R. Co.. 159 NB. 487. 26 Ohio 
App. 96—^Keystone Packing Co. v. 
Norfolk & W. R. Co, 30 Ohio N. 
P.,N S., 477, modified on other 

grounds 49 Ohio App. 136, 2 Ohio 
Op. 272—Price & Co. v. Brie R. 
Co., 13 Ohio NP.N.S., 65. 


Okl—Oklahoma, N. M. & P. Ry. Co 

V. H. M. S. DrilUng Co., 229 P. 420, 
100 Okl 260—St. Louis & S. F- 
Ry. Co. V. Slate. 184 P. 442, 76 
OkL 60. P.U.R.1920A 605, 7 A-L.R. 
140. 

Tex.—TTiiiison v. Ponder, Com App., 
300 S.W. 35, afi5rmmg in part and 
reversmg m part, CivApp., 293 S. 

W. 219, rehearing denied. Com. 
App.. 3 SW.2d 426, motion granted! 
6 S.W.2d 767—Hines v. First Guar¬ 
anty Slate Bank of Aubrey, Com. 
App., 243 SW. 972, affirmmg. Civ. 
App., 228 SW. 668—Cleburne Pea¬ 
nut & Products Co. V. Missouri. 
R & T. Ry. Co. of Texas, Com. 
App., 221 S W. 270, reversing, 
Civ.App., 184 SW- 1070—Davis v. 
Standard Rice Co., Civ.App.. 293 S. 
W. 593—Fort Worth & D. C. Ry. 
Co. V. Hunt, CivApp-, 258 S.W. 593. 

Wash.—Wilson & Co. v. Hines, 293 
P. 5, 123 Wash. 643—Pacific Fruit 
& Produce Co. v. Northern Pac. 
Ry. Co., 186 P. 852, 109 Wash. 481. 
10 ALR. 337. 

Wis.—^Richland Equity Shipping 
Ass'n V. Chicago, M. & St. P. Ry. 
Co., 188 NW. 625, 177 Wis 630. 
10 C.J. p 85 note 14, p 86 note 25. 

The Corpus Jtuds text is cited with 
approval m St. Louis & S F. Ry. 
Co. V. State. 184 P. 442, 443, 76 Okl. 
60. P.UR.1920A 605, 7 AL.R. 140. 
ICnterstate Commerce Act 

(1) Safe and adequate car service 
must be furnished by a carrier un¬ 
der the Interstate Commerce Act — 
Midland Valley R. Co. v. Bhrklcy, 
291 S.W. 431, 172 Ark. 898, ccrtioran 
granted 48 SCt. 37, 275 U.S. 614, 72 
LEd 401, reversed on other grounds 
48 set. 342. 276 U.S. 482, 72 LEd. 
664. 

(2) Common law obligation not 
abrogated by rules of the interstate 
commerce commission under which 
a carrier is liable for failure to fui^ 
nish a car of the type specified in 
the shipper's order—Central of 
Georgia Ry. Co. v. Evans, 134 SE 
122, 35 Ga.App. 438. 

Ckmditlon of goods when, loaded 
does not affect the shipper’s right 
to recover for damages resulting 
from the carrier’s negligence m fail¬ 
ing to provide suitable cars.—Cle¬ 
burne Peanut & Products Co. v. Mis¬ 
souri, K & T. Ry. Co- of Texas, Tex. 
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ComApp.. 221 S.W. 270, reversing, 
Civ.App., 184 S.W. 1070. 

Delay in fnn>iRiif-ng suitable cars 
Ky.—Davis v McKinley, 255 S W. 

523. 200 Ky. 699. 

liability as caxxier or waxebonse- 
man 

Whether injury to a shipment m 
defective cars occurred before or 
after the earner’s liability changed 
to that of a warehouseman is imma¬ 
terial. 

La—American Trading Co. of New 

Orleans v. New Orleans & N. E. 

R. Co., 105 So. 82. 159 La 9. 

Tex.—Davis v. Standard Rice Co., 

Civ App., 293 S.W. 593. 

Inability fox lessee’s breach of duty 

A railroad corporation chartered 
by the state is liable for a tortious 
breach by a lessee of itiS tracks of 
the common-law duty to furnish 
suitable cars on the request of a 
shipper, m the absence of a statute 
exempting the corporation from such 
liability.—Southwestern R. Co v- 
Davies, 186 SE 899. 53 GaApp. 712. 

Xdability to purchaser from cojl~ 
signee 

A purchaser of feed from the con¬ 
signee may recover from the car¬ 
rier from damages sustained by the 
purchaser as a result of the fact 
that the feed had become poisoned 
by white lead found on the bottom 
and sides of the car in which the 
feed had been transported.—Grandt 
IV Chicago, B. & Q R. Co., 195 Ill. 
App. 187. 

XTewness of car not a defense 
j where the shipment reached its des¬ 
tination in a damaged condition, al¬ 
though it IS a circumstance to be 
considered by the jury —Galveston, 
H & S. A. Ry. Co v. Tullis, Tex. 
Civ App., 8 S W.2d 247, error dis- 
I missed. 

Evidence held to support verdict 
for the shipper in an action by the 
earner against the shipper wherein 
the shipper pleaded a set-off based 
on the carrier’s failure to furnish 
suitable cars.—^Louisville & N R. 
Co. V. Tate, 91 SB. 883, 19 GaApp. 
507. 

pinAi-ngu held not to sustain. Judg¬ 
ment 

In an action against a carrier for 
failure to furnish suitable cars, ape- 
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authority, a carrier is required to furnish cars 
perfect in all their parts,^® and no defect in a car 
will excuse the carrier from liability on proof of 
injury to the goods,hut under other authority 
the carrier is not bound to furnish perfect cars,^^ 
or, as will be shown infra § 54, with regard to live 
stock, even the safest and best cars, but only cars 
which are suitable and safe for the purposes for 
which they are to be used. Cars furnished must be 
such as will protect the goods from the elements,^^ 
although if they are smtable the carrier will not 
be liable for loss or injury resulting from unprece¬ 
dented weather.^^ Moreover, it is not liable for 
failure to furnish suitable cars where it was pre¬ 
vented from domg so by extraordinary circum¬ 
stances which it could not have foreseen and 
against which it could not have provided,^® such as 
an unprecedented demand for the only cars suitable 
in the circumstances, or an abnormal prolonged 


detention of such cars on connecting lines,^® or 
where the cars were needed by the carrier in the 
operation of its trams nor can it be required, in 
such circumstances, to carry the goods in an un¬ 
suitable car at its own risk.^* 

b. Particnlar Types of Csurs 

A carrier must furnish refrigerator or ventilated cars 
where necessary for the safe transportation of goods it 
undertakes to carry; tank cars need not be furnished. 
The furnishing of open cars is a breach of duty where 
such cars do not afford proper protection, unless the 
goods are such that they can be earned only on such a 
car. 

Refrigerator cars. A carrier undertaking the 
shipment of penshable goods requiring protection 
from heat must furnish cars specially adapted to 
the preservation of such goods, such as refrigerator 
cars, during the time required for their transition 
from the place of shipment to the place of destina¬ 
tion,^® and will not be excused from liability for 


cial findings of the jury that the 
carrier was not negligent in furnish¬ 
ing the kind of cars it did, that one 
car was suitable but the other was 
not, and that the earner’s failure 
to furnish suitable cars was negli¬ 
gence, were conflicting and could not 
sustain adjudgment for the shipper, 
but the jury should have been re¬ 
quired to reconcile their findings if 
they could do so—Wichita Valley 
By. Co. V. Iiechner, Tex Com.App., 
276 S.W. 216. 

40l Wash.—Wilson & Co. v. Hines, 
213 P. 6, 123 Wash. 643. 

41- Tex.—^Hines v. First Guaranty 
State Bank of Aubrey, ComApp, 
243 S-W. 972, affirming, Civ.App-, 
228 S.W. 668. 

10 C J. p 86 note 16. 

Corpus Juris quoted 
Tex—^Hmes v. First Guaranty State 
Bank of Aubrey, Com.App., 243 S. 
W. 972, affirmmg, Civ.App., 228 
SW. 668. 

Duty to know couditiou of cars fur¬ 
nished 

Ba.—Fllerbe v. Ijancaster, 7 LaApp. 
105. 

4Q. Ohio.—Fean v. Alabama Great 
Southern B. Co., 159 N.B. 487, 26 
Ohio App. 96. 

43. Ba—American Trading Co. of 
New Orleans v. New Orleans & 
N B B Co., 105 So. 82, 159 IJa. 
9—^Ellerbe v. Lancaster, 7 LaApp. 
105 

Minn—De Vita v. Payne, 184 NW. 

184, 149 Mmn. 405. 

Ohio.—^Keystone Packing Co. v. Nor¬ 
folk & W. B Co., 30 Ohio N.P., 
N S., 477, modified on other 

grounds 49 Ohio App. 136, 2 Ohio 
Op. 272—^Price & Co v. Erie R 
Co., 13 Ohio N.P.,N S, 65 
Tex.—Hones v. First Guaranty Stale 


Bank of Aubrey, ComApp., 243 S 
W. 972, affirming. Civ App. 228 S 
W. 668—Davis v. Standard Bice 
Co., Civ App. 293 SW 593 
Wash—^Pacific FTuit & Produce Co. 

V. Northern Pac By. Co., 186 P 
852, 109 Wash 481. 10 A.LR. 337. 

10 C J. p 85 note 15. 

Corpus Juris quoted 
Tex—^Hines v. First Guaranty State 
Bank of Aubrey. ComApp., 243 S. 

W. 972, affirming, Civ.App., 228 
S.W. 668. 

Suitahleuess for season 

It IS the duty of carriers to trans¬ 
port goods offered for shipment in a 
proper car considering the season — 
Bivens Bros. v. Atlantic Coast Line 
B- Co, 97 SB. 215. 176 N.G 414. 

Evidence h^d sufficient to go to 
jury as to whether damage to a ship¬ 
ment from rain occurred because of 
the carrier’s failure to furnish suit¬ 
able cars—Searles v. Alabama, etc., 
B. Co., 13 So. 815, 69 Miss. 186. 

Xnstructlon for esarrier held inu 
proper where the evidence clearly 
showed that the goods were dam¬ 
aged because of the leaky roof of 
the car furnished by the earner.— 
Gardner v. New Orleans, etc., B. Co., 
29 So. 469, 78 Miss. 640 
44 l. Ohio—Keystone Packing Co. v. 
Norfolk & W. R. Co., 30 Ohio N P.. 
N S, 477, modified on other 

grounds 49 Ohio App. 136, 2 Ohio 
Op 272. 

10 C.J. p 86 note 17. 

Season for rule 

'’A reasonable man can be guided 
only by a reasonable estimate of 
probabilities. If men went about 
to guard themselves against every 
risk to themselves or others which 
might by ingenious conjecture be 
conceived as possible, human af¬ 
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fairs could not be carried on at all. 
The reasonable man, then, to whose 
ideal behavior we are to look as a 
standard of duty, will neither neglect 
what he can foresee as probable, 
nor waste his time and anxiety on 
events that are barely possible. He 
will order his precaution by the 
measure of what appears likely m 
the known course of things.”—Gulf, 
etc, R, Co V Texas Star Flour 
Mills, TexCiv.App., 143 SW. 1179. 
1182—Galveston, etc, R Co. v. Crier, 
100 S.W. 1177, 45 Tex.Civ.App 434. 

45- Wash—Pacific Fruit & Produce 
Co. V. Northern Pac By. Co, 186 
P 852, 109 Wash. 481, 10 A,L.R. 
337. 

40. Wash—Pacific Fruit & Produce 
Co. V. Northern Pac. By. Co, su¬ 
pra. 

47. U S.—Chicago, B I. & P By. Co. 
V. Lawton Refining Co, OkL, 253 
F. 705, 165 C.C.A. 299. 

4& Wash—Pacific Fruit & Produce 
Co. V. Northern Pac. By. Co., 186 
P 852, 109 Wash. 481, 10 A.LR. 
337. 

Tariff pxovisioxL held not compelling 
A tariff provision referring to the 
type of cars required for the trans¬ 
portation of goods such as those of¬ 
fered by the shipper has been held 
not to require the carrier to carry 
the goods in an unsuitable car at 
the carrier’s risk when it is unable, 
because of circumstances beyond its 
control, to carry them in a suitable 
car.—^Pacific Fruit & Produce Co. v. 
Northern Pac. By. Co., 186 P. 852, 
109 Wash. 481, 10 A.L.R. 337. 

49. XJ.S.—^J. C Famechon Co. v. 
Northern Pac. R. Co., CCA-Minn., 
23 F.2d 307, affirming. D.C., 11 F. 
2d 312. 

Del.—Hardesty v. American By. Ex- 
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loss or injury by a shortage of refrigerator cars 
where it can adapt other cars to the carnage of 
such goods.50 

Ventilated cars. If a ventilated car is the only 
reasonably safe means of carrying goods offered 
for transportation, a ventilated car must be fur- 
aished, and if loss or injury results from a failure 
to provide a car of this character, the carrier must 
respond in damages.5i 

Tank cars. A railroad is not bound to furmsh 
tank cars for the transportation of oil,®^ even 
where it holds itself out as willing to carry oil 
m tank cars.®^ 

'Open cars. If open cars will not afford proper 
protection to the commodity offered for trans¬ 
portation, the fumishmg of such cars in conse- 
, quence of which loss is sustained is ordinarily a 
breach of the earner’s common-law duty for which 
the earner is liable.®^ However, it has been held 
that a carrier is not negbgent in transporting on 
an open flat car freight likely to be injured by the 


weather, where the size of the box in which the 
freight is packed renders it impossible to put the 
freight in a box car, and proper precautions are 
taken to protect it from the weather.®5 

c. Bepairs or Alterations 

Cars properly coopered or equipped with car door 
boards, bulkheads, or special floors must be furnished 
where necessary for the safe transportation of property. 
However, trivial repairs or alterations may be made by 
the shipper where greater damage will thereby be avert¬ 
ed, although, under some authority, only after notice to, 
or under a contract with, the carrier. 

If cooperage, car door boards, bulkheads,®® or 
special floors®^ are necessary to render the cars 
safe and suitable for the character of commodity 
shipped, cars thus repaired or equipped must be 
furnished. However, the shipper himself may 
make trivial repairs or alterations where such re¬ 
pairs or alterations will render a defective car 
suitable and avert a greater damage which would 
result from a rejection of the car,®® and may 
recover, under some authorities, the reasonable 


press Co., 119 A 6S1, 2 W.WHarr. 
66 

Md —^American Ry Express Co v. 
Peninsula Produce Exch, 130 A 
346. 148 Md. 465. 

Wash.—^Pacific Fruit & Produce Co 
V Northern Pac Ry Co, 186 P. 
852. 109 Wash 481. 10 ALR. 337. 
10 C.J p 86 note 19 
Corpus Jtuis cited with approval 
Del—^Hardesty v American Ry. Ex¬ 
press Co, 119 A 681, 683, 2 W.W. 
Harr. 66. 

Ky—^Davis v. McKmley, 255 S.W. 
523, 525. 200 Ky. 699. 

Burden, of proof on. shipper to es¬ 
tablish a breach of duty by the 
carrier in failing to furnish a re- 
fiigerator car, and that the breach 
was the proximate cause of the m- 
juiy to the shipper’s ^oods, where 
the property was never in the cus¬ 
tody of, or tendered to, the carrier. 
—American Ry. Express Co. v Pen¬ 
insula Produce Exch., 130 A. 346. 
148 Md. 465. 

Evidence held InsufDLcient to show 
neglierence by the earner m failing 
to provide a refrigerator car request¬ 
ed by a shipper—American Ry Ex¬ 
press Co. V Peninsula Produce Exch, 
130 A 346, 148 Md 465 
50. Iowa—^Beard v Illinois Cent- 
R Co., 44 NW. 800. 79 Iowa 518. 
18 AmS.R 381, 7 LRA 280 

51- N C —^Forrester v Southern R 
Co, 61 SE 524, 147 N.C 553, 18 
L R A ,N S , 508, 15 Ann.Cas. 143 

52- Ill —Gustafson v Michigan 

Cent. R Co. 129 N.B 516, 296 Ill. 
41, certiorari denied Michigan 
Cent R Co. v. Gustafson. 41 S Ct. 
538, 256 US 698, 65 li-Ed. 1177. 

13 C.J.S.—7 


Okl—St. liOuis & S P Ry Co V. 
State. 184 P. 442. 76 Okl 60, P.U. 
R1920A 605. 7 ADR 140. 

53. TJ S —Chicago, R I & P. Ry Co. 
V. Lawton Refining Co, Okl., 253 
F 705, 165 CCA 299. 

54w Ohio —^Price & Co. v. Erie R 
Co , 13 Ohio N P-,N S., 65. 

10 C J p 86 note 21. 

55- N C —^Burwell v. Raleigh, etc., 
R Co. 94 NC 451. 

56L Colo—^Boettcher v Public Util¬ 
ities Commission of Colorado, 213 
P. 114, 73 Colo 46, error dismissed 
44 set 458, 265 U.S. 572, 68 D 
Ed. 1185 

Minn---Gilibon Farmers' Elevator Co 
V. Mmneapolis & St D. R. Co., 170 
NW 706, 142 Minn. 57. 

Mo—^Todd V. St. Douis-San Francis¬ 
co Ry Co., App, 21 S.W.2d 1 

N D —Williston Coal & Ice Co. v Da¬ 
vis, 190 N.W. 776, 49 ND. 191. 

10 C.J p 86 note 24. 

Corpus juris cited with approval 

Colo —^Boettcher v. Public Utilities 
Commission of Colorado, 213 P 
114, 73 Colo. 46, error dismissed 
44 set. 458, 256 US. 572, 68 D 
Ed 1185. 

57- Fla—Atlantic Coast Line R. Co. 
V Chase & Co., 146 So. 658, 109 
Fla. 50. 

58. Iowa.—Hawarden Sand & Gravel 
Co. V. Chicago & N W. Ry. Co, 
171 N.W 735, 185 Iowa 1168 

Minn —Gibbon Farmers’ Elevator 

Co. V Minneapolis & St L. R Co., 
170 N.W. 706, 142 Minn 57. 

Mo—^Todd V. St. Louis-San Francis¬ 
co Ry. Co., App., 21 S.W.2d 1. 
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ND—Williston Coal & Ice Co. v. 

Davis, 190 NW. 776, 49 N.D. 191. 
10 C J p 86 note 26. 

Season‘for rule 

“[If a shipper discovers] the de¬ 
fect and cannot reject the car and 
wait for another to be furnished 
without material loss to him, and 
he can. at slight expense, repair 
the car and save loss that would 
likely occur, it would be better for 
both him and the carrier that he 
make the repairs and prevent the 
loss or damage, and in that case the 
carrier could better pay the cost 
of slight repairs than to pay the 
damage that would result if the re¬ 
pairs were not made.”—^Todd v St- 
Louis-San Francisco Ry. Co., Mo. 
App., 21 SW2d 1. 

To same effect Gibbon Farmers’ 

Elevator Co v Minneapolis & St. 

L R Co, 170 NW. 706, 142 Mmn. 

57 

10 C J. p 86 note 26. 

ComidAiiit held to state cause of 
action for a carrier's failure to fur¬ 
nish cooperage and the fumishmg 
of such cooperage by the shipper 
himself.—Williston Coal & Ice Co v. 
Davis, 190 N.W. 776, 49 N.D. 191. 

Demnxrer to evidence properly 
overruled wheie the evidence as to 
the condition of the cars furnished 
and the necessity for immediate use 
of the cars established the existence 
of an emergency justifying the ship¬ 
per in making slight repairs in or¬ 
der to prevent loss and damage 
which probably would have result¬ 
ed from use of the cars in the con¬ 
dition m which they were furnished. 
—Todd V St. Louis-San Francisco 
Ry. Co., MoJLpp., 21 S.W.2d 1. 
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expense thereof,^^ or, under other authority, at 
least the necessary expense of lumber.®® On the 
other hand, the shipper is not entitled to make 
such repairs or alterations in the absence of a 
probability that greater damage to him or to the 
carrier will thereby be averted,®^ and it has been 
held that he rannot recover for trivial alterations 
which he made volimtarily without calling the 
carrier's attention to their necessity or request¬ 
ing other cars or entering into a special contract.®^ 

§ 50. - Liability for Loss or Injury 

Caused by Defective Cars Not Owned 
by Carrier 

A carrier's duty to furnish suitable cars for the trans¬ 
portation of inanimate property is ordinarily the same 
whether the cars belong to the carrier or to another. 
However, a carrier is not liable, under most authority, 
for loss resulting from defects in cars furnished by the 
shipper, at least where the defects are not discoverable 
by the exercise of due care. 

Generally speaking, a carrier’s duty to furnish 
safe and suitable cars for the transportation of 
inanimate property is the same whether the cars 
belong to the carrier or to another.®^ However, 
where the shipper undertakes to furnish the cars 
used in transportation, it is generally held that 


the carrier is not liable for a loss resulting from 
their defective condition,®^ especially if such con 7 
dition could not have been discovered by the ear¬ 
ner by the exercise of due care.®® On the other 
hand, the earner has been held liable where it 
could have discovered the defective condition and 
prevented the loss by the exercise of reasonable 
diligence, unless it was released from liabihty by 
the shipper,®® or where it leased the cars from 
the shipper under an agreement whereby the ear¬ 
ner was to keep the cars m repair at the shipper’s 
cost,®7 and there is even authority holding without 
qualification that the fact that the car was furnish¬ 
ed by the shipper is immaterial.®® 

§ 51. Liability for Injury on Connecting 

Line Due to Defective Cars 

An initial carrier which has negligently furnished a 
defective car is liable for resulting injuries occurring 
While the car is on the line of a connecting carrier. 

It is the duty of the receiving carrier to select 
a car which is safe and suitable for the particular 
shipment.®® Where an initial carrier negligently 
furnishes a defective car, it will be liable for re¬ 
sulting injuries occurring while the car is on the 
hne of a connecting carrier J® 


59- Mo —^Todd v. St. Ijouis-San 
Francisco Ry, Co., supra. 

10 C.J p 86 note 27. 

AmotiiLt expended by sbipper in 
making trivial repairs is recoverable 
by the shipper only to the extent to 
which such amount was reasonable. 
—^Todd V. St. liOuis-San Francisco 
Ry Co., MO.APP, 21 S W.2d 1. ^ 

GO. Minn.—G-ibhon Farmers' Eleva¬ 
tor Co. V. Minneapolis & St. 1 j. R. 
Co.. 170 N.W. 706, 142 Mmn. 57. 
Recovery for labor and de¬ 

nied where a tariff rule provided that 
suitable boards would be furnished 
by the earner for coopering-.—Ha- 
warden Sand & Gravel Co. v Chica¬ 
go & N. W. Ry. Co., 171 N.W. 735, 
185 Iowa 1168. 

Mo statutory requixo'nA^t In. Min¬ 
nesota that the shipper seek redress 
in the first instance from the state 
railway and warehouse commission. 
—Gibbon Farmers* Elevator Co. v. 
Minneapolis & St L R Co., 170 N. 
W 706, 142 Mmn. 57. 

Gl. Mo.—^Todd V. St Louis-San 
Francisco Ry. Co., App., 21 S-W. 
2d 1. 

GSL Mo—Sloan v. St. Louis, etc., R. 
Co., 58 Mo 220. 

G3. Bel.—Hercules Powder Co. v. 
Pennsylvania R. Co., 122 A. 546, 2 
WW.Harr. 309. 

Fla.—^Louisville & N. R. Co. v. Carr, 
81 So. 779. 77 Fla. 469, 6 A.L.R. 
102 . 


Tenn.—Nashville, C. & St L. Ry. v. 
Hopper, 217 SW. 661, 142 Tenn. 
200 . 

10 C.J. p 86 note 29. 

Duty of intermediate or terminal 
carrier to furnish suitable cars see 
infra 5 420 
IV?p^“on for rule 

“A failure on the part of the de¬ 
fendant carrier to provide a suitable 
and safe car . . . [is] an act of 
negligence on its part. . . . It is 
universally conceded that the cai^ 
rier cannot by contract protect itself 
from the consequences of its own 
negligence. _ . . What the ear¬ 
ner cannot directly accomplish by 
contract it cannot by indirection ac¬ 
complish."—^Louisville & N. R. Co 
V. Carr, 81 So. 779, 781. 77 Fla. 469. 
5 A.L.R. 102- 

G4. Ala.—Central of Georgia R. Co. 
V. Chicago Varmsh Co., 53 So. 832, 
169 Ala. 287. 

65, ITS—Southern Cotton Oil Co 
V. Atlantic Coast Line R Co., D. 
C.Va., 17 F.2d 411—Alabama & V. 
Ry. Co V- American Cotton Oil Co., 
C.CA.Misa,* 249 F. 308. 161 C.CJL 
316. 

Va.—Chesapeake & O Ry. Co. v. Na¬ 
tional Fruit Products Co, 155 S. 
B. 630, 155 Va. 438. 72 A.LR. 
878. 

IKeason for rule 

"The shipper, in himself furnish¬ 
ing the car, impliedly warrants Its 
fitness and use for the purposes in¬ 
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tended ... If it were other¬ 
wise, the railroad company, in the 
exercise of the very highest degrree 
of care on its part, would still be 
responsible although the shipper 
might, himself, have been guilty of 
gross negligence in the delivery of 
the defective car."—Southern Cotton 
Oil Co. Atlantic Coast Line R. 
Co., D.CVa., 17 F.2d 411, 413. 

66- Del.—^Hercules Powder Co. v. 
Pennsylvania R. Co., 122 A. 546, 2 
W.W.Harr. 309. 

67- Ala.—Central of Georgia R. Co. 
V. Chicago Varnish Co., 53 So. 832, 
169 Ala. 287. 

Tr»-'n^9Cttou bold not a lease 

The fact that a carrier makes an 
allowance in its freight charges 
when a car is furnished by the ship¬ 
per does not constitute the transac¬ 
tion a lease of the car rendering the 
carrier liable for loss caused by de¬ 
fects as if the car had been furnish¬ 
ed by the carrier itself.—Alabama & 
V. Ry. Co. V. American Cotton Oil 
Co„ Miss, 249 F. 308. 161 CCJL 
316. 

68. Fla.—^Louisville & N. R. Co. v. 
Carr, 81 So. 779, 77 Fla. 469, 5 
A.L.R. 102. 

69. N C—^Tucker v. Norfolk & W. 
Ry Co. 140 S.E. 77. 194 N-G 496. 

OkL—Oklahoma, N. M. & P. Ry. Co. 
V. H. M S. Drilling Co., 229 P. 420, 
100 Okl 260. 

70l La.—American Trading Co. of 
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§ 52. Contract or Custom as Affecting 

Liability 

A earner’s liability for injuries to inanimate freight 
caused by negligence in failing to furnish suitable cars 
cannot be limited by contract or custom. However, an 
agreement releasing the earner from liability for failure 
to inspect cars selected by the shipper or for loss from 
freezing has been held enforceable. 

In accordance with the general principle that a 
common carrier cannot limit its liability for in¬ 
juries to goods caused by its own negligence, see 
infra § 99, a carrier's liability for injuries to m- 
ammate property caused by its negligence in fail¬ 
ing to furnish suitable cars rannot be limited by 
contract"^^ or by custom j^qj- can an imtial car¬ 
rier limit its liability for injuries occurring on the 
hne of a connectmg carrier as the result of the 
initial carrier's negligence in failmg to furnish 
a suitable car by a contract with the shipper that 
the initial carrier shall he liable only for loss or in¬ 
jury occurring on its own line.^^ However, an 
agreement releasmg a earner from liability for 
failure to inspect cars selected by the shipper 
has been held not to be void or unenforceable by 


reason of any federal statute,^^ and an agreement 
releasing a earner from liability for loss by freez¬ 
ing has been held to preclude a recovery for such 

loss.75 

§ 53. Assumption of Risk by Shipper 

Ordinarily it is not the shipper’s duty to select suit¬ 
able cars, but the carrier is relieved from liability for 
failure to furnish such cars if the shipper himself volun¬ 
tarily selects cars under an express contract or in cir¬ 
cumstances charging him with full knowledge of all de¬ 
fects and in reliance on his own, rather than on the car¬ 
rier’s, Judgment. 

Ordinarily it is not the shipper's duty to specify 
the type of cars to be furnished,^® or to inspect 
cars furnished,^^ and the mere fact that the ship¬ 
per has inspected a car,^* or knows of the de¬ 
fects,^® will not exempt the carrier from liability 
for loss or injury resulting from such defects, at 
least where, as a practical matter, the shipper has 
no course but to accept the cars in their unsuitable 
condition.®® 

On the other hand, where the shipper himself 
voluntarily selects cars under an express contract 


New Orleans v. New Orleans & N. 
N R. Oo, 105 So. 82, 159 XjSl 9. 

10 C X p 87 note 34. 

Liability of: 

Initial carrier generally for loss or 
injury on connecting lines see 
infra | 403 et seq 

Intermediate or terminal carrier 
for loss from defects m cars 
received from initial carrier see 
mfra 9 420. 

Xdable as cazxiar or warelu>us«'>nsLn 
JjBl —American Trading Co. of New 
Orleans v. New Orleans & N. EL 
K. Co, 105 So. 82, 159 La. 9. 

71. Mo.—^McDaniel Milling Co. v. 
Missouri Fac. R. Co., App., 191 S. 
W 1021. 

10 C X p 87 note 37. 

Contract beld not intended to llnu 
It liabUity of a carrier for negligent¬ 
ly furnishing unsuitable cars or fail¬ 
ing to keep cars in safe repair — 
Bemardi Greater Shows v. Boston 
& M R. R., 165 A 124, 86 NH. 146 
—10 C.X p 86 note 19 [cj. 

79l Iowa.—^Beard v. Illinois Cent. 
R. Co., 44 N.W. 800, 79 Iowa 518, 
18 Am S.R. 381, 7 L R.A ^280- 
10 C X p 87 note 38. 

73. Mich—EZibby-v. Michigan Cent 
R. Co., 106 N.W. 769, 142 Mich, 
313. 

10 C.X p 87 note 34 [a] (2). 

74. Tex.—McFaddm Rice MUling 
Co. V. Texas & N. O. Ry. Co., Civ. 
App.. 277 S.W. 191. 

75. Mich.—^Randall v. Detroit & M 
Ry. Co., 180 N.W. 361, 212 Mich. 
269-7-George W. Lardie & Son v. 


Manistee & N EL R. Co., 158 N.W. 
31. 192 Mich. 77. 

Iteason for rule 

*"[Sudbi a stipulation] does not at¬ 
tempt to relieve from liability for 
negligence. It relieves from liability 
for a loss which the parties contem¬ 
plated might be caused by an ele¬ 
ment beyond the control of both par¬ 
ties, wholly unrelated to any act or 
omission of the earner.”—Randall v. 
Detroit & M. Ry. Co., 180 N.W. 361, 
362, 212 Mich. 259—George W. Lar¬ 
die & Son V. Manistee & N. El. R. 
Co., 158 N.W. 31, 32, 192 Mich. 77. 
7Si Ohio.—Norfolk & Western Ry. 
Co. V. Keystone Packing Co., 49 
Ohio App. 136, 2 Ohio Op. 272, 
modifying 30 Ohio NP,N.S, 477. 
OkL—Oklahoma, N. M. & P. Ry. Co 
V. H. M. S- Drilling Co., 229 P. 420. 
100 Okl. 260. 

Pallure to antM-ry insulated cars 

did not relieve a earner from lia¬ 
bility for failure to furnish insulated 
cars where such cars were the only 
kind suitable, m the absence of evi¬ 
dence that insulated cars constituted 
“protective service” withm the mean¬ 
ing of a rule of the carrier requiring 
the shipper to designate the “pro¬ 
tective service” needed.—Norfolk & 
Western Ry- Co. v. Keystone Pack¬ 
ing Co., 49 Ohio App, 136, 2 Ohio 
Op. 272, modifying 30 Ohio NP.,N. 
S., 477. 

77. La.—EUlerbe v. Lancaster, 7 La 
App. 105. 

OkL—Oklahoma, N. M. & P. Ry. Co. 
V. £L M. S. DriUmg Co., 229 P. 
420, 100 OkL 260. 

10 C.X p 88 note 47. 
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78. La—Elllerbe v. Lancaster, 7 La 
App. 105. 

Minn—^De Vita v. Payne, 184 N.W. 

184, 149 Minn. 405. 

10 C X p 88 note 45. 

79. Mo.—Seneker v. Lusk; App., 190 
S.W. 96. 

10 C X p 88 note 46. 

Befzigerator car 

The mere knowledge of a shipper 
of strawberries of defects m refrig¬ 
erator car, and the probable effect 
of shipping m such car, would not 
necessitate a verdict for carrier m 
an action for damages.—Seneker v. 
Lusk, Mo.App., 190 SW. 96. 

80. La—^Kllerbe v. Lancaster, 7 La 
App. 105. 

Mo.—McDaniel Milling Co. v, Mis¬ 
souri Pac. R Co, App., 191 SW. 
1021. 

Tex—Port Worth & D. C. Ry. Co. v. 

Hunt, Civ.App, 258 S.W. 593. 

10 C.J. p 88 note 46. 

Dnty to protest 

A shipper is bound to protest 
against shipping m a defective car 
—Seneker v. Lusk, Mo.App, 190 S 
W. 96. 

Shipper’s agre«<mAiit to repair cars 
selected by him m circumstances de¬ 
priving him of any free choice m 
the matter, and his failure properly 
to make such repairs, do not relieve 
the earner from liability for failure 
to furnish suitable cars.—Port 
Worth & D. C. Ry. Co. v. Hunt, Tex. 
Clv.App., 258 S.W 593. 

Authorities reviewed 
Tex.—Port Worth & D. G. Ry. Co. v. 
Hunt, CivA.pp., 268 S.W. 693. 



§ 54 

or in circumstances charging him with full knowl¬ 
edge of their capabilities and defects, relying on 
his own judgment rather than on the duty of the 
carrier, the earner is not liable for loss or injury 
caused by such defects.^l However, the carrier is 
not relieved of liability if the defects were latent 
and not readily discoverable,*^ or the shipper was 
without knowledge that the cars were unsuitable 
for his purposes.** Moreover, it must appear 
either that there was a distinct agreement by the 
shipper to assume the risk; of the suflScicncy of the 
car furnished,*^ or that the shipper did not leave 
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the selection of the car to the carrier, but assum¬ 
ed that duty himself.*® 

§ 54. For Live Stock 

A common carrier must furnish cars suitable for the 
safe transportation of live stock it undertakes to carry, 
and IS liable for injuries resulting from a failure so to do. 
Included in such duty is the furnishing of sufficient ven¬ 
tilating facilities, bedding, or partitions where necessary 
for the safe transportation of particular stock. 

A railroad company undertaking to ship live 
stock must furnish a car that is reasonably safe 
and suitable for the transportation of the particu¬ 
lar kind of stock to be shipped, and is liable for 
injuries resulting from its failure so to do.*® 
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81- Mass —Bonfiglio v. New York, 
N H. & H R Co. 1»8 N JE. 236. 

Mo—Schreiber Milling & Grain Co 
v. Chicago Great Western R Co, 
App, 246 SW 647—^McDaniel Mill¬ 
ing Co. V. Missouri Pac. R. Co., 
App., 191 SW 1023. 

Tex.—McFaddm Rice Milling Co. v. 
Texas & N. O. Ry. Co, Civ App, 
277 SW 191. 

10 C J. p 87 note 40. 

The rule as stated in. Corpus Juris 

(1) Quoted with appioval—^Mc- 
Faddin Rice Milling Co v. Texas & 
N. O. Ry Co, Tex.CivApp., 277 S. 
W. 191, 193. 

(2) Cited in a review of authori¬ 
ties—^Fort Worth & D. C Ry. Co. 
V. Hunt, TexCiv.App,, 258 S.W. 593, 
595. 

Reason, for role 

“Where the shipper exercises his 
own judgment, is not deceived or 
misled by the carrier, and chooses 
a car for the transportation of his 
property, the carrier is not answer- 
able lor the sufficiency of the car, 
at least where the shipper selects 
the car in consideration of a reduced 
rate, or the like, for in such a case 
he does not trust to the carrier nor 
rely upon the duty of the carrier, 
but, on the contrary, freely exercises 
his right of choice, and relies en¬ 
tirely upon his own judgment, so 
that there is no reason for affirm¬ 
ing that the carrier was guilty of 
any wrong."—Fdward Frolich Glass 
Co V. Pennsylvania Co., 101 NW. 
223, 225. 138 Mich. 116, 110 Am.S. 
R. 310, 4 Ann Cas. 1140, quoting 4 
Flliott Railroads ^ 1480. 

82l Ija—Ellerbe v. Lancaster, 7 La. 
App. 105. 

Mass.—^Bonfiglio v. New York, N. H 
& H R. Co., 198 NF. 236. 

Mo.—^McDaniel Milling Co v. Mis¬ 
souri Pac. R Co, App, 191 SW. 
1021 

83. Mass.—^Bonfiglio v. New York, 
N. H & H R Co, 198 N.E. 236. 
Mo.—^McDaniel Millmg Co v. Mis¬ 
souri Pac. R. Co., App., 191 S.W. 
102L 


Request for ventilated cars does 
not constitute an “act or default” 
of the shipper relieving the earner 
from liability for loss caused by 
the fact that ventilated cars were 
unsuitable for the particular kind of 
propel ty, in the absence of knowl¬ 
edge on the part of the shipper that 
such cars ivere unsuited for the pur¬ 
pose for which he selected them — 
Bonflglio v. New York, N. H. & H. R. 
Co., Mass, 198 NEL 236 

8t La—^Ellerbe v. Lcincastcr, 7 La 
App. 105- 

10 C J p 87 note 42. 

85. Ky.—Cleveland, etc., R. Co v. 
Louisville Tin, etc, Co, 111 SW. 
358, 33 Ky.L. 924, 17 LRA.NS, 
1034 

Ckixpus juris quoted 
Tex.—^McFaddm Rice Milling Co v. 
Texas & N O Ry. Co., Civ.App., 
277 SW. 191, 193. 

86. Mo—Green v. American Ry. Ex¬ 
press Co, App., 34 SW2d 1039. 

Neh—Johnson v. Payne, 191 N.W. 
696, 109 Neb. 531—Wegner v. Chi¬ 
cago, St. P. M & O R. Co, 186 
NW. 971, 107 Neb. 628—^Fuller v. 
Chicago & N. W. Ry. Co., 157 N. 
W. 332, 99 Neb 611, reversing 

154 N W. 251, 98 Neb 727. 

N C —^Bryan v, Louisville & N. R. 

Co., 93 SB. 750. 174 N.C 177. 

Tex.—^Mexico North Western Ry. Co. 
V. Williams, Com,App, 229 S W. 
476, affirming. Civ App, 208 S.W. 
712, certiorari denied 42 S Ot 54, 
257 US. 644, 66 L Bd 413—Ft 

Worth & D. C. Ry Co v. Strick¬ 
land, Civ.App, 208 S W 410 
Utah.—Smith v. Payne, 206 P. 715, 
60 Utah 89. 

Va.—^Manien v Seaboard Air Line 
Ry. Co., 137 SB 496. 147 Va 415. 
10 C.J. P 43 note 64, p 88 note 49. 

Duty to provide transportatioii, 
under the Interstate Commerce Act, 
requires a carrier to furnish suita¬ 
ble cars for the transportation of 
live stock—^Ft. Worth & D. C. Ry. 
Co. V. Stri<*kiand, Tex.Civ.App., 208 
SW. 410. 


Special agreement unnecessary and 
adds nothing to a cai Tier's duty to 
furnish suitable cars for the trans- 
poitation of live stock—^Bryan v. 
Louisville & N. R. Co, 93 SB 750, 
174 NC 177. 

Uniform live stock contract for 
transportabion has been held to re¬ 
quire the carrier to furnish a car 
reasonably safe for the use intend¬ 
ed —Green v. American Ry Bx- 
press Co., Mo App, 34 SW2d 1039. 
Defective door held gross negligence 

The furnishing of a car with a 
door which could not be closed was 
gloss negligence, bringing the car- 
riei's liability within the terms of a 
contract exempting it from liability 
except for gross negligence —^Root 
V New York, etc., R Co, 83 Hun., 
NY., 111. 

Diability for negligence of agents or 
employees 

(1) A carrier is liable for the neg¬ 
ligence of subordinate agents in fail¬ 
ing to furnish suitable cars for live 
stock, irrespective of whether its 
chief officers had no knowledge of 
such negligence and had selected 
proper subordinate agents.—Great 
Western R Co v. Hawkins, 18 Mich. 
427. 

(2) Also, a earner is liable for the 
loss of live stock poisoned by a dis¬ 
infectant negligently prepared by the 
carrier's employees, even though the 
carrier was required by lav? to em¬ 
ploy a state vettnnarian to super¬ 
vise the process —Smith v. Payne, 
206 P 715, 60 Utah 89. 

Proof held sufficient under petition 

Under a petition alleging that no 
car was furnished, proof that only 
a double-decked car was furnished 
has been held suffienmt where such 
a car was not suitable for the trans¬ 
portation of the stock tendered, since 
the furnishing of such a car is the 
same as furnishing no car—^Vitt v. 
Wabash Ry. Co., Mo App, 251 S.W. 
734. 

Evidence held insufficient to en¬ 
able the jury to estimate damages 
in an action by a shipper against a 
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Moreover, cars must be safe not only when orig¬ 
inally furnished, but also throughout the trip.*^ If 
large, heavy, strong animals are shipped, the car 
must be proportionately safe and strong,®^ and if, 
because of defects in cars, the animals being trans¬ 
ported escape, the carrier will be liable for the 
loss Also, it IS the duty of the carrier to fur¬ 
nish cars free from contagious animal diseases, and 
Its failure so to do will render it liable for the 
resulting damages.®® 

However, it has been held that a carrier is not 
hound to furnish a particular type of car for the 
shipment of live stock,®i at least if it does not own, 
and Its tariff stipulates that it will not furnish, 
such cars.®- Also, it is generally held that the 
carrier is not bound to furnish the safest and best 
cars,®® and that its duty is complied with where 
the cars are reasonably safe and smtahlc for the 


purposes for which they are to be used.®^ Thus, 
if suitable cars are furnished and due care is 
exercised, it is generally held that the carrier is 
not liable for injuries resulting by reason of the 
viciousness and unruly disposition of the animals 
or from any inherent vice.®^ On the other hand, 
the fact that the cars furnished were those which 
the earner always used,®® or which were “in gen¬ 
eral and approved use,’’®^ is not a defense if such 
cars were not suitable in the particular circum¬ 
stances. 

Particular equipment or preparation. The duty 
to furnish suitable cars includes the furnishing of 
sufficient facilities for the proper ventilation 
thereof.®® Also, a carrier is ordinarily bound to 
furnish suitable bedding where bedding is neces¬ 
sary to render the cars safe and suitable for the 
kind of animals shipped,®® and, whether or not 


carrier for failure to furnish cars 
suitable for the shipment of live 
hogs—Crum v. Cleveland, C., G. & 
St L Ry. Co. 200 Ill App 641. 

87. Me —^Hopkins Bros Co. v. 

American Rv Kxpress Co, 131 A 
145 125 Me 118 

10 CJ. p 88 note 50, p 90 note 72. 

88. Tex —^Ft Worth & R G. Ry. Co. 

V Albin. Civ App, 185 S W. 647. 
10 CJ. p 88 notes 49 [b], 52. 

OrAinsi.r 3 r propensity of mule or 
horse to lack when confined m a 
crowded place must be reasonably 
provided against by the carrier — 
Ft Worth & R G Ry. Co v. Albin, 
TexCiv.App, 185 SW. 647—10 C J. 
p 88 notes 49 [b], 52 [b] 

89. Mass—Smith v Haven, 

etc., R. Co, 12 Allen 531, 90 Am. 
D 166. 

10 C J. p 88 note 53. 

90. Okl—St. Louis & S P. Ry. Co. 
V. Slade. 291 P. 107, 144 OkL 216. 

10 C J. p 89 note 63. 

"Clean” car, within the meaning 
of a rule of the state live stock san¬ 
itary commission requiring a car¬ 
rier to furnish cars thoroughly 
cleaned and disinfected, is a car free 
from infection, although not neces¬ 
sarily from dirt.—Clampitt v St. 
Louis Southwestern Ry. Co of Tex¬ 
as, Tex Civ App., 185 SW. 342, error 
refused. 

91- Ohio —Cleveland Provision Co. 

V Public Utilities Commission, 135 
N.B. 612, 104 Ohio St. 253, 23 A. 
LR. 404. 

Donhle-deck cars 

Ohio.—Cleveland Provision Co. v 
Public Utilities Commission, 135 
N.B. 612, 104 Ohio St 253, 23 A. 
L.R. 404. 

92. U S.—^James v. Davis, C.C.A. 
Neb., 280 P. 780. 


93- Miss—^Illinois Central R. Co v 
Haynes. 63 Miss. 495 
N C —Selby v. Wilmmgrton, etc, R 
Co., 18 SB. 88. 113 NC 588, 37 
Am S R 635 

94y Mo—^Moran v Chicago, B & Q 
R Co. App.. 255 S.W. 331. 

10 C J. p 89 note 68. 

Corpus Jtins cited 
Mo—^Moran v. Chicago, B & Q R 
Co , App . 255 S W 331, 335. 

Ilnder Texas statute, however, pro¬ 
viding that a railroad must furnish 
all necessary and suitable cars for 
all freight offered or tendered, or to 
be offered or tehdered, it has been 
held that a earner’s duty m that 
regard extends beyond the mere ex¬ 
ercise of ordinary care and is the 
absolute duty of an insurer.—St. 
Louis Southwestern Ry. Co. of Texas 
V. Morehcad, Tex Civ App., 207 SW. 
336, error refused. 

95- Mo—Moran v. Chicago, B. & Q. 

R Co, App, 255 SW. 331. 
lO C J. p 89 note 66. 

“The vehicle must be suitalile for 
the safe conveyance of ordinary ani¬ 
mals of the class. It is not required 
that it shall be strong enough to 
withstand the struggles of some of 
that class that may be not only un¬ 
ruly, but vicious”—Selby v. Wilm¬ 
ington, etc, R Co. 18 SB. 88, 89, 113 
N.C. 588. 

Carrier’s liability generally for loss 
from inherent nature of the prop¬ 
erty see mfra § 79. 

96. Mass.—^Leonard v Fitchburg R. 
Co, 9 N.E 667. 143 Mass. 307. 

S.D—^Berry v Chicago, etc, R. Co, 
24 SW 859. 24 S D. 611. 

10 C J. p 89 note 64. 

97. N C —^Homthal v Norfolk South¬ 
ern R Co., 82 SJBL 830, 167 N.C. 
627. 

10 C.J. p 89 note 65. 
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Season for mle 

“To acquit ... a earner of li¬ 
ability simply because the . . 

car employed was ‘approved and in 
general use' might shut out the con¬ 
sideration of negligence in other re¬ 
spects”—^Homthal v Norfolk South¬ 
ern R. Co., 82 SB 830, 831, 167 NC 
627. 

93- Ga —^East Tennessee, etc, R Co 

V Whittle, 27 Ga 535, 73 AmD. 
741 

10 CJ p 89 note 54. 

99- Neb—^Wegner v Chicago, St P, 
M & O R Co, 186 NW 971, 107 
Neb 628 

Tex.—^Mexico Northwestern Ry Co 

V Williams, Com App, 229 S.W- 
476 affirming Civ App, 208 S.W. 
712, certioran denied 42 S Ct. 54, 
257 US 644, 66 LEd 413 

10 C J p 89 notes 56, 57, 59. 

Failure to bed car not negligence 
per se, as a matter of law, but will 
render a carrier liable if bedding is 
usual and customary, and a precau¬ 
tion such as a prudent, competent, 
and faithful man, experienced in 
business would take, in the circum¬ 
stances—^Bast Tennessee, etc, R. 
Co. V. Johnston, 75 Ala 596, 51 Am. 
R. 489. 

Bnty where shipper unable to bed 
car 

Despite a contract limiting the 
carrier’s liability to injuries result¬ 
ing from a collision or derailment, 
and a custom of shippers to provide 
bedding, a carrier is liable for fail¬ 
ure to bed cars into which it reload¬ 
ed the live stock follow-ing an acci¬ 
dent to the original cars, where the 
shipper had no opportunity to bed 
the cars—^McDaniel v. Chicago, etc., 
R Co. 24 Iowa 412. 

Xnjnxy caused by vicious propen*>< 
ties of animals incited and caused to 
be exercised by the earner’s npgli- 
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botmd to, if it undertakes to bed the cars, it must 
exercise at least ordinary care to see that the bed¬ 
ding* is properly done,^ and if injury results from 
failure to provide bedding* or from improper bed¬ 
ding, the earner will be liable. However, it is 
sufficient if the car is bedded so as to be reasonably 
safe.2 Partitions put in a car by the carrier for 
the proper transportation of particular live stock 
must be reasonably safe.^ 

§ 55. • Liability for Injury Caused by De¬ 

fective Cars Not Owned by Carrier 

A carrier is liable for loss or injury to live stock re¬ 
sulting from defects in cars used by it in transporting the 
stock, irrespective of whether it owned the cars. 

The fact that cars used by the earner for the 
transportation of stock, do not belong to it will not 
relieve it from liability for loss or injury caused 
by the defective condition of such cars.^ 

§ 56. Liability for Injuries on Connect¬ 

ing Line Due to Defective Cars 

A common carrier assuming the transportation of 
live stock to a point beyond its own line must deliver the 
stock at its own terminus in cars suitable for transporta¬ 
tion of the stock to its destination, and is liable for loss 
caused by defects in the cars whether the loss occurs on 
its own line or on that of a connecting carrier. 

If a carrier assumes the transportation of stock 

sent failure to furnish, bedding — 

Blair Hors^ etc, Co. v. St Joseph, 
etc., R. Co, Mo.App., 180 S.W. 412. 

lability fox loss by fixe originat¬ 
ing in combustible bedding which the 
earner permitted to be used.—^Powell 

V. Pennsylvania R. Co, 32 Pa. 414, 75 
Am.D. 564—^Trace v. Pennsylvania R. 

Co., 26 Pa.Super. 466. 

1- Tex —Texas & P. Ry. Co. 

Thorp, CivApp, 198 S.W. 335, 

10 C.J. p 89 note 58. 

2. Neb.—Allen v. Chicago, etc., R 
Co., 118 N.W. 655, 82 Neb. 726, 23 
L..R.A..N.S.. 278. 

SL Mo.—Crow V. Bush, App, 200 S. 

W. 762. 

"Seasonably safe” defined 

A car IS reasonably safe when it is 
such as a person of ordinary pru¬ 
dence would provide.—Southern Ex¬ 
press Co V. Pox, 115 S-W. 184, 117 S 

W. 270, 131 Ky. 257, 133 Am.S.R 241 

4u Tex —^Lancaster v. Hollebeke, 

Civ App, 235 S,W. 1113. 

10 C.J. p 90 note 70. 
l>uty of mtermediate or terminal car¬ 
rier to furnish suitable cars see 
infra § 420. 

5w Pa.—Eckert v. Pennsylvania R. 

Co., 60 A- 781, 211 Pa. 267. 107 Am. 

S.R. 571. 

6^ Tex.—St. Louis Southwestern Ry. 


to a point beyond its own line, it must deliver 
the stock at the terminus of its own road in cars 
suitable for the transportation of the stock to the 
point of destination,® and is liable for injury 
to the stock caused by the defective condition of a 
car whether the injury occurred on its own line 
or on that of a connecting carrier.® 

§ 57. Contractual Provisions Limiting 

LiabiKty 

Under most, but not all, authority, a carrier's liabil¬ 
ity for injuries to live stock caused by negligence in 
furnishing defective cars cannot be limited by a con¬ 
tract requiring the shipper to select the cars, or to send 
attendants, or stipulating that the shipper has examined 
and accepts the car as suitable, or restricting liability 
to injuries occurring on the carrier's own line. 

In accordance with the well settled principle that 
a common carrier cannot limit its liability for in¬ 
juries to goods caused by its own negligence, see 
mfra § 99, a carrier cannot by contract or otherwise 
relieve itself from the consequences of its own 
negligence in failing to furnish suitable cars for the 
transportation of live stock.^ Accordingly, it is 
generally held that it cannot evade its duty to fur¬ 
nish suitable cars, or its liability for failure to per¬ 
form such duty, by a mere stipulation in the ship¬ 
ping contract or bill of lading devolving on the 
shipper the duty of selecting suitable cars,® or of 
sending an attendant with the stock,® or by a gen- 

tbat tbe tarilt provision was approv¬ 
ed by the interstate commerce and 
the state railroad commissions.—^Da¬ 
vis V. McKinley, 255 S.W. 523, 200 
Ky 699. 

Contract held not to contain Uini 
tation on the carrier's liability for 
negligent failure to furnish suitable 
cars —Green v. American Ry. Ex¬ 
press Co.. Mo.App., 34 SW.2d 1039— 
10 C.J. p 90 note 79. 

Contract held not to regnixe notice 
to the carrier of defects in the car 
where the carrier was aware thereof. 
—Green v. American Ry. Express Co., 
Mo.App.. 34 S.W.2d 1039. 

®- DC—^Blatcher v. Philadelphia, 
etc., R. Co, 31 App.,D.C.. 385, 16 
LRA.N.S, 991. 

10 C J p 90 notes 81. 82. 

Contract held not controlling in cir¬ 
cumstances 

A shipper is not contributorlly 
negligent in failing to report defects 
to the carrier in accordance with a 
contract requiring the shipper to 
make an inspection and report de¬ 
fects, where the defects became op¬ 
erative and dangerous only by a sub¬ 
sequent negligent act of the carrier. 
—Shay V Union Pac. Co.. 153 P. 31, 
47 Utah 252—^10 C.J. p 90 note 81. 
Ind.—^Lake Ene, etc, R Co. v. 
Holland. 69 N.E. 138, 162 Ind. 406. 
63 L.RA. 948. 


Co of Texas v Morehead, Civ App, 
207 S.'W. 336, error refused. 

10 C.J p 90 note 73. 

Liability of: 

Initial carrier generally for loss 
or injury on connecting lines see 
infra § 403 et seq. 

Intermediate or terminal earner 
for loss from defects in cars re¬ 
ceived from initial earner see 
infra § 420 

Connecting carrier’s acceptance of 
defective car does not relieve the 
initial carrier of liability for loss 
caused by the initial carrier's negli¬ 
gence in failing to furnish suitable 
cars —^Texas Cent R Co. v. O'Lough- 
Im. 84 S.W. 1104, 37 Tex Civ App. 640 

7. Ky.—^Davis v. McTTmley, 255 S.W. 
523. 200 Ky. 699. 

10 C J. p 90 note 79, p 91 note 92 [b], 
p 159 notes 11, 12. 

Particiilar contracts held within mle 
Colo.—Adams v. Colorado, etc., R. 
Co, 113 P. 1010. 49 Colo. 475, 36 
L.RA.N.S. 412. 

10 C.J. p 90 note 79 [a] (1). 

TarilT provision stipulating that 
the carrier did not own, and would 
only endeavor to procure from the 
owner, a particular type of car has 
been held not to relieve the carrier 
from liability for failure to furnish 
such a car where such a car was the 
only suitable type, despite the fact 
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eral stipulation that the shipper has examined the 
car in which the slock is shipped and accepts 
it as suitable and sufficient.^® However, there is 
other authority holding that a earner is relieved of 
liability by a stipulation of the last type, where bas¬ 
ed on a sufficient consideration,^! unless the de¬ 
fect was latent,!^ or by a stipulation that the ear¬ 
ner will not be liable for loss caused by improper 
bedding,!^ or where by contract the shipper as¬ 
sumed the duty of proper storage of the live stock, 
and accepted and loaded the car without objection, 
knowing^ that it was unsuitable;!^ but such con¬ 
tracts will not be extended beyond the strict let¬ 
ter of the agreement.!® An initial carrier cannot, 
by a contract with the shipper limiting the car¬ 
rier's liability to loss or injury occurring on its 
own line, relieve itself of liability for injuries oc¬ 
curring on the Ime of a connecting earner because 
of the initial carrier’s negligence in furnishing de¬ 
fective cars.!® 

§ 58. Assumption of Risk by Shipper 

A shipper’s inspection, knowledge of defects, presence 
during loading, or attempt to prepare the car does not 
ordinarily relieve the carrier of liability for furnishing de> 
fective cars, but it is generally held that the shipper as¬ 


sumes the risk where he makes his own selection know¬ 
ing of the defects, and, under some, but not all, authority, 
under a distinct agreement to assume the risk. 

A shipper is not bound to inspect cars to deter¬ 
mine whether they are suitable for the transporta¬ 
tion of his live stock,!7 and it is generally held that 
the carrier is not relieved from liability for negli¬ 
gence in failing to furnish suitable cars by the 
mere fact that the shipper examined the car and 
made no objections to its fitness,!® knew of the 
defects,!® at least where, as a practical matter, he 
had no course but to accept the cars in their un¬ 
suitable condition,^® or was present while the 
stock was being loaded, although having no control 
over the cars,^! or attempted to put the car in prop¬ 
er condition.22 

On the other hand, it is generally held that 
where the shipper of live stock makes his own 
selection of the vehicles under circumstances which 
charge him with full knowledge of all their capa¬ 
bilities and defects, the carrier is not responsible 
for injury which may result exclusively from such 
defects.2® Under some authority, nothing less fban 
a distinct agreement to assume the risk is suffi- 
cient,2^ but under other authority it is sufficient to 


Contract lield not to contain limi¬ 
tation on the carrier’s liability for 
neglieeoce in fumishing a suitable 
car—St. Louis, etc, R. Co v. Bro- 
sius, 105 S.W- 1131, 47 Tex.Civ.App. 
647, 659. 

la Ala.—Western R Co. v. Harwell, 
8 So 649, 91 Ala. 340. 

10 CJ p 90 note 79 [a] (2), p 91 
notes 82, 84. 

Corpus Juris statement said, to be 
compreiiMcive, and quoted —^BL Gins¬ 
berg: & Sons V. Wabash R. Co., 189 
NW 1018, 1020, 219 Mich. 665, 28 
A.L R. 518, affirmed Gmsbere v. Wa¬ 
bash R. Co, 193 N.W. 286, 222 Mich- 
560. 

11. Ga.—Seaboard Air Line R. Co. 
V McRae, 80 SEL 211, 14 Ga.App. 
94. 

Stipulation not condnsive as 

to whether the shipper inspected the 
car and knew of its condition.—Da¬ 
vis V. Dawkins, 95 So. 188, 209 Ala. 
45. 

12. Ga.—Central of Gteorgia R. Co 
V. James, 45 SD. 223, 117 Ga. 832. 

13L Ala—^Louisville, etc., R Co. v 
Shepherd, 61 So. 14, 7 Ala App. 496. 

14. Ala—Elast Tennessee, etc., R. 
Co. V. Johnston, 75 Ala 596, 51 Am. 
R. 489 

10 C.J. P 89 note 61- 

15. Neb—^Allen v. Chicagro, etc, R. 
Co. 118 N.W. 655, 82 Neb. 726. 23 
LRA-.N.S, 278 

10 C.J p 89 note 62. 

Shipper not bonnd to bod car or 


otherwise prepare it under a contract 
providing: that the shipper shall load 
and unload, and care for, water, feed, 
and rest the animals during: trans¬ 
portation.—^Allen V, Chicag:o, etc, R 
Co, 118 N.W. 655, 82 Neb. 726, 23 
LRA.NS, 278. 

16- Tex.—St Louis Southwestern 
Ry Co. of Texas v. Morehead, Civ. 
App, 207 SW. 336, error refused 

10 C J p 90 note 74. 

17- Mo—^Mason v. Missouri Pac. R 
Co , 25 Mo App. 473 

Tex—^Gulf, etc., R Co. v. Trawick, 
15 SW. 568, 18 SW. 948, 80 Tex 
270. 

Wyo—Chicag:o, etc, R. Co. v. Moms, 
93 P. 664, 16 Wyo. 308. 

18. Tex—Gulf, etc, R Co. v. Cun- 
ningrham. 113 S.W- 767, 51 Tex.Civ. 
App 368. 

la. Ohio—Welsh v. Pittsburg:, eta. 
R Co, 10 Ohio St. 65. 75 Am.D. 
490. 

10 C J. p 91 note 92. 

Dirty cars 

A shipper of live stock does not 
assume the nsk thereto from dirty 
cars, although knowing of their con¬ 
dition before loading, unless he knew 
of the danger, and there were other 
suitable cars reasonably available — 
Rhodes v. Missouri Paa R. Co., Mo 
App., 234 SW 1026. 

20. Mo—Green v. American Ry. Ex¬ 
press Co., App, 34 S.W.2d 1039. 
Neb.—Johnson v. Payne, 191 N.W- 
696, 109 Neb. 531. 

10 C.J. P 91 note 92. 
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Reason for rule 

“The individual, in a sense, is 
compelled to accept of whatever is 
offered him by the carrier and can¬ 
not refuse it without, perhaps, de¬ 
stroying his interests”—^Paddock v. 
Missouri Pac. R. Co., 60 Mo App 328, 
340. 

21. La.—^Peters v. New Orleans, 
etc, R Co., 16 La-Ann. 222, 79 Am. 
D. 578 

22. Tex.—^Trout v. Gulf, eta, R. Co, 
Civ.App., Ill SW 220. 

10 CJ p 91 note 92 [a] (4). 

Shipper held carzler’s agent for the 
purpose of putting the cars in suita¬ 
ble condition, the court saying that 
the carrier was "as clearly liable as 
it would have been had the service 
been performed by other persons 
chosen by it to do it.”—^Trout v. 
Gulf, etc, R Co, Tex.Civ.App. Ill 
SW 220, 222—10 C.J p 91 note 92 
[a] (3). 

23- Ill—^Illinois Cent. R. Co. v. Trail, 
58 Ill 409. 

10 C J p 91 note 86. 

Question held for Jury as to wheth¬ 
er the shipper assumed the risks in¬ 
cident to the defects—Coupland v. 
Housatonic R. Co., 23 A. 870, €1 Conn. 
531, 15 L.R.A. 534—^10 C J. p 91 note 
86 . 

24. Mass —^Pratt v. Ogdenshurg, eta, 
R Co., 102 Mass. 557. 

10 C.J. p 91 note 92 [bj. 
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relieve the carrier of liability that the shipper ac¬ 
cepts the cars fully aware that they are manifestly 
unfit for the purpose intended and are likely to 
produce loss or injury,25 especially where the de¬ 
fect is not known to the carrier-^® Also, it must 
appear that the shipper assented to the use of the 
cars with notice of their actual condition,27 and 
the carrier is not relieved of liability where the 


defects were latent and not readily discoverable,28 
at least if the carrier had knowledge of such dc- 
fects.2^ Furthermore, it has been said that if the 
car is reasonably suitable, and the shipper merely 
indulges his whim to change conditions, he takes 
his own risk with respect to any alteration he 
makes.30 


H. CARE OF PROPERTY WHIL.E IN TRANSIT 


§ 59- Introductory Statement 

As stated m § 40 supra, the carrier is bound to 
exerase such care as is required to protect the 
goods from loss or injury during transportation. 
The similar duty of connecting carriers is treated 
in § 421 infra. 

§ 60. Inanimate Freight 

A earner is bound to protect goods in transit by ex¬ 
ercising the care and diligence required by the nature of 
the goods and the circumstances. 

Ordinarily, the carrier and not the shipper is re¬ 
sponsible for the proper care of goods in transit.^i 
If the carrier knows that the doing of a particular 


act is necessary for the safety of the goods, and 
that such act may be performed without imposing 
upon it any burden for which it is not fully com¬ 
pensated, a failure to protect the shipment by the 
doing of such act constitutes negligence as a mat¬ 
ter of law.32 In other words, the carrier is bound 
to exercise the care and diligence that the charac¬ 
ter of the goods and the circumstances rcquire,23 
and the necessary standard of care may increase or 
dimmish according to the nature of the shijimcnt.^^ 

Care of perishable goods. The shipment of goods 
of a perishable nature requires a higher degree of 
care than shipments of other articles not inherently 
pcrishablc.25 If the carrier holds itself out as pro¬ 


as. Jowa—Blair v. Wells. 135 N.W 
615. 155 Iowa 190. 

Tex—^Pt Worth, etc., R. Co. v. Word, 
Civ App, 32 S W. 14. 

10 C J P 92 note 93. 

Apparently recognizing: rule Chica- 
g-o, etc, R. Co. V Van Dresar, 22 Wis 
511. 

26. Wis.—^Betts V Farmers' & T. 

Co, 21 Wis. 80. 91 Am.D. 460. 

10 C J. P 92 note 94. 

Caxxier entitled to notice of the 
defect in such circumstances.—^Betts 
V. Farmers' L & T. Co., 21 Wis. SO, 
91 AmD. 460 

27- La—^Peters v. New Oi leans, etc , 
R Co, 16 La Ann. 222, 79 Am.D 
578 

Mich.—Great Western R. Co. v. Raw- 
kins, 18 Mich. 427. 

NY—^Harris v Northern Indiana R 
Co, 20 N.Y 232. 

10 C J P 91 note 87. 

28. Ga—Seaboard Air Line R Co v. 

McRae. SO SF 211. 14 GaApp 94 
10 C J p 91 notes 82. S7. 

“[Where the] defects are not ob¬ 
vious, or such as it may be presumed 
that an inspection by an ordinary 
person will bring to his knowledge, 
and yet are such that a reasonably 
careful inspection by a person ex¬ 
perienced in such business will lead 
to their discovery, an inspection and 
acceptance of^the car by the shipper 
will not save the carrier harmless 
from damages caused by such de¬ 
fects, unless it be shown that they 
were actually pointed out to the 


shipper, and that he accepted the car 
with full knowledge of their exist¬ 
ence.”—^Leonard v. Whitcomb, 70 N. 
W 817, S19, 95 Wis 646. To same 
cfloct Hairis v. Northern Indiana R. 
Co.. 20 N Y. 232, 236 
Shipper held not bound to know haz¬ 
ard before discovered 
Mo.—Green v. American Ry. Fxpress 
Co, App, 34 SW.2d 1039. 

29- Ind—^Lake Erie, etc, R Co v. 
Holland. 69 NE. 138, 162 Ind. 406, 
63 LRA. 918. 

30. Neb —^Allen v. Chicago, etc, R 
Co, 118 NW 655. 82 Neb 726, 23 
LR.A..NS. 278. 

31- Md —^Atlantic Fruit Co. v. 
Pennsylvania R. Co., 130 A. 63, 
149 Mid. 1. 

32. Ariz —Southern Pac. R Co. of 
Mexico V. Gonzalez, 61 P 2d 377. 

33l Del,—Hardesty v. American Ry. 
Express Co., 119 A 681, 2 WW 
Harr. 66. 

Ill—^Jennings v. Baltimore & Ohio 
R Co , 194 Ill App. 358 
N.Y—^Bobzein v New Yc»rk Cent. R 
Co, 176 NYS 407, 187 App Div 
767. 

Tex—Galveston, BL & S A Ry Co 
V. Tullis, Civ App., 8 S.W.2d 247, 
error dismissed. 

10 C J. p 93 note 3. 

The Ckirpus Juris text has been 
cited with full approval 
Mo —Aurora Fruit Growers' Ass'n 
V. St Louis-San Francisco Ry Co, 
297 S W 440, 442. 220 Mo App 1316 
—^Tri-State Fruit Growers' Ass'n 

104 


V. St Louis-San Francisco Ry. Co, 

App, 264 S W. 445, 146. 

NY—^Bobzein v New York Cent R 

Co, 176 N.Y.S. 407, 410, 187 App. 

Div. 767. 

Cotton, linters 

It was the duly of the carrier to 
transport a shipment of cotton lint¬ 
ers with care and to cause an in¬ 
spection of the car and its con¬ 
tents at reasonable limes and at 
reasonable periods during its entire 
transportation and up to the time of 
its delivery. A failure to make 
proper inspection .shows a lack of 
ordinary care.—Galveston, II, & S 
A Ry Co V. Tullis, Tex Oiv App, 
8 S \V.2d 247, error dismissed. 

Open, flat cars 

Where a carrier undertakes to 
transport cotton for hire on open 
flat cars, it is bound to take all 
needful precautions lor the safety 
and protection of the cotton—Insur¬ 
ance Co. of North AmerK ,i v St 
Louis. I. M. & S. B. Co, CC.Mo, 9 
F 811, 3 McCrary 233—^10 C.J. p 86 
note 21 [a]. 

There is no obligation, however, to 
employ the most approved safety de¬ 
vices—^Davis V A F, (Sossett & 
Sons, 118 SE 773, 30 GaApp, 676, 
aflirmed by divided court A F. Gos¬ 
sett & Sons V. Davis, 124 S B, 629, 
158 Ga 886. 

34. Del.—^Hardesty v American Ry 

Express Co., 119 A. 681, 2 W.W. 

Harr. 66. 

j 35. Del.—^Hardesty v. American Ry. 
I Express Co., supra. 
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posing to provide means of preserving such goods 
during transit, it is responsible for the exercise of* 
ordinary care in the furnishing of the necessary fa¬ 
cilities ,3® but it has been held that the refusal of 
the carrier to perform special services en route, not 
offered to shippers generally by its tariffs, will not 
support a charge of negligence, as to perishable 
fruit, unless, perhaps, in the case of a great emer¬ 
gency The carrier, in the absence of an agree¬ 
ment to do so, is not bound to heat cars to protect 
perishable goods from freezing,3S as where it un¬ 
dertakes no such obligation but merely permits the 
shipper to furnish the heat at his own expense 
nor does such a duty exist in the case of an inter¬ 
state shipment for which the filed tariff provides 
for heating by the shipper only.^0 The fact that 
the bill of lading contains a contractual obligation 
to perform some specific act as to ventilation does 
not relieve the carrier from its common-law duty 
otherwise to use due care to prevent the decay of 
perishable goods.^^ 

A tariff provision that all protective service to 
certain fruits m transit will be governed by the 
shipper’s written instruction is intended to regulate 
the handling of shipments and not to linul the 


amount of recovery, and, hence, is not void as lim¬ 
iting the carrier’s liability.^2 

Protection against fire loss. While the carrier is 
required to furnish reasonably adequate protection 
against fire loss to goods in transit,^^ it is not re¬ 
quired to provide fire equipment adequate to protect 
against loss to the shipment from a fire caused by 
heating apparatus voluntarily furnished and used by 
the shipper with the carrier’s consent.^^ 

§ 61. • Refrigeration 

A carrier must exercise proper care and diligence In 
providing refrigeration necessary for the preservation of 
perishable goods Correlative to its duty, the carrier has 
the exclusive right to furnish ice where needed. 

As previously shown in § 49 supra, when a car¬ 
rier undertakes the transportation of perishable 
goods, it IS its duty to furnish cars especially adopt¬ 
ed for the preservation of that class of goods. In 
addition, the rule stated in § 60 supra, that the car¬ 
rier must exercise the degree of diligence required 
by the character of the goods, applies to goods 
shipped in refrigerator cars,^^ ^nd consequently the 
carrier is under the duty to exercise care and dili¬ 
gence in providing the necessary refrigeration,^® 
and is prima facie liable for injury to perishable 


N.Y—Perkel v. Pennsylvania R Co, 
i65 N.YS 597, 148 Misc 284 
If egiisrence essential to Ualiility 
Suit agrainst earner for damages 
to perishable goods will be dismiss¬ 
ed, if carrier had no knowledge of 
perishable Quality of goods and was 
not negligent—Swift & Co. v Texas 
& P Ry. Co, 6 La App. 7, 

36. Aik—^American Ry. Express Co 
V. H Rouw Co, 48 S \V.2d 220, 185 
Ark. 526 

The law is settled that “when 

a earner holds itself out as pro¬ 
posing to provide means of pre¬ 
serving perishable goods, it must ex¬ 
ercise ordinary care in the adoption 
of such means of transportation and 
in furnishing such equipment as 
will accomplish the purpose ”—^Mis¬ 
souri Pac R Co. V American Fruit 
Growers. 260 S.W. 39, 40, 163 Ark 
318 

37. Neh—^Dolan Fruit Co v. Davis, 
196 NW. 168. Ill Neb 322, 32 A 
LR 107. 

Special services during storm 

The failure of a carrier to place 
a cai of fruit in a roundhouse to 
permit ventilation during a storm or 
to move the car by passenger train 
does not constitute negligence since 
such services are not available to 
shippers generally.—^Dolan Fruit Co 
V Davis, 196 NW. 168, 111 Neb. 322, 
32 A L R 107. 

3^ Mass.—W. H. Blodget Co. v. 


New York Cent. R. Co, 159 NE. 
45, 261 Mass. 365. 55 ALR 900 

39- Colo—^Port V. Denver & R. G 
R Co, 195 P. 109. 69 Colo 441 

40. Mass —W. H Blodget Co. v 
New York Cent R Co, 159 NE 
45, 261 Mass 365, 55 ALR 900 

Wis.—^McGovern v Ann Arbor R 
Co, 162 NW. 668, 165 Wis 525 

Assumption of risk by shipper 

Where tarilis, made pait of bill 
of lading, stipulated that, if stove 
was to be used in car, the fuel and 
attendant should be furnished by 
shipper, shipper of potatoes, who 
made no provision for heating car, 
assumed the risk of injury to ship¬ 
ment from extremely cold weather. 
—Clemons Produce Co. v Denver & 
3L G. R R., 219 SW 660, 203 Mo 
App 100- 

The fnmishmg of a caretaker by 
the shipper to look after heat pro¬ 
tection relieves the cairier from lia¬ 
bility for damages arising from vrant 
of heat, or directly and solely from 
the use of heaters —S G Palmer 
Co V. Illinois Cent. R Co., 204 N. 
W. 566, 164 Minn 68 

41. Conn.—^New England Fruit & 
Produce Co v. Hines, 116 A. 243, 
97 Conn. 225. 

42. Ky.—Gus Datillo Fruit Co. v. 
Louisville & N. R Co., 11 S.W.2d 
953, 226 Ky. 813. 

43. Me—^John Groves Co. v. Bangor 
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& A. R. Co., 129 A. 823. 124 Me 
373 

Miss—Chicago, etc, R. Co. v Moss, 
60 Miss 1003. 

41- Me—^John Groves Co. v Bangor 
& A R. Co. 129 A 823, 124 Me. 
373 

45- Mo —^Tri-Statc Fruit Growers' 
Ass*n V. St Louis-San Francisco 
Pwy Co , App , 264 S W 445. 

46- Ala.—^Louisville & N. R. Co v. 
Hendricks, 171 So 273, 233 Ala. 
259. 

Cooling after delivery of goods to 
carrier 

Where precooling of refrigerator 
cars took place after delivery of 
fresh vegetables to carrier, negli¬ 
gence in precooUng and icing cars is 
attributable, not to shipper, hut to 
earner.—Wells Fargo & Co v. 
Spiague, TexCiv.App., 199 SW 657. 
Refrigeration, basis of separate 
charge 

Loss to fruit from imperfect re¬ 
frigeration was damage for which 
a carrier was liable under a provi¬ 
sion in bill of lading that the amount 
of “any” loss or damage for which 
it was liable should be computed on 
basis of value of property at place 
and time of shipment notwithstand¬ 
ing there was a separate and distinct 
charge for refrigeration inasmuch as 
the refrigeration was inseparably 
connected with the transportation.— 
Crenshaw Bros & Saffold v. South¬ 
ern Pac. Co., 181 P. 252, 40 Cal-App. 
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goods restilting from defective refrigeration.'*^ Al¬ 
though the duty has been said to be a contractual 
one,^* it IS in no way dependent on an express con¬ 
tract imposing it, and the carrier's liability is not 
affected by the fact that the bill of lading is silent 
on the subject.^® 

In accordance with these rules, unless such duty 
is voluntarily assumed by the shipper,^® if the class 
of goods shipped requires refrigeration for their 
preservation, it is the duty of the earner to provide 
a supply of ice sufficient for the purpose, and it will 


be liable for damages resulting from nonperform- 
ance.5i Further, the carrier must use due care in 
seeing that the ice effectively refrigerates the 
goods.®2 Such ice must be furnished not only at 
the point of shipment, but at such places along its 
line as will reasonably insure a safe transit to the 
point of destination,®^ especially where re-icing is 
rendered necessary by delay attributable to the ear¬ 
ner's negligence.®^ Moreover, the carrier may be 
hable for damages caused by its failure to exercise 
the care required to re-ice m transit notwithstand- 


603, amendment of remittitur and 
correction of judgment denied 183 P. 
208, 42 Cal App. 44, certiorari de¬ 
nied 40 S.Ct. 14. 250 US 669, 63 L.. 
Ed. 1198. 

Wm Ala.—Louisville & N. R Co. v. 
Hendricks, 171 So. 273, 233 Ala. 
259. 

48. Ala.—^Louisville & N. R. Co. v. 

Hendricks, supra, 
l^oadmg' liy sliipper 

Although shipment of perishable 
goods was loaded by shipper in ab¬ 
sence of special averment and proof 
of facts which impose on shipper 
sole duty to load with reference to 
effective refrigeration, or of such 
wrongful act on his part as to mis¬ 
lead carrier, duty of vigilance and 
care m providing actual refrigera¬ 
tion IS part of carrier's contractual 
obligation.—^Louisville & N. R. Co. v. 
Hendricks. 171 So. 273, 233 Ala 259. 
48- DeL—Hardesty v American Ry. 
Express Co., 119 A. 681, 2 W.W. 
Harr. 66. 

10 C J. p 93 note 2. 

The Corpus Jtuis text is quoted 
With approval in Hardesty v. Ameri¬ 
can Ry. Express Co, supra. 

Custom as affecting duty see C.J.S. 
title Customs and Usages § 19, al¬ 
so 10 C.J. p 93 note 2 [a]. 

50. Del.—Hardesty v. American Ry. 
Express Co., 119 A. 681, 2 W.W. 
Harr. 66. 

51- U S.—U. S. V. Pruit Growers’ 
Express Co., Pa., 49 S Ct. 374, 279 

U. S. 363, 73 LEd. 739. 

Ark —^Railway Exp. Agency v. H. 
Rouw Co, 42 S.W.2d 761, 184 

Ark. 482. 

Del—Hardesty v. American Ry. Ex¬ 
press Co., 119 A. 681, 2 WWHarr 
66 . 

Md—Pennsylvania R. Co. v- Walker, 
128 A. 45, 147 Md. 323 
Mo.—Aurora Fruit Growers’ Ass’n 

V. St. Louis-San Francisco Ry. 

Co, 297 S.W. 440, 220 Mo App. 

1316—^Tri-State Fruit Growers’ 
Ass'n V. St. Louis-San Francisco 
Ry. Co, App., 264 SW. 445. 

N.T.—Bobzefti v. New York Cent. 
R. Co., 176 N.T.S. 407, 187 App.Div. 
767. 

10 C.J. p 92 note 98. 


The Corpus Juris text has been 
cited with approval and the rule as 
there announced followed. 

Ala.—Louisville & N. R. Co. v. Hen¬ 
dricks. 171 So. 273, 276, 233 AJa. 
259. 

Mo —^Tri-State Fruit Growers’ Ass’n 
V. St Louis-San Francisco Ry. Co., 
App. 264 S W. 445, 446. 

N.Y.—Bobzem v. New York Cent. R. 
Co., 176 N.YS. 407, 410, 187 App. 
Div. 767. 

A shipper may assume that a fruit 
car placed by the carrier for loading 
has been properly iced.—Seaboard 
Air Line Ry. Co v. J. E. Bowden 
& Co., 131 S.E. 245. 144 Va. 154. 
Employment of indep end en t contrac. 
tor 

Carrier may contract to have its 
duty of icing refrigerator cars per¬ 
formed by mdependent contractor. 
—U. S. V. Fruit Groweis’ Express 
Co., Pa., 49 S.Ct. 374. 279 U.S. 363. 
73 LEd. 739. 

Failure to ice 

As otherwise expressed, a failure 
to ice the cars is a want of proper 
care for the protection and the 
preservation of the goods and would 
be an act of negligence. 

Del.—^Hardesty v. American Railway 
Express Co., 119 A. 681, 2 W.W. 
Harr. 66. 

Mo.—^Tri-State Fruit Growers’ Ass’n 
V. St.Louis-San Francisco Ry. Co., 
App.. 264 S.W. 445. 

10 C J. p 92 note 98 ta]. 

Switching or belt line carrier 

(1) “The plaintiff says it was the 
duty of the Public Belt Railroad to 
have iced the car. We do not think 
so. . - . Whether the Public Belt 
Railroad can be considered as a car¬ 
rier or a warehouseman there is a 
material difference between railroad 
carriers which carry goods for sev¬ 
eral days and are provided with de¬ 
pots and warehouses and facilities 
for holding goods and preserving 
them with ice and other carriers, 
such as belt roads, which do only a 
belting or switchmg business for 
a short time and possess none of the 
above facilities and do not extend 
them to the knowledge of their cus¬ 
tomers.”—Swift & Co. V. Texas & 
P. Ry. Co., 6 La App. 7,10. 
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(2) However, it has been held that 
a switching carrier, operating be¬ 
tween freight terminals, and unable 
to set carload of meat at the con¬ 
signee’s siding for several days, was 
liable for loss from failure to ice. 
—^Batchelder & Snyder Co. v. Union 
Freight R. Co*. 156 NE. 698. 259 
Mass. 368, 54 AL.R. 616, certiorari 
denied Union Freight R. Co. v. 
Batchelder & Snyder Co. 48 S Ct. 
117, 275 US. 556. 72 LEd. 424. 

52- Ala.—Louisville & N. R Co. v. 
Hendricks. 171 So. 273, 275. 233 
Ala. 259. 

“Whether lack of effective refrig¬ 
eration IS due to insiidicicnt icing, or 
to a failure of the ice-cooled air to 
properly circulate, is immaterial 
Due care m seeing that the refriger¬ 
ation is effective is just as essen¬ 
tial as furnishing the car and the 
ice.”—^Louisville & N. R. Co. v. Hen¬ 
dricks, supra. 

53L Ark.—Railway Exp. Agency v. 
H Rouw Co., 42 SW2d 761, 184 
Ark. 482. 

Del—^Hardesty v American Ry Ex¬ 
press Co., 119 A 681. 2 W.W Harr. 
66 . 

Md.—^Pennsylvania R. Co. v. Walker, 
128 A. 45, 147 Md. 323. 

Mo.—Aurora Fruit Growers’ Ass’n v. 
St. Louis-San Francisco Ry. Co., 
297 SW. 440, 220 Mo App. 1316. 
NY—^Bobzem v. New York Cent R 
Co., 176 N.Y.S. 407, 187 App.Div 
767. 

10 C.J. p 92 note 99. 

The Coiptis Joxis text has been 
cited with approval —^Hardesty v 
American Ry. Express Co, Del., 119 
A 681, 2 W.W.Harr. 66. 

Ee-dcdug at specified point 

Carrier, accepting shipment for 
transportation under contract to re- 
ice car to full capacity at certain 
point, assumed duty of providing a 
sufficient supply of ice. at such point 
and was liable for damages for fail¬ 
ure to re-ice car. 

La.—Swift &. Co. V. Texas & P. Ry. 
Co., 6 La.App. 7- 

N.Y—^Bobzem v New York Cent. R. 
Co., 176 NY.S. 407. 187 App.Div. 
767. 

54. Mo.—St. Louis, etc, R. Co. ▼. 
White, App., 103 S.W. 673. 
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ing it has complied with the terms of a hill of lad¬ 
ing which calls for re-icing en route only at regular 
icing stations.®® 

Where injury results to a shipment of perishable 
property because of the earner’s failure properly 
to ice the cars, the carrier cannot evade responsi¬ 
bility for the resulting injury by showing that the 
cars belonged to another company.®® 

The carrier’s liability for injuries caused by in¬ 
sufficient icing is not affected by the fact that the 
shipper discovered that the cars were insufficiently 
iced before their departure, if they had no oppor¬ 
tunity to remedy the situation and believed that the 
goods would reach their destination without m- 
jury,®^ or if the shipper called the attention of the 
carrier’s agent to the fact that the cars were in¬ 
sufficiently iced and was assured that sufficient ice 
would be furnished.®® That the shipper was lack¬ 
ing in knowledge or skill in loading or was negligent 
in any way has also been held not to be a defense 
as to the carrier’s negligence in not providing prop¬ 
er refrigeration.®^ 

On the other hand, a carrier is not required to 
give a shipment extraordinary treatment by provid¬ 
ing ice at places where ice is not ordinarily need¬ 
ed.®® So, where cars are properly iced at the near¬ 
est station to that at which the goods are shipped, 
the carrier is not required to re-ice the cars at the 
point of shipment where it has no icing plant, and 
where the necessity of re-icing is caused by the de¬ 
lay of plaintiff in loading the cars.®i Where a stat¬ 
ute so provides, the carrier is not bound to re-ice 


§ 61 

in the absence of specific instructions from the ship¬ 
per, notwithstanding a delay in transit;®® nor is 
the carrier obliged to re-ice cars containing perish¬ 
able goods in the absence of directions by the ship¬ 
per, where the bill of lading exempts it from liabil¬ 
ity for injury caused by heat.®® Where the ship¬ 
pers of perishable goods undertake to supply a re¬ 
frigerator car with ice, the carrier has a right to 
assume, except as facts may exist that put it on 
notice to the contrary, that the shippers have fur¬ 
nished enough ice to keep the car cool until a de¬ 
livery to the consignee can be had in the ordinary 
course of business.®^ 

Shipper's instructions as to icing. In any event, 
the carrier must follow the shipper’s instructions 
as to icing and it will be liable for damages re¬ 
sulting from an action contrary to instructions re¬ 
gardless of its propriety.®® So the carrier is re¬ 
sponsible for damage caused by its icing of cars 
when ordered to transport without icing,®® or by 
its failure to remove ice after it had been requested 
to do so.®*^ The carrier is relieved of its duty to 
re-ice in transit where the consignee expressly so 
directs, as under the circumstances the latter as¬ 
sumes all risk of damage.®® 

Correlative right to furnish ice. Where the car¬ 
rier is under obligation to furnish ice for refriger¬ 
ation, it has the corresponding right to furnish ice 
where it is needed.®® However, it is not to be un¬ 
derstood from what is here said that because car¬ 
riers have ice on hand they can compel the ship¬ 
per to have his goods iced where on account of the 
state of the weather or for other cause he prefers to 


55- Mo.—Aurora Fruit Growers' 

Ass’n V. St. XiOUis-San Francisco 
Ry. Co., 297 S.W. 440. 220 Mo.App. 
1316. 

56. Ark —St. liouis, etc, R Co. v. 
Renfroe. 100 S W. SS9, 82 Ark 143. 
118 AmS.R 58, 10 LR-A.NS.. 317. 
Va—^New York, etc, R Co. v. Crom¬ 
well. 35 S.B 444, 98 Va. 227, 81 
Am SR. 722, 49 LRA 462. 

10 C J. p 93 note 6. 

57- Mich—^Johnson v Toledo, etc., 
R. Co. 95 NW. 724, 133 Mich 596. 
103 Am S R. 464. 

58- Ga —Southern R Co. v. Wil¬ 
liams, 77 S.E 153, 139 Gaw 357. 

59. Ala.—Louisville & N. R. Co. v. 
Hendricks. 171 So 273, 233 Ala 
259. 

6a Md.—^Pennsylvania TEL Co. v. 
Walker, 128 A 45, 147 Md. 323. 

61. Ark.—Wright v. Midland Valley 
Co., 163 S.W. 1151, 111 Ark 

196. 


62. Tex—^Texas & N. O R Co v 
Wolfson, Civ,App, 23 SW.2d 455. 
error dismissed. 

HegUg'eii.ce of shipper 

In an action against a carrier for 
failure to re-ice a car containing ba¬ 
nanas, which service was necessitat¬ 
ed by a delay in transit, the own¬ 
er could not recover against the car¬ 
rier in view of his negligence in fail¬ 
ing to give instructions to re-ice aft¬ 
er learning of the delay and m view 
of the tariif rule whereby the ear¬ 
ner was not obligated to re-ice ba¬ 
nanas without specific instructions.— 
Texas & N. O. R Co v Wolfson, 
TexCivApp, 23 S.W.2d 455, error 
dismissed. 

63- Ill.—^Mittenthal v. Michigan 
Cent R. Co., 176 HlApp. 77. 

64. Chicago, etc., R. Co. v. Reyman. 
72 N.B. 687, 163 Ind 596. 

65. Ky.—Gus Datillo Fruit Co v 
Rlmois Cent. R. Co, 299 SW. 1089, 
222 Ky. 41. 

66- Ky'—Gus Hatillo Fruit Co. v 
Illinois Cent. R. Co., supra. 
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67- Ariz.—Southern Pac. R. Co. of 
Mexico V. Gonzalez. 61 P 2d 377 
HegrUations of interstate commerce 
commission 

As respects railroad's liability to 
shipper for damage to car of toma¬ 
toes because of presence of ice after 
shipper had ordered railroad to re¬ 
move ICC and guaranteed cost of re¬ 
moval, regulations of interstate com¬ 
merce commission concerning the 
furnishing of heating service did not 
affect the railroad's right and obli¬ 
gation on request of the shipper to 
withdraw ice from car at any time 
or place upon its line—Southern 
Pac. R Co of Mexico v. Gonzalez; 
Ariz., 61 P 2d 377. 

68. Ga —Southern Express Co v. 
Fant Fish Co.. 78 S.B. 197, 12 Ga 
App. 447 

10 C J p 93 note 10. 

69. U S —Atchison, T. & S . F. Ry. 
Co. V. U S, ComCt. 34 S.Ct 291, 
232 U.S 199, 58 L Ed. 568. 

10 C J p 93 note 11. 

Correlative right to furnish facilities 
generally see supra S 40. 
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have them forwarded under ventilation only 
Further, a carrier may not arbitrarily characterize 
a certain product as perishable, and require that the 
shipper use the refrigeration equipment provided, 
if It IS practicable to use some other character of 
equipment at a much less freight rateJ^ 

§ 62. Ventilation 

Unless the shipper assumes such responsibility, it 
IS the earner's duty, independent of any express contract, 
to see that goods requiring such care are properly venti¬ 
lated, and it must follow any directions as to ventilation 
provided for in the contract of shipment. 

If the preservation of perishable goods requires 
that the cars in which they are shipped shall be 
ventilated, it is the earner’s duty, independent of 
any express contract, to see that they arc kepi prop¬ 
erly ventilated, and a failure to comply with it re¬ 
sulting in loss or injury will render the carrier liable 
for damages So a carrier is liable for deteriora¬ 
tion resulting from placing perishable goods in a 
hot, unvcntilated freight house.7S Where the con¬ 
tract of shipment makes provision for ventilation, 
the carrier will be liable for failure to observe in¬ 
structions contained therein regardless of whether 
or not it was in the exercise of due care in handling 
the ventilation appliances,although if it follows 
the shipper’s written instructions it will not be liable 
for any damage resulting thercfrom.'^s When the 
shipper undertakes to ventilate the car, the carrier 
is relieved of all responsibility as to ventilation, un¬ 
less It commits some overt act causing damage.^® 


§ 63. Live Stock 

a. In general 

b Care as to particular matters 

c. Effect of caretaker accompanying 

shipment 

d. Validity and effect of contract shift¬ 

ing duty of care to shipper 

a. In Creneral 

Generally the liability of a carrier of live stock Is sim> 
ilar to that of carriers of goods. 

It is generally held that a carrier receiving live 
stock for transportation docs so under the usual lia¬ 
bilities which attach to the carricis of goods,'^'^ sub¬ 
ject, however, to the rule stated in § 79 infra, ap¬ 
plicable in case of other goods, that it is not ac¬ 
countable for loss resulting from the inherent na¬ 
ture of the property, and not due to any negligence 
or fault on its part. According to some authority, 
however, in view of the fact that animals have some 
volition and propensities of their own which may 
lead to loss or damage regardless of the control ex¬ 
ercised by those who undertake their transporta¬ 
tion, carriers of live slock arc not liable, in the care 
of live stock being transported, as common earners, 
but are only bound to transport with ordinary care 
and skilL'^® 

Accordingly, as a general rule, the carrier is 
bound to use reasonable care to trans])ort without 
injury live stock placed m its hands for shipment 
and it will be liable for damage or for loss jiroxi- 
matcly resulting from its failure so to do 79 It is. 


70. XJ. S.—Atchison, T & S F. Ry 
Co V. U. S, Com Cl. 34 S CL 291, 
232 US 199. 58 L-ICd 568. 

71- Ark.—^Missouri Pac. R Co. v. 
Fields Bros, 203 SW. 1036, 131 
Ark. 273. 

72w Cal.—^Jacobs, Malcolm & Bui-tt 
V. Northern Pac. Ry. Co, 234 P 
328. 71 CalApp. 42. 

10 C J p 93 note 13. 

The Corpns Juris text has been 
cited with approval and followed in 
Jacobs. Malcolm & Burtl v Northern 
Pac. Ry. Co., 234 P. 328. 71 CaLApp 
42. 

73l Ala.—^Louisville & N. R Co. v 
Farmers’ Produce Co., 85 So 578, 
17 AJaApp 388. 

74. Ill —Sparr v. Southern Pac. Co , 
220 Ill App 180. 

75. Ky —Gus Batillo Fruit Co v 
Louisville & N R. Co., 11 SW.2d 
953. 226 Ky. 813 

76- Ohio—Louisville & N R. Co. v 
Riley. 160 N.E. 730, 27 Ohio App. 
188 

Tex.—N. Nigro & Co. v. Houston & 


T C. R Co, Civ App, 250 S.W. 
739. 

77- U.S.—Covington Stock-Yards Co 
V. Keith, Ky. 11 SCt. 461, 139 U. 
S 128, 35 LliWL 73. 

10 C J p 43 note 64. 

78- Mich—^Holler v, Chicago, etc, 
R Co., 66 N\V. 667, 109 Mich. 53, 
63 Am SR. 541 

10 C J p 43 note 63. 

Analogy to carriage of slaves 

(1) This theory was perhaps 
adopted in analogy to that under 
which a carTi€»r of slaves was held 
not to he a common carrier of goods, 
inasmuch as slaves had volition and 
were not under the complete control 
of the carrier—Boyce v Anderson, 
Ky., 2 Pet .US. 150, 7 L.Ed. 379. 

(2) Lialnlity of carrier of slaves 
as not of the nature ftssumed in car¬ 
rying goods or property see C J S. ti¬ 
tle Slaves § 4, also 58 C.J. p 751 note 
73. 

79- Ark—St Louis-San Francisco 
Ry Co V. Chastain, 25 SW2d 28. 
181 Ark 192. 

Fla.—Walton Land & Timber Co. v. 
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Louisville & N R. Co. 72 So. 485, 
72 Fla 66 

Mo—Cole v. American Rv. Mxpnss 
Co, 68 S.W2d 736. 22S Mo App. 78 
Neb—Wegner v. t^hi< Mgo St P, M 
& O R. Co , 186 N W- 971. 107 Neb 
628. 

Tex—^Panhandle & S. F Ry Co v 
Reynolds. Civ App, 33 S W 2d 219 
—Panhandle & S. F. Ry. tV v 
Andrews, Civ App. 278 S W. 478— 
J'anhandle & S F. R' (’o. v Kan- 
deison. Civ App, 21S SW 540, dis¬ 
missed for w'Juit of juiisdietion. 

10 CJ. p 93 note 16. 

Otherwise stated 

A carrier is eharged with the duty 
of delivering a ear of aiiimxils in 
good condition or to explain the 
failure to do so.—Morrow v \V ilmsh 
Ry. Co, Mo App, 6 S.\V2d 628. 

mstreatment before shipment 

It IS the duty of a tarrur to use 
reasonable care to protf‘ct a hog, 
while under its care in its possession 
for transportation, from meddlesome 
interference with, or mistreatment 
by, strangers, likely to render it un¬ 
fit for shipment.—Cole v- American 
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however, required to use only such care to avoid 
injury as a person of ordinary prudence would use 
under the same or similar circumstances,^® and it 
is not absolutely bound to deliver the stock in good 
condition.®^ 

Transportation of live stock in a reasonably safe 
manner is in some jurisdictions a nondelegable stat¬ 
utory duty,^- and the person designated by the car¬ 
rier to perform this duty is in law the carrier it- 
self.^^ This duty of safe transport exists inde¬ 
pendently of any contract,^^ so that, in a case where 
it is applicable, the office of a contract is not to cre¬ 
ate the duty, but only to make it obligatory.*® it 
has also been held that, in the absence of a statute 
or a provision in the bill of lading, the common- 
law rule as to the duty to care for live stock m 
transportation is imported into, and becomes a part 
of, the contract.*® The fact that the carrier cannot 
make a charge for a service, unless such charge is 
provided for in the published tariffs and classifica¬ 
tions, see infra § 302, docs not affect the existence 
of the duty to render such service as is necessary 
to the proper care of live stock in transit.*^ 

The release of the carrier for a certain time from 
the duty of feeding and watering the animals does 
not relieve it from its duty otherwise during this 
period to exercise proper care in transporting the 
shipment.** 

A carrier transporting live stock under a uniform 
live stock contract limiting its liability is neverthe¬ 
less subject to a statute requiring the exercise of 
“extraordinary care.”*® 


§ 63 

b. Care as to ParticnlaT Matters 

The rule requiring a carrier to exercise reasonable 
care for the safety and protection of live stock carried 
by it IS one of general application. 

The rule set forth in the preceding subsection is 
one of wide application, and has been applied in a 
number of situations in addition to the duties set 
forth in detail in the sections immediately follow- 
mg this section. 

Bedding. The carrier must use proper care in 
providing bedding for the animals, and it will be 
liable for injuries resulting from improper bed¬ 
ding,®® unless the shipper knew of the bedding sup¬ 
plied and acquiesced ®^ It is negligence on the part 
of the carrier to place a stock car m which straw 
bedding is used near to the engine, so as to expose 
the animals to danger of loss by reason of fire be¬ 
ing communicated by sparks to the straw.®* 

Escape of animals. Care must also be exercised 
during the transportation to prevent the animals 
shipped from escaping through the windows or the 
doors of the car,®* and also to prevent their escape 
when they are unloaded for some reason incident 
to the transportation.®^ It has also been held that 
a carrier’s exemption in the bill of lading from risks 
in caring for cattle is not applicable to prevent its 
liability for the escape of cattle from pens in which 
they had been placed prior to shipment, before the 
issuance of such bill of lading.®® 

Exercising animals. A carrier is under the duty 
to obey the instruction of the shipper to exercise a 
dog shipped in a crate and it will be liable for in- 


Ry Express Co. 68 S.AV 2d 736. 228 
Mo App. 7S. 

80. Iowa—^Wilke v Illinois Cent. R. 
Co. 133 NW. 746, 153 Iowa 695, 
AnnCasl913E 308. 

10 CJ. p 94 note IS 

81- Ark —St. Louis-San Francisco 
Ry. Co V. Chastain. 25 S.'W.2d 28. 
181 Ark. 192. 

10 C J p 94 note 17. 

82. Tex.—Gulf, C. Sc S. P. Ry. Co. 

V Hamilton, Civ App, 57 S W.Sd 
309, appeal dismissed 89 S W.2d 
208, 126 Tex 542. 

Buty under federal statute 

It is common carrier's duty to 
use ordinary care in doing* what he 
undertakes to do and what federal 
statutes make it his duly to do — 
Terrill v. Payne. 124 A. 462, 81 N. 
H. 164 

83. Tex—Gulf. C. & S P Ry Co. 

V Hamilton, Civ App., 57 S W 2d 
309, appeal dismissed 89 S W.2d 
208. 126 Tex 542. 

A person in control of a train on 
which live stock was bemg trans¬ 


ported was the vice principal of 
the railroad, and notice to him by 
the shipper of the danger of switch¬ 
ing the car with the stock onto a 
track running into a district infected 
with cholera was notice to the cor¬ 
poration.—Council V. St. Louis & S. 
P. R. Co., 100 S.W. 57, 123-Mo App 
432. 

8A H C.—Osborne v. Southern R. 

Co, 96 S.E. 31. 175 NC 594. 

Tex—Gulf. C & S. P Ry. Co v. 
Hamilton. Civ App. 57 SW2d 309, 
appeal dismissed 89 S W 2d 208, 
126 Tex 542. 

85- Tex.—Gulf, C. & S. P. Ry Co 
V Hamilton, supra. 

86L Ind.—Chicago, etc, R. Co v 
Hostetler. 84 N.E. 534, 171 Ind 
465. 

87- Colo —Southern Express Co v 
McClellan. 185 P. 347. 66 Colo 591 

88. Ga —^Ragsdale-Lawhon Mule & 
Horse Co. v Davis, 119 SE. 428, 30 
GkiApp 752 

89, Ga.—Atlantic Coast Lme R. Co 
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V, McLemore, 164 S.E. 464, 45 Ga. 
App. 154. 

90. Neb—Wegner v. Chicago, St. 
P. M. & O R. Co., 186 NW 971, 
107 Neb. 628. 

Tex—^K;msas City, M. & O. Uy Co. 
of Texas, v. Mooic, Civ.App-, 11 S. 

W. 2d 335- 

Duty to furnish cars suitably pro¬ 
vided with bedding sec supra § 54. 

91. Tex.—Kansas City, M & O Ry. 
Co. of Texas v. Moore, supia. 

92. Mo—^MePadden v Missouri Pac. 
R Co, 4 SW. 689, 92 Mo. 343, 1 
Am SR. 721. 

Pa.—Powell v. Pennsylvania R. Co., 
32 Pa 414, 75 Am D 564. 

93- Ind —^Indianapolis, etc., R Co. 

V. Allen, 31 Ind 394. 

10 C J. p 94 note 21. 

94. Mich—Snyder v. King, 165 NW. 

840, 199 Mich 345, 1 A.L.R. 893. 
10 C.J p 94 note 22. 

96. Ark —^Missouri Pac. R. Co. v. 
Kmg, 268 S.W. 595, 167 Ark. 335- 
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jury resulting from disobedience of this instruc¬ 
tion.®® 

Furnishing attendants. The carrier is not bound 
to furnish attendants for animals which it assumes 
to transport, where such attendants are not rea¬ 
sonably necessary.®*^ So, the carrier is not required 
to keep some person present to watch a car of live 
stock sidetracked in a railroad yard to see that the 
animals are not moved and injured.®® 

Handling of train. The carrier must use due and 
proper care in the handling of the train in which 
live stock is shipped.®® Thus, the trains must be so 
managed as not to injure the animals by unneces¬ 
sary concussion.^ It has also been held that a rail¬ 
road company is guilty of gross carelessness in 
making a “flying switch,” whereby one freight car is 
kicked violently against another containing animals, 
thereby injuring them.^ The fact that the shipper 
undertakes to accompany his stock in a car, and to 
look after it to a limited extent, docs not relieve 
the carrier of the duty to prevent injuries in switch¬ 
ing the car.® The carrier is bound to exercise care 
commensurate with the increased hazard where it 
places live stock cars at the end of a “dead freight” 
train, even though at the caretaker’s request.* 

‘^Natural vices'^ and propensities. Care and vigi¬ 
lance must be used to guard against and restrain the 
natural vices and propensities of the animals them¬ 
selves, in order to prevent them from injuring 
themselves and each other.® Accordingly, a carrier 
is responsible for the negligence of its agent in not 
separating larger cattle from small cattle to pre¬ 


vent their being trampled after discovering some of 
the cattle down in the car.® 

Protection of stock from inclement weather. A 
carrier assumes no duty to resort to unusual care 
to protect stock from inclement weather.^ Thus 
it is not liable for loss or injury caused by un¬ 
precedented climatic conditions, where the provi¬ 
sions for the protection of the stock arc sufficient 
for ordinary conditions.® However, where cars 
containing live stock are set on a side track in in¬ 
clement weather, it is the duty of the carrier to use 
reasonable care to protect the stock from cold and 
not to leave them unreasonably exposed;® and, if 
the exercise of such care requires, it must remove, 
or enable the caretaker to remove, the cattle from 
the cars.^® Also, in case animals are unloaded for 
some reason incident to the transportation, reason¬ 
able care must be used in giving them shelter, so 
far as practicable, from inclement wcather.^i 

Removal of dead animals. The failure of the 
carrier to remove dead cattle on the request of care¬ 
takers accompanying the shipment, who explained 
that the presence of dead cattle was a menace to 
the others, has been held not to constitute negli¬ 
gence unless the request for their removal was 
made to some responsible authority.^® 

Shozvering overheated animals. The duty of 
showering or throwing water over hogs or other 
animals that become, or are likely to become, over¬ 
heated during transportation rests on the carrier 
who has control of the facilities for so doing,i® 


96- Colo —Southern Shepress Co. v. 

McClellan. 185 P. 347, 66 Colo. 

591. 

97- NY—Ames v. Fargo, 99 N-Y.S. 
994. 114 AppDiv. 666. 

98- Miss —^Illinois Cent. R Co. v. 
Wm. Atkinson & McDonald Co., 74 
So. 616, 113 Miss. 678. 

99- Tex.—Davis v. McMillan, Civ. 
App., 241 SW. 723. 

1- Idaho.—Cooper v. Oregon Short 
Line R. Co, 262 P. 873, 45 Idaho 
313 

10 C J. p 94 note 26. 

To constitute “negligence” on car¬ 
rier’s part, jerking or jamming of 
freight car must have been accom¬ 
plished with unusual seventy or vio¬ 
lence and not have been the ordi¬ 
nary tram movements.—Cooper v. 
Oregon Short Line IL Co., 262 P. 873. 
45 Idaho 313. 

2. Ill.—Chicago, etc., R Co. v. Cal¬ 
umet Stock Farm. 96 Ill App. 337. 
affirmed 61 NB. 1095, 194 Ill. 9, 
88.Am.S.R. 68. 

ai Iowa.—^Thompson v- Chicago, 


etc, R. Co, 139 N.W. 557, 158 Iowa 
235 

4w Or —Carstens Packing Co. v. 
Southern Pac. Co, 292 P. 89, 134 
Or. 63 

5- Ill—See Blickstein v. Chicago & 
A RwCo,. 211 Ill App. 255 
Mo —^I’aciflc JBxpress Co v. liSmei>- 
son, 74 S.W. 132, 101 Mo App. 62. 
10 C J. p 94 note 20 

6u La,—Ker Texada v. Texas & P. 
Ry. Co, 133 So. 415. 16 La App. 
66 . 

ProTfninte causa of injury 

Negligence of conductor in not 
separating small from large cattle 
held proximate cause of d<»ath and 
injury to cattle—^Ker Texada v. Tex¬ 
as & P. Ry. Co., 133 So. 415. 16 La. 
App. 66. 

7- Pa.—^Maiorano v. American Ry. 
Bxpress Co, 86 Pa,Supcr. 88. 

8l Ky.—^Louisville, etc R Co. v. 
Warfield. 98 S.W 313, 30 Ky.L. 
352. 

9- Iowa—Colsch V. Chicago, etc., R 
Co.. 163 N.W. 327, 171 Iowa 78. 

110 


Obligation not modified by special 
contract 

If a earner, while transporting a 
carload of live stork, for its own 
convenience sets the car out on a 
side track and leaves it for several 
hours exposed to extreme cold, its 
obligation to take the nee€‘ss<iry 
steps for protecting the sloc^k is of 
the highest order known to due care, 
and such obligation is not modified 
by the shipper accompanying the 
stock under a special contract which 
requires him to provide fc*ed and wa¬ 
ter.—Colsch V. Chicago, etc., R. Co., 
Iowa, 117 N.W. 281. 

19. Iowa.—Colsch V. Chicago, etc, 
R. Co., 153 N.W. 327. 171 Iowa 78 • 
11- N.J —^Peinherg v. Delaware, etc, 
R. Co, 20 A 33. 52 N.J Law 451 
12. Tex—Houston E. & W. T. Ry. 
Co. v. Southern Pine Lumber Co., 
Civ.App.. 6 SW2d 418. 

13L Iowa,—^McCoy v. Wabash Ry 
Co. 231 N.W 353. 210 Iowa 1075 
10 C.J. p 102 note 12. 

The Ckixpus Juris text is quoted 
at length and the rule as there stat- 
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even though the animals were overcrowded in load¬ 
ing, where it undertakes their transportation with 
knowledge of that fact,^^ The susceptibility of hogs 
to overheating, and the danger of death resulting 
therefrom is not within the common-law exception 
to liability treated in § 79 infra, for miuries due to 
the “proper vice” of the animal or inherent weak¬ 
ness over which the carrier would have no con¬ 
trol.^® If water is scarce on the hne of a railroad 
so that it cannot be provided for the purpose of 
applying to animals shipped in its cars when nec¬ 
essary, it is the duty of the company to inform ship¬ 
pers of the fact before they ship; and if such in¬ 
formation is withheld and animals are shipped and 
die on the route for want of water, the company 
will be liable.^® This duty it has been held is one 
which cannot be evaded by a custom of the car- 
rier^^ or by a special contract.^^ In any event, a 
contract requiring the shipper to water and feed his 
animals means no more than that the shipper shall 
see that the stock is furnished with such food and 
water as is required for consumption; it does not 
impose on him the duty of showering the animals 
to keep down their temperature.^^ All that can be 
exacted of the shipper accompanymg the animals is 
that he shall keep the employees of the carrier ad¬ 
vised as to the condition of the stock, so that they 
may apply water as necessary and, where the 
carrier's employees know the state of the weather 
and that animals in transit are suffering from heat, 
the shipper is not required to call attention to con¬ 
ditions with which they are acquainted, but may 
rely on them to discharge their plain duty of show¬ 
ering as the condition of the animals requires.-^! 

c. Effect of Caretaker Accompanying Shipment 

Generally, in the absence of an agreement to the con¬ 


trary, the carrier’s duty of caring for live stock is not 
affected by the shipper accompanying the shipment. 

A carrier is not relieved of the duty to care for 
live stock properly in transportation by the fact 
that the shipper or his agent accompanies the ship- 
ment,22 in the absence of a specific agreement that 
he will care for the stock.23 It has been held, on 
the other hand, that the presence of a caretaker re¬ 
lieves the carrier from the duty of g^vmg particular 
attention to the stock,^^^ although it does not relieve 
It from the duty to afford the caretaker a reason¬ 
able opportunity to care for the stock, and conse¬ 
quently from liability for negligence, if injury re¬ 
sults therefrom.25 It has also been held that if the 
shipper accompanies the stock and assumes to per¬ 
form certain duties of the carrier with regard to 
caring for the animals, such fact becomes a mate¬ 
rial consideration in determining the liability of the 
carrier.26 Of course, the carrier is not liable for 
damage to the animals caused by the negligence of 
the shipper’s caretaken^*^ 

d. Validity and Effect of Contract Shifting 
Duty of Care to Shipper 

Except where such contract is regarded as absolving 
the carrier from liability for negligence, a contract pro¬ 
viding that the shipper will care for the stock at his own 
risk and expense is valid and ordinarily releases the 
carrier from liability; but, where it knows that the ship¬ 
per IS not accompanying the stock, it must nevertheless 
give It the necessary attention. 

Except where such a contract is regarded as ab¬ 
solving the carrier from its negligence in failing to 
care for live stock,^* a contract between a shipper 
and a carrier which provides that the shipper will 
at his own risk and expense attend and care for the 
animals during transportation^^ is, at least where 


od followed in Atchison. T. & S F. 
Ry. Co V. Krow. 270 P. 15, 16, 132 
Okl. 281. 

Sow frequently eni-mAis should he 
idiowered necessarily depends on the 
condition of the weather and on their 
condition —Peck v. Chicagro Great 
Western R. Co.. 115 N.W. 1113. 138 
Iowa 187, 128 Am SR. 185. 16 LRA.. 
NS. 883. 

14. Ohio—Ijake Shore, etc., R. Co 
V. Gibson, 28 Ohio CirCt. 538. 

15- Tex.—^Pecos R Co. v Morrison, 
CivApp, 169 S.W. 1098. 

16- Ill—^Toledo, etc, R. Co. v. 
Thompson, 71 HL 434 

17- Ohio.—^Lake Shore, etc., R Co. 
V. Gibson, 28 Ohio Cir.Ch 538. 

10 CJ p 102 note 17. 

18L Okl.—Atchison, T. & S. F. Ry. 
Co V. Krow. 270 P. 15, 132 OkL 
281. 

10 CLJ.'p 102 note 18. 


18- Okl.—Atchison, T. & S, P. Ry 
Co. V. Krow, supra. 

10 C.J. p 102 note 19. 

2a Iowa.—Peck v. Chicago Great 
Western R Co, 115 N W. 1113, 138 
Iowa 187, 128 Am S R. 185, 16 LR. 
A..NS., 8S3. 

10 C-J. P 102 note 20. 

21. Iowa —^Peefc v, Chicago Great 
Western R. Co, supra. 

22. Wyo—^Davis v. Graham, 225 P- 
789, 31 Wyo. 239. 

10 C J. p 95 note 38. 

Ck>ii.txact not altered 
Furnishmg- of caretaker for cattle 
shipment does not alter contract of 
shipment.—Panhandle & S. F. R Co. 
V. Ross, Tex.CivJk.pp., 80 S W 2d 427- 

23. Wyo.—^Davis v. Graham, 225 P. 
789, 31 Wyo. 239. 

I 10 C J p 95 note 39. 

I 2^ S.D.—Sheehan v. Minneapolis & 
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St. Lt R. Co.. 193 N.W. 597, 46 S. 
D. 429. 

25. S.D.—Sheehan v. Minneapolis & 
St Ii R Co., supra. 

2a Iowa—Gibson v Adams Fxpress 
Co., 175 NW. 331. 187 Iowa 1259. 
27- La—Grig-ffs v. Tremont &. Gulf 
Ry. Co., 8 LaApp. 601 
28. Ky —Cincinnati, etc. R Co. v. 
Sanders. 80 S.W. 488, 118 Ky 115, 
25 KyL 2333. 

Tex—^Pecos. etc.. R Co. v. Brooks, 
CivApp. 145 SW. 649 
Limitation of common-law liability 
Srenerally see infra §§ 88—117 
28. Idaho—CrabiU v- Oregon Short 
Lme R. Co„ 200 P 121, 34 Idaho 
251—Lane v. Oregon Short Line R. 
Co., 198 P. 671, 34 Idaho 37, 15 A. 
L.R. 197. 

Mass.—New York Cent. R. Co. v. 
Sturtevant & Haley Beef & Supply 
Go, 127 NB. 509, 236 Mass. 16. 

10 C.J. p 98 notes 68, 69. 
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the owner or his agent accompanies the shipment,^® 
valid and effective, both as to intra-state and inter¬ 
state shipments and, in the absence of gross neg¬ 
ligence on Its part, the carrier will be relieved from 
liability therefor 32 Under such a contract, where 
the stock is unloaded during transportation, the duty 
of the carrier is performed when it furnishes suit¬ 
able yards m proper condition and reasonably se¬ 
cure 32 Tt IS also competent for the parties to stip¬ 
ulate that the shipper will see that the doors are 
so fastened as to prevent escape of, or injury to, 
the animals in transit,34 although such a contract 
does not relieve the carrier from the obhgation to 
use reasonable care.35 

However, although there is some authority to the 
contrary,36 it is held that, notwithstanding such con¬ 
tract, where the earner knows that no one is ac¬ 
companying the shipment, it is its duty to give the 
stock the necessary attention, and it cannot under 
such circumstances be absolved from liability for 
failure to do so.37 Also, although the contract re¬ 
quires the shipper to care for cattle awaiting ship¬ 
ment, the carrier must use ordinary care to pre¬ 
vent mjury to animals accepted for transportation. 


13 C.J.S. 

while in pens awaiting shipment, if such care is 
necessitated by its delay.33 

§ 64. • Duty to Provide Feed, Water, and 

Rest 

a. In absence of statute or special con¬ 

tract 

b. Contract imposing duty on shipper 

c. Statutory duties 

d. Time and manner of complying with 

duty 

a. In Absence of Statute or Special Contract 

In addition to its duty to provide proper facilities for 
such purpose, it is the carrier’s duty to see that live 
stock IS properly fed, watered, and rested; and it is gen¬ 
erally held that this duty, in the absence of contrary 
specific agreement, is not affected by the fact that the 
shipper accompanies the shipment. 

In addition lo the duty to furnish proper and rea¬ 
sonable facilities for such purpose,*'*3 it is the duty 
of the carrier to see that live stock in transporta¬ 
tion is properly fed, watered, and rested at suit¬ 
able intervals, so far as is reasonably necessar^*^ for 
keeping such stock in good condition and the 
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Pnrcliaser of live stock reconsigiL- 
ed en. route subiecl to bill of lading 
was hound by the original shipper’s 
contract in llie hill of lading to ac¬ 
company and care lor the shipment. 
—Clay V. New York Cent. It Co, 231 
N.YS, 424, 224 App Div. 508. 

Pailnre to ventilate car 

Where the shipper by express con¬ 
tract agrees lo care lor the animals 
and accompanies the shipment for 
that purpose, hut fails to assure 
proper ventilation of the ear, the ear¬ 
ner is not liable for damages caused 
by lack of ventilation—1 Inner v, 
F^rgo, 351 N.YS 911, 166 App Uiv, 
466—^10 CJ. P 95 note 44 fc]. 

30l Mich —Shier v. American Jty. 

Express Co, 208 N.W. 746, 234 

Mich, 505. 

JxL Iowa 

(1) A contract whereby the ship¬ 
per agrees to accompany the ship¬ 
ment and care for the animals is 
valid and ndeases the carrier from 
liability for injuries resulting to 
the stock fiom lack of care which 
could have been supplied by the care¬ 
taker who in fact accompanied the 
shipment.—^Burgher v. Chicago, etc 
It Co, 75 N.W. 192, 105 Iowa 335— 
Grieve v Illinois Cent. R, Co, 74 N 
W. 192, 104 Iowa 659- 

(2) On the other hand, such a con¬ 
tract was held invalid and not to 
absolve a earner from its negligence 
in failing lo care for live stock 
where the shipper or his agent did 
not accompany the stock—Wisecar- 
ver V. Chicago, etc., R. Co., 119 N.W. 


532, 141 Iowa 121—^Powers v Chi¬ 
cago, etc It. Co, 105 NW. 345, 130 
Iowa 615. 

31. Mich—Shier v. American Ry. 
Express Co. 20S N W. 746, 234 
Mich 505 

32- Mass—^New York Cent R Co. 
V. Sturtevant & Haley Beef & 
Supply Co.. 127 N.B. 509, 236 Mass 
16 

33- Idaho —^Lane v. Oregon Short 
Xiine It. Co., 198 P, 671, 34 Idaho 
37, 15 AIi.R 197. 

34. Wis —Chaimson v. American Rv 
Express, Co, 189 N.W. 529, 178 Wis 
286 

35. Wis.—Chaimson v. American Ry. 
Expi ess, Co , supra 

3®. Ind—^Ilerran v Chicago & E R 
Co, 135 NB 253, 78 Ind App. 253 
1 37- Iowa—Gibson v. Adams Ex¬ 
press Co. 175 N.W. 331, 1&7 Iowa 
1259 

N J —^Purity Farms v. Adams Exp 
Co, 112 A 331. 95 NJLaw 134 
ND—Mori ell v Northern J»ac. Ry 
Co, 179 NW. 922, 46 N 1> 535 
Failure to send att«»iidaiit due to 
fault of carrier 

Where under a contract a carrier 
is liable for injuries to animals 
shipped from neglect unless the ani¬ 
mals are accompanied by the owner 
or an attendant, and the carrier 
transports the animals without an 
attendant to its knowledge, the ear¬ 
ner is not relieved from proper care, 
notwithstanding it was expected that 
the attendant would accompany the 

112 


animals, but failed because of mis¬ 
le iding information by the carrier's 
agent as to when the animals would 
be moved—^I»urity Farms v Adams 
Exp. Co, 112 A 334. *)5 NJLaw 134. 
XToucompliaace with contract 

In an action tor damages lo a jack 
shipped, that a clause requiring the 
shipper to accompany and take care 
of the stock while in transit was not 
<omplied with, did not absolve the 
earner from liahiliiv—Be hade v. 
Missoun Pac. R. Co, 221 S W. 146, 
204 Mo App 88 

38- Tex—Panhandle & S F Rv. Co 
v. Vaughn. Civ App. 191 S W. 142, 
allimiud Com App., 222 SW 206 

39. Idaho—HiUhie v. On gon Short 
Line R Co, 244 P. 580, 42 Idaho 
193, 45 A.Li-K 909—Lane v. Oregon 
Short Line R Co. 198 P. 671, 34 
Idaho 37, 15 A L R 197. 

Duty to 

Furnish live stock pens and yards 
see supra § 43 

Provide fat ililies genenilly see su¬ 
pra § 40 

40, Iowa—Browtr v. Chicago, R. X. 
& P. Ry. Co-. 252 N W. 755, 218 
Iowa 317. 

La—Harmon v Louisiana Western 
R Co. 6 La App 369 
Mo—^Vaughn v St I^ouis-San Fran¬ 
cisco Ry Co. 15 SW.2d 901. 223 
Mo App. 732—^ISradford v. IJincs, 
227 S W. 889. 206 Mo App 582 
Tex—^Texas & P Ry. Co. v. McMil- 
len. Civ App. 183 S.W. 773. 

10 C.J p 94 note 29 

Duty to provide feed and water to 



13 C.J.S. 


CAItBIEBS 


§ 64 


shipper IS under no obligation to incur expense in 
that behalf, especially where the stock is being un¬ 
lawfully held at destination by the carrier.^l This 
obligation to feed, water, and rest live stock exists 
even in the absence of an express request by the 
consignor, as such a request will be iTnplied.43 It 

also exists in the absence of any statutory provi¬ 
sion,although, as will be shown in subsection c 
infra, the duty is imposed by express statutory pro¬ 
vision in some jurisdictions. Even in case of una¬ 
voidable delay, it is the duty of the carrier to make 
reasonable efforts to carry the stock to some point 
where reasonable facilities for feeding exist, and 
where food and water are obtainable,^® and to per¬ 
mit the stock to be unloaded for that purpose.^® It 
has been held that the fact that an owner of ani¬ 
mals was guilty of contributory negligence in over¬ 
crowding a car for their transportation did not re¬ 
lieve the carrier from liability for its negligence in 
keeping the car, without unloading, an unreason¬ 
able length of time at a feeding station.^*^ A ship¬ 
per’s failure to pay freight before unloading stock 
will not defeat the carrier’s liability for failure to 
delay in watering and feeding the animals where it 
was customary to unload before payment, and the 
shipper had done so on previous occasions.^ ^ 


Effect of shipper accompanying the stock. The 
fact that the owner of the stock, or his agent, by 
arrangement with the carrier, accompanies the ani¬ 
mals on the same tram does not relieve the carrier 
from the duty to feed and water them,'*® in the ab¬ 
sence of a specific agreemeiit that he would care 
for the stock,®® or of a custom known to the ship¬ 
per and assented to by him.®*^ It has been held, on 
the other hand, that where live stock is accompanied 
by the shipper, it is his duty to feed and water the 
animals, if the carrier affords him an opportunity 
of so doing at suitable places vyhere adequate fa¬ 
cilities for such purpose exist,®^ and that even if 
no such facilities exist at the point at which the 
live stock is unloaded for that purpose, it is the duty 
of the shipper to render such assistance as is pos¬ 
sible in caring for the animals and mitigating the 
damage which may be sustained.®® 

b. Contract Imposiiig Duty on Shipper 

(1) In general 

(2) Dut> to furnish reasonable 'oppor¬ 

tunity and facilities 

(1) In General 

An agreement by the shipper to assume the duty of 


animals in pens awaiting shipment 
see supra § 43 b 
jEjkbxchOxvUnaTy dSlig'eiLce 

Carrier was chargeable with ex¬ 
traordinary diligence, where sued for 
damage by failure to feed and water 
stock for prolonged period—^Bugg 
V Perry & Faircloth, 156 S.E. 70S, 
42 Ga.App. 523 

Intxa-state shipment 

The law does not require absolute¬ 
ly that the carrier unload, rest, feed, 
and water live stock en route on an 
intra-state shipment not subiect to 
the federal statutes relating to such 
matter, and it will be liable only if 
It was negligent in not taking this 
precaution and leaving it to the ship¬ 
per to do so—^l^ayne v. Parsons, 223 
P 618, 97 Okl 1C8. 

Viffeojks 

It was held, m the absence of an 
agreement to do so, that an express 
company transporting live pigeons 
was not required to feed and water 
the birds—^American Merchants’ Un¬ 
ion Express Co. v. Phillips, 29 Mich 
515 

Provision for watering 

(1) A carrier is required to make 
adequate provision for watering cat¬ 
tle shipped—^Kirby v Oregon Short 
Line R Co. 197 P 254, 59 Mont 425 

(2) A carrier is under a duty to 
give a shipment of hogs, during hot 
weather, sufficient water to drink.— 
McCoy v Wabash Ry Co, 231 NW. 
353. 210 Iowa 1075. 

13 CJ.S—S 


Railroad must break continnons 
confinement of live stock when nec¬ 
essary—^Jennings v. Missouri Pac 
R Co.. 134 So 694, 172 La 522. 

The failure of the carrier to place 
a car of mules at an unlos^^ding track 
to permit the shipper to unload and 
caie for the animals or, if it did not 
want to do this, to feed and vrater 
the animals itself, was negligence 
for which It was liable—St Louis- 
San Francisco Ry Co v. Chastain, 25 
S W 2d 28, 181 Ark. 192. 

41- Tex.—Southern Kansas R. Co v 
J. W. Burgess Co., CivApp., 90 S 
W. 189 

4a. Mo—Vaughn v. St, Louis-San 
Francisco Rv. Co, 15 S W.2d 901, 
223 Mo App 732 

Wyo—^llavis v. Crahajm, 225 P. 789, 
31 Wyo 239. 

10 C J p 95 note 31. 

43. Mo-—^Vaughn v. St Louis-San 
Francisco Ry. Co, 15 S.W2d 901, 
223 Mo App. 732 

10 C J p 95 note 32 

44. Mo.—^Vaughn v. St Louis-San 
Francisco Rv Co, supra—^Bradford 
V limes, 227 S.W. 889, 206 Mo App 
582. 

10 C J. P 95 note 33. 

45. Mass —^Brockway v. American 
Fxpress Co., 47 N £!. 87, 168 Mass 
257 

10 C.J- p 95 note 35. 

46. Tex—^Kansas City, M & O Ry 
Co. of Texas v Cliett, Civ App., 
216 S.W. 682 


4^- Iowa —^Moore v. Chicago, etc , R. 
Co. 131 N.W. 30, 151 Iowa 353 

48- Ark —St Louis-San Francisco 
Ry. Co V Chastain, 25 S W 2d 28, 
181 Ark. 192. 

49- Wyo—Davis v. Graham, 225 P. 
7S9, 31 Wyo 239 

10 C J p 95 note 38. 

The Corpus Juris text is quoted 
with approval in Davis v. Graham, 
225 P. 789, 791, 31 Wyo. 239 

50. Wyo—^Davis v. Grobam, supra. 
10 C J. p 95 note 39. 

51. Tex—^Missouri Pac. R Co v. 
Fagan. 9 S \V. 749, 72 Tex 127, 
13 Am SR. 776, 2 L R.A. 75 

10 C.J. p 95 note 40. 

52- NM.—Diamond X Land & Cat¬ 
tle Co. V Director Oenertil of Rail¬ 
roads. 205 P. 267, 27 N M. 675, 

SD—Sheehan v Minneapolis & St 
L R Co. 193 NW. 597, 46 S D 
429 

Otherwise stated 

It is the duty of the shipper of live 
stock or his agent, if either accom¬ 
panies the shipment, to sec that the 
stock IS properly fed, but it is the 
carrier’s duty to see that feed is 
available at feeding stations when 
needed —Sheehan v Minneapolis & 
St L. R Co., 193 NW 597, 46 S D 
429 

53. N.M —^Diamond X Land & Cattle 
Co. v. Director* General of Rail¬ 
roads, 205 P. 267. 27 NM. 676. 
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feeding, watering, and resting live stock is ordinarily 
valid and effective, but under such a contract the carrier 
will not be absolved from liability for matters under its 
control or for its own negligence, or if it assumes to 
perform the duty, fails to assume it although it knows 
that the stock is unattended, or prevents the shipper 
from complying with the contract. 

As a general rule, subject to some exceptions, a 
special agreement by the shipper, as a part of the 
contract of transportation, that he or his agents will 
attend to feeding, watering, and resting the ani¬ 
mals, releases the carrier to that extent from the 
liability imposed by common law or by statute, and 
if damage ensues to the animals from lack of such 
care the earner cannot be held responsible,®^ pro¬ 
vided, as will be discussed in iJhe following subsec¬ 
tion, the necessary facilities and opportunity for 
such care are made available by the earner. The 
carrier, however, cannot, without the shipper’s con¬ 
sent, impose on him any duty to accompany and to 
care for the shipment ®® 

Contracts of such a character are ordinarily re¬ 
garded as valid®® and not in violation of public 


policy.®^ Thus, although there is some authonty 
apparently to the contrary,®® it has been held that 
constitutional and statutory provisions prohibiting 
a common earner from limiting its common-law 
liability do not prevent it from making such spe¬ 
cial contracts with shippers,®® for the reason, it has 
been said, that such provisions are not intended to 
prevent freedom of contract as to matters merely 
incidental to the contract of transportation, and 
not peculiar or necessary to it.®® Also, notwith¬ 
standing some contrary authority,®^ it has been 
held that the Carmack amendment, preventing a 
carrier from stipulating against liability therem 
provided for, has not the effect of invalidating 
such contracts.®^ 

The assumption of responsibility on the part of 
the shipper for the care of animals during trans¬ 
portation cannot, however, be extended beyond the 
terms of the contract expressed or reasonably im¬ 
plied, or held to include matters under the carrier’s 
control or to exempt the carrier from liability for 
its own negligence.®® The shipper’s default m 


54u Idalio.—Crabill v. Oregron Short 
Line R Co., 200 P. 121, 34 Idaho 
251—Lane v. Oregon Short Line 
R. Co. 198 P. C71, 34 Idaho 37. 15 
A.LR 197. 

Ind—^Herran v. Chicago & E. R. Co, 
185 NE. 253, 78 IndApp. 253. 

Mass —ONTew York Cent R. Co. v. 
Sturtevant & Haley Beef & Supply 
Go , 127 N.B. 509, 236 Mass 16. 

Mo—Argenbright v. St. Louis & S 
F. Ry. Co., 267 S.W. 74, 218 Me 
App. 633. 

N.Y.—Clay v. New York Cent. R. Co, 
281 NYS. 424, 224 AppBiv. SOS. 
Tex—^Nelson v. Gulf, C & S. F, Ry. 
Co.. Civ App, 252 SW. 195—Pan¬ 
handle & S. F. Ry. Co. V. Thomp¬ 
son, Civ App, 250 SW. 751—Ft. 
Worth & D C. Ry. Co. v. Allen, 
C1V.APP, 189 SW. 765. 

10 C J. p 95 note 44 
Duty under federal and state stat¬ 
utes as affected by such contract 
see infra subsection c. 

The mle as stated in Coipns Juris 
has been cited with approval and fol¬ 
lowed. 

Mass —New York Cent. R Co. v. 
Sturtevant & Haley Beef & Supply 
Co, 127 N.E. 509, 510, 236 Mass. 
16. 

Mo—Argenbright v. St Louis & S 
F. Ry. Co., 267 SW. 74. 76. 218 Mo. 
App 633 

Act of couversioiL by carrier 

Where a shipper continued to rely 
on his contract when the carrier 
stopped the shipment and wrongfully 
or erroneously demanded additional 
freight, instead of electing to treat 
such act as a conversion, his care¬ 
taker was bound to continue to feed 


and water the live slock pursuant to 
contract.—^Panhandle & S. F Ry Co 
V. Guthrie, Tex.Civ Ajpp., 248 SW. 
106. 

Default by shipper 

It has been held that, where the 
contract provides that the animals he 
fed and watered by the shipper or, 
on his failure to comply with the 
contract, by the carrier, the failure 
of the shipper to perform these serv¬ 
ices IS a default on his part, and he 
cannot recover damages arising 
therefrom.—^Phelps v. Great North¬ 
ern Ry. Co, 213 P. 610, 66 Mont, 198. 
certiorari dismissed Great Northern 
Ry. Co. V. Galbreath Cattle Co, 44 
S.Ct. 334, 264 US. 571, 68 LEd 855, 
reversed on other grounds 46 S Ct. 
439, 271 US. 99, 70 LEd 854. 

sa. Iowa—^Hanley v. Chicago, etc, 
R. Co, 134 NW. 417. 154 Iowa 60 

56. Idaho —^Lane v Oregon Short 
Line R. Co, 198 P. 671, 34 Idaho 
37, 15 A L R 197 

Mass.—New York Cent R. Co v. 
Sturtevant & Haley Beef & Supply 
Co, 127 NE. 509, 236 Mass. 16 
Tex—^Nelson v. Gulf, C & S F. Ry. 

Co , C 1 V.APP . 252 S W 195 
10 C J. p 164 note 71. 

57- Ga—Cranor v Southern R. Co, 
78 SE 1014, 13 GaApp. 86 
56- Ky—Cincinnati, etc, R. Co v. 
Sanders, 80 S W. 488, 118 Ky. 115, 
25 Ky L. 2333 
10 C J. p 98 note 70. 

59- Neb.—Chicago, etc, R Co. v. 

Schuldt. 92 N.W. 162, 66 Neb. 43. 

10 C J. p 98 note 68 

Permissible limitations of liability 
generally see infra § 98. 
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In Iowa 

(1) A contract whereby the ship¬ 
per agrees to accompany the ship< 
ment of live slock and feed and wa¬ 
ter It IS not invalidated by a statu¬ 
tory prohibition against the limita¬ 
tion of the common-law liability of a 
carrier and, where the shipper under* 
takes to accompany the shipment 
and provide such services, the car¬ 
rier cannot be charged with liability 
therefor—^Burgher v. Chicago, etc, 
R Co. 75 N.W. 192, 105 Iowa 335— 
Grieve v. Illinois Cent. R Co, 74 
NW. 192, 104 Iowa 659. 

(2) On the other hand, it has ap¬ 
parently been held that such a con¬ 
tract is invalid and of no effect on 
the liability of the carrier where the 
shipper does not accompany the 
stock, and hence has not assumed 
performance of the duty.—^Wisecar- 
ver V Chicago, etc, R. Co., 119 N.W 
532, 141 Iowa 121—^Powers v. Chica¬ 
go, etc. R Co, 105 NW 345. 130 
Iowa 615—^10 CJ p 98 note TO [a]. 

GO. Neb—Chicago, etc., R. Co. v. 
Schuldt, 92 NW 162. 66 Neb 43. 

61. Tex—Chicago, etc, R Co. v. 
Linger, Civ.App., 156 SW 298— 
Chicago, etc., R Co v. Scott, Civ- 
App. 156 S.W. 294. 

62. Neb.—Starr v Chicago, B. & Q 
R. Co, 173 NW. 682. 103 Neb. 645. 

N Y.—Clay V New York Cent. R 
Co. 231 NYS 424, 224 App.Div. 
508 

10 C.J. p 95 note 44 [d] (3). 

63. Mass.—New York Cent. R Co. v. 
Sturtevant & Haley Beef & Supply 
Co.. 127 N.E. 509. 236 Mass. 16. 
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failing to perform the duties required of him by 
the contract will constitute no defense to the 
carrier’s liability for its default, unless the de¬ 
fault of the shipper was one of the causes of the 
damage.®^ Where the carrier undertakes to feed 
and water stock notwithstanding a contract impos¬ 
ing this duty on the shipper^ it is bound to exer¬ 
cise due care to see that the stock is given suitable 
food and water.®® So, where the carrier under¬ 
takes and assumes the duty of bedding cars before 
live stock are loaded and before the contract is 
signed, it will not be permitted to rely on an exemp¬ 
tion stipulated for in the contract imposing the 
duty of bedding on the shipper.®® Where a con¬ 
tract for the shipment of hve stock required that 
the shipper accompany the stock, for which pur¬ 
pose he was entitled to free passage, and he fail¬ 
ed to accompany the stock to feed and water them, 
and they were injured, he cannot contend that the 
carrier failed to issue transportation to him, where 
he did not request the same.®^ 

Where carrier knows that stock is not attended. 
Although there is some authority to the con¬ 
trary,®® a recognized limitation of the general 
rule is that if the carrier is aware that, notwith¬ 
standing the special contract, no one is accompany¬ 
ing the shipment as required thereby, it is bound 
properly to feed, water, and rest the animals just 
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as though no such contract had been made with 
the shipper, and it will be liable for loss or injury 
sustained by its failure to do so.®® This it is said 
necessarily results from the rule which denies to 
the carrier the right to relieve itself by contract of 
liability for its own negligence.^ The carrier 
must in such a case care for the cattle, and look 
to the shipper for reimbursement.*^^ 

Where carrier prevents compliance with con¬ 
tract. The rule shifting liability to the shipper, 
of course, has no application where he is prevented 
from compl 3 ning with the contract by the carrier’s 
own act, as by refusing to allow him to accompany 
the shipment^® or by performing the duty itself^® 
against the shipper’s protest^^ 

(2) Duty to Furnish Reasonable Opportuni¬ 
ty and Facilities 

Although the shipper assumes by contract the duty to 
feed, water, and rest live stock, the carrier has the duty 
to afford him reasonable opportunity and facilities for 
doing so, the shipper not being obliged to procure facili¬ 
ties elsewhere. 

Although a special contract requires the shipper 
to give care and furnish food and water to stock 
in transit, the earner is still bound to afford him 
or his agent reasonable opportunity*^® and facili- 
ties7® for doing so, and it will be liable for loss 
or injury from its neglect to perform this duty. 


N.T—Clay v. New York Cent- Co., 
231 N.Y.S 424. 224 App Div. 508. 

10 C J. p 96 note 47. 

UTegflierent delay 

(1) Notwithstandingr a contract re¬ 
quiring the shipper to feed cattle 
awaiting shipment, the carrier must 
feed cattle accepted for transporta¬ 
tion and in pens awaiting shipment, 
if such feeding is necessitated by its 
delay in transporting them.—Pan¬ 
handle & S. P. Ry. Co. V. Vaughn, 
Civ App., 191 S.W'. 142, affirmed, ConL 
App., 222 S.W. 206. 

(2) Other applications of rule see 
10 CJ. p 96 note 47 [c]. 

©4. S D —Drake v. Great Northern 
R., 123 N.W. 82, 24 S.D. 19. 

e©. Neb.—^Thompson v. Davis, 194 
NW 434, 110 Neb. 491. 

N.D.—Sailer v. United Railway Ad¬ 
ministration, 181 N.W. 57. 47 N.D 
126. 

Wash—^Deddy v. Great Northern Ry. 

Co, 210 P. 354, 122 Wash. 136. 

10 C J p 96 note 49. 

The Corpus JUxis text has been 
quoted with approval and the rule 
as there stated followed 
Utah.—^Byram v. Payne, 201 P 401, 
58 Utah 536. 

Wash.—^Leddy v Great Northern Ry. 
Co.. 210 P. 354, 355, 122 Wash. 136. 


Xilable only for negligence 

Where a carrier fed and watered 
the stock, the owner being present, 
and it appears that some of the stock 
was injured by reason of poison con¬ 
tained in hay, furnished by the ear¬ 
ner, It was not an insurer against 
loss by reason of the poisoned hay, 
but would be liable only for negli¬ 
gence —^Thompson v. Davis, 194 N.W. 
434, 110 Neb. 491—Starr v. Chicago, 
B. & Q. R. Co , 173 N.W. 682, 103 Neb. 
645. 

66: Tex.—Gulf, etc., R Co. v. Boger, 
Civ.App, 169 S.W. 1093. 

67- Ga—Cranor v. Southern R. Co„ 
78 SE. 1014, 13 Ga.App. 86. 

68: Ind—^B:erran v. Chicago & E R 
Co, 135 N B. 253, 78 Ind.App 253. 

10 C J. p 96 note 52, p 97 note 54 [b] 

69- N.D—Werner v. United States 
Railway Administration, 181 NW 
80, 47 ND. 49—Sailer v. United 
States Railway Administration, 181 
N.W. 57, 47 N.D. 126 
Oki—Davis V Miller, 232 P 75. 105 
OkL 158—Chicago, R I. & P. Ry. 
Co. V. W. T Hales & Co., 214 P. 
170, 89 Okl. 130. 

10 C J. p 97 note 54. 

The Corpus Juris text has been 
cited with approval in Sailer v. Unit¬ 
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ed States Railway Administration, 
181 NW. 57, 58, 47 N.D 126. 

TO- Tex—^Trout v. Gulf, etc., R. Co., 
Civ-App., Ill SW. 220- 

Tl- Tex.—^Trout v. Gulf) etc., R Co., 
supra. 

10 C J. p 97 note 56. 

72. Ala.—^Lynn v. Mellon, 131 So. 

458, 24 Ala App 144. 

10 C J. p 97 note 57 

The Corpus Juris text has been 
cited with approval in Dynn v Mel¬ 
lon, 131 So 458, 460, 24 Ala App. 144. 

78. Tex—Atchison, etc, R Go v- 
Bivins, Civ App, 136 S.W 1180 
10 C J. p 97 note 58. 

74- Mo—^101 Dive Stock Co. v Kan¬ 
sas City, etc., R Co., 75 S.W. 782, 
100 Mo App. 674 

75- Mo—Argenbright v. St. Louis & 
S. F. Ry. Co, 267 S.W 74, 218 Mo 
App 633 

Tex.—Austin v. Chicago, R I. & G 
Ry Co, Civ App., 18 S.W2d 733— 
Panhandle & S. F. Ry. Co. v 
Thompson, Civ.App, 250 S W. 751 
—Ft. Worth & D C. Ry. Co v. Al¬ 
len, Civ App., 189 S.W. 765. 

10 C J. p 95 notes 44, 45 
17a Tex.—Austin v Chicago, R. D & 
G. Ry. Co., Civ App.. 18 SW.2d 733 
—^Panhsindle & S. F. Ry Co v. 

I Thompson, Civ.App., 250 S.W. 751 
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This duty includes that of giving notice to the 
shipper in a reasonable way where such facilities 
are to be had, although the contract contains a stip¬ 
ulation that the carrier agrees to stop its cars 
at any of its stations for watering and feeding, 
when it has facilities for so doing, and whenever 
requested by the owner, in writing, so to do.^^ If 
the carrier fails to discharge this duty, any stipula¬ 
tion in the contract requiring a shipper to feed and 
water stock shipped is unreasonable and void,^^ 
and the shipper who has undertaken to procure 
feed and water for the stock is not required to pro¬ 
cure it elsewhere.^® In order to fasten liability on 
the earner it is not necessary that there should be 
a wanton refusal on its part to furnish the neces¬ 
sary facilities.^0 

Where the shipper accompanies the stock, the 
earner may rely on him to notify his agents, when¬ 
ever he thinks it necessary, to unload for feed 
and water and rest.^l It has been held, however, 
that a stipulation in a contract of shipment requir¬ 
ing such notice to be in writing is unreasonable 
and should not be enforced, and that a failure to 
grant a verbal request is sufficient on which to 
predicate a cause of action, where damage results 
therefrom,*^ and in any event such a stipulation 
may be waived by the carricr.^S 

c. Statutory Duties 

(1) Federal twenty-eight-hour law 

(2) State statutes 

(1) Federal Twenty-Eight-Hour Law 

(a) In general 

(b) Effect of contract that shipper care 

for stock 

—Ft Worth & D c Ry. Co, v. Al¬ 
len, Civ-App, 1S9 S VV 7G5, 

10 C J. p 95 notcb 44, 45, p 97 note 
60. 

The Corpus jraxis text has been 
cited with approval in Terrill v. 

Payne, 124 A. 462, 81 ISTH. 164. 

77- Tex—^Pecos, etc, R. Co. v 
Evans-Snider-Buel Co., 93 SW 
1024, 42 Tex.Civ.App. 60, 65, af- 
flrmed 97 S W. 466, 100 Tex. 190 
10 C J. p 97 note 61. 

78. Tex—^Ft. Worth, etc., R Co. v 
Daggett, 2S S W. 525, 87 Tex. 322— 

Gulf, etc , R Co. V Cunningham, 

113 SW. 767, 51 Tex.CivApp. 368 

79- Tex —Gulf, etc, R. Co, v- Cun¬ 
ningham, supra. 

80. S C.—Comer v. Columbia, etc., 

R. Co., 29 S.B 637, 52 S.C. 36. 

81. Iowa.—Westphalen v. Atlantic 


(c) Effect of shipper accompanying 

stock 

(d) Computation of time of confine¬ 

ment ; extension 

(a) In General 

Under the federal statute providing that live stock be 
unloaded if confined for greater than a specified period 
of time, and furnished with feed, water, and rest by the 
shipper, or, on his default, by the carrier, it is the car¬ 
rier’s duty to furnish the necessary facilities and to see 
that the stock is cared for as required, and a failure to 
do so is negligence per se rendering it liable to the iship- 
per except where its noncompliance with the statute is 
caused by an unavoidable accidental cause. 

The common-law duty of a carrier stated in 
subsection a, supra, is not changed, but merely made 
certain as to the time and manner of its perform¬ 
ance by a federal statute. Comp. St §§ 8651-8654, 45 
U.S.C.A. §§ 71-73, generally known as the Twenty- 
Eight-Hour Law, which provides in substance that 
an interstate carrier of animals cannot confine the 
stock in its cars for a longer period of time than 
twenty-eight consecutive hours without unload- 
mg the same for rest, water, and feeding for a 
period of at least five consecutive hours, unless 
prevented from doing so by accidental or unavoid¬ 
able causes, that the twenty-eight hour period 
of time may be Extended to a period of thirly-six 
hours if written request of the shipper or his agent 
be made separate and apart from the printed bill 
of lading or other railroad form, and, further, that 
animals so unloaded shall be properly fed and wa¬ 
tered during such rest by the owner or person in 
charge or in case of his default by the earner 
transporting the stock at the expense of the own¬ 
er or the custodian, and that the carrier have a 
hen on the animals for food, care, and water fur¬ 
nished.®** Notwithstanding a penalty is provid- 

83. Okl —St. Louis, etc, R Co v. 
Copeland. 102 P 104, 23 Okl 837 

10 C J. p 98 note 67. 

84. Ala—^Lvnn v. Mellon, 131 So. 
45S, 460, 24 AlaApp 144 

N’H.—^Terrill v. Payne, 124 A 462, 
81 NH. 164. 

Tex—^Texas & P Rv. Co v. McMil- 
len. Civ App, 183 S W. 773 
Wvo—^Davis V. Graham, 225 P. 789, 
31 Wyo. 239. 

10 CJ. p 99 notes 75. 76. 

The Corpus JTuns text has been 
cited with approval in Lynn v. Mel¬ 
lon, supra. 

Object of statute 

(1) The Twenty-Eight-Hour Law 
has for its mam purpose the preven¬ 
tion of cruelty to animals. 

Mo —^Bradford v. limes, 227 S W. 
889. 892. 206 Mo.App. 582—^Brad¬ 
ford v. McAdoo, 219 S.W. 92, 202 
Mo App. 412. 


Northern, etc., R Co., 132 N.W. 57, 
152 Iowa 232 

Neb.—^Jelfries v. Chicago, etc., R. Co, 
129 NW 273, 88 Neb. 268. 

10 C J p 98 note 65. 

To whom notice gfiven 

In the absence of a showing to the 
contrary, the shipper may assume 
that an agent transacting business m 
the office of the carrier where freight 
and passenger business is transacted 
IS the proper agent to whom his re¬ 
quest may be directed, and where it 
IS shown to be the custom for the 
passenger ticket agent to receive 
such requests, a notice to such agent 
charges the carrier with responsibil¬ 
ity notwithstanding a freight agent 
IS employed at the station—West¬ 
phalen V Atlantic Northern, etc, R 
Co, 132 N.W 57, 152 Iowa 232. 

82. Tex—Gulf, etc, R Co. v. Kim¬ 
ble, 109 S.W. 234, 49 Tex.Civ.App 
622. 
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ed for a violation of this regulation, see § 484 
infra, a failure to comply therewith is negligence 
per se, rendering the railroad company also liable 
to the shipper for the resulting injuries to the ani¬ 
mals'^® 

The duty to unload, feed, water, and rest ani¬ 
mals as 'required by the statute is a part of the 
duty of transportation incumbent upon the car¬ 
rier.^® It must see to compliance with the stat¬ 
ute,®^ and hence it has the right to unload stock 
for that purpose, whether or not authorized by the 
shipper, or even against his protest.®® The statute, 
although it gives the owner or shipper an option 
of performing the statutory duty, does not con¬ 
template a divided, dual duty but rather a single, 
tmitary one, which the owner primarily has the 


right to perform;®® but if he does not assume it, 
the carrier must do so.®® From this it follows that 
if the shipper does not assume the duty m its en¬ 
tirety, and if it is cast on the railroad, the shipper 
cannot hamper the railroad with conditions, or by 
any voluntary part performance on his part add to, 
or detract from, the railroad’s obligation to perform 
the statutory duty in its entirety.®^ 

Under this statute it is the duty of the earner 
not only to unload the animals within the stated 
period, but also to provide reasonably suitable con¬ 
veniences for feeding, watering, and caring for the 
animals, and a place reasonably suitable and suffi¬ 
cient to allow the animals to obtain rest;®^ but 
such facilities need not be owned by the earner or 
located on its nght of way.®® 


Neb —^McGinley v. Union Pac R Co , 

263 NW. 393, 129 Neb 855 
10 C J- p 98 note 72 [a]- 

(2) ‘*While prevention of cruelty 
to animals is the ‘primary* object of 
the statute, yet tbe secondary ob¬ 
jects are to prevent results flowing 
from confinement beyond the time 
limit —Bradford v. Hines, supra. 

(3) The statute is not primarily 
for the benefit of the owners of the 
stock, but IS restrictive of their 
rights—^McGmley v. Union Pac B 
Co., supra—^10 CJ. p 98 note 72 [a] 

( 2 ) 

(4) Nor was it ever intended to 
create an obligation on the carrier 
not to unload live stock within a 
lawful time.—^Bradford v. Hines, su¬ 
pra. 

Farticiilar live stock 

(1) The statute does not apply to 
poultry, or other birds, but is con¬ 
fined in its application to the trans¬ 
portation of “cattle, sheep, swine, or 
other animals/'—Clay v New York 
Cent R Co., 231 N.Y S. 424. 224 App. 
Div. 508. 

(2) The statute is not restricted 
in its application to animals intended 
to be used for food—Chesapeake, 
etc, R. Co. V American Exch. Bank, 
23 S E. 935, 92 Va. 495, 44 L.,R.A 449 

(3) The statute applies to ship¬ 
ments of horses—U S v. Powell 
CCAVa, 65 F2d 793—10 CJ. p 99 
note 78 [a]. 

(4) The statute applies to ship¬ 
ments of mules.—Chesapeake, etc, R 
Co V. American Exch Bank, supra. 

Termin^xi zailroad subject to statute 

A terminal railroad company, 
which receives cars of live stock 
from other railroad companies for 
tiansportation and delivery to an¬ 
other company or to stockyards is a 
carrier “whose road forms any part 
ot a line of road” over which a ship¬ 
ment of iLniToals is made, within the 


terms of the Twenty-Eight-Hour 
Law 

U S.—^U S V Chicago, B & Q R 
Co. CC.AC 0 I 0 293 P 185 
Tex—Gulf, G & S. F. Ry Co. v. 
Hines, Civ App., 4 S.W 2d 641 

SSu Ala—^Lynn v. Mellon, 131 So 
458, 460, 24 Ala App 144. 

La —Collins v Texas & P. Ry. Co, 
123 So 504, 11 La App. 445 
Mo —Johnson v. Wabash Ry. Co, 
App . 251 S W. 719 

Wyo—Davis v. Grebsim, 225 P 789, 
31 Wyo 239. 

10 CJ. p 99 note 78. 

The Corpus Juris text has been 
cited with approvaL 
Ala—^Lynn v. Mellon, supra 
Wyo—Davis v. GrabaTn, 225 P. 789, 
792, 31 Wyo 239. 

Carrier held negligent 

(1) Railroad, not providing proper 
food or bedding for hogs, confined in 
cars over twenty-eight hours and 
delivered m injuied condition, was 
negligent—Vaughn v. St Louis-San 
Francisco Ry. Co, 15 S W 2d 901, 
223 Mo 732. 

(2) Where the earner failed to 
feed and water stock, and gave the 
shipper no opportunity to do so 
until after the animals had been 
confined for more than forty hours 
m violation of the federal law, there 
was negligence on which a recovery 
for injuries to the animals, which 
ate off one another's tails and manes 
because of hunger, might be based 
—^Hines V. Morgan, 218 S W 672, 142 
Ark 272. 

86. Mich—Snyder v. King, 165 NW 
840, 199 Mich 345, 1 A L R. 893 

87- Neb —^McGinley v. Union Pac. 
B Co. 263 N.W 393. 129 Neb 855 

88. Ala —^Nashville, etc, R. Co v. 
Parker, 27 So. 323. 123 Ala 683. 

89- U S —^Pennsylvania R. Co v 
Swift, Pa.. 258 F. 289, 169 GCA. 
305. 


90. U S —^Pennsylvania R. Co. v. 
Swift, supra 

Mich—Ginsberg & Sons v. Wa¬ 
bash R. Co. 189 NW. 101 s. 219 
Mich 665, 28 A.L R 518, aflBrmed 
Ginsberg v Wabash R. Co., 193 N. 
W. 286, 222 Mich. 560 
Neb—Starr v. Chicago, B. & Q R 
Co. 173 NW. 682, 103 Neb. 645. 
NY—Walratb v. American Ry. Ex¬ 
press Co, 216 NYS. 545. 217 App. 
Div 83 

Recovery by carrier of expense in¬ 
curred by it in feeding and water¬ 
ing animals see infra § 314 
Statutory lien on animals for ex¬ 
pense of feeding and watermg see 
infra § 325 

91- US—^Pennsylvania R. Co. v. 
Swift & Co. Pa., 258 F. 289, 169 
CCA 305. 

Reason for rule 

“To hold tbe duty was a divisible 
one would result, not only in neglect 
of the cattle, but in the absence of 
that governmental inspection of the 
cattle in transit, which safeguards 
them from unnecessary suffering ” 
—^Pennsylvania R Co. v. Swift & Go , 
Pa, 258 F. 289. 291, 169 C C.A. 305, 

92. U S.—Southern Pac. Co. v Stew¬ 
art, CCA.Ariz, 233 F 956, 147 C 
C.A. 630, error dismissed 38 S.Ct 
130, 245 US 359. 62 L Ed. 345. 
rehearing granted 38 S Ct 203, 245 
U S- 562, 62 L Ed 472, reversed 
on other grounds 39 S Ct 139, 248 
US 446. 63 L.Ed 350. 

Mo.—Johnson v Wabash Ry. Co., 
App, 251 SW. 719 
NH—^Terrill v Payne, 124 A. 462, 
463, 81 N H 164 
10 C.J. p 99 note 77. 

93. N H —Terrill v Payne, supra 

“Although . . . [the statute] 

makes it the . . [carrier's] 

duty to provide properly equipped 
pens for holding the horses while 
they are being fed, watered, and 
rested, there is nothing m the smt- 
ute itself, or in the purpose it is 
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Although the carrier will, within the terms of 
the statute, be excused from performing its duty 
by “storm or other accidental causes,” such excep¬ 
tion clause must be taken to mean unavoidable ac¬ 
cidental causes and an eifect attributable to the 
negligence of the carrier is not an unavoidable 
cause excusing it from liability. Moreover, even 
though the transportation is delayed hy an unavoid¬ 
able cause,®5 such as by an act of God,®® the stat¬ 
ute does not relieve the carrier from liability where 
there is an entire absence of evidence that the cause 
of delay in any way interfered with the handling 
of the stock or providing it with food and water 
and giving it such care as would insure its deliv¬ 
ery at destination m good condition. 

The statute does not excuse a carrier for keep¬ 
ing animals confined for the length of time speci¬ 
fied without feed or water even if it would other¬ 
wise be negligent so to do.®^ It has been held, how¬ 
ever, that, where the carrier has given a shipment 
of stock the rest required by the statute, its fail¬ 
ure to give further time does not render it liable 
in the absence of a contract stipulation providing 
for additional time.®® 

Restriction or waiver. The provisions of the 


statute cannot be waived except in the maimer 
and on the contingencies specified therein.®® In 
other words, the statute operates as a restriction on 
the right of contract between the shipper and the 
carrier and this restriction cannot be disregarded 
and contractual rights built on it; consequently 
a contract conflicting therewith is void.i So, al¬ 
though there are some decisions which apparently 
have reached the opposite conclusion,® it has been 
held that, inasmuch as the statute makes it obliga¬ 
tory on the earner properly to care for and to feed 
and water stock in transit if the shipper or custo¬ 
dian fails so to do, the earner cannot by any con¬ 
tract relieve itself of liability for a noncomph- 
ance with the statutory requirements.® 

(b) Effect of Contract That Shipper Care 
for Stock 

A carrier contracting that the shipper attend and 
provide for the animals in transit remains under the duty 
to furnish the shipper the necessary information, oppor¬ 
tunity, and facilities to do so, aside from any request 
therefor by him, and, if it knows that the animals are 
unattended, it must furnish the care required by the 
statute. 

It has been held that a carrier contracting that 
the shipper shall attend and care for animals dur- 


intended to serve, which even sug¬ 
gests that these pens must be on the 
. . [carrier's] right of way, or 
that . . . [it] must own them 
The . - . [carrier], therefore, 
could have performed . . . fits] 

duty of providing pens, by maintain¬ 
ing them either on . , . [its] 

own land or on the land of others, 
or by hiring them whenever . . . 

[it] had occasion to use them In 
other words, the thing a carrier 
must do to avoid liability is to pro¬ 
vide suitable pens It is immaterial 
who owns them, [or] the land on 
which they stand.”—^Terrill v, Payne, 
supra. 

94. Wyo—^Davis v. Graham, 225 P. 
789, 31 Wyo. 239. 

Shipment over connectiiig’ lines 
The fact that the stock was ship¬ 
ped over connecting lines, and that 
the connecting carrier refused to re¬ 
ceive the stock from the initial ear¬ 
ner, will not exonerate it from the 
liability imposed by the statute, and 
it makes no difference that the ship¬ 
per may have a remedy against the 
connecting carrier also for refusmg 
to accept and to unload the stock — 
Texas, etc., Co v Berchfield, 46 S 
W. 900, 19 TexCivApp. 228. 

95. Wyo—^Davis v. Graham, 225 P. 
789, 31 Wyo 239. 

96. La.—Collins v. Texas & P. Ry. 
Co, 123 So. 504, 11 La.App. 445. 

10 C J. p 99 note 80. 

The Cozpiui Juris teact has been 


quoted with full approval and the 
rule as there stated followed with¬ 
out other citation of authority —Col¬ 
lins V. Texas & P Ry. Co., 123 So 
504, 506, 11 LaApp. 445. 

97- Ga.—^Hogg V Louisville & N R 
Co, 127 SB. 830, 33 GaApp. 773. 

10 C J. p 99 note 81. 

“At common law, it was the duty 
of earners transporting live stock 
for long distances to feed, water, and 
rest them as reasonable necessity 
required. The statute only makes 
certain when and where such com¬ 
mon-law duty shall be exercised 
The object of the statute being to 
prohibit the confinement of animals 
longer than the time specified, it is 
not to be construed as a grant of 
privilege to the carrier, authorizing 
it to confine stock for the length of 
time therein specified, irrespective of 
the question of negligence in so do¬ 
ing.”—^Texas & P. Ry Co v McMil- 
len, Civ-App, 183 SW. 773, 776. 

9 a. Mo—^Kent V Chicago, etc, R. 
Co, App., 176 SW 1105. 

99- XJ S —^Baltimore & Ohio South¬ 
western R Co V. XJ. S, Ohio, 31 
S Ct. 368, 220 U S. 94, 55 L Bd. 384 
Ind—Cleveland, etc, R Co v Hayes, 
102 N.E. 34, 103 NE. 839, 181 Ind. 
87. 

1- Ark.—Missouri Pac. R Co. v 
Burnett, 247 S.W. 1047, 157 Ark 
58, error and petition for certiorari 
dismissed 44 S Ct. 458, 266 U.S. 572, 
583, 68 L.Ed. 1185. 
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Mo —^Johnson v. Wabash Ry Co., 
App, 251 S W. 719 

Agreement not to unload at public 
pens 

A mere agrreement that there 
should be no unloading of hogs m 
the public pens at destination does 
not, however, violate the statute, it 
being within the legal right of a car¬ 
rier to perform an agreement not to 
unload at destination or any particu¬ 
lar place or in any particular man¬ 
ner—^Missouri Pac. R. Co. v. Burnett, 
247 SW 1047, 157 Ark. 58, error and 
petition for certiorari dismissed 44 
set 458, 266 XJ.S 572, 583. 68 LEd. 
1185 

2b XJ S —^Missouri Pac. R Co. v. 
Texas & P. Ry. Co., CC.La., 41 P. 
913 

K.Y —^Haner v. Fargo, 151 N.T S. 913, 
166 AppDiv. 466. 

10 C J. p 99 note 84. 

3. Ala—^Lynn v Mellon, 131 So. 458, 
24 Ala App 144 

Ark—^Hines v. Morgan, 218 S W. 672, 
142 Ark. 272. 

Mich—Snyder v King, 165 N.W. 840, 
199 Mich 345, 1 AL.R 893. 

Mo —Johnson v. Wabash Ry Co., 
App, 251 S.W. 719. 

10 C J. p 99 note 85. 

The statute imposes the absolute 
duty to feed and water the stock at 
the expiration, of the thirty-six hour 
release period upon the carrier, ir¬ 
respective of any contract with the 
shipper shifting the duty.—^Hmes v. 
Morgan, 218 S.W. 672. 142 Ark. 272. 
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mg transportation remains tinder the duty to fur¬ 
nish adequate facilities for feeding and watering 
stock,^ and to provide the shipper with reasonable 
information^ and opportunity® for performing the 
services he has undertaken; and it will be liable 
for the damage resulting from its failure or re¬ 
fusal to do so. The failure of the owner or care¬ 
taker to request or demand such opportunity does 
not, as a matter of law, excuse the carrier from 
liability^ inasmuch as the statute provides for the 
performance of the duty by the earner on the de¬ 
fault of the shipper.® Notwithstanding a contract 
obligating the shipper to comply with the duty, if 
he fails to accompany the shipment to perform it, 
the carrier must unload, feed, and rest the animals 
within the requisite time the same as though no 
contract had existed.® 

(c) Effect of Shipper Accompanying Stock 

Although the shipper accompanying the animals in 
transit has the primary duty to feed, water, and rest 
them in compliance with statute, the carrier is obligated 
to provide facilities and undertake this duty if the ship¬ 
per fails or refuses to do so; and, it must unload the 
stock for that purpose even in the absence of the ship¬ 
per’s request. 

Although it has been held to be the rule that 
where the shipper or his agent in fact accompanies 
the shipment, it is primarily his duty to comply with 
the statute,^® and a refusal to perform or assist in 
the performance of the duty constitutes a defense 
in an action against the carrier for unskillful han¬ 
dling of the hve stock, especially where a con¬ 
tract provision exempts the carrier from liability 


for loss due to the act or default of the shipper,^^ 
the carrier must ordinarily feed, water, and rest the 
animals if the shipper or his agent accompanying 
the shipment fails to do so,^^ it being held that the 
general rule stated in subsection a, supra, that the 
presence of a caretaker does not relieve the earner 
of its duty, m the absence of a specific agreement 
that the shipper would care for the stock, is applic¬ 
able under the federal statute.^® This duty of a 
carrier is not dependent on any demand of the 
caretaker that the statute be complied with, and his 
failure to request that the stock be tmloaded for 
that purpose is no defense to the shipper’s action 
for damages,^^ at least in the absence of an agree¬ 
ment placing the duty of feeding and watering the 
stock on the shipper.^® In any case, the earner 
is obligated to make available proper and adequate 
facilities for the performance of the statutory re- 
quirements.1® 

(d) Computation of Time of Confinement; 

Extension 

Under provision of statute to that effect, the time of 
confinement on connecting roads is included in estimating 
the time of prohibited confinement. The shipper’s privi¬ 
lege, under provision of the statute, to extend the time 
of confinement from twenty-eight to thirty-six hours, by 
written request therefor, does not obligate the carrier to 
confine the stock as long as twenty-eight hours. 

Under a provision of the statute that, in esti¬ 
mating the prohibited confinement, the time dur- 
mg which the animals have been confined on con¬ 
necting roads from which they are received should 
be included, a carrier is guilty of a violation of the 


4. Utah—^Dee v. San Pedro, L A & 
S L H Co, 167 P. 246. 50 Utah 
167. 

Stock in. cars or in. yard, awaiting' 
delivexy 

Railroad, not having provided fa¬ 
cilities for feeding horses shipped 
while they were in its charge, and 
before delivery to consignee, became 
liable for damage sustained by ship¬ 
per by animals having been deprived 
of food for more than thirty-six 
hours, whether horses were in cars 
or m stockyard awaiting delivery — 
Dee V San Pedro, L A. & S. D. R 
Co. 167 P 246, 50 Utah 167. 

5. Neb—^McGinley v. Union Pac. R 
Co, 263 NW 393, 129 Neb 855 

6. Neb.—^McGinley v. Union Pac R 
Co., supra 

N.Y—Walrath v. American Ry. Ex¬ 
press Co. 216 N.Y.S 545, 217 App. 
Div. 83 

7- NY.—Walrath v. American Ry. 

Express Co, supra. 

10 C J p 99 note 79. 

“The failure of a shipper to notify 
or to demfl^nd of a railroad company 


that it shall stop a train of stock so 
that he can water, feed, and rest the 
cattle before they have been confined 
more than twenty-eight hours is not 
necessarily fatal in all cases to his 
right to recover for damages caused 
by the confinement, if he has in no 
way requested or consented to the 
continued confinement and transpor¬ 
tation of the stock.”—Southern Pac 
Co. V. Arnett, Utah, 126 F. 75, 79, 61 
CC.A. 131. 

8. NY.—Walrath v. American Ry. 
Express Co, 216 N.Y S. 545, 217 
App.Div 83 

9. Iowa—Gibson v. Adams Express 
Co., 175 NW. 331, 187 Iowa 1259. 

la US—^Atchison, T. & S P. Ry 
Co. V Merchants’ Dive Stock Co, 
CC.AN.M., 273 F 130 
Neb—Starr v. Chicago, B. & Q R 
Co, 173 N.W. 682, 103 Neb. 645 

11. U.S.—Atchison, T. & S F. Ry 

Co. v. Merchants' Live Stock Co., 
C.CAN.M.. 273 F. 130. 

No right of aetton. 

It has been held that where a ship¬ 
per of live stock consents to, and 
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participates with the earner in, the 
violation of the twenty-eight hour 
law, he cannot thereafter maintain a 
civil action for damages alleged to 
have been caused by such violation. 
—^Fluckiger v. Chicago, etc., R Co., 
154 N.W 865, 99 Neb. 6. 

12. Neb.—Starr v. Chicago, B & Q. 
R. Co, 173 NW. 682, 103 Neb 645. 

13. Wyo—^Davis v. Graham, 225 P. 
789, 31 Wyo 239 

14. Iowa—^Heisel v. Minneapolis & 
St. D R. Co., 171 N.W 177, 180, 185 
Iowa 885. 

The shipper “had the right, in de¬ 
livering the shipment to the earner, 
to assume that the carrier would 
I obey the law. . . . The carrier 

cannot be allowed to escape liability 
for its disobedience of a mandatory 
law because of a failure to protest 
by the servant of one who suffers in¬ 
jury therefrom "—^Heisel v. Min¬ 
neapolis & St. L. R Co., supra. 

15. Wyo.—^Davis v. Graham, 225 P. 
789, 31 Wyo. 239. 

16. Neb.—Starr v Chicago, B. & Q. 
B. Co., 173 N.W. 682, 103 Neb. 645. 
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statute if it fails to give animals rest, feed, and 
water when the period of twenty-eight hours 
from the time they were last fed expires, although 
they were in the possession of a connecting car¬ 
rier during part of that period-^^ 

The right vested in a shipper by the statute to 
extend the period of confinement of animals from 
twenty-eight to thirty-six hours is a valuable one, 
and the duty is imposed on the carrier to afford 
a reasonable opportunity for its exercisc.^^ The 
power of the shipper to extend the time limit of 
confinement is not, however, a privilege ipso fac¬ 
to to impose an obligation of the carrier to keep 
the stock confined as long as twenty-eight hours but ^ 
only a privilege to extend the time from twenty- 
eight to thirty-six hours.^® 

The requirement of the statute that the shipper’s 
request for an extension be written and “separate 
and apart from any printed bill of lading, or other 
railroad form,” is sufficiently complied with by a 
request on a separate railroad form which contains 
the request alone,®® or, it has been held, by a writ¬ 
ten indorsement in the blank margin of the bill 
of lading.®! A request signed by the shipper with¬ 


out consideration to himself or detriment to the 
earner for an extension of time may be revoked 
by him.®® Where a railroad company failed to 
maintain pens for unloading stock so as to com¬ 
ply with the act, and a conductor of a stock tram 
stated to the shipper that, unless he would sign 
a written release extending the time to thirty-six 
hours, he would unload the cattle without pens, and 
the shipper signed the release to prevent such un¬ 
loading, the release was not invalid as having been 
obtained by duress of property.®® 

(2) State Statutes 

Under various state statutes regulating the feeding, 
watering, and resting of live stock, the carrier may be 
required to furnish adequate facilities therefor, but the 
duty of actually feeding and watering the stock may be 
shifted by contract to the shipper, and the carrier will 
be relieved of responsibility therefor even though the 
shipper fails to accompany the stock to render this 
service. 

State statutes, similar to the federal statute con¬ 
sidered in subdivision c (1) of this section, which 
provide for the feeding and watering of stock in 
transit, have for their purpose the prevention of 
cruelty to animals and the protection of the pub¬ 
lic health from diseased animals;®! they do not 


17. Ky. —Cincinnati, etc, R, Co v 
Gregrgr. 80 SW. 512, 25 Ky-L. 2329 

18L Neb —^McGmley v Union Pac 
H Co., 263 N.W. 393, 129 Neb. 855. 
Purpose of provision 

“While - . . one of the pur¬ 
poses of the permission to extend the 
time of confinement upon a request 
was that the person in custody dur¬ 
ing the transportation might provide 
for an unanticipated emergency 
. . . another of the purposes of 

the permission was to enable those 
owners, whose cattle were shipped 
from points more than 28 and less 
than 36 hours’ run from their desti¬ 
nation, or from pens suitably equip¬ 
ped for unloading, watering, feeding, 
and resting them, to avoid unloading 
them on the way. It is much more 
cruel and injurious to cattle and 
sheep to unload and reload them than 
It is to continue their confinement 8 
hours when the 28-hour limit is 
reached ”—^McGinley v. Union Pac 
R Co. 263 N.W. 393. 399, 129 Neb 
855. 

IkiahilLty for resnlting delay 

Where terminal carrier was ad¬ 
vised when shipment was turned 
over to it that shipment was for 
certain market, and conductor, when 
inquired of as to when tram would 
arrive at destination, made answer 
disclosing that ample time remained 
to comple'te movement of cattle be¬ 
fore expiration of twenty-eight-hour 
limit, but earner’s yardmaster at in¬ 
termediate pomt had cattle unloaded 


for feed, water, and rest, because of 
carrier’s rule requiring ten hours 
from leaving time at that point to 
make destination, without informing 
caretaker in charge or giving care¬ 
taker opportunity to execute request 
for extension of time to thirty-six 
hours, the earner was negligent in so 
unloading the stock, and liable for 
loss resulting from the delay—^Mc- 
Ginley v. Union Pac. R. Co., 263 N.W. 
393, 129 Neb. 855. 

19. Xn. acissouxl 

(1) The rule slated in the text has 
been enunciated—^Bradford v. Hines, 
227 SW. 889, 206 Mo App 582. 

(2) If was held, apparently con¬ 
trary to this rule, that where a ship¬ 
per, to escape contagion at a point 
en route, desired more time for 
transit without unloading than twen¬ 
ty-eight hours, by giving his written 
request for extension of time to thir¬ 
ty-six hours, he became entitled to 
such an extension as would cause un¬ 
loading not earlier than some lime 
between twenty-eight and thirty-six 
hours, and that a lawful couti'act to 
that eirect resulted, which gave rise 
to a cause of action in the shipper 
if violated by the carrier—^Bradford 
V McAdoo, 219 SW. 92, 202 Mo App. 
412 

(3) It has been said that the case 
of Bradford v. McAdoo, supra, is 
distinguishable on the ground that 
the court was not dealing with the 
question whether the contract alone 
created a bmding obligation on the 
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earner not to unload within any spe¬ 
cified lawful time but whether such 
obligation was created by a custom 
whereby the attachment of an agree¬ 
ment extending the twenty-eight 
hour period constituted an agree¬ 
ment by the carrier not to unload 
before that time —^Bradford v. Hines, 
supra. 

20- Neb.—^McGinley v. Union Pac. 
R Co., 263 N.W. 393, 3DS, 129 Neb. 
855. 

“The plain object of this clause, of 
the act [requiring the request for 
extension to be separate and apart 
from any printed bill of lading or 
other railroad form] was to make 
it certain that the owner or person in 
custody of the shipment should 
know, when he made the request, 
that he was making it, and should 
exercise his judgment and choice in 
the matter . . . The end sought 

IS as perfectly attained by a separate 
request upon a railroad form as by 
one upon any other piece of paper*’ 
—^McGinlcy v. Union Pac R Co., su¬ 
pra 

21- Va—^Norfolk, etc, R. Co. v. 
Steele, 86 S E. 124. 117 Va 7SS 

22i. N M —^Durrett v. Chicago, etc, 
R Co., 146 P. 962, 20 NM 114 

23. Tex—^Kansas City, etc, R. Co. 
V. Graham, Civ.App, 145 S W. 632. 

24l Mass—^Hendrick v. Boston, etc., 
R Co, 48 N.E 835, 170 Mass. 44. 
Penalties for violation of statute 
see mfra § 491. 
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apply to interstate shipments 25 Under a statute 
which imposes on the carrier the duty to feed and 
water the stock, the carrier may be required to 
furnish places where the stock may be unloaded, 
watered, and fed without injury in any kind of 
weather if the cars in which they are transported 
are not properly constructed for that purpose.25 
A statute of such a character authorizes the ear¬ 
ner to contract with the shipper of animals that he 
shall attend to the feeding and watering of the 
stock himself.27 Under a statute which imposes 
penalties on the carrier for failure to unload, feed, 
and water stock as provided therein,28 or which 
imposes such a duty on the earner unless it pro¬ 
vides otherwise by special contract,29 the failure 
of the shipper to accompany and take care of the 
animals as required by his special contract relieves 
the earner from the duty to feed and water, as 
concerns its liability to the shipper. On the other 
hand, the shipper’s failure to accompany and care 
for the animals as called for by the contract of 
shipment does not absolve the carrier from liability 
under a statute providing that the stock be fed 
and watered by the shipper or m his default by the 

carrier.20 

d. Time and Manner of Complying with Duty 

In compliance with its duty, the carrier may be re¬ 
quired to stop the tram, or set out the cars at an in¬ 
termediate stopping place, or place the cars at a con¬ 
venient place for unloading. The carrier, however, is not 
obligated to accede to the shipper’s request for the per¬ 
formance of the duty, where the demand is' unreasonable, 
and ordinarily the times when, and the places for, rest 
and refreshment are to be left to ixs judgment. 

If reasonable opportunity for feeding and water¬ 


ing is not otherwise afforded, the carrier should 
stop the train for that purpose-^i jf unloading is 
necessary, it is the duty of the carrier to place 
the cars where the stock can be unloaded by the 
persons in charge.22 the request of the ship¬ 
per it is the duty of the carrier to set out the car 
containing the animals at an intermediate stop¬ 
ping place, if essential to avoid injury from con¬ 
tinuance of the transportation.23 

Where, however, cattle are brought to the carrier 
for shipment in apparently good condition, the 
carrier is not liable for failing to furnish oppor¬ 
tunities to water them before commencing trans¬ 
portation, unless notified of the necessity thereof.2* 
It has also been held that the times when, and 
places where, rest and refreshment may be neces¬ 
sary must be left to the judgment of the car¬ 
rier, and not the shipper, who cannot demand of 
the carrier that it feed the live stock at any par¬ 
ticular time or place 5 this'is so notwithstanding 
the contract of shipment requires the shipper to 
feed, water, and care for the stock at his own risk 
and expense.26 While the carrier is bound to af¬ 
ford proper facilities and reasonable opportunities 
for rest, feed, and water, it is not required to sup¬ 
ply these on a mere demand of the shipper without 
regard to the reasonableness or necessity of such 
demand.27 So the duty of a carrier whether by 
contract or rule of law to exercise proper care 
for the preservation of live stock in transporta¬ 
tion does not require it to permit the shipper to 
unload the stock for rest and feeding for a con¬ 
siderable period of time m order to improve 
them for market instead of merely to preserve 


Effect of quarantine regnlations 
A statute which, provides that rail¬ 
road comi>anies shall not confine ani¬ 
mals in cars for more than twenty- 
eig:ht consecutive hours, is not su¬ 
perseded by an order of the board 
of cattle commissioners forbidding: 
a railroad from unloading: any neat 
cattle for any purpose whatever ex¬ 
cept upon written permit from the 
board, at any place except certain 
designated quarantine stations — 
Hendrick v. Boston, etc, R Co, 48 
N E 835, 170 Mass 44. 

25, Tex.—^International, etc, R. Co. 
V Startz, 82 S W. 1071, 37 Tex Civ. 
App. 51. 

26. Tex—^International, etc, R Co. 
v McRae. 18 SW 672, 82 Tex 614, 
27 Am S R 926. 

27- Tex—^Pt Worth, etc, R Co v 
Dag:g:ctt, 28 S W. 525, 87 Tex 322— 
Gulf, etc, R Co. V. Winn, Civ App, 
178 S.W 697—^Dickerson v San 
Antonio, etc, R. Co., Civ.App, 170 
S.W 1045. 


28u Iowa —^Burgher v. Chicago, etc, 
R Co, 75 NW 192, 105 Iowa 335— 
Grieve v. Illinois Cent. R Co, 74 
NW 192, 104 Iowa 659. 663 
'Tf the owner undertakes to over¬ 
see the transportation of his stock 
and attend to loading and unloading 
it, feeding and watering it, whether 
by contract or voluntarily, and it 
suffers injury through his fault, he 
cannot recover, though the contract 
in no way relieves the company from 
liability ”—Grieve v. Illinois Cent 
R. Co, supra. 

29. U S —^Missouri Pac. R. Co v. 
Texas & P. R Co. C C La, 41 P 
913. 

30. S C —^Millan v. Southern R. Co , 
36 SB. 571, 58 S.C 247—Crawford 
V Southern R Co, 34 S.E. 80, 56 
SC- 136—Comer v. Columbia, etc, 
R Co, 29 SE 637, 52 S C 36 

10 C J. p 100 note 95 

31. Tex.—Gulf, etc., R. Co. v Gann, 
28 SW. 349, 8 Tex Civ App. 620. 

32. Mass.—^Brockway v. American 
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Express Co, 47 NE. 87, 168 Mass. 
257. 

Wis.—^Bums V. Chicago, etc, R. Co, 
80 N W. 927, 104 Wis. 646. 

10 C J. p 100 note 1 

33- Conn —Coupland v. Housatonic 
R. Co, 23 A. 870, 61 Conn. 531. 15 
L.RA. 534 

34u Tex.—San Antonio, etc., R Co 
V. Chittim, Civ App. 135 S.W. 747 

10 C J p 101 note 3 

35- Tex.—Austin v Chicago, R. I. & 
G Ry Co, Civ.App.. 18 S.W.2d 733 

10 C J p 101 note 4 

3& Miss —^Illinois Cent R Co. v. 

I Peterson, 10 So. 43, 68 Miss. 454, 
14 L.R.A 550. 

10 C J. p 101 note 6. 

37. La—^Regan v. Adams Express 
Co.. 22 So. 835, 49 La Ann. 1579. 

Neb—Keat v Chicago, etc, R. Co., 
154 NW. 220. 98 Neb 641 

Tex.—^Missouri, etc., R Co. v. Clar^ 
79 SW 827, 35 Tex.Civ.App. 189. 
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their physical condition, and the right of the ship¬ 
per to such a privilege must be expressed in his con¬ 
tract of shipment.^* On the other hand, where 
the carrier has established a usage of unloading 
at a particular place for the proper care and neces¬ 
sary preservation of certain live stock, the ship¬ 
per, in the absence of notice of a change of usage, 
has the right to expect that such usage on the part 
of the earner will be observed, and if it is not ob¬ 
served, resulting in loss to him, he may hold the 
carrier responsible therefor. 3 9 
While the carrier’s duty does not require it to 
keep water on hand in its pens at all times and 
under all circumstances,** 9 such duty is not dis¬ 
charged by stopping at places where there are no 
such facilities, or where neither food nor water is 
obtainable.^^ Where the carrier undertakes to 
rest and water sheep as required by statute, it must 
furnish wholesome water, and it will be liable for 
injuries to the animals caused by the drinking of 
imwholesome water,^^ notwithstanding it had no 
knowledge of the fact that the water was of such 
a charactcr.^3 Xhe carrier’s duty is not discharg¬ 
ed by showing that unwholesome water furnished 
was the water offered by that section of the country 
where it appears that it was not impossible, by 
reasonable efforts, to furnish wholesome water for 
the stock.^^ 


§ 65- Duty of Complying with Quaran¬ 

tine Regulations 

A carrier in transporting live stock has the duty to 
comply with quarantine regulations; and, as part of the 
service required by the shipping contract, it must dip 
animals where this is required by law, although some 
authority holds this to be a duty of the shipper in the 
absence of special contract to the contrary. 

A carrier is under the duty to comply with 
quarantine regulations concerning the transporta¬ 
tion of live stock.**® Although it has been held 
that, in the absence of special contract,^® the 
duty of dipping cattle in compliance with quaran¬ 
tine regulations before transportation to points out¬ 
side a quarantine area is no part of the contract 
of shipment and rests primarily with the ship- 
per,47 it has also been held that it is part of the 
service required by the shipping contract,^* and 
that in performing such service the carrier must 
exercise ordinary care.**® A carrier which, in¬ 
tending to comply with quarantine regulations, 
refuses to receive cattle for transportation unless 
tuberculin tested or castrated is not liable for dam¬ 
age to the animals caused by the shipper’s compli¬ 
ance with the earner’s demand.®® Likewise, not¬ 
withstanding a federal statute permitting the inter¬ 
state transportation of animals from a quaran¬ 
tined area for the purpose of immediate slaughter, 
without dipping, a carrier which refuses to accept 


38. Mo—Banka v. Ghicagro, etc., R. 
Co., 134 S.W. 1071, 153 MoApp. 469. 

The tezm **1111,” used with relation 
to shipments of live stock, means 
feeding: and watering: stock just prior 
to sale so as to increase their weigrht 
and thus enhance their value—^Texas 
& P. Ry. Co V. West Bros, Tex.Com. 
App., 207 SW 918, affirming: in part 
and reversing- m part St, Louis, I. 
M & S. R. Co. V. West Bros. Co., 
CivApp., 159 SW 142, rehearing de¬ 
nied Texas & P. R. Co. v. West Bros, 
214 SW. 808. 

39. Ark—St. Louis Southwestern R. 
Co. V. Mitchell, 142 S.W. 168, 101 
Ark. 289. 37 LRA.N.S, 546. 

4(k Tex.—San Antonio, etc., R. Co. 
V. Chittim, Civ.App, 135 SW. 747. 

41. Utah.—Groot v. Oregon Short 
Line R Co.. 96 P. 1019, 34 Utah 
152 

40. Utah.—Byram v. Payne, 201 P 
401, 58 Utah 636, 18 ALR 1110. 

43. Utah.—^Byram v. Payne, supra 

44. Tex. — Chicago, etc, R. Co. v. 
Mitchell, CivApp, 85 S W. 286. 

10 C.J. p 101 note 10. 

4& Ark—St. Louis, I M & S Ry 
Co. V. Campbell, 172 S.W. 823. 116 
Ark. 119. 


Liability of earner for: 

Causing quarantine of ammals of 
another see C.XS. title Animals 
§ 52 

Communication of disease by ani¬ 
mals transported see C J S. title 
AniTnals § 66. 

Xnspection at yard nearest gaazan- 
tine line 

The quarantine regulations requir¬ 
ing carriers to unload horses brought 
into the state from pomts west of 
the Missouri nver for inspection, un¬ 
less copy of a certificate of health is 
attached to the waybill, do not re¬ 
quire a railroad company to unload 
a shipment of horses at the yards 
nearest the Missouri nver, hut only 
at the yards nearest the river upon 
its line,—Marks & Shields v. Chica¬ 
go. R. I. & P. Ry. Co, 169 NW. 764, 
184 Iowa 1352. 

46l Tex —^Texas, etc., R. Co. v. 
Crowder, CivA.pp., 165 SW. 116. 

-Mr. Tex—Clegg v. Gulf, etc, R. Co., 
137 SW. 109. 104 Tex. 280—^Texas. 
etc, R. Co. V. Crowder, Civ.App, 
165 SW. 116. 

48. Okl—Schaff v. Hudg:ins, 221 P. 
90, 96 Okl 173, certiorari denied 
44 set. 454, 264 U.S. 595, 68 LBd 
867—Bzell v. Midland Valley R. 
Co., 174 P. 781, 73 Okl. 40~Mis- 
sourl, K. & T. Ry. Co v. Skinner, 
160 P. 875, 61 Okl 189. 


Separate contract 

Under an interstate shipment of 
cattle, dipping of the cattle is cov¬ 
ered in the contract of carnage, and 
is not a proper subject of a separate 
contract —Bzell v. Midland Valley 
R. Co, 174 P 781, 73 Okl. 40 

49- Okl.—Schaff V. Hudgins, 221 P. 
90, 96 Okl 173, certiorari denied 
44 set. 454. 264 US 595, 68 LEd 
867—^Missouri, K & T. Ry Co v 
Williamson. 180 P. 961, 75 Okl 36 

MegUgence measured by terms of 
contract 

The question of negligence in the 
performance of the earner's duty to 
dip cattle in compliance with quaran¬ 
tine regulations must be measured 
by the terms of the shipping con¬ 
tract—Schalf V. Hudgins, 221 P 90, 
96 Okl 173, certiorari denied 44 S Ct 
454, 264 U.S. 595, 68 L.Ed 867—Mis¬ 
souri, K. & T Ry. Co. V. Skinner, 160 
P. 875, 61 Okl. 189. 
imnecessary dipping 

Where cattle shipped into another 
state had been inspected and a proper 
certificate of inspection issued, and 
the carrier on its own initiative 
caused them to he dipped again at 
their destination, the carrier is liable 
to the shipper for the expense — 
Robinson & Reynolds v. Atlantic 
Coast Line R. Co.. 112 SE. 389, 28 
GaApp. 484. 

50- Tex—^Texas & P Ry. Co. v. Mc- 
BoweU, Civ-App., 222 S.W. 1109. 
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such, shipment without dipping is not liable in dam¬ 
ages for injuries occasioned by the shipper’s dip¬ 
ping of the cattle where a state quarantine reg¬ 
ulation so required before the cattle could be ten¬ 
dered for transportation.51 

Contributory negligence of shipper. The refus¬ 
al of the shipper to consent to the confinement of 
his cattle longer than twenty-eight hours, necessi¬ 
tating their being unloaded in infected pens and 
nonquarantined territoiy, is contributory negligence 
precluding a recovery for injuries caused by im¬ 
proper dipping, where noninfected territory could 
have been reached in two hours over the twenty- 
eight-hour period, which would have obviated the 
necessity of dipping.52 

§ 66- • Care Required in Respect of Sick 

or Pregnant Animals 

The carrier, in the absence of negligence on its part, 
is not liable for damage resulting from the sickness or 
pregnancy of animals in transit. 

A carrier of live stock is not liable, except in 


case of negligence proximately contributing there¬ 
to, for damages occasioned by sickness of the 
animals.53 So, in the absence of notice or of facts 
sufficient to charge a carrier with knowledge that 
animals shipped are pregnant, such condition is a 
hidden or concealed defect, and the carrier in han¬ 
dling the shipment will not be charged with greater 
care than that ordinarily exercised in handling such 
animals that are not pregnant and where the 
carrier carries such animals without negligence on 
his part there can be no habihty for injuries due to 
such causes.SS On the other hand, where, although 
not expressly informed of the fact by the ship¬ 
per, the pregnant condition of an animal is plain¬ 
ly apparent to the carrier, or plainly inferable 
from facts known to it, the carrier will be liable 
for mjuries caused by its negligence in not handlmg 
the animal with due care under the circumstances.®® 

Mistakes of veterinarian. A carrier transport¬ 
ing a horse is not liable for mistakes made by a vet¬ 
erinarian it secured to treat the horse, unless it 
failed to exercise reasonable care in selecting 
him.®^ 


I. DUTY AS TO LOADING AND UNLOM)ING 


§ 67- Inanimate Freight 

a. In general 

b. Where shipper assumes duty 

a. In General 

The carrier ordinarily has the duty to load and un¬ 
load freight, except that it is not required to unload 
bulky freight shipped in carload lots or cars delivered 
off its premises. 

The carrier is bound to furnish proper faalities 


for the loading and unloading of freight®® It 
is not, however, required to establish facilities to 
accommodate each patron, and it has the right to 
load or unload cars where its facilities or appliances 
for such work are located.®® 

Subject to qualifications hereinafter stated, it is 
also the primary duty of the carrier properly to 
load and unload freight delivered to it for trans¬ 
portation, and it will generally be liable for loss 


51- Tex.—Pecos & N. T Ry. Co. v. 
TTali. Com.App., 222 SW. 170, re- 
versingr, CivApp., 189 S.W. 535. 

52. Tex.—Kansas City, etc, R. Co. 

V. KcCunmng^ham, Civ.App, 149 S. 

W. 420. 

'SO. Ky.—^Louisville & N. R Co. v. 
Taylor, 205 SW. 934. 181 Ky. 794. 
10 C J. p 102 note 24. 

54. Neb—Daily v. Cbicagro, St. P., 
M. & O Ry. Co.. 194 N.W. 676, 110 
Neb. 481. 

10 C J p 102 note 25. 

55. Tex.—Gulf, etc., R. Co. v. Sta¬ 
ton, CivApp, 49 SW. 277. 

56;. Neb—Daily v. Chicago, St. P. 
M & O Ry. Co.. 194 NW. 676, 110 
Neb. 481. 

Animal accustomfid to Shipment 
Although a common carrier is not 
an Insurer of animal agamst injury 
or death caused by their nature 
which could not be guarded agamst 
by foresight and vigilance, where a 
mare was heavy with foal and ac¬ 


customed to being shipped by car, 
the evidence may be such as to war¬ 
rant a jury in fndmg that the facts 
did not bring the case within the 
rule.—Bangsbury v. Chicago & A. R 
Co., 213 lllApp. 439. 

Hotice at time of shipment not es¬ 
sential 

In order to render the carrier lia¬ 
ble for depreciation in market value, 
due to abortions caused by the car^ 
ner's negligence, it is not essential 
that the carrier should have had 
notice at the time of the shipment 
that the animals were pregnant. 
US.—New York. L B. & W. R Co. 
V. Estill, Mo, 13 set 444, 147 U 
S 591, 37 LBd. 292, affirming, CC., 
Bstill V. New York, L. E & W R 
' Co. 41 F. 849. 

Iowa.—^McCune v. Burlington, etc, 
R Co., 3 N.W. 615. 52 Iowa 600, 
603. 

Tex—Gulf, etc, R Co. v. Staton. Civ. 

App, 49 SW. 277. 

10 C.J. p 102 note 27. 
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57- N.Y.—^Rosenberg v. New York 
Cent R. Co., 167 N.Y.S. 518, 180 
A 0 E>pDiv. 79. 

581 N C.—^McLemore v. Atlantic 
Coast Lme R. Co, 154 S E. 390, 199 
NC. 264. 

10 C J. p 102 note 29 
Duty to provide facilities for receiv¬ 
ing and delivermg goods see supra 
S 42. 

Accessibility to cars 

In addition to the duty to furnish 
reasonable facilities for loading cars 
for- shipment, the earner must pro¬ 
vide reasonable accessibility to the 
cars furnished.—^McLemore v Atlan¬ 
tic Coast Lme R Co., 154 S.EL 390, 
199 N.C. 264. 

56- U S —^Missouri Pac R Co. v. 
State of Nebraska, 30 S Ct. 461, 217 
U.S 196, 54 LEd. 727. 18 AonCaa. 
989. 

Fla—State v. Florida East Coast R 
Co.. 68 So 761, 69 Fla. 491, L.RA. 
1918A 158. 
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or injury to g-oods sustained in the performance 
of this duty.60 The company ordinarily cannot 
by any regulation impose its duty on the shipper, 
nor require, as a condition of transportation, that 
the shipper shall enter into a contract to perform 
this duty himself,®! although, as appears in sub¬ 
section b infra, the shipper may voluntarily bind 
himself, either by an express or implied agreement, 
to do the loading or unloading himself. It has been 
held that, even though the earner in loading uses 
appliances furnished by the shipper himself it will 
be liable for injuries resulting from defects in the 
appliances, if the appliances were under the exclu¬ 
sive control of the carrier and there was no as¬ 
sumption of responsibility on the part of the ship- 
pcr.®2 Although the shipping contract contains 
a provision that the carrier shall not be liable for 
loss or injury occurring on a connecting line, such 
provisions will not exempt it from liability for loss 
or injury caused by its improperly loading on its 
cars goods offered for transportation.®^ 

Bulky freight shipped in carload lots. By cus¬ 
tom or usage, an exception to the general rule 
stated above usually obtains in the case of bulky 
freight in carload lots. In the case of shipments 
of this character, the carrier is not required to 
remove such freight from the car, but may deliv¬ 
er the car in a safe and convenient position for 
unloading at the place designated by the contract, 
or, in the absence of such designation, on its side¬ 
track in the usual and customary place for unload¬ 
ing by consignees.®! 


Cars delivered off carrier's premises. The gen¬ 
eral rule requiring the carrier to load and unload 
shipments is also not applicable to a case where the 
cars are not to be loaded or unloaded at the sta-' 
tion or on the lands and tracks of the carrier. 
Where cars are delivered on a private siding off 
the land of the carrier, it is under no obligation to 
unload them.®® 

Reloading in transit. Where a car was loaded 
by the shipper with a definite design to separate 
goods of different character, the carrier is liable 
for loss resulting from a negligent failure to main¬ 
tain the separation in unloading and transferrmg 
the contents of the car to another car durmg 
transportation.®® A carrier, receiving a shipment 
without notifying the shipper of quarantine regu¬ 
lations preventing movement of the shipment in 
open cars through certain areas of the route desig¬ 
nated, must reload the shipment so as to conform 
to quarantine regulations.®^ 

Weigliing. Under a statute requiring a car¬ 
rier to weigh grain accepted for shipment in bulk, 
on loading the same the duty is not limited to those 
cases where tlie weiglung is requested by the ship¬ 
per, or where less than carload lots arc shipped.®® 

b. Where Shipper Assmnes Buty 

Generally, if the shipper assumes the duty of loading 
and unloading, the carrier will not be liable for loss re¬ 
sulting from defective performance. The carrier must 
alford the shipper a reasonable opportunity to load and 
unload. 


eOL Ill —See Keystone Oil & Mfff 
Co V Illinois Cent It. Co, 207 Ill 
App. 243 

La.—^Plann v. House, 123 So 406, 11 
La App 469 

Va—^Hines V Buchanan, 109 S H 219, 
131 Va SS. 

10 CJ p 103 note 30, p 121 note 14. 

Bamasre in unloadba&g' 

The carrier is liable for damaare 
to goods injuied while being unload¬ 
ed by it—Greenwald v New York 
Cent & H R R. Co, 159 NY S. 15, 
95 Misc. 122. 

Less than carload lots 

The carrier is responsible for the 
proper loading: of goods shipped in 
less than carload lots—^Robinson v. 
New York Cent R Co, 2S2 N.Y.S 
877, 245 App Liv 37S, afBrmed 1 N 
E2d 985, 270 NY 659 

Overlo'i^mST or improperly loading: 

A carrier contracting to transport 
household goods by automobile truck 
is responsible for damage to prop¬ 
erty caused by overloading or im¬ 
properly loading truck —^Plann v. 
House, 123 So 406, 11 La App. 469 
61. N.Y.—^London, etc., F. Ins Co. 


V. Rome, etc, R Co, 39 NE 79, 
144 NY. 200, 43 Am S R. 752. 

G2. Del—Union Stone Co. v. Wil¬ 
mington Transfer Co, 90 A. 407, 5 
lioyce 59 

10 C J p 103 note 33 

63- Minn—Davis v. New York, etc, 

' R Cc, 72 N.W. 823, 70 Minn 37 

The Corpus Jtixis tent has been 
cited with approval in Fort Worth & 
Denver City Ry, Co. v. Motley, Tex, 
Civ App., 87 SW.2d 551, 556. 

64. Ill—Gregg v. Illinois Cent R 
Co, 35 NE 343, 147 Ill. 550, 37 
Am S R 238. 

10 C J p 103 note 35 
Elfect of such delivery as relieving 
carrier from further obligation 
other than to use reasonable care 
for safekeeping, see infra & 152. 

Interstate shipment of carload lots 
Only duty of common carrier of 
carload shipments m interstate com¬ 
merce IS that of transportation and 
the shipper is obliged to see that the 
shipment is properly loaded and 
braced so that it may be Iranspoiled 
in a satisfactory manner—Annunyia- 
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to V. New York, N H & H R. Co, 
253 N.YS 626, 142 Misc. 327 

65. NY—^New York Cent, etc., R 
Co V. General Kli^tric Co, 146 N 
Y S. 322, 83 Misi 529, revc'r’-ed on 
other grounds 153 N.YS. 478, 167 
AppDiv. 726. 

66. Mass—L L. Cohen & Co. v. Da¬ 
vis, 142 NE 7*), 247 Mass 259, 
reversed on other grounds I>avis v. 
L L Cohim & Co, 45 S Ct- 633, 26S 
US 63S, 69 LEd, 1129. 

67- Ga—^xVtlantic Coast Line R Co 
V. South Georgia Milling Co, 161 
SE. 282, 44 GaApp. 316. 

68- Ill —Shollabarger Elevator Co 
V. Illinois Cent. It Co. 116 NE 
170, 27S 111. 333. L R.A.1917E 1011 

Shipper’s ‘‘sworn, statement” as to 
weight 

Under a further provision of the 
statute that, if the carrier fail to 
weigh the shipment as requued, a 
sworn statement of the shipper shall 
be conclusive as to the weight, such 
statement may consist of an affidavit 
as well as oral testimony at trial — 
Shellabarger Elevator Co. v Illinois 
Cent R Co. 116 NE. 170, 278 Ill. 
333, LRA1917E 1011. 
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Although there is authority to the contrary,®® 
it is the general rule that if the shipper voluntarily 
assumes the duty of loading or unloading,"^® as 
under a special contract to that effect,^! the car¬ 
rier is ordinarily absolved from responsibility there¬ 
for, and will not be liable for loss or injury re¬ 
sulting from an improper performance of the 
duty, especially where the injuries result from 
the shipper’s misrepresentation of the manner in 
which he loaded the goods on the carriers cars;'^^ 
but such improper loading will be available as a 


§ 67 

defense only where it is the direct cause of the 
damage to the goods.*^® As otherwise expressed, 
the rule is that if, after undertaking the duty of 
loading, the shipper fails to see that the car is 
properly prepared for the transportation of the 
particular article which he is loading, he assumes 
responsibility for all defects in loading which are 
necessarily invisible to the agent of the carrier who 
accepts the freight, or which he rannot discern by 
ordinary observation or such inspection as he can 
readily make.*^^ 


69. us —^Hannibal, etc., R Co. v 
Swift, 79 US. 262, 273, 20 LEd 
423, approving Elgin, etc., R. Co v. 
Bates Mach. Co., 98 Ill.App 311, 
affirmed in 66 N.E. 326, 200 IlL 636, 
93 Am S R. 218. 

“The liability of the common car¬ 
rier attaches when the property 
passes, with his assent, into his pos¬ 
session, and Is not affected by the 
car in which it is transported, or the 
manner In which the car is leaded 
The common earner is regarded as 
an insurer of the property carried, 
and upon him the duty rests to see 
that the packing and conveyance are 
such as to secure its safety. The 
consequences of his neglect in these 
particulars cannot he transferred to I 
the owner of the propery.”— I 
bal, etc., R. Co. v. Swift, supra. ] 

70. Iowa —^Pedelty Thresher Co. v. 
Chicago, M. & St. P. Ry. Co., 176 
NW 615 189 Iowa 397. 

Pa.—^David E Kennedy Inc. v. 
O’Brien, 175 A 882, 115 Pa Super, 
469 

Tex —^Houston & T. C R. Co v. 
Onental Oil Co, Civ App , 198 S W. 
601. 

Va—^Hines v Buchanan, 109 SE. 
219, 131 Va 88. 

10 CJ p 103 notes 31, 37, 38, p 121 
note 17. 

Hra-inipg gasoline from car 

A railway company having nothing 
to do with loading an automobile 
on a freight car and preparing it 
for shipment, except to inspect and 
approve the manner of its being fas¬ 
tened, was not liable for the loss 
thereof by fire by reason of the neg¬ 
ligence of the shipper’s agent in 
draining gasoline therefrom in prox¬ 
imity to a lighted lantern, although 
it did not require such drainage, a 
hill of lading had been signed, and 
one of its employees got a can for 
and expected to receive some of the 
gasoline—^Train v. Atchison, T & S 
F Ry. Co. 253 S W. 497. 214 Mo App 
354 

Pailture to use blocks 

Where the shipper’s employees, 
who had run a traction engine onto 
the carrier's loading platform, • for 
the purpose of loading it on a flat 
car, although they saw that the car 


was lower than the loading platform 
and discussed what to do, attempted 
to run the engine from the plat¬ 
form onto the car, without the use 
of blocks, which were at hand, he 
could not recover for damages due 
to engine falling from car.—Pedelty 
Thresher Co. v Chicago, M. & St P 
Ry. Co, 176 N.W. 615, 189 Iowa 397 
XmpToper fast'^-ni-ng of machine to 
truck 

Where shipper’s employees loaded 
machine on truck for transportation 
to buyer, shipper,»and not common 
carrier by truck, was liable to the 
consignee for damage to machine in 
transit due to improper loading — 
David B, Kennedy, Inc., v. O’Brien, 
175 A. 882, 115 Pa Super 469. 

Open valve on tank car 
Where a tank car was unloaded by 
removing a tap on a pipe m the 
bottom and opening a valve from the 
top of the tank, the railroad was 
not liable for loss of oil by reason of 
the valve being open when the tap 
was removed at destination, the tank 
having been filled by the shipper — 
Houston & T. C. R. Co. v. Oriental 
Oil Co, Tex Civ App, 198 SW. 601. 

71- U S —South Carolina Asoaragus 
Growers’ Ass’n v. Southern Ry. Co., 
CCASC, 46 F2d 452—^Leonard v. 
Pennsylvania R Co, DCN.Y., 15 
F.Supp. 55. 

N.T —^Robinson v. New York Cent. R 
Co, 282 NYS 877. 245 App Div. 
378, affirmed 1 N.E2d 985, 270 N. 
Y. 659. 

10 C J p 103 note 38. 

Caxrier’s obligation under contract 
obligating shipper to load cars with 
watermelons, which he elected to 
load in hulk, was merely to transport 
melons in normal and orderly proc¬ 
ess without negligence—^Deonard v. 
Pennsylvania R. Co., DCN.Y, 15 P. 
Supp. 55. 

CSontxact for "shipper’s load and 
count” 

“Placing on the bill of lading the 
words, “Shipper’s Load and Count” 
gives the shipper the privilege of 
loading as he pleases Requiring the 
carrier to see that the shipper does 
his own business prudently, and 
making it responsible for his failure 
to do so, would not be just.”—Rob¬ 
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inson V. New York Cent. R. Co., 282 
N.YS 877. 879, 245 App Div. 378. 
affirmed 1 NE2d 985, 270 N.Y. 659. 
Circulation of air 

Where the shipper so loaded crates 
of asparagus shipped in refrigerator 
cars as to prevent a proper circu¬ 
lation of cool air, he must bear the 
loss resulting from deterioration.— 
South Carolina Asparagus Growers' 
As&’n V. Southern Ry. Co., C.C.A- 
S.C. 46 F2d 452. 

Bate for particular mode of ship¬ 
ment 

A carrier is not liable for damages 
to oranges, shipped under “Shipper’s 
Load and Count” bill of lading, caus¬ 
ed by impioper loading of oranges in 
mesh bags, on theory that earner, 
by promulgating tariff rate for ship¬ 
ment of oranges m mesh bags, tacit¬ 
ly represented that such manner of 
shipping oranges was safe and im¬ 
pliedly assumed common-law liabili¬ 
ty of carriers as to oranges—^Robin¬ 
son V New York Cent. R Co, 282 N. 
Y.S 877, 245 App Div. 378, affirmed 
1 NE.2d 985, 270 N.Y. 659. 

Shifting of goods loaded in bulk 
Shipper loading in bulk watermel¬ 
ons transported under bill of lading 
indorsed “S L and C,” with knowl¬ 
edge that practically all such ship¬ 
ments shift, could not recover from 
railroad company for loss caused by 
bruising of some melons as result 
of shift during normal movement of 
cars, in absence of evidence of such 
company's negligence or breach of 
contract —Leonard v. Pennsylvania 
R. Co. D.CNY, 15 F.Supp. 55. 

72- Ill —^Pennsylvania Co. v. Ken¬ 
wood Bridge Co, 49 N.E 215, 170 
IlL 645. 

7^ Ohio.—St Louis-San Francisco 
Ry Co. V. Glow Electric Co. 172 
NE. 425. 35 Ohio App. 291. 

7^ U S —Alabama & V. Ry. Co. v. 
American Cotton Oil Co., Miss., 249 
F. 308, 161 CCA. 316. 

Ill—See Keystone Oil & Mfg Co v- 
Illinois Cent. 3EL Co., 207 IlL App. 
243. 

Wash—American Cotton Oil Co. v. 
Davis, 224 P. 23, 28, 129 Wash. 24 
—Wilson & Co. V. Hines, 213 P. 5, 
123 Wash 643. 
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Although the carrier is not called on to see 
that the shipper has properly performed his duty 
in this regard/® it has been held that, if the im¬ 
proper loading is apparent to the ordinary ob¬ 
servation of the cameras servants, the carrier can¬ 
not escape liability on the ground of the shipper’s 
defective loading,76 and that it is its duty in such 
case to refrain from transporting the goods until 
the defects and deficiencies in loading have been 
remedicd.77 On the other hand, it has been held 
that improper loading by the shipper constitutes 
a complete defense, regardless of whether or not 
the shipment was inspected by the earner’s em¬ 
ployees,"^ and that the fact that the carrier’s em¬ 
ployees knew before starting that the goods were 
improperly loaded is immaterial,^® the carrier being 
under no duty, in such case, to reload the cars.®® 

The defense that the car was improperly loaded 
by the shipper is available whether the shipper or 
the consignee brings the action and the negli¬ 
gence of the shipper is imputable to the consignee 
and will bar a recovery by either.®^ 

Appliance under control of carrier. Where the 


carrier provides a crane, to be operated by its 
ov/n employees, for the convenience of shippers 
in loading heavy and bulky freight, it is liable 
for damages to the freight caused by negligent 
operation of the crane by its employee, notwith¬ 
standing It makes no charge for the use of the 
crane.®® 

Duty of shipper to remove within reasonable 
time. While a carrier owes to a shipper the duty 
to furnish him with reasonable facilities and op¬ 
portunity for unloading goods shipped in carload 
lots, the shipper must exercise reasonable diligence 
in unloading, and is not entitled to use the car 
as a store in which to carry on his business of 
selling the goods shipped on pa3nnent of demur¬ 
rage charges.®^ The earner is not liable for 
damages to the goods shipped, resulting from its 
refusal to permit its car to be used for such pur¬ 
pose.®® 

Reasonable opportunity for loading. Under a 
statute which authorizes a carrier to regulate the 
time and manner for movements of freight, the 
I duty rests on the carrier to establish such rules 


Wis—^Thomson v. Chicago, M. & St. 
P. Ry. Co, 217 NW. 927, 195 Wis. 
79. 

10 "CJ. p 121 note 15. 

“Improper loadin^r constitutes or^ 
fliTiarily such a fault on the part of 
the shipper as will relieve a com¬ 
mon carrier from its common-law 
liability for the safe delivery of 
iToods it undertakes to carry, espe¬ 
cially where the faulty loading; m 
carload lots, consists of internal de¬ 
fects of which the carrier does not 
know and from which the loss or 
iisim 3 .ee ensues to the goods in the 
ordinary course of handlmg and 
transportation."—American Cotton 
on Co. V. Davis, 224 P, 23, 25, 129 
Wash. 24. To same effect Wilson & 
Co. V. Hines, 213 P. 5. 6, 123 Wash. 
643. 

Negligence of shipper in packing see 
infra { 78. 

The Corpus Juris text has been 
quoted with full approval in Amer¬ 
ican Cotton Oil Co. V. Davis, supra. 

Defective valve in. tank car 

(1) Where consignee of cotton oil 
furnished its own tank cars for ship¬ 
ment, and it was not apparent that 
inner valve m car had not been clos¬ 
ed, railroad company, although bound 
to exercise high degree of care, can¬ 
not be held liable for loss of oil 
resulting from failure to close valve 
securely, notwithstanding outer cap 
might have prevented escape, had it 
not been defective.—Alabama & V 
Ry. Co. v. American Cotton Oil Co., 
Miss, 249 P. 308, 161 C.C.A. 316. 


(2) The carrier is not liable in 
such case even though it made the 
seller, who was required by contract 
to deliver oil, an allowance for the 
use of the car.—Alabama Great 
Southern R Co. v. Morris & Co., 
Miss., 249 P. 312, 161 C.C.A. 320. 

75i. IlL—Pennsylvania Co. v. Ken¬ 
wood Bridge Co., 49 N.E. 215, 170 
DL 645. 

N.Y.—^Lewis V. New York, O. & W. 

Ry. Co., 104 NE. 944, 210 N.Y. 429 
Va.—Hines v. Buchanan, 109 S E. 219, 
131 Va. 88. 

10 C.J. p 121 note 18. 

76. Wis.—^Thomson v. Chicago, M. & 
St. P. Ry. Co., 217 N.W. 927, 195 
Wis. 78. 

10 C.J. p 121 note 21. 

Presn-nied knowledge of patent faults 
“Even where the shipper is to do 
his own loadmg, the carrier who 
accepts the freight for shipment as¬ 
sumes the obligation and liabilities 
of a common earner . . . dnd, in 
the absence of a false representation 
or deceitful conduct on the part of 
the shipper with reference to the 
manner of loading, the carriei:, on 
issuing its bill of lading for the 
goods as in apparent good order, is 
presumed to acquire knowledge of 
any patent fault or delinquency in 
the manner of loading which a cas¬ 
ual inspection of the freight thus 
tendered would render apparent.”— 
Central of Georgia Ry. Co v, Grmer 
& Rustin, 127 SE. 878, 881, 33 Ga. 
App. 705. 


Shipper may assume lor^fng satis- 
factoxy 

If carrier, with full knowledge of 
manner m whi<di loading was done, 
accepts shipment without objection, 
shipper may assume that manner is 
satisfactory.—Abbott v. Tompkins, 
TexCiv.App., 283 S.W. 647. 

77- Ga—Central of Georgia Ry. Co. 
V. Grmer & Rustm, 127 SE 878, 
33 Ga.App. 705. 

Carrier’s right to refuse to ship 
goods defectively loaded by ship¬ 
per see supra S 28. 

Ohio.—St. Iiouis-San Francisco 
Ry. Co. V. Glow Electric Co., 172 
N.E 425, 35 Ohio App. 291, 

79- Vt,—^Ross V. Troy, etc., R. Co., 
49 Vt. 364. 24 Am.R. 144. 

10 C.J. p 121 note 19. 

SO- N.H.—^Rixford v. Smith, 52 N. 
H. 355, 13 Am.R 42. 

81. Ala.—McCarthy v. Louisville, 
etc., R. Co., 14 So. 370, 102 Ala 
193, 48 Am.S R. 29. 

82. Ala.—McCarthy v. Louisville, 
etc., R. Co., supra. 

83- Pa.—^Morris v. Payne, 78 Pa.Su- 
per. 171. 

84u Tex—Wattam v. International, 
etc., R. Co., Civ App., 168 S.W. 973 
—Wichita Falls, etc., R. Co. v. 
Wattam, Civ.App., 168 S.W 398. 

10 C J. p 104 note 40. 

Custody and control of goods await¬ 
ing delivery to consignee see mfra 
§§ 152-158. 

85- Tex.—Wichita Falls, etc., R. Co. 
V. Wattam, Civ.App., 168 S.W. 398. 
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as will afford the shipper a reasonable opportun¬ 
ity for loading and transporting.^® It is also the 
earner’s duty, apparently independent of any stat¬ 
ute, to afford the consignee a reasonable oppor¬ 
tunity to unload.*^ 

Violations of tariff regulation. A carrier which 
accepts for shipment goods not loaded in compli¬ 
ance with its regulations does so under its full 
common-law liability,*^ 2Lnd it is only where the 
shipper’s violation of the regulation is the proxi-* 
mate cause of the damage to the shipment that it 
can be availed of as a defense by the carrier.^® 

Under a tariff regulation requiring the owner to 
unload a carload shipment, neither the consignee 
nor the carrier’s agent can lawfully agree that 
the carrier shall unload the can^o Such a tariff 
rule, however, is not violated by the imposition of 
hability on the carrier for the negligence of its 
crane operator in imloading freight, where the in¬ 
terstate transportation had been completed, and 
further transportation to the point of unloading 
was not under the tariff but under a new and sep¬ 
arate service.®! 


§ 68. Live Stock 

The duty of a carrier to provide proper facil¬ 
ities for loading and unloading is treated in § 
69 infra, and the duty to load and unload live 
stock is treated in § 70 infra. 

§ 69. - Furnishing Facilities for Loadirigr 

and Unloading 

The carrier is bound to furnish safe and adequate 
facilities for the loading and unloading of live stock in 
transportation and will be liable for loss resulting from 
defective equipment, even where the shipper has by con¬ 
tract assumed the duty of loading and unloading the 
stock, unless the shipper knew of the unsafe condition of 
the facilities and nevertheless undertook the unloading 

As an essential part of the duty of transporta¬ 
tion, it is the duty of a carrier of live stock to 
provide safe and proper facilities and safe and 
proper places for loading and unloading stock de¬ 
livered to it,®2 and it will be hable for loss or in¬ 
jury to animals sustamed while being loaded or 
unloaded because of the msufficiency of the facili¬ 
ties or want of safety of places furnished.® 3 This 
duty, as included withm the duty of transporta- 


8GL Okl—Chicago, R. I. & P. Ry 
Co. V, Long. 227 P. 3S9, 99 Okl. 
276. 

87- N.Y.—Crittenden v. American 
Ry. Express Co.. 199 N.Y.S. 521. 
205 App.l>iv. 228, affirmed 144 NE. 
899. 238 N.Y. 578. 

88. Ohio.—St. Loms-San Francisco 
Ry. Co. V. Glow Electric Co., 172 
N.E. 425, 35 Ohio App 291. 

89- Ohio —St. Loms-San Francisco 
Ry. Co. V. Glow Electric Co., supra. 

90 l Pa—Ran v. Wilkes-Barre & EL 
R. Co., 167 A. 230, 311 Pa. 510. 

9L US —Indemnity Ins. Co. of 
North America v. Atchison, T. & S 
F. Ry. Co., C-C A Anz, 85 F.2d 
1006, denymg rehearing 85 F.2d 
438. 

98- US —Atchison, T- & S. F. Ry. 
Co. V. U S, N Y., 55 S Cl 748. 751, 
295 US. 193, 79 LEd. 1382, revers¬ 
ing, D.C, 8 F.Supp 825. 

Fla—Walton Land & Timber Co. v. 
Louisville & N R. Co.. 72 So. 485, 
72 Fla. 66. 

Okl.—St. Louis & S F. Ry. Co. v- 
Slade, 291 P. 107, 144 Okl. 216. 
Tex—Gulf, a & S F. Ry. Co. v. 

Culwell, Civ App., 216 SW. 457. 

10 C J. p 104 note 42. 

''Transportation of ordinary live 
stock m carload lots from and to 
points other than public stockyards 
has always been deemed to mdude 
fumishmg of facilities at the place 
of shipment for loading and at des¬ 
tination for unloading and suitable 
ways for convement mgress and 


egress.”—Atchison, T. & S. F. Ry Co. 
V U S., supra. 

Duty of carrier to furnish suitable 
pens and yards for receiving and 
delivering live stocdi: see supra § 
43. 

The Corpus Juris text is cited with 
approval in Midland Valley R. Co v- 
Price, 260 P. 26, 29, 127 Okl. 106. 

IKeasou for TnaintMning facilities 
‘‘The live stock loading and un- 
loadmg pens of a railway company 
are maintained for the jomt use 
of the transportation company and 
the public to facilitate the shipment 
of live stock.”—St. Louis-San Fran¬ 
cisco Ry. Co. V. Slade, 293 P. 547, 146 
OkL 173. 

Suffidency for ordf-naTy business 
"It is statutoiy, as well as the 
general rule as to common earners, 
that suitable pens and facilities must 
be provided to unload live stock 
preparatory to and as part of the 
delivery by the carrier to the con¬ 
signee. But the rule does not re¬ 
quire more than that the pens should 
he sufficient in capacity to accommo¬ 
date the ordmary and usual volume 
of business, or such busmess as is 
to be reasonably anticipated at the 
point m question ”—Davis v. Sim¬ 
mons. Tex.CivApp., 240 S.W. 970, 
975, dismissed for want of jurisdic¬ 
tion. 

93- OkL—St. Louis, & S F. Ry. Co. 

V. Slade, 291 P. 107, 144 Okl. 216. 
SJD —Sheehan v. Minneapolis & St. 
L. R. Co. 193 NW. 597. 46 SD. 
429. 


Tcnn—Southern Ry. Co. v. Cowan. 
9 TennApp. 158. 

Tex.—Gulf, C. & S F Ry. Co. v. Cul¬ 
well, Civ App, 216 SW. 45?—Pan¬ 
handle & S. F. Ry. Co. V Crawford. 
Civ App., 198 S.W. 1079. 

10 C J. p 104 note 42. 

Contributory uegligeuce 
Where the evidence showed that 
the stock pens and chutes of de¬ 
fendant railroad were m bad condi¬ 
tion but had been used continually 
by stock men, it has been held that 
p]ainti£E was not guilty of contribu¬ 
tory negligence in attemptmg to load 
stock through them —Southern Ry. 
Co. V. Cowan, 9 TennApp. 158 

Insufficient facilities 
Where a shipper, pursuant to m- 
vitation, tendered his cattle for ship¬ 
ment at the time specified, and be¬ 
cause of msufficient facilities, such 
as cattle pens, he was compelled to 
load the same prematurely under the 
direction of the carrier’s agent, and 
the cattle had to stand m the cars 
I an unnecessarily long time before 
the cars were moved, he could re- 
co'rer fer the loss sustained thereby. 
—^Missouri & N. A Ry Co. v. Potts, 
10 S.W2d 515, 178 Ark 334--Chi- 
cago, R. I. & P Ry. Co. v Butler, 
200 S.W. 144, 132 Ark. 37, L.R.A- 
1918C 537. 

SItock pens and chutes 

(1) Stock pens and chutes pro¬ 
vided by a railroad for the loading 
of stock must he kept in a reason¬ 
ably safe condition, and a failure to 
do so constitutes negligence on the 
part of the railroad rendering it lia- 
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tion provided for by statute, is nondelegable, and 
if agents are employed to perform it the liability 
remains with the carrier just the same.®* On 
the other hand, a carrier owes no duty to furnish 
loading facilities to the shipper for purposes other 
than that of immediate transportation, such as 
for assembling and feeding stock preparatory to 
shipment, and, where its facilities are used for 
that purpose by the shipper without its consent, 
it IS obliged only to refrain from wantonly or 
maliciously injuring the stock.®® 

Effect • of contract shifting duty of loading and 
unloading. Notwithstanding the existence of a 
contract which imposes on the shipper the duly 
of loading and unloading, the carrier is bound to 
furnish suitable and safe facilities for loading and 
unloading, and it will be liable for loss or injuries 
sustained through a neglect of this duty,®® unless 
the shipper knew of the unsafe condition of the 
appliance and nevertheless undertook to unload 
his stock,®"^ assuming the nsk of the injury.®® 


§ 70. ■ Loading and Unloading 

a. In general 

b. Under contract shifting duty to ship¬ 

per 

a. In General 

It IS the primary duty of the carrier to load and un¬ 
load live stock and it will be liable for loss or injury re¬ 
sulting therefrom, whether due to its negligence or not, 
notwithstanding the shipper’s participation therein. It 
will not, however, be liable for injuries resulting from 
negligent loading or unloading by the shipper. 

In the absence of a contrary agreement or un^ 
derstanding, see infra subsection b, it is the prim¬ 
ary duty of a carrier, as an incident to the service 
of transportation,®® to load and unload live stock 
delivered to it for shipment,^ and ordinarily jit will 
be liable for loss or injury sustained in the per¬ 
formance of this duty.2 This liability, it appears, 
is not limited to injuries caused by the carrier’s 
negligence inasmuch as its liability with respect 


ble for injuries to the slock result¬ 
ing therefrom 

Okl—St. liouis & S F Ry. Co v. 

Slade. 291 P. 107, 144 Okl 216 
Tenn —Southern Ry. Co. v. Cowan, 
9 Tenn.App. 158 

(2) So, where horses to be ship¬ 
ped wore overheated in a “cutting 
out” process made necessary by the 
railroad’s negligence in permitting 
water troughs in a loading pen to 
overflow, rendering such pen muddy, 
the road was liable for consequent 
injuries to the horses in transit — 
GuK, C & S. F Ry. Co. v. Culwell, 
TexCivApp, 216 SW. 467. 

TTnloading within reasonable time 
it was the duty of the carrier 
to furnish facilities for unloading 
horses accepted by it for shipment 
within a reasonable time after they 
reached their destination.—Sheehan 
V. Minneapolis & St. !«. R. Co, 193 
NW. 597, 46 S.D. 429. 

94i Tex—^Panhandle & S. F. Ry. Co. 
V Crawford, CivApp., 198 SW. 
1079. 

95- Okl.—St. Louis-San Francisco 
Ry Co V. Slade, 293 P. 547, 146 
Okl. 173 

Railway’s removal of hogs from 
loading pen. to owner’s pen was held 
not to "be gross negligence or wan¬ 
ton act.—St. Louis-San Francisco 
Ry. Co, V. Slade. 293 P. 547, 146 
Okl. 173. 

96. Ga.—Payne v. Runcan & Nelms, 
111 SJE 209, 28 Ga.App 399. 
Tex.—^Davis v Simmons, Civ App., 
240 SW 970, dismissed for want 
of jurisdiction 
10 C.J. p 106 note 60. 


An engine to move and spot the 
cars IS a necessary facility—Davis 
v Simmons, Tex Civ App., 240 SW 
970, dismissed for want of juris¬ 
diction. 

97- Ga—^Payne v- Duncan & Nelms, 
111 SB 209, 28 GaApp. 399. 

10 aj p 105 note 52 tbj, p 106 note 

61. 

98. Ga—Payne v. Duncan & Nelms, 
111 SB 209, 28 GaApp. 399. 

10 C J, p 106 note 62. 

99- U S —Atchison, T. & S. F- Ry. 
Co. V, U S, N.Y, 55 set 748, 295 

U. S 193, 79 LBd. 1382, reversing, 
D.C, 8 FSupp 825. 

1- XT S.—Atchison, T & S. F. Ry. Co. 

V. U. S. supra. 

10 C J. p 104 note 46. 

Ikoading 

It is the duty of the carrier to 
load cattle, accepted for shipment, 
on the cars—M*issey v Texas & P 
Ry. Co,, Tex.Civ.App., 200 S.W. 409. 
miloading 

(1) The duty is primarily on the 
carrier.—^Davis v. Simmons, Tex Civ. 
App, 240 SW. 970, dismissed for 
want of jurisdiction. 

(2) The earner is obligated to per¬ 
form this duty within a reasonable 
time—^Davis v. Simmons, supra 

Uhloadj-ng at yard away from tracks 
Where a earner, required to un¬ 
load stock in transit, desires to fur¬ 
nish. a yard away from its tracks, it 
assumes the duty of making the 
transfer from the cars to the yard. 
—Sheehan v Minneapolis & St Lou¬ 
is R. Co, 193 NW. 597, 46 SD 429— 
10 C J. p 104 note 46 [b]. 

2. La.—^Ker Texada v Texas & P- 
I Ry. Co.. 133 So 415. 16 Ija.App. 66. 

128 


Tex—^Massey v. Texas & P. Ry. Co., 

Civ.App, 200 S W. 409. 

10 C J p 104 note 46. 

Care required 

(1) The servant of the earner 
must use the care required in deal- 
mg with each particular animal, 
reference being had to its instincts 
and habits.—Jones v Memphis, etc. 
Packet Co., Miss, 31 So. 201. 

(2) The carrier must exercise a 
high degiee of care to prevent an¬ 
imals from injuring themselves while 
being loaded, considering their pro¬ 
pensity to become frightened —Al¬ 
exander V. Texas & P. Ry. Co., 129 
So 419, 14 La.App. 245. 

laoading at rear end of train. 

Wheie cattle were injured as a re¬ 
sult of jolting caused by a head-on 
collision, the fact that they were 
loaded at the rear end of the train 
could not he made the basis of a 
recovery on the ground of negligence 
in so loading them, although cattle 
of another at the front end of the 
train were not injured -—^Wichita 
Valley Ry. Co. v. Baldwin, Tex-Civ 
App.. 263 S.W. 1090. 

Faztlcalar acts held negligent 

(1) Carrier’s removing loading 
bridge while mules in car weic rest¬ 
less, with result that one slipped 
over edge and injured leg.—^Alexan¬ 
der V. Texas & P. Ry. Go., 129 So. 
419, 14 La App. 245. 

(2) Failure of carrier’s inspector, 
being veterinary, present when mule 
cut leg while being loaded, to dis¬ 
infect injury.—Alexander v. Texas & 
P. Ry. Co, supra 

(3) Where the carrier loaded 
stock, a failure to separate large 

i from small cattle constituted im- 
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to the shipment is that of an insurer,® except, as 
indicated in § 79 infra, as to loss or injuries due 
to the peculiar nature and propensity of the ani¬ 
mals. Liability for the negligent overloading 
of live stock remains with the carrier notwith¬ 
standing participation in the loading by the shipper 
where he or his agent merely assisted therein un¬ 
der control of the carrier,^ and the duty of the 
carrier to unload stock safely is not avoided by the 
fact that the consignee’s servant participated in the 
unloading.® That the carrier is required by the 
Twenty-Eight-Hour Law to break the continued 
transportation of live stock does not justify un¬ 
loading the stock in unsuitable pens.® 

Negligence of the shipper. As an apparent ex¬ 
ception to the general rule of liability stated above, 
it has been held that, irrespective of any contract 
by which the shipper assumes the risk of loading 
and unloading his stock,^ the carrier is not liable 
for injuries incurred by the stock as a consequence 
of improper loading or unloading, where such in¬ 
juries resulted from the negligent performance 
of that service by the shipper.® Moreover, for 
the carrier to escape responsibility, it is not nec¬ 
essary that the shipper’s negligence have been 
the sole proximate cause of the injury to the ani¬ 
mals.® It has been held, however, that although 
the shipper was negligent in overloading the stock 


and thus caused injury to them, the carrier could 
not escape liability on this ground where it had 
knowledge or might have known of the condition 
of the car as to the loading when it received it 
for transportation.^® 

Reasonable regulations for loading. Under a 
statute which authorizes a carrier to regulate 
the time and manner for the movement of live 
stock, the duty rests upon it to establish such 
rules as will afford the shipper a reasonable op¬ 
portunity for loading and transporting.^^ 

b. Under Contract Shifting Duty to Shipper 

The carrier may by contract shift the duty of loading 
and unloading live stock to the shipper and such a con¬ 
tract IS generally held to release it from liability for 
loss resulting from defective loading unknown to it; 
but, notwithstanding such contract, the carrier will be 
liable If it fails to afford the shipper a reasonable time 
and opportunity for loading or unloading or, ordinarily, 
if it in fact assumes that duty itself. 

It is generally held that by special contract the 
duty of loading and unloading may be shifted from 
the carrier to the shipper, in which event the car¬ 
rier, subject to exceptions herein stated, is not 
liable for loss or injury to the shipment sustained in 
the performance of this duty, or resulting from 
and after the improper performance thereof by 
the shipper.!® Such a contract is not inval- 


proper loadmgr, rendering: it liable 
for resulting: injuries, especially in 
view of the fact that it required that 
this be done where the shipper him¬ 
self loaded the stock—^Ker Texada 
V Texas & P. Ry. Co., 133 So. 415, 

16 Lia.App 66. 

3. Ky.—^Louisville, etc. R Co. v. 
Stiles. 119 SW. 786, 133 Ky. 786. 
134 Am S R. 491. 

Mot—Creel v Missouri Pac R. Co, 
119 SW 30. 137 Mo.App. 27. 

10 C J. p 104 note 49 

4. Tex—^Massey v. Texas & P. Ry 
Co. CivApp., 200 SW. 409. 

5. Mo.—Creel v. Missouri Pac. R 
Co. 119 S.W. 30, 137 Mo.App. 27. 

6- US —Southern Pac. Co. v Stew¬ 
art. Ariz.. 233 P. 956, 147 CCA 
630. error dismissed 38 S.Ct. 130, 
245 U.S. 359, 62 LKd. 345, rehear¬ 
ing: granted 38 SCt. 203, 245 U 
S 562, 62 LKd. 472, and reversed 
on other grounds 39 SCt 139. 248 
n.S 446. 63 L Kd. 350 
Duty of carrier under Twenty-Eight- 
Hour Law see supra § 64 c (1). 

7. Conn.—Candee v New York, etc., 
R. Co., 49 A. 17, 73 Conn 667. 

8. Ill—See Libro v. Cleveland, C., 
C & St L Ry. Co.. 202 IllApp. 
418 

Mont.—Phelps v. Great Northern Ry. 
Co, 213 P. 610, 66 Mont. 198. cer- 

13CXS.-9 


tiorari dismissed Great Northern 
Ry Co. v. Galbreath Cattle Co., 44 
set 334, 264 U.S 571, 68 LBd 
855. reversed on other gnrounds 46 
S Ct. 439, 271 U S. 99, 70 L Ed 854. 
Tex —St. Louis. B. & M Ry Co. 
V Moss. CivApp. 203 SW. 777-— 
Massey v. Texas & P. Ry. Co., Civ. 
App, 200 S.W. 409, 

10 C J. p 105 note 51. 

Particular acts held uegUgent 

(1) Overloading stock m cars — 
Massey v. Texas & P. Ry. Co, Tex 
CivApp, 200 S.W. 409. See Libro 
V. Cleveland, C., C & St. L. Ry Co, 

202 ni.App. 418. 

(2) Rough handling of stock by 
shipper’s agent.—^Massey v. Texas & 
P. Ry. Co, supra. 

(3) Placing vicious bulls unconfin¬ 
ed m a car together.—St. Louis, B 
& M. Ry. Co. V Moss. Tex Civ App., 

203 SW. 777. 

(4) Where the shipper loads stock 
into the wrong car without inquiry 
from the carrier’s agent, he assumes 
the risk of loss resulting from the 
subsequent unloading—Weismger v 
Southern R. Co., 112 S W. 660, 33 
KyL. 1038. 

(5) Other acts of negligence pre- 
cludmg recovery by shipper see 10 
C.J. p 105 note 51 Ca]. 
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9- Tex—St. Louis, B. & M. Ry. Co 
V. Moss. Civ.App., 203 S.W. 777. 
lO. Iowa—Kinnick v. Chicago, etc.. 
R Co., 29 N.W. 772. 69 Iowa 665 

11- Okl —Chicago. R. I. & P. Ry. 
Co v. Long. 227 P. 389, 99 Okl. 276. 

12. Ga—Central of Georgia Ry. Co. 
V. Griner & Rustin, 127 SE 878, 
33 Ga App 705. 

Idaho—Crabill v. Oregon Short Line 
R- Co, 200 P 121, 34 Idaho 251. 
Mass.—^New York Cent. R. Co v. 
Sturtevant & Haley Beef & Supply 
Co, 127 NE 509. 236 Mass 16. 
Mo—Gn*5haTin v St. Louis-San Fran¬ 
cisco R. Co., App, 12 SW.2d 101. 
N M.—Spence v. El Paso & S. W. 

Co, 207 P. 579, 28 N M. 132 
Tex—^Texas & N. O R. Co v. Rob¬ 
inson. Civ.App , 57 S W 2d 938— 
St Louis Southwestern Ry. Co of 
Texas v Anderson & Hileman, Civ. 
App . 17 S W 2d 473. 

10 CJ p 104 note 44, p 105 note 52, 
p 106 note 56. 

The Ckixpus Juris text has been 
cited with approval m Central of 
Georgia Ry. Co. v Gnner & Rustm, 
127 S.E 878, 881, 33 GaApp. 705. 

Default by shipper 

Failure of the shipper to comply 
with a contract requiring that the 
loading and unloading of the stock 
be attended to by him, or, on his 
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as exonerating the carrier from exercising or¬ 
dinary care.i^ Accordingly, where, by the contract 
of shipment, the duty of loading the animals on the 
cars is imposed on the shipper, and loss or injury 
results from his overloading the cars, the carrier is 
not liable,!^ at least where it has no notice of such 
overloading.!® 

On the other hand, it has been held that, where 
the stock as loaded by the shipper is accepted 
by the carrier, the latter assumes all the liabilities 
of a common carrier, in the absence of any mis¬ 
representation or deceit on the part of the shipper 
as to the loading,!^ although it will not be liable 
if It foregoes inspection of the loading in reliance 
on the shipper's professed competency in the per¬ 
formance of this function.!® A contract shifting 
the duty does not preclude the shipper from re¬ 


covering damages based on the carrier’s refusal 
to allow the stock to be unloaded in transit, al¬ 
though such contract provided that the stock should 
not be unloaded unless absolutely necessary.!® 
Where the contract places on the shipper the duty 
of unloading live stock, the earner must at least 
afford him a reasonable time and opportunity for 
doing so, and a failure in this respect will render 
the carrier liable for resulting damages.®® As oth¬ 
erwise expressed, the management and control of 
trains is in the carrier’s own hands, and the facil¬ 
ities for loading and unloading along the route are 
its property, and it cannot by contract release it¬ 
self from liability for a failure to exercise con¬ 
trol of its property so as to allow the shipper to 
discharge the duties which he has assumed.®! Al¬ 
so, as appears from § 69 supra, such a contract 


failure to do so, "by the carrier, con¬ 
stitutes a default on his part ordi¬ 
narily preventing him from recover¬ 
ing damages arising therefrom.— 
Phelps V. Great Northern Ry. Co, 
213 P. 610. 66 Mont. 198, certioran 
dismissed Great Northern Ry Co v. 
Galbreath Cattle Co.. 44 S-Ct. 334, 
264 US. 671. 68 LEd. 855. reversed 
on other grounds 46 S Ct. 439, 271 XJ. 
S. 99. 70 I. Ed. 854 

Separation of hogs from cattle 
Where shipper assumes duty of 
loading live stock at own nsk and 
subject to certain regulations m bill 
of lading requiring separation of 
hogs from cattle, carrier would not 
ordinarily be liable for damages in¬ 
curred by noncompliance with such 
regulations.—Central of Georgia Ry. 
Co. V Grmer & Rustin, 127 SB. 878, 
33 Ga.App 705. 

The duty of unloading may be im¬ 
posed on the shipper by special con¬ 
tract.—^Davis V. Simmons, Tex.Civ. 
App., 240 S.W. 970, dismissed for 
want of jurisdiction. 

Where a shipper was negligent in 
failing to unload live stock on ar¬ 
rival as required by the contract, 
so that the stock was injured, he 
could not recover for such injury.— 
Chicago, R. I. A G Ry. Co. v. Pavil- 
lard, Tex.Civ App., 187 S W. 998. 

13- Idaho —^Lane v Oregon Short 
Line R Co.. 198 P. 671, 34 Idaho 
37, 15 AL.R 197- 

Mass —^New York Cent. R Co. v. 
Sturtevant & Haley Beef & Supply 
Co, 127 NE 509, 236 Mass. 16. 

10 C J p 105 note 52 Cal. 

14;. Conn.—Candee v. New York, 
etc., R Co., 49 A. 17, 73 Conn. 667. 

15. Mo —Grisham v. St Louis-San 
Erandsco R. Co., App., 12 SW.2d 
101 . 

N.M.—Spence v. El Paso & S. W. Co., 
207 P. 579. 28 N.M 132. 


Tex.—^Texas & N O. R Co. v. Rohm- 
son, Civ.App, 57 SW2d 938—St. 
Louis Southwestern Ry. Co. of 
Texas v Anderson & Hileman, Civ. 
App. 17 S.W2d 473, 474. 

10 C.J p 105 note 55. 

The Corpus Xiuds text has been 
cited with approval m St. Louis 
Southwestern Ry. Co. of Texas v. 
Anderson & Hileman, supra 

Overloading due to eax 

Notwithstandmg the carrier fur¬ 
nished a thirty-six foot car instead 
of a forty foot car as requested, the 
shipper could not recover for dam¬ 
ages due to overloading of live stock 
m such car where the contract re¬ 
lieved the carrier of liability there¬ 
for in the absence of negligence on 
its part, and the shipper’s agent 
loaded the stock into the car fur¬ 
nished. 

Mo.—Grisham v. St. liOuis-San Fran¬ 
cisco R. Co., App, 12 S.W2d 101 
N M.—Spence v El Paso & S. W. Co., 
207 P 579, 28 N.M. 132. 
lO. Ala.—Southern Ry. Co. v. Frank 
De Latour, Ina, 135 So. 187, 223 
Ala 245. 

Iowa.—Wiersma v. Chicago & N. W. 
Ry. Co, 238 N.W. 579, 213 Iowa 
223. 

17- Ga.—Central of Georgia Ry. Co. 

V. Gnner & Rustm, 127 S E. 878, 
881. 33 GaApp. 705. 

10 C J p 106 note 57. 

The Coi^s JTaxls text has been 
cited with approval in Central of 
Georgia Ry Co v. Gnner & Rustin, 
supra 

la. Ark.—^Pordyce v. McFlynn, 19 S. 

W. 961, 56 Ark 424. 420. 

“By the terms of the contract, the 
plaintiffs [shippers] undertook to 
furnish and load the cars for the 
carriage of their animals; they 
thereby represented themselves as 
competent to do the entire work of 
loadmg. and if they did it carelessly 
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and thereby caused the injury com¬ 
plained of, the defendants would not 
be liable, although it appeared that 
there was a general duty resting 
upon the conductor to examine trains 
under his control and see that they 
were properly loaded. If such duty 
existed generally, its performance in 
this case was excused by the plain¬ 
tiffs And if the conductor, relying 
upon their professed competency and 
the careful performance of their un¬ 
dertaking, refrained from making the 
examination necessary to detect their 
incompetency or neglect, the earner 
IS not liable for injunes occasioned 
by either”—^Pordyce v. McFlynn, 19 
S.W. 961, 56 Ark 424, 429. 

la. N.Y—Dickerson v. Erie R. Co, 
169 N.Y.S 5, 181 AppDiv. 815. 

20. Tex —Davis v. Simmons. Civ. 
App., 240 SW. 970, dismissed for 
want of junsdiction. 

Placement of car at unloading chutes 
Where shipment contract required 
shipper to unload the cattle, it will 
be assumed that it was carrier’s duty 
to place the car at the unloading 
chutes, and that it was then the duty 
of the stockyards company to un¬ 
load them, acting as agent for ship¬ 
per—McMickle V. Wabash R. Co, 
Mo App., 209 S.W. 611. 

Failure to hold engine as agreed 
Where the conductor in charge of 
a tram agreed to give the shipper 
reasonable time to procure horses to 
remove from pens stock already un¬ 
loaded, m order to make room for 
the other stock still on the cars^ the 
earner was liable for failing to hold 
available an engine which was neces¬ 
sary to the unloading of the stock 
during the reasonable time so grant¬ 
ed.—^Davis v. Simmons. Tex.Civ.App., 
240 S.W. 970, dismissed for want of 
jurisdiction 

21. NY—^Harris v. Northern Indi¬ 
ana R. Co., 20 N.Y. 232. 
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does not absolve the carrier from a loss or in¬ 
jury which results from its failure to provide a 
proper place and suitable facilities for loading 
and unloading. 

Carrier's assumption of duty notwithstanding 
contract. A stipulation in a contract of shipment 
which requires the shipper to load and unload his 
stock is inoperative and has no application where 
the carrier in fact assumes the duty notwithstand¬ 
ing the contract, and it will be liable for loss or 
injury sustained in the performance of such duty.^^ 
Under these circumstances there is a waiver of 


§ 71 

the provisions of the contract imposing the duty 
of loading and unloading on the shipper.23 It 
seems, however, that imder a freight classification 
of the interstate commerce commission providing 
that any assistance rendered by an employee of 
the carrier in loading and unloading be construed 
as purely voluntary and as the agent of the ship¬ 
per, the carrier cannot be held responsible for its 
employees’ acts in unloading and caring for stock 
on the failure of the shipper to meet the ship- 
ment.24 


J. STABILITY OF CAREIER FOR LOSS OR INJURY 

1. At CoMMOisr Law 


§ 71. Statement of, and Reasons for. Rule 

Subject to certain exceptions, a common carrier is 
absolutely liable under the common law for loss or in¬ 
jury to goods received for carriage. 

The implied agreement of common carriers is to 


carry safely,^® and at common law they are held 
to a very strict accountability for the loss of, and 
failure to deliver, goods received by them for 
carriage,^® being liable for all losses and injuries,^^ 
except as stated infra §§ 76-79, such as arise from 


2SL Mont—Phelps v. Great Northern 
Ry. Co., 213 P. 610. 66 Mont. 198. 
certiorajri dismissed Great North¬ 
ern Ry. Co. V. Galbrcath Cattle Co. 
44 S Ct. 334. 264 XT S 571, 68 L.Ed 
855. reversed on other grounds 46 
S Ct. 439, 271 TJ S. 99, 70 KEd. 854 
10 C.J. P 106 note 58. 

23. Tex.—Chicago, etc, R Co. v. 
Linger. Civ,App., 156 SW. 298. 

24i. Miss —Columbus & G Ry. Co. v 
Owens, 121 So. 265, 153 Miss. 628. 
62 A.L.R. 521. 

Agents of shipper 

Delivering carrier's employees .were 
shipper's agents while unloading and 
canng for stock until shipper's agent 
arrived.—Columbus & G Ry. Co. v. 
Owens, 121 So. 265, 153 Miss. 628. 62 
ADR. 521. 

25. Va.—^Eastern Shore of Virginia 
Produce Exch. v. New York, P & 
N. R Co.. 126 SE 674, 141 Va 611. 
‘Tn the absence of a statute fixing 
the responsibility of the expressman, 
a common-law earner, he is obligat¬ 
ed to carry safely ”—^David v 

Abramowitz, 256 N.T S. 15, 16, 143 
Misc. 162. 

26L Fla—Atlantic Coast Line R 
Co. V. Sandlin. 78 So. 667, 75 Fla 
539. 

Tex.—Galveston. H. & S A Ry. Co, 
Civ-App-. 214 S.W 721. 

Va—Chesapeake & O. Ry Co. v. Os¬ 
borne, 153 S E. 865, 154 Va 477. 

27- TJ S —^The Ansaldo San Giorgio 
I V Rheinstrom Bros Co, N.T, 
55 S Ct 483. 294 U S. 494, 79 L Ed. 
1016. affirming, C C.A. The Ansald 
San Giorgio I, 73 F.2d 40, revers¬ 
ing, D.C., 3 F.Supp. 579, certiorari 
granted The An^^ido San Giorgio I 


V. Rheinstrom Bros Co. 55 S Ct 
217, 293 XJ S. 551. 79 D Ed 654. 

Ala—Atlantic Coast Line Ry. v. En¬ 
terprise Cotton Oil Co., 74 So. 232. 
199 Ala 57 

Ark—American Ry Express Co. v 
H. Rouw Co, 48 SW.2d 220. 185 
Ark 526. 

Cal—American Fruit Distributors of 
California v. Hines. 203 P. 821, 55 
Cal.App 377- 

Conn.—Ace-High Dresses v. J C 
Trucking Co., 191 A.. 536, 122 Conn 
578. 

D.C —Shapiro v Pennsylvania R. Co, 
83 F 2d 581, 65 App D C. 324. 

Fla.—^Hammers v Southern Express 
Co, 85 So 246. 80 Fla. 51. 

Ga—Central of Georgia Ry. Co. v. 
Council Bros, 137 SE. 569, 36 Ga 
App 573—Southern Ry. Co. v 
Standard Growers' Exch, 130 SE 
373, 34 GaApp 534—^Hines v. 

Vann, 106 S.B. 921. 26 GaApp. 704 
—^Heath v Sandersville R. Co, 98 
SE 92. 23 Ga.App 255. 

Idaho—^Ritchie v Oregon Short Line 
R Co, 244 P. 580, 42 Idaho 193. 45 
A.LR 909. 

Ill —^Hinchliffe v. Wenig Teflnnmg 
Co, 113 NE. 707, 274 Ill. 417, af¬ 
firming 194 Ill.App 627—^Beatrice 
Creamery Co. v. Fisher, 10 NB2d 
220, 291 Ill App. 495—^Hudson v. 
Grand Rapids & I. Ry. Co, 203 Ill. 
App 377. 

Ind.—American Ry Express Co v 
Rhody, 143 N.E. 640, 84 Ind App. 
283 

Iowa—Dye Produce Co. v. Davis, 209 
NW. 744. 202 Iowa 1008—Goad v. 
Pennsylvania Ry. Co, 175 NW 
344, 187 Iowa 1025 

Ky.—Hall v Cumberland Pipe Lme 
Co., 237 S.W. 405, 193 Ky. 728— 
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Louisville & N. R Co v Hunter, 
214 S.W. 914, 185 Ky 165 
Me—Warren v Portland Termmal 
Co, 116 A 411, 121 Me. 157, 26 A.L. 
R 304 

Mass—Bonfiglio v New York, N. BL 
& H. R. Co.. 198 N.E. 236 
Minn—De Vita v. Payne, 184 NW. 
184, 149 Minn. 405 

Miss—^Yazoo & M. V. R R. Co. v. 
Craig, 79 So. 102, 118 Miss. 299, 
certiorari denied 39 S.Ct. 11, 248 
D.S. 573, 63 L.Ed. 427. 

Mo.—Morrow v. Wabash Ry Co., 265 

5 W. 851, 219 Mo.App. 62—Sullivan 
V. American Ry. Express Co. 245 
SW. 375, 211 Mo App. 123—Singer 
V American Express Co, 219 S W. 
662, 203 Mo.App. 158, certiorari de¬ 
nied 41 S Ct. 8, 254 U S 632, 65 L. 
Ed. 448—Cudahy Packing Co. v. 
Atchison, T. & S. F. Ry Co, 187 
SW. 149, 193 Mo.App 572. 

Neb —Nye-Schneider-Fowler Co. v. 
Chicago & N. W. Ry. Co, 182 NW. 
967. 106 Neb 149 

N.J.—Kassel Poultry Co. v. Pennsyl¬ 
vania R. Co, 145 A. 316. 7 N.J. 
Misc. 301. 

N.Y—Ely v. Barrett. 168 N.YS. 419, 
181 App Div 176, appeal dismissed 
120 NE. 60, 224 NY. 550. 

N.C—Winstead v. East Carolina Ry., 
118 SB. 887, 186 NC. 58—M. V. 
Moore & Co v Southern Ry. Co., 
Ill SE. 166, 183 NC. 213. 

Ohio.—^Fean v Alabama Great South¬ 
ern R. Co., 159 NE. 487, 26 Ohio 
App. 96. 

Okl—Atchison, T. & S. F Ry. Co. v. 

Weaver,. 47 P 2d 104. 173 Okl. 156. 
Pa.—Dreibelbis & Co v Philadelphia 

6 Reading R Co . 28 Pa Dist. 488— 
Edmunds v. Philadelphia & Read- 
mg Railroad Co., 75 PaSuper. 176. 
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an act of God or of the public enemy, the negli¬ 
gence of the shipper, or the inherent nature or vice 
of the property, or, as shown infra § 75, perhaps 
from some other causes which have found recog¬ 
nition in different jurisdictions. The rule might 
now be more fully stated as being that the com¬ 
mon earner is liable for all loss or injury not due 
to the act of God or the public enemy, the inherent 
nature or qualities of the goods, or the act or 
fault of the owner or shipper, it being understood 
that as to all of these excepted cases the carrier 
may be liable by reason of his own negligence 


or that of his agents, servants, or employces.28 
Where the loss is not due to the excepted causes, 
it is immaterial whether the carrier was negligent 
or not,29 and the carrier cannot escape liability by 
proving reasonable care and diligence,^® or by 
showing that there was no negligence and as 
to all of the excepted causes the carrier may, as 
shown infra § 80, be liable by reason of his own 
negligence or that of his agents, servants, or em¬ 
ployees. In many cases the liability of the earner 
has been said to be that of an insurer,32 but in 
view of the exceptions to the rule of liability, the 


Tex—Panhandle & S. F. Ry. Co. v. 
Andrews, CivApp, 278 SW. 478— 
Baker v. H. Bitllingrer Roller Mills 
Co. CivApp, 203 SW. 798. 

Vt—^Haglm-Slahr Co. v Montpelier 
& W R Co, 102 A 940. 92 Vt. 258 
Va.—Chesapeake & O Ry. Co v. Os¬ 
borne, 153 S B 865, 154 Va. 477. 

10 CJ. p 43 note 64, p lOS note 82, 
p 110 note 98. 

Corpus Juris is cited with approval 
in: 

U S —^Inland Waterways Corporation 
V Hallet & Carey Co , C.C A Minn , 
52 F2d 13—^Merchants* & Miners* 
Transp. Co v. Branch, G C.A.Va., 
282 F. 494, 496 

Mo—State v. Taylor, 251 SW. 383, 
386. 

N.I)—^Morrell v. Northern Fac. Ry. 

Co, 179 N.W. 922, 924. 

Xdve stock 

The settled rule as to the common- 
law liability of a common carrier in 
connection with the carriage of live 
stock, where the same is in sole 
charge of the carrier and not accom¬ 
panied by the shipper, or his agent, 
IS that such carrier is charged with 
any loss occurring thereto which 
cannot be attributed to an act of 
God, the public enemy, or the inher¬ 
ent vices or propensities of the ani¬ 
mals themselves 

Ill—^Hartford Live Stock Ins Co. v 
Railway Express Agency, 274 Ill 
App. 585. 

Ky—^Louisville & N. R Co v. Cram, 
224 S W. 1063, 189 Ky 431. 

Effect of federal legislation. 

While federal legislation on lia¬ 
bility of carriers m interstate com¬ 
merce supersedes state regulations 
and policies, it did not destroy but 
was intended to continue m force 
any right which shipper had under 
common law, not inconsistent with 
federal, and the common-law rule, 
making carrier liable for any loss or 
damage not the act of God or the 
public enemy, was not affected — 
Bowles v Quincy, O. & K. C. JR Co., 
Mo.App, 187 S.W. 131. 

Avoidance of blame 

(1) Where trees, which were dam¬ 
aged at defendant's depot by frost, 
were held by it as a common carrier. 


f through failure to give consignee no¬ 
tice, defendant was required to ac¬ 
quit itself of blame as such common 
carrier —American Ry. Express Co 
V. Judd. 104 So. 418, 213 Ala. 242. 

(2) Where goods were in good 
condition when received by carrier 
but in bad condition when delivered 
by it, the only defenses available to 
carrier at common law were that in¬ 
jury was caused by act of God, of 
public enemy, of shipper, or by in¬ 
herent nature of the goods them¬ 
selves.—Southern Pac. Co. v. Itule, 
Ariz, 74 P2d 38. 

28. CSoxpus Juris snmm^Ty of the 
rule has been quoted with approval 
In: 

[ Mo —Robinson v. Bush, 200 S W. 757, 

I 760, 199 Mo App. 184. 

Ohio.—^Pean v Alabama Great South¬ 
ern R Co. 159 N.E 487, 489, 26 
Ohio App. 96. 

29. U S —^Inland Waterways Corpo¬ 
ration V. Hallet & Carey Co., C.C 
A Minn , 52 F 2d 13 

Ariz—Southern Pac Co. v. Itule, 74 
P2d 38. 

Ill.—Sparr v. Southern Pac. Co., 220 
Ill App 172 

Iowa—Coad v. Pennsylvania Ry Co , 
175 N.W 344, 187 Iowa 1025 
Mo —^Morrow v Wabash Ry. Co , 265 
S W. 851, 219 Mo App 62—^Johnson 
V American Ry Express Co, App, 
245 S.W 1071—Sullivan v. Ameri¬ 
can Ry Express Co. 245 SW 375, 
211 Mo App 123—Erisman v Wa¬ 
bash Ry. Co, App., 243 S.W 237— 
Boyd V St. Louis Express Co, 
App. 211 SW. 702—Cudahy Pack¬ 
ing Co V Atchison. T. & S F Rv 
Co. 187 SW. 149, 193 Mo App. 572 
—^Bowles V Quincy, O & K C. R 
Co. App, 187 S.W 131. 

N.Y.—^Perkel v. I^ennsylvania R Co, 
265 NYS. 597, 148 Misc 284— 
Feynman v American Ry. Express 
Co. 234 NYS 727. 134 Misc 223 
Tex.—^Rio Grande & B P Ry Co. v 
T. A. Austin & Co, CivApp, 12 S. 
W2d 1070, reversed on other 
grounds. Com App, 25 S W 2d 306 
—^Panhandle & S. F. Ry Co v. 
Andrews, Civ.App, 278 S.W. 478. 
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vt —^Haglm-Stahr Co. v Montpelier 
& W. R. Co , 102 A 940, 92 Vt 258 
10 C J p 109 note 86. 

Corpus Juris statement has met 
with approval in Inland Waterways 
Corporation v. Hallet & Carey Co., C 
C A Minn, 52 F2d 13. 

Qrava^mem of action. 

'*The grravamen of an ordinary ac¬ 
tion against a carrier for loss or in¬ 
jury to goods intrusted to the car¬ 
rier for shipment consists in the ab¬ 
solute liability for the damage grow¬ 
ing out of the relationship of shipper 
and carrier, and is not grounded m 
negligence *’—Southern Ry. Co v 
Standard Growers’ Exch, 130 SB. 
373. 34 GaApp 534 

30. Ga —Weslern & A R. Co v. 
Waldnp, 89 S E. 346. 18 GaApp. 
263. 

Tex—^Panhandle & S F. Ry. Co. v. 

Andrews, Civ App , 278 S W 478. 

10 C J p 109 note 87 
High degree of care of carrier of 
turkeys accompanied by shipper who 
placed locks on car did not relieve 
earner of liability for theft not due 
to act of shipper or agent — Kassel 
Poultry Co v Pennsylvania R Co, 
145 A 316, 7 NJMisc, 301 
Xave stock 

In action against carrier for inju¬ 
ries to cattle shipment based on con¬ 
tract duty, the carrier is liable inde¬ 
pendently of question of negligence 
—^Wichita Valley Ry. Co. v. Ander¬ 
son, Tex Civ App. 48 SW2d 361 

31- N.J—^Kassel I'oultrv Co v 
Pennsylvania R. Co, 145 A. 316, 7 
NJMisc. 301 

32 - U-S—^Tho Framlington Court, C 
C A Tex, 69 F 2d 300, certiorari 
denied United British S S Co v 
Newfoundland Kxport & Shipping 
Go, 54 set. 860 . 292 US 651 , 78 
L.Ed 1500—^American Rv Express 
Co V Ewing Thomas Converting 
Co, CC.A.Pa, 292 P. 335 

Ala—Atlantic Coast Line Ry. v. En¬ 
terprise Cotton Oil Co., 74 So. 232, 
199 Ala 57. 

Ariz—^McClure v. Johnson, 69 P.2d 
573. 

Ark.—^Missouri Pac. R. Co. v. Ameri¬ 
can Fruit Growers, 260 S.W. 39, 
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earner is not technically an insurer,33 at least it 1 injury,®^ nothing* more being meant by the ex- 
is not an insurer as to the excepted causes of | pression than that the carrier is absolutely liable. 


163 Ark 429—^Missouri Pac R. Co. 
V Martmdale, 213 S W 777, 139 
Ark 143. 

Cal.—^American Fruit Distributors of 
California v. Hines, 203 P. 821, 55 
CalApp. 377. 

Del—^Hardesty v. American Ry. Ex¬ 
press Co , 119 A 681, 2 W W H a r r., 
Super, 66. 

Ga—^American Ry. Exp. Co. v Fe- 
genbush, 144 So. 320, 107 Fla. 145 
—^Atlantic Coast Line R Co v. 
Wilson & Toomer Fertilizer Co, 
104 So. 593, 89 Fla 224—^HAmmers 
V. Southern Express Co., 85 So. 
246, 80 Fla. 51—^Atlantic Coast 

Line R Co v. Sandlin, 78 So. 667, 
75 Fla 539—Walton Land & Tim¬ 
ber Co V. Louisville & N. R Co., 72 
So. 485, 72 Fla 66. 

Ga —Southern Ry. Co v Standard 
Growers' Exch, 130 S E 373, 34 
GaApp. 534—Western & A R Co 
V. Waldrip, 89 SE 346, 18 GaApp 
263. 

Ill —^HinchlilTe v Wenig Teaming 
Co, 113 N,E 707, 274 Ill 417, af- 
hrmmg 194 Ill App 627—^Beatrice 
Creamery Co v. Fisher, 10 N B 2d 
220. 291 Ill App 495—Armour 

Gram Co v. Davis, 233 Ill App 1 
—Sparr v. Southern Pac. Co, 220 
Ill App. 172—Arakelian v. South¬ 
ern Pac Co , 220 Ill App 160—S. 
Valentine & Co v. Atchison. T & 
S. F Ry Co. 220 HLApp. 160. 

Ind —American Ry. Express Co v. 
Rhody, 143 NB 640, 84 Ind App 
283. 

Iowa-—Dye Produce Co. v Davis, 209 
ISTW 744, 202 Iowa 1008—^Buck v 
American Railway Express Co, 192 
NW 277, 195 Iowa 1024 

Ely—^Peter Pox & Sons Co. v. Louis¬ 
ville & N R Co , 259 S W. 37, 202 
JECy. 189—Southern Ry. Co in Ken¬ 
tucky V. John T Barbee & Co, 226 
S W 376, 190 Ky 63, 20 A L R. 257 
—^Louisville & N R Co V Cram, 
224 SW 1063. 189 Ky 431—Louis¬ 
ville & N R Co. V Edwards' 
Adm'x. 209 S W 519, 183 Ky 655— 
Louisville & N R. Co v. Taylor, 
205 S.W 934. 181 Ky. 794—Mer¬ 
chants' Transfer Co v Kiser, 200 
SW 454. 179 Ky 324, L.RA1918C 
658—Southern Ry Co v. Avey, 191 
SW 460, 173 Ky 598 

La—^Anderson, Clayton & Co v Ya¬ 
zoo & M. V R Co, 141 So. 453, 174 
La. 762 

Me—Warren v Portland Terminal 
Co, 116 A. 411, 121 Me 157, 26 A 
L.R. 304. 

Mass —^Houle v Lewonis, 140 N.E 
427, 245 Mass 254. 

Minn—^McNeil & Scott Co. v. Great 
Northern R Co. 194 N.W. 614, 156 
Minn. 120—^De Vita v. Payne, 184 
N.W. 184. 149 Minn 405. 

Mo—Prawley v. Atchison. T. & S. 


P R Co.. 299 S.W 93, 220 Mo App. 
1189—^Hurley v Illinois Cent. R 
Co, 282 SW 97, 221 Mo App 478 
— ^Ford V. Wabash Ry. Co , App , 
266 SW. 1032, affirmed 300 SW. 
769, 318 Mo 723—^Tri-State Fruit 
Growers' Ass'n v. St. Louis-San 
Francisco Ry. Co, App, 264 S W 
445—Viviano v Davis, App., 258 S 
W 69—Johnson v. American Ry 
Express Co, App, 245 S.W. 1071— 
Vernon v. American Ry Express 
Co , App, 222 S W 913—^Burgher v 
Wabash Ry. Co . App, 217 S W 854 
—^Boyd V. St. Louis Express Co, 
App , 211 S W 702—^Baker v. Bush, 
App, 194 SW 1061 
Neb —Nye-Schneider-Fowler Co v 
Chicago & N. W Ry Co, 179 NW 
503. 105 Neb. 151—N H Nelson & 
Co V. Chicago & N. W. Ry Co. 167 
N W 574, 102 Neb 439. 

NY.—D'Utassy v Barrett, 114 NE 
786. 219 NY. 420. 5 ALR 979. af¬ 
firming 157 N Y S. 916, 171 App Div 
772—Mairs v. Baltimore & O R 
Co . 76 N Y S 838, 73 App Div 265 
—^Feynman v American Ry Ex¬ 
press Co. 234 NTS 727, 134 Misc 
223—Sullivan v Williams. 176 NY 
S 710, 107 Misc 511 
N C.—^Perry v. Seaboard Air Line R 
Co . 88 SB 156, 171 NC 158, LR. 
A1916B 478. 

Tex—^Rio Grande & B P. Ry Co. v 
T A Austin & Co, Civ App, 12 S 
W 2d 1070, reversed on other 
grounds. Com App, 25 SW.2d 306— 
Abbott V Tompkins, Civ.App, 283 
SW 647—^Myers v Texas Land & 
Development Co, Civ App, 282 S 
W 919—^Burnett v. Riter, Civ App, 
276 SW. 347—Fort Worth & D. C 
Ry Co V Lemons, Civ App, 258 
S W 1095—^Mistrot-Calahan Co. v. 
Missouri, K & T Ry Co. of Texas, 
Civ App, 209 SW 775 
Va—Chesapeake & O Ry Co. v. W. 
C Crenshaw & Co, 138 S E 467, 
140 Va 48, 53 ALR 990—Chesa¬ 
peake & O Ry Co. V. W C Cren¬ 
shaw & Co, 137 S E. 515, 147 Va. 
290—Chesapeake & O Ry Co. v. 
Timber-Lake, Cume & Co, 137 S. 
B 507. 147 Va 304. 

10 C.J p 109 note 89 

"The liability of the earner is 
practically that of an insurer of the 
property”—Chesapeake & O Ry Co. 
V Osborne, 153 SE 865, 869, 154 Va 
477. 

Corpus Juxis statement has been 
cited with approval in* 

XJ S-—^Inland Waterways Corporation 
V Hallet & Carey Co., CCA Minn., 
52 F2d 13 

Idaho.—^Ritchie v. Oregon Short Line 
R Co, 244 P. 580, 582, 42 Idaho 
193. 45 A.L.R 909. 

N C.—Moms V American Ry. Ex- 
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press Co. 110 SB 865. 857. 183 N. 
C. 144—Greene v. Ben Vonde Co., 
107 S E 139. 140. 

Effect of Interstate Commerce Act 

(1) At common law, express com¬ 
pany, as common carrier of inter¬ 
state shipment, is liable as insurer, 
and such liability is not changed by 
Interstate Commerce Act and amend¬ 
ments —American Trust Co v. Amer¬ 
ican Railway Exp. Co, D C Ind., 42 F. 
2d 272, reversed, C.CA, American 
Ry. Express Co. v. American Trust 
Co, 47 F 2d 16, certiorari denied 
American Trust Co. v American Ry. 
Express Co, 52 S Ct 13, 284 U.S. 629, 
76 LEd 536. 

(2) The provision of § 20 of the 
Interstate Commerce Act, U.S Comp. 
St § 8604a, that nothing in the act 
shall deprive the shipper “of any 
remedy or right of action, which he 
has under existing law,” means the 
common law as declared by the fed¬ 
eral courts.—Sparr v Southern Pac. 
Co., 220 Ill App. 172 

Qnaiifled insurer 

"A common carrier is a qualified 
insurer of goods intrusted to it for 
transportation ”—St Louis-San Fran¬ 
cisco Ry. Co V Bengal Lumber Co, 
292 P 52, 145 Okl 124. 

Effect of carrier’s rule 

Railroad company's rule, requiring 
owners to load and unload freight 
carried at carload ratings, did not 
relieve company from liability as m- 
surer for damage to watermelons in 
transit, rule merely requiring ship¬ 
per to assume burden or expense of 
loading and person ultimately re¬ 
ceiving property that of unloading — 
Perkel v Pennsylvania R Co, 265 
NYS 597, 148 Misc. 284. 

Accideut or mistake 

Carrier is liable as insurer for 
losses by accident or mistake — 
Franklin v Southern Pac Co, 265 
P 936, 203 Cal. 680. 59 A.L R. 118. 
certiorari denied Southern Pac Co. 
V Franklin, 49 S Ct. 24, 278 US. 621, 
73 L.Ed 542 

sa. US —Philpott V. Davis, C CA. 
Neb., 291 P 370. 

D C —Shapiro v Pennsylvania R. Co., 
83 F2d 581, 65 App D.C. 324. 

Ill —Shellabarger Elevator Co. v. 
Illinois Cent R. Co, 116 NE 170, 
278 Ill. 333, LRA1917E 1011 

34i. Ariz —Southern Pac. Co. v. Itule, 
74 P 2d 38. 

Iowa —^Buck V. American Railway 
Express Co. 192 N.W 277, 195 
Iowa 1024 

Miss.—^Baltimore & O. R Co. v. Johl 
& Bergman, 177 So. 778. 

Va.—Chesapeake & O. Ry. Co v. W. 
C. Crenshaw & Co., 137 S.E. 515, 
147 Va 290. 



CABBIEB8 


13 C.J.S, 


§ 71 

with only the exceptions recognized in the rule as 
above stated.^® 

It is undoubtedly well settled that at common 
law a common earner is bound to deliver the 
goods that have been entrusted to him, or their 
value; and he can only justify or excuse a default 
where a loss occurred by an act of God, by public 
enemies, the conduct of the shipper, by the inherent 
nature of the goods, or unless special exemption 
has been agreed on by contract, the terms of 
which are not against public policy. This is not 
strictly speaking a common-law doctrine, for the 
law that makes a common carrier an insurer, and 


his engagement to the public a contract of indem¬ 
nity, is founded on the Praetorian edict of the civil 
law found in the ninth title of the fourth book of 
the Pandects.3® Under the Carmack Amendment, 
the common-law rule of liability attaches to a ear¬ 
ner, and It is not liable as an insurer.37 

The general rule as to the earner’s liability is 
illustrated by cases holding the carrier liable for 
loss of goods by fire,^® water,^® theft or robbcry,40 
or other accidental cause,^! or by negligence or 
other torts,^^ such as negligence or wrong of the 
earner or its agents and additional care taken 
by the shipper to guard its property does not in any 


35. Ill —Shellabarger Elevator Co. 
V. Illinois Cent. R Co., 116 NE 
170, 278 IlL 333, LRA1917E. 1011. 

10 C J. p 109 note 90. 

Coustltatioiial provision, as to grain. 

Under a constitutional provision 
irequiring common carriers on rail¬ 
roads to weigh or measure grain at 
points where it is shipped and im¬ 
posing on them responsibility for the 
delivery of such amount to the own¬ 
er or consignee thereof at the place 
of destination, the carrier is not 
an insurer, but must deliver the 
full weight of grain unless prevented 
by act of God, public enemy, or ship¬ 
per's negligence —Shellabarger Ele¬ 
vator Co. V. Illmois Cent. R. Co, 116 
N.B. 170. 278 IlL 333, L R.A.1917B 
1011 . 

36. Ohio.—^Thomas v. Baltimore & 
O. R. Co., 16 Ohio N.P,N.S, 194. 

37- Tex.—GNTabors v. Colorado & S. 
Ry. Co, CivApp, 210 S.W. 276- 

38l Ky—A- Arnold & Son Transfer 
& Storage Co v. Weisiger, 6 S.W. 
2d 1084, 224 Ky. 659. 

10 CJ. p 109 note 91, p 111 note 13 
Cb] (3). 

33. S.C.—Campbell v. Morse, 1 Harp. 
468. 

Tex.—Philleo v. Sanford, 17 Tex 227, 
67 Am.D. 654. 

10 C J. p 109 note 92. 

4a Mass.—^R. J. Re 3 molds Tobacco 
Co. V Boston & M R. R.. 10 N.B. 
2d 59. 

Miss—^Illinois Cent. R. Co. v. Elmg, 
88 So 322, 125 Miss. 734. 

Pa.—^Edmunds v. Philadelphia & 
Reading Railroad Co, 75 Pa Super. 
176 

10 C J. P 109 note 93. 

Idahllity as bailee 

That breaking of car seals was 
criTYiinal offense did not relieve car¬ 
rier of degrree of care it should have 
exercised as bailee to prevent theft 
—Wood Livestock Co. v. Oregon 
Short Line R Co., 298 P- 371, 50 Ida¬ 
ho 524. 

4L La—^Brousseau v. Ship Hudson, 
11 La-Ann. 427. 


Wyo —Oregon Short Line R Co. v. 
Blj-th, 118 P 649, 13 9 P 875. 19 
Wyo. 410. AnnCasl913E 288. 

42l Va —^Manieri v Seaboard Air 
Line Ry. Co. 137 S E. 496, 147 Va. 
415. 

10 C.J. p 110 note 95 

43. Miss —Illmois Cent. R. Co. v 
King, 88 So. 322. 125 Miss 734 
Ohio.—^Harris v SLoley, 166 N.E. 

428, 31 Ohio App 533. 

Pa —Caplan v BbeL 73 Pa Super. 
601. 

Va—Chesapeake & O Ry. Co. v. W 
C. Crenshaw & Co., 138 S E. 467, 
140 Va. 48, 53 ALR 990—Chesa¬ 
peake & O. Ry. Co V. W. C. Cren¬ 
shaw & Co, 137 SB 515, 147 Va. 
290. 

10 C J. p 110 note 95. 

Improper address 

Notwithstanding it may be duty of 
shipper to address package, express 
agent m addressing it is not ship¬ 
per's agent, but agent of company, 
and it would seem that company 
should be liable for loss resultmg 
from any negligence of such agent 
in addressing the package.—Wall v. 
American Ry Express Co., 272 S.W. 
76, 220 Mo.App. 989. 

i;o88 by lire 

(1) Carrier, issumg bills of lading 
on goods received by compress com¬ 
pany with which it had contract for 
preparing cotton for shipment pro¬ 
viding that compress company should 
reimburse earner for storing and 
handling, is liable for loss by lire 
caused by negligence of compress 
company, which under the contract 
became the agent of the carrier.— 
Chas W. Sheppard Cotton Co. v. New 
Orleans, M & C R Co., 78 So. 193, 
118 Miss. 464. 

(2) So, If the servants of both a 
railway company and a warehouse 
company, acting within the scope of 
their authonty, entered a freight car 
for the purpose of preparmg auto¬ 
mobiles for shipment by draining 
gasoline therefrom, and undertook 
to do so with a lighted lantern, neg- 

^ligently brought by them into the 
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car. in close proximity, both compa¬ 
nies would be liable for the result¬ 
ing loss of the automobiles by fire, 
whether or not the warehouse com¬ 
pany had partially or entirely relin¬ 
quished them to the custody of the 
railway company, each being liable 
for the negligence of its own serv¬ 
ants.—^Train v. Atchison, T & S P 
Ry Co., 253 S.W. 497. 214 Mo.App. 
354 

Negligently Inviting shipment 

The carrier is liable for loss re¬ 
sultmg from negligence in inviting 
a shipment when it had no facilities 
to move It promptly —^Missouri & 
N. A. Ry. Co V. Potts, 10 SW.2d 
515, 178 Ark. 334. 

Unanthorlzed reconditioning 

Carrier unauthonzedly permitting 
shipment of cotton to be sent to 
pickery and reconditioned before de¬ 
livery is liable for injury shipper 
sustained by reason of loss in weight 
of cotton in reconditioning process. 
—Atchison, T. & S- P. Ry. Co. v. 
Weaver, 47 P2d 104, 173 OkL 156. 
Free carriage 

Where a carrier engaged to carry 
goods free for its contractor to do 
repair work to the place where the 
work was to be done, it was liable 
for ordinary negligence resulting m 
injury to the goods, the carriage be¬ 
ing for the benefit both of the car¬ 
rier and the contractor.—^Bush v. 
Reason. 198 S.W. 130, 130 Ark. 569 
Pailroad as express company’s agent 
A railroad is the agent of an ex¬ 
press company when carrying goods 
for it, and the express company must 
respond for the negligence of the 
railroad in transporting a shipment. 
—Vernon v. American Ry. Express 
Co, Mo.App., 222 S.W. 913. 

Contract with government 
Where defendant, pursuant to a 
contract with the government, trans¬ 
ported merchandise, invoiced to 
plaintiff and requiring government 
appraisal, from the pier to the ap¬ 
praisal stores, defendant was liable 
for the truck driver's negligence un- 
I der the doctrine of respondeat su- 
I penor, as defendant was not a pub- 
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way lessen the burden of care incumbent on the 
carner.^^ A earner should not be required, how¬ 
ever, to take precautions to protect goods, which 
the owner himself deemed unnecessary or undesir¬ 
able to take.^® Moreover, an express company is 
not liable for the conversion by its driver of goods 
received by him for transportation without direc¬ 
tions from it,' unless he had real or apparent au- 
thonty to receive them and contract for their de¬ 
livery.^® Where the entire shipment reaches its 
destination in good condition, the carrier is not neg¬ 
ligent, even though the shipper who loaded it mis¬ 
represented its contents to the carrier and con- 
signee.^7 Where a carrier of live stock unloaded 
the stock en route for rest and feed, as required 
by law, and for that purpose placed them in stock- 
yard pens, the fact that the injured condition of 
the stock was not discovered until after they were 
placed in the pens did not render inapplicable the 
rule that a carrier is an insurer of live stock, ex¬ 
cept against injury or loss from the act of God, or 
the public enemy, or from the inherent nature, pro¬ 
pensities, or viciousness of the animals them¬ 
selves.^® 

The carrier cannot escape liability for its own 
negligence even though the contract of shipment 
is illegal ,4® but where the action is based wholly 
on an illegal contract there can be no recovery 
thereon for the loss or conversion of goods actually 
received under the contract and actually shipped 
but lost in shipment or converted, although it has 
been intimated that, if the contract, while illegal, 
was not immoral, liability may be established in¬ 
dependent of the contract, as by action mamtained, 
not on the illegal contract, but on an implied con¬ 
tract to return the goods or make compensation for 


property whidh it has no right to retain.®® The 
consignee is not liable for possible negligence or il¬ 
legal operation of a company transportmg the con¬ 
signee’s goods to defendant carrier’s terminal as an 
independent contractor.®^ 

Effect of invalid discriminatory contract on ship¬ 
per’s right to recover for loss or mjury see in¬ 
fra § 394. Liability of initial earner for loss on 
connecting lines see infra § 403. Liability of in¬ 
termediate and terminal carriers see infra §§ 418- 
427. Limitation of common-law liabilily generally 
see infra ^ 88-117. 

Reasons for ride. The strict accountability to 
which carriers are held at common law for loss 
or injury to goods received by them for carriage 
is not founded on contract, but is imposed by law 
for the protection of the shipper, and exists inde¬ 
pendently of any special contract, having its foun¬ 
dation in the policy of the law arising out of the 
hardship which would result to shippers from the 
adoption of any other rule.®® The common-law 
rule is based on a number of considerations which 
have been enumerated as follows: The public char¬ 
acter of the carrier’s duties; the inequality in the 
footing of the carrier and the shipper; the abso¬ 
lute possession and control of the property by the 
carrier while m course of shipment, and the entire 
separation of the shipper from his property while 
in course of transportation and his lack of oppor- 
tumty to protect it by any efforts of his own; the 
opportunity of the carrier for embezzlement and 
for fraudulent collusion with others; and the ordi¬ 
narily exclusive possession by the carrier of the 
means of evidence, and the difficulty, if not im¬ 
possibility, of provmg the fraud or negligence by 
which the goods were lost.®® In any case, the 


lie agrent.—^Thompson v. P H Kea- 
hon, Inc., 197 N.T.S. 686, 120 Misc. 
70. 

44. U.S.—^Liehigh Valley R. Co. v. 
State of Russia, CC.A.NY, 21 P 
2d 406, certiorari denied 48 S Ct. 
159, 276 US 571, 72 L.Ed. 432 

45- Mich-—Standard Pickle Co v. 
Pere Marquette Ry. Co, 193 N.W. 
300, 222 Mich 639 

46. N.T.—Wolf Thread Co. v. Ros- 
enbusch. 180 NY.S. 94. 

47- Tex—^Liipshitz v Lindsay Nat. 
Bank, CivApp, 33 S.W.2d 874, er¬ 
ror refused. 

46. Ky —Cincinnati, etc., R Co. v. 
Smith. 159 S.W 987, 155 Ky 481. 

49- U.S.—Adams Kxpress Co. v. 
Darden, CC.ATenn., 286 P. 61, af¬ 
firmed 44 S Ct 502. 265 U S. 265, 68 
LPd 1010—Judgre v Northern Pac. 
Ry. Co., aC.Or., 189 P. 1014. 


Tex—Gulf, a & S. P. Ry. Co v. 
Lipshitz, CivApp., 29 SW.2d 905, 
error refused. 

Kftect of invalid discriminatory con¬ 
tract on shipper's right to recover 
for loss or injury see mfra § 394 

50- Tex -r-Payne v. Bassett, Civ. 
App. 235 S,W. 917. 

51- U S —^Lehigh Valley R Co. v. 
State of Russia, CCAN.Y, 21 P. 
2d 396, certiorari denied 4$ S.Ct. 
159. 275 US. 571. 72 LBd. 432. 

52. Pla—Atlantic Coast Line R. Co 
V. Sandlin, 78 So. 667, 75 Pla 539. 
N.C—Winstead v. Bast Carolma Ry., 
118 S.E 887, 186 N.C. 58. 

Va—Chesapeake & O. Ry Co. v. Os¬ 
borne. 163 S.E. 865, 154 Va, 477. 
10 C J. p 110 note 6. 

PubUc policy 

The exceptional liability of a com¬ 
mon carrier, in addition to that of 
an ordinary bailee for hire is im¬ 
posed by public policy.—Gardiner v. 

135 


New York Cent, etc, R. Co, 123 N. 
Y S 865, 139 App Div 17, afiirmed 
94 NB 876, 201 NY. 387, 34 L.RA, 
NS, 826. AnnCas.l912B 281—Green- 
wald V. Weir, 115 N.Y S. 311. 130 
App.Div. 696, affirmed 99 NE 218, 
199 N.Y. 170. 35 LRA.,NS.. 971. 

53- Del.—^Mercer v. Christiana Per¬ 
ry Co., 155 A. 596. 4 W.WHarr. 
Super, 490 

Ky—^Louisville & N. R. Co, v. Tay¬ 
lor, 205 S.W. 934, 181 Ky. 794. 

10 C.J. p 110 notes 7—11. 

“The common-law rule, making thA 
carrier an insurer of goods in its 
hands for transportation, arose from 
the practical impossibility of ship¬ 
pers proving how the goods were 
lost. Frauds and collusions were 
easily practiced but hard to prove. 
The shipper parted entirely with his 
possession and control, and the car¬ 
rier could pretend a robbery or ac« 
cident, which had not happened**— 
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whole responsibili^ and liability of a carrier 
as an insurer of g^oods is built on the foundation 
of a delivery of the goods to the earner and an 
express or implied acceptance of them on his part; 
and the whole theory of liability is based on the 
custody or right of custody of the goods by the 
carrier.5^ It has been said that the rule works no 
real hardship on the carrier, that the price of 
transportation will include a reasonable premium 
for this kind of insurance, that the rule being uni¬ 
form and well understood, the rate of compensa¬ 
tion regulates itself, and that the loss, if no fault 
can be charged anywhere, will be cast, on prin¬ 
ciples of true public policy, on the party whose 
diligence and care will be encouraged and stimu¬ 
lated by the nsk.55 

Louisiana doctrine. Under the express provi¬ 
sion of the Louisiana civil code, earners are liable 
for loss or damage of the things intrusted to their 
care, unless they can prove that such loss or damage 
has been occasioned by “accidental and uncontrol¬ 


lable events,”®® by which, as shown infra § 76, is 
meant fortuitous events such as those which hap¬ 
pen by an irresistible cause or which are caused by 
supenor force which human prudence can neither 
foresee nor prevent Accordingly, the carrier is 
liable for a loss to which its negligence or that 
of its servants or agents contributed,®"^ and, since 
earners are bound to some vigilance, if a little vigi¬ 
lance and forethought might have prevented the 
loss the carrier is liable for the amount of the 
loss.®® In a few cases, it is said that, under the 
law of this state, the liability of the carrier is the 
same as at common law,®® but decision under an 
earlier code, which differed in some respects from 
the present provision, held that a common car¬ 
rier is not to be held to the same strict liability 
as under the common law;®® and under the present 
code provision, it is held that, while at common law 
the earner is considered as in the nature of an 
insurer for loss by fire, unless it is caused by Ijght- 
mng, the civil law does not go to this extent; but. 


Starr v Chicago, B. & Q R. Co., 
173 NW, 682, 683, 103 Neb. 645. 

'"It would be interesting to trace 
the development of the common-law 
liability of a common carrier as in¬ 
surer, but time and space do not 
permit this indulgence. It seems 
certain that the strict liability did 
not exist in the very early days of 
the common law, but the ordinary 
liability of a bailee then prevailed, 
but when Sngland had become a 
gi eat commercial nation then the 
law quickly adapted itself to the 
changing circumstances. The first 
liability growing out of a maritimo 
venture seems to have been fixed 
about 1670 m Mors v Slow, Sr Thos 
Raymond 220 The reasons for the 
strict liability of a common carrier 
were set forth by Chief Justice Holt 
in Coggs V Bernard, 2 Ld. Ravmond 
909, as founded on the possibility 
that ‘earners might have an oppor¬ 
tunity of undoing all persons that 
had any dealings with them by com¬ 
bining with thieves. &c. and yet 
doing It in such a clandestine man¬ 
ner as would not be possible to be 
discovered. And this is the reason 
the law is founded upon m that 
point-* The reasons for the rule 
suggested by Chief Justice Holt no 
longer exist m their primitive force 
and seem to have no application in 
cases of injury or damage to goods 
as contrasted with actual loss On 
the other hand, the tremendous in¬ 
crease in trade and the immense 
value of goods entrusted to common 
earners make more necessary now 
the preservation of the rule itself. 
The comments and reasons for the 
rule suggested by Chief Justice Best 
in Riley v. Horne, 6 Bing 217 are 


those now generally adopted as 
more consonant with modem con¬ 
ditions Tf [goodsj should be lost 
or injured by the grossest negligence 
of the carrier or his servants, or 
stolen by them, or by thieves in col¬ 
lusion with them, the owner would 
be unable to prove either of these 
causes of loss His witnesses must 
be the carrier’s servants, and they 
knowing that they could not be con¬ 
tradicted would excuse their mas¬ 
ters and themselves. To give due 
security to property the law has 
added to that responsibility of a 
carrier, which immediately arises 
out of his contiact to carry for a 
reward, namely, that of taking all 
reasonable care of it, the responsi- 
bilitv of an insurer ’"—^Mercer v. 
Christiana Ferry Co, 155 A 596, 597, 
4 WW.Harr, Bel Super, 490. 

Reason is "weU stated” in Corpus 
Juris, which states, the reason for 
the rule substantially as it appears 
in the text herein, according to the 
court quoting Corpus Juris m Louis¬ 
ville & N. R Co v. Taylor, 205 SW. 
934, 181 Ky. 794. 

54. Bel.—^Mercer v. Christiana Ferry 
Co, 155 A. 596, 4 W.W.Harr, Su¬ 
per., 490. 

Dependent on contract 

"In every case ot an action for 
damages for breach of contract or 
breach of duly by a common car¬ 
rier of freight to carry it safely, 
whether in assumpsit on the con¬ 
tract, or in tort for breach of duty, 
the nght of action is dependent up¬ 
on the existence of a contract of 
carriage between the plamtilf and 
defendant at the time the alleged 
cause of action arose (10 C J. S 130, 
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P- 110); which contract, however, 
need not have been an express con¬ 
tract, but may have arisen from the 
duty imposed at common law or by 
statute, state oi federal, m which 
case the contract will be implied m 
law from the duly imposed by the 
common law or by statute**—Ches¬ 
apeake & O. Ry Co. of Indiana v. 
National Bank of Commerce of Nor¬ 
folk, 95 SB. 454, 459. 122 Va 471, 
certiorari denied 38 SCt. 5S2, 247 U. 
S. 519 62 L Hd 1246. 

55l NH.—^Rixford v Smith, 52 NH 
355, 13 Am R 42—^Moses v Boston, 
eta. R. Co, 24 NH. 71. 55 Am.B 
222 . 

10 C J. p 110 note 12. 

SB. La.—Jennings v. Missouri, Paa 
R Co, 134 So 694. 172 La 522— 
Southern Cotton Oil Co. v New 
Orleans & N. E. R Co, 83 So 821, 
146 La. 541—National Rice Milling 
Co. V New Orleans & N E. R. Co, 
61 So 70S, 132 La 615. Ann.Cas 
1914B 1099—^Noel Bros v Texas & 
P Ry Co, 133 So 830, 16 La.App. 
622—^Batman v. Texas & P Ry 
Co, 6 LaApp. 638 

57. La—Southern Cotton Oil Co v 
New Orleans & N E R. Co, S3 So 
821, 146 La 541—National Rice 
Milling Co V. New Orleans & N- 
E R Co, 61 So 708, 132 La 615, 
Ann-Cas 1914D 1099 

sa. La.—^National Rice Milling Co 
V New Orleans & N E R Co., 
supra. 

59- La.—Pitre v. Offutt, 21 La.Ann 
679. 99 AmB. 749 
10 C J. p 108 note 82 Ca]. 

6(K La—Hunt v. Noma, 6 Mart. 
676, 12 AmB. 489. 



13 C. J- S- 


CABBIEB8 


on the other hand, it does require the carrier to 
prove the precise cause of the fire, that it was 
impossible for human prudence to foresee or to 
prevent the loss, and that no act of imprudence or 
negligence is chargeable to the earner.®^ 

Negligence outside contract of carriage. An in¬ 
terstate carrier’s tariff provision that com might 
be shelled in transit merely permitted the shipper 
to have the com shelled en route, but did not ob¬ 
ligate the carrier to do the shelling, and a nota¬ 
tion that it was to be shelled in transit was no 
more than a direction how the shipment was to be 
handled, and not a contract that the carrier would 
shell it, so that it was not liable for alleged negli¬ 
gence in shelling the com, the charge for which 
was added to the scheduled freight charge and 
deducted from proceeds to the shipper.®^ 

§ 72. What Law Governs 

Actions for damages to an intrastate shipment are 
governed by the law of the state in which the shipment 
was made; but in the case of an interstate shipment the 
law of the place where the injury occurred governs in the 
absence of a contrary agreement. 

An action against a common carrier for dam¬ 
age of goods shipped, where the shipping contract 
was executed and fully performed wholly in a par¬ 
ticular state, is governed and controlled by the 
laws and decisions of that statc,®^ but in an action 
for the conversion of goods shipped from one state 
to another, the law of the place where the tort was 
committed must control unless the contract other¬ 
wise provides.®^ The degree of a carrier’s ha- 
bility for loss or damage to an intrastate ship- 

61- La—^Noel Bros. v. Texas & P. 

Ry. Co. 133 So. 830, 16 I^App. 

622. 

10 C.J p 133 note IS. 

Fire of unJcnowiL cause 

A earner is liable for damage to 
intrastate shipment of cotton by 
reason of fire origmating from un¬ 
known cause —^Noel Bros, v Texas 
& P Ry. Co, 133 So 830, 16 LaApp. 

622. 

62. Iowa—^Pay v. Chicago. R I & 

P Ry. Co, 173 NW. 69, 186 Iowa 
573 

Care of property while in transit 
generally see supra §§ 59-66. 

63- La—^Noel Bros. v. Texas Sc P. 

Ry. Co, 133 So 830, 16 La.App 
622 

Mo —Strother v. Atchison. T & S. P 
Ry. Co, App, 212 SW 404. 

Va—Chesapeake & O. Ry Co. v. Os¬ 
borne. 153 SE. 865, 154 Va. 477 

64. Ala.—Ocean S. S. Co. of Sa¬ 
vannah V People's Shoe Co, 81 So. 

241, 202 Ala 594. conformed to 
81 So. 245, 17 Ala.App. 34. 


§ 73 

men! is determined by what it would be at common 
law, in the absence of a contract with reference 
thereto.®® 

§ 73. To What Classes of Carriers Rule Ap¬ 
plicable 

The general rule of liability applies to common car¬ 
riers of all kinds. 

The general rule of liability heretofore stated 
is applicable to common carriers of all kinds and 
is not confined to any particular class of common 
carriers,®® and, accordingly, it has been applied, 
among others, to a public truckman,®^ express- 
man,®® furniture mover,®® transfer company,^® and 
a earner of cars.*^! If a railroad company hires 
or charters cars to anyone absolutely, it has been 
held that the hirer cannot look to the company 
for damages in case of injury to his property; his 
remedy for injuries must be on the contract of 
hire, and on the implied undertaking of the com¬ 
pany that the hired cars are substantial and will be 
duly carried to their point of destination.^^ Where 
one railroad company actually controls another and 
operates both as a single system, the dominant com¬ 
pany will be liable for injuries due to the neg¬ 
ligence of the subsidiary company.*^® Liability of 
lessor railroad for the negligence of its lessee caus¬ 
ing loss in transit of goods and live stock see C 
J.S. title Railroads § 355, also 51 CJ- p 1093 notes 
68, 69. 

The general rule of common-law liability as a 
common carrier cannot, however, be applied to 
one who is not in fact a common carrier.^^ 

TS. Okl—Davis v Alexander, 46 S. 
Ct. 34, 269 US. 114, 70 L Ed. 186, 
affirming 220 P 358, 93 Okl. 159. 

SMpmexLt over doTninant and subsidL. 
ary lines 

Where cattle in shipment from 
New Mexico to Oklahoma City, via 
Texas, were injured partly in New 
Mexico, partly in Texas, and partly 
in Oklahoma, it was held that dom¬ 
inant carrier, over whose lines ship¬ 
ment was started in New Mexico, 
\i*as liable for negligence causing 
inaury to shipment in Texas, where 
It was shown that carrier over whose 
lines cattle were transported in Tex¬ 
as was subsidiary of dominant car¬ 
rier, and controlled and operated by 
It as part of single system.—Davis 
V Alexander, 46 S Ct. 34, 269 U.S. 
114, 70 LEd 186, affirming 220 F. 
358. 93 Okl 159. 

74. Mass —Paine Pumiture Co. v. 
Acme Transfer & Storage Co, 196 
N.E 302, 290 Mass 195. 

Who are common carriers in general 
see supra S 3 et sea. 


65- Va —Chesapeake & O Ry. Co 
V Osborne, 153 SE. 865, 154 Va 
477. 

661 Mo —^Daggett v. Shaw, 3 Mo 
264, 25 Am D. 439 

10 C J p 111 note 13. 

67- N.Y—Sullivan v. Williams, 176 
NTS 710, 107 Misc 511. 

6R. NT—^David v. Abramowitz, 256 
NTS 15, 143 Misc. 162 

69- La—^Plann v House, 123 So 
406, 11 LaApp. 469. 

Mass—^Houle v Lewonis, 140 NE 
427, 245 Mass 254 

TO- Ky—Merchants' Transfer Co v 
Kiser, 200 SW 454, 179 Ky. 321. 
LR.A1918C 658 

Mo —^Ford V. Wabash Ry Co . App , 
266 SW. 1032. affirmed 300 S.W. 
769, 318 Mo. 723. 

71- Mass.—^Vermont, etc., R Co v 
Fitchburg R Co, 14 Allen 462, 
92 Am.D 785. 

10 C J. p 111 note 13 [b]. 

72- Ga.—East Tennessee, etc, R. Co 
V. Whittle. 27 Ga. 536. 73 Am.D 
741. 
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§ 74. ■ Private Carriers 

A private carrier is not an insurer but is liabie oniy 
for negligence. 

A private carrier is not an insurer of the safe¬ 
ty of the goods intrusted to him for transporta¬ 
tion.^ 5 Where such a carrier makes a special 
contract for the carnage of goods or one is implied, 
its liability is governed by the terms of the con¬ 
tract if specially made or, if implied, by the nature 
of its implication.'^® As a general rule, a private 
carrier is tmder the duty of exercising at least ordi¬ 
nary care and diligence to prevent damage to the 
goods intrusted to him for transportation,'^^ and is 
liable where injury results from his negligence or 
failure to use that care but his liability is limited 
to damage or injury resulting from such causes.^® 

The measure of a private carrier’s duty may be 
affected by the matter of a reward for the serv¬ 
ice; if it is done without compensation and for 
the sole benefit of the shipper, the liability is only 
for gross negligence or bad faith or willful loss; 
but if it is done for a reward or compensation, 
the duty is that of ordinary care and diligence; 
the care required is such as would be suggested by 
the apparent nature of the shipment, if its true 
value is not known by the carrier;®® and if the 


goods come into the carrier’s possession in a way 
that does not show an attempt to evade the tariff 
requirements, and the carrier receives them for 
transportation for a reward, although ignorant of 
their nature, the carrier must exercise the care of 
a bailee to prevent their loss or destruction.®! 

§ 75. Excepted Causes Exempting Carrier 
from Liability 

The rule of absolute liability of a common carrier 
at common law for loss or injury to goods carried is 
subject to certain exceptions. 

The absolute liability of a common carrier for 
loss or injury to goods received for carriage is 
subject to certain exceptions. Thus, as shown in¬ 
fra ^ 76-79, in the absence of negligence on the 
part of the carrier, it is not liable where the dam¬ 
age was caused by the act of God or the public 
enemy, acts or negligence of the shipper, or where 
it resulted from the inherent nature or qualities of 
the goods. As shown infra § 113 a, the carrier is 
not liable if the injury results from some cause 
against which it has lawfully contracted. In ad¬ 
dition to these common ones, further exceptions 
to the common-law rule have found recognition in 
some jurisdictions which exempt the carrier from 
liability where the loss or injury was occasioned 


75. Cal—Klein v. Baker, 296 P. 631, 
112 Cal.App. 157. 

ni. —Beatrice Creamery Co. v. Fish¬ 
er, 10 NE.2d 220, 291 Ill-App. 495 
—^Langrendorf Clothing: Co. v. Fara, 
272 IlLApp. 160, 

10 C.J. p 38 note 21. 

Private earner defined see supra { 
4. 

76- Ala.—Alabama Great Southern 
K. Co. V. Hemngr, 174 So. 502, 234 
Ala. 238. 

77- Cal.—W. C. Cook & Co. v. White 
Truck & Transfer Co., 13 P.2d 549, 
124 CaLApp. 721—^Klem v. Baker, 
296 P 631, 112 CalApp. 157. 

HI.—^Beatrice Creamery Co. v. Fish¬ 
er. 10 N.E 2d 220, 291 IlLApp. 495. 
10 C J. p 38 note 21. 

OrfUj»*“-Tr halleo 

Where defendant, pursuant to a 
contract with the grovemment trans¬ 
ported from the pier to the g:ovem- 
ment appraisal stores merchandise 
invoiced to plaintiff and reguiring: 
government appraisal, defendant was 
an ordmary and not a gn^atuitous 
bailee, and as such must exercise or¬ 
dinary care to deliver the goods m 
the condition m which they were 
received.—^Thompson v P. H. Kea- 
hon, Inc., 197 NY.S. 686, 120 Misc. 
70. 

78. CaL— W. C. Cook & Co. v. White 
Truck & Transfer Co., 13 P.2d 549, 
124 CaLApp. 721. 


79- Cal.—^Klein v. Baker, 296 P. 631, 
112 CaLApp. 157. 

Ga.—^Bloomberg-Michael Furniture 

Co. V. Urquhart, 143 S.E. 789, 38 
Ga.App. 304—Western & A. R. Co 
V. Waldrip, 89 S.E. 346, 18 Ga.App. 
263. 

IlL—BCinchliffe v. Wenig Teaming 
Co., 113 N.E. 707, 274 IlL 417. af¬ 
firming 194 IlLApp. 627—^Beatrice 
Creamery Co. v Fisher. 10 NE2d 
220, 291 HI App. 495—^Langendorf 
Clothmg Co. V. Fara^ 272 HLApp. 
160. 

Mass.—^Houle v. Lewonis, 140 N E. 

427, 245 Mass. 254. 

ISr.Y. —^Pike V Nash, 3 Abb.Ct.App. 

Dec. 616. 1 Keyes 335. 

10 C J. p 38 note 20. 

Furniture mover, if private cai^ 
rier, is liable for damage only if due 
to driver’s negligence.—^Houle v. He- 
wonis. 140 N.E. 427. 245 Mass. 254. 

Sighway robbery 

“The evidence clearly shows that 
the defendants were in the process 
of transporting the plaintiff’s goods 
in the defendants’ truck, when a car 
containing four armed men forced 
the defendant De Long and his re¬ 
lief driver to get out of the truck 
and turn it over to them and took 
from the person of defendant De 
Long 650 m money. Two armed men 
had gotten upon the rmiTiiug boards 
an^ forced the occupants to leave 
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the truck and kneel with their faces 
down upon the rear seat cushion of 
a sedan, later forced one to go into 
an adjoining cornfield under armed 
guard while the other was forced to 
change a punctured tire, and subse¬ 
quently, at the northwestern out¬ 
skirts of Chicago, they were forced 
to leave the car. They thereupon 
walked to a farmhouse where they 
telephoned to the sheriff and the 
owner about the robbery, and the 
empty abandoned truck was found 
and recovered three days later. Can 
it be said under this uncontradicted 
state of facts that the defendant and 
his driver failed to exercise due care 
for the safety of the cargo in ques¬ 
tion? The trial court held to the 
contrary, in which holding on the 
facts this court concurs *’—^Beatrice 
Creamery Co. v. Fisher, 10 N E.2d 
220, 224, 291 IllA-Pp. 495. 

aOL Ala.—Alabama Great Southern 

R Co. V. Herring, 174 So. 502, 234 

Ala. 238. 

81. Ala.—Alabama Great Southern 

R. Co. V. Herring, supra. 

Gross negligence 

Where a railroad is acting as a 
gratuitous bailee, as where it is 
transporting household goods of an 
employee free of charge, it is liable 
for damage thereto only in case of 
gross negligence.—^Tennessee A. & 
G. Ry. Co. v. Hunt, 13 Tenn.App. 590. 
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by extraordinary occurrences not within its con- injury to property, it has been held applied only 
trol,^" acts of the consignee^^ or owner,*^ authority to property lawfully received for transportation, 
of law,^5 or by acts of the public authority^® or and not to property received for transportation 
military forces of the govemment.®^ The mere in violation of § 8569 par 7, forbidding the trans- 
declaration of martial law in a district will not, portation of property unless the rates, fares, and 
however, relieve a common carrier operating charges have been filed and published.®® 

therein of all liability to the shipper, and where a 

shipment of live stock was appropriated by the § 76. « Act of God 

mihtary authonties at the request of the earner, ^ to goods 

the latter cannot escape liability on the ground caused by an act of God. 

that there a confiscation.88 That seizure of An act of Gkxl is a justification for failure to 
go^ under legal proems generaUy excuses non- ^ ^^^tract of carnage and relieves a com- 

e ivery is s own in ra § . mon carrier of the liability for the loss of, or in- 

The federal statute, U.S.Comp.St. § 8604a, mak- jury to, the goods concerned,®® and acceptance and 
ing mterstate carriers liable for loss, damage, or retention of freight charges by the earner does 


82. Cal.—American Fruit Distribu¬ 
tors of California v. Hines, 203 P. 
821, 55 CaLApp. 377. 

83 u Fla—Hammers v. Southern Ex¬ 
press Co., 85 So 246. 80 Fla. 51. 
Tex —Mistrot-Calahan Co. v. Mis¬ 
souri K. & T. Ry. Co. of Texas, 
Civ.App.. 209 SW. 775. 

DC—Shapiro v. Pennsylvania 

R. Co., 83 F.2d 581, 65 App-D.C 
324. 

Ky—^Louisville & N. R. Co. v. Crain, 
224 SW. 1063, 189 Ky. 431—Louis¬ 
ville & N. R. Co. V. Hunter, 214 

S. W. 914. 185 Ky. 166. 

Mo —^Robinson v Bush, 200 S.W. 757, 
199 MoApp. 184. 

Neb —Nye-Schneider-Fowler Co. v. 
Chica^o & N. W. Ry. Co., 179 NW. 
503, 105 Neb. 151. 

Ohio.—St. Louis-San Francisco Ry. 
Co. V. Glow Electric Co., 172 NE. 
425, 35 Ohio App 291. 

Va—Chesapeake & O. Ry. Co. v. Na¬ 
tional Fruit Products Co., 155 S 
B. 630, 155 Va. 438, 72 A.LR. 878 
—Chesapeake & O. Ry. Co. v. Tim¬ 
ber-Lake, Currie & Co., 137 SE. 
507, 147 Va. 304. 

10 C J. p 114 notes 42, 44. 

Fart owner’s breach of faith 

Where bill of lading: dcsignoating: 
plaintiff as consigmor and consignee 
contained notation to stop at point 
en route to complete loading: by 
plaintiff's associate, and car was de¬ 
livered to person intended by plain¬ 
tiff for loadme, railroad company 
was not liable for loss of plaintiff’s 
property taken by the associate. 
“The damag:GS suffered by the plain¬ 
tiff in this case are the result of a 
breach of g:ood faith on the part of 
its associate in the transaction. The 
carrier is not liable for damag:es or 
loss from a car while the car is 
stopped in transit, and in the pos¬ 
session of a part owner, and bemg 
loaded by the part owner of the prop¬ 
erty, pursuant to an understanding 
with the other associate ”—Chicago, 
R L & P Ry. Co. V Basey, 246 P. 
626, 628, 118 Okl. 87. 


85- Fla.—miners v. Southern Ex¬ 
press Co, 85 So. 246, 80 Fla. 51 
Ill.—Sparr v. Southern Pac. Co, 220 
Ill App. 172—^Arakelian v. South¬ 
ern Pac. Co.. 220 IlLApp. 160. 

Statute may excuse liability — 
Hines V. Vann, 106 S E 921, 26 Ga 
App. 704—^Heath v. Sandersville R 
Co, 98 SE 92. 23 Ga.App. 255 

86. Ark —^Missouri Pac. R Co. v. 
Martmdale, 213 S.W. 777, 139 Ark. 
143. 

Fla.—^American Ry Exp. Co. v. Fe- 
genbush, 144 So. 320, 107 Fla. 145. 
Ill.—S. Valentine & Co" v Atchison, 

T. & S F Ry. Co, 220 Ill App 160. 
Ky.—Merchants' Transfer Co. v. 
Kiser, 200 SW. 454, 179 Ky. 324. 
LBA1918C 658. 

La.—^Anderson, Clayton & Co. v. Ya¬ 
zoo & M V. R. Co., 141 So. 453, 
174 La. 762. 

N.Y—Sullivan v. Williams, 176 N.T. 

5 710, 107 Misc. 511. 

Vt.—Haglm-Stahr Co. v. Montpelier 

6 W. R. Co., 102 A. 940, 92 Vt. 
258. 

Va—Chesapeake & O. Ry. Co. v. Os¬ 
borne, 153 S.E 865, 154 Va. 477— 
Chesapeake & O. Ry Co v W. C. 
Crenshaw & Co, 138 S E. 467, 140 
Va 48, 53 A L.R. 990—Chesapeake 
& O. Ry Co. V. W. C Crenshaw & 
Co., 137 SE. 515, 147 Va 290— 
Chesapeake & O. Ry. Co. v. Tim¬ 
ber-Lake, Currie & Co, 137 S.E 
507, 147 Va 304. 

Collector at port of destinatloiL 
Where carrier engaged to make 
shipment in bond under Act June 10, 
1880 9 3, U.SCompSt § 5697, where- 
under carrier was responsible to 
United States for safe delivery to 
collector at port of destination, ear¬ 
ner was not liable to shipper for 
loss resulting from collector's disre¬ 
gard of instructions given by car¬ 
rier as received from shipper—^Hud¬ 
son Forwarding & Shipping Co. v 
New York Cent R Co., 207 NY.S. 
184, 124 Misc. 156. 
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87- Tenn.—^Nashville, etc., R. Co. v. 
Estes. 10 Lea 749 

10 C.J. p 113 note 38. 

88- U S.—Chicago & E. I. R. Co. v. 
Collins Produce Co, Ill., 235 F 
857, 149 C.CA 169, affirmed 39 S 
Ct. 189, 249 US 186, 63 L Ed. 552 

89- Tex.—Payne v. Bassett, Civ 
App. 235 S.W 917. 

90. U S —^The Ansaldo San Giorgio 
I V Rheinstrom Bros Co, NY, 
55 set 483, 294 US. 494, 79 L. 
Ed. 1016, affirming, CCA., The An- 
sald San Giorgio I, 73 F.2d 40, re¬ 
versing, D.C. 3 PSupp. 579, cer¬ 
tiorari granted The Ansaldo San 
Giorgio I V. Rheinstrom Bros. Co, 
55 S-Ct. 217, 293 US. 551, 79 L.Bd. 
654 

Ala.—^Atlantic Coast Line Ry v. En¬ 
terprise Cotton Oil Co., 74 So. 232, 
199 Ala. 57. 

Anz.—^McClure v. Johnson, 69 P.2d 
573. 

Ark—^American Ry. Express Co. v. 
H. Rouw Co., 48 SW2d 220, 185 
Ark. 528—St. Louis-San Francisco 
Ry Co. V. Ozark White Lime Co., 
9 SW2d 17. 177 Ark 1018—Mis- 
soun Pac. R. Co. v American Fruit 
Growers, 260 SW 39 163 Ark 429 
—^Missouri Pac. R. Co. v. Martin- 
dale, 213 SW. 777, 139 Ark 143 

Conn —Ace-High Dresses v. J. C. 
Trucking Co., 191 A. 536, 122 Conn. 
578. 

Del—Hardesty v. American Ry Ex¬ 
press Co. 119 A. 681. 2 W.WHaiT., 
Super., 66 

D.C —Shapiro v. Pennsylvania R. 
Co. S3 F2d 581, 65 App D.C 324. 

Fla—AmericJin Ry Exp Co. v Fe- 
genhush. 144 So. 320, 107 Fla. 145 
—^Atlantic Coast Line R Co. v 
Wilson & Toomer Fertilizer Co., 
104 So. 593, 89 Fla 224—^Hammers 
v. Southern Express Co, 85 So. 246, 
80 Fla. 51—Walton Land & Timber 
Co V. Louisville & N R. Co., 72 
So 485. 72 Fla 66. 

Ga.—Whittier Mills Co. v. Southern 
Ry. Co.. App, 190 SE 433—South¬ 
ern Ry. Co. V. International Vege- 
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not preclude it from setting up the release of lia¬ 
bility for damage to the shipment through an act 
of God.^1 As shown infra §§ 80-83, however, the 
rule does not apply if the carrier has been guilty 
of negligence which brought the property in 
contact with the destructive force of the actus 
Dei or unnecessarily exposed it thereto. 


There is some difiSculty in framing a concise, 
comprehensive, and accurate definition of the term 
“act of Gk)d” as that term is used and understood 
when applied to occurrences causing damage for 
which the carrier is not liable.®^ As thus used, 
the term means the mamfcstation of a superhuman 
power which breaks the chain of causation in the 


table on Co., 159 SB 773. 43 Ga. 
App. 489—Central of Georgia Ry. 
Co. V- Council Bros, 137 SB. 569, 
36 GaApp 573—Southern Ry. Co. 
V. Standard Growers' Bxch., 130 S 
E 373, 34 GaApp 534—Hines v. 
Vann, 106 S.B. 921, 26 Ga.App. 704 
—Heath v. Sandersville R. Co, 98 
SB 92, 23 Ga.App. 255—Western 
& A- R. Co. V Waldrip. 89 S E. 346, 
IS GaApp 263. 

HI—^Hinchliffe v. Wenig Teaming 
Co.. 113 NB 707, 274 Ill 417, af¬ 
firming 194 Ill App. 627—^Beatrice 
Creamery Co., v. Fisher, 10 N.E 2d 
220. 291 Ill App 495—Hartford 

Live Stock Ins Co v. Railway Ex¬ 
press Agency, 274 Ill App 585— 
Armour Grain Co. v. Davis, 233 Ill. 
App. 1—Sparr v. Southern Pac. 
Go., 220 Ill App. 172—^Arakelian v. 
Southern Pac Co., 220 Ill.App. 160 
—S Valentine & Co v Atchison, T 
& S. P. Ry. Co., 220 Ill App. 160— 
Hudson V. Grand Rapids & I. Ry. 
Co, 203 IlLApp 377. 

Ind—Chicago & B Ry. Co. v. Schaff 
Bros Co, 117 N.B. 869, 74 Ind. 
App. 227. 

Iowa—Dye Produce Co. v Davis, 209 
NW. 744, 202 Iowa 1008 

Ky.—Hall v. Cumberland Pipe Line 
Co. 237 S.W. 405. 193 Ky. 728— 
Louisville & N R. Co v Crain, 
224 S.W 1063, 189 Ky. 431—Lou¬ 
isville & N R. Co, V. Hunter. 214 
S.W. 914. 185 Ky. 165—Louisville 
& H. R. Co. V. Taylor, 205 S,W- 
934, 181 Ky. 794—^Merchants’ 

Transfer Co. v. Kiser, 200 S W. 
454, 179 Ky 324, LRA1918C 658. 

La—Anderson, Clayton & Co. v. Ta- 
JEOO & M. V. R Co, 141 So. 453, 174 
La. 762 

Me.—Warren v Portland Termmal 
Co. 116 A 411, 121 Me. 157, 26 A. 
LR 304—Continental Paper Bag 
Co. V. Maine Cent R. Co., 99 Au 
259, 115 Me. 449 

Md.—Atlantic Fruit Co. v. Pennsyl¬ 
vania R. Co, 130 A. 63. 149 Md. 1. 

Mich.—^Ithaca Roller Mills v Ann 
Arbor R. Co., 186 NW. 516, 217 
Mich. 348. 

Minn.—Northwestern Consol Milling 
Co. V. Chicago, B & Q R Co, 160 
N.W 1028, 135 Minn 363, certiorari 
denied 38 S.Ct. 8, 245 US. 644, 
62 L.Ed 528 

Miss—^Yazoo & M V. R. R. Co v 
Craig, 79 So. 102, 118 Miss 299, 
certiorari denied 39 S.Ct. 11, 248 U. 
S. 573, 63 L.Bd. 427. 


Mo.—^Morrow v. Wabash Ry. Co, 
App, 6 S.W.2d 628—^Frawley v 

Atchison, T & S P. R Co. 299 
SW. 93. 220 Mo App 1189—Hur¬ 
ley V. Illinois Gent R Co., 282 S 
W. 97. 221 Mo App 478—^Pord v. 
Wabash Ry. Co, App., 266 S.W 
1032, affirmed 300 S.W. 769. 318 Mo 
723—^Morrow v. Wabash Ry. Co, 
265 SW. 851, 219 Mo App 62—Tri- 
State Fruit Growers’ Ass’n v St- 
Louis-San Francisco Ry Co., App, 

264 S W 445—Sullivan v American 

Ry Express Co, 245 S.W. 375, 
211 Mo App 123—^Erisman v Wa¬ 
bash Ry. Co, App.. 243 SW. 237 
—^Harrison v Chicago & Au R. Co, 
239 SW. 871, 209 Mo App 526— 
Vernon v. American Ry. Express 
Co. App.. 222 SW 913—Singer v. 
American Express Co, 219 S W. 
662, 203 Mo App. 158, certiorari 

denied 41 S Ct. 8, 254 US 632, 
65 L Ed 448—^Boyd v. St Louis 
Express Co, App, 211 S.W. 702— 
Robinson v. Bush, 200 S W. 757, 
199 Mo App. 184—^Baker v Bush. 
App , 194 S W 1061—Cudahy Pack¬ 
ing Co. V. Atchison, T & S P. Ry. 
Co, 187 SW 149, 193 Mo.App. 572 
—^Bowles V Quincy, O & K C. R 
Co , App . 187 S.W. 131. 

Neb.—^Nye-Schneider-Fowler Co. v. 
Chicago & N W. Ry Co, 179 N.W. 
603, 105 Neb. 151—N. H Nelson & 
Co V. Chicago & N W. Ry. Co, 167 
N.W 574, 102 Neb. 574 
N.J —Elassel Poultry Co. v. Penn¬ 
sylvania R Co, 145 A. 316, 7 N.J. 
Misc 301. 

N Y.—^Hadba v. Baltimore & O R. 
Co, 170 NY.S. 769, 183 App.Div. 
555—^Mairs v. Baltimore & O R. 
Co. 76 NYS. 838, 73 App Div. 265 
—^Perkel v. Pennsylvania R Co, 

265 NYS 597, 148 Misc 284— 

Feynman v American Ry. Express 
Co. 234 NY.S 727, 134 Misc. 223 
—O K. Display Fixture Co v. 
American Ry Exp. Co, 201 N.Y.S. 
266, 121 Misc 816—^Rezsek v. 

Southern Pac Co, 181 N.Y S 117, 
111 Misc. 180—Sullivan v. Wil¬ 
liams. 176 NYS 710, 107 Misc 
511—^International Paper Co. v. 
New York Cent. R. Co., 166 N.YS, 
751, 100 Misc. 683 

N.C.—^M. V. Moore & Co. v. Southern 
Ry. Co., Ill SB. 166, 183 N.C 213 
—^Morris v. American Ry. Express 
Co. 110 SB. 855, 183 N.G 144— 
Hams V- Norfolk Southern R. Co, 
91 S E. 710, 173 N C. 110—Perry v. 
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Seaboard Air Line R Co., 88 SB. 
156. 171 NC 158. LRA.1916E 478. 
Ohio —St Louis-San Francisco Ry. 
Co v. Glow Electric Co., 172 NE. 
425, 35 Ohio App 291—Urbana Egg 
Case Co v Nypano R. Co, 16 Ohio 
N.P..NS, 321. 

Pa—^Dreibelbis & Co. v. Philadelphia 
& Reading R. Co, 28 Pa Dist. 488. 
Tex —Abbott v Tompkins, Civ.App , 
283 SW. 647—^Panhandle & S. P. 
Ry Co V. Andrews, Civ App, 278 

5 W. 478—American Ry Express 
Co V Home Star Produce Co, Civ. 
App.. 276 S W. 790—Burnett v. 
Riter, Civ App. 276 SW 347— 
Bergman Produce Co v American 
Ry. Express Co., Civ App, 262 S 
W 891—^Mistrot-Calahan Co v. 
Missouri, K & T Ry Co of Texas, 
Civ App , 209 S W 775 

Vt—^Haglin-Stahr Co. v Montpelier 

6 W R Co, 102 A. 940. 92 Vt. 258. 

Va.—Chesapeake & O Ry Co v. Os¬ 
borne. 153 SB 865. 154 Va. 477— 
Chesapeake & O Ry Co v W C 
Crenshaw & Co, 138 S.B 467, 148 
Va 48, 53 A L R. 990—Chesapeake 
& O. Ry Co. V W C Crenshaw 
& Co, 137 SE 515. 147 Va. 290— 
Chesapeake & O. Ry. Co. v. Tim¬ 
ber-Lake, Currie & Co, 137 S E. 
507, 147 Va 304—Merchants’ & 

Miners’ Transp. Co. v. L J Upton 
& Co., 103 SE 616, 127 Va. 406. 

10 CJ. p no note 98. p 111 note 14. 

“The authorities are abundant that 
when loss is proximately caused hy 
an act of God, such as an unprece¬ 
dented flood, which was not foresee¬ 
able, the defendant is not liable, and 
does not need a stipulation in its 
contract to that effect to be relieved 
of such liability, if defendant is not 
wanting in due care in that connec¬ 
tion.’’—^Louisville & N. R. Co. v Fin¬ 
lay. 170 So 207, 208, 233 Ala. 128 
“Such defense not only applies 
where expressly provided in the con¬ 
tract, hut may he presented where 
the contract is silent—as a matter of 
law.”—^Fort Worth & D. C Ry Co. v- 
Lemons, Tex Civ App, 258 S.W. 1095, 
1098 

Corpus Juris is cited with approval 
in Lloyds America v. Brooks, Tex. 
Civ App. 79 S.W.2d 881. 882. 

91- Ala —^Louisville, etc, R. Co. v- 
McKenzie, 59 So. 345, 5 Ala. 605. 

92- Tex—Gulf, etc., R. Co. v. Texas 
Star E^our Mjiig, ClvJV.pp., 143 S. 
W. 1179. 
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realm of human activity.®^ It refers to a natural 
cause,a direct and violent act of nature,®® and 
excludes the idea of human agency.®® Moreover, 
the act must be of such a character that its effect 
could not be prevented by the exercise of due dili¬ 
gence on the part of the carrier.®^ It need not, 
however, be unprecedented.®® 

The terms “inevitable accident” and “unavoidable 
accident” are sometmies used as synonymous with 
“act of God,”®® but they lack the suggestion that 
the loss is due to other than human agency, and 
therefore their use is not satisfactory. Indeed, it 
has been said that “act of God” is distingmshable 
from “inevitable accident”^ 

Particular occurrences considered. A loss by 
fire, unless caused by lightnmg, does not come with¬ 
in the exception of the act of God and is charge¬ 
able against a common carrier,^ even though the 


fire originated outside of the premises controlled by 
the carrier, and was not due to any act or fault of 
the carrier or his servants, but was of such nature 
that by no human skill or foresight on the part of 
the carrier or his servants could the loss have been 
avoided,® nor does the fact that an ordinary wind 
blew the fire on the goods make it such an act of 
God as will exempt the carrier,^ although it has 
been suggested, by way of dictum, that if a storm 
should arise and drive the fire with resistless fury 
on the goods placed at a suitable distance from the 
origin of the fire, the carrier's Lability might per¬ 
haps be avoided.® Where the fire was caused by 
lightning, however, and the carrier was not guilty 
of negligence after it was promptly discovered, the 
carrier is not liable; and this rule applies where 
the fire originated on adjoining premises of a third 
person in which were stored, to the carrier's knowl- 
edge, goods of a highly inflammable nature.® 


93i. Ind—Chicagro & B Ry Co v 
Schaff Bros, Co.. 117 NE. S69, 74 
IndApp. 227 

94. Fla—^Atlantic Coast Line R Co. 
V Wilson & Toomer Fertilizer Co., 
104 So 593. 89 Fla 224 
Ga —Southern Ry Co. v Standard 
Grrowers’ Exch, 130 S E. 373, 34 
aa.App 534 

NY.—^Feynman v. American Ry Ex¬ 
press Co, 234 N.Y S 727. 134 Misc 
223 

Vt.—^Porter Screen Mfg Co. v. Cen¬ 
tral Vermont Ry. Co., 102 A, 44, 92 
Vt 1 

10 C J. p 112 notes 17, 20. 

95- Va.—^Pnend v. Woods, 6 Gratt 
1S9. 47 Va 189, 52 Am.D. 119 

96u Fla—Atlantic Coast Line R Co 
V. Wilson & Toomer Fertilizer Co, 
104 So 593, 89 Fla 224. 

Ga —Southern Ry, Co v. Standard 
Growers’ Exch., 130 S.E 373, 34 
GaApp 534 

NY—^Feynman v. American Ry. Ex¬ 
press Co, 234 N y.S. 727, 134 Misc 
223 

Vt.—^Porter Screen Mfer. Co v Cen¬ 
tral Vermont Ry. Co, 102 A 44, 92 
Vt 1. 

10 C J p 112 notes 17, 20 
97. Ga—Southern Ry. Co. v. Stand¬ 
ard Growers’ Exch, 130 S.E. 373, 
34 GaApp 534. 

Vt—Porter Screen Mfgr. Co. v. Cen¬ 
tral Vermont Ry. Co., 102 A. 44, 
92 Vt 1. 

Other deftnitloiis 

(1) An act of God, which releases 
a earner of g^oods from its liability 
for loss, is one resulting from “such 
forces in nature as could not reason¬ 
ably have been foreseen and provided 
against.”—^Mistrot-C?iaban Co. v 
Missouri, K. & T Ry Co. of Texas. 
Tex CivJ^ lPP., 209 S-W. 775, 776. 


(2) “ ‘An act of God,* as the term 
IS known to the law. is such an un¬ 
usual and extraordinary manifesta¬ 
tion of the forces of nature that it 
could not under normal conditions 
have been anticipated or expected ” 
—^Eller&on Floral Co v. Chesapeake 
& O Ry. Co, 141 SE 834, 835, 149 
Va 810, quoted in Southern Ry Co 
v Cohen Weenen & Co, 157 S.E. 563, 
564, 156 Va 313. 

(3) “An ‘act of God’ is defined as 
‘Inevitable accident without the in¬ 
tervention of man or the public 
enemy ’ ”—^Tobm v Lake Shore & M 
S. Ry. Co., 159 N.W. 389, 192 Mich. 
549 

(4) “By the act of God, is meant 
such inevitable accident as cannot be 
prevented by human care, skill or 
foresight, but results from natural 
causes; such as lightning and temp¬ 
est, floods and inundation, etc.”— 
Klair V. Philadelphia, B & W R 
Co, Del, 78 A. 1085, 1096, 2 Boyce 
274, 302—^Hardesty v. American Rv 
Express Co. 119 A. 681, 683. 2 W.W 
Harr .Del Super, 66 

See also Act of God 1 C.J.S. p 1423 
notes 29 et seq. 

98. Va—Southern Ry Co. v. Cohen 
Weenen & Co., 157 S E. 563, 156 Va. 
313. 

10 CJ p 112 note 17 [a]. 

99. Ga.—Central of Georgia Ry. Co 
V. Council Bros., 137 S.E 569, 570, 
36 GaApp 573. 

10 C J. p 112 note 18. 

“The act of God means any act 
produced by physical causes which 
are inevitable, m other words, un¬ 
avoidable accidents are the same as 
the acts of God.”—Central of Geor¬ 
gia Ry. Co. V. Council Bros., supra. 

1. N.Y.—Merritt v. Earle, 29 N.Y. 
115, 86 Am.D. 292. 
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a. Tex —American Express Co. v. 

Duncan. CivApp., 193 S.W 411- 
10 C J. p 112 note 22 

Spontaneous comhustioiL 

(1) “1 have not found any author¬ 
ity which shows that fire, arising 
from any other cause than lightning, 
IS such an act of God as would ex¬ 
cuse a carrier from liability. There 
IS no doubt, however, that spontane¬ 
ous combustion would be so consid¬ 
ered ”—Chevallier v Straham^ 2 Tex. 
115, 125, 47 Am-D. 639 

(2) That the earner is not liable 
for loss or injury due solely to spon¬ 
taneous combustion on the theory 
that that is a loss resulting from the 
inherent nature of the property and 
natural causes is shown infra § 79 a. 

3. N-Y.—^Miller v. Steam Nav. Co., 
10 N.Y. 431, Seld. 64. 

Tex—Chevallier v. Straham, 2 Tex. 

115, 47 Am.D. 639. 

10 C J. p 112 note 22. 

4. N.Y —^Parsons v. Monteath, 13 
Barb. 353 

Tex—Chevallier v. Straham, 2 Tex. 

115, 47 AmD. 639. 

10 C.J p 113 note 26 [a] (2) 

5. Tex—Chevallier v Strahflin, 2 
Tex 115. 47 Am.D. 639. 

6l Ala—^Britton Lumber Co v. Cen¬ 
tral of Georgia Ry. Co., 127 So. 
824, 221 Ala 134. 

Cotton 

That earner knew cotton was 
stored in compress adjoining tracks 
on which carload of plaintifiTs lum¬ 
ber was placed, and was aware of 
other dangerous conditions, was held 
not to render it liable for damage to 
lumber by fire communicated from 
compress when struck by lightnmg. 
—^Britton Lumber Co. v. Central of 
Georgia Ry. Co.. 127 So. 824. 221 Ala. 
134. 
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A flood of such extraordinary character that it 
could not have been foreseen or provided against is 
an act of God, and the carrier is not responsible for 
loss of goods in his possession resulting therefrom.^ 

Although protection from ordinary weather con¬ 
ditions IS a commnn-law duty of a earner,^ a wind 
and rainstorm of such unusual extent and violence 
as to be out of the ordinary range of human experi¬ 
ence is an "act of God” within the meaning of the 
principle which ordinarily relieves a common car¬ 
rier of liability for loss or destruction of goods in 
such cases ® So, where the storm was of unprece¬ 
dented and unforeseen violence, the carrier is not 
liable for damages due solely tc a hurricane!® or 
tornado.!! Likewise, an electrical storm is an act 
of God,!2 and so is a snowstorm which blocks up 
a railway and prevents the moving of trains.!^ 

Extraordinary hot weather at a particular time 
is an act of God exempting the carrier from liabil¬ 
ity for injury to freight caused thereby,.!^ and an 
unprecedented fall in the temperature which the 
carrier could not reasonably be expected to fore¬ 
see, whereby the goods were injured, is an act of 
God absolving the carrier, in the absence of negli¬ 
gence proximately causing the damage ;!5 but freez¬ 
ing weather coming at a season or a time when 


such weather may be expected is not an act of 
God,!®* and it has been said that the freezing of 
fruit is usually, if not always, caused by man’s neg¬ 
ligence rather than by any act of God.!^ So, the 
natural tendency of fruit to deteriorate under un¬ 
favorable climatic conditions is not an act of God.!® 
Where the loss is caused by the breaking of a rail, 
due to sudden intense cold, the carrier is not re¬ 
sponsible, the loss being properly chargeable to an 
act of God !® 

Other occurrences which have been held acts of 
God exempting the carrier from liability are earth¬ 
quakes^® and the presence of ice in the harbor 
where the goods were transshipped.^! Loss or dam¬ 
age to property in course of transportation through 
explosion of war munitions, also in transit, is not, 
however, considered in a legal sense an “act of 
God,”22 2 Lnd neither is insanity of the engineer in 
charge of, and recklessly running, a train.^® At 
common law destruction of goods in transit, by a 
mob or in consequence of a riot, was not considered 
a vis major, and, as a general rule, no exemption 
for recovery could be had therefor.^^ 

Under the Louisiana doctn,ne^ stated supra § 71, 
that the carrier is liable unless it can prove that the 
loss was occasioned by “accidental and uncontrolla- 


7- Ala.—^Louisville & N. K. Co. v. 
Finlay, 170 So. 207. 

Ark —St. Iiouis-San Francisco By 
Co V Ozark White Lime Co., 9 S. 
W2d 17, 177 Ark 1018. 

Ga—^Whittier Mills Co v. Southern 
By. Co , App, 190 S E 433—South¬ 
ern By Co. V. International Vege¬ 
table Oil Co„ 159 S.E. 773. 43 Ga 
App 489. 

Ill —^Dean v. Belt By. Co. of Chicago, 
210 Ill-App 220—See Ohio Salt Co. 
V. Baltimore & O. B. Co., 204 Ill. 
App. 376. 

Ind—Chicago & E By. Co. v SchafC 
Bros. Co., 117 N.B- 869, 74 Ind. 
App 227. 

Mich—^Ithaca Boiler Mills v. Ann 
Arbor B. Co., 186 N W. 516, 217 
Mich. 348 

Mo.—^Ford V. Wabash By. Co, App, 
266 S.W 1032, affirmed 300 SW 
769. 318 Mo. 723 

N T —^Hadba v. Baltimore & O B 
Co., 170 NY.S 769, 183 App Div 
555—O K. Display Fixture Co. v. 
American By. Exp Co., 201 N.Y.S 
266, 121 Misc. SI 6—^International 
Paper Co v New York Cent. B 
Co., 166 NYS 751, 100 Misc 683. 

Ohio—^Urbana Egg Case Co v. Ny- 
pano B Co, 16 Ohio N P.,N S , 321 

Tex.—^Bergman Produce Co. v 
American By. Express Co., Civ 
App , 262 S W. 891. 

Vt—^Porter Screen Mfg. Co. v. Cen¬ 
tral Vermont By. Co., 102 A- 44, 92 
Vt 1 

10 aJ. P 112 note 23. 


Want of negligence 

A earner is not liable for damage 
to shipment of sugar which was 
proximate result of unprecedented 
flood whose danger carrier was not 
negligent in not foreseeing and in 
not avoiding after it became ap¬ 
parent —^Louisville & N R Co. v. 
Finlay, La, 170 So. 207 
8. Tex,—Abbott v Tompkins, Tex. 
Civ.App., 283 S.W 647. 

9- N.C—^Harris v Norfolk Southern 
R Co., 91 SE. 710, 173 N.C. 110. 

10- Tex.—^Wells Fargo & Co v. Por¬ 
ter, Civ.App, 202 SW. 987. 

11. Tex.—Gulf, etc, R. Co. v. Comp¬ 
ton, Civ App , 38 S W. 220. 

10 CJ. p 113 note 26 [a] (1). 

la. Ky.—Southern R. Co. v. Smith, 
102 S.W. 232, 125 Ky. 656. 31 Ky, 
L. 243. 

13. Neb.—Ward v Chicago, etc., R. 
Co., 137 NW 995, 92 Neb 183— 
Black v. Chicago, etc., R. Co, 46 N 
W. 428, 30 Neb 197. 

10 C.J, p 112 note 24. 

14i. Mo.—Vemon v. American By 
Express Co, App., 222 S.W. 913 

15u N Y.—^Rezsek v Southern Pac 
Co. 181 NYS 117, 111 Misc 180. 
10 C J. P 113 note 29. 

IG. Mich —^Bernstein v. Illinois 

Cent. R. Co, 208 N.W 679. 234 
Mich 614. 

10 C J P 113 note 28, p 122 note 36 
ta] (1). (3). 


This statement in. Corpus Juris is 
quoted with approval in Bernstein 
V. Illinois Cent. R Co.. 208 N.W. 
679, 681, 234 Mich 614 

17- Ohio.—Louisville & Cincinnati 
Packet Co. v. Long, 14 Ohio CirCt, 
NS, 225 

18. Mmn.—^Fockens v. TJ S. Express 
Co, 109 N.W. 834, 99 Minn. 404 

19- N Y.—MePadden v New York 
Cent. R. Co, 44 N.Y. 478, 4 Am.R. 
705. 

10 C J p 113 note 30. 

20- S C.—Slater v. South Cardlina 
R Co. 6 S.E. 936, 29 S.C. 96. 

21. Md —Atlantic Fruit Co. v. 

Pennsylvania R. Co., 130 A. 63, 149 
Md 1. 

22. U.S—John Lysaght, Limited, v. 
Lehigh Valley R Co.. C.CAN.Y., 
254 F. 351, affirmed Lehigh Valley 
R Co. v. John Lysaght, Limited, 
271 F. 906, certiorari denied 41 S. 
Cl. 625. 256 IX S. 704, 65 L Ed. 1180, 
and error dismissed 42 S Ct. 53, 257 
U S 613, 66 L Ed 397. 

23L Ga—Central of Georgia R. Co. 
V. Hall, 52 SE. 679, 124 Ga 322, 
no Am.S.R 170, 4 LRA.,N.S.. 898, 
4 Ann-Cas. 128. 

a4k Ky—^Julius Kessler & Co. v. 
Southern Ry. Co in Kentucky, 255 
S.W 535. 200 Ky 713. 

10 C.J. p 113 note 39. 
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ble events,” the quoted term means fortuitous events 
such as those which happen by an irresistible cause 
or which are caused by superior force which hu- 
tnan prudence can neither foresee nor prevent,^^ 
and does not cover a fire of unknown cause.^® 

§ 77. Act of the Public Enemy 

A common carrier is not liable for loss caused by 
act of the public enemy. 


Inasmuch as such act puts it out of its power to 
do that which it had agreed to do,27 destruction or 
conversion by the public enemy is universally men¬ 
tioned as within the exceptions to the carrier’s lia- 
bility.28 The term “public enemy^’ includes the mil¬ 
itary forces of a nation at war with the domestic 


25. La—ODejean v. Louisiana West¬ 
ern R Co.. 118 So. 822, 167 La¬ 
in—Noel Bros. v. Texas & P. Ry 
Co.. 133 So 830. 16 La.App. 622. 

26. La.—^Noel Bros v Texas & P. 
Ry. Co.. 130 So. 830. 16 LaApp 
622 

Fire caused by matcli or spark 

Destruction of cotton by fire, 
started either by a match or a small 
piece of metal which caused a spark 
to develop in ginning the cotton, was 
held not result of “fortuitous event 
or irresistible force,” for which ear¬ 
ner could avoid liability.—^Dejean v 
Louisiana Western R Co, 118 So 
822. 167 La 111. 

27- NT—Spaids v. New York Mail 
SS. Co.. 3 Daly 139. 

28. US—^The AnsaJdo San Giorgio 
I V Rheinstrom Bros Co, N.T„ 
55 set 483. 294 U.S 494. 79 LEd. 
1016. affirming, CC.A., The AnsaJdo 
San Giorgio T, 73 F2d 40, revers¬ 
ing, D.C., 3 PSupp. 579, certiorari 
granted The AnsaJdo San Giorgio I 
V Rheinstrom Bros Co, 55 S.Ct 
217, 293 US 551, 79 LEd. 654 
Ala—Atlantic Coast Lme Ry. v. En¬ 
terprise Cotton Oil Co. 74 So. 232, 
199 Ala. 57. 

Ariz —^McClure v. Johnson. 69 P 2d 
573. 

Ark.—American Ry Express Co. v 
H. Rouw Co.. 48 SW2d 220. 185 
Ark. 526—^Missouri Pac. R Co. v. 
Amencan Fruit Growers, 260 S.W. 
39. 163 Ark. 429—^Missouri Pac. R. 
Co. V Martindale, 213 SW. 777, 139 
Ark 143. 

Conn —Ace-High Dresses v. J. C. 
Trucking Co. 191 A. 536, 122 Conn. 
578. 

I>el—^Hardesty v. American Ry. Ex¬ 
press Co., 119 A. 681, 2 W.WHarr, 
Super, 66. 

D C.—Shapiro v. Pennsylvania R Co, 
83 F2d 581, 65 App D C 324. 

Fla-—American Ry. Exp. Co. v. Fe- 
genbush. 144 So 320. 107 Fla 145— 
Atlantic Coast Line R. Co. v. Wil¬ 
son & Toomer Fertilizer Co, 104 
So. 593, 89 Fla 224—^Hammers v 
Southern Express Co.. 85 So. 246, 
80 Fla- 51—Walton Land & Tim¬ 
ber Co V. Louisville & N. R Co., 
72 So 485. 72 Fla. 66. 

Ga —Southern Ry. Co. v. Standard 
Growers' Exch., 130 S E. 373, 34 
Ga.App 534—^Hines v. Vann. 106 
S.E. 921, 26 Ga_App 704—^Heath v 
Sandersville R. Co., 98 S.E. 92, 23 


GaApp. 255—Western & A. R. Co 

V Waldnp. 89 SE 346. 18 Ga-App 
263. 

HI —Hinchliffe v. Wenig Teaming 
Co. 113 NEL 707, 274 Dl. 417, af¬ 
firming 194 Ill App. 627—^Beatrice 
Creamery Co. v. Fisher, 10 N.E 2d 
220. 291 Ill App 495—^Hartford 
Live Stock Ins. Co. v Railway Ex¬ 
press Agrency, 274 Ill.App. 585— 
Armour Gram Co v. Davis, 233 Ill. 
App 1—Sparr v. Southern Pac. Co, 
220 Ill App 172—^Arakelian v. 

Southern Pac. Co, 220 IlLApp. 160 
—S. Valentine & Co v. Atchison. T. 
& S F. Ry. Co.. 220 Ill App 160— 
Hudson V. Grand Rapids & L Ry. 
Co . 203 Ill App. 377. 

Iowa.—Dye Produce Co. v. Davis. 209 
NW 744, 202 Iowa 1008. 

Ky—^Hall v. Cumberland Pipe Line 
Co, 237 S.W. 405, 193 Ky. 728— 
Louisville & N. R Co. v. Cram. 224 
SW 1063, 189 Ky. 431—^Louisville 
& N. R, Co. V. Hunter. 214 SW 
914, 185 Ky. 165—Louisville & N 
R Co V. Taylor, 205 S W. 934, 181 
Ky. 794—^Merchants' Transfer Co 

V. Kiser. 200 S.W. 454, 179 Ky 
324. L.R.A1918C 658. 

La—Anderson, Clayton & Co v. Ya¬ 
zoo & M. V. R Co.. 141 So. 453, 174 
La U2 

Me —Warren v, Portland Terminal 
Co.. 116 A. 411, 121 Me. 157, 26 A 
LR. 304 

Mich—^Ithaca Roller Mills v. Ann 
Arbor JEL Co., 186 NW. 516. 217 
Mich 348. 

Miss.—^Yazoo & M. V. R. R Co. v 
Craig, 79 So. 102. 118 Miss. 299. 
certiorari denied 39 S-Ct. 11, 248 U. 
S. 573. €3 LEd. 427 
Mo.—^Morrow v. Wabash Ry. Co. 
App, 6 S W 2d 628—Frawley v 
Atchison, T & S F. R Co., 299 S 

W. 93, 220 Mo.App 1189—^Hurley 

V Illinois Cent. R. Co., 282 SW. 
97, 221 Mo.App. 478—^Morrow v 
Wabash Ry Co., 265 S.W 851, 219 
Mo.App. 62—^Tri-State Fruit Grow¬ 
ers’ Ass'n V St Louis-San Francis¬ 
co Ry. Co.. App. 264 SW, 445— 
Sullivan V. American Ry. Express 
Co, 245 S.W. 375, 211 Mo App 123 
—^Ensman v Wabash Ry. Co, 
App.. 243 S.W. 237—Vernon v. 
American Ry. Express Co. App, 
222 S.W. 913—Singer v American 
Express Co. 219 S W. 662, 203 Mo. 
App. 158, certiorari denied 41 S.Ct. 
8, 254 U.S. 632. 65 LEd 448—Boyd 
V. St. Louis Express Col, App.« 211 
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SW. 702—Robinson v. Bush, 200 S. 
W 757, 199 Mo App 184—^Baker v. 
Bush, App-, 194 S W 1061—Cudaliy 
Packing Co. v. Atchison. T. & S 
F. Ry. Co.. 187 S W. 149, 193 Mo. 
App. 572—^Bowles v Quincy O. & 
K C. R Co. App., 187 S.W. 131 
Neb.—Nye-Schneider-Fowler Co. v. 
Chicago & N W. Ry. Co., 179 N.W. 
503. 105 Neb 151—N H Nelson & 
Co V Chicago & N. W. Ry Co., 167 
NW 574. 102 Neb. 439. 

N J.—^Kassel Poultry Co v. Pennsyl¬ 
vania R. Co., 145 A- 316, 7 N.J.Misc. 
301. 

NY —^Mairs v. Baltimore & O. R Co, 
76 NTS. 838. 73 App Div. 265— 
Perkel v. Pennsylvania R Co, 265 
N.YS. 597. 148 Misc. 284—^Feyn¬ 
man v Amencan Ry. Express Co., 
234 N.T S. 727, 134 Misc. 223—Sul¬ 
livan v. Williams, 176 NY.S 710, 
107 Misc. 511. 

N.C.—^Morris v. American Ry Ex¬ 
press Co. 110 SE. 865, 183 NC. 
144—Perry v Seaboard Air Line R. 
Co. 88 S.E. 156, 171 NC. 158, L.R. 
A.1916B 478 

Ohio —St. Louis-San Francisco Ry. 
Co. V. Glow Electric Co.. 172 NJE. 
425, 35 Ohio App. 291. 

Pa-—^Dreibelbis & Co. v Philadelphia 
& Ren'liug R. Co., 28 Pa.Dist. 488 
Tex.—Abbott v Tompkins, Civ.App, 
283 S.W. 647—^PaTibandle & S. F 
Ry. Co. V. Andrews. Civ.App., 278 
SW. 478—^Burnett v. Riter, Civ 
App, 276 S.W. 347—^Fort Worth & 
D- C. Ry Co. V. Lemons, Civ App, 
258 S.W. 1095—^Mistrot-Calahan Co. 
V. Missouri, K & T Ry. Co. of 
Texas, Civ App.. 209 S.W 775. 

Vt—^Harlin-Stahr Co. v. Montpplier 
& W. R. R. Co. 102 A. 940, 92 Vt. 
258 

Va.—Chesapeake & O Ry. Co. v Os¬ 
borne, 153 SB 865. 154 Va. 477— 
Chesapeake & O. Ry. Co. v. W C. 
Crenshaw & Co, 138 S E 467. 148 
Va. 48, 53 A L R. 990—Chesapeake 
& O. Ry. Co V W C Crenshaw & 
Co, 137 SB 515. 147 Va. 290— 
Chesapeake & O Ry. Co v Tun- 
ber-Lake, Currie & Co., 137 S E. 
507, 147 Va 304 

10 CJ. p 110 note 98, p 113 note 34. 
Duty of goverpTnemt 

“The government itself^ is called 
upon to protect its subjects from 
loss from such, a bayard; as private 
citizens have not the power to 
furnish the security and protection 
required.”—^Thomas ▼. Boston, etc.. 
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goveniment,29 but, as shown supra § 75, the ques¬ 
tion of the liability of a railroad company for loss 
of goods, due to seizure by the military power of 
the domestic government, depends on other princi¬ 
ples. Bodies of men not organized and operating 
as a military force against the government do not 
come within the description of ‘‘public enemy” 
and, in the absence of a valid contract exempting it 
from liability in such case, the common carrier is 
liable for a loss due to depredations or acts of vio¬ 
lence of such bodies of men as mobs or rioters,^^ 
or strikers,32 even though the carrier was not neg- 
hgent^^ 


§ 78. - Acts or Negligence of Shipper 

a. In general 

b. Concealment of nature or value 

c. Improper packing 

d. Misdirection 

a. In General 

A carrier is not liable for Injuries resulting from the 
negligence or wrongful act of the shipper. 

The carrier is not liable for loss of the goods due 
to the negligent or wrongful act of the shipper,34 
to^ the disregard of a known rule of the carrier 


R. Corp, 10 Metc..Mass.. 472, 476, 
43 Am.D. 444. 

29. Ohio.—St. Iiouis-San Francisco 
Ry. Co. V Glow Electric Co, 172 
N.E. 425, 35 Ohio App. 291. 

10 C J. p 113 note 34. 

Pirates as enemies of the human 
race see C J S title Piracy § 2, also 
48 CJ. p 1308 note 45. 

Public enemy defined generally see 
CJS title Enemy, also 50 CJ. p 
853 notes 43-45. 

30 . WVa—^Hutchinson v- United 
States Exp. Co, 59 S.E 949, 63 W 
Va 128, 14 liRApNS, 393. 

10 C.J P 114 note 40. 

31. Ill.—Shapleigh Hardware Co. v 
Southern Ry. Co. 222 Ill App 360. 

XrfL—Japhet & Co v. Southern Ry. 

Co., 8 La.App 706. 

10 C J. p 113 note 39. 

Mob defined see CJS title Mob. also 
40 CJ. P 1231 note SO-p 1232 note 
2. 

Rioter defined see C-J S. title Riot 
§ 15, also 54 CJ. p 834 note 82. 

32. Ark —^Missouri Pac. R Co, v- 
Nevill, 30 S W 425, 60 Ark. 375. 46 
AmS.R 208, 28 LRA 80. 

10 C J P 113 note 39 
Inability to move efoods 

Where bar£:e in which potatoes had 
been shipped to railroad's wharf 
sank after railroad had accepted po¬ 
tatoes for shipment, but before the 
potatoes had been removed from the 
bargre, the fact that the railroa;d did 
not have facilities wherewith to un¬ 
load the potatoes because of labor 
troubles or strikes on the wharf was 
no defense in shipper's action agrainst 
railroad for loss of the potatoes.— 
American EYuit Growers v. King-, 114 
SB. 861. 122 SC 69 

33. Ill.—Shapleigh Hardware Co v 
Southern Ry. Co., 222 Ill App 360 

34u U.S—Lehigh Valley R. Co v. 
State of Russia, C C A N Y, 21 F. 
2d 406, certiorari denied 48 S.Ct 
159. 275 US 571, 72 L Ed 432— 

S. B. Locke & Co. v St Louis-San 
Francisco Ry. Co., CCA Mo, 284 
F. 46—Alabama Great Southern R 
Co. V. Morris & Co., 249 F. 312, 161 
C.aA. 320-<Alabaina & V. Ry. Co 


V. American Cotton Oil Co, 249 F. 
308. 161 C C.A. 316. 

Ala—Atlantic Coast Line Ry v. En¬ 
terprise Cotton Oil Co, 74 So. 232, 

199 Ala. 57. 

Ark—^Missouri Pac R. Co v. Mar- 
tmdale. 213 S.W. 777, 139 Ark. 143. 
Conn—Cassone v. New York, N H 
& H. R. Co., 123 A. 280, 100 Conn 
262. 

D C —Shapiro v. Pennsylvania R. 

Co, 83 F 2d 581, 65 App D.C 324. 
Fla —American Ry. Exp. Co. v. 
Fegenbush, 144 So. 320, 107 Fla 
145. 

Ga—^Hines v. Vann. 106 S.E. 921, 26 
GduApp. 704—^Heath v- Sandersville 
R. Co. 98 SB 92. 23 Ga.App 255 
Ill—S Valentine & Co v. Atchison, 

T. & S. F Ry. Co, 220 IlLApp 188 
—Sparr v. Southern Pac. Co, 220 
111.App. 172—^Arakelian v. Southern 
Pac Co. 220 Ill App 160—See Eus- 
trom V. Northern Pac Ry Co, 208 
Ill.App. 267. 

Iowa.—Wiersma v. Chicago & N. W. 
Ry Co, 238 NW. 579, 213 Iowa 
223. 

Ky-—^Louisville & N R. Co v. Tay¬ 
lor. 205 S.W 934, 181 Ky 794— 
Merchants’ Transfer Co v Kiser, 

200 SW. 454, 179 Ky 324, L.RA 
1918C 658 

La.—Anderson, Clayton & Co v. Ya¬ 
zoo & M V R. Co, 141 So 453, 
174 La. 762 

Me.—Warren v. Portland Terminal 
Co. 116 A 411, 121 Me. 157, 26 A 
L.R. 304. 

Md.—^Atlantic Fruit Co v. Pennsyl¬ 
vania R Co, 130 A 63, 149 Md. 1. 
Mass—^Emery & Co. v Boston & M 
R R, 120 NE. 106. 230 Mas.s 463 
Mo —Morrow v Wabash Ry Co., 
App, 6 S W.2d 628—^Hurley v. Illi¬ 
nois Cent R. Co, 282 S W 97, 
221 Mo App 478—^Tri-Slate Fruit 
Growers' Ass’n v. St Louis-San 
Francisco Ry Co, App, 264 S.W. 
445—Schreiber Milling & Gram Co. 

V. Chicago Great Western R Go., 

App, 246 S W 647—Sullivan v 

American Ry. Express Co, 245 S. 

W. 375, 211 Mo App. 123—^Erisman 
V. Wabash Ry. Co., App, 243 S.W 
237—Clemons Produce Co v Den¬ 
ver & R. G, R R. 219 S.W. 660, 
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203 Mo App 100—^Robinson v. 
Bush. 200 SW 757, 199 Mo App. 
184—^Baker v. Bush, App.. 194 S.W. 
1061. 

Mont.—Kirby v. Oregon Short Line 
R Co, 197 P. 254, 59 Mont. 425 
Neb—Dolan Fruit Co v. Davis, 196 
NW. 168, 111 Neb. 322, 32 ALR. 
107. 

N.J—Kassel Poultry Co v. Pennsyl¬ 
vania R. Co. 145 A 316. 7 N J.Misc. 
301. 

N.Y—Sullivan v. Williams, 176 N.Y 

5 710. 107 Misc. 511 

N.C—V. Moore & Co. v Southern 
Ry. Co, 111 SE. 166, 183 NC 213 
—^Morris v Anerican Ry Express 
Co. no SE 855, 183 NC. 144— 
Perry v. Seaboard Air Line R. Co, 
88 SE 156. 171 NC. 168. L.R.A. 
1916E 478 

Ohio.—^Fean v. Alabama Great South¬ 
ern R Co. 159 NE 487, 2b Ohio 
App 96. 

Okl.—Schaff V Richardson, 250 P. 
133, 119 Okl. 160 

Pa.—^Bell Telephone Co. v American 
Ry. Express Co.. 92 Pa Super. ISO 
—^Dreibelbis & Co. v. I*hiladclphia 

6 Reading R. Co., 28 I’a Dial 488. 
Tenn.—^Model Mill Co v, Carolina, 

C. & O. Ry. Co., ISS SW. 936, 136 
Tcnn 211. 

Tex—^Texas & N. O R Co. v. Wolf- 
son, Civ.App, 23 S W.2d 455, er¬ 
ror dismissed—Rio Gnuide & E. 
P Ry Co. V. T- A Au.stm &. Co , 
Civ App, 12 S W 2d 1070, reversed 
on other ground.s. Com App.. 25 S 
W.2d 306—^Abbott v. Tompkins. 
Civ-App. 283 S.W. 647—Burnett v. 
Riter. Civ App, 276 S.W. 347— 
Wichita Valley Ry Co. v. Turbe- 
ville. Civ App, 269 S.W. 498—St 
Louis Southwestern Ry. Co. of 
Texas V. Brown & Co, Civ.App, 
248 S W. 97—G*4lveston, H & S. 
A Ry. Co V. Crowley, Civ App , 
214 SW. 721—Kansas City. M. & 
O Ry Co. of Texas v Weatherby, 
Civ App.. 203 SW. 793—Gulf. C & 
S. F Ry- Co. V. Persky, Civ App., 
200 SW 606. 

VI —Saliba v. New York Cent. R Co., 
144 A 194, 101 VI. 427—Harlin- 
I Stahr Co. v. Montpelier & W. R. 

I R. Co., 102 A 940, 92 Vt. 258. 
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which IS reasonable and adopted for the mutual in¬ 
terests of the carrier and shipper,35 or to a viola¬ 
tion of the rules made by the interstate commerce 
commission.^® The shipper’s failure to mark a por¬ 
tion of the freight shipped as lequired by regula¬ 
tions does not, however, relieve the carrier from lia¬ 
bility for loss of the portion properly marked.®^ As 
shown infra § 198, in an action for delay, the car¬ 
rier cannot be held accountable for injury result¬ 
ing from a delay due to the act or fault of the ship¬ 
per. 

In general, aside from considerations affecting 
connecting carriers which are discussed infra §§ 
400-450, a carrier is responsible for the safe car¬ 
nage of goods only when it has exclusive posses- 
sioi^ and control thereof.^® Accordingly, if a shipper 
accompanies the consigpnmient and undertakes to per¬ 
form certain duties of the carrier, that fact be¬ 
comes a material consideration in determining the 


liability of the carrier and the carrier is not lia¬ 
ble for any injury or loss that may occur through 
the act of such shipper or through any agency that 
is under his exclusive control,^® this rule having 
been frequently applied, as shown supra § 64, in 
case of shipment of animals where the shipper ac¬ 
companies them, by arrangement with the carrier, 
for the purpose of giving them necessary care If 
the shipper accompanies his stock and assumes to 
give them personal care during transportation, he 
must perform his duty with reasonable diligence 
nor is the carrier liable for injuries to a shipment 
occasioned by improper interference of the owner 
with the carrier’s management of the transporta- 

tion.^2 

If the carrier follows the directions of the ship¬ 
per or his agent as to method of transportation, and 
loss or injury results therefrom, the carrier wdl not 
be liable,^3 unless because of an unreasonable delay 


Va.—Chesapeake & O. Hy. Co. v. 
National Fruit Products Co, 155 
SE. 630, 155 Va 438, 72 ALR. 
878—Chesapeake & O. Ry. Co. v. 
Osborne. 153 S E. 865, 154 Va. 
477—Chesapeake & O. Ry Co. v. 
W C. Crenshaw & Co , 138 S E 467, 
148 Va. 48, 53 ALR 990—Chesa¬ 
peake & O. Ry Co V. W. C Cren¬ 
shaw & Co. 137 SE. 515. 147 Va. 
290. 

10 C J. p 110 note 98. p 114 note 45. 

"The common earner is not liable 
where the loss is caused by the 
shipper’s act, whether that act be 
one of ne£:li£rence, or misadventure, 
or misfortune."—^American Liead Pen¬ 
cil Co. V. Nashville. C. & St. Ij Ry., 
134 SW. 613. 617, 124 Tenn 57, 32 
1 j.R a ,N.S . 323, quoted in Model Mill 
Co V Carolina, C. & O Ry Co, 188 
SW. 936, 939, 136 Tenn. 211. 
H’eg'lig'ence not imputable to defends 
ant 

Consequences to car of fish from 
consignee’s failure to provide suffi¬ 
cient ice are not imputable to car¬ 
rier. nor can he recover where his 
own negligence is as much cause of 
loss as that of earner.—^Emery & 
Co V Boston & M. R. R. 120 NE. 
106, 230 Mass. 463. 

Acts not constituting negligence 

(1) The act of a shipper in ship¬ 
ping fruit during fieezing weather, 
even though he did not ask the ear¬ 
ner to heat the cars while in tran¬ 
sit—^Jennings v Baltimore & O R 
Co , 194 III App, 358 

(2) The act of shipping cattle 
which were in a weak and impover¬ 
ished condition before shipment due 
to the lack of food and water which 
could only be obtained by shipping 
them elsewhere—^Hartford Fire Ins 
Co. V Galveston, H. & S. A. Ry Co., 
Tex Com App., 239 SW. 919. revers¬ 
ing Galveston, H & S A. Ry. Co. 

13 C.J.S.—10 


V. Bfeurlford Fire Ins. Co„ Civ.App., 
220 S.W. 781. 

(3) In an action by a shipper of 
mules which ate off one another’s 
tails and manes, the animals being 
confined for more than forty hours 
without food, etc, the failure of the 
shipper to place chemicals on the 
animals* manes and tails, there being 
no such universal practice as to 
make it a custom and the carrier not 
requiring such treatment.—^Hines v. 
Morgan. 218 S.W. 672, 142 Ark. 272. 

(4) Failure of shipper to mini¬ 
mize damages to cattle—^Texas & P 
Ry Co. V Bryan, Tex.Civ.App., 15 S 

W. 2d 1098. 

(5) Other acts not constituting 
negligence—See Albright v. Illinois 
Cent. R. Co., 211 Ill App. 134. 

10 C J. p 114 note 45 Cbl- 

35.. Pa.—^Bell Telephone Co. v. 

American Ry. Expiess Co, 92 Pa. 

Super. 180. 

10 C.J. p 114 note 45. 

36. Rule not violated 

Since rule of the interstate com¬ 
merce commission providing that 
burnt cotton, wffiich is cotton that 
lias been on fire, and which has not 
been subsequently rcpickcd and re- 
balcd, must not be oCCered for ship¬ 
ment until It has been recondition¬ 
ed, or until not less than five days 
have elapsed since the last evidence 
of fire therein, does not forbid ship¬ 
ment of cotton which had been part 
of a larger mass that had been on 
fire after five days elapsed, merely 
because there was fire in other cot¬ 
ton about two hundred yards dis¬ 
tant at the time of the shipment, as 
discussed in § 19. the carrier can¬ 
not escape liability for the loss of 
the cotton by fire during transit, 
on the ground that the shipper was 
negligent in loading the cotton while 
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still containing fire—Southern Ry. 
Co V. Pettit. Tenn. 257 F. 663, 168 
C C.A 613, certiorari denied 39 S-Ct. 
290. 249 US 607. 63 L Ed 799. 

37. Pa—Grammes v Central R Co. 
of New Jersey, 112 A 532, 269 Pa. 
466. 

38- Ohio.—Ijouisville & N. R, Co. v. 
Riley, 160 NE 730, 27 Ohio App. 
188 

39. Iowa.—Gibson v. Adams Express 
Co, 175 N.W. 331, 187 Iowa 1259. 

40. Md.—Atlantic Fruit Co. v. Penn- 
sylvama R. Co, is'o A 63, 149 Md. 
1 . 

Neb.—^Dolan Fruit Co v. Davis, 196 
N.W. 168, 111 Neb. 322. 32 ADR, 
107. 

10 C J- p 115 note 49. 

This statement in. CSoxpus Jons 
was quoted with approval in Atlantic 
Fruit Co. V. Pennsylvania R. Co., 
130 A 63. 65, 149 Md. 1. 

41. Iowa.—^Blair v. Wells, 135 N.W. 
615, 155 Iowa 190 

Wis«—-Chaimson v. American Ry. 
Express Co. 189 N W. 529. 178 V/is. 
286 

10 C J- p 101 note 11. 

42. Minn—^Hutchinson v. Chicago, 
etc., R. Co. 35 N W. 433, 37 Mmn. 
524 

10 C J p 115 note 52. 

43. Conn—Cassonc v New York. 
N ir. & H R Co., 123 A. 280, 
100 Conn. 262. 

Tex—Gulf, C & S. F. Rv Co v, 
Persky, Civ.App, 200 S W 606. 

10 CJ. p 115 note 54, p 122 note 36 
ta] (4). 

Unrefxigerated car 

Where the shipper of grapes con¬ 
tracted for transportation m a dry 
car without ice, relying on ventila¬ 
tion to protect the fruit, he cannot 
make that choice and then insist 
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in transportation it becomes the carrier’s duty to 
disregard the instruction and to take such precau¬ 
tions for the preservation pf the goods as are ren¬ 
dered necessary by such delay Negligence in 
loading or unloading see supra §§ 67-70. 

One delivering an automobile to a warehouse 
company for shipment may sue the railway com¬ 
pany, to which it delivers the car, for loss thereof 
by fire after being loaded on a freight car, although 
the warehouse company was his agent, instead of 
bailee, as between him and the railway company, 
and the bill of lading was in the warehouse compa- 
n/s name, the contract being for his benefit; but 
he cannot recover if the loss was caused by the 
negligence of such agent, unless the railway com¬ 
pany also was negligent.^® 

b. Concealment of Nature or Value 

Subject to some limitations and exceptions, the gen¬ 
eral rule IS that concealment by the shipper of the nature 
or value of the goods shipped relieves the carrier from 
liability. Whether a fraud has been committed depends 
on the circumstances of the case. Silence as well as un¬ 
truthful statements may constitute fraud. 

Where the shipper either by his acts or his 
omissions fraudulently conceals the nature or the 
value of the goods shipped, the effect of such con¬ 
duct is to relieve the carrier from its liability as 
insurer;^® but the decisions are not in entire har¬ 
mony in respect of the extent of the carrier’s liabil¬ 
ity under the circumstances. Thus, it has either 
been held or said in a number of decisions in which 
the goods shipped were money, jewelry, or other 
valuables so concealed as to hide their value and 
mislead the carrier, that the latter is discharged ab¬ 


solutely from any liability for loss or injury to such 
property and this rule is particularly applicable 
if the loss is due to the carrier’s omission of such 
precautions as were necessary to the safe transpor¬ 
tation and delivery of the goods, superinduced by 
the shipper’s fraudulent conduct.^® It is immate¬ 
rial, as respects the carrier’s liability, whether the 
deception resulted from premeditation or from in¬ 
advertence on the part of the shipper;^® the in¬ 
tention to impose on the carrier is not important— 
it is enough if such is the practical effect of the con¬ 
duct of the shipper.®® However, the shipper’s con¬ 
duct will not operate to bar a recovery for loss of 
the less valuable goods in which the jewelry or 
money or other valuables were concealed,®^ and 
the weight of authority holds in respect of fraudu¬ 
lent concealment as to goods other than njoney, 
jewels, and other valuables, that even though the 
shipper is guilty of misrepresentation, intentional 
or otherwise, he would, nevertheless, be entitled to 
recover the apparent value of the goods according 
to the representations made,®^ but nothing beyond 
this,®® and this rule is not affected by a statute 
regulating interstate commerce, which statute pro¬ 
hibits a shipper from obtaining the transportation 
of property at less than the regular rates established 
and in force by fraudulent representations as to val¬ 
ue, and making such fraud a misdemeanor and im¬ 
posing a penalty therefor.®^ Failure to give notice 
that the contents of a package are perishable or 
easily broken relieves the carrier from liability for 
the consequences of such failure.®® 

On the other hand, it has been held that, not¬ 
withstanding the fraud of the shipper, the carrier. 


that carrier must assume the peril 
of loss to the fruit in transit in 
the way contracted for, if it develops 
on delivery that ventilation failed 
to keep them from decay, when re- 
fri^reration mierht have done so.— 
Cassone v. New York, N. H & H R. 
Co.. 123 A. 280. 100 Conn. 262. 

Tex.—^Texas. etc, R. Co. v. Dor¬ 
sey, 70 S.W. 675, 30 Tex.Civ.App 
377. 

§5- Mo.—Train v. Atchison, T. & 
S. F. Ry. Co., 253 SW. 497. 214 
Mo.App. 354. 

46. IlL—See Mitchell v. Prank Par- 
melee Co., 209 llLApp. 428. 

Pa.—^Bell Telephone Co. v. Ameri¬ 
can Ry. Fxpress Co., 92 Pa.Super. 
180. 

10 C.J. p 115 note 57. 

CJoxpiis Jtizis has been cited with 
approval in Shikany v. Salt Creek 
Transp. Co., Wyo., 45 P.2d 645, 648. 

47- Tex.—I^ancaster v. Hougrhton, 
CivApp., 249 S.W. 1103, error dis¬ 


missed 45 set. 194. 266 U.S. 590. 
69 DFd. 456. 

10 C J. p 116 note 60. 

46. Miss —Mobile, etc., R. Co. v. 

Phillips, 60 So. 572, 103 Miss. 536. 
10 C.J. p 115 note 68. 

46b Minn —Porteous v. Adams Ex¬ 
press Co. 127 NW 429, 112 Minn. 
31—Harrington v. Wabash Ry Co, 
*122 N.W. 14, 108 Mmn. 257, 23 D. 
RA,NS.. 745. 

10 C J. p 118 note 80. 

50. N.Y.—^Magnin v. Dinsmore, 62 
N.T. 35, 40, 20 Am.R. 442—^Pardee 
V. Drew, 25 Wend. 459. 

51- N T.—Gassman v. New York 
Cent. R. Co., 201 N Y.S 740, 207 
App.Div. 15. 

Tex.—^Lancaster v. Houghton, Civ. 
App., 249 S.W. 1103, error dis¬ 
missed 45 set. 194. 266 XJ.S. 590, 
69 L.Ed. 456. 

10 C.J. p 116 note 61. 

56. S.C.—Jenkins v. Atlantic Coast 
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Dine R. Co., 66 S E. 407, 84 S.G. 
520. 

10 C.J. p 116 note 62. 

53- Ark.—^Kansas City, etc., R Co. 
V. New York Cent., etc., R. Co, 
163 SW. 171, 173, 110 Ark. 612. 
10 C J p 116 note 63. 

When correspon^Uiir rate obtained 
“In an interstate shipment like 
this where the shipper describes a 
shipment as belonging to a ceitain 
classification and obtains a rate coi> 
respondmg to the same, he is not 
entitled to recover damages accord¬ 
ing to a higher value or better clas¬ 
sification in case there is a loss m 
transit.”—^Bachos v. Chicago, R I. & 
P. Ry. Co., Mo.App., 61 SW.2d 416, 
418. 

54b Va.—Adams Express Co. v. 

Green, 72 S.EL 102, 112 Va. 527. 

10 C J. p 116 note 64. 

55- Pa—Bell Telephone Co. v. Amer¬ 
ican Ry. Express Co., 92 Pa.Super- 
180. 
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although discharged of liability as insurer, is liable 
as an ordinary bailee of the property for hire and 
as such charged with the duty to exercise ordinary 
care safely to keep and to deliver the praperty,^® 
and that a misrepresentation by the shipper as to 
the contents of the shipment, in order to obtain 
lower rates, will not prevent a recovery from the 
carrier for loss thereof where such misrepresenta¬ 
tion did not contribute to the loss by misleading the 
earner as to the precautions required for safe trans- 
portation.®^ Moreover, a shipper’s misrepresenta¬ 
tion as to value will not work an estoppel to recover 
the full value of the property lost or destroyed 
where, at the time of the delivery of the property. 
It was known or must have been apparent to the 
carrier or its agent that the kind, grade, or value 
of the property was not as represented, for in such 
case the carrier is not deceived.®® The carrier will 
be liable for the amount of injury sustained by an¬ 
imals in transportation, notwithstanding the fact 
that the owner misrepresented their value in order 
to obtain a cheaper freight rate, where it knew that 
the value of the animals was greater than that stat¬ 
ed; and it is not material that the carrier did not 
know the exact value of the animals.®® It has also 
been held that, where there is no mdication to the 
shipper or to the local expressman that the charac¬ 
ter of the conveyance affected the rate, or that the 
shipper had any knowledge of the fact, the fact 
that less freight was charged because of the mis¬ 
description of the goods does not relieve the ear¬ 
ner from liability.®® So, an innocent misdescrip- 
tion of the goods shipped resulting in a lower rate 
being charged does not relieve the carrier from lia- 

56 . Tex—Head v. Pacific Hxpress 
Co-, 126 S.W. 682, 60 TexCivApp. 

169. 

10 C.J. p 115 note 59. 

57- Ky.—Chesapeake, etc. R. Co. v 
Magowan, 144 S.W. 80. 147 Ky. 422. 

10 C J. p 119 note 84. 

58. Ky.—^A- Arnold & Son Transfer 
& Storage Co. v. Weisiger, 6 S.W. 

2d 1084, 224 Ky. 659 

Va—Chesapeake & O Ry. Co. v Os¬ 
borne, 153 SE. 865, 154 Va. 477. 

10 C J. p 119 note 86. 

Exhibiting goods to caxxler 

Shippers exhibiting furniture, 
household goods, and wearing ap¬ 
parel, not in a sealed package or 
closed box, to a transfer company 
are not estopped by fraud to claim 
more than the represented value 
of such articles on their destruction 
by fire in transit, the earner not 
bemg deceived.—A. Arnold & Son 
Transfer & Storage Co. v. Weisiger, 

6 S.W.2d 1084, 244 Ky. 659. 

59. Ky.—Southern Express Co. v. 


bility for their loss, where the bill of lading pro¬ 
vides that in case of misdescription the freight 
charges must be paid on the articles actually ship- 
ped.®i Where the consignor misdescribed the char¬ 
acter of the goods in order to get them carried at 
a lower rate, this does not defeat the consignee’s 
right of action for loss of the goods, although the 
carrier is entitled to an allowance of the amount of 
freight evaded.®® 

In some cases the view is taken that failure to 
inform the carrier of the nature of the goods ship¬ 
ped is ground for avoiding liability for loss thereof 
only if such failure amounted to actual or construc¬ 
tive fraud.®® 

Where by express statutory provision fraudulent 
misrepresentation by the shipper or fraudulent con¬ 
cealment of the value of the goods releases the car¬ 
rier absolutely from liability, the shipper in such 
case cannot recover even the small apparent value 
of the package,®^ but this rule does not apply where, 
in the absence of fraud on the shipper’s part, a car¬ 
rier, although Ignorant of the contents of a pack¬ 
age, accepted it for carriage, and unless there is a 
contract limiting liability, the carrier cannot es¬ 
cape liability for the full amount of the loss even 
though it could have refused to accept the goods 
for shipment.®® 

Larceny by agent of carrier. The theft, by the 
agent of the carrier, of valuable articles or money 
contained in a consignment which a carrier had ac¬ 
cepted for transportation, renders the carrier liable 
for the loss, although the shipper failed to disclose 
the presence of such valuables®® or was himself 

there was money in the package only 
if the failure to give such informa¬ 
tion amounted to actual or construc¬ 
tive fraud—^Moms v American Ry. 
Express Co.. 110 S.E 855, 183 N.C, 
144. 

64- Ga.—Southern Express Co. v. 
Pope, 63 S.E 809, 5 GaApp. 689. 

10 C.J p 116 note 60 [a] 

65- Ga—American Ry. Express Co. 
V. Jones, 110 S E. 513, 28 GaApp. 
175. 

Actual value less than declared 
Where there was no intent to 
mislead the carrier as to the con¬ 
tents of the shipment, and no in¬ 
quiry or representation as to the con¬ 
tents was made but its declared val¬ 
ue was greater than its actual value, 
the shipper Is entitled to recover — 
American Ry. Express Co. v. Jones, 
110 SE 513, 28 GaApp. 176. 

68. N.Y.—^Heuman v M- H. Powers 
Co, 123 NE- 373, 226 N.Y. 205, re¬ 
versing 162 N.Y.S 590, 175 App. 
Div. 627, and reargument denied 
124 N.B. 899, 226 l^.Y. 711. 


Fox, 115 S,W. 184, 117 S W. 270, 
131 Ky 257, 133 Am S R 241 
10 C J p 119 note 85. 

€<K N J —^Blumenthal v. New Jer¬ 
sey Cent. R. Co., 95 A. 973, 88 N. 
JLaw 254. 

61. US.—New York Cent. R Co. v. 
Goldberg, N.Y., 39 S Ct. 402, 250 
US. 85. 63 LEd 857, affirming 

Goldberg v. New York Cent. & H 
R. R Co., 116 N.E 1047, which 
affirmed 149 N.Y.R 629. 

Va —Old Dommion S. S. Co v. 
Blakeman, 105 S E. 752, 129 Va 
206. 

62b Mo —^Rice V. Indianapolis, etc., 
R. Co, 3 Mo.App. 27. 

63. N C.—Moms v. American Ry. 
Express Co.. 110 S.E. 865, 183 NC 
144. 

Koney 

An express company can avoid lia¬ 
bility for failure to deliver a pack¬ 
age contammg money received by it 
for shipment on the ground that the 
shipper did not inform the earner 
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guilty of fraud in not notifying the carrier there¬ 
of.®*^ Similarly, it has been held that, where money 
intrusted to a carrier for transportation, and stolen 
by its agent, is recovered by the carrier, it will be 
liable therefor, notwithstanding fraudulent acts on 
the part of the shipper by reason of which only ordi¬ 
nary care was used by the earner in its transporta- 
tion.®S 

Dangerous character of goods. The failure of a 
shipper of inflammable and explosive goods to noti¬ 
fy the carrier of their nature relieves the carrier 
of liability for loss of the goods due to explosion 
and fire.®® It has been held, however, that a ship¬ 
per of a carload of emigrant movables, whose 
agent, riding in the car to look after the contents 
carried a revolver and a shotgun and placed some 
cartridges in the oven of one of the stoves, together 
with some loaded shells for the shotgun, did not 
thereby violate the law prohibiting the shipment of 
explosives and other dangerous articles, so as to 
defeat the shipper’s recovery for a destruction of 
the goods by fire started by sparks from defendant’s 
locomotive.^® Where the bill of lading described 
a shipment as high explosives, and placards show¬ 
ing contents of cars to be explosives were affixed 
to cars, the railroad had notice, as a matter of law, 
of the explosive nature of the shipment, within a 
provision of the bill of lading requiring full dis¬ 
closure of explosive qualities of goods shipped.^^ 

Reasons for rule of nonliahlity. Reasons on 
which the rule of nonliability is based are that the 
carrier is, by the fraudulent act of the shipper, 
deprived of the compensation to which it is enti¬ 
tled, in proportion to the value of the article in¬ 
trusted to Its care and the consequent risk, while 
such act tends to lessen the vigilance which the car¬ 
rier would otherwise cxcrcise,^^ and that, by reason 
of the fraud of the shipper m misleading the car¬ 


rier, the latter has not in fact accepted or under¬ 
taken to carry the goods delivered to it.^® 

Right and duty of carrier to ascertain facts. It 
is the right of the carrier to require good faith on 
the part of those persons who deliver goods to be 
earned, or enter into contracts with il;^^ and in¬ 
asmuch as the freight may depend on the value of 
the article to be carried, the carrier ordmanly has 
a right to inquire as to its valuc.*^® Ordinarily, it 
is the duty of the carrier to make inquiry as to the 
general nature of the articles shipped and of their 
value before it consents to receive them;^® and its 
failure so to do cannot defeat the shipper’s right to 
recover the full value of the package if lost, in the 
absence of any showing of fraud or deceit on the 
part of the shippcr.^^ The rule is subject to the 
reasonable qualification that, if the owner is guilty 
of any fraud or imposition, as by concealing the 
value or nature of the article, or if he deludes the 
carrier by his own carelessness in treating the par¬ 
cel as a thing of no value, he cannot hold the ear¬ 
ner liable for the loss of the goods.'^® In the ab¬ 
sence of more definite information, the carrier has 
the right to acceiit the shipper’s marks as to the 
contents of a package offered for transportation and 
is not bound to inquire particularly about them in 
order to take advantage of a false classification ,7® 
and where a shipper expressly represents the con¬ 
tents of a package to be of a designated character, 
it is not the duty of the carrier to ask for a repeti¬ 
tion of the statement, nor to disbelieve it and open 
the box and see for itself.®® Under the first Cum¬ 
mins Amendment to the Interstate Commerce Act, 
providing that if the goods shipped are hidden from 
view and the carrier is not notified as to their char¬ 
acter it could require the shipper specifically to 
state their value in writing, the rules stated were 
subject to the further qualification that a carrier in¬ 
formed of the character of such goods had no right 


67- Ky—Chesapeake, eta, K. Co. v. 
Hall, 124 SW. 372. 136 Ky. 379, 
Ann.Casl912A 364. 

10 C J. p 119 note 88. 

€8. TJ S —St. John v. Southern Ex¬ 
press Co, CCAla, 21 P.CasNo 
12,228, 1 Woods 612. 

66 - N.Y.—^Bradley v. Lake Shore, 
etc, R Co. 129 N.T.S. 1045. 145 
App.Div 312. 

Transportation of explosives general¬ 
ly see C J S title Explosives § 9, 
also 25 CJ. p 198 note S5-p 199 
note 97. 

7a Utah—Shay v. Union Paa R. 
Co, 153 P. 31. 

71. U.S —^Lehigh Valley R. Co. v. 
State of Russia, C.C.A.N.Y., 21 F. 


2d 396, certiorari denied 48 S Ct. 
159, 275 US 571. 72 LBd. 432. 

72- Ga—^Everett v Southern Ex¬ 
press Co., 46 Ga. 303 

Ill-—Chicago, eta, R. Co. v. Shea, 
66 Ill. 471. 

10 C.J. p 116 note 66. 

73- Ga—Charleston, etc., R. Co. v. 
Moore, 5 SE 769, SO Ga 522. 

10 C-J. p 116 note 67. 

74. Mass —Graves v. Lake Shore, 
etc., R. Co., 137 Mass. 33, 34, 50 
AmR 282. 

75- Me —^Little v. Boston, etc., R 
Co., 66 Ma 239. 

76- Mich.—^Farnsworth v. National 
Express Co., 132 N.W. 441, 166 
Mich 676 

10 C.J. p 117 note 69. 
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77- S.C.—^Jenkins v. Atlantic Coast 
Line R Co., 66 SE 407, 84 SC 
520. 

10 C.J. p 117 note 70. 

78. Ga —Southern Express Co. v. 

Everett. 37 Ga. 688. 

Pa—^Rclf V. Rapp, 3 Watts & S 21, 
37 AmD. 528. 

10 C J. p 117 note 73. 

79- Minn —Harrington v. Wabash 
R. Co.. 122 N.W. 14, 108 Minn. 
257, 23 L.R.A..N S, 745- 

10 C.J. p 117 note 71. 

80 - SC.—Bottum V. Charleston, eta, 

R. Co., 51 S.E 985, 72 SC. 375, 
110 Am.S R. 610, 2 L.R.A.,N.S.. 

773, 6 Ann.Cas. 118. 
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to require a statement as to their value or to rely 
on a value stated as determining the amount of its 
liability.*^ 

Duty of shipper. Good faith requires the ship¬ 
per to make the facts known to the carrier if the 
contents of a package tendered for carriage are per¬ 
ishable or easily broken,*^ qj- inflammable and ex¬ 
plosive,and, under a statute requiring the ship¬ 
per to give notice to the carrier of the nature of the 
shipment if it includes silk or other specified arti¬ 
cles, in order to claim the value thereof in excess of 
the statutory amount, the word “silk” imports man¬ 
ufactured silk as well as raw silk,84 On the other 
hand, the shipper is under no duty to infonn the 
earner of the value of his goods when no inquiry 
is made; he is bound only to refrain from using any 
artifice, designed or not, by which the carrier would 
be led to believe that such goods wdre worth less 
than their apparent value.^® However, as shown 
infra § 102, when the shipper has voluntarily made 
a declaration of the value of his property, and the 
carrier acts on such declaration in fixing the rate of 
freight and the manner of transportation, he is 
bound by his statements and cannot then repudiate 
them, although he may not have known that his 
statement was calculated to affect the carrier’s lia¬ 
bility. 

Acts of shipper^s agent. If the agent of a shipper 


makes misrepresentations as to the contents of a 
package delivered to a carrier for shipment, the 
shipper is bound thereby to the same extent as if he 
himself had made the misrepresentations.*® The 
Ignorance of an agent as to the contents of a pack¬ 
age delivered for shipment, and innocence of any 
intention to deceive the carrier, or to conceal the 
value of the goods, do not affect the liability of the 
carrier where the principal intended to deceive the 
carrier or to conceal the value of the goods.*^ 

What constitutes fraud. Whether a fraud has 
been committed on the carrier depends on the cir¬ 
cumstances of each case and in a number of de¬ 
cisions, in which the courts have not always been 
uniform m the conclusions reached, particular acts 
of the shipper have, under the circumstances pre¬ 
sented, been held to constitute or not to constitute 
fraud.*9 In general, the shipper may become 
chargeable with fraud, through imposition and de¬ 
ception, as well when he is silent as when he 
speaks that which is untrue.*® So, it *s immaterial 
whether the fraud is practiced on the earner by 
means of actual false representations, or by so 
packing the goods as to induce the carrier to think 
that the cases contain only what the packing would 
seem to indicate, when in reality they contain some¬ 
thing more valuable, the effect on the carrier’s lia¬ 
bility in each case being the samc.*^ 


81- Idabo.—^Thompson v. Great 
Northern Ry. Co, 174 P. 607, 31 
Idaho 492. 

82. Pa.—^Bell Telephone Co. v. 

American Ry. Rxpress Co., 92 Pa. 
Super 180. 

83: N.T.—^Bradley v. Ijake Shore, 
etc., R Co., 129 NTS 1045, 145 
AppDiv. 312. 

84. Cal—^Iiowder v Union Transfer 
Co. of San Francisco, 250 P. 703. 
79 Cal.App 598 

85- Va —Southern Fxpress Co. v. 

Keeler. 64 SF 38. 109 Va 459. 

10 aJ. p 117 note 75. 

86 . US —S. B. Ijocke & Co v. St. 
liOuis-San Francisco Ry. Co., C.C. 
A.Mo. 284 F. 46 
10 C J p 119 note 91. 

ConditioiL of goods 
A compress company issued to a 
shipper receipts showing that it held 
for shipment on shipper's order a 
stated number of bales of cotton in 
good condition or to be put in good 
condition at shipper's expense. On 
delivery of such clearance receipts to 
railroad receivers, they issued bills 
of lading for cotton received in good 
condition at a tariff rate which re¬ 
quired them to pay for the compres¬ 
sion. The cotton was afterward 
compressed and shipped, but, owing 


to failure of the compress company 
to properly condition it by drying 
before compression, it was damaged 
before terminal delivery. It was 
held that for conditioning the cot¬ 
ton the compress comiiany was the 
shipper's agent, and that the rail¬ 
road receivers had a right to rely 
on the statement m the clearance 
receipt that the cotton would be 
properly conditioned before shipment 
and were not liable for the damage 
resulting from its not being done.— 
S. B Locke & Co. v. St. Louis-San 
Francisco Ry. Co., C.C.A.MO, 284 F 
46. 

87- Ky—Chesapeake, etc, R Co v. 

Hall, 124 S.W 372, 136 Ky. 379, 

. Ann,Cas.l912A 364. 

88 . Minn.—Porteous v. Adams Ex¬ 
press Co., 127 NW. 429, 112 Minn. 

31. 

10 C-J. p 117 note 77. 

89. Circirm stances showing fraud 

(1) The presence of a watch and 
cuff buttons, valued at twenty dol¬ 
lars, in a shipment of household 
goods, without revealing their spe¬ 
cial value—Lancaster v. Houghton, 
Tcx.Civ.App., 249 S W. 1103, error 
dismissed 45 S.Ct. 194, 266 U.S 590, 
69 L.Ed. 456. 


(?) Other circumstances showing 
fraud—10 C.J p 118 note 82. 

Acts not CMinstitutSng fraud. 

(1) Delivery of a package contain¬ 
ing one hundred and fifty dollars in 
money to a railroad agent with a 
statement that it contained “change” 
valued at that amount and a re^ 
quest that it be delivered to defend¬ 
ant express company's agent, al¬ 
though in delivering it the railroad 
agent notified defendant's agent that 
It contained “automobile chains” val¬ 
ued at one hundred and fifty dollars, 
the package being manifestly too 
small to contain automobile chains 
of the stated value —^Morris v. 
American Ry. Express, 110 S E 855, 
183 NC. 144. 

(2) Other acts not constituting 
fraud—10 C J. p 118 note 83. 

The m'l'ny illustrations given in 
Corpus Juris are referred to in Shi- 
kany v Salt Creek Transp. Co., Wyo., 
45 P 2d 645, 648. 

90u Pa —^Bell Telephone Co. v. 
American Ry. Express Co, 92 Pa. 
Super. 180 

10 C.J. p 117 note 77. 

91- Pa—Bell Telephone Co. v. 
American Ry. Express Co, 92 Pa. 
Super. 180. 

10 C.J P 117 note 79. 
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c. Improper PacHng 

For Injuries due to improper packing of the goods 
by the shipper, particularly where the defect is not ap- 
parent, the carrier is not ordinarily liable. 

One of the exceptions to the earner’s common- 
law liability arises in cases where the injuries are 
due to the improper packing- of the goods by the 
shipper.^^ Accordingly, if goods are improperly 
packed, and this fact is not apparent or known to 
the carrier, it is not liable for loss or injury re¬ 
sulting in the ordinary course of handling and trans¬ 
portation from such improper packing, if it is itself 
free from negligence,^^ although, if the carrier is 
guilty of negligence but for which the damage 
would not have occurred, it is liable even though 
the improper packing is not apparent®^ Some de¬ 
cisions hold without qualification that the full duty 
of the carrier is simply to carry goods in the condi¬ 
tion in which they are offered, and that, where 
goods tendered are insufficiently packed, the ear¬ 
ner is not liable for loss or injury due to such de¬ 
fect, even though the defect in the packing is ap¬ 


parent but in view of the fact that the carrier is 
entitled, as stated supra § 28, to reject defectively 
packed goods tendered for shipment, the rule sup¬ 
ported by the weight of authority is that if it ac¬ 
cepts for transportation goods which it knows are 
defectively packed, or which by the exercise of 
reasonable care it could have observed were defec¬ 
tively packed, it assumes to carry the goods as they 
are, and its common-law liability as carrier attach¬ 
es, and It is subject to all the liabilities usually at¬ 
taching to an ordinary shipment of the same char¬ 
acter,®® even though the goods were not packaged 
in accordance with the requirements of classifica¬ 
tions filed with the mterstate commerce commis¬ 
sion.®^ It cannot be said, however, under this rule 
that the carrier must, at his peril, know that the 
goods are not in fact safely packed.®® The ship¬ 
per usually knows better than the carrier the man¬ 
ner in which the goods have been packed and the 
manner in which they should be packed, and even 
though the carrier may have knowledge of some de¬ 
fect in the packing, still if it is not apparent to the 


9SS. Del —Caorpenter v. Baltimore, 
etc, R. Co, 64 A. 252, 22 Del. 15— 
Culbreth v. Philadelphia, etc., R- 
Co., 8 Del 392—^Truax v. Philadel¬ 
phia, etc., R Co., 8 Del. 233. 

Ga—Atlantic, etc, R. Co. v. Jacob’s 
Pharmacy Co., 68 S K 1039, 135 Ga. 
113. 

La—Snowden v. Tremont & G Ry. 

Co, App, 140 So. 122 
Mmn.—Shriver v. Sioux City, etc., 
R Co., 24 Mmn. 506. 

N.Y.—Greenwald v. New York Cent. 
& H. R. R. Co., 159 N.Y.S. 15, 95 
Misc. 122. 

Or —Goodman v. Oregron R., etc., 
Co., 28 P 894, 22 Or. 14, 

Tex —Gulf, etc., R. Co v. Wittne- 
bert. 108 S.W. 150. 101 Tex. 368, 
130 AmS.R. 858, 14 L.R.A.,N S., 
1227, 16 Ann.Cas. 1153, reversingr. 
Civ App., 104 SW. 424. 

Wash—Wilson & Co. v. Hines, 213 
P. 5, 123 Wash. 643—^Revilla Fish 
Products Co. V American-Hawaa- 
lan SS Co., 137 P. 337, 77 Wash. 
49. 

Wis—Thomson v. Chicago, M. & St. 
P. Ry. Co., 217 NW. 927. 195 Wis 
78. 

10 C.J. P 119 note 94. 

“The owner of liquids, or any ar¬ 
ticles, shipped in casks, of any de¬ 
scription, IS, in the first instance, 
chargeable with the duty of sup¬ 
plying proper ones, and would, pre¬ 
sumptively, be responsible for a loss, 
arising from their insufficiency or 
defects.”—Nelson v. Stephenson, 12 
N.Y Super. 538, 551. 

Coxpns Juris is quoted and com¬ 
mended as a “clear statement of the 
law” m Snowden v. Tremont & G 
Ry. Co, La.App., 140 So. 122, and 


Its statement of the rule of the text 
IS referred to m Devinne Hallenbeck 
Co. V Autotyre Co., Conn., 154 A- 
170. 172. 

93. U.S—Zerega v. Poppe, DCNY., 
30 F.Cas No.18,213, AbbAdm 397. 

Cal —^Mitchell v. North Pac S S. Co, 
213 P. 293, 60 Cal App. 554. 

Conn —Devinne Hallenbeck Co. v. 

Autotyre Co, 154 A. 170. 

IlL—S. Valentine & Co. v. Atchison 
T. & S. P. Ry. Co., 220 HI App 
188 

Or.—^Michellod v. Oregon-Washington 
R. & Nav. Co, 168 P. 620, 86 Or. 
329. 

Wash.—Wilson & Co. v. Hines, 213 
P. 5. 123 Wash. 643 
Wis,—^Thomson v. Chicago, M. & St. 
P. Ry. Co, 217 N.W. 927, 195 
Wis. 78—Klauber v. American Ex¬ 
press Co, 21 Wis. 21. 

94. Cal—Mitchell v North Pac SS 
Co., 213 P. 293, 60 Cal App. 554. 

N Y.—Greenwald v. New York Cent. 
& H R. R. Co., 159 N.YS. 15, 95 
Misc. 122. 

95- N.H.—Rixford v. Smith, 62 N.H. 
355, 13 AmR.42 

Vt—^Ross v. Troy & B. R Co., 49 
Vt 364, 24 Am R 144. 

10 C J P 119 note 95. 

96- Cal—^Mitchell v. North Pac SS 
Co, 213 P. 293, 60 Cal App 554 

Ill—S Valentine & Co v Atchison, 
T. & S. P Ry. Co., 220 Ill App. 188 
N.Y.—^Robinson v New York Cent 
R Co , 282 N Y S 877, 245 App Div 
378, affirmed 1 NE.2d 985, 270 N 
Y 659 

NC—^Newman v Seaboard Air Line 
Ry. Co., 124 SB. 627. 188 N.C. 
341. 


N D.—Gehrke v. American Ry. Ex¬ 
press Co, 240 N.W. 321, 61 ND. 
668, 81 A L R 808. 

10 C J. p 120 note 97. 

“Where a shipper tenders to a 
carrier goods for transportation, 
which are insufficiently crated, box¬ 
ed, packed, or loaded, and such m- 
sufficiency is discoverable by the car¬ 
rier upon ordinary observation and 
inspection, it is the duty of the 
carrier to refuse to receive the goods, 
and ... if the carrier does ac¬ 
cept the goods, it may not there¬ 
after allege that any injury which 
they sustained m the course of 
transportation was due to such in¬ 
sufficient crating, boxing, packing, 
or loading.”—^Thomson v. Chicago. M. 
& St P. Ry. Co, 217 N.W. 927, 929, 
195 Wis 78. 

97. N C —^Newman v. Seaboard Air 
Line Ry. Co, 124 SB. 627. 188 N. 
C. 341. 

Reason for role 

Such provisions are for the pro¬ 
tection of the carrier and may be 
waived by it.—^Newman v. Seaboard 
Air Line Ry. Co., 124 S.E. 627, 188 
N.C. 341. 

Tobacsco 

Railroad could be held liable for 
damage to tobacco during transpor¬ 
tation, although not shipped in ac¬ 
cordance with classifications filed 
with interstate commerce commis¬ 
sion, requiring shipment of tobacco 
in bags, bales, bundles, eta—^New¬ 
man V. Seaboard Air Line Ry. Co. 
124 S.E. 627. 188 N.C. 341 
98- Ala.—Southern Ry. Co. v. Prank 
De Latour, Inc, 135 So. 187, 223 
Ala. 243. 

10 C.J. p 120 note 98. 
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ordinary observation of the carrier or his servants 
that the g^oods cannot be safely earned in the con¬ 
dition m which they are presented, the carrier 
should not be held to take the chances of injury 
from improper packing.®® The shipper is not re¬ 
quired to cover the goods so as to make them safe 
against external injuries, such as ram, wmd, or 
iire,^ but where failure of the shipper to comply 
with a rule of the interstate commerce commission 
prescribing the method for packing goods of the 
character which were destroyed was the proximate 
cause of the loss, the carrier is not liable.^ 

d. Misdirection 

The carrier fs not liable for loss or Injury resulting 
from misdirection by the shipper, although it is liable if, 
notwithstanding such misdirection, the loss was its own 
fault. 

Where the carrier receives from the shipper 
goods which are lost because of an improper ad¬ 
dress as to their destination, clearly there can be 
no liability of the carrier to the shipper, for the 
shipper’s negligence in misdirecting the goods, or 
giving to the carrier the wrong address, has brought 
about the loss by his own negligence.^ Further¬ 
more, the consequence of defective marking will be 
charged to the shipper, although the direction of 
the package may have been written out by the 
carrier’s agent, where, in so doing, he acted under 
the direction of the shipper.^ Nevertheless, as 
shown supra § 44, where shipping instructions are 
not clear, it is the carrier’s duty, unless an emer¬ 


gency arises, to hold the goods and ask for instruc¬ 
tions from the shipper; and, in order to exempt the 
carrier from liability, the loss must have resulted 
from the negligent misdirection of the shipper 
alone, unaided by a breach of duty on the part of 
the carrier or its agent; and if the carrier itself 
has been guilty of some negligent act or omission 
without which, notwithstanding the fault of the 
shipper, the loss would not have occurred, it will 
be liable ^ So, a carrier is liable for loss of goods 
notwithstanding misdirection, where it vvas not mis¬ 
led by such misdirection,® where it undertook the 
duty of transportation, knowing that the goods were 
consigned to a point that had no existence in fact,^ 
where, by the exercise of ordinary diligence, it could 
have ascertained the proper direction,* or where it 
actually knew the proper direction.® Although the 
point to which the goods were consigned had no ac¬ 
tual existence, however, the carrier is not liable if 
the misdirection was not so obvious as to require 
the carrier to ask for further instructions, as where 
there was a station on defendant’s line with a very 
similar name.^® The fact that the shipper may 
have been negligent m marking the goods shipped is 
no defense to a suit against the carrier for its con¬ 
version of the goods.ll 

§ 79. - Loss from Inherent Nature of the 
Property and Natural Causes 
a. In general 
b- Live stock 


99. Ala—Southern Ry. Co. v. Frank 
De Latour, Inc., 135 So. 187, 223 
Ala. 245. 

N.T.—Robmson v. New York Cent. 
R. Co., 282 N.T.S. 877, 245 App. 
Div. 378, affirmed 1 NE.2d 985, 270 
N.T. 659. 

10 C.J. p 119 note 95 [a], p 120 note 
99. 

1. Wis.—Elauber v. American Ex¬ 
press Co., 21 Wis. 21, 91 Am.D. 
452. 

2. N.T.—Bradley v. Ijake Shore, etc., 
R. Co.. 129 N.T.S. 1045, 145 App. 
Div. 312. 

10 C.!. p 120 note 96. 

3. Ky—J. B. Hirschfleld Co v. Van¬ 
hoose Grocery Co., 289 SW. 226, 
217 Ky. 399. 

La—^Lindsey Wagron Co. v. Louisiana 
& A. Ry. Co., 129 So. 395, 14 La 
App. 236. 

10 C.J. p 120 note 2. 

Xnjuxy resulting' from delay 

The carrier is not liable where 
delay or injury due to the inherent 
nature of the goods resulting from 
the delay is due to the shipper’s 
improper marking or direction as to 
their destination. 


XT S —^The Huntress, X> C Me., 12 P. 

Cas.No 6,914, 2 Ware 89. 

Pa—^Forsythe v- Walker, 9 Pa. 148. 

•4. Colo—Adams Express Co v Ten 
Wizikel. 96 P. 818, 44 Colo. 59. 

Ill —^Erie R. Co v. Wilcox, 84 Ill. 

233, 25 Am R 451. 

10 C J. p 120 note 4. 

5- Tex.—Carson, Pine, Scott & Co. 

V. Hauk. Civ App.. 261 SW. 533. 

10 C.J. p 121 note 7. 

Corpus Juris has been cited with 
approval in Carson, Pine, Scott & 
Co. V. Hauk, Tex.Civ.App, 261 SW. 
533, 534. 

GL Ill.—^Rabinowitz v. Hall, 123 IlL 
App. 65. 

Tm-m^tezlal error m the name of 
the addressee will not exempt the 
earner from liability for loss—Car- 
son, Pine, Scott & Co. v. Hauk, Tex. 
Civ.App.. 261 SW. 533. 

7- Iowa—O’Rourke v. Chicago, etc., 
R. Co., 44 Iowa 526. 

& N.T —Guillaume v. General 

Transp. Co., 3 N.E 489, 100 N.T- 
491. 


9- N.T.—Krender v- Woolcott, 1 
Hilt 223. 

10 C.J. p 121 note IL 

lOu La.—^Lindsey Wagon Co. v. Lou¬ 
isiana & A. Ry. Co, 129 So. 395, 14 
La App. 236. 

"Coldwatez" and '‘Coldwater Spur” 
Where the shipper in a bill of lad¬ 
ing directed the earner to deliver the 
goods to the consignee at “Coldwa- 
ter Spur, La,” and the carrier had 
no station on its Ime by that name, 
but did have one named “Coldwater.” 
which was a blind, prepay station, 
where all freight consigned to that 
place was unloaded on a spur track, 
the misdirection of the shipment was 
held not so obvious as to require the 
carrier to ask for further mstruc- 
tions, although some months later 
a station on another Ime in Texas 
was designated as “Coldwater Spur.” 
In reaching this conclusion the court 
quoted at great length from Corpus 
Juris on the subject of misdirection. 
—^Lindsey Wagon Co. v. Louisiana & 
A_ Ry. Co., 129 So. 395, 396, 14 La. 
App. 236. 

11 . U.S.—Downing v. Outerbndge, 
N.T., 79 F. 931, 25 aCLA. 244. 
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a. In General 

A common carrier is not liable for injury to goods 
solely due to their Inherent nature and qualities or to 
defects therein. 

Where the destruction of, or the injury to, the 
goods is due to their inherent nature and qualities, 
or to defects therein, the carrier is not liable, if 
its own negligence did not occasion or contribute 


to the injury.l2 With respect to perishable goods 
which themselves contain the elements of destruc¬ 
tion governing their loss or deterioration, the ear¬ 
ner is not an insurer, and is no more liable for 
destruction or injury resulting solely from the 
inherent infirmity in the goods than for loss en¬ 
tailed solely by an act of God or of the public 
enemy, or by the carelessness of the shipper.-i3 


12. tr.S. —a M. McMahen & Sons v. 
Louisville & N. R. Co., C C A.Ala., 
16 F.2d 698. 

Ark—American Ry. Express Co. v 
H. Rouw Co.. 48 SW.2d 220, 185 
Ark 526—Missouri Pac. R. Co. v. 
American Fruit Growers, 260 SW. 
39. 163 Ark. 429. 

Colo.—Port V. Denver & R. G. R. Co., 
195 P. 109, 69 Colo 441. 

Conn.—Cassone v. New York, N. H. 
& H. R. Co., 123 A, 280, 100 Conn 
262. 

D.C.—Shapiro v. Pennsylvania R Co., 
83 P.2d 5S1, 65 AppDC. 324. 

Fla.—American Ry. Exp. Co v. Pe- 
^enbush, 144 So 320, 107 Fla. 145 
—Hammers v. Southern Express 
Co., 85 So. 246, 80 Fla 51. 

Ga —Southern Ry. Co. v Bateman 
Fruit Exchange, 162 S E. 112, 173 
Ga. 826, conformed to. App., 163 

S. E 219, 44 Ga.App. 802—^Bugg v. 
Perry & Faircloth, 156 S E, 708, 
42 GaApp. 523—Hines v. Vann, 106 
S E 921. 26 Ga.App. 704. 

Ill,—S Valentine & Co v. Atchison. 

T. & S P. Ry Co.. 220 llLApp. 
188—Sparr v. Southern Pac. Co., 
220 Til App. 172—Arakelian v. 
Southern Pac Co., 220 Ill App 160. 

Ky—^Hall v. Cumberland Pipe Line 
Co., 237 SW. 405, 193 Ky. 728— 
Louisville & N R. Co. v. Taylor, 
205 SW 934. 181 Ky. 794—^Mer¬ 
chants' Transfer Co v. Kiser, 200 
SW. 454, 179 Ky. 324, L.RA1918C 
658. 

Iia.—Anderson, Clayton & Co. v. Ya¬ 
zoo & M. V. R. Co,, 141 So 453, 174 
La 762. 

Me—Warren v. Portland Terminal 
Co. 116 A 411, 121 Me. 157, 26 
AL.R. 304. 

Md —Pennsylvania R. Co. v. Walk¬ 
er, 128 A 45, 147 Md 323 
Mo—Ozark Fruit Growers* Ass'n v. 
St. Louis-San Francisco R Co, 
46 SW2d 895, 226 Mo App 222— 
Frawley v. Atchison, T & S F. 
R. Co. 209 S.W 93, 220 Mo App. 
1189—^Hurley v Illinois Cent. R 
Co, 282 SW. 97, 221 Mo App 478 
—^Morrow v Wabash Ry Co, 265 
SW 851, 219 Mo App 62—-Vernon 
V. American Ry Express Co, App, 
222 S W 913—Singer v American 
Express Co, 219 S W 662, 203 Mo. 
App 158, certiorari denied 41 S Ct. 
8. 254 US 632, 65 L Ed. 448— 
Robinson v. Bush, 200 SW 757, 
199 Mo App 184—Cudahy Packing 
Co. V. Atchison, T & S F. Ry. Co, 
187 S.W. 149, 193 Mo App. 672. 


Neb—^Leypoldt & Pennington Co v 
Davis, 199 NW. 463. 112 Neb. 350 
—^Nye-Schneider-Fowler Co. v. Chi¬ 
cago & N. W. Ry. Co.. 182 NW 
967. 106 Neb 149—N. BL Nelson 
& Co V. Chicago & N- W. Ry. Co, 
167 NW. 574, 102 Neb 439 
N.Y.—Sullivan v. Williams, 176 N.Y. 

5 710, 107 Misc 511. 

NC.—M. V. Moore & Co v. South¬ 
ern Ry. Co, 111 SE. 166, 183 N C. 
213—^Morris v. American Ry. Ex¬ 
press Co., 110 S.E. 855, 183 N.C. 
144—^Perry v. Seaboard Air Line R. 
Co, 88 S E. 156, 171 N.C. 158, L R. 
A1916E 478 

Ohio —St. Xx>uis-San Francisco Ry. 
Co v. Glow Electric Co, 172 NE 
425, 35 Ohio App. 291—^Fean v. 
Alabama Great Southern R. Co, 
159 NE. 487, 26 Ohio App. 96. 

Pa—^Dreibelbis & Co v. Philadelphia 

6 Reading R Co. 28 Pa Dist 488 
Tex.—CUebume Peanut & Products 

Co. V Missouri, K & T Ry. Co. of 
Texas, ComApp., 221 SW. 270, re¬ 
versing, Civ App, 184 SW. 1070— 
Rio Grande & B P. Ry. Co. v. T. 
A Austin & Co, Civ App, 12 SW 
2d 1070, reversed on other grounds. 
Com.App., 25 S W 2d 306—^Abbott v. 
Tompkins, Civ App, 283 S W. 647 
—American Ry. Express Co v. 
Home Star Produce Co, Civ App, 
276 SW, 790—Fort Worth & D C 
Ry. Co V. Lemons, Civ App , 258 
S W. 1095—^Hines v. First Guar¬ 
anty State Bank of Aubrey, Civ 
App, 230 SW. 764—Mistrot-Cala- 
han Co v. Missouri, K. & T. Ry 
Co of Texas, Civ.App, 209 SW- 
775—Gulf, C & S. F. Ry Co v. 
Persky, Civ App., 200 S.W. 606 
Vt —Saliba v. New York Cent. R 
Co, 144 A 194, 101 Vt 427—Ilai- 
lin-Stahr Co v. Montpelier & W 
R R. Co, 102 A 940, 92 Vt. 258 
Va—Chesapeake & O. Ry. Co. v Os¬ 
borne. 353 SE. 865, 154 Va. 477— 
Chesapeake & O Ry Co v W. C 
Crenshaw & Co, 137 S.E. 515, 147 
Va 290—Chesapeake & O. Ry. Co 
V Timber-Lake, Currie & Co, 137 
S B 507. 147 Va. 304. 

Wash —W. E Roche Fruit Co. v. 
Northern Pac Ry Co., 52 P 2d 325, 
iSt Wash. 695 

WVa—A F. Thompson Mfg Co v. 
Chesapeake & O Ry. Co., 115 SE 
877, 93 WVa 3 

10 CJ p 110 note 98, p 121 note 24. 

“It IS the rule of the common law 
that a carrier is not liable for losses 
or injuries resulting from the mher- 
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ent nature of the goods, which would 
not have been prevented by the ex¬ 
ercise of ordinary care upon its part, 
or for loss or injury to goods caused 
by an inherent defect in the goods 
thems^ves, the existence of which 
was unknown both to the shipper 
and the carrier”—^Fort v. Denver & 
R G. R. Co., 195 P. 109, 111, 69 Colo. 
441. 

Corpus Juris has been cited with 
the approval in* 

Ark—^Railway Express Agency, Inc. 

V. H. Rouw Co, 45 S W 2d 53 5, 516. 
Del —^Hardesty v. American Ry. Ex¬ 
press Co, 119 A 681, 683, 2 W.W. 
Harr, Super., 66. 

Kan—Parker Com Co v. Chicago, B 
& Q. R. Co.. 244 P. 240, 243, 120 
Kan 481 

Or —^Michellod _ v. Oregon-Washing¬ 
ton R. & Nav. Co., 168 P. 620, 622, 
86 Or. 329. 

Tex—Gulf, C & S. F. Ry. Co. v. 
Downs, Civ.App., 70 S.W.2d 318, 
321, error refused. 

Wash —Spokane Valley Growers' 
Union V. Spokane & L E. R Co, 
175 P. 184, 186. 

AspiTniinted to act of God 

“Where the shipment consists of 
perishable goods, and their loss is 
occasioned by an inherent vice, or by 
natural deterioration of the shiji- 
ment, unmixed with negligence on 
the part of the carrier, the damage 
can be attributed to a cause which 
IS in the nature of an act of Gkid, 
and the carrier, upon such proof be¬ 
ing made, is relieved from liability, 
provided it shows that its negligence 
did not contribute to the loss thus 
occasioned ”—Southern Ry. Co. v 
Standard Growers* Exch., 130 S.E 
373, 374. 34 GaApp. 534. 

TTuder Carmack Ammidment 

“The only loss or damage the aiH 
pellant [cariierj is liable for under 
the Carmack Amendment is the loss 
or damage caused by it, and shrink¬ 
age [of gram] would not come with¬ 
in that rule unless the proof should 
show the shrinkage was caused by 
it"—Shellabarger Elevator Co v. Il¬ 
linois Cent R. Co, 212 Ill App. 1, 6. 

13. Ala—Louisville & N R Co v. 
Hendricks, 171 So. 273, 233 Ala. 
259 

Md—Atlantic Fruit Co. v. Pennsyl¬ 
vania R Co, 130 A 63. 149 Md 1 
—^Pennsylvania R Co. v. Walker, 
128 A 45. 147 Md. 323. 
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It IS not correct, however, to say, broadly, that a 
carrier is not an insurer of perishable goods; he 
is not an insurer if the damage is caused by the 
goods perishing, but he is an insurer in all other 
respects just as if it were not perishable, as, for 
instance, if it be injured in a wreck, or fire, or 
any other cause not the act of God or the public 
enemy.^^ As to goods delivered to the carrier 
in defective condition, it has been held that ihe 
condition of the goods which will excuse the car¬ 
rier, IS some internal and latent defect at the time 
of making contract of shipment, of which the car¬ 
rier did not know, and from which loss or damage 
ensues in the ordinary course of handling and 
transportation,where defects in the goods are 

perfectly apparent, if the carrier elects to carry 


them it cannot urge these defects as a defense, 
but the full common-law liability will attach,^® 
and if the carrier receives goods which are in such 
condition as to be liable to become damaged while 
in transit, it is bound to handle them with refer¬ 
ence to that condition, and is liable for failure to 
do so, nor is it relieved of the duty under the 
contract to deliver them at the point of destination 
named in the shipper’s contract by the fact that 
they were further damaged.^^ 

The measure of the carrier’s duty is to ex¬ 
ercise reasonable care and diligence to protect 
the goods from loss or injury while in its custody,^® 
taking into consideration the character of the 
commodity, the condition of the weather, and the 
time necessary to complete the transportation, 


Minn.—Geo B. Higgins & Co. v Chi¬ 
cago, B & Q R. Co. 161 N.W 145, 
135 Minn 402. L. R A 1917C 507. 

Mo—Ozark Fruit Growers* Ass'n v. 
St Louis-San Francisco R Co, 46 
SW2d 895. 226 Mo.App. 222— 

Aurora Fruit Growers’ Ass’n v. St 
Louis-San Francisco Ry. Co, 297 
SW. 440. 220 MoApp 1316—^Ver¬ 
non V. American Ry Express Co, 
App. 222 SW. 913. 

NT — ^Fish V. Seaboard Air Line Ry, 
163 NTS 439, 98 Misc 662 
Ohio —^Fcan v Alabama Great South¬ 
ern R Co, 159 NB. 487, 26 Ohio 
App 96 

Or—^Daniels v. Northern Pac. Ry. 

Co. 171 P 1178, 88 Or 421. 

Pa—^Farris Bros & Co v. Pennsyl¬ 
vania R. Co, 98 Pa Super 123 
Va.—Chesapeake & O Ry Co v. 
Timber-Lake, Currie & Co., 137 S 
E 507, 147 Va. 304 

Wash —^W. E Roche Fruit Co v 
Northern Pac. Ry. Co. 52 P 2d 325, 
184 Wash 695 

WVa—^A F Thompson Mfg. Co. v. 
Chesapeake & O. Rv Co, 115 S E 
877, 93 W Va 3 
10 C J p 122 notes 25, 26. 

“A common carrier ... is not 
an insurer that perishable freight, 
which term includes such commodi¬ 
ties as fruits and vegetables, will be 
delivered at destination und.xmaged" 
—^McNeil & Scott Co v Great North¬ 
ern R Co. 194 NW. 614. 616, 156 
Mmn. 120. 

This Corpus Jhxis statement has 
been cited with approval in- 
Bel—^Hardesty v. American Ry. Ex¬ 
press Co, 119 A. 681, 683, 2 W.W 
Harr, Super.. 66 

Iowa—^Dye Produce Co. v. Bavis, 209 
NW. 744. 747. 202 Iowa 1008. 

Kan—^Parker Corn Co. v. Chicago, B. 
& Q. R Co. 244 P. 240, 243, 120 
Kan 484 

Or—Michellod v. Oregon-Wflshington 
R & Nav Co.. 168 P. 620, 622, 86 
Or. 329. 


Va—Chesapeake & O Rv Co. v W 
C Crenshaw & Co. 138 S E. 467, 
468, 148 Va 48. 53 ALR 990. 
Ba-maged goods 

While a earner is under the duty 
to deliver a shipment of damaged 
corn received for carnage, it is not 
an insurer that the com would reach 
its destination in the same condition 
as when shipped —Atlantic Coast 
Line R Co v. Dothan Ins Agency, 80 
So 627. 16 Ala App. 623. 

Following shipper’s direction 

Transporting penshable goods in 
the way contracted for cannot consti¬ 
tute negligence and impose on the 
carriers liability arising from the 
inherent tendency of the goods to 
perish or decay,—Cassone v. New 
York, N. H & H. R. Co. 123 A 280. 
100 Conn. 262—10 C J. p 122 note 36 
[a] (4). 

14s. Mo —Singer v American Ex¬ 
press Co. 239 SW. 662, 203 Me. 
App 158, certiorari denied 41 S Ct. 
8, 254 US 632, 65 LlQd. 448. 

Facing and deterioration of furs 
In an action for damage for delay 
in delivery of a shipment of fur 
coats, damage for the fading of the 
color and deterioration from lying 
unused were recoverable, notwith¬ 
standing the carrier's receipt exempt¬ 
ed it from liability for damage caus¬ 
ed by the “nature of the property or 
xnherent vice therem"; such a clause 
referring only to a special or pecu¬ 
liar quality in the article, which 
would render it intrinsically perish¬ 
able.—Bawer v. Barrett, 171 N.T S. 
322. 

15, Ala—Atlantic Coast Line R Co 
V. Dothan Ins Agency, 80 So 627, 
16 Ala.App. 623. 

le: N.T.—^Perkel v. Pennsylvania R. 
Co.. 265 NTS. 597, 148 Misc. 284. 

17. Ala.—^Atlantic Coast Line R Co. 
v. Dothan Ins. Agency, 80 So. 627, 
16 Ala.App. 623. 
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D^y in transit 

A carrier receiving damaged com 
for transportation, must deliver it 
at destination without unreasonable 
delay m transit, so that the natural 
deterioration will be minimized; and 
hence it was competent to prove how 
long the corn was delayed at the 
point where it should have been 
turned over to the connecting carrier. 
—^Atlantic Coast Line R Co. v Dot¬ 
han Ins. Agency, 80 So. 627, 16 Ala. 
App. 623. 

18. Ala—^Louisville & N R Co. v. 
Hendricks, 171 So. 273, 233 Ala 
259. 

Md.—^Atlantic Fruit Co. v. Pennsyl¬ 
vania R Co, 130 Al. 63, 149 Md, 1. 
Minn.—^McNeil & Scott Co v. Great 
Northern R. Co, 194 N.W G14, 156 
Mmn 120. 

Neb—^N H Nelson & Co. v Chicago 
& N. W Ry Co, 197 N.W. 574. 102 
Neb 439. 

N T —^Fish V Seaboard Air Line Ry., 
163 N.T.S. 439, 98 Misc. 662. 

Ohio—^Hines v. Dinovo, 14 Ohio App. 
119 

Va.—Chesapeake & O. Ry. Co. v. 
Timber-Lake, Currie & Co, 137 S. 
E 507, 147 Va. 304. 

10 C J. p 122 note 33. 

Quoting Corpus Juris, the rule of 
the text has been approved in: 

Iowa —^Dye Produce Co. v. Davis, 
209 N.W. 744, 747, 202 Iowa 1008. 
Kan—^Parker Corn Co. v. Chicago, Ji 
& Q. R Co, 244 P. 240, 243, 120 
Kan 484. 

18- Fla—American Ry. Exp. Co v. 
Fegenbush. 144 So. 320, 107 Fla- 
145. 

“Its care is determined by the 
character of the shipment and the 
conditions obtaining”—^Aurora Fruit 
Growers’ Ass'n v. St. Louis-San 
Francisco Ry. Co., 297 S.W 440, 442, 
220 MoApp. 1316. 

Perishable goods 

(1) The duty of a carrier is to 
carry a shipment safely with due 
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and it is generally said that the carrier is liable 
for only such deterioration as is attributable to its 
negligence.20 Nevertheless, if it appears that the 
carrier’s negligent conduct conduced to set the 
inherent infirmity of the goods in motion to the 
damage of the owner, it will sufl5ce to fix the car¬ 
rier with liability therefor; in other words, the 
exemption on account of the infirmity of the goods 
obtains only where the loss is solely attributable 
to such infirmity, for if the carrier’s negligence 
commingles with the infirmity and contributes in 
part to the damage, liability is entailed therefor 
against the carrier for his negligent conduct.^! 


The civil liability of a carrier for loss or in¬ 
jury to property carried is not affected by provi¬ 
sions of the penal law or compliance of the car¬ 
rier therewith ,*22 and the rules and regulations 
of the interstate commerce commission as to ex¬ 
plosives did not supersede the common-law lia¬ 
bility of the carrier, and they are not the sole 
measure of the railroad company’s responsibility,2J 
although the existence of rules and regulations 
of such commission and of the American Railway 
Association may have some bearing on the question 
of negligence of the earner with respect to a par¬ 
ticular shipment.24: 


regard to its perishable character — 
E H Emery & Co. v. American Re¬ 
frigerator Transit Co., 184 N.W. 750, 
193 Iowa 93. 20 A.L.R. 86. 

(2) The measure of the duty of 
a earner of perishable goods is to 
use reasonable care and diligence, 
considering the nature of the goods. 
—Daniels v. Northern Pac. Ry. Co, 
171 P. 1178, 88 Or. 421. 

20- Md.—Pennsylvania R. Co. v. 

Walker, 128 A- 45, 147 Md. 323. 
Minn—Hov/e v. Great Northern Ry. 
Co., 222 NW. 290. 176 Minn. 46— 
McNeill & Scott Co. v. Great 
Northern R. Co.. 194 N.W. 614, 156 
Mmn. 120—George B. Higgins & 
Co. V. Chicago, B & Q. R Co, 161 
N.W. 145. 135 Minn. 402, L.RA. 
1917C 507. 

Mo.—^Tri-State Fruit Growers’ Ass’n 
V. St. IfOUis-San Francisco Ry. Co, 
App, 264 S.W. 445, 

Pa.—^Pams Bros. & Co. v. Pennsyl¬ 
vania R. Co., 98 Pa.Super 123. 

Va—Chesapeake & O. Ry. Co. v. 
Timber-Liake, Currie & Co,, 137 S. 
E 507, 147 Va. 304. 

10 C J. p 122 note 34. 

Corpus Juries has been quoted and 
cited with approval in: 

Iowa—Dye Produce Co. v. Davis, 209 
NW. 744, 747, 202 Iowa 1008. 

Kan.—^Parker Com Co. v. CMcago, 
B & Q. R. Co, 244 P- 240, 243, 120 
Kan. 484. 

Wash.—Spokane Valley Growers’ Un¬ 
ion V. Spokane & I. E. R. Co., 175 
P. 184, 186. 

Proof of cause not essential 

“Defendant need not prove that the 
damage was caused by the natural 
tendency to decay. It is sufficient to 
prove that it was not caused by its 
negligence.”—Howe v. Great North¬ 
ern Ry. Co., 222 NW. 290, 291, 176 
Mmn. 46—George B. Higgins & Co 
V. Chicago, B. & Q. R. Co, 161 NW 
145. 146, 135 Minn. 402, L.RA1917C 
507. 

21. Kan.—^Parker Com Co. v. Chica¬ 
go, B. & Q. R. Co, 244 P. 240, 120 
Kan. 484. 


Mo.—Ozark Fruit Growers’ Ass’n v. 
St. Louis-San Francisco R. Co., 46 
S.W.2d 895, 226 Mo App 222—^Hur¬ 
ley V Illinois Cent. R Co., 282 S 
W. 97, 221 Mo App. 478—Vernon v 
American Ry. Express Co., App, 
222 SW. 913. 

Ohio —^Louisville & Cincinnati Packet 
Co V. Long, 14 Ohio Cir.Ct.,NS.. 
225. 

10 C.J. p 122 note 35. 

Crude oil 

Custom in shipping and transport¬ 
ing crude oil providing for strapping 
tanks in field three per cent short to 
I allow for shrinkage, mado part of 
contract of carriage, does not permit 
deduction of three per cent from 
amount of oil received by carrier, ir¬ 
respective of whether actual loss 
from such causes amounted to that 
much, but carrier will be required 
to account to shipper for all oil re¬ 
ceived, less only loss due to excepted 
causes without negligence, such de¬ 
duction not exceedmg three per cent 
of total.—^Enid Oil & Pipe Line Co 
V. Champlin, 240 P. 649, 113 Okl. 170. 

PrescoLce of prohibited aartlcle 

Recovery can be had hy a shipper 
for negligent damage to, or destruc¬ 
tion of, a shipment of lawful mer¬ 
chandise, which without the knowl¬ 
edge of either the shipper or the 
earner contams a prohibited article 
or articles, where it is found affirma¬ 
tively that the presence of such ar¬ 
ticles did not cause such damage or 
loss. Thus, a carrier was held lia¬ 
ble where it accepted a carload of 
rags for shipment, which was dam¬ 
aged or destroyed by fire while m its 
custody, the jury having found that 
such fire did not result from the 
presence of a rag or rags containing 
prohibited quantities of vegetable oil. 
—Gulf. C. & S F- Ry. Co. v. Lip- 
shitz, Civ-App, 29 g.W.2d 905, error 
refused. 

This text in.. Corpus JTiixis was 
quoted and approved as the basis of 
an instruction in Parker Corn Co v. 
Chicago, B, & Q. R. Co., 244 P. 240. 
243, 120 Kan. 484. 
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22. Minn—National Elevator Co. v. 

Great Northern Ry. Co., 164 NW. 

79, 138 Minn. 100. 

Explosives 

Compliance by a carrier with the 
requirements of a criminal law pro¬ 
viding against the carriage of ex¬ 
plosives on passenger vehicles does 
not affect its civil liability for loss 
or injury to other property through 
an explosion—John Lysaght, Limit¬ 
ed, V. Lehigh Valley R. Co, C.C.AN. 
Y., 254 F. 351, affirmed Lehigh Val¬ 
ley R. Co. V. John Lysaght, Limited, 
271 F. 906, certiorari denied 41 S Ct 
I 625. 256 U.S. 704, 65 L.Ed. 1180, and 
error dismissed 42 S.CU 53, 257 US. 
613, 66 L.Ed. 397. 

Grain 

“Section 4491, G.S.1913, providing 
that ‘every common carrier trans¬ 
porting grain shall give the shipper, 
on request, a receipt for the number 
of pounds of gxain received from 
him, and shall deliver such quantity 
to the consignee . . . less loss 
from transportation, not to exceed 
sixty pounds to each car,* construed 
as it must be with section 4492, 
which provides for a penalty for fail¬ 
ure to deliver the proper quantity of 
grain, is held to be a penal provision 
only, and it does not in any manner 
affect the civil liability of the car¬ 
rier. This civil liability remains as 
at common law, save as this may be 
modified hy other provision of stat¬ 
ute.”—National Elevator Co. v. Great 
Northern Ry. Co., 164 NW. 79, 138 
Minn. 100. 

23. US —^Lehigh Valley R. Co. v. 

State of Russia, CCA NY, 21 F. 

2d 406. certiorari denied 48 S-Ct. 

159. 275 U.S. 571. 72 L Ed 432. 

24. Eime 

As hearing on negligence rule of 
American Railway Association and 
regulhlion of interstate commerce 
commission as to transportation of 
unslaked lime was held notice to car¬ 
rier’s agent that car of unslaked lime 
might be fired if entered by water, 
although accompanying slip stated 
contents merely as "lime.”—^Porter 
Screen Mfg Co. v. Central Vermont 
Ry. Co., 102 A. 44. 92 Vt. 1. 
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Applying the general principles here stated it 
has been held that the carrier is not liable for loss 
or injury due solely to such causes as fermenta¬ 
tion,^® depreciation,^® ,drying,27 decay,^® heating 
merely as a result of transportation,29 spontaneous 
combustion,^® effervescence,putrefaction,^^ or 
corrosion or rusting resulting from the chemical 
union of parts of the goods shipped.33 Irrespec¬ 
tive of the exemption from liability for injuries at¬ 
tributable to acts of God, which is considered su¬ 
pra § 76, it may perhaps also be stated as a gen¬ 
eral proposition that the carrier is not liable for 
loss happening from the operation of natural causes 
without negligence or fault of the carner.34 This 
rule has been frequently applied where the ship- 
ment was susceptible to injury by freezing and was 
so injured or destroyed,35 and it has been apphed 
where the injury was due to warm weather,^® al¬ 
though, as shown infra § 61, the carrier is liable 
for injuries resulting from its failure to keep the 


goods under refrigeration when it is its duty to do 
so. It has been doubted, however, that it is an in¬ 
herent quality of fruit to freeze; freezing is usual¬ 
ly, if not always, caused by man’s negligence rather 
than by any inherent nature.^^ Loss or damage 
to property in the course of transportation through 
explosion of war munitions also in transit cannot 
be attributed to any vice in the former property 
which was injured by the vice of the explosives 
and not by its own.38 

b. live Stock 

In the case of a shipment of live stock a carrier not 
guilty of negligence is not liable for ioss or injury due 
to the peculiar nature and propensities of the animals. 

A carrier is not an insurer of live stock delivered 
to it for transportation, for it does not absolute¬ 
ly warrant such freight against the consequences of 
its own vitality, and if there is loss or injury due 
to the peculiar nature and propensities of the ani- 


NH—^Paucher v. Wilson, 38 A 
1002, 68 N.H 338. 39 L..R.A. 431— 
Rixford V. Smith, 52 N.H. 355, 13 
AmR 42. 

10 C J. P 122 note 27. 

20 . Del—^Hardesty v. American Ry. 
Express Co., 119 A. 631, 2 W.W. 
Harr, Super., 66. 

27- Neb —Nye-Schneider-Powler Co 
V, Chicagro & N W. Ry. Co, 182 
NW. 967, 106 Neb. 149. 

Shrinkage of grain 
A railroad company Is not liable 
for the natural shrinkage in weight 
of gram during shipment, due to its 
drying and losing a percentage of its 
moisture content.—Nye-Schneider- 

Fowler Co. v. Chicago & N. W Ry. 
Co.. 182 N.W. 967, 106 Neb. 149. 

28l Ala—Liouisville & N. R. Co. v. 
Farmers* Produce Co., 85 So. 578, 
17 AlaApp. 388. 

Del—Hardesty v. American Ry. Ex¬ 
press Co, 119 A. 681, 2 W.W Harr., 
Super., 66 

10 C J. p 122 note 28. 

29. Tex—^Hines v. First Guaranty 
State Bank of Aubrey, CivA^pp., 
230 S.W. 764. 

Heal 

A carrier is not liable for injury 
to a shipment of meal because of the 
mherent vice of the article, which 
became heated merely as a result of 
transportation—^Ehnes v. First Guar¬ 
anty State Bank of Aubrey, Tex.Civ, 
App, 230 S.W. 764. 

aOi Tex.—Gulf, C. & S F Ry. Co. v 
Downs, Civ App., 70 S.W-2d 318, 
error refused 
10 C.J. p 122 note 29. 

Corpus Juris is cited with approval 
in Gulf, C. & S F Ry. Co. v. Downs, 
Tex.Civ.App., 70 S.W-2d 318, 321, er¬ 
ror refused. 


Baled cotton 

(1) Nature of cotton in bales is 
not such as to make it subject to 
spontaneous combustion and thus re¬ 
lieve carrier from insurer's liability 
because of mherent nature of goods 
—Anderson, Clayton & Co v. Yazoo 
& M. V. R. Co., 141 So. 453. 174 Da. 
762. 

(2) But fire packed in bale of cot¬ 
ton is “defect’* or “latent infirmity,” 
and shipper cannot recover against 
earner for such loss or damage.— 
Gulf, C. & S F. Ry. Co. v. Downs, 
TexCiv.App, 70 S-W 2d 318, error re¬ 
fused. 

31. Irid—Pittsburg, etc, R. Co v. 
Morton, 61 Ind. 539. 28 AmR. 682. 

32- NH.—Rixford v. Smith. 62 N 
H 355, 13 Ani.R. 42. 

33- WVa—A F Thompson MCg 
Co. y. Chesapeake & O. Ry. Co, 
115 SE. 877. 93 W.Va. 3. 

Xron stoves 

A railway company, transporting 
a shipment of iron stoves, is enti¬ 
tled to defend an action for damage 
caused hy the corrosion or rusting of 
the stoves in transit, on the ground 
that the corrosion is the result of a 
chemical union of acetic acid in the 
asbestos fire fronts and the metal 
surrounding it, and that there was 
no negligence on the part of the ear¬ 
ner causing such corrosion —A F 
Thompson Mfg. Co. v. Chesapeake & 
O- Ry. Co. 115 S.B. 877. 93 W.Va. 3. 

34. Kan.—^Parker Com Co. v. Chi¬ 
cago, B. & Q. R. Co. 244 P 240, 120 
Kan. 484. 

Md—^Baltimore & O. R. Co. v Dever, 
75 A 352, 112 Md. 296. 26 LRA,N. 
S. 712, 21 AnnCas. 169 
Or.—Michellod v Oregon-Washington 

155 


R & Nav. Co, 168 P. 620, 86 Or. 
329 

10 C J. p 122 note 36. 

This statement in. Corpus Juris 
has been quoted with approval in* 
Kan—^Parker Com Co v Chicago, B. 
& Q R. Co., 244 P. 240, 243, 120 
Kan. 484. 

Or —^Michellod v. Oregon-Washmg- 
ton R. & Nav. Co, 168 P 620, 622, 
86 Or. 329. 

35. Ill —^Northwestern Fruit Ex¬ 
change V. Ene R. Co., 248 Ill App. 
193 

Iowa—Dye Produce Co v. Davis, 209 
N.W. 744, 202 Iowa 1008. 

Mich—Standard Pickle Co v Pere 
Marquette Ry. Co., 193 N.W 300, 
222 Mich. 639—^Barber v. Detroit, 
G H. & M Ry. Co, 164 NW. 377. 
197 Mich 643, Ann Cas 1918B 1109 
Mo —Clemons Produce Co. v. Denver 
& R. G R. B.. 219 S.W. 660, 203 
Mo App 100. 

Or.—^Michellod v. Oregon-Washington 
R & Nav. Co, 168 P. 620, 86 Or. 
329 

10 CJ p 122 note 36 [aj (1). 

Corpus Juris was cited with ap¬ 
proval m Clemons Produce Co. v. 
Denver & R. G. R R, 219 SW 660. 
662, 203 Mo App. 100. 

3®. U S.—^Nelson v. Woodruff, N T, 
1 Black. 156. 17 LEd. 97. 

37- Ohio —^Louisville & Cincinnati 
Packet Co. v. Long, 14 Ohio Cir.Ct, 
NS. 225. 

10 CJ. p 122 note 36 [a] (3). 

33. U S.—^John Lysaght, Limited v. 
Lehigh Valley R. Co., D C N.T., 254 
F. 351, aflarmed, C C A, Lehigh Val¬ 
ley R Co V John Lysaght, Limit¬ 
ed, 271 F. 906, certiorari denied 41 
set. 625, 256 TJ S. 704, 65 LEd. 
1180, and error dismissed 42 S Ct. 
53, 257 U.S. 613, 66 L Ed. 397. 
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trials , the carrier is not liable, unless the loss or in- I of reasonable foresight, vigilance, and care on its 
jury could have been prevented by the exercise | part*® The earner is relieved from liability 


39- U S —^Philpott V. Davis, C C.A. 
Neb., 291 F. 370 

Ala—^Lynn v. Mellon, 131 So. 458, 24 
AlaApp. 144 

Ark —St. Liouis-San Francisco Ry 
Co. V. Chastain, 25 S W.2d 28, 
181 Ark 192—^Missoun Pac R Co 

V. Martmdale, 213 SW 777. 139 
Ark. 143 

Conn—Cassone v. New York, N. H 
& EL R. Co, 123 A- 280, 100 Conn. 
262. 

Fla —American Ry. Exp. Co. v. 
Fegenbush, 144 So 320, 107 Fla 
145—Walton Land & Timber Co. v 
Louisville & N. R Co, 72 So. 485, 
72 Fla 66. 

Ga—Hines v Vann, 106 SE 921, 26 
GaApp. 704. 

Idaho—Cooper v. Oregon Short Line 
R Co., 262 P. 873. 45 Idaho 313. 

Ill—^Hartford Live Stock Ins. Co. v 
Railway Express Agenev, 274 Ill 
App 585—Libro v. Cleveland, C, 
C & St. L. Ry. Co, 202 Ill App 
418 

Ky—^Louisville & N R Co. v. Cram, 
224 SW. 1063, 1S9 Kv 431—Louis¬ 
ville & N. R Co. V Hunter. 214 S 

W. 914, 185 Ky. 165—Louisville & 
N R. Co V Taylor, 205 S.W. 934, 
ISl Ky. 794. 

La—^Alexander v. Texas & P. Ry. 
Co, 129 So 419, 14 La App 245. 

Mo—clones v St Louis-San EYan- 
cisco Ry. Co, 50 S W 2d 217, 226 
Mo App 1152—^Morrow v. Wabash 
•Ry. Co, App, 6 SW,2d 628—Moran 
V. Chicago, B & Q. R Co., App., 
255 S W. 331—Sullivan v American 
Ry. Expiess Go, 245 SW. 375. 211 
Mo App 123—^Bnsman v Wa]i<i&h 
Ry. Co , App , 243 S W. 237—^Bragg 
V. Payne, App, 235 S.W. 148—Jor¬ 
dan V. Chicago, B & Q. R Co, 226 
S.W 1023, 206 Mo.App 56—Burghei 
V Wabash Ry Co, App, 217 SW 
854—^Boyd v. St Louis Express 
Co, App, 211 SW 702—Baker v 
Bush. App, 194 SW. 1061. 

Neb —^Nye-Schneider-Fowler Co. v 
Chicago & N. W Ry. Co, 179 N.W 
503, 105 Neb 151—N H Nelson & 
Co V. Chicago & N. W. Ry. Co., 167 
NW 574, 102 Neb 439. 

N.Y —Clay v. New York Cent. R 
Co. 231 NYS. 424, 224 App Div 
508—Walrath v. American Ry. Ex¬ 
press Co, 216 NYS. 545, 217 App 
Div 83—^Ely v. Barrett, 16S NY.S 
419, 181 App Div. 176, appeal dis¬ 
missed 120 N.E. 60, 224 N.Y 550 

Ohio—^Thomas v Baltimore & O R 
Co, 16 Ohio N.P,NS, 194 

S.C—Ward v Atlantic Coast Line R. 
Co, 151 S E 904, 155 S C 54. 

Tex.—^Davis v. Sullivan & Opry, Com 
App., 258 S W 157, affirming. Civ 
App. 242 SW. 764—Hartford Fire 
Ins. Co. V Galveston, H & S. A 
Ry. Co., Com App, 239 S W. 919, re¬ 
versing Galveston, H. & S. A. Ry 


Co. v. Hartford Fire Ins Co, Civ 
App. 220 SW 781—St. Louis, B 
& M. Ry. Co V. Murray, Civ App, 
40 SW2d 949—Panhandle & S. F. 
Ry Co V. Key, Civ App, 20 S W 
2d 260—Wifehita Valley Ry. Co v 
Turbeville, Civ App, 269 S W. 498 
—Galveston, H & S. A Ry. Co v 
Crowley, Civ App, 214 S.W. 721— 
Gulf. C. & S F Ry Co. v. Helms 
Bros . Civ App , 210 S W. 853—^Mis- 
trot-Calahan Co v. Missouri, K & 
T. Ry Co. of Texas, Civ App, 209 
S.W. 775—Kansas City, M & O 
Ry. Co. of Texas v. Weatherby, 
Civ.App.. 203 SW 793. 

W Va.—Geyer v. Chesapeake & O. Ry 
Co.. 168 SE 380, 113 W.Va 401. 
Wis.—Chajmson v. American Ry. Ex¬ 
press Co.. 189 N.W. 529. 178 Wis. 
286 

10 CJ p 44 notes 65. 66. p 110 note 
98, p 123 notes 38—41. 

As declared in Corpus Juris, the 
rule of the text has been approved 
in: 

Ala.—^Atlantic Coast Line R Co v. 
J. S Carroll Mercantile Cd , 97 So 
904, 905 210 Ala. 284. 

Iowa.—^Ruebel Bros. v. American 
Express Co, 180 NW. 658, 661. 

Mo—^Jordan v Chicago, B. & Q R 
Co, 226 SW. 1023, 1027, 206 Mo. 
App 56. 

Tex—^Hartford F^re Ins. Co v- Gal¬ 
veston, H & S A Ry. Co, Com. 
App, 239 SW. 919, 925—Wichita 
Valley Rv. Co v Turbeville, Civ. 
App. 269 SW. 498, 501. 

W.Va.—Talbott v. Payne, 111 S.E 
328, 330, 90 W.Va. 280. 

Season for rule 

A carrier of animals by a mode 
of conveyance opposed to their hab¬ 
its and instincts, has no means of 
securing absolute safety. They may 
die of fright, or by refusing to eat, 
or they may, notwithstanding every 
precaution, destioy themselves in at¬ 
tempting to break away from the 
fastenings by which they arp se¬ 
cured m the vehicle used to trans¬ 
port them, or they may kill each 
other. In such cases, supposing all 
proper care and foresight to have 
been exercised by the carrier, it 
would be unreasonable in a high 
degree to charge him with the loss 
—Robinson v Bush, 200 S W. 757, 
199 Mo App 384—10 C.J. p 123 note 
45 

Concuxrent uegligence 

(1) Willie It is true that defendant 
IS not liable for injuries caused by 
the inherent vicious propensities of 
the animals, yet if the negligence of 
defendant and the mherent infirmity 
or natural evil propensities of the 
animals concurred m causing the m- 
jury, defendant is liable. 
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Ala.—Atlantic Coast Line R. Co v. 

J. S Carroll Mercantile Co, 97 So. 

904, 210 Ala 284 

Mo—^Morrow v. Wabash Ry. Co, 

265 SW 851. 219 Mo App 62— 

Moran v. Chicago, B & Q R. Co, 

App, 255 SW. 331, 333. 

Tex—St Louis, B. & M. Ry Co. v. 

Murray, Civ App., 40 SW2d 949. 

(2) That hogs might have become 
diseased by exposure during trans¬ 
it would not necessarily exonerate 
railroad, if negligence combined 
with exposure caused injury — 
Vaughn v St Louis-San FYancisco 
Ry- Co, 15 S.W.2d 901, 223 Mo App 
732. 

(3) A carrier is not relieved from 
liability for loss to cattle shipped 
caused by negligence or unreasonable 
delay by the fact that their im¬ 
poverished or bad condition may 
have contributed to their death or 
injury, but, if gruilty of negligence 
or unreasonable delay which proxi- 
mately resulted in injury, the car¬ 
rier is liable, although the results 
may have been more disastrous than 
would have been the case had the 
cattle been in good condition—Gal¬ 
veston, H. & S A Ry. Co. v. Bucl^ 
Tex,CivApp, 230 SW. 891. 

Xoahility only for negligence 

A carrier of live slock is liable 
only for injuries caused by its neg¬ 
ligence, not being legally responsible 
for injuries resulting from the nat¬ 
ural vice or the nature and propen¬ 
sities of the animals carried—Gulf, 
C & S. F. Ry. Co. v. Helms Bros, 
TexCiv.App, 210 S.W. 853 

Natural consequence of shipment 

(1) In absence of negligence, car¬ 
rier IS not liable for condition of 
live stock, which naturally results 
from shipment—St Louis, B & M 
Ry. Co v. Muiray, Tex Civ App, 40 
SW.2d 949—^Mais v. Panhandle & 
S F. Ry. Co,. Tex Civ App. 25 S W 
2d 1001, error dismissed. 

(2) So, a carrier is not liable for 
damages to cattle during shipment 
which necossaiily resulted in course 
of transpoitation between point of 
shipment and point of destination 
from ordinary handling, such as or¬ 
dinary switching and confinement in 
cais—^Lancaster v. llaggett, Tex Civ 
App., 272 SW 310—^Hines v Thorn¬ 
ton, Tex Civ App, 251 SW. 523. 

(3) If there was no unreasonable 
delay, no rough handling out of the 
ordinary, or if cattle were damaged 
owing to their nature or condition 
or other causes over which the car¬ 
rier had no control, carrier, if it 
used ordinary care, would not be 
liable —^Panhandle & S. F Ry. v. 
Morrison, Tex.Civ.App., 191 S.W. 138 
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from such causes, if he has provided suitable means 
of transportation and exercised that degree of care 
which the nature of the property requires, or has 
not otherwise contributed to the injury.^® This 
rule prevails at common law and no special con¬ 
tract limiting the earner’s liability in respect to 
injuries resulting to animals from such causes is 
necessary.'*^ Where, however, the cause of loss is 
unconnected with the characteristics under consid¬ 
eration, the ordinary relation between the shipper 
and the carrier is not affected by the fact that the 
property transported is live stock .^2 

Notwithstanding the general rule of nonliability, 
the earner is bound to exercise that degree of care 
which the nature of the property requires/^ It 
is the carrier’s duty to take notice of the weakness¬ 
es, character, and propensities of domestic animals, 
and to make such provisions against loss or injury 


therefrom as may reasonably be done in furnish¬ 
ing the means of transportation and providing for 
the protection of the property during transit. 
The fact that the shipper was present in the car 
and saw that the carrier failed to exercise the re¬ 
quired degree of vigilance and care does not de¬ 
tract from the carrier’s liability as long as the 
shipper’s conduct did not amount to an estoppel 

Applications of rule. In applying the general 
rule above stated, it is held that the carrier is not 
liable for loss or injury to animals superinduced 
by fright or nervousness, where no negligence is at¬ 
tributable to the carrier.^® 

Likewise, the carrier, when not itself at fault, is 
not responsible for damages caused by an animal’s 
own viciousness or bad temper, or by the vicious¬ 
ness or bad temper of other animals shipped with 
it;4^ and as long as the conduct of the animals 


(4) Thus, the carrier is not liable 
for injury incidental to a long trip 
in cold weather—Jordan v Chicago, 
B & Q R Co, 226 SW. 1023, 206 
Mo App. 56. 

Dog gnawing out of crate 
Express company accepting dog 
for interstate shipment was held not 
liable for loss resulting when dog 
escaped by gnawing out of crate — 
Grant v American Ry. Express Co, 
139 A. 784. 126 Me 489. 

Poor condition of cattle 
The weak and impoverished con¬ 
dition of cattle tendered to a car-| 
ner for shipment constitutes an in¬ 
herent vice or defect, so that, in the 
absence of negligence on its part, 
a earner is not liable for any in¬ 
jury or damages resulting from such 
defect during the shipment —^Hart¬ 
ford Fire Ins Co v Galveston, H 
& S. A. Ry Co, Tex Com App., 239 
SW. 919, reversing Galveston, H & 
S A Ry. Co. V Hartford Fire Ins 
Co, Civ App, 220 SW 781—^Leon v 
Hines, Tex Civ App, 223 SW, 239. 

40. Ariz —Southern Pac. Co. v. 
Itule, 74 r 2d 38. 

Tex —^Davis v Sullivan & Opry, Com 
App, 258 S W. 157, affirming. Civ 
App, 242 SW. 764—Kansas City, 
M & O Ry Co. V- Cauble, Civ 
App, 286 SW. 478. 

10 C.J. p 123 note 42. 

At common, law, shipment of live 
stock constituted an exception to 
rule that carrier was liable for dam¬ 
ages to goods in transit unless dam¬ 
age was caused by act of God, of 
public enemy, of shipper, or by in¬ 
herent nature of goods themselves, 
and m such case carrier needed only 
to show that it furnished proper 
moans of transportation and exer¬ 
cised reasonable care which the na¬ 
ture of the shipment required.— 


Southern Pac. Co. v. Itule, Anz, 74 
P2d 38 

41- Va—^Adams Express Co. v. 
Scott, 73 S.E. 450, 113 Va. 1. Ann. 
Casl913D 972 

42i. Ill —^Hartford Live Stock Ins. 
Co V Railway Express Agency, 
274 Ill App. 585 

Mo—Sullivan v American Ry. Ex¬ 
press Co, 245 SW. 375, 211 Mo. 
App. 123—^Burgher v Wabash Ry. 
Co . App , 217 S W 854 
10 C.J p 43 note 61, p 44 note 66, 
p 123 note 44. 

4au Ark —St Louis-San Francisco 
Ry. Co. V Ch.istain, 25 S.W2d 28, 
3 81 Aik 192 
10 C J p 124 note 55 
“Defendant is required to use or¬ 
dinary care, taking into account the 
characteristics of the animal and 
the weather ”—Burgher v Wabash 
Ry Co, App, 217 SW. 854, 855. 
Death of staUion 

For such swaying, jarring, and 
sudden stopping as are ordinary in¬ 
cidents of transportation of live 
stock, even if they might be suffi¬ 
cient to cause a guttie, carrier would 
not be liable for death of stallion, 
since it is only when violence which 
produces a guttie, whether it be 
swaying, jarnng, sudden stopping, 
or other movement, constitutes neg¬ 
ligence or failure to perform its 
duty, that carrier can be held liable 
for injury or loss caused thereby — 
Vander Beck v. Chicago & N. W. Ry. 
Co. Iowa, 278 NW 201 

44. Iowa—Buck V. American Rail¬ 
way Express Co, 3?82 NW. 277, 195 
Jowa 1024. 

Mo.—^Boyd V St Louis Express Co, 
App. 211 S W. 702 

Tex —^Hartford Fire Ins Co. v. Gal¬ 
veston, BL & S. A. Ry. Co., Com 
App, 239 S W 919, reversing Gal¬ 
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veston, H & S. A Ry. Co. v. 
Hartford Fire Ins Co, Civ App. 
220 SW 781—Kansas City, M & 
O Ry. Co of Texas v. Weatherby, 
Civ App. 203 S.W 793. 

10 C J. p 124 note 57. 

Defective door 

Livt‘ stork carrier could have an¬ 
ticipated that propensity of aniinals 
to Income lestless, luck, and trample 
on an animal that was prostrate 
might contribute to injure a horse 
if it became fastened in a defective 
door—^Moran v Chicago, B. & Q R. 
Co , Mo App, 255 S.W. 331. 

45- Ky—Kelly v. Adams Express 
Co, 119 S W. 747, 134 Ky. 208 

46L Conn —Coupland v. Housatonic 
R. Co, 23 A. 870, 61 Conn. 531, 15 
LRA. 534. 

Va.—Adams Express Co. v Scott, 73 
SE 450, 113 Va. 1, Ann Cas 1913D 
972 

10 CJ p 323 note 46. 

“Frightened animals may die of 
terror or starve themselves by re¬ 
fusing food, notwithstanding every 
precaution it is possible to use. 
For such occurrences the carrier is 
not answerable ”—Smith v. New 
Haven, etc, R Co, 32 Allen, Mass, 
531, 533, 90 AmD. 166 
47- Ga—Hines v Vann. 106 SE 
921, 26 GaApp. 701—Heath v 

Sander&ville R. Co, 98 SE 92. 23 
Ga.App. 255. 

Idaho.—Cooper v. Oregon Short Line 
R. Co, 262 P 873, 45 Idaho 313 
Ill —See Blickstein v. Chicago & A. 

R. Co., 211 IlLApp 255 
Mo—^Jordan v. Chicago, B & Q. R 
Co. 226 S.W. 1023, 206 Mo App 
56—^Robinson v. Bush, 200 S.W» 
757. 199 Mo.App 184 
N C —^Teeter v Southern Express 
Co. 90 SE. 761, 172 N.C. 616, re- 
argument domed 90 S E 927, 172 
i N C. 620—Schloss-Bear-Davis Co. 
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IS not caused by any neglect of the carrier, it is 
not material whether it was such as would ordinari¬ 
ly occur or not>* A shipper in transporting several 
animals takes the risk of injuries inflicted on one 
animal by the vicious or restless propensities of the 
others.^® 

The carrier is not an insurer against disease in 
live stock,50 and loss or injury due to want of vi¬ 
tality or sickness of the animals is not chargeable 
to the carrier, unless he has in some way been at 
fault.5i 

A carrier of live stock is not liable for injuries 
caused by changing weather conditions.52 In the 
absence of some negligence or misfeasance on the 
part of the carrier or its servants, the carrier is 


not liable for loss or injury to animals occasioned 
by excessive heat®^ or cold.®^ This is a risk as¬ 
sumed by the shipper.®® 

§ 80. Necessity That Excepted Cause Be 
Proximate Cause 

The carrier is not exempt from liability unless the 
exceptional cause on which he relies as an excuse was 
the immediate, and proximate, or, as sometimes stated, 
sole cause of the loss. 

Where the carrier relies on one of the exceptions 
to his common-law liability, it must appear, in or¬ 
der to excuse him, that the exceptional cause, such 
as an act of Gkid, or the like, was the immediate 
or proximate, and not the remote, cause of the 
loss;®® and it is further said in some cases that 


V. liOuisville & N". R. Co., 88 S.E 
476, 171 NC. 350. 

10 C.J. p 124 note 48. 

‘^We are not able to perceive any 
reason upon which the shnnkagre of 
the plamuirs cattle, their disposi¬ 
tion to become restive, and their 
tramplmgr upon each other when 
some of them lie down from fatigue, 
is not to be deemed an injury aris¬ 
ing from the nature and inherent 
character of the property carried, as 
truly as if the property had been 
of any other description or perisha¬ 
ble goods.”—Conger v. Hudson River 

R. Co. 13 N.Y Super. 375, 381. 

This statement in. Corpus Xuris 
has been cited and approved in Jor¬ 
dan V. Chicago, B & Q. R. Co., 226 

S. W. 1023, 1027, 206 MoJ^lPP. 56. 

4B. Iowa—^Hanley v. Chicago, etc., 
R. Co.. 134 N.W. 417, 154 Iowa 60 

49. Mo.—Jordan v. Chicago, B & Q 

R. Co, 226 S W. 1023, 206 Mo App. 
56. 

10 aj p 124 note 50. 

50. Iowa—Siegel v Chicago, R. I. & 
P. Ry. Co. 208 N.W. 78, 201 Iowa 
712. 

51. Ill.—Libro V. Cleveland, C., C. & 
St li Ry Co, 202 Ill App. 418— 
See Blickstein v. Chicago & A. R 
Co., 211 Ill App. 255. 

Iowa.—Siegel v. Chicago, R. I. & P 
Ry. Co.. 208 NW. 78, 201 Iowa 712 
Ky.—^Louisville & N. R. Co v. Tay¬ 
lor. 205 NW. 934. 181 Ky. 794. 
Tex—Wichita Valley Ry. Co v. Tur- 
beville. CivApp.. 269 SW. 498— 
Elansas City, M. & O Ry. Co. of 
Texas v Weatherby, Civ.App., 203 

S. W. 793. 

10 aJ. p 124 note 51. 

This Corpus Xuris statement has 
been cited with approval in: 

Mo.—Jordan v. Chicago, B. & Q. R 
Co. 226 S.W. 1023, 1027. 206 Mo 
App. 56. 

Tex.—Hartford Pire Ins. Co v. Gal¬ 
veston, H. & S. A. Ry Co.. Com. 
App., 239 S W. 919, 925—Wichita 


Valley Ry. Co. v. Turbeville, Civ. 
App., 269 SW. 498, 501—Ft. Worth 
& D. C Ry. Co. V. Gatewood, Civ. 
App, 185 SW 932, affirmed Gate- 
wood V. Ft Worth & D C. Ry. 
Co, 232 S.W. 493, 111 Tex. 201. 
Contractiou in transit 
Where the evidence showed that 
hogs, dying in transit, died from 
pneumonia, and there was nothing 
to show or raise an implication that 
the pneumonia was due to any cul¬ 
pability or default on the part of 
the carrier, rather than to the inher¬ 
ent weakness or physical mflrmity 
of the animals, the carrier was not 
liable, whether the hogs had pneu¬ 
monia when shipped or contracted it 
while in transit—^Bragg v. Payne, 
Mo.App., 235 S.W. 148. 

SSL N.C.—Washington Horse Exch. 

V. Louisville, etc., R. Co., 87 S.B. 
941, 171 N.C. 65. 

53, Neb—Cleve v. Chicago, etc. R 
Co., 120 N.W. 959, 84 Neb. 158. 

W.Va—^Maslin v, Baltimore, etc., R. 
Co., 14 W.Va. 180. 

54, Mo.—Jordan v. Chicago, B. & Q. 
R. Co, 226 S.W. 1023. 206 Mo. 
App. 56. 

55, Iowa.—Winn v. American Ex¬ 
press Co, 140 NW. 427, 159 Iowa 
369, 44 LRA,NS, 662. 

SGl Ala,—Louisville & N. R. Co. v. 

Finlay, 170 So 207. 233 Ala. 128. 
Ark.—St Louis-San Francisco Ry. 
Co. V. Ozark White Lime Co., 9 S 

W. 2d 17, 177 Ark, 1018. 

La—Southern Colton Oil Co. v. New 
Orleans & N. B. R. Co., 83 So. 
821, 146 La 541. 

Mich —Standard Oil Co. v. Payne, 
110 N.W. 769. 220 Mich. 663. 

Minn—^De Vita v. Payne, 184 N.W. 

184, 149 Mmn. 405. 

Mo—^Moran v. Chicago, B. & Q. R 
Co, App., 255 SW. 331—Vernon 
V. American Ry. Express Co., App, 
222 SW. 913. 

Ohio.—St. Louis-San Francisco Ry 
Co. V. Glow Electric Co., 172 N E. 
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425, 35 Ohio App. 291—Cincinnati, 
H. & D. Ry. Co. V. Myers & Patty 
Co., 4 Ohio App. 493—^Erie R. Co 

V. Kohler, 26 Ohio Cir.Ct ,N S , 337 
Pa—Dreibelbis & Co. v. Philadelphia 

& Reading R. Co, 28 PaDist 188 
Tex.—^HArtford Fire Ins Co. v. Gal¬ 
veston, H & S. A- Ry. Co, Com 
App.. 239 S.W. 919, reversing Gal¬ 
veston H. & S. A Ry. Co. v. Hart¬ 
ford Fire Ins. Co., CivApp., 220 S. 

W. 781—^Port Worth & D. C. Ry, 
Co. V. Lemons, Civ.App., 258 SW 
1095. 

Vt—Porter Screen Mfg. Co. v. Cen¬ 
tral Vermont Ry. Co., 102 A 44, 
92 Vt. 1. 

Va.—Chesapeake & O. Ry. Co v. 
Timber-Lake, Currie & Co, 137 S 
E. 507, 147 Va. 304—^Merchants' & 
Miners' Transp. Co. v. L. J. XTpton 
& Co., 103 SE. 616, 127 Va. 406. 

10 C.J. p 125 notes 60, 62 [c]. 

This statement in. Corpus Xuxis 

has been cited with approval in: 
Ala.—Atlantic Coast Line R. Co, v 
J. S. Carroll Mercantile Co., 97 So. 
904, 905, 210 Ala. 284. 

Ky.—^Louisville & N. R. Co. v. Tay¬ 
lor, 205 SW. 934. 936, 181 Ky. 794. 
N C.—^Morris v. American Ry. Ex¬ 
press, 110 S.E. 855, 857, 183 N.C 
144. 

Tex.—Gulf, C. & S. F. Ry. Co. v Cul- 
well, CivApp, 216 SW. 457, 459. 

Storm 

Where freight placed on pior for 
delivery to connecting water carrier 
was engulfed by sudden rise of tide 
without warning, after once receding, 
as result of continuation of a storm, 
and no tide had ever before cov¬ 
ered the pier and weather bureau had 
given no warning that storm would 
be more severe than other storms, 
inference was authorized that dam¬ 
age resulted from sudden and un¬ 
precedented storm and rising of tide 
constitutmg an act of God and that 
no negligence of railroad proximate- 
ly contributed to the damage.—Whit- 
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to excuse the carrier the act of God, or the like, carrier is not exempted from liability by showing 
must be the sole cause of the loss.57 Thus, if that the immediate cause was the act of Gk>d, or 
plaintiff’s loss proximately results from defendant’s some other excepted cause. As otherwise express- 
breach of contract, defendant is liable even though ed, the carrier is responsible where the loss is caus- 
one of the excepted causes contributes to the ed by an act of God or other excepted cause, if 
lossand it is very generally declared that, if the carrier’s negligence mingles with it as an active 
the negligence of the carrier concurs with the ex- and cooperative cause.®® The fact that the shipper 


cepted cause in producing a loss 

tier Mills Co. v. Southern Ry. Co, 
190 SJB 433. 55 Ga.App. 519. 

57- Ark —St. Louis-San Francisco 
Ry. Co V. Ozark White Lime Co, 

9 SW.2d 17. 177 Ark. lOlS-Mis- 
souri & N. A. R. Co. v. United 
Farmers of America, 292 S.W. 990, 
173 Ark. 577. 

Ky.—^Louisville & N. R. Co. v. Tay¬ 
lor. 205 S.W. 934, 181 Ky. 794. 

Mich—^Tobin v. Lake Shore & M. 

S Ry. Co.. 159 N.W. 389, 192 Mich. 

549 . 

Mo.—Ford V. Wabash Ry. Co., App., 
266 S.W. 1032, aJBlrmed 300 S.W. 
769, 318 Mo. 723—Frisman v. Wa¬ 
bash Ry. Co, App., 243 S.W. 237. 

N C —^Moms V. American Ry. Ex¬ 
press. no SE. 855, 183 NC. 144. 
Okl—Atchison, T. & S. F. Ry. Co. v. 

Eddie, 61 P.2d 681. 177 OkL 634. 

10 aj. p 125 note 62. 

58. Kan—Bruce Bros. Grain Co. v. 

' Hines, 193 F. 339, 107 Kan. 658. 

Failure of luspectioii. 

Where plaintiff bought car of com 
to be shipped by seller over defend¬ 
ant railroad on a stipulated condi¬ 
tion that carrier would stop car at 
stated point for inspection and sold 
the com to a dealer on basis of such 
inspection and he sold it at destina¬ 
tion on same basis, and because of 
failure of inspection plaintiff repaid 
the price received and com reached 
destination deteriorated, although in 
good condition at place of inspection 
and where last buyer refused to re¬ 
ceive it, and plaintiff sold the com 
at a loss, the loss was the proxi¬ 
mate result of carrier’s breach of 
contract to stop the car for inspec¬ 
tion, and the carrier is liable for 
the resulting loss —^Bruce Bros 
Grain Co. v. Hines, 193 P. 339, 107 
^n 658. 

U S —Chesapeake & O. Ry. Co 
/ V. J. Wix & Sons, CC.AVa, 87 F. 
2d 257—^Lehigh Valley It. Co. v 
State of Russia, CCAN.T., 21 F. 
2d 396, certiorari denied 48 S.Ct. 
159, 275 US 571, 72 L.Bd. 432— 
Chicago & E I. R. Co. v Collins 
Produce Co, HI. 235 F. 857, 149 
CCA 169, affirmed 39 S Ct. 189, 
249 U.S. 186, 63 LEd 552. 

Ala—^Louisville & N. R. Co v. Fin¬ 
lay, 170 So 207, 233 Ala. 128 
Ariz.—Southern Pac. R. Co. of Mex¬ 
ico V Gonzalez, 61 P.2d 377, 48 
Anz. 260. 

Ark —St- Louis-San Francisco Ry. 
Co. V. Ozark White Lime Co., 9 S. 


or injury, the I or a caretaker 

W.2d 17, 177 Ark. 1018—Missouri 
& N. A. R- Co V. United Farmers 
of America, 292 S.W. 990, 173 Ark. 
573. 

Mo.—Vaughn v. St. Louis-San Fran¬ 
cisco Ry. Co, 15 S.W.2d 901, 223 
Mo.App. 732—Hurley v. Illinois 
Cent. R Co. 282 SW 97, 221 Mo. 
App. 478—^Ford v. Wabash Ry. Co, 
App., 266 S.W. 1032, affirmed 300 
S.W. 767, 318 Mo. 723—^Morrow v. 
Wabash Ry. Co., 265 S.W. 851, 219 
Mo.App. 62—Harrison v. Chicago & 
A. R. Co., 239 S.W. 871, 209 Mo. 
App. 526—Vernon v. American Ry. 
Express Co., App., 222 S W. 913 
N.C.—TuthiU V. Norfolk & S. R. Co., 
93 SE. 446, 174 N.C. 77—^Harris 
V. Norfolk Southern R. Co., 91 S 
E. 710, 173 N C. 110 
Ohio.—Cincinnati, H. & H. Ry. Co 
V. Myers & Patty Co, 4 Ohio App 
493—Ene R. Co v. Kohler, 26 
Ohio CirCt,N.S.. 337. 

Okl—Atchison, T. & S. F. Ry. Co 
V. Eddie, 61 P 2d 681. 177 Okl. 634 
Pa—^Dreibelbis & Co. v Philadelphia 
& Reading R Co, 28 Pa Dist. 488. 
Tex.—^Hartford Fire Ins Co. v. Gal¬ 
veston, BL & S. A. Ry. Co, Com. 
App., 239 S.W. 919, reversing Gal¬ 
veston, H & S. A. Ry. Co. v. Hart¬ 
ford Fire Ins. Co., CivA^pp, 220 
S.W. 781—Gulf, C. & S. F. Ry. Co 
V. Morrow, Civ.App, 66 S.W.2d 

481, error dismissed—American 
Ry Express Co. v. Home Star 
Produce Co., Civ App, 276 SW, 
790—Fort Worth & H C. Ry. Co 
V. Lemons, Civ App, 258 S.W. 1095 
—Galveston, H. & S. A. Ry. Co. 
V. Buck, Civ.App, 230 SW. 891— 
Kansas City, M. & O. Ry. Co. oC 
' Texas V. Blackstonc & Slaughter, 
Civ.App, 218 SW. 552, denying re¬ 
hearing 217 S.W. 208. 

Vt.—Porter Screen Mfg. Co. v. Cen¬ 
tral Vermont Ry. Co, 102 A, 44, 
92 Vt. 1. 

Va—Chesapeake & O. Ry. Co. v. W. 
C Crenshaw & Co., 137 S E 515, 
147 Va 290—Chesapeake & O. Ry. 
Co. V. Timber-Lake, Currie & Co, 
137 SE 507, 147 Va. 304 
W.Va.—Annese v. Baltimore & O. R 
Co.. 105 S.E. 807, 87 W.Va. 588, 22 
A.LR. 869 

10 CJ p 110 note 99, p 125 note 62 
“If the intervention of negligence 
breaks the line of defense so that 
the loss IS not directly caused by the 
Act of God, such act is not a proxi¬ 
mate cause, but the negligence is its 
sole pro'irimste cause The act of 
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representing him accompanied a 

God IS then only the condition on 
which defendant's negligence oper¬ 
ates, and resembles the status of 
subsequent negligence in respect to 
the plaintiff’s primary contributory 
negligence."—^Louisville & N R. Co. 
V. Finlay, 170 So. 207, 209, 233 AJa. 
128. 

“The carrier . . . would be lia¬ 

ble to the shipper if the goods were 
injured by its negligence, whether it 
was an insurer or not"—^Missouri 
Pac. R. Co V. Myers, 293 SW. 15, 
19, 173 Ark. 747. 

“Where injury is produced by neg¬ 
ligence of the carrier concurring 
with another cause from which it 
IS exempt from liability, by law, as 
the act of God. or by contract, and 
there is no negligence on the part 
of the shipper contributing to such 
injury, the carrier is liable in dam¬ 
ages for the full amount of such 
imury."—Gulf, C. & S F. Ry. Co. v. 
Culwell, Tex.Civ.App, 216 SW 457, 
459. 

This rule as stated in Corpus Jhxis 
has been quoted or cited with ap¬ 
proval in; 

Ala—Atlantic Coast Line R. Co. v. 
J. S Carroll Mercantile Co., 97 So. 
904, 905, 210 Ala 284. 

Ky.—Louisville & N. R Co v. Tay¬ 
lor. 205 SW. 934. 936, 181 Ky 
794. 

La—Southern Cotton Oil Co v. New 
Orleans & N E R. Co., 83 So. 821, 
823, 146 La 541 

Mich —Standard Oil Co v. Payne, 
190 NW. 769, 770, 220 Mich. 663. 
Mo—Robinson v. Bush, 200 S.W. 

757. 760. 199 Mo App. 184 
Ohio —Fean v. Alabama Great South¬ 
ern R Co.. 159 NE 487, 489, 26 
Ohio App 96 

Tex—^Bergman Produce Co v. Amer¬ 
ican Ry Express Co., Civ App, 262 
S W. 891, 894—St Louis South¬ 
western Ry Co of Texas v Cul¬ 
berson, Civ App, 248 SW 111, 114- 
Va—^Merchants* & Miners' Transp. 
Co V. L J Upton & Co. 103 S E. 
616. 618, 127 Va, 406. 

Act of God 

In absence of contributory neg¬ 
ligence, a carrier is liable for the 
full amount of injury caused by fail¬ 
ure to properly shelter and care for 
dipped cattle delayed in transit, al¬ 
though the concurring cause was an 
act of God—St iKiuis Southwestern 
Ry. Co. of Texas v. Culberson, Tex. 
Civ.App, 248 S.W. IIL 



§ 80 

shipment does not relieve the carrier from liability 
for damage caused by its negligence,®® and the fur¬ 
nishing of a caretaker to look after heat protec¬ 
tion of the goods shipped does not relieve the car¬ 
rier from 'liability for acts of negligence in the 
management of its train nor is the liability of 
the carrier defeated by the fact that the extent of 


13 C.J.S. 

the damage was not ascertained immediately on de¬ 
livery of the goods to the consignee.®^ 

The maxim, that “In law the immediate and 
not the remote cause of any event is regarded,” 
applies in cases of negligence affecting a carrier’s 
liability, however,®^ and it must be true, as a gen¬ 
eral proposition, that, although the carrier is in 
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Act of sbipper or consiarnoe 

(1) Althougli shipper of cattle 
cannot recover from carrier for in¬ 
juries which were the proximate re¬ 
sult of weakness at time cattle were 
tendered for carriage, carrier, havmff 
received cattle, is bound to trans¬ 
port them with reasonable dispatch, 
and on breach of such duty is liable 
for injuries proximately resulting- 
therefrom, although results were 
more disastrous -than if cattle had 
been in good condition—Panhandle 
& S. P. Ry. Co. V. Sanderson, Tex 
CivApp., 218 SW. 540, dismissed for 
want of jurisdiction. 

(2) Where shipper and earner are 
negligent, carrier’s concurring neg¬ 
ligence makes it liable. 

XJ.s —^Liehigh Valley R Co v. State 
of Russia, C.CANY, 21 P-2d 406, 
certiorari denied 48 S Ct 159, 275 
US 571, 72 LEd 432 
Cal —^Mitchell v North Pac. S. S. Co, 
» 213 P. 293, 60 CalApp. 554. 

Minn—^De Vila v Payne, 184 NW 
184. 149 Minn. 405 

N.Y—Greenwald v. New York Cent 
& H R R. Co, 159 N.Y.S 15, 95 
Misc. 122 

Vt—Saliba v. New York Cent. R 
Co, 144 A 194, 101 Vt. 427. 

10 C J p 125 note 62 [b] 

(3) Possible negligence of con¬ 
signee of explosives will not relieve 
carrier of liability, if loss would not 
have occurred, except for carrier's 
concurring fault—Lehigh Valley R 
Co V State of Russia, C C A N Y, 
21 F2d 396, certiorari denied 48 S 
Ct. 159, 275 US 571, 72 LEd 432. 

(4) Wliere fruit was damaged in 
shipment, although shipper was neg¬ 
ligent in installation of heater or 
in caring for it, if negligence of 
railroad company in moving train 
proximately concurred with that of 
shipper as cause of overturning of 
heater and consequent damage to 
fruit railroad company was liable, 
notwithstandmg fault of shipper — 
S. G Palmer Co. v. Illinois Cent. R 
Co, 204 NW. 566, 164 Minn 68. 

(5) Where railroad by haste in 
moving freight prevented shipper 
from properly marking the freight, 
and where the railroad received such 
freight not properly marked, and 
issued a through bill of lading there¬ 
for, which did not show the mark- 
ingrs on the freight as required by 
the regulations of the company, it 
could not avoid liability for loss, on 


the ground that the shipper did not 
mark the freight as required — 
Grammes v. Central R, Co. of New 
Jersey, 112 A. 532, 269 Pa. 466. 

(6) Although there is a negligent 
misdirection by the shipper, the car¬ 
rier IS liable, as shown supra § 78 d, 
if the carrier itself has been guilty 
of some negligent act or omission 
without which the loss would not 
have occurred. 

XnherexLt vice or defect 

It has already been shown supra 
§ 79 a, b that, if the carrier's neg¬ 
ligence conduced to set the inher¬ 
ent infirmity of goods or live stock 
carried in motion to the owner's 
damage, the carrier is liable. 

Negligent construction of bridge 
Where shipment of sheep was de¬ 
layed by wreck and washout of three 
bridges, the fact that the wreck 
and washout of one bridge were in¬ 
evitable accidents does not relieve 
the carrier of liability where the 
wreck was cleared in time for the 
train to have crossed the bridge be¬ 
fore washout had it not been for 
negligent construction of the other 
two bridges—Kansas City, M & O 
Ry. Co V. Blackstone & Slaughter, 
TexCiv.App., 217 S.W. 208, rehearing 
overruled 218 S W. 552, error granted 

IToncompiia-nc-e wi-th statute 

Where the shipper failed to com¬ 
ply with a statutory requirement to 
give notice of the nature of the 
goods, if consistmg of pictures con¬ 
tained in any package or trunk, he 
could recover nevertheless if the 
loss was due to the carrier's negli¬ 
gence —Wheeler v. Oceanic Steam 
Nav. Co, 26 NE 248, 125 N.Y. 155, 
21 Am S R. 729. 

Successive uegligeuce 

If carrier fails to protect perisha¬ 
ble goods on consignee’s failure to 
do so, negligence of consignee and 
carrier are not concurrent but suc¬ 
cessive—^Porter v Pennsylvania R 
Co, 215 NY.S. 727. 217 AppUiv. 49. 

Failure -to uo-tify shipper 

(1) While a earner is exempt 
from liability if the act of God is 
the proximate and sole cause of loss, 
the carrier is liable if its negligence 
concurs in, and contributes to, the 
loss, as where the carrier negligently 
fails to notify the shipper that it 
could not perform its promise to 
mahe prompt delivery of potatoes 
shipped, so that the shipper could 
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cooperate in the usual way by re¬ 
moving them to a safer place, and 
the potatoes were injured by freez¬ 
ing.—Merchants’ & Miners’ Transp 
Co. V. L J. Upton & Co, 103 SE 
616, 127 Va 406. 

(2) So, where a railroad negligent¬ 
ly failed to give notice of arrival of 
cotton required by bill of lading, the 
fact that lightning caused its de¬ 
struction was held not to relieve 
railroad from liability—^Missouri & 
N. A. R. Co. V. United Farmers of 
America, 292 S.W. 990, 173 Ark. 577 
Separable da-mages 

(1) Shipper’s contributory negli¬ 
gence IS not complete defense in ac¬ 
tion for damages to live stock if 
damages caused by carrier’s negli¬ 
gence and shipper’s contributory neg¬ 
ligence can be separated.—^Port 
Worth & Denver City Ry. Co. v 
Motley. TexCiv-App., 87 SW2d 551. 
error dismissed. 

(2) Thus, alleged contributory 
negligence of shipper in shipping 
cattle immediately after dipping, and 
while they were in poor condition, 
IS no bar to recovery of damages 
resulting from carrier’s negligent 
handling of cattle, if the respective 
damages can be separated, but if 
not. It will bar recovery —Wichita 
Valley Ry. Co. v. Turbeville, Tex 
Civ.App., 269 S.W. 498. 

(3) So, if part of the injury to a 
shipment of horses arose solely from 
the shipment being in a box car, 
and part solely from the condition 
of the shipping pens, the risk from 
the use of a box car being assumed 
by the shipper, while the improper 
condition of the pens was negligence 
of the railroad for which it was lia¬ 
ble, the damage from each cause 
should be apportioned, and the ship¬ 
per given recovery only for the part 
caused by the condition of the pens. 
—Gulf. C & S. F. Ry. Co. v. Culwell. 
Tex.Civ.App, 216 SW. 457. 

60. Iowa—Vincent, Albin & Strahl 
V. Hines, 200 N.W. 1, 198 Iowa 
1224. 

61- Minn—S. G- Palmer Co. v Illi¬ 
nois Cent R. Co, 204 NW. 566, 
164 Minn 68. 

62. Ark—^Missouri Pac. R Co. v. W 
M. Smith & Co, 265 S.W. 64, 165 
Ark. 546. 

63. Tex—^Fort Worth & D. C. Ry 
Co V. Lemons, CivApp., 258 S.W. 
1095. 
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some way negligent, if such negligence does not 
contnbute to the loss which is due to an excepted 
cause, the carrier is not liable.®'* Accordingly, it 
has been held that the carrier is not liable if its 
negligence was the remote, and not the proximate, 
cause of the loss suffered, where the injury was 
the proximate result of one of the causes exempt¬ 
ing the carrier from liability.®® 

Where the action is for breach of contract, the 
term “proximate cause,” as used in the law of 
negligence has no application.®® 

§ 81. • Negligent Delay in Transporta¬ 

tion 

The authorities are In conflict as to the liability of a 
carrier for goods lost as a result of an act of God or the 
like, where the carrier negligently delayed their transpor¬ 
tation and thus exposed them to the hazard. 


§ 81 

Apart from considerations involved in actions 
for negligent delay in transportation, which are 
discussed infra § 190 et seq, there is a diversity 
of opinion as to the liability of a common carrier 
for goods lost as a result of an act of God or other 
exceptional cause, where the carrier was guilty 
of a negligent delay in transportation ®'^ Where 
property is destroyed by an act of God or other 
excepted cause, but would not have been within the 
range of the destructive force except for the neg¬ 
ligent delay of the carrier, it is established as the 
rule accepted and enforced in the federal courts 
that the act of God or other cause, not the neg¬ 
ligent delay of the earner, is the proximate cause 
of the loss, and that the negligent delay of the 
carrier is too remote as a contributing cause to en¬ 
tail liability on him,®® at least unless the carrier 
has such notice of the situation as to cause it to 


64. La.—Southern Cotton Oil Co, v. 
New Orleans & N. EL R. Co., 63 
So. S21, 146 La. 541. 

Mich.—Standard Pickle Co. v. Pere 
Marquette Ry. Co, 193 N.W. 300, 
222 Mich. 639—Standard Oil Co 
V Payne. 190 N.W. 769, 220 Mich. 
663. 

Ohio—^TTrhana Egrff Case Co. v. Ny- 
pano R- Co., 16 Ohio N.P.,N.S, 321. 
Va —^Merchants* & Miners' Transp. 
Co. V. L. J. Upton & Co, 103 S 
E 616, 127 Va. 406. 

10 C J. p 125 note 61. 

65. Ill—See Ohio Salt Co. v. Balti¬ 
more & O. R. Co,, 204 IlLApp. 376 

Mont—Kirby v. Oregon Short Line 
R Co., 197 P. 254, 59 Mont. 425 
N.Y —^Rotundo v. Erie R. Co, 198 
NYS 688, 120 Misc. 461. 

“If negligence of the carrier was 
the proximate cause of the loss of 
the pickles it is liable although 
frost may have contributed to cause 
the loss. See Igrnaszak v. McCray, 
etc, Co. 190 NW. 756, 221 Mich 
10, and cases cited. But, unless the 
carrier has been guilty of such 
causal negligence, it is not liable “ 
—Standard Pickle Co. v. Pere Mar¬ 
quette Ry Co., 193 N.W. 300, 302, 
222 Mich. 639. 

VegUgence of shipper 

In an action by a shipper of stock 
for da^mages and shrinkage, due to 
defendant's failure to furnish ade¬ 
quate watering facilities, in that out 
of five pens wherein the cattle were 
unloaded only four were provided 
with such facilities, but wherein it 
appeared plaintiflT, who was in charge 
of his stock, had ample opportunity 
to transfer them to vacant pens be¬ 
fore reloadmg and to provide them 
with water, it was held that his 
failure to do so could be attributed 
only to his own neglect or miscon¬ 
duct, and that the negligence of 
the company was at most the re¬ 
mote, and not the pro'«'iVnate, cause 
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of the loss, so that he could not re¬ 
cover, the proximate cause being 
that which, m a natural and con¬ 
tinuous sequence, unbroken by any 
new mdependent cause, produces the 
mjury, and without which it would 
not have occurred.—Kirby v. Ore¬ 
gon Short Line R. Co., 197 P. 254, 
59 Mont. 425. 

Flood 

(1) Carrier of goods is liable for 
their loss or damage only where its 
own negligence contributes as a 
proximate cause to their destruc¬ 
tion by an act of God. such as an 
unprecedented flood.—^International 
Paper Co. v. New 'S^rk Cent. R. Co., 
166 N.Y.S. 751, 100 Misc. 683. 

(2) The proximate cause of loss 
of an interstate shipment through 
an unprecedented flood after arrival 
at destination was an act of God, 
within the contract relievmg the 
carrier from liability therefor, al¬ 
though, had It not been negligent 
with respect to notice of arrival of 
the goods, they would have been 
removed—Hadba v. Baltimore & O. 
R Co.. 170 NY.S. 769. 183 App.r>iv. 
555. 

Causal coimectlou 

In action for damage to perishable 
goods in transit, there must be caus¬ 
al connection between carrier's neg¬ 
ligence proved and damage claimed. 
— ^Lyon V. Norfolk & W. Ry. Co., 136 
S.B. 604. 103 W.Va. 73. 

Shipper’s disregard of agriculture 
regulations 

In action against terminal earner 
for damages for loss of sale of part 
of a carload of Christmas trees from 
moth-infested area, which defendant 
had prevented plaintiff from unload¬ 
ing pursuant to instruction of in¬ 
spector of department of agricul¬ 
ture, It was held that plaintifi! lost 
his trees through his disregard of 
regulations with reference to trees 
shipped from area quaxantmed.— 
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Chapman v. New York Cent. R. Co., 
105 A- 404, 118 Me. 481. 

66 . Tex—Wichita Valley Ry. Co v. 
Anderson, ClvApp. 48 SW.2d 361 

67. CitiiLg Corpus Juris, it has been 

said in a case involving an inter¬ 
state shipment: “Two conflicting 
rules have been established in differ¬ 
ent jurisdictions. (1) In several of 
the states it is held that the act of 
God completely exonerates the cai^ 
rier even though there has been neg¬ 
ligent delay in transpoitation, and 
these cases rest on the proposition 
that the delay is not the proximate 
cause of the loss; (2) In some other 
slates it is held that the act of Ged 
does not exoherate the carrier where 
there has been negligent delay in 
transportation, and these cases rest 
on the proposition that the delay is 
a contributing cause, or a concurring 
cause, or a proximate cause, or a 
concurring proximate cause. . . . 

So far as wc are advised, it has not 
been decided in Indiana . . . The 

rule first above stated has been fol¬ 
lowed consistently by the federal 
courts . . - We are of the opin¬ 

ion that the first rule is sound”— 
Chicago & E Ry. Co v Schaff Bros 
Co, 117 N.E. 869, 870, 74 IndApp 
227. 

66 . Ind.—Chicago & E. Ry. Co. v 
Schaff Bros. Co., supra. 

Ky.—^Julius Kessler & Co. v. South¬ 
ern Ry. Co. in Kentucky, 255 S.W 
535, 200 Ky. 713. 

Me.—Continental Paper Bag Co. v- 
Maine Cent. R. Co. 99 A 259. 115 
Me. 449. 

Minn.—^Northwestern Consol. Milling 
Co V. Chicago. B & Q. R Co, 160 
N.W 1028, 135*Mmn 363, certiorari 
demed 38 S.Ct. 8. 245 U.S. 644, 62 
L.Ed. 528 

Neb.—^Dolan Fruit Co. v. Davis, 196 
N.W 168, 111 Neb. 322, 32 A.LR. 
107. 
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apprehend the danger.®* In other words, under 
the federal rule, unless the earner is chargeable 
with some negligence other than delay in making 
the shipment, the destruction of the property by 
an act of God, not foreseen in time to guard 
against it, absolves the earner from liability."^® 
The federal rule is applied in some ^states in the 
case of intrastate shipments.^^ This doctrine is 
predicated on the view that, if the carrier could not 
reasonably have foreseen or anticipated that the 
goods would he overtaken by such a casualty as 


a natural and probable result of the delay, then 
the negligent delay was not the proximate cause 
of the loss and should be disregarded m deter¬ 
mining the liability for such loss;^2 ^nd it has 
been held not to apply where the carrier could 
reasonably have anticipated the loss as the probable 
result of its negligent delay.^* Moreover, the prin¬ 
ciple is not to be so extended as to exempt the car¬ 
rier from liability for destruction of goods by an 
act of God, where the earner is guilty of a positive 
act of misfeasance in refusing to deliver the goods 


N Y.—nezsek v. Southern Pac. Co., 
181 N.T.S. 117, 111 Misc 180. 

Ohio—^Toledo & O. C. Ry. Co. v. S 
J. Kihler & Bros. Co, 119 N.B 
733, 97 Ohio St. 262, certiorari de¬ 
nied 39 set. 10, 248 n.S. 569, 63 
L.Bd. 425. 

10 C J p 126 note 64. 

“Under the federal rule, delay, 
whether reasonable or unreasonable, 
IS as a matter of law not a concur¬ 
rent pro:jnmatc cause with an act 
of God.”—Spitzer v. Porto Rican Ex¬ 
press Co, 183 N.Y.S. 19. 21. 112 
Misc. 453. 

Absence of neglig'ence 

In suit by shipper to recover dam- 
agres for mjury to interstate ship¬ 
ment of groods by an unexpected and 
unprecedented flood, where, due to 
largre number of freight cars in train 
arriving at railroad’s terminal, 
freight was not placed on pier for 
delivery to connecting water carrier 
until last boat calling on that date 
had left, railroad was held not neg¬ 
ligent respecting delay in delivery | 
of the shipment at the pier.—Whit¬ 
tier Mills Co. V. Southern Ry. Co., i 
190 S E. 433, 55 GaApp. 519. 

Iboss direct result of delay 

Shipper, sustaming loss as direct 
result of railway company’s negli¬ 
gent delay in handling interstate 
shipment of onions, delivered to it 
in good condition, but received in 
damaged cond;ition at destination, 
was entitled to judgment agaanst 
company—Gulf, C. & S. P. By. Co. 
V. Morrow, Tex Civ App., 66 S.W.2d 
481, error dismissed, 
efti Ky.—^Julius Kessler & Co. v. 
Southern Ry. Co. in Kentucky, 255 
S W. 535, 200 Ky. 713. 

10 C J. p 126 note 64. 

70- Minn—Northwestern Consol 
Milling Co V. Chicago, B. & Q R 
Co. 160 NW. 1028, 135 Minn. 363, 
certiorari denied 38 S.Ct. 8, 245 U 
S. 644. 62 Ij Ed 528. 

N Y —^Rezsek v Southern Pac. Co , 
181 NYS 117. Ill Misc. ISO. 

10 C J p 126 note 64 
FrovtsioiL in uniform bill of 

Where the uniform bill of lading 
for an interstate shipment of tobacco 
provides that “no carrier or party 
iB possession of any of the property 
herem described shall be liable for 


any loss thereof, or damage hereto 
or delay caused by the act of God,” 
and the proximate cause of damage 
to the tobacco in the hands of the 
terminal carrier is an act of God, 
an unprecedented flood in the com¬ 
pany’s yards, the carrier is excused 
from liability even though its own 
negligence or delay may have con¬ 
tributed to the loss or damage as a 
remote cause thereof.—l>ean v. Belt 
Ry. Co. of Chicago, 210 IlLApp. 220 

71- Tex —Bergman Produce Co. v. 

American Ry. Express Co., Civ. 

App., 262 S.W. 891—Port Worth & 

X> C. Ry. Co V. liemons, Civ.App., 

258 S.W. 1095. 

10 C J. p 126 note 64. 

In Ohio 

(1) There is a conflict of author¬ 
ity on the question The supreme 
court without deciding that defend¬ 
ant was a common carrier has ruled, 
where defendant contracted to tow 
plaintiff’s barge from a point m 
Michigan to a point in New York 
but voluntarily delayed the voyage 
after it had been commenced, and on 
subsequent resumption the barge was 
lost in a storm, that defendant by 
the mere fact of the unnecessary and 
unreasonable delay did not become 
responsible for the loss, even though, 
but for the delay the barge would 
probably have been safely towed to 
its place of destination—Daniels v. 
Ballantine, 23 Ohio St. 532, 13 Am 
R. 264. 

(2) On the theory that the cases 
were distinguishable in that defend¬ 
ant in the case at bar was a com¬ 
mon carrier whereas in the Daniels 
case he was not, a contrary result 
was reached in a court of appeals 
case holding that if the carrier's 
negligence in furnishing a defective 
car, necessitating delay in reloading 
brings the goods m contact with 
the forces of nature (flood), the ear¬ 
ner IS liable—Cmcinnati, H & D. 
Ry. Co v Myers & Patty CJo, 4 Ohio 
App 493. 

(3) This distmction was denied by 
another court of appeals which ex¬ 
pressly refused to follow the Myers 
case and, on the authority of the 
Daniels case, held a common carrier 
not liable for goods damaged in 
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transit in a flood—Erie R Co. v. 
Kohler, 26 Ohio Cir-Ct.,N S, 337. 

(4) In a subsequent case applying 
the federal, and not the state, rule, 
the supreme court took cognizance 
of the attempt to distmgruish the 
Daniels case and deny its application 
to common earners and said, “It is 
difficult to perceive wherein the dif¬ 
ference m principle obtains, since 
recovery must be based, not upon the 
degree of contractual duty cast upon 
the bailee, but upon the tortious act 
of the defendant ”—^Toledo & O. C. 
Ry. Co V. S J. Kibler & Bros Co, 
119 N.B. 733, 734, 97 Ohio St 262, 
certiorari denied 39 S.Ct 10, 248 II. 

5 569, 63 LEd. 425. 

(5) Where a flood which caused 
the loss could not reasonably have 
been anticipated, the carrier’s delay, 
although concurrent in point of 
time, was held not the proximate 
cause of the loss, and hence the 
carrier was held not liable—^Urbana 
Egg Case Co v. Nypano R Co, 16 
Ohio NP.NS, 321. 

(6) Where there was such delay 
m transporting and unloading cars 
of wheat that the grade of the wheat 
was noiaterially changed, it was held 
that the carrier was not excused 
from liability for the loss by the 
fact that the delay was caused by 
fear of the act of a public enemy, 
the shipment being a domestic one 
—Davis V. Early & Daniel Co, 16 
Ohio App. 60. 

Diseased cattle 

Where a shipment of cattle, suffer¬ 
ing from Texas fever, is negligently 
delayed by the carrier, and the cat¬ 
tle are damaged solely on account 
of their infection with disease, the 
shipper cannot recover —^Pt Worth 

6 D. C. Ry Co V. Gatewood, Civ. 
App, 185 S.W 932, affirmed Gate- 
wood V. Ft Worth & D. C Ry. Co, 
232 S W. 493, 111 Tex. 291. 

72- Ind.—Chicago & E Ry. Co v 

Schaff Bros Co., 117 N.B 869, 74 

Ind App 227. 

10 C J p 127 note 66. 

This reason advanced in Corpns 
Juris has been cited with approval 
in Richards v. Northern Pac. Ry. 
Co, 173 NW. 778, 780, 42 N.D 472. 

73- N D —^Richards v. Northern Pac. 

Ry. Co., supra. 
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to the owner on payment of the proper freight 
charges, immediately after which wrongful refusal 
the goods are destroyed by act of Gk)d,7^ and, as 
shown infra § 83, the carrier may be liable if dam¬ 
age ensues from its failure to exercise due care 
after discovery of the danger. 

On the other hand, in some state courts the 


principle has been adopted that where the car¬ 
rier has been guilty of neghgent delay in trans¬ 
porting or delivering goods, and thereafter the 
goods are lost or injured by an act of God or other 
excepted cause, and but for such delay the goods 
would not have been exposed to the casualty, the 
earner will be liable and this rule has been 


74. Kan—^Henry v Atchison, etc, 
R. Co, 109 P. 1005. 83 Kan. 104, 
113. 28 LRA.NS, 1088. 

10 C J. p 127 note 65. 

75- N Y —Spitzer v. Porto Rican 
Express Co. 183 NY.S. 19, 112 
Misc 453 

10 C J. p 111 note 15 Ca], p 127 note 
67. 

Beference to Corpus Jtucis for a 
statement of this view has heen 
made in Julius Kessler & Co. v 
Southern Ry. Co. m Kentucky, 255 
S.W. 535. 538, 200 Ky. 713. 

Xn. Ifllssouxi 

(1) The rule applies, as stated su¬ 
pra § 80, that to relieve the carrier 
from liability the loss must he the 
proximate, immediate, or sole re¬ 
sult of the exceptional cause, and 
if it results from, or is proximately 
caused by, concurrm^r negrligrcnce on 
the part of the carrier, the latter 
IS liable. 

(2) Accordmely In an action 
against a common carrier, for breach 
of contract of^ affreig^htment, in not 
fuldUipg its undertaking with plain¬ 
tiff that it would securely keep and 
safely carry over its road, from 
Ottumwa, lowa^ to St. Iiouis. Mis¬ 
souri, and in reasonable time secure¬ 
ly deliver to plaintiff’s agent, in St. 
liOuis, one hundred boxes of eggs, 
whereby such eggs were totally lost 
to plamtiff, it was held that the rail¬ 
road was liable where the goods 
were injured by an exposure which 
would not have occurred had they 
been forwarded without delay, the 
delay which occasioned the damage 
being wholly unauthorized by the 
consignee or his agent, and occur¬ 
ring at the direction or suggestion 
of a third party who had no legal 
right whatever to control the goods. 
—Armentrout v. St. Louis, K. C. & 
N. Ry. Ck).. 1 Mo App. 168. 

(3) The fact that damage results 
from the perishable nature of the 
goods does not prevent recovery if 
there be a negligent delay in trans¬ 
portation and this delay keeps the 
goods off the market until by its na¬ 
ture It decays—Ozark Fruit Grow¬ 
ers’ Ass’n V. St Louis-San Francis¬ 
co R- Co, 46 S W.2d 895, 226 Mo.App. 
222—^Vernon v. American Ry. Ex¬ 
press Co, Mo App, 222 S.W. 913, 

(4) On the other hand, it has been 
said- ’’The elementary books as well 
as the opinions of the courts at¬ 
tempt to lay down a general rule 


upon this subject, which is substan¬ 
tially, that carriers are responsi¬ 
ble for the natural or ordiTi»Ty and 
proximate conseanences of their acts, 
but not for such as are remote and 
extraordinary. ... The general 
statement of the rule is easy enough, 
but the pomt of diflSculty freuuent- 
ly IS to ascertain whether a given 
case is withm it or not. Here the 
act complained of is the failure to 
receive in its proper order of priority 
stock offered for shipment. If the 
bad faith of the defendant is made 
to appear, he is liable for whatever 
damages can be shown to have re¬ 
sulted to the plaintiff as the natural 
and proximate consequences of its 
act- The delay occasioned to the 
plaintiff, and the necessary expenses 
in feedmg and taking care of the 
hogs, are therefore to be taken in 
such case as the natural and imme¬ 
diate consequences of the act. But 
this cannot be said in reference to 
the loss occasioned either by the 
death or shrinkage in weight of the 
hogs, unless it could be made to 
appear that these effects were in 
some manner caused directly by the 
act of the defendant. The witness, 
John Ballentine, stated repeatedly in 
the bourse of his examination that 
’the freezing and piling caused the 
death of the hogs.' His testimony in 
this respect is corroborated by all 
the witnesses. But very few of the 
hogs died previous to the occurrence 
of the storm, and the loss of the 
plaintiff m this respect, as well as 
the large amount of shrinkage in 
the weight of the hogs taken to mar¬ 
ket, was certainly the natural and 
proximate consequence of the storm, 
and not the failure of the defend¬ 
ant.”—^Ballentme v. North Missouri 
R. Co., 40 Mo. 491, 505, 93 Am.D. 
315. 

(5) In an action to recover the 
value of goods received by defend¬ 
ant carrier at Sedalia to be trans¬ 
ported and delivered to plaintiff at 
St. Louis, It appeared that the cars 
in which the goods were earned 
were detached from the train at Jef¬ 
ferson City and other cars were tak¬ 
en up m their place and carried safe¬ 
ly through to St Louis. Plaintiff’s 
goods were left in Jefferson City 
for one day and picked up by a 
tram leaving that pomt on the fol- 
lowmg day. This whole train was 
burned en route at Miller's Landing 
by the public enemy, and plaintiff’s 
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goods were lost. There was noth¬ 
ing in the case to indicate that the 
goods carried safely in place of 
plaintiff’s were entitled to any pri¬ 
ority. The court held: “The evi¬ 
dence fails to show any unreason¬ 
able and unnecessary delay for 
which the defendant might have 
been held liable if any damage had 
been thus occasioned. But even if 
the delay were inexcusable, it was 
not the cause of the loss. There was 
no relation of cause and effect be¬ 
tween that delay and the destruc¬ 
tion of the goods by the public en¬ 
emy. The loss was consequential on 
the delay in no other sense than 
that of being merely subsequent m 
time. The goods arrived safely on 
the next day at Miller’s Landing 
No damage had been done by that 
delay. Then the act of the public 
enemy destroyed the property It 
was this act that occasioned the 
loss. As to the delay it was at most 
an mjury without a damage, and 
as to the loss it Was a damage with¬ 
out an injury on the part of the 
defendant. It is a well settled rule 
that the wrongdoer shall be held re¬ 
sponsible only for the proximate and 
not for the remote consequences of 
his actions, and this maxim has been 
applied to cases of this kmd—^Denny 
V New York Central R. Co, 13 Gray, 
Mass., 481; Morrison v Davis, 20 
Pa. 171.”—Clark v. Pacific R Co, 
39 Mo. 184, 190, 90 Am.D. 458. 

(6) So, it has been held that de¬ 
lay of a earner in transportmg goods 
whereby they come in the path of a 
Hood, and are destroyed by the act 
of God, IS not a proximate cause of 
the injury.—^Lightfoot v. St. Louis, 
etc, R. Co, 104 SW. 483, 126 Mo 
App. 532—^Lamar Mfg. Co v. St. Lou¬ 
is, etc, R. Co, 93 SW- 851. 117 Mo. 
App. 453—^Moffat Commn Co. v Un¬ 
ion Pac R Co, 88 SW. 117. 113 Mo. 
App. 544—^10 C.J. p 126 note 64 [a] 
(1). (3). 

(7) Nor is the carrier liable in 
such case on the theory of breach 
of contract, as the consequence was 
not in the contemplation of the par¬ 
ties as a probable result of the 
breach.—Moffat Commn Co. v. Un¬ 
ion Pac. R Co, supra. 

<8) But the rule stated infra § 83 
applies in this jurisdiction, and. as 
there stated, the earner cannot re¬ 
lieve Itself of liability for loss caus¬ 
ed by flood if, by the reasonable ex¬ 
ercise of diligence, it could have 
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held to apply whether the goods are perishable or 
not.^® The reason usually assigned for this view is 
that, where the goods are injured or destroyed by 
an act of God or other excepted cause While in the 
possession of a carrier, such default is an active 
and operative cause concurrent with the act of 
God or other excepted cause and it has further 
been said that the carrier should foresee, as any 
reasonable person could foresee, that negligent 
delay would extend the time during which the 
goods would be liable, in the hands of the earner, 
to be overtaken by some such casualty and would, 
therefore, increase the peril if the goods should 
be lost to the shipper 

Applying the principles above stated, it has been 
said that a delay in transportation will not be con¬ 
sidered the proximate cause of the loss where the 
loss sustained was as hkely to occur where the 
goods would have been if seasonably transported as 
where’ they were awaiting shipment,^^ or where 
the loss was the result of a contingency that could 
not reasonably be anticipated,*® or of an act of 
God, so-called, relieving defendant from liability,*^ 
or where the loss occurring in transit was as like¬ 
ly to happen at one time as at another,*^ or where 
it cannot be said with certainty that the loss would 
not have occurred had the goods reached their 


destination on schedule.** As to goods destroyed 
by fire, however, the delay is the proximate cause 
of the loss where the freight was lying in a place 
known to be subject to a greater fire risk than in 
transit or at destination;*^ and where injury to 
live stock occurred by reason of its becoming 
restive as a result of the prolonged confinement a‘nd 
lack of exercise, the carrier is liable for any damag¬ 
es proximately caused by negligent delay in for¬ 
warding it.*® 

Where plaintiff brings his action under a stat¬ 
ute requirmg carriers to pay for goods lost or 
damagfed or for any overcharge, he cannot recover 
for mere delay in transit and delivery unless such 
delay resulted in damage.** 

§ 82. - < Loss Occurring during Deviation 

As a general rule, an unnecessary and unexcused 
deviation renders the carrier liable for loss occurring 
during such deviation. 

If a carrier in transporting goods unnecessarily 
deviates from the usual and ordinary route con¬ 
templated in the undertaking, he will be liable for 
any loss occurring during such deviation, although 
such loss is within the recognized exceptions to the 
carrier’s liability.*^ Similarly, the carrier is liable 
where, havmg expressly contracted for a particular 


anticipated that such loss would oc¬ 
cur or if it fails to exercise reason¬ 
able care to preserve the groods after 
the occurrence of the flood. 

In West Virginia 

(1) It has been held that where 
groods are injured by freezingr weath¬ 
er, which injury would not have oc¬ 
curred except for ne^lig^ent delay in 
transportation, the carrier is liable.— 
McGraw v. Baltimore, etc, K. Co., 
18 W.Va. 361, 41 Am.R. 696. 

(2) The rule that, if the proximate 
cause of the loss is an act of God, 
the carrier is relieved althougrh pre- 
cedingr the loss he had been negrli- 
grent and but for that negrligrence 
the goods would not have been ex¬ 
posed to the peril resulting^ in their 
destruction, has been recognized in 
this state, however.—Hutchinson v. 
IT S. Hxpress Co., 59 S.S 949, 63 
W.Va. 128, 14 B.KA..lSr.S, 393. 

70. Minn—^Bibb Broom Com Co v. 
Atchison, etc., R Co., 102 WT.W. 709, 
94 Minn. 269, 110 Am SR 361, 69 
Xi.RA 509, 3 Ann.Cas 450 
Neb—Sunderland Bros Co v. Chica¬ 
go, etc., R. Co, 131 N.W. 1047, 89 
Neb 660 

77- Ind-—Chicago & E. Ry. Co. v 
SchafE Bros Co, 117 NE 869, 74 
IndApp. 227. 

10 C.J p 127 note 69 
TO. Iowa —Green-Wheeler Shoe Co 
V. Chicago, etc., R. Co, 106 N.W. 


498, 130 Iowa 123. 5 Ii.R.A..N.S., 
882, 8 AnnCas 45. 

10 C.J. p 128 note 70. 

79- Wis—Bell Lumber Co. v. Bay- 
field Transfer Ry. Co., 172 N.W. 
955, 169 WiS- 357. 

80- Ohio.—Urbana Egg Case Co. v. 
Nypano R. Co, 16 Ohio NP.,N.S, 
321. 

Wis —Bell Lumber Co. v. Bayfield 
Transfer Ry Co., 172 N.W. 955, 
169 Wis. 357. 

81. Wis—^Bell Lumber Co. v. Bay- 
field Transfer Ry. Co, supra. 

88 . Mich—^Barber v. Detroit, G. H 
& M. Ry. Co., 164 NW. 377, 197 
Mich. 643, Ann Cas 1918E 1109. 
Wis.—Bell Lumber Co. v. Bayfield 
Transfer Ry, Co., 172 NW. 955. 169 
Wis. 357. 

83l Mam'iges from freezing 

(1) Where potatoes shipped by 
rail reached destination three days 
late, but It could not be said with 
any certainty that if they had reach¬ 
ed destination on schedule none of 
them would have been frozen, rail¬ 
road was not liable to shippers for 
damages from freezing —^Barber v. 
Detroit. G H. & M Ry. Co, 164 N 
W. 377, 197 Mich, 643. Ann Cas.l918E 
1109. 

(2) So. where a delay in transit 
occurred after a shipment of pickles 
was subjected to destructive temper¬ 
atures, which, had there been no de¬ 
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lay, could not have been avoided, 
neither the delay, nor failure to no¬ 
tify shipper of connecting carrier’s 
temporary embargo, nor routing ship¬ 
ment over such connecting carrier's 
line, was the proximate cause of 
the freezing.'—Standard Pickle Co v. 
Pere Marquette Ry. Co., 193 N W. 
300, 222 Mich. 639. 

84. Porest fire 

Where a shipper in Spring placed 
forest products ready for shipment 
at a spur m the northern woods on 
a carrier's line, and more than a 
month later such products were de¬ 
stroyed by a forest fire, the proxi¬ 
mate cause of the loss was the un¬ 
reasonable delay of the carrier in re¬ 
pairing Its road, it knowing that 
such freight was subject to grreat 
fire risk.—^Bell Lumber Co v. Bay- 
field Transfer Ry. Co, 172 N.W. 955, 
169 Wis. 357. 

85- Wis—Wooster v Chicago & N 
W. Ry. Co., 166 NW. 431, 167 
Wis. 6. 

88 . Fla.—Seaboard Air Line Ry. Co 
V. France, 111 So 248, 92 Fla. 1102 
87- Iowa —Green-Wheeler Shoe Co 
V. Chicago, etc, R Co. 106 NW. 
498, 130 Iowa 123, 5 LRA.NS, 
882, 8 Ann.Cas. 45. 

W.Va —^Belknap v Baltimore & O 
R. Co. 91 SE. 656, 79 W.Va, 691, 
LRA.1917D 916 
10 C.J. p 128 note 72. 
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route, mode, or manner of transportation, or hav¬ 
ing received from the shipper express directions in 
regard to such matters, it transports goods other¬ 
wise than as stipulated or directed, and they are 
lost or damaged;** and, as shown infra § 116, 
such a deviation will deprive the carrier of the 
benefit of any contractual exemption from hability. 
Moreover, it has been said that, in departing from 
the established route, or from that fixed by con¬ 
tract, the carrier is guilty of misfeasance** and is 
liable for the value of the goods on the theory of 
conversion,** although there is authority denying 
liability on this theory.*^ The reason assigned for 
the foregoing rules is that the carrier, being in 
the wrong and it being impossible to determine 
certainly that the loss would have occurred had 
the usual course been followed, must answer for 
the consequences.** 

The liability of the carrier applies whether such 
loss or injury was caused by an act of God or by 
any other agency;** and, furthermore, the liabil¬ 
ity of the carrier is not limited to loss and injury 
occurring on its own line, but applies equally to 
loss and injury on the line of a connectmg car¬ 
rier.*^ That connecting carriers are also liable 
for loss of, or injury to, property which they have 


diverted is shown infra § 422. It has been said, 
however, when a deviation from the usual or stipu¬ 
lated route or method of transportation is shown, 
the carrier may excuse itself by proof that sub¬ 
sequent loss or damage for which it would not, 
but for the deviation, have been liable, would have 
occurred had there been no deviation.*^ Further¬ 
more, a deviation by the carrier from the designat¬ 
ed route without the shipper’s consent does not 
make the carrier liable for losses resulting from 
the shipper’s inability to accomplish some special 
purpose of which the earner had no knowledge.** 

A carrier which never imdertook to transport 
a shipment farther than a certain point, by chang¬ 
ing the routing without notation on the bill of lad¬ 
ing, does not become an insurer of its arrival in 
good condition at another, more distant place to 
which it was subsequently forwarded.*^ 

Where the action is based on loss of weight 
of cattle due to alleged delay and other negligence 
of the carrier, no injury is shown by the failure 
of the carrier to send the cattle over the stipulated 
route when, as a result of the deviation they were 
delivered sooner than they otherwise would have 
been, although the distance traveled was greater.** 


Wironirfal deteutloiL 

The detention of iroods on return 
to destination, after having heen 
wrongfully reshipped away, for non¬ 
payment of charges, is wrongful, and 
subjects carrier to absolute liability 
for loss within detention period, the 
situation of the earner being sub¬ 
stantially the same, in such case, 
as if it had deviated from the route 
of shipment.—^Belknap v. Baltimore 
& O. R Co., 91 S.E. 656, 79 W.Va. 
691. L,RA.1917D 916. 

88. EZan.—^Bennett v. Missouri Pac. 
Ry. Co, 164 P. 1084, 100 Kan. 537, 
I 1 RAI 9 I 8 A 1061 . 

N.Y.—Ely V. Barrett, 168 NTS. 419, 
181 AppDiv 176, appeal dismissed 
120 N B 60, 224 N.Y. 550. 

10 C J. p 128 note 73. 

“A deviation from the designated 
route makes the carrier liable as 
an insurer for all damages to the 
property and for losses resulting 
from delay, if of a nature which 
ought to have been anticipated as 
likely to result therefrom.”—Minne¬ 
apolis, St. P & S. S. M Ry Co. V. 
Reeves Coal Co., I8l N.W. 335, 336, 
148 Minn. 196, 14 A ri.R. 405. 

AnlTiin-lsi 

Where carrier of animals departs 
from stipulated route, it is liable for 
exposing their vitality to the con¬ 
ditions of the route, and is required 
to show that departure did not con¬ 
tribute to their death, Carmack 
Amendment not disturbing such com¬ 


mon-law liability.—Ely v. Barrett, 168 
N.Y.S. 419, 181 App.Div. 176, appeal 
dismissed 120 N.B. 60, 224 N.Y. 550 

Corpse 

Unnecessary deviation or departure 
by a carrier from a route contracted 
for in transportation of corpse makes 
the carrier absolutely liable for legal 
damages; and where a railroad com¬ 
pany, at the time of sale of a corpse 
ticket and tickets to relatives of 
deceased, which called for transpor¬ 
tation over a particular route, knew 
that the corpse was to be transport¬ 
ed over the same route on the same 
train, failure of the tag on the cask¬ 
et to contain a direction for trans¬ 
portation over that route was held 
not to relieve the earner from lia¬ 
bility, where the erroneous taggring 
was done by fault of a baggage 
agent authorized to represent the 
earner.—^Lancaster v. Mebane, Tex. 
Civ.App., 260 S.W. 252. 

Delivery to carrier other than des- 
igruated constitutes a deviation. 
N.Y.—Napoli V. Erie R. Co, 165 N. 
Y.S. 206. 

Tex —St. liOuis, B & M. Ry Co v. 

Murray, Civ App , 40 S W 2d 949. 
10 C J p 128 note 73 [bj. 

89i. Tex —St Uouis, B. & M Ry. 

Co. V Murray, supra. 

10 C J. p 128 note 74. 

90. Mass.—McKahan v. Amencan 
Express Co., 95 N E. 785, 209 Mass. 
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270, 35 Ii.R.A.NS, 1046, Ann.Cas. 
1912B 612. 

10 C.J p 128 note 74. 

91- Tex.—Southern Pac. Co. v. 

Booth, Civ.App, 39 S.W. 585 
92. Ark—St Louis, etc, R Co. v. 

Caldwell, 116 S W. 210, 89 Ark. 218 
93- Kan.—^Rodgers v Missouri, etc., 

R. Co, 88 P 885, 75 Kan 222, 121 
Am SR. 416, 10 LRA.NS., 658, 
12 AnnCas. 441. 

10 C J. p 129 note 77. 

94*. Ark—St liOuis, etc, R. Co. v. 
Caldwell, 116 SW. 210 , 89 Ark. 
218. 

10 C.J p 129 note 78. 

95. NY.—^Maghee v. Camden, etc, 
R. Transp. Co, 45 NY. 514, 6 Am. 

R. 124—Ely V. Barrett, 168 NYS 
419, 181 AppDiv. 176, appeal dis¬ 
missed 120 NE. 60, 224 NY 550 

Tex.—Galveston, etc., R. Co v. 

Breaux, Civ.App, 150 S.W. 287. 

96- Minn—^Minneapolis, SI. P. & S, 
S M- Ry. Co V. Reeves Coal Co, 
181 N.W. 335. 148 Mmn 196, 14 
A.I.R. 405. 

97- Tex—Chicago & G. W Ry Co. 
V Plano Milling Co, Civ.App., 214 

S. W. 833, affirmed Missoun K & 

T. R. Co. of Texas v. Plano Mill¬ 
ing Co, Com App , 231 S W. 100, 
certiorari denied' 42 S Ct. 317, 258 
U S 624, 66 li-Ed 797. 

98l Tex.—^Mars v Panhandle & S. 
F. Ry Co, Civ App., 25 SW.2d 
1004, error dismissed. 
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While a carrier consenting to a diversion of a 
shipment is liable for a loss resulting from the 
negligence of its agent in giving erroneous direc¬ 
tions concerning the consignee, if the shipper in 
such case knew, or should have known, that the 
shipment had been billed to the original consignee 
instead of the new one and was being held, after 
negligent diversion by the initial carrier, for tariff 
charges, and made no effort to redeem or forward 
it, the failure of the carrier correctly to designate 
the new consignee in the order of diversion was not 
the proximate cause of the loss of the shipment 
through sale to pay customs charges.^^ 

The fact that a carrier which has wrongfully 
diverted a shipment failed to comply with the re¬ 
quirements of the Carmack Amendment m issuing a 
bill of lading does not affect its liability for loss 
occurring due to the deviation.^ 

Excuses for deviation. Consent of the owner 
will excuse a deviation,^ and it may become neces¬ 
sary for the carrier, by reason of some emergency 
not contemplated at the time of shipment, to change 
the route or the method of transportation, and if so 
it will not be liable for subsequent loss or injury for 
which it is, in general, not responsible by law or 
by contract.^ If it is practicable in such case, 
however, without risk to the goods, to notify the 
shipper, the carrier should do so and await further 
directions, rather than depart from the terms of 
the contract;^ and this is so even though there is a 
stipulation in the contract of shipment that every 


carrier, in case of necessity, may forward the 
goods by any railroad between the place of ship¬ 
ment and the place of destination.® When the 
shipper is so notified, and he refuses to gpive fur¬ 
ther shipping mstructions, the earner may then 
return the shipment to him at his expense, and, 
thus being wholly without fault, it avoids all lia¬ 
bility to him.® The burden of proving an excuse 
for a deviation is discussed infra § 254; and wheth¬ 
er this is a question of law or fact is discussed 
infra § 258. 

Waiver of strict performance. Notwithstand¬ 
ing a shipment of live stock has been misroutcd, 
the owner may accept an imperfect performance 
of the contract and close contract relations, and 
the carrier cannot be held responsible for what sub¬ 
sequently happens to the shipment.^ 

§ 83. Negligence in Not Avoiding or 

Lessening Loss or Injury 

Although loss or injury to goods results from act of 
God or other excepted cause,if the carrier is negligent in 
not avoiding or lessening the damages it is liabie. 

From principles stated in the foregoing sections 
of this Title, it is apparent that, if the carrier might, 
by reasonable care or foresight, have avoided loss 
by act of Grod or by other excepted cause, it will be 
liable. The duty also rests on it, as far as possible, 
to avoid or to lessen the damage resulting from 
such cause, and negligence in not so doing will 
render it liable.® However, under such circum- 


99- Tex—^Texas Midland R. Co. v. 
Cummer ULfg. Co., Civ,App., 207 S. 
W. 617- 

1 . Mass—Saxon Mills v. New Tork, 
etc, K Co., 101 N.E. 1075, 214 
Mass. 383. 

10 C J. p 129 note 80. 

2. Ark.—St. IjOuis, etc., R. Co. v. 
Wood, 138 S^. 461, 99 Ark. 363. 

10 C J. p 130 note 87. 

3. TT S.—Empire State Cattle Co. v. 
Atchison, etc., R. Co, Ran., 28 S. 
Ct. 607, 210 U.S 1, 52 LEd. 931, 
15 Ann.Cas. 70. 

10 C J. p 130 note 88. 

4 Miss.—Alabama^ etc, R. Co. v. 

Brichetto, 18 So. 421, 72 Miss. 891. 
10 C.J. p 130 note 89. 

5. Me —^Fisher v. Boston, etc., R. 
Co, 59 A 532. 99 Me 338. 105 Am. 
S R 283, 68 L. RJL 390. 

6 . Tenn—Drake v. Nashville, etc, 
R. Co., 148 SW. 214, 125 Tenn. 
627. 

7. Wis.—^Rosenthal v. Chicagro, etc, 
R Co., 154 N.W. 367, 161 Wis. 302. 

10 aj. p 129 note 81. 

8 L U.S.—Chicago & E. I R Co. v. 
Collms Produce Co., Ill., 235 F.'857, 


149 aCA. 169. affirmed-39 SCt. 
189, 249 US. 186. 63 D.Ed. 552. 

Idaho.—Rice v. Oregon Short Line 
R Co., 198 P. 161, 38 Idaho 565. 

Kan.—Parker Com. Co. v. Chicaero, 
B & Q R. Co. 244 P. 240, 120 Kan. 
484. 

La.—Southern Cotton Oil Co v. New 
Orleans & N. E R. Co., 83 So. 821, 
146 La. 541—Japhet & Co v. South¬ 
ern Ry. Co., 8 T,9 App. 706. 

Mich.—Althaea Roller Mills v. Ann 
Arbor R. Co., 186 N.W. 516, 217 
Mich. 348. 

Mo.—^Boyd V. St. Louis Express Co, 
App., 211 SW. 702. 

N.Y.—Ely V. Barrett, 168 N.Y.S. 419, 
181 App Div. 176. appeal dismissed 
120 N.B. 60. 224 NY. 550. 

Tex —^Mistrot-Calahan Co. v. Mis¬ 
souri, K, & T. Ry Co. of Texas, 
Civ.App, 209 S-W. 775. 

Va.—Southern Ry Co v. Cohen 
Weenen & Co, 157 S E. 563, 156 
Va. 313—^Merchants’ & Miners’ 
Transp Co. v. L, J Upton & Co, 
103 S E. 616, 127 Va 406. 

10 C J. p 130 note 93. 

“A carrier is liable for damages 

proximately caused by an act of God, 

m case its failure to use reasonable 
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diligence to prevent or mitigate the 
damage contributes to the loss ”— 
Rice V. Oregon Short Line R Co, 198 
P. 161. 164. 38 Idaho 565. 

Xdve stock 

Under Rev.St art 707, providing 
that "the duties and liabilities of 
carriers . . . shall be the same 

as are prescribed by the common 
law,*’ while there is excluded from 
the liability of the carrier all dam¬ 
ages arising from the excepted 
causes—owners' negligence, act of 
God or the public enemy, and in¬ 
herent vices and defects in the ani¬ 
mals—^the carrier is liable to the 
extent that damages from inherent 
vices and defects in the animals are 
aggravated by its failure to perform 
its duties, or to the extent such 
damages could have been avoided 
by the exercise of ordinary care, as 
live stock, by reason of their pe¬ 
culiar nature, if roughly handled or 
delayed m transportation, will suffer 
greater loss and injury as a result 
of their inherent vices than if han¬ 
dled properly and with dispatch.— 
Davis V. Sullivan & Opry, Tex.Com. 
App., 258 SW. 157, affirming. Civ. 
App., 242 S.W. 764—^Panb^ndle & S. 
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stances the liability of the carrier is not that of an 
insurer, and it is ordinarily held bound to use only 
reasonable care to avoid loss or injury,® although it 
has been said that, when encountering vis major, 
a carrier must do all in his power to protect goods 
committed to his care.^® 

Application of rule. If the carrier, after becom¬ 
ing aware of a storm and impending danger to 
goods, could, by the exerase of such care as a 
man of ordinary prudence would have exercised un¬ 
der like circumstances, have protected the goods 
from the consequences of the disaster and failed 
to do so, the carrier is liable,ii notwithstanding 
the storm itself was of unprecedented violence and 
coiild not have been foreseen at the time of the 
negligent delay, and when a delivery, by the exer¬ 
cise of due care, was possible.^^ Thus, although 
a storm may be such as to justify a delay in trans¬ 
portation of a shipment of live stock, if the car¬ 
rier gives the animals no attention or care during 
the delay, and loss ensues, the carrier is liable for 
its negligence.^® In order to charge a common 
carrier with goods lost in an unprecedented storm, 
however, plaintiff must show that by ordinary 
prudence it could have protected the goods after 
becoming aware of the impending danger and 
the refusal to perform special services not offered 


to shippers generally will ordinarily not support 
a charge of negligence.^® 

A carrier is ordinarily under no duty to guard 
against a flood far in excess of all previous floods 
until it becomes apparent that the flood probably 
would become dangerously excessive,^® and is not 
negligent because it fails to guard against a nse 
of water not reasonably to be expected.^^ On the 
other hand, an unprecedented flood is not the prox¬ 
imate cause of loss, so as to relieve a carrier of 
liability therefor, if the carrier has notice of the 
danger in time to avert the loss by an exercise of 
the care and diligence which the circumstances and 
its relation to the owner demand, and negligently 
fails to do so.^® It follows that the carrier cannot 
relieve itself from liability for loss or injury caused 
by an extraordinary or unprecedented flood, if, by 
the reasonable exerase of diligence, it could have 
anticipated that such loss or injury would occur, 
or if it fails to exercise reasonable care to pre¬ 
serve the goods from loss or injury after the oc¬ 
currence of the flood.^® Accordingly, the carrier 
is responsible for injuries to freight by a flood, 
where at the date the goods were delivered the of¬ 
ficer in charge of the United States weather bureau 
notified all railroad companies of the coming flood 
and warned them to guard their property in the 


F Ry. Co. V. Key, Tex.Civ.App., 20 
SW.2d 260. 

9 . Ky.—Julius Kessler & Co. v. 
Southern Ry. Co. m Kentucky, 255 
SW. 535, 200 Ky. 713. 

10 C J. p 131 note 94 
Dniffence of pmdent, skillful men 
In the case of accident or emei^ 
gency, the carrier “is bound to such 
means as would suggest themselves 
to, and be withm the knowledge and 
capacity of well-informed and com¬ 
petent business men in such posi¬ 
tions, and such diligence as prudent, 
skillful men, engaged m that kind 
of business, might fairly be expect¬ 
ed to use under like circumstances, 
and that this diligence and those 
means should be actively used to 
protect and secure the property con¬ 
fided to their care. That they should 
use actively and energetically all 
the known means which may fair¬ 
ly be expected to be found within 
the knowledge of men of aveiage 
qualifications engraged in business of 
this kind."—Nashville, etc., R. Co. v. 
David, 6 Heisk., Tenn., 261, 19 Am. 
R. 594. 

l(k W.Va —Annese v. Baltimore & 
O. R. Co., 105 SE. 807, 87 W.Va. 
588, 22 AD.R. 869. 

11- Tex.—^Mistrot-Cal^han Co. v. 

Missouri, e:. & T. Ry. Co. of Tex¬ 
as, CivApp., 209 S.W. 775. 


Va —Southern Ry. Co v. Cohen 
Weenen & Co, 157 S E 563, 156 Va 
313. 

12- Tex.—^International, etc, JEL Co. 

V. Bergman, CivApp., 64 S.W. 999 

13- SD—Grormley v. Chicago & N 

W. Ry. Co., 165 N.W. 249, 39 S D 
547. 

14- Tex —^International, etc., N. R 
Co V. Bergman, Civ App., 64 S W. 
999. 

15- Neb.—^Dolan Fruit Co. v. Davis, 
196 NW. 168, 111 Neb. 323. 32 A 
Ii.R. 107. 

Refusal not constituting- negligence 
The retu&al of a carrier to put a 
carload of bananas, which had been 
provided with a heater by the rail¬ 
road and a caretaker by the shipper, 
in a roundhouse during a severe 
snowstorm, or to attach the car to 
a passenger tram to expedite the 
shipment, was held not a refusal 
to act in an emergency such as 
would Justify recovery against the 
railroad for damage to the shipment. 
—^Dolan Fruit Co. v, Davis, 196 NW. 
168, 111 Neb. 323, 32 ADR. 107. 

16. Ala.—Louisville & N R. Co. v. 
Fmlay. 170 So. 207, 233 Ala. 128 

17- XT S.—Empire State Cattle Co. 
V. Atchison, etc., R. Co., C.C.Kan., 
135 F. 135, affirmed 147 F. 457. 77 
CCA 601, and 28 S Ct. 607, 210 


TJS. 1, 52 L.Ed. 931, 15 Ann.Cas. 
70. 

Pa—Smith v Baltimore, etc., R. Co., 
72 A 264, 223 Pa. 118. 

IRi Ala—Louisville & N. R Co v. 

Finlay, 170 So. 207, 233 Ala 128 
Neglect as pro'^-mjite cause 

“If defendant [carrier] had notice 
of the impending danger from the 
act of God, or if it was foreseeable, 
in time to have avoided the loss by 
such means as were then available, 
and neglected to use them, such neg¬ 
lect was the sole proximate cause of 
the loss, and the act of God was a 
remote cause.”—^Louisville & N. R 
Co. v. Finlay. 170 So. 207, 209, 233 
Ala. 128. 

19- D S —Chicago & E. I R Co. v 
Collins Produce Co, Ill, 235 F, 857, 
149 C C.A 169. aflirmcd 30 S Ct. 
189, 249 US. 186, 63 L.Ed 552 
Ala —^Louisville & N. R Co. v Fin¬ 
lay, 170 So. 207, 233 Ala. 128 
Mich—Ithaca Holler Mills v Ann 
Arbor R. Co., 186 N.W. 516, 217 
Mich 348 

Ohio.—^Toledo & O C Ry. Co. v. S. 
J. Kibler & Bros Co.. 119 N.B. 
733. 97 Ohio St. 262, certiorari de¬ 
nied 39 set. 10, 248 U.S. 569, 63 
LEd 425. 

Tex—^Mistrot-C«iahjm Co v. Mis¬ 
souri, K. & T. By. Co. of Texas, 
CivApp., 209 S.W 775. 

10 CJ. p 131 notes 95. 98 [b]. 
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lowlands, and die carrier exposed the goods neg¬ 
ligently to injury nor is inaccuracy in the 
weather bureau’s forecast a defense, where the 
carrier showed no reasonable activity to protect the 
shipment after being warned of the impending 
flood.2i The duty to exercise reasonable care to 
preserve the goods after the occurrence of the 
flood is a continuing one as long as the loss is 
avoidable.22 If the carrier failed to act promptly 
on an alarm of impending apparent danger by a 
rising flood and failed to have the goods moved 
to a place of safety before the flood reached them, 
and the goods were consequently ruined, the carrier 
is liable for the loss,23 and the fact that the storm 
which occasioned the flood was unprecedented will 
not relieve the carrier from liability in such case.^^ 
So, the earner is liable where the transportation 
of certain goods was delayed by the unusually high 
waters, and it did not appear that the carrier, know¬ 
ing that a delay would result in their loss, made 
any effort to send them by another route.^® In 
view of the rule of nonliability for acts ofVjkid, 
stated supra § 76, however, the carrier is not 
liable if it did everything within reason to protect 
the goods after discovery of the danger, and was 
not negligent.26 

A earner is liable for loss or injury to goods 
caused by freezing where it should have foreseen 
that they might be exposed to cold sufficient to 
freeze them and failed to guard against the con- 
tingency.27 So, after termination of the transpor¬ 
tation, failure of the carrier properly to store the 
goods and to protect them against freezing weather 
renders it liable.^® 

While it is the duty of the carrier, as shown 
'infra § 199, to advise the shipper of probable delay 
in transportation which is within the knowledge 
of the carrier and not within the knowledge of 
the shipper, and while, as there stated, if it fails 
in Its duty in this respect, a delay in transportation 
will not be excused, where goods in transit were 
subject to freezing temperatures before a delay of 

I 

aa Neb-—Wabasli R. Co v. Sharpe, 

107 N.W 758, 76 Neb. 424, 124 
Ain.S.R. 823. 

21- Lia —National Rice Milling’ Co. 

V New Orleans, etc., R. Co, 61 So. 

70S. 132 La. 615, Ann.Cas.l914D 
1099. 

22 u Pa—CiiTiTijTigham v. Pennsylva¬ 
nia R. Co., 60 Pa.Super. 609. 

23. Tex—Mistrot-Calaban Co. v. 

Missouri, El & T. Ry. Co. of Tex¬ 
as, CivApp-, 209 SW. 775. 

10 C J- P 132 note 1. 

24. Tex.—^Mistrot-Calahan Co. v. 


uncertain duration, failure to notify the consignor 
and consignee of the delay and of low temperature 
at the place of delay is not negligence, since such 
notice, if given, would have availed nothing 29 

Although goods shipped catch fire without the 
carrier’s negligence, yet if the carrier's agents 
do not make all proper necessary efforts to save 
the goods. It is still responsible for all that might 
have been saved, and for any portion saved the 
carrier is hable, no matter what afterward becomes 
of it.20 

Where the consignee agreed to take care of the 
goods while in transit, the carrier is not liable 
for their loss on the theory that the refusal of 
the carrier’s gateman to permit the consignee to 
enter its yard for that purpose after the closing 
hour was negligence.2i 

If a carrier to which goods had been shipped 
accepted them before removal from a barge with 
knowledge of its leaky condition, it was liable 
for the loss of the goods when the barge sank at 
Its wharf, notwithstanding the condition of the 

barge.22 

§ 84. Commencement and Termination of 
Liability 

As shown infra § 145, ordinarily the carrier be¬ 
comes responsible as such immediately on delivery 
of the goods to it, unless the shipper has something 
further to do with them; and this liability contin¬ 
ues, under the rule stated mfra § 185, until it deliv¬ 
ers the goods at the point of destination, when its 
liability as carrier ceases. 

§ 85. Effect of Right of Carrier to Refuse to 
Receive Goods 

A carrier is not liable as common carrier for goods 
destroyed on its premises after rightfully refusing to re¬ 
ceive them, but although it could have refused to receive 
them. If it did receive them it is liable as common car¬ 
rier. 

Where the carrier has rightfully refused to re- 


29- Micb —standard Pickle Co v 
Pere Marauelte Ry. Co, 193 NW 
300, 222 Mich. 639. 

30- U S —-Woodward v. Illinois Cent 
R. Co. C.CI1L. 30 P Cas.No 18.007. 
1 Biss. 447. 

La—^Japhet & Co. v. Southern Ry 
Co, 8 LaApp 706. 

31. Mass.—Emery & Co. v. Boston 
& M R R, 120 N E 106, 230 Mass. 

463. 

32. S C —American Pruit Growers 
V King^. 114 SE 861, 122 S.a 

69. 


Missouri, EL & T. Ry. Co. of Tex¬ 
as, supra. 

25- Neb —Chicago, etc., R. Co. v. 
Mannmg, 37 N.W. 462, 23 Neb 
552. 

26. Okl.—Armstrong- v. Illinois 

Cent. R Co, 109 P. 216. 26 Okl. 
352, ^ LRA.JSrS., 671. 

10 C J. p 131 note 98 Ca]. 

27- N-Y.—Rezsek v. Southern Pac. 

Co.. 181 NYS 117. Ill Misc 180 
28l Mo —Wolf V. American Express 
Co.. 43 Mo 421. 97 AmD. 406 and 
note. 
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ceive goods offered for transportation, it is not 
liable as common carrier for their destruction 
by fire while on its loading platform.®^ On the 
other hand, although the carrier, under the rules 
stated supra § 28, had a reasonable ground for re¬ 
fusing to receive such goods, yet if it did receive 
them. It has been held that its common-law liability 
attached, and that it could exonerate itself from lia¬ 
bility only by showing loss by the act of God or of 
the public enemy, or by the shipper’s negligence.^^ 
This rule has been particularly applied where the 
road was in control of the military,^^ and, as shown 
supra §§ 67 b and 78 c respectively, where, without 
being required to do so, it accepts goods which are 
defectively loaded or packed, in which case it as¬ 
sumes to carry them as they are, although, as in¬ 
dicated in the sections last referred to, the view 
has been taken that the carrier is not liable for 
injuries resulting from the defect. 

§ 86. Duties after Disaster 

Although the carrier is not liable for injury to goods 
from excepted causes, it is Ks duty to use reasonable 
care to salvage the goods or permit the owner to do so. 

It has already been shown, supra § 83, that al¬ 
though loss or injury to goods in transportation 
results from an act of God or other cause for 
which no liability attaches, the duty rests on the 
earner to exercise reasonable care to avoid or 
lessen the damage resulting from such cause. Ap¬ 
plying this general principle, it is held that, where 


§88 

goods are wet by an extraordinary flood, the car¬ 
rier may still be held liable for damages resulting 
from not drying them or for refusal to deliver them 
to the consignee for drying when it had no facili¬ 
ties for doing so.^® However, where the heating 
of a shipment of perishable goods was caused by 
their inherent character and not by any fault 
of the carrier or any extraneous agency operating 
on them while in shipment, the carrier was under 
no duty to cause them to be reconditioned.^^ In 
emergencies of this character the carrier, as a trus¬ 
tee for the shipper or owner, may act in a prudent 
way to salvage the goods, but it is the carrier’s 
duty, before appropriating the goods for the pur¬ 
pose, first to notify the owner if at all practicable, 
and its failure to do so makes it liable.38 More¬ 
over, to relieve the carrier from responsibility, 
on notifying the shipper or owner it must fully dis¬ 
close the facts.3® 

§ 87. Insurance by Carrier against Usual 
Risks as AfiFecting Liability 

Insurance taken by the carrier does not lessen Its 
responsibility. 

The fact that the carrier gets the goods insur¬ 
ed against the usual risk docs not in any way lessen 
its responsibility to the shipper, but rather increas¬ 
es its means of meeting that responsibility.^® 

That the carrier is not entitled to the benefit of 
insurance taken by the shipper is shown infra •§ 
398. 


2. l^TigTTiNG OB Extkkding Common-Law T.tabttiTtt 


§ 88. What Law Governs 

Questions relating to contractual limitations of lia¬ 
bility are governed by state law In the case of intrastate 
shipments, by federal law when an Interstate shipment 
IS Involved, and by common law in the case of an inter¬ 
national shipment. 

Questions relatmg to contractual limitation of 
liability in an intrastate shipment of goods are 
governed by the law of the state in which the ship¬ 


ment is made.^1 Where such questions arise with 
respect to interstate shipments, the federal law 
controls-^2 a. contract for the transportation of 
goods to a foreign country not adjacent is not con¬ 
trolled either by the federal or state statutes for¬ 
bidding the limitation of liability by the carrier, 
but rather is controlled by the principles of the 
common law;^^ the provision of the Cummins 
amendment, imposing on a carrier liability for the 


33. La—^Hardee-Glaspie Co. v. Wal¬ 
lace & Lancaster, 5 La.App. 206. 

34. S C.—^Pordier v. Northeastern 
R Co, 14 Rich. 181. 

35. SC—^Porcher v. Northeastern 
R. Co., supra. 

36. Pa—Chouteaux v. Lee<^ 18 Pa. 
224. 67 Am D. 602. 

10 C J. p 132 note 99. 

37. Kan—Parker Com Co v. Chica- 
STO. B. & Q B. Co, 244 P. 240, 120 
Kan 484. 

3a Tenn.—Henderson Co. v. South¬ 
ern Ry. Co., 3 Tenn.App. 396. 


39, Va—Southern Ry. Co. v. Co¬ 
hen Weenen & Co., 157 SB. 663, 
156 Va. 313. 

fOiippeE’fl failure to request action 

That agent of shipper made no re¬ 
quest for uttcoopering of tobacco 
damaged by rain when roof blew off 
warehouse did not relieve railroad 
from responsibility, where it did not 
fully disclose facts.—Southern Ry. 
Co V. Cohen Weenen & Co, 157. S 
B. 563, 156 Va. 313 

^40. Va.—Spnggs v.. Rutland R. Co., 
60 A 143. 77 Vt 347. 

10 G.J. p 132 note 11. 
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4L Xn ZUinois an intrastate ship¬ 
ment of freight la governed by the 
Uniform Bills of Lading Act of Illi¬ 
nois.—^House V. Wheelock. 254 IlL 
App. 149. 

40. Ala.—^Nashville. C & St L Ry. 
Co V. Camper, 78 So. 925, 201 Ala- 
581. 

N.C.—Winstead v. Blast Carolina Ry., 
118 S.B. 887, 186 N a 58 

43. Tex.—A. L. Wolff & Co. v. MCis- 
souri, K. & T. Ry. Co., Com App^ 
289 S.W. 1000, affirmtnsr, Civ.App.,. 
283 S.W. 250. 
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§ 89 

full loss or damage to interstate shipments, or 
shipments “to an adjacent foreign country/’ not¬ 
withstanding any limitation in the bill of lading 
does not apply in such case.^^ As shown in the 
title Commerce § 92, also 12 C.J. p 86 note 44, the 
Carmack Amendment supersedes all policies and 
constitutional or statutory regulations of a partic¬ 
ular state on the subject of limited liability con¬ 
tracts in so far as mterstate shipments are con¬ 
cerned. It follows, therefore, that no question can 
now arise as to the conflict of state laws in re¬ 
spect of the validity of contracts for interstate 
shipments limiting the carrier’s common-law lia- 
bihty, and all previous contrary decisions on the 
subject, whether state or federal, have been nulli¬ 
fied, Where an interstate motor carrier’s limita¬ 
tion of liability for shipment preceded the date to 
which the interstate commerce commission post¬ 
poned the efiScacy of the provisions of the Motor 
Carrier Act permitting limitation of liability only 
on the proper filing of alternative rates, the validity 
of the limitation of liability clause was determinable 


under the law of the state where the shipment orig¬ 
inated and the action for the loss thereof was 

brought.45 

§ 89. How Limitation of Liability Eiffected 

Limitations of the carrier's liability must be effected 
by unambiguous and clearly understood contract with the 
shipper knowingly made at the time of the receipt of the 
goods for carnage, otherwise full common-law liability 
attaches. 

A common carrier has no power to limit its com¬ 
mon-law liability except with the assent of the 
shipper, and, accordingly, such a carrier cannot 
relieve itself from any part of its common-law 
liability for the loss or injury of property carried 
by it, except by express or implied contract with the 
shipper and there is authority holding that such 
a contract must be express,^^ but, unless a govern¬ 
ing statute provides otherwise,^^ it may be either 
verbal or written.^® In the absence of a valid con¬ 
tract limiting liability, the full liability as at com¬ 
mon law attaches,®® and it is immaterial in such 
case that the carrier quoted and collected a rate 


4A U S —Dexter & Carpenter v- Da¬ 
vis, C.C.AMd.. 281 F 385 
45. NT.—^Faultless Clothmir Co. v. 
Branch Storag’e Co.. 300 N.T.S. 642. 
165 Misc. 658. 

4GL Fla.—Payne v, Bryan, 105 So. 
832, 20 Fla. 174. 

lia.—-W. BL & C. B. Hodgres v. liOuisi- 
ana Ry. & Nav. Co., 156 So 26, 180 
tia. 3. 

Me.—^Mason v. Maine Cent. R. Co, 
110 A- 425, 119 Me. 195. 

Mo.—^Hunter v. American Ry. Ex¬ 
press Co., App, 4 SW2d 847. 

S. C—Southern Ry. Co. v. Kimball, 
88 S E. 14. 103 S C. 365. 

Utah.—Bmgham v. San Pedro, etc., 
R. Co, 117 P. €06, 39 Utah 400. 

10 C.J. p 138 note 50, p 149 note 50. 

ms statement in Corpus JUxis 
has been approved in Shjlcany v. Salt 
Creek Transp. Co., 45 P.2d 645, 48 
Wyo. 190. 

T. iinit ol recovery 

(1) Shipper of groods hy common 
earner, shipment, being* intrastate, 
will not be bound in the limit of his 
recovery by the payment of the re¬ 
leased rate, unless it is shown that 
he knew the rate was a released rate, 
and there was a fair meeting of the 
minds of the shipper and the carrier 
that hy payment of the released rate 
the recovery of the shipper would be 
limited to a certain maximum sum 
clearly agreed on—Payne v. Bryan, 
105 So. 832. 90 Fla. 174 

(2) Recovery against common ear¬ 
ner under statute was held limited 
to freight, baggage, or express lost, 
damaged, or overcharged—^Seaboard 
Air Line Ry. Co. v. FYance, 111 So 
248, 92 Fla. 1102. 


417- Ga—-American Ry. Express Co. 
V. Bstroff, 121 SE 711, 31 Ga.App. 
577, affirmed 125 S.E. 40. 159 Ga. 
58 

10 C J. p 138 note 50. 

4R Wash.—Wall-A-Hee v. Northern 
Pac. Ry. Co., 41 P.2d 786, 180 
Wash. 656. 

49- Ohio.—Pittsburgh, etc, R. Co. v. 
Barrett, 36 Ohio SL 448. 

Wis—^Boorman v. American Express 
Co, 21 Wis. 152. 

10 C J. p 143 note 97. 

Signature 

One making interstate shipment by 
common earner may be bound by 
provisions of special rate without 
signing contract for shipment — 
Hamway v. Seaboard Air Lme Ry. 
Co., 136 So. 628, 101 Fla. 1483. 

50- Ark.—American Ry. Express Co 
V. £L Rouw Co, 48 S.W.2d 220, 185 
Ark. 526—^Missouri Pac. R. Co v. 
American Fruit Growers, 260 SW. 
39. 163 Ark. 429. 

Fla —American Ry. Exp. Co. v. 
Fegenbush, 144 So. 320, 107 Fla. 
145—Payne v Bryan, 105 So. 832, 
90 Fla 174—Atlantic Coast Line R. 
Co. V. Sandlin, 78 So. 667, 75 Fla. 
539—Walton Land & Timber Co v. 
Louisville & N. R Co, 72 So. 485, 
72 Fla. 66. 

Ga—^Hines v. Vann, 106 S.E. 921, 26 
Ga App 704. 

La—W. H. & C B Hodges v Louisi¬ 
ana Ry. & Nav Co., 156 So. 26. 180 
La. 3 

Me.—^Mason v. Maine Cent. R. Co, 
110 A 425. 119 Me. 195 
Mass—^Bonfiglio v. New York, N. H. 
& H. R. Co. 198 N.E. 236. 
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Mich.—^Mosier v, American Ry, Ex¬ 
press Co, 178 N.W. 81, 211 Mich. 
19. 

Mum—Western Assur. Co. v. Wells 
Fargo & Co.. 173 N.W. 402, 143 
Minn. 60. 

Miss.—^Ta 2 X)o & M. V. R, R. Co. v. 
Craig, 79 So, 102, 118 Miss. 299. 
certiorari denied 39 S.CL 11, 248 IJ. 

5 573, 63 L.Ed. 427. 

Mo.—^Hunter v. American Ry. Ex¬ 
press Co., App., 4 SW.2d 847. 

N.J.—EAssel Poultry Co. v. Pennsyl¬ 
vania R. Co., 145 A 316, 7 N.J. 
Misc. 301. 

N.Y.~Ely V. Barrett 168 N.YS 419. 
181 App Div. 176, appeal dismissed 
120 N.E. 60, 224 N.T, .550—Perkel 
V. Pennsylvania R. Co, 265 N.T.S. 
597, 148 Misc. 284. 

Pa.—Worthington v. Adams Express 
Co., 72 Pa Super. 292—^Dreibelbis 

6 Co V. Philadelphia & Reading R. 
Co., 28 Pa.Dist 488. 

S.C —Kristianson v. American Ry. 
Express Co., 115 S E. 899, 122 S.C. 
528. 

Tenn—^Tennessee Central Ry. Co v. 

Russell, 15 Tenn App. 312. 

Tex.—Abbott v. Tompkins, Civ.App, 
283 SW. 647. 

Vt—Haglin-Stahr Co. v. Montpelier 
& W. R R. Co., 102 A 940. 92 VL 
258. 

10 C J p 138 note 51. 

"Where goods are received for 
shipment hy a earner and no receipt 
or bill of lading is at the time de¬ 
livered to the shipper, but the goods 
are received for shipment without 
any express agreement between the 
carrier and the shipper, and the car¬ 
rier voluntarily accepts the goods 
for shipment, it undertakes to trans- 
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applicable to shipment tinder a limited liability 
contract.5i The fact that the interstate commerce 
commission has given tlie carrier the right to make 
a given contract does not authorize its enforcement 
until the contract is in fact made,52 

The contract must be knowingly and under- 
standmgly made between the parties,53 and must 
be unequivocal and unambiguous,and not open 
to any reasonable doubt as to the intention of the 
parties Its language must be so clear that it 
cannot be misunderstood,®® and nothing should be 
left to implication or inference,®7 particularly 
where the controlling statute provides that a parly 
who accepts a contract of carriage with a knowd- 
edge of its terms assents to the limitation to the 
carrier’s liability stated therein.®® So, if the alleged 
special contract is in writing, it must be express¬ 
ed in sudi manner and form as to be understood 
by a person of average intelligence, or if not so 
expressed it must be explained to the person to be 
bound, unless he himself has such knowledge of, 
the subject as will enable him to imdersland the 
meaning of the writing.®® 

Furthermore, the limitation of liability must be 
made at the time of the receipt of the goods for 
shipment,®® and, as shown infra § 91 c, a delivery 


afterward by a carrier to a shipper of a written 
receipt or bill of lading purporting to have been 
issued as of date of shipment and limiting the car¬ 
rier’s common-law liability, and retention of such 
receipt of bill by the shipper, will not, in absence 
of express agreement or an agreement implied from 
previous conduct, render the stipulations binding as 
a part of the contract, even though the receipt 
or bill of lading was delivered at the shipper’s re¬ 
quest. 

Nor can interstate carriers relieve themselves 
from liability as carriers by a stipulation in an in¬ 
dependent contract, such as the lease of an ele¬ 
vator, warehouse, or part of the right of way, hav¬ 
ing no connection with the contract of shipment 
'of the goods.®^ 

Limitations on a carrier’s liability contained in 
its ofl&cial classification approved by the Interstate 
Commerce Commission before the shipment was 
made, apply, however, to an interstate shipment, 
although the bill of lading was on a form formerly 
in use and did not contain the limitations of the 
current classification.®® 

A contract between a railway company and a 
warehouse, whereby the latter assumed liability for 
I loss or damage to cotton delivered to it for con- 


port them under its common-law lia¬ 
bility.*’—American Ry. Express Co 
V. Estroff, 121 SE. 711. 31 GaApp 
577, affirmed 125 S.E. 40, 159 Ga. 58 

51. SC —Anderson v. Atlantic Coast 
I*me R. Co., 161 S.E 523. 163 S C. 
350. 

Constructive knowledg'e 

Mere quotation and collection of 
lower rate on household goods was 
held not to chargre shipper with con¬ 
structive Ipiowledire that carrier had 
limited Its liability to valuation dif¬ 
ferent than that requested by ship¬ 
per —Anderson v. Atlantic Coast 
Line R. Co., 161 SE. 523. 163 S.C. 
350. 

52. Me.—^BAason v. Maine Cent. R 
Co. 110 A. 425. 119 Me. 195. 

Diamonds 

Where a shipper of diamonds by 
express without the state 'informed 
the earner's agent that the package 
was valuable, but declared no value 
in writing, and the receipt therefor 
did not do so, or limit liability pur¬ 
suant to the Carmack Amendment. 
IT.S Comp St. §§ 8604a, 8604aa. and 
the rules of the interstate commerce 
commission, the shipper was prop¬ 
erly allowed to recover full value for 
his loss.—Kristianson v. American 
Ry Express Co.. 115 S.E. 899, 122 
SC. 528. 


53. Fla—Palme v. Bryan, 105 So 
832, 90 Fla. 174. 

Ga —Amencan Ry. Express Co. v 
Bstroff. 121 SE. 711, 31 GaApp 
577, affirmed 125 S E. 40, 159 Go. 58 
—Amencan Ry. Express Co. v 
Daniel, 116 S.E. 660, 29 Ga App 
780, affirmed 121 S.E. 686, 157 Ga. 
731, certiorari granted 44 S CL 461, 
265 U.S 576, 68 L.Bd 1187, vacated 
132 S.E 144, 35 GaApp. 81, and re¬ 
versed on other grounds 46 S Ct 
15, 269 US. 40, 70 L.Bd. 154 
Mo —^Hunter v. Amencan Ry Ex¬ 
press Co., App., 4 S W 2d 847. 

54w Cal.—Murray v. Southern Pac 
R Co, 296 P, 667, 112 Cal App. 150 
Mich—^Mosicr v. American Ry. Ex¬ 
press Co, 178 3SrW. 81,^211 Mich 
19. 

Pa—^Atlantic Refining Co. v. Penn¬ 
sylvania R Co, 113 A 570, 270 Pa 
415. 

Va—^Adams Express Co. v. Allen, 100 
SB 473, 125 Va 530. 

10 CJ. p 181 note 13. p 184 note 40 

55. Quoting lO GJT. p 181 it has been 
said, “a contract relied on as limit¬ 
ing the carrier's common-law liabil¬ 
ity must be unequivocal and unam¬ 
biguous, leaving nothing to implica¬ 
tion or inference, and not open to 
any reasonable doubt as to the in¬ 
tention of the parties *’—Atlantic Re¬ 
fining Co V. Pennsylvania R Co., 113 
A. 570, 571, 270 Pa. 415. 
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53. Kan —Mangelsdorf Seed Co v. 
Missouri Pac. R Co, 280 P. 896, 
128 Kan. 729. 

N.Y—^Heuman v. M. H Powers Co, 
123 NE 373, 226 NY 205, revers¬ 
ing 162 NYS. 590, 175 App.Div 
627, reargument denied 124 N.E 
899, 226 N.Y. 711. 

Tex —^Missouri-Kansas-Texas R Co 
V King, Civ App., 265 S.W. 761. 

57- N.Y.—Levinson v. Morris Trans¬ 
fer Co . 186 N.Y.S 563 

Pa—^Atlantic Refining Co. v Penn¬ 
sylvania R. Co., 113 A. 570, 270 Pa. 
415. 

10 C J. p 181 note 14. 

58L Cal —^Murray v. Southern Pac 
R. Co., 296 P. 667, 112 Cal App 150 

59, Del —Carpenter v. Baltimore, 
etc, R. Co., 64 A. 252, 22 DeL 15. 

e(K Ga—^American Ry Express Co 
V. S & W Estroff, 125 S E. 40, 159 
Ga 58, affirming 12l SE. 711, 31 
Ga.App 577. 

10 C J. p 177 note 65. 

61. Kan.—Mangelsdorf Seed Co v 
Missouri Pac. R. Co., 280 P. 896, 
128 Kan. 729- 

Mo—^Morrison Grain Co. v. Missouri 
Pac Ry. Co, 170 S W. 404, 182 Mo. 
App 339. 

013 . Vt—N. Pelaggi & Co. v. Central 
Vermont Ry. Co., 121 A. 441, 97 
Vt 1. 
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signees, could not affect the rights of a consignee 
having no knowledge of the agreement.®^ 

Right to limit liability as affected by statutory 
provisions see infra § 91, and generally the CJ.S. 
title Commerce § 91, also 12 C.J. p 86 note 41-p 
89 note 84. 

§ 90. - Notice 

In the absence of express assent by the shipper, mere 
notice of a limitation of the common-law liability will not 
relieve the carrier, although such assent may be conclu¬ 
sively presumed under the interstate commerce act where 
a regulation limiting liability is filed with the interstate 
commerce commission. 

Contrary to the English doctrine, it has always 
been the rule in the United States that a common 
carrier cannot limit its common-law liability mere¬ 
ly by giving a particular notice to the shipper, or 
by a general notice to the public, although such 
latter notice is brought to the knowledge of the 
shipper. In either case, according to the great 
weight of authority, there must be express assent 
on the part of the shipper to render the hmitation 
binding.®^ Notwithstanding the notice, the owner, 
it is said, has a right to insist that the carrier shall 
receive and carry goods subject to all the incidents 
of his employment; and there can be no presump¬ 
tion, when they are delivered to, and received by, 
the carrier, that the owner intended to abandon any 
of his legal rights or to yield to the wishes of the 
carrier.®® Within the rule under consideration, 
it is very generally held that limitations marked 
or indorsed on the back of a shipping receipt or a 
bill of lading, or even on its face, are nothing 
more than a mere notice and do not bind the ship¬ 
per unless he knows of, and assents to, them,®® 
but where the limitation is stamped on the face 

ea. Ark —Southern Grocery Co. v. 

Bush. 198 S.W. 136, 131 Ark. 153. 

64 . Fla.—Payne v. Bryan, 105 So. 

832, 90 Fla. 174. 

Mich.—^Mosier v. American By. Ex¬ 
press Go., 178 N.W. 81, 211 Mich. 

19. 

Wash.—United Artists Corporation v. 

Pugret Sound Electric By., 211 P. 

873, 122 Wash. 537. 

10 C.J. p 138 note 54. 

Xn JEalne 

(1) It has been said that notices 
limitingr the carrier's liability have 
no effect unless brought to the 
knowledge of the owner of the goods 
before he entrusted them to the car¬ 
rier.—Sager v. Portsmouth, etc., B 
Co, 31 Me. 228, 50 Am.D. 659. 

(2) But carriers may restrict their 
general liability by notices brought 
home to the owner of the goods, be¬ 
fore or at the time of delivery to the 
earner, if assented to expressly or 


of the contract by the carrier’s agent in the pres¬ 
ence of the shipper, and before it is signed and 
delivered to him, he will be bound thereby.®^ On 
the other hand, it has been said that a distinction 
exists between the effect of those notices by a 
carrier which seeks to discharge itself from duties 
which the law has annexed to its employment and 
those designed simply to insure good faith and fair 
dealing on the part of its employer; in the latter 
case notice alone, if brought home to the knowledge 
of the owner of the property delivered for car¬ 
riage, will be sufficient.®® Furthermore, it has been 
held that where a shipper undertakes to prove a 
contract of shipment by the compands tariff rates 
as posted in the stations, which vary what would 
otherwise be the legal obligations of the company, 
he is hound by any provisions therein favorable to 
the carrier;®® and, of course, a common carrier 
may limit its responsibility for freight by notice 
containing reasonable restrictions, if brought home 
to the owner of the goods and assented to, and if 
the terms for transportation were adopted as the 
contract between the parties.^® 

Filing of regulations with interstate commerce 
commission. Although there is authority to the 
contrary,it is generally held that under the in¬ 
terstate commerce act and its amendments a reg¬ 
ulation filed with the interstate commerce commis¬ 
sion limiting the liability of the carrier to a spea- 
fied amount, in the absence of the declaration of a 
greater value, is conclusively presumed to he a 
part of the contract of carriage and governs the 
liability of the carrier.'^^ -phe shipper is hound 
to take notice of the rates filed, and actual want 
of knowledge is no excuse; and to the extent 
that such limitations of liability are not forbidden 

N’T—^Hollister v. Nowlen, 19 Wend. 

234, 32 Am D 455. 

10 C J. p 139 note 60. 

V. Norwich, 
etc., R. Co., 100 Mass. 26, 1 Ani.R. 
78. 

70- Fla.—Atlantic Coast Bine B. Co 
V. Coachman, 62 So. 377, 59 Fla. 
130, 20 Ann Cas 1047. 

10 C J p 139 note 62. 

71- Mo —^Drey, etc.. Glass Co. v. 
Missouri Pac B. Co, 136 S.W 757, 
156 Mo.App. 178. 

72- U.S.—^Boston, etc., B. Co v. 
Hooker, Mass., 34 SCt. 526. 233 U. 
S 97, 58 L.Ed. 868. LR.A.1915B 
450. AnnCas.l915D 593. 

10 C.J p 139 note 63. 

Corpus Juris is cited in support of 
this rule in Gus Mayer Co. v. Louis¬ 
ville & N B Co., 153 So. 249, 252, 
228 Ala. 290. 


impliedly hy the owner.—^Fillebrown 
V. Grand Trunk R Co., 55 Me. 462, 92 
AmD. 606. 

In XTorth Carolina see 10 C J. p 138 
note 54 [d]. 

In. Pennsylvania see 10 CJT. p 138 
note 54 [d]. 

65), Ill—Western Transp. Co v 

Newhall. 24 HI. 466 76 Am-B 760 
Okl—St Louis, etc, B Co v. Cope¬ 
land, ±02 P. 104, 23 Okl 837. 

G6L US.—^Michigan Cent R Co v 
Mineral Springs Mfg. Co., Conn, 
. 16 WalL 318. 21 LEd 297. 

10 C J. p 139 note 58. 

67- N Y.—^Royal Costume Co. v. 
Weir. 95 N T S- 575, 48 Misc. 376. 

63. Ill —^Boscowitz V. Adams Ex¬ 
press Co, 93 IIL 523. 34 Am R. 191 
—Oppenheimer v. U. S Express 
Co., 69 IIL 596. 18 Am.B. 596. 


69- Mass.—^Burroughs 
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by law they become, when filed, a part of the 
rate.^^ Where a carrier had no joint rates over 
its line and that of a connecting carrier, but the 
rates of each were duly published, the fact that no 
through rates were published did not relieve the 
shipper of notice of the connectmg local rates based 
on valuation.^^ In so far as any of the provi¬ 
sions of a uniform live-stock contract contravenes 
the settled principles of common law preventing 
a carrier from contracting against liability for loss 
caused by its own negligence, however, it gains 
nothing from being filed with the interstate com¬ 
merce commission.^® 

§ 91. Stipulations in Shipping Receipts 

or Bills of Lading 

a. Shipping receipts in general 

b. Bills of lading in general 

c. Stipulations in bill of lading or re¬ 

ceipt after delivery for shipment 

a. Shipping Beceipts in C^eral 

(1) Receipt made out by shipper 

(2) Receipt not made out by shipper 

(1) Receipt Made Out by Shipper 

Where the shipping receipt is made out by the ship- 
per he cannot claim ignorance of provisions therein limit¬ 
ing liability. 

Where a shipper of goods who has been provided 


with blank receipts fills out one ready for the sig¬ 
nature of the carrier’s agent and presents it to him, 
and the receipt is signed by the agent and return¬ 
ed, this constitutes a special contract between the 
parties, including all the provisions therein con¬ 
tained limiting the carrier’s liability, and the ship¬ 
per cannot plead ignorance of its terms.^® Under 
these circumstances, it is said, there is a proposal 
on the part of the shipper for a special contract 
wholly of his own creation,and, as stated infra 
§ 254, the shipper is presumed to know the con¬ 
tents of the instrument. 

(2) Receipt Not Made Out by Shipper 

Although there is authority to the contrary, the gen¬ 
eral rule, subject to statutory modification, is that the 
shipper is bound by a valid limitation of the carrier’s 
liability embodied in a receipt delivered by the carrier 
to the shipper and accepted by the latter. 

Where a stipulation for a valid limitation of 
the carrier’s liability is embodied in a receipt, 
delivered by the carrier to the shipper and accept¬ 
ed by the latter, by the weight of authority the as¬ 
sent of the shipper to such stipulation is presum¬ 
ed as will be shown in § 254, and the limitation 
thus embodied will be binding upon him as a 
special contract in the absence of evidence of 
fraud, imposition, or deceit practiced by the car¬ 
rier, and it is iTnunaterial that such shipper did not 
sign the receipt;*^® the agreement may be direct 


73- U.S—Kansas City Southern R. 
Co V. Carl. Ark, 33 S.Ct. 391, 227 
ITS. 639. 652. 57 LKd. 683. 

10 C J. p 140 note 64. 

74. Ky —Robinson v. Liouisville. etc., 
R. Co. 169 SW. 831, 160 Ky. 235. 

75- Mich.—Ginsbergr & Sons v. 
Wabash R. Co., 189 NT.W. 1018, 219 
Mich. 665, 28 A.Li.R. 518, affirmed 
Ginsberg: v. Wabash R. Co, 193 N. 
W 286. 222 Mich. 560. 

76- N T —Greenberg* v. Rapid Deliv¬ 
ery Kxpress Co, 163 N.T S. 102. 

10 C J p 140 note 66. 

Acceptance of receipt 
Where jeweler, returning diamonds 
to company which had submitted 
them for mspection filled in receipt 
of express company, excepting rate 
and agent’s signiature, agent insert¬ 
ing rate, signing receipt, delivering 
It, and receiving package, acceptance 
of receipt by jeweler made its provi¬ 
sions binding upon him.—^Tribble v 
Southern Dxpress Co., 96 S.E3. 712, 
111 SC 31, certiorari denied 39 SCt. 
287. 248 US. 582. 63 LRd. 432. 
Xnduciiig carrier to sign, receipt 
In an action for value of a trunk 
lost in transit, where plaintiff with 
full knowledge of his loss induced 
carrier’s agent to sign his receipt, he 


could not, to avoid being hound by a 
provision limiting liability for loss, 
complam that the signature was 
missing when he accepted the re¬ 
ceipt.—Wolfe V. American Ry. Ex¬ 
press Co., 197 N.W. 24, 197 Iowa 216. 
77. N.Y.—Bernstein v. Weir, 83 N. 

TS. 48, 40 Misc. 635. 

78- U.S —American Exp. Co. v. U. 
S. Horseshoe Co, Fa, 37 S Ct. 595, 
244 U S. 58, 61 D.Ed 990. 

Del—Windsor v. American Ry. Exp 
Co. 143 A 37, 4 W.W.Harr. 16 
N.T—Feynman v. American Ry. Ex¬ 
press Co, 234 N.Y S. 727, 134 Misc. 
223—Kolb V. Taylor. 168 NY.S. 
685, 102 Misc. 220—^Lichterman v. 
Barrett, 159 N.Y.S, 929, 95 Misc 
594 

Pa.—Kirwan v. Railway Express 
Agency, 179 A. 924, 118 Pa Super 
431—Yaeck v. Adams Express Co., 
69 Pa Super. 143. 

S D —Strong v. Wells Fargo & Co 
E-xpress, 164 N.W. 967. 39 S.D 389 
Wash—^United Artists Corporation v 
Puget Sound Electric Ry, 211 P- 
873, 122 Wash. 537. 

10 C J. p 140 note 70 
In Cl-eoxgia, although in cases aris¬ 
ing under the state statute a dif¬ 
ferent rule ordiTifli*iiy applies as 
shown mfra this section, the rule of 
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the text has been followed as the 
federal rule in an action based on an 
interstate shipment.—American Ry. 
Express Co. v. S & W. Bstroff, 125 
SE. 40, 159 Ga 58. affirming 121 S. 
E. 711, 31 Ga App. 577—^Lyneh v. 
Southern Express Co, 90 S.E. 655. 18 
GaApp. 761, conforming to answers 
to certified questions 90 S.E. 527, 146 
Ga. 68 

In Sonfh CaxoUna the rule of the 
text, being the federal rule, is ap¬ 
plied where interstate shipments are 
involved —^Huddy v. Railway Ex¬ 
press Agency, 188 SE. 247, 181 S.C. 
508 

ITiider federal legledatioii 

(1) Under the Cummins amend¬ 
ment, permitting the carrier to limit 
its liability to a stated value, unless 
a greater value is declared in writ¬ 
ing by the shipper or agreed on in 
writing as the released value of the 
property, it is not essential that an 
express receipt limiting the liability 
to the basic valuation in considera¬ 
tion of the reduced rate he signed 
by the shipper to be binding on him. 
although such signature would bo 
additional evidence of his agreement, 
hut his acceptance of the receipt, the 
contents of which he is presumed 
to know, IS an assent to its terms;. 
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and express or it may arise indirectly out of the 
acceptance by the shipper of a receipt from the 
earner in which the limitation is embodied.^® The 
fact that the provision was printed on the back of 
the receipt does not prevent it from limiting the 
carrier’s liability where it was made a part of the 
contract by reference and there was no intent or 
tendency to deceive.*® In order to effect a limi¬ 
tation of liability, however, the provisions relied 
on must be dear and free from ambiguity.*^ 
Where several receipts containing limitations of 
the carrier’s hability are given for property con¬ 
signed, each receipt constitutes a spedal contract 
for the transportation of the property named there¬ 
in, so that a limitation of liability on a receipt ap¬ 
plies only to the property described therein.*^ 

While it is held or said in a number of dedsions, 
considered infra § 254, that the possession of the 
receipt is merely prima fade evidence of the ship¬ 
per’s assent to the stipulations contained therein, 
the general rule seems to be that his acceptance 
of the receipt is condusive on the shipper and will 


estop him from denying the acceptance of the con¬ 
tract with its limitation, and, accordingly, the ship¬ 
per cannot be heard to say that he did not know 
of the limitations in the contract of shipment,** 
and where no fraud or deception is practiced 
by the carrier the limitations contained in the 
receipt, if reasonable and not contrary to public 
policy, will be binding on the shipper, although he 
failed to read them.*^ The shipper will not be 
permitted to say that by reason of his own inatten¬ 
tion he did not read the terms and conditions and 
thereby impose upon the carrier a greater liability 
than that expressed in the contract,*5 and it has 
been held that the fact that the shipper was unable 
to read does-not in any way affect the operation of 
the rule,** although it has been said that without 
any explanatory evidence it is difficult to under¬ 
stand how the carrier can claim a contract in its 
favor with such a person.*^ 

A distinction has been drawn, however, in the 
matter of the effect of acceptance of receipts, be¬ 
tween freight and baggage cases.** The effect of 


so as to make it the written agree¬ 
ment of the parties. 

U.S —^American Ry. Eixpress Co. v. 
Lindenburg, 43 S Ct. 206, 260 IT.S. 
584. 67 J 4 Ed. 414, reversing Linden- 
burg V, American Ry Express Co., 
106 S.E 884, 88 W.Va 439. 

Iowa.—Wolfe v American Ry. Ex¬ 
press Co, 197 H.W. ‘ 24, 197 Iowa 
216 

Minn —^Sands v. American Ry Ex¬ 
press Co., 193 N.W. 721 , 154 Minn. 
308 ^ 

(2) This rule applies notwith¬ 
standing recital in the receipt that, 
if the shipper desires to release the 
value to not exceeding the stated 
value, he may do so by inserting 
therein a statement to that effect, 
such recital being merely explana¬ 
tory, and not exclusive, nor consti¬ 
tuting‘part of the contract—^Wind¬ 
sor V American Ry. Express Co., 143 
A. 37, 4 W.W.Harr..I)el., 16. 
Upbility resting on. contract 

The owner of goods shipped In in¬ 
terstate commerce under a limited 
liability contract, and embezzled by 
the earner's employee, cannot avoid 
the limitation of liability by proving 
that the shipment and assent to the 
limitation were without her consent, 
as the earner's liability arises only 
from the contract —^Henderson v. 
Wells Fargo & Co. Express, Tex.Civ. 
App., 217 S W. 962. 

79- N.Y.—Greenwald v. Barrett, 92 
NB 218, 199 N.Y. 170, 177, 35 L 
R.A.N.S. 971. 

00 . S D —Strong v Wells Fargo & 
Co. Express, 164 N.W. 967, 39 S B. 
389. 

10 C J. p 140 note 70 Ec3- 


81- Mich—Mosier v. Amencan Ry. 
Express Co, 178 NW. 81, 211 Mich 
19. 

Va—Adams Express Co. v. Allen. 100 
S.E. 473, 125 Va. 530. 

Indistinct printing 

A receipt in the form of a bill of 
lading delivered to the shipper of 
some horses over a railroad contain¬ 
ed a clause limiting the liability of 
the earner to one hundred dollars on 
each horse, but the shipper denied 
havmg read it. This clause was de¬ 
scribed in the report as printed over 
the clauses of the receipt Vhich were 
in black ink, and at right angles to 
them. It was itself m red ink, and 
looked as if it might have been im¬ 
pressed upon the receipt after the 
latter was printed by some hand or 
power stamp. The coloring was far 
from bright, and parts of it, by rea¬ 
son of the size of type, and by rea¬ 
son of its being printed across the 
black lines of the receipt, could not 
be read without the most careful m- 
spection. It was held that the ship¬ 
per was not hound by the conditions 
m this clause—New York, N H. & 
H R Co. V Saj'les, NY., 87 F- 444, 
32 CCA. 485. 

82. NY.—^Rappaport v. White's Ex¬ 
press Co, 131 N.Y.S 131, 146 App. 
Div. 576. 

83. U.S,—^American Exp. Co. v. U. S. 
Horseshoe Co, Pa, 37 S.Ct 595, 244 
U.S. 58, 61 L Ed. 990 

Ohio.—^Adams Express Co. v Starkey, 
21 Ohio Cir.Ct,NS, 326, 4 Ohio 
App. 121 Contra, Mack v. Great 
j Western Transp Co, 3 Ohio CirCt, 

I 36, 2 Ohio Cir.Dcc. 22. 
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Shipper’s actual ignorance of limi¬ 
tation of liability clause in shipping 
receipt issued by motor carrier did 
not deprive the earner of right to 
insist on limitation of liability, m 
view of ample opportunity afforded 
shipper to familiarize himself with 
limitation of liability clause—Fault¬ 
less Clothing Co. V Branch Storage 
Co, 300 N.Y.S. 642, 165 Misc. 658. 

St U.S —American Exp. Co. v. U 
S. Horseshoe Co, Pa, 37 S Cl 595, 
244 U.S. 58, 61 L Ed. 990. 

Mass—^Boynton v. American Express 
Co. 108 NE. 942, 221 Mass 237. 
NY.—^Barter v. Barrett, 174 NYS. 
779, 186 AppDiv. 715—^Lichterman 
V. Barrett, 159 N.Y.S. 929, 95 Misc. 
594. 

10 C J. p 141 note 76. 

85^ U.S—American Exp. Co. v. U S. 
Horseshoe Co., Pa., 37 S Ct. 595. 
244 US. 58, 61 L Ed. 990. 

10 C.J. p 141 note 76. 

86. AJa.—Jones v. Cincinnati, etc., 
R. Co., 8 So. 61. 89 Ala. 376, 379. 

10 C J. p 141 note 77. 

Illiteracy of agent 

Although shipper's servant, who 
delivered trunk and took receipt, was 
illiterate, liability of defendant ex¬ 
press company was held limited by 
amount stated in its receipt, where 
amount paid for transportation enti¬ 
tled shipper only to such amount un¬ 
der filed tariffs—Kolb v, Taylor, 168 
NYS 685, 102 Misc. 220. 

87. NY—^Berlinsky v. Barrett, 173 
N.YS 449. 

88- N.Y—Baum v. Long Island R. 
Co., 108 N.Y.S. 1113, 68 Misc. 34— 
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the acceptance of receipts in baggage cases see 
infra § 877. 

Minority rule. Notwithstanding the general rules 
heretofore stated, it is held in a number of deci¬ 
sions, independently of statute, that a limitation in 
a shipping receipt, which is not shown to have been 
brought to the attention of the shipper at the time 
of shipment and assented to by him, is not binding, 
and that assent to a limitation of liability does not 
arise from acceptance of the receipt by the shipper, 
in silence.®® If, however, a shipper has actual 
knowledge of a clause in a shipping receipt which 
limits the liability of the carrier to an amount there¬ 
in stated, and he accepts the receipt in silence, 
such acceptance estops him from afterward as¬ 
serting the value to be greater.®® 

Effect of statutory provisions. Under a statute 
providing that a party who accepts a contract for 
carriage with a knowledge of its terms assents to 
the limitation stated therein on the amount of the 
carrier’s liability in case the property is lost or 
injured, the knowledge prescribed by the statute 
may be constructive as well as actual ;®i but the 
mere acceptance of a receipt containing a hmita- 
tion of the amount of the carrier’s liability will 
not, as a matter of law, charge the consignor with 
a knowledge of such limitation.®^ 

Under a statutory provision that a common car¬ 
rier cannot limit its legal liability by any notice 
given by publication or by entry on receipts g^ven, 
but may make an express contract and will then 


be governed thereby, an express contract is neces¬ 
sary, and the shipper, by the mere acceptance of a 
receipt, is not bound by the limitations therein con¬ 
tained.®® It is said that an express contract made 
with the shipper of the goods limiting the liability 
of the carrier must be made independently of the 
receipt given for the goods and must be proved 
independently thereof, as any other contract is 
proved when entered into by two or more parties;®^ 
but this principle does not prevent the parties from 
using the terms set out in the receipt as a basis on 
which an express contract may be made.®^ 

Under a statute which provides that, when any 
property is dehvered to a common carrier to be 
transported, it shall not be lawful for the car¬ 
rier to limit its common-law liability by any stip¬ 
ulation expressed in the receipt given for the 
property, the mere acceptance by the shipper of a 
receipt containing limitations of liability does not 
constitute an assent to such limitations nor prevent 
him from recovering fuU compensation for loss or 
inj'ury.®® In order to bind the shipper, it must ap¬ 
pear that he was aware of the restriction in the 
receipt.®^ A clause in a receipt limiting and re¬ 
stricting the carrier's liability, if understanding- 
ly assented to by the shipper, is, however, bind¬ 
ing.®® 

The effect of the Oimmins amendment to the In¬ 
terstate Commerce Act was to nullify provisions 
limiting liability contained in public tariffs and in 
bills of lading, and the second Cummins amendment 


Addoms v. Weir, 108 N.Y.S. 146, 56 

Misc. 4S7. 

"Cases where parties, proposing: to 
have articles of property transport¬ 
ed hy a common carrier, deliberate¬ 
ly enter into some necessary contract 
relating: to the transportation, differ 
materially from those cases of trav¬ 
elers who commit their trunks, or 
articles of bag:g:ag:e, to an ag:ent of 
some express or transfer company, 
and receive at the moment some pa¬ 
per, which, as it has been said, 
amounts simply to a voucher en¬ 
abling: them to follow and identify 
their property. (Madan v. Sherard. 
73 NY. 329, 29 Am R. 163.) The dif¬ 
ference is very obvious m the cir¬ 
cumstances, which, in the one case, 
usually admit of no neg:otiation, or 
discussion; while, in the other, the 
shipment of the property is a matter 
of arrangrement, with full oppoi>- 
tunity for deliberate action.”—Zim¬ 
mer V. New York, etc., R Co., 33 N. 
E 642, 137 N.Y. 460. 463. 

What is a fxalgrht shipment 

Where one shipped his trunk by 
express and agreed to pay a specified 


sum for the expressag:e when deliv¬ 
ered at his residence, and there was 
nothing: to show that he was about 
to become a passeng:er of the ear¬ 
ner, the shipment was one of ex¬ 
press freig^ht, and not a bag:g:ag:e 
matter, binding: him, in the absence 
of fraud or imposition, to the print¬ 
ed receipt given him limiting the 
carrier’s liability to a specified sum. 
—Baum V. Bong Island R Co., 108 
N.Y S. 1113, 58 Misc. 34. 

89. N J.—Higgins V. IT. S. Express 
Co., 85 A. 450, 83 N.J.Law 398. 

10 C.J. p 142 note 85. 

90. NJ.—Aikinson v. New York. 
Transfer Co.. 71 A. 278, 76 NJ 
Law 608. 

91- Cal.—Curtis v. United Transfer 
Co, 138 P. 726, 167 CaL 112. 
oa. Cal.—Curtis v. United Transfer 
Co., supra. 

10 C J. p 143 note 88 
93 l Ga—American Ry. Express Co 
V. Jones, 110 S.E. 513, 28 GaApp 
175. 

10 C.J. p 143 note 90. 

BSfexence to uniform receipt 

Where an express receipt for a 
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shipment referred to the uniform ex¬ 
press receipt, provisions in such uni¬ 
form receipt limiting the carrier’s 
liability were not a part of the con¬ 
tract, and did not limit the carrier’s 
liability in the absence of a special 
agnreement by the shipper—American 
Ry. Express Co. v. Jones, 110 SE. 
513, 28 GaApp. l75. 

94. Ga—Southern Express Co. v. 
Purcell, 37 Ga 103, 92 AmD. 53. 

95. Ga—Southern Express Co. v. 
Hanaw, 67 S.E. 944. 134 Ga 445, 
137 Am.S.R 227. 

90L Ill —Nonoluck Silk Co. v. Adams 
Express Co, 99 N.E. 893, 256 HL 
66, affirming 166 llLApp. 519. 

10 C.J. p 143 note 93. 

97- Ill.—Platt V. Pacific Express Co., 
95 N.E. 1089, 251 IlL 243. 

98. HI.—Boscowitz V. Adam** Ex¬ 
press Co., 93 Ill. 523, 34 Am. R. 
191—^Dwyer v. American Railway 
Express Co., 280 HlApp. 11—Pro¬ 
duce Reporter Co. v. Adams Ex¬ 
press Co., 176 llLApp. 74. 



CABBIEB8 


13 C.J.S. 


§ 91 


did not cTiang^e the first amendment in that re¬ 
gard.^® 

b. Bills of Lading in Greneial 

Generally, although the contrary has been asserted, 
valid stipulations limiting the carrier's liability which are 
embodied in a bill of lading accepted by the shipper are 
binding upon him although he has not formally assented 
thereto. Limitations of liability by stipulations In bills 
of lading are governed by applicable statutory provisions. 

A common carrier may limit its common-law 
liability by receiving the shipment for transpor¬ 
tation, subject to all the terms and conditions of 
the uniform bill of lading.^ The nature of the 
bill of lading as constituting a contract between the 
carrier and the shipper will be discussed infra § 
123; and the discussion here is confined to the ef¬ 
fect of provisions in such a contract stating the 
limitations, if any, under which the goods are re¬ 
ceived by the carrier for transportation. 

Although the contrary view has been taken,* as a 
general rule, in the absence of controlling statutes 
providing otherwise, if a formal bill of lading is 
executed by the carrier, delivered to the shipper 
and accepted by him as evidence of the terms 
of shipment, valid stipulations embodied therein 
limiting the carrier's liability will be binding on 
the parties, and no formal assent to the limitation 
of liability by signature to the bill of lading, or 
otherwise, is essential on the part of the shipper;® 
nor is it necessary in view of the rule stated in¬ 


fra § 254, that the stipulation limiting the carrier’s 
liability be expressly called to the shipper’s atten¬ 
tion, since, as there shown, it will be presumed that 
the shipper was apprised of the contents of the 
instrument, and that he assented to its terms; and 
he will not be heard to say that stipulations there¬ 
in limiting the carrier's liability were not known 
and assented to by him. Thus he cannot show, to 
defeat the exemption, that he did not read the in¬ 
strument;^ and this principle is especially ap¬ 
plicable where he signed the bill of lading or spe¬ 
cial contract limiting the carrier's common-law lia¬ 
bility,® notwithstanding he executed it hurnedly 
and without due consideration,® or where for sev¬ 
eral years previous he had been receiving bills 
of lading in the same form and terms as the one 
in question.^ So, where the shipper obtains a blank 
bill of lading from the carrier’s agent and fills it 
out and presents it to such agent for his signa¬ 
ture, and the agent signs it, the shipper is con¬ 
clusively bound by its terms and cannot be heard 
to say that he had not acquainted himself there¬ 
with.® Moreover, knowledge of the fact that such 
stipulations are usually contained in the bill of lad¬ 
ing issued by the carrier will affect the shipper with 
notice thereof in a particular case.® Failure to de¬ 
liver bills of lading to shipper, who left the country 
without direction as to their delivery, does not pre¬ 
vent the carrier from claiming the benefit of ex¬ 
emptions therein.^® 


99- HI. —Gardner v. Railway Ex¬ 
press Agency, 274 RLApp. 626. 

1- N.Y —StTahs V. New York Cent. 
K Co., 184 N.Y.S. 362, 113 Misc. 
273. 

2. S.C.—Southern Ry. Co, v. Kim¬ 
ball, 88 S.E. 14, 103 S.a 365. 

10 C.J. p 145 note 11, 

Directing’ attention to provision 
While the parties ^ may limit the 
earner's liability, the shipper's at¬ 
tention must be called to the limita¬ 
tion, and the mere insertion in the 
bill of lading of a stipulation to that 
effect is not binding on the parties 
—Southern Ry. Co. v. Elimball, 88 S 
E. 14. 103 S.C. 365. 

3. Ga.—American Ry. Express Co. 
V S. & W'. Estroff, 125 S E 40, 159 
Ga. 58, affirming 121 SE. 711, 31 
Ga.App. 577. 

Mass.—^Aradalou v. New York, N. H 
& H. R. Co.. 144 NE 297, 225 
Mass. 235. 

NC.—^Rogers & Co. v. East Carolina 
Ry., 118 S.E. 885, 186 N.C 86. 
Ohio—Adams Exp Co. v. Starkey, 4 
Ohio App 121, 21 Ohio CirCt.NS., 
326—Cincinnati, etc., R. Co. v. 
Berdan, 22 Ohio Cir.Ct. 326, 12 Ohio 
Cir.Dec. 481. 


Okl—Chicago, R I. & P. Ry. Co. v. 

Geissler, 61 P2d 14. 

Tenn—^Tennessee Central Ry. Co. v. 

Russell, 15 Tenn App. 312. 

Wis.—^McGovern v. Ann Arbor R. Co , 
162 NW. 668, 165 Wis 525. 

10 CJ. p 143 note 98, p 145 note 11 
[b] (3). I 

Xn absence of conversation between 
shipper and carrier of interstate 
shipment as to limitation of liability, 
both were bound by bill of lading.— 
Aradalou v. New York, N. H. & H 
R Co., 114 NE. 297, 225 Mass. 235. 

"Owner’s rislc*’ 

By acceptance of bill of lading 
covering car of apples, which bill in¬ 
cluded words “owner's nsk," or let¬ 
ters understood by parties to be 
equivalent, consignor relieved carrier 
from liability as insurer and limited 
it to liability for negligence.—^Mc¬ 
Govern V. Ann Arbor R. Co., 162 N. 
W. 668, 165 Wis. 525. 

4. U S.—American Exp. Co. v. U. S 
Horseshoe Go., Pa., 37 S.Ct. 595, 
244 U.S. 58, 61 H.Ed. 990. 

Ill.—Sweetser v. Chicago & Alton R 
Co.. 196 Ill App 623. 

Ohio.—Adams Express Co. v. Starkey, 
4 Ohio App. 121, 21 Ohio Cir.Ct.. 

I N.S., 326- 


Okl—Chicago, R. I & P. Ry Co. v. 
Geissier, 61 P.2d 14—Chicago, R 
I. & P. Ry. Co. V. Craig. 157 P. 87, 
59 Okl. 18. 

10 C J. p 144 note 4. ' 

5- US —American Exp. Co. v. U S 
Horseshoe Co. Pa. 37 S CL 595, 
244 US. 58, 61 L Ed. 990. 

Ill—Sweetser v. Chicago & Alton R 
Co., 196 IlLApp 623. 

10 C J. p 144 note 5. 

Knowledge of contents 
A shipper of live stodE who duly 
executes a special contract of ship- 
menL m law, has knowledge of its 
contents —^Bilby v. Atchison, T. & 

5. P. Ry. Co, Mo, 199 S.W. 1004. 

6. Okl—Chicago, R. I. & P. Ry. Co. 
V. Craig. 157 P 87, 59 Okl. 18. 

7- Me.—^Hix V. Eastern SS. Co, 78 
A. 379, 107 Me. 357. 

8. U S.—Cau V. Texas, etc, R Co. 
La, 113 F. 91. 51 CCA 76. af¬ 
firmed 24 SCL 663. 194 U.S. 427. 
48 LEd. 1053- 

9- N.Y.—Ghormley v. Uinsmore, 63 
N Y Super. 36. 

10 C.J. p 144 note 2 [a]. 
lO. U S —Callister v U. S Shipping 
Board Merchant Fleet Corporation, 
H.CJSr.Y.. 21 F.2d 447. affirmed, a 
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Nevertheless, the provisions assuming to Lmit 
the liability of the carrier should be so stated that 
they may be easily comprehended; and if not 
they are inoperative.^^ Furthermore, the shipper 
is not bound where he is prevented by the earner’s 
fraud from reading or otherwise obtaining a knowl¬ 
edge of the terms of the bill of lading,12 or where 
he did not assent but specifically objected to the 
limited liability clause and signed only after he 
was told that no other contract could be given to 
him.i^ That a shipper filed a claim for damages 
with the carrier’s agent does not show an accept¬ 
ance of the bill of lading limiting the carrier’s 
liability, where the shipper informed the agent 
he had not signed the bill, and the agent refused 
to take up the claim until the bill of lading was 
filed therewith.!^ 

Provisions of a bill of lading issued for a con¬ 
templated shipment will be binding if the shipment 

is made thcreunder.^5 

Limitations m a bill of lading issued to and ac¬ 
cepted by a third person not the agent of the ship¬ 
per arc not binding on the latter, if he did not 
know of them until after the loss or injury.^® 

Effect of statutory provisions. Under a stat¬ 
ute providing that where a consignor receives a 
bill and makes no objection neither he nor any per¬ 
son who accepts delivery of the goods or seeks to 
enforce any provision of the bill shall be allowed 
to deny that he is bound by any lawful condition 
thereof, a shipper accepting a bill without objection 
is deemed to have assented to the lawful limitations 


of liabihty contained therein and is bound by 
thein;i7 and this rule applies whether or not the 
shipper or his agent actually knew what was in 
the bilLi® 

Where a statute provides that when any prop¬ 
erty is delivered to a common carrier to be trans¬ 
ported, it shall not be lawful for the carrier to limit 
its common-law liability by any stipulation express¬ 
ed in the receipt given for the property, it is held 
that where a limitation of the earner’s common- 
law liability is contained in a bill of lading which 
in its entirety constitutes both a receipt and a con¬ 
tract, the mere acceptance by the shipper of the bill 
of lading does not amount to an assent thereto so as 
to make the restriction binding.^® In order that 
restrictions contained in a bill of lading shall be 
binding, it is essential that either the shipper or his 
agent at the time of making the contract of ship¬ 
ment knew the terms and conditions of the bill of 
lading and assented thereto.20 Such assent mdst 
be shown by evidence dehors the instrument.^! 
The fact that the shipper filled up the bill of lading 
on a blank furnished by the initial carrier is only 
evidence tending to show assent .22 However, if 
the shipper accepts a receipt or bill of lading con¬ 
taining limitations of the carrier’s common-law 
liabihty, with a full knowledge of its terms, and 
with intent^to assent thereto, he is bound by such 
limitations whether or not he signed the receipt 
and if the parties specially contract with reference 
to limitation of liability, the shipper is bound by 
the instrument, and cannot relieve himself from its 
terms by reason of ignorance thereof.^^ By the 


C A., Callister v. XJ, S. Shipping 
Emergency Fleet Corporation, 30 
F2d 1008. 

11- N.Y —^Fenderson v. Lehigh Val¬ 
ley R. Co., 148 N.Y.S. 494, 163 App. 
Div 107. 

S C.—Southern R. Co v. Kimball, 88 
SE. 14, 103 S-C. 365. 

10 C.J. p 144 note 8. 

12. Tex —Southern Pac. R. Co. v 
Meadors, 140 S.W. 427, 104 Tex 
469 

10 C J. p 145 note 9. 

ZTo time to read 

Where a shipper is furnished cars 
for shipment of live stock, without 
requiring him to sign any written 
contract, and a contract is presented 
to him for signature after the stodhc 
is in the car and about to start, and 
where he or the person signing it 
does not know its contents, and has 
no time to read it, and signs to se¬ 
cure passes to attend the stock, such 
contract would not be a contract 
of the shipper, and the limitation re¬ 
stricting liability of the initial car¬ 
rier to damages on its own Ime is 

13 C.J.S.--12 


not binding—Atchison, T. & S. F 
Ry Co. V. White. Tex Civ.App, 188 
S W. 714, error refused. 

13. Utah.—^Bingham v. San Pedro, 
etc.. R. Co.. 117 P. 606, 39 Utah 
400 

10 C J. p 144 note 5 [b]. 

Id. SC —Southern Ry. Co. v. Kim¬ 
ball, 88 SE. 14, 163 SC. 365. 

15. U S.—^Robinson v Memphis, etc., 
R Co., CC-Tenn., 16 F 57. 

10. Mo.—^Hunter v. American Ry. 

Hixpress Co, App., 4 S.W 2d 847 
BiU issued to ladepeiidont shipper 
Where horses belonging to several 
individual shippers were put by the 
carrier into one car, and only one 
bill of lading was issued for the 
entire carload, it being issued to and 
accepted by one of the shippers, 
limitations 6ls to value contained 
therein are not bindmg on a shipper 
who did not know of what had 
been done.—^Hunter v. American Ry 
Express Co, Mo^App., 4 S.W.2d 847. 
17. IlL—House V. Wheelock, 254 IlL 
App. 149. 


18. Ill —^Bean v. Jackson, 207 Ill. 
App. 577. 

19- Ill—Wabash, etc., R. Co. v. 
Thomas, 78 NE 777. 222 Ill 337, 
7 LRA..NS. 1041. 

Wis—^3Berger-Cnttenden Co v. Chi¬ 
cago, etc, R Co . 150 N.W. 496, 159 
Wis. 256 

10 C J. p 145 note 13 

20- Wis —^Berger-Cnttenden Co. v, 
Chicago, etc., R. Co., supra. 

10 C J. p 145 note 14 

21- Ill.—^Illinois Match Co v. Chica¬ 
go, etc., R. Co, 95 N.E. 492, 250 HL 
396. 

22. Ill.—^Peoria Packing Co v Nash¬ 
ville, etc, R. Co., 164 IlLApp. 646. 

10 C J. p 146 note 19. 

23. Ill.—^Illinois Match Co. v. Chi¬ 
cago, etc, R. Co., 95 N.B 492, 250 
Ill. 390- 

10 C J p 146 note 20. 

24. lU.—Coles V. Louisville, etc., R. 
Co., 41 I11.APP. 607—Chicago, etc., 
R. Co. V. Hale, 2 IlLApp. 150. 
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enactment of the Carmack amendment, as to all 
cases within its operation, such statute and the de¬ 
cisions construing it are superseded, and the ship¬ 
per is conclusively presumed to know the terms of 
the bill of lading and the published rate filed with 
the interstate commerce commission.25 

Construing a statute providing that a common 
carrier cannot limit his legal liability by any notice 
given, either by publication or by entry on receipts 
given or tickets sold, but may make an express 
contract and will then be governed thereby, it is 
held, with reference to bills of lading, that a mere 
acceptance by the shipper of a bill of lading con¬ 
taining limitations of the carrier’s common-law lia¬ 
bility will not bind the shipper, but that such limi¬ 
tations must be expressly assented to by the ship- 
per,26 Where, however, the shipper himself filled 
out the blanks in the bill and then tendered it to 
the carrier for signature, it was held that, when 
si^ed and delivered to the shipper, it created a 
special contract as to the limitation of liability 
which was binding on the shipper and where a 
special contract is incorporated in the bill of lad¬ 
ing which IS signed by both parties on a con¬ 
sideration, the requirements of the statute are satis- 
fied.28 At least there must be an express con¬ 
tract^® 

e. Stipulations in Bill of T.siding or Eeceipt 
after Deliveiy for SMpment 

If the bill of lading or receipt is delivered after re¬ 
ceipt of the goods for shipment, stipulations therein lim¬ 
iting liability are ineffective in the absence of circum¬ 
stances making it apparent that such limitations were 
contemplated by both parties at the time of making the 
contract 

To be binding as a part of the contract of ship¬ 


ment the stipulation limiting liability must be em¬ 
bodied in the contract made at the time the goods 
are shipped. If without any receipt or bill of lad¬ 
ing being issued the goods are accepted by the car¬ 
rier for transportation, its common-law liability 
attaches, and the subsequent delivery to, and accept¬ 
ance by, the shipper or his agent of a receipt or 
bill of lading containing such stipulation will not 
constitute a part of a binding contract, for in such 
case there is no consideration for the subsequent 
agreement,®® and this rule apphes even though 
the receipt or bill of lading was delivered at the 
shipper’s request.®^ The doctrine that acceptance 
of a receipt or bill of lading containing stipulations 
limiting liability implies assent thereto,®® or that 
prior negotiations are merged in a subsequent writ¬ 
ten contract,®® has no application in such a case. 
It has been said that this prmciple is especially 
applicable to an action brought by the consignee, 
where, at the time the contract was made, it was 
agreed that the rights of the consignee should not 
be affected.®^ Furthermore, a recovery may be had 
for a breach of the parol contract without suing 
in equity to have the written contract reformed.® 5 

Limitation of rule. If there is an understand¬ 
ing arising out of the course of business by which 
bills of lading are to be delivered for goods shipped 
which contain stipulations limiting liability, then 
it may be presumed that the shipment in such course 
of business is made on the terms of such a bill of 
lading, and the stipulations therein will be bind¬ 
ing.®® So a receipt in the form of a contract of 
shipment containing a limitation of liability con¬ 
stitutes a binding contract, where it was delivered 
and accepted at the lime the charges were prepaid, 
pursuant to the understanding of the parties, even 


as. Ill.—Sweetser v. Chicag^o & Al¬ 
ton ,Il Co, 196 IlLApp. 623 
10 C J. p 146 note 22 

90. Ga.—Georgia Cent. R. Co. v. 
Lippman, 36 S S. 202, 110 Ga 665, 
50 LR.A. 673—Central R. Co. V. 
Hasselkus. 17 S.E. 838. 91 Ga. 382, 
44 Am-SR 37. 

10 C J. p 146 note 24. 

97- Ga.—Wallace v Matthews, 39 
Ga. 617. 99 Am-D 473. 

10 C.J. p 146 note 25. 

90. Ga.—Georgia R. Co. v. Spears. 
66 Ga. 485, 42 Axn.R. 81. 

99. Ga.—Southern Express Co. v. 
Hanaw, 67 S.£ 944, 134 Ga. 445, 
137 Ain.S R 227. 

10 C J. P 146 note 27. 

30L 111.—Behrends v. Chicago, R. I. 

& F. Ry Co.. 198 IlLApp 236 
Wash.—United Artists Corporation v. 


Puget Sound Mectnc Ry., 211 P. i 
873, 122 Wash. 537. 

10 CJ. p 177 note 65, p 178 note 70 
[a]. 

This statement in. Corpus Juris is 
referred to by the court in support of 
the conclusion reached in Goldstein v. 
Robert Dollar Co., 270 P. 903, 127 Or. 
29. 

Delivery after loss of goods 

Pact that earner's agent prepared 
and signed receipt for goods, which 
contained agreement as to released 
value, shippers knowing nothing of 
its preparation, and it not having 
been delivered to them until four or 
five months after shipment and loss 
of goods, was held not a declaration 
or agreement as to value such as 
would sustain earner's defense of 
limited liability.—American Ry. Ex¬ 
press Co. V. S & W Estrofl. 125 S 
E. 40, 159 Ga. 58, affirming 121 S.E. 

178 


711, 31 Ga.App. 577—10 CJ. p 177 
note 65 Lgh [h]. 

31. Ga.—Amencan Ry. Express Co. 
V. S & W. Estrolf, supra 

32. Or.—Goldstein v. Robert Dollar 
Co., 270 P 903, 127 Or 29. 

33- N Y.—^Bostwick v. Baltimore, 
etc., R Co, 45 N.Y. 712, reversing 
55 Barb. 137. 

N C —^Hamilton v. Westeni North 
Carolina R Co., 3 S E. 164, 96 N.C. 
398 

10 C.J. p 178 note 70 [a] 

34. S C—^Frasier v. Charleston, etc, 
R Co.. 52 S.E. 964, 73 S C 140. 

35- Ky.—liouisville, etc., R Co. v. 

Cooper, 56 S.W. 144. 21 Ky.L 1644. 
39. NY.—Shelton v. Merchants* Dis¬ 
patch Transp Co, 59 N.Y. 258. 

Tex—Ft. Worth, etc, R Co. v- 
Wright, 58 S.W. 846, 24 Tex.Civ. 
App. 291. 

10 C.J p 178 note 70 [c3. 
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though the goods had been actually shipped prior 
to such prepayment, since m such case the trans¬ 
action is not complete until the charges are prepaid 
and the receipt delivered.37 

§ 92- Agency in Malnng Contracts 

An agent authorized to ship goods has implied au¬ 
thority to make a shipping contract involving a limita¬ 
tion on the carrier's liability; and this rule applies to a 
consignor contracting for the consignee, but not ordi¬ 
narily to teamsters employed merely to deliver goods for 
shipment or to contracts made by the consignee, al¬ 
though unauthorized contracts may be ratified. 

One who has authority to ship goods for an¬ 
other has thereby implied authority to make a 
contract for their shipment involving a limitation 
of the carrier’s liability and a earner is not 
bound by any private instructions given by the 
shipper to his agent limiting the agent’s author¬ 


ity to bind the shipper nor is it material that the 
carrier knew of the agent’s ignorance of the value 
of the goods if it acted in good faith.^® It has 
been held, however, that an agent’s authority to 
ship goods does not include the power to limit their 
value where such limitation does not affect the 
carriage charges.^i Moreover, where the consignor 
makes a contract with the carrier for shipment 
before the goods are delivered, the agent who de- 
hvers the goods thereafter has no authority to 
accept a bill of lading which contains limitations 
of liability varying the contract already agreed 
on.42 As to the general authority of an agent of 
the shipper to make contracts with the carrier see 
the title Agency § 104. 

While the general rule has been applied as to 
a drayman or hke person hired by the shipper to 
deliver the goods to the carrier for transportation,^^ 


37- Iowa—Wolfe v. American Ry. 
Rxpress Co, 197 NW. 24, 197 Iowa 
216 

3BL U S —^American Ry. lEixpress Co. 
V Daniel, 46 S Gt. 15, 269 IIS 40. 
70 Li Ed. 154, reversing: 121 SE 
686, 157 Ga 731, whicli affirmed 116 
SE 660, 29 GaApp. 780, certiorari 
granted 44 S Ct. 461, 265 U.S 576, 
68 L. Ed 1187, vacated 132 S.E 144, 
35 GaApp 81—Great Nortliem R 
Co V O'Connor, 34 S Ct. 380, 232 
IT S 508, 58 It Ed. 703, reversing 
O'Connor v. Great Northern Ry 
Co., 136 NW. 743, 118 Minn. 223, 
and 139 NW. 618, 120 Mmn. 350. 
Colo—^Denver & R. G. H. Co. v. Teu¬ 
fel, 172 P. 1060, 64 Colo. 515. 

Ill—^Michclson V. Judson lYeight 
Forwarding Co, 189 HLApp 568, 
affirmed 109 NE 281, 268 Ill. 546. 
Mass —^Boynton v. American Express 
Co, 108 N.E 942. 221 Mass 237— 
Johnson v New York, N H. & H 
R Co. 104 N.E 445, 217 Mass. 203. 
NT—^Foster v Taylor, 157 NT.S 
571, 171 AppDiv. 511—^Miller v. 
Taylor, 164 N Y.S. 823. 100 Misc. 
18. 

Or —George v. Spokane. P & S. 

Ry. Co. 265 P. 408. 124 Or 598 
Wash—Wall-A-Hee v. Northern Pac 
Ry. Co. 41 P.2d 786. 

2 CJ p 663 note 25—10 CJ. P 146 
note 31. 

Agent of owner’s agent 

(1) Where the agent of the owner 
of goods employs an agent to take 
the property to a railroad comi>any 
and ship it, the owner is estopped 
from disputing that part of the con¬ 
tract which provided for a reduced 
rate of transportation and limitation 
of the carrier’s liability—^Button v. 
Chicago, L & Lf. R Co., 210 IllApp 
176. 

(2) So, where plamtifTs agent left 
a suit case with the hotel clerk, re¬ 
questing him to deliver it to the ex¬ 


press driver, after having ordered de¬ 
fendant express company to carry 
the case to a certam destmation, and 
the hotel clerk complied, and receiv¬ 
ed a receipt limiting the earner’s 
liability to fifty dollars, it was held 
that the hotel clerk was plaintifiTs 
agent, with authority to contract for 
limited liability —Miller v. Taylor, 
164 NTS. 823. 100 Misc. 18. 

Motel employee 

Where an express company was 
directed to call at a hotel for a 
trunk, and when the call was made 
the trunk was delivered to it by a 
maid, and she accepted a receipt 
tendered, containing the terms of 
shipment, it was held that the maid 
must he deemed the agent of the 
owner, and the owner became hound 
by limitations expressed m the re¬ 
ceipt.—^Barter v. Barrett, 174 N.T S. 
779, 186 AppDiv. 715 —2 C J. p 663 
note 25 [b]—^10 C-J- p 146 note 31 
[d] (2). 

39. tr.S—Great Northern R Co. v. 
O’Connor, 34 SCt. 380, 232 US 
508, 58 LEd. 703, reversing O’Con¬ 
nor V. Great Northern Ry. Co, 136 
N.W 743, 118 Mmn, 223, and 139 
N.W. 618, 120 Mmn- 359. 

10 C J. p 147 note 32. 

4(K U S —^American Ry. Express Co 
V, Daniel, Ga , 46 S.Ct, 15, 269 U 
S 40. 70 D.Ed. 154. 

41- Cal—Scranton v Southern Pac. 
Co, 245 P. 1102, 77 Cal App. 132 

4i2m N T —^Northern Assur. Co , Liim- 
ited, of London, v. B. A W Truck¬ 
ing Co, 299 NTS. 308, 252 App. 
Div. 323. 

10 C J p 147 note 33. 

mrhexe a hotel proprietor was au¬ 
thorized by a guest to deliver her 
trunk to an express company's agent 
and get a receipt, he had no author¬ 
ity to assent for her, to a limited 
liability clause contained m the re¬ 
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ceipt which he accepted—Stickel v. 
United States Express Co, 89 Al. 23, 
85 N J.Law 285. 

43- Or.—George v Spokane, P & S. 

Ry. Co, 265 P. 408, 124 Or. 598 
Rxpressmtan hired by owner’s agent 
Ill—Button v Chicago, L & L. R. 

Co, 210 IlLApp 176. 

Local stage line 

Where plaintifC sent her trunks by 
a local stage line to the railroad 
depot, with instruction to send them 
by express, and the stage line took a 
receipt limiting liability, but the 
trunks were subsequently damaged, 
the stage line was plaintiff’s agent — 
Walker V. Taylor, 174 N.YS. 520, 186 
AppDiv. 544. 

Transfer company acting as forwardU 
er 

I U.S —Great Northern R Co v. O’Con¬ 
nor, Mmn. 34 S.Ct. 380, 232 U.S. 
508, 58 LBd. 703 
Cases distinguished 

(1> “It is claimed by appellee that 
the limitation m the bill of lading to 
810 per 100 pounds was not binding 
upon him. because the bill of lad¬ 
ing was executed by Whitney and 
not pursuant to any authority given 
by appellee. The latter cites the 
case of New v Chicago, R. I & P. 
Ry. Co, 171 IlLApp, 488 In that 
case, however, the teamster who 
signed the bill of lading was only 
employed to 'move the household 
goods from South Ottawa to the 
Rock Island depot’, and the court 
said that it was clear the railroad 
knew that the plaintiff (the owner) 
was the consignor. In the instant 
case. Holmes, who employed Whitney 
to take the property to the railroad 
company and ship it to Chicago, and 
who gave him the money to pay the 
freight, was acting as an agent for 
appellee. It cannot be said, reason¬ 
ably, that there was any obligation 
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it has been held that the mere eniplo 3 nnent of one 
as drayman, cartman, or teamster to deliver goods 
to a common carrier for shipment does not of itself 
g^ve him authority to make any contract in behalf 
of the shipper, or to assent to any proposition on 
the part of the carrier to qualify his liability,^^ 
since under these circumstances the duty and au¬ 
thority of the drayman, the cartman, or the team¬ 
ster, as the case may be, ends with the delivery of 
the goods to the carrier^® A wide difference, it is 
said, exists between the instructions given to a 
personal agent to cause goods to be shipped and the 
mere emplo 3 rment of a carrier to carry goods to a 
shipping office.^® A fortiori a cartman cannot be 
presumed to have authority to enter into a con¬ 
tract limiting the carrier’s liability where his em¬ 
ployer sends a complete shipping order with the 
goods to be shipped.^^ However, where a course 
of business extending over several years had grown 
up between the shipper and the carrier whereby the 
drayman in every instance executed the ordinary 
release of valuation and exemption from damages 
beyond a certain sum, he must be considered the 
shipper’s agent for making the contract of ship¬ 
ment, and as such has authority to bind him.'*® 

Contract by consignor for consignee. Although 
there is some authority to the contrary,*® accord¬ 
ing to the weight of authority it is generally as¬ 
sumed, in the absence of proof to the contrary. 


that a consignor has authority to make special 
contracts with the carrier as to the terms of ship¬ 
ment, and the consignee will be bound by any rea¬ 
sonable stipulation limiting the carrier’s liability 
on the contract made by the consignor.®® The 
carrier is not bound to inquire as to the consignor’s 
authority, but is entitled to assume that it exists.®! 
This is especially so if the consignee accepts the 
benefits of the special contract.®^ If the consignor 
acting for the consignee exceeds his authority in 
consenting to limitations on the carrier’s liabihty, 
the carrier cannot be made to suffer thereby, unless 
actual notice of such fact is brought home to it.®® 

Contract made by consignee. The converse of 
the rule just stated is not necessarily true. The 
consignor is not bound by a contract made by the 
carrier with the consignee unless he has assented 
thereto.®* 

Ratification of unauthorised contract. The ship¬ 
per may ratify an unauthorized contract entered 
into by a cartman or a teamster®® or other per¬ 
son,®® but to constitute a ratification there must be 
full knowledge by the shipper of all the material 
circumstances.®^ 

§ 93. * Livestock Shipments 

Generally, although the rule is not without excep¬ 
tions, one arranging to ship live stock for another is con¬ 
sidered to have authority to make contracts limiting the 
carrier's liability. 


on the appellant to mahe an investi¬ 
gation and undertake to discover 
whether Whitney or Holmes were 
authorized to ship goods Whitney 
simply carried out the instructions 
of Holmes and Holmes undertook to 
do what appellee had requested, and 
it would seem that the latter is now 
estopped from disputing that part of 
the contract which provided for a re¬ 
duced rate of transportation and the 
limitation of liability on the part of 
the carrier."—^Button v. Chicago, I. 
& L. R. Co., 210 HLApp. 176. 178. 

(2) **The plaintiff asserts that the 
opinion in Gnce v. Oregon-Washmg- 
ton R & Navigation Co, 150 P. 862, 
152 P. 509, 78 Or 17, 37, Ann.Cas. 
1917H 645, sustains his theory of the 
law and supports plaintiff’s judg¬ 
ment. If this case is in conflict with 
the rule announced by the Supreme 
Court of the United States, then the 
federal rule is paramount It seems 
the facts differ somewhat in the two 
cases."—George v Spokane. P. & S 
Ry. Co., 265 P. 408. 411, 124 Or. 598 

4i4b Ill—^New V. Rock Island R Co., 

171 HLApp. 488. 

Or.—Gnce v. Oregon-Washington R. 

& Navigation Co. 150 P. 862. 78 Or. 

17, Ann.Cas.l017H 645, aflhmed 152 


P. 509, 78 Or 17. Ann Cas 1917E 
645 

10 C J- p 147 note 34. 

45y Or—Gnce v. Oregon-Washing¬ 
ton R &. Navigation Co, supra. 

4B. N J.—^Hill V. Adams Express Co , 
71 A. 683, 77 N.JLaw 19. 

4Br- N.J.—^Russell V. Erie R. Co., 69 
A. 151. 

10 C J, p 147 note 37. 

Cal.—California Powder Works 
V. Atlantic, etc, R Co, 45 P. 691, 
113 Cal 329. 36 L..R.A. 648 

10 C.J p 148 note 38 

48. Ill.—^Nonotuck Silk Co. v Adams 
Express Co. 99 N E 893, 256 Ill. 66 
—^Plaff V. Pacific Express Co, 95 
N.E 1089, 251 IlL 243—^Merchants’ 
Despatch Transp. Co v Joestmg, 
89 Ill. 152—Nonotuck Silk Co. v. 
Adams Express Co, 166 HLApp 
519. See Pacific Exp Co. v. Spauld- 
& Co , 199 Ill App 474. 

10 C.J p 148 note 43. 

50l La—^Hall v. Houston, E. & W 
T Ry. Co, 121 So. 769, 9 La App 
577. 

10 C.J. p 149 note 44. 

5L Del.—Klair v. Philadelphia, etc., 
R. Co., 78 A. 1085, 25 DeL 274. 
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58. SC.—^Harby v. Southern R. Co, 
55 SE 760, 75 SC. 321. 

10 C.J. p 149 note 46. 

5a. Mass.—^Briggs v. Boston, etc, R 
Co., 6 Allen 246, 83 Am.D. 626. 

10 C J. p 149 note 47. 

54fc Wis—White v. Goodrich Transp. 

Co, 1 NW. 75, 46 Wis- 493. 

55. Or—Gnce v. Oregon-Washing- 
ton R, etc., Co., 150 P. 862, 152 P. 
509, 78 Or. 17, AnnuCas 1917E 645. 

10 C J. p 148 note 39. 

56- NT—^Barter v. Barrett, 174 N. 

Y S 779, 186 App.Div. 715. 

Facts showing ratlilcatioiL 

Where an express company was 
directed to call at a hotel for a trunk, 
and it was delivered by a maid, who 
accepted an express receipt contain¬ 
ing the terms of shipment, and such 
receipt was promptly given to the 
owner, who retained it without objec¬ 
tion to the terms therein limiting the 
time for suit in case of loss, it was 
held that the maid’s authonty to de¬ 
liver the trunk and accept the receipt 
was ratified—Barter v. Barrett, 174 
NY.S. 779, 186 AppDiv. 715. 

57. Mo —Hunter v. American Ry. 

Express Co., App., 4 S.W.2d 847. 

110 C.J. p 148 note 40. 



13 C. J- S- 

While it has been held that an agent to ship live 
stock is authorized only to ship at the regular rate 
unless the entire matter be left to him, or the cir¬ 
cumstances be such that power to ship at a less 
rate whereby the carrier’s liability was limited could 
he inferred, and that a mere showing that an agent 
of the shipper signed a bill of lading limiting the 
earner’s liability is insufficient to establish his au¬ 
thority,5* as a general rule, one who arranges 
for the transportation of live stock belonging to 
another, at his request, must, in the absence of 
evidence to the contrary, be considered his agent 
for that purpose with authority to make a con- 
tract for transportation with the carrier limiting the 
earner’s common-law liability.59 The owner will 
be presumed to have known and assented to the 
provisions of the contract.®® 

It has been held that as a matter of law persons 
accompanying a shipment of stock during transpor¬ 
tation are not authorized to execute a contract lim¬ 
iting the carrier’s liability,®^ and that the carrier 
is not justified in assuming that such a person 
had such authority, particularly where an oral con¬ 
tract to receive, transport, and deliver the prop¬ 
erty involved had already been made with the own- 
er,®2 On the other hand, such contracts have been 


§94 

held to bind the owner under certain circumstanc- 
es.®3 

§ 94. Necessity of Giving Shipper Option be¬ 
tween Modes of Shipment 

Generally a limitation of liability in a contract is not 
valid unless the shipper was offered the choice between 
such contract and one imposing on the carrier the fuil 
common-law liability. 

In order to give validity to a limited liability con¬ 
tract the carrier should, at the time of entering 
into the contract, hold itself out as being in readi¬ 
ness to transport the freight tendered with or with¬ 
out such limitation, and allow the shipper the 
choice between the limited liability contract and 
one imposing on the carrier the full common-law 
liability; and if this is not done, the contract is 
void and the limitation is inoperative,®^ as tmder 
these circumstances it cannot be said that the con¬ 
tract is freely and fairly entered into, and the car¬ 
rier has by its own wrongful act prevented the 
making of a lawful contract binding upon the par 
ties.®® So, where the tariff of a carrier provid¬ 
ed for two kinds of service in the shipment of 
perishables, under which the shipper could assume 
responsibility for certain damages, or, by ^^.ymg 
an increased rate, could require the carrier to 
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58. S.C—Southern Ky. Co. v BCim- 
ball. 88 SE. 14. 103 SC 365. 

59. Ind—Cleveland. C.. C & St. L 
Ry. Co. V. Blind. 105 NE. 483, 182 
Ind. 398 

Mo—Stubblefield v St. Louis & S. 
F R. Co. 184 SW. 149. 194 Mo 
App. 396. 

10 C J. p 148 note 41. 
eo. N Y.—^Zimmer v New York Cent 
R. Co, 33 N.E €42, 137 N.Y 460 
61- Tex.—Southern Pac. Co. v. 

Meadors, Civ.App., 176 SW 882. 

10 CJ. p 148 note 41 [a]. 

62. Kan.—^Atchison, etc., R. Co. v. 
Watson, 81 P. 499, 71 Kan. 696. 

10 CJ p 148 note 41 [a]. 

63. Mass —Squire v. New York 
Central R. Co, 98 Mass. 239, 93 
AmD 157. 

Mmn—^Armstrong- v. Chicago, M. & 
St. P Ry Co, 54 N.W. 1059, 53 
Minn. 183 

10 C J p 148 note 41. 

64. XJ S.—^Union Pac. R. Co. v. 
Burke. 41 SCt. 283, 255 US 317. 
65 L Ed 656, affirming Burke v 
Union Pac R. Co. 124 N E. 119, 226 
NY. 534, which reversed 166 N.Y. 
S 100. 178 App-Div. 783—^The An- 
saldo San Giorgio I, CC.AN.Y., 73 
F.2d 40, reversing, DC., 3 PSupp. 
579, and certiorari granted The 
Ansaldo San Giorgio I v. Rhein- 
strom Bros. Co., 55 S.Ct. 217, 293 


US. 551. 79 LEd 654, affirmed 55 
S.Ct. 483. 294 U.S 494, 79 LEd. 
1016—A. C. Lawrence Leather Co 
V. Compagnie G6n4rale Transat- 
lantique, CGA.N.Y, 18 F.2d 930, 
affirming, D.C., 12 F.2d 83, and cer¬ 
tiorari denied Compagnie G^n^rale 
Transatlantique, 47 S.Ct. 770, 274 
U.S. 761, 71 L.Ed. 1338. 

Miss—^Hill Mfg. Co. V. New Orleans, 
M. & C. R. R Co., 78 So 187, 117 
Miss. 548, certiorari denied New 
Orleans, M. & C. R. Co v. Hill Mfg 
Co. 39 S.Ct. 11, 248 U.S. 571, 63 L 
Ed 426. 

Mo.—^Der Bogosian v Atchison, T & 
S. F. Ry Co. 202 S W. 1078. 

N.Y.—^F A Straus & Co. v. Canadian 
Pac Ry. Co, 173 NE 564, 254 N 

Y 407, modifying 238 N.Y.S 50, 

227 App Div. 316, which modified I 
234 NYS, 622, 134 Misc. 439— 

Burke v. Union Pac. R. Co, 124 N 
E 119, 226 NY 534, reversing 166 
NY.S. 100, 178 App-Div. 783, cer¬ 
tiorari granted Union Pac R. Co v 
Burke, 40 S.Ct 56, 251 US. 548, 64 
L Ed 409, and affirmed 41 S Ct 283, 
255 U.S. 317. 65 LEd. 656—^Magid 

V Compagnie Generate Transatlan- 

tique, 254 N.Y S. 1, 233 App Div. 
515, affirmed 182 N.E. 167, 259 N.Y. 
529—Kllthau v. International Mer¬ 
cantile Marine Co, 157 NE. 267, 
245 N.Y. 361, afltaaing 215 N.YS. 
718, 217 App Div. 22—Faultless 

Clothing Co. V Branch Storage Co.. 

181 


300 N.T.S. 643, 165 Misc. 658— 
Aronstem v New York Cent. R. 
Co. 230 NY.S 298, 132 Misc. 563, 
modified on other grounds 243 N.Y. 
S. 221, 136 Misc 352, certiorari de¬ 
nied 51 set. 28, 282 U.S. 850, 75 
L.Ed 754 

Tenn.—^Tennessee Central Ry. Co v- 
Russell. 15 Tenn.App 312. 

10 aj. p 149 note 51. 

Ooeam aad land shipment 

A carrier is not permitted to limit 
Its liability for loss occasioned by its 
negligence where only one rate is 
oSered to the shipper, so that he has 
no choice which can be made the 
basis of an estoppel, and therefore 
the provision of a bill of lading for 
ocean and land shipment limiting 
the value of the goods, even if it be 
construed to have been carried into 
the uniform bill of lading for the 
land shipment, does not limit the 
land carrier's liability for loss re¬ 
sulting from its negligence, where 
its rate schedules stated only one 
rate for those goods.—Union Pac. R. 
Co V Burke, 41 SCt. 283. 255 U.S. 
317, 65 LEd 656, affirming Burke v. 
Union Pac R. Co, 124 N.E. 119, 226 
NY. 534, which reversed 166 N.YS. 
100. 178 App-Div. 783 

GS. Ind.—^Toledo, St. L & W R Co. 
v Milner, 110 N.E. 757, 62 lDd.App. 
208. 

10 C.J. p 150 note 52. 
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assume the responsibility, it was primarily the duty 
of the earner to accept the shipment under its ordi¬ 
nary common-law liability expressed in the sec¬ 
ond option, when such service was requested by 
the shipper; but the carrier is not liable for such 
damage to goods shipped under the first option not¬ 
withstanding its refusal to accept the shipment un¬ 
der the second option, where such refusal was ex¬ 
cused by an unusual, unforeseen, and imavoidable 
shortage of cars suitable for the requested serv¬ 
ice.®® It is only when the common carrier acting 
as such seeks to secure relief from habilities im¬ 
posed on it by law in that capacity that it is nec¬ 
essary that the shipper be given an option as to 
the terms of the contract, however ;®7 as will be 
shown infra § 117, the general rules respecting 
limitation of the liability of a common carrier do 
not apply to a carrier not acting, within the scope 
of Its duty as common carrier. 

In considering whether a shipper had an oppor¬ 
tunity to choose between the common-law rate and 
the limited liability rate, it is held, the question 
is not what the contract recites in respect to the 
matter, but whether he had in fact a chance to 
choose between his common-law rate and a low¬ 
er rate with liimted liability.®® It is not essential 


that the alternative should be actually presented 
to the shipper, however;®® nor is it material that 
he did not know of the choice if such choice exist¬ 
ed it is sufficient if it would have been given 
had he demanded it.^1 Where the shipper exercises 
his option of choosing which of two rates he will 
ship by, his right to damages will be determined in 
accordance with any reasonable stipulations ac¬ 
companying the rate under which the shipment is 

madc.^2 

§ 95. Consideration 

a. Necessity 

b. Sufficiency 

a. Necessity 

A contractual stipulation relieving the carrier from 
its common-law liability must be supported by some suf- 
heient consideration. 

Inasmuch as the carrier is by law bound to 
carry at a reasonable rate for all who may apply 
without any limitation of common-law liability, a 
stipulation relieving him to any extent from the 
bability imposed by law must be supported by some 
sufficient consideration, and in the absence of such 
consideration the stipulation will not be valid,73 


ea Wash.—^Pacific Fruit & Produce 
Co V Northern Pac Ry. Co, 186 
P 852, 109 Wash 481, 10 A-L R. 
337. 

ei7- N.H.—^Bernardi Greater Shows v 
Boston & M. R R, 165 A. 124, 86 
NH. 146. 

68. NH.—^Kimball v. American Ex¬ 
press Co . 79 A. 492, 76 N H. 81 

10 C J p 150 notes 53, 56 [b]. 

69. US —Arthur v Texas, etc., R 
Co, 27 set 338, 204 US 505, 51 
Li Ed 590—Cau v. Texas, etc, R 
Co., Ua., 24 S.Ct 663, 194 U.S 427, 
430, 48 Li.Bd. 1053, affirming 113 P. 
91. 51 C C A 75 

10 C J P 150 note 55. 

76. Ark.—Scullin v. EoflC, 191 S.W. 
31. 126 Ark. 523. 

71- Ark.—St. Louis Southwestern R 
Co V Haynie. 179 SW 170. 120 
Ark 26 

10 C J p 150 note 56. 

72. Ill —^Pox V. Chicago & N. W 
Ry. Co. 199 IllApp 453 

10 C.J p 151 note 57 

73. U S.—The Ansaldo San Giorgio 
I V Rheinstrom Bros Co.. NY., 55 
set 483, 294 US. 494, 79 LEd 
1016—^Union Pac, R Co. v Burke, 
41 set. 283. 255 U.S. 317, 65 LEd 
656, affirming Burke v. Union Pac 
R. Co., 124 NB 119, 226 NT 534, 
which reversed 166 NY.S 100, 178 
App Div 783—^Lehigh Valley R 
Co. V. State of Russia, C.CA.N.Y., 


21 P2d 396, certiorari denied 48 S. 
Ct. 159, 275 US. 571, 72 LEd 432 
Cal —Murray v Southern Pac R. Co., 
296 P 667. 112 Cal App 150. 

Ind —^Illinois Cent R Co v. Mat¬ 
tingly. 119 NE 498, 69 Ind App 
166. 

Mo.—Grass v. St. Ijouis-San Francis¬ 
co Ry. Co, App, 238 S.W 551 
N Y —^F. A Straus & Co v. Canadian 
Pac Ry. Co. 173 NE 564, 254 N 
T. 407, modifying 238 NTS 50. 
227 AppDiv. 316, which modified 
234 N T.S 622, 134 Misc. 439—Kilt- 
hau V. International Mercantile 
Marine Co. 157 N.E 267, 245 N.T. 
361, affirming 215 NTS 718, 217 
App Div. 22—^Faultless Clothing Co 
V. Branch Storage Co., 300 N.Y.S. 
642, 165 Misc. 658 

Okl—^Enid Oil & Pipe Line Co v 
Charaplin, 240 P. 649. 113 Okl 170 
—St. Louis & S P. R Co V Ladd. 
178 P. 125. 72 Okl 55—Haskell v. 
SL Louis & S. P R Co, 162 P 459. 
62 Okl 116—St, Louis & S F. R 
Co V. Wynn, 156 P. 346, 56 Okl 
509. 

Tex.—Chicago, R I & G. Ry. Co v 
Jenkins, Civ. App, 196 S.W. 679, 
error refused 

10 CL p 151 note 60, p 164 notes 
55, 57, 63, p 166 note 77, p 177 note 
63, p 179 note 79. 

T-imitatioiL as to value 

(1) It IS frequently stated that a 
consideration is necessary to sus¬ 
tain a contract limiting the liability 
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of the carrier as to value—^Der Bo- 
gosian V. Atchison, T. & S P. Ry. 
Co . Mo, 202 S W 1078—^HuU v Chi¬ 
cago, B. & Q R Co. 208 SW 494. 
200 Mo App 392—Wilson v. Chicago 
Great Western R. Co, Mo App, 190 
SW 22—10 CJ. p 166 note 77. 

(2) This rule applies to a contract 
providing that in case of loss the 
damage for which the earner shall 
be liable shall be computed on the 
basis of the value of the goods at 
the time and place of shipment — 
New York, C. & St L Ry Co. v The 
Euclid Builders Supply Co, 11 Ohio 
App 196—10 C.J. p 177 note 63. 

(3) A bill of lading which limited 
carrier's liability to a stipulated 
amount per package unless higher 
value was declared. In which case 
either declared value or market value 
at place of shipment, whichever was 
less, was taken, was void as without 
consideration in not giving the ship¬ 
per a choice of rates, since, even 
though the shipper placed a higher 
valuation thereon and paid a cor¬ 
respondingly higher rate, he could 
not recover more than the value of 
the goods at the time and place of 
shipment.—P. A. Straus & Co. v. 
Canadian Pac. Ry. Co, 173 N.E 564, 
254 NY. 407, modifying 238 NY.S. 
50, 227 AppDiv. 316. which modified 
234 N.Y S. 622, 134 Misc 439—Magid 
V. Compagnie General Transatlan- 
tique, 254 NTS. 1, 233 App Div 516, 
affirmed 182 N.E. 167. 259 N.Y. 629. 
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notwithstanding the contract recites that it is based 
on a consideration and, even where the car¬ 
rier contracts to transport property under a limit¬ 
ed liability for a good consideration, such as a 
reduced rate, such contract is of no effect where 
the carrier did not in fact transport the property 
at a reduced rate.^® 

b. Sufficiency 

To constitute a sufficient consideration for a special 
limited liability contract, the services rendered by the 
carrier or the charge for carriage must be different from 
what they would be if there were no special contract. 

There is not a sufficient consideration for a stip¬ 
ulation limiting the carrier’s common-law hability 
where the services rendered by the carrier and the 
charges for carnage are in no respect different 
from what they would be if there were no special 
contract.^® So mere acceptance of goods and an 
agreement to ship them do not constitute a suffi¬ 
cient consideration,^^ the reason for this being that 
the carrier is bound, on the shipper’s demand, to 
perform the transportation without exacting from 
the shipper an agreement to relieve the earner from 
any part of its common-law liability.^® Further¬ 
more, a special contract limiting the hability of the 
earner issued and accepted after the shipment is 


unsupported by consideration unless the subsequent 
execution and issuance was authorized by prior 
agreement^^ 

A pass entitling the shipper to free transporta¬ 
tion is a sufficient consideration, however,®® unless 
the shipper was entitled under the law to accompa¬ 
ny the goods if accepted for shipment;®^ and in the 
absence of statute an agreement by the carrier to 
transport the goods shipped not only over its own 
line but over that of a connectmg earner is a suffi¬ 
cient consideration, as the carrier is not bound at 
common law to transport goods over any Ime but 
Its own,®2 .although, as shown infra § 405, by the 
construction placed on the Carmack amendment, 
the common law is changed so far as mterstate ship¬ 
ments are concerned, and the carrier is bound 
to make a contract for through shipment over con¬ 
nectmg lines, so that it would seem that so far 
as interstate shipments are concerned an agreement 
of an initial carrier to ship goods over the line of a 
connecting carrier will constitute no considera¬ 
tion for a limitation of liability. 

Reduced freight rates. A lower freight rate is 
generally held to be a sufficient consideration for 
a liimted liability contract,®® and no consideration 
need be shown for such a contract other than the 


74. Ill.—^lUmois Cent. R. Co.' v. 
Mattingrly, 119 N.R. 498, 69 Ind 
App. 166. 

Mo—Grass v. St. Louis-San Francis¬ 
co Ky Co.p App, 238 S.W. 551. 

75ta Colo—Colorado, etc., R Co. v 
Manatt, 121 P. 1012, 21 Colo.App. 
593. 

Tex.—Missouri, etc, R Co, v. Darl- 
mgrton. Civ App, 40 S.W. 550. 

TO. N.T—^Burke v. Union Pac. R 
Co., 124 N.E. 119, 226 N.Y. 534, re¬ 
versing: 166 NY.S 100, 178 App. 
Div 783, certiorari gnranted Union 
Pac. R. Co. V. Burke, 40 SCt. 56, 
251 U S. 548. 64 L..Ed. 409, and af¬ 
firmed 41 set. 283, 255 U.S. 317, 
65 L.Ed 656. 

Tex.—Chicag-o, R I & G Ry- Co. v. 
Jenkins, Civ.App, 196 S.W. 679, er¬ 
ror refused. 

10 aJ. p 152 note 63. 

ConsideratloiL Tiased on legal rate 

A release of liability for delay in 
furnishing cars for an interstate 
shipment of live stock in considera¬ 
tion of the legal rate, for transport¬ 
ing the shipment is without consid¬ 
eration, and void —Grass v. St 
LiOuis-San BTancisco Ry. Co., Mo. 
App,, 238 S W. 551. 

77. Ind.—^Illmois Cent. R Co. v. 
Mattingly, 119 NJEl. 498, 69 Ind. 
App. 166. 

10 C.J. p 152 note 64. 

**A mere agreement to transport 


goods furnishes no consideration for 
a stipulation for less than common- 
law liability. There must be some 
specific consideration, as reduced 
rates, the performance of a duty 
other than that of a common ear¬ 
ner."—^Lehigh Valley R Co. v State 
of Russia^ C.CAN:Y, 21 F2d 396. 
403, certiorari denied 48 S Ct. 159, 275 
U.S. 571, 72 L Ed 432. 

78. Mo.—^Meyers v, Missouri, etc , R. 

Co, 96 S.W, 737, 120 Mo App. 288. 

10 C.J p 152 note 65. 

79- Ind —Chesapeake & O. Ry Co. 

I of Indiana v. Jordan, 114 N.E, 461, 
63 Ind App. 365. 

80. Ga.—Carter v. Southern R Co, 
59 SE 209, 3 Ga.App. 34 
La—Srnirns v. New Orleans, etc., R 
Co., 47 So. 602, 122 La 268 

81- Mo—^Bowles v. Qumey, O & K 
C R Co.. App., 187 SW. 131. 

82l Tenn —^Mobile, etc., R Co. v. 
Brownsville Uvery, etc., Co., 130 
S.W. 788. 123 Tenn 298. 

83L U S.—^Union Pac. R Co v. 
Burke, 41 S.Ct. 283, 255 U.S. 317. 65 
L Ed. 656, afiOLrmmg Burke v. Union 
Pac. R Co., 124 NE. 119, 226 N.Y. 
534, which reversed 166 NY.I^ 100, 
178 App.DIv. 783 

Ark—^Lusk v. Long, 192 SW. 213, 
127 Ark. 261. 

Qa.—Western & A. R Co. v. Waldrip, 
89 S.E. 346. 18 Ga.App. 263. 
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Ind.—^Illinois Cent R Co v. Mat¬ 
tingly, 119 N.E. 498, 69 IndAtUp. 
166. 

Iowa.—^Keeney v. Chicago, B. & Q R 
Co. 167 NW 475, 183 Iowa 522 
La.—E. Bomeman & Co v. New Or¬ 
leans, M & C R Co., 81 So- 882, 
145 La 150 

Mo —^Stubblefield v. St. Louis & S. F. 
R Co. 184 SW. 149, 194 Mo App. 
396 

N.Y —American Locomotive Co. v. 
New York Cent. R Co., 179 N.Y.S. 
851, 190 App.Div 372 
Okl—^Haskell v. St Louis & S F. R 
Co., 162 P. 459. 62 Okl 116. 

Vt.—^Piper V. Boston & M. R R, 97 
A 508, 90 Vt. 176, affirmed Boston 
& M. R R V. Piper, 38 S.CL 354, 
246 US 439, 62 L.Ed 820 
10 C.J. p 152 note 69, p 164 notes 55, 
63, p 166 notes 78, 79. 

Choice of rates 

Where the carrier offers the ship¬ 
per the choice of two rates, the high¬ 
er one for carriage subject to com¬ 
mon-law liability, and the lower one 
for carnage subject to certain ex¬ 
emptions from that liability, the low¬ 
er rate was sufficient consideration 
for the exemption of the carrier’s lia¬ 
bility, especially when the exemption 
did not Include the earner's negli¬ 
gence.—Simmons BArdware Co. v. 
Southern Ry. Co, C-GA-Mo., 279 F. 
929. certiorari denied 43 S.Ot 96. 260 
U.S. 739, 67 L-Bd. 490. 
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lower rates in force for shipments made therenn- 
der.*4 However, such concession in charges must 
be actual and not fictitious;*® and notwithstanding 
the recital in a contract of shipment that the 
limitations are made in consideration of a reduced 
rate or other valuable consideration, if it is shown 
that there is no such reduced rate or other valu¬ 
able consideration, the carrier is liable just as if the 
contract had contained no such stipulation.*® 

A stipulated difference in the shipping rate af¬ 
fords a suflBicient consideration to support a con¬ 
tract limiting liability only where the shipper has 
a bona fide opportunity of making a choice of 
rates.*^ Where the carrier has but one regular 
rate applicable for a given class of property, it is 
not a reduced or special rate, such as will serve as 
a consideration for the limitation of its common- 
law liability.** There is no reduced rate author¬ 
izing a limitation of* liability shown by a contract, 
where die reduced rate named in the contract is 
a reduction from a rate based on the weight of the 
article shipped, while the limitation applies to the 
article regardless of weight So it has been held 


that a contract reciting that the price charged for 
transportation is “at the rate of tariff 

per cwt.” must be construed to mean that the price 
charged is the full tariff rate and shows a want of 
consideration for a limitation of liability, notwith¬ 
standing a recital that the rate charged was less 
than the rate charged for shipments transported at 
the earner’s nsk.®® Where die carrier estimates 
the weight of the goods shipped at less than the 
estimate furnished it by the shipper, and incorpo¬ 
rates its estimate in the contract, and bases the 
freight rate on such estimate, it is estopped to 
claim that by reason of the fact that the goods ran 
over the estimated weight the shipment was made 
at a reduced freight rate which entitled it to limit 
Its common-law liability.*! 

§ 96. Reasonableness of Limitation 

Contractual limitations of a carrier's liability must 
be Just and reasonable, and not contrary to public policy. 

A carrier cannot lawfully stipulate for exemption 
from liability, unless such exemption is just and 
reasonable,*^ and unless the contract is freely 
and fairly made** and is not inconsistent with pub- 


Sdiedule contabninfr two rates 

Where the published and approved 
schedule of a railroad's rates for 
carrying live stock contains two 
rates, one, lower, where contracts 
limitiniT liability must be entered in¬ 
to, another, higher, where no con¬ 
tract limiting liability is required, 
the difference between the two rates 
IS a sufficient consideration for the 
contract limiting liability; and where 
the first schedule of rates of a rail¬ 
road, applying to it and other roads, 
indicated two kinds of contracts, at 
owner’s risk, one where the agreed 
value was within a certain amount, 
the other, where the value exceeded 
the amount and did not exceed eight 
hundred dollars, and then provided 
for a contract at the carrier's nsk, 
and the fixed rates first given in the 
schedule were made to apply only on | 
shipments of ordinary live stock 
where contracts were executed by 
shippers on blflnk<« furnished by the 
companies, the latter provision of the 
schedule authorized a contract cov¬ 
ering an interstate shipment of live 
stock m the form of the several 
blanks of the several railroads — 
Bilby V. Atchison, T & S. F. Ry. Co, 
Mo.. 199 SW 1004. 

84:. Minn—Carpenter v. U- S. Ex¬ 
press Co, 139 N.W. 154, 120 Minn. 
59. 

85. Ind.—Lake Erie, etc, R. Co. v. 

Holland, 69 N.E 138, 162 Ind. 406. 
10 C.J. P 152 note 71. 

80, Ind.—Illinois Cent. R. Co. v. 


Mattingly. 119 N.E. 498, 69 Ind 
App. 166. 

10 C.J. p 152 note 72. 

87- Ind.—^Illinois Cent. R. Co. v. 
Mattingly, supra. 

Ad valorem rate or rate by weight 

Before a carrier can successfully 
claim the benefit of a limitation from 
full liability in a bill of lading, 
wherein the rate for transportation 
is determmed by weight, the essen¬ 
tial choice between an ad valorem 
rate and a rate by weight must be 
made to appear —^Manani Bros. v. 
Thomas Wilson, Sons & Co., 177 N. 
T.S 335, 188 App.Div 617. 

SSL H.T —Aronstein v. Hew York 
Cent. R. Co., 230 NT.S. 298, 132 
Misc 563, modified 243 H.T S. 221, 
136 Misc 352, certiorari denied 51 
set. 28, 282 US. 850, 75 L.Ed. 754. 
10 C,J. p 152 note 73. 

89. Mo—^Bums v. Chicago, eta, R. 
Co, 132 S.W. 1. 151 Mo.App 573— 
Hancock v. Chicago, etc, R. Co., 
Ill SW. 519, 131 MoAlPP. 401. 

90L Mo—George v. Chicago, eta, R. 
Co., 113 S.W. 1099, 214 Mo. 551, 127 
Am SR. 690 
10 C J. p 153 note 75. 

91. Mo—^Rice V, Wabash R. Co, 80 
S.W. 974, 106 Mo.App. 371. 

10 C.J. p 153 note 78. 

92. U.S.—^The Ansaldo San Giorgio I 
V Rheinstrom Bros. Co, NY, 55 
S.Ct. 483, 294 U.S 494, 79 L Ed. 
1016. 

Ark—Lusk v. Long. 192 S.W. 213, 
■ 127 Ark. 261. 


Ill—Doster & McKibben v Michigan 
Cent. R. Co., 196 IlLApp 49 
La,—Coustaline v Louisiana Ry. & 
Nav Co, 98 So- 81, 154 La. 667. 
Md.—^Peninsula Produce Exch. v. 
American Ry Express Co., 128 A 
403, 147 Md. 424. 

Mich.—Shier v. American Ry. Ex¬ 
press Co, 208 N.W. 746, 234 Mich. 
505—George W Lardle & Son v 
Manistee & N. E R Co., 158 N.W. 
31, 192 Mich. 77. 

Miss.—^Hill Mfg Co. V. New Orleans. 
M & C. R. R. Co.. 78 So 187, 117 
Miss. 548, certiorari denied New 
Orleans, M & C R. Co. v. Hill Mfg. 
Co. 39 S.Ct. 11, 248 U.S. 571, 63 L. 
Ed 426. 

Mo.—Sullivan v. American Ry. Ex¬ 
press Co., 245 S.W. 375, 211 Mo. 
App. 123. 

N.Y.—Feynman v. American Ry. Ex¬ 
press Co, 234 N.Y S. 727, 134 Misa 
223 

Okl —St. Louis & S F R- Co V. 
Ladd. 178 P. 125. 72 Okl 55—Has¬ 
kell V. St. Louis & S F. R. Co., 162 
P, 459, 62 Okl 116. 

Tex—Austin v Chicago, R. L & G. 

Ry. Co, Civ.App. 18 SW.2d 733. 
W.Va—Carman v. Virginia Ry. Co, 
126 SE. 567. 

10 C J. p 154 note 86. 

93. Okl.—St Louis & S. F. R. Co. v. 
Ladd. 178 P 125, 72 Okl. 55—Has¬ 
kell V. St. Louis & S. F. R. Co., 162 
P. 459. 62 Okl 116. 

Utah.—^Bingham v San Pedro, eta, 
R. Co.. 117 P 606, 39 Utah 400. 

10 C.J. p 154 note 87. 
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lie policy.®^ No contractual limitation is reason¬ 
able which is subversive of public policy.®^ Wheth¬ 
er a limited liability contract is reasonable is in all 
cases to be determined by the facts and circum¬ 
stances of the particular case.®® A provision ex¬ 
empting the carrier from liability for loss from any 
cause whatever would be against public policy 
and void as an attempt on the part of a common 
earner to relieve itself from its public duties,®^ 
and, as shown infra § 113 b, as an attempt to relieve 
Itself from the consequences of negligence. 

§ 97. Right to Limit Liability 

a. In general 

b. Effect of special constitutional and 

statutory provisions 

a. In General 

In the absence of prohibitory constitutional or statu¬ 
tory provisions, reasonable limitations of the carrier’s 
common-law liability are permissible. 


While considerations of public policy as shown 
supra § 71, have been potent in influencing the 
courts to recogmze a cule of liability, in the case 
of common carriers, much stricter than that rec¬ 
ognized as applying in the case of ordinary bailees, 
the courts have not thought it necessary to deny the 
parties to a contract of carriage the right to ex¬ 
onerate the carrier from its extraordinary liability, 
where there is no constitutional or statutory provi¬ 
sion forbidding it; and, subject to the rule stated 
supra § 96 that such limitation must be reasonable, 
the general proposition has been recognized that by 
special agreement, or by notice to the shipper ac¬ 
quiesced in by him, the common carrier may limit 
its common-law liability.®® Accordingly, it is stat¬ 
ed as a general proposition in many decisions that 
a common carrier may by contract limit its liabil¬ 
ity, except for damages or loss resulting from the 
negligence of the earner or its agents or servants.®® 
However, a common carrier cannot, by declar¬ 


er. XJ S.—^The AnsaJdo San Giorgio 
I V. Rheinstrom Bros Co, NT, 
55 S Ct 483. 294 U S 494, 79 L Bd. 
1016 

N T —^Feynman v American Ry. Ex¬ 
press Co. 234 N.Y S 727. 134 Misc. 
223. 

95u Mont—Nelson v. Great North¬ 
ern R. Co . 72 P. 642. 28 Mont. 297. 

in weights of grain. 
Provision of bill of lading exempt¬ 
ing earner from liability for differ¬ 
ences in weights of grain caused by 
natural shrinkage or discrepancies in 
elevator weights is contrary to pub¬ 
lic policy, and hence not permitted 
by Uniform Bills of lading Act, in 
view of constitutional provision re¬ 
quiring earners to measure grrain 
shipped and deliver the full amount 
at the destination —Shellabarger 

Elevator Co v Illinois Cent. R Co., 
116 NE. 170, 278 Ill 333, LRA1917B 
1011 

96. U.S.—tinman v. Seaboard Air 
Line R. Co.. C-CGa, 159 P 960. 

Ala—South, etc. R Co v. Henlein, 
52 Ala 606, 23 Am R. 578. 

Mont—Wall v Northern Pac. R. Co., 
145 P. 291, 50 Mont. 122 

97. Iowa —^Ruebel Bros. v. Amen- 
can Express Co., 180 N.W. 658, 190 
Iowa 600 

98. US —^The Ansaldo San Giorgrio 
I v Rheinstrom Bros Co, N.T., 55 
set. 483, 294 US. 494, 79 LEd. 
1016, affirming, C.C.A, The Ansaldo 
San Giorgio I. 73 P.2d 40, revers¬ 
ing, D C , 3 P Supp 579, certiorari 
granted The An«^»ido San Giorgio 
I V Rheinstrom Bros Co., 55 S.Ct. 
217. 293 US 551. 79 LBd. 654— 
Moore v Duncan. Ohio, 237 P. 780, 
150 C.CA 534—Simmons Hardware 
Co. v. Southern Ry. Co., C.C.A.M 0 ., 


279 P 929, certiorari denied 43 S 
Ct 96, 260 US 739. 67 LEd. 490 
Pla —^American Ry Express Co v 
Johnson, 100 So 743, 87 Pla 451— 
Noone v. Southern Express Co. 83 
So 607, 79 Pla 25 

Iowa.—Keeney v. Chicago, B & Q. R. 

Co. 167 NW. 475. 183 Iowa 522 
Mo —^Morrow v Wabash Ry Co, 
App , 6 S W 2d 628—^Morrow v Wa¬ 
bash Ry Co. 276 SW. 1030, 220 
Mo App 518. 

NT—^Mairs v. Baltimore & O R 
Co. 76 N.T.S. 838, 73 App Div. 265 
—^Paultless Clothmg Co. v. Branch 
Storage Co, 300 NTS, 642, 165 
Misc 658. 

Ohio.—^Thomas v Baltimore & O. R 
Co, 16 Ohio NP,NS., 194. 

Okl—^Haskell v St Louis & S. F R 
Co. 162 P. 459. 62 Okl 116. 

Or.—Carroll v. Royal Mail Steam 
Packet Co., 279 P. 861, 130 Or. 294 
SC—Southern Ry. Co. v. Kimball, 
88 SE 14, 103 S.C. 365 
Utah—^Paradise Land & Live Stock 
Co. V. Davis, 207 P. 146, 60 Utah 
189. 

Vt —Oakdale Farms v. Rutland R 
Co, 158 A. 678, 104 Vt. 279—Piper 
V Boston & M. R. R, 97 A. 508. 90 
Vt. 176, affirmed Boston & M R 
R. V Piper, 38 set. 354, 246 U.S 
439, 62 L.Ed. 820. 

Va—Chesapeake & O. Ry. Co v Os¬ 
borne. 153 S.B. 866, 154 Va. 477. 

10 C J P 133 note 22. 

*‘The earner may exempt himself 
by contract from liability for the 
consequences of events beyond his 
controL”—^The Ansaldo San Giorgio 
I V. Rheinstrom Bros Co, N.Y., 55 
S.Ct. 483, 484, 294 US. 494, 79 L.Ed. 
1016, affirming, CCA, The Ansaldo 
San Giorgio I, 73 F.2d 40, reversing, 
D.C.. 3 PSupp. 579, certiorari grant- 
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ed The Ansaldo San Giorgrio I v. 
Rheinstrom Bros. Co, 55 S Ct. 217, 
293 US 551, 79 L.Ed 654 

Ckintrazy view 

(1) There have been a few expres¬ 
sions apparently to the contrary — 
Hartford Pire Ins. Co. v Payne, 203 
NW 4, 5, 199 Iowa 1008, 39 AL.R. 
1109—10 CJ. p 133 note 22 [a]. 

(2) Thus It has been said in Iowa, 
without reference to the statute in 
that jurisdiction prohibiting con¬ 
tractual limitations on liability, "The 
carrier may not, generally speaking, 
by contract relieve itself from lia¬ 
bility to the shipper *'—^Hartford Pire 
Ins. Co. v. Payne, supra. 

(3) That the rule of the text is not 
applicable where such a contract is 
specifically prohibited by constitu¬ 
tional or statutory provision is 
shown m a subsequent subdivision of 
this section 

991. Ark —St Louis-San Francisco 
Ry. Co V. Watts. 271 S.W. 464, 168 
Ark. 804—^Lusk v. Long, 192 SW. 
213, 127 Aik 261 

Cal—^American Fruit Distributors of 
California v. Hines, 203 P. 821, 55 
Cal.App 373. 

Ill —^Donchian v Brink's Chicago 
City Express Co., 217 Ill App 124. 
Ind—^Western Union Telegraph Co. 
V. Lapenna, 133 NE. 144, 78 Ind. 
App 598 

Ky—Julius Kessler & Co v South¬ 
ern Ry Co in Kentucky, 255 S.W. 
535, 200 Ky. 713. 

La.—Bowie Lumber Co v. Tazoo & 
M B. R. Co., 131 So 689, 14 La. 
App. 454. 

Mass.—^Florida Cotton Oil Co. v. 
Clyde S S. Co.. 125 S.E. 855. 236 
Mass. 10. 

Miss.—Tazoo & M. V. R. R. Co. v. 
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ing or stipulating that it shall not be so considered, 
divest itself of the liability attached to the fixed 
legal character of its occupation.^ 

Briefly summarized, the reasons assigned for 
permitting common carriers to limit their com- 
mon-law liability by contract are: (1) Changed 
methods and conditions of transportation.^ (2) 
The right of every citizen to control his own affairs 
and to make such contracts with relation to his 
property as may seem beneficial to him.^ (3) The 
absence of any interest the public can have in re¬ 
quiring the responsibility of insurance to accompa¬ 
ny the service of transportation, in the face of a 
special agreement for its relinquishment.^ (4) 
The great hardship on the carrier in certain spe¬ 
cial cases, where goods of great value were deliv¬ 
ered to it without notice of their character, and 
where loss happened by sheer accident, without 
any possibility of fraud or collusion on its part, 
such as by collisions at sea, accidental fire, etc.® 
(5) The fact that the relaxation of the rule enables 
the earner to reduce its rates of compensation, 
thus proportionately relieving the transportation of 
produce and merchandise from some of the burden 
with which it is loaded.® 

In this Title the right of an initial carrier to 


limit its liability to its own line is considered infra 
§ 407; and the right of a-connecting carrier to the 
benefit of a limited liability clause in the contract 
of carnage, mfra ^ 432, 433. What liimtations 
of liability are permissible are discussed at length 
infra ^ 98-111. 

b. Effect of Special Constitutional and Statu¬ 
tory Provisions 

(1) State provisions 

(2) Federal provisions 

(1) State Provisions 

As regards intra-state shipments, a contract for limi¬ 
tation of liability made in violation of a state constitu¬ 
tional or statutory prohibition thereof is void. 

State statutes authorizing carriers to limit their 
liability by express contract do not affect the op¬ 
eration of the general rule as laid down in the 
preceding subdivision of this section,^ 

In sonje states, however, carriers are expressly 
prohibited from limiting their liability by contract, 
and any attempted limitation thus prohibited is 
void,® and, as against such a constitutional or stat¬ 
utory prohibition, it is immaterial that there is a 
consideration for the limitation of liability in a 
reduced rate of transportation.® It has been held. 


CraiiT, 79 So. 102, 118 Miss. 299. 
certiorari denied 39 S Ct. 11, 24S IT 
S. 573, 63 li Sd. 427. 

Mo—^Bilby V. Atchison, T. & S. F. 
Ry Co., 199 SW 1004—Warner v 
St liOuis-San Francisco Ry. Co., 
274 SW. 90, 218 Mo.App. 314. 

N. H—F. Bell & Sons Co. v. 
American Ry Exp Co, 149 A. 497 

Ohio.—^Thomas v. Baltimore & O. R 
Co., 16 Ohio NP..NS., 194 
Okl.—^Haskell v St. Louis & S F. 
R. Co, 162 P 459. 62 Okl. 116-—St. 
Louis & S. F. R Co. V Wynn, 156 
P. 346. 56 Okl. 509 

Or.—Carroll v. Royal Mail Steam 
Packet Co, 279 P 861, 130 Or. 294. 
Wis —^Ashton V Chicag:o & N W Ry. 

Co., 225 N.W 328. 198 Wis. 618. 

10 C J. p 134 note 23 

1. Tex — ^Austin v Chicagro, R I & 
G. Ry Co , Civ App, 18 S W.2d 733- 

2. Minn.—^Murphy v Wells, 108 N 
W. 1070, 99 Minn 230 

10 C J P 134 note 24. 

3L Mich.—^Michi^an Cent. R. Co. v. 

Hale, 6 Mich. 242. 

10 C.J P 135 note 25. 

4w U S.—^York Mfg Co. v. Illinois 
Cent R. Co, 3 Wall. 107. 18 LEd 
170. 

5b U S.—New York Cent R Co v 
Lockwood, NY, 17 Wall. 357, 21 
LEd 627 

O. US.—^New York Cent. R. Co. v. 
Lockwood, supra. 


7. Ga.—Southern Express Co v. 
Kanaw. 67 SE 944. 134 Ga. 445. 
137 Am.S R. 227—Central of Geor¬ 
gia R. Co V. Hall. 52 S.E. 679, 1^4 
Ga. 322, 110 Am S R. 170, 4 L.R.A., 
N.S.. 898. 4 AnnCas 128. 

a. Ala —Southern Ry. Co. v. Har¬ 
ris. 80 So 101, 202 Ala 263. 

Ky —^Julius Kessler & Co. v. South¬ 
ern Ry Co. in Kentucky, 255 S.W. 
535, 200 Ky 713. . 

Tex—American Ry Express Co v 
Santa Anna Gas Co., Civ.App., 250 
SW 271, petition dismissed 44 S 
Ct. 3, 263 U.S. 725, 68 LEd. 526. 
Va—Chesapeake & O Ry. Co. v Os¬ 
borne, 153 S.B 865, 154 Va 477. 

10 C J p 136 note 31 

“If ‘the state has the right to pro¬ 
mote the welfare and safety of those 
within its jurisdiction by requiring 
common carriers to be responsible to 
the full measure of the loss result¬ 
ing from their negligence, a contract 
to the contrary notwithstanding:* 
(Pennsylvania R R v. Hughes, Pa., 
24 set. 132, 191 US. 477, 48 LEd. 
268, Liverpool, etc, Nav. Co. v 
Brooklyn Terminal, N.Y, 40 SCt 66. 
251 U.S 48. 64 LEd. 130), it has the 
right to enact statutes safeguardmg 
the rights of the shaper as to pro¬ 
visions for notice, inspection, etc, 
when there was no notice or knowl¬ 
edge of the condition within the time 
stipulated or of the facts recited and 
sought to be pleaded m bar.”—IDavis 
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V. Dawkins, 95 So 188, 190, 209 Ala. 
45. 

EzemptioiL from liability 

Limitation on carrier’s liability for 
loss or damag-e to mtra-state ship¬ 
ment constitutes exemption from lia¬ 
bility, and is therefore ineffective 
under statute prohibiting carrier 
from exempting itself from common- 
law liability.—Chesapeak4 & O Ry, 
Co. V. Osborne, 163 S.E 865, 154 Va. 
477. 

"Ordiw~»y live stock” 

Under a statute prohibiting a car¬ 
rier from limiting liability on ordi-' 
nary live stock received for intra¬ 
state transportation and defining the 
term “ordinary live stock” to include 
all cattle, swine, sheep, goats, horses, 
and mules except such as are chiefly 
valuable for breeding, racing, show 
purposes, or other special uses, 
horses owned by Indians and ship¬ 
ped for use in Indian village presen¬ 
tation at fair, which were not chiefly 
valuable for breeding, racing, show 
purposes, or other special uses, were 
held “ordinary live stock” and a con¬ 
tract attempting to limit liability 
thereon was invalid—^Wall-A-Hee v. 
Northern Pac Ry. Co., 41 P.2d 786, 
l80 Wash. 656 

ft. U S.—Chicago, etc, R. Co. v. 
Solan. 18 S.Ct 289. 169 U.S. 133, 42 
LuEd. 688. 
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however, that constitutional and statutory provi¬ 
sions of this character are not intended to prevent 
freedom of contract as to matters merely incidental 
to the contract of transportation and not peculiar 
or necessary to it,i® this rule being particularly 
applicable, as shown supra § 64, to contracts requir¬ 
ing the shipper to accompany and care for live 
stock. So also it has been held that such provisions 
have no application where loss or injury occurs 
after the carrier’s liability as such has terminated 
and where its only responsibility is that of a ware- 
houseman.^^ 

Interstate shipments. Before the enactment of 
the Carmack amendment it was held that these 
statutes were applicable to interstate as well as to 
mtra-state shipments,!^ except where, as is the 
case in some statutes, an intent is indicated that 
they are to be restricted in their application to in¬ 
tra-state shipments.i3 However, as shown in the 
following subdivision of this section, the so-called 
Carmack amendment has entirely nullified the ef¬ 
fect of these statutes so far as interstate and cer¬ 
tain foreign shipments are concerned, although it is 
moperative as regards intra-state shipments. 

(2) Federal Provisions 

The Carmack amendment and second Cummins 


amenchnent permit, with certain exceptions, modification 
of the common-law liability of a carrier in so far as in¬ 
terstate shipments are concerned, but do not affect state 
laws relating to intra-state shipments. 

As shown in the C.J.S. title Commerce § 92, also 
10 C.J. p 136 note 39-p 137 note 42, and 12 C.J. 
p 86 notes 41, 44, 49, the right of the carrier to 
limit its liability by special contract in respect of 
interstate shipments depends entirely on the pro¬ 
visions of the so-called Carmack amendment and 
the various amendments thereto, 49 U.S.C.A. § 20 
(11). The liability imposed by the original Car¬ 
mack amendment was the liability imposed by the 
common law upon a common carrier, and could 
be limited or qualified by special contract with the 
shipper, provided the limitation or qualification was 
just and reasonable, and did not exempt from loss 
or responsibility due to ncghgence.^^ Under the 
Act of March 4, 1915, c 176, 38 US St. at L. p 
1196, c 176, known as the first Cummins amendment, 
which expressly forbade any limitation of liability 
by the carrier for loss or injury to an interstate 
shipment of goods or to goods shipped from the 
United States to an adjacent foreign country, ex¬ 
cept as to concealed goods the value of which the 
carrier required the shipper speafically to slate 
in writing,^® but which did not affect nghts of ac- 


Ky.—^Illmois Cent. R. Co. v. Radford. 

64 SW. 511, 23 Ky.Ii 886. 

10 C.J. p 135 note 31 [f] 

10 . Neb.—Chicagro. etc., R. Co. v. 
Schuldt, 92 N.W. 162, 66 Neb. 43. 

11. TT.S—^In re The City of Clarks¬ 
ville, D.C.Ind. 94 F. 201. 

Liability as custodian generally see 
infra §§ 106, 156, 157. 

VL Iowa.—Solan v. Chicago, etc, R 
Co, 63 N.W. 692, 95 Iowa 260. 58 
Am.SR. 430. 28 LR.A. 718, affirm¬ 
ed 18 S Ct. 289, 169 U.S. 133. 42 L. 
Fd. 688. 

10 C J. p 136 note 36. 

13. Tex.—^Texas, etc., R. Co. v. Rich¬ 
mond. 63 SW. 619. 94 Tex. 671. 

10 C J p 136 note 37. 

ITonadJaceiLt foreign country 

Rev St.1925 art 883. prohibiting 
earners within the state from limit¬ 
ing their common-law liability, held 
not applicable to shipments to non- 
adjacent foreign countries.—A. L 
Wolff & Co V. Missouri, K. & T. Ry 
Co. of Texas, Tex Com.App., 289 S.W 
1000, affirming/ Civ.App.. 283 S.W. 
250 

14. IT S —Adams Fxpress Co v 
Croninger, Ky. 33 S Ct. 148, 226 U. 
S 491. 37 L.Ed 314, 44 LR.A..N 
S, 257 

Ark.—Jonesboro. L C & F. R. Co v 
Maddv 248 S W. 911, 157 Ark. 484. 
28 AL.R. 498. 


Ill.—^Doster & McKibben v Michigan 
Cent R Co., 196 IlLApp. 49— 
Sweetser v. Chicago & Alton R. Co . 
196 IllApp. 623. 

Ind.—Chesapeake & O. Ry. Co of In¬ 
diana V. Jordan, 114 NF. 461. 63 
Ind.App. 365. 

La.—^F. Bomeman & Co v. New Or¬ 
leans. M & C R. Co. 81 So 882, 
145 La. 150. 

Md —^Peninsula Produce Fxch v 
America Ry Express Co, 128 A 
403, 147 Md. 424. 

Mich —Shier v. American Ry Ex¬ 
press Co.. 208 NW 746. 234 Mich 
505. 

Mo.—Warner v. St, Louis-San Fran¬ 
cisco Ry Co, 274 SW. 90, 218 Mo 
App. 314—^Morrow v, Wabash Ry 
Co.. 265 S.W. 851. 219 Mo App. 62. 
Okl —St Loma & S F R. Co V. 
Ladd, 178 P, 125, 72 Okl. 55—St. 
Louis & S. F. R. Co V. Akard, 159 
P 344, 60 OkL 4 
10 C.J. P 137 notes 45, 46 
The pertinent provision of the Car¬ 
mack amendment is quoted in 10 
C J. p 136 note 39 

Corpus Juris is cited with ap¬ 
proval. 

Kan.—^Kennedy v. Atchison, T & S 
F Ry. Co., 179 P, 314, 315, 104 Kan. 
129. 

La.—^American Cotton Co-operative 
Ass’n V. New Orleans & Vicksburg 
Packet Co.. 157 So 733, 734, 180 La. 
836. 


Negligence of shipper 

Under the Carmack amendment a 
contract of shipment in interstate 
commerce, which places responsibil¬ 
ity upon shipper for loss due to ship¬ 
per's negligence, is valid—^Hamway 
V Seaboard Air Line Ry. Co., 136 So. 
628. 101 Fla. 1483. 

PnmiR'hiing cars 

Where cars were furnished on re¬ 
quest for an interstate shipment of 
live slock, as required by Interstate 
Commerce Act. conditions in the con¬ 
tract as to the carrier's liability were 
controlling—^Atchison, T & S F 
Ry. Co V. White. Tex.Civ.App., 188 
SW- 714, error refused 
T.fxnltation held unwarranted 
Ill—^Lino V Northwestern Pao R. 
Co, 246 Ill.App. 451, reversed on 
other gnrounds 163 N.F. 316. 332 IlL 
93. 

Early diverse views 

Before this question was authoii- 
talively settled by the United States 
supreme court there was great di¬ 
versity of view m the stale courts. 
See 10 C.J. p 137 notes 45. 46. 

ISi. Value not stated 

Under the first Cummins amend¬ 
ment a carrier could limit its liabil¬ 
ity only by requiring the shipper to 
state specifically in writing the val¬ 
ue of the goods shipped, and a mere 
recital m the receipt or bill of lad¬ 
ing that liability was Lumited, unless 
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tion accruing under former statutes,^® provisions 
in public tariffs and bills of lading bmiting liability 
were nulbfied,!^ and the express provision of the 
statute could not be defeated by any construction 
based on the convenience of the clause nor'any 
argument based upon the history of the statute or 
the Carmack amendment or upon the policy of the 
later Cummins amendment. Act Congr. Aug. 9, 
1916, 39 U.S.St at L. p 441, c 301, 49 U.S.CA. § 
20 (ll).l* Under the amendment last referred to, 
which apparently restored to a large extent the op¬ 
eration of the Carmack amendment as it had been 
judicially construed, it is held that the liability of 
a carrier as an insurer may be modified by an 
agreement fairly entered into with the shipper,^® 
but such agreement must not include exemption of 
the carrier from liability due to its own negligence 
or that of any of its employees acting within the 
scope of their emplo 3 rment and the same rule 
applies under subsequent amendments such as the 
Transportation Act of 1920.21 


Intranstate shipments. The Carmack amendment 
and the decisions of the supreme court of the 
United States construing and applying that legisla¬ 
tion do not change or affect the laws of a state 
with relation to contracts, obligations, and liabilities 
of carriers with regard to shipments which are ex¬ 
clusively intra-state.22 

§ 98. What Limitatioiis of Liability Permis¬ 
sible 

Limitations which do not restrict a carrier’s com¬ 
mon-law liability are permissible and not against public 
policy; and among such limitations, restrictions exempt¬ 
ing from loss resulting from leakage, strike, mob, or 
riot are permissible. 

Grenerally speaking, limitations which do not re¬ 
strict the earner’s common-law liability are not 
against public policy or unlawfuL^S Thus, the con¬ 
tract of carriage may provide that, unless caused 
in whole or in part by its own negligence or that 
of its agents, the earner shall not be liable for 
loss, damage, or delay caused by the nature of the 


tlie value was declared, in the man¬ 
ner set forth m the statute, was m- 
suificient. 

Kian.—^Payne v. Adams Express Co, 
195 P. 860, 108 Kan. 327. 

N.Y —^Braffff v. Taylor, 199 N.Y S 
156, 205 AppDiv. 59, affirmed 142 
NE. 327. 236 NY 666 
W.Ya—^McCormick v. Southern Ex¬ 
press Co., 93 S.E. 1048, 81 W.Va. 
87. 

IS. Ala.—§outhem R. Co. v Bynum, 
69 So. 820, 194 Ala 190. 

Applies to liability and not to danir- 
ag'es 

Interstate Commerce Act of 1887, 
amended in 1906 by the Carmack 
amendment, and m 1915 by the Cum¬ 
mins amendment, 49 XJ S C A. § 20 
(11), providing-that that section shall 
not deprive holder of bill of lading 
of any remedy or right of action 
which he has under existing law. ap- I 
plies to rule of liability, and not to 
elements of damage, and provides 
that common-law liability could not 
be changed or limited by contract.— 
Clay V New York Cent. R. Co, 231 
NYS 424, 224 AppDiv. 508. 

17- U S.—Adams Express CJo. v 
Darden, Tenn, 44 S.Ct 502, 265 TT 
S 265, 68 L.Ed. 1010, affirming C 
C.A, 286 P. 61—Chicago, M. & St 
P. Ry Co. V. McCaull-Dinsmore 
Co., Minn, 40 S Ct. 504. 253 U.S 97, 
64 L.Ed 801, affirming 260 F. 835, 
171 CCA 561. affirming DC., 252 
P 664, certiorari granted 40 S Ct 
219, 251 TJS. 549, 64 DEd 409— 
Dehigh Valley R Co. v State of 
Russia, CCAN.Y, 21 F 2d 396. 
certiorari denied 48 SCt. 159, 275 
V S. 571. 72 L Ed. 432 
Ark.—^Missouri Pac. R. Co- v, Alma 


Cash Store. 271 SW. 453, 168 Ark 
823. 

First Cummins amendment is auot- 
ed in 10 CJ. p 137 note 48 [a]. 

la D.S—Chicago. M. & St. P. Ry. 
Co. V. McCaull-Dinsmore Co, Minn., 
40 set 504, 253 U.S 97, 64 D.Bd. 
SOI, affirming 260 P 835, 171 C C ^ 
561, affirming, DC., 252 P. 664, cer¬ 
tiorari granted 40 S C!t. 219, 251 U. 

5 549, 64 L.Ed. 409—^Adams Ex¬ 
press Co V Darden, C.C A Tenn, 
286 F. 61. affirmed 44 S Ct. 502, 265 
US 265, 68 LuEd. 1010. 

la U S —^Lancaster v. McCarty, 45 
set 342, 267 US. 427, 69 L Ed. 
696, reversing, Tex.Ciy.App, 248 
SW 816. 

Mo.—^Warner v. St. Douis-San Fran¬ 
cisco Ry. Co., 274 S.W. 90, 218 Mo 
App 314. 

N.Y —^Hance Bros. Co. v. American I 
Ry. Express Co, 190 N.Y S. 530, 116 
Misc. 653. 

Vt—Piper V Boston & M R R, 97 
A. 508, 90 Vt. 176, affirmed Boston 

6 M R R V Piper, »8 S.Ct. 354, 
246 U.S 439. 62 L Ed. 820. 

Wis—Chaimson v. American Ry Ex¬ 
press Co., 189 N.W. 529, 178 Wis 
286. 

Articles not specifically rated 

A provision m a carrier's tariff of 
rates as filed, published, and approv¬ 
ed by the interstate commerce com¬ 
mission that certain articles, includ¬ 
ing precious metals or articles manu¬ 
factured therefrom, will not be ac¬ 
cepted for shipment and a provision 
of such carrier’s bill of lading, pro¬ 
viding that articles not specifically 
rated would not be carried, and that 
the earner would not be liable there¬ 
for, unless a special agreement and 
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stipulated value was indorsed there¬ 
on, although amounting to rules and 
regulations, are not forbidden by the 
Carmack amendment to the Inter¬ 
state Commerce Act as amended by 
the first and second Cummins amend¬ 
ments, making interstate carriers li¬ 
able for loss, damage, or injury, and 
prohibiting contracts, receipts, rules, 
or regulations, etc, exemptmg car¬ 
riers from such liability, especially 
in view of the further provision of 
that amendment that it should not 
apply to property concerning which 
the carrier should be expressly au¬ 
thorized or required by the interstate 
commerce commission to maintain 
rates dependent on declared value—■ 
Payne v. Bassett, Tex.Civ.App., 235 
S.W. 917. 

Second Cummins amendment is 
quoted in 10 C.J. p 138 note 49% 
[a]. 

20l Mo —Warner v. St. Douis-San 
Francisco Ry. Co., 274 S.W. 90, 218 
Mo.App 314 

N Y.—OEIance Bros. Co v. American 
Ry Express Co., 190 N.Y.S. 630, 
116 Misc. 653. 

21. N.Y—Clay v. New York Cent. 
R Co, 231 N.YS. 424, 224 App. 
Div. 508—^Feynman v. American 
Ry. Express Go.. 234 N.Y.S. 727. 134 
Misc 223—^Hance Bros. Co. v. 
American Ry Express Co., 190 N. 
Y S. 530. 116 Misc. 653 

22. Mo—Keithley v Lusk, 177 S.W. 
756, 190 MoJ^pp. 458 

Pa—^Bast V. Platt, 55 PaSuper. 
618. 

10 C.J p 137 note 47. 

23. Ill—^House V. Wheelock, 254 BL 
App. 149. 
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property or defect or inherent vice therein, and 
this IS a reasonable and legal limitation upon the 
liability of the carrier permissible under both the 
common law and the Carmack amendment.24 Fur¬ 
thermore a stipulation exempting the carrier from 
loss by leakage is reasonable.^® Subject to the 
general rule, stated infra § 99, that a carrier can¬ 
not limit its liability for loss or injury caused by 
its own negligence, a earner may by fair and 
reasonable agreement restrict its liability for loss¬ 
es which are the proximate result of strikes,^® 
mobs,27 or riots,28 even though a strike is in ex¬ 
istence at the time the contract is made;^® and 
this rule is not affected by the Interstate Com¬ 
merce Act as amended by the Carmack and second 
Cummins amendments,^© although in a case con¬ 
trolled by the first Cummins amendment such a lim¬ 
itation was not permissible.^! Whether other hmi- 
tations of liability are permissible is discussed un¬ 
der specific heads infra ^ 99-111. 

Questions relating to limitation of liability, as 


to notice of claim are considered infra ^ 233-241, 
and as to time to sue infra ^ 242-243. 

§ 99. Negligence 

a. Common-law rule 

b. Effect of special constitutional and 

statutory regulations 

a. Common-Law Knle 

Under the common law based on considerations of 
public policy, a carrier cannot limit its liability for loss or 
injury caused by its own negligence. This rule prohibits 
contracts relieving the carrier from liability for the neg¬ 
ligence of Its servants or contracts providing for partial 
exemption from liability; and it applies to carriers of 
live stock as well'as of inanimate property. 

In the absence of statute, it is well settled that 
whatever limitations against its common-law liabil¬ 
ity are permissible to a carrier, it cannot limit its 
liability for injury to or loss of goods shipped, 
where such injury or loss is caused by its own neg- 
hgence.82 Xhis is the common-law doctrine and 


24. Md —Peninsula Produce Xlxcli 
V. American Ry. Express Co., 128 
A 403. 147 Md. 424 

25. Mass—^Elorida Cotton Oil Co. v 
Clyde S. S. Co„ 125 NE. 855. 235 
Mass. 10. 

2 Gb Ark —St Louis-San Francisco 
Ry. Co. V. Watts. 271 S W. 464. 168 
Ark. 804—^Jonesboro, Pi. C & E R 
Co. V. Maddy. 248 S W. 911, 157 
Ark. 484. 28 AL..R 498. 

Cal—^American Fruit Distributors of 
California v Hines. 2C3 P. 821, 55 
CalApp. 377 

Fla—^American Ry Express Co. v 
Johnson. 100 So 743, 87 Fla 451. 
IlL—Sexton v Grand Trunk West¬ 
ern R Co.. 260 IllApp 448 
Mich.—^Feniger v. American Ry. Ex¬ 
press Co, 197 N.W. 550, 226 Mich 
106 

Mo—^Mourer v. Wabash Ry. Co.. 280 
SW. 1050. 222 MoApp. 495—^Warn¬ 
er V. St. Louis-San Francisco Ry. 
Co. 274 S.W. 90. 218 Mo.App 314. 
Delay 

A provision in a contract between 
earner and shipper affecting inter¬ 
state shipments, limiting carrier's 
liability for loss resulting from de¬ 
lays in transportation of goods, due 
to stnkes, is a valid clause binding 
on the shipper.—American Ry. Ex¬ 
press Co V. Johnson. 100 So 743, 87 
Fla 451—10 CJ p 179 note 71 [a] 
( 2 ). 

27. Ky—Southern Ry. Co. in Ken¬ 
tucky V. John T Barbee & Co., 
226 S W 376. 190 Ky. 63, 20 AL. R 
257. 

28. Cal —American Fruit Distribu¬ 
tors of California v. TT iTift .q, 203 P 
821. 55 CalApp 377. 

Ky .—^Julius Kessler & Co. v. South¬ 


ern Pac Ry. Co. in Kentucky, 255 
S W 535. 200 Ky 713—Southern 
Ry. Co in Kentucky v John T 
Barbee & Co., 226 S W. 376. 190 Ky. 
63, 20 ADR. 257. 

Mich—^Femger v. American Ry. Ex¬ 
press Co., 197 N.W. 550, 226 Mich. 
106. 

29. Mo —Mourer v Wabash Ry. Co, 
280 S.W. 1050, 222 Mo.App. 495. 

sa Ky—^Julius Kessler & Co. v. 
Southern Ry. Co in Kentucky, 255 
SW. 535. 200 Ky 713. 

Mich.—^Feniger v. American Ry Ex¬ 
press Co., 197 N.W 550, 226 Mich 
106 

Mo.—Mourer v. Wabash Ry. Co., 280 
SW 1050, 222 Mo.App 495—War-1 
ner v. St Liouis-San Francisco Ry. 
Co, 274 SW 90, 218 Mo.App. 314. 

31. Mo—^BVawley v. Atchison. T. & 
S F R Co., 299 SW. 93, 220 Mo. 
App. 1189. 

32. US —^The Ansaldo San Giorgio 

I V. Rheinstrom Bros. Co., 55 SCt. 
483. 294 US. 494, 79 L.Ed. 1016. 
affirming. CC.A, The Ansaldo San 
Giorgio I, 73 F.2d 40, reversing, 
D.C, 3 F.Supp. 579, certiorari 

granted The Ansaldo San Giorgio 
1 V. Rheinstrom Bros Co, 55 S 
Ct. 217, 293 US 551, 79 D Ed. 654 
—Union Pac R Co. v. Burke, 41 
set 283. 255 US 317. 65 LEd. 
656, affirming Burke v. Union Pac. 
R. Co, 124 NE 119, 226 N.Y. 534, 
which reversed 166 N.Y S. 100, 178 
App Div. 783—^The Cherca, D.C.N 
Y., 52 F.2d 644, reversed on other 
grounds, C.C.A. 55 P.2d 926. 

Ark.—St. liOuis-San Francisco Ry. 
Co V. Watts. 271 S.W. 464. 168 
Ark. 804—^Jonesboro, D C. & E R 
Co. V. Maddy. 248 S.W. 911, 157 
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Ark 484, 28 ADR 498—^Dusk v. 
Long, 192 SW. 213, 127 Ark 261. 
Cal —^American Fruit Distributors 
of California v Hines, 203 P. 821, 
55 Cal.App. 377. 

Colo—^Denver & R. G R Co. v. Teu¬ 
fel, 172 P. 1060. 64 Colo. 515 
Conn.—New England Fruit & Pro¬ 
duce Co V. Hines, 116 A 243, 97 
Conn. 225. 

Fla—^Noone v. Southern Express Co., 
83 So 607, 79 Fla. 25. 

Ga —American Ry. Express Co, v. 
Daniel, 116 SE 660, 29 GaApp. 
780, affirmed 121 S E. 686. 157 

Ga. 731, certiorari granted 44 S. 
Ct. 461. 265 U S 576, 68 L.Ed 1187, 
and reversed on other grounds 46 
S Ct. 15, 269 U.S 40, 70 D.Ed. 

154, vacated 132 S.E. 144, 35 Ga. 
App 81. 

Ill.—^Transformer Corporation of 
America v. Hmchcliff, 279 lll.App. 
152—Gardner v. Railway Express 
Agency, 274 Ill.App. 626—^Brennan 
Packing Co v. Mellon, 252 Ill.App. 
522—^Macomber & Whyte Rope Co. 

V United Fruit Co, 225 Il].App. 
286—^Donchian v. Brink’s Chicago 
City Express Co. 217 IllApp. 124. 

Ind.—Western Union Telegrraph Co. 

V Lapenna, 133 NE. 144, 78 Ind. 
App. 598. 

Ky.—Southern Ry Co m Kentucky 

V John T Barbee & Co, 226 S W. 
376, 190 Ky. 63, 20 AL.R 257. 

La—Coustaline v Louisiana Ry & 
Nav. Co, 98 So. 81. 154 La. 667. 
Mass —^Florida Cotton Oil Co v. 
Clyde S S. Co., 125 NE. 855, 235 
Mass. 10. 

Mich.—Shier v. American R/- Ex¬ 
press Co. 208 N.W. 746. 234 Mich. 
505—EL Ginsberg & Sons v. Wa¬ 
bash R. Co., 189 N.W. 1018, 219 
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Mich. 665, 28 A.Ii.R. 518, affirmed 
Ginsberg v. Wabash R Co., 193 N. 
W. 286, 222 Mich. 560 —George W 
Lardie & Son v Manistee & N B 
R Co. 158 N.W. 31. 192 Mich 77. 
Mmn—^Millers' Nat Ins Co v Min¬ 
neapolis. St P. & S S. M Ry. Co, 
156 NW 117, 132 Minn 151 
Miss.—^Hill Mfg Co. V New Orleans. 

M. & C. R R Co. 78 So 187, 117 
Miss. 548, certiorari denied New 
Orleans, M. & C. R Co v Hill 
Mfg. Co.. 39 S Ct 11. 248 U S 571, 
63 L..Bd 426—Covington v. Yazoo 
& M. V. Ry. Co., 71 So 821, 111 
Miss 559. 

Mo —State ex rel. Western Union 
Telegraph Co v Public Service 
Commission. 264 S W. 669, 304 Mo. 
505, 35 AL.R 328—Howell v. 

Hines, 249 S.W 924, 298 Mo. 282— 
Bilby V. Atchison, T. & S F. Ry. 
Co, 199 S-W. 1004—Warner v. St. 
Iiouis-San Francisco Ry. Co., 274 
S.W 90, 218 MoApp. 314—^John¬ 
son V Wabash Ry. Co., App, 251 
SW. 719 

Nev.—Southern Pac. Co. v. Haug, 182 
P. 92, 43 Nev 102. 

N.H—J F. Bell & Sons Co. v. Amer¬ 
ican Ry. Exp Co, 149 A. 497, 84 

N. H 273. 

N.C—P'^ndergraph v. American Ry. 
Express Co. 100 S.E 525, 178 NC. 
344—^Bivens Bros v. Atlantic Coast 
Line R. Co, 97 SB. 215. 176 N.C. 
414. 

Ohio —St Louis~San Francisco Ry. 
Co V Glow Electric Co., 172 NE 
425. 35 Ohio App. 291. 

Okl.—Haskell v. St. Louis &. S. F. 
R Co.. 162 P. 459, 62 Okl. 116— 
St. Louis & S. F R. Co V. Akard, 
159 P. 344. 60 OkL 4. 

Or —Carroll v Royal Mail Steam 
Packet Co, 279 P 861. 130 Or. 294. 
Pa.—Ensign v. Union Transfer Co., 
88 Pa.Super 26. 

Tex.—Austin v. Chicago, R I. & G 
Ry. Co, Civ App., 18 S.W 2d 733 
—Wells Fargo & Co. v. Sprague, 
Civ App-, 199 SW. 657—Western 
Union Telegraph Co v. Piper, Civ. 
App.. 191 S.W. 817—St. Louis 
Southwestern Ry. Co. of Texas v. 
Miller & White, Civ App., 190 SW 
819. 

Utah.—^Paradise Land & Live Stock 
Co. v. Davis, 207 P. 145, 60 Utah 
189. 

Wash.—Broderick & Bascom Rope 
Co V. Ludrenbach S S Co, 247 P. 
937, 139 Wash. 444, certiorari de¬ 
nied 47 set. 335. 273 US. 741, 71 
LEd 868. 

WVa—^Annese v. Baltimore & O. R. 
Co. 105 SB. 807, 87 WVa 588. 
22 ALR. 869. 

10 CJ p 134 note 23. p 155 note 90. 

“It is well settled here and else¬ 
where that a common carrier, while 
performing its duties to the public, 
cannot contract against its negli¬ 
gence.”—Singleton v. Atlantic Coast 
Line R. Co., 166 S.E 305, 307, 203 
N.C. 462. 
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Corpus Jiiris has been cited with 
approval, 

Fla—^Louisville & N R Co. v. Carr, 

81 So 779. 781, 77 Fla 469. 5 A. 

LR 102 

N.Y.—Conklin v. Canadian-Colonial 

Airways, 194 NB 692, 266 NT. 

244—^F. A Straus & Co. v Ca¬ 
nadian Pac Ry Co., 173 NE 564, 

566. 254 N.Y. 407. 

Degree of diligence required by 
law of a carrier is a matter over 
which it has no control and in which 
the public IS interested—Central of 
Georgia Ry. Co. v. Patterson, 84 So. 
471. 17 AlaApp. 305. 

Cross negligence or neglU 

gence 

(1) Although in some early cases 
some courts drew a distmction be¬ 
tween ordinary negligence and gross 
negligence, and sustamed exemptions 
so far as they did not exonerate the 
carrier from gross or willful neglect, 
or from fraud on its own part or on 
the part of its servants, this as¬ 
sumed distinction has been repudiat¬ 
ed and the general rule prevails 
that the earner cannot exempt it¬ 
self from liability on account of 
negligence, whether gross or ordi¬ 
nary —Summerlin v Seaboard Air 
Line R Co, 47 So. 557, 56 Fla 687, 
131 Am.SR 164, 19 LRA.N.S., 191 
—10 C J. p 157 note 2, p 158 note 
3. 

(2) When confronted with circum¬ 
stances due to the elements render¬ 
ing a carrier unable to make safe 
delivery of goods consigned to a 
particular destmation, it cannot by 
contract excuse itself for its gross 
negligence in wantonly discharging 
said goods at such point m mud 
and rain, in a place where they will 
certainly be destroyed and rendered 
useless.—Annese v. Baltimore & Q 
R Co., 105 SB. 807, 87 W.Va. 588, 
22 ALR 869. 

Xn Kew York 

(1) By virtue of the statute con¬ 
sidered infra subdivision b of this 
section, contracts purporting totally 
to exempt the carrier from liability 
for negligence are now against the 
public policy of the state. These 
statutes supersede the court deci¬ 
sions of this state which expressed 
a different view and represented the 
public policy of the state when made 
—^P. A. Straus & Co. v. Canadian 
Pac. Ry. Co. 173 NB. 564. 254 NY. 
407, modifying 238 NY.S 50. 227 
App Div. 316, modifymg 234 N.Y S 
622. 134 Misc 439. 

(2) Early m the jurisprudence of 
the state it was announced that a 
common carrier had no right, by spe¬ 
cial contract or otherwise, to limit 
its common-law liability or to evade 
the consequences of a breach of its 
duty under the common law. and 
that a clause m the receipt or bill 
of lading accepted by the shipper 
providing that the carrier should 
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not be liable for loss by fire was 
invalid and of no effect, whether or 
not the fire was the result of the 
carrier’s negligence—Gould v. Hill, 

2 Hill 623, affirming Cole v. Crood- 
wm, 19 Wend 251, 32 Am D. 470. 

(3) Later the courts changed their 
position and held that a earner 
might by a special contract fairly 
entered into limit its liability to 
specified risks.—Stoddard v Long Is¬ 
land R Co., 7 N T Super 180, fol¬ 
lowing New Jersey Steam Nav. Co 
V. Merchants Bank, R I., 6 How, U. 
S. 344, 12 LEd. 465—10 CJ p 160 
note 16. 

(4) Thereafter the doctrine was 
still further extended and the rule 
adopted that the carrier could by a 
special contract stipulate for exemp¬ 
tion from liability even for losses 
resulting from its own negligence. 
—American Locomotive Co v New 
York Cent. R Co., 179 NTS. 851, 
190 App.Div. 372—^10 C.J. p 157 note 
2 [aj, p 160 note 17. 

(5) It was as to exemptions from 
liability for servants' negligence that 
the New York courts most clearly 
departed from the weight of author¬ 
ity, by holding such a contract valid. 
—^Magnin v Dinsmoi^, 62 NY. 35. 
20 AmR 442. 

(6) The theory of the New York 
cases was that the contract between 
the carrier and the shipper was pure¬ 
ly a private one with which the pub¬ 
lic had properly no concern, and that 
if the parties freely and voluntarily 
made a contract exempting the car¬ 
rier from all liability, it would be 
presumed that the carrier parted 
with a sufficient consideration for 

I the exemption —Smith v. New York 
Cent. R Co. 24 N.Y. 222—10 C.J p 
160 note 19. 

(7) The rule was subject to certain 

limitations, however. Thus, while 
the carrier could by contract exempt 
itself even from liability for negli¬ 
gence, It could not do so by general 
words, to uphold a limitation of this 
character the stipulation for exemp¬ 
tion was required to be express and 
explicit.—^Boyle v. Bush Terminal R 
Co. 104 N.E 983, 210 N.Y. 389, re¬ 
versing 136 N Y S. 255, 151 App Div 
551—Gardiner v New York Cent, 
etc, R Co., 94 NE 876, 201 NT. 
387, 34 LRA.,N.S. 826, Ann Cas. 

1912B 281—10 C.J. p 160 note 20 

(8) Moreover, no stipulation was 
allowed to protect the carrier from 
liability for losses resulting from 
the willful wrongdoing or gross neg¬ 
lect of the carrier or its servants — 
Keeney v. Grand Trunk R Co. 47 
N.Y. 525, affirming 59 Barb. 104—^10 
CJ p 157 note 2 [aj. p 161 note 21. 

(9) “While the early decisions in 
this state expressed the public pol¬ 
icy of the state at the time, chang¬ 
ed conditions have resulted in a 
change of the public policy of the 
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it makes no difference that there is no statutory 
prohibition against contracts of this character,^* 
nor does the fact that the earner gives a special 
consideration for the stipulation in any way affect 
the operation of the rule.34 Such a stipulation, as 
shown infra § 113 b, being considered as void and 
of no effect, and in accordance with the pnnciples 
announced infra § 112 b, a contract containing valid 
limitations of the carrier’s common-law hability 
will not be construed so as to protect the earner 
from the consequences of its own negligence. 

The common-law rule rests on considerations of 
public policy.35 The undertaking is to carry the 
goods, and to relieve the shipper from all liability 
for loss or damage arising from negligence in per¬ 
forming its contract is to ignore the contract it¬ 
self.^® The natural tendency of a limitation of lia¬ 
bility against negligence is to induce want of care 
on the part of the carrier in the performance of 
its duty^^ and to encourage guilty negligence.^* 
The shipper and the carrier are not on equal 
terms; the shipper must send his freight by the 
common carrier, or not at all; he is therefore en¬ 
tirely at the mercy of the carrier, unless protected 
by the higher power of the law against being forced 
into contracts limiting the carrier’s liability.** 
Such contracts are wanting in the element of volun¬ 
tary assent^® 

Application and extent of rule generally. While 
a common earner cannot by contract exempt him¬ 


self from liability for his own negligence, he is 
not liable for a failure to perform his duty where 
no damage results although an attempt was made 
to exempt himself from liability.^^ As shown infra 
§ 117, the general rule prohibiting limitation of lia¬ 
bility for negligence has no application where the 
railroad company is acting outside the performance 
of its duty as a common carrier; but the rule has 
been applied as shown infra § 103, to prevent limi¬ 
tations of liability for negligent delay. 

Negligence of' servants. The rule is often stat¬ 
ed as a prohibition of any contract relieving the 
carrier from loss or damage caused by its own 
negligence or nusfeasance, or that of its servants 
and, as shown infra § 113 b, it has been specifical¬ 
ly decided in many cases that no contract Imutation 
will relieve the earner from responsibility for the 
neghgence, imskillfulness, or carelessness of its 
employees. Moreover, the rule cannot be evaded by 
providing in the bill of lading that, when the car¬ 
rier furnishes the labor to aid the shipper in load¬ 
ing and unloading the goods shipped, such laborers 
shall be considered the servants of the shipper and 
that he alone shall be responsible for their negli¬ 
gence.^* 

Transportation of live stock. The rule of law 
that a common carrier cannot, by contract, relieve 
Itself from liability for its own negligence is ap¬ 
plicable to the earner of live stock as well as of 
inanimate property.*^ In applying the foregomg 


state. The rule of freedom of con¬ 
tract, which reflected the public pol¬ 
icy of the state in the days of the 
canal boat and stag's coach, has 
ceased to be applicable under mod¬ 
em conditions”—^P. A. Straus & C!o. 
v. Canadian Pac. Ry. Co, 173 NB 
564. 566, 254 NT. 407. 

33- Ark—St. Louis Southwestern R 
Co. v Wallace, 118 SW. 412, 90 
Ark. 138, 22 LRA.N.S, 379. 

34. US —^The Ansaldo San Giorgio 
I V. Rheinstrom Bros. Co, N.T, 
55 set. 483, 294 US. 494, 79 L. 
Ed 1016, affirming, CCA, The 
Ansaldo San Giorgio 1, 73 F.2d 40, 
reversing, DC., 3 F Supp 579, cer¬ 
tiorari granted Tht Ansaldo San 
Giorgio I V Rheinstrom Bros Co., 
55 S.Ct. 217, 293 U S 551, 79 L Ed 
654 

Mo.—State ex rel. Western Union 
Telegraph Co. v. Public Service 
Commission, 264 SW. 669, 304 Mo. 
505, 35 ALR. 328 
10 C J p 156 note 92 

35- Mo—State ex reL Western Un¬ 
ion Telegraph Co v. Pubhe Service 
Commission, supra. 

Pa—^Ensign v. Union Transfer Co., 
88 PaSuper. 26. 


Utah—Paradise Land & Live Stock 
Co. V. Davis, 207 P. 145, 60 Utah 

189. 

10 C J. p 156 note 93 

36- MinU'—Christenson v. American 
Express Co., 15 Minn. 208 

10 CJ. p 156 notes 94, 95 [a]. 

37- N J —Atkinson v. New York 
Transfer Co., 71 A. 278, 76 N.J Law 
608. 

33^ Pa—^Ensign v. Union Transfer 
Co, 88 PaSuper. 26 

39- U S —^The Kensington, N Y., 22 
S.Ct. 102. 183 US. 263. 46 LBd 

190. reversing 94 F 885, 36 C.CA. 
533. 

N C —^Harden v. Chesapeake, etc, R. 

Co, 72 SB. 1042 157 N.G 238. 

10 C.J p 156 note 96. 

40- US—^The Kensington, NY., 22 
S.Ct. 102, 183 US 263, 268, 46 L 
Ed 190, reversing 94 F. 885, 36 C. 
GA. 533. 

41- Va —Smokeless Fuel Co. v. 
Chesapeake & O Ry Co., 140 SB. 
823, 149 Va 13. 

42- U.S—Union Pac. R. Co. v. 
Burke, 41 S.Ct. 283, 255 U.S. 317, 
65 L Ed. 656. affirming Burke v. 
Union Pac. R. Co., 124 N.E. 119, 
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226 N.Y 534, which reversed 166 
NT.S 100, 178 AppDiv. 783- 
Ark.—^Jonesboro, L. C. & B. R. Co. 
V Maddy, 248 S.W. 911, 157 Ark. 
484, 28 A.L R 498 

Colo.—^Denver & R G. R. Co v. Teu¬ 
fel, 172 P 1060, 64 Colo. 515. 

Ill—^Macomber & Whyte Rope Co v. 

United Fruit Co, 225 IlLApp. 286- 
Mass —^Florida Cotton Oil Co v. 
Clyde S S. Co., 126 S.E. 855. 235 
Mass 10. 

Nev.—Southern Pac Co v. Uaug, 182 
P- 92. 43 Nev 102. 

Pa—Ensign v. Union Transfer Co, 
88 PaSuper 26 

Tex—Western Union Telegraph Co- 
V. Piper, CivApp, 191 S.W 817. 

10 C J. p 157 note 98 

43. Tex—^Missouri Pac. R. Co v- 
Snulh, 16 S.W 803 

10 C J p 158 note 8. 

44. Ark —St. Louis-San Francisco 
Ry Co. V Watts. 271 SW. 464, 
168 Ark. 804^—^Jonesboro, L C. & E. 
R. Co. V. Maddy. 248 SW. 911, 167 
Ark. 484, 28 A L R 498 

Ill—Hudson V. Grand Rapids & L 
Ry. Co., 203 DLApp. 377—^Moyers 
V. Dlinois Cent. R. Co., 197 IIL 
App. 179. 
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principle it is held that the carrier cannot by stip¬ 
ulation relieve itself from liability for loss of, or 
damage to, stock due to defective appliances for 
loading and unloading,^® or defective facilities for 
feeding and watermg stock being carried over its 
line.46 

Partial exemption. The general rule applies as 
well where the contract provides for partial or lim¬ 
ited exemption as where it contemplates total ex¬ 
emption from liability.'*^ It would be an idle 
thing for the courts to declare the principle that 
contracts for total exemption* from such loss are 
subversive of public policy and void, and at the 
same time permit and uphold a partial limitation 
which could avail to prevent anything like adequate 
and substantial recovery by the shipper.^* As 
shown infra § 102 a, however, a fair and just 
agreement that the carrier’s liability for loss or 
injury to goods intrusted to it for shipment shall 
not exceed a certain amount agreed to be the value 
of the goods is valid and will be sustained whether 
or not the loss or injury is due to the earner’s neg¬ 
ligence. 

b. Effect of Special Constitiitional and Statu¬ 
tory Begulataons 

Various special constitutional and statutory provi¬ 


sions have been construed to prohibit or not to permit 
limitations of liability for loss caused by the carrier's 
negligence. 

It is settled that a common carrier has no right 
to exempt itself from liability for loss or injury 
which is caused by its own negligence where a stat¬ 
ute expressly so provides,^® where constitutional 
and statutory provisions forbid any limitation of 
common-law liability,^® or where the statute pro¬ 
hibits exemptions from liability although allowing 
the parties to fix the value of the goods and confin- 
mg the shipper’s recovery to the value so fixed.5l 
A similar rule applies where the statute prohibits 
the insertion of terms and conditions in a biU which 
impair the carrier’s obligation to exercise reason¬ 
able care in the transportation and safe-keeping 
of the goods, provides that no stipulation shall ex¬ 
empt the carrier from liability for damage caused 
by it, and makes the carrier liable for all loss 
caused by negligent delay.® 2 Where the statute in 
express terms prohibits common carriers from 
limiting their liability for loss or injury caused 
by gross negligence, any limitation of liability 
against injuries caused by gross negligence is of 
course inoperative.®^ There is, however, a con¬ 
flict of opinion as to whether such a statute abro¬ 
gates the common-law rule as to ordinary negh- 


Ind —Anderson v. Lake Shore, etc., 
R Co., 59 JSTE, 396, 26 Ind.App. 
196. 

Miss—Covingrton v. Yazoo & M. V. 

Ry. Co., 71 So 821, 111 Miss 559. 
Mo.—Howell V. Hines, 249 SW. 924, 
298 Mo. 282—Bilby v Atchison, T. 
& S F. Ry Co, 199 S.W 1004. 

N T.—^Hance Bro A Co v. American 
Ry Eixpress Co., 190 NTS 530, 
116 Misc. 653. 

Pa—William Zoller Co. v. Hartford 
Fire Ins Co, 116 A. 359, 272 Pa 
386. 

Vt.—Piper V Boston & M. R R, 97 
A 508, 90 Vt. 176, affirmed Boston 
& M. R. R. V. Piper, 38 S.Ct. 354, 
246 TJ S 439, 62 LFd 820. 

10 C.J. p 159 notes 10, 14. 
ironliahility except for gross neglU 
g'ence 

Provisions of hill of lading cover¬ 
ing shipment of mules touching non¬ 
liability except for gn^oss negligence 
held void as indirect effort of road 
to contract against liability for neg¬ 
ligence.—Covington v. Yazoo & M. 
V. Ry. Co., 71 So 821, 111 Miss 559. 
Vonliability for delay due to extreme 
weather 

A condition in a bill of lading for 
a shipment of hogs that the ship¬ 
ment was accepted subject to delay, 
owmg to extreme weather condi¬ 
tions, was void if It was mlended 
to waive the shipper’s right to re¬ 
cover for the carrier's negligence — 
William Zoller Co. v Hartford Fire 
Ins. Co., 116 A. 359, 272 Pa. 386. 


45. Tenn—^Nashville, etc., R Co. v 
Stone, 79 S.W 1031, 112 Tenn. 348, 
105 Am SR 955 

Wis —Nevius V. Chicago, etc, R. Co , 
102 NW 489, 124 Wis. 313, 109 
Am S R 935. 

10 C J. p 159 note 11. 

45L Va.—Chesapeake, etc, R Co. v. 
American Eixch Bank, 23 SB. 935, 
92 Va. 495, 44 L.JIA 449. 

Provision in uniform live stock 
contract, issued on interstate ship¬ 
ment of cattle, that upon delay from 
negligence of an mitial or connect¬ 
ing earner the shipper would accept 
the amount actually spent for food 
and water for the stock while de¬ 
emed held a stipulation against ear¬ 
ner's negligence and void—^Piper v. 
Boston & M. R R, 97 A 508, 90 Vt. 
176, affirmed Boston & M. R R v 
Piper, 38 S.Ct 354, 246 U.S. 439, 62 
LBd. 820 

47- U.S —Umon Pac R Co. v. 
Burke, 41 set. 283, 255 US. 317, 
65 L Ed, 656, affirming Burke v 
Union Pac. R Co, 124 N.E. 119. 
226 NY. 534, which reversed 166 
NTS 100, 178 AppDiv. 783. 

Mo —State ex rel. Western Union 
Telegraph Co. v. Public Service 
Commission, 264 SW. 669, 304 Mo. 
505, 35 A L.R 328 
10 C J. p 158 note 6. 

Xhe rule of public policy which 
prevents a carrier from securmg a 
release from liability for its own 
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negligence equally prevents it from 
obtaining a stipulation for its re¬ 
lease from liability as to any part 
of the damage, and a stipulation, m 
a bill of ladmg for an interstate 
shipment of live stock, that m event 
of unusual delay or detention due 
to the negligence of the carrier or 
its employees, or otherwise, the shii>- 
per will accept as full compensation 
for all loss or damages sustained 
thereby the amount actually expend¬ 
ed by the shipper m the purchase 
of food and water for the stock 
while so detained, is inv^id—Hud¬ 
son V. Grand Rapids & I. Ry. Co., 
203 HlApp. 377. 

40U N C —Everett v, Norfolk, etc, 
R Co. 50 SB 557, 138 NC. 68, 
1 LRA..NS, 985. 

49. Va —Adams Express Company 
V Allen, 100 SB. 473. 125 Va. 530 

50. Tex—St. Louis Southwestern 
Ry. Co. V. Cox, CivApp, 221 S. 
W. 1043 

10 C J. p 161 note 23. 

51- Colo.—Denver & R G. R Co. v. 
Teufel, 172 P. 1060, 64 Colo. 515. 

52. N.T.—F. A. Straus & Co. v. Ca¬ 

nadian Pac. Ry. Co., 173 NE. 564, 
254 N.T 407, modifying 238 N.T. 
S 50, 227 App Div. 316, modifying 
234 N.YS. 622, 134 Misc. 439. 

sa Cal—Mitchell v. North Pac. S. 

S Co., 213 P. 293. 60 Cal.App. 554. 
10 G.J. p 161 note 24. 
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gence; there is some authority to the effect that 
it does,54 but also some authority to the effect that 
the statute is merely declaratory of the common-law 
rule as to gross negligence and that it does not 
m any way change the rule as to ordinary negli¬ 
gence.®® 

Federal legislation. Under the federal law a 
carrier cannot exempt itself from liability for its 
own negligence or that of its servants in the trans¬ 
portation of property by interstate shipments,®® 
and a contract by which it purports to do so can 
gam no validity from being filed with the interstate 
commerce commission;®*^ nor do the tariff regula¬ 
tions of the carrier avail.®® Specifically, it has 
been held that the common-law rule heretofore 
stated is not in any manner affected by anything 
in the Interstate Commerce Act of 1887 or in the 
acts amending it, known as the Elkins Act and the 
Hepburn Act,®® the Carmack amendment,®® the 
Cummins amendments,®^ or in the Transporta¬ 


tion Act of 1920®2 as subsequently amended, 49 
U.S.CA. § 20 (ll).fi3 Indeed it is declared by the 
supreme court of the United States that the pro¬ 
vision of the Carmack amendment making the ini¬ 
tial carrier liable to the holder of a shipping receipt 
for any loss or damage caused by it or by any con¬ 
necting carrier, and that no contract, receipt, rule, 
or regulation shall exempt such a common carrier 
from the liability hereby imposed is a statutory 
declaration that a contract of exemption from lia¬ 
bility for negligence is against public policy and 
void.®^ Under the Carmack amendment an agree¬ 
ment to release a carrier for part of a loss due to 
negligence is no more valid than one by which there 
is a complete exemption.®® 

§ 100. * In Case of Loss by Fire 

Unless prohibited by statute the carrier may stipulate 
against liability for loss or damage by fire not due to 
its negligence. 

Provided the contract meets the general require- 


54L Cal —^Donlon v Southern Pac 
Co. 91 P. 603. 151 Cal. 763. 11 
LRA.NS. 811. 12 AnnCas. 1118. 
55- Okl —^Blackwell Milling:, etc, Co. 

V Western Union Tel. Co, 89 P, 
235. 17 Okl. 376. 10 AnnCas. 855, 

56. Ala—^Louisville & N. R. Co. v. 

Jones. 99 So. 919, 211 AJa 158. 

Ark.—^Jonesboro, L. C. & £!. R Co. 

V Maddy. 248 SW. 911, 157 Ark. 
484. 28 ALR. 498—-Lusk v. Long:, 
192 SW. 213, 127 Ark 261. 

Conn —^New li]ng:land Fruit & Pro¬ 
duce Co V. Hines. 116 A. 243, 97 
Conn. 225. 

Ill.—^Doster & McEabben v. Michig:an 
Cent R Co., 196 IlLApp. 49. 

NH—^Bernard! Greater Shows v. 
Boston & M R. R. 165 A 124, 86 
N.H 146. 

N Y —Clay v New York Cent. R. Co, 
231 NYS. 424. 224 App Div. 508— 
Walrath v American By Fxpress 
Co.. 216 NY.S 545. 217 App Div. 
83—^Feynman v. American Ry. Ex¬ 
press Co. 234 N.Y.S. 727, 134 Misc. 
223 

Okl —St Louis & S. F R Co. v. 

Wynn, 156 346. 56 Okl 509. 

Tex—Wells Farg:o & Co v Sprag:ue, 
Civ App.. 199 S.W. 657—Western 
Union Telegraph Co. v. Piper. Civ 
App. 191 SW 817. 

This statement in. Corpus Juris 
IS quoted with approval in St. Louis- 
San Francisco Ry Co. v. Glow Elec¬ 
tric Co, 172 N.E 425, 428, 35 Ohio 
App 291 

57- U S —^Boston & M. R. R. v Pip¬ 
er. 38 S.Ct. 354. 246 U.S. 439. 62 
L Ed. 820, affirming: Piper v. Bos¬ 
ton & M. R R, 97 A- 508, 90 Vt. 
176 

Ill —Gardner v. Railway Express 
Ag:ency, 274 111 App. 626- 

13C.J.S.-13 


58. Ohio —St Louis-San Francisco 
Ry. Co V. Glow Electric Co, 172 
NE 425, 35 Ohio App. 291. 

59- Ohio —St. Louis-San Francisco 
Ry Co. V. Glow Electric Co, su¬ 
pra. 

10 C.J. p 161 note 27- 

60 - U S —^Boston & M. R. R. V. Pip¬ 
er. Vt, 38 set. 354. 246 U.S. 439, 
62 LEd. 820. 

Ark.—^Missouri Pac. R. Co. v. Porter, 
269 SW. 47. 168 Ark. 22. reversed 
on other grounds 47 S Ct. 383, 273 
US, 341, 71 LEd. 672—Jonesboro, 
L. C. & E. B. Co- V. Maddy, 248 
SW 911. 157 Ark. 484, 28 AL.R. 
498. 

Colo —^Denver & R. G. R Co. v. Teu¬ 
fel. 172 P. 1060. 64 Colo. 515. 

Conn—^New Eng:land Fruit & Pro¬ 
duce Co V. Hmes, 116 A. 243, 97 
Conn. 225 

Ill—^Doster & McKibben v. Michigan 
Cent. R. Co, 196 IlLApp.. 49. See 
Crossley v. St. Louis. I. M. & S. 
Ry. Co, 199 Ill App. 195. 

Ind—Chesapeake & O Ry. Co. of In¬ 
diana V, Jordan, 114 NE. 461, 63 
Ind App. 365. 

Md —^Peninsula Produce Exch. v. 
Amcrican By. Express Co., 128 Au 
403, 147 Md 424. 

Mo.—Howell V, Hines, 219 SW. 924, 
298 Mo. 282—Warner v. St. Louis- 
San Francisco Ry. Co. 274 S.W. 
90, 218 Mo App. 314. 

Okl—St. Louis & S. F. R. Co. v 
Ladd, 178 P- 125, 72 Okl. 55. 

Vt.—^Piper V. Boston & M. R. R., 97 
A 508, 90 Vt 176. affirmed Bos¬ 
ton & M. R. R V. Piper, 38 S Ct. 
354, 246 U.S 439, 62 L.Ed. 820. 

10 CJ. p 162 note 28. 
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61- Ark —^Missouri Pac. R. Co. v. 
Porter, 269 S.W. 47. 168 Ark. 22. 
reversed on other grounds 47 S 
Ct. 383, 273 US. 341, 71 LEd 672 

Ga —American Ry. Express Co v 
Daniel, 116 SE 660, 29 GaApp 
780, affirmed 121 SE. 686, 157 Ga 
731, certiorari granted 44 S.Ct 
461. 265 US. 576, 68 L.Ed. 1187, 
and reversed on other grounds 46 
S.Ct 15, 269 US 40, 70 LEd 154, 
vacated 132 S E 144, 35 Ga.App 81 

Mo—Warner v. St. Louis-San Fran¬ 
cisco Ry. Co., 274 S.W. 90, 218 Mo. 
App. 314. 

N.Y.—^Hance Bros. Co. v. American 
Ry. Express Co., 190 N.Y.S. 530, 
116 Misc 653. 

N.C—^Bivens Bros v. Atlantic Coast 
Line R. Co, 97 SE 215, 176 N 
C. 414. 

68. N.Y—Clay v- New York Cent. 
B. Co., 231 N.Y.S 424, 224 App 
Div 508—^Hance Bros. Co v. Amer¬ 
ican Ry. Express Co., 190 NYS. 
630, 116 Misc. 653. 

63. Ohio.—St Louis-San Francisco 
Ry. Co V. Glow Electric Co, 172 
NE 425, 35 Ohio App 291 

64. U.S.—^Kansas City Southern R 

Co V. Carl, Ark, 33 SCt 391, 227 
U S- 639, 57 L Ed 683—Adams Ex¬ 
press Co. V Croningei, Ky., 33 S. 
Ct. 148, 226 US 491, 57 LEd. 

314, 44 LRA.NS, 257. 

10 C J. p 162 note 29 

65- Ohio —St XiOuis-San Francisco 
Ry. Co. V. Glow Electric Co., 172 
NE 425. 35 Ohio App 291. 

Vt—^Piper V Boston & M. R. R. 97 
A 508, 90 Vt 176, affirmed Boston 
& M R. R. V. Piper, 38 S.Ct. 364, 
246 U.S. 439, 62 L Ed. 820- 

10 C.J. p 162 note 30. 
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ments set out supra ^ 88-96 relating to manner 
of effecting limitation, consideration, reasonable¬ 
ness, and the like, in the absence of a controlling 
prohibitory statute it is well settled that a con¬ 
tract exempting the carrier from liability for loss 
or damage by fire, not due to the carrier’s neg¬ 
ligence, IS valid,®® nor, in view of the rules slated 
supra § 97 b, is such contract forbidden by the Car¬ 
mack amendment®^ or second Cummins amend¬ 
ment,®® although with respect to an intra-state 
shipment such a contract is prohibited by a state 
statute making it unlawful for a earner, by agree¬ 
ment, to abridge its common-law liabilities.®® In 
view of the rule stated infra § 115, a provision in a 
contract of shipment exempting the carrier from 
liability for loss by,fire not caused by its own neg¬ 
ligence or that of its servants may be waived. 

§ 101. Injuries to Live Stock 

A common earner of live stock may limit its liability 
except for loss or damage resulting from negligence. 


The exceptional nature of the property and of 
the loss or damage which may result during its 
transportation is held to justify a contract by a 
earner of live stock limiting its liability, except 
for such loss or damage as may result from its 
own negligence or from that of its agents or serv¬ 
ants, 7® and this rule applies alike under the Car¬ 
mack amendment which is fully considered supra § 
97 b and under the common law,7l although such 
hmitations of liability are forbidden under con¬ 
trolling provisions of state constitutions or stat¬ 
utes which prohibit common carriers from con- 
tractmg away their common-law liability.*^2 

Applying the general rule, it has been held that 
the earner may by contract stipulate against liabil¬ 
ity for loss or injury to animals caused by inherent 
viciousness or fnght, as a result of which they may 
injure themselves or each other for injunes due 
to suffocation and hcating,^^ cold, heat, or change 
in weather,^® fire,^® dipping or disinfection,^^ want 
of bedding,*^® or for the risk of loss or damage 


ee. Ark—^Missouri Pac. R. Co. v. 
Porter, 269 SW 47, 168 Ark. 22, 
reversed on other grounds 47 S.Ct. 
383. 273 US. 341, 71 L.Ed. 672. 
Ky—^Julius Kessler & Co. v. South¬ 
ern Pac Ry Co. in Kentucky, 255 
535, 200 Ky 713. 

La—^E. Bomeman & Co v. New Or¬ 
leans, M. & C. R Co,. 81 So. 882. 
145 Ua. 150. 

Tex.—Texarkana & P. S. Ry. Co. v. 
Brass, Civ App, 245 S.W. 457, af¬ 
firmed, Com App, 260 S.W. 828. 
Wis.—Ashton V. Chicago & N. W. 
Ry. Co. 225 N.W. 328, 198 Wis. 
618. 

10 C.J. p 145 note 11 [bj (4), p 163 
note 54. 

Foreign, shipment 

A carrier of a foreign shipment 
had a right under the common law 
to limit liability and exempt itself 
from responsibility for loss by fire 
unless caused by negligence of itself 
or agents.—^Texarkana & P. S. Ry. 
Co. V. Brass, Tex Civ.App, 245 S 
W. 457, affirmed. Com App., 260 S.'W, 
828. 

67- Ark.—Missouri Pac. R. Co. v- 
Porter, 269 SW. 47, 168 Ark. 22, 
reversed on other grounds 47 S Ct. 
383, 273 US 341, 71 UEd 672. 

Ky—Julius Kessler & Co. v South¬ 
ern Pac Ry. Co. in Kentucky, 255 
S.W. 535, 200 Ky. 713. 

La.—^E. Bomeman & Co. v. New Or¬ 
leans, M. & C. R Co, 81 So. 882, 
145 La. 150. 

10 C.J. p 163 note 54 [b]. 

68. Ark —^Missouri Pac R. Co. v. 
Porter. 269 S.W. 47. 168 Ark. 22, 
reversed on other grounds 47 S Ct. 
383, 273 U.S. 341. 71 L.Ed. 672. 
Ky.—Julius Kessler & Co. v. South¬ 


ern Pac. Ry. Co m Kentucky, 255 
SW. 535, 200 Ky. 713. 

69. Axk—Straub v. Missouri Pac 
R Co.. 283 SW. 36. 170 Ark 1174. 

70. Ga—Western & A, R. Co v. 
Waldrip. 89 S.B 346, 18 GaApp 
263 

La—^Hall v. Houston B & W. T Ry. 
Co, 121 So. 769, 9 La App. 577, 
582. 

Ohio.—Thomas v. Baltimore & O. R. 

Co, 16 Ohio NP.NS, 194 
Okl—Chicago, R. L & P. Ry. Co. v- 
Craig, 157 P. 87, 59 Okl. 18. 

10 C.J. p 164 note 62. 

71. IlL—Sweetser v. Chicago & Al¬ 
ton R Co, 196 111 App. 623. 

TranspoTtation Act of 1920 
Under Act to Regulate Commerce 
§ 20, as amended by Acts June 29, 
1906, Febr. 25, 1909, June. 18, 1910, 
March 4, 1915, and Aug. 9, 1916, U. 
S Comp St. 8592, 8604a, 8604aa, 
and incorporated mto the Transpor¬ 
tation Act of 1920, 49 U S C A § 20 
(11), declarmg a common carrier li¬ 
able to the holder of a receipt or 
hill of lading for any loss, damage, 
or injury '"caused by it” to property 
covered thereby, notwithstanding 
any limitation of Lability or agree¬ 
ment as to value therein, the caa> 
rier’s liability as an insurer may be 
modified by an agreement fairly en¬ 
tered into with a shipper of live 
stock, but such agreement must not 
include exemption from liability due 
to its own negligence or that of any 
of its employees acting within the 
scope of their employment —^Hance 
Bros. Co. V. American Ry. Bxpress 
Co. 190 N.T.S 530, 116 Misc. 653. 

Absence of consideratloxL 
Whether under the Carmack and 
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Cummins amendments to the Intei^ 
state Commerce Act, a shipper of 
live stock might, in consideration of 
lower rates, contract for lower lia¬ 
bility, and require owner to prove 
that the loss was caused by the 
carrier's negligence, was immaterial 
where there was no such considera¬ 
tion —Alexander v. American Ry. 
Bxpress Co., 193 N.W. 660, 195 Iowa 
1155. 

72l Ky.—Adams Bxpress Co v. 
Walker. 83 SW. 106, 119 Ky. 121, 
26 Ky.L. 1025, 67 LRA. 412. 

10 C J p 164 note 62 [h]. 

73- La.—Ball v. Houston E. & W. 
T. Ry. Co., 121 So. 769, 9 La App. 
577. 582. 

Mich —Shier v. American Ry. Ex¬ 
press Co. 208 N.W. 746, 234 Mich. 
505. 

Ohio—^Thomas v. Baltimore & O. R 
Co., 16 Ohio N P .N.S, 194. 

10 C.J. p 164 note 64. 

Propensities of live stock 
A carrier of live stock may con¬ 
tract that it will not be liable for 
injuries caused only by the propensi¬ 
ties of the animals themselves — 
CbAimson V. American Ry. Express 
Co.. 189 N.W 529. 178 Wis. 286 
74L Ohio.—^Thomas v. Baltimore & 
O. R Co., 16 Ohio N.P..N.S., 194. 
10 C J p 164 note 67. 

75- Ohio —^Thomas v. Baltimore & 
O. R Co, supra. 

76. Ga—^Mitchell v. Georgia R. Co, 
68 Ga. 644. 

Tex.—^Texas, etc., R Co. v. Davis, 2 
Tex.ACivCas. $ 191. 

77- La—Glaser v. New Orleans, T. 
& M. Ry Co., 120 So. 798, 10 La. 
App 755 

TSL Ark.—St. Louis Southwestern R 
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caused by delay/® or from any cause beyond the 
control of the earner/® and, where the duty of 
loadings and unloading is placed upon the carrier, 
it may stipulate against liability for loss or injury 
not caused by its negligence but which is occasion¬ 
ed by inj'uries sustained by animals in loading and 
unloading,*^ or from overloading,^^ crowding one 
upon another,^® or escaping from cars, pens, or 
vessels/^ Furthermore, under the Carmack amend¬ 
ment the parties may agree that the carrier shall 
not be liable for any mistake or inaccuracy in in¬ 
formation furnished concerning quarantine regula¬ 
tions, such agreement not being a contract against 
negligence.*® It may be observed, however, that 
no special contract is necessary to protect the car¬ 
rier from liability for loss or injury due to in¬ 
herent viciousness or fright, since under the com¬ 
mon-law rule stated supra § 79 b the carrier is 
not liable for such loss. In determining whether 
a particular attempted limitation of liability is per¬ 
missible, the general rules discussed supra ^ 88-95 
relating to the manner of effecting the limitation, 
consideration, reasonableness, etc., must be kept in 
miiid and applied. 

The right of a carrier of live stock to limit its 
liability as to value is treated infra § 102, and as 
against its own negligence or that of its employees, 
supra § 99 a. Questions relating to limitation of 
liability by a contract imposing on the shipper the 
duty to feed and water during transportation are 
considered supra § 64, 

§ 102. • Limitation of Liability as to Val¬ 

ue 

a. Agreed valuation 


b. Value not disclosed or stated 

c. Invoice price, or value at place of 

shipment 

a. Agreed ValuatioiL 

(1) In absence of prohibitory statute 

(2) Effect of constitutional or statu¬ 

tory provisions 

(1) In Absence of Prohibitory Statute 

As a general rule in the absence of controlling stat¬ 
utes to the contrary, reasonable contracts providing that 
the carrier’s liability for loss or injury to goods shall 
not exceed an agreed valuation are upheld whether or not 
the carrier’s negligence contributed to the damage sus¬ 
tained. A carrier cannot by arbitrary agreement as to 
valuation limit its iiability for a loss or injury due to its 
negligence. 

While the rule as shown by the general rule 
stated below, is by no means of universal applica¬ 
tion, the view sustained by the great weight of 
authority, with respect to both interstate and in¬ 
tra-state shipments, in the absence of controlling 
statutes to the contrary is that contracts of car¬ 
riage providing that the carrier's liability for loss 
or injury to goods intrusted to it for shipment 
shall not exceed an agfreed valuation, when they 
are fair, open, and reasonable, and made for the 
purpose of furnishing the basis of the liabihty 
assumed, and the rates to be charged for the trans¬ 
portation arc vahd and will be sustained, whether 
or not the loss or mjury is due to the carrier's 
negligence/® 

The real question upon which the division of ju¬ 
dicial opinion arises with respect to agreements of 
the general character under consideration is wheth¬ 
er a contract which protects a carrier against the 


Co. V. Butler, 102 S.W. 378, 82 Ark. 
469. 

Okl.—St. Louis, etc., R. Co v. Cope¬ 
land, 102 P. 104, 23 Okl. 837. 

79. Mass.—Sguire v. New York 
Cent. R. Co, 98 Mass. 239, 93 Axn. 
D. 162. 

80. Ohio.—^Thomas v. Baltimore & 
O. R. Co., 16 Ohio N.P,NS., 194. 

81. La—Hall v. jlouston E. & W. 

T. Ry. Co, 121 So. 769, 9 LaApp. 
577, 582. 

10 C.J. p 164 note 65. 

82. La—Hall v. Houston E. & W. 
T. Ry. Co, supra 

Ohio—^Thomas v. Baltimore & O. R. 

Co., 16 Ohio N.P.,N.S, 194. 

10 C.J. p 164 note 66. 

83. La.—Hall v. Houston E. & W. 
T. Ry. Co, 121 So. 769, 9 LaA.pp. 
577, 582. 

Ohio—^Thomas v. Baltimore & O R. 
Co., 16 Ohio NP..N.S, 194. 

84. La—Hall v. Houston E. & W. 


T. Ry. Co, 121 So. 769, 9 LaApp. 
577, 582. 

85. Va.—^Manien v. Seaboard Air 
Line Ry. Co., 137 S.E 496, 147 Va. 
415. 

86. U.S.—Southeastern Express Co. 

V. Pastime Amusement Co., S.C, 
57 set 73, 299 TJ.S. 28, 81 LEd. 
20—American Ry. Express Co v- 
Daniel, 46 S.Ct. 15, 269 US. 40, 
70 L.Ed. 154, reversing- 121 S E 
686, 157 Ga. 731, which affirmed 
116 S.E. 660, 29 Ga.App. 780 

Certiorari granted 44 S.Ct. 461, 
265 U.S. 576, 68 L.Bd. 1187. Judg¬ 
ment vacated 132 S.E. 144, 35 Ga. 
App. 81—American Ry. Express 
Co. V. Level, La, 44 S.Ct. 11. 263 

U. S. 19, 68 L.Ed. 140—American 
Ry. Express Co. v. Lindenburg, 43 
set. 206, 260 U.S 584, 67 LEd. 
414, reversmg Lmdenburg v Amer¬ 
ican Ry. Express Co., 106 S E. 
884, 88 W.Va. 439—Union Pac. R. 
Co. V. Burke. 41 S.Ct. 283, 255 U.S. 

195 


317, 65 L.Ed 656, affirming Burke 

V. Union Pac. R. Co., 124 N E. 119, 
226 N.T. 534, which reversed 166 
NYS 100. 178 AppDiv. 783— 

Western Transit Co. v. A. C. Les¬ 
lie & Co. 37 set. 133, 242 U.S. 
448, 61 LEd. 423, reversing A C. 
Leslie & Co. v. Western Transit 
Co, 150 N.YS 1073, 165 App Biv. 
947—Great Northern R. Co v. 
O'Connor, 34 S Ct. 380. 232 US. 
508, 58 L.Ed 703, reversmg O'Con¬ 
nor V. Great Northern R. Co.. 136 
N-W. 743, 118 Mmn 223 and 139 
NW. 618, 120 Minn. 359—A- C. 
Lawrence Leather Co. v. Com- 
I>agnie G§n6rale Transatlantique, 
CCANY., 18 F.2d 930, affirmmg, 
D.C., 12 P 2d 83, and certiorari 
denied Compagme G§n6rale Trans- 
atlanUque v. A. C. Lawrence 
Leather Co, 47 S Ct 770, 274 US. 
761, 71 L.Ed. 1338—^Lawrence 

Leather Co. v. Norton, Lilly & Co., 
D.C.N.Y., 16 P.2d 101—^Moore 
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recovery of a larger amount tlian the agreed value 
of the property is one relieving it from the conse¬ 
quences of its own negligence.Where the ma¬ 
jority rule above stated prevails, it is very generally 
considered that limitations of this character do not 
in any respect exempt the carrier from liability for 
negligence and are not calculated to induce negli¬ 
gence,^® their only effect being to liquidate the 
amount for which the carrier in case of loss shall 
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be answerable, whether through its negligence or 
otherwise.®® 

Contracts of this character furnish a just and 
reasonable mode of securing a due proportion be¬ 
tween the amount for which the carrier becomes 
responsible and the freight which it receives, and 
of protecting itself against extortionate valuations 
in case of loss.®® Such a contract is not in viola- 
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Duncan, Ohio, 237 F 780, 150 C C. 
A 534—Taylor v. U. S, 60 CtCl- 
429, appeal dismissed U- S. v. Tay¬ 
lor. 47 S.Gt. 235, 273 U.S 773, 71 
D£d 885. 

Cal —^Murray v. Southern Pac. R. Co., 
296 P. 667, 112 CalApp. 150— 

Crenshaw Bros & Satfold v. South¬ 
ern Pac. Co, 181 P. 252, 40 Cal. 
App. 603, amendment of remittitur 
and correction of audgment denied 
183 P. 208, 42 CalApp. 44, ceitio- 
rari denied 40 S.Ct. 14. 250 U.S. 
669, €3 LiBd. 1198. 

Fla—^Noone v. Southern Fxpress Co., 
83 So. 607, 70 Fla. 25. 

Ga—^De Bow v. Vicksburg, S. & P 
By. Co., 95 S.B. 261, 21 GaApp 
732, reversed on other grounds 
Vicksburg, S. & P. Ry. v. De Bow, 
98 S F 381, 148 Ga. 738. 

Iowa.—^Taylor v. Chicago, R. I. & P. 
By. Co., 227 N.W. 407, 208 Iowa 
1396—Wolfe V. American Ry. Ex¬ 
press Co., 197 N.W. 24, 197 Iowa 
216. 

Kan.—Kennedy v. Atchison, T. & S 
F. Ry. Co., 179 P. 314, 104 Kan 
129, 368, motion granted 181 P. 
117, 104 Kan, 708. 

Mo—^Bilby V. Atchison, T- & S. F. 
Ry. Co, 199 S.W. 1004—^Donoho v. 
V. Missouri Pac. Ry. Co, 187 S W. 
141, 193 Mo.App. 610, transferred. 
Sup, 184 SW. 1149. 

N.M—Enderstem v. Atchison, T & 
S. F. Ry. Co., 157 P. 670, 21 N.M. 
548 

N.Y.—^KiJthau v. International Mer¬ 
cantile Marine Co, 157 N.B 267, 
245 N.Y. 361, affirming 215 N.YS. 
718, 217 App Div. 22—^Buike v. Un- j 
ion Pac R. Co., 124 N.E. 119. 22b ' 
NY. 534. reveismg 166 N.YS. 100, 
178 App Div. 783, certiorari grant¬ 
ed Union Pac. R. Co. v. Burke, 40 
S.Ct. 56. 251 US. 548, 64 U.Ed. 
409 and affiimcd 41 S Ct 283, 255 
US 317, 65 LEd 656—D'Utassy 
V. Barrett, 114 NE. 786, 219 N.Y. 
420. 5 AliR 979, affirming 157 
NYS 916, 171 AppDiv. 772— 

Chenango Textile Corporation v. 
Willock. 288 N.Y.S. 270, 247 App 
Div. 638—Glanzer v. Cunard S. S. 
Co, 212 N.Y.S. 500, 214 App Div 
473—Heuman v. M. H Powers Co, 
162 N.Y.S. 590, 175 App Div. 627— 
Mavis Hosiery Co v Pennsylvania 
Transp, Co., 239 NYS 713, 135 
Misc. 636 

Okl.—Dusk V- Durant Nursery Co., 


232 P. 11, 73 Okl 269—^Haskell v. 
St. Douis & S F. R. Co. 162 P- 
459, 62 Okl. 116. 

Tenn.—^Louisville & N- R. Co. v. 

Hobbs, 190 SW 461, 136 Tenn. 512 
Utah.—Paradise Land & Live Stock 
Co V. Davis. 207 P. 145. 60 Utah 
189 

VI—Piper V. Boston & M R R, 97 
A 508, 90 Vt. 176, affirmed Boston 
& M R R. V. Piper, 38 S Ct 354, 
246 US 439, 62 LEd 820. 

Wash —^United Artists Corporation v. 
Puget Sound Electric Ry., 211 P- 
873, 122 Wash 537. 

10 C.J. p 165 note 76. 

Corpus Juris is cited with approv¬ 
al in Kennedy v. Atchison, T. & S 
F. Ry. Co., 179 P. 314. 315, 104 Kan. 
129 

Tn niiTinig 

(1) The rule of the text has been 
applied with respect to interstate 
shipments —Christensen v, Chicago, 
M. & SL P. Ry. Co. 194 Ill App. 562 
Sec Bass V. Eric R Co., 195 Ill App. 
508. 

(2) And it has been applied as to 
a shipment from a state to the Pan¬ 
ama Canal Zone held not to he un¬ 
der the Interstate Commerce Act.— 
Macomber & Whyte Rope Co v. Unit¬ 
ed Fruit Co , 225 Ill App 286. 

(3) A contrary rule applies, how¬ 
ever, as shown inlia this section 
where the shipment is intra-slate. 

Xu Ifexas 

(1) The rule of the text has been 
recognized and applied as the federal 
rule governing interstate shipments. 
—Henderson v. Wells Fargo & Co 
Express, TexCiv.App, 217 SW. 962 

(2) Where the jury found spe¬ 
cially that the shipper of a grip 
through a hotel company as its agent 
represented that the grip was of the 
value of only ten dollars and that, 
if Its true value of nearly five hun¬ 
dred dollars had been stated, the 
carrier would have exercised more 
care and the loss would probably 
have been prevented, it was not er¬ 
ror to limit recovery against the 
carrier to fifty dollars, which was 
the extent of liability assumed by it, 
unless a greater value was declared 
and an additional rate paid—Galves¬ 
ton Hotel Co. V. Goggan, 253 SW. 
694. 

(3) Under the Texas statutes, 
however, as shown mfra this section 
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different rule applies as to mtra- 
state shipments. 

£ive stock 

fl) The carrier and the shipper 
may make an agreement as to the 
value of live stock shipped which 
will bind the shipper and control the 
amount of his recovery in case of 
lo&s—^Bowring v. Wabash R Co, 
77 Mo App. 250 

(2) Interstate carrier of live ani¬ 
mal may have alternate rates, one 
of which permits greater recovery 
for loss due to cainer’s negligence 
—Grant v. American Ry. Express 
Co, 139 A, 784, 126 Me. 489. 

87- Kan.—Kennedy v. Atchison, T 
& S. F. Ry. Co, 179 P. 314, 101 
Kan 129, 368, motion to amend 
mandate granted on other grounds 
181 P. 117, 104 Kan 70S. 

88, Ill —Macombei & Whyte Rope 
Co V. United Fiuit Co., 225 Ill. 
App 286—Christensen v. Chicago, 
M & St. P. Ry. Co, 194 IlLApp. 
562. 

N.M—^Enderstem v. Atchison, T & 
S. F. Ry. Co., 157 P. 670, 21 NM. 
548. 

N Y —^Burke v. Union Pac. R Co, 
124 NE 119, 226 N.Y. 534, revers¬ 
ing 166 NYS. 100, 17S App Div 
783, certiorari granted Union Pac 
R Co. V. Burke, 40 S Ct. 56, 251 

U. S. 548, 64 LEd 409, and affirmed 
41 S.Ct. 283, 255 U.S. 317, 65 L 
Ed. 656. 

Okl —^Lusk V. Durant Nursery Co, 
232 P. 11, 73 Okl. 269—Haskell 

V. Si, Louis & S F. R. Co.. 162 P. 
459, 62 Okl 110. 

10 C J. p 166 note SO. 

Corpus Juris statement of the ma¬ 
jority view is refeirid to m Kennedy 
V. Atchison T & S F. Ry Co, 179 
P. 314, 315, 104 K.in 129, 368, mo¬ 
tion to amend mandate' grante'd on 
other grounds 181 P. 117, 104 Kan. 
708. 

89. ND—Hanson v Great North¬ 
ern R. Co. 121 NW 78. IS ND. 
324. 138 Am S R 768. 

10 C J. p 166 note 81. 

90- Ill —^Macomber & Whyte Rope 
Co. V. United Fruit Co. 225 111 
App 286 

Okl—^Lusk V. Durant Nursery Co., 
232 P. 11. 73 Okl. 269—Haskell v. 
St Louis & S. F. R. Co.. 162 P. 
459, 62 Okl. 116. 

10 C.J. p 166 note 82. 
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tion of public policy on the contrary it is said 
that it would be unjust and unreasonable and repug¬ 
nant to the soundest principle of fair dealing and 
of freedom in contracting, and thus in conflict with 
public policy, if the shipper should be allowed to 
reap the benefit of the contract if there is no loss, 
and to repudiate it in case of loss.®2 The shipper 
should not be permitted to impose on the carrier the 
obligations of a contract different from that into 
which it has entered,^^ and one reason for the rule 
sustaining the declared and agreed valuation is to 
prevent fraudulent practices by shippers m obtain¬ 
ing a lower rate by undervaluation.^^ Having ac¬ 
cepted the lower rate dependent upon the specified 
valuation, the shipper is estopped to claim a greater 
value than that fixed.®® 

Extent and limits of rule in general. The fact 
that no express limitation against liability for neg¬ 
ligence is contained in the contract does not in any 
way affect the operation of the general rule stated 


above; the limitation nevertheless applies to losses 
by reason of the carrier’s negligence.®® It has fur¬ 
ther been held that on principle it can make no 
difference whether the negligence is ordmary or 
gross,®although this proposition has been denied.®® 
It has also been held that the shipper will not be 
relieved from the limitation by the fact that injury 
to the consignment was caused by the carrier’s vio¬ 
lation of a federal statute prohibiting the confine¬ 
ment of cattle in a car for more than twenty-eight 
hours.®® So, as will be shown infra § 113 c, it 
has been held that the limitation applies, although 
the goods were stolen by the carrier’s employees. 
On the other hand, the view has been taken, as stat¬ 
ed infra § 115, that stipulations limiting the car¬ 
rier’s liability for loss or injury to an agreed valu¬ 
ation have no application in case of a conversion 
of the goods by the carrier. Whether the provi¬ 
sion applies in case of loss or injury caused by de¬ 
lay, or by the carrier’s delivery of the goods after 
notice of the shipper to stop them in transitu, which 


91- TJ S —^Moore v. Duncan, Ohio. 

237 F. 780, 150 C C.A. 534. 

Ill —^Macomber & AVhyte Rope Co 
V. United Fruit Co., 225 Ill App 
286—Christensen v. Chicagro, M. 
& St P. Ry. Co, 194 Ill App 562. 
Utah—^Paradise Land & Live Stock 
Co V. Davis, 207 P. 145. 60 Utah 
189 

10 C-J p 167 note 83. 

92. U S.—Union Pac. R. Co. v- 
Burke, 41 S.Ct. 283, 255 US 317, 
65 LFd 656, affirming^ Burke v. 
Union Pac, R. Co., 124 NE 119, 
226 N.Y. 534, which reversed 166 
N.YS. 100, 178 App.Div. 783—Tay¬ 
lor V. U S, 60 Ct-Cl. 429, appeal 
dismissed U- S. v. Taylor, 47 S 
Ct 235, 273 U.S 773, 71 LEd. 
885. 

Ill—Christensen v. Chicago, M. & St- 
P. Ry. Co, 194 Ill App. 562. 

10 C J p 167 note 84. 

The reason thus assigned in Cor¬ 
pus Jons has been approved by the 
Utah court in these teims. “It seems 
only fair that when the shipper de¬ 
clares that the groods he ships have 
a certain value he should not reap 
the benefit of the lower freigrht 
charge if there is no loss, and in 
case of loss recover a greater amount 
than the declared and agreed value. 
10 C J p 166, § 212. For a earner 
to contract against loss through its 
negligence is against public policy, 
but It IS not against good business 
morals nor against public policy 
to asrree upon a valuation which 
shall limit the liability of the car^ 
ner, whether for loss arising from 
negligence or otherwise, when the 
contract is fair, open and reasonable, 
and no fraud or imposition of any 
kmd has been practiced by the car¬ 
rier.*'—Paradise Land & Live Stock 


Co V. Davis. 207 P. 145, 147, 60 Utah i 
189. I 

93- Mass —Graves v. Lake Shore, 
etc, R. Co., 137 Mass. 33, 50 Am.R. 
282. 

Wash—Wibdmiiler v. Northern Pac. 
R. Co, 101 P 225, 52 Wash 613. 

94. NY—D’Utassy v. Barrett 114 
NE. 786, 219 NY. 420. 5 A.L R. 
979, affirming 157 NYS. 916, 171 
App Div 772. 

95- U S —American Ry. Express Co. 
V. Lmdenburg, 43 SCt. 206, 260 U 
S- 581, 67 L.Ed 414, reversing 

Lmdenburg v. American Ry. Ex¬ 
press Co,, 106 S.E. 884, 88 WVa 
439—^Union Pac. R. Co. v. Burke, 
41 SCt. 283. 255 US. 317, 65 L 
Ed, 656, affirmmg Burke v. Union 
Pac. R. Co., 124 N.B. 119, 226 N 
Y. 534, which reversed 166 N.Y.S 
100, 178 AppDiv- 783—A. C Law¬ 
rence Leather Co. v. Compagnie 
Generalc Transatlantique, CCAN 
Y., 18 F2d 930, affirming, D.C., 12 
P.2d 83, and certiorari denied Com- 
pagnie Genferale Transatlantique v 
A. C. Lawrence Leather Co, 47 
set. 770, 274 US 761, 71 L Bd 
1338—^Moore v. Duncan, Ohio, 237 
F. 780, 150 CCA 531—Taylor v. 
U. S, 60 CtCl. 429, appeal dis¬ 
missed U S- V Taylor, 47 S Ct 235, 
273 US- 773, 71 LEd 885 

Cal —Crenshaw Bros & Sallold v. 
Southern Pac. Co, 181 P. 252, 40 
Cal App. 603, amendment of re¬ 
mittitur and correction of judg¬ 
ment denied 183 P 208, 42 Cal App. 
44, certiorari denied 40 S.Ct 14, 
250 U.S 669, 63 L.Ed 1198. 

N.Y.—Burke v. Union Pac. R Co, 
124 NE 119, 226 N.Y 534, re¬ 
versing 166 N.YS. 100, 178 App. 
Div. 783, certioraii granted Umon 
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Pac R Co. V. Burke, 40 S Ct 56, 
251 US 548. 64 LEd. 409 and af¬ 
firmed 41 S.Ct. 283. 255 U S. 317, 65 
L Ed. 656—Chenango Textile Cor¬ 
poration V. Willock, 288 N.Y S. 
270, 247 App Div. 638 
Pa.—^Sloan v. Pennsylvama R. Co., 
29 PaDist 146 

Utah—^Paradise Land & Live Stock 
Co. V. Davis, 207 P. 145, 60 Utah 
189. 

Vt.—^Piper V Boston & M. R. R, 97 
A. 508, 90 Vt 176, affirmed Boston 
& M R R V. Piper, 38 SCt 354, 
246 U S. 439, 62 LEd. 820. 

10 C J- p 167 note 86 
9a NY —Gardiner v. New York 
Cent, etc, R Co, 94 NE 876, 201 
N.Y. 387, 34 LRA,NS, 826, Ann 
Cas 1912B 281, limiting Beimel v. 
New York, etc, R. Co, 65 N E. 
1113, 172 NY. 639, mem, which 
affirmed 70 N.YS 804, 62 AppDiv. 
389. 

10 C J. p 167 note 88. 

97- Cal.—^Donlon v. Southern Pac 
Co. 91 P. 603, 151 Cal. 763, 11 
LRA.NS. 811, 12 Ann Cas. 1118. 
10 C J. p 167 note 89. 

Gross, wanton, or wilful negligence 
A limitation of liability to the de¬ 
clared value in an interstate contract 
of shipment applies to gross, wan¬ 
ton, and willful negligence, Tnaking 
the theft or embezzlement of the 
shipment by an employee of the 
carrier easy of accomplishment and 
difficult of detection.—Henderson v. 
Wells Fargo & Co. Express, Tex.Civ- 
App, 217 S.W. 962. 

98: Ala —Georgia Pac. R. Co v. 

Hughart, 8 So. 62, 90 Ala 36. 

10 C.J. p 167 note 90. 

99l Wash.—^Pierson v. Northern Pac. 
R. Co, 112 P. 509, 61 Wash. 450. 
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it agreed to do, or in case of negligence in the de¬ 
livery of goods, is considered infra § 113 c, where 
the operation and effect of such provision generally 
is treated. 

Arbitrary valwition. A very generally recognized 
limitation of the general rule above staled is that, 
if the purpose of the contract is merely to place an 
arbitrary valuation on the amount for which the 
carrier will be liable for loss or damage, and not 
to fix a reasonable valuation with reference to 
which the charges and the responsibilities of the 
carrier are to be proportioned, the contract is not 
just or reasonable and is not binding on the ship¬ 
per. Such a contract, it is said, is nothing more 
than a cloak for a limitation of the carrier’s liability 
against its own negligence, and is contrary to pub¬ 
lic policy.! It will not bind the shipper, although 
it is reduced to writing and. signed by the shipper 
or assented to in wriling,^ and although a consider¬ 
ation consisting of a reduced freight rate is given.^ 
Whether or not a contract belongs in this category 
depends on the facts of each casc.^ 

Some courts draw a distinction between stipula¬ 
tions which merely fix the maximum value of prop¬ 
erty, limiting recovery in case of loss or injury, to 
a sum not exceeding such amount, and a stipulation 
by which the parties expressly agree to a certain 


fixed valuation. The latter stipulation, according 
to their view, is valid, while the former is void as 
a mere arbitrary attempt to limit the carrier’s liabil¬ 
ity for loss or injury due to its negligence.^ Other 
decisions repudiate this doctrine and hold that, on 
principle, there can be no difference between a case 
where the stipulation is that the value of the proper¬ 
ty does not exceed a specified sum and one by 
which the value is agreed to be a specified sum.® In 
either case, it is said, it becomes a part of the con¬ 
tract on which the minds of the parties meet and on 
which they act.^ 

In a number of decisions a distinction is made 
between contracts in which the valuation inserted 
m the contract is one designated by the shipper on 
request of the carrier, and contracts in which the 
valuation is inserted in the contract without being 
named by the shipper, or in other words a general 
limitation of actual value. Accoiding to some de¬ 
cisions the latter class of contracts is invalid.® 
This, however, is not the view of the United States 
supreme court or of some other courts in which the 
question has been raised; no difference in principle, 
it is held, exists between the two classes of con¬ 
tracts ; when the latter class is acquiesced in by the 
shipper there is an ‘'agreed” valuation as much as 
in the first classand the correctness of this view 


1. Ga.—American Ry. Express Co 
V. Bailey. 113 SE 551, 154 Ga. 
96, afiSrmmgr Bailey v. American 
Ry. Express Co, 108 SE. 303, 27 
GaApp 364—American Ry. Ex¬ 
press Co. V. Daniel, 116 SE 660, 
29 Ga.App 780, affirmed 121 SE. 
686, 157 Ga. 731, certiorari granted 
44 S.Ct. 461, 265 U.S 576, 68 D. 
Ed- 1187, reversed on other grounds 
46 set. 15. 269 US. 40, 70 D.Ed. 
154, vacated 132 SE 144, 35 Ga 
App. 81. 

Mo—Schade v Missouri Pac. R. Co., 
221 SW. 146, 204 Mo.App. 88. 
W.Va.—Carman v. Virginian Ry. Co., 
126 SE 567. 

10 C J. p 168 note 1. 

Pxee transpoxtatioiL 

‘'Where an interstate carrier issued 
a circular and published a general 
order providing that all shipments 
of hogs intended for exhibition at 
fairs and expositions should be car¬ 
ried thereto at the full tariff rates, 
but that, if returned in 30 days, 
they should be returned free from 
further freight charges, on presen¬ 
tation of the paid freight bill show- 
mg that the shipment moved over 
the carrier’s lines on the first move¬ 
ment, and of a certificate from the 
proper officers of the fair, showing 
that the hogs had been regrularly 
exhibited and had not changed own¬ 
ership, and thereafter a hog was 


shipped to a fair on the carrier's 
line, for the purpose of exhibition, 
and the shipper complied in all re¬ 
spects with this order, and the car¬ 
rier accepted the hog for return ship¬ 
ment in accordance with the agree¬ 
ment to return it free from further 
freight charges, and, while in course 
of transportation, the hog received 
injuries which caused its death, the 
shipper, if the injuries resulted from 
negligence of the earner, was not 
bound by an arbitrary prearranged 
valuation upon such property, print¬ 
ed m a bill of lading issued to him, 
acknowledging receipt of the hog 
for return shipment free of addi¬ 
tional freight charges, and he was 
entitled to recover full damages for 
the loss sustained by him by rea¬ 
son of such negligence,”—De Bow 
v. Vicksburg, S. & P. Ry. Co., 95 S. 
E 261, 21 GaApp. 732, reversed on 
other grounds Vicksburg, S. & P. Ry. 
Co. V, De Bow, 98 SE. 381, 148 Ga. 
738. 

2w Ga—Southern Express Co. v. Ha- 
naw, 67 SB. 944. 134 Ga. 445, 137 
Am.S.R. 227. 

10 C J. P 169 note 2. 

3: Colo—Union Pac. R. Co. v. Stu- 
peck. 114 P. 646, 50 Colo 151 
“t ND.—Hanson v Great Northern 
R. Co, 121 NW. 78, 18 N.D. 324, 
138 Am.S R. 768. 

10 CJ. p 169 note 4. 
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5. US —^Eells V. St. Douis, etc, R 
Co , C C Iowa, 52 P. 903. 

Mo.—^Kellerman v. Kansas City, etc., 
R. Co , 68 Mo App. 255. 

Tenn —^Nashville, etc., R Co. v- 
Stone, 79 SW 1031, 112 Tenn, 348, 
105 Am SR 955. 

10 C.J. p 169 note 5. 

ft. N.Y.—Heuman v. M. BL Powers 
Co., 162 N.TS. 590, 592, 175 App. 
Div. 627. 

10 CJ. p 140 note 70 faj, p 169 note 

6 . 

"A clause in a contract of carriage, 
limiting the liability of a carrier 
to a given sum, is held to be equiva¬ 
lent to a valuation of the goods.”— 
Heuman v. M H. Powers Co., supra. 

7- Minn—Alair v. Northern Pac. R 
Co., 54 NW. 1072, 63 Minn. 160, 39 
AmSR. 588, 19 DRA. 764. 

& Ga—Central of Georgia R Co v. 
Murphey, 38 S.E 970, 113 Ga. 514. 
53 L.RA. 720. 

Mo.—Doan v. St. Douis, etc., R Co., 
38 Mo.App. 408. 

10 C J. p 169 note 9. 

9- U-S—Great Northern R Co. v. 
O’Connor, 34 S.Ct. 380, 232 U.S. 508, 
58 L Ed. 703, reversing O’Connor 

V. Great Northern R Co., 136 N. 
W 743, 118 Minn. 223 and 139 N. 

W. 618, 120 Minn 359. 

10 GJ. P 169 note 10. 
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IS borne out by the weight of authority as to what 
constitutes a contract limiting liability, for, as 
shown supra § 91, where a limitation of liability is 
embodied in a receipt or bill of lading which is ac¬ 
cepted by the shipper, he will in most jurisdictions 
be presumed to have acquiesced in such limitation, 
even without any formal assent thereto, in the ab¬ 
sence of fraud or imposition. 

Disproportion between actual and fixed value. 
In some jurisdictions the view has been taken that, 
where a contract limits the liability of the car¬ 
rier to an agreed valuation, on a consideration of 
reduced charges for carriage of goods, and such 
agreed valuation is largely disproportionate to the 
value of the goods, it is violative of public policy, 
as far as it limits the carrier's liability for loss or 
injury caused by the negligence of itself or its 
servants, and that too, although the value of the 
goods shipped is not disclosed to the carrier.^® On 
the other hand, it has been held that a mere differ¬ 
ence between the value as agreed on and the actual 
value of the property, however wide such differ¬ 
ence may be, is not a controlling test as to the va¬ 
lidity of the stipulation, and that the true test is 
whether the stipulation was fairly entered into, by 
the parties, and is just and reasonable in the eye of 
the law; and contracts have frequently been sus¬ 
tained where the difference between the agreed and 
the fixed value was very grcat.ii However, there 
are decisions, some of which were decided in ju¬ 
risdictions where the foregoing view prevails, where 
contracts in which there was great discrepancy be¬ 
tween the actual and the agreed value, taken in 
connection with other circumstances, have been 


held void as arbitrary and imrea'sonable. In some 
of these decisions the fact on which the rea¬ 
sonableness of the contract turns is the knowledge, 
or want of knowledge, on the part of the carrier 
of the value of the goods. If made knowing such 
value, and that the valuation fixed was unreasonably 
low, the contract is considered void as being an ar¬ 
bitrary limitation of liability this view has 

been repudiated in other decisions where this pre¬ 
cise question was carefully considered.^^ In other 
cases the decisions turned on the fact that the val¬ 
uation was fixed without any reference to the 
charges and responsibilities to be borne by the car- 
rier.i^ Other decisions seem to turn on the fact 
that the valuation was that expressed in the com¬ 
pany’s tariffs applicable to all shipments of a like 
character under a reduced rate, and that the valu¬ 
ation was not the result of any actual estimation or 
consideration of the actual value of the goods 
but these cases are not in harmony with decisions 
of the United S.tates supreme court.i6 In a decision 
of the United States supreme court, in which the 
United Slates supreme court decisions were review¬ 
ed and relied on as the basis of its holding, it was 
declared “that the legality of the contract docs not 
depend upon a valuation which shall have a relation 
to the actual worth of the property,” but on the ac¬ 
ceptance by the parties of the contract as the basis 
of shipment and on the force of the statute as to the 
filed tariff, making it optional with the shipper to 
ship at the lower rate and not avail himself of a 
greater recovery on paying the higher rate named 
m the tariff, and on the requirement of the ship¬ 
per to take notice of its terms and to be bound 
thereby.!*^ 


Vse of pxinted form 

A case of an agreed valuation is 
presented where the shipper’s agrent 
filled out a printed bill of lading: de¬ 
scribing: the shipment as “emigrant 
movables released to $10 per cwt,*' 
which was signaed by the carrier’s 
agent, and the goods were shipped 
under the lower rate applicable to 
goods of that character and value.— 
Great Northern K. Co. v. O’Connor, 
34 set. 380, 232 U-S 508, 58 Ii.Ed. 
703, reversing O’Connor v. Great 
Northern R. Co, 136 NW. 743, 118 
Minn 223, and 139 N.W. 618, 120 
Mmn. 359. 

Id. Ala.—^Southern Express Co. v. 
Gibbs, 46 So. 465. 155 Ala. 303, 
130 Am SR. 24, 18 L.R.A,NS, 874 
—Broadwood v. Southern Express 
Co., 41 So. 769. 148 Ala 17—South¬ 
ern Express Co. v Owens. 41 So. 
752. 146 Ala 412. 119 Am S.R 41. 8 
LRA.N.S.. 369, 9 Ann.Cas. 1143. 

10 C.J. p 169 note 12. p 170 note 13. 
11, CaL—^Donlon v. Southern Pac. 


Co, 91 P- 603, 151 Cal. 763, 11 L. 
RA.NS, 811, 12 AnnCas. 1118 
N-T.—Zimmer v. New York Cent., 
etc., R Co. 33 NE 642, 137 NY 
460—Steers v. Liverpool, etc., SS. 
Co, 57 NY. 1, 15 AmR. 453. 
ND.—Hanson v. Great Northern R. 
Co. 121 N.W. 78. 18 ND. 324, 138 
Am SR. 768 

Va—^Richmond, etc., R. Co. v. Payne, 
10 SE 749. 86 Va 481, 6’L,RA. 
849 

10 C J. p 170 note 14. 

1S9- Colo —Colorado, etc, R Co. v. 
Manett, 121 P. 1012, 21 Colo.App. 
593 

Okl—St. Louis, etc., R Co. ^ v. 

Mounts, 144 P. 1036. 44 Okl 359 
Utah—Bingham v. San Pedro, etc, 
R Co.. 117 P 606, 39 Utah 400. 

10 C J. p 170 note 15 

13l U.S.—George N. Pierce Co v 
Wells Fargo & Co. NY., 35 SCt. 
351. 236 US 278. 59 L.Ed 576. 
affirmmg 189 F. 561, 110 GGA. 645. 
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Mo —Donovan v. Wells, 177 S W. 839, 
265 Mo. 291. 

10 C J. p 171 note 16 
1-t Iowa—Blair v. Wells, 135 N.W. 
615. 155 Iowa 190. 

Mmn—^Murphy 'v Wells, 108 N.W. 

1070. 99 Mmn 230. 

10 C J. p 171 note 17. 

15. Mmn.—Ostrott v. Northern Pac. 
R. Co. 127 N W. 177, 111 Mmn 504 

ND.—^Hanson v- Great Northern R. 
Co., 121 NW. 78, 18 N.D 324, 138 
Am.S R 768. 

10 C.J p 171 note 18. 

16. U S —^Missouri, Kanezas & Texas 
Ry Co v Hamman, Tex. 33 S 
Ct. 397. 227 US. 657, 57 LEd. 690 
—^EZansas City Southern R Co v. 
Carl, 33 S Ct. 391. 227 U S 639, 57 
L.Ekl. 683, reversing 121 S.W. 932, 
91 Ark. 97, 134 Am S R. 56. 

10 C J. p 171 note 19. 

17- U.S —George N. Pierce Co v. 
Wells Fargo Sc Co., N T., 35 S.Ct- 
351. 236 US. 278, 285. 59 L.Ed. 
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Minority rule. In a few states the common-law 
rule is that, when loss or damage results from a 
violation of a contract of intra-state shipment, 
growing out of the negligence of the carrier or its 
servants, any limitation as to the amount recover¬ 
able for loss or injury contained in the contract of 
shipment is inoperative, although a reduced rate 
of freight is charged.^^ The decisions formulat¬ 
ing this rule generally hold that contracts of this 
nature are in direct contravention of the common- 
law doctrine which forbids a common carrier to 
contract for exemption against the consequences of 
its own negligence or that of its servants,!^ and 
that there can be no difference in principle between 
contracts for total and contracts for partial exemp¬ 
tion from liabihty.20 It is recognized, however, that 
for losses caused otherwise than by the carrier’s 
negligence, contracts fairly made on a reasonable 
consideration limiting the carrier’s liability to an 
agreed valuation should be upheld 

(2) Effect of Constitutional or Statutory 
Provisions 

Statutes not prohibiting limitations of liability do 
not affect the general rule upholding limitations of lia¬ 
bility as to value. Constitutional or statutory provisions, 
expressly forbidding any contractual limitation of the 
carrier’s liability are applied usually to forbid contracts 
limiting liability to a specified valuation. Contracts limit¬ 
ing a carrier's liability for loss or Injury to an agreed 
valuation are generally permitted by federal law if in 
compliance with the statutory requirements. 

The general rule above stated in this section up¬ 
holding limitations of liability as to value, is not 
affected by a statute which declares the measure of 
damages to be the market value at destination,^^ nor 
by a statute providing that no contract in any re¬ 
ceipt shall “exempt” any common carrier from lia¬ 
bility for loss;23 and, under state statutes substan¬ 


tially identical with the Carmack Amendment to the 
Interstate Commerce Law, the effect of which is 
considered below, contracts limiting the liability of 
the carrier for loss or injury to goods shipped in 
mtra-state commerce to an amount not greater than 
an agreed valuation are upheld and given effect ac¬ 
cording to their terms, even though the loss was 
due to the carrier’s neghgence.24 A limitation of 
the shipper’s recovery to the amount on which the 
freight charges are based is not regarded as an ex¬ 
emption of the carrier from liability for loss or in¬ 
jury which It has caused, within the statutory pro- 
hibition.25 Where such a statute brings about a 
change in the law of the state, as where prior to its 
enactment the state adhered to the minority rule 
above announced in this section, the fact that the 
statute provides that nothing therein shall deprive 
the parties of any right or remedy under existing 
law does not preserve the common-law right of re¬ 
covery of the actual value of the goods lost, where 
the bill of lading contained a clause limiting liabil- 

ity.26 

Prohibiting limitation of common-law liability. 
While it has been held that state constitutional and 
statutory provisions which expressly forbid any 
limitation of the carrier’s liability by special con¬ 
tract do not invalidate a clause in a shipping con¬ 
tract limiting the value of the goods covered in con¬ 
sideration of the rate given if a higher rate would 
be charged at a higher valuationj^"^ in so far as in¬ 
tra-state shipments are concerned, under such provi¬ 
sions by the weight of authority contracts limiting 
liability in case of loss or injury to a specified valu¬ 
ation are held to constitute a limitation of the ear¬ 
ner’s common-law liability and to be inoperative 
and void, and it makes no difference whether the 
loss or injury was caused by negligence or not-® 


576, affirmmgr 189 P. 561, 110 Ca 
A. 645. 

la Colo.—Denver & R G R Co v. 

Teufel, 172 P. 1060, 64 Colo. 515. 
N C —^PendergraplL v. American Ry. 
Express Co. 100 S E. 525. 178 N. 
C. 344. 

10 C J. p 171 note 22. 

Tlie muioxity role as stated in Cor¬ 
pus Juns lb quoted with approval 
Ill.—^Kmgrsbury v. Chicago & A. R. 

Co , 213 Ill App 439, 445 
Nev—Southern Pac Co v. Haug, 182 
P. 92, 94, 43 Nev. 102 

19. Ill—^Kingsbury v Chicago & A. 

R Co., 213 Ill App 439. 

Nev.—Southern Pac Co. v. Haug, 
182 P. 92, 43 Nev 102 
NC.—^Pendergraph v. American Ry 
Express Co, 100 S.E. 525, 178 N 
a 344 

10 C.J. p 172 note 23. 


The statement m Ckixpns Juris of 
the mmority rule and the considera¬ 
tions upon which it is referred to 
in Kennedy v. Atchison, T. & S. P. 
Ry Co., 179 P. 314, 315. 104 Kan. 
129. 

D C.—Galt V. Adams Elxpress 
Co., 11 D.C 124, 48 AmR 742. 
Miss—Chicago, etc, R Co. v. Abels, 
60 Miss 1017. 

N C —^Everett v. Norfolk, etc, R. Co., 
50 SE 537, 138 N.C 68, 1 ERA., 
NS. 985 

10 C J p 172 note 24. 

21-• Pa.—Grogan v. Adams Express 
Co. 7 A 134. 114 Pa 523, 60 Am 

R. 360—^American Express Co. v. 
Sands, 55 Pa 140 

22. Ala—Illinois Cent. R. Co. v. Kil¬ 
gore, 67 So. 707, 12 Ala.App. 358 

23. NT.—Jones v. Wells, 145 N.T. 

S. 601, 83 Misc 508. 
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24. Colo.—^Denver & R G. R Co. 
V. Teufel, 172 P. 1060, 64 Colo 515. 

Kan—^Kennedy v. Atchi.son, T & S 
P Ry. Co. 179 P 314, 101 Kan 
129, 368, motion to amend mandate 
granted on other grounds 181 P 
117, 104 Kan 708 

Mo—Strother v Atchison, T & S P. 
R. Co.. App.. 212 SW. 404 

25. Kan.—Kennedy v. Atchibon, T 
& S P Ry Co, 179 P. 314. 104 
Kan. 129, 368, motion to amend 
mandate granted on other grounds 
181 P. 117. 104 Rui. 708 

120. Colo—^Denver & R G R Co v. 
Teufel, 172 P. 1060, 64 Colo 515 

27. Wash.—Carstens I'acking Co. v. 
Northern Pac. R. Co., 116 P. 625, 
64 Wash. 256 
10 C J. p 173 note 28. 

2a Tex.—Gulf. C & S. F. Ry. Go. v 
Buckholts State Bank, Civ.App., 
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However, although prior to the Carmack amend¬ 
ment it was held that the fact that the contract was 
for the carriage of goods from a point in a state 
where statutes of this character obtain to a point 
in another state did not affect the operation of the 
rule,as will be shown in the C.J.S- title Com¬ 
merce § 92, also 10 C.J. p* 174 note 35, by the con¬ 
struction placed by the supreme court of the United 
States on the Carmack amendment, contracts of in¬ 
terstate shipment of the character under considera¬ 
tion are now valid, notwithstanding statutory or 
constitutional provisions to the contrary. The pow¬ 
er of the interstate commerce commission to fix 
nondiscriminatory rates in intra-state shipments 
does not include authority to bind a shipper to ac¬ 
cept less than the actual value of goods lost m an 
intra-state shipment even if he signed a contract 
containing such limitation where the limitation is 
prohibited by statute, particularly where the agreed 
valuation is unreasonable.^® It has been held, how¬ 
ever, although there is authority to the contrary,^! 
that notwithstanding such statute, if the shipper 
IS gruilty of any fraud or imposition on the carrier 
in reference to the nature or value of the articles 
shipped, whereby the carrier received a smaller 


compensation for the transportation and was in¬ 
duced not to take the care it would have taken if 
the value had been correctly stated, the carrier’s 
liability is limited to the declared value.^^ Where 
the statute expressly makes invalid any contract for 
exemption from liability for loss occasioned by the 
carrier’s neglect or misconduct, an attempted limi¬ 
tation to a stipulated sum is void where the loss is 
occasioned by the carrier’s negligence or miscon- 
duct.33 

Effect of federal legislation. In view of the rule, 
stated in the CJ.S. title Commerce § 92, also 12 C J. 
p 86 note 43, that the federal legislation supersedes 
absolutely all state laws and policies on the subject 
of interstate shipments,34 since the adoption of the 
Carmack amendment, except during the period be¬ 
tween the passage of the first and second Cummins 
amendments, where rates for interstate shipments 
have been graded according to the valuation of the 
property, contracts limiting the carrier’s liability to 
the released value as set out in the contract have 
been upheld in all jurisdictions.35 The Carmack 
Amendment does not prohibit, but authorizes, con¬ 
tracts limiting the liability of the carrier for loss or 


258 S.W 491, reversed on other 
grounds, Com.App., 270 S.W. lOOS— 
Galveston Hotel Co. v. Gogrgan, 
Civ.App., 253 SW. 694. 

Va—Chesapeake & O Ry. Co. v. Os¬ 
borne, 153 SE. 865, 154 Va. 477. 

10 C J. p 172 note 27. 

29. Neb—St. Joseph, etc, R. Co v. 
Palmer. 56 N.W. 957, 38 Neb 463, 
22 L.RA 335. 

30. Tex —^Lancaster v. Houghton, 
CivApp., 249 SW. 1103, error dis¬ 
missed 45 SCL 194, 266 US 590, 
69 LEd. 456. 

Valuation held unreasonable 
A valuation of each article of 
household goods shipped by carrier 
at ten cents per pound beyond which 
It attempts to limit its liability for 
loss of such goods is unreasonable 
and should not be enforced, since it 
is a matter of common knowledge 
that some articles of small weight 
are of great value, whereas others of 
greater weight are of small value — 
Lancaster v. Houghton, Tex Civ App , 
249 SW. 1103, error dismissed 45 S 
Ct 194, 266 U S 590, 69 L Ed. 456. 

31. Iowa —^Lucas v. Burlington, etc , 
R Co. 84 NW. 673. 112 Iowa 594 

10 C J p 172 note 27 [b]. 

Estoppel at common law against 
shipper to assert facts contrary to 
representation regarding value of 
intra-state shipment is ineffective, if 
resulting in enforcement contrary to 
statute of contract limiting carrier’s 
liability, nor will the shipper’s mis¬ 
representation estop him from recov¬ 


ering actual value for loss or dam¬ 
age, where earner m fact applies but 
one rate for particular property, for 
to apply an estoppel in such cases 
IS to permit the carrier to limit its 
liability by contract.—Chesapeake & 
O Ry. Co V. Osborne, 153 SE. 865, 
154 Va 477. 

32. Tex —Galveston Hotel Co. v. 

Goggan, Civ.App, 253 S.W. 694. 
33- Va—Adams Express Co. v. Al¬ 
len. 100 SE. 473, 125 Va. 530. 

34b Valuation appropriate to inter¬ 
state rate 

In a dpm-age action, a live stock 
consii^nec paying interstate rate is 
bound, under Interstate Commerce 
Act, by valuation appropriate to such 
rate, irrespective of whether he au¬ 
thorized consignor to execute oral 
contract, since such a special con¬ 
tract can have no binding force.— 
Dickerson v Erie R. Co, 169 N.Y S. 
5, 181 App Div. 815 

35. Kan —^Kennedy v. Atchison, T. 
& S F. Ry. Co, 179 P. 314, 104 
Kan 129, 368, motion to amend 
mandate granted on other grounds 
181 P 117, 104 Kan 70S 
NY.—^Burke v. Union Pac R Co, 
124 NB 119, 226 NY. 534. revers¬ 
ing 166 N.YS 100, 178 App Div. 
783, certiorari granted Union Pac. 
R Co V Burke, 40 S Ct 56, 251 
U.S 548, 64 LEd 409, and affirmed 
41 S.Ct 283, 255 US. 317, 65 LEd 
656—^Haddad v. Southern Pac. R 
Co. 173 N.Y.S 256. 185 App Div 
500. 


Eirsi; a^.'WAH^nr^A'w f; 

(1) Under the first Cummins 
amendment a contract attempting to 
limit the carrier’s liability to a re¬ 
leased value set out therein was void 
and of no effect—^Western Assur. 
Co. v. Wells Fargo & Co., 173 NW- 
402, 143 Minn. 60. 

(2) So, under the provision of that 
amendment making the carrier liable 
for loss of goods received for inter¬ 
state shipment, unless they were hid¬ 
den from view and the carrier was 
not notified as to their character, in 
which case it could limit its liability 
to a valuation amount which it could 
require shipper to state in writing, 
if the carrier was informed of the 
character of the concealed goods, it 
could not rely on a written statemeoit 
of their value as a limitation of lia- 
Inlity to that amount in case of loss 
or damage.—Thompson v Gieat 
Northern Ry. Co. 174 P. 607, 31 Ida¬ 
ho 492. 

XTotwithstn^nding second Cn'mnil-nst 
Act, an interstate carrier may, by 
agreement fairly and understanding- 
ly made, when shipper is given 
choice of lower rate based on de¬ 
clared or agreed value, limit liability 
to such value.—^American Ry. Ex¬ 
press Co V. Daniel. 116 S E 660, 29 
GaApp 780, affirmed 121 S.E. 686, 
157 Ga. 731. certioran granted 44 S 
Ct. 461, 265 US 576, 68 LEd. 1187, 
and reversed on other grounds 46 S 
Ct 15, 269 U.S. 40. 70 L.Ed 154, va¬ 
cated 132 S.E. 144, 35 GaApp. 81. 
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injury to an amount not greater than a valuation 
fixed by an agreement of the parties, where fair, 
open, and reasonable, and made for the purpose of 
furnishing the basis of the liability assumed, and 
that too whether the loss or injury was due to the 
carrier’s negligence or not,^® although the act makes 
the carrier liable for some value.^^ The underly¬ 
ing principle of the amendment is that the earner 
is entitled to base rates on value, and that its com¬ 
pensation should bear a reasonable relation to the 
risk and responsibility assumed, and its broad pur¬ 
pose is to compel establishment of reasonable rates, 
and to provide for their uniform application; spe¬ 
cial contracts are not permitted to give any ad¬ 
vantage to a particular shipper.^® Under the pro¬ 
vision of the second Cummins Amendment permit¬ 
ting the carrier, by agreement in writing, to limit 


its liability to an agreed amount if authorized to 
base rates on value, to avoid liability for the full 
value the carrier must bring itself within the stat¬ 
ute by obtaining, by order of the interstate com¬ 
merce commission, the right to adopt alternative 
rates based on the declared valuation of the ship¬ 
ment,®® and a written agreement from the shipper 
to a released value.^ Under the provisions of this 
amendment, however, which prohibit limitations of 
liability for loss or damage to ordinary live stock, 
a limitation of recovery to a certain agreed amount 
per head for loss of any one such animal is void-^i 
Animals chiefly valuable for breeding, racing, show 
purposes, or other special uses, being excluded by 
this act from the definition of “ordinary live stock,” 
however, a limitation of liability with respect to a 
race horse is valid.^® 


36. TJ.S.—Southeastern Express Co. 
V. Pastime Amusement Co, 57 S Ct I 
73, 299 U S 28, 81 Li Ed. 20, revers- 1 
ing Pastime Amusement Co. v. 
Southeastern Express Co, 186 SE 
283, 181 S C. 203, certiorari grranted 
Southeastern Express Co. v. Pas¬ 
time Amusement Co, 56 S.Ct 954, 
298 TJ.S. 653, 80 LBd. 1380—^Boston 
& M. R. R V. Piper, 38 S Ct. 354, 
246 TJ.S. 439, 62 LBd 820, affirming 
Piper V- Boston & M R. R, 97 A 
508, 90 Vt. 176—Brie R. Co. v. 
Stone. Ohio, 37 SCt. 633, 244 ITS 
332, 61 LEd 1173—American Exp. 
Co. V U. S Horseshoe Co., Pa., 
37 set. 595, 244 US. 58, 61 LEd 
990. 

Cal —Crenshaw Bros. & Saffold v. 
Southern Pac. Co, 181 P 252, 40 
Cal.App 603, amendment of remit¬ 
titur and correction of judgment 
denied 183 P. 208, 42 Cal.App 44, 
certiorari denied 40 S.Ct 14, 250 U 
S. 669, 63 L.Ed. 1198. 

Ill—See Crossley v. St. Louis, L M 
& S Ry Co., 199 Ill App. 195, 

N Y —^Burke v. Union Pac R. Co., 124 
NB 119, 226 NY 534, reversing 
166 H.YS. 100, 178 App Div. 783, 
certiorari gn^anted Union Pac R 
Co V Burke, 40 S.Ct. 56, 251 US 
548, 64 LEd 409, and affirmed 41 
S.Ct 283, 255 U.S 317, 65 L Ed 
656—D’Utassy v Barrett, 114 N.E 
786, 219 NY, 420. 5 A L R. 979, af¬ 
firming 157 NTS 916, 171 App. 
Uiv. 772 

Tex—Kansas City, M. & O Ry. Co 
of Texas v. Com, Civ App., 186 S. 
W 807. 

Vt—^Piper V. Boston & M R R., 97 
A. 508, 90 Vt. 176, affirmed Boston 
& M. R R V. Piper, 38 SCt. 354, 
246 U.S 439, 62 LEd 820. 

Wis—^Bassett v. Chicago & N. W 
Ry Co, 171 N.W. 749. 168 Wis 
617, rehearing denied 171 H.W. 752, 
168 Wis. 617. 

10 C J. p 173 note 32. 

Corpus Juris is cited with approval 


in Kennedy v. Atchison, T. & S P. 
Ry. Co.. 179 P. 314. 315, 104 Kan 
129. 

OmissioiL to post rate sheets of an 
express company on file with inter¬ 
state commerce commission does not 
invalidate limitation of express com¬ 
pany’s liability to an agreed value 
made to adjust the rate—^American 
Exp. Co V. U. S Horseshoe Co, Pa., 
37 set. 595, 244 US. 58, 61 LEd. 990. 

Or^'^a-iv or gross negUgence 

Under Carmack Amendment, in m- 
terstate shipment of racing mare, 
shipper paying alternative rate based 
on one hundred fifty dollars valua¬ 
tion of mare, the valuation limited 
the amount the shipper could recover 
for damage to her for any defaults 
of carriers m transport, whether re¬ 
sult of ordinary or gross negligence, 
as defined in law of state of suit and 
destination.—^Bassett v Chicago & N. 
W Ry Co, 171 N.W. 749, 168 Wis. 
617, rehearing domed 171 N.W. 752, 
168 Wis 617. 

Bugs destroyed hy fire 

Where shipper notified carrier that 
rugs were being shipped, but declared 
a value less than the invoice value 
in order to secure a reduced rate un¬ 
der published schedules filed with 
interstate commerce commission, car¬ 
rier was not liable, on burning of 
rugs from fire of unknown origin, 
for more than declared value of rugs, 
having had no knowledge of the 
“character” of the goods shipped, 
within Carmack Amendment to the 
Interstate Commerce Act, U S.Comp 
St.1916 §§ S604a, S604aa, as amended 
by the Cummins Amendment, U S 
Comp.St.1916. §§ 8592, S604a.—^Had¬ 
dad V. Southern Pac Co, 173 N.T.S. 
256, 185 AppDiv 500. 

af7- Miss —^Hill Mfg. Co. v. New 
Orleans, M & C, R R Co., 78 So. 
187, 117 Miss 548, certiorari de¬ 
nied New Orleans, M & C. R. Co. v. 
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Hill Mfg. Co. 39 set. 11, 248 US. 
571. 63 L.Ed 426. 

3a. U.S.—Southeastern Express Co 
V Pastime Amusement Co, SC, 
57 set 73, 299 U.S. 28, 81 LEd. 
20, reversing Pastime Amusement 
Co. V. Southeastern Express Co, 
186 S.E 283, 181 SC. 203, certio¬ 
rari g I anted Southeastern Express 
Co. V. Pastime Amusement Co. 56 
set. 954, 298 US. 653, 80 LEd. 
1380. 

39- Minn—Western Assur. Co. v. 
Wells Eargo & Co., 173 N.W. 402 
143 Minn. 60. 

S C.—Kristianson v. American Ry 
Express Co, 115 S.E. 899, 122 S 
C. 528. 

Prospective operation of statute 
“In denying defendant’s applica¬ 
tion for a rehearing in this cause we 
take occasion to say, that there may 
be no misunderstanding as to the 
position of the court in the matter, 
that in our view of the question a 
prospective operation and eflcct 
must be given to the clause found m 
the [second] Cummins Amendment 
of August 9, 1916 to the clfect that 
the declared liability of the earners 
for the actual loss shall not apply 
to contracts of limitation authorized 
by order of the Interstate Commerce 
Commission. That proviso or excep¬ 
tion should not bt construed to apply 
to orders made by the Commission 
prior to the [first Cummins] amend¬ 
ment of March 4, 1915.”—^Western 
Assur Co. V. Wells Fargo & Co, 173 
N.W. 402, 404, 143 Minn 60. 

40. Mo —Hunter v. American Ry. 
Express Co, App, 4 S W.2d 847 

S C.—^Kristianson v. American Ry. 
Express Co, 115 S.E. 899, 122 SC 
528. 

41. U S.—Galveston. H. & S. A Ry 
Co V. Hall, C-C-A.Tex., 70 P 2d 
608. 

42- Pa—^Wilson v Adams Express 
Co.. 72 Pa-Super. 384. 
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b. Value Not Disclosed or Stated 

Ordinarily it is competent for the carrier to stipulate 
that it shall not be liable for goods beyond a certain 
named sum unless a value in excess thereof is disclosed. 

It has already been suggested, supra § 78 b, that, 
where by fraudulent concealment of the shipper for 
the purpose of avoiding pa3niient of increased 
charges for transportation the carrier is induced to 
accept goods under the belief that they are of ordi¬ 
nary character and value, while in fact they are of 
such exceptional character or value as that a higher 
rate would have been charged if the facts had been 
known, the transaction constitutes such a fraud as 
to relieve the carrier from liability for the excep¬ 
tional value; and in accordance with this principle, 
while the rule is otherwise in some jurisdictions,^^ 
the weight of authority is that it is competent for 
the carrier by contract or notice brought to the at¬ 
tention of the shipper to stipulate that it shall not be 
liable for the goods beyond a certain named sum, 
unless the value in excess of that sum is disclosed 


to the carrier and an increased compensation paid 
in accordance with the increased value, and such 
a stipulation will be valid, even in case of loss by 
negligence,it being reasonable and consistent 
with public policy.^® Under such circumstances it 
is not the duty of the carrier to make inquiry as to 
the value, but it is the duty of the shipper to dis¬ 
close the value if he seeks to hold the carrier liable 
beyond the stipulated sum.^® The shipper by ac¬ 
cepting a shipping receipt containing a recital that 
the carrier is not to be held liable beyond a desig¬ 
nated sum, at not exceeding which sum the property 
is valued, unless a different valuation is stated, rep¬ 
resents that the value does not exceed that sum.^*^ 
However, it has been held that if it appears that 
the real value was known to the carrier to be in 
excess of the stipulated amount, then in case of neg¬ 
ligence it will be liable for the real value, notwith¬ 
standing the stipulation.^® 

Effect of federal legislation. An agreement of 
the character under consideration is not in viola- 


43L Mo—Schade v. Missouri Pac. R 
Co, 221 S.W. 146, 204 MoApp. 88 
10 C.J. p 174 note 39. 

44. XJ-S.—^The Ansaldo San Giorgio I 

V. Rheinstrom Bros. Co., N Y, 55 S 
Ct. 4S3, 294 U S. 494, 79 L Ed. 1016 
—American By. Express Co. v. 
Levee, La., 44 S.Ct. 11, 263 XT S 
19, 68 L.Ed. 140—American By Ex¬ 
press Co. V. Lindcnburg, 43 S Ct 
206, 260 XJ.S. 584, 67 LEd. 414, 
reversing Lindenburg v. American 
By. Express Co., 106 SE. 884, 88 

W. Va. 439, certioran granted 
American By. Express Co. v. Lind¬ 
enburg, 42 S.Ct. 52, 267 tJ.S 627, 66 
L Ed 404—American Exp. Co. v. XT. 
S. Horseshoe Co., Pa., 37 S Ct 595, 
244 U.S. 58, 61 LEd. 990—^Taylor 
V. XT. S., 60 Ct.Cl. 429, appeal dis¬ 
missed XT. S. V. Taylor, 47 S Ct. 
235, 273 U.S. 773, 71 LEd 885 

Del.—Windsor v. American By. Exp. 

Co, 143 A. 37, 4 W.WlIarr. 16 
lU —Dwyer v. American Railway Ex¬ 
press Co., 280 Ill.App. 11—^Ma- 
comber & Whyte Rope Co v. Unit¬ 
ed Eruit Co , 225 Ill App 286. 

N Y —Faultless Clothing Co. v. 

Branch Storage Co, 300 N Y S. 642, 
165 Misc. 658—Kolb v. Taylor, 168 
N.Y.S. 685, 102 Mlsc. 220—Gran- 
bery v. Taylor, 159 NYS. 932, 95 
Misc. 585. 

Ohio—^Bevis V. American Ry. Exp. 
Co, 17 Ohio App. 73—Cohn-Good- 
man Co. v. Wells Fargo Exp. Co., 
13 Ohio Cir Ct ,N.S., 467, affirmed 87 
Ohio SL 458. 

Okl—Chicago, B. I. & P B Co v. 
Geissler, 61 P2d 14—^Lusk v. Du¬ 
rant Nursery Co. 232 P. 11. 73 Okl. 
269—^Haskell v. St. Louis & S. F. 
R. Co., 162 P. 459, 62 Okl. 116. 


SD—Strong v. Wells Fargo & Co. 

Express, 164 N.W. 967, 39 SD. 389. 
10 CJ. p 141 note 75 [b] (2), p 174 

note 40. 

Ckirpus jraxls was cited in Shikany 
V Salt Creek Transp. Co., Wyo, 45 
P.2d 645, 648. 

Basis for validity of contract 

The validity of a carrier's limita¬ 
tion of liability for loss during 
transit is based on mclusion m con¬ 
tract of right of shipper to declare 
goods to be of higher agreed value, 
to which earner will be bound on 
payment of higher rate of carriage 
in consideration of greater assump¬ 
tion of liability.—Faultless Clothing 
Co. V. Branch Storage Co., 300 N.Y. 
S. 642, 165 Misc. 658 
Consistency with rate sheets 

A limitation of the carrier's liabil¬ 
ity for an interstate shipment of live 
stock, where the shipper lias made no 
declaration of value, to a primary 
valuation upon which the rate was 
b<ised, IS not repugnant to the decla¬ 
ration m the earner's rate sheets on 
lile with the interstate commerce 
commission that the rate schedules 
dealing with merchandise, which ex¬ 
pressly provide that the primary 
limitations of value fixed shall be the 
measure of the charge and liability 
unless another and higher valuation 
be declared, must not be applied to 
live stock To hold otherwise would 
cause this clause to accomplish the 
result which it was obviously intend¬ 
ed to prevent, that is, the control 
or modification of the charges con¬ 
tained m live-stock clauses by the 
provisions as to merchandise charg¬ 
es—American Exp Co v. U. S. 
Horseshoe Co, Pa., 37 S Ct. 595, 244 
U.S. 68, 61 L.Ed. 990. 
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Value automatically jElxed 

“Where dilferent rates for the 
shipment of property by the carnage 
company are prescribed by the ear¬ 
ners, under the authority of the In¬ 
terstate Commerce Commission and 
depending upon the declaration of 
the shipper of the value of the prop¬ 
erty to be shipped, and where a ship¬ 
per ofiCers property for shipment, and 
is quoted the lowest rate and ships 
thereunder without any formal decla¬ 
ration of value, held, that the agree¬ 
ment as to rate automatically fixed 
the value”—Chicago, B. I. & P. Ry. 
Co. V. Geissler, Okl, 61 P.2d 14. 

Xu Texas the rule of the text has 
been recognized and applied as the 
federal rule governing interstate 
shipments with respect to loss oc¬ 
casioned by negligence whether ordi¬ 
nary or gross, wilful, and wanton 
negligence—^Henderson v. Wells Far¬ 
go & Co. Express, TexCiv.App, 217 
SW 962. 

45, HI—Dwyer v. American Rail¬ 
way Express Co. 280 Ill.App 11. 

10 CJ. p 174 note 40 [c]. 

U S —Great Northern R Co. v. 
O'Connor, 34 S Ct 380, 232 U S 
508, 58 LEd 703, reveising O’Con¬ 
nor V. Great Northern Ry Co, 136 
N.W. 743, 118 Minn 223, and 139 N. 
W. 618, 120 Minn 359. 

10 C J. p 175 note 41 

47, U.S—^Wells V. Neiman-Marcus 
Co.. 33 set. 267, 227 US 469. 477. 
57 LEd. 600. reversmg, TexClv. 
App, 125 S.W 614. 

10 C.J. P 176 note 42. 

48. N.Y —^Van Winkle v. Adams Ex¬ 
press Co., 26 NY.Super. 59. 

10 C.J. P 176 note 43- 
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tion of the Interstate Commerce Act making- it an 
offense to obtain transportation of property at le<is 
than the established rate from a carrier subject to 
the act.^®^ Furthermore, the general rule is not 
abrogated by, but is applicable under, the Carmack 
amendment®® and the second Cummins amend¬ 
ment but under the first Cummins amendment a 
limitation of the amount of liability in a carrier's re¬ 
ceipt for goods hidden from view was void where 
the carrier did not ask or require the shipper to 
state the character or value thereof, and the shipper 
gave no such information and did not dictate or 
suggest what the receipt should contain.®^ The 
view has been taken, however, that the shipper's 
acceptance of a receipt limiting the value consti¬ 
tuted a sufficient statement in writing by him un¬ 


der that statute so as to make the limitation bind¬ 
ing.®^ 

c. Invoice Price, or Value at Place of SMp- 
ment 

Contractual provisions limiting the earner’s liability 
for loss to the invoice price or value at the time and 
place of shipment are upheld in the*absence of statutes 
changing the rule. 

A regulation that the liability of the carrier in 
case of loss shall be limited to the invoice value of 
the goods IS a reasonable regulation as to the dam¬ 
age to be recovered and is valid.®^ So a provision 
that the liability for loss shall be measured by the 
value at the time and the place of shipment is gen¬ 
erally upheld,®® except where a controlling statute 
prevents the application of this rule®® or where it 


49. S.CL—Visanska v Southern Ex¬ 
press Co, 75 SE 962, 92 SC. 573 

10 C J p 176 note 44. 

50. U S —^American Exp Co v. U 
S Horseshoe Co, Pa, 37 S.Ct. 595, 
244 US 58. 61 LEd. 990 

Ohio —Cohn-Goodman Co. v. Wells 
Fargo Exp. Co, 13 Ohio Cir ,N S., 
467, affirmed 87 Ohio St. 458 
S.C.—^Huddy v. Hallway Express 
Agency. 188 SE 247. 181 SC. 508 
—^Poliakoff V. American Ry. Ex¬ 
press Co.. 105 S.E 744. 115 SC 
355 

10 C.J. p 176 note 46. 

Eaxly contrary decisions 

Prior to the decisions of the Unit¬ 
ed Slates supreme court definitely 
settling: the question, it was held in 
some decisions that the general rule 
stated was considered as abrogated 
by the Carmack amendment—^Vi- 
gouroux v. Platt, 115 NTS SSO, 62 
Misc 364—Schutte v. Weir, 111 N.Y. 
S 240, 59 Misc. 438—Silverman v. 
Weir. 114 N T.S. 6. 

51. U S.—American Ry Express Co. 
V Liindenburg, 43 S Ct. 206, 260 U 
S 584, 67 Li.Ed. 414, reversing 
Lindenburg v. ALmeiican Ry Ex¬ 
press Co, 106 SE SS4, 88 WVa. 
439, certiorari granted American 
Ry. Express Co. v. Lindenburg, 42 
S Ct. 52, 257 U.S. 627, 66 L Ed 404. 

Del—Windsor v. American Ry. Exp. 

Co. 143 A. 37. 4 WW.Harr. 16. 
S.C.—^Tribble v. Southern Express 
Co. 96 S E. 712, 111 S C. 31. certio¬ 
rari denied 39 S Ct. 287, 248 U.S. 
582, 63 LEd. 432. 

Tenn—^Tennessee Central Ry. Co. v. 

Russell, 15 Tenn.App. 312. 
Interstate commerce covn-mission 
rules 

In view of Interstate Commerce 
Commission Rules, rule 13 §§ (a), 

(b), and (c), unless a shipper de¬ 
clares a value greater than fifty 
cents per hundredweight, and pays 
the excess rate for the higher valua¬ 
tion, the liability of the express com¬ 
pany IS limited to such lower rate. 


and that, even though the contract 
IS oral and nothmg is said about 
rates or value, all express charges 
to be paid at destination—Wells 
Fargo & Co. Express v Bollin, Tex 
Civ.App., 212 S W. 283. 

Contrary condusioiL 

Relying on Lindenburg v. Ameri¬ 
can Railway Express Co., 106 S E 
SS4, 88 W-Va 439, prior to the re¬ 
versal of that case by the United 
States supreme court (43 S Ct 20b, 
260 US 584, 67 LEd 414), a con-1 
trary conclusion was reached in 
American Ry Express Co. v. Galt, 
90 So. 597, 128 Miss. 81, 25 ALR 
728 

SSL Kan—^Payne v. Adams Express 
Co, 195 P. 860, 108 Kan. 327. | 

Estoppel 

**The defendant says the plaintiff 
estopped himself by accepting the 
receipt. Statutes expressing a defi¬ 
nite public policy, m clear and posi¬ 
tive terms, arc not to be nullified so 
easily,”—^Payne v. Adams Express 
Co., 195 P. 860. 861, 108 Kan. 327. 

53. S C.—^Tribble v. Southern Ex¬ 
press Co, 96 SE 712, 111 SC. 31, 
certiorarx denied 39 S Ct. 287, 248 
U.S, 582. 63 LEd. 432. 

54. Ala.—^Davis v. Zimmem, 99 So. 
307, 211 Ala. 63. 

10 C J, p 176 note 49. 

55- US —^The ALSuarca, D C N T., 13 
P2d 222. 

Ill—Shellabarger Elevator Co. v. Il¬ 
linois Cent. R Co, 212 IllApp. 1. 
Mo—Kemper Mill & Elevator Co v. 
Hines, 239 SW 803, 293 Mo 88— 
Wilson V. Chicago Great Western 
R Co, App, 190 SW. 22. 

Pa—Sloan v. Pennsylvania R. Co, 
29 PaDist 146 
10 C J p 176 note 50. 

This statement in Corpus Jhxis is 
quoted in Davis v. Zimmem, 99 So 
307. 308. 211 Ala 63. 

Invoice price to consiirnee 

A provision m a bill of lading that 
amount of any loss or damage for 
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which earner shall be liable shall be 
computed on basis of value of prop¬ 
erty, being bona fide invoice price to 
consignee, including freight charges 
if prepaid, at place and time of ship¬ 
ment under the bill of lading, wheth¬ 
er or not such loss or damage occurs 
from negligence, is valid. 

Cal —Crenshaw Bros. & Saffold v 
Southern Pac. Co, 181 P 252, 40 
Cal App 603, amendment of remit¬ 
titur and correction of judgment 
denied 183 P. 208, 42 Cal App 44. 
certiorari denied 40 S Ct. 14, 250 U 
S 669, 63 L.Ed 1198. 

Ill.—^Fox V. Chicago & N. W. Ry Co, 
199 IllApp 453. 

Kan.—Wallingford v. Atchison, T & 
S. F Ry Co. 167 P 1136, 101 Kan. 
544, LRA1918B 716. 

Mo —Cudahy Packing Co. v. Bixby, 
205 SW. 865, 199 Mo.App 589, cer¬ 
tiorari denied 39 S Ct. 19, 248 U.S 
577, 63 L Ed. 429. 

Neh.—^Bowman-Kranz Lumber Co. v. 

Bush, 176 NW. 91. 104 Neb 165. 
Tariff provision 

Where, under the filed and publish¬ 
ed tariffs of an interstate zailioad 
company, the rate on coal was based 
on its value at the mines where ship¬ 
ment was made, a provision of such 
tariffs, which became a part of its 
contracts of carriage, that the 
amount of any loss or damage for 
which the company was liable should 
be computed on the value of the 
property at the time and place of 
shipment, as applied to a coal ship¬ 
ment IS valid and enforceable.— 
Springfield Light, Heat & Power Co. 
V Norfolk & W. Ry. Co, D.C Ohio, 
260 F. 254. 

sa Mo—Marshall Land & Mercan¬ 
tile Co V Missouri Pac. R. Co, 
App, 270 SW. 422. 

10 C.J p 176 note 51. 

Exemption from conunon^w liabil- 
ity 

A provision in a bill of lading lim¬ 
iting liability to the value at the 
point of shipment is unenforceable 
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IS impossible to separate such provision from one 
which is invalid.57 It is not important that the 
agreement does not specify the value hut leaves it 
to be ascertained, limiting it to a particular time 
and place, since the same principle would manifestly 
apply as though the parlies had stated the exact 
value.58 There is nothing contrary to public policy 
in contracts of* this character they are intended 
merely to establish a rule for determining the value 
of the property in case of loss, and not to limit 


or diminish the carrier’s liability,®® and although 
where the actual loss was more than the amount re¬ 
coverable thereunder such a limitation was contrary 
to the first Cummins amendment which, as stated 
supra § 97 b, prohibited limitations of liability in 
mterstate shipments,®^ nothing in the Carmack 
amendment or other statutes such as the second 
CuiriTnins amendment relating to interstate com¬ 
merce forbids hmitations of this character.®- On 
the contrary, a contract for an interstate shipment 


under a statute which provides that 
no contract, receipt, rule, notice, or 
regrulation shall exempt any railway 
company from the liability of a com¬ 
mon carrier which would exist had 
no contract, receipt, rule, notice, or 
regulation been made or entered in¬ 
to—^Marshall Land & Mercantile Co 
V Missouri Pac. R. Co, Mo App., 270 
SW. 422. 

eSases distin^^is^ied 

“This court in Gratiot St- Ware¬ 
house Co. V. Missouri, JC. & T Ry 
Co, 102 S.W. 11. 124 Mo App. 545. 
held that it was competent for a 
carrier to contract that the loss shall 
be measured by the standard of cost 
and value at the time and place of 
shipment, although the general rule 
IS that the shipper can recover the 
market value ot the goods at the 
point of destination. The Kansas 
City Court of Appeals, in Wilson v 
Chicago Great Western R Co., 190 S 
W. 22, held likewise, and based such 
opinion upon the authority of Gratiot 
St Warehouse Co. v. Missouri, K. & 

T. Ry. Co, supra, by this court- The 
opinion in Gratiot St. Warehouse Co 
v. Missouri, & T. Ry Co, supra, 
by this court, was handed down in 
1907; and in 1911 the Legislature en¬ 
acted what IS now section 10018, R S 
1919, which provides that no con¬ 
tract, receipt, rule, notice, or regula¬ 
tion shall exempt any railway com¬ 
pany or common earner from the lia¬ 
bility of a common earner which 
would exist had no contract, receipt, 
rule, notice, or regulation been made 
or entered into. This section of the 
statute was not in force at the time 
this court rendered its opinion in 
Gratiot St W'arehouse Co. v. Mis¬ 
souri, K. & T. Ry. Co., supra ”—^Mar¬ 
shall Land & Mercantile Co. v. Mis¬ 
souri Pac R. Co, Mo.App, 270 S.W. 
422, 423 

57- Utah —Bingham v. San Pedro, 
etc., R. Co., 117 P. 606, 39 Utah 
400. 

58. Cal—Crenshaw Bros. & Saffold 
V. Southern Pac. Co, 181 P. 252, 40 
Cal App. 603, amendment of remit¬ 
titur and correction of judgment 
denied 183 P. 208, 42 Cal App 44. 
certiorari denied 40 S Ct. 14, 250 

U.S 669, 63 L.Ed- 1198 
NT.—Strahs v. New Tork Cent R 
Co., 184 N.Y.S 362, 113 Misc. 273. 


59- CaJ.—Crenshaw Bros. & Satfold 
V- Southern Pac. Co, 181 P. 252, 
40 CaJLApp. 603, amendment of re¬ 
mittitur and correction of judg¬ 
ment demed 1S3 P. 208, 42 Cal.App. 
44. certiorari demed 40 SCt. 14, 250 
U S. 669, 63 L Ed 1198. 

10 C J. p 177 note 53. 

60. Kan.—Wallingford v. Atchison, 
T. & S P. Ry. Co, 167 P. 1136, 101 
Kan. 544, L.R.A.191SB 716 
“The stipulation under considera¬ 
tion recognizes the right of the ship¬ 
per to measure his damages in such 
case by the actual value of the prop¬ 
erty, and therefore cannot be regard¬ 
ed as a stipulation for a limrted 
valuation.”—Wilson v. Chicago Great 
Western R. Co., Mo App., 190 S.W. 
22, 24. 

eL us.—Chicago, M. & St P. R. 
Co. V McCaull-Dinsmore Co., 
Minn, 40 S Ct. 504, 253 U.S. 97, 64 
LEd, 801, affirming 260 P 835, 171 
C.C.A. 561, m which certiorari is 
granted 40 SCt. 219, 251 U.S 549, 
64 L.Ed. 409, and which affirms, D. 
C., McCaull-Dinsmore Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., 252 P. 
664. 

Ala —^Lomsville & N. R. Co. v. Jones, 
99 So 919, 211 Ala. 158 
Ark—^Missouri Pac. R. Co. v. Alma 
Cash Store, 271 S.W. 453, 168 .cVrk. 
823. 

Ind—^Davis v. Hunter, 138 NB. 785, 
79 Ind.App. 462 

NT.—Porter v. Pennsylvania R. Co., 
215 N.TS. 727. 217 App Div. 49— 
Smith V. New York, O. & W. R 
Co, 196 N-T.S. 521, 119 Misc. 506 
On the authority of Chicago, M & 
St. P. Ry. Co- V. McCaull-Dinsmore 
Co, supra, a provision in a bill of 
lading issued m 1918 limiting recov¬ 
ery to the value of the goods earned 
at the place of shipment was held 
void, where it would prevent recov¬ 
ery of the full actual loss if enforc¬ 
ed. In this case no mention is made 
of the second Cummins amendment 
of 1916 —^Buschow Lumber Co. v. 
nines, 229 S.W. 451, 206 Mo App. 681 

62 l Cal—Crenshaw Bros. & Sadold 

V. Southern Pac Co., 181 P. 252, 40 
Cal.App 603, amendment of remit¬ 
titur and correction of judgment 
denied 183 P. 208, 42 Cal.App 44. 
certioran denied 40 S.Ct. 14, 250 U 
S 669. 63 L Ed. 1198. 
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HI—Cohen v Atchison, T. & S. P. 

Ry. Co., 198 IlLApp. 174. 

Neb—^Bowman-Kranz Lumber Co. v. 

Bush, 176 N.W. 91, 104 Neb. 165. 
N.T.—Strahs v. New Tork Central R. 

Co, 184 NT.S- 362, 113 Misc. 273. 
10 C J. p 177 note 54. 

Contrary dictum Taylor v. St. 
Louis & H R. Co, Mo App., 256 S.W. 
499. 

Tixst Cn-inmin« amendment 

(1) “There is the following stipu¬ 
lation in the bill of lading m the in¬ 
stant case^ namely: 'The amount of 
any loss or damage for which any 
carrier is liable shall be computed 
on the basis of the value of the prop- 
ert3r at the place and time of shii>- 
ment under this bill of lading, in¬ 
cluding the freight charges, if paid.’ 
This value has been construed by the 
courts to mean the invoice price at 
which the goods are sold at the time 
and place of shipment, with freight 
added to the place of destination, if 
paid. Kelly v. Southern Railway, 
66 SB 198. 84 SC 249, 137 Am St. 
Rep, 842. While such stipulation 
might not be valid under the Cum¬ 
mins Amendment of 1915 (Fed.Stat 
Ann.1916, Supp. pp 124, 125 [U.S 
Comp St. §§ 8592, S604a]) as against 
the shipper where there has been no 
such sale, or where such sale is de¬ 
feated by the action of the carrier, 
and it appears in evidence that the 
stipulated value is less than the mar¬ 
ket value at destination at the time 
the goods should have there arrived, 
and the shipper seeks to recover such 
market value, no such case is pre¬ 
sented by the record before us And 
such stipulation, with the construc¬ 
tion placed upon it aforesaid, is cer- 
tciinly valid under the circumstances 
of the instant case, for in such case, 
m the absence of any stipulation on 
the subject, the law would fix the 
same measure of damages ”—^New 
York, P & N R Co V. Chandler, 106 
S.B. 684, 692, 129 Va 695 

(2) A provision, in a bill of ladmg 
on a shipment originatmg prior to 
the first Cummins amendment, that 
damages for loss would be comput¬ 
ed on the bona fide mvoice price to 
consignee at the time and place of 
shipment, was valid and bindmg on 
the carrier—St. Louis Southwestern 
Ry. Co. V Texas Packing Co., Tex. 
C1V.APP., 253 S.W. 864. 
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made in a state where such a limitation of liability 
is forbidden by statute is valid notwithstanding* it 
contains such a limitation, inasmuch as the Carmack 
amendment supersedes all state legislation on the 
subject.®^ The Cummins amendments were not in¬ 
tended to apply to shipments to nonadjacent foreign 
countries, and hence nothing in such acts prohibits 
provisions of the character here under considera¬ 
tion in contracts for such shipments.®^ Moreover, 
a state statute providing that common carriers in 
case of loss or injury shall be liable for the value of 
the goods at the place of destination does not pro¬ 
hibit contracts in derogation of the statutory rule.®® 

According to some decisions a stipulation of the 
character under consideration is thought not to be 
good if so worded as to deny to the shipper any re¬ 
covery in case of loss for freight paid in addition 
to the value of the goods,®® but, as shown infra § 
112 b, a limitation of liability as to value at the 
place of shipment should be construed to mean the 
value when delivered to the carrier, under contract 
of transportation, which would reasonably include 
freight paid either by the shipper or the consignee, 
since property under such circumstances at the place 
of shipment would reasonably be worth the invoice 
pVice with freight added. It has been held that such 
a limitation is void as against public policy in case 


of loss caused by negligence, on the principle that 
the effect of the stipulation is not alone to avoid 
inconvenience and uncertainty in the demand for 
damages, but to work a reduction in the real loss,®^ 
although there is authority supported by the ma- 
jonly rule above stated applicable to limitations of 
liability generally in respect of value, which sus¬ 
tains the opposite view, on the principle that the 
stipulation is not a limitation of the carrier's liabil¬ 
ity for negligence®® Whether limitations of this 
kind apply to damages occurring from failure to 
deliver within a reasonable tune is considered in¬ 
fra § 113 c; and their application where the car¬ 
rier wrongfully sells or converts the goods infra § 
115. 

§ 103. « Limitations of Liability in Re¬ 

spect of Time and Place of Delivery 

A carrier may contract against liability for loss re¬ 
sulting from delay not due to its negligence or from 
leaving goods at a station at which there is no agent. 

Although it has been said that a carrier's statu¬ 
tory duty to transport within a reasonable time can¬ 
not be varied by contract,®® it is generally held per¬ 
missible for the carrier to contract against liability 
for loss or injury resulting from delay in transpor¬ 
tation, where the delay is not due to the negligence 
of the carrier or its servants,^® as by contracting for 


63;, Tex—Galveston, etc., R Co. v. 

Carmack, Civ~A.pp., 176 SW. 15S 

"In 10 Corpus Juris, 57, it is said: 
‘Before the enactment of the Car¬ 
mack Amendment the greatest con¬ 
fusion existed as to whether a limi¬ 
tation of the carrier's liability for 
loss or injury to a specified value 
was valid in case the shipment was 
lost or injured by reason of the neg¬ 
ligence of the carrier. - . . The 

effect of the Carmack Amendment is, 
of course, to make the rule uniform 
in all jurisdictions of the XTnited 
States, so far as mterstate shipments 
are concerned, and to render valid a 
limitation of the character under 
consideration, whether the loss or in¬ 
jury was due to the carrier’s negli¬ 
gence or not.’ Furthermore, it is 
said that even in states where such 
a -contract is held void under stat¬ 
utes prohibiting earners from limit¬ 
ing their common-law liability, ‘a 
contract for an interstate shipment, 
made m a slate where such a stat¬ 
ute is m force, is valid under the 
Carmack Amendment, inasmuch as 
the decisions of the federal courts 
prior to the amendment held such 
contracts valid.’ Our own Supreme 
Court has also directly upheld the 
validity of such agreement”—Cren-, 
shaw Bros. & Saffold v Southern 
Pac Co, 181 P. 252, 254, 40 CalApp. 
603. amendment of remittitur and 


correction of judgment denied 1 S3 
P. 208, 42 CahApp. 44, certiorari de¬ 
nied 40 S.Ct. 14, 250 U.S. 669, 63 L. 
Ed. 1198. 

e4u Md —Fahey v. Baltimore & O R 
Go., 114 A. 905. 139 Md. 161. 

PoxeigiL shipment 

The intention as to destination 
with which goods are delivered and 
accepted for conveyance by a carrier 
being the determining factor m de- 
cidmg whether a consignment should 
he classified as foreign or interstate 
commerce, where a hill of lading de¬ 
scribed a consignment of grain as 
being for export, and, from an agreed 
statement of facts, it appeared that 
each carload, at the time it was ship¬ 
ped and at the tune it was destroyed 
m transit, was mtended for trans¬ 
portation by railroad to Baltimore, 
where it was to be unloaded into the 
carrier’s elevators and thereafter 
loaded into a vessel for transporta¬ 
tion to a point in Europe, the ship¬ 
ments were m the course of trans¬ 
portation to a nonadjacent foreign 
country at the time of their destruc¬ 
tion, so that a stipulation in the bills 
of lading, limitmg the carrier’s lia¬ 
bility to the value of the gram at 
the time and place of shipment, 
was not contrary to the provision 
of the Federal Act to Regulate Com¬ 
merce and its amendments. Comp St. 
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§ 8604a, prohibiting stipulations 

against recovery of less than the full 
amount of the actual loss or damage 
to property m transit from one state 
to another, or for export to an ad¬ 
jacent foreign country, nor did the 
purchase of such bills of lading by 
plamtilfs while the grain was m 
transit, although it affected the title 
thereto, make any change in its 
movement or destination or in any 
of Its commercial characteristics.— 
Fahey v. Baltimore & O. R. Co., 114 
A. 905, 139 Md. 161. 

G5u Ala.—Bavis v, Zimmern, 99 So. 
307, 211 Ala 63. 

ee. Mum.—Shea v. Mmneapolis, etc, 
R. Co.. 65 N.W. 458, 63 Minn. 228. 
Mo.—^Horner v Missouri Pac. R. Co., 
70 Mo.App. 285. 

67- Pa.—^Jakeway & Tyrrell v. Le¬ 
high Valley R Co.. 120 A. 820, 277 
Pa. 236. 

10 C.J p 177 note 60. 

68h Neb —^Bowman-Kranz Lumber 

Co. V. Bush, 176 N.W. 91. 104 Neb 
165. 

10 C.J. p 177 note 61. 

09. Tex-—^Texas & P- Ry. Co. v 
Bufkin, CivApp., 46 SW.2d 714, er¬ 
ror dismissed. 

70u Fla.—American Ry Express Co. 
V Johnson, 100 So. 743, 744, 87 Fla. 
451. 

10 C J p 179 note 71. 
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exemption from liability for loss from a specified 
cause and although the contrary rule prevailed 
under the first Curmnins Amendment,^2 right of 
the carrier to limit its liability in this regard is not 
affected by the Carmack or the second Cummins 
Amendment.^3 However, in accordance with the 
general principles already stated supra § 99, a car¬ 
rier cannot in any event limit its liabihly for delay 
resulting from its own negligence or the negligence 
of its agents or servants,^^ and this rule also ap¬ 
plies under the Carmack and Cimunins Amendments 
as well as at common law.^5 It is especially ap¬ 
plicable where there is a legislative declaration as to 
when a common carrier shall be liable for delay; 
this liability cannot be abridged by special con¬ 
tract'^® So, a contract limiting liability for delay 
is inoperative where the shipper is induced to enter 
into such contract by the false representations of 
the carrier’s agent^^ 

A carrier may stipulate in its bill of lading that 
property destined to, or taken from, a station, 
wharf, or landing at which there is no regularly ap¬ 
pointed agent shall be entirely at the owner’s risk 
after it is unloaded from, or until it is loaded in, 
cars or vessels, and that when received from, or de¬ 
livered on, private or other sidings or wharves it 


shall be at the owner’s risk until the cars are attach¬ 
ed to, and after they are detached from, trains.^® 
Such a stipulation, as shown infra § 112 b, does not 
undertake to limit the carrier’s liability resulting 
from its own neghgence or the negligence of its 
a|:ents and servants, and it is a reasonable restric¬ 
tion of the carrier’s liability.^® Moreover, the view 
has been taken that the stipulation does not limit the 
carrier’s liability as a common carrier, but so far as 
it relates to the carrier’s receipt of the goods merely 
defines the circumstances under which delivery for 
shipment and acceptance by the carrier shall be un¬ 
derstood as having taken place between the parties, 
and hence is not a violation of the first Cummins 
Amendment.®® 

§ 104. Limitation or Release of Dam¬ 

ages Occurring Prior to Execution 
of Contract 

A contract releasing or limiting liability for damages 
already accrued without any new consideration is in¬ 
valid. 

Although such an agreement has been held valid 
if supported by a valuable consideration,®^ a con¬ 
tract releasing or limiting the liability of a carrier 
for damages already accrued, without any new con¬ 
sideration therefor, is void;®® and, as stated infra 


“The common carrier, of course, is 
liable in any case for damages re¬ 
sulting from its own negligence, but 
he may by contract protect himself 
from the hardship and mjusticc of a 
rule of law which requires him to 
make delivery safely and expedi¬ 
tiously of goods accepted for trans¬ 
portation, whether or not it is possi¬ 
ble to do so by the use of all dili¬ 
gence and every agency available to 
him.”—American fty. Xbepress Co. v. 
Johnson, supra. 

71. XJ.S—American Ry. DSxpre&s Co. 
V. Ewing Thomas Converting Co, 
CCAPa., 292 F. 335. 

Shopmen’s strike 

If, due to shopmen’s strike and 
without earner's negligence, it had 
reason to believe there would be de¬ 
lay m transporting live stock, ear¬ 
ner had right to protect against such 
contingency by contract, since it 
could have refused to accept ship¬ 
ment for failure to comply with a 
reasonable requirement m relation 
thereto, provided strike could be con¬ 
sidered as cause for unavoidable de¬ 
lay.—Warner v. St. Louis-San Fran¬ 
cisco Ry. Co., 274 S.W. 90, 218 Mo. 
App. 314. 

72l Mo—F rawley v. Atchison, T & 
S F R Co, 299 S.W. 93, 220 Mo. 
App. 1189. 

73L Mo.—Wamer v. St- liOUis-San 


Francisco Ry. Co, 274 S.W. 90, 218 
Mo.App. 314. 

10 C J. p 179 note 72. 

74. U.S —^Boston & M. R. It. v. 
Piper, 38 S.Ct. 354, 246 U S. 439, 62 
li-Ed. 820, aJQObnmng Piper v. Boston 
& M. R. R.. 97 A. 508, 90 Vt. 176 

Ga.—Seaboard Air Lme Ry. Co. v 
Pruitt, 102 S.E. 182, 24 Ga.App 748 
10 aj. p 159 note 14 [b], p 179 note 
74, p 296 note 50. 

75. Mo.—^Warner v. St. Ijouis-San 
Francisco Ry. Co., 274 S.W. 90, 218 
MoJVpp. 314. 

10 C.J. p 179 note 75- 

7GL Mont.—Nelson v. Great North¬ 
ern R. Co., 72 P. 642, 28 Mont 297. 

77- Mo —^TTamilton v. Wabash R. 

Co., 80 Mo.App. 597. 

10 C J- p 179 note 77- 

78l Ark —Chickasaw Cooperage Co. 
V- Tazoo & M. V. R. Co., 215 S.W. 
897, 141 Ark. 71. 

N.Y.—Siebert v. Erie R. R., 163 N.T. 
S. 111. 

Pa.—Atlantic Reflmng Co. v. Penn¬ 
sylvania R. Co., 113 A. 570, 270 Pa. 
415. 

Vt—Charles Bianchi & Sons v. Mont¬ 
pelier & W. R. R. Co, 104 A- 144, 
’ 92 Vt 339. 

—^McClure v. Norfolk & W. Ry. 
Co, 98 S.E. 514, 83 W.Va 473. 
Wis —Ashton V. Chicago & N. W. Ry. 
Co.. 226 N.W, 323, 198 Wis. 618. 

207 


ZTo hnilding or agent 

A earner may contract that g^oods 
destined for a station at which there 
is no building or agent shall be un¬ 
loaded there at owner's risk.—Allam 
V. Pennsylvania R. Co, 38 A. 709, 183 
Pa 174, 39 I 1 R.A 535—10 C.J. p 179 
note 80. 

79. W.Va—^McClure v. Norfolk & 
W Ry- Co., 98 SE. 514, 83 W.Va 
473. 

80 l Ark.—Chickasaw Cooperage Co. 
V. Tazoo & M. V. R. Co., 215 SW. 
897, 141 Ark. 71. 

SQL. Mo.—Coleman v. Hines, App, 
217 S.W. €02. 

BxarcH of commoiulaw duty 

That the shipper of live stock bot¬ 
toms his cause for damages on 
breach of the earner’s common-law 
duty to famish cars on reasonable 
notice does not prevent the conse¬ 
quences of an agreement supported 
by valuable consideration, whereby 
such damages are waived.—Coleman 
V- Kines, MoA.pp-, 217 S.W. 602. 

82. Mo—^Thee v. Wabash Ry. Co, 
233 S.W. 959, 208 MoJtpp. 200. 

10 C J. p 179 note 82. 

Prior independent contract 

Where a station agent’s oral con¬ 
tract with a stock shipper to furnish 
cars was breached by the carrier, and 
the shipper subsequently entered in¬ 
to a written contract for shipment 
whereby he released all claims by 
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§ 112 b, stipulations in a contract releasing or lim¬ 
iting liability will not ordinarily be construed to ex¬ 
empt the carrier from damages which have accrued 
to the shipment before the contract was entered in¬ 
to. It is unreasonable to require a shipper to re¬ 
lease the carrier from a liability already accrued on 
account of negligence or failure to perform a duty 
owing to shippers,*^ and while it has been said that 
a separate consideration is necessary to render a 
contract of this character valid,the view has been 
taken that it would be violative of the policy de¬ 
clared by the federal statute regulating interstate 
commerce to permit a carrier to violate its duty and 
to contract against liability therefor no matter for 
what consideration.^® Furthermore, it has been 
held that a contract of this character, in so far as 
interstate shipments are concerned, involved a dis¬ 
crimination in contravention of the Elkins Act and 
was void.^® 

§ 105. - - Limiting Liability to That of 

Warehouseman or Forwarder 

A carrier may by contract limit its liability to that 


of warehouseman after the arrival of the goods at 
destination if they are not removed within a reasonable 
time, but cannot change its liability to that of forward- 
er only. 

It has been held that it is competent for the car¬ 
rier to stipulate in the shipping contract that it will 
be liable for goods only as warehouseman after their 
arrival at destination if not removed within a speci¬ 
fied time after notice,®^ and in case of failure to re¬ 
move within the specified time the carrier, in con¬ 
formity with the rules, stated infra § 157, relating 
to the nature and extent of the carrier’s liability as 
a warehouseman, is liable only for negligence.^s 
On the other hand, it has been held that such a 
provision does not change the established rule that, 
where the goods are not accepted, the liability of 
the carrier as carrier under the Carmack and first 
Cummins amendments does not cease until the ex¬ 
piration of a reasonable time for the removal of 
the goods after the giving of the notice to the party 
entitled to receive them.S9 A provision for termi¬ 
nating the carrier’s liability as such immediately on 
the arrival of the shipment at its destination is sub¬ 
ject to the requirement which the law, from public 


reason of any prior verbal contract, 
such release did not affect the cause 
of action on the oral contract, that 
bcingr a different contract on which 
a right of action had already ac¬ 
crued—^Thee v. Wabash Ry. Co., 233 
SW. 959, 208 Mo.App. 200—^10 C J. P 
179 note 82 [a]. 

83. Ark.—St. Louis, etc., R. Co. v. 
Pearce. 101 SW. 763, 82 Ark. 339. 

84. Ark—St. Louis, etc., R. Co. v. 
Pearce, supra 

10 C J. p 179 note 84. 

85. Tex—^Port Worth & R. G. Ry. 
Co V. Bums, CivApp., 242 S.W. 
295. 

Delay in fornisiiing' cars 

An interstate shipper did not waive 
right to damages for delay in fur¬ 
nishing stock cars by a provision in 
the subsequent bill of lading that all 
prior contracts relating to the man¬ 
ner of receipt or transportation of 
the live stock described herein, or 
furnishing cars therefor, are hereby 
waived and merged in this agree¬ 
ment, it not being within the power 
of the carrier under the Carmack 
Amendment to make a contract ex¬ 
empting it from liability for dam¬ 
ages lesulting from its own negli¬ 
gence or unlawful act in the hand¬ 
ling of interstate business—^Howell 
V. limes, 249 S.W 924, 298 Mo 282. 

86. Iowa—Stewart v. Chicago, etc, 
R Co, 151 NW. 485, 172 Iowa 313. 

87- r>.C.—^Peavey v Philadelphia, B 

& W. R. Co, 277 F. 333, 51 App.B 
C. 127 

10 C J. p 180 note 87, p 188 note 85 
[a]. 


88- Ga—Central of Georgia Ry. Co 
V. Owens, 110 SB. 339, 28 GaApp 
140. 

10 C J. p 180 note 88. 

89- Va.—New York, P & N. R. Co 
V. Chandler, 106 SB. 684, 129 Va. 
695. 

Gases distinguished 

“It is argued that this identical 
provision in a bill of lading was held 
valid and binding m the case of 
Southern Ry. Co. v. Prescott, S C, 
36 set. 469, 240 US. 632, 60 LEd 
836, and that therefore it should be 
held by us as fixing the character of 
the liability of the terminal carrier 
in this case as that of a warehouse¬ 
man after the expiration of 48 hours 
after hoth Chandler and Ue Wald 
were notified of the arrival of the 
goods at destination. And the dis¬ 
cussion by the Interstate Commerce 
Commission, in the Matter of Bills 
of Ladmg, decided April 14, 1919, 52 
Interst. Com. Com’n R. 671, at pages 
696, 700, 701, and 712, is also relied 
upon. But neither the Supreme 
Court decision nor the discussion of 
the Interstate Commerce Commission 
referred to sustains the position that 
the clause in the bill of lading in 
question is applicable or binding in 
cases of interstate shipments, when 
the relationship of shipper and ear¬ 
ner has not been terminated by the 
expiration of a reasonable time for 
the removal of the goods after the 
giving of the notice to the party en¬ 
titled to receive them In the Pres¬ 
cott Case it developed in evidence on 
the trial that the consignee accepted 
the goods, took away a portion of 
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them, and left the residue merely for 
his convenience until he could call 
for them, and, as stated in the opin¬ 
ion of the court: ‘At the close of the 
testimony the plaintiff withdrew his 
causes of action against the defend¬ 
ant as a common earner . . 
and the case went to the Jury solely 
with respect to the liability of the 
defendant as warehouseman.' The 
loss in the case was occasioned by 
fire while the goods remained in the 
custody of the railroad company in 
the admitted capacity of warehouse¬ 
man. And, as clearly appears from 
the opinion of the court in the Pres¬ 
cott Case, and from what is said 
with respect to that case and other 
cases bv the Interstate Commerce 
Commission in its report m the Mat¬ 
ter of Bills of Ladmg, 52 Interst 
Com. Com'n. jlL at pages 696 to 700, 
inclusive (referred to at page 712), 
the Prescott Case has not changed 
the established rule that when the 
goods are not accepted, the liability 
of the earner, as carrier, under the 
Carmack Amendment, docs not cease 
until the expiration of a reasonable 
time for the removal of the goods 
after the giving of the notice to the 
party entitled to receive them And 
the Interstate Commerce Commission 
in its said report unquestionably rec¬ 
ognizes that such rule was in force 
as late as April 14, 1919, unaffected 
by the clause in bills of lading which 
is drawn m question in the case be¬ 
fore us, notwithstanding the Prescott 
Case, which is expressly referred to- 
and discussed in such report.”—New 
I York, P & N R Co V Chandler. 106 
I S.B. 684, 693. 129 Va. 695. 
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policy, injects into the agreement, that the responsi¬ 
bility of the common carrier, as such, shall continue 
until a reasonable time and opportunity has been al¬ 
lowed the consignee for receiving the goods. 
There arc decisions, however, even in jurisdictions 
where liability of the earner as such continues until 
there has been a reasonable time for removal of the 
property, which hold that the carrier may stipulate 
that Its liability as such shall terminate and its lia¬ 
bility as warehouseman begpin on the arnval of the 
property at its destination, provided there is a con¬ 
sideration for the contract^i So, it has been held 
that a common carrier may contract that it will not 
be liable, except as warehouseman, while the prop¬ 
erty awaits further conveyance by a connecting car¬ 
rier ,9^ and that an express company may limit its 
liability for packages received to be shipped C. O. 
D to that of warehouseman while holding the pack¬ 
ages for collection.®^ 

A common carrier cannot divest itself of its ob¬ 
ligation as such and by stipulation in a contract of 
shipment change its liability to that of a forwarder 
only®^ Where the law has affixed lo a company 
the status of common carrier, this status is not af¬ 
fected by an agreement of the parties that they are 
not carriers but only forwarders. A clause m a 
receipt given by a forwarding company, “Claim 
for any loss or damage must be presented within 
thirty (30) da^^s from date of arrival of shipment at 
destination,” etc, referred to claims for loss or 
damage while the goods were in transit due to some 
fault of the railroad company, and was not intend¬ 
ed to cover a claim for damages due to the for¬ 
warder’s failing to withhold the goods from ship¬ 
ment on the shipper’s order.®® 

§ 106. Exempting Carrier from Liabil¬ 

ity as Warehouseman 

Examine Pocket Parts for later cases. See also 
supra § 105, and infra §§ 156, 157. 


§ 107. Limitation of LiabiKty for Inju¬ 

ries to Perishable Goods by Heat 

A carrier may limit its liability for damages caused 
by heat. 

A contract exempting the carrier from liability 
for damages to perishable goods caused by heat 
is not unreasonable nor against public policy and 
wdl protect the carrier from liability for loss so 
caused, provided the carrier is itself free from neg¬ 
ligence ®7 That such a contract will not be con¬ 
strued so as to protect the carrier from the conse¬ 
quences of its own negligence is shown infra § 
112 b. 

§ 108. Limiting Liability for Goods Not 

Sealed and Marked, or Not Packed 
According to Requirements 

Unless prohibited by statute a carrier can relieve 
Itself from liability for loss of goods not sealed and 
marked or not packed according to regulations. 

While such a provision is permissible in the ab¬ 
sence of a prohibitory statute,®® a stipulation in a 
receipt relieving a carrier from liability for loss of 
money, jewelry, etc, unless separately packed, seal¬ 
ed, and marked as such, and so described, is an at¬ 
tempt to limit the common-law liability of the car¬ 
rier and in contravention of a statute forbidding 
common carriers to limit their common-law liability 
by inserting exceptions in the bill of lading or mem¬ 
orandum given on receipt of the goods for trans¬ 
portation, or in any manner whatever, and declaring 
void any stipulation made in contravention of such 
statute.®® 

§ 109. Requiring Shipper to Insure 

The carrier cannot require the shipper to insure 
the goods carried. 

A method sometimes resorted to for the purpose 
of avoiding liability for negligence is that of re¬ 
quiring the shipper to lake insurance on the proper¬ 
ty as against loss. It is true, as shown infra § 399, 


90. Ala —^Tallassee Falls Mfe Co 
V. Western R Co, 29 So. 203, 128 
Ala 167 

91. Mo —Scott County Milliner Co 
V. St Louis, etc. R Co., 104 SW 
924, 127 Mo App 80. 

92- Mass—^Washbum-Crosby Co v 
Boston, etc. R Co, 62 N.E. 590, 
180 Mass. 252. 

93- Ark.—^Pacific Express Co v. 
Wallace, 29 S W 32, 60 Ark. 100. 

94. CaJU—^Hooper v. Wells, 27 CaL 
11. 85 AmD. 211. 

10 C J p 180 note 97. 

13 C.XS.—14 


95. D.C —Galt V. Adams Express 
Co, 11 DC 124, 48 Am.R. 742 

9eL Cal —^Ileath v Judson Freigrhl 
Forwarding Co, 190 P. 839, 47 Cal. 
App 426 

97. Ill —^Mittenthal v. Michigan 

Cent R Co , 176 Ill App. 77. 

10 C J. p ISO note 99 

98l Pa.—^Kirwan v Railway Express 
Agrency, 179 A. 924, 118 Pa,Super. 
431 

EmunexatloiL in. receipt 

Clause In uniform express receipt, 
that '^unless caused by its own neg- 
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ligence or that of its agents, the 
company shall not be liable for 
. . loss of . - - jewelry, pre¬ 
cious stones . . . unless such aiv 

tides are enumerated in receipt," is 
not invalid as inconsistent with the 
rule that carrier could not exempt 
Itself from liability for negligence of 
itself or employees, since the carrier 
IS entitled to compensation propor¬ 
tionate lo the ni^ and to protection 
from fraud by reasonable regula¬ 
tions —Kirwan v. Railway Express 
Agency, 179 A. 924, 118 Pa Super. 431. 
99- Tex,—^ECead v Pacific Express 
Co., Civ App.. 126 S.W. 682. 
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that a contract of insurance taken by the carrier on 
goods in its custody and a stipulation in the bill of 
lading by which the earner shall have the benefit of 
any insurance held by the shipper are valid. To re¬ 
quire as a condition of acceptance of the goods that 
the shipper shall insure them against all loss, how¬ 
ever, is to throw the burden of liability for the car¬ 
rier’s negligence on the shipper, and such a con¬ 
tract is invalid but it has been held, in a case gov¬ 
erned by the law of England, that a clause exempt¬ 
ing the carrier from liability for any damage capa¬ 
ble of being covered by insurance is valid.^ 

§ 110. • Limitations Placing Burden of 

Proving Negligence on Shipper 

Authorities differ as to whether the parties may by 
contract stipulate that the burden of proving negligence 
shall rest on the shipper. 

According to some decisions, while a carrier can¬ 
not contract against its own negligence, it may by 
special contract place the burden of proving negli¬ 
gence on its part on the shipper,^ but there is au¬ 
thority to the contraryit being held that such a 
provision is, in practical effect, an effort by the car¬ 
rier to exempt itself from liability for its negligence, 
thus working an injustice to the shipper that the 
Interstate Commerce Act and its amendments never 
contemplated.^ So, it has been held that a stipula¬ 
tion against the presumption of negligence which 
would arise from proof of certam facts and pre¬ 
scribing the character of proof necessary to fix lia¬ 
bility for loss of the goods on the carrier is unrea¬ 
sonable as an abrogation of the rules of evidence, 
and will not be enforced;® and that a stipulation in 
regard to the amount of proof required in order to 
fix the carrier’s liability is invalid.^ As to the bur¬ 
den of proving negligence generally see infra § 254. 


§ 111. Limiting Liability for Mental 

Anguish 

Under the Carmack amendment a carrier cannot 
limit its liability for special damages for mental anguish 
caused by delay in delivery. 

While it is settled, as stated supra § 97 b, that 
the Carmack amendment does not prohibit the car¬ 
rier from limiting its liability for loss or damage 
to the property shipped, a carrier cannot thereun¬ 
der hmit its liability for special damages by reason 
of mental anguish sustained by plaintiff as a result 
of the carrier’s delay in delivery.® 

§ 112. Construction of Contracts L imit ing 
Liability 

a. General rules of construction 

b. Special applications of rules 

a. General Lnles of Construction 

Contracts limiting liability are construed most strong¬ 
ly against the carrier; and other general rules of con¬ 
struction are applicable. 

While stipulations for limited liability ought not 
to be wholly frittered away by an adherence to the 
letter of the contract in obvious disregard of its 
intent and spirit,® in construing an agreement relied 
on as limiting the carrier’s liability, words and' 
phrases which are susceptible of different meanings 
will be construed most strongly against the earner 
and in favor of the shipper, the reason being that 
restrictions of the earner’s liability in contracts 
such as receipts or bills of lading, drawn up and ex¬ 
ecuted by it, are for its benefit and are interposed 
for the purpose of escaping a liability which would 
otherwise be imposed by law.^® Accordingly, where 
there are two inconsistent provisions in a contract, 


1. Iowa.—^Hartford. Fire Ins. Co v, 
Payne, 203 NW. 4, 199 Iowa 1008, j 
39 A.X..R. 1109 I 

10 CJ p 181 note 5. 

“Any stipulation which requires j 
the shipper to procure insurance for 
the benefit of the earner in case of 
loss is void ”—^Nebraska Co-op. j 
Creameries v Des Moines Transp. 
Co, D C Iowa, 16 P Supp. 853, 856. 

Xatexstate shipment from Ifehraska 
Shipper suing- truck carrier for 
loss of cargo en route to New Tork 
from Nebraska could not claim that 
oral agreement requiring shipper to 
procure insurance and limiting car¬ 
rier's liability was void under 
Nebraska statutes, since alleged at¬ 
tempt of statutes to limit liabdity 
in shipment would be direct burden 
on interstate commerce and would be 
invalid in so far as shipment m- 
volved was affected.—Nebraska Co¬ 


op. Creameries v Des Moines Transp. 
Co, D C Iowa, 16 P Supp. 853 • 

a. US.—The Titania, D.CNT., 19 P. 
101 . 

3. N J —^Pry v American Ry. Ex¬ 
press Co, 142 A. 568, 6 N J Misc. 
720 

10 C J. p 181 note 8. 

Carmack amfmA-ment 

Requirement in contract for inter¬ 
state shipment of horses that ship¬ 
per prove carrier's negligence as con¬ 
dition to recovery for loss, injury, 
damage, or delay was held binding 
under the Carmack amendment as 
amended.—^Pry v. American Ry Ex¬ 
press Co , 142 A. 568, 6 N J Misc 7J0. 

4u La.—Coustaline v. Louisiana Ry. 

& Nav. Co, 98 So 81, 154 La 667. 
msk of defect in equipment 

A clause m a bill of lading re¬ 
quiring the shipper to inspect the 
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carrier's equipment and assume the 
risk of defects therein, is invalid as 
shifting the burden of proof from the 
carrier to the shipper—Coustaline v 
Louisiana Ry. & Nav. Co, 98 So. 81, 
154 La 667 

5. Ill.—Gardner v Railway Express 
Agency, 274 Ill-App 626. 

6L Tex.—Southern Pac. Co. v. Phil- 
lipson, CivApp, 39 SW 958 

7. Mass —Cox v. Central Vermont 
R. Co. 49 NE 97, 170 Mass. 129. 
10 C-J p 181 note 10. 

& N.C.—^Byers v Southern Express 
Co.. 81 SE. 741, 166 N.C. 542. 

10 C J. p 181 note 12. 

a.' U S —^The Queen of Pacific, Cal, 
21 S.Ct. 278, 180 U.S. 49, 45 L.Ed. 
419. 

lO. U.S.—^Inland Waterways Coipo- 
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the law will favor that which tends the least to 
diminish the carrier’s common-law liability and 
a specific clause imposing common-law liability on 
the carrier for loss of certain goods from particular 
causes takes effect to the exclusion of general claus¬ 
es containing matters of general exemption.^2 

The rule of ejusdem generis applies, so that 
where the contract stipulates against liability for 
losses resulting from certain specified causes and 
this specification is followed by more general words 
of exemption, the latter are to be construed as em¬ 
bracing only such causes as are ejusdem generis 
with those specifically named, where the contrary 
IS not made clearly to appear.^s 

A provision in one of two contracts of shipment 
signed by the shipper to the effect that any question 
arising under it shall be determined by the law of 


§ 112 

a certain state does not govern in the construction 
of the other oontract.^^ 

Operation and effect of contracts see infra § 113. 
b. Special Applications of Buies 

General rules of construction have been applied to 
particular limitations, as well as to many words and 
phrases contained therein. Such limitations will not 
be construed to protect the carrier from its own negli¬ 
gence; nor, in general, will they be construed to re¬ 
lease liability for damages that accrued before the 
contract of carriage was entered into. 

The general rules of construction here under con¬ 
sideration have been applied m a great variety of 
cases involving a construction and application of 
particular specifications of losses for which the 
carrier was not to be held liable, such as cases where 
the stipulation was for exemption from liability for 
losses due to accidents to machmery,l5 climatic con¬ 
ditions,^® delay in transportation,leakage and 
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ration v. Hallet & Carey Co, C 
C A Minn, 52 F.2d 13 
Mich—^Mosier v. American Ry Ex¬ 
press Co, 178 N.W. 81, 211 Mich. 
19. 

Miss—Illinois Cent. R Co. v. Shaw, 
90 So 629, 128 Miss. 9. 

NJ.—Reich V. McGill. 196 A. 651, 
119 N.J Law 358. 

N T —Chenango Textile Corporation 
V. Willock, 288 N.T.S. 270. 247 App 
Div. 638. 

Pa—Atlantic Refining Co v. Penn¬ 
sylvania R. Co, 113 A- 570, 270 Pa. 
415. 

Tex—Gulf, C. & S. P. Ry. Co. v. Har¬ 
rell, Civ App, 270 SW. 187. 

10 C J. p 181 note 16 

'*A11 live stock contracts must be 
construed liberally m favor of the 
shipper against the carrier ”—^Thee 
V Wabash Ry. Co, 233 S W 959, 961, 
208 Mo App. 200. 

Corpus JUxis is cited with approval 
in McElwain v. Union Pac. R Co, 
163 N.W. 845, 101 Neb. 484. 

11- N.H.—^Bcmardi Greater Shows 
V Boston & M. R. R., 165 A. 124, 
86 NH 146. 

10 C J. p 181 note 16 tb], 

Confiictiiig theories 
A clause m a contract that rail¬ 
road would transport a show, per¬ 
form switching services, and place 
cars for loading and unloading, nulli¬ 
fied a subsequent clause, framed on a 
distinct and conflicting theory, at¬ 
tempting to make the show the hirer 
of motive power and master of rail¬ 
road employees and to relieve rail¬ 
road of liability for their negligence 
—^Bernardi Greater Shows v Boston 
& M. R R, 165 A. 124, 86 NH. 146 

12. US —^Texas, etc., R Co v Cal- 
lendar, N.Y., 98 F. 538, 39 GCA. 


154, affirmed 22 S Ct. 257, 183 U.S. 
632, 46 LEd 363 
10 C J. p 163 note 54 Cc]. 

13- Mich—^Hawkins v. Great West¬ 
ern R. Co, 17 Mich 57, 97 Am.D 
179. 

NY.—Zimmer v. New York Cent, 
etc, R Co, 16 N Y S 631, afiirm- 
ed 33 NB 642, 137 NY. 460 
i;ive stock 

(1) A carrier is liable for loss or 
injury not occasioned by or due to 
some act or fault of the owner, or to 
a cause inherent in the animal ship¬ 
ped, regrardless of provision of con¬ 
tract that it should not be liable for 
the conduct or acts of the animals 
to themselves, or each other, such 
as kicking, or smothering, or dam¬ 
age from condition of the animals 
themselves —Alexander v. American 
Ry. Express Co, 193 NW. 560, 195 
lOAva 1155. 

(2) A provision in a contract for 
thL shipment of stock exempting the 
carrier from liability for loss result¬ 
ing from the acts or nature of the 
animals or from any cause whatever 
except the negligence of the carrier 
and its employees was not intended 
as a blanket release from loss from 
any cause whatever—^Ruebel Bros v. 
American Express Co, 180 NW 658, 
190 Iowa 600 

14. Mass —^Brockway v. American 
Express Co., 50 N.E. 626, 171 Mass. 
158. 

10 C J p 182 note 21. 

15b U S.—Fairbank v, Cincinnati, 
etc, R. Co., Ohio, 81 F. 289, 26 G. 
CA 402, reversing, C.C, 66 F. 471. 
10 C J p 186 note 58. 

IGL Ill—Chicago, etc., R. Co. v. Da¬ 
vis. 42 NE. 382, 159 JXL 53, 50 Am. 
SR 143. 

10 C J. p 186 note 59. 

2n 


17. Causes beyond carrier’s control 
A contract providing for carriers' 
nonliability for injury to stoc^ “for 
delay caused by stress of weather, 
by obstiuction of tracks, by riots, 
strikes, or stoppage of labor or from 
causes beyond their control," did not 
include an injury resulting from the 
derailing of cars, the latter phrase 
referring only to the word “delay.”— 
Slider v. Pere Marquette R. Co, 161 
NW. 961, 194 Mich 581. 

Delay not due to negligence 

Under stipulation in bill of lad¬ 
ing providing that, except in cases of 
negligence approximately contribut¬ 
ing thereto, no earner in possession 
of any live stock should be liable for 
any delay caused by strikes, etc, car¬ 
rier had right to show that delay to 
intrastate shipment of live stock was 
not caused by its negligence.—^War¬ 
ner V. St Louis-San Francisco Ry. 
Co, 274 SW. 90. 218 Mo App 314. 
D^bty of live stock 

Although a provision in a contract 
for the shipment of live stock, to the 
elCecl that, in the event of any un¬ 
usual delay owing to the carrier's 
negligence, the shipper shall accept 
as full compensation the amount ex¬ 
pended in the purchase of food and 
water, has, as shown inlra § 113 b, 
been held invalid as a contract ex¬ 
empting the carrier from liability for 
negligence, it has also been held that 
such a provision docs not prevent re¬ 
covery in a case where the shipper 
during the period of delay was un¬ 
able to obtain food and water, and m 
consequence of the delay some of the 
cattle died, but only contemplates a 
case where the shippel* can feed and 
water the cattle during the delay, 
and thereby save them, and does so 
—Galloway v. Erie R. Co. 102 N.Y.S. 
25, 116 App Div. 777, affirmed 84 NJBS. 
1113, 192 N-Y. 645. 
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breakage,^* fire,i® floods or fire,20 unavoidable dan¬ 
gers and accidents,2i robbery,22 strikes,^^ '‘or m any 
way.”^^ So, limitations of liability as dependent on 


the time or place of loss have been construed and 
applied.25 Where a shipper of freight under a lim¬ 
ited liability contract makes a new contract divert- 


Duty to xe-ice sbipment 

A stipulation, exemptme a earner 
from liability for delay in transpor¬ 
tation does not relieve it in case of 
delay from an obligation assumed by 
the carrier to re-ice the shipment 
adequately from the point of ship¬ 
ment to destmation —Geraty v. At¬ 
lantic Coast Xiine B. Co, 62 SE. 444, 
81 S. C. 367. 

la. US—^The Bellona, DCN.Y., 3 
FCas No 1,277, 14 Ben. 503 
Conn —Coupland v. Housatonic R 
Co. 23 A. 870, 61 Conn. 531, 15 L.R 
A- 534. 

10 C J p 186 note 61. 

19- Ky.—^Merchants’ Dispatch Transp 
Co V. HosTfins. 41 S.W. 31, 44 S.W 
362, 19 Ky.L- 799. 

10 C J. p 186 note 62. 

20. NT—^Burke v. Erie R Co., 119 
N.Y.S. 309, 134 AppDiv. 413. 

10 C J. p 186 note 63. 

21- Ind—Walpole v- Bridges, 5 
Blackf. 222. 

NM—Seligman v. Armijo, 1 NM 
459. 

Ohio —Union Mut. Ins Co v. In¬ 
dianapolis, etc, R Co, 1 Disn 480, 
12 Ohio Dec., Reprint, 745. 

10 C.J. p 186 note 64. 

2SL Ala.—Louisville, etc, R Co. v. 

Dunlap, 41 So. 826. 148 Ala. 23. 

10 C J. P 186 note 65. 

20. Bla.—American Ry. Express Co. 
V. Johnson, 100 So. 743, 87 Fla. 
451 

Existing' strike 

A clause in a shipping contract, 
exempting cairier from liability on 
account of strikes, carries on its face 
notice to shipper that earner would 
not be liable for delays in furnish¬ 
ing cars caused by a strike which 
had been in effect three months pre¬ 
ceding the time of making the con¬ 
tract, and exempting clause did not 
limit liability for delays in furnish¬ 
ing cars which might have occurred 
m the future.—St Louis-San Fran¬ 
cisco Ry. Co. V. Watts, 271 S.W. 461, 
168 Ark. 804. 

‘^Outlaw” strikes 

Contract limiting interstate ear¬ 
ner’s liability for delays in trans¬ 
portation due to "strikes,” includes 
all strikes whether called "outlaw” 
or strikes not called officially by the 
organizsation or labor union of which 
the strikers are members, or regu¬ 
larly called and organized strikes if 
it IS so general, and affects the fa¬ 
cilities of the earner so as to ren¬ 
der impossible prompt and safe de¬ 
livery.—American Ry. Express Co. v. 
Johnson. 100 So. 743, 87 Fla 451. 

24u N.Y.—^^inriTiner V. New York 


Cent, etc., R Co, 16 NTS 631. 

reversed on other grounds 33 NE 

642. 137 N.Y 460 
10 C J. p 186 note 66 

25. La—W H & C B Hodges v 

Louisiana Ry & Nav. Co, 156 So 

26. 180 La 3 
10 C J. p 186 note 67. 

Stations without regular agent 

(1) Under a provision in a bill of 
lading, that property destined toj or 
taken from, a station, wharf, or 
landing at which there is no regu¬ 
larly appointed agent shall be entire¬ 
ly at risk of owner after unloaded 
from cars or vessels or until loaded 
into cars or vessels, and when re¬ 
ceived from, or delivered on, private 
or other sidings, wharves, or land¬ 
ings, shall be at owner’s risk until 
the cars are attached to, and after 
they are detached from, trams, nei¬ 
ther clause has application, except in 
cases where it appears the loss of 
goods shipped occurred at stations, 
wharves, or landings at which the 
carrier did not mainlain a regularly 
appointed agent —^McClure v. Norfolk 
& W. Ry. Co., 98 S.B 514, 83 W.Va 
473—10 C J. p 186 note 67 [f]. 

(2) Thus, a bill of lading contain¬ 
ing the provision under consideration 
did not exempt carrier from liability 
for loss of freight by fire while the 
loaded cars were on a private siding 
on carrier’s belt line about three- 
quarters of a mile from a station at 
which an agent was maintained — 
McClure v. Norfolk & W. Ry. Co, su¬ 
pra. 

(3) So, where the shipper without 
compensation discharged the agent’s 
duties at the station, the clause was 
held inapplicable —W. H & C. B. 
Hodges V. Louisiana Ry. & Nav. Co, 
156 So. 26. ISO La 3. 

(4) A clause in a through bill of 
lading, providing that goods “des¬ 
tined to or taken from a station 
wharf or landing, at which there is 
no regularly appointed agent,” should 
be held at owner’s risk while in the 
yard after arrival, did not apply to 
city yards at which the company had 
a station —St Louis-San Francisco 
Ry. Co. V. Solomon & Wineberg, 256 
S VSr. 862, 161 Ark. 552. 

(5) Where goods had been loaded 
in a railroad car on the shipper's 
private siding, issuance of the bill 
of lading by the carrier for imme¬ 
diate shipment constituted a deliv¬ 
ery of the goods to the earner, but 
was not sufficient to make the car 
part of a tram within the provision 
of the hill of lading imposing lia¬ 
bility only after the car had been at¬ 
tached to a train—Atlantic Refining 
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Co V. Pennsylvania R. Co, 113 A 

570, 270 Pa 415 

“JPzivate or other sicHngs” 

Under a bill of lading providing 
that property, when received from, 
or delivered on, “private or other 
sidings,” should he at owner's risk 
until the cars were attached to, and 
after they were detached from, trams, 
an additional track on the carrier’s 
right of way, parallel with and con¬ 
nected with its main track by two 
switches, and closed at each end by a 
bumper, used for the storage of cars 
and for maiiring up trains, and for 
the convenience of warehouses front¬ 
ing thereon, was a "siding.” and, al¬ 
though not a private siding, was 
within the term "other sidings.” as 
that term was used to make condi¬ 
tions comprehensive, so as to apply 
to all sidings whether public or pri¬ 
vate—^Bers V Erie R Co., 163 N.Y. 
S 114, 176 AppDiv. 241. 

''On or about” leased premises 

Cars delivered on tracks alongside 
dock space leased by shipper were 
not “on or about” leased premises, 
within clause in lease, so as to ex¬ 
empt carrier from liability for loss 
by lire.—^Pillsbury Flour Mills Co 
V Brie R. Co., 216 N Y.S. 486, 127 
Misc 466. affirmed 222 NTS 882, 
2JO AppDiv. 826, affirmed 162 NE 
560, 248 N.Y. 649, certiorari denied 
Erie R Co v. Pill*?bury Flour Mills 
Co, 49 SCI. SO. 278 US. 645, 73 L 
Ed 559. 

Notice of arrival 

(1) Where a bill of lading provides 
“for loss, damage, or delay, caused 
by fire occurring after 48 hours (ex¬ 
clusive of legal holidays) after no¬ 
tice of arrival of the property at 
destination has been duly sent or 
given, the carrier's liability shall be 
that of warehouseman only,” the 48 
hours does not begin until the con¬ 
signee receives tht‘ notice, and a re¬ 
quest of the earner by a consignee 
to mail to him the notice of the ar¬ 
rival of goods provided for does not 
make the postal department the con¬ 
signee’s agent for the receipt of the 
notice—^Illinois Cent R Co. v. Shaw, 
90 So 629, 128 Miss 9 

(2) It has been held, however, that 
within the provision of a hill of lad¬ 
ing limiting liability to that of a 
warehouseman after a notice of ar¬ 
rival had been duly sent or given, 
the expression "duly sent” means 
sent m a regular and approved man¬ 
ner, so that It is sufficient if notice 
by a letter stamped and addressed 
IS deposited in the post office, al¬ 
though It was not received. A bill 
of lading requiring notice of arrival 
. of the goods to be duly sent or given 
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jpg- the shipment while the goods are in transit 
awaiting the shipment, the second contract is ancil¬ 
lary to the first and does not affect the limited lia- 
bihty therein provided.^® 

Particular words and phrases in bills of lading or 
shipping contracts have received judicial construc¬ 
tion, such as “all baggage,”27 ‘‘at the convenience of 
the company,”28 “carriages,”29 “contents and value 
unknown,”^® “each horse, mule, etc.,”^! “go through 
uncompressed . , . unless compressed ... in 
transit at carrier’s discretion,”32 “other animals,”33 


“owner’s risk,”34 “package,”^® “perishable proper¬ 
ty,”^® “weight, contents, packing, marks, and dam¬ 
age,”®^ and “willful misconduct or actual negli- 
gence.”3* 

Operation and effect of contracts generally see in¬ 
fra § 113. 

Limitations as to value of shipment. The rule of 
strict construction of contracts limiting liability, 
stated supra this section subdivision a, is applied to 
contracts containing limitations as to the value of 
the shipment,^® but the circumstances and condi- 


does not maJke actual notice neces¬ 
sary, since tUe words “or griven” are 
Qualified by the words “duly sent,” 
and proof of either the due sendin^r 
of the notice or actual notice is suf¬ 
ficient.—Peavey v. Philadelphia* B & 
W. R. Co, 277 F. 333. 51 AppDC. 
127. 

(3) Under a bill of ladingr limiting 
liability of carrier to that of ware¬ 
houseman for loss occurring forty- 
eight hours after notice of arrival 
and also providing, in another clause, 
for storage of goods, which, within 
forty-eight hours after notice of ar¬ 
rival, are not removed by the party 
"entitled to receive” them, the notice 
of arrival is to be given to the party 
“entitled to receive” the goods, 
which means a party who has an in¬ 
terest in the goods distinct from that 
of another or forwarding carrier, a 
steamship company, accepting them 
for conveyance to their destination, 
not being such a party in the absence 
of a showing of its authority to act 
for the owner in the transaction — 
Baltimore & O. H. Co. v. Jones & 
Laughlm Steel Co., 114 A. 730, 138 
Md. 604. 

26l Wash—^Davis v. Northern Pac 
R. Co., 137 P. 464, 77 Wash. 261. 
27- Mass —^Dwight v. Brewster, 1 
Pick. 50. 11 Am T> 133. 

10 C J. p 187 note 72. 

28. N C —^Branch v. Wilmington, 
etc. R. Co. 88 N.C. 573. 

10 C.J. p 179 note 74 [a]. 

2a. Wis—Cream City R Co v. Chi¬ 
cago, etc., R. Co, 23 N.W. 425, 63 
Wis. 93, 53 AnouR. 267. 

10 C.J. p 187 note 75. 

30. Ala —Southern Express Co. v. 

Crook, 44 Ala. 468, 4 Am.R 140. 

10 C J. p 187 note 68. 

31- Mo.—^Richardson v Chicago, 

etc., R. Co, 50 S.W. 782, 149 Mo 
311. 

10 C J. p 187 note 73. 

3^ N.T.—^D’Utassy v Southern Pac. 
Co.. 161 N.YS 222, 174 App.Div. 
547 

Words on face of biU of indJnir 
Where, according to the tariff 
schedules, a shipper or owner of cot¬ 
ton is not entitled to select the place 


at which his cotton is to be com¬ 
pressed. the fact that he wrote on the 
bill of lading that it was to be com¬ 
pressed at a certam place will not 
relieve the edmer from liability for 
its loss, under a clause of the bill of 
lading relieving the carrier from lia¬ 
bility for loss of the property while 
it is stopped and held in transit on 
the request of the shipper or owner 
—^D’Utassy V. Southern Pac. Co, 161 
NTS- 222, 174 App.Div. 547. 

33. Tenn—^Nashville, etc, R Co. v 
Stone. 79 SW 1031. 112 Tenn 348, 
105Am.SR 955 

10 C J p 187 note 74. 

34. "Shipper’s load and count” 

The phrase, “owner's risk,” as used 
in the phrase, “Shipper's load and 
count . . . owner’s risk,” stamp¬ 
ed on a bill of lading for a sealed 
carload shipment, applies to the ship¬ 
per’s load and count and is intended 
merely to relieve the carrier of lia¬ 
bility for the contents of the car as 
disclosed on the bill and not to make 
a special contract whereby the ear¬ 
ner is exempted from all liability ex¬ 
cept for its negligence^ which would 
contravene the first Cummins amend¬ 
ment applicable to the shipment,— 
Lehigh Valley R Co. v. State of Rus- 
.sia, CCAN.T, 21 P2d 396, certio¬ 
rari denied 48 S Ct, 159, 275 U S. 571, 
72 LBd. 432. 

35. Mo —^Rosenstein v Missouri 
Pac. R. Co, 16 MoApp. 225. 

10 C J. p 187 note 70. 

36L Ill,—^Illinois Cent R. Co. v. Mc¬ 
Clellan, 54 Ill 58. 5 Am.R- 83 
10 C J p 187 note 69 * 

37. US—^The Tommy, DC.NT.. 16 
P 601 

10 C J p 187 note 71 

38w Colo—^Adams v Colorado, etc, 
R Co, 113 P 1010, 49 Colo, 475, 36 
LRA.NS, 412 
10 C J p 159 note 14 [ej. 

39. Mich—^Mosicr v American Ry. 
Express Co. 178 NW 81, 211 Mich 
19. 

N Y.—Chenango Textile Corporation 
V Willock, 288 N.Y S. 270, 247 App 
Div 638. 

Tex—Gulf, C & S. F. Ry Co v. 
Harrell, Civ.App. 270 S.W. 187. 
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Ambiguous pxovisious 

(1) A receipt for a C O. D ship¬ 
ment stated: “Please Rush. Uniform 
Express Receipt, The company will 
not pay over $50 in case of “loss or 
50 cents per pound, actual weight, 
for any shipment in excess of 100 
pounds, unless a greater value is de¬ 
clared and charges for such greater 
value paid. Adam Express Co 
Nonnegotiable Receipt 10-6-1917 
Received from Dept of Agriculture, 
subject to the Classifications and 
Tariffs in effect on the date hereof, 

1 box hog cholera serum. Value 
herein declared by shipper to be C 
O. D. fifty-six and 75/100 dollars 
Consigned to W P. Allen, at Wheel¬ 
er, Va. Which the company agrees 
to carry upon the terms and condi¬ 
tions printed on the back hereof, to 
which the shipper agrees and as evi¬ 
dence thereof accepts and signs this 
receipt. . . . Note — ... If 

the shipper desires to release the 
value to $50 00 for any shipment of - 
100 pounds or less, or not exceeding 
fifty cents per pound actual weight 
for any shipment m excess of 100 
pounds, the value may be released 
by inserting ‘not exceeding $50’ or 
‘not exceeding fifty cents per pound,’ 
in which case the company’s liability 
IS limited to an amount not exceed¬ 
ing the value so declared or releas¬ 
ed.” On the back of the receipt was 
the following material provision: 
“2. In consideration of the rate 
charged for carrying said property, 
which is dependent upon the value 
thereof and is based upon an agreed 
valuation of not exceeding fifty dol¬ 
lars for any shipment of 100 pounds 
or less, and not exceeding fifty cents 
per pound, actual weight, for any 
shipment in excess of 100 pounds, 
unless a greater value is declared at 
the time of shipvient, the shipper 
agrees that the company shall not be 
liable in any event for more than 
fifty dollars for any shipment of 100 
pounds or less, or for more than fifty 
cents per pound, actual weight, for 
any shipment weighing more than 
100 pounds, unless a greater value is 
stated herein Unless a greater 
value IS declared and stated herem 
the shipper agrees that the value of 
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tions of each particular case must be regarded in 
the interpretation of such a contract.^® A notation 
on a C. O. D. shipment of the amount to be collect¬ 
ed by the carrier, not entered in a space left blank 
for a declaration of value, is not a declaration of 
value limiting the carrier’s liability and a clause 
limiting the liability of the carrier to a stipulated 
agreed value, “on which basis the rate of freight is 
adjusted,” clearly means that a choice of rates was 
given to the shipper, and that the rate was tied to 
the release, a lesser rate being charged by virtue of 
the limiting clause.^^ ^ limitation of liability as to 
value at the place of shipment should be construed 
to mean the value when delivered to the carrier, 
under contract of transportation, which would rea¬ 
sonably include freight paid either by the shipper or 
the consignee, since property under such circum¬ 
stances at the place of shipment would reasonably 
be worth the invoice price with the freight added.^^ 
A charge for carting paid by the shipper from the 
place where he purchased the goods to defendant’s 
freight station is not part of the value within such 
provision the words, “place of shipment,” mean 
the city, town, or locality where the shipment origi¬ 
nates as contradistinguished from the place of des¬ 
tination, and cannot be construed to mean the actual 
street or station from which the goods are ship¬ 


ped.^® Matters relating to the operation and effect 
of contractual limitations as to the value of the 
shipment are considered infra § 113 c. Whether or 
not a contract containing a limitation of liability as 
to value is one relieving the earner from the con¬ 
sequences of Its own negligence is a question on 
which the courts are divided, the conflicting views 
arc discussed supra § 102. 

Construction limiting liability for negligence not 
favored In harmony with the rules stated supra § 
99 and infra § 113 b, a contract containing valid 
limitations of the carrier’s common-law liability will 
not be construed so as to protect the carrier from 
the consequences of its own negligence, or that of 
Its agents or servants,^® and no arrangement, un¬ 
derstanding, agreement, or scheme between the ship¬ 
per and carrier will be given the effect of relieving 
the carrier from the consequences of its negligence, 
since the carrier cannot accomplish by indirection 
what it cannot directly accomplish by contract.^7 

Applying this rule it has been held that the car¬ 
rier cannot require the shipper to inspect its own 
equipment and assume the risks of defect therein.^* 
So, a stipulation that the goods are accepted by the 
carrier at the owner’s risk is not to be construed as 
relieving the carrier from any liability for loss due 
to negligence and this rule has been applied to a 


the shipment is as last above set out 
and that the liability of the company 
shall in no event exceed that value.” 
It was held that the quoted provi¬ 
sions, being- ambiguous, did not limit 
the cai Tier's liability to the sum of 
fifty dollars.—Adams Express CJo. v. 
Allen, 100 SB. 473, 125 Va. 530 | 

(2) A similar uniform express re¬ 
ceipt issued by a difLerent express 
company and accepted by the shipper 
without reading it, although it did 
not contain the COD provision in¬ 
serted in the receipt m the case last 
cited, was, under the rule of strict 
construction as to liability, similarly 
construed in Mosier v. American Ry 
Express Co, 178 N.W. 81, 211 Mich 
19. 

(3) Where there was nothing said 
between shipper and truckman as to 
the valuation of the goods, or as to 
terms or conditions of shipment, ex¬ 
cept as to the consideration, which 
was based on the size of the package 
and not on its value, the expression 
“val ?200,” m receipt given shipper 
by truckman, but prepared by ship¬ 
per, did not limit truckman’s liabil¬ 
ity to two hundred dollais—Bolton 
Worsted Mills Co v. United British 
Ins. Co, 193 N.YS. 688, 118 Misc. 
530. 

(4) The unintelligible words, "ReL 
Val 10,00 per cwt,” in a contract of 
shipment, would not meet statutory 


demands as to a declaration of value. 
—^Missouri-Kansas-Texas R Co v. 
King. TexCivApp. 265 SW. 761. 

(5) A shipper did not accept a live 
stock contract of carnage with 
knowledge of terms creating assent 
to limitation on value, in view of 
uncertainty of contract in which the 
figures **50/100” appeared under the 
heading “Shipper's declared value."— 
Murray v. Southern Pac. Co., 296 P. 
667, 112 Cal-App 150. 

(6) Other illustrations see 10 CJ. 
p 1S4 note 40 [a]. 

40. Cal—Crenshaw Bros. & Satfold 
V. Southern Pac. Co, 181 P. 252, 40 
CaLApp. 603, amendment of remit¬ 
titur and correction of judgment 
denied 183 P 208, 42 Cal App. 44, 
certiorari denied 40 S Cl. 14, 250 U, 
S. 669, 63 L Ed 1198 

41- Miss —^American Ry. Express 
Co. V. Galt, 90 So 597, 128 Miss 
81, 25 A.L.R. 728. 

42. N Y —Glanzer v. Cunard S. S. 
Co.. 212 NYS 500, 214 App Div. 
473. 

40. U.S.—^The Asuarca, D.GNY, 13 
F2d 222 

Cal—Olcovich V. Grand Trunk Ry. 
Co. of Canada, 176 P 459, 179 CaL 
332 

Va.—New York P. & N. R Co. v. 

Chandler, 106 SE 684, 129 Va. 495 
10 C.J p 185 note 52. 
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44. N J —^Blessing v Central R. Co. 
of New Jersey. 103 A 1045, 91 N.J. 
Law 398. 

45- N J —^Blessing v. Central R Co. 
of New Jersey, supra. 

40. Pa.—Kirwan v. Railway Express 
Agency, 179 A. 924, 118 Pa.Super. 
431. 

Tex.—Chicago, R. 1 & G Ry. Co v. 

Pavillard, Civ.App, 187 S W. 998 
10 CJ. p 159 note 14 [cJ, p 182 note 
22, p 183 note 35 [dj. 

4^- Fla—^Louisville & N. R Co. v. 
Carr, 81 So 779. 77 Fla 469, 5 A 
LR 102. 

ProvisioiL in lease of land for eleva¬ 
tor 

A provision of a lease of land by 
a carrier to an elevator company 
that the carrier should not be liable 
for loss from fire communicated from 
the elevator to grain on trains, did 
not relieve the carrier from liability 
for loss from its own negligence in 
performing its duties as common 
carrier—^Millers’ Nat Ins. Co. v 
Minneapolis, St P. & S S M. Ry. Co., 
156 NW 117, 132 Minn 151. 

40. La.—Coustaline v. Louisiana Ry. 
& Nav Co. 98 So 81. 154 La 667. 

49- N C —^Parker v. Atlantic, etc., R 
Co, 43 S.E 1005, 131 N.C 827. 45 
SE 658. 133 NC. 335, 63 L.R.A 
827 

10 C J. p 183 note 24. 
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stipulation that goods destined to, or taken frcxtn, a 
station or siding where there is no agent of the car¬ 
rier shall be at the owner’s risk after unloading or 
until loaded or while the cars are not attached to 
trains,^® particularly where the provision specifical¬ 
ly excepts from the owner’s risk the risk of the car¬ 
rier’s negligence 

A contract exempting the carrier from liability 
for loss by fire, although in general valid, will not 
exempt it from loss by fire due to the failure to use 
ordinary diligence and care in protecting the goods 
intrusted to it.®^ A provision which exempts the 
carrier from liability for loss by fire has no appli¬ 
cation where goods are lost by fire due to the ear¬ 
ner’s own negligence.®^ Furthermore, a provision 
exempting the earner from liability for damage 
from heat applies only in the absence of negli¬ 
gence.®^ A stipulation that the carrier will not be 
responsible for any loss or deficiency in weight,®® 
or a stipulation against liability for leakage or 
breakage,®® will not relieve the carrier from liabili¬ 
ty for losses of this character due to the carrier’s 
negligence; and a rule requiring the shipper to give 
notice when the contents of the package shipped 
are fragile is not a limitation against the earner’s 
negligence,®'^ and neither is a provision in a receipt 
exempting the carrier from liability for the loss of 
certain articles, unless mentioned in the receipt.®® 
The same general rule has been applied to exemption 
from liability for loss due to other causes, such as 


vermin,®^ thieves or robbers,®® accidental decay,®^ 
natural vice or propensity of animals shipped,®^ or 
loss of market;®® or damage by reason of sweating 
or otherwise,®^ or loss or damage by enemies of 
the government or from any of the dangers inci¬ 
dent to a time of war.®® Similarly, a stipulation 
that the carrier shall not be liable for any damage 
by wet must be construed to mean damage by wet 
not due to the negligence of the carrier or its serv¬ 
ants.®® 

A carrier cannot by a stipulation that it is “not 
to be responsible except as forwarder” relieve itself 
from liability for negligence of employees of an¬ 
other carrier by whom the contract for transporta¬ 
tion by the first carrier is performed.®^ 

A contract limiting the carrier’s liability for loss 
or injury caused by delay in transportation does not 
exempt the carrier from liability for damage caused 
by delay, where the damage is the result of the car¬ 
rier’s negligence.®® 

A stipulation exempting the carrier from loss 
while the property is at the place of transshipment 
will not relieve the carrier if the loss is occasioned 
by negligent exposure during delay in transporta¬ 
tion.®® 

Whether a contract containing a limitation of lia¬ 
bility as to value is one relieving the carrier from 
the consequences of its own negligence is a ques¬ 
tion on which the courts are divided. The conflict- 


Wlisce neg'Ug'ence limitatioiLS allowed 

(1) Even in New York where, as 
shown supra § 99, the doctrine was 
formerly well settled that a carrier 
could limit iLs liability for damages 
arising from the negligence of itself 
or its servant provided an express 
contract was made to that effect, the 
cases broadly held that the goneial 
language m a stipulation such as 
that referred to in the text was in¬ 
sufficient to limit liability for negli¬ 
gence, under the rule that liability 
for negligence could be limited only 
by express provision to that ellect.— 
Canfield v. Baltimore, etc, R. Co, 93 
NY 532, 45 Am R. 268—^10 C J. p 
183 note 25. 

(2) Notwithstanding the insertion 
of such clause in the contract of 
shipment, the carrier was bound to 
exercise reasonable care and pru¬ 
dence in the transportation —Canfield 
v. Baltimore, etc, R. Co, 93 N.Y. 532, 
45 AmR. 268. 

50. W.Va—^McClure v. Norfolk & 
W. Ry. Co., 98 S.E. 514, 83 W.Va 
473 

51. Wis.—^Ashton v. Chicago & N. 
W. Ry. Co, 225 N.W. 328, 198 Wis 
618. 


52l Ala—Central of Georgia R. Co 
V. Burton. 51 So. 643, 165 Ala 425 
10 CJ p 157 note 99 [b] (3), p 182 
note 23. 

53. tJ S —^Ene R. Co. v. Star, etc , 
Milling Co. Ill., 162 P. 879, 89 
CC.A. 569 

5^ Ill —^Brennan Packing Co. v. 

Mellon, 252 IllApp 522. 

55u Man.—^Henry v Canadian Pac. 
R Co. 1 Man 210 

50, Ky—^Reno v. Hogan, 12 BMon. 

63, 54 Am D 513. 

10 C J. p 183 note 33 
57- Pa—^Boll Telephone Co v. Amer¬ 
ican Ry. Express Co, 92 Pa Super. 
ISO. 

58. Pa.—^Kirwan v Railway Express 
Agency, 179 A 924, 118 Pa Super 
431—Yaeck v. Adams Express Co. 
69 Pa Super. 143. 

59. US —Stevens v. Navigazione 
GeneraJe Italiana, UC.N.Y., 39 F. 
562. 

10 C J. p 183 note 35 [a]. 

GOu US—^The Saratoga, DC.NY., 20 
F 869 

To C J p 183 note 35 [c]. 

61. Colo.—^Merchants’ Dispatch, etc, 
Co. V. Comforth, 3 Colo. 280, 25 
Am-R. 757. 


NY.—Giles V. Fargo, 17 N.Y.S. 476, 
60 N Y Super 117. 

10 C.J. p 183 note 35 [e]. 

68. Wis.—^Loeser v Chicago, etc., R. 

Co.. 69 NW. 372, 94 Wis 571. 

10 C J p 159 note 14 [a], 
ea, NY—^Jennings v. Grand Trunk 
R. Co., 5 NYS 140, 52 Hun 227, 
affirmed 28 N.E. 394, 127 N.Y 438. 
10 CJ p 183 note 35 [f] 

64b U S —Paturzo v Compagnie 

Francaise, DC NY., 31 P. 611. 

10 CJ p 183 note 35 fh]. 

eSw U.S—U. S Express Co v Kount- 
ze. Neb, 8 Wall 342, 19 LuEd. 457 
10 C J p 183 note 35 Lg] 

0®. Conn—^Mears v. New York, etc., 
R. Co, 52 A 610, 75 Conn 171, 96 
Am SR. 192, 56 LRA 884. 

10 CJ. p 183 note 35 [e]. 

67- Cal—^Hooper v. Wells, 27 CaJ. 

II, 85 Am.D. 211. 

68. Mo.—^Meriwether v. Quincy, etc., 
R Co, 107 S.W. 434, 128 MoApp. 
647 

Tex.—^Texas, etc, R Co. v. Farring¬ 
ton, Civ.App, 88 SW. 889. 

10 C.J. p 183 note 29. 

69. U.S—^Thomas v. Liancaster Miiisi, 

III. , 71 F. 481, 19 CCJL 88. 
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mg views are discussed supra in § 102. 

Release of liability for accrued damages. Al¬ 
though the language of a particular contract, viewed 
in the light of surrounding circumstances, may re¬ 
quire a different construction,'^® it is very generally 
held that stipulations in a contract releasing or lim¬ 
iting liability cannot be construed to exempt the car¬ 
rier from damages which have accrued to the ship¬ 
ment before the contract was entered into,^^ unless 
there is a separate consideration for the release.'^^ 
The validity of limitations or releases of damages 
occurring prior to execution of the contract is treat¬ 
ed supra § 104. 

§ 113. Operation and Effect of Contracts 
Limiting Liability 

a. In general 

b. Limitations as to negligence 

c. Limitations as to value 


a. In General 

A valid contract limiting liability governs the rights 
of the parties thereto. 

Freeing itself by contract from its usual common- 
law duties does not change the true character of a 
carrier's employment and it is a public carrier still, 
with its common-law liability restricted m so far as 
it may lawfully be restricted by the contract 
Where the parties enter into an express contract 
limiting the liability of the carrier, the contract be¬ 
comes the rule by which the parlies are governed, 
mstead of the general law governing common car¬ 
riers, if the limitations therein contained are such 
as the law recognizes as valid,and, if the carrier 
has not waived or lost the benefit of the limitation 
under principles discussed infra §§ 115-116, where 
the damage results from some cause against which 
the carrier has lawfully contracted, it is not liable.^® 
A shipper given an opportunity to ship without lim- 


7a B^ay in cars 

There being: no delay in furnishing 
cars under the contract under which 
the shipment was made, the lan¬ 
guage thereof that the shipper 
waives and releases all claims aris¬ 
ing from, or connected with, the 
shipment or the arrangements there¬ 
for, existing at or before the execu¬ 
tion of the contract, including “any 
delay in the furnishing of cars,” re¬ 
lates to prior delay in furnishing 
them on notice.—Coleman v. Hmes, 
MoApp, 217 SW. 602. 

71- Kan—^Pletcher v. Chicago, R. I. 

& P Ry. Co, 177 P. 1, 103 Kan. 834. 
10 C J p 185 note 54 

Ikiability limited to time of loading 
Where a shipper relying on com¬ 
pliance with his request for cars, 
placed hogs in carrier's stockyard for 
interstate transportation, and some 
died because of failure to furnish 
cars, and, after remainder were 
loaded shipper signed bill of lading 
for transportation of the remaining 
hogs limiting liability to time when 
live stock was loaded, he did not 
waive or release loss of hogs which 
died prior to the issuance of the bill 
of lading—Pletcher v. Chicago, R 
I & P. Ry Co, 177 P. 1, 103 Kan. 834 

712. Ark.—St liOUis, etc, R. Co v. 
Jones. 125 S.W 1025, S3 Ark. 537, 
137 Am S.R. 99. 

10 C.J. p 185 note 55. 

73- Ind.—^Lake Erie, etc, R Co. v 
Holland. 69 NE 138, 162 Ind. 406, 
63 LRA. 948. 

Mo—Kirby v. Adams Express Co, 2 
Mo App 369. 

10 C J p 187 note 77. 

74. DC—^Peavey v. Philadelphia, B 
& W R. Co.. 277 P. 333, 51 App D 
C. 127. 


Ill—See Gilbert v. Chicago & A- R 
Co, 194 Ill App. 481. 

Mo—Cudahy Packing Co v Bixby, 
205 SW. 865, 199 MoApp. 589. cer¬ 
tiorari denied 39 SCI. 19, 248 U 

5 577, 63 LEd. 429 

N Y.—Chenango Textile Corporation 
v. Willock, 2S8 N Y.S. 270, 247 App 
Div. 638 

10 C J p 187 note 79. 

Kodiflcatioii. of liability 

Provisions of special contract, ex¬ 
empting carrier from liability for in¬ 
juries to animals due to certain spec¬ 
ified causes, did not supersede com¬ 
mon-law liability, but merely modi¬ 
fied it —^Morrow v. Wabash Ry. Co, 
276 S.W. 1030, 220 MoApp. 518. 

75i. XJ S.—Simmons Hardware Co. v. 
Southern Ry Co, CCA-Mo, 279 P 
929, certiorari denied 43 SCt 96, 
260 U S 739, 67 L Ed. 490—El Paso 

6 Southwestern R. Co. v. IT. S, 55 
Ct Cl 472. 

Ga—^lEeath v. Sandersville R Co, 98 
SE. 92, 23 GaApp 255 
La—E. Borneman & Co. v New Oi>- 
leans, M. & C R Co.,* 81 So 882, 
145 La. 150—Hall v. Houston E & 
W. T. Ry. Co, 121 So. 769. 9 La 
App. 577, 582 

Mass—^Bonfiglio v. New York, N H 
& H R Co. 198 N.E 236 
Miss—^Yazoo & M V. R R. Co. v 
Craig, 79 So 102, 118 Miss. 299, 
certiorari denied 39 S.Ct 11, 248 
US 573. 63 LEd 427 
Pa —Kirwan v Railway Express 
Agency, 179 A. 924, 118 Pa Super 
431. 

Wis—Ashton V Chicago & N. W Ry 
Co. 225 NW. 328. 198 Wis 618 
10 CJ p 145 note 11 [bj (4>, p 163 
note 54 [a] 

Boss at siding 

(1) Where shipment of ore sub- 
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ject to Interstate Commerce Act was 
unloaded at sampling works siding, 
sampled, reloaded, and sealed, there 
was an initial shipment from siding, 
so that under uniform bill of lading 
providing that property received 
from sidings shall be at owner's nsk 
until the cars are attached to trams, 
carrier was not liable where metal- 
lics were stolen from car before at¬ 
tached to tram—Siebert v. Brie R 
R, 163 N.YS 111 

(2) A railroad company is not li¬ 
able for loss of plaintiffs' lumber 
destroyed by fire while on side track 
of the company at nonagency station 
unless it was guilty of negligence, 
regardless of question whether rela¬ 
tionship of shipper and earner was 
created before fire occurred under 
bill of lading governing relationship 
between parties and providing that 
property taken from station to which 
there was no regularly appointed 
freight agent shall be entirely at 
risk of owner, except in case of ear¬ 
ner's negligence.—^Ashton v. Chicago 
& N W Ry. Co, 225 N.W. 328. 198 
Wis. 618. 

ConditioiL of animal shipped 

An express company is not liable 
for death of dog from disease com¬ 
mon in locality of destination under 
provisions of bill of lading exemp¬ 
ting the earner from liability for 
damage resulting from the condition 
of the animal shipped—^Astugue v- 
American Ry Express Co., 131 So 
62. 15 La.App. 347. 

Xnaceuxate iuformatioii. 

Under contract limiting carrier's 
liability for inaccurate information 
concerning quarantine regulations, 
no recovery could be had by shipper 
for damages resulting from mism- 
formation* in absence of fraud.— 
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itations cannot take advantage of a valid special 
contract and then repudiate its conditions or limita¬ 
tions.^® So, in an action for damages to a ship¬ 
ment of live stock carried under a written contract 
at a reduced rate in consideration of a reduced val¬ 
uation, the shipper, having classified them in the 
contract as calves, could not claim that they should 
have been classified as older animals,'^'^ and the 
same rule applies where a shipper classified his race 
horse as “ordinary live stock.”^® The fact that the 
bill of lading exempts the carrier from liability for 
loss of some articles shipped does not prevent re¬ 
covery for loss of other articles in the same ship¬ 
ment as to which the exemption did not apply.^® 


Indorsements “S. L. & C,” meaning shippers’ load 
and count, on bills of lading do not relieve the car¬ 
rier from liability for damage to goods properly 
loaded by the shipper.®® 

Notwithstanding completed delivery to the con¬ 
signee, contractual limitations of hability are bind¬ 
ing on the parties with respect to a loss occurring 
thereafter from a cause which began to operate 
while the property was still in Jie carrier’s posses¬ 
sion, but such limitations do not apply where the 
cause of destruction did not begin to operate while 
the property vras in the carrier’s possession. 

The fact that a special contract is entered into 


Manieri v. Seaboard Air Line Ry. 
Co, 137 SE. 496. 147 Va. 415. 

Articles not rated or eimmerated 

(1) Where shipper, seeking: to re¬ 
cover for loss of diamond pm, failed 
to indicate on uniform express re¬ 
ceipt that trunk contained article of 
jewelry, and receipt contained clause 
that carrier would not be liable for 
loss of jewelry or precious stones, 
etc, unless articles were enumerated 
on receipt, shipper failing: to meet 
requirement was not entitled to re¬ 
cover—Kirwan v. Railway Express 
Affency, 179 A. 924, 118 Pa Super. 431. 

(2) Where an express company’s 
receipt for a packagre stales that the 
property is accepted as merchcmdise 
only, and states that the company 
will not be liable for the loss of 
jewelry unless such articles are 
enumerated in the receipt, and the 
package m fact contains jewelry, al¬ 
though this IS not mentioned in the 
receipt, the company cannot be held 
liable for loss of the package either 
as “jewelry” or as “merchandise.”— 
Taeck v. Adavns Express Co, 69 Pa. 
Super. 143. 

(3) Where a bill of lading provid¬ 
ed that carrier should not be liable 
for articles of extraordinary value 
not specifically rated in published 
tarifCs without a special agnreement, 
the carrier was not liable for jewelry 
shipped, unless jewelry was specifi¬ 
cally rated m the tariffs, or there 
was a special agnreement to carry it 
indorsed on the bill of lading.—Gass- 
man v. New York Cent. R Co, 201 
N.TS. 740, 207 AppDiv. 15. 

Da.-n9^e due to strike 

(1) A carrier has been held not li¬ 
able for damages by delay due to 
a strike under a bill of lading pro¬ 
viding against liability for damage 
from strike.—Sexton v. Grand Trunk 
Western R. Co, 260 IllApp. 448 

(2) Thus, if a carrier, after a 
strike not brought about through its 
fault, uses every reasonable effort to 
fill the places of the strikers, and 
every reasonable effort to obtain men 


and means to care for property in¬ 
trusted to It for shipment, which 
property is lost or destroyed while in 
its charge, the exceptional conditions 
operate as a release of the carrier 
from liability under a bill of lading 
exempting it from liability for loss 
caused by strikes —American Fruit 
Distributors of California v. Hines, 
203 P 821. 55 CalJtpp. 377. 

Overloading 

Stipulation of bill of lading re¬ 
lieving carrier from liability in case 
of overloading or other injury to live 
stock unless caused by negligence 
was binding on consignee—^Hall v. 
Houston B & W T. Ry. Co.. 121 So. 
769, 9 La-App. 577. 582. 

Effect of Act 

The Cummins Act, as amended by 
Act Aug. 9, 1916, making the ear¬ 
ner liable for full value of goods 
lost in shipment, does not apply to 
a loss exempted by the bill of lading, 
but only to valuation in case of loss 
or damage for which the earner is 
lawfully liable, especially where the 
bill of lading had been approved by 
the interstate commerce commission, 
so as to be within the express excep- j 
tion in that statute —Simmons Hard¬ 
ware Co. V. Southern Ry Co, CCA. 
Mo, 279 F- 929, certiorari denied 43 
S Ct. 96, 2b0 U S. 739, 67 HEd. 490. 

7GL XJ.S —Boston, etc., R Co v. 
Hooker, Mass,, 34 S Ct. 526, 233 V 
S '97. 58 LEd. 868, LRA1915B 
450, AnnCasl915D 593. 

10 C J. p 188 note SO. 

77- Tex.—^Kansas City, M. & O. Ry. 
Co of Texas v. Corn, CivApp, 186 
SW 807. 

78- Va—^Peery v. Norfolk & W. Ry 
Co., 124 S E. 250. 140 Va. 113. 

Ta. N T —Gassman v. New York 
Cent R Co, 201 N Y S. 740. 207 
App Div. 15. 

80. N.Y.—Perkel v. Pennsylvania R. 
Co.. 265 N.Y.S 597. 603, 148 Misc 
284. 

’ The bills of lading covermg these 
twenty cars were indorsed 'S. L. & 
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C.' an abbreviation for shippers’ load 
and count in accordance with the 
Federal Bill of Lading Act (section 
21 [49 H.SCA, 1011), which pro¬ 

vides: 'The earner may also by in¬ 
serting in the bill of lading the 
words “Shipper’s weight, load, and 
count,” or other words of like pur¬ 
port indicate that the goods were 
loaded by the shipper and the de¬ 
scription of them made by him; and 
if such statement be true, the ear¬ 
ner shall not be liable for damages 
caused bv the improper loading or by 
the non-receipt or by the misdescrip¬ 
tion of the goods described m the 
bill of lading.’ This statute was de¬ 
signed to protect the carriers against 
innocent purchasers of bills of lad¬ 
ing where the earner neither loaded, 
counted, nor observed the condition 
or loading of the property and to 
permit the carrier to issue bills of 
lading indorsed so that the docu¬ 
ments themselves will not constitute 
a representation to purchasers as to 
the property shipped, its quantity, 
its condition, or loading. The act 
and indorsements on the bills of lad¬ 
ing in these cases cannot relieve the 
defendant from responsibility here 
since the court has determined from 
the evidence that the melons were 
properly loaded.”—Perkel v. Pennsyl¬ 
vania R. Co, supra. 

81- Or.—Gripe v. Davis, 214 P, 343, 
107 Or. 142. 

Sheep killed after delivezy 
Where five carloads of sheep were 
shipped under a “low value live stock 
contract,” prescribed by the public 
service commission by virtue of Or. 
L. § 5878, and after completed de¬ 
livery by unloading on private spur 
track some of the sheep strayed on 
the mam line of railroad and were 
killed by a train, the contract provi¬ 
sions as to the measure of damages 
and notice of injury were inapplica¬ 
ble. since the cause of destruction of 
the sheep did not hegm< to operate 
while they were m the earner’s pos¬ 
session—(Mpe V. Davis;, 214 P. 343, 
107 Or. 142. 
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covering a shipment does not altogether eliminate 
the duty which the carrier owes as custodian, for 
the violation of which it may be answerable in an 
action ex delicto.^^ So, where a valid contract fix¬ 
es the liability of the carrier as that of a private 
carrier only, the carrier is bound to exercise ordi¬ 
nary care;®3 but where the contract requires the 
shipper to indemnify the carrier against all claims 
against it arising out of loss or damage in transpor¬ 
tation, except such liability as results from gross 
negligence of carrier and its servants, the carrier is 
required to exercise only slight diligence.^^ 

Invalidity of a severable provision of a special 
contract limiting liability will not vitiate the entire 
contract.^® 

Construction of contracts generally see supra § 

112 . 

b. T.imjtations as to Negligence 

Contracts Intended to relieve a earner from liability 
for Its own negligence or that of its agents are invalid 
and of no effect. 

In accordance with principles stated supra §§ 99, 
112 b, where the express language or evident pur¬ 
pose of the stipulation relieving the carrier from 
common-law liability is to exempt it from liability 
for its own negligence or that of its servants or 
agents, the stipulation is against public policy, and 
is, therefore, void and of no effect; and it has 
been specifically decided in many cases that no con¬ 
tract limitation will relieve the carrier from re¬ 
sponsibility fur the negligence, unskillfulness, or 
carelessness of its employees.*® Furthermore, if the 
stipulation is against all liability, it is invalid, for 
the manifest purpose of such a general stipulation 
must be to relieve from negligence as well as from 


other gprounds of loss.*^ It follows that a stipulation 
against liability for injury by fire from any cause 
whatever is invalid, as fire might be due to the car¬ 
rier’s negligence.** The general principle that a 
contract relieving the carrier from liability for neg¬ 
ligence will not be valid is applicable also where it 
sought to escape responsibility for goods held for 
delivery, or the like;** and a contract limiting li¬ 
ability against delay due to the carrier’s own neg¬ 
ligence is likewise invalid.** 

The attempt on the part of carriers to limit their 
liability as against their own negligence or that of 
their servants has been particularly persistent where 
the contract of transportation is with reference to 
live stock, but such limitations have been uniformly 
held ineffectual.*! So, a provision in a live stock 
agreement, which on express consideration of a re¬ 
duced rate, limits the shipper’s damages for unusual 
delay resulting from negligence to the amount actu¬ 
ally expended in purchase of food or water for the 
stock while detained is invalid as a contract exempt¬ 
ing the carrier from liability for its own negli¬ 
gence.* ^ Such a stipulation is not within the prin¬ 
ciple of limiting liability to an agreed valuation 
which has been made the basis of a reduced freight 
rate; nor is it a legal limitation on the amount of 
recovery, but it is in effect an attempt to limit the 
carrier’s liability for negligence by a contract which 
leaves practically no recovery for damages resulting 
from such negligence.** The stipulation has been 
upheld, however, m an action against the carrier, 
where it appeared that the delay was not occasioned 
Ijy the negligence of the carrier.*^ 

A statutory provision that no parties shall be al¬ 
lowed to deny that they are bound by the terms and 
conditions of a bill of lading received by the con- 


88. N.D.—Wemer v. United States 
Hallway Administration, 181 NW. 
80, 47 ND. 49. 

SSL Ga.—•Western &; A. R. Co. v. 
Waldnp, 89 SH 346, 18 GaApp. 
263. 

84w Ga —^Hlnes v. Jackson & Co., 
103 S.E: 36. 25 Ga.App. 207. 

85. Mirni—^Millers* Nat. Ins. Co. v. 
Minneapolis, St. P. & S. S. M. Hy. 
Co, 156 N.W. 117, 132 Minn. 151. 

The invalidity of a severable pro¬ 
vision of a lease of lands by a ear¬ 
ner of freigrht to an elevator com¬ 
pany, relieving the lessor from lia¬ 
bility for loss from its negligence in 
the performance of its duties as com¬ 
mon earner, was held not to vitiate 
the entire contract.—Millers* Nat 
Ins Co. V Minneapolis. St. P. & S 
S. M. Ry. Co.. 156 N.W. 117, 132 Minn. 
151. 


sa Mo —Akeman v. Wabash Ry. Co, 
App, 201 S.W. 590. 

10 C.J. p 157 note 99. p 188 note 83. 

87- Miss—^Hill Mfg Co. V New Or¬ 
leans, M. & a R. Co., 78 So. 187. 
117 Miss. 548, certiorari denied 
New Orleans, M & C R Co v. Hill 
Mfg. Co„ 39 S.Ct. 11, 248 U.S. 571, 
63 LHd. 426. 

Ohio.—^Thomas v. Baltimore & O. R 
Co., 16 Ohio NP.N.S., 194. 

10 C J. p 188 note 84. 

88. Ohio —^Thomas v. Baltimore & 
O R Co, supra 

10 C.J. p 164 note 60. 

89. Ark.—Pacific Hxpress Co. v. 
Wallace, 29 S W 32, 60 Ark 100 

10 C J. p 188 note 85. 

9<K N.T.—Jennings v. Grand Trunk 
R. Co., 28 N E. 394, 127 N.T. 438 

10 C.J. p 296 note 50. 

91- HI —Gardner v. Railway Ex¬ 
press Agency, 274 HLApp. 626. 
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Mo.—Akeman v. Wabash Ry. Co., 
App, 201 S.W. 590. 

10 C.J. p 158 note 9. 

Stock in p«as awaiting shipment 
A provision in a contract of ship¬ 
ment of cattle, that the carrier does 
not assume any liability for live 
stoede while remaining in pens await¬ 
ing shipment, is void as far as in¬ 
tended to relieve the carrier of neg¬ 
ligence—Akeman v Wabash Ry. Co., 
Mo.App, 201 SW. 590. 

92- U.S.—^Boston & M. R R. v. 

Piper, 38 SCt. 354, 246 U.S 439. 
62 Ii.£2d 820, affirming Piper v. 
Boston & M. R. 11, 97 A. 508. 90 
Vt 176. 

10 C.J. p 158 note 9 [a], p 159 note 
14 [b]. 

99- U S.—Boston & M. R. R v. 

Piper, supra 

94l Mo—Vaughn v. Wabash R. Co, 
78 Mo.App. 639. 
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signor so far as they are not contrary to law or 
public policy does not change the rules stated as to 
the effect of contractual limitations on liability, but 
merely shifts the burden of proof as to the making 
of the contract.®5 

c. T.ijnitatioiis as to Value 

Limitations as to value are given effect according to 
the tenor of the agreement if valid. 

In so far as any attempted limitation as to value 
is m violation of public policy or positive law. 


it will, of course, be ineffectual to prevent recovery 
of the full amount of the loss;®® but where the par¬ 
ties have, within the rules stated supra § 102, law¬ 
fully agreed on a valuation, or where the ship¬ 
per, in compliance with a regulation requiring the 
value to be stated as the basis for estimating the 
compensation to be paid, has placed a valuation on 
the goods, such valuation will control in an action 
against the carrier for loss,®^ and the shipper will 
not be heard to claim or to recover for damage or 
loss, however great, in excess of the amount named 
in the shipping contract,®® the rule being based on 


95- m—Kingsbury v. Chicago & A. 
R. Co., 213 IlLApp. 439. 

9GL HI.—Kingsbury v. Chicago & A 

R. Co., 213 IlLApp. 439. 

Minn —Western Assur. Co. v. Wells 
Fargo & Co., 173 N.W. 402, 143 
Minn 60. 

Duress 

Where the only railroad at place 
of shipment refused to ship cattle 
unless it was written across bill of 
ladmg that some were m bad con¬ 
dition, and although statement was 
untrue, and shipper, under such pres¬ 
sure^ signed such bill of lading, the 
carrier’s act constituted legal du¬ 
ress. and shipper was not barred 
from recovermg damages for their 
negligent transportation.—^Missouri, 
K & T. By. Co. V. Pacheco, Tex Civ. 
App.. 185 S.W. 1051. 

97- N.T.—^Berlinsky v, Barrett, 173 
N.TS. 449. 

10 C.J. p 399 note 19. 

Amount of xecovexy 
Where an express parcel weighed 
two hundred seventy pounds, the re¬ 
ceipt, providing that the carrier 
should not be liable for more than 
fifty dollars for any shipment of one 
hundred pounds or less, or for more 
than fifty cents per pound for ship¬ 
ments weighing more, did not limit 
recovery to fifty dollars.—^Berlmshy 
V. Barrett, 173 N.Y.S. 449. 

98- U.S.—The Ansaldo San Giorgio 
I V. Rhemstrom Bros. Co., N.Y., 55 

S. Ct. 483, 294 US. 49f, 79 U Ed. 
1016—American Ry. Express Co. 
V. Daniel, 46 S CL 15, 269 U S. 40, 
70 LEd. 154, reversing 121 S.E. 
686, 157 Ga 731, which alfirmed 
116 SE. 660, 29 GaApp. 780, cer¬ 
tiorari granted 44 S Ct. 461, 265 U 
S. 576, 68 L.Ed. 1187, vacated 132 S. 
E. 144, 35 GaApp. 81—American 
Ry. Express Co. v. Lmdenburg. 43 
SCL 206. 260 US. 584, 67 LBd 
414, reversing Lindenburg v. Amer¬ 
ican Ry. Express Co., 106 SE 884, 
88 W.Va. 439, certiorari granted 
American Ry. Express Co. v. Lin- 
denburg, 42 S Ct 52, 257 US. 627. 
66 UEd 404—^Erie R. Co. v. Stone, 
Ohio, 37 S.CL 633, 244 US. 332, 61 
DEd. 1173. 


Ark.—Scullin v. Eoff, 191 S.W. 31. 
126 Ark. 523. 

Colo—Denver & R. G. R. Co. v. Teu¬ 
fel, 172 P. 1060. 64 Colo. 515. 

Pla—Seaboard Ar Dine Ry. Co. v 
Schenck. 119 So. 517, 97 Pla. 16— 
Payne v. Bryan, 105 So 832, 90 Fla. 
174—Noone v. Southern Express 
Co, 83 So. 607, 79 Pla. 25. 

Ga—American Ry. Express Co. v. S. 
& W. BstrofC, 125 SE. 40. 159 Ga 
58, affirming 121 SE. 711, 31 Ga 
App. 577. 

Ill —^Dwyer v. American Railway 
Express Co, 280 Ill App. 11—^Ma- 
comber & Whyte Rope Co v. Unit¬ 
ed Fruit Co. 225 Ill App. 286— 
Donchian v. Brink's Chicago City 
Express Co, 217 Ill App. 124 
Iowa—^Ruebel Bros v. American Ex¬ 
press Co., ISO WW 658, 190 Iowa 
600—^T. Richter & Sons v. Ameri¬ 
can Express Co., 164 N.W. 228, 180 
Iowa 1037, DRA1918A 749. 

Da —Duckett & Hunter v Texas & P. 
Ry. Co, 1 Da App. 434, reinstated 

108 So. 405. 161 Da 175, annulling 
2 Da App. 752. 

Mo—Strother v. Atchison, T. & S 
P, R Co, App, 212 S W. 404 
NY.—D’Utassy v Barrett, 114 NE. 
786. 219 NY. 420, 5 ADR. 979, af¬ 
firming 157 N.YS. 916, 171 App 
Div. 772—^Dewis v. American Rail¬ 
way Express Co, 180 N.Y.S. 751, 
111 Misc. 146—^Kolb V Taylor, 168 
NYS 685, 102 Misc. 220—Gran- 
bery v. Taylor. 159 N.Y.S 932, 95 
Misc. 585—^John H. Goetze & Co. 
V. Beam’s Own, Inc., 199 N.Y S 
790 

Ohio—^Bevis V. American Ry. Exp 
Co, 17 Ohio App. 73—Cohn-Good- 
man Co. v Wells Fargo Exp Co, 
13 Ohio Cir.NS, 467, affirmed 102 
NE. 1122, 87 Ohio St. 458. 

Okl—Shaff V. Kramer, 235 P- 517, 

109 Okl. 109. 

Or—George v. Spokane, P. & S. Ry. 

Co, 265 P. 408, 124 Or 598. 

Pa—Wilson V. Adams Express Co, 
72 Pa Super. 384—^Sloan v. Penn¬ 
sylvania R. Co., 29 PaDisL 146. 
S.C.—^Tnbble v Southern Express 
Co., 96 SE. 712, 111 SC. 31, cer¬ 
tiorari denied 39 S.CL 287, 248 U S. 
582, 63 D Ed. 432. 

SD—Christensen v. Minneapolis. SL 
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P. & S. S M Ry. Co. 252 N.W 738, 
62 SD 264. 

Tex—Gulf, C. & S. F. Ry. Co v. 

Harrell, Civ App, 270 S W. 187. 
Utah.—^Paradise Dand & Dive Stock 
Co V. Davis, 207 P. 145, 60 Utah 
189. 

Wis.—Bassett v. Chicago & N W. 
Ry. Co, 171 NW. 749, 168 Wis. 
617, rehearing denied 171 N.W 752, 
168 Wis 617 

10 C.J. p 187 note 79 [a], p 399 note 
20 

Corpus Jtuds IS quoted with ap¬ 
proval in Kennedy v. Atchison, T & 
S. F Ry. Co, 179 P. 314. 316, 104 
Kan 129, 368, motion granted 181 P. 
117, 104 Kan. 708, 5 ADR. 149. 
Doss in warehouse 
A released valuation clause in an 
interstate bill of lading, based on 
diilerence in tariffs on file, governs, 
and the shipper cannot recover more, 
although loss occurs while freight is 
m carrier’s warehouse at an inter¬ 
mediate poinL under provisions of 
one of such tariffs.—Western Tran¬ 
sit Co. V. A C. Deslie & Co, 37 S.CL 
133, 242 US. 448, 61 DEd, 423, re¬ 
versing A C. Deslie & Co v Western 
Transit Co, 150 N.Y.S. 1073, 165 App. 
Div 947. 

Nature of cause of action 

Whether an action is in tort or on 
a contract, carrier is liable only for 
the stipulated value of sheep in con¬ 
sideration of a lower rate.—^Paradise 
Dand & Dive Stock Co. v. Davis, 207 
P. 145, 60 Utah 189. 

Computation of da-mages 
Where bill of lading recites that 
sum named therein is agreed value 
of goods, in absence of shipper's 
declaration of higher value, and that 
rate is fixed with reference to speci¬ 
fied value, and that, in consideration 
of rate, carrier’s liability for loss 
or damage shall be limited to stipu¬ 
lated value, damages are computed 
m usual way without reference to 
stipulation, but if, when so comput¬ 
ed, they exceed agreed limit of val¬ 
ue, no recovery of excess may be 
had.—^The Ansaldo San Giorgrio I v. 
Rhemstrom Bros Co., N.Y, 55 S.CL 
483, 294 US. 494, 79 D Ed. 1016, af¬ 
firming, C.CA» The Anenido San 
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estoppel.®® Such a contract is a true limitation 
agreement, enuring in case of loss or damage to the 
carrier’s, but not to the shipper’s, benefit.^ It is im¬ 
material that the contract does not m terms limit 
the carrier’s liability to the amount stated therein 
as their value, if it contains clauses which should 


be given that effect* 

In harmony with the general rule, if the contract 
of shipment stipulates that the value of the goods 
is to be determined at the place of shipment, the 
value must be determined in accordance with such 
stipulation,® unless contracts of this character are 


Giorgio I, 73 P2d 40, reversmgr, DC. 
3 P Supp. 579, certiorari gfranted The 
Ansaldo San Giorgio I v. Rheinstrom 
Bros. Co, 55 S Ct. 217. 293 US. 551, 
79 LEd. 654. 

99- U.S.—A. C. Lawrence Leather 
Co. V. Compagrnie Generate Trans- 
atlantique, CCANY.. 18 P.2d 930. 
affirming, DC., 12 P.2d S3, and cer¬ 
tiorari denied Compagme Generate 
Transattantique v. A. C. Lawrence 
Leather Co., 47 S.Ct. 770, 274 U.S. 
761. 71 L.Ed. 1338. 

(5a—Attanla & West Point R. Co v. 
Fairburn Marble Co., 89 SE. 817, 
*145 Ga. 70S 

Okl—Shaff V. Kramer, 235 P. 517, 109 
Okl. 109. 

S D —Christensen v. Minneapolis, St. 
P & S S. M. By. Co. 252 tST.W. 
738. 62 S D. 464 

Tex—Galveston Hotel Co. v. Goggan, 
Civ.App., 253 S.W 694- 
XSJLOTaxLce of law 

Where railroad carries goods and 
charges are pdid under interstate 
rate demanding a certam valuation, 
the shipper cannot, by pleading ig¬ 
norance of law, schedules, contract, 
and bill of lading, recover damages 
on valuation calling for higher rate. 
—Dickerson v. Erie R Co, 169 N.Y. 
S. 5, 181 App.Div 815, 

1. US.—^The Ansaldo San Giorgio I 
V. Rheinstrom Bros. Co, N.Y, 55 
set. 483, 294 U.S 494, 79 LEd. 
1016. 

2- Kan—Kennedy v Atchison, T. & 
S P- Ry. Co, 179 P. 314, 104 Kan 
129,'368, motion granted 181 P, 117, 
104 Kan. 70S. 5 A.LR. 149. 

10 C J. p 399 note 19. 

Bate based on. valuation. 

Where a shipping contract contains 
no express provision that carrier’s 
liability is limited to value of stock 
as set out in contract, the same re¬ 
sult as to carrier’s limited liability 
follows from lecitals that the rate is 
based on such valuation —^Kennedy 
V. Atchison, T. & S F. Rv. Co, 179 
P. 314, 104 Kan 129, 36S, motion 
granted 181 P. 117, 104 Kan. 708, 5 
ALR. 149. 

Vsdne not disclosed 

Where diUerent rates for shipment 
of property were prescribed by car¬ 
rier under authority of intei state 
commerce commission, depending on 
declaration of shipper of value of 
property, shipper, who shipped under 
lowest rate without formal declara¬ 
tion of value could not recover great¬ 
er value for damage to, or loss of. 


property, since agreement as to rate 
automatically fixed value —Chicago, 

R. L & P. Ry. Co V. Greissler, 61 P 
2d 14, 177 Okl. 560. 

3L Cal —Olcovich v. Grand Trunk 
Ry. Co of Canada, 176 P. 459. 179 
Cal. 332. 

Ill—Shellabarger Elevator Co. v. Il¬ 
linois Cent. R. CJo, 212 IllApp 1 
—Fox V. Chicago & N W. Ry Co, 
199 IllApp. 453—Cohen v. Atchi¬ 
son, T & S. F. Ry. Co., 198 III App 
174. 

Md—^Fahey v Baltimore & O. R. Co , 
114 A 905, 139 Md 161. 

Mo —Cudahy Packing Co v. Bixby, 
205 SW. 865. 199 Mo App. 589, cer- 
tioiari denied 39 S Ct. 19, 248 U.S 
I 577, 63 LEd 429 
N G —Washington Horse Exch. v 
Louisville, etc, R Co, 87 S.E. 941, 
171 N C 65. 

S. C —^Lesesne v. Atlantic Coast Line 
R Co.. 103 SB. 147, 114 SC. 95. 

Tex—St Louis Southwestern Ry. Co 
V Texas Packing Co, Civ App., 253 
SW. 864. 

Wis—Wegener v- Chicago, etc, R 
Co, 156 N.W. 201, 162 Wis 322 
10 CJ p 397 note 84, p 398 note 98, 
p 400 note 25. 

Xuvoice price 

<1) In an action against a railroad 
for damages to dressed poultry ship¬ 
ped under a biU of lading providing 
for computation of damages on the 
invoice price to consignee at the time 
and place of shipment, the measure 
of damages was not the dilference in 
the market value of the property in 
the condition m which it should have 
arrived and that m which it did ar¬ 
rive at the place of destination, but 
the amount computed on the basis 
of such stipulation.—St. Louis South¬ 
western Ry. Co. V. Texas Packing 
Co., Tex Civ.App, 253 S.W. 864. 

(2) So, where a shipper delivered 
cotton to a common carrier lor 
transportation, under a bill of lading 
providing that the amount ot the 
carrier’s lialnlity for loss or damage 
was to be computed on the basis of 
the value of the cotton at the bona 
fide invoice price to the consignee, 
including freight charges if piepaid 
at the place and time of shipment, 
the shipper could not recover the in¬ 
creased value of the cotton since its 
loss, notwithstanding that he told 
the carrier that he intended to hold 
the cotton —^Lesesne v. Atlantic 
Coast Line R Co„ 103 SB. 147, 114 
SC 95. 


(3) Under bill of lading providing 
that liability for damages should be 
computed on value of goods at bona 
fide invoice price, measure of dam¬ 
ages would be difference between 
price at which goods sold at delivery 
and invoice or fair market value at 
place and time of shipment—Wall¬ 
ingford V Atchison, T & S F. Ry 
Co, 167 P. 1136, 101 Kan 544, L.RA 
191SB 716. 

- (4) DifLerence between invoice price 
of interstate shipment at place of 
shipment and value when delivered 
in its damaged condition was the 
proper measure of damages for loss 
by carrier’s failure to re-ice, under a 
stipulation in the bill of lading for 
computation of value at place of 
shipment—Gulf, C & S. F Ry Co 
V. Texas Packing Co, Tex, 37 S Ct 
487, 244 US 31, 61 LEd 970. 

(5) So, under a bill of lading pro¬ 
viding that amount of any loss or 
damage for which carrier was liable 
should be computed on basis of value 
of property being bona fide invoice 
price to consignee, including freight 
charges if picpaid at place and lime 
of shipment, the extent of damages 
IS measured by the actual loss, which 
is determined by the difference be¬ 
tween the invoice price, with the 
freight and refrigeration charges 
added, and the selling price, and it 
is immaterial what the fruit might 
have sold for at point of destination. 
—Crenshaw Bros & Sail old v South¬ 
ern Pac Co. 181 P 252. 40 Cal App 
603, amendment of remittitur and 
correction of judgment denied 183 P. 
208, 42 C!al App. 44, ceitioran denied 
40 set. 14, 250 US 669, 63 L Ed 
1198. 

(6) Under a contract of shipment, 
stipulating that earner should be 
liable for damage computed on the 
hona fide invoice price, if any, to the 
consignee, at the place and time of 
shipment, the shipper of a soda foun¬ 
tain, purchased for one hundred dol- 
laib, although actually worth two 
hundred fifty dollars, could recover 
only the cost price, where it was 
destroyed in transit—^Wilson v Chi¬ 
cago Great Western II. Co, Mo. App., 
190 SW 22. 

(7) Where the catalogue of mail 
order company, giving premium mer¬ 
chandise as a bonus with purchases, 
disclosed that such premium mer¬ 
chandise had a fixed cash price, and 
that customers understood and paid 
it, such premium merchandise had 
an invoice price within the bill of 
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forbidden by statute, in which case the value of the 
goods will be determined in accordance with the 
general rule, stated infra § 264, which controls in 
the absence of valid contractual limitation.^ It has 
been held, however, that the second Cummins 
amendment merely limits the maximum of recovery 
to the value stated in the bill and does not affect 
cases where the loss is less than that value, so that 
notwithstanding a provision of the kind under con¬ 
sideration, if the value of the goods at the time of 
the loss was, through no fault of the carrier, less 
than at the time and place of shipment, the former 
value controls.® 

The mere payment by the shipper of a rate based 
on a limited value different from that requested by 


him does not limit his recovery to the valuation 
corresponding to the rate.® 

Partial loss. An agreement as to the amount to 
be paid in case of total loss will not furnish the 
basis of recovery of damages for partial loss.^ 
Where a shipping contract provides that the carrier 
shall be-liable for the value of goods up to a de¬ 
clared value which is less than the actual value, the 
parties may stipulate that in case of partial loss the 
recovery should be such proportion of the agreed 
valuation as the actual loss bears to the actual val¬ 
ue of the goods shipped,® and where they do so the 
shipper can recover only according to the agree¬ 
ment® So, although the contrary view has been 


lading-—^Larkin Co v. New York, C i 
& St. L. R. Co, 162 N.T.S. 870. 98 
Misc 446. 

Sale pxice 

(1) Where shipper lost sale of 
g^oods under contract through car¬ 
rier's negligent delay as to a ship¬ 
ment wrongfully sold by the earner, 
the jury properly estimated the dam¬ 
ages on the basis of the price the 
shipper was to receive under the con¬ 
tract of sale, instead of following 
the general rule that the measure of 
damages for loss of entire value of 
goods occasioned by delay in trans¬ 
portation is the market value of the 
goods at destination when delivery 
should have been made, plus other 
proximate damage, where the con¬ 
tract price was less than the market 
price, and the bill of lading provided 
that loss should be computed on 
basis of value of property at place 
and time of shipment—^New York, P. 
& N. R Co. V. Chandler, 106 S B 
684, 129 Va. 695. 

(2) So, where shipper had sold a 
carload of potatoes at ten dollars per 
barrel, f o. b shipping point, and 
the carrier, with full knowledge of 
the character of shipment and the 
imporUince of prompt dt livery, stipu¬ 
lated that the measure of damages in 
case of nondelivery should bo “the 
value of the property to the con¬ 
signee at the place and tune of ship¬ 
ment,” carrier was liable to shipper 
for such value, since there is nothing 
in either the Carmack or Cummins 
amendments to the interstate com¬ 
merce act which forbids a carrier to 
stipulate for payment of the full ac¬ 
tual loss sustained—New York, P. & 
N R. Co. V Bundick, Taylor, Corbin- 
Handy Co. 122 SB. 261, 138 Va. 535. 

(3) The right of a shipper to re¬ 
cover his actual loss against a car¬ 
rier for goods lost in interstate tran¬ 
sit, as measured by the sale thereof, 
is not altered because such loss is 
consequential only, and not damages 
or injury “to such property”—New 
York, P & N R. Co. v. Bundick, 
Taylor, Corbin-Handy Co., supra. 


Value at place of delivery iwnriaterial 
A stipulation that the liability for 
loss shall be measured by the value 
at the time and place of shipment 
will preclude a recovery by the con¬ 
signee for the difference between the 
market value at the place of delivery 
and what he paid —^Matheson v 
Southern R Co., 60 S E 437, 79 S.C 
155. 

lu absence of direct evidence of 
value at place of shipment, the dam¬ 
ages for loss of a shipment may be 
determined with reasonable certainty 
by deducting the freight and cost of 
converting the commodity into cash 
from its value at destination. 

Ga—Lamb v. Mitchell, 84 SB. 213, 
15 GaApp. 759. 

Minn —St Anthony, etc, El Co v. 
Great Northern R Co., 149 N.W 
471. 127 Minn. 299. 

4. US —^McCaull-Uinsmore Co v 
Chicago, M & St P Ry Co, D C 
Minn, 252 P 664, affirmed Chicago, 
M. & St P Ry. Co. V. McCaull- 
Dinsmore Co , 260 F. 835, 171 C C A. 
561, certiorari granted 40 S.Ct. 219, 
251 US 549, 64 LEd. 409, and af¬ 
firmed 40 S Ct. 504, 253 U S. 97, 64 
LEd 801 

N.Y —^Porter v. Pennsylvania R. Co , 
215 NY.S. 727, 217 App JDiv. 49. 

10 CJ. P 397 note 85, p 39S note 99 

5, Mass—Crutchfield & Wool folk v 
Hines, 131 N.B. 340. 239 Mass 84 

GL SC —^Anderson v. Atlantic Coast 
I.ine R Co, 161 SB 523, 163 SC 
350 

Aeasou for role 

“If the carrier by mistake charged 
too low a rate there is nothing to 
prevent it from recovering of the 
'shipper the published rate. . . . 

The contention of the defendant is in 
substance that, even though a ship¬ 
per has declared a high value for the 
purpose of enabling the earner to fix 
a rate, he is nevertheless bound to a 
much lower limitation of value sim¬ 
ply because of the rate actually pre¬ 
paid; that it IS the rate charged and 
not the value declared which fixes 
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the carrier’s liability. That argru- 
ment is an inversion of sound reason. 
The declaration of value fixes both 
the legal rate and the amount re¬ 
coverable; the rate actually charged 
does not control a written declara¬ 
tion of value. ... It seems in¬ 
equitable to permit the carrier by 
charging the lower rate to prevent 
the shipper from relying upon his 
express declaration of value simply 
by referring to a published schedule 
where two alternative rates are stat¬ 
ed, the higher one of which ought to 
have been charged if reliance had 
been placed on the declared state¬ 
ment of value made by the shipper. 
Such an interpretation of the law in 
effect would permit the railroad to 
elect after the event the course most 
to its interests, by collecting the bal¬ 
ance of the higher rate in case of a 
safe delivery, and by limiting its lia¬ 
bility to the lower value fixed by the 
rate actually exacted in case of loss.” 
^Aradalou v New York, N H. & 
II R. Co., 114 NE 297, 300, 225 Mass, 
235. 

Mistake of carrier 

When the shipper makes an ex¬ 
press repiesentation of value for the 
puipose of enabling the carrier to 
fix the rale, and a rate is lixed by the 
carrier, which by mistake is based 
on the theory that a much lower val¬ 
uation was fixed than that in f\it 
contained in the written statement 
of value signed by the shipper, the 
rights of the shipper cannot be af¬ 
fected within the limits established 
by his declaration of value by the 
rate which the carrier exacts.—^Ara- 
dalou V Now York. N H & H. R. 
Co, 114 N.B 207, 225 Mass. 235. 

7- U S.—^Woodbum v. Cincinnati, 
etc. R. Co. CCTenn, 40 P. 731. 

8- NY —Chenango Textile Corpora¬ 
tion V. Willock, 28S N.YS. 270, 247 
App Div 638 

10 C J p 399 note 22. 
ft. Tex.—^Kansas City, M & O Ry 
Co of Texas v Com, Civ.App., 186 
SW 807. 

10 C J. p 185 note 61. 
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taken/® the law is firmly grounded that in cases estopped from asserting any unit to have a greater 
where a contract of carriage fixes the value of a value than the per unit value declared Where 
shipment at so much per pound, per hundred- the articles shipped are heterogeneous in nature, it 
weight, per ton, or at some other unit of weight or has been declared that the correct rule is to adopt 
measure and the rate is calculated on such agreed as the agreed valuation of each article that propor- 
value, the recovery, in case of partial loss, is lim- tion of its actual value which the agreed valuation 
ited to the agreed value, per unit, of that part of of the whole shipment bears to the actual value of 
the shipment which was lost, for the consignor is such shipment.^^ 


ComputatioiL of amoimt recoverable 
Under a bill of lading: stipulating 
that in case of total loss of any live 
stock covered by the contract for 
which the carrier should be liable 
the value was the actual cash value 
at the time and place of shipment, 
in no case to exceed ten dollars for 
each calf, and that in case of injury 
or partial loss the amount claimed 
should not exceed the same propor¬ 
tion, a recovery on ftndmgs of the 
jury that there was a depreciation of 
five per cent on a valuation of thirty 
dollars, or one dollar and fifty cents 
per head, limited the shipper’s recov¬ 
ery to five per cent of the agreed 
valuation, or fifty cents per head — 
Kansas City, M & O. Ry Co. of Tex¬ 
as V. Com, Tex.Civ.App., 186 S.W. 
807. 

10. Ohio—^Blum V. Cleveland, C., C. 
& St. li Ry. Co, 25 Ohio N.JP.^N.S , 
112, 117, 

10 C.J. p 185 note 49 [a] (2). 

‘Tn the case at bar, the fact that 
the released value was stated at ten 
cents per pound and the weight of 
the shipment 7,000 pounds, the court 
IS of the opmion what was meant 
was that the released value should 
be restricted to ^700 and that no one 
pound or part of a shipment should 
be restricted to ten cents per pound. 
In other words, the shipper should 
be permitted to show the actual val¬ 
ue of the goods damaged, and should 
be permitted to recover, if the prop¬ 
er showing is made, the full actual 
value of the goods damaged so long 
as this damage in amount does not 
exceed the maximum released value 
of the shipment.”—Blum v. Cleve¬ 
land, C., C. & SL li. Ry. Co., supra. 

11- U S.—^Western Transit Co. v. A 
C. Leslie & Co., 37 S.Ct 133, 242 
U.S. 448, 61 L Ed. 423, reversing A. 
C Leslie & Co. v. Western Transit 
Co., 150 N.TS 1073, 165 AppDiv. 
947. 

Iowa.—^Taylor v. Chicago, R I. & P. 
Ry Co., 227 N.W. 407, 208 Iowa 
1396. 

N.Y —Chenapgo Textile Corporation 
V Willock, 288 N.T.S 270, 247 App. 
Div. 638—Glanzer v. Cunard S. S 
Co., 212 NYS. 500, 214 App Div. 
473—Aronstein v. New York Cent, 
R Co., 243 NYS. 221, 136 Misc. 
352, modifying 230 NYS. 298, 132 
Misc. 563, and certiorari denied 51 
S.Ct. 28, 282 XJ.S. 850, 75 L.Ed. 754 


—R. Mallison & Co. v. Barrett, 
207 NY.S 793, 124 Misc. *358 
“The 'released' or agreed valuation 
IS '$100 per net ton* There were 25 
tons in this shipment It is insisted 
that, as the 25 tons constituted a sin¬ 
gle lot, $2,500 is recoverable for loss 
of, or damage to, the whole or to any 
part of the lot. This construction 
does violence to the language used 
and is unreasonable. The valuation 
clause fixes not an arbitrary limit of 
recovery, but a ratio. In Kansas 
City Southern R Co v. Carl, 227 U S. 
639, 656, 57 L.Ed. 683, 689, 33 S.Ct. 
391, where the released valuation 
clause was applied to a shipment 
consisting of two boxes and a barrel, 
and one box was lost, this court said 
the consignor and cairier must have 
understood the agreed valuation to 
mean that the package contamed 
'household goods of the average per 
hundredweight of $5* The ratio is 
more naturally applied where the 
whole shipment is homogeneous. 
Under this bill of lading the shipper 
is entitled to recover not more than 
$100 a ton for each or any ton dam¬ 
aged or lost.”—Western Transit Co. 
V. A. C. Leslie & Co, 37 S Ct 133, 
135, 242 US. 448, 61 L.Ed 423, re¬ 
versing A C Leslie & Co. v. West¬ 
ern Transit Co., 150 N.YS. 1073, 165 
App Div. 947. 

Apportionment of declared value 
Although the terms of the contract 
are not clearly set out therein, the 
rule of the text was apparently ap¬ 
plied m a case holding that under 
an interstate contract limiting ear¬ 
ner’s liability to fifty dollars, recov¬ 
ery could be had for only twenty five 
dollars, when only half of merchan¬ 
dise was undelivered.—^Mavis Ho¬ 
siery Co. V. Pennsylvania Transp 
Co., 239 N.YS. 713, 135 Misc. 636. 
Xiive stock 

In action for damages against live 
stock carrier, valuations contained in 
schedules govern damages for killed 
stock, and recovery for injuries to 
other stock must be in the ratio of 
the stipulated to the real value.— 
Dickerson v Erie R Co., 169 N.YS. 
5, 181 App.Div. 815. 

12. SD—Stratton v. Chicago, M. & 
St. P. Ry. Co., 168 N.W 757, 758, 
41 SD 79 

“Defendants sought an instruction 
to the effect that each article must 
be considered by itself and the dam¬ 
age fixed upon each separate article! 
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upon the basis that the value of such 
article did not exceed $10 per hun¬ 
dredweight. Consistent with such 
requested instruction, it is contended 
by defendant that, before plaintiff 
could recover upon any article in 
said carload shipment, it was in¬ 
cumbent upon her to establish the 
weight of such article. It needs no 
refiection to see that such a rule 
would be absolutely impracticable 
and unreasonable. In order to meet 
such a requirement, it would be nec¬ 
essary for a party intending to ship 
household goods to weigh every 
knife, chair, sofa, piano, feather bed, 
stove, etc, and to make and keep an 
itemized list of all said articles m 
order to be prepared to make proof 
in case he suffered loss through the 
negligence of the shipper, as other¬ 
wise the necessary proof could not 
possibly be forthcoming as to at 
least the great majority of articles 
that would go to make up such a 
shipment Both parties have cited 
decisions in cases where the articles 
shipped were of homogeneous nature, 
in two cases the shipments being of 
met^ ingots, all ingots in each ship¬ 
ment being of the same metal and, 
so far as appears, alike m their per¬ 
centage of purity.' It IS readily to be 
seen that, where the goods shipped 
are thus homogeneous, the damage 
can be based upon the weight of the 
particular part lost or injured as the 
valuation of each pound of the ship¬ 
ment is the same, and can in no case 
exceed the true value or the agreed 
limited value. But an entirely dif¬ 
ferent situation is presented where 
the goods are heterogeneous in their 
kind. . . . The correct rule and 
one applicable to all cases where 
there is a limited valuation agree¬ 
ment and where the actual value of 
the goods exceeds such limited value 
is to base the loss upon the limited 
or agreed valuation of the thing in¬ 
jured, lost, or destroyed, adopting as 
the agreed valuation of each article 
that proportion of its actual value 
which the agreed valuation of the 
whole shipment bears to the actual 
value of such shipment . . 

Thus, with the evidence showing this 
carload of goods to weigh 16,000 
pounds. Its agreed limited value was 
$1,600. If the evidence showed the 
actual value to be $3,200, then the 
value to be placed on each article as 
a basis for determimng damages 
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Except where the contract of carriage expressly 
provides for prorating in the event of a partial loss, 
however, the emphatic trend is against the adop¬ 
tion of the prorating principle.^^ The rule enter¬ 
tained by the weight of authority is that where the 
contract of carriage provides that the amount re¬ 
coverable in case of loss or damage shall be limited 
to the declared value of the shipment, such agree¬ 
ment in case of partial loss, is to be construed as 
permitting recovery for the loss or damage actually 
sustained, the amount recoverable, however, not to 
be greater than that agreed on as compensation for 


a total loss; and it necessarily follows that where 
this rule obtains the shipper is not limited to a re¬ 
covery of such proportion of the amount named in 
the contract as the value of the property destroyed 
bore to the value of all the property shipped.!^ 
There are, however, decisions which are m conflict 
'with this view.15 

Under the general rule, the carrier is not free 
from liability because the goods in their injured 
condition are worth more than the agreed valua¬ 
tion nor is the carrier’s liability limited to the 


would be one-half of its actual value. 
... If the actual value of a ship¬ 
ment is twice the agreed limited val¬ 
ue, and a silver spoon worth $1 is 
lost, the recovery therefor should be 
50 cents: if a feather bed worth $10 
IS lost, the recovery therefor should 
be $5: if a chair worth $S is injured, 
reducing its value $4, the recovery 
should be $2 ”—Stratton v. Chicago, 
M & St P. Ry. Co., supra. 

13, N.T.—Chenango Textile Corpo¬ 
ration V. Willock, 288 N.Y S. 270, 
247 AppDiv. 638. 

14. Ill—^Fox V. Chicago & N. W. 
Ry. Co., 199 HlApp. 453—Christen¬ 
sen V Chicago, M. & St. P. Ry. Co., 
194 Ill App. 562. 

Ind —Chicago, I & L. Ry. Co. v. 
Priddy, 115 N.R 266, 65 Ind.App 
552—^United States Express Co. v. 
Joyce, 69 N.BL 1015, 36 Ind.App. 
1, affirmed, Sup., 76 NE. 1117,, 
withdrawing opinion 72 N.B. 865. 
Iowa—^E. H. Emery & Co. v. Wa-! 
bash R Co., 166 N W. 600, 183 Iowa | 
687. 

Mo —Green v. American Ry. Express 
Co, App, 34 SW2d 1039. 

NJ—Candee v. Delaware, L. & W. 
R Co., 109 A 202, 94 N.J Law 144, 
certiorari denied Delaware, L. & W. 
R. Co. V. Candee, 40 S.Ct. 584, 253 
U S 490, 64 L Ed. 1027. 

N.T —Chenango Textile Corporation 
V. Willock, 288 N.Y.S. 270, 247 App 
Div. 638—^R. H Hacy & Co. v. 
Pennsylvania Transp. Co, 266 N. 
Y.S 194, 148 Misc. 129, affirmed 266 
NY.S 198, 149 Misc. 460. 

Contra, Lewis v. American Railway 
Express Co., 180 N.Y.S 751. Ill 
Misc 146. 

Ohio—^Blum V. Cleveland, C., C. & 
St. L Ry. Co. 25 Ohio N.P.,N.S., 
112 

Pa—^Wilson V. Adams Express Co., 
72 PaSuper. 384. 

Tex—Gulf, C. & S. P. Ry. Co. v. 
Harrell, Civ.App, 273 S.W. 661— 
Gulf, a & S. P. Ry. Co. V. Har¬ 
rell. Civ.App, 270 S.W. 187—Atchi¬ 
son, T. & S. F. Ry. Co. v. Smyth, 
Civ App. 189 S.W. 70. 

Va—Chesapeake & O. Ry. Co. v. 
Rebman & dark, 90 S.E. 629, 120 
Va. 71 

. 10 CJ. p 185 note 49, p 399 note 23. 


‘*We are of the opinion that in the 
case before us the plain language of 
the agreement to the effect that the 
declared value of the shipment shall 
establish the limit of the carrier's 
liability should not be interpreted to 
mean that in the event of partial 
damage recovery is to be that pro¬ 
portion of the actual loss which the 
declared value bears to the actual 
value. If the carrier had intended 
to bind the shipper to such provision, 
it was incumbent upon the carrier 
so to state m plain and unambiguous 
language"—Chenango Textile Corpo¬ 
ration V Willock, 288 N Y.S. 270, 276, 
247 AppDiv. 638. 

This statement in Corpus JUxis 
has been quoted with approval in 
Olco’vich V. Grand Trunk Ry. Co. of 
Canada, 176 P. 459. 460, 179 CaL 332 

Place and time of shipment 

(1) Where bill of lading provides 
that carrier's liability should be com¬ 
puted at the value of the property at 
the place and time of shipment, the 
earner's liability for partial loss of 
shipment of paper, where damage ex¬ 
ceeded cost at pomt of shipment, was 
limited to value of paper at the time 
and place of shipment plus the 
freight, if paid—Olcovich v. Grand 
Trunk Ry. Co. of Canada, 176 P. 459, 
179 CaL 332. 

(2) A shipping contract, providing 
that payment for loss should be made 
only on basis of actual cash value at 
time and place of shipment, but not 
I to exceed value specified, did not, 
however, require damages to be 
measured by value at shipping point 
rather than value at destination in 
condition m which animals should 
have arrived, and, in absence of 
pleading or proof of actual value at 
shipping point, it was not necessary 
to take it into consideration.—Gulf, 
C. & S. P. Ry. Co. v. Harrell, Tex. 
C1V.APP., 273 S.W. 661. 

JgecovGxy governed by total charge 

Shipper of horses, even if governed 
by written contract with another 
covering entire car, was held entitled 
to have valuation for loss of horse 
fixed by total charges paid by him 
and the other shipper in the car.— I 
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Hunter v. American Ry. Express Co., 
Mo App, 4 SW2d 847. 

Cases distinguished or disapproved 
*Tt IS true that in the case of Mal- 
lison & Co. v. Barrett, 213 N.T S. 652, 
215 App Div. 524, this court, upon the 
principle of estoppel, held that for 
a partial loss, a shipper could only 
recover that proportion of the loss 
which the declared value of the en¬ 
tire shipment bears to the actual val¬ 
ue. The language of the shipping 
contract in that case differed some¬ 
what from that employed in this con¬ 
tract, and it contained no agreement 
to the effect that the carrier 'shall be 
liable for the value of the goods 
shipped within’ the limitation of the 
value declared. The Fourth Depart¬ 
ment, in the case of Frank v. Michi¬ 
gan Central R. Co., 154 N.YS 701, 
169 App.Div. 69, originally adopted, 
in this state, this prorating theory 
for a partial loss based apparently 
upon an excerpt from Hutchinson's 
'The Law of Carriers' (Vol. 1, § 429, 
[3d Ed 1906]). That textbook cites 
but one authority to support its con¬ 
clusion, namely, U. S. Express Co. v. 
Joyce, Ind., 72 N E 865, but that 
opinion m that case, it is to be not¬ 
ed, was subsequently ordered with¬ 
drawn, Ind, 76 NE 1117.”—Chenan¬ 
go Textile Corporation v. Willock, 
288 N.T S. 270, 274, 247 App Div. 638 
Estoppel 

Shipper, declaring valuation on five 
bales as a whole, was estopped from 
claiming that single bale was of 
greater proportionate value than 
others, although no valuation was 
placed on any particular bale and 
there was no stated release value per 
unit, of weight or otherwise—R. 
Mallison & Co. v. Barrett, 213 N.T. 
S. 652. 215 AppDiv 524, modifying 
207 N.Y.S. 794, 124 Misc. 359. 

15. U S.—Shelton v Canadian North¬ 
ern R. Co, C.GMinn, 189 F 153. 
W Va.—^Fielder v, Aflams Express 
Co, 71 SE. 99, 69 W.Va 138 
Tex.—American Ry Express Co. v. 
Thompson, Civ.App., 2 S.W.2d 493. 

la US —Southern Pac. Co v. Stew¬ 
art, Ariz., 233 F. 956. 147 C.C.A. 630, 
error dismissed 38 S.Ct 130, 245 U. 
S. 359, 62 L.Ed. 345, rehearing 
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difference between the actual value of the goods as 
received by the consignee and the declared value 
when that difference is less than the declared val- 
ue.^^ 

Damages for delay or misdelivery. Whether or 
not a provision in a contract limiting the liability 
of the carrier to an agreed valuation applies m an 
action for damages for delay as distinguished from 
one for loss or injury depends on the terms of the 
contract, and even in cases involving similar stip¬ 
ulations the holdings of the courts are not uniform. 
Thus, while it has been unreservedly held that con¬ 
tracts of this nature relate to loss of the goods, and 
do not preclude recovery for delay or fix the amount 
of damages for delay,i^ and particularly so, where 
the contract expressly states that no carrier shall 
be liable “for the loss or injury to^^ the property in 
any amount in excess of the valuation, thereof, 
the view has been taken, although there is authority 


to the contrary,20 that a provision, that “the com¬ 
pany shall not be liable m any event for more than” 
the agreed value, is broad enough to include dam¬ 
ages sustained by either delayed shipment or 
wrongful delivery,^! and that the shipper is not en¬ 
titled to recover, in excess of the amoimt permit¬ 
ted by its terms, damages for the interruption of his 
business caused by delay alleged to be due to the 
carrier’s negligence.^^ As shown supra m subdi¬ 
vision b of this section, however, this rule does not 
authorize or validate a provision limiting the dam¬ 
ages of a shipper of live stock for unusual delay 
resulting from negligence to the amount actually 
expended in the purchase of food or water for the 
stock while detained. A provision that, in all cases 
of loss of any portion or the whole of the goods, 
the amount of the claim shall be restricted to the 
cash value at the time and place of shipment does 
not limit the carrier’s liability for loss rcsultmg 
from delay ,23 but, although the contrary view has 


grranted 38 S Ct. 203, 245 US. 562, 

62 Li Ed. 472, and reversed on other 
grounds 39 S Ct. 139, 248 US. 446, 

63 LEd. 350 

Ill.—^Lewis V. Chicago & N. W. Ry. 

Co.. 199 IllApp. 438 
Ind.—^United States Express Co. v. 
Joyce, 69 N.E. 1015, 36 IndApp 
1, affirmed. Sup. 76 UE 1117, 
withdrawing opinion 72 NE 865 
Mo—Greening v. Chicago & N. W 
Ry. Co, App. 183 S W. 1121. 

Pa—^Wilson V. Adams Express Co, 
72 PaSuper. 384. 

Tex—Atchison, T. & S P. Ry Co. 

V- Smyth, Civ App, 189 S W. 70. 
Utah.—Baird v. Denver & R. G. R 
Co. 162 P. 79. 49 Utah 58 
Va —Chesapeake & O Ry Co. v. Reb- 
man & Clark, 90 SE 629, 120 Va 
71. 

10 C J. p 400 note 24. 

17- Utah.—Dee v. San Pedro, D. A 
& S. L. R. Co, 167 P. 246. 50 Utah 
167. 

Xive stock 

Whore contract for transportation 
of horses by rail limited claim for 
damages on account of any one ani¬ 
mal to one hundred dollars, fixed as 
declared value, and shipper sold in¬ 
jured mare for seventy-five dollars, 
shipper was held entitled to recover 
eighty dollars damages on account of 
injuries to mare, and was not limited 
to recovery of twenty-five dollars — 
Dee V. San Pedro. L. A & S L R 
Co., 167 P. 246, 50 Utah 167. 

ISi. Wash — Kirby y.. American Ry 
Expre^ Co, 242 P. 24, 137 Wash 
241. 

“Any loss, Injnzy or daTn-xg-e** 

A provision fixing an agreed value 
and stipulating that '*the liability of 
the company for any loss, injury or 


damage for which it may be respon¬ 
sible,” shall be to the extent only of 
such agreed valuation does not limit 
liability for damages from delay in 
transit resulting in loss of advan¬ 
tageous market—Elliott v Chicago, 
M & St. P. Ry. Co., 161 N.W. 347. 38 
S.D. 371. 

19L Mo—Picklm V. Wabash R. Co., 
93 SW. 861, 117 Mo App. 211. 

10 C J. p 184 note 42 [a]. 

20. WVa—^Delaney V U. S. Express 
Co., 74 S E 512, 70 W.Va. 502, 514. 
“The bill of lading says that the 
shipper agreed that the value of the 
drill was ?50, and that the liability of 
company should not, ‘in any event,’ 
exceed that sum On this account, 
the claim is that the verdict could not 
be more. We do not think this is 
involved in this case. It relates to 
loss of the article shipped, not delay 
The drill was not lost. We do not 
think this stipulation would bear on 
damage for delay of transportation ” 
—Delaney v. U. S Express Co., su¬ 
pra. 

2a.. Or—Coos Bay Amusement Co. v. 
American Ry Express Co., 277 P 
107, 129 Or 216. 

22l U S.—Southeastern Express Co. 
V. Pastime Amusement Co, 57 S Ct. 
73. 299 US 28, 81 L Ed 20. re¬ 
versing Pastime Amusement Co. v 
Southeastern Express Co, 186 S E. 
283, 181 SC- 203, certiorari granted 
Southeastern Express Co, v. Pas¬ 
time Amusement Co, 56 S Ct. 954, 
298 US 653. 80 L Ed. 1380 

23. N.Y—^Meyer v. Central R. Co 
of New Jersey, 174 N.Y.S. 93, 185 
App Div 812 
10 C.J p 184 note 43. 

TVee*ioiL for rule 

“A reading of this clause in the 
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bill of lading clearly indicates that 
the loss there referred to is, as is 
stated in the clause itself, ‘the loss 
of any portion or the whole of said 
goods or merchandise * In this case 
there has been no loss of the goods, 
either of a portion or of the whole 
thereof, nor has there been any dam¬ 
age to the goods The right of ac¬ 
tion IS loss to the shipper by fail¬ 
ure of the carrier to make prompt 
delivery of the goods after arrival. 
The provision in the bill of lading, 
that the amount of the claim should 
be restricted to the cash value of 
such goods or merchandise at the 
original port of shipment, clearly in¬ 
dicates that the loss referred to in 
the bill of lading refers to a loss of 
the goods themselves, or a portion 
thereof ”—Meyer v. Central R Co 
of New Jersey, 174 N.Y S. 93. 95. 185 
AppDiv. 812. 

(1) The rule of the text has been 
applied to a clause providing that “in 
the event of the loss of property un¬ 
der the provisions of this agreement, 
the value or cost of the same at the 
point of shipment shall govern the 
settlement ” 

Mo.—^Morrow v. Missouri Pac. Ry 

Co , 123 S W 1034. 140 Mo App 200. 
Okl.—^Ft. Smith & W U. Co v. Aw- 

brey & Semple. 134 P. 1117, 39 Okl. 

270. 

(2) So, a clause in a bill of lading, 
providing “that the amount of loss or 
damage accruing to the owner of 
said goods, in so far as the same 
shall fall upon this or any connect¬ 
ing carrier shall be computed at the 
value or cost of said goods at the 
place and time of shipment, and that 
the railroad company or earner pay¬ 
ing such loss shall have the full 



13 C.J.S. 


CABBIEBS 


§ 114 


been taken,^4 it has been held that a stipulation 
that the amount of any loss or damage for which 
the carrier is liable shall be computed on the basis 
of the value of the property at the time and place 
of shipment is broad enough to include damages 
caused by delayed delivery.^s 

Limitations of value to an amount specified have 
no application in case of loss or injury caused by 
wrongful or negligent delivery of the goods.26 

Conversion by employee of carrier. In the case 
of a conversion or embezzlement by an employee of 
the carrier, as distinguished from a conversion by 
the carrier itself, which is considered infra § 115, 
stipulations limiting the liability of the earner to an 


agreed valuation are effective and the shipper’s 
recovery is controlled by the terms of the con¬ 
tract but a clause which contains no stipulation 
as to the value of the property intrusted to the car¬ 
rier and which simply limits the carrier’s responsi¬ 
bility to a stated sum, refers to the company’s re¬ 
sponsibility as a carrier and does not relieve it 
from liability for the full face value of articles 

stolen by its employees.^? 

§ 114. Exempt Cause Must Be Proxi¬ 

mate 

To relieve the carrier from liability under a con¬ 
tractual exemption, the exempt cause must be the proxi¬ 
mate cause of the injury. 


benefit of any insurance that may 
have been effected upon or on ac¬ 
count of said groods." was meant to 
cover the loss or dama^re done to the 
goods themselves, and docs not cover 
the owner’s damage sustained by rea¬ 
son of a mere failure to carry and 
di'liver the goods in a reasonable 
time The last sentence, providing 
that the carrier shall be entitled to 
the benefit of insurance tahen, adds 
force to this construction.—Klass 
Commission v. Walsh K R Co, 80 
Mo App 164 

24. Ark —Chicago, R I & P. Ry 
Co V. Cunningham Commission Co, 
192 SW 211, 127 Ark. 246. 

25. Md —Fahey v, Baltimore & O. R 
Co, 114 A 905, 139 Md 161. 

N Y —^American Locomotive Co v. 
New York Cent. R Co, 179 N Y.S 
851, 190 App Div 372 
Consequential damages 

(1) Under provision in bill of lad¬ 
ing that amount of any loss or dam¬ 
age for Which the carrier is liable 
shall be computed on value of goods 
at time and place of shipment, ship¬ 
per was held not entitled to conse¬ 
quential damages for delayed deliv¬ 
ery, or from inability to use prop¬ 
erty for any period of time because 
of damaged condition.—^Rmil Gross- 
man Mfg Co. V New York Cent. R 
Co, 169 N.Y.S 213, 181 App Div. 764. 

(2) It has been held, however, that 
shippers of cases of aluminum which 
were unreasonably delayed by the 
railroad’s negligence, were properly 
awarded as damages, in view of such 
contract of shipment, the difference 
between the invoice value of the 
goods at the place and time of ship¬ 
ment ' and their market value at 
destination —Strahs v. New York 
Cent. R. Co, 184 N.Y.S. 362, 113 Misc. 
273. 

2G. Ala—Southern R. Co. v. Webb, 
39 So 262, 143 Ala 304, 111 Am S. 
R. 45, 5 Ann.Cas. 97. 

NY—Vroman v. Amencan Mer¬ 
chants’ Union Rxpress Co., 2 Hun 
512. 

13 C.J.S.—15 


Va.—Clarke-Lawrence Co v. Chesa¬ 
peake. etc, R. Co, 61 SE. 364, 63 
WVa. 423. 

This statement in Corpus Jtuis is 
quoted in Boone v Missouri Pac. R 
Co, App, 263 SW. 495. 497. certio¬ 
rari granted Missouri Pac R. Co v 
Boone. 45 S Gt 196. 266 U.S 600. 69 
LBd 461. affirmed 46 S Ct. 341, 270 
U S. 466, 70 L.Ed. 688 

Stoppage in transitu 

Limitations of value to an amount 
specified have no application in case 
of loss or injury caused by the car¬ 
rier’s delivery of the goods after no¬ 
tice from the shipper to stop them in 
transitu which it agreed to do —^Ros¬ 
enthal V. Weir. 63 N.E 65, 170 NY. 
148, 57 LRA 527, affirming 66 NY-S- 
841, 54 App Div. 275 

Delivery to wrong person 
A provision in a contract of ship¬ 
ment limiting the carrier’s liability 
to a stipulated amount for all loss 
or damage that might occur to the 
property from any cause has no ap¬ 
plication where the goods are deliv¬ 
ered to the wrong person, since, as 
said by the court, "A wrongful de¬ 
livery was not anticipated by the 
parties, and cannot, therefore, be 
within the stipulation.”—Clarke-Law¬ 
rence Co. V Chesapeake, etc, R Co, 
61 SE. 364, 63 W.Va 423, 428. 

Da-moires recoverable 

A provision that should damage 
occur for which the earner may be 
liable the value at the place of ship¬ 
ment shall govern, has no application 
to a claim for damages for misde¬ 
livery, and does not prevent a re¬ 
covery of damages consisting of a 
fall in the market price at the place 
of destination —Southern R. Co v 
Webb, 39 So 262, 143 Ala. 304, 111 
Am SR. 45, 5 AnnCas. 97. 

27- U S —^Moore v Duncan, Ohio, 
237 P. 780, 150 CCA. 534 
Tex—^Henderson v. Wells Fargo & 
Co. Express, Civ.App., 217 S W 
962 

10 C J p 184 note 48. 
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“It would be unjust and contrary 
to the policy of the law to permit 
the agreed valuation to be over¬ 
thrown for the purpose of enabling 
the shipper to obtain a recovery in 
excess thereof in a suit for loss or 
damage on any theory of trover or 
conversion for loss of goods by 
wrongful deliveries or acts of em¬ 
ployes for their own benefit, based, 
not on the wrongful misconduct of 
the carrier as such, but on the act of 
the employe—^Rosenthal v. Weir, 63 
NE. 65. 170 N.Y. 148, 154. 57 LRA 
527. The liability of carriers of 
goods at common law was that of 
insurers, and proper care and dili¬ 
gence were msufficient to avoid such 
liability The duty was to carry the 
goods and deliver them to the con¬ 
signee. A breach of that duty im¬ 
posed liability. The innocent mis¬ 
takes of the servant in delivering the 
goods, no less than his willful mis¬ 
conduct in breach of the trust re¬ 
posed in him, constituted a conver¬ 
sion by the earner Price v Oswe¬ 
go & Syracuse R Co, 50 N.Y 213, 10 
Am.R. 475. But the contract in suit 
does not evade the liability, it mere¬ 
ly fixes the valuation of the goods 
when liability is established. . . . 

The contention of appellant that the 
agreed value does not conclude the 
shipper as against the acts of em¬ 
ployes outside the scope of their 
employment cannot be sustained 
without Ignoring the terms of the 
contract, disregarding the intent of 
the parties and of the acts of Con¬ 
gress regulating interstate transpoi>- 
tation and holding the carrier to a 
different responsibility than that 
which it assumed"—D'Utassy v. 
Barrett, 114 NE 786. 787, 219 N.Y. 
420, 5 A L.R. 979, aflirmmg 167 N.Y.S. 
916, 171 App.Div. 772 

2& NY.—^Heuman v. M. H. Powers 
Co., 123 NE. 373. 226 NT 205, 
reversing 162 NT.S 590, 175 App. 
Div. 627, reargument demed 124 N. 
E. 899, 226 N Y 711. 
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The loss must be the proximate result of a cause 
as to which the carrier has exempted itself from 
liability in order to be relieved from liability under 
such exemption,29 and the excepted cause of liabili¬ 
ty must be the sole cause of the loss, for if the neg¬ 
ligence of the carrier mingles with it as an active 
and cooperative cause the carrier will be responsi- 
ble.3® Thus, the carrier is not relieved from liabili¬ 
ty merely because the excepted cause set in motion 
the circumstances resulting in the loss if the car¬ 
rier could, by the exercise of reasonable diligence. 


13 C.J.S. 

have prevented the loss after discovery of the 
danger.3i 

§ 115. Waiver or Loss of Benefit of Limita¬ 
tions 

The benefit of limitations of liability may be waived 
or lost by the earner. 

The benefit of the limitation contained in a con¬ 
tract limiting the carrieris common-law liability 
may be forfeited or lost by the cameras x)r waiv¬ 
ed.^ ^ Thus, the benefit of the limitation is lost by 
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29. Vt—Porter Screen Mfg. Co. v 
Central Vermont Ry. Co, 102 A. 44, 
92 Vt. 1 

10 C J p 18S note 86. 

30. Tex —St. Louis Southwestern 
Ry. Co of Texas v. Culberson, Civ. 
App, 248 S-W 111—Gulf, C & S 
F. Ry. Co. V. Culwell, Civ.App-, 216 
SW. 457. 

Vt—Porter Screen Mfg. Co v. Cen¬ 
tral Vermont Ry Co, 102 A 44. 92 
Vt. 1 

10 C J. p 188 note 87. 

Corpus Juris is quoted or cited in 
St. Louis, B. & M Ry. Co. v Murray, 
Tex.Civ.App.. 40 S.W2d 949, 951— 
St. Louis Southwestern Ry Co of 
Texas v. Culberson, Tex Civ.App, 248 
SW. Ill, 112—Gulf, C. & S F Ry 
Co V Culwell, Tex.Civ.App, 216 S. 
W. 457, 459 
Befective roadbed 

Special contract between railroad 
and show company, providing that 
show company should be the hirer of 
motive power and employees fur¬ 
nished, and that the railroad should 
not be liable for their negligence, 
would not bar actions for damages 
resulting from wreck caused in part 
by defective condition of roadbed — 
Bemardi Greater Shows v Boston & 
M. R R, 165 A 124, 86 N.H. 146. 
Zr^ligence of wrecking crew 

Special contract between railroad 
and show company fixing railroad’s 
obligations in respect of other mat¬ 
ters could not aftect railroad’s lia¬ 
bility for negligent handling by rail¬ 
road’s wrecking crew of show com¬ 
pany’s property after wreck—^Bem- 
ardi Greater Shows v. Boston & M. 
R. R. 165 A 124, 86 N.H. 146. 

Gross negligence 

Notwithstanding bill of lading 
stipulates that property destined to 
be taken from a station, wharf, or 
landmg at which there is no regu¬ 
larly appointed agent shall be entire¬ 
ly at owner’s nsk after unloading, 
the carrier will not be relieved from 
gross negligence in unloading in the 
mud and rain, at an unreasonable 
hour of the night, goods consigned 
to such point, when the consignee is 
not present, or could not reasonably 
be expected to be present, and it is 
manifest that the goods are of suchl 


character that they will be rendered 
useless by the elements—^Annese v. 
Baltimore & O R Co. 105 SE 807, 
87 WVa 588, 22 AL R 869. 
Vegligence not provimate cause 
Where the bill of lading provides 
that the carrier would be liable only 
as a warehouseman for goods not re¬ 
moved within forty-eight hours 
after notice of arrival had been sent, 
and the goods arrived on Thursday 
at 12 55 p. m, carrier’s failure to 
mail a notice of arrival until Friday 
at 5 p. m. was not the proximate 
cause of a loss of the goods while 
in carrier’s possession by theft the 
following week.—^Rotundo v. Erie R 
Co. 198 N.YS. 688. 120 Misc. 461 

31. Ark—^Jonesboro, L. C. & E. R 
Co. V. Maddy, 248 SW. 911, 157 
Ark 484, 28 ALR 498. 

Ky —Southern Ry Co. in Kentucky 
V. John T Barbee & Co, 226 S.W. 
376, 190 Ky. 63. 20 AL.R 257. 
Act of God 

Under bill of lading excepting li¬ 
ability for damages from act of God, 
the damage must have been proxi- 
mately and exclusively due to nat¬ 
ural causes which could not have 
been prevented by the foresight and 
care reasonably to be expected from 
the carrier.—Porter Screen Mfg Co 
v. Central Vermont Ry. Co, 102 A 
44. 92 Vt. 1. 

Mobs, strikes, or violence 

(1) Although the contract specifi¬ 
cally exempts the carrier from all 
liability for losses caused by mobs, 
strikes, or violence, it is the duty of 
the earner to exercise reasonable 
diligence to prevent injury by finding 
another route over which safe and 
undelayed transportation might be 
had.—Chicago, R I & P R Co v. 
Dawson, 248 SW. 558, 157 Ark 460 

(2) Irrespective of such a provi¬ 
sion the carrier is liable for delay 
on account of a strike unless it uses 
all reasonable efiLorts to procure men 
to run the trains and avoid delay and 
consequent damage 

Cal—American Fruit Distributors of 
California v. Hmes, 203 P 821, 55 
Cal App. 377. 

Mo—W'amer v St. Louis-San Fran¬ 
cisco Ry. Co. 274 SW. 90, 218 Mo 
App. 314. 


(3) So, although a strike may be. 
in progress, a carrier is not relieved 
of liability by merely showing a 
strike, and the consequent delay due 
in part to it. if, by exercising ordi¬ 
nary care, it might have moved the 
car from the place of shipment to 
the place of destination under the 
schedule in force during the strike. 
—St. Louis-San Francisco Ry. Co. v. 
Watts, 271 SW. 464, 168 Ark 804. 

(4) Where in the course of a race 
not in East St. Louis in 1917, fires 
were started near railroad yards, the 
mobs burning down negro shacks in 
the vicinity, notwithstanding the 
contract of carnage provides against 
liability for loss resulting from riots 
or the consequences thereof, the rail¬ 
road company is liable for the loss 
of a shipment, where there was no 
hostility displayed by the mobs to 
the railroad company’s property, and 
there was a great delay in sending 
for an engine to draw the car con¬ 
taining the shipment into a point of 
safety, it appearing that no sufiicient 
guard was placed around the yards, 
and no arrangements made by the 
railroad officials to keep in touch 
with events —Southern Ry. Co. in 
Kentucky v. John T. Barbee & Co, 
226 SW. 376, 90 Ky. 63, 20 ALR. 
257. 

Only ordiTisLTy care required 
Where agents of carrier apprehend 
danger of destruction of property 
m consequence of not and fires, the 
carrier being by valid contract ex¬ 
empted from liability for loss from 
such cause, they are required to ex¬ 
ercise only ordinary care to preserve 
and protect the property.—^Julius 
Kessler & Co. v Southern Ry. Co in 
Kentucky. 255 S.W- 535, 200 Ky. 713 

32. N C.—^Reynolds v. Adams Ex¬ 
press Co., 90 S E 510, 172 N C 487. 
Ann.Cas 1918C 1071 error dismissed 
Adams Express Co. v Reynolds, 39 
S Ct- 183, 248 U.S. 548, 63 L Ed. 416. 

10 C.J. p 189 note 96. 

33. Ark—Wells Fargo & Co. Ex¬ 
press V. Townsend & Freeman Co., 
204 S.W 417, 134 Ark 560 

Miss—^Illmois Cent R Co v. King, 
88 So. 322, 125 Miss. 734. 

10 C.J. p 189 note 95. 
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making a charge in excess of a reduced rate which 
constituted the consideration therefor,34 by failure 
of the carrier to return the goods carried when or¬ 
dered so to do by the shipper during their transpor- 
tation,35 or by an abandonment,^® or an afl5rmative 
repudiation, by the carrier of the contract to carry 
and deliver,37 such as a deliberate and intentional 
refusal to perform,^® but it is only where the con¬ 
tract is repudiated by the carrier that the limita¬ 
tion is abrogated®® The fact that the consignees 
were not given notice of a loss in transit until long 
after the shipment was due to arrive does not estop 
the carrier from relying on a provision fixing its 
liability on the basis of value at the place and time 
of shipment, even though the replacement value of 
the goods was higher when such notice was finally 
received4® xhe statutory right of a carrier to lim¬ 
it its liability to a certain valuation according to the 
published tariff, unless a greater one is declared, is 
not waived by failure to inquire as to value where 
the carrier’s agents were not instructed not to in- 
qmre,'^^ 

Conversion by carrier. As distinguished from the 


rule which governs in the case of an embezzlement 
or conversion by an employee of the earner, which 
is discussed supra § 113 c, it is frequently held that 
a carrier, which itself wrongfully converts the 
goods intrusted to it for transportation, loses the 
benefit of limitations on its liability; such limita¬ 
tions, it is said, have no application in the case of 
a conversion.42 This rule has been specifically ap¬ 
plied where the shipping contract provided that the 
carrier shall not be liable for loss or injury beyond 
a fixed amount or an agreed valuation,^® or that the 
liability of the carrier for loss or injury shall be 
measured by the value of the goods at the time and 
the place of shipment ;44 and it follows that where 
this rule obtains a carrier converting goods shipped 
imder a contract limiting liability to a specified sum 
is, notwithstanding the contract, liable for the full 
value of the goods.45 With respect to interstate 
shipments governed by the Carmack amendment as 
amended, however, the view has been taken that 
the effect of a stipulation limiting liability to a cer¬ 
tain amount cannot be escaped by suing in trover 
and laying the failure to deliver as a conversion,4® * 


facts slLOWULff waiver « 

(1) Ijimilation is waived by car¬ 
rier where its claim agrent directs 
shipper to replace article lost at car¬ 
rier's expense—^Wells Fargo & Co. 
Bxpress v, Townsend & Freeman Co, 
204 S.W. 417. 134 Ark. 560. 

(2) Where a shipper carries freight 
to a freight agent of a railroad and 
discloses the nature and value of the 
articles, and the agent writes only 
one article m the bill of ladmg when 
the shipment contains many articles, 
the company cannot escape liability 
for the negligence or dishonesty of 
its employees because the bill of lad¬ 
mg contains a clause that no carrier 
shall be liable in any way for any 
documents, specie, or for any articles 
of extraordinary value not specifical¬ 
ly rated, in the absence of a special 
agreement, such clause being con¬ 
sidered as waived by the failure of 
the earner’s agent to write the data 
on the bill of lading.—^Illinois Cent 
R. Co V. King, 8S So. 322, 125 Miss 
734. 

34u Mo.—^Hendrix v. Wabash R Co , 
80 S.W. 970, 107 Mo.App. 127. 

3Su N.T.—^Rosenthal v. Weir, 66 N 
T S. 841, 54 App Div. 275, affirmed 
63 N.E 65. 170 N.Y. 148, 57 KRA 
527. 

36L N.C —^Reynolds v. Adams Ex¬ 
press Co, 90 SB. 510. 172 NC. 487, 
Ann Cas.l918C 1071. ferror dis¬ 
missed Adams Express Co. v 
Reynolds. 39 S Ct. 183, 248 U.S. 648, 
63 LEd 416. 

10 C.J. p 184 note 37 [a]. J 


37- Ala—Davis v. Zimmem, 99 So. 
307, 211 Ala. 63 

3a N Y.—Keeney v. Grand Trunk 
R. Co, 59 Barb. 104, affirmed 47 
N.Y. 525. 

10 C J. p 186 note 56. 

39- Mass.—Coleman v. New York, 
etc, R Co., 102 N.K 92, 215 Mass. 
45 

40- Md—^Fahey v. Baltimore & O. 

R. Co, 114 A. 905, 139 Md. 161 

41- NY—^Levett v. Draper. 174 N.Y. 
S 721, 106 Misc 497. 

Provision of tariff that rates were 
based on a value not exceeding fifty 
dollars on each shipment and liabil¬ 
ity limited to value stated, unless a 
greater was declared, did not award 
company option to mquire as to val¬ 
ue of package and to fix its rate and 
liability accordingly, and did not im¬ 
port a waiver if no such inquiry was 
made—Granbery v. Taylor, 159 NY. 
S 932, 95 Misc. 585. 

42- US —^Menuez v. Julius Kinder- 

mann & Sons, D C N.Y., 19 F 

Supp. 7. 

Tex—American Ry. Express Co v. 
Santa Anna Gas Co, Civ App, 250 

S. W. 271, 273, petition dismissed 
44 set 3, 263 U.S. 725, 68 LEd 
526 

10 C.J. p 184 note 37, p 189 note 98 
Corpus Juris is cited with approval 
in American Ry. Express Co. v. San¬ 
ta Anna Gas Co , supra. 

43L Tex.—American Ry Express Co. 
v. Santa Anna Gas Co., supra— 
TTflnsas City, M. & O. Ry Co. of 
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Texas v. Com, Civ.App., 186 SW. 
807. 

10 C.J. p 184 note 46. 

44. U.S—^Norfolk & W- Ry. Co. v. 
Ft. Dearborn Coal & Export Co, 
CC..t\.WVa, 292 F. 78—Dexter & 
Carpenter v. Davis, C.C.A-Md., 281 
F. 385. 

Tex—^International & Great North¬ 
ern Ry. Co. V. Kansas City Prod¬ 
uce Co , Civ App., 200 S W. 254. dis¬ 
missed for want of jurisdiction. 

10 C.J. p 184 note 47. 

Corpus Juris is cited with approval 
m Davis v. Zimmem, 99 So. 307, 310, 
211 Ala. 63. 

CUimUinK aTwu mfluriftTil: inappl i g able 

The mle of the text has been ap¬ 
plied where the shipment in question 
was to a foreign country not adja¬ 
cent, the Cummins amendment to the 
Carmack amendment not being appli¬ 
cable in such case—^Norfolk & W. 
Ry. Co. V. PL Dearborn Coal & Ex- 
poit Co, CGAW’^Va. 292 P. 78— 
Dexter & Carpenter v. Davis, C.C.A- 
Md, 281 F. 385 

45. Tex.—St Louis, etc, R Co v. 
Wallace, Civ.App, 176 SW. 764 

10 C J. p 189 note 99. 

4€L US —American Ry. Express Oo. 
V. Levee, La., 44 S.Ct 11, 263 U- 
S. 19, 68 L Ed. 140. 

Gra —American Ry. Express Co. v. 
S. & W. Estroff, 125 SE. 40, 159 
Ga. 58. affirmmg 121 S.E 711, 31 
Ga.App 677. 

Iowa.—^T. Richter & Sons v. Ameri¬ 
can Express Co., 164 N.W. 228, 180 
Iowa 1037, LRA1918A 749. 
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and it has accordingly been held that it is not the 
rule under the Carmack amendment that where a 
conversion has occurred the carrier is deemed to 
have abandoned the contract of shipment, so that 
the amount to be recovered is in accord with the 
measure of damages which obtains in conversion 
but notwithstanding the Carmack amendment, that 
rule has been applied in the case of interstate ship¬ 
ments where there was an actual conversion.^^ 

§ 116. By Deviation 

A carrier by deviating from the stipulated or cus¬ 
tomary course of shipment ordinarily deprives itself of 
the benefit of contractual limitations of liability. 

Although deviation from oral directions merged 
in a written shipping contract will not deprive the 
carrier of the benefit of contractual limitations 
where there was no deviation from the written 
contract,^^ if the carrier deviates from the course 
or method of shipment stipulated for in the contract, 
or the one customarily used and which the shipper 
has the right to assume will be used, it will deprive 
Itself of the benefit of any exemption from liability 
bound m such contract.®® This rule m no way con¬ 
flicts with the general rule for the measuring of 


damages for breach of contract of carriage whidi 
limits recovery for breach of such contract to such 
damages as might reasonably be supposed to have 
been within the contemplation of the parties at the 
time when the contract was made as a probable re¬ 
sult of the breach.®^ 

The doctrine of unlimited liability in case of devi¬ 
ation applies to live stock shipments as well as to 
shipments of merchandise,®2 and to shipments m 
interstate as well as intrastate commerce.®^ The 
simplest class of cases in which this principle has 
been applied is where the deviation or departure is 
the proximate cause of the loss.®^ However, it 
has been pointed out that in some English cases the 
principle has been applied where it was not possi¬ 
ble to say that the deviation or departure was the 
proximate cause of the loss, but where the loss oc¬ 
curred during the continuance of the deviation or 
departure; and, also, where the deviation was not 
the proximate cause of the damage done to the 
goods shipped, and where it did not occur while the 
deviation was in effect.®® The rule has been applied 
in respect of limitations of liability against loss by 
fire,®® and limitations as to the amount of lecovery 
in case of loss or injury.®^ 


Ohio —^Rogers v. Standard Steel 
Caslmg:s Co., 16 Ohio App. 474. 

47- Mo—^F. W, Brockman Commis¬ 
sion Co. V Missouri Pac. Ry. Co., 
188 SW. 920, 195 Mo App. 607 

48. Minn —Sands v. American Ry 
Express Co, 193 N.W. 721. 154 
Minn 308 

Without xef ening' to the Caxxnack 
Amendment, it has been held by some 
courts in cases involving interstate 
shipments that limitations of liabil¬ 
ity do not apply where the carrier 
IS guilty of a conversion—^Interna¬ 
tional & Great Northern Ry. Co. v. 
Kansas City Produce Co. Tex Civ 
App., 200 S W 254, dismissed for 
want of jurisdiction—^Kansas City, 
M. & O Ry. Co. V. Com, Tex Civ. 
App, 186 S.W. 807 

49. Iowa.—^Marks & Shields v. Chi¬ 
cago. R I & P. Ry Co., 169 N.W. 
764. 184 Iowa 1352 

Uhloading for inspection. 

Where the written contract for the 
shipment of horses contained no pro¬ 
vision for unloading for inspection at 
particular yards, and the unloading 
for inspection at the company's own 
yards was warranted under the quar¬ 
antine regulation, it was held that, as 
oral shipping directions to unload at 
another yard were not binding, such 
unloading was not a deviation from 
the route specified, as would deprive 
the railroad company of benefit, the 
provisions of the contract limiting re¬ 
covery.—^Marks & Shields v. Chicago. 
R. I & P. Ry. Co, 169 N.W. 764. 
184 Iowa 1352. 


, 50. N.C —^Reynolds v. Adams Ex¬ 
press Co . 90 S E 510. 172 N C. 487, 
AnnCas 1918C 1071 error dismissed 
Adams Express Co v. Reynolds, 39 
set. 183, 248 tr.S. 548, 63 1. Ed. 
416. 

Okl—O K. Transfer & Storage Co. 
V Neill, 159 P. 272. 59 OkL 291, L.. 
R.A 1917A 58. 

10 C J. p 189 note 2 . 

IKeasoxi. fox rule 

“Where the company voluntarily 
and without just cause or excuse had 
abandoned the mode and manner of 
transportation contemplated and pro¬ 
vided for by the contract, the ship¬ 
per, as we have seen, is justified in 
treating the contract as abrogated 
for the time being, and for injuries 
received during such period and in¬ 
cident to such breach he may, as 
stated, recover for the entire dam¬ 
ages suffered, notwithstanding the 
restrictions as to value, these, being 
but a part of the contract, are also 
ineffective while the carrier is acting 
outside of the contract and its ob¬ 
ligations."—^Reynolds v. Adams Ex¬ 
press Co., 90 SE 510, 512, 172 N.C 
487, Ann Cas 191SC 1071, error dis¬ 
missed Adams Express Co v. Reyn¬ 
olds, 39 S.Ct 183. 248 U S 548. 63 L.. 
Ed 416—10 CJ. p 189 note 2 [a]. 

Sending express by freight train 
Contract of carnage by expiess is 
abandoned, where the car is put in a 
freight tram, so that limitation of 
recovery to the one hundred dollar 
valuation put by the contract on each 
horse does not control, although it is 
an mterstate shipment.—Reynolds v. 
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Adams Express Co, 90 S E 510, 172 

NC 487, Ann.Casl91SC 1071, error 

dismissed Adams Express Co v. 

Reynolds, 39 S Ct 183, 248 US 548, 

63 LEd. 416—10 C J. P 189 note 2 

[b]. 

51. Tex—St. Louis Southwestern R 
Co. V Louisiana, etc. Lumber Co, 
109 SW. 1143, 50 TexCiv.App 179. 

5SS. N.C —^Reynolds v. Adams Ex¬ 
press Co, 90 SB 510, 182 N C. 487. 
Ann Cas.l918C 1071, error dismiss¬ 
ed Adams Express Co. v. Reynolds, 
39 S.Ct. 183, 248 US. 548, 63 L.Ed. 
416. 

10 C J p 190 note 4. 

53. N C —^Reynolds v, Adams Ex¬ 
press Co, supra. 

54. U S.—^Hunnewell v. Taber, U.C. 
Mass., 12 F.Cas N 0 . 6 .S 8 O, 2 Sprague 
1 . 

Pa.—^Hand v. Baynes. 4 Whart 204, 
33 AmD. 54. 

55. Mass.—McKahan v. American 
Express Co, 95 N E. 785, 209 Mass. 
270, 35 LR.A..NS., 1046, AnnCas. 
1912B 612 

56. Okl.—O. K Transfer & Storage 
Co V. Neill. 159 P. 272. 59 Okl. 291, 
L R A 1917A 58. 

10 C J p 190 note 8 . 

57- N C.—^Reynolds v. Adams Ex¬ 
press Co, 90 S E 510, 182 N.C 487, 
AnnCasl91SC 1071, error dismiss¬ 
ed Adams Express Co. v. Reynolds, 
39 S.Ct. 183, 248 US. 548. 63 L.Ed- 
416 

10 C.J. p 190 note 12. 
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§ 117. As to Carriage of Goods Not mthin 
Scope of Duty to Carry 

Where the earner is not acting within the scope 
of its duty as common carrier, it may impose any limi¬ 
tations on its liability as it sees ht, and, accordingly, 
may contract against liability for damage resulting from 
its own negligence. 

Where the goods offered for shipment are such 
as the earner is not bound to accept for transpor¬ 
tation, It may, if it chooses to carry them, impose 
such limitations on its liability as it sees fit; in 
other words, it enjoys the same freedom of the 
nght of contract as other corporations or persons 
and may name the conditions under which it will 
undertake the transportation.®* This is not viola¬ 
tive of public policy.®* 

The general rule, stated supra § 99, that common 
carriers cannot secure immunity from liability for 
their negligence by contract has no application when 
a railroad company is actmg outside the perform¬ 
ance of Its duty as a common carrier; m such case 
it IS dealing with matters involving ordinaryjcoiisid- 
erations of contractual relation; those who choose 
to enter into an engagement with it are not at a dis¬ 
advantage, and its stipulations even against liabil¬ 
ity for Its own neglect are not repugnant to the re¬ 
quirements of Its public service, but the rule extends 
no further than the reason for it There may be 
special engagements which are not embraced within 
its duty as a coromnn carrier, although their per¬ 
formance may incidentally involve the actual trans¬ 
portation of persons and things whose carriage in 
other circumstances might be within its public ob¬ 
ligation,as, for instance, the transportation of 
men and supplies required by a construction com¬ 
pany in grading an extension ;** and a contract for 
such transportation at reduced rates may validly 
stipulate against liability for negligence.®* This 


principle has also been applied to the carriage of 
express matter, the view being taken that railway 
companies although common carriers may contract 
as private earners to transport express matter for 
express companies as such matter is usually car¬ 
ried, and in that capacity may properly require ex¬ 
emption from liability for negligence as a condition 
to the obligation to carry.®^ Likewise, the princi¬ 
ple has been applied to carriers of express messen¬ 
gers, it being held, as shown infra § 636, that the 
carrier may make a contract by which an express 
messenger as a condition of the carrier’s employ¬ 
ment assumes all risk of injury while so riding, 
whether from negligence of the carrier’s servants or 
otherwise. In further application of the principle, 
it has been held that a railroad company selling its 
own property can, as a private carrier, contract with 
the purchaser to transport it and exempt itself from 
liabilily for its negligence in the transportation.®® 
Similarly, a railroad company can limit its liability 
for negligence to operators of a motor car owned 
by an independent company and run on the railroad 
with the company’s permission.®® The general rule 
has frequently been applied in the hauling of circus 
trams owned by circus proprietors, it being held 
that the carrier may validly contract against loss 
or injury to person or property of the circus train 
from any cause whatsoever, where the carrier fur¬ 
nishes men and motive power to transport the 
tram which is to be operated under the manage¬ 
ment and the control of the circus proprietor,®^ 
or where the proprietors of the circus train agree 
to load and to unload the cars, the carrier’s serv¬ 
ants having no right to direct the same.®* A dif¬ 
ferent rule prevails, however, where the railroad 
acting as a common carrier transports a show com¬ 
pany; in such case the prmaples, stated supra § 99, 
which prohibit contracts relieving it of liability for 


58. Mich—^Mehegan v. Boyne City, 
etc, R Co, 141 NW. 905, 148 N. 
W. 173, 178 Mich. 694, L R.A 1915E 
1170 

10 CJ p 67 note 64 [a], p 190 note 
13. 

59. NTT—^Ferrari v. New York 
Cent, etc, R Co, 147 N.YS. 376, 
162 AppDiv. 6. 

GO. N H —^Bernardi Greater Shows 
V Boston & M R. R, 165 A. 124, 
86 NH 146 

Ohio.—C. L. Hils Co. v Cincinnati, 
N. O & T P. Ry. Co., 181 N.E. 819, 
42 Ohio App. 103 

10 C J p 191 note 16. 

Gl. US —^Northern Pac. R. Co. v 
Adams, Wash. 24 S Ct 408. 192 U 
S 440. 48 li Ed. 513. 

63. U.S.—Santa P6, etc., R. Co. v 
Grant Bros. Constr. Go., Ariz., 33 


set. 474, 228 U.S. 177, 57 L.Ed. 
787, 

G3- US —Santa P€, etc, R. Co. v. 
Grant Bros Constr. Co., supra 

G4l Ind —^Pittsburgh, etc , R Co. v 
Mahoney. 46 NE 917, 47 N.E 464, 
148 Ind 196, 62 Am S R. 503, 40 L 
RA 101. 

65. Ohio—C L Hils Co V. Cincin¬ 
nati. N O. & T. P Ry. Co. 181 NE 
819, 42 Ohio App 103 

C^eration and effect of contract 
Railroad carrying its own scrap 
iron as vendor under contract ex¬ 
empting it from liability for “loss, 
damage or injury" to scrap is not li¬ 
able for loss due to delay.—C Li 
Hils Co V. Cincinnati, N O & T. P 
Ry. Co., 181 N.E. 819, 42 Ohio App. 
103. 


66 . Mich.—^Mchegan v. Boyne City, 
etc., R Co, 141 NW 905, 148 N 
W 173, 178 Mich. 694, L..R.A.1915B 
1170. 

67- U S —Sasinowski v Boston & M. 
R It, C C A. M'sas., 74 P 2d 628— 
Clough V Grand Trunk Western 
R Co. Mich., 155 P 81, 85 CCA. 
1, 11 IiR.A,NS. 446. certiorari 
denied 29 S.Ct. 688, 212 U S. 579, 53 
L..Ed. 659. 

10 C J p 191 note 22. 

6 & US—Wilson V. Atlantic Coast 
Line R Co, CCGa, 129 P. *774, 
affirmed 133 P. 1022, 66 CCA 486, 
certiorari denied 25 S Ct. 802, 198 
U.S. 585, 49 LEd. 1173. 

Mass.—^Robertson v. Old Colony R. 
Co., 31 N.E 650, 156 Mass. 525, 32 
Am.S.R. 482. 
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its own n^ligence or that of its servants are ap¬ 
plicable.®* 

§ 118. Extending Common Law Liability 

The common-law liability of a carrier may ordinarily 
be extended by contract or statute. 

By a special contract the carrier may extend its 
common-law liability so as to be answerable for loss 
or damages for which it would not be accountable 
under the common-law rule, or by statute,*^® provid¬ 
ed the contract is not in conflict with the law.^i 
Thus, while a private carrier is ordinarily liable 
only for loss shown to have resulted from his own 
lack of care, there is no rule to prevent his under- 

K SHIPPING EBCEIPTS, BILLS 0] 
§ 119- In General 

The relations between a shipper and a carrier are 
contractual in their nature. 

The relations between shipper and carrier are 
contractual, even though the terms of the contract 
are fixed by law and not by agreement of the par- 
ties.*^® In the case of an interstate shipment it is 
said that the contract between the shipper and the 
carrier is made up of the bill of lading, and the tar¬ 
iffs, schedules, and other governing rules and reg¬ 
ulations of the interstate commerce commission, 
which are to be read into,*^® and are regarded as be¬ 
coming a part of,*^^ any contract of shipment au- 


taking to insure the safe delivery of goods intrust¬ 
ed to him for carnage, and if he does so under¬ 
take, he will be liable accordingly ,*^2 

press exclusion of a particular risk will not by im¬ 
plication extend the undertaking to all other risks,73 
and it has been held that the mere undertaking of a 
private carrier to carry the goods safely imposes no 
higher duty than already existed on the carrier’s 
part and renders him liable for losses caused by his 
negligence, but for nothing more.*^^ A constitution¬ 
al provision that the liability of railroad corpora¬ 
tions as common carriers shall never be limited 
does not prohibit the legislature from increasing the 
cotrimnn-law liability of such carriers.^® 

TlAhing, and special CONTEACTS 

thorized by and withm the scope of the federal 
Transportation Act. 

§ 120. What Law Governs 

Subject to limitations which may be imposed by its 
interstate character, a contract of shipment is governed 
as to its validity, interpretation, and effect by the law 
of the place where it is entered into. 

In general, the validity, construction, and effect 
of a contract of shipment are governed by the law 
of the place where it is entered into;^® contracts 
for through interstate shipments are, however, con¬ 
trolled by the pertinent federal laws,^! the agree- 


69. N" H —^Bemardi Greater Shows 
V. Boston & M. R. R, 165 A. 124, 
86 N.1EL 146. 

70. Cal—Klein v. Baker, 296 P. 631, 
112 CalApp. 157. 

W.Va.—^Max Biederman, Inc. v. Hen¬ 
derson, 176 S E. 433, 115 W.Va. 374 
10 C.J. P 133 note 19. 

71- Tex—St IjOUIs, etc., R. Co. v. 
Hicks, CivApp, 158 S.W. 192. 

72- Cal—^Klem v. Baker, 296 P. 631, 
112 Cal.App. 157. 

W.Va—^Max Biederman, Inc, v. Hen¬ 
derson. 176 S.E 433, 115 W.Va 374. 
''A private carrier, or bailee, may 
enlargre his legal liability by a spe¬ 
cial contract by which he agrrees, 
withop.t qualification or condition, to 
deliver safely, thus making- himself 
an insurer of the goods to be trans¬ 
ported.”—^Max Biederman, Inc. v. 
Henderson, supra 

73L Mont—^U. S. v. Power, 12 P. 639, 
6 Mont. 271. 

74- NT.—Ames v. Belden, 17 Barb 
513 

10 C.J p 39 note 25. 

75i. Neb.—Smith v. Chicago, St. P., 
M & O. Ry Co.. 157 N.W. 622, 99 
Neb. 719—Cram v. Chicago, B. & 


Q. R Co, 122 N.W. 31, 84 Neb. 607, 
26 L..RA,N.S, 1022 
76L Mich —^Thomas Canning Co v 
Southern Pac. Co, 189 N.W. 210, 
219 Mich. 388. 

77- Miss—^Pitman v. Yazoo & M. V- 
R Co, 158 So. 547, 171 Miss. 799— 
Mobile & O R. Co V. Jensen. 139 
So 840, 162 Miss 741. 

Conditions governing change Indes- 
tination contained in carrier's tarifC 
circulars filed with interstate com¬ 
merce commission are as much a 
part of carriage contract as the hill 
of lading, binding consignee and ear¬ 
ner—American Cotton Products Co 
V New York Cent. R. Co, 255 N.T S 
672, 142 Misc 821. 

TB. N Y.—Bobzem v. New York 
Cent. R. Co.. 176 N.T.S. 407, 187 
App.Div- 767. 

79- Mich—^Rockwell v. Grand Trunk 
Western Ry Co, 250 N.W. 515, 264 
Mich. 626—Shier v. American Ry. 
Express Co, 208 N.W. 746, 234 
Mich 505. 

80. XJ.S —Sasinowski v. Boston & 
M. R R, CC.A.Mass. 74 P.2d 628. 
Ill—^Macomber & Whyte Rope Co. v. 

United Fruit Co, 226 IllApp. 286. 
N.T.—Johnston v. Compagme G€n6r¬ 
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ale Transatlantique, 206 N.Y S 413, 
123 Misc 806. 

Tenn.—^Model Mill Co. v. Carolina, C. 
& O. Ry. Co., 188 SW. 936, 136 
Tenn. 211. 

Poraign. law not pleaded 

Missouri law controls construction 
of Arkansas contracts between con¬ 
signor and consignee in Missouri ac¬ 
tion, where no Arkansas law is plead¬ 
ed.—^Turner Lumber & Investment 
Co. V. Chicago, R I. & P. Ry. Co, 16 
SW.2d 705, 223 MoApp. 564. 
Transfers of bill of ^^•d^ng 

Subsequent transfers of a bill of 
lading constitute new and independ^ 
ent contracts, which are governed by 
the law of the state where made.— 
Standard Gram Co v State Bank of 
Omaha. 182 NW. 507, 106 Neb. 73. 

81. Ala.—Nashville. C & St L. Ry. 
Co. V. Camper, 78 So. 925, 201 Ala 
581. 

Mo.—Clemons Produce Co v. Denver 
& P. G. R. R, 219 S.W. 660. 203 
Mo App. 100 
Carmack amendment 

If otherwise entitled to recover, 
the provisions of the Carmack 
am endment should be accorded ap¬ 
propriate effect in determining the 
liability of the earner to the shipper 
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ment of the parties, and the common-law principles 
accepted and enforced in the federal courts.*^ 

§ 121. Receipts 

While a shipping receipt may be no more than a 
mere receipt for goods, it may constitute the contract of 
carriage and is evidence, although not conclusive, of de¬ 
livery to the carrier of goods of the quantity and condi¬ 
tion receipted for. 

In general a receipt given by the carrier to the 
shipper, in so far as it contains, stipulations as to the 
transportation, constitutes the contract under which 
the goods are to be transported, and its terms are 
binding on both parties,®^ unless illegal,and will 


control in determining the rights and liabilities of 
a carrier and shipper not subject to tile Interstate 
Commerce Act.®® However, a carrier’s receipt is 
not conclusive evidence of the contract;*® and, in 
fact, where such an instrument is and purports to be 
only an acknowledgment of the receipt of the goods 
it is not a contract at all, even though it contains 
a memorandum as to the rate of freight.*^ 

Where a receipt is delivered after shipment, im- 
der a prior contract, whether oral or written, it 
will not supersede the agreement under which the 
shipment vras made.** On the other hand, if the 
receipt indicates that a subsequent bill of lading 


in case of interstate shipments — 
Nashville, C. & St. L. Ry. Co. v. 
Camper, 78 So. 925, 201 Ala 581. 

Straig'ht uonnegrotiahle hUls of lad- 
ingr, so marked on their face and used 
in interstate shipment, are governed 
by the Federal Bills of Iiading Act.— 
Stefani v. Southern Pac. Co., 5 P.2d 
946. 119 CalApp. 69. 

The interpretatioiL of contracts 
must he by state law as the federal 
acts do not undertake to do this — 
Turner Lumber & Investment Co v. 
Chicago, R. I. & P. Ry. Co., 16 SW 
2d 705, 223 Mo App. 564. 

82. Mo —Clemons Produce Co v 
Denver & P. G R. R, 219 S W. 660, 
203 Mo App. 100. 

Tex—Chicago, R. L & G. Ry. Co. v. 
Shroyer, Civ App., 197 S.W. 773, 
reversed on other grounds Shroyer 
V. Chicago, R. I. & G Ry. Co., Com 
App. 222 SW. 1095, 111 Tex 24, 
which IS modified 226 S.W. 140, 111 
Tex. 24. 

Parties to contract 

Whether consignee of Interstate 
freight IS or has become party to con¬ 
tract of transportation must be de¬ 
termined by general principles of 
common law.—New York Cent. & H 
R. R. Co. V. York & Whitney Co., 119 
N.E 855, 230 Mass. 206, affirmed in 
part and reversed in part on other 
grounds 41 S Ct. 509, 256 U.S. 406, 65 
L.Ed. 1016. 

The uniform hill of ‘■''ding ap¬ 
proved by the interstate commerce 
commission having been prepared for 
use throughout the United States, its 
provisions are not to be construed 
in the light of the statutory law of 
any particular state —Cereal Prod¬ 
ucts Co V. Delaware, L & W. R Co., 
190 NY-S. 698. 198 App.Div. 580. 

83^ Ala.—^Ex parte American By, 
Express Co., 106 So. 197, 213 Ala. 
151, grranting certiorari Farmers* 
& Merchants* Bank of Samson v. 
American Ry. Express Co., 106 So. 
195, 21 Ala.App. 133 
Ga —American Ry. Express Co. v. 
Daniel, 116 SE. 660, 29 GaApp 
780, affirmed 121 S.E. 686. 157 Ga. 


731, certiorari granted 44 S.Ct. 461, 
265 US. 576, 68 LEd 1187, re¬ 
versed on other grounds 46 S Ct 
15, 269 US 40, 70 L Ed 154, vacat¬ 
ed 132 SE 144. 35 Ga ‘op 81. 
Iowa—^Wolfe v American Ry. Ex¬ 
press'Co. 197 N.W. 24. 197 Iowa 
216. 

N Y —Knapp v. Wells, Fargo & Co . 

119 NYS. 117. 134 AppDiv. 712 
10 C J. p 191 note 27. 

Express receipt and hill of lading 
distmgtiished 

A bill of lading is both the receipt 
and a contract by the carrier to de¬ 
liver to the consignee or the holder 
of a duly indorsed document, and 
an express receipt serves one pur¬ 
pose, namely, a receipt limiting the 
earner's liability m case of loss and 
damage upon contingencies named in 
It—U. S. V. Wells, Fargo & Co. C 
C AN.Y., 271 F. 180 

TTniform. express receipts 

(1) Uniform express receipts pre¬ 
scribed by interstate commerce com¬ 
mission, pursuant to which shipment 
moved, together with classification | 
schedules of carrier on file with com¬ 
mission, constitute contract of car¬ 
nage —^Feynman v. American Ry 
Exp. Co., 234 N.Y.S 727. 134 Misc 
223. 

(2) Shippers are presumed to have 
known and to have assented to the 
conditions contained in a uniform ex¬ 
press receipt constituting the con¬ 
tract under which their shipment in 
interstate commerce was accepted 
and transported, which conditions 
«tre not inconsistent with public pol¬ 
icy nor inimical to the federal trans¬ 
portation law.—Feniger v. American 
Ry Express Co., 197 N.W. 550, 226 
Mich. 106. 

(3) Provision of uniform express 
receipt constituting the contract un¬ 
der which interstate commerce ship¬ 
ment was accepted and transported, 
in the form approved by the inter¬ 
state commerce commission and the 
Michigan public utilities commission, 
exempting express company from lia¬ 
bility for loss, damage, or delay 

231 


caused by the act of God, public 
enemies, riots, strikes, etc, unless 
caused by its own negligence, is not 
inconsistent with public policy nor 
inimical to the federal transportation 
law.—Feniger v. American Ry, Ex¬ 
press Co, supra. 

IndorsemeiLt on. bill not receipt 

Act of terminal company's agent in 
accepting report of captain of ship 
and indorsing his bill of lading, 
which indorsement sig^iified that “de¬ 
fendant [terminal company] accepted 
its obligation as a public service cor¬ 
poration as aforesaid to notify the 
captain to dock his vessel (m its 
turn) and to discharge said vessel,” 
was not equivalent to a receipt of 
the coal for transportation, bi t was 
merely the acknowledgment of a 
tender, and not tantamount to a 
receipt of the cargo —^Warren v. 
Portland Terminal Co, 116 A- 411, 
121 Me. 157, 26 AL.R 304 

84. Ala —^Bx parte American Ry. 
Express Co., 106 So 197, 213 Ala. 
151, granting certiorari Farmers & 
Merchants Bank of Samson v. 
American Ry Express Co, 106 So. 
195, 21 Ala App. 133 

85. N.H—R H Macy & Co v. 
Pennsylvania Transp. Co, 266 N. 
Y.S 194, 148 Misc. 129, affirmed 266 
NYS 198, 149 Misc. 460. 

86. Cal—^Pereira v Central Pac R 
Co., 4 P. 988, 66 Cal. 92 

87- Mo—^Wood V Steamboat Fleet- 
wood, 22 Mo 560 
10 C.J. p 191 note 31. 

Instnunent held receipt only 

Memorandum acknowledging issue 
of bill of lading, stating that it was 
solely for filing, and having prefaced 
to signature statement that signa¬ 
ture acknowledged only amount pre¬ 
paid, can be regarded only as a re¬ 
ceipt for money prepaid on shipment. 
—^McRary v. Southern Ry. Co., 94 S. 
B 107, 174 NC 663. 

88l Tex.—^Missouri, etc., R Co. v. 

Linton, Civ.App., 141 S.W. 129. 

10 C.J. P 191 note 32. 
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containing- the contract is to be issued, the receipt 
does not constitute the contract, but will be super¬ 
seded by the bill of lading when issued, so far as its 
terms are different from those in the bill of lading.^® 

If the receipt does not purport to contain any 
contract, but is simply an acknowledgment of the 
receipt of the goods for transportation, the law 
supplies the contract and fixes the rights and lia¬ 
bilities of the parties.®® 

The duty of the earner to transport the goods 
safely with reasonable dispatch and to deliver them 
to the consignee at the point of destination exists 
even though there is no shipping contract,®^ as the 
mere receipt of the goods, marked with their des¬ 
tination, is sufi&cient to give rise to contractual ob¬ 
ligations, without regard to the issuance of a ship¬ 
ping receipt.®^ 

The rules applicable to biUs of lading may be ap¬ 
plied to receipts in so far as bills of lading are re¬ 
garded as receipts,®® and these receipts have been 
held to be straight or nonncgotiable bills of lading 
within the acts of congress affecting such bills.®^ 
A statement on a receipt that a shipment was re¬ 
ceived subject to the conditions of the uniform bill 
of lading is of the same legal effect as if the pro¬ 
visions of the bill had been set out in full in the re- 
ceipt®5 

Duty to issue. The Interstate Commerce Act im¬ 
poses on the carrier of goods in interstate com¬ 
merce the duty to issue a bill of lading, infra § 123, 
or a receipt, and failure to deliver a receipt as re¬ 
quired imposes on the carrier the highest responsi¬ 
bility.®® In such a case the law implies the obli¬ 
gation of the earner to deliver the goods to the 


consignee at the address shown on the shipment 
within a reasonable time.®^ 

As evidence of delivery to carrier. Ordinarily a 
receipt is not essential to a complete delivery of 
goods to the carrier for transportation, but when 
issued is competent®® and prima facie, but not con¬ 
clusive,®® evidence of delivery to the carrier. 

Recitals as to quantity or condition. A receipt 
is not conclusive as to the amount of goods receipt¬ 
ed for, it being competent to show, as between the 
parties, that a different quantity was actually deliv- 
ered.i A receipt showing delivery of the goods to 
the carrier and reciting that they were received in 
good order is evidence that the goods were received 
in good order but, it is not conclusive of the 
question, constituting merely an admission, subject 
to explanation;® and the acknowledgment in a re¬ 
ceipt that cases of goods were received by the car¬ 
rier in apparently good condition docs not shift to 
the carrier the responsibility for damage resulting 
from improper packing, of which the carrier had no 
knowledge.^ A recital of what a scaled package is 
‘'said to contain” is not even prima facie evidence 
of the contents.® 

Indorsement of a shipping receipt has been held 
to transfer title to the goods.® 

§ 122. Bills of Ltading 

A bill of lading is a document issued by a carrier 
evidencing a receipt of and contract to carry and de¬ 
liver goods. 

An instrument issued by the carrier to the con¬ 
signor, consisting of a receipt for the goods and an 
agreement to carry them from the place of ship- 


89. HI —Merchants’ Despatch Transp 
Co. V. Furlhmann, 36 NE. 624, 149 
Ill. 66. 41 Am.SR. 265. 

10 C.J. P 192 note 33. 

90. Tenn.—Southern Express Co. v 
Womack, 1 Heisk. 256. 

81- Tex.—Galveston, eta, R. Co. v. 
Clemons, 47 S W. 731, 19 Tex.Civ. 
App. 452. 

92. NC—Smith v. Atlantic Coast 
Line R. Co., 79 SB. 433, 163 N.C. 
143 

10 C J. P 209 note IS¬ 
OS- La.—^Raphiel v American Ry. 
Express Co., 120 So. 786, 10 La 
App. 463. 

94. Pa—^Teller & Co. v. American 
Railway Express Co., 78 Pa.Super 
300. 

95l U S.—Lowden v. Iroquois Coal 
Co.. DC Ill, 18 PSupp. 923. 

90. Ala.—Southern Express Co v 
Malone, 78 So. 408. 16 Ala.App. 414, 


certiorari denied 78 So. 990, 201 
Ala. 700. 

97. Ala —Southern Express Co. v 
Malone, supra. 

98. ND—Knapp v. Minneapolis, St 
P. & S. S. M. Ry. Co., 159 N.W. 81, 
34 ND. 466 

99. Tex—Gulf, C & S F. Ry. Co. v. 
Rosenthal Dry Goods Co, Civ.App, 
207 SW. 167. 

1 - Iowa.—^Higley v. Burlingrton. etc, 
R. Co, 68 ISr.W. 829, 99 Iowa 503. 
61 Am.S R 250. 

10 C J. p 192 note 37. 

2. N C —Gibbs V. High Point, Thom- 
asville & Denton R Co, 154 S.W. 
916. 199 N C 806—Brown v South¬ 
eastern Express Co., 133 S.E. 414, 
192 NC. 25 
10 C J p 192 note 34. 

3- Me.—Goldberg v. Hew York, N. 
H & H R Co, 153 A. 812, 130 Me. 
96. 

10 C J. p 192 note 35 

4. Conn.—^Devinne Hallenbeck Co. v. 
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Autotyre Co., 154 A. 170, 113 Conn. 
97. 

Liability of carrier In case of im¬ 
proper packing see supra § 78 
Packing and shipment by bailee 
Carrier’s acknowledgment of re¬ 
ceipt of display screens in apparent¬ 
ly good condition did not shift to 
carrier, as against bailee, responsibil¬ 
ity for damage resulting from im¬ 
proper packing by bailee without ear¬ 
ner’s knowledge so as to relieve the 
bailee from liability—^Devinne Hal¬ 
lenbeck Co V. Autotyre Co., 154 A 
170, 113 Conn. 97. 

а. Ind —^Fitzgerald v. Adams Ex¬ 
press Co., 24 Ind. 447. 87 Am.D. 
341. 

10 C.J p 192 note 39. 

б . U.S—North Pennsylvania R. Co. 
V. Commercial Nat. Bank, Pa. 8 
S.Ct. 266, 123 U S 738, 31 L Ed 287. 

Ala.—Ocean S S Co. of Savannah v 
People’s Shoe Co., 81 So. 241. 202 
Ala. 594, conformed to 81 So. 245, 
17'Ala.App 34. 
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ment to the place of destination, is a bill of lad- 
ingJ 

A straight btU of lading is one in which it is 
stated that the goods are consigned to a specified 
person.^ 

An order hill is one in which it is stated that the 
goods are consigned to the order of any person 
named in the bill.® 

The term "spenf* has been applied to bills of lad¬ 
ing which have not been produced, surrendered, or 
canceled although the carrier has dehvered the 
goods represented by them to the person entitled 
thereto,^® 

‘"Blind haled/* Shipments billed by a carrier 
without designating a rate of charges are “blind 
billed.”ii 

§ 123. * Nature and Duty to Issue 

a. Nature 

b. Duty to issue 


a. Natnre 

(1) As receipt and contract 

(2) As evidence of delivery 

(3) As evidence of quantity and quality 

of goods 

(4) As evidence of title 
(1) As Receipt and Contract 

A bill of lading Is both a receipt and a contract; a 
receipt as to quantity and description of goods, and a 
contract to transport and deliver such goods .to the desig¬ 
nated person on the terms specified. 

A bill of lading is twofold in its character; it is 
a receipt as to the quantity and description of the 
goods shipped, and a contract to transport and de¬ 
liver the goods to the consignee or other person 
therein designated, on the terms specified in such 
instrument.l2 It is a mere receipt in so far as it 
admits the quantity, quality, or condition of the 
goods at the time they were delivered to the initial 


7- Pa—^Teller & Co. v. American 

Railway Rxprcbs Co, 78 Pa Super. 

300 

10 C J. p 192 note 42. 

Statutory definltioiis 

(1) California Civ Code $ 2126, de¬ 
fines a “bill of lading” as an instru¬ 
ment m writing signed by the car¬ 
rier or Its agent, describing the 
freight so as to identify it, stating 
the name of the consignor, the terms 
of the contract for carnage, and 
agreeing to deliver the freight to a 
specified person at a specified place. 
—^Pioneer Fruit Co. v. Southern Pac 
Co, 190 P. 50, 51. 47 Cal App. 44 

(2) Under Oklahoma Rev L1910 § 
828, a bill of lading is an instrument 
in writing, signed by a carrier or its 
agent, describing the freight so as to 
identify it—Shaff v Kramer, 235 P 
517, 109 Okl. 109—Chicago, R. 1 & 
P Ry Co V. Cleveland, 160 P 328, 61 
Okl 64 

Other definitioiui 

(1) “A contract to transport and 
deliver the goods to the consignee 
upon the terms therein specified ”— 
John Vittuci Co V Canadian Pac. 
Ry Co, DC Wash. 238 F. 1005, 1006 

(2) A document issued by a car¬ 
rier on land, showing a contract for 
carriage and delivery of goods—^Na¬ 
tional Wholesale Grocery Co v. 
Mann. 146 NF. 791, 793, 251 Mass 
238. 

(3) An agreement between a ship¬ 
per and a carrier for a considera¬ 
tion to deliver goods at a certain 
place to a specified consignee.—Swift 
V Davis, 193 N.Y.S. 848, 849, 118 
Misc. 205 

(4) AjOi mstrument issued by car¬ 


rier to consignor, consisting of a re¬ 
ceipt for the goods and an agree¬ 
ment to carry them from the place of 
shipment to destination —^Aman v. 
Dover & Southbound R Co, 102 S E. 
392, 393, 179 N.C. 310. 

(5) A memorandum or acknowl¬ 
edgment in writing, signed by the 
carrier, binding the carrier to trans¬ 
port goods as therein directed.—^Da¬ 
vis V Stamford Mill & Elevator Co, 
TexCiv.App, 260 SW. 1081, 1083 

8. Fla—Atlantic Coast Line R. Co 

V Roe, 109 So. 205, 207. 91 Fla. 762 

9- Fla—Atlantic Coast Line R. Co 

V Roe, supra. 

10. N Y —National Commercial Bank 
of Albany v. Lackawanna Transp 
Co. 69 NY.S. 396. 56 App Div. 270 
58 C J. p 1299 note 5 

11- U S —Standard Oil Co v. U S , 
N.Y, 179 F. 614, 622. 103 C.CA. 
172 

12- U S —^Louisville & N. R Co v 
Central Iron & Coal Co, Ala., 44 
set 441, 265 US- 59, 68 L Ed 900, 
affirming, CCA, 284 F. 250—Sec¬ 
ond Nat. Bank v Columbia Trust 
Co. CC.AN J, 288 F 17. 30 ALR 
1299—^Aktieselskabet Bruusgaard v. 
Standard Oil Co. of New Jersey, 
CC.A.NJ, 283 F 106, 107—U S 
V. Wells Fargo & Co., C C.A N.Y, 
271 F 180, 182—New York Cent. 
R. Co V. Mutual Orange Distribu¬ 
tors, Cal.. 251 F 230, 163 CC.A. 386 
—^King V Barbarin. Mich., 249 F 
303, 161 C.CA. 311—Vanderbilt v. 
Ocean S. S. Co., NY, 215 F. 886, 
132 C.C.A 226. 

Ala—^Louisville & N R. Co v. Cull¬ 
man Warehouse, 147 So. 421, 226 
Ala. 493. 


Cal —Pioneer Fruit Co. v Southern 
Pac Co, 190 P. 50, 51. 47 Cal.App. 
44. 

Ill—^Rudin V King-Richardson Co., 
143 N.E. 198. 311 Ill 513—Chicago. 
R I. & P. R Co. V North Ameri¬ 
can Cold Storage Co., 244 Ill App. 
522 

Mass—^Paine Furniture Co v Acme 
Transfer & Storage Co., 195 N.E. 
302, 290 Mass 195—^L. B Fosgate 
Co V. Atlantic Coast Line R R, 
160 NE 783, 263 Mass. 192—L L. 
Cohen & Co v. Davis, 142 N.E 75, 
247 Mass 259, reversed on other 
grounds Davis v. L L Cohen & Co, 
45 set 633, 268 U.S 638, 69 L Ed. 
1129. 

Minn—Great-Western Gram Co v 
Chicago, M & St P. Ry. Co., 204 
NW 47, 49, 163 Minn 371. 

Neb.—Omaha Elevator Co. v Chi¬ 
cago. B & Q R Co., 178 N.W. 211, 
104 Neb 566 

NY—^William C. Will Co. v. Cana¬ 
dian Nat Ry Co, 214 NYS. 513. 
216 App Div. 239—^DorlT v, Taya, 
185 N.YS 174, 176, 194 App Div. 
278—Schwalb v. Erie R Co., 293 
N.YS 842. 161 Misc 743—^Ameri¬ 
can Cotton Products Co. v. New 
York Cent. R Co, 255 NYS 672, 
142 Misc 821—Central Railioad of 
New Jersey v Berry, 165 N.Y.S. 
1041, 99 Mibc 560 

N.D.—^Knapp v. Minneapolis, St P & 
S S M Ry. Co, 159 NW. 81. 34 
N.D. 466. 

Tex—^Texarjeana & Ft S. Ry Co. v. 
Brass, Com App., 260 S.W 828, af¬ 
firming, Civ-App., 245 S W. 457, re¬ 
hearing overruled. Com App, 262 S. 
W. 737—^Morris v. Davis, Civ App., 
3 S.W.2d 109, 111—^Insurance Co. of 
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carrier's constituting as between the parties an ad¬ 
mission not necessarily conclusive, but subject to ex¬ 
planation,^^ except so far as the earner may he es¬ 
topped by the admissions, infra § 127, or be hound 
by the recitals of the bill because of the authority 
of the agent executing it, infra § 141. So far as a 
bill of lading states the terms on which the trans¬ 
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portation, detention, and delivery of the goods is to 
be made, it stands as a contract.^® 

Ordinarily the terms and obligations of the con¬ 
tract between a shipper and a conrurvin carrier of 
goods are to be found in and determined by the 
bill of lading,^® or the bill of lading together with 
the carrier’s filed tariffs.!'^ Each party is governed 


North America v. Irhy, Alexander 
& Irby, Tex.Civ.App., 263 SW. 
1071. 

Vt—Quiffley.v. Wiley, 179 A. 206, 107 
Vt 253 

Wash —John Vittucci Co. v. Cana¬ 
dian Pac Ry Co., 174 P- 981, 102 
Wash 686 

10 C J. p 193 note 43-—22 aJ. p 1109 
note 29. 

“As a receipt, it recites the place 
and d!ate of shipment, describes the 
groods as to Quantity, weight, dimen¬ 
sions, identification marks, and con¬ 
ditions, quality, and value. As a 
contract, it names the contracting 
parlies which includes the consignee, 
fixes the route, destination, and 
freight rate or charges, and stipu¬ 
lates the rights of and obligations 
assumed by the parties “—Schwalb v. 
Erie R Co. 293 NTS. 842. 846, 161 
Misc. 743—American Cotton Products 
Co. V. New Tork Cent R Co, 255 N 
Y.S. 672, 681, 142 Misc. 821. 

a “bill of lading" is in 
the nature of a receipt for goods by 
carrier but it may become a contract 
between carrier and shipper for de¬ 
livery of goods to owner or con- 
sigrnee.—^Bedig v. Southern Pac. Co., 
258 P. 148, 84 Cal.App. 325. 

13- Me—Lewis Poultry Co v. New 
York Cent R. Co., 105 A. 109, 117 
Me 482. 

Tex—^Morris v. Davis, 3 SW.2d 109, 
affirmed Davis v. Morns, Com App, 
13 S.W2d 63. 

14. Me.—^Lewis Poultry Co. v. New 
York Cent R. Co., 105 A- 109, 117 
Me 482. 

Mass— ’Ll. If Cohen & Co. v. Davis, 
142 N B 75, 247 Mass. 259, reversed 
on other grounds Davis v. L. L 
Cohen & Co., 45 S Ct 633, 268 U S 
638, 69 LiBd 1129. 

“As between the parties It is im¬ 
peachable for mistake, error, or false 
statements contained therein ”—^Be- 
dig V. Southern Pac Co., 258 P. 148 
153, 84 Cal App 325 
15u Vt—^Booth V. New York Cent 
R. Co, 112 A 894, 95 Vt 9. 

“A bill of lading is a contract in 
every sense of the term.”—Weed v. 
Boston & M R. R., 128 A 696, 699, 
124 Me. 336, 42 A.D.R. .487. 

‘When expressing consideration 
Wash—Oregon-Washington R. & 
Nav. Co. V. Seattle Grain Co., 178 
P. 648, 106 Wash. 1, affirmed 185 
P. 583, 106 Wash. 1. 


Defenses 

A bill of lading issued to a con¬ 
signor, and held by him, is subject 
to any meritorious defense against 
him, like any other contract—^Port 
Huron Machinery Co v. Chicago, M 
& St P. Ry. Co., 201 NW. 779, 199 
Iowa 295. 

Parties 

(1) Consignee who is to receive 
goods only for sale on commission, 
and notifies carrier to such effect, is 
not necessarily party to contract of 
carriage—New Tork Cent & R. 
R. Co. V. Tork & Whitney Co, 119 
NB. 855, 230 Mass. 206, affirmed in 
part and reversed m part on other 
grounds 41 S.Ct 509, 256 U S. 406, 65 
L.Ed. 1016. 

(2) A bill of lading is a contract 
between the transportation company 
and him who is interested in the 
shipment—^Michigan Cent R Co v. 
Mark Owen & Co, 41 S Ct 554, 555, 
256 IT S 427, 65 L Ed 1032, affirming 
judgment 1919, Mark Owen & Co v. 
Michigan Cent R Co, 125 NE. 767, 
291 111 149. 

(3) A “bill of lading” does not 
stand for, or represent the contract 
between the buyer and the seller.— 
Hines V. Scott 248 S.W. 663, 112 Tex. 
506. 

written contract 

A bill of lading issued by a rail¬ 
road company is treated as a writ¬ 
ten contract between the parties 
thereto—^Houston & T. C Ry. Co. v. 
Southern Architectural Cement Stone 
Co., 245 SW. 644, 112 Tex. 139. 

IG, NT—Davis v. Cayuga Operat¬ 
ing Co, 216 N.Y.S. 186, 217 App. 
Div. 675 

Pa —Keystone Pub. Co. v. Pennsyl¬ 
vania R. Co., 78 Pa Super. 486. 

10 C J. p 194 note 51. 

Evidence of entire contract 

(1) A bill of lading issued in ac¬ 
cordance with the Carmack amend¬ 
ment requiring it of carriers of in- 
.terstate commerce constitutes the 
entire contract. 

Ga —^Pleshnar & Adar v. Southern 
Ry Co, 127 S.B. 768, 160 Ga. 205, 
answers to certified questions con¬ 
formed to 128 S.E. 78, 33 GaApp. 
823 

Mass.—Aradalou v. New York, N BL 
& H R. Co., 114 N.B. 297, 225 Mass 
235. 

Mo—Cudahy Packing Co. v. Bixby, 
205 S.W. 865, 199 Mo.App. 589, cer¬ 
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tiorari denied 39 S Ct. 19, 248 US 
577, 63 LEd. 429 

(2) The terms govern the entire 
transportation—Lewis Poultry Co v 
New Tork Cent R Co, 105 A. 109, 
117 Me. 482. 

To ascertain what contract was en. 
tered into, bill of lading must be ex¬ 
amined, bearing in mind that it 
serves both as a receipt and as a con¬ 
tract —Louisville & N R. Co v 
Central Iron & Coal Co , AJa, 44 S Ct 
441, 265 U.S. 59, 68 LEd 900, affirm¬ 
ing CC.A, 284 P. 250 

Bill of lading and shipping order 
Bill of lading plainly limiting val¬ 
ue of goods to one thousand dollars, 
if construed with shipping order, 
blanks in release clause of which 
were filled by indecipherable scrawl, 
controls and is not modified by the 
shipping order —Aradalou v. New 
York. N H & H. R Co., 114 NB 
297, 225 Mass 235. 

17- N.Y.—Grand Trunk Western R 
Co. V. Makris, 255 N.Y.S 443, 142 
Misc. 807. 

Tariffs, schedules, and rules of in¬ 
terstate commerce commission as 
part of contract see supra § 119. 

Reference to tariffs 

A shipper is bound by tariffs, re¬ 
ferred to m bill of lading, providing 
that perishable freight will receive 
ordinary box car service on parts of 
road without protective service — 
Northern Wisconsin Produce Co v 
Chicago & N. W Ry. Co, 234 N.W. 
726, 203 Wis 549. 

TTniform bill 

Under Interstate Commerce Act S 
1, and filed and posted classification 
requiring the consignor to give no¬ 
tice if he wishes to ship other than 
under the uniform bill prescribed by 
the act, where the shipper, without 
notice of intention not to ship sub¬ 
ject to uniform bill of lading, availed 
itself of the reduced rale of such bill, 
its conditions were binding upon the 
parties —Siebert v Erie R R, 163 N 
TS 111. 

In. case of discrepancy 

While the bill of lading should 
conform to the tariffs, rules, and 
regrulations approved by the inter¬ 
state commerce commission, nevei^ 
theless, in case of a discrepancy, the 
published approved rules govern — 
Breazeale v. American By Exp. Co., 
137 So. 585, 18 LaApp. 59. 
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by the terms of the bill, and their respective rights 
and liabilities are regulated thereby.^S 

As contracts, bills of lading are prima facie con¬ 
tracts of both carriage and delivery's binding on 
carrier, shipper, and consignee as welL^® 

(2) As Evidence of Delivery 

A bill of lading is prima facie evidence that the 
goods represented thereby were delivered to the carrier. 

The issuance of a bill of lading carries the pre¬ 
sumption that the goods were delivered to the car¬ 
rier issuing the bill,^^ for immediate shipment,^^ 
and it is nowhere questioned that a bill of lading 
is prima facie evidence of the receipt of the goods 
by the carrier.23 This is true although a statute 
forbids the issuance of bills of lading, except for 
goods actually in the carrier’s possession In the 
absence of convincing testimony establishing mis¬ 
take, recitals in the bill of lading showing that the 
carrier received .the goods for shipment on a speci¬ 


fied day must control.^® A state statute which is 
merely declaratory of this rule applies to interstate 
as well as to intra-state shipments-^® 

(3) As Evidence of Quantity and Quality of 
Goods 

A bill of lading is prima facie evidence of the quan¬ 
tity and quality of the goods delivered, at least so far as 
external conditions are concerned. 

A bill of lading, as between the parties thereto and 
their privies, is prima facie evidence of the kind 
and quantity of the goods delivered to the carrier. 2 7 
It IS usual to insert in a bill of lading recitals to the 
effect that the goods were received in good condi¬ 
tion or in apparently good condition and such re¬ 
citals pertain to the instrument as a receipt-^s A 
statement in a bill of lading that the goods were 
received by the carrier in apparent good order is an 
admission that, so far as external appearance was 
concerned, the shipment was in good condition when 
received,^® and is sufficient to make out a prima 


18. Mmn.—Allegrrezza v. Great 

Northern Ry Co., 221 NW 428, 
175 Mmn 374. 

N.Y.—^Bers v. Brie R Co., 163 N Y S 
114, 176 App Div. 241. 

Va —Old Dominion S. S Co. v. 
Blakeman, 105 S B. 752, 129 Va 
206. 

10 C J. p 194 note 52. 

Bill admowledglng* receipt of g'oods 
from “owners” 

Althougrh consigrnees were also 
named in bill of lading:, as consign¬ 
ors, yet, where carrier acknowledged 
receipt of shipment not from con¬ 
signors but from owners, consignees 
were only prima facie owners of 
goods shipped.—King v. Barbarin, 
Mich., 249 F. 303, 161 CC.A- 311 
18- Ala—Ocean S S Co. of Savan¬ 
nah V. People's Shoe Co, 81 So 
241, 202 Ala. 594, conformed to 81 
So 245, 17 Ala.App 34 

20. N Y —Glanzcr v. Cunard S S 
Co, 212 NY.S. 500, 214 AppDiv. 
473. 

21. Conn.—Shore v. New York, N. H 
& H R Co, 121 A. 344, 99 Conn. 
129. 

Miss—^Hill Mfg. Co. V. New Orleans, 
M & C R R. Co, 78 So. 187, 117 
Miss 548, certiorari denied New 
Orleans, M & C- R. Co. v Hill Mfg 
Co. 39 set 11. 248 U.S. 571, 63 
DBd 426. 

ND—^Knapp v. Minneapolis, St P. & 
S S. M Ry. Co, 159 N.W. 81, 34 
ND. 466 

22. Tex—U. S Fire Ins. Co of New 
York V. St. Louis. B. & M. Ry Co, 
Civ.App, 41 S W.2d 118, reversed 
on other grounds St. Louis, B & M 
Ry Co V. U. S Fire Ins. Co of 
New York, Com.App., 60 S.W.2d 
196. 


23. D S —^Inland Waterways Corpo¬ 
ration V. Standard Commercial To¬ 
bacco Co. CCLa, 65 F 2d 715. 

Mo—^John Deere Plow Co. v Ameri¬ 
can Bxpress Co, App, 203 S W 
488. 

Tex —Gulf, C & S. F. Ry. Co. v 
Galbraith, Civ App, 39 SW.2d 91 
10 C.J. p 199 note 96. 

The role as stated in Corpus Jhns 
IS quoted in Jenckes Spinning Co v. 
New York. N H & H. R. Co,, 126 
A. 753, 46 RI. 264. 

Contxadiction 

A bill of lading, acknowledging 
carrier's receipt of goods, is only ad¬ 
mission, which may be contradicted 
by showing true facts—^R. J. Reyn¬ 
olds Tobacco Co v, Boston & M. R. 
R. Mass. 10 N E 2d 59. 

24. Ark—^Martin v. St. Louis, etc, 
R. Co, 19 SW 314, 55 Ark. 510. 

25. Ky.—^Illinois Cent R Co. v. 
Nelson. 97 S.W. 757, 30 KyL. 114. 

28. Mmn.—Great Western Gram Co. 
V. Chicago, M & St P. Ry. Co, 204 
N.W. 47. 163 Minn. 371. 

27. Tex—Gulf, C. & S. F. Ry. Co 
V Kempner, Com App, 282 S W 

793, reversing. Civ App, 275 SW 
459—Gulf, C & S. F Ry. Co v 
Galbraith, Civ App , 39 S W.2d 91— 
Insurance Co of North America v. 
Irby, Alexander & Irby, Civ App, 
263 SW. 1071. 

Becital as to weight 

(1) Weights slated in a hill of 
lading are prima facie evidence of 
the amount received and the fact 
that the weighing was done by an¬ 
other will not relieve the carrier 
where it accepted such weight andj 
entered it in the bill of lading.— ^ 
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Baker v H Dittlinger Roller Mills 
Co , Tex Civ App., 203 S W 798. 

(2) However, the carrier will not 
be liable if he proves delivery of all 
goods received although the weight 
at destination is less than that stal¬ 
ed in the bill of lading—^Baker v. H. 
Dili linger Roller Mills Co, supra. 
Bebntt^ 

The part of bill of lading which is 
a receipt is only prima facie evidence 
of what goods were delivered by 
shipper, and may be rebutted by 
proof of tender of goods in like or¬ 
der and condition as when received. 
—Gulf, C. & S. F. Ry. Co v. Kemp¬ 
ner, TexCom.App, 282 SW. 795, re¬ 
versing Civ.App, 275 S,W. 459. 

2Sl U S —Cheek Neal Coffee Co. v. 
Osaka Shosen Kaisha, D C.La „ 36 
F2d 256, affirmed, CC.A, 39 F.2d 
1021 . 

10 C.J. p 200 note 7. 

The role as stated in Corpus Juris 
has been relied on in support of a 
holding that a recital in bill of lad¬ 
ing that coffee was in apparent good 
order when received was not con¬ 
tractual and did not amount to waiv 
ranty as between parties —Cheek 
Neal CoUee Co v Osaka Shosen Kai¬ 
sha, DC.La, 36 F2d 256, affirmed, C. 
C A, 39 F2d 1021. 

29. Me —Goldberg v New York, N. 
H. & H R Co. 153 A. 812, 130 Me. 
96 

Pa—Beresm v Pennsylvania R. Co.» 

176 A. 774, 116 Pa.Super. 291. 

As notice of inherent quality 

Bill of lading, slating that ship¬ 
ment was carbonated nonalcoholic 
beverage, received in apparent good 
order, does not give earner conclu¬ 
sive notice of inherent quality of 
goodSk where it further recited that 
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facie case against’the carrier that the goods were 
in apparently good condition so far as ordinary in¬ 
spection without opening the packages would dis- 
close,^® and to place on the carrier the burden of 
proving that the goods were not in such apparently 
good condition when received, as discussed infra § 
254. However, such a statement relates only to 
external conditions, and it is, of course, open to the 
carrier to show that the damaged condition existed 
at the time of the receipt of the goods, but was not 
apparent on inspection.^! The statement creates no 
presumption against the carrier^^ and does not 
make out even a prima facie case with reference to 
damage not apparent.33 The rule as generally stat¬ 
ed is that the recital as to the condition of the goods 
is prima facie evidence only as to that fact, and the 
carrier may show the contrary but a recital of 
good condition may be binding on the carrier when 
the bill was intended to be negotiated and is held 
by a bona fide transferee for value.^5 A bill of 
lading IS evidence that merchandise was delivered to 
the carrier m good condition in the absence of any 
notation or entry thereon to the contrary.36 

Where quantity of goods guaranteed. The car¬ 


rier may by stipulation guarantee the quantity of 
goods received so that the recital of the bill of lad¬ 
ing will be conclusive, even as against mistake, and 
render the carrier liable for any shortage.37 

(4) As Evidence of Title 

A bill of lading furnishes presumptive documentary 
evidence of title to the goods represented thereby. 

A bill of lading serves as documentary evidence 
of title,®* providing proof of ownership if a straight 
bill, and title to the goods themselves if an order 
bill,®* as by mercantile law and usage the bill of 
lading stands as a substitute and symbolic repre¬ 
sentative of the goods therein described,^® and car¬ 
ries the legal title to the consigpnment,^! so that, 
as shown in § 128, a transfer of the bill of lading 
is a transfer of the goods evidenced by it, and pos¬ 
session s 3 nnbolized by a bill of lading is the same 
as actual possession.^® The form in which a bill 
of lading is taken is indicative of the title to the 
goods shipped,!® but is not always conclusive,!! as 
the bill IS only presumptive evidence of ownership 
of the goods.!5 By taking the bill of lading in the 
name of the consignee the shipper vests apparent 


contents and condition of contents 
were unknown.—Michellod v. Oregon- 
Washington R & Nav. Co, 168 P. 
620, 86 Or. 329. 

30l N J.—Sprotte v. Delaware, D & 
W. R. Co., 101 A. 518, 90 N.J Daw 
720 

10 C J. p 201 note 11. 

31- U S —Mourner v. XT. S, D C N 
Y. 16 P.2d 812, affirmed, CG.A., 16 
P2d 815. 

10 C.J. p 200 note 9. 

32L NY.—Harry Meyers Co. v. Cun- 
ard S. S Co., 244 NY.S. 114, 137 
Misc. 875. 

33L N.J.—Sprotte v. Delaware, D & 
W. R. Co., 101 A- 518, 90 N.JLaw 
720. 

N Y —^Harry Meyers Co. v. Cunard 
S S Co., 244 NY.S. 114, 137 Misc 
875. 

10 C.J p 201 note 10. 

34b Ala—Smith v McDonald, 130 
So. 516. 24 Ala.App. 88. 

10 C J p 201 note 13. 

The text of Coitus Juris has heen 
cited in Smith v McDonald, 130 So 
516, 24 AJaApp. 88. 

35- Ga.—^Louisville, etc, R. Co. v 
Pferdmenges, €8 S.E. 617, 8 Ga 
App. 81. 

36. N.C.—Gibbs V. High Point, 

Thomasville & Denton R. Co., 154 
SW. 916, 199 NC 806—^Brown v 
Southeastern Express Co, 133 S 
B. 414, 192 N.C. 25- 

10 C J- p 200 note 8. 

37. U.S.—Sawyer v- Cleveland Iron 


Min. Co, N.Y., 69 P. 211, 16 C C.A. 
191. 

10 C J p 200 note 5. 

38. Neb.—Omaha Elevator Co. v 
Chicago. B & Q R Co., 178 NW. 
211, 104 Neb 566. 

N.Y—Schwalb v Brie R. Co, 293 N. 
Y S 842, 161 Misc 743—American 
Cotton Products Co. v. New York 
Cent. R Co, 255 N.Y.S. 672, 142 
Misc. 821. 

39- N Y —Schwalb v. Ene R Co. 
293 N.Y.S. 842, 161 Misc 743. 

40, Colo —People v Home Oil & 
Supply Co., 34 P2d 67, 95 Colo. 
143. 

Ga —^Baker v. Central Grocery Co, 
83 S E. 504, 15 Ga App 377—Orr v. 
Planters' Phosphate & Fertilizer 
Co, 68 S.E 779, 8 Ga.App 59. 
Mass.—National Wholesale Grocery 
Co. V. Mann, 146 NE. 791, 251 
Mass. 238. 

N.Y—Swift V Davis, 193 N.Y.S. 848, 
118 Misc. 205 

N.C—^Lawshe v. Norfolk-Southern R 
Co, 132 SB 160, 161. 191 N C. 473 
Vt—Quigley v. Wiley, 179 A- 206, 
107 Vt. 253. 

10 C J. p 193 note 44 

The rule as stated in Corpus Juris 
has been referred to in Quigley v 
Wiley, 179 A. 206, 107 Vt. 253. 

Purpose of federal statutes 

Federal Bills of Lading Act was 
enacted to make bill of ladmg take 
place of goods shipped so that goods 
would be emancipated from rules of 
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procedure interfering with its trans¬ 
portation—^Frederick Leyland & Co 
V Webster Bros & Co.,» Tex Civ.App, 
283 S W 332, error dism Webster 
Bros. & Co. v. Frederick Leyland & 
Co, 283 SW 1071, 115 Tex. 611. 
iShipper retaining* bill 

(1) Seller was not divested of ti¬ 
tle to lumber sold buyer by unau¬ 
thorized delivery thereof to it, where 
bill of lading was attached to draft 
for purchase price, and was not sur¬ 
rendered to buyer —^Franklin Bank 
of St. Louis, Mo., V. Bocckeler Lum¬ 
ber Co, 147 N E. 722, 83 Ind.App 94. 

(2) A shipper who retains the bill 
of lading IS authorized to take pos¬ 
session as against the buyer, and on 
default in payment at the time of 
the diversion, the buyer cannot com¬ 
plain—Krug Coal Co. v. C. G. Blake 
Co. 218 Ill-App 85. 

41- Iowa.—^Port Huron Machinery 
Co. V Chicago. M & St P. Ry. Co, 
201 NW 779. 199 Iowa 295, 

S C —^Edwards v. Cottingham. 171 S 
E 621, 171 S C 131 

42- Iowa—Morse v. Chicago, etc., R. 
Co.. 34 NW 825, 73 Iowa 226 

43- Ill —^Rudin V. King-Richardson 
Co., 143 NE. 198, 311 Ill. 513. 

44- Ill —^Rudin v. King-Richardson 
Co, supra. 

Minn—^Bamk v. Chicago, M & St. P. 
Ry. Co, 179 N.W. 899, 147 Mmn. 
175. 

45- Cal.—^Bedig v. Southern Pac. Co., 
258 P. 148, 84 Cal App. 325. 
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title in him;^® but the presumption to this effect 
IS not conclusive and may be rebutted by special 
clauses in the bill of lading or by evidence aliunde.^^ 
The shipper may make a bill of lading in such a 
manner as to show no intention of passing the title 
in the goods, but rather to reserve in himself a jus 
disponendi; whether or not there is such an inten¬ 
tion must depend on all the circumstances of the 
case,^* but where, except for the form of the bill, 
the property would have passed to the buyer on 
shipment of the goods, the seller’s property in the 
goods will be presumed, in the absence of evidence 
to the contrary, to be only for the purpose of se¬ 
curing payment^® If the consignee refuses to re¬ 
ceive the goods It will be presumed that the title has 
revested in the consignor.®® When, by the contract 
between the seller and purchaser, legal title has 


passed to the purchaser, such title is evidenced not 
by the bill of lading but by the contract of sale-^i 

b. Duty to Issue 

It IS the duty of the carrier to issue a proper bill 
of lading, although failure to issue will not prevent the 
relationship of shipper and carrier from arising. 

It is the duty of a carrier to issue a proper bill of 
lading52 to the owner of the goods shipped.®3 No 
particular form or solemnity is required,®^ but the 
bill must contain a description of the goods,®® using 
ordinary care with reference thereto,®® and refusal 
to issue a bill except with a notation that goods 
were in damaged condition, which was not true, is 
refusal to issue a bill.®^ A uniform bill of lading 
having been prescribed by the interstate commerce 
commission, all mterstate shipments are deemed to 
be under the rights and liabilities defined thereby.®® 


46L Mmn —^Litchfield Bank v. El¬ 
liott. 86 NW. 454, 83 Mmn 469 
10 C J. P 205 note 54 

Frixua fade evidence of title 

(1) The naming of one as con¬ 
signee in a bill of lading is pnma 
facie evidence that the one named 
has title to the goods consigned — 
Pacific Lumber Agency v National 
Aircraft Materials Corporation, Vt, 
182 A. 192 

(2) In action for purchase price of 
lumber, effect of bills of lading as 
pnma facie evidence of title was 
only to relieve seller in its opening 
from doing more to establish fact of 
ownership than to show contents of 
documents by admissible evidence — 
Pacific Lumber Agency v. National 
Aircraft Materials Corporation, su¬ 
pra. 

(3) Presumption as to ownership 
arising from bills of lading became 
functus officio when evidence tending 
to show contrary was introduced and 
burden remained on seller suing to 
recover purchase price to show that 
title was as it claimed it to be — 
Pacific Lumber Agency v. National 
Aircraft Materials Corporation, su- 
pra. 

(4) In action to recover purchase 
price of lumber on theory that presi¬ 
dent of defendant’s grantor in mak¬ 
ing purchase acted as undisclosed 
principal of grantor, uncontradicted 
testimony of president showing that 
he purchased lumber personally, that 
it was sold to him on his personal 
credit, that it was shipped according 
to his instructions, and that he and 
not grantor received benefits of 
transaction so completely rebuts the 
presumption of title arising from 
fact that grantor was consignee 
named in bills of lading as to au¬ 
thorize directed verdict —^Pacific 
Lumber Agency v National Aircraft 
Materials Corporation, supra. 


Bights of consignee 

(1) Carrier’s contract to ship 
goods under straight bill of lading 
IS a contract for benefit of consignee 
which was party to bill.—State Bank 
of Be Pere v. Chicago & N. W. By 
Co, 248 NW, 423, 211 Wis. 465. 

(2) Consignee’s rights under 
straight bill of lading were not am¬ 
bulatory and could not be devolved 
upon shipper’s assignee of account 
against consignee —State Bank of 
Be Pere v. Chicago & N. W Ry Co, 
supra. 

47- U S —^Merchants’ Bxch. Bank v 
McGraw, Wash., 76 F. 930, 22 C C 
A 622 

10 C J p 205 note 55. 

48. Vt—Quigley v. Wiley, 179 A, 
206, 107 Vt. 253. 

10 C.J p 205 note 56. 

The Corpus Juris text and cases 
cited are relied on to support the 
statement that the shipper may re¬ 
serve to himself the jus disponendi 
and a bill of lading made for the 
benefit of the consignor or his order 
IS strong proof of his intention so to 
do—Quigley v. Wiley, 179 A. 206, 
107 Vt. 253. 

49- Ohio—Van Leunen Co. v. Med- 
dock, 16 Ohio App. 309 

F. o. h. contracts 

In f. o b contracts title passes to 
the buyer at the time of delivery to 
the carrier and, although this rule 
IS subordinate to the intention of the 
parties, the fact that the bill of lad¬ 
ing is made out to seller or order 
does not indicate an inconsistent in¬ 
tention —^Miller V New York Cent R. 
R., 200 NTS 287. 205 App Biv. 663. 

50. Ala.—Ezell v. English, 6 Port. 
311 

51. Ill.—Chicago, R. I & P. R. Co. v. 
North American Cold Storage Co, 
244 lUApp. 522. 
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Traaisfer of seller’s interest 

Where ownership is not evidenced 
by bill of lading, a carrier cannot 
obtain title to goods shipped by pay¬ 
ing seller, who was consignee, 
amount of draft which buyer had 
not paid, and receiving assignment 
of seller’s Interest—Chicago, R 1. & 
P R. Co V North American Cold 
Storage Co. 244 Ill App. 522 
BSL Ala—^Louisville & N R Co v 
Williams, 97 So 817, 210 Ala. 268. 
NY.—^Dobbins v. Belaware, L & W 
R. Co. 163 N.Y.S 849. 177 App 
Div. 132 

53. Ala —^Louisville & N R Co v. 
Williams, 97 So. 817, 210 Ala. 268 

La—Landis v. Barling, 2 Rob 70 

54. U S.—^Mobile & M. R Co v. 
Jurey, Ala, 4 S Ct 566, 111 U.S. 
584, 28 LEd 527. 

10 C.J p 193 note 47. 

55. Tex —^Insurance Co of North 
America v Irby, Alexander & Irby, 
C1V.APP, 263 SW. 1071. 

56. Okl —Chicago, R I & P. Ry. 
Co V Cleveland. 160 P. 328, 61 OkL 
64. 

57- N Y —^Bobbins v Belaware, L & 
W R. Co. 163 N Y.S. 849. 177 App. 
Biv 132. 

Proof of refusal to issue 

In an action for conversion follow¬ 
ing sale of goods by the carrier on 
refusal of the shipper to accept a 
bill of lading with a notation that 
goods were damaged, proof that cai^ 
rier refused to deliver a bill of lad¬ 
ing without notation that goods were 
in damaged condition, where such 
was not the fact, is sufficient proof 
of allegation that carrier wholly re¬ 
fused to issue a bill of lading—Bob¬ 
bins V Belaware, L & W R. Co., 163 
N-Y S 849, 177 App Biv. 132 

58. Conn—^New England Fruit & 
Produce Co. v. Hines, JL16 A. 243, 
97 Conn. 225. 
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It is not essential that a bill of lading be issued, for 
in the absence of any such instrument the rights of 
the shipper and the duty of the carrier are fixed by 
the applicatory rules of law.®^ Failure to issue a 
bill of lading as required by the Carmack amend¬ 
ment does not relieve the carrier of liability on a 
contract of interstate shipment entered into without 
a bill of lading,®® and the requisite stipulations of 
bill or contract as prescribed by the federal stat¬ 
utes or valid regulations of the interstate commerce 
commission will attach and govern the rights of 
the parties.A carrier may properly refuse to is¬ 
sue a bill of lading for property delivered to it 
when the ownership of the property is m dispute.®^ 
A separate bill of lading is required for each ship¬ 
ment of goods.®* 

Where the relation of carrier and shipper exist¬ 
ed but the bill of lading was not yet signed, the 
rights and liabilities of the parties must be deter¬ 
mined under the terms of the standard bill of lad¬ 
ing made out for the goods and mailed to the car¬ 
rier.®^ 

An oral contract of shipment is valid,®® at least 
so far as intra-state shipments are concerned. 

§ 124. ■ Validity 

Bills of lading must be just and reasonable in their 


terms, conforming to the laws regulating them, and is¬ 
sued only for property in the carrier’s possession. 

A bill of lading is legal when within the policy 
and edicts of the law regulating the relation be¬ 
tween the carrier and him who is interested in the 
shipment,®® and the terms of bills of lading of com¬ 
mon carriers who are subject to federal laws may 
be fixed by congress ®'^ Bills of lading must be 
just and reasonable,®® and, although legal condi¬ 
tions and limitations in a carrier’s bill of lading 
duly filed with the interstate commerce commission 
are binding until changed by that body, illegal con¬ 
ditions are void even though they are so filed.®* 

No valid bill of lading can be issued unless the 
carrier has received, or is in possession of, prop¬ 
erty to transport, or divert beyond its original des- 
tination.7® Where the signature of the agent of 
the carrier is required, use of a stamped signature 
of the carrier is not sufficient to sustain the validity 
of the bill where the stamp on its face indicated it 
was intended to record only part of the transaction, 
the remainder of which was be inserted in a 
blank left for that purpose.^! The date has been 
said to be a material part of a bill of lading.^* 
Where no damage results to the owner of goods 
shipped because of a mistake in naming the con¬ 
signor, the carrier is not liable for such mistake.^* 


59- N C —Newman v. Seaboard Air 
Line Ry Co. 124 S.B 637. ISS N. 
C 341—^Aman v. Dover & South¬ 
bound R Co, 102 S E 392, 179 N.G 
310—^McRary v. Southern Ry. Co, 
94 S E 107, 174 N C. 563. 

10 C J P 193 note 46. 

The Corpus Juris test has been 
cited as authority in Aman v. Dover 
& Southbound R Co., 102 S.E. 392, 
179 N.C. 310 

SO. N C.—^Bryan v Louisville & N 
R Co. 93 S.E. 750, 174 NC. 177— 
Davis V. Norfolk & S R. R, 90 
SE- 123, 172 NC. 209. 

ei. U S —Charles J. Webb Sons Co 
V. Central R. Co. of New Jersey. 
D.CN.Y, 28 P2d 392, affirmed, C. 
CA, 36 F2d 703. 

N C.—Aman v. Dover & Southbound 
R Co.. 102 S E. 392, 179 N C. 310— 
Bryan v. Louisville & N R. Co., 93 
SE 750, 174 N.C 177 
W Va —Western Maryland Ry Co. v 
Cross, 123 S.E. 572. 96 W.Va 666. 

10 C.J p 194 note 49. 

TTniform hill of ladixigr 

Where a railroad carrier receives 
an interstate shipment without issu¬ 
ing* any bill of lading or making a 
contract with the shipper its liabil¬ 
ity is governed by the terms of a 
uniform bill of lading published and 
filed with the interstate commerce 
commission.—Lazarus v. New York 


Cent. R R, DCNY, 271 P. 93, re¬ 
versed on other grounds, C C A., New 

York Cent R Co. v. Lazarus. 278 P. 

900 

62. U S —^Hynds v. Schalf, C.C.A. 
Okl. 46 F.2d 275. 

63. NY-—^Morris & Co. v. Southern 
Express Co, 189 N Y S. 26, 197 App. 
Div. 930. 

64u Wis—Ashton v. Chicago & N. 
W. Ry. Co., 225 NW. 328. 198 Wis 
618. 

65. N C —^Newman v. Seaboard Air 
Line Ry. Co., 124 S.E. 627, 188 N 
C 341 

10 C J. p 193 note 48. 

66. U S —^Michigan Cent R. Co. v. 
Mark Owen & Co, 41 S Ct. 554, 226 
U.S 427. 65 LEd 1032, affirming 
Mark Owen & Co v. Michigan Cent 
R Co., 125 N E 767, 291 Ill 149. 

67. U.S—Alaska S S Co. v U S, 
D.CN.Y, 259 P 713, reversed on 
other grounds U S. v. Alaska S. S 
Co, 40 set- 448, 253 US 113, 64 
LEd. 808 

63. NY.—South & Central American 
Commercial Co v. Panama R Co, 
142 NE 666, 237 NY. 287, affirm¬ 
ing 199 N.YS. 92, 205 App Div 
123 

69. U.S —^Boston & M R R v 
Piper, 38 S Ct. 354, 246 U S. 439, 62 
L.Ed. 820, AnnCasl918E 469, af- 
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‘ firming Piper v. Boston & M R 
R., 97 A 508, 90 Vt. 176. 

70. Neb —Omaha Elevator Co v. 
Chicago, B & Q R Co., 178 NW 
211, 104 Neb 566. 

After possession, lost 

After a carrier has transported 
property, and permanently lost pos¬ 
session and control of it by delivery 
under the original bill of lading, its 
subsequent bill of lading to divert 
the original consignment to a diRor- 
ent destination is void—Omaha Ele¬ 
vator Co. V Chicago, B & Q R Co, 
178 NW. 211. 104 Neb 566. 

71- Pa—^Harris Bros Corporation v 
Philadelphia & Reading Ry. Co, 84 
Pa.Super. 116. 

73. Md—^Merchants Nat. Bank v 
Baltimore, etc, Steamlioat Co. 63 
A. 108, 102 Md 573. 

73. Mmn—Cohen v Minneapolis, St. 
P. & S S M. Ry. Co, 158 N W. 334, 
133 Mmn 298. 

Wrong person named consignor 
A carrier is not liable for damages 
for its carelessness in inserting the 
name of the wrong person as con¬ 
signor. in consequence of which such 
person was paid for the shipment, 
where prior to the commencement of 
suit he had returned the money thus 
wrongfully paid, although the money 
was garnished in the hands of the 
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Exchange or reconsignment bills can validly be 
issued only where the lading received at the point 
of origin has remained intact.'^^ 

The terms of an original through bill of lading 
for an interstate shipment cannot be altered by a 
second bill issued by a connecting carrierJ^ 

§ 125. Delivery and Acceptance 

A bill of lading delivered and accepted constitutes the 
contract of carriage even though not signed, but bills 
should be signed by the shipper where the statute so 
requires. 

The law presumes that the shipper has assented 
to, and agreed to be bound by, reasonable and valid 
provisions in the bill of lading,^® and when it is 
delivered by the carrier to the shipper and accepted 
by him it is presumed to constitute the contract for 
carriage, whether or not he has signed it,*^^ and al¬ 
though he did not read it,although until signed 
and delivered it does not become a bill of lading 
stricti juris but a bill of lading given to the 
shipper after his goods have been shipped and it is 
too late for him to recede will not be bmding on 
him.®® 

The shipper receiving the bill of lading is con¬ 
clusively presumed to have read it and to have ac¬ 
quiesced in its terms, in the absence of fraud, im¬ 
position, or mistake,in so far as the provisions 
therein contained are lawful and not opposed to 


public policy. Where shippers have been given 
an opportunity to read bills of lading before sign¬ 
ing them, they are bound by them so far as they ex¬ 
press the terms of the contract of shipment,®® but 
if the shipper is prevented by fraud of the carrier’s 
agent from reading the contract he is not bound 
thereby.®^ Words written on a bill of lading with¬ 
out the shipper’s consent or direction form no part 
of the contracL®® 

Bills of lading must be signed by the shipper 
where it is so required by statute,®® but in the ab¬ 
sence of statute need not be signed in order to bind 
the shipper.®*^ 

Acceptance by a shipper of a second bill of lad¬ 
ing, issued by a connecting carrier, is not a waiver 
by the shipper of any rights accruing under the 
original bill issued by the initial carrier.®® 

In determining whether the relationship of ship¬ 
per and carrier exists, that bills of lading were de¬ 
livered contrary to the statute may be considered.®® 

§ 126. • Construction • 

Bills of lading are to be construed according to the 
rules applicable to the construction of contracts gen¬ 
erally. 

As far as the bill of lading is a contract, the 
language used therein is subject to the rules of con¬ 
struction which govern other contracts.®® Being a 


consignee—Cohen v. Minneapolis, St 
P & S. S. M. Ry. Co.. 15S N.W. 334, 
133 Minn 298. 

74b U.S —^Boatmen's Nat. Bank of 
St Louis V St Louis Southwestern 
Ry. Co, CC.A.Ark.. 75 F2d 494, 
certiorari denied St. Louis South¬ 
western Ry. Co. V. Boatmen's Nat 
Bank of St. Louis, 55 S Ct. 830, 295 
TJS. 751, 79 LEd 1695. 

75b U S —^Missouri, K. & T Ry Co 
of Texas v. Ward, Tex., 37 S Ct 
617, 244 U.S 383, 61 L.Ed 1213 

7ai Vt—Charles Bianchi & Sons v 
Montpelier & W. R. R. Co., 104 A. 
144, 92 Vt 319. 

77. U.S.—Charles J. Webb & Sons 
V. Central R Co. of New Jersey, 
CCANY, 36 F.2d 702. affirming 
D C, Charles J. Webb Sons Co. v 
Central R Co. of New Jersey, 28 
F2d 392. 

10 C J. p 194 note 53. 

Proof of custom is not admissible 
to vary terms of a bill of lading 
where the custom has been express¬ 
ly stipulated against —^Tallassee 
Falls Mfg. Co V. Western Ry of 
Alabama, 29 So. 203, 128 Ala 167. 

S.C.—Johnstone v Richmond, 
etc., R. Co, 17 SB. 512, 39 S C 55. 
79- U.S.—Charles J. Webb & Sons 


V. Central R. Co. of New Jersey, 
CCAN.Y, 36 F2d 702, affirming, 
D C, Charles J. Webb Sons Co v. 
Central R Co. of New Jersey, 28 F. 
2d 392 

80. Wash—^John Vittucci Co v. 
Canadian Pac Ry. Co., 174 P 981, 
102 .Wash 686 

81. Cal.—^Yorke v. Pickwick Stages 
System, 298 P. 831, 113 Cal App. 
566 

10 C J. p 194 note 55 

The text of Corpus Juris has been 
relerred to in Yorke v. Pitkwick 
Stages System, 298 P. 831, 113 Cal 
App 566. 

82. Mass—Cox V. Central Vermont 
R Co, 49 N E. 97, 170 Mass. 129 

83. Ark —Arkansas Western Ry 
Co V. Robson, 285 S.W. 372, 171 
Ark 698 

84. Tex —Southern Pac. R. Co v. 
Meadors, 140 S W. 427, 104 Tex. 
469. 

10 C.J p 194 note 57. 

85. Ky.—Cincinnati, N O. & T. P. 
Ry Co. V. Luke, 186 SW. 875, 171 
Ky. 50, denying rehearing 184 S.W. 
1132, 169 Ky, 560. 

86. U.S.—Old Colony Trust Co. v. 
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Atlanta, B. & A. R. Co, D.C-Ga., 
264 F. 355. 

10 CJ. p 194 note 53 [c] (2). 

87- Okl —Chicago, R I. & P. Ry. 
Co. V. Geissler, 61 P.2d 14 

88. U.S—^Missouri, K & T Ry. Co. 
of Texas v. Ward, Tex., 37 S Ct. 
617, 244 U.S. 383, 61 LEd 1213 

89. Ark.—Graysonia, N. & A R. Co. 
V Newberger Colton Co., 282 S-W. 
975. 170 Ark 1039 

90. Ala—^Logan v. Mobile Trade Co., 
46 Ala 514. 

10 C J. p 195 note 58. 

Provisions of other instruments re¬ 
ferred to 

A provision of a through hill of 
lading, issued by a railroad company 
for a shipment to a European port, 
that the property should he subject 
to all conditions expressed in the 
regular forms of bills of lading in 
use by the steamship company at the 
time of shipment, is valid, and makes 
the conditions of the ocean hills a 
part of the contract.—^The Susaue- 
hanna, C.C.A.Md., 296 F. 461, affirm¬ 
ing, D C., 291 F. 698. 

Particular bills of '■adlTig’ construed 
<1) A description m bill of lading, 
''one carload of scrap iron," did not 
import that the contents of the car 
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contract in writing, its construction is a question of 
law,®i It is to be construed as a whole,®^ effect 
given, if possible, to all its parts,®® and invalid con¬ 
ditions will not necessarily render the whole con¬ 
tract invalid, as it may be enforced as far as it is 
valid.®^ A consistent, rather than an inconsistent, 
construction of the various clauses of a bill is to be 
adopted if possible. ®5 It is to be construed accord¬ 
ing to Its terms,®® and, where the terms employed 
have by usage acquired a particular signification, 
the parties will be presumed to have used them in 
that sense.®*^ A bill having been prepared by the 
carrier, it is to be construed most strongly against 
the carrier.®® In construing a bill to determine who 
is the consignee, admittedly fictitious symbols des¬ 
ignating the consignee will be disregarded.®® 

The court will look to the mode of transporta¬ 


tion by means of which the contract is to be per¬ 
formed in construing the bill of lading.^ 

Where a bill of lading is silent as to route, its 
effect IS the same as if there was a provision there- 
m giving the carrier a right to select any usual 
route, and such provision thus inserted by law is 
as unassailable by parol evidence as any express 
term of the contract.® 

§ 127. • Effect as Estoppel 

A bill of lading, unless properly qualified, may op¬ 
erate as an estoppel, preventing the carrier from denying 
receipt of goods of the quantity and quality described 
in the bill. The shipper may also be estopped by the 
bill. 

A bill of lading may contain constituent elements 
of estoppel and thus become something more than a 


could be mixed or mingrled without 
damagro, so as to relieve the earner 
for improper reloading* in transit, it 
appearing that the shipper had put 
iron of a different nature in different 
parts of the car.— Im L. Cohen & Co 

V Bavis, 142 NE. tS, 247 Mass. 259, 
reversed on other grounds Davis v. 
D. L. Cohen & Co, 45 S Ct. 633, 268 
U.S 638. 69 DEd. 1129. 

(2) Words, “at which there is no 
regularly appointed agent," apply to 
both clauses of following provision 
of uniform bill of .lading, approved 
by Interstate Commerce Commission: 
“Property destined to or taken from 
station, wharf, or landing, at which 
there is no regularly appointed agent, 
shall be entirely at risk of owner 
after unloaded from cars or vessels 
or until loaded into cars or vessels, 
and when received from or delivered 
on private or other sidings, wharves, 
or landings, shall be at owner’s risk 
until cars are attached to, and after 
they are detached from trains, or un¬ 
til loaded and after unloaded from 
vessels.”—^Atlantic Coast Line R. Co. 

V Wilson & Toomer Fertilizer Co., 
104 So. 593, 89 Fla. 224. 

Separate bills 

Where the earner issues separate 
bills of lading covering shipments of 
goods, the undertaking is to carry 
the shipments separately, and not to 
permit commingling while m transit. 
—^Inland Waterways Corpoiation v. 
Sloss Sheffield Steel & Iron Co., 136 
So. 849, 223 Ala 397. 

The uniform bill of includes 

lighterage as well as rail carnage.— 
Charles J. Webb & Sons v. Central 
R Co. of New Jersey, CC.AN.Y., 36 
F 2d 702, affirming. D C., Charles J. 
Webb Sons Co v. Central R Co. of 
New Jersey, 28 F 2d 392 

91- Vt.—^Booth V. New York Cent. 

R Co, 112 A. 894, 95 Vt. 9. 

10 C J. P 195 note 63. 


92- Iowa —Sheldon v. Chicago, B. & i 

Q. R- Co, 169 N.W. 189, 184 Iowa 

865. I 

93- U S —^Isler v. Luckenbach S. S j 
Co. CCANY., 18 F2d 946. 

94u Neb —Whitnack v. Chicago, etc, 

R. Co., 118 NW. 67. 82 Neb. 464, 
469, 130 AmSR 692, 19 LRA, 
NS. 1011. 

10 C J. p 195 note 62. 

95. Tex.—^Texarkana & Ft. S. Ry. 
Co. V. Brass. ComApp., 260 SW. 
828, affirming, Civ.App., 245 SW. 
457, rehearing overruled, Com.App, 
262 S W. 737. 

96, Ark.—Prescott & N W. R Co. v. 
Davis, 191 SW. 210, 126 Ark. 366. 

Me—^Lewis Poultry Co v New York 
Cent. R Co. 105 A. 109, 117 Me. 
482 

Change In uniform bill 

The rights of the parties must be 
determined by the uniform bill of 
lading as it stood when the contract 
was made notwithstanding a subse¬ 
quent change m the uniform bill by 
the interstate commerce commission. 
—^Humphrey-Comell Co. v- Hines, 
115 A. 561, 97 Conn. 21. 

Consignee 

Under PL 1913 p 261, the term 
[ "consignee,” used in a bill of lading, 
means the person named in the bill 
as the person to whom delivery of 
the goods is to be made.—^Pennsyl¬ 
vania R Co V. Townsend, 100 A. 855, 
90 N.J Law 75. 

lUTfia^ing of "reasonable despatch” 
provision of bill of lading cannot be 
shown by construction placed there¬ 
on by parties—^Parsons v. Chicago, 
B. & Q R Co, Mo.App., 300 SW. 
324. 

Practical construction 

A stipulation for making written 
claim for loss, damage, or delay 
j should be given a practical construc- 
I tion.—^Babbitt v. Grand Trunk West- 
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cm Ry. Co, 120 N E 803, 285 ELL 267, 
affirming 209 IlLApp 183. 

97. Conn—Soper v. Tyler, 58 A 699, 
77 Conn 104. 

10 C J. p 195 note 59. 

96. U.S.—Gerli & Co v. Cunard 
S S Co., CCA.N.Y, 48 F 2d 115 
Ill—^Mark Owen & Co. v Michigan 
Cent R Co. 125 NE 767. 291 Ill. 
149, affirming 214 Ill App. 94, and 
certiorari granted Michigan Cent 
R. Co V. Mark Owen & Co., 40 S.Ct. 
483, 253 US 481, 64 LEd. 1023. 
and affirmed 41 S.Ct 554, 256 US 
427, 65 LEd. 1032—Cohen v. South¬ 
ern Ry Co., 273 Ill App. 116, af¬ 
firmed 193 NE. 480, 358 Ill 532— 
Lino V Northwestern Pac. R Co, 
246 Ill App. 451, reversed on other 
grounds 163 N.E. 316, 332 Ill. 93. 
Me—^Lewis Poultry Co v New York 
Cent. R. Co, 105 A. 109, 117 Me. 
482. 

Miss —^Yazoo & M V. R Co. v. 
Nichols & Co. 83 So. 5. 120 Miss. 
690, certiorari granted 40 S Ct. 219, 
251 US. 550, 64 LEd. 409 
Tex —Gulf, C. & S. F Ry. Co. v 
Hines, Com App., 250 S W. 1013, 
affirming. Civ App, 239 SW 244. 

10 C J. p 195 note 58 [a]. 

Ambiguity in a bill of lading for 
the shipment of live stock in desig¬ 
nating the consignee, or in not clear¬ 
ly showing who they are, or the 
place of destination, should be con¬ 
strued most favorably to the ship¬ 
per—Cincinnati, N. O. & T P Ry. 
Co V. Luke. 184 SW 1132, 169 Ky 
560, rehearing denied 186 S W. 875, 
171 Ky. 50. 

99. N.Y —Mayer v. Southern Pac. 
Co, 159 NY.S 93. 95 Misc. 498 

1- Ill —^Dixon V. Dunham, 14 HI. 
324. 

10 C.J. p 195 note 60. 

2. Ind —Snow v. Indiana, etc., R 
Co.. 9 N.E 702, 109 Ind. 422, 

10 aj. p 195 note 6L 
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contract between the carrier and the shipper.^ Es¬ 
toppels against a carrier in favor of a purchaser of 
a bill of lading rest on falsity of representations in¬ 
tending others to rely thereon,^ and therefore when 
the carrier issues a bill of lading containing a state¬ 
ment as to the quantity of goods received, with 
the understanding that the goods may be transfer¬ 
red by means of a transfer of the bill of lading, 
the transferee is justified in relying on the represen¬ 
tations of the carrier made in the bill with reference 
to the quantity of goods received under it, and as 
to one who receives the bill in good faith, relying 
on the statement of quantity, and pays a considera¬ 
tion, the carrier is estopped from showing that it 
has not received the quantity of goods recited in the 
bill.® To guard against such estoppel the carrier 
may insert in the bill of lading, “quantity, weight, 
and contents unknown," or some like clause qualify¬ 
ing its representation, and in that event it will not 
be liable to an assignee for value if it delivers all 
the goods received,® nor does the estoppel apply to 
a case where the owner of the property did not pur¬ 
chase It while It was in the hands of the carrier, 
and therefore did not take title to it through the 


bill of lading, but the shipment was made by its 
agent,^ or where the bill of lading which was for 
a car shipment of cotton seed showed on its face 
that the bags were loaded and counted only by the 
consignor.® The principle of estoppel has no appli¬ 
cation where the bills of lading as delivered did 
not m fact include goods not received, but were 
fraudulently altered by the shipper.® 

Truth of qualification. A carrier will not be re¬ 
lieved of liability by inserting a qualifying clause 
in the bill of lading unless such clause is true,^® and 
hence the carrier is liable where no goods were 
ever shipped, notwithstanding the insertion of such 
words but where true the carrier is not liable 
for nonreceipt of any part of the goods described.!^ 

Packaged goods. When a bill of lading acknowl¬ 
edging receipt of packaged goods recites that the 
contents and condition are unknown, the bill is 
prima facie evidence of receipt of the packages, 
but not of the quantity of goods therein,^® and is 
not of itself sufficient to prove a shortage of the 
contents.!^ Such a recital relieves the carrier of 
liability for shortage of contents of the package.^® 
A recital that goods were received in apparent good 


a. Ala—^Louisville & N. R Co. v 
Cullman Warehouse, 147 So 421, 
226^Ala 493 

The text of Coxpwi JUzis was 
quoted at length, as illustrative of 
the rule stated in the text, in Louis¬ 
ville & N R. Co V Cullman Ware¬ 
house, 147 So 421, 226 Ala. 493. 

^ US —Olivier Straw Gkiods Cor¬ 
poration V Osaka Shosen Kaisha, 
DCN.Y.. 21 F.2d 618, reversed on 
other grounds, CCA, 27 F.2d 129, 
certiorari denied Osaka Shosen 
Kaisha v Olivier Straw Goods 
Corporation, 49 S Ct. 22, 278 US 
618, 73 L.Ed. 540. 

ZToiL-reiiance ou representation 

Where buyer had knowledge of 
railroad's custom to sign bill of lad- 
mg prepared in advance by shipper, 
without verification of the correct¬ 
ness of the weight of goods stated 
therein, and was entitled by contract 
of sale to examine the goods and 
verify the goods before payment of 
the price, and where the bill of lad¬ 
ing stated that weights shown there¬ 
in were “subject to correction,” the 
buyer, having paid draft with bill of 
lading attached before arrival of 
goods at destination, could not re¬ 
cover from railroad the loss sus¬ 
tained on delivery of amount less 
than that stated in the bill of lading 
—^Houston & T. C. R Co v. Pans 
Milling Co., TexCiv.App., 240 S W. 
638 

Termin-it carrier 

In consignee’s action against 

13C.J.S.-16 


terminal carrier for alleged negli¬ 
gence causing damage to carload 
shipment, admission in bill of lading 
issued by initial carrier in Canada 
that goods were received in apparent 
good order was not binding on 
terminal earner.—^Klaufherr & Co v 
Pennsylvania R. Co, 174 A. 27, 12 
NJMisc. 542 

5u Mass—Northern Industrial Chem¬ 
ical Co. V. Davis, 144 NJB 64, 249 
Mass 246 

Mich—^Dwinnell v Duluth, S. S & 
A Ry Co, 218 N.W 649. 242 Mich 
357 

NC.—Riff V Yadkin R Co.. 127 S.E 
588, 189 NC 585 
10 C J p 195 note 65. 

6L U S.—The Buenos Aires, D.C N.Y., 
46 F2d 693. 

Ala—^Davis v. Zimmem, 99 So. 307, 
211 Ala 63. 

10 C J. p 196 note 70. 

Weight subject to correction 

(1) “Weight subject to correction" 
has been held to allow the carrier to 
show that the weight was in fact 
less than that specified, on the au¬ 
thority of the text and cases of 10 
Corpus Juris p 196.—Davis v. Zim¬ 
mem. 99 So. 307, 211 Ala 63. 

(2) On the other hand, a bill of 

lading reciting “weight sub¬ 

ject to correction” has been held not 
to indicate that shipper weighed 
grain nor to relieve carrier from lia¬ 
bility for shortage.—^Beacon Milling 
Co V. New York Cent R Co, 244 N 
YS. 573, 137 Misc. 865. 
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(3) The insertion of the words 
“weight subject to correction” does 
not destroy the prima facie effect of 
the recital as to quantity; it merely 
leaves the matter open to further in¬ 
quiry instead of being absolutely 
concluded,—^Brown v. Missouri, etc., 
R Co. 112 P 147. 83 Kan. 574. 

7- N.Y.—^Meyer v. Peck, 28 N.Y. 590 

a. SC —Palmetto Fertilizer Co. v. 
Columbia, etc., R Co, 83 S E. 36, 99 
SC. 187. 

9- Pa—^Franklin Trust Co v. Phila¬ 
delphia, etc., R. Co , 85 A 855, 237 
Pa 519 

10- NY—^Beacon Milling Co v New 
York Cent. R Co. 244 NYS 573. 
137 Misc. 865 

11- US—Chicago & N. W Ry Co 
V Stephens Nat. Bank of Fremont, 
C C.A.Neb., 75 F 2d 398, certiorari 
denied 55 S Ct. 650, 295 U.S. 738, 
79 LEd. 1685. 

12. Mich.—People's Sav. Bank of 
Saginaw v. Pere Marquette Ry. Co, 
209 N.W. 182, 235 Mich 399. 

Tex.—Gulf. C & S F Ry Co v. Gal¬ 
braith, Civ.App, 39 S W.2d 91 

la NC.—RiflC V. Yadkin R Co, 127 
S.E 588, 189 N C 585. 

14. NC.—^RiflC V. Yadkin R. Co, su¬ 
pra 

15. N.Y.—^Dworkwitz v. New York 
Cent R Co, 129 N.B, 650, 2;*9 N. 
Y. 188, reversing 173 N.Y.S. 654, 
187 App.Div. 906. 
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order and condition is not, in the case of packaged 
goods, an admission by the carrier of receipt of the 
alleged contents of the packages.^® A recital of 
receipt of a package "in apparent good order ex¬ 
cept as noted (contents and condition of contents 
of packages unknown)” renders the bill of lading 
insufl&cient prima facie to show delivery of the pur¬ 
ported contents of the package^^ and is not an ad¬ 
mission that the contents were received in good con- 
dition.l* Such a recital will destroy the prima fa¬ 
cie effect of a recital that property has been re¬ 
ceived in apparent good order and condition only 
when the contents and condition are actually con¬ 
cealed and not observable or the carrier has no 
opportunity to inspecL^® The Bills of Lading Act 
requires, in the case of package goods, only that the 
earner count the packages, and, where the bill con¬ 
tains a further statement of the weight of the pack¬ 
aged goods, quahfied by the words "subject to cor¬ 
rection,” the carrier is not liable for a shortage of 
weight.^® 

Where the goods have been misdescribed but the 
carrier has disclaimed knowledge of the contents 
of the packages and the words of description have 
been added by the consignor, the carrier is not liable 
for failure of the packages to contain the contents 
described.2^ 

Shipments in l>ulk. It has been held that the 
usual statement in the bill of lading that contents 


and value are unknown will have no application to 
material shipped in bulk as to which the carrier has 
full opportunity to advise itself, and the quantity 
stated will be bindmg on it.22 

Liability for goods actually received. Although 
the bill of lading is marked "shipper’s load and 
count,” the carrier is liable for whatever he actually 
receives from the shipper.23 The insertion of the 
words “shipper’s load and count” will not, of 
course, relieve the carrier of liability for goods ac¬ 
tually delivered to and accepted by it,24 but such 
a statement does not affect the liability of the car¬ 
rier for the actual contents,^® nor do the words "re¬ 
ceived in apparent good order except as noted (con¬ 
tents and condition of contents of packages un¬ 
known) .”26 

Where no goods received. As between the ship¬ 
per and the carrier, when no goods have been de¬ 
livered for shipment no recitals in the bill can es¬ 
top the carrier from showing the true facts,27 but 
as against a third person a carrier may, as shown 
in § 141, be bound by a bill of lading issued by an 
authorized agent even though no goods have been 
received- 

Betwfen the consignor of goods and a receiving 
carrier, recitals m a bill of lading as to the goods 
shipped raise only a rebuttable presumption that 
such goods were delivered for shipmcnt.23 As^be- 


IGL N S'.—^Dworkwitz v. New York 
Cent. R. Co., supra. 

Tex—^Hines v. Warden, CivJ^pp., 229 
SW. 957. 

17- Conn—Shore v. New York, N. 
H. & H. R. Co., 121 A. 344, 99 Conn. 
129. 

18. Ala—^Louisville & N. R. Co. v. 
Hendiicks, 171 So. 273. 233 Ala. 
259 

19. NY.—Schwalb v. Brie R. Co, 
293 NY.S 842. 161 Misc 743. 

Condition apparent on casnal inspec. 
txon 

Provision In bill of lading: that 
shipment of lidded lugrs of grapes, 
consisting: of boxes with solid ends 
and sides and raised or bulged tops, 
was received in apparent good order, 
was prima facie evidence of good 
condition of property when shipped, 
where contents of lugs were visible 
by even a casual inspection, as re¬ 
spects liability of earner for in¬ 
jury to grapes in transit—Schwalb 
v. Erie R. Co., 293 NY.S. 842, 161 
Misc. 743. 

2a US —^Leigh Bills & Co v. 
Payne, DCGa., 274 P. 443, affirm¬ 
ed, CCA, Lehigh Bills & Co v. 
Davis, 276 P. 400, certiorari denied 
42 set. 187, 257 U.S. 659, 66 L.Bd. 


422, and affirmed 43 SCt. 243, 260 
U.S. 682, 67 L.Bd. 460 

21- NT.—^Josephy v. Panhandle & 
S. P. Ry., 139 N.B. 277, 235 N.Y. 
306, reversing 194 N.Y.S. 947, 118 
Misa 266. 

22. IlL—Alton Iron & Metal Co. v. 
Wabash Ry. Co., 235 IllApp. 151, 
reversed on other grounds 159 NB. 
802, 328 111 353. 

10 C J. p 196 note 72. 

23. US—^Boatmen's Nat. Bank of 
St. Louis V. St. Louis Southwest¬ 
ern Ry. Co, CCA.Ark, 75 P2d 
494, certiorari denied St. Louis 
Southwestern Ry Co v Boatmen’s 
Nat. Bank of St. Louis, 55 S Ct. 
830, 295 US 751, 79 L.Bd. 1695 

On. exchange ox xeconsigniuent hiUs 
(1) Notations of “shipper’s load 
and count” and “contents and condi¬ 
tion of contents of packages un¬ 
known," on reconsig^iment bills of 
lading, refer to contents of cars at 
point of origin, since reconsignment 
bills could not be issued where lad¬ 
ing received at pomt of origin had 
not remained intact—^Boatmen’s Nat 
Bank of St Louis v. St Louis South¬ 
western Ry. Co., CCA.Ark., 75 P.2d 
494. certiorari denied St Louis South¬ 
western Ry. Co v Boatmen’s Nat 
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Bank of St. Louis, 55 S.Ct. 830, 295 
US. 751, 79 LBd, 1695. 

(2) Carrier is liable to purchaser 
of reconsignment bills of lading for 
value of high quality rice shipped 
under original bills, where reconsign¬ 
ment bills were issued by earner 
after original consignee had substi¬ 
tuted inferior rice for that ongmally 
shipped, which reconsignment bills 
recited that they were issued in ex¬ 
change for those originally issued, 
and that cars contained same qual¬ 
ity of rice, notwithstanding substi¬ 
tution was made without earner's 
knowledge and that bills recited 
“shipper's load and count” and “con¬ 
tents and condition of contents of 
packages unknown.”—Boatmen’s Nat 
Bank of St Louis v St. Louis South¬ 
western Ry Co., supra. 

24l Mich—Dwinncll v. Duluth, S S 
& A Ry. Co., 218 NW. 649, 242 
Mich 357. 

25. NC—Riff V. Yadkin R Co. 127 
S E 588, 1S9 N C. 585 

26. N.Y.—Wallens v. New York 
Cent & H. R. R. Co. 166 N.TS. 
1083. 

27. Va.—^Director General of Rail¬ 
roads V. Chandler, 106 S B 226, 129 
Va. 418 

2a S.C.—^Palmetto Pertilizer Ca v. 
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tween the consignor and a receiving carrier the fact 
must outweigh the recital.29 

Estoppel of shipper. A shipper by signing a bill 
of lading is estopped from contending that his ship¬ 
ment was not made thereunder and cannot deny 
the correctness, as against a connecting carrier who 
it is claimed imreasonably delayed the shipment, of 
demurrage charges shown by the face of the bill to 
be due.^^ 

§ 128. • Negotiability and Transfer 

a. In general 

b. Who may transfer 

c. Mode of transfer 

d. Effect of transfer 

e. Limitations on negotiability 

f. Bona fide purchasers 

g. Warranties arising out of transfer 

h. Delivery for collection 

a. In General 

The negotiability of bills of lading depends primarily 
on their terms and the provisions of the statutes, if any, 
under which they are issued. 

Under the provisions of the federal Bills of Lad¬ 
ing Act and the Uniform Bills of Lading Act which 
has been adopted in many states, the negotiability 
of a bill of lading depends primarily on whether it 
is a straight bill or an order bill.32 Under these 
acts straight bills of lading are deemed nonnegotia- 
ble, even though indorsed,33 while order bills are 
negotiable.34 The negotiability of an order bill is 
not affected by a provision that someone other than 
the consignee is to be notified of the arrival of the 
goods at their destination ;25 however, the statutory 
provision that the insertion in an order bill of the 


name of the person to be notified of the arrival of 
goods shall not limit the negotiability of the bill nor 
constitute notice to a purchaser thereof of any 
rights or equities of such person in the goods ap- 
phes only to contests with a purchaser of the bill 
and has no application to contests between the car¬ 
rier and a shipper who is the holder and in posses¬ 
sion of the bilL^® Where a bill is nonnegotiable, 
failure so to mark it does not make it negotiable.^^ 

Bills made out to a consignee or “assign'* have 
been variously held to be order bills and negotia¬ 
ble,^* and straight bills and nonnegotiable.** 

b. Who May Transfer 

Under statutory provisions as to negotiability, bills 
of lading may be negotiated or transferred by such per¬ 
sons as the statutes contemplate. Transfer so as to pass 
title to the goods may be made by a consignee having 
title, or by a consignor reserving the jus disponendi. 

Under the express provision of the statutes men¬ 
tioned in the preceding section, an order bill may be 
negotiated by any person in possession of the same, 
however such possession is acquired, if by the terms 
of the bill the carrier undertakes to deliver the 
goods to the order of such person, or if at the time 
of negotiation the bill is in such form that it may 
be negotiated by delivery. Other provisions of the 
statutes in so far as they provide for the manner 
of negotiation by particular persons, are considered 
in § 128 c. 

Where the title of the goods is in the consignee, a 
transfer of the bill of lading, so as to pass title to 
the goods, may be made by him.^® If, however, 
the consignor has retained the jus disponendi he 
may transfer the bill of lading,but not other- 
wisc.42 Nothing in the federal law prohibits the 
consignee from orally authorizing the seller to bill 


Columbia, etc., XL Co., 83 S.E!. 36. 
99 S C. 1S7. 

10 C J P 196 note 73. 

29. SC —^Palmetto Fertilizer Co- v. 
Columbia, etc., R Co, supra 

30. Mo —^Johnson v. Missouri Pac. 
Ry. Co., App., 187 S W. 282 

31- Ga.—Powell v. Seaboard Air 
Line Ry, 90 SE. 980, 19 GaApp. 
91. 

32- N.T.—Calumet & Hecla Mm. Co 
V Equitable Trust Co, 174 N.YS. 
319, 186 App.Div. 330 

33. Conn—Kasden v. New York, N. 
H. & H R Co, 133 A. 573, 104 
Conn. 479 

34t. Tex—P. L. Shaw Co. v. Cole¬ 
man, CivJSlPP, 236 SW. 178 error 
refused 

An order biU of lading containing 
nofhing on its face indicating that it 
IS not negotiable is negotiable.— 


Slutzkm V. Gerhard & Hey, 191 NY 
S 104, 199 AppDiV- 5. 

A bill to the shipper’s order as 
consignee is a negoti<ible bill—^R. B. 
George Machinery Co. v New Or¬ 
leans, T & M R Co, 119 So 432. 167 
La 474, reversing 119 So. 473, 9 La. 
App. 302. 

Bills of lading for oil with draft 
attached for purchase price, which 
bank would pay and become owner 
thereof, were “negotiable instru¬ 
ments.*'—Kansas State Bank v. At¬ 
chison, T & S. P. By. Co., 251 P. 188. 
122 Kan. 77. 

35- N.C —^Temple v. Southern R. Co. 
129 S.E 815, 190 NC 438. 

sa Mo.—Kemper Mill & Elevator 
Co. v. Hines, 239 SW. 803, 293 Mo 
88 . 

37- N.Y.—Gubelman v. Panama R 
Co.. 182 N.YS. 403, 192 AppDiv. 
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165. affirmed 134 NE. 574, 232 NY- 
566 

3a US—-New York & P R. S S. Co. 
V. McGowin Lumber & Export Co, 
CCA-Porto Rico. 284 P 511 

39- NY.—Goldstein v. Socicta Vene- 
ziana Per L’lndustna Delle Con- 
tene. 183 N.YS 460, 193 App.Div. 
168—Gubelman v. Panama R Co, 
182 NY.S. 403, 192 AppDiv. 165, 
affirmed 134 N.B 674, 232 N.Y. 566 

4a U S —Conard v. Atlantic Ins 
Co, Pa, 1 Pet 386, 7 L Ed. 189. 

10 C J p 205 note 58. 

41- U S —^Lovell V. Isidore Newman 
& Son, La., 192 P. 753, 113 CCA. 
39, affirming, CC., 188 P. 534. 

10 C J. p 205 note 59. 

42- Ohio—^Peoples Savings Bank & 
Trust Co V. Jos. Joseph Brothers 
Co, 16 Ohio App. 45. 

10 C J. p 205 note 60. 
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the shipment in the cxsnsignee^s name and transfer 

the bills to others.^3 

c. Mode of Transfez 

Bills of lading may be transferred by assignment, 
or indorsement and delivery, and, in a proper case, by 
delivery alone 

The transfer of a bill of lading so as to pass to 
the transferee, for value, whatever title the trans¬ 
feror had at the time, may be by indorsement and 
delivery of the instruments^ The indorsement may 
be in blank,^^ but a mere indorsement, without de- 


hvcry, does not satisfy the requirements of the 
rule,^® nor will mere delivery, without indorsement, 
where indorsement is requiredS*^ However, where 
bills of lading are transferable by indorsement and 
delivery, a formal assignment is not, in the absence 
of a statute requiring it, necessary to a valid trans¬ 
fer and the mere delivery of the bill of lading with¬ 
out a written indorsement, if made with the inten¬ 
tion of passing title to the goods, is sufficient to ef¬ 
fect that purpose.^8 Even the fact that the bill of 
lading is drawn to order does not prevent its trans- 


43. Cal —^Bedig v. Southern Pac 
Co., 258 P 148. 84 CalApp. 325. 

4A. Kan —^Ranney-Davis Mercantile 
Co. V. Bumgarner, 185 P. 287, 105 
Kan. 474. 

La—Aleman Planting & Mfg. Co. v. 

Hines, 102 So. 815, 157 IjSl 625. 
Wash.—Wiekens v. Scheuer, 204 P 
780, 118 Wash. 614. 

10 C J. p 204 note 45 

The text statement in Corpus Juris 
has been relied on in support of the 
proposition that the effect to be giv¬ 
en an indorsement of a bill of lading 
depends on the intention of the par¬ 
ties, and, where they intend title to 
the goods to be passed thereby, that 
will be the effect of the transaction. 
—Wiehens v. Scheuer, 204 P. 780, 118 
Wash 614. 

Effect of delivery of goods to another 
A transfer of title by indorsement 
of bills of lading covering sea and 
land transportation is not defeated 
as between the parties by delivery 
of the goods to an agent designated 
by the buyer at the termination of 
the sea voyage.—Wiekens v. Scheuer, 
204 P 780. 118 Wash €14. 

Evidence of ownership 

The text of Corpus Juris has been 
referred to in an action to recover 
from railroad company value at des¬ 
tination of hay shipped under order 
bill of lading, in support of the prop¬ 
osition that possession by plaintiff 
of order bill of lading indorsed by 
shipper was evidence of plaintiff’s 
ownership of hay and his right to 
proceeds of sale of same, and no 
further evidence of sale, transfer, or 
assigrnment by predecessors in title 
was reguired.—^Temple v. Southern 
B Co, 129 SE 815, 190 N.C. 438. 
45w Ala—^Industrial Finance Corpo¬ 
ration V. Turner, 110 So 904, 215 
Ala. 460. 

Ill—Charles D. Stone & Co v New 
York Cent. R. Co, 214 IllApp 483. 
Iowa—Chicago, B I & P. By, Co. v. 
McElbany, 165 N.W. 67, 182 Iowa 
1035 

Tex.—^Texarkana & Ft S By Co. v. 
Brass, Com.App., 260 SW. 828, af¬ 
firming, CivApp, 245 SW. 457, re¬ 
hearing overruled, Com.App., 262 S. 
W, 737. 


Vt—Quigley v. Wiley. 179 A. 206, 107 
Vt. 253. 

46L Mass—^Buffingrton v. Curtis, 15 
Mass 528. 8 AmD 115. 

10 C.J. p 204 note 46. 

47- Ala—Davis v. Hmes, 85 So. 882, 
17 Ala-App. 443. 

43m U S —King V. Barbarin, Mich, 
249 F. 303, 161 CCA. 311—New 
York Cent & H. R R Co. v. Bank 
of Holly Springs, CCMiss, 236 F 
563, modified on other grrounds 195 
F. 456, 115 C.CA 358. 

Ga—Central of Georgia By Co v. 
Evans. 134 S.E 122, 35 GaApp. 438 
—^Baker v. Central Grocery Co., S3 
S.E 504, 15 GaApp 377 
Mo—^Kinsolving v Slate Savings & 
Trust Co.. 190 SW. 379, 195 Mo. 
App. 326. 

10 C J p 204 note 48 

Transfer for value 

It is questionable whether federal 
Uniform Bills of Lading Act § 29, 49 
U S C.A. § 109, providing a bill may 
be transferred by holder by delivery, 
extends to an order bill of lading, 
since the only specific bill designated 
therein is a straight bill, but if an 
order bill is within the purview of 
this section, as well as within sec¬ 
tion 113, providing that, when the 
bill is transferred for value, the 
transferee acquires the right to com¬ 
pel indorsement to him, the trans¬ 
fer must be for value, and the par¬ 
lies must intend either expressly or 
impliedly to transfer the title—^Da¬ 
vis v Fruita Mercantile Co, 220 P. 
983, 74 Colo- 247. 

This, it is said, is an. apt and 
usual way of passing title in the 
usual course of trade.—^Ladd, etc, 
Bank v. Commercial State Bank, 130 
P 975, 64 Or. 486, 49 LRA..NS, 
657. 

The rule applies even though the 
instrument contains no words of ne¬ 
gotiability, if the delivery of the in¬ 
strument is intended to have that ef¬ 
fect —Davenport Nat- Bank v. Ho- 
meyer. 45 Mo 145, 100 AmD. 363— 
10 C J. p 204 note 50. 

Intent essential 

(1) Delivery of an unmdorsed bill 
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of lading constitutes a good sym¬ 
bolical delivery of the goods repre¬ 
sented by the bill of lading only 
when such was the intent and pur¬ 
pose of the parties—^Florence, etc, 
R Co V. Jensen, 108 P. 974, 48 Colo 
28. 

(2) Delivery of a bill to enable the 
buyer to mspect the goods does not 
constitute a transfer of title to the 
goods to the buyer.—St Joseph Hay 
& Feed Co. v. Missouri Pac. By. Co, 
Mo App, 185 S.W. 1162 

Shipper’s order 

(1) It has been held that a ship¬ 
per's order bill must be indorsed by 
the shipper—^Lambom v. Lake Shore 
Banking & Trust Co, 188 N.YS. 162, 
196 AppDiv 504, affirmed 132 NB 
911, 231 N Y 616. 

(2) Where a shipper’s order bill 
of lading in favor of the consignee 
was attached to a draft drawn by a 
consignee in favor of a bank, fact 
that bill of lading was not indorsed 
by consignee would not affect right 
of bank to proceeds when collected, 
as assignment could he proven m 
some other way.—^West Texas Nat. 
Bank v. Wichita Mill & Elevator Co, 
Tex Civ App. 194 S W. 835 

(3) That a shipper’s order bill of 
lading in favor of consignee was at¬ 
tached to a draft drawn by consignee 
in favor of l>attk with notation on 
face of draft to the bill of lading 
attached was itself sufficient assign¬ 
ment of bill of lading upon its de¬ 
livery with attached draft to bank. 
—West Texas Nat. Bank v. Wichita 
Mill & Elevator Co. supra. 

Effect of d^vexy 

It has been said that, even if de¬ 
livery to plaintiff, without indorse¬ 
ment, of a bill of lading by the one 
entitled by its terms to the goods did 
not give a right of action thereon 
against the carrier, it would be some 
evidence of waiver of the require¬ 
ment that without the indorsement 
the carrier's agent recognized plain- 
lifTs right to the goods, and that 
the earner issued to him a voucher 
for the value of the lost part of the 
goods shipped.—^McMeekin v South¬ 
ern B. Co., 64 S.E. 413. 82 S.C. 468. 
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fer by delivery to a third person without any in¬ 
dorsement,^® but imder the express provision of the 
Bills of Lading Act order bills may be negotiated by 
delivery only when indorsed by the person to whose 
order the goods are deliverable, and a transferee of 
an unindorsed order bill will take only such title as 
his transferor had.®® When an order bill of ladmg 
has been indorsed in blank by the person to whose 
order the goods are deliverable it may be negotiated 
by delivery.®^ The presumption of ownership of 
the property arising from the possession of a bill of 
lading indorsed to the order of the holder may be 
explained or rebutted by other evidence showing 
where the real ownership lies.52 

As a straight bill of lading cannot be negotiated 
free from existing equities, indorsement of such a 
bill can give the transferee no more rights than 
he would have if the bill was not indorsed.53 

To constitute an assigpnment of a bill of lading 
so as to transfer title to the goods there must be 
a delivery, actual or constructive, of the bill.54 A 


straight bill of lading is assigned or transferred by 

delivery.55 

d. Effect of Transfer 

(1) Transfer of title and right to goods 

(2) Transfer of contract 

(1) Transfer of Title and Right to Goods 

(a) In general 

(b) Transfer as security; biU with draft 

attached 

(c) Transferee’s rights as to creditors 
(a) In General 

Transfer of a bill of lading passes title to the goods 
represented thereby, while in the possession of the car¬ 
rier, as effectually as if the goods themselves were de¬ 
livered, where such is the intention. 

As symbols of property therein receipted for, as 
said in § 123, bills of lading are transferable so as 
to pass title to the goods represented thereby while 
in the possession of the carrier as bailee, when such 
is the intention, as effectually as if the goods them¬ 
selves were delivered,®^ and such transfer confers 


49. N.Y.—^Merchants’ Bank v. Union 

R. etc. Co, 69 NY. 373. 

10 C J P 204 note 51. 

50. Tenn —^John S. Hale & Co v 
Beley Colton Co, 290 SW. 994, 154 
Tenn. 689. 

XiulOT8exn.eii.t necessary where hill 
negotiable 

N.Y.—Lambom v. Lake Shore Bank¬ 
ing & Trust Co. 188 N.Y.S 162. 196 
App Biv. 504, affirmed 132 N.B. 911, 
231 N.Y. 616—Gubelman v Pana¬ 
ma R Co., 182 N.Y S. 403, 192 App. 
Div 165. affirmed 134 N.E. 574, 232 
NY 566. 

N C —^Temple v Southern R, Co., 129 

S. E 815. 190 N C. 438. 

51. N Y.—^Lambom v. Lake Shore 
Banking & Trust Co, 188 N.Y S 
162, 196 AppDiv. 504, affirmed 132 
NE. 911, 231 N.Y. 616. 

Delivexy as passing title 

Under Personal Prop. L. §§ 214, 
217, a bill of lading made out to the 
shipper's order could only be nego¬ 
tiated by the shipper's indorsement, 
and when indorsed in blank could be 
negotiated by delivery, and title to 
the goods passed by such negotiation 
—^Lambom v Lake Shore Banking 
& Trust Co, 188 N.Y S 162, 196 App 
Div 504, affirmed 132 NE. 911, 231 
NY 616. 

52. Hawaii—^Riverside Portland Ce¬ 
ment Co V Von Hamm-Young Co, 
21 Hawaii 727. 

The Corpus Juris text is cited with 
approval m Turner Lumber & Inv 
Co V Chicago. R. I. & P. Ry. Co., 
Mo., 34 S.W.2d 1009. 

53- Cal.—Ward-Lewis Lumber Co. 


V. Mahony, 234 P. 417, 70 Cal App 
708 

54. Ala—Cox V. Griel Bros. Co, 94 
So 292, 208 Ala. 250 

55. N Y —Gubelman v. Panama R 
Co. 182 NYS 403. 192 App Biv. 
165, affirmed 134 N.E 574, 232 N. 
Y 566, 

Rights of assignee 

Nonnegotiable bills of lading may 
be assigned or transferred by deliv¬ 
ery, and the transferee acquires 
against the transferor the title to the 
goods, subject to the terms of any 
agreement between them; but as 
against the carrier the transferee ac¬ 
quires the right to notify the carrier 
of the transfer of the bill, and there¬ 
by secure to himself the rights that 
the transferor had immediately be¬ 
fore such notification, and until such 
notification the carrier may deliver 
the goods to the consignee named, 
under Personal Prop L § 198 subs 
(b), and §§ 199, 210—Gubelman v 
Panama R. Co, 182 NY.S. 403, 192 
AppDiv 165, affirmed 134 NE. 574, 
232 NT. 566. 

InteiLt to pass title 

Mere delivery of bill of lading, 
which IS nonnegotiable, to buyer, 
does not transfer title, unless such is 
parties’ intention at time—Gamer 
Mfg Co. V Cornelius Lumber Co, 
262 S.W 1011, 165 Ark 119. 

55. U S.—Olivier Straw Goods Cor¬ 
poration V. Osaka Shosen Kaisha, 
C.CAN.Y, 27 P2d 129, reversing, 
D C., 21 P.2d 618, certiorari denied 
Osaka Shosen Kaisha v Olivier 
Straw Goods Corporation, 49 S.Ct. 
22. 278 U.S. 618. 73 L Ed. 540— 
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Olivier V. Mt Union Tanning & Ex¬ 
tract Co.. I>.C.Pa, 253 P. 593, re¬ 
versed on other grounds, CCA., 
264 P 601. 

Ala.—Cox V Greil Bros. Co, 94 So. 
292, 208 Ala 250. 

Ark.—^Prescott & N. W. R Co v. Da¬ 
vis. 191 SW. 210, 126 Ark 366. 

Colo—^People v. Home Oil & Supply 
Co.. 34 P.2d 67, 95 Colo. 143 

Ga —^Baker v Central Grocery Co, 
83 S.E 504, 15 GaApp. 377—Orr v. 
Planters’ Phosphate & Fertilizer 
Co., 68 SE. 779, 8 GaApp. 59. 

Ind —^ETontier Nat. Bank of East- 
port, Me V. Salinger, 126 NE, 40, 
72 Ind App. 479. 

Iowa—^Midland Linseed Co. v Amer¬ 
ican Liquid Fireproofing Co., 166 N. 
W. 573, 183 Iowa 1046, error dis¬ 
missed 41 S Ct 60, 254 U S. 610, 65 
LEd 436 

La.—Alex Woldert Co. v. Jos Samuel 
Co, 1 La App. 251. 

Mass -^Meteor Products Co. v. So- 
ci6t6 d’Electro Chimie et d’Elec- 
tro Melallurgie. 161 N.E. 875, 263 
Mass 543—^National Wholesale 
Grocery Co v. Mann, 146 NE. 791, 
251 Mass 238. 

Mich— F. W. Stock & Sons v. Capi¬ 
tol Cooperage Co, 197 N.W 529, 
226 Mich. 405. 

Miss — ^Itzig Co V First Nat. Bank, 
91 So 15, 128 Miss 345~Mer¬ 

chants’ & Manufacturers’ Bank of 
Ellisville V Philip J Toomer Lum¬ 
ber Co, 76 So. 565, 115 Miss 647. 

Mo —^Feeders Supply Co v Union 
Pac R. Co, App., 96 S.W.2d 1056. 

N Y.—Terranova v. Southern Pac. 
Co, 200 N.TS. 309, 206 App.Dlv. 
64—Derma-Viva Co. v.. Kells Co., 
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the right to the property without the taking of actu¬ 
al possession of it or the doing of any further act 
to perfect title.®^ Nevertheless the question of in¬ 
tention m making the transfer is of controlling im¬ 
portance,®* and what actually was the intention of 
the parties in making the transfer may he shown 
just as it may be shown that the delivery of goods 
is for some other purpose than for transferring ti¬ 
tle,®® and where the intention not to transfer title 
fully appears, transfer of the hill of lading does 
not give title to the goods to the possessor.®® 

The transferee has the right to rely on the terms 
of the bill of lading when purchasing it®^ 

A straight hill of lading cannot he negotiated free 
from existing equities,®^ and the transferee can take 
no better title to the goods than his transferor 
had.®* In view of the nonnegotiahility of a straight 
bill of lading, the naming of one as consignee gives 
him no better title than would an assignment of the 


bill to him had the consignor been named con¬ 
signee.®^ 

Delivery to carrier. Delivery to the initial car¬ 
rier of indorsed bills of lading entitling the holder 
to receive the goods, after refusal of the consignee 
to accept the goods, is tantamount to a constructive 
delivery to the carrier for reshipment.®® 

(b) Transfer as Security; Bill with Draft 
Attached 
aa. In general 
bb. Pledge or assignment 

aa. In General 

Transfer of a bill of lading with draft attached gives 
to the transferee a property in the goods, subject to be 
divested by acceptance and payment of the drdft by the 
one on whom it is drawn 

Except as it may otherwise he agreed between the 
parties,®® where the consignor draws on the con- 


176 N.TS 776, 188 App Div 177— 
Marine Bank of Buffalo v. Fiske, 9 
Hun 363, affirmed 71 N.Y. 353— 
Cohen v. John Curtin, Inc, 177 NT 
Y S. 246, 107 Misc. 622. affirmed 181 
NY.S. 931, 191 App Div. 952. 

S C—^Liberty Nat. Bank v. Hines, 104 
S JB3 313, 115 S C 82. 

Tenn —^Tennessee Egg^ Co. v Mon¬ 
roe, 268 SW. 372. 151 Tenn 121. 
certiorari denied Li. J. Schwaub & 
Sons V. Tennessee Egg Co, 46 S.Ct. 
105, 269 US. 580, 70 LEd 422 
Tex.—Early-Foster Co. v. Lialham & 
Co, Civ App., 253 SW. 663—L 
Shaw Co V. Coleman, Civ App., 236 
SW. 178, error refused. 

Vt—Quigley v. Wiley, 179 A. 206, 107 
Vt. 253 

10 C J. p 201 note 17- 

The mle as stated in Ckixpns J'luis 
has been cited and appioved 
Colo —^People v Home Oil & Supply 
Co. 34 P2d 67, 95 Colo 143. 

S C —^Liberty Nat. Bank v. Hines, 104 
S.E 313, 115 S C 82. 

Vt—Quigley v. Wiley, 179 A. 206, 
107 VI 253 

Constructive travKsmutation 

By indorsement and delivery of 
the bill of lading to another a con¬ 
structive transmutation of the prop¬ 
erty IS worked, and the carrier, who 
was the agent for the consignee, be¬ 
comes the agent of the indorsee, if 
it has actual possession of the prop¬ 
erty —Storey v. Hershey, 19 Pa Su¬ 
per. 485 

Possession as evidence of ownership 
The possession of a bill of lading, 
whether indorsed or not, is pre¬ 
sumptive evidence of ownership of 
goods therem described as against 
any person not showing a better ti¬ 
tle.—^National Bank of Ashtabula v. 
Bradley. D.CNY., 264 P. 700. 


Estoppd of earner 

Where persons, after shipping 
goods by a vessel consigned to them¬ 
selves, sell the goods while in tran¬ 
sit, surrender the bill of lading, take 
delivery orders, and assign them to 
the purchasers, and the purchasers 
demand the goods and receive part 
of them, the carrier is not estopped, 
in an action by the shippers for con¬ 
version, because of failure to deliver 
the balance of the goods, to deny 
the shippers’ title —Sweeney v. 
Prank Waterhouse & Co., 81 P. 1005, 
39 Wash. 507. 

57- N.D—Yegan v. Northern Pan R 
Co, 121 NW. 205, 19 ND. 70. 

10 C J. p 202 note 19. 

58. Wash.—Wickens v. Scheuer, 204 
P 780, 118 Wash 614. 

5»- Mo.— F. BL Smith Co. v. Louis¬ 
ville & N. R Co.. 122 S.W. 342, 145 
Mo App 394 
10 C J. p 202 note 21. 

eo. Ga.—^Mutual Fertilizer Co. v. 
Moultrie Banking Co., 136 S E 803, 
36 GaApp 322. 

Goods delivered to await further or¬ 
ders 

Title to fertilizer transferred by 
landlord to tenant, to hold subject to 
further orders, did not pass to ten¬ 
ant, although he possessed hill of 
lading —^Mutual Fertilizer Co v 
Moultrie Banking Co, 136 S E. 803, 
36 Ga.App 322. 

61. Ark —^Prescott & N W R. Co v 
Davis, 191 S.W. 210, 126 Ark 366. 

62. Wash —Quality Shingle Co v. 
Old Oregon Lumber & Shingle Co, 
187 P. 705, 110 Wash. 60. 

Assignment by transferee 

Under Bills of Lading Act, relating 
to bills of lading m interstate com¬ 
merce, an assignee of an assignee of 
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a straight bill of lading, in which 
the shipper was named as consignor 
and consignee, acquired no more 
rights in the shipment than his as¬ 
signor had—Quality Shingle Co v. 
Old Oregon Lumber & Shingle Co, 
187 P. 705, 110 Wash. 60. 

63. U S —C E. White & Co. v. Cen¬ 
tury Savings Bank of Dcs Moines, 
Iowa, Ill, 229 F. 975, 144 CCA 
257. 

Ark.—^Dewberry-Hargett Co v Ar¬ 
kansas State Bank, 261 SW. 301, 
164 Ark 223. 

Conn—Kasden v. New York, N. H & 
H R Co, 133 A. 573, 104 Conn 479. 
Ohio —National Commission Co v 
Citizens Savings Bank of Upper 
Sandusky, 17 Ohio CirCt.NS. 463. 
affirmed 88 Ohio St 606. 11 Ohio L 
R 95. 58 Wkly.L.Bul 255. 

Bight to purchase price 

(1) Where the seller of goods has, 
before shipment, arranged to assign 
the nonnegotiable hills of lading, 
manifesting an intent to make only 
conditional delivery to the buyer, and 
the buyer, before accepting the 
goods, has notice of the claims of the 
assignee, he becomes a purchaser di¬ 
rectly from the assignee.—^Dew- 
berry-Hargett Co. v. Arkansas State 
Bank. 261 S.W. 301, 164 Ark 223 

(2) In an action by the assignee of 
nonnegotiable bills of lading cover¬ 
ing shipments of lumber accepted by 
the consignee to recover the price of 
same, the consignor, is not a neces¬ 
sary party.—Dewberry-Hargett Co 
V. Arkansas State Bank, supra. 

64w Wash—Getchell v. Northern 
Pac R Co, 187 P. 707, 110 Wash 
66 

65- N.Y—Schlitten v Hines, 186 N. 

YS. 831. 196 App.Div. 254 
66. Ga—Davis v. Carroll, 119 S,E 
422, 30 Ga.App. 719. 
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signee for the purchase money of goods and the 
draft with the bill of lading attached is indorsed or 
transferred to some one who discounts the draft, a 
special property in the goods passes to the Irans- 
feree subject, however, to be divested by acceptance 
and payment of the draft and this is likewise 


true where the goods are consigned to the shipper 
and the draft is drawn on a prospective purchaser®* 
or other third person,®^ or where a purchaser of 
goods transfers to a bank or other third person the 
bill of lading with draft on the purchaser attached, 
and the transferee pays the draftJ® However, the 


Reservation of title in shipper 

The title to property shipped under 
an “order notify" hill of ladmgr with 
draft attached does not pass to the 
transferee when the transferee and 
the shipper have agrreed that the title 
shall remain m the shipper.—£>avis 
V. Carroll, 119 S E 422, 30 Ga.App. 
719 

Reservation of title until payment of 
draft 

Where groods are shipped to a con¬ 
signee and bills of lading* with drafts 
attached are transferred to some one 
for discount, the shipper, however, 
reserving title until the drafts are 
paid by the discounting party, on 
payment of the drafts by such party 
title IS transferred to him.—^Pacific 
Finance Corporation v. Hendley, 284 
P. 736, 103 CalApp 335. hearing de¬ 
nied and opinion modified. Sup., on 
other grounds 285 P. 1048. 

67- U.S.—Albers Bros. Milling Co 
V. Brumheller, D.C.Wash., 280 F. 
217. 

Ill—^Merchants* State Bank of Cen- 
tralia v, Chicago, B & Q R. Co, 
245 IILApp. 211. 

Okl.—^First Nat Bank v. St^Uinga, 
177 P. 373, 74 Okl. 180. 

Tex—^First Nat. Bank v. McClain, 
Adams & Co., Civ.App., 279 SW. 
614—Davis V. First Nat Bank of 
Iiongrview, CivApp, 245 SW. 1009. 
Va—^Fourth Nat. Bank of Montgom¬ 
ery, Ala., V. Bragg, 102 S.E. 649, 
127 Va. 47, 11 A.Ii.R 1034. 

WVa.—Old Nat. Bank of Waupaca 
V. People’s Bank of Hamsville, 108 
SE 716. 89 W.Va. 132, 18 A.DR 
728. 

10 C.J. p 202 note 27. 

The text of CToipus JtixlB 

(1) Has been quoted at length and 
approved^ in Frontier Nat. Bank of 
Eastport.* Me, v. Salinger, 126 NE 
40, 72 Ind.App. 479. 

(2) Has been cited as authority. 
Md—^Johnston v. Western Mai yland 

Ry Co, 135 A. 185, 151 Md. 422. 
Tex—^Davis v. First Nat. Bank of 
Longview, CivApp, 245 S W. 1009 
Time drafts 

(1) In absence of special agree¬ 
ment. purchaser of time draft with 
bill of lading attached acquires title 
to property described conditional up¬ 
on acceptance of draft by drawee, 
and not upon the ultimate payment 
of the draft—^Helburn Thompson Co 
V. All Americas Mercantile Corp, 167 
NTS 711. 180 App Div. 167. affirmed 
119 NE. 1048, 223 N.Y. 675. 


(2) Where purchaser of ninety- 
day drafts with bills of lading at¬ 
tached turned over the property on 
acceptance of drafts, it released right 
of lien on goods, and m absence of 
specific agreement therefor, could 
not claim an implied trust in the 
goods or the proceeds thereof.—^Hel- 
bum Thompson Co. v. All Americas 
Mercantile Corp, supra. 

Tender of payment 
A consignee, who paid freight un¬ 
der agreement with consig^nor, could 
not recover amount paid from holder 
of draft because of failure to sur¬ 
render warehouse receipt issued in 
lieu of the hill of ladmg on tender 
of payment of draft.—^Pirst Nat. 
Bank v. Gidden. 162 N.Y.S 317, 175 
App Div. 563, affirmed 122 NE. 880, 
225 NY. 698. 

Evidence hdd not to disprove implied 
intent to transfer title 
Kan.—^Ranney-Davis Mercantile Co 
V. Baumgamer, 185 P- 287, 105 
Kan. 474 

ea. Ala—Cox V. Greil Bros. Co., 94 
So 292, 208 Ala 250. 

Ga—Southern Flour & Grain Co. v. 
Central Texas Exch Nat. Bank, 
109 SE 685, 27 Ga.App 524. 

Iowa.—^Peninsular Bank of Detroit v. 
Citizens’ Nat. Bank of Knoxville, 
172 NW 293, 186 Iowa 418, 19 A 
LR. 547. 

La—^New Iberia Nat. Bank v. Teche 
Canning & Syrup Co., 106 So. 451, 
159 La 946. 

Me—Weed v. Boston & M R R, 128 
A 696. 124 Me 336, 42 A.L R 487 
Okl.—First & Old Detroit Nat Bank 
V. Holloman. 208 P. 791, 86 Okl 
246—^Marsh Milling & Grain Co. v 
Guaranty State Bank of Ardmore, 
171 P. 1122. 69 Okl. 222. 

Tex—^Hubbell, Slack & Co. v. Farm¬ 
ers’ Union Cotton Co, Civ.App., 196 
SW 681, error refused. 

As otherwise expressed, the trans¬ 
fer by indorsement of a bill of lading 
to a shipper’s order with draft at¬ 
tached vests title to the goods in the 
transferee as purchaser or pledgee, 
as the case may be—Scheuermann v. 
Monarch Fruit Co., 48 So 647, 123 
I ^a 55. 

Eegid title in purchaser 

Where bill of lading in favor of 
drawer is by bun indorsed to bank 
with draft attached and draft is paid 
to drawer by bank, the transaction 
transfers the legal title of the prop-1 
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erty called for in bill of lading to 
bank—^Marsh Milling & Gram Co. v 
Guaranty State Bank of Ardmore, 

171 P. 1122, 69 Okl. 222, L.RA1918D 
704 

Nature of draft as between consignor 
and purchasing hank 
Where plamtiff bank purchased 
from consignor draft attached to hill 
of ladmg, naming the owner as con¬ 
signee and directing that drawee he 
notified, the draft as between plain¬ 
tiff and the owner was a bill of ex¬ 
change, and upon its nonacceptance 
plaintiff had the immediate right of 
recourse thereon against the con¬ 
signor—Peninsular Bank of Detroit 
V. Citizens’ Nat. Bank of Knoxville, 

172 N.W. 293. 186 Iowa 418, 19 A.L.R 
547. 

Ownership of draft attached 

Where hill of ladmg with draft 
attached was indorsed and delivered 
by a customer to a bank, and bank 
credited amount thereof to customer 
with right to check, relation is that 
of debtor and creditor, and bank be¬ 
came owner of draft with right to 
dispose of It at its pleasure, fact 
that bank had right to charge back 
I such draft if it were dishonored does 
not go to title of draft, as bank had 
such right as matter of law—^Weed 
V Boston & M. R. R, 128 A. 696, 124 
Me. 336. 42 A.LR 487. 

Transfer of invoice not transfer of 
title 

Where a firm sold goods to plain¬ 
tiff and shipped to its own order, 
“notify” its broker, and forwarded 
the bill of lading to the broker who 
paid the freight and surrendered the 
bill to the earner, and thereafter the 
firm drew on a bank and assigned the 
draft and invoice to the bank, the 
transfer of the invoice for the pur¬ 
chase price did not* pass title to the 
goods to the bank, it being merely 
a transfer of the debt—Cox v Greil 
Bros. Co. 94 So. 292, 208 Ala 250 

e»- NY.—Cooper v. Hong Kong & 
Shanghai Banking Corp, 14 N E. 
277, 107 NY 282, 28 WklyDig. 45. 
reversing 13 Daly 183—Commercial 
Sav. Bank of Grand Rapids, Mich, 
V. Mann, 200 NYS 587, 206 App. 
Div 297, affirmed 144 N.E. 890. 238 
NY. 559 

TO- Mo —^Frank Adam Co. v. Or^ 
pheum Theater Co., 193 SW. 908, 
195 Mo.App. 413 

Okl.—City Nat. Bank of Hobart v- 
State, 176 P. 232, 73 OkL 316. 
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party who pays the draft cannot use the title thus 
obtained to enable the consignor to defeat the col¬ 
lection by the purchaser of a debt due him by the 
consignor.71 

The nature of the special property in the trans¬ 
feree, that is, whether it is as absolute owner or as 
security for the payment of the draft, depends, in 
its final analysis, on the intention and contract of 
the parties,and while a bill of lading may be 
transferred under such circumstances as to show 
conclusively the intention to rest in the transferee 
the shipper’s title to the property covered by the 
bill,^3 and it has been said that the discounting par¬ 
ty takes title to the property described in the bill as 
completely as if it had been passed by deed and de¬ 
livery of the goods,^^ ordinarily the discounting 
party does not become a common purchaser of the 
property but does acquire some kind or character 
of special property, claim, or lien on that property 
to protect it m the payment of the draft which it 
has purchascd.75 The goods are pledged for the 
payment of the draft,76 and the party paying the 
draft IS entitled to possession of the goods until 
the draft is paid in fulU'^ The position of the 
transferee, it is said, is similar to that of a mort¬ 
gagee m possession,^* and he is under no necessity 


to file papers to preserve his henJ^ This right of 
the transferee before payment of the draft is supe¬ 
rior to that of the shipper,*® who, after delivery of 
the bill and discount of the draft, cannot by any 
subsequent acts affect the transferee’s rights.*! 

On refusal of the consignee to pay the draft, 
the title of the party discounting it becomes abso¬ 
lute,** and when the drawee refuses to accept the 
goods the fact that the bank sells them will not pre¬ 
vent its collecting on the draft.** 

The right to the goods or their proceeds is not 
lost as against the shipper or his assignee for the 
benefit of creditors by a surrender of the bill of 
lading to the shipper under an agreement that, until 
advances have been paid, he will hold the goods or 
their proceeds if sold under hen as agent of the 
party paying the draft,*^ and the title of the payee 
of the draft attached to the bill of lading is not 
affected by a sale of the goods to a bona fide pur¬ 
chaser by the drawee of the draft who has obtained 
them without authority or knowledge of the payee 
and without having paid the draft.** Where the 
party who has advanced money on the draft after 
a levy on the goods as the property of the consignor 
filed a claim thereto, his right to maintain this claim 
was not lost merely because, while the claim case 


71- Tex—^W. T. Wilson Grain Co. v 
Central Nat. Bank, Civ.App, 139 

' S W 996. 

72- Wash—Chase Nat. Bank of City 
of New York v. Spokane County, 
215 P- 374, 125 Wash. 1. 

mrhetlier sale or transfer as security 

(1) Althougrh delivery of bills of 
lading- to the shipper’s order to a 
hank places the legal title to the 
shipment in the bank, whether there 
is a sale of the shipment, or merely 
a transfer of title for security, de¬ 
pends upon the intention of the par¬ 
ties.—Cochrane v. First Slate Bank 
of Pickton, Tex:, 201 SW. 572, 198 
Mo App 619 

(2) Whether drawing draft on 
commission agent for approximate 
value of wheat to be sold on com¬ 
mission, attaching it to bill of lad¬ 
ing, and depositing it in bank and 
receiving credit, evidenced sale of 
wheat to bank, or advancement of 
amount of draft to shipper, depend¬ 
ed on intention of parties—^Harring¬ 
ton V. Missouri Pac- R Co., 247 P 
441, 121 Kan. 488. 

(3) Where a seller of automobile 
trucks sold a draft on the buyer with 
bill of lading attached to a bank, it 
was not the intention of the parties 
to vest the absolute title to the 
trucks in the bank, but it was in¬ 
tended that the bank’s title, or in¬ 
terest therein, was for security only. 
—Chase Nat. Bank of City of Newi 


York V. Spokane County, 215 P, 374, 

125 Wash 1. 

7^ Wash—Chase Nat Bank of City 
of New York v. Spokane County, 
supra. 

74. Me—Weed v. Boston & M R 
R, 128 A. 696, 124 Me. 336, 42 AL 
R 487. 

7a. Wash—Chase Nat Bank of City 
of New York v. Spokane County, 
215 P 374. 125 Wash 1. 

Mot owner ox purchaser of prop¬ 
erty hy discounting draft.—^Falls 

Mfg. Co. V. Barbour, 11 Tenn,App. 

509. 

7G. Iowa.—Kansas City First Nat 
Bank v. Mt. Pleasant Milling Co., 
72 N.W. 689, 103 Iowa 518. 

77- Neb—^Huftman v Henry Motor 
Co, 153 N.W. 566, 98 Neb 517. 

78b .Tex—Commercial Bank v. First 
State Bank, etc, Co, Tex.CivApp., 
153 S W 1175. 

10 C J p 203 note 30. 

79- Va—Seward v. Miller, 55 SE 
6S1. 106 Va. 309 

10 C J p 203 note 31. 

80- Mass—Chicago Fifth Nat. Bank 
V. Bayley, 115 Mass 228. 

81- U S —National Bank of Ash¬ 
tabula V. Bradley, D.C.N.Y., 264 F. 
700 

Right of bank ujis^-nrected by acts of 
depositor 

(1) Where a hank discounted. 
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[drafts attached to a bill of lading, 
and gave credit to the depositor, who 
was already indebted, allowing the 
depositor to withdraw the excess, the 
bank became the owner of the prop¬ 
erty specified in the bill of lading, 
notwithstanding the depositor’s at¬ 
tempts to induce the consignee, on 
whom the drafts were drawn, to dis¬ 
pose of the property; this being par¬ 
ticularly true where the deposit slip 
giving credit contained no reserva¬ 
tion—National Bank of Ashtabula v. 
Bradley, DCN.Y, 264 F. 700. 

(2) Where a hank discounted 
drafts with bills of lading attached, 
and gave the depositor credit, which 
he withdrew, the rights of the bank 
were not affected, because a relative 
of the depositor subsequently gave 
a note to secure other indebtedness 
due the hank, on which the depositor 
made payments, etc—^National Bank 
of Ashtabula v. Bradley, supra. 

82, Teun —St. Louis Third Nat. 
Bank v Hays, 108 S.W. 1060, 119 
Tenn. 729, 14 Ann.Cas. 1049. 

83: Wash —Yakima Trust Co. v. 
Zintheo, 237 P. 729, 135 Wash. 389 

84. NY—Carter v. Arguimbau, 31 
Abb.N.Cas. 3. 

85b IT S.—Albers Bros. Milling Co. 
v. Brumheller, B.aWash., 280 F. 
217. 
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was pending, the drawee refused to accept the goods 
and pay the draft, and in consequence the hill of 
lading was “indorsed over” to the consignee for the 
sole purpose of having him dispose of the goods 
for the exclusive benefit of the party filing the 
claim.S6 On receipt by the consignee of the prop¬ 
erty, and its conversion, he is liable to the party dis¬ 
counting the draft for the money advanced on it;^^ 
this is true where the party obtaining the goods is 
a buyer fr6fa the consignee,** and the discounting 
party may maintain an action in trover.*^ 

A consignee who advances money on transfer to 
him of apparent title by the bill of lading acquires 
a title to or a hen on the goods regardless of the 
claims of those who, without having received actu¬ 
al or constructive possession, seek to assert their 
rights to such goods through the shipper.*® 

Where a seller places a true bill of lading in a 
bank and gives the buyer a forged bill with which 
he obtains the property, the buyer should be re¬ 
garded as an equitable assignee of the seller, enti¬ 
tled, on recovery by the bank of a judgment against 
the carrier for conversion, to any balance remaining 
after payment of the debt secured by the true bilL*i 

Liability on discount or agreement to accept An 
agreement by a bank to honor drafts upon a pur¬ 


chaser with bill of lading attached is not an as¬ 
sumption of direct liability for payment or perform¬ 
ance of the purchaser’s contract,®" and before the 
bank can be held liable on its agreement to accept 
the drafts there must be a compliance by the shipper 
with its terms on its part.** Where a bank pur¬ 
chases drafts with bills of lading attached from the 
consignor for value and without notice of fraud, 
and the consignees fully pay the drafts, the bank is 
not liable to any one injured by the transaction for 
the fraud of the consignor in making out the bills 
of lading.** 

Where the buyer of goods has given checks to the 
seller and deposited the bills of lading with drafts 
attached in a bank to obtain money to cover the 
checks, the bank cannot disclaim liability for pay¬ 
ment of the checks and at the same time claim ab¬ 
solute title to the goods.* ^ 

Consideration for transfer. Where the owner of 
goods, being indebted to a bank, gives it a bill of 
sale, and the bank permits the issuing of a bill of 
lading, the transaction evidences valuable consider¬ 
ation for the subsequent transfer of the bill of lad¬ 
ing and drafts to the bank.** 

bb. Pledge or Assignment 

Pledge or assignment of the bill of lading to secure 


8G. Ga —Coker v. Memphis First 
Nat. Bank. 37 S E 122, 112 Ga 71. 
87- NT—Chicagro Mar. Bank v. 
WrifiTht, 48 N.Y. 1. 

88. La —^Pirst Nat. Bank v. Hen¬ 
derson Cotton Oil Co, 102 So. 501, 
157 La 394. 

88. Ga—Southern Flour & Grain Co 
V. Central Texas Exch. Nat. Bank, 
109 SE 685. 27 Ga.App. 524. 

Bight to recover property 

(1) Where the bank purchasing a 
draft on the buyer of grain and the 
attached order bill of lading, permit¬ 
ted the gram to be delivered to the 
buyer for storage, and the buyer 
afterward refused on demand to pay 
the draft or deliver the grrain, the 
bank was entitled to sue in trover.— 
Southern Flour & Gram Co. v. Cen¬ 
tral Texas Exch Nat Bank, 109 S.E 
685, 27 Ga.App. 524. 

(2) Where the bank permitted it 
to be delivered to the buyer for stor¬ 
age to prevent damage to the gram, 
it did not surrender its title there¬ 
to—Southern Flour & Gram Co. v 
Central Texas Exch. Nat. Bank, su¬ 
pra. 

(3) Where the bank permitted de¬ 
livery to the buyer for storage, and 
the sellers thereafter agreed that the 
buyer might hold it as margin to 
protect against loss on other ship¬ 
ments, the doctrine that the one of 


two innocent persons who put it in 
the power of a third person to inflict 
injury must bear the loss could not 
be invoked against the bank’s legal 
rights.—Southern Flour & Gram Co 
V. Central Texas Exch. Nat. Bank, 
supra. 

(4) Where the sellers of gram de¬ 
posited bill of lading and draft for 
the price with the bank, the sellers’ 
representative in agreeing that the 
buyer might hold such grrain as a 
margin against loss on other ship¬ 
ments has been held not acting for 
or on behalf of the bank.—Southern 
Flour Gram Co v. Central Texas 
Exch Nat. Bank, supra. 

(5) Direction of a verdict for the 
bank m trover for the amount of 
the draft with interest is proper un¬ 
der Civ Code 1910 § 5930, where the 
buyer had sold the gram for more 
than the amount of the draft — 
Southern Flour & Gram Co. v. Cen¬ 
tral Texas Exch. Nat. Bank, supra. 

(6) The bank was entitled in tro¬ 
ver to recover the amount of the 
draft with seven per cent interest, 
when such amount was not more 
than the highest proved value of 
the gram between the date of the 
conversion and the trial.—Southern 
Flour & Gram Co. v. Central Texas 
Exch Nat. Bank, supra. 

90. U S —^Burritt v. Bench, C C Ohio, I 

4 F Cas No.2.201, 4 McLean 325. I 
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Ga —Orr v. Planters’ Phosphate, etc, 
Co. 68 SE 779, 8 GaApp. 59. 

10 C J. p 204 note 44. 

91- TJ S —^Hubbard Bros & Co v. 
Southern Pac Co, La., 256 F. 761, 
168 CCA. 107. 

92. Wis.—^Monark Metal & Supply 
Co. V. General Metal & Refining 
Co.. 218 NW. 179, 195 Wis 294. 

93. Wis —^Monark Metal & Supply 
Co. V. General Metal & Refining 
Co, supra. 

94. Tex—^Parma v First Nat Bank, 
Com App., 63 S W 2d 692, reversing, 
CivApp.. 37 SW.2d 274. 

95. Mo—^New First Nat Bank v C. 
L. Rhodes Produce Co, 58 S.W.2d 
742, 332 Mo. 163, transferred 37 S. 
W.2d 986, 225 Mo.App. 438. 

In bank’s action against shipper 
for conversion of eggs covered by 
bills of lading with drafts attached, 
deposited with bank by the buyer to 
meet checks given the seller, evi¬ 
dence showed that drawer of drafts 
in depositing sum in bank applied it 
to payment of dishonored drafts.— 
New First Nat Bank v. C. L Rhodes 
Produce Co, 58 SW2d 742. 332 Mo. 
163, transferred 37 S.W.2d 986, 225 
Mo.App. 438 

9GL Ill.—^Merchants’ State Bank of 
Centralia v. Chicago, B. & Q. R. 
Co.. 245 IlLApp. 211. 
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loans or advances carries with it the right to control 
the property described in the bill. 

A bill of lading may be pledged to secure a loan,®^ 
such as a loan to finance the purchase of the 
goods,®® and if made in good faith such pledge is 
valid against the pledgor or any third person ®® 
Where a negotiable bill of lading is pledged as col¬ 
lateral security for a loan, the pledgee does not lose 
his hen on the goods by returning the bill to the 
pledgor temporarily on a trust receipt.^ Where 
bills of lading have been hypothecated against pay¬ 
ment of the drafts, the right to sell the collateral 
persists even after delivery of the bills to the ac¬ 
ceptor, and such delivery does not release the draw¬ 
er to the payee of the drafts to whom the bills were 
pledged.^ 

Assignment of a bill of lading by a shipper to a 
bank to secure advances to the shipper carries with 


it the control of the goods.^ 

Where a consignee in a straight bill of lading 
knows the bill with draft attached has been trans¬ 
ferred to a bank to secure a loan he has no right 
to sell the goods and apply the proceeds on an in¬ 
debtedness due him by the consignor without pay¬ 
ing the draft.^ 

w 

(c) Transferee’s Rights as to Qjgditors 

The rights of a transferee of a bill of lading are 
superior to subsequent attaching creditors of the trans¬ 
feror. On transfer of a straight bill the transferee, to 
preserve his rights over creditors, must give notice of 
the transfer as required by statute. 

In the absence of any showing of fraud,® the 
nght of a transferee of a bill of lading is superior 
to that of the shipper’s subsequent attaching credi¬ 
tors,® for the reason that no attachable interest re- 


97 . La—Canal-Commercial Trust & 
Savings Bank v. New Orleans, T. 
& M. By. Co, 109 So. S34, 161 La. 
1051, 49 A.L U 274 

Mass —Orvis v Jackson, 194 N.E. S9, 
289 Mass 348 

Notice of pledg'e 

Notice to a buyer to remit direct¬ 
ly to a bank, to which the bill of 
lading: and invoice had been trans¬ 
ferred, is notice that the account had 
been pledged—^Brown Bros Co. v. 
Smith Bros Co., DC La., 231 F. 475. 

9a. Mass—Orvis v. Jackson, 194 N. 

E. 89, 289 Mass 348. 

99. Mass—Orvis v. Jackson, supra. 
Title to g’oods 

Bank accepting draft, indorsed *in 
blank by payee, with bill of lading 
attached, pledged as security for 
loan, became holder of draft in due 
course and took title to goods de¬ 
scribed in bill.—Anderson v. Key¬ 
stone Chemical Supply Co., 127 N.B. 
668, 293 Ill. 468 

1 . La —Canal-Commercial Trust & 
Savings Bank v. New Orleans, T. 
& M Ry. Co., 109 So. 834, 161 La. 
1051, 49 ALB 274. 

2. NY —^Hongkong & Shanghai 
Banking Corporation v. Lazard- 
Godchaux Co. of America, 201 N. 
T.S. 771. 207 App Div. 174, motion 
denied 143 N.E. 761, 237 NY. 604, 
and affirmed 147 N B. 216, 239 N.Y. 
610. 

3. Pa—State Bank of Avon v. Luffi 
112 A. 452, 269 Pa. 199. 

Effect of assigmneiLt 

(1) The assignment of a bill of 
lading to a bank advancing money to 
the shipper with which to fill the 
consignee’s order, carried with it the 
control of the goods, with the right 
to stipulate for a note before deliv¬ 
ery of the bill to the consignee.— 


State Bank of Avon v. Lufl, 112 A- 
452. 269 Pa. 199. 

(2) Where defendant had advanced 

money to a manufacturer under an 
agreement that it might deduct 
twenty-five per cent on subsequent 
purchases, and subsequently gave the 
manufacturer an order for goods, 
agreeing to give a note for a speci¬ 
fied amount, and a bank which had 
advanced to the manufacturer 
amounts in excess of the amount of 
the note made a further advance to 
enable the manufacturer to fill the 
order on the manufacturer’s agree¬ 
ment to assign the bill of lading, 
and surrendered the bill of lading to 
defendant on the express condition 
that the note would be given, defend¬ 
ant had no nght to set off its claim | 
for the amount due from the manu¬ 
facturer against the bank.—Stale 
Bank of Avon v. Luff, supra. | 

(3) Where defendant, when sued 
for the breach of the promise to give 
a note did not set up a bailment, but 
claimed an unqualified right to de¬ 
duct the entire balance due it, plain¬ 
tiff was entitled to a verdict if the 
note was to be given after inspection 
of the goods, but was entitled only 
to the amount m excess of defend¬ 
ant’s claim if there was no agree¬ 
ment to give the note for a particu¬ 
lar amount.—State Bank of Avon v. 
Luff, supra. 

4. U.S.—George F. Hjnrichs, Inc., v. 
Standard Trust & Savings Bank, 
C.C.ANY, 279 F. 382, certiorari 
denied 42 S.Ct. 462, 258 U.S. 629, 66 
L.Ed. 800. 

Snffic^ency of notice of right of 
transferee 

Where straight bill of lading of 
interstate shipment and draft were 
discounted with a bank, presentation 
to factor consignee of the draft with 
bill of lading attached was sufiSLcient 
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notice to the consignee of the rights 
of the bank to be p<ud out of a s<ile 
of the shipment, under Act Congr 
August 29, 1916, c 415 §§ 2, 3. 29, 
32 —George F. Hinrichs, Inc. v. 
Standard Trust & Savings Bank, C C 
A.N.Y, 279 F- 382, certiorari denied 
42 set. 462, 258 U.S 629, 66 L.Ed 
800. 

5. Iowa.—Shaffer v. Rhynders, 89 
N.W. 1099. 116 Iowa 472. 

6. U.S.—^National Bank of Ash¬ 
tabula V. Bradley, D.CN.Y., 264 F. 
700 

Ariz—^P. Pastene & Co v. First Nat 
Bank, 172 P. 656, 19 Aiiz 493. 

Colo —First Nat Bank v. Hammer, 
246 P. 272, 79 Colo. 395—Paines- 
ville Nat. Bank of Painesville, 
Ohio, V. Hannan, 171 P. 364, 64 
Colo 301 

Ga —Strickland v. American Nat 
Bank of Nashville, Tenn., 130 S 
E. 598, 34 GaApp. 549 
Kan—^Burdg v. Scott, 208 P 668, 111 
Kan. 610—^Lampl v. Hawkins. ISS 
P- 233, 106 Kan. 423—Farmcis’ & 
Merchants* Nat. Bank v. Sprout, 
179 P. 301, 104 Kan 348—Oklahoma 
State 33ank v. Hicklin, 164 P. 257, 
100 Kan. 301. 

La —^Holmes & Barnes v Shawnee 
Milling Co., 5 La App. 391. 

Md.—^Johnston v. Western Maryland 
Ry. Co, 135 A. 185. 151 Md. 422 
Mass.—^Boston Sheridan Co v. Sheri¬ 
dan Motor Car Co, 138 N.E. 806. 
244 Mass 425 

Miss—^Merchants' & Manufacturers' 
Bank of Ellisville v. Philip J. 
Toomer Lumber Co, 76 So. 565. 115 
Miss 647. 

N Y.—American Nat Bank v. War¬ 
ren. 160 N.YS. 413, 96 Misc 265— 
American Trust, etc.. Bank v. Aus¬ 
tin, 55 NYS. 561, 25 Misc. 454, 
affirmed 62 N.Y.S. 1131, 47 App.Div. 
635. 
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mains in the shipper.^ The same is true where the 
bill of lading is given as collateral security for ad¬ 
vances to a consignee.® The rule applies although 
no money has actually been advanced to the con¬ 
signor before the attachment. It is sufficient that 


the consignor has been given credit therefor,® and 
it is immaterial that the shipper has not checked 
against the credit.^® In the application of the rule 
it is likewise immaterial that the party paying the 
draft had obtained a guaranty from the consignee 


NC—sterling Mills v Sagrinaw Mill¬ 
ing Co, 114 SJE. 756, 1S4 NC. 461. 
Okl—^First & Old Detroit Nat. Bank 
V. Holloman, 208 P. 791, 86 Okl 
246 

Pa —Sturgeon Bay Bank v. Mc¬ 
Laughlin, 63 Pa Super. 588. 

Tenn —^Lookout Knitting Mills v. 

Reid, 248 S W. 306. 147 Tenn. 399. 
Tex.—^Pirst Nat. Bank v. McClain, 
Adams & Co., Civ.App, 279 S.W. 
614—^Early-Foster Co. v. Latham 
& Co. CivApp, 253 S.W. 663—Offi¬ 
cer V. P & M. Nat. Bank of Ho¬ 
bart, CivApp, 230 S.W. 226. 
Wash.—Hull v. Myers. 235 P. 786, 134 
Wash- 286—Wickens v. Scheuer, 
204 P. 780, 118 Wash. 614—Com¬ 
mercial Bank of Port Huron v. El¬ 
liott. 159 P- 377, 92 Wash. 357. 

10 C J p 203 note 34. 

As respects attacluBLexi.t, a transfer 
of title of goods by an importer by 
indorsing bill of lading to a bank 
advancing the purchase price is not 
mvalid as against the creditors of 
the importer because of the import¬ 
er’s right to obtain the goods by 
paying the purchase price, where the 
importer had never been m posses¬ 
sion of the goods.—W ickens v. 
Scheuer. 204 P. 780, 118 Wash. 614. 

As affected by roles of bank 

Rule of bank that, m receiving 
dratts, it shall act only as agent for 
the depositor, applies only between 
the bank and its customer, and does 
not constitute the bank, which dis¬ 
counted drafts attached to a bill of 
lading, a mere agent of the owner as 
against an attaching creditor —^Na¬ 
tional Bank of Ashtabula v. Bradley, 
D.C N.T., 264 P. 700. 

Selzore as conversion. 

Where, after a bank had discount¬ 
ed drafts with bills of ladmg at¬ 
tached, the sheriff seized the grain 
shipped under a judgment against 
the consignor an action for damages 
for conversion may be maintained 
against the sheriff —National Bank 
of Ashtabula v. Bradley, D C N.Y, 
264 P. 700. 

Drafts on several purchasers with 
refusal by one to pay 
Where a carload of seed com was 
sold to three purchasers at the same 
point, and bill of lading, with three 
drafts attached, one on each of the 
purchasers, was mdorsed to a bank 
which discounted the drafts, the 
bank’s special property was not di¬ 
vested. where on refusal of one of 
the purchasers to accept the com 
the seller made settlement with the 


purchaser refusing to accept, drew a 
draft for a less amount, and paid the 
bank the difference, it being under¬ 
stood. in event the drafts were not 
paid, the seller should reimburse the 
bank, hence a creditor of the seller 
could not attach the fund in the 
hands of the bank.—Farmers* Ex¬ 
change Bank v. Qreil Bros. Co., 84 
So. 437, 17 AJa-App. 287. certiorari 
denied Ex parte Greil Bros. Co., 84 
So. 924, 203 Ala. 698 
Sale by shippers after attachment 

That a transaction between ship¬ 
pers of hay, dealers therein, and a 
bank, by their transfer of bill of lad¬ 
ing with attached diaft to it, and 
giving of credit by it and drawing 
thereon by them, did not pass title 
to it, is not conclusively shown by 
the fact that ^ter it had cla.imed 
the hay, and given bond therefor, 
against attachment by the shippers* 
creditor, it sold it through them — 
Officer V. P. & M Nat Bank of Ho¬ 
bart, Tex.Civ.App-, 230 S W. 226. 

Purchase with notice 

A purchaser of the goods, with no¬ 
tice of the rights of the bank to 
which the bill of lading is trans¬ 
ferred, who pays the draft cannot 
attach the fund m the hands of the 
bank as property of the seller.— 
Sturgeon Bay Bank v. McLaughlin, 
63 ra.Super. 588. 

Evidence of xig^hts of transferee 

(1) The fact that a draft was 
drawn by the shipper in favor of the 
liank and attached to a shipper’s or¬ 
der bill of lading is enough to show 
the 'bank to be the owner of the 
funds—W'est Texas Nat. Bank v. 
Wichita Mill & Elevator Co, Tex Civ. 
App. 194 S.W. 835. 

(2) Where a shipper’s order bill of 
lading was indorsed by a holder and 
attached to a draft drawn by the 
shipper in favor of a bank and pro¬ 
ceeds collected, evidence held not to 
sustam findings that funds belonged 
to the shipper, that the holder had 
possession of draft and bill of lading 
without knowledge of the shipper, 
indorsed his name without his knowl¬ 
edge, and that credit of account of 
holder with amount of draft was 
without the knowledge of the ship¬ 
per, and that bank knew all these 
thmgs.—West Texas Nat. Bank v. 
Wichita Mill & Elevator Co., supra. 

(3) On trial of bank’s claim to au¬ 
tomobile attached by plaintiff in his 
action against motor car company 
evidence as to whether car m ques¬ 
tion was covered by bank's bill of 
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lading held insufficient to support 
verdict for plaintiff.—Commercial 
Bank of Port Huron v. Elliott, 159 P. 
377, 93 Wash. 357. 

Question for jury 

On trial to determine whether 
plaintiff in an action or a bank 
which claimed to own the automo¬ 
bile attached by him was the owner 
of the car, question whether the car 
attached was covered by the bill of 
lading held by the bank, being a 
question of fact, was for the jury.— 
Commercial Bank of Port Huron v. 
Elliott. 159 P. 377. 92 Wash 357. 

7- Kan.—^Lampl v. Hawkins, 188 P 
233, 106 Kan. 423—^Farmers’ & 

Merchants’ Nat. Bank v. Sprout, 
179 P. 301. 104 Kan. 348 
OkL—^Pirst & Old Detroit Nat. Bank 
v. Holloman, 208 P. 791, 86 Okl 
246. 

Va—^Fourth Nat. Bank of Mont¬ 
gomery, Ala, V Bragg, 102 S.E. 
649, 127 Va. 47, 11 A.L R. 1034. 

10 CIJ. p 203 note 35. 

a. Iowa —^Exchange Nat Bank v, 
McCaffery, 157 N.W. 209, 175 Iowa 
451. 

Evidence held insufficient as to 
fraud m procuring the assignment as 
agrainst creditors.—^Exchange Nat. 
Bank v. McCaffery, 157 N.W. 209, 175 
Iowa 451. 

Ownership of bill 

(1) Creditors of a cxinsignee could 
not attach goods as property of the 
consignee where a bank had agreed 
in advance to furmsh the price of 
the goods and take the bills of lad¬ 
ing as security, as the bank became 
the owner of the hills as soon as is¬ 
sued on delivery to the carrier.—Kin- 
solving V. State Savingrs & Trust Co., 
190 S.W. 379, 195 Mo.App. 326. 

(2) Where seller of lumber re¬ 
tained bills of lading to keep title 
until paid by bank, and bills were 
sent to second bank, pursuant to 
agreement to pay for lumber and 
take bills, when title passed from 
buyer to seller, it passed to second 
bank by virtue of bill, and lumber 
could not be attached as property of 
buver—Kinsolvmg v. State Savings 
& Trust Co, supra. 

9k Ala.—Owensboro Banking Co. v. 
Buck, 77 So. 940, 16 AlaJVpp. 346, 
certiorari denied Ex parte Buck, 
79 So 394, 202 Ala. 56. 

10 C J p 203 note 36. 

lOu Kan—^Lampl v. Hawkms, 188 P. 
233, 106 Kan. 423. 
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that the draft would be paid.ll The rule also ap¬ 
plies whether the party purchased or was merely a 
pledgee of the draft,!^ but does not apply if the 
transferee is merely an agent for collection i^ 

The provision of the Bills of Lading Act requir¬ 
ing the transferee of a straight bill of lading to 
notify the carrier of the transfer to preserve his 
rights against attachment or garnishment applies to 
goods m the custody of the carrier but not to pur¬ 
chase money owing by the consignee after deliv- 
ery.i^ A transferee of a straight bill of lading, 
who fails to notify the carrier of the transfer, as 
required by statute, until after the goods have been 
attached acquires no right to the shipment or its 
proceeds as against the attaching creditor, even 
though he has paid the draft accompanying the bill 


of ladmg.15 

As against consignee. The rule that the right of 
one discounting a draft with a bill of lading at¬ 
tached is superior to attaching creditors applies 
where a consignee, having paid the draft, seeks to 
attach the proceeds as a creditor of the consignor^® 
or because of defective quality or quantity of the 
goods not discovered until after the draft was 
paid.l7 However, the proceeds of the draft may be 
attached by the consignee where the bank discount¬ 
ing the draft was not a bona fide purchaser^® qj- 
where the bank is regarded as liable for breach of 
warranty of the seller.i^ 

Title revesting in seller. As against levying cred¬ 
itors, the property is that of the seller when, on 
refusal of the buyer to accept the goods, the seller 


11- Iowa—Shaffer v. Rhynders, 89 
K.W. 1099. 116 Iowa 472. 

12- Colo.—^Pamesville Nat. Bank of 
Painesville, Ohio v. Hannan. 171 P 
364. 64 Colo 301. 

10 C J p 203 note 38. 

13- N.C.—Sterling Mills v. Saginaw 
Milling Co.. 114 S.E. 756. 184 NC 
461. 

Bank as agent, not purchaser 

Where a bank discounts a draft 
with hill of lading attached, and 
places the amount less the discount 
to the credit of the drawer, with the 
right to check on it, and reserves 
the right to charge hack the amount 
if the draft is not paid, by express 
agrreement or one implied in the 
course of dealing, and not by rea¬ 
son of liability on indorsement of the 
draft, the bank is an agent for col-! 
lection, and not a purchaser so that 
funds in its hands may be attached 
by the buyer on breach of contract 
by the seller—^Temple v. La Berge, 
114 SE 166, 184 N.C. 252. 

QnestioiL for jury 

(1) Whether a bank claiming own¬ 
ership of the proceeds of a draft at¬ 
tached to a bill of lading wan a pur¬ 
chaser for value of the draft, or a 
mere collecting agent for the con¬ 
signor, depended on the intention of 
the parties, and was a question of 
fact for the jury, where the evidence 
was conflicting.—Sterling Mills v. 
Saginaw Millmg Co., 114 S E 756, 184 
N.C 461. 

(2) In an action against the con- 
sigrnor of goods under a bill of lad¬ 
ing with draft attached, where the 
testimony of the cashier of an inter- 
venmg bank claiming ownership of 
the draft is equivocal, if not contra¬ 
dictory, it IS error for the court to 
charge the jury that, if they believed 
the testimony, they should answer 
the issue of ownership in the nega¬ 


tive—Sterling Mills v. Saginaw Mill¬ 
ing Co , supra. 

14. WVa—City Nat Bank of Clin¬ 
ton, Iowa, V. West Virginia Paim 
Bureau Service Co., 153 SE 300, 
109 W.Va. 158. 

15- Tenn —^Tennessee Egg Co. v 
Monroe, 268 SW 372. 151 Tenn 
121, certiorari denied L J. Schwauh 
& Sons V. Tennessee Egg Co, 46 
set 105. 269 TJS. 580. 70 KEd. 
422. 

IGL ICan.—^Ranney-Davis Mercantile 
Co. V. Bumgarner, 185 P. 287, 105 
Kan 474. 

17- Ga—Terre Haute Nat. Bank v. 
Horne-Andrews Commission Co, 
101 S.E. 6, 24 GaApp. 320. 

Kan.—^Lampl v. Hawkins, 188 P 233, 
106 3£an 423. 

Miss —^First Nat. Bank v. Tchula 
Commercial Co, 95 So. 742, 132 
Miss 58 

N C.—Farmers' & Merchants' Deposit 
Co V. Boulevard Bank & Trust Co., 
122 S E 392, 187 N C 611. 

Tex.—^P. A Kadane & Co. v. Security 
Nat Bank, CivApp, 219 S.W. 506 

18- Miss—^Liberty Central Trust Co 
of St. Louis, Mo., V. Senton, 104 So 
157, 138 Miss. 683. 

Agent fox collection 

One of the banks through which 
there was forwarded for collection a 
draft, drawn by seller of cotton on 
buyer for price, attached to order 
bill of lading, although giving its 
forwarding correspondent a credit 
for the amount of the draft, to be 
charged back, however, to such cor¬ 
respondent if draft was not paid, was 
not a bona fide purchaser for value 
of the bill, within federal Umform 
Bills of Lading Act, XT S.Comp St. §§ 
8604aaa—8604w, so as to prevent pro¬ 
ceeds of draft, after its payment by 
buyer of cotton, being attached by 
him on rescmding for defect in qual¬ 
ity of cotton.—Liberty Central Trust 
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Co of St Louis, Mo., V. Senton, 104 
So 157, 138 Miss 683. 

Effect of indoxsement 

The status and rights of the par¬ 
ties in interest could not be changed 
by a bank through which there was 
forwarded for collection a draft for 
price of goods, attached to order bill 
of lading, indorsing on draft that 
such bank does not guarantee quality 
of goods covered by bill of lading — 
Liberty Central Trust Co. of St 
Louis, Mo, V. Senton, 104 So 157, 138 
Miss 683. 

19- Miss.—^L. Marks' Sons v. West 

Tennessee Grain Co, 81 So. 162, 

119 Miss. 465. 

Attachment of proceeds of different 
drafts 

(1) Where a bank at two different 
times took assignments of drafts 
with bills of lading attached for two 
different shipments of corn sold to 
the same buyer by the same seller, 
the bank was a cowarrantor in both 
transactions, and the amount receiv¬ 
ed upon the second draft could be 
attached by the buyer in an action 
for breach of warranty as to the 
soundness and merchantability of the 
corn first shipped—^L. Marks' Sons 
V. West Tennessee Gram Co, 81 So. 
162, 119 Miss. 465. 

(2) A bank which purchases a 
draft for the price of a shipment of 
goods, drawn by seller and consignor 
on buyer and consignee of goods, oc¬ 
cupies, as to the consignee, the situa¬ 
tion of the consignor only as to that 
shipment, so that although bank be 
not a hona fide holder for value of 
the draft, the consignee after paying 
It could recover no part of its pro¬ 
ceeds, as against the bank, for loss¬ 
es from defects m goods in ship¬ 
ments prior to that covered by the 
draft.—Colonial Lumber Co. v. Ande- 
lusia Nat. Bank, 103 So. 343, 138 
Mis£l 566. 
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gives his check for the amount of the draft to the 
purchaser of the bill of lading with draft attach- 
ed.20 

(2)* Transfer of Contract 

Transfer of a bill of lading is not a transfer of the 
contract of carriage or of sale but only of the goods de¬ 
scribed therein; but the transferee may take all the 
rights of the transferor under the bill. 

The transfer of the bill of lading is not a trans¬ 
fer of the contract of carriage, but only a transfer 
of the goods represented by it,2i nor is it an as¬ 
signment of the contract of sale.^^ involves no 
promise on the part of the indorser to do anything 
toward forwarding the property to its destination 
and devolves no duty whatever on such indorser. 
If the instrument is fictitious, or if there is any 
fraud practiced in transferring it, any remedy that 
the transferee would be entitled to .would be for 
that special wrong, and not by importing into the 
indorsement a promise to perform what the carrier 
had agreed, or purported to have agreed, to do.^^ 
As a contract with the carrier a bill of lading is a 
chose in action and as such is not assignable at 
common law,24 but, as shown in the title Assign¬ 
ments § 5, now substantially all choses in action are 
assignable, and transfer of a bill of lading has been 


held to give to the transferee all the rights under 
the bill which the transferor had.25 Transfer of 
the bill of lading and invoice by the seller to the 
holder of his note, to enable the holder to receive 
the purchase price, is an absolute transfer of the 
account and the seller has no contingent interest in 
it.26 

Warranty of goods. A purchaser of a draft with 
bill of lading attached being to all intents and pur¬ 
poses the owner of the merchandise represented by 
the bill, he may sue the shipper on his warranty 
that the goods are merchantable and fit for the 
purpose for which they are intended.^^ 

e. T.imitatioiis on Negotaability 

B'lls of lading are negotiable only in the sense that 
transfer of the bill of lading passes to the transferee 
such right or title as the transferor has to the goods 
therein described. 

Under the rule as stated in Corpus Juris, volume 
10 p 205 § 271, which has been judicially approv- 
the view generally held is that “negotiability," 
as that term is applied to bills of lading, means 
nothing more than that the transfer of the bill of 
lading passes to the transferee only such right or 
title as the transferor had to the goods therein de- 
scribed,^® and that the rights arising out of the 


20. Tex—Collin County Nat, Bank 

V. Satterwhite, Civ.App, 184 SW. 
338. 

21- Mass—Cox V. Central Vermont 
R Co, 49 N E. 97, 170 Mass. 129. 

10 C J. p 202 note 22. 

22. Miss —^ItzifiT Co V. First Nat 
Bank. 91 So. 15, 128 Miss. 345. 

23. Mich—^Maybee v Tregent, 11 N 

W. 287, 47 Mich 495. 

24. HI.—^Ensign v Illinois Cent. R 
Co., 180 I11.APP 382. 

25i. Mo—^Feeders Supply Co. v. Un¬ 
ion Pac. R Co., App., 96 S.W.2d 
1056. 

Contract between carrier and in- 
doTsee 

Indorsements of bills of lading 
created a contract bet’sgeen carrier 
and indorsee which could be sur¬ 
rendered for substituted contract 
without creating any liability by 
carrier to indorser or changing any 
existing, contract between indorser 
and indorsee—^Feeders Supply Co, v. 
Union Pac. R Co. Mo App., 96 SW. 
2d 1056. 

The lights of the transferee and 
the carrier cannot be affected by any 
outside understanding between the 
transferee and the transferor—^Feed¬ 
ers Supply Co. V Union Pac. R. Co, 
Mo App. 96 S.W2d 1056 
Heshipment privilege 

(1) Shipper’s indorsement of bills 


of lading did not confer shipper’s re- j 
shipment privilege on indorsee where 
shipper had already exercised such 
privilege—^Feeders Supply Co. v. Un¬ 
ion Pac. R. Co., Mo.App, 96 S.W 2d 
1056. 

<2) Notation on face of bill of lad¬ 
ing is conclusive m determining ex¬ 
tent of reshipment privilege and 
whether such privilege had been ex¬ 
ercised—Feeders Supply Co v. Un¬ 
ion Pac. R Co, supra. 

Kight of action, for conversion 
Me—Weed v Boston & M. R. R. 128 
A. 696. 124 Me. 336, 42 AL..R. 487 
26. US —^Brown Bros Co v. Smith 
Bros Co. DC La, 231 F. 475. 

27- La—^New Iberia Nat. Bank v 
Teche Canning & Syrup Co, 106 
So 451, 159 La 946 
Warranty of mortgagee or pledgee 
receiving payment see infra sub¬ 
section g (2). 

Bights against shipper, consignee, 
and others 

(1) Where purchaser of cane sy¬ 
rup transferred title by negotiable 
bill of lading to plaintiff by indorse¬ 
ment and delivery, he warranted that 
syrup was merchantable, and con¬ 
veyed to plaintiff purchaser's right 
of warranty against seller—^New 
Ibena Nat Bank v. Teche Canning & 
Syrup Co. 106 So. 451, 159 La. 946 

(2) In action by holder of nego¬ 
tiable bill of lading for damages for 
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breach of warranty in merchandise 
covered thereby, plaintiff was enti¬ 
tled to recover ag^ainst shipper value 
of goods at time and place warranty 
arose in transferor’s favor when he 
made purchase from shipper—New 
Iberia Nat Bank v, Teche Canning 
& Syrup Co, supra. 

(3) Holder of negotiable bill of 
lading was not required, in suit 
against shipper for damages for 
breach of warranty in merchandise 
covered thereby, also to sue party to 
whom holder’s transferor sold the 
merchandise and bank that guaran¬ 
teed payment of the draft attached 
to bill, where he could not have re¬ 
covered against either—^New Iberia 
Nat. Bank v. Teche Canning & Syrup 
Co, supra. 

28- Or.—^Weyerhaeuser Timber Co 
v. First Nat Bank, 38 P.2d 48. 156 
Or 172, affirmed 43 P 2d •1078. 156 
Or 172 

Tex—^Tradesmen’s State Bank v. Ft 
Worth Elevators Co, Civ.App., 214 
S.W 656 

29- U S —Olivier Straw Goods Cor¬ 
poration V Osaka Shosen Eaisha, 
DCNY, 21 F2d 618, reversed on 
other grounds, CC.A, 27 F2d 129, 
certiorari denied Osaka Shosen 
Kaisha v Olivier Straw Goods 
Corporation, 49 S.Ct 22, 278 U S- 
618. 73 LEd 540. 

Or—Weyerhaeuser Timber Co. v. 
First Nat. Bank, 38 P.2d 48. 150 Or. 
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transfer of a bill of lading correspond, not to those 
arising out of the indorsement of a negotiable prom¬ 
ise for the payment of money, but to those arising 
out of a delivery of the property itself under similar 
circumstances,^® and are not to be determined by 
the application of rules which control the transfer 
of commercial paper.^l Likewise it has been denied 
that bills of lading are negotiable at least in the 
sense in which the term is applied to commercial 
paper^® even when the bill of lading in terms runs 
to order or assigns.33 However, bills of ladmg 
have been characterized as quasi-negotiable,^^ or as 
negotiable in a qualified and restricted senseis al¬ 


though this limited negotiability may be destroyed 
by printing across the face of the instrument the 

words "not negotiable,”36 or other notation ,^7 but, 

under the express provisions of the federal Uniform 
Bills of Lading Act any nonnegotiable provision in 
an order bill is void unless upon its face and in writ¬ 
ing agreed to by the shipper.38 

Where hills of lading are declared negotiable by 
statute, the words "not negotiable” stamped on a bill 
of lading do not destroy its assignabilitynor 
prevent transfer by indorsement and delivery where 
any contract is so transferable by statute.'*® 


172, affirmed 43 P.2d 1078, 150 Or 
172. 

Tex.—^Tradesmen’s State Bank v. Pt 
Wortk Elevators Go, Civ.App, 214 
S.W. 656. 

10 C.J. p 205 note 68 

However, it has been said that the 
Bill of Act manifests a clear 

intention of congrress to make ordi¬ 
nary bills of lading fully negotia¬ 
ble and they are to be considered so 
as to holders in good faith, unless 
they carry some of the notices or 
declarations specified in the act, or 
others of like import, or some notice 
or recitation inconsistent with nego¬ 
tiability.—Chicago & N. W. By. Co 
V. Bewsher, CCANeb.. 6 P 2d 947, 
certiorari denied 46 SGt. 205, 270 U 
S. 641, 70 li Ed. 775. 

Statutory provisions 

(1) It has been held that statutes 
which make bills of lading negotia¬ 
ble by indorsement and delivery, in 
the same mariTieras bills of exchange 
and promissory notes, are not intend¬ 
ed to change, totally their character 
or to put them on a footing with the 
character of instruments which are 
the representatives of money; and 
that such statutes have no effect 
other than that of recognizing the 
power of the owner of a bill of lad¬ 
ing to transfer title to the property 
by means of a transfer of a bill of 
lading.—Shaw v. North Pennsylvania 
R. Co., Pa, 101 XT.S. 657, 25 LEd 
892—^10 CJ. p 208 note 1. 

(2) On the other hand, the courts 
of sever^ states 'have construed 
statutes containing the same or very- 
similar provisions as making bills of 
lading negotiable instruments in full 
without limitations —^Thompson v 
Hibemia Bank & Trust Co., 86 So 
652, 148 La. 57—^10 aj. p 208 note 2 

(3) It has been held, however, that 
a state statute making bills of lad¬ 
ing conclusive in the hands of bona 
fide holders for value against the 
person or corporation issuing them 
that the property described therein 
was received by the earner is abro¬ 
gated as far as mterstate shipments 


are concerned by the Carmack 
amendment which covers the subject 
of bills of lading as to interstate 
shipments—Southern R Co. v North 
State Cotton Co., 64 So 965, 107 
Miss. 71—^10 CJ. p 209 note 3. 

30. Tex.—^Tradesmen’s State Bank 
V Pt. Worth Elevators Co., Civ 
App. 214 SW. 656 
10 C J p 205 note 66 
Tllank or special indorsement 

Indorsement in blank of a bill of 
lading merely transfers the right 
held by the transferor in the prop¬ 
erty mentioned in the bill, and an 
indorsement restricted to a particu¬ 
lar person or bank transfers such 
rights as the indorser held m such 
property to his transferee, but does 
not constitute a guaranty of the 
quantity or quality of the goods, the 
fact that they exist, or the genuine¬ 
ness of the bill of lading.—^Trades¬ 
men’s State Bank v. Pt. Worth Ele¬ 
vators Co., Tex Civ.App., 214 S.W. 
656. 

Property, not money, represented 
by bills of lading—J F. French & 
Co. v. Pere Marquette Ry. Co., 171 N 
W. 491, 204 Mich 578, certiorari 

granted Pere Marquette R. Co. v. J. 
P. French & Co, 39 S Ct 494, 250 U 
S. 637, 63 L Ed. 1183, reversed on 
other grounds 41 SCt 195, 254 U.S 
538, 65 LEd. 391—10 aJ. p 205 note 
64. 

31- Tenn.—^Nashville Fourth Nat 
Bank v. Nashville, etc., R Co, 161 
SW. 1144. 128 Tenn. 530. 

32. Tex,—Gulf, C. & S P Ry Co. V. 
Kempner, Com.App., 282 SW. 795, 
reversing, Civ.App, 275 S.W. 459. 

10 C.J. p 205 note 62. 

Negotiahility not absolute 

(1) A bill of lading is evidence of 
ownership in the hands of the holder, 
but It IS not a negotiable instru¬ 
ment, and does not preclude inquiry 
into the circumstances under which 
it is transferred or surrendered — 
Omaha Elevator Co v Chicago, B 
& Q. R. Co, 178 N.W. 211, 104 Neb 
566. 

(2) A straight bill of lading not 
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marked nonnegotiable or not negotia¬ 
ble stands for the goods, but is not, 
like a bill of exchange or a promis¬ 
sory note, absolute m its negotia¬ 
bility, but remains always subject to 
have the equities of its transfer re¬ 
vealed by evidence and its poten¬ 
tiality as between them depends on 
the parties' intention—Swift v. Da¬ 
vis. 193 N.TS 848, 118 Misc. 205. 

33. Tex —Grayson County Nat 

Bank v. Nashville, etc., R Co., Civ. 
App. 79 SW. 1094. 

10 C J p 205 note 63. 

34h Ind —^Frontier Nat. Bank of 
Bastport, Me., v. Salinger, 126 N. 
E. 40, 72 Ind App. 479. 

35u Mo —Davenport Nat. Bank v. 
Homeyer, 45 Mo. 145, 100 AmD. 
363. 

36. Md—^Bristol Nat. Bank v. Bal¬ 
timore, etc, R- Co, 59 X. 131, 99 
Md 661, 105 Am.SR. 3J1. 

IJ) C.J. p 206 note 69. 

Effect of statute 

The rule of the text has been held 
applicable under statutes which de¬ 
clare bills of lading to be negotiable, 
unless provided in express terms to 
the contrary on the face thereof.— 
Bamum Grain Co. v. Great Northern 
R Co. 112 NW 1030. 1049, 102 Minn. 
147—10 C.J. p 206 note 70. 

37- TJ S —^Rainbolt v Lamson Bros., 
Neb., 259 P. 546, 170 C.C.A 508. 

38. Colo.—^Davis v. Pruita Mercan¬ 
tile Co, 2^0 P. 983. 74 Colo 247. 

A stamped iudoxsemeut on an or- 
der bill of lading attempting to ren¬ 
der it nonnegotiable, not signed by 
the shipper, is ineffective to change 
it into a straight bill —^Louisville & 
N. R. Co. V. Mengel Co, 295 SW 
183, 220 Ky. 289. 

39- Mo.—^Midland Nat. Bank v. 
Missouri, etc, R. Co., 62 Mo.App 
531. 

10 C.J. p 206 note 71. 

40. N.T.—Gass V. Astoria Veneer 
Mills, 118 N.Y.S. 982, 134 App.Div. 
184. 

10 C.J. p 206 note 72. 
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Reference to a party other than the consignee 
as the party to be notified does not limit the nego¬ 
tiability of a bill nor constitute notice to a purchas¬ 
er thereof of rights or equities of such person.^^ 

f . Bona ride Purchasers 

(1) Who are bona fide purchasers 

(2) Rights of purchasers 

(3) Rights as against carrier 


(1) Who Are Bona Fide Purchasers 

A transferee of a bill of lading who, without knowl¬ 
edge sufficient to put him on inquiry, and without bad 
faith, takes the bill in the usual course of business is 
a bona hde purchaser. 

The transferee of a bill of lading who takes it 
in the usual course of business becomes, in the ab¬ 
sence of bad faith, a bona fide purchaser.42 One 
taking a bill of lading with knowledge of facts or 
with knowledge sufficient to put him on inquiry can¬ 
not claim to be a bona fide holder.^3 Qne who seeks 


41. N-T.—Slutzkin v. Gerhard & 
Hey, 191 N.Y.S. 104, 199 App.Div. 

5 

43 . Kan —Burdg v. Scott, 208 P. 668, 
111 Kan- 610. 

jja—First Nat- Bank v. Henderson 
Cotton Oil Co. 102 So. 501, 157 La 
394. 

Tex—Missouri, K. & T. Ry. Co. of 
Texas v Clement Grain Co, Civ. 
App, 206 S.W. 126, rehearing de¬ 
nied 211 SW. 347. 

Bill as secunty for loans or ad¬ 
vances 

One who takes a bill of lading as 
secunty for advances to the con¬ 
signor with the understanding that 
the proceeds are to he applied to the 
consignor's debt, and who has no 
knowledge that the carrier has de¬ 
livered the goods without production 
or surrender of the bill of lading, is 
a bona fide purchaser —Alderman 
Bros. Co. v. New York, N. H. & H 
R. Co., 129 A 47, 102 Conn. 461. 

Bill with draft attached 

(1) Upon acceptance of a draft 

with a shipper's order hill of ladmg 
attached indorsed m blank, the ac¬ 
ceptor becomes a holder in due 
course —^Merchants’ State Bank of 
Centralia v. Chicago, B & Q. R. Co., 
245 Ill App. 211- j 

(2) A bank discounting a draft 
with bill of lading attached may be¬ 
come a bona fide holder.—^Fourth 
Nat. Bank of Montgomery, Ala, v. 
Bragg. 102 SE. 649, 127 Va. 47, 11 
ALR. 1034 

(3) A bank which merely gives 
credit for the draft and bill of lad¬ 
ing, subject to cancellation if the 
draft IS not paid, is not a bona fide 
purchaser —^Pirst Nat. Bank v. 
Stengel, 169 NY.S. 217. 

(4) Where hank, payee of drafts 
with hill' of ladmg attached, upon 
receiving drafts gave the drawer un¬ 
conditional credit on its hooks for 
the amount of the drafts, the bank 
was owner and holder of the drafts, 
and not merely the drawer’s collect¬ 
ing agent, although it might have 
ajiplied amount upon drawer’s pre¬ 
existing debt, or upon nonpayment 
might have claimed right to charge 
amount back against drawer.—^Howe 
Gram & Mercantile Co. v. A B. 


Crouch Gram Co., 211 S.W. 946, error 
refused. 

(5) WTiere a purchaser of cars of 
wheat on track procured shipper's 
orders bills of ladmg to himself as 
consignor and consignee, and deposit¬ 
ed drafts for the price of the wheat 
with bills of lading attached in bank 
and received credit therefor subject 
to check, the bank was a hona fide 
holder of such bills of lading and 
draXts unless m receiving such pa¬ 
per it acted in had faith—Burdg v. 
Scott. 208 P. 668. Ill Kan. 610. 

(6) Where a bank, which claimed 
title to proceeds of draft attached 
by plamtifi; showed that the draft 
with bill of lading attached was duly 
executed and m its possession pay¬ 
able to its order, there was a pre- 
I sumption that it was a holder m due 

course under Comp.St. § 3040.—Man- 
gum V. Mutual Gram Co., 114 S.E 
2, 184 N.C 181. 

Con <H d e-ratiOlL 

The application by a hank of the 
proceeds of the sale of property cov¬ 
ered by a bill of ladmg to a previous 
mdebtodness of an mdorser of the 
hill of lading is sufficient con¬ 
sideration for the mdorsement to the 
bank to make it a holder for value — 
Thompson v. Hibemia Bank & Trust 
Co, 86 So. 652, 148 La. 57. 

Yiolatloii by shipper of agreement 
with bnyer 

Where a bank is the holder of an 
order bill of lading transferred to it 
by the shipper without knowledge of 
his agreement with the buyer, who 
paid cash for the goods, to ship them 
by straight hills of ladmg the bank 
is entitled to the property as against 
the buyer —National Bank of the 
Republic V. Hines, 192 P. 899, 112 
Wash. 352. 

43. Colo.—First State Bank of Bran¬ 
don V. Kohl, 247 P. 571, 79 Colo 
620. 

N.Y.—^Knight v. Delaware & Hudson 
Co., 165 NY.S. 583, 178 App.Div. 
518. 

W.Va.—Rlchlands Bnck Corp. v 
Hurst Hardware Co., 92 SE. 685, 
80 W.Va. 476 
Alteration of bill 

Where, after delivery was made 
by a carrier without surrender of the 
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hills of lading, which prohibited al¬ 
terations except by indorsement sign¬ 
ed by earner’s agent, the dates there¬ 
of were changed by the holder from 
1909 to April, 1910, by covering the 
date spaces with cancellation marks, 
and new-datmg them, hut not m the 
natural place therefor, a bank loan¬ 
ing money thereon was put on m- 
quiry, or guilty of negligence, and 
called on to challenge the same — 
Saugerlies Bank v. Delaware & Hud¬ 
son Co.. 198 NYS. 722. 204 App.Div. 
211, affirmed 141 N.E. 904. 236 NY. 
425, and reargument denied 142 N.E. 
331, 236 N.Y. 675 

Bill with draft attached 

(1) The fact that indorser of hills 
of ladmg with drafts attached was a 
regular customer of bank and had 
been frequently overdrawn for some 
time, and that the bank knew or had 
reason to believe that he was m- 
solvcnt, would not make the bank 
guilty of bad faith in accepting such 
paper.—^Burdg v, Scott. 208 P. 668. 
Ill Kan. 610 

(2) Fact that a bank acts as agent 
for the collection of a draft with bill 
of lading for gram attached, and not 
as purchaser thereof, will not re¬ 
lieve it from liability to the owner 
of the grrain by reason of a restric¬ 
tive notation appearing on the face 
of the bill of ladmg, where the bank 
is chargeable with knowledge that 
its principal is without authority to 
negotiate it—Standard Gram Co. v. 
State Bank of OmabA 1S2 NW. 607, 
106 Neb. 73. 

(3) Where hank surrendered bill 
of lading on acceptance of draft be¬ 
fore arrival of car and then look as¬ 
signment of bill of lading, “good 
faith” of bank could be impugrned 
only upon showing that it acted with 
notice of facts making transaction 
wrongful.—New York, N H & H R. 
Co V First Nat. Bank, 134 A 223, 
105 Conn. 33. 

(4) Knowledge that property had 
been secured from the carrier with¬ 
out surrender of the bill, by means 
of an mdemnity bond, does not show 
bad faith by hank m paying draft 
attached to hills of ladmg.—^K^n^-s 
State Bank v. Atchison, T & S. F. 
By. Co., 251 P. 188, 122 Kslol 77. 
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to claim as a bona fide purchaser must show that the 
indorsement of the bill was valid.'*^ 

(2) Rights of Purchasers 

(a) In general 

(b) Transfer by apparent owner 
(a) In General 

Ordinarily a transfer of a bill of lading by one having 
neither title to the goods or authority to transfer them 
gives to a bona fide purchaser no greater title to the 
goods than his transferor had. 

Since the transfer of a bill of lading by the per¬ 
son in possession of the instrument can give no 
higher title to the property than would the transfer 


of the property itself by the same person, the gen¬ 
eral rule is that the holder of a bill of lading, m 
the absence of either title to the goods or authority 
to transfer them, cannot by a transfer of the m- 
struments pass the right of property in the goods 
even to a bona fide purchaser for value.^5 
transferee’s rights are not greater than the rights 
which he would have acquired by delivery to him 
of the property itself instead of the delivery of the 
bill of lading representing the property.^® 

Fraudulent or forged hills. It follows that if the 
bill of lading is fictitious, that is, if it docs not rep¬ 
resent any goods, then the transferee thereof ac¬ 
quires no rights under the transfer.^^ In the ab- 


(5) Where bank, under agreement 
to back customer m purchase of oil, 
took his note and placed amount to 
his credit, under agreement that it 
was not to be checked against, but 
did pay checks therefrom, and subse- 
auently accepted drafts and bills of 
lading for oil which it credited to 
customer, and, after refusing pay¬ 
ment of customer’s check in payment 
of the oil, credited proceeds of di;afts 
to customer's indebtedness, it was 
not innocent purchaser of bills of 
lading for value, without notice of 
seller’s title, and having both actual 
and constructive notice that the 
check was given for such oil, was 
bound to know that, if it refused 
payment, seller could reclaim bills of 
lading —^Lewis v. James McMahon & 
Co, 271 S.W. 779, 307 Mo. 552 

(6) A shipper who, having sold a 
bill of lading with draft attached to 
a bank, takes them back knowing the 
bank has delivered the bill without 
payment of the draft, that the car¬ 
rier delivered the goods without re¬ 
quiring surrender of the bill, and 
that the buyers refused the goods 
and returned the bill, is not a bona 
fide purchaser—^Pere Marquette Ry. 
Co. V. J. F. French & Co., 41 S.Ct 195, 
254 U.S. 538, 65 liEd. 391, reversing 
J. F. French & Co. v. Pere Marquette 
Ry. Co, 171 NW. 491, 204 Mich. 678. 
Knowledge of other tnnR'ictions 

In action for carrier’s diversion 
of grain shipment upon which plain-: 
tiffs held bills of lading, defense that I 
from knowledge of other transac- ■ 
tions plaintiffs should not have re¬ 
lied on bills was without merit.— 
Knight V- Delaware & Hudson COi, 
165 H.TS. 583, 178 App.Div. 518. 
Kotice of reservation of title 

A bill of lading for a car of grain, 
stamped on its face, ^’Receipt issued 
for this bill of lading under rules of 
Omaha Grain Exchange,” charged a 
transferee, who was a member of the 
exchange, with notice that, as pro¬ 
vided in such rules, title to the grain 
remained in the holder of the re¬ 
ceipt imtil he was paid therefor. 


tr S —^Rainbolt v Lamson Bros., Neb., 
259 F. 546, 170 C C.A. 508. 

Neb—^J. F. Twamley, Son & Co. v 
Chicago Great Western R Co, 196 
NW. 319. Ill Neb. 311—Standard 
Grain Co v. Slate Bank of Omaha, 
182 N.W. 507. 106 Neb. 73. 

Shipper 

Neither a shipper who takes out a 
bill of lading in his own name nor 
his assignee is a bona fide purchaser 
for value, within the meaning of the 
statute providmg that the earner is 
liable to a bona fide purchaser of the 
bill for value who acquires title to 
the bill, either after or before the 
carrier delivers the goods without re¬ 
quiring surrender of the bill —^Mil¬ 
ler V New Yorit Cent R R , 200 N Y 
S. 287, 205 App.Div. 663. 

44u U S —Moors v. Weil, C.C.A.N Y, 
20 F 2d 462. 

45y JJ S.—New York Cent. & EL R. R. 
Co. V. Bank of Holly Springs, C C 
Miss, 236 F. 562, modified on other 
grounds, 195 F. 456, 115 C C.A. 358. 
Ala.—^Daves v Bufkin, 131 So. 438, 
222 Ala. 171. 

Colo—First Slate Bank of Brandon 
V, Kohl. 247 P. 571, 79 Colo. 620. 
Mo—Pioneer Trust Co. v. Missouri 
Pac R Co. 224 S.W. 106. 204 Mo. 
App. 289 

N.Y —^Pottash V. Cleveland-Akron 
Bag Co, 189 NY.S. 375. 197 App. 
Div. 763. 

Tex.—B W. McMahan & Co. v. State 
Nat. Bank of Shawnee, Civ App, 
160 S.W. 403 
10 C J. p 206 note 73. 

“Bills of exchange and promissory 
notes are representatives of money, 
circulating m the commercial world 
as such, and it is essential to enable 
them to perform the particular func¬ 
tions that he who purchases them 
should not be bound to look beyond 
the instrument, and that his right to 
enforce them should not be defeated 
by anythmg short of bad faith on his 
part But bills of lading answer a 
different purpose and perform differ¬ 
ent functions. They are regarded 
as so much cotton, gram, iron, or 
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other articles of merchandise, in that 
they are symbols of ownership of the 
goods they cover.”—^New York Cent 
& H. R. R Co. V. Bank of Holly 
Springs, supra 

The role stated in Corpus Jons 
has been applied in determining the 
rights of an assignee of bills of lad¬ 
ing retaining proceeds of sale of po¬ 
tatoes as against assignor’s tenant in 
common entitled to proceeds—^Daves 
V. Lufkin. 131 So 438, 222 Ala 171 
Transfer by bailee 
Warehouse to which beans were 
delivered for processing and storing 
could not, by shipping some of the 
goods to a subsidiary of it and draw¬ 
ing a draft on another and attaching 
to the draft the negotiable bill of 
lading covering the shipment, convey 
title through bill of lading to one 
discounting the draft.—^Kendall Pro¬ 
duce Co. V. Terminal Warehouse & 
Transfer Co., 145 A 511, 295 Pa 450. 

Transferee not bona fide purchaser 
Where cotton was not sold abso¬ 
lutely to debtor, who transferred bill 
of lading to bank, such property was 
not subject to bank’s lien where bank 
was not a bona fide purchaser—^Peo¬ 
ple’s Bank & Trust Co. v. Walthall, 
75 So. 570, 200 Ala 123. 

Void additional bill 

Where agents of a shipper induced 
agents of the carrier without au¬ 
thority to issue additional bills of 
lading for an interstate shipment, 
promising to surrender the original, 
such bills of lading were void and of 
no effect, even in the hands of an 
innocent holder, to whom they were 
indorsed, for such holder acquired 
only the title of the transferor — 
Pioneer Trust Co v Missouri Pac 
R. Co, 224 SW. 106, 204 Mo App 
289 

46b Iowa—Anchor Mill Co. v Burl¬ 
ington, etc, R. Co., 71 NW. 255, 
102 Iowa 262. 

10 C J. p 206 note 74. 

47- US—New York Cent. & H R 
R. Co V. Bank of Holly Springs, 
C.CM1SS., 236 F. 562, modified on 
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sence of contrary statutory provisions, where the 
carrier receives no goods, and the bill of lading is 
fraudulently issued by the agent, then the bill of 
lading represents nothing, and its transfer confers 
no rights on the transferee as to the goods which 
it appears to represent.^^ 

A drawee of drafts with forged bills of lading at¬ 
tached cannot, on discovering the fictitious charac¬ 
ter of the bills, recover back what he has paid to 
the payee, where the payee was an innocent pur¬ 
chaser for value of the drafts.^^ 

Other applications of rule. The rule that the 
transfer of a bill of lading gives to the transferee 
only such title to the property as the transfer of 
the property itself by the transferor would have 
given has been applied to innocent purchasers of 
lost or stolen bills,^*^ bills of lading issued by the 
carrier to a person without title to the goods,bills 
of lading obtained from their owner by fraud and 
then sold,®2 bills sold by an agent of the owner act¬ 
ing in excess of his authorily,^^ and to the case of 
a “spent bilL”®^ 

Title to biU of lading. A bona fide^ holder of a 
negotiable bill of lading takes title to it free from 
any defect or flaw in the title of prior parties, or 
defenses available as between them.55 

(b) Transfer by Apparent Owner 
aa. In general 

bb. Transfer by fraudulent vendee 


aa. In General 

A bona fide purchaser from one who has been given 
the apparent right of property as owner, or of disposal as 
agent, by the owner of the goods, obtains title to the 
goods. Lenders of money on security of the bill may 
be protected. 

The general rule, like the rule ordinarily govern¬ 
ing the sale of personal property, is subject to cer¬ 
tain exceptions and limitations. Thus an exception 
to the rule obtains where the owner of the goods, 
by his own misconduct or voluntary act, confers on 
the person from whom the bona fide purchaser ob¬ 
tained his title the apparent right of property as 
owner, or of disposal as agent 5® The true owner 
of property may, by placing it in the power of an¬ 
other to defraud innocent parties, cut himself off 
from claiming it and thereby divest the title from 
himself.®^ 

By consignee invested with apparent ownership. 
A further exception to the rule arises in the case 
of the transfer of a bill of lading to a bona fide 
purchaser, for value, by a consignee to whom the 
goods are, by the terms of the instrument, made 
deliverable, or to whom the consignor and the orig¬ 
inal owner of the goods have indorsed and delivered 
the bill. Under these circumstances the transfer de¬ 
feats the vendor's right of stoppage in transitu®® 
and passes the title to the bona fide transferee.®® 
However, the transferor must have been in the law¬ 
ful possession of the bill of lading, so as to be in 
a situation to transfer the instrument itself—^the 


other grounds 195 F. 456, 115 CC 
A 358. 

Mass.—Stevens v. Boston & W. R 
Corp, 8 Gray 263. 

10 C J p 206 note 76. 

48. Me —^Lewis Poultry Co. v New 
York Cent. R Co, 105 A, 109, 117 
Me 482. 

10 C J p 206 note 77. 

48. Tex.—^Howc Grain & Mercantile 
Co. V. A B Crouch Gram Co, Civ. 
App , 211 S W. 946, error refused. 
Payee not guarantor 

(1) Where drawer in transferring 
drafts to payee hank assigned bills 
of lading purporting to be issued to 
drawer, bank, in forwarding drafts, 
with attached bills of lading, to 
drawee, was not a guarantor of sig¬ 
natures attached to bills of lading.— 
Howe Gram & Mercantile Co. v. A 
B Crouch Gram Co, Tex.CivApp., 
211 S W- 946, error refused. 

(2) Drawee, seeing to recover 
from payee amount paid on drafts 
before discovery that attached bills 
of lading were fictitious, has burden 
of proving that payee, in forwarding 
drafts with forged bills of lading at¬ 
tached. was so negligent m not de- 

13 C. J.S.—17 


tectmg forgery as to make it respon¬ 
sible for drawee’s loss—^Howe Gram 
& Mercantile Co, v A B. Crouch 
Gram Co., supra. 

(3) In drawee’s action to recover 
from payee amount paid on drafts 
before discovery that attached bills 
of lading were fictitious, evidence 
held insufficient to present issue of 
whether payee was negligent m fail¬ 
ing to detect forgery.—^Howe Grain 
& Mercantile Co. v. A. B. Crouch 
Gram Co, supra. 

50l U-S—Shaw V. North Pennsylva¬ 
nia R Co., Pa, iOl U.S 557, 25 
LEd 892 

N.Y—Brower v. Peabody, 13 NY. 

121 . 

10 C J p 207 note 83. 

51. N Y —^Toledo First Nat. Bank 
V. Shaw, 61 N T 283. 

10 C J. p 207 note 84. 

52l Pa—^Decan v Shipper, 35 Pa. 

239, 78 Am.D. 334. 

10 C.J. p 207 note 85. 

S3, XJ S.—Dows V. National Exch 
Bank of Milwaukee, N T., 91 U S. 
618, 23 LEd. 214 
10 C J. P 207 note 86. 

257 


54. N Y.—National Commercial Bank 
V. Lackawanna Transp Go., 69 N. 
YS 396, 59 AppDiv. 270, afiirmed 
64 N.E. 1123, 172 NY. 596. 

10 C J. p 207 note 87. 

55. La—^Thompson v Hibernia Bank 
& Trust Co, 86 So. 652, 148 La. 57 

56. Neb.—Omaha Gram Exch. v. 
National Surety Co., 174 NW. 426, 
103 Neb 820. 

10 C.J p 207 note 88. 

The Corpus Juris text has been 
cited as authority in Omaha Gram 
Exchange v. National Surety Co, 174 
N W 426, 103 Neb 820 

57. Neb —Omaha Grain Exchange v. 
National Surety Co, 174 N.W. 426, 
103 Neb 820 

10 C.J P 208 note 89. 

50. Tex.—^Missouri Pac R. Co v. 

Heidenheimer, 17 S.W 608, 82 Tex. 

1 195, 27 Am.S.R. 861. 

j 10 C.J p 208 note 91. 

50. Ga —Commercial Bank v. J. K. 
Armsby Co., 47 SE. 589. 120 Ga. 
74, 65 L.RA. 443. 

10 C.J. p 208 note 92. 
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symbol of the property transferred 

By agent of owner. Under a statute providing 
that persons intrusted with bills of lading and oth¬ 
er documents of title to goods shall have power to 
make contracts for the sale, disposition, or pledge 
of the goods, a transfer of the bill by such a per¬ 
son will be binding against the true owner.®^ 

Where through the negligence of a shipper a buy¬ 
er has obtained possession of a bill of lading and 
secured a loan on it, the shipper is liable to the 
lender for any loss sustained-®^ 

bb- Transfer by Fraudulent Vendee 

A bona bde purchaser of a bill of lading from one 
who has obtained the goods by fraudulent purchase ob¬ 
tains title to the goods as against the original vendee. 

A bona fide indorsee of a bill of lading, for val¬ 
ue, received from a fraudulent purchaser of the 
goods, acquires a good title to the goods against the 
original vendor,®^ provided such indorsee parted 
with value on faith in the apparent title of the 
fraudulent purchaser and his right to dispose of 
the property,®^ and provided the relation of vendor 
and purchaser existed between the owner of the 
goods and the transferor.®® 

(3) Rights as against Carrier 

A bona fide purchaser may, in a proper case, hold 
the carrier liable for issuing a fictitious bill, or a bill mis¬ 
describing the goods as to quantity or quality. 


A carrier who is negligent in issuing a bill of lad¬ 
ing may be liable to one injured by such negli¬ 
gence.®® To protect bona fide purchasers it is 
provided in some states by statute that no bill of 
lading shall be issued unless the goods named there¬ 
in have been actually delivered to the carrier, mak¬ 
ing the carrier liable to anyone injured by the issu¬ 
ance of a fraudulent or fictitious bill of lading ;®7 
and it has been held that the carrier’s liability un¬ 
der statutes of this character to one to whom bills 
of lading have been negotiated for issuing the same 
before it has received the freight is not changed by 
a subsequent receipt thereof, the goods having been 
spoiled before their receipt.®® Nevertheless statutes 
of the character under consideration do not operate 
to make the carrier liable for bills of lading issued 
by an agent who had no authority to issue bills of 
lading.®® As shown in § 141, a carrier is liable to 
a purchaser of a bill of lading issued by an author¬ 
ized agent. 

As the federal Bills of Lading Act imposes lia¬ 
bility on the carrier to a bona fide holder for value 
when the goods are not as described in the bilF® an 
innocent purchaser, suffering damage because of 
such misdescription, may, as to a shipment within 
its terms, hold the carrier liable for his loss.'^i He 
cannot, however, hold the carrier liable for goods 
other than those actually received by it where the 
bill on its face shows the carrier is not representing 
the quality or quantity of the goods.^® An inno- 


GO. KT.T.—Barnard v. Campbell, 55 
Wr.Y, 456. 14 Am.R. 289. 

10 C.J. p 208 note 93. 

61. N.Y.—^Toledo First Nat. Bank v. 
Shaw, 61 N.Y. 283. 

10 C.J. p 208 note 94. 

62. Wash.—National City Bank v. 
Parker-Bell Lumber Co., 210 P. 10, 
122 Wash. 29. 

63. Mass.—Ro-vriLey v. Bigrelow. 12 
Pick. 307, 23 Am.D. 607. 

10 C J. p 208 note 95. 

64k N.Y.—Barnard v Campbell, 58 
N.Y. 73. 17 Am R 208. 

10 C.J. p 208 note 96. 

65. Pa.—Becan v. Shipper, 35 Pa. 
239, 78 Am D. 334. 

10 C J. p 208 note 97. 

ea m. —stone v. Wabash, etc, R. 

Co, 9 IllApp. 48 
10 C J. p 207 note 78. 

67. Ala —^1?hompson v. Alabama 
Midland R. Co, 24 So. 931, 122 Ala 
378 

10 C J. P 207 note 79. 

66 . Mo.—Watkins Nat. Bank v. 
Cleveland, etc. R. Co., 93 S W. 846, 
117 Mo App. 248. 

10 C J. p 207 note 80. 

66 . Ala.—Louisville, etc., R. Co. v. 


National Park Bank, 65 So. 1003, 
188 Ala. 109. 

10 C J. p 207 note 81. 

Keqnisites and sufficiency of conu 
plamt 

In an action the purpose of which 
is to fasten liability on a earner for 
the issuance of a false bill of ladingr. 
It must be allegred that the agrents of 
defendant were acting in the line or 
scope of their authority in assenting* 
to the issuance of the bill of lading, 
or that the issuance thereof or the 
authorization of issuance was within 
the scope of the employment of such 
agents—^Louisville, etc, R. Co. v 
National Park Bank, 66 So 1003, 188 
Ala 109 

70. Construction 

Laws enlarging negotiability of 
bills of lading should be construed 
to protect purchasers of bills relying 
on statements therein—^Beacon Mill¬ 
ing Co V. New York Cent. R. Co., 
244 NYS. 573, 137 Misc 865 
71- U S.—Chicago & N. W Ry Co. 
V. Bewsher, CCA Neb, 6 F2d 947, 
certiorari denied 46 S Ct. 205, 270 
US 641. 70 LBd 775 
Ga.—Atlantic Coast Line R Co v 
Luke & Flemmg, 93 SB 286, 20 
Ga.App. 761- 


Okl —Chicago, R. I. & P. Ry. Co. v. 

Cleveland, 160 P. 32S, 61 Okl. 64. 
Effect of shipper’s loading 

A carrier may be liable to holder 
in good faith of order bill of lading 
covering car of wheat for damages 
caused by carrier’s nonreceipt of part 
of the goods, in view of 13ill of Lad¬ 
ing Act Aug. 29, 1916, §§ 20, 22, not¬ 
withstanding wheat was loaded by 
shipper, and that bill of lading re¬ 
cited that weight was “subject to 
correction.” such words not being of 
“like purport” to the words “ship¬ 
per's weight, load, and count,” or 
“shipper's weight," or that weight of 
wheat was “said to be” weight recit¬ 
ed in bill of lading, within § 21, pre¬ 
scribing what descriptions in bill of 
lading shall not render carrier liable. 
—Chicago & N. W. Ry. Co. v, J>ew- 
sher, C C.A Neb, 6 F 2d 947, certio¬ 
rari denied 46 S.Ct. 205, 270 US 641, 
70 LBd 775. 

76. US —Chicago & N. W Ry. Co. 
V. Stephens Nat. Bank of Fremont, 
C.C.ANeb, 75 F2d 898, certiorari 
denied 55 SCI. 650, 295 U.S. 738, 
79 L-Ed. 1685. 

Mich.—^People's Sav. Bank of Sagi¬ 
naw V. Pere Marquette Ry. Co., 209 
N.W. 182. 235 Mich. 399. 
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cent purchaser has no right of action against a car¬ 
rier for misdating an order bill, as the date is no 
part of the description of the goods.^3 

Where plaintiff in fact purchased the property, 
and not the bill of lading which was a proper bill 
which did not describe the condition of the proper¬ 
ty, he canriot recover of the carrier on the ground 
the bill misrepresented the property and that he 
was an innocent purchaserJ^ 

The assignee of an intra-state bill of lading has 
been held presumed to have acquired it with knowl¬ 
edge that the goods may not be as described.75 

Rights against carrier for delay. Where a con¬ 
necting carrier issues a bill of lading in exchange 
for the initial bill of lading, but at the time the 
goods are not in its possession, it is hable to a bona 
fide purchaser of the bill where by reason of delay 
in delivery of the goods to the connecting carrier 
the goods are spoiled,^® and in such case the con¬ 
necting carrier cannot assert the interstate diarac- 
ter of the shipment when the bill erroneously in¬ 
dicated it to be mtra-state.^^ 

g. Warranties Arising Out of Transfer 

(1) ' In general 

(2) Warranties by mortgagee or pledgee 

receiving payment 


(1) In General 

Under the federal Bills of Lading Act the transferor, 
by indorsement or delivery, warrants the genuineness of 
the bill. 

As the federal Bills of Lading Act provides that 
the transferor of a bill of lading by indorsement dt 
delivery warrants, among other things, the genuine¬ 
ness of the bill, the indorser of a bill which is not 
gemnne is liable to the person paying for it for the 
amount paid by him.'^® The transferor for value 
warrants the genuineness of the bill of lading 
whether the transfer is by indorsement or deliv- 
eryJ9 

(2) Warranties by Mortgagee or Pledgee Re¬ 

ceiving Payment 

As provided by the federal Bills of Lading Act, a 
mortgagee or pledgee or other person holding a bill of 
lading as security who in good faith demands or receives 
payment of the debt does not warrant the genuineness of 
the bill nor the quantity or quality of the goods. 

Under the provision of the federal Bills of Lading 
Act that a mortgagee or pledgee or other holder of 
a bill for security who in good faith demands or 
receives payment of the debt shall not be deemed 
to represent or warrant the genuineness of the bill 
nor the quality or quantity of the goods therein de¬ 
scribed, a pledgee of a bill for security,®® a bank 
receiving drafts with bills of lading attached, mere¬ 
ly for collection, delivering the bills on payment of 
the drafts,®^ or a bank, merely discounting or cash¬ 
ing a draft with a bill of lading attached,®^ does not 


73. Kan.—^Browne v. Union Pac. IL 
Co. 216 P. 299, 113 Kan. 726, cer¬ 
tiorari srranted 44 S Ct. 135. 263 
U S. 697, 68 Jj Ud 512. and affirmed 
45 set. 315, 267 US. 255, 69 Ii.Bd. 
601. 

74b U.S.—Mannell v. Uuckenbach S 
S. Co., DC.Wash, 26 P2d 908. 

75- Tex.—Gulf, C. & S. P Ky. Co. v. 
Kempner, Com App , 282 S W. 795. 
reversingTf Civ App., 275 S.W. 459. 
761 Tex.—^Missouri. K. & T. Ry. Co. 
of Texas v.- Clement Gram Co., 
Civ.App., 206 S W. 126, rebearm^ 
denied 211 S.W. 347. 

77- Tex.—^Missouri, K. & T. Ry. Co. 
of Texas v Clement Gram Co., Civ. 
App. 211 S W. 347, denying rehear- 
ine 206 S W. 126. 

78: Okl.—^American i^Tat. Bank of 
Lawton v. J. Rosenbaum Grain Co.. 
299 P. 447, 148 OkL 232—First Nat. 
Bank v. Kempner, 229 P. 840, 103 
Okl 237—^Pt. Worth Elevator Co. 
v. State Guaranty Bank of Black- 
well, 220 P. 340. 93 OkL 191. 

OIL indoxsement 

(1) One payingr drafts is entitled 
to rely on indorsements on bills of 
lading attached thereto, indorser's 
obligations being question of law.— 


American State Bank of Omaha. Neb, 
V. Mueller Gram Co, C.C.A.I11, 15 P 
2d 899, certiorari granted Mueller 
Gram Co. v. American State Bank of 
Omaha, 46 S Ct 633. 271 U S. 658, 70 
L Eld, 1136, and reversed on other 
grounds 48 S Ct. 34, 275 US. 493. 72 
LBd. 390. 

(2) Indorsements calling for pay¬ 
ment, being on bills of lading which 
call for no payment, are sufficient to 
put drawee of drafts on inquiry as to 
their genumeness.^—American State 
Bank of Omaha. Neh. v. Mueller 
Gram Co., supra. 

Seoovexy of payment 

Money paid by drawee on draft 
against fictitious indorsed bills of 
lading, and accepted against such 
bills, in ignorance of fraud, may be 
recovered from payee —^First Nat 
Bank v. Kempner, 229 P. 840, 103 Okl 
237. 

Prior indorsements only gnaranteed 

(1) A bank's mdorsement, “all 
prior mdorsements guaranteed, pay 
to any bank or banker or order," up¬ 
on a draft to which forged hills of 
lading were attached but which con¬ 
tained no reference thereto, implied 
no gruaranty of the genumeness of 
such bills.—Downing Co. v- Pearson. 
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B^mking Co., 92 S.E. 968, 20 Ga.Apxi. 
242. 

(2) The indorsement on the back 
of a draft by a bank to which it was 
forwarded for collection, "Pay any 
bank'or hanker, all previous indorse¬ 
ments guaranteed, ” merely guaran¬ 
teed the genumeness of the prior in¬ 
dorsements, and did not guarantee 
payment of the draft, nor the exist¬ 
ence, quality, or quantity of the 
wheat mentioned in the accompany¬ 
ing hill of lading—Tradesmen's 
State Bank v. Pt. Worth Elevators 
Co., Tex.CivApp, 214 S.W. 656 

78. NT.—Archibald & Lewis Co. v- 
Banque Internationale de Com¬ 
merce. 214 NTS. 366, 216 App Div- 
322. 

8 ©. Tenn-—^Palls Mfg. Co. v. Bar- 
hour, 11 Tenn.App. 509. 

81- N.T.—Archibald & Lewis Co. v. 
Banque Internationale de Com¬ 
merce, 214 N.T.S. 366, 216 App. 
Div. 322. 

88 . US.—^Bishop & Co. v. Midland 
Bank, CCACaL. 84 P2d 585. cei^ 
tiorari denied Midland Bank v. 
Bishop & Co, 57 S.Ct. Ill, 299 JJ, 
S. 587, 81 L Ed. 432. 
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ordinarily warrant the genuineness of the bill nor 
the quality or quantity of the goods therein de¬ 
scribed, and incurs no liability for the seller's 
breach of warranty.*^ The rule is otherwise, how¬ 
ever, where the transaction amounts to a purchase 
of the bilLSS 

h. Delivery for Collection 

A transferee for collection of a draft attached to a 


bill of lading has a lien on the property for advances 
made, and is liable for failure to follow instructions of 
the transferor. 

Transfer of a bill of lading with draft attached 
to a bank for collection gives to the bank a hen on 
the property described m the bill for the money it 
advances to the shipper. ^6 Where drafts with bills 
of lading attached are delivered to a bank for col¬ 
lection, instructions that the bills are to be surren- 


Ga—^Downing Co. v. Pearson Bank¬ 
ing Co . 92 S.E. 968, ,20 Ga App 242 
IR'-tiV named as consignee 

A bank discounting a draft attack¬ 
ed to a bill of lading in which it was 
named as consignee may, by proper 
indorsement on bill of lading, repu¬ 
diate any implied warranties other¬ 
wise following such indorsement.— 
Johnston v. Western Maryland By. 
Co, 135 A- 185, 151 Md. 422. 

Porged bills 

(1) A drawee, who has paid a draft 
to which forged bills of lading were 
attached, has no recourse against a 
bank which has discounted the draft 
m the ordinary course of business 
and without knowledge of the fraud- 
—^Downing Co. v Pearson Banking 
Co. 92 SB 968. 20 GaApp. 242. 

(2) Bank discounting forged bill 
of lading, in which it was directed to 
notify J, IS bound only to act in good 
faith toward J, who could not com¬ 
plain that bank did not take all pos¬ 
sible precautions for its own protec¬ 
tion—^Johnston v. Western Maryland 
By. Co, 135 A 185, 151 Md. 422. 

(3) Bank, discounting and collect¬ 
ing draft secured by forged bills of 
lading, is not liable to drawee for 
amount of draft—Archibald & Lewis 
Co V Banque Internationale de Com¬ 
merce, 214 N.T.S. 366, 216 App.Div. 
322 

83L U S —^Bishop & Co. v. Midland 
Bank, CCACal., 84 F2d 585. cer¬ 
tiorari denied Midland Bank v 
Bishop & Co., 57 set. Ill, 299 XT. 
S 587. 81 L Ed 452. 

WVa.—Old Nat. Bank of Waupaca 
V People's Bank of Hainsville, 
108 SE. 716, 89 WVa. 132. 18 A. 
LR 728. 

Warranty of goods on transfer of 
contract generally see supra sub¬ 
section d (2). 

ConsigiLee waiviiig right of inspec¬ 
tion 

A consignee required to pay for 
goods before delivery is entitled to 
inspect before receiving and paying 
therefor, but may waive such rights 
by paying for and receiving them 
before inspection, and if he does so 
he cannot, upon later deciding to re¬ 
ject, require repayment from a bank 
who IS assignee in good faith of a 
draft for the purchase price with 


bill of lading attached, the buyer's 
remedy being action against seller 
for damages —Old Nat Bank of 
Waupaca v. People's Bank of Har- 
risville, 108 SE. 716. 89 WVa. 132, 
18 AL.R 728. 

84b U S —^Bishop & Co. V. Midland 
Bank. C.CACal, 84 P 2d 585, cer¬ 
tiorari denied Midland Bank v. 
Bishop & Co.. 57 set. Ill, 299 U 
S. 587, 81 L.Ed 432. 

Ark —^Merchants' Bank of Kansas 
City, Mo., V. Pine Bluff Produce 
& Provision Co, 227 S.W. 603, 147 
Ark. 319 

Conn—Williams v. National Emit 
Exch., Ill A 197, 95 Conn 300 
Ga—Terre Baute Nat. Bank v. 
Home-Andrews Commission Co, 
101 S.E. 6, 24 GaApp 320. 

Iowa—^Market State Bank v Farm¬ 
ers' Sav- Bank of Meservey, 181 N 
W. 486, 190 Iowa 1112 
Wyo —Stacey-Vorwerk Co v. Buck, 
291 P 809, 4t2, Wyo 136, certiorari 
denied 51 S Ct. 559, 283 US. 849, 
75 LBd. 1458 
55 C J p 664 note 40. 

Not party to sale 

A discounting party does not be¬ 
come a party to the contract of sale 
—Williams v. National Fruit Exch, 
111 A. 197. 95 Conn. 300. 

Befiud 

(1) A discounting bank is not re¬ 
quired because of the seller's breach 
of warranty to refund the money 
paid; and it is immaterial that the 
bank required a guaranty of pay¬ 
ment by the drawee before it would 
discount—Williams v. National Fruit 
Exch., Ill A- 197, 95 Conn 300 

(2) A bank which m bad faith dis¬ 
counted a draft with bill of lading 
attached drawn on a buyer by the 
seller of grapes, bad but warranted 
good, is liable for return of the mon¬ 
ey paid by the buyer on the draft, 
as holding money which ex aequo et 
bono ought to be paid over to the 
buyer and drawee—Williams v. Na¬ 
tional Fruit Exch, supra. 

85. U S —^Bishop 4c Co v. Midland 
Bank, C.CACal, 84 P 2d 585, cer¬ 
tiorari denied Midland Bank v 
Bishop & Co, 57 S.Ct. Ill, 299 U S 
587. 81 L Ed. 432 

Miss—Citizens' Bank & Trust Co of 
Belzom v- Harpeth Nat. Bank ot 
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Franklin, 82 So. 329, 120 Miss. 505 
—^L. Marks* Sons v West Tennes¬ 
see Gram Co, 81 So 162, 119 Miss 
465. 

55 C J p 664 note 41. 

Complaint good as against demurrer 
Buyer’s complaint against bank to 
which draft with bill of lading at¬ 
tached was allegedly "sold” by trans¬ 
action which "was not an ordinary 
discount transaction,” alleging that 
bank had furnished evidence in an¬ 
other connection to establish its ab¬ 
solute ownership of bill of lading 
and of cocoa beans represented there¬ 
by, and that seller had no interest 
-therein, that beans were unlit for 
human consumption, and that de¬ 
partment of agriculture ordered 
beans destroyed or deported stated 
cause of action with such reasonable 
precision as to preclude sustaining 
of demurrer to complaint without 
leave to amend —^Bishop & Co v. 
Midland Bank, C C A Cal. 84 F 2d 5S5, 

I certiorari denied Midland Bank v. 
Bishop & Co. 57 set. Ill, 299 US. 
587, 81 L Ed 432. 

86. Old—First & Old Detroit Nat 
Bank v. Holloman, 208 P. 791, 86 
Okl. 246. 

Bight of bank as against creditors 

(1) Where a bank advanced to a 
lumber company eighty per cent of 
shipping value of lumber shipped by 
it. taking its notes therefor, and, to 
secure them, bills ol lading and other 
shipping papers were delivered to 
bank, which acted as collecting agent 
upon sale of lumber, it was held that, 
where company became insolvent and 
made an assignment for benefit of 
creditors, bank was entitled to retain 
such collateral security for unpaid 
notes—^Page v. U. S. Nat- Bank, 229 
P 375, 112 Or. 391. 

(2) Where shipper indorsed draft 
and transferred the accompanying 
bill of lading to a bank, and received 
credit on his account with the bank 
for the amount of the draft with the 
understanding that the bank was act¬ 
ing only as the shipper's collecting 
agent, the property described in bill 
of lading was not subject to attach¬ 
ment by shipper’s creditor prior to 
payment of draft-—^Pirst & Old De¬ 
troit Nat Bank v. Holloman, 208 P. 
791, 86 OkL 246. 
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dered only on payment of the drafts must be com¬ 
plied with by the collecting bank.*^ If a collecting 
bank surrenders the bill of lading without collecting 
the draft it is liable to the drawer for the amount 
of the draft.*^ A bank reccivmg a bill of lading 
with draft for collection is liable to the drawer for 
damages when it accepts payment of the draft from, 
and delivers the bill of lading to, someone other 
than the purchaser of the goods on whom the draft 
was drawn.^® 

Where it is understood that the bank receiving 
a bill of lading with draft attached is acting only 
as a collecting agent, it may charge back to the 
shipper’s account the amount of the draft if not 


paid.^® Where the bank charges the seller’s ac¬ 
count, title to the goods revests in the seller.®^ 

§ 129 . - Duplicate and Substituted Bills 

of Lfading 

Except as it may otherwise be provided by statute, 
duplicate or triplicate bills of lading are each original 
bills. A substitute bill of lading may be issued but not 
to the prejudice of the rights of a transferee or holder of 
the original. 

Apart from the provisions of the Uniform Bills 
of Lading Act forbidding the issuance of duplicate 
bills of lading unless so marked, it is not unusual 
for the carrier to issue duplicate or triplicate bills 
of lading, each being an original bill for all purpos¬ 
es.^ ^ When several bills of lading have been 


87. us —^Hibemia Bajik & Trust ] 
Co V. Bank of Topeka, C.C A La., I 
288 F. 41. 1 

Conn —Shippee v. Pallottl, Andretta 
& Co, 168 A. 880. 117 Conn 472. 
Iowa—^Market State Bank v. Farm¬ 
ers' Savings Bank of Meservey, 181 
NW. 486. 190 Iowa 1112 
Okl—St. Louis Carbonating & Mfg. 
Co. V. Lookeba State Bank, 157 P. 
1046. 59 Okl. 71. 

Duties of bank as to collection of 
drafts with bills of lading attached 
see Banks and Banking § 241. 

‘RamV alone liable 

Where seller sends bill of lading 
to bank for delivery on payment by 
buyer and bank delivers without pay¬ 
ment. although buyer is solvent, 
seller may look to bank alone for his 
damage —St Louis Carbonating & 
Mfg Co. V Lookeba State Bank, 157 
P. 1046, 59 OkL 71. 

Defenses 

Where plaintilf bank forwarded 
drafts and attached bills of lading to 
defendant bank for collection, the 
latter is in no position to deny its 
liability for the unauthorized sur¬ 
render by it of a bill of lading with¬ 
out payment of the draft to which it 
IS attached, and in suit for the 
amount of drafts it cannot object 
that the drawer, and not plaintilf 
hank, was the owner and real party 
in interest—^Hibemia Bank & Trust 
Co V Bank of Topeka, CC-ALa., 288 
F. 41. 

Effect of prior transactions 

Where draft with bills of lading 
attached to “shipper's order notify” 
bore on its face the printed words, 
“Attached documents to be surren¬ 
dered only on payment of draft,” de¬ 
fendant bank was required to take 
notice that authority to surrender 
the .hills of lading before payment of 
the draft was expressly withheld, 
notwithstanding prior transactions, 
in which plaintiff bank had permit¬ 
ted the bills of lading to be deliv¬ 
ered prior to the payment of the 


drafts—^Hihemia Bank & Trust Co 
v Bank of Topeka, CCALa, 288 F 
41. 

Ziahility of collecting bank to dis¬ 
counting bank 

(1) Bank, which delivered bill of 
lading without requiring payment of 
draft, to which it was attached in 
Violation of instructions of the dis¬ 
counting bank, who was the owner of 
bill of lading, was guilty of conver¬ 
sion of the hill of lading and the 
goods of which the bill of lading was 
the symbol—^Market Stale Bank v 
Farmers' Sav Bank of Meservey, 181 
NW. 486, 190 Iowa 1112. 

(2) Where seller negotiated sight 
draft and bill of ladmg to a bank, 
and the bank forwarded the sight 
draft and a delivery order to other 
bank, and the other bank, on buyer^s 
payment of the freight, turned the 
delivery order over to the buyer to 
enable buyer to inspect the goods, 
without payment by buyer of the 
sight draft, and the buyer on inspec¬ 
tion refused to accept the goods, the 
second hank was not liable to the 
first bank on the theory that it was 
negligent m surrendering delivery 
ordei to buyer without payment of 
sight draft, since the first bank suf¬ 
fered no damages, the buyer not ob¬ 
taining title to, nor converting, the 
goods.—First Nat. Bank v Fanners' 
Sav Bank of Traer, Iowa, 193 N.W 
573, 195 Iowa 1260 

Damages for wxongfal delivery 

Where a bank bad delivered bill of 
lading without requiring payment of 
draft to which the bill of lading was 
attached contrary to instructions of 
owner of the bill, the owner's meas¬ 
ure of damages m an action for con¬ 
version was the market value of the 
goods at the place to which they had 
been shipped m excess of the freight 
charges which would have to be paid 
before they could be disposed of — 
Market Stale Bank v Farmers' Sav. 
Bank of Meservey, 181 NW. 486, 190 
Iowa 1112 i 


Evidence 

In an action against defendant 
bank for the amount of drafts, where 
defendant delivered bills of lading 
without payment of drafts, evidence 
that the agent of the drawer and 
consigrnor was not authorized by 
either the drawer or the payee of the 
drafts to consent to surrender of the 
bills of lading without payment of 
the drafts, is consistent with a find¬ 
ing that defendant bank's act in sur¬ 
rendering the hills of ladmg was un¬ 
authorized and wrongful —^Hibernm 
Bank & Trust Co v. Bank of Topeka, 
CC-ALa. 288 F 41. 

88 . U S.—Tampico Banking Co, U. 
A, V. Barber, CC.ATex. 3 F.2d 
136, certiorari denied 45 S Ct 636, 
268 U.S 699, 69 LEd. 1164. 
Amount 

(1) Where seller consigning goods 
sent hill of lading to bank with di¬ 
rections to deliver goods on cash 
payment and execution of notes, and 
bank delivered goods without collect¬ 
ing the cash or requirmg notes, its 
lial)ility IS not lessened by sum of¬ 
fered by buyer less than amount due. 
—St Louis Carbonating & Mfg Co. 
v Lookeba Stale Bank, 157 P. 1046, 
59 Okl. 71. 

(2) Where seller sent bill of lad- 
j mg to bank for delivery on payment 

by buyer, bank's liability on delivery 
without payment is lessened by 
amount of valid claim of buyer 
against seller for damage—St. Louis 
Carbonating & Mfg; Co v. Lookeba 
Slate Bank, supra. 

89- La —^Northwestern Bottle Co. v. 
Rosen, S LaApp 284. 

90. Okl.—^Pirst & Old Detroit Nat. 
Bank v. Holloman, 208 P. 791, 86 
Okl 246. 

91- SC.—^Davis V W H. Crozier & 
Co. 117 SB 309, 123 SC 525. 

92. Mo—^Midland Nat. Bank v. Mis¬ 
souri Pac R Co, 33 S W. 521, 132 
Mo 492, 53 Am.S.R. 505. 

10 C. J. p 209 note 4. 
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signed, the person who first gets one of them by a 
legal title from the owner or the shipper has a right 
to the consignment.®^ If one of the duplicate bills 
of lading as representing the goods is transferred 
to a holder, he can recover them, although the con¬ 
signor retaining the other bill has ordered the car¬ 
rier to return the goods but, of comrse, if the 
duplicate is issued without the carrier’s authority 
he will not be bound thereby.®® If issued with au¬ 
thority, the carrier will be liable to the holder of 
either, although the shipper who has received them 
fraudulently transfers both as origpinals.®® In case 
of a variance between the duplicates, that one will 
be binding which is acted on as representing the 
contract or the goods.®^ 

When a carrier by mistake issues two bills of lad¬ 
ing and the consignee has made advances on the 
duplicate bill, he may recover them from the car¬ 
rier.®® Where, however, the shipper induced the 
carrier’s agent to issue a second bill of lading for an 
interstate shipment, promising to surrender the 
first, which had already been negotiated to plaintiff, 
and the shipment was diverted to the point of des¬ 
tination specified in the second bill of lading, which 
with draft attached was also negotiated to plaintiff, 
it was held, where plaintiff collected the draft at¬ 
tached to the second bill, that he could recover from 
the carrier only the damages sustained by reason of 
the failure to deliver the shipment at the destina¬ 
tion mentioned in the first bill of lading; there¬ 
fore, the amount received from the collection of the 
draft attached to the second must be deducted.®® 

Substituted biUs of lading. So long as the bill 
of ladmg representing the goods is in the hands of 


the person to whom it was originally issued, there 
can of course be no objection to the substitution of 
another bill by agreement of the parties; but after 
it has passed from the person to whom issued into 
the hands of another, it will work a fraud for the 
carrier to issue a substituted bill of lading which 
may be used by the person to whom it is issued in 
making a pretended sale or pledge of the property 
for which it stands, and in such a case, although 
the carrier has honored the second bill of lading, 
it will be responsible to a bona fide holder of the 
first bill for the goods.i Where the seller for cash 
delivers bills of lading, receiving the buyer’s check, 
if the check is not paid the seller has title and the 
right to possession of substituted bills of lading is¬ 
sued to the buyer after he obtained the original 
bills.2 The issuance of a second bill of lading with¬ 
out surrender of the original bill has been held void 
as permitting a discrimination.® 

A memorandum copy of a biU of lading is not a 
duplicate bill of lading within a stamp tax statute 
requiring a stamp to be affixed to duplicate bills of 
lading.^ 

§ 130 . Special Contracts for Transportation 

While special contracts between a shipper and a car¬ 
rier, when valid, will control and determine the rights 
and liabilities of the parties, they must not be illegal, 
discriminatory, or violative of the carrier’s public du¬ 
ties. 

Where there is a special contract between the 
shipper and the carrier, the terms of such contract, 
so far as it is valid, will determine the rights and 
liabilities of the parties,® unless fraudulently pro- 


93L Mo—Skillingr V Bollman. 73 Mo. 
665, 39 AmlEL 537, affirmingr 6 Mo. 
App. 76. 

10 C J. p 209 note 5. 

94. Tex.—Missouri Pac. R. Co. v. 
Heidenheimer, 17 S.W. 608, 82 Tex. 
195, 27 Am-SR. 861. 

10 C.J. p 209 note 6. 

as. Oliio.—^Pomeroy v. 'Will, 5 Ohio 
Dec. (Reprint) 34, 2 Aiii.Ij.Rec. 1. 

9GL Kan.—Wichita Sav. Bank v. 

Atchison, etc., R. Co., 20 Karu 519. 

/ 

97- U.S.—Costello v. Seven Hundred 
and Thirty-Pour Thousand and 
Seven Hundred Laths, H.C.N.T-, 44 
P. 105. 

10 C.J. p 209 note 9. 

9& SC.—Gleason v. Bamberg; E & 
W. Ry. Co., 117 SB. 188, 124 SC. 
88 . 

99. Moj—P ioneer Trust Co. v. Mis¬ 
souri Pac. R. CJo., 224 S-W- 106, 204 
Mo.App. 289. 


1 . U.S.—^The Protection, Wash,, 102 
F. 516, 42 CCA. 489. 

10 C.J. p 209 note 10. 

2. Mo.—^Lewis v. James McMahon & 
Co., 271 S.W. 779, 307 Mo. 552. 

3. Mo.—^Pioneer Trust Co. v. Mash- 
ville, C. & St. L. R. Co., 224 SW. 
109, 204 Mo.App. 328. 

Itesiiaace prohibited by zole of carrier 
(1) Where the rules of a carrier 
providing for diversion of shipment 
required the original bill of lading 
to be surrendered before a new one 
could be issued, a bill of lading, is¬ 
sued without surrender of the orig¬ 
inal, IS void, even though issued with 
the authority of the carrier, for a 
contrary holding would permit a dis¬ 
crimination in violation of the Inter¬ 
state Commerce Act, U S Comp St. § 
8597. and hence such a bill of lading 
is of no force even in the hands of a 
bona fide holder, where issued prior 
to the Pomerene Bill of Lading Act, 
U.S Comp St. §§ 8604a-'8604w, making 
such bills negotiable—Pioneer Trust 
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Co. V. NashviUe, C. & St. L. R. Co., 
224 SW. 109, 204 MoA.pp. 328. 

(2) Where a second bill of lading 
issued for an interstate shipment 
without surrender of the original 
was void because Issued contrary to 
the rules of the carrier, the earner 
cannot be held liable thereon, even 
by an innocent purchaser, on the¬ 
ory of estoppel, for that would tend 
to permit discrimination.—Pioneer 
Trust Co. V. Hashville, supra. 

4L U.S.—Wright v. Michigan Cent. 
R. Co., Mich., 130 P. 843, 65 C.C.A. 
327. 

5w Ill—See McCarthy v. Chicago & 
isr. W. Ry. Co, 198 Ill App. 405. 
NY—^Baum v. Long Island R. Co., 
108 NTS. 1113, 58 Misc. 34. 

10 C-J- p 209 note 16. 

As against principles applicable, in 
absence of agreement 
Where there is an express contract 
between the shipper and the earner, 
the terms thereof control since an 
express agreement will prevail 
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cured by the carrier.® 

Limitations on right to make special contracts. 
A carrier cannot enter into a contract which will 
disable it from performing its duties to the pub- 
lic^ or in any way interfere with its statutory and 
common-law duties toward shippers.® 

However, subject to this rule, special contracts 
which are not unjust, unreasonable, or discrimina¬ 
tory are not per se void.® On the other hand, any 
special contract resulting in discrimination or a 
violation of statute is, as shown in §§ 392-397, void. 
Under the Carmack amendment to the Interstate 
Commerce Act, requiring the carrier in interstate 
commerce to issue a bill of lading the terms of 
which are i&xed by the interstate commerce com¬ 
mission, a cai^rier has no authority to enter into 
any other than the uniform contract,^® although the 
Cummins amendment of the Carmack amendment, 
not being retroactive, does not affect stipulations in 
a contract where the shipment and the cause of ac¬ 


tion occurred before its enactment.^1 

Contracts must not be in derogation of the regu¬ 
latory laws applicable to carriers,i2 and must be 
made according to the law and the rate schedules 
filed with the interstate commerce commission 
whenever these apply.^® Contracts of carriers of 
freight for services not provided for in their tariffs 
cannot be enforced.^^ 

Consideration and assent. Special contracts must 
be supported by a consideration.^® 

The fact that the shipper executed the contract 
hurriedly or without due care,i® or that he did not 
read the contract if it is in writing, or that he did 
not fully comprehend its terms, is immaterial; he is 
none the less bound by its terms.^^ 

Form and contents. Except as otherwise required 
by statute the contract may be in parol; a bill of 
lading is not the only evidence of the terms of a 
special contract.!® However, as shown in § 131, the 


against a general principle applicable 
m the absence of such an agreement. 
—Gruenwald v. American B.y. Ex¬ 
press Co., 217 N.T.S. 767, 128 Misc. 
206. 

CKiodfl earlier not bound to accept 

A carrier may by special contract 
accept for carriage certain goods 
which it IS not bound to accept pur¬ 
suant to Its duty as a common cajt- 
rier.—Alabama Great Southern R. 
Co. V, Herring, 174 So. 502, 234 Ala. 
238. 

Stopping and holding llgaor shipment 
Owner of heer being transported 
through Grcorgia, where it was then 
contraband, by common earner in 
mlerstate commerce, could not have 
shipment stopped and held m Geor- 
gria until further instructions, or re¬ 
cover for earner’s failure to keep its 
agreement so to slop and hold ship¬ 
ment, since stoppage and holding of 
shipment m Georgia would lake 
away interstate character of ship¬ 
ment and agpreement was illegal — 
Davis V- Southern Ry. Co., 185 S.E. 
€06, 53 GaApp. 286. 

6L Tex.—Galveston, etc., R. Co. v. 

Sparks, Civ.App., 162 S.W. 943. 

10 C J. p 209 note 17. 

7- US.—Burlington, etc., R. Co. v. 
Horthwestem Fuel Co., C.C.Minn, 
31 F. 652 

10 G J. p 211 note 30. 

8. Wis—Wirch V. Chicago, M. & St. 
P Ry. Co. 222 N.W. 232, 197 Wis. 
316. 

9. Ohio—Baltimore & O R. Co v. 
Armstrong, Lee & Co., 124 NE. 186, 
99 Ohio St 163, 5 AL.R. 1117 

S D.—^Tribby v Chicago & N. W. Ry. 
Co, 252 K.W. 20, 62 S.D. 154. 


10. N C.—^Bryan v. Louisville & N. 
R. Co, 93 S E. 750, 174 N.G 177. 

Zn. the shipment of live stock the 

uniform live stock contract set forth 
in the tanffs and classi£L<^tions filed 
with the mterstate commerce com¬ 
mission and posted and published as 
required by law takes the place of 
the customary uniform biU of lad- 
mg.—^BL Ginsberg & Sons v. Wabash 
R. Co, 189 H.W. 1018, 219 Mich. 665, 
28 AL R. 518, affirmed Ginsberg v. 
Wabash R. Co.. 193 N.W. 2S6, 222 
Mich. 560. 

11. N.C.—Bryan v. Louisville & N. 
R. Co., 93 S.E. 750, 174 N.C. 177. 

12 . Tenn.—^Louisville & Nashville R. 
R. Co. V. Hardiman, 5 Tenn-App. 
2S9. 

13. Mo.—^Hunter v, American Ry. 
Express Co., App., 4 S.W.2d 847. 

14. Md—^Pennsylvania R Co v. S 
M. Hamilton Coal Co, 125 A. 405, 
144 Md. 556, 35 A.L.R. 478. 

15- Va—Chesapeake & O. Ry. Co. v. 
Westinghouse, Church, Kerr & Co, 
123 S.E. 352, 138 Va. 647, certiorari 
granted 45 S Ct. 98, 266 U.S. 698. 69 
LEd. 460, and affirmed 46 S Ct. 
220, 270 U.S. 260. 70 LEd 576. 
Agreements held supported by con. 
sideration 

(1) Railway’s general reduction of 
rales is a legal detriment, constitut¬ 
ing ^ “valuable consideration” for 
shipper’s promise to locale its ter¬ 
minal on railway, and make all ship¬ 
ments of sand and stone over rail¬ 
way—East Carolina Ry. v. Ziegler 
Bros, 157 SB. 57, 200 N.C. 396. 

(2) The transportation of the ship¬ 
per and his live stock constitutes a 
valuable coifsideration for a written 
contract signed by the shipper, ren¬ 
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dering it binding on him—Turner v. 
Henderson, TexCiv.App., 183 SW. 5L 
Agreements held without considera- 
tlou 

(1) Agreement of contractor con¬ 
structing embarkation facilities for 
government to pay rental to a rail¬ 
road for use of engine to move and 
spot cars is without consideration, 
and ineffective, where services ren¬ 
dered were those already fully paid 
for in line haul rate—Chesapeake & 
O. Ry. Co. V. Westinghouse, Church, 
Kerr & Co, 123 S.E 352. 13S Va. 647, 
certiorari granted 45 S Ct. 98, 266 U. 
S. 598, 69 LEd. 460, and affirmed 46 
set. 220. 270 U.S. 260, 70 LEd. 576 

(2) Where shipment was subject 
to delay on account of bridge of con¬ 
necting carrier being out, contract 
that shipment was subject to delay 
on account of bridge, not agreed to 
before shipment was accepted for 
transportation, was without consider¬ 
ation, and plaintiff’s subsequent 
ratification could not give it vitality. 
—^Bowles V. Quincy, O. & K C. R 
Co., Mo App., 187 S.W. 131. 

16. Okl.—Chicago, etc,, R Co. v. 
Craig, 157 P. 87. 59 Okl. IS 

17. Mo.—Spelman v Delano. 172 S. 
W. 1163. 187 Mo.App, 119. 

10 CJ. p 209 note 20. 

18. U.S—^John Vittuci Co v, Cana¬ 
dian Pac Ry. Co., D.CWash., 238 
P. 1005. 

10 C J. p 209 note 21. 

Shipment of live stock 

(1) Under the federal law a con¬ 
tract covering an interstate shipment 
of live stock must be in writing — 
Bradford v. Hines, 227 SW. 889, 206 
Mo App. 582—^Underwood v. Hines, 
Mo App, 222 S.W. 1037—^Thee v. 
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execution of a written contract may supersede a 
prior oral agreement. A contract for shipment is 
not necessarily defective because unfilled and in¬ 
complete in certain places,^^ and, when signed by 
the shipper while containing certain blanks, is bind¬ 
ing on him, although the blanks are thereafter filled 
by the carrier’s agent.^® Where, as required by 
a carrier’s published tariffs, notations were made on 
the contracts of shipment and the waybills as to 
the places at \^ich live stock was to be fed and 
watered, such notations became binding on both 
parties as though incorporated in the contracts as 
formal stipulations.^! 

Construction. A special contract being phrased 
in its own language is'to be construed strictly 
against the carrier .22 Any ambiguity in the terms 
of a contract prepared by the carrier must be re¬ 
solved against it,^^ particularly where to do other¬ 
wise vrould be to deprive the shipper of its com¬ 
mon-law measure of damages.^^ Two contracts is¬ 
sued on the same day on the one shipment are to be 
construed together.25 

Contract personal to shipper^ Special agree¬ 
ments by the shipper are personal to him, and third 
persons have no right to avail themselves of the 
terms thereof.^^ 

§ 131. • Modification, Merger, and Re¬ 

scission of Contract 

Written contracts supersede prior oral agreements 


unless executed. Contracts may be modified by the 
proper parties, if done in the proper manner. 

If a written contract has been entered into, the 
general rule is well settled that it is conclusive as 
to the matters covered thereby, and it is not open 
to either of the parties to say that there was a prior 
oral agreement inconsistent with the provisions of 
the wnting.27 However, it is equally well settled 
that the bill of lading or other \vrittcn contract 
will not supersede a prior oral agreement, if the 
written contract is not entered into until the goods 
have already been accepted for transportation un¬ 
der the parol agreement,28 and a bill of lading ex¬ 
cluding on Its face the idea that it began to operate 
before a car was furnished as agreed does not af¬ 
fect the rights of the parties accruing prior to the 
bill,^^ even though providing that it contains the 
entire bargain between the shipper and the carrier.^O 
Thus a prior executory and yet unbroken parol 
agreement is merged in a subsequent bill of lading 
containing the contract agreed on;2l but a parol 
contract which has already been broken by the car¬ 
rier will not be merged in a subsequent written 
contract with reference to the shipment of the same 
property, so as to defeat a recovery for breach of 
the parol contract,32 unless the shipper agrees for 
a sufficient consideration to waive it,^^ such an 
agreement if based on a sufficient consideration will 
be valid, and the written contract will supersede the 
prior oral contract but if the bill of lading is one 
forbidden by law it is void and the status of the par- 


Wabash Ry. Co, ]M[o.App., 217 S W 
566 

(2) However, it has been held that 
an interstate shipment of live stock 
may be made on an oral contract — 
Kansas City, M. & O. Ry. Co. v 
Hansard, TexCiv.App., 1S4 SW. 329 
19- Mass.—^Fletcher v. New York 
Cent. & H R. R. Co, 118 N.E 294, 
229 Mass. 258. 

aOu Tex —Hmes v- Thornton, Civ. 

App, 251 SW. 523. 

21- Mont.—Cook v. Northern Pac. 
Ry. Co.. 203 P. 512, 61 Mont 573. 

22 . Me.—^Ross v. Marne Cent. R Co, 
96 A- 223, 114 Me 287. 

23. N.Y.—Chenango Textile Corpo¬ 
ration V. Willock, 288 N.T.S. 270, 
247 App Div. 638. 

Xdve stock contracts 

<1) AH live stock contracts must 
be construed liberally in favor of the 
shipper against the carrier—^Thee v 
Wabash Ry. Co.. 233 SW- 959. 208 
Mo App. 200. 

(2) A stock shipping contract pre¬ 
pared by a carrier will not be en¬ 
larged beyond its strict terms — 
Howell V. Hines, Mo App., 236 S.W 
886 . 


"Tariffs, dassifications, and rules” 
as used in special contract between 
railroad and show company mean 
those published and filed according 
to law with state public service 
commission and interstate com¬ 
merce commission —Bemardi Great¬ 
er Shows V. Boston & M. R. R., 165 
A. 124, 86 N.H 146. 

24. N.Y.—Chenango Textile Corpo¬ 
ration V. Willock, 288 NY.S 270, 
247 AppDiv. 638. 

25. Tex—Panhandle & S. P Ry. Co 
V. Guthrie, Civ~A.pp., 248 SW. 106 

26. Ga—East Tennessee, etc, R. Co. 
V. Montgomery, 44 Ga. 278 

10 C J p 211 note 29. 

2!7. Ark—Prescott & N. W. R. Co. 
V Davis, 191 SW. 210, 126 Ark. 
366 

Tex.—^Port Worth & R G Ry. Co. v. 
Burns, Civ App, 242 S W. 295— 
Atchison, T. & S. P. Ry. Co. v. 
Smyth, Civ App., 189 SW 70. 

Va.—Old Dominion S S Co v Blake- 
man, 105 SE 752. 129 Va. 206 
10 C J p 210 note 22. 

Prior negotiatiLons superseded 

All prior negotiations and agree¬ 
ments are superseded by the formal 
written agreement, and by it and it 
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alone. In the absence of mistake or 

fraud, the duties and liabilities of 

the parties must be regulated—^Long 

V. New York Cent. R. Co, 50 N.Y. 

76. 

2& Ind—Chesapeake & O Ry. Co. 
of Indiana v. Jordan, 114 N.E. 461, 
63 Ind.App. 365. 

Wash.—^John Vittucci Co v. Cana¬ 
dian Pac Ry. Co, 171 P. 981, 103 
Wash 686. 

10 CJ. p 191 note 32, p 199 note 90, 
p 210 note 24. 

29. Tenn—Southern Ry Co. v. Ship- 
ley, 245 S.W. 524, 147 Tenn. 40 

3CX. Tenn.—Southf*m Ry. Co. v. 
Shipley, supra. 

331- Mo—^Meriwether v. Quincy, etc, 
R Co, 107 S.W. 434. 128 Mo App 
647 

10 CJ. p 210 note 25. 

32. Tex —Gulf, etc , R Co. v. Batte, 
Civ App, 107 SW 632. 

10 C J. p 210 note 26. 

33- Ark—St. Louis, etc, R. Co v 
Pearce, 101 S W. 760, 82 Ark. 353, 
118 Am SR. 75. 12 Ann Cas 125 

10 C J p 210 note 27. 

34- Mo.—^Helm v. Missouri Pac. R. 
Co, 72 SW. 148. 98 Mo.App. 419. 
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ties is the same as if the agreement had never been 
entered into.^s 

Where a definite contract of shipment has been 
made between the consignee or the owner and the 
carrier, this binds both parties as between them¬ 
selves, and it cannot be varied by any subsequent ar¬ 
rangement or agreement made with the earner by 
the consignor or any other person acting in the 
shipment, unless, of course, such person has au¬ 
thority from the consignee to alter the origmal con- 
tract.3fi To hold otherwise would be to say that 
one party to a contract might reheve himself from 
its obligations without the consent or the knowl¬ 
edge of the other merely by making an inconsist¬ 
ent agreement with a third party.37 A verbal con¬ 
tract to transport m time for market, allegedly sup¬ 
plementing the bill of lading, is not binding where 
the bill of lading requires merely reasonable dis¬ 
patch in transportation.38 Parties to a contract of 
transportation may in a proper case modify the 
origmal agreement by providing for diversion of 
the goods to a new destination while in transit.^^ 
Where the shipping contract is completed, a subse¬ 
quent attempted modification by reconsignment must 
be made pursuant to the tariff regulations.^® 

Alteration after issue. A bill of lading having 
been made a part of the shippmg agreement, it can¬ 
not be modified by the shipper except by written 
agreement.^1 A statutory provision that any al¬ 
teration of a bill of lading, after its issue by the 
carrier, without authority from the carrier either in 
writing or noted on the bill, shall be void does not 
apply to a ‘parol agreement between the consignor 
and the parties to be notified whereby they are made 
agents of the consignor to receive the goods with¬ 


out producing the bill of lading.42 A promise by 
the carrier, after goods have arrived at their des¬ 
tination, to spot the car on a certain track for de¬ 
livery does not add to or modify the bill of lading.^S 
A provision in the bill against alteration does not 
apply to mdorsement for transfer.^'^ 

§ 132. - Excuses for Nonperformance 

A earner may by his contract lose the right to ex¬ 
cuses for nonperformance of his duties which might oth¬ 
erwise be available to him. 

The common law allows the carrier certain excus¬ 
es for delay in transportation, infra §§ 197-207, or 
for failure to deliver, supra § 75 et seq, and the 
like, but by special agreement the carrier may ob¬ 
ligate itself specifically with reference to the time 
of delivery, the furnishing of cars, and like mat¬ 
ters, and if It does so it waives its common-law 
defenses and is bound as any other contracting par¬ 
ty. In such case impossibility of performance will 
not be an excuse for a failure to carry out the 
terms of its agreement.*® As otherwise expressed, 
* when a party agrees to perform a certain stipula¬ 
tion by a given date, without exception or qualifica¬ 
tion, he must answer in damages for failure to per¬ 
form, notwithstandmg performance was out of his 
power;”*® and the liability being a contractual one, 
the question of negligence on the part of the ear¬ 
ner is immaterial.*^ Where a private carrier 
agreed to transport goods safely, the fact that the 
goods were damaged through the fault of a third; 
person is no excuse.*® 

§ 133. Particular Contracts Considered 

a To transport to point beyond line 

b. Special contracts as to rates 


35. Va—Old Dominion S. S Co v 
BlaJb:eman. 105 SB3 752. 129 Va. 
206. 

38L Mass—Perkins v. American Ex¬ 
press Co.. 85 N.E. 895. 199 Mass. 
561. 

10 C.J. p 211 note 43. 

37. Mass.—Perkins v. American Ex¬ 
press Co. 85 N.E. 895. 199 Mass 
561 

38. Wis.—Stephens v. Chicago & N 
W Ry. Co. 227 N.W. 875. 200 Wis. 
181. 

39. N.Y.—^Terranova v. Southern 
Pac Co. 200 N.Y.S. 309. 206 App 
Div. 64. 

40. N.Y—^Porter v. Dehigh Valley 
R. Co.. 184 N.Y.S. 870. 194 App.Div. 
139. 

Waiver of Bchednlea 
Railroad schedules, providing that 
a reconsignment or diversion en 
route could only be made if request^ 


ed in writmg, cannot he waived.— 
Porter v. Lehigh Valley R Co, 184 
NYS. 870, 194 App Div. 139 

41- U S —Canister v. U. S. Shipping 
Board Merchant Fleet Corporation. 
D C N T.. 21 F 2d 447, affirmed, C C 
A-, Callister v. D. S. Shipping 
Emergency Fleet Corporation, 30 
F2d 1008 

Dellvexy to shipper 

Consignor's order mstructing ter- 
mlnfli earner to deliver shipment to 
purchaser was merely authority to 
deliver goods to purchaser, when he 
should become lawful holder of hill 
of lading, and did not constitute an 
“alteration” of. or “addition” to, hill 
of lading required by bill of lading 
to be indorsed thereon, and signed 
by initial earner.—Georgia Southern 
& F Ry. Co. V. Tiflon Produce Co, 
127 S.E 771, 160 Ga. 213. answers to 
certified questions conformed to. 128 
SE. 592, 34 Ga.App. 13. i 
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42. Mo.—^Kemper Mill 8c Elevator 
Co V. Hines, 239 SW. 803, 293 Mo. 
88 

43. Minn —AJlegrezaat v. Great 

Northern Ry. Co, 221 N.W. 428. 
175 Minn 374. 

44. Neb—^J. F. Twamicy. Son & Co. 
V. Chicago Groat Western R. Co, 
196 NW 319. Ill Neb. 311. 

45- U S.—Chicago, etc., R. Co. v. 
Frye-Bruhn Co., Mo(., 184 F. 15, 
106 CCA. 217. 

10 C J. p 211 note 39, 

46- Mo —^Meriwether v. Quincy, eta. 
R. Co, 107 S,W. 434. 128 MoA.pp. 
647. 664. 

47'- Tex —^Texas R. Co v, Moore, 
Civ App., 119 SW. 697. 

10 C J. p 211 note 41. 

48- W Va.—^Max Biederman. Ina v. 
Henderson, 176 S.E. 433, 115 W.Va. 
374. 
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a Contrac±s to furnish cars 
d. Other contracts 

a. To Transport to Point heyond Line 

As shown in § 404 infra, the weight of authority 
is to the effect that the liability of the first carrier, 
m the absence of any contract, usage, or statute to 
the contrary, terminates if it transports the goods 
to the end of its line for carriage and delivers them 
to a connecting carrier, to be taken to their destina¬ 
tion. Nevertheless, as shown § 405 infra, the car¬ 
rier may contract for delivery of goods accepted for 
shipment to a point beyond its own line, and will be 
liable for loss or injury to the goods occurring after 
the goods passed into the hands of a connecting car¬ 
rier. Under the Interstate Commerce Act an initial 
carrier is liable for any loss, damage, or mjury to 
property, transported in interstate commerce, caused 
by a connecting carrier, as is discussed in § 406 in- 
fra. 

b. Special Contracts as to Kates 

Except as prohibited by statute, special contracts as 
to rates will bind the parties. 

Questions of discrimination between shippers 
through special contracts as to rates and statutory 
prohibitions thereof are considered in §§ 375-385 in¬ 
fra. When contracts for shipment at a speafied 
rate are permitted, and are not otherwise invalid, 
a contract by which the shipper is given the option 
to ship at a specified rate, either without limit, or 
up to a certain quantity, or not less than a certain 
quantity, binds the carrier if the shipper avails him¬ 
self of this option.**® The shipper may bind himself 
in consideration of a fixed rate to ship via a par¬ 
ticular carrier all or a specified proportion of the 
goods which the shipper shall ship during a given 


period from a particular place.®® 

Consideration being necessary to support a con¬ 
tract, if the offer is at a certain rate, with the un¬ 
derstanding that the shipper shall stipulate in ac¬ 
ceptance of the offer the amount of goods to be 
transported, the mere shipment in response to the 
offer does not give rise to a contract, as there is no 
consideration for giving the shipper an option to 
ship any quantity he pleases,®*^ An agreement by a 
railroad to guarantee a certain rate for an ocean 
shipment is without consideration where at the time 
no contract to ship the goods over the railroad had 
been entered into.®2 Where a written contract to 
transport an unspecified amount of ore at a speci¬ 
fied rate contained no time limit, and hence could 
be abrogated on reasonable notice, a new agreement 
to transport at the same rate was sufficient consid¬ 
eration for a new oral contract g^ranteemg a mm- 
imum tonnage for shipment.®® 

c. Contracts to Furnish Gars 

(1) In general 

(2) Requisites and sufficiency of con¬ 

tract and sufficiency of perform¬ 
ance 

. (3) Excuses for nonperformance 
(1) In General 

Although such agreements are unenforceable where 
discriminatory or violative of statutory provisions, in 
other cases a earner may specially agree to furnish 
cars at a certain time and place, and be liable for breach 
of such an agreement. 

Contracts to furnish cars for interstate ship¬ 
ments, if violative of the published tariff regula¬ 
tions of the carrier, are, under the Interstate Com¬ 
merce Act, not enforceable.®^ As to mtra-state 
shipments, special contracts for furnishing cars 
have been held valid and enforceable®® in ’the ab- 


Ill-—^Toledo, etc. R. Co. v- Rob¬ 
erts. 71 Ill- 540 

Ind.—Cleveland, etc., R Co. v. Glos¬ 
ser, 26 N.E. 159. 126 Ind. 348, 22 
Am S R. 593. 9 L-R-A. 754 
10 C J. p 212 note 48. 

Waiver of contxacd; 

Where a rate was quoted, but be¬ 
fore shipment was made, the shipper 
was notified that an error had been 
made and that the rate was repu¬ 
diated. and he then accepted a bill of 
lading specifying the higher rale, he 
thereby waived any right under the 
original offer.—Wabash R. Co. v. 
Wright, 75 IllApp. 243. 

50. Cal —^Perkins v. Ophir Silver 
Min. Co., 35 Cal. 11. 

51. N.T.—Chicago, etc., R. Co. v. 
Dane. 43 N.T. 240. 


52m TJ.S —Gosho Co. v. Southern Pac. 
Co.. CC,ATex, 285 F- 227, certio¬ 
rari denied 43 S.Ct. 520, 262 TT.S. 
742, 67 D-Ed 12X0 

Whether such contract would work 
discrlTnination was held not neces¬ 
sary to be determined—^Gosho Co v. 
Southern Pac. Co, C.CATcx, 285 F. 
227, certiorari denied 43 S.C1. 520, 
262 U.S. 742, 67 LBd. 1210 

53. Anz—Dover Copper Mining Co. 
V. Doenges, 12 P.2d 288, 40 Anz 
349 

54. TJ S —Consumers’ Mut. Oil Co. v. 
Schaif, C C A.I11. 59 F.2d 730 

Mich —^Falmouth Co-op. Marketing 
Ass’n V Pennsylvania R Co, 205 
NW 477, 232 Mich 538 
Minn.—^Richey & Gilbert' Co. v. 
Northern Pac. Ry. Co., 204 N W. 27, 
163 Minn 349. 
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Mo—Williams v. St. Louis-San Fran¬ 
cisco Ry Co., 274 S.W. 935, 217 Mo 
662—Williams v. St Louis-San 
Francisco Ry. Co., 274 S W. 935, 
217 Mo App 662. 

NY.—Sailta & Jones v Pennsylva¬ 
nia R. Co, 179 N T.S. 471, 109 Misc. 
604 

S.C —Strock V. Southern Ry.-Caro- 
Iina Division, 140 S E. 470, 142 S. 
C 207 

Term—Tennessee Egg Co v. Nash¬ 
ville, C. & St U Ry., 266 S.W. 106, 
150 Tenn. 540. 

Discrimination,as to furnishing cars 
see infra § 366. 

Duty to furnish cars generally see 
supra §§ 35-39 

56- Mo—German v. Chicago, M & 
St. P. Ry. Co., App.. 276 S W. 1041. 

S.C.—Strock V. Southern Ry.-Caro- 
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sence of any prohibitory statute,^® and it is assum¬ 
ed that the carrier can furnish the cars without dis¬ 
crimination.®^ 

When special contracts for furnishing cars are 
not invalid or prohibited, the carrier may make a 
binding contract to furnish cars at specified tunes 
and places, and will be liable for all damages to the 
shipper caused by failure or delay in carrying out 
such contract,®* and the contract may be by parol 
as well as in writing,®* and for interstate as well 
as intra-state shipments.®® The contract must be 
express, for otherwise the proposing shipper has no 
action, save on a breach of the carrier’s general 
common-law duty to furnish cars withm a reason¬ 
able time.®^ 

One railroad may agree with another railroad for 


the latter to furnish cars for the use of the former, 
and that it has done so does not show negligence 
in failing to furnish cars to a shipper.®* 

(2) Requisites and Sufficiency of Contract 
and Sufficiency of Performance 

The rules of contracts generally determine the 
requisites and sufficiency of contracts to furnish cars. 
Sufficiency of compliance depends on the facts of the 
particular case. 

The rules applicable to contracts generally, dis¬ 
cussed in the C.J S. title Contracts §§ 74-131, also 
13 C.J. pp 311-369, making consideration and mu¬ 
tuality essential to their validity, apply to contracts 
of the character under consideration.®* Whether or 
not a contract to furnish cars at a particular tune 
and place exists,®^ and whether or not there has 


Ima Division, 140 S!E1 470, 142 S 
C 207. 

Corpus Jrnxis text has been quoted 
at lengrth in support of the ruling- 
that contracts to furnish cars at a 
specified date for inlra-state ship¬ 
ments are valid —Strock v. South¬ 
ern Ry -Carolina Division, 140 S E 
470. 142 SC 207 

56l sc —Strock V. Southern Ry.- 
Carolina Division, supra 

57. Tex—Weatherford, M W. & N. 
W. Ry- Co. V. King, Civ.App, 280 
SW 235 

Discriminatory contracts see infra § 
366. 

58. Mo—Kissell V. Pittsburgh, Ft 
W. & C. Ry Co. 188 S W. 1118, 194 
MoApp. 346 

Tenn—Southern Ry. Co. v. Shipley, 
245 S.W. 524, 147 Tenn. 40. 

10 C.J. p 212 note 51. 

Ctoneral reference to Corpus Jtuis, 
10 C.J. §§ 290—294, has been made in 
American Ry. Express Co. v. Penin¬ 
sula Produce Exch, Md., 130 A. 346 

On line of connecting carrier 

A railroad may bind itself by con¬ 
tract to furnish cars at a place not 
on Its own line, hut that of a con¬ 
necting carrier —Kissell v. Pitts¬ 
burgh, Ft. W & C. Ry. Co, 188 S W 
1118, 194 MoApp 346—^10 CJ p 212 
note 51 [a]. 

Furnin-hing cars on private sidetrack 
A provision m a contract under 
which a railroad company built a 
sidetrack for the use of a large ship¬ 
per at expense of the shipper, au¬ 
thorizing the company to discontinue 
its use and remove the track if in its 
opinion it '*is not justified m con- 
tmuing said side track because it 
will mterfere with the proper oper¬ 
ation of said railroad,” did not au¬ 
thorize the company to arbitrarily 
refuse to furnish cars for use of the 
shipper on said sidetrack, without 
submitting to a judicial determina¬ 


tion of the reasonableness of suchl 
proposed action.—^Hines v. Atlantic 
Refining Co, CCAWVa, 265 F 839 
—^Hines V. Henaghan, C C A.W Va, 
265 P 831. 

55. Mont—Cornwell v. Davis. 213 
P 218, 66 Mont 100 
Okl.—St Douis-San Francisco Rv 
Co V. Hensley, 241 P. 135. 113 Okl 
232 

Tex—^Davis v. Gee, CivApp, 238 S 
W. 735. 

10 C J. p 212 note 52 

Corpus Juris text has been cited 
in Cornwell v. Davis, 213 P 218, 66 
Mont. 100. 

Where written contract required 
Where shippers of live slock orally 
contracted for cars for shipment, 
knowing that a written contract 
would he required, and with the pur¬ 
pose of executing such contract, and 
did so, they are bound by its terms 
—Atchison, T. & S. F. Ry Co v. 
Smyth, TexGivApp, 189 SW 70 
60 l Tex—^Missouri, etc, R Co v. 

Golson, Civ.App, 133 S W. 456 
10 C J. p 212 note 53. 

61- Ala.—Central of Georgia R. Co. 
V. Sagima Lumber Co., 54 So 205. 
170 Ala 627. AnnCasl912D 965 
10 C J. p 213 note 56 

02 . Tex—Hair v Wichita Valley 
Ry Co, CivApp, 274 S.W. 247 

63. KutnaUty and conslderatiou 

(1) The carrier's promise to fur¬ 
nish cars and the shipper’s agree¬ 
ment to route shipments by the ear¬ 
ner’s lines are sufiplcient mutual con¬ 
sideration to support the contract, 
even if the cars were to be furnished 
at a point fiity miles from the car¬ 
rier’s Imes —^Kissell v. Pittsburgh, 
FL W & C Ry Co., 188 S.W. 1118, 
194 Mo.App 346. 

(2) Where the carrier agreed to 
furnish cars to the shipper, at his 
place of business, fifty miles from I 
the earner’s nearest line point, no^ 
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guaranty of delivery at such place 
was necessary on which to base lia¬ 
bility for failure to deliver at that 
place—^Kissell v Pittsburgh, Ft. W. 
& C Ry Co, supra 

(3) It was held that a request by 
a shipper that a carrier furnish cars 
at a specified time for the shipment 
of sheep Cannes with it an under- 
•standing on their part to use the 
cars, and furnishes a sufficient con¬ 
sideration for the carrier’s promise 
to furnish them at such time—^Pope 
V. Wisconsin Cent R. Co., 127 N.W. 
436. 112 Minn 112. 

10 C J. p 213 note 58 [a]. 

04. Facts hdd to show contract 
Okl—St Louis, etc, R. Co v Walk¬ 
er, I’ZZ P. 185, 37 Okl. 784. af¬ 
firmed 138 P. 144. 41 Okl 382. 

10 CJ p 213 note 69 [a]. 

Facts insufficient to show contract 

(1) Shipper’s letter wntten before 
watermelon crop was planted, and 
railroad’s reply promising ’’necessary 
arrangements,” was held insufficient 
to constitute valid contract for in¬ 
creasing shipping facilities —McT^e- 
more v. Atlantic Coast Line R. Co, 
154 SE. 390, 199 NC. 264. 

(2) It was no acceptance of a rail¬ 
road’s oiler to ship live stock from a 
designated town, so that it would not 
be under duty by federal statute to 
unload and water them in transit, to 
ship the slock from another town on 
a through bill of lading, containing 
no stipulation against unloading, is¬ 
sued by another carrier as initial 
carrier—^Nashville, C. & St. L. Ry. 
V. Farrell & Braley, 70 So. 986, 14 
AlaApp. 380 

(3) That defendant express com¬ 
pany agreed with plaintiff shipper 
to have cars ready in time for ship¬ 
ment to go out, so as to connect with 
a fajst passenger .tram, would not 
show a special contract for through 
and direct transportation of the cat¬ 
tle, where such tram was not schb- 
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been a sufficient compliance therewith,®® must be 
determined by the facts of each particular case and 
by the application of the ordinary rules governing 
the interpretation of contracts. 

(3) Excuses for Nonperformance 
In general the earner may not be excused from the 
performance of a special contract to furnish cars ex¬ 
cept by the waiver, default, or misconduct of the ship¬ 
per. 

Where a carrier enters into a special contract to 
furnish cars at specified times and places, its liabil¬ 
ity is absolute and impossibility of performance fur¬ 
nishes no excuse;®® and this is so whether the oth¬ 
er party knew of it or not.®^ Matters not excusing 
the performance of a special contract to furnish 
cars, but tending only to excuse performance of the 
general duties imposed by law, constitute no de¬ 
fense to a breach of the special contract.®® Irreg¬ 
ularity in an application for a car, when waived,®^ 
accident,*'® or delay resulting from inevitable neces¬ 
sity, does not excuse nonperformance,*^^ nor does 
inability to furnish cars because of unusually heavy 
traffic,*^^ where the shipper is not notified.^® In an 
action for breach of a carrier’s contract to fur¬ 
nish cars for the shipment of stock, tlie fact that 
the shipper did not own or have the stock when the 


contract was made could not affect the question of 
the carrier’s liability for failure to provide cars.74 
So, it IS no defense to an action for breach of a 
contract by a carrier to furnish cars that plaintiff 
intended to dispose of the goods at their destination 
on Sunday.*^® It is also no excuse for nonperform¬ 
ance that the cars which the carrier agreed to fur¬ 
nish belonged to another company which failed to 
furnish them to the carrier,^® or that it used rea¬ 
sonable efforts to procure foreign cars;'^^ and the 
fact that the shipment is to be carried over connect¬ 
ing lines will not exonerate the carrier from the 
consequences of its breach of contract at the point 
of shipment;^® nor can the carrier excuse nonper¬ 
formance by showing that its line of road is under 
the military control of the federal government *^3 
An act of God occurring after breach of the con¬ 
tract does not affect the carrier’s liability.®® As 
against the obligation to furnish cars at a particu¬ 
lar time fixed by contract, it is immaterial that the 
time allowed for furnishing the cars is not reason¬ 
able for that purpose ;®^ but the damages for failure 
to furnish sufficient cars to move a shipper’s goods 
are not recoverable where the goods were never of¬ 
fered or delivered at the place designated by the 
shipping contract.®^ 


duled to stop at a way station, des¬ 
tination of shipment,—Adams Ex¬ 
press Co V Burr Oak Jersey Farm, 
206 SW 173. 182 Ky. 116. 

(4) That a railroad had for a long 
time always delivered shipments of 
cattle before a certain hour at a cer¬ 
tain market destination, and that it 
knew that such shipments delivered 
later could not be sold on the day of 
receipt, does not prove an agrreement 
to deliver such shipments at such 
time—Wood v. Boston & M R. R, 98 
A. 480, 78 NH 207. 

10 C.J p 213 note 59 [b]. 

Car furnished by other road 

There was no actual or implied 
contractual relationship between a 
railroad and one to whom another 
railroad furnished a car, from which 
a promise to pay could be implied, 
where there was nothing: to indicate 
that the car was asked for or accept¬ 
ed from plaintiff, or that defendant 
was in fact dealing: with plaintiff 
through its agent.—Seaboard Air 
Line Ry Co. v. Henderson Lumber 
Co.. Ill S.B. 220, 28 GaApp. 391. 

65k Mo —^McGrew v. Missouri Pac 
R Co,. 19 SW 53. 109 Mo. 582. 

10 C J p 213 note 60 

66. Ark—St. Louis, etc, R Co. v. 
Tilby, 174 S.W 1167, 117 Ark. 163 

10 C J. p 214 note 61 

67. Bel—Williams v. Armour Car 
Lines, 79 A. 919, 23 Bel. 275 

BOl Ga.—Chattanoog:a Southern R 


Co. V Thompson, 65 SE. 285, 133 
Ga 127 

10 C J p 214 note 63. 

69. Tex —^Ft Worth & B C Ry. Co 
V, Strickland, CivApp., 208 SW 
410. 

TO. Tex—^Texas, etc., R Co v. Ba- 
vis, 54 SW 381, 93 Tex. 378, re¬ 
versed on other grounds 55 S.W 
562, 93 Tex. 378 
10 C J p 214 note 64. 

71- Mo—German v. Chicago, M. & 
St. P. Ry Co. 276 S.W. 1041. 

10 C J. p 214 note 65. 

72. Iowa.—Vander Zyl v. Chicago. 
R. I, & P. Ry. Co.. 189 NW. 953, 
195 Iowa 901, error dismissed Chi¬ 
cago, R. I. & P. Ry. Co. V Vander 
Zyl. 45 set. 10. 266 US. 636. 69 
LEd 481 

Tex—Weatherford, M. W. & N. W. 
Ry. Co V. King, CivApp., 280 SW. 
235—^Texas Midland R R v. O'Kel¬ 
ley, CivApp. 203 SW 152, dis¬ 
missed for want of jurisdiction— 
Texas & N O. R Co. v. Weems, 
Civ.App., 184 SW. 1103, affirmed 
ComApp, 222 SW 972. 

10 C J. p 214 note 66. 

Time for furnis'hi'o^ 

Notwithstanding a shortage of 
cars, where a carrier expressly 
agreed to supply cars on designated 
dates in the future, it must be as¬ 
sumed that the time was reasonably 
sufficient, or at least was satisfac¬ 
tory to the parties, and the fact, if 
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true, that the time was not a rea¬ 
sonable time to obtain cars is no de¬ 
fense to action for breach of the con¬ 
tract.—^Vander Zyl v. Chicago, R I. 
& P. Ry. Co., 189 NW. 953, 195 
Iowa 901, error dismissed Chicago, R 
I & P. Ry Co. V Vander Zyl. 45 S 
Ct 10. 266 US. 636, 69 LEd 481. 
73l Tex—Weatherford, M W. & N 
W Ry. Co. V. King, Civ.App, 280 
SW 235. 

74L Ind.—^Pittsburgh, etc, R. Co v 
Racer, 31 NE. 853, 5 Ind.App. 209 

75. N.C.—Waters v. Richmond, etc, 
R Co., 14 SE. 802, 110 N.C 338, 
16 L.RA 834. 

10 C.J. p 214 note 68. 

76. SC—^Mathis v. Southern R. Co, 
43 S.E. 684, 65 S.C. 271, 61 L R.A 
824. 

10 C.J p 214 note 69. 

77. N.C.—Outland v. Sf^aboard Air 
Line R. Co, 46 SE. 735, 134 NC. 
350. 

78. Tex.—^Texas, etc., R. Co. v 

Scott, CivApp. 86 SW. 1065. 

79- Ill —^Illinois Cent. R. Co v 

Cobb, 64 Ill 128—Illinois Cent. R 
Co. V McClellan, 54 Ill. 58, 5 Am. 
R. 83 

80. Tex—Gulf, etc., R. Co v. Mc- 
Corquodale, 9 S.W. 80. 71 Tex. 41. 

81. Tex.—Galveston, etc, R Co. v. 
Thompson, Civ App, 44 S W. 8 

82. La—^Landry v. J M Burguieres 
Co.. 70 So. 875, 138 La. 902. 
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The carrier may be excused where failure to fur¬ 
nish cars as agreed was due to the shipper’s fault.^^ 

dL Other Contracts 

Except as prohibited by statute a shipper and car¬ 
rier may specially contract as to the time and manner 
of delivery and other particular matters arising out of 
their relationship. 

Except as prohibited by statute special agreements 
may be made as to time, place, and manner of de- 
hvery,84 for delivery beyond the point of termina¬ 
tion of the carrier’s lines,*® for unloading goods,*® 
for shipment by a particular tram,*7 for refrigera¬ 
tion of cars,** for collection of freight charges from 
the consignee,*® for storage,®® for transportation of 
corpse and relatives,®^ and for compensation to the 
shipper in the event of loss or damage to the goods 
by the carrier.®* A railroad may validly agree to 
hire an engine and crew to a manufacturer.®* 

A railroad, to which a car owned by a shipper 
was delivered under a bill of lading entitling the 
owner of the car to be paid for the use of it by the 
railroad on a mileage basis, is a bailee for hire, en¬ 
titled to use the car under the contract of bailment 
only in accordance with the bill of lading, and is 
liable to the owner for breach of contract if the 
car is otherwise used.®^ 

Contract of a carrier with a warehouse, giving it 
the right to load cars at its plant and procure bills 
of lading on the faith of its representations as to 
the quantity of goods loaded, makes the warehouse 


an agent of the shipper and not the carrier.®® 

A pipe line company, agreeing with a buyer to re¬ 
ceive, transport, and load in the buyer’s tank cars a 
certain quantity of oil for a pipeage charge to be 
paid by the buyer, is a carrier for, and agent of, the 
buyer, and not of the seller; and if the buyer breach¬ 
es his contract with the seller by refusing to pay, 
the seller is released from his obligation to deliver 
any more oil to the pipe line and is not liable to the 
pipe line company for so refusing.®® 

When a logging company abandons its attempt to 
force a grade crossing, and agrees to do so as long 
as the railroad carries its logs at a certain rate, there 
is no want of mutuality in the contract.®^ 

§ 134. Actions for Breach of Contract 

The general rules of civil actions govern actions on 
contracts between shippers and carriers. 

An action may be maintained against the carrier 
for breach of a special contract,®* but for a shipper 
to maintain such an action there must have been 
privity of contract between the carrier and the 
shipper.®® Where orders for cars for the shipment 
of goods were given by plaintiff and were accepted 
by the railroad company, there was a contractual 
relation between the parties, entitling plaintiff to 
maintain an action for damages for failure to fur¬ 
nish cars according to the orders, even though an¬ 
other was jointly interested with plaintiff in the 
shipments to be madc.^ A member of a pool has 


83. Jja .—Ihicote v. Texas & P. Ry. 
Co , 1 La App. 443. 

84. Ind—^Pillsburgrh, etc., R Co, v 
Hall. 90 NE. 498, 91 N.E 743. 46 
Ind.App. 219. 

Constmetton. of contracts as to time 
of ddivexy 

A carrier contractingr to deliver 
within specified time does not im¬ 
pliedly a^ee to deliver within rea¬ 
sonable lime, and may not set up de¬ 
livery within reasonable time as de¬ 
fense in action for violation of con¬ 
tract —^Louisville & N. R. Co v, War¬ 
ren County Strawberry Growers' 
Ass’n, 267 SW. 551, 206 Ky. 482—^10 
C.J. p 215 note 97 [a]. 

Statements as to time will not con¬ 
stitute an express contract unless 
made and acted on as such—^Intoi> 
national, etc, R. Co. v. Wentworth, 
28 S.W 277, 87 Tex. 311. 

85ta N Y —^Burlis v. Buffalo, etc., R 
Co , 24 N Y. 269. 

88 . N.Y.—New York Cent. etc. R 
Co V Standard Oil Co^ 20 Hun 39, 
affirmed 87 NY. 486. 

87. N.Y.—^Harrison v. Weir, 69 NY. 
S. 957, 34 Misc 519, motion denied 
73 N.Y.S. 1119, 63 App.Div. 26. 


88 . Mass —Emery & Co. v. Boston &* 
M R R, 120 N.E. 106, 230 Mass. 
463 

Excuses for noncompliance 

Where a contract of carriage con¬ 
tained an absolute and unconditional 
stipulation requiring the earner to 
re-ice the cars at every icing station, 
the earner could not excuse noncom- 
pliance therewith because its em¬ 
ployees in charge did not consider 
re-icing necessary.—Missouri, etc, R 
Co V, Texas Packing Co, Tex Civ. 
App, 167 S.W. 337. 

89. Mich—King v. Van Slack, 159 
NW. 157, 193 Mich. 105. 

90. N.J.—Atlantic Pebble Co v. Le¬ 
high Valley R. Co., 98 A. 410, 89 N 
J.Law 336. 

91- Tex—^Lancaster v, Mebane, Civ 
App , 260 S W. 252. 

98. S C.—^Trakas v. Southern R. Co., 
86 SE. 492 

93. Mich.—Grand Trunk Western R 
Co V. Mount Clemens Sugar Co., 
269 NW. 208. 277 Mich 366 

94. U S —Empire Refineries v Guar¬ 
anty Trust Co of New York, C-C.A 
Mo, 271 P. 668. 
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9Si. Ala—^Louisville & N. R Co v. 
Cullman Warehouse, 147 So 421, 
226 Ala. 493. 

98. Okl —liawton Refining Co. v. 
Amerada Petroleum Corporation, 
231 P- 252, 104 OkL 231. 

97. Wash —Sultan Ry, & Timber Co. 
V. Great Northern Ry. Co, 109 P. 
320, 58 Wash. 604, hearing en banc 
denied 109 P. 1020, 58 Wash 604 

98. Tex.—^Panhandle & S. F Ry Co. 

V. Lockhart, Civ.App, 277 S.W, 

•230. 

99. Ga.—American Ry Express Co. 
v. Archer, 104 SE. 92, 25 GaApp. 
647. 

Successor to caxxlex’s business 
A consigrnor of a shipment deliv¬ 
ered to a carrier which afterward 
goes out of business and is succeeded 
by another carrier with whom he has 
no privity of contract, may not re¬ 
cover agrainst such carrier on the 
contract of shipment.—American Ry. 
Express Co. v. Archer, 104 S.E. 92, 
25 GaApp 647. 

1. Mich.—Fremont Canning Co. v. 
Pere Marquette R. Co., 146 N.W. 
678, ISO Mi<^ 283. 
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no cause of action for failure to furnish cars under 
a contract to furnish cars to the manager of the 
p'ool itself, under a statute providing that all those 
parties who are united in interest must he joined as 
plaintiffs or defendants nor is he entitled to re¬ 
cover on the theory of breach of duty as a carrier.^ 

Limitations. A claim against a carrier for breach 
of contract to collect freight charges from the con¬ 
signee and refund them to the shipper, even if such 
contract is an illegal discrimination, does not arise 
out of a “civil wrong,” within the meaning of the 
Interstate Commerce Act requiring suit to be 
brought before the expiration of two years.'* 

Plec>ding. As in actions on contracts generally, 
the petition must allege a breach of the particular 
special agreement.^ A complaint based on an oral 
agreement is demurrable where it alleges the issu¬ 
ance of a bill of lading and fails to show the oral 
contract was not merged in the hilL® A count al¬ 
leging a special contract with an agent of the car¬ 


rier must allege that the agent had authority to 
make it,*^ and when based on a contract forbidden 
by statute is demurrable.^ In an action for breach 
of a special contract to furnish cars, the contract 
must be pleaded either in haec verba or according 
to its legal effect.^ A petition alleging an enforce¬ 
able contract and containing sufficient averments of 
breach by the carrier with resultant damage, is 
good as against a general demurrer.^® It is incum¬ 
bent on the carrier to plead any defense he may 
have to the cause of action stated in plaintiff’s plead- 
ings.ll The carrier must plead his defense that the 
services to be rendered under the special contract 
did not come within the tariffs on file and, therefore, 
the contract was void, unless plaintiffs pleadings 
show the invalidity of the contract for this rea- 
son .^2 A carrier seeking relief against a contract 
to transport, on the ground of mistake, must allege 
such mistake in its pleadings.^^ Inasmuch as an un¬ 
precedented rush of business constitutes no defense 
to an action for breach of contract to furnish cars. 


2 . Mont.—Amencaji Livestock, etc., 
Co V. Great Northern R. Co., 13 S 
P. 1102, 48 Mont. 495. 

3> Mont —-American Livestock, etc., 
Co. V. Great Northern R. Co., su¬ 
pra. 

4. TJ.S.—Pennsylvania R. Co. v. 
Chesapeak:e & Ohio Coal & Coke 
Co., D.C.N.Y., 297 P, 249, 

Ala —^Mott V. Jac^on, 65 So 
528. 172 Ala. 448. 

10 C J. p 71 note 28 [a], 

Aifler hy verdict 

Plaintiff brought suit on a contract 
to carry cattle, for refusal to carry; 
and the declaration alleged that for 
certain hire or reward, to be there¬ 
upon paid by plaintiff to defendant, 
the latter agreed to carry said stock 
It was held that a reasonable 
construction of the contract was that 
the freight was to be paid at the end 
of the carnage, and that a verdict 
for plaintiff should not be arrested 
because the declaration did not aver 
a readiness to pay the charges at the 
tune the contract of carriage was 
made.—Waterman v_ Vermont Cent. 
R. Co.. 25 Vt 707. 

Want of considexatioii for writteiL 
contract 

Under RevSt.1911, art 7093, pro¬ 
viding that a contract in^ writing 
sb«ll import consideration, in an ac¬ 
tion against a carrier for delay in 
furnishing cars pursuant to alleged 
oral agreement, where defendant 
pleaded a subsequent written con¬ 
tract for transportation, it was in¬ 
cumbent on plaintiff to allege and 
prove want of consideration for writ¬ 
ten contract.—-Atchison, T. & S. P. 


Ry. Co. V- Smyth, TexCiv.App., 189 

5. W. 70. 

Petition, or complaint held sufficient 
In an action by a shipper of po¬ 
tatoes against the carrier for failure 
to carry out an agreement to recon- 
sign the shipment, the petition was 
held to allege a definite breach of an 
oral special agreement on the ear¬ 
ner's part to immediately divert or 
reconsign by wire, on a given date, 
such shipment.—Cicardi Bros. Pruit 
& Produce Co. v. Pennsylvania Co., 
213 S.W. 531, 201 MoJLpp. 609. 

6 . U.S.—John Vittuci Co. v. Cana¬ 
dian Pac. Ry.. Co., DC.Wash., 238 
P. 1005. 

7. Ala—^Tennessee River Nav. Co. 
V. Walls, 85 So. 711, 204 Ala. 285. 

8 . N.C.—^Pinehurst Peach Co. v. 
Norfolk Southern R. Co., 159 SE. 
359, 201 N.C. 176. 

Agreement to furnish cars 

Complaint alleging shipper's dam¬ 
age from carrier's negligent failure 
to furnish cars for interstate com¬ 
merce within reasonable time and in 
accordance with shipper's order, 
calling for specified number of cars 
at specified place, on specified dale, 
is demurrable.—^Pmehurst Peach Co. 
v- Norfolk Southern R. Co., 159 S.E. 
359, 201 N.C 176. 

a. Mo.—Currell v. TCanuibal, etc., R. 

Co, 71 SW. 113. 97 MoApp. 93. 

10 C J. p 214 note 80. 

10 ;. Okl.—St. Louis & S. P. R. Co. v. 
Wm. Bondies & Co, 166 P. 179, 64 
Okl. 88. 

11 . Chiod defense 

In an action against a carrier of 
live stock for breach of an oral 
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agreement to furnish cars, a plea 
alleging a written contract merging 
all previous negotiations, and pro¬ 
viding stipulation for notice, and that 
suit should be brought within six 
months or action should be barred, 
set up a good defense in the absence 
of a showing of want of considera¬ 
tion, duress, fraud, or mistake.—At¬ 
chison, T, & S. P. Ry. Co. V. Smyth, 
Tex Civ.App., 189 S.W. 70. 

War necessities 

In a shipper’s action for breach of 
contract by the carrier to furnish 
stock cars at a certain time and 
place for shipment of plaintiiTs cat¬ 
tle, the carrier being under federal 
control, if defendant desired to pre¬ 
sent the defense that delay in fur^ 
nishing the cars was occasioned by 
war necessities of the government, 
it was meumbent on him to plead 
and prove such defense.—Cornwell 
V. Davis, 213 P. 218, 66 Mont. 100, 
certiorari granted Davis v. Cornwell, 
43 set. 700, 262 US. 740, 67 LEd. 
1209, reversed on other grounds 44 
set. 410, 264 U.S. 560. 68 L.Ed 848, 
mandate conformed to ^ Cornwell v. 
Davis, 226 P. 1117, 70 Mont 608 

12 . Mo.—Brunswig v. Bush, App, 
221 S.W. 759, certiorari dismissed 
Bush V. Brunswig, 41 S Ct. 9, 254 
U.S. 660. 65 LEd 462. 

Tenn—^Roberts v. Nashville. C. & St. 
L Ry. Co., 185 S.W. 69. 135 Tenn. 
48. 

13. Tex—Chicago & G W. Ry. Co- 
V Plano Milling Co, Civ App, 214 
S W. 833, affirmed Missouri, K & T 
R Co. of Texas v. Plano Milling 
Co, Com App. 231 S.W. 100. cer¬ 
tiorari denied 42 S.Ct. 317, 258 U- 
S 624, 66 L.Ed. 797. 
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as shown supra § 133, an allegation in the answer 
setting up such facts is irrelevant and should be 
stricken out.^^ 

A carrier’s plea to the jurisdiction in an attach¬ 
ment suit, based on the fact that it is a nonresident 
railroad having no place of business nor owning or 
operating a railroad in the state, and that the trial 
thereof would interfere with interstate commerce, is 
properly dismissed when the attachment is based on 
an accord and satisfaction of a claim for breach of 
a contract of carriage.i5 

Issues, proof, and variance. The rules applicable 
generally to questions of evidence admissible under 
the issues, and to variance between pleadings and 
proof, as stated in the CJ.S. title Pleading §§ 512- 
546, also 49 C.J. p 780 et seq, apply to this class of 
actions.^® Where it is alleged that the contract 
contained a certain stipulation as to unloading. 


which defendant violated, plaintiff must prove that 
the contract contained such stipulation.^^ Evidence 
of failure to furnish cars as promised is admissible 
under an allegation of a verbal promise to accept 
goods for transportation on or about a certain 
date,i® but evidence of treatment during shipment 
is inadmissible where damages before loading only 
are claimed.^® There is no variance between alle¬ 
gations that the contract was made with two named 
agents of the carrier and proof of negotiations with 
one by telegram and letter and a verbal contract 
with the other.20 

Evidence. The burden of proof is on plaintiff to 
show by sufficient competent evidence the making of 
a special contract,^! negligence in refusing to ac¬ 
cept goods for interstate shipment as agreed,^^ and 
also to show the amount of damages sustained from 
a breach.^® The carrier, however, has the burden 


14. Mo.—Meriwether v. Quincy, etc., 
R. Co., 107 SW. 434, 128 Mo.App 
647. 

15 . Ga.—Pere Marquette Ry. Co. v 
Tifton Produce Co., 172 S.E. 727, 
48 Ga.App. 286. 

IGL ZTo variance 

(1) Plaintiff, allesrmff that "on or 
about’* June 14 he demanded and de¬ 
fendant refused to furnish cars, 
proof that it was on that day of 
July is not a variance.—^Texas & N 
O R. Co. V. Weems, Tex.Civ.App., 
184 S W. 1103, affirmed, ConuApp., 222 
SW. 972. 

(2) Where plaintiff pleaded that 
he ordered cars on or about Nov. 9, 
for the shipment of cattle on the 
11 th, and that he delivered the cat¬ 
tle to defendant railroad company 
on or about Nov. 11, evidence show¬ 
ing: that the cars were requested on 
Nov. 6, and to be famished on the 
9 th, was not a fatal variance.—Davis 
V. Kelley. Okl., 219 P. 923. 

17- Ala—Nashville, C. & St. lx Ry. 
V. Farrell & Braley, 70 So. 986, 14 
AlaApp. 380. 

ISL Tex.—San Antonio, etc., R. Oo. 
V. Timon, 99 S.W. 418, 45 Tex.Civ. 
App. 47. 

. la. Tex.—San Antonio, etc., R. Co. v. 
Timon, supra. 

20l Tex —Pecos River R. Co. v. 
Latham, 88 S.W. 392, 40 Tex.Clv, 
App. 78. 

21 . Tex.—^Texas, etc., R. Co. v. Ray, 
84 S.W. 691, 37 Tex.CivALpp. 622. 
Evidence held fr^tniRsihle 

Where the answer denies the al- 
leg:ations of the complaint and al- 
leg:es that defendant entered into a 
contract for shipment which required 
notice of any claim for damages, 
which notice was not given, testi¬ 
mony of a witness that he on be¬ 


half of plaintiff requested cars and 
informed the agent of the number 
required is competent' under the is¬ 
sues.—St. Louis, etc., R. Co. v. Tay¬ 
lor, 112 S.W. 745. 87 Ark. 33L 
Evidence held sufficient 

(1) To justify a finding of the ex¬ 
istence of a special contract to fur- 
msh cars. 

Ind.—Pittsburg, C. C. & St. L. R. 
Co. V. Racer, 37 N.E. 280, 38 N.E. 
186, 10 Ind.App. 503. 

Mont.—Cornwell v. Davis, 213 P. 218, 
66 Mont 100, certiorari granted 
Davis V. Cornwell, 43 S.Ct. 700, 262 
TJ.S. 740, 67 tuEd. 1209, reversed 
on other grounds 44 S.Ct. 410, 264 
D.S. 560, 68 L Ed. 848, mandate 
conformed to Ctomwell v. Davis, 
226 P. 1117, 70 Mont. 608. 

Tex.—^Texas & N. O. Ry. Co. v. 
Weems, Com.App., 222 S.W. 972, 
affirming, Civ.App., 184 S.W. 1103. 

(2) To warrant finding that there 
was an agn^eement between the ship¬ 
per and the carrier’s local agent to 
furnish the cars for a particular day, 
which agreement the earner negli¬ 
gently treated, that the carrier was 
not excused from compliance there¬ 
with, and that the shipper was dam¬ 
aged by its failure to comply there¬ 
with—Chicago, R. L & P. Ry. Co. 
v. Vail, 201 P. 804, 83 Okl. 266. 

2SL Mo.—Crowdis v Quincy, O & K. 
a R Co., App, 255 S.W. 347. 

23. Tex.—Gulf, C. & S. P. Ry. Co. v. 

Davis, Civ.App., 225 S.W. 773. 

10 C.J. p 215 note 85. 

Burden of proof 

Trt a shipper’s action against a ear¬ 
ner for failure to ship certain mules 
accordmg to contract wherein spe¬ 
cial d*images were claimed on the 
ground that the mules had been pur¬ 
chased for sale to the government 
for war puTi>oses, it was necessary 
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for plaintiff to prove that the live 
stock was up to the government 
standard, and would have passed in¬ 
spection.—Gulf, C. & S. P. Ry. Co. 
V. Davis, Tex.Civ.App., 225 S.W. 773. 
Evidence held admissible 

(1) In an action against an inter¬ 
state earner on an alleged oral 
agreement to furnish cars, evidence 
that defendants* dispatcher immedi¬ 
ately advised the agent with whom 
plaintiff talked that the cars could 
not be furnished on the day reqmred 
by plaintiff, was admissible.—Atchi¬ 
son, T. & S P- Ry. Co. V. Smyth, 
Tex.Civ.App., 189 S.W. 70. 

(2) In an action for a earner’s 
failure to transport a corpse as 
agnreed. whereby the funeral was de¬ 
layed and had to be shortened, ques¬ 
tions as to the whereabouts of plain¬ 
tiff’s children at the time and as to 
who accompanied plaintiff to the 
station were not erroneous as imma¬ 
terial and irrelevant to any issue. 
—^Texas Electric Ry. v. Blank, Tex. 
Civ.App., 247 SW. 314. 

(3) In an action against a carrier 
for breach of its contract to trans¬ 
port the remains of plaintiff’s wife 
to the place of burial, evidence that 
plaintiff had intended to open the 
casket at the place of burial to per¬ 
mit friends to view the remains, but 
was unable to do so because of the 
delay resulting from defendant’s 
breach, was admissible as establish¬ 
ing one of the elements of damage 
for which recovery was sought.— 
Texas Electric Ry. v. Blank, supra. 

10 CJ. p 215 note 85 [a]. 

Evidence held sufficieiLt 

(1) Evidence that shipper fre¬ 
quently requested cars at point not 
on carrier’s lines, and obtained them 
through traveling fast-freight agent, 
warrants finding that carrier, by a 
course of dealing, had led shipper to 
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of proving afltonative matters raised by it as a de- 
fense.24 

Trial. In actions of this character, as in other 
civil actions, questions of fact, such as the exist¬ 


ence of the special contract and damages arising 
from a breach thereof, on which the evidence is 
conflicting are for the determination of the jury^s 


believe that furnishing cars at such^ 
point was not unusual, and that the 
contract so to furnish them was not 
beyond the scope of the agent’s au¬ 
thority.—^Kissell V. Pittsburgh, Ft 
W & C. Ry. Co.. 188 S.W. 1118. 194 
Mo.App. 346. 

<2) In an action against an ex¬ 
press company for the value of two 
packages, delivered to it for ship¬ 
ment to a named consignee, where 
plaintiff' testified that on two differ¬ 
ent dates in the same month he de¬ 
livered to the company two packages 
containing a quantity of watches, ad¬ 
dressed to the consignee at hotels in 
Lexington, Ky., and Birmingham, 
Ala., which packages were not re¬ 
ceived by the consignee, dismissal of 
tViA complamt as for failure of proof 
was improper, and judgment for de¬ 
fendant company thereon cannot 
stand—Schiff v. American Ry. Ex¬ 
press Co. 180 NT.S. 480. 

(3) Evidence in an action against 
an mterurban electric railway com¬ 
pany was held to sustain the jury’s 
finding that defendant agreed to 
transport the corpse on a designated 
car, so that it breached its contract 
by refusing to do so, although its 
offer to transport the corpse on a 
later car was refused by the under¬ 
taker, who transported it by auto¬ 
mobile.—^Texas Electric Ry. v. Blank, 
Tex.CivALpp, 247 SW, 314. 

(4) Although testimony by plain¬ 
tiff that the delay in transporting 
the corpse of his wife to the place 
of bunal disturbed his mind and 
was very unpleasant was insufficient 
alone to justify the jury in finding 
humiliation or mental anguish, such 
finding could be based thereon in 
connection with a consideration of 
the facts and circumstances attend¬ 
ing the delay which resulted from 
the failure to transport and its con¬ 
sequences.—^Texas Electric Ry. v. 
Blank, supra. 

JBvidmice held insuffidmit 

(1) In an action for breach of con¬ 
tract to transport com into Mexico 
without reloading into other cars, to 
establish that the tariffs on file made 
no provision for such service, and 
thus to show illegality of the con¬ 
tract as a matter of law—Brunswig 
V Bush, MoApp, 221 S W. 759, cer¬ 
tiorari dismissed Bush v. Brunswig, 
41 set 9, 254 US. 660, 65 L.Ed 462. 

(2) In consigmee’s action against a 
railroad for damage to goods based 
on alleged agreement of railroad to 
pay for damage if consignee would 
receive and remove the goods, to 
prove that railroad employee who 


made such contract had authority 
so to do.—G-ennet v. Lehigh Valley 
R. Co, 117 A. 706, 97 N J.Law 486 

(3) In action for breach of car¬ 
rier’s contract to deliver cars to or¬ 
chard for shipment of peaches, to 
show that plaintiffs' damages cer¬ 
tainly would have been diminished 
had they delivered fruit at station 
of defendant earner or at that of 
another carrier—^Texas & N. O Ry 
Co. V. Weems, TexCom.App., 222 S 
W. 972, affirming, CivA^pp., 184 S.W 
1103. 

<4) To sustain a verdict finding' 
an agreement by defendant to ship 
plaintiff’s goods to destination within 
a certain time—Emil Grossman Mfg. 
Co. V. New York Cent R Co., 169 
NTS 213. 181 App.Div. 764. 

<5) To show that an express 
dnver receiving goods for delivery 
without a direction from his em¬ 
ployer had any apparent authority 
to contract m its behalf for their 
delivery.—Wolf Thread Co. v. Rosen- 
busch, 180 N.Y.S. 94. 

(6) To show that responsible offi¬ 
cials of railway and express agency 
ratified their joint local agent’s 
agreement to pay shipper for truck- 
mg belated express shipments tc 
mam line station, precluding ship¬ 
per’s recovery therefor.—Campbell v 
St Louis, B & M. Ry. Co, Tex.Civ 
App, 59 SW.2d 467, error dismissed. 

(7) In shipper’s action against 
railroad for refusal to accept cat¬ 
tle on certain date pursuant to 
agreement, requiring shipper to drive 
cattle back to the farm m a snow¬ 
storm, to show the railroad was neg¬ 
ligent m not notifying shipper, be¬ 
fore he left home with the cattle, 
that they would not be received be¬ 
cause of snowstorm making trans¬ 
portation impossible —Crowdis v 
Quincy, O. & BI. C. R. Co.. Mo.App., 
255 S.W. 347. 

(8) In shipper’s action against 
railroad for delay in shipment for 
cattle following refusal to accept 
cattle on a certain date pursuant to 
agreement to accept them on such 
date for shipment mto other state, 
because of snowstorm making it ap¬ 
pear that cattle could not be trans¬ 
ported on such date, to show the 
railroad was guilty of negligence in 
refusing to accept cattle on such 
date —Crowdis v. Quincy, O. & C. 
R. Co., supra. 

SML Abnormal dema-nd for cars 

Where a carrier seeks to excuse 
Its failure to perform its obligations 
as to supplying itself with adequate 
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transportation facilities because of 
an abnormally great and unforeseen 
demand for, or shortage of, cars, it 
assumes the burden of proving such 
alleged fact—^Vander Zyl v Chicago, 
R I & P. Ry Co, 189 NW. 953, 195 
Iowa 901, error dismissed Chicago, 
R I & P Ry Co V. Vender Zyl, 45 
S.Ct. 10. 2^6 US. 636, 69 L.Ed. 481. 
96w Mont.—Cornwell v. Davis, 213 

P 218, 66 Mont 100 
Tex—Warren v. North American 

Car Co, Civ.App, 294 SW. 301. 

10 C.J. p 215 note 86 

Ckizpns Jhxis text has been re¬ 
ferred to as authority in Cornwell 
V. Davis, 213 P 218, 66 Mont. 100. 
Authority of agent 

Evidence that chief clerk in mani¬ 
fest bureau of defendant railroad 
acted as the traffic manager's assist¬ 
ant in agreeing to furnish plaintiffs 
live stock cars for shipment originat¬ 
ing on a connecting road, etc, makes 
his authority to bind defendant a 
jury question.—Southern Pac. Co v. 
Stevens, Anz., 258 P. 165, 169 CCA 
233. 

XTew promise 

In an action against a railroad 
for failure to place a refrigerator car 
to receive lettuce, whether or not a 
new promise was made, on the day 
after the first attempt to order the 
car, to place it by 2 30 P M may be 
a question for the jury—^Putch v 
Atlantic Coast Line R, Co., 100 S E. 
436, 178 N C 282 
Place for furpi«T»fng 

(1) Whether the contract was to 
furnish cars at L, on defendant car¬ 
rier’s line, or at N, fifty miles away, 
at point of plaintiff shipper's busi¬ 
ness and point of loading, may, un¬ 
der the evidence, be a jury question. 
—Kissell V Pittsburgh, Ft W. & C 
Ry. Co., 188 SW. Ills. 194 MoApp. 
346. 

(2) 'Where cars were frequently 
furnished to plaintiff at his place of 
business at N, fifty miles from the 
carrier’s line, and the carrier agreed 
to furnish him cars, the court can¬ 
not say, as a matter of law, that the 
earner was bound only to furnish 
the cars at the nearest point on its 
lines to N, or that there was no 
meeting of the minds.—^Kissell v. 
Pittsburgh, Ft W. & C. Ry. Co., su¬ 
pra. 

Special ^9mages 

In a shipper's action against a 
carrier for damages arising from the 
carrier’s failure to ship certain mules 
according to contract wherein special 
damages were claimed, based on a 
purchase for the purpose of sale to 
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under proper instructions.^® 

A nonsuit must be entered in an action on a spe¬ 
cial contract where it is dear plaintiff is not entitled 

to recover.2 7 

Damages. The damages which the shipper is en¬ 
titled to recover are those proximately and natural¬ 
ly resulting from the failure of the carrier to com¬ 
ply with the terms of the contract,but nothing be¬ 
yond this.29 If increased freight charges result 


from the failure to furnish cars, the shipper is en¬ 
titled to recover the excess freight.^® So, the ship¬ 
per is entitled to recover the difference in the mar¬ 
ket value of the goods, if the market dedmed dur¬ 
ing the delay,^^ depreciation in the goods themselves 
rendering them less valuable,®^ and also to recover 
any expenses incurred in paying for pasturage, and 
for the employment of labor to look after the cat¬ 
tle for which the cars were to be furnished, and in 
supplying food for horses used for that purpose.®^ 


the government for war purposes, 
the question as to whether the mules 
would have passed inspection if they 
had reached destination, was under 
the evidence, one for the jury.—Gulf, 
C & S F Ry. Co. V. Davis, Tex.Civ. 
App. 225 S.W. 773. 

26. Iowa—Vander Zyl v. Chicago. 
R I & P. Ry. Co, 189 NW. 953, 
195 Iowa 901, error dismissed Chi¬ 
cago, R. I. & P. Ry. Co V. Vander 
Zyl, 45 S.Ct 10, 266 U.S. 636, 69 
I. Ed 481. 

Mo—Bailey v. St. Louis & S F. Ry 
Co, App, 290 SW 630—Williams 
V St Louis-San Francisco Ry Co, 
274 SW. 935, 217 Mo App. 662. 
Instinictioiis 

(1) In a suit by a live stock ship¬ 
per against a earner for breach of an 
oral agreement to furnish cars, fail¬ 
ure to instruct as to the meaning 
of the term **oral contract*’ is not 
error—^Thee v. Wabash Ry. Co., 233 
SW. 959, 208 Mo App. 200. 

(2) Where, in an action for failure 
to furnish a refrigerator car to re¬ 
ceive lettuce, the one ordering the 
car testified that he also ordered two 
cars for another, designating the I 
number of cars by raising two fin¬ 
gers and then one, an instruction to 
find for plaintiU if order was given 
and “understood” by defendant’s 
agent was not erroneous, in that use 
of quoted word referred to under¬ 
standing of terms of order—^Putch 
V Atlantic Coast Line R. Co, 100 
S E 436. 17S N C. 282. 

27- Pa.—^Harris Bros. Corporation 
V. Philadelphia & Reading Ry. 
Co , 84 Pa Super. 116. 
Ronperformance of Gondition 

(1) In assumpsit for breach of 
contract for failure of express com¬ 
pany to transport goods, nonsuit is 
properly entered where plaintiff gave 
company a conditional order to pro¬ 
cure from a steamship company cer¬ 
tain goods, and plaintiff failed to 
prove condition imposed was per¬ 
formed—Chambers v. American By. 
Express Co, 83 Pa Super. 71. 

(2) In such case, having taken a 
receipt for the delivery order, con¬ 
taining a clause requiring written 
demand for any losses within four 
months, failure to prove filing of 
such a claim within stipulated pe- 

13 C.J.S.—18 


nod was a further reason for en¬ 
tering a nonsuit —Chambers v. 
American Ry. Express Co, supra. 
Porged bill 

In assumpsit for breach of con¬ 
tract by a common carrier, a nonsuit 
is properly entered where defense 
was that bill of lading was a forgery, 
and plaintiff failed to produce suffi¬ 
cient evidence to establish the con¬ 
trary.—^Harris Bros. Corporation v. 
Philadelphia & Reading Ry. Co, 84 
Pa Super 116- 

28l Or—^Levy v Nevada-Califomia- 

Oregon Ry., 160 P 808, 81 Or. 673. 

LRA1917B 564. 

Tenn—^M C, etc, R. Co. v. Pound¬ 
ers, 4 Tenn.CivApp 372. 

10 G J. p 71 note 39. 

Cost of hailing to depot 

Damages for carrier's breach of 
contract to furnish cars on private 
tracks were not limited to cost of 
hauling property to depot, where 
cars could not have been obtained 
there —^Texas & N. O. R. Co. v. 
Weems, Tex.CivApp., 184 S.W. 1103, 
afifirmed. Com App., 222 SW. 972. 

lExpeuaXtuxcs fox insurance paid on 
the goods during the period of delay 
in securing transportation are also 
allowable.—Shores Lumber Co. v. 
Stark, 76 N.W. 366, 100 Wis. 498. 

Interest is an element of damages 
recoverable from a common carrier 
for breach of a contract to receive 
and transport freight—Cobb, Bias- 
del & Co. v. Illinois Cent. R. Co. 38 
Iowa 601. 

Loss of profits 

Where a earner, with full notice of 
I the situation, violated its contract to 
furnish cars to a purchaser of cat¬ 
tle, It IS liable for Bll resulting dam¬ 
ages, mcluding damages for loss of 
profits minus freight charges, even 
though the purchaser forfeited his 
conlraict and never obtained title to 
the cattle—Weatherford, M W, & N. 
W. Ry, Co. V King, Tex.CivApp., 280 
SW. 235. 

Amount 

In an action for a carrier’s refusal 
to transport the corpse of plaintiffs 
wife on the car agreed, where the re¬ 
fusal delayed the funeral one hour 
and twenty minutes and caused the 
ceremony to be somewhat shortened. 
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preventing an opportunity to permit 
friends to view the remains, a judg¬ 
ment awarding one thousand dollars 
damages was excessive, and must be 
reversed, unless plaintiff agrees to 
remit therefrom five hundred dol¬ 
lars —^Texas Electric Ry. v. Blank, 
Tex Civ App., 247 S.W. 314. 

29- Tex.—San Antonio, etc., R. Co. 
V. Broad-Davis Cattle Co., Civ. 
App, 140 S.W. 514. 

10 C.J. p 215 note 88. 

30. Tex.—^Pecos River R. Co v. 
Latham. 88 S.W 392, 40 Tex Civ. 
App. 78- 

*31, Ga.—Chattanooga Southern R. 
Co. V. Thompson, 65 SE. 285, 133 
Ga. 127. 

Okl—^Davis v. Kelley, 219 P. 923. 96 
Okl 17. 

10 C J. p 71 note 39, p 215 note 90. 

Depreciation, at destination^ not 
I»oint of shipment 
Under contract to supply cars for 
shipment of live stock, which the 
carrier broke by delay in supplying 
cars, knowing that stock was intend¬ 
ed for sale on market in distant city, 
the measure of damages is not 
amount of depreciation at point of 
shipment, but depreciation in market 
value at destination —^Levy v. Ne- 
vada-Califomia-Oregon Ry., 160 P 
808, 81 Or. 673, L.R.A-1917B 564 

32. Tenn —Southern Ry Co v. 
Shipley. 245 SW. 524, 147 Tenn. 
40. 

10 C J. p 215 note 91. 

Value at market not xecx>verable 
Where a shipper who failed to 
give notice of claim was entitled to 
recover for breach of contract to 
furnish the car, which was not af~ 
fected by the bill of lading, but not 
to recover for damages during trans¬ 
portation under the bill of lading, he 
cannot recover damages resulting 
from depreciation in value at the 
market, although the delay in reach¬ 
ing the market was due to the delay 
in furnishing the car, since an al¬ 
lowance for such depreciation as¬ 
sumes a contract to transport to the 
market—Southern Ry Co. v Ship- 
ley. 245 S.W 524, 147 Tenn. 40. 

33. Tex—Southern Kansas R Co. v. 
Samples. Civ. App, 109 SW, 417. 

10 C J p 215 note 92, 
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Loss sustained on account of contracts entered into 
on the faith of a stipulated rate may be recovered 
on failure of the carrier to transport at the rate 
agreed on.^^ 

While it is the duty of the shipper, on failure of 
the carrier to comply with its contract to furnish 
cars, to exercise reasonable diligence to avoid or to 
lessen his damages, the principle does not require 
him in the exercise of ordinary care to make a new 
contract with the carrier which had just broken 
an identical one, and again agree to pay it for serv¬ 
ices whidi it is already under legal obligation to 

perform.35 

Where a pipe line company is agent and carrier 
of the buyer of oil, it cannot recover of the seller 
for damages for the seller’s refusal to deliver oil 
to it after the buyer had breached the contract, 
without showing that its damages were caused by 
the breach by the seller of some duty owing by 
him.3® 

L. AUTHORITY OF AGENTS TO 

§ 135. In General 

The question of whether contracts made by the 
agent of a carrier bind the carrier depends on the gen¬ 
eral principles of agency, such contracts being binding 
when within the scope of the agent’s authority. 

In determining whether a contract made for the 
carrier by an agent is binding, the prmciples of 
agency are apphcable, and the general rule is well 
settled that, if the contract is within the general 
scope of authority of the agent, the carrier will be 
bound thereby, although the agent has acted beyond 
his mstnictions in the particular case.^® This is in 
accordance with the well settled principle that the 
powers of the agent are prima facie coextensive 


Special damages may be recovered of a carrier 
for breach of contract where the carrier had knowl¬ 
edge at the time of the contract that a negligent 
breach thereof would result in special damagcs.37 
Hence, the fact that the shipper, at the time he 
made the contract with the carrier, informed its 
agent that he wished to make contracts with third 
persons for the sale of the goods to them, and the 
further fact that he did make such contract after¬ 
ward, do not entitle a recovery from the carrier of 
profits which would have been made but for the 
breach of the contract of carriage.^^ 

Damages resulting from act of skipper. Where, 
on refusal of a carrier to comply with the contract 
for transportation, the shipper abandons the ship¬ 
ment which is destroyed, the carrier is‘not liable 
for the loss resulting from such abandonment 
Where a wrong has been committed, the damaged 
party must not increase it, and he has no right to 
complam of loss sustained by his willful acts of 
omission or commission.39 

CONTRACTS FOR CARRIER 

with the business intrusted to his care and will not 
be narrowed by limitations not communicated to the 
persons with whom he deals.^i Applying this prin¬ 
ciple it is very generally held that, where a railroad 
company places an agent in charge of its business 
at a station, and empowers him to contract for the 
shipment of freight, it holds hun out to the public 
as having authorily to contract with reference to all 
the necessary and ordinary details of the business, 
and, within the range of such business, he becomes 
a general agent, and may bind the company by a 
contract within the scope of his apparent authority, 
although m makmg the contract he may have ex¬ 
ceeded his authority.42 Strangers or other persons 


34. Ky.—lioulsville, etc., R. Co. v. 
mgdoii. 148 SW. 26, 149 Ky. 321, 

35. Tex.—Pecos River R. Co. v. 
Liathain, 88 S.W. 392, 40 Tex.Civ- 
App. 78. 

33. Okl.—^Liawton Refiningr Co. v. 
Amerada Petroleum Corporation, 
231 P. 262, 104 OkL 231. 

37- Tex.—Atchison, T. & S. P. Ry. 
Co. V. Butler, 93 S.W2d 143, dis- 
missingr certiorari, Civ.App., 89 S. 
W2d 791. 

10 C J. p 215 note 93. 

Allegation necessary 

A common earner is not liable 
for special damages for breach of 
shipping contract, in absence of al¬ 
legation that It had knowledge or 
notice of circumstances rendering 
such damages natural and probable 
result of breach when contract was 


made.—^Herrin TransP- Co. v. Mar- 
mion, Tex.CivApp, 113 S.W.2d 291 
Fosting of forfeit by shipper 

Carrier, notified of shipper's plac¬ 
ing of forfeit to insure compliance 
with his contract to purchase the 
goods he intended to ship, is liable 
in special damages for failure to 
furnish cars at a specified time as 
agreed.—Weatherford, M W. & N. 
W. Ry. Co. V. Elmg, Tex.Civ.App, 280 
S.W. 235. 

38. Ark.—Missouri Pac. R. Co. v. S 
Ij. Robinson & Co, 65 S.W.2d 902. 
10 C J. p 72 note 46. 

Corpus Juris text has been'quoted 
in Missouri Pac. R. Co. v S. B Rob¬ 
inson & Co., Ark., €5 S.W.2d 902. 

33. lia —Armistead v. Shreveport, 
etc., R. Co.. 32 So. 456, 108 La. 
17L 


40. N.T.—Cohen v. American Ry 
Express Co, 184 NYS 601, re¬ 
versed 185 N.Y.S. 367. 

10 C J. p 216 note 99. 

41. Mo —^Baker v. Kansas City, etc, 
R Co. 3 S.W. 486, 91 Mo. 152. 

10 C J. p 216 note 1. 

42. US—Southern Pac. Co. v. 
Stevens, Ariz., 258 F. 165, 169 CC. 
A. 233. 

Mich.—^Rudell v. Ogdensburg Transit 
Co., 76 N.W. 380, 117 Mich. 568. 44 
LRA 415. 

Tex.—Davis v Simmons, CivApp, 
240 S W. 970, dismissed for want 
of jurisdiction. 

10 C.J. p 216 note 2. 

The text of Corpus Juris has been 
cited as authority in Southern Pac. 
Co. V. Stevens, Ariz., 258 F. 165, 169 
.C-CA. 233. 
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delivering goods for transportation are not bound to 
inquire whether the person found at the depot ready 
to receive goods is authorized to transact such 
business, and the carriers cannot evade their re¬ 
sponsibility for failure to carry and deliver goods 
so received.^5 These contracts will be binding on 
the carrier, although oral,^^ although they were 
made before the goods were actually delivered.^ S 
Such is ordinarily the rule in respect of contracts 
made by freight agents of the carrier,^® or by sub¬ 
agents appointed or designated by a general agent 
having power to contract for the carrier,^7 or by a 
derk apparently in charge of a freight office.^* In 
all cases where the contract is within the apparent 
scope of the agent^s authority, the carrier rannot 
escape liability thereon, unless the shipper had ac¬ 
tual knowledge that in making the contract the 
agent exceeded his authority.^® So long as the 
agent has apparent authority to contract, the ship¬ 
per is under no obligation to make inquiries as to 
his authority and is not chargeable with notice of a 
limitation of the agent’s right to contract,^^ and 
the burden is on the carrier to show that the par¬ 
ties, when the contract was made, had knowledge 
of the fact that the agent was acting beyond his 
authority, if it seeks to escape liability on the 
ground that the contract is unauthorized.®! 

Contracts not within scope of apparent authority. 
On the other hand, an agent cannot bind the carrier 
beyond what may fairly be presumed, from the 
character of his employment, to be his authority;®^ 
and, if the shipper scdcs to enforce such contract, 

c* 


the burden is on him to show actual authority on 
the part of the agent to make it.®^ Thus the Local 
station agent’s authority presumptively extends only 
to the control of the carrier’s business at his own 
station, and he cannot act for the carrier in the mat¬ 
ter of shipping from stations other than that at 
which he is employed, unless expressly or impliedly 
authorized so to do.®^ It is generally regarded that 
a local agent cannot bind the carrier by contract to 
transport goods from points distant from the car¬ 
rier’s railroad,®® nor assume liability for the acts of 
preceding carriers.®® Where nothing more appears 
than that the person making the agreement was 
*'clerk” or "chief clerk” having charge of the cleri¬ 
cal work of the carrier at a certain place, he will not 
be regarded as having implied authority to bind the 
carrier by contracts for shipment of goods.®^ 

A contract made by an unauthorized agent may 
be ratified by an authorized agent, notwithstanding 
the want of authority of the former,®® and the car¬ 
rier may ratify a contract made by its agent in vio¬ 
lation of its rules.®® Ratification is necessary to 
charge a carrier on a contract outside the scope of 
an agent’s authority.®® When a new contract for 
transportation of goods which could not be ship¬ 
ped under the original contract because of damage, 
which would be increased, was void because made 
by one having no authority to bind the earner, ac¬ 
ceptance of the shipment and the loading of a part 
of it could not bind the carrier where done by the 
same person who made the new contract.®! 

If to the knowledge of the shipper the particular 


43^ Ky.—Potts V. Bowler, 1 Ky.Op. 
133. 

44. Tex.—Gulf, etc, R. Co. v. Jack- 
son, 89 S.W. 968, 99 Tex. 343. 

10 C.J p 216 note 4. 

45l NH.—^Deminff v. Grand Trunk 
R. Co.. 48 N.H. 455, 2 AnouR. 267. 

10 C J. p 216 note 5. 

40- B.S.—Northern Pac. R. Co. v. 
American Trading* Co., N.T., 25 S. 
Ct 84, 195 U.S. 439, 49 KEd. 269. 

10 C.J. p 216 note 6. 

4Sr- Ala —^Tennessee River Transp. 
Co. V. Eavanaugh, 13 So. 283, 101 
Ala 1. 

10 C. J p 217 note 7. 

48. Ill.—^Bauer v. Illinois Cent. R 
• Co, 175 IlLApp. 346. 

49. N Y.—^Ijowenstein v. Iiombard, 
58 N.E 44. 164 N.T. *324. 

10 C J. p 217 note 9 

sa N Y.— liOwenstein v. Lombard, 
supra. 

10 C J. p 217 note 10. 

It is only when a proposed con¬ 
tract with the shipping agent of a 
carrier is of an unusual and extra¬ 
ordinary character that the shipper 


is put on inquiry as to the agent's 
authority.—^Rudell v- Ogdensburg 
Transit Co., 76 N.W. 380, 117 Mich. 
568, 44 IJ.ILA. 415. 

51. Tex.—Pecos, etc., R. Co. V. Cox, 
CivApp, 150 S.W. 265. 

10 C J. p 217 note 11. 

SSL Tex.—Gathright v. Pacific Ex¬ 
press Co, 145 S.W. 1185, 105 Tex. 
157, affirming 130 SW. 1035, 61 
Tex.Civ,App. 587. 

10 C J. p 217 note 12. 

53. Minn—Weikle v. Minneapolis, 
etc. R Co, 66 N.W. 963, 64 Minn 
296 

10 C.J. p 217 note 13. 

54. SD—Strommer v. Chicago, M 
& St. P Ry. Co., 161 N.W. 346, 
38 S.D. 368 

10 C J. p 217 note 14. 

55. N.D.—Knapp v. MinneapoJ^is, St. 
P. & S. S. M. Ry. Co., 159 N.W. 81, 
34 N.D- 466. 

5a. ND.—^Knapp v. Minneapolis. St. 

P & S. S. M. Ry. Co., supra. 

57- XJ S.—Davis V. American Silk 
Spmmng Co., C-CA-Wash., 282 P. 
954. 


Authority disclosed by title 

Chief clerk in charge of clerical 
work of railroad at its office at a 
dock was not authorized to bind 
railroad by making new contract for 
transportation of silk cargo, which 
because of its wet and fermented 
condition could not be forwarded un¬ 
der the original shipping contract, 
the words '‘clerk” or “chief clerk” be¬ 
ing suggestive only of clerical func¬ 
tions. and not of discretionary power 
to make important contracts.—^Davis 
V. American Silk Spinning Co., C-C. 
AWash.. 282 F. 954. 

53. Tex.—Gulf, etc, R Co. v. Jack- 
son. 89 SW. 968. 99 Tex. 343 
10 C.J. p 217 note 15. 

59- AJa.—^Nashville, etc., R. Co v. 

Smith, 31 So. 481, 132 Ala. 434. 

10 C.J. p 217 note 16. 

eOL Tex —Campbell v. St. Louis, B. 
& M. By. Co., Civ.App., 59 S.W.2d 
467, error dismissed. 

61. U.S.—^Davis V. American Silk 
Spinning Co., C.C.AWash., 282 P. 
954. 
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contract is not within the scope of the agent’s au¬ 
thority, it is of course not binding on the carrier.®^ 
A bill of lading being in a form and on a rate ap¬ 
proved by the interstate commerce commission, no 
agent could be authorized to vary its terms for the 
advantage of a shipper, by undertaking additional 
responsibility on behalf of the carrier.®^ 

A carrier is not estopped to deny liability for 
goods accepted and receipted for by an impostor 
posing as an agent of the carrier, the carrier not 
having held out such impostor as an ostensible 
agent ®^ 

One common carrier may in a proper case act as 
agent for another carrier.®® 

Knowledge of agent as affecting principal. 
Where a shipper has undertaken the packmg of his 
goods, mere knowledge of the carrier’s agent that 
the packmg was negligently done cannot impose lia¬ 
bility on the carrier for injuries resulting from such 
negligent packing.®® 

§ 136. Contracts for Furnishing Cars 

An agent properly authorized may make a binding 
contract to furnish cars. Unauthorized contracts may 
be ratified. 

Contracts to furnish cars, when made by an agent 
apparently authorized to represent the carrier in 
such matters, are binding on the carrier.®^ Such 
contracts may be oral.®® 

The general manager of a railroad has authority 


to make contracts to furnish cars to shippers.®® 

General freight agent. The general freight agent 
of a division of a railroad has authority to make 
contracts to furnish trains for moving freight,^® 
and he has authority to bind the carrier by a con¬ 
tract to furnish a certain number of cars on a speci¬ 
fied day for the transportation of freight,^^ as has 
the commercial freight agent."^® 

Conductor of train. The carrier is bound by the 
promise of a freight train conductor to furnish 
cars for a shipper, where he has been intrusted gen¬ 
erally with such power and authorized to exerase 
it.73 

Station agent. The station agent, having charge 
of a railroad company’s business at a particular 
station, has implied authority to contract to fur¬ 
nish cars at particular times for the shipment of 
goods, and the company will be bound by such con¬ 
tracts, even though in violation of the company’s 
directions to the agent, if the limitation of his au¬ 
thority is not known to the shipper.74 A fortiori 
is this so where in the previous course of dealing 
between the same parties they recognize such con¬ 
tracts as valid,and the rule has been held to ap¬ 
ply, even though a reasonable time was not given 
to have the cars on hand.*^® The station agent like¬ 
wise has authority to bind the carrier to furnish 
a particular kind of cars,*^*^ and it has further been 
held that a contract made by a station agent to fur¬ 
nish a shipper a certain variety of cars belonging 


ea. Ga.—Central of Georgia R. Co. 

V. Felton, 3C S E. 93, 110 Ga. 597. 
10 C.J. p 217 note 17. 

63. XJ.S.—South Carolina Asparagus 
Growers’ Ass'n v. Southern Ry. 
Co.. aaA.Sa. 46 F.2d 452. 

64, Mass.—^Rudy v. American Ry. 
Exp. Co., 145 N-E. 454, 250 Mass. 
351. 

6Bv ITS.—Adams v Mills, Ill.. 52 S. 
Ct 589, 286 U.S. 397. 76 LEd. 1184, 
reversing, CCA., Adams v. Mellon, 
51 F.2d 620, affirming, DC., 39 F.2d 
80, and certiorari granted 52 S Ct. 
208, 284 US. 614, 76 LEd 525. 
Por express company 

Where railroad issued a special 
delivery check for bag received by 
Its agent under direction of a pas¬ 
senger that it be transported at end 
of journey to his house, the road re¬ 
ceiving four cents of total charge of 
forty cents for the service, the rail¬ 
road acted as agent of the express 
company, which earned from station 
to house—^Noel v. Westcott Express 
Co., 158 N.YS. 702, 95 Misc 154. 

66L US —South Carolina Asparagus 
Growers’ Ass'n v. Southern Ry. Co, 
C.C A.S.a. 46 F.2d 452. 


67. U.S —Southern Pac. Co. v 
Stevens, Ariz., 258 P. 165, 169 CC. 
A. 233. 

Agent apparently authorized 

Chief clerk in manifest bureau.— 
Southern Pac Co v. Stevens, Anz, 
258 P. 165, 169 GGA. 233. 

68: Ga.—Chattanooga Southern R 
Co. V. Thompson, 65 S E. 285. 133 
Ga. 127, 

10 aj. p 218 note 19. 

66- Ga.—Chattanooga Southern R. 
Co. V. Thompson, supra. 

TO. N C —Outland v. Seaboard Air 
Line R. Co,. 46 S E. 735, 134 NC. 
350. 

10 C J. p 218 note 21. 

A traveling fast freight soliciting 
agent, soliciting freight at points not 
on the carrier's lines, is a general 
agent, with power to bind the carrier 
to furnish cars at such points—^Kis- 
sell V. Pittsburgh, Pt. W. & C. Ry. 
Co.. 188 S.W. 1118, 194 Mo.App. 346 

71- Mo—^Baker v. Kansas City, etc, 
R. Co. 3 S W. 486, 91 Mo. 152. 

T2. Mo.—^HofCman Heading, etc., Co 
V. St. Louis, etc, R Co, 94 S.W 
597, 119 MoApp 495. 
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73. Ga—Georgia Coast, etc, R Co 
V. Durrence, 65 SE. 583, 6 GaApp. 
615. 

74L Mo—^Thee v. Wabash Ry. Co, 
233 SW. 959, 208 MoApp. 200. 
Mont—Cornwell v. Davis, 213 P. 218, 
66 Mont. 100. 

N.Y.—Day v. Ulster & D R. Co, 174 
N.Y.S. 622, 186 App.Div 601. 

Tex.—^Panhandle & S. P. Ry Co v. 
Lockhart, CivApp, 277 SW 230— 
Port Worth & R G. Ry Co v. 
Bums, CivApp., 242 S.W. 295— 
Texas Midland R. R. v. O’Kelley, 
Civ.App, 203 S W. 152, dismissed 
for want of jurisdiction. 

10 C.J p 218 note 24. 

The mle stated in Corpus Juris 
has been cited in Cornwell v. Davis, 
213 P 218, 66 Mont. 100. 

7a. Mo.—^Meriwether v. Quincy, etc, 
R. Co., 107 SW. 434, 128 MoApp. 
647. 

76. Tex—Galveston, etc, R Co. v. 
Thompson, Civ.App, 44 S W. 8. 

77- Tex.—Wells v. Hennessy, Civ. 

App, 156 SW 1158. 

10 C.J. p 218 note 27. 
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to another company is within the apparent scope of 
his authority and binds his principal.^* Although 
it is not required that a station agent be authorized 
to contract to furnish a certain kind of car at a cer¬ 
tain hour of a certain day, in violation of the rules 
of the carrier, the law requires that he be author¬ 
ized to furnish reasonable facilities within a rea¬ 
sonable time for carrying on business either on his 
own authority or on his demand or notice to the 
company^® It has been held that such agent has 
implied authority to furnish cars for shipment to 
a destination beyond the carrier’s line, and that, 
where the shipper has no notice to the contrary 
and relies on the appearance of authority, the con¬ 
tract made with the agent is binding on the com- 
pany.SO A local station agent also has authority to 
arrange for loading and receiving cars for transpor- 
tation.®! On the other hand, a station agent is not 
to be presumed, in the absence of evidence, to have 
authority to contract to furnish cars to shippers at 
other stations than his own but it has been oth¬ 
erwise held when the car was to be partially loaded 
at the one station and finished at the other and 
a local freight agent has no authority to bind the 
railroad by an agreement that cattle shall be ship¬ 
ped in a solid train, without mixing any other train 
with them, or that the train shall be drawn by a 
single engine.*^ 

Ratification. An unauthorized contract to furnish 
cars at a certain place is ratified by the carrier by 
furnishing such cars at the place designated.*5 


§ 137 

§ 137. Contracts for Transportation on Con¬ 
necting Line 

In the absence of express or implied authority which, 
however, may bo conferred by statute, an agent cannot 
bind the carrier by a contract for transportation over a 
connecting line. 

In the absence of statutes providing otherwise, 
the weight of authority in this country is that the 
carrier receiving goods for transportation to a des¬ 
tination beyond its own line impliedly contracts as 
carrier only for its own line, and in jurisdictions 
where this is the rule it is evident that an agent at¬ 
tempting to contract for transportation over a con¬ 
necting line is exceeding his ordinary authority as 
agent of the receivmg carrier, and his prmcipal is 
not bound by such contract, in the absence of ex¬ 
press authority, or course of business from which 
such authority may be inferredand the state¬ 
ments of an agent of one earner cannot impose a 
liability on a connecting carrier.^'^ The authorit3’' of 
a station agent to bind a carrier by a contract of 
carriage to a point on a line of another carrier 
must be proved in order to hold the initial carrier 
for loss or damage occurring on^the line of another 
company,S8 and is not to be inferred from the mere 
fact that the agent is authorized to receive goods 
for carriage,89 or from the mere fact that the 
freight for the entire distance was collected by such 
agent but it is well settled that the authc'rity of 
a station agent to bind a railroad company by a 
contract of carriage to a point beyond its terminus 
may be inferred from a previous course of dealing 
between the shipper and the carrier, as, for instance, 
where such contracts have been customarily made 
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78. Utah.—Nichols v. Oregon Short 
1/iixe R. Co, 66 P. 768. 24 Utah 83. 
91 Am.S R. 778. 

10 C.J. p 218 note 28. 

79. Okl—SchalE v. Rose. 239 P, 458, 
111 OkL 237—St. liOUis-San Fran-1 
cisco Ry. Co. V. Hobart Mill & Hle- 
vator Co., 239 P. 165, 111 Okl. 295. 

80 . Tex.—San Antonio, etc., R Co. 
V. Timon, Civ.App, 110 S.W. 82, S3, 
affirmed 114 S.W. 792, 102 Tex 222. 

10 C J. p 219 note 29. 

81 - Iowa.—Stewart v. Chicago, etc., 
R Co., 151 N.W. 485. 172 Iowa 313. 

82 - Iowa—^Voorhees v. Chicago), etc, 
R Co.. 30 N.W. 29, 71 Iowa 735, 
60 Am R 823. 

10 C.J. p 219 note 31. 

83- Tex.—Ft. Worth & D. C Ry. Co 
V, Strickland. Civ.App.. 208 S W. 
410 

84L Tex.—Gulf, etc.. R. Co. v. Jaok- 
son, 89 S.W, 968, 99 Tex. 343, re¬ 
versing, CivApp, 86 S.W. 47. 

10 C.J. p 219 note 32. 


85w Mo.—Kissell v. Pittsburgh, Ft. 
W, & C. Ry. Co., 188 S W. 1118, 194 
Mo.App. 346. 

86L Minn.—^McNeill & Scott Co. v 
Great Northern R. Co, 194 N.W. 
614, 156 Mmn 120. 

Tex —Houston & T C R. Co. v. 

Smith, CivAlPP., 258 SW. 542. 

10 C J p 219 note 33. 

Contract for ocean shipment 
A railroad company is not bound 
by the representation of its agent 
made to a prospective shipper, with 
whom no contract of carnage had 
yet been entered into, relative to the 
procurement of cargo space for an 
ocean shipment at specified rates.— 
Gosho Co. V. Southern Pac Co, C 
C A Tex., 285 F. 227, certiorari denied 
43 set. 520, 262 US. 742, 67 L* Ed. 
1210 

Rights, duties, and liabilities of ini¬ 
tial earner generally see infra §§ 
‘401-417. 

87- Ark —Missouri Pac. R Co. v. 
stem, 256 S,W, 373, 161 Ark. 405. 
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Conversations 

Where, during federal control, a 
shipment was turned over to the di¬ 
rector general operating defendant's 
railroad, but it was misdirected, and 
was found by a connecting earner 
after return of railroads to tbeir 
owners, fact that defendant's claim 
agent asked plaintiR what he wished 
done about forwarding the goods did 
not make defendant liable—^Missouri 
Pac R Co. V. Stem, 256 S W. 373. 161 
Ark 405. 

Rights, duties, and liabilities of in¬ 
termediate and terminal carriers 
see mfra §§ 418—427. 

88. Iowa.—^McLagan v. Chicago, etc., 
R Co, 89 N.W. 233. 116 Iowa 183. 
10 CJ p 219 note 34. 

88. Ind.—^Pittsburgh, etc, R Co. v. 
Bryant. 75 N E 829, 36 Ind.App. 
340 

10 C.J. p 219 note 35 

90. S I> —Coates v Chicago, etc., R. 

Co., 65 N.W 1067, 8 SD. 173. 

10 aJ. p 219 note 36. 
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by the agent and assented to by the carrier and 
where two or more railroad companies with con¬ 
necting lides have formed an association for the 
transportation of goods, the agent of one has ap¬ 
parent authority to contract for the shipment of 
goods over the connecting lines.^2 Agents or offi¬ 
cers of an initial carrier, who give through rates 
after conferring with officers of the final carrier, 
act on behalf of the final carrier, and bind it by 
their acts and declarations.^^ Although an agent 
was without authority to make a contract for trans¬ 
portation of goods beyond its own Ime, sudi a con¬ 
tract may be ratified by acts of the earner.®^ 

§ 138. Stipulations as to Time and Place of 
. Delivery 

A contract for delivery at a stipulated time or place 
may, where such a contract is not Illegal, be made by an 
authorized agent, as may a contract for delivery to the 
carrier. 

Except as such contracts may be forbidden by 
statute,®® an agent having authority to contract for 
the shipment of goods has apparent authority to 
stipulate for the delivery of such goods at a speci¬ 
fied place within a speafied time;®® and such con¬ 
tracts may be by parol as well as in writing.®^ The 


fact that it is not within the actual scope of the 
agent’s authority is of no consequence, unless the 
shipper has notice of the scope of his authority,®* 
or the contract is so unusual and extraordinary that 
it could not reasonably be included within the gen¬ 
eral authority of the agent®® A mere expression 
of opinion as to time of arrival or delivery will not 
bind the carrier.^ 

Delivery to carrier. A station agent has author¬ 
ity generally to consent to, and bind the carrier by, 
any special arrangement in regard to delivery of the 
goods to the carrier for shipment.^ 

§ 139. Settlement of Claims for Damages 

Agents authorized to do so may settle claims for 
damages. 

A general freight agent having authority to ad¬ 
just claims for damages may bind the carrier in the 
settlement of such a claim.® Likewise an agreement 
by an agent who customarily settled claims for the 
road will bind it,^ and any limitation on his author¬ 
ity must be established by the carrier;® but a local 
station agent has no authority to bind the carrier by 
a contract to settle a claim for damages; such 
claims are passed on and determined by ofikers of 


91. Mo.—‘Faulkner v. Chicago, etc, 

R. Co., 73 S.W. 927, 99 Mo.App 421. 
10 C.J. p 219 note 37. 

92. HI—Erie, etc.. Despatch v. Ce¬ 
cil, 112 lU. 180. 

10 C.J. p 220 note 38. 

93. Tex—Southern KiSTisas R. Co 
V. J. W. Burgess Co., Civ.App., 90 

S. W. 189. 

94. Tex.—Chicago & G. W. By. Co 
V. Plano Milling Co., CivApp., 214 
S.W. 833, aJB&rmed, ConuApp., Mis¬ 
souri, K. & T. R. Co. of Texas v. 
Plano Milling Co, 231 SW. 100, 
certiorari denied 42 SCt. 317, 258 
U.S. 624, 66 L.Ed. 797. 

10 C.J p 220 note 40. 

Attempted perfonnanee 

Where a railroad’s agent exceeded 
authority m issuing bill of lading 
purporting to bind the road to trans¬ 
port over connecting lines property 
It had not and never afterward ac- 
guired possession of, but the road, 
by attempting to perform, adopted 
its agent's act, it was liable for dam¬ 
age resultmg from negligent failure 
to transport and deliver within rea¬ 
sonable tima—Chicago & G. W. Ry 
Co. V. Plano Milling Co, Tex.Civ. 
App, 214 S.W. 833, affirmed Missouri 
EL & T. R. Co. of Texas v. Plano 
Milling Co.. Com App., 231 S.W. 100, 
certiorari demed 42 S Ct 317, 258 IT. 
S. 624, 66 Li Ed 797. 

9& Pederal TxaimporfeatioiL Act 
Verbal agreement by railroad agent 


to get shipment to destination in 
tune IS void as applied to interstate 
shipments, under the federal Trans¬ 
portation Act.—Shier v. American 
Ry. Express Go., 208 K.W. 746, 234 
Mich. 505. 

96L Iowa.—Stoner v. Chicago, etc., 
R. Co, 80 NJW. 569, 109 Iowa 551. 
10 C.J. P 220 note 41. 

Driver of team 

Where a general deliveryman as a 
common carrier sent boy with load 
of ice to another’s place of business, 
and such other, without delivery-' 
man’s knowledge, instructed driver 
to deliver ice cream, the law would 
not imply driver’s authority to con¬ 
tract for deliveryman that ice cream 
would be delivered within specified 
time.—^Resmolds v. Hathaway, 167 N. 
W. 63, 102 Neb. 299. 

97- Tex.—Gulf, etc, R. Co. v. 
Looney, 115 S.W. 268, 61 Tex.Civ. 
App. 381. 

98. Mo.—Gann v. Chicago, etc., R 
Co., 72 Mo.App 34. 

99- Mich.—Rudell v. Ogdensburg 
Transit Co., 76 N.W. 380, 117 Mich. 
568. 44 L RA. 415. 

1- Wis.—^Johnston v. Chicago & N. 
W. Ry. Co., 246 N.W. 336, 210 Wis 
227. 

2. S C.—-American Fruit Growers v. 

King, 114 S.E 861. 122 SC. 69. 

& Ind.—Chicago, etc., R Co. v. 
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Eatzenbach, 20 NE. 709, 118 Ind. 
174. 

4. Miss—‘New Orleans & N. E. R. 
Co. V. Interstate Wholesale Gro¬ 
cers, 95 So. 316, 131 Miss. 157. 

Freight agent 

• Where the freight agent of a rail¬ 
road company is in the habit of set- 
tlmg claims for lost and damaged 
freight, but where there is a secret 
limitation that his authority only ex¬ 
tends to settling claims for an 
amount not exceeding one hundred 
dollars, which fact is unknown to one 
with whom the agreement is made, 
then the agent had the apparent au¬ 
thority to make an agreement to set-' 
tie the claim for lost and damaged 
freight, which agreement is binding 
on the railroad company—^New Or¬ 
leans & N. E. R Co. V. Interstate 
Wholesale Grocers, 95 So. 316, 131 
Miss. 157. 

Release of shipper's liability on bond 
In an action on bonds given to a 
carrier for the production of bills of 
lading covering shipments delivered 
without their production, evidence 
showing agent’s authority to repre¬ 
sent the earner in securing return of 
merchandise shows conclusively that 
the carrier’s agent, who negotiated 
for a return of the goods, had au¬ 
thority to release the shipper’s lia¬ 
bility on the bonds.—^Russo v. Davis, 
C.CAI11., 285 P. 231. 

5b U.S.—Russo V. Davis, supra. 
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the company specially designated for that purpose 
and not by station agents.® 

A claim agent’s agreement that the carrier would 
return damaged goods to the point of shipment for 
repairs, without compensation, is binding on the 
carrier when ratified by it by so transporting the 
goods.7 Where it appears that a freight station 
agent of a railroad company has extensive pow¬ 
ers to dispose of perishable goods which a consignee 
has refused to accept in such manner as he consid¬ 
ers to the best advantage of the company, he may 
bind the company by an agreement with a consignee 
that, if the latter will pay the freight due on car¬ 
loads of such goods in a damaged condition and 
take the goods and sell them at the best price he 
can get, the railroad company will pay any loss sus¬ 
tained by reason of the condition of the goods.® 

A carrier is not bound by an alleged agreement 
of his agent when the situation is an unusual and 
extraordinary one in which the agent has no im¬ 
plied authority to admit liability,® nor where the 
making of an agreement to adjust and pay dam¬ 
ages is clearly beyond the authority of the particu¬ 
lar agent 

§ 140. Stipulations as to Rates, Rebates, and 
Discriitiination 

When not In violation of statutes, contracts stipulat¬ 
ing as to rates and rebates may be made by authorized 
agents. 

Except as such contracts may be in violation of 
statute, as shown infra §§ 392--397, an agent having 
authority to contract for shipment has also appar¬ 


ent authority to contract as to the rates of charge, 
on the line of his prmcipal,^! and as to rebates to 
be allowed the shipper, if a contract for rebates 
would be valid.^® However, where such contracts 
are prohibited by law, an agent has no authority to 
contract with a shipper for transportation at a low¬ 
er rate than that allowed to others,^® or at a rate 
not authorized by a statutory classification.^^ It is 
not within the apparent scope of a local station 
agent’s duties to fix rates on connecting lines in 
remote portions of the country over which the car¬ 
rier did not undertake to carry property, and such 
carrier is not bound by the statement of its agent 
as to the rate that would be charged by the con¬ 
necting company.^® 

§ 141. Authority in Respect to Other Con¬ 
tracts 

a. In general 

b. Bills of lading 

a. In. General 

Such other contracts as a carrier may validly enter 
Into may be made by authorized agents, and when so 
made will bind the carrier. 

An agent who receives goods for shipment can 
bind the carrier by an agreement not to deliver 
without surrender of a bill of lading attached to a 
draft on the consignee,l® or to give notice of the 
arrival of the goods at their destination,^^ or to 
ship goods by a certain train,^® to furnish a 
special train,l® or to reship goods,2® or as to 
the unloading of live stock,or to advance cus¬ 
tom duties, unless the shipper had notice that the 


Ol Neb.—^Leypoldt & Pennington Co. 
V- Davis. 199 N.W. 463. 112 Neb. 
350. 

10 C.J. p 220 note 46. 

7. Oa.—Sipple v. Seaboard Air Dine 
Ry. Co, 114 S.E. 435, 154 Ga. 876 
reversing 110 SEL 39, 28 Ga.App. 

16. opinion conformed to 115 S.£. 
47, 29 Ga.App. 328. 

8. Pa—Short v. Delaware, etc., Co., 
41 Pa Super. 141. 

10 C.J. p 221 note 59. 

9. NH.—New Hampshire Wholesale 
Fruit Co. V. Payne, 120 A. 78, 80 
N.H. 540. 

IDDaordi-nt^ry Bitnation. 

Where it appeared that a consignee 
of a carload of melons, on discover¬ 
ing that they were damaged, refused 
to accept them until the freight 
cashier and one called an adjuster 
told him to go ahead and save as 
many as possible and that the com¬ 
pany would stand the loss, the con¬ 
signee’s demands were extraordinary 
and unusual in view of his duty to 
accept and seek damages thereafter. 


and they created a situation to 
meet which there was no implied 
authority on the part of the agent 
so to admit liability, and no recovery 
could he had based on such agree¬ 
ment.—New Hampshire Wholesale 
Fruit Co. V. Payne, 120 A- 78, 80 N.H. 
640. 

10- Iowa.—Moon v. Chicago, B. & 

Q. R. R.. 195 N.W. 196, 196 Iowa 
652. 

11- NC.—Borden v. Richmond, etc, 
R Co., 18 SEL 392. 113 N.a 570, 
37 Am S R. 632. 

10 C J. p 220 note 47. 

12u Iowa—Marsh v. Chicago, etc., 

R. Co.. 44 N.W. 562, 79 Iowa 332 
10 C.J. p 220 note 48. 

13- D.S.—Doma Fruit Co. v. Inter¬ 
national Nav. Co, C.C.A N T., 11 F 
2d 124, certiorar;i denied Atchison, 
T. & S. P. R Co. V. Doma Fruit 
Co, 46 S.Ct. 471, 270 D.S. 662, 663, 
70 D.Ed. 787. 

10 C.J. P 220 note 50. 

14. Ark.—St. Douis, etc, R Co. v. 
Ostrander, 52 S.W. 435, 66 Ark. 567 
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15. Iowa —^McDagan v. Chicago, etc, 
R Co, 89 N.W 233, 116 Iowa 183. 
10L Mich.—Sturges v. Detroit, etc, 
R Co, 131 NW. 706, 166 Mich. 231. 

17 . Pa.—^Tanner v. Oil Creek R Co., 
63 Pa. 411. 

18 . Tex.—^Pacific- Express Co. v. 
Needham, 83 S.W. 22, 37 Tex.Civ. 
App. 129. 

19 - Wash.—Auditorium Theatre Co. 
V. Oregon-Washington R, etc., Co., 
137 P. 489, 77 Wash. 277. 

20. Tex—American Ry. Express Co. 

V. Barnhart Drug Co., Civ.App, 22 

S.W2d 759. 

21. Tex.—Davis v. Pour Dakes Cat¬ 
tle Co. Civ.App., 245 S.W. 711— 
Davis V. Simmons, Civ App, 240 S. 

W. 970, dismissed for want of 
jurisdiction. 

10 C J. p 220 note 56. 

to unload at certain, place 
Where a shipper of cattle billed to 
D, a pomt twenty-five miles further 
on than F, asked the agent at E if 
there was plenty of water at E, so 
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agent had no such authority,^^ or to hold cattle 
at a depository during a brief delay prior to ship¬ 
ment, where the carrier’s general rules give the 
agents charge of their contracts subject to general 
rules and special orders, and where there is no evi¬ 
dence of a general rule or special order limiting 
such authority.23 So an arrangement between the 
consignee of a trunk and the agent of an express 
company, by which the consignee is allowed to re¬ 
move a part of the contents of the trunk and leave 
the trunk in the express company’s custody, is with¬ 
in the apparent scope of the agent’s authority and 
IS binding on his principal, m the absence of any 
notice to the consignee of any restriction of the 
agent’s authority.24 The agent of a railroad com¬ 
pany, while hound to receive goods for transporta¬ 
tion, has the right to limit his company’s liability 
for negligence to its own line, where such limitation 
is not forbidden by statute.^® 

On the other hand, it is not within the apparent 
authority of a station agent to make a contract of 
shipment by rail to a station on a line not yet open 
for operation,^® or to receive,^'^ or to deliver,^^ 
goods at a place on the company’s road other than 
a regular station, and the burden of proving the 
agent’s authority to make such a contract is on the 
shippcr.29 So an agent of a receiving carrier has 
no authority to bind a connecting carrier by a state¬ 
ment to a shipper that his check will be accepted at 
the other end of the line,30 and a guaranty that the 
price of the goods shipped shall be paid by the con¬ 
signee is not presumed to be within the power of a 
general shipping agent-3i In the absence of proof 
of authority to do so an agent of a carrier cannot 
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bind it by a contract to purchase goods.32 An agent 
of an express company has no authority to agree 
on the part of the company to pay the undertaker’s 
charges on a corpse and to ship it.23 An express 
driver having authority to call for and receive goods 
for delivery under a contract with the express com¬ 
pany, has not, therefore, authority to receive goods 
from a third person without the knowledge of the 
company, this being the making of a contract for 

the company.34 

It cannot be assumed from the nature of the em¬ 
ployment that a station agent has authority to make 
a verbal contract to feed and water stock in the 
company’s stockyard.35 Where a consignor of cat- 
tie agreed to accompany them, that the conductor 
told him, after part of the trip had been made, that 
it would be all right if he did not accompany the 
cattle the rest of the distance will not release the 
consignor without proof that the conductor was au¬ 
thorized to annul the contract.36 Evidence that the 
agent of a carrier who furnished to a shipper of 
horses a special car owned by a different company 
was authorized by the owner of the car to make 
contracts for its use does not show that he had au¬ 
thority to make a contract for its use for an inter¬ 
rupted trip at the rate specified in the car company’s 
schedules for a continuous trip.**^ 

A station agent cannot, by his admissions, bind 
the earner to a new agreement and deprive it of the 
requirements of a written contract entered into by 
the shipper with it.^® 

T>. Bills of Lading 

In general a earner Is bound by bills of lading issued 


that shipper could exercise his ng-ht 
to terminate the transportation at 
B and unload the cattle there, the 
agent's affirmative reply to such in¬ 
quiry on which the shipper relied 
and acted by unloading the cattle at 
B was held within the scope of the 
agent's authority, being in relation 
to the proper conduct of the carrier's 
business at B, and the shipper could 
rely on such representation without 
making an mdependent investiga¬ 
tion to ascertain if the water supply 
there was ample.—Davis v. Four 
Lakes Cattle Co., Tex.Civ.App, 245 
S W. 711. 

SK- Wash.—Waldron v. Canadian 
Fac R. Co., 60 P. 653, 22 Wash. 
253 

10 C J. p 220 note 57. 

23L NH—^Flint v. Boston, etc., K 
Co, 59 A. 938, 73 NH. 141. 

24. N.Y —Oderkirk v. Fargo, 11 N 
TS. 871, 58 Hun 347, 16 N.Y.S 
220, 61 Hun 418. 


26- Mo—Miller v, Missouri, eta, R 
Co.. 138 S.W. 902, 157 Mo.App. 638. 
Liability of mitial carrier for loss 
or injury on connectmg Imes see 
infra § 403 et seq. 

20. Tex.—Quanah, etc, R Co. v. 

Drummond, CivAtpp, 147 S W. 728. 

27. B:y.—Newport News, eta, R. Co. 
V. Reed, 10 Ky.L. 1020. 

28. Miss.—^Illinois Cent. R Co. v. 

Swanson, 46 So 83, 92 Miss. 485. 

29- Miss —lllmois Cent. R. Co. v. 

Swanson, supra. 

30- Ky.—Louisville, etc, R. Co v. 

Bennett, 76 S,W. 408, 25 Ky.L. 834. 

31- Minn.—Weikle v. Minneapolis, 
etc, R. Co., 66 N.W. 963, 64 Mmn. 
296. 

32- U.S.—Lake & Export Coal Cor^ 
poration v. Chesapeake & O. Ry. 
Co.. CC.A.WVa, 1 P2d 968. 

Purchase of coal for railroad 

In action by carrier against ship¬ 
per of coal for freight charges and 
demurrage, a defense that plaintin' 
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I bought the coal, and that the freight 
and demurrage due were to be a part 
of the price, is not sustained, where 
It was not shown that employee of 
plaintiff alleged to have made the 
contract had authority to make it, 
or was held out as having such au¬ 
thority.—^Lake & Export Coal Corpo¬ 
ration V. Chesapeake & O. Ry. Co, 
C.CA.W.Va.. 1 F.2d 968. 

33. Tex.—Galhnght v. Pacific Ex¬ 
press Co, 145 S.W. 1185, 105 Tex. 
157. affirming. Civ.App., 130 SW 
1035. 

34. N.T.—Wolf Thread Co. v. Ros- 
enbusch, 180 N.Y.S 94. 

35. Kan —^Missouri Pac. R. Co. v 
Carpenter, 24 P. 462, 44 Kan. 257 

38. SD—^Mix V. Chicago, etc., R- 
Co-. 149 NW. 727, 34 S D 613. 

37. Ark—Chicago, etc, R Co. v. 
Ingraham, 170 S W. 232, 114 Ark. 
506. 

38- Mass.—^Fletcher v. New York 
Cent & H R R. Co.. 118 N E. 294, 
229 Mass. 258. 
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by authorized agents and may not deny receipt of any or 
all of the goods described therein; but in some jurisdic¬ 
tions the rule, when not otherwise changed by statute, 
is that an agent has no authority to issue a bill of lading 
without 'actual receipt of goods and hence cannot bind 
the carrier. 

The terms of a bill of lading issned by an agent 
authorized to do so are binding on the carrier.39 

Liability for goods not received. By the express 
provision of the Federal Uniform Bills of Lading 
Act, the issuing of a bill of lading by an agent or 
employee acting within the scope of his actual or 
apparent authority renders the carrier liable to the 
owner of goods covered by a straight bill and sub¬ 
ject to stoppage in transit, or to the holder in good 
faith for value, of an order bill, for damages caused 
by the nonreceipt of the carrier of all or part of the 
goods, or their failure to correspond to the descrip¬ 
tion in the bill at the time of its issue. This provi¬ 
sion imposes a new liability on the carrier for the 
acts of the agent in issuing a bill of lading when 
no goods have been received for shipment,^® and 
under its terms a carrier has been held liable on a 
bill forged by its employee,^^ and to a bona fide 
holder for the quantity of goods specified in the 
bill.^^ However, this provision will not allow a 


shipper to recover for loss of property where the 
property was never delivered to the carrier, al¬ 
though the bill of lading recites its receipt.^3 

In those jurisdictions which have adopted the 
Uniform Bills of Lading Act a provision similar to 
that of the federal act is in force, limited in its ap¬ 
plication, of course, to bills of lading issued in in¬ 
tra-state shipments or to shipments in foreign com¬ 
merce not governed by the federal act. This pro¬ 
vision does not create a new cause of action, but 
merely deprives the carrier of a defense which it 
was allowed to make before its enactment.^^ 

No liability can be imposed on the carrier under 
the provisions of either the federal act or the Uni¬ 
form Bills of Ladmg Act where the bill of lading 
was for a purely intra-state shipment, and the hold¬ 
er of the bill was not "one who has given value in 
good faith relying upon the description therein of 
the goods," as required by both the acts.^® 

Independently of the statutory provisions under 
consideration, a number of jurisdictions have re¬ 
garded the carrier as liable on a bill of lading issued 
by an agent having authority to issue bills of lading, 
even though no goods were m fact received;^® but 


39. Ark.—^Prescott & N. W. R Co v. 
Davis, 191 SW. 210, 126 Ark. 366. 

Chaasre of destinatioiL 

A carrier will be bound by the 
terms of a bill of lading: changing: 
the original destination of the goods 
shipped, when such bill was issued 
by an agent authorized to do so.— 
Prescott & N. W R Co. v. Davis, 191 
S W. 210, 126 Ark, 366. 

Kisdeseziption. of goods by an 
agent in the bill of lading will not 
prevent the shipper from recovering 
for damage to the goods not properly 
described —^Newman v. Seaboard Air 
Dine Ry. Co, 124 S.B. 627, 188 N.C 
341. 

40. U.S —Gleason v. Seaboard AJir 
Line Ry. Co, Ga, 49 S Ct. 161, 278 
U S. 349, 73 L Ed 415, reversing, C. 
C.A, Seaboard Air Line Ry Co. v 
Gleason, 21 F 2d 883, certiorari 
granted Gleason v. Seaboard Air 
Line R Co, 48 S Ct. 321, 276 US. 
612, 72 L.Ed. 731 

Ala—Lofiisville & N R Co. v. Cull¬ 
man Warehouse, 147 So. 421, 226 
Ala 493 

41. U.S —Gleason v. Seaboard Air 
Line Ry. Co, Ga., 49 S.Ct. 161, 278 
U S. 349, 73 L Ed. 415, reversing, C 
CA, Seaboard Air Line Ry. Co. v 
Gleason, 21 P.2d 883, certiorari 
granted Gleason v. Seaboard Air 
Line R. Co, 48 S.Ct. 321, 276 US 
612. 72 L.Ed. 731. 

Wash —Chas W. Johnson Lumber 
Co. v. Great Northern Ry Co, 176 


P 343, 104 Wash 354, affirmed 181 
P. 932, 104 Wash. 354. 

However, although a earner's 
agent, m collusion with a shipper 
and with intent to aid m fraud, but 
without the carrier’s knowledge, al¬ 
lowed the shipper to retain forged 
order bills of lading when the ship¬ 
per received the goods consigned to 
itself, the carrier cannot be held li¬ 
able for any loss suffered by a bank 
through the shipper's forgery of the 
bills and the bank's loaning of money 
thereon, because the agent acted out¬ 
side of his authonty, and not as 
agent of the company in such trans¬ 
action —Saugerties Bank v. Delaware 
& Hudson Co. 198 N.T S 722, 204 
AppDiv. 211, affirmed 141 N.E 904, 
236 N.T. 425, and reargmment denied 
142 NB. 331, 236 N.T. 675. 

4a- Ill—Alton Iron & Metal Co v 
Wabash Ry. Co. 235 IllApp. 151, 
reversed on other grounds 159 NE 
802. 328 Ill 353. 

Cazzier liable for lai^e disez^- 
ancy in weight.—Alton Iron & Metal 
Co V. Wabash Ry. Co., 235 IlLApp. 
151, reversed on other grounds 159 
N.E. 802. 328 IlL 353. 

43. Ala.—Louisville & N. R. Co. v. 
Cullman Warehouse, 147 So 421, 
226 Ala. 493. 

44. ni—American Hide & Leather 
Co. v. Southern Ry. Co, 142 NE 
200, 310 Ill. 524, affirming 228 Ill 
App 305. 


XTot subject to constitutional objec¬ 
tion. 

Uniform Bills of Lading Act § 23, 
as enacted in Illinois, is not subject 
to any constitutional objection.— 
American Hide & Leather Co. v. 
Southern Ry. Co., 142 NE. 200. 310 
Ill 524, affirming 228 IllApp. 305 

4S. Mass —R, J. Reynolds Tobacco 
Co. V. Boston & M. R- R, 10 N E.2d 
59. 

46- Kan—Harold v. Atchison, etc, 
R. Co., 144 P 823. 93 Kan 456 
10 GJ p 196 note 76. 

I Statutory provisions 

(1) A statutory provision in Ala¬ 
bama imposing liability for spurious 
bills of lading issued by one having 
authority to issue bills or direct or 
authorize their issuance, docs not 
make a carrier liable for spurious 
bills of lading issued by an agent 
who had only authority to supervise 
subordinates authorized to issue bills 
of lading or by an unauthorized per¬ 
son acting under such agent—Na¬ 
tional Park Bank of New Tork v 
Louisville & N R. Co, 74 So. 69, 199 
Ala. 192 

(2) Such a provision does not au¬ 
thorize an agent having power to is¬ 
sue bills of lading for property re¬ 
ceived to empower third persons not 
in the carrier’s employ or in the 
prosecution of its business to issue 
at will bills of lading without re¬ 
ceipt of the property to be shipped 
—^National Park Bank of New Tork 
V. Louisville & N. R. Co., supra. 
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the rule stated in a majority of the jurisdictions is 
that the agent of the carrier, having no authority to 
issue a bill of lading without actual receipt of the 
goods, cannot bind the carrier even as to an inno¬ 
cent transferee for value of the bill of lading.^^ 
Even where the carrier was regarded as bound by 
his agent’s act, it was held that the doctrine of eq¬ 
uitable estoppel does not protect one who purchases 
a bill of lading or makes advances thereon either 
with actual knowledge or with reliable information 
that the recitals therein with respect to the receipt 
of the freight by the carriers are not true.^^ 

Where a carrier gives its agent express authority 
to issue bills of lading for goods before actual re¬ 
ceipt of the goods, the carrier will be bound by his 
act in issuing a bill of lading where the bill of lad¬ 
ing has passed into the hands of a bona fide pur¬ 
chaser for value, although no goods are actually re¬ 


ceived.^® 

Even though a carrier might not be bound by a 
bill of lading issued by its agent for goods which 
are never received, it does not follow that the car¬ 
rier is not bound thereby, if the goods are in fact 
subsequently delivered, to be transported according 
to the terms of the contract; and, where the agent 
of a railroad company issues a bill of lading without 
the goods in hand and they are susbequently deliv¬ 
ered, the contract takes effect, and the carrier is 
bound as if the goods had originally been deliv- 
ered-S® 

A carrier may ratity the unauthorized act of its 
agent in issuing a bill of lading without actual re¬ 
ceipt of the goods, but there is no ratification if the 
act relied on to establish it was in itself induced by 
deceit or mistake.®^ 


M. DELIVERY AND ACCEPTAN^CE, AND CUSTODY AND CONTROL OP GOODS 


§ 142. Delivery to and Acceptance by Carrier 

Delivery to, and acceptance of, goods by it are es¬ 
sential to impose on a carrier the duties and obligations 
of a common carrier- 

In order that the carrier may be charged with 
reference to the custody, care, and transportation 
of goods, it is essential that as bailee it shall have 


come into possession of the goods, which, of course, 
involves a delivery by the shipper and an acceptance 
by the carrier, and until there has been such deliv¬ 
ery and acceptance, by which the possession of the 
goods has been transferred from the shipper to the 
carrier, no liability of the carrier with reference to 
such goods arises.®^ To constitute actual delivery 


(3) The fact that cotton had heen 
previously delivered by connecting: 
carriers on spurious bills of lading: 
of defendant, does not show that the 
issuance of subsequent bills of lad¬ 
ing: was within the scope of the au¬ 
thority of defendant’s ag:ent.—^Na¬ 
tional Park Bank of New York v. 
Louisville & N. R. Co., supra. 

Buie nwaiTected by crimijiai statute 
Where a earner is liable on a bill 
issued by an authorized ag-ent al¬ 
though no goods have been received, 
the operation of the rule is not af¬ 
fected by the fact that it Is made a 
crime by statute for the agent to is¬ 
sue a bill of ladmg without having 
received the freight —Hutchings v- 
Missouri, etc., R. Co., 114 P. 1077, 84 
Kan. 479, 41 L.RA.,N.S., 600—^10 C J. 
p 197 note 77. 

47. U S.—^BYiedlander v. Texas, etc., 
R Co.. Tex., 9 set. 570, 130 TTS. 
416, 32 LEd 991. 

Ark.—Prescott & N. W. R. Co. v. 

Bavis, 191 SW. 210, 126 Ark. 366. 
N C.—Commercial Nat. Bank v Sea¬ 
board Air Lme Ry., 95 S.E. 777, 175 
NC 415 

10 C.J. p 197 note 80. 

Buie u«>'^ected by cri-minai statute 
Where the earner is regarded as 
not liable on a bill of lading where 
no goods are received, the rule is in 
no way affected by a statute making 


it a felony to signa or to issue false 
receipts or bills of lading for prop¬ 
erty not actually received or deliv¬ 
ered—^Henderson v. Louisville, etc., 
R. Co, 41 So. 252, 116 La. 1047, 1052, 
114 Am.SR. 582—10 C.J. p 198 note 
83. 

Statute making bills of IrdJng ne¬ 
gotiable for certam purposes does 
not affect the rule.—Roy v. Northern 
Pac. R. Co.. 85 P. 53, 42 Wash. 672, 
6 L.R.A.,N.S.. 302, 7 AnmCas. 728. 

Prauduleut conduct or mere mistake 

(1) In the application of this rule 
it was of no consequence whether the 
act of the agent was fraudulent and 
collusive or merely the result of a 
mistake.—National Bank of Com¬ 
merce V. Chicago, etc., R. Co., 46 N. 
W. 342, 560, 44 Minn. 224, 20 Am.S R 
566, 9 LR.A. 263. 

(2) Nor would the fraudulent 
course of conduct of the agent for 
some lime in so issuing hills of lad¬ 
ing raise a presumption of the ear¬ 
ner’s ratification—Pitch v. Atchison, 
etc, R. Co.. 155 N.Y.S. 1079, 170 App. 
Liv. 222. 

Buie not applicable where goods re¬ 
ceived by connecting carrier 

It was within the scope of the au¬ 
thority of a railroad’s agent to issue 
a bill of lading binding it to take up 
a carload of com from its connecting 
carrier and to continue the carnage 
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from its destination under bill of 
lading issued by the onginal earner 
to a new destination—Chicago & G 
W. Ry. Co. v- Plano Milling Co., Tex 
Civ.App., 214 SW. 833, affirmed Mis- 
soun E. & T. R. Co. of Texas v 
Plano Milling Co., ComJV.pp., 231 S W. 
100, certiorari denied 42 S.Ct. 317, 258 
U S. 624, 66 L.Ed. 797. 

4BL Ill.—^Lake Shore, etc., R. Co. v. 
National Live Stock Bank, 53 N.E 
326, 178 m. 506. 

10 C J. p 197 note 78. 

4ft. Pa.—Dulaney v. Philadelphia, 
etc., R. Co. 77 A. 507. 228 Pa. 180 
10 c.i. p 198 note 85. 

SOL U.S.—Rohmson v. Memphis, etc., 
R. Co, C-G-Tenn., 16 P- 57. 

51- U S —Cunard SS Co. v. Kelley, 
Mass, 115 F. 678, 53 CCA 310 
10 C J. p 198 note 86. 

52. Ark.—Straub v. Missouri Pac R 
Co, 283 SW. 36, 170 Ark. 1174 
Colo—Atchison, T. & S P, Ry. Co. 
V. Colorado Alfalfa Mill & Power 
Co, 184 P. 373, 67 Colo 307. 

Ky.—^Louisville & N R Co. v. Ed¬ 
wards’ Adm'x, 209 S.W. 519, 183 
Ky. 655. 

La—^Harris Hyman Co. v. Louisiana 
R & Nav. Co., 4 La App 381. 
Mass —^R J. Reynolds Tobacco Co 
V. Boston & M. R R, 10 N.E.2d 59 
Missw—Adair v. Yazoo & M V. R 
Co., 107 So 371, 142 Miss. 345. 
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and acceptance, there must be a real and present 
transfer of the physical possession and control of 
the goods.®^ On the other hand, a carrier, prima 
facie, by accepting goods for transportation, incurs 
the responsibilities of a common carrier,®^ and no 
formal acceptance is necessary where the agent has 
knowledge of the delivery of the goods with the 
intention that they be shipped, and makes no ob¬ 
jection thereto.®® 

It is not incumbent on a carrier to inspect the 
contents of a shipment on receipt thereof and the 
issuance of a bill of lading,®® and, indeed, it has 
been held that the carrier is not permitted to do 
so.®^ 

§ 143. - Time and Place 

The time and place for delivery to a carrier are gen¬ 
erally controlled by the regulations made by such car¬ 
riers, unless altered by custom or other agreement. 

As discussed in § 25 supra, carriers may make 
reasonable regulations as to the time when goods 
shall be tendered for shipment, and a tender at 


some other time will not, it seems, amount to a de¬ 
livery; but a custom imposing conditions as to the 
hours within which shipments will be received or 
forwarded by a carrier becomes immaterial if the 
conditions are waived and the shipment is in fact 
accepted by the carrier for the purpose of trans¬ 
portation and delivery to the consignee.®* 

Under its right to make and enforce reasonable 
regulations, a carrier may fix the places at which 
it will receive and deliver freight, and it cannot 
be compelled to receive or handle it at other plac¬ 
es.®® Hence, as a general rule, the mere placing or 
depositing of goods at some place other than that at 
whidi the carrier is accustomed to receive goods 
does not amount to a delivery nor chaige the car¬ 
rier as such for loss or injury to the goodsand 
this is especially true where the goods are so de¬ 
posited for the shipper's own convenience.This 
principle has received frequent application in the 
case of goods placed along the right of way of the 
carTier,®^ or near switdies or sidings.®* Where, 
however, the carrier directs the goods to be left 


N C.—Chas. A. Br6wn & Bro. v 
Payne. 107 S.E. 310. 181 NC. 381 
N-D.—Knapp v. Minneapolis. St. P. 
& S. S. M Ry. Co, 159 N.W. 81. 34 
N.D. 466. 

Pa.—^Irwin v. Davis. 82 Pa Super. 288 
10 C.J. p 221 note 72. 

Vlie text as It appears ia Cozpus 
Juris has been cited with approval 
in Chas. A. Brown & Bro. v. Payne, 
107 S.E. 310, 181 N.C. 381. 

Coal taJcen by carrier fox its own. 
use 

Loadlngr coal on cars of defendant 
railroad company by a coal company 
at Its mine and g^vinsr the conductor 
shipping- orders directing that the 
cars he taken to the scale station, 
to which point only cars were mov¬ 
ed on the shipping- orders, and where 
they were consigned and waybills is¬ 
sued, and that they be there con- 
sigrned to plaintiff, a contract cus¬ 
tomer was not a delivery of the coal 
to defendant as carrier for plaintiff, 
which was not present and had no 
part in the transaction, where de¬ 
fendant had a contract with the coal 
company for fuel coal, giving it the 
right of priority over all other or¬ 
ders, and under which, pursuant to 
its terms, defendant took the coal 
for its own use and notified the coal 
company of its action.—Phoenix 
Portland Cement Co. v. Baltimore & 
O R. Co.. CCA-Pa, 269 P. 136. af¬ 
firming. DC, 263 P. 230, certiorari 
denied 41 S Ct. 376. 255 US. 674. 65 
I. Ed. 792. 

Receipt of goods essen-feial 

"The receipt of the goods lies at 
the foundation of the contract to 


carry and deliver. If no goods are 
actually received, there can be no 
valid contract to carry or to deliver.'* 
U.S,—Pollard v. Vinton, Ky., 105 U.S. 
7, 8. 26 DEd. 998. 

m. —^Marcus v. Chicago, etc., IL Co., 
167 IlLApp. 638, 642. 

5% DeL—^Mercer v. Christiana Perry 
Co.. 155 A. 596, 4 W.WHarr 490. 
54. Vt—Haglin-Stahr Co. v. Mont¬ 
pelier & W- R. R. Co., 102 A- 940, 
92 Vt. 258. 

55- N.C.—Howell V. Seaboard Air 
liine R. Co., 119 SE. 198, 186 NC. 
239. 

5a. Ill.—Harshaw, Fuller & Good¬ 
win Co. V. Illinois Cent. R. Co., 
i 252 BLApp. 253. 

Va.—^Hines v. BucbaTian, 109 S.E. 
219, 131 Va. 88. 

57. Me —Goldberg v. New York; N. 
H. & EL R. Co.. 153 A. 812, 130 Me. 
96. 

58l Ga.—Central of Georgia R Co. 
V. Butler Marble, etc.. Co, 68 S.E. 
775, 8 GaApp. 1. 

59. Ill.—Cleveland. C., C. & St. D. 
Ry. Co. V. Commerce Commission, 
146 N.E. 606, 315 HI. 461. 

Receipt at point off carrier’s line 
As a general rule, in the absence 
of constitutional or statutory pro¬ 
visions. a carrier cannot be com¬ 
pelled to receive freight from a point 
off its lines.—Cleveland, C, C- & St. 
L. Ry. Co. V. Commerce Commission, 
146 NE. 606, 315 HL 461. 

Receipt oU private track 

Where a railroad company fur¬ 
nishes sufficient facilities of its own 
for the receipt of freight, there is 
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at common law no duty resting on 
it to receive freight on a private 
siding or spur —^Fairview Coal Co 
V. Arkansas Cent. R. Co, 252 S.W. 
920, 159 Ark. 649, 32 ADR 191— 
10 C.J. p 65 note 44 [e]. 

OOL I^a.—Sentell v. Texas & P. Ry. 

Co., App., 146 So. 352. 

Tex.—Gulf, C. & S P. Ry. Co. v. 
Terrell Bros., Civ App., 14 S.W.2d 
903. error dismissed. 

10 C.J p 222 note 78. 

Flacixig on platform at depot 

A earner, having posted notice 
that it would not be liable for goods 
left on platform until Issuance of 
bill of lading, was not liable for 
loss of bale of cotton placed on plat¬ 
form by shipper, but stolen prior to 
issuance of bill of lading, notwith¬ 
standing 8hipper*s custom of placing 
eotton on platform when purchased 
-without obtaining bill of lading un¬ 
til the close of the business davi 
wben bill of lading for tbe full day*s 
purchases would be issued—^Behr- 
mann v. Atlantic Coast Line R Co, 
109 SB, 397, 118 Sa 48, 22 A.L.R. 
957. 

ei- Del —Truax v. Philadelphia, 
etc., R. Co., 8 Del. 233. 

Ga—Wilson v. Atlanta, etc, R. Co, 
9 SE. 1076, 82 Ga 386. 

N.C—*Wells v. Wilmington, etc, R. 
Co.. 51 NC. 47, 72 Ajtn,D- 556. 

62. Ga—Wilson v. Atlanta, etc, R. 

Co, 9 SE. 1076, 82 Ga. 386. 

10 C.J. p 222 note 80. 

eSL Colo.—Atchison, T. & S. F. Ry. 
Co. v. Colorado Alfalfa Mill & 
Power Co.. 184 P 373, 67 Colo. 307. 
10 C.J. p 222 note 81. 
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at a particular place, agreeing to receive them there, 
a deposit of the goods at that place constitutes suf¬ 
ficient delivery to charge the carrier.®^ The car¬ 
rier may also by special arrangement with the ship¬ 
per or by implication from habitual custom and 
usage agree to accept and receive goods for trans¬ 
portation placed along its line for shipment at 
places other than the regularly designated places 
for the reception and delivery of freight; and by 
reason of such usage, custom, or agreement, a de¬ 
posit of goods by the shipper at a place where it 
would not ordinarily be bound to accept goods for 
transportation may constitute a delivery sujEcient 
to charge the carrier as an insurer for loss or in¬ 
jury to the goods.®® 

To complete delivery it is essential that the prop¬ 
erty should be placed in such a position that it may 
be taken care of by the agent or jierson having 
charge of the business and under his immediate 
control.®® Even the placing of the goods on the 
vehicle of the carrier, whether it is a wagon or a 
car, ready for transportation, will not constitute 
sufficient delivery, where this is not done in pursu¬ 
ance of any previous understanding and the agent 
has no notice from which an acceptance can be in¬ 
ferred ;®7 and, of course, there is no delivery where 
a car is loaded under these circumstances, and the 
carrier’s agent on being notified thereof declines to 
ship the goods.®® 

The provisions of the uniform bill of lading that 
property destined to, or taken from, a station at 
which there is no regularly appointed agent and 
when received or delivered on private or other sid¬ 
ings, shall be at owner s risk until the cars are at¬ 


tached to trains, do not apply to loaded cars on a 
public or semipublic siding or one which is in fact 
part of the carrier’s terminal system at a station 
at which there are regularly appointed agents, and, 
at least, where a bill of lading has been issued, such 
goods are not at the owner’s risk.®® The rule is 
otherwise, however, as to cars on strictly private 
industry tracks effectively separated from the ter¬ 
minal and exclusively under private control.^® 

§ 144. - Notice of Delivery 

In the absence of special contract, custom, or usage, 
notice of delivery must be given to the carrier or arr 
agent thereof. 

In the absence of special contract, custom, or 
usage, it is not sufficient that the property is de¬ 
livered on the carrier’s premises or placed in a po¬ 
sition from which it might readily be taken by the 
carrier or its agent, but there must be notice to it 
or its agent of the delivery, and intention to place 
the goods in the care and custody of the carrier 
for transportation.^^ 

Special contract, custom, or usage. The general 
rule just stated is subject to any conventional ar¬ 
rangement between the carrier and its patrons, or 
to a custom or usage in their dealings which dis¬ 
penses with the giving of actual notice to the car¬ 
rier of the delivery of the goods. In other words, 
constructive delivery may be made sufficient by a 
special contract, custom, or usage, and the placing 
of the goods by the shipper in the place at which 
they arc accustomed to be deposited, or at a place 
specially designated by contract, will be a sufficient 
delivery and acceptance to charge the carrier as an 


©4. Ga—^Fleming v. Hammond, 19 
Ga 145. I 

66. N.T —Crane, Hayes & Co. v 
New York. N. H. & H. R. Co., 230 
NTS. 427, 132 Misc. 6S2. 

Tex.—^Texarkana & F. S. Ry Co. v. 
Brass, CivJV.pp., 245 SW. 457, af¬ 
firmed, Com.App, 260 S.TV 828, re- 
bearing overruled 262 S.W. 737. 

10 C.J. p 222 notes S3, 84. 

Tbe Corpus JTaxis text has been 
cited with approval and the rule ap¬ 
plied, where a freight car was the 
customary place of delivery, to a 
delivery to a freight car on a pri¬ 
vate siding—Crane, Hayes & Co. v. 
New York, N. H & H R. Co., 230 
N.YS 427, 132 Misc. 682. 

GBL N T.—Grosvenor v. New York 
Cent. R. Co., 39 N Y. 34. 

67'- N C —^Basnight v. Atlantic, etc, 
R Co, 16 S E 323, 111 N.C. 592. 

10 C J. p 224 note 92. 


68L Tex.—^Yoakum v. Hryden, Civ. 

App , 26 S W 312 
10 C J- p 224 note 93. 

69- ITS—^Yazoo & M V. R. Co. v. 
Nichols & Co, 41 S Ct 549, 256 U. 
S 540, 65 la Ed 1081, affirming 83 
So. 5, 120 Miss 690 

Ttti N.T.—^Bers v. Brie R Co, 122 
NB 456, 225 NT 543, affirming 
163 NYS 114, 176 App Div. 241 

71- Ark.—^Matthews v. St Louis, T 
M & S. Ry. Co. 185 S W. 461, 123 
Ark 365, LRA1916ID 1194 
La —Sentcll v. Texas & P. Ry. Co, 
App., 146 So 352. 

Okl —St Louis & S. P. R Co v. 

Blocker, 184 V 584, 76 Okl. 279. 

10 C J. p 223 note 85 

The Corpus jrons text has been 
cited with approval In St. Louis & 
S P R Co V Blocker, 184 P. 584, 
585, 76 Okl. 279. 

Cars on private sddiners 

(1) Where a bill of lading pro¬ 
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vided that, when goods were received 
on private or other sidings, they 
should be at owner’s risk until car 
was attached to a tram and the car- 
had been loaded and sealed up and 
the carrier notified thereof, the car¬ 
rier had a reasonable time there¬ 
after to take charge of property be¬ 
fore becoming liable for damages 
thereto by fire breaking out prior to 
its removal —Chickasaw Cooperage 
Co. V. Yazoo & M. V. R. Co, 215 S W 
897, 141 Ark. 71. 

(2) Where carrier had no notice 
that cars spotted on ginner’s spur 
had been loaded, had received no 
shipping instructions, and had issued 
no bills of lading, it was not liable 
for destruction by lire of cotton in 
such cars, although it had occasion¬ 
ally hauled without prior request 
loaded cars from spur to side track 
some miles away to await shipping 
instructions or issuance of bills of 
lading.—Sentell v Texas & P. Ry* 
Co., La.App.. 160 So. $47. 
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insurer, although no actual notice is g^ven to the 
carrier or assent shown.72 This general principle 
has been held applicable even though the custom or 
usage relied on was contrary to the express direc¬ 
tions and special regulations of the company, which 
fact was known to the shipper.*^^ However, if 
custom or usage is relied on, there can be no con¬ 
structive delivery of goods so as to bind the car¬ 
rier for their carriage except at such place, as where 
by constant practice and usage they have received 
property left for transportation.^^ Constructive de¬ 
livery may also be made by delivering to the car¬ 
rier the receipt of a warehouseman or cotton com¬ 
press company, from whose custody the goods are 
to be taken by the carrier, and the issuance of a 
bill of lading by the carrier’s agent in consequence 
thereof,'^® especially where the compress company 


is the carrier’s agent for compressing the cotton as 
preliminary to a more convenient transportation.^® 

§ 145, When Carrier's Liability as Such 

Attaches 

a. In general 

b. Delivery with directions to hold until 

further orders 

c. Failure to give shipping directions 

d. Failure to prepay freight 

e. Issuance of receipt or bill of lading 

a. In General 

A carrier’s liability attaches as soon as delivery to it 
is complete. 

The nsk of the carrier, as such, begins on de¬ 
livery of the goods to it for immediate transporta¬ 
tion,^'^ that is, as soon as the delivery is complete 


72- Ark—Straub v. Missouri Pac. R 
Co, 283 SW. 36. 170 Ark. 1174. 
Mo —^First Nat. Bank v. Missouri 
Pac Ry Co. 278 SW. 1075, 220 
MoApp. 941. 

Okl—SL Louis & S. P. R. Co. v. 

Blocker, 184 P. 584, 76 Okl. 279. 
Or—Blackwell v. Oregon Short Line 
Ry Co.. 161 P. 565, 82 Or. 303. 
Wash—^Kirby v. American Ry. Ex¬ 
press Co., 242 P. 24, 137 Wash- 
241 

10 0 J. p 223 note 86 

Approval of Corpus Jtuis text 

(1) The rule as staled in Coiipus 
Juris, 10 C.J p 223 note 86, has been 
quoted with approval and followed in 
First Nat. Bank v Missouri Pac 
By., 278 S W. 1075, 1078. 220 Mo.App 
941. 

(2) The rule has also been cited 
with approval in: 

Okl.—St. Louis & S P. R Co V 
Blocker, 184 P. 584, 585. 76 Okl 
279. 

Wash.—Kirby v. American Ry. Ex¬ 
press Co., 242 P. 24, 25, 137 Wash. 
241. 

Agxeeniesxit between parties controls 
A shipper and a carrier may make 
such stipulations on the matter of 
delivery as they see fit. and, when 

made, such agreements will govern_ 

Blackwell v. Oregon Short Line Ry. 
Co. 161 P. 565. 82 Or. 303 

Constructive deUvery 
Plaintiff's act in purchasing cat¬ 
tle. ordering cars, and telling car¬ 
rier s agent that he was ready to 
ship, and asking that he be notified 
on arrival of cars, stating that he 
would load and be ready to ship in 
two or three hours thereafter, con¬ 
stituted a constructive delivery of 
cattle for shipment, notwithstanding 
placing of cattle on pasture, since it 
was a temporary arrangement to end 


on arrival of cars for shipment.— 
Fewel V. St. Lkiuis & S F. Ry Co, 
MoApp, 267 SW. 960. 

Engme forenin.n 

Where custom is to notify the en¬ 
gine foreman orally, such notice is 
sufficient.—Straub v. Missouri Pac. 
R Co, 283 S.W. 36, 170 Ark. 1174. 

Necessity of foxmal notice 

Where the station agent and con¬ 
ductor of a common carrier were in¬ 
formed the day before an intended 
shipment that the cattle were to be 
put into tbe pens for shipment ac¬ 
cording to custom, no further formal 
notice was necessary—^Blackwell v 
Oregon Short Lme Ry. Co., 161 P. 
565, 82 Or. 303. 

Occasional action as "custom” or 
“usage” 

The fact that a carrier occasional¬ 
ly hauled, without prior request, 
loaded cars from ginner's spur to 
sidetrack to await shipping instruc¬ 
tions or issuance of hills of lading 
did not establish "custom” or "us¬ 
age” of carrier to accept delivery of 
cotton on spur so as to be liable for 
destruction of cotton by fire while on 
spur, and before receipt of shipping 
instructions or issuance of bills of 
lading —Scntell v. Texas & P. Ry. 
Co, LaApp, 160 So 847. 

73- Ala—^Montgomery, etc, R. Co 

V. Kolb. 73 Ala. 396, 404, 49 AmR 
54. 

10 C J p 223 note 87. 

74u Me—Witzler v. Collins, 70 Me 
290. 35 Am R. 327. 

75- Ark —Graysonia, N- & A R 
Co V. Newberger Cotton Co, 282 S 

W. 975, 170 Ark. 1039. 

Tex —S Fire Ins Co. of New 
York V. St. Louis, B & M. By. Co, 
Civ App., 41 S W 2d 118, reversed 
on other grounds St. Louis, B & M 
Ry. Co. V. U. S Fire Ins- Co. of 
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New York, ConuApp., 60 S W 2d 
196. 

10 C.J. p 224 note 89. 

76l Tex.—^Texarkana & F. S Ry. Co. 
V Brass, Civ App., 245 S.W. 457, 
affirmed. Com App., 260 SW. 828. 
10 C.J. p 224 note 90 

77. TJ S —Charles J Webb & Sons 
I V. Central R. Co. of New Jersey, 

I C C.A.N J, 36 F 2d 702, affirming, 
I) C, Charles J. Webb Sons Co. v. 
Central R. Co. of New Jersey, 28 
1 F2d 392. 

Ala—^Louisville & N R. Co. v. Long, 
105 So. 890, 213 Ala. 679 
Ark.—Straub v. Missouri Pac R. Co, 
283 SW. 36, 170 Ark. 1174. 

Fla—Wilson & Toomer Fertilizer 
Co. V. Atlantic Coast Line Ry. Co, 
136 So. 339, 102 Fla 324. 

Kan —^Farmers’ Union Co-op Cream¬ 
ery V. Atchison, T & S F Ry. Co, 
288 P. 569, 130 Kan 831 
Ky—^Peter Fox & Sons Co v. Louis¬ 
ville & N. R Co, 259 S W 37, 202 
Ky. 189—^Louisville & N R. Co. v 
Edwards' Adm'x, 209 S W. 519, 183 
Ky. 555. 

La—W. H. & C B. Hodges v. 
Louisiana Ry. & Nav. Co, 156 So 
26, 180 La 3—^Harris Hyman & Co 
V. Louisiana R & Nav. Co, 4 La 
App. 381. 

Miss —Adair v. Yazoo & M V R Co., 
107 So 371, 142 Miss. 345 
Neb—Schneider v. Davis, 192 N.W. 
230. 109 Neb. 638 

N Y —Crane, Hayes & Co. v New 
York, N. H & H R Co., 230 N.Y. 
S. 427, 132 Misc 682. 

ND—^Kiiapp V. Minneapolis, St P. 
& S S M. Ry. Co, 159 N.W. 81, 34 
ND 466 

S.D—Gormley v. Chicago & N. W. 

Ry Co., 165 N.W. 249, 39 SD 547. 
10 C J. p 225 note 99 

"It IS the usual rule that the car¬ 
rier becomes responsible as such at 
once upon delivery, unless the ship- 
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so as to place on the carrier the exclusive duty of 
seeing” after their safety.^^ Delivery cannot be 
complete if anything remains to be done by the 


shipper before the goods can be sent on their 
way ,79 but if the thing to be done is something 
which it is the duty of the carrier to do, without 


per has somethingr further to do with 
the sroods ”—Charles J. Webb & Sons 
V. Central R. Co. of New Jersey, C. 
CANT, 36 F.2d 702, 703, affirming, 
D-C., Charles J. Webb Sons Co. v. 
Central R Co. of New Jersey, 28 
F.2d 392. i 

Goods placed m station 

A earner having accepted goods 
for shipment as soon as practicable 
in the usual course of business, and 
not to await further orders, and hav¬ 
ing placed them m the station for its 
own convenience, its liability as car¬ 
rier for their loss commenced at 
once.—Hionne v. American Rxpress 
Co., 101 A. 209. 91 Vt. 621. 

Foiut of thne 

It is the general rule that the 
pomt of time marking the commence¬ 
ment pf the carrier’s liability Is that 
moment when the shipper surrenders 
the entire custody of his goods and 
the carrier receives complete control 
of them for the purpose of shipment 
at the earhest practicable opportun¬ 
ity in the usual course of business. 
—Fewel V. St. Louis & S. F. Ry. Co., 
Mo App., 267 S.W. 960. 

imder uniform hill of de¬ 

fendant is not relieved from liabihty 
as rail earner, while goods are on 
board lighter for lighterage across 
harbor, so that earner is liable for 
destruction of goods by fire while on 
board lighter, although it is con¬ 
ceded that It was guilty of no neg¬ 
ligence; and bill of ladmg subse¬ 
quently issued could not change ob¬ 
ligations assumed by carrier on ac¬ 
ceptance of goods—Charles J. Webb 
Sons Co. V. Central R. Co. of New 
Jersey. D.C.NT.. 28 F.2d 392, af¬ 
firmed. C C A., Charles J. Webb & 
Sons V. Central R Co of New Jersey. 
36 F.2d 702. 

78L Miss.—Adair v. Yazoo & M. V. 

R. Co.. 107 So. 371, 142 Miss. 346- 
N.T.—Crane, Hayes & Co. v. New 

York. N. H & H R Co., 230 N.Y. 

S. 427, 132 Misc. 682. 

N.D.—Ehapp V- Minneapolis. St. P. 
& S. S. M Ry. Co., 159 N.W. 81, 34 
N.D- 466. 

Okl.—St. Louis & S. F. R. Co. v- 
Blocker. 184 P. 584, 76 Okl. 279. 
Tex.—Gulf, C. & S. F. Ry. Co. v 
Terrell Bros., Civ.App., 14 S.W.2d 
903, error dismissed—Fort Worth 
& D. C. By. Co. V. Tomson, Civ. 
App., 250 S.W. 747. 

LO C.J. p 225 note 1. 

Shipment of money 

Where tarifiC classifications filed by 
an express company with the inter¬ 
state commerce commission recited, 
in substance, that packages contain- 
mg money would be received for 
transportation only when dehvered 


at its office by the shipper and that 
a shipment of com or bullion too 
heavy to be carried might be called 
for by wagon, but that a represen¬ 
tative of the shipper must accom¬ 
pany the same and retain custody of 
the shipment until delivered at the 
express company’s office, an express 
company’s placing of currency and 
silver bullion m a strong box on the 
bank’s premises and taking the box 
into a truck, accompanied by a repre¬ 
sentative of the bank, was not a waiv¬ 
er of the tanff provisions governing 
delivery—American Ry. Express Co. 
V. American Trust Co, G C.A Ind, 47 
F.2d 16, reversmg, D.C, American 
Trust Co. V. American Ry. Express 
Co., 42 F.2d 272, and certiorari denied 
52 S Ct 13. 284 U.S. 629. 76 L.Ed. 536. 

79. US—Charles J. Webb & Sons 
V. Central R. Co. of New Jersey, 

C. CA.N.Y., 36 F.2d 702, affirming, 

D. C., Charles J. Webb Sons Co. v. 
Central R. Co. of New Jersey, 28 
P.2d 392—^Harris, Cortner & Co. v. 
Louisville & N. R. Co. C C.AAla., 
276 F 277. 

Ark.—W. F. Bogart & Co. v. Wade, 
200 S.W. 148, 132 Ark. 49. 

Ky.—Peter Fox & Sons Co. v. Louis¬ 
ville & N. R. Co.. 259 S W. 37, 202 
Ky. 189—Louisville & N. R. Co. v. 
Edwards* Adm’x, 209 S.W. 519, 183 
Ky. 555. 

La. — ^Harris Hyman Co. v. Louisiana j 

R. & Nav. Co., 4 La App. 381. 

Mass.— IR. J. Reynolds Tobacco Co. 

V. Boston & M. R. R., 10 N.E.2d 
59. 

Miss.—^Hill Mfg. Co. V. New Orleans, 
M. & C. R. R Co., 78 So. 187, 117 
Miss, 548, certiorari demed New 
Orleans, M & C. R. Co. v. Hill Mfg 
Co., 39 S.Ct. 11, 248 U.S. 671, 63 
L.Bd. 426. 

Okl.—Chicago, R. L & P. Ry. Co. v. 

Garrison, 38 P.2d 602, 169 OkL 634. 
Tex.—^Hines v. Steele, Civ.App., 224 

S. W. 606, dismissed for want of 
jurisdiction. 

10 C.J. p 224 note 95, p 225 note 97. 

Corpus Juris tecct approved 

(1) The rule as set forth in Cor¬ 
pus Juris, 10 C.J. p 225 note 97, has 
been quoted with approval and fol¬ 
lowed in: 

Okl—Chicago, R L & P. Ry. Co. v. 
Garrison, 38 P.2d 502, 506, 169 Okl. 
634. 

S C —^BehrmanTi v. Atlantic Coast 
Line R, Co., 109 SB 397, 402, 118 
SC 48. 

(2) The same text has also been 
cited with approval m: 

U.S—S. B Locke & Co v. St. Louis- 
San Francisco Ry. Co, C-C-A-Mo., 
284 F. 46, 49 

La.—^Hams, Hyman Sc Co. v. Louisi- 
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ana R & Nav. Co, 4 La App. 381, 
382 

Miss.—Adair v. Yazoo & M. V. R Co, 
107 So. 371, 372, 142 Miss 345. 

Mo.—^Mourer et al v. Wabash Ry. 
Co., App., 280 S.W. 1050, 1052 
As otherwise expressed the party 
bringing the goods must first do 
whatever is essential to enable the 
carrier to commence, or to make 
needful preparatidns for the service 
required from it, before it can be 
made liable or subject to responsi¬ 
bility m that capacity.—^London, 
etc., F. Ins Co. v. Rome, etc., R Co, 
39 N.E. 79, 144 N.Y. 200, 43 Am S R 
753. 

Accnmnlatiou ou platform 

Carrier is not responsible for de¬ 
struction by fire of cotton being ac¬ 
cumulated by shipper, according to 
custom and consent of local agent, 
on station platform, until carload is 
made up.—Adair v. Yazoo & M V 
R. Co., 107 So. 371, 142 Miss. 345. 
Act precedent to'shipment 

If shipper must do some act as 
necessary precedent to shipment, de¬ 
livery to railroad would not be de¬ 
livery to it as common carrier, but, 
if shipper is to do nothing further, 
delivery is to railroad as common 
carrier.—^Hill Mfg. Co v. New Or¬ 
leans, M. & C R. Co., 78 So. 187, 117 
Miss. 548, certiorari denied New Or¬ 
leans, M & C. R. Co. V. Hill Mfg. Co. 
39 S.Ct. 11, 248 U.S. 671, 63 LEd. 
426. 

Entire quantity 

A carrier is not liable as an in¬ 
surer of goods to be shipped until 
the entire quantity ordered to be 
shipped IS delivered to, and accepted 
by, the carrier for immediate ship¬ 
ment by it.—Gulf, C. & S. F. Ry. Co. 
V. Anderson, Clayton Sc Co, Tex.Com. 
App., 246 S.W. 1031, reversing. Civ. 
App., 212 S.W. 814. 

Separatloii. of calves from cows 
Where shipper had calves which 
he intended to ship and their moth¬ 
ers which he did not intend to ship 
inside railroad stock pens at 1 o’clock 
P. M., but did not separate cows 
from calves until later, railroad’s li¬ 
ability as common carrier did not 
arise at 1 o'clock but only after 
cows had been separated from calves 
—Chicago, R. I. & P. Rv. Co. v Gar¬ 
rison, 38 P2d 502, 169 Okl. 634. 
ne test 

(1) The test as to whether prop¬ 
erty has been delivered to a carrier 
for immediate transportation is: Is 
there anything to be done by the 
shipper to effect the passage of com¬ 
plete possession or control to the 
earner? If the shipper must per¬ 
form some service or do some act 
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further act on the part of the shipper, then the lia¬ 
bility of the carrier attaches at once.80 After the 
carrier has received the goods for transportation it 
is liable as common carrier, not merely as ware¬ 
houseman, although they have not yet been loaded 
for immediate carriage.Sl 

The question of the delivery and accepfence of 
freight for immediate delivery is not controlled or 
affected by any delay on the carrier’s part in plac¬ 
ing the goods in transit and the circumstance 
that both parties knew and understood that the 
carrier had no cars ready for immediate shipment 
of the goods does not change the result, inasmuch 
as the goods are to be held merely for carriage, and 
are to be forwarded without further orders at the 
earliest practicable moment.*^ 

b. Delivery with Directioiis to Hold until Fur¬ 
ther Orders 

A delivery by a shipper with directions to hold until 
further orders is not such a delivery and acceptance as 
will render the carrier liable as such. 

It is well settled that, where the carrier is di¬ 


rected by the shipper to do that which is incompat¬ 
ible with its common-law duty as carrier, as, for in¬ 
stance, not to forward the goods until further or¬ 
ders, there is no such delivery and acceptance as 
will render the carrier liable as such.^^ Under these 
circumstances it is liable only as an ordinary bailee, 
so long as such special instructions are operative.*^ 
Where the shipper revokes the order and gives or¬ 
ders to forward the goods, the liability as carrier 
immediately attaches.*® 

c. Failure to Crive Shipping Directions 

A carrier, although holding actual custody of the 
goods, does not become liable therefor as a common 
carrier until the reception of shipping directions or or¬ 
ders. 

A well settled general rule, which is hardly more 
than a repetition of the preceding proposition, is 
that notwithstanding the goods are in the actual 
custody of the carrier, its liability as such does not 
attach before shipping directions have been given, 
and that its liability is that of a warehouseman 
only,**^ and while it would seem that this principle 
might be rendered inoperative by custom or special 


necessary to give tills control over 
the entire shipment to the carrier, 
there is no such delivery.—Gulf^ C 
& S, F. Ry. Co. V. Anderson. Clay¬ 
ton & Co., Tex.ConuApp., 246 S.W. 
1031, reversing, CivJLpp., 212 S.W. 
814. 

(2) The rule has also been stated 
as follows: ''The test as to whether 
the relation of shipper and carrier 
had been established is: Had the con¬ 
trol and possession of the cotton 
been completely surrendered by the 
shipper to the railroad company? 
Whenever the control and possession 
of goods passes to the earner and 
nothing rernsnufi to be done by the 
shipper, then it can be said with cer¬ 
tainty that the relation of shipper 
and carrier has been established.*’— 
W. P. Bogart & Co. v. Wade, 200 S 
W. 148, 132 Ark, 49. 

80. Ark.—Straub v. Missouri Pac. 

R Co., 2S3 S.W. 36, 170 Ark. 1174. 
Miss.—^Bhll Mfg. Co. V. New Orleans, 
M. & C. R. Co., 78 So. 187, 117 
Miss. 548, certiorari denied New 
Orleans, M. & C. R. Co. v. Hill Mfg. 
Co. 39 S.Ct. 11, 248 U.S. 671, 63 
L Ed. 426. 

N.Y.—Crane, Hayes & Co. v. New 
York, N. H. & H. R. Co., 230 N.Y. 
S. 427, 132 Misc. 682. 

Tex.—Gulf, C & S. F. Ry. Co. v. An¬ 
derson, Clayton & Co., Civ.App., 
212 S.W. 814, error granted. 

10 C J. p 225 note 98. 

The Corpus Juris teact, 10 C.J. p 
225 notes 98-1, have been quoted 
with approval in Crane, Hayes & Co. 
V New York, N H & H R Co.. 230 
N.Y.S. 427, 429, 132 Misc. 682. 


Addition to accepted shipment 

Where goods are accepted, the sub¬ 
sequent placement of additional 
goods in the car does not relieve the 
carrier from liability.—^Hines v. 
Steele, Tex.Civ.App., 224 S W. 606, 
dismissed for want of jurisdiction. 

On xeshipment 

Wntiere a consignee refused to ac¬ 
cept goods shipped and the shipper 
at the request of the carrier notihed 
a local agent to have the goods re¬ 
turned, liability as a carrier attached 
at once, and the carrier is liable as 
such, and not as a warehouseman, 
for goods destroyed before reship- 
ment actually began.—American Ry. 
Express Co. v. Barnhart Drug Co., 
Tex.CivALPp., 22 S W.2d 759. 

84- Miss.—^Hill Mfg Co. v. New Or¬ 
leans, M. & C. R. Co, 78 So. 187, 
117 Miss. 548, certiorari denied 
New Orleans, M. & C. R. Co. v. 
Hill Mfg. Co., 39 S.Ct- XI, 248 U. 
S. 571. 63 D.Ed, 426. 

10 C.J. p 225 note 2. 

82. Miss.—^Hill Mfg. Co. V. New Or¬ 
leans, M & C. R. Co., supra. 

Mo.—^Fewel v. St. Liouis & S. P. Ry. 

Co., App., 267 SW. 960 
S.D.—Gormley v, Chicago & N. W. 

Ry. Co., 165 N.W. 249, 39 SD. 547. 
10 C J. p 226 note 3. 

The Coipus Juris text, 10 CJ. p 
226 note 3, has been cited with ap¬ 
proval in Homer v Daily, 133 N.E. 
585, 587, 77 IndApp. 378. 

83L N.Y.—Wade v. Wheeler, 3 Dans. 

201. affirmed 47 N.Y. 658. 

84L Ky.—Douisville & N. R. Co. v. 
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Edwards* Adm'x, 209 S.W. 519, 183 
Ky. .655. 

Miss.—Adair v. Yazoo & M. V. R. 

Co., 107 So 371. 142 Miss. 345. 

10 C J. p 226 note 5. 

The Corpus Juris text has been 
quoted with approval in Behrmann v. 
Atlantic Coast Dine R. Co., 109 S.EL 
397, 402, 118 S.C. 48. 

SSu Miss.—Adair v. Yazoo & M V. 

R. Co., 107 So. 371, 142 Miss. 345. 
N.Y.—Wilson V. International Ry. 
Co., 160 N.Y.S. 367, affirmed 164 N. 
Y.S. 1118. 

Utah.—Campbell v. Dos Angeles & S. 

D. R. Co. 263 F. 495, 71 Utah 473. 
10 C.J p 226 note 6. 

Warehouseman or bailee 

Evidence that a farmer, in accord¬ 
ance with an established custom, left 
a bale of cotton on a depot platform 
after having it weighed, with the 
consent of the railroad company, 
with the expectation of its being 
shipped at a later date, created a 
question for the jury whether or not 
the railroad company assumed the 
relation of warehouseman or bailee. 
—^Parler v. Davis, 115 S.E. 818, 123 S. 
C. 39. 

86L Utah.—Campbell v. Dos Angeles 
& S. D. R. Co., 263 P. 495, 71 Utah 
173. 

Va—Southern Express Co. v. Mc¬ 
Veigh, 20 Gratt. 264, 61 Va 264. 
a!7. U S.—^Harris, Cortner & Co. v. 
Douisville & N. R. Co., C.CA.Ala, 
276 F. 277. 

Ky.—Peter Fox & Sons Co v. Douis- 
ville & N. R. Co., 269 SW. 37, 202 
Ky. 189. 



§ 145 


CABBIER8 


13 C.J.S, 


contract, tie implication that the carrier assumes 
the duty of immediate transportation and its re¬ 
sponsibility of an insurer, without knowing to what 
place and to whom goods are to be shipped, must 
be dear.SS 

d. Faalnre to Prepay Preight 

If prepayment of the freight is a provision of the 
contract of shipment, a carrier is not liable as an insurer 
until such payment is made. 

If, by the provisions of the contract of ship¬ 
ment, prepayment of freight is required, the car¬ 
rier cannot be held liable as insurer until payment 
of freight is made, notwithstanding its possession 
of the goods.8^ On the other hand, where the car¬ 
rier is in possession of the goods as a earner, it is 
liable as such, notwithstanding the freight has not 
been prepaid as agreed or the regulation of the 


interstate commerce commission requiring collection 
of freight rates on a prepaid consignment before it 
is forwarded.®® 

e. Issuance of Receipt or Bill of Lading 

The issuance of. a receipt or bill of lading is not 
necessary to complete delivery and acceptance between 
a shipper and carrier. 

The liability of the carrier as common carrier be¬ 
gins with the actual delivery of the goods for trans¬ 
portation, and not merely with the formal execution 
of a receipt or bill of lading; the issuance of a bill 
of lading is not necessary to complete delivery and 
acceptance.®^ Even where it is provided by statute 
that liability commences with the issuance of the 
bill of lading, actual delivery and acceptance are 
sufficient to bind the carrier.®^ The Carmack 
amendment requiring the carrier to issue a bill of 


Tex—Gulf, C. & S. F. Ry. Go. v. Ter¬ 
rell Bros., Civ.App., 14 S.W.2d 903, 
error dismissed. 

10 C J. p 226 note 8. 

Corpus Jtiris tead; approved 

(1) The Corpus Juris text, 10 C J. 

p 226 notes 8, 9, has been quoted 
with approval and the rule as there 
announced followed in Gulf, C. & S 
F. Ry. Co. V. Terrell Bros, Tex Civ. 
App, 14 S W 2d 903, 905, error dis¬ 
missed. I 

(2) Corpus Juris text, 10 C J. p 226 
note 8, has also been cited with ap¬ 
proval in: 

U.S.—Hynds v. Schaff, C.C.A.Ofcl, 46 
F2d 275, 277. 

Miss.—Adair v. Tazoo & M. V. R. Co, j 
107 So. 371, 372, 142 Miss. 345. | 

Tex—Gulf, G. & S. F. Ry. Co. v 
Terrell Bros., Civ.App., 14 S.W.2d j 
903, 905, error dismissed. 

I 

Goods held not delivered 

Cotton owned by plaintiffs, which 
was destroyed by fire after it had 
been loaded by a compress company, 
at plaintiffs’ request in cars of de¬ 
fendant railroad company, where the 
loading: certificate issued by the com¬ 
press company was held by plain¬ 
tiffs, who had gniven no shipping di¬ 
rections to defendant and had made 
no application for a bill of ladmg, 
was held not m possession of de¬ 
fendant as carrier, and defendant 
was not liable as a carrier for the 
loss.—^Harris, Cortner & Co. v. Louis¬ 
ville & N. R. Co., C.CA.Ala.. 276 F 
277. 

88. Tex—Gulf, C. & S. F. Ry. Co 
V. Terrell Bros, Civ.App., 14 S.W. 
2d 903, error dismissed. 

10 C J. p 226 note 9. 

89. Miss—Hill Mfg. Co. v. New Or¬ 
leans, M. & C. R. Co., 78 So. 187, 
117 Miss. 548, certiorari denied 
New Orleans, M. & C. R. Co. v. Hill 


Mfg Co., 39 set. 11, 248 U.S. 571, 
63 L.Ed 426 
10 C J. p 226 note 10. 

90. N C —Howell V. Seaboard Air 
Line R. Co. 119 SE 19S, 186 NC 
239. 

91. Idaho.—Barrett v. Northern Pac. 

R. Co. 157 P. 1016, 29 Idaho 139. 
Ind.—Chesapeahe & O. Ry. Co. of 

Indiana v Jordan, 114 NE. 461, 63 
Ind App 365. 

Ky.—^Louisville & N. R. Co v. Ed¬ 
wards* Adm’x, 209 S W. 519, 183 
Ky. 555 

La —W H. & C. B. Hodges v. Louisi¬ 
ana Ry. & Nav. Co.. 156 So. 26, 180 
La. 3. 

N C.—^Howell V. Seaboard Air Line R 
Co. 119 SB. 198, 186 N.C. 239. 

N.D.—Knapp v. Minneapolis, St. P 
& S. S M. Ry. Co., 159 N.W. 81, 34 
N.D. 466. 

Or.—^Blackwell v. Oregon Short Line 
Ry. Co. 161 P. 565, 82 Or. 303. 

Pa.—^Irwm v. Davis, 82 Pa Super. 
288. 

S C.—American Fruit Growers v. 

Kmg, 114 SE. 861, 122 S.C 69. 
Tenn.—^Nashville, C & St. L. Ry. v. 

Mayo, 14 Tenn App 28 
Tex.—^Hines v Steele, Civ.App, 224 

S, W. 606, dismissed for want of 
jurisdiction—Gulf, C. & S F Ry 
Co. v. Anderson, Clayton & Co, 
Civ.App., 212 S W 814. error grant¬ 
ed—Galveston. H & S A. Ry. Co. 
v. Compama Hulera de Monclova, 
Civ-App. 204 S.W. 236 

Vt—^Dionne v. American Express Co, 
101 A. 209. 91 Vt 52L 
10 C J. p 226 note 12. 

Corpus Jtins text approved 

(1) The Corpus Juris text, 10 CJ 
p 226 notes 12, 13, has been quoted 
with approval and the rule of law 
there set forth declared to be cor¬ 
rectly stated in Irwin v. Davis, 82 
Pa Super. 288, 291 

(2) The Corpus Juris text, 10 C 
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J. p 226 note 12, has also been quot¬ 
ed with approval and the rule as 
there stated followed in* 

Ky.—^Louisville & N R Co v. Ed¬ 
wards* Adm'x, 209 SW. 519, 521, 
183 Ky 555. 

S C —Amei ican Fruit Growers v 
King. 114 SE. S61, 866. 122 SC 
69 

Agent’s instructions 

There can be an acceptance bind¬ 
ing on a carrier notwithstanding a 
book of instructions to employees 
required the issuance of a receipt — 
Dionne v. American Express Co., 101 
A. 209, 91 Vt. 521. 
j Pailnre to lift biU 

Where cotton was loaded on 
freight cars at place where carrier 
maintained no regularly appointed 
freight agent,''and shipper made out 
bills of lading and deposited same in 
lock box at station, according to cus¬ 
tom, and carrier had agreed to ac¬ 
cept and transport cars when loaded, 
failure of freight conductor to lift 
bills of lading was immaterial to lia¬ 
bility of carrier, where shipper had 
surrendered complete control of 
goods to carrier —W. H. & C. B 
Hodges v. Louisiana Ry. & Nav. Co, 
156 So. 26. 180 La 3. 

Bill subsequently issued 

Under the uniform bill of lading, 
defendant is not relieved from liabil¬ 
ity as a rail earner, while goods are 
on board a lighter for lighterage 
across a harbor, so that the carrier 
IS liable lor destruction of the goods 
by fire while on board the lighter, 
and a bill of lading subsequently is¬ 
sued could not cliange the obliga¬ 
tions assumed by the carrier on ac¬ 
ceptance of the goods —Charles J 
Webb Sons Co v. Central R Co. of 
New Jersey, D.CN.Y. 28 F2d 392. 
affirmed, CCA., 36 F.2d 702 

92. Pa.—^Irwin v. Davis, 82 Pa Su¬ 
per. 288 

10 C J. p 227 note 13. 
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lading for goods shipped but not providing that 
the carrier’s liability will not attach until the bill of 
lading has been issued does not affect the opera¬ 
tion of the rule.^3 The issuance of a bill of lading 
is, however, prima facie an acceptance of the goods 
by the carrier.^^ 

§ 146. Authority of Carrier’s Agent to 

Receive 

Delivery of goods to an agent of the* carrier, in order 
to charge the carrier with liability as a common carrier, 
must be to an agent with authority to act in such ca¬ 
pacity. 

A delivery of goods, for shipment, to an agent of 
the carrier who is duly authorized or clothed with 
apparent authority to receive them, and who has 
been accustomed to receive goods tendered for car¬ 
riage, IS a sufiBcient delivery to bind the carrier,^® 
notwithstanding any general or special instructions 
given the agent of which the shipper is ignorant,^® 
and, where by custom or usage the person to whom 
the goods are intrusted is one recognized by the 
carrier as the proper person to receive such goods 
for transportation, the carrier will be liable, no mat¬ 
ter what particular relation the person may other¬ 
wise bear to the carrier.®*^ On the other hand, de¬ 
livery of goods for transportation, to one who is 
not the person ordinarily intrusted with the duty of 
receiving goods for transportation, is not such a 
deliveiy as will bind the carrier.^® If there is a 
question as to whether the deliveiy in a particular 
instance was to the agent in his individual capacity, 
or as agent for his employer, then to charge the 
carrier it must appear that the goods were received 
by him with authority to act as agent of the em¬ 


ployer, and with the understanding that he was 
acting in that capacity.®® 

The same person may act as agent for the car¬ 
rier to receive, as well as agent for the shipper 
to deliver, and in such case the question of de¬ 
livery will depend on whether or not such per¬ 
son has acted in the capacity of agent for the car¬ 
rier in receiving.! The agent may have author¬ 
ity to receive at another place than that ordinarily 
designated for the receipt of goods, and if he does 
receive within the scope of his authority the carrier 
will be bound, although the place of receipt is not 
the place where goods are usually delivered for 
transportation.^ 

Particular agents. Ordinarily it is necessary in 
delivering goods to a railroad company as carrier 
that the goods be delivered at a station to an au¬ 
thorized agent;® but acceptance by a railroad sta¬ 
tion agent of freight tendered for transportation at 
the station will bind the carrier, since his authority 
will be presumed^ Such presumption, however, 
apphes only when the goods are tendered at the sta¬ 
tion, the regular place for the reception of the 
goods, and does not exist where the tender is made 
at some other point, in which instance his authority 
must be clearly proved.® Where the station agent, 
without authority to receive certain goods, permit¬ 
ted the shipper to load them into a car and immedi¬ 
ately telegraphed to headquarters for instructions, 
and was directed to refuse to receive the goods and 
at once informed the shipper, there is no acceptance 
for shipment.® 

An express driver is the general agent of the car¬ 
rier to collect goods for carriagebut, if a parcel 


93k Mo—Morrison Gram Co v. Mis¬ 
souri Pac R. Co., 170 S,W. 404, 
182 MoApp 339. 

10 C J. p 227 note 14 

94 . Miss—^Yazoo & M. V. R Co. v. 
Nichols & Co, 83 So 5, 120 Miss. 
690, certiorari gn^anted 40 S.Ct. 219, 
251 US 550, 64 L.Ed. 409. 

N.T —Crane, Hayes & Co. v New 
York, N H. & H R. Co, 230 NY 
S. 427, 132 Misc. 682. 

Private rffling* 

Issuance of bill of ladingr for seal¬ 
ed car on private siding: raised in¬ 
ference that possession was appro¬ 
priated for carriage —Crane, Hayes 
& Co V. New York, N. H & H R. 
Co, 230 NYS. 427, 132 Misc. 682 

S C —American Fruit Growers 
V King, 114 SE 861. 122 SC. 69 
10 CJ p 227 note 18. 

3^' S C.—American Fruit Growers 
V. King, supra. 

13 CXS.—19 


97- Ky—Potts V. Bowler, 1 KyOp 
133 

10 C J. p 227 note 19. 

98. U S —^Phoenix Portland Cement 
Co V Baltimore & O R Co , C C A, 
Pa, 269 F. 136, affirming, DC, 263 
F. 230, certiorari denied 41 S.Ct. 
376. 255 US 574, 65 LEd. 792 

10 C J p 227 note 16. 

99- NH—^Elkins v- Boston, etc, R 
Co. 23 NH 275 

10 C J. p 227 note 17. 

1- US —The Guiding Star, DC Ohio. 
53 F. 936. affirmed 62 F. 407, 10 C 
CA 454. 

N H —^Barter v. Wheeler, 49 N H 9, 
6 AmR 434. 

NC.—Sumner v. Charlotte, etc, R 
Co. 78 NC. 289 

2. Ga.—Georgia Southern, etc., R 
Co V. Msurchman, 48 S.E 961, 121 
Ga. 235. 

10 C J. p 227 note 22. 

3. Del—^Truax v, Philadelphia* etc., 
R. Co., 8 Del. 233. 
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NY—^Rosenfeld v Central Vermont 
R Co, 97 N.Y S 905, 111 App.Div. 
371. 

4. Ala —St. IjOUis, etc., R. Co v. 

Cavender. 54 So 54, 170 Ala 601. 

10 C J. p 227 note 25 

Ddivexy of aaa express package to 
one in charge of a depot is a deliv¬ 
ery to the express company, it being 
shown that the employees of the 
railroad company were in the cus¬ 
tom of so receiving packages for the 
express company.—^Pacific Express 
Co. V ma.cK 27 SW. 830, 8 Tex Civ. 
App 363. 

5- Mo —^Missouri Coal, etc., Co v. 

Hannibal, etc, R Co. 35 Mo. 84. 

10 C J. P 227 note 26 

6k N.C —^Tilley v. Norfolk, etc., R 
Co. 77 S.E 994, 162 N.C 37. 

7- N.Y.—Lewis v. Van Horn, 53 
N.YS. 546. 24 Misc. 765—Magnus 
V. Platt, 115 N.Y.S. 824. 16 Misc. 
499- 
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is placed in the custody of a driver to carry for his 
own gain, and not for the profit of his master, the 
master is not liable in case the parcel is not deliv¬ 
ered. ^ A carrier by wagon who sends his team on 
his own business under the care of a driver who has 
never contracted for him and is without authority 
so to do IS not liable for goods intrusted to the care 
of such driver.^ A hotel porter who is accustomed 
to receive packages of a certain character for a 
railroad company is its agent for the acceptance of 
such packages, and a delivery thereof to him for 
transportation renders the carrier hahle as such for 
their loss-^.® 

§ 147. Custody and Control in Transit 

Generally, the party with legal title to the goods 
is entitled to divert such goods at any time during 


transit, but this right ends when the carrier has ful¬ 
filled his obligation. 

The true owner of goods transported by a com¬ 
mon carrier or forwarding agent has the right to 
have his consignment while in transit withheld or 
diverted at any intermediate point through which 
it passes.ii Instructions for a change in the des¬ 
tination of goods in transit must emanate from the 
party who is the real owner or one who has the au¬ 
thority to divert; otherwise the carrier alters the 
destination at its periL^^ Such right of diversion, 
however, cannot add to the burden of the earner 
or require it to do more than comply with a proper 
and legal demand therefor and, accordingly, a 
diversion of a shipment may be had during transit, 
hut not after the destination has been reached, and 
the terms of the carrier’s obligation have been ful- 
filled.1^ It is the duty of the carrier, on receipt 


Pa—^Reel v. Express Co, 27 

Pa Super. 77. 

10 C J. p 228 note 29. 

8l N.T.—^Blanchard v. Isaacs, 3 
Barb 388 

10 C J. p 228 note 31. 

9. Tenn—Jenkins v. Pickett, 9 Terff. 
480. 

10. WVa—Quarner v. Baltimore, 
etc., R. Co, 20 W.Va. 424. 

11. TJ.S—Chicago, M, St. P. & P 
B Co. V. Flanders, C C A-Iowa, 56 
P2d 114 

Cal—^Heath v. Judson Freight For¬ 
warding Co, 190 P- 839, 47 Cal.App. 
426 

Ill.—Sparr v Southern Pac Co, 220 
IllApp. 180 

Mo—Wichita Poultry Co v. South¬ 
ern Pacific Ry. Co., 198 SW. 82, 
197 MoApp. 578. 

N.T.—American Cotton Products Go 

V New Tork Cent R Co., 255 N 
Y.S. 672. 142 Misc 821. 

S C.—Liberty Nat. Bank v. Hines, 
104 S.B. 313. 115 S.C 82 
Tex.—^Panhandle & S. F Ry. Co 

V Reynolds, Civ.App., 33 S W 2d 
249—^Houston & T. C R. Co. v 
Smith, CivApp, 258 S.W. 542— 
Davis V Four Lakes Cattle Co., 
CivApp. 245 SW. 711 

10 C.J. p 84 note 5 

The Corpus Juris text, 10 C J p 
84 note 5, has been cited with ap¬ 
proval in* 

TJ.S-—Chicago, M, St. P. & P R. Co 

V Flanders, CCA Iowa, 56 F 2d 
114, 117 

S C —^Liberty Nat. Bank v Hines, 
104 SF 313, 315, 115 SC 82. 

Tenn—^Virginia & S W R Co. v 
Sutherland. 197 S.W. 863, 864, 138 
Tenn 266 

l>iLty to unload on order to with- 
hold 

A forwarding company, given an 
order to withhold shipment of goods 


j which had been loaded with other 
goods in a car of which it still had 
control, was liable to the owner of 
the goods, where it failed to unload 
and withhold the same, where, al¬ 
though expense of unloading would 
be twenty dollars, an expense not 
out of proportion to the value of the 
goods.—^Heath v, Judson Freight 
Forwarding Co., 190 P. 839, 47 Cal. 
App 426 

Issuance of exchange hill of l^ldlnsT 

^pVhere a earner on diverting a 
shipment failed to rely on a rule grav¬ 
ing it the right to refuse to divert 
and merely to act as plaintiff's agent 
in secunng a bill of lading, but in¬ 
stead issued its own exchange bill of 
lading, it was bound by the new con¬ 
tract, and other contrary or equivo¬ 
cal terms of the original contract, if 
more favorable, were waived there¬ 
by—W. L Shepherd Lumber Co. v. 
Atlantic Coast Line R Co, 112 So. 
323, 216 Ala. 89. 

New considexation. unnecessary 

A change m destination, being 
agrreed on by a shipper and a car¬ 
rier, does not require a new con¬ 
sideration to support it—Panhandle 
& S. F. Ry. Co V Reynolds, Tex Civ 
App., 33 S.W.2d 249—Davis v. Four 
Lakes Cattle Co. Tex Civ App., 245 
SW. 711. 

Shipper may freely interrupt 
transportation and have shipment 
diverted or reconsigned, even after 
delivery to connecting carrier, or 
when it reaches destination original¬ 
ly named, notwithstanding Carmack- 
Cummins Amendment to Interstate 
Commerce Act, 49 U S.C.A § 20.— 
Southern Produce Co v Norfolk 
Southern R. Co., 132 S EL 360, 144 Va. 
422 

Sufficient notice 

A telegram to a forwarding com¬ 
pany, “Hold shipment further in¬ 
structions if not shipped wire my 
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expense whether shipped or not," 
was sufficient notice to charge the 
forwarding company with the duty 
of withholding the goods from ship¬ 
ment—^Heath v. Judson Freight For¬ 
warding Co.. 190 P 839, 47 Cal App. 
426. 

12. Tex—^Texas Midland R. Co v 
Cummer Mfg. Co. CivApp, 207 S. 
W. 617. 

Strangers to shipment 

An unpaid seller to the shipper has 
been held to have no control over the 
goods, and the shipper alone has the 
lawful right to have the goods 
shipped and to require the earner, 
under its duty toward shippers, to 
make out the bill of lading and for¬ 
ward the car according to instruc¬ 
tions. Contracts of this character are 
not matters of private contract be¬ 
tween earner and shipper—Wirch v 
Chicago, M & St. P. Ry Co., 222 N 
W 232, 197 Wis. 316 

13u Tex—^Houston & T. G R Co. v 
Smith, Civ App. 258 S.W 542. 

10 C.J. p 85 note 7. 

14L Ala—Clark v. Louisville & N 
R Co. 114 So 295, 216 Ala 637 
N.T.—American Colton l^ioducts Co 
V. New Tork Cent R Co, 255 N. 
YS 672. 142 Misc 821 
Tex—Keeling v. Collins Grain Co, 
CivApp, 59 S.W 2d 226. 

Express company rule 

The rule of an express company 
providing for the diversion of a car 
while m transit does not apply, 
where the car has reached its desti¬ 
nation before the shipper requests 
the local agent to divert it—Will- 
son V. American Ry Express Co, 197 
NTS 600, 204 App Div. 59, affirmed 
147 N.E 196. 239 NY 562 

Notice held to disclose intention 
to change destination in transit, 
rather than reconsignment —Ameri¬ 
can Cotton Products Co. v. New York 
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from the owner of an order to divert, to deliver 
them to such owner or divert them according* to his 
orders, on his presenting evidence of ownership and 
paying the proper charges;and, if the carrier 
complies with the owner’s request to divert the ship¬ 
ment, it is of course not open to him thereafter to 
object to the failure to deliver according to the 
original contract.^® 

In the absence of anything to show the contrary 
the consignee is presumed to be the owner of the 
goods shipped,!^ and the carrier before complying 
with a demand for a diversion of the shipment by 
one not the consignee is entitled to be furnished 
with evidence of the ownership of the person mak¬ 
ing the request and, in case he fails or refuses to 
furnish it, he cannot complain thereafter of a re¬ 
fusal to divert the shipment.^® As the consignee is 
presumptively the owner of the goods in transit, un¬ 
less the carrier is advised that the shipper has re¬ 
tained title, the carrier is justified in complying 
with the consignee’s request to deliver the goods 
at some other destination than that designated by 
the consignor and incurs no liability to the latter 
by so doing.i® The fact that at the time he gives 
directions for a change in the route the goods have 
passed into the possession of a connecting carrier 
does not affect the owner’s right to have his con¬ 
signment, while in transit, held or diverted.^® In 
the absence of a special contract, however, an initial 
carrier is not required to notify its connecting car¬ 
riers that the owner or consignee of goods desires 
them diverted.2l 

A mere notification by the buyer to the carrier to 


divert the goods in course of transit and change the 
destmation of the shipment does not constitute a 
taking of possession of the goods by the buyer, ei¬ 
ther actual or constructive.^^ 

Form of request. Under the rule of the inter¬ 
state-commerce commission that a request for di¬ 
version or reconsignment must be made or con¬ 
firmed in writing, a shipper cannot recover for a 
carrier’s failure to divert an interstate shipment 
pursuant to an oral request regardless of whether 
the shipment is of perishable products.23 

§ 148. ' Title to Goods 

Where a consignor has not reserved title In himself, 
on delivery of goods to a carrier it is generally held that 
title passes to the consignee, although the consignor may 
pass no greater right than he himself possesses. A car¬ 
rier may not dispute the title of a consignor, but is not 
liable for surrender to a holder of a paramount title. 
A carrier, by reason of the special ownership accorded 
to bailees, may maintain actions against persons damag¬ 
ing or wrongfully taking the property, and may defend 
against parties claiming the goods without right. 

In accordance with the general rules of sales 
that a delivery of goods by the seller to a carrier 
for shipment to the buyer is a delivery to the buyer, 
as discussed in CJ.S. title Sales §§ 164, 165, also 
p 378 note 90, 55 C.J. p 367 note 40—^and that it 
will be presumed that delivery by the seller to a car¬ 
rier for transportation to the buyer passes title to 
the buyer, as discussed in CJ.S. title Sales § 259, 
also 55 CJ- p 560 note 90, the consignee designated 
in the bill of lading is presumptively the owner of 
the goods shipped and, in the absence of a bill 


Cent. K. Co, 255 N.Y S. 672, 142 Misc. 
821. 

15. S C.—^Liberty Nat. Bank v. 
Hines, 104 SE 313. 115 SC. 82. 

IG. N-T.—Howatt v. Barrett. 142 N 
Y S. 135, 156 AppBiv. 849, affirmed 
110 NE. 1042, 216 NY. 660 

17- N.Y.—^Bailey v. Hudson River R. 
Co, 49 NY. 70. 

N.C.—Pinnix v. Charlotte, etc., R 
Co, 66 NC 34. 

10 C J. p 85 note 8 

18- Minn.—Ryan v. Great Northern 
R Co.. 95 N.W. 758. 90 Minn. 12. 

Mo —Carder v Atchison, etc., R Co , 
153 S.W. 517, 170 Mo.App. 698. 

10 C J p 85 note 9. 

18- Ala—Ocean S S. Co. of Savan¬ 
nah V. People's Shoe Co, 81 So. 
241, 202 Ala 594, conformed to 81 
So 245, 17 AlaA^pp. 34. 

10 C J. p 85 note 11. 

20l Ill.—^Lewellyn v. Pere Marguette 
R. Co, 185 H1.APP. 171- 


21. Tex.—^Houston & T. C. R. Co. v 
Smith, Civ.App., 258 S.W. 542 

22. Ohio—^M. Degaro Co. v. Cleve¬ 
land, C, C. & St. L. Ry. Co., 174 
NE 587. 123 Ohio St. 179. 

23. Ark.—St. liOuis-San Francisco 
Ry. Co. v. Robinson, 298 S.W. 881, 
175 Ark 126. 

24. Ga—Silver v. Earnest, 154 S.E. 
456, 41 Ga.App 741—^Moss v. Earn¬ 
est, 154 SE. 455. 41 GaApp. 740— 
Allen V. Southern Ry. Co, 126 SE. 
722, 33 GaApp 209 

Ill —^Rudin V King-Richardson Co , 
143 NE 198, 311 Ill. 513. 

NY.—^New York Cent R Co. v War¬ 
ren Ross liumber Co, 137 N.E 324, 
234 NY. 261, 24 ALR 1160, re¬ 
versing 191 N.Y,S 940, 200 App. 
Div 851. 

Wash—^Puget Sound Bulb Exchange 
v. St Paul Fire & Marine Ins. Co, 
26 P2d 84. 174 Wash 691. 

Bill of lading as legal symbol of the 
property see supra § 123 i 

Negotiability and transfer of bill of 
lading see supra § 128. | 
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Title to goods in transit when ship¬ 
ped C. O. D. see infra § 186 b. 
ConsigiLee treated as owner 

Consignee may for certain pur¬ 
poses be treated as owner—Otis Sta¬ 
ples Lumber Co v. Federal Nat. 
Bank of Boston. 154 NE 545, 258 
Mass. 182—Coleman v. New York, N. 
H & H. Ry. 102 N.B. 92, 215 Mass. 
45, 7 ALR 1366 
Inconsistent claim 

Shippers could not treat a ship¬ 
ment of lumber over defendant car¬ 
rier's line as having been sold by 
them to a certain person, and, as 
against the carrier, claim ownership 
of that shipment —^Louisville & N. R. 
Co v. Williams, 97 So. 817, 210 Ala- 
268. 

Fxlma facie owner 

Upon a shipment of goods through 
a carrier to a third person, and on 
delivery to the shipper of the bill of 
lading, the consignee is pnma facie 
the owner of the property 
Mass.—New York, N. H & HL R. Co. 
V. York & Whitney Co., 102 N.B. 
366. 215 Mass. 36. 
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of lading,25 or under an open bill of lading,^6 it 
is presumed that the title vests in the consignee ab¬ 
solutely on delivery of the goods to the carrier, sub¬ 
ject only to the carrier’s lien for freight, and the 
consignor’s right of stoppage in transit. Therefore, 
in the absence of notice to the carrier of the exist¬ 
ence of a different relation, it must treat the con¬ 
signee as the owner of the goods, with authority to 
control them in transit By following the di¬ 
rections of the consignee, the carrier, in the ab¬ 
sence of knowledge of consignee’s lack of title, 
will not subject itself to any liability for losses 
which may result from so doing,^^ unless the di¬ 
rections involve the omission or nonperformance 
of some service or duty the performance of which 
is by law made essential in its transportation.^® In 
the absence of a reservation of title by the con¬ 


signor, the presumption of the passing of title to 
the consignee on delivery to the carrier will protect 
the carrier in delivering the goods to the consignee 
at the end of the transportation, as discussed in § 
172 infra. If, however, before delivery to the con¬ 
signee, the seller notifies the carrier not to deliver 
the goods, the carrier’s duty then depends on the 
actual facts as to whether the relation between the 
consignor and the consignee is such that delivery 
to the carrier constitutes a transfer of title.^® A 
purchaser from the consignee has been held to ob¬ 
tain no actual or constructive possession of goods 
in the hands of a carrier for transit®^ 

On the other hand, the consignor will be presum¬ 
ed to have retained the title if he has taken the bill 
of lading to himself or order,®® or if the consignor 


Mich—King: V. Van Slack, 159 NW 
157, 193 Mich. 105—^Turnbull v 
Michigan Cent R Co, 150 N W 
132, 183 Mich. 213—Sturges v. De¬ 
troit. a H & M Ry. Co.. 131 N.W. 
706. 166 Mich. 231. 

Sight of possessioiL 

"Where goods are delivered to a 
earner to be transported to a con¬ 
signee. he has the right of possession 
of the goods—^Buschow Dumber Co 
V. Hmes, 229 SW. 451, 206 MoApp 
681. 

Keiiance oxl descidptioiL of goods 
Where it is the evident intention 
of a consignee not to pay for goods 
prior to loading, the title to the 
goods does not pass to such purchas- 
mg consignee until possession is had 
by the carrier and such consignee is 
entitled to rely on the description of 
the goods contained in the bill of 
lading.—American Hide & Deather 
Co V. Southern Ry. Co, 142 N E. 
200, 310 Ill. 524, affirming 228 Ill App. 
305. 

2Sl Minn.—^Benjamin v. Devy, 38 N. 

W. 702, 39 Minn 11. 

10 C-J- p 228 note 36. 

Shipment to consignee in care of an¬ 
other 

Where goods are consigned to one 
person in care of another, the title 
to the goods, as a general rule, is in 
the consignee—Emmons Coal Mining 
Co. V. Norfolk & W. Ry Co, C C.A 
Pa, 3 P 2d 525, affirming, D C, Nor¬ 
folk & W. Ry. Co V. Emmons Coal 
Mining Co, 287 P 168, and affirmed 
47 set. 254. 272 US. 709, 71 D Ed 
485. 

26L NC—^Aydlett v. Norfolk-South¬ 
ern R Co, 89 SB. 1000, 172 NC 
47. 

AfEsiignme'nt of gOOdS 

Since a consignee possesses title to 
goods upon their delivery to the car¬ 
rier, the shipper of goods under a 
straight bill of lading cannot assign 


the right to such goods to another, 
but may assign only the right which 
it owns, a claim for payment for 
goods shipped —^State Bank of De 
Pere v. Chicago & N W. Ry. Co, 248 
NW. 423. 211 Wis 465. 

27- Ga —Saunders Bros. v. Payne, 
116 SE 349, 29 GaApp. 615 
Ky—^Hall v. Cumberland Pipe Dine 
Co., 237 S.W. 405, 193 Ky. 728. 

10 C J p 228 note 37. 

Evidence of ownership 

The fact that a person is consignee 
of shipments by carrier is some evi¬ 
dence that he is the owner of the 
goods—New York Cent. & H. R R 
Co. V. York & Whitney Co, 119 N.E 
855, 230 Mass. 206, affirmed in part 
and reversed m part on other 
grounds 41 S Ct. 509, 256 U.S. 406, 65 
DEd. 1016. 

Shipping instructions not limited to 
shipper 

Provision in shipping contract for 
ventilation of carload of bananas "on 
special instructions” did not imply 
that instructions should be received 
only from shipper, or warrant car¬ 
rier in Ignoring later reasonable in¬ 
structions by consignee as apparent 
owner necessitated by change of 
temperature or weather conditions — 
Saunders Bros. v. Payne, 116 S.B 
349, 29 GaApp. 615. 

28. Ga—Saunders Bros, v- Payne, 
supra. 

10 C J. p 228 note 38. 

29- Ga.—Saunders Bros. v. Payne, 
supra 

10 C J. p 228 note 39. 

30- N C —Collins V Seaboard Air 
Dine Ry Co, 120 S.E. 824, 187 N 
C. 141 

10 C J. p 229 note 43. 

The Corpus Juris teact has been cit¬ 
ed with approval and the rule as 
there stated followed. 

N.C—Collins V. Seaboard Air Dine 
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Ry. Co., 120 S.E. 824, 825, 87 N.C. 
141. 

S C —Patterson v. American Ry. Ex¬ 
press Co, 123 S E 844, 845, 129 S. 
C. 237 

Bights of suhvexLdor, not named as 
consignor 

Where, in the sale of a carload of 
lumber, the subvendor delivered the 
same to carrier on an open bill of 
lading, in which the vendor was 
named as consignor and the vendee 
as consignee, upon refusal of vendee 
to pay for the lumber and accept the 
bill of lading, title not having pass¬ 
ed, the carrier was justified in re¬ 
turning the shipment to the subven¬ 
dor upon its demand—Collins v 
Seaboard Air Dine Ry. Co., 120 S E. 
824, 187 N.C. 141. 

31- Wis—^Bell V. Chicago & N. W. 
Ry Co, 159 NW. 914. 164 Wis 277. 

32- U S —^Estherville Produce Co v 
Chicago, R. I. & P. R Co., CCA. 
Iowa, 57 F2d 50. 

Ga—Southern Ry Co. v. Hodgson 
Bros Co, 95 S E. 263, 21 GaApp 
753, reversed on other grrounds 98 
S B 541, 148 Ga 851, conformed to 
99 S E 41, 25 GaApp 536. 

Tex—Keeling v. Collins Gram Co, 
Civ App, 59 S.W2d 226. 

10 C J p 228 note 40. 

Carrier liable to shipper where title 
reserved 

Where plaintifl, under an execu¬ 
tory contract of sale, loaded apples 
in a freight car with the consent of 
the railroad company, and notified 
the latter that title remained in 
plaintiCL until payment by the buyer, 
the railroad company was liable to 
plaintifi: for damages for refusing to 
deliver apples to plaintifC upon de¬ 
mand, such a refusal amounting to 
conversion—Wilson v International 
Ry Co.. 160 NY.S 367, affirmed 164 
NYS 1118. 

Order notify bill 

A shipment of goods to a buyer 
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or his agent takes control of the goods at the point 
of destination and, if the shipper retains the 
right to dispose of and control the goods, the title 
remains in him even though they have been de¬ 
livered to the carrier for the consignee.^-* Of 
course, where there has been no sale, the title to 
goods shipped remains in the consignor notwith¬ 
standing delivery to the carrier,^® and the mere 
fact that goods have been shipped to a person is of 
itself insuflicient to vest title thereto in him.36 The 
shipper may also show that the goods were ship¬ 
ped on consignment or that by agreement the title 
had revested in him so that he may be entitled to 
recover for damage to the goDds,^^ and if, under 
the controlling statute, title has not passed, the 
shipper may have a right of action against the car¬ 
rier for a loss of the goods during transit.^* If 
the consignor ships goods to a factor or other agent 
in pursuance of a previous agreement so to do, but 
the factor or agent has made no advances on the 
strength of the delivery of the goods to the carrier 
for him, then his right to the goods has not yet at¬ 
tached, and the consignor may change their direc¬ 


tion or countermand the order for delivery,^® but if 
the right of the consignee to the goods has become 
complete on their delivery to the carrier, the con¬ 
signor cannot by notice or direction to the carrier 
prevent such delivery.^® 

Where a carrier receives money for transmission 
but is imable to make delivery, the sale of a credit 
is not a complete transaction at the date of receipt, 
and the company does not become the owner of the 
money paid for such credit.^! 

Carrier cannot question consignor's title. The 
general rule is that a carrier, like any other bailee, 
is not at liberty to dispute the title of the consignor 
from whom it receives articles of shipment in an 
action brought by him,^^ the reason usually assigned 
being that, if the contrary doctrine prevailed, the 
carrier might by setting up title in some third per¬ 
son keep the property for itself.^S However, the 
rule is subject to exceptions and the carrier will 
not render itself liable to the consignor where it ac¬ 
tually surrenders the goods to the owner of the 
paramount title, as shown in § 172; and if the 


under an order notify bill of lading: 
reserves title in the seller and such 
title can pass to the buyer only on 
delivery of the bill of lading:. 

N T.—^Dodge & Dent Mfg. Co. v. 
Pennsylvania R Co., 162 NTS. 
549, 175 App Div. 823, 

NC .—^McCotter v. Norfolk Southern 
R Co, 100 SE 326, 178 NC 159 
—W. L Hall & Co V. Norfolk 
Southern R Co, 91 S E. 607, 173 N. 
C 108 

Vt —^Booth V New York Cent. R. Co, 
112 A. 894, 95 Vt. 9. 
vnieiL a draft for the price of a 
shipment is drawn on the purchaser 
with the bill of lading attached, the 
title docs not ordinarily pass to such 
purchaser until the draft is paid, but 
remains in the shipper 
BAn —^Farmers' Union & Co-op. Ass'n 
V, Payne, 205 P. 1035. Ill Kan. 96 
N C —Collins V Seaboard Air Dine 
Ry Co. 120 S E 824. 187 N C. 141 
Tex.—Texas Colton Co-op. Ass’n v. 
Felton, Civ.App, 52 SW2d 1105, 
error dismissed. 

33. Ky —Celli v. Commonwealth, 
199 S W. 1. 178 Ky. 567. 

34- N.T.—Swift V Davis, 193 NTS 
848, 118 Misc. 205. 

NC.—W. D. Hall & Co. v. Norfolk 
Southern R. Co, 91 S.E. 607, 173 N 
C 108 

10 C J p 228 note 41. 

Bight of recovery 
The owner of beans from whom 
the earner received them can recov¬ 
er of it therefor, they not being de¬ 
livered, he having always retained 
control of bill of lading, reciting re¬ 
ceipt of beans from owner, although 


it recites consignment to order of 
another, by whom it is also signed as 
shipper.—Ortner v. Michigan Cent. R 
CO, 167 NW. 851, 202 Mich. 52. 
aa. Ark —Southern Express Co. v. 
Freeze, 216 S.W. 303. 141 Ark. 161. 

36u N.C —Collins v. Seaboard Air 
Dine Ry. Co, 120 S B. 824, 187 N.C. 
141. 

37- N.C.—Aydlett v. Norfolk-South¬ 
ern R. Co, 89 SE. 1000, 172 NC. 
47. 

33. Seller required to d^ver 

Under a statute providing that if 
a contract of sale requires a seller 
to deliver the goods to the buyer or 
to pay the transportation the prop¬ 
erty shall not pass until such goods 
are delivered, the seller retains title 
until delivery is made —Conroy v. 
Barrett, 158 N.T.S. 549, 95 Misc. 247 

39- Ill —Strahom v Union Stock 
Yard, etc, Co. 43 Rl. 424, 92 Am D 
142—^Lewis V. Galena, etc., R. Co, 
40 Ill 281. 

Miss—Chaffe v. Mississippi, etc, R 
Co, 59 Miss 182. 

S.C —^Pool V. Columbia, etc, R. Co., 
23 S.C- 286. 

40. HI —^Dake Shore, etc, R Co v. 
National Dive Stock Bank, 53 NE. 
326, 178 Ill. 506 
10 C.J. p 229 note 45. 

41- N.J —^Katcher v. American Ex¬ 
press Co, 105 A. 497, 92 NJDaw 
309, reversed on other grrounds 109 
A 741, 94 N.JDaw 165. 

42- Ala—^Douisville & N. R Co v. 
James, 93 So 701, 208 Ala. 6. 

10 C J. p 229 note 47. 
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Assumption of ownership 

A carrier which has no knowledge 
to the contrary can assume that the 
party in possession of the goods de¬ 
livered to it for transportation is the 
owner or is authorized to consign the 
goods for shipment, and if it receives 
and delivers the goods in accord¬ 
ance with the directions of such pei^ 
son without knowledge of any other 
claim. It IS not liable as for conver¬ 
sion to the true owner, so that an 
owner of an interest in oil land, who 
was out of possession, cannot charge 
a pipe line company with conversion 
of oil received from the persons in 
possession of the land, and delivered 
by it to the consignee before the 
company had any knowledge of 
plaintiff’s claim to the land—Hall v. 
Cumberland Pipe Dine Co, 237 S W. 
405. 193 Ky 728. 

Bailor need not prove title 

Where a shipper suing a earner in 
detinue for miscarried goods was in 
possession of the goods and alone 
lays claim to them, and shipped them 
consigned to himself, the relation of 
bailor and bailee exists between 
them, and the rule that the deposi¬ 
tary IS bound to redeliver or restore 
chattels bailed to bailor, and that 
bailor may recover them of his bailee 
without proving his right of prop¬ 
erty in them, applies.—DouisviUe & 
N R Co V James, 93 So 701, 208 
Ala 6. 

4A N.Y.—Valentine v. Dong Island 
R. Co., 79 NE. 849, 3 87 NY 121— 
Western Transp Co v. Barber, 56 
N Y 544—^Perkins v. Chautauqua 
Tract. Co., 137 N.Y.S. 80, 76 Misc. 
307. 
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transaction is sucli as to import a transfer of title 
to the consignee, a delivery may be made to the con¬ 
signee without imposmg any liability on behalf of 
the consignor on the carner.^^ Likewise, the car¬ 
rier derives from the shipper no higher right with 
reference to possession of the goods than that which 
the shipper has, and in case of wrongful delivery 
to the carrier without authority the real owner may 
assert his rights as against the carrier A carrier 
of goods is also without right to require an indem¬ 
nity bond as a condition precedent to the delivery 
of property to its true owner but a consignee 
may be required by the carrier to give satisfactory 
indemnity on delivery to him, when the consignor’s 
possession was wrongful and the carrier received 
notice thereof through a claim of ownership by a 
third pcrson.47 Also, if the carrier received the 
properly for transportation in good faith without 
knowledge that the property was its own and there¬ 
after discovered that the property belonged to it, 
it may avail itself of the defense that the property 
belonged to it m an action of conversion with the 
same force and effect that it could have availed it¬ 
self of the right of a true owner m case of a third 
person.^* 

Rights and duties of carrier, A carrier, like any 
other bailee, has by reason of its rightful posses¬ 


sion a special ownership of or title to the property 
as against third persons which will sustain an ac¬ 
tion for damage to the property or to recover pos¬ 
session thereof if wrongfully taken from it.^® It 
may likewise maintain an action to recover posses¬ 
sion of the goods where the goods have been deliv¬ 
ered to the wrong person, or where they have been 
delivered to the right person without performance 
of proper conditions precedent to delivery, but in 
the latter instance it can do so only on paying back 
to the person to whom delivery is made all charges 
paid by him.^® Also the earner has such interest 
in the goods as to authorize it to defend against a 
person claiming it without right, and it is its duty to 
insist on its right where such person seeks to seize 
the goods.5l The right of the carrier to possession 
does not, however, give it authority to dispose of 
the goods as against the rightful owner or to pledge 
them,52 except as under emergency it may have im¬ 
plied authority as representative of the owner to 
sell, as discussed heretofore in § 48. 

Since there can be no lawful delivery by and re¬ 
delivery to a carrier en route, a carrier is in either 
actual or constructive possession of goods shipped 
until they reach their destmation, even though tem¬ 
porarily sidetracked to permit a shipper’s inspec- 
tion.53 And the same rule applies where goods are 


44L Wls—^McCollom v. MinTieapolis, 
etc. R Co.. 139 N.W. 1129, 152 Wis. 
435. 

10 C.J. p 229 note 50. 

45. Go.—Ocean S. S. Co, v. South¬ 
ern States Naval Stores Co., 89 S. 
ISL 838, 145 Ga. 798—Georgia R. & 
Banking Co. V. TTaa«», 66 S.E. 313, 
127 Ga- 187. 

10 C.J. p 229 note 46. 

4a N.T.—Wilson v. International 
Ry. Co., 160 N.T.S. 367, affirmed 164 
N.Y.S. 1118. 

4/7. Ala.—^Louisville & N. R. Co, v. 
Camody, 82 So. €48, 17 Ala App. 
158, reversed on other grounds 84 
So. 824, 203 Ala. 522, conformed, to 
85 So. 846, 17 AIa.App. 370. 

No liability in. absence of. notice 
Railroad receiving goods for car¬ 
nage from one whose possession is 
apparently nghtful will not he lia¬ 
ble as for conversion in action by 
true owner, unless latter, before 
goods are delivered demands them or 
gives notice of its rights thereto, and 
his intention to enforce it.—Atlantic 
Coast Lme R. Co. v. Nellwood Lum¬ 
ber Co., 94 SB 86, 21 GaApp. 209. 

48L N.T.—•■Valentine v. Long Island 
R Co, 79 NB. 849, 187 NT. 121, 
reversing 92 N-T.S. 645, 102 App 
Div 419. 

45. U.S.—^Hubbard Bros. & Co. v. 


Southern Pac. Co, La., 256 F. 761, 
168 CCA. 107 

N.T.—New Tork Cent. R Co. v. Mus- 
zalski, 299 N.T.S. 45, 252 App Div. 
251. 

10 C.J. p 229 note 52. 

Applicable in courts of admiralty 
The rule that the carrier may sue 
in its own name as representative of 
the owner for a trespass on or in¬ 
jury to the property carried is ap¬ 
plicable in courts of admiralty as 
well as at common law.—^The Bea- 
consflleld, N.T., 15 S.Ct. 860, 158 U.S. 
303, 39 LBd. 993—^Vermilye v. 

Adams Express Co, N.T., 21 Wall, 
U.S., 138, 22 LBd 609—The Torgorm, 
D.CSC., 48 F. 584—Hovey v. The 
Sarah E. Brown, DC.N.T., 12 F.Cas. 
No.6,744. 

Delivexy on forged bill of 

The mere fact that a railroad had 
previously delivered cotton to a buy¬ 
er on forged bills of lading docs not 
prevent the railroad from recovering 
from such buyer the value of the 
cotton delivered on a forged bill of 
lading purporting to have been is¬ 
sued by a connecting carrier, on the 
ground that the buyer was misled 
by the negligence of the railroad — 
Hubbard Bros. & Co v. Southern 
Pac Co., C.CJLLa., 256 F. 761, 168 
CCA. 107. 

Evidence sufficient 

In action by railroad for conver- 
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Sion of goods delivered for carnage, 
evidence established that defendant 
did not pay draft attached to bill of 
lading, did not acquire title to goods, 
and wrongfully converted goods to 
his own use.—New York Cent. R Co. 
V. Muszalski, 299 N.T S. 45. 252 App. 
Div. 251. 

Sa HI.—Chicago, R L & P. R Co. v. 
North American Cold Storage Co, 
244 Ill App. 522. 

10 C.J. p 230 note 53. 

51- Me—State v. Intoxicating Liq¬ 
uors. 21 A. 840. 83 Me. 158. 

Caniers are bound to protect 
against third persons the respective 
interest of the consignor and the 
consignee, and are bound to both of 
these for the safe delivery of the 
property according to the bill of lad¬ 
ing—^Holmes v. Balcom, 24 A. 821. 
84 Me. 226. 

52. Ark.—Crumbacker v. Tucker, 9 
Ark 365. 

Ind.—^Kitchell v. Vanadar, 1 Blackf 
356, 12 AnuD. 249. 

N.H.—Bailey v. Shaw. 24 N.H. 297, 
55 AmD. 241. 

53. N.T.—Siebert v. Brie R Co, 179 
N.T.S. 136, 189 App.Div. 586. 

Carrier not relieved under unlawful 
agreement 

A carrier is not Relieved from lia¬ 
bility for ore stolen from car placed 
on siding en route for samplmg of 
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temporaray sidetracked to permit them to be recon¬ 
ditioned.®* 

§ 149. Stoppage in Tranmtu 

Stoppage in transit may be had by one who is legally 
entitled to the goods or property, after reasonable no¬ 
tice, but only while such goods or property are in the 
possession of the carrier. 

The right of the seller of goods sold on credit and 
which have been delivered to the carrier for the 
purchaser, in case the purchaser becomes insolvent 
before the carrier has delivered the goods to him, to 
prevent such delive.ry by notice to the carrier and to 
retake possession pertains to the law of sales, and is 
discussed in the CJ.S. title Sales § 403 et seq, also 
55 CJ. p 907 note 2 et seq, and consequently need 
not be considered here. Only the duties of the 
carrier which arise from the giving of such notice 
will be considered at this point 

A carrier is entitled to insist on a full investiga¬ 
tion as to a shipper’s right to stoppage in transit 


and to retain possession until satisfied,^5 as only 
the legal owner of the goods®® or his agent®^ has 
the right of stoppage in transit. 

In some jurisdictions the right to stoppage in 
transit is controlled entirely by statute,®® and under 
some statutes it is not a privilege to be granted or 
withheld at the will of the carrier.®® A state transit 
commission’s action in requiring the right of stop¬ 
page in transit to be granted to an intra-state ship¬ 
ment is not unconstitutional, nor does it interfere 
with the management of the carrier.®® 

Notice to carrier. Notice of stoppage in transit 
need not be in any speafic form; it is enough if 
the carrier or its agent is advised of the wish of 
the vendor that his goods should not be delivered 
to the vendee on account of his insolvency.®^ The 
notice, however, must be reasonable and such as to 
enable the carrier to advise its agent in charge of 
the goods, or who is to deliver them to the vendee, 
that such delivery shall not be made.®^ According- 


ore, since the caxner's agreement to 
leave car on siding temporarily en 
route for shipper’s accommodation, 
not being authorized by uniform bill 
of lading, was unlawful under M- 
kins Act 9 1. Interstate Commerce 
Act §9 3. 6, and Hepburn Act 9 2.— 
Siebert v. Brie R. Co., 179 N.Y.S. 136, 
189 App.I>iv. 586. 

Esrtoppel of csaizler’s claim 

Gamer, having in violation of law 
granted shipper of silver ore special 
privilege of havmg car placed on sid¬ 
ing en route for samplmg of ore, 
could not complain, in shipper’s ac¬ 
tion to recover for theft, after sepa¬ 
ration from rest of ore, that the j 
stolen ore constituted articles of ex¬ 
traordinary value, within 9 6 of the 
uniform bill of lading, providing for 
a higher rate therefor, and had not 
been so classified, since the mcreased 
value was due to separation in 
process of sampling, made possible 
by carrier’s unlawful agreement.— 
Siebert v. Erie R. Co., 179 N Y.S 136. 
189 App.Div. 586. 

54. Where goods are damaged while 
in the hands of a carrier and are re¬ 
turned to the shipper for recondition¬ 
ing without a surrender of the bill 
of ladmg and are destroyed by fire 
while m the shipper’s actual pos¬ 
session, the constructive possession 
IS in the carrier and the liability for 
their loss falls on such carrier.— 
Curtis Tire & Rubber Co. v. Groodnch 
Transit Co.. 203 N.W. 522, 230 Mich 
598. 

55- Conn—^Interstate Window Glass 
Co. V New York, N. H. & H R 
Co., 133 A. 102, 104 Conn. 342. 

Tex —^Hmes v. Chaddick, CivJVpp., 
63 S.W.2d 263, error ^iisimssed. 


Wis—^Morgan v. Chicago & N W. 

Ry. Co., 166 N.W. 777, 167 Wis. 48. 
Vnwaxraated refusal a conversion 
Where plaintiH loaded apples in 
freight cars after notifymg defend¬ 
ant railroad company that title re- 
Tnatned m him until payment by buy¬ 
er, and thereafter demanded a re¬ 
turn of the apples on the buyer’s 
failure to pay, the earner, as bailee, 
had a right to defer delivery for a 
reasonable time to investigate title 
to such property, but its refusal 
thereafter was a conversion—^Wilson 
V. International Ry. Co., 160 N.Y.S. 
367. affirmed 164 N.Y.S. 1118 

5G- Ariz.—Wells Fargo & Co., Ex¬ 
press, S A, V. Tribolet, 50 P 2d 
878, 46 Ariz. 311. 

Miss.—^Merchants’ & Manufacturers’ 
Bank of Ellisville v. Philip J 
Toomer Lumber Co., 76 So. 565, 115 
Miss. 647. 

An unpaid consignor may exercise 
the right of stoppage in transit 
against an assignee of a bill of lad¬ 
ing who has not paid for and acquir¬ 
ed the bill prior to the diversion of 
the goods —^Dock & Mill Co v. South¬ 
ern Ry, Co., MoAlPP., 23 SW.2d 202. 

Goods shipped to order of con. 
signee may not be stopped in transit 
by one not the consignee or his agent 
for that purpose—Smith v. Bank of 
Glade Sprmg, CC.A.Va., 12 P.2d 535. 

57- Wash —Cashmere Fruit Grow¬ 
ers’ Union V. Great Northern Ry 
Co., 270 P. 1038, 149 Wash. 319, cer¬ 
tiorari denied Great Northern Ry. 
Co V. Cashmere Fruit Growers’ 
Union. 49 S Ct. 347. 279 US 851, 
73 L.Ed 994. 

58. Ohio.—Pennsylvania Co. v. Bon- 
chek & Gordon, 15 Ohio App. 1. 
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58- S D.—Chicago, M. & St. P. Ry. 
Co V. Board of Railroad Com’rs, 
199 N.W. 453, 47 S D. 395, error dis¬ 
missed 46 set. 485, 271 US. 645, 
70 LEd. 1129. 

ea S.D.—Chicago, M. & St. P. Ry. 
Co. V. Board of Railroad Com’rs, 
supra. 

©I- Cal—Jones v. Earl. 37 Cal. 630. 
99 AmU. 338 

N.Y—Oppenheimer v. Wells, 106 N- 
Y.S. 547, 55 Misc. 385. 

10 C J. p 230 note 60. 

Statement that buyer is Insolvent 
Where the statement of claim 
avers delivery to a earner and order 
to stop the goods in transit ac¬ 
cepted by the carrier and the ear¬ 
ner’s negligent failure to comply 
therewith, a judgment on the affi¬ 
davit of defense raising a question 
of law was improperly entered, on 
the ETTound that the stoppage order 
failed to state, as required by stat¬ 
ute, that the buyer was insolvent 
and had not paid the seller for the 
goods.—^Teller & Co v. American 
Railway Express Co, 78 Pa Super. 
300. 

62. Conn—Interstate Window Glass 
Co V. New York. N. H. & H R Co., 
133 A. 102. 104 Conn. 342. 

10 C.J. p 230 note 61. 

Seasonable information in notice 
The right of stoppage in transit 
can be exercised only by one who has 
sold goods on credit to a buyer who 
IS or becomes insolvent, and it is not 
unreasonable that a earner before it 
undertakes to obey such an order 
should have notice that the sale was 
on credit, that is, that the goods had 
not been paid for, and that the buyer 
was msolvent. Both conditions are 
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ly, where the carrier or its agent understands the 
object of the notice which is to exercise the right 
of -the vendor to stop goods while in transit and be¬ 
fore delivery and is satisfied with it when given, the 
carrier cannot thereafter object that the notice was 
insufficient, whether or not in fact it was suffi¬ 
cient. 

On receipt of a notice which complies with the 
requirements relating thereto, it is the duty of the 
carrier to return the goods to the owner, or to di¬ 
vert the goods according to his instructions, and in 
so doing it incurs no liability to the consignee 
The carrier, however, must deliver the goods to the 
person entitled to them, and on the exercise of the 
right the carrier acts at its peril in its disposition 
of the goods stopped.®^ If the carrier allows the 
consignee by direct or indirect means to get pos¬ 
session of the goods after the consignor has exer¬ 


cised the right of stoppage in transit, liability to the 
consignor will result.®® The consignor’s right of 
action for damages is in no way affected by the fact 
that he failed to tender the bill of lading, where 
there was no demand for the bill of lading, or de¬ 
nial of the consignor’s ownership, the refusal being 
based on the ground of inability to comply with the 
consignor’s demand.®^ 

The mere fact that the carrier transported the 
goods to the city of their destination after receiv¬ 
ing notice to stop does not constitute a conversion 
where the goods were not delivered to the con¬ 
signee.®® 

Termination of the right. Ordinarily the right 
of a consignor to stoppage in transit remains so 
long as the goods are in the possession of the car¬ 
rier®® and not afterward.^® In other words, as be- 


necessary to justify a stoppage of 
goods in transit, and it is not unrea¬ 
sonable that the notice of the seller’s 
claim to exercise his right should set 
them forth—^Teller & Co. v. Ameri¬ 
can Railway Express Co., 78 Pa Su¬ 
per. 300. 

Snfii^^^cy of notice 

(1) Consignor’s letter to carrier 
statmg, "we will thank you to hold 
up delivery until you receive our 
telegraphic instructions,” has been 
held to be a sufficient notice to stop 
delivery.—Phillips-Patterson Co. v. 
Northwestern R. Co. of South Caro¬ 
lina, 93 SE 868. 108 S.C. 166. 

(2) Telegram and letter conveying 
notice of stoppage in transit was 
sufficient to apprise carrier of au¬ 
thenticity, although bearing only 
typewritten signature —^Interstate 
Window Glass Co. v. New York, N. 
BL & H R Co., 133 A. 102, 104 Conn. 
342. 

(3) Other examples see 10 C.J. p 
230 note 61 [a]. 

OTiuy questioa. 

In shipper’s suit for failure to stop 
cotton in transit, whether shipper 
notified carrier’s agent to stop and 
whether agent consented were ques¬ 
tions for the jury under the evidence 
—^Hines V. Chaddick, Tex Civ App , 
63 SW.2d 263, error dismissed. 

G3L Pa —^Teller & Co. v. American 
Railway Express Co., 78 Pa-Super. 
300, 305. 

10 C J p 230 note 62 

The Corpus Juris text has been 
cited with approval in Teller & Co 
V. American Railway Express Co, 
supra. • I 

eib Ga.—Southern Ry Co. v Miller, 
150 SE. 100, 40 GaApp. 448. 

Mo.—Dock & Mill Co. V Southern Ry 
Co., App, 23 SW.2d 202. 

10 C J. p 230 note 63. i 


Carrier’s refusal amounts to conver¬ 
sion 

A refusal by the carrier to comply 
with the demand of the true owner 
for goods amounted to a conversion. 
—Southern Ry. Co. v. Miller, 150 S. 
E. 100, 40 Ga.App 448. 

Owner’s d<»Tnn.iid paramount 

Carrier cannot refuse owner’s de¬ 
mand for property and deliver same 
to another merely because received 
from such person as consignor — 
Southern By. Co. v. Miller, 150 S E 
100, 40 GaApp. 448. 

Sufficient statement of '‘iMm 

Where a statement of claim al¬ 
leges that a carrier in an interstate 
shipment made delivery to the con¬ 
signee notwithstanding notice of a 
stoppage in transit, the statement 
sets forth a case sufficient to go to 
a jury, and it is error under such 
circumstances to enter judgment for 
the defendant on the question of law 
—^Teller & Co v. American Railway 
Express Co., 78 Pa Super. 300. 

es. Ohio.—^Howe v. Cincinnati, etc, 
R. Co, 18 Ohio Cir.Ct. 333, 10 Ohio 
Cir.Dec. 182. 

Wis.—^Morgan v. Chicago & N. W 
Ry. Co., 166 N.W. 777, 167 Wis 
48. 

loaches 

In shipper’s suit against govern¬ 
ment for failure to stop cotton in 
transit, government could not claim 
laches where delay was acquiesced 
in by both parties—^Hines v. Chad¬ 
dick, Tex Civ App, 63 S.W.2d 263, 
error dismissed. 

6Gu S C.—^Phillips-Patterson Co v 
Northwestern R. Co. of South 
Carolina, 93 S.E. 868, 108 S C. 166 
10 C J p 231 note 64. 

Action for carrier’s wrongful deliv¬ 
ery after notice of stoppage in 
transit as in tort and not in con¬ 
tract see C.J S. title Actions 9 49. 
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Jt^iability for failure of agent to stop 
delivery 

(1) The moment notice is receiv¬ 
ed, title to the goods becomes re¬ 
vested in the consignor, and the car¬ 
rier is liable for the failure of its 
agent to stop delivery of them to any¬ 
one but the consignor, or a person 
named by him.—^Phillips-Patterson 
Co V Northwestern R. Co of South 
Carolina, 93 SB. 868, 108 S.C. 166 

(2) The failure of a carrier’s agent 
to stop goods in transit on knowl¬ 
edge of a desire for such action is 
imputable to the carrier unddr cii^ 
cumstances imposing liability to the 
shipper for damages—^Hines v Chad¬ 
dick, Tex Civ App , 63 S W 2d 263, 
error dismissed. 

©7. Tex—^Hines v. Chaddick, supra 
10 C J. p 231 note 65. 

eSb Wis—^Morgan v. Chicago &. N 
W. Ry. Co, 166 N.W. 777, 167 Wis. 
48. 

69. Conn.—^Interstate Window Glass 
Co. V. New York, N. H & H. R Co, 
133 A 102, 104 Conn. 342 
Ohio —^M Dogaro Co v. Cleveland, 
C, C & St L. Ry Co., 174 N.E. 
587, 123 Ohio St 179 
Wis-—^Bell V. Chicago & N. W Ry 
Co, 159 NW. 914. 164 Wis. 277 
10 C.J. p 231 note 66. 

Fxocuxesueut of exchange bills by 
consdgnee does not bar seller’s right 
to stoppage in transit on the con- 
sigmee’s insolvency before delivery 
—Cashmere Fruit Growers' Union v 
Great Northern Ry Co. 270 P. 1038, 
149 Wash. 319, certiorari denied 
Great Northern Ry. Co v. Ca«=ihTnere 
Fruit Growers’ Union, 49 S Ct. 347, 
279 U.S. 851, 73 U Ed 994. 

TO. Ga—^Massee & Felton Dumber 
Co. V. Southern Ry. Co., 149 S.B. 
427, 40 GaApp. 326. 

10 C.J. p 231 note 67. 
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tween the carrier and a vendor seeking to exercise 
the right of stoppage in transitu, there must have 
been an actual or a constructive delivery by the 
carrier to the consignee m order to cut off the ven¬ 
dor’s right of stoppage in transitu;^! but it is also 
well settled that a sale of the goods by the con¬ 
signee, by means of transfer of a negotiable bill 
of lading to a bona fide purchaser for value while 
the goods are in transit, will terminate the right of 
stoppage in transit,and this may cause difficulty 
with the carrier which has no notice of such trans¬ 
fer. If the carrier refuses, although under the sel- 
der’s order, to deliver to sudi third person, it may 
be liable for subsequent loss by reason of a falling 
market.^3 However, if no negotiable document 
of title is transferred by the buyer, the right of 
stoppage in transit for insolvency of the buyer is 
not lost by a resale of the goods while in transit.^^ 
The right of stoppage in transit is not impaired or 
extinguished by service of process of garnishment 
on the carrier."^ S Where goods are delivered pend¬ 
ing a right of inspection, they are subject to stop¬ 
page in transit since legally they are stiU in trans¬ 
it's 

Effect on carrier's lien. The lien of the carrier 


for charges on the goods is prior to the vendor’s 
right to repossession under stoppage in transit, and 
the earner may retain its possession until such 
charges are paid,"^^ but the carrier as against the 
right of the consignor to retake possession in the 
event of stoppage in transit cannot enforce the pay¬ 
ment of charges for other shipments.^^ 

§ 150. Custody and Control of Goods Await¬ 
ing Transportation 

If a carrier receives goods for transportation, it is 
liable therefor as a common carrier while the goods are 
awaiting transportation. 

As stated in § 145, where goods are delivered to a 
carrier for immediate transportation and nothing re¬ 
mains to be done by the shipper, the liability of the 
carrier as such attaches at once, and even while de¬ 
tained in the carrier’s warehouse, or pens, or on its 
platforms in the usual course of business, or for the 
carrier’s convenience, the liability of the carrier is 
not that of warehouseman, but that of carrier prop- 
er.^^ However, if the goods are detamed by the 
carrier before commencement of actual transporta¬ 
tion at the request of the consignor and for his ac¬ 
commodation, or in order that something further 


Attempted pxaservatioiL of zig'lit 
after delivery denied 
Directions to bank, accompanyingr 
draft with bill of lading: attached, 
requiring: surrender of documents 
upon drawee’s acceptance of draft 
payable thirty days after arrival of 
car, was not sufficient to show intent 
of drawer to preserve rig:ht of stop- 
pagre in transit—^New York, N H & 
H R Co V. First Nat. Bank, 134 A 
223, 105 Conn. 33 

Kero arrival of g:oods at a fixed 
terminus does not necessarily end 
transit and thus bar the right to 
stoppage in transit, for the goods 
may be in the possession of the car¬ 
rier or an intermediate bailee—An¬ 
gelina County Dumber Co. v. Michi¬ 
gan Cent R Co, 252 llLApp. 82 

71. Wis—^Bell V. Chicago & N W. 
Ry Co, 159 N.W. 914. 164 Wis 
277. 

10 C J p 231 note 68- 
Normal termivotioiL 

The normal termination of the 
transit is, under usual circumstances, 
the arrival of the goods at their 
destination and delivery to the 
buyer or his representative—Angeli¬ 
na County Lumber Co. v. Michigan 
Cent. R. Co, 252 IlLApp. 82. 

72. Ill —^Angelina County Lumber 
Co. V Michigan Cent. R. Co., supra 

10 C J p 231 note 69. 

7A U.S.—Schmidt v. The Steam- 
Ship Pennsylvania, C.CPa., 4 F. 
548. 


74. Conn—Rasden v. New York, N ' 
H & H. R Co, 133 A. 573, 104 
Conn. 479. 

75b Ga—Southern By. Co v Miller, 
150 S.F. 100, 40 GaApp. 448 
10 C J p 231 note 71. 

7©. Ill.—^Angelina County Lumber 
Co. V. Michigan Cent. R. Co., 252 
IlLApp, 82. 

77. Ga —Pennsylvania Steel Co v. 
Georgria R., etc, Co, 21 S E 577, 
94 Ga. 636 
10 C J. p 231 note 72. 

78l N C —^E’arrell v. Richmond, etc, 
R. Co, 9 SE 302, 102 NC 390, 
11 Am SR. 760, 3 L R.A. 647. 

10 C J p 231 note 73. 

79. Ky.—Cumberland Pipe Line Co. 
V Commonwealth ex rel. ShenCC 
of Estill County, 79 SW2d 366, 
258 Ky. 90 

Tex —Sugarland Ry. Co v Dew 
Bros, CivApp., 212 SW. 190, dis¬ 
missed for want of jurisdiction. 

10 C J. p 231 note 76 

The Corpus JTuxis text has been 
cited with approval and the rule as 
there stated followed in Cumberland 
Pipe Line Co. v. Commonwealth ex 
rel. SherilZ of Estill County, 79 S.W. 
2d 366. 371, 258 Ky 90 
Porwarding order 

Under the tariff regulations of a 
railroad company, providing that car¬ 
load shipments arrivmg at its gen¬ 
eral New York terminal and there 
held for further directions, after a 
stated term, should be subject to I 
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demurrage charges, and the liability 
of the company therefor should be 
that of warehouseman only, where a 
car was so held, the liability of the 
company as carrier reattached on its 
receipt of an order for forwarding 
the shipment—^Lehigh Yalley R. Co, 
V. John Lysaght, Limited, CCAN 
T, 271 F. 906, affirming, D.C.. John 
Lysaght v. Lehigh Valley R. Co, 254 
F. 351, certiorari denied Lehigh Val¬ 
ley R. Co V John Lysaght, Limited, 
41 set 625. 256 U.S 704. 65 LEd. 
1180, and error dismissed 42 SCt. 53, 
257 U.S 613. 66 L.Ed. 397. 

Inspectiou by canlex*s agent 

Where carrier requested that cot¬ 
ton be inspected and inspection cei^ 
tificale issued before it was shipped, 
and where inspector, pursuant to a 
custom, sealed cars inspected by him 
and delivered to carrier a certificate 
of inspection, after which shipper 
had nothing to do with transit, the 
inspector was carrier's employee so as 
to render the carrier liable for loss 
of the goods after delivery to it — 
St. Louis & S. F. R. Co. V- Blocker, 
184 P. 584. 76 Okl 279 

Storage for carrier’s convenience 
Where carrier agreed to pack and 
ship goods wilhm a specified time, 
which for Its convenience were stor¬ 
ed in warehouse^ where they were 
destroyed by fire, it was immaterial 
whether liability was that of carrier 
or warehouseman—^Beall v. Bekins 
Van & Storage Co, 166 P. 370, 33 Cal. 
App. 652. 
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may be done to prepare the goods for transporta¬ 
tion,**^ or where the goods are delivered to the car¬ 
rier without shipping directions,*^ or to be held 
imtil freight charges are paid,** the carrier’s liabil¬ 
ity during such detention is that of warehouseman 
only, and ordinary care for the safekeeping of the 
goods is the measure of the earner’s responsibility. 

§ 151. Custody and Control of Goods Stopped 
in Transitu 

A carrier, holding goods under an order of stoppage 
in transit, is liable as a warehouseman only. 

If, by the orders of one entitled to such action, 
the goods are stopped in transit, and are held for 


such person, the carrier while so holding is liable 
as warehouseman only.** 

§ 152. Custody and Control of Goods Await¬ 
ing Delivery to Consignee 

Except while goods are in the control of an owner or 
his agent, a carrier's liability as such continues until 
the completion of transportation. 

A carrier is liable as such until transportation is 
completed, and, accordingly, so long as anything 
remains to be done by the carrier as carrier, before 
the goods are ready for acceptance by the con¬ 
signee, the carrier's liability as such continues.*^ 
This principle is subject to an important qualih- 


80. Idaho.—-Wood Livestock Co. v. 
Oregron Short Line R. Co, 298 P. 
371, 50 Idaho 524. 

Ky.—^Louisville & N. R Co. v. Ed¬ 
wards' Adm'x, 209 S.W. 519, 183 
Ky. 555. 

Miss—Chas. W. Sheppard Cotton Co 
V. New Orleans, M. & C. R. Co, 78 
So. 193. 118 Miss. 464 
SC.—Parler v. Davis, 115 S.E. 818, 
123 SC. 39. 

Tex.—Rio Grande City Ry. Co v. 

Guerra, ClvApp, 26 SW2d 360. 

10 C J. p 232 note 77. 

Carrier mot UaUe for tuagruarded car 
A earner, as warehouseman, need 
not gruard all loaded cars on sidingrs 
prior to transportation —^Marsh v. 
Pennsylvania R Co., 167 S E. 274, 159 
Va. 694. 

Implied agrreement to hold as ware¬ 
house™ a** 

Where cotton was delivered to car¬ 
rier to be held until number deliv¬ 
ered had reached one hundred hales 
before shipment was to be made, 
there was an implied agrreement that 
such cotton should be held by car¬ 
rier as warehouseman until remain¬ 
ing cotton was delivered.—^Rio 
Grande City Ry. Co. v. Guerra, Tex. 
Civ.App.. 26 SW.2d 360. 

ZTo duty prior to delivery to carrier 
A earner cannot be held for loss 
of hogs from eating poison found on 
premises adjoimng its shipping pens, 
hut not under its control, where a 
dippmg vat for stock was in opera¬ 
tion, and on which premises the hogs 
strayed while in the shipper's pos¬ 
session and before delivery, or tender 
to the carrier, the earner under such 
circumstances owing the shipper no 
duty either to keep such premises 
free from poison or to prevent the 
hogs from rea^hing^ the same, and 
the care taken by the shipper and his 
agents to prevent the hogs from eat¬ 
ing the poison not being material — 
Lancaster v. Pitzer. Tex.Com.App., 
228 S W- 923, reversing, Civ.App., 
211 S.W. 313. 


'81- S.C—Parler v. Davis, 115 S.E. 

818, 123 S C. 39. 

10 C.J. p 232 note 78. 

Recall of directions 

If the shipper, even after complete 
delivery to the carrier for immediate 
transportation, recalls his directions 
as to immediate shipment and re¬ 
quests the earner to postpone the 
transportation for a designated time, 
the liability of the earner changes 
from that of a common carrier to 
that of a warehouseman only on the 
request by the shipper and a com¬ 
pliance therewith. Under these cir¬ 
cumstances. if the goods are destroy¬ 
ed after such a request has been 
granted, the earner is not liable ex¬ 
cept on proof of negligence.—St. 
Louis, etc., R. Co. v. Montgomery, 39 
Ill. 335. 

Shipment prevented by injunction 
Where railroad had no shipping 
directions for cotton and shipment 
was prevented by injunction, it held 
the cotton as warehouseman, and 
was liable only for negligence — 
Hynds v, Scheff, CLCA-OkL, 46 E.2d 
275. 

82. N.C —^Howell V. Seaboard Air 
Line R. Co., 119 SB. 198, 186 N.C. 
239. 

10 C J. p 232 note 79. 

83- N.M —^MaeVeagh v. Atchison, 
eta, R. Co, 5 P- 457, 3 N.M. 205. 

84. Tex—^Texas & N. O R Co. v 
Wrenn, CivA.pp, 69 S.W.2d 156, 
error refused 
10 C J. p 233 note 86. 

Delivexy incomplete 
Where delivery of cotton by a car¬ 
rier to a compress company as agent 
of the consignee’s assignee was not 
complete when the cotton was de¬ 
stroyed by fire, the earner is liable 
as such rather than as a warehouse¬ 
man.—^Texas & N O R Co. v. Wrenn, 
Tex.CivA.pp., 69 S W.2d 156, error 
refused. 


Final transfer by carrier 

Where goods were consigrned to 
place m Texas, care of third person, 
“not for purpose of delivery," ulti¬ 
mate delivery being to consignee in 
Mexico, and it was the custom of the 
carrier after goods had been changed 
to Mexican car to transfer them across 
border to carrier in Mexico, payment 
of freight and notice to carrier by con¬ 
signee that he had transferred goods 
to Mexican car was sufficient to ren¬ 
der earner liable, as a carrier, and 
not as warehouseman for negligent 
delay m transporting the car where¬ 
by goods were destroyed by fire, no 
formal acceptance being necessary.— 
Gte.lveston, H. & S. A. Ry. Co v. La 
Tolteca Cia de Cemento Portland, S 
A., Tex-CivApp., 204 S.W. 1016. 

j^oss before lapse of time fox re¬ 
moval 

(1) Under bill of lading providing 
that “property not removed” within 
forty-eight hours after notice of ar¬ 
rival may he kept in car subject to 
reasonable charge for storage and 
carrier’s liability as warehouseman 
only, carrier was liable as carrier 
for loss of goods within forty-eight 
hours after notice, although con¬ 
signee broke seals, accepted ship¬ 
ment, and began unloading.—^Mark 
Owen & Co. v. Michigan Cent R Co., 
125 NE. 767. 291 Ill. 149. certiorari 
granted Michigan Cent R Co v. 
Mark Owen & Co, 40 S.Ct 483, 253 
U S 481, 64 L.Ed. 1023, and affirmed 
41 set 554, 256 US. 427, 65 L.Ed- 
1032. 

(2) In suit by consigmee’s assignee 
against railroad whose bill of lading 
provided that its liability should be 
that of warehouseman only for cot¬ 
ton destroyed by fire occurring after 
expiration of free time allowed by 
its tariffs for unloading, evidence 
showed that such free lime had not 
expired when cotton was destroyed 
by fire and, hence, earner was liable 
as such.—Texas & N O R Co. v. 
Wrenn, Tex.Civ.App, 69 S.W.2d 156, 
error refused. 
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cation. It contemplates that, after the goods are 
once committed to the carrier, its possession and 
control over them continues over every mile of the 
route, and during every hour of the time until the 
arrival of the goods at the point of destination. 
Therefore, where at some point on the journey the 
goods are by agreement of the owner temporarily 
out of the possession and control of the carrier, 
and where the same are actually in the possession 
of the owner or some one as his agent, the relation 
of the carrier to the goods is not that of an insurer, 
and if the goods are, without its fault, destroyed 
while so out of its possession, the carrier cannot 

be held responsihle.85 

Storing; placing on sidetrack. Railroads usually 
have freight houses in which the goods are placed 
on reaching their destination, and in the absence 
of some contract or usage by which the consignee 
is bound to unload from the cars, their liability as 
carrier is not reduced to that of warehouseman un¬ 
til the goods are placed in the freight house, ready 
to be taken by the consigneebut where the car¬ 
rier is not required or expected in the usual course 
of busmess to remove the freight from the cars, as 
in the case of grain in bulk, coal, lumber, and the 
like, delivery of the car in a safe and convenient 
position for unloading at the elevator, warehouse, 
or other place designated by the contract or required 
in the usual course of business,, or where no place 
of delivery is thus designated or required, on its 
sidetrack in the usual and customary place for un¬ 
loading by consignees, together with notice to the 
consignee and a reasonable time allowed for the re¬ 
moval in those jurisdictions where this is necessary. 


terminates the liability of the carrier as such,®*^ al¬ 
though It still continues liable as warehouseman, 
as is discussed in § 156 infra. Nevertheless, even 
under these circumstances, it is the duty of the car¬ 
rier to place the car in a reasonably safe and ac¬ 
cessible place for unloading, and, until it does so, 
the carrier’s liability as such continues.Storage 
of goods by a carrier, in case of an extraordinary 
interruption of service, before reaching its destina¬ 
tion reduces the carrier’s liability to that of a ware¬ 
houseman, following notice of such action given to 
the consignee.Sd Delivery to the consignee’s pri¬ 
vate tracks is a sufficient delivery to release the car¬ 
rier from liability as such, as to the cars delivered.®o 
This is so although the delivery was subject to the 
right of inspection. Such a delivery nevertheless 
places the cars under the dominion of the consignee, 
and the carrier thereafter has no right to interfere 
with that dominion unless on inspection the con¬ 
signee rejected the cars and notified the carrier of 
that fact.®^ However, in the case of goods shipped 
under an order notify bill of lading, the unauthor¬ 
ized placement of the goods on a siding is a mere 
tender of delivery, not justifying an unlawful 
seizure by the consignee.®^ 

Rules specially applicable to express companies. 
The general rule is that the liability of an express 
company as a common carrier docs not end until 
it has made or tendered a personal delivery of the 
goods to the consignee or owner, or to some person 
authorized by him to receive them,®^ but if by rea¬ 
son of inability to find the consigpoee, or the con¬ 
signee’s refusal to receive the goods, delivery is 
not completed, the carrier is liable only ior safe¬ 
keeping as bailee for hire.^^ 


85u Ala—Barron v. Mobile, etc., K 
Co., 56 So. 862, 2 Ala.App. 555. 

10 C J. p 233 note 87. 

80L Tenn.—Pennsylvania R. Co. v 
Naive, 79 SW. 124, 112 Tenn. 239, 
64 LRA 443. 

10 C.J. p 233 note-89. 

87- Vt.—Charles Bianchl & Sons v 
Montpelier & W R. R Co, 104 A 
144, 145, 92 Vt. 319. 

10 C J. p 233 note 90. 

The Corpus Xiuis text has been 
cited with approval in Charles Bian- 
chi & Sons V. Montpelier & W R. R. 
Co., supra. 

881 N C —^Brooks Mfg. Co. v. South¬ 
ern R. Co., 68 SB 243, 152 N.C. 
665 

10 C.J. p 233 note 92. 

89- Wis —Conkey v. Milwaukee, etc., 
R. Co., 31 Wis. 619. 11 Am.R. ‘630 

90- Ga.—Georgia Cotton Co. v. Cen¬ 
tral of Georgia Ry. Co., 91 SJE. 
933, 19 Ga.App. 576. 


Vt—Charles Bianchi & Sons v Mont¬ 
pelier & W. R. R Co, 104 A. 144, 
92 Vt. 319. 

10 C J. p 233 note 93. 

At owner’s risk 

Where cotton was shipped by 
plaintifl for delivery to its agent, a 
compress company, on its track, such 
track was a private or other siding 
within provision of bill of lading 
that property delivered on private or 
other siding should be at owner’s 
risk after cars are detached from 
trains—Georgia Cotton Co. v. Cen¬ 
tral of Georgia Ry Co, 91 SB 933, 
19 Ga App 576. 

xrounegotlable bill of 

Where under a nonnegotiable bill 
of lading property was delivered on 
private siding in accordance with 
the bill of lading, the terminal cai^ 
rier had a right to act upon the basis 
that the shipper, who was also con¬ 
signee, still held the bill of lading, 
and the -property could be placed up¬ 
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on the siding without receipt of the 
bill of lading and without notifying 
the consignee.—Charles Bianchi & 
Sons V- Montpelier & W. R R. Co, 
104 A 144. 92 Vt. 319 

91- Mo.—^Kingman St. Louis Impl. 
Co. V. Southern R. Co, 112 S W- 
721.'133 Mo App. 317. 

99- Ga.—George C Speir & Co v. 
Atlantic Coast Line R Co, 140 S. 
B. 43, 37 Ga App 283 
93- Ala—American Ry Bxpress Co 
V. Stanley. 92 So 642. 207 Ala 380 
Ind —^American Ry Bxpress Co v 
Rhody, 143 NE. 640, 84 Ind.App. 
283 

The CoipTLS JTiuls text 

(1) Is quoted with approval in 
American Ry. Bxpress Co. v. Santa 
Anna Gas Co, TexCiv.App, 250 SW. 
271, 273. 

(2) Is cited with approval in 
American Ry. Express Co v. Stan¬ 
ley, 92 So. 642, 643, 207 Ala 380. 
94. W.Va.—^Hutchinson v. U. S. Ex- 
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§ 153. Notice of Arrival of Goods and 

Reasonable Time to Remove Goods 

a. Express companies 

b. Other common carriers 

a. Express Compsmies 

Where the general rule requiring express companies 
to deliver goods transported to the consignee’s residence 
or place of business has been dispensed with, the con¬ 
signee is entitled to notice of arrival and a reasonable 
time to remove before the carrier’s liability ceases and 
it becomes liable as a warehouseman only. 

Where by usage, custom, or special contract, the 
general rule discussed in § 152 requiring the deliv¬ 
ery at the place of business or at the residence of 
the consignee is dispensed with, the consignee is in 
all cases entitled to notice of the arrival of the 
goods and a reasonable time thereafter in which 
to remove them before the carrier’s liability as in¬ 
surer ceases and that of warehouseman attaches^® 
However, when the goods have been transported 
safely to their destination, and the consignee has 
been notified of their arrival and a reasonable op¬ 
portunity has been allowed him to remove them, the 
liability of the express company thereafter is that of 
a warehouseman Special instructions on the 
shipping tag of express packages for notification 
of the consignee are not binding on an express com¬ 
pany, operating under the rules and regulations of 
the interstate commerce commission, since such reg- 
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Illations are controlling on both parties to the ship¬ 
ping contract.®^ 

b. Other Oominon Carriers 

(1) Notice of arrival 

(2) ' Time of removal 

(1) Notice of Arrival 

(a) Necessity 

(b) Requisites and sufficiency of notice 

(c) Circumstances excusing notice 

(a) Necessity 

Although not required in some Jurisdictions or under 
contracts dispensing therewith, notice of arrival of goods 
must usually be given the consignee and a reasonable 
time allowed for removal before the carrier’s liability as 
such will be terminated. 

It is the general rule that the carrier’s liability 
as such does not terminate nor its less stringent lia¬ 
bility as warehouseman commence until notice has 
been given to the consigpnee of the arrival of the 
goods,®* and, as discussed in subsection b (2) of 
this section, a reasonable time after such notice for 
removal of the goods has elapsed. The rule has 
been held to apply, although the consignee knew 
the probable date of shipment and the probable date 
of arrival,®® and it has been further held that con¬ 
signees of freight, even though it is of perishable 
nature, are not bound to make inquiry at the office 
of the carrier therefor in the absence of notice of 
arrival, and that too, although they have reason to 


CABRIEB8 . 


press Co., 59 S.E. 949, 63 W.Va. 128, 
131, 14 L..RA,NS, 393, 

10 C.J. p 234 note 96. 

95. Ind—American Ry Express Co 
V. Rhody, 143 NE. 640, 84 Ind. 
App. 283. 

10 CJ. p 234 note 98. 

Tlie Coxpas JTiuis text has been 
cited with approval in American Ry 
Express Co. v. Stanley, 92 So. 642, 
643, 207 Ala. 380. 

Xntentioii of parties 

In action involving question of ex¬ 
press company's liability for meat 
stolen from its storehouse, in which 
the express company claimed that 
its liability was that of a warehouse¬ 
man, it was shown that it was the 
intention of the parties that delivery 
was to be made at the railroad de¬ 
pot, and not to consigmee at his resi¬ 
dence or place of business.—Ameri¬ 
can Ry. Express Co. v. Rhody, 143 N. 
K 640, 84 Ind App. 283 

96. Ala —Southern Express Co v 
HoUand, 19 So. 66, 109 Ala. 362. 

97- Mo.—Wall V. American Ry. Ex¬ 
press Co, 272 S W. 76, 220 Mo. 
App. 989. 


9a. Ala—Louisville & R*. R Co. v. 

Hestle, 75 So. 885, 200 Ala. 137. 
Ma—Atlantic Coast Line R. Co v. 

Sandlin, 78 So. 667, 75 Fla 539. 

La—^Marion T, Fannaly, Inc, v. Illi¬ 
nois Cent R. Co, App, 160 So 131 
—Swift & Co. V. Texas & P. Ry. 
Co., 6 La.App 7. 

Md.—Payne v. Roe, 122 A 322, 143 
Md. 282 

N J.—^Kock V. Delaware, L. & W. R. 

Co, 110 A 128, 94 NJ.Law 30. 
N.T—Bragg v. Taylor, 199 N.TS 
156, 205 App Div. 59, affirmed 142 
NB, 327, 236 NY. 666—Bobzein v 
^ New York Cent R Co. 176 NYS 
407, 187 App Div. 767. 

10 C J p 236 note 9. 

The Corpus Jhxis text has been 
cited with approval. 

Md—Paine v. Roe, 122 A 322, 324, 
143 Md. 282. 

N.Y.—^Bobzein v. New York Cent. R 
Co, 176 NYS. 407, 411, 187 App 
Div 767. 

Actions 

(1) Under a statute providing that 
a carrier shall give notice of arrival 
of goods to the consignee and, on 
failure to do so, it shall be held to 
pay to the person injured thereby the 
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actual amount of damages so sus¬ 
tained, a consignee must sue within 
the time allotted by statute —^Mis¬ 
souri Pac R Co V. Armstrong, 44 
SW2d 1093. 184 Ark 1076. 

(2) Such cause of action accrues 
as^of the lime when it came to the 
consignee’s notice that he had not 
been notilled of such arrival—^Mis¬ 
souri Pac. R. Co. V. Armstrong, su¬ 
pra. 

Notice under freight bill provision 
Where a freight bill provided for 
notice of arrival to be given a des¬ 
ignated party, notice to such party 
was sufficient, and thereafter the 
carrier held the goods as a ware¬ 
houseman—^Texas & N O Ry. Co. v. 
Patterson & Roberts, Tex Civ.App, 
192 SW. 585. 

The basis for this rule is that it 
is unreasonable to insist that the 
consignee shall be in constant at¬ 
tendance on the carrier’s office to as¬ 
certain whether the goods have ar¬ 
rived.—^Moses V. Boston, etc, R. Co., 
32 N.H. 523, 64 Am D. 381. 

99- Mich—Walters v. Detroit Unit¬ 
ed R. Co.. 102 N.W. 745, 139 Mich. 
303. 
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believe that the shipment is overdue.^ 

In other jurisdictions following the so called 
"Massachusetts rule,” it is held that when the goods 
have reached their destination and are placed in a 
position of reasonable safety, ready for delivery to 
the consignee, the carrier’s duty as a carrier termi¬ 
nates without regard to notice to the consignee ^ 
In still other jurisdictions, although the consignee is 
allowed a reasonable time in which to remove goods 
before the carrier’s liability as such ceases, the 
view is taken that the consignee is not entitled to 
notice of the arrival of the goods, but is bound to 
take notice of such arrival, and has only a reason¬ 
able time thereafter in which to remove them re¬ 
gardless of notice.^ In such jurisdictions a car¬ 
rier’s unauthorized and wrongful removal of goods 
from their place of destination, after delivery there, 
imposes on it the duty to notify the owner of the 
probable date of return thereto, and an omission 
of such duty subjects the carrier to absolute liability 
for loss occurring between the dates of their return 
and the owner’s knowledge thereof,^ and to make 
the general rule again applicable such notice must 
be given.5 A limitation of the principle allowing 
reasonable time but making no provision for notice 
is also recognized in cases where the goods do not 
arrive on time. In these circumstances it is held 
that the carrier’s liability as such does not terminate 
until notice is given to the consignee of the arrival 
of the goods;® and, of course, the rule has no ap¬ 
plication where the contract for transportation spe¬ 
cially requires notice, as discussed later in this sec¬ 
tion. 

A statute requiring the mailing of notice to the 
consignee has been held to have no application 
where the carrier’s liability, either as such or as a 
warehouseman, had terminated by delivery to the 


consig^ee.^ 

Under contract requiring notice. The duty of the 
carrier as to giving notice may be controlled by con¬ 
tract between the shipper and the carrier.® Where 
notice is provided for by contract the requirements 
of the contract in this regard must be complied 
with, and it makes no difference whether or not no¬ 
tice IS required by common law or by statute in the 
jurisdiction where the contract is made,® and, on 
the other hand, there is a corresponding duty on 
the part of the consignee to put himself m a posi¬ 
tion to receive the notice.^® 

Under contract dispensing with notice. Where a 
bill of lading provides that, in case packages are 
consigned to a station which has no agent, the ship¬ 
per authorizes the carrier on arrival of the train 
by day or by night to deposit the goods on the plat¬ 
form, whether there is anyone there to receive them 
or not, and that the shipper agrees that the carrier’s 
liability shall end on such deposit which shall be 
considered a delivery to the consignee, no notice of 
arrival of the goods is required.^^ A delay of fifty 
minutes in the arrival of such train will not oper¬ 
ate to take the case out of the provisions of the con¬ 
tract and render a notice necessary.^® 

(b) Requisites and Sufficiency of Notice 

Notice, If necessary, must be given to the consignee 
or his agent in a manner which definitely and sufficiently 
informs him of the arrival of his goods. Such notice 
should be promptly given, unless the time of giving no¬ 
tice IS prescribed by statute, in which case compliance 
must be had therewith. 

The notice must be given to the consignee or to 
his duly authorized agent,i® unless the shipper is 
also consignee and designates a person whom the 
carrier is to notify at the place of delivery, in which 
case, if notice is given to such person, notice to the 


1- Tenn —^Pennsylvania R. Co. v. 
Naive, 79 S W. 124. 112 Tenn. 239, 
64 LRA. 443. 

2. Ill.—Phillipson & Co. V. Grand 
Trunk Western Ry. Co, 238 Ill 
App 251. 

10 C.J p 234 note 1. 

3- Vt—Kommel & Son v. Cham¬ 
plain Transp Co. 105 A. 253. 93 
Vt 1. 2 A.L. R 275. 

10 C J p 236 note 6. 

XTsagre must be of established and 
general nature in order to impose 
duty on railroad to notify consignees 
of arrival of freight at destination — 
Saunders Bros v Payne, 116 S B. 
349, 29 Ga-App. 615. 

4b W Va —^Belknap v. Baltimore & 
O R Co. 91 S.E. 656. 79 W.Va. 
691, L.RA.1917D 916. 


5. WVa—^Belknap v. Baltimore & 
O R Co., supra. 

6b Mo—Dancinger v. Chicago, etc. 

R Co, App. 182 SW. 120. 

10 C J p 236 note 7 

7- Ga—Georgia Cotton Co. v. Cen¬ 
tral of Georgia Ry. Co, 91 S E 933, 
19 Ga.App. 576 

8. Ala—Southern R Co. v. W T. 
Adams Mach. Co, 51 So. 779, 165 
Ala 436. 

Ill—See H S. Gile Grocery Co. v. 
Chicago & N W R Co. 205 Ill 
App 272 

10 C J. p 237 note 14. 

9- Mich—^Ithaca Roller Mills v. Ann 
Arbor R. Co. 186 N.W. 516. 217 
Mich. 348. 

10 C J p 237 note 15. 

la Ark.—St. Louis, etc., R Co. v. 
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Townes, 124 S.W 1036, 93 Ark. 430, 
26 LRA,NS. 572 

11- Mo.—^Morrison Tent, etc., Co v. 
Illinois Cent R Co, 175 S W. 220, 
190 Mo.App 67. 

12. Mo —^Morrison Tent, etc , Co v. 
Illinois Cent. R Co., supra. 

13. Ill—^Aurora Automatic Machin¬ 
ery Co. V. Chicago, B & Q R Co., 
217 Ill App 60 See Pittsburgh. C., 
C. & St. Li. R Co. V. Templeton, 
210 Ill App 377. 

N.C.—^Acme Mfg. Co. v. Tucker & 
Nobles. Ill SE 525. 183 N.C. 303. 
10 C J p 238 note 19. 

Ifotlco to idilpper InsnfELcient un¬ 
der a bill of lading consigning goods 
to shipper's order and requiring no¬ 
tice to be given to shipper's agent at 
destination —^Missouri & N. A. R. 
Co. V United Farmers of America, 
292 SW. 990, 173 Ark. 677. 
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shipper consignee is not necessary.^^ An original 
consignee, however, who has surrendered his right, 
title, and interest to the goods, is not entitled to 
notification of arrival from the carrier.^5 

The notice must be in writing if a statute so pro¬ 
vides hut in the absence of such requirement a 
verbal notice will suffice.^^ A mere newspaper pub¬ 
lication is not sufficient.1^ In the absence of stat¬ 
ute, personal service on the consignee is not neces¬ 
sary; the sending of notice to the consignee through 
the mail will ordinarily satisfy the requirements of 
the rule,i^ although the mailing of notice to the 
place of delivery where the consignee was known 
not to be doing business and where the notice would 
not be received will not suffice.^® 

Where the consignee’s address appears on the 
billing, or is known, notification of arrival of ship¬ 
ment must be given at that address.^^ If, however, 
the consignee’s address is not known, the carrier is 
not bound to look for him at any place other than 
that of destination.^^ 

It is not incumbent on the carrier to give notice 
that goods must be removed in a particular time, or 
to give notice that a charge will be made for stor¬ 


age, unless the goods are promptly removed before 
Its liability as an insurer can cease.-^ Notice of 
the receipt of a class of goods altogether different 
from those which the consignee expected and which 
it had ordered is insufficient, and the consignee is 
excused from paying any attention to such notice.^^ 
Notice of a right of inspection under an “order 
notify” bill of lading need not be given.25 

A consignee, having failed within the allotted 
time to object to the sufficiency of notice of arrival 
of goods, is not allowed afterward to claim that it 
was insufficient^® Ordinarily the burden of proof 
is on the carrier to show notice in order to relieve 
Itself of liability as insurer, but notice may be pre¬ 
sumed without proof where the course of dealing 
between the parties is one under which the carrier 
always g^ave notice.^^ 

Time of giving notice. Notice of arrival of the 
goods must be given within the time, if any, pre¬ 
scribed by statute^® or by the rules of the interstate 
commerce commission, if the shipment is subject 
thereto.^® In any event prompt notice should be 
given, especially where the goods are of perish¬ 
able nature.®® A notice written before but not 


14k Ala—& L M. Warten Cotton, 
Co. v. Southern Ry. Co, 94 So. 726, | 
208 AJL 417. 

N.Y.—^Porter v. Pennsylvania R Co., 
215 N.T S. 727, 217 App Div. 49, 

Va.—^Jenmng^ Automatic Dump Body 

V. Virginian Ry. Co, 119 S.E. 147, 
137 Va. 207. 

15. Md —^Monongahela Ry. Co. v 
Read. 127 A. 739, 147 Md. 144. 

lei N.C.—Citizens, etc.. Bank v. 
Southern R Co. 69 S E 261, 153 N. 
C. 346—Poythress v. Durham, etc, 
R. Co., 62 SE 515, 14S N.C. 391, 18 
LR.A.,N.S., 427. 

17. Ala—& L. M. Warten Cotton 
Co. V. Southern Ry. Co, 94 So. 726, 
208 Ala. 417. 

10 C J p 238 note 22. 

Telephoiie 

Under a statute requiring notice 
of freight arrivals to he by mail or 
otherwise, notice by telephone is suf¬ 
ficient—H & L. M Warten Cotton 
Co. V. Southern Ry Co, 94 So. 726, 
208 Ala 417. 

la. Ga—^Rome R. Co. v. Sullivan, 
14 Ga 277. 

10 C J. p 238 note 20. 

19. Ark —Spears v. Missouri Pac 
R. Co, 39 S W.2d 727, 183 Ark. 945 
10 C J p 238 note 23. 

Begistered letter 

Law requirmg railroad to give 
constructive notice by registered let¬ 
ter of arrival of shipment to con¬ 
signee was abrogated by subsequent 
legislation and regulations approved 


pursuant thereto which permitted a 
carrier to adopt notice by regular 
mail —Spears v Missouri Pac. R. Co., 
39 SW2d 727, 183 Ark. 945. 

20. Mo.—National Bank of Com¬ 
merce V. Southern R. Co., 115 SW. 
517, 135 Mo App. 74. 

21. Mo.—^Milne Lumber Co. v. Michi¬ 
gan Cent. R. Co., App., 57 SW.2d 
732. 

Consignee’s address on iiiiii-ng 

Freight classification rule that 
shipper could not require carrier to 
notify consignee at address other 
than destination of shipment unless 
otherwise provided was inapplicable, 
where consignee’s address appeared 
on billing.—^Milne Lumber Co. v. 
Michigan Cent. R. Co., Mo App., 57 S 

W.2d 732. 

22. Tex.—^Texas & N O Ry. Co. v. 
Patterson & Roberts, Civ App, 192 
SW. 585. 

23. S.C —^Knight v Southern R. Co., 
67 S E 16, 85 S C. 78 

24. Mich—Wood V. Michigan Cent. 
R Co, 151 NW 601, 184 Mich 672. 

as. U S.—^Director General of Rail¬ 
roads V. Lewis B Sands Co, C.C. 

AN.Y, 271 P 85. 

2€L Ind —^Ross v. Indiana Natural 
Gas & Oil Co, 130 N.E 440, 78 Ind 
App 219, rehearing denied 131 N 
B 794, 78 lnd.App. 219. 

Notice to servant 

Consignee not objecting, within 
time allowed by earner’s demurrage 
rules to sufilciency of notice of ar¬ 
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rival given "in substantial compli¬ 
ance” therewith, whether in writing 
or otherwise, cannot afterward ques¬ 
tion sufficiency of notice, and having 
acted on information received 
through telephone and telegraph op¬ 
erator in Its office, cannot question 
his authority, relation with him be¬ 
ing that of master and servant rath¬ 
er than principal and agent—Ross v 
Indiana Natural Gas & Oil Co, 130 
NB 440, 78 Ind App. 219, rehearing 
denied 131 NB. 794, 78 Ind App 219. 
27- Wis—Wood V. Milwaukee, etc, 
R. Co., 27 Wis. 541, 9 Am R 465 

28. Ala—Southern R Co v. W. T 
Adams Mach. Co., 51 So 779, 165 
Ala. 436 

10 C J. p 238 note 28. 

29- Miss —Mobile & O. R Co v. 

Jensen, 139 So 840, 162 Miss. 741. 
Shorter notice 

Under a rule of the interstate com¬ 
merce commission providing that no¬ 
tice of arrival shall be given within 
twenty-four hours unless agreed to 
in writing, the only way the shipper 
and carrier can provide for the giv¬ 
ing of a shorter notice is by w-ritten 
contract expressly providing there¬ 
for, and such a stipulation should be 
noted on the bill of lading, because 
the bill of lading is the contract of 
shipment bet'ween the parties —^Mo¬ 
bile & O R Co V. Jensen, 139 So. 
840, 162 Miss. 741. 

30. Wis—^Uber v. Chicago, etc. R. 

Co, 138 NW. 57, 151 Wis 431. 

10 C.J. p 238 note 29. 
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mailed until after the goods were destroyed is, 
of course, insufficient and so is a notice given 
on the morning of the arrival of the goods at their 
destination stating that the car would he delivered 
in the usual course of business.^^ Under a statute 
providing that a carrier shall be liable only as 
warehouseman after it has used due diligence to 
notify the consignee of the arrival of the goods, 
what is due diligence depends on the circumstances 
of the case.33 

(c) Circumstances Excusing Notice 

A carrier may be excused from giving notice of ar¬ 
rival under circumstances which show actual knowledge 
of arrival on the part of the consignee or indicate an 
impossibility of giving such notice for which the carrier 
is not responsible. 

Circumstances may exist which will excuse the 
carrier from giving notice. The carrier is excused 
from giving notice to the consignee, even when 
required so to do by statute, when the consignee is 
already aware of the arrival of the goods.^^ Since 
no rule requires a carrier to do what by the exercise 
of due effort it cannot do,^® provided due diligence 
is used under the circumstances,^® the absence of 
notice is also excused where the consignee has no 
residence or place of business at the point to which 
the goods are sent, and his address is unknown to 
the carrier and cannot be ascertained by the exer¬ 
cise of due diligence,^^ or where a shipment is not 
properly addressed to the consignee’s usual place 


of business.38 Under these circumstances the car¬ 
rier can place the goods in its warehouse, and after 
keeping them a reasonable time, if the consignee 
does not call for them, its liability as carrier ceases 
and it remains liable simply as a warehouseman ^9 
Notice is also excused where the consignee’s place 
of business was closed on account of the day on 
which the goods arrived being a holiday,^® or where 
the consignee had not called for his mail and would 
not have received the notice if it had been given.**^ 

(2) Time of Removal 

The consignee must use diligence In removing goods 
after their arrival, or, where he is entitled to notice of 
their arrival, after such notice has been given. 

Because of the exceptional and arbitrary charac¬ 
ter of the insurance feature of the contract of car¬ 
riage, it necessarily follows that the consignee is 
bound to observe diligence in removing the goods.^^ 
The duty of the consignee to receive the goods, it 
is said, is as imperative as is the duty of the carrier 
to deliver. The stringent liability of the carrier 
cannot be continued at the option or to suit the con¬ 
venience of the consig^ee.^* Where the parties by 
the contract between them have set a limit on the 
time within which the consignee is to remove the 
goods, such as a provision in the bill of lading that 
the goods are to be removed within forty-eight 
hours after notice of arrival, the extraordinary li¬ 
ability of the carrier terminates with the expiration 
of that time,^^ notwithstanding it was raining dur- 


31. Cal.—^Reeder v. Wells, 113 P. 
342, 14 Cal App. 790. 

32. Cal—Jolly v. Atchison, etc., R 
Co, 131 P. 1057, 21 CalJ^pp. 368. 

10 C J p 238 note 31. 

33. Tex.—St. IjOUIS, etc, R. Co. v. 
Hicks, Civ.App, 158 S.W. 192. 

34. Ala—& L. M. Warten Cotton 
Co V. Southern Ry. Co, 94 So. 726, 
208 Ala. 417. 

10 C J. p 239 note 33. 

Knowledgre of asrent 

Failure to notify consigrnor of ar¬ 
rival of shipment consigned to him¬ 
self, would impose no liability, where 
person with whom consignor had 
made arrangements to accept deliv¬ 
ery knew of their arrival in good 
condition.—^Rosenbaum v. Northern 
Pac. Ry. Co., 172 P. 238. 101 Wash. 
225 

ITotice tlLTOugh another source 

Where a carrier misaddressed a 
notice of arrival of goods, but the 
consigmee later received notice 
through the warehouse in which 
such goods had been stored, the car¬ 
rier IS excused from giving notice 
and the consignee may not recover 
for loss to the goods caused by his 
negligence in not obtrining them 


from the warehouse within a rea¬ 
sonable time.—^Hunt v. New Tork 
Cent. R. Co., 173 NTS. 465. 

Written, notice to the consigruee of 
goods from the carrier of their ar¬ 
rival is not necessary, where the con¬ 
signee has actual notice of the fact. 
—Wichita Valley Ry. Co. v. Golden, 
TexCiv.App., 211 S.W. 465. 

35. Me.—^Brown v. Railway Express 
Agency, 188 A. 716, 134 Me. 477. 

361 N.Y.—Sherman v. Hudson River 
R. Co., 64 N.Y. 254. 

Tenn —^Butler v. East Tennessee, 
etc., R Co, 8 Lea 32. 

10 C J. p 239 note 34. 

3!7- Md—^Paine v. Roe, 122 A. 322, 
143 Md 282 
10 C J. p 239 note 34. 

Shipper also consignee 

(1) Shipper, consigming freight to 
himself, where he is not known with¬ 
out furnishing city address or mak- 
mg demand on terminal carrier, can¬ 
not complain of earner's failure to 
give notice of arrivaL—Seaboard Air 
Line Ry. Co. v. France, 111 So. 248, 
92 Fla. 1102. 

(2) One who delivers property to a 
carrier consigned to himself at a 
place where he does not reside, and 
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has no representatives or place of 
business, is bound to put himself in 
a position to receive notice, and, fail¬ 
ing to do so, cannot be heard to com¬ 
plain that notice was not given — 
Rosenbaum v. Northern Pac. Ry Co, 
172 P. 238, 101 Wash 225. 

38l Ark.—American Standard Jewel¬ 
ry Co. V. Witherington, 98 S W. 
695, 81 Ark 134. 

39- Minn—^Derosia v. Wmona, etc., 
R Co, 18 Minn. 133. 

4lli N.Y.—^Ely V. New Haven Steam¬ 
boat Co, 53 Barb. 207. 

41- W-Va—^Hutchinson v TJ. S Ex¬ 
press Co, 59 SE. 949, 63 WVa. 
128, 14 L.R.A,NS., 393 
4a. Mo —Ginnochio-Jones Fruit Co 
V. Missouri, etc, R. Go, 134 S.W. 
1028, 153 Mo App. 598. 

10 C J p 243 note 69. 

43. N Y.—^Tarbell v. Royal Exch. 
Shipping Co., 17 N.B. 721, 110 N.Y. 
170, 6 Am.S R 350—^Redmond v, 
Liverpool, etc.. Steamboat Co., 46 
N.Y. 578, 7 Am.R 390. 

44. Ill.—^Mark Owen & Co v. Michi¬ 
gan Cent R Co, 125 NE. 767, 291 
111. 149, certiorari granted Michi¬ 
gan Cent R. Co. v. Mark Owen & 
Co., 40 set. 483. 253 U.S. 481, 64 
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ing part of that time, at least where a reasonable 
time to remove the goods remained after the rain 
stopped and before the expiration of the time fix¬ 
ed but the consignee is entitled to such time in 
which to remove the goods, and during that time 
the carrier is at least bound to use reasonable dili¬ 
gence to protect it from injury.^® 

In the absence of an express stipulation in the 
agreement of carriage referring thereto, a conflict 
prevails as to the right of a consignee to have a 
reasonable time in which to remove goods after 
their arrival. 

Under the so-called Massachusetts doctrine whidi 
now prevails m that state and several others, when 
the goods have reached their destination and are 
placed in a position of reasonable safety, ready for 
delivery to the consigpciee, the carrier’s duty as car¬ 
rier terminates and that of warehouseman begins 
without regard to a reasonable time for the removal 
of the goods.^7 In other jurisdictions, however, 
irrespective of whether or not the consignee is en¬ 
titled to notice of the arrival of his goods, when the 


goods have arrived at their destination, the liability 
of the carrier as such continues until the consignee 
or his agent has had a reasonable time in which to 
remove them.^® 

From what period time computed. Where notice 
of the arrival of the goods must be given the con¬ 
signee, or where notice is specially provided for in 
the shipping contract, the reasonable time in which 
such goods must be removed commences to run only 
after such notice is given the consignee of the ar¬ 
rival of the goods, or after actual knowledge by 
him of such arrival.^® Under a uniform bill of 
lading, allowing forty-eight hours for removal after 
notice of arrival of goods, such period begins to 
run from the lime notice is properly mailed to the 
owner,®® and a notice given before a shipment 
reaches the point of delivery is msufiicient to start 
the running of such period.®^ 

What constitutes a reasonable time for the re¬ 
moval of goods will in general depend on the cir¬ 
cumstances of each particular case,®^ unless the 


Li-Bd. 1032, and affirmed 41 S Ct 
554. 256 TJ.S 427, 65 I^Ed. 1032 
45w Iia.—Wood V Louisiana & A. 
Ry Co., 104 So 306. 158 La. 504. 

4GL TCaw- —^Mangelsdorf Seed Co v 
Missouri Pac. B. Co., 280 P. 896, 
128 Kan. 729. 

La —^Wood V. Louisiana & A Ry 
Co., 104 So. 306, 158 La 564—Swift 
& Co V. Texas & P. Ry. Co., 6 La. 
App 7. 

NY.—^Bobzein v. New York Cent R 
Co, 176 NYS. 407, 187 AppDiv. 
767. 

Ohio —^Louisville & N. R. Co. v. 
Riley, 160 NB. 730, 27 Ohio App. 
188. 

CoBstmctioiL of contract 

The meanmgr of a uniform bill of 
lading- IS that the common-law liabil¬ 
ity of the carrier continues for forty- 
eight hours after placement and no¬ 
tice with respect to such part of the 
shipment as has not been removed 
—^Mark Owen & Co. v. Michigan Cent 
R Co, 214 Ill App. 94, affirmed 125 
NE. 767, 291 Ill. 149. 
xro absolute liability 

A carrier is under no absolute lia¬ 
bility for damage to grapes during 
forty-eight hours after notifying 
consignee, where such damage re¬ 
sulted from their inherent nature 
and condition—^Porter v. Pennsylva¬ 
nia R Co, 231 N.YS. 432, 224 App 
Oiv. 440 

4(7- Ga.—Central of Georgia Ry. Co 
V. Leverette, 129 S E. 292, 34 Ga 
App. 304 

Ill—^Phillipson & Co. v Grand Trunk 
Western Ry. Co, 238 111 App. 251 
10 C.J. p 234 note 1. 


40, Pla—Atlantic Coast Line R. Co 
V. Sandlin. 78 So. 667, 75 Fla. 539 
La—Swift & Co. V. Texas & P. Ry. 
Co., 6 La.App 7. 

N J —^Koch V. Delaware, L. & W. R 
Co, no A 128, 94 NJLaw 30 
NY—Crittenden v. American Ry 
Express Co. 199 NYS. 521, 205 
App Div. 228, affirmed 144 N E 899, 
238 N Y. 578—^Bragg v Taylor, 199 
NYS 156, 205 App Div 59, af¬ 
firmed 142 NB 327, 236 NY 666 
—^Bobzein v. New York Cent R 
Co, 176 NY.S 407, 187 App.Div. 
767. 

Tex—^Houston & T. C Ry. Co v. J 
W Geer & Sons, Civ App, 236 SW 
199 

Vt—^L. Kommel & Son v. Champlain 
Transp Co, 105 A 253, 93 Vt. 1, 2 
ALR 275 

Va—^New York. P. & N. R Co v 
Chandler, 106 SE 684, 129 Va. 695 
10 C J p 235 note 2. 

The Corpus JUxis text has been 
cited with approval. 

Colo.—^Denver & R G R. Co v. John¬ 
son, 193 P. 729, 69 Colo 252 
NY—^Bobzein v New York Cent R 
Co., 176 NYS. 407, 187 App.Div 
767. 

In the leading case supporting this 
view it was said that by the Massa¬ 
chusetts doctrine “the salutary and 
approved principles of the common 
law are sacrificed to considerations 
of convenience and expediency, in 
the simplicity and precise and prac¬ 
tical character of the rule which it 
establishes."—Moses v Boston, etc, 
R Co. 32 N.H 523, 543, 64 Am.D 
381. 


4ft. Kan—^Leavenworth, etc, R. Co. 

V. Mans, 16 Kan 333. 

10 C J p 239 note 38. 

50. N.Y—^Rotundo v. Erie R. Co, 
198 N.YS. 688, 120 Misc 461. 

51- Mo—^Hoyland Flour Mills Co. v 
Missouri Pac. R Co, 5 S W.2d 125, 
222 Mo App. 599, certiorari denied 
Erie R Co. v. Hoyland Flour Mills 
Co, 48 set. 433, 277 US. 586. 72 
LBd. 1001. 

NY—^Pillsbury Flour Mills Co. v 
Erie R Co, 216 NYS 486, 127 
Misc. 466, affirmed 222 N.YS 882. 
220 App.Div 826, affirmed 162 N.E 
560, 248 N Y. 649, certiorari denied 
Erie R Co. v. Pillsbury Flour Mills 
Co. 49 set SO. 278 US 645, 73 L. 
Ed. 559. 

sa. Ill—See Gilbert v Chicago & A 
R Co., 194 Ill App 481. 

Tex—^Hines v. First Guaranty State 
Bank of Aubrey, Civ.App, 228 S 

W. 668, affirmed, Com.App, 243 S 
W. 972 

10 C J p 239 note 39. 

Consignee must be diligent in re- 
noLOval of goods 

If a consignee who has received 
notice of arrival of goods wishes to 
hold the carrier liable as such for 
loss by fire, it is incumbent upon him 
at least to use diligence in removing 
the goods—American Express Co. v. 
Duncan, Tex.CivApp., 193 S W. 411. 
Reasonable time not given 

(1) "Where pecan trees arrived at 
station Friday morning, and were 
damaged by cold during Sunday, and 
consignee’s agent was not notified of 
arrival until Monday morning, con- 
{signee did not have reasonable tune 
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time for the removal is definitely fixed by statute,53 
or by the contract between the parties as expressed 
in the bill of lading.54 A rule has been laid down 
that the reasonable time to which the consigpiee is 
entitled, for the purpose of taking away the goods 
after their arrival at their destination, has no ref¬ 
erence to the peculiar situation or circumstances of 
the consignee that a reasonable time is such time 
as will enable one residing in the vicinity of the 
place of delivery, and informed of the usual course 
of business on the part of the carrier, to come to 
the place of delivery, inspect the goods, and take 
them away.®® This rule, however, has not received 
universal approval.®^ In determining what is a 
reasonable time, no consideration is to be given to 
the distance from the place of delivery at which 
the consignee lives.®® The convenience or the ac¬ 
commodation of the consignee, or his means or fa¬ 
cilities for removing the goods,®® or the fact that 
his inability to remove the goods results from caus¬ 
es that he did not produce and could not avoid,®® 
is not to be considered. He cannot defer taking the 
goods away in order to attend to other matters of 
his own, no matter how important they may be. 
The liability of a common carrier for goods in 


transit is an extraordinary liability and, although 
founded on sound principles of public policy, is not 
to be extended beyond the point where necessity for 
its existence continues.®^ 

Whether a question of law or of fact. Where 
the facts are not in dispute, the question as to 
whether the time in a particular case was reason¬ 
able IS ordinarily one of law for the court,®^ and, 
on the other hand, the question is for the jury when 
the facts are in dispute, or the inference to be 
drawn from them is in doubt.®® 

§ 154- - Where Goods Are Held at Con¬ 

signee’s Request 

Where, following transportation, goods are held by 
the earner at the request or with the acquiescence of 
the consignee, the earner’s liability as such terminates 
and it becomes liabie as a warehouseman only. 

Where at the end of the transportation the goods 
are held by the carrier at the request or with the 
acquiescence of the consignee, and for his conven¬ 
ience, the liability of the carrier as such is at an 
end and the extent of its liability is that of ware¬ 
houseman only.®'^ This is so whether the goods are 
deposited in a warehouse belonging to the carrier 


in which to remove trees before they 
were damaged —^American Ry. Ex¬ 
press Ck> V. Judd, 104 So. 418, 213 
Ala. 242. 

(2) Where consignee received no¬ 
tice of arrival of goods shipped, with 
instructions to hold until advised 
where to make delivery, after 5 
o'clock in the afternoon, and they 
were damaged by fire the same even¬ 
ing at 9 o’clock, the earner was still 
occupying the position of carrier, 
and not of warehouseman — Br&gg v.! 
Taylor, 199 NTS 156, 205 AppDiv. 
59. affirmed 142 N.E. 327, 236 NY. 
666 

(3) Other examples see 10 CJ. p 
241 note 52 

Time held reasonahle 
La— Wood V Louisiana & A. Ry Co, 
104 So 306, 158 La. 504. 

Tex —Southwest National Bank of 
Dallas V Missouri, K. & T. Ry 
Co of Texas, CivApp, 18 SW.2d 
807, error refused—^Hines v First 
Guaranty State Bank of Aubrey, 
Civ App, 228 S.W. 668, affirmed 
ComApp, 243 S.W 972. 

10 C J p 240 note 51, 

53- Ala.—^Heam v. Louisville, etc, 
R. Co, 60 So. 600, 6 Ala.App. 483 
10 C J p 239 note 40. 

Powers of corn'miRsion limited 

Under a statute which gives a rail¬ 
road commission power to prescribe 
rates for the storage of freight and 
to fix the time after its arrival when 
storage charges shall begin does not 

13 C.J.S.—20 


confer power on the commission to 
fix the time when the liability of the 
carrier ends and that of the ware¬ 
houseman begins—clones v. Southern 
R. Co., 56 S.B 666, 76 SC. 67. 

54l La—^Bonura & Co. v. New Or¬ 
leans & N. E. R. Co, 123 So 149, 
11 La App. 55. 

W.Va.—Del Signore v. Payne, 109 S. 

B 232. 89 W Va 275 
55. Ark —^Missouri Pac R Co. v 
Nevill, 30 SW 425, 60 Ark. 375, 
380, 28 LRA 80, 46 Am S R. 208 
10 C J. p 239 note 41. 

56u Md—^United Fruit Co v. N^w 
York, etc, Transp Co, 65 A. 415, 
104 Md. 567, 8 LRA,NS, 240, 10 
Ann Cas 437. 

10 C J p 239 note 42, 

57. Ky —^Lewis v. Louisville, etc, R 
Co. 122 S.W 184, 135 Ky. 361, 371, 
25 L R A .N S , 938. 21 AnmCas 527 
10 C J p 240 note 43. 

se. Miss—Gulf, etc, R Co V Per- 
guson-McKinncy Dry Goods Co^ 52 
So 797, 97 Miss 266 
10 C J. p 240 note 44. 

59- WVa—^Berry v. West Virginia, 
etc, R Co, 30 S.B 143. 44 WVa 
538. 67 Am.SR 781. 

10 C J. p 240 note 45. 

GOl Ky—Hams v. Louisville, etc, 
R Co , 9 Ky L. 392 

ei- Wash.—^North Yakima Brewing, 
etc, Co V. Northern Pac R Co, 
95 P 486. 49 Wash 375, 16 L.R.A.. 
NS, 935. 

10 C.J p 240 note 48. 
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62. Ind—American Ry Express Co. 

V. Rhody, 143 NE. 640, 84 Ind. 
App. 283. 

Tex.—^Hincs v First Guaranty State 
Bank of Aubrey, Civ App, 228 S- 
W 668, affirmed, ComApp., 243 S. 

W. 972 

10 C J p 240 note 49. 

63. Ind—American Ry. Express Co. 
V Rhody, 143 NE 640. 84 Ind. 
App 283. 

10 C J p 240 note 50. 

64. HI —^Aurora Automatic Mach 
Co V Chicago, B & Q. R Co, 217 
IlLApp 60 

10 C J p 242 note 62. 

Service 

The retention of an interstate 
shipment by a carrier as warehouse¬ 
man under the bill of lading which, 
in accordance with the published 
regulations, provides that every serv¬ 
ice to be performed under it shall 
be subject to the conditions specified, 

I among which is an express condition 
governing the carrier's responsibil¬ 
ity as warehouseman for property 
not removed within forty-eight hours 
after notice of arrival, is a terminal 
service forming a part of the trans¬ 
portation in the sense of the federal 
statute. Comp St 1913 § 8563, 49 U.S. 
C.A, § 1 (4).—Southern Ry Co. v_ 
Prescott, 36 S Ct 469, 240 U.S. 632, 
60 L Ed 836, reversing Prescott v. 
Southern Ry. Co., 83 SE. 781. 99 S. 
C 422. 
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or in that of some responsible third person, the 
carrier having no warehouse at the place of des- 

tination.®5 

§ 155- ‘ Failure or Refusal of Carrier to 

Deliver Goods When Called for 

A carrier’s wrongful refusal or failure to deliver the 
goods when called for by the consignee extends its ex¬ 
traordinary liability beyond what would be a reasonable 
time for removal of the goods. 

The carrier's liability as insurer is extended be¬ 
yond what would be a reasonable time, under ordi¬ 
nary circumstances, for the consignee to remove the 
goods by its wrongful refusal or failure to deliver 
the goods when called for,®® tmless the loss is 
shown to have occurred while it was acting as 
warehouseman.®'^ Accordingly, where delivery is 
prevented by the carrier's failure to have the goods 
in a position from which the consignee may con¬ 
veniently remove them,®® or where, by any similar 
conduct on the part of the carrier, the consignee is 
prevented without fault of his own from removing 
and caring for the goods, the carrier is liable.®® If 
the consignee calls for his goods which have arriv¬ 
ed and are stored in the depot, but is informed by 
the carrier’s agent, through mistake, that they have 
not arrived, and the goods are destroyed, the car¬ 
rier will be liable therefor.^® Some of these deci¬ 
sions proceed on the theory that the carrier’s lia¬ 
bility at the time of the destruction of the goods 
is that of an insurer, while others hold that the neg¬ 


ligence of the carrier in wrongfully detaining the 
goods is the proximate cause of the loss. However, 
this diversity of views is of no practical importance 
since the same net result is obtained under either 
view.'^i 

On the other hand, it has been held that where 
a carrier’s failure to deliver freight was not an ab¬ 
solute refusal to deliver, and did not constitute a 
conversion, the carrier’s liability as an insurer was 
not extended indefinitelyA carrier, required to 
notify a consignee and deliver on shipper’s order, is 
justified in refusing to deliver luitil the presenta¬ 
tion of such order,7® but until delivery the carrier 
IS obliged to exercise ordmary care in the preserva¬ 
tion of the goods.^^ 

§ 156. • Liability of Carrier after Expira¬ 

tion of Reasonable Time That of 
Warehouseman 

The liability of a carrier as an insurer is altered, on 
a lack of diligence by a consignee in removing goods, 
to that of a warehouseman only. 

Notwithstanding the diversity of authority as to 
what constitutes diligence on the part of a consignee 
in removing goods, as discussed in § 153 b (2) 
supra, it is well settled that, where the consignee 
has not exercised diligence in the removal of the 
goods, the extraordinary liability of the carrier as 
an insurer ceases, and he is liable from that time 
on only as a warehouseman.'^® The Carmack 


GSb Ala.—Alabama, etc., R. Co. v. 

Kidd, 35 Ala 209. 

10 C J p 243 note 63. 

66. Okl—Oklalioma, N. M. & P. Ry 
Co. V. H. M. S. Drilling Co., 229 P. 
420, 100 OkL 260. 

10 C.J. p 243 note 64. 

67- Okl.—Oklahoma, N. M & P. Ry. 
Co. V. H M. S. Drilling Co., supra. 

68. Iowa.—^Independence Mills Co. 
V. Burlington, etc, R. Co., 34 N.W. 
320, 73 Iowa 535, 2 Azn.S.R. 258. 

10 C J. p 243 note 65. 

Goods Inaccessible 
Where a. earner unloaded a cargo 
forty-eight hours before Are burned 
the dock, destroying shipper’s goods, 
which it had so covered with others 
that shipper could not remove them, 
the relation of shipper and carrier 
still obtained, and carrier was liable. 
—Dagomarsino v. Pacific Alaska N^av. 
Co., 170 P. 368. 100 Wash. 105. 

69. Okl —Schaif v Roach, 243 P. 
976, 116 Okl. 205, 46 AD.R 296. 

Tex.—Texas & N. O R Co. v. Wrenn, 
CivApp., 69 SW2d 156, error re¬ 
fused. 

10 C.J. p 243 note 66. 

Ikelivexy not completed 

Where, under evidence sustaining 


an implied findmg that a compress 
company was the agent of the ear¬ 
ner for the purpose of unloading 
cotton and issuing tickets therefor 
by means of which the earner could 
make a symbolic delivery of the cot¬ 
ton to the consignee’s assigmee, the 
transfer to the compress company’s 
warehouse was not complete and the 
a<«%xgnee was unable to get the goods 
when it sought to do so, the ear¬ 
ner remained liable as such, rather 
than as a warehouseman, to the as¬ 
signee upon the destruction of the 
goods by fire before the completion 
of the delivery.—^Texas & N" O R 
Co. V Wrenn. TexCiv.App., 69 S.W. 
2d 156, error refused. 

TO. Kan.—^Union Pac R Co. v. Moy¬ 
er, 19 P. 639. 40 Kan. 184, 10 Am 
SR 183 

10 C.J p 243 note 67 

71- Okl —Schaif v. Roach, 243 P. 
976, 116 OkL 205, 46 A.L R. 296 
The Corpus Juris text is quoted 
and rule as there announced followed 
m Schaif v. Roach, 243 P. 976, 116 
Okl. 205, 46 AD.R 296. 

Fxo'«Hmsi.te cause 

earner’s neglect and wrongful de¬ 
tention of goods after withholdmg 
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delivery, without sufficient excuse, is 
proximate cause of their subsequent 
loss by fire, making carrier liable as 
warehouseman, although fire was not 
caused hy its negligence—Schaif v 
Roach, 243 P. 976, 116 Okl. 205. 46 
ADR 296- 

Ta. Ga—Central of Georgia Ry Co 
V. Deverette, 129 S.E 292, 34 Ga. 
App 304. 

73: XJ S —C M. McMahon & Sons v. 
Louisville & N. R. Co., C.C.A.Ala, 
16 F 2d 698. 

74L Ark —St Louis-San Francisco 
Ry. Co. V. Cole. 294 S.W. 357. 174 
Ark 10. 

75- U S —^Michigran Cent. R Co. v 
Mark Owen & Co, ill. 41 S Ct 554, 
256 U.S 427, 65 L Ed. 1032, affirm¬ 
ing Mark Owen & Co. v Michigan 
Cent R Co. 125 N.E 767, 291 Ill. 
149—Salomon Stem, I-.td v. Davis, 
DC.NY, 292 F. 221—^United Me¬ 
tals Selling Co. V. Pryor, Mo., 243 
F. 91, 155 CCA. 621, certiorari de- 
. med 38 S Ct. 61, 245 U S. 662. 62 
D.Ed. 536 

Ala—^Louisville & N R Co v. Hes- 
tle, 75 So 885, 200 Ala 137. 

Fla—Atlantic Coast Line R. Co v. 

Sandlm, 78 So 667. 75 Fla 539. 

Ga—Central of Georgia Ry. Co. v- 
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amendment, which provides that until transportation 
is terminated the liability of the initial carrier con¬ 
tinues, does not extend its liability as warehouse¬ 
men.^® 

Unloading the goods and storage in a warehouse 
is not requisite to limit a earner’s liability to that 
of a warehouseman after sujSicient notice to con- 
signee,^^ and a movement of the goods to an un¬ 
loading track after a reasonable time following no¬ 
tice of arrival is not a recognition of a liability oth¬ 
er than as warehouseman.^® However, where a 
loss has occurred during transportation and the re¬ 
mainder of the goods are not removed within the 
time allotted, the carrier’s liability as to all the 
goods is not rhanged to that of a warehquseman.^® 

§ 157. ‘ Nature and Extent of Carrier’s 

Liability as Custodian or Ware¬ 
houseman 

A earner which has become liable for goods as a 


warehouseman is bound to use ordinary care for their 
protection, but where by the actions of the consignee it 
has become a gratuitous bailee, it need exercise only 
slight care for the protection of the property. 

The transportation of goods and the storage of 
goods are contracts of a different character; and 
although one person or company may render both 
services, yet the two contracts are not to be con¬ 
founded or blended, because the legal liabilities at¬ 
tending the two are different.®® A person may, in 
the character of carrier, be liable for a loss from 
which in the character of warehouseman he would 
be exempted,®! since the common law imposes no 
duty on a common carrier to render services as 
warehouseman, other than such as are necessarily 
incidental to the transportation of the property.®® 
The liability of a warehouseman is ordinarily dif¬ 
ferent from that of a carrier,®® as shown in §§ 71— 
118 supra, the liability of a carrier as such, with 
some few exceptions, is practically that of an insur¬ 
er, while the duty of the carrier as warehouseman 


Tjeverette, 129 SE. 292, 34 GaApp 
304—^Allen v. Southern Ry. Co, 126 
SE 722, 33 GaApp 209—Kniffht 

V. Georfi^ta Southwestern & G. Ry. 
Co, 90 S.E. 81, 18 GaJLpp 539. 

HI —Aurora Automatic Machinery 
Co. V. Chicagro, B. & Q. R. Co., 217 
IlLApp 60. 

Ind—American Ry. Express Co. v 
Rhody, 143 N.E. 640, 84 IndApp. 
283 

Ky—Gus Datillo Pruit Co. v. liouis- 
ville & N. R Co., 65 S.W.2d 683, 
251 Ky. 566. 

La —^Marion T. Fannaly, Inc, v, Illi¬ 
nois Cent R. Co, App, 160 So. 131 
—^Bonura & Co. v. New Orleans & 
N. E. R‘ Co., 123 So. 149, 11 La 
App 55 

Me —^Brown v. Railway Express 
Agrenev, 188 A. 716, 134 Me. 477. 

N Y —Chalmers v. New York Cent- 
R Co, 161 N.Y.S. 577, 175 App Div. 
239—^Liberty Sales Co. v. Davis, 
198NYS. 253. 

NC—Groves Mills v. Carolina & N. 
W Ry. Co, 148 S.E. 441, 197 NC 
388—^Lawshe v. Norfolk-Southern 
R. Co, 132 S.E 160, 191 NC 473 
Okl —Ft. Smith & W. R. Co v Syra¬ 
cuse Portrait Co, 245 P. 600, 117 
Okl 113 

Pa—Sheehan v. American Ry. Ex¬ 
press Co, 91 Pa Super. 71—^Key¬ 
stone Pub. Co. V. Pennsylvania R. 
Co, 78 PaSuper. 486 
Tex—Southwest Nat. Bank of Dallas 
V Missouri, K & T. Ry Co. of 
Texas, Civ App, 18 S.W 2d 807, er¬ 
ror refused—^Hmes v. First Guar¬ 
anty State Bank of Aubrey, Civ. 
App, 228 S.W. 668, affirmed. Com 
App. 243 S.W. 972—Wichita Valley 
Ry. Co. V. Golden, Civ.App, 211 S 

W. 465. 


Wash."—^Rosenbaum v. Northern Pac 
Ry. Co. 172 P. 238, 101 Wash. 225 
10 CJ. p 233 note 91, p 234 note 1. 
p 236 note 9, p 237 note 13, p 243 
note 71. 

Corpus Jrmis text was cited with 
approval m Cumberland Pipe Line 
Co. V. Commonwealth, 79 SW.2d 366, 
258 Ky. 90. 

At owner’s risk 

After notice of arrival had been 
sent and reasonable time for removal 
had elapsed, carrier could remove 
and store the groods in a public ware¬ 
house at owner's cost and risk —• 
Liberty Sales Co. v. Davis, 198 N.Y. 
S. 253. 

B^very before time prescribed 
, A carrier cannot be held liable as 
a warehouseman if, before the time 
for liability as a warehouseman to 
begin, the shipment is delivered to 
the consignee.—Coyne v. Oregon 
Short Line R. Co., 244 HI.App 359. 

Termi-fiAi carrier in interstate 
shipment after forty-eight hours, un¬ 
der contract of shipment, was liable 
only as a warehouseman, and not un¬ 
der the Interstate Commerce Act — 
Hamilton Mill & Elevator Co. v 
Stephenville, N & S. T Ry. Co, Tex 
Civ App.. 189 S.W. 774 

Under uniform bill of lading 

Where shipment is interstate, pro¬ 
vision of uniform bill of lading cov¬ 
ering It that after forty-eight hours 
from giving of notice of its arrival 
at destination carrier's responsibil¬ 
ity shall be that of warehouseman 
only IS reasonable and enforceable 
as valid contract.—^Ft Smith & W 
R Co. V Syracuse Portrait Co, 245 
P. 600. 117 Okl. 113. 
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7a Pa—Keystone Pub Co. v Penn¬ 
sylvania R. Co., 78 Pa Super. 486. 
77- Tex —Southwest Nat Bank of 
Dallas v. Missouri, K & T Ry. 
Co. of Texas, Civ App, 18 SW.2d 
SO7, error refused. 

7a Tex —Southwest Nat. Bank of 
Dallas V. Missouri, K & T Ry. Co. 
of Texas, supra. 

79. HI.—Alton Iron & Metal Co v. 
Wabash Ry. Co, 235 Ill App 151, 
reversed on other gn^ounds 159 N. 
E. 802, 328 Ill. 353 

80- La—New Orleans Export Co v. 
Texas, etc, R. Co, 3 La App, Or¬ 
leans, 481. 

Mass —^Thomas v. Boston, etc, R. 

Corp., 10 Meta 472. 43 Am D 444 
81. La—New Orleans Export Co v. 
Texas, eta, R. Co, 3 LaApp, Or¬ 
leans, 481. 

801. Okl—St. Louis, etc, R. Co v. 
State. 107 P 929. 26 Okl. 62, 30 L. 
R.A..N.S., 137. 

Compress company as carrier's agent 
Where a railroad, in the absence 
of a warehouse building to protect 
cotton at its station, as required by 
statute, unloaded cotton shipped over 
its road on the platform of a com¬ 
press company, the compress com¬ 
pany was the agent of the railroad, 
and not an independent warehouse¬ 
man—Wichita Valley Ry Co. v. 
Golden. Tex.Civ.App, 211 S W. 465 

83. Ala —^Bethea-Starr Packing & 
Shipping Co. V. Mayben, 68 So. 814, 
192 Ala. 542. 

Fla.—Seaboard Air Line Ry. Co. v. 
A. R. Harper Piano Co., 58 So. 491, 
63 Fla 264. 

Ky.—^Fowler, Lee & Co. v. Gano, 6 
KyOp. 319. 



§ 157 


CABBIERS 


13 C.J.S. 


is not that of an insurer,®^ but merely to exercise 
ordinary care, as discussed later in this section. 

Gratuitous bailee. The goods may no doubt be 
so left in the hands of the carrier after reaching 
their destination and the consignee or owner has 
had opportunity to take them, as that the further 
duty of the carrier with reference thereto is only 
that of an accommodation or gratuitous bailee or 
custodian, with no right on the part of the carrier 
to collect charges for keeping, and no duty to ex¬ 
ercise more than slight care, and in such case the 
earner will be liable, it is said, only for gross neg¬ 
ligence. 85 There are decisions, however, which 
hold that the carrier cannot claim that it was mere¬ 
ly a gratuitous bailee before giving notice that it 
will not insist on the payment of storage charges 
and will not longer retain possession of the properly 
as a warehouseman.®® 


Bailee for hire. Ordinarily, even after the strict 
responsibility of carrier ceases,^ it continues to be 
a warehouseman of the goods until they are taken 
by the consignee or owner, and for compensation, 
either included in the original charge for carriage 
or collectable as an additional charge against the 
consignee or owner and this is so although the 
goods may not have been unloaded and deposited 
in a building used for storing freight technically 
termed a warehouse.®® Therefore, in accordance 
with the general principles relating to warehouse¬ 
men, as discussed m the C.J.S. title Warehousemen 
and Safe Depositaries § 30, also 67 C.J. p 495 notes 
86-91, the carrier as warehouseman is bound to 
use ordinary care in the keeping of the goods, and 
will be liable for negligence causing injury or loss 
thereto,®® or permitting such goods to injure oth¬ 
ers.®® This, however, is the extent of its liability,®! 


84. Ind.—American Ry Express Co 
V. Rhody, 143 N.E 640, 84 Ind App 
283—Chicago, R. I & P. Ry Co. v 
Stouffer. Ill N.E. 809, 61 Ind App 
190 

10 C J p 244 note 77. 

85- Ga—Allen v. Southern Ry. Co., 
126 SB. 722, 33 GaApp. 209. 

10 C J p 244 note 79. 

Volnutaiy assistancse 

Where freight has been paid and 
receipt for shipment given by con¬ 
signee. and delivery is completed 
without relationship existing be¬ 
tween consignee and carrier, either 
as common carrier or as warehouse¬ 
man for compensation, earner, by 
mere voluntary assistance of agent 
in closing or sealing car, where no 
storage or demurrage is charged or 
chargeable, becomes, at most, a gra¬ 
tuitous bailee —Allen v. Southern 
Ry. Co., 126 SB 722, 33 Ga.App. 209 

8GL SC —Saunders v. Southern R. 
Co. 72 SB. 637, 90 SC. 79—Brun¬ 
son V. Atlantic Coast Line R Co., 
56 SB. 538, 76 S.C. 9, 9 L.RA,N. 
S., 577 

87- Ga—Central of Georgia Ry. Co. 
V Leverette. 129 S.E. 292, 34 Ga 
App 304. 

10 C.J p 244 note 81. 

Law of warelioiisonneq 

In determining railroad's alleged 
liability as warehouseman for theft 
of potatoes from box car on siding, 
court must resort to general legal 
pnnciples governing warehousemen’s 
liability.—^Marsh v Pennsylvania R. 
Co, 167 S.E 274, 159 Va 694 

Buie of public service comTni«tsiou 
of Georgia, providing that on pci> 
sonal notice to consignee of arrival 
of freight there shall be period of 
"free time” within which consignee 
may receive it, which period may be 


extended, has reference solely to lia- | 
bility of consignee for storage, and 
cannot affect liability of carrier as I 
warehouseman only —Central of 

Georgia Ry Co, v. Leverette. 129 S E 
292. 34 Ga~App. 304. 

88L S C —^Brunson v Atlantic Coast 
Line R. Co„ 56 S B 538, 76 S.C, 
9, 9 L.RA..N.S, 577. 

89- XJ S —Southern Ry. Co v. Pres¬ 
cott. S.C, 36 set. 473. 240 U.S 
632, 60 LEd 840—Lehigh Valley 
R. Co V State of Russia, CCA. 
N.T, 21 P.2d 406, certiorari denied 
48 set. 159, 275 US 571, 72 LEd 
432. 

Colo —^Lynch v. Union Pac. R. Co, 
172 P 1061. 65 Colo 162 
Gra—Allen v. Southern Ry Co., 126 
SE 722, 33 GaApp 209. 

La—Wood V. Louisiana & A Ry. Co , 
104 So, 306, 168 La. 604—Coate 
Bros. V. New Orleans Terminal Co., 
72 So. 678, 139 La 958. 

N.J—Armstrong Rubber Co. v. Erie 
R Co, 137 A. 596, 103 N J Law 579 
—Champlin v Brie R Co., 103 A, 
807, 91 N.J.Law 319. 

N.C—^Lawshe v Norfolk-Southern R 
Co, 132 SE 160, 191 N.C. 473 
Or.—^Stoddard Lumber Co v. Oregon- 
Washington R & Nav Co, 165 P 
j 363, 84 Or. 399, 4 A.L.R 1275. 

Pa.—Sheehan v American Ry. Ex¬ 
press Co, 91 Pa.Super. 71. 

Tex.—^Texas & N. O R Co. v. Gann, 
Civ App , 68 S.W 2d 1096—^Rio 
Grande City Ry Co v Guerra, Civ. 
App , 26 S W 2d 360—^Hines v First 
Guaranty State Bank of Aubrey. 
Civ App., 228 S.W. 668, affirmed 
Com App, 243 SW. 972—Wichita 
Valley Ry Co. v. Golden. Civ.App.. 
211 S W 465—American Express 
Co. v. Duncan, Civ.App., 193 SW. 
411, 

Vt.—Charles Bianchi & Sons v. Mont¬ 
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pelier & W. R R Co., 104 A. 144. 
92 Vt 319 

10 C.J p 245 note 84. 

Birposmre to ram 

Where delivering carrier which 
held goods as warehouseman stored 
them in a warehouse where they 
were exposed to rain, and they were 
injured, it could not defeat liability 
on ground of circumstances such as 
fogs and high waters.—Coate Bros. 
V New Orleans Terminal Co., 72 So. 
678, 139 La 958. 

Lack of facilities 

The fact that a carrier had no de¬ 
pot or warehouse at the place of 
destination within which to store the 
goods does not relieve its liability 
for permitting them to remain m a 
leaky car, although it had the right 
to warehouse the goods in a car, 
which in the exercise of ordinary 
care was a safe and suitable place. 
—^Hmes V. First Guaranty State 
Bank of Aubrey, Tex.Clv.App., 228 
S W. 668, affirmed, Com.App, 243 S. 
W 972. 

90. Tex—Gulf, C & S F R Co. v. 
Fowler, 122 S.W. 593, 57 Tex.Civ. 
App. 556 

91. U S.—Salomon Stem, Limited, 
of America v. Davis, D C N Y., 292 
F. 221. 

Cal.—^Franklin v Southern Pac. Co., 
265 P 936. 203 CaL 680, 59 A L R 
118, certiorari denied Southern Pac. 
Co V. Franklin, 49 S.Ct. 24, 278 U. 
S 621, 73 L.Ed. 542. 

Colo.—^Denver & R G. R Co. v. 

Johnson. 193 P. 729, 69 Colo 252. 
N J.—^Ajrmstrong Rubber Co. v. Erie 
R Co., 137 A. 596, 103 NJLaw 
579 

NY.—Chalmers v. New York Cent. 
R Co., 161 N Y.S. 577, 175 App.Div. 
239. 

OkL—OFt- Smith & W. R Co. v. Syra- 
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and, of course, no liability results from losses due 
to an act of God.® 2 A much lighter degree of re¬ 
sponsibility rests on the earner, after the function 
of carriage is deemed by the law to have been com¬ 
pleted, and Its relation to the property and the own¬ 
er thereof has assumed the character of that of 
mere custodian.®® The carrier is then liable only 
for such losses or injuries as are shown to have re¬ 
sulted from the want of ordinary care on its part— 
such care as men of reasonable prudence ordina¬ 
rily exercise for the safety of their own goods un¬ 
der such circumstances.®^ It is impracticable to 
differentiate all the various cases as to what acts 
or omissions on the part of the carrier or its serv¬ 
ant or agent will constitute negligence in the pres¬ 
ervation or care of the goods in its hands as ware¬ 
houseman, for this must as a rule depend on the cir¬ 
cumstances of each case.®® 


Care required of express companies to constitute 
ordinary care is greater than that required of ordi¬ 
nary railroad carriers on account of the greater 
value of the goods usually sent by express, and 
acts or omissions which may not be negligent in 
the latter case may be negligent in the former.®® 

§ 158. * Actions against Carrier as Ware¬ 

houseman 

In an action against a carrier as warehouseman, the 
plaintiff has the burden of proving negligence, although 
the unexplained failure to produce and deliver the goods 
is generally sufficient to make out a prima facie case for 
the plaintiff. 

The storage of the goods does not create a new 
contract, and the action against the carrier for neg¬ 
ligence in keeping the goods at their destination 
may be based on the contract of shipment,®^ unless 


cuse Portrait Co, 245 P. 600, 117 
Okl 113 

Vt —Charles Bianchi & Sons v. Mont¬ 
pelier & W. R R Co, 104 A 144, 
92 Vt. 319. 

Va—^Marsh v Pennsylvania R. Co, 
167 SE 274. 159 Va. 694 
10 C J. p 245 note 85. 

JTesrUg’euce of consifiiLee 

Carrier as warehouseman is not 
responsible for goods damaged 
through fault of consignee.—Swift & 
Co. V. Texas & P. Ry. Co, 6 Lia App 
7. 

92. Ark—^Mays v. Missouri & N A 
Ry Co, 271 SW. 977, 168 Ark. 908 
93- W.Va—^Hutchinson v. TJ S. Ex¬ 
press Co . 59 S E 949, 63 W Va 128, 
14 LRA,NS., 393 and note 

94. Ind—^Amencan Ry. Express Co. 
V Rhody, 143 N.E. 640. 84 Ind App 
283 

N Y —Chalmers v. New York Cent. 
R Co , 161 N.Y S. 577, 176 App Div. 
239. 

10 C J. p 245 note 87. 

IHity of owner to warn of danger 
Respecting a carrier's liability as 
warehouseman for theft of potatoes 
from box car. owner, if aware of 
danger of theft, should have warned 
such carrier.—^Marsh v. Pennsylva¬ 
nia R. Co. 167 S E 274. 159 Va 694 
ProtecUozL required by statute 

Where a earner had established a 
platform as a place for the reception 
and delivery of cotton, it was re¬ 
quired, under statute, to do what¬ 
ever was reasonably necessary to 
protect cotton placed on the platform 
from fire caused by sparks from 
passing engines, or from a cotton gin 
located seventy-flve or eighty yards 
therefrom—^HArtford Fire Ins. Co v. 
Triplett. Tex Civ App.. 223 S W. 396. 

95. N.J.—Champlin v. Erie R. Co., 
103 A 807, 91 N.JLaw 319. 

10 C J. p 245 note 88. 


Failure to lock car 

Carrier accepting possession of po¬ 
tatoes in partially loaded box car, 
but refusing to lo<* car and depend¬ 
ing only on seals to protect car, was 
negligent, and liable as warehouse¬ 
man for stolen potatoes —^Texas & 
N O R Co. V. Gann. Tex Civ App, 68 
SW2d 1096. 

Fires 

(1) The carrier as warehouseman 
IS not liable for loss or injury caused 
by fires not due to its negligence.— 
Central of Georgia Ry. Co v. Lever- 
ette, 129 SB. 292, 34 GaApp 304— 
10 CJ p 245 note 88 [d]. 

(2) On the other hand, where cot¬ 
ton received by carrier under bill of 
lading, and placed with compress 
company for preparation for shii>- 
ment, was burned by fire caused by 
sparks originating from defective 
chimney of earner, in close proxim¬ 
ity to compress, the earner was neg¬ 
ligent as warehouseman.—Chas W 
Sheppard Cotton Co. v. New Orleans, 
M & C. R. Co., 78 So. 193, 118 Miss 
464 

Flood 

Where it was highly improbable 
that water would enter car contain¬ 
ing inlra-state freight in defendant 
earner's yard and in his charge as 
warehouseman, no negligence can be 
charged against defendant for failuie 
to remove the goods prior to the day 
of the loss, when it became apparent 
that there would he a flood—Chalm¬ 
ers V New York Cent. R Co, 161 N 
Y.S. 577, 175 App.Div. 239. 

Xmpxoper care in. wareho-nfring 

A earner of seed potatoes from 
Wisconsin to New Orleans, where it 
piled them in a solid mass in an open 
shed without ventilation between the 
sacks, m consequence of which they 
became wet, mouldy, and imfit for 
seed by the tune the consignee was 
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required to accept and remove them, 
was negligent, a earner being held to 
knowledge of the proper method of 
handling and storing a commodity 
which it accepts for shipment — 
Kuney v Chicago & N W. Ry Co, 
197 NW 70S, 183 Wis 569 

Storage in defective car 

Even though a hill of lading 
gives carrier an option of keeping 
goods in car as warehouseman, if not 
removed in certain time after notice 
of arrival at destination, it will be li¬ 
able for negligently keeping them m 
a leaky car—^Hines v B'lrst Guar¬ 
anty State Bank of Aubrey, TexCom 
App, 243 S.W 972, affirming. Civ. 
App, 228 SW. 668. 

TTnanthoxised reshipment 

A carrier's unauthorized reship¬ 
ment of goods from destination, after 
consignee's failure to ceJl for them 
and after its liability to hold them 
as warehouseman has arisen, is 
wrongful, and imposes absolute lia¬ 
bility for their loss in the unauthor¬ 
ized transit—^Belknap v. Baltimore & 
O R Co, 91 S.E. 656, 79 W.Va. 691, 
LRA1917D 916 

96. Kan—^Filson v Pacific Express 

Co. 114 P. 863. 84 Kan. 614 
10 C J p 246 note 89 

97- Mich —^Thomas Canning Co. v. 

Pere Marquette Ry Co., 178 N.W. 

851, 211 Mich 326. 

10 C J p 246 note 91. 

No new contracf; of warehousing 
independent of contract of carriage 
was created by a letter from the car¬ 
rier to interstate shipper, where 
goods have been stored for nearly 
two months at an intermediate point. 
—^Western Transit Co. v A C Leslie 
& Co, 37 S.Ct 133, 242 U.S 448, 61 
L.Ed. 423, reversmg A. C Leslie & 
Co. v. Western Transit Co., 150 N. 
Y.S. 1073, 165 AppJDiv. 947. 
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a new contract was intended by the parties.®^ As 
the action against the carrier as warehouseman is 
founded on negligence, the burden of proving neg¬ 
ligence is on plaintiff,®® and also of shov/ing that 
such negligence was the proximate cause of the loss 
or injury.^ As in the case of other bailments, as 
discussed in § 50 c of the C.J.S. title Bailments, 
the unexplained failure to produce and to deliver 


the goods is generally sufficient to make out a prima 
facie case for plaintiff.^ The custody of the goods 
being shown to have been in the carrier, and their 
loss or the failure to produce them being establish¬ 
ed, the burden of showing that there was no negli¬ 
gence, or at least of explaining the loss in a man¬ 
ner not prima facie negligent, is usually held to 
rest on the carrier.® This burden, it has been said. 


Special clLax^e mmecessary 

Where it is sought to charge de¬ 
fendant with breach of duty as ware¬ 
houseman, It IS not necessary to 
show a special charge for such duty. 
Iowa —^Porter v Chicago, etc, R Co, 
20 Iowa 73. 

Pa—Aronson v. Cleveland, etc, R 
Co.. 70 Pa 68. 

98. U S —Barrett v. Poumial, CCA 
N.Y.. 21 P2d 298 
InstructioiL as to new contract 

Evidence may justify the action of 
a court in instructing jury that stor¬ 
age contract was substituted for 
written transportation contract — 
Barrett v. Foumial, C C A.N.Y.. 21 P. 
2d 298 

SyO. U S.—Salomon Stem, Ltd. v. Da¬ 
vis. DCNY, 292 P. 221. 

La—^Bonura & Co v. New Orleans 
& N B R. Co. 123 So. 149, 11 La 
App. 55 

Mich—^Thomas Canning Co v. Pere 
Marquette Ry. Co, 178 N.W. 851, 
211 Mich. 326. 

N.Y—Chalmers v. New York Cent. 
R Co, 161 N.YS. 577, 175 App. 
Div. 239 

Okl.—^Ft Smith & W R Co v, Syra¬ 
cuse Portrait Co., 245 P. 600, 117 
Okl 113. 

Vt —Charles Bianchi & Sons v. Mont¬ 
pelier & W. R. R Co, 104 A. 144, 
92 Vt 319. 

Va-—^Marsh v. Pennsylvania R. Co., 
167 SB. 274, 159 Va. 694. 

10 C J. p 346 note 92. 

Burden of going forward 

WTiere carrier, who arrived at pier 
too late to deliver plaintiffs’ goods 
to steamship company, proved that 
he stored goods overnight in ware¬ 
house, in which they were destroyed 
hy fire, burden was on plaintiffs to 
show loss was caused by truckman’s 
negligence, and, in absence of such 
proof, complaint against truckman, 
who had no control over warehouse, 
and who was blameless as to fire, 
should have been dismissed—^Peld v 
Slaven. 210 N.YS. 525, 125 Misc 
253 

Express company 

Negligence of express company as 
warehouseman must be proved — 
Sheehan v. American Ry. Bxpress 
Co , 91 Pa.Super 71 

Ctoods stolen 

The fact that goods were stolen 
does not create a prima facie pre¬ 


sumption of neghgence, and, in the 
absence of proof, a court will not 
assume that such theft was due to 
the carrier’s negligence, acting as a 
warehouseman —Marsh v. Pennsylva¬ 
nia R Co. 167 SB. 274. 159 Va 694. 

Interstate shipments 

In the case of interstate ^ip- 
ments, the burden of proof of negli¬ 
gence IS on plaintiff, and an instruc¬ 
tion to the contrary is erroneous — 
Pt. Smith & W R Co V. Syracuse 
Portrait Co, 245 P. 600, 117 Okl 113. 

What law governs 

The measure of an interstate ear¬ 
ner’s liability as warehouseman un¬ 
der a bill of lading issued pursuant 
to federal act as amended, was gov¬ 
erned by the provisions of the bill of 
lading and not by a local law fixing 
the burden of proof in case of loss 
by fire—Southern Ry. Co. v. Pres¬ 
cott. 36 set 469. 240 US. 632, 60 L. 
Bd. 836, reversing Prescott v South¬ 
ern Ry. Co. 83 SB. 781. 99 S C 422 

1. Mich—^Thomas Canning Co v 
Pere Marquette Ry. Co.. 178 NW 
851, 211 Mich. 326 

Va—^Marsh v Pennsylvania R. Co, 
167 SB. 274, 159 Va. 694. 

10 C J. p 247 note 93. 

2. Ark.—^Louisiana & N. R. Co. v. 
Wm R Moore Dry Goods Co., 2 
SW2d 1113, 176 Ark 341 

Mo—Viviano v. Davis, App, 258 S 
W. 69 

N.J.—Armstrong Rubber Co. v. Bnc 
R Co, 137 A. •596. 103 N.J Law 579. 

Burden of proof sust'iinefi 

In an action against earner as 
such or as warehouseman for loss 
of portion of shipment returned to 
plaintiff on consignee’s refusal to ac¬ 
cept, where plamtiff testified he de¬ 
livered the goods to defendant in 
good condition and it was conceded 
the goods were in defendant’s pos¬ 
session from that time until again 
delivered to plaintiff, but defendant 
did not attempt to show why all the 
goods were not returned or what 
became of the goods missing, plain¬ 
tiff was held to have sustained the 
burden of proof of negligence of de¬ 
fendant—Viviano V. Davis, Mo App, 
258 SW 69. 

3;. U S.—Southern Ry* Co. v. Pres¬ 
cott, 36 set. 469, 240 US. 632, 60 
L.Bd. 836, reversing Prescott v 
Southern Ry. Co, 83 SB. 781, 99 
S.C. 422. 


Ga.—^Allen v. Southern Ry. Co., 126 
SB 722, 33 Ga-App 209 
Ind—Chicago, R I. & P. Ry. Co. v 
Stouffer, 111 NE 809, 61 Ind App. 
190 

Mo—Viviano v Davis, App, 258 S 
W 69. 

Okl—^Ft Smith & W R Co v Syra¬ 
cuse Portrait Co, 245 P 600. 117 
Okl 113 

10 C J p 247 note 95. 

The Coxpns Juris text 

(1) 10 C J p 246 note 91-p 247 
note 96 has been quoted and approv¬ 
ed in Thomas Canning Co. v Pere 
Marquette Ry. Co., 178 NW. 851. 211 
Mich. 326. 

(2) 10 C J p 247 note 95 to end of 
paragraph has been quoted and ap¬ 
proved in Morrell v Northern Pac. 
Ry. Co, ND., 179 NW. 922. 

AllegatioiL of particulars 

The fact that the complaint in an 
action against a warehouseman for 
loss of goods stated the particulars 
of the negligence relied on did not 
prevent the presumption of negli¬ 
gence, and the warehouseman had 
the burden of showing due care.— 
Prescott V Southern Ry. Co., 83 S B. 
781, 99 S.C. 422, reversed on other 
grounds Southern Ry. Co. v. Pres¬ 
cott. 36 set. 469. 240 U.S. 632, 60 
LBd 836 

Xnjnxy is not conclusive evidence of 
negligence 

Where a railway is in possession 
of a carload of vegetables as bailee, 
the freezing of such vegetables is 
prima facie, but not conclusive, evi¬ 
dence of its negligence, and can be 
rebutted by evidence that consignee 
had access to car and was removing 
vegetables at time of freezing.— 
Lynch v. Union Pac R. Co , 172 P. 
1061, 65 Colo. 152 
Onus of exoneration 

In action against a earner as a 
warehouseman for damage to goods, 
instruction that plamtiff had burden 
of proving defendant negligent, but 
that when it had shown that goods 
were m good condition when they 
were delivered for shipment and 
when they arrived at destination 
“then the burden of proof is placed 
upon the defendant to show that the 
beans were not damaged because of 
any want of care on its part,” was 
not erroneous, notwithstanding use 
of words “burden of proof” instead 
of more technically correct words 
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is not merely the burden of going forward with the 
evidence, nor a shifting burden, but a burden of 
establishing before the jury the absence of negli¬ 
gence.^ The presumption of negligence raised by 
a proof of failure to deliver goods on demand is 
not rebutted by mere proof that the goods cannot 
be found without any aflBirmative explanation of 
their disappearance.® 

In an action of this character, the usual rules as 
to admissibility,® and weight and sufficiency,^ of 
evidence apply. Ordinarily the question of negli¬ 
gence is for the jury,® under proper instructions,® 


but where there is no dispute as to the facts, the, 
question of whether the goods have been properly 
cared for may become one of law.^® 

Where a carrier is held liable as a warehouseman 
or bailee at the point of shipment, the value of the 
goods at such place furnishes the proper basis for 
estimating damages for injury to the goods-^l In 
the absence of evidence that such fee is reasonable, 
it is improper to allow an attorney’s fee to the par¬ 
ty seeking recovery from a carrier acting as ware- 
houseman.l2 


K. FINAL DELIVERY 


§ 159. In General 

A delivery of freight may be made In accordance 
with local or special customs where they are not in con¬ 
travention of law, and are known to the party whose 
rights are affected thereby. 

In the absence of any provision to the contrary. 


a local or special custom regelating the delivery of 
freight by a carrier forms a part of the contract of 
shipment, if not in contravention of established 
rules of law;l® but a usage between the carrier and 
shipper as to the mode of delivery, contrary to the 
terms of the contract, will not affect the rights of 


"onus of exoneration,” the jury not 
being: misled—^Tbomas Canning: Co 
V. Pere Marquette Ry. Co., 178 N.W 
851, 211 Micb. 326. 

4. Mich.—^Thomas Canning: Co. v. 

Pere Marquette Ry. Co., supra. 

10 C J. P 247 note 96. 

5b N.Y —Aaronson v. Pennsylvania 
R Co., 52 N.Y.S. 95, 23 Misc. 666 

GL AbseiLce of previous robberies 
In an action for loss of g:oods 
stolen from a carrier acting: as ware¬ 
houseman, the absence of previous 
robberies cannot be shown.—Arm¬ 
strong: Rubber Co. v. Ene R. Co, 
137 A. 596, 103 N.J Law 579. 
Coutradictory statexaents I 

Evidence offered by plaintiff, that 
g:oods delivered by a carrier to a 
warehouse was for the purpose of 
preserving: the carrier’s lien for 
freig:ht, IS properly excluded when 
such evidence contradicts plaintiff’s 
previous testimony that storag:e was 
in compliance with provisions of the 
bill of lading:.—Mays v. Missouri & 
N. A. Ry. Co. 271 S.W. 977, 168 Ark. 
908. 

TiesexLce of watc’h-mnn 

In action against railroad for de¬ 
struction of car of hay by fire m 
open yard, testimony of witness, who 
stated he was in yard nearly every 
day, as to whether he ever saw or 
knew of watchman being in yard, 
was admissible m rebuttal of rail¬ 
road’s proof It maintained watchman. 
—Champlin v. Erie R. Co., 103 A. 807, 
91 N J Law 319. 

Snxxounding conditioiui 
On the question of negligence in 
storing goods in an unsafe place, evi¬ 
dence IS admissible which shows the 
condition of surroundmg buildings 


and that smoking in the locality had 
been prohibited by ordinance.—Judd 
V. New York. etc.. SS. Co., C.C.Pa., 
130 P. 991. 

ITsniil care 

On the question of care, evidence 
that the care used about the keeping 
of the freight was such as carriers 
exercised with similar freight is 
competent, but not controlling, evi¬ 
dence on the question of due care — 
Lane v. Boston, etc., R. Co, 112 
Mass. 455—Cass v. Boston, etc, R 
Co., 14 Allen, Mass., 448 
7. Evidence held, sufficient to sup¬ 
port recovery 

Ala.—American Ry. Express Co. v. 

Stanley. 92 So. 642, 207 Ala. 380 
Tex.—Wichita Valley Ry. Co v. 

Golden, Civ.App, 211 S.W. 465. 

10 CJ, p 247 note 98 [a]. 

Evidence held insufficient to support 
recovery 

Ill —^Lettunich v. Southern Pac. Co, 
218 I11.APP. 479. 

N.Y.—Chalmers v. New York Cent. 
R. Co, 161 N.Y.S. 577, 175 App Div. 
239. 

Pa.—Sheehan v. American Ry. Ex¬ 
press Co, 91 Pa Super. 71- 
Tex —^Hartford Fire Ins Co. v. 

Triplett, Civ.App., 223 SW. 305 
Va—^Marsh v. Pennsylvania R. Co., 
j 167 S.E. 274, 159 Va. 694. 

10 C J. p 247 note 98 [b]. 

! Value of goods 

j (1) Evidence of the contract price 
I of goods, the retail value of similar 
goods, and the market price of the 
particular goods after damaged by 
the carrier, is suflQLcient to take the 
question of the shipper’s damages to 
the jury,—Kuney v. Chicago & N W 
Ry. Co., 197 N.W. 708, 183 Wis 569 
(2) Accordingly, evidence of the 
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contract price of seed potatoes, re¬ 
jected by the consignee as unfit, is 
some evidence of the value thereof, 
in an action against the carrier for 
negligence in storing them after 
their arrival in good condition — 
Kuney v. Chicago & N. W. Ry. Co., 
supra. 

a. Tex—^Rio Grande City Ry. Co. v 
Guerra, Civ.App, 26 S W 2d 360. 
Vt—Charles Bianchi & Sons v 
Montpelier & W. R. R Co, 104 A 
144, 92 Vt. 319 
10 C.J. p 247 note 1. 

9. Xustmctiou erroiieous 

Where the allegations of the peti¬ 
tion charge defendant as warehouse¬ 
man, it is error to instruct with 
reference to his liability as common 
carrier.—Porter v. Chicago, etc., R. 
Co, 20 Iowa 73. 

Xustmctiou reqnii-ing finding of neg¬ 
ligence 

An instruction requiring a finding 
that goods were lost from a want of 
common and reasonable diligence on 
the part of the carrier as waiehouse- 
man requires a finding of negligence. 
—Louisiana & N R. Co v. Wm. R. 
Moore Dry Goods Co, 2 S.W 2d 1113, 
176 Ark 341. 

10. N.J —^Armstrong Rubber Co. v. 
Erie R Co., 137 A 596, 103 NJ. 
Law 579. 

10 C.J p 247 note 2. 

11. Tex.—^Port Worth & D. C. Ry. 
Co V. Tomson, Civ.App., 250 SW. 
747 

12. Tex.—^Texas & N. O R Co. v. 
Gann, Civ.App., 68 S.W 2d 1096. 

13. Mass.—South Deerfield Onion 
Storage Co v. New York, N. BL & 
H R Co., Ill N.E. 367, 222 Mass. 
535. 
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an assignee of the bill of lading who had no knowl¬ 
edge of such usage and the same principle has 
been applied to delivery made to a person without 
the production of the bill of lading, as shown infra 
§ 172. The application, operation, and effect of gen¬ 
eral customs or usages in relation to the delivery of 
freight by a carrier are treated in the CJ.S. title 
Customs and Usages §§ 9, 10, 13, 19, 30, also 17 
C.J. p 464 note 39; p 469 note 66; p 475 note 83; 
p 481 notes 42, 48; p 513 notes 62, 64, 

§ 160. Duty of Carrier to Make 

a. In general 

b. Sufficiency of delivery 

c. Actions for failure to perform con¬ 

tract to deliver 

a. In Ckneral 

After property transported has reached Its destina- 
tion, the carrier has the duty to deliver it to the con¬ 
signee according to instructions, and the consignee has 
the reciprocal duty to accept delivery. 


It is the duty of a common carrier to make safe 
delivery of the property intrusted to it for transpor- 
tation.l5 The consignee has the reciprocal duty to 
accept the goods but he is not bound to receive 
them before they arrive at their destination.^^ Jq 
the absence of a special contract or custom,^* the 
duty of the carrier is not completed on the mere 
arrival of the property at its destmation, but there 
must be a final delivery,^® or offer to deliver,^® in 
accordance with the bill of lading or shipping di- 
rections,2i unless there is a sufficient excuse for 
failure to deliver,^^ as where delivery of live stock 
is prevented by the quarantine laws;^^ but it has 
been held that where delivery of goods was pre¬ 
vented by quarantme, the shipp'er's receipt of the 
purchase money from the consignee and the deliv¬ 
ery of the bills of lading to such consigpnee, and 
the subsequent repa 3 nnent of the money and repos¬ 
session of the bills of lading by the shipper, did not 
relieve the carrier of its liability to him for failure 
to deliver.2^ If an adverse claimant of the goods 


14. TT.S.—Myrick v. Michigan Cent 

R. Co., aC-IlL, 17 FCas.No 10,001, 
9 Bliss. 44, reversed on other 
grounds 107 X7.S. 102, 27 Ij Fd 325. 

15. Gfl-—Sipple V. Seaboard Air 
Line Ry. Co., 114 S B 435, 154 Ga 
376, reversing 110 S E. 39, 28 Ga 
App. 16, conformed to 115 SB. 47, 
29 Ga.App 328—^Davis v. A. F 
Gossett & Sons, 118 S B. 773, 30 Ga. 
App 576, affirmed by divided court 
A. F. Gossett & Sons v, Davis, 124 

S. B. 529, 158 Ga 886 

N.y —^Heuman v M H. Powers Co, 
123 NE 373, 226 NT. 205, revers¬ 
ing 162 NTS 590. 175 App.Div. 
627, reargument denied 124 NE 
899, 226 N T 711—^Feynman v. 

American By Express Co., 234 N. 
TS. 727, 134 Misc. 223. 

NC—Osborne v. Southern R. Co., 96 
SB 34, 175 NC 594 
Vt.—Saliba v. New Tork Cent. R 
Co. 140 A 491, 101 Vt. 56. 

16. Cal —Cnnella v. Northwestern 
Pac. R. Co.. 259 P. 774, 85 Cal.App 
440. 

10 C.J. p 253 note 66. 

17. Tex —^Houston, etc., R. Co. v. 
Burns, 90 SW. 688, 41 Tex.Civ.App. 
83 

la N J.—Burr v. Adams Express 
Co. 58 A 609, 71 NJLaw 263 
trader the Alabama law, a carrier 
may, by custom or contract, make a 
valid delivery of freight by merely 
placmg car on sidetrack at place 
where It has no agent, even though 
neither consignee nor his representa¬ 
tives IS there to accept it—Georgia 
Cotton Co V. Central of Georgia Ry. 
Co., 91 SE. 933, 19 Ga.App. 576. 

19. D C.—S ex rel Kroger 
Grocery & Baking Co. v. Interstate 


Commerce Commission, 73 P.2d 948, 
64 App.D C. 43, certiorari denied 55 
set. 508. 294 U.S. 712, 79 L Ed 
1246. 

CaL—Cnnella v. Northwestern Pac. 
R. Co., 259 P. 774, 85 Cal App. 440 

Ga.—Central of Georgia Ry. Co. v. 
Owens. 110 S E. 339, 28 GaALpp 
140. 

10 C.J. p 248 note 8. 

20. D C.—^U. S. ex rel. Kroger 
Grocery & Bakmg Co. v. Interstate 
Commerce Commission, 73 P2d 
948, 64 App.DC. 43, certiorari de¬ 
nied 55 set. 508, 294 US. 712, 79 
LEd. 1246. 

21. U S.—Wilkinson & Carroll Cot¬ 
ton Co. V. Chicago, M. & G R. Co., 
CCATenn. 32 P2d 553. 

Ala—Ocean S. S. Co. of Savannah v 
People’s Shoe Co, 81 So. 241, 202 
Ala. 594, conformed to 81 So. 245, 
17 AIa.App. 34. 

Mass—^Myers v. American Ry. Ex¬ 
press Co, 137 NE. 654, 243 Mass 
390. 

Pa—^Feingold v. American Ry. Ex¬ 
press Co, 92 Pa Super. 76—Wiesen 
& Co V American Ry. Express Co., 
90 Pa Super. 78. 

10 C J. p 248 note 8. 

Carrier fa^Ung to d^ver accord¬ 
ing to directions acts at his peril — 

Feingold v. American Ry. Express 

Co., 92 Pa Super. 76. 

22. AH —Alabama Great Southern 
R Co- V. Independent Oil Co, 160 
So 720, 230 Ala 222. 

Miss.—Alabama, etc, R Co v. Tirel- 
li, 48 So. 962, 93 Miss. 797, 136 Am 
SR 559, 21 IiRA,NS, 731. 17 
Ann.Cas 879 and note. 

Tex—St Louis, etc, R Co. v Smith, 
49 SW 627, 20 Tex Civ App. 45 
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Rescission of contract of purchase 
Purchaser of car of gasoline ship¬ 
ped on straight bill of lading con¬ 
signed to vendor could not recover 
damages from carrier who refused 
to deliver gasoline to purchaser, 
whore contract between vendor and 
purchaser was rescinded when pur¬ 
chaser returned hill of lading to ven¬ 
dor’s agent, after carrier’s refusal to 
deliver, and received back the money 
which purchaser had paid for hill — 
Alabama Great Southern R Co, v 
Independent Oil Co., 160 So. 720, 230> 
Ala 222. 

ITnlawfiil conditions 
Where carrier, sued for delay In 
delivery of a return shipment, had 
the bill of lading issued on the re¬ 
turn shipment to itself, and would 
not surrender it to plaintitf shipper 
so that he could demand and receive 
his goods on return unless he sub¬ 
mitted to conditions it had no right 
to impose. It cannot complain that 
he did not get the goods when they 
arrived at destination, nor object 
that he was allowed damages because 
of its own conduct in withholding 
the bill of lading and depriving him 
of the possession and use of the 
goods—^Harrill v. Seaboard Air Line 
Ry. Co. 107 S.E. 136. 181 NC. 315 

23. Ala—^Alabama, etc, R Co. v. 
Tirelh, 48 So. 962, 93 Miss. 797, 136 
Am SR 559, 21 LUA.N.S, 731, 17 
Ann Cas. 879 and note 
Ill—See Dunsworth v. Chicago & A 
R. Co, 205 Ill App 51. 

Tex —St Louis, etc , R Co. v. Smith,. 
49 S.W. 627, 20 Tex Civ.App. 451. 

24l Tex—^Texas & N O R. Co v. 
H & C. Newman, Civ.App., 273 S. 
W. 335. 
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claims no rights under the contract of shipment, 
and makes no claim until after the goods have ar¬ 
rived at their destination, the carrier owes to him 
only the duty of a bailee or warehouseman, and 
may relieve itself from liability by showing that, 
without fault or negligence on its part, it is unable 
to deliver the goods.^® Where goods cannot be de¬ 
livered as directed, the carrier is charged with the 
duty to use reasonable eiforts to protect the owner 
from loss,26 and as soon as the owner has credible 
evidence that the contract of shipment cannot be 
carried out, it is his duty to relieve the carrier from 
further responsibility by giving new directions as 
to the disposition of the goods.^^ Where a contract 
for the shipment of live stock provided that the 
shipper should care for the stock and unload it, and 
should save the carrier harmless except as to dam¬ 
ages resulting from the carrier’s negligence, it was 
the duly of the carrier, if the shipper was not at 
the destination to unload the stock, to use, at least, 
ordinary care to preserve the stock, from injury im- 


til the shipper could be notified; and if ordinary 
care required the stock to be unloaded, the carrier’s 
failure to do so constituted negligence.^® A car¬ 
rier is not estopped to deny delivery because its 
agent mailed to the shipper a post card on a printed 
form stating that the goods were delivered, where 
subsequent communications between the shipper and 
the consignee negatived a delivery.29 The act of 
the carrier in refusing to deliver without lawful ex¬ 
cuse not only constitutes a breach of contract,®® 
but it also constitutes a conversion, as appears in¬ 
fra § 181. 

b. Sufficiency of Ddivery 

To constitute a delivery to the consignee, he must 
be placed in actual or constructive possession of the 
property. 

Delivery by the carrier may be shown in a varie¬ 
ty of ways, and may be either actual or symbolical, 
depending on the character of the property and the 
facts of the particular case,®^ although originally. 


25. Minn.—^Taylor v. Duluth, S. S & 
A. Ry. Co., 166 N.W. 128, 139 Minn. 
216 

26l XI.S —^Merchants’ &. Miners* 

Transp. Co. v. Branch, C G A.Va, 
282 F. 494. 

27. IT S —^Merchants’ & Miners’ 

Transp. Co v. Branch, supra. 

28. Tex,—Chicago, R. 1. & G By. 
Co V Pavillard, Civ.App., 187 S W. 
998 

29- NM—^Levers v. Atchison, T. & 
S F. Ry. Co, 166 P. 1178, 22 N. 
M. 599, LRA1918A 294. 

30. Cal—^Wilson v. California Cent. 
R. Co, 29 P. 861, 94 Cal. 166, 17 
DR A. 685. 

N.D.—^Taugher v. Northern Pac. TSL 
Co, 129 N.W. 747, 21 N.D. Ill 

31- U.S.—^Michigan Cent. R. Co. v. 
Mark Owen & Co, 41 S Ct. 554, 256 
D.S. 427, 65 LFd. 1032, affirming 
Mark Owen & Co. v. Michigan Cent 
R. Co, 126 NB. 767, 291 Ill. 149. 

Ark—^Arkansas Railroad v. Winters, 
265 SW. 967, 166 Ark. 213—^Arka- 
delphia Milling Co. v Smoker Mer¬ 
chandise Co, 139 S W. 680, 100 Ark 
37 

Da —^Morley Cypress Co. v. Hines. 
107 So 487, 160 Da. 676. 

Mo—Carr v. St. Douis-San Francis¬ 
co Ry. Co, App, 284 S.W. 184 

NM—^Devers v. Atchison. T & S 
F. Ry. Co, 167 P. 1178, 23 N.M 
599. DRA1918A 294. 

Ohio —M. Degaro Co v. Cleveland, 
C. C & St D Ry. Co.. 174 NE 
587. 123 Ohio St. 179 

Okl—Wichita Falls & N. W Ry. Co 
V J. J. Brown Co.. 183 P. 889, 76 
Okl 84 

Tenn—^Hart & Thornton Sausage Co 


V. City Transfer Co., 3 Tenn.App,- 
175. 

Tex—American Express Co v. Ihin- 
can, Tex.Civ.App., 193 SW. 411. 
Wis—^Northern Milling Co v. Davis, 
190 N.W. 351. 178 Wis. 493. 

10 C.J. p 248 note 9. 

Consignee mnst he placed in actual 
er constxnctive possession of the 
property m order to constitute an ef¬ 
fectual delivery.—Devers v. Atchison, 
T. & S. F. Ry. Co.. 166 P. 1178, 22 
NM. 599. D,RA.1918A 294. 

Delivery of live stock 

Where live stock is shipped to a 
commission company, there must be 
an actual delivery by the carrier to 
complete the contract of carnage, 
which means that the carrier must 
put the shipment in the actual 
physical possession and control of 
the consignee, or in a place where he 
has access to it, with no one to in¬ 
terfere with or prevent such control. 
—Carr v. St. Douis-San Francisco 
Ry. Co., Mo App, 284 S.W. 184. 

Acts constituting delivery 

(1) Where an mterstate shipment 
of flour was made under order notify 
bill of ladmg, and the notify party 
presented the hill of lading, indorsed 
in blank by plamtifit to whom it was 
issued, the notify party made dis¬ 
position of the flour, and the carrier 
I complied with such disposition, un¬ 
der federal Uniform Bills of Dading 
Act §§ 8, 9, US.CompSt. §§ 8604dd, 

I 8604e, which binds the earner to de- 
I liver to the notify party on presenta¬ 
tion of bills of lading properly in¬ 
dorsed, it constituted a delivery, and 
the earner’s duty ceased.—Northern 
Milling Co V. Davis, 190 N.W. 351, 
178 Wis 493. 


(2) In such case the fact that the 
shipment was turned over to a public 
warehouse at the huyer^s orders, and 
earner retained warehouse receipts 
to secure freight charges, and the 
fact that the notify party afterward 
refused to receive the shipment did 
not affect the question of delivery, 
which was then complete—Northern 
Milling Co. v. Davis, supra. 

ConstractLve delivery of two ship¬ 
ments of cotton, under billing “for 
compression m transit,” xs made pos¬ 
sible and of practical effect by mak¬ 
ing the compress receipt the mdicia 
jof ownership, and causmg it to be 
I delivered to the owner or consignee 
of the shipment by and through the 
carrier on surrender of the origrmal 
hill of lading—St. Douis & S. F. 
Ry. Co V. Royal Ins. Co, 227 P. 410, 
100 Okl. 11. 

Acts not constitutljig ddivexy 

(1) Where a car, on arrival at 
destination, was placed on a public 
delivery track and notice given a 
consigmee, who accepted the car, 
broke the seals, and started to un¬ 
load, there was no delivery of prop¬ 
erty still in the car, but only a right 
of access griven to it, in order that it 
might be removed —^Michigan Cent. 
R Co V. Mark Owen & Co. 41 S Ct 
554, 256 US 427, 65 DEd 1033. af¬ 
firming Mark Owen & Co. v Michi¬ 
gan Cent R. Co.. 125 N.E. 767, 291 
Ill 149 

(2) Spotting car at point for de¬ 
livery does not amount to delivery.— 
Esthervzlle Produce Co. v. Chicago, 
R I & P. R Co., CCAIowa^ 57 F. 
2d 50. 

(3) Rails shipped, which remained 
in car on spur track belonging to 
railroad company and afterward were 
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at common law, actual delivery was required.^2 jf 
something remains to be done to complete delivery 
and acceptance, the carrier is still liable, at least 
as warehouseman 33 Thus, until the goods are so 
separated that the consigpiee can obtain possession 
thereof, the carrier’s liability continues.3^ So, while 
delivery of cars of goods may be made by placing 
the cars on a siding or convement place for unload¬ 
ing at destination, and by the carrier’s surrender of 
dominion over the goods to the consignee,35 yet, 
where the consignee, before he is entitled to posses¬ 
sion, is required to pay a draft attached to a bill of 
lading, the placing of the cars on the consignee’s 
private switch, without intent to surrender control 
of the goods, and without payment of the draft, 
does not constitute a delivery.3fi Ordinarily, there 
IS a sufficient dehvery where possession of the prop¬ 


erty is turned over to the consignee, or a tender 
made and a reasonable opportunity afforded bun 
to remove it,3 7 but the tender must be made under 
conditions enabling the consignee to take posses- 
sion.33 The mere arrival of the goods at destina¬ 
tion without notice of their arrival to the person en¬ 
titled thereto is not a delivery but where the 
consignee has assumed full dominion and control 
over the goods, the delivery is complete.^® There 
is a sufficient performance of the carrier’s duty to 
deliver, where, after search, it fails to find some 
persoii authorized to receive the goods after their 
arrivaL^i So, where the goods have reached their 
destination and the consignee or his agent gives a 
receipt for the same, there is a final delivery,42 and 
it makes no difference that a part of the goods are 
temporarily left on the carrier’s premises.^^ The 


unloaded on right of way, were not 
delivered to consignee contrary to 
bill of lading—^Morley Cypress Co 
V. Hines, 107 So. 487, 160 La. 676 

(4) Mere arrival of goods at des¬ 
tination without consigmee surren¬ 
dering bill of lading and without ear¬ 
ner recognizing consignee’s title or 
agreeing to hold goods as agent for 
new purchaser does not constitute 
possession by buyer.—M. Hegaro Co 
V. Cleveland, C., C & St L Ry. Co., 
174 N.B 587, 123 Ohio SL 179. 

(5) Delivery of goods by a trans¬ 
fer company at the consignee’s back 
porch, without giving him actual no¬ 
tice, IS not a sufficient delivery to re¬ 
lieve the company from liability for 
loss of the goods.—^Bfeirl & Thornton 
Sausage Co. v. City Transfer Co., 3 
Tenn App 175. 

32. La—Wood v. Louisiana & Al. 
Ry. Co., 104 So 306, 158 La 504 

33. TJ S.—^Michigan Cent. R Co v. 
Mark Owen & Co, 41 S Ct 554, 256 
US. 427, 65 L.Ed. 1032, affirming 
Mark Owen & Co v. Michigan Cent, 
R. Co, 125 N B 767, 291 Ill. 149 

NM.—^Levers v. Atchison, T. & S F. 
Ry. Co. 166 P 1178, 22 NM. 599. 
LRA1918A 294. 

Okl —Wichita Falls & N W Ry, Co. 
V. J. J Brown Co., 183 P. 889. 76 
Okl. 84. 

Tex —S Fire Ins. Co of New York 
V. St Louis, B & M Ry Co, Tex. 
Civ App, 41 S W 2d 118, reversed 
on other grounds, ConouApp, St 
Louis, B. & M Ry. Co v. U S 
Fire Ins. Co of New York, 60 S.W. 
2d 196. 

10 C.J p 248 note 10. 

Xnability of consigtiee to obtain, 
goods 

Where carrier delivered cotton to 
compress company, as arranged by 
consignee holding shipper’s bill of 
lading with draft attached, and re¬ 
tained that company’s tickets instead 
of delivering them to consignee, as 


was usual at that place, so that con¬ 
signee could not secure the cotton, 
there was no delivery thereof withm 
Rev.L.1910 § 821, providing that a 
carrier must deliver the property at 
the place to which it is addressed m 
the manner usual at that place.— 
Wichita Falls & N. W. Ry Co v. J. 
J. Brown Co., 183 P. 889, 76 OkL 84 

34. Tex.—Galveston, etc, R Co. v. 

Crow, Civ.App., 117 SW. 170 
Wis—^Hungerford v. Winnebago Tug 
Boat, 33 Wis. 303. 

за. NM—^Levers v Atchison, T. & 
S- F. Ry. Co.. 166 P. 1178, 22 N.M. 
599, L R.A 1918A 294. 

зб. N.M.—^Levers v. Atchison, T. & 
S. F. Ry. Co, supra. 

37. Ala.—James v. Alabama Great 
Southern R. Co, 81 So. 582, 202 
Ala. 640. 

Ark —Arkansas Railroad v. Winters, 
265 SW. 967. 166 Ark. 213—Yazoo 
& M. V. R. Co. V. Altman, 187 S.W. 
656, 124 Ark. 490—Arkadelphia 

Milling Co. V. Smoker Merchandise 
Co. 139 S-W. 680. 100 Ark. 37. 

La —Wood V. Louisiana & A. Ry. Co , 
104 So 306, 158 La 504 
Me —^Brown v. Railway Express 
Agency, 188 A. 716, 134 Me 477. 
Minn.—Arthur v. St. Paul, etc., R 
Co., 35 N.W 718, 38 Minn 95. 

N J —Cork V. Lehigh Valley R. Co, 
119 A 88, 198 NJLaw 143 
Tex—Queen Ins Co v Galveston, H 
& S. A Ry. Co, Civ.App, 290 SW. 
286, affirmed. Com App , 296 S W 
484, affirmed 3 S W 2d 419—^Texas 
&N O R.Co vH&C Newman, 
Civ App. 273 SW 335. 

10 C J p 218 note 9. 

Under U.S.Comp.St. § 8S63; snbd 
2, 49 US.CA § 1, declaring. "The 
term 'transportation’ shall include 
. . all services in connection 

with the receipt delivery,*' etc, "of 
property transported,” "delivery” 
connotes either tender to the con¬ 
signee or a reasonable opportunity 
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afforded him for the removal of the 
property transported —Cork v. Le¬ 
high Valley R. Co, 119 A. 88, 198 N. 
J.Law 143. 

Tender constitutes d^vexy as a 
matter of law where consigmee did 
not refuse to accept goods or deny 
that he was consigmee, but merely 
directed that delivery be made to an¬ 
other —^Finck Cigar Factory v. 
American Ry. Express Co, Tex.Civ. 
App., 283 S.W. 219. 

TV^ ■enable opportunity must be 
afforded consignee to call, examine, 
and take his things from carrier’s 
premises, notwithstanding carrier's 
inability to give notice of arrival of 
shipment —^Brown v. Railway Ex¬ 
press Agency, 188 A. 716, 134 Me. 
477. 

38w Tex.—^Texas & N. O. R Co v H 
& C. Newman, Civ App., 273 S W. 
335. 

39- Miss.—Columbus & G, Ry. Co. v 
Owens, 121 So. 265, 153 Miss. 628, 
62 A.LR. 521. 

Okl—SI Louis & S F. Ry Co v. 
Royal Ins Co, 227 P. 410, 100 Okl. 
11 . 

40. Ky —^Gus Datillo Fruit Co. v. 

[ Louisville & Nashville R. Co, 65 
SW2d 683. 251 Ky. 566. 

N.M —^Levers v Atchison, T. & S F. 
Ry. Co. 166 P. 1178, 22 N.M 599, 
LRA1918A 294 
10 C J p 248 note 12 

Corpus Juris is quoted as aulhor- 
! ity for this statement in Gus Datil- 
lo Fruit Co. V. Louisville & Nashville 
R. Co, 65 SW2d 683, 685, 251 Ky. 
566 

41- Tex—^House v. Soder, 36 Tex. 
629. 

4a Ga—Allen v. Southern Ry. Co, 
126 SB 722, 33 GaApp. 209. 

10 C.J. p 249 note 13. 

43- Ill—See Ford v American Ex¬ 
press Co., 203 Ill App. 275 
Me —State v. Intoxicating Liquors. 
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fact that a stockyards company, to which the car¬ 
rier delivered live stock at the destination, kept the 
stock in unloading chutes, which were kept locked, 
rendering it necessary for the consignee to obtain 
possession of the keys before securing possession 
of the stock, did not show an incomplete delivery 
but, under a contract of shipment forbidding deliv¬ 
ery to a prospective purchaser without surrender of 
the bill of lading, the act of the carrier, after the 
car had reached its destination, in switching it to 
an unloading sidetrack, without requiring surrender 
of the bill of lading, did not constitute a dehvery 
to the purchaser.^5 Since the consignee has a right 
to inspect the property before accepting delivery, as 
appears infra § 170, permission given to him or his 
representative to make such inspection does not con¬ 
stitute a delivery Where a bill of lading to the 
order of the consignor was delivered to the buyer 
in order that he might exercise his right of inspec¬ 
tion, a mistake of the carrier’s agent in marking the 
bill of lading as canceled by delivery, did not entitle 
the consignor to treat the goods as delivered 


Agreement as to method of delivery. Where a 
cotton company shipped cotton to itself as consignee, 
a compress company, acting as its general agent to 
receive all cotton so shipped, had authority to agree 
with the carrier as to the method of receiving cot¬ 
ton when delivered after business hours.'*® 

c. Actions for Failure to Perform Contract to 
Deliver 

(1) In general 

(2) Damages 

(1) In General 

In actions against carriers for breach of contract to 
deliver, the usual rules as to venue, parties, pleading, 
evidence, and instructions are applicable. 

An action for breach of a contract to deliver 
goods at a specified destination may be brought in 
the county where the contract was made,^® or 
where the failure to deliver occurred.®® The gen¬ 
eral rules are applicable in an action against a car¬ 
rier for failure to perform its contract to deliver, 
with respect to parlies,®^ pleadings,®^ presumptions 


76 A. 265. 106 Me. 138. 29 L.R.A.. 
N.S.. 745. 20 Ann Gas. 668. 

S C —Whitney Mfgr Co. v. Richmond, 
etc., R. Co., 17 SB. 147, 38 SC 
365, 37 Am.S.R. 767. 

44, Mo —^Bozworth v. Wabash Ry. 
Co, 58 S.W.2d 448, 332 Mo. 277, 
affirmingr Bosworth v. Wabash R 
Co., App, 21 SW.2d 1110—Burton 
V. Wabash Ry. Co, App., 22 S W 
2d 201, affirmed 58 S.W.2d 443, 332 
Mo. 268. 

45b Minn—Quinn-Sheperdson Co. v. 
Great Northern Ry. Co., 169 N.W. 
422. 141 Mmn. 100, 

4& N.Y —^Bobzein v. New York 
Cent. R Co., 176 NY.S. 407, 187 
App.Div. 767. 

Tex.—Hines v. Scott, 248 S.W, 663, 
112 Tex. 506. 

Order hiU of ladJuff with draft at¬ 
tached 

Where apples sold by sample were 
shipped under an order bill of lading 
with draft attached, togrether with 
directions to notify the purchaser, 
that the carrier permitted the pui^ 
chaser to enter the car and inspect 
the contents without taking* up the 
draft and presenting the bill of lad¬ 
ing, was not a delivery of the ship¬ 
ment, inspection without presenting 
bill havmg been made by the pur¬ 
chaser according to custom and the 
bill of lading impliedly authorizing 
inspection—^Hmes v. Scott, 248-S.W. 
663, 112 Tex. 506 

47- Mo—St. Joseph Hay & Feed Co 
V. Missouri Pac Ry. Co, App., 185 
S.W 1162 

4ft. Ga—Georgia Cotton Co. v. Cen¬ 


tral of Georgia Ry. Co., 91 SE 
933. 19 Ga.App 576 

49. Ga —Albany & N. Ry. Co. v. 
Merchants’ & Farmers’ Bank, 73 

5 E. 637. 137 Ga. 391—Southern 
Ry. Co. V. Massee & Felton dum¬ 
ber Co., 98 SE. 106, 23 Ga.App. 
309. 

50- Ga —Davis v. Seigel, 111 S.E. 
439. 28 GaApp. 418. 

51. Indoisee of bill of ladinsf 

In an action for breach of contract 
to deliver goods shipped, a broker, 
to whom the bill of lading indorsed 
in blank has been delivered with in¬ 
structions to attend to the shipping, 
IS a bailee of the property, and 
as such IS entitled to sue for the de¬ 
fault of the earner.—Charles D. 
Stone & Co. v. New York Cent. R. 
Co., 214 IlLApp. 483. 

52. Ala.—Alabama Great Southern 
R. Co. V. Herrmg, 174 So 502, 
234 Ala. 238. 

Mo—Carr v. St, Ijouis-San Francisco 
Ry. Co.. App, 284 S.W. 184 
Mont.—Grover v. Hines, 213 P. 250, 
66 Mont. 230, 

Ohio—Pennsylvania Co v. Bonchek 

6 Gordon, 15 Ohio App. 1. 

Pa.—^Tentzer v, Reading Co., 101 Pa. 
Super. 238. 

ComplMwt or 'I'ffidfL-vit held suffllcleiit 
(DA complaint, alleging that 
plaintiff and defendant entered into 
a contract by the terms of which de¬ 
fendant agreed for a valuable con¬ 
sideration to transport a trunk to 
Aberdeen and there deliver it to 
plaintiff or consignee, that defendant 
failed and refused to make delivery, 
and that in consequence plamtiff 
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suffered damages, was sufficient to 
sustain an action for damages for 
breach of contract.—Grover v. Hines, 
213 P. 250. 66 Mont 230. 

(2) Affidavit of cause of action 
in assumpsit against railroad was 
held not insufficient for insufficient 
allegation of defendant's possession 
of property.—^Bank of Philadelphia 
& Trust Co. V. Wabash Ry. Co., 156 
A 604, 102 Pa Super. 208. 

Specifying property involved 
In action against carrier for fail¬ 
ure to deliver goods to consignee, 
plea that “certain articles" shipped 
were not included in published tar¬ 
iffs and stipulation m hill of lading 
and that special agreement for their 
carriage was not made was held in¬ 
sufficient where it did not specify 
property mvolved in issue tendered. 
—Alabama Great Southern R. Co v. 
Herring, 174 So. 502. 234 Ala. 238. 

rnsuffLcieut affidavit of defense 
Plaintiffs declared for value of 
goods mtrusted to earner for inter¬ 
state transportation pursuant to its 
uniform express receipt governing 
interstate shipments. On tender of 
delivery the consignee rejected the 
shipment. Defendant then notified 
plaintiffs of the rejection, specified 
charges due, and demanded disposi¬ 
tion. Plaintiffs immediately paid the 
amount, and grave shipping instruc- 
I tions with which defendant avers it 
was unable to comply because it 
had then delivered the shipment, on 
the consignee's order, to the con¬ 
signee's trustee in bankruptcy. It 
was held the affidavit of defense was 
insufficient: first. In the attempted 
denial that the goods were received 
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and burden of proof,53 the admissibility®^ and | weight and sufficiency®® of the evidence, questions 


for transportation pursuant to the 
contract alleg-ed, second, in not aver¬ 
ring performance of the contract 
averred; or third, in not justifying 
the delivery alleged to have been 
made—Caps & Sons v. American 
Ry. Rxpress Co., 80 Pa Super 244. 
Interstate transportation; reference 
to acts of congress not required 
Where plaintiCFs statement shows 
contract sued on is transaction m 
interstate commerce, special refer¬ 
ence to acts of congn^ess governing 
such shipments is unnecessary.— 
Tentzer v. Reading Co., 101 Pa.Super. 
238. 

piending stoppage in transitn as de¬ 
fense 

In an action by a consignee against 
a carrier for nondelivery of goods, 
a defense of stoppage in transitu 
is sufficiently pleaded where the fact 
of the stoppage and the obtaining 
of the goods by the consignor in a 
method provided by statute is set 
out.—^Pennsylvania Co. v. Bonchek & 
Gordon, 15 Ohio App. 1. 

Issues, proof, and variance 

(1) Petition charging that carrier 
failed to deliver part of shipment 
of hogs is not sustained by proof 
that plamtiffis shipment had become 
interchanged with smaller shipment, 
which was sold as his.—Carr v. St. 
Liouis-San Francisco Ry. Co., Mo. 
App., 284 SW. 184. 

(2> In an action for nondelivery a 
plea that defendant never received 
the goods IS an admission of non¬ 
delivery, and this fact need not be 
proved to entitle plaintiff to judg¬ 
ment.—^Hot Springs R. Co. v. BCud- 
gms, 42 Ark. 4S5. 

(3) A carrier, when sued for fail¬ 
ure to deliver goods, may, to re¬ 
lieve itself of the breach set up m 
the complamt and demed by the gen¬ 
eral issue, prove, without a spe¬ 
cial plea, an attempted delivery.— 
Central of Georgna R, Co. v. Mont- 
mollen, 39 So. 820. 145 Ala. 468, 117 
Am.SR. 58. 

53. Ark —St- liOUis-San Francisco 
Ry. Co. V. Allison. 250 S.W. 24. 
158 Ark. 209 

Fla—Atlantic Coast Liine R Co. v. 
Seward, 142 So 881, 106 Fla 75. 
reversing 136 So. 620. 

IlL—See Dunsworth v Chicago & A. 

R Co , 205 Ill App 51. 

Iowa—Smith v. Liouisville & N. R 
Co. 209 N.W. 465, 202 Iowa 202. 
Mass—Nollman v. New York, N H. 
& H. R. Co, 131 N.E 195, 238 Mass. 
465. 

N.T.—^Rosenberg v New York Cent 
R Co.. 167 NY S 518, 180 App Div. 
79 

Pa—Wiesen & Co v American Ry 
Fxpress Co., 90 Pa Super. 78. 

jpxesumptiou as to contents of 
package delivexed to carrier for ship- 
cannot be mdulged m action 


for nondelivery, m absence of any 
proof.—Atlantic Coast Line R Co- 
V. Seward, 142 So 881, 106 Fla. 75, 
reversing 136 So 620. 

Burden, of proof 

(1) Plaintiff suing express compa¬ 
ny for failure to deliver merchandise 
must prove earner's receipt of mer¬ 
chandise and nondelivery—Wiesen 
& Co. V. Amencan Ry. Express Co., 
90 Pa Super. 78. 

(2) Plaintiff shipper has burden of 
proving that defendant earner's fail¬ 
ure to deliver a horse was not ex¬ 
cused by liability exceptions in con¬ 
tract of carnage—Rosenberg v. New 
York Cent. R. Co., 167 N.Y.S. 518, 
180 AppDiv. 79. 

Shifting burden of proof 

The burden is on plaintiff to prove 
nondelivery of the goods, and where 
defendant set up no affirmative de¬ 
fense, but merely offered evidence 
of delivery to plaintiff’s authorized 
agent, mtroduction of some evidence 
of nondelivery did not shift burden 
of proof to defendant—Nollman v 
New York, N. H. & H. R Co., 131 
N.E. 195, 238 Mass. 465. 

54. Ala.—^Louisville & N R. Co v. 
B. F. Roden Grocery Co., 96 So. 
912, 209 Ala. 694. 

Cal.—Stefam v. Southern Pac. Co., 
5 P2d 946, 119 Cal App. 69. 

Ill—Charles D. Stone & Co. v. New 
York Cent. R Co, 214 Ill App. 483 
—Hinchliffe v. Wenig Teaming Co, 
194 IlLApp. 627, affirmed 113 N.E. 
707, 274 ni, 417. 

Ky.—^Louisville & N. R Co v. War¬ 
ren County Strawberry Growers' 
Ass'n, 267 SW. 551, 206 Ky 482 
N.Y.—^Jennings v. Barrett, 194 N Y. 
S. 679. 

NB—^Morrell v. Northern Pac. Ry. 
Co, 179 NW. 922, 46 N.D. 535 

Bvideuce r^vnissible 

(1) In action against carrier for 
nondelivery of lime, brought by one 
claiming assignment to it by con¬ 
signor while lime was in transit, 
assignment of mvoice, although con¬ 
veying no title to plaintiff, was ad¬ 
missible as circumstance for consid¬ 
eration in determmmg whether title 
was transferred —^Louisville & N. R 
Co. V B F. Roden Grocery Co., 96 
So. 912, 209 Ala 694. 

(2) Carrier sued for not delivering 
freight shipped under straight bill 
of lading could show that diversion 
to different destmation as directed 
by consignor was justified, where 
consigmor was owner and not plain¬ 
tiff suing for nondelivery —Stefam 
V Southern Pac. Co., 5 P 2d 946, 119 
Cal App 69. 

(3) Defendant denying allegations 
that he was common carrier could 
show by truck driver's testimony 
that loss of goods was not due to 
his negligence —^American Tobacco 
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Co. V. Schulenburg, Mo.App., 17 g. 
W2d 557. 

(4) In a shipper's action for non 
delivery of live stock shipped from 
Killdeer, N D, to Chicago, where 
the testimony concerning the cattle 
at EZilldeer was shown to have been 
based on a knowledge of the Chi¬ 
cago market, it was not error to ad¬ 
mit testimony of the value at Kill- 
deer, although the measure of dam¬ 
ages are properly measured by the 
value at Chicago.—^Morrell v. North¬ 
ern Pac. Ry. Co., 179 N.W. 922, 46 
N.D 535. 

Evidence ^w-idjifiissible 

(1) Admission of evidence of ear¬ 
ner's contract to deliver bernes at 
destination within specified time, 
which was void for failure to pub¬ 
lish and file schedule with interstate 
commerce commission, was error as 
furnishing standard by which to 
measure .reasonable time for deliv¬ 
ery, on which nght to recover was 
based by court's instructions.—Lou¬ 
isville & N. R Co. v. Warren County 
Strawberry Growers’ Ass’n, 267 S.W. 
551, 206 Ky. 482. 

(2) In suit by a shipper against 
a carrier for failure to deliver a 
shipment, where a contract of ship¬ 
ment between the shipper and the 
earner provided that suit for fail¬ 
ure to deliver must be brought with¬ 
in two years after a reasonable time 
for delivery, admitting m evidence 
a letter from the earner to the ship¬ 
per written after the shipper's time 
to sue had expired, stating that the 
carrier had retired from business, 
and that it could not consider claims 
for loss in shipment, except in case 
of certain C. O. D. shipments, was 
error, since the letter was not ma¬ 
terial to the issues and did not es¬ 
tablish a waiver by defendant of 
the provision that plaintiff must sue 
in two years, as alleged by plaintiff. 
—^Jennings v. Barrett, 194 N.Y.S 
679. 

55. Ala.—American Ry. Express Co. 

v. Powell, 89 So. 546, 206 Ala. 266. 
Ark.—^Yazoo & M. V. R Co. v. Alt¬ 
man, 196 SW. 122, 129 Ark. 358. 
Cal—Stefam v. Southern Pac. Co, 
5 P2d 946, 119 Cal App. 69. 

Ill —^Hinchlilfe v. Wenig Teaming 
Co, 113 NE. 707, 274 Ill. 417, af¬ 
firming 194 Ill App. 627. See 
Dunsworth v. Chicago & A. R Co, 
205 Ill App 51. 

Kan—^Hollicke v Missouri Pac. Ry. 

Co, 161 P. 594, 99 Kan. 261. 

Mo.—^Montgomery v Davis, 240 S.W. 

282, 209 Mo App. 698. 

Mont—Grover v. Hines, 213 P. 250, 
66 Mont 230. 

NJ—^Koch V Delaware, L. & W. R 
Co., 110 A 128, 94 NJLaw 30. 

N Y —^Epstein v. American Ry Ex¬ 
press Co , 185 N.Y S 94. 

Pa.—Wiesen & Co. v. American Ry. 
Express Co, 90 Pa Super. 78. 
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of law or fact,®* and instmctions.®^ | Where the action is for nondelivery, there should 


S.D—^Nield V. Illinois Cent. R. Co, 
225 NW. 654. 55 S D. 229. 

Tex.—^American Ry. Express Co. v. 
Times Pub Co.. TexCiv.App. 295 

s w. essT. 

Tenn.—Hart & Thornton Sausag^e Co 
V. City Transfer Co., 3 Tenn.App 
175. 

Evidence snfllcieiit 

(1) To support audgment for plain- 
tifE. 

Cal—Stefani v. Southern Pac. Co, 
5 P-2d 946, 119 Cal App. 69. 

HI—^Hinchliffe v. Wenig Teaming 
Co., 113 NB. 707, 274 IlL 417, af¬ 
firming 194 Ill App. 627. 
yam, —Pettit V. Director General of 
Railroads. 203 P. 927, 110 Kan. 288. 
Pa.—^Dental Mfg. Supply Co. v. 

Southern Ry. Co, 82 Pa Super. 558. 
Tenn.—^Hart & Thornton Sausage Co. 
V. City Transfer Co, 3 Tenn App. 
175. 

(2) To sustain judgment for de¬ 
fendant —^Master Shirt and Blouse 
Co. V. American Ry. Express Co., 75 
Pa.Super. 363. 

(3) To warrant finding regarding 
amount of coal delivered to carrier. 
—Nield V. Illinois Cent- R. Co., 225 
N.W. 654. 55 S D. 229. 

(4) To justify a finding that de¬ 
fendant’s agent was correctly m- 
structed as to the name of the con¬ 
signee, and that all elements neces¬ 
sary for a binding verbal contract 
existed.—Montgomery v. Davis, 240 
S.W. 282. 209 Mo.App. 698. 

(5) To present a prima facie case 
of nondelivery.—Grover v. Hines, 213 
P. 250, 66 Mont. 230. 

(6) To support finding that deliv¬ 
ery was not made as directed in re- 
consignment order.—^Tentzer v. Read¬ 
ing Co., 101 Pa Super. 238. 

(7) In assumpsit for failure to de¬ 
liver goods consigrued to a common 
earner, although the action was bas¬ 
ed on a bill of lading showing the 
number of the car in which the ship¬ 
ment was alleged to have been made, 
it is not essential that plaintiff prove 
conclusively that the goods were 
loaded m that particular car. The 
car number in the bill of lading is 
not such a material term of the con¬ 
tract that failure to prove shipment 
in the car will prevent a recovery. 
—^Irwin V. Davis, 82 Pa.Super. 288 

Evidence insiifGLcnen.t 

(1) To sustain a judgment for de¬ 
fendant —^Epstein V. American Ry. 
Express Co., 185 N T.S. 94. 

(2) To prove nondelivery to con¬ 
signee.—Wiesen & Co. v. American 
Ry. Express Co, 90 Pa Super. 78. 

(3) To support carrier’s defense 
that shortage of coal shipments was 
due to evaporation.—Smith v. Louis¬ 
ville & N. R. Co, 209 N.W. 465, 202 
Iowa 292. 


ETegligence of carrier 

Evidence held sufficient to show 
nondelivery of goods was due to 
carrier’s negligence.—St. Louis-San 
Francisco Ry. Co v. Allison, 250 S 
W. 24, 158 Ark. 209—Yazoo & M V 
R Co V. Altman, 196 S.W. 122, 129 
Ark. 358 

ValiLe of goods 

Evidence held sufficient to support 
trial couit’s finding of value.—Ste¬ 
fani V. Southern Pac. Co, 5 P 2d 
946, 119 Cal App 69. 

Cnstom as to delivery 

Proof that consignee received no¬ 
tice from carrier of arrival of freight 
at destination was held insufficient 
to establish custom as to delivery. 
—Central of Georgia R. Co. v. Lever- 
ette, 129 S.E 292, 34 Ga.App. 304. 

56b Ala.—^James v. Alabama Great 
Southern R. Co, 81 So. 582, 202 
Ala. 640. 

Ark —St Louis-San Francisco Ry. 
Co V. Allison. 250 SW. 24. 158 Ark 
209—Yazoo & M. V. R. Co. v. Alt¬ 
man, 187 SW. 656. 124 Ark. 490. 
Ga.—^Hines v. Mizell, 105 S E. 736, 
26 GaApp. 151. 

Kan.—Hollicke v. Missouri Pac. Ry. 

Co., 161 P. 594, 99 Kan 261. 

Ky.—^Louisville & N. R Co. v. E H 
Taylor & Sons, 6 S.W.2d 237, 224 
Ky. 303. 

Md—^Feldman v. Merchants’ & Min¬ 
ers* Transp. Co, 124 A. 874, 144 
Md. 209 

Mo —Sonken-Galamba Iron & Metal 
Co. V. Hines, Mo App, 238 S W. 135 
N J.—Katcher v. American Express 
Co. 105 A. 497, 92 N J Law 309, 
reversed on other grounds 109 A- 
741, 94 NJ.Law 165 
N Y.—^Todd Protectograph Co. v. 
Wells Fargo & Co, Express, 181 N 
Y S. 128, 111 Misc 282. 

Okl.—^Harrell v. Dutton, 232 P. 33, 
105 Okl. 169. 

Pa.—Pittsburgh, C, C & St L R Co. 
V. Baker, Smith & Co, 81 Pa Super. 
388. 

S C.—C. M Davis Son & Co. v. North¬ 
western R. Co. of South Carolina, 
105 SE 350, 115 SC. 221. 

Delivery to, and acceptance of, goods 
by carrier 

(1) In assumpsit for failure to de¬ 
liver goods consigned to a common 
carrier, the case is for the jury, and 
a verdict for plaintiff will be sus¬ 
tained, where evidence was produced, 
although contradicted, that the prop¬ 
erty was delivered to defendant and 
accepted by it.—^Irwin v. Davis, 82 
Pa.Super. 288. 

(2) Whether the amount of alu- 
mmum scrap stated in a bill of lad¬ 
ing to have been delivered to a car¬ 
rier was in fact delivered to it was 
held for the jury.—Sonken-Galamba 
Iron & Metal Co. v. Hines, Mo.App., 
238 S W. 135. 


D^very to consignee 
Ky.—^Louisville & N R. Co. v. E 
H. Taylor & Sons, 6 S.W.2d 237, 
224 Ky. 363 

N Y —^Todd Protectograph Co. v 
Wells Fargo & Co. Express, 181 
N.Y S. 128, 111 Misc. 282. 

Pa—^Berman v. Adams Express Co., 
73 Pa Super 314—Wood v. Mer¬ 
chants' & Miners' Transi>ortation 
Co , 73 Pa Super. 132. 

S C —C. M. Davis Son & Co. v. 
Northwestern R. Co, of South Car¬ 
olina, 105 SE. 350, 115 SC. 221. 
Seasonable time for delivery 

Ordinarily, the question of a rea¬ 
sonable time for delivery is one of 
fact for the determination of the 
jury, in which there enters the con¬ 
sideration of distance, route, mode 
of conveyance, character of freight, 
facilities available, usual time re¬ 
quired, abnormal conditions of 
weather, and extraordinary condi¬ 
tions of any character affecting 
movements of freight—Spartan Mills 

V. Davis, 119 S.E. 905, 126 SC 312. 
Xntention as to passing of title to 

goods 

In an action by the seller for fail¬ 
ure of carrier to deliver shipment of 
lumber to purchaser, where the un¬ 
disputed evidence showed that title 
was not to pass until delivery to 
purchaser, the court properly refused 
to submit to the jury an issue as 
to the intention of the parties as to 
the passing of title—St. Louis-San 
Francisco Ry Co. v. Allison, 250 S. 

W. 24, 158 Ark. 209. 

Negligence of carrier 

(1) Where one of two cars of lum¬ 
ber shipped by plaintiff to the same 
consignee was not delivered by the 
carrier and never reached the ad- 
diess specified m the bills of lading 
while the other was delivered with¬ 
in three weeks, the evidence made 
the carrier’s negligence lor nonde¬ 
livery of the one car a question for 
the jury —St. Louis-San Francisco 
Ry Co. V. Allison, 250 SW. 24, 158 
Ark. 209. 

(2) In action against carrier for 
nondelivery of goods, evidence hav¬ 
ing tendency to show that incorrect 
destination was defendant's fault, or 
that agent knew of destination in¬ 
tended, was held sufficient to take 
case to jury —James v Alabama 
Great Southern R Co, 81 So. 582, 
202 Ala 640. 

Value of goods 

In action for failure to deUver con¬ 
signment of deer tongue, the value 
of the consignment is peculiarly a 
question for the jury—Hines v. Mi¬ 
zell. 105 S.E. 736, 26 GaApp. 151. 

57- Ark —St. Louis-San Francisco 
Ry. Co. V. Allison, 250 S.W. 24, 
158 Ark. 209. 

ND.—^Morrell v. Northern Pas. Ry. 
Co., 179 N.W. 922, 46 N.D. 535. 
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be an allegation of demand but if breach of con¬ 
tract is alleged demand is immaterial.59 An alle¬ 
gation that plaintiff had not paid or tendered the 
freight charges is not necessary.®® On the other 
hand, it has been held that if the foundation of the 
action is refusal of the carrier to deliver at the end 
of the transportation, there should be an averment 
of payment or tender of freight charges in order 
to discharge the carrier’s lien.®! There can be no 
recovery against a carrier for failure to deliver 
goods, in the absence of evidence that they were in 
fact delivered to the carrier,®^ and it is not suffi¬ 
cient to show delivery of a box purporting to con¬ 
tain the goods.®* In Illinois, prior to the enact¬ 
ment of the Uniform Bill of Lading Act, a carrier 
which had issued a bill of lading acknowledging the 
receipt of certain goods for transportation could 
defend in an action for failure to deliver, by show¬ 
ing that, as a matter of fact, no goods had been 
received by it, but under § 23 of that act, the car¬ 
rier is deprived of that defense;®^ and in an ac¬ 
tion by the consignee, who had failed to receive 
all of the goods purporting to have been shipped 
under a bill of lading, it is not necessary for plain¬ 
tiff to allege that the bill purchased by him was 
issued by the carrier without actually receiving the 
goods.®® 

One who has paid drafts accompanying a hill of 
lading for the value of the goods not delivered to 
the carrier, on the theory that the carrier is estop¬ 
ped to deny having received the goods, must prove 

Tex.—Oulf, C. & S F. Ry. Co. r. 

McKie, CivApp., 191 SW. 576. 

Instnictions held pxoperly to siibxiilt 
issue of carrier’s iLesTRC^ce 
Ark.—St liOuis-San Francisco Ry, 

Co. V. Allison, 250 S.W- 24, 158 
Ark. 209. 

InstmctioiL not misleadinfiT 

Instruction referring’ to “goods in 
controversy" was not misleading in 
action for nondelivery, where goods 
were designated by case bearing spe¬ 
cific number.—^Louisiana & N. W. R, 

Co. V. J. P. Machen & Co., 294 S.W, 

714, 174 Ark. 122. 

Effect of receipted freight bill 
Instruction that receipted freight 
bill was only prima facie evidence 
of delivery and that it was the prov^ 
ince of the jury, notwithstanding 
such receipted bill, to determine 
whether the goods were actually de¬ 
livered, was not error m action 
against earner for nondelivery — 
liouisiana & N W. R. Co v J. P. 

Machen & Co, 294 S.W. 714, 174 Ark. 

122 . 

Ctoods taken from carrier by attach*. 

THAIlt 

In an action against a carrier for 
failure to deliver goods, refusal of 


m an action for damages for nondelivery that the 
bill of lading was actually delivered by the carrier 
or by its authority ®® Evidence by plaintiff that a 
shipment had not been delivered to the address 
specified in the bill of lading raised the presumption 
that the loss of the shipment was due to the neg¬ 
ligence of the carrier or its agents,®*^ and the bur¬ 
den was then on the carrier to show the contrary.®* 
So, where plaintiff shipper proved delivery of live 
stock to defendant earner and nondelivery to the 
consignee, and also delivery of inferior stock, a 
presumption of negligence arose, which, being un¬ 
rebutted, entitled plaintiff to recover.®® Since, to 
prove nondelivery is to prove a negative, slight evi¬ 
dence thereof is sufficient to cast on the carrier the 
burden of accounting for the goods.^® Evidence of 
a custom of defendant carrier is inadmissible to 
contradict the express or implied terms of the con¬ 
tract of shipment.71 Where the shipper refused to 
accept cattle at the destination because the carrier 
rightly refused to deliver the cattle at a dipping vat, 
and the carrier sold the cattle at public auction, and 
its tender of a check for the proceeds was refused 
by the shipper, it was held that, in an action by 
the shipper to recover the value of the cattle, in 
which such relief was denied, plaintiff was entitled 
to have the check delivered to him for collection.^* 

Questions of practice arising in actions of trover 
against carriers for failure to deliver are treated in¬ 
fra § 183. 

G. Ry. Co V. R. S. Le Sage Motor 
Co, TexCivApp., 261 S.W. 209. 

63; Conn —Shore v. New York, N H. 
& H R. Co., 121 A. 344, 99 Conn. 
129. 

04. Ill.—American Hide & Leather 
Co. V Southern Ry. Co, 142 NE. 
200, 310 Rl. 524, affirming 228 JXL 
App. 305. 

65- Ill.—American Hide & Leather 
Co. V Southern Ry. Co, 142 NB. 
200. 310 IlL 524. affirming 228 Ill. 
App. 305. 

66- N.Y—^Droste v. Wabash R Co., 
138 N.Y S. 203, 153 App Div. 160 

67- Ark —St. Louis-San Francisco 
Ry. Co V. Allison, 250 S.W. 24, 
158 Ark. 209. 

68- Ark —St. Louis-San Francisco 
Ry. Co V. Allison, supra. 

69- ND.—^Morrell v Northern Pac. 
Ry. Co, 179 N.W. 922. 46 N D 535- 

70. Mont.—Grover v. Hines, 213 P- 
250, 66 Mont. 230. 

71- NY—Cappel v. Weir, 90 NYS. 
394, 45 Misc. 419. 

72- La.—Sheridan v. New Orleans 
Great Northern R. Co., 119 So, 
530, 167 La- 505, reversing 119 So. 
465, 9 Tifl«.App. 308* 


an instruction that the carrier was 
not liable for failure to deliver if 
the goods were taken under attach¬ 
ment was error.—Gub^ C & S. F. 
Ry. Co. V. McKie, Tex Civ App, 191 
S.W, 676. 

58- Minn.—^Jarrett v. Great North¬ 
ern R. Co., 77 N.W. 304, 74 Minn. 
477. 

59. Mo.—Erskme v. Steamboat 

Thames, 6 Mo. 371. 

Pa.—^Ludwig V. Meyre, 5 Watts & S. 
435. 

ea Minn.—Jarrett v. Great North¬ 
ern R. Co., 77 NW. 304, 74 Minn. 
477. 

61- Ind—JefTersonville, etc., R. Co. 
V Gent, 35 Ind 39. 

ea. Conn —Shore v. New York, N H. 
& H R Co, 121 A. 344, 99 Conn. 
129 

Tex—Chicago, R L & G Ry. Co. v. 
R S. Le Sage Motor Co., Civ.App, 
261 SW- 209. 

Evidence sufficient to show deliv¬ 
ery to carrier —American Ry. Ex¬ 
press Co. V Times Pub. Co, Tex. 
Civ.App.. 295 S.W 639. 

Evidence insufficient to show de¬ 
livery to earner.—Chicago, R. L & 
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(2) Damages 

A carrier's liability for nondelivery of a shipment is 
ordinarily the market value of the goods at the time 
and place delivery should have been made. Consequen¬ 
tial and special damages are recoverable under some cir¬ 
cumstances. 

Ordinarily, the measure of damages for breach of 
contract to deliver is the value of the shipment's 
at the point of destination at the time delivery 
should have been made,^^ less transportation charg¬ 
es ^5 The value recoverable by plaintiff is the mar¬ 
ket value of the goods at the place of destination, 
rather than the price at the point of shipment 
but it has been held that, where the shipper is a coal 
dealer at the place of destination, and purchased his 
coal at the point of shipment for resale at destina¬ 
tion, he may waive the difference and reduce his 
damages to the value at the pomt of shipment 
Where a carrier notified the consignee that the 
goods had arrived and would shortly be delivered, 
but the goods were never delivered, the carrier was 
liable for the loss occurring between the time of no¬ 
tice of arrival and the time the consignee was noti¬ 
fied that the goods were lost, or at least for a rea¬ 
sonable time after the notification of arrival.^* 
Consequential or special damages not within the 
contemplation of the parties, and not the proxi¬ 


mate and material consequences of the carrier’s 
breach of contract, are not recoverable but 
plaintiff may recover any damages which the car¬ 
rier might reasonably have contemplated would re¬ 
sult from its failure to deliver.^® Special damages 
for nondelivery are not recoverable unless the ship¬ 
per gives notice thereof at the time of delivery to 
the carrier,*^ and the general knowledge of the car¬ 
rier that the consignee was in the retail coal busi¬ 
ness would not justify an award of special damages 
in such an amount as the coal could have been sold 
for at retail.*^ Where plaintiff shipped the head 
of a dog which had bitten him, to ascertain whether 
or not the dog had hydrophobia, the box being 
marked “Dog’s Head, Rush,” and defendant was 
informed of the accident and purpose for which the 
head was being shipped, defendant was liable, in 
case of nondelivery for the expense of shipment, 
mental pain to plaintiff, the expense incurred for 
medical treatment to prevent hydrophobia, the pain 
caused by that treatment, and the damage sustain¬ 
ed by loss of time while taking it, although the treat¬ 
ment proved to be unnecessary.83 If the goods had 
a market price at destination at the time they should 
have been delivered, the shipper cannot recover spe¬ 
cial damages for breach of contract to deliver;*^ 
but It has been held that an action to recover the 


73l N C.—Coppersmith v. Norfolk 
Southern R. Co., 113 S.E. 504. 184 
N.C. 26. 

74- Del—Hardesty v. American Ry 
Express Co, 119 A, 681, 2 W-W. 
Harr. 66. 

Ga—Central of Georgia Ry. Co. v, 
American Coal Co., 110 S E. 320, 28 
GaApp. 95. 

Miss—Yazoo & M. V. R. Co. v. 
Clarksdale Coal & Grain Co., 125 
So 725, 156 Miss. 152. 

N T —Seaver v. Lmdsay Light Co., 
182 NTS. 30, 111 Misc. 553, re¬ 
versed on other grounds 187 NY. 
S. 622, 196 App Div. 397, motion 
denied 134 NE. 545, 232 N.Y. 498, 
and reversed on other grounds 135 
NE 329, 233 N.Y. 273, reargument 
denied 135 N.E. 953, 233 N.Y. 646, 

Pa.—Allen v Adams Express Co., 77 
Pa Super. 174. 

75- Ga—Central of Georgia Ry. Co. 
V. American Coal Co, 110 S.E 320, 
28 GaApp. 95. 

Ill—See Gilbert v. Chicago & Al. R. 
Co, 194 Ill App. 481. 

75. Ala—^Nashville, a & St L Ry 
V. W. L Halsey Grocery Co., 121 
So 16, 219 Ala. 16. 

Del—^Hardesty v. American Ry. Ex¬ 
press Co., 119 A. 681, 2 W.W.Harr- 
66 . 

Iowa.—Smith v- Louisville & N. R. 
Co., 209 NW 465, 202 Iowa 292. 

Miss.—Yazoo & liL V. R. Co. v. 


Clarksdale Coal & Gram Co., 125 
So 725, 156 Miss. 152. 

Pair average 'market value at time 
and place of delivery is proper meas¬ 
ure of damages for breach of con¬ 
tract to deliver personal property — 
Yazoo & M. Y. R. Co v. Clarksdale 
Coal & Gram Co, 125 So. 725, 156 
Miss. 152. 

77- Iowa—Smith v. Louisville & N. 
R. Co., 209 N.W. 465, 202 Iowa 292 

78- N.C.—Rawls v. Atlantic Coast 
Lme R. Co., 91 SE 367, 173 N.C. 
6 . 

79- Ala—Southern R Co. v. Webb, 
39 So 262, 143 Ala 304, 111 Am. 
S R. 45, 5 Ann Cas 97. 

N C.—Coppersmith v. Norfolk South¬ 
ern R. Co., 113 SE 504, 184 N C. 
26. 

Payments made by plaintiff because 
of failure to deliver 
Where earner’s failure to trans¬ 
port and deliver some chains caused 
consignee to pay additional amounts 
on a logging contract, but it did not 
appear that carrier knew or should 
have known of the puipose for which 
the chains were shipped, carrier was 
not liable for this loss—Copper¬ 
smith V. Norfolk Southern R. Co, 
113 SE. 504, 184 N.Q 26. 

Befnsal to accept d^very 
Where cotton transported to the 
pomt of destination was properly 
tendered ten days later to the hold¬ 
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er of the shipper’s order bill of lad¬ 
ing, a subsequent loss m the market 
value was attributable to his un¬ 
warranted refusal to accept it, not 
to the carrier’s failure promptly to 
deliver it, and hence was not recov¬ 
erable from the carrier—Gulf, C & 
S F. Ry. Co. V. Kempner, Tex Com. 
App., 282 S W. 795, reversing, Civ. 
App , 275 S W. 459. 

80- Tex—^Texas & N O R. Co. v. 
H. & C Newman, Tex Civ App, 273 
SW. 335 

Recovery of freight charges 
Where carrier, having knowledge 
of quarantine on cotton fiom certain 
state, contracted to deliver shipment 
of such cotton without informing 
shipper of quarantine, and it tailed 
to effect delivery, shipper was en¬ 
titled to recover freight charges to 
destination and from there to nearest 
accessible point at which he could 
regain possession—Texas & N. O R. 
Co. V H & C Newman, Tex Civ App, 
273 SW 335 

81- Miss—^Tazoo & M. V. R. Co v. 
Clarksdale Coal & Grain Co, 125 
So. 725, 156 Miss 152. 

82- Miss.—^Yazoo & M. Y. R. Co v. 
Clarksdale Coal & Grain Co, su¬ 
pra. 

83. Kan —Austin v. American Ry. 
Express Co., 200 P. 293, 109 Kan. 
512. 

84. IT.S —^Mitsubishi Sho ji Kaisha 
V. Davis, C.C.A.N.T., 291 P. 882. 
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loss resulting from the diminished output of plain¬ 
tiffs mill, and the expense of hiring an extra man, 
because of the carrier’s failure to deliver machin¬ 
ery after giving notice of its arrival, is an action 
for direct tangible damages, not for loss of profits-^S 
So, it has been held that a shipper of grain, re¬ 
quired to submit to a reduction in the selling price 
because the milling in transit privilege was lost be¬ 
cause of the carrier’s misrouting of the shipment, 
may recover for such loss but such damages can¬ 
not be recovered where the milling in transit priv¬ 
ilege was available only when reference thereto was 
noted on the shipping order and bill pf lading, and 
no such notation was made.*^ Where the goods 
are offered back to the shipper, the measure of dam¬ 
ages for nondelivery of the goods is the difference 
between the market value at the time and place 
of delivery, and when they were offered back, ir¬ 
respective of the cause of the reduction in such 
value.^* The expense incurred by the owner of the 
goods in making a trip to the place of destination 
to recover them is not recoverable in an action for 
breach of the carrier’s contract to deliver.89 It has 
been held, however, that, where live stock was 
wrongfully delivered to a third party, the owner 
was entitled to recover a sum which he was required 
to pay such third party for feeding the stock before 
he could recover possession thereof.^® It is the 
duty of a consignee seekmg to recover damages for 
nondelivery to make reasonable efforts to mini¬ 
mize the loss.^^ Damages recoverable for delay m 
delivery are discussed infra § 162; damages for 
misdelivery in actions based on breach of contract 
are discussed infra § 174 d; and damages in actions 
for conversion, based on misdelivery, are discussed 
infra § 184. 

§ 161. What Must Be Delivered 

a. In general 

b. Part delivery 


a. In General 

The carrier must, as a general rule, deliver to the 
consignee the identical goods shipped to him. Where the 
goods of two shippers become so commingled as to render 
separation impossible, each shipper may recover the 
value of hrs shipment in case of a loss for which the 
carrier is liable. 

Ordinarily the carrier is bound to deliver to the 
consignee the identical goods shipped to him, and 
It is liable for any damage sustained by him in con¬ 
sequence of a delivery of other goods, whether caus¬ 
ed by admixture or othcrwise.^2 Where the goods 
of one shipper become mixed indiscriminately with 
those of another in such a way that separation is 
impossible, as where shipments of gram are mixed 
in one mass, the respective owners of the shipments 
become tenants in common of the entire mass, and 
each may recover the value of his shipment in the 
case of a loss for which the carrier is responsible.^^ 

b. Part Delivery 

There may be a delivery and acceptance as to a part 
of the goods, except where the part not delivered is 
necessary to make the whole consignment effective, or 
where it does not appear that the goods tendered were 
in fact a part of the original consignment. 

There may, of course, be delivery and acceptance 
as to a part of the goods, leaving the carrier liable 
as to the balance,®^ and, as a general rule, failure 
of the carrier to tender all the goods shipped will 
not justify the consignee in refusing to receive the 
part of the goods tendered.®® Where a carrier is¬ 
sues a bill of lading covering a shipment, and fails 
to establish the nonreceipt of any part thereof, it is 
liable for failure to deliver the whole shipment.®® 
So, where the carrier fails to deliver a part of a 
consignment and the part not delivered is neces¬ 
sary to make the whole consignment effective, this 
amounts to a failure to deliver the whole, and the 
consignee is not bound to accept it,®^- nor is the 
consignee bound to accept partial delivery, where it 
does not appear that the goods so tendered were in 
fact a part of the original consignment.®® Where 


as. N C.—^Rawls V. Atlantic Ck>ast 
Line R. Co., 91 S.B. 367, 173 N.C 
6 . 

86. Elan.—McCullougrli v. Missouri 
Pac. Ry. Co., 160 P. 214, 98 Kan 
710. 

87- Kan.—^McCulloug^h. v. Missouri 
Pac Ry. Co., supra. 

88; NT.—^Freegood v. Barrett, 172 
NTS. 353. 

89. Ala.—Southern R. Co v. Webb. 
39 So. 262, 143 Ala. 304, 111 Am 

S.R. 45, 5 Ann Cas. 97. 

30. Ala.—Southern R Co. v. Webb, 
supra. 


91- La—Clark v. Louisiana Ry. & 
Nav, Co, App., 134 So. 116. 

92- TT.S.—Baton v. Neumark, D C N 

T. . 33 P 891, affirmed. CC. 37 F 
375—The Augrusto, BC.N.Y., 29 P. 
334. 

Mass—Rice v. Boston, etc., R. Corp., 
98 Mass. 212. 

93; Iowa.—Arthur v. Chicago, etc., 
R Co.. 17 NW 24. 61 Iowa 648 
Mass—^Forbes v. Boston, etc., R Co., 
133 Mass. 154, 

94L Va.—Norfolk & W. Ry. Co v. 
Aylor, 150 SE 252. 153 Va. 575, 
certiorari denied 51 S Ct. 26, 282 

U. S 847, 75 LEd 751. 

10 C.J. p 249 note 22. 
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95. Ky.—^Louisville, etc., R. Co v. 
Gay, 135 S.W. 400, 143 Ky. 56. 33 
L.R.A.NS.. 303 

10 C J. p 249 note 23. 

96. R.I,—^Jenckes Spinning Co. v. 
New York. N. H. & H. R. Co, 126 
A. 753, 46 RI. 264. 

97. S.C.—^McKerall v Atlantic Coast 
Line R- Co., 56 S.E. 965, 76 S.CL 
338. 

10 C.J. p 249 note 25. 

98. Ill —Chicago, etc, R. Co. v. Wai^ 
ren, 16 111. 502. 63 Am.D. 317. 

Refusal to accept part deUvexy held 
justified 

Where a party delivered to a rail¬ 
road company, at Joliet, one thou- 
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freight consists of separate articles, there may be 
a partial delivery,®® but when carload freight is 
placed on a delivery track, and a dra 3 mian is per¬ 
mitted to open it and begin unloading, there is a 
delivery of the whole carload.^ 

§ 162- Time of Delivery 

Delivery to the consignee must be made within a 
reasonable time after completion of transportation and 
during business hours. 

Delivery must be made within a reasonable tune 
after the actual transportation to the point of des¬ 
tination is completed; otherwise the carrier is guil¬ 
ty of a breach of contract for which damages are 
recoverable,2 if the delay was the proximate cause 
of the damage,® unless there was a sufficient excuse 


for the delay and a like rule has been applied 
where the carrier transports perishable goods ahead 
of schedule, but unreasonably refuses to deliver un¬ 
til the scheduled time.® So, delivery or tender to 
the consignee must be made at a reasonable hour,® 
and during business hours."^ What is a reasonable 
time for making delivery is ordinarily a question of 
fact.® 

In construing a statute providing that cars for 
unloading shall be considered placed “when” they 
are held awaiting orders from the consignors or 
consignees, it was held that the word “when” meant 
“while”, and that the duty of prompt delivery is 
not ended when cars are placed on a “hold track” 
to await orders, but that the time allowed for deliv¬ 
ery IS merely suspended while the cars are so held.® 


sand seven hundred and sixteen 
pounds of rags wlvch were in sacks, 
to be transported to Chicago, and 
the company offered to deliver at 
Chicago five hundred pounds of rags 
which were loose and outside their 
depot, it was held that this was no 
delivery of a part, and that the com¬ 
pany was liable for the price of the 
whole, unless it was shown that the 
rags tendered were a part of those 
delivered, and that they were m a 
proper condition.—Chicago, etc., lEt 
Co. V. Warren, 16 IlL 502, 63 Am. 
D 317. 

99- Va.—^Norfolk & W. Ry, Co. v. 
Aylor, 150 S.E. 252, 153 Va. 575, 
certiorari denied 51 S Ct. 26, 282 
US 847, 75 Ii-Ed. 751. 

1. Va.—^Norfolk & W. Ry. Co. v. 

Aylor, supra. j 

2. U S.—jA^erican Ry. Express Co. 
V. Ewing Thomas Converting Co., 
C.CA.Pa., 292 F. 335. 

Conn—^Belkin v. New Tork, N. H. 
& H. R. Co., 146 A. 846, 109 Conn. 
466. 

Pla.—^Florida East Coast Ry. Co. v. 
Peters, 73 So. 151, 72 Fla. 311, 
Ann.Cas.l918D 121. 

Ohio —^Toledo & O. C. Ry Co. v. 
Giha, 142 N.E. 375, 109 Ohio St. 
189 

Tenn.—^Nashville. C. & St. L. Ry. v 
Davis, App., 114 SW.2d 830. 

Utah—Smart v. Oregon Short Line 
R Co., 183 P. 320, 54 Utah 606. 
What constitutes reasonable time 
Express company's delivery of 
package on next business day after 
It was received was withm reasona¬ 
ble time —^Long v. American Ry Ex¬ 
press Co.. CCATex., 30 P.2d 571, 
certiorari denied 50 S.Ct. 24, 280 US 
563, 74 LEd 617. 

U^-ansOHe diligence held estabUsbed 
A carrier was not liable where it 
refused to deliver a car after arrival 
at destination, because the number 
of the car did not correspond with 

13 C. J.S.—21 


the number of the order bill of 
lading, where it telegraphed the con¬ 
signor for instructions, and before 
receiving an answer released the 
car, such act being an exercise of 
reasonable diligence in establishing 
the identity of the car before de¬ 
livering It to plamtiff—^Toledo &, O 
C. Ry. Co V Giha, 142 NE 375, 
109 Ohio St. 189. 

3. La —^Miller Engineering Co v, 
Louisiana Ry & Nav. Co., 82 So 
413, 145 La. 460. 

Delay not pro^'m-ite cause of 
age 

Although, after arrival of shii>- 
ments of rock to be used in sinking 
mat against bank of river, defend¬ 
ant refused, after prompt notice of 
the circumstances under whicdi dam¬ 
age was really to occur, to deliver 
at the usual and proper place for 
plaintiff to unload until after loss 
had occurred, defendant's refusal { 
was not the proximate cause of the 
damage due to mat being carried 
away by a sudden rise m the river, 
and defendant is not liable for such 
damage —^Miller Engineering Co v. 
Louisiana Ry. & Nav. Co., 82 So. 413, 
145 La. 460. 

4. Ohio.—Toledo & O. C. Ry. Co v 
Giha, 142 NE 375. 109 Ohio St 
189. 

5. NT.—Cochran v. Norfolk South¬ 
ern R. Co, 244 N.Y.S. 326, 138 Misc. 
74. 

6. Okl —^Midland Valley R. Co v. 
Price, 260 P. 26, 127 Okl 106. 

Utah.—Smart v. Oregon Short Line 
R Co. 183 P. 320, 54 Utah 606. 

10 C J p 260 note 29 
Delivery too late in day 

If at the time of unloading sheep 
there was an unreasonable delay by 
the acts of defendant carrier, it was 
liable if damege resulted from such 
negligence, when the sheep were im- 
loaded too late in the day and so 
were dbulled, it having been its duty 
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to place the cars in proper position 
for unloading with reasonable 
promptness—Smart v Oregon Short 
Lme R. Co, 183 P. 320. 54 Utah 606. 
7- Colo —Union Pac R Co v. 

Spano. 59 P 2d 75. 99 Colo. 47 
Pa—^Hill V. Humphreys, 5 Watts & 
S 123, 39 AmD 117. 

Tex.—Gulf. C. & S. F. Ry Co. v. 

Dean. Civ.App, 261 S.W. 520. 

10 C.J p 250 note 29 

Agreement between railroads serv¬ 
ing, city that shipments such as 
grrapefruit arriving after 7 a. m. 
would not be delivered before 5 30 p. 
m of same day did not preclude lia¬ 
bility by railroad to consignee for 
loss through market declining during 
delay, where shipment could have 
been delivered within from fifteen 
imnutes to two hours as consigmee 
demanded.—Union Pac. R. Co v. 
Spano, 59 P2d 75. 99 Colo. 47 

Ho fault or laches can. be imputed 
to consignee m refusing the goods 
when tendered after business hours 
and at a time when the consignee 
had dismissed his servants and was 
incapable of receiving and putting 
away the goods.—Hill v. Humphreys, 
5 Watts & S., Pa, 123, 39 AmD 117. 
Delivery after b«i«ijiA''s hours on Sat¬ 
urday 

As respects liability for delay de¬ 
livery of car of produce at con¬ 
signee's warehouse after business 
hours on Saturday was, in legal ef¬ 
fect, a delivery on the following 
Monday morning—Gulf, C. & S F. 
Ry. Co V Dean, Tex.Civ.App., 261 
SW 520. 

a. Conn—^Belkm v. New York, N. 
H. & H R. Co.. 146 A- 846, 109 
Conn. 466. 

Pa.—^Hill v. Humphreys, 5 Watts & 
S. 123, 39 Am D. 117. 

9. Neb—Sunderland Bros Co. v. 
Missouri Pac. Ry. Co., 162 N.W. 
494, 101 Neb. 119, Ann.Casa918D 
1120. 
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Where the contract provided for delivery of a car 
on the consignee's private siding, but, sudhi siding 
being occupied, it was agreed tJiat delivery should 
be made on a public siding, the carrier was not 
bound to place the car on the public siding immedi¬ 
ately on learning, after its arrival, that the private 
siding was occupied.^® 

Weather conditions. The consignee is not obliged 
to accept, during sub-zero weather, delivery of veg¬ 
etables susceptable of freezing, and on his refusal 
to accept them, it is the duty of the carrier to pro¬ 
tect them until delivery can be made without in- 
jury from freezing.ii 

Mistake in address. Where goods shipped by ex¬ 
press were wrongly addressed, it was the duty of 
the express company to discover the mistake, make 
inquiry, ascertain the consignee’s correct address, 
and make delivery within a reasonable time there- 

after.i2 

Money consigned to hank. It has been held that 
the proper time for a carrier to deliver money con¬ 
signed to a bank is not limited to banking hours, 
in the absence of a special contract and usage of 
the place to that effect, but that an offer to deliver 
at any tune during the usual hojurs of business, with 
due regard to the safety and convenience of the 
consignee, is sufficients^ 

Damages. Where property is not dehvered at the 
proper time, plaintiff may recover for the loss due 
to the decline in the market during the wrongful 

detention.S4 


Questions involving delay in the transportation 
of goods to their destination, not involving delivery 
to the consignee after the goods have arrived at 
such place, are discussed infra §§ 190-194. 

§ 163. Place of Delivery 

Ordinarily, a railroad carrier cannot be compelled 
to deliver freight to a point off its lines. 

It IS a general rule that, in the absence of con¬ 
stitutional or statutory provisions, a carrier by rail¬ 
road cannot be compelled to deliver freight to a 
point off its lines. The duty of a carrier to de¬ 
liver the property transported by it at the specified 
destination, or at the usual place for delivery, or 
at a suitable place to receive the property, includ¬ 
ing the right to deliver on private tracks, and the 
effect of acceptance of delivery at a place other 
than that specified in the contract of shipment, is 
treated infra §§ 164—168. The liability of the car¬ 
rier for making delivery at the wrong place is 
treated infra § 176. 

§ 164. Duty to Deliver at Destination 

Specified in General 

It is the duty of the carrier to deliver the property at 
the place designated in the contract of shipment, or ac¬ 
cording to authorized directions changing the place of 
delivery. 

It is the duty of the carrier to* deliver the freight 
at the destination designated in the contract of ship¬ 
ment, and delivery at any other place, whether in 
dose proximity to the place designated or not, will 
not relieve the carrier from its responsibility as 
such,^® although it has* been held otherwise where 


10. Conn—^Belkin v. New York, N 
H. & K. R. Co., 146 A. 846. 109 
Conn. 466. 

11. La-—^PolOman v. Yazoo & 14. V. 
R. Co.. 130 So. 263, 14 T-«i.App. 498. 

12. TT S.—American Ry. Express Co. 
V. Ewing: Thomas Converting- Co., 
aC.A.Pa.. 292 F. 335. 

13L Wis.—^Marshall v. American Ex¬ 
press Co., 7 Wis. 1, 73 AmJD. 381. 
10 C.J. p 250 note 32. 

14. Colo.—Union Pac. R. Co. v.. 

Spano, 59 P.2d 75. 99 Colo. 47. 
NY.—Cochran v. Nortolfc Southern 
R. Co., 244 N.Y.S. 326, 138 Misc. 
74. 

15- Ill —Cleveland, C., C. & St. L 
Ry Co. V. Commerce ComTnission, 
146 NE 606, 315 111. 461. 

Duty to accept freight for such de¬ 
livery see supra §§ 32, 143. 

16. Ill.—Unger v. Parmelee Co., 225 
IlLApp. 556. 

Iowa—Crosier v. U. S. Railroad Ad- 
miTiiptration, 181 N.W. 695. 


Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Luke, 186 S.W. 875, 171 Ky. 
60, denymg rehearing 184 S.W. 
1132, 169 Ky. 560. 

Mo—Prawley v. Atchison, T. & S. P. 
R. Co, 299 SW. 93, 220 MoApp. 
1189—McNem v. Vabash R. Co., 
231 S.W 649, 207 MoApp. 161. 
NY.—Porter v. Long Island R. Co., 
226 NY.S. 365. 221 App.Div. 713. 
affirmed 164 NE. 595, 249 NY 591 
—^Pillsbury Flour Mills Co. v Erie 
R. Co., 216 NYS. 486. 127 Misc. 
466. affirmed 222 NY.S 882, 220 
App.I>iv. 826, affirmed 162 NE. 560, 
248 N.Y. 649, certiorari denied 
Erie R Co v. Pillsbury Flour 
Mills Co, 49 S.Ct. 80. 278 US 645, 
73 LBd. 559. 

Okl.—Wichita Falls & N. W. Ry Co 
V. J J. Browh Co. 183 P. 889, 76 
Okl 84. 

Tex.—Gulf. C & S F. Ry Co. v. 

Gross, Civ.App, 204 S.W. 693. 

W Va —^Belknap v. Baltimore & O R 
Co., 91 SE. 656, 79 WVa. 691, L.R 
A.1917D 916. 

10 C.J. p 250 notes 34, 35. 
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Carzier -to ciia-nffo destina- 

tion. in transitu according to tele¬ 
graphic notice, shipper given notice 
of arrival at original destination was 
entitled to delivery there under origi¬ 
nal contract—American Cotton Prod¬ 
ucts Co. V. New York Cent. R. Co, 
255 N.Y.S. 672. 142 Misc. 821. 

Whace a transfer company under¬ 
takes to deliver a trunk at a cer¬ 
tain apartment in a building, it does 
not make a proper delivery by leav¬ 
ing the trunk in a general room in 
the basement of such building.—Un¬ 
ger V. Parmelee Co., 225 llLApp 556 

Where destination of live stock is 
stockyards, the arrival of tram car¬ 
rying shipment in the switching 
yards of the carrier three or four 
miles from the stockyards is not a 
delivery completing the shipment.— 
Gulf, C. & S. F- Ry. Co v. Gross, 
Tex.CivApp, 204 S.W. 693. 

Belivery of liye stock to wrong stock¬ 
yards 

Where a earner had knowledge 
that the shipper was the owner of 



13 G.J.S. 


CARRIEBS 


§ 165 


the deviation from the designated place is too slight 
to prejudice the consignor.i^ if the carrier’s line 
does not reach the destination named, its duty is to 
take the goods as near to the place of destination 
as practicable, in accordance with its general custom 
and usage, and to notify the consignee at the place 
of destination,!* The shipper’s instructions to the 
carrier to advise the consignee of a shipment to a 
particular destination, does not require delivery at 
a particular station at such destination.!* A tem¬ 
porary congestion in the classification yards of a 
railroad terminal, or the temporary necessity of 
shiftmg cars there, does not excuse an absolute re¬ 
fusal to deliver at the particular place m the ter- 
mmal designated in the bill of lading.^* 

Delivery at nonagcncy station. Where a bill of 
lading provided that property destined to a station 
at which no reg^ar appointed agent was located 
should be at risk of owner after unloading from the 
cars, a carrier unloading a shipment at a nonagency 
station, which the shipper knew was such, without 
anyone present to receive the goods, did not become 


liable for their loss.^! 

Superseding instructions; diversion of shipment. 
The shipper may dictate where freight shall be de- 
hvered;^^ and a direction to deliver at a certain 
place may be superseded by a subsequent direction, 
so as to require delivery according to the later di¬ 
rection,** unless the subsequent direction is given by 
one not authorized to give it,*^ Where the con¬ 
signor of goods shipped under a straight bill of 
lading is named therein as consignee, a diversion of 
the shipment m transit, at the request of a prospec¬ 
tive buyer in whose care the goods are consigned, 
is not a delivery to such buyer.*^ 

§ 165. - Delivery on Private Tracks 

By contract or custom a carrier may be required to 
deliver property on a private siding or spur track, but 
otherwise it is under no such duty. 

In the absence of contract or custom, the carrier 
is under no common-law duty to deliver freight on 
private sidings or spur tracks of the consignee,*® 
and the fact that it does so voluntarily does not ren- 


breedin^r ewes consigpied to an agent 
at the independent stockyards at St. 
IjOuis, the fact that the earner 
wrongfully delivered them to the 
same agent at other* yards, where 
they were sold for immediate slaugh¬ 
ter, will not exonerate the carrier, 
which was advised if sent to the 
yards where delivered they would 
be sold for slaughter, for the con¬ 
signee IS to be regarded as an agent 
of the owner to receive only at the 
proper destination.—McNeill v. Wa¬ 
bash Ry. Co., 231 SW. 649, 207 Mo. 
App. 161. 

C!onsknictio]i. of shippijig contract 

Where cattle shipped from Ken¬ 
tucky were consigned to “C., R. & 
Co.. Chicago, lllmois, care of G. & 
Bl, Cincinnati, Ohio,” mdependent 
firms of cattle brokers m the sepa¬ 
rate cities, Cincinnati bemg on the 
route of the shipment, it was the 
duty of the railroad to deliver the 
shipment to the Cincmnati firm at 
such city.—Cmcinnati, N O. & T Ry. 
Co V. Luke, 184 S.W. 1132, 169 Ky. 
560. 

17- N.T.—Porter v. Pennsylvania R. 

Co., 215 N.T.S. 727, 217 App Div. 

49. 

Delivery to adjacent yard 

Delivery of cars of grapes to yard 
adjacent to one to which they were 
to be delivered for unloading, with 
readiness to move them promptly to 
proper yard on orders, was substan¬ 
tial performance of agreement to de¬ 
liver.—^Porter v. Pennsylvania R. Co., 
215 NY.S. 727, 217 App.Div. 49. 

18L Ala —Louisville, etc., R. Co. v. 

Bemheim, 21 So. 405. 113 Ala. 489 
10 C J. p 250 note 36. 


19- IlL—Coyne v. Oregon Short Line 
R Co , 244 HI App. 359. 

Irrespective of custom 

The mere fact that the shipper’s 
instructions were to advise certain 
parties cannot be construed to mean 
that the cars were to be delivered 
to any particular team track, even 
though It had been customary there¬ 
tofore for the railroad to deliver 
cars of potatoes to plaintiffs at a 
certain team track.^—Coyne v Oregon 
Short Line R. Co., 244 Ill.App 359. 

90. NT.—Porter v. Long Island R 
Co, 225 NTS 365, 221 App Div. 
713, affirmed 164 NB. 595, 249 N. 
Y. 59L 

21. La—Lindsey Wagon Co. v. Lou¬ 
isiana & Al. Ry. Co, 129 So. 395, 
14 La App. 236. 

22. Or—Brothers v- State Industrial 
Accident Commission, 12 P 2d 302, 
139 Or. 658. 

23 . D S-—Wilkinson & Carroll Cot¬ 
ton Co. V. Chicago, M & G R 
Co., CC.A.Tenn., 32 P 2d 553 

Ohio.—^Maynard Coal Co v. Chicago, 
K & S Ry. Co, 4 Ohio App 459 
Tenn —Virginia & S. W. R Co v. 
Sutherland, 197 S W. 863. 138 Tenn. 
266. LR.A.1918B 77. 

Sabsequent notice to stop at inter¬ 
mediate point 

Where a shipper notifies a carrier 
to stop certain carload shipments at 
a designated point en route and to 
hold for further shipping orders, 
such carrier is bound to do so, if 
not an unreasonable^ mterference 
with the earner’s business.—May¬ 
nard Coal Co. V. Chicago, K. & S. 
Ry. Co., 4 Ohio App. 459. 
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Pailnxe to obey directions 

Where cattle are billed to one 
point, but directions are given to de¬ 
liver at mtermediate point, and they 
are carried on to pomt billed to, 
shipper IS entitled to damages occa¬ 
sioned thereby.—Virginia & S W. 
R. Co. V. Sutherland, 197 SW 863, 
138 Tenn. 266, LRA191SB 77. 

24. Minn —^Thompson, Felde & Co. 
V. Great Northern Ry Co, 170 N. 
W- 70S, 142 Minn 60. 

Itequest of party to be notilled 
Where plaintiff shipped potatoes to 
point outside state to its own order 
by bill of lading with order to no¬ 
tify, and, on request of party to be 
notified and without plaintifT’s con¬ 
sent or production of bill of lading, 
earner stopped shipment at mterme¬ 
diate station and permitted such par¬ 
ly to inspect, and he then refused 
to accept, and they were never caiv 
ned to destination or delivered to 
owner, carrier was liable for their 
value —^Thompson, Felde & Co v. 
Great Northern Ry Co., 170 NW. 
708, 142 Minn 60 

25. IT S —^Estherville Produce Co. v. 
Chicago, R. I & P. R. Co., C.GA. 
lowa, 57 F.2d 50 

2GL Ark.—Fairview Coal Co. v. Ar¬ 
kansas Cent. R. Co., 252 SW 920, 
159 Ark 649. 32 AL.R. 191. 

N.H —^Milford Quarry & Construc¬ 
tion Co. V. Boston & M. R. R., 151 
A. 336, 84 NIL 407. 

N.Y—New York Cent. & BL R. R. 
Co. V. General Electric Co., 114 
NEL 115, 219 N.Y. 227, 1 A.L.R. 
1417, reversmg 153 NY.S 478, 167 
App Div. 726, reversmg 146 N.T.S. 
322, 83 Misc. 629, and certiorari 
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der such service enforceable as a right in fact 
it may be in direct conflict with statutes prohibiting 
rebates, as discussed infra § 379. Receiving and 
delivering freight on spur tracks of private indi¬ 
viduals is purely a matter of contract to which ei¬ 
ther party may attach any condition desired.^^ It 
has been held that the fact that it has been the cus¬ 
tom and practice of the carrier to place consign¬ 
ments billed for private spur tracks on sudi tracks 
will not prevent the carrier from changing its man¬ 
ner of delivering consignments by making delivery 
on a switch instead of on the private spur, provided 
notice of such action is given to the consignee; such 
notice, however, is necessary.29 Where a carrier, 
pursuant to custom, places a car on a private siding, 
it relinquishes all domimon over the shipment, and 
the delivery is complete.30 Where, by contract or 
custom, delivery is to be made at an industrial plant 
having an elaborate intra-mural system of trackage, 
delivery is complete when the cars containing the 
consignment are hauled from the carrier’s mam 
hne to the general storage track of the consignee 
within the limits of the latter’s jrard, and the car¬ 
rier IS not bound to distribute the cars along such 
intra-mural trackage system to the various mills 
and warehouses of the consignee.-^ Under an ordi¬ 
nary contract of open shipment providing for un¬ 
conditional delivery at a private sidetrack of the 

denied General Electric Co v New 
Tork Cent. & BL R. R. Co., 37 S 
Ct. 400, 243 n.S. 636, 61 LEd. 

941. 

10 C J. p 250 note 38. 

Implied contract 

It has been held that it Is an im¬ 
plied contract duty of the carrier to 
place a car on the consignee’s pri¬ 
vate track.—^Lee v. Ene R. Co., 158 
N.y.S. 730, 173 App.Div. 75. 

27- N.Y.—New York Cent. & H. R. 

R. Co. V. General Electric Co, 

114 NE. 115, 219 N.Y. 227, 1 AL.R. 

1417, reversing 153 N.Y S. 478, 

167 AppDiv. 726, reversmg 146 N. 

Y S. 322, 83 Misc. 529, and cer¬ 
tiorari denied General Electric Co. 

V. New York Cent. & H. R. R. Co, 

37 S.Ct. 400, 243 U.S. 636, 61 L..Ed. 

941. 

28. Miss.—Gulf Compress Co. v. Al¬ 
abama Great Southern R. Co., 56 
So. 666, 100 Miss. 582. 

Tex—^Missouri, EL & T. Ry. Co. of 
Texas v. Seeger, Civ.App, 175 S- 

W. 713. 

29. liU—Webre v. Texas, etc., R. 

Co, 5 Lia App., Orleans, 127. 

30i Mich.—-Ward v. Pere Marquette 
Ry. Co, 204 N.W. 120, 231 Mich. 

323. 

31- N.Y—New York Cent. & H. R. 

R. Co. V. General Electric Co, 114 
N.B. 115, 219 N.Y. 227, 1 A.L.R. 


consignee, delivery is complete when the goods are 
placed on such sidetrack but where the goods, al¬ 
though routed to a private siding, are shipped un¬ 
der an order notify bill of lading, and neither the 
contract nor the prevailing custom authorizes deliv¬ 
ery on a private siding, the placing of the goods 
thereon is not a delivery, but is merely a tender of 
delivery on compliance by the order notify con- 
sigpiee with the terms of the shipping contract, and 
the consignee need not accept the tender.33 

§ 166. Acceptance at Place Other than 

Destination Specified 

Acceptance by the person entitled to the goods at a 
place other than their specified destination will relieve 
the carrier from further liability. 

While the owner of the goods is under no cir¬ 
cumstances required to receive them before arrival 
at destination, as stated supra § 160 a, he may ac¬ 
cept them at any place before or after arrival at 
destination, and this acceptance will work a dis¬ 
charge of the carrier from further liability but 
the acceptance of delivery at an intermediate point 
will not relieve the carrier from liability for dam¬ 
ages already incurred,35 and an offer to receive at 
an intermediate point on conditions which are re¬ 
fused will not terminate the carrier’s liability nor 
Its duty to deliver at the original destination.36 The 

ment were gratuitous —^Norfolk Tide¬ 
water Terminals v. Norfolk & P. Belt 
Liine R. Co., supra. 

3B- Ga.—^Massee & Felton Lumber 
Co. V Southern Ry Co, 149 S E. 
427, 40 Ga.App. 326—George C. 

Speir & Co. V Atlantic Coast Line 
R. Co., 140 S.E. 43, 37 GaApp. 
283. 

33- Ga.—George G. Speir & Co. v. 
Atlantic Coast Line R. Co, supra. 

34. Mo.—Atkinson v. Steamboat Cas¬ 
tle Garden. 28 Mo. 124 
NY.—Anthony & Jones Co. v. New 
York Cent & H. R. R. Co. 119 N. 
E. 90, 223 N.Y. 21, L R A1918P 
1085, reversing 152 N.Y S 1097, 
167 App Div. 955. 

Ohio—Cleveland, etc., R. Co. v. Sar¬ 
gent. 19 Ohio St 438. 

10 C.J. p 251 note 43. 

FladiLg car on. public team track 
for plaintiff to unload, concurred m 
and acted on by plaintiff, was com¬ 
plete delivery, and terminated de¬ 
fendant’s obligation as common car¬ 
rier.—^Anthony & Jones Co. v. New 
York Cent & H. R. R Co.. 119 N.E. 
90, 223 NY 21. LR.A1918F 1085, 
reversing 152 N.Y.S 1097, 167 App. 
Div. 955. 

35- Mo —Atkinson v Steamboat Cas¬ 
tle Garden, 28 Mo. 124. 

36. Pa.—^Arbuckle v. Thompson, 37 
Pa. 170. 


f 1417, reversing 153 NYS. 478, 167 
[ App Div 726, reversing 146 N Y. 

S. 322, 83 Misc 529, and certiorari 

denied General Electric Co. v. New 

York Cent & H. R R Co., 37 S. 

Ct. 400, 243 TJ S- 636, 61 L Ed. 941. 

Spotting cars 

(1) It IS no part of the duty of a 
carrier to spot cars at warehouses 
or factories, or to do more than to 
set them on the spur track and off 
their own right of way —^Norfolk 
Tidewater Terminals v. Norfolk & P. 
Belt Line R. Co, Va. 195 S E. 684. 

(2) The obligation of a common 
earner with respect to the delivery 
and receipt of carload freight at 
private sidings and industrial tracks 
IS restricted to acceptance and de¬ 
livery at a point on the siding a 
sufficient distance from the point 
of connection with the tracks of the 
earner to clear such tracks, and does 
not extend to placing or spotting 
cars at such points on an industnal 
railroad as the shipper designates.— 
Norfolk Tidewater Terminals v Nor¬ 
folk &. P. Belt Lme R Co, supra 

(3) Accordingly, a carrier operat¬ 
ing a switching lme had the duty 
to place cars intended for delivery 
at marine termmal at a point where 
they could he conveniently taken 
over by the termmal company, but 
services rendered beyond such place- 
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place of delivery may always be varied with the as¬ 
sent of the owner of the property,^^ and if he inter¬ 
feres to control or direct in the matter, he assumes 
the responsibility.^^ So, it has been held that, 
where a consignee, on being notified of the ar¬ 
rival of goods at a place other than the destina¬ 
tion contracted for, directs the goods to be for¬ 
warded to another place and receives them, this 
acceptance amounts to a waiver of the carrier’s lia- 
bihty for an erroneous delivery.39 

§ 167. ■ Duty to Deliver at Usual Place at 

Destination for Maying Delivery 

a. In general 

b. Effect of special contract 

c. Delivery of grain in bulk; statutory 

provisions 

a. In General 

It is the duty of the carrier, in the absence of ex¬ 
press stipulations to the contrary, to deiiver the property 
at the usuai piace for making deiivery at the point of 
destination, which, ordinarily, is a station, freight depot, 
or warehouse. 

The place where properly is to be delivered by a 
carrier is at the usual place for making such deliv¬ 
ery at the point of destination,^® unless, as may be 
done, a specified place is expressly stipulated for in 
the contract of shipment, as brought out infra § 
167 b, or unless delivery at the usual place, such 
as the carrier’s freight depot, is waived.^! So, un¬ 
der a contract caUmg for delivery of cattle at the 
usual place, with a pencil notation by the carrier’s 
agent regarding dipping and reshipping, the car¬ 


rier is not required to deliver the cattle to a dipping 
vat or to any other place than that specified in the 
contract; and aside from this, the carrier could not 
be required to deliver the cattle to a dipping vat 
which had been closed to the public under proceed¬ 
ings to abate a nuisance.^^ Where the carrier has 
completed the contract of shipment, it is not bound 
to deliver the loaded cars containing the goods 
shipped to another carrier in the city of destination 
to be transported by its line across the city in the 
absence of any custom requiring it.^^ Ordinarily, 
the usual place is the station, freight depot, or ware¬ 
house where goods are customarily unloaded and de¬ 
livered,^^ or, m case of heavy freight, such as lum¬ 
ber, stone, etc., team tracks or some convenient 
place on the carrier’s grounds,^ 5 team track deliv¬ 
ery being defined as “a service rendered by car¬ 
riers in receiving and delivering carload freight in 
connection with their own hne business, and is over 
the tracks owned by the carriers”;^® but a carrier 
may lawfully stipulate, either expressly or by im¬ 
plication, that its responsibility shall end when it 
has placed the goods on a sidetrack at the pomt of 
destination, where the carrier maintains neither 
agent, depot, nor warehouse at that point.^*^ The 
foregoing rule is based on the theory that a delivery 
of this character is the only delivery which it is 
within the power of the carrier to make.^® A forti¬ 
ori is the carrier relieved of further responsibility 
by a delivery of this character where the consignee 
was present when the car was placed on the side¬ 
track and assumed control of the goods, and re¬ 
moved part of them, failing then to remove the bal¬ 
ance, subsequently burned in the car, merely from 


37- Conn —Belkin v. New York, N -1 
H & H. R. Co.. 146 A. 846. 109 
Conn. 466. 

Mass.—Lewis v. Western R. Corp., 
11 Mete. 509. 

N.H.—Jewell v. Grand Trunk R. Co., 
55 N.H. 84. 

33. N-H.—Jewell v. Grand Trunk R. 
Co., supra. 

39. N.Y.—Bnymoan v. Canadian Pac. 
R., 86 N.TS. 728, 43 Misc. 74. 

40. Ga—Massee & Felton Ijumber 
Co. V. Southern Ry. Co., 149 SB. 
427, 40 GaApp. 326. 

Wis—McDonald v. Chicago & N. W. 
Ry. Co.. 266 N.W. 246, 221 Wis. 
95. 

10 C J. p 251 notes 48, 49. 

41- Ala—Central of Georgia R. Co. 
V. Montmollen, 39 So. 820, 145 Ala. 
468. 117 Am.S R 58- 
10 C J. p 251 note 50. 

42. Ija.—Sheridan v. New Orleans 
Great Northern R. Co., 119 So. 


630, 167 La. 505, reversing 119 
So. 465, 9 La.App. 308. 

43L Ga —Seaboard Air-Line R. Co 

V. Dixon, 79 S.B. 118, 140 Ga 804. 
IlL—Wenatchee Valley Fruit Grow¬ 
ers Ass'n V. Michigan Central R. | 
Co., 215 IlLApp. 129. 

44i Ga.—^Massee & Felton Lumber 
Co- V. Southern Ry. Co., 149 S.E. 
427, 40 GaApp. 326. 

Wis.—McDonald v. Chicago & N. W. 

Ry. Co. 266 N.W. 246, 221 Wis 95. 
10 C J. p 251 note 52. 

Compress company’s warehouse 
Consignees of cotton by rail were 
bound by the custom and usage of 
the railroad in making delivery of 
cotton at a compress company’s 
warehouse.—Wichita Valley Ry Co. 
V. Gk)lden, Tex.CivApp, 211 SW. 465. 

45- Wis.—^McDonald v. Chicago & N. 

W. Ry. Co., 266 NW. 246, 221 Wis. 
96. 

46- La —Miller Engineering Co. v- 
Louisiana Ry. & Nav. Co., 81 So. 
314, 317, 144 La. 786.' 
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47- Ga—^Massee & Felton Lumber 

Co. V. Southern Ry Co., 149 SB- 

427, 40 GaApp. 326. 

Knowledge of character of destina¬ 
tion 

Under bill of lading m interstate 
shipment, providmg that property 
destined to a nonagency station, 
when delivered on siding, shall be 
at owner’s nsk after detached from 
train, such risk is not dependent on 
his having knowledge or notice of the 
character of the destination as a non¬ 
agency station.—^Tamsett v Hines, 
91 So. 788, 207 Ala. 97, 22 A.LR 
875. 

There is an implied contract for 
such delivery where the fact that 
there is no agent, station, or ware¬ 
house at the point of destination is 
known to the consignee.—Massee & 
Felton Lumber Co. v Southern Ry. 
Co., 149 SB. 427, 40 Ga.App. 326. 

48L Ala.—Louisville, etc., R. Co. v. 

Gilmer, 7 So. 654, 89 Ala. 534. 
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lack of conveyances.^^ The carrier may change 
the place of delivery from a platform which had 
been the usual place of delivery for twenty years, 
to another accessible platfonn.50 

b. Effect of Special Contract 

By special agreement the carrier may be bound to 
deliver at a particular place although it is not the usual 
place for delivery. 

If goods are accepted for delivery at a specified 
warehouse, or other particular place, the carrier 
IS bound to deliver at such place, although it is not 
the ordinary place for delivery at that destination.^! 

c. DeliveLy of Grain in Bulk; Statutory Pro¬ 

visions 

Under some statutes a railroad carrier Is prohibited 
from delivering grain in bulk to any warehouse other 
than that to which it has been consigned, without the 
consent of the owner or consignee. 

Under a statute expressly prohibiting railroad 
companies from making delivery of grain in bulk 
which they may have received for transportation 
into any warehouse other than that to which it is 
consigned except when the owner’s or the con¬ 
signee’s assent has been obtained, it is the duty of 
a railroad carrier, when so directed, to'deliver grain 
to a private warehouse of the consignee located on 
a sidetrack constructed by the consignee, and lead¬ 
ing to the main track of the railroad.52 Such a 
statute applies only to shipments of grain,^^ and is 
limited to cases where grain is shipped in bulk,5! 
and to cases where the warehouse or the elevator 
to whidi the grain is consigned is not located near 
the carrier’s tracks nor near tracks over which it 
has a right of way.®® The statute has no applica¬ 


tion to cases in which the gram was not originally 
consigned to a particular elevator at the time of 
shipping. A mere demand by the consignee at the 
place of destination that the gram be delivered at 
a particular warehouse is not enough to render the 
company subject to the penalties of the statute.®® 

§ 168. ' Duty to Deliver at Suitable Place 

for Receipt of Goods by Consignee . 

It is the duty of the carrier, when the property has 
reached the proper destination, to deliver it at a safe 
and accessible place for the consignee to receive it. 

In addition to the duty already mentioned to de¬ 
liver at the destination specified in the contract of 
shipment and at no other place, it is the further duty 
of the carrier, when the goods have reached their 
proper destination, to deliver them at a place safe 
and reasonable for the consignee to receive them.®^ 
Ordinarily it is a question for the jury under the 
circumstances of each particular case to determine, 
under proper instructions from the court, what 
would be a reasonable place for delivery.®* ' How¬ 
ever, if the consignee accepts a delivery of the ship¬ 
ment at a place or in a manner different from what 
the law would require of the carrier, he thereby 
waives his right to demand delivery at a different 
place or in a different manner, and cannot hold the 
carrier liable for losses occurring in the course of 
a removal from such place of delivery, although 
they might not have occurred had a proper delivery 
been made.®* 

Delivery of live stock. Where live stock is to be 
delivered from a car, the carrier must place the 
car where it may conveniently be unloaded by the 
consignee.®* Such obligation is nondelegable, and. 


49. Ala—BrennlLeck v. Mobile, etc., 
R. Co, 63 So. 954, 184 Ala. 545. 

50. Ala.—^Bosbell v. Receivers of 
St. Louis & S. F. R. Co., 76 So. 282, 
200 Ala. 366. 

51- N.T.—-Porter v. Long: Island R. 
Co., 225 N.T.S. 365, 368, 221 App. 
Div. 713. 

10 C.J. p 251 note 49, p 252 note 56. 

Corpus Juris and the case of Loom¬ 
is V New York Cent. & H. R. R. 
Co.. 108 N.B. 837, 214 N.Y. 447, cit¬ 
ed therein, are referred to as au¬ 
thority for this rule in Porter v. 
Long Island R Co., supra. 

52- lU.—Vincent v Chicago, etc., R. 
Co, 49 Ill 33—Galesburg, etc., R. 
Co. V. West, 108 IIIAlPP. 504. 

53L Wis.—Stetler v. Chicago, etc., R. 
Co., 6 N.W. 303, 49 Wis. 609. j 

54b HI.—Chicago R. Co. v. Stanbro, 
87 nL 195. 

55. Ill—-Hoyt V. Chicago, etc., R. 
Co., 93 HL 601. i 


Wis.—Stetler v. Chicago, etc, R- Co, 
6 N.W. 303, 49 Wis. 609. 

56. HL—Chicago, etc., R. Co. v. 
Stanbro, 87 IlL 195. 

57- Ala.—Boshell v. Receivers of St. 
Louis & a F. R. Co., 76 So. 282, 
200 Ala. 366. 

Mo.—Bozworth v. Wabash Ry. Co, 
58 S.W-2d 448, 332 Mo. 277, af¬ 
firming Bosworth V. Wabash Ry. 
Co,. App., 21 SW.2d 1110—Burton 

V. Wabash By. Co. 58 SW.2d 443, 
332 Mo 268, affirming, App., 22 S 

W. 2d 201. 

N M —^Levers v Atchison, T. & S. 
F. Ry. Co., 166 P. 1178, 22 NM. 
599. LRAinSA 294 
N.T.—^Lee v. Ene R. Co, 158 NY.S. 
730. 173 AppDiv. 75. 

Ckirpus Juris is cited to the state¬ 
ment of this rule in Smith v Hmes, 
196 P. 1032, 1034, 33 Idaho 582 
Property transferred In. carload 
lots may be delivered by placing the 
cars upon a siding or other conven- 
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lent place for unloading at the des¬ 
tination, and the surrender by the 
carrier to the consignee of its do¬ 
minion over the property.—^Levers v 
Atchison, T. & S. F Ry. Co.. 166 P 
1178, 22 NM. 599. LRA191SA 294. 

Belivery at stockyard company’s 
nnlos'^i'ng pens is a suitable place.— 
Bozworth V. Waliash Ry. Co, 58 S. 
W2d 448, 332 Mo. 277, affirming 

Bosworth V Wabash Ry. Co, App, 
21 SW.2d 1110—^Burton v. Wabash 
By Co.. 58 SW2d 443, 332 Mo. 268, 
affirmmg, App, 22 S.W.2d 201. 

sa N.H.—^Jewell v. Grand Trunk R. 
Co, 55 N.H. 84. 

sa N.H.—Jewell v. Grand Trunk 
R. Co, supra 

6ft. Ala—^Louisville & N. R. Co. v. 

Finney, 127 So. 802, 221 Ala. 48. 
Idaho—Smith v. Hmes, 196 P. 1032, 
33 Idaho 582. 

Mo—^Bozworth v. Wabash Ry. Co., 
68 SW2d 448, 332 Mo. 277, affirm¬ 
ing Bosworth V. Wabash Ry. Co., 
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where delivery cannot be made in the pens of the 
consigpnee, the duty of the carrier is not performed 
by delivery at the chutes of a stockyards company, 
which placed them in inaccessible pens.®^ A dis¬ 
regard by the carrier of the shipper’s directions not 
to unload live stock in public pens at the pomt of 
destination constitutes negligence. 

§ 169. Storage 

The carrier cannot abandon the goods for failure 
of the consignee to appear and claim them; it must 
store or warehouse them, as will appear infra § 179. 

§ 170- Opportunity to Inspect 

The consignee, whether of an intra-state or Inter¬ 
state shipment, has a right to inspect the property be¬ 
fore acceptance in the absence of any provision in the 
shipping contract to the contrary. 

The consignee ordinarily has the right to examine 


the goods before accepting delivery,®^ and this doc¬ 
trine applies to interstate as well as mtra-state ship¬ 
ments, there being nothing in the Carmack amend¬ 
ment which restricts this rightIf unloading is 
essential for that purpose, the duty rests on the car¬ 
rier to unload but it has been held that a nota¬ 
tion on a bill of lading, ‘^allow inspection,” meant 
a side door inspection, that is, that the consignee 
had a right to examine the contents of a car by 
opening the side door, and that it gave him no au¬ 
thority to unload the car.®® A stipulation in a 
bill of lading that inspection will not be permit¬ 
ted ^'unless provided by law, or unless permission is 
indorsed on this original bill of lading, or given in 
writmg by the shipper,” being inserted to comply 
with the Carmack amendment, which, however, con¬ 
tains no prohibition of inspection at destination, 
does not limit the right of inspection by a prospec¬ 
tive buyer of goods shipped under a uniform order 


App., 21 S.W.2d 1110—^Burton v. 
Wabash Ry. Co., App, 22 S W 2d 
201, affirmed 58 SW2d 443. 332 
Mo. 268—^Ensman v. Wabash Ry. 
Co. App., 243 S W. 237. 

NY.—New York Cent. & H. R. R 
Co. V. General Electric Co, 114 N 
E. 115, 219 N.Y 227, 1 A-L R. 1417, 
reversing 153 N.Y.S. 478, 167 App 
Div. 726, reversing 146 N.Y.S 322, 
83 Misc. 529, and certiorari denied 
General Electric Co v. New York 
Cent. & H. R. R Co. 37 S-Ct. 400, 
243 T7.S. 636, 61 LEd. 941. 

"Selivexy” of livestock does not 
mean delivery at town or place of 
destination, but at pomt where stock 
may be unloaded—^Louisville & N. 
R. Co. V. TTinney, 127 So. 802, 221 
Ala. 48. 

Placing cars on. sidetrack 

The common-law liability of a car¬ 
rier for the delivery of a shipment 
of fltnmals does not terminate when 
the cars containing the animals are 
placed on a sidetrack at the point 
of destination, but contmues until 
the cars are placed m a position 
where the ammals can be unloaded. 
—Erisman v. Wabash Ry. Co., Mo 
Apph, 243 SW. 237. 

Delivery to pens of 

stockyard company where live stock 
can conveniently be procured by con¬ 
signee is sufficient, the consignee 
having been duly notified of the ar¬ 
rival of the shipment.—^Bozworth v. 
Wabash Ry. Co, 58 SW.2d 448, 332 
Mo. 217, affirming Bosworth v. Wa¬ 
bash Ry. Co.. App., 21 S.W2d 1110— 
Burton v. Wabash Ry. Co., 58 S.W 2d 
443, 332 Mo. 268, affirming, App, 22 
SW.2d 201. 

01. Tex—^Panhandle & S. P. Ry. Co, 
V. Phmips, Civ.App, 197 S.W. 1031. 
€2. Ark.—^Missouri Pac. R Co. v. I 
Burnett, 247 S.W. 1047, 167 Ark. I 


58. error and petition dismissed 
44 S Ct. 458. 266 U S 583. 68 L Ed 
1185. 

63. Cal.—Crinella v. Northwestern 
Pac. R Co. 259 P. 774. 85 Cal. 
App. 440—Southern California 
Commercial Co v. Alberti, 207 P. 
779, 58 Cal App. 84. 

Neb —Mitchell v. Missouri Pac. R 
Corporation in Nebraska, 206 N. 
W. 12. 114 Neb 72. 

Tex—Hines v. Scott, 248 SW. 663, 
112 Tex. 506. 

W.Va—Old Nat. Bank v. Peoples' 
Bank, 108 S.E. 716, 89 WVa. 132. 
10 C J. p 253 note 69. 

Ckirpos Juris is qiuoted on this 
pomt m Southern California Com¬ 
mercial Co. V. Alberti, 207 P. 1023, 
1025, 58 Cal App 84, and cited in 
Crinella v. Northwestern Pac. R Co, 
259 P. 774, 778, 85 Cal.App, 440, and 
Old Nat. Bank v. Peoples' Bank, 108 
S E, 716, 717, 89 WVa. 132. 

That shipper and consignee were 
interested as jomt adventurers in a 
consignment of fruit did not make 
the consignee's rights different from 
the rights of other consignees in re¬ 
gard to right of mspection—Crinella 
v. Northwestern Pac. R. Co, 259 P 
774, 85 Cal App. 440. 

Place of inspection. 

Where seller authorized railroad to 
allow buyer to inspect goods without 
advance payment of draft and deliv¬ 
ery of bill of lading, without stipu¬ 
lating m what particular place and 
manner the mspection should be 
made, the railroad did not violate 
instructions by placmg the car con¬ 
taining the goods on the privately 
owned track of buyer adjacent to 
buyer's warehouse for the purpose 
of enabling buyer properly to m- j 
spect goods.—Pittman-Hanlson Co. I 
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V. Fox Bros, Tex.Civ.App., 228 S. 

W. 579 

Delay caused by holxday 

When a railroad common carrier 
establishes rules allowing twenty 
four hours, for final inspection and 
acceptance by consignee, on ship¬ 
ment of eggs, the carrier cannot 
take advantage of a delay beyond 
such period, caused by the fact that 
the carrier was observing holidays, 
and the consignee had no access to 
the goods, it having appeared that 
the consignee exercised due diligence 
I and completed his mspection within 
twenty four hours, exclusive of the 
I holidays and Sunday which inter¬ 
vened—^Marcus Bros. v. Director 
General of Railroads, 79 Pa Super. 
197. 

Delivery without permitting inspec¬ 
tion will not discharge carrier’s lia¬ 
bility as such.—Crinella v. North¬ 
western Pac R. Co., 259 P. 774, 85 
Cal.App. 440. 

e4u Cal —Southern California Com¬ 
mercial Co. V. Alberti, 207 P. 1023, 
58 Cal.App 84. 

Neb —^Mitchell v. Missouri Pac. R. 
Corporation in Nebraska, 206 N.W. 
12, 114 Neb. 72. 

[N.Y.—^Earnest v. Delaware, etc., R. 
Co, 134 NY.S. 323, 149 App Div- 
330. 

S.C.—Woodruff Oil & Fertilizer Co. 
v Charleston & W. C Ry. Co., 
180 S E. 793, 177 S.C. 98. 

The statement of this rule In Cor¬ 
pus Jnrif is guoted with approval in 
Southern California Commercial Co. 
V. Alberti, 207 P. 1023, 1025, 58 CaL 
App. 84. 

05. IT.S —Hudson River Lighterage 
Co. v Wheeler Condenser, etc., Co., 
D C.N.Y., 93 F. 374. 

001. Tex.—^Houston, E. & W. T. Ry. 
V. Ratcliff Civ.App., 202 S.W. 625. 
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bill of lading and, moreover, such a stipulation 
in the bill, being inserted for the carrier's benefit, 
may be waived by it.®* Where the bill of lading 
prohibits inspection of the shipment without the 
written permission of the shipper, the carrier may 
properly allow inspection if the shipper sends out 
circular letters statmg that mspection will be al¬ 
lowed,®® and, where a consignee examines goods 
while they are in the car, without permission, the 
carrier is not liable if it was not negligent So, 
where the shipping contract forbids inspection be¬ 
fore delivery of the bill of lading, the carrier is 
not liable for an inspection by the prospective buy¬ 
er, made secretly, without its knowledge or con- 
sent.^1 The lawful holder of the bill of lading has 
a right to inspect the consignment at a sidetrack 
designated in the bill of lading and cannot be re¬ 
quired to make the inspection on another sidetrack 
which, by the rules of the railroad known to such 
holder, has been set aside for inspection.^^ How¬ 
ever, the delivery of cars of goods at the proper 
place for inspection by the consignee releases the 
carrier from hability as a common carrier, unless 
the consignee, on inspection, rejects the freight 
and notifies the carrier to that effect.^* The fact 
that the carrier permits or fails to prevent an un¬ 
authorized inspection of goods which does not m- 
jure them does not amount to a conversion, al¬ 
though the consignor refuses to accept them.74 

The right of a consignee of goods earned C O. 
D. to examine them is treated infra § 186. 

§ 171. Personal Delivery 

a. In general 


13 C.J.S. 

b. Railroad and special transportation 
companies 

c. Express companies 

a. In General 

At common law, before the introduction of railroads, 
a common carrier by land was compelled to make de¬ 
livery to the consignee in person, either at his residence 
or place of business, but the rule was later relaxed. 

At common law and before the introduction of 
railroad carriers a common carrier by land was 
compelled to make delivery to the consignee in per¬ 
son, either at his residence or place of business, and 
the delivery elsewhere would not operate to dis¬ 
charge the carrier from liability, unless a special 
contract or usage to the contrary could be shown 
but the common law later relaxed the earlier rule 
requiring personal delivery by the carrier, as the 
character and the quantity of freight changed.^® 

b. Railroad and Special Transportation Com¬ 

panies 

A railroad carrier ordinarily is not bound to make 
personal delivery unless required by special contract, 
and the same principle applies to special transportation 
companies. 

In the absence of special contract requiring it,77 
a railroad earner is under no duty to make personal 
delivery,^* but is bound only to carry the goods to 
the depot or station to which they are destined, and 
there to put them in a warehouse or other place of 
safety and to hold them ready for delivery when 
called for."^® The same principle is applicable to 


€7- Tex—Hines v. Scott, 248 S.W. 

663. 112 Tex. 506. 

68. Tex—Hines v. Scott, supra. 

69- N C.—Elm City Xiumber Co. v 
Atlantic Coast Line R. Co., 88 S 
E. 139, 171 N.C. 182. 

70- N C.—^Elm City ■'Lumber Co. v. 
Atlantic Coast Line R. Co, supra. 

71- Minn—Quinn-Sbeperdson Co. v. 
Great Northern Ry. Co., 169 N.W 
422. 141 Minn. 100. 

72- Ill.—Scovem v Chicago, etc, R 
Co.. 189 IllApp 126. 

73L Mo.—Kingman St. Louis Impl. 
Co. V. Southern R. Co., 112 S.W. 
721, 133 Mo.App 317. 

74. Ga.—George C. Speir & Co. v. 
Atlantic Coast Line R. Co., 140 S 

E. 43. 37 Ga.App. 283. 

Kan—Hoffman v. Atchison. T. & S. 

F, Ry. Co., 281 P. 935, 129 Kan. 
69. 

Mo.—Bemie Mill & Gin Co. v. St. 
IjOuis Southwestern Ry. Co., App., 
228 SW. 847. 


NT—Earnest v. Delaware, etc, R 
Co, 134 NT.S. 323, 149 App.Div. 
330. 

SC—-Woodruff Oil & Fertilizer Co 
V. Charleston & W C. Ry. Co., 180 
SB. 793, 177 SC. 98. 

Tenn —^Model Mill Co. v. Carolina, 
C. & O- Ry. Co, 188 S.W. 936, 136 
Tenn. 211. 

Tex—Hines v. Scott, 248 S.W. 663, 
112 Tex. 606. 

75- Mo—^Bozworth v. Wabash Ry. 
Co , 58 S W.2d 448. 332 Mo 277. af¬ 
firming, Bosworth V. Wabash Ry 
Co , App ,21 S W 2d 1110—^Burton v. 
Wabash Ry. Co., App. 22 SW2d 
201, affirmed 58 S.W2d 443, 332 Mo 
268. 

N T.—^New York Cent. & H. R R Co. 
V. General Electric Co., 114 NE 
115. 219 N.Y 227. 1 ALR 1417, 
reversing 153 NTS 478, 167 App. 
Div. 726, reversmg 146 NT.S 322, 
83 Misc 529, and certiorari denied 
General Electric Co. v. New York 
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Cent & H. R. R Co, 37 S Ct. 400, 
243 U.S 636, 61 LEd. 941. 

10 C J. p 254 note S3. 

76. Ohio.—Johnson, etc., Min. Co. v. 
Hocking Valley R Co., 14 Ohio N. 
P. 209. 

77- Mo.—Bozworth v. Wabash Ry. 
Co. 58 SW.2d 448, 332 Mo. 277, 
affirming Bosworth v. Wabasji R 

. Co, App , 21 S.W 2d 1110—^Burton 
V. Wabash Ry. Co, App., 22 S.W 
2d 201, affirmed 58 S.W.2d 443, 332 
Mo. 268 

10 C J. p 254 note 86. 

78- Mo —Bozworth v. Wabash Ry. 
Co., 58 SW.2d 448, 332 Mo. 277, 
affirming Bosworth v. Wabash Ry. 
Co.. App., 21 SW.2d 1110—Burton 
V. Wabash Ry Co., App, 22 S W 2d 
201, affirmed 58 S.W.2d 443, 332 Mo. 
268. 

7 C.J. p 254 note 87. 

79- U S —^Atchison, etc., R. Co. v. 
Interstate Commerce Commn. Co, 
Com.C., 188 F. 229, reversed on 
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special transportation companies but, although 
the common-law rule requiring an actual delivery to 
the consignee was relaxed in the case of railroad 
companies, owing to their inability arising out of 
their methods of transportation to make such de¬ 
livery, the reason for the relaxation ceases when 
the consignee’s place of business to which the 
goods are directed adjoins the company’s tracks, 
and the courts have returned to the original rule 
and exacted an actual delivery in such cases.®^ 

c. Express Companies 

An express company must deliver the property to 
the consignee at his residence or place of business, un¬ 
less such delivery is waived by the consignee, or cir^ 
cumstances exist which show a contrary intention of the 
parties. 

Ordinarily an express company is not only re¬ 
quired, as a common carrier, to transport the goods 
to the place of destination, but the further duty is 
also enjoined on it to deliver the goods to the con¬ 
signee at his residence or place of business. Un¬ 
til reasonable effort to deliver in person has been 
made, the express company remains liable as car¬ 
rier but a delivery in accordance with the rule 
stated may be waived by the consignee, as where 
there is an offer to make delivery which is declined 
by the consignee in order to serve his own conven- 
ience.S^ The contract of carriage may be modified 
essentially by express agreement or by circumstanc¬ 
es from which an intention of the parties can be 
clearly gathered to change the usual incidents of 
the contract so as to put an end to the responsibility 
of the express company as soon as the goods are 


transported by it to a particular terminus,*® and it 
has been held that, even in cities, delivery districts 
may be established, beyond the limits of which de¬ 
liveries need not be made.*® Delivery of an ex¬ 
press shipment at the consignee’s correct address 
to the person in charge does not amount to a misde¬ 
livery, although a different address was marked on 
the package *7 As stated in § 162 supra, delivery 
should be made during business hours, but, in the 
case of money consigned to a bank, not necessarily 
during banking hours. 

Custom and usage will sometimes relieve an ex¬ 
press company from the duty of actual delivery at 
the residence or place of business of the consignee, 
as discussed in the C.J.S. title Customs and Usages 
§ 19, also 17 C.J. p 481 note 42. 

§ 172. To Whom Delivery Made 

a. In general 

b. Consignee 

c. Holder of bill of lading 

d. Agent 

e. Real owner 

f. Indemnity to carrier 

a. In General 

A carrier has the absolute duty to deliver freight 
to the proper person. 

It is the duty of a carrier to deliver the property 
transported to the party entitled to receive it in 
accordance with the contract of carriage and the 
directions of the shipper.** This duty to deliver 


other grounds 34 S-Ct. 814, 234 
U S 294. 58 L Ed. 1319. 

Mo —^Bozworth v Wabash Ry. Co , 
58 SW.2d 448. 332 Mo 277, affirm¬ 
ing Bosworth V Wabash Ry. Co, 
App , 21 S W 2d 1110—^Burton v. 
Wabash Ry. Co. App. 22 SW2d 
201. affirmed 58 S.W.2d 443. 332 
Mo 268. 

SOm Ill.—^Merchants' Dispatch 

Transp. Co v. Hallock, 64 111 284 
10 CJ p 254 note 89 

81. Ill.—^Vincent v. Chicago, etc., R- 
Co, 49 Ill- 33 

10 C J p 254 note 90 

82. Ala—^American By. Blxpress Co. 
v Stanley, 92 So. 642, 207 Ala 
380. 

Ind —^American Ry. Express Co. v. 
Rhody. 143 NE. 640, 84 Ind App. 
283. 

NT—^Feynman v American Ry. Ex¬ 
press Co., 234 N.T.S. 727, 134 Misc. 
223. 

10 C J. p 255 note 92. 

**Freiglit” and ''express” sliipments 
distingiiisliied 

There is a well recognized distinc¬ 


tion between the liability of a carrier 
in handling so-called express and 
freight shipments, having as its most 
important feature the manner in 
which the carrier is bound to make 
delivery ^‘Freight shipments," as 
the term is commonly used, means 
those distinct from baggage, to go 
by railroad carriers, and not by ex¬ 
press carriers whose duty it is to 
deliver the goods to the consignee 
personally.—^Baum v. Long Island R 
Co, 108 NY.S 1113, 58 Misc 34 

83. N C.—^Branch Saw Co v Bry¬ 
ant. 93 SE. 839, 174 RTC. 355 

10 C J p 255 note 94. 

84. Tenn—Southern Express Co. v. 
Potter. 183 S.W 157. 134 Tenn. 1 

10 C.J p 255 note 95. 

Uahllity of carzler 

An express company which, on con¬ 
signee's refusal to take a personal 
delivery and his direction to leave 
the goods on the station platform, 
put them inside the station to pro¬ 
tect them from trespassers is liable 
only as warehouseman, so that on 
the burning of the station without 
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its fault It was not liable for their 
value-Southern Express Co v. Pot-, 
ter, 183 SW. 157, 134 Tenn 1 

85- Mass—Conway Bank v Ameri¬ 
can Express Co, 8 Allen 512 

W.Va—^Hutchinson v. U S. Express 
Co, 59 SE. 949, 63 W.Va. 128. 14 
L R A ,N S . 393 and note. 

86- Mich—^Bullard v. American Ex¬ 
press Co. 65 N.W. 551. 107 Mich. 
695. 61 Am SR 358, 33 L.RA. 66 
and note. 

87. NY —Davis v. Wells, 149 NTS. 
984. 

88. U S —^Estherville Produce Co v. 
Chicago, R I & P R. Co, C.C. 
A.Iowa, 57 F 2d 50. 

Ala—Southern Ry. Co v Harris, 80 
So 101. 202 Ala. 263—Davis v. 
Hines, 85 So. 882, 17 Ala App. 443. 
Ky.—Cumberland Pipe Line Co v. 
Commonwealth ex rel. ShenfE of 
Estill County, 79 SW.2d 366, 258 
Ky. 90. 

La—Williams-Richardson Co, v. New 
Orleans & N. E R. Co., 115 So- 
358. 165 La. 33, affirming 7 La. 
App. 380. 
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to the proper person is absolute,*® no obligation of 
the carrier being more rigorously enforced.®® 

b. Coi^gnee 

(1) General rule 

(2) Exceptions to, and qualifications of, 

rule 

(1)' General Rule 

A carrier must deliver the freight to the designated 


consignee; and delivery to the consignee under a 
straight bill of lading, without any power of disposal re¬ 
served to the consignor, completes the contract of ship- 
ment even though the bill of lading is not produced. 

A consignee is that person or corporation to 
whom a carrier may lawfully make delivery of con¬ 
signed goods in accordance with its contract of car¬ 
riage.® ^ The goods must be delivered to the desig¬ 
nated consignee, and to him only, where there is 
nothing to indicate that he is not entitled to receive 
them;®2 and if there is a mistcike in the consignee’s 


Mo.—-Woolslon V. Southern R. Co, 
160 S.W 1023, 177 Mo.App 611. 

N T.—^Fox River Butter Co. v.^ Light- 
ningr Motor Lime, 210 N.Y S. 172, 
125 Misc. 116—Swift V Davis, 193 
N-T S. 848. 118 Misc- 205. 

N.C—^Myers v. Norfolk Southern R. 

Co. 88 S.E 149, 171 N.C 190. 
Pa.—^E^eedman v. Georgre W. Bush 
& Sons Co. 130 A. 263. 284 Pa. 16— 
Femgrold v. American Ry Express 
Co, 92 Pa.Super. 76—Stone & Co. 
V. Delaware, L. & W- R. Co, 72 
Pa.Super. 416. 

Tex—^Jester v Lancaster, Civ-App, 
266 S.W. 1103—Davis v. Simmons, 
Civ App., 240 S W. 970, dismissed 
for want of jurisdiction. 

10 C.J. p 262 note 62 

Corpus Jnns has heen q.noted in 
Estherville Produce Co. v. Chicagro, 
R. I. & P. R Co., 57 P2d 50, 52, as 
authority for the rule stated m this 
and the following text. 

Pipe line company operatmgr as a 
common earner is bound to dt.iver 
oil on consigmor's order unless pre¬ 
vented by court order.—Cumberland 
Pipe Line Co v Commonwealth ex 
reL Sheriff of Estill County, 79 SW. 
2d 366, 258 Ky. 90. 

89- U.S—Estherville Produce Co. v. 
Chicagro, R. I & P. R. Co, 57 P. 
2d 50 

Ala—Southern Ry. Co v. Harris, 80 
So 101, 202 Ala. 263^—Davis v. 
Hines, 85 So. 882. 17 Ala.App. 443. 
Ark —Chicago, R. L & P. Ry. Co. 
V. Albert Pfeifer & Bro, 119 SW. 
642, 90 Ark 524, 22 LRA.N.S., 
1107. 

Ill—Garden City Pan Co. v. Pitts¬ 
burgh, C., C. & St. L. Ry. Co., 220 
Ill App. 126. 

La.—Williams-Richardson Co. v New 
Orleans & N E R. Co., 115 So. 
358. 165 La. 33, affirming 7 La. 
App. 380. 

Miss—Western Union Telegraph Co. 
V. Goodman, 146 So. 128, 166 Miss. 
782 

Mo —Woolston V- Southern R Co., 
160 SW. 1023, 177 Mo App 611. 
N.Y—Swift V Davis, 193 NY.S. 848, 
118 Misc. 205. 

10 O.J. p 262 note 63. 

90. U.S. — ^North Pennsylvania R. Co. 
V. Commercial Nat. Bank of Chi¬ 
cago. Pa., 8 S.Ct. 266, 123 U.S. 727. 


Ala—^Louisville & N. R Co. v. B. 
P. Roden Grocery Co., 96 So. 912, 
209 Ala 694 

La.—Williams-Richardson Co. v. New 
Orleans & N E R Co, 115 So 358, 
165 La 33, affirming 7 La.App. 380 
N.Y.—^Furman v. Umon Pac. R. Co., 
13 N.E 587, 106 NY. 579 

91- U S —U. S V. Eighty-Seven Bar¬ 
rels, etc, of Wme, D.C.Vt., 180 P. 
215. 

As owner or bailee 

It has been held that such deliv- 
eree, or consignee, “may or may not 
be the owner, he may be a mere 
bailee, gratuitous or otherwise, a 
vendee, a commission merchant, or 
a mere agent of the shipper; and 
he may even be a swindler, who had^ 
deceived the shipper or consigrnor 
into sending him goods to which he 
can assert no legal or equitable ti¬ 
tle or interest whatever. In deter- 
mming who is a consignee the ques¬ 
tion IS not in the first instance to 
ascertain the contractual relations 
or lack of them between the pei^ 
son shipping the goods and the per¬ 
son entitled to receive them, but to 
correctly mterpret the contract of 
carriage made by the shipper with 
the earner.”—U S. v. Eighty-Seven 
Barrels, Etc., of Wme, D C.Vt., 180 
P- 215, 220. 

Caxxier has no right to designate 
the consignee —Pennsylvania R. Co. 
V. Whitney & Kemmerer, 73 Pa Su¬ 
per. 588. 

92. U S.—American Ry Express Co. 
V U. S., 62 Ct.Cl 615, certiorari 
denied 47 S Ct. 455, 273 US. 750, 
71 LEd. 873 

Ala—^Devon Mfg. Co v. Southern 
Express Co., 76 So 39, 200 Ala. 
273 

Ariz.—Wells Pargo & Co., Express, 
S. A, V. Tnbolet, 50 P.2d 878, 46 
Ariz. 311 

Ark—^Missouri Pac R Co. v. Sellers, 
65 S W 2d 14, 188 Ark 218—South¬ 
ern Express Co. v Preeze, 216 S- 
W. 303, 141 Ark 161 
La.—Williams-Richardson Co. v. New 
Orleans & N. E R. Co., 115 So 
358, 165 La. 33, affirming 7 La. 

I App. 380. 

Mo.—^Montgomery v. Davis, 240 S W. 

282, 209 Mo.App 698. 

N.Y.—Bragg v. Taylor, 199 N.Y.S. 

330 


156, 205 AppDiv. 59, affirmed 142 
N.B. 327. 236 NY 666—^KoscTierak 
Siphon Bottle Works v. North & 
East River S. S. Co. 239 NYS. 
351. 135 Misc. 635. 

N C —Acme Mfg Co. v. Tucker & 
Nobles. Ill SB. 525, 183 NC 303 
—A. E Myers & Co. v Norfolk 
Southern R. Co, 88 S E 149, 171 
N.C. 190. 

Okl.—^Turner Oklahoma Co. v. Yel¬ 
low Cab & Baggage Co., 269 P. 
1082, 132 Okl. 134 

Pa—Stone & Co. v Delaware, L. & 
W. R Co., 72 Pa Super. 416. 

B^very to person other than con¬ 
signee is a breach of contract of 
carriage.—^Koscherak Siphon Bottle 
Works V North & East River S. S 
Co. 239 N.YS. 351, 135 Misc. 635. 

Excuse for nondelivery to consignee 

(1) Instructions given express 
company at time of shipment to 
hold delivery of the shipment until 
advised where to make delivery re¬ 
lated merely to the time and place 
of delivery and did not relieve it of 
the ultimate duty of delivering the 
goods to the consignee —^Bragg v 
Taylor, 199 N.YS. 156, 205 AppDiv. 
59, affirmed 142 N.E 327. 236 N.Y. 
666 . 

(2) Where, under Uniform Bill of 
Lading Act, U S Comp St §§ 8604aaaa 
and 8604CC, 49 US C A §§ 82, 86, 
nonnegotiable express receipt con¬ 
stituted straight bill of lading, own¬ 
er of receipt was entitled to delivery 
of goods under U.S Comp.St |§ 8604e 
and 8604ee, 49 U.S.CA. §§ 89, 90.— 
Wall V. American Ry. Express Co, 
272 SW. 76, 220 Mo.App. 989 

(3) Where consignor sold a ma- 
chme under title retention contract, 
but after delivery to carrier, to be 
shipped to purchaser under straight 
bill of lading, demanded that carrier 
divert shipment to another, carrier 
had a "lawful excuse,” within Bill 
of Lading Act § 8, U S Comp St § 
8604dd, 49 U S C A § 88, for refusal 
to deliver machine to original con¬ 
signee.—^Patterson v American Ry. 
Express Co., 123 S E. 844, 129 S C 
237. 

Shipper’s request for r^iirnge iu 
destination does not include a change 
of the consignee.—Davis v. Pruita 
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name, it is the duty of the carrier to make reason¬ 
able inquiry from the consignor in an effort to cor¬ 
rect it.^3 A carrier may, however, rightfully de¬ 
liver the goods to a person to whom the consignee 
has directed delivery to be made.®^ Where a car¬ 
rier receives goods for delivery under a “straight” 
or nonncgotiable bill of lading for delivery to a 
person named, without any reservation of power of 
disposal by the consignor, a delivery to such per¬ 
son,® 5 or to his authorized agent, see infra § 172 d, 
completes the contract and relieves the carrier from 
any further liability. This rests on the assumption 
which the carrier is authorized to entertain that the 
title to the goods passes to the consignee on de- 


hvery to the carrier,®® an assumption which is 
strengthened by a recital in the bill of lading that 
ownership of the goods is in the consignee;®^ and 
in the absence of some special statute otherwise pro¬ 
viding,®® if there is nothing in the bill of lading 
or shipping receipt indicating a reservation of title 
or power of disposal in the consignor, it is not nec¬ 
essary that the consignee, in a straight bill of lad¬ 
ing, produce the bill in order to be entitled to re¬ 
ceive the goods, or that the carrier should require 
its production and surrender in order to be pro¬ 
tected fully in making the delivery to such con¬ 
signee,®® since the consignor could have protected 
himself against an improper delivery by using an or- 


Mercantile Co., 220 F. 983, 74 Colo. 
247. 

IteconsigiimeiLt; delivery to second 
consignee 

Where a carrier, on heing notified 
of the original consignee’s refusal to 
pay for the goods shipped, indorsed 
on the original bill of lading a state¬ 
ment that they were reconsigned to 
another, a new contract of shipment 
came into existence, under which 
the carrier must mahe delivery to 
the second consignee, although the 
original consignee did not consent 
to the reconsignment.—A E Myers 
& Co. V Norfolk Southern R Co., 
88 S.B. 149, 171 N.a 190. 

Effect of issuance of two bills of lad- 
mg 

If the earner issues a bill of lad- 
mg to the consignor for the delivery 
of the goods to such consignor, and 
then without authority issues an¬ 
other bill to the consignee, it will 
be liable to the consignee who has 
advanced money on such bill of lad¬ 
ing for failure to deliver in accord¬ 
ance with such second bill—Chicago, 
etc, R. Co. V. Fifth Nat. Bank, 59 
N E. 43. 26 Ind.App. 600. 

93L La.—Williams-Richardson Co. v. 
New Orleans & N. E. R. R. Co, 7 
LaApp. 380, alfirmed 115 So. 358, 
165 La. 33. 

94. Ark.—Carter v. St. Louis-San 
Francisco Ry. Co., 18 S-W.2d 376, 
179 Ark. 865. 

Pa.—^Baltimore & O. R. Co. v. L B. 
Poster Co., 81 Pa.Super. 304. 

95b Ala —Ocean S. S. Co. of Sa¬ 
vannah V. People’s Shoe Co., 81 So 
241, 202 Ala. 594, conformed to 81 
So. 245. 17 Ala.App. 34. 

Ariz — W ells-Pargo & Co. Express 
S A- v. Tribolet, 50 P.2d 878, 46 
Ariz. 311. 

Fla.—^Atlantic Coast Line R. Co. v. 

Roe, 109 So 205, 91 Fla 762. 

Ill—See Chicago, R. L & P. R Co. 
V. North American Cold Storage 
Co., 244 IlLApp 522, dictum. 

La,—Erskine Williams Lumber Co. v. 
John L Hay & Co., App., 160 So. 
650. i 


NT—Chandler Motor Car Co. v 
United Fruit Co, 216 N.T S 413, 
127 Misc. 432—^Mayer v. Southern 
Pac. Co, 159 N.Y.S. 93, 95 Misc 
498 

Pa—Pennsylvania R Co. v. Edson 
Bros, 8 Pa Dist. & Co. 623. 

10 C J. p 256 notes 4, 6. 

This mle, as stated in Corpus 
Juris IS cited in: 

Ariz.—Wells-Pargo & Co. Express, S 
A V. Tnbolet, 50 P 2d 878, 46 Ariz. 
311. 

Fla—Atlantic Coast Line R. Co. v. 
Roe. 109 So. 205, 206. 91 Fla. 762 

Consignee doing busmess under trade 
name 

Actual delivery of goods, at ad¬ 
dress to which consigned to person 
doing business under trade name of 
consignee, is a good delivery, al¬ 
though receipt is signed by another 
trade name than that used by ship¬ 
per in addressing goods, and the car¬ 
rier is not liable to shipper for mis¬ 
delivery, where person ordering 
goods receives them —Southeastern 
Express Co v. EambaJl, 101 So. 563, 
136 Miss. 420. 

under the uniform BUI of Bading 
Act, 49 U S.C.A §§ 82, 83, defining a 
“straight” bill of lading as one in 
which It IS stated that the goods are 
consigned or destined to a specified 
person, and an “order” bill of lading 
as one in which it is stated that the 
goods are consigned or destined to 
the order of any person named m 
such bill, and under § 86, providing 
that a straight bill of lading shall 
state on its face that it is not nego¬ 
tiable, an interstate carrier is justi¬ 
fied m delivering the freight to the 
consignee named in a straight bill of 
lading.—Atlantic Coast Line R Co. v. 
Roe, 109 So 205, 91 Fla 762 

9GL. US.—New York & P. R S S. 
Co. V. McGowm Lumber & Export 
Co., Porto Rico, 284 F 513. 

Ala—Ocean S. S Co. of Savannah v. 
People's Shoe Co., 81 So. 241, 202 
Ala 594, conformed to 81 So. 245, 
17 AlaJtipp. 34 I 
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Fla—Atlantic Coast Line R Co v. 

Roe, 109 So. 205, 91 Fla. 762. 

Ill —Commercial Bank v Chicago, 
etc, R. Co, 43 NE. 756, 160 Ill. 
401 

Iowa—^Malvern Cold Storage Co v. 
American Ry. Express Co, 220 N. 
W. 322, 206 Iowa 292 
Ky —^Hall v. Cumberland Pipe Line 
Co, 237 S.W 405, 193 Ky 728 
N T.—^Mayer v. Southern Pac. Co., 
159 NY.S. 93. 95 Misc 498. 

10 CJ. P 256 note 7, p 350 note 3 
Corpus Juris is cited as authority 
for this statement in: 

Fla—Atlantic Coast Line R. Co. v. 

Roe, 109 So 205, 206, 91 Fla 762 
Iowa—^Malvern Cold Storage Co. v. 

American Ry. Express Co, 220 N. 

I W. 322, 324, 206 Iowa 292. 

97, S.C —Sanford v. Seaboard Aar 
Line R Co, 61 S.B. 74, 79 S C. 519. 

98, Mass—Voghel v. New York, 
etc, R Co., 103 N.B. 286, 216 Mass- 
165. 

N.Y.—Colgate v. Pennsylvania Co., 6 
NE. 114, 102 NT. 120. 

10 C J. p 258 note 25. 

99- U.S—Chicago, M & St P. & P 
R. Co. V. Flanders, C.C.Alowa, 56 
F2d 114 

Ill—Commercial Bank v. Chicago, 
etc., R. Co., 43 NE 756, 160 Ill. 
401. 

La,—^Erskine Williams Lumber Co. v 
John I. Hay & Co , App, 160 So. 
650—^Terracma v Yazoo & M V. 
R Co , App , 152 So. 771. 

Mass—St. John Bros. Co. v. Falk- 
son, 130 NE. 51, 237 Mass. 399— 
Edelstone v. Schimmel, 123 N.E. 
333, 233 Mass 45. 

N.Y.—^McCoy v. American Express 
Co, 171 N E. 749 253 N.Y 477, re¬ 
versing 237 N.Y S 829, 227 App. 
T>iv. 782, and reargument demed 
173 NE 861, 254 NT. SSO—Dusal 
Chemical Co. v. Southern Pac. Co, 
168 N.Y.S. 617, 102 Misc. 222— 
Mayer v. Southern Pac. Co., 159 
N.Y.S 93. 96 Misc 498. 

Pa,—^Utley v. Lehigh Valley R. Co., 
141 A. 53, 292 Pa, 251, reversmg 
89 Pa.Supar, 699—Pennsylvania 
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der bill of lading,^ or by giving the carrier notice 
that the consignee was not entitled to receive de¬ 
livery ;2 nor will reservation of power of dis¬ 
posal to the consignor in the bill of lading ren¬ 
der delivery to the consignee unlawful if the car¬ 
rier has no notice of the existence of such bill of 
lading.3 Where goods are shipped under a straight 
bill of lading to the consignor, who wrote a letter 
to one who had purchased the goods, directing him 
to “take care of this car on arrival," such letter 
was a sufficient delivery order to justify the carrier 
in delivering the goods to the buyer, although the 
bill'of lading was not presented, nor draft attached 
thereto paid.^ 

(2) Exceptions to, and Qualifications of. 
Rule 

Where the carrier has notice that the consignee Is 


not entitled to receive delivery, a delivery to him is un¬ 
authorized. If the title to the goods or the power of 
disposal is reserved by the issuance of a bill of lading 
negotiable in form, or by an express provision that sur¬ 
render of the bill, properly indorsed, shall be required be¬ 
fore delivery, or otherwise, delivery to the consignee 
without production and surrender of the bill, properly in¬ 
dorsed, is unauthorized. 

The presumption that the consignee is the owner 
is not absolute, but may be rebutted.® Where the 
carrier has notice from the true owner or one enti¬ 
tled to possession of the property, that the consignee 
is not the owner or entitled to receive the property 
transported, delivery to him is unauthorized,® and 
constitutes conversion, as appears infra § 174. No 
particular form of notice is necessary. If the car¬ 
rier has notice that title or power of disposal is 
reserved, either by issuance of a bill of lading ne¬ 
gotiable in form,^ or by an express provision in the 


Hajlroad Company v, Sdson Broth¬ 
ers, 8 PaDist & Co. 623. 

Wyo.—Stacey-Vorwerk Co. v. Buck, 
291 P. 809, 42 Wyo 136, certiorari 
denied 51 S CL 559, 283 U.S. 849, 75 
l..Bd. 1458 
10 C.J. p 256 note 10. 

is the fireaeral role that a non- 
negotiahle contract of shipment by a 
common earner is discharged by de¬ 
livery to the consignee without the 
surrender or production of the bill of 
ladmg. The fact that one is con¬ 
signee IS evidence of ownership*'— 
Bdelstone v. Schimmel, 123 K.£i. 333, 
334, 233 Mass. 45. 

1. N.T.—^Dusal Chemical Co. v. 

Southern Pac. Co, 168 NTS. 617, 
102 Misc. 222—^Mayer v. Southern 
Pac Co, 159 N.T.S 93, 95 Misc. 
498 

Pa—^Utley v. Behigh Valley R. Co, 
141 A. 53, 292 Pa. 251. 

2. N Y.—Busal Chemical Co, v. 
Southern Pac. Co., 168 N.Y.S 617, 
102 Misc. 222—^Mayer v. Southern 
Pac Co., 159 N.Y.S. 93, 95 Misc. 
498 

D^vezy before payment 

Where goods were consigned hy a 
straight bill of lading in care of the 
bank for the alleged consignee, plain¬ 
tiff having failed to guard himself 
against delivery before payment by 
using an order bill of lading, or noti- 
fymg the carrier that the goods 
should not he delivered except on 
payment, defendant is not bound to 
know the arrangements between con¬ 
signor and consignee.—^Mayer v. 
Southern Pac. Co., 159 NTS. 93, 95 
Misc. 498. 

BUI of transferred to third 

person. 

Consignor of interstate shipment 
could protect himself agamst deliv¬ 
ery to consignee, without surrender 
of the bill of lading, by taking order 
bill of lading, as provided by inter-1 


state commerce commission, or, if 
taking a straight bill of lading there¬ 
under, hy notification to carrier, un¬ 
der Personal Property Baw § 219, as 
added by B1911 c 248, that a third 
person was transferee of the bill — 
DusaJ Chemical Co. v Southern Pac 
Co.. 168 NT.S 617, 102 Misc. 222. 

Facts putting on inquiry 

That goods were consigned by 
straight bill of lading to a symbol in 
care of the bank for the alleged con¬ 
signee, the symbol did not put the 
carrier on inquiry as to an arrange¬ 
ment between consignor and con¬ 
signee, where payment of the pur¬ 
chase price was to he made before 
delivery.—^Mayer v Southern Pac. 
Co, 159 N.Y.S 93. 95 Misc. 498. 

3. Mo.—Nanson v. Jacob, 6 S W. 

246, 93 Mo 331, 3 Am S R 531. 

Pa—Phoenixville Nat Bank v Phila¬ 
delphia, etc., R. Co, 30 A. 228, 163 
Pa. 467. 

4i Pa.—^Utley v Behigh Valley R. 
Co. 141 A 53. 292 Pa. 251, revers¬ 
ing 89 Pa Super 599 

5b XT S —New York & P. R. S. S Co. 
V. McGowin Bumber & Export Co.. 
C-CAPorlo Rico, 284 P 513—^King 
V. Barbarin, Mich., 249 F. 303, 161 
CC.A 311. 

Fla—Atlantic Coast Bine R. Co. v. 

Roe, 109 So. 205, 91 Fla 762 
Ga—Allen v. Southern Ry. Co., 126 
SE 722, 33 GaApp. 209 
Ky—^Hall v. Cumberland Pipe Bine 
Co., 237 SW 405, 193 Ky. 728. 

10 CJ. p 257 note 13, p 351 note 9 

a U.S—In re Taub, C.C.A.N.Y, 7 
F2d 447 

Fla.—Atlantic Coast Bine R. Co. .v. 

Roe. 109 So 225. 91 Fla 762. 

Mo —^Turner Bumber & Investment 
Co. V. Chicago, R. I & P. Ry. Co., 
16 SW.2d 705, 223 Mo.App. 564 
N.Y.—^Mayer v. Southern Pac. Co., 
159 N.Y.S 93, 95 Misc. 498. 
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Tex—Wells Fargo A; Co Express 
V. Pugh. CivApp., 185 SW. 61. 
Wash—Getchell v. Northern Pac. R. 

Co.. 187 P. 707, 110 Wash. 66. 

10 C J. p 257 note 14. 

Statutory provisions 

(1) Under the Pomerene Act, U.S. 
Comp St. § 8604ee, the carrier has no 
right to deliver to the consignee 
named m a straight bill of lading, 
where it has been requested by, or on 
bebalf of, a person having a right of 
property or possession m the goods, 
not to make delivery. 

US—In re Taub, CCAN.Y., 7 F2d 
447 

Mont.—Grover v. Hines, 213 P. 250, 66 
MonL 230. 

(2) Under $ 32 of such act, Comp. 
St § 8604pp, transferor of straight 
bill of lading or transferee thereof 
has the right to notify earner not to 
make delivery to consignee named 
in straight bill.—In re Taub, supra. 
Duty of carrier as to goods in stor¬ 
age 

A earner, which deposited a ship¬ 
ment of fruit with a storage com¬ 
pany as against consignee named in 
straight hill, pursuant to instructions 
received from one claiming the right 
to the shipmenL was required, after 
the fruit had been inspected and 
checked, and shipping documents ex¬ 
amined and freight paid, to advise the 
storage company to deliver the fruit 
to the lawful consignee.—^In re Taub, 
CCAN.Y., 7 F2d 447. 

Time to investigate 
Where property at destination Is 
demanded by consignee and also by 
an adverse claimant, the carrier on 
its request is entitled to a reasonable 
time for investigation before an ac¬ 
tion will lie against it —^Taylor v. 
Duluth. S S. & A. Ry. Co., 166 N.W. 
128, 139 Minn. 216. 

7. Mass.—Alderman v. Eastern R. 

Co. 115 Mass. 233. 

10 aJ. p 257 note 15. 
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bill of lading that the surrender of the bill, prop¬ 
erly indorsed, shall be required before delivery,* or 
otherwise,9 the carrier is not justified in ma king 
delivery except on production and surrender of the 
bill of lading properly indorsed; and an actual in¬ 
dorsement by the consignee of a forged bill of lad¬ 
ing affords the carrier no more protection than 
would be given by delivery directly to the consignee 
without the production of any bill of lading. 
The carrier is bound to observe the directions of the 
bill of lading which is not controlled by the marks 
on the goods designating the person to whom they 
are sent.^^ 

c. Holder of Bill of 

(1) In general 

(2) “Order” bill of lading 

(1) In General 

Delivery may be made to the indorsee of a bill of 
lading which is made to stand for the goods; but if 


the person claiming the goods does not produce and sur¬ 
render the bill of lading, the carrier makes delivery to 
him at its peril, unless the requirement for surrender is 
waived, or the bill of lading gives the carrier the right 
to make delivery without surrender. 

The indorsement of a bill of lading which by re¬ 
serving in some manner to the person in whose fa¬ 
vor it is drawn, whether he is the owner of the 
goods or the consignee, the right of subsequent dis¬ 
position is made to stand as representative of the 
goods, transfers the right to receive the goods 
named therein, and authorizes and requires deliv¬ 
ery to such indorsee,^^ even though he may have 
secured possession of it wrongfully and may have 
no right to it;i* and the duty to deliver to the in¬ 
dorsee is not qualified by directions in a waybill 
which, by mistake of the carrier’s agent, directed 
delivery to a third person.^^ However, if the bill 
of lading is made to stand for the goods, the per¬ 
son claiming the goods should produce and surren¬ 
der the bill of lading. Otherwise, the carrier will 
make delivery to claimant of the goods at its p'eril,i® 


8. TJ S — V. Barbarin, Mich., 
249 F. 303, 161 CCA. 311. 

Ind—^Jeffersonville, etc, R. Co. v. 
Irwin, 46 Ind. 180. 

Mass—Keystone Grape Co. v. Hnstis, 
122 NF. 269, 232 Mass 162. 
Tex.—Wells Fargo & Co. Fxpress 
V. Pugh, CivApp., 185 SW. 61. 

Consignee designated as cionslgnor 

(1) A carrier is not warranted 
treating as owners consignees who 
were named in bill of lading as con¬ 
signors, and in delivering property 
without production of bill of lading 
— ^King V. Barbarin, Mich., 249 F 303, 
161 C.CA 311. 

(2) Where sellers of goods took 
back their dishonored draft, drawn 
on consignees who were named in 
bill of lading as consignors also, they 
could recover from the carrier which 
had delivered the shipment without 
production of original bill of lading. 
—^King v. Barbarin, supra. 

Xdability to bona fide bolder of bill 
Carrier, by delivering goods to con¬ 
signee without production of bill of 
lading, becomes liable to bona fide 
holder of bill for value, whether by 
way of purchase or as security for 
advances before delivery of goods at 
destination —^King v Barbarin, Mich, 
249 F. 303, 161 C C.A. 311. 

Provision for deUvexy '*npon pres¬ 
entation of the duplicate hereof” es¬ 
tablished the fact that the consign¬ 
ors were the owners of the property, 
so as to render a delivery to the 
consignee without presentation of 
any bill of lading unauthorized.— 
Jeffersonville, etc., R Co. v. Irvin, 
46 Ind. 180—McBwen v. Jefferson¬ 
ville, etc., R. Co., 33 Ind. 368, 5 Am 
R. 216. 


9. U.S—New York & P. R. S S. Co. 
V McGowin Liumber & Export Co, 
CCAPorto Rico, 284 F 513 
Minn.—^Jellett v St. Paul, etc, R 
Co . 15 N.W. 237. 30 Minn. 265 
N T —Atlantic Nav. Co. v Johnson, 
27 N.Y Super 474. 

Under the Pederal thii« of Xiading 
Act, US Comp St. §§ 8604aaa-8604w, 
49 U S C A. § S 81-124, a earner is 
not bound to require the presentation 
and surrender of a nonnegotiable bill 
of lading before delivery of the 
goods, but may take the risk of de¬ 
livery without such presentation, 
and where the consignnor, in the ex¬ 
ercise of its right to stop delivery 
in case the consignee is insolvent, 
notifies the carrier not to deliver 
without the production and surrender 
of the bill of lading, the carrier will 
not be protected in msikmg delivery 
in violation of such notice —^Inter¬ 
state Window Glass Corp v New 
York, N H & H R Co, 133 A. 102, 
104 Conn. 342 

19. U S —King V. Barbarin, Mich., 
249 F 303, 161 CCA 311. 

11- Mo—Wall v. American Ry Ex¬ 
press Co., 272 S W. 76, 220 Mo App. 
989 

10 C J p 257 note 18. 

18, Ala —Southern Ry. Co. v. Har¬ 
ris, 80 So 101. 202 Ala. 263. 

Iowa—^Famous Mfg Co. v. Chicago, 
etc. R. Co., 147 N.W. 754, 166 Iowa 
361 

10 C J. p 257 note 20. 

Trader federal statute regulating 
interstate carriers, as amended by 
the Carmack and Cummins amend¬ 
ments, U.S.CompSt §§ 8592, 8604a, 
8604aa. 49 U.S.aA S 20. lawful hold¬ 
er of bill of lading would be entitled 

333 


to demand goods from last caxner 
on payment of all proper charges on 
presentation of bill of lading without 
any express direction from the con- 
sigrnor—Georgia Southern & F. Ry 
Co V. Tifton Produce Co, 127 S B. 
771, 160 Ga 213, answers to certified 
questions conformed to 128 S K 592, 
34 Ga App 13. 

13. Ky—^Douglas v People's Bank, 
5 S W. 420, 86 Ky. 176, 10 Ky.Law 
Rep. 243 

10 C J p 257 note 22 
lA Ala.—Southern Ry Co v. Har¬ 
ris, 80 So. 101, 202 Ala. 263. 

15- Ark —Carter v St. Louis-San 
Francisco Ry. Co, 18 SW.2d 376, 
179 Ark. 865 

Ill—Merchants' State Bank of Cen- 
tralia v. Chicago, B. & Q R. Co., 
245 Ill App. 211. 

Iowa—^Port Huron Machinery Co. v 
Chicago, M & St P Ry. Co., 201 
NW 779, 199 Iowa 295 
Ky.—^Louisville & N. R. Co v. John¬ 
son, 10 S W 2d 1104, 226 Ky 322. 

I La —^First Nat. Bank v. Henderson 
I Cotton Oil Co, 102 So 501, 157 La. 
394 

I Mich —Ward v Pere Marquette Ry. 

Co. 204 N W. 120, 231 Mich. 323 
N Y —^McCoy v. American Express 
Co, 171 N B 749. 253 N.Y. 477, re- 
i versing 237 NY.S. 829, 227 App. 

1 Div 782, and reargrument denied 
173 N.E 861, 254 N.Y. 550 
Pa—^Pennsylvania R. Co v Bdson 
Bros., 8 PaDist. & Co. 623. 

10 C.J p 257 note 23, p 258 note 24. 
Delivery held unauthorized 

Station agent, wiring consignor of 
shipment consigned to one not at 
place of destination for advice as to 
disposition, was not authorized to de¬ 
liver to person for whom intended 
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rendering it liable for conversion, as appears in¬ 
fra § 174 a; and this is especially true in view of 
statutes enacted in some jurisdictions prohibiting 
or regulating delivery without production of the 
bill of lading.^® Notwithstanding the rule stated, 
the requirement that the bill of lading be surren¬ 
dered before delivery of the goods may be waived 
by the consignor, and in a contest between the car¬ 
rier and the consignor the former is fully protect¬ 
ed, if it can show the latter^s assent to the delivery 
without*surrender of the bill of lading.^^ So, the 
carrier will be protected by making delivery with¬ 
out requiring the production and surrender of the 
bill of lading, where the bill provides that it may 
do so unless the word “order” is written thereon be¬ 
fore or after the name of the party to whose order 
the freight is consigned, and such word does not 
appear on the bill.^® If the goods are in fact de¬ 
livered to the right person, it is immaterial, so far 
as the consignor is concerned, that a surrender of 
the bill of lading, in accordance with its terms, was 
not required; no breach of duty to the consignor 
is thereby involved;^® and it has also been held 
that delivery to the right person, without surrender 
of the bill of lading in accordance with its terms, 
imposes no liability on the carrier in favor of one 
to whom the bill of lading was assigned after deliv¬ 
ery of the goods-^® It has been held, however, that 


the rule allowing a carrier sued by the holder of a 
bill of lading for the value of the goods shipped 
to show, as an excuse for delivery to another with¬ 
out the production of the bill, that the person re¬ 
ceiving them was the true owner, is founded on 
principles of bailment,^^ and that such rule has no 
application where such person was not the holder 
or owner of the bill of lading, and had no right to 
receive the goods without it.22 Delivery to any per¬ 
son other than the consignee, without an order from 
him or the indorsement of the bill of lading, is un- 
authorized.23 The mere possession of the bill of 
lading by a person other than the consignee, with¬ 
out indorsement, will not authorize the carrier to 
deliver the goods to such person.^^ 

(2) “Order” Bill of Lading 

(a) In general 

(b) Effect of “order notify” clause 
(a) In General 

Freight shipped under an ''order” bill of lading may 
ordinarily be delivered only on production of the bill of 
lading, properly indorsed. 

The term “shipper’s order,” as used in the bill of 
lading, is well understood and means that the title 
remains in the shipper until he orders a delivery of 
the goods,25 and that the carrier must not deliver 


but who was not named as consignee, 
on receipt of telegram advising that 
car was for him, without his having 
surrendered or ever having had pos¬ 
session of bill of lading —^Missouri 
Pac. R Co. V. Toll. 261 S.W. 652, 164 
Ark. 327. 

D^very of goods to drawee of 
sight draft without surrender of the 
attached bill of lading m which the 
shipper was named as consignee, is 
unauthorized—Louisville & N. R. Co. 
V. Johnson, 10 S.W.2d 1104, 226 Ky. 
322. 

Persons entitled to nn^bitaln action 

Where the original consignee of 
goods shipped under an order bill of 
lading had drawn a draft on a sub- 
seauent consignee which he cashed 
with the bank to which he indorsed 
the bill of lading, his liability to the 
bank on the draft after it was dis¬ 
honored by the drawee does not en¬ 
title him to recover from the ear¬ 
ner for delivering the goods to the 
second consignee without requiring 
surrender of the bill of lading, and 
the earner incurred no liability to 
him in making the delivery, under U. 
S Comp St. § 8604r, 49 XJ.S.C A. § 115 
—Davis V First Nat. Bank of Long¬ 
view, TexCiv.App., 245 SW. 1009. 

le. Ark.—St. Louis, etc, R Co. v 

Scarborough Co., 170 S.W. 572, 115 

Ark. 14. 


[ 17- Pa—^Ridgway Gram Co v Penn¬ 
sylvania R. Co, 77 A. 1007, 228 
Pa 641, 31 LRA,NS., 1178. 

10 C J. p 258 note 26. 

Waiver will bo inferred where the 
shipper has acquiesced m a similar 
course of business m a large num¬ 
ber of instances, for more than a 
year without protest.—^Ridgway 
Gram Co. v. Pennsylvania R. Co, 77 
A. 1007. 228 Pa 641, 31 LR.A,N.S, 
1178, 

18L Kan—St Louis, etc, R. Co. v. 
Mayer Bros. Co, 100 P. 623, 79 
Kan. 697. 

Id. Ark—^Ben D. Schaad Machinery 
Co. V. St. Louis, I M. & S. Ry. Co, 
193 SW 270, 128 Ark 100, LRA 
1917D 481. 

NT.—^Miller v New York Cent. R 
R., 200 NTS. 287, 205 App Div. 
663. 

Tex.—Fleming v. St Louis South¬ 
western Ry Co. of Texas, Civ.App, 
13 SW2d 440 
10 C J. p 259 note 27. 

Xnjury to consignor 

A railway delivering goods to the 
owner entitled to the possession 
without receiving the bill of lading 
IS not liable although the consignor 
IS thereby prevented from collectmg 
a note attached to bill of Ikdmg.—' 
Ben D. Sebaod Machinery Co. v. St) 
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Louis, I. M & S. Ry Co, 193 SW. 
270, 128 Ark 100, LRA 1917D 481. 

2a Iowa—Anchor Mill Co v. Bur¬ 
lington, etc., R. Co, 71 N.W. 255, 
102 Iowa 262 
10 C J. p 259 note 28 

21- La.—^Harwood-Barley Mfg. Co 
V Illinois Cent. R Co, 74 So 669, 
141 La 1. 

22. La —Harwood-Barley Mfg Co. 
V. Illinois Cent. R. Co, 74 So 569, 
141 La 1. 

23. Ill—Chicago, R I & P R. Co 
V. North American Cold Storage 
Co, 244 Ill App. 522* 

Pa —^Pennsylvania R Co v. Fdson 
Bros, 8 PaDist. & Co. 623. 

24. Ala—^Davis v. Hines, 85 So. 882, 
17 AlaApp. 443 

10 C J. p 257 note 21. 

Where consignor ships goods to 
iiifnself as coiLsigBLee, the carrier ba.s 
no authority to deliver the goods to 
a third person in possession of the 
bill of lading, without indorsement 
thereon—^Davis v. Hines, 85 So 882, 
17 AlaApp. 443. 

25- Kan—^Bennett v. Dickinson, 186 
P. 1005, 106 Kan. 95, affirmed 190 
P 757, 107 Kan 17. 

N.C —^Noffolk Southern R. Co. v. 
Armfield Co., 127 SE. 557, 189 N. 
C.^681 

Tex.—Gulf, a & S. F. Ry. Co. V. 
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except on production of the bill of lading properly 
indorsed by the shipper.26 Hence, where the bill 
of lading provides for delivery to the shipper’s or- 
der or to his assigns, delivery of the goods to the 
consignee or anyone else without the bill of lading 
properly indorsed, is wrongful.27 Especially are 
the foregoing rules applicable where the ‘‘shipper’s 
order” bill of lading has attached to it a draft on 
the buyer,2® qj- where the bill of lading expressly 
provides that the goods shall not be delivered with¬ 
out its surrender, properly indorsed;^® and where 
delivery is made without complying with such pro¬ 
vision, no title to the goods passes to the con- 

signee.30 

Federal Bills of Lading Act Interstate ship¬ 


ments are governed by the Federal Bills of Lading 
Act, 49 U.S.C.A c 4, under which freight shipped 
under an order bill of lading should ordinarily not 
be delivered except on presentation and surren¬ 
der of the bill,^^ and if the bill has been lost, 
stolen, or destroyed, the carrier can only deliv¬ 
er on order of court and execution of bond, as 
shown infra § 172 f. Such Act does not render a 
delivery without the production and surrender of 
the bill of lading an illegal delivery; but the car¬ 
rier takes the risk of such a delivery and will be 
liable for any loss which the shipper sustains there- 
by.32 Delivery to the holder of an order bill of 
lading, properly indorsed, is justified,33 regardless 
of the capacity in which he holds possession of the 


Buckliolts State Bank, Civ.App., 
258 SW. 491—v. State 
Nat. Bank, Civ.App., 160 S.W. 403. | 
Coxpus Juris lias lieeiL quoted in 
Bennett v Dickinson. 186 P. 1005, ^ 
1006, 106 BAn. 95, and cited in Gulf, I 
C. & S. F. By. Co. V. Buckholts State 
Bank, Tex Civ.App., 258 S.W. 491, 494, 
as authority for the rules laid down 
in this section- ^ 

2GL Kan.—^Bennett v, Dickinson, 186 
P. 1005, 106 Kan. 95. { 

10 C J. p 259 note 30. 

27. Colo.—Davis v. Pruita Mercan¬ 
tile Co, 220 P. 983, 74 Colo. 247. 
Kan—Bennett v. Dickinson, 186 P. 
1005, 106 Kan. 95. 

Ija.—R- B. George Machinery Co. v. 

New Orleans, T. & M. R. Co., 119 
. So. 432, 167 Da. 474, reversing on 
other grounds 119 So. 473, 9 La. 
App. 302. 

Mass.—^Keystone Grape Co. v. Hus- 
tis, 122 N.B. 269, 232 Mass. 162. 
Mich.—First Nat. Bank v. Grand 
Rapids & I. Ry. Co.. 161 N.W. 859, 
195 Mich. 1. 

N-C—Norfolk Southern R. Co. v. 
Armfleld Co. 127 S EL 557, 189 N.C. 
581. 

Pa.—^Utley v. Lehigh Valley R. Co., 
141 A. 53, 292 Pa. 251. 

Tex—Davis v. First Nat. Bank of 
Longview, Civ.App., 245 S.W. 1009. 
Va—Norfolk & W. Ry. Co. v. Aylor, 
150 SE 252, 153 Va. 675, certio¬ 
rari denied 51 S.Ct. 26, 282 US 
847, 75 L Ed. 751. 

Wash.—National Bank of the Repub¬ 
lic V. Hines, 192 P. 899, 112 Wash. 
352. 

10 C.J. p 259 note 31. 

Corpus Juris has been died in Mis¬ 
souri Pac- R Co. V. Bland, 268 S.W. 
22, 24, 167 Ark. 390, as stating cor¬ 
rect rules of law on the matter set 
out m this and the next note. 

Delivery is prima facie wrongful 
under order bill of lading unless 
original order bill properly indorsed 
is first surrendered to delivermg car¬ 
rier.—Norfolk & W. Ry. Co. v- Ay¬ 


lor, 150 S.E 252, 153 Va. 575, cer¬ 
tiorari denied 51 S Ct. 26, 282 U.S. 
847, 75 L Ed. 751. 

28. IlL—^Babbitt v. Grand Trunk 
Western Ry. Co., 120 N.E. 803, 285 
Ill. 267. 

Kan—Bennett v. Dickinson, 186 P. 

1005, 106 Kan. 95. 

10 C.J. p 259 note 32. 

29i. Ga—Southern Ry. Co. v. Massee 
& Felton Lumber Co., 98 S E. 106, 
23 GaApp. 309. 

m.—Babbitt v. Grand Trunk West¬ 
ern Ry. Co.. 120 N.E. 803. 285 Dl. 
267. 

Ban—Bennett v- Dickinson, 186 P. 
1005, 106 Kan. 95. 

Mass.—Keystone Grape Co. v. Hus- 
tis, 122 N.E. 269, 232 Mass 162. 
NC—Norfolk Southern R. Co. v. 
Armfield Co., 127 SB. 557, 189 N. 
G 581. 

10 C.J. p 259 note 33. 

30. N.C.—Norfolk Southern R Co. 
V. Armfield Co, supra 

31. Conn.—Alderman Bros. Co. v. 
New York, N. H. & H. R. Co. 129 
A. 47. 102 Conn. 461. 

Ky .—^Louisville & N. R. Co. v. Men- 
gel Co, 295 S.W, 183. 220 Ky. 289. 
La—Orange Nat. Bank v. Southern 
I Pac. Co, 110 So. 329, 162 La 223, 

I 56 A L R. 1167. 

Pa—^Utley v. Lehigh Valley R Co., 
141 A 53, 292 Pa 251, reversing 
89 Pa.Super. 599. 

Tex—^Davis v. First Nat, Bank of 
Longview, Civ.App., 245 S.W. 1009 

32. U.S.—^Pere Marquette Ry. Co. v. 
J. F. French & Co, 41 S.Ct. 195, 254* 
US. 538, 65 LEd. 391, reversing J 
F. French & Co. v. Pere Marquette 
Ry. Co., 171 N.W. 491, 204 Mich 
578. 

Colo.—Davis V. EYuita Mercantile Co., 
220 P. 983, 74 Colo. 247. 

Conn—^Interstate Window Glass Co. 
V. New York. N. H. & H R Co., 
133 A, 102, 104 Conn 342—^Aider- 
man Bros. Co. V. New York, N. EL 
& EL R Co, 129 A- 47, 102 Conn 
481. . • . ‘ 


Mo—Kemper Mill & Elevator Co v. 

Ehnes, 239 S.W. 803, 293 Mo 88. 

Where carrier delivers on the 
statement of deliveree that he has 
the bill of lading, it will be liable for 
loss to the shipper, if such statement 
is untrue.—Pere Marquette Ry. Co. 
V. J. F. EVench & Co, 41 S Ct. 195, 
245 US 538, 65 LEd. 391, reversing 
J. F. French & Co. v Pere Marquette 
Ry. Co, 171 NW. 491, 204 Mich. 578. 

Xf earner waived production of or¬ 
der bill and delivered the shipment 
to proposed buyer on tbe belief that 
there was a transfer of the bill to 
such buyer, or that the bill was m 
the latter*s possession or that he was 
lawfully entitled to possession, the 
delivery was made at the carrier's 
risk—^Davis v. ]?Yuita Mercantile Co., 
220 P. 983, 74 Colo. 247. 

I Attempted change of order bill into 
straight biU 

Even if a earner knew of an at¬ 
tempted change of a consignee in an 
order bill of lading, it could protect 
itself by requiring the production of 
the bill before delivering—^Davis v. 
F'ruita Mercantile Co., 220 P. 983, 74 
Colo, 247. 

33L N.C—^Temple v. Southern R Co., 

129 S.E 815, 190 NC. 438 

‘“Ddlivery” 

Under Bills of Ladmg Act § 9, 
Comp St. § 8604e, providing that de¬ 
livery IS justified to a person in pos¬ 
session of an order bill by the terms 
of which the goods are deliverable to 
his order, or which has been indorsed 
to him, the act of the terminal ear¬ 
ner, after a shipment reached its 
destination, in striking out the orig¬ 
inal destination and substituting an¬ 
other, and delivering the shipment 
to another railroad for transporta¬ 
tion to such new destination, on re¬ 
quest of the party holding the bill 
of lading, constituted in legal con¬ 
templation a “delivery"—Pere Mar¬ 
quette Ry Co. V. J. F. French & Co., 
41 S.Ct. 195, 254 U.S. 538, 65 LEd. 
391, reversmg J. F. French & Co. v. 
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bill, or whether he holds it lawfully or unlawfully, 
so long as the carrier has no notice of any infirmity 
of title.34 So, delivery may be made to a person 
to whose order the bill is made, on his production of 
the bill, or on the production thereof by one to 
whom the bill has been duly indorsed, or on produc¬ 
tion of the bill indorsed in blank.*® A carrier, 
however, is not justified in delivering a shipment 
if the order bill is not properly indorsed or if the 
carrier has mformation that the person demanding 
delivery is not lawfully entitled to possession;*® and 
where the face of an umndorsed consignor's order 
bill of lading showed that the shipment was made 
to the order of the consignor, and was to be de¬ 
livered to the proposed buyer of the goods only on 
pa3rment of the attached draft, a delivery to such 
buyer without payment of the draft was not author¬ 
ized.*"^ Where freight was delivered without the 
production and surrender of the order bill of lad¬ 
ing, which was still held by the shipper, who there¬ 
after transferred it to another, the bill was not 
spent at the time of the transfer, as its obligation 
had not been met, and the carrier was liable to the 


transferee for the wrongful'delivery.** Notwith¬ 
standing the general rule under the statute, that 
the bill of lading should be surrendered before de¬ 
livery of the goods, a delivery to the real owner 
without production and surrender of the bill will 
protect the carrier, except as against a bona fide 
purchaser of the bill for value.** 

(b) Effect of “Order Notify” Clause 

Delivery of goods shipped under an “order notify" 
bill of lading or receipt, to the person to be notified, 
without production and surrender of the bill or receipt, 
IS unauthorized. 

Where a bill of lading or a shipping receipt con¬ 
tains a clause providing that a third person shall 
be notified of the arrival of the goods, or where it 
contains this clause and an additional clause recit¬ 
ing that the goods are shipped to the consignor’s 
order, the carrier is not authorized to treat the per¬ 
son to be notified as a consignee, and if it delivers 
the goods to him without production and surrender 
of the receipt or the bill of lading, it will be liable 
to the true owner of the goods for any loss re¬ 
sulting from such delivery,^® especially where the 


Pere Marquette Ry. Co., 171 N.W 
491, 204 Mich. 578 

34«. US—Pere Marquette Ry. Co. v. 
J. P. French & Co, supra. 

35. Conn —Alderman Bros. Co. v 
New Tork, N. H. & H. R Co., 129 
A. 47, 102 Conn. 461. 

36. Colo—Davis v Pruita Mercan¬ 
tile Co., 220 P. 983. 74 Colo. 247. 

Physical possession of hill .of lading* 
The rule that under S 9, of the 
Federal Bills of Ladingr Act, Pome- 
rene Act, Comp St. § 8604e, 49 U S.C 
A. § 89, physical possession by one 
of a bill of lading- justifies delivery 
to him by -the carrier, applies only 
where the order bill of lading is 
properly mdorsed, and not to an un¬ 
indorsed hill of lading to which a 
draft IS attached hy a consignor, in¬ 
dicating to the carrier that delivery 
should he made only on payment of 
the draft hy the prospective buyer 
who holds physical possession of the 
hill—Davis V. Fruita Mercantile Co., 
220 P 983, 74 Colo. 247. 

37- Colo.—^Davis v. Fruita Mercan¬ 
tile Co, supra. 

33. Conn.—Alderman Bros. Co. v. 
New York, N H & EL R. Co., 129 
A 47. 102 Conn. 461. 

39. Minn.—Weinstein v. Davis, 196 
N.W. 933. 158 Minn 44—Banik v 
Chicago, M. & St. P. Ry. Co, 179 
NW. 899, 147 Mmn 175. 

NY.—Miller v New York Cent R 
R, 200 N.YS. 287, 205 App Div. 
663 

40. U-S —^First National Bank of 
Chicago V. Rogers, Brown & Co.. 


DC Wash., 273 F. 529—^King v 
Barbarin, Mich, 249 F 303. 161 C. 
CA 311 

Ala—^Louisville & N R Co v Sams 
& Collas, 95 So. 903, 209 Ala 217. 
Ark—^Missouri Pac R Co. v. Myers, 
293 S.W. 15, 173 Ark 747—Missouri 
Pac. R Co, V. Bland, 268 S.W. 22 
Ga —Southern Ry. Co. v. Hodgson 
Bros Co, 98 SE 541, 148 Ga 851, 
reversing 95 SE 263, 21 GaApp. 
753, conformed to 99 S E. 41, 25 Ga 
App. 536—George C Speir & Co v 
Atlantic Coast Line R Co., 140 S 
E. 43. 37 GaApp. 283 
Kan —^Bennett v. Dickinson, 186 P. 
1005, 106 Kan 95 

Da—Harwood-Barley Mfg Co v. Il¬ 
linois Cent R Co., 74 So. 569, 141 
La. 1. 

Mich—J. F. French & Co. v. Pere 
Marquette Ry. Co., 171 NW. 491, 
204 Mich. 578 

Mo.—^Barton v. Louisville & N. R 
Co.. App,, 196 S W 379 
Tex—Gulf, C & S. P Ry Co. v. 
Buckholls State Bank, Civ App, 
258 S W, 491, reversed on other 
grounds. Com App, 270 S.W. 1008 
10 C J- p 259 note 35. 

ft 

Rules stated in. Corpus Juris as 
to the effect of an “order notify” bil! 
of lading are quoted in full, and with 
approval, in Missouri Pac R Co. v 
Myers, 293 SW 15, IS. 173 Ark 747, 
and in Bennett v Dickinson, 186 P. 
1005. 1007, 106 Kan 95. and J P. 
French & Co v Pere Marquette Ry. 
Co, 171 N.W 491, 493, 204 Mich. 578, 
in support of the statements in this 
section. 

Corpus Juris has been cited in Mis- 
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souTi Pac. R Co. V. Bland, Ark, 268 
S W 22, 24, as correctly stating the 
law set out m this note. 

Carrier wolated its duty under a 
bill of lading shipping “to F. Com¬ 
pany, Pans, Texas, notify J.,” when 
it delivered the shipment to J. with¬ 
out an order from F Company, the 
bill being an “order bill,” and nego¬ 
tiable under U S Comp St §§ 8604a 
to 8604n, 49 USC-A §§ 20-107—^F 
D Shaw Co. V Coleman, Tex Civ 
App, 236 S W 178, error refused. 

Bemoval of part of goods 

Carrier was negligent in permit¬ 
ting consignee to remove part of 
shipment from car without produc¬ 
tion of order bill of lading —Mis¬ 
souri Pac R Co. V. Myers. 293 SW. 
15, 173 Ark 747. 

Owner of goods as shipper and con¬ 
signee 

(1) Where seller of goods shipped 
goods consigned to himself and at¬ 
tached bill of lading to draft, nota¬ 
tion in bill of lading that buyer 
should be notified did not authorize 
the carrier to deliver the shipment to 
the buyer without the production of 
the bill of lading.—^Louisville & N 
R Co. V Sams & Collas, 95 So. 903, 
209 Ala. 217. 

(2) earner issuing bill of lading, 
naming owner as both shipper and 
consignee, with direction to notify 
third person, unless otherwise di¬ 
rected hy some holder of hill of lad¬ 
ing properly indorsed, must deliver 
to holder of bill of lading, or one 
duly authorized by him to receive 
goods, and cannot deliver to the per- 
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bill of lading" expressly requires surrender thereof,^! 
properly indorsed,^2 before delivery is made. De¬ 
livery of the goods under these circumstances with¬ 
out surrender of the receipt or the bill of lading 
constitutes a conversion, as appears infra § 174 a. 
A direction of this character in a shipping receipt 
or a bill of lading raises no presumption that the 
person to be notified is the consignee,^^ but on the 
contrary indicates that the carrier is not entitled to 
deliver the goods except on production of the bill 
of lading-'*^ The fact that a carrier was instructed 
to notify a third party of the arrival of goods 
gives him no right to require a delivery without per¬ 
mission of the shipper,^® qi* the production and sur¬ 
render of the bill of lading, properly indorsed.^® 
A carrier of peri^shable articles, shipped to the ship¬ 
per’s order with instructions to notify the prospec¬ 
tive purchaser, had no authority, after giving such 
notice, and before receiving the bill of lading, to 


unload them at a point designated by the purchaser, 
where they were liable to freeze but a carrier is 
not entitled to require the production of an order 
bill of lading until it has complied with the trans¬ 
portation contract and even then, if it makes de¬ 
livery without requesting the production of the bill 
or questioning the right of the notified party to the 
possession of the property, it is estopped to take 
advantage of such party^s failure to produce the 
bill.^® The shipper has no cause of action against 
the carrier for delivering the goods to the party to 
be notified, without receiving the bill of lading, 
where no damage to the shipper results there¬ 
from.®® Where an order notify bill of lading re¬ 
quires notification to the consignee and production 
of the bill before delivery, the consignee is entitled 
to a reasonable time after the arrival of the goods 
withm which to obtain and produce the bill of lad- 
ing.si 


son designated to be notified to whom 
bill of lading has never been as¬ 
signed or to another acting on his 
ordeis.—Southern Ry. Co v Hodg¬ 
son Bros. Co, 98 S E 541, 148 Ga 
851, reversing 95 S.E. 263, 21 Ga.App 
753, conformed to 99 S E. 41, 25 Ga 
App. 536. 

Excuse for wrongful delivery held 
insiUficient 

"Wheie the receiver of a corpora¬ 
tion, which purchased oil of the ship¬ 
per, who had consigned the same to 
his own order, with directions to 
notify a soap company on delivery of 
the oil, wired the soap company that 
he was doing all possible to locate 
documents in order to stop demur¬ 
rage, and suggested that the soap 
company establish bond to produce 
documents and unload the car, such 
telegram was not authority to the 
earner to deliver the oil to the soap 
company without surrender of the 
bill of lading, or, in lieu thereof, a 
bond indemnifying the carrier, and, 
having done so, the receiver may re¬ 
cover from the carrier—^Pirst Nat. 
Bank of Chicago v. Rogers, Brown & 
Co, DC.Wash, 273 P. 529. 

41. Mo —Kemper Mill & Elevator 
Co. V Hines, 239 SW. 803, 293 Mo. 
88 . 

Ohio—Pennsylvania R Co. v Green- 
wald Packing Co., 157 NE 809, 
24 Ohio App 497. 

Va —^Kewanee Private Utilities Co. 
V Norfolk Southern R. Co, 88 S 
E. 95, 118 Va 628. 

42- Ga.—Southern Ry. Co. v. Massee 
& Felton Lumber Co, 98 S.E. 106, 
23 GaApp. 309 
Effect of failure to indorse 

(1) Where “order notify” bill of 
lading required surrender of original 
order bill of lading, properly indors¬ 
ed, shipper’s mistake in sendmg orig¬ 
inal bill, instead of memorandum 

13C.J.S.—22 


bill, direct to order notify party, un- 
indorsed, did not relieve carrier from 
requiring it to be pioperly indorsed 
before delivery to order notify party 
—Southern Ry. Co v Massee & Fel¬ 
ton Lumber Co, 98 SE. 106, 23 Ga 
App 309 

(2) Carrier, receiving consignment 
to shipper’s order, with direction to 
notify a party executing an order 
notify bill m triplicate, requiring 
surrender of original bill, properly 
indorsed, before delivery, where orig¬ 
inal bill, unindorsed, was mailed to 
order notify party, and memorandum 
bill was attached to shipper’s draft 
on him without carrier’s knowledge, 
and where, on his surrender of orig¬ 
inal bill unindorsed, he received 
goods and became insolvent, without 
paying draft, was liable to shipper 
for value of goods.—Southern Ry 
Co. V. Massee & Felton Lumber Co, 
supra 

43. Ark,—^Missouri Pac. R Co. v. 

Myers, 293 S.W 15, 173 Ark 747 
Kan—^Bennett v Dickinson, 186 P. 
1005, 106 Kan 95 

Minn —Ammon v Illinois Cent R 
Co, 139 NW 819, 120 Minn 438 
44l Ark—^Missouri Pac R. Co v. 

Myers, 293 S.W. 15, 173 Ark. 747 
Kan—^Bennett v. Dickinson, 186 P 
1005, 106 Kan 95. 

N.Y —^Furman v Union Pac. R Co , 
13 NE 587, 106 NT 579, reversing 
35 Hun 669 

Tenn.—^Louisville, etc., R Co. v. U 
S. Fidelity, etc., Co., 148 S.W. 671, 
125 Tenn 658, 675. 

45. Ga—^Reed Oil Co v Smith, 109 
S E 171, 27 Ga App 470, reversed 
j on other grounds 114 S E. 56, 154 
Ga. 183, conformed to 114 S E. 721, 

I 29 GaApp. 236. 

146i. Ark.—^Missouri Pac. R. Co v. 

Myers, 293 SW, 15, 173 Ark. 747 
N.C —Killmgsworth v. Norfolk, 
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Southern R. Co., 87 S E. 947, 17i N. 
C 47. 

Under the Federal Bill of Lading 
Act, where plaintiff's agent erro¬ 
neously shipped interstate goods to 
plaintiff by an order notify bill of 
lading, and plaintiff did not give 
bond to carrier or institute an action 
under Bill of Lading Act § 14, U S 
Comp St S 8604gg, 49 USCA. § 94, 
plaintiff cannot recover from earner 
for refusal to deliver goods without 
bill of lading, in view of § 42, U S. 
Comp St. § S604UU —^Moise v. South¬ 
ern Ry. Co, 123 SB 790, 129 SC. 
162 

47- NT.—^Beggs v. New Tork Cent. 
R Co, 162 N.T.S 387, 97 Misc. 
652. 

43- NY.—Schules Pure Grape Juice 
Co V. Mills, 263 NY.S 754, 146 
Misc 823. 

49. N T —Schules Pure Grape Juice 
Co V. Mills, supra 

50- SC —^Baughman v. Southern Ry. 
Co, 121 SB 356, 127 SC 493 

Cixcaxastances showing shipper not 
injured 

Where carrier delivered an order 
notifying shipment to the party to 
whom notice was to be given without 
receiving the bill of lading, but for 
its own protection required him to 
give his check for more than the in¬ 
voice pnee, and later that party took 
up the draft, delivered the bill of 
lading to carrier, and attached 'the 
money in the hands of the bank as 
shipper’s money, the shipper has no 
cause of action against carrier for 
delivering the goods without the bill 
of lading, or for surrendering the 
checks, as no damage was shown.— 
Baughman v Southern Ry. Co, 121 
S.E. 356, 127 S C 493 

51- S.C.—^Layton v. Charleston & W 
C Ry. Co.. 72 S.E. 988, 90 S.C 323. 
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d. Agent 

(1) ' In general 

(2) Goods addressed to consignee in care 

of third person 

(1) In General 

Delivery of the goods to an agent of the consignee 
authorized to receive them, or whose acceptance thereof 
IS ratified by the consignee, is a good delivery. 

A delivery of the goods by the carrier to an agent 
of the consignee or other person entitled thereto, 
who has been duly authorized to receive the goods,®^ 
or whose acceptance of the goods is ratified by the 
consignee, with knowledge of the facts,®^ is a 
good dehvery, completing the duty of the carrier in 
reference to the shipment. So, although a seller’s 
delivery of a live stock shipment to the buyer was 
conditioned on the latter’s payment of the price, 
whereby title remained in the seller, nevertheless, 
if the buyer was authorized to receive the shipment, 
delivery to him relieved the carrier from liability, 
although he failed to pay the price.®^ If the per¬ 
son to whom dehvery is made is really the agent 


authorized to receive the goods, the delivery will be 
sufficient, although the authority was not known to 
the carrier,®® or although the delivery was made 
on insufficient or even on false evidence.®® A car¬ 
rier is justified in delivering goods to the con¬ 
signor’s agent, although he obtained possession of 
the bdls of lading by fraud, intending to appropri¬ 
ate them to his own use, and therefore, in perpe¬ 
trating a crime, obtained no title to the bills by de¬ 
livery ®7 An agent engaged in the general em¬ 
ployment of the consignee in connection with his 
business may not have such authority as to excuse 
the carrier in making delivery to him if he has not 
actual authority to receive the goods,®® and dehvery 
to one who had been the consignee’s agent, but 
whose authority had been terminated, with notice to 
the carrier, is not sufficient®® When the carrier is 
sued for misdelivery, it must show that the agent 
was authorized to receive the goods, or at least that 
he had been clothed with such apparent authority as 
to justify it in presuming his authority;®® but no 
greater degree of proof of authority in the person 
to whom they were delivered is required than for 


52. U.S.—Pere Marquette Ry. Co. v. 
J. F. French. & Co., 41 S Ct. 195, 
254 XJ S 538, 65 Ii.Fd. 391, revers¬ 
ing J. F. French & Co. v. Pere 
Marquette Ry. Co., 171 N.W. 491, 
204 Mich 578. 

Ala —Devon Mfg Co. v. Southern 
Express Co., 76 So. 39, 200 Ala. 273 
Ark.—Carter v. St. Louis-San Fran¬ 
cisco Ry. Co., 18 S.W.2d 376, 179 
Ark. 865 

Bla—Atlantic Coast Line R. Co. v. 
Seward, 142 So. 881, 106 Fla. 75, re¬ 
versing 136 So. 620. 

Gteu—^Payne v. Johnson, Fluker & 
Co, 108 S.E. 803, 27 GaApp. 452. 
N.Y.—Swift V. Davis, 193 N.T.S. 848, 
118 Misc. 205 

Pa.—Caplan v. Ebel, 73 Pa.Super. 601. 
S.D—^Ryan v. Chicago, M. & St. P. 

Ry. Co., 220 NW. 905, 53 SD. 363. 
Tex—^Fort Worth Elevators Co. v. 
Keel & Son, Civ.App., 231 S.W. 481, 
error refused. 

10 C J. p 260 note 41. 

Corpus Juris is quoted in Carter 
V. St Louis-San Francisco Ry. Co., 
18 SW.2d 376, 380, 179 Ark. 865. as 
authority for the statements made in 
this note and the next followmg 
note 

Delivery to drayman 

Where a drayman is authorized 
by the consignee to receive a ship¬ 
ment, or the carrier by a course of 
dealing with the consignee has a 
right to depend on delivery to such 
drayman, such delivery constitutes a 
delivery to the consignee—^Payne v. 
Johnson, Fluker & Co, 108 SE. 803, 
27 GaApp. 452. 


Ddegation of agent’s authority 

Where a tniclmnaTi was the con¬ 
signee’s agent to receive delivery of 
express packages, and one of the 
truckman’s drivers receipted for a 
package, and afterward appropriat¬ 
ed It, the agent’s employee, in receiv¬ 
ing the package, acted within the ap¬ 
parent scope of authority which de¬ 
fendant had delegated to drivers of 
his trucks, and delivery of the pack¬ 
age by the railroad company was 
good as against both the consignee 
and the truckman.—Caplan v. Ebel, 
73 Pa Super. 601. 

Interstate shipment; effect of feder¬ 
al statutes 

Where, on an interstate shipment, 
straight bills of ladmg were not 
marked “nonnegotiable,” or "not ne¬ 
gotiable,” to eradicate negotiability 
pursuant to IT S.Comp St. § 8604aaa 
et seq., and the carrier on their sui^ 
render delivered the goods to con¬ 
signor’s agent, who receipted there¬ 
for in his own name, Carmack 
Amendment to Interstate Commerce 
Act, § 20, USComp.St. § 8604a, and 
Act Congr, Aug. 29, 1916, § 29, US 
Comp St § 86040, 29 U S CA, { 109, 
must be applied, and hence bills 
were transferred by delivery to the 
agent as the statute provides, so 
that the earner was justified in the 
delivery of the goods to the agent — 
Swift V. Davis, 193 N.Y S. 848, 118 
Misc. 205. 

Receipt, signed by the consignee’s I 
agent by his mark, admitting receipt 
of the goods, is valid, although not' 
attested and acknowledged, and its 
efiCect cannot be Innited in an action i 
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against the carrier for failure to de¬ 
liver the same goods receipted for. 
—^Louisville & N. R. Co. v. Price, 48 
So. 814, 159 Ala. 213. 

Sa. U.S—Pere Marquette Ry. Co. v 

J. F French & Co., 41 S.Ct 195, 
254 US. 538, 65 L.Bd. 391, revers¬ 
ing J. F French & Co. v. Pere 
Marquette Ry. Co., 171 N.W. 491, 
204 Mich. 578. 

Ala —Devon Mfg. Co. v. Southern 
Express Co., 76 So. 39, 200 Ala. 
273. 

54. S.D.—Ryan v. Chicago, M & St. 
P Ry. Co, 220 N.W. 905, 53 SD. 
363. 

55. Iowa.—Angle v. Mississippi, etc., 

K. Co, 9 Iowa 487. 

56. Mo —^Parker Gordon Cigar Co. 
V. Chicago, etc., R. Co, 179 S.W 
785, 192 Mo.App. 86. 

57. N.Y—Swift V. Davis. 193 N.Y 
S. 848, 118 Misc. 205. 

ConsignoT is estopped, by the use 
made of the bills, because posses¬ 
sion thereof was not against his will, 
and as one of two innocent parties 
suffering a loss he enabled the fraud 
to be committed —Swift v Davis, 
193 N.YS. 848, 118 Misc 205 

58. Mo—Wilson Sewing Mach. Co. 
V. Louisville, etc, R. Co., 71 Mo. 
203. 

10 C J. p 261 note 44. 

55- N.Y.—^Lester v. Delaware, eta, 
R. Co., 36 NY.S. 907, 92 Hun 342 
^ Ark.—Carter v. St. Louis-San 
Francisco Ry. Co., 18 S.W.2d 376, 
179 Ark. 865 
10 C J. p 261 note 45. 
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any other issue in a civil case.®^ While the mere 
fact that persons are required, by an order bill of 
lading, to be notified gives them no rights in, or au¬ 
thority to, receive the goods, as stated supra § 172 
c (2) (b), and does not make them agents for that 
purpose, such agency may be created by a subse¬ 
quent parol agreement. Where the shipper's con¬ 
tract with the carrier is not a bill of lading, deliv¬ 
ery to the consignee's agent is a good delivery with¬ 
out production of the contract.®^ The agent's au¬ 
thority to accept delivery of the goods need not be 
in writing, unless expressly so required by stat¬ 
ute.®^ 

(2) Goods Addressed to Consignee in Care 
of Third Person 

Goods addressed to the consignee in care of a third 
person may properly be delivered to such person in the 
absence of notice that he is not entitled to receive them. 
There are conflicting decisions as to whether this rule 
applies to goods directed to the consignee in care of the 
carrier’s agent. 

Where goods are addressed to the consignee in 
care of a third person, delivery to the latter ordi¬ 
narily discharges the carrier's obhgation, in the ab¬ 
sence of any notice to it that such delivery is un¬ 
authorized;®® but if the carrier knows that the au¬ 
thority of the person to whom the goods are so ad¬ 


dressed is limited to a specified purpose, it will not 
be protected in making delivery to him or on his or¬ 
der,®® and a delivery under such circumstances ren¬ 
ders the carrier liable for conversion, as appears m- 
fra § 174 a. Although goods consigned to one per¬ 
son in care of another may properly be delivered to 
the latter, it does not follow that such dehvery is 
the only delivery that will relieve the carrier from 
liability;®"^ and if the person in whose care the 
goods are consigned declines to accept them, the 
consignee is the proper person to whom delivery 
should be made.®® 

Goods sent in care of carrier's local agent. Some 
authorities have held that where goods are direct¬ 
ed to the consignee in care of an agent of the car¬ 
rier at the point of destination, a delivery to such 
agent will constitute a complete dehvery and exon¬ 
erate the carrier;®® but there is authority to the 
contrary.*^® 

e. Beal Owner 

A carrier must deliver the goods to the real owner 
on his demand, and will be protected in making such 
delivery; but the carrier assumes the burden of proving 
the ownership of the person to whom delivery is made. 

A carrier may, and it is its duty to, dehver the 
goods in its possession to the real owner on his de¬ 
mand therefor,regardless of whether he is con- 


61. Ark.—Carter v. St. Ijouls-San 
Francisco Ry. Co, supra. 

Minn—Wilcox V. Chicago, etc., R. 
Co., 24 Minn 269. 

62. Mo.—-Kemper Mill & Flevator 
Co. V. Hmes. 239 S.W. 803, 293 Mo. 
88 . 

63: SD.—Ryan v. Chicago, M. & St. 
P. Ry. Co., 220 N.W. 905, 63 S.D. 
363. 

64b Ark.—Carter v- St- liOuis-San 
Francisco Ry. Co., 18 S.W.2d 376, 
179 Ark. 865. 

Mo.—^Kemper MiU & Elevator Co. v. 
Hines, 239 S.W. 803, 293 Mo. 88. 

Conadgnee could ozally reguire car¬ 
rier to deliver shipment to another 
person.—Carter v. St. Louis-San 
Francisco Ry. Co., 18 S.W.2d 376, 
179 Ark. 865. 

65. U.S.—City Nat. Bank of El 
Paso, Tex., v. El Paso & N. E. R. 
Co., 43 S.Ct. 640, 262 U.S. 695, 67 
IiEd. 1184, affirming, Tex.Civ.App., 
225 S.W. 391. certiorari granted 
42 S Ct. 461. 258 U.S. 616, 6$ HEd. 
792. 

ni.—Pontiac Rf^fininc- Co. v. Railway 
Express Agency, 282 IlLApp. 242. 
La.—Erskine Wiiliann«i Lumber Co- 
V. John L Hay & Co., App., 160 
So. 650. 

Mass.—Philadelphia Tapestry MiUs 


V. New England S S. Co., 146 N.E. 
777. 251 Mass. 270. 

10 C J. p 261 note 47. 

€ 6 . U S.—EstherviUe Produce Co. v. 
Chicago, R. I. & P. R. Co., C.CA. 
Iowa, 57 F.2d 50- 

La.—Erskine Williams Lumber Co. 
V. John L Hay & Co.. App.. 160 
So. 650. 

Mass.—Claflin v. Boston, etc., R. Co., 
7 Allen 341. 

CSoxpns Jnzis Is cited in Esther- 
ville Produce Co. v. Chicago, R. L 
& P. R. Co., CCA-Iowa, 57 F.2d 60, 
52, as an authority for the rule stat¬ 
ed in the text. 

Facts not showing notice to caxxier 
Where lumber was consigned by 
consignor to itself in care of third 
person whose name appeared on bill 
of lading under words “Mail or street 
address of the consignee—^for pur¬ 
pose of notification only,” and lum¬ 
ber was delivered by carrier to third 
person in accordance with custom, 
position of third person’s name on 
bill of lading did not give carrier 
notice that delivery was to be made 
to consignee only, and carrier was 
not liable to consignor for delivery 
to third person—^Erskine Williams 
Lumber Co. v. Jobn L Hay & Co., 
T 48 App., 160 So. 650. 

67- Ind —United Slates Express Co. 

V. Hammer, 51 NK 963, 21 Ind. 
i App. 186. i 


N.T.‘—Mayer v. Southern Pac. Co., 
159 N.YS. 93, 95 Misc. 498. 

66. N.T.—Mayer v. Southern Pac. 
Co., supra. 

69. Ga.—^Fitzsimmons v. Southern 
Express Co., 40 Ga. 330, 2 AmR. 
577. 

10 aj. p 261 note 49. 

■■But snch determinatioii must pro¬ 
ceed upon the ground of a tacit uxb- 
derst?^-ndi-ng between the parties that 
the carrier's agent was to become 
the agent of the owner for the re¬ 
ceipt of the goods,”—^Bennett v. 
Northern Pac Ebepress Co., 6 P. 160, 
169, 12 Or. 49. 

70u NY.—^Russell v. Livingston, 16 
N-Y. 515, reversmg 19 Barb. 646. 

71 . Ala.—Young v. The East Ala¬ 
bama Ry. Co, 80 Ala. 100. 

Ariz.—-Wells Fargoi & Co, Express, 
S A. v. Tribolet, 50 P-2d 878 
Minn—-Weinstein v. Davis, 196 NW. 
933, 158 Mmn 44—^Banik v Chi¬ 
cago, M. & St. P. Ry. Co., 179 N. 
W. 899, 147 Mum. 176. 

Miss—Abasi Bros v. Louisville & 
N. R. Co.. 76 So. 665, 115 Miss. 
803, LRA.1918B 652, sustaining 

suggestion of error 75 So. 756, 115 
Miss. 149. 

Mo—Turner Lumber & Investment 
Co. V. Chicago, R I. & P. Ry. Co, 
16 S.W2d 705, 223 Mo.App 564 
Nev.—Dixon v- Southern Pac. Go.. 
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signor, consignee, or holder of the bill of lading, 
if the carrier has no notice of any fraud on the 
part of such owner in obtaining title to the goods 
and in doing so the carrier does not render itself 
liable to one who, having fraudulently or otherwise 
unlawfully obtained possession of them, has deliv¬ 
ered them to the carrier for transportation.^^ This 
is in accordance with the general principle of the 
law of bailments, as stated in the CJ.S. title Bail¬ 
ments § 38 a, also 6 C.J. p 1110 note 18, by which 
the bailee is not answerable to the bailor where the 
bailee has performed his legal duty by delivering 
the goods to the true owner— b, principle which is 
especially applicable to common carriers who must 
carry for all who offer.'^^ order to justify de¬ 
livery to the true owner contrary to, or without, 
the shipper’s orders, the carrier assumes the bur¬ 
den of proving the ownership of the person to whom 
delivery was made,^® although there are decisions to 
the contrary.^^ There is, however, no rule requir¬ 
ing the carrier to give notice to the bailor of such 
delivery.^* It is generally held that the real owner 
may maintain an action against the carrier for re¬ 


fusal to deliver goods to which he is entitled,79 
and it constitutes no defense that the carrier refused 
to recognize his title and right and delivered the 
property m accordance with the shipment.^® How¬ 
ever, to authorize the maintenance of such an action 
by a third person, he must have intervened before 
delivery of the goods and demanded them, and have 
given notice of his right to the property and of his 
intention to enforce it.^^ As the carrier cannot set 
up the right of a third person who has made no de¬ 
mand for the goods as an excuse for not delivermg 
them to the person entitled thereto under the con¬ 
tract of shipment,*^ so the carrier mdy, without lia¬ 
bility to the true owner, deliver, pursuant to the 
contract of shipment, goods received from one not 
rightfully entitled to possession, if such delivery is 
made without notice of the rights of the true own¬ 
er.®^ 

f. Indeiiiiiity to Carrier 

Under sonne etatutes a bond may be given by one to 
whom the goods are wrongfully delivered, to indemnify 
the carrier against liability for misdelivery, and the car- 


177 P 14. 42 Nev. 73. L-RA.1918D 
960. affirming 172 P. 368. 42 Nev. 
73, Ii.RA.1918D 960. 

N.Y,—Miller v. New York Cent. R. 

R. , 200 NYS. 287. 205 App.Div. 
663 

10 eJ. p 261 note 51. 

Coxpiis Juris lias been, cited in 
support of this statement in: 

Ariz—Wells Fargo & Co., Express, 

S. A V. Tnbolet, 50 P 2d 878. 882. 
Ky.—^Louisville & N R. Co. v. 

Hensley, 35 S.W.2d 279, 237 Ky. 
224. 

Minn.—^Banik v. Chicago. M & St. P. 
Ry. Co, 179 N.W. 899, 901, 147 
Minn. 175. 

Mo.—^Turner Lumber & Inv. Co v 
Chicago, R L & P. Ry. Co., 34 S 
W2d 1009. 

At carxiex’s peril 

Carrier generally acts at peril 
when dealmg with shipment as di¬ 
rected by stranger to bill of lading. 
—^Louisville & N. R. Co v. Hensley, 
35 SW.2d 279, 237 Ky. J24. 

Conilictiiig ciaiinfs to property 
Where freight in railroad's pos¬ 
session for shipment is claimed by 
different parties, it must be delivered 
to true owner entitled thereto, and 
delivery to him is a complete de¬ 
fense to an action of conversion — 
Jones V. Chicago, B & Q. R. Co., 170 
NW. 170. 102 Neb. 853. 

72- Mo—^Turner Lumber & Inv. Co. 
V. Chicago, R. I & P Ry. Co., 16 
SW.2d 705, 223 MoApp. 564. 

10 C J p 261 note 52. 

73- IT S.—Chicago, M., St. P. ^ P. 


R. Co. V. Flanders, C.CA.Iowa, 
56 F.2d 114 

74h Minn—Banik v. Chicago, M. & 
St. P. Ry. Co. 179 NW. 899, 147 

Mititi- 175. 

Miss—^Abasi Bros. v. Louisville & 
N. R Co., 76 So. 665, 115 Miss, 
803, LRA1918B 652, sustaining 
suggestion of error 75 So. 756, 115 
Miss. 149. 

10 C J. p 261 note 53. 

Corpus Juris has been, cited in 
support of this rule m Banik v. Chi¬ 
cago, M. & St. P Ry. Co., 179 N. 
W. 899, 901, 147 Mmn. 175. 

75- La.—Harwood-Barley Mfg. Co 
V. Illinois Cent. R. Co., 74 So. 669, 
141 La. 1. 

N.J.—^Paul V, Pennsylvania R. Co., 57 
A 139, 70 N.J Law 442. 
"Presumptively the bailor or ship¬ 
per IS entitled to the property as 
against the carrier, and the authori¬ 
ties hold also that the bailee cannot 
himself hold the property by setting 
up title m a third person. But this 
rule has no application when the 
carrier yields to the paramount claim 
or title of the true owner.”—Abasi 
Bros V. Louisville & N R Co., 76 
So. 665, 115 Miss 803, 810, LRA 
1918B 652, sustaining suggestion of 
error 75 So 756, 115 Miss. 149. 

75. Ala.—^Young v The East Ala¬ 
bama Ry. Co., 80 Ala. 100. 

Miss —^Abasi Bros v. Louisville & 
N R Co., 76 So. 665, 115 Miss 
803, L.R.A1918B 652, sustammg 

suggestion of error 75 So. 756, 115 
Miss. 149. 

10 C.J. p 262 note 55. 
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77- S.C—Kohn v Richmond & D. R 
Co, 16 SB. 376. 37 S C. 1, 34 Am. 
SR 726, 24 L.RA 100. 

Wash.—Switzler v. Northern Pac. R 
Co. 88 P 137, 45 Wash 221. 122 
Am SR. 892, 12 L.RA.NS, 254. 
13 AnnCas. 357. 

78l Mmn.—^Thomas v Northern Pac. 
Express Co., 75 N W. 1120, 73 

Minn. 185. 

State is owner of game anlawfally 
killed, and when such game is de¬ 
livered to a carrier for shipment 
by one not entitled to the possession 
of the game, the carrier, on deliv¬ 
ering the game to the state, is not 
bound to give notice to the consign¬ 
or—^Thomas v Northern Pac Ex¬ 
press Co., 75 NW 1120, 73 Mmn. 
185. 

7a. Neb —Shcllenberg v. Fremont, 
E. & M. V. R Co, 63 N.W. 859, 
45 Neb 487, 50 Am S R 561. 
WVa—Smith v. Linden Oil Co., 71 
S.B 167, 69 WVa. 57. 

10 C J p 262 note 57. 

COi. Ga —Georgia R, etc, Co. v 
Haas, 56 SE 313, 127 Ga 187. 
319 AmS.R. 327, 9 AnmCas 677. 

ffil- Ga —Shellnut v Central of Geor¬ 
gia R. Co, 62 SB. 294, 131 Ga 404, 
407. 18 LR.A.N.S, 494. 

82. TJ S.—^Rosenfield v. Elxpress Co., 
C.CLa. 20 F.Cas No 12,060, 1 

Woods 131. 

10 C J p 262 note €0. 

83- Mo.—^Robert C. White Live 

Stock Commission Co, v. Chicago, 
M. & St. P. Ry. Co.. 87 Mo.App. 
330. 

, 10 C.J. p 262 note 60- 
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rier may sue on such bond where he has suffered loss; 
but in the absence of statute, a carrier cannot, by tak¬ 
ing security from a purchaser to whom the goods were 
wrongfully delivered, compel the shipper to whose order 
the goods were consigned to look to such purchaser for 
payment of the price. 

Under some statutes, where delivery of the goods 
in the carrier’s possession may not rightfully be 
made without the production and surrender of t^ 
bill of lading, the carrier is, nevertheless, authorized 
to make delivery without the production of the bill, 
on receiving security against loss from the person to 
whom delivery is made.*^ When a bond given by 
the person to whom delivery is wrongfully made 
without production of the bill of lading is condi¬ 
tioned on the subsequent production of the bill, it is 
not enforceable after the carrier retakes possession 


of the goods.^5 Xhe fact that the carrier would not 
deliver an interstate shipment to one to whom it 
was invoiced unless he executed an indemnity bond 
IS a sufficient consideration for the bond;®® and, 
where the carrier has responded in damages to the 
real owner of the property, it may maintain an ac¬ 
tion on the bond,®^ without tendering back the 
freight charges paid.®® Neither the bringing nor 
the dismissal of an attachment by the person to 
whom the goods were delivered constituted a ten¬ 
der back of the goods, so as to affect the carrier’s 
right to recover on the bond.®® In the absence of 
statute, a carrier cannot, it has been held, relieve 
itself of liability for delivering goods shipped un¬ 
der an order bill of lading without the production 
and surrender of the bill, by taking an indemnity 
bond m lieu of the bill.®® 


81. redexal Bills of Badixig' Act 

(1) Under Federal Bills of Lading 
Act, 49 U S C A I 94, providing in 
effect that the court may order de¬ 
livery of goods shipped under an 
order bill of lading without produc¬ 
tion and surrender of the bill of 
lading, on proof of the loss, theft, 
or destruction of the bill, and on 
giving the carrier a bond to pro¬ 
tect It against loss incurred by rea¬ 
son of the original bill remaining 
outstanding, such bonds are valid.— 
Northwestern Casualty & Surety Co, 
V Illinois Cent. R. Co, CCAI11-, 
19 F2d 868. 

(2) The words ‘lost, stolen, or de¬ 
stroyed” should be broadly construed 
to include any circumstance where- 
under, for the time being, the bill 
of lading IS in effect lost to the own¬ 
er.—^Northwestem Casualty & Surety 
Co. V. Illinois Cent. R. Co., supra. 

(3) Under such Act, in event of 
loss of order bill of lading, carrier 
could only deliver interstate ship¬ 
ment on order of court and execu¬ 
tion of bond—Orange Nat. Bank v. 
Southern Pac Co.. 110 So. 329, 162 
La. 223, 56 A L R. 1167. 

In. ArkanBM 

(1) Where the parties intended a 
bond securing carrier in delivering 
freight without bill of lading to be 
drawn under Crawford & Moses’ Dig. 
§ 973, providing for such bond, the 
court presumes the amount is double 
the value of the goods as required. 
—Kansas City Southern Ry. Co v. 
U S Fidelity & Guaranty Co, 295 
SW. 705. 174 Ark. 318. 

(2) Provisions of the bond will be 
construed most strongly against 
surety which was author thereof.— 
Tvgnsas City Southern Ry. Co. v. 
U. S Fidelity & Guaranty Co, supra. 

(3) Provision m bond that no de¬ 
livery of freight would be “made” 
where draft with bill of lading was 
in bank did not require railroad to 


use diligence to ascertain whether 
they were im bank.—^Kansas City 
Southern Ry. Co. v. U. S. Fidelity 
& Guaranty Co., supra. 

(4) Bond indemnifying carrier 
against losses from deliveries with¬ 
out surrender of order bill of ladmg, 
on written order stating bill of lad¬ 
ing had been lost or delayed, did not 
cover a case where goods were de¬ 
livered without written order —St. 
Louis Southwestern Ry Co. v Cook- 
Bahlau Feed Mfg Co, 58 S.W 2d 428, 
187 Ark. 106. 

85- US—^Russo V. Davis, C.C.Am. 
285 F. 231. 

86 - Mo—Chicago, B & Q. R Co. v 
Vanden-Boom, App, 30 S.W 2d 186 

87 - Ga —Draper v Georgia, F. & 
A. Ry Co., 95 S E. 16, 21 GaApp 
707, error dismissed 39 S.Ct. 132, 
248 US. 539. 63 LEd 410. 

Mo—Chicago, B & Q R Co V. "Van- 
den-Boom, App., 30 S W 2d 186. 
Tex—^Latimer v. Texas & N. O R 
Co, Civ App., 56 S.W.2d 933, error 
refused. 

Wis.—Chicago. St P., M. & O Ry 
Co. V, McDougald, 199 NW. 68, 184 
Wis. 227. 

Sufflciency of petition 

(1) Allegations of petition in in¬ 
terstate carrier’s action against sure¬ 
ty on consignee’s bond to recover 
amount of judgfment paid to con¬ 
signor “order notify” consignee was 
not demurrable on ground that they 
showed a rescission of the delivery 
made under contract between car¬ 
rier and consignee.—Draper v. Geor¬ 
gia, F. & A. Ry. Co, 95 SE. 16, 21 
GaApp 707, error dismissed 39 S. 
Ct. 132, 248 US. 539, 63 LEd. 410 

(2) Petition on bond given to pro¬ 
tect railroad delivering goods without 
bill of lading was sufficient without 
alleging bill of lading was produced, 
and that railroad thereby suffered 
dp mages.—Xiatimer v. Texas & N O. 

341 


R Co, Tex Civ.App., 56 S.W 2d 933, 
error refused. 

Directed verdict for carrier 

In mterstate carrier's action 
against surety on consignee’s bond to 
recover amount of 3 udgment paid to 
consignor “order notify” consignee, 
where there was no evidence that an 
unlawful preference had been ex¬ 
tended to consignee or surety by con¬ 
tract as to delivery, a directed ver¬ 
dict for carrier was not error.— 
Draper v. Georgia F. & A Ry Co, 
95 S.E. 16, 21 GaApp. 707, error dis¬ 
missed 39 S.Ct. 132, 248 US. 539, 63 
LEd. 410 
Da-mages 

One receiving a shipment of au¬ 
tomobiles, without delivering bill of 
lading covering same, who gave-bond 
to indemnify carrier against possible 
damage, was liable to earner for 
depreciation in value of one car 
which he allowed to be used pursu¬ 
ant to supposed sale, when carrier 
demanded redelivery of same—Chi¬ 
cago. St P, M & O. Ry. Co V Mc¬ 
Dougald, 199 N.W. 68, 184 Wis. 227. 

88. Mo—Chicago, B & Q R Co. v. 

Vanden-Boom, App, 30 S.W 2d 186. 

89- Mo.—Chicago, B & Q R. Co. v. 

Vanden-Boom, supra. 

90- La —Harwood-Barley Mfg. Co. 

V. Illinois Cent. R. Co., 74 So 569, 

141 La. 1. 

"There is no authority in law or 
reason for the doctrine . . . that 

a common carrier who receives goods 
consigned to the order of the ship¬ 
per, with instructions to notify a 
certain party at the destination, may 
deliver the goods to the party so 
notified, on an indemnity bond from 
the latter to protect the earner, and 
compel the shipper to look to the 
party to whom the goods were de¬ 
livered, as the purchaser, for the 
payment of the pnee or value of the 
goods.”—Harwood-Barley Mfg. Co. v- 
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§ 173. Delivery to Wrong Person 

The earner ordinarily has a right of action for recov¬ 
ery of goods or their value, where they have been de¬ 
livered to the wrong person through mistake, fraud, or 
otherwise, on refunding the freight charges paid by the 
receiver, A demand is not necessary before maintain¬ 
ing the action unless the misdelivery was due solely to 
the carrier's mistake, without fraud on the part of the 
receiver. 

Where through mistake, fraud, or otherwise the 
carrier has been induced to deliver goods to a per¬ 
son not entitled thereto, and he refuses to return 
them, the carrier may maintain an action against 
him for the recovery of the goods^i or for their 
value and it is no defense to an action of trover 
that a consignee receiving goods shipped under an 


order bill of lading, without surrender of the bill, 
believed that his receipt of the goods was justified 
because of the carrier's surrender of its actual pos- 
sessioiL^S Suit may be brought for the value of 
the goods without averment and proof of 'an assign¬ 
ment of his interest to the carrier by the person en¬ 
titled to the goods,®^ and, a fortiori, may the car¬ 
rier maintain such action where it has taken an as- 
assignment from such person of his interest ^5 
Where the carrier brmgs an action for conversion, 
and also on an assignment of the shipper's right of 
action, plaintiff's right of recovery in the action for 
conversion is not affected by the fact that he did 
not have the assignment at the time of brmging 
the action, nor have title to the goods at the time of 


Illinois Cent. XL Co., 74 So. 569, 574, 
141 La. 1. 

I>efenses 

In slupper’s action on the bill of 
lading: for value of groods delivered 
by carrier to one not entitled to re¬ 
ceive them without surrendering: bill 
of lading:, carrier and warrantors onj 
indemnity bond, who did not object I 
to being: called on to defend the acs- 
tion, could not inject into suit as de- I 
fense to the main action the com-' 
plaints of purchaser of g:oods agrainst 
shipper.—^Harwood-Barley Mf&. Co. 
V. Illmois Cent. R Co., 74 So. 569, 
141 La. L 

91. Ala.—^Farmers’ Cotton Oil Co, v. 
Atlanta & St. A. B. Ry. Co., 791 
So. 387, 202 Ala. 40. 

Ark.—^Missouri Pac. R. Co, v. Bland, 
268 SW. 22. 

Tenn — A. Greener & Sons v. Southern 
Ry. Co, 290 S.W, 988, 155 Tenn. 
486. I 

10 C J. p 268 note 3. | 

Corpus Juris is cited in Missouri 
Pac. R. Co, v. Bland, 268 SW. 22, 
24, as stating: correct principles of 
law in reg:ard to the carrier’s rig:ht 
of recovery 
BeiUverliig' carrier 

Carrier delivering: shipment to 
withm mile of destination rather 
than railway which switched the 
goods the final mile was the deliver¬ 
ing carrier entitled to mamtam re¬ 
plevin against party wrongrfully re¬ 
ceiving the goods.—Chicago, R. I & 
P- R. Go. V. North American Cold 
Storage Co., 244 111 App. 522. 

92. Ala—Farmers' Cotton Oil Co. 
V. Atlanta & St. A. B Ry. Co., 79 
So. 387, 202 Ala. 46. 

Ark—^Missouri Pac. R. Co, v. Bland. 
268 SW. 22. 

Ga.—American Ry. Repress Co. v. 
Willis, 111 S.E. 580. 28 GaApp- 
430. 

Ind—Michig:an Cent. R. Co. v. State, 
155 NJE 50. 85 Ind App. 557. 

La.—^Louisiana Ry & Nav. Co. v- 
Copellar, 2 l^a-App. 34. 


Mass.—New York Cent R. Co. v. 
Freedman 133 N.E. 101, 240 Mass 
200 . 

Mich.—3h re Hayes Mfg. Co., 214 N. 

W. 102, 239 Mich. 247. 

N.Y—Pennsylvania R. R. v. Tozzi, 
207 NT.S 16. 124 Misc 310. 

Pa.—Pennsylvania Railroad Co. v- 
Rdson Bros.. 92 Fa.Super. 496. 
Tenn—A Greener & Sons v. South¬ 
ern Ry. Co, 290 S.W. 988, 155 Tenn. 
486. 

10 C.J. p 268 note 4. 

Corpus Juris is cited in In re 
Hayes Mfg. Co, 214 N.W. 102, 239 
Mich. 247, and Pennsylvama R. R. 
V. Tozzi, 207 N.Y.S. 16, 18, 124 Misc. 
310, as sustaining the rule stated m 
this note. 

delivery without snxxeuder of hBl 
of lading 

(1) Where a bill of lading reauii^ 
ed its surrender before delivery of 
the property, the delivering carrier, 
although the freight and demurrage 
charges had been paid, had such 
right of possession as bailee or agent 
as would support an action of trover 
against one obtaining possession 
without suxTcndermg the bill.—New 
York Cent. R. Co. v. Freedman, 133 
N E. 101, 240 Mass. 200. 

(2) If a consignee of goods knew 
that he was not entitled to posses¬ 
sion without surrendering the bill 
of ladmg and that the earner could 
not deliver the goods without a 
breach of its obligation to the ship¬ 
per, and took possession knowmg 
that the dehvery was unauthonzed 
and would not have been made ex¬ 
cept for an mnocent mistake of fact, 
a verdict against him for conver¬ 
sion was justified.—New York Cent. 
R. Co. v- Freedman, supra. 

Estoppd 

(1) In determinmg whether caiv 
ner, in delivermg an interstate ship¬ 
ment without requiring surrender of 
order bill of ladmg, was estopped 
to maintain an action against con¬ 
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signee for value of goods, court was 
required, nqt only to consider bill 
of ladmg as evidence of contract, 
but earner's tanfis and orders of 
interstate commerce commission —• 
Norfolk Southern R. Co. v. Axmfield, 
127 S E 557, 189 N.C. 581. 

(2) If carrier’s agent released ship¬ 
ment under order bill of ladmg with¬ 
out d*^mand thereof neither title nor 
right of possession to shipment vest¬ 
ed m consignee, and unlawful dehv¬ 
ery thereof did not estop carrier to 
maintain an action against consignee 
for value of shipment, whether as¬ 
serting its possessory right as bailee, 
or Its title to property under an as¬ 
signment of bill of lading—Norfolk 
Southern R. Go. v. Armfield, supra. 
Becoupmeiit; tnstractioiis 

In a earner’s action on an assign¬ 
ment of the shipper’s claim for the 
purchase price against the consignee 
who had obtained possession without 
surrendermg the bill of lading, evi¬ 
dence that lamps were broken when 
received did not require an abstract 
instruction as to defendant’s right to 
recoupment, where the nature of the 
breakage or whether it diminished 
the value of the lamps was not 
shown—New York Cent, R Co. v. 
Freeflmsi^n, 133 N.B. 101, 240 Mass. 
200 . 

93L Mass.—New York Cent. R. Co. 
V. Freedman, supra. 

94, Miss.—Johnson v. Gulf, etc., R 
Co., 34 So. 357, 82 Miss. 452. 

95- Miss.—Johnson v. Gulf, etc., R 
Co., supra- 

Transfer of bUl of lading 
If earner's agent delivered ship¬ 
ment. made under order bill of lad¬ 
mg, without demanding bill of lad¬ 
mg, earner, after taking transfer 
thereof from shipper, had cause of 
action m contract against consignee, 
and without bill of lading had cause 
of action agamst consignee for con¬ 
version.—Norfolk Southern R. Co. v. 
Armfield. 127 S.E. 657, 189 N.C 681. 
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its conversion.^® If the carrier after delivery to 
the wrong person on demand pays the consignee 
their full value, it may recover from such person 
the money so paid as paid to his use,®*^ provided the 
delivery was by mistake,®® and provided there are 
no other circumstances estopping the carrier.®® 
So, where a carrier has delivered goods shipped 
under an "order notify” bill of lading to the person 
to be notified, without surrender of the bill or pay¬ 
ment of the draft attached thereto, the earner is 
entitled, after making good to the shipper, to recov¬ 
er from the person to be notified,^ or from one who 
purchased the goods from him with notice of the 
outstanding bill,® the amount so paid; and the noti¬ 
fy consignee, if he desires to escape payment on the 
ground that the shipment was too late, must prove 
that the delay was caused by the shipper or carrier.® 
The carrier may even recover against the innocent 
holder of a false bill of lading to whom it has de¬ 
livered the property. This is on the prmciple that, 
where one of two innocent parties must suffer, 
that one by whose act the loss was occasioned must 
bear it.^ So a carrier who delivers goods on a 
forged order can recover their value after fully ac¬ 
counting to the consignee from warehousemen to 


whom they were'delivered by the fraudulent recipi¬ 
ent for a valuable consideration, and by whom they 
were sold without knowledge of the fraud to other 
parties, the maxim of caveat emptor being applica¬ 
ble to such sale.5 On the other hand, it has been 
held that a carrier who has negligently delivered 
goods to a vendee of the shipper without collecting 
the purchase money as should have been done, or 
without requiring the production of the bill of lad- 
mg, cannot recover them from a bona fide purchas¬ 
er of the vendee.® Where a statute requires ac¬ 
tions to be prosecuted by the real party in interest, 
a private carrier who fails to retain possession of 
the goods until payment of the price, but delivers 
them unconditionally, cannot, as agent to collect, 
maintain an action in his own name to recover pos¬ 
session of the goods and so remedy his own de¬ 
fault.^ A carrier negligently delivering the goods 
to the wrong person, who accepts and uses them, 
and subsequently pays the consignor the full pur¬ 
chase price, cannot maintain trover against the per¬ 
son so receiving the goods.® It has been held that, 
notwithstanding the courts of one state have com¬ 
pelled the earner to pay the consignor the value of 
goods on the ground that they had been misdeliv- 


96. Mass.—Mew York Cent. K. Co. 
V. Free<iTnan, 133 N.B. 101, 240 
Mass. 200. 

97- Ark.—^Missouri Pac. K. Co. v. 
Bland, 26S SW. 22. 

98. Ark —^Missouri Pac. R. Co. v. 
Bland, supra. 

N.Y.—Long Island R. Co. v. Struc¬ 
tural Concrete Co., 110 M.Y.S. 379, 
59 Misc. 167. 

AUegatioiL necessaxy 
Allegation and proof of carrier. In 
action against one to wliom it bad 
misdelivered goods, did not warrant 
recovery, in absence of showing of 
mistake or fraud, or authority by 
shipper to bring suit.—Lancaster v. 
Boston Store, Tex.CivA.pp,, 282 S.W. 
605. 

What is not a delivexy by mistsUce 
Defendant purchased a car of ce¬ 
ment, and the car was billed to the 
consignor with directions to notify 
defendant of its arrival. On its ar¬ 
rival plaintifC notified defendant, the 
notice stating that a bill of lading 
or a written order must accompany 
the notice to obtain the goods. The 
car was placed on a siding where 
defendant had received previous cars, 
and it appeared that plaintilPs agent 
had received bills of ladmg on some 
of the previous shipments before de¬ 
livering the cars to the siding, and 
m other cases had not. Defendant 
paid the freight on the car and im- 
loaded it, and subsequently the con¬ 
signor to whom the car was billed 
demanded it from plamtifl who be^ 


mg. unable to deliver the contents 
paid the value thereof and brought 
action against defendant for conver¬ 
sion of the cement. It was held that, 
plamtiiC havmg intentionally deliver¬ 
ed the car to defendant who received 
it m good faith and paid the freight 
thereon and paid for the cement to 
the person from whom he purchased, 
there was not a delivery hy mistake | 
in the usual acceptance of that term, I 
and plaintifC could not recover.—Long 
Island R. Co- v. Structural Concrete 
Co., 110 N.Y.S. 379. 59 Misc. 167. 

99. Xonocent brokers 
Where defendant gram brokers and 
plamtiff earner umntentionally and 
innocently converted g^ram shipped, 
and where the earner paid the own¬ 
ers of the grain therefor and took 
from them an assignment of the 
grain and cause of action and insti¬ 
tuted this suit, defendants could set 
up the defense that, as between them 
and the earner, it could not purchase 
and assert the claim of the shippers, 
since it committed the first act in 
the conversion of the gram, out of 
which grew the connection of defend¬ 
ants with the transaction—Greer v. 
Bauity Co-operative Exchange, 163 
N.W. 527. 137 Mmn. 300, L.R.A.1917F. 
440. 

Evidence v^mifisible 

In suit for conversion of car of 
wheat, brought by assignee of ship¬ 
per, evidence that plamtiff had no 
interest m assignment of cause of 
action, hut that railroad had paid 
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shipper, and taken assignment for 
its own benefit, and brought action 
thereon, was admissible —Greer v. 
Equity Co-operative Exchange, 163 
N.W. 527, 137 Mum 300, LRA1917P 
440. 

1. La.—Louisiana Ry. & Nav. Co. v. 
Copellar, 2 La.App. 34. 

2. Mich.—In re Hayes Mfg. Co, 214 
N.W. 102. 239 Mich. 247. 

3. La.—Louisiana Ry. & Nav. Co. 
V. Copellar, 2 LaApp. 34. 

4u Tenn.-—Louisville, eta, R. Co. 

1 V. McKay, 182 S.W. 585. 133 Tenn. 
503. 

5- Tex.—Gulf, etc., R. Co. v. Taylor, 
45 S.W. 749, 18 Tex.CivApp. 571 

6 . Kan.—Chicago Great Western tL 
Co. V. Lowry, 239 P. 758, 119 Kan. 
336. 

NC—Norfolk Southern R Co. v. 
Barnes. 10 S.E. 83, 104 N.G 25, 5 L. 
R.A. 611. 

Corpus Jttris is quoted in Chicago 
Great Western R. Co. v. Lowry, 239 
P. 758, 759, 119 Kan. 336, as suslain- 
mg tius rule stated m the text 

7. Wis —^Madden Bros. v. Jacobs, 
235 N.W. 780. 204 Wis. 376 
'DncoiiditioiLal delivexy is presumed 

where there is nothmg to show that 
goods were delivered otherwise than 
unconditionally.—Madden Bros v. Ja¬ 
cobs. 235 N.W. 780, 204 Wis. 376. 

8 . Ala—^Farmers' Cotton Oil Co. v. 
Atlanta & St. A. B Ry. Co., 79 
So. 387, 202 Ala 40. 
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ered, the carrier will not be permitted to recover 
from the person to whom the goods were delivered 
the value of the goods in the courts of another state 
which take the view that there was no misdelivery.® 
The receivers of goods delivered to them by mis¬ 
take are entitled to prompt notice from the carrier 
whether it will elect to take the value of the goods 
or take back such goods, and on failure of the car¬ 
rier to make its election within a reasonable time, 
the right of election passes to the receivers of the 
goods; and if, before discovering the mistake, 
they had used them in their business, they could 
discharge their obligations to the carrier by ten¬ 
dering an equal quantity of goods of the same 
'grade.l® 

Demand and offer to refund charges paid. A 
demand is not a necessary condition precedent to 
an action against the receiver of the goods who 
knew that delivery to him was unauthorized 
but, where the misdelivery was due solely to the 
carrier’s mistake, without fraud on the part of the 
receiver, it must demand possession of the goods 
before maintammg an action in detinue or trover.^^ 


To entitle the carrier to maintain an action to re¬ 
cover the property or its value it must refund or 
offer to refund the amount paid to it as freight 
charges,^® and such charges may be allowed as a 
set-off against the carrier’s claim but the refund¬ 
ing of the charges as a condition of maintaining 
the action may be waivedA® 

§ 174, < Liability of Carrier as Such 

a. In general 

b. Mistake or fraud 

c. Matters excusing misdelivery or af¬ 

fecting liability 

d. Actions other than for conversion 
a. In Croneral 

A delivery of goods to a person not entitled thereto 
constitutes a conversion and renders the carrier liable 
to the consignor or person entitled to possession of the 
goods for their value. 

A carrier wrongfully delivering goods to a person 
not entitled to receive them is ordinarily liable to 
the shipper or person entitled to their possession, 
for the value of the goods^® unless the misconduct 


9- Pa.—Philadelphia, etc., R. Co. v. 
Wireman. 88 Pa. 264. 

10- XT S —Atlantic Coast Line R. Co 
V. Hollowell, C C.A S C., 2 P 2d 674 

Vo attention wiU he paid to iden¬ 
tity in passmiT on legal rights and 
obligations arising out of mistakes 
m delivery of a standardized com¬ 
modity and their rectification —At¬ 
lantic Coast Line R Co, v. Hollo¬ 
well, C.C A S a. 2 F 2d 674. 

11 . Ala —^Farmers' Cotton Oil Co 
V. Atlanta & St. A. B Ry Co., 79 
So. 387, 202 Ala. 40 

Mass—^New York Cent. R. Co. v. 
Freedman, 133 N E2 101, 240 Mass 
200 . 

Mich—^In re Hayes Mfg. Co., 214 N" 
W 102, 239 Mich 247. 

12 . Ala.—^Farmers* Cotton Oil Co. v. 
Atlanta & St A B. Ry. Co, 79 So 
387, 202 Ala 40. 

13- Ala —^Farmers* Cotton Oil Co. 
V. Atlanta & SI. A B Ry Co, 
79 So. 387, 202 Ala. 40—Walker 
V. Louisville, etc, R Co, 20 So. 
358, 111 Ala 233. 

N Y —^Pennsylvania R R v. Tozzi, 
207 NTS 16, 124 Misc 310—Long 
Island R Co V Structural Con¬ 
crete Co.. 110 N.YS. 379, 59 Misc. 
167. 

inrheTe caziier’s ■misdelivery was 
due solely to its o-wn mistake, it 
must offer to return freight or oth¬ 
er charges before suing in detinue 
or trover-—^Farmers* Cotton Oil Co. 
V. Atlanta & St. A B. Ry, Co., 79 
So. 387, 202 Ala. 40. 


14. Mich —^In re Hayes Mfg. Co, 214 
N.W. 102, 239 Mich. 247. 

15. Tenn—A Greener & Sons- v 
Southern Ry. Co., 290 S W- 988, 155 
Tenn. 486. 

What constitutes waiver 

Defendants waived condition that 
earner must refund freight charges 
before suing for goods delivered to 
wrong person, when defense was 
that goods were not received.—A 
Greener & Sons v. Southern Ry. Co., 
290 S W. 988, 155 Tenn. 486. 

16- U.S—American Ry Express Co 
V. XT, S, 62 Ct Cl 615, certiorari 
denied 47 S Ct. 455, 273 U S. 750, 71 
LEd. 873. 

Fla.—Atlantic Coast Line R Co. v. 

Roe. 109 So. 205. 91 Fla. 762. 

Ill.—^Babbitt V. Grand Trunk Western 
Ry. Co, 120 NE 803, 285 IlL 267. 
affirming 209 Ill App 183 
La—^R B. George Machinery Co. v. 
New Orleans, T & M R Co, 119 
So. 432, 167 La 474, reversing on 
other ground 119 So 473, 9 La App 
302—C H Rice & Son v. Payne, 
92 So. 395, 151 La 949. 

Mass—^Myers v American Ry Ex¬ 
press Co, 137 NE. 654, 243 Mass. 
390 

Mich —^First Nat. Bank v. Grand 
Rapids & I. Ry. Co, 161 NW. 859, 
195 Mich 1. 

Mo—Vogel V. St Louis Merchants* 
Bridge Terminal Ry. Co., App, 16 
SW.2d 624. 

N.Y.—^Barr & Shoulberg v. Yellow 
Taxi Corporation. 273 NT.S. 754, 
152 Misc 293, affirming 265 K.Y.S. 
754, 148 Misc. 855. 
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Okl.—^Turner Oklahoma Co v. Yellow 
Cab & Baggage Co, 269 P. 1082, 
132 Okl 134. 

Pa—Freedman v. George W Bush & 
Sons Co, 130 A 263, 284 Pa 16 
—XJtley V. Lehigh Valley R Co, 
89 Pa Super. 599, reversed on an¬ 
other ground 141 A 53, 292 Pa. 
251—^Eberbach v. Clyde S. S. Co., 
74 Pa Super. 79 

Vt.—L Kommel & Son v Champlain 
Transp. Co., 105 A 253, 93 Vt. 1. 
2 ALR 275. 

Wash—Getchell v Northern Paa R 
Co, 187 P. 707, 110 Wash. 66. 

Delivery to another carrier 
A railroad, which undertook to 
carry cotton and to deliver it to the 
shipper at destination, but did not 
perform the contract, claiming that 
it delivered the shipper's cotton to 
another railroad at destination, is 
liable to the shipper for the whole 
loss, for failure to deliver to him. 
—^Barwick v. Northwestern R Co, 
for South Carolina^ 104 S.E. 545, 115 
S.C 123. 

Shipper may abandon the shipment 
and hold carrier for the price where 
carrier delivers goods without pay¬ 
ment of draft attached to bill of lad¬ 
ing—^Dyer v. Atlantic Coast Line R 
Co., Mo App, 186 S.W. 529. 

ITnder federal Bills of Act 

(1) A carrier is liable, where It 
delivers goods to one who is not 
lawfully entitled to the possession 
of them, to any one having a right 
of property or possession m the 
goods if it delivers the property 
otherwise than as authorized under 
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or negligence of the shipper or person entitled to the vision c (3) infra of this section. Such wrongful 
goods induced the misdelivery, as stated in subdi- delivery constitutes a conversion,!^ rendering it 


the provisions of the law or where 
it delivers to one authorized under 
the law after it has been requested 
by some person having a right of 
property not to make such delivery 
or had information at the time of 
the dehvery that it was to a person 
not entitled to the possession—^Teller 
& Co. v. American Railway Express 
Co, 78 Pa Super. 300. 

<2) A carrier delivering to con¬ 
signee in straight hill, after receipt 
of instructions from one havmg 
right of property or possession not 
to deliver to such consigrnee, is lia¬ 
ble to person so instructing. 

US—^In re Taub, CCA.N.Y., 7 P. 
2d 447. 

Fla.—Atlantic Coast Line R. Co. v. 

Roe, 109 So. 205, 91 Fla. 762. 
Mont—Grover v. Hines, 213 P. 250, 
66 Mont. 230. 

(3) To render interstate carrier li¬ 
able for wrongful delivery to con¬ 
signee named in straight bill of lad- 
mg, timely request not to make de¬ 
livery must be made to earner’s 
officer or agent actual or apparent 
scope of whose duties mcludes ac¬ 
tion thereon. 

Fla-—^Atlantic Coast Lme R. Co. v- 
Roe, supra. 

Mo —Dock & Mill Co. V Southern 
Ry. Co, App., 23 SW.2d 202. 

Test of liability for negligent mis- 
d^vexy 

When freight has been received by 
a carrier for shipment, it becomes 
the property of the consignee or 
holder of the bill of lading, and its 
value to him is the test of liability 
of the railroad company for negli¬ 
gence in case of misdelivery, and, 
although the bill of lading be not re¬ 
garded technically as a stipulation 
pour autrui, the carrier is bound not 
to cause loss to the consignee by its 
negligence —C. H. Rice & Sons v. 
Payne, 92 So. 395. 151 La. 949, 
Unpaid seller 

Carrier was not liable to seller 
loading car, for breach of contract 
to withhold delivery, where buyer, 
who had not made payment, ordered 
car and gave shipping instructions. 
Under such circumstances, the car¬ 
rier meurred no liability in tort to 
seller, although station agent at¬ 
tempted to detain car pending pay¬ 
ment.—^Wirch V. Chicago, M. & St. 
P. Ry. Co, 222 NW. 232, 197 Wis 
316. 

17- U S —^Estherville Produce Co. v 
Chicago. R I. & P. R Co., C.C.A. 
Iowa, 57 P2d 50—^New York & P 
R. S S. Co. V. McGowin Lumber & 
Export Co., CCAPorto Rico. 284 
F 513—^Payne v Card, CC.AWyo., 
275 F. 26—New York Cent. & H. 
R R Co. V. Bank of Holly Springs, 


C.CMiss., 236 F. 562, modified on 
other grounds 195 F. 456, 115 CC. 
A. 358. 

Ala—Southern Ry. Co. v. Harris, 80 
So 101, 202 Ala 263—^Louisville, 
etc, R Co. v. Barkhouse, 13 So 
534, 100 Ala 543—Davis v. Hmes, 
85 So. 882, 17 Ala App. 443 
Colo —Davis V. Fruita Mercantile 
Co, 220 P 983, 74 Colo 247 
Conn—^Interstate Window Glass Co. 

V. New York, N H & H R Co, 133 
A 102, 104 Conn 342 

Fla—Atlantic Coast Line R. Co. v. 

Roe, 109 So 205. 91 Fla 762. 

Ga—Speir & Co v. Atlantic Coast 
Lme R Co., 140 S-E. 43, 37 GaApp. 
283. 

Ill.—Pacific Express Co. v. Shearer, 
43 NE 816, 160 Ill 215, 52 Am 
SR 324. 37 LRA 177—Merchants* 
State Bank of Centralia v. Chica¬ 
go, B & Q R Co, 245 Ill App. 
211 . 

Ind—-Vandalia R Co v Upson Nut 
Co, 101 N.B. 114 55 Ind App 252 
Iowa —^Keota Produce Co. v Chica^- 
go, R L & P R Co, 179 NW. 1 
834, 189 Iowa 1284. 

Mass—Keystone Grape Co v. Hus- 
tis, 122 N.B 269, 232 Mass. 162— 
Bowlin V- Nye, 10 Cush. 416 
Mo —^Turner Lumber & Investment 
Co V Chicago, R. I & P. Ry. Co, 
16 SW2d 705. 223 Mo.App 564— 
Wall V. American Ry. Express Co, 
272 S.W. 76. 220 Mo App 989— 
J. L Pnee Brokerage Co. v. Chi¬ 
cago, R I. & P. Ry. Co, 230 S W 
374, 207 Mo.App 8. 

N Y —Price v. Oswego & S R Co , 
50 N.Y. 213, 10 AmR 475—Kos- 
cherak Siphon Bottle Works v. 
North & East River S. S Co , 239 
NY.S. 351, 135 Misc. 635—Haw¬ 
kins V. Hoffman, 6 Hill 586, 41 Am. 
D 767. 

ND.—^Blaisdell v American Ry Ex¬ 
press Co., 220 NW. 634. 56 ND 
870 

Okl—Shefts Supply v. Fischer, 41 P 
2d 902, 171 OkL 72. 

Pa.—^Pennsylvania R. Co. v. Edson 
Bros,, 8 Pa.Dist. & Co. 623. 

Tex—^Jester v. Lancaster, Civ App., 
266 SW 1103—Wells Fargo & Co 
Express v, Pugh, Civ.App, 185 S 

W. 61. 

Va—^Norfolk & W Ry. Co v. Aylor, 
150 SE. 252, 153 Va 575, certio¬ 
rari denied 51 S.Ct. 26, 282 U.S 
847, 75 L Ed. 751. 

10 C.J p 82 note 89, p 262 note 64 

Corpus Xnxis has been quoted m 
support of this text and the two 
succeeding, text statemenla 
U. S.—^E]stherville Produce Co v 
Chicago, R L 6fc P. R Co, C.C 
A Iowa, 57 P.2d 50. 52. 

Mo.—^Boone .v Missouri Pac, R Co., 
App., 263 S.W. 495. j 
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Ckixpus Juris has been, cited in 
support of this rule. 

Ala—Southern Ry Co v Harris, 80 
So. 101, 103. 202 Ala 263. 

Iowa.—^Keota Produce Co. v. Chicago, 
R I & P. Ry. Co., 179 NW. 834. 
835. 189 Iowa 1284. 

Mo —J L Price Brokerage Co v. 
Chicago, R I & P Ry. Co., 230 
SW. 374. 377, 207 Mo App 8. 

ND—^Blaisdell v. American Ry Ex¬ 
press Co.. 220 N.W. 634. 635, 56 
N.D. 870. 

Delivery to one owning only half in^ 
terest 

Railroad which dehvered entire 
carload of pipe to one of joint ad¬ 
venturers having half interest there¬ 
in, contrary to shipper’s instructions 
to deliver only half of shipment to 
such joint adventurer, held liable, to¬ 
gether with joint adventurer, to his 
coadventurer for conversion—Shefts 
Supply v, Fischer, 41 P.2d 902, 171 
Okl. 72. 

Dehvery to compress company in¬ 
stead of to consignee 
Where a carrier failed to dehver 
cotton to the consignee, but turned 
it over to a compress company, re¬ 
taining such company’s ticket, it was 
liable for loss of the cotton by fire 
while it was held by the compress 
company. 

Okl.—Wichita Falls & N W Ry Co. 
V- J J Brown Co., 183 P- 889, 76 
Okl 84 

Tex—^Hmes v Jordan, Civ.App, 228 
S W. 633, error refused. 

Crossing shipments of cattle by mis- 
take 

Where railroad company crossed 
deceased shipper’s shipment of cat¬ 
tle with that of another shipper 
through mistake, the railroad com¬ 
pany was liable to the damaged ship¬ 
per for conversion of the cattle.— 
Metcalf V Payne, 106 So. 496, 214 
Ala. 81. 

Acts not constituting conversion 

(1) Words “compress at Cameron,” 
typewritten below signature of rail¬ 
road’s agent to bill of lading, were 
a part of contract for shipment of 
cotton to Cameron, so that railroad's 
placing thereof at such compress on 
arrival, pursuant to general cus¬ 
tom, was not conversion, rendering 
it liable for destruction of cotton by 
fire before presentation of bill of 
lading by plaintiff—Gulf, C. & S F. 
Ry Co. V. Buckholts State Bank, Tex. 
Com App, 270 SW. 1008, reversing, 
Civ.App.. 258 SW. 491 

(2) Where ^goods sold were con¬ 
signed to the buyer under bill of 
lading runmng to the order of the 
seller, notify the* buyer, and the rail¬ 
road notified the buyer of arrivaJ, 
and the buyer telegraphed the seller 
to wire the railroad to allow examl- 
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immediately liable, regardless of a subsequent de¬ 
struction of the goods by act of God,ls and irre¬ 
spective of its good faith in making the delivery. 
No question of care arises, for in such case the car¬ 
rier acts at its peril and is liable regardless of neg- 
ligence.1® Thus a carrier is liable for conversion 
where it dehvers the goods to the consignee with 
notice that he is not entitled thereto,20 or, delivers 
to one not the consignee, on the order of the person 
in whose care the goods were addressed, but who 


nation of tlie car, the seller wiring 
the railroad “Allow e-jcamination 
only,” hut the customer for whose 
benefit eTrflTnination was ashed did 
not take the goods, so that the buy¬ 
er arranged with a warehouse com¬ 
pany for unloading, and reauested 
the railroad to deliver the goods to 
the warehouse company, which was 
done by the railroad with specific 
direction not to deliver without sur¬ 
render of the original bill of lad¬ 
ing, properly mdorsed. the goods be¬ 
ing received by the warehouse com¬ 
pany to the account of the order of 
the seller, and reTnainjng in storage 
until destroyed by fire, the railroad, 
in such delivery to the warehouse 
company, did not so transfer con¬ 
trol of the goods to the buyer as to 
amount to a conversion giving the 
seller a right of action.—^Booth v. 
New York Cent. R. Co., 112 A« S94, 
95 Vt. 9. 

18. U S.—Bstherville Produce Co. v. 
Chicago, R I. & P. R, Co„ C,C.A. 
Iowa, 57 P.^d 50. 

Tex.—^Miissoun, etc., R. Co. v. Seley, 
72 SW- 89. 31 Tex.Civ.App. 158. 

la. U.S.—Estherville Produce Co. v, 
Chicago, R. L & P. R. Co., CCA. 
Iowa, 57 F.2d 50. 

IlL—Garden City Pan Co. v. Pitts¬ 
burgh, C., C. & St. L. Ry. Co., 220 
IlLApp 126. 

Ind.—Cleveland, etc., R. Co. v. 

Wnght, 58 N.E. 559, 25 Ind.App. 
525. 

Iowa.—Schlichtmg v. Chicago, etc., 
R Co.. 96 N.W. 959, 121 Iowa 502. 
OkL—^Turner OkL Co. v. Yellow Cab 
& Baggage Co., 269 P. 1082, 1083, 
132 Okl. 134. I 

Tex—^Missouri Iron & Metal Co. v. 
Texas & P. Ry. Co, Civ.App., 198 
SW. 1067. 

Va—Norfolk & W. Ry. Co. v. Aylor, 
150 S E 252, 153 Va 575, certiorari 
denied 51 SCt. 26, 282 U.S. 847, 75 
IiEd. 751. 

10 C.J p 264 note 74. 

Coitus Juris is cited to this effect 
m Turner OkL Co. v. Yellow Cab & 
Baggage Co., supra. 

Besponsibility as carrier 
Where, at time of misdelivery of 
shipment, carrier had not assumed 
the position of warehouseman, its re¬ 
sponsibility was that of carrier — 


Pisk Rubber Co. of New York 
New York, N. H & H. R. R, 132 NE 
714, 240 Mass. 40. 

20. Fla.—Atlantic Coast Line R. Co 
V. Roe. 109 So. 205, 91 Fla. 762. 
Mo.—Wichita Poultry Co v. South¬ 
ern Pac. Ry. Co, 198 S.W. 82, 197 
Mo.App 578 

Wis—Bell V Chicago & N W. Ry. 

Co., 159 NW. 914, 164 Wis. 277. 

10 aJ p 257 note 14. 

21- U.S—^Estherville Produce Co. v. 
Chicago. R. L & P. R. Co., C.C.A. 
Iowa, 57 P.2d 50. 

Mass--MlJlaflm v. Boston, etc., R. Co., 
7 Allen 34L 

22. Mo —^People’s State Sav. Bank 
V. Missouri, etc, R. Co., 178 S.W. 
292, 192 Mo.App. 614. 

23L Iowa—^Midland Linseed Co. v. 
American Liquid Fireproofing Co, 
166 N.W. 573, 183 Iowa 1046. 

Ky.—^Louisville & N. R. Co v. John¬ 
son, 10 SW2d 1104, 226 Ky. 322. 
Mass—New York Cent. R. Co. v. 
PreednriaTi, 133 N.E. 101, 240 Mass. 
200 . 

Pa —Pennsylvania R. Co. v. Edson 
Bros, 8 Pa-Dist. & Co. 623. 

Tex.—Gulf, C & S. P. Ry Co. v. 
Buckholts State Bank, Civ.App, 
258 S W. 491, 494, reversed on other 
grounds, ComApp, 270 SW. 1008. 
Utah.—Clarkston First Nat. Bank v. 
Oregon-Washmgton R., etc., Co., 
136 P. 798, 25 Utah 58. 

10 C.J. p 257 note 23. 

Corpus Juris is cited in Gulf, C. & 
S. P. Ry. Co. V. Buckholts State 
Bank, supra, as authority for this 
rule. 

24l Ill —Morse-Hubbard Co. v. 

Michigan Cent. R. Co., 3 NE.2d 93. 
286 lUApp. 163. 

La.—^R. B. George Machinery Co. v. 
New Orleans, T. & M. R Co., 119 
So. 432, 167 La. 474, reversing 119 
So. 473, 9 LaApp. 302. 

Mass.—^Keystone Grape Co. v. Hustis, 
122 NE 269, 232 Mass. 162. 

Mich —First Nat. Bank v. Grand 
Rapids & I Ry. Co., 161 N.W. 859, 
195 Mich 1. 

Tex—^Davis v FUrst Nat. Bank of 
Longview, CivApp, 245 SW. 1009. 
Va.—^Kewanee Private Utilities Co v. 
Norfolk Southern R Co, 88 S E 
95. 118 Va. 628. 

Wash.—National Bank of the Repub- 
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lie V. Hmes, 192 P. 899, 112 Wash. 

352. 

10 C J. p 259 note 31. 

linder federal iMns* of ^^t 

(1) A earner which has issued an 
order bill of lading is liable to hold¬ 
er thereof for loss which may be 
sustained as result of delivery of 
goods represented by bill of lading to 
any person without production of 
order bill of lading—^Morse-Hubbard 
Co. V. Michigan Cent. R Co, 3 NE. 
2d 93, 286 Ill App. 163. 

(2) Carrier over which two car¬ 
loads of potatoes were shipped un¬ 
der order bills of lading with drafts 
attached and its lessee which suiv 
rendered one carload of potatoes 
without presentation of order bill of 
lading on presentation of paid draft 
and second carload of potatoes on 
surrender of order bill of ladmg 
without payment of draft was liable 
to shipper for loss sustained m 
transaction as against contention 
that railroads were not liable, since 
car which had not been paid for was 
not that which was delivered without 
surrender of bill of lading—Morse- 
Hubbard Co. V. Michigan Cent. R 
Co, supra. 

Xdability to bona jGLde purchaser of 
bill of indj-ng 

The delivery of goods shipped on 
order bills of lading within the 
meaning of US Comp St §§ 8604aaa, 
8604b, 49 U.S C A §§ 81. 83, to a 
person who was not a holder of the 
bills of lading was wrongful with¬ 
out reference to an order for such 
delivery by the consignee, and enti¬ 
tled a purchaser of the bills of lad¬ 
ing for value and in good faith to 
Dudgment against the carrier, under 
US Comp St §§ 8604oe. 8604f. 8604p, 
49 USC.A. §§ 90. 91, 111, if the claim 
was presented in time —^Davis v. 
First Nat. Bank of Longview, Tex. 
Civ.App. 245 S.W. 1009 
Solder of biU of i2-4ing with draft 
attached. 

A earner wrongfully delivered 
goods shipped under an order bill of 
ladmg without requiring its sui^ 
render as against a bank which held 
the bill of lading attached to a draft 
purchased by it, although merely as 
collateral for payment of the draft. 
—^National Bank of the Republic v. 
Hmes, 192 P. 899, 112 Wash. 352. 


had no authority to give such order,^! or changes 
a consignment billed to the order of the shipper 
to a straight consignment to the person to be noti¬ 
fied,^ or makes delivery to one not entitled thereto 
without surrender of the bill of lading.-^ So, where 
the shipment is made under an “order” or “order 
notify*^ bill of lading, a delivery without requiring 
the surrender of the bill renders the carrier liable 
to the person entitled to the goods for the value 
thereof,^^ if due to the failure to take up the 
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bill.25 A delivery under such circumstances amounts 
to a conversion.26 It has been held, however, that 
delivery to a compress company, as authorized by 
bill of lading, was not a conversion rendering the 
carrier liable for the loss of the goods by fire be¬ 
fore presentation of the bill.^*^ The earner is not 
liable for misdelivery merely because it fails to re¬ 


quire the surrender of an order bill of lading,-* or 
of a straight bill of lading not marked ‘‘nonnegotia- 
ble,”2® unless the carrier’s failure to take up the 
bill was the proximate cause of the loss suffered by 
the shipper or the innocent holder of the bill. In 
general, a recovery cannot be had for wrongful de¬ 
livery without the surrender of the bill of lading. 


Beme^^es of sMpper 

Where railroad wrongfully deliv¬ 
ered goods to purchasers from quasi 
consignee under shipper’s order noti¬ 
fy shipment, he having failed to pay 
drafts and secure bill of lading, 
shipper had right of action against: 
First, Purchasers; second, quasi 
consignee; or third, railroad.—Kewa- 
nee Private Utilities Co. v. Norfolk 
Southern R. Co., 88 S.B. 95, 118 Va. 
€28. 

25. U.S.—Pere Marquette Ry. Co. v. 
J. P. French & Co, 41 S.Ct. 195, 254 

U. S. 538, 65 Li Fd. 391, reversing 
J. F. French & Co. v. Pere Mar¬ 
quette Ry. Co., 171 N.W. 491, 204 
Mich. 578. 

Conn.—^Interstate Window Glass Co. 

V. New York. N H. & EL R. Co., 133 
A- 102, 104 Conn. 342. 

2G. U.S.—Pere Marquette Ry. Co. v 
J. F. French & Co., 41 SCt. 195, 
254 U.S. 538, 65 LiFd. 391, revers- 
mg J. F. French & Co. v. Pere 
Marquette Ry, Co,, 171 N.W. 491, 
204 Mich. 578. 

Ark.—Missouri Pac. R. Co. v. Myers, 
293 SW. 16. 173 Ark. 747. 

Colo.—^Davis v. Fruita Mercantile 
Co, 220 P. 983, 74 Colo. 247 
Conn.—^Interstate Window Glass Co. 

V New York, N BL & BL R. Co., 
133 A. 102, 104 Conn. 342—Alder¬ 
man Bros. Co. V. New York, N. H. 
& B: R. Co., 129 A. 47, 102 Conn. 
461. 

Ga.—George C. Speir & Co v. Atlan¬ 
tic Coast Line R. Co, 140 SE. 43, 
37 (3a.App. 283—Georgia, etc, R 
Co. V. Blish Milling Co., 82 S.E. 
784, 15 Ga.App. 142. 

Kan—Farmers’ Gram & Supply Co. 
V. Atchison, T. & S F. Ry. Co, 
245 P. 734, 120 Kan. 21. 121 Kan 
10—^Bennett v. Dickinson, 186 P. 
1005, 106 Kan. 95. 

Mass—Keystone Grape Co. v. Hus- 
tis, 122 N.E. 269, 232 Mass. 162 
Mich.—Ward v. Pere Marquette Ry. 

Co., 204 N.W. 120, 231 Mich. 323 
Mo.—Barton v. Louisville & N R 
Co., App., 196 SW- 379—Woolston 

V Southern Ry. Co., 160 S.W. 1023. 
177 Mo App. 611. 

Ohio,—Pennsylvania R. Co. v. Green- 
wald Packing Corporation, 157 N 
E 809, 24 Ohio App. 497. 

Tex—Gulf, C. & S. F. Ry. Co. v. 
Buckholts State Rank, Civ App., 
258 SW- 491, reversed on other 
grounds, ConuApp, 270 SW. 1008 
—Davis V First Nat. Bank of 
Longview, Civ.App, 245 S.W. 1009. 


Va—Norfolk & W Ry. Co v. Aylor, 
150 S E. 252, 153 Va. 575, certio¬ 
rari denied 51 SCt. 26, 282 US 
847, 75 LEd 751 

10 CJ p 260 note 36. p 262 note 64. 
The Corpus Juris text 

(1) Is quoted as supporting this 
rule. 

Ark.—^Missouri Pac. R. Co. v. Myers, 
293 SW. 15, 18, 173 Ark. 747. 

Kan—^Bennett v. Dickinson, 186 P. 
1005, 1007, 106 Kan. 95. 

(2) Is cited in support of this rule 
Ark.—Missouri Pac R. Co. v. Bland, 

268 SW. 22. 24. 167 Ark. 390. 

Tex —Gulf, C & S. F. Ry. Co. v. 
Buckholts State Bank, CivA.pp., 
258 S W. 491. 494. 

lEUghts of bona fide indorsee of bill 
of lading 

Failure of carrier, in delivering 
mterstate shipment under order bill 
of lading, without production or sur¬ 
render of the bill, coupled with loss 
of the goods, constituted a conver¬ 
sion as against a bona fide indorsee 
of the bilL—Alderman Bros. Co. v. 
New York, N. H & H. R. Co., 129 
A 47, 102 Conn. 461. 

Joint liability 

Carrier and gram dealers, con¬ 
tributing to disposal of gram with¬ 
out surrender of an "order notify” 
bill of lading or consent of shipper, 
were jointly and severally liable for 
conversion.—^Farmers’ Grain & Sup¬ 
ply Co. V. Atchison, T. & S- P. Ry. 
Co.. 245 P. 734, 120 Kan. 21, 121 
Kan 10. 

27- Tex.—Gulf, C. & S. P. Ry. Co. v. 

Buckholts State Bank. Com App, 

I 270 SW. 1008; reversmg. Civ App., 
j 258 S.W. 491. 

28. US—^Pere Marquette Ry. Co. v 
J P French & Co, 41 S CL 195, 
254 US. 538. 65 L.Ed. 391, revers¬ 
ing J. F. French & Co v. Pere 
Marquette Ry. Co., 171 NW. 491, 
204 Mich, 578. 

NY—Saugerties Bank v. Delaware 
& Hudson Co., 141 N E. 904, 236 N 
Y 425, afflrmmg 198 NY.S. 722, 
204 AppDiv. 211, and reargument 
denied 142 NB. 331, 236 NY. 675. 
Tex.—Hines v. Scott, 248 SW. 663, 
112 Tex. 506 
Cause of loss 

(1) Where delivery is made to a 
person who has the bill, or who has 
authority from the holder of the bill, 
and the cause of the shipper’s loss is 
not the failure to require surrender 
of the bill, but the improper ac-1 
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quisition of it by the deliveree, or 
his improper subsequent conducL the 
mere failure to require presentation 
and surrender of the bill will not 
make the delivery a conversion,— 
Pere Marquette R. Co. v J F. 
French & Co., 41 SCt 195, 254 US 
538, 65 LEd. 391, reversing J F 
Blench & Co v. Pere Marquette Ry. 
Co., 171 NW. 491. 204 Mich 578. 

(2) Where sellers of potatoes at¬ 
tached the bill of lading to a draft 
and sold it to a bank, which sent it 
to another bank for collection of the 
draft, and such bank delivered the 
bill of lading without payment of the 
draft, and the buyers obtained pos¬ 
session without surrendering the bill, 
and afterwards rejected the potatoes 
and caused the bill of lading to be 
returned, the delivery by the earner 
without requiring surrender of the 
bill of lading was not the cause of 
the shipper’s loss, and did not con¬ 
stitute a conversion —^Pere Alar- 
quette R. Co. v. J. F. French & Co. 
supra. 

(3) In such case the sellers were 
under no duty to take back the draft 
and bill of lading from the bank to 
which they sold them, as it was the 
tortious act of such bank’s agent 
that occasioned the damage, and, 
having assumed the loss in so doing, 
the sellers could not hold the car¬ 
rier for technical failure to take up 
the hill of lading—^Pere Marquette 
R. Co. V. J. F. French & Co., supra. 

(4) Railroad’s delivery of wheat to 
one named as consignor, consignee, 
and party to be notified, without 
taking up hills of lading as required 
by Penal L. § 365, was not the proxi¬ 
mate cause of loss to hank which 
accepted bills of lading as security 
for a loan to consignor after con¬ 
signor had wrongfully changed dales 
thereon, where the original dates an¬ 
tedated the date when they were de¬ 
livered to the bank as security by 
so long a period that the bank would 
have been put on mquiry concerning 
the situation if dates had not been 
changed, since the intervening act of 
the consignor could not have been 
reasonably anticipated —Saugerties 
Bank v. Delaware & Hudson Co, 141 
NE. 904, 236 N.Y. 425. affirming 198 
N.Y.S. 722, 204 App Div. 211, and re¬ 
argument denied 142 N.E. 331, 236 N. 
Y. 675. 

29u N.Y.—Chandler Motor Car Co. v. 

United Fruit Co., 216 NY.S. 413, 

127 MCisc. 432. 
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where no damages resulted from the misdelivery,30 
as where the consignors have received payment for 
the goods shipped.® 1 Where an interstate ship¬ 
ment was made under an order bill of lading which 
impliedly authorized inspection, and the buyer m- 
spected the goods without presenting the bill, but re¬ 
fused to accept the goods, whereupon they were 
sold by the shipper, there was no conversion by the 
carrier, and it was not liable under the federal stat¬ 
ute where the inspection did not result in loss, dam¬ 
age, or injury to the goods Where consignees 
paid a draft attached to the bill of lading and re¬ 
ceived the bill, but the carrier, at the shipper’s re¬ 
quest, and without notice to the consignee, or sur¬ 
render of the bill of lading, substituted the name of 
the shipper as consignee and diverted the shipment 
to another place, the earner was liable to the orig¬ 
inal consignee for the loss resulting to him from the 
change in shipment®® Matters relieving the car¬ 
rier from liability for misdelivery, including the 
negligence of the shipper, and ratification or waiver 
of the misdelivery, are discussed in subdivision c 
infra of this section. 

h. Mistake or Fraud 

(1) General rule 

(2) Extent and limits of rule 

(1) General Rule 

Delivery to the wrong person Is not excused even 
though due to mistake or fraud. 


It is the general rule that a carrier cannot re- 
heve itself from liability for delivery to a person 
not entitled to the goods, because such delivery was 
due to mistake or to the fraud of the person re¬ 
ceiving the goods,®^ as where delivery is made on 
a forged order.®5 The question is not one of due 
care, for the carrier, like any other bailee, acts at 
its peril in making delivery, as stated supra § 
174 a. The law exacts of the carrier absolute cer¬ 
tainty that the person to whom delivery is made 
is rightfully entitled to the goods and places on 
it the entire risk of mistake.®® The fact that goods 
are consigned to a named person at a named 
street and number, for the purpose of aiding the 
carrier in identifying the consignee, does not jus¬ 
tify the earner in delivering the goods to a third 
person at that address.®^ 

(2)' Extent and Limits of Rule 

A earner is liable for loss caused by delivery to one 
not the actual consignee, although the delivery was due 
to the fraud of the person receiving the goods, and even 
though the consignee refused to receive them; but the 
carrier is not liable where, in good faith, it delivers to 
the person to whom the goods were actually sent, al¬ 
though such person fraudulently induced the consignor 
to believe he was sending the goods to another person, 
but even then the carrier is liable if the successful per¬ 
petration of the fraud was due to its negligence. 

Where one not the actual consignee, by means 
of any fraudulent device, procures a delivery of the 
goods to himself, the carrier is liable to the con- 
sigpnor for the loss,®® and in the application of this 


30. Wr.T.—Fisapia v. Hartford, etc., 
Transp. Co, 116 N.T.S 26, 62 Misc. 
607. 

31- Tenn.—Nashville Fourth Nat 
Bank v. Nashville, etc, R. Co, 161 
S.W. 1144, 128 Tenn. 530. 

32. La.—Morley Cypress Co. v. 
Hines, 107 So. 487, 160 La. 676. 

as. NT—Fleck & Hillman v. Wa¬ 
bash Ry. Co., 193 N.TS. 131, 200 
App.Div 482. 

34. US—Chicago, M. & St. P & P. 
R. Co. V. l^anders. C.C.AIowa, 56 
F 2d 114 

Ala.—Southern Ry Co. v. Hams, 80 
So 101, 202 Ala. 263 

HI—Garden City Fan Co. v. Pitts¬ 
burgh, C, C. & St. L- Ry. Co., 220 
IllApp- 126. 

La—Williams-Richardson Co v. New 
Orleans & N. E. R. Co, 115 So. 358, 
165 La 33, ailirming 7 La-App 380 

Mo—-Vogel v. SL Ltouis Merchants’ 
Bridge Terminal Ry. Co, App, 16 
SW2d 624 

Pa.—^Feingold v. American Ry. Ex¬ 
press Co, 92 Pa.Super. 76—Stone 
& Co. V. Delaware, L. & W, R Co, 
72 Pa. Super. 416. 

Tex—^Jester v. Lancaster, Civ.App, 
266 S.W. 1103—^Missouri Iron 8b 


Metal Co. v. Texas & P. Ry. Co., 
Civ App.. 198 S.W 1067 
Va—^Norfolk & W Ry Co. v. Aylor, 
150 S.E. 252, 153 Va 575, certio- 
raii denied 51 SCt. 26, 282 U.S. 
847, 75 L.Ed. 751. 

10 C J. p 264 note 23. 

Delivery to wrong' person Is 
disable for any cause of fraud, im¬ 
position, or mistake, however occia- 
sioned, that would not also release 
the earner from the duty of safe 
carnage—Southern Ry. Co. v. Har¬ 
ris. 80 So. 101, 202 Ala. 263. 

Nature of mistake 

( 1 ) Where plaintiff, having two 
cars of peaches, sold one car to H, 
after having shown peaches in such 
car to BE, and carrier issued two 
night orders so that holders could 
unload them for sale when the mar¬ 
ket opened, but delivered the wrong 
night order to plaintiff’s driver and 
the error was not discovered until 
the car was unloaded, and H re¬ 
fused to take the other car, and as 
a result the peaches were not sold 
until they were overripe and loss re¬ 
sulted, the earner was liable, since 
H was entitled to receive the car he 
had inspected and purchased, and the 
carrier could not claim that no dam¬ 
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age resulted because the other peach¬ 
es were available to H—Vogel v. St. 
Louis Merchants' Bridge Terminal 
Ry. Co, Mo.App, 16 SW2d 624 
(2) Where plaintiff did not discov¬ 
er mistake until it was too late to 
unload the peaches for Saturday, and, 
because a Sunday and Labor Day 
followed, plaintiffs were unable to 
dispose of the peaches until Tuesday, 
it could not be said that plaintiff 
abandoned the car.—^Vogel v. St. 
Louis Merchants’ Bridge Terminal 
Ry. Co., supra. 

35- Pa —Freedman v. George W. 
Bush & Sons Co, 130 A. 263, 284 
Pa 16. 

10 C J. p 267 note 83. 

30. Ala—Southern By. Co. v. Har¬ 
ris. 80 So. 101, 202 Ala. 263. 

HI—Garden City Fan Co. v. Pitts¬ 
burgh. C, C & St. I 4 . Ry. Co. 22 e 
IllApp. 126. 

Mo—Woolston V. Southern R Co, 
160 SW, 1023. 177 Mo App. 611 

37- Vt.—^L. Rommel & Son v Cham- 
plam Transp. Co, 105 A. 253, 93 
Vt 1 , 2ALR 275. 

38. Conn —^Hartford Distillery Co. 
V. New York. N. H & H. R. Co., 115 
A- 488. 97 Conn. L 
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rule it is immaterial that the actual consignee re¬ 
fuses to accept the goods,^® since in these circum¬ 
stances it is the duty of the carrier to warehouse 
the goods and hold them subject to the consignor’s 
order, as stated infra § 179. The rule applies with 
full force and effect, although the consignee to 
whom the goods are billed is a fictitious person or 
firm in whose name the goods have been fraudu¬ 
lently ordered. Here also it is the duty of the car¬ 
rier to warehouse the goods for the consignor.^O 
Nevertheless it is very generally held that, where 
the carrier, acting in good faith and with due dih- 
gence, delivers goods to the person to whom they 
were actually sent, it is not liable for a misdelivery, 
although by false and fraudulent devices that person 
induced the consignor to believe that he was send¬ 
ing the goods to another person,^! since the ear¬ 
ner, although strictly responsible for delivery to 
the proper person, is not an insurer against frauds 
on the shipper by the consignee but even on this 
state of facts, if the carrier in making delivery is 
guilty of negligence, except for which the fraud 
could not successfully have been perpetrated, it 
will be liable.^^ The fact that the delivery is the 
result of an innocent mistake on the part of an¬ 
other carrier from whom it receives the goods will 
not relieve the carrier from liabdity.^^ Where a 


bill of lading authorizes the delivery of goods to the 
consignee without its production, misdelivery by a 
connecting carrier, to the party named as consignee 
by the initial carrier without the production of the 
bill of lading does not avoid the liability of the ini¬ 
tial earner to the consignor.^S Misdelivery on an 
unindorsed bill of lading which has been improper¬ 
ly obtained by the person presenting it renders the 
carrier liable.^® Where the bill of lading fails to 
show who the consignee is, delivery without ascer¬ 
taining from the shipper to whom delivery is to be 
made makes the carrier liable as for a conversion.**^ 

c. Matters Excusing Misdelivery or Affecting 
Liability 

(1) In general 

(2) Negligence of shipper 

(3) Ratification or waiver 

(1) In General 

A earner will not be relieved from liability for mis¬ 
delivery by a return or offer to return the goods, or by 
the fact that the freight charges were not paid, or that 
delivery was made in the customary manner, or that the 
goods were uncalled for. Delivery to the person en¬ 
titled thereto relieves the carrier from liability for mis¬ 
delivery. 

The fact that the carrier was entitled to retain 
the goods until the freight was paid,^® or that the 


Iia.—Williams-Richardson Co. v. New 
Orleans & N. E. R. Co, 115 So. 358. 
165 La. 33. affirmmgr 7 LaApp. 380. 
Okl.—^Turner Okl. Co. v. Yellow Cab 
& Baggra&e Co.. 269 P. 1082. 1083. 
132 Okl. 134. 

Vt.— ll. Kommel & Son v. Champlain 
Transp Co, 105 A. 253, 93 Vt. 1, 2 
A-LR. 275. 

10 C J. p 264 note 76. 

Corpus Juris is quoted as author¬ 
ity for this rule in Turner Okl. Co. 
V. Yellow Cab & Bairiragre Co, supra. 
39. Iowa—^Brunswick v. U. S. Ex¬ 
press Co., 46 Iowa 677. 

Ely.—^Louisville, etc., R. Co v. PL 
Wayne Electric Co., 55 SW. 918, 
21 Ky.L. 1544 

Conn —^Hartford Distillery Co. 
V. New York, N H & H. R. Co , 
115 A. 488, 97 Conn. 1. 

10 C J. p 265 note 78. 

41. TJ.S.—Chicago, M.. SL P. & P R. 
Co. V. Flanders, C.C.A.Iowa, 56 F 2d 
114. 

N Y.—^Pox River Butter Co. v. 
Lightning Motor Line, 210 N.Y.S 
172, 125 Misc. 116. 

10 C J. p 266 note 79. 

The Corpus Juris text has been 
cited with approval in Kimbrough v. 
American Ry Express Co., 270 SW. 
518. 519, 168 Ark. 444. 

Nature of fraud 

Where plaintiff on telephone or¬ 
ders from swindler styling himself 


as ‘William Evans. 4922 Fairmount 
avenue, Philadelphia,” which name 
plaintiff found listed with satisfac¬ 
tory rating in credit agency reports, 
hut without any address, made two 
shipments of butter to swindler at 
address given, which was store rent¬ 
ed by swmdler, the carrier was not 
liable to plaintiff for delivering but¬ 
ter to swindler at its Philadelphia 
terminal on delivery order on letter 
head of ‘William Evans, 4922 Fair- 
mount avenue,” nor in delivering sec¬ 
ond shipment to same person on fol¬ 
lowing day without another deliv¬ 
ery order.—Fox River Butter Co. v. 
Lightning Motor Line, 210 N.Y S. 172, 
125 Misc. 116, 

Order under fictitious -nsimA 

Where carrier delivered strawber¬ 
ries received for shipment to person 
who ordered them from shipper, it 
could not be held liable to shipper 
for their value, although they may 
have been ordered and received un¬ 
der fictitious name—^Elimbrough v 
American Ry. Express Co, 270 SW 
518, 168 Ark. 444 

42. NY—^Pox River Butter Co v 
Lightning Motor Line, 210 N Y S. 
172, 125 Misc. 116. 

43. NY.—Price v. Oswego & Syra¬ 
cuse R. Co, 50 N.Y. 213, 10 AmR 
475—Bond Trouser Co v. American 
Ry. Express Co., 208 N.Y.S. 643, 
124 Misc. 619. 

10 C.J. p 267 note 80. 

349 


What constitutes negligence 

Where seller, on discovering that 
person who wrote letter ordering 
goods falsely represented his ident¬ 
ity, notified carrier, two days after 
delivery to carrier, to stop shipment 
from New York to California, car¬ 
rier was negligent in delivering 
goods to consignee, entitlmg seller 
to recover —^Bond Trouser Co v 
American Ry. Express Co, 208 N.Y. 
S. 643, 124 Misc 619. 

44. Ga.—Merchants’, eta, Transp 
Co. V. Moore. 52 SE. 802, 124 »Ga. 
482. 

4^ Mo—Central American SS. Co. 
V Mobile, etc, R Co., 128 S W. 
1822. 144 MoApp. 43. 

48L Colo —Florence, etc, R Co. v. 

Jensen, 108 P. 974, 48 Colo, 28 
Ga.—^Raleigh, etc, R. Co. v. Lowe, 
2S SE 867, 101 Ga. 320. 

Tex —Cane Belt R Co v. Peden Iron, 
etc. Co., 101 SW. 528, 45 Tex.Civ. 
App. 630. 

47- N.Y.—Furman v. Union Pac. R. 
Co.. 13 N.E. 587, 106 N.Y 579— 
Panic of Commerce v. Bissel, 72 N. 
Y. 615—Gass v. Astoria Veneer 
Mills, 118 N.Y.S. 982, 134 App Div. 
184. 

4Sl Ala—Southern R. Co. v. Webb, 
39 So. 262. 143 Ala 304, 111 Am.S. 
R. 45, 5 Ann.Cas. 97. 
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shipper breached his contract to accompany the 
shipment or furnish attendants,^® will not relieve 
the carrier from liability for delivery to the wrong 
person; nor will a carrier’s liability for conver¬ 
sion by misdelivery he affected by a return or offer 
to return the goods,50 or by tendering to the own¬ 
er, several months after a misdelivery, a part of the 
goods and, where the goods were lost by mis¬ 
delivery, the offer of the recipient to return equiva¬ 
lent goods to the consignor will not bar the con¬ 
signor’s right to recover from the carrier money 
compensation for the loss.52 Where a carrier 
wrongfully diverted a shipment at the direction of 
the prospective buyer iii whose care the shipment 
was made, the subsequent financial irresponsibility 
of the buyer will not relieve the carrier from liabil¬ 
ity, since the conversion took effect immediately up¬ 
on the unwarranted diversion.®® A rejected com¬ 
promise proposition made to the consignee of goods 
by a person to whom they have wrongfully been de- 
hvered by the carrier for the purchase thereof and 
payment of a profit on the same does not relieve the 
carrier from liability for its breach of contract.®^ 
On the other hand, a carrier cannot be held liable for 
misdelivery where the goods are delivered to the 
true owner, or to one entitled to the possession 
thereof,®® or are delivered in accordance with the 
shipper’s directions;®® and where the carrier makes 
delivery before obtaining the bill of lading, but sub¬ 
sequently rightfully obtains possession of the bill, 
it is not liable for conversion.®'^ A shipper who, 
without right, used the proceeds of a draft drawn on 
his purdiaser, for the purpose of satisfying a prior 


claim against the purchaser, could hold the carrier 
liable for conversion because it delivered to such 
purchaser the goods, of less value than the draft, 
without taking up the bill of lading.®® Where the 
carrier delivers the goods to the true owner without 
a surrender of the order hill of lading, and the ship¬ 
per, who retained the bill, was paid for the goods, 
the carrier is not liable to the shipper merely be¬ 
cause it failed to get the bill before making deliv¬ 
ery.®® 

Delivery according to custom. In accordance 
with the general rule, which will be discussed in the 
C.J.S. title Negligence § 16, also 45 C.J. p 708 note 
39, that custom or usage will not justify an act 
which is negligent per se, the custom of a carrier 
to dehver goods to persons other than the consignee 
or to whom the consignee has authorized delivery 
to be made, will not relieve the earner from liabil¬ 
ity for misdelivery;®® so where the consignor ships 
goods to himself as consignee, a delivery of the 
goods to a third person in possession of the bill, 
without indorsement thereon, being unauthorized, as 
stated supra § 172 c (1), will render the carrier ha- 
ble for misdelivery notwithstanding the custom 
of the particular carrier at that particular place 
to deliver the goods without such indorsement,®^ 
and, where production of the bill of lading is re¬ 
quired before delivery, the custom or practice of 
the carrier to deliver without the production of 
the bill will not relieve it from liability for the 
wrongful delivery,®® especially where such cus¬ 
tom was not known to the shipper.®® 


49- Ala.—Southern R. Co v. Wchh, 
supra 

Isr.D—^Morrell v. Northern Pac. Ryl 
Co.. 179 NW. 922. 46 N.D. 535. 
Attev^a^nts for live stock 

Where a carrier's ag^ent knows that 
neither the plaintiff nor any a^rent of 
his IS accompanying live stock being 
transported by it, its liability for de¬ 
livery of the stock to the wrong pei^ 
son or for converting the stock to its 
own use is not qualified by contract 
provisions reciting that the shipper 
will care for the stock and furmsh 
attendants and that if he does not, 
the earner’s acts with respect to the 
care of the slock will be considered 
done as the shipper's representative 
—^Morrell v. Northern Pac. Ry. Co., 
179 N.W. 922. 46 N.D 535. 

50b ND—^Blaisdell v. American Ry. 

Exp Co.. 220 N.W. 634, 56 N.D 870 
51. U S.—^Payne v. Card, C C.A.Wyo, 
275 F. 26. 

SSi. Md.—White Transp. Co. v 
Michelin Tire Co, 161 A. 163, 163 
MdL 142. 

53. U.S—Estherville Produce Co. v. 


Chicago. R. I. & P. R. Co., C C.A. 
lowa^ 57 P2d 50 

54. W.’Va—Clarke-Ijawrence Co. v. 
Chesapeake, etc. R Co., 61 S.E. 
364, 63 W.Va 423. 

55. U.S.—Atchison, T. & S P. Ry. 
Co. V. International Land & In¬ 
vestment Co., Neb., 247 P. 265, 159 
CC.A. 359 

N.Y.—Koscherak Siphon Bottle 
Works V. North & East River S S 
Co., 239 N.Y.S. 351. 135 Misc. 635 

Acts not constitutiiig conversion. 

Where defendant railroad company 
had no control over hotel cars claim¬ 
ed by plaintiff at time demand for 
surrender was made, it having leas¬ 
ed for storage purpose spur track to 
one claimmg right to possession of 
cars, defendant was not liable for 
conversion of cars because it subse¬ 
quently transported them for, and 
redelivered them to, party clainmng^ 
them.—Atchison, T. & S P. Ry. Co 
V. International Land & Investment 
Co. Neb, 247 F. 265, 159 C.CA. 359. 
53. Miss.—^Myers v. American Ry. 
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Express Co., 137 N.E. 654, 243 
Mass. 390 

57- Iowa—Midland Linseed Co. v 
American Liquid Fireproofing Co, 
166 NW. 573, 183 Iowa 1046. error 
dismissed 41 S.Ct. 60, 254 U.S. 610, 
65 LEd. 436. 

53. Minn—^Weinstein v. Davis, 196 
N.W. 933. 158 Minn. 44. 

sa. Minn.—Weinstein v. Davis, su¬ 
pra. 

GO. Ala—^Mobile, etc., R Co. v. Bay 
Shore Lumber Co, 51 So. 956, 165 
Ala. 610, 138 Am S R 84. 

10 C.J. p 264 note 70 

Gl- Ala—Davis v. Banes, 85 So 882, 
17 Ala.App. 443 

GA U S.—North Pennsylvania R Co. 
V. Commercial Nat. Bank of Chi¬ 
cago, Pa., S S.Ct. 266, 123 US. 727, 
31 LEd 287 

SD.—^Ryan v. Chicago, M & St. P 
Ry. Co., 220 N.W. 905, 53 S D. 363. 

G3. U.S.—North Pennsylvania R Co 
V. Commercial Nat. Bank of Chica¬ 
go, Pa.. 8 set. 266. 123 U.S. 727, 
31 L.Ed. 287. 
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Goods not called for. The carrier’s duty to de¬ 
liver to the right person is not affected by the 
fact that the goods are left uncalled for or are 
refused by the person entitled to them but 
delivery to the person whom the consignee desig¬ 
nates as the one to whom delivery is to be made 
constitutes a complete bar to an action by the 
consignee for misdehvery, although the person to 
whom the goods are delivered refused to pay for 
them®® Where the loss of goods by fire after 
delivery at a compress was due to the failure to 
present the bill of lading for nearly a month aft¬ 
er the arrival of the goods, the carrier was not 
liable for conversion.®® 

(2) N%ligence of Shipper 

Negligence of the shipper or person entitled to the 
goods relieves the carrier fronn liability if the misde' 
livery was caused thereby. 

A carrier will be excused from liability for 
misdelivery where it was misled by the shipper®*' 
or consignee®® as to the person to whom delivery 
should be made. Thus a carrier ordinarily is not 
liable for a misdelivery caused by the negligence 
of the shipper in improperly addressing the 
goods.®® So, where the carrier accepted a box 
for delivery in accordance with shippmg direc¬ 
tions in a straight bill of lading, to which no ob¬ 
jection was made by the shipper, giving an ad¬ 


dress different from that on the box, the earner 
was not liable for misdelivery in the absence of 
fraud or any previous agreement.*^® The mere 
fact that an erroneous address is g^iven will not 
exonerate the carrier, however, if it is not there¬ 
by misled into makmg delivery of the goods to a 
person wrongfully securing them.”!^! The negli¬ 
gence of the shipper is no defense if, notwith¬ 
standing such negligence, the loss would not have 
occurred except for the carrier’s negligence.'^^ 
Where the person in charge of a shipment of live 
stock was the agent of the shipper only for the pur¬ 
pose of taking care of the stock in transit, his neg¬ 
ligence did not excuse a misdelivery by the carrier 
which was bound to ascertain the extent of his au¬ 
thority.^® 

(3) Ratification or Waiver 

A delivery to the wrong person may be waived or the 
right of action against the earner therefor waived. 

The owner or person entitled to the goods in 
the possession of a carrier may ratify a wrong¬ 
ful delivery thereof,or waive its rights against 
the carrier therefor;*^® and, where such delivery 
is ratified with a full knowledge of the facts, the 
carrier is thereby exempted from further liabili¬ 
ty.^® So a carrier who permits trial by a pro¬ 
spective purchaser of machinery shipped under 
an order bill of lading, without presentation of 


Pa—Pennsylvania R Co. v. Stem, 
12 A. 756, 119 Fa. 24, 4 Ain.S.R 
626. 

el. Ala.—Ijouisville & N. R. Co. v. 
B. F. Roden Grocery Co., 96 So. 
912, 209 Ala. 694. 

Ga—American Sugar Refining Co 
V. McGhee, 21 S.F 3S3. 96 Ga. 27. 
IlL—^Indianapolis & St. IjOUis R. Co. 

V. Herndon, 81 RL 143. 

10 C J. p 263 note 68. 

05. S C.—^Mutual Xiumber Co. v. 
Southern R. Co.. 84 S.EI. 994, 100 
S.a 415. 

ee. Tex.—Gulf, a & S. F. Ry. Co. 
V. Buckholts State Bank, Com. 
App, 270 SW. 1008, reversing. Civ. 
App., 258 S.W. 491. 

67- Tex.—Missouri Iron & Metal Co. 
V. Texas & P. Ry Co., Civ.App., 198 
SW. 1067. 

VI—L, Kommel & Sou v. Champlain 
Transp Co., 105 A. 253, 93 Vt. 1, 
2 A Ii R. 275—^Joslyn v. Grand 
Trunk Ry. Co, 51 Vt. 92. 

10 C J. p 267 note 86. 

G8 l Ill.—Phillipson & Co. V. Grand 
Trunk Western By. Co., 238 IlL 
App. 251, 253. 

Corpus Juxis is cited in Phillipson 
& Co. V. Grand Trunk Western Ry. 
Co., supra, as supporting the rule 
laid down in this text. 


69- NT.—Feynman v. American Ry 
Express Co., 234 N.Y.S. 727, 134 
Misc. 223. 

76. Mass.—Porter v. Oceanic S. S. 
Co. of Savannah, 111 K.E1 864, 223 
Mass. 224. 

71- Ind.—McCulloch v. McBonald, 91 
Ind. 240. 

72- Ija—Wmiams-Richardson Co. v. 
New Orleans dp N. E. R. Co., 115 
So 358, 165 La. 33, aflirxmng 7 La. 
Apip. 380. 

Directing shipment to wrong town 
Where shipper negligently direct¬ 
ed shipment to wrong town, carrier 
deXivermg shipment to firm at that 
town with name similar to consignee 
was liable for loss which would not 
have resulted except for the carrier's 
inattention and carelessness.—Wil- 
liams-Richardson Co. v. New Orleans 
& N. E. R. Co., 115 So. 358, 165 La 
33, affirming 7 La.App. 380. 

7a. Mo.—Montgomery v. Davis, 240 
S.W. 282, 209 Mo App. 698. 

74. Dl.—Brown v. Vandalia R Co., 
163 Ill App. 473, 

Iowa—^Midland Linseed Co v. Amer¬ 
ican Liquid Fireproofing Co, 166 
N.W. 573, 183 Iowa 1046, error dis¬ 
missed 41 S Ct. 60, 254 IT S. 610, 65 
LEd 436. 

Ohio.—Lipman Refrigerator Co. v. 
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Baltimore & Ohio Warehouse Co, 
152 N.B. 686, 687, 21 Ohio App, 
523. 

Tex.—American Ry. Express Co. v. 
Patterson Produce Co, Com App., 
12 SW.2d 158, reversing Patterson 
Produce Co. v. American Ry. Ex¬ 
press Co., Civ App, 1 S.W.2d 456. 

10 C.J. p 267 note 89. 

Corpus gnris is quoted in fuR in 
Lipman Refrigerator Co v Balti¬ 
more & Ohio Warehouse Co., supra, 
as authority for the statements made 
in the text of this section. 

75. Mo.—Montgomery v, Davis, 240 
SW. 282, 209 Mo.App. 698 

Ohio.—Pennsylvania R Co. v Green- 
waJd Packing Corporation, 157 N. 
B. 809, 24 Ohio App. 497. 

76. Iowa—^Midland Linseed Co. v. 
American Liquid Fireproofing Co, 
166 NW. 573, 183 Iowa 1046, error 
dismissed 41 S.Qt. 60, 254 XJ S. 610, 
65 LEd. 436. 

Ohio.—Lipman Refrigerator Co. v. 
Baltimore & Ohio Warehouse Co, 
152 NE. 686, 21 Ohio App 523- 
Tex —American Ry. Express Co. v. 
Patterson Produce Co., Com.App, 
12 SW.2d 168, reversing Patterson 
Produce Go. v. American Ry. Ex¬ 
press Co., Civ.App., 1 S.W.2d 456. 

10 C.J. p 267 note 90. 
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the bill of lading*, is not liable to the shipper for 
conversion, where the taking of temporary pos¬ 
session for the purpose of trial was directed by 
the shipper’s agent, and such trial was acquiesced 
in, and ratified by, the shipper but, in order 
to release a carrier from liability for wrongful 
delivery on the ground of ratification,^* or waiv¬ 
er,7* it must plainly appear that the ratification 
or waiver was mtended, with full knowledge of 
all the material facts. What constitutes a ratifica¬ 
tion or waiver depends on the facts of each partic¬ 
ular case*® and may be shown by express words or 
implied from words, acts, or silence.*! It has been 
held that a shipper ratifies a wrongful delivery by 
accepting from the person to whom delivery is made 
payment of the price of the goods, or part payment 
with a promise to pay the balance,*^ and that a 
ratification results even from a demand for payment 
of the price.** It has also been held that a shipper 
ratifies the wrongful act of the carrier in delivering 


bills of lading to the purchaser of goods shipped, 
by suing for the price, as represented by a draft 
given by the purchaser and prosecuting the suit to 
judgment with knowledge of the wrongful delivery 
of the bills ;*4 and that a shipper’s acceptance of the 
consignee’s check, part of which it was directed to 
credit on the shipment, with full knowledge that 
delivery was made before draft for price was paid, 
ratifies the wrongful delivery.*® On the other 
hand, it has been held that, where goods are de¬ 
livered to the wrong person and sold, the acceptance 
of the proceeds thereof by the shipper does not rati¬ 
fy or waive the misdelivery,** but goes only in mit¬ 
igation of damages, as appears infra § 184 c. So 
it has been held that acceptance of payment for a 
part of the goods delivered to the wrong person does 
not waive the wrongful delivery of the remain¬ 
der;*'^ that, where the shipper’s recovery of a part 
of the goods or their value did not destroy the car¬ 
rier’s rights against the person to whom they were 


77- Iowa —Port Huron Machinery 
Co. V. Chicago, M & St. P. Ry. Co, 
201 H.W. 779, 199 Iowa 295. 

78b Ohio—Lipman Refrigerator Co. 
V. Baltimore & Ohio Warehouse 
Co. 152 NE. 686. 20 Ohio App. 523 
Tex.—American Ry Express Co. v. 
Patterson Produce Co, Com.App, 
12 SW2d 158, reversing Patterson 
Produce Co. v American Ry. Ex¬ 
press Co., Civ.App., 1 S.W 2d 456. 
Va.—^Kewanee Private Utilities Co 
V. Norfolk Southern R. Co, 88 S E 
95, 118 Va 628. 

Corpus Juris is cited in Patterson 
Produce Co. v. American Ry. Express 
Co, Tex Civ App. 1 SW2d 456, 457, 
reversed on other grounds. Com. 
App., 12 S W.2d 158, as sustaining 
the rule announced in the text. 

XntentioiL to ratify is the essence 
of ratification of an unauthorized 
delivery by an express company.— 
American Ry. Express Co. v. Pat¬ 
terson Produce Co , Tex Com.App, 
12 S.W 2d 158, reversing Patterson 
Produce Co v. American Ry. Ex¬ 
press Co., Civ.App., 1 SW-2d 456. 

7a. Mo—^Montgomery v. Davis. 240 
SW. 282. 209 Mo App. 698. 

80- U.S.—Blowers v. Canadian Pac. 

R. Co. CeWash. 155 P. 935. 

Ala—Central of Georgia Ry. Co. v- 
Dothan Nat. Bank, 91 So. 351, 206 
Ala. 602. 

La.—^Vaccaro Bros. & Co. v. Louis¬ 
ville & N. R. Co., 123 So. 355, 11 
LaApp. 348. 

Mo.—^Barton v. Louisville & N. R. 

Co , App. 196 S W. 379. 

Ohio.—Pennsylvania R. Co. v. Green- 
wald Packing Corporation, 157 N. 
E. 809, 24 Ohio App 497—^Lipman 
Refrigerator Co. v. Baltimore & 


Ohio Warehouse Co., 152 N.E. 686,' 

21 Ohio App 523. 

Claim of ownership as uraiver 

Owner making claim of ownership 
of goods shipped with knowledge of 
railroad’s conversion waives tort, and 
cannot recall waiver —Pennsylvania 
R. Co V Greenwald Packing Corpo¬ 
ration, 157 NB. 809, 24 Ohio App. 
497. 

Conversion is not ratlfl*»d without 
ratification of unauthorized delivery 
—Pennsylvania R. Co v. Greenwald 
Packing Corporation, 157 N E. 809, 24 
Ohio App. 497. 

Acts not constituting ratification or 
waiver 

(1) Bringing action on a sight 
draft with bill of lading attached is 
not ratification of wrongful deliv¬ 
ery by the carrier—^The Cabo Vil- 
lano, D.C.N.T, 14 P2d 978, modified 
on other grounds, C C.A, 18 F.2d 220 

(2) The fact that a bank had a 
draft indorsed and delivered to it, 
with bill of lading attached, present¬ 
ed for payment before or after the 
earner's unauthorized delivery of the 
shipment, or whether with or with¬ 
out notice of said delivery, did not 
operate as a ratification thereof so as 
preclude the bank from maintaining 
action against the carrier for failure 
to deliver or in delivenng without 
surrender of the bill of lading.—Cen¬ 
tral of Georgia Ry. Co. v. Dothan 
Nat. Bank, 91 So. 351, 206 Ala 602. 

(3) That shipper’s agent took pos¬ 
session at original destmation did 
not establish ratification of carrier’s 
failure to divert shipments.—^Vaccaro 
Bros. & Co. V. Xiouisville & N. R 
Co., 123 So. 355, 11 La.App. 348. 

(4) Where shipper was ignorant 
that delivery had been made with¬ 
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out payment of draft attached to bill 
of lading and proper production of 
bill, her directions to broker at des¬ 
tination by letter to make best pos¬ 
sible disposition of hay after party 
to whom It was sent rejected it did 
not ratify or waive act of wrongful 
delivery—^Barton v Louisville & N 
R Co. Mo App., 196 SW. 379. 

(5) Bank holding title to shipment 
covered by bill of lading, moving to 
dissolve attachment against ship¬ 
ment without knowledge of railroad’s 
conversion, did not waive the con¬ 
version.—Pennsylvania R. Co. v 
Greenwald Packing Corporation, 157 
NE. 809, 24 Ohio App. 497. 

81. Ohio—Lipman Refrigerator Co 
V. Baltimore & Ohio Warehouse 
Co., 152 N.E 686, 20 Ohio App 523 
10 CJ. p 267 note 93. 

82- US—^Blowers V. Canadian Pac 

R. Co, C.C.Wash. 155 P 935 

HI—Brown v. Vandalia R. Co., 163 
Ill App 473. 

Tex.—American Ry. Express Co. v 
Patterson Produce Co., Com App, 
12 S W 2d 158, reversing Patterson 
Produce Co. v. American Ry. Ex¬ 
press Co., Civ.App., 1 SW.2d 456 

83. Iowa —^Midland Linseed Co. v 
American Liquid Fireproofing Co, 
166 NW. 573, 183 Iowa 1046, er¬ 
ror dismissed 41 S Ct. 60, 254 U. 

S. 610, 65 L.Ed. 436. 

84. Ala—Louisville & N. R Co. v 
Williams, 97 So 817, 210 Ala. 268 

88. Ohio —Annin v. Cincinnati North¬ 
ern R Co., 153 N.E. 622, 22 Ohio 
App. 37. 

88. Mo—^Montgomery v. Davis, 240 
S.W. 282, 209 Mo App. 698. 

87- N Y —^Lester v. Delaware, etc, 
R. Co. 36 N.Y.S. 907. 92 Hun 342 
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wrongfully delivered, such recovery does not bar 
the shipper’s action against the carrier for misde¬ 
livery;*® that a consignor who gave credit to the 
consignee did not ratify the carrier’s misdelivery of 
the goods to a third person by receiving part pay¬ 
ment of the price from such person ;** and that the 
owner or person entitled to possession of the goods 
does not waive or ratify a wrongful delivery, by at¬ 
tempting to secure pa3mient for, or the value of, 
the goods from the person to whom they were 
wrongfully delivered,®® or by taking a check, sub¬ 
sequently dishonored.®^ The burden of showing 
ratification rests on the carrier.®* If the facts re¬ 
lating to ratification are in dispute, or if reasonable 
minds might draw different conclusions from the 
facts, the question of ratification or waiver is for 
the jury.®* If the facts are undisputed, however, 
and no other conclusion can reasonably be drawn 
than that an unqualified ratification was intended, 
the law imputes this intention to the ratifying par¬ 
ty, who will not be heard to say that his intenion 
was otherwise ,®^ and whether or not different con¬ 


clusions can reasonably be drawn from the facts 
in evidence is a question of law.®® 

d. Actions Other than for Conversion 

Assumpsit will lie against a carrier for misdelivery, 
and in actions based on breach of contract the usual 
rules of practice are applicable. 

Assumpsit will lie against a carrier for delivery 
of goods to one not entitled thereto without the 
surrender of the bill of lading.®® In an action for 
breach of contract because of delivery of the goods 
to one not entitled thereto, the general rules are 
applicable with respect to parties.®*^ The action 
can be brought only by the shipper, since the con¬ 
tract of carriage was made with him,®* although 
the consignee, when he is the owner of the goods, 
may sue for conversion, as appears infra § 183 d. 
The person wrongfully receiving the goods is not 
a proper party to the action for breach of con¬ 
tract.®® The general rules are also applicable as 
to presumptions and burden of proof,^ and the ad¬ 
missibility* and weight and sufficiency* of the evi- 


88. N Y.—Lefcort v Railway Ex¬ 
press Agency, 278 N.T.S. 238, 158 
Misc. 630. 

89. Vt.—Kommel & Son v Cham¬ 
plain Transp Co. 105 A 253, 03 
Vt. 1. 2 A L R. 275. 

sa Conn —Alderman Bros. Co. v. 
New York, N. H & H. R. Co, 129 
A 47. 102 Conn. 461. 

N.Y—^McSwegan v. Pennsylvania R. 

Co.. 40 N.Y.S 51. 7 App Div. 301. 
91. Va.—Kewanee Private Utilities 
Co. V. Norfolk Southern R. Co., 88 
SE 95. 118 Va. 628 

98. Ohio—^Lipman Refrigerator Co. 
V Baltimore & Ohio Warehouse 
Co.. 152 N E 686. 20 Ohio App 523. 
Or—W. H. Stanchfield Warehouse 
Co. V. Central R. Co., 136 P. 34, 
67 Or. 396. 

93- Ind.—^Lake Shore, etc., R. Co. v. 
McIntyre, 108 NB. 978, 60 Ind App. 
191. 

Mo.—^McNeill V. Wahasli Ry. Co., 231 
SW. 649. 207 Mo App. 161. 

Ohio —^Lipman Refrigerator Co v. 
Baltimore & Ohio Warehouse Co, 
152 N.E. 686, 20 Ohio App. 523 
AcceptaiLce of proceeds of sale 

Where an owner of breeding ewes, 
which had been delivered by carrier 
to the wrong yards, where they were 
slaughtered, accepted the proceeds 
of their sale, he did not waive as 
a matter of law his right of action 
against the carrier which made the 
misdelivery, hut the question should 
be submitted to the jury—^McNeill v. 
Wabash Ry. Co., 231 S.W. 649, 207 
Mo App 161. 

94- Tex—American Ry. Express Co 
V. Patterson Produce Co., Com. 

13 C. J.S.—23 


App, 12 SW2d 158, reversmg 
Patterson Produce Co. v. American 
Ry. Express Co., Civ App, 1 SW. 
2d 456. 

95- Tex—American Ry. Express Co. 
V Patterson Produce Co, supra. 

96- Mich —Eirst Nat. Bank v. Grand 
Rapids & I Ry. Co., 161 N.W. 859. 
195 Mich, 1. 

97- Ohio.—Pittsburg, C. C. & St. L 
Ry Co. V. Guarantee Pmance & 
Securities Co, 153 N.E. 166, 21 
Ohio App. 227. 

98- Ill—See Helbum Leather Co. v. 
Stone, 205 IlLApp. 347. 

N.Y.—Koscherak Siphon Bottle 

Works V, North & Bast River S 
S Co.. 239 N.Y,S. 351. 135 Misc. 
635. 

Becoiudgnment order 

Consignee who hield bill of lading 
was proper person to bring action 
against carrier for failure to deliv¬ 
er goods under reconsigrnment order, 
as he became m effect the consignor 
thereon.—^Tentzer v. Reading Co., 101 
Pa Super. 238. 

99- Ohio—^Pittsburg, C, C. & St L 
Ry. Co V. Guarantee Finance & Se¬ 
curities Co, 153 NE. 166, 21 Ohio 
App 227. 

1- U.S—Chicago, M, St. P. & P. R 
Co. V. Flanders, CCA-Iowa, 66 P 
2d 114. 

Conn.—^Hartford Bistilling Co v 
New York. N. H & H R. Co„ 115 
A 488, 97 Conn 1. 

Pa.—Catz-American Co. v. Pennsyl¬ 
vania R. Co., 7 PaDist. & Co 430 
Fresumptioxi as to particular facts! 
(1) The burden of proof bemg oni 
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plaintiff, copy of straight hill of 
lading executed in triplicate was pre¬ 
sumed delivered to purchaser—Chi¬ 
cago, M., St. P. & P. R. Co. V. 
Flanders, CC.AIowa. 56 P.2d 114. 

(2) It will be presumed, in the 
absence of evidence that person to 
whom railroad delivered goods pur¬ 
ported to be acting for shipper, or 
that railroad's agent supposed him 
to be so acting, that such person 
was acting for the consignee—^Hart¬ 
ford Distillery Co v. New York, N. 
H & EL R. Co.. 115 A. 488, 97 Conn 1. 

2- Mo —^Montgomery v. Davis, 240 
SW. 282, 209 Mo App. 698. 

3- U S—Nashville, C & St L Ry. 
V. Tennessee-Oklahoma Grain Co., 
C.C.A.Tenn., 4 F 2d 756. 

Conn—^Interstate Window Glass Co. 
V. New York. N. H & H R Co, 133 
A. 102, 104 Conn. 342 
Mass—^Myers v. American Ry Ex¬ 
press Co, 137 NB 654, 243 Mass 
390. 

Mich —First Nat Bank v. Grand 
Rapids & L Ry. Co, 161 N W. 859, 
195 Mich. 1. 

Mo.—^Dyer v. Atlantic Coast Lme R. 

Co, App, 186 S.W 529. 

Pa—^Feingold v American Ry, Ex¬ 
press Co, 92 Pa.Super. 76. 

Evidence sulilcient 

(1) To show delivery without in¬ 
dorsement of bill of lading and pay¬ 
ment of draft attached.—Dyer v. At¬ 
lantic Coast Line R. Co. Mo App., 
186 SW. 529 

(2) To warrant finding that loss 
from delivery without surrender of 
hills of lading sent, with drafts at¬ 
tached, to bank, was not due to 
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dence. The value of the goods misdelivered is or¬ 
dinarily the measure of damages;^ and such value 
is the fair cash market value at the time and place 
the goods should have been delivered.® Under the 
Cummins amendment to the Interstate Commerce 
Act, providing for recovery of the "full actual 
loss,” however, such loss may, but need not neces¬ 
sarily, be the market value of the property at des¬ 
tination;® and where the carrier delivers the prop¬ 
erty to a purchaser without requiring the surrender 
of the bill of lading, in consequence of which the 
shipper did not receive the price the purchaser was 
to pay him, the measure of damages is the amount 
he would have received had the carrier performed 
its contract, and not the market value of the prop¬ 
erty at destination.^ In the absence of actual or 
constructive notice to a carrier that plaintiff relies 
on special circumstances additional to such as are 
the natural and probable«result of wrongful deliv¬ 
ery, the consequential damages are not recover¬ 
able.® A carrier negligently delivering a shipment 
of cattle consigned to a commission merchant for 
sale, to one of his competitors, was held liable to 
the consignee for the loss of his commission which 
he had virtually earned and would have received 
but for the carrier’s negligence.® Procedure in ac¬ 


tions for conversion for misdelivery is treated in¬ 
fra § 183, and the measure of damages for con¬ 
version is discussed infra § 184. 

§ 175. Lfiability of Carrier as Ware¬ 

houseman 

Where a carrier's liability as such terminates and 
its liability as warehouseman begins, it Is liable for neg¬ 
ligently delivering the goods to the wrong person; but 
ordinarily it ceases to be liable as an insurer of proper 
delivery. 

If after the carrier’s liability as such has ceased 
and that of warehouseman has begun it negligently 
delivers the goods to the wrong person it is liable 
of course in damages for such loss,^® in accordance 
with well settled rules relating to the duties and lia¬ 
bilities of warehouseman, considered in the CJ.S. 
title Warehousemen and Safe Depositaries § 49, 
also 67 C.J. p 524 et seq. Expressions are some¬ 
times found which seem to imply that, although 
transportation is termmated and the goods are held 
by the carrier as warehouseman, its duty to deliver 
to the right person is the same as if its relation to 
the goods was still that of carrier, that its duty to 
deliver to the right person is absolute, and that de¬ 
livery to one not entitled to the goods renders it lia¬ 
ble as for a conversion and it has been held that 


bank's neg:ligreiice in not applying 
in payment of suck draft proceeds of 
other drafts deposited in bank by 
consignee on customers with at¬ 
tached invoices for same grain.— 
Nashville, C & St. L. Ry. Co. v. 
Tennessee-Oklahoma Grain Co., C 
CA.Tenn, 4 F.2d 756. 

(3) To sustam finding that deliv¬ 
ery to teamster was authorized hy 
consignee —Myers v. American Ry. 
Express Co., 137 N.E. 654, 243 Mass 
390. 

(4) To sustain finding that plain- 
t ff bank to whom hill of lading was 
' bferred did not authorize the 
Snipper's agent to release the goods 
without the hill of lading, so that 
the earner was liable to It for the 
ensuing loss —^First Nat. Bank v 
Grand Rapids & I. Ry. Co., 161 N.W 
859. 195 Mich. 1. 

Value of goods 

Carrier's draft finding as to value 
of shipment misdelivered was held 
sufficient to support trial court's con¬ 
clusion as to value.—^Interstate Win¬ 
dow Glass Co. V. New Tork, N. H 
& H R. Co., 133 A. 102, 104 Conn 
342 

4. Ohio.—Pittsburg, O, O. & St. L 
Ry. Co. V Guarantee Finance & Se¬ 
curities Co, 153 N.E 166, 21 Ohio 
App. 227. 

Sellvexy withoat refintring payment 
of draft I 

The measure of damages for ^ 


wrongful delivery of goods by the 
earner to the consigmee without re- 
guinug payment of the draft can¬ 
not exceed the value of the goods. 
—Louisville & N. R. Co. v. Hartwell, 
36 S.W. 183, 99 Ky. 436. 

JTiuy question 

In an action to determine the lia¬ 
bility of a carrier for the wrongful 
delivery of two carloads of logs, and 
the liability of the recipient to the 
earner for such logs, confiicting evi¬ 
dence as to the quality of the logs 
raises a question for the jury as to 
whether they were suitable for mine 
props, or were merely mill logrs, or 
were suitable for either. The meas¬ 
ure of such liability, whether the 
logs be considered mill logs, mine 
props, or as suitable for either, was 
their market value, and that lack of 
notice to the earner of probable loss 
arising from special circumstances 
would not preclude the jury from 
considering their higher value as 
mill props—Norfolk Southern R. Co. 
V. Houtz, 118 SE. 850, 186 NC. 46. 

5^ Ill —Hutchison Grocer:^' Co. v. 
Louisville & N. R Co, 230 111 App 
291. 

& Fla —Atlantic Coast Line Ry. 
Co. V. Roe, 118 So. 155, 96 Fla 
429. 

7. Fla—Atlantic Coast Lme Ry. Co 
V. Roe, supra 

Sm N.C.—Norfolk Southern R. Co. 
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V. Houtz, 118 S.E. 850, 186 N.G 
46. 

9- La— CL H. Rice & Son v. Payne, 
92 So. 395, 151 La. 949. 

IOl U S'—Salomon Stem, Limited, 
of America v. Bavis, D.C,N.T., 292 
F. 221 

Ill —Phillipson & Co V. Grand Trunk 
Western Ry. Co., 238 Ill App. 251. 

Carrier held not negligent 

(1) Where earner's practice, up¬ 
on surrender of arrival notice and 
letter from consignee authorizmg de¬ 
livery, was to issue paid freight bill, 
enabling holder to obtain delivery, it 
was not negligent in not having per¬ 
son receiving the freight bill sign his 
name thereon at the time in order 
that delivery clerk might identify 
him by comparison of signatures.— 
Salomon Stem, Limited, of America 
V. Davis. DC.N.T., 292 F. 221. 

(2) Where consignee's agent loses 
paid freight bill, production of which 
entitles holder to delivery of goods, 
carrier should not bo charged with 
negligence in making wrong deliv¬ 
ery. at least where it was not at 
once advised.—Salomon Stern, Lim¬ 
ited, of America v. Davis, supra. 

11 - Ind —American Express Co v. 
Stack. 29 Ind. 27. 

NT,—^Rochester Security Trust Co. 
v. Wells, 80 N.YS. 830, 81 App. 
Div. 426. affirmed 70 N.E. 1109, 178 
N.T. 620. 
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the carrier will be liable even though the misdeliv¬ 
ery is the result of an honest mistake on its part.^^ 
On the other hand, it has been held that, where the 
carrier’s relation to the goods as carrier has termi¬ 
nated and that of voluntary bailee attached, its ab¬ 
solute duty *1 deliver to the right person has also 
terminated, and that it will be liable for a misdeliv¬ 
ery only in case it has failed to exercise reasonable 
and proper care and caution.^3 xhe nature and ex¬ 
tent of a carrier’s duties and liabilities as ware¬ 
houseman with reference to goods awaiting dehvery 
are discussed supra §§ 152-158. 

§ 176- Delivery at Wrong Place 

A carrier is liable for damages caused by delivery 
of the goods at the wrong place. If the owner accepts 
the goods he releases the carrier from future liability, 
but not from liability for damages already sustained. 

A common carrier having received goods for 
transportation to a designated point is liable as for 
a conversion if it carries the goods to a dilferent 
point, thereby depriving the owner of his goods.^^ 
A carrier is not, however, liable for damages re¬ 
sulting from diversion t)f a shipment under the or¬ 


der of the shipper’s agent acting within the scope 
of his authority,^® nor is the carrier liable when 
delivery at the wrong destination was due to the 
mistake of the shipper in marking the goods.^® If 
the owner accepts the goods notwithstanding they 
are delivered at the wrong place, he thereby releases 
the carrier from any future liability with refer¬ 
ence to the goods, but he does not release the carrier 
from liability for damages already sustained ^ ^ 

carrier who negligently fails to divert a shipment 
as instructed by the shipper is liable for the loss.^® 
So, where a shipper attempted to divert a shipment 
to a different destination and received a new bill 
of lading, but the carrier through a mistake for 
which It was responsible carried the goods to the 
original destination and delivered them to the con¬ 
signee named in the first bill of lading, the carrier 
was guilty of a conversion.^® A state court has ju¬ 
risdiction of an action against a carrier to recover 
damages for breach of contract in failing to deliver 
an interstate shipment at the place of destination 
specified in the contract.^® 

The general rules of pleading,^! evidence,^^ and 


la. N.Y.—Oswego Bank v. Doyle, 91 
N. T. 32. 43 Am R. 634. 

13. Ill.—Bhlllipson & Co. v. Grand 
Trunk Western By. Co, 238 Ill. 
App. 251. 

ML Ind.—Cleveland, etc., B. Co. v, 
Potts, 71 N.E. 685, 33 Ind App. 
564. 

Mich.—Stowe V. IT. S. Express Co., 
146 NW. 158, 179 Mich. 349. 

Neb—^Lincoln Gram Co. v. Chicago, 
B. & Q. R. Co., 135 N.W. 443. 
91 Neb. 203. 

Ohio —Baltimore & O. R. Co. v. 
O’Donnell, 32 N.B. 476, 49 Ohio 
St. 489. 

Xk>88 of property by attoc^’ment 

Where a carrier accepts property 
for a certain point and diverts it to 
a different pomt m another state, 
where it is attached, and the ship¬ 
per loses his property, the carrier 
IS liable as for conversion.—^Lincoln 
Grain Co. v. Chicago, etc., B. Co, 
135 N.W. 443, 91 Neb. 203. 

15. Pa.—KauU Milling Co. v. Penn¬ 
sylvania R. Co, 90 Pa.Super. 43. 

16L Ala.—James v. Alabama Great 
Southern R. Co., 81 So. 582, 202 
Ala. 640. 

17. Ill—McFadden v. Union Stock 
Yards, etc.. Co., 185 IllJ^pp. 94. 

10 C.J. p 269 note 16. 

18: La.—Vaccaro Bros & Co v. 
Louisville & N. B. Co., 123 So. 355, 
11 La.App. 348. 

19. Iowa—-Keota Produce Co. v. 
Chicago, R. I. & P. R. Co., 179 N 
W. 834, 189 Iowa 1284. i 


20- Wis—Wooster v. Chicago 3b N. 

W. Ry. Co.. 166 N.W. 431, 167 

Wis. 6. 

21. Tex.—Davis v. Stamford Mill & 

Elevator Co., Civ.App., 260 S.W 

1081. 

SnflOlcieiLcy of complaint 

(1) Where goods for shipment of 
which to a certain point a bill of 
ladmg had been issued were sold 
under a contract requiring the car 
to be diverted to other point, buyer's 
petition, in his action agamst the 
railroad to recover demurrage, re- 
consignment charges, and war tax 
paid on the railroad’s failure to di¬ 
vert the car to other point, alleging 
the number of the car containing 
the goods, the issuance of the orig¬ 
inal bill of lading, and the substi¬ 
tution of another bill of lading bind¬ 
ing the railroad to transport the car 
to other point, was not subject to 
general demurrer for failure to al¬ 
lege whether the contract for the 
purchase of the goods was oral or 
written—^Davis v. Stamford Mill & 
Elevator Co„ Tex Civ App., 260 S. 
W. 108L 

(2) The petition was not subject 
to general demurrer for failure to 
allege to whom and at what point 
the demurrage, reconsignment charg¬ 
es, and war tax were paid—Davis 
V. Stamford Mill 3b Elevator Co, 
supra. 

(3) The petition alleging that rail¬ 
road did not transport the car as ob¬ 
ligated to do under the substituted 
bill of lading^, but transported it to^ 
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the point to which the wheat was 
originally shipped, and that buyer 
was required to pay such expenses 
through the fault and negligence of 
the railroad in transporting the 
wheat to such point instead of the 
point to which it should have been 
diverted and in delaying the car at 
such pomt, was sufficient as against 
general demurrer, notwithstanding 
failure to allege railroad’s negli¬ 
gence, in view of Bev.St. art 6554, 
placing burden on railroad to show 
that delay was not negligent—^Davis 
V. Stamford Mill 3b Elevator Co, su¬ 
pra. 

TmTnatexial vaziance 
In action by buyer of carload of 
wheat under a contract requiring 
seller to divert the car to a point 
other than that to which it had 
been shipped, against railroad for 
demurrage, reconsignment charges, 
and war tax, which buyer was re¬ 
quired to pay because of delay of 
car at point to which it was orig¬ 
inally shipped, to which railroad had 
moved the car m violation of bill of 
lading issued in substitution for 
that originally issued, variance be¬ 
tween allegation as to date on which 
buyer's contract with seller was en¬ 
tered into and proof as to such date 
was not vital, in the absence of a 
showing that the railroad was in¬ 
jured by reason thereof —^Davis v. 
Stamford Mill 3b Elevator Co., Tex. 
Civ.App., 260 S.W. 1081. 

22. La.—Vaccaro Broa 3b Co. v- 
Louisville 3b N. R. Co., 123 So. 355. 
11 La.App. 348. 
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the amount of damages^^ are applicable in actions 
for delivery at the wrong place, or for failure to 
divert a shipment in accordance with the contract 
of carriage. 

j 

The measure of damages in actions for conver¬ 
sion for delivery of the goods at the wrong place 
is stated infra § 184. 

§ 177. Delivery without Collection of Charges 

Delivery without payment of draft attached to bill 
of lading is a conversion. 

Drafts attached to a bill of lading constitute pos¬ 
itive instructions to the carrier to collect before de¬ 
livering the goods,2^ and a delivery without reqmr- 
- mg such payment renders the carrier liable for 
conversion.25 In an action by a consignor to re¬ 
cover from a carrier the amount of a sight draft at¬ 
tached to a bill of lading, drawn on the consignee 
of certain lumber to be delivered on payment of the 
draft and which plaintiff alleged that defendant had 
delivered without such paiunent, defendant could 


show that the lumber was so inferior to the lum¬ 
ber contracted for that the payments already made 
covered the value of the entire amount shipped, and 
that there was therefore no balance due plaintiff 26 
Carriage of goods generally with instructions to 
collect upon delivery is discussed infra § 186. 

§ 178. Failure or Refusal of Consignee to Ac¬ 
cept Goods 

a. In general 

b. Duty to notify consignor 

c. Duty to return goods 

a. In General 

The duty of the consignee to accept delivery Is not 
ordinarily excused by the fact that the goods are dam¬ 
aged, unless they are rendered valueless, nor by delay. 

The duly of the consignee of goods transported 
by a carrier to accept delivery thereof, in accord¬ 
ance with the rule stated supra § 160 a, is not ordi¬ 
narily excused by the fact that the goods are dam- 
aged,27 unless such damage renders the property 


Tex—Davis v. Stamford Mill & Ele¬ 
vator Co., Civ.App, 260 S.W. 1081. 

FresnmptionB 

(1) Without charge of fraud or 
bad faith and contrary proof, court 
must assume price received for fruit 
which carrier negligently failed to 
divert was all it was reasonably 
worth.—Vaccaro Bros. & Co. v. Dou- 
isville & N. R. Co., 123 So 355. 11 
Lia.App 348. 

(2) Contract price of goods not 
procurable on open market may be 
assumed to be actual value, as re¬ 
spects seller's loss from carrier's 
failure to divert the shipment as 
directed.—Vaccaro Bros. & Co. v. 
liouisville & N. R. Co., supra. 

Burden, of proof 

Carrier, seeing to avoid liability 
for negligent failure to divert ba¬ 
nana shipments, had burden of es¬ 
tablishing loss would have occurred 
anyway.—Vaccaro Bros. & Co. v. 
liouisville & jNT. R. Co., 123 So. 355, 
11 LaApp. 348. 

Sufficiency of evidence 
Lia.—Vaccaro Bros. & Co. v. Louis¬ 
ville & N. R. Co.. 123 So. 355. 11 
LaApp. 348. 

2 a. Ga—Central of Georgia R. Co. 
V. Chicago Portrait Co, 49 S E 
727, 122 Ga 11, 106 Am SLR. 87. 
lia—Vaccaro Bros. & Co. v. liOuis- 
ville & N R. Co, 123 So 355, 11 
LaApp. 348 

Okl.—Chicago, R. I. & P. Ry Co. v. 
Murphy. 229 P. 210, 104 Okl. 34, 
certiorari denied 45 S Ct. 512, 268 
US. 693, 69 LEd. 1161, error 

dismissed 46 S.Ct. 472. 271 U.S. 
642. 70 liEd. 1128. 


Tex —^Davis v. Stamford Mill & Ele¬ 
vator Co, CivA^pp, 260 S.W. 1081 
Wis—Wooster v Chicago & N. W 
Ry. Co, 166 N.W. 431. 167 Wis. 6 
Caxxier liable for actual damages 
sustained by reason of nondelivery 
at designated place—Chicago, R. 1. & 
P. Ry. Co. V. Murphy, 229 P. 210, 104 
Okl. 34, certiorari denied 45 S Ct. 512, 
268 US. 693, 69 LEd 1161, error 
dismissed 46 S CL 472, 271 U.S. 642, 
70 L.Ed 1128. 

lEarket value, not contract price 
at which goods, procurable on open 
market, are sold, determines seller's 
damages for earner's failure to di¬ 
vert a shipment to a place designat¬ 
ed by the shipper—Vaccaro Bros. & 
Co. V. Louisville & N. R. Co.. 123 So 
355. 11 LaApp 348. 

Interest on claim 

Under Federal Control Act March 
21, 1918 § 10, Tiansportation Act 
Fcbr. 28, 1920, and Vernon's Sayles 
Civ SLAnnot 1914 art 4981, it was 
proper in rendering a judgment 
against the director general of rail¬ 
roads or the agent designated by the 
presidenL for demurrage, reconsign- 
ment charges, and war tax, which the 
plaintiff was required to pay be¬ 
cause of delay of car at point to 
which it was transported other than 
that specified m bill of lading, to 
allow interest on the claim.—^Davis 
V. Stamford Mill & Elevator Co., Tex 
CivA-pp., 260 SW 1081. 

Expenses incurred 

(1) Where goods are carried be¬ 
yond the place to which they are 
consigned and are delivered to the 
consignee at another place, he may 
recover any sum which, in order to| 
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get possession of the goods, he was 
required to pay as freight for car¬ 
nage beyond their proper destina¬ 
tion.—Flakne v. Great Northern R. 
Co, 118 NW. 58. 106 Minn. 64 

(2) Where a carrier delivered 
stock at the wrong point, and the 
shipper had to hire a car to ship 
them to the agreed destination, the 
earner was liable for the expense 
so incurred for breach of contract 
enforceable in a state court—Woo¬ 
ster V Chicago & N. W- Ry. Co., 166 
NW- 431, 167 Wis. 6. 

24. Tex.—^International & Great 
Northern Ry. Co. v. Kansas City 
Produce Co., Civ.App. 200 SW 
254, dismissed for want of juris¬ 
diction. 

25w Colo —Davis v. Fruita Mei^ 
cantile Co, 220 P. 983. 74 Colo 247. 
Tex—^International & Great North¬ 
ern Ry. Co V. Kansas City Prod¬ 
uce Co, CivApp., 200 S.W 254, 
dismissed for want of jurisdiction 
—^Patterson & Roberts v. Quanah, 
A & P. Ry. Co, CiV.App., 195 S 
W. 1163. 

2G, Mich—Steams v. Grand Trunk 
R. Co., Ill NW. 769. 148 Mich. 
271. 

27. Cal —Cnnella v. Northwestern 
Pac R Co-, 259 P. 774, 85 Cal- 
App 440—^Pacific Heater Mfg Co 
V. Southern Pac. Co., 188 F. 600, 45 
CalApp. 748. 

Ga—Sipple V. Seaboard Air Line 
Ry. Co.. 114 SE. 435. 151 Ga. 

376, reversing 110 S E. 39, 28 Ga 
App 16, conformed to 115 S.B 
47, 29 GaApp 328. 

Ind —Cleveland. C, C. & St L. Ry. 
Co. V. Bement-Rea Co. 154 N.E 
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practically valueless, having regard to the expense 
of acceptance and use, and to the purpose for which 
it vras intended,^* the consignee’s remedy as stated 
infra § 273, in case of partial loss or of injury 
not rendering the property worthless, being to ac¬ 
cept the goods and sue for damages, or, in case the 
injury renders the property valueless, to reject the 
consignment and sue for its full value. A con¬ 
signee may not refuse to accept goods because of 
delay in delivery,^^ his remedy being to receive the 
goods and sue for the damages caused by the delay, 
as stated infra § 222. A consignee of goods which 
are of little or trifling value and unsalable, howev¬ 
er, may refuse to accept them when tendered after 
a negligent delay in transportation thereof, and may 
recover damages and the statutory penalty for fail¬ 
ure to adjust and pay the claim within the statutory 
time after filing thereof.^® 

Where a shipper refuses to accept goods con¬ 
signed to himself, because of damage caused by the 
carrier, he has the right to order the goods redeliv¬ 
ered to him at the point of shipment.^^ Where a 
carrier which had notified the shipper of the con¬ 
signee’s refusal to accept the goods, and, upon be¬ 
ing directed to ship the goods to another point, ad¬ 
vised the shipper that it could not comply with the 
directions because of garnishment proceedings af¬ 


fecting the shipment, but did comply with such di¬ 
rections within a reasonable time thereafter, the 
shipper could not defend an action for refusal to 
accept the goods at the point directed, on the ground 
that the carrier had renounced the contract of 
shipment.32 ^ carrier which, at the shipper’s re¬ 
quest, agrees to divert the shipment in transit, be¬ 
cause of a telegram from the original consignee re¬ 
fusing to receive the same, but which fails to do 
so, is liable to the shipper for damages resulting 
from the failure to divert.33 

Upon refusal of the consignee to receive the 
goods, the ordinary presumption that he is the own¬ 
er is destroyed, and the carrier is justified in as¬ 
suming that such consignee has no authority to di¬ 
rect the further disposition of the goods.^** 

Rights and duties of assignee of hill of lading. 
The assignee of a bill of lading describing the goods 
as marked with certain initials, which was pro¬ 
cured on the shipper’s promise so to mark them, 
has no right to refuse a tender of the goods to him 
as holder of the bill, because the shipper failed to 
mark the goods m accordance with his promise.^® 
Where a shipment of goods was diverted at the 
direction of the shipper, but such direction was not 
mdorsed on the bill of lading, and the goods were 


32, 86 Ind App. 67, rehearing: denied 1 
155 NB. 46, 86 lnd.App. 67. 

Iia,—Silverman v. St Louis, I, M & 
S. Ry. Ck> 26 So 447, 57 La Ann. 
1785 Contra Meyer v. Vickshurg:, 
S. & P. R. Co, 6 So. 218, 41 La. 
Ann. 639, 17 Am S.R. 408. 

K.H—New Hampshire Wholesale 
Fruit Co. v. Payne, 120 A. 78, 80 
N.H 54. 

N.C —Whittington v. Southern Ry., 
90 S.B. 505, 172 N.C. 501. 

S.C.—^Poor V. Southern Bxpress Co., 
86 S.B 21, 101 S.C. 504—^McGrath 
V. Charleston, etc., R. Co., 75 S. 
E 44. 91 SC. 552, 42 LR.A.NS., 
782. AnnCasl914A 64. 

S.D.—^Beck V. Chicagro, M. & St. P. 

Ry. Co , 164 N.W. 74, 39 S D 297. 
Tex —Quanah. A, & P. Ry. Co. v. 
Novit, Civ.App., 199 S.W. 496— 
Houston & T. C. Ry. Co. v. Iversen, 
Civ App., 196 S.W. 908—Patterson 
& Roberts v. Quanah, A & P, Ry 
Co., Civ.App. 195 S.W. 1163 
10 C.J. p 404 note 71 

This xnle^ althougrh recogrniBed, has 
been held inapplicable where the car¬ 
rier, at the shipper's request, ac¬ 
cepted the duty of disposing* of a 
shipment of peadbes ^ama£:ed by de¬ 
lay—Wilson V. Hines. 196 P. 1007, 58 
Utah 38. 

Xa New Tork 

(1) The rule stated in the text has 
been followed in some cases.—Brand 


V. Weir. 57 N.T.S 731. 27 Misc 212 
—Mills V. National S. S. Co, 5 N.T. 
S 258. 

(2) But a contrary rule has been 
asserted in other cases.—^Monell v 
Northern Cent. R. Co, 16 Hun 585 
—^Freeman v. Weir, 94 N.T.S. 327, 47 
Misc. 681. 

28. Cal —Cnnella v. Northwestern 
Pac. R Co, 259 P, 774. 85 Cal 
App. 440—Pacific Heater Co. v. 
Southern Pac. Co., 188 P. 600, 45 
Cal App. 748. 

Ga—Sipple V. Seaboard Air Line Ry. 
Co., 114 SE 435, 154 Ga 376, re¬ 
versing 110 SE 39, 28 GaApp 16, 
conformed to 115 S.E. 47, 29 Ga. 
App. 328. 

Ind—Cleveland, C, C & St. L Ry. 
Co. V. Bement-Rea Co, 154 N.E. 
32, 86 Ind App 67, rehearing de¬ 
nied 155 NE 46, 86 Ind App. 67. 
SD—Beck V Chicago, M & St P. 

Ry Co, 164 NW 74, 39 S D 297. 
Tex —Quanah, A & P. Ry Co v 
Novit, Civ App, 199 S.W. 496— 
Houston & T. C. Ry. Co v. Iver¬ 
sen, Civ.App, 196 S.W. 908 
Utah—Wilson v. Hines, 196 P. 1007, 
58 Utah 38 
10 CJ. p 404 note 75. 

29. Ark —Chicago, R. I. & P. Ry 
Co V Albert Pfeifer & Bro, 119 
S.W. 642. 90 Ark. 524, 22 L.RJL, 
NS., 1107. 


Ga—Southern Ry. Co. v Bunch, 102 
S.E 462, 25 GaApp 45. 

La—United Pants Mfg. Co. v. Amer¬ 
ican Ry. Express Co., 2 La App. 7. 
10 C J. p 307 note 95. 

30. Miss.—American Ry Express 
Co. V. Pitts, 91 So. 571, 128 Miss. 
875. 

10 C J. p 309 note 9. 

The Corpus Jiuis teict has been 
quoted with full approval m Ameri¬ 
can Ry Express Co. v. Pitts, 91 So 
570, 128 Miss- 875. 

31- Ohio—^Roadway Express v. Fi¬ 
delity & Guaranty Fire Corpora¬ 
tion, 3 NE.2d 805, 52 Ohio App. 
401 

32. Minn—^Davis v. Aslesen, 206 N- 
W. 405, 165 Minn. 239. 

33- Mo—Amber v. Payne, App, 239 
SW 588. 

It is no defense that no proof of 
the shipper’s right to divert had 
been made to the earner before it 
agreed to divert the shipment, it not 
having exacted any such proof, to 
which it was entitled if it had seen 
fit to require it—Amber v. Payne, 
Mo App, 239 SW. 588 

34- N.T.—Sterling Button Co. v. 
Barrett, 171 N T.S 326 

35. Tex—^ulf. a & S. F. Ry. Co v. 
Kempner, Com App, 282 S.W 795, 
reversing, Civ.App., 275 S.W. 459. 
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not delivered, but sold for charges, the title of the 
assignee of the bill of lading became absolute on 
notice that the person to be notified, as indicated on 
the bill, refused to accept the goods, and it was 
the duty of the assignee to pay the charges and 
take the goods, especially if the diversion was not 
the cause of such refusal and the carrier was not 
responsible for the diversion.36 

The carrier's liability for delivery to the wrong 
person, as affected by the consignee’s failure or re¬ 
fusal to accept the goods, is discussed supra § 174 
c (1). 

b. Dnty to Notify Oonsignor 

The prevailing rule is that, on failure or refusal of 
the consignee to accept the goods, the carrier must give 
the consignor notice thereof. A few authorities, how¬ 


ever, hold that such notice is not necessary except under 
special circumstances. Where notice is given, the car. 
rier holds the goods as bailee, subject to the consignor’s 
order. 

By the weight of authority, affirmed by statute in 
some jurisdictions, it is the duty of a carrier to ex¬ 
ercise due diligence to give the consignor notice,^'^ 
Within a reasonable time,38 of the consignee’s fail¬ 
ure or refusal to accept the goods, if it could by 
the exercise of ordinary diligence have known of 
such failure or refusaL^s Some authorities, how¬ 
ever, have held that the duty of the carrier to give 
the consignor notice of the consignee’s failure or 
refusal to accept delivery depends upon the circum¬ 
stances, and is not absolute that, in the absence 
of any such requirement m the bill of lading, the 
carrier is tmder no duty to give notice to the con- 


36. S.C.—Liberty Nat. Bank v. 

Hines, 104 S.B. 313, 115 S.a 82. 
37- Ga—Atlantic Coast Line R. Co 
V. Ousley Co. 150 S E, 564. 40 
Ga.App. 555—Atlantic Coast Line 
B. Co. V. Ousley Co., 139 SB. 586. 
37 Ga.App. 215—Moor v. Southern 
Bac. Co. 132 SB. 920, 35 Ga.App 
288—Bailey v. Georgia B. B, 126 
SB. 896, 33 Ga.App. 526—Atlantic 
Coast Line B. Co. v. Henderson 
Elevator Co., 88 S.B. 101. 18 Ga. 
' A.pp. 279. 

Ohio.—Church v. Cleveland, G., C. & 
St. P. By. Co., 5 Ohio N-P.,N.S., 
585. 

OkL—Chicago, R. L & P. By. Co. 
V. Waldo, 216 P. 911. 912. 90 OkL 
185., 

Or.—Stoddard Lumber Co. v. Ore- 
gon-Washington R. & Nav. Co., 
165 P. 363, 84 Or. 399, 4 A-L.R. 
1275. 

Tex.—^Texarkana & P. S. By. Co. v. 
Twin City Products Co., Civ,App.,i 
208 S.W. 989, 990. 

10 CJ. p 270 note 25. 

Corpus Jiuls Is cited in support of 
the proposition slated in the text. 
Okl—Chicago, B. L & P. By. Co. 
V. Waldo, supra. 

Tex—^Texarkana & P. S. By. Co. v. 
Twin City Products Co., supra. 

To whom notice given 
Where goods are shipped to the 
consignor's order, and the bills of 
lading are sent to a bank at des¬ 
tination, su<dL hank is the consignor’s 
agent for the purpose of presentmg 
the draft only, and not for the puiv 
pose of receiving notice that the 
goods cannot be delivered.—Stoddard 
Lumber Co. v. Oregon-Washington R. 
& Nav. Co., 165 P. 363, 84 Or. 399, 
4 AL.R. 1275. 

"Order notify” hUl of 

(1) Where goods are consigned by 
a shipper to its own order, with di¬ 
rections to notify a person named, 
upon fWure of the carrier to de¬ 


liver the goods, it Is not sufficient 
that it notify such person; but it 
must notify the consignor, if the bill 
of lading is sufficient to show that 
he is the owner of the goods—Stod¬ 
dard Lumber Co. v. Oregon-Washing¬ 
ton R. & Nav. Co.. 165 P. 363, 84 
Or. 399, 4 A L.R. 1275. 

(2) Consignor is not chargeable 
with notice of failure of the person 
to be notified to accept goods, and 
earner must exercise due diligence 
in notifying consignor of such fail¬ 
ure—Atlantic Coast Line B, Co. v. 
Ousley Co., 139 S.W 586, 37 GaALpp. 
215. 

(3) Where shipper consigned goods 
to himself for delivery to another 
on shipper’s order, on refusal of 
third person to receive goods, ship¬ 
per became unconditional consigniee 
entitled to potice of arrival and rea¬ 
sonable time to make other disposi¬ 
tion thereof.—New Tork, P. & N. B. 
Co. V. Chandler, 106 S.B. 684, 129 
Va. 695. 

Applicability of statute 

Crawford & MLig. $ 909, requir¬ 
ing carrier to notify consignor of 
consignee’s refusal to accept freight, 
whereupon consignor must direct dis¬ 
position. does not apply to ship¬ 
ment consigned to one not known to 
the earner’s agent, so as to author¬ 
ize delivery to person for whom in¬ 
tended on receipt of mformation as 
to his identity m response to tele¬ 
gram requesting advice as to disposi¬ 
tion—^Missouri Pac. R. Co. v. Toll, 
261 S.W. 652, 164 Ark. 327. 

3& Ark.—Missouri Paa B. Co. v. 

Myers, 293 SW. 15, 173 Ark.. 747. 
Ohio.—^Davis V. Oswald & Taube. 149 
NB. 861, 113 Ohio SL 499, certio- 
ran denied Mellon v Oswald & 
Taube, 46 SCt. 354, 270 U.S. 658, 
70 L Bd. 785 

Or—Stoddard Lumber Co. v. Oregon- 
Washington B & Nav. Co.. 165 P. 
363, 84 Or. 399, 4 A.LR. 1275. 

358 


39- Ark —^Missouri Pac B Co. v. 
Myers. 293 SW 15, 173 Ark 747. 

Tex—Missouri, etc., R. Co. v. Jen¬ 
kins, 80 SW 428, 35 TexCivApp 
429. 

Corpus Juris is quoted in Missouri 
Pac. R* Co. V. Myers, 293 SW. 15, 
18, 173 Ark 747, as authority for 
this rule. 

Absence of express refusal 

A railroad was under no obligation 
to seek further instructions from 
shipper with regard to watermelon 
shipment, although consignee exam¬ 
ined shipment and made no effort to 
accept it, in absence of express re¬ 
fusal of shipment by consignee.— 
Sowega Melon Growers Ass’n v. Pere 
Marquette By. Co., Ga»App., 194 S. 
E. 917. 

40- N.T.—Porter v. Pennsylvania B. 
Co., 215 N.T.S. 727, 217 App Div. 
49—^Markowitz v. New York Cent. 
R. Co, 172 NT.S. 233. 

Tenn.—Bpstem, Henning & Co v. 
Nashville, Chattanooga & St Louis 
By. Co., 4 Tenn App 412. 

Question of fact for jury 
Whether carrier violated duty in 
not notifying seller of buyer’s re¬ 
fusal to accept shipment was held 
to be a question of fact for the 
jury.—^Porter v. Pennsylvania R. Co, 
231 N.T.S. 432, 224 App Div. 440— 
Porter v. Pennsylvania R. Co, 215 
N.T.S 727, 217 App Div. 49. 

Effect of provislou of demurrage 
tariff 

Provisions of railroad’s tariff re¬ 
lating to notice to consignor for pur¬ 
poses of demurrage charges do not 
fix definitely the duty of the ear¬ 
ner to notify consignor of consig¬ 
nee’s failure to accept shipment, but 
IS at least a recognition of the duty 
to give notice under certain circum¬ 
stances, and a person familiar there¬ 
with may have right to rely on such 
notice —^Porter v. Pennsylvania B- 
Co., 216 N.TS. 727, 217 App.Div. 49. 
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signor,unless, under the circumstances of the par¬ 
ticular case reasonable care requires that notice be 
given,^2 or unless the consignor exercises the right 
of stoppage in transitu.^* So it has been held that 
notice to the consignor is not necessary even though 
required by a rule of the carrier,^^ and that the 
duty to give such notice is not imposed by thd pro¬ 
visions of the Carmack amendment relating to in¬ 
terstate transportation.'*® Notice of the consignee’s 
failure or refusal to accept the goods is excused 
where the consignor obtains timely notice from oth¬ 
er sources,^® or where the consignee merely neg¬ 
lects to accept or unload the goods, but promises 
to do so shortly, or gives other indications of that 
purpose,'*^ or where at the time the goods were 
left with the carrier for transportation the con¬ 
signor did not disclose his name and residence.^® 

Where goods are shipped to the consignor’s or¬ 
der, with directions to notify the purchaser of the 
goods, the carrier cannot extend credit to the pur¬ 
chaser but must give notice of nonacceptance not 
later than the day following that on which the 


goods were offered to him.^® If the bill of lading 
provides that the purchaser shall have ten days 
within which to pay for the goods, the carrier need 
not give notice imtil after the expiration of such 
period.®® 

The return of a draft and bill of lading to the 
shipper, with notice that the draft has not been 
paid, is sufficient notice to him that the goods have 
not been accepted by, or delivered to, the con¬ 
signee.®^ 

Upon failure, without excuse, to give the con¬ 
signor notice of the consignee’s refusal to accept the 
goods, the carrier is liable to the consignor for the 
resulting damages,®^ and the burden is on the car¬ 
rier to show facts relieving it from the duty to give 
notice.®^ 

It has been held, however, that, even if it was 
the duty of an initial carrier to dehver the goods 
to the consignee rather than to a connecting car¬ 
rier, and to give the consignor notice of the con¬ 
signee’s refusal to accept delivery, the mere failure 


41. U.S.—Trinidad Bean & Elevator 
Co- V. Pennsylvania B. Co., C.CA. 
Pa., 72 P 2d 371—^Trinidad Bean 
& Elevator Co. v. Pennsylvania K. 
Co., B.CPa., 8 F.Supp. 88$. 

Pa.—McCarOiy v. Pennsylvania R. 
Co., 97 Pa.Super. 570—Keystone 
Pub. Co. V. Pennsylvania R. Co., 
78 Pa.Super. 486. 

Contra Pineburg' v. American Ex- j 
press, 71 Pa Super. 407—Caps v. 
American Express, 2 Pa.Dist. & 
Co. 9. 

'Votlfy party" not consignee 
Where bill of ladmi: named ship¬ 
per as consignor and consignee, with 
directions to notify third person, 
such person was not a “consigfnee" 
as regards carrier’s alleged duty to 
notify shipper of such person’s fail¬ 
ure to respond to notice.—Trmidad 
Bean & Elevator Co. v. Pennsylvania 
R. Co., aCJLPa., 72 P.2d 371. 

42, Tenn—Epstein Hennings & Co. 
V. Nashville^ Chattanooga & St. 
IjOUis Ry. Co, 4 Tenn App. 412 
—Kremer v. Southern Express Co., 
6 Coldw. 356. 

10 C.J. p 270 note 26. 


In arew Tork 

(1) The rule stated in the text has 
been affirmed—Wien v. New York 
Central, 152 N.YS. 154, 166 App.Div. 
766—^Markowitz v. New York Cent. 
R. Co., 172 N.Y.S. 233. 

(2) On the other hand, it has been 
held that the better opinion is that 
the carrier is bound to presume, from 
the consignee’s refusal to accept the 
goods, that the consignor is still 
the owner thereof, and, to relieve it¬ 
self from liability as earner, it 


should store the goods and notify 
the consignor.—^Pine v. Barrett, 142 
N.Y S. 533, 81 Misc. 234—Sterling 
Button Co- V. Barrett, 171 N.Y S. 326 
—Sauer v. ILiehigh Valley R. Co, 
150 N.Y.a 977. 

(3) Even if bankruptcy of consig¬ 
nee, coupled with his failure to ac¬ 
cept, he a special circumstance re¬ 
quiring carrier to give notice to 
consignor, loss because of the goods 
being specially made for consignee, 
and havmg no market value, could 
not be due to failure to give the no¬ 
tice, having already occurred.—Mar¬ 
kowitz v. New York Cent B. Co., 172 
NY.S. 233. 

43- Pa.—^Mull V- Pennsylvania R.' 

Co., 38 Pa Super. 416. 

10 C.J. p 270 note 27. 

44. Tenn —^Epstein Henning & Co. 
V. Nashville, Chattanooga & St. 
Louis Ry. Co., 4 Tenn.App. 412. 

45. Tenn.—Epstein Henning & Co. 
V. Nashville, Chattanooga & St. 
Louis Ry. Co., supra. 

46. N.Y.—Porter v. Pennsylvania 

R. Co. 215 N.Y.S. 727. 217 App. 
Div. 49. 

S.C.—Liberty Nat. Bank V. Hines, 104 

S. E. 313, 115 S.a 82. 

10 C.J. p 271 note 28. 

47- N.Y.—^Porter v. Pennsylvania R. 
Co., 215 N.Y.S. 727, 217 App.Div. 
49. 

10 C.J. p 271 note 30. 

48. Okl—Chicago, R. I. & P. Ry. 
Co. V. Waldo, 216 P. 911. 90 Okl 
185. 

10 C.J. p 271 note 29. 

359 


Corpus JUxis is cited in Chicago. 
R. L & P. Ry. Co. V. Waldo. 216 P. 
911, 912, 90 OkL 185, in support of 
this proposition. 

The right to notice Is slight in 
such case.—Porter v. Pennsylvania 
R. Co. 215 N.Y.S. 727, 217 AppDiv. 

49. 

49- Or.—Stoddard Lumber Co. v. 
Oregon-Washington R. & Nav. Co., 
165 P. 363, 84 Or. 399. 4 A.LR. 
1275. 

50- Or.—Stoddard Lumber Co. v- 
Oregon-Washingrton R. & Nav. Co., 
supra. 

51. N.Y.—Lodge & Dent Mfg Co. v. 
Pennsylvania R. Co.. 162 N.YS 
549, 175 App.Div. 823. 

50. €ra.—^Atlantic Coast Line R. Co. 
V. Ousley Co., 150 SE. 564, 40 Ga. 
App. 555—Atlantic Coast Line R. 
Co. V. Ousley, 139 SE. 586, 37 
App 215. 

Under Ark<-it«n8 statute 

(1) Givmg right of action for fail¬ 
ure to notify consignee, the dam¬ 
ages could be only such as, in par¬ 
ties’ contemplation, would reason¬ 
ably and probably result from rail¬ 
road agent’s failure promptly to give 
such notice -^Missouri Pac. R. Co. 
v. Armstrong. 44 S.W2d 1093, 184 
Ark. 1076. 

(2) Damages were assessable as of 
time of railroad agent’s fculure to 
notify consignee of arrival of ship¬ 
ment.—^Missouri Pac. R. Co. v. Arm¬ 
strong, supra. 

53. Or. — Stoddard Lumber Co. t- 
Oregon-Washington R & Nav. Co., 
165 P. 363, 84 Or. 399. 



§ 178 


CARRIERS 


13 C.J.S. 


to give such notice would not, of itself, constitute 

a conversion.54 

The necessity of notice to the consignor where 
the consignee refuses to accept a c. o. <L shipment 
is discussed infra § 186. 

Effect of notice. After the carrier has notified 
the consignor that the consignee has refused the 
goods shipped, it is liable only as a bailee it 
holds the goods subject to the consignor’s orders, al¬ 
though, the consignee may have given verbal di¬ 
rections for their return,®® and the consignor is 
bound to demand delivery of the goods to himself 
and to take charge of them.®^ 

c. Duty to Betam Goods 

On refusal or failure of the consignee to receive the 
goods, the carrier need not return them to the consignor 
unless ordered to do so; but if the carrier receives such 
order and fails to return the goods it will be liable for 
the loss in the absence of facts creating an estoppel. 
Payment of charges may be required as a condition 
precedent to a return of the goods. 

It is not the duty of a carrier, upon failure or 
refusal of the consignee to receive the goods, to re¬ 
turn them to the consignor unless ordered to do 
so;®* but the carrier may undertake to transport 
the goods back to the shipper,®® or the consignor 
may order the goods returned to Jiim;®® and if the 
carrier on receiving such order acquiesces therein, 
but takes no action for several months, during 
which time the goods are destroyed by fire in a 
warehouse where they were stored, the carrier is 
liable for the loss;®i but it has been held that, un¬ 
less there is an absolute denial by a carrier of a 


shipper's right to a return of the goods, or unless 
the excuses for failure to return are unreasonable, 
inconsistent, or made in bad faith, there can be 
no conversion by the carrier, even on clear proof 
of demand by the shipper and failure to retum.®2 
Where the consignee wrongfully refuses to receive 
the goods and the carrier returns them to the con¬ 
signor, on his order to do so, the consignee is es¬ 
topped to sue the carrier for conversion.®® The 
refusal of the owner of goods consigned to himself 
to accept the same constitutes an abandonment 
thereof, and precludes him from thereafter assert¬ 
ing that the carrier has converted them, no matter 
what disposition the carrier makes of them.®^ 

Where at the request of the consignee the car¬ 
rier holds a shipment in its freight station, and 
during this time an order of stoppage in transit 
is received from the consignor’s assignee, and de¬ 
mand is made for a return of the shipment, the 
carrier is not bound to return the goods until it 
has received payment of both outgoing and return 
charges.®® 

§ 179. - Duty to Warehouse Goods and 

Corresponding Liability of Ware¬ 
houseman 

Upon failure or refusal of the consignee to receive 
the goods, it is the carrier’s duty to store them, and 
where such duty is performed the carrier becomes liable 
only as warehouseman or bailee. 

Where the consignee fails or refuses to receive 
the goods shipped, it is the duty of the carrier to 
store the goods either in its own warehouse or in 
that of some responsible third person,®® at the ship- 


&L Ala.—Ocean S. S. Co. of Savan¬ 
nah V. People's Shoe Co., 81 So 
241, 202 Ala 594, conformed to 81 
So. 245, 17 AlaJkpp. 34. 

Xrotlce from i-nitiai carrier 

A^ssumlns that consignor of Inter¬ 
state shipment was entitled to notice 
of storage of goods in a warehouse, 
consignee havmg refused to accept 
the goods, notice from initial earner 
to consignor was sufficient, m view 
of the Carmack Amendment—Ocean 
S S. Co. of Savannah v. People’s 
Shoe Co, 81 So. 241, 202 Ala. 594, 
conformed to 81 So. 245, 17 Ala.App. 
34. 

55l Ark —Missoun Pac. R. Co. v. 

Myers, 293 S.W. 15. 173 Ark. 747. 
N.Y.—^Langsdorf v. New York Cent, 
etc., B. Co., 142 N.Y.S. 336. 81 Misc. 
144. 

Corpus Juris is quoted in Missoun 
Pac R. Co. V. Myers, supra^ as au¬ 
thority for the rule stated m this 
and the following texts. 

S6k Ga.—Cincinnati. N. O. & T. P. 


Ry. Co. V. Malsby Co.. 96 S.B. 710, 
22 Ga.App. 595 

57- Ark.—^Missouri Pac. R. Co. v. 

Myers. 293 S.W. 15, 173 Ark. 747. 

10 C J. p 271 note 33. 

581 m.—Louisville, etc, R. Co. v. 

Heilpnn, 95 IllApp 402. 

La.—^Monroe Mfg Co. v. New Or¬ 
leans, etc, R. Co.. 4 La.App., Or¬ 
leans, 126. 

59n Pa.—Aronson v. Cleveland, etc, 
R. Co, 70 Pa. 68. 

Pleading construed 

An allegation that defendant un¬ 
dertook to transport the goods back 
to the shipper on failure of the con- 
sigrnee to accept was held not to 
show liability as warehouseman but 
as common carrier —Aronson v. 
Cleveland & P. R. Co., 70 Pa. 68. 

88 . Ohio —Freiberg v. Cleveland, 
etc, R. Co, 30 Ohio Cir Ct. 669. 

ei. Ohio —^Freiberg v. Cleveland, 
etc., R. Co, suprsw 
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€8. Ohio.—Rubin v. Wells Fargo 
Bxpress Co., 85 N.Y.S. 1108. 

10 C.J. p 271 note 37. 

63. Ala.—Stafsky v. Southern R. 
Co., 39 So. 132. 143 Ala. 272 

64u Ill.—^Illinois Cent. R Co. v 
Carter, 46 N.E. 374, 165 Ill. 570, 36 
LRA. 527. 

Wash—Beedy v. Pacer, 60 P. 56, 22 
Wash. 94. 

©5i. N.Y.—O. K. Display Fixture Co. 
V. American Ry. Exp. Co., 201 NY. 
S. 266, 121 Misc. 816. 

68 . XT S.—^Estherville Produce Co. v. 
Chicago. R I. & P. R Co, CLCA 
Iowa, 57 F 2d 50. 

Ala—American Ry. Express Co. v. 
Mobile Importing & Trading Co., 
108 So. 238, 239, 214 Ala. 420— 
American Ry. Express Co v. Hen¬ 
derson. 107 So. 746. 214 Ala. 268— 
Louisville & N. R Co. v. B F 
Roden Grocery Co., 96 So. 912, 914, 
209 Ala.App 694 

Ark—^Yazoo & M V R. Co. v. Alt¬ 
man. 196 SW. 122, 129 Ark. 358— 
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per’s expense,®^ and to hold the goods subject to 
the order of the shipper®® for a reasonable time.®® 
It has no right to abandon the goods^® or unneces¬ 
sarily to expose them to loss or damage,^! nor to 
convert the freight to its own use or to dispose of 
it contrary to law.^2 The carrier is not required, 
however, to store the goods at the place of des¬ 
tination, but may remove them to the most con¬ 
venient and suitable place of storage, provided it 


holds itself ready to deliver on demand and in so 
doing, even without the knowledge or consent of 
the shipper, the carrier is not guilty of a conver¬ 
sion.*^® 

Where the carrier has complied with its duty to 
warehouse the goods, its strict common-law liabili¬ 
ty as insurer is at an end, and thereafter its rela¬ 
tion to the goods is only that of warehouseman or 
bailee,^'* and it is hound to the exercise of ordi- 


Tazoo & M V. R. Co. v. AltmPTi, 
187 SW 656. 124 Ark. 490—Chica- 
gro, R. I. & P. Ry Co V. Albert 
Pfeifer & Bro, 119 Ark 642. 90 
Ark. 524, 22 LRA.N.S.. 1107. 

Ga—^Bailey v. Georgia R. R, 126 S 
B 896. 33 GaApp. 526. 

Idaho—Columbia Motors Co. v Ada 
County, 247 P. 786, 788, 42 IdaJho 
678, 48 A L R. 950 

Iowa.—^Brunswick v IT. S. Express 
Co , 46 Iowa 677 

Tenn —^Epstein Henning & Co. v. 
Nashville. Chattanooga & St. Louis 
Ry Co, 4 Tenn App. 412 
W.Va —^Belknap v. Baltimore & O. 
R. Co, 91 SB. 656. 79 W.Va. 691, 
HI.A.1917D 916 
10 C J. p 269 note 19. 

Corpus Jlixis is quoted with ap¬ 
proval in support of this rule and the 
rules stated m the several follow¬ 
ing notes. 

Ala.—^American Ry, Express Co v. 
Mobile Importing & Trading Co, 
supia—American Ry. Express Co. 
V Henderson, supra—^Louisville & 
N. R. Co V B. P. Roden Grocery 
Co., supra. 

Idaho—Columbia Motors Co. v. Ada 
County, supra. 

Where consignee or indorsee of bill 
of la'iing caT«™ot be found it is car¬ 
rier's duty to retain goods until 
claimed, or store them m a ware¬ 
house for and on account of owner, 
who IS prima facie consignee or in¬ 
dorsee.—Ocean S. S.\!o. of Savannah 
V. People's Shoe Co, 81 So. 241, 202 
Ala 594, conformed to 81 So. 245. 17 
Ala App 34 

Effect of statute 

The New York Railroad L. § 68, 
authorizing carrier to deliver un¬ 
claimed merchandise to warehouse 
company or person engraged in ware¬ 
house business, is merely permissive 
and for carrier's benefit, and Imposes 
no duty on it so to deliver property 
instead of storing it in its own ware¬ 
house.—^Erie R. Co. v. P Eaeser & 
Son Co, 215 N.T.S. 576, 216 App Div. 
500, reversmg Erie R Co. v. P 
Kieser & Son Co. 211 N.Y.S. 362, 125 
Misc. 283. 

Tnuuqpoztation, as regulated by 
the Interstate Commerce Act as 
amended by the Carmack amendment, 
includes all services of connecting 
carrier as warehouseman of the 


goods after arrival at point of desti¬ 
nation. and before actual delivery to 
consignee —Pleshnar & Adar v 
Southern Ry Co, 127 SB 768, 160 
Ga 205, answers to certified ques¬ 
tions conformed to 128 S E 78, 33 
GaApp 823. 

67- Iowa —Bstherville Produce Co 
V. Chicago. R I & P. R. Co.. G. 
CAIowa, 57 P2d 50. 

Tex—^Reed v. Southern Pac. Co, Civ. 
App. 99 S.W.2d 1026, error dis¬ 
missed. 

GSL Ala—American Ry. Express Co. 
V Mobile Importing & Trading Co, 
108 So 238. 214 Ala 420—Louis¬ 
ville & N. R Co. V. B. P Roden 
Grocery Co, 96 So. 912, 209 Ala 
694 

Ga—^Moor v Southern Pac Co., 132 
S E 920, 35 Ga App 288—^Bailey v 
Georgia R R, 126 SE 896, 33 Ga 
App 526—Atlantic Coast Line R 
Co. V. Henderson Elevator Co, 88 
SE. 101, 18 GaApp. 279 
Idaho—Columbia Motors Co. v. Ada 
County, 247 P. 786, 42 Idaho 678, 
48 A.L.R. 950. 

Iowa —^Brunswick v. H. S. Express 
Co, 46 Iowa 677, 

10 C J. p 270 note 20. 

69. Ala,—American Ry. Express Co. 

V. Mobile Importing & Trading Co, 
108 So. 238, 214 Ala. 420—Louis¬ 
ville & N R Co. V. B F Roden 
Grocery Co., 96 So. 912. 209 Ala 
694. 

Idaho—Columbia Motors Co, v. Ada 
County. 247 P. 786, 42 Idaho 678, 
48 ALR 950 

Tex—^Houston & T. C Ry. Co. v. J. 

W. Geer & Sons. Civ App., 236 SW. 
199. 

10 C.J. p 270 note 20. 

70. Ark—^Yazoo & M. V. R. Co. v 
Altman, 196 S.W. 122, 129 Art 358 
—^Yazoo & M V. R Co V. Altman. 
187 SW. 656, 124 Ark. 490—Chi¬ 
cago. R I & P Ry. Co, V. Albert 
Pfeifer & Bro. 119 SW. 642. 90 
Ark, 524. 22 L.RA..N.S. 1107 

Idaho—Columbia Motors Co v. Ada 
County. 247 P. 786, 42 Idaho 678, 
48 A.L R 950. 

N.Y.—^Porter v. Pennsylvania R Co, 
215 N.Y.S 727. 217 App.Div. 49 
Tenn —^Epstein Henning & Co. v. 
Nashville, Chattanooga & St. Louis 
Ry. Co., 4 TennAjpp. 412. 

10 C.J p 270 note 21. 
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71. Idaho.—Columbia Motors Co. v, 
Ada County, 247 P. 786, 42 Idaho 
678. 48 A HR 950. 

N Y.—^Porter v Pennsylvania R Co , 
215 NYS 727. 217 App Div 49. 
Tenn —^Epstein Henning & Co. V. 
Nashville, Chattanooga & St. Louis. 
Ry. Co, 4 Tenn App 412. 

10 C-J. p 270 note 21. 

72- Ark—^Yazoo & M. V. R Co. v 
Altman, 196 S W 122. 129 Ark. 358 
—^Yazoo & M V. R Co v. Altman 
187 SW. 656, 124 Ark. 490—Chica¬ 
go. R L & P. .Ry. Co. V Albert 
Pfeifer & Bro,* 119 S.W. 642, 90 
Ark. 524, 22 LRA,N.S. 1107. 

Idabo.—Columbia Motors Co. v Ada 
County, 217 P. 786, 42 Idabo 678, 
48 ALR 950. 

10 C J p 270 note 22, 

73 - Tex—^Texas & N. O Ry. Co v. 
Patterson & Roberts, Civ.App. 192 
S.W. 585. 

74;. Ala—^Louisville & N. R Co. v. 
B. P Roden Grocery Co, 96 So 
912, 209 Ala. 694 

Ark.—Spears v Missouri Pac R Co.. 

39 SW2d 727. 183 Ark 945 
Ga —^Moor v Southern Pac Co , 132 
S B 920, 35 Ga-App. 288—^Bailey v. 
Georgia R R, 126 S E. 896, 33 Ga. 
App 526—Atlantic Coast Line R 
Co. V Henderson Elevator Co, 88 
SB 101, 18 GaApp 279 
Idaho—Columbia Motors Co. v. Ada 
County. 247 P 786, 42 Idaho 678, 
48 ALR 950 

N.C—^Efland Hosiery Mills v. Hmes. 

114 SE 472, 184 NC 356. 

Tenn.—^Epstein Henning & Co. v. 
Nashville, Chattanooga & St Louis 
Ry. Co., 4 Tenn App. 412. 

Tex.—^House v Soder. 36 Tex. 629— 
Reed v. Southern Pac Co. Civ. 
App, 99 S W 2d 1026, error dis¬ 
missed—^Houston & T C. Ry Co 
V. Iversen, Civ App, 196 S.W 908 
—American Express Co. v. Duncan. 
Civ App,, 193 S W. 411. 

10 C J. p 270 note 23. 

Corpus Juris is quoted in Louis¬ 
ville & N R Co. v B. P. Roden 
Grocery Co., 96 So. 912, 914, 209 

Ala. 694, as authority for this rule* 
and cited in Reed v. Southern Pac 
Co. Tex.CivApp., 99 SW.2d 1026, 
1028. 

If the goods are destroyed while Im 
the carrier’s possesideu more than a 
reasonable time after notice to con- 
sigrnee of arrival of shipment, and 
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nary care in preserving tliem,^5 although its liabili¬ 
ty as depositary, without any agreement for com¬ 
pensation, is for gross negligence only.^® Where, 
however, the shipper consigned goods to himself to 
he delivered to a third person on his order, refusal 
of such person to receive the goods when he had 
no written order from the shipper, authorizing de¬ 
livery to him, did not terminate the carrier’s liabil¬ 
ity as such or render it liable thereafter only as 
warehouseman, since on such refusal the shipper 
became the unconditional consignee, and as such 
was entitled to notice of the arrival of the goods, 
and a reasonable time thereafter within which to 
make other disposition thereof.^^ 

§ 180. Conversion by Carrier 

Whether a carrier is guilty of a conversion where 
it allows an unauthorized inspection of the goods, 
supra § 170, or delivers the goods to the wrong 
person, supra § 174, or at the wrong place, supra 
§ 176, is discussed in prior sections. The question 
of whether other acts of the carrier render it lia¬ 
ble for conversion is discussed infra § 181. 


§ 181. Acts Constituting Conversion 

and Rights and Liabilities Arising 
Therefrom 

a. In general 

b. Wrongful refusal to deliver 

c. Other acts 

a. In General 

To be liable for conversion a carrier must wrongfully 
exercise dominion over the property intrusted to it for 
transportation, by some affirmative act. Mere nondeliv¬ 
ery is not a conversion, nor is there a conversion where 
the property is lost. If the property is tendered to the 
consignee after demand, and before suit is brought, he 
cannot refuse to receive it and sue for conversion. 

Not every wrongful act on the part of the com¬ 
mon carrier authorizes an action against it for 
conversion.^* It is only the wrongful exercise of 
dominion over another’s property that constitutes 
a conversion,^* and a mere nonfeasance or failure 
_to perform a duty imposed by contract or implied by 
law is not a conversion.*® Mere nondelivery does not 
constitute a conversion ;*^ there must be proof of an 
actual conversion, not one implied from a failure to 
deliver.** So, the loss or destruction of the goods. 


after consignee failed to pay freight 
and receive the tickets entitling own¬ 
er to possession, the earner's liabil¬ 
ity is that of a warehouseman — 
Houston & T C. Ry. Co, v. J. W 
Geer & Sons, Tex.Civ.App., 236 S.W. 
199. 

Effect of provisions in bUl of 

(1) Where a bill of lading: provid¬ 
ed that property not removed forty- 
eight hours after notice of its ar¬ 
rival might be kept, subject to 
charge for storage and to carrier’s 
responsibility as warebouseman only, 
upon failure of a consignee to re¬ 
move goods withm forty-eight hours 
«^ter notice from final carrier, liabil¬ 
ity of initial carrier as carrier ceas¬ 
ed.—Dodge & Dent Mfg Co. v. Penn¬ 
sylvania R. Co.. 162 N.T.S. 549, 175 
AppDiv. 823. 

(2) Under a bill' of lading provid¬ 
ing that property not removed by the 
person entitled to receive it within 
forty-eight hours after notice of ar¬ 
rival might be stored in a licensed 
warehouse at the cost and risk of 
the owner, a licensed warehouseman, 
to whom the carrier delivered the 
goods on peiformance of the con¬ 
tract of shipment and the consignee’s 
refusal to accept and the shipper’s 
failure to care for them after notice, 
was the agent of the shipper, 
through his own default, and was not 
the agent of the carrier—^Model Mill 
Co. V. Carolina, C. & O. Ry. Co., 188 
S.W. 936, 136 Term. 211. 

Storage not negligence 

Where goods were refused by con¬ 


signee, it was not negligence for 
the carrier, as expressly allowed by 
the contract, to store them in a pub¬ 
lic warehouse, where they were dam¬ 
aged by fire thereafter.—is’fliaTid Ho¬ 
siery Mills V. BDmes. 114 S.E. 472, 184 
N.C. 356. 

75u Idaho.—Columbia Motors Co v 
Ada County, 247 P, 786, 42 Idaho 
678, 48 ADR 950. 

10 C.J. p 270 note 24. 

70. Tenn—OBpstein Henning & Co. 
V. Nashville, Chattanooga & St. 
Louis Ry. Co., 4 TemuApp. 412. 

77- Va.—New Tork, P. & N. R Co. v. 
Chandler, 106 SB. 684, 129 Va. 
695. 

78. W.Va.—Dudley v. Chicago, etc., 
R. Co., 62 SB 718, 58 W.Va. 604, 
112 AZU.S.R 1027, 3 Ii.R.A.,N.S, 
1135. 

TO- Neb —Colley v. Chicago & N. W. 

Ry. Co.. 187 NW. 98, 107 Neb. 864 
10 C J. p 271 note 42. 

Repossession of goods 

As regards liability to shipper, 
carrier, after delivering shipment to 
and receiving payment from con¬ 
signee, has no lawful right to re¬ 
possess Itself of property-—^Balti¬ 
more & O. R Co. V. McGill Bros 
Rice Mill, 46 S.W.2d *651, 185 Ark, 
108. 

Successor cazxier 

While a consignor of a shipment, 
delivered to a earner which after¬ 
ward goes out of business and is 
succeeded by another carrier may 
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not, where there is no privity of con¬ 
tract between him and the latter 
earner, recover against such carrier 
on the contract of shipment, yet, 
where the shipment was not lost 
through fault of the original carrier, 
but was delivered by the original 
carrier to the carrier succeeding to 
its business, and was by the latter 
lost, the consigrnor may recover 
against the latter carrier for the 
conversion of the shipment thus ac¬ 
tually had and received—American 
Ry. Bxpress Co. v. Archer, 104 S 
B. 92, 25 GaApp. 647. 

80. Ind.—Vandalia R Co. v. Upson 
Nut Co., 101 NE. 114, 388, 55 Ind. 
App. 252. 

Vt.—Oakdale Farms v. Rutland R 
Co., 158 A 678. 104 Vt- 279—Manly 
Bros. V. Boston & M. R R, 97 A 
674. 90 Vt. 218. 

There must he sax affirmative wrong¬ 
ful act 

Ind.—Vandalia R Co v. Upson Nut 
Co. 101 N.E. 114. 388, 55 Ind App. 
252. 

81. Ind.—Vandalia R Co. v. Upson 
Nut Co., 101 N.E 114. 388. 55 lud 
App. 252. 

NT.—^Magnin v. Dmsmore, 70 N.T. 
410, 26 Am R 608. 

Tex.—Panhandle &. S. F. Ry. Co. v. 

Tfllmsge, Civ.App, 206 S.W 862. 
Vt.—^Manly Bros v. Boston & M. R 

R. , 97 A 674, 90 Vt. 218. 

83- N.T—Miller v. Taylor. 164 N.T. 

S. 823. 100 Misc. 18. 
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even though resulting from the carrier's negligence, 
does not amount to a conversion, and the remedy 
for nondelivery in these circumstances is not by ac- 
tion for conversion but for breach of the duty to 
transport and deliver,** although it has been held 
that an action for conversion will lie agamst a car¬ 
rier for refusal to deliver goods under circum¬ 
stances indicating that the goods were stolen by its 
employees.** Likewise, as is shown mfra § 222, 
a mere delay in delivery, however unreasonable and 
long continued, does not, of itself, constitute a con¬ 
version. To constitute a conversion, however, it is 
not necessary that the carrier should have applied 
the properly to its own use, or that it should have 
derived any benefit therefrom, it being sufl&cient that 
it has dealt with the properly as if it were its own 
and in defiance of the owner's legal rights.*5 
Whether a demand and a refusal to deliver is es¬ 
sential to a suit for conversion is discussed infra § 
183 a. Even after demand, if the goods are ten¬ 
dered before suit brought, it is held by some author¬ 
ities, the consignee cannot refuse to receive the 
goods and sue for conversion, his sole remedy being 
an action for damages resulting from the delay,** 
although, on the other hand, it has been held that, 
after a conversion of the goods by a carrier, the 
consignee is not bound to receive them, and that 


any loss of the goods thereafter must faU upon the 
earner. *7 

b- Wrongful Refusal to Deliver 

(1) ' In general 

(2) What constitutes wrongful refusal in 

general 

(3) Requiring payment of charges 
(1) In General 

A wrongful refusal of a carrier to deliver the goods 
to the person entitled thereto is a conversion, and, after 
waiting a reasonable time, he may, on demand, sue 
therefor. 

A mere refusal by the carrier to deliver the goods 
is not conclusive evidence of conversion, although 
it may, in connection with other facts, establish it,** 
but the refusal of a carrier, without lawful excuse, 
to deliver the goods to the consignee or person 
rightfully entitled thereto, constitutes a conver¬ 
sion,** and after the consignee has waited a rea¬ 
sonable time he may, on demand, maintain an action 
for conversion.*® Even though the consignee has 
refused, under the influence of a mistake, to re¬ 
ceive goods from the carrier, he may maintain an 
action for refusal to deliver on his subsequent de¬ 
mand when they are still in the hands of the car¬ 
rier and no other rights have intervened.*^ Al¬ 


as. tJ.S.—Ijawrence Iieatber Co. v. 
Norton, LiiUy & Co., DG.N.T, 15 
F2d 101. 

N. Y —Salt Springs Nat. Bank v 
Wheeler, 48 N.Y. 492, 8 AmR. 564 
—Hawkins v. Hoffman, 6 Hill 586. 
41 Am.D. 767—Packard v. GetTnan. 
4 Wend. 613, 21 AmD. 166. 

Tex.—Williamson v. Texas & P. Ry 
Co., 166 SW. 692, 106 Tex. 294— 
American Ry. Bxpress Co. v. San¬ 
ta Anna Gas Co, CivApp., 250 S. 
W. 271, petition dismissed 44 S.Ct. 
3. 263 ir.S. 725. 68 LRd. 526. 

Vt —Oakdale Farms v. Rutland R. 
Co., 158 A- 678, 104 Vt. 279—Man- 
ley Bros. y. Boston & M. R R, 97 
A 674, 90 Vt. 218. 

10 CJ. p272 note 44. 

‘"Cause of action, if there be such, 
flows from default of the obligation 
of a common carrier.”—^Lowis Poul¬ 
try Co V New York Cent- R. Co, 105 
A 109. 110, 117 Me. 482. 

The negligence of a f^aixierv how¬ 
ever extreme, and the consequent 
loss of goods m its hands for trans¬ 
portation IS not alone sufficient to 
constitute conversion which requires 
that the act be positive and tortious 
—Colley V. Chicagd & N. W. Ry. Co, 
187 N.W. 98. 107 Neb. 864. 

Carrier not Uahle for conversion 
unless the conversion is by the ear¬ 
ner Itself.—Lawrence Leather Co. 


V. Norton, Lilly & Co, D C N Y, 15 
P.2d 101. 

84. N.Y—F. A Straus & Co. v. 

Canadian Pac. R. Co., 238 N.Y.S. | 
50, 227 App Div. 316, modifying 234 
N.YS. 622. 134 Misc. 439, and 

modified on other grounds 173 N. 
E. 564. 254 N.Y. 407- j 

85. Ala.—St. Louis & S- F. Ry. Co. 
V. Georgia, F. & A Ry. Co., 104 So. 
33, 213 Ala 108. 

10 CJ. p 272 note 43. 

8 GL Iowa.—Clark v- American Ex¬ 
press Co., 106 N-W. 642, 130 Iowa 
254. 

Tex.—Wells v. Hanson, 91 S.W. 321, 
41 Tex Civ.App. 321. 

10 C J, p 272 note 47. 

87. Ohio—Baltimore & O. R Co. v. 
O’Donnell. 32 NB. 476, 49 Ohio St 
489. 

88 . NHL—Hett v. Boston & M. R. 
R. 44 A 910. 69 NH. 139. 

10 C.J. p 272 note 54. 

Liability of lessor railroad for the 
refusal of its lessee to deliver 
goods to the consigrnee see C J.S 
title Railroads S 355, also 51 C J. p 
1093 note 7L 

The mere showing of a breach of 
contract by fhe carrier does not nec- 
essariy prove a conversion.—^Taugher 
V- Northern Pac. Ry. Co., 129 N.W 
747, 21 N.D. 111 


89- HS.—New York Cent. & H R 
R Co. V, Bank of Holly Sprmgrs, 
CCMiss, 236 F. 562, modified on 
other giounds 195 F. 456, 115 CC 
A 358. 

Neb—Shellenberg v. Fremont, E. & 
M. V. R. Co.. 63 N.W. 859, 45 Neb. 
487. 

N.Y—Leister v. Delaware, L. & W 
R. Co., 36 N.Y.S. 907, 92 Hun 342. 
Tex.—St Louis Southwestern Ry. Co. 
of Texas v. Kessmger, Civ App, 
72 S.W.2d 1105. 

10 C.J p 262 note 57. 

Delivery to holder of forged hill of 
lading 

Where a railroad company deliv¬ 
ered cotton to a holder of a forged 
bill of lading refusing to make de¬ 
livery to a bank, holder of the gen¬ 
uine bills of ladmg with drafts an¬ 
nexed, the company was gruilty of 
conversion, rendering it liable to the 
bank for the value of the cotton.— 
New York Cent. & H R. R. Co, v. 
Bank of Holly Springs, C.C Miss. 236 
F. 562, modified on other grounds 195 
F. 456, 115 C.CA 358. 

90l Iowa—mil ton v. Chicago, 

etc. R. Co., 72 NW. 536, 103 Iowa 
325. 

10 C J. p 272 note 50. 

91. Pa.—Bacharach v. Chester 

Freight lone, 19 A 409, 133 Pa. 

4f4. 
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though tjie transportation of goods by a carrier on 
the requirement of a person unlawfully in posses¬ 
sion thereof is not a conversion, as stated infra in 
subdivision c of this section, yet if the owner of 
the goods, before delivery, demands them, the car¬ 
rier is liable for conversion if it refuses such de- 
mand,®2 After liability of the carrier for conver¬ 
sion has been established, it may, with reference to 
third persons, treat the property as its own and it¬ 
self maintain an action for conversion of such prop¬ 
erty;®* and after the shipper has elected to treat 
the property as converted, on account of wrongful 
refusal to deliver, and has notified the carrier of 
such election, he is under no obligation to defend 
suits relating to the property or to aid the carrier 
in disposing of it.®^ 

(2) What Constitutes Wrongful Refusal in 
General 

A carrier’s refusal to deliver goods except on an un¬ 
reasonable or unlawful condition, or on the signing of a 
receipt containing an erroneous statement as to the 
condition of the goods, is a conversion. The mistaken 
or erroneous statement by the carrier that the goods 
have not arrived is also a conversion, although there is 
contrary authority. 

The refusal of a carrier to deliver goods except 
on a condition which is unreasonable or unlawful is 
equivalent to an absolute refusal and amounts to 
a conversion,®^ as where the earner demands ex¬ 
cessive or illegal freight or storage charges as ap¬ 
pears infra in subdivision b (3) of this section. 

a2. Nev.—Dixon v. Southern Pac. 

Co., 172 P 368. 42 NTev. 73. LRA 
191SD 960, affirmed 177 P. 14, 42 
Nev. 73, LRA1918D 960. 

93 . Iowa.—^TTamilton v- Chicago, 
etc, R. Co. 72 N.W. 536, 103 Iowa 
325 

Me—^Maine Stage Co. v. Dongley, 14 
Me 444. 

10 C.J. P 272 note 52. 

94- Kan.—Atchison, etc., R. Co. v. 

Schnver, 84 P. 119, 72 Kan. 550, 4 
LR.A.,N.S. 1056. 

95 - Neb.—^Pred P. Shields Co. v. 

Chicago & N. W. Ry. Co. 186 N.W. 

332, 107 Neb 472 

N.T—Dee v. Erie R Co, 158 N.Y.S 
730, 173 App Div 75. 

Tex—Panhandle & S. P. Ry. Co. v. 

Hubbard, CivAlPp., 190 S.W. 793. 

10 C J. p 273 note 55. 

Katnxe of condltton 

Where an electric motor was de¬ 
livered to a carrier for shipment, 
and the bill of lading acknowledged 
Its receipt in good condition, but 
when it reached its destination it 
was found to be damaged, whether 
the damage occurred before or after 
the motor was received by the ear¬ 
ner being disputed, and the con- 


However, if the refusal to deliver is qualified, and 
the qualification attached to the refusal is rea¬ 
sonable and made m good faith, it does not consti¬ 
tute a conversion.®® Since a carrier is not entitled 
to deliver the goods to a claimant who does not 
produce the hill of lading, as stated supra § 172, 
and is guilty of conversion for delivering to one 
not producing the bill, as shown supra § 174 a, a 
carrier is not guilty of conversion for refusing to 
deliver to a person demanding the goods, until such 
person reasonably shows his right to receive them 
by producing the bill of lading or otherwise.®^ The 
carrier is entitled to a reasonable time in which to 
investigate the claim of the person demanding de¬ 
livery.®* Where the consignee, holding a straight 
bill of lading, refuses to pay a draft for the price of 
the goods, but credits the amount on a claim against 
the consignor for prior defective shipments, the 
carrier is not liable to the consignee for conversion 
in diverting the shipment on the consignor’s or¬ 
der.®® The carrier has a right to demand a receipt 
for the goods as a condition of delivery,^ and may 
insist on a receipt for the entire consignment where 
it is ready for delivery,* but not before an oppor¬ 
tunity is afforded to determine that fact* On re¬ 
fusal of the consignee to sign a receipt stating that 
the goods were delivered in good condition when m 
fact they had been unreasonably delayed and im¬ 
properly cared for in transit, a sale thereof by the 
carrier constitutes a conversion.^ Failure of a car¬ 
rier to deliver a shipment to the consignee on de- 

provided for the surrender of the 
bill of lading- duly indorsed before 
delivery of the shipment. Where the 
goods were held ready for delivery 
on surrender of the bill of lading at 
the time of the commencement of the 
action, and where there was no de¬ 
mand for, or a surrender of, the or¬ 
der hill of lading, and plaintiit could 
have had the goods at any time if it 
had wanted them, there was no con¬ 
version by the carrier.—J. D. Owens 
Co. V. Chicago, R. I. & P. Ry. Co., 
171 NW. 768, 142 Minn. 487. 

SB. Minn—^Merz v. Chicago, etc., R 
Co, 90 NW. 7, 86 Minn. 33. 

10 C J. p 273 note 58. 

99. Mo—^Turner Lumber & Invest¬ 
ment Co V. Chicago, R I & P Ry. 
Co., 34 S.W.2d 1009, 225 Mo.App. 
1002. 

1- Iowa—Skinner v. Chicago, etc, 
R Co., 12 Iowa 191. 

2 . N J.—^Morris, etc., R. Co. v. 
Ayres, 29 N.J.Law 393, 80 Am.D. 
215 

3L Minn—Christian v First Div. St. 
Paul, etc., R. Co., 20 Minn. 21 

V. Louisville^ etc., R. 
Co.. 180 lll»A.pp. 104. 


signee demanded the motor and of¬ 
fered a receipt for it, hut the carrier 
declined to deliver it unless the con¬ 
signee would sign a receipt that it 
was turned over in good condition 
except “old break,” the refusal to 
deliver the motor to the consignee 
unless he would sign such a receipt 
constituted a conversion —^Fred F 
Shields Co. v. Chicago & N W Ry. 
Co, 186 N.W. 332, 107 Neb. 472. 

96. N.T.—^McEntee v. New Jersey 
Steamboat Co, 45 N.T. 34, 6 Am.R 
28. 

10 C.J. p 273 note 56. 

97- Ga—Sellers v. Savannah, etc, 
R. Co. 51 S.E. 398, 123 Ga 386. 
Pa—^Union Express Co. v. Shoop, 85 
Pa 325. 

Tex.—Gulf, etc, R Co. v. Freeman, 
Civ-App, 16 SW. 109. 

10 C J. p 273 note 57. 

19*0 conversioii. 

Plaintiff forwarded to its selling 
agent over defendant railroad a car¬ 
load of machmery by a straight bill 
of lading After the cax reached its 
destination, defendant, at plaintiff's 
request, substituted an order hill of 
lading, in which plaintiff was the 
consignor and consignee, and which 

364 


4. HL—Swift 



13 C.J.S. 


CAMBIEES 


% 181 


mand, on account of a temporary inability to make 
delivery, is not a conversion; such failure not be¬ 
ing an absolute refusal to deliver, but only a failure 
to deliver at a particular time.® 

A mere mistake of the carrier’s agent in stating 
to the owner of the goods shipped that they have 
not arrived does not amount to a conversion.® On 
the other hand, it has been held that where goods 
have actually arrived at their destination, and the 
consignee, having been notified of their arrival, 
makes demand therefor, the refusal of the carrier to 
deliver them, although on the ground that they have 
not arrived, constitutes a conversion.*^ 

Surrender of bill of lading. Under statutes re¬ 
quiring the carrier to deliver possession of goods 
to the owner on payment of freight charges as 
shown by the bill of lading, it has been held that 
the carrier has no right to impose as a condition of 
delivery the surrender of the bill of lading, but can 
require its production for inspection only, and its 
refusal to deliver the goods on tender of payment 
of freight charges as shown by the bill of lading 
constitutes a conversion.® It does not follow, it has 
been said, that the bill of lading should be surren¬ 
dered from the fact that it is required to be present¬ 
ed m order to obtain possession of the goods.® 

(3) Requiring Payment of Qiarges 

Requiring payment of lawful freight charges before 
delivery of the goods is not a conversion, but it is other¬ 
wise as to a refusal to deliver unless illegal, or exces¬ 
sive freight or storage charges are paid. 

As the carrier's lien for freight entitles it to re¬ 
tain possession until the freight is paid, it will not 
be guilty of conversion in making pa 3 ancnt of 
freight a condition of delivery.If, however, no 
valid lien for freight charges exists,^^ or excessive 
freight charges are demanded,^® a refusal to deliver 

5w Ga.—Central of Georgia Ry. Co. 
v. Leverette, 129 S E. 292, 34 Ga 
App. 304. 

6. Tenn.—^East Tennessee, etc, R 
Co. V. Kelly, 20 S.W. 314, 91 Tenn 
70S—^East Tennessee, etc, R. Co 
v Kelly, 20 S W. 312, 91 Tenn 699. 

30 AmS.R. 902, 17 L R.A. 691— 

Louisville, etc, R. Co. v. Camp¬ 
bell, 7 Heisk 253 

7- Ky —^Louisville & N. R Co. v. 

Lawson, 11 S.W. 511, 88 Ky. 496. 

8- Tex —^Dwyer v. Gulf, etc, R. Co , 

7 SW 504, 69 Tex 707—^Missouri, 
etc, R Co. V. Long, Civ.App, 167 
SW. 769. 

9- Tex —^Dwyer v. Gulf, etc., R. Co, 

7 S.W 504, 69 Tex. 707. 

19. N Y.—Chandler v. Beldan, 18 
Johns. 157, 9 Am.r>. 193. 


because of nonpayment of such charges wiU amount 
to a conversion, and this is so although only a 
small excess over the legal rate is demanded, and 
although the carrier’s agent acted honestly and m 
good faith in demanding the excess.^® It has also 
been held that where unlawful charges are demand¬ 
ed by the carrier, and the shipper offers to deposit 
the amount demanded with the understanding that 
he would pay the proper amount when ascertained, 
the carrier is guilty of conversion by withholding 
delivery, even though the shipper would have made 
the same tender if only lawful charges had been 
demanded, where it is also apparent that delivery 
would have been refused if the lawful charges had 
been tendered unconditionally.^^ There is a con¬ 
version if the carrier refuses to deliver the goods 
until payment not only of freight but also of charg¬ 
es for which It has no legal claim.^® So, where 
there is a positive refusal to deliver unless the con¬ 
signee pays illegal storage charges, the carrier is 
guilty of conversion, without any express or for¬ 
mal demand for the goods.^® 

c. Other Acts 

An unauthorized delivery without performance of 
conditions of the shipment or sale of the goods may con¬ 
stitute a conversion, as may or may not other acts.of 
the carrier, the question ordinarily being dependent 
upon the facts of the particular case. 

The carrier is guilty of a conversion when, con¬ 
trary to the orders of the shipper, it delivers the 
goods to the consignee without payment of the 
purchase price,^'^ as where goods are sent c. o. d., 
infill § 186, or without performance of other con¬ 
ditions.^® The misrouting of goods by the carrier 
will not constitute a conversion where plaintiff ac¬ 
cepted and paid the freight at destination on sever¬ 
al cars consigned by him^® Where, however, a 
carrier misdirects the shipment and attempts to 

them declines to deliver the goods, 
and sells them for the charges, there 
IS a conversion—^Panhandle & S. P. 
Ry. Co. V Hubbard, Tex.Civ App, 
190 S W. 793—^Pecos & N. T Ry Co 
V Porter, Tex.CivApp., 183 SW 98. 
13- Tex.—^Pecos & N. T. Ry Co v. 
Porter, supra 

14. TJ.S—Southern Pac Co. v. Pot¬ 
ter, CCAAriz., 26 P.2d 796 

15. Mass—Adams v. Clark, 9 Cush. 
215, 57 AmL. 41 

16. Neb.—Colley v. Chicago & N. W. 
Ry. Co., 187 NW. 98, 107 Neb. 864. 

17- Minn—^Jellett v. St. Paul, etc., 
R. Co, 15 NW. 237, 30 Mmn. 265. 

18- N.T —Gass v Astona Veneer 
Mills, 118 N.Y.S. 982, 134 App.I>iv. 
184. 

1^ Ill.—Shafton Co v. St. Louis, 
etc., R. Co, 174 IlLApp. 121. 


Va—^Norfolk & W Ry Co. v. Potter, 
66 SE 34, no Va 427. 

10 C J p 273 note 63. 

11. S C —^Miami Powder Co v Port 
Royal & W C. Ry Co., 16 SE 339, 
38 SC 78 

10 C J. p 273 note 67 
12 l Tex—^Panhandle & S F Ry. Co 
V Hubbard, Civ.App, 190 S W. 793 
Va—^Jennings Automatic Dump 

Body, Inc v. Virgninian Ry. Co., 119 
S.B. 147 151, 137 Va. 207. 

10 C J p 273 note 64 
Cozpns Jtuls is cited in Jennings 
Automatic Dump Body, Inc. v. Vir¬ 
ginian Ry. Co., supra, as authority 
for this rule. 

Sale of goods on. refnsal to pay ez^ 
cessive freight charges 

Where the earner demands exces¬ 
sive and illegal freight charges, and 
on the refusal of the shipper to pay 
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place the additional charge on the shipper, it is an¬ 
swerable to him in conversion.^® A carrier’s fail¬ 
ure to execute an order of diversion, which amount¬ 
ed merely to an order to delay completion of the 
transportation for two days, so that the shipment 
might reach its destination on a more favorable 
market, does not constitute a conversion.^! The 
fact that goods shipped in a sealed car are trans¬ 
ferred to another car for the convenience of the 
carrier, does not render it liable for conversion if 
the goods are actually transported to their destina¬ 
tion 22 A carrier removing animals injured by it 
during transportation for the purpose of having 
them treated is not guilty of converting them, al¬ 
though the removal was made over the objection of 
the shipper.23 The carrier’s refusal to spot cars 
at a designated point on its spur track as demanded 
by the consignee before paying the freight charges, 
is not a conversion where the freight charges were 
never tendered, the offer to give a check in payment 
did not include demurrage charges, and the check 
was never issued or tendered.24 A pipe line compa¬ 
ny which delivers oil to a purchaser thereof in ac¬ 
cordance with the directions of the seller is not lia¬ 
ble for conversion in so doing.^S 

Warehousing goods. As has already been indi¬ 
cated supra § 179, the carrier on transporting to des¬ 
tination may place the goods in a public warehouse, 
and such act will not constitute a conversion.^® 

Transportation of goods for one iUegaUy in pos¬ 
session. A carrier receiving goods from a person 
in actual, but illegal, possession thereof is not guilty 
of a conversion by reason of having transported the 
goods,27 even though it afterward restores them to 
such person,^® although, as stated supra § 181 b (1), 
the rule is otherwise where, before delivery, the real 


13 C.J.S. 

owner demands the goods, and such demand is re¬ 
fused. 

Refusal to accept goods for transportation may 
render the carrier liable to the consignee for con¬ 
version. Thus, where the seller of coal had loaded 
it on cars for transportation to the buyer, and had 
done all that was required by the usage of business 
to further the shipment, but the carrier wrongfully 
refused to sign the bills of lading or accept the 
coal for transportation, the buyer had a right of 
action against the carrier for conversion, and such 
right was not destroyed because the seller subse¬ 
quently, under compulsion, billed the coal to an- 
other.2® Qn the other hand it has been held that 
a railroad company, having a contract with a coal 
company to furnish coal for its engines on which 
the coal company was delinquent, was entitled to 
refuse to accept for transportation cars of coal con¬ 
signed to a commercial buyer, and to appropriate 
such coal to its own use under the contract, where 
it was necessary to enable the railroad company to 
operate its trains.^® 

Sale of goods. An unauthorized sale of the goods 
by the carrier constitutes a conversion.®! So a 
railway company’s act in disposing of a shipment 
of hogs after a lapse of only seven days, during 
which a connecting carrier refused to receive the 
shipment on account of a federal quarantine and 
the shipper refused to direct disposition, constituted 
a conversion where the shipment was sold in a mar¬ 
ket where the demand was slight and the prices low 
and the contract for transportation was such that 
the carrier could have claimed reimbursement for 
any cost occasioned in holding the shipment, and 
where it was not likely that the quarantine would 
last long.®® On the other hand, as discussed in § 
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2Q, Ala.—James v. Alabama Great 
Southern R. Co, 81 So 582, 202 
Ala. 640. 

21 . Va.—^ESastem Shore of Virgrinia 
Produce Exch. v. New York, P. & 
N- R. Co.. 126 S EL 674, 141 Va. 611. 

22 . Conn.—^Tucker v. Housatonic B. 
Co, 39 Conn. 447. 

23. Wash —Spokane Grain Co. v. 
Great Northern Bxpress Co., 104 
P. 794, 55 Wash 545. 

10 C-J. P 274 note 81. 

VA. Wis —^BJcDonald v. Chicagro & 
N W. By Co, 266 N.W. 246, 221 
Wis. 95. 

25w Tex.—^Texas Co. v. Beall, Civ. 
App., 3 S.W-2d 524, error refused. 

28. Ga—^Rome R. Co. v. Sullivan, 
14 Ga. 277. 

27- Nev.—Bixon v. Southern Pac. 
Co., 172 P. 368. 42 Nev. 73, UIUL.^ 


191SD 960, affirmed 177 P. 14. 42 
Nev. 73, LRA191SI) 960. 

Statute Inapplicable 

Acts 1920 c 23, reauirinff pipe lines 
as common earners to receive oil of¬ 
fered to them for transportation and 
to redeliver on order of the con¬ 
signor, does not apply to the liabil¬ 
ity of the pipe Ime company for con¬ 
version of oil, which did not belong: 
to the Consignor, transported by it 
before the statute was enacted.—^Hall 
v- Cumberland Pipe Lane Co., 237 S. 
W. 405, 193 Ky. 728. 

28. Mass—Gurley v. Armstead, 19 
NEi 389, 148 Mass. 267, 12 Am. 
S.R. 555, 2 LRA. 80. 

10 C J. p 274 note 80. 

29. Ala.—St Liouis & S. F. Ry. Co. 
V. Gteorgnia, P. & A. Ry. Co., 104 
So. 33. 213 Ala. 108. 
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30. XJ S.—Spnngrfleld Bigrht, Heat & 
Power Co. v. Norfolk & W. Ry. 
Co., D C.Ohio, 260 F. 254. 

31- Mo—^P. W. Brockman Commis¬ 
sion Co. V. Missouri Pac R. Co, 
188 SW 920, 195 Mo App. 607 

N J —Standard Liumber Co v. Penn¬ 
sylvania R. Co, 139 A. SSI, 6 N.J 
Misc. 21. 

NY—^Dobbins v. Delaware, Tit. & W 
R Go, 163 N.Y S. 849, 177 App.Div. 
132—^Liberty Sales Co. v. Davis, 
198 N Y S. 253. 

Ohio —^Pennsylvania R Co. v. Gentile 
Bros. Co, 191 N.EJ. 369, 47 Ohio 
App. 162, error dismissed 190 NB 
578, 128 Ohio St. 50. 

SC.—^Dowling: V. Seaboard Air'Line 
Ry., 93 S.B 863, 108 SC. 186. 

32. Md.—^Norfolk, etc., R Co v. 
Langrdon, 84 A. 473, 118 Md. 268. 
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48, the carrier may under the circumstances be un¬ 
der a duty to sell the goods in order to prevent loss 
to the shipper, such as in the case of perishable 
goods, and such a sale does not constitute a con- 
version,33 particularly where it is made in con¬ 
formity to statute and there has been a tender of 
the balance of the proceeds of sale after deduction 
for demurrage and advertising charges ;34 |,ut 
where notice must be given the shipper, a sale with¬ 
out such notice will constitute a conversion render¬ 
ing the carrier liable for the value of the goods as 
in other cases of conversion,35 unless the owner of 
the goods consents thereto.^® 

§ 182. * Waiver of Conversion 

The shipper or owner of the goods may waive the 
wrongful acts of the carrier which would otherwise 
be the basis for an action in conversion. 

The ratification or waiver of a misdelivery by 
the carrier is discussed supra § 174 c (3). Other 
acts of the carrier which would amount to a con¬ 
version of the goods may also be waived by the 
shipper or owner thereof.3^ Where a' shipper takes 
' possession of goods shipped with such knowledge 
and intention that a waiver of the carrier’s conver¬ 
sion by diange of the consignment results, he can¬ 
not recall the waiver.®* 

§ 183. • Actions for Conversion 

a. Conditions precedent 


b- Defenses 

c. Venue 

d. Parties and persons entitled to sue 

e. Pleading 

f. Evidence 

g- Trial 

a. Gondildons Precedent 

A demand for the goods and a refusal and a tender 
of the freight charges is necessary when and only when it 
IS requisite to establish the conversion. 

Ordinarily a demand for and refusal to deliver 
the goods is a condition precedent to the right to 
sue.®* No demand is necessary, however, where an 
actual conversion is shown^o and, since it is the 
duty of a carrier to deliver the goods to the con¬ 
signee in accordance with the contract of ship¬ 
ment, a earner wrongfully refusing to perform 
such duty is liable for conversion without a previ¬ 
ous demand.^1 If it appears that delivery was 
made to the wrong person, no demand is necessaiy 
because the evidence of the conversion is complete 
without it.^® So, where a carrier delivered to one 
other than the person to whom the bill of lading 
was indorsed for delivery of the goods on pa 3 mient 
of the draft, no demand is necessary to enable the 
indorsee of the bill to sue for conversion.^® Where 
the carrier was never in a position to make dehvery 
at the proper place, a demand is not a prerequisite 
to an action for conversion,^^ nor is a demand nec- 


33. Iowa.—E- H. Emery & Co, v. 
Ctaicaro, B. & Q. B. Co., 170 N.W, 
540, 186 Iowa 1156, rehearmg: de¬ 
nied 173 N.W, 12. 

34. Tex.—^Patterson & Roberts v. 
Quanah, A. & F. Ry. Co., Civ.App., 
195 S.W. 1163. 

35b TJ.S. —Merchants* & Miners' 
Transp. Co. v. Branch, C.CA.-Va„ 
282 P. 494, 496. 

Tex.—Patterson & Roberts v. Qua- 
nah. A. & P. Ry. Co., Civ.App., 195 
S-W. 1163. 

10 C J. p 107 note 77. 

The Corpus Jhxis text Ties been 
cited with full approval in Mar- 
chants' & Miners' Transp. Co. v. 
Branch, supra 

A statute providing: that, should 
any perishable property remain un¬ 
claimed, It shall he the duty of the 
earner to sell it at public auction 
after giving: five days’ notice super¬ 
sedes the common law with respect 
to the manner of selling, and a sale 
by a earner without the notice re¬ 
quired by statute was illegal, and 
might he made the basis of a suit for 
conversion, although the carrier com¬ 
plied with the common law rule with 
reference to the sale of goods.— 
Worth & B. C. Ry. Co. v. W. A. Na¬ 


bors Fruit Co, Tex.Civ.App, 200 S 
W. 420. 

30. Ala.—Boshell v. Receivers of 
St. liouis & S. F. R. Co., 76 So 
282, 200 Ala. 366. 

37. Keconsignment 

Where plamtifiC cousig:ned wool to 
itself at St. LiOuis, and wool was 
later consigned to plamtifC at Phila¬ 
delphia, plamtifTs claim for conver¬ 
sion at Philadelphia by ultimate car¬ 
rier waived any right based on con¬ 
version at SI. liouis by reconsigm- 
ment and ratified reconsignxnent.— 
Adams Seed Co. v. Chicago Great 
Western R Co.. 165 N.W. 367, 181 
Iowa 1052, IiRA1918B 622. 

I The consignee of a shipment of 
steel posts, who did not remove them 
from the station of delivery, and who 
had full knowledge that they were 
left by the railroad company exposed 
and unprotected, and after some had 
been stolen permitted the company 
to sell the remaiTider for storage 
charges without objection, was not 
entitled to recover for their conver¬ 
sion—Chicago Great Western R. Co, 
v. Bavis, D.C.Iowa, 1 F.2d 729. 

38. Mo.—People’s State Savings 

Bank v. Missouri, etc., R Co, 178 
S.W. 292, 192 MoApp. 614. 
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39. Mass.—Robmson v. Austin, 2 
Gray 564. 

Tex-—Panhandle & S. F. Ry. Co v. 

Talmage. CivApp, 206 S.W 862. 
Vt.—Manley Bros v. Boston & M. R. 

R., 97 A. 674, 90 Vt. 218. 

10 C.J. p 274 note 84. 

of carrier to deliver goods 
seasonably 

An action of tort for the conver¬ 
sion of goods will not lie against 
a carrier for omitting seasonably to 
deliver the goods, without a previ¬ 
ous demand.—Robinson v. Austin, 2 
Gray, Mass., 564. 

4a Ga—Seaboard Air Line Ry. Co- 
V. Roherds, 159 S.B. 742, 43 Ga. 
App. 558. 

41- Tex—Ajmerican Ry Express Co. 
V Santa Anna Gas Co, Civ.App., 
250 SW 271, petition dismissed 44 
set. 3, 263 TJ.S. 725, 68 L Ed 526. 

42. Tex—Gulf, etc, R. Co. v. 
Humphries. 23 S.W. 556, 4 Tex Civ. 
App. 333. 

10 C.J. p 275 note 86. 

43- Ala.—Southern Ry. Co v Hai^ 
ris, 80 So. 101, 202 Ala^ 263. 

44. Mmn—^Thompson, Felde & Co. 
V. Great Northern Ry, Co., 170 N. 
W- 708, 142 Minn. 60. 
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essary where the carrier refuses to deliver except 
on the payment of unauthorized freight charges.^® 
A specific tender of the charges is not required 
where the acts of the carrier show that such tender 
would have been refused;^® and, where the refusal 
to deliver is for other reasons than the nonpa 3 mient 
of freight charges, an action for conversion will he 
without a previous demand or payment of such 
charges.'^^ So a consignor’s failure to tender the 
freight charge does not preclude an action against 
the carrier for conversion in delivering the goods 
after stoppage in transit where the arrangement be¬ 
tween the carrier and shipper was such as fully to 
protect the carrier and there had been no request 
for or refusal to pay the charges.^* 

A carrier which wrongfully delivered goods with¬ 
out demanding surrender of the bill of lading is lia¬ 
ble in an action of conversion to a bank to which 
a draft on the consignee with bill of lading attached 
had been assigned, although the bank did not first 
exhaust its remedy against the drawer of the 
draft.49 

b. Defenses 

In general, matter to constitute a valid •defense must 
go to the establishment of the absence of a conversion. 

It is not a defense to an action for the conver¬ 
sion of the property of a consignee that the con¬ 
signor fraudulently misstated the weight of the 
goods, and that the consignee knew that the bill 

45- Waish—^Lee v. Fidelity Storagre 
& Trajttsfer Co, 98 P. 658, 51 Wash 
208. 

46- Okl—Atchison, T. & S. F. Ry 
Co V. Etherton, 145 P. 779, 45 Okl 
260. 

47- Mass—Wigrgin v. Boston, etc, 

R. Co, 120 Mass. 201—^Peebles v, 

Boston, etc., R. Co., 112 Mass. 

498 

48- Wash.—Cashmere Fruit Grow¬ 
ers' Union v- Great Noithem Ry. 

Co., 270 P. 1038, 149 Wash. 319, 
certiorari denied Great Northern 
Ry. Co. y. Cashmere Fruit Grow¬ 
ers' Union, 49 S.Ct. 347, 279 US. 

851, 73 LEd. 991. 

49- Tex—^Baker v. First Nat. Bank, 

Civ.App, 260 SW. 220. 

50- Mass—Wigrgin v. Boston, etc., 

R Co. 120 Mass 201. 

10 C J p 200 note 4. 

51- Mmn —Sleepy Eye Milling: Co. 

V Chicagro. etc.. R. Co, 137 NW. 

813, 119 Mmn. 199. 

52- Tex—Gulf, etc, R Co. v. Rot¬ 
ter, CivA-pp, 104 S.W. 402 

53- Minn —Cohen v Minneapolis, 
etc, R Co., 158 N.W. 334, 133 
Minn- 298. 


of lading stated the weight at less than it was and 
did not notify the earner thereof,50 or that a set¬ 
tlement by the carrier with the consignor had been 
made,®^ or that the consignee had not paid for the 
goods.®2 Restitution, if plaintiff assented thereto, 
IS, of course, a defense available to the carrier 53 
It IS, no defense that, after suit was commenced, 
the carrier offered to deliver the goods 54 jg ^ 
perfect defense for the earner to show that it has 
delivered the goods to the true owner or to the per¬ 
son entitled to their possession regardless of the bill 
of ladmg.55 The carrier, however, cannot defeat 
the consignee’s action by showing title in another 
without connecting itself with the right of such per- 
son.56 If the owner of the goods notifies the ear¬ 
ner of his ownership and that he believes a third 
person intends to steal and ship them as owner, the 
carrier, by avowing its intention to ship the goods 
if tendered to it, waives its right to defend an ac¬ 
tion by the owner for conversion on the ground that 
the description of the goods was insufficient to give 
it notice of the owner’s titlc.®^ Where a carrier re¬ 
ceived railroad iron for transportation m good 
faith without knowledge that it was the carrier’s 
own property and thereafter discovered such fact, 
the carrier could avail itself thereof as a defense 
to an action for conversion.®^ It is a good defense 
to a carrier’s liability for conversion of the goods 
consigned for shipment that the goods were seized 
and destroyed under the police power of the state.®® 

cept the groods tendered thereafter 
—^Pittman v. Fort Worth Warehouse 
& Storage Co., TexCivApp, 258 S 
W. 1105, motion granted 263 SW 
636. 

55- Mo—^Turner Lumber & Invest¬ 
ment Co V. Chicago, R I & P 
Ry. Co, 34 SW.2d 1009, 225 Mo 
App. 1002. 

Interpleader muLecesssuty 

In consignaeo's action agrainst cai> 
rier, defense that carrier recognized 
consignor's diversion order was 
available, although carrier had not 
required claimants to intei plead in 
legal proceeding—^Turner Lumber & 
Investment Co v Chicago, R I & 
P. Ry Co, 34 SW2d 1009, 225 Mo. 
App. 1002 

56- Mo.—^Buschow Lumber Co. v. 
Hines, 229 SW 451. 206 Mo App. 
681 

57- Nev—^Dixon v. Southern Pac. 
Co. 3 77 P. 14. 42 New 73. LllA 
1918D 960, affirming 172 P. 368, 
42 Nev. 73. LRA1918D 960 

58l N Y —Yalentine v. Long Island 
R Co, 79 N.E. 849, 187 N.Y. 121 
10 C J. p 275 note 95. 

59- Ark—St Louis, etc., R. Co v. 
Gans, 62 S.W. 738, 69 Ark 252. 


ITo acceptance 

Where consignee of apples, divert¬ 
ed on order of shipper, did not agree 
to accept another car delivered to 
it and not paid for, in lieu of that 
diverted, hut although not complain¬ 
ing of quality or kind of apples de¬ 
livered, would agree to nothing un¬ 
til its controversy with shipper over 
demurrage charges and quality of 
other shipments was settled, deliv¬ 
ery of such other car was not de¬ 
fense to carrier when sued for con¬ 
version. — Michael-Swanson-Brady 
Produce Co. v. Oregon Short Line R 
Co, 271 SW. 854. 219 Mo App 419 

54i Iowa.—Hamilton v. Chicago, M 

& St P R Co., 72 N.W. 536, 103 

Iowa 325 

10 C J. p 272 note 50. 

IKefusal to accept 

In an action for damages for con¬ 
version of household goods by a dray 
company employed to move plain¬ 
tiff’s belongings, that plaintiff, after 
the goods were taken, refused to 
accept them when tendered, either 
out of court or in, did not preclude 
her from recovery for such conver¬ 
sion, since, having been put to the 
expense of replacmg the goods con¬ 
verted, she was not obligated to ac- 
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In an action against a carrier for conversion by 
sale on refusal of the shipper to pay excessive 
freight, the fact that the shipper and his attorney 
purchased most of the property was immaterial.®® 

Matters relieving the carrier from liability for 
conversion because of delivery to a person not en¬ 
titled to the goods are discussed supra § 174 c. 

The motive which controlled the carrier in the 
conversion is no defense, although it may be shown 
where exemplary damages are claimed.®^ 

c. Venue 

An action for conversion by a carrier may be brought 
where the conversion occurred. 

An action against a carrier for the conversion of 
goods may be maintained in the county where the 
conversion took place, without regard to whether 
the carrier received the goods in interstate trans- 
portation.®2 If the conversion consists in failure 
to deliver at the designated destination, the action 
may be brought in the county where the failure to 
deliver occurred, that is, the county of destina¬ 
tion ®3 When goods are delivered to a carrier for 
shipment from one county to another, but the goods 
are not transported at all, and cannot be produced 
by the carrier, an action for conversion may be 
brought in the county where the delivery to the car¬ 
rier and the conversion took place.®^ 

d. Parties and Persons Entitled to Sue 

An action against a carrier for conversion must be 


brought by the person having title to or right to the 
possession of the goods. A person to whom the carrier 
has delivered the goods upon giving security to indemnify 
the carrier may intervene in an action against the car> 
rier by the consignee. 

As stated supra § 174 a, the shipper alone can sue 
for a breach of the contract by delivery of the 
goods to a person not entitled thereto; but where 
the consignee is the owner of the goods he is en¬ 
titled to sue for a conversion ®5 A person author¬ 
ized to take possession of the goods may maintain 
a suit against the carrier for conversion thereof, 
particularly where the carrier has accepted his re¬ 
ceipt for the goods, as under such circumstances 
the carrier cannot be heard to question his right 
to possession.®® Where plaintiff was the owner of 
the claim at the time suit was brought, he is entitled 
to maintain the action, although he was not the 
owner of the goods at the time of the conversion.®^ 
One to whom a bill of lading is negotiated, although 
as collateral security, is the proper party to sue for 
their entire loss from conversion by the carrier of 
the goods shipped, the bill of lading being indicia of 
title and operating to transfer the entire proper¬ 
ty.®® Since the delivery of goods to a carrier ordi¬ 
narily passes title to the consignee, the consignor 
has no right of action against the carrier for con¬ 
version in the absence of anything in the pleadings 
to take the case out of the general rule ®® 

Where, however, the consignor is also the holder 
of the bill of lading,*^® or is also the consignee,^^ 
he may maintain an action for conversion. Where 


GOl Tex—^Pecos, etc, R Co v. Por-’ 
.ter, CivApp, 1S3 SW 98. 

61. Tenn—^Roth Coal Co v Louis¬ 
ville & N. R Co., 215 SW. 404. 
142 Tenn 52. 

62- Ga—Georgia, etc, R. Co v 
Blisb Milling Co., 82 S E 784, 15 
GaApp. 142. 

63. Ga—^Davis v. Seigel, 111 SE 
439, 28 Ga.App. 418—^Burns v. Lou¬ 
isville & N. Ry. Co, 65 S E 582, 6 
Ga App 614 

64. Ga—Southern R Co v. Mom- 
son, 70 SE 91, 8 GaApp. 647. 

65. Ky.—^Louisville & N R Co v. 
Johnson, 10 SW2d 1104, 226 Ky. 
322. 

Mo —^Turner Lumber & Investment 
Co. v Chicago, R I & P Ry. Co, 
16 SW2d 705, 223 Mo App. 564— 
Buschow Lumber Co v Hines, 229 
S.W. 451. 206 Mo App 681. 

N.Y —^Koscherak Siphon Bottle 

Works V North & East River S. 
S. Co, 239 NY.S. 351, 135 Misc. 
635. 

Xight of property and possessioiL 
Although coal company, after ten¬ 
dering cars of coal and bills of I 

13 C.J.S.—24 


lading, naming plaintiff as consignee, 
which carrier refused to sign, ac¬ 
quiesced as matter of necessity in 
carrier’s acts in taking coal for its 
own use, or diverting it to others, 
right of property and right of pos¬ 
session were sul&ciently perfected 
in plaintiff to support action for 
conversion—St. Louis & S F. Ry. Co 
V Georgia. F & A. Ry. Co, 104 So. 
33, 213 Ala. 108 

66. Tex.—^Ft Worth & I>. C Ry 
Co V W A Nabors Fruit Co, Civ. 
App, 200 S W. 420. 

67. Mich—^Perkett v Manistee, etc. 
R Co, 141 NW. 607. 175 Mich 
253 

10 C J. p 275 note 98. 

66. Ill—^Merchants’ State Bank of 
Centralia v. Chicago, B & Q. R. 
Co . 245 Ill App 211, 220 
10 C J. p 275 note 99. 

Tha Corpus Jtizis text has been cit¬ 
ed with full approval in Merchants* 
State Bank of Centralia v. Chicago, 
B & Q R. Co, supra. 

69. Ky.—^Louisville & N. R. Co v. 
Johnson. 10 SW.2d 1104, 226 Ky. 
322. I 


■p-iiToad shipper’s agent 

Where eggs were shipped under a 
notify bill of lading and consignee 
thereof paid draft and shipper re¬ 
imbursed consignee for eggs dam¬ 
aged in transit, which railroad sal¬ 
vaged and retained the proceeds of 
since the railroad was the shipper’s 
agent for delivery of eggs to the 
consignee, the shipper was author¬ 
ized to maintain an action for the 
damaged eggs, notwithstanding he 
was no longer the holder of the 
bill of lading.—Amber v. Lavis, 282 
S.W 459. 221 Mo App 448 

76. Ala.—^Inland Waterways Corpo¬ 
ration V. Sloss Sheffield Steel & 
Iron Co., 136 So 849. 223 Ala. 397. 

71. Belivexy without payment 

The shipper of goods consigned to 
himself with draft attached to bill 
of lading, not having parted with 
the ownership, may sue the carrier 
in conversion for delivering them 
to another without payment of the 
draft.—^International & Great North¬ 
ern Ry. Co v Kansas City Produce 
Co., Tex Civ App., 200 SW 254, dis¬ 
missed for want of jurisdiction. 
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the buyer of goods to whom they were shipped by 
the seller, in accordance with the directions of the 
buyer, refused to accept the goods and they were 
sold by the carrier, the shipper could not maintain 
an action against the carrier for conversion, title to 
the goods having passed to the buyer-72 ac¬ 

tion for conversion in delivering the goods to a 
third person not in possession of the bill of lading, 
such person, who had given indemnity to the car¬ 
rier against liability because of such delivery, could 
intervene and set up the defense of a contract with 

the consignee.72 


e. Pleading 

The general rules of pleading, especially those ap¬ 
plicable to actions for conversion generally, govern in 
actions against carriers for conversion of the goods in¬ 
trusted to them for delivery. 

The general rules of pleading, especially those 
applicable to pleadings in actions for conversion 
generally, are controlhng m actions against carriers 
for conversion, with respect to the suflBiciency of the 
petition or complaint,74 or the plea, answer, or af¬ 
fidavit of defense,75 and questions of issues, proof. 


72. Colo.—Mcljaiigrhlixi v. Martin, 6S 
P. 195, 12 Colo.App. 268. 

73L Tex —Fleming- v. St- liOuis 
Southwestern Ry. Co- of Texas, 
CivApp, 13 S.W.2d 440. 

74k Tex.—American. Ry. Eixpress Co. 
V. Santa Anna Gas Co., Civ-App, 
250 SW. 271, petition dismissed 44 
set. 3, 263 I7.S 725, 68 li.Rd- 626. 
Matters of inducement 

Where the petition alleg-ed a con¬ 
version by the carrier of goods ship¬ 
ped, allegations as to the contract 
of shipment were merely matters of 
mducement, showing how the goods 
came mto the XKissession of the car¬ 
rier and did not allegre a breach of 
contract as the cause of action.— 
American Ry. hls^iress Co. v. Santa 
Anna Gas Co., Tcx-CivAlPP., 250 SW, 
271, petition dismissed 44 S.Ct. 3, 
263 US. 725, 68 ri.£!d. 526. 

A de-rnsLuA, if necessary, is snilU 
dently pleaded by an allegation that 
defendant 'Tailed and refused" to 
transport and deliver the goods, since 
a refusal implies a demand—Ameri¬ 
can Ry. Ebepress Co. v. Santa Anna 
Gas Co., TexCiv.App., 250 S-W. 271, 
petition dismissed 44 SCt. 3, 263 U. 
S. 725, 68 IiRd. 526. 

Plen^inirs held sufficient 

(1) A complaint, m an action 

against a carrier for nondelivery of 
a trunk, allegmg that the earner has 
refused *and still refuses to deliv¬ 
er the trunk and contents, . . . 

to this plamtiff, and ... defend¬ 
ant retams the same for his own 
use and benefit as notice has been 
given to . . . defendant and de¬ 
mand . . . made for the deliveiy 

of the trunk and contents, but 
. . . defendant has refused and 

still refuses to either deliver this 
trunk and contents or to x>ay plain- 
tifC for same to the damage of this 
plaintifC, etc., sufficiently alleged 
nondelivery of the trunk—Grover v- 
Hmes, 213 P. 250, 66 Mont. 230. 

(2) Count for nondelivery of lime 
by carrier, which was in code form, 
except that it averred that lime was 
consigned to third person, that de¬ 
fendant failed to deliver to con¬ 
signee, and that consignor for val-< 


uable consideration transferred the 
car to plamtifE while m transit, stat¬ 
ed cause of action.—Hiouisville & N 
R. Co. y. B- F. Roden Grocery Co., 

96 So. 912, 209 Ala. 694. 

(3) The carrier could not complain 
that by counts m the complamt 
plamtift assumed burden of proving 
nondelivery to itself or to original 
consignee.—^Iiouisville & N. R. Co. 
V. B F- Roden Grocery Co., supra- 

(4) Counts allegmg plaintiffs de¬ 
livered lumber to carrier for shii>- 
ment and that the carrier wrongfully 
dehvered the bill of ladmg to a 
purchaser, and after notice of such 
wrongful issuance wrongfully de¬ 
livered the lumber to the consignee 
m the bill of ladmg and that the 
purchaser had failed to pay for the 
lumber, alleged facts showing a duty, 
a breach of that duty, and a loss 
therefrom to plamtiffs, and were not 
demurrable under Code 1907 § 5546. 
—Louisville & N. R. Co. v. Williams, 

97 So. 817, 210 Ala. 268. 

(5) In an action by shippers 
against a earner tor wrongful issu¬ 
ance of bills of ladmg to the pur¬ 
chaser of the shipment and for 
wrongful delivery to the consignees 
named therein, the shippers were not 
required to allege that the carrier 
knew of the conditions of the sale 
by which bill of lading was to be re- 
tamed by shippers, as it had no m- 
terest m the sale or its conditions — 
Louisville & N. R. Co. v. Williams, 
supra. 

(6) A petition, alleging plamtifTs 
delivery to an express company of 
goods for delivery to him in an¬ 
other state, and that thereafter its 
business was transferred to defend¬ 
ant, and that both companies had 
refused to deliver the goods, made 
such a case as, if made by the evi¬ 
dence, was not subject to a general 
demurrer —American Ry. Bxpress 
Co. V. Archer, 104 S.E. 92, 25 Ga. 
App. 647. 

Miners held insufficieiLt 

(1) Where plaintiff m an action 
against a carrier for nondelivery of 
goods shipped on March 25, 1919, 
does not allege that he was the own¬ 
er of the property after iiat date, 

370 


the complaint does not state a cause 
of action m conversion, since it is 
made to appear the conversion, if 
any, occurred after the date of 
shipment, March 25, 1919 —Grover v. 
Hines, 213 P. 250, 66 Mont. 230 

(2) Under a statute which author¬ 
izes an allowance of attorney’s fees 
if defendant acted in bad faith or 
was stubbornly litigious and caused 
plaintiff unnecessary trouble and ex¬ 
pense, a complamt in an action 
against the carrier for conversion of 
goods which merely alleges that de¬ 
fendant had so acted as to compel 
plaintiff to brmg a suit to recover 
the amount due it does not author¬ 
ize the allowance of attorney's fees. 
—Central of Georgia R Co. v. Chi¬ 
cago Portrait Co., 49 SEL 727, 122 
Ga. 11, 106 Am S.R. 87. 

75- Fla.—Atlantic Coast Line R Co 

V- Roe, 109 So. 205, 91 Bla. 762. 

10 C.jr. p 276 note 5. 

A plea of not guilty in an action 
against a common carrier for dam¬ 
ages for the wrongful delivery of 
freight to the consignee, denies the 
wrong alleged as the basis of title 
action.—Atlantic Coast Line R Co 
V Roe, 109 So. 205, 91 Fla. 762 
Flend^-ngs h^d insufficient 

(1) In action against express com¬ 
pany for failure to deliver, plea not 
averring sufficient facts from which 
to deduce conclusion that delivery 
was made to authorized agent or 
consignee, or that delivery to one 
other than consignee was ratified 
was defective.—^Devon Mfg. Oo- v. 
Southern Express Co., 76 So. 39, 200 
Ala. 273. 

(2) In shipper’s action against 
railroad for nondelivery, following 
railroad’s delivery of goods to ship¬ 
per's agent, pursuant to agent’s plan 
to defxaud shipper, special defense, 
alleging that shipper was negligent 
in jiermitting such agent to handle 
shipments and have possession of 
bills of lading m the manner m 
which the shipments were handled 
and the manner m which such agent 
had possession of the bills of lading, 
were demurrable for lack of any di¬ 
rect allegation that the agent did 
handle shipments and did have pos- 
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and varianceJ® A carrier, after answering a com¬ 
plaint for failure to deliver the goods on the theory 
that it complied with the requirement of the bill 
of lading with reference to giving notice of the ar¬ 
rival of the goods cannot assert that plaintiff waived 
notice, since such waiver must be pleaded.^^ 

Amendments to plaintiffs pleadings which intro¬ 
duce a new cause of action, where defendant raises 
timely and appropriate objection thereto, are not 
allowable.^* 

Special damages are not recoverable unless the 
facts entitling plaintifiE thereto are pleaded.^® 

f. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

The general rules applicable to presumptions and 


burden of proof in civil actions and actions for conversion 
generally, are controlling in actions against earners for 
conversion. 

The general rules of evidence, and those applica¬ 
ble to actions for conversion generally, are control¬ 
ling as to presumptions and burden of proof in ac¬ 
tions against carriers for the conversion of goods 
received by them for transportation and delivery.®® 
The presumption is that the consignee is the owner 
of the goods and entitled to receive them and sue 
for conversion thereof,®^ but such presumption is 
rebuttable.®® In such cases the burden is on plain¬ 
tiff to show that the carrier had notice that the 
named consignee was not the owner and was not 
entitled to receive the goods upon their arrival at 
the point of destination.®® The burden is on the 
shipper to establish the fact of nondelivery of the 
goods to the proper party,®4 and that he was injured 
thereby;®® and, where the carrier has entered a gen¬ 
eral denial, the owner has the burden of showing 
that the freight charges have been paid or tendered. 


session of the bills of ladingr in con¬ 
nection with the shipper’s business. 
—^Hartford Distillery Co. v. New 
York, N. H. & H. K- Co.. 115 A. 488. 
97 Conn. 1. 

7flL Fla—Atlantic Coast Dine R. Co. 

V. Roe. 109 So. 205, 91 Fla. 762- 
Mich.—Wingret v. Grand Trunk West¬ 
ern Ry. Co., 177 N.W. 273. 210 
Mich 100. certiorari denied Grand 
Trunk Western Ry. Co. v, Winget, 
41 S.Ct. 6. 254 U.S. 629, 65 D.£id. 
447. 

Tex.—St. Louis, etc., R. Co. v. Wal¬ 
lace, Civ.App, 176 S.W. 764. 

Wash—Spokane Grain Co. v. Great 
Northern Express Co., 104 P. 794, 
85 Wash. 545. 

Proof uiuecessary 

*’ln an action agramst a railroad 
company for the conversion of a 
car of srrain covered by a bill of lad¬ 
ing: held by a bank, the railroad com¬ 
pany paid into court the amount de¬ 
manded by the bank. A milling: 
company intervened m said action,! 
claijnmg: an interest in the money 
so paid Into court. Held, that the 
railroad company having' confessed 
its liabiUty to pay the amount de¬ 
manded by plamtiff, as between the 
plaintiff and the intervener no proof 
of the value of said car of grrain 
was necessary.”—^Marsh MiUmg & 
Gram Co. v. Guaranty State Bank 
of Ardmore. 171 P. 1122, 69 OkL 222, 
L.RA1918D 904. 

Evidence r^miRsihle under plea of 
not guilty 

In action against common carrier 
for wrongful delivery of interstate 
freight to consignee, on -plea of not 
guilty, evidence that bill of lading 
issued by initial earner was straight 
bill, imder Act Congpr. Aug. 29, 1916 
§§ 1-8. 49 U.S.aA. §§ 81-88, is ad¬ 


missible.—Atlantic Coast Line R. Co. 
V. Roe, 109 So. 205, 91 Fla. 762. 
Variance held i-mmatexial 

A variance between declaration 
seeking recovery from initial car¬ 
rier as a carrier for delivery with¬ 
out requmng surrender of bill of lad¬ 
ing and proof that before the deliv¬ 
ery the terminal carrier's liabihty 
had become that of warehouseman 
only, which did not mislead defend¬ 
ant or prevent it from setting up any 
defense, is ImmateriaL—Wmget v. 
Grand Trunk Western Ry. Co., 177 
N.W- 273, 210 Mich. 100, certiorari 
denied Grand Trunk Western Ry. Co. 
V. Wmget. 41 S.Ct. 6, 254 U.S. 629. 
65 LEd. 447. 

77- Mo.—Hoyland Flour Mills Co. v. 
Missouri Pac. R Co., 5 S.W-2d 125, 
222 Mo.App. 599, certiorari denied 
Ene R. Co. v. Hoyland Flour Mills 
Co.. 48 set. 433, 277 TJ S. 586, 72 
L.Bd. lOOL 

781. Ga—^Southern Ry. Co. v. Bunch, 
95 S.E. 323, 22 Ga.App. 42. 

79- N.Y.—Smith v. New York, O. & 
W. R. Co., 196 N.Y.S. 521, 119 
Misc. 506. 

Prospective profits 

A coal dealer, suing for wrongful 
delivery to others of a carload of 
coal consigned to him, cannot recov¬ 
er his prospective profits on the re¬ 
sale of the coal at retail, when no 
facts entitlmg him to special dam¬ 
ages are pleaded —Smith v. New 
York. O. & W. R. Co., 196 N.Y.S. 
521. 119 Misc. 506. 

90l Iowa.—Port Huron Machinery 
Co, V. Chicago, M. & St. P. Ry. 
Co. 201 NW 779, 199 Iowa 295. 
N.Y.—^Landau v. American Ry. Ex¬ 
press Co., 197 N.Y.S. 70i 120 Misc 
84. 


S C.—Liberty Nat. Bank v. Hines, 104 
S.E. 313, 115 S.C. 82. 

Tex —^American Ry. Express Co. v 
Santa Anna Gas Co. Civ App. 250 
S.W. 271, petition dismissed 44 
S Ct. 3. 263 TJ S 725, 68 L Ed 526— 
Gulf, C. & S F. Ry. Co. v. McKie, 
Civ App. 217 S W, 737. 

10 C J. p 276 note 6. 

Cause of injury 

Before damages can be recovered 
as for a conversion of property by 
a carrier, there must be some evi¬ 
dence from which an inference may 
be drawn that a delict is the cause 
of the injury.—^Liberty Nat Bank v. 
Hines, 104 S E. 313, 115 SC. 32. 

81- IT S.—BZing V. Barbarin, Mich, 
249 F. 303. 161 C.C.A. 311. 

Fla.—Atlantic Coast Line Co v. 

Roe, 109 So. 205. 91 Fla *762 
Md.—Adams Express Co. v- White, 
104 A no, 132 Md. 626. 

Presumption arising from hill of 
lading 

A presumption of ownership arises 
from bill of lading in which con¬ 
signee was named as consignor.— 
King V. Barbarin, Mich, 249 F. 303, 
161 CCA 31L 

82- TJ S —King v. Barbarin, supra. 
Fla—Atlantic Coast Line R Co. v. 

Roe, 109 So 205, 91 Fla. 762. 

Md—Adams Express Co. v. White, 
104 A 110, 132 Md, 626. 

83L Fla,—^Atlantic Coast Lme R Co. 

V. Roe, 109 So. 205, 91 Fla. 762. 

84. N.Y.—Hirsch v. Lehigh Valley 
R. Co , 174 N.Y S 68. 

Tex —Owosso Mfg. Co. v Chicago, 
R. I. & P. R. Co., Civ.App., 203 S. 

W. 815. 

85. Tex—Owosso Mfg. Oo. v. Chi¬ 
cago, R. L & P R. Co., supra. 
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in order to prove his right to immediate possession 
of the goods.^® The burden of establishmg a de¬ 
fense interposed by a carrier in an action for con¬ 
version IS upon the carrier.®^ At common law, a 
carrier failing to deliver goods received by it for 
shipment is, with certain exceptions, conclusively 
presumed to have been negligent, and the burden is 
on It to prove itself within such exceptions.®® In 
an action for misdelivery the carrier has the burden 
of showing that the person to whom delivery was 
made was entitled to receive the goods.®® So the 
burden is on the carrier to establish a lawful ex¬ 
cuse for refusal or failure to deliver the goods in 
compliance with the demand of the consignee or the 
holder of the bill of lading,®® or to show a state 
of facts relieving it from its duty to notify the con¬ 
signee, within a reasonable time, that it cannot 
make delivery ;®i and if the carrier makes delivery 
without requiring the production and surrender of 


the bill of lading it has the burden of proving a 
lawful excuse for such delivery.®^ 

Although plaintiff, in an action against a carrier 
as warehouseman for delivery of the goods to a per¬ 
son not entitled thereto, makes a prima facie case 
by showing the bailment and loss, the burden of 
proof as to the carrier’s negligence, m the end rests 
upon plaintiff.®® 

(2) Admissibility 

The admissibility of evidence In an action against 
a carrier for conversion is governed by the general rules 
of evidence as well as the rules applicable to actions for 
conversion generally. 

Any evidence which is relevant, material, and 
competent, under the general rules of evidence and 
the rules applicable to actions for conversion gen¬ 
erally, to prove or disprove the issues raised, is ad¬ 
missible in an action against a carrier for conver¬ 
sion,®^ but evidence which is incompetent, or is 


86. Anz.—Wells Fargo & Co, Ex¬ 
press, S A, V Tribolet, 50 P 2d 
878, 46 Ariz. 311. 

87- Iowa—^Davenport Sav. Bank v 
Chicago, K I & P. Ky. Co., 158 
NW. 737. 176 Iowa 745. 

NY.—Liandau v. American Ry. Ex¬ 
press Co., 197 N.Y.S 704, 120 Misc. 
84. 

Ohio.—Pennsylvania R, Co. v. Gentile 
Bros. Co., 191 NE. 369, 47 Ohio 
App 162, error dismissed 190 N. 
E. 578, 128 Ohio St. 50. 

Tex.—Gulf, C & S. F. Ry Co. v. 
McKie, Civ.App, 217 S.W. 737. 

Goods taken, from carrier hy attach¬ 
ment 

In shipper's action against carrier 
for conversion where defense was 
that goo^s had been taken from car¬ 
rier under writ of attachment, the 
burden of establishing such defense 
was upon carrier.—Gulf, C. & S F- 
Ry. Co V. McKie, Tex.Civ.App, 217 
SW. 737. 

Wrongful sale of goods; shifting 
-burden of proof 

(1) Burden was on railroad to jus¬ 
tify sale of shipment of peaches on 
consignee's rejection thereof, and, if 
It failed to sustain such burden, sale 
amounted to conversion—^Pennsylva¬ 
nia R Co V. Gentile Bros Co., 191 
NE 369, 47 Ohio App 162, error 
dismissed 190 N.E 578, 128 Ohio St. 
50. 

(2) Where consignee showed that 
his goods were sold by earner with¬ 
out his consent after they should 
have been delivered to him, the bur¬ 
den shifted to carrier to show some 
nght to make this sale —^Landau 
V. American Ry. Express Co., 197 N. 
X S. 704, 120 Misc. 84. 

88L U.S.—^Inland Waterways Corpo-I 


ration v. Hallet & Carey Co., C.C. 
AMinn, 52 F2d 13. 

89. Colo.—Davis v. Fruita Mercan- 
tUe Co, 220 P. 983, 74 Colo. 247 

Iowa—^Port Huron Machinery Co. v 
Chicago, M & St P. Ry. Co, 201 
N W. 779, 199 Iowa 295. 

Miss —Abasi Bros. v. Douisville & 
N R Co, 76 So 665, 115 Miss 
803, ERA 1918B 652, sustaamng 
suggestion of error 75 So. 756, 115 
Miss. 149. 

Tex—^Missouri Iron & Metal Co, v. 
Texas & P. Ry. Co., Civ App., 198 
SW. 1067. 

Particular facts 

In an actiii against a carrier for 
misdelivery of a shipment on con¬ 
signor's order bill of lading, with 
directions to notify proposed buyer 
and to deliver to him upon payment 
of draft, the burden was on the ear¬ 
ner to show that the shipper trans¬ 
ferred title to the order bill of lad¬ 
ing to proposed buyer to whom the 
goods were delivered —^Davis v. 
Fruita Mercantile Co, 220 P. 983, 
74 Colo. 247. 

90. Mo.—^Turner Dumber & Invest¬ 
ment Co. V. Chicago, R. I & P. 
Ry. Co, 34 S.W2d 1009, 225 Mo. 
App. 1002. 

91- Or —Stoddard Dumber Co. v. 
Oregon-Washington R & Nav. Co, 
165 P. 363. 84 Or. 399, 4 ADR 
1275. 

92- Conn —Alderman Bros. Co. v. 
New York, N H. & H. R. Co., 129 
A 47, 102 Conn 461. 

93. XT S.—Salomon Stem, Dimited, of 
America v. Davis, D.CN.X., 292 F. 
221 . 

94. Ala—^9t. Douis & S. F. Ry. Co 

V. Georgia. F & A Ry Co., 104 
So. 33, 213 Ala. 108—Alabama 
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Great Southern R Co. v Dong- 
shore, 96 So 64, 209 Ala 227. 

Ill—See Kaufman v. Chicago, D & 
D Ry. Co, 201 HI App 491. 

Iowa—Davenport Sav Bank v. Chi¬ 
cago. R I & P Ry. Co., 158 NW. 
737, 176 Iowa 745 

Ky—Douisville & N R. Co v. John¬ 
son, 10 S.W.2d 1104, 226 Ky. 322— 
Southern Ry Co v Consumers’ 
Fuel Co., 262 SW. 581, 203 Ky. 
441 

10 C J. p 276 note 7. 

Evidence held '■d'micssible 

(1) Testimony of plaintiff’s repre¬ 
sentative respecting contract con¬ 
cerning cottonseed involved in ac¬ 
tion for conversion although alone 
it was insufficient to establish con¬ 
tract on which plaintiff based claim 
of ownership —Atlantic Coast Dine 
R Co V J W Capps Gin Co., 142 
So 74. 225 Ala. 166. 

(2) Evidence of sale of cotton¬ 
seed to third party by owner, as ex¬ 
plaining loading and as touching 
damages suffered by carrier’s issu¬ 
ance of bills of lading to another.— 
Atlantic Coast Dine R Co. v. J. W. 
Capps Gm Co., supra. 

(3) Evidence that owner offered 
bond to protect carrier —^Atlantic 
Coast Dine R Co. v. J. W. Capps 
Gm Co., supra 

(4) Evidence that another to whom 
owner contracted cottonseed had ad¬ 
vanced money for ginning operations, 
in owner's action against carrier for 
issuing bills of lading for seed to 
person who allegedly first refused to 
take delivery from owner.—Atlantic 
Coast Dine-R. Co. v. J. W- Capps 
Gm Co, supra. 

(5) Evidence that neither of al¬ 
leged buyers had insurance on cot¬ 
tonseed in controversy, m owner’s 
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not relevant or material on any issue, is inadmissi¬ 
ble.®® Where a bank sued a carrier for conver¬ 
sion of goods shipped by a company which deposited 
Its draft for the price with a bank as security, and 
later became bankrupt, the papers and files in the 
bankruptcy proceedings against the shipper should 
have been admitted in evidence.®® 

Evidence as to damages. The rules adverted to 
above apply to the admissibility of evidence affect¬ 
ing damages for conversion by a carrier.®^ Evi¬ 
dence of the condition of the goods at the time they 
were shipped is admissible as tending to show their 
’ condition at the point of destination;®® but when 
the buyer paid for and inspected the goods at the 
point of shipment, the condition of the goods at 
the place of destination has been held immaterial.®® 
In an action for conversion by delivery of melons 
to a produce company not entitled thereto, the tes¬ 


timony of a peddler to whom the carrier sold mel¬ 
ons rejected by the produce company, as to the con¬ 
dition thereof, was competent on the question of 
damages, but not his testimony as to what he sold 
them for at retail.^ In such case the court should 
have confined the evidence on the question of dam¬ 
ages to the value of the melons at the time and place 
of conversion, and excluded testimony as to the 
expense to which plaintiff was put in investigating 
and preparing his case.® 

(3) Weight and Sufl&ciency 

The weight and sufficiency of the evidence to support 
the verdict, findings, or judgment are governed by the 
general rules of evidence. 

The weight and sufficiency of the evidence in ac¬ 
tions against carriers -for conversion of the goods 
delivered to them for carriage are determined by 
the rules applicable in civil actions generally® It 


action against carrier for conversion 
by issuing bills of lading.—Atlantic 
Coast Line B, Co. v. J. W. Capps 
Gin Co., supra. 

95. Ky.—^Louisville & N. Co v. 
Johnson, 10 SW.2d 1104, 226 Ky. 
322. 

Svidence held in^^miasible 

In an action against the successor 
to the business of an express com¬ 
pany to which plaintiff had delivered 
goods for shipment for damages for 
the loss of the shipment, evidence 
that claims against defendant's pre¬ 
decessor, paid by defendant, were 
charged against its predecessor, was 
inadmissible—American Ry. Kxpress 
Co. V. Archer, 104 SEL 92, 25 Go. 
App. 647. 

96- Iowa.—Davenport Sav, Bank v. 
Chicago, R. I & P. Ry. Co., 158 
NW. 737, 176 Iowa 745. 

97- Ky.—Southern Ry. Co. v. Con¬ 
sumers' Fuel Co., 262 S.W. 581, 203 
Ky. 441. 

Va.—Norfolk & W. Ry. Co. v. Not¬ 
tingham & Wrenn, 124 S B. 398, 139 
Va. 748. 

Svidence held admissible 
In action agamst railroad which 
confiscated coal under Lever Act § 
25. U.S Comp St.1918, U.S.Comp St. 
SuppLAnnot.1919 § 3115intended 
for export, court properly admitted 
evidence as to market for coal for 
export purposes at place from which 
coal was shipped.—Southern Ry. Co. 
V Consumers’ Fuel Co., 262 S.W. 581. 
203 Ky. 441. 

Evidence held 

In shipper’s action against car^ 
rier, confiscating coal in transit to 
tidewater piers for difference be¬ 
tween amount paid by carrier and 
market value at destination, where 
there was very active spot market, 
deposition as to prices at which coal 


was sold by operators in other mar¬ 
kets and mterstate commerce com¬ 
mission's report to senate committee 
as to what other railways paid for 
fuel, held inadmissible.—Norfolk & 
W Ry. Co. V. Nottingham & Wrenn, 
124 S E. 398, 139 Va. 748. 

99. Ill.—Merchants’ State Bank of 
Centralia v. Chicago, B. & Q. R. 
Co., 245 lUApp. 211. 

99. Rl—^Merchants' State Bank of 
Centralia v. Chicago, B. & Q. R. 
Co., supra. 

1- Ky.—Ijouisville & N. R Co v. 
Johnson. 10 S.W.2d 1104, 226 Ky. 
322. 

9- Ky.—^Louisville & N. R. Co. v. 
Johnson, supra. 

3u U.S—rSalomon Stern, Limited, of 
America v. Davis, D.C.N.Y., 292 P 
221 . 

Ala—Southern Ry Co. v. Woodstock 
Mills, 161 So. 519. 230 Ala 494 
Ark.—Southern Express Co v. 

Freeze, 216 SW, 303, 141 Ark 161. 
Cal.—^Bedig v. Southern Pac. Co, 258 
P. 148, 84 Cal App. 325. 

Colo —Davis V. Pruita Mercantile Co., 

220 P, 983, 74 Colo 247. 

Ga—George C. Speir Sc Co. v. Atlan¬ 
tic Coast Line R. Co., 140 S.B. 43, 
37 GaApp. 283. 

Iowa—Davenport Sav Bank v Chi¬ 
cago, R I. & P. Ry. Co., 158 NW 
737, 176 Iowa 745. 

Miss —Southern Ry. Co. v. Elder, 
80 So 333, 118 Miss 856. 

Mo—Amber v Davis, 282 SW. 459, 

221 Mo App. 448—Wall v. American 
Ry. Express Co., 272 SW. 76, 220 
Mo App 989. 

N Y —Dodge Sc Dent Mfg. Co v 
Pennsylvania R Co, 162 N Y S 
549. 175 App.Div 823. 

Tex—Ft Worth & D. C. Ry Co. v. 
W. A Nabors Fruit Co., Civ App., 
200 S.W. 420—^Missouri Iron & 
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Metal Co. v. Texas & P. Ry. Co., 

Civ App. 198 S.W. 1067 
Va.—^Norfolk & W Ry. Co v Aylor, 

150 SE 252, 153 Va 575, certio¬ 
rari denied 51 S.Ct 26, 282 U S 847, 

75 LEd 751. 

10 C.J. p 276 note 8. 

Evidence sniBcient 

(1) To establish prima facie case 
for plaintiff.—Davenport Sav. Bank 
v. Chicago, R I & P Ry. Co.. 158 
NW. 737, 176 Iowa 745 

(2) To show that plaintiff, who 
shipped on consignor's order bill of 
lading with directions indorsed there¬ 
on to notify prospective buyer and 
to deliver to him upon payment of 

I draft, did not intend to and did not 
transfer the title of the bill to buy¬ 
er for the goods represented, and 
that the prospective buyer, did not 
intend to buy or to receive the title, 
and that there was no agrreement, ex¬ 
press or implied, to that effect.—^Da¬ 
vis V. Fruila Mercantile Co., 220 P. 
983. 74 Colo 247. 

(3) To show that shipment was 
under written contract.—^American 
Ry. Express Co. v Santa Anna Gas 
Co., Tcx.Giv.App., 250 SW. 271. pe¬ 
tition dismissed 44 SCI. 3, 263 U.S. 
725, 68 L.Ed. 526. 

(4) To sustain finding for plain¬ 
tiff.—St Louis Southwestern Ry. 
Co. of Texas v. Waskom Coal Co, 
Tex-CivApp., 220 S.W. 280 

(5) To warrant the inference that 
that plaintiff's bale of cotton had 
been lost by act of defendant, and 
warrant recovery by plaintiff of the 
value of the lost bale —Alabama 
Great Southern R. Co. v. Long¬ 
shore, 96 So. 64, 209 Ala. 227. 
Evidence insufficient 

(I*) To show a conversion—George 
C. Speir Sc Co. v. Atlantic Coast 
Line R. Co., 140 S.E. 43, 37 Ga.App. 
283. 
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has been held that a prima facie case of conversion 
IS established by evidence of the carrier’s failure to 
transport and deliver the goods within a reasonable 
time that straight bills of lading and invoices us¬ 
ing the word "sold,” constitute substantial evidence 
of an outright sale to the consignee suing the car¬ 
rier for conversion and that the fact that the 
goods were receipted for at their destination by one 


not the consignee is not evidence of nondelivery to 
the consignee, in the absence of proof that the 
receipting person was not authorized to accept the 
goods on his behalf.® Where a carrier, in an action 
against it for conversion of goods covered by a bill 
of lading held by a bank, paid into court the amount 
demanded by the bank, thereby admitting its liabili¬ 
ty, no proof of the value of the goods was neces- 


(2) To support verdict for defend¬ 
ant-—^Patterson & Roberts v. Quan- 
ab, A. & P. Ry. Co., Tex.Civ.App., 
195 SW. 1163. 

<3> To sustain defense that the 
£roods taken from the earner under 
attachment were those shipped by 
plamtifC.—Gulf, CL & S. F. Ry. Co. 
V. McBae, Tex-Civ.App., 217 S.W. 737. 

(4) To sustain judgrment for plam- 
tifE.—^Texas & N. O. Ry. Co. v. Spen¬ 
cer, Tex Civ.App., 210 S.W. 989. 

Ownership or right of possession of 
iToods 

(1) Evidence held sufficient to 
support findmg that plaintiff did not 
own the property, and was not en¬ 
titled to possession thereof, at the 
time of the conversion.—Bedig v. 
Southern Pac. Co., 258 P. 148, 84 Cal- 
App. 325. 

(2) Evidence held sufficient to sup¬ 
port findmg that plaintiff, suing car¬ 
rier for conversion, did not employ 
earner and that the goods belonged 
to another, who authorized transfer 
of bill of ladmg to person receiving 
goods—Bedig v. Southern Pac. Co, 
supra 

(3) Evidence held insufficient to 
support jury’s findmg that shipper 
owned oil well casmg alleged to 
have been converted by carrier.— 
Traweek v. Panhandle & S. E. Ry. 
Co., Tex.Civ.App., 298 S.W. 910. 

Selivezy to carrier for transportatioiL 

Evidence held insufficient to show 
that cattle were ever dehvered to 
the carrier for shipmenta—Southern 
Ry. Co. V. Elder. 80 So. 333, 118 
Miss. 856. 

Demand and refusal 

Evidence held to sustain trial 
court’s findings that plaintiff repeat¬ 
edly demanded delivery of freight, 
but that defendant refused to deliver 
it.—St- Lioms Southwestern Ry. Co. 
of Texas v. Kessmger, Tex.Civ.App., 
72 S.W.2d 1105. 

Authority to r^eive delivexy 

(1) Evidence held sufficient to 
show prima fame that person to 
whom delivery was made had au¬ 
thority to receive goods —^Missouri 
Iron & Metal Co. v. Texas & P. Ry. 
Co., Tex-CivApp., 198 S.W. 1067. 

(2) Evidence held insufficient to 
show that person presenting arrival 
notice and letter from consignee au¬ 
thorizing delivery, and to whom cajr- 


rier issued paid freight bill which 
enabled holder to obtain delivery, 
was not consignee’s agent.—Salomon 
Stem, Ijimited, of America v. Davis, 
DCN.T., 292 P. 221. 

(3) Evidence held insufficient to 
constitute person to whom shipment 
was delivered an agent for consignee 
to receive shipments without con¬ 
signee’s knowledge or consent — 
Southern Express Co. v. Freeze, 216 
S W. 303. 141 Ark. 161. 

(4) Evidence held insufficient to 
show delivery to “order notify’’ con¬ 
signee.—Greorge C. Speir & Co. v. 
Atlantic Coast Iiine R Co., 140 S. 
E. 43, 37 GaApp. 283. 

Successor companies 

(1) In suit for loss of a ship¬ 
ment delivered to an express com¬ 
pany which was thereafter succeed¬ 
ed by defendant company, evidence 
that consignment had been delivered 
to defendant’s predecessor, and that 
it had not delivered it to consignee, 
without evidence authorizing the in¬ 
ference that shipment had left pos¬ 
session of defendant’s predecessor 
before its busmess had been taken 
over by defendant, authorized the 
inference that shipment remained in 
possession of defendant's predeces¬ 
sor, and was by it delivered to de¬ 
fendant, when it succeeded to its 
busmess.—American Ry. Express Co. 
V. Archer, 104 S.B. 92, 25 GaApp 
647. 

(2) Possession, once proved in ex¬ 
press company to which a shipment 
was delivered, is presumed to be in 
it until the contrary is shown; but, 
where its busmess was transferred 
within three months thereafter to 
defendant, the inference was au¬ 
thorized that all shipments then in 
Its possession were transferred to 
defendant, so that whether or not 
it received shipment was a question 
for the jury.—American Ry. Ex¬ 
press Co. V. Archer, supra 

Surrender of order bill of lading 

(1) Evidence held sufficient to sup¬ 
port conclusion that flour shipped 
under an order bill of lading was 
delivered without surrender of the 
bill—^Norfolk & W, Ry. Co. v. Ay- 
lor, 150 SE 252, 153 Va 575, cer¬ 
tiorari denied 51 S.Ct 26, 282 U.S 
847, 75 L.Ed. 751. 

(2) Evidence held sufficient to 
warrant findmg that hay was deliv¬ 
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ered to party required to be notified 
by bill of lading without requiring 
payment of draft attached and pro¬ 
duction of bill—^Barton v. Louisville 
& N. R. Co, Mo.App, 196 S W. 379 

Batification or waiver of wrongful 
delivery 

(1) Evidence held sufficient to 
show that seller had ratified carrier’s 
delivery, of goods shipped to buyer, 
to a third person by acceptance from 
the latter of a large part of pur¬ 
chase price—Hayes v. Wells Fargo 
& Co. Express, Mo.App., 206 S W. 
229. 

(2) Evidence held sufficient to 
suppoit finding that the consignee 
did not waive the misdelivery.— 
Hines V. Jordan, Tex.CivApp, 228 
S W. 633, error refused. 

Value of goods 

(1) Evidence held sufficient to 
sustain the verdict as to the fair 
market value of the coal at destina¬ 
tion, the “fair market value’’ being 
the price which would be agreed 
on at a given time between a will¬ 
ing seller and a willing buyer in 
consummating a voluntary transac¬ 
tion.—Eastern Coal & Export Corpo¬ 
ration V. Norfolk & W. By. Co, 113 
S E. 857, 133 Va. 525. 

(2) Evidence held insufficient to 
sustain a judgrment for plaintiff not 
showing the value of the lumber, 
the only testimony being as to its 
value if it was of certain grrade, and 
it appearing that the lumber was 
not of that grade.—^Buschow Lumber 
Co. V. Hines. 229 S-W. 451, 206 Mo. 
App. 681. 

(3) Where the only evidence offer¬ 
ed to show value was that the goods 
shipped were checked against an in¬ 
voice, It not being shown how the 
invoice was prepared, a recovery bas¬ 
ed on the value stated in the receipt 
was not authorized —^Landau v. 
American Ry. Express Co, 197 NT 
S. 704, 120 Misc. 84. 

4. Tex.—American Ry. Express Co. 
V. Santa Anna Gas Co , Civ. App, 
250 SW. 271, petition dismissed 44 
S.Ct. 3, 263 US. 725, 68 L.Ed. 526. 

5- Mo —^Turner Lumber & Invest¬ 
ment Co. V. Chicago, R. L & P. 
By. Co., 16 SW2d 705, 223 Mo 
App. 564. 

G. N-Y.—^Hirsch v. Lehigh Valley R 
Co., 174 N.Y.S. 68. 
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sary as between plaintiff and an intervener claiming 
an interest in the money so deposited.^ 

g. Trial 

(1) Questions of law and fact 

(2) Instructions 

(3) Findings 

(1) Questions of Law and Fact 

Where the evidence is conflicting the case should be 
submitted to the Jury; but where the material facts 
are not in dispute or there is no legally sufhcient evi¬ 


dence to warrant submission to the Jury the question is 
one of law for the court. 

In accordance with general rules, questions of 
fact on conflicting evidence should be submitted 
to the jury,* and it is error to withdraw such ques¬ 
tion from the jury by directing a verdict;® but 
where there is no dispute as to the material facts, 
or no legally sufficient evidence upon the point in- 
volved,!^ the question is one of law for the court, 
and may be withdrawn by directing a verdict or 
granting a nonsuit^^ Whether different conclu¬ 
sions can be drawn from the facts in evidence is a 
question of law for the court.^* 


7. Okl—Marsh Milling & Grain Co 
Y. Guaranty State Banb: of Ard¬ 
more. 171 P. 1122, 69 OkL 222, 
L.R.A.1918D 704. 

a Ala.—St. liouis & S. P. Ry- Co. 
v. Georgia, F. & A. Ry. Co., 104 
So. 33. ks Ala. 108. 

Ark.—Baltunore & O. R Co. v. Mc¬ 
Gill Bros. Rice Mill, 46 S.W.2d 651. 
185 Ark 108—Carter v. St. IjOuis- 
San Francisco Ry. Co., 18 S.W.2d 
376, 179 Ark. 865. 

Fla.—Atlantic Coast Line R. Co. v. 

Roe. 109 So. 205. 91 Fla. 762. 

Md-—Payne v. Roe, 122 A. 322, 143 
Md. 282. 

N.J.—Koch v. Delaware. L. & W. R. 

Co.. 110 A- 128. 94 N.J.Law 30, 
Ohio.—Pennsylvania R. Co. v. Gen¬ 
tile Bros. Co.. 191 2Sr.E. 369, 47 
Ohio App. 162. error dismissed 190 
NJS. 578, 128 Ohio St. 50. 

Okl.—Atchison, T. & S. F. Ry. Co. 
V. Elherton, 145 P. 779, 45 Okl. 
260. 

Tex.—^Traweek v. Pecos & N. T. Ry, 
Co., Civ.App, 288 S.W. 843. 

10 C.J. p 276 notes 10, 11. 

Paitlcnlaj: issues for jury 

(1) In trover for coal delivered to 
defendant earner for plaintiff, evi¬ 
dence of number and contents and 
time of tender of cars was held 
sufficient for Jury.—St. Louis & S. 
F. Ry. Co. V. Georgia, F. & A. Ry. 
Co., 104 So. 33, 213 Ala. 108. 

(2) Whether consignee authorized 
delivery of shipment to another 
was held for jury.—Carter v. St. 
Louis-San Francisco Ry. Co., 18 S 
W2d 376, 179 Ark. 865. 

(3) State of deterioration of ship¬ 
ment of peaches rejected by con¬ 
signee, necessity for immediate sale, 
opportunity to give notice to ship¬ 
per, diligence in securing best pnee, 
care used in handling peaches, and 
tune £:iven consignee for inspection, 
were fact questions for jury m de- 
termmmg whether earner's sale of 
shipment constituted conversion.— 
Pennsylvania R. Co. v. Gentile Bros. 
Co., 191 NE. 369, 47 Ohio App. 162, 
error dismissed 190 NJEL 578, 128 
Ohio St. 60. 


jrnstLficatiou for sale of perishable 
goods 

Whether a carrier is justified in 
sellmg perishable goods to prevent 
further loss, if the owner cannot be 
found, is a question for the jury.— 
Payne v. Roe, 122 A. 322, 143 Md. 
282. 

IiegaJlty of carrier’s charges 

In an action against a dray com¬ 
pany for the conversion of plaintiff’s 
household goods, which it was hold¬ 
ing for charges of drayage, held, that 
the legality of the charge made by 
the company for the transportation 
of plamtiff*s goods should have been 
submitted to the jury.—Pit+nian v. 
Fort Worth Warehouse & Storage 
Co., Tex.CivApp., 258 SW. 1105, mo¬ 
tion granted 263 S.W. 636. 

9- Fla—Atlantic Coast Line R. Co. 
V. Roe, 109 So. 205. 91 Fla. 762. 

Surrender of blU of lading 
In action against interstate car¬ 
rier for wrongful delivery of goods, 
evidence, contradicting plaintiff's 
evidence that consignee was not en¬ 
titled to delivery until he had sur¬ 
rendered original hill of lading, was 
held to make directmg verdict for 
plaintiff error.—Atlantic Coast Line 
R. Co. V, Roe, 109 So. 205. 91 Fla. 762. 

10. Mo.—Clemmons Produce Co. v. 
St. Louis-San Francisco Ry. Co, 
App., 204 S.W. 690. 

N J.—^Koch V. Delaware, L. & W. R 
Co.. 110 A. 128, 94 N.J.Law 30. 

Pa.—Hilbert v. Pennsylvania R Co., 
120 A. 778, 277 Pa. 105. 

Wash—^Johnson v. Western Express 
Co. 181 P. 693, 107 Wash. 339. 
Seasonable time to make delivery 
is for the court where there is no 
dispute as to the facts.—Hilbert v. 
Pennsylvania R Co., 120 A. 778, 277 
Pa. 105. 

Time for removal of goods by com- 
siguee 

Whether a carrier of goods allowed 
a consignee sufficient time for re¬ 
moval after notice is a question of 
fact and not of law, where the facts 
are m dispute or the infer^ces in 
doubt—Koch V. Delaware, L. & W. 
R Co., IIU A. 128. 94 N.JJ:iaw 30. 
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Sule affirmed, but held inapplicable 
The rule that, where there is no 
dispute about the material facts, 
the question of reasonable time in 
which the goods should have been re¬ 
moved from the carrier's warehouse 
by the consignee is one of law for 
the court was held inapplicable.— 
Wichita Valley Ry. Co. v- Golden, 
Tex Civ. App, 211 S.W. 465. 

11- TJ.S—^Manby v. Union Pac. R. 
Co, C.CAlCo1o., 10 F2d 327. 

12. Ala.—^Davis v. Hines, 85 So. 882, 
17 Ala App. 443. 

j Iowa.—^Malvern Cold Storage Co. v. 

I American Ry. Express Co., 220 N. 

W. 322, 206 Iowa 292. 

Mo —Clemmons Produce Co v. St. 
Louis-San Francisco Ry. Co., App., 
204 S.W. 590. 

Wash—^Johnson v. Western Express 
Co, 181 P. 693, 107 Wash. 339. 

A peremptory instmetiou for de¬ 
fendant is proper in an action 
against a railroad company, receiv¬ 
ers, and railway company which pur¬ 
chased property on reorganization, 
for conversion of apples, where plain¬ 
tiff alleging railway company has 
purchased interest of receivers and 
railroad company and has assumed 
all obligations, but offered no evi¬ 
dence in support.—Clemmons Produce 
Co. V. St. Louis-San Francisco Ry. 
Co, Mo App , 204 S-W. 590. 

Honsnit proper 

In action against express company 
for conversion of trunk, where ex¬ 
press company adnnitted the receipt 
of the trunk consigned to plaintiffs, 
court properly rendered judgment of 
nonsuit upon plaintiffs' failure to 
prove contents of trunk and value 
thereof, instead of giving plaintiffs 
judgment for value of the trunk It¬ 
self, where there was no evidence 
as to value of trunk.—^Johnson v. 
Western Express Co., 181 P. 693, 107 
Wash. 339. 

13. Tex.—American Ry Express Co. 
V. Patterson Produce Co., ComApp., 
12 S.W.2d 158, reversing Patterson 
Produce Co. v. American Ry. Ex¬ 
press Co., dvApp., 1 S.W.2d 456. 

Batiflcatlon of unantlioxized delivexy 
Whether different conclusions can 
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(2) Instructions 

The general rules relating to Instructions In civil 
actions are applicable In actions against carriers for 
conversion. 

The rules governing the giving of instructions in 
civil actions generally are applicable to actions 
against earners for conversion. Thus it is the duty 
of the court to give full and correct instructions on 
the law applicable to the case.^^ As in other cas¬ 
es, the instructions must not be misleading,!® or as¬ 
sume as proved matters which are in issue;!® and 
instructions on matters not m issue or not warrant¬ 
ed by the evidence,!^ or which ignore facts in evi¬ 
dence,!® are erroneous. Plaintiff is entitled to a 
proper charge on the measure of damages, and an 
instruction that the jury should award such damag¬ 
es as they believe plaintiff has sustained, without 
giving any guide whereby to measure the damages 
IS erroneous.!® 

(3) Findings 

Findings must not be inconsistent with the uncon¬ 
tradicted evidence. 


Findings by the court, which are inconsistent 
with the uncontradicted evidence, are erroneous.20 

§ 184. - - Measure of Damages 

a. In general 

b. Damages other than, or in addition to, 

value of goods 

c. Mitigation or reduction of damages 
a. la General 

The measure of damages for conversion by the car¬ 
rier ordinarily is the market value of the goods at desti¬ 
nation, less freight charges and expenses of sale. Only 
nominal damages are recoverable where the carrier, 
after conversion, tenders the goods to the consignee. 
When taking is willful, punitive damages may be re¬ 
covered. 

The measure of damages for conversion by a 
carrier of goods intrusted to it for transportation 
and delivery ordinarily is the value of the goods at 
the time and place of the conversion, or place of 
destination,®! from which should be deducted the 


be drawn from facts as to ratification 
of unauthorized delivery is question 
of law —American Ry. Exp Co. v. 
Patterson Produce Co., Tex Com App , 
12 SW.2d 158, reversing Patterson 
Produce Co. v American Ry. Ex¬ 
press Co. Civ App, 1 SW.2d 455. 

14L Pa.—^Freedman v. George W- 
Bush & Sons Co., 130 A. 263. 284 
Pa. 16. 

Tex —Gulf, C & S. F. Ry. Co v. Cle¬ 
burne Ice & Cold Storage Co, Civ- 
App. 79 SW. 836. 

Kiability of carrier as bailee 

In consignees' action against car¬ 
rier for value of goods delivered to 
wrong person, wheie court charged 
that, if plaintiffs neglected to get 
goods for forty eight hours after re¬ 
ceiving notice of shipment, carrier's 
liability changed to that of ware¬ 
houseman, plaintiils were entitled to 
charge that carrier might still be 
liable as' bailee for negligent mis¬ 
delivery.—Freedman v. George W- 
Bush & Sons Co., 130 A. 2C3, 284 Pa. 
16. 

15- Ala—St Louis & S F. Ry. Co- 
V Georgia, F. & A. Ry. Co., 104 
So 33. 213 Ala. 108. 

16- Ga—Geoxgia R. Co. v. Richards, 
72 S E. 48, 9 Ga App. 639, 

Xnstmctioii exxoneous 

Iq an action against a carrier for 
conversion of goods shipped, defend¬ 
ant having denied that the goods 
were worth the amount claimed by 
plaintiff, and the evidence on this 
pomt being in conflict, the court 
erred m mstructing the jury that, 
m the event they found for plain¬ 
tiff they should find for the full 


amount claimed.—Georgia R. Co. v. 
Richards. 72 SE. 48. 9 Ga.App. 639 

17- IIS —Southern Express Co. v. 
Reagm, S.a. 228 P. 14. 142 CCA. 
470. 

Ill—Hutchison Grocery Co. v. Lou¬ 
isville & H R. Co. 230 IllA^pp 
291. 

18. HL—Hutchison Grocery Co. v. 
Louisville & N. R. Co., supra. 

19- Ky—^Louisville & N. R. Co. v 
Johnson, 10 S.W2d 1104, 226 Ky. 
322. 

20- Tex.—Whitley v Gulf, C. & S 
P. R. Co., Civ App, 183 SW. 36. 

Authoxlty of carrier’s agent 

In an action agrainst a carrier for 
conversion, where the testimony of 
the station agent at the point to 
which the consignee desired to have 
the goods reshippcd that he had au¬ 
thority to arrange for such reship- 
ment was not contradicted, a finding 
that an agreement with hipa for such 
reshipment was not binding was er¬ 
ror —Whitley V. Gulf, etc., R. Co.. 
Tex Civ App., 183 SW. 36. 

21. IT S.—Mitsubishi Shoji Kaisha v. 
Davis, CC.AHT, 291 P. 57, cer¬ 
tiorari denied 44 S Ct 34, 263 U.S 
706, 68 LEd. 516—Norfolk & W 
Ry. Co. v. Ft. Dearborn Coal & 
Export Co., C.C A.W Va., 280 F 
264. 

Ala—St. XiOuis & S F. Ry Co. v 
Georgia, F. & A. Ry. Co, 104 So 
33, 213 Ala. 108—^Zimmern v 

Southern Ry. Co, 92 So. 437, 207 
Ala 169—^Davis v. Hines, 85 So ; 
882. 17 Ala.App. 443. I 
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Cal—Stefani v. Southern Pac. Co, 
5 P.2d 946, 119 Cal App. 69. 

Ga —American Ry. Express Co. v. 
Estroff, 121 SE 711, 31 GaApp 
736, conforming to McQuane v 
State. 121 S.E. 316, 157 Ga 380, 
and affirmed 125 S.E 40, 159 Ga. 
58. 

Ill.—^Merchants' State Bank of Cen- 
tralia v. Chicago, B & Q. R. Co, 
245 Ill App 211 

Iowa—Keota Produce Co. v. Chicago, 
R. L & P. R. Co., 179 NW. 834. 
189 Iowa 1284. 

Ky—^Louisville & N R Co v. John¬ 
son, 10 SW2d 1104, 226 Ky. 322 

La—Orange Nat. Bank v. Southern 
Pac. Co, 110 So. 329, 162 La. 223, 
56 A L R 1167. 

Mich.—^First Nat. Bank v. Grand 
Rapids & I. Ry. Co., 161 N.W. 859, 
195 Mich. L 

Mo—^Buschow Lumber Co. v. Hines, 
229 SW. 451, 206 Mo App 681. 

Nev—^Dixon v. Southern Pac. Co. 
172 P. 368. 42 Nev 73. LRA1918D 
960, affirmed 177 P. 11, 42 Nev. 73. 
LRA.1918D 960 

NY—Smith V. New York, O. & W 
R. Co, 196 NY.S. 521, 119 Misc 
506—^Liberty Sales Co. v. Davis, 
198 N Y S. 253. 

Tenn—^Roth Coal Co v. Louisville & 
N. R. Co., 215 S.W. 404, 142 Tenn 
52. 

Tex—Gulf. C & S. F. Ry. Co v. 
Buckholts Slate Bank, Civ App, 
258 S W. 491, reversed on other 
grounds. Com.App, 270 SW. 1008 
—^Panh«ndle & S F. Ry. Co. v. 
Talmage. Civ.App, 206 S W. 862 
—^International & Great Northern 
Ry- Co. V. Konsa,«s City ITodnce 
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amount of freight charges legally due,22 and in 
some cases, the expense incurred in effecting a sale 
at the place of destination.23 The value to be taken 
in determining damages for conversion is the mar¬ 


ket value of the goods at the place of destination 
or conversion, if they have a market value capable 
of ascertainment,^^ and, if the market value is sub¬ 
ject to fluctuation, the jury may in some jurisdic- 


Co, CivApp., 200 SW. 254—^Texas 
& N. O. Ry. Co. V. Patterson & 
Roberts, CivApp, 192 SW. 5S5 
^Kansas City, M. & O Ry. Co of 
Texas v. Com, Civ.App., 186 SW. 
807 

Va—^Eastern Shore of Virginia Pro¬ 
duce Bxch. V New York, P. & 
N. R Co, 126 SE 674, 141 Va 
611—^Norfolk & W. Ry. Co. v. 
Nottingham & Wrenn, 124 S E 398, 
139 Va 748. 

Wis —^Waters v. Becker, 186 N.W- 
167, 170, 175 Wis. 621. 

10 C J p 277 note 14. 

Corpus Xnxis is cited in support of 
this rule and the rule stated m the 
text next following. 

La.—Orange Nat. Bank v. Southern 
Pac. Co, supra. 

Wis.—Waters v. Becker, supra. 

True value 

"WTiere it appeared that the goods 
after having been delivered to car¬ 
rier for transportation and delivery 
to the consignee were neither deliv¬ 
ered to the consignee nor returned to 
the shipper, a verdict for plaintiff 
in an amount equal to true value of! 
goods was authorized —American Ry. 
Express Co. v. Estroff, 121 S B 711, 
31 GaApp. 736, conforming to Mc- 
Quane v. State. 121 SB. 316, 157 
Ga 380, and affirmed 125 S.E. 40, 159 
Ga. 58 

ProvlsioiL in bill of lading 

The measure of damages is the 
value of the goods at the time of 
the conversion, and a provision in 
the bill of lading fixing the damages 
for loss or injury does not apply. 
—Gulf. C. & S. P. Ry. Co. v. Buck- 
holts State Bank, Tex.Civ.App., 258 
S.W. 491, reversed on other grounds, 
ComApp., 270 S.W. 1008. 

Effect of federal statutes 

(1) Under Cummins amendment of 
March 4, 1915, to Carmack amend¬ 
ment, U.SCompSt. § 8604a, 49 U.S. 
C.A. § 20, shippers of coal to tide¬ 
water piers, for sale in spot market 
thereat, could recover, on carrier's 
confiscation thereof, fair market val¬ 
ue at destination, less cost of trans¬ 
portation and expense of sale, not¬ 
withstanding provision in tarilTs ap¬ 
proved by interstate commerce com¬ 
mission that recovery be computed 
on basis of value at tune and place 
of shipment, there being no im¬ 
press of nonadjacent foreign com¬ 
merce, to which Cummins amend¬ 
ment does not apply.—Norfolk & W 
Ry. Co. V. Nottingham & Wrenn, 
124 S E. 398. 139 Va. 748. 

(2) Under such act, a provision 
in the bill of ladmg that the amount 


recoverable for loss or damage to the 
goods shall be their value at the 
time and place of shipment, is in¬ 
effective, and the common-law rule 
that the damages for misdelivery are 
the value of the goods at the place 
of destination at the time they 
should have been delivered prevails 
—Smith V- New York, O. & W. R 
Co., 196 NYS. 521, 119 Misc. 506 

Statute inapplicable 
Code 1907 § 5514, specifying rule 
of damages for loss, injury, or delay 
in delivering goods, does not apply 
where property shipped was convert¬ 
ed by carrier.—Southern Ry. Co v 
Hams. 80 So 101, 202 Ala. 263. 

22. Ala—St. Louis & S. F. Ry. Co 

V. Georgia, F. & A- Ry. Co., 104 
So. 33, 213 Ala. 108—^Zimmern v. 
Southern Ry. Co, 92 So. 437, 207 
Ala. 169. 

Cal.—Stefani v. Southern Pac. Co., 

5 P2d 946, 119 CalApp. 69. 

Ill.—^Merchants’ State Bank of Cen- 
tralia v. Chicago, B. & Q. R. Co , 
245 IllApp. 211. 

Iowa.—Keota Produce Co v. Chicago, 
R. I. & P. R. Co, 179 N.W. 834, 
189 Iowa 1284. 

Ky.—^Louisville & N. R. Co v. John¬ 
son, 10 SW.2d 1104, 226 Ky. 322. 
La—Orange Nat. Bank v. Southern 
Pac Co., 110 So. 329, 162 La. 223, 
56 A LR- 1167. 

Mich —^Pirst Nat. Bank v. Grand 
Rapids & I. Ry. Co., 161 N.W. 859, 
195 Mich 1. 

N.Y —^Liberty Sales Co. v. Davis, 198 
N.YS. 253. 

Tenn -^Roth Coal Co. v. Louisville 

6 N. R. Co., 215 SW. 404, 142 
Tenn. 52 

Tex,—^Texas & N. O. Ry. Co. v. Pat¬ 
terson & Roberts, Civ.App., 192 
SW. 585. 

Va.—^Eastern Shore of Virginia Pro¬ 
duce Exch. V. New York, P. & N. 
R. Co, 126 SE. 674, 141 Va 611 
—Norfolk & W. Ry. Co. v Not¬ 
tingham & Wrenn, 124 SE 398, 
139 Va. 748 

Wis—^Waters v Becker, 186 NW. 

167, 175 Wis 621. 

10 C.J. p 277 note 15 

23. N.Y.—^Liberty Sales Co. v. Da¬ 
vis, 198 N Y.S 253. 

Va—^Norfolk v W. Ry Co. v Not¬ 
tingham & Wrenn, 124 S.E. 398, 
139 Va. 748—^Eastern Coal & Ex¬ 
port Corporation v. Norfolk & W 
Ry. Co., 113 S.E. 857, 133 Va 525 

24. US.—Norfolk & W. Ry. Co v 
Ft. Dearborn Coal & Export Co. C 
C.A.W.Va.. 292 F. 78—Norfolk & 

W. Ry. Co. V Ft. Dearborn Coal 
& Export Co, C.C A.W Va., 280 F 
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264—^Marsh v. Union Pac. R. Co, 
CCColo, 9 F. 873. 3 McCrary 236 
Ala — Zimmem v. Southern Ry. Co , 
92 So. 437, 207 Ala. 169 
Cal—Stefani v. Southern Pac Co, 

5 P.2d 946, 119 CalApp. 69 

Ill—^Merchants* State Bank of Cen- 
tralia v Chicago, B & Q R. Co. 
245 IlLApp. 211—Garden City Pan 
Co V. Pittsbui;gh, C., C & St. L. 
Ry. Co, 220 IlLApp. 126 
Iowa—Keota Produce Co v Chicago, 
R I. & P. R. Co, 179 N.W. 834, 
189 Iowa 1284. 

Mo—Wall V. American Express Co, 
App., 272 S.W. 76 

NY—Smith V. New York, O & W. 
R. Co.. 196 N.Y.S. 521, 119 Misc. 
506—^Liberty Sales Co. v. Davis, 
198 NYS. 253. 

Tenn.—^Roth Coal Co. v. Louisville 

6 N R. Co., 215 S.W. 404, 142 
Tenn. 52. 

Tex.—^International & Great North¬ 
ern Ry. Co V. Kansas City Pro¬ 
duce Co, CivApp, 200 SW. 254, 
dismissed for want of jurisdiction. 
Va—^Eastern Shore of Virginia Pro¬ 
duce Exch. V. New York, P. & N 
R. Co. 136 SB 674, 141 Va 611 
—^Norfolk & W. Ry. Co v. Not¬ 
tingham & Wrenn, 124 S B 398, 
139 Va. 748—Eastern Coal & Ex¬ 
port Corporation v. Norfolk & W 
Ry. Co., 113 SB 857, 133 Va 525 
Wis—Waters v. Becker, 186 N.W 
167, 175 Wis. 621. 

10 C J. p 277 note 14. 

Corpus Juris is cited as support¬ 
ing the rule that at common law, the 
value of the shipment at destination 
governs, in Wall v. American Ry 
Express Co., Mo App, 272 SW. 76, 
79. 

Confiscatiou of coal 

(1) The measure of damages for 
confiscation of coal by a railroad 
company while m transit is the mar¬ 
ket value of the particular coal at 
the time and under the circumstanc¬ 
es when it was taken.—Norfolk & W, 
Ry. Co V. Ft- Dearborn Coal & Ex¬ 
port Co., CCAW.Va, 292 F 78 

(2) Where it appeared that the 
shipper of the coal was a member 
of a shippers' pool, out of which each 
shipper was authorized to withdraw 
a quantity of coal equivalent to that 
shipped before arrival, the measure 
of recovery was the fair market val¬ 
ue of the coal at destination, less the 
cost of transportation and the ex¬ 
penses of sale there.—^Eastern Coal 
& Export Corporation v. Norfolk & 
W. Ry. Co., 113 SE 857, 133 Va. 
525 

(3) Where coal was in transit to 
the seaboard for export, and for two 
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tions ascertain and apply the highest market value 
between the date of the conversion and the day of 
the trial.25 

Where some of the articles converted were sec¬ 
ond-hand and their market value, if any, would 
not adequately compensate plaintiff for his loss, the 
court may properly allow a recovery for the actual 
or intrinsic value of such articles-^® Where the 
conversion consists in delivery at the wrong place, 
if the owner nevertheless receives the goods for 
sale and disposal there, the measure of damages is 
the value of the goods at that point when so re¬ 
ceived, less the price which they actually brought 
with due care at the sale, plus the cost of the car¬ 
riage if the same had not been pai(L27 Where the 
conversion consists in refusal to deliver the goods 
on the production of the bill of lading, and a sale 
by the carrier for the payment of freight and other 
charges, it has been held that the measure of dam¬ 
ages is the interest on the value of the property dur¬ 


ing its retention and any amount that the property 
depreciated in value while withheld.^* If, after a 
conversion, the consignee accepts a return of the 
goods, but they are returned to him in a damaged 
condition, he is entitled to recover damages to cover 
the depreciation in their value as damaged.29 

One who has only a special interest in the goods 
converted can recover only the value of his inter¬ 
est 

Delivery without surrender or indorsement of hill 
of lading. The delivery of goods to the consignee 
without the consignor’s indorsement on the bill of 
lading, in violation of its terms, renders the carrier 
liable, in an action for conversion, for the value of 
the goods.31 Where the conversion consists in de¬ 
livery of the goods without the surrender of the bill 
of lading, the fact that drafts attached to the bill 
were for more than the value of the goods does not 
affect the measure of damages,32 and plaintiff can- 


months or more at that time, owmg: 
to a strike in the British coal mines, 
the price of export coal was consid¬ 
erably higher than for coal for the 
domestic market, the shipper was en¬ 
titled to the benefit of such enha,nced 
pripe—Norfolk & W. By. Co. v. Ft. 
Bearborn Coal & EIxport Co., supra. 

(4) Evidence offered by defendant 
that the coal, whudi plaintiff intend¬ 
ed for export, was to be delivered 
to a coal pool at the point of des¬ 
tination, from which the shipper had 
no authority to divert it, and that 
on delivery there it would be mergred 
in the pool, and the shipper given 
only a credit for an equal amount 
of coal in the pool, shows that the 
damage to the shipper by the con¬ 
fiscation of the coal was the market 
value of the credit for that amount 
of coal in the pool—Norfolk & W. 
By. Co- V. Ft Dearborn Coal & Ex¬ 
port Co., CC.A.WVa, 280 F, 264. 

Xn. absence of evidence of wholesale 
market price 

(1) In shipper’s action against ear¬ 
ner for loss caused by carrier’s de¬ 
livery of potatoes to other party 
without bill of lading, in which there 
was no definite evidence of the 
wholesale market price of potatoes 
at place of delivery, and the only 
definite measure of damages indicat¬ 
ed by the evidence was the price at 
which the shipper had agreed to sell 
the potatoes to such other party, the 
adoption of such price as the fair 
wholesale market price was proper. 
—^Merchants’ & Miners’ Transp Co 
v. Branch, C.C.A.Va., 282 F. 494. 

(2) In an action by a coal com¬ 
pany against a railroad for the con¬ 
version of carload lots of coal in 
transit, in the absence of anything 


to show that there was any whole¬ 
sale market for coal m carload lots 
at destination at the time, the court 
of civil appeals was warranted In 
fixing the coal company’s damages 
from the conversion at the retail 
price of coal at destination, less the 
cost of transportation and market¬ 
ing—^Both Coal Co. v. Louisville & 
N B. Co., 215 S.W. 404, 142 Tenn. 

52. 

Valne at place of shipment 

Plaintiff in an action for conver¬ 
sion after their arrival at destina¬ 
tion, of goods shipped from New 
Tork to a foreign country, may not 
at his election prove the value of the 
goods in New Tork as a basis for 
measuring his damages—Mallory S. 
S. Co. V. Mitchell, C.C.A.N.T., 291 F. 

53. 

The role is Inapplicable when the 
goods have no established market 
value, as in the case of used house¬ 
hold goods.—^Marsh v. Union Pac 
By. Co, C.C.C 0 I 0 .. 9 F. 873, 3 Mc¬ 
Crary 236. 

25. Ala—Southern By. Co. v. Har¬ 
ris, 80 So 101, 202 Ala. 263. 
Highest intermediate value rule gen¬ 
erally see C. J S. title Trover and 
Conversion § 168, also 65 C.J. p 
138 note 20-p 139 note 26. 

25. Tex.—^St. Louis Southwestern 
By. Co. of Texas v. Kessinger, 
Civ.App, 72 S.W.2d 1105. 

10 C J. p 277 note 14 [d]. 

2!7. Ark —^Little Bock, etc., B. Co. 
V. Miller Coal Co„ 51 S.W. 1054, 
66 Ark. 645. 

10 C J p 278 note 23. 

Improper pmi 

In action against a carrier for de- 
livermg cattle at the quarantine pen 
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in a stockyard, when they were en¬ 
titled to be delivered at the "na¬ 
tive pen” and were so labeled, the 
measure of damages is the difference 
in actual market value at the projH 
er pen and the pen at which deliv¬ 
ered. and not the average difference 
m value between such pens—^Illinois 
Cent B. Co. v. Smith, 75 So. 120, 
114 Miss 302. 

28. Tex—Missouri, etc, B. Co v. 
Long, Civ.App., 167 S.W. 769. 

29. Neb —Colley v. Chicago & N. 
W. By. Co., 187 NW. 98, 107 Neb. 
864. 

30L Ala —•W. O. Broyles Stove & 
Furniture Co. v. Hines, 87 So. 19, 
204 Ala. 584. 

Hatiire of interest 

The shipper of furniture, bill of 
lading attached in the sum of fifty- 
four dollars, order to notify the 
consignee, the railroad having de¬ 
livered the goods to the consignee 
without payment of the draft and 
bill of lading, with relation to its 
right to recover from the railroad 
as for a conversion, is in a position 
analogous to that of a lienee or 
mortgagee, and the measure of its 
recovery should be confined to the 
fifty-four dollars, with interest from 
time of the alleged conversion, the 
value of its special interest.—W. O 
Broyles Stove & Furniture Co. v. 
Hines, 87 So 19, 204 Ala. 584. 
ai. Mass.—Keystone Grape Co v 
Hustis, 122 N.E. 269, 232 Mass. 
162. 

32; Mich.—•Winget v. Grand Trunk 
Western By Co, 177 NW. 273. 210 
Mich. 100, certiorari denied Grand 
Trunk Western By. Co. v. Winget, 
41 set. 6, 254 U.S. 629. 65 L.Ed. 
447. 
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not recover from the carrier an amount which he 
voluntarily paid to the consignee in reduction of the 
purchase price for the inferiority of the goods 
So a carrier which delivers the goods without sur¬ 
render of the bill of lading with draft attached is 
liable for no more than the actual value of the 
goods at destination; it is not liable for the amount 
of the draft unless it is less than such value.34 On 
the other hand, it has been held that the receivers 
of a carrier which wrongfully delivers a shipment 
without requiring the surrender of the bill of lading 
are liable to a purchaser of the draft with bill of 
lading attached for the amount of the draft,^® A 
bank which purchased a draft with hill of lading at¬ 
tached can recover for the wrongful delivery of the 
goods without surrender of the bill, the full amount 
of the draft, if less than the value of the goods al¬ 
though it charges a portion of the amount of the 
draft against an existing indebtedness of the cus¬ 
tomer from whom it purchased the draft.36 

Nominal damages. Where, after delivery to the 
wrong person, the carrier secures the goods and 
tenders them to the consignee in good condition and 
before suit brought, the carrier is liable only for 
nominal damages, in the absence of any proof of 
damages from delay in tendering the goods.^7 

b. Damages Other than, or in Addition to, Val¬ 
ue of Goods 

Special damages may be recovered under particular 
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circumstances. If not speculative, uncertain, or remote. 
Interest on the recovery is commonly allowed. 

It has been held that where the goods converted 
had a market value at the destination at the time 
they should have been delivered, the shipper cannot 
recover special damages.^^ Nevertheless, special 
damages which might reasonably have been contem¬ 
plated by the carrier or with respect to which it 
had notice, may be recovered.^® So, where the 
shipper, at the time he notified the carrier that the 
original consignee was not entitled to eggs shipped, 
stated that he had sold them to a third person at a 
named price per dozen, the shipper was not con¬ 
fined to a recovery of the reasonable market value, 
but could recover, as special damages, the contract 
price of the sale to such third person.^® Special 
damages not within the contemplation of the par¬ 
ties are not recoverable.^^ 

Speculative and uncertain damages, such as loss 
of profits, cannot be recovered as damages for con¬ 
version,^^ nor can plaintiff recover for injury to his 
business.^3 

Expenses incurred. Expenses incurred while 
waiting for the delivery of the freight on the state¬ 
ment of the agent of the carrier that the same had 
not arrived, when in fact it was then in its posses¬ 
sion, are too remote to be the basis of a recovery 
against the carrier.^^ The right to recover expens¬ 
es incurred for breach of the contract of carriage. 
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Vt.—Belden v. Boston, etc., R. CJo., i 
92 A. 212, 88 Vt, 300. 

33. Midtu—Wmeret v. Grand Trunk 
Western Ry. Co., 177 N.W. 273, 210 
Mich. 100, certiorari denied Grand 
Trunk Western Ry. Co. v. WinJet, 
41 S.Ct. 6, 254 U.S. 629, 66 LEd 
447. 

3^ N.Y. —Ha.tch v. New York Cent. 
R. Co.. 203 N.YS. 807, 122 Misc. 
707. 

35^ Tex.—^Baker v. First Nat. Bank, 
Civ.App., 260 S.W. 220. 

361 Wash.—National Bank of the 
Republic V. Hines, 192 F. 899, 112 
Wash. 352. 

37. Ill —Hutchison Grocery Co. v. 
Louisville & N. R. Co., 230 llLApp 
291. 

38L U.S.—^Mitsubishi Shoji Km she v. 
Davis, DCN.Y., 291 F. 882. 
price 

A complaint alleg^ing: that plaintiff 
had contracted to sell the groods to 
a responsible purchaser at their des¬ 
tination for a stated sum. and that 
the initial carrier was advised to for¬ 
ward the. groods promptly, so they 
could be delivered at the earliest 
practical time, in order to satisfy 
plaintiff’s customers for or purchas¬ 


ers of the groods, was insufficient to| 
show knowledge by the carrier of 
the resale of the goods at the stated 
price, and therefore did not authorize 
recovery of the resale price, which 
was in excess of the market price. 
—Mitsubishi Shoji Kaisha v. Davis, 
CCAN.Y., 291 F. 57, certiorari de¬ 
nied 44 S.Ct. 34. 263 U.S. 706, 68 L. 
Ed. 616. 

39- La.—Smedes Bros. v. Morgrau's 
Louisiana & T. R. & S. S. Co., 
110 So. 425, 162 La. 289. 

N C.—^Harrill v. Seaboard Air Line 
Ry. Co., 107 S.B. 136, 181 N.C 
315. 

Notice of facts 

Where defendant railroad was ful¬ 
ly notified as to what plaintiff in¬ 
tended to do with goods shipped him 
when they arrived at destination, 
such communication was sufficient 
to put the railroad on notice as to 
the resultant damages should it fail 
m the delivery of the goods—^Har- 
rill V. Seaboard Air Line Ry. Co., 
107 S E. 136, 181 N.a 315. 

Where carrier knew or should have 
known of special circumstances 
which, if established, would author¬ 
ize an award of special damages, ac¬ 
tual notice is unnecessary.—Smedes 
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Bros. V- Morgan’s Louisiana & T. R. 
& S. S. Co., 110 So. 425, 162 La. 289. 

40- Mo.—Amber v. Davis, 282 S.W. 
459, 221 Mo.App. 448. 

41- Minn.—^Minneapolis, St. P. & S. 
S. M. Ry. Co. V. Reeves Coal Co, 
181 NW. 335, 148 Minn. 196. 14 
A.LR. 405. 

Deviation; loss of more favorable 
market 

Where a deviation by a carrier 
from the route designated in the 
bill of lading prevented the shipper 
from diverting the shipment to a 
more favorable market, as he had 
intended to do, but the carrier had 
no knowledge of such intention, the 
loss of the more favorable market 
cannot be deemed to have been with¬ 
in the contemplation of the parties 
as a consequence which might result 
from misrouting —^Minneapolis, St. 
P. & S. S. M Ry. Co. V. Reeves Coal 
Co., 181 NW. 335, 148 Minn. 196. 
14 A.L.R. 405. 

42u Iowa.—Keota Produce Co. v. 
Chicago, R. I. 4b P. R. Co.. 179 
N.W. 834, 189 Iowa 1284. 

43. Md—Baltimore, etc., R. Co. v. 
Pumphrey, 59 Md. 390. 

44. Ga.—Central of Georgia R. Co. 
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is discussed in § 160 c (2) supra. What expenses 
are recoverable for delivery at the wrong place, in 
an action other than for conversion, is stated in 
§ 176 supra. 

Interest. Interest on the value of the goods or 
amount of recovery has been allowed in many cas¬ 
es;^® it may usually be computed from the date of 
the conversion dr time when delivery should have 
been madc,^® although it has been held that, where 
a carrier delivered goods on a forged bill of lading, 
interest should be allowed only from judicial de¬ 
mand, and not from the date of delivery, conversion 
not being willful,^^ and it has been held that where 
a carrier confiscated coal, but refused to pay the 
market value, interest may be recovered from the 
date of the demand.^* 

Statutory penalty. A statute providing that in 
case of a refusal to deliver property shipped the 
carrier shall pay the party aggrieved special damag¬ 
es at the rate of five per cent per month upon the 
value of the goods at the time of shipment for the 
negligent detention thereof does not apply in an ac¬ 
tion to recover the value of goods not delivered at 
all, but converted by the carrier.^^ 

Exemplary damages may be recovered where the 
taking of the property was willful and without re¬ 
gard to plaintiff’s rights.^® 


Attorney's fees. In a common-law action for con¬ 
version arising out of a carrier’s safe of goods for 
demurrage charges alleged to be unlawful, because 
of an incorrect application of the published rules, 
plaintifFs attorney’s fees are not recoverable, and 
the federal statute permitting the recovery of at¬ 
torney’s fees where damages are recovered for 
violation of the provisions of the federal law relat¬ 
ing to discrimination, reparation, and the like is in- 
applicable.®^ 

c. Mitigatioii or Eednetion of Damages 

Defendant may show in mitigation of damages for 
conversion any matters which go to reduce the amount 
required for just compensation. 

Defendant carrier may show, in mitigation or re¬ 
duction of damages for conversion, any circum¬ 
stances tending to reduce the amount justly required 
to compensate plaintiff for his loss.52 Where the 
conversion consists in a delivery to the wrong per¬ 
son, if the goods are reclaimed by the carrier and 
delivered or tendered to the consignee or a person 
entitled thereto,53 or the proceeds of a sale of the 
goods are paid to him,®^ such delivery, tender, or 
payment will be considered in mitigation of damag¬ 
es. 

Where the conversion consists in a delivery of 
the goods to the consignee without payment of the 


V. Cliicagro Portrait Co., 49 S.E. 
727, 122 Ga 11. 106 Am.SR. 87. 

45. XT.S —Hubbard Bros & Co. v. 
Southern Pac. Co, La., 256 P. 761, 
168 C.CA. 107 

Ala—Southern Ry. Co. v Harris, 80 
So. 101, 202 Ala. 263—^Davis v 
Hines, 85 So. 882, 17 AlaApp 
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IlL—Northern Transp. Co. v. Sellick, 
52 111. 249. 

Iowa.—Keota Produce Co v. Chicagro, 
R. I. & P. R Co. 179 NW. 834, 
189 Iowa 1284 
10 C.J. p 277 note 16. 

Xn Kssouii, under Rev S1.1919 § 
4222, the jury may, if they shall 
think fit, grive damagres in the na¬ 
ture of interest, over and above the 
value of the groods at the time of 
the conversion —Amber v. Davis, 
282 SW. 459, 221 Mo App. 448. 

46. IlL—^Merchants' State Bank of 
Centralia v. Chicago, B. & Q R 
Co . 245 Ill App 211 

La—Oiange Nat. Bank v. Southern 
Pac Co. no So. 329, 162 La 223, 
56 ALR 1167. 

Nev.—^Dixon v. Southern Pac. Co, 
172 P 368, 42 Nev 73, LRA1918D 
960, affirmed 177 P. 14, 42 Nev 
73. LRA191SD 960. 

Tex —^Baker v. First Nat. Bank, Civ. 
App. 260 S.W. 220. I 


47. XT.S—Hubbard Bros & Co. v 
Southern Pac. Co, La, 256 P. 761, 
168 CCA. 107 

4a. Ky—Southern Ry Co. v. Con¬ 
sumers' Fuel Co., 262 S.W. 581, 
203 Ky. 441. 

49- Tex.—^Panhandle & S. P. Ry Co 

V. Talmage, Civ.App, 206 S.W 

862—^Missouri, K. & T. Ry. Co. of 
Texas v. C. BL Rines & Co, 84 
SW. 1092, 37 Tex Civ App. 618 

50- Ala.—St Lduis & S. P. Ry. Co 
V. Georgia, P & A. Ry. Co., 104 
So. 33, 213 Ala. 108. 

Mo—^Blackmer v. Cleveland, etc, R 
Co. 73 SW 913, 101 Mo App. 557. 

Priority of rights as excuse 

In action by purchaser of coal 
against carrier for conversion which 
was willful, deliberate, and in utter 
disregard of plaintiff's rights and 
needs, carrier which had contract 
with same seller for coal was not 
excused fiom liability for punitive 
damages by virtue of any priority of 
rights, especially where it had re¬ 
ceived, not only its own maximum 
quantity, but m excess thereof, and 
to exclusion of plaintilf—St Louis 
& S P Ry Cq V Georgia, P & 
A Ry. Co., 104 So. 33. 213 Ala. 108 

51- Mo_.—Milne Lumber Co. v. Mich- 
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Igan Cent. R. Co., App, 57 S W 2d 
732. 

52- Iowa —Keota Produce Co v. 
Chicago, R- I. & P. R- Co., 179 
NW. 834, 189 Iowa 1284 

Mo —^Montgomery v Davis, 240 S 
W. 282, 209 Mo App. 698. 

Va-—Norfolk & W. Ry Co. v. Not¬ 
tingham & Wrenn, 124 S E. 398, 139 
Va, 743. 

ICatter not constituting ground for 
reduction of d^-niages 
A carrier could not reduce liability 
for confiscation of coal in transit 
over Its line to tide water piers, for 
sale m spot market thereat, by al¬ 
locating confiscated cars to Great 
Lakes' ports, after interstate com¬ 
merce commission ordered embargo 
on shipments east until certain per¬ 
centage of cars was consigned to 
lakes, its duty being to refuse to 
accept cars at mines, or stop them 
until properly rerouted—^Norfolk & 
W Ry. Co. V. Nottingham & Wrenn, 
124 SB 398. 139 Va. 748. 

53- W Va —Clarke-Lawrence Co. v. 
Chesapeake & O Ry. Co., 61 S- 
E 364, 63 W.Va. 423. 

54. Iowa.—Keota Produce Co v 
Chicago, R. L & P. R. Co.. 179 
NW. 834, 189 Iowa 1284. 

Mo.—^Montgomery v. Davis. 240 S. 
W. 282, 209 Mo.App. 698- 
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purchase price, contrary to the shipper’s orders, the 
carrier may show in mitigation of damages that the 
consignee had paid for the goods subsequent to the 
conversion.®® 

The general rule that it is the duty of plaintiff to 
minimize damages so far as possible does not re¬ 
quire the shipper of goods converted by the carrier 
by delivery to the consignee without the shipper’s 
indorsement on the bill of lading to accept the con¬ 
signee’s check in partial payment of the demand in 
order to reduce the loss, even if the balance could 
afterward be collected.®® A rejected offer of com¬ 
promise, made to the consignee by a person to whom 
the goods were wrongfully delivered, for the pur¬ 
chase thereof and payment of a profit on the same, 
is not ground for mitigation of damages.®^ 

The fact that plaintiff made no attempt to ob¬ 
tain a shipment from the carrier until many months 
after its misdelivery was not ground for mitigation 
of damages, since the cause of action arose from 


§ 185 

the moment defendant placed the goods beyond its 
power to deliver®® 

§ 185. Effect of Final Delivery 

Broadly speaking, upon a final delivery the rights, 
duties, and liabilities of the carrier with respect to the 
goods are at an end. 

The liability of a common carrier as such con¬ 
tinues until there has been a sufficient delivery of 
the goods to the consignee or person entitled there¬ 
to,®® or a waiver of such delivery;®® but where 
there is a complete legal delivery in accordance with 
the rules stated supra § 160 et seq the rights of the 
carrier®! and its duties and liabilities,®® with respect 
to the goods, whether as carrier or warehouse¬ 
man,®® ordinarily terminate, even though the con¬ 
signee refuses to receive them because damaged,®^ 
and any further obligation on its part must arise out 
of a new and different contract.®® If the carrier 
subsequently delivers the goods to another at the 
consignee’s request, it is acting as his agent.®® In 
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55. Minn —Jellett v St Paul, etc, 

R. Co, 15 N.W. 237, 30 Mmn. 265 
50. Mass —Keystone Grape Co. v 

Hustis. 122 NK 269, 232 Mass 
162. 

57. W.Va.—Clarke-Lawrence Co. v 
Chesapeake, etc, H. Co, 61 S El 
364, 63 W.Va. 423. 

58. La.—Orange Nat. Bank v South¬ 
ern Pac Co, 110 So. 329, 162 La. 
223, 56 ALR 1167. 

59. Ark—^Missouri 6b N. A. R. Co. 
V. United Farmers of America, 292 

S. W. 990, 173 Ark. 577 

Ind.—Chicago, R I. & P. Ry. Co v. 
Stouffer, 111 NE 809. 61 IndApp. 
190 

La—Wood V. Louisiana & A. Ry. 

Co, 104 So. 306, 158 La 504 
Me.—^Brown v. Railway Express 
Agency. 188 A. 716, 134 Me. 477. 
Okl—St. Louis & S F Ry. Co. v 
Royal Ins. Co. 227 P. 410, 100 
Okl. 11. 

Tex.—American Express Co. v. Dun¬ 
can, Civ.App., 193 S.W. 411. 

80- Ind.—American Ry. Express Co. 
V. Rhody, 143 NE. 640. 84 IndApp 
283 

61- Wis—^Madden Bros. v. Jacobs, 
235 N.W. 780, 204 Wls 376. 

Bights of private carrier as haUee 
All lights of private carrier to 
possession of property as bailee were 
held to have ceased under an agree¬ 
ment when consignee signed contract 
and received goods.—^Mkdden Bros. 
V. Jacobs, 235 NW. 780. 204 Wis 
376 

68. Ala—James v. Alabama Great 
Southern R. Co, 81 So. 582, 202 
Ala. 610 

Ark.—Arkansas Railroad v. Wmters, 


265 SW. 967, 166 Ark. 213—^Yazoo 
& M V. R. Co. V Altman. 187 S 
W 656, 124 Ark. 490—Arkadelphia 
Milling Co V. Smoker Merchandise 
Co, 139 SW. 680, 100 Ark. 37. 

Ga—Georgia Colton Co v Central of 
Georgia Ry. Co., 91 S E 933, 19 
GaApp 576 

Mo —^Bozworth v Wabash Ry. Co , 
58 SW2d 448. 332 Mo 277. affirm¬ 
ing Bosworth V. Wabash Ry. Co, 
App., 21 SW.2d 1110—^Burton v. 
Wabash Ry Co, 58 S.W 2d 443, 332 
Mo. 268, affirming, App , 22 S.W 2d 
201—^Hayes v. Wells F^rgo & Co. 
Express. App, 206 SW. 229. 

Neb—Schneider v. Davis, 192 NW. 
230, 109 Neb 638. 

NY—Anthony & Jones Co v New 
York Cent. & H. R. R Co, 119 
NE. 90, 233 NY. 21. LR.A1918P 
1085, reversing 152 N.Y S 1097, 167 
App Div. 955—American Colton 
Products Co. V. New York Cent 
R Co, 255 N.Y.S 672, 142 Misc 
821. 

Tex—^House v. Soder, 36 Tex 629 
Wis—^Northern Milling Co v. Davis, 
190 NW. 351, 178 Wis 493 
10 C J. p 248 note 12, p 256 note 6, 
p 260 note 41. 

trader express statutory provisions 
in G-eorgia a carrier's responsibility 
ceases on dehvery at destination ac¬ 
cording to sender’s direction or ac¬ 
cording to the custom of trade — 
Saunders Bros v Payne, 116 S E 
349, 29 GaApp. 615. 

Xdability of stockyards company as 
common carrier ends with its de¬ 
livery to the consignee, unless, by 
reason of such circumstances as un¬ 
reasonable delay in acceptance, or 
other default on the part of the con¬ 
signee, the relation changes to that 
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of bailee —Schneider v. Davis, 192 
NW. 230, 109 Neb. 638 

63. Ky.—Gus Datillo Fruit Co v 
Louisville & N. R Co, 65 S W 2d 
683. 685, 251 Ky. 566. 

10 C J p 218 note 12. 

Corpus Juris is guoted in support 
of this rule in Gus Datillo Fruit Co. 
V. Louisville & N R Co, supra 

64. Tex—Houston & T. C. Ry. Co. 
V. Iversea, Civ App. 196 SW 908. 

65. Ala —^Fred Henderson & Wal¬ 
ters V. Atlantic Coast Line Ry. 
Co., 76 So 309, 200 Ala 393. 

Ga —^Taylor v. Central of Georgia 
Ry. Co., 121 S.E. 348, 31 GaApp. 
374 

Ill—^Wenatchee Valley Fruit Grow¬ 
ers Ass’n V. Michigan Central R 
Co., 215 Ill App 129. 

NY.—American Cotton Products Co. 
V New York Cent R Co, 225 N. 
Y.S 672, 142 Misc. 821 
Beconsign'meTit or diversion, of goods 

(1) Whatever right of diversion, 
in the absence of provision therefor 
in a contract of shipment, a con¬ 
signor of goods to himself or agent 
may have, no right to divert can be 
claimed after arrival of the goods at 
agreed destination, a further ship¬ 
ment requiring a new contract — 
Taylor v. Central of Georgia Ry. 
Co-, 121 SB. 348. 31 GaApp. 374. 

(2) “Reconsignment” of cars to 
other destinations is efiCected by new 
agreement in addition to and ex¬ 
tending terms of original contract of 
carriage over new and additional pe¬ 
riod of transportation —Perkel v. 
Pennsylvania R Co, 265 N Y S. 597, 
148 Misc. 284. 

66. Mo —^Hayes v. Wells Fargo & 
Co. Express, App., 206 S.W. 229. 
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accordance with the general rule above stated, 
where there has been a complete legal delivery, the 
carrier is relieved from liability for loss or injury 
thereafter occurring by fire or other cause, although 
the goods remain on the carrier’s premises, and 
never come into the actual possession of the con¬ 
signee or owner,®^ at least in the absence of gross 
negligence on the part of the carrier.® 8 Jn case of 
live stock shipments, however, the liability of the 
carrier is not confined to losses occurring during 
the time the stock is actually in its possession. If 
the cause of a loss occurring after its delivery to 
the owner is a cause which began to operate while 
it was in the carrier’s possession and is a cause for 
which it is responsible, it will be liable without re¬ 
gard to the time when the effects developed.®® 
Although delivery is not made at the proper place, 
yet if the owner subsequently obtains possession of 
the goods, the earner is not liable for a loss there¬ 
after occurring.^® 

§ 186- Goods Carried C. O. D. 

a. In general 

b- Duties and liabilities of carrier 

c. Remedies of carrier 


a. In General 

The duty of a carrier to collect the amount due the 
consignor, upon delivery of the goods, arises only by 
contract. 

The peculiarity of shipment of goods c. o. d. 
(meaning collect on delivery), which is usually un¬ 
dertaken only by express companies, is that a con¬ 
dition is attached that the carrier on delivery to the 
consignee shall collect a specified sum of money, 
usually the purchase price of the goods (and other 
than transportalon charges), and shall return the 
sum thus collected to the consignor. Since it is well 
settled that there is no common-law duty devolving 
on an express company or other common carrier to 
act as the collecting agent of the shipper, such ob¬ 
ligation arises only by contract express or implied,^! 
and is one which the carrier may enter into or re¬ 
fuse at Its option.72 A contract by which the ear¬ 
ner undertakes to collect on delivery may be ver¬ 
bal, and need not be incorporated in the receipt or 
bill of lading, although in such case the proof of the 
undertaking must be clear and explicit.^® The con¬ 
tract may be implied where the carrier accepts the 
goods for transportation with instructions not to de¬ 
liver them until they are paid for, or where they 
are so dearly marked as to indicate that payment is 
to be a condition of delivery but it has been 


67. Colo—Lynch v. Union Pac- K. 

Co, 172 P. 1061, 65 Colo. 152. 

Ky,—Gus Datillo Pruit Co. v. Lou- 

Tf:ville & N. R. Co., 65 SW2d 633, 

251 Ky. 566. 

Xjsl —Wood V. lionisiana & A- Ry. 

Co.. 104 So. 306, 158 La. 504. 

Mich.—^Barber v. Detroit, G. H. & M. 

Ry Co, 164 NW. 377 197 Mich. 

643, Ann Cas 1918E 1109 
10 C.J. p 247 note 3, p 252 note 57. 
Xk)B 8 hy Are 

(1) Where one car was unloaded 
by the carrier and the goods placed 
in a warehouse and another car was 
placed for unloading and ta portion 
of the shipment removed by the 
consignee, who signed receipts for 
both cars, there was a delivery, re¬ 
lieving the carrier from liability for 
the subseanent destruction of the 
shipments by fire—Denver & R- G. 
R. Co V. Johnson. 193 P- 729, 69 
Colo. 252. 

(2) Where consignee had ample op¬ 
portunity with which to remove the 
goods after notice of their arrival, 
the earner is not liable for the sub¬ 
sequent destruction of the goods by 
fire—Wood v Liouisiana & A. Ry. 
Co, 104 So. 306. 158 La. 504. 

l^oss by freeing 

(1) Where railway delivers a car¬ 
load of vegetables to consignee, who 
accepts same and starts removing 
vegetables from the car, the rail¬ 
way's responsibility for the safety 
of the vegetables ceased, and, where 


vegetables remaining in car freeze, 
the railway is not liable for damages 
sustained—Lynch v Union Pac. R. 
Co-, 172 P 1061, 65 Colo. 152. 

(2) Where fruit dealer accepted 
carload of b«nflTisi«^ but was not per¬ 
mitted to unload until payment of 
freight, earner was not liable either 
as carrier or as warehouseman when 
bananas became frozen and chilled, 
there having been a complete deliv¬ 
ery—Gus Datillo Fruit Co. v. Louis¬ 
ville & ISr. R. Co., 65 S.W.2d 683, 251 
Ky. 566. 

<3) Where potatoes shipped by rail 
and steamer had been in steamship 
company's warehouse at destmation 
to knowledge of consigpiee more than 
six days, railroad which handled 
shipment was not liable for loss by 
freezmg, its carrier’s liability hav¬ 
ing terminated.—-Barber v. Detroit, 
G. H. & M. Ry. Co., 164 N.W. 377, 
197 Mich. 643. Anu.Cas.l918B 1109. 

68. Ga,—Stewart v. Central of Geor¬ 
gia R. Co., 60 S.E. 1, 3 GaALpp. 
397. 

69- Mo —Bell V. Chicago, etc., R. 

Co.. App., 171 S.W. 41. . 

Tex.—^Missouri Pac R. Co. v- Ed¬ 
wards, 14 S.W- 607, 78 Tex. 307 

70u HI.—^Unger v. Parmelee Co, 225 
Ill App. 556. 

71- Mo.—Rolla Produce Co. v. 

Amencan Railway Express Co, 
226 S.W. 582, 205 Mo.App. 646. 
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N.C—Anthony v. American Express 
Co, 124 SB. 753, 754, 188 NC 
407, 36 A.LR. 460 

Pa.—Warfel v. Hemp, 20 Pa.Dist 
& Co. 598. 

10 CJ. p 278 note 28-11 CJ. p 940 
notes 47-50. 

Corpus Juris is quoted in Anthony 
V. American Express Co, supra, in 
support of the rule stated in this 
and the next following text. 

Implied contract not shown 

As to prepaid shipments of coal 
consigned to a coal exchange for ac¬ 
count of shipper and under regula¬ 
tions of exchange, loaded on ship for 
account of other members, course 
of dealing between shipper and ear¬ 
ner was held not to show an im¬ 
plied contract by earner to collect, 
from those for whose account the 
coal was so reshipped, the freight 
prepaid by the onginal shipper— 
Pennsylvania R. Co. v. S. M. Hamil¬ 
ton Coal Co., 125 A. 405, 144 Md. 
556, 35 A.L.R. 478. 

72. N C.—Anthony v. American Ex¬ 
press Co., 124 SE. 753, 188 NC 
407, 36 A.L.R. 460 

Pa—Warfel v. Hemp, 20 Pa.Dist. & 
Co. 598. 

10 C.J. p 278 note 29. 

73- Pa.—Union R., etc., Co. v. Rie- 
gel. 73 Pa 72. 

74- Ala.—Cox V. Columbus & W Ry. 
Co, 8 So. 824, 91 Ala. 392. 
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held that where a receipt given by the carrier for 
the goods does not contain the condition that pay¬ 
ment shall be made on delivery, the carrier is not 
bound although it was instructed to deliver with 
that condition merely marking a package 

"c. o. d.” is not sujficient where the receipt issued 
by the carrier contams no such characters, nor any 
language indicating an undertaking by the carrier 
to collect from the consignee the amount due;^® 
and that the words “please collect," written on the 
bill accompanying a parcel is a request only, and 
the acceptance thereof by the carrier does not show 
a binding agreement to comply with the request.^^ 

Title to goods in transit. There is a conflict of 
authority as to whether the delivery of goods to a 
earner for shipment c. o, d. passes title to the buy¬ 
er, as is discussed in the CJ.S. title Sales § 276, 
also 10 C.J. p 278 note 32—p 279 note 35, and 55 
C.J. p 591 note 60-p 592 note 68. The question also 
arises in connection with the transportation of in¬ 
toxicating Hquors, in determining the place of sale 
as affecting criminal responsibility. This is treat¬ 
ed in the CJ.S. title Intoxicating Liquors § 249, also 
10 CJ. p 279 note 33, and 33 CJ. p 598 note 80 [a]. 

k Duties and IdabOilies of Carrier 

(1) In general 

(2) Failure of consignee to accept and 

pay for goods 

(3) Liability for conversion 

(4) Right of consignee to inspect goods 

(5) ' Liability as warehouseman 

(6) Actions against carrier 


(1) In General 

A carrier is bound to a strict compliance with its 
contract to act as agent for the consignor in collecting 
the amount due on a C. O. D. shipment, and is liable to 
the consignor for a failure to collect, unless the latter 
waives his rights, or unless other circumstances exist 
relieving the carrier from liability. The consignee must 
either pay for the goods or return them. A third person 
who pays the charges and receives the goods acquires an 
interest therein. 

When a carrier makes a contract to collect on de¬ 
livery, it stands with reference to it just as any 
other agent,^* and is bound to a strict compliance 
with its undertaking.^® The carrier acts as bailee 
to transport the goods,*® and as agent to collect the 
price.*i Where the carrier undertakes to transport 
goods C. O. D., it is bound to collect the amount 
due and return it to the shipper,*^ and, ordinarily, 
if the carrier delivers the goods without receiving 
the amount to be collected, it is liable to the con¬ 
signor therefor,*® but the consignor may by his 
acts waive any rights he may have against the car¬ 
rier for its breach of duty in this regard.*^ Where 
the price of a C. O. D. shipment was paid to the 
carrier by the consignee, and by collusion between 
the carrier and consignee the money, while in the 
carrier’s possession was garnisheed by the con¬ 
signee, the consignor could recover from the carrier 
as for money had and received, and no duty rested 
on the consignor to defend the garnishment pro- 
ceedings-*^ Under a rule adopted pursuant to the 
Interstate Commerce Act, requiring the consignor 
to mark r on packages shipped C. O. D. those let¬ 
ters, together with the name and address of the 
shipper, and the amount to be collected, it is not the 
duty of the carrier to so mark the goods.*® 


Mass.—Ijane v. Chadwick, 15 N.M 
121, 146 Mass. 68. 

10 C.J. p 278 note 31. 

75. Ala.—Smith v. Southern Ex¬ 
press Co., 16 So. 62, 104 Ala 387. 

76L Ill.—Chicagro, etc., R. Co. v. 
Merrill. 48 HI. 425. 

77- N.T.—^Tooker v. Gnrmer, 2 Hilt. 
71. 

78- hT.C.—-Ajithony v- Amencan Ex¬ 
press Co, 124 S.E. 753, 188 N.C 
407. 

10 CJ. p 279 note 36. 

Corpus Juris is quoted in Anthony 
V. Amencan Express Co., 124 S E. 
753, 755, 188 N.C. 407, in support of 
the rule stated m this and the next 
following- text. 

79- Ind.—^Meyer v. Eemcke, 31 Ind. 
208. 

N.C.—Anthony v. American Express 
Co., 124 S.E. 753, 188 NC. 407. 
sa NT.—Joseph Mogul, Inc., v. C. 
Lewis Lavine^ Inc, 159 NE. 708, 
247 N T. 20, 57 A.L.II. 934, revers¬ 


ing 221 N.T.S. 391, 220 App.Div. 
287. 

81- Mo.—^Rolla Produce Co. v. 

Amencan Railway Express Co, 
226 S.W. 582, 205 MoApp. 646. 

N.T,—Joseph Mogpul, Inc v. C Lewis 
Lavine, Inc., 159 NB. 708, 247 
N.T. 20, 57 A L.R 934, reversing 
221 N.T.S. 391, 220 App.Div. 287. 

82- Ind.—^U. S. Express Co. v- Kee¬ 
fer, 59 Ind. 263. 

Mich —Amencan Ry. Express Co 
V Ready, 206 N.W. 344, 232 Mich 
624. 

Mo.—Rolla Produce Co. v. Amencan 
Railway Express Co, 226 S.W. 582, 
205 MoAlpp. 646. 

10 C.J. p 279 note 38. 

FxesimLpti 0 ]i. Is that cuurrlear per¬ 
formed its duty to collect amount of 
C. O. D. charges.—-Ajuerican Ry. Ex¬ 
press Co. V. Ready. 206 N.W. 344, 232 
Mich. 624. 

83. Ark.—Railway Express Agency 
V. McAdams. 85 S.W.2d 730, 191 
Ark. 118. 


N.C.—Anthony v. Amencan Express 
Co.. 124 S.E. 753, 188 N.C. 407. 

10 C J. p 279 note 40 

84. N.T —Brooks v. American Elx- 
press Co, 14 Hun 364. 

10 C.J. p 279 note 41. 

Corpus Juris text is cited with 
approval m Railway Express Co v. 
Leroy, Pa, 167 A- 444. 

85. Ala.—American Ry. Express Cg. 
V. Henderson, 107 So. 746, 214 Ala. 
268 

86L N.T.—Rothschild v. American 
Ry. Express Co.. 234 NTS. 454, 
226 App.Liv. 187. 

Constmetiou of receipt 
Where two packages, intended to 
be shipped C. O L were delivered 
to the carrier, hut one of the pack¬ 
ages was not so marked, the issu¬ 
ance of a receipt by the carrier for 
‘*1 box & 1 bolt of cloth C. O L” 
was not an agreement by the earner 
to mark either of the packages for 
the consignor, and hence the earner 
accepted for transportation and de- 


383 



§ 186 


CAIiBIEBS 


13 C.J.S. 


Effect of fraud. Where the consignor informs 
the carrier’s agent that he desires to send an inter¬ 
state shipment C. O. D., but the agent fraudulently 
issues a straight bill of lading, which he represents 
to the consignor is an order bill, and the goods are 
delivered to the consignee without payment, the ear¬ 
ner is liable to the consignor for the value of the 
goods, and it is immaterial that the fraud was not 
willful, or that the consignor was negligent in fail¬ 
ing to read the bill of lading.*^ Where, by the 
fraud of the consignor, the consignee becomes en¬ 
titled to the return of the money paid by him on a 
C. O. D. shipment, iJie carrier may return it to the 
consignee without incurring any liability to the con¬ 
signor.^* Where goods were sent C. O. D. at the 
consignor’s risk, and the carrier’s agent knew that 
they showed signs of wet damage, it was his duty to 
disclose such fact to the consignee before demand¬ 
ing and receiving payment therefor; and the 
fact that the company had remitted the purchase 
price to the consignor before receiving notice from 
the consignee that the goods were worthless did not 
relieve it from liability, if the notice was within a 
reasonable time.** 

Defenses to liability. A carrier is not liable for 
delivering the goods without making collection 
where the amount to be collected was thereafter 
paid by the consignee direct to the consignor;** 
but where a cause of action has accrued to the con¬ 
signor because of the carrier’s delivery of the goods 
without collecting the charges, the carrier cannot 
exonerate itself from liability by a return of, or an 
offer to return, the goods to the consignor,*^ 

Duties of consignee. A consignee who receives 
a C. O. D. shipment is bound either to pay therefor 
or return the goods.*^ 

Rights of third persons. A third person who, at 


the request of a buyer of goods shipped C. O. D., 
makes the required pa3nnent and receives the goods, 
acquires an interest therein sufficient to secure the 
amount paid by him, superior to any rights of the 
seller arising from an agreement between the latter 
and the buyer, not known to the payer.** 

(2) Failure of Consignee to Accept and Pay 
for Goods. 

The carrier fully performs its duty by tendering back 
the goods to the consignor after the consignee’s refusal 
to accept and pay for them. Ordinarily, the carrier must 
give the consignor notice of such refusal, after affording 
the consignee a reasonable time in which to accept and 
pay the charges. A return of the goods to the consignor 
must be made within a reasonable time. 

The duty of the carrier of goods shipped C. O. D. 
is fully performed where, after the consignee refus¬ 
es to receive and pay for them, it tenders back the 
goods to the consignor.*^ Ordinarily, it is the duty 
of the carrier to give notice to the consignor of the 
failure or refusal of the consignee to accept and to 
pay for the goods,* ^ after allowing the consignee a 
reasonable time in which to do so.** It has been 
held, however, that in the absence of an agreement 
there is no duty or obligation on the carrier to give 
such notice,*^ and that, where there has been no ab¬ 
solute refusal to accept the goods, and the consignee 
has promised to call for the goods and to take them 
away within a short time, the carrier is not charge¬ 
able with negligence in failing to give immediate 
notice to the consignor of a delay in the acceptance 
of the goods.** A return of the goods to the con¬ 
signor after the consignee’s refusal thereof must be 
made within a reasonable time.** 

Where the consignee notified the carrier that he 
was not ready to take up a C. O. D. shipment on its 
arrival, it has been held to be the carrier s duty 
to store the goods and to hold them a reasonable 
time to enable the consignee to pay.^ 


livery two segrre^rated packages, one. 
for delivery C. O. D, and the other 
for delivery without collecting from 
the consignee—^Rothschild v. Amer¬ 
ican Ry. Express Co., 234 N.T.S 
454, 226 App.Div. 187. 

87- Minn—^Duholm v. Chicago. M & 
St P. R. Co., 177 N.W. 772, 146 
Minn 1- 

88. DSTT—Herrick v. Gallagher, 60 
Barb. 566. 

89- Mass.—^Hardy v. American Ex¬ 
press Co., €5 N.E. 375, 182 Mass. 
328, 59 HR-A- 731. 

90. Mo.—Rolla Produce Co. v. 

American Railway Express Co., 226 
SW. 582. 205 Mo.App. 646 

91. N.D.—^Blaisdell v. American Ry. 


Express Co., 
N.D. 870. 

220 N.W. 

634, 

56 

92. Mo —^Rolla 

Produce 

Co 

V. 


American Railway Express Co., 226 
S.W. 582, 205 MoApp. 646. 

93- Mo —^Prank Adam Co v. Or- 
pheum Theater Co, 193 S W. 908, 
195 MoApp. 413. 

94- N.T.—^Rothschild v. American 
Ry. Express Co., 234 NTS. 454, 
226 App.Div. 187. 

95- Mich.—^Hasse v American Ex¬ 
press Co, 53 N.W. 918, 94 Mich. 
133, 34 Am S R 328. 

10 C.J. p 280 note 53. 

96. Mich.—^Hasse v. Ameri^n Ex¬ 
press Co., 53 N.W. 918, 94 Mich. 
133, 34 Am S R. 328. 

97. N.T.—Simon v. Universal Car¬ 
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loading & Distributing Co., 1 N.T. 
S.2d 249. 

NT.—Weed v. Barney, 45 NT 
344, 6 Am.R 96—Grossman v. Far¬ 
go, 6 Hun 310. 

99- N T.—Spitzer v. Porto Rican Ex¬ 
press Co., 183 NTS 19, 112 Misc 
453. 

Right months’ delay in returning 
a C. O. D shipment by express, 
which had not been accepted, was 
unreasonable as matter of law, the 
shipper directing return of goods or 
money.—Spitzer v. Porto Rican Ex¬ 
press Co. 183 N.T.S. 19. 112 Misc. 
453. 

1- N T.—Simon v. Universal Cai^ 
loading & Distributing Co., X N.T. 
S.2d 249. 
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(3) Liability for Conversion. 

A carrier which delivers the goods but fails to col¬ 
lect from the consignee the amount of C. O D. charges 
IS liable as for a conversion, although under some circum¬ 
stances it has been held liable only for breach of con¬ 
tract. 

A delivery to the consignee of goods accepted for 
shipment C. O. D., without collecting the charges, 
constitutes a conversion by the carrier.^ So, a ear¬ 
ner wrongfully holding the proceeds of a C. O. D. 
shipment, in order to permit the consignee to gar- 
mshee the same, is liable for a conversion.^ On the 
other hand, it has been held that a earner is liable 
for breach of contract and not for conversion 
where, after having received a C. O. D. shipment 
for transportation, it returns it to the place of 
origin and offers to deliver it to the shipper on pay¬ 
ment of the return charges, because of a statute 
preventing it from making delivery without paying 
a heavy occupation tax.^ 

(4) Right of Consignee to Inspect Goods 

Ordinarily the carrier may allow the consignee to in¬ 
spect goods shipped C. O. D., unless such inspection is 
forbidden by the consignee before payment, and in per¬ 
mitting an inspection and trial the carrier incurs no 
liability to the consignor even though the goods are re¬ 
jected. 

When goods are forwarded by an express com¬ 
pany, to be paid for on delivery, the consignee is 
ordinarily entitled to a reasonable opportunity to 
examine the goods, to ascertain whether they an¬ 
swer the description of those ordered by him.® This 
right also exists m the case of interstate shipments,® 
although where a rule in, the tariff on file with ihe^ 
interstate commerce commission forbids inspection 
unless, instructions permitting it are written or 
printed on the C. O. D. envelope, or the consignor 
subsequently authorizes inspection, an express com¬ 
pany must refuse to allow inspection by the con¬ 


signee ^ In any event, a C. O. D. shipment does 
not necessarily forbid an inspection and trial, and 
where the consignee, under the contract, is entitled 
to inspection and trial, the carrier, in permitting the 
same is not chargeable with conversion, even though 
It permits the temporary use and possession of the 
goods for the purpose of trial.® By permitting the 
consignee a reasonable opportunity to examine the 
goods, the carrier is not liable to the consignor, 
even though the examination results in rejection of 
the goods.® A carrier, however, should exercise 
care to prevent loss or injury to the goods during 
the inspection.^® The consignee is not entitled to 
the right of inspection where the goods were put 
up and sealed in his presence and forwarded to him 
by his directions and if the consignor forbids the 
consignee to inspect the contents of the package 
until payment is made, it is the duty of the carrier 
to obey the instruction, and if in violation of such 
instruction it permits the examination of the con¬ 
tents, and the consignee refuses without cause to 
receive the goods and to pay the sum required, the 
company is liable to the consignor for damages.^^ 
Where the carrier is directed not to permit an in¬ 
spection, it incurs no liability by returning the goods 
to the consignor on refusal of the consignee to ac¬ 
cept the goods without examination.^® 

(5) Liability as Warehouseman. 

Where a carrier has transported goods shipped C. O. 
D. and given the consignee a reasonable time for their 
removal, its liability as carrier ceases, and its liability 
as warehouseman begins. 

Where the transportation of goods sent C O D. 
has been completed and notice given to the con¬ 
signee and a reasonable time allowed him for the 
removal of the goods, the liability of the carrier as 
such IS at an end and the less stringent liability of 
warehouseman commences.!^ Such also is the lia- 


SL TJ S —^Rosenbergrer v. Pacific Exp. 
Co. 36 S,Ct. 510, 241 US. 48, 60 L 
Ed 880, reversing 167 S.W 429, 258 
Mo 97. ' 

ND—^Blaisdell v. American Ry. Exp 
Co, 220 N.W. 634, 56 N.D. 870. 

Corpus Jtiris is cited in support of 
this rule in Blaisdell v. American 
Ry Express Co, 220 NW 634, 635, 
56 ND. 870 

3. Ala.—American Ry. Express Co 
V. Henderson, 107 So. 746. 214 Ala. 
268. 

di Mo—^Rosenberger v Pacific Ex¬ 
press Co, 167 S.W. 429, 258 Mo. 97. 

B. Ga.—^Reed Oil Co. v Smith, 114 
S E 56, 154 Ga. 183, reversing 109 
SE 171, 27 GaApp. 470. conform¬ 
ed to 114 SE 721, 29 GaApp. 236. 
10 C J p 279 note 42. 

13 C. J.S.—25 


Corpus Jtixls is cited in support of 
this rule m Reed Oil Co. v. Smith, 
supra. 

C. Ga.—Reed Oil Co. v. Smith, su¬ 
pra 

7- La —^Astugue v American Ry. 
Express Co, 131 So 62, 15 La App. 
347. 

flL Iowa.—Port Huron Machinery Co. 
V Chicago, M & St P Ry. Co, 
201 NW 779, 199 Iowa 295 

9- Miss —Southern Express Co v. 

Grace, 68 So. 172, 109 Miss 268 
NH—Lyons v. Hill, 46 N.H. 49, 88 
Am Dec. 189. 

lOL NT.—Lyon v. Barrett, 156 NT. 
S 461. 93 Misc 41 

11. NH.—Wilson V. Elliott. 57 N.H 
316. 


12. N T —^Herrick v. Gallagher, 60 
Barb. 566. 

13. Iowa—Wiltse v Barnes. 46 
Iowa 210. 

14. Mich —^ECasse v American Ex¬ 
press Co., 53 NW 918, 94 Mich. 
133 34 Am.S.R. 328. 

N.T.—Simon v Universal Carload¬ 
ing & Distributing Co., 1 N.T S.2d 
249 

10 C.J p 280 note 51. 

After lapse of free time allowed 
by a uniform bill of lading, m ac¬ 
cordance with the terms of the hill 
of lading the carrier becomes a ware¬ 
houseman of a C O. D shipment, and 
where it is destroyed by fire through 
no fault of the earner, it is not li¬ 
able therefor —^Simon v. Universal 
Carloading & Distributing Co.. 1 N. 
T S 2d 249. 
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bilitjr of the carrier where the consignee refuses to 
accept the goods.15 

(6) Actions against Carrier 

A condition on an express receipt that claims must 
be presented in writing within a specified time does 
not apply to a claim for money collected on a C. O. D. 
shipment. In an action against a carrier for failure to 
collect on such a shipment or to return the goods, the 
usual rules apply as to presumptions and burden of 
proof, questions of law and fact, and instructions The 
amount of recovery is ordinarily the amount which should 
have been collected. 

A condition on an express receipt that claims 
must be made in writing, within a ^ecified tune, 
applies only to the express company’s liability aris¬ 
ing out of breach of duty as a common carrier, and 
not to claims for money collected on C. O. D. ship¬ 
ments and not remitted as required.^® The con¬ 
signor, and not the consignee to whom the carrier 
had delivered the goods without collecting the C O. 
D. charges, is the proper party to sue the carrier 
for the loss sustained, where the consignee claimed 
no right to sue, and his acceptance of the shipment 
was not as consignee, but merely with the intention 
of minimizing the carrier’s damages.!^ Where the 
carrier is sued for failure to remit the amount to 
be collected on a C. O. D. shipment, or to return the 
goods, or for unauthorized delivery to the consignee 
who refused to pay the charges, the usual rules are 
applicable with respect to presumptions and burden 
of proof,^® questions of law and fact,^® and in- 
structions.20 When plaintiff shows delivery of a 
C. O. D. shipment to defendant carrier, and defend¬ 
ant’s failure to return the goods or remit the 
amount to be collected, the jury could infer that 
the goods had been delivered to the consignee, and 
the burden was on defendant to overcome such 
prima facie case.^^ 

Amount of recovery. For breach of a carrier’s 
duly to carry and deliver, as bailee of a C. O. D. 

IS. m.—American Express Co. 

Greenhfi^grh, 80 IlL 68. 

10L N.C .—Anthony v. American Ex¬ 
press Co, 124 SE. 753. 188 N.C 
407. 36 A.L. H 460. 

17- Ark.—^Railway Express Agency 
V. McAflain% 85 S.W.2d 730. 191 
Ark. 118. 

18i. Hich.—American Ry. Express 
Co. V. Heady. 206 N.W. 344, 232 
Mich. 624. 

KC.—Anthony v. American Express 
Co, 124 S.B. 753, 188 N.C. 407, 36 
A.IiH. 460. 

19- Ala.—American Ry. Express Co 
V Henderson, 107 So. 746, 214 Ala. 

268. 

Ark—^Railway Express Agency v. 

McAdfiTn.s 85 S.W.2d 730. 191 Ark. 

118. 


shipment, the carrier is liable, as in any other case 
of misdelivery, for the value of the goods; but for 
breach of its duty, under such a shipment, to act as 
collecting agent for the consignor, the carrier is 
liable for whatever could have been collected if such 
duty had been performed,22 and it has been held 
that if, in such case, the carrier can be sued in con¬ 
version for a delivery without making the reqmred 
collection, nevertheless, the carrier’s obligation aris¬ 
es from the contract, and the amount of recovery 
will be the contract amount, and not the value of 
the goods.23 The amount of recovery is measured 
by the damage sustained, and is not a debt or other 
liquidated claim.24 A carrier delivering a C. O. D. 
shipment of plants without collecting the diarges, 
is liable for the loss occasioned by inability to com¬ 
plete a resale of the plants because of deterioration 
resulting from the delay incident to the unauthor¬ 
ized delivery, with credit for the express charges on 
the shipment.25 Where the earner delivered a C. 
O- D. shipment to the consignee, and in payment 
therefor accepted a forged check, and the presump¬ 
tion in favor of the collectability of the consignor’s 
demand was rebutted by the circumstances, the limit 
of recovery was the value of the goods surrendered. 
In such case, the earner may show, in mitigation 
of damages, that collection was impossible, although 
cash had been demanded.^® 

c. Eemedies of Carrier 

A carrier delivering goods without collecting C. O. D. 
charges has a right of action against the consignee for 
the amount paid by it to thp consignor, the general rules 
as to presumptions and burden of proof and questions of 
law and fact apply. 

Where a carrier delivers goods to the consignee 
without collecting the c. o. d. charges, and is com¬ 
pelled to pay the consigpnor the amount it should 
have collected, the carrier has a right of action 

22. NT.—^Joseph Mogul, Inc., v. CL 
Lewis Lavine, Inc, 159 N E. 708, 
247 NT. 20, 57 ALR. 934, revers¬ 
ing 221 N.T.S. 391, 220 AppDiv. 
287. 

23. Mo —^Rolla Produce Co. v. Amer¬ 
ican Railway Express Co., 226 S 
W. 582, 205 MoApp. 646. 

24u NT.—^Joseph Mogul, Inc. v C. 
Lewis Lavine, Inc, 159 NE 708, 
247 N.T. 20, 57 ALR 934, revers¬ 
ing 221 N.TS. 391, 220 App.Div 
287. 

25. Ark.—Railway Express Agency 
v. McAdams, 85 SW2d 730, 191 
Ark 118. 

26. N.T.—^Joseph Mogul, Inc., v. C 
Lewis Lavine, Inc., 159 NE 708, 
247 NT. 20, reversing 221 NY.S. 
391, 220 App.Div. 287. 


Whether carrier conspired with 
consignee to have payment imme¬ 
diately garnisheed was held for jury, 
in action by shipper—American Ry 
Express Co. v Henderson. 107 So 
746, 214 Ala. 268. 

20. Ala.—American Ry. Express Co. 
V. Henderson, supra. 

instruction 

In action against express company 
by interstate C O. I> shipper, in¬ 
struction that court at destination 
had authority to pass on garnish¬ 
ment proceedings by which payment 
was garnisheed was held misleading. 
—American Ry. Express Co v. Hen¬ 
derson, 107 So. 746, 214 Ala. 268. 

21. N C —Anthony v. American Ex¬ 
press Co. 124 SB. 753, 188 N.C. 
407. 36 AL R 460. 
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against the consignee for the money so paid.^^ 
Where a carrier sues as assignee of the consignor, 
to recover payment for goods shipped to defendant 
c. o. <L where plaintiff shows that delivery was 
made, payment will he presumed, and the burden is 
on plaintiff to rebut the same.^* In an action by a 
carrier against the consignee for a o. d. charges. 


the general rules as to questions of law and fact 
are applicable.29 

Frattd of consignee. Where goods sent c. o. d. 
are fraudulently obtained from the express com¬ 
pany by the consignee without payment therefor, 
he acquires no title thereto and the express com¬ 
pany IS entitled to a recovery of the goods.^® 


O. SEIZURE OF GOODS UNDER LEGAL PROCESS AS EXCUSE FOR NONDELIVERY 


§ 187. In General 

Where goods are taken from a common carrier un¬ 
der legal process, fair on its face, the carrier is excused 
from further liability. 

While there is some authority to the contrary,^! 
it is the general rule, so stated in Corpus Juris 
whidi has been cited as authority therefor, that, 
where the goods are taken from the possession of a 
carrier, thereof by due legal process, such as at¬ 
tachment, replevin, or search warrant, against the 
owner, the carrier, subject to certain limitations 
hereafter enumerated in this section, is excused 
from further liability, if it acts in good faith and 
without negligence in surrendering the goods, and 


such surrender on the part of the carrier does not 
amount to conversion.^3 The remedy of the con¬ 
signee or consignor, as the case may be, if he can 
show title in himself, is not against the carrier but 
against the officer who has wrongfully seized the 
goods, or against the party instituting the proceed¬ 
ings under which the seizure was made, if he di¬ 
rected the seizure.^^ In order for the carrier to be 
protected, however, it is necessary that the seizure 
be made without its own procurerrfent, fraud, or 
connivance.55 u is also necessary, if the carrier is 
to be protected, that the process, if the seizure be 
made under process, shall be fair on its face.®® 
While it has been held to be the duty of the carrier 


27. Ala.—George v. American Ry. 
Express Co.. 101 So. 507. 20 Ala. 

Appb 266. 

Cozpiui Jtixls is cited In reference 
to this rule, in George v. American 
Ry. Rxpresa Co.. 101 So. 607. 508. 20 
AlaApp. 266. 

CompiMnt lield to state a cause of 
action. 

Ala.—George v. American Ry. Ex¬ 
press Co., 101 So. 507, 20 Alfl App, 
266. 

28. Mich.—American Ry. Express 
Co. V. Ready, 206 K.W. 344, 232 
Mich. 624. 

29. Ala.—George v- American Ry. 
Express Co., 101 So. 507, 20 Ala. 
App. 266. 

Pa.—^Railway & Express Co- ▼- De- 
Roy, 167 A 444. 

Directed verdict was held proper¬ 
ly refused where the evidence was in 
conflict.—George v. American Ry. 
Express Co., 101 So. 507, 20 Ala.App. 
266. 

Evidence was held insoilicient to 
submit to the Jury on the question 
as to the consignee’s knowledge that 
a package delivered as an "open 
package” was in fact a CL O. D. ship¬ 
ment —Railway & Express Co. v. De- 
Roy, Pa., 167 A 444. 

30. IlL—American Merchants' Un¬ 
ion Express Co. v. Willsie, 79 HI. 
92. 

31. In West Tlxgtnla it been 

held that it is no defense to a claim 
of the consignee that the goods have 
been attached or seized by virtue 
of any judicial process. The con¬ 


tract of the carrier is that it will 
deliver the goods, m good order and 
conditi<m, to the shipper or to his 
assigns. It thus guarantees to pro¬ 
tect the possession of the shipper 
and his assigns. It has the right 
of possession of the goods as against 
the sheriff and can interpose in the I 
replevin suit, and have an immediate 
trial of the right of the sheriff to 
take them from its possession — 
Neill V. Rogers Bros. Produce Co., 
23 S B. 702. 41 W.Va. 37. 

32. Mo—^Brandom v. Power, App, 
41 SW.2d 879- 

Tex.—St. Louis, B. & M Ry. Co. v. 

Bath, Civ.App., 292 S.W. 552. 

Wis.—^Morgan v. Chicago & N. W. 
Ry. Co.. 166 N.W. 777, 167 Wis. 48. 

33. U S —Atchison, T. & S. F. Ry. 
Co. V. International Land & In¬ 
vestment Co., Neb, 247 F. 265, 159 
aUA 359. 

Minn.—Burkee v. Great Northern Ry. 

Co.. 158 N.W. 41, 133 Minn. 200. 

Mo.—Puritan Pharmaceutical Co. v. 
Pennsylvania R. Co., App., 77 S.W- 
2d 508—Chicago, B. & Q. R. Co. v. 
Fowler, 27 S-W.2d 72. 224 Mo.App. 
736. 

Tex.—Early-Foster Co. v. Latbam & 
Co., Civ.App., 253 S.W. 663. 

10 C J. p 2S0 note 57. 

At commoiL law, when property re¬ 
ceived by a common carrier under 
contract of shipment is taken from 
its possession by a sheriff or other 
officer acting under judicial process, 
the earner’s liability ceases —Gulf, 
C. & S. F Ry. Co. V. McElie, Tex.Civ. 
App.. 191 S.W. 576. ] 
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Carrier as warehons<»<riA-n 

If goods, while in carrier’s cus¬ 
tody as warehouseman, are seized 
under process of law, earner is re¬ 
lieved from liability to consignor on 
proof of prompt notification to ship¬ 
per of such seizure'—^Moor v South¬ 
ern Pac Co.. 132 SE 920. 35 GaApp. 
288 

Good, defense 

That property was taken from car¬ 
rier under fair legal process, notice 
of action being given to the ship¬ 
per, IS a defense to an action for 
failure to carry or deliver the prop¬ 
erty shipped—^Pecos Valley Trading 
Co. V. Atchison. T. & S. F. Ry. Co., 
174 P. 736, 24 N.M. 480. 

at U S —Stiles V Davis. Ill, 1 

Black 101. 17 L Ed 33 

35- Mo.—Puntan Pharmaceutical Co. 
V- Pennsylvania R Co., App., 77 
S.W.2d 508—Brandom v. Power, 
App.. 41 S.W2d 879. 

10 C J. p 281 note 59 

36L Mo.—Puritan Pharmaceutical Co. 

V. Pennsylvania R Co., App., 77 S. 

W. 2d 608. 

N M —Pecos Valley Trading Co. v. 
Atchison, T. & S. F. Ry Co., 174 P. 
736, 24 N.M. 480. 

10 C J. p 281 note 60. 

Order of bankruptcy court requir¬ 
ing carrier to deliver lumber to as¬ 
signee's receiver in bankruptcy is a 
legal process fair on its face and 
sufficient to justify sudh delivery 
and relieve earner from liability to 
shipper, who had attempted to stop 
the lumber in transit. Nevertheless 
the railroad company delivenng him- 
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to exercise due diligence to ascertain whether the 
process is in fact legal,^^ it has also been held that, 
if the process is fair on its face, the carrier need 
not go behind it to ascertain whether or not it is 
in fact valid.38 If the process is void on its face, it 
affords no protection.^® 

If the goods are not actually taken from the car¬ 
rier, legal process will furnish no excuse for failure 
to transport or to deliver.'^® Furthermore, a carrier 
will be liable for failure to deliver, in case the goods 
were not subject to seizure, as, for instance, where 
the goods were seized under process against one not 
the owner,^^ or where the goods canuot be lawfully 
attached on mesne process.^2 

Where the bill of lading exempts the carrier from 
liability for loss of goods taken from it by authority 
of law, the carrier is not liable if the goods are 
taken from it by legal process against the owner.^® 

Protection of carrier from loss under garnish¬ 
ment see the C.J.S. title Garnishment § 61, also 10 
C.J. p 283 notes 86-92, 28 CJ. p 85 notes 5-8. 

Notice to owner^ Where a carrier having goods 
in its hands for carriage surrenders them under le¬ 


gal process, it should, to relieve itself from liabili¬ 
ty, at once notify the owner of the fact, in order 
that the latter may seasonably assert and fully pro¬ 
tect all his interests.^^ On the failure of the car¬ 
rier to give such notice, it either becomes absolutely 
liable or assumes the burden of proving the regular¬ 
ity of all proceedings on which the goods were 
taken, unless it can show that the owner had actual 
knowledge from other sources in due time to assert 
his rights, or unless, under the circumstances of the 
particular case, no notice could possibly have given 
the consignors an opportunity to protect them¬ 
selves.^® If the carrier has failed to give timely no¬ 
tice to the owner, it is not protected by the fact that 
the writ is regular on its face, if it is void in law.46 
If, however, the notice is promptly and properly 
given, an action for conversion will not lie, for the 
carrier has a right to presume that the party noti¬ 
fied will attend to his property and protect it in the 
suit;^^ and no duty rests on the earner to defend 
the suit or to exert itself to save the goods, where 
seasonable notice has been given the owner.^® 

• 

Statute limiting seizure or levy. A statute pro¬ 
viding that, if goods are delivered to a carrier by 


ber which shipper had stopped In 
transit to consignee's receiver in 
bankruptcy is not liable to shipper, 
even though order of bankrupt¬ 
cy court for such delivery should not 
be considered legal process fair on 
its face, the delivery being damnum 
absque injuria, so far as plaintiff 
is concerned.—^Morgan v, Chicago & 
N. W. Ry. Co., 166 N.W. 777, 167 Wis 
48. 

Property la possession of carrier 
at destination is under control of 
consignee, so that replevin process 
against consignee is valid on its face, 
protecting carrier.—^Burkee v. Great 
Northern Ry. Co., 158 N.W. 41, 133 
Minn 200. 

37- Ga—Georgia Southern, etc,, R. 
Co. V. Knight, 75 S.E. 823, 11 Ga. 
App. 489 

3SL Mo.—Puritan Pharmaceutical Co, 
v. Pennsylvania R. Co, App., 77 
S W.2d 608. 

39. Pa —Automatic Merchandising 
Co. V. Delaware, etc., Co., 46 Pa Su¬ 
per. 648 

10 C J. p 281 note 62. 

40. Ga—Western, etc., R. Co. v. 
Ohio Valley Banking, etc., Co., 33 
S.E. 821, 107 Ga 512. 

10 C J p 282 note 73. 

43 .. Wis—Wells V. American Ex¬ 
press Co, 11 NW. 537. 12 N.W. 
441, 55 Wis 23. 42 Am.R 695 
10 C J. p 282 note 74 
^ Mass—^Kiff V. Old Colony, etc, 
R Co., 117 Mass. 591. 19 AmR. 
429. 


4(3. NT.—^Peugeot Auto Import Co 
V. New York Cent. R Co.. 173 N. 
Y.S. 455. 

4A. U.S.—Atchison, T & S. E Ry. 

Co. V. International Land & In¬ 
vestment Co, Neb., 247 F. 266, 159 
C.C.A. 359. 

Minn.—^Burkee v. Great Northern Ry. 

Co, 158 N.W. 41. 133 Minn. 200. 
Mo.—Puritan Pharmaceutical Co. v. 
Pennsylvania R Co, App, 77 S.W. 
2d 508—^Brandom v. Power, App, 
41 S.W2d 879. 

N.M —Pecos Valley Trading Co. v. 
Atchison, T & S P. Ry. Co, 174 
P. 736. 24 NM 480. 

Wis —^Morgan v. Chicago & N. W. 

Ry Co„ 166 N.W. 777, 167 Wis. 48. 
10 CJ. p 281 notes 63-65. 

In. absence of notice to, or knowl¬ 
edge of, shipper that goods were 
seized under process of law, mere 
seizure under valid process is insuf¬ 
ficient to relieve carrier from liabil¬ 
ity for delivery to other than con¬ 
signee—^Moor V. Southern Pac. Co., 
132 S.E. 920, 35 GaApp 288. 

Notice of ownership 

Presenting bill of lading and claim¬ 
ing shortage is notice of plaintiff’s 
ownership, requiring carrier to notify 
him of seizure under legal process. 
—St Louis, B & M Ry Co v. Bath, 
Tex Civ App., 292 SW 552. 

Where owner fails in his defense 
and the property seized is held or 
sold under judicial process, the ear¬ 
ner cannot thereafter be held re¬ 
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sponsible for yielding to what must 
be considered as vis major—^Morgan 

V. Chicago & N. W. Ry. Co, 166 N 

W. 777, 167 Wis 48. 

45- Mo—^Brandom v. Power, App, 
41 SW.2d 879. 

Tex—St. Louis, B & M Ry. Co. v. 

Bath, Civ App, 292 S W. 552 
10 CJ. p 281 notes 66—68. 

46- N.D—^Taugher v. Northern Pac 
R. Co., 129 NW 747, 21 N.D 111. 

47- Ga —Savannah, etc., R Co v. 
Wilcox, 48 Ga. 432 

Minn—^Merz v. Chicago, etc., R. Co, 
90 NW, 7, 86 Minn 33. 

10 C J. p 282 notes 70. 71, 

Shipper’s failure at own risk 
Where shipper had due notice of 
proceedings in which property is 
taken from the carrier by attach¬ 
ment, if he fails to protect his in¬ 
terest, it is immaterial, in action 
against carrier, whether or not the 
attachment proceedingrs were er¬ 
roneous as a matter of law—^Pecos 
Valley Trading Co. v Atchison, T 
& S F Ry. Co, 174 P. 736, 24 N 
M. 480. 

48- Mo —^Brandom v Power, App, 
41 SW2d 879—-Chicago. B. & Q 
R Co V Fowler, 27 S.W 2d 72. 224 
Mo.App 736 

NM—Pecos Valley Trading Co v. 
Atchison. T & S F. R Co. 174 P 
736, 24 N.M 480. 

Wis —^Morgan v. Chicago & N. W. 

Ry. Co. 166 N W. 777. 167 Wis. 48. 
10 C J. p 282 note 72. 
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the owner, or by a person whose act in conveying 
title to them to a purchaser for value in good faith 
would bind the owner, and an order bill is issued 
for them, they cannot thereafter, while in the pos¬ 
session of the carrier, be attached by garnishment 
or otherwise be levied on under an execution, unless 
the bill first be surrendered to the carrier or its ne¬ 
gotiation enjoined, requires, to exempt the carrier 
from liability, that the bill of lading shall have been 
delivered to the earner by the owner or by a person 
who could convey title so as to bind the owner.^^ 
Such a provision does not prohibit the true owner of 
goods which a bailee has wrongfully shipped under 
an order bill from replevying the goods.®® It does 
not apply to an injunction order or other process 
interfering with the nghts of the holder of the 
bill; thus, while a carrier, restrained from remov¬ 
ing, transporting, or disposing of a shipment of 
goods, must notify the shipper, it is not obliged to 
question the validity of the injunction and seek its 
dissolution, and it may obey the order without lia¬ 
bility.®^ 

Seizure in foreign country. The seizure and de¬ 
tention of goods in a foreign port by properly con¬ 
stituted legal officials under the existing laws is a 
legal excuse for the failure of the connecting car¬ 
rier, from whom they were seized, to dehver them 
to the consignee.®^ 


§ 188. Seizure under Police Regulations 

A common carrier is not liable for goods seized un¬ 
der the police powers of the state. A seizure without 
process will not relieve the carrier of liability unless 
the seizure was made by authority of law. 

According to the weight of authority, a common 
carrier is not liable if goods in its hands for car¬ 
riage are or become, without its fault obnoxious un¬ 
der a statute or regulation promulgated under the 
police power of the state, and are seized or de¬ 
stroyed by public authority;®® and, if the officer has 
authority to seize the goods, the carrier is protect¬ 
ed, although the officer thereafter wrongfully de¬ 
stroys the goods, the act of the officer destroying 
the goods being his own act with which the carrier 
has nothing to do.®^ The fact that the statute un¬ 
der which the goods are seized is unconstitutional 
will not render the carrier liable, if, at the time of 
the seizure, the statute had not been judicially de¬ 
clared unconstitutional ®® While the carrier may 
appear in court and contest for the rightfulness of 
Its possession, it is not bound to do so, but may noti¬ 
fy the owner of the property and call on him to car¬ 
ry on the litigation.®® As in the case of goods seiz¬ 
ed under attachment or execution, in order to pro¬ 
tect the carrier, it is necessary that the seizure be 
made without the procurement or contrivance of the 
carrier,®^ that the proceeding or process under 
which it was made appear to be valid,®® and that the 
carrier give prompt notice to the owner.®® It has 


49- N.T.—Salant v. Pennsylvania R. 
Co.. 177 N.YS. 476. 188 AppDiv. 
851 

Vo sh.owinc’ of enuxender of InU by 
proper person. 

Where goods were rejected by 
buyer, statement of earner’s agent 
at place from which goods were ship¬ 
ped that he had bill of lading, and 
his direction to return goods, did not 
show or imply that the bill of lading 
was delivered to him by any person 
having authority to relieve carrier 
from failure to deliver goods to ship¬ 
per. or account for their value — 
Meyers Liumber Co. v. Wajme Ma¬ 
chinery Co., 206 NTS. 1, 123 Misc. 
517. 

50. NT.—Salant v. Pennsylvania R 
Co, 177 N.TS. 475, 188 App.Div. 
851. 

Owner of shirt materials 

Under Bill of Lading Act Aug 29, 
1916 § 23, US Comp St § 8604^ and 
Pers Prop L. § 210, the owner of shirt 
materials, who had delivered them to 
a bailee for manufacture under a con¬ 
tract providing for return and for 
payment on the week following de¬ 
livery after completion, may replevy 
such materials from carrier, al¬ 
though the bailee shipi>ed them on' 


an order bill of lading, which was 
attached to draft, and the bill was 
not surrendered to the earner nor 
impounded by a court, for the bailee 
could not pass title to a purchaser 
in good faith, and his sending the 
goods on an order bill of lading came 
penlously near to being larceny — 
Salant v. Pennsylvania R. Co, 177 
N.TS. 475, 188 App.Div. 851 

51- Mo.—Chicago, B. & Q R. Co 
V. Fowler, 27 S.W.2d 72, 224 Mo 
App. 736. 

Question, fox judicial detemUnation 
Whether mjunction restraining 
railroad from removing, transport¬ 
ing, or disposing of hay shipment 
was regrular was question to be de¬ 
termined by judicial authorities and 
not by party enjoined.—Chicago, B 
& Q. R Co. V. Fowler, 27 SW2d 72, 
224 Mo App. 736 

Railroad is justified in refnef-ncf to 
deliver hay shipment, while enjomed, 
without contesting validity of in¬ 
junction, merely because consignor 
or holder of bill of lading demanded 
possession—Chicago, B. & Q. R Co 
V Fowler, 27 SW2d 72, 224 Mo App 
736. 

52. Ga.—Central of Georgia Ry. Co 
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T, Bvans, 157 SE 313, 172 Gfa. 53, 
answers to certified questions con¬ 
formed to 159 SB. 877, 43 GaApp. 
683 

5S- Fla,—^Hammers v. Southern Ex¬ 
press Co, 85 So 246, 80 Fla. 61- 
10 C J. p 282 note 77. 

54fc Mo—Banciger v Atchison, etc., 
R Co, App, 179 S.W. 800. 

55i. Ga —Southern Express Co v. 
Sottile, 67 SE 414, 134 Ga 40, 28 
LRA,N.S, 139. 

Mo —McAlister v Chicago, etc., R. 
Co, 74 Mo. 351. 

5G. U S.—American Express Co v. 
Mullins, Ky, 29 SCt. 381. 212 US. 
311, 53 LEd. 525, 15 AnnCas. 536. 

57- Ohio—Baltimore, etc, R. Co v. 
O’Donnell. 32 NE. 476, 49 Ohio St. 
489. 34 AmS.R 579, 21 LRA 117. 

58. Me —^Bennett v American Ex¬ 
press Co. 22 A 159, 83 Me. 236. 
23 Am.SR 774. 13 L.RA 33 
10 C J. p 283 note 83. 

59; Ohio—^Baltimore, etc., R. Co. v. 
O’Donnell, 32 NE 476, 49 Ohio St. 
489, 34 Am S.R 579. 21 L RA. 117. 
10 C J. p 283 note 84. 
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been held, however, that, where the goods so seized 
are properly considered to be the property of the 
state, rather than as owned by the shipper or con¬ 
signee, the carrier is accountable only to the state 
and is not obliged to give notice to the shipper or 
consignee of their seizure by a state ofiScer.®® 

Seizure without process. To excuse a carrier 
from liability for the seizure of a shipment by offi¬ 
cers acting without process, it must appear that the 
officers so acting were authorized by law to make 
the seizure,®^ Where public officers make an appar¬ 
ently lawful seizure of goods as an incident to the 
arrest of the consignor, the carrier is exempt from 
liability for the value of such goods where it is not 
negligent or at fault in yielding to such seizure.®^ 


It has been held that, under the general principle 
that a common carrier is liable for all losses which 
occur while the goods are in his possession, not 
caused by act of God or by the public enemy, a car¬ 
rier is liable for the value of liquor seized from it 
by the military by force and without legal process 

or justification.®3 

§ 189. Rights of Officer Levying on Goods 

An officer paying the carrier's charges is subrogated 
to the carrier's lien. 

If the officer seizing the goods under legal proc¬ 
ess pays the carrier’s charges so that he may take 
the goods, on doing so he is subrogated to the car¬ 
rier’s lien.®^ 


R TJABIUTY Am) ACTIONS FOR DELAY 


§ 190. General Rules of Liability 

The federal law governs the question of a carrier's 
liability for delay In a case involving an interstate ship¬ 
ment. 

The existence and nature of a liability on the part 
of a carrier because of a delay in the transporta¬ 
tion depends primarily on whether there was, infra 
§ 193, or was not, infra § 191, a special contract of 
carriage, and whether or not the delay was excusa¬ 
ble, infra §§ 197-207. The existence and extent of 
the liability on the part of initial, intermediate, or 
terminal connecting carriers for delay is considered 
infra §§ 416, 42S. Questions as to the limitation of 
a carrier’s liability for delay is considered supra §§ 
88-117. The liability of a lessor railroad for the 
negligence of its lessee causing a delay in the ship¬ 
ment of goods or live stock is treated in the CJ.S. 
title Railroads § 355, also 51 CJ. p 1093 notes 68, 
69- The duty of a carrier to receive and transport 


property is considered supra §§ 27-34. 

What law governs. The liability of a carrier, 
which accepts an interstate shipment, for damages 
under the common law for negligence in failing to 
deliver it promptly is to be determined under the 
federal laws.®® 

§ 191. - - In Absence of Special Contract 

Generally 
a. In general 

' b- In time for particular market 
a. In General 

A carrier Is not an Insurer against delay, and ordi< 
narily is bound to use only reasonable diligence to trans¬ 
port and deliver shipments. 

As Stated in Corpus Juris, frequently quoted and 
cited with approval,®® in the absence of a special 


60. Minn.—^Thomas v. Northern Pac 

Express Co., 76 N.W. 1120. 73 

Minn. 186. 

61. Mo.—Puritan Pharmaceutical Co. 
V. Pennsylvania B- Co., App., 77 S. 
W2d 508. 

Seizure in. urarehouse without war¬ 
rant n-n^uthorized 
Railroad was liable for loss of 
toilet preparations containmgr alco¬ 
hol which were seized hy federal 
prohibition officers In railroad ware¬ 
houses without warrant or arrest, 
since National Prohibition Act au¬ 
thorizing- seizure without warrant of 
liquor being transported in wagon, 
automobile, or other vehicle was in¬ 
applicable to railroad transportation 
under “ejusdem generis" rule, and 
shipment was not being transported 
in any vehicle when seized.—Puritan 
Pharmaceutical Co. v. Pennsylvania 
R. Co.. Mo.App.. 77 S.W.2d 508. I 


62- Fla.—FCammers v. Southern Ex¬ 
press Co, 85 So. 246, 80 Pla. 51. 
WheTe narco-tics were delivered for 
interstate shipment, and the con¬ 
signor attempted to sell and deliver 
them to a person there present in 
violation of US Comp St. §§ 6287h. 
6287o, an apparently lawful seizure 
thereof by federal officers as Incident 
to consignor's arrest exempted the 
carrier from liability for their value, 
where the seizure amounted to a vis 
major, and -the carrier was not at 
fault.—^Hammers v Southern Ex¬ 
press Co, 85 So. 246, 80 Fla. 51. 

63. NM—Seligman v, Armijo, 1 N. 
M. 459. 

64. Conn.—^Thompson v. Rose, 16 
Conn. 71, 41 Am.I>. 121. 

Kan—^Rucker v Uonovan, 13 Kan. 
251, 19 Am.R. 84. 

65. S.C.—Pastime Amusement Co. v 
Southeastern Express Co, 186 S.E. 
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283, 181 SC. 203, certiorari grant¬ 
ed Southeastern Express Co. v. 
Pastime Amusement Co., 56 S.Ct. 
954, 298 US 653, 80 L Ed 1380. 
reversed on other grounds 57 S.Ct. 
73. 299 US. 28. 81 L..Ed. 20. 

661 . Colo.—^Union Pac. R. Co. v. Spa- 
no, 59 P.2d 75. 

Conn.—^New England Fruit & Pro¬ 
duce Co. V. EDines, 116 A 243, 97 
Conn. 225 

Idaho.—^Ritchie v. Oregon Short Line 

R. Co., 244 P. 580, 42 Idaho 193. 45 
AIi.R. 909. 

Ky.—Ueo Lococo's Sons v, Louisville 
& N. R. Co, 82 S.W2d 332, 259 
Ky 299—^Maloney v. Cleveland, C, 
C- & St L. Ry. Co., 268 SW. 1103, 
207 Ky. 262—^Hines v. Hams. 258 

S. W 930, 202 Ky. 75—Louisville & 
N. R Co V. Cram. 224 SW 1063, 
189 Ky 431—Adams Expiess Co v 
Burr Oak Jersey Farm, 206 S.W. 
173, 182 Ky. 116. 
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contract a carrier is not an insurer against delay in 
the transportation of goods, and the principle on 
which the carrier’s extraordinary liability, supra § 
71, is founded does not extend to the tune occupied 
in transporting the goods.®"^ As to the time of de¬ 
livery, the carrier’s liability stands on the same 
ground as that of ordinary bailee for hire, being 
dependent on negligence.®^ The rule is, therefore, 
one of general application that, in the absence of 


special contract binding the carrier to deliver within 
a specified time, mere delay in transportation does 
not create any liability to respond in damages.®® As 
to the diligence and care required in completing the 
express or implied contract for transportation only, 
the rule is that the earner is bound to use reason¬ 
able diligence and care, and that only negligence 
will render it liable, unless a stipulated time is fixed 
in the contract.*^® 


Me—•Warren v. Portland Terminal 
Co.. 116 A. 411, 121 Me. 157. 26 A. 
liR. 304. 

Minn —^National Elevator Co. v. 
Great Nortliem Ry. Co., 170 N.W. 
515, 141 Mjnn. 407. 

Mo.—Prawley v. Atchison, T. & S 

F. R Co.. 299 S.W. 93, 220 Mo.App. 
1189. 

Pa—Catan^'-aro & Sons v. Southern 
Pac. Co., 90 Pa Super. 578. 

Tex.—Fort Worth & D. C. Ry. Co 
V. Dillehay, Civ.App., 297 S.W. 487. 
Va—New York, P. & N. R Co. v. 
Chandler, 106 S E. 684, 129 Va. 695. 

67- Conn.—Belkin v. New York, N. 
BL & H. R Co., 146 A. 846. 109 
Conn. 846. 

DeL—Hardesty v. American Ry Ex¬ 
press Co., 119 A. 681, 2 W.WHarr 
66 . 

Iowa.—-Wallace-Parmer v. Davis, 
199 N.W. 307. 

Ky,—Chesapeake & O. R Co. v. 
Coleman Fruit Co., 294 S.W. 463, 
219 Ky. 794. 

Minn.—Janesville Dive Stock & Ship- 
pmg Co. V. Hines, 178 N.W. 739, 

146 Minn. 260. 

Neb.—Burtis v. Chicasro, B. & Q. R 
Co., 247 N.W. 42, 124 Neh. 534. 
Vt.—Saliha v. New York Cent. R 
Co., 144 A. 194, 101 Vt. 427. 

Va—Chesapeake & O. Ry. Co. v. W. 

G. Crenshaw & Co., 137 S.E. 515, 

147 Va. 290—New York, P. & N. 
R Co. V. Chandler, 106 SE. 684, 
129 Va. 695. 

10 C J. p 283 note 95, p 284 note 96. 

XTot applicable to prompt transport 
The liability of a carrier as an in¬ 
surer is applicable only to a failure 
to deliver the shipment intact and 
iminjured as It was when received, 
and is not applicable to prompt 
transportation, and as applied to 
anunate frei£rht relates only to a 
physical injury or destruction or loss 
of any of them, but even this rule 
does not apply when the shipper ac¬ 
companies the shipments.—Hines v. 
Hams, 258 S.W. 930, 202 Ky. 75. 

Hot same dilig'ence aS In. 

A carrier is bound to exercise only 
reasonable diligrence in promptly 
transporting: freight to place of de¬ 
livery, and is not bound to exercise 
the same degn*ee of care which it 
must exercise in the safe bawiUing - 
of freigrht, either aTiimate or m- 


animate.—Douisville & N. R Co. v 
Crain, 224 S.W. 1063. 189 Ky. 431. 

68. Idaho.—^Ritchie v. Oregon Short 
Dine R Co, 244 P. 580, 42 Idaho 
193, 45 ADR 909. 

Iowa—Wallace-Farmer v. Davis, 199 
N.W. 307. 

Ky—Adams Express Co. v. Burr Oak 
Jersey Farm. 206 S W. 173, 182 Ky 
116. 

Vt.—Saliba v. New York Cent. R Co., 
144 A. 194, 101 Vt. 427. 

Wis.—Stephens v. Chicago & N W. 
Ry. Co, 227 N.W. 875, 200 Wis. 
181. 

10 C J. p 284 note 97. 

Only negh^ance 'will render car¬ 
rier liable for unusual delay and its 
consequences unless there is valid 
contract for delivery wi'thin speci¬ 
fied time —Deo Dococo's Sons v. 
Douisville & N. R Co, 82 S.W2d 332, 
259 Ky. 299. 

69- Ky.—Deo Dococo's Sons v. Douis¬ 
ville & N. R Co., supra—Adams 
Express Co, v. Burr Oak Jersey 
Farm, 206 SW, 173, 182 Ky. 116 
Pa—Catany^iro & Sons v. Southern 
Pac. Co, 90 Pa Super. 578, 582. 

10 C J. p 284 note 98. 

Corpus juris Is quoted with ap- 
' pro'val 

Pa—Catan^'Jiro & Sons v. Southern 
Pac. Co, supra. 

Tex—^Fort Worth & D. C. Ry. Co. v. 
Dillehay, Civ.App., 297 SW. 487. 

TO- Del.—^Hardesty v. American Ry. 
Express Co, 119 A, 681, 2 W.W. 
Harr. 66. 

Ga—Bugg V. Perry & Faircloth, 156 
SE. 708, 42 GaApp. 523. 

Idaho —Ritchie v. Oregon Short Dine 1 
R Co, 244 P. 580, 42 Idaho 193, 
45 A.D R 909—Gray v. Oregon 
Short Dine R Co., 187 P- 540. 32 
Idaho 701. 

Ill—See Penningrton v. Grand Trunk 
Western Ry. Co, 207 Ill App. 145. 
Iowa—Wallace-Farmer v. Davis, 199 
N.W. 307. 

Ky.—Deo Dococo's Sons v. Douisville 
& N. R Co., 82 S W.2d 332, 259 Ky. 
299—Chesapeake & O R Co. v. 
Coleman Fruit Co., 294 SW. 463, 
219 Ky. 794—Cmcinnati, N. O & 
T. P. Ry. Co V. Gano & Burgess, 
284 S.W. 423, 215 Ky. 49—^Maloney 
V Cleveland, C, C & St D Ry. 
Co, 268 SW. 1103, 207 Ky 262— 
Hines V. Harris. 258 SW 930, 202 
Ky. 76—Douisville d; N. R Co. v. 
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Crain. 224 SW. 1063, 189 Ky. 431 
—Adams Express Co. v. Burr Oak 
Jersey Farm, 206 S W. 173, 182 Ky. 
116 

Me —Warren v. Portland Terminal 
Go.. 116 A. 411, 121 Me 157, 26 A. 
D R 304—Stockman v. Boston & M. 
R R Co. 102 A 560, 117 Me. 35— 
Smith & Hoyt v. Bangor & A R 
Co.. 98 A 737, 115 Me 223 
M^.—^Bloecher & Schaff v. Pennsylva¬ 
nia R Co. 160 A 281, 162 Md 463. 
Mass —Clapp v American Express 
Co, 125 NE 162, 234 Mass 174 
Mich—A F. Young & Co. v. Grand 
Rapids & I R Co, 167 N.W. 11, 
201 Mich 39 

Minn —^National Elevator Co. v. 
Great Northern Ry. Co., 170 N.W. 
515, 141 Minn. 407. 

Mo.—Security Stove & Mfg. Co. v. 
American Ry, Express Co, 51 S. 
W2d 572, 227 Mo App. 175— 

Vaughn v. St. Douis-San Francis¬ 
co Ry. 15 SW.2d 901, 223 Mo-App. 
732—^Mount Arbor Nursery v New 
York, a & St D. Co, 273 SW. 
410, 217 Mo App. 31—Howell v. 

Hines, App, 236 S W. 886—^Bland v. 
Chicago & A R Co, App, 232 S W. 
232—^Miller v. Quincy, O. & K C. 
R Co., 225 S.W. 116, 205 MoApp. 
463. 

N.Y.—Aristo Hosiery Co. v. Atlantic 
Coast Dine R Co.. 218 NYS 287, 
128 Misc 238 

Pa —McGkiwan v. Pennsylvania R 
Co., 9 PaDist. & Co R 575 
S.C —Allen v. Davis, 118 S E. 614, 
125 SC. 256. 

S.D.—Elliott V. Chicago, M & St. P. 

Ry. Co, 161 NW, 347, 38 SD. 371. 
Tex—^Davis v- McMillan, CivApp., 
241 S.W 723. 

Vt.—Saliba v. New York Cent R Co., 
144 A 194. 101 Vt 427. 

Va —Chesapeake & O. Ry. Co. v. 
Crenshaw & Co, 137 S.B 515, 147 
Va. 290—^Eastern Shore of Vir¬ 
ginia Produce Exch. v. New York, 
P. & N R Co., 126 SE. 674, 141 
Va 611. 

Wash—^John Vittucci Co v. Cana¬ 
dian Pac. R Co, 174 P. 981, 102 
Wash. 686. 

10 CJ. p 284 notes 99—2. 

Corpus Juris was cited -with ap¬ 
proval in Nashville, C & St. D Ry. 
V Davis, Tenn.App., 114 S W 2d 830. 
Absence of negligence is exemse 
In cases where delay is the ground 
of a cause of action against a live 
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Nevertheless, if damage results from failure with¬ 
out good excuse, to deliver the goods at their des¬ 
tination within a reasonable time, the carrier is lia¬ 
ble for such damage.^^ When a common carrier 
undertakes to convey goods, the law implies a con¬ 
tract that they shall be delivered at destination with¬ 
in a reasonable time, in the absence of any special 
agreement as to the time of delivery.^^ This duty, 
it IS said, is as obligatory as the duty to deliver safe¬ 
ly and the principle applies, although there is a 
written contract for the shipment which contains no 
stipulation as to the time within which the goods are 
to be delivered. The law will nevertheless imply an 
undertaking to carry within a reasonable time.^^ 
If a delay m transportation shall occur from what¬ 


ever cause, the carrier must take care, by such 
steps as lie within its power, to protect the goods 
shipped, to the end that the same shall be fully 
insured against increased danger or injury on ac¬ 
count thereof, and the requirement for commen¬ 
surate care is equivalent to the highest degree of 
care possible to the situation and necessary to safe- 
ly.75 

Live stock and perishables. The general rule 
that, m the absence of special contract, a carrier is 
bound to transport and deliver goods with reason¬ 
able diligence, care, and dispatch and is liable only 
for negligent or unexplained unreasonable delay ap¬ 
plies to shipments of live stock*^® and other perish- 


stodk carrier tlie absence of negrli- 
gence excuses tbe carrier.—Crowdis 
V. Quincy, O & K. C. R. Co., Mo App, 
255 SW. 347. 

3>aiay most be unxeasonable 

Carrier held not liable for dam- 
ag-es from delay in interstate fruit 
shipment, in absence of evidence of 
unreasonable delay.—Catanzaro & 
Sons V. Southern Pac. Co., 90 Pa.Su- 
per. 578. 

Forwarding, detLvering, and trans¬ 
porting goods 

Railroad need use only reasonable 
care, diligence, and exertion in for¬ 
warding, transporting and delivering 
goods.—^Pree Bros. Co. v, Baltimore 
& O. R. Co. 146 A- 98, 296 Pa. 441. 

time and manner not cxIp- 

tenon 

In action for damages from delays 
to shipment of show cattle, special 
issue, making test of liability of rail¬ 
road its failure to carry cattle in 
“usual and ordinary time and man¬ 
ner,” was erroneous, as test of lia¬ 
bility for damages, for delay is fail¬ 
ure to transport with reasonable 
diligence and dispatch.—^Davis v. 
Hill, Tex.Civ.App, 271 S.W. 281. 

Bistxibntive points 

Carrier may make reasonable pro¬ 
vision for distribution of freight 
from distributive points without be¬ 
ing guilty of unreasonable delay.— 
Chesapeake & O R. Co. v. Coleman 
Pruit Co, 294 S W. 463, 219 Ky. 794 

71- TJ S.—^American Ry. Hxpress Co 
V. Ewing Thomas Converting Co., 
C.CA.Pa, 292 F. 335. 

Idaho.—Gray v Oregon Short Bine R 
Co, 187 P. 540. 32 Idaho 701 
Ky—Adams Express Co. v. Burr Oak 
Jersey Farm, 206 S W. 173, 182 Ky 
116. 

S.C —Pastime Amusement Co. v. 
Southeastern Express Co, 186 S E 
283, 181 SC. 203, certioran granted 
Southeastern Express Co v. Pas¬ 
time Amusement Co., 56 S.Ct 954, 
298 TJ.S. 653, 80 L..Ed. 1380, revers¬ 


ed on other grounds 57 S Ct. 73, 299 
U S. 28, 81 L Ed 20. 

Tenn.—^Nashville, C & St. L. Ry 
v. Davis. App. 114 SW.2d 830. 

Tex.—^Texarkana & P. S. Ry. Co. v 
Brass, Civ App, 245 S.W. 457, af¬ 
firmed, Com App, 260 SW 828 
Va—^New York, P & N. R- Co. v 
Chandler, 106 SE. 684, 129 Va. 695. 
10 C J. p 284 note 3. 

Ssi-m^ge resulting from neglect 
Carrier's liability for delay is lim¬ 
ited to that resultmg from carrier's 
negligence—Mason v. Chicago & N 
W. Ry. Co, 262 IllA^pp. 580. 

72Sl Conn.—^Belkm v Hew York, N. 
H. & H R Co., 146 A 846, 109 
Conn 466—New England Fruit & 
Produce Co v. Hines, 116 A. 243, 
97 Conn 225. 

Ill —^Mason v. Chicago & N. W. Ry. 
Co., 262 Ill App 580—^Murphy v. 
Illinois Cent. R Co, 238 Ill App 
553. 

Iowa—Wallace-Farmer v. Davis, 199 
N.W. 307 

Ky—Chesapeake & O R Co. v. Cole¬ 
man Fruit Co, 294 SW 463, 219 
Ky. 794—Adams Express Co. v. 
Burr Oak Jersey Farm, 206 S.W. 
173, 182 Ky 116. 

Md.—Stevens v. Northern Cent. Ry. 

Co., 98 A. 551, 129 Md 215. 

Minn—^Janesville Bive Stock & Ship¬ 
ping Co. V. Hines, 178 NW. 739, 
146 Minn. 260. 

Mo.—^Prawley v. Atchison, T & S F. 
R Co, 299 SW. 93, 220 Mo.App. 
1189. 

Ohio—Wright V. Erie R Co., 14 Ohio 
St. 217. 

Tex—^Kansas City, M & O. Ry. Co 
of Texas v. Odom, Civ.App., 185 S 
W. 626. 

Va—New York, P. & N R. Co. v. 
Chandler, 106 S.E. 684, 129 Va. 
695 

10 C.J p 285 note 5. 

"AR convenient dispatch” 

In the absence of a special contract 
a carrier is bound to deliver a ship¬ 
ment at its destination with all con¬ 
venient dispatch.—Southeastern Ex¬ 
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press Co. v Bowers, Inc., Tenn App, 
109 S W 2d 851 
By common law and statute 

Under common law and Code SuppL 
1913 § 2116, a common carrier m 
absence of a contract for delivery 
of a shipment at a particular time 
must transport with all reasonable 
dispatch—Wallace-Farmer v. Davis, 
Iowa, 199 NW 307 
"Insurex” against unreasonable de¬ 
lay 

A common carrier of goods insur¬ 
es against unreasonable delay m de¬ 
livery in the sense that the carrier 
IS liable for an unreasonable delay 
—^Piero V Southern Express Co, 88 
S E. 269, 103 S C 467. 

Interstate shipment 

Carriers of goods in Interstate 
commerce are liable for loss and 
damage proximately caused by fail¬ 
ure to fulfill its common-law duty to 
transport goods with reasonable dis¬ 
patch—Johnson v. Missouri Pac R 
Co, 249 S.W. 658, 211 Mo App 564 
73. Ky.—Adams Express Co. v Burr 
Oak Jersey Farm, 206 S.W. 173, 182 
Ky. 116. 

Va—^New York, P. & N. R Co v 
Chandler, 106 S E 684, 129 Va 695 
10 CJ p 285 note 6. 

74b Ky.—Adams Express Co. v. Burr 
Oak Jersey Farm, 206 S W. 173, 
182 Ky. 116 

Va—^New York, P & N R Co v 
Chandler, 106 SE. 684, 129 Va. 
695. 

10 C J. p 285 note 7. 

75- Ind —^Pittsburgh, C., C. & St 
B. Ry Co. V. Daniels & Pickering 
Co., 125 N.E 426, 71 Ind App 518 
Ky.—Adams Express Co. v. Burr 
Oak Jersey Farm, 206 S.W 173, 
182 Ky. 116. 

10 C.J. p 285 note 8. 

76. Ark—^Payne v. Mallory, 230 S 
W 270, 148 Ark. 431—Chicago, R 
I. & P. Ry. Co. V Stallings, 201 S 
W. 294, 132 Ark. 446. 

IlL—^Mason v. Chicago & N. W. R Co., 
262 llLApp. 580. See Crossley v. 
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able freight.^^ In the absence of special contract 
or special circumstances which take the case out of 
the general rule the carrier is not bound to use ex¬ 
traordinary means to forward perishable freight, 
or shipments of stockJ* Thus, in the absence of a 
statute or a special contract obligating it to do so, 
a carrier of live stock or perishable goods is not 
obliged to run a special train to transport the ship¬ 
ment,*^® or to send it on the very next train after 
acceptance,®® or on any particular train,or even 
to send it on a fast train.®® 

Nevertheless it has been held that a railroad must 
transport live stock as expeditiously as possible.®® 

Speed statutes. It is within the power of the leg¬ 
islature to impose requirements as to speed in trans¬ 


porting shipments of live stock provided the statute 
enacted is a reasonable exercise of such power.®^ 
It has been held that a state statute requiring a com¬ 
mon carrier to transport live stock from the initial 
point of shipment to destination at an average speed 
of not less than ten miles per hour is unconstitu¬ 
tional in rugged mountainous territory during cer¬ 
tain of the autumn and winter months as constitut¬ 
ing an unreasonable exercise of police power, such 
speed not being consistent with safety.®® A statute 
requiring the safe and speedy transportation of 
property requires that the shipment be transported 
m a reasonable time and not merely that the carrier 
use reasonable care to transport within a reasonable 
time.®® A statutory provision requiring common 
carriers to move hve stock at the highest practica- 


St. liOuis. I. M. & S. Ry. Co., 199 
IlLApp 195. 

Iowa—Wallace-Farmer v. Davis. 199 
N W. 307—^Mackin v. Minneapolis & 
St, L. R Co. 157 N.W. 729, 176 Iowa 
150. 

Ky.—Cincinnati, N. O. & T. P Ry. 
Co V. Gano & Burgess, 284 S.W. 
423, 215 Ky. 49—^Louisville & N. j 
R. Co. V. Crain. 224 S.W. 1063. 189 
Ky. 431—^Adams Kxpress Co. v 
Burr Oak Jersey Farm, 206 S.W. 
173 182 Ky. 116. 

Me.—Stockman v. Boston & M. R 
R.. 102 A. 560, 117 Me. 35. 

Md—^Bloecher & Schaff v. Pennsyl¬ 
vania R Co., 160 A. 281, 162 Md. 
463. 

Mass —Clapp v. American Kxpress 
Co., 125 NE 162, 234 Mass. 174. 
Mmn—Janesville Live Stock & Ship¬ 
ping Co. v. Hines, 178 N-W. 739, 
146 Mmn. 260. 

Mo—^Vaughn v St. Louis-San Fran¬ 
cisco Ry Co, 15 S.W 2d 901, 223 
MoApp. 732. 

NM—^Pedrick v. Southern Pac. Co., 
31 P 2d 705, 38 N M. 284. 

Okl.—Chicago, R. I & P. Ry. Co 
V. White, 41 P.2d 847, 170 Okl 
646—St. Louis & S F. Ry. Co. v. 
May. 236 P. 888, 110 Okl. 170. 

SD.—^Petro v. Davis, 195 N.W 504, 
46 SD. 603. 

Tex,—^Panhandle & S F Ry. Co. v. 
Reynolds. Civ.App. 33 SW.2d 249 
—^Panhandle & S. F. Ry. Co. w. An¬ 
drews, Civ.App. 278 SW. 478—^Ft. 
Worth & R G Ry Co. v. Bryson 
& Burns, CivApp., 195 SW. 1165. 

10 C J. p 285 note 4 

Corpus Juris is q.uoted with ap¬ 
proval m Hines v. Hams, 258 S.W. 
930. 202 Ky 75. 

Zhe general duty resting on the 
carrier of live stock, when received 
and loaded according to agreement, is 
to transport it with all convenient 
dispatch, and with such suitable and 
sufficient means as it is required to 
provide in its business, that is, with- 
m a reasonable time.—Gray v. Ore¬ 


gon Short Line R. Co., 187 P. 540, 
32 Idaho 701. 

Mo negligent delay, no liability 
Railroad delivermg cattle as soon 
as reasonable care permitted was 
not liable for their loss of weight 
or depreciation m value or for loss 
from shipper's inability to sell on 
date of arrival—Fort Worth & D. C. 
Ry. Co. V. Dillehay, Tex.Civ.App.. 
297 SW. 487. 

Seasonable effort to overcome obsta¬ 
cles 

earner sued for delay and refusal 
to carry cattle to destination is re¬ 
quired to make reasonable effort and 
exercise due diligence to overcome 
obstacles.—^Riddle v. Chicago, B. & 
Q R Co, 210 N.W. 770, 203 Iowa 
1232. 

77- Ala—^Louisville & N R. Co. v 
Farmers* Produce Co, 85 So 578, 
17 AlaApp 388. 

Me —Smith & Hoyt v. Bangor & A, 
R Co, 98 A. 737, 115 Me. 223 
Mo—^Mount Arbor Nurseries v New 
York. C & St L R. Co, 273 SW. 
410, 217 Mo.App. 31. 

SC—4^rter v Atlantic Coast Lme 
R. Co. 192 S E 624. 184 S.C. 414. 

TK Ky—^Adams Express Co. v. Burr 
Oak Jersey Farm, 206 S.W. 173, 
182 Ky. 116. 

10 C J p 287 note 24. 

79- Vt—^Needham v. Boston, etc., R, 
Co , 74 A- 226, 82 Vt 518. 

May await regular train 

Carrier could hold three cars of 
cattle at lunction point for regular 
freight tram—Mars v. Panhandle & 
S. F. Ry. Co, TexCivApp., 25 SW. 
2d 1004, error dismissed. 

80. NM—Pedrick v. Southern Pac 
Co, 31 P.2d 705, 38 NM. 284. 

81- S C.—Carter v. Atlantic Coast 
Line R. Co.. 192 S EL 624. 184 S 
C. 414. 

S D.—Elhott V Chicago, M. & St. P 
Ry. Co. 161 N.W. 347, 38 S.D I 
371. I 


Peony buds 

Carrier is not required to transport 
car of peony buds by any particular 
train or otherwise than with rea¬ 
sonable dispatch—Johnston v. Chi¬ 
cago & N W Ry Co. 246 NW 336, 
210 Wis. 227. 

82- N M —^Pedrick v Southeim Pac- 
Co. 31 P.2d 705. 38 N M. 284. 

83. La—^Jennings v. Missouri Pac. 
R. Co. 134 So 694, 172 La 522. 

l^east possible hardship or delay 
Railroad must carry live stock to 
destination as expeditiously as pos¬ 
sible, with least possible hardship 
to animals and with the necessary 
breaks m the continuous confinement 
of the animals —Jennings v. Missouri 
Pac. R. Co.. 134 So 694, 172 La. 522. 

84. Colo—^Freeman v. Boyer Bros., 
261 P 864, 82 Colo. 509, 55 A-L.R. 
1285 

Not applicable to interstate shipment 
Bums StAnnot.1914 § 5205, requir¬ 
ing carload freight to be moved fifty 
i miles per day is not controlling on 
I question of reasonable time in in¬ 
terstate shipment of live stock, in 
view of § 5203 which provides that 
the act shall apply to intra-state 
carriers and shall not apply so as to 
regulate interstate commerce—^Pitts¬ 
burgh, C, C & St. L. R Co v 
Hughes, 131 NB. 234, 76 IndApp 
26. 

85- Colo —^Freeman v. Boyer Bros.. 
261 P 864, 82 Colo 509. 55 A.L.R. 
1285. 

86. Tex.—^Texas & P. Ry. Co. v. Buf- 
kin, CivApp, 46 SW.2d 714, error 
dismissed—Wichita Valley Ry. Co- 
v. Wallace, Civ App, 17 S.W.2d 

150. 

To markets or to pasture 

Under Vernon’s Sayles Civ.StAn- 
nol.1914 art 6687, it is the duty of 
a railroad company to furnish cars 
and transport live stock withm a 
reasonable time to any point on its 
line, whether the shipment is to a 
1 general market, or to a special mar- 


393 



§ 191 


CABBIEBS 


13 C.J.S, 


ble speed consistent with safety and the general 
movement of its trafi&c is to be construed in con¬ 
nection with the provisions following it which give 
a board of commissioners authority to investigate 
and regulate such shipments and to establish speed 
schedules therefor and a provision for the enforce¬ 
ment of its orders or rulings.^^ 

Delay by agent. Where a carrier undertakes the 
transportation and delivery of goods at a certain 
point and employs a switching company as its agent 
to make the delivery, the switching company is its 
agent for whose negligent and unreasonable delay it 
IS liable to the shipper for the loss occasioned there¬ 
by.*^ 

Sunday. Even though a carrier has the right 
to stop running its trains on Sunday, yet if it failed 
to do so and undertook to forward freight it must 
be held to reasonable diligence in doing so.*® 

b. In Time for Particular Market 

A carrier will not ordinarily be liable for failure to 
deliver a shipment to a particular market. 

Ordinarily a carrier cannot be held liable for fail¬ 
ure to deliver a shipment at its destination in time 
for a particular market in the absence of a valid 
special contract therefor.®® Nevertheless, if there 


is an unreasonable delay caused by the carrier which 
deprives the shipper of the benefit of the market on 
a certain day necessitating a sale on a declining mar¬ 
ket, the shipper has a cause of action,®^ and, as 
shown infra § 221 b, the loss of the market may be 
considered in estimating his damages. Where a 
live-stock or perishable shipment is carried under a 
contract providing that the carrier is not bound to 
transport it in time for any particular market or 
otherwise than with reasonable dispatch, the fact 
that it fails to reach a particular market for which 
it was intended does not render the carrier liable 
therefor ;®2 but the carrier may be liable under 
such provision if there was an unreasonable delay.®* 

§ 192. • Effect of Statute Providing Pen¬ 

alty for Delay 

The earner's common-law duty to transport within 
a reasonable time is unaffected by statutory penalties for 
failure to transport within a given time. 

Statutes which subject carriers to a penalty for 
failure to transport goods within a designated time 
do not in any way affect the carrier’s common-law 
duly to transport within a reasonable time nor its 
consequent common-law liability for failure to per¬ 
form such duty, and they have no application to an 
action to enforce such liability.®^ 


ket, or for pasturagre—l>avls v. Mor-i 
gan, Tex-Ciy-App., 251 S.W. 310. | 

87. Iowa —Siegel v, Chicago, R. I- 
& P. Ry. Co., 208 N.W. 78, 201 
Iowa 712. 

STo arbitrary power in carrier to fix 
schedule 

The statute discussed in the above 
text relating to movement of cars 
of live stock takes away from the 
carrier the right arbitrarily to fix 
its own schedules for the transpor¬ 
tation of live stock and requires 
railroad schedules to conform to or¬ 
ders of railroad commissioners—Sie¬ 
gel V. Chicago, R. I. & P. Ry- Co, 
208 N W- 78, 201 Iowa 712. 

88. Tex.—Ft. V7orth & R. G. Ry. Co. 
V. Hasse, Civ.App., 226 SW. 448. 

Buty may not be delegated 

Carrier, having contracted to deliv¬ 
er a shipment of stock to certain 
parties at a certain point, could not, 
under Rev.St.1911 art 6687. delegate 
its duty to provide proper facihties 
for delivering the stock in question 
to a switching company and thereby 
escape liability for the negligence 
of the switchmg company —Ft. 
Worth & R. G Ry. Co. v. Hasse, 
Tex.Civ.App.. 226 SW. 448. 

89. Ark.—TTansas City Southern R. 
Co. V. Marby. 165 S.W. 279, 112 
Ark. no. 

90. Mo.-^-02ark Fruit Growers' Ass’n 


V. St. Xiouis-San Francisco R. Co., 

- 46 SW.2d 895, 226 M:o.App. 222. 

91- Md—Stevens v. Northern Cent. 
Ry. Co., 98 A 551, 129 Md. 215. 

Mo.—Ozark Fruit Growers' Ass’n v. 
St. Liouis-San Francisco R. Co., 46 
SW.2d 895, 226 MoApp. 222—Nee¬ 
ly V- Hmes, App., 237 S.W. 906. 

92- SC—Carter v Atlantic Coast 
lime R. Co.. 192 SB. 624, 184 SC. 
414. 

93- Ga.—Central of Georgia Ry. Co 
V. Grmer & Rustm, 127 SB. 878, 
33 GaApp. 705. 

Effect of statute 

Provision of bill of lading, that “no 
carrier is bound to transport said 
live stock by any j>articular tram 
or in time for any particular mai^ 
ket,” did not relieve railroad from 
liability for unreasonable delay m 
transportation, in view of Civ Code 
1910 § 2773, specifymg measure of 
damages for carrier's failure to de¬ 
liver goods in a reasonable time, and 
of additional clause in bill of lad¬ 
ing requiring transportation of ship¬ 
ment with “reasonable dispatch.’’— 
Central of Greorgia Ry. Co. v. Grmer 
& Rustm, 127 SB. 878, 33 Ga.App. 
705. 

94. Mo.—Warner v. St liOuis-San 
Francisco Ry. Co., 274 S.W. 90, 
218 Mo.App 314. 

Neb.—Smith v Chicago, St. P.. M. 
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& O. Ry. Co.. 157 N.W, 622, 99 
Neb. 719. 

N C.—^Talley & Baugham v. Atlan¬ 
tic Coast liine R. Co., 152 S E 
390, 198 N.C. 492. 

S C.—^Middleton & Co. v. Atlantic 
Coast Line R. Co., 110 SB. 796, 
118 SC. 351. 

10 C J. p 286 note 9. 

Penalties for delay in transportation 
generally see infra §§ 454-460. 

Giving election of remedies 

Rcv.Stl913 S§ 6018, 6019, affording 
a shipper of live stock a statutory 
remedy for recovery of liquidated 
damages for unreasonable delay gives 
a remedy in addition to the common- 
law remedy, and do not limit liabil¬ 
ity of carriers in violation of Const 
art 11 § 4, providing that the lia¬ 
bility of railroad corporations as 
carriers shall not be limited—Smith 
V. Chicago, St P., M & O. Ry. Co, 
157 N.W 622, 99 Neb 719. 

Time deductible' 

Statute allowing carrier deductible 
time before penalty attaches, name¬ 
ly, two days at the initial point and 
forty-eight hours at one intermediate 
point for each hundred miles, or 
fraction thereof, distance, does not 
apply to action for damages for 
delay.—Talley & Baugham v. Atlan¬ 
tic Coast Line R. Co.. 162 S.B. 390, 
198 N.C. 492. 
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§ 193. Rule as Affected by Special Con¬ 

tract 

A carrier contracting specially to deliver within a 
certain time is liable for failure to perform his contract. 

Where a carrier makes an express contract to 
carry and deliver goods within a specified time, it is 
bound to fulfill its obligation and the fact that it 
exercised diligence or that it would not be liable 
as a common carrier in the absence of the contract 
is immateriaL®® Whether or not there has been 
such an undertaking on the part of the carrier is to 
be determined from the circumstances surrounding 
the case and by the application of the ordinary rules 
for the interpretation of contracts.^® Where the 
contract provides that the shipment is not to be 
made within any specified time nor for any partic¬ 
ular market, the carrier is liable only for unreason¬ 
able delay.®^ The use of the words “reasonable dis¬ 
patch” in the bill of lading does not cast upon the 
carrier any greater burden than would have rested 
on it had the words been omitted.^® In any event, 
although a carrier agrees to deliver goods within a 
specified time, it does not become an absolute in¬ 
surer of the goods under obligation to deliver at all 
events or to pay for the property, and, if the goods 
are destroyed by an act of God or the public enemy 
before the time for delivering them has expired, 
this will excuse the carrier on the special contract.®^ 
The parties are presumed to contract with reference 
to the responsibility which the common law imposes 
on the carrier in ordinary cases, the carrier assum¬ 


ing the risk with respect to the time, and this is the 
limit of the liability assumed by the special agree- 
ment.l 

Oral contract. Where a carrier undertakes the 
transportation of goods upon an oral ag^reement, and 
no bill of lading is issued, such carrier may be lia¬ 
ble for negligence resulting in the delay and conse¬ 
quent damage to the goods.2 

§ 194. What Is Reasonable Time 

a. In general 

b. Perishables 

c. Live stock 

d. Schedule time 

a. In Geiieral 

What constitutes a reasonable time for transportation 
depends largely on the nature of the shipment and other 
surrounding circumstances. 

What is a reasonable time is not susceptible of 
being defined by any general rule, but the circum¬ 
stances of each particular case must be adverted to 
in order to determine what is a reasonable time in 
that case;® this rule stated in Corpus Juris has 
often been quoted and cited with approval.^ The 
mode of conveyance, the distance, the season of the 
year, the character of the weather, the ordinary fa¬ 
cilities for transportation, and the volume of traflEc 
are to be considered in determining whether in the 
particular case there has been an unreasonable de¬ 
lay.® So also in determining what is a reasonable 


95. Mich.—Puffer v. American Ry. 
Express Co.. 191 N.W. 27. 221 Mich. 
426. 

Wash.—John Vittucci Co. v. Canadian 
Pac. Ry. Co., 174 P. 981, 102 Wash. 
686 . j 

10 C.J. p 286 note 11. 

Mahility determined hy contract 
The earner’s liability for delay 
will be determmed by the contract 
itself, and not by the reasonableness 
of the time within which delivery 
IS made—OE^uffer v. American Ry. Ebc- 
press Co., 191 N.W. 27, 221 Mich. 
426. 

96. N.T.—Prey v. New Tork Cent., 
etc., R. Co, 100 N.T.S. 225. 114 
App.r>iv. 747. 

10 C.J. p 286 note 12. 

97- Mo—Helm v. Missouri Pac. R. 
Co.. 72 S.W. 148. 98 MoJLpp. 419. 

98L Mo.—Parsons v. Chicago, B. & 

Q. R. Co., App., 300 S.W. 324. 
lEeans "reasonable ttmA** 

Requirement in bill of lading that 
earner use 'Reasonable despatch*' 
merely requires delivery of poultry 
shipment withm reasonable time.— 
Parsons v. Chicago. B. & Q. R. Co., 
Mo.App., 300 SW. 324. ' 


99. Kan.—Sauter v. Atchison, etc., 

R. Co., 97 P, 434, 78 Kan. 331. 

Wis.—Strohn v. Detroit, etc., R. Co., 
23 Wis. 126, 99 Am.D. 114. 

1- Wis,—Strohn v. Detroit, etc., R. 
Co., supra. 

2. Ill.—American Pruit Growers v. 
San Antonio & A. P. Ry. Co., 239 
HI App. 151. 

3. Ill.—Alton V. Mineral Point & 
N. Ry, Co. 222 DLApp. 105. 

Ky.—^Leo IjOcoco’s Sons v. Louisville 
& N. R. Co., 82 S.W.2d 332, 259 Ky. 

299. 

Me—Smith & Hoyt v. Bangor & A. 

R. Co, 98 A. 737, 115 Me. 223 
NC.—^Moore Bros. v. Amencan Ry. 
Express Co., 107 SE. 6, 181 N.G 

300. 

SD—^Elliott V. Chicago, M & St. P. 

Ry. Co., 161 NW. 347, 38 SD. 371. 
Vt.—Saliba v. New York Cent. R Co , 
144 A- 194, 101 Vt. 427. 

10 C J. p 286 notes 16, 17. 

4k Ga.—American Ry. Express Co. 
V- Roberts, 111 S E. 744, 28 GaApp. 
510. 

Idaho.—Ritchie v. Oregon Short Line 
R. Co.. 244 P. 580, 42 Idaho 193, 
46 AXi.IL 909. | 
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Ky.—Leo Lococo's Sons v. Louisville 
& N. R. Co., 82 SW2d 332, 259 
Ky. 299—^MaJoney v. Cleveland, C, 

C. & St. L. Ry. Co. 268 SW. 1103, 
207 Ky. 262—Adams Express Co. 
V Burr Oak Jersey Farm, 206 S 
W. 173, 182 Ky. 116. 

Me.—Warren v. Portland TermiTisil 
Co, 116 A 411, 121 Me. 157. 

Midb.—Harmon v. Michigan United 
Traction Co, 168 NW- 521, 202 
Mich. 298. 

NM.—^Pcdrick v. Southern Pac. Co, 
31 P2d 705, 38 NM. 284. 

ND—O. J- Barnes Co. v. Northern 
Pac. Ry. Co., 173 N.W. 943. 42 N. 

D. 411 

S.C.—Allen v. Davis, 118 SE. 614. 
Tenn.—Nashville, C. & St. L. Ry. v. 
Davis. App.. 114 S.W.2d 830. 

5. Ala.—Louisville & N. R. Co, v- 
Parmers’ Produce Co., 85 So. 678, 
17 Ala.App 388. 

Del—^Hardesty v. American Ry. Ex¬ 
press Co, 119 A, 681, 2 W.WJBCarr. 
66 . 

Iowa—Wallace-Pdrmer v. Davis, 199 
N.W. 307. 

'Ky .—Adams Express Co. v. Burr Oak 
Jersey Farm. 206 S.W. 173, 182 Ky. 
116. 
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time for transportation the character of the freight 
shipped is a very important consideration; it is 
obvious that what would be a reasonable time for 
the transportation of one kind of freight would not 
be for another kind.® 

Delay itself does not constitute unreasonable de¬ 
lay; if the earner can show that it was free from 
any negligence which contributed to the delay, the 
delay, however long, cannot be said to be unreason¬ 
able.*^ Furthermore, the mere fact that the time 
occupied m the transportation or delivery of the 
consignment is tmusual is not of itself conclusive of 
unnecessary delay, unless it is so long as clearly to 
compel a conviction that it was longer than was 
necessary; it must be so unusual as to be more rea¬ 
sonably attributable to the negligence of the car¬ 
rier than to any of the causes of delay to which the 
transportation by reason of the mode, time, route. 


speed of carriage, or other circumstances implymg 
negligence is known to be exposed,® and this rule 
stated in Corpus Juris has been quoted with ap¬ 
proval.® On the other hand, proof of delivery m 
the usual time according to the custom and the 
course of the company’s business is held to be pn- 
ma facie evidence of reasonable time.^® 

What is a reasonable time is not a time contingent 
upon the possible existence of unusual conditions 
not shown to exist.^1 

Applications of the foregoing rules have been 
made in cases of delays of one year,^^ seventy 
days,^® thirty-four days,^^ thirty days,^® seventeen 
days,^® twelve or fifteen days,!*^ eight days,^® sixty- 
two hours,^® twenty-four hours,®® twenty-one 
hours,®! and four and one-half hours.®® 

By statute in some jurisdictions definite himts are 


ND.—O J. Barnes Co. v. Northern 
Pac R. Co.. 173 NW. 943, 42 N 
D. 411, 

Okl—St Louis & S F- Ry. Co. v. 
May. 236 P. 888, 110 Okl. 170. 

5. C.-—Allen v. Davis, 118 S E 614. 

10 C.J. p 287 note 18. 

Micpress shipment 

What IS a reasonable time for de¬ 
livery of an express shipment de¬ 
pends on the distance to be traveled, 
the situation of the parties, the 
character of the g^oods, and all the 
surroundingr circumstances —Moore 
Bros V. American Ry. Express Co, 
107 S.E. 6, 181 N C. 300. 

6. Iowa—Wallace-Farmer v. Davis, 
199 N.W. 307. 

Ky—Leo Lococo’s Sons v. Louisville 
& ^1. R Co. 82 S.W2d 332. 259 
Ky 299—^Maloney v. Cleveland, C, 

C. & St. L Ry. Co., 268 S.W 1103, 
207 Ky. 262—Adams Express Co. 
V. Burr Oak Jersey Farm, 206 S.W. 
173, 182 Ky. 116. 

ND—O J. Barnes Co. v. Northern 
Pac. Ry. Co.. 173 NW. 943. 42 N. 

D. 411. 

10 C.J. p 287 note 19. 

7 . Ill—^Perkins v. Cleveland, etc, 
R Co, 183 niApp. 531—^Bacon v 
Cleveland, etc, R. Co, 155 IllApp. 
40. 

8b Mo.-^Mount Arbor Nurseries v. 
New York, C & St. L. IL Co, 273 
S W. 410. 217 Mo App 31. 

N.H—Wood V. Boston & M R. R.. 

98 A. 480, 78 N H 207. 

Wis.—Stephens v. Chicagro & N. W. 
Ry. Co, 227 N.W. 875, 200 Wis. 
181 

10 C J. p 287 note 27. 

Conditioais longrmr time 

Reasonableness of time within 
which carrier must transport ship¬ 
ment is dependent on conditions and 
circumstances under which shipment 


IS made, provided conditions are of 
nature excusing- a longer time than 
usual time.—^Texas & P Ry. Co. v 
Bufkin. Tex.CivA.pp., 46 S.W.2d 714, 
error dismissed 

9- Mo—^Parsons v. Chicago, B. & Q 
R Co., 300 SW. 324. 

Pa.—Catanzaro & Sons v. Southern 
Pac. Co, 90 Pa.Super. 578. 

10. Ky—Leo Lococo's Sons v. Lou¬ 
isville & N R. Co, 82 SW 2d 332, 
259 Ky. 299. 

Pa —Carner-McGrowan v. Pennsyl¬ 
vania R Co., 9 PaDist. & Co. 575 

10 C J p 287 note 28. 

II- Va —^Davis v. Rodgers, 124 S 
E. 408, 139 Va 618 

12. Condnslvely an nnxeasonahle 
tune for transportation of goods 
from a city in Massachusetts to a 
point in Wisconsin—Nudd v. Wells, 

11 Wis 407. 

13. Unxeasonable 

Ark—St Louis, etc, R Co. v. Heath, 
41 Ark- 476. 

14. Unreasonable 

Under ordinary conditions, a delay 
of thirty-four days m the delivery 
of an express shipment from Brock¬ 
ton, Mass., to Thomasville, N C, 
would be unreasonable.—^Moore Bros. 
V. American Ry Express Co., 107 S. 
E. h, 181 N C. 300. 

15. Unreasonable 

III— Illinois Cent R. Co v. Cobb, 64 
Ill. 128. 

Ky.—Chesapeake, etc, R. Co v 
Saulsbury, 103 SW 254, 126 Ky, 
179, 31 Ky.L 624, 12 L.RA-,NS., 
431 

16. Negligent delay 

Seventeen days delay m shipment 
of carload of figs, when weather con¬ 
ditions were not unusual, held to 
support finding of negligence —^Ra- 
dovsky V New York, N H & H. R 
I Co., 154 NE. 334. 258 Mass. 26. 
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17. unreasonable 

Ill.—^Illinois Cent. R Co v. McClel¬ 
lan, 54 Ill 58. 5 Am R S3. 

10 C J. P 288 note 32. 

18. Unreasonable 

Jury may infer without further 
proof that eight days is unreasona¬ 
ble time for transportation of goods 
by rail less than one hundred miles 
—^Engemann v. Delaware, L. & W 
R. Co. 97 A 152. 88 N J.Law 451 

19. Unreasonable 

Tex—St. Louis, etc, R Co. v. Gun¬ 
ter. 99 S W, 152, 44 Tex CivAlPp. 
480. 

20. Unreasonable 

U S —Ormsby v Union Pac R Co., 
CC-Colo, 4 F. 706, 2 McCrary, 48 
Neb—^Jeffries v. Chicago, etc, R. 
Co.. 129 NW. 273. 88 Neb. 268 

Not unreasonable 

One day's delay, where no indica¬ 
tion of a necessity for promptness 
in delivery is given by the shipper, 
will not render the carrier liable in 
damages.—Water Valley Bank v. 
Southern Express Co., 16 So. 300, 71 
Miss. 741. 

21. Unreasonable 

Under the Carmack amendment an 
unexplained delay of at least twenty- 
one hours in the shipment of cattle 
a distance of one hundred and thirty 
eight miles is unreasonable and will 
support a recovery by the shipper.— 
Erickson v. Chicago, M. & St. P. 
Ry. Co.. 170 N.W 144, 41 S.D. 243. 

22. Not unreasonable 

Carrier’s failure to deliver car on 
public siding until four and one half 
hours after consignee, whose pri¬ 
vate siding was occupied, agreed 
thereto, held not breach of duty to 
make delivery within reasonable time 
as matter of law.—^Belkin v. New 
York, N. H. & H. R. Co., 146 A. 846, 
109 Conn. 466. 
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placed on what constitutes a reasonable time for 
transportation after acceptance of goods for ship- 
ment.23 

b. Perishables 

The perishability of the freight, the weather, and 
similar circumstances affecting its spoiiage are to be 
weighed in determining the reasonableness of the time. 

As shown supra § 191 a, in so far as its liability 
for delay is concerned a carrier of perishable freight 
is only obliged to transport it diligently and without 
unreasonable delay. Nevertheless the perishability 
of the shipment is an important circumstance to be 
considered in determming whether or not a delay 
is unreasonable.-^ Likewise the season of the 
year and the prevailing weather conditions, as these 
circumstances affect the perishability of the ship¬ 
ment, are to be weighed in determining the reason¬ 
ableness of the time consumed.^® Accordingly some 
cases hold that, where the goods are perishable or 
peculiarly liable to injury from delay, the carrier 
is bound to use more expedition than where ordi- 
nar 3 ^ freight is being carried, and the reasonable 
time in such instances is a shorter period than in 
other cases owing to the special circumstances 
known to the parties at the time the imdertaking 
was entered into.^® It has also been said that where 
the freight shipped is perishable it is the duty of 
the carrier to forward it by its earliest scheduled 
opportunity or by the earliest train it makes up in 


the course of its business.27 There is, however, 
no absolute duty in every case to ship goods imme¬ 
diately on receipt of them merely because they are 
perishable, conceding that such freight should gen¬ 
erally be gpven a preference, the demands of the 
carrier’s business, time for regpilar departure of 
trains, contracts and obligations already incurred, 
and other like considerations ought to be regarded 
in determining whether in any case the carrier 
has been properly diligent in forwarding the goods 
after the receipt thereof.28 

Where a carrier attempted to institute a two-day 
schedule for perishables between certain points but 
abandoned it and at a meeting with shipper’s rep¬ 
resentatives a three-day schedule was adopted, a 
shipper not relying on any representation by the 
carrier that there would be a two-day schedule is 
bound by the three-day delivery as announced.^® 

c. Live Stock 

The reasonable time for transporting live stock or¬ 
dinarily contemplates greater dispatch than is necessary 
for dead freight. 

The general rules as to what constitutes a reason¬ 
able time for transportation of freight, supra § 194 
a, b, apply to delays in shipments of live stock.30 
A carrier accepting a shipment of live stock is 
chargeable with notice that such freight is highly 
perishable and that any delay in transporting it may 
result in damage.®! The reasonable time required 


23. Dday at initial point 

Under Revisal 1905 S 2632, provid¬ 
ing that two days’ delay at initial 
point of shipment is not unreason¬ 
able, defendant express company, to 
which thirty crates of strawberries 
were tendered eight minutes before 
tram time, held not liable for unrea¬ 
sonable delay for its failure to ship 
on such train —Shaw v. Southern 
Express Co , 88 S E 222, 171 N C. 216. 
10 C J p 286 note 16 [a]. 

24- Del—^Hardescy v. American Ry. 
Express Co, 119 A- 681, 2 W.W. 
Harr. 66. 

Ky—^Deo Lococo’s Sons v. Louisville 
& N. R. Co, 82 SW2d 332, 259 
Ky. 299—^Maloney v. Cleveland, C, 
C & St L Ry. Co. 268 S.W. 1103, 
207 Ky. 262—^Adams Express Co, 

V. Burr Oak Jersey Faim, 206 S. 

W. 173, 182 Ky. 116. 

Me—Smith & Hoyt v. Bangor & A- 
R. Co., 98 A. 737, 115 Me. 223. 
Vt —Saliba v New York Cent R Co., 
144 A. 194, 101 Vt 427. 

SIS- Ala—^Louisville & N. R. Co v 
Parmer’s Produce Co, 85 So. 578, 
17 AlaApp. 388. 

Me—Smith & Hoyt v. Bangor & A 
R. Co., 98 A. 737, 115 Me 223. 
N.D.—O. J. Barnes Co. v. Northern 


Pac. R Co., 173 N.W. 943, 42 N 
D. 411. 

Preezliig reasonably anticipated 
Where carrier receives potatoes 
for shipment at a season when it is 
reasonable to anticipate freezing tem¬ 
perature, and where, following delay 
in shipment, they were damaged by 
freezing, their perishable nature is 
to be considered by jury in determin¬ 
ing an unreasonable delay m ship¬ 
ment—O J. Barnes Co. v Northern 
Pac. Ry. Co. 173 N.W. 943, 42 ND. 
411. 

26b Ky—^Leo Lococo’s Sons v Lou¬ 
isville & N, R Co, 82 SW2d 332, 
259 Ky 299—^Adams Express Co 
V. Burr Oak Jersey Farm, 206 SW. 
173, 182 Ky 116. 

Wis—^Peet V Chicago & N. W. Ry 
Co. 20 Wis. 594. 

10 C.J p 287 note 20. 

Ck)rpiis Juris has been, quoted ox 
cited with approval 
Ky.—Adams Express Co v Burr Oak 
Jersey Farm, 206 S.W. 173, 182 
Ky 116. 

Pa —Pennsylvania R. R v. Roth- 
stein, 165 A. 752, 109 Pa.Super. 
96. 

27. Ky—Adams Express Co. v. Burr 
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Oak Jersey Farm, 206 S.W 173, 
182 Ky. 116 
10 C J p 287 note 21. 

28- Ky.—^Adams Express Co. v. Burr 
Oak Jersey Farm, supra 
10 C J p 287 note 23. 

29. Va—^Norfolk Southern R Co. v 
Hudgins, 142 S.E. 412, 150 Va. 
229—^Norfolk Southern R Co. v 
Hudgins, 142 S E. 409, 150 Va. 219 

30. S D.—^Elliott V. Chicago, M & 
St. P. Ry. Co., 161 N 347, 38 S. 
D. 371. 

10 C J. p 288 note 35. 

As facts are known to carrier 
What is reasonable time for car¬ 
rier to transport shipment of ani¬ 
mals depends upon facts surrounding 
each particular shipment as they are 
known to the carrier.—Elliott v. Chi¬ 
cago M & St P Ry. Co. 161 N.W. 
347, 38 SD 371. 

31- Mo—^Neely v. Hines, App, 237 
S.W. 906 

Removal of dead cuiv 

The stopping of car with cattle at 
station when there was no other 
tram leaving m nineteen hours, for 
purpose of removing dead cow, in¬ 
stead of allowing car to go on to 
another city m same state and have 
dead cow removed ther^ oonstitut- 
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for the carriage and delivery of a shipment of live 
stock will ordinarily contemplate a greater dispatch 
than will the carriage of inanimate or nonperishable 
freight-32 

Proper, considerations in the determination of 
what will constitute a reasonable time in this con¬ 
nection may well include the number of animals 
in the shipment, the general movement of such 
freight from the particular territory involved and 
such movement over defendants’ line, the volume of 
the general traffic, and defendants’ available equip- 

ment^S 

d. Schedule Time 

Transportation within the carrier’s regular reason¬ 
able schedule is held to be ^'within a reasonable time” 
although it is held not to be conclusive of the question. 

A carrier may arrange such reasonable schedules 
for its trains in the carriage of freight as may be 
proper to the ordinary and economical conduct of 
its busiiiess^^ although the nature and perishabihty 
of the freight must be considered,35 and in the ab¬ 
sence of special contract or special circumstances 


taking the case out of the rule a shipper will be 
considered to have contemplated and consented to 
the carrier’s ordinary schedule and hence, if he 
desires special service, he should contract for it37 
Thus it is stated as a rule that unless a carrier has 
undertaken to furnish special service he is not 
chargeable with negligent or unreasonable delay 
where he transports a shipment in accordance with 
his established and published schedules.38 Never¬ 
theless it has frequently been held that transporta¬ 
tion within the carrier’s schedule, while an im¬ 
portant consideration, is not conclusive on the* 
question of whether the transportation was accom¬ 
plished within a reasonable time since the schedule 
may have been unreasonably slow;39 nor is the 
carrier’s schedule conclusive as to the usual time 
in which the carrier customarily earned goods of 
the same kind between the initial and terminal 
points.'*® It has been held to be no excuse that the 
earner maintained a schedule which resulted m 
dclay^^ or that its regular schedule prevented deliv¬ 
ery within a reasonable time.^2 

A carrier is not an insurer of the arrival of its 


ed unreasonable delay, renderin^r rail¬ 
road liable for damagre to cattle caus¬ 
ed by delay, where railroad through 
its agents knew that prompt deliv¬ 
ery of shipment was essential. The 
railroad could not escape liability 
therefor on ground that law required 
carrier to feed cattle at end of thir¬ 
ty SIX hours and time required for 
shipment was more than thirty six 
hours, where only purpose of stop¬ 
ping car at station was to remove 
dead cow, and delay required feeding, 
and cattle would have arrived at 
destination within 34 hours but for 
such stop.—^Nashville, CL & St. L 
Ry. V. Davis, Tenn.App„ 114 S-W.2d 
830. 

32. Ky.—^Leo Lococo’s Sons v- Liou- 
isville & N. R. Co. 82 S W.2d 332, 
259 Ky. 299. 

33. Okl.—St. Louis &, S. F- Ry. Co. 
V. May, 236 P. 888, 110 Okl. 170. 

34. Ky—Chesapeake & O. R Co. v. 
Coleman Fruit Co., 294 S.W. 463, 
219 Ky. 794. 

35. S.D.-»-Petro v. Davis, 195 N.W. 
504, 46 S.D. 603. 

36. Iowa—■‘Wallace-Farmer v. Davis, 
199 N.W. 307. 

Mmn—^Janesville Live Slock & Ship¬ 
ping Co, v. Hines, 178 N.W. 739, 
146 Mmn. 260. 

10 C.J. P 287 note 25. 

Corpus juris has been, quoted with 
approval m Adams Fxpress Co. v 
Burr Oak Jersey Farm, 206 S.W. 
173, 182 Ky. 116. 

Affecting circumstance 

The determination of what is a 


reasonable time for the transporta¬ 
tion of a shipment of live slock may 
be affected by the regular tram 
schedules established by the car¬ 
rier.—Gray v. Oregon Short Line R 
Co, 187 P. 540, 32 Idaho 701. 

Shipper consents to schedule 

In absence of special contract or 
special circumstances, carrier of live 
stock IS not bound to use extraordi¬ 
nary means to forward shipment, but 
shipper will be held to have consent¬ 
ed to carrier's ordinary schedule — 
Payne v- Chicago, M. & St. P. Ry. 
Co.. 157 NW. 613, 99 Neb. 699. 

Schedule must he followed 

Subject to regulation of public 
authority, railroad schedules must he 
followed.—Siegel v. Chicago, R I. & 
P. Ry. Co., 208 N.W. 78, 201 Iowa 
712. 

37. Ky.—Adams Fxpress Co. v. Burr 
Oak Jersey Farm, 206 S.W. 173, 182 
Ky. 116. 

10 C.J. p 287 note 25. 

38L Iowa—Wallace-Farmer v. Davis, 
199 N.W. 307. 

Mmn—^McNeill & Scott Co v. Great 
Northern R Co., 194 NW. 614, 
156 Mmn. 120—Janesville Live 
Stock & Shipping Co. v Hines, 178 
NW, 739, 146 Mmn. 260. 

Neh—Burtis v. Chicago, B & Q. R 
Co, 247 NW. 42. 124 Neb. 534. 
Wis—^Johnston v. Chicago & N. W. 
Ry. Go, 246 N.W. 336, 210 Wis. 
227. 

Overcomes inference of negligence 
The inference of negligence arismg 
from the length of time consumed 
m transportmg a shipment of live 
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stock was overcome by sbowmg a 
delivery according to the time sched¬ 
ules then in force.—^Janesville Live 
Stock & Shipping Co v. Hines, 178 
N.W. 739, 146 Mmn 260. 

39- Ky.—^Leo Lococo’s Sons v. Lou¬ 
isville & N. R Cc, 83 SW.2d 332. 
259 Ky. 299—^Maloney v Cleveland, 
C, C & St L Ry. Co., 268 SW. 
1103, 207 Ky, 262. 

Okl—Chicago, R I. & P. Ry. Co v. 
Simms, 229 P. 638, 100 Okl. 138— 
Chicago, R I. & P. Ry. Co. v. 
Simmons, 228 P. 983, 100 Okl 164-^ 
Buel, Pryor & Daniel v. St. Louis 
& S. F. Ry. Co., 163 P. 536, 65 OkL 
108. 

Tex—^Baker v. Nance Bros., Civ App, 
294 SW. 290. 

40. Tex.—Great Northern R Co v. 
Shaw & Stumberg, Civ App., 45 S. 
W.2d 759. 

Live stock 

In suit for delay m transportmg 
cattle, schedule is not conclusive as 
to time in which railroad customarily 
carried cattle between points of ship¬ 
ment—^International-Great* Northern 
R Co. V. Shaw & Stumberg, Tex.Civ. 
App.. 45 SW.2d 759. 

41. Tex.—St. Louis, etc, R Co. v. 
Armstrong, Civ App, 166 SW. 366. 

10 C.J. p 295 note 30. 

42- Okl.—Chicago, R I & P. Ry. 
Co. V. Haskell. 245 P. 858, 117 OkL 
185—^Dickinson v. Seay, 175 P. 216, 
71 OkL 66, certiorari denied Chica¬ 
go, R L & P. R. Co. V. Seay, 39 
S.Ct. 257, 249 U.S. 598, 63 LEd. 
795 

10 C.J. p 295 note 3L 
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trains on schedule, even in the transportation of 
live stock.'*^^ Where a perishable shipment is car¬ 
ried under a contract providing* that the carrier 
is not bound to transport it otherwise than with 
reasonable dispatch, the fact that it failed to reach 
its destination in the time indicated by the schedule 
is insufl&dent to render the carrier liable.^^ 

§ 195. What Constitutes Negligence 

What constitutes diligence or negligence on the part 
of the carrier depends largely on the circumstances of 
the particular case. 

What constitutes reasonable diligence must de¬ 
pend on the circumstances of each case,^5 one im¬ 
portant circumstance being the character of the 
diipment, which may indicate to the carrier the 
necessity of a more expeditious transportation, as, 
for example, perishable goods^® or a corpse.^^ 
Mere lapse of time^® or delay^® does not of itself 
establish negligence. 

A carrier is g^uilty of negligence where it accepts 
property for shipment when it knows or ought to 
know that it will be unable to transport it in a rea¬ 
sonable timc.5® The carrier will also be liable if 
the delay results from a wreck due to its negli¬ 
gence,®^ or if the delay is due to the overloading 
of the engine,®^ or if it carelessly carries goods 
beyond the destination specified by the shipper.®® 
Negligence in ascertaining the location of the place 
to which the goods are to be transported may ren¬ 


der the carrier liable for a consequent delay ;®^ but, 
on the other hand, if some inquiry and exercise 
of judgment are required to ascertain whether 
goods are to be transported on a particular tram or 
to a particular destination, delay resulting from 
the making of proper inquiry and exercise of proper 
discretion will not constitute negligence.®® 

Failure to delay a re^lar freight train in order 
to handle a shipment of cattle is not negligence;®® 
nor is a earner required to hold a train to permit 
a shipper to complete his loading after the tram 
arrives.®*^ 

In general, the selection of a route, where more 
than one route is available to the carrier, will not 
render it liable if reasonable care is exercised in this 
respect, and especially is this true where by reason 
of some obstruction in the usual route, not due to 
the carrier’s negligence, it becomes necessary to 
exercise judgment as to forwarding by another 
route.®® It has been held, however, that where 
perishable goods could have been brought to des¬ 
tination in time for their marketing by transfer¬ 
ring the shipment at an intermediate point to an¬ 
other train, failure to make such transfer is negli¬ 
gence rendering the carrier liable for the spoiling 
of the goods owing to the delay in shipment.®® In 
such case, the carrier should employ the most di¬ 
rect route,®® 

A carrier may be liable for loss due to an unrea¬ 
sonable delay which was proximately caused by the 


4a. Neb.—Burtis v. Chicago, B. & 
Q. K. Co.. 247 N.W. 42, 124 Neb. 
531. 

44- S.C.—Carter v. Atlantic Coast 
Bine B. Co.. 192 SN. 624. 184 S. 
C. 414. 

45- Me—Stoclnmjin v. Boston & M. 
B. B., 102 A. 560. 117 Me. 35. 

S.C.—Allen v. Davis. 118 S.B. 614. 

125 SC. 256. 

10 C.J. p 288 note 36. 

46. Del—Hardesty v. American By- 
Express Co.. 119 A. 681, 2 W.W. 
Harr. 66. 

Vt.—Saliba v. New York Cent. B. 
Co.. 144 A 194. 101 Vt. 427, 

Carrier was lield negrligrent in per¬ 
mitting: four hours of a hot day to 
expire between the time bananas 
were at lunction and when they were 
placed in position for unloading:.— 
Galioto V. Ene B. Co. 148 A 158, 8 
N J Misc. 41, affirmed 154 A 631, 107 
N.J.Law 377. 

47- Tex.—Wells v. Fuller, 35 S-W. 
824, 13 Tex.Civ.App. 610. 

4a. Tex.—^Texas & N. O K. Co v. 
Boblnson, Civ.App.. 67 S.W.2d 938. 


Time lapse not sole test 

Neglig:ence of carrier company, 
transporting: cattle by local freigrht 
tram without fixed schedule, could 
not be predicated on lapse of time 
only, test being: whether unnecessary 
or unreasonable time was consumed. 
—^Texas & N. O. B. Co. v. Bobinson. 
Tex Civ.App , 57 S.W.2d 938. 

49. Mo—Mount Arbor Nurseries v. 
New York, C. & St- B. R. Co.. 273 
S.W. 410, 217 Mo App. 31. 

50. HI.—Banks v. Hines, 217 HL 
App. 696. 

10 C.J. p 288 note 39. 

SB Tex.—St- Bouis. etc.. B. Co. v. 
Dean. Civ App. 152 S.W. 1127. 

52. Ind.—Cleveland, C. C. & St. 
Lu B. Co. V. Heath, 53 N.B. 198, 
22 Ind.App. 47. 

10 CJ. p 288 note 41. 

53. N-Y.—Waite v. New York Cent, 
etc. B. Co, 17 NE. 730, 110 N.Y. 
635. 

10 C.J. p 288 note 38. 

54. N-C —Gratlm v. Norfolk-South¬ 
ern B. Co, 102 S.B. 779, 179 N.C. 
433. 

10 C.J. p 288 note 45. 
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TaUure to rectify error 

Where defendant carrier, receiving 
shipment billed for station the name 
of which had been changed because 
of similarity to name of another 
station, sent the shipment to the 
wrong station, where it remained for 
two weeks, it was guilty of an act 
of negligence independent of that 
of the earner from whom it re¬ 
ceived goods, and was liable in dam¬ 
ages for delay.—G-atlin v. Norfolk- 
Southern B. Co, 102 S-EL 779, 179 
N.C. 433. 

55. Miss—Alabama, etc., B. Co. v. 
Hayne, 24 So. 907, 76 Miss. 538. 

10 C.J. p 288 note 46. 

56. Tex—San Antonio, etc., B. Co. 
V. Turner, Civ.App, 94 S.W- 214, 

10 C.J. p 288 note 44. 

57- Wis.—Stephens v. Chicago & N 
. W. By. Co, 227 N.W. 875, 200 Wis 

181 

58- Pa—^Empire Transp. Co. v Wal¬ 
lace, 68 Pa. 302, 8 Am.B. 178. 

10 C J. p 288 note 48. 

59. Mo.—Whittom v. Adams Ex¬ 
press Co., App, 182 SW. 137. 

eOL Tex.—Wells v. Fuller, 35 S.W. 
824, 13 Tex.Civ.App. 610. 
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carrier’s negligence in failing to inspect the freight 
tendered prior to issuing a bill of lading and accept¬ 
ing such goods as in apparent good order, where 
they were palpably improperly loaded and where 
such patent defect, if discovered, could have been 
remedied and the subsequent delay avoided.®^ 

A delay caused by the carrier’s negligence in per¬ 
mitting the goods to be stolen while in transit is a 
negligent delay for which the earner is liable.®^ 

Live stock. While, as shown supra § 191 a, a car¬ 
rier which has not bound itself to do so need not 
transport a live stock shipment on any particular 
train, nevertheless, having started the shipment, it 
may not willfully delay it by cutting the car out 
of a train and sending it on a train which would ar¬ 
rive much later.®* A carrier is liable to the ship¬ 
per for the ensuing damages where it refuses or 
neglects to unload when such is its duty,®^ or where 
it negligently refuses®® or unreasonably delays®® in 
picking up the car containing the shipment. It has 
been held that a delay of twelve hours in transpor¬ 
tation of live stock, caused by holding the cattle 
0 5 account of the sickness and death of one, does 
not constitute negligence, where the remaming cat¬ 
tle are sent forward by the next train.®*^ 

A carrier of live stock is liable for all damage 
that IS referable to the negligent prolongation of 
the transportation, through its natural effect on the 
physical condition or latent vicious propensities of 
the animals, whereby they are reduced in strength 


or weight more than they would have been had 
prompt carriage and delivery been made.®® 

Express company. Where defendant express 
company, although a common carrier, does not own 
the railroad lines over which it does business, the 
fact that a railroad detached the cars containing the 
shipment from a fast tram not scheduled to stop at 
the destination of the shipment, and left them on a 
siding from which they were carried to their des¬ 
tination by the next tram making a stop at such 
destination, does not make the express company 
liable as for negligent delay.®* 

§ 196. Delay as Proximate Cause of Injury 

The delay for which damages are sought must be the 
proximate cause of the loss or injury complained of. 

Where damages are sought to be recovered on 
the ground of delay in shipment, the delay must 
be the proximate cause of the loss or the injury 
complained of*^* According to the weight of au¬ 
thority, the rule is that, if the loss or the injury 
complained of would have occurred notwithstand¬ 
ing the goods had been shipped m a reasonable time, 
the carrier is not liable and that, if the subse¬ 
quent loss of the goods is due to an independent 
cause, the carrier will not be liable, although it 
has been guilty of a negligent delay m transporta- 
tion.'^^ If, however, the negligent delay occasions 
the ultimate injury which results from the goods 
not reaching their destination m time, the carrier 


61. Ga.—Central of Georgia Ry. Co. 
V. Grmer & RusUn, 127 S.E. 878, 
33 Ga.App. 705. 

62. Ala—American Ry Rxpress Co. 
V. Baer, 92 So. 652, 207 Ala. 355. 

Chiods stolen, and Ixeld 
Whore a fur delivered to a car¬ 
rier for shipment was stolen while 
in transit by an employee of the 
carrier, due to the negligence of the 
carrier, and later recovered by fed¬ 
eral officials and retained by them 
as evidence in prosecuting the em¬ 
ployee, the earner was liable for the 
delay in delivery, the retention of 
the goods by the officers being a 
proximate result of carrier’s negli¬ 
gence; hence there was no error in 
refusing an instruction that, if the 
fur was held by the federal officials, 
to be used as evidence in the case 
against the employee, defendant 
would not be liable—American Ry 
.Bxpress Co. v. Baer, 92 So. 652, 207 
Ala. 355. 

63. S D.—^Elliott V. Chicago, M. & 
St. P Ry Co, 161 N.W. 347. 38 
S.D. 371. 

64L Ind.—Belt R. & Stockyards Co. 


V. Hammond, 124 N.E 398, 71 

IndApp. 151. 

10 C.J. p 288 note 40. 

65- Tex—Gulf, C. & S. F. Ry. Co ' 
V Hamilton, Civ App, 57 S W 2d 
309, appeal dismissed 89 S W.2d 
208, 126 Tex. 542. 

66. Ark.—Chicago, R. I, & P. Ry 
Co V Stallings. 201 S.W. 294, 132 
Ark 446 

Ill—See Pennington v. Grand Trunk 
Western Ry. Co, 207 Ill App. 145 

67- N J —^Lewis v. Pennsylvania R. 
Co., 59 A. 1117, 71 NJ.Law 339 

68- NM—Pedrick v Southern Pac 
Co, 31 P2d 705, 38 N.M 284. 

69- Ky —Adams Express Co. v 
Burr Oak Jersey Farm, 206 SW 
173, 182 Ky. 116. 

70- Mo —Crowell v. St Bouis-San 
Francisco Ry. Co, App., 11 S.W 
2d 1055 

Tex —^Mars v Panhandle & S. F 
Ry. Co. Civ App, 25 S.W.2d 1004, 
error dismissed. 

Va—New York. P & N. R Co v. 
Chandler, 106 S.E. 684. 129 Va 
695. 

10 C.J. p 289 note 52. 
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Perishables 

In action for damages for negli¬ 
gent delay in transporting perisha- 
! ble vegetables, plaintilT must show 
that it was proximate cause of dam¬ 
age—Sanders v Charleston & W C 
Ry. Co., 141 SE. 607, 143 SC 395. 

71- Mo —Crowell v St. Louis-San 
Francisco Ry. Co, App, 11 S.W.2d 
1055. 

10 C J. p 289 note 53. 

Market decline 

Evidence that cattle were placed 
on market as soon as if there had 
been no delay in shipment precluded 
recovery for decline in market—Cro¬ 
well V St Louis-S.in Prancisi-o Ry. 
Co, Mo.App. 11 SW2d 1055. 

72. Ky—Hines v. Harris, 258 SW. 

930, 202 Ky. 75. 

10 C.J p 289 note 54. 

Xioss in stock pens 

Carrier guilty of delay in ship¬ 
ment of cattle was not resnonsible 
for further shrinkage after aelivery, 
the cattle being held in stock pens 
until sold subsequent to delivery — 
Hines v. Harris, 258 S.W'. 930, 202 
Ky. 75. 
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is liable,73 and this is so, although the loss does 
not directly result while the goods are m its pos¬ 
session.*^^ 

If the carrier’s negligent delays in getting its 
train to its destination contributed proximately with 
delays which were not negligent, the earner is lia¬ 
ble.^® Likewise, the carrier is liable for injuries 
to which Its negligent delay contributes, although its 
conduct may not have been the sole cause of the 
injury.*^® Accordingly, it will be liable even if the 
concurrent negligence of another carrier,*^7 or the 
inherent propensity of the animals being transport¬ 
ed,*^^ contributes to the loss. A cause cannot be 
concurrent with a proximate cause and be remote at 
the same time.^® 

Excuses which would have been good for a delay 
had there been no negligence on the part of the 
earner will not be available where the injury re¬ 
sults from negligence.*® Where there has been de¬ 
lay, even though excusable, the carrier must take 
reasonable precautions to avoid injury resulting 
therefrom.*! The carrier should notify the con¬ 
signee of the delay if thereby resulting mjury may 
be avoided.* 2 

It is the rule in some jurisdictions that a delay 
at one point will not be regarded as the proximate 
cause of another delay due to an act of God which 
the shipment would have escaped had the first delay 
not occurred.** It has also been held that if the 
earner’s negligence mingled with the act of God 


in causing the delay, the carrier would be liable for 
the loss resulting from the delay.*^ 

Where part of a shipment becomes delayed be¬ 
cause of necessary repairs to the cars and the ship¬ 
per refuses the carrier’s offer to forward the rest 
of the shipment immediately, he may not recover 
for the additional delay of the residue of the ship¬ 
ment for which immediate transportation was of¬ 
fered. *5 

§ 197. Excuses for Delay 

Any facts whioh the law recognizes as an excuse for 
a delay will constitute a good defense 

Where damages are sought on the ground that the 
earner has breached its common-law undertaking 
to transport with reasonable diligence, any facts 
which the law recognizes as an excuse for delay 
will constitute a good defense, although no exemp¬ 
tion from liability on any such ground was m the 
contract of shipment** Generally speaking, any 
delay due to such an occurrence as could not have 
been anticipated in the exercise by the carrier of 
reasonable prudence, diligence, and care is ex¬ 
cusable.*^ 

9 

§ 198- Acts of Shipper 

The carrier is not liable for a delay caused by the 
act or fault of the shipper. 

If the delay is due to the act or fault of the ship¬ 
per, the earner cannot be held accountable for re- 


73- Ala —^American Ry Express Co. 

V. Baer, 92 So 652. 207 Ala 355 
Ga.—Central of Georgia Ry. Co. v. 
Gnner & Rustin, 127 SB 878, 33 
GaApp. 705 

Va—^New York, P. & N. R Co v 
Chandler. 106 S B 684, 129 Va. 695 
10 C J. p 289 note 55. 

Change of destination. 

Where the proximate cause of in¬ 
jury to a carload of com was the 
failure of one of the railroads which 
carried it to comply promptly with 
the request of the original consignee 
of the car to carry it to another 
point than it was originally billed to, 
which resulted in a delay of about 
one month, the railroad was liable 
as for a breach of its undertaking 
to transport to a new destination and 
make delivery within reasonable 
time, as evidenced by the bill of 
lading issued to the original con¬ 
signee by its agent—Chicago & G 
W Ry. Co V Plano Milling Co, Tex 
CivApp, 214 SW. 833, affirmed Mis¬ 
souri, BL & T R Co. of Texas v 
Plano Milling Co., Com App, 231 S. 
W 100, certiorari denied 42 S Ct. 317, 
258 U.S. 624, 66 LEd. 797. 

74. Iowa.—Wisecarver v. Chicago, 

13 CXS.—26 


etc, R. Co., 119 N.W. 532, 141 
Iowa 121. 

10 CJ. p 2S9 note 56. 

75- Mo.—^Harrison v. Chicago & A. 
R. Co, 239 SW. 871, 209 Mo App 
526 

Mo iiLterv<»i*lng agency 
Where there were several delays 
of a shipment, the fact that some 
of these delays were excusable will 
not relieve the carrier of liability for 
delay, where any of such delays were 
negligent, and there was no inter¬ 
vening agency aHecting shipment in 
question —^Foley v American Ry. 
Express Co, 232 P. 169, 69 Cal App. 
669. 

76. Iowa—Wisecarver v Chicago, 

etc, R. Co., 119 NW. 532, 141 Iowa 

, 121 . 

77- Tex—^Butterick Pub. Co v- 

Gulf. etc, R. Co., 88 S.W 299, 39 
Tex.Civ.App. 640. 

10 CJ p 289 note 58. 

78- Tex—Galveston, etc, Co v. 

Herrihg, Civ App. 36 S.W. 129. 

79- Tex.—^Buttenck Pub. Co v- 

Gulf, etc, R Co. 88 S.W. 299, 39 
Tex.Civ.App. 640. 
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80. Iowa—^Hewelt v. Chicago, etc, 
R Co. 19 NW. 790. 63 Iowa 611. 

10 C.J. p 290 note 61 

81- Ohio—American Express Co. v. 
Smith, 33 Ohio St 511, 31 AmR. 
561. 

10 C J p 290 note 62. 

82- Fla—Norris v. Savannah, etc, 
R. Co, 1 So 476, 23 Fla. 182, 11 
Am S R 355. 

10 C.J p 290 note 63. 

83b Tex—^Port Worth & D C Ry 
Co V. Lemons, Civ.App, 258 S.W 
1095 

84. Mo—^Harrison v Chicago & A 
R Co, 239 SW 871. 209 Mo App 
526 

85- Tex—^F1 Worth & D. C. Ry. Co. 
V Gatewood, Civ.App, 185 S W 
932, affirmed Gatewood v. PI 
Worth & D C Ry. Co., 232 SW. 
493, 111 Tex, 291. 

86. Ill—See Ford v. American Ex¬ 
press Co., 203 Ill App 275. 

Tex—^Missouri, etc, R. Co. v. Stark 
Gram Co. 131 S.W. 410. 

87. Ky—Leo Lococo’s Sons v Iiou- 
isville & N R. Co.. 82 SW.2d 332, 
259 Ky. 299. 
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suiting injury,*^ Thus, for example, where the 
delay is due to the fact that the shipper misdirected 
the goods the earner is not liable.*^ Nevertheless, 
where after misdirecting the shipment, the shipper 
gives proper directions to the carrier, thereby creat¬ 
ing a new contract, the carrier is liable’ for an un¬ 
reasonable delay subsequently occurnng.®® 

It has been held that if, notwithstanding the fault 
of the shipper, the carrier is guilty of some negli¬ 
gent act or omission without which the loss would 
not have occurred it will be hable.®^ The fact that 
a shipper was negligent in dela 3 dng the ordenng 
of goods before he delivered them to a carrier for 
transportation, and that he had already sustained 
damages because of his delay, will not prevent him 
from recovering the damages arising from the neg¬ 
ligence of the carrier in delaying such transporta¬ 
tion, if such damages can be shown with reasonable 
certainty to have resulted therefrom.®^ Neglect of 
the consignee to imload perishable goods as soon 
as practicable will not excuse the carrier for decay 
caused by delay, if it appears that the loss had 
already occurred before arrival at destination.^^ it 
is not the law, however, that, if there is a delay 
causing some injury to the shipment at its destina¬ 


tion, the carrier is responsible for the full dam¬ 
ages, even though some of the damages resulted 
from the independent acts of the shipper.^^ 

Knowledge by shipper's agent. The fact that an 
agent of the shipper knew that the earner negligent¬ 
ly placed a shipment of animals on a siding which 
was improperly ventilated and did not complain 
does not establish contributory negligence, in the 
absence of a showing that such agent knew that the 
car would remain there a considerable time, or that 
the agent was authorized to request their removal or 
that the carrier would have heeded such a request 

if made.® 5 

Diversion or reshipment. Where live stock are 
shipped to one point with privilege of another des¬ 
tination and, at the shipper’s request, are unload¬ 
ed at the latter and again reshipped to the original 
destination, the carrier is not liable^ for the delay 
and shrinkage at the intermediate point.®® Where 
goods have been shipped within a state consigned 
by the shipper to himself and, on arrival at their 
destination, the shipper-consignee does not receive 
them, as he could do, but orders them delivered 
to another earner for further transportation, the 


88- XT.S.—Amencan Ry. Express Co. 
V. Ewins Thomas Convertmg- Co., 
C.C.APa., 292 F. 335. 

Ky.—^Leo IjOCoco’s Sons v. Ijouisville 
& N. R. Co., 82 SW.2d 332, 259 Ky. 
299. 

Mo.—Wichita Poultry Co. v. South¬ 
ern Pac. Ry. Co., 198 S.W. 82, 197 
Mo.App. 578. 

10 CJT. p 290 note 67. 

PlaintUTs reasonable provision 

In action against a common car¬ 
rier for special damages because of 
a negligent delay in transportation 
of crates for use m shipping toma¬ 
toes, because tomatoes spoiled in the 
field and became too ripe for ship¬ 
ment, plaintite, to recover, must show 
his reasonable provision for ship¬ 
ment of the tomatoes by delivering, 
in ample time, to the carrier for 
transportation a sufficient quantity 
of crate material for use when to¬ 
matoes were ready—^Florida East 
Coast Ry. Co. v. Peters, 86 So. 217, 
80 Fla 382. 

89. U S —American Ry. Express Co. 
V. Ewing Thomas Convertmg Co., 
CaA.Pa., 292 F. 335. 

10 C.J. p 290 note 67 td. 

j«-.pxecs company 

(1) Independent of statute, when 
a delay by an express company in 
delivermg goods results solely from 
shipper’s misdirection, the loss falls 
on the shipper whose careless con¬ 
duct caused it.—American Ry. Ex¬ 


press Co V. Ewing Thomas Con-1 
vertmg Co., CCA^Pa., 292 F. 335. I 

(2) An express company is not 
liable for delay in delivering an 
express package to a consignee, 
where the wrong address was griven, 
and evidence is produced at the trial 
to show that the company made ef¬ 
forts to deliver the package, and had 
informed the consignor that it could 
not find the consignee at the address 
given. The express company fulfills 
its duty where it delivers the prop¬ 
erty intrusted to its care at the 
address given, and, when it cannot 
find the consignee, notifies the ship¬ 
per of such fact, and it is not to 
blame for failure to get from other 
sources the mformation, in regard 
to the address, whudi the consignor 
should have supphed —^Fineberg v 
American Express Co., 71 Pa.Super 
407. 

90- N.T.—^Bastion Bros. Co. v. 

American Ry. Express Co., 199 N. 

T.S. 672, 205 App Div. 432. 

ZTew contract after misdirection 

Where plaintiff addressed a pack¬ 
age containing invitations to high 
school commencement exercises to 
Leesburg, instead of Leechburgh, 
and, on notification from the Lees¬ 
burg agent of the express company, 
plaintiff wrote a letter to tlje local 
agent, directmg him to send the 
package to the proper town, and ex¬ 
plaining the necessity for prompt 
shipment, the letter created a new 
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contract, and the express company 
was liable for delivering the package 
three weeks later, when the invita¬ 
tions were worthless, where it was 
proved that the usual time was two 
or three days, and in view of the 
fact that defendant's agent in Lees¬ 
burg notified plaintiff to deal with 
his local agent, the express company 
could not set up the defense that 
plaintiff notified the wrong office.— 
Bastian Bros. Co. v American Ry 
Express Co, 199 E.T S. 572, 206 App. 
Div. 432. 

91. U S —American Ry. Express Co. 
V. Ewing Thomas Converting Co., 
CCA.Pa, 292 F. 335. 

92. Tex.—^Belcher v Missouri, etc, 
R. Co, 50 S.W. 559, 92 Tex. 593, 
reversing, Civ.App., 47 S.W. 1020. 

93- Iowa—St. Clair v Chicago, etc, 

R. Co, 45 N W. 570, 80 Iowa 304. 
94ta Tex —Davis v. Hill, Civ.App., 

271 SW. 281. 

Cattle shrinkage 

If a shipper confines cattle in pens, 
causing shrinkage, even though the 
carrier may itself by negligent delay 
also cause a shrinkage, the shrinkage 
caused by the independent acts of 
the shipper cannot be assessed 
against the carrier —^Davis v. Hill, 
Tex Civ App., 271 S.W. 281. 

95- Mo.—^Howell V. Davis, App., 236 

S. W 889. 

96. Tex—Panhandle & S. F. Ry. Co. 
Y. Harp, GivJtpp., 193 S.W. 438. 
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liability of the first carrier has been determined, 
so that it is not liable for damages due to delay in 
delivery by the terminal carrier.®^ A carrier which 
diverts a shipment as ordered by the consignor and 
ignores a subsequent notice by the consignee, having 
no knowledge that the latter is agent of the former, 
is not liable for the delay caused thereby, which is 
attributable to the consignor’s neglect to notify the 
carrier of the agency.®® 

Substitution of goods. Where by the consent of 
the carrier and the consignor a bill of lading is¬ 
sued for an interstate shipment of a certain carload 
of sugar is made to cover another carload of the 
same commodity, the carrier cannot excuse its de¬ 
lay in delivering the substituted shipment on the 


ground that the consignor had made such substitu¬ 
tion.®® 

§ 199. • Advising Shipper as to Probable 

Delay 

A carrier must advise the shipper of any circum¬ 
stance likely to cause delay of which it knows or should 
know. 

Where goods are tendered to a carrier for trans¬ 
portation, it is bound to advise the shipper as 
to any cause likely to delay transportation, which 
cause is within its knowledge, or within its fair 
and reasonable means of knowledge, and not within 
the knowledge of the shipper; and, if it fails in 
its duty in this respect, a delay in the transporta¬ 
tion of the goods will not be excused, and that, 
too, irrespective of the nature of the cause.^ The 


97. Ga.—Taylor v. Central of Geor¬ 
gia Ry. Co., 121 S.E. 348, 31 Ga. 
App. 374. 

98L Mo.—Wichita Poultry Co. v. 
Southern Pac. Ry. Co., 198 S W. 
82, 197 MoA.pp. 578. 

991 Ark.—St. Liouis-San Francisco 
Ry. Co. V. A- B. Jones Co., 260 
S.W. 34. 163 Ark. 429. 

Kay sue for depredatioii of carload 
sshipped 

Where by consent of defendant 
carrier and the consignor a bill of 
lading, issued for an interstate ship¬ 
ment and to cover a certain car of 
sugar, covered a substituted car of 
sugar loaded in the same car after 
an unloading of the original sugar 
therefrom on the consignor's discov¬ 
ery that the origrinal sugar did not 
comply with plamtifC consigmee*s or¬ 
der, for a loss sustained from de¬ 
preciation in the price of sugar, on 
account of delay in shipment, plam- 
tifC was not required to sue for the 
value of the sugar first loaded as for 
conversion but was entitled to sue 
for depreciation in the value of the 
sugar which was in fact shipped.— 
St. liOUis-San Francisco Ry. Co. v. 
A. B. Jones Co., 260 S.W, 34, 163 
Ark. 429. 

1- IlL—Coyne v. Oregon Short Lme 
R. Co, 244 IlLApp. 359—Conover 
V. Wabash Ry. Co., 208 Ill.App. 105 
—Warren Liand Co. v. Chicago. St. 
P., M. & O. Ry. Co., 195 IlLApp. 
157. 

Ind.—Pittsburgh, C, C. & St. L. Ry. 
Co. V. Daniels & Pickering Co., 125 
]Sr.B. 426, 71 IndJLpp. 518. 

La.—^Powell-Meyers Lumber Co. v. 
Tremont & Gulf Ry. Co., 2 LaApp 
164. 

Mich —Shier v. American Ry. Ex¬ 
press Co.. 208 N.W. 746. 234 Mich 
605—Boyd v. Kmg, 167 N.W 901, 
201 Mich. 436, certiorari demed 39 


S.Ct. 11, 248 US. 572, 63 L.Ed. 
427. 

Miss.—Tazoo & M. V R Co. v. Us- 
sery, 126 So. 16, 157 Miss. 383, 
suggestions of error overruled 127 
So. 269, 157 Miss 383. 

Mo.—^Holland v. Hines, App., 234 S, 
W. 366. 

N.T—^Meany & Saisselin v. Erie R. 
Co., 173 N.YS. 96. 

S C —Gray v. Seaboard Air Line By 
Co, 102 S.E 512, 113 SC. 345, 
certiorari dismissed 40 S.Ct. 218, 
251 US. 566, 64 LEd. 417. 

Tex—^Texas & P. Ry. Co. v. Bufkin, 
Civ App., 46 S.W 2d 714, error dis¬ 
missed—Hill County v. St. Louis 
Southwestern Ry, Co., Civ-App., 31 
S.W.2d 868—P-anhandle & S. F. 
Ry. Co. V- Liske Grain Co, Civ. 
App., 13 S W.2d 144—Galveston, H 
& S. A. Ry. Co. V. Buck, Civ.App., 
230 S.W, 891—Ft. Worth & R. G. 
Co. V. Hasse, Civ.App., 226 S.W. 
448—Gulf, C. & S. F. Ry. Co. v. 
Gross, Civ.App., 204 SW. 693. 

10 C.J. p 67 note 63, p 291 notes 
70, 71. 

Corpus jraxis has been quoted and 
cited with approval m: 

Ga—Atlantic Coast Line R. Co. v. 
South Georgia Milling Co., 161 S. 
E 282. 44 Ga.App. 316. 
i HI —^Mueller Gram Co. v. Lake Ene 
I & W R Co, 213 IlLApp 108. 

Ean —Ott V. Atchison, T & S F 
Ry. Co, 169 P 957, 102 Kan. 254 
N.T —^Bums Grain Co. v. Ene R Co , 
172 N.Y.S. 740, 185 AppDiv. 169. 

Acts of God 

If a carrier accepts goods for ship¬ 
ment with full knowledge of fioods 
and washouts on its line and the 
lines of connectmg carriers, it should 
notify the shipper of the same, or 
stipulate against the consequences, 
and if it fails to do so it should not 
be heard to offer as an excuse that 
delay m shipment was caused by an 
act of God. I 


S.C—Gray v. Seaboard Air Line Ry. 
Co, 102 SB. 512. 113 SC. 345, cei- 
tiorari dismissed Seaboard Air 
Line Ry. Co. v. Gray, 40 S.Ct. 218, 
251 U.S 566. 64 L.Bd. 417. 

Tex —Gulf, C. & S. F Ry Co v. 

Gross, Civ App., 204 S.W. 693. 

10 C-J. p 291 note 71 [a] 

CongestioiL of traffic or press of 
business 

(1) Where a earner receives 
freight for transportation, unusual 
press of business or congestion of 
traffic will not excuse delay unless 
the shipper was notified at the time 
the shipment was received of such 
congestion. 

Ill.—Conover v. Wabash Ry. Co., 
208 IlLApp. 105—Warren Land Co 
V. Chicago, St. P. M. & O. Ry. 
Co., 195 IlLApp 157 
N-Y.—^Bums Gram Co v Erie R 
Co, 17^ N.YS. 740, 185 AppDiv 
169, affirming 168 NY.S. 154, 102 
Misc. 28. 

Tex.—^Panhandle & S. F. Ry Co. v. 
Liske Grain Co., Civ.App., 13 SW. 
2d 144. 

(2) A carrier should notify a ship¬ 
per of stock of a crowded and con¬ 
gested condition at a connectmg 
point which would cause delay m 
shipments, and, failing to do so, such 
congested condition would be no ex- 

I cuse for delay in shipment.—Ft 
Worth & R. G. Ry. Co. v Hasse, 
Tex Civ.App, 226 S W. 448 
10 C J. p 291 note 71 [b], [c]*, [d]. 

Embargo 

(1) Where a carrier has accepted 
shipment of live stock with knowl¬ 
edge of an embargo on live stock 
shipments by a connecting carrier 
whereby it nught become impossible 
to fulfill Its contract of carriage, 
which the shipper did not know, and 
of whidbi the earner did not give 
him notice, it could not interpose 
such embargo as a defense to an ac¬ 
tion for delay and diversion of ship- 
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acceptance of goods for shipment without notifying 
the shipper of the fact that they cannot be prompt¬ 
ly delivered is tantamount to an assurance that 
they will he delivered within a reasonable time, ex¬ 
cept for the intervening of excusing causes of sub¬ 
sequent occurrence.^ This duty is in no way de¬ 
pendent on special agreement, but is a part of the 
duty imposed by law on carriers and the rea¬ 
son why the law has imposed it on the earner 
is to give the shipper an opportunity to exercise 
his own discretion as to the propriety of making 
the shipment—^to choose between the different cours¬ 
es open to him.^ Thus, where a carrier receives 
goods under such circumstances without notice to 
the shipper of probable delay and fails to obtain his 
consent, express or implied, it is bound to transport 
the goods within a reasonable time, notwithstandmg 
the emergency.® 

When the carrier has complied with its duty in 
respect of gpving notice, it should not be held re¬ 
sponsible for a delay which it cannot prevent if 
the shipper still insists on delivering his property 
for shipment,® and an express agreement between 


the carrier and the shipper is not necessary to ex¬ 
empt. the carrier from liability for delay in deliv¬ 
ery due to such conditions.*^ However, any notice 
given can in no case operate further than the plain 
scope thereof.® 

Cause not likely to interfere with transportation. 
A carrier is not bound to advise the shipper of a 
possible cause of delay which, in reasonable an¬ 
ticipation, will not interfere with the earner’s 
business ® 

Independent knowledge by shipper. From the 
general rule heretofore stated, it seems that the 
duty to notify the shipper of circumstances likely 
to cause delay is obligatory only when such mat¬ 
ters are not within the knowledge of the shipper. 
It is, however, the rule, in some jurisdictions at 
least, that public knowledge docs not relieve the 
carrier of the duty to give actual notice to the 
shipper of conditions that may cause delay in de- 
hvery;!® and that even actual knowledge by the 
shipper of the conditions will not excuse the ear¬ 
ner where the latter knowingly continues to re¬ 
ceive shipments without a notification that the goods 


ment—Boyd v King, 167 NW. 901, 
201 Mich 436. certiorari denied Kingr 
V. Boyd, 39 S Ct. 11, 248 XJS. 572. 
63 LBd. 427, 

(2) Carrier, knowing: possibility of 
delayed shipments and not advising: 
shipper, cannot defend because car 
mig:ht have been delayed for war 
embarg-oes —Powell-Meyers liumber 
Co. V. Tremont & Gulf Ry. Co, 2 Xa 
App. 164. 

Quarantine 

Carrier accepting manure for ship¬ 
ment through area in which state 
quarantine regrulations, known to it 
but unknown to shipper, prevented 
movement m open cars, was liable 
to shipper for value of manure, 
where shipper was not mformed of 
regulations and shipment was de¬ 
tained and later sold —Atlantic Coast 
Line R. Co v. South Georgia Milling 
Co., 161 SB. 282. 44 GaApp. 316. 

Water shortage and traffic con¬ 
gestion, not called to the attention 
of the shipper, did not justify car¬ 
rier not notifying shipper thereof in 
failing, to comply with its statutory 
duty to transport cattle “within rea¬ 
sonable time to destination.”—^Texas 
& P- Ry. Co. V. Bufkin, Tex Civ App., 
46 S.W 2d 712, erior dismissed. 

Conductor’s knowledge of probable 
delay 

Where, when “stock pick-up extra” 
tram reached a point forty-seven 
miles from the stockyards and mar¬ 
ket at 3 o’clock A M, the conductor 
knew that there would be delays 
preventmg the tram from reachmg 


the stockyards in time for the mar¬ 
ket at 8 o'clock A M-, it was neg¬ 
ligence for the carrier to fail to no¬ 
tify the shipper, loading his cattle 
at that point, of that fact—^Holland 
T. Hines, Mo App.. 234 S.W. 366. 

2l Ga—Atlantic Coast Line R. Co 

V South Georgia Milling Co-, 161 
SB 282, 44 GaApp 316. 

Ill—^Mueller Gram Co v Lake Erie 
& W. R. Co, 213 Ill App. 108— 
Conover v. Wabash Ry Co , 208 Ill 
App 105 

N T —Bums Gram Co v Bne R Co , 
172 N.Y.S 740, 185 App Div. 169. 

10 C.J. p 291 note 72. 

3- Ga.—Atlantic Coast Line R. Co 

V South Georgia Milling Co, 161 

5 E 282, 44 Ga.App. 316 

Ill—^Mueller Grain Co. v. Lake Erie 

6 W. R Co, 213 Ill App. 108 
10 C.J. p 291 note 73. 

4L Ga—Atlantic Coast Line R. Co 
V. South Georgia Milling Co, 161 
SE 282, 44 GaApp 316 
Ill—^Mueller Grain Co v Lake Erie 
& W, R Co., 213 Ill App. 108. 

10 C.J p 291 notes 7i. 75 

5^ Fla—^Florida East Coast Ry Co. 
v. Peters, 73 So 151, 72 Fla 311, 
Ann Cas 1918D 121. 

Pa—Joynes v Pennsylvania R. Co, 
86 A 1016, 235 Pa. 232, Ann Cas 
1913D 964. 

Subsequent embargo 

The fact that the carrier laid an 
embargo on shipments of onions aft¬ 
er a congestion had occurred cannot 
as a matter of law excuse him from 
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liability for accepting prior to em¬ 
bargo shipments which could not be 
handled without delay—^Meany & 
Saisselin v. Erie R. Co, 173 N.Y S. 
96 

6. Ill.—Coyne v. Oregon Short Line 
R. Co, 244 Ill App. 359. 

Mo.—Stewart v. Chicago, B & Q. 

R Co, App, 222 SW. 1029. 

10 CJ p 291 note 76. 

This Corpus Juris statTsment is 
said to be the correct and controlling 
rule—^Free Bros Co v Baltimore & 
O. R Co, 146 A 98, 296 Pa. 441. 

Ctood. defense 

If an embargo imposed by a car^ 
rier on all live stock shipments on 
account of extreme weather condi¬ 
tions was justified, it is a good de¬ 
fense, in an action for damages for 
failure to ship hogs promptly, that 
the shipper was promptly notified 
thereof, even after the hogs were in 
the pens ready for shipment—Stew¬ 
art V. Chicago, B & Q R Co, Mo. 
App, 222 SW 1029. 

7- Pa.—^Free Bros. Co v Baltimore 
& O. R. Co., 146 A 98, 296 Pa. 
441. 

10 C J. p 291 note 77. 

8. Ky.—Chesapeake, etc, R Co. v. 
O'Gara, 139 SW. 803, 144 Ky. 561. 

9- Cal—^Palmer v. Atchison, etc., R. 
Co., 35 P. 630, 101 Cal 187. 

10- Ill—^Mueller Gram Co v. Lake 
Bne & W. R. Co., 213 IlLApp. 108 
—Conover v. Wabash Ry. Co., 208 
Ill App. 105. 
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arc accepted subject to delay.^i In any event, 
where the shipper is well aware of the existence 
of circumstances rendering a delay probable and 
admittedly makes the shipment to take advantage 
of the higher prices caused thereby, he cannot re¬ 
cover for the delay.^2 

Notice to third person. Notice to a third person 
is not notice to the shipper or consignee, in the 
absence of a contract provision to that effect.^^ 
Where goods are shipped to a consignee with direc¬ 
tions to notify a third person, the carrier is under 
no duty to notify such third person of a strike of 
railway employees at the point of destination.^^ 

Express shipments. The general rule of the duty 
of the carrier to notify the shipper of probable delay 
has been held to^ apply to express companies.^® 
However, it has been held that, where it is not 
shown and cannot reasonably be presumed that the 
shipper had no knowledge of any cause which might 
delay transportation, if the shipper does not possess 
all of the information he desires as to causes which 
might delay the delivery of the goods, it is more 
reasonable that he should inquire than that the 
express company caCrrier or its agents are m duty 
bound to slate such circumstances.^® 

Shipments to foreign countries. The general 
principles stated in this section may to some extent 


be relaxed with reference to shipments to foreign 
countries, in which case the shipper is presumed 
to know that the point of destination lies withm a 
foreign country. It is the shipper’s duty in such 
case to acquaint himself with the laws of the for- 
eign country govermng the delivery of freight.!^ 

§ 200. - Press of Business, or Liack of Fa¬ 

cilities 

A carrier can excuse itself for delay on account of 
unusual press of business or lack of facilities only by 
showing that its facilities on hand were adequate to 
handle ordinary business with reasonable dispatch. 

If the carrier has a reasonable equipment for all 
ordinary purposes, and the delay is occasioned by an 
unusual press of business, but the carrjang is done 
with reasonable expedition under the circumstances, 
then it is not responsible for the delay.Thus, 
if at the time of making a contract of shipment 
of freight a carrier has no doubt, and the condi¬ 
tion of business on its line gives it no reason to 
doubt, that suitable facilities will be at its command 
to transport the shipment to its destination within 
the usual and ordinary time, taking into considera¬ 
tion the necessary care of the property en route, 
and a delay is occasioned by an extraordinary and 
unusual influx of freight on its line subsequent to 
the making of the contract, so that delivery, with 


11- Ill.—Warren liand Co v. Chi¬ 
cago, St. P, M. & O. Ry. Co, 195 
IllApp. 157. 

Erconeoas states ei«t of mle 

Where the carrier failed to give 
notice to the shipper at the time of 
acceptance of gram of conditions 
hindering transportation, an instruc¬ 
tion that if the shipper knew of 
such conditions when he made the 
shipment he could not recover, was 
properly refused —Conover v. Wa¬ 
bash Ry. Co. 208 IlLApp. 105. 

12. N T.—Carr v. Long Island R. 
Co, 169 N.YS 569, 102 Misc, 672, 
affirmed 172 N Y.S. 883. 186 App 
Div. 939. 

13- Miss—Yazoo & M V. R Co. v. 
Ussery, 126 So. 16, 157 Miss. 383, 
suggestions of error overruled 127 
So 269, 157 Miss 383. 

14. IlL—Sexton v. Grand Trunk 
Western R. Co, 260 IllApp. 448. 

15- Tenn.—Southeastern JBxpress Co 
V. Bowers, Inc, App, 109 SW.2d 
851 

As if goods were perishable 

Express company, which failed to 
notify consignor of failure to ship 
hats on tram contemplated as al¬ 
leged result of unusual press of 


business, was liable for damages for 
delay in making shipments, since if 
timely notice had been given loss 
might have been avoided, and ex¬ 
press company had duty to notify 
consignor the same as if the goods 
were of a perishable nature.—South¬ 
eastern Express Co. v. Bowers, Inc, 
Tenn App., 109 S.W.2d 851 

IG- Mich.—Feniger v. American Ry. 

Express Co, 197 N.W. 550, 226 

Mich 106. 

Strike conditioiis 

On delivery of goods to express 
company under uniform express re¬ 
ceipt exempting the company from 
liability for damage caused by 
strikes, where it is not shown the 
shipper had no knowledge of any 
cause which might delay transpor¬ 
tation, the express company on re¬ 
ceipt of goods was not required to 
advise shippers as to the existence 
of a strike which might cause delay, 
m the absence of a request for in¬ 
formation from shippers, since the 
shippers were required zo make m- 
quiries from carrier as to existence 
of conditions which might delay 
shipment.—^Feniger v American Ry. 
Express Co., 197 NW. 550, 226 Mich. 
106. 

17. Ga —Atlantic Coast Lme R. Co. 
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V. South Georgia Milling Co., 161 
S.E 282, 44 GaApp. 316. 

18- Mo —^Pewel v St Louis & S. P. 
Ry. Co. App, 267 SW 960—Bragg 
V. Payne, App., 235 SW 148. 
Tenn.—Southeastern Express Co. v. 

Bowers, Inc, App. 109 S W.2d 851. 
Wyo.—^Davis v. Grabjun^ 225 P. 789, 
31 Wyo 239 
10 C J p 292 note 84 

Corpus Juris is quoted with ap¬ 
proval in L* J. Upton & Co v. At¬ 
lantic Coast Line R Co, 131 SE 
827, 829, 146 Va. 475. 

Extraor^i-ffi'iry facilities not required 
To require carriers to be prepared 
at all times to handle with prompt¬ 
ness an extraordinary amount of 
business would be to place on them 
an intolerable burden, necessitating 
extraordinary facilities, in part un¬ 
necessary under ordinary conditions. 
Pa.—Free Bros Co. v Baltimore & 
O R. Co, 146 A. 98. 296 Pa. 441. 
Va—^L J Upton & Co. v. Atlantic 
Coast Line R. Co, 131 S E. 827, 146 
Va 475. 

Congestion ari<ring after contract 
A carrier is not liable for delay 
caused by unexpected extraor<iinary 
and unusual influx of freight aris¬ 
ing subsequent to making of con¬ 
tract—^Davis V. Graham, 225 P. 789, 
31 Wyo. 239. 
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proper diligence on its part, within a reasonable 
time, is thereby rendered impossible, the carrier is 
not liable for the consequent delay.^® If, however, 
at the time the contract is made there is already 
an accumulation of business on the carrier’s line 
which incapacitates it, or might reasonably be ex¬ 
pected to incapacitate it from transporting and de¬ 
livering the shipment within a reasonable time, and 
this is then known to the carrier, or might have 
been known with proper effort on its part,^® or 
if there are then reasonable grounds for belief 
on the part of the carrier that such is the case at the 
time, then the carrier is liable for the delay, al¬ 
though it is occasioned by the accumulation of busi- 
ness,2i at least, as shown supra § 199, in the ab¬ 
sence of notification to, or knowledge of the con¬ 
dition by, the shipper. 

The carrier can excuse itself for delay on account 
of unusual press of business or lack of facilities 
only by showing that the facilities it had available 
were suflScient to handle the usual volume of busi¬ 


ness with reasonable dispatch,^^ and by showing 
that it has made the best practicable use of its 
means of transportation.^^ A delay due to a short¬ 
age of cars is not excused by the acts or mefl&ciency 
of the carrier’s agent employed to trace and return 
its cars to it from other lines.24 

In general freight received is to be forwarded 
without discrimination, and a delay of one ship¬ 
ment on account of other shipments subsequently 
received is not excusable,^^ although it has been 
held that the carrier may give precedence to per¬ 
ishable freight as against that which will not suf¬ 
fer special injury on account of reasonable delay,26 
and to relief goods sent to sufferers from some ca¬ 
lamity and the rule requiring the carrier to 
haul freight of the same kind in the order of its 
tender for shipment applies only to the station at 
which the freight is offered.28 Delay of a ship¬ 
ment is not excused by the congestion of the ear¬ 
ner’s terminal or unloading tracks due to its de¬ 
lay in unloading or moving the cars thereon,^® nor 


19- Wyo.—-Davis v. Gra>»am^ snpra. i 
Press of business as excuse for re-1 
fusal to accept for transportation 
see supra § 28. | 

fTansiiaXly busy season. 

It IS not true, as a greneral propo¬ 
sition, that the insufficiency of the 
equipment of the earner to accom¬ 
modate freigrht offered duzingr a sea¬ 
son of the year when business is 
likely to be unusually heavy will 
render it liable for delay due to that 
cause.—^Thayer v- Burchard, 99 Mass. 
508. 

20. N.T.—Meany & Salsselln v. Bne 
R. Co., 173 N.T.S. 96. 

Tenn—Southeastern Express Co. v. 

Bowers, Inc., App., 109 S.W.2d 851. 
Wyo—Davis v. Graham, 225 P. 789, 
31 Wyo. 239. 

10 C.J. p 292 note 81. 

Shipment after embarffo 
Where earner, because of congres- 
tion. placed embar£ro on shipment of 
onions, it is hable for late delivery 
of shipment of onions, received dur- 
mgr embargro—^Meany & Saissehn v. 
Erie Il.‘Co.. 173 IST.T.S. 96. 

21. Wyo.—^Davis v. Graharn, 225 P. 
789, 31 Wyo 239. 

10 C.J. p 292 note 81. 

ICiist not have been foreseeable 
To relieve a carrier from liability 
for delay in delivermgr shipment of 
cattle caused by congrested traffic, 
it must appear that the earner could 
not reasonably have foreseen the 
dangrer of a degrree of congrestion 
sufficient to cause such delay—Lew¬ 
is V Chicagro & N, W. Ry. Co., 199 
IU.APP. 438 j 

22. Tenn.—Southeastern Express ^ 


Co. V. Bowers, Inc., App., 109 S. 
W.2d 851. 

Eapi^ess company 

Where express company alleged 
that delay m making a shipment 
of hats was result of a large ship¬ 
ment of refrigerators which had to 
be unloaded before outgoing express 
could be loaded, and that time avail¬ 
able had not permitted loading of 
consignment on tram contemplated, 
although it knew special damages 
might result from delay, company 
must also show that the facilities 
available were sufficient to handle 
usual volume of express With rea¬ 
sonable dispatch, and could not es¬ 
cape liability on ground that delay 
resulted from unusual press of busi¬ 
ness, in absence of such proof or 
proof that effort was made to pro¬ 
vide 'additional help or to advise 
shipper of probable delay.—South¬ 
eastern Express Co. v. Bowers, Inc, 
Tenn App., 109 S.W 2d 851. 

23- TJ S —Ormsby v. Union Pac. R. 
Co., C.C.C 0 I 0 ., 4 F. 706, 2 McCrary 
48. 

Ky.—-Newport News, etc., R. Co. v. 

Reed, 10 KyL. 1020. 

Tex.—^International, etc, R. Co. v. 
Lewis, Civ App., 23 S.W. 323. 

24- Ky.—^McCord v. Louisville & N 
R. Co., 267 SW. 766, 206 Ky 501 

Carrier cannot idiift responsibility 
A shortage of cars due to the fact 
that a considerable percentage of 
defendant carrier's cars are on other 
railroads whence they had been sent 
with mterstate shipments and were 
not returned promptly, although de¬ 
fendant and other earners employed 
an agent to look up and return cars 
engaged in mterstate commerce, did 
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not excuse its delay in furnishing 
cars to shipper^ as it could not shift 
its responsibilities to its own agent. 
—^McCord V. Louisville & N R Co, 
267 SW. 766, 206 Ky. 501. 

25. Mo—^Howell V. Hines, App., 236 

SW. 886. 

10 C J. p 292 note 85. 

26. Wis—^Peet V. Chicago & N. W. 
Ry- Co, 20 Wis. 594, 91 Am.D. 
446. 

10 C J. p 292 note 87. 

27- Mich.—^Michigan Cent R. Co. v 
Burrows, 33 Mich. 6. 

28. 54o.—^Ballentine v. North Mis¬ 
souri R Co., 40 Mo. 491, 93 Am 
D. 315. 

29- HI—Warren Land Co. v. Chi¬ 
cago, St. P, M. & O Ry. Co., 195 
IlLApp. 157. 

Blocked by other shipments to con- 
sigmee 

Where a carrier negligently de¬ 
layed shipment of goods and the 
consignee refused to accept them, the 
fact that cars filled the consigruee's 
tracks does not excuse the carrier's 
failure promptly to deliver other 
shipments—^Berger-Crittenden Co. v 
Chicago, etc, R Co., 150 N.W. 496, 
159 Wis. 256. 

Provision in bUl of ladix^ 

Where a bill of lading provided 
for storage of property shipped if 
not removed by the consignee with¬ 
in a certain period, a contention of 
the carrier, m a suit by the con¬ 
signee for delay, that such delay 
was caused by the congested con¬ 
dition of the terminal tracks due to 
the failure of consignee to remove 
the goods which arrived, would not 
excuse the carrier's delay.—Warren 
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is a delay in delivering perishables excused by a 
congestion caused by the filling of defendant’s tracks 
with cars held for demurrage charges.30 

Special equipment, A carrier is not bound to 
furmsh a special engine for a train which would 
otherwise be overloaded by the taking of the goods 
offered.31 

§ 201. Weather Conditions 

Extreme weather conditions are usually a sufficient 
excuse for delay. 

Extraordinary weather conditions, such as floods, 
snowstorms, and the like, will ordinarily constitute 
a sufficient excuse for delay in transportation,^^ 
even though such conditions or disturbances do not 
constitute acts of God;*^ and the carrier is not 
bound to divert the goods from its own to another 
route over which it has no control, unless in the 
exercise of a sound discretion it appears that the 
change of route would probably have prevented 
the loss from delay without incurring other dan- 
gers.3^ It is bound, however, to use reasonable 
care to avoid delay,35 and should make reasonable 
provision for operating its trains in all kinds of 
weather, such as is expected in the particular lati¬ 
tude where its business is carried on.36 

Where a carrier negligently delays the shipment 
of a perishable commodity at a season when it is 


reasonable to anticipate that a delay wiU subject the 
commodity to a temperature that is apt to destroy it 
and where such result actually follows, the loss re¬ 
sults from the negligent delay for which the carrier 
is hable.37 

Although there is a delay or interruption in the 
transportation due to an excepted cause, yet for 
loss subsequently occurring by reason of an inde¬ 
pendent cause the carrier will be liable.** It is, 
however, only the negligence of the carrier in not 
avoiding the threatened loss which will thus render 

it liable.* 9 

§ 202. • Strikes and Mobs 

A peaceable strike of the carrier’s employees will not, 
as a rule, excuse it from its duty to transport with rea¬ 
sonable dispatch, but violent strikes or mob interference 
may constitute such an excuse. 

As is stated in Corpus Juris which has been quot¬ 
ed and cited as authority for the rule,^® a carrier is 
liable for the negligent or wrongful acts of its 
servants during the course of their employment, 
and, therefore, as a general rule if its employees go 
on a strike, abandoning the performance of their 
duties and causing delay in the transportation of 
goods in their charge or control, the carrier is 
liable in the absence of a stipulation to the con¬ 
trary, the delay being due to the employees’ wrong¬ 
ful acts.^1 If the strikers cease to be servants of 


Land Co. v. Chicago, St. P„ M. & O. 
Ry. Co, 195 Ill App. 157. 

aa Pa.—^Pree Bros. Co. v- Baltimore 
& O. R. Co., 146 A. 98, 296 Pa. 
441. 

31. Mich.—Michigan Southern, etc., 
R. Co. V. McDonough, 21 Midbi. 165, 
4 AnouR. 466. 

32. Iowa.—Canady & Hodges v. Chi¬ 
cago, R I & P. Ry. Co., 212 N.W 
322. 203 Iowa 12. 

Mas*?—^Radovsky v. New Tork, N. EL 
& H. R. Co., 154 N.E. 334, 258 
Mass. 26. 

10 C J. p 292 note 90. 

mnuire snow and cold were unprec¬ 
edented, and were such as to prevent 
the prompt transportation of freight, 
a earner was not liable for delay, 
under the circumstances, in fumish- 
mg cars for shipment of live stock, 
or in transporting the shipment to 
its destination.—^Louisville & N. R. 
Co V. Cram, 224 S.W. 1063, 189 Ky. 
431. 

SSL Ill.—Murphy v. Illinois Cent. R. 
Co., 238 Ill App. 553. 

Extreme cold weather, which was 
not an act of God, could be defense 
for delay in shipment of cattle — 
Murphy v Illinois Cent. R. Co., 2381 
IlLApp. 553. i 


34. Ohio—American Express Co. v. 
Smith, 33 Ohio St. 511, 31 AmR 
561. 

Tex—St. Louis, etc, R Co. v. Jones, 
Civ.App, 29 S.W. 695. 

35. Tex.—St. Louis, etc., R. Co. v. 
Bland, Civ.App, 34 S.W. 675. 

SSL Ind —Cleveland, etc., R. Co. v. 
Heath. 53 N.E. 198, 22 Ind.App. 
47. 

37. N.D.—O- J. Barnes Co. v. North¬ 
ern Pac. Ry. Co., 173 N.W. 943, 42 
ND. 411. 

Hot act of €k>d 

A carrier is not exempted, under 
the rule excusing it from liability for 
damages occasioned by an act of God. 
where perishable goods are damaged 
by freezing, following an unreasona¬ 
ble delay in shipment at a season 
when it was reasonable to anticipate 
a freezing temperature —O. J 
Barnes Co. v. Northern Pac. Ry. Co., 
173 N.W. 943, 42 ND. 411. 

Shipper’s hssnmptioA of risk con- 
straed 

Where goods are shipped imder 
tariff option, whereby shipper as¬ 
sumes risk of damag^e from heat and 
cold, not the direct result of the 
carrier’s negligence, the earner is 
not relieved from liability, where its 
delay in shipment is the pro'^imatel 
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cause of loss or damage by freezing. 
—O. J, Barnes Co v. Northern Pac. 
Ry. Co, 173 N.W. 943, 42 N.D 411. 
38. Pa.—^Lang v. Pennsylvania R 
Co., 26 A. 370, 154 Pa 342, 35 Am. 
S.R 846. 20 L.RJL 360. 

33- Pa.—Scott V. Allegheny Valley 
R. Co, 33 A. 712, 172 Pa 646. 

40- Ark.—Jonesboro, L. C & E. R. 
Co. V. Maddy, 248 S.W. 911, 157 
Ark. 484, 28 A.LR 498. 

Iowa.—^Riddle v. Chicago, B. & Q. 
R Co. 210 N.W. 770, 203 Iowa 
1232. 

Mo.—^Prawley v. At<^ison. T & S P. 
R. Co, 299 S.W. 93. 220 Mo App. 
1189—^Buschow Lumber Co. v 
Union Pac R. Co, 276 S.W 409, 
220 Mo.App 743. 

Tex—Panhandle & S. P Ry Co v 
Thompson, Civ.App, 235 SW 913, 
dismissed for want of jurisdiction. 
41. Idaho.—Ritchie v. Oregon Short 
Line R Co., 244 P. 580, 42 Idaho 
193, 45 ALR. 909. 

Md—American Ry. Express Co. v. 
Peninsula Produce Exch, 121 A, 
240, 142 Md. 422 

Mo.—^Morrison v. St. Louis-San Pran- 
cisco Ry Co., App., 264 S.W 449. 
10 C J. p 293 note 98 
Acceptance drying peaceable strike 
In action for delay in delivery of 
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the carrier, the latter, while no longer respon¬ 
sible for their acts, will be hable if it fails to exer¬ 
cise reasonable diligence in counteracting the ef¬ 
fects of the strike, ^nd it has been held that, 
after the employees have quit the carrier’s employ¬ 
ment, It is its duty promptly to supply their places, 
if practicable.^* 

A limitation to this general rule of liability for 
delay due to strikes may arise where the prospective 
shipper has been notified by the carrier of the exist¬ 
ence of a strike or of an anticipated strike, as dis¬ 
cussed supra § 199. 

Still another, and an important, limitation on the 
carrier’s liability for delay caused by strikes is 
that the earner will not be liable for such delay 
if the stnke or refusal of its employees to work 
IS accompanied by violent interference with the 
carrier’s business.^^ If the strikers, after having 
abandoned the service of the carrier, proceed by 
lawless violence to obstruct the movement of its 
trains, an entirely different situation is presented 
and the delay thereby occasioned is excusable^® 
v/hether the persons guilty of the lawless violence 
are considered to be its own employees who have 
abandoned its service,^® or are deemed to be mere 
rioters no longer in the carrier’s employ.^^ Indeed, 

a carload of strawberries intended 
for the first market following- the 
day of shipment, where the earner 
accepted the shipment with full 
knowledge of the existence of a 
stnke which had existed for more 
than sixty days without suggestion 
of violence on the paxt of strikers, 
and there was ample time to place 
the car on the delivery tiack after 
its arrival before an accident caus¬ 
ed a wreck and consequent delay in 
delivery to the proper track terminal, 
it was proper to refuse an instruc¬ 
tion that the delay in the delivery 
of the car was due to the strike, and 
that plaintiff could not recover — 

American Ry Express Co. v. Penin¬ 
sula Produce Exch., 121 A. 240, 142 
Md. 422 

42. Idaho—Ritchie v. Oregon Short 
Line R Co, 244 P 580, 42 Idaho 
193, 45 A L R 909 

43. Idaho.—^Ritchie v. Oregon Short 
Line R Co., supra. 

Tex—^Panhandle & S F Rv Co. v. 

Thompson, CivApp, 235 SW 913, 
dismissed for want of jurisdiction. 

10 C.J. p 293 note 99.' 

44L Mo—Frawley v. Atchison, T. & 

S. F. R Co., 299 S.W 93, 220 Mo. 

App. 1189. 

10 C J. p 293 note 3. 

4& Idaho—^Ritchie v Oregon Short 
Line R Co 244 P. 580, 42 Idaho 
193, 45 A.L R. 909. 


if by any mob violence the carrier is prevented from 
performing its obligation to transport goods m its 
charge or control, it will be excused for resulting 
delay thus a carrier is not liable for delay due 
to a riot not engaged in by its employees, which 
riot renders the running of trains unsafe or impos¬ 
sible.^® The only duty resting on the earner not 
otherwise in fault is to use reasonable efforts and 
due diligence to overcome obstacles thus interposed 
and to forward the goods to their destination ,50 
but this duty is one which it is bound to observe.®^ 

One jurisdiction follows what appears to be a 
somewhat different rule which, while recognizing 
the carrier’s duty to exercise reasonable diligence 
in averting stnkes and saving its patrons from 
strike losses and minimizing the injurious conse¬ 
quences of such interference, holds that the ear¬ 
ner is not liable if it complies with such duty 
and its service is delayed by persons who, by strik¬ 
ing, have ceased to be its employees, provided the 
earner informs the shipper of the situation and 
keeps him so informed.®^ 

§ 203. • Accident 

Accidents, even though not inevitable or amounting 
to acts of God, may excuse a delay. 

The shipper assumes the risk of unavoidable ac- 

52- Me—Warren v Portland Termin¬ 
al Co, 116 A 411. 121 Me. 157, 26 

ALR 304 

Due diligence exercised 

Where a terminal carrier which 
owned and operated wharves and a 
connecting line of railroad, by rea¬ 
son of a strike of longshoremen, fail¬ 
ed from August 27 to September 10 
to discharge a cargo of coal tendered 
it, but had endeavored to the best of 
its ability to continue operation of 
its facilities by trying to come to 
terms with the strikers, and by em¬ 
ployment of strike breakers, and by 
doing all in its power to procure an 
opportunity to discharge the vessel 
at some other dock, it was held that 
It exercised reasonable diligence, and 
discharged the ship in a reasonable 
time in view of the unusual condi¬ 
tions—Warren v. Portland Terminal 
Co. 116 A 411, 121 Me 157, 26 AL. 
R 304 

Beemployment of discharged worlc. 
man. imnecessaxy 

It cannot he said that a terminal 
carrier operating wharves and a con¬ 
necting line of railroad was lacking 
in diligence in discharging coal from 
a ship, in that it could, but would 
not, stop a strike of longshoremen by 
reemploying a man justifiably dis¬ 
charged for insolence and insubordi¬ 
nation—^Warren v. Portland Termin¬ 
al Co 116 A 411, 121 Me. 157, 26 A 
L.R. 304. 


Mo—Frawley v. Atchison, T & S 
F. R Co., 299 S.W 93, 220 Mo App 
1189. 

10 C J. p 293 note 3 
dfi- Idaho—^Ritchie v. Oregon Short 
Line R Co, 244 P. 580, 42 Idaho 
193, 45 AL.R 909 

47- NT—Greismer v. Lake Shore & 
M S R Co, 7 NE. 828. 102 N.T 
563, 55 Am R. 837. 

4a. Ga— V. Kansas City, etc, 
R Co. 7 SE 629, 81 Ga. 792. 

10 C J. p 294 note 4 

43- Ind.—^Bartlett v. Pittsburgh, etc, 
R Co, 94 Ind. 281. 

50. NT—Carr v Long Island R 
Co. 169 NTS 569, 102 Misc 672, 
affirmed 172 N.T S. 883, 186 App 
Div 939 

10 C J p 294 note 5. 

Congestion, dne to threatened strike 
Carrier receiving a carload of po¬ 
tatoes on the afternoon of September 
1, to he transported with “reasonable 
dispatch,” and delivering them at 7 
A M. September 5, after an inter¬ 
vening holiday and a congestion at 
its yards, due to a threatened strike, 
has been held not to be guilty of a 
breach of contract—Carr v. Long Is¬ 
land R Co. 169 NTS 569, 102 Misc 
672, affirmed 172 N T.S 883, 186 App 
Div. 939. 

51. Ill.—^Indianapolis, etc., R. Co. v. 
Juntgen, 10 IlLApp. 295. 
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cidents.53 Furthermore, as was stated m Cor¬ 
pus Juris which has been quoted and cited as au¬ 
thority for the proposition,^^ a earner may excuse 
delay in the delivery of the goods caused by acci¬ 
dent or misfortune which is not inevitable nor pro¬ 
duced by the act of God or the public enemy.®® 
In this respect the earner occupies the same position 
as do other bailees^®® All that can be required of 
it in any emergency is that it shall exercise due 
care and diligence to guard against delay and to 
forward the goods to their destination.®*^ This rule 
is, of course, limited by the general duty of the 
carrier to exercise reasonable diligence to trans¬ 
port shipments with reasonable dispatch, see supra 
§ 191. Thus the fact that a delay is caused by an 
accident to the carrier’s engine furnishes no ex¬ 
cuse for delay, where there were other engines 
available to move the cars.®® 

§ 204. Compliance with Law 

A delay made necessary by compliance with the law 
is generally excusable. 

As a general rule a carrier not otherwise negli¬ 
gent is not liable for a delay which is necessary to 
avoid a violation of law.®® This rule has been 
held inapplicable where the delay is in obedience 
to an unconstitutional statute which, it is said, can 
be regarded neither as imposing obligations nor as 
affording protectionneither is the rule applicable 
to a compliance with a board of health order for¬ 
bidding the entrance of the shipment at its place of 
destination, where the carrier had stopped the ship¬ 
ment before the order was issued and where such 
order was canceled the very day of its issuc.®i 

Animal health and quarantine regulations. 
Where cattle arc delayed by a quarantine imposed 


by the public authorities in the exercise of police 
power, such delay and the resulting injury to the 
cattle cannot be charged as negligence against the 
carrier in possession thereof.®^ A carrier cannot 
be held liable for damages resulting from a delay 
in delivery due to the mistake of a government in¬ 
spector in quarantinmg a live stock shipment where 
there was no fraud or collusion on its part.®® 

A shipper of live stock in interstate commerce un¬ 
der a state certificate insufficient to permit the stock 
to be put in pens certified by federal inspectors can¬ 
not complain of the delay caused by the carrier’s 
failure to have a federal permit, where the duty is 
on the shipper as well as the carrier to have such 
permit.®^ 

Where a earner accepts a breeding animal for 
shipment into a state under a vetcnnarian's certifi¬ 
cate of soundness required by such state, it cannot 
delay the shipment of the animal because it en¬ 
tertains doubt as to the sufficiency of its certificate, 
the state authorities not having objected to its suffi¬ 
ciency.®® 

Maximum working hours. Compliance with a 
statute prohibiting the working of tram crews 
more than a specified number of hours will not nec- 
cssanly excuse a delay as reasonable, since it is 
presumed that a railroad carrier has more than one 
crew available and that one is resting while an¬ 
other is working ®® 

Unloading and feeding regulations. A carrier is 
excused from liability for a delay due to a com¬ 
pliance with stale or federal legislation requiring 
earners to unload cattle for food, water, and rcst,®^ 
unless the cattle were held at the point where they 
were imloaded for an unreasonable length of time.®® 
Where, however, a delay at a point where the car- 


53. Ky.—Adams Express Co. v Burr 
Oak Jersey Farm, 206 S W 173, 
182 Ky 116 

Pa.—Catanzaro & Sons v. Southern 
Pac. Co, 90 Pa Super. 578. 

10 C J p 284 note 1. 

54. Idaho—^Ritchie v. Oregon Short 
Line R. Co, 244 P. 580, 42 Idaho 
193, 45 ALR 909 

Ill—Mueller Grain Co v Lake Erie 
& W. R Co, 213 IlLApp. 108. 

Ky—Leo Lococo’s Sons v Louisville/ 
& N R Co., 82 S W.2d 332, 259 Ky. 
299. 

55- Ill.—^Murphy v. Illmois Cent R 
Co . 238 Ill App. 553. 

NY—^Meany & Saisselm v. Erie R, 
Co , 173 N Y S. 96. 

10 CJ p 290 note 65, p 294 note 7 

56. Mo—^Ecton v Chicago, etc., R. 
Co., 102 SW. 575. 123 Mo.App. 223 


57. Idaho—^Ritchie v Oregon Short 
Line R. Co. 244 P 580, 42 Idaho 
193, 45 ALR 909 

Ky—^Leo Lococo’s Sons v LouisviUe 
& N. R Co, 82 S.W2d 332, 259 Ky 
299 

N.Y,—^Meany & Saisselm v. Erie R 
Co . 173 N.Y S 96 
10 C J. p 294 note 9. 

58- Tex.—^Kansas City, etc, R Co 
V. West, Civ App. 149 SW. 206 

'59- Ark—^Payne v. Cotner, 230 SW 
275. 148 Ark 401. 

Iowa—Canady & Hodges v Chicago, 
R I & P Ry Co., 212 N.W 322, 
203 Iowa 12. 

10 C J. p 294 note 11. 

60l Ill —Chicago, etc., R Co v. 
Erickson, 91 Ill. 613, 33 AinuR 70. 

61. Ky.—^Louisville & N R Co. v. 
Hensley, 35 SW2d 279. 237 Ky. 
224. 
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62. NY—New York Cent & H. R 

R. Co. V. Weil, 119 N.YS. 676, 65 
Misc. 179. 

63. Ark—^Payne v. Coiner, 230 S.W 
275, 148 Ark. 401. 

Tex—^International-Great North¬ 
ern R. Co. V Shaw & Stumberg, 
Civ App , 45 S W 2d 759 

G5i. S.D —^Elliott V Chicago, M & 
St P Ry. Co„ 161 NW. 347. 38 

S. r) 371. 

66- Tex—Kansas City, M. & O Ry. 
Co. of Texas v. Cliett, CivJVPP, 
207 SW. 166 

67- Iowa—Canady & Hodges v. Chi¬ 
cago. R I. & P Ry Co., 212 N.W. 
322, 203 Iowa 12 

10 C.J. p 294 note 13 

68u Ill —^Murphy v. Illinois Cent. 

R Co, 238 HI App. 553 
10 C.J. p 294 note 14. 
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rier is required by law to unload a live-stodc ship¬ 
ment was occasioned by the negligent delay of the 
carrier at a previous point, the carrier is liable for 
damages occasioned by the delay at the point where 
he was required to unload.®® The test of the ne¬ 
cessity of a delay for unloading stock at a rest and 
feeding stop is said to be whether or not the car¬ 
rier is at fault in believing that it would be unable 
to deliver the shipment at its destination within the 
period prescribed by law for rest stops.^® 

Clearance, It has been held that, where a car¬ 
rier agreed to deliver imported goods in bond 
to the consignee at an internal port of entry, it 
was liable for losses sustained while the goods were 
detained in a warehouse in the original port of 
entry, because of the carrier’s failure to prepare 
and file the necessary clearance papers.^i It has 
also been held, however, that where a delay of a 
shipment into the United States is occasioned by the 
failure of the shipper to obtain clearance papers the 
earner is not liable therefor, since it is not obhged 
to perform such special service unless it contracts 
to do so.72 

§ 205. • Custom or Usage 

A delay due to the operation of a custom long estab¬ 
lished and well known is excusable. 

Where a custom as to the transportation of 
freight has been long established and is well known, 
the parties are supposed silently to adopt it as a part 
of the contract, unless it conflicts with its express 
terms, and a delay occasioned by the operation of 
such custom will not render the carrier liable there¬ 
for.^® 


13 C.J.S. 

Custom and usage generally see CJ.S. title Cus¬ 
toms and Usages. 

§ 206. • Other Excuses for Delay 

other matters or circumstances have been considered 
by the courts as constituting or as not constituting valid 
excuses for delay, such as, inter alia, delays incidental 
to railroading, defects and repairs, and interference by 
third persons. 

It has been held to be no excuse that regular 
trains of the carrier did not connect in time to 
avoid delay or that the earner knew that its 
connecting line could not without unreasonable de¬ 
lay forward the goods, it being the duty of the 
carrier to deliver the goods at the point at which it 
contracts to deliver within a reasonable time.'^S 
Likewise, it has been held that a carrier delay¬ 
ing delivery of freight cannot excuse the delay 
on the ground that the bills of lading were not 
presented, where it did not decline to deliver be¬ 
cause of such fact;7® that a shipper tendered a 
check instead of money for freight charges where 
it appeared that the money, if tendered, would 
have been refused that the consignee did not 
tender the freight charges, where notice was given 
of the arrival of the goods shipped and demand was 
made for such charges that a shipper of hve 
stock refused to comply with a provision of the 
contract requiring the shipper to accompany and 
care for them.^® A carrier cannot excuse delay 
by reason of an invalid embargo which it has 
placed on particular classes of freight It is not 
a defense to an action for injuries caused by un¬ 
reasonable delay in transportation that the con¬ 
tract of shipment was void under the Interstate 
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69. Tex —liancaster v. Johnson, Civ. 

App., 258 S.W. 214 

Shipper’s request fmwuiteiial 

In live stock shipper's action for 
damagres caused by delay m ship¬ 
ment, it was no defense that the 
shipper requested that the cattle be 
unloaded at a certain point and that 
the cattle would have arrived at des¬ 
tination within the required time if 
cattle had not been unloaded at such 
point, where the cattle were in the 
hands of the railroad while unload¬ 
ed and it was the railroad’s duty to 
unload the cattle at such point under 
the lederal Twenty-Bight Hour Law, 
US.Comp.St §§ 8651-8654, and Ver¬ 
non's Sayles Civ.St.Annot.1914 art 
714, since more than thirty-six hours 
had elapsed since they were loaded, 
the shipper’s request in such case 
being merely a remmder to the rail¬ 
road of its statutory duty.—^Lancas¬ 
ter V. Johnson, Tex.Civ App., 258 S. I 
W. 214. I 


TO. 3Sr.H.— Wood V. Boston & K. K. 
R, 98 A. 480, 78 NH 207. 

71- Iowa—^J. H, Cownie Glove Co. 
V. Merchants' Dispatch Transp. Co, 
106 N.W. 749, 130 Iowa 327, 114 
AmS.R. 419, 4 L.R.A-,N.S, 1060. 

72. Minn-—McNeill & Scott Co v. 
Great Northern R. Co., 194 N.W. 
614. 156 Minn. 120. 

Carrier need not pay duty 
Damages caused by delay In the 
shipment of freight from Canada in¬ 
to this slate at the mternational 
boundary because of failure to ob¬ 
tain an immediate transportation en¬ 
try, permitting it to proceed before 
valuation and payment of duty, the 
customs bureau to which the freight 
was consigned for customs purposes 
only, declining to make entry before 
payment and guaranty of charges, of 
which the shipper was given timely 
notice by the earners, cannot be re¬ 
covered of the earner, it not being 
the carrier’s duty to contest or to 
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pay customs duties.—Van Dusen- 
Hamngton Co \ Canadian Pac. Ry. 
Co, 191 N.W. 411. 154 Minn. 334. 

73- Wis—Stephens v. Chicago & N. 
W. Ry. Co., 227 N.W. 875, 200 Wis. 
181. 

74. Tex—Gulf, etc., R Co. v. Porter, 
61 S.W. 343, 25 Tex.Civ.App. 491. 

75w Ill—^Toledo, etc., R. Co. v. Lock¬ 
hart, 71 Ill. 627. 

76. Mo —W. R Hall Grain Co v. 
Louisville, etc., R Co, 128 S.W 
42, 148 Mo App. 308. 

77- Mo—Cunningham v. Wabash R. 
Co., 149 SW. 1151, 167 Mo App. 273. 

76. Ga.—Georgia, etc, R Co. v El¬ 
liott, 60 SB 363, 3 GaApp. 373. 

79- Mo.—Spalding v. Chicago, etc, 
R Co, 73 SW. 274, 101 Mo.App. 
225. 

80. Wis.—^Berger-Crittenden Co. v. 
Chicago, etc., R. Co, 150 N.W. 
496, 159 Wis. 256. 
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Commerce Act as discriminating in favor of the 
shipper by giving him too low a rate, although 
there can be no recovery on the contract,*^ 

Incidental delays in general. The fact that a 
carrier takes a reasonable time to perform the 
ordinary and incidental acts required for efficient 
and safe railroading will not render it liable, as 
for unreasonable delay, for the time consumed 
thereby; the shipper is considered to have contem¬ 
plated such incidental delays when he entered into 
the contract of carriage.^^ Nevertheless, such usual 
incidents to railroading as allowing trains to pass, 
taking water and fuel, waiting for signals, inspect¬ 
ing the train, waiting for locomotive, lunch for 
train crew, cutting out helper, loading for other 
shippers, and the like, are not valid excuses for fail¬ 
ing to maintain schedule, as they -must be taken 
into account by the carrier when fixing his sched- 
ule.*3 

Defects and repairs. Ordinarily, results attribut¬ 
ed to a defective roadbed and equipment afford no 
excuse for the nonperformance of the duty to de¬ 


liver a shipment at destination within a reasonable 
time.^^ While the fact that a defect occurred and 
was diligently repaired or the defective part re¬ 
placed within a reasonable time may excuse the 
carrier from liability for loss due to the delay,*® 
nevertheless this fact does not conclusively establish 
that there was no negligence, or that the occurrence 
was unavoidable, since it is the carrier’s duty to 
maintain its equipment in good order; the carrier 
should show that the defect which occurred was 
not known, and that by the exerase of ordinary care 
in the inspection of its equipment and by prudent 
operation and management, such defect, be it patent 
or latent, could not have been discovered and the 
incidental delay avoided.** Usual or ordinary de¬ 
fects or repairs such as hot boxes, removal of 
brake shoes, or the like, have been held not to be 
excuses for delay or failure to maintain schedule, 
since the schedule fixed must necessarily take into 
account a certain amount of delay due to such 
causes, and these incidents will not be considered to 
be unavoidable accidents excusing a delay in the 
absence of unusual conditions not preventable by 


81. Ill.—Kirby v. Chicago, etc., R. 
Co., 90 N.E. 252. 242 IlL 418, re¬ 
versed on other grounds 32 S.Ct. 
648, 225 U.S. 155, 56 Xi.Ed. 1033, 
ADii.Cas.l914A 501. 

82. Ky.—Chesapeahe & O. B Co. v 
Coleman Fruit Co., 294 SW. 463, 
219 B:y. 794—Adams Express Co v. 
Burr OaJt Jersey Farm, 206, S.W. 
173, 182 Ky. 116. 

Pa—Calans^ro & Sons v. Southern 
Pac. Co., 90 Pa Super. 578. 

Tex.—International & G. N. By. Co. 
V. liunda & Storey, CivJlpp., 183 
S.W. 384. 

10 GJ. p 284 note 2. 

ITecessaxy coimectioiis 

Carrier scheduling freight trains 
reasonably is not liable for delay 
caused by necessary connections m 
reaching destination—Chesapeake & 
O. R. Co. V. Coleman Fnut Co., 294 
S.W. 463, 219 Ky. 794. 

Switching 

The stopping of a freight train to 
switch out cars of perishable freight 
is not a delay of which a shipper can 
complain.—St. Louis Merchants 
Bridge Terminal R. Co, v. Tassey, 
122 IlLApp. 339. 

Ordl-nary conduct of business - 
In action against defendant ex¬ 
press company for delay of shipment 
of cattle, it was held that, under the 
particular circumstances, the "ordi¬ 
nary conduct of the earner's busi¬ 
ness,” the incidental delays of which 
the shipper is considered to have 
contemplated, was to transport the 
shipment by a fast passenger tram 


to a point Where some connecting 
earner would take it with one of its 
trains which stopped at the point of 
destination —Adams Express Co. v. 
Burr Oak Jersey Farm, 206 S.W. 173, 
182 Ky. 116. 

83. Wyo—Davis v. Graham, 225 P. 
789, 31 Wyo. 239. 

PieVi-ng- np cars 

Delays caused by setting out and 
picking up cars were not due to ac¬ 
cidental causes 7 -Collms v. Texas & 
P. Ry. Co., 123 So. 504, 11 La.App. i 
445. I 

trader speed statute 

Under Gen St 1915 §§ 8522, 8523, 
providmg a minimum average of fif¬ 
teen miles per hour for live stock 
I trains, delays from the following 
causes are not excusable: Allowing 
trams to pass; track blocked by 
trains waiting for block; taking wa¬ 
ter and coal; inspectmg train; lunch 
for train crew; waitmg for engnne; 
cutting out helper; hot box; sparks 
from brake shoe; and loading stock 
for other shippers,—Anderson v. 
Hines. 203 P. 726, 110 Kan 250. 

8iL HI.—See Marsh L. Brown & Co. 
V. Chicago, New York & Boston 
Refrigerator Co., 207 IllApp. 89. 

10 C J. p 295 note 34. 

Corpus Juris was cited with ap¬ 
proval m Leo Lococo's Sons v Louis¬ 
ville & N R. Co., 82 S.W.2d 332. 259 
Ky. 299. 

Bad englae 

For a earner to send a train, car- 
rymg a ^pment, out with a bad en¬ 
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gine which should have been repair¬ 
ed before it was sent out is negli¬ 
gence.—Collins V. Texas & P. Ry. 
Co., 123 So. 504, 11 LaApp 445 

Bad road and bridges 
A carrier not shown to be insol¬ 
vent is liable to a shipper for dam¬ 
ages resultmg from a drop in prices 
of forest- products tendered and 
awaiting shipment because of delay 
m transportation owing to the fact 
that the road and bridges were being 
repaired, where the repairs were un¬ 
necessarily delayed owmg to a lack 
of money, which the carrier could 
have procured if it had used due 
diligence.—^Bell Lumber Co v. Bay- 
field Transfer Ry. Co, 172 N.W. 955, 
169 Wis. 357. 

85- Tex—Ft. Worth & D C Ry Co. 
v. Gatewood, 185 SW 932, affirmed 
Gatewood v. Ft. Worth & D C Ry. 
Co., 232 S.W. 493, 111 Tex 291 

Bepladng wheels 

Where a pair of wheels on a car 
carrying poultry were worn through 
the chill or tread, due to continuous 
wear, and not unfair hand! mg, the 
carrier was not negligent, nor was 
there unreasonable delay, where the 
car was taken from the train, new 
wheels put on, and the car forwarded 
on the next fast freight, total loss 
of time bemg two hours and forty- 
two minutes.—Fleck & Hillman v. 
Delaware, L. & W. B Co, 172 N.T,S. 
129. 

88. Ey —^Leo Lococo's Sons v. Louis¬ 
ville & N. R. Co., 82 S.W.2d 332, 
259 Ky. 299. 
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the exercise o£ due care nevertheless, it has also 
been held that the development of a hot box may 
excuse a particular delay if the carrier exercises 
dilig^ence in caring for it when it does occur.^S 

Facilities for repairs. As regards the question of 
diligence in delivering a shipment of freight, a 
railroad carrier is not required to have facilities 
for repairs to cars, in which the shipment is being 
transported, all along its line or to keep its shops 
operating during the nighttime for car repairs.^^ 

Interference by third persons. Ordinarily, a car¬ 
rier is not excused for delay m transportmg goods 
resulting from its compliance with stopping instruc¬ 
tions given by a stranger to the bill of lading, who 
is not the owner of the goods or the agent of the 
shipper or consignee,®® Where, however, property 
is in the hands of a common carrier, and possession 
thereof is demanded by a stranger to the bill of 
lading, prior to actual shipment and under a claim 
of ownership, the carrier, having reasonable doubt 
as to which party is entitled to possession and act- 
mg in good faith, may have a reasonable time with¬ 
in which to investigate the claims of the respective 
parties, and for this purpose may delay immediate 
shipment.®! 

Military control of railroad. If a railroad is un¬ 
der military control, the company will not be liable 
for delay due to such interference,®^ provided, of 
course, there is some interference.®® If, however, 
the probability of delay on such account was known 
to the company at the time when the goods were 
received for transportation, it cannot rely on such 
defense;®^ it should in such case abdicate its func¬ 
tions as a common carrier and refuse to receive 
goods for transportation.®® 
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§ 207. Special Contract as AfiFecting Ex¬ 

cuse for Delay 

A earner specially contracting to deliver a shipment 
at a fixed time is liable for failing to do so, irrespective 
of the cause of its failure. 

Where the carrier specifically agrees to deliver 
by a fixed lime, it is bound to answer in damages 
for failure so to do, without regard to the cause 
of the delay; the general rule of the law of con¬ 
tracts, that the person undertaking to perform 
must do so at his peril, is applicable; and unavoid¬ 
able accident, unexpected rush of business, or the 
like, will not furnish an excuse ®® It has even been 
held that the liability of the carrier under such 
a contract will not be affected by a subsequent stip¬ 
ulation that, if the goods are not delivered within 
such time, a certain deduction shall be made from 
the freight charges.®^ Some holdings seem to ex¬ 
cuse the earner from literal performance when un¬ 
foreseen circumstances, such as the law recognizes, 
are sufficient to occasion slight delays,®® but other 
decisions require the carrier to fulfill its obligation 
notwithstanding any accident or delay by inevitable 
necessity, since it might have provided against such 
contingencies by contract.®® 

Implied contract for fast service. Where a com¬ 
mon carrier holds itself out as willing to accept 
penshables for fast shipment to a certain point, 
It has the duty to perform as it held out to do, and 
it IS no defense to an action for delay of such 
goods that they were" shipped under an ordinary 
bill of lading not providing for special service.! 

. Failure to crate goods. Where defendant storage 
company contracts to pack and ship goods on a 
certain day, and after deciding what articles re¬ 
quire crating also held other articles for that pur¬ 
pose, thereby delaying the shipment which is de- 


87- £[an.—Anderson v. Hines, 203 P 
726, 110 Kan 250. 

Wyo—^Davis v. Grabam, 225 P. 789, 
31 Wyo. 239 

88. Mmn—^National Elevator Co. v. 
Great Northern Ry. Co, 170 N.W, 
515, 141 Minn. 407. 

88. Ky —^Leo Lococo's Sons v. 

Louisville & N. R. Co, 82 S W 2d 
332, 259 Ky 299. 

90. Ky.—^Louisville & N. R. Co v 
Hensley. 35 SW2d 279, 237 Ky. 
224 

]nood not affecting' transportation 
Where car of melons proceeding 
in fair time was stopped on order of 
third person before reaching destina¬ 
tion, It was no defense to carrier 
that delay resulted from flood, where 
the only effect of the flood on the 
shipment was* perhap:^ to alarm the 


third person and cause him to have 
it stopped—^Louisville & N R Co. v 
Hensley, 35 SW.2d 279, 237 Ky. 224. 

91- Minn—^Merz v. Chicago, etc, R 
Co., 90 N.W 7, 86 Minn 33. 

What is a reasonable tune for in¬ 
vestigation by a carrier, to deter¬ 
mine the ownership of goods claimed 
by two parties, is ordinarily a ques¬ 
tion for the jury—Merz v Chicago, 
etc, R Co., 90 NW. 7, 86 Minn 33 

92. Ill.—^Illinois Cent R. Co. v. Ash- 
mead, 58 Ill 487. 

93L If there is no interference by 
the military authorities, the fact that 
they have assumed control of it will 
not excuse the carrier for delay — 
Illinois Cent. R Co v McClellan, 54 
Ill 58, 5 Am.R 83. 

94l Ill.—Illinois Cent. R Co. v. 
Cobb. 64 Ill. 128—Bacon v. Cobb. 
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45 Ill. 47—^Illinois Cent R Co. v. 
Schwartz, 13 IlLApp 490 
95. Mo—^Pruitt V. Hannibal, etc., R. 
Co , 62 Mo 527. 

9Q. Mich.—^Puffer v. American Ry. 
Express Co., 191 N W. 27, 221 Mich. 
426 

Wash —^John Vittucci Co. v. Cana¬ 
dian Pac Ry Co.. 174 P. 981. 102 
Wash. 686. 

10 C J. p 296 note 42. 

97- N T.—^Harmony v. Bingham. 8 
N.Y.Super. 209, afdrmed 12 N Y. 99. 

98. Mo—^Pruitt V. ■RTannibal. etc.. R. 
Co.. 62 Mo 527. 

99. Mich.—^Puffer v. American Ry» 
Express Co, 191 N.W'. 27, 221 Mich. 
426 

1. Pa—^EYee Bros Co v Baltimore 
& O. R. Co., 146 A. 98. 296 Pa 441. 
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stroyed by fire in its warehouse, it cannot excuse 
its failure to ship the goods at the time agreed on, 
on the ground that plaintiff should have crated the 
articles.^ 

§ 208. Waiver of Right of Action Arising Out 
of Delay 

A shipper may waive expressly or impliedly the 
carrier’s liability to him for delay. 

Generally speaking the shipper may, by express 
contract, waive the carrier’s liability for loss re¬ 
sulting from delay or detention.^ For a valuable 
consideration, the shipper may by the contract of 
shipment release the earner from damages for its 
prior negligent delay in providing cars or in load¬ 
ing the shipment.^ After the goods have been 
accepted and loaded for shipment, a contract re¬ 
leasing the carrier from liability for delay in for¬ 
warding the shipment after it was loaded is void, 
in the absence of consideration.^ 

Mere acceptance of the goods from the carrier on 
their arrival will not constitute a waiver of a claim 
for damages due to delay.® A shipper waives his 
nght of action for delay, however, when he insists 
on a shipment of his goods after being informed 
of the fact that a delay is probable owing to con¬ 
ditions making a delay likely.^ Similarly, where 
trafl&c over the direct line is impossible due to flood, 
and a shipper of cattle directs that they be sent 
by a circuitous and longer route, he cannot com¬ 
plain that the transportation takes more time, or 
that there is more shrinkage in the shipment on 
delivery than if they had been sent by the shorter 
route.® A shipper does not waive the right to dam¬ 
ages for delay in furnishing a stock car after no¬ 
tice by a provision of a subsequent contract, to the 
effect that all prior contracts and understandings 


as to the receipt or transportation of stock or the 
furnishing of cars are waived by the shipper and 
merged in the agpreement, the right to damages for 
the delay being based on the carrier’s violation of 
its common-law duty, and not on its breach of con¬ 
tract.® An undertaking by the shipper to care 
for a perishable shipment and keep it in good con¬ 
dition while in transit does not absolve the ear¬ 
ner of its duty to exercise reasonable diligence to 
avoid delay.i® 

Release. A carrier which contracts to ship per¬ 
ishables to a certain place within a given time but 
fails even to transport them at all, and insists that 
the shipper take them back, is not released by rea¬ 
son of the fact that the shipper disposes of them 
elsewhere to minimize the daiilages.^^ 

§ 209. Actions for Delay 

In the following sections are discussed matters 
relating to nght of action, venue, conditions prece¬ 
dent, parties, pleading, evidence, and trial of actions 
against carriers for damages for delay in trans¬ 
portation. 

Actions for loss or injury to property generally 
see infra ^ 244-274. 

§ 210. Right of Action and Defenses 

A shipper’s cause of action for the carrier's negli¬ 
gent failure to transport within a reasonable time may 
be in contract or in tort. 

When a common carrier has accepted a shipment 
for transportation and negligently failed to trans¬ 
port It to its destination within a reasonable time, 
the aggrieved party may bring an action for the 
breach of a contract of carriage, or he may bring 
an action for the negligent breach of the duty 
imposed by law on the carrier.^® It has been held 


9. Cal —^Beall v. Bekins Van & Stoir- 
agre Co, 166 P. 370, 33 Cal App 652 

3. Tex.—Gulf, etc, R. Co v. Gate- 
wood. 14 SW. 913, 79 Tex 89, 10 
L.RA 419 

10 C J p 296 note 48. 

4b Mo—^Holland v. Chicago, etc, R 
Co, 123 S.W. 987, 139 Mo App. 702 

Tex —^Texas, etc , R Co. v. Moore, 
Civ.App. 119 SW 697. 

10 C.J. p 296 note 49 

Va—Norfolk, etc, R. Co. v Ship¬ 
per’s Compress Co., 2 S.B 139, 83 
Va. 272 

10 C.J. p 296 note 46. 

7. Ill.—Coyne v. Oreg^on Short Lfine 
R. Co, 244 Ill App. 359. 

Mo—Stewart v. Chicago, B. & Q. R 
Co., App., 222 S.W. 1029. 


Pa —^Pree Bros Co v. Baltimore & 
O. R Co, 146 A 98, 296 Pa. 441 
10 C J. p 296 note 47 
Si. lia—Neely v Texas & P Ry. Co., 
82 So 745, 147 la. 671. 

9- Mo—^Howell V. Hines, App, 236 
S.W 886 

10- Vt—Saliha v New York Cent 
R. Co, 144 A. 194, 101 Vt. 427. 

11- Mich —^Puffer v American Ry. 
Bxpress Co, 191 N W. 27, 221 Mich. 
426. 

XTo release 

Where express company entered 
into a special contract with shipper 
for delivery of strawberries to a cer¬ 
tain point within a specified period, 
but thereafter insisted that the ship¬ 
per take the hemes and give up the 
receipt or bill of lading, and finally 
.succeeded in inducing the shipper’s 
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wife to sign her husband’s name to> 
an order to hold the hemes, the lan- 
gruage of which was dictated by the 
express company’s agent, the ship¬ 
per by subsequently seeking to dis¬ 
pose of the hemes in order to mim- 
mize his ilamag-es did not release the 
express company, the company hav- 
I mg violated the contract prior to- 
such efforts.—^Puffer v. American Ry. 
Bxpress Co, 191 N W. 27, 221 Mich. 
426 

12. Ala.—White v Louisville & N- 

R. Co, 79 So 508, 16 Ala App 515. 
N C.—^Winstead v. JBIast Carolina Ry.,. 

118 SB 887, 186 N a 58. 

Title in. shipper 

In action hy shippers for delay in 
delivery of cotton sold to a cotton 
buyer conditioned on delivery within 
forty-eight hours, title not having' 
passed, the action for damages was 
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that in an action against an express company for 
negligent delay the liability in contract and the lia¬ 
bility in tort IS in general the same.1* It has also 
been held that a statute providing that all claims or 
demands arising from unreasonable delay in trans¬ 
portation may be submitted to the public service 
commission, does not set up an exclusive remedy, 
but one that is cumulative only.^^ The Carmack 
amendment does not take away the right of a ship¬ 
per to maintain an action on the carrier’s com¬ 
mon-law liability for negligent delay in shipping 
hve stock, even though it be an interstate ship- 

ment>5 

Right of action for loss or injury generally see 
infra § 245. 

Defenses. Matters of defense to an action for 
damages for negligent or unreasonable delay are 
considered in those sections dealing with excuses 
for delay, supra ^ 197—207. Qearly, a showing that 
there had been no unreasonable delay is a good 
defense to an action against a carrier for a breadi 
of his common-law duty to deliver within a reason¬ 
able time.i® 

Defenses in actions for loss or injury generally 
see infra § 245. 

§ 211. • Jurisdiction and Venue 

Venue in cases of this kind is regulated by statute. 

The venue in actions of this character is a mat¬ 
ter of statutory regulation, see CJ.S. title Venue. 
It has been held that, where an action against a 
carrier was properly brought in the county of plain- 
tifFs residence, the fact that plaintiff joined there¬ 
with a cause for the statutory penalty for the same 
delay which did not arise in that county does not 
require a change of venue.^^ In a suit ex delicto 


for failure to deliver in a reasonable time, the tort 
is presumed to have occurred at the point of destina¬ 
tion insofar as venue is concemed.^^ 

Jurisdiction and venue in actions for loss or in¬ 
jury generally see infra § 246. 

§ 212. ^ Time to Sue and Limitations 

See generally title Limitations of Actions. Ex¬ 
amine Pocket Parts for later cases. 

§ 213. - Conditions Precedent 

Payment of freight and other charges is not a con¬ 
dition precedent to the action. 

The prepayment of freight is not essential to an 
action for damages for delay^^ unless required by 
the carrier.2® Similarly, plaintiff’s refusal on the 
arrival of the goods, to pay the freight, war tax, and 
demurrage charges, which prevents him from being 
entitled to immediate possession of the goods, does 
not preclude him from maintaining an action for 
damages for delay.^l 

Conditions precedent to actions for loss or in¬ 
jury generally see infra § 247. Notice of claim for 
damages see infra § 233 et seq. 

§ 214. - Parties 

The real party in interest, usually the owner, is the 
proper party plaintiff. 

Where goods are intrusted to a carrier for trans¬ 
portation and delivery, the carrier thereby has 
notice of the interest of both the consignor and 
the consignee; and, if either suffers an injury, 
through the negligent delay in the transportation or 
delivery of the goods, the person so suffering such 
injury may bring an action against the carrier to 
obtain redress for such injury .22 The owner of 


in shippers, and not in buyer.—St. 
Louis Southwestern Ry. Co of Tex¬ 
as V- York, Tex.Civ App., 252 S.W. 
890. 

13L N.T.—^Lays Bros. & Boss v. 
Am^^rican Ry Bxpress Co,, 239 N. 
YS. 478, 228 App.Div. 746. 

14. Ohio—^Wright v. Erie R Co. 14 
Ohio App. 217. 

15. Okl—^St. Louis & S F. R Co. v. 
Ladd, 178 P. 125. 72 OkL 55. 

10. Wash —^John Vittucci Co v. 
Canadian Pac. Ry. Co, 174 P. 981, 
102 Wash. 686. 

17- N C.—^McCullen v. Seaboard Air 
Line R. Co., 60 S.E 506, 146 N.C. 
568 

1& Ga.—Wright v. Southern Ry. 
Co., 67 S.E. 272. 7 GaApp. 542. 


19- Tex—^Dorrance v. International, 
etc., R. Co., Civ.App., 126 S.W. C94 
10 C J. p 297 note 56. 

aO- Ill —Galena, etc, R. Co. v. Rae, 
18 IlL 488, 68 Ain.D. 574. 

aCL. N.C—W. J. Bradshaw & Co. v. 
Boston & M R. R, 111 S.E 515, 
183 NC 264 

22. Fla —Florida East Coast Ry. Co. 
V. Peters. 73 So. 151, 72 Fla 311, 
Ann.Cas.l918D 121. 

Absolute ownership unnecessary 
"In order to maintain an action 
against a carrier for the recovery of 
damages occasioned by negligence m 
the transportation or delivery of 
goods, either ex contractu or ex de¬ 
licto, the plaintiff need not be the 
absolute owner of the goods. If the 
plaintiff has a special interest there¬ 
in and his legal rights have been in¬ 
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vaded, that would entitle him to 
maintain the action."—^Florida East 
Coast Ry. Co. v Peters, 73 So. 151, 
72 Fla 311, AnnCasl91SD 121 

ConslgiLee 

(1) “Where the consignee has suf¬ 
fered special damages from the neg¬ 
ligent delay m the tiansportation or 
delivery of goods by a carrier, the 
consignee is the proper party plain¬ 
tiff m an action ex delicto, being 'the 
real party in interest’ within the in¬ 
tent and meaning of section 1365 of 
the General Statutes of 1906, provid¬ 
ing that ‘any civil action at law may 
he maintained in the name of the 
real party in interest.' ”—^Blonda 
East Coast Ry. Co. v. Peters, 73 So. 
151, 152. 72 Fla. 311, AnnCas.l918P 
121 . 

(2) It has also been held that, 
notwithstandmg title may have been 
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goods may maintain an action for delay in trans¬ 
porting them, although the shipment was made in 
the name of another person.^® Where the con¬ 
signor makes a contract of shipment with the car¬ 
rier, it has been held that he may maintain an ac¬ 
tion thereon for damages due to delay in trans¬ 
portation, irrespective of the question of owner- 
ship,24 and that a consignee cannot sue the earner 
for loss caused by delay where the consignor made 
the contract of carnage, unless the hill of lading 
has been assigned or mdorsed to him by the con- 
signor.2® 

Under the Carmack amendment to the Interstate 
Commerce Act, an action against a carrier for neg¬ 
ligent delay in an interstate shipment must be 
brought by the lawful holder of the bill of lading,^6 
which may be the shipper, irrespective of the owner¬ 
ship of the goods.27 Where the bill of ladmg has 
been surrendered to the carrier so that the own¬ 
er might obtain possession of the goods,28 or so 
that he might receive free transportation home 
from the destination of the shipment,^^ the provi¬ 
sion of the Carmack amendment rrjahng the ear¬ 
ner liable to the lawful holder of the bill of lad¬ 
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ing does not prevent the owner from maintaining 
an action for the carrier’s negligent delay. 

The consignor may maintain an action without 
alleging ownership, especially where the declaration 
shows that the consignee was to sell the goods for 
him,^® where it is doubtful whether the sale was 
complete and title passed on delivery of the goods 
to the carrier,31 or where he sells goods to be de¬ 
livered at a place and contracts with a carrier to 
transport them to the place of delivery.32 Where 
the consignor and the consignee are the same, the 
presumption is that the ownership continued in the 
consignor and he may maintain an action for delay 
in delivery ;33 and where a shipment of this char¬ 
acter is made, the buyer does not necessarily re¬ 
ceive such a beneficial interest in the goods during 
transportation as to give him a right to sue the 
earner for delay in transportation ;34 t)tit a con¬ 
signee of goods in whom title is vested, but who is 
not entitled to delivery of the goods by the car¬ 
rier until pa 3 nnent of the price, may maintain an 
action for damages caused by delay in transporta- 
tion.35 An assignment by a consignor of a claim 
for damages for delay in the delivery of goods vests 
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retained by the consignor, the con¬ 
signee of goods may sue the carrier 
for losses caused by delay m their 
transmission, although he refuses to 
accept them because not sooner de¬ 
livered —Clute V Chicago, etc., R. 
Co, 111 P. 431, 83 Kan. 333, 30 LR. 
A..N.S., 1071. 

aSL Mo.—Summers v. Wabash R. 

^ Co., 79 S.W. 481, 114 MoApp. 452. 
Tex —Quanah, A. & P. Ry. Co. v. 

Bone, CivApp., 199 S.W- 332. 

10 C J. p 297 note 59. 

24. N.Y.—Porter v. Pennsylvania R 
Co., 215 N.Y.S. 727, 217 App.Div. 
49. 

Va—^Norfolk Southern R. Co. v. Nor¬ 
folk Truckers' Exchange, 88 SB 
318, 118 Va. 650. 

WVa— Li. Blustein & Co. v. Ameri¬ 
can Ry. Bxpress Co., 123 SB. 566. 
95 W.Va. 643. 

Vm o. b. sale 

The fact that plaintiff, before mak¬ 
ing a shipment of fruit by defend¬ 
ant express company, had sold the 
same to the consignees f. o. b place 
of shipment, did not defeat its right 
to maintain an action for damages 
for negligent delay in transportation, 
causing damage to the fruit, where 
because of such damage the con¬ 
signees refused to accept it, plain¬ 
tiff released thehi from their con¬ 
tracts, and the fruit was sold for its 
account.—American Ry. Bxpress Co. 
V. Island & Gypsum Bruit Co., C.C. 
A Ohio, 300 P. 311. 

Fmit brokers who shipped fruit 


could sue carrier In their names for 
damages resulting to them as bro¬ 
kers, or to principals, from negligent 
delay in delivering shipment, and the 
carrier could not on its own motion 
assert rights of owners of shipment 
to avoid plaintiffs' recovery.—^Terry 

V. Pennsylvania R. Co., 156 A. 787, 5 

W. WHarr.DeL 1. 

Shipment on consignment 

One who ships goods on consign¬ 
ment IS the party in interest, and 
may sue for damages for negligent 
delay in delivery.—Phillips v. Sea¬ 
board Air Line Ry., 89 S.E. 1057, 172 
NC. 86- 

25. Ga—Baas v. Kansas City, Pt. S. 

& G. R, Co., 7 SB. 629, 81 Ga. 792. 
Taking xLp bill of lading 

Where seller shipped goods to buy¬ 
er, order notify, with draft and bill 
of lading attached, under an agree¬ 
ment entitlmg buyers to pay the 
drafts, take up the bills of lading, 
sell the cotton, receive their commis¬ 
sions, and appropriate the balance, 
the buyers acquired title when they 
paid the drafts and took up the bills 
of lading, and could sue the carrier 
for negligent delay occurring m 
transportation thereafter.—^Middleton 
& Co. V. Atlantic Coast Line R. Co, 
110 SB. 796. 118 SC. 351 

a6L Ill.—American Pruit Growers v 
San Antonio & A. P. Ry. Co., 239 
IlLApp. 151 

Ind,—Bruner v. Chicago & B. I. Ry. 

Co.. 161 ]Sr.B 680, 87 Ind-App. 374. 

27. Cal.—^Poley v. American Ry. Bx- 
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press Co., 232 P. 169, 69 CalApp. 
669. 

28. Ill —^Beatrice Creamery Co v. 
Missouri Pac. R. Co„ 247 IllApp. 
325. 

29. Va.—Norfolk Southern R Co. v. 
•Norfolk Truckers’ Bxchange, 88 S- 
B. 318, 118 Va. 650. 

30. Fla.—Aultman v. Atlantic Coast 
Line R. Co., 71 So 283, 71 Pla. 276. 

31. Ark—U. S. Bxpress Co. v. Rea, 
181 S.W. 888. 121 Ark. 284 

32. Kan—Atchison, etc, R. Co. v. 
Consolidated Cattle Co., 52 P. 71, 
59 Kan. 111. 

33. Tex.—Texas Cent. R Co. v. Han- 
nay-EYenchs, Civ.App., 142 S.W. 
1163. 

34. Tex—Houston & T. C R Co. v. 
Robinson, Civ App , 131 S W. 444, 
reversed on other grounds Robin¬ 
son V. Houston & T. C. R. Co., 146 
SW. 537, 105 Tex. 185 

Order notify bill of Irding 

Right of action for delay m trans¬ 
porting goods consigned by bill of 
lading to shipper’s order "Notify M ” 
who did not pay draft drawn on him 
nor receive bill of lading to which 
attached until arrival, is not in him, 
but in consignee.—P. W. McNeely & 
Co. V. Lake Shore & M. S. Ry. Co., 
115 N.B.‘ 954, 64 Ind.App. 363. 

35. Tex—Robinson v. Houston & T. 
C R. Co, 146 S.W 537, reversing 
on other grounds Houston & T. C. 
R Co. V. Robinson, Civ.App., 131 S. 
W. 444. 
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the right to sue for such damages in the assignee.*® 
Where a contract of shipment is made by a man¬ 
ufacturer for the buyer’s benefit on filling an order, 
the consignee, being the real party in interest, may 
recover thereon for a delay in shipment.*^ 

The agent of the owner, who has made a con¬ 
tract of shipment, may sue for delay in delivery.*® 
Where property has been consigned by the general 
owner to an agent who has a special interest there¬ 
in, and the goods are negligently delayed in transit, 
and converted by the carrier, so that sales there¬ 
of previously made by the consignee are canceled, 
such consignee may maintain an action in his own 
name agamst the earner for the recovery of dam¬ 
ages on account of lost commissions and for the 
value of the property converted.** 

Parties in actions for loss or injury generally see 
infra ^ 249, 250. 

§ 215. * Pleading 

a. Complaint, declaration, or petition 

b. Plea or answer 

c. Other pleadings 

d. Issues, proof, and variance 

a. Complaint, Declaration, or Petition 

PlaintifPs initial pleading must set out facts suffi¬ 


cient to make out a good cause of action for delay m 
transportation. 

The complaint, declaration, or petition in an ac¬ 
tion for damages for delay m transportation must, 
in proper form, state facts sufficient to establish 
a good cause of action and to justify a recovery.^® 
The pleading must so apprise defendant of the na¬ 
ture of the demand against it as will enable it to 
prepare its defenses.^^ It is not essential to al¬ 
lege a special contract, in order to render the car¬ 
rier liable for an unreasonable delay in shipment .^2 
it is sufficient for the complaint to show that the 
goods were received by the carrier for shipment.^* 
Generally the consideration for the assumption of 
obligation by the carrier need not be alleged.^^ 
Furthermore, it is not essential that the complaint 
should allege that the freight charges were paid 
in advance,^® or that an offer was made to pay 
such charges m advance.^® Where, however, a spe¬ 
cial contract is relied on, the complaint should 
disclose its terms and character. 

Pleading in actions for loss or injury general¬ 
ly see infra ^ 251-253. 

Time for transportation and delay. A complaint, 
in an action for damages for delay in transportation, 
should allege the carrier’s duty to carry within a 
reasonable time,^® and should plead the reasonable 
time for transportation of the shipment between the 
initial and terminal points of the carnage.^* While 


3GL Tex.—^Texas Cent- R. Co v Han- 
nay-Frerichs, 142 S.W. 1163, JLOl 
Tex 603. 

37- Ky.—^Illinois Cent. R. Co v 
Hopkinsville Canning Co, 116 SW. 
758, 132 Ky. 578 

38L Tex.—Pecos, etc, R. Co. v. Cox, 
Civ.App., 150 S.W, 265. 

39. Kan.—^Missouri Pac. R. Co. v. 
Peru-Van Zandl Impl. Co., 85 P. 
408, 87 P. 80. 73 Kan 295, 117 Am 
SR. 468. 6 L.RA..N.S, 1058. 9 

Ann.Cas. 790. 

40k Tex—Wichita Valley Ry. Co. v. 

Wallace, Civ App, 17 S.W 2d 150. 
10 C.J. p 297 note 71. 

Pleadinff hdd to state fifood canse of 
action 

Ala.—Atlantic Coast Ijine R Co. v. 
J. W. Maddox & Co., 98 So. 276, 
210 Ala. 444. 

Ga.—^Southern Ry. Co v. Bloch, 90 
SK 656, 18 GaApp. 767. 

Ind—^Illinois Cent. R- Co. v. Mattingr- 
ly, 119 N.B. 498, 69 Ind.App. 166. 
Mo.—Security Stove & Mfg. Co. v. 
American Ry. Express Co., 51 S.W. 
2d 572. 227 Mo.App. 175. ' 

Tex.—Wichita Valley Ry. Co. v. Wal¬ 
lace. Civ.App., 17 S W 2d 150. 
f 109 ding* legal effect sufficient 

In action for damages by earner's 
ifailure to transport merry-go-round 
In time agreed, petition pleading le¬ 


gal effect of acts of defendant’s 
agents at points of shipment and 
destination and division freight 
agent, who made contract through 
such local agents, was held suffi¬ 
cient, although not directly alleging 
that contract was made by agent at 
point of shipment—Gray v. Wabash 
Ry. Co-, 277 SW. 64, 230 Mo.App. 773 
Pleadings held insufficient to state 
cause of action 

S D —^Armstrong v. Chicago, M & St 
P. Ry. Co., 152 H.W. 696, 35 SB 
398. 

Venue 

A petition against a carrier, al¬ 
leging that on a certain date de¬ 
fendant undertook to transport from 
Li in B county, Georgia, to Atlanta, 
a carload of melons within a reason¬ 
able time, but faded to do so. suffi¬ 
ciently shows that the contract was 
entered into in B county, where the 
suit was brought, and was, therefore, 
good as against a demurrer raising 
the question of venue—Macon & B. 
Ry. Co. V. Walton, 56 SB. 419. 127 
Ga 294. 

41- Tex.—^Missouri, etc, R. Co. v. 
Sproles, Civ App, 92 S.W. 40— 

Townsend v. Texas, etc, R Co., 
88 SW. 302, 40 Tex Civ App. 71. 
42. Ark—St. Liouis, etc, R Co v. 

Wilson, 107 SW. 978. 85 Ark. 257. 
10 C.J. p 297 note 73. 
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43- Mo.—^Russell Grain Co v. Wa¬ 
bash R Co, 89 S.W. 908, 114 Mo 
App 488. 

10 C J. p 297 note 74. 

44i Mo —Davis V. JacksonviUe 

Southeastern Line, 28 S.W. 965, 126 
Mo 69 

NH—^Hall V. Cheney, 36 NBL 26. 
45. Tex—^Dorrance v. International. 

etc, R. Co, Civ App., 126 S W. 694 
49. Ky—Evans v. Mobile, etc.,' R 
Co, 90 SW. 588, 28 Ky L. 834 

dflr. Ga—^Harrell v Southern R. Co, 
81 SE. 384. 14 Ga.App 451. 

XTo Illegal coutxact alleged 

Where, in a suit against a railroad 
for damages for delay of a shipment 
of cattle, plaintiff alleged that they 
were not shipped on a train on which 
the carrier's agent represented that 
they would be shipped, such avei^ 
ment did not *allege a contract stipu¬ 
lating the particular time of ship¬ 
ment. train, and market, which would 
be in violation of law as being dis¬ 
criminatory—Panhandle & S. F- Ry. 
Co. V. Andrews, Tex.Civ.App, 278 S 
W. 478. 

48L Tex—Panhandle & S F. Ry. Co. 
V. Liske Grain Co., Civ App, 13 
SW2d 144. 

10 C J p 297 note 75. 

49- Iowa—Wallace-Farmer v- Da¬ 
vis, 199 N.W. 307. 
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the complaint must show that there was an unrea¬ 
sonable delay in the transportation of the goods, 
a general allegation that by reason of defendant’s 
negligence the goods were unreasonably delayed, 
without setting out the evidential facts, will be suffi¬ 
cient,®® at least as against a general demurrer. 

It has been held to be suflScient to allege facts 
showing an unreasonable time consumed in transit 
along with a general allegation that it was a neg¬ 
ligent delay.®2 If, in addition to unreasonable de¬ 
lay m transportation, the complaint alleges failure to 
furnish cars within the time agreed, it should show 
what part of the delay was occasioned by the failure 
to furnish cars and what part occurred en route.®^ 

Negativing defenses. Where the complaint 
charges an unreasonable delay, it is not necessary 
that It should go further and negative facts which 
would justify the delay, the same being matters 
of defense.®^ 

Injury and damages. The complaint should show 
in what maimer the injuries were sustained by the 
delay.®® Damages which may be assumed to result 
necessarily from the unreasonable delay need not be 
specially alleged.®® A petition not alleging the mar¬ 
ket value at the destination when delivery should 


be made, and when delivery was made, by some 
measure, as by the pound, but merely alleging that 
the market value of the shipment was less by a 
named sum, when sold, than it would have been but 
for the delay, is insufficient as against a special ex¬ 
ception.®^ It has been held that a petition alleging 
a delay in the failure of a live stock shipment to 
arrive at its destination when it should have done 
so, requiring the shipper to hold it for a later mar¬ 
ket, is insufficient as against a special exception in 
failing to allege why the shipment was not sold 
on the market next after delivery, if in fact it was 
held over.®® In order to entitle the shipper to spe¬ 
cial damages, that is, such damages as are not 
the ordinary consequence of the delay complained 
of, or which were not of a character to be rea¬ 
sonably anticipated _ by the parties at the time 
of the contract of shipment, it is essential that 
such damages be stated,®® and also the facts which 
would make them legally recoverable.®® It is in all 
cases necessary to plead notice to the earner, at or 
before making the contract of shipment, of the 
special conditions rendenng the special damages 
claimed the natural and probable result of the 
breach, under circumstances showing that the con¬ 
tract was to some extent based on such conditions.®^ 


sa Miss—^Alabama, etc, R. Co. v. 

Pounder, 35 So 155, 82 Miss. 56$ 
10 C J. p 298 note $0. 

Count not indefinite ox uncertain 
Count against earner for damsige 
to a shipment of mules from delay 
in transit, alleging: that delivery was 
not made for more than twenty-four 
hours, althoug^h by the exercise of 
reasonable dilig-ence it could have 
been delivered in twelve hours, and 
at the lenuinal point another foui^ 
law delay occurred before the ship¬ 
ment could be unloaded, was held 
not demurrable as indclinite and un¬ 
certain in failing: to allege what acts 
are relied on to show negligence — 
Louisville & N. R. Co v. Kinney, 127 
So 802, 221 Ala. 48. 

51- Cal.—^Palmer v Atchison, etc, 
R Co. 35 P. 630, 101 Cal. 187. 

Special exception snstained 
A petition alleging that a shipment 
of live stock should have arrived at a 
certain time but failed to do so. re¬ 
quiring the shipper to hold it over 
for a later market, is insufficient, as 
against a special exception, if it 
fails to allege when the shipment 
did in fact arrive.—^International & 
G N R Co V. Landa & Storey, Tex 
CivApp, 183 SW. 384. 

52. Mo —^Baker v Bush, App, 194 S 
W. 1061 

53- Wis—^Ayres v. Chicago, etc, R. 
Co, 17 NW. 400. 58 Wis. 537. 


54. Neb —^Denman v. Chicago, etc., 
R Co, 71 N.W 967, 52 Neb. 140 
NoneBisteiLce, modification, ox mexger 
of contxact 

Where the complaint, in an action 
for wrongful delay, bases the right 
of recovery on defendant's breach of 
a contract to transport the goods on 
a certain train, the fact that such 
contract was not made, or was sub¬ 
sequently modified or merged into 
another contract, was defensive mat¬ 
ter, the absence of which from the 
complaint did not render it demur¬ 
rable—^Louisville, etc, R Co v. 
Jones, 60 So. 945, 6 Ala.App. 617. 

SSta Tex.—Chicago, R I. & G. Ry 
Co V. Manby, Civ App, 207 S.W. 
157. 

10 C J. p 298 note 85. 

AUegatLons held sufficient 

In action for delay in shipment of 
live stock, an allegation that the 
market had declined below that at 
time cattle should have arrived, and 
that cattle had lost m weight and 
marketable appearance, was suffix 
cicntly specific allegation of damage 
sustained.—Chicago, R L & G. Ry. 
Co V. Manhy, Tex.CivApp, 207 SW 
157 

56- N-Y.—^Austin, Nichols & Co. v 
Chesapeake & O. Ry Co., 196 NY 
S. 757, 119 Misc. 565. 

10 C.J p 298 note 86. 

No facts in addition to market value 
depreciation 

Where a common carrier negligent- 
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ly omits to transport merchandise 
within a reasonable time, damages 
recoverable consisting of the difter- 
ence in its value at the time and 
place It ought to have been deliv¬ 
ered and at the time of actual de¬ 
livery are general damages, being 
deemed, in the nature of things, to 
have been within the contemplation 
of the parties at the time of con¬ 
tracting, as a probable consequence 
of an unreasonable delay, and hence 
the shipper is not required to set 
forth in a complaint for negligent 
delay* any facts, apart from decline 
in market value of the goods, show¬ 
ing actual loss from such cause — 
Austin, Nichols & Co v Chesapeake 
& O Ry. Co., 196 NYS 757, 319 
Misc. 565. 

57- Tex—Gulf, C. & S. F. Ry. Co 
V. Dean, Civ.App, 261 SW. 520. 

58- Tex—^International & G. N. Ry 
Co V Landa & Storey, Civ App, 
183 SW. 384. 

59. Tex—American Ry. Fxpress Co. 
V. Parisian Hal Co., Civ App, 240 
SW 947 

10 C J. p 298 note 87. 

69- Fla —^Florida Hast Coast Ry. Co 
V. Peters, 86 So. 217, 80 Fla 382. 
Mo —^McCarten v. St. Louis-San 
Francisco R. Co., App., 264 S.W. 
50 

10 C J p 299 note 88. 

61. Fla —^Florida East Coast Ry. 
Co V. Peters, 86 So. 217, 80 Fia. 
382. 
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The fact that plaintiff undertakes specifically to 
state erroneous elements of damages and how and 
wherein they accrued is a matter for special de- 
muiTer.®2 If punitive damages are sought, the 
pleading must set out such facts as will justify their 
allowance.®^ In an action against a carrier for 
negligent delay in delivering goods brought to re¬ 
cover exemplary damages, an allegation that the 
carrier "wantonly refused or failed to deliver*’ the 
goods does not warrant the recovery of exemplary 
damages, since the pleading is no stronger than its 
weakest alternative.®^ 

Amendments. An amended petition stating an en¬ 
tirely different cause of action than that set out in 
the original petition is properly stricken,®® The 
necessary allegation as to the carrier’s duty to 
transport within a reasonable time may be sup¬ 
plied by amendment, and evidence may be intro¬ 
duced to show what is a reasonable time.®® 


b. Plea or Answ^ 

Matters of excuse or other special defense must be 
specially pleaded. 

Excuse for unusual delay is a matter of de¬ 
fense,®7 and if defendant relies on this defense, 
the pleading must show every fact essential to the 
legal validity of the excuse.®® Thus, if a war-time 
embargo,®® or government shipment preference,^® 
or a strike'll is relied on as a defense for delay in 
transportation, such defense, to be availed of, must 
be specially pleaded since it is not available under 
the general demal. Likewise, if the carrier attempts 
to excuse its delay on the ground of an un¬ 
precedented rush of business, it must plead such 
defense specially,'^® and it must allege notice of 
such circumstance to the shipper before the ship¬ 
ment was made.*^® Such defenses as waiver or es¬ 
toppel of plaintiff,contract provision limiting the 
earner’s liability,^® or failure by plaintiff to make 
his claim within the time fixed by the shipping con¬ 
tract^® must be specially pleaded to be availed of. 


Mo—McCarten v. St. Iiouis-Sani 
Francisco R. Co, App. 264 S.W. 
50. 

10 C.J. p 299 note 90. 

62- Ga—Southern Ry. Co. v. Bunch, 
102 SE. 462, 25 Ga.App. 45. 
zrot gironnd for erenexal demttzrer 
In action for damagres for an un¬ 
reasonable delay in delivering ship¬ 
ment, petition allegrinir contract of 
carrier, its breach, and damagres in 
a certain sum was sufficient to sus¬ 
tain at least a recovery for nominal 
daTTiflg-es, and the court did not err 
in overruling the general demurrer 
thereto; but the fact that it went 
further and undertook specifically to 
state what would be erroneous ele¬ 
ments of such damage, and how and 
wherein they accrued, was matter for 
special demurrer—Southern Ry. Co 
V. Bunch, 102 S E. 462, 25 Ga App 45. 

ea. S.C.—Pastime Amusement Co. v 
Southeastern Express Co., 162 S.E. 
621, 164 S C. 512. 

C^mplaiiLt held sufficient 

Motion picture exhibitor’s com¬ 
plaint was held to state cause of 
action for actual and punitive dam¬ 
ages for defendant express com¬ 
pany’s delayed delivery of films.— 
Pastime Amusement Co. v. South¬ 
eastern Express Co., 162 S E 621, 164 
SC. 512. 

64. Ala—White v. Louisville & N. 
R. Co., 79 So. 508, 16 Ala.App. 515. 

05- Mo.—Ingwerson v. Chicago & A 
Ry. Co., 130 S.W. 411, 150 Mo.App 
374. 

Inconsistent 

Complaint based on claims of con¬ 
signors for delay or improper hand- 
Img in transportation may not be 
amended to set up causes of action 


based on claims of consigrnees aris¬ 
ing from same causes, since such 
actions cannot coexist, although con¬ 
signors and consignees severally as¬ 
signed their causes of action to 
plaintifC—^Branch v. New York Cent 
R Co, 209 N Y S 270, 124 Misc. 555 

66. Ga—Central R, etc, Co v. Has- 
selkus, 17 SE. 838, 91 Ga. 382, 44 
Ain.S R. 37. 

67- Neb—^Denman v. Chicago, etc, 
R. Co, 71 NW. 967, 52 Neb. 140 

68- Mo.—^Hunt V. Hines, 223 S W | 
798, 204 Mo.App 318. 

Tex—Billberry v. Ft. Worth & R G 
Ry. Co, Civ.App, 236 S W. 106 
10 C J. p 299 note 92. 

This Corpus Jiiris statement was 
cited with approval m TJhrich Mill 
Work Co. V. Missouri Pac R. Co, 212 
P. 654, 655, 112 Kan 658 

69. Kan—^Uhrich Mill Work Co. v. 
Missouri Pac. R. Co, supra 

TO- Mo.—^Hunt V. Hines, 223 S W. 

798, 204 Mo.App 318 
War-time government preference 
I The defense to action for negligent 
delay in transporting shipment, that 
delay was caused by preference given 
government war-time shipment, be¬ 
ing matter of excuse arising after 
engagement to transport m a rea¬ 
sonable time, to be available must 
be pleaded—Hunt v Hines, 223 SW 
798, 204 Mo App. 318. 

71- Tex —St. Louis, etc., R Co v. 
Pumphrey, Civ App, 42 SW. 246. 

72- Fla.—Seaboard Air Line R. Co. 
V Rents, 54 So. 13, 60 Fla. 429. 

Tex—^Pt. Worth, etc, R. Co. v. 
Whiteside, Civ.App., 141 SW. 1037. 

73- Tex.—^Billberry v. Ft- Worth & 
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R G. Ry. Co, Civ App, 236 SW 
106. 

Exception for lack of notice 

In an action for damage to stock 
from delay, an answer that the cat¬ 
tle were not delivered to the stock- 
yards m the usual time, because the 
crowded condition of such stock¬ 
yards prevented such delivery, and 
that such crowded condition had 
existed tor a considerable time, was 
subject to the exception that it was 
not alleged that the earner gave the 
shipper notice as to such crowded 
condition, nor that the shipper had 
such notice, nor that the carrier did 
not know of such condition, nor al¬ 
lege any cause why carrier could not 
have given notice to the shipper of 
such condition —^Billberry v Ft. 
Worth & R. G Ry. Co., Tex Civ App, 
236 S.W. 106. 

74. Mo—^Neely v. Hines, App., 237 
SW. 906 

Uhder general denial 

In an action for negligent delay m 
transporting live stock to market, an 
objection that the shipper could not 
recover for negligence m placing the 
cars on a sidetrack and leaving the 
cattle where they could not get suf¬ 
ficient air and ventilation, since the 
shipper’s agent saw where they were 
placed and made no complainl, was 
held untenable, it being tantamount 
to a plea of estoppel or waiver, and, 

I since the answer was only a general 
demal. the carrier could not be heard 
to urge the defense.—Neely v. Hines, 
Mo App. 237 S.W. 906. 

75- Mont—Wall v. Northern Pac. R 
Co. 145 P. 291. 50 Mont 122. 

10 C J. p 299 note 95 

76- Mich—^Boyd v. King. 167 N.W- 
901. 201 Mich. 436. certiorari de- 
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If contributory negligence of plaintiff in failing to 
call for the goods for several days after arrival is 
relied on, the plea will be insufiScient if it alleges 
no duty on plaintiff so to do, nor any notice of the 
arrival, nor any facts that would relieve defendant 
from giving notice.^^ A plea in an action against 
a carrier for failure to deliver freight within a rea¬ 
sonable time which does not show that the cars 
referred to therein contained the freight, or that 
the shipper was responsible for the matters set up, 
and which does not show that the matters alleged 
might not have had reference to a different ship¬ 
ment, is bad.^^ It has been held, however, that, un¬ 
der a general denial, the earner has the right to 
show that the delay in fact occurred on a con¬ 
necting line for which it was not Hable.^® 

c. Other Pleadings 

The general rules of pleading govern the sufhciency 
of plaintiff’s replication. 

Where, in an action against a carrier for delay 
in delivering goods, defendant pleaded a special con¬ 
tract exempting it from liability from delay caused 
by strikes or mobs, and that prompt delivery was 
prevented by mobs of strikers and sympathizers, a 
replication by plaintiff, professing to be an an¬ 
swer to the whole plea, alleging plaintiff's infancy 


when the contract was made, is insufficient smee 
the defense alleged constitutes a defense irrespective 
of the contract and the replication fails to answer 
the whole plea 

cL Issues, Proof> and Variance 

The general rules governing issues, proof, and vari¬ 
ance control in actions against a carrier for delay in 
transportation. 

The issues in an action for damages for delay 
in transportation are restricted to those raised by 
the pleadings.*^ In an action for damages for 
negligent delay in transporting a shipment plaintiff 
must show negligence arising out of an unreason¬ 
able delay,*^ and also that such negligence was 
the proximate cause of the damage.*^ Some com¬ 
petent evidence must be introduced tending to show 
what is a reasonable time or to show the length of 
time ordinarily required to transport such a ship¬ 
ment between the initial and terminal points,*^ and 
that a longer time was actually required.85 

Plaintiff must prove facts on which the proper 
measure of his damages may be drawn.*® Thus, in 
order for a shipper of goods, destined to be sold, to 
recover damages due to delay he must affirmative¬ 
ly show the difference between the market value 
of the goods on arrival and what would have been 


med King- v. Boyd, 39 S.CL 11, 
248 U S 572, 63 L Ed. 427. 

10 C.J. p 299 note 95 [b]. 

77- Ala,—State Western R. Co. v. 
Hart, 49 So. 371, 160 Ala. 599. 

7a Ala—St. IjOUis, etc., R. Co v. 
Cash Grain Co., 50 So. 81, 161 Ala. 
332. 

79- Ind.—Cleveland, etc., R. Co. v- 
Heath, 53 N.E. 198, 22 Ind.App. 47. 

aa Vt-—Iicavens v. American Ex¬ 
press Co., 89 A. 744, 87 Vt. 473. 

81. XTegligence after acceptance 
In a case based solely on a car¬ 
rier’s delay m transportation with¬ 
in a reasonable time after its accept¬ 
ance by the earner for transporta¬ 
tion, the ingniry should be confined 
to ascertaining whether there was 
negligence after the shipment was 
accepted.—Eairley v. Chicago. R. I 
& P. Ry. Co., MoApp., 32 SW.2d 
109. 

Petitloii. i]unificl«ii.t to support is¬ 
sue 

A petition in an action against a 
earner for delay in transportmg 
cattle to market, failing to allege 
that the shipper m the exercise of 
reasonable care under the circum¬ 
stances was justified m believing 
that the cattle if reshipped to an¬ 
other market would sell for a high¬ 
er pnee after deducting the extra ex¬ 
pense. is insufficient to support the 


issue of whether the shipper ex¬ 
ercised ordinary care in reshippmg 
the cattle—Wichita Valley Ry Co 
V. Wallace, Tex.Civ.App., 17 S W 2d 
150. 

82. Ark.—Chicago, R I. & P. Ry 
Co. V. S I# Robinson & Co, 298 
SW. 873, 175 Ark. 35. 

Affirmative proof required 

Negligence of earner alleged by 
plamtilC must be affirmatively estab¬ 
lished by plaintifl! m action for neg¬ 
ligent delay m transporting inter¬ 
state shipments.—^Mason v. Chicago 
& N. W. R, Co., 262 RlApp. 580. 

Where plea of general issue nega¬ 
tived unreasonable delay in shipment 
of cattle, burden was on plaintifC to 
show delay through negligence-— 
Murphy v. Illinois Cent. R. Co, 238 
IlLApp. 553. 

83. S.C.—Sanders v. Charleston & 
W, a Ry. Co.. 141 SE. 607, 143 
SC. 395—Van Epps v. Atlantic 
Coast Lme R. Co, 89 S-E. 1035, 105 
Sa 406. 

ArnonTtt of damages pro'^-ms-tely re¬ 
sulting 

In action against carrier for de¬ 
lay in delivery of crate material for 
use m shipment of tomatoes, plain¬ 
tiff must prove the amount of dam¬ 
ages suffered as a proximate result 
of the delay.—Florida East Coast Ry. 
Co. V. Peters, 73 So. 151. 72 Fla. 311, 
A]m.Cas.l918D 121. 
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P3coviTn»te, natural, certain loss 
Plaintiff sumg for loss of tomatoes 
from carrier's delay in transporting 
crates must show carrier’s negli¬ 
gence, a proximately resulting loss 
such as carrier from information or 
common knowledge should reasona¬ 
bly have regarded as natural to have 
proximately resulted or which was 
reasonably contemplated as proxi¬ 
mate result, and that loss was not 
remote, contingent, or mcapable of 
reasonably certain ascertainment.— 
Florida East Coast Ry. Co. v. Pe¬ 
ters, 83 So. 559, 77 Fla 411. 

84. Iowa—Wallace-Farmer v. Ba- 
vis. 199 N.W 307. 

Neb.—Cohn v. Chicago & N W Ry. 

Co., 158 N.W. 375, 100 Neb. 7. 
OkL—^liusk V Durant Nursery Co., 
232 P 11, 73 Okl 269. 

85- Neb—Cohn v Chicago & N. W. 

Ry. Co., 158 NW 375, 100 Neh. 7. 
Okl —^liusk V Durant Nursery Co., 
232 P 11. 73 Okl. 269. 

86u Ill—Pox V Canadian Pac. Ry. 

Co. 260 Ill App. 482. 

Value at imlnt of BhipmeiLt 
Where the amount of loss from de¬ 
lay IS governed by the value of the 
goods at the place and time of ship¬ 
ment and there is no evidence of such 
value but only of the value at the 
pomt of delivery, the action must 
fail—Pox V. Canadian Pac. Ry. Co,, 
260 lUApp. 482. 
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the market value had the shipment been delivered 
without delay.^7 

In accordance with the general principles applica¬ 
ble to civil actions generally, the pleadings and the 
proof must correspond.®^ The evidence offered 
must be limited to the issues made by the pleading, 
and a material variance between the pleadings and 
the proof will be fatal to a recovery.®® Thus, where 
a particular aflirmative defense is not pleaded, evi¬ 
dence thereof is not admissible.®® Likewise, where 
special damages are not pleaded, they cannot be 
proved,®! and, if sought, they must be proved.®^ 

A general allegation of delay in transportation 
will justify proof of delay at any point along the 
journey.®® Where plaintiff pleads a special agree¬ 
ment by the carrier to deliver before a certain time, 
there is no variance between such allegation and 
proof of a bill of lading containmg an agreement 
to deliver with reasonable dispatch where parol ev¬ 
idence shows the carrier’s understanding that "rea¬ 
sonable dispatch” in such agreement required deliv¬ 
ery before the time alleged.®^ In order to set up de¬ 


fendant carrier’s estoppel to rely on a contractual 
limitation of time wfthin which an action for dam¬ 
ages for delay might be brought plaintiff must af¬ 
firmatively plead such estoppel.®^ 

§ 216. - Presumptions and Burden of 

• Proof 

a. Presumptions 

b. Burden of proof 

a. Presnmptioiis 

General rules apply as to presumptions In actions 
against a carrier for delay in transportation. 

General rules as to presumptions, see CJ.S. title 
Evidence §§ 114-157, also 22 C.J. p 82 note 0-p 157 
note 60, apply in actions against a carrier for delay 
in transportation. Thus, where a shipment ordered 
diverted by telegram is delayed because of a delay 
in the delivery of the telegram, due either to the 
negligence of the carrier or of the telegraph com¬ 
pany, without evidence to support it, it cannot be 
presumed that the negligence was due to the car- 


87- Tex.—Kansas City, M. & O. Ry. 
Co. of Texas v. Cliett, Civ.App., 
207 S.W. 166. 

10 C J. P 304 note 48. 

Market price at due date 

In action against caxrier for de¬ 
lay in transportation of egrgrs, proof 
of date when eggs should have been 
delivered to consi^ee and market 
value at such tune was essential to 
proof of damages.—Barrett v. Van 
Pelt, 45 set. 437. 268 US. 85. 69 
L Ed. 857, reversmg Van Pelt v. Bar¬ 
rett, 199 N.T.S. 509, 205 App.Uiv. 
332. 

Market value on deUvery date 

Although carrier’s liability for 
damages to onions in transit is prov¬ 
ed, the‘shipper cannot recover if he 
fails to produce competent proof of 
the market value on delivery, as a 
basis for damages.—William R. Man- 
koff, Inc V. Erie R. Co,. 161 N.Y.S 
346, 97 Misc. 415. 

88. Mo.—Crowell v. St. Bouis-San 
Francisco Ry. Co., App, 11 S.W. 
2d 1055—^Thee v. Wabash Ry. Co., 
App., 217 S.W. 566. 

Tex—Wichita Valley Ry. Co v. Wal¬ 
lace, Civ App, 17 S.W.2d 150. 

10 C J. p 300 note 99. 

Contract proved not one alleged 
In an action agamst a railroad for 
breach of an inseparable contract 
for the shipment of cattle and the 
furnishing of cars therefor which 
is the contract declared on, the cause 
alleged was not supported by evi¬ 
dence showing a contract made ver¬ 
bally over the telephone for the fur- 
-nisbing of cars; and a shipment con¬ 


tract in writing —^Thee v. Wabash 
Ry. Co. Mo App. 217 SW. 566. 

89- Fla—Florida East Coast Ry. Co. 
V. Peters. 73 So 151, 72 Fla. 311. 
Ann.Casl918D 121. 

Mo—^Mourer v Wabash Ry. Co, 280 
SW. 1050. 222 Mo App 495 
Tex.—^International & G N Ry. Co. 
V. lianda & Storey, Civ App., 183 
S.W. 384. 

10 C.J. p 300 note 1. 

Injury not alleged 

In an action for delay In the de¬ 
livery of a trunk, where the com¬ 
plaint alleged that because of the 
delay plaintiff was deprived of the 
use of the trunk, but did not allege 
injury to its contents, evidence of 
deterioration of the contents because 
of the delay is inadmissible under 
the pleadings —Bichterman v. Bar¬ 
rett, 157 N.T.S. 882. 

XdabUity as warehonsema-n or for 
conversion. 

In consignee's action for delayed 
delivery of goods resulting from de¬ 
viation, questions of carrier’s liabili¬ 
ty for conversion and of liability of 
warehousemen are irrelevant—^Levin 
V. International-Great Northern R. 
Co, Tex.Civ.App, 45 S.W2d 435, er¬ 
ror dismissed. 

xro excuse pleaded 

In action for unreasonable delay 
in delivery of cattle shipment, plain¬ 
tiffs cannot recover, where their evi¬ 
dence discloses an excusing cause, 
and no excusing cause was pleaded — 
McMickle v Wabash Ry. Co, Mo 
App., 209 SW. 611. 
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Shrinkage when not in transporta- 
tion. 

In an action for damages for de¬ 
lay as to a shipment of live stock, 
testimony as to amount of shrinkage 
of sheep and lambs when taken by 
shipper from stock pens, and thus 
temporarily withdrawn from trans¬ 
portation, put on pasture, and later 
shipped to market, is incompetent as 
not within the issues of the cause 
—Mourer v. Wabash Ry. Co, 280 S. 
W. 1050, 222 Mo App. 495. 

90. Wash—^John Vittucci Co v Ca¬ 
nadian Pac. Ry. Co, 174 P. 981, 
102 Wash 686. 

91- Ill.-—Wood & Co V. Chicago, M. 
& St. P. Ry Co, 151 N B 229. 320 
Ill. 341, reversing 236 Ill App. 595 

Okl —Wichita Falls & N W. Ry. Co. 
V. D Cawley Co, 172 1\ 70, 69 Okl. 
251. 

92- Tex—American Ry. Express Co. 
V. Parisian Hat Co., Civ.App., 240 
S.W. 947. 

liOSB of profits 

Grounds for special damages on 
account of loss of profits from a 
carrier's negligent delay must he 
proved —^American Uy. Express Co. 
V. Parisian Hat Co., Tex Civ App, 
240 SW 947. 

93, Tex.—Atchison, T & S F Ry- 
Co V. Cade, Civ App, 264 S W. 
1031. 

94. Mich —^Harmon v. Michigan 

United Traction Co, 168 N.W. 521, 
202 Mich 298. 

95- Ind.—American Ry. Exp. Co. v. 
Shideler, 165 N.E. 336, 88 IndLApp. 
645. 
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rier.9® In the light of evidence that similar condi¬ 
tions existed on defendant’s terminal tracks sever¬ 
al years before, it may be presumed that defendant 
by the exercise of reasonable care should have had 
knowledge of a congested condition on such tracks 
which occasioned the delay.®^ 

Presumptions and burden of proof in actions for 
loss or injury generally see infra § 254. 

b. Burden of Proof 

(1) In general 

(2) Excuse for delay 

(3) Damages 

(1) In General 

The burden of proof in actions against a carrier for 
delay in transportation is governed by general rules. 

General rules as to burden of proof, see C.J.S. 
title Evidence §§ 103-113, also 22 CJ. p 68 note 43-p 
82 note 48, apply in actions against a carrier for 
delay in transportation. In an action to recover 
damages from an unreasonable delay in transporta¬ 
tion of freight, the burden is on the shipper in the 
first instance to show delivery of the freight to the 
carrier for delivery at a certain destination.^^ 

Where plaintiil bases his action for delay on an al¬ 
leged promise to transport within a reasonable time, 
and defendant pleads the absence of such a prom¬ 
ise, plaintiflF has the burden of proving the promise 
in issue.9® In order, however, that a carrier may 
avail itself of a clause in the bill of lading exempt¬ 
ing it from liability for delay caused by a strike, it 
has the burden of establishing that the strike caused 
the particular delay.i Likewise, if the carrier seeks 


to avoid liability for delay in transportation under 
a contract by which a lower rate was charged, and 
in consideration of which defendant was exonerat¬ 
ed from damages for negligent delay beyond the ac¬ 
tual expense incurred, the burden is on it to show 
that plaintiff knew at the time of shipment the 
rates charged and the conditions under which the 
shipment was made, and that he agreed to ship un¬ 
der such rate ^ 

The burden is on the shipper to show that the 
carrier failed to deliver the goods within a rea¬ 
sonable time.3 In other words, it devolves on the 
shipper to prove that a longer time was actually 
consumed. than was necessaiy for the purpose.^ 

Improper address. Where the delayed goods are 
shown by defendant express carrier to have been 
improperly addressed, resulting in the transporta¬ 
tion of the goods to the wrong destination, the 
burden is on the shipper to show that the earner 
was negligent in not making delivery to the proper 
consignee within a reasonable time thereafter.® 

(2) Excuse for Delay 

While there is some authority to the contrary, the 
rule is that when unusual delay is shown the prima facie 
case of negligence is made and the carrier has the bur¬ 
den of proving excuse for the delay. Bad condition of 
the goods shown by plaintiff to have been unreasonably 
delayed puts the burden on the carrier to excuse its 
negligence. 

It is clearly the majority rule, as stated in Corpus 
Juris, which has often been quoted and cited as au¬ 
thority therefor,® that when evidence of unusual de¬ 
lay is adduced, a prima facie case of negligence is 
made out, and the burden then devolves on the car- 


96. Va.— Iju J. Upton & Co. v. At¬ 
lantic Coast Line K. Co., 131 SB. 
827, 146 Va. 475. 

97- Ill.—-Warren Land Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 195 
IlLApp. 157. 

93. Mo—^Russell Gram Co. v. Wa¬ 
bash R Co., 89 S-W. 908, 114 Mo. 
App. 488. 

99. Ill—American Fruit Growers v. 
San Antonio & A. P. Ry. Co., 239 
Ill App. 15L 

1- Ark.—Missouri Pac. R. Co. v. 
King, 268 SW. 695, 167 Ark. 335. 

2. Md.—^Baltimore, etc, R. Co. v. 
Whitehill, 64 A- 1033, 104 Md 295. 

3. Ala.—EC J. Crenshaw & Co. v. 
Seaboard Air Line Ry. Co, 121 So. 
736, 219 Ala. 206 

Ark.—^Missouri Pac. R. Co. v. Gil- 
singer, 35 S.W.2d 1003, 183 Ark. 
371. 

Conn—^Belkin v. New York, N. BL &| 
EL R. Co., 146 A 846, 109 Conn 466.1 


I Iowa.—Wallace-Parmer v. Davis, 199 
N.W. 367. 

I Md,—Pennsylvania R. Co. v. Walker, 
128 A. 45, 147 Md 323. 

Neb—Cohn v. Chicago & N W. By. 

Co, 158 N.W. 375, 190 Neb 7. 

10 C.J. p 301 note 4. 

This Ck>xpns Juris statmnent was 
1 cited with approval m L- J. Upton & 
Co. V Atlantic Coast Lme B. Co., 
[131 SB. 827, 829, 146 Va. 475. 
Anthoxized stop 

If the carrier was authorized to 
stop the goods in transit for milling 
m transit purxioses, it devolves on 
the shipper to show that the unrea¬ 
sonable delay m transportation was 
not due to that cause —Stevens v. 
St. Louis Southwestern B. Co, Tex. 
Civ.App., 178 S.W. 810. 

Plaintiff must prove delay before 
carrier has burden of justifying its 
time or proving that delay did not 
cause damage.—-Pennsylvania R Co. 
V. Walker, 128 A. 45, 147 Md. 323. 

4u Neb.—Johnston v. Chicago, etc., 
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R. Co, 97 N.W. 479, 70 Neb. 364. 
10 C J. p 301 note 5. 

5- U.S—American Ry. Bxpress Co- 
V, Bwing Thomas Converting Co., 
C.CAPa., 292 P. 335, 

6. Ala —J. Crenshaw & Co v. 
Seaboard Air Line Ry. Co, 121 So. 
736. 219 Ala 206 

Ky.—^Leo Lococo's Sons v Louisville 
& N. R. Co., 82 SW.2d 332, 259 
Ky. 299. 

Minn.—National Blevator Co. v. 
Great Northern Ry Co, 170 N.W. 
515. 141 Minn 407 

NT.—Strahs v New York Cent. R. 

Co, 184 N.T.S. 362, 113 Misc. 273. 
Okl.—Chicago. R I & P Ry Co. v. 
Bradshaw, 254 P. 725, 122 Okl. 282 
—St. Louis & S. F. Ry. Co v May, 
236 P. 888, 110 Okl. 170—Eastern 
Blevator Co. v. Atchison. T & S. 
P Ry. Co., 219 P 332, 93 Okl. 20. 
Tex—Gulf, C. & S. P. Ry. Co. v. 

Kempner, Civ App, 275 S W 459. 
Va.—^New York, P. & N. R. Co. v. 
Chandler, 106 SB. 684, 129 Va. 695. 
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tier to explain or excuse the delay and to show that 
it arose from some cause other than the carrier’s 
negligence, or that of its agents or servants,'^ 
or to show that there was no delay,® or that the 
delay caused plaintiff no injury,® the reason being 
that such facts are generally peculiarly within the 
carrier’s knowledge.^® This rule applies although 


the contract was "subject to delay 
It has been held that the burden of explaining 
the delay is not on defendant earner if the ship¬ 
per or his agent accompanied the shipment and 
knew the reason for the delay.^® On the other 
hand, it has also been held that the burden is on 
the earner to prove that the delay was not caused 


7- Ala.—Louisville & N. H. Co. v. 

Kinrey, 127 So. 802. 221 Ala. 48. 
Ajrk —Payne v Mallory. 230 S.W. 
270. 148 Ark 431—BEines v. Helena 
Cotton Oil Co.. 227 S.W. 418, 147 
Ark. 328—Missouri Pac. R. Co. v. 
Block. 218 S.W. €82. 142 Ark. 127, 
certiorari denied 40 S Ct. 586. 253 
TT.S. 493, 64 L.Ed. 1029. 

HI.—Alton V- Mineral Point & N. By. 
Co.. 222 IlLApp. 105. See Marsh 
L. Brown & Co. v. Chicagro. New 
York & Boston Refrigerator Co., 
207 IU.App. 89. 

Ind.—Hrie R Co. v. CL CallaliATi Co., 
184 NIL 264^ 204 Ind. ffSO. 87 A. 
L.R. 778—^Pennsylvania R. Co. v. 
Beckett, 193 N.EL 706. 100 Ind.App. 
250. 

Iowa—Wallace-Farmer v. Havis, 199 
N.W. 307—Stillman v. Chicago, R. 
L & P. Ry. Co., 192 N.W- 860, 196 
Iowa 612 

Mich—^Purity Ice Cream & Dairy Co. 
V. Adams Hxpress Co., 187 N.W. 
296, 217 Mich 593—A. F. Young & 
Co. V. Grand Rapids & I. R. Co., 
167 N.W. 11, 201 Mich. 39. 

Minn.—^Janesville Live Stock & Ship- 
pmg Co. V. Hines, 178 N.W. 739. 
146 Minn. 260. 

Neb.—Burtis v. Chicago, B. & Q. R. 
Co., 247 N.W. 42, 124 Neb. 634— 
McBlwam v. Union Pacific R. Co., 
163 N.W. 845. 101 Neb. 484, 1 A. 
L.R 533. 

NY.—^Meany & Saisselin v. Hne R. 
Co., 173 N.Y.S. 96. 

Okl.—Chicago, R. L & P. Ry. Co. v. 
White, 41 P.2d 847, 170 OkL 646 
—Payne v. Parsons, 223 P. 618, 
97 OkL 168. 

S.C.—Middleton v. Atlantic Coast 
Lme R. Co., 130 S.EL 552, 133 S 
C. 23. 

Tenn —Southeastern Etepress Co. v. 

Bowers, Inc., App., 109 S.W.2d 851. 
Tea:.—^Texas & P. Ry. Co. v. Buf- 
kin, Civ.App., 46 S W.2d 712, er¬ 
ror dismissed—Gulf, C. & S. F. 
Ry. Co. V. Kempner, Civ.App., 275 
S.W. 459, reversed on other 
grounds. Com App, 282 S.W. 795. 
Va—^L. J. Upton & Co. v. Atlantic 
Coast Line R. Co., 131 S.3EL 827, 
146 Va 475. 

10 C J. p 301 note 7. 

SaplaaatioiL zeaulred by 'nin^nttff’s 
showing 

(1) Shipper presentmg proof show¬ 
ing that his shipment was material¬ 
ly delayed beyond usual time, togeth¬ 
er with evidence of provimate loss. 


makes out prima facie case —Leo 
Lococo’s Sons v Louisville & N- R 
Co., 82 SW.2d 332, 259 Ky 299. 

(2) Evidence as to unusual and 
long delay m delivering a carload 
of wheat puts the burden on the 
carrier of excusmg its delay and of 
showing that it was not negligent.— 
National Elevator Co. v. Great North¬ 
ern Ry. Co., 170 N.W. 515, 141 Minn 
407. 

(3) Proof that car of grapes was 
delivered nearly nine hours after it 
arrived about one mile away re- 
auired railroad to excuse delay — 
Pusater v. New York, C. & St- L. 
R. Co., 220 N.Y.S. 438, 129 Misc. 24. 

(4) Shipper, proving that it had 
taken fifty seven hours to transport 
car of bflTiaTia,«t, that twenty seven 
hours was customary and usual time 
under oidmary conditions, and that 
delay prevented sale before fall in 
market price, made out prima facie 
case, requiring explanation or justifi¬ 
cation by carrier.—^Leo Lococo's Sons 
V- Louisville & N. H Co., supra. 

Failure to inamtain. schedule 

Liability for carrier’s failure to 
run trams on scheduled lime is not 
established by mere proof of delay, 
at most proof of delay does no more 
than to place on the earner the duty 
of explaining such delay—Stephens 

V. Chicago & N. W. Ry. Co, 227 N. 

W. 875, 200 Wis. 181. 

Xnability of train to carry shipment 

In an action for damage to cotton 
seed from delay, the burden was on 
defendant to show that a train pass¬ 
ing after the car m question was 
loaded and billed could not carry it 
on that day, smee its servants made 
up the tram and knew the conditions, 
and, failing therein, it cannot com- 
plam of the absence of plaintiff’s 
evidence that it could—Hines v. Hel¬ 
ena Cotton OH Co, 227 S.W. 418, 147 
Ark. 328. 

BTot regular stops 

In an action for damages sustained 
by reason of delays in the trans¬ 
portation of cattle, the burden of 
showing that certam stops complain¬ 
ed of were not regular scheduled 
stops, and of explaining them in case 
they were not regrular stops, is on 
defendant.—Alton v. Mineral Pomt & 
N Ry Co., 222 Ill App. 105. 
Overcoming obstacles 

Carrier sued for delay and for re- 
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fusal to carry cattle to destination 
bears the burden of proving that it 
exercised reasonable effort and due 
diligence to overcome obstacles — 
Riddle V. Chicago, B. & Q R. Co, 
210 NW 770, 203 Iowa 1232. 

Press of busiuess 

Where a shipper has shown an un¬ 
reasonable delay by carrier in mak¬ 
ing shipment, carrier must show that 
equipment is adequate for all ordi¬ 
nary purposes and under ordinary 
conditions, and that delay occurred 
by reason of an unusual volume of 
business of which it had no notice 
at tune shipment was accepted — 
Southeastern Express Co v. Bowers, 
Inc., Tenn App., 109 S W 2d 851. 

PresumptioiL not conclusive 
Presumption of negligence of caiv 
rier arising from delay in shipment 
of stock can and must be rebutted 
and explained by defendant carrier.— 
Davis V. Graham, 225 P. 789, 31 Wyo 
239. 

Proof of specific acts unnecessary 
Proof of unusual or unreasonable 
delay in interstate transportation of 
live stock raises a presumption of 
the carrier’s negligence without proof 
of specific acts theieof—Chicago, R 
I. & P. Ry. Co V Simmons, 228 P. 
983, 101 Okl. 164. 

Strike 

Where earner’s answer set up a 
strike as a defense to an action for 
damages for delay in a shipment of 
cattle, the burden was on the car¬ 
rier to prove the existence of the 
strike.—Stillman v. Chicago, R L 
& P. Ry Co., 192 NW. 860, 196 
Iowa 612. 

a Ala—^Louisville & N. R Co. v 
Kinney, 127 So 802, 221 Ala 48 
Okl—St Louis & S. F. Ry. Co v. 
May. 236 P. 888, 110 Okl 170. 

9. Ala.—Louisville & N. R. Co v. 
Kmney, 127 So. 802, 221 Ala. 48. 

la Ky.—^Leo Lococo’s Sons v. Lou¬ 
isville & N R. Co. 82 S.W.2d 332, 
259 Ky. 299. 

Tenn —Southeastern Express Co. v. 
Bowers, Inc., App., 109 S W 2d 851. 

11- Mich —^Purity Ice Cream & 
Dairy Co. v. Adams Express Co, 
187 N.W 296, 217 Mich. 593. 

10 C J. p 301 note 7 [c]. 

la Ill.—Alton V Mineral Point & 
N Ry. Co., 222 Ill.App. 105. 

10 C.J. p 301 note 8. 
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by its negligence despite the fact that the owner of 
the shipment accompanied it,^3 and this holding 
has been held not to conflict with the rule that 
where, by contract, a shipper accompanies his live 
stock with tenders or caretakers no presumption of 
negligence on the part of the carrier arises merely 
from the proof that loss or injury has attended 
the shipment. 

Minority rvle. In one jurisdiction the rule as to 
the burden of explaining or excusmg the delay dif¬ 
fers considerably from the general rule just dis¬ 
cussed. Thus, it is held that in actions for dam¬ 
ages from delay in transporting interstate ship¬ 
ments, the burden is on plaintiff not only to show 
the delay but to show that it was negligent.^^5 This 


IS said to be the common-law rule on the subject, as 
it was the law in this jurisdiction in cases involv¬ 
ing intrastate shipments as well before it was 
changed by statute^® A showing of mere delay 
without explanation, or of unusual delay, is not 
of Itself sufficient to give rise to a presumption of 
negligence,^^ it being necessary that some cause of 
the delay unexplained by defendant be shown by 
plaintiff.^® Nevertheless, it is recognized that the 
cause of delays in carnage of freight is usually a 
matter peculiarly within the knowledge of defend¬ 
ant carrier,i3 and such being the case circumstanc¬ 
es raismg a fair or reasonable,^® or even slight,^! 
inference of negligence will authorize a recoveiy. 
Moreover, the delay itself is of probative force to 


13- Wyo—Davis v, GraTiam, 225 P. 
789, 31 Wyo. 239. 

14. Neb.—MciBlwain v. Union Pac. 

R, Co., 163 N.W. 845, 101 Neb. 
484, 1 A.Ii R. 533 

15. Mo.—Smothers v. Chicago, IL L 
& P. Ry. Co.. App-, 15 SW.2d 884 
—Crowell V. St. Ijouis-San Fran¬ 
cisco Ry. Co, App., 11 S.W2d 1055 
—-Parsons v. Chicago, B. & Q. R 
Co., App., 300 S.W. 324—Mourer v. 
Wabash Ry. Co., 280 S.W. 1050, 

222 Mo.App. 495—Warner v. St. 
Xiouis-San Francisco Ry. Co., 274 

S. W. 90, 218 Mo.App. 314—Phillippi 
V. Wabash Ry. Co., App., 267 S.W. 
960—Sandker v. Wabash Ry. Co., 
App., 267 S-W- 957—Mason v. Chi¬ 
cago & A. R. Co., App., 247 S.W. 
243—Cloyd v. Wabash By. Co, 
App., 240 S W. 885—Harrison v. 
Chicago & A. R. Co., 239 S.W. 871, 
209 Mo App. 526—Neely v. Hines, 
App., 237 S.W. 906—^Howell v. Da¬ 
vis, App., 236 SW. 889—Howell v. 
Hines, App., 236 S.W. 886—Holland 
V. Hines, App., 234 SW. 366—^Bland 
V. Chicago & A. R. Co., App., 232 
S.W. 232—Neeley v. Hines, 227 
SW. 650, 206 Mo App. 621—^Moore 
V. Chicago, B. & Q. R Co., App., 

223 S.W. 1079—Burgher v. Wabash 
R. Co., App., 217 S.W. 854—Baker 
V. Sch^ App., 211 SW. 103—^Rob¬ 
inson V. Bush, 200 S.W. 757, 199 
Mo.App. 184—Smith v. Missouri 
Pac. Ry. Co.; App., 183 S.W. 701. 

10 aj. p 301 note 9. 

However, it has been held that de¬ 
lay in shipment of an interstate 
live stock shipment prima facie es¬ 
tablishes the earner’s negligence.— 
Rissler v. Missouri Pac. Ry. Co., Mo. 
App, 183 S.W. 676. 

Burden xe'msi.i-na throughout 

In an action for damages for de¬ 
lay in delivery of an interstate ship¬ 
ment, plaintiff has the burden of 
showmg that the delay was due to 
the carrier’s negligence, which buivl 
^en remains on plaintiff throughout^ 


the entire case—Bland v Chicago & 
A R Co., MoA.pp., 232 SW. 232. 
Federal rule applies 

In an action for damages due to 
delay in delivering a shipment of cat¬ 
tle from a pomt m Missouri to a 
point m Illinois, mere proof of de¬ 
lay will not establish prima. facie 
the negligence of the carrier, for 
Rev.Stl919. §§ 9926, 10449. as to 

prima facie proof of negligence, are 
inapplicable, the shipment bemg in¬ 
terstate, so that the liability of the 
carrier is governed by tbe rules of 
decision in force in the federal 
courts—Bland v. Chicago & A. R 
Co., Mo App . 232 S.W. 232. 

Burden, to show custom 

Shipper of mlerstate cattle ship¬ 
ment had burden of showing negli¬ 
gence of stockyards to be earner’s 
negligence, and that carrier was 
party to custom to deliver into con¬ 
signees’ sales pens —^Bozworth v 
Wabash Ry. Co., 58 SW.2d 448, 332 
Mo 277, affirming Bosworth v. Wa¬ 
bash Ry. Co, App., 2X SW.2d 1110 
—^Burton v. Wabash Ry Co , App, 22 
S.W2d 201, affirmed 58 S.W2d 443. 
332 Mo. 268. 

1©. Mo—Bland v. Chicago & A. R 
Co, App., 232 S.W. 232—^Arky v. 
Wells Fargo & Co. Bxpress, App., 
229 SW. 824. 

10 C J p 301 note 9 
At common law the burden is on 
the plaintiff to show that any delay 
complained of was due to earner’s 
negligence.—^Bland v, Chicago & A 
R Co, Mo.App., 232 SW. 232. 

17- Mo.—Crowell v. St- Louis-San 
Francisco Ry. Co., App, 11 S W 2d 
1055—Parsons v. Chicago, B. & 
Q R Co, App., 300 S.W, 324— 
Mourer v. Wabash Ry. Co, 280 S. 
W. 1050, 222 Mo.App. 496—Harri¬ 
son v.“ Chicago & A. R Co, 239 
SW. 871. 209 Mo App. 526—^How¬ 
ell V. Davis, App., 236 S.W. 889— 
Burgher v. Wabash Ry. Co., App, j 
217 S.W. 854. 

Iflh Mo.—Smothers v. Chicago, R 

A.9^ 


& P. Ry. Co, App, 15 S.W 2d 884 
—Crowell V St. Louis-San Fran¬ 
cisco Ry. Co, App., 11 S.W 2d 1055 
—^Howell V. Davis, App., 236 S.W. 
889—^Burgher v. Wabash Ry. Co., 
App., 217 SW 854. 

19- Mo —Crowell v. St Louis-San 
Francisco Ry. Co., App, 11 S.W. 
2d 1055—^Harrison v Chicago & 
A R Co., 239 SW 871, 209 Mo App. 
526—^Neely v Hines, App , 237 S W. 
906—^Howell v. Davis, App, 236 S. 
W. 889—^Baker v. Schaff, App, 221 
SW. 743. 

10 C%J. p 302 note 13. 

20u Mo—^Neely v. Hines, App, 237 
SW. 906 

10 C.J p 302 note 11. 

21. Mo.—Smothers v. Chicago, R I. 
& P. Ry Co., App, 15 SW.2d 884, 
—Crowell V, St. Louis-San Fran¬ 
cisco Ry Co , App , 11 S.W 2d 1056 
—Harrison v. Chicago & A. R 
Co. 239 SW. 871. 209 Mo App. 526 
—^Neely v. Hines, App, 237 SW. 
906—Howell v Davis, App, 236 S. 
W 889—^Bland v Chicago & A. 
R Co, App, 232 S.W. 232—^Moore 
V Chicago, B & Q R Co., App., 
223 SW 1079—^Baker v Schaff, 
App., 221 S-W 743—^Burgher v. 
Wabash Ry. Co., App., 217 S.W. 
854—Smith v. Missouri Pac. Ry. 
Co. App. 183 S.W. 701. 

10 C J. p 302 note 12. 

Burden held sustained 

In an action for damages for delay 
in interstate shipment of sheep, evi¬ 
dence on the part of plaintiff was 
sufficient to sustain the burden on 
him to show some negligence on the 
part of the carrier in addition to 
delay.—^Moore v. Chicago, B & Q. 
R Co, Mo App, 223 SW 1079. 
UTirect evidence Tumecessary 

Where shipper of live stock al¬ 
leged that railroad company was 
guilty of negligent delay in trans¬ 
portation, shipper, while having bur¬ 
den of proving such negligent delay, 
need not establish it by direct evi¬ 
dence.—^Robinson v Bush, 200 S.W. 
757, 199 Mo.APp. 184. 
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show negligence when connected with other evi- 
dence.22 Where repeated delays are shown to have 
occurred en route a prima facie case of negligence 
will be made out unless defendant satisfactorily ex¬ 
plains such delays.23 The above rule insofar as it 
affects intrastate shipments has been changed by 
statute. Thus, by a statute so providing, the fail¬ 
ure of the carrier to transport within a reasonable 
time constitutes prima facie evidence of negligence 
in transportation.^^ 

In another jurisdiction, in a case involving an in¬ 
terstate shipment, it has been held that proof by 
plaintiff that a shipment of live stock has been de¬ 
layed considerably longer than a reasonable time 
does not have any tendency to prove that defendant 
carrier was responsible for the delay.^s 

Condition of goods on arrival. The failure of a 
railroad carrier to deliver hve stock in a proper 
condition within a reasonable time has been held to 
raise a presumption of negligence and place the 
burden on the carrier to excuse itself from negli¬ 


gence,2® but it does not raise a presumption that 
bruises and scars on the animals were caused by 
such unreasonable delay.^^ Plaintiff does not have 
the burden of proving that the injuries to the live 
stock did not result from his own negligence m 
failing to care for them.^* It has been held, howev¬ 
er, that where live stock arrives at its destination 
in good condition and is in good condition when un¬ 
loaded, the burden of proving unreasonable delay in 
spotting the shipment for unloading, whereby the 
stock is alleged to have been injured by the cold, is 
on plaintiff shipper.^ 9 

In the case of perishable food products^ it has 
been held that where plaintiff has shown an unrea¬ 
sonable delay, the bad condition of goods, which 
were in good condition when accepted for shipn 
ment, will raise the question as to whether the car¬ 
rier exercised the degree of care required of it.^® 
It has also been held m an action for damages caus¬ 
ed by alleged unreasonable delay in the shipment of 
perishable goods that, while the burden is on plam- 
liff to show that there was an unreasonable delay, 


2a. Mo.—Holland v. Atchison, etc., ^ 
R Ck), 114 S.W 61. 133 MoApp. 
694—Heton v. Chicago, etc., R Co, 
102 S,W. 575, 125 MoApp. 223. 

23. Mo—Smothers v. Chicago, R. L 
& P. Ry Co , App . 15 S W.2d 884— 
Harrison v. Chicago & A. R Co, 
239 SW. 871, 209 MoApp 526— 
BaJker v. Schaff, App., 221 S W. 743 
—Gilbreath v. Atchison, T. & S 
P R R, App., 217 S,W. 636. 

failure to expl^^in 

If carrier attempts to explain re¬ 
peated delays in transportation of 
shipment and explanation fails, ear¬ 
ner IS liabla—Smothers v. Chicago, 
R. I. & P. By. Co., MoApp., 15 S.W. 
2d 884. 
iVany delays 

In an action by a shipper of cattle 
for damages caused by several un¬ 
explained delays in transit, some oth¬ 
er delays being caused by unsuccess¬ 
ful attempts to make a coupling with 
a snowplow to show that delays were 
unavoidable, the burden is on the 
carrier to prove that the delays were 
unavoidable—Gilbreath v. Atchison, 
T. & S P. R. B.. MoApp.. 217 SW 
636. 

24. Mo—Cloyd V. Wabash Ry. Co, 
App., 240 S W. 885—^Baker v. 
Seb^ff, App., 211 SW. 103—Daw¬ 
son Bros. V. Chicago, B, & Q. R. 
Co , App., 194 S W. 743. 

10 C.J. p 302 note 15. 

ConsfemctioiL of statute 
A statute providing that every 
common earner is liable for loss, 
damage, or injury to goods caused 
by delay m transit due to negligence 
while the same is bemg carried by 


it, and further providing that in any 
action to recover for damages sus¬ 
tained by delay the burden of proof 
is on defendant to show that such 
delay was not due to negligence, has 
been construed to mean that, in all 
cases involving mtrastate shipments 
by all common carriers, on proof by 
plaintiff of the delay and that dam¬ 
age or loss has resulted therefrom, 
the burden would then shift to de¬ 
fendant to show that such delay 
was not due to its negligence—Cun¬ 
ningham V. Chicago & A. R. Co., Mo, 
215 S.W. 5—Arky v. Wells Pargo & 
Co. Express, Mo.App, 229 S.W- 824 

Express company 

Rev.St.l919 § 10449, providing that, 
on proof by plamtiff shipper of delay 
and damages caused thereby, the 
burden of proof shifts to defendant 
carrier to show that the delay was 
not due to its negligence, includes 
express companies.—Arky v. Wells 
Pargo & Co. Express, Mo App, 229 
SW. 824. 

Mot applicable to interstate shipment 
In action for delay in mterstate 
shipment of live stock, burden of 
proving that delay was occasioned 
by defendant’s negligence was on 
plaintiff, notwithstanding Daws 1913 
p 177, making proof of unreasonable 
delay prima facie evidence of neg¬ 
ligence, the burden of proof being 
a matter of substance, and hence 
governed, as to interstate shipments, 
by the federal laws, and not the 
state laws.—^Baker v. Srhaff^ Mo. 
App, 211 SW 103. 

25. N.H—Wood V. Boston & M. R 
R., 98 A 480, 78 N.H. 207. 

A9A 


26. Ala—Douisville & N R Co v. 

Kinney, 127 So. 802, 221 Ala 48 
Okl—Chicago, R I & P. Ry. Co v 
Garrison, 38 P.2d 502, 169 Okl 
634—St Douis & S. P. By. Co v 
May, 236 P. 888, 110 Okl 170— 
Eastern Elevator Co. v. Atchison, 
T. & S. P. Ry. Co., 219 P. 332. 93 
Okl. 20. 

JPtima fade case made out 

Shipper suing railroad for delay in 
movmg cattle to market makes out 
prima facie case of negligence, suffi¬ 
cient to go to jury on showing that 
cattle did not reach market m rea¬ 
sonably sound condition in time or¬ 
dinarily required to transport such 
shipment to destination.—St. Douis 
& S P By. Co. v. May, 236 P S8S. 
110 Okl. 170 

27- Okl.—Chicago, R I & P By. 
Co. V. Garrison, 38 P 2d 502, 169 
Okl. 634. 

28. Iowa—^Riddle v. Chicago, B & 
Q R Co., 210 NW 770, 203 Iowa 
1232. 

29. Utah—Smart v Oregon Short 
Dme R Co. 183 P 320, 54 Utah 
606. 

Burden to show pro'^^jnnte causation 
In an action against a earner for 
damages to sheep from delay in plac¬ 
ing cars m position for unloadmg, 
the burden was on shipper to prove 
the carrier's negligence in delaying 
the unloadmg too late in the day, 
so that the sheep were chilled, was 
the proximate cause of their loss — 
Smart v. Oregon Short Dme R. Co, 
183 P 320, 54 Utah 606. 
aOi Mich.—A P Young & Co v. 
Grand Rapids & L R. Co, 167 N. 
W. 11, 201 Mich. 39. 
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this burden is prima facie met, unless the state of 
the pleadings changes the rule, if it is shown that 
the goods were injured during transportation, 
whereupon the burden is cast on defendant carrier 
to show want of liability on account of negligent 
delay or for any other cause.^! 

(3) Damages 

One seeking to recover special damages for breach 
of a carriage contract must show that damages were 
within the contemplation of the parties. A carrier rely¬ 
ing on a requirement in the contract requiring the ship¬ 
per to give notice of claim for damages must prove the 
contract, its reasonableness, and its breach by the ship¬ 
per. 

As Stated in Corpus Juris, which has been quoted 
as authority therefor,^^ one who seeks to recover 
special damages for breach of a contract of car¬ 
nage must show that such damages were within the 
contemplation of both parties to the contract ,^3 
otherwise, he can recover only such damages as m 
the usual course of things flow from the breach.^^ 
He must also show notice to the carrier at the time 
of the shipment of special circumstances from which 
said damages might arise.^^ 

Want of notice of damages. If the carrier relibs 


on a contract requiring the shipper to give notice 
of claim for damage, the burden is on the carrier 
to prove such contract, and to show that it is rea¬ 
sonable,^® and that the shipper failed to comply 
with the requirement.®^ 

§ 217. Admissibility of Evidence 

a. In general 

b. Matters of defense or mitigation 

c. Damages 

a. In General 

General rules of evidence in negligence cases govern 
the admissibility of evidence in actions against a car¬ 
rier for negligent delay in transportation. 

The admissibility of evidence to show negligence 
in actions of this character is controlled by the 
rules governing proof of negligence generally;®® 
the inquiry should be limited to whether there was 
negligence after the carrier accepted the ship¬ 
ment.®® On the question of defendant’s negligence 
and unreasonable delay, evidence is admissible to 
show the actual time consumed in the shipment in 
controversy,'*® the distance between the initial and 
terminal points,^! that the time consumed m trans- 
portmg the goods was tmusually long,^® and the ex- 


31. Ala—H. J Crenshaw & Co. v. 
Seaboard Air Line Ry. Co., 121 So 
736, 219 Ala. 206. 

Where no injury is shown. 

Burden of showingr unreasonable 
delay in shipment remained on plam- 
tif^ where injury to goods during 
transportation was not shown — 

J- Crenshaw & Co. v. Seaboard Air 
Line Ry. Co., 121 So. 736, 219 Ala. 
206. 

32. Mont—Sankey v. Chicago, M. & 
St. P. Ry. Co., 198 P. 544, 60 Mont. 
242. 

33. Okl —^Missouri, KL & T R Co v 
Foote, 149 P. 223, 46 Okl. 578 

10 C J. p 302 note 20. 

Glot^inCT purchased because of delay 
The burden of proving the value 
of clothing purchased because of de¬ 
lay m delivering a trunk at the time 
of delivery is on the plamtiff, and 
not on defendant, to show in mitiga¬ 
tion of damages —^Lichterman v. Bar¬ 
rett, 157 N.Y S. 882. 

34- Mont—Sankey v. Chicago, M. 
& St. P. Ry. Co, 198 P 544, 60 
Mont. 242 

10 C J. p 302 note 21. 

35- Mont—Sankey v. Chicago, M. & 
St. P. Ry. Co., supra. 

10 C J p 302 note 22. 

36- Mont.—Wall v. Northern Pac 
R. Co., 145 P. 291, 50 Mont. 122. 


37- Ga—^Davis v. MDizell, 120 SB 
690, 31 Ga.App 439—Southern Ry 
Co. v. Bunch, 109 SB. 523. 27 Ga 
App. 689 

10 C J. p 302 note 19. 

Suit ou the tort 

Where the consignee does not sue 
on the express contract evidenced by 
the bill of lading, but on the tort 
by the earner of his breach of duty 
to transport withm a reasonable 
time, and on the custom of the car¬ 
rier to notify the consignee immedi¬ 
ately after the arrival gf the goods 
at their destination, and where the 
earner sets up the bill of lading 
with a provision requiring notice 
of loss to be given to the earner, 
the burden lies on the carrier to 
further sustain its affirmative plea 
and defense by showing the failure 
of plaintiff to give the notice as re- 
qulied—Southern Ry. Co. v. Bunch, 
109 SB. 523. 27 Ga.App 689. 

3a. Md—Stevens v. Northern Cent 
Ry. Co, 98 A. 551, 329 Md. 215 
10 C J p 302 note 24. 

Taxilfs and rate schedules 

(1) Rate schedules of an interstate 
earner on file with the interstate 
commerce commission are admissible 
in an action for delay of an inter¬ 
state shipment on the issue of the 
validity and effect of a limitation of 
liability in the bill of lading.—South¬ 
ern Bxpress Co v Byers, 36 S.CL 
410, 240 U S. 612, 60 L.Ed. 825, L I 
R.A1917A 197, reversing Byers v | 
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Southern Express Co, 81 S.B 741, 
165 N.C. 542. 

(2) Where bill of lading was ex¬ 
pressly made subject to classifica¬ 
tion and tariffs, exclusion, in action 
for negligent delay in transportation 
of live stock, of portions of published 
tariff and classification requiring sep¬ 
aration, by partitions, of different 
kinds of stock in same car, is error. 
—Central of Georgia Ry. Co. v. Gnn- 
er & Rustm, 127 SB. 878, 33 GkiApp. 
705. 

Fropea: matters of inquiry 

In an action for delay in transpor¬ 
tation of goods, the time ordinarily 
required for carnage, preparations 
by the earner, the freight dispatch¬ 
ed, the character of the freight, the 
information given to the shipper, 
or particular reasons for speedy 
transportation and delivery, and km- 
dred circumstances are admissible.— 
Stevens v. Northern Cent Ry Co., 98 
A. 551. 129 Md. 215—^10 CJ. p 302 
note 23. 

39- Mo —^Fairley v. Chicago, R L 
& P Ry Co, App. 32 S.W.2d 109 
—Strother v. Atchison, T & S F- 
R. Co., App. 212 S.W. 404 

4<k Mich.—A F Young & Co. v- 
Grand Rapids & I. R Co, 167 N.W. 
11, 201 Mich. 39. 

41. Mich —A F. Young & Co. v. 
Grand Rapids & I R. Co., supra. 

431 U.S—Southern Pac. Co. v. Ar¬ 
nett. Utah, 111 F. 849, 50 GC-A. 17. 
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ict quantum of the wrongful delay.^* Likewise, ev- 
dence of the usual or customary time in running 
irains from the point at which the shipment was 
nade to its destination is admissible,^^ even over 
±e lines of other carriers,^® provided it is given 
by witnesses properly qualified to testify on the sub¬ 
ject.'*® Evidence as to the time consumed by cer¬ 
tain prior or subsequent shipments of similar freight 
over defendant’s road is admissible,provided the 
conditions are shown to be the same.*® The fact 
that the shipments as to which testimony was given 
were made several years before does not render the 
testimony inadmissible for remoteness,*® the dif¬ 
ference in time affecting only its weight.®® 

On the question of the unreasonableness of the 
delay, evidence of information given by the car¬ 
rier’s agent as to when the shipment would reach its 
destination is admissible,®^ such evidence not being 
a showing of a special contract or a varying of the 


contract sued on®^ or of a promise to extend great¬ 
er favor to plaintiff than those enjoyed by the pub¬ 
lic.®® Where no contract to deliver a shipment 
at a definite time is pleaded, an agreement to deliv¬ 
er at a time certain is inadmissible where the bill 
of lading simply provides for reasonable dispatch.®* 
Furthermore, it has been held that an alleged oral 
agreement by defendant’s local agent to make cer¬ 
tain connections so that a live stock shipment would 
arrive early at its destination should be excluded 
where the action is for negligent delay and not for 
deception.®® 

Admissibility of evidence in actions for loss or in¬ 
jury generally and including loss or injury by delay 
see infra § 255. 

b. Matters of Defense or Mitigation 

Defendant may introduce any relevant and material 
evidence to establish his defense. 


43. N.C —Harper Furniture Co v. 
Southern Express Co., 57 SE. 458, 
144 N.C. 639. 12 AnnCas. 924. 

44. Md—Stevens v. Northern Cent. 
Ry. Co, 98 A. 551, 129 Md, 215 

Mich—A F. Young & Co. v. Grand 
Rapids & I. R. Co.. 167 N.W. 11, 
201 Mich 39 

Tex.—^Internalional-Great Northern 

R. Co V Shaw & Stumberg, Civ. 
App, 45 SW2d 759—Baher v. Hol¬ 
man, Civ.App., 196 SW. 728. 

10 C J. p 303 note 26. 

Schedules 

In action for delay in delivery of 
wax beans to market, schedules 
showing the usual time necessary for 
transportation to market were ad¬ 
missible—Stevens v Noithern Cent 
Ry. Co.. 98 A. 551, 129 Md. 215. 

45. N J —Engemann v. Delaware, D. 
& W. R. Co.. 97 A. 152, 88 N J. 
Law 451. 

Tex—^Baker V. Holman. Civ App., 196 

S. W. 728. 

Some evidence 

Time required by carrier other 
than defendant to transport goods 
between two points is some evidence 
of time that ought to be taken by 
defendant —^Engemann v. Delaware, 
L. & W R. Co. 97 A. 152, 88 N. 
J.Law 451 

48. Tex.—^Baker v. H6lman, Civ. 

App., 196 SW. 728. 

10 CJ. p 303 note 27 
Saffideut basis for evideiLce 

In suit for shrinkage of cattle 
shipped, from delay, testimony was 
admissible of usual time for such 
shipments, although given by wit¬ 
ness who had accompanied only ship¬ 
ment in suit over the railroad in¬ 
volved, it appearing he had accom¬ 
panied other shipments between such 


points over another route, and that 
the agent routed the shipment in 
suit upon application for most di¬ 
rect route—Baker v Holman, Tex. 
Civ App , 196 S.W. 728. 

Where based ou limited experience 
Shipper’s evidence of timd requir¬ 
ed for previous shipments based on 
his own limited experience held of 
little evidentiary value to prove un¬ 
reasonable delay at the time in ques¬ 
tion —^Murphy v lllmois Cent. R. 
Co, 238 Ill App. 553. 

47. Minn—^National Elevator Co. v. 
Great Northern Ry. Co., 170 NW. 
515, 141 Minn. 407. 

Tex—St. Louis Southwestern Ry. Co. 
of Texas v. York, Civ.App., 252 S. 
W. 890. 

Prior shipment 

In action for damages for delay m 
shipment o£ cotton under a contract 
to deliver wilhm forty-eight hours, 
where the earner defended on the 
ground that due to an embargo the 
shipment could not be made within 
the time agreed, there was no error 
in receiving evidence that defendant 
shipped other cotton from the place 
of consignment to destination prior 
to actual shipment of plaintifTs cot¬ 
ton.—St. Louis Southwestern Ry. Co 
of Texas v. York, Tex Civ.App, 252 
S.W. 890 

Subsequent shipments 

In action against a carrier for 
damages from delay in delivering a 
carload of wheat, evidence of time 
taken by five other shipments be¬ 
tween same pomts within two 
months after the shipment involved 
was competent as to the usual and 
reasonable tune.—National Elevator 
Co. 'v. Great Northern Ry. Co., 170 
N.W. 515, 141 Minn. 407. 

48. Ind.—Wells Fargo 8c Co. Ex¬ 
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press V. Allbright. 133 N-E 753, 
78 Ind App. 574. 

10 C J. p 303 note 30. 

Wax time and peace timc» 

In action for damages by delay 
in express shipment m 1917, a war 
year, plaintill’s testimony as to aver¬ 
age time for such shipments at time 
of trial in 1920 was erroneously ad¬ 
mitted—Wells Fargo & Co Express 
V. Allbright, 133 NE 753, 78 Ind. 
App. 574. 

49. Tex—^Pecos, etc, R. Co v Dm- 
widdie. Civ App, 146 SW. 280. 

10 CJ. p 303 note 28 

50. Tex—^Pecos, etc, R Co v. Gray’, 
Civ.App., 145 S.W. 728 

51. U S —Southern Pac Co. v. Ste- 
phany. Cal., 255 F. 679, 167 CCA 
55 

Iowa—^Heisel v. Minneapolis & St L 
R Co., 171 N.W. 177, 185 Iowa 
885 

Where the hill of lading required 
the carrier to transport the goods 
with reasonable dispatch, it was not 
error, in an action for delay, to ad¬ 
mit testimony of the shipper that he 
was told by defendant’s clerk, 
through whom the shipment was 
made, when it would reach its des¬ 
tination—Southern Pac Co v Ste- 
phany, CaL, 255 F. 679, 167 C.CAl 
55 

52. Ga—Central of Georgia Ry. Co 
V. Griner & Rustin, 127 SE 878, 
33 GaApp. 705 

53- Iowa—^Heisel v Minneapolis & 
St. L R. Co., 171 N.W. 177, 185 
Iowa 885 

54. Mo—^Parsons v. Chicago, B. & 
Q R. Co., App, 300 S.W. 324. 

55. Iowa—^Hill v. Minneapolis & St. 
L R. Co., 161 N.W. 444, 179 Iowa 
40^. 
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Evidence admissible. Defendant may introduce 
evidence as to the schedule and ordinary time re¬ 
quired for transport between the points involved in 
the case, although evidence as to other shipments 
than the one in controversy will be excluded if the 
bearing is too remote.®® Defendant may thus show 
also that it did not run freight trains on Sunday 
between specified points on the route of transpor¬ 
tation as a matter to be considered by the jury in 
determining whether or not the delay which mclud- 
ed a Sunday was excusable;®*^ but so-called sched¬ 
ules offered by defendant which were in fact mere 
oral directions agreed to by its officials in informal 
conference and not filed or published are properly 
excluded.®® 

Defendant may show’ that before entering into the 
contract of shipment the shipper was notified of 
the conditions that would prevent prompt ship¬ 
ment,®® but where defendant failed to give notice, 
at the tune the shipment was accepted, of condi¬ 
tions likely to cause delay,®® or where it failed to 
show that these conditions were unforeseeable or ac¬ 
cidental,®^ evidence of such conditions is madmissi- 
ble. 

Since the law forbids a carrier to grant any ship¬ 
per a preference, defendant’s evidence tending to 
prove that in fhe handhng of the shipment in ques¬ 
tion defendant took into consideration the rights of 
other shippers loading and unloading should be ad¬ 
mitted.®® 


Where material and competent on one of the 
issues in the case, evidence as to the limited fa¬ 
cilities of the carrier is admissible.®® To rebut the 
imputation of the earner’s neghgence in failing to 
have its employees ready to make heavy repairs at 
night when the need therefor was discovered, evi¬ 
dence that other railroads operating where the de¬ 
lay occurred did not keep their employees on hand 
at night is admissible.®^ Defendant’s evidence 
tending to show when in the usual course of its 
business switching crews were at work should bo 
admitted when material.®® 

A carrier guilty of delay and rough handling in 
transporting cattle for pasturage may show that the 
cattle, although injured, soon recovered.®® That a 
like shipment made the following day over the same 
route from the same place to the same destination 
arrived a day earlier is admissible to meet the de¬ 
fense of unavoidable delay caused by the burning of 
a bridge.®^ 

Evidence inadmissible. Defendant’s evidence of 
the time consumed in transit between the points in¬ 
volved in isolated instances is inadmissible, in the 
absence of a showing of the circumstances sur¬ 
rounding such shipments ®® To show unavoidable 
delay on the day of the injury, it has been held that 
evidence of a congestion of traffic several days pre¬ 
vious thereto is not admissible.®® Where it was 
shown that the shipper’s cattle were held in defend¬ 
ant’s pens for four days, evidence that other owners 


56. Md—American Ry. Express Co 

V. Peninsula Produce Exch., 121 A 

240, 142 Md. 422. 

Testiinoiiy of shipper’s ag’ent 

In action agrainst an express com¬ 
pany for failure to transport and 
deliver a carload of strawberries 
with reasonable dispatch, evidence 
of shipper’s agront familiar with the 
usual running time for carload ship¬ 
ments by express as to the schedule 
time for arrival of the train to which 
the car of berries was attached, and 
the usual and ordinary time con¬ 
sumed in trip to pomt of destina¬ 
tion, was competent.—American JEly 
Express Co v. Peninsula Produce 
Bxch, 121 A- 240, 142 Md. 422. 

Too xemote 

In action for delayed transporta¬ 
tion of a carload of berries intend¬ 
ed for market, evidence that other 
cars were placed on the delivery 
track at the same time as plaintifC's 
car, and were unloaded for the morn¬ 
ing market, and that no claim was 
filed with the company on account 
of those cars, held too remote, in 
absence of evidence showing con¬ 
tents of such cars, and when such 
were sold, and with what result.— 


American Ry. Express Co. v. Penin¬ 
sula Produce Exch., 121 240, 142 

Md, 422. 

57. Tex —^Missouri, etc., R Co v. 
Howell. 126 SW. 899, 59 Tex Civ. 
App 250. 

58. Mo—hlcEall V. St. Liouis & S 
F. R. Co., App, 185 SW. 1157. 

Buie of railroad inadmismble 

In an action for delay m shipment 
of cattle, testimony as to a rule of 
the railroad as to period of time to 
be given for transportation of live 
stock from point where plainlilt’s 
cattle were alleged to have been neg¬ 
ligently delayed to the point to 
which such cattle were shipped held 
not admissible, since such testimony 
does not tend to either prove or dis¬ 
prove that the railroad was guilty 
of negligent delay in transpoitlng 
cattle—Wilkins v. Gulf, C. & S F. 
Ry. Co, Tex.CivApp., 260 S.W. 214. 

59. Tex—Sterling v. St. Louis, etc, 
R. Co, 86 SW. 655, 38 Tex Civ 
App 451. 

80. Ga.—^Payne v. Cheshire, 108 S.E 
207, 27 GaApp. 324 
Ill—Conover v Wabash Ry. Co, 
208 111 App. 105. 
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61- Ga.—^Payne v. Cheshire, 108 S E. 
207, 27 GaApp 324. 

62. Minn —Allegrezza v. Great 
Northern Ry Co., 221 NW. 428, 
175 Minn 374. 

63. Iowa—^Dunnegan & Briggs v. 
Chicago, R. I & P. R. Co., 211 
NW. 364, 202 Iowa 787. 

64- Tex.—Ft. Worth & D C Ry. 
Co. V. Gatewood. Civ App, 185 S 
W. 932, affirmed Gatewood v Ft 
Worth & B C. Ry. Co, 232 SW 
493, 111 Tex. 291. 

65- Minn—Allegrezza v. Great 
Northern Ry. Co, 221 N.W 428, 
175 Minn 374. 

66. Tex —^Houston, etc, R. Co. v. 
Lindsey, Civ App., 175 S.W. 708— 
Missouri, etc, R Co. v. Mulkey, 
Civ App, 159 SW 111. 

67. Va—Norfolk, etc, R, Co v. 
Steele, 86 S.E. 124, 117 Va. 788 

68. Tex—Wilkins v. Gulf, C & S. 
F. Ry. Co., Civ App., 260 SW. 214. 

69. Ky—Louisville, etc, R Co. v. 
McClmtock, 152 S.W. 253, 161 Ky. 
455. 
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of cattle had sometimes voluntarily left them in de¬ 
fendant's pens, while making arrangements to sell 
them, was properly excluded, where it appeared that 
plaintiffs were insisting upon prompt shipment.^® 
Where plaintiff sues the carrier for goods delivered 
to it and injured in its warehouse before being 
shipped, claiming that it should have been shipped 
before the injury occurred, defendant's evidence 
that other shippers of the same commodity, injured 
at the same time, told it to ship the goods anyway 
is incompetentIf the carrier has unconditionally 
agreed to transport within a gpiven time, it cannot 
excuse nonperformance by alleging and proving an 
excuse which would otherwise be sufficients^ 

Contnhutory negligence. On the question of the 
shipper's contributory negligence evidence as to the 
customary time for unloading a car of damaged 
fruit is admissible as bearing on the question wheth¬ 
er the shipper proceeded with proper dispatch 
and where the carrier relied on the contributory 
negligence of plaintiff in failing to present the bill 
of lading, and the evidence showed that when the 
goods arrived at the point of destination the carrier 
charged the freight on them to plaintiff and accept¬ 
ed payment for the freight without the presentation 
of any bill of lading, evidence that it was not the 
custom of plaintiff to present bills of lading was ad- 
missibleS^ 

c- Damages 

Evidence material and relevant to the issue of the 
damages suffered by the plaintiff is admissible. 

70- Tex.—^Texas. etc, R. Co. v. Les¬ 
lie, 131 SW. 824, 62 Tex.Civ.App. 

380. 

71- N.C .—Lovelace v. Atlantic Coast 
Line R. Co, 89 S.E. 797, 172 NC 
12 . 

Tobacco shipment 

Where tobacco delivered to a car¬ 
rier and placed in a warehouse was 
injured by water on the following 
day and the shipper sued, claiming 
that it should have been transported 
on the day it was received by the 
carrier, defendant’s evidence that 
after the tobacco had been injured 
several tobacco shippers told car¬ 
rier to ship the tobacco anyway, is 
incompetent as not lending to de¬ 
feat plaintiff’s contention that the 
carrier was negligent in not ship¬ 
ping the tobacco on day of deliv¬ 
ery.—^Lovelace v. Atlantic Coast Line 
R Co., 89 SB. 797, 172 NC. 12. 

72. Mo.—Russell Grain Co. v. Wa¬ 
bash R. Co.. 89 SW. 908, 114 Mo. 

App. 488—Gann v Chicago Great 
Western R Co, 72 Mo App 34 

73L Minn—B. Presley Co v Illinois 
Cent. R. Co., 139 N.W, 609, 120 
Mmn. 295. 


Evidence admissible. It is always competent to 
show knowledge by the contracting parties to a 
written contract of the circumstances on the basis 
of which the contract was made, for the purpose of 
showing what was within the contemplation of the 
parties in making the contract, whether a party 
seeks to recover general or special damages ;75 thus 
evidence tending to throw light on the preliminary 
negotiations between plaintiff and defendant carrier 
and to explain the notice of special damages given 
to defendant is admissible.*^® As a basis for the re¬ 
covery of special damages, knowledge on the part 
of the carrier of circumstances requiring prompt 
shipment may be shown from circumstances in the 
case and need not be proved by direct and positive 
evidence of the communication of such circumstanc¬ 
es to defendant 

Any evidence which tends to throw light on the 
nature and to some extent the degree of depriva¬ 
tion suffered by the shipper owing to the carrier's 
negligence in delaying the goods shipped is rele¬ 
vant to the issue and admissible.*^® On the question 
of damages caused by unreasonable delay of goods 
shipped for sale, evidence of the difference between 
the market value at the time the shipment arrived 
and the market value at the time it should have ar¬ 
rived, if transported with reasonable dispatch, is 
admissible*^® and necessary, as shown supra § 215 d 
The admission of evidence of the market price of 
the goods shipped at a different place from its des¬ 
tination is not improper where it is shown that the 

78- Ala—^Louisville & N R Co. v 
Jones, 99 So 919, 211 Ala. 158 
N C —^Hamll v. Seaboard Air Line 
Ry. Co, 107 S.E 136. 181 N C. 315 
S.C—^Piero V. Southern Express Co, 
88 SE. 269, 103 SC. 467. 

10 C.J. p 304 note 46. 

Oxiglnal accouiLt of sale 

In an action for delay in trans¬ 
porting wax beans to market, orig¬ 
inal account of sales of car contain¬ 
ing them was admissible —Stevens 

V. Northern Cent. Ry. Co, 98 A. 551, 
129 Md. 215. 

Probability of wi^-nj-ng- prize money 
In an action for delay in trans¬ 
portation of hogs to be exhibited, 
evidence showing probability of 
plaintiff having won prize money is 
admissible —Kansas City, M & O 
Ry. Co V. Bell, Tex Civ App, 197 S. 

W. 322 

79. Ala.—^Louisville & N R. Co v. 

Jones, 99 So. 919, 211 Ala 158 
Md.—Stevens v. Northern Cent. Ry. 

Co\ 98 A. 551, 129 Md. 215. 

Or.—^Blackwell v Oregon Short Line 
Ry. Co. 161 P 565, 82 Or. 303. 

10 C.J. p 304 note 47. 


74, Vt—^Johnson v. Central Ver¬ 
mont R Co, 79 A. 1095, 84 VL 486. 

75b Fla—^Florida East Coast Ry Co 
V. Peters. 73 So. 151, 72 Fla. 311, 
Ann Cas 191SD 121 

Mass.—Weston v Boston, etc., R 
Co, 76 N.E 1050, 190 Mass. 298, 
112 AmSR 330. 4 LRA.NS, 569, 
5 Ann Cas. 825. 

76b Tenn —Southeastern Express 
Co. V. Bowers, App., 109 S.W 2d 
851. 

Incomplete evidence 

In action against carrier for delay, 
it may not constitute reversible er¬ 
ror to permit documentary evidence 
consisting of letters and telegrams, 
even if incomplete m itself and in¬ 
sufficient to show notice to defendant 
of special damages, where it tend¬ 
ed to throw light on preliminary ne¬ 
gotiations and to explain subsequent 
notice to defendant —Florida East 
Coast Ry. Co. v. Peters, 73 So. 151, 
72 Fla. 311, AnnCasl918D 121 

77- Md.—^Baltimore, etc, R Co. v. 

Whitehill, 64 A. 1033, 104 Md. 295. 
10 C J. p 304 note 56. 
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market price at the point of destination was con¬ 
trolled by the price at the other place.*® Evidence 
as to the time a delayed shipment was sold at its 
destination is admissible as tending to prove an ele¬ 
ment of damage.*^ 

Evidence that other cattle were unloaded later 
than plaintifFs cattle and sold on the same day is 
admissible on the issue of whether plaintiff cotild 
have sold his cattle on that day and avoided loss by 
the declme of the market on the following day.*^ 

In an action for negligent delay in delivering a 
pnnting press, evidence of the rental value of the 
press and other parts connected with it is compe¬ 
tent ** In an action by a performer against an ex¬ 
press company for delay in shipping a piano needed 
for his show, plaintiffs testimony as to the differ¬ 
ence in the earnings of his show without the instru¬ 
ment and the earnings with it in like towns is ad¬ 
missible to show actual damages.*^ 

Deterioration in the intrmsic value of the goods, 
due to the delay, such as by shrinkage in weight of 
livestock, being an element of damages, may be 
shown but for this purpose only the best evi¬ 
dence is admissible,*® and evidence as to shrinkage 
wiU be excluded if it is too remote or speculative.**^ 


In an action for damage to live stock in transpor¬ 
tation, where plaintiff testifies concerning the time 
taken in different parts of the transit, it is error on 
cross-examination to exclude a question as to wheth¬ 
er the stock after being held at a certain place for 
several months was not sent on to its destination 
and delivered to the consignee on the original bill 
of lading, since such evidence would affect the 
measure of damages for unreasonable delay.** Ev¬ 
idence of extra expense caused by the delay for 
feed of live stock at destination and at another mar¬ 
ket to which they were reshipped on account of the 
fall in the market during the delay is admissible,** 

Evidence as to the amount of freight collected on 
the shipment is admissible, since unless the freight 
charges were paid they would have to be deducted 
from the amount of damages allowed for the delay 
in shipment*® 

Evidence inadmissible. Immaterial evidence as 
to damages is, of course, properly excluded.*^ Evi¬ 
dence of the condition of the market on a designated 
day IS immaterial and inadmissible, where the goods 
would not have arrived in the usual course of transit 
imtil a later day.*^ It cannot be shown that plaintiff 
had contracted for the sale of the goods at destina¬ 
tion, and that they were refused because not such as 


80. Ark—St. Louis-San Francisco' 
Ry. Co. V A B Jones Co., 260 
S W. 34, 163 Ark. 429. 

81- SC—Van Fpps v. Atlantic 
Coast Line R. Co., 89 S E, 1035, 105 
S C. 406. 

ISTotice to caxiiex*s agent 

In an action for negligent delay 
in transporting a shipment of beans, 
evidence that plaintiffs informed ear¬ 
ner's agent as to the time they were 
to be sold at destination was ad¬ 
missible, as tending to prove an ele¬ 
ment of damage—^Van Epps v. At¬ 
lantic Coast Line R. Co., 89 S E 
1035, 105 S.a 406. 

82. Tex—^Fort Worth & D. C. Ry. 
Co. V. Dillehay, CivApp., 297 S.W. 
487. 

83. N C —^Harrill v. Seaboard Air 
Line Ry. Co., 107 S.E. 136, 181 
N.C. 315 

84. S.C—^Piero v. Southern Express 
Co.. 88 SE. 269, 103 SC. 467. 

85- Or—^Blackwell v. Oregon Short 
Line Ry. Co., 161 P. 565, 82 Or 
303 

1*0 C.J. p 304 note 51. 

€k>uditio]i. of caittle at both points 
In action for damages based on 
unreasonable delay in delivery of in¬ 
terstate shipment of cattle on 
through bill of lading m which plain¬ 
tiff sought damages based on value 
at destination at the time they 
should have arrived, it was proper 


to show the condition of the cattle 
when loaded and at their destination, 
and to admit testimony as to their 
market value —^Louisville & N. R. 
Co. V. Jones, 99 So. 919, 211 Ala, 
158. 

88. Pa—Keller v. Pennsylvania R. 

Co, 17 PaDist. 920. 

Commission company’s account sales 
In suit for shrinkage of cattle 
shipped from delay, the account sales 
rendered by commission company 
selling the cattle at destination was 
inadmissible to show weight when 
sold, such account sales not being 
pi oven by commission company.— 
Baker v. Hoinian, TexCivA.pp., 196 
S.W. 728. 

87- Tenn.—Tennessee Cent. Ry. Co. 
v. Vance, 3 TennApp. 152, 

SSpcculative estimate 

In an action to recover damages 
for delay in a shipment of hogs 
where the only evidence to prove 
shrinkage was that the hogs shipped 
were a part of a larger drove and 
that the hogs that were not ship¬ 
ped had gained a pound a day and 
therefore it was estimated that these 
hogs had gained a pound a day held 
too remote and speculative and not 
admissible for the purpose of prov¬ 
ing the shrinkage.—Tennessee Cent 
Ry. Co. V. Vance, 3 TennApp 152. 

88. Ill.—^Burtless v. Oregon Short 
Line R. Co, 180 111 App. 249. 
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89- Tex—St Loais. etc., R Co. v. 
Gunter. 99 SW. 152, 44 Tex Civ. 
App 480. 

90- Tex.—^Missouri, etc, R. Co. v. 
Jarrell, 86 S.W. 632, 38 TexCiv. 
App. 425- 

91. Copy of rates 

In shipper’s action against express 
company for negligent delay, certi¬ 
fied copy of rales of company, on file 
with interstate commerce commis¬ 
sion held inadmissible, the shipper 
not suing for a total loss but for 
damages caused hy negligent delay 
and the agreed value of the ship¬ 
ment shedding no light on such in¬ 
quiry—Southern Express Co v. Ma¬ 
lone, 78 So. 408, 16 Ala App. 114, cer¬ 
tiorari denied 78 So. 990, 201 Ala. 700. 

Effect on. market value 

In action for damages to shipment 
of strawberries, where contract did 
not require delivery in time for spe¬ 
cial market and there was no delay 
in transportation, objection to ques¬ 
tion as to effect on market value of 
berries, that arrived after usual 
market hours, was properly sustain¬ 
ed, and in any event was without 
error where same testimony was sub¬ 
sequently admitted—^Peninsula Pro¬ 
duce Exch. V American Ry. Express 
Co., 128 A 403, 147 Md 424 

92- Tex.—Gralveston, etc., R. Co. v. 
Noelke, 125 S.W. 969, 58 TexCiv- 
App. 347. 
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had been represented, and not for, or on account of, 
their condition, as such testimony does not tend to 
show the amount or limit of damages suffered.^^ 
Evidence as to profits lost by the carrier’s delay in 
delivery is inadmissible where the profits would de¬ 
pend upon uncertain, conditional, and indetermin¬ 
able circumstances.94 

§ 218- - Weight and Sufl&ciency of Evi¬ 

dence 

General rules control as to the weight and sufficiency 


13 C.J.S. 

of the evidence in actions of the character under con¬ 
sideration. 

The general rules applicable to the weight and 
sufficiency of evidence in civil actions generally ap¬ 
ply in actions to recover damages caused by unrea¬ 
sonable delay in transportation.®^ In the notes be¬ 
low are found cases in which the courts have held 
the evidence to be suffiaent or to be insufficient to 
support a verdict or judgment for plaintiff®® or for 
defendant,®^ or to show that the shipment was 
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93L Tex.—Gulf, etc., K, Co. v. Mc- 
CorguodaJe, 9 S.W. SO, 71 Tex. 41, 
94i N C.—Sharpe v. Southern R. Co., 
41 SE. 799, 130 N.C. 613. 

Special profit 

Where, in an action against a 
railroad for negligently failing to 
deliver machinery, which caused the 
shutting down of a flouring-mill, the 
complaint did not allege nor the evi¬ 
dence show that any definite profit 
was lost, nor that the contract was 
such as to inform defendant that 
any loss of special profit would en¬ 
sue, It was error to admit evidence 
showmg what the special profit 
would have been during the time the 
mill was shut down, as the proper 
measure of damages was the legal 
interest on the capital mvested, and 
such other damages as were the di¬ 
rect and necessary result of defend- 
ant*s negligence —Sharpe v. South¬ 
ern H. Co, 41 SE 799, 130 N.C. 
613. 

95- Ark.—Hines v. Helena Cotton 
Oil Co, 227 S.W. 418, 147 Ark 328 
Mont—^Morgan v. Hines, 211 P. 778, 
65 Mont. 306= 

10 C J. p 304 note 57, p 305 note 58. 
Preponderance necessary 

In action for unreasonable delay 
in transportation of car of cattle, 
shipper must show by preponderance 
of evidence negligence and that car 
was delayed in transit longer than 
usual and customary time for trans¬ 
portation.—Nashville, C. & St. L Ry. 
V. Davis, Tenn App., 114 S.W 2d 830 

90. Evidence hdd so-ffleient to sup¬ 
port verdict 

(1) In general. 

Ark—^Hines v. Helena Cotton Oil Co., 
227 SW. 418. 147 Ark. 328. 

Ga—Atlantic Coast Line R Co. v. 

Tifton Produce Co., 194 S.E. 72, 
' 56 GaApp. 776. 

Ky.—^Louisville & C. Packet Co. v. 
Bottorff. 77 S.W. 920, 25 Ky.L 
1324. 

Me —Stockman v. Boston & M. R. R., 
102 A 560, 117 Me. 35 
Neb—^Petsch & McDonald v. Hines, 
192 N.W. 963, 110 Neb. 1. 

Okl.—St. Louis & S. P. Ry Co. v. 

May, 236 P 888, 110 Okl 170. 

S.D.—Lerum v. Chicago, M. & St. P. 


Ry. Co, 172 N.W. 878, 42 S D 
103. 

Tex.—^Lancaster v Johnson, Civ App, 
258 SW. 214—Panhandle & S. P 
Ry. Co V. Thompson, Civ App., 
250 SW. 75L 

(2) In an action for damages for 
delay of a shipment of cattle, evi¬ 
dence as to shrinkage of cattle due 
to delay in shipment held sufficient 
to support verdict —^Davis v. Gra¬ 
ham. 225 P. 789, 31 Wyo. 239 

(3) Undisputed evidence showing 
shipment moved on first available 
tram after diversion order did not 
support verdict against carrier bas¬ 
ed on negligent delay—^Missouri Pac 
R. Co. V Cole, 24 S.W 2d 319, 181 
Ark. 1146. 

Evidence hdd insufELcient to support 
verdict 

(1) In general. 

Mo.—Argenbnght v St. Louis & S 
P. Ry. Co, 267 SW. 74. 218 Mo. 
App. 633 

Mont—^Morgan v. Hines, 211 P. 778, 
65 Mont. 306. 

Okl—Wichita Falls & N W. Ry Co 
V. D. Cawley Co., 172 P. 70, 69 Okl 
251. 

(2) In an action for damages for 
delay in transportation of a ship¬ 
ment of horses, evidence held in¬ 
sufficient to support amount of plain¬ 
tiff's verdict—Cohn v Chicago & N. 
W. Ry. Co, 158 NW. 375. 100 Neb. 7. 

(3) In action against railroad for 
delay in transporting stallions 
whereby shipper missed first day of 
sale, evidence held insufficient to 
sustain verdict for plaintiff without 
any showing that stallions such as 
his were sold on first day of sale, 
or that bidders were present to bid 
on such stallions—Elliott v Chicago, 
M. & St. P. Ry. Co., 161- NW. 347, 
38 S.D. 371 

Evidence held sufficient to sustain 
judgment 

(1) In general 

S C —^Diamond v. Southeastern Ex¬ 
press Co, 128 SE 417, 131 SC 
450. 

Tex—^Panhandle & S. P Ry. Co. v 
Thompson, Civ App., 250 S.W. 751 

(2) In suit hy shipper of cattle 
agamst a railroad on account of un¬ 
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reasonable delay in shipment and 
mixture while m transit with other 
cattle, evidence of plaintifC's dam¬ 
ages held sufficient to sustain findi ng- 
and judgment m his favor—^Beh- 
rends v Chicago, R I. & P. Ry Co, 
198 Ill App. 236. 

(3) In an action agamst a com¬ 
mon carrier for negligent delay m 
the mterstate transportation of 
wheat, evidence held to sustain a 
judgment for damages in the sum of 
four hundred twenty-nine dollars and 
six cents.—Chicago. R I. & P Ry 
Co V. Lawton Gram Co, 221 P. 1013, 
94 Okl 289. 

Evidence held insufficient to sustain 
judgrment 

(1) In general 

Okl —St Louis-San Francisco Ry 
Co. V. Herman. 224 P. 508, 98 Okl 
187 

SD—^Petro v. Davis, 195 NW. 504, 
46 SD. 603. 

(2) Judgment agamst carrier for 
failure to deliver potatoes on New 
Tork market m two days held 
against preponderance of evidence 
—Norfolk Southern R Co. v Hud¬ 
gins. 142 SB. 412. 150 Va 229— 
Norfolk Southern R. Co. v. Hudgins. 
112 SB 409, 150 Va 219 

HCere supposition insufficient 

In action for delay in delivery of 
shipment of horses, shippers' testi¬ 
mony as to death of mare from 
lockjaw that, “I suppose that this 
was caused by placing the horses 
in this hot pen and feeding them 
on this coarse sedge grass hay,” 
without evidence as to rc‘al cause of 
mare's death, was insufficient basis 
for judgment of damages, since con- 
ti action of lockjaw from such source, 
being contrary to general rule, 
should have been established by 
something more than mere suppo¬ 
sition—^Pt. Worth & R G Ry. Co v. 
Fleming, Tex.CivApp, 212 SW 233. 

97- Evidence showing d^y caused 
no dams^ge held to support judgment 
for defendant —^Bolher v Missouri 
Pac R Co, 254 P 390, 123 Kan. 44. 
Verdict warranted by evidence 

In shipper’s action against railroad 
for delay in transportation of live 
stock, m which the railroad present- 
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transported within a reasonable time,®* or to show I tablish a negligent^ or an unreasonable^ or wan- 
what is the usual and customary time,®® or to es- I 


ed no evidence, but rested the case 
upon the theory that plaintiff had 
failed to make out a cause of ac¬ 
tion, plaintiff’s evidence held to war¬ 
rant jury ih retumingr a verdict for 
defendant—^Ratliff v. Port Worth & 
R G Ry Co, Tex.Civ.App, 245 S. 
W. 83. 

98. Fxima fame evidence 

proof of earner's delivery of 
freig^ht m usual time according: to 
custom and course of carrier’s busi¬ 
ness IS prima facie evidence of rea¬ 
sonable time as respects carrier’s lia¬ 
bility for unreasonable delay in 
transportation —DNTashville, C. & St- 
Li Ry. V. Davis, Tenn App., 114 S. 
W.2d 830. 

What was reasonable time 

(1) In action against express com¬ 
pany for delay in transportation of 
eggs, evidence as to usual time made 
by passenger trains held insufficient 
to sustain findmg as to what was a 
reasonable time for transportation 
and delivery—Barrett v. Van Pelt, 
45 set 437, 268 U.S 85, 69 DEd. 
857, reversing Van Pelt v. Barrett, 
199 NTS 509. 205 App.Div. 332. 

(2) Evidence merely showing when 
live stock was shipped and received, 
without proof of when it should 
have been received held insufficient 
to show it was not transported with- 
m reasonable time.—Cmcmnati, N O 
& T. P. Ry. Co. V. Gano & Burgess, 
284 S.W 423. 215 Ky. 423. 

99. Evidence insufficient 

In action for delay m transport¬ 
ing live stock, testimony based upon 
two shipments held insufficient to 
show usual and customary time con¬ 
sumed m shipments,—Fort Worth & 
D. C. Ry. Co. V. Helm, Tex.CivApp, 
30 SW2d 492 

1. Evidence showing freedom from 
neglect 

In action for damages for delay 
in transporting a carload of poultry, 
evidence held to show carrier's free¬ 
dom from negligence in shipment of 
poultry delayed m transit by strike 
of its employees —Ross v. Pear- 
Campbell Co., 147 N.B. 720, 88 Ind. 
App 527. 

Evidence held sufficient to sdiow car¬ 
rier’s negligent delay 

(1) In general—Chicago, R. 1. & 
P. Ry. Co v. Cunningham Commis¬ 
sion Co, 192 S W. 211, 127 Ark. 246 

(2) Livestock. 

Ark —Missouri Pac. R. Co. v. Mai> 
Undale, 213 S.W. 777, 139 Ark. 
143. 

Mo—Holland v. Bhnes, App, 234 S 
W. 366 

N.Y.—^Intercontinental Rubber Co v. 
Chicago, B & Q. R Co., 179 N.Y.S 
3. 189 App.Div. 649. 


Tex—Wallace v Gerlach, Civ App, 
249 SW. 895—St Louis, B & M 
Ry Co V Marcofich, Civ App, 185 
SW. 51, affirmed. Com App, 221 S. 
W. 582 

(3) Poultry—Stewart Poultry Co 
V Erie R Co., 163 P. 448, 99 Kan. 
540 

(4) Evidence held to warrant in¬ 
ference that delay m transporting 
and unloading shipment of hogs aft¬ 
er arrival at termmal was due to 
negligence and not to unusual flood 
of business—Smith v. Missouri Pac. 
Ry. Co. Mo App. 183 SW. 701. 

(5) Evidence held sufficient to sus¬ 
tain finding that the carrier was 
guilty of negligent delay in deliv¬ 
ering shipment of poultry at destina¬ 
tion —Vemon v American Ry. Ex¬ 
press Co., Mo.App., 222 SW. 913. 

(6) Evidence sustained finding of 
carrier's negligent delay m ship¬ 
ment of cattle. 

Mo—Gilbreath v. Atchison, T. & S 
P. R R. App, 217 S.W 636. 

Tex.—Gulf, C & S. F. Ry. Co v. 
Russell, Civ App, 27 S.W.2d 608 

(7) Evidence held to authorize 
finding by jury of lack of reasona¬ 
ble care of carrier in transportation 
of car of potatoes, part of which 
froze, in not seasonably keeping 
track plowed, and in not using spe¬ 
cial service to move the car from 
where it was put off, on snowdrifts 
being encountered.—Smith & Hoyt v. 
Bangor & A. R. Co., 98 A, 737, 115 
Me 223. 

Evidence held insufficient to show 
negligent delay 
(1> In general 

Ill—^Mason v Chicago & N. W. R. 

Co, 262 HLApp. 580. 

Mo.—^Burgher v. Wabash Ry. Co, 
App . 217 S W. 854. 

Tenn —^Nashville, C & St. L Ry. 

V. Columbia Produce Co, 12 Tenn. 
App 609. 

Tex—^Hines v. First Guaranty State 
Bank of Aubrey, Civ.App, 230 S. 

W. 764. 

(2) In a suit to recover damages 
caused by delay in the shipment of 
live stock, evidence held insufficient 
to show ultimate delay at destination 
or that such ultimate delay was neg¬ 
ligent.—^Phillippi V. Wabash Ry Co, 
Mo App, 2B7 S.W 960—Sandker v. 
Wabash Ry, Co , Mo App, 267 S W 
957. 

(3) In an action by the consignee 
of seed potatoes for delay in deliv¬ 
ery against the seller and a carrier 
of the shipment, evidence held to 
sustain the finding of the jury as to 
damages and not to show that the 
consignee was entitled to recover 
more than the five hui^dred dollara 
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damages found by the jury —Hud¬ 
gins Produce Co. v Missouri Pac R. 
Co.. 215 S.W 606. 139 Ark. 363. 

Evidence held not to prependeirate 
against finding that delay was due 
to carrier’s negligence —Kirby v. 
American Ry. Express Co., 242 P. 
24. 137 Wash. 241. 

Evidence held to raise inference of 
carrier's negligence in failmg to de¬ 
liver cotton seed meal and hulls 
after notice of special need—Conn v. 
Texas & H. O Ry. Co., Tex Com 
App., 14 SW2d 1004, reversing. Civ. 
App . 4 S.W 2d 193. 

2. Evidence hdd sofficient to estab¬ 
lish unreasonable delay 

(1) Evidence held sufficient to suP' 
port a findmg that there was unrea¬ 
sonable delay m the transportation 
of potatoes, and that such delay 
caused the loss of a sale thereof 
by the shipper—New York, P & N. 
R. Co* V. Chandler, 106 S E. 684, 129 
Va. 695. 

(2) Evidence held to show an un¬ 
reasonable and unexplained delay in 
the transportation of cattle.—Mc- 
Mickle V. Wabash Ry, Co., Mo App., 
209 S W. 611 

Evidence held insufficient to show 
nnreasonable delay 

(1) In action for damages for de¬ 
lay in transporting a shipment of 
hogs, evidence held not to show 
an unreasonable delay under the 
particular circumstances.—Wallace- 
Parmer v. Davis, Iowa, 199 NW- 
307. 

(2) Evidence held not to sustain 
fi.nding of unreasonable delay in de¬ 
livering car of grapes and loss by 
reason thereof—Allegrezza v. Great 
Northern Ry. Co, 221 N.W. 428. 175. 
Minn 374. 

(3) In an action for delay in de¬ 
livery, finding that defendant did 
not transport the goods with reason¬ 
able dispatch held against the weight 
of the evidence—Slutson v. Atchi¬ 
son, T. & S. F R Co, 183 NY.S. 
417, 192 AppDiv 482. 

(4) Evidence held to show that a 
shipment of live stock was delivered 
at the stockyards on the same day it 
was made, as claimed by the carrier, 
and not on the following day, as 
claimed by the shippers, and that a 
jury finding that there was an un¬ 
reasonable delay was flagrantly 
against the evidence—Illinois Cen¬ 
tral R. Co. V. Tanner, 225 SW. 745, 
189 Ky. 706. 

Evidence held to show that there 
was no iinreasonable d^y in trans¬ 
porting live stock to market, if it 
was delivered at the stockyards on 
the same day it was shipped, as 
claimed by defendant.—Ulmois Cen- 
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ton^ delay, or other negligence on the earner's 
part,^ or to show that plaintiflPs damage was caused 
by the carrier’s delay. ^ In like manner the courts 
have frequently determined the sufficiency or insuf¬ 


ficiency of the evidence to show a valid excuse for 
the carrier’s delay,® or to show a special contract or 
agreement,"^ or compliance with a particular provi¬ 
sion of the shipping contract,® or to establish the 


traJ R. Co. v. Tanner, 225 S.W. 745, 
1S9 Ky. 706 

Xvidence beld insufficient to estali- 
lisli a delays—Goldsmith v. Florida 
Fast Coast Ry. Co., 217 IllApp 162. 

3. BecKLess Indifference shown 

In shipper's action agrainst ex¬ 
press company for delay, evidence, 
and inferences therefrom, held suf¬ 
ficient to authorize finding company 
acted with reckless mdifCerence in 
failing to deliver, and with such dis¬ 
regard of consequences as to amount 
to wantonness authorizing punitive 
damages.—^Southern Express Co. v. 
Malone. 78 So. 408, 16 AlaApp. 414, 
certiorari denied 78 So. 990, 201 Ala. 
700. 

4. Care of ^pment 

Evidence held insuJQSlcient to show 
negligence on the part of a carrier 
in preserving meal after it arrived at 
point of destination in a heated con¬ 
dition, but, on the contrary, to tend 
to show the utmost care on part of 
the carrier—Hines v. First Guaranty 
State Bank of Aubrey, Tex.CivA.pp., 
230 SW. 764. 

Belay due to imaiithoxized delivery 

In action against carrier for de¬ 
lay in shipment of gram, evidence 
held to show that delay was a re¬ 
sult of the unauthorized act of the 
earner in delivenng the car tp the 
consignee first named in the bill of 
lading, where a new one issued pro¬ 
vided for shipment to another city 
and to a different consignee.—Lusk 

V. Lawton Gram Co., 174 P. 793, 73 
OkL 43. 

XTegligence at connectixig point 

In an action for delay in ship¬ 
ment of live stock in transit, evi¬ 
dence held sufficient to justify find¬ 
ing of negligent refusal or failure 
of defendant railway to accept ship¬ 
ment at connectmg point.—St. Louis 
Southwestern Ry. Co. of Texas v. 
Miller & Whiter Tex.Civ.App, 190 S. 

W. 819. 

5. Pmding not clearly wrong 

In action upon a claim, with cross 
petition claiming damages for gen¬ 
eral deliveryman’s failure to deliver 
ice cream within specified time, find¬ 
ing that damages were not caused by 
deliveryman's negligence held not so 
clearly wrong under evidence as to 
require a reversal —^Reynolds v 
Hathaway, 167 N.W. 63, 102 Neb 
299. 

Kegligence as proximnte cause 

(1) In a shipper's action against 
a carrier for negligent delay in 
transporting trainload of cattle from I 
Vineyard, Tex., to Dickinson, N. D.,1 


evidence that the cattle were unload¬ 
ed in a weakened, hungrry, and al¬ 
most dying condition, in a rainstorm, 
held to sustain a finding that defend¬ 
ant was negligent, and that such 
negligence was the proximate cause 
of the loss sustamed —Richards v 
Northern Pac. Ry. Co. 173 N.W. 778. 
42 N.D. 472. 

(2) Evidence held to justify jury 
finding that delay m transportation 
was proximate cause of damage to 
plaintifiFs horses, plaintift, in diiect- 
ing amount of ventilation, having 
right to expect that transportation 
would be at night as usual—Stock- 
man V Boston & M. R. R., 102 A. 560, 
117 Me 35. 

(3) Evidence that there was a de¬ 
lay of ten or twelve hours in transit, 
and that on arrival eight of the ship¬ 
ment of eighty-seven hogs were 
dead, and that this was an unusual 
number, held not enough, without 
more, to show that they died be¬ 
cause of the delay or because of neg¬ 
ligent handhng of the car —Cloyd v. 
Wabash Ry. Co, Mo App., 240 S.W. 
885. 

10 G.J. p 304 note 57 [c3. 

6m Evidence insufficient to show ex¬ 
cuse fox delay 

(1) Evidence offered by carrier 
held insufficient as an excuse for de¬ 
lay in delivery of a carload of wheat 
—^National Elevator Co v Great 
Northern Ry. Co., 170 NW. 515, 141 
Minn. 407. 

(2) In an action against an ex¬ 
press company for delay in delivery 
of a shipment of eggs, evidence held 
insufficient to show that the delay 
was caused by giving preference to 
governmental shipments.—^Edwards 
V. American Ry Express Co, Mo. 
App., 216 S W. 781. 

(3) Carrier sued for delay and 
refusal to carry cattle to destina¬ 
tion because of strike of stockyard's 
employees held not to have shown 
that compliance with shipper's con¬ 
tract and demand for performance 
would have been unlawful discrimi¬ 
nation—Riddle V. Chicago, B & Q 
R. Co., 210 NW. 770, 203 Iowa 1232. 

Biligeuce in making repairs 

Evidence disclosing that front 
drawbar of car in which bananas 
were being transported broke, that 
car was attached to end of next 
tram traveling in opposite direction 
and taken back to most convenient 
place to be repaired, reaching there 
at 5 30 P. M., which was after shops 
had closed, and that car was prompt¬ 
ly repaired on special service order 
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the next morning, established rea¬ 
sonable diligence in repairing car — 
Leo Lococo's Sons v Louisville & 
N R. Co.. 82 SW2d 332. 259 Ky 
299 

Causal connectiou between d^y and 
drcumstances 

(1) Finding that delay m trans¬ 
portation of shipment of cattle was 
not shown to be caused by any strike 
in railroad shops held supported by 
evidence—Wichita Valley Ry. Co 
V. Baldwin, Tex Civ App, 270 SW. 
1089. 

(2) It being incumbent on carrier 
in suit against it for damages to cat¬ 
tle through alleged negligent delay 
in transit to show that delay in 
transportation was proximately caus¬ 
ed by strike, evidence that shopmen’s 
strike began three months before 
shipment in question, but not show¬ 
ing to what extent it affected move¬ 
ment of trains, does not sufficiently^ 
show causal connection between 
strike and delay.—^Wichita Valley 
Ry Co V, Davis, Tex Civ App, 275 
S.W. 169 

7. Evidence held sufficient to show 
an express oral contract between 
plaintiff and defendant railroad to 
transport chestnuts to destmation in 
time for the Christmas market.— 
John Vittucci Co. v. Canadian Pac 
Ry Co. 174 P. 981, 102 Wash. 686 

Notice to carrier’s ageut 

Evidence sustained finding, in ship¬ 
per’s action for damages for delay, 
that carrier’s agent was informed of 
shipper's intention to have cars ar- 
1 rive at destination at particular lime 
—^Missouri & N. A Ry Co v. Potts, 
10 SW.2d 515, 178 Ark 334. 

Special limitation provision 

Evidence in an action for damages 
for delay of a shipper that he sign¬ 
ed one of the contiacts for shipment 
and the other was signed by his 
agent, and that he has been engaged 
m shipping cattle about six years 
and has had in his possession con¬ 
tracts of this chat actor signed by 
him m duplicate when shipping cat¬ 
tle, does not establish that he ab¬ 
sented to the restrictions of the car¬ 
rier's liability contained in such con¬ 
tracts—^Banks v. Hines, 217 IlLApp. 
596 

& Notice of olai-m 

In suit for delay In shipment of 
cattle, letter from road’s superin¬ 
tendent of freight loss admitting 
that a claim was filed concerning the 
shipment, treating matter as though 
notice required by the shipping con¬ 
tract had been given in proper time, 
held sufficient evidence of notice in 
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market value of the shipment,® or to show a de¬ 
cline in the market,!® or the giving of notice of spe¬ 
cial damages,!! or to establish other factual ele¬ 
ments of the case.!2 

It has been held that where a case is tried by the 
court without a jury and the declaration of law is 
confined to a demurrer and judgment is given to 
plaintiff where the carrier has conceded the delay 
and excuses it on the ground of a government war¬ 
time preference, such excuse must be conclusively 
established under the rule that any substantial evi¬ 
dence in plaintiff's favor will justify the judgment.!- 

Possession of receipt. It has been held that the 
possession of a receipt by the shipper is but prima 


facie evidence, in an action for delay, of his as¬ 
sent to stipulations contained therein.!^ 

Weight and sufficiency of evidence in actions for 
loss or injury generally see infra § 256. 

§ 219. - . Trial 

a. Questions of law or fact 

b. Instructions 

c. Verdict 

a. Questions of Law or Fact 

Where the evidence is conflicting and sufficient to 
go to the jury, questions of fact are for its determina¬ 
tion. 

If the evidence is in dispute!^ and is sufficient to 


due time—^McFall v. St. Ijouis & S 
F. R. Co, MoApp, 1S5 S.W. 1157. 

9. Xlvidence held to estal>Usli tlie 
market value of cotton as basis for 
general damage for failure to sbip 
promptly—^Yazoo & M V. R CJo. v. 
TJssery. 127 So 269, 157 Miss. 383, 
overruling suggestions of error 126 
So 16. 157 Miss 383 

Evidence lield insufficient to show 
market value of cattle at destination 
when they would have arrived had 
they been transported without neg¬ 
ligence.—Texas & P Ry. Co. v. Boaz, 
TexCiv.App. 22 S.W.2d 492. 

Evidence warranted finding that 
damages for delay in transporting 
eggs was difference between market 
price when delivered and market 
price when car should have arrived, 
with interest —^Beatrice Creamery Co. 
V Missouri Pac. R Co., 247 IlLApp. 
325. 

10. Market report 

In action for negligent delay in 
shipment of a carload of cattle, evi¬ 
dence of a market report showing 
that heifers of similar kind to those 
shipped sold at eleven dollars fifty 
cents and twelve dollars per hun¬ 
dredweight on December 16, and that 
the cattle shipped by plaintiffs sold 
the next day for eleven dollars, was 
evidence of a decline in the market — 
Marsh v. Davis, Mo.App. 251 SW. 

390. 

11. Couversatiou with carrier 

In action by jobbing company 
against express company for dam¬ 
ages resulting from alleged negli¬ 
gent delay in shipping a consign¬ 
ment of hats, as respects admissi¬ 
bility thereof, evidence that express 
truck was sent to jobbing company 
on afternoon of same day on which 
alleged telephonic conversation was 
had with express company relative 
to the shipment sustained finding 
that such conversation had actually 
taken place —Southeastern Fxpress 
Co v. Bowers, Inc, Tenn.App., 109 S 
W2d 851. 

13 C.J.S.—28 


12. Agency of employees of other 
railroad 

In an action against a earner for 
delay in loading and shipping sheep, 
which were loaded on the cars by 
employees of another railroad who 
used the same yards and pens, evi¬ 
dence held sufficient to sustain a pre¬ 
sumed finding by the trial judge that 
the relation of prmcipal and agent 
existed between defendant earner 
and the employees of the other rail¬ 
road, the issue not having been sub¬ 
mitted to the jury.—Panhandle & S 
F Ry. Co. V. Mayhugh, TexCivApp., 
235 SW. 915. 

Avoidance of loss at market 

In an action against an express 
company for flemnges for delay in 
delivery of shipment of eggs which 
the shipper asserted resulted from 
a fall in market, evidence held not 
to show conclusively that the broker 
to whom the eggs were assigned by 
promptness could have obtained the 
same price as had the shipment been 
delivered seasonably and thus avoid¬ 
ed the fall in market—^Edwards v. 
American Ry. Bbepress Co., Mo-App, 
216 S.W. 781. 

Contract to ship corpse 

In an action, by a relative of de¬ 
ceased, for damages for delay and 
deviation in the route of transporta¬ 
tion of a corpse, evidence held to es¬ 
tablish a contract between defendant 
and plainlilf, although the ticket pur¬ 
chased for plainlill, who was to ac¬ 
company the corpse, was purchased 
by her brother, and to establish that 
such brother was acting m her be¬ 
half—^Lancaster v, Mebane, Tex Civ. 
App., 260 S W. 256. 

Fraud or oppression 
In action for delay in shipment of 
live stock, evidence held msufficient 
to show fraud or oppression reliev¬ 
ing shipper from compliance with 
special contract.—St Louis & S. F. 
R. Co. V. Taliaferro, 156 P. 359, 56 
Okl. 519. 

Preparedness for shipment 

Evidence, in an action for delay 
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in transporting live stock, held to 
sustain a finding that the cattle were 
ready to be loaded, in accordance 
with an arrangement with the car¬ 
rier, at the time of the departure of 
the train.—^Blackwell v Oregon Short 
Line Ry. Co. 161 P. 565. S2 Or. 303. 
Berouting 

Evidence held sufficient to es¬ 
tablish a demand on the part of a 
shipper that a shipment of cattle, 
delayed because of a strike, be di¬ 
verted to another route, and that, if 
the request had been granted, there 
would have been no further delay 
and injury would not have result¬ 
ed—Chicago, R I & P. R Co v. 
Dawson, 248 S.W. 558, 157 Ark. 460. 
Becousigiimeut 

In a shipper’s action for damages 
against a carrier for its failure to 
exercise ordmary care in bringing 
about a diversion and reconsignment 
of three carloads of potatoes, m that 
the reconsignment orders were giv¬ 
en by mail instead of by wire, where¬ 
by the shipment was delayed, loss 
through fallmg markets resulting, 
evidence held insufficient to show 
that defendaqt was m possession of 
the shipment at the time the recon- 
signment orders were given to its 
alleged agent.—Cicardi Bros Fruit 
& Produce Co. v. Pennsylvania Co., 
249 SW. 134, 211 MoApp 589 

Weight as basis for 

Evidence held to establish weight 
of cotton as basis for damage for 
failure to ship promptly—^Yazoo & 
M V R. Co V. Ussery, 127 So 269, 
157 Miss 383, overruling suggestions 
of error 126 So 16. 157 Miss 383. 

13- Mo —^Hunt V. Hines, 223 S.W. 

798, 204 Mo.App 318 

14u Wis—Slrohn v Detroit, etc, R 

Co. 21 Wis. 554, 94 AmD. 564. 
15w Confilctixig eividence 

(1) Conflicting evidence as to 
whether there was delay in trans¬ 
portation of live stock makes case 
for the jury—^Missouri Pac. R Co 
v. Block, 218 SW. 682, 142 Ark. 127, 
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justify its submission to the jury,!® the question as at their destination/^ whether or not there was a 
to what is a reasonable time for the transporta- dehvery within such reasonable time^^ or there was 
tion/7 the actual time of the arrival of the goods 


certiorari denied 40 S Ct. 586, 253 IT. 
S 493. 64 L. Sd 1029. 

(2) Where, in shipper’s action 
agrainst carrier, evidence was con¬ 
flicting on issue whether water¬ 
melons shipped had been delivered or 
tendered to consignee within reason¬ 
able time, it was error to direct ver¬ 
dict —^Flowers v. Georgia Northern 
Ry. Co., 122 S.E. 647, 32 GaApp. 52 

(3) In an action for negligent de¬ 
lay in the shipment of stock, where 
the published schedules of the car¬ 
rier are not mtroduced in evidence, 
and where there is a conflict of evi¬ 
dence as to the schedule time, the 
question as to the time in which the 
stock was to be transported is for 
the jury—Rose v. Chicago & N. W 
Ry. Co, 197 N.W. 952, 111 Neb. 783. 

Evidence being susceptible of more 
one inference, the question 
whether a earner failed to transport 
goods with reasonable dispatch was 
for the jury.—Van Epps v. Atlantic 
Coast Line R. Co., 89 S.£!. 1035, 105 
SC. 406. 

directed verdict for nn^i^spnted evl^ 
dence 

(1) In railroad shipper’s suit for 
damages from delay m delivery of 
cattle, court should have directed 
verdict for railroad under undisput¬ 
ed evidence showing that the cattle 
reached their destination as soon as 
possible.—^Missouri Pac. R Co. v 
Gilsmger, 35 S.W.2d 1003, 183 Ark 
371. 

(2> In action against railroads 
for negligent delay-in transportation 
of cattle, in which the railroad’s tes¬ 
timony that the delay at a certain 
point where cars were inspected and 
switched was a reasonable delay was 
not contradicted although plaintifC's 
agent accompanied the shipment, and 
there was no testimony to prove that 
delay at other points was not neces¬ 
sary to comply with IT S Comp St. § 
8651, forbidding confinement of live 
stock in same cars for a longer peri¬ 
od than thirty-six hours without un¬ 
loading them for rest, water, and 
feeding for at least five consecutive 
hours, the court would have been 
warranted m peremptorily instruct¬ 
ing the jury to return a verdict for 
the railroad.—Wilkins v. Gulf, C & 
S F. Ry. Co, Tex.Civ.App., 260 S.W. 
214. 

No dispute as to reasonable time 

Where the facts were not in dis¬ 
pute, what constituted reasonable 
time for delivery of shipment by 
railroad to the consignee was a ques¬ 
tion of law.—^T«5Kirus V New York 
Cent. R. Co., CC.AN.Y, 299 P. 599. 
certiorari denied 45 S Ct. 95, 266 U. 
S. 612, 69 L Ed. 467. J 


16. Evidence held snfdcient to go to 
jury 

(1) In general. 

Ark—^Missouri & N. A. Ry. Co. v. 

Potts. 10 SW2d 515. 178 Ark. 334. 
KAn—^McBIinley v. BDines, 215 P. 301, 
113 Kan- 550. 

Okl—Chicago. R I. & P. Ry. Co. v. 
Haskell, 245 P. 858, 117 Okl. 185. 

(2) Agent’s authority to contract 
specially—Gray v. Wabash Ry. Co., 
277 S W. 64, 220 Mo.App 773. 

(3) Reasonable time for shipment. 
—^Texas & P. Ry. Co. v. Moore, Tex 
CivApp, 7 S.W.2d 902, error dis¬ 
missed 

(4) Negligent delay. 

Iowa.—^Bateham v. Chicago, M & St. 
P. Ry. Co, 192 N.W. 818, 195 Iowa 
650. 

Mo.—Jackson v. Chicago, R. L & P 
Ry. Co.. App., 265 SW. 847—Neely 
V. Hines, App, 237 SW. 906—Jor¬ 
dan V- Chicago, B & Q. R. Co, 226 
S.W. 1023, 206 Mo App. 56—Baker 
V. Schatf, App, 221 SW. 743— 
Baker v. Bush, App., 194 S W. 1061. 
Okl—Chicago, R. I & P. Ry. Co. v. 
Haskell. 245 P. 858. 117 Okl. 185— 
Chicago, R I. & P Ry. Co. v. 
Lawton Grain Co, 221 P. 1013, 64 
Okl 289. 

Wis—^Wooster v. Chicago & N. W. 
Ry. Co., 166 N.W 431. 167 Wis. 6 
(6) Unnecessary delay.—Stewart 
Poultry Co. v. Erie R. Co., 163 P. 
448. 99 Kan. 540. 

Eemuxxer to evidence 

In an action for delay in the ship¬ 
ment of live stock, where the evi¬ 
dence tended to show that plaintiffs, 
as jomt owners, shipped seven car¬ 
loads of cattle to market under a 
thirty-six hour release, and that one 
carload was unloaded and fed en 
route within thirty-six hours, and 
that SIX carloads were neither im- 
loaded nor fed, and were forty-four 
hours on the way, and that there was 
a significant shrinkage m the weight, 
an order overruling a demurrer to 
the evidence was not erroneous — 
Abell V. Atchison, T. & S F. Ry. Co., 
222 P. 91. 115 Kan. 132—10 C J. p 305 
note 61. 

Evidence msuffleient for submission 
to jury 

(1) Negligent delay 

Mo—^Bland v Chicago & A. R. Co, 
App. 232 SW 232 

Okl —Chicago, R I & P Ry Co. v. 
White, 41 P.2d 847, 170 Okl. 646. 

(2) In action for delay m delivery 
of live stock shipment, where there 
was no testimony of any contract by 
the carrier to transport the shipment 
to place of its destination, the court 
erred in submitting that issue to the 
jury and authorizing a recovery 
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thereon—^Pt Worth & R G Ry Co. 
V. Jones, Tex.Civ.App, 212 SW 552 
Evidence not warranting peremptozy 
chazge 

In action against carrier for inju¬ 
ries to cattle, court, held, under the 
evidence, to have properly refused to 
peremptorily mstruct the jury not 
to consider delay at point of em¬ 
barkation—^Psinb^ndle & S F. Ry. 
Co. V. McCrummen, Tex.Civ.App, 240 
S.W. 607. 

17- Idaho.—Gray v. Oregon Short 
Line R. Co., 187 P. 540, 32 Idaho 
701. 

Iowa—^Turkmgton v. Chicago, R L 
& P. Ry. Co., 194 N.W. 75, 196 Iowa 
304. 

Mo—^Dawson Bros. v. Chicago, B. & 
Q. R Co., App. 194 S.W. 743. 
NM.—^Pedrick v. Southern Pac. Co., 
31 P.2d 705, 38 NM. 284 
Okl.—Chicago, R I. & P Ry. Co. v 
Haskell. 245 P. 853, 117 Okl 185— 
Chicago, R. I & P. Ry. Co v 
Simms, 229 P. 638. 100 Okl 138— 
Chicago, R. I & P. Ry. Co. v. Sim¬ 
mons, 228 P. 983, 100 Okl 164— 
Chicago, R I. & P Ry, Co v 
Lawton Gram Co, 221 P. 1013, 64 
Okl. 289—^Dickinson v Seay. 175 
P. 216, 71 Okl. 66, certiorari denied 
Chicago, R I & P. R. Co. v. Seay, 
39 set 257. 249 US. 598, 63 LEd 
795 

WVa—^Lowe v. Davis, 119 SE 477, 
94 WVa 521. 

10 C J. p 305 note 62. 

Corpus Juris has been cited as au¬ 
thority for this statement in Ameri¬ 
can Ry. Express Co. v. Roberts, 111 
SE. 744, 28 Ga.App. 510. 

Reasonableness of schedule 
While the reasonableness of sche¬ 
dules adopted by a railroad corpora¬ 
tion may in certain cases present a 
jury question, in a shipper’s action 
against a carrier for delay in trans¬ 
porting a carload of hogs court erred 
in allowing jury to determine wheth¬ 
er or not the scliedules in force were 
reasonable, since only question in the 
case was whether car was delivered 
with reasonable dispatch in accord¬ 
ance with train schedules in force — 
Wallace-Farmer v. Davis, Iowa, 199 
N.W. 307. 

18. N Y.—^Intercontinental Rubber 
Co. v. Chicago, B & Q R Co, 179 
N.Y S 3. 189 App Div 649. 

19. Ga.—Southern Ry. Co v. Bloch, 
90 SE. 656, 18 Ga.App. 767 

Ky.—^Maloney v. Cleveland, C, C. & 
St L Ry. Co.. 268 S.W. 1103, 207 
Ky. 262. 

Mich.—Loveland & Hinyan Co. v. 
Waters, 159 N.W. 477. 192 Mich. 
680 . 
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a delay,and whether such delay was unreason- 
able^^ or negligent,22 is for the determination of the 
jury. The existence or nonexistence of a special 
agreement between the shipper and the carrier is 
also for the determination of the jury.23 


Excuse for delay. If there is sufficients^ con- 
flictingSS evidence to justify its submission to the 
jury, the issue of the reasonableness and sufficiency 
of the excuse which the carrier makes for delaySC 
is for the determination of the jury, under proper 


20. Tex.—^Hines v. Davis, Civ App, 
225 S.W. 862. 

21- Ga—Central of Georgia Ry. Co 
V. Gnner & Rustin, 127 S.E 878, 
33 GaApp. 705. 

Ky—^Leo Liococo's Sons v. Louisville 
& isr. R Co, 82 S.W 2d 332, 259 Ky. 
299—Crain v Louisville & N. R 
Co, 244 SW. 59. 196 Ky. 23. 

Mo.—^Russell Grain Co v. Chicago 
Great Western R Co, 237 S.W. 159, 
208 Mo App 485. 

Okl—Chicago, R I. & P. Ry. Co v 
Haskell, 245 P. 858, 117 OkL 185. 
Tex.—Wichita Valley Ry Co v. Wal¬ 
lace, Civ.App, 17 S.W.2d 150. 

After notice of diversion 

In shippers’ action against railroad 
for damage caused by delay in trans¬ 
porting perishable vegetables, wheth¬ 
er there was an unreasonable delay 
by carrier m making shipment after 
notice of diversion was received held 
for jury.—Carter v. Atlantic Coast 
Line R Co., 192 S.E. 624, 184 S.C. 
414. 

Perishables 

What is unreasonable delay m the 
shipment of perishable goods is a 
question for the jury.—^Louisville & 
N- R Co. v. Farmers’ Produce Co., 
85 So. 578, 17 Ala-App. 388. 

irnreasonable dday in nnloadiug 
the cattle at the point of destina¬ 
tion held for the jury.—Galveston, 
R & S A. Ry. Co. v. Buck, Tex.Civ. 
App, 230 S.W. 891. 

22. Ind.—^Belt R & Stockyards Co.' 
V. Hammond, 124 N.E 398, 71 Ind 
App. 151. 

Md.—Stevens v Northern Cent. Ry. 

Co., 98 A 551, 129 Md. 215. 

Mo —Howell V. Davis, App , 236 S W. 
889 

N.Y.—Wallace v. Taylor. 188 NTS. 

60, 204 AppDiv. 341. 

Okl—Chicago, R I. & P. Ry. Co. v. 
Simm*?, 229 P. 638, 100 Okl 138— 
Payne v. Parsons, 223 P. 618, 97 
Okl 168—^Dickinson v. Seay, 175 P. 
216, 71 Okl. 66, certiorari denied 
Chicago, R I. & P. R Co v. Seay, 
39 set. 257, 249 U.S. 598, 63 LEd 
795 

Tex—^Fort Worth & D. C. Ry. Co. v 
Dillehay, Civ App., 297 S W. 487— 
Panhandle & S. P. Ry. Co. v. Mc- 
Crummen. Civ App. 240 SW. 607. 
Belay in starting shipment 
It cannot be said, as a matter of 
law, that a carrier was not negligent 
in keeping sheep in cars overnight 
and forwardmg them on the first 
regular train leaving after they were 
loaded; evidence of such matter sim¬ 
ply raises an issue of fact for the 


jury.—Panhandle & S. P Ry. Co. v. 
Mayhugh, Tex Civ.App., 235 S.W. 915 
Negligence in discovering address 

Although part of goods delivered 
to express company were wrongly 
addressed to Philadelphia, instead of 
Chester, Pa, where shipping receipt 
of which carrier had copy contained 
correct address, hut goods were not 
delivered until about six months 
after they should have been deliv¬ 
ered, if properly addressed, it was a 
question for the jury whether cai> 
rier was negligent in discovering 
proper address and making delivery. 
—American Ry. Express Co. v. Ew- 
mg Thomas Converting Co., C.C A. 
Pa, 292 F. 335. 

23. Ga—^Powell v. Seaboard Air 

Line Ry. Co., 90 S.E 980, 19 Ga. 

App. 91. 

Delivery irrespective of demurrage 
I In an action agamst a carrier for 
! delay in shipment on which there 
were demurrage charges, held that 
question whether there was an agree¬ 
ment between carrier and consignee 
to deliver aU its shipments without 
regard to any freight or demurrage 
that might be charged agamst same 
was for the jury.—^Powell v. Sea¬ 
board Air Line Ry., 90 S E 980, 19 
Ga.App. 91. 

Scheduled time 

In an action for damages for de¬ 
lay, whether the carrier specially 
contracted to move the freight by 
Its scheduled tram, promising to run 
it on schedule time, was for the jury. 
—Auditorium Theatre Co v. Oregon- 
Washmgton R & Navigation Co., 137 
P. 489, 77 Wash. 277. 

24k Peremptoxy instruction not re¬ 
quired 

In action by consignee against a 
carrier for damages for failure to 
notify plaintiff of arrival of bales of 
cotton sheeting, testimony that no 
notice had been received held to sup¬ 
port verdict for plaintiffs, as against 
contention that peremptory instruc¬ 
tion for delendant should have been 
given —St Louis Southwestern Ry 
Co. V. T F. Moody & Co., 268 S.W- 
14, 167 Ark. 678. 

25b Where uncontroverted evidence 
clearly proves the issue, the question 
may he treated as one of law and 
passed on by the court without any 
encroachment on the province of tb^ 
jury.—^Purity Ice Cream & Dairy Co 
V. Adams Express Co, 187 NW. 296, 
217 Mich. 593—-10 C.J p 306 note 65 

26l —Cunnmgham v. Chicago & 

A. R Co, 215 S W 5—Smothers v. 
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Chicago, R L & P. Ry. Co, App., 
15 SW2d SS4. 

N.M—Pednek v. Southern Pae Co., 
31 P.2d 705. 38 N.M 284. 

Okl—Chicago, R L & P R. Co v. 
Bradshaw, 254 P. 725. 122 Okl. 282 
—Chicago, R I & P Ry. Co v 
Haskell, 245 P. 858. 117 Okl. 185— 
Chicago, R I. & P. Ry Co v. 
Simms, 229 P. 638, 100 Okl. 138— 
Chicago, R. L & P. Ry Co. v 
Simmons, 228 P. 983, 100 OkL 164 
—Chicago. R L & P. Ry. Co. v. 
Lawton Gram Co., 221 P. 1013, 64 
OkL 289. 

10 C J p 306 note 64. 

Corpus Jaxis has been cited as au¬ 
thority for this proposition, 

Idaho.—^Ritchie v. Oregon Short Lme 
R Co, 244 P. 580. 42 Idaho 193, 45 
A.LR 909. 

Okl—Dickinson v. Seay, 175 P, 216, 
71 Okl €6, certiorari denied Chi¬ 
cago, R I. & P R Co V. Seay, 39 
set. 257, 249 DS 598. 63 LEd. 
795. 

Notice of congestion 

In stock shipper’s action against 
railway for damages to cattle ship¬ 
ped, whether the railway m the ex¬ 
ercise of ordinary care should have 
given the shipper information as to 
the probable congestion and mabil- 
ity to handle the cattle promptly at 
the point of destination, upon which 
he might not have made the ship¬ 
ment at all, or might have unloaded 
his cattle in transit for food and 
water, held for the jury.—Galveston, 
H. & S A. Ry. Co- v- Buck, Tex.Civ. 
App. 230 S.W. 891. 

Strike 

(1) Whether there was a strike, as 
claimed by a carrier, delaying trans¬ 
portation of cattle, held for the jurj' 
Iowa—Stillman v Chicago, R L & 

P By. Co, 192 N.W. 860, 196 Iowa 
612 

Mo—^Warner v. St. Louis-San Fran¬ 
cisco Ry. Co., 274 S W. 90, 218 Mo. 
App. 314 

(2) Whether strike was unavoid¬ 
able held for jury—Warner v. SI. 
Louis-San Francisco Ry. Co., supra. 

(3) Whether carrier has exercised 
reasonable diligence to counteract 
eltect of strike of employees is ques¬ 
tion of fact —^Ritchie v. Oregon Short 
Line R Co, 244 P. 580, 42 Idaho 193, 
45 A.LR 909 

(4) Whether defendant earner ex¬ 
ercised ordinary care and diligence 
to supply substitutes for striking 
employees held for the jury—^Pan¬ 
handle & S. F. Ry. Co. v. Thompson, 
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instructions from the court. Likewise the existence 
of a custom excusing the carrier from its common- 
law duty to deliver within a reasonable time is a 
question for the jury.27 

Injury and damages. Questions of fact relating 
to plaintiff’s injury and damage suffered are prop¬ 
erly submitted to the jury^s where the evidence is 
sufficient to j’ustify its submission.29 Whether the 
delay was the proximate cause of the injury com¬ 
plained of is a question for the jury.30 Likewise, 
whether the negligence of the shipper or his agent 
contributed to the injury complained of is a ques¬ 
tion of fact for the jury.^i 

Whether the damages sought to be recovered 
were within the contemplation of the parties at the 
time of the making of the contract for transporta¬ 


tion is a question for the jury.32 This, however, is 
not so where the testimony with regard to the notice 
given the carrier is incontrovertible and is clear 
and distinct,33 or where it is insufficient for submis¬ 
sion to the jury;34 jg then a question of law for 
the court.35 

Questions of law and fact in actions for loss or 
injury generally see infra § 258. 

b. Instructions 

Instructions in actions of this kind are governed by 
the rules regulating instructions m civil cases generally. 

The rules governing instructions in civil actions 
generally apply in actions to recover damages al¬ 
leged to have been caused by an unreasonable delay 
m transportation. Accordingly the instructions giv- 


Tex.Civ.App., 235 S.W. 913, dismissed 
for want of jurisdiction. 

27- NJ.—Carr v. Delaware, etc.. R. 
Co-. 79 A- 322, 81 N-J-Law 532— 
Runyan v. Central R. Co, 44 A 
985, 64 N.J.Iiaw 67, 48 D.RA. 744. 

2a. NY.—Plass V. Barrett. 186 N. 

Y.S. 107, 181 App.Div. 131. 

Tex.—^Dide & Daney v. Texas & P 
By. Co, CivApp, 27 SW.2d 836— 
Wallace v- Gerlach, Civ.App, 249 
S.W. 895. 

Amount of damag'e sustained by 
consignee due to delay resulting from 
carrier's deviation m route is for 
jury’s determination.—Devin v. In¬ 
ternational-Great Northern R Co., 
Tex-Civ App., 45 S.W-2d 435, error 
dismissed. 

XTecessity fox treatment 

(1) Under the evidence in actions 
for expenses and damages from the 
taking of unnecessary treatment for 
hydrophobia m consequence of the 
defendant express company's delay 
in delivermg the head of the sus¬ 
pected dog to the institute for ex¬ 
amination, the question whether the 
treatment was unnecessary was for 
the jury.—^Miller v. Southern Ex¬ 
press Co., 83 S.E. 449, 99 S C. 333. 

(2) That the evidence m actions 
for expenses and damages from the 
taking of unnecessary treatment for 
hydrophobia m consequence of the 
defendant express company’s delay 
m delivering the head of the suspect¬ 
ed dog to an institute foX examina¬ 
tion was conflicting on whether the 
dog had rabies could not preclude 
subniission of the case to the jury—• 
Miller V. Southern Express Co., su¬ 
pra. 

(3) Where the evidence was con¬ 
flicting as to whether the proper 
course is to commence treatment at 
once, such question was for the jury. 
—^Miller V. Southern Express Co., su¬ 
pra. 


29. Evidence held sufficient to go to 
jniy 

<1) Money expended for extra feed 
for cattle because of railroad’s negli¬ 
gent delay in transportation.—^Lide & 
Laney v. Texas & P. Ry. Co, Tex.Civ 
App.. 27 SW.2d 836. 

(2) Shrinkage.—Wallace v. Ger¬ 
lach, Tex.CivA.pp., 249 S.W. 895. 

(3) Evidence held sufficient to 
make question for jury whether 
sickness and death of horses shipped 
by defendant express company was 
natural and probable result of neg¬ 
ligent delay m transit.—^Plass v. 
Barrett, 168 N.TS. 107, 181 AppDiv. 
131. 

Evidence held Insufficient to go to 
jury 

(1) Damages in difference m mai>- 
ket value.—Bide & Laney v. Texas 
& P. Ry. Co., Tex Civ App, 27 S.W 
2d 836. 

(2) Shrinkage.—^Midland Valley R 
Co V. Price. 260 P. 26, 127 Okl. 106. 

No evidence of tme measure 

In an action against a carrier for 
losses resulting from delayed ship¬ 
ment, where there was no evidence 
on the true measure of damages, it 
was error to submit the case to the 
jury,—Keeney v. Chicago, B. & Q. R 
Co, 167 N.W. 475, 183 Iowa 522. 

30- Ky,—Georgia, S. & F. Ry Co. v. 
Makeever, 15 S.W.2d 293, 228 Ky. 
492. 

N.Y.—Plass. V. Barrett. 168 N.YS. 

107, 181 App.Div. 131. 

10 C J. p 306 note 67. 

Condition of and cause there¬ 

for 

In action against railroad for 
death of horses from negligent delay 
in transportation, question as to 
condition of horses, nature of disease 
from Which they died, and whether 
such disease was caused by defend¬ 
ant's negligence, held qustion for 
jury.—^Intereonlinental Rubber Co. v. 
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Chicago, B. & Q. R. Co, 179 N.Y.S. 
3, 189 AppDiv. 649. 

31. Iowa-—^Daoust v Chicago, etc, 
R. Co, 128 NW. 1106, 149 Iowa 
650, 34 LRA.NS, 637. 

10 C J. p 306 note 71. 

32. Ala—White v. Louisville & N 
R. Co-, 79 So. 508, 16 Ala.App 515 

S C —^Pastime Amusement Co v. 
Southeastern Express Co, 186 S E 
283, 181 S C. 203, certiorari grant¬ 
ed Southeastern Express Co v 
Pastime Amusement Co, 56 S.Ct 
954, 298 U.S 653, 80 LEd 1380, re¬ 
versed on other grounds 57 S Ct. 
73, 299 U.S. 28, 81 L.Ed. 20. 

10 C J. p 306 note 68. 

Notice of special d;>^m'\ges 
Whether a carrier, at the time of 
a shipment of a road contractor’s 
equipment, had notice from bill of 
lading and statements made hy con¬ 
tractor of resulting special damages 
which would result from delay in 
shipment, held for jury—^McCarten 
V. St- Louis-San Francisco R. Co, 
Me.App, 264 SW. 50 

33- Tenn.—^Illmois Cent. R Co v 
Johnson, 94 S.W. 600, 116 Tenn 
624. 

34- U.S —^Long v. American Ry. Ex¬ 
press Co., CCA Tex., 30 F 2d 571, 
certiorari denied 50 S.Ct 24, 280 U 

I S. 563, 74 L Ed. 617. 

Directed verdict 

Evidence, relative to notice having 
been given to agent for express com¬ 
pany of large possible loss, which 
the court would he justified in hold¬ 
ing to he insufficient to support the 
inference that such notice was giv¬ 
en, will warrant a directed verdict 
for express company —^Long v Amer¬ 
ican Ry. Express Co , CCA Tex, 30 
F 2d 571, certiorari denied 50 S Ct. 
24, 280 US. 563, 74 LEd.-617. 

35- Tenn.—^Illinois Cent. R. Co. v. 
Johnson, 94 S W. 600, 116 Tenn. 

624. 
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en must fully*® and correctly*^ state the law and by, the facts and issues of the particular case** 
must be appropriate and applicable to, and limited and must be warranted thereby,®* and should not 


36b Ill —See Crossley v St Louis, I 

M & S. Ry. Co, 199 IllApp. 195. 

Mo —^Howell V Davis, App , 236 S W 

889. 

ZTeg^USTent delay not explained 

(1) In an action for delay in a 
shipment of hogs, in which there was 
evidence of minor delays which were 
explained and were not unusual, an 
instruction in favor of plaintiffs if 
the hogs were “negligently delayed” 
without informing jury what was 
meant by words “negligently delay¬ 
ed” held erroneous.—^Howell v. Da¬ 
vis, Mo-App, 236 S.W. 889. 

(2) In an action for negligent de¬ 
lay in transporting live stock, an in¬ 
struction as to the burden of prov¬ 
ing negligent delay, and that proof 
of delay alone was not sufELcient to 
establish negligence, but authorizing 
the jury to infer negligence from 
facts and circumstances proved in 
evidence, was erroneous, where the 
jury were not told what facts and 
circumstances constituted negligence 
—^Neely v. Hines, Mo.App, 237 S.W. 
906 

37. AjDBxmative form. req.mred 

In action for delay in transporting 
live stock, defendant’s contention, 
supported by evidence, that after ar¬ 
rival of shipment at connecting point 
it repaired defective cars and deliv¬ 
ered to connecting road as auickly 
as possible should have been submit¬ 
ted to jury in affirmative form.—Pt. 
Worth & D C Ry Co v. Gatewood, 
Civ.App, 185 S W. 932, affirmed Gate- 
wood V. Pt Worth & D. C. Ry, Co., 
232 SW 493, 111 Tex. 291. 

Xnaccnrate termiuologry 

In shipper's action for delay in 
transporting stallions, instruction on 
measure of damages held unfortun¬ 
ate in use of term “market price” 
rather than "market value.”—^Elliott 

V Chicago, M & St. P. Ry. Co., 161 
NW. 347, 38 S.D. 371. 

Instractioiis held to he correct or not 
erroneous 

(1) In an action against an ex¬ 
press company for delay in transpor¬ 
tation, charge held proper as sim¬ 
ply meaning that defendant was lia¬ 
ble for an unreasonable delay.—^Piero 
V. Southern Express Co, 88 S.E. 269, 
103 SC. 467. 

(2) In an action for damages re¬ 
sulting from delay in transporting 
a tramload of cattle, an instruction 
that in determining the question of 
transportation with reasonable dis¬ 
patch the jury were to take m con-' 
sideration all the circumstances af¬ 
fecting movement of the train held 
correct and properly given—Colson 

V Midland Valley R. Co, 215 P 1004, 
113 Kan 667. 

(3) Instruction on duty of earner 


to maintain its tracks, etc., to with¬ 
stand ordinary floods held not error. 
—Ft. Worth & D. C Ry. Co v At- 
terberry, Tex.CivApp, 190 SW. 1133. 

(4) In action for negligent delay 
in transportation of live stock, un¬ 
der bill of lading providing for trans¬ 
portation “with reasonable dispatch,” 
charge submitting question of wheth¬ 
er the stock was accepted for “im¬ 
mediate transportation” held not er¬ 
roneous. m view of construction of 
‘immediate” with reference to ship¬ 
ment as meaning with “reasonable 
promptitude” or within “reasonable 
time,” although use of term “rea¬ 
sonable time” or “reasonable dis¬ 
patch” would have been more ac¬ 
curate.—Central of Georgia Ry. Co 
V. Griner & Rustin, 127 S E. 878, 33 
GaApp. 705. 

(5) In shipper’s action against 
carrier for injury to freight from un¬ 
reasonable delay, mstruction was 
proper that carrier was bound to ex¬ 
ercise extraordinary diligence —At¬ 
lantic Coast Line R. Co v. Tifton 
Produce Co., 194 S,B. 72, 56 Ga.App. 
776. 

Xnstmetions hdd incorrect or erro¬ 
neous 

(1) Instruction that the reasonable 
time for transportation is the time 
consumed under ordinary circum¬ 
stances IS error—Dawson Bros. v. 
Chicago, B & Q. R. Co., Mo App., 194 
SW. 743. 

(2) It is error to instruct with 
reference to railroad’s duty to ship 
by a shorter route than the one spec¬ 
ified in the bill of lading—^Illinois 
Cent. R. V. Luther. 283 SW. 1013, 
214 Ky. 658. 

(3) Instruction that, if jury found 
defendant failed to transport live 
stock within reasonable time, burden 
was on defendant to prove failure 
was not "due to negligence, held er¬ 
roneous as applied to interstate ship¬ 
ment—^Fairley v. Chicago, R I. & P 
Ry. Co, Mo.App., 32 S.W.2d 109 

(4) Instruction that evidence that 
cattle were not transported m time 
ordinarily required warranted infer¬ 
ence of carrier's negligence unless 
otherwise shown held erroneous, 
where shipment was interstate — 
Smothers v. Chicago, R I & P. Ry. 
Co, Mo App, 15 S.W 2d 884. 

(5) It IS error to instruct that if 
special contract was made it could 
not be construed as assuming other 
than usual obligations of the ear¬ 
ner, but that, if it was the intention 
to extend extra facilities, the con¬ 
tract was void and illegal as dis- 
cnminatory.—^Hill v. Minneapolis & 
St. L. R. Co., 161 N.W. 444, 179 Iowa 
406. 


XTot misleading 

In action for negligent delay in 
shipment of a carload of cattle, 
where there was but one delay prov¬ 
ed, which defendant explained in a 
manner consistent with the exercise 
of due care on its part, an instruc¬ 
tion submitting generally the matter 
of delay was not misleading, in that 
It did not point out or define what 
would constitute negligence or any 
facts necessary to be found to con¬ 
vict defendant thereof —^Marsh v. 
Davis, Mo.App., 251 S.W. 390. 

Hot prejudicial 

In action for damages to interstate 
shipment from negligent delay, 
charge on presumption and burden 
of proof held not prejudicial, when 
considered as a whole, as ruling that 
mere delay tended to show negli¬ 
gence.—Van Epps v. Atlantic Coast 
Line R Co.. 89 S.B. 1035, 105 S C. 406. 
38. Va—^Norfolk Southern H Co. v. 
Norfolk Trucking Exchange, 88 S. 
E. 318. 118 Va. 650v 
10 C J p 306 note 74. 

Appropriate mstmetion 

In action for damages for delay in 
transporting cattle, instruction as to 
carrier's liability for failure to in¬ 
form shipper of conditions which 
might occasion delay held appropri¬ 
ate—Ott V. Atchison, T. & S. P Ry 
Co. 169 P. 957, 102 Kan. 254. 

XnappUcahle instmctioiL 

In an action for delay in transport¬ 
ing a carload of hogs, instruction on 
earner's liability for negligent hand¬ 
ling was mapplicable under the evi¬ 
dence and should not have been giv¬ 
en—Wallace-Farmer v. Davis, Iowa, 
199 N.W 307. 

Tex—Galveston, H & S A Ry 
Co. V. Neville, Civ App, 272 SW. 
597. 

ZnstzTLctioiLS held to he improper 
as unsupported by the evidence in 
the case. 

Ark—^Missouri Pac R Co. v S. L 
Robinson & Co, 65 S.W 2d 902, 188 
Ark 475. 

Iowa—^Pay v. Chicaf?o R I & P. 

Ry Co, 173 N W 69, 186 Iowa 573. 
Mo—Vaughn v. St Louis-San Fran¬ 
cisco Ry. Co, 15 S.W.2d 901, 223 
Mo App 732—Smothers v Chicago, 
R. I & P Ry. Co. App, 15 S W 2d 
884—^Phillippi V. Wabash Ry Co., 
App, 267 SW 960—Sandker v. 
Wabash Ry. Co, App, 267 S W. 
957 

Tex—Ft. Worth & D C Ry Co. v. 

Atterberry, Civ.App, 190 S.W 1133. 
Pleadingrs supporting instruction 
(1) Where carrier's answer set up 
a strike as a defense to an action for 
damages for delay in shipping cattle, 
the allegations stood demed as a 
matter of law and supported an in- 
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exclude from the jury’s consideration issues which 
there is evidence tending to support.'*® Requested 
instructions, on matters not already covered, which 
correctly state the law and are applicable to, and 
supported by, the evidence should be given,but 
erroneous, misleading, or inapplicable instructions 


or instructions already covered by other charges are 
properly refused .^2 jn instructing on the carrier’s 
liability as such, the court should avoid imposing on 
it too high a degree of liability.^3 It is the duty 
of the court to instruct the jury correctly on the 
measure of damages.^^ Merely limiting the total 


struction notwitlistandingr the failure 
of the reply to negative the allega¬ 
tions.—StilimaTi V. Chicago, R. I. & 
P. Ry. Co., 192 NW. 860, 196 Iowa 
612. 

(2) In action by consignor against 
carrier for negligent delay, negligent 
icing and packing of shipment in im¬ 
proper car, mstructions held not er¬ 
roneous as being unsupported and 
unlimited by the declaration—Nor¬ 
folk Southern R, Co. v Norfolk 
Truckers* Exchange, 88 S.EL 318. 118 
Va. 650. 

(3) Where, m an action against a 
carrier for damages based on shrink¬ 
age in weight of :^eep alleged to 
have been caused by defendant’s neg¬ 
ligent delay in transporting ship¬ 
ment. plaintilFs claim for damages 
was based on the allegation that fifty 
lambs were damaged by being 
trampled and in bad condition, in¬ 
struction that, if the delay caused 
more culls, jury could allow for the 
extra culls, held not to require re¬ 
versal on the theory the mstruction 
was broader than the pleadings, 
since, if the lambs were in bad con¬ 
dition, they would be culled.—Prebe 
V. Quincy, O. & El C. R. Co., Mo.App-, 
260 S.W' 816. 

40. Md.—^Bloecher & Schaaf v. Penn¬ 
sylvania R. Co., 160 A. 281, 162 Md. 

463. 

10 C.J. p 306 note 75. 

Carrier’s duty of reasonable dispatch 

Where owner relied on and showed 
delay, instruction not mcludmg the 
duty of the carrier to transport live 
stock within a reasonable time was 
error—^Bloechcr & Schaaf v. Penn¬ 
sylvania R. Co, 160 A. 281, 162 Md 
463. 

41. Refusal of requested instruction 
erroneous 

(1) In an action by shippers of 
live stock for delay in transit, where 
the shipment was mterstate and re¬ 
quired at least sixty hours to make, 
it is error for the court to refuse a 
correct requested instruction con¬ 
cerning the requirements of the fed¬ 
eral law as to the unloading of cat¬ 
tle for resting, watering, and feed- 
mg.—^International & G. N. Ry. Co 
V Landa & Storey, TexCiv.App, 183 
SW 384. 

(2) In an action against a railroad 
by shippers of live stock for dam¬ 
ages from delay in transit by loss of 
a market, the shippers* case being 
founded on negligence, a requested 
charge, defining negligence and fault 


as used m an issue submitted, should 
have been given—Quanah, A. & P 
Ry. Co. V. Collier, Tex Com App, 215 
SW. 838, reversing, Civ.App., 197 S. 
W. 96. 

(3) Requested special charges sub¬ 
mitting to jury whether carrier’s de¬ 
lay m delivermg cattle was caused 
by necessity of unloading other cat¬ 
tle should have been griven —Fort 
Worth & I> C. Ry. Co. v. Dillehay, 
Tex.Civ.App., 297 S.W. 487. 

(4) In action by shipper who had 
prepaid the freight against railroads 
for refusal to deliver goods to ship¬ 
per's buyer without payment of 
freight charges, m which railroads 
claimed the latter refused the goods 
because of inferior quality, and not 
because of railroads’ demand for 
payment of charges and consequent 
delay until railroads' discovery of 
the mistake, it was error to refuse 
an instruction submitting such issue. 
—^RusseU Grain Co. v. Chicago Great 
Western R. Co, 237 S.W. 159, 208 
Mo App. 485. 

Rest statutes 

In case of an mterstate shipment 
of live stock which required two or 
more days to make, the court, when 
requested, should instruct the jury 
with relation to the requirements of 
the federal statute as to unloadmg 
live stock for rest, water, and feed 
—^International, etc, R. Co. v. Lianda, 
Tex Civ App, 183 S.W. 384—10 C J. 
p 307 note 81. 

42. Argruneutative, incorrect, and 
unsupported instruction 

Requested charge that, if cattle 
arriving too late for market on date 
of arrival were delivered with usual 
dispatch, jury should not consider 
market values on days of arrival, 
even to show trend of market, held 
improper as on weight of evidence, 
argumentative^ relievmg defendant 
from duty to exercise ordinary care, 
and not warranted by evidence —Gal¬ 
veston, H. & S A Ry. Co. v. Neville, 
TexCiv.App, 272 S.W. 597. 

Requested mstruction properly re¬ 
fused 

(1) A requested instruction that, 
if shipper’s failure to use refrigera¬ 
tor car or to order re-icing contribut¬ 
ed to loss of spinach, the jury must 
find for defendant was properly re¬ 
fused. where evidence showed that 
such a car is not used for transpor¬ 
tation of spinach—Norfolk Southern 
R. Co V. Norfolk Truckers* Ex¬ 
change, 88 S.E. 318. 118 Va. 650. 
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(2) Court did not err m refusing 
instruction that carriers are not in¬ 
surers of the safe delivery of the live 
stock at any particular time, but 
were bound to use only ordinary care 
under the circumstances of the ship¬ 
ment the charge graven by the court 
being correct and adequate —^Pan¬ 
handle & S. F. Ry. Co. V. Momson, 
Tex Civ App, 191 S.W. 138. 

(3) Court properly refused to in¬ 
struct that “defendant is not liable 
for delays, if any, unless the same 
were due to its negligence, and if you 
find that delays, if any, were due to 
cold weather or other action of the 
elements, then the defendant is not 
liable for any damage to said stock 
caused by such delays as you may 
find were due solely to the weather,” 
where no evidence was introduced to 
support it.—^Rogness v. Northern 
Pac. Ry. Co, 196 P. 989, 59 Mont. 
373 

43. Okl—Atchison, T. & S. F Ry 
Co V. Ridley, 249 P. 289, 119 Okl 
138 

10 C J. p 306 note 76 
Xnstmetion. erroneous 

In action for damages to inters 
state shipment of live stock made 
under contract prescribed by inter¬ 
state commerce commission, instruc¬ 
tion that carrier had duty to handle 
shipment expeditiously and with rea¬ 
sonable dispatch was error as plac¬ 
ing an additional duty on the carrier 
—Atchison, T & S F. Ry. Co. v. Rid¬ 
ley, 249 P. 289, 119 Okl. 138. 

44. Iowa—Siegol v. Chicago, R I 
& P. Ry. Co., 208 N.W. 78. 201 Iowa 
712. 

10 C J p 307 note 77. 

Rouble measure erroneous 

Instruction taking in full scope of 
measure of damages for negligent 
delay by carrier in transportation of 
horses, and then allowing further 
damages for care and services to 
place horses in condition fit for mar¬ 
ket, IS erroneous as allowing double 
measure of damages—Siegel v. Chi¬ 
cago, R I & P. Ry. Co, 208 N.W. 78. 
201 Iowa 712 

Instructions hdd proper or not er¬ 
roneous on the measure of damages 
in actions for delay in transporta- 
-tion 

Kan —Stewart Poultry Co. v Ene 
R Co, 163 P. 448, 99 Kan. 540. 
Mich.—Loveland & Hinyan Co. v. 
Waters, 159 N.W. 477, 192 Mich 
680 

Or—^Blackwell v. Oregon Short Line 
Ry. Co., 161 P- 565, 82 Or. 303. 
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amount plaintiff may recover,45 or merely instruct¬ 
ing the jury to assess damages without any direction 
as to the rule by which such djimages should he as¬ 
sessed,^® is erroneous. An instruction which au¬ 
thorizes the recovery as damages of all the ex¬ 
pense of handling, feeding, and watering live stock 
m transit is reversible error, in a case where all 
such expense as is not necessitated by the delay 
must be borne by the shipper.^7 

Instructions in actions for loss or injury gener¬ 
ally see infra § 259. 

c. Verdict 

A special finding will not defeat a general verdict 
when they are consistent. 

In an action against a carrier for delay in trans¬ 
porting hve stock under a statute requiring trans¬ 
portation of such a shipment without delay and at 
not less than a prescribed speed, where a delay of 
three days was proved and the jury specially found 
that the carrier negligently billed the car to the 
wrong destination, such special finding does not de¬ 
feat a general verdict for plaintiff since they are not 
inconsistent^® 


§ 220. - Judgment 

The name of the carrier's agent. Joined as defendant, 
should be stricken from the judgment where no cause of 
action was stated against him and he was ignored in the 
instructions. 

Where an agent of defendant carrier was joined 
as a defendant in a suit for delay in transportation, 
but no cause of action was stated against him and 
the instructions were given as though the carrier 
was the sole defendant, the agent's name should be 
stricken from the judgment.^® 

§ 221. Damages for Delay 

The damages recoverable in an action for delay In 
transportation are limited to those actually sustained 
and ascertainable from, and supported by, the evidence. 

In actions for damages resulting from wrongful 
delay in transportation, plaintiff will ordinarily be 
confined to such damages as are actually sustain¬ 
ed,®® and which are supported by,®^ and can be 
ascertained from,®® the evidence. Ordmarily, the 
damages recoverable are such and only such as 
are the proximate result of the delay, and not such 
as might have resulted from it.®® Nevertheless, 
a pecumary loss is not always required.®^ Con¬ 
jectural, speculative, or remote damages cannot 
be recovered.®® If during the negligent delay the 


Shrinkage as dement 

In action against a earner for 
damages from delay in shipment of 
cattle, court properly submitted 
shrinkage in weight of catile as an 
element of damage, where tnere was 
evidence as to what the weight of 
the cattle should have been on the 
market had they been transported at 
the usual time, and as to what the 
cattle actually weighed when they 
were sold on the market—Panhandle 
& S F. Hy. Co. V. Clarendon Grain 
Co., Tex Civ.App., 215 S.W. 866 

45. Mo.—Smith v. Chicago, etc., R 
Co.. 170 S.W. 324, 183 MoApp. 180. 

46. Miss.—^Yazoo, etc., R Co. v. 
Christmas, 42 So 169, 89 Miss. 686. 

10 C.J p 307 note 79. 

47. Okl.—St Louis, etc.. R. Co. v. 
Cox. 138 P. 144, 40 Okl. 258. 

46. Kan.—^Harper v. Davis, 215 P. 
284, 113 Kan. 536. 

49- Or.—^Blackwell v. Oregon Short 
Line Ry. Co. 161 P. 565, 82 Or. 
303 

50. La.—United Pants Mfg. Co. v. 
American Ry. Kxpress Co., 2 La. 
App. 7. 

Ohio—C. L. Hils Co. V. Cmcmnati, 
N O & T. P. Ry. Co., 181 N.B 
819, 42 Ohio App 103 
Tex.—^PanbsiTidle & S F. Ry Co. v. 

Talma ge. Civ App, 206 S.W. 862. 
10 C.J. p 307 note 83. 


Hot a penalty 

The damages recoverable for a de¬ 
lay in delivery of a shipment are 
not to he identified as a penalty im¬ 
posed on the carrier for his failure 
to deliver the goods on time.—C. L. 
Hils Co. V. Cincinn?Lti, N. O & T. P. 
Ry. Co, 181 NE 819. 42 Ohio App. 
103. 

51- Ark.—Prescott & N. W. R Co v. 

Davis, 191 S.W. 210, 126 Ark 306. 
Ind.—Williams v Pittsburgh, C., C. 
& St. L. Ry, Co.. 120 N.E. 46, 68 
Ind App. 93. 

Ky.—Geoigia, S. & F. Ry. Co v. 
Makeever, 15 S.W2d 293, 228 Ky. 
492. 

Infected diipment 
Where a shipment of cholera in¬ 
fected hogs was negligently delayed, 
thereby delaying innoculation at the 
destination, but the evidence showed 
that not moie than eighty per cent 
of infected hogs could have been 
saved, failure to limit recovery 
against carrier for negligent delay 
was error.—Georgia, S. & F. Ry. Co. 
V. Makeever. 15 SW.2d 293, 228 Ky. 
492. 

52. Ind—Williams v. Pittsburgh, C., 
C. & St L. Ry. Co., 120 N.E. 46, 
68 Ind App. 93. 

53. N.C.—Pendergraph v. American 
Ry. Express Co, 100 S.E. 625, 178 
N.a 344. 

10 C.J. p 307 note 84. 
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Application of mle diificult 

In applymg the principle set out 
in the above text it has been well 
said that the difficulty experienced 
by the courts is not so much in the 
abstract principles, but in their ap¬ 
plication to special circumstances, 
so multifonp and various in the 
transactions of actual life—Vicks¬ 
burg, etc., R. Co. V- Ragsdale, 46 
Miss. 458. 

54. neasnze aatomohile 
Damages for delay m the delivery 

of an automobile shipped over de¬ 
fendant's railroad were properly 
awarded, although the automobile 
was used for pleasure only, and 
there was no evidence of pecuniary 
loss.—^McCabe v. Chicago & N W. 
Ry. Co., 215 IlLApp. 99 

55. Ind.—Williams v. Pittsburgh, C., 
a & St. L. Ry. Co., 120 N B. 46, 
68 Ind App. 93. 

B^-mages not speculative or uncertain 
(1) Damages for express compa¬ 
ny’s delay in delivery of picture film 
were neither so speculative nor spe¬ 
cial as to preclude recovery.—^Dia¬ 
mond V. Southeastern Express Co., 
128 S E. 417, 131 S C 450. 

I <2) Damages for loss of chance to 
compete for prize money are not too 
remote and speculative in action for 
delay in transporting hogs for ex¬ 
hibition purposes.—Kansas City, M. 
& O. Ry. Co. V. Bell, Tex.CivA.pp., 
197 S.W. 322. 
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market price at destination increases, the shipper 
is not injured and is not entitled to recover dam¬ 
ages.®® Where the character of a commodity is to 
be changed into a different commodity, affected by 
a different market and the prices prevailing therein, 
in the absence of a showing that the delay caused 
the transformed commodity to reach the market to 
the damage of the consignee, there is no damage 
compensation for which the carrier is liable.®*^ 

If no actual damages are shown, only nominal 
damages are recoverable,®* and if negligent delay 
on the part of the carrier is shown, the shipper is 
in any event entitled to recover nominal damages.®* 

Where, on the consignee’s refusal to accept goods 
because of delay, the shipper reshipped them back 
to the starling point under an agreement with the 
carrier to allow the profit lost on the shipment plus 
the difference between the freight rales, Ihe fact 
that the goods were subsequently resold by the ship¬ 
per at the regular price is immaterial in determining 
the loss of profits and freight charges resulting from 
the delay.®* 

The damages should be adequate but not exces- 
sive.®i Where, however, there is competent evi¬ 
dence in support of a claim for damages resulting 
from the delay and from a consideration of which 
different minds might arrive at different amoimts, 


the damages assessed by the jury will not be held to 
be excessive when they are within an amount which 
seems to be fair and reasonable under the evidence.®^ 

Special damages arc discussed, see infra § 229. 
Damages for loss or injury generally see infra ^ 
262-274. 

§ 222. - - Elements and Measure in Gener¬ 

al 

a. In general 

b. Value of goods 

c. Loss of particular market 

a. In General 

The proper elements and measure of damages are 
dependent on the nature of the goods, the purpose of 
the shipment, and whether or not the action sounds in 
contract or tort. 

The proper elements and measure of damages 
for delay in delivery in any particular case de¬ 
pend somewhat on the nature of the goods ship¬ 
ped and the purposes for which the shipment is 
made. The particular elements of damages recover¬ 
able arc considered infra ^ 223-228. 

It has been held that where the action sounds 
in tort, based on the negligent failure of the carrier 
to transport goods to their destination within a 
reasonable time the measure of damages is some- 


(3) Where it appeared that the 
cattle delayed were “feeders” bought 
for resale; and plaintifil^ who was 
an experienced cattleman, testified 
that when they arrived they looked 
gaunt, had lost thirty or thirty five 
pounds more in weight than they 
would have, had they not been de¬ 
layed, and were not in a salable con¬ 
dition when they arrived, as they 
had been when they were shipped, 
the damages were not so uncertain 
and speculative as to he impossible 
of ascertainment—Hendrix v. Wa¬ 
bash R. Co., SO S.W. 970. 107 Mo.App 
127. 

56. Tex —Stevens v. St. Louis 
Southwestern R. Co., Civ App, 178 
S.W. SIO. 

57- Ohio.—C If Hils Co v. Cincin¬ 
nati, N. O & T. P. Ry. Co, 181 
HR 819, 42 Ohio App. 103. 

Scrap ixoxL to be brokeiL 

Carrier was not liable for dam¬ 
ages from delay in shipping scrap 
iron intended to be broken up and 
sold as small scrap, in absence of 
showing delay caused damage to 
shipment as small scrap—C L Hils 
Co. V. Cincinnati, N. O & T. P. Ry. 
Co, 181 N E 819, 42 Ohio App. 103 

58- Kan —Craig v. St. Louis-San 
Francisco Ry Co, 242 P 117, 120 
Kan 105, rehearing denied 243 P 
1050, 120 Kan. 427, certiorari de¬ 


nied 47 set. 107, 273 ITS. 714, 71 
liEd. 854 

10 C J p 311 note 22 

59- N C —Storry Lumber Co. v. 
Southern R. Co., 65 S B. 460, 151 
NC 23. 

10 C J. p 311 note 21. 

Corpus Juris has been cited as au¬ 
thority for the proposition in Austin, 
Hichols & Co, Inc v. Chesapeake & 
O. Ry. Co., 196 NTS 757. 759. 119 
Misc. 565. 

60. Ohio —Pennsylvania R. Co v. 
Ault Woodenware Co, 153 N.E 86, 
21 Ohio App. 255. 

61. l>ain'i£res held, to be excessive 

(1) $500, for loss of profits and 
expenses, meurred because of car¬ 
rier's failure to transport merry-go- 
round in lime agreed, held excessive 
by amount m excess of $70—Gray 
V. Wabash Ry. Co, 277 S.W. 64. 220 
Mo App. 773. 

(2) On allegation that hogs delay¬ 
ed in shipment lost twenty five 
pounds per head and their value de¬ 
preciated twenty five cents per hun¬ 
dredweight because thereof, verdict 
for more than amount of total weight 
lost IS excessive —^Kansas City, M 
& O Ry Co. V. Bell, Tex.Civ App, 
197 S-W 322. 

D'''mages not lnadeq.nate j 

In action for damages for delay 

AM) 


in shipment of live stock, so that it 
brought a lower market price and 
shiunk in weight, verdict of fifty 
dollars was not so clearly inadequate 
as to justify setting it aside on that 
ground.—^McArdle v. Chicago, M. & 
St P. Ry. Co., 165 NW. 232, 138 
Minn. 379. 

62- Neb —Petsch & McDonald v. 

Hines. 192 NW. 963. 110 Neb. 1. 

Sn.mages held not excessive 

(1) $844, for delaying shipment 
and roughly handling cattle, result¬ 
ing in death of five cows and nine 
calves, and injuries to others, held 
not excessive—Galveston, H & S. A 
Ry. Co V. Hollan, Tex Civ App, 13 
SW2d 996. 

(2) $650, held not excessive for 
damage to six carloads of cattle be¬ 
cause of shrinkage and a drop in 
the market due to ihe carrier's de¬ 
lay in unloading and delivering.— 
Petsch & McDonald v- Hines, 192 
NW 963, 110 Neb. 1. 

(3) $150, where a carrier delayed 
a shipment of forty seven head of 
cattle for about a day, causing them 
to be without feed or water, the 
amount being based on the testi¬ 
mony of a cattleman as to their 
shrinkage in weight, is not excessige 
—Chicago, R I & P Ry. Co. v- 
Stallings. 201 S.W. 294. 132 Ark. 446. 
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what different than that applicable to actions for 
breach of contract, the earner being liable for all 
consequences which naturally flow from its wrong¬ 
ful act, provided they are not too remote, and if 
they could have been reasonably antiapated, it be¬ 
ing immaterial whether or not they were in the con¬ 
templation of the contract of carriage or not.®3 

Elements and measure of damages in actions for 
loss or injury see infra § 263. 

b. Value of Gkiods 

The measure of damages for a delay in transporta¬ 
tion is not ordinarily the value of the goods shipped un¬ 
less there has been a total loss. 

The measure of damages for delay in transporta¬ 
tion is not the value of the goods, since the bailor 
still retains the ownership, but the loss proximately 
caused by the delay. The carrier’s liability is to 
compensate for the damages growing out of the 
delay, and not for loss, and the remedy of the per¬ 
son entitled to the goods is to sue for the damages 
he has sustained by reason of the delay. This rule 
proceeds on the theory that a party injured by the 
breach of a contract by another should take all 
reasonable steps to minirnize the damage he will 
suffer.®^ The length of the delay docs not m any 
way affect the operation of the rule.®® Neither does 
the fact that the owner of the goods has been oblig¬ 
ed to buy other like goods affect the rule;®® he 
should accept the goods and sue for the damages 
caused by the delay.®^ The rule is not abrogated 
by a statute making the carrier liable for loss or 
damage to goods and to a penalty for failure to ad¬ 


just the claim therefor within a time limited.®® 

A stipulation for a sum per day as damages for 
delay does not apply to injury to the goods due to 
delay.®® 

In case of damage to a part of the goods only 
by delay there can be recovery only for such partial 
damage.^® 

Where loss is total. An exception to the rule oc¬ 
curs where because of unreasonable delay the goods 
become valueless, or in other words, where the 
delay has caused what is equivalent to a total loss, 
to the owner; under these circumstances a recovery 
of the full value of the goods when and where they 
should have been dehvered is proper.^^ 

Sale by carrier. Where a delay in the transpor¬ 
tation of goods has caused the loss of a sale at a 
stipulated price, such delay will be considered to be 
the proximate cause of the loss to the shipper of 
the full value of the goods, where the carrier sub¬ 
sequently wrongfully sold the goods, thus preventing 
the shipper from selling them on the market or tak¬ 
ing any measures to minimize the damages.*^ ^ 

c. Loss of Farticiilar Market 

The loss of a particular market due to unreasonable 
delay in transportation is an element of damages. 

Although, as heretofore shown in § 191 b, a car¬ 
rier cannot as a rule be held liable for failure to de¬ 
liver a shipment in time for a particular market, 
nevertheless, if there is a delay caused by the negli¬ 
gence of the carrier, which delay deprives the ship¬ 
per of the benefit of the market on a certain day. 


63. jAla.—■Wlnte v. Louisville & N. 
R. Co., 79 So. 508, 16 Ala.App 515. 

JLny reasonably anticipated dama£fes| 
Tort-feasor is liable for any dam¬ 
ages consequent on his act which 
are directly traceable to it if they 
could reasonably have been antici¬ 
pated as likely to have resulted from 
neglect; hence in shipper's action 
against express company, m recov¬ 
ering damages for delay, shipper was 
not limited to interest on value of 
shipment during period of delay.— 
Southern EIxpress Co. v. Malone, 78 
So. 408, 16 Ala.App. 414, certiorari 
denied 78 So. 990, 201 Ala. 700. 

64. Ga —Southern Express Co. v. 
Hanaw, 67 SB. 944, 134 Ga. 445, 
137 Am S R. 227. 

10 C-J- p 308 notes 96-99. 

Corpus Juris has been cited as au¬ 
thority for this proposition in: 

Miss—^American Ry. Bxpress Co. v. 
Peters, 91 So. 570, 571, 128 Miss. 
875. 

Va—^New Tork, P. & N. R Co v. 
Chandler, 106 S.E. 684, 690, 129 Va. 
695. 


Cattle shipment ' 

Only in instances where there is I 
no market value are the courts au-! 
thorized to find the reasonable or the 
intrinsic value of the cattle shipped. 
—Davis V. Hill, Tex.Civ.App, 271 S 
W. 281. 

65- N J —Higgins v. XJ. S. Express 
Co., 85 A 450, 83 N.J.Law 398. 

10 C J. p 308 note 1. 

66. Tenn —^nimois Cent R Co v. 
Johnson, 94 S.W. 600, 116 Tenn. 
624. 

10 C.J. p 308 note 2. 

67- Ark.—Chicago, etc., R. Co. v. 

Pfeiffer, 119 S.W. 642, 90 Ark. 

524. 22 L R A .N S , 1107. 

68- S C.—^Bullock V Charleston, etc, 
R. Co. 64 S.E. 234, 82 S C 375— 
Cousar Mercantile Co. v Southern 
R. Co, 64 SB. 391, 82 S C 307— 
Moody V. Southern R. Co, 60 SB 
711, 79 S-C. 297. 

69- N.Y —Harmony v. Bmgham, 12 
N.Y. 99. 62 AmuD 142—^Place v. 
Union Bxpress Co., 2 Hilt. 19. 
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TO. Tex.—St Louis, etc, R Co. v. 
Cates, 38 SW. 648, 15 Tex,CivApp- 
135. 

71- N C.—Lambert-Murray Co v. 
Southern Express Co, 59 S.E. 991, 
146 N.C. 321. 

10 C.J p 308 note 7, p 309 note 8 

Corpus Juris has been cited as 
authority for this proposition in 
Uhrich Mill Work Co. v. Missouri 
Pac. R. Co. 212 P 654, 655. Hi Kan. 
658. 

Goods not salable 

Where goods of special design are 
delayed in shipment so that the con¬ 
signee has to supply his wants else¬ 
where, and the goods are consequent¬ 
ly rendered worthless and cannot 
be sold for any price, damages for 
the full value of the goods may 
be properly awarded.—Uhrich Mill 
Work Co v. Missouri Pac. R Co., 
212 P. 654. 112 Kan. 658. 

72- Va.—New York. P. & N. R. Co. 
v. Chandler, 106 SB. 684. 129 Va. 
695. 
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and he is damaged thereby, the loss of that market 
may be considered in estimating his damagesJ^ 
General damages resulting from a delay in trans¬ 
porting goods to a market whereby a special sales 
day is lost may be recovered from the carrier, even 
though the goods had not been sold under a definite 
contract before shipmentWhere a shipment 
could not have been delivered in time for a sale on a 
certain day, damages for any decline of the market 
from that time until the time when they should 
have been delivered are not recoverable.^® Where, 
however, a carrier contracts to deliver cattle in time 
for a particular market, but it fails to make de¬ 
livery in time to permit the animals to be fed and 
watered before market, as is customary, so that 
they are held over for the next day’s market, the 
carrier is hable for a loss occasioned by a decline m 
the market.^® 

In cases of negligent delay in deliveiy, market 
conditions and practices ratlier than market rule 
hours will govern, and the injurious consequences 
of delivery too late for market on the day of ar¬ 
rival are to be regarded as consequences of de¬ 
livery for the next day’s market.^^ 

The measure of damages for the loss of a partic¬ 


13 C.J.S. 

ular sale due to delay in delivery is considered infra 
§229. 

§ 223. ' Depreciation in Market Value 

Generally 

a. As ordinary measure of damages 

b. Goods not shipped for sale 

a. As Oriiinary Measure of Damages 

(1) In general 

(2) Intrinsic deterioration or shrinkage 

(3) Seasonal goods 

(1) In General 

The difference between the market value of the goods 
at the time they should have been delivered and such 
value when actually delivered is a proper measure of 
damages for delay. 

It is the general rule, so stated in Corpus Juris 
which has been quoted and cited as authority there¬ 
for,^* that for unreasonable delay in the transporta¬ 
tion of nearly all classes of goods the shipper is en¬ 
titled to recover the difference between the mar¬ 
ket value of the goods at the time and place at 
which delivery should have been made, and their 
market value when delivery was actually made.^® 


73. Mo —Ossark Ii*ruit Growers' Ass'n 
V. St. LiOUis-San Francisco IL Co., 
46 SW.2d 895, 226 MoApp 222. 

W.Va.—^liowe v. Davis, 119 SB 477, 
94 W.Va 521. 

74, Tex—Davis v. Morgan, Civ.App-, 
251 S.W. 310. 

75- Ky.—^Illinois Central K. Co. v. 
Tanner. 225 S.W. 745, 189 Ky. 706. 

76. Tex—St. Louis & S F. R. Co. 
V. White, Civ.App., 160 S.W. 1128, 
affirmed 222 SW. 963, 110 Tex. 
585. 

77- BAn.—Kirby v Missouri, BI. & 
T. R. Co.. 246 P- 1005. 121 Kan. 
275. 

78- Ala.—American Ry. Bxpress Co. 
V. Baer. 92 So. 652, 207 Ala. 355. 

Kan—Uhneh Mill Work Co. v. Mis¬ 
souri Pac. R. Co., 212 P. 654. 112 
Kan. 816. 

N.Y.—Austin, Nichols & Co, Inc- v. 
Chesapeake & O. Ry. Co., 196 N.Y 
S. 757. 119 Misc. 565. 

W.Va—^D. Blustein & Co. v. Ameri¬ 
can Ry. Express Co., 123 SB. 566. 
96 W.Va. 643. 

79l U.S —Pennsylvania R. Co. v. 
Wm. H. Muller & Co., CCA-Md., 
15 P.2d 535, certiorari denied 47 
S.Ct. 449, 273 U S. 748, 71 L Bd. 872 
—Pomona Products Co v. Southern 
Ry. Co., D.CGa, 294 F. 982— 
American Ry. Bxpress Co. v Bwing 
Thomas Converting Co., C.C.A-Pa., 
292 F 335. 

Ala.—Atlantic Coast Line R. Co. v. 


Enterprise Oil Co., 101 So. 605, 211 
Ala. 676. 

Ark —Missouri^ Paa R. Co. v. S. L. 
Robinson & C!o, 65 S.W.2d 902, 188 
Ark. 475—H. Rouw Co. v. Kansas 
City Southern Ry. Co., 288 S.W. 
900, 172 Ark. 252—Chicago, R. I. 
& P. Ry. Co. V- CuTiTiijigham Com¬ 
mission Co., 192 S.W. 211, 127 Ark 
246—^Murrell v. Pacific Bxp. Co., 
14 S.W. 1098, 54 Ark. 22, 26 Am. 
S.R. 17. 

Ga—Southern Ry. Co. v. Bunch, 109 
SB 523, 27 GaApp. 689—Seaboard 
Air Line Ry. Co. v. Pruitt, 102 
S.E. 182. 24 GaApp. 748. 

DL—Marsh L. Brown & Co. v. Chi¬ 
cago. New York & Boston Refrig¬ 
erator Co., 207 Ill App. 89—Beh- 
rends v. Chicago, R I. & P. Ry. 
Co., 198 DlApp. 236—Warren Land 
Co. V. Chicago, St. P., M. & O. Ry. 
Co, 195 IlLApp 157. 

Ind —I^ennsylvania R. Co. v. Beckett, 
193 NE. 706, 100 Ind App. 250— 
Williams V. Pittsburgh, C., C. & 
St. L. Ry. Co, 120 N.B. 46, 68 Ind. 
App. 93- 

lowa.—^International Harvester Co. 
of America v. Chicago, M & St. 
P. Ry. Co., 172 N.W. 471, 186 Iowa 
86 . 

Md—Stevens v. Northern Cent. Ry. 

Co. 98 A 551, 129 Md. 215. 

Miss—Yazoo & M. V R. Co. v. Ds- 
sery, 127 So 269, 157 Miss. 383, 
overruling suggestions of error 126 
So. 16, 157 Miss. 383—^Yazoo & 
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M. V. R. Co. V. Armstrong & Co, 
71 So. 905, 111 Miss. 652. 

Mo.—Security Stove & Mfg. Co. v 
American Ry. Bxpress Co., 51 S.W 
2d 572, 227 Mo App. 175. 

N.Y.—American Locomotive Co v 
New York Cent. R. Co, 179 N.YS. 
851, 190 App Div. 372—Sternberg v 
Erie R. Co. 170 NYS 893, 103 
Misc. 673, affirmed 172 NYS 921, 
186 App.Div. 939—William R- Man- 
kofl, Inc., V. Erie R. Co, 161 N Y.S 
346, 97 Misc. 415. 

OkL—Wichita Falls & N. W. Ry. Co 
V. D. Cawley Co., 172 P. 70, 69 
OkL 251. 

Pa.—Pennsylvania R. R. v. Rothstcin, 
165 A 752. 109 Pa Super. 96. 

S.C.—^Middleton & Co. v. Atlantic 
Coast Line R Co, 130 S B 552, 
133 S.C 23—Middleton & Co v. At¬ 
lantic Coast Line R. Co., 110 S.B. 
796. 118 S.C. 351. 

SD-—Wilier v. Chicago, M. & St. P 
Ry. Co., 210 N.W. 81, 50 SD 319. 
Tex.—^Texas & P. Ry, Co v. Boaz, 
Civ App. 22 S.W.2d 492—Baker v. 
Nance Bios., Civ App, 294 SW. 
290—St. Louis, B. & M. Ry. Co. 

V. Bath, Civ.App. 292 S.W. 552— 
Hmes V. Edwards, Civ App, 228 
S.W. 1117—Houston & T. C. R 
Co. V. Westbury, Civ.App-, 208 S. 

W. 383—Gulf. C. & S. F Ry. Co 
V. Gross. Civ.App, 204 S-W. 693 
—Galveston. H & S. A. Ry Co v. 
Gibbons, Civ App, 202 S.W. 352— 
Panhandle & S. F. Ry. Co. v. Harp. 
Civ.App., 193 S.W. 438—^Interna- 
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In the nature of things, such damage, it is said, is 
deemed to have been within the contemplation of 
the parties at the time the contract was made, as 
a probable consequence of an unreasonable delay.^® 

If there is no market on the day of delivery the 
market value at the next available market will con- 
trol.^1 If there is no market value at the desti' 
nation it has been held that the market price at 
the nearest place where there is a market for the 
quality specified will controL^^ also been 

held that if by reason of the delay there is no mar¬ 
ket value for the goods at their destination and in 
consequence they are shipped to another market, 
the measure is the difference in market value at des¬ 
tination when they should have arrived and what 
they sold for on the market to which they were 
shipped.83 Where, however, a shipper diverted his 
shipment to another market with the carrier’s con¬ 
sent, and it was undisputed that the same facilities 
would have been furnished for shipment to the sec¬ 
ond market and that the damage to the shipment 
was caused by failure to ice the car before load¬ 
ing, the measure of damages should be based on 
the market value at the destination to which the 


car was finally sent, not that at the original desti¬ 
nation, since the shipper was entitled to the benefit 
of his right to reship to a better market Where 
a railway agent at the point to which goods were 
consigned agrees to send a car containing them, 
as soon as it arrives, to another point, thus chang¬ 
ing their destination to the latter point, the measure 
of damages for delay in holding the car at the orig¬ 
inal destination is the difference in values at the 
changed destination.^5 Where the value of the 
goods where they were manufactured is shown and 
when It is also shown that such goods were ship¬ 
ped all over the country from the point of manu¬ 
facture, it has been held to be a fair deduction 
that the goods are at least of the same value at 
the point of destination and plaintiff’s damages may 
be ascertained therefrom.*® 

Depreciation in value of goods in actions for 
loss or injury generally see infra § 264. 

Amount paid for, or brought by, goods. The 
general rule heretofore stated applies with full force 
and effect, irrespective of the amount paid for the 
goods; and it is of no importance whether the 
price was too low or that it was exorbitant.*^ 


tional & G. N. Ry. Co. v. lianda 
& Storey, Civ.App, 183 SW. 384 
10 C J. p 309 note 10. 

Xave stock 

(1) The measure of damages for 
unreasonable delay in the delivery of 
a shipment of live stock is the dif¬ 
ference m the market value of such 
stock at the time when it was ac¬ 
tually delivered and at the time it 
should have been delivered. 

Neb—^Berliner v Director General of 
Railroads, 184 N.W. 914, 106 Neb. 
801. 

Tenn.—^Nashville, C. & St. D. Ry. v. 

Davis, App., 114 S.W.2d 830. 

W.Va—Lowe v. Davis, 119 S.E. 477, 
94 W.Va. 521. 

Wyo.—Davis v. GrabsTn 225 P. 789, 
31 Wyo. 239. 

(2) Where carrier was negligent in 
unloading and delaymg a shipment 
of cattle at a certain intermediate 
point until its freight traffic, mter- 
rupted by a strike, could be resumed 
to their destination, treatment of 
the cattle at such point becomes 
immaterial, and the general rule as 
to the measure of damages for the 
delay applies.—^Panbaindle & S. F. Ry. 
Co. V. Thompson, Tex CivA-pp., 235 
S.W. 913, dismissed for want of ju¬ 
risdiction. 

Exclusive n■ei^^are 

In the absence of a special contract 
the measure of damages for delay 
set out m the above text, with m- 
terest less unpaid freight, is ex¬ 
clusive.—Southern Ry. Co. v. Bunch, 
102 S.E. 462. 25 Ga.App. 45. 


ETo change by statute 
Amendment to Interstate Com¬ 
merce Act providing liability for 
full actual loss leaves measure of 
damages same as it was at common 
law—Wood & Co. V. Chicago, M. & 
St. P. Ry. Co., 151 NE 229, 320 
Ill. 341, reversing 236 Ill.App. 595. 
Valuation in clauu 

A shipper is not bound by the 
valuation stated by him in the claim 
I filed with the express company espe¬ 
cially where he stated he placed a 
I reduced value m the claim upon the 
articles to procure an immediate set¬ 
tlement.—Southern Express Co. v. 
Couch, 249 S.W 559. 157 Ark. 604 
Where limited liability <dause is j 
void 

Damages is the common-law meas¬ 
ure, namely, the value of the ship¬ 
ment at pomt of destination, when 
it should have been delivered, where 
clause in bill of lading, limiting lia¬ 
bility, was void under Cummins 
Amendment.—Davis v. Hunter, 138 
N,E. 785, 79 IndApp. 462. 

80. Ala.—^American Ry. Express Co. 
V. Baer, 92 So. 652, 207 Ala. 355. 

N.T.—Austin, Nichols & Co, Inc. v. 
Chesapeake & O. By. Co., 196 N.T. 

5 757. 119 Misc. 565. 

10 C.J. p 310 note 11. 

81. Neb—^Berliner v. Director Gren- 
eral of Railroads, 184 N.W. 914, 
106 Neb. 801. 

82. IlL—Wood & Co. v. Chicago, M. 

6 St. P. By. Co., 151 N.E 229. 320 
ni. 341, reversing 236 Ill.App. 595 
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—^Illinois Cent. R Co. v- Cobb, 72 
IIL 148. 

Ou date delivexy was due 

Proper measure of damages for de¬ 
lay m transporting carload of bev¬ 
erage, was market price of beverage 
at shipping point on date beverage 
was to arrive at dcstmation, where 
shipping point was nearest place 
there was a market.—Wood & Co. v. 
Chicago, M. & St. P. Ry. Co, 151 N 
E. 229, 320 IIL 341, reversing 236 
RLApp. 595. 

Wholesale market 

If a wholesale shipment is in¬ 
volved and there is no wholesale 
market at the place where the ship¬ 
ment should have been delivered, 
it has been held that the actual val¬ 
ue of the shipment at the nearest 
wholesale market may be considered. 
—American Ry. Express Co. v Pari¬ 
sian Hat Co., Tex.Civ App., 240 S. 
W. 947. 

83, Tex —Missouri R. Co v. Car¬ 
penter, 114 S.W. 900, 52 Tex.Civ. 
App. 585 

10 C J. p 311 note 17. 

84. Ark.—St. Louis, etc., R. Co. v. 
Tilby, 174 S.W. 1167, 117 Ark. 163. 

86. Tex.—San Antonio, etc., R Co. 
V. Thompson, Civ.App., 66 S.W. 792. 

BGL Kan.—^Uhrich Mill Work Co. v. 
Missouri Pac. R Co., 212 P. 654, 
112 Kan. 658. 

87- S.C.—^Rutland v. Southern R Co., 
62 S.E. 865, 81 S.C 448. 
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Nevertheless, where the only evidence tending to 
show that the goods had a market value at their 
destination when they should have been delivered 
greater than the price at which they were sold by 
plaintiff consignor, after the buyer had refused to 
accept them, was the sale made by plaintiff to the 
consignee, the court may assume that the sale to the 
consignee was at market price.88 Proof of the ac¬ 
tual sale price of the goods after delivery is un¬ 
necessary.^^ 

Contract for delivery within specified time. It 
is of no importance whether or not the earner had 
undertaken specially to deliver by a fixed day, as 
this is a matter which affects merely the liability 
of the company and not the measure of damages 
recoverable.®® 

Special agreement as to damages in case of loss. 
The rule also applies, notwithstanding a stipu¬ 
lation in the bill of lading that, in the event of loss 
of property, the value of the same at the point of 
shipment shall govern, inasmuch as the stipula¬ 
tion refers to property lost in transit and not to 
property damaged by the delay of the carriers.®^ 

Shipment to foreign country. The fact tliat the 
goods are shipped to a foreign country where a 
different standard of money prevails does not affect 
the operation of the rule, but the standard of the 
United States must be taken in both places as the 
measure of value m money.® ^ 

Where goods are returned to place of shipment 
from the point of destination because of refusal 
to receive them, and the shipper is not promptly 
notified of the return, the measure of damages is 
the difference in the value of the shipment at the 
time and the place it ought to have been delivered 
and its value at the time when plaintiff was notified 


of its return.®* 

Delays for different periods of time. Where two 
portions of a shipment are delayed and one longer 
than the other, and a profit is made on the one 
portion m consequence of the delay, it should be 
deducted from the loss sustained as to the other 
part by reason of the delay.®^ 

(2) Intrinsic Deterioration or Shrinkage 

The general measure of damages applies whether 
the damage results from market decline, intrinsic de¬ 
terioration, shrinkage, or a combination of these causes. 

The rule that the measure of damages is the dif¬ 
ference between the market value of the goods 
at the time when delivery should have been made 
and the market value when and where delivery was 
actually made applies whether the damages result 
from a decline in the market, or from intrinsic 
deterioration, shrinkage, or a combination of these 
causes.®5 Thus, if injury to the goods results from 
unreasonable delay in transportation, the shipper 
may recover not only the depreciation caused by a 
declme in the market value thereof at the time they 
were delivered and that at the time they should 
have been delivered, but he is entitled also to re¬ 
cover damages for the injury to the goods.®® 

The measure of damages for delay of a ship¬ 
ment of live stock is the difference between its 
value at the time and place of delivery in an un¬ 
injured condition and its value in the depreciated 
condition in which it was actually delivered ®^ 
It has been held that, if there is no difference 
in the market value at the time the stock was de¬ 
livered and that at the time it should have been 
delivered, plaintiff can recover only for the injury 
to its fitness for market resulting from the delay, 
and the cost of feeding and caring for it during the 


88. Tex.—Houston & T. C. It. Co. 
v. Weslbury, Civ App, 208 S W. 
383. 

88. S-C-—Middleton & Co. v. Atlan¬ 
tic Coast liine R. Co., 130 SE 552, 
133 S.C. 23. 

90. Ill.—Chicagro, etc, R. Co. v- 
Thrapp, 5 Ill App 502. 

Mass —Cutting v. Grand Trunk R 
Co., 13 AQen 381. 

91- Mo.—Hardin Grain Co. v Mis¬ 
souri Pac. R Co, 96 S W. 681, 
120 Mo.App. 203. 

92. Tex.—^Mexican Nat. R. Co v. 
Garcia, Civ App, 26 SW. 780. 

93. N.Y.—G S Roth Clothing Co 
V. Maine SS Co, 86 N.T.S 25, 
42 Misc. 550. 

94. Tex.—Gulf, etc., R Co. v. 

Hughes, Civ App. 31 SW. 411. 

95. W.Va.—L. Blustein & Co. v. 


American Ry. Express Co., 123 S 
E 566, 95 W. Va. 643. 

96. Md—Stevens v. Northern Cent. 

Ry. Co, 98 A 551, 129 Md. 215. 

10 C.J. p 314 note 58. 

Coipus Joins has been, cited in 
support of this proposition. 

Mo —^Morrow v. Wabash Ry. Co, 
App, 265 S.W. 851. 

N.T.—Austin, Nichols & Co. v. Ches¬ 
apeake & O. Ry. Co, 196 NY.S 
757, 119 Misc. 565. 

97- Mo —^Phillippi V Wabash Ry. 
Co, App., 267 SW. 960—Sandker 

V. Wabash Ry Co, 267 SW. 957 
—^Morrow v. Wabash Ry. Co., 265 
S W. 851, 219 Mo App. 62. 

Tex—^Davis v. Hill, Civ App, 271 
SW. 281—Ft. Worth & D C Ry 
Co. V. Gatewood, Civ App., 185 S 

W. 932, affirmed Gatewood v Pt 
Worth & D C Ry. Co, 232 SW. 
493, 111 Tex 291. 
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Wyo.—^Davis v. Graham, 225 P- 789, 
31 Wyo. 239. 

delayed shipment with 
other 

Where cattle composing two ship¬ 
ments were worth one dollar per 
head less on the market when they 
reached their destination than they 
would have been, had they arrived 
at the time and in the condition they 
would have been, had it not been for 
defendant’s negligence, the mingling 
of the cattle and selling both ship¬ 
ments together was not prejudicial 
to defendant, in an action for dam¬ 
ages sustained by the delay in ship¬ 
ment, as the damages would have 
been the same, had the shipments 
been sold separately.—Gulf, W T 
& P. Ry Co. V. McCampbell, Civ. 
App, 85 SW. 1158, modifying 85 S. 
W. 854. 
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delay.®* It has uniformly been held that shrinkage 
in weight due to the delay is a proper element of 
damage to be allowed.®® Furthermore, if the neg- 
hgent delay caused a loss of weight and this loss 
caused the remaining weight to be worth less on the 
market than it would otherwise have been, both the 
value of the lost weight and the depreciation of 
the remaining weight are proper elements of dam- 
age.t It has also been held that where a negligent 
'delay in delivering live stock resulted in the loss 
of the market on the day of arrival as there was 
no time to shape it for market on that day, the 
proper measure of damages is the difference be¬ 
tween the market value, had it arrived without de¬ 
lay or injury and the market value on the first 
market after its arrival for which it could be pre¬ 
pared by the exercise of reasonable diligence.^ 

Damages may be allowed for other physical in¬ 
juries than shrinkage resulting from the delay.® 
Where some of the live stock were dead when the 
shipment arrived at its destination due to a neg¬ 
ligent delay at an intermediate point, the measure 
of the shipper’s damage for the dead animals is 
their market value on arrival had no delay occur¬ 
red.^ If a carrier negligently delayed a shipment 
of live stock, any damage suffered by the stock 
by reason of being placed in the sun in a badly 
ventilated place while being moved is recoverable 
as an item of damages regardless of whether the 
carrier was negligent in so placing the stock; if, 
however, the delay was not caused by the carrier’s 
negligence it is not liable for injury to the stock by 


being so placed unless it was negligent in so plac¬ 
ing the stock.5 

Live stock shipped to pasture. When cattle are 
transported to pasture or feeding pens to prepare 
them for market, the proper measure of damages 
for loss in weight occasioned by the actionable 
delay of the carrier has been held to be the ex¬ 
pense of reproducing the weight lost by reason of 
the delay, market value rule not being pertinent® 

Stipulation or special contract. Where it is stip¬ 
ulated that any recovery is to be based on value 
at the place of shipment, it has been held that 
damages for delay and consequent deterioration 
are to be measured by the difference of value due 
to that cause, not exceeding the value at the place 
of shipment.*^ It has also been held that, where 
the parties contract that the amount of the loss 
shall be computed on the value of the property at 
the place and time of shipment, the shipper can 
recover for loss from delay only the difference be¬ 
tween such value and the salvage price plus any 
charges paid.* 

(3) Seasonal Goods 

Unusual loss from delay in carrying seasonal goods 
is not recoverable as general damages. 

General damage through the carrier’s delay in 
delivering freight caimot become special damage 
because of unusual loss caused by the delay in car- 
rymg seasonal goods and does not create an ex¬ 
ception to the ordinary or market-value rule.® The 
term ‘'market value” in determining the measure 


98. Ky.—Newport News, etc., R. Co. 

V. Mercer, 29 SW. 301, 96 Ky. 
475, 16 Ky.Ij. 555. 

99- Tex.—Kansas City, M. & O. Ry 
Co. V. McMullan, Civ App, 48 S. 

W. 2d 445—Kansas City, M. & O 
Ry. Co. of Texas v. Bomar, Civ. 
App., 207 SW. 570. 

W.Va.—^Li. Bluslem & Co. v. Ameri¬ 
can Ry. Rxpress Co., 123 S!EL 566, 
95 W.Va. 643. 

Wyo.—Davis v Gra>iaTn, 225 P. 789, 
31 Wyo. 239 
10 aj. p 314 note 60. 

1- Tex—^Kansas City. M. & O Ry. 
Co. of Texas v. McMullan, Civ. 
App., 48 S-W 2d 445, error dis¬ 
missed—^Kansas City, M. & O. Ry. 
Co. of Texas v. Bomar, Civ.App, 
207 SW. 570. 

2. Tex—St. liouis & S. F. R Co. 
V. White, 222 S W. 963, 110 Tex 
585, affirming. Civ App., 160 S W. 
1128. 

3- Ill —Priestly v. Northern Indi¬ 
ana, etc. R Co, 26 Ill. 205. 79 
AmD. 369 

10 C.J. p 314 note 61. 


Disease 

Jury having found that hogs ship¬ 
ped were free from disease when 
delivered to carrier, that negligent 
delay proximately caused them to 
become diseased, that all of loss in 
value was proximately caused by 
such delay, and that hogs were sold 
as soon as practicable, held, that car¬ 
rier was liable for loss in value on 
hogs—^Davis V. Cochran, Tex Civ. 
App, 275 SW. 423. 

4U Tex—Ft. Worth & ^D. C Ry. Co 
V. Gatewood, Civ App, 185 S W. 
932, affirmed Gatewood v Ft 
Worth & D. C. Ry. Co., 232 SW 
493, 111 Tex 291. 

5. Mo.—^Neeley v. Hines, 227 SW. 
650, 206 Mo App. 621. 

6. Kan—Colson v Midland Valley 
R. Co, 215 P. 1004, 113 Kan 667. 

7- TJ.S —Southern Pac. Co v. Ar¬ 
nett, Utah. Ill F. 849, 50 CC.A 
17. 

8* Iowa—Keeney v. Chicago, B & 
Q R. Co, 167 N.W. 475. 183 Iowa 
522. 


9- N.T—Steinberg v. Erie R Co.^ 
170 NY.S 893, 103 Misc. 573, af¬ 
firming 172 N.Y.S. 921, 186 App. 
Div. 939. 

Okl—Wichita Falls & N. W. Ry. Co. 

V. D. Cawley Co, 172 P. 70, 69 
Okl. 251. 

Tex—American Ry. Express Co v. 
Parisian Hat Co., Civ App., 240 S. 

W. 947. 

Fnx coats 

In an action against a carrier for 
delay in delivering two fur coats, 
the measure of damage is the dif¬ 
ference between the market value 
when the goods should have arriv¬ 
ed and the value at the time of de¬ 
livery, notwithstanding the goods are 
“seasonable” ..and depreciate in val- 
ue because of change of style—Raw¬ 
er V. Barrett, 171 N.Y.S 322 

Straw hats 

Unusual loss to shipper of season¬ 
al goods, such as straw hats, caused 
by carrier’s delay in returmng goods 
after refusal by consigrnce, does not 
create exception to ordinary or mar¬ 
ket value rule of damages, carrier 
being liable for difference m market 
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of damages for depreciation in the value of sea¬ 
sonal goods delayed in transportation has however 
been held to mean the price at which such mer¬ 
chandise would sell in the open market, in quan¬ 
tities as shipped, at the point of destination.^® 

h. Gk)ods liTot Shipped for Sale 

It is a general, but not universal, rule that the fact 
that goods are not shipped for sale or for immediate sale 
does not alter the rule as to the measure of damages for 
delay. The rental value during period of delay, of ma¬ 
chinery or tools shipped for use is generally regarded as 
the proper measure of damages for their unreasonable 
delay. 

While in the majority of cases in which the 
general rule, stated above in subdivision a, was 
announced the goods unreasonably delayed were 
shipped for sale, the rule ordinarily applies whether 
property is shipped to market or held for some 
other purpose, or whether it is intended for imme¬ 
diate sale or not;^^ thus the fact that live stock 
was shipped for exhibition rather than for imme¬ 
diate sale does not affect the application of this 
general rule.^^ In some jurisdictions, however, 
an exception to the rule allowing as damages for 
unreasonable delay the difference between the mar¬ 
ket value of the goods at the time they are dehvered 
and their market value at the time they should 
have been delivered is recognized in a number of 
decisions in the case of goods not intended for 
market but for some special purpose of the owner 
and it has been held that where the consignee does 
not expect or intend to sell on delivery but in¬ 
tends to store the goods for better prices the gen¬ 
eral rule as to the measure of damages does not 
apply.14 As shown below, this exception is ap¬ 
plicable particularly to machinery and tools, and 
to household goods and wearing apparel, see infra 


§ 225. 

Machinery and implements. The measure of 
damages for unreasonable delay m transportation 
of machinery, m the absence of notice of special 
damages, is its rental value during the time it was 
improperly delayed, or, in other words, the value 
of its use to the owner and to this may be added 
such reasonable expense as may be incurred by the 
shipper in making a search for the goods or in en¬ 
deavoring to secure delivery.^® It is said that a loss ’ 
of the use of machinery during the time delivery 
was delayed is the natural and proximate result 
flowing from the delay.^*^ Rental value is properly 
allowed as the measure of damages for an auto¬ 
mobile intended to be used for pleasure only, even 
though the evidence discloses that plaintiff did not 
hire another automobile except an occasional taxi.i8 
There is authority, however, to the effect that loss 
of rental value is a special damage for which no¬ 
tice must have been given if it is to be recovered.^® 

Where the carrier admits unreasonable delay in 
the shipment of implements, which were not dam¬ 
aged, and no fluctuation occurred in their market 
value, the shipper has been held to be entitled to 
recover only their reasonable rental value for the 
time of the unreasonable delay.^® 

§ 224. Depreciation in Market Value be¬ 

tween Timer of Arrival and Time of 
Sale 

No recovery is allowed for depreciation occurring 
after the goods arrived and could have been sold. 

Where goods have unreasonably been delayed 
there can be no recovery for depreciation in mar¬ 
ket value occurrmg after the time the goods ac¬ 
tually arrived and could have been sold,2i nor after 


value between time of arrival and 
lime when g-oods should have ar¬ 
rived—Steinberg v. Brie R. Co., 170 
N.Y.S. 893, 103 Misa 573, affirming 
172 NT.S. 921, 186 App.Div. 939. 

lOu Tex—American Ry. Bxpress Co. 
V. Parisian Hat Co, Civ.App., 240 
S.W. 947. 

11- S C.—Middleton & Co v Atlantic 
Coast Line R. Co, 130 S-B. 552, 
133 SC. 23. 

10 C J. p 310 note 12. 

12. Tex.—Kansas City, M & O. Ry. 
Co. V. Bell. Civ.App., 197 S.W. 
322. 

Proof of sale after extaihition. Ixunif- 
fiment 

In action for delaying shipment 
of hogs intended for exhibition, proof 
of sale price several days after an- 
rival and after bemg exhibited held 
not to furnish proper facts for as- 
sessmg actual damages.—^Kansas 


City, M. & O Ry. Co. v. Bell, Tex. 
C1V.APP, 197 SW. 322. 

13. Ala.—American Ry. Bxpress v. 
Baer, 92 So 652, 207 Ala. 355. 

10 C.J. p 311 note 27. 

Sale implied 

The ordinary measure of damages 
implies that the shipper proposes 
to sell the goods on arrival—^Penn¬ 
sylvania R Co. V Wm. H. Muller 
& Co., CCAMd., 15 P.2d 535, cer¬ 
tiorari denied 47 S.Ct. 449, 273 T7-S. 
748, 71 LBd. 872. 

14. S.C.—Middleton & Co. v. Atlantic 
Coast Line R Co., 110 S.E. 796, 118 
S.a 351. 

15- Ala.—^Brothers v. Illinois Cent. 

R. Co. 77 So. 423. 16 AlaApp. 273. 
Okl.—Atchison, T. & S F. Ry. Co. 
V. Sun Drilling Co., 165 P. 1133, 
65 OkL 239. 

10 C.J. p 312 note 29. 
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le. Okl—Atchison, T & S. P. Ry. 

Co. V. Sun Drilling Co, supra. 

10 C.J. p 312 note 32. 

17- Ala.—Brothers v. Illinois Cent. 

R. Co. 77 So. 423. 16 AlaApp 273 
10 C J. p 312 note 31. 

18. Ill —McCabe v. Chicago & N. 
W. Ry. Co, 215 Ill App. 99. 

Mo notice of the use for which a 
car shipped over a railroad was in¬ 
tended IS required, where the owner 
sought no special damages for the 
delay.—^McCabe v. Chicago & N W. 
Ry. Co.. 215 Ill App. 99. 

19- Ark —Chicago, etc., R Co. v 
Newhouse Mill, etc., Co., 119 S.W. 
646, 90 Ark. 452. 

2a Miss—New Orleans & N E. R 
Co. V. J. H. Miner Saw Mfg. Co, 
78 So 577. 117 Miss 646. 

21- EAn—Anderson v. Atchison, T. 
& S P Ry. Co., 192 P. 755, 107 
Kan. 537. 

10 C.J. p 314 note 66. 
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such time can there be any recovery for the ex¬ 
pense of keeping the goods, or for shrinkage in 
weight, or depreciation in actual value .22 

Generally, where there is a market for live stock 
upon arrival after a negligent delay by the carrier, 
the shipper must sell immediately, whereupon he can 
recover the difference between the price received 
and what the shipment would have brought except 
for the delay; he may not hold the shipment over 
and speculate on a better price; but this rule, pre¬ 
supposes a fair or reasonable market or a fair 
opportumty to sell and the shipper need not sell 
a delayed shipment immediately upon arrival un¬ 
less there is such a fair opportunity to sell.23 

§ 225. Household Goods and Wearing 

Apparel 

The rental value during period of delay is the meas¬ 
ure for household goods. As to goods without rental 
value, such as clothing, the reasonable value of the use 
IS the proper measure. 

The rule stated in Corpus Juris quoted with ap- 
proval,24 is that, where goods are not intended for 
the market, but are household goods intended to 
serve some speafic purpose of the owner, the meas¬ 
ure of damages for delay in transportation is, as 
often held, the rental value of the goods during the 
period of delay.25 

If the goods consist of clothing, or similar domes¬ 
tic or household goods which cannot properly be 
said to Jiave any rental value, the measure of dam¬ 


ages is ordinarily the reasonable value of the use of 
the property to the owner durmg the time of the 
delay,2® although it has been held that the car¬ 
rier must have had notice of its intended use as 
wearing apparel by the owner or the general rule 
as to depreciation of market value at the place 
of delivery will apply.27 

It has been held that, where delay in delivery 
wearing apparel renders necessary the purchase of 
clothing for immediate use, the measure of damages 
for delay in delivering the clothing shipped is the 
difference between the cost of that purchased and 
its value to the owner at the time of the delivery 
of the clothing delayed in shipment and that if 
there is no evidence to show the value, to the own¬ 
er, of the clothing purchased at the time the cloth¬ 
ing delayed in shipment was dehvered, there is 
no basis on which damages can be awarded-29 

§ 226. Incidental Rxpenses and Dam¬ 

ages 

The carrier is liable for any incidental damages 
proximately resulting from the delay in transportation, 
in addition to the depreciation in market value. 

In addition to the difference between the market 
value of the goods at the time and place when they 
should have been delivered and the time and place 
when they were delivered, the carrier is liable for 
any other and incidental damages naturally and 
proximately flowing from such delay .20 It is very 
generally held that necessary expenses incurred 


SSSi Kan.—Anderson v. Atchison, T 
& S F. Ry. Co, supra. 

Tex—Gulf, a & S. F. Ry. Co. v. 

Dean, CivApp, 261 S-W. 520, 

10 C J- P 315 note 67. 

BTo sale at next marlcet 
■Where, because of a earner’s neg- 
ligence,. cattle shipped to the Kan¬ 
sas City market did not arrive in 
tune for Thursday’s market and 
were held over until Friday, which 
was a regular market day, but, the 
market being inactive, the cattle did 
not sell and were held over until 
Saturday, when they were shipped 
to another market, held that, for 
purposes of computing the damages] 
resulting from shrinkage, the cattle 
were delivered for the Friday mar¬ 
ket, and damages for shrinkage sub¬ 
sequent to delivery should not he 
allowed, the delay having no causal 
relation to the mactivity of the mar¬ 
ket.—Anderson v. Atchison. T. & S 
F. Ry. Co., 192 P. 755, 107 Kan. 637. 

SabsequenA detexloratioji 

Carrier is liable for delay of per¬ 
ishable produce, only for deteriora¬ 
tion at time of delivery, and it was 
msufficient to show deterioration 
when produce was sold several days 


later.—Gulf, C & S. P. Ry. Co. v. 
Dean, Tex.Civ.App., 261 S.W 620. 

2 a. Tex—Gulf, C. & S. P. Ry. Co 
V. Russell, Civ.App., 27 S.W.2d 
608. 

Ho fair bids 

Where cattle through carrier’s neg¬ 
ligent delay arrived too late for 
morning market and in afternoon 
commission men could not secure 
fair bids, shipper holding part of 
cattle over until following mormng 
when lower market was encountered 
could recover losses from carrier.— 
Gulf, C. & S. F. Ry. Co. v. Russell, 
Tex.CivApp., 27 S.W.2d €08. 

Wbexe there is no market for goods 
when delivered and the consignor 
uses due diligence to dispose of them 
and later does dispose of them at 
the best price obtamable, such de¬ 
lay will not affect his right to main- 
tam an action for damages due to de¬ 
lay in transportation by carrier.— 
L. Blustein & Co. v. American Ry 
Kxpress Co., 123 S.E. 666, 95 WVa- 
643. 

24. Ala.—American Ry. Kxpress Co 
V. Baer, 92 So 652, 207 Ala. 355 
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25. Tex—Brown v. Adams, 3 Tex. 
A-Civ.Cas. § 390. 

20. Tex.—Pecos & N. T. Ry. Co v. 

Grundy, CivApp., 171 S.W. 318. 

10 C. J. p 312 note 35. 

27- Ala.—American Ry, Fxpress Co. 
V. Baer, 92 So. 652, 207 Ala. 355 

A question of a witness as to what 
was the depreciation of a fur scarf 
during the time of delay should have 
called for the market value of the 
fur at the place of delivery at the 
tune it should have been delivered 
and the market value there when ac¬ 
tually delivered if the defendant had 
no notice at the time of shipment 
that it was intended for wearing 
apparel of the owner —American 
Ry. Express Co. v, Baer, 92 So 652, 
207 Ala. 355. 

28. N.Y.—Bridge v. New York Cent, 
etc, R. Co, 150 N Y S. 146, 88 Misc. 
35. 

29. N.Y.—^Lichterman v. Barrett, 
167 N.Y.S 882 

aa IlL—Behrends v. Chicago, R. I. 

& P. Ry Co. 198 Ill-App. 236. 
lO C.J. p 312 note 38. 
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by the owner of the goods on account of negligent 
delay of the carrier in delivering them at their 
destination may be recovered this is in accord¬ 
ance with the well settled principle that one who is 
injured by the negligence of another is bound to 
use all reasonable means at his command to lessen 
the damages which would otherwise result from 
such negligence,^^ and he cannot recover damages 
for such loss as might have been avoided by a 
compliance with the rule.33 On complying with this 
rule, it is only fair that he should be allowed the 
necessary expense to which he is put in reducing 
the damages.3^ Nevertheless, plaintiff is not enti¬ 
tled to damages for inconvenience and expense to 
which he was put by the delay where he offers no 
evidence on the subject; and under these circum¬ 
stances he is entitled to only nominal damages, if 
to any at all, for his inconvenience and expense.^® 

In applying the foregoing principles to dead 
freight, it has been held that expenses meurred 
in securing the safety of the goods are recoverable^® 
and also expense incurred in reshipping to another 
market, made necessary because by reason of neg¬ 
ligent delay the original place of destination ceased 
to be a market for the class of goods shipped.^^ 

Although it has been held that damages arc not 
recoverable for loss of time while waiting for the 
goods to arrive,^® it has been held that insurance 
which the shipper may have had to pay by reason 
of increased risk caused by the delay is recover- 
able,39 as is demurrage on vessels awaiting the de¬ 


layed shipment.^® According to some decisions ex¬ 
penses incurred in searching for or attempting to 
locate the goods are recoverable^ ^ unless such ex¬ 
penditures were unreasonable or unnecessary.^^ 

Expense cannot be included which might have 
been avoided by the exercise of reasonable care,^^ 
or which does not grow out of the delay.^^ Inter¬ 
est paid on a debt which the consignee expected 
to discharge by delivery of the goods is not recov¬ 
erable.^® 

Where perishables are lost in packing houses and 
fields due to the carrier’s negligent delay m the 
transportation of crates to be used in packing them, 
the measure of damages is the value of the perish¬ 
ables at the time and in the place where they were 
lost.^® 

Incidental damages in actions for loss or injury 
in general see infra § 266. 

Retail expense. Where wholesale merchandise is 
shipped in bulk it is error to allow as damages 
the profits which it might have received above the 
wholesale price from a sale at retail without deduct¬ 
ing the expense that would have been incurred in 
retailing the goods.^*^ 

Live stock. The general rule has found frequent 
application in respect of negligent delay in the 
transportation of live stock, and it is very generally 
held that the shipper is entitled to recover all inci¬ 
dental expense rendered necessary by the delay,48 
as, for instance, the expense of fecding49 or caring 


31- XT S.—^Pennsylvania R Co. v. 
Wm H Muller & Co, C C A.Md., 
15 P.2d 535, certiorari denied 47 
set. 440, 273 US. 748, 71 LEd, 
872 

Ga.—Seaboard Air Line Ry. Co v 
Pruitt, 102 SE. 182. 24 GaApp. 748 

Tex—^Liide & Laney v. Texas & P 
Ry. Co. Civ.App, 27 S.W2d 836. 

10 C J. p 312 note 39. 

32. Tex—Ft. Worth, etc., R. Co. v 
Daggett, 38 S.W. 525, 87 Tex. 322 

33. Tex—^Gulf, etc, R Co. v. Chin- 
ski, 114 S.W. 851, 53 Tex Civ.App 
21 . 

34. Ind—Pittsburgh, etc, R. Co. v. 
Wood, 84 N.E. 1009, 88 NE. 709. 45 
IndApp. 1. 

35w Ala—^Louisville & N. R. Co. v 
Cheatwood, 68 So. 720, 14 Ala.App 
175. 

N.Y.—^Lichterman v. Barrett, 157 N 
Y.S. 882. 

36k Ohio.—^Davis v. Cincinnati, etc, 
R. Co, 1 Disn. 23. 12 Ohio Dec, 
Reprint 463. 

Tex.—^Missouri, etc, R Co. v. Gray, 
CivA-pp, 160 S.W 434. 


37. Ark—St. Louis, etc, R. Co v. 
Allen. 175 S W 514. 119 Ark. 266. 

Ill —^Illinois Cent. R Co. v. Cobb, 
72 Ill. 148. 

38. Mass—^Ingledew v. Northern R 
R, 7 Gray, 86. 

10 C J. p 313 note 49. 

39- U S —^The J. CL Stevenson, D C 
Md.. 17 F 540. 

40. U S —^Pennsylvania R. Co. v. 
Wm. H. Muller & Co. CCA.Md.. 
15 F.2d 535, certiorari denied 47 
set. 449, 273 US. 748, 71 L.Ed. 
872. 

XSTatuial result of delay 

Demurrage paid on ocean-going 
vessels by shipper because of unrea¬ 
sonable delay of railroad in trans¬ 
porting gram for export is proper 
element of damages since they are 
the natural and almost inevitable 
result of the failure of the carrier 
to timely deliver the gram to the 
seaport —^Pennsylvania R. Co. v. Wm 
H Muller & Co, CCAMd., 15 P2d 
535, certiorari denied 47 S Ct. 449, 
273 US. 748, 71 LEd 872. 

41- Okl.—Atchison, T. & S. P. Ry 
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Co. V. Sun Drilling Co, 165 P 1133, 
65 Okl 239. 

10 C.J. p 313 note 48. 

42. N T —Lichterman v. Barrett, 
157 N Y S 882. 

43- N Y —^DeLeon v McKernan, 54 
N.TS. 167, 25 Misc 182 
Tex—^Belcher v. Missouri, etc, R 
Co., 50 SW. 559, 92 Tex. 593. 

10 C.J. p 313 note 50. 

44. Ill—Igo V. Cleveland, etc, R. 
Co, 156 IlLApp. 190 

45. Tex—^Houston, etc, R Co v. 
Jackson, 62 Tex. 200. 

46k Fla.—^Florida East Coast Ry 
Co. V. Peters, 83 So 559, 77 Fla 
41L 

47- Tex.—American Ry Express Co 
V. Parisian Hat Co., Civ.App, 240 
S.W. 947. 

48- Ga—Seaboard Air Line Ry. Co 
V. Pruitt, 102 SE. 182, 24 GaApp. 
748. 

10 C.J. p 313 note 53 

49- Ga.—Seaboard Air Line Ry. Co. 
V Pruitt, supra. 

Idaho.—Ritchie v. Oregon Short Line 
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for the stock,50 of reshipment because of loss of 
market from the point of origmal destination to an¬ 
other market,or of employing men to look after 
the stock and the cost of feed for horses used for 
that purpose,®^ and also expenses incurred in doc¬ 
toring stock for sickness which has resulted from 
the delay.5^ 

§ 227- - Interest; Deduction of Freight 

Charges 

As damages for delay in transportation the shipper is 
entitied to recover interest on the value of the shipment 
during the period of deiay, but unpaid freight charges 
shouid be deducted. 

The decisions in many cases in which the com¬ 
plaint has demanded interest hold that interest on 
the value of the shipment during the time of the 
reasonable delay is recoverable as damages,®^ al¬ 
though It is otherwise where interest is forbidden by 
statute.55 It has been held that interest allowed 
by the court should not be construed as interest eo 
nomine but as part of the damages,5® and it has 
been held that the fad that a greater rate of inter¬ 
est than the legal rate is demanded does not pre¬ 
vent a recovery of the legal rate.®^ 

Unpaid freight is to be deducted from the amount 
of damage, as the owner receives the advantage 
of the transportation.®* Likewise, where the ship¬ 
per has already paid the freight charges, he is not 


entitled to recover them back in addition to the 
damages occasioned to him by the delay, as this 
would make him better off because of the delay than 
if the shipment had been made promptly.®* Where 
an express shipment for v^hich charges were paid 
was negligently delayed, the shipper’s only claim is 
by way of damages and he cannot recover on the 
theory of money had and received, the consideration 
paid, or any such part of it as exceeds the reason¬ 
able value of the services rendered, namely, freight 
services.*® Where, however, the consignee buyer, 
who refused to accept a shipment because defendant 
carrier did not deliver it within a reasonable time, 
was to pay the freight charges, consignor who sold 
the goods at a lower price after having paid the 
freight charges is entitled to have such freight paid 
included as damages®^ 

Deducting freight charges in actions for loss or 
injury generally see infra § 272. Interest on dam¬ 
ages for loss or injury generally see infra § 26S. 

§ 228. ’ Exemplary or Punitive Damages 

Where the carrier is guilty of reckless or wanton 
conduct, punitive damages have been allowed. 

Exemplary or punitive damages are not recover¬ 
able for unreasonable delay m transportation, un¬ 
less sudh delay was due to gross negligence or op¬ 
pression, or to a willful, conscious, or wanton dis¬ 
regard of the shipper’s rights.®^ Where, however. 


R Co., 244 P. 5S0. 42 Idaho 193, | 
45 A.L..II. 909 I 

Tenn—^Tennessee Cent. Ry. Co v. 

Vance. 3 TennApp 152 
Tex—^Lide & Laney v, Texas & P. 

Ry Co, CivApp, 27 SW.2d 836. 

10 C J. p 313 note 54 

A chaxiTo by a carrier for the feed¬ 
ing of live stock rendered necessary 
by a negligent delay in transporta¬ 
tion is a proper element of damages 
to the shipper—^Tobin v Lake Shore 
& M. S- Ry. Co, 159 NW. 389, 192 
Mich 649. 

50- Ga—Seaboard Air Line Ry Co. 
V. Pruitt, 102 S.E 182, 24 GaApp. 
748 

51. Tex—St Louis, etc, R. Co v. 
Gunter, 86 SW. 938, 39 Tex.Civ. 
App. 129. 

10 C J p 313 note 55 

Test of right to resMp 

Where cattle shipped to market 
failed to reach their destination in 
time for the morning market, due 
to the carrier's delay, whereby the 
shipper was unable to obtain the best 
price obtainable, to 3 ustify reship- 
ping cattle to another market, under 
his duty to minimize the damages 
shipper must be justified m believing 
higher price obtainable, warrantmg 

13 r .T.S—29 


additional expense—Wichita Valley 
Ry. Co V Wallace, TexCiv.App, 17 
SW2d 150 

52- Tex—Southern Kansas R Co. v. 
Samples. Civ.App., 109 S W. 417 

53- Ill—Chicago, etc., R. Co v. Cal¬ 
umet Stock Farm, 61 N.E. 1095, 
194 Ill 9 

54- Ark —Rouw Co v Kansas 
City Southern Ry Co, 28S S.W. 
900. 172 Aik 252. 

Ga—Southern Ry. Co v Bunch, 109 
S E. 523, 27 Ga-App. 689—South¬ 
ern Ry Co V Bunch, 102 S E 
462, 25 GaApp. 45 

Tex—^Fort Worth & B. C Ry. Co v 
Helm, Civ App, 30 S.W.2d 492— 
International & G N. R. Co v 
Bimmil County Pasture Co., 23 S 
W. 754, 5 Tex Civ App. 186. 

Wyo—^Davis v Graham^ 225 P. 789, 
31 Wyo 239 
10 CJ p 311 note 13. 

55- Tenn—Illinois Cent. R. Co v 
Southern Sealing, etc, Co., 58 SW. 
303, 104 Tenn. 568. 78 Am S.R. 
933, 50 LuRJV. 729 

56- Tex.—Port Worth & D C Ry. 
Co V Helm, Civ App , 30 S W 2d 
492. 

Undex prayer therefor 

Interest is recoverable, in action | 
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for delay in transporting shipment, 
as part of damages, if there be pray¬ 
er in plaintifT's pleadings and cause 
of action established by competent 
proof.—^Port Worth & D C. Ry Co- 
V. Helm, Tex Civ App, 30 S W 2d 492, 

57- Tex.—^Dorrance v. International, 
etc. R Co. 125 S.W. 561, 103 Tex. 
200 

58. Ga—Southern Ry Co. v Bunch, 
109 S.E. 523. 27 GaApp 689— 

Southern Ry Co v Bunch, 102 S. 
E. 462, 25 Ga-App- 45. 

Mo —^Morrow v Wabash Ry. Co., 
App., 265 SW S51. 

10 C.J. p 314 note 65. 

Corpus Jtirls was cited with ap¬ 
proval in Uhnch Mill Work Co v- 
Missouri Pac. R. Co, 212 P. 664, 
112 Kan. 658 

59- Kan—^Uhrich Mill Work Co v. 
Missouri Pac R Co, supra 

60. N Y.—International Coal Prod¬ 
ucts Corporation v Fargo, 196 N- 
YS 831. 203 AppDiv 713- 

61- Tex—^Houston & T C R Co. v. 
Westbury, Civ.App., 208 SW. 383. 

62. Tex.—Gulf, C. & S. P Ry Co. 
V Hamilton, Civ.App, 57 S.W 2d 
309. 

10 CJ. p 315 note 68. 
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the carrier’s conduct in delaying the shipments 
showed a rcddess and wanton disregard of the 
shipper’s rights, punitive damages are proper in ju¬ 
risdiction where such damages are allowable.®^ 
Where an interstate shipment is involved, the fed¬ 
eral law on the subject of punitive damages is con¬ 
trolling, and, where the delay of such a shipment 
is occasioned by acts and circumstances indicating 
willfulness on the part of the carrier’s agents or 
servants, punitive damages are not recoverable 
therefor unless the carrier either initially author¬ 
ized such acts or ratified them.®^ 

Exemplary damages in actions for loss or injury 
generally see infra § 269. 

§ 229- Special Damages 

a. Recovery dependent on notice 
h. Time of giving notice 

c. To whom notice given 


d. Requisites of notice 

e. Rules aj^lied . 

a. Recovery Dependent on Notice 

Special damages are not recoverable unless the car¬ 
rier IS informed of special circumstances rendering 
prompt transportation necessary, but, where it has such 
notice, they may be recoverable. 

It is the general rule, so stated in Corpus Juris 
which has been cited as authority therefor,®® that 
damages recoverable for delay in transportation 
must be such as might reasonably have been con¬ 
templated by the parties at the time the contract of 
carriage was made, and that special damages for 
delay are recoverable only in case the shipper, at 
or before the time he tendered his goods for ship¬ 
ment, informed the carrier of the special circum¬ 
stances which rendered a prompt transportation and 
delivery of the goods at their destination neces¬ 
sary,®® or if the carrier has constructive notice of 
the special losses which are likely to follow from 


ZTo inferable malice 

Parent of child bitten by a dog. 
suing: express company for negrligrent 
delay in delivery of the dog:'8 head 
to laboratory for <*Tri»Tnmation for 
rabies, requiring: the child to undei> 
gro the Pasteur treatment, could not 
recover pumtive dama-ges from the 
express company m the absence of 
facts from which malice mig:ht be 
inferred.—Miles v. American Ry. Ex¬ 
press Co., 233 S-W- 930, 150 Ark. 114. 

G3: Ala —Southern Eixpress Co. v. 
Malone^ 78 So. 40S, 16 AlaApp. 414, 
certiorari demed 78 So. 990, 201 
Ala. 700. 

SC—Piero V. Southern Express Co., 
88 S.E. 269, 103 S.C. 467. 

10 C J. p 315 note 69. 

CkixpTis Juris was qiuvted in Gulf, 
C. & S. P. Ry. Co. V. TTeTTiilton. Civ. 
App., 57 S.W.2d 309, appeal dismissed 
89 S.W.2d 208. 126 Tex. 542. 

Damages held eizcesslve 

lu shipper’s action ag;ainst express 
company for neglig:ent delay amount¬ 
ing: to wantonness in shipping: auto¬ 
mobile mag:neto for repairs to mak¬ 
er, punitive daTnagres of four hundred 
ninety dollars were excessive by 
two hundred forty dollars, and will 
be reduced, or case reversed.—^South¬ 
ern Express Co. v. Malone, 78 So. 
408, 16 AlaApp 414, certiorari de¬ 
nied 78 So. 990, 201 Ala. 700. 

6^ S C —Huddy v. Railway Express 
Ag:cncy, 188 S.E. 247, 181 S a 

508—Harman v. Southern Ry. Co., 
90 SE 1023. 106 S.a 209. 

"Under the Carmack 

of the mterstate commerce act, puni¬ 
tive damages were not recoverable 
against a earner for unauthorized. 
willful or wanton acts of its serv-l 


ants in delaying transportation of 
goods shipped, notwithstandmg the 
later enactment of the CuTYimins 
amendment, rnalring: carriers liable 
for “actual loss.”—De Loach v. 
Southern Ry. Co., 90 S.E. 701, 106 
S.a 155. 

6S- La —Miller Engineermg Co. v. 
Louisiana Ry. & Nav. Co., 82 So 
413. 145 La. 460. 

Wash—Blirby v. American Ry. Ex¬ 
press Co., 242 P. 24, 137 Wash. 

241. 

60. U.S.—Pomona Products Co. v. 
Southern Ry. Go., DGGa, 294 P. 
982. 

Ala-—White v. Louisville & N. R. 

Co„ 79 So. 508. 16 AlaApp. 515 
Ark—^Missouri Pac. R. Co. v. S. L. 
Robinson & Co., 65 S.W.2d 902, 
188 Ark. 475—Southern Express 
Co. V. Couch, 220 S.W. 823, 143 
Ark. 513—Chicago, R. L & P. Ry. 
Co. V. Cunnmgham Commission 
Co., 192 S.W. 211, 127 Ark. 246. 
Fla.—East Coast Ry. Co. v. Peters, 
83 So. 559, 77 Pla. 411. 

Iowa.—Percy v. Chicago, R. L & P. 
Ry. Co., 223 NW. 879, 207 Iowa 
889. 

Miss—New Orleans & N E. R. Co 
V- J. H. Miner Saw Mfg. Co., 78 
So. 577, 117 Miss. 646. 

Mont.—Sankey v, Chicago, M. & St. 
P. Ry. Co, 198 P. 544, 60 Mont. 

242. 

N.T.—Rives V. American Ry. Express 
Co. 237 N.TS. 429, 227 App.Div. 
375. 

Okl.—Wichita Palls & N. W. Ry. Co. 
V. D Cawley Co,. 172 P. 70, 69 
OkL 251. 

S C.—Pastime Amusement Co v. 
Southeastern Express Co., 186 S.E. 
283, 181 SC 203, certiorari grant- 
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ed Southeastern Express Co v. 
Pastime Amusement Co, 56 S Ct 
954, 298 IT.S. 653, SO LEd. 1380, 
reversed on other grounds 57 S.Ct. 
73. 299 US. 28, 81 LEd. 20 
Tenn—Southeastern Express Co v. 

Bowers, Ina, App., 109 S.W.2d 851. 
Tex.—^Payne v. Reynolds, Civ App, 
239 SW. 985—American Ry. Ex¬ 
press Co V. Bean, Civ.App., 233 S. 
W. 561. 

10 CJ. p 315 note 72. 

It ought to appear clearly and 
co^tn^l*■iy that at the time of the 
making of the contract the carrier 
had reasonable notice of the special 
circumstances rendering such dam¬ 
age the probable and natural result 
of the delay. 

Pla.—Florida East Coast Ry Co. v. 
Peters, 73 So. 151, 72 Pla 311. Ann. 
Casl91SD, 121. 

Miss—^Yazoo & M. V. R Co. v. Us- 
sery, 127 So. 269, 157 Miss. 383, 
overruling suggestion of error 126 
So. 16, 157 Miss. 383—^Yazoo & M. 
V. R. Co. V. Jacobson, 72 So. 889, 
112 Miss. 158. 

Xatention, to exhibit 

In absence of notice that hogs are 
to he exhibited, carrier is not lia¬ 
ble for loss of prize money caused 
by delay in transportation.—Blansas 
City, M. & O Ry. Co. v. Bell, Tex. 
Civ.App., 197 S.W. 322. 

‘^Special ^ls applied to 

delay in delivering a shipment of 
goods, IS something other and beyond 
the damage occasioned by the mere 
difference m the market price, being 
an element which the carrier cannot 
be presumed to have knowledge of 
without special notice.—Bawer v. 
Barrett, 171 N.Y.S. 322. 
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the delay, as indicated infra subdivision dr The 
rule in its application is not limited to contracts of 
sale in contemplation by the shipper, but is applied 
to the varying phases of mercantile life, on the 
theory that unless the carrier be made aware by the 
shipper, at the time of shipment, of the urgency, and 
the circumstances that require unusual dispatch or 
care in transportation, it ratinot be presumed to 
know the facts, the eadstence and knowledge of 
which upon its part present the legal status on which 
its hability for more than ordinary damages can 
be predicated.®^ In every instance, it is said, the 
shipper has it within his power to protect himself 
against all damages, both general and special, 
caused by delays or losses in shipment, by giving 
notice to the carrier when the contract is made; if 
he fails to avail himself of this privil^e he must 
suffer the consequences of his own neglect®® 

One reason for this rule is that the party under¬ 
taking the delivery is held to assume, when he 
makes his contract, a liability only for those dam¬ 
ages which would, in the usual and ordinary course 
of things, result from his failure to perform, be¬ 
cause It is only these that he is required to foresee, 
unless it is shown that knowledge of an unusual sit¬ 
uation of the other party, in which extraordinary 
injury may be caused by nondelivery, has been 
brought to his attention, and that he has contracted 
with reference thereto; to allow other damages 
would be to add to the terms of the contract an¬ 
other element of damages not contemplated by the 
parties.®® Another reason for requiring the notice 
is to give the carrier an opportunity to protect it¬ 
self by fecial precaution against delay in trans¬ 
portation,^® or to enable it to decline the shipment 


if by reason of unusual conditions it cannot trans¬ 
port promptly.^l Other reasons usually assigned 
for the rule as applied to contracts generally, such 
as that the person to whom the notice is given may 
have an opportunity of demanding additional com¬ 
pensation, if he so desires, or of refusing to make 
the contract, have been said to have no application 
in carrier law, because the carrier is not at liberty 
to require the one or to refuse the other. 

When notice has been given. The rule is equally 
well settled, and Corpus Juris has been quoted as 
authority for it,^® that special damages for delay in 
the shipment of goods are recoverable when the car¬ 
rier has notice that a delay in delivery will result 
in such damages.7^ As otherwise expressed, where 
at the time of entering into a contract both parties 
knew and contemplated that, if a breach is commit¬ 
ted, some injury will occur in addition to the nat¬ 
ural and ordinary consequences of the breach, the 
person committing the breach will be liable to give 
compensation or damages on the occurrence of the 
injury.75 Notice of special circumstances, it is 
said, puts on the carrier the duty to use diligence 
commensurate with the requirements of the case.^® 
The carrier's duty, however, is fully performed 
when on receiving the notice it uses reasonable dil¬ 
igence to forward the goods prompUy.77 In the 
application of the rule, it is of no importance that 
the amount of the damages cannot be estimated at 
the time the contract of shipment is entered into.^® 
The important consideration on which the right to 
recover special damages depends is not that the ex¬ 
tent or amount of such damages was estimated by 
the parties, but that, when the contract was made, 
the fact that such special damages might follow 


67. N.J.—Higrgins v. TJ. S. Express 
Co., 85 A. 450, 88 N.J.Law 398. 
399. 

68L Tex.—Padfle Express Co. v. 
Jones, 113 S.W. 952. 52 Tex.Cav. 
App, 367, 371. 

69- Ala.—niinois Cent. R- Co. v. 
Brothers, 67 So. 628. 12 Ala App. 
351. 355. 

Fla.—Florida East Coast Ry. Co. v. 
Peters, 73 So. 151. 72 Fla. 311, Ann. 
Cas.l918r» 121. 

10 C J. p 316 notes 76, 77. 

70b US —Pomona Products Co. v. 
Southern Ry. Co., l>.C.Ga., 294 F. 
982. 

Ark.—Southern Express Co. v. Couch, 
230 S.W. 823, 143 Ark. 513. 

10 C.J. p 316 note 78. 

71- U.S —Pomona Products Co. v. 
Southern Ry. Co.. DC-Ga., 294 F 
982. 

72- Ark.—Chlcagro. etc., R. Co. v. 
King, 148 S.W. 1035. 104 Ark. 215. 

10 aj. p 316 note 80. 


73- Ija.—Smedes Bros, Inc. v. Moi^' 
gan's Liouisiana & T. R. & S. S. 
Co. 110 So. 425, 162 La. 289. 

74. U S-—Illinois Cent. R. Co. v. 
Horace Turner Corporation, C.CJt. 
Ala. 9 F.2d 6. 

Ala—White v. Louisville & N. R. 

Co. 79 So. 508. 16 Ala.App. 615. 
Ark—Miles v. American Ry, Express 
Co., 233 SW. 930, 150 Ark. 114. 
EAn.—St. Louis & S. F. R. Co V- 
Gaha, 97 P. 435, 78 Kan. 432. 

Mo—Security Stove & Mfg. Co v. 
American Ry. Express Co., 51 SW 
2d 572. 227 Mo App. 175. 

N.C .—^Thompson v. American Ry. Ex¬ 
press Co, 103 SE. 893. 190 N.C. 
42. 

Tex—Davis v. Morgan, Civ App., 251 
S.W. 310—Quanah, A. & P. Ry Co. 
V. Bone, Civ,App., 199 S.W. 382. 
Va—Adams Express Co. v. Allen. 

100 SB. 473. 125 Va. 530. 

10 C J. p 316 note 8L 
Loss of prize money 

General notice to earner that hogs 
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are to be exhibited authorizes recov¬ 
ery for loss of prize money caused 
by delay in transportation.—Kansas 
City, M. & O. Ry. Co. v- Bell, Tex. 
CivJtpp-, 197 SW. 322. 

75. La.—Smedes Bros, Inc. v. Moi^ 
gan's Louisiana & T R. & S. S. 
Co, 110 So. 425, 162 La. 289. 

N.C.—Thompson v. American Ry Ex¬ 
press Co, 103 SE. 898, 180 NC- 
42—Pendergraph v. American Ry, 
Express Co., 100 SE 525, 178 N. 
C. 344. 

10 C,J. p 317 note 82. 

76- Ark.—Chicago, etc, R. Co. v. 
Planters’ Gm, etc., Co., 113 SW- 
352. 88 Ark. 77- 

77- Ark.—Chicago, etc., R. Co. v- 
Planters* Gin, etc., Co., supra. 

78. N.Y.—Giad^'iU WaU Paper Co. 
V. Baltimore, etc.. R. Go., 119 N. 
T.S 623. 
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the breach was contemplated by the partiesJ^ 

Agent's representations as basts for special dam¬ 
ages, A representation by an agent of the carrier 
to the shipper’s agent that the shipment was only 
a short distance away from its destination, but 
not stating when it would arrive, is not a repre¬ 
sentation on which may be founded any special 
damages for a delay.^® 

b. Time of G-iving Notice 

Ordinarily the notice must be given at or before 
the time of making the contract for shipment. In some 
jurisdictions, however, a notice during transit will sup¬ 
port special damages subsequently occurring. 

To render effective the notice of special circum¬ 
stances, It should be given at or before the time of 
the making of the contract of shipment.*^ Indeed, 
it appears to be the general rule that a notice of 
the circumstances rendering prompt transportation 
necessary, given after the carrier has accepted the 
goods for transportation, does not affect the orig¬ 
inal contract and is not sufficient to fasten on the 
carrier a liability for special damages growing out 
of such circumstances on account of delay occur¬ 
ring during transportalion.^^ In the application of 
the rule, it has been held to make no difference 
that the notice so given was given in time for the 
carrier to prevent the dclay.®^ Thus it has been 
held that the notice is insufficient on which to base 
a recovery of special damages if it is given after 


the carrier’s acceptance of the goods for shipment 
but before it has left the point of origm,*4 or after 
the shipment has started on its way and before it 
has reached its destination,^® or after the damages 
have already accrued,^® or after a reasonable tim e 
for the dehvery of the goods.*^ Where, however, 
the breach consists m the failure to make dehvery 
after the shipment reaches its destination, and when 
nothing remains to be done by the carrier except 
to make delivery, the carrier is responsible for such 
special damages as it was then informed would like¬ 
ly result from its negligence m that regard; under 
these circumstances the reason for the rule ceases.®* 

Nevertheless, it is the rule in several jurisdictions 
that the earner’s failure to use diligence to expe¬ 
dite delivery after notice of special damages has 
been given during transit may subject the earner 
to liability for special damages subsequently occur¬ 
ring,*® although the notice will not relate back to 
negligence occurring prior thereto,®® for example, 
subsequent notice of the effect of further delay aft¬ 
er the goods should have been delivered may ren¬ 
der the carrier liable for damages accruing after 
that time by reason of its negligence in not tracing 
and finding the goods.®^ Also the rule is stated 
broadly that a carrier is liable for special damages 
in a case of negligence after its agent acquires 
knowledge of speaal arcumstances causing such 
damages.®* 


Vd. La.—Smedes Bros., Inc., v. Mor- 
Srau's Louisiana & T. R. & S. S. 
Co.. 110 So. 425, 162 La. 289 
Tenn—Southeastei*n Express Co. v. 

Bowers. Inc., App, 109 S W 2d 851. 
*10 CJ p 317 note S6 
80 l Iowa—^Percy v. Cliicago, R. I- 
& P. Ry. Co., 223 NW. 879. 207 
Iowa 889. 

at. U.S —^Pomona Products Co. v. 
Southern Ry. Co. L C Ga., 294 E. 
982 

Ark.—^Missouri Pac. R. Co. v S L 
Robinson & Co, 65 S W.2d 902, ISS 
Ark. 475. 

Iowa.—^Percy v. Chicago, R. I. & P. 
Ry. Co, 223 N.W. 879, 207 Iowa 
889 

La.—^Miller Engineering Co. v. Lou¬ 
isiana Ry. & Nav. Co., 82 So. 413, 
145 La 460. 

Miss—^New Orleans & N. E R. Co 
V. J. H. Miner Saw Mfg. Co.. 78 
So. 577. 117 Miss. 646. 

10 aJ. p 317 notes 88-92. 

82. Ark—^Missouri Pac. R Co v. S 
L. Robinson & Co., 65 S W 2d 902, 
188 Ark. 475—Southern Express 
Co. V. Couch, 220 S.W. 823, 143 
Ark. 513. 

Iowa.—^Percy v. Chicago, R. I. & P. 
Ry. Co.. 223 N.W. 879, 207 Iowa 
889. I 


Miss—New Orleans & N. E R. Co 
V. J. H Miner Saw Mfg. Co., 78 
So. 577, 117 Miss. 646 
10 C.J, p 317 note 88. 

83. Tex—^Missouri, etc, R Co v. 
Belcher, 35 SW. 6, 89 Tex. 428. 

Wis —Bradley v Chicago, etc, R 
Co., 68 NW 410, 94 Wis. 44. 

84. Miss.—New Orleans & N. E R 
Co V. J. H. Miner Saw Mfg. Co , 
78 So. 577, 117 Miss 646. 

85. Iowa—^Percy v. Chicago, R. I & 
P Ry. Co., 223 NW. 879, 207 
Iowa 884. 

8G- Ark —Southern Express Co. v 
Couch, 220 SW 823, 143 Ark. 513 
10 C J. p 317 note 90. 

87. Ky.—Illinois Cent R. Co. v 
Nelson, 97 SW. 757, 30 Ky.L. 114 
10 C J. p 317 note 91. 

83. Ark —Southern Express Co v 
Couch. 220 SW 823, 143 Ark. 5X3 
10 C J. p 318 note 94 

Corpus Jhris was cited with ap¬ 
proval of this statement in Mil¬ 
ler Engineering Co v. Louisiana Ry 
& Nav Co., 82 So 413, 145 La 460. 

89. U S.—^Pomona Products Co. v 
Southern Ry Co, DC Ga., 294 P 
982. 

N C.—Virgrinia-Carolina Peanut Co 
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V Atlantic Coast Line R. Co., 71 S- 
E. 71. 155 NC 148. 

90: Fla—^Florida East Coast Ry 
Co Y. Peters, 73 So 151, 72 Fla 
311, Ann Cas 1918D 121 
Tex —Conn v Texas & N O Ry. Co, 
Com App, 14 SW2d 1001, revers¬ 
ing, Civ.App, 4 S.W 2d 193. 

91- Okl—^Lusk V. Kennedy, 176 P. 
502, 73 Okl. 307. 

Wash.—Kirby v American Ry. Ex¬ 
press Co, 242 P. 24. 137 Wash 
241. 

10 C J p 318 note 93. 

92. Tex —Conn v Texas & N. O. Ry 
Co , Com App, 14 S W 2d 1004, re¬ 
versing, Civ App, 4 S.W 2d 193— 
Atchison, T & S. F. Ry. Co v 
' Butler, Civ App., 89 SW2d 791, er¬ 
ror dismissed, and certiorari dis¬ 
missed, Sup, 93 S.W.2d 143. 
notice after arrival of part 

Where consignee of two castings, 
when only one arrived, informed car¬ 
rier’s agent that unless the other 
casting was delivered immediately 
consignee’s production would be se¬ 
riously curtailed, and carrier failed 
to use ordinary care m delivermg 
such casting, the cairier is liable 
for damage caused to consignee — 
Atchison, T. & S. F. Ry Co. v But¬ 
ler, TexCiv.App, 89 S.W.2d 791, er- 
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Subsequent notice of erroneous address, A let¬ 
ter to an express company's agent, notifying him 
that a package had been wrongly addressed and 
delivered to the wrong town, and that due to its 
character it would he worthless if not delivered to 
the proper addressee within a certain number of 
days, has been held to be sufficient notice of special 
circumstances requiring prompt delivery to make 
the express company liable for special damages, on 
the theory that a new contract arose from the let¬ 
ter.®^ 

c. To Whom Notice Given 

The notice should be given to the carrier or to an 
agent whose duty it Is to receive such notice or to act 
on it. 

The notice may, and ordinarily should, be given 
to the carrier, if a natural person,^^ or to an agent 
of the carrier in position to act thereon or whose 
duty it is to receive such notice and cause others 
to act®5 The agent who entered into the particular 
contract or who received the goods for shipment or 
under whose authority such acts were performed is 
the obvious and generally the proper medium for 
sudi notice.®® In an action against an express 
company for delay in shipping goods a notice to 
the truck driver who issued the bill of lading has 
been held to be suiOficient®^ The notice need not 
necessarily be given to the agent having jurisdiction 
in the matter of delivery.®® Notice to the carrier’s 
agent as to the point of destination,®® or notice to 
a superior traffic officer,^ may be sufficient under 
some arcumstances. 


It has been held that, where mill machinery 
was shipped to be repaired, and then by a separate 
contract shipped back, in order to give the carrier 
notice of special circumstances from which damage 
would arise from delay in transportation, so as to 
make it liable therefor, it is not enough that the 
agent with whom the first contract was made knew 
thereof, there having been no delay in the first 
shipment, but the agent with whom the second con¬ 
tract was made must have been informed of such 
circumstances.® 

d. Requisites of Notice 

The notice should be of matters which naturally and 
reasonably apprise the carrier of the consequences which 
would result from a delay in the transportation. Con¬ 
structive notice may be sufficient. 

The carrier will be responsible for the damages 
sustained if the notice given is of such character 
and goes to such extent in informing it of the sit¬ 
uation that the carrier will be presumed to have 
contracted with reference thereto.® The notice 
should be of such special matters as naturally and 
reasonably apprise the person to be charged of the 
probable consequences of its breach.^ In other 
words, the shipper must communicate to the carrier 
all the facts and circumstances of the case which do 
not ordinarily attend the carriage of such freight, 
or the peculiar character and value of the property 
carried.^ The notice should ordinarily disclose to 
the carrier the purpose or use for which the ship¬ 
ment is intended,® and the necessity of prompt ship- 


Tor dismissed, and certiorari dis¬ 
missed. Sup.. 93 S.W.2d 143. 

Formerly in Texas the rule was 
that a plaintiff m order to recover 
special damagres was obliged to show 
that at the dale of the contract de¬ 
fendant had notice of the special 
conditions rendenngr such damag^es 
the natural and probable consequenc¬ 
es of the broach thereof.—^Missouri, 
E:. & T Ry Co. V. Belcher. 35 S-W. 6, 
89 Tex. 428—Gulf. C. & S. P. Ry. Co, 

V. Cherry, Civ.App.. 129 S.W. 152— 
Pacific ESxpress Co v. Jones, 113 S. 
W 952. 52 TexCivJV.pp. 367—Gulf, 
C. & S. P Ry. Co. V. Gilbert, 22 S 

W. 760. 23 S.V7. 320, 4 Tex-CivApp 
366—Liigron v. Missouri Pac. R. Co., 
3 Tex.A-Civ.Cas. § 1. 

93. N.Y.—Bastian Bros. Co v. 
American Ry. Pxpress Co., 199 N 
T.S. 572, 205 App.Div. 432. 

94- Ky—Louisville, etc, R, Co. v 
Mmk. 103 S.W. 294, 126 Ky. 337, 
31 Ky.L. 833. 

95u TJ S.—^Pomona IToducts Co. v 
Southern Ry. Co, D C Ga., 294 P' 
982. 


96- IT.S.—Pomona Products Co. v. 
Southern Ry. Co., supra. 

10 C.J. p 318 note 96. 

97- Tenn.—Southeastern Express 
Co. V. Bowers, Inc, App., 109 S. 
W2d 851. 

98. Tex,—Conn v. Texas & N. O, 
Ry. Co.. Coni.App., 14 SW2d 1001, 
reversing. Civ.App., 4 S.W.2d 193. 
99- Tex —Pacific Express Co. v. 
Jones, 113 S.W. 952, 52 TexCiv. 
App. 367. 

1- Tex—Gulf, etc., R Co. v. Nelson, 
Tex Civ App., 139 S.W. 81. 

SL Ky—^Louisville, etc, R Co. v. 
Mink, 103 SW. 294, 126 Ky 337. 
31KyL 833 

3. Mo—Security Stove & Mfg Co, 
V. American Ry Express Co, 51 
S.W2d 572, 227 Mo App 175 
[ N C —^Bfeirrill v. Seaboard Air Line 
I Ry. Co, 107 SE 136, LSI NC 
315. 

j Okl.—^Lusk V. Kennedy, 176 P 502, 
73 Okl 307. 

4- XJ.S.—Pomona Products Co v 
Southern Ry. Co., DCGa., 294 P. 
982 
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Tenn—Southeastern Express Co v. 

Bowels, Inc, App., 109 S.W2d 851- 
10 C.J. p 318 note 1 

5- Pla—^Plorida East Coast Ry. Go 
V. Peters, 73 So. 151, 72 Pla. 311, 
AnnCasl918D 121. 

10 C.J. p 31S note 2 

This Corpus Juris statement is 
quoted with approval m Southeast¬ 
ern Express Co. v Bowers, Inc, 
Tenn App, 109 S W 2d 851 

61, Iowa—^Percy v. Chicago, R. L & 
P. Ry. Co.. 223 N.W. 879. 207 Iowa 
889 

10 C.J. p 319 note 3. 

Intended use disclosed 

Where defendant railroad was ful¬ 
ly notified as to what plaintiff in¬ 
tended to do with goods shipped 
him when they arrived at destina¬ 
tion, such communication was suffi¬ 
cient to put the lailroad on notice 
as to the resultant damages should 
it fail or delay m the delivery of 
the goods—^Hamll v. Seaboard Air 
Line Ry. Co, 107 S.E. 136, 181 N.C. 
315. 
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ment and delivery.^ 

Repetition of notice^ Under an agreement for 
the carriage of many carloads of construction ma¬ 
terial, to be used for a special purpose of which the 
carriers had notice, it was unnecessary to repeat 
such notice on each shipment, in order to charge the 
carriers with special damages resulting from delay 
in transportation.* 

Constructive notice. The weight of authority 
supports the rule that, if it appears from the nature 
of the goods shipped or from other circumstances 
that the carrier ought to have known of the conse¬ 
quences which would follow from a delay in trans¬ 
portation, it is charged with notice of such circum¬ 
stances, although no actual notice was given.® Un¬ 
der these circumstances the court may justly infer 
knowledge.!® In such a case it is not necessary that 
the special purpose or intended special use of the 
goods either be mentioned in the negotiations or he 
expressly made a part of the contract.!! 

Whether the facts in any given case satisfy this 
rule is often a very close question; in the notes de¬ 
cisions are referred to where the facts were held to 
show constructive notice,!* also where the facts 
were held not to show constructive notice.!* 


Delivery to an express company for shipment 
does not of itself necessarily indicate that speed of 
delivery is the chief consideration, even if this be 
assumed; however, it does not follow therefrom 
that it is contemplated that special damages might 
result from the earner's failure to exercise speed.!^ 

e. Buies Applied 

(1) Goods for household or purely per¬ 

sonal use I 

(2) Goods for use in business 

(3) Goods for sale at particular market 

(4) Goods under contract of sale 

(1)' Goods for Household or Purely Personal 
Use 

Special damages are not recoverable for a delay of 
goods intended for purely personal or household use in 
the absence of notice. 

Where the proximate result of the delay is the 
loss of the use of goods shipped for purely personal 
use and the carrier has notice or knowledge of facts 
that would apprise it that plaintiff would sustain 
loss in that particular, the measure of damages is 
the value of the use during the time of delay.!5 
Where the carrier is not apprised that any special 


7- Iowa.—Percy v. CJhicagro, K. I & 
P. Ry. Co., 223 N.W. 879, 207 
Iowa 889. 

Mont.—Sankey v. Chicago, M. & St. 
P. Ry. Co., 198 P- 544. 60 Mont 
242. 

8;. Tex.—Gulf, etc., IL Co. v. Nelson, 
CivJVpp.. 139 S.W. 81. 

9. Ala—White v. Louisville & N. 

R. Co.. 79 So. 608. 16 AlaApp. 515. 
Axk—Missouri Pac. R. Co. v. S, L. 
Rohmson & Co., 65 S.W.2d 902, 188 
Ark. 475. i 

Fla —Florida £!ast Coast Ry. Co. v. 
Peters, 73 So. 161, 72 Fla 311, Ann. 
Cas.l918D 121. 

N.C—Harrill v. Seaboard Air Line 
Ry. Co, 107 SE. 137, 181 N.C. 315. 
Okl—^Lusk V. Kennedy, 176 P. 502, 
73 OkL 307. 

10 C.J. p 319 note 7. 

This statement In Corpus Jhxis 
has been auoted m Smedes Bros, 
Inc. V. Morgan’s Louisiana T. R. & 
S. S. Co., 110 So. 425, 162 La 289. 

However, it has also been held 
or said that constructive notice does 
not satisfy the reauirements of the 
rule as to notice of special circum¬ 
stances.—Missouri, etc., R. Co. v. 
Sproles, 'tex CivAlPP., 92 S.W. 40 
Known, special purpose ox present 
use Intended 

Where goods are ordered for a 
special purpose or for present use 
in a erven way and these facts are 
known to the carrier, he is respon¬ 


sible for the damages fairly attrib¬ 
utable to the delay and m reference 
to the purpose or the use mdicated 
—Thompson v. American Ry. Ex¬ 
press Co., 103 SB 998, 180 NC. 42 

Ifti La—Smedes Bros Inc. v. Mor¬ 
gan’s Louisiana T. R. & S. S. 
Co., 110 So 425, 162 La 289. 

10 G.J. p 319 note 8. 

11- N.C —^Thompson v. American 
Ry. Express Co, 103 S.E. 898, 180 
NC. 42. 

12. Constructive notice shown 

(1) Where an express company, re¬ 
ceiving tools for shipment from car¬ 
penters, was told through its agent 
that the carpenters wanted them 
shipped to a point where there were 
other government construction 
camps, the express company, by the 
exercise of ordinary care, would 
have known for what purpose the 
tools were to be shipped, and is re¬ 
sponsible for any loss proximately 
caused by its negligence in failing 
to transport.—^Pendergraph v. Amer¬ 
ican Ry Express Co, 100 S.E. 525, 
178 NC. 344. 

(2) That tobacco flues, shipped un¬ 
covered, and used only for tdbacco 
curing, were shipped in a locality 
where tobacco is generally grown, 
and m the midst of the curing sea¬ 
son, warrants flnding of notice to 
earner of their purpose and imme¬ 
diate need, so as to authorize recov¬ 
ery of special damages from spoilmg 
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of tobacco for delay m transporta¬ 
tion and delivery.—^Thompson v. 
American Ry. Express Co., 103 S£L 
898, 180 N.C. 42. 

10 CJ. p 319 note 10 [a]. 

13. Colurtractive notice not estab¬ 
lished 

(1) Knowledge that a shipper has 
four hundred acres planted in toma¬ 
toes would not carry notice when 
they would be ready for shipment 
or that a few days’ delay in trans¬ 
portation of crates would result in 
special damages.—Florida East Coast 
Ry. Co v. Peters, 73 So. 151, 72 Fla. 
311, Ann.Cas.l918D 121. 

(2) Carrier held not chargeable un¬ 
der circumstances with notice of 
necessity for prompt movement of 
carloads of cans so as to authorize 
recovery of special damages, where 
it was not notifled that the cans were 
sold to a cannmg company and ship¬ 
ped for the purpose of immediately 
canning com, the amount of the in¬ 
jury which IS sought to be recov¬ 
ered —^Percy v. Chicago. R. 1. & 
P. Ry. Co.. 223 N.W. 879, 207 Iowa 
889. 

10 C.J. p 320 note 11. 

14- Wash.—Kirby v. American Ry. 
Express Co., 242 P. 24, 137 Wash. 
241. 

15- Ala—American Ry. Express Co. 
V. Baer, 92 So. 652, 207 Ala. 355. 

10 C.J. p 325 note 59. 
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damages would ensue from delay in transporting a 
car of household goods, recovery cannot he had for 
board bills and room rent paid by the owner while 
awaiting their arrival.^® The suffering of plaintiffs’ 
families, from cold and inconvenience, by the fail¬ 
ure of defendant to deliver them a bill of lading of 
dothing and household goods shipped, is not the 
natural and proximate result of a breach of the 
shipping contract, where defendant was not in¬ 
formed by plaintiffs of their necessitous condition, 
and the consequent suffering from cold that might 
ensue from their inability to buy other clothing and 
goods if those shipped were not promptly deliver¬ 
ed.^^ It has been held by an evenly divided court 
that, where defendant carrier knew of the special 
circumstances making necessary the presence of 
plaintifFs trunk at the steamship pier to which it 
was to be delivered, and that special damages would 
follow if it was not there on time for the sailing 
of the ship on which plaintiff had engaged pas¬ 
sage, plaintiff might recover not only for such phys¬ 
ical suffering, discomfort, and inconvenience as re¬ 
sulted to her directly because of the breach of con¬ 
tract, hut also for such mental suffering as resulted 
from loss of social enjoyment on the trip, by rea¬ 
son of such breach.^® 

(2) Goods for Use in Business 

The rules as to the necessity for and the requisites 
of notice to a carrier in order to recover special damages 
for delay in transportations have been applied to goods 
shipped for use in business, such as machinery, feed for 
stock, fertilizer, and other shipments. 

To authorize a recovery for losses of profits in 
business because of an unreasonable delay of goods 
to be used in such business, it is essential that the 
carrier should have had notice either from the na¬ 


ture of the contract itself or by explanation of the 
circumstances at the time the contract was made 
that such damages would ensue from nonperfonn- 
ance.i® It {g further essential that the data of es¬ 
timating such damages should be so definite and 
certain that they can he ascertained reasonably by 
calculation, for speculative or uncertain profits are 
not recoverable Although the damages claimed 
may be the ordmary, natural, and even necessary re¬ 
sult of the breach, yet, if they are in their nature 
uncertain, they must be rejected.^^ Other special 
damages not recoverable in the absence of notice 
of special circumstances making prompt transpor¬ 
tation necessary are losses incurred in paying labor 
during the stoppage of the business,^^ and interest 
on the capital invested m a plant during die time 
it was necessarily idle as a result of the delay.^® 

On the other hand, where the carrier has notice 
of special circumstances requiring prompt delivery 
of goods to be used in the shipper’s business, and 
the profits that would have accrued during the time 
the goods were unreasonably delayed are so definite 
and certain that they can be ascertained reasonably 
by calculation, such profits constitute an element of 
damage for which the shipper may recover also 
the expense incurred in paying labor rendered idle 
because of the unreasonable delay is recoverable, 
where the carrier knew that this would be the re¬ 
sult of the delay.2® 

Losses paid by the consignor to the consignee as 
liqmdated damages previously agreed on for a de¬ 
lay have been held to be recoverable, where made 
in good faith and not excessive, where the carrier 
was properly notified as to the intended use of the 
material shipped.^® 


16;. Tex-—Pecos, etc., R- Co v. 
Grundy, Civ.App., 171 SW. 31S. 

17- Tex—St Louis Southwestern K. 
Co. V. May, Civ.App, 44 S W. 408. 

18L Mich—^McConnell v. TJ. S. Ex- 
4 ^ press Co, 146 N.W 428, 179 Mich 
622, AnnCasl915D 80. 

19- Iowa—Percy v. Chicago R. L & 
P. Ry Co., 223 N.W. 879, 207 Iowa 
889. 

N-T.—Rives V. American Ry. Ex¬ 
press Co. 237 N.Y.S. 429, 227 App 
Div. 375 

10 CJ. p 320 note 12. 

20l S C —Pastime Amusement Co. 
V. Southeastern Express Co., 186 
S.E. 283, 181 S.C. 203, certiorari 
granted Southeastern Express Co. 
V Pastime Amusement Co., 56 S. 
Ct. 954, 298 U.S. 653, 80 L.Ed 1380, 
reversed on other grounds 57 S.Ct. 
73, 299 US. 28, 81 LEd. 20. 

10 C.J. p 320 note 14. 


Anticipated profits to manufactur¬ 
er from sales of ladies’ suits is too 
speculative and remote to warrant 
recovery thereof from express com¬ 
pany, which unreasonably delayed 
delivery of salesman’s samples — 
'American Ry. Express Co v. Stein¬ 
berg. 270 S.W. 765, 208 Ky. 251, 42 
ALR 705. 

21. Ala.—Southern R Co v. Cole¬ 
man, 44 So. 837, 153 Ala. 266. 

22. Mass.—Swift River Co. v Fitch¬ 
burg R. Co, 47 N.E 1015, 169 
Mass. 326, 61 Am S R. 288. 

10 C J. p 320 note 16. 

23L N C.—Asheboro Wheelbarrow, 
etc., Co. V Southern R. Co., 62 S E. 
1091, 149 N.a 261. 

24. Mo.—^Morrow v Missouri Pac. 
R Co., 123 SW. 1034, 140 Mo App. 
200 . 

10 C.J. p 320 note 18. 

25. Ga.—Savannah F. & W. Ry. Co- 
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V- Pritchard, 1 S.B. 261, 77 Ga. 
412, 4 Am S R. 93 
10 C J. p 321 note 19. 

Delayed materials 

Where defendant carrier was no¬ 
tified that delay m transportmg ma¬ 
terials would cause plaintiil build- 
mg contractor’s employees to be idle, 
it IS liable for special damages there¬ 
after caused by delay and consequent 
idleness of employees —Quanah, A. 
& P. Ry. Co. V. Bone, Tex Civ.App., 
199 SW. 332. 

26i. Kan.—Louis & S. F. R Co. 
V. Gaba, 97 P. 435, 78 Kan. 432 
Where matr»^^us for a hmiiUjior 
had been delivered to a carrier, and 
transportation was unreasonably de¬ 
layed, and the consignor paid the 
contractor, the consignee, an amount 
previously agreed on as damages 
for delay caused by failure to receive 
the material m due time, the carrier 
would be held liable for such amount. 
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Machinery. The rule, laid down in a leading 
case, that, “if the delay is in the transportation of 
machinery, to be applied to a special use, and that 
is known to the carrier, he is responsible for such 
damages as are fairly attributable to the delay, 
such as the value of the use of the machinery, to 
be tested by its rental price, or other proximate 
means, the expenses of idle hands, the loss of gain 
on work contracted to be done for another person, 
if such work could have been done if the machinery 
had been delivered, and the gain thereby definitely 
ascertained in proper time,”^^ has been followed in 
subsequent decisions in which the question has aris- 
cn.28 It is said that notice of special circumstances 
which would result in special damages to a shipper 
from delay in transportation of machinery imposes 
on the carrier the duty to use diligence commensu¬ 
rate with the requirements of the case.29 In order 
to recover for profits alleged to have been lost be¬ 
cause of unreasonable delay in transportation of ma¬ 
chinery, it is essential that they may be computed 
with reasonable accuracy, since remote and con¬ 
jectural profits are not recoverable.^® 

Equally well settled as the foregoing doctrine is 
the principle that unless notice is brought home to 
the carrier of the special circumstances which ren¬ 
der a prompt delivery of the machinery necessary, 
there can be no recovery of special damages for 
wrongful delay, such as loss of profits to the busi¬ 
ness resulting from the delay, expense incurred in 
paying idle labor, and the interest on the capital 
invested in a plant during the time it was necessa¬ 
rily idle because of the delay.®^ 

Feed for live stock. A carrier is not liable for 


special damages for failure to deliver cattle feed 
within a reasonable time after receiving it, where 
it did not, at the time of such receipt, have notice 
of the purpose for which the shipment was intend¬ 
ed or the urgent necessity of its prompt delivery; 
to authorize a recovery, the carrier must be notified 
of the special circumstances from which such dam¬ 
age would probably flow, in case of delay.®® On the 
other hand, where the carrier unreasonably delayed 
a shipment of cattle feed and had notice that it was 
intended to feed plaintiff’s cattle and that plaintiff 
was dependent thereon for the feed, and plaintiff’s 
supply of feed was exhausted by reason of the de¬ 
lay, the carrier is liable for the depreciation in the 
value of the cattle caused directly and proximate- 
ly by the delay.®® 

Fertilizer. It has been held that, where, on ship¬ 
ment of fertilizer, there was no notice to the carrier 
of any special use to which it was to be applied nor 
of such scarcity of fertilizer as to prevent another 
purchase of a like amount by plaintiff, plaintiff is 
not entitled to special damages for failure to deliver 
the fertilizer.®^ On the other hand, in a suit for 
injury to plaintiffs crop by reason of the carrier’s 
delay in transporting a shipment of nitrate of soda 
for fertilizer, it has been considered to be hardly 
possible that defendant carrier did not know the 
purpose of the shipment, and it has been held liable 
for such damages.®® 

Other shipments. Other applications of these 
rules as to the necessity and sufficiency of notice, 
actual or constructive, for the recovery of special 
damages for delay, have been made to shipments 
of actor’s paraphernalia,®® automobiles,®^ building 


in the absence of evidence of bad 
faith, or that the amount was ex¬ 
cessive, if notified at the time of 
shipment of the consequences of de¬ 
lay —St. Liouis & S F. R. Co. V. 
Gaba. 97 P. 435. 78 Kan. 432 

27- Miss.—Vicksburg, etc., R. Co. ▼, 
Ragsdale, 46 Miss. 45S. 

2a. Tenn—^Illinois Cential R. Co. v. 
Johnson, 94 S-W. 690, 116 Tenn, 
624. 

10 C J p 321 note 21- 

Corpns Juris has been quoted in 
Smedfjb Rros., Inc. v Morgan’s Louis¬ 
iana & T. R. & S. S. Co., 110 So 425, 
162 La. 289. » 

29. Ark —Chicago, etc., R. Co. v. 
Planters’ Gin, etc, Co., 113 SW. 
352, 88 Ark 77. 

30u Ark —Chicago, etc., R. Co. v. 

Planters’ Gin, etc., Co, supra. 

10 C.J p 321 note 24. 

31- Ala—^Brothers v. Illinois Cent. 

R Co, 77 So 423, 16 AlaApp. 273 
10 C J p 322 note 25. 


32. Mont.—Sankey v. Chicago, M. 
& St. P. Ry. Co, 198 P. 544, 60 
Mont. 242. 

Tex—Payne v. Reynolds, Civ.App, 
239 S-W. 985. 

10 C J. p 322 note 27. 

Snffideut notice 

Where shipper of cotton seed cake, 
known by carrier’s agent to have 
been purchased to feed shipper’s 
cattle, at time of contract for ship¬ 
ment informed agent that he needed 
It and was told that it would prompt¬ 
ly arrive, the conversation and cir¬ 
cumstances gave carrier notice of 
intended use, so as to authorize re¬ 
covery for depreciation in stock re¬ 
sulting fiom negligent failure to de¬ 
liver as agreed.—Lusk v. Kennedy, 
176 P. 502, 73 Okl 307. 

33. Ky.—^Illinois Cent. R. Co. v. 
Watkins, 91 SW. 1122, 28 KyL 
1254—^Illinois Cent R Co v. Moss- 
barger, 91 SW 1121, 28 Ky.L 1217. 

34. S C —^Matheson v Southern R 
Co, 60 SE. 437, 79 S.a 155. 
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35s. N C —Gatlin v. Norfolk-South¬ 
ern R. Co., 102 SE. 779, 179 NC. 
433. 

36- N.T.—Brown v. Weir, 88 N.Y S 
479, 95 App Div. 78. 

10 C J. p 322 note 30. 

Actor’s trunks 

Loss of engagement due to delay 
in forwarding actor's trunks held 
not contemplated and not recovera¬ 
ble as damages for delay in forward¬ 
ing trunks, where the carrier was 
not notified of the necessity for 
prompt delivery.—^Rivcs v. American 
Ry. Express Co., 237 N.Y.S. 429, 227 
AppLiv, 375. 

37- SB—Armstrong v. Chicago, 
etc, R. Co.. 152 N.W. 696. 35 S 
D. 398. 

D^-m^nres not speculative or remote 
In a shipper's action for special 
damages for the breach of a carrier’s 
obligation to deliver an automobile 
engine shipped to a factory for re¬ 
pairs, loss of the net rental value 
of the automobile during unreason- 
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and construction materials,®* carpenter’s tools;®® 
cotton,^® dnimmer’s samples,^^ exhibits,^® furnac¬ 
es,^® golf clubs,^^ ice,^5 iiv^ stock,'*® medicines or 
articles for medical examination,'*^ motion picture 


films,^* oil,4® pbotograpber’s supplies,®® pop com 
wagon,5l raw materials to be manufactured,®® re¬ 
ceptacles for fruit or vegetables,®® stone for sink- 


able delay in delivery is not too re¬ 
mote and speculative to be recov¬ 
erable —Armstrong v. Chicago, etc., 
R Co, 152 N.W, 696, 35 S D. 398. 

38- N C —^Davidson Development Co 
V. Southern R. Co., 61 S E. 381, 147 
NC. 503. 

10 C J. p 323 notes 32-34. 

Conseauent ds^-mage and eiqpeiise 
Where defendant carrier was no¬ 
tified as to particular damage and 
expense which would 1>e caused by 
delay of building materials, it is lia¬ 
ble therefor where such materials 
were negligently delayed.-j-Quanah, 
A & F. Ry. Co. V- Bone, Tex.Civ. 
App., 199 S.W. 332. 

39- N C —^Pendergraph v. American 
Ry Express Co.. 100 SE. 525, 178 
NC. 344. 

Items for estimatiiig loss 

In an action by carpenters against 
an express company for delay in 
transporting tools, the expense and 
loss of time in returning home to get 
new sets of tools, and for the loss 
m having a double set each, were 
not Items of loss, but for considera¬ 
tion by the jury m estimating plain¬ 
tiff’s loss—-Pendergraph v. American 
Ry. Express Co., 100 S.E 525, 178 
N.a 344. 

40. Miss —^Yazoo & M. Y- R. Co. v. 
Jacobson, 72 So. 889, 112 Miss. 
158. 

Xosn-ffleient notice 

Notice given railroad’s agent by 
cotton buyer that unless there was 
a prompt shipment of cotton he 
would be financially disabled from 
carrying on his business was held 
msufficient to warrant buyer’s recov¬ 
ering special damages by suspension 
of his business for want of finances 
or credit arising from inability to 
move out cotton on hand—Tazoo & 
M. Y. R Co. V. Jacobson, 72 So. 889, 
112 Miss. 158. 

41- Ga.—Seaboard Air Dine R. Co. 

V. Hams, 49 SE 703, 121 Ga 707. 
10 C J p 323 note 38. 
xrotice insuffledent 
Notice to express company simply 
stating that package delivered to it 
contained salesman’s samples is alone 
insufficient notice to make it liable 
for loss of prospective profits arising 
from delay in delivering such sam¬ 
ples—^American Ry. Express Co. V- 
Steinberg, 270 S.W. 765. 208 Ky. 
251, 42 AD R. 705. 1 

4a. Mo.—Security Stove & Mfg. Co 
V. American Ry Express Co., 51 
BW.2d 572. 227 Mo.App. 175. 
Zhq^ense incnxxed by shipper m 
renting space at exhibit before con¬ 


tracting with carrier for shipment 
of exhibit could he recovered as dam¬ 
ages for carrier’s unreasonable de¬ 
lay.—Security Stove & Mfg Co. v. 
American Ry. Express Co., 51 S.W- 
2d 572, 227 Mo App. 175. 

43. Mo—Security Stove & Mfg. Co. 

V. American Ry. Express Co, su¬ 
pra. 

Cartier contxactiiLg with knowledge 
that furnace was being shipped for 
displaying at convention, but failing 
to deliver furnace within reasonable 
time, was held liable to shipper for 
expenses.—Security Stove & Mfg. Co 

V. American Ry. Express Co., 51 S. 

W. 2d 572, 227 MoAupp. 175. 

4A, NY.—Jessup V. Platt, 135 N.Y. 

S. 635, 76 Misc. 466. 

10 C J. p 323 note 39. 

45. N.C.—Dewark v- Norfolk, etc., 
R. Co, 49 S.B 882, 137 N.C. 383. 

10 C.J. p 323 note 40. 

46. US—Port Blakely Mill Co. v. 
Sharkey, Wash.. 102 F. 259, 42 C. 
CA 329. 

Ky.—^Douisville & N. R. Co. v- Grorm- 
ley, 109 S.W. 346, 139 Ky. 848, 23 
Ky.D. 188, rehearing denied 111 S 

W. 289, 33 Ky-D. 802. 

10 C J. p 323 notes 36, 37. 

Expenses for care and feeding 

Where carrier was told at time of 
shipment of live stock that shipper 
was supplied with abundant pastur¬ 
age at place of destination, shipper,' 
on carrier’s abandonment of contract 
and reshipmenf of stock to place of 
consignment, could recover as dam¬ 
ages difference between expenses of 
feeding and carmg for cattle at place 
of consignment, pending subsequent 
shipment, and reasonable value of 
pasturage which cattle would have 
consumed at place of destination, 
and reasonable expense of caring for 
cattle at such place during such 
time, such expenses, m view of no¬ 
tice given earner, having been in 
contemplation of i>arties.—^Douisville 
& N. R. Co. V. Murphy, 206 SW. 
268, 182 Ky. 136. 

47- Ark —^Miles v American Ry Ex¬ 
press Co., 233 S.W. 930, 150 Ark. 
114 

Va —Adams Express Co. v. Allen, 
100 S.E 473, 125 Va. 530. 

Hog serum 

Express company, by which the 
department of agriculture of Virginia 
made a shipment of hog cholera 
serum, informed that it was such 
serum, and of the importance of 
prompt dispatch, while the words 
“Please rush" appeared on the face 
of the express receipt, was held 
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chargeable with notice that the ser¬ 
um was intended by the consipmee 
for preventive treatment of hogs.— 
Adams Express Co v. Allen, 100 S E. 
473, 125 Va. 530. 

Wliexe head of dog which had bit¬ 
ten a child was so delayed in trans¬ 
portation to a laboratory for micro¬ 
scopic examination that it decom¬ 
posed before delivery, rendering an 
examination impossible, the carrier, 
which had notice of the facts, was 
liable for the expense of givmg the 
Pasteur treatment, since it might 
have anticipated such a precaution 
m the event of such delay—Miles 
V. American Ry. Express Co., 233 
S.W. 930. 150 Ark. 114. 

48- NY.—Chapman v. Fargo, 119 N. 
B 76, 223 N.Y. 32. D R.A 1918F 

I 1049. Ann Cas 1918E 1054, reversing 
150 NYS. 1080. 165 AppDiV- 950- 

Xnsnfficient notiiicatioxL 
" Notification of express company by 
shipper to rush moving picture films 
for exhibition was held insufficient 
to render express company, delaying 
shipment, liable for special damages 
for loss of profits, or to show that 
such damages were within the con¬ 
templation of the parties.—Chapman 
V. Fargo. 119 N.E. 76. 223 NY 32. 
DRA1918F 1049, Ann Cas.l918B 
1054, reversmg 150 NY.S. 1080, 165 
AppDiv. 950. 

49- Tex.—San Antonio, etc, R Co. 
V. Houston Packmg Co, Civ App, 
167 S.VV. 228. 

10 C.J. p 323 note 41. 

50. Wis —^Bradley v. Chicago, etc, 
R. Co, 68 NW 410, 94 Wis. 44. 

10 C.J p 324 note 44. 

51- Tex.—Gulf, etc, R Co. v. Comp¬ 
ton, Civ App., 38 SW 220. 

10 C J. p 323 note 42. 

sa. Tex—Doxiance v. Inlomalional, 
etc. R Co. Civ App, 126 SW 694, 
10 C J. p 323 note 35- 

53- Fla—Williams v. Atlantic Coast 
Dine R Co, 48 So 209, 56 Fla. 
735, 131 Am SR. 169. 24 DR.A, 
N.S. 134. 

10 C.J. p 323 note 43. 

Crates for immediate resale 
In suit by company handling 
strawberry crates for negligent de¬ 
lay in transportation of car of crates 
against railroad which had no no¬ 
tice or knowledge that crates were 
ordered for immediate resale, loss of 
profit during period of delay when 
company was left without crates to 
sell was held not recoverable.—Mis¬ 
souri Pac. R. Co. V. S. D. Robinson 
& Co, 65 S.W.2d 902, 188 Ark. 475. 
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ing river mats,®* and the rules have been applied to 
shipments for a museum.®® 

' ‘ (3) Goods for Sale at Particular Market 

If the carrier has notice that goods are being trans¬ 
ported to a particular market and transportation is 
unreasonably delayed. It is liable for special damages 
ensuing. 

If it is within the knowledge of the carrier at 
the time the contract of shipment is entered into 
that the goods are to be transported for sale at a 
particular market and the transportation is unrea¬ 
sonably delayed, whereby the shipper loses the bene¬ 
fit of such market, the carrier will be liable for 
any special damages resulting from such delay.®® 
It has been held that, under these circumstances, 
the shipper may recover the difference between the 
price at which he was obliged to sell the property 
when it did arrive and that which he would have 
received at the time at which it should have arriv¬ 
ed;®^ but it would seem that no notice of special 
circumstances would have been necessary in these 
cases in order to recover such damages, as these 
cases are clearly within the general rule stated 
supra §§ 222 c, 223. 

Special damages resulting from a delay in trans¬ 
porting live stock to a market in time for a special 
sales day may be, recovered, even though the stock 
had not been sold under a definite contract before 
shipment was made, such damages not bemg spec¬ 
ulative or conjectural on that account.®S 


(4) Goods under Contract of Sale 

Special damages for the loss of a sale occasioned by 
delay are not recoverable unless the carrier was notified 
of such contract. 

A carrier who unreasonably delays the transpor¬ 
tation of goods shipped tmder a contract of sale 
is not liable *for any special damages occasioned 
by the loss of the sale, as for instance, any profits 
tihe shipper would have made by delivery of the 
goods ’'at destination according to the contract of 
sale, unless at or before the day of the shipment 
the carrier was notified of the existence of the 
contract and that the goods were being shipped in 
accordance therewith,®® imder such circumstances 
the rule stated supra § 223 a governs, that is, the 
measure of damages is the difference between the 
market value of the goods at the time they ought 
to have been delivered and their value at the time 
they were actually delivered,®® with such other and 
incidental damages as proximately flow from the 
delay,®^ with added interest and the unpaid cost of 
transportation deductedL®^ 

Where, however, goods are contracted to be sold 
at a fixed price and to be delivered at a particular 
place, and the carrier undertakes the transportation 
thereof, with full notice that the goods are to be 
sold if forwarded seasonably, the consignor will be 
entitled to recover the difference between the con¬ 
tract price and the value of the goods when actually 
delivered, if by reason of tmreasonable delay in 
transportation he loses the sale;®® under these cir 
cumstances, the undertaking is special and the loss 


54. La.—Miller £ngrineerin£r Co. v. 
Louisiana Ry. & Nav. Co., S2 So. 
413, 145 La. 460 

jio± lecoverable 

Damagres resultingr from tbe wash- 
ingr away of a mat because of sudden 
rise m tlie river was not such as 
reasonably entered into the contem¬ 
plation of the parties at the time 
of making the contract, whereby de¬ 
fendant railway was to carry stone 
which was to be used by plaintiff for 
sinking the mat against the bank of 
the river, and to render defendant 
liable for flannsges due to delay m 
transportation, smee the carrier 
could not have reasonably foreseen 
the heavy rams or sudden rise in 
the river—^Miller Engineering Co. v. 
Louisiana Ry & Nav. Co., 82 So. 413, 
145 La. 460. 

55- Tex.—^Yoakum v Dunn, 21 S.W. 

411, 1 Tex.CivApp. 524. 

10 C.J- p 324 note 45. 

56. Tex —Davis v. Morgan, CivJLpp, 
251 S.W. 310. 

10 C.J. p 325 note 54. 

ITottoe held suilLcleiit 

Statement by a shipper to a local 


agent that he wanted to get his, 
mules to market for special sales! 
days, and that he would not ship 
unless he could get them there for 
such sale, and his engagement and 
loadmg a car on agent’s promise 
that the car would be ready for ship¬ 
ment for the time specified, is a suf¬ 
ficient notice to the railroad to waiv 
rant the recovery of special damages 
for failure to transport the mules 
to the market as specified—Davis 
V. Morgan, Tex.CivApp., 251 S.W 
310. 

57- Ark—Chicago, etc., R Co. v. 
Niles, 123 S.W 775, 124 SW. 1043, 
02 Ark. 573. 

Vt.—King V. Woodbndge, 34 Vt. 565. 

58. Tex —Davis v. Morgan, Civ.App, 
251 SW. 310. 

56- Miss.—^Yazoo & M. V. R. Co. v. 
Ussery, 127 So 269, 157 Miss. 383, 
overrulmg suggestions of error 126 
So. 16, 157 Miss 383. 

Pa.—Pennsylvania R. R v. Rothstein, 
165 A. 752, 109 Pa.Super. 96. 

10 C J p 324 note 46. 

60u Miss.—^Yazoo & M. V. R. Co. v. 
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Ussery, 127 So. 269, 167 Miss. 383, 
overruling suggestions of error 126 
So. 16, 157 Miss 383. 

10 C.J. p 324 note 48. 

61- Ark—Murrell v. Pacific Express 
Co., 14 S.W. 1098, 54 Ark. 22, 26 
AmS.R. 17. 

10 C.J. p 324 note 49. 

6a. Ark.—St. Louis, etc., R. Co v. 

Mudford. 3 S.W. 814, 48 Ark. 602 
Ga.—East Tennessee, etc., R. Co y. 
Johnson. USE. 809, 85 Ga 497. 

63L Tenn—Southeastern Express Co. 
v Bowers, Inc, App., 109 S.W.2d 
851. 

10 C.J p 324 note 51. 

Sat shipiaeiit 

Where express company had notice 
that unless shipment of hats arriv¬ 
ed at destination on a certain date, 
a loss of sale was probable, but fail¬ 
ed to establish excuse for delay, job¬ 
ber was entitled to recover differ¬ 
ence between sale price and market 
value of hats when they arrived at 
destination.—Southeastern Express 
Co. V. Bowers, Inc., Tenn-App., 109 
S.W.2d 85L 
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and liability are special.®^ 

Sale in foreign country. Where a carrier, agree¬ 
ing to ship grain for export to a foreign country 
with notice that it has been sold there for future 
delivery, unreasonably delays delivery to the ship, 
the shipper can recover the difference between the 
price at which the shipper sold the grain and the 
market price in the foreign country at the time 
the shipper breached its contract, as it was com¬ 
pelled to do by the delay.®® 

Shipper unable to dispose of goods. In an action 
for damages for loss of a sale of a consignment of 
goods, evidence that the shipper had been unable to 
dispose of the goods after several attempts does not 
authorize a recovery of the full amount of the sale 
price as special damage, this not being evidence 
that they had no market value.®® 

§ 230, • Delay in Transportation of 

Corpse 

The cases are not In harmony as to the liability 
of a carrier for damages for mental anguish for delay 
In the delivery of a corpse. 

In a number of states it is held that damages are 
recoverable for mental suffering caused by negli¬ 
gent delay of a carrier in transporting a corpse of 
a near relative, such as a husband, son, wife, or 
father.®*^ A recovery, however, is permitted only 
for the mental suffering felt by plaintiff on account 
of the wrongful delay ;®®^ he is not entitled to re¬ 
cover for mental suffering of other near relatives 
of deceased caused by such delay;®® and, where the 
contract for transportation of the corpse is made 


by a stranger, and the existence of the parents 
of deceased is not disclosed to the carrier, the men¬ 
tal ang^sh of the mother, resulting from wrong¬ 
ful delay in transportation, is not recoverable.*^® 
Damages are not allowable for mental anguish 
claimed to have been suffered on account of the 
postponement of a funeral, where, notwithstanding 
the delay, the corpse arrived an hour before the 
time appointed for the funeral and was prepared 
for burial at the time, and where plaintiff of her 
own accord postponed the funeral until the follow¬ 
ing day.^^ So it has been held that a mother is 
not entitled to recover for mental anguish for delay 
m delivering a coffin, necessitating burial of a child 
in a different burying groimd than that intended, 
where her condition was such that she did not know 
of the delay, the intention to bury in the other 
burying ground, or where the body was buned.^^ 
Damages are not allowable for reembalming the 
body, where this is necessitated by the voluntary 
act of plaintiff in postponing the funeral.*^^ 

It is the rule in some jurisdictions that there can 
be no recovery of damages because of mental pain 
and anguish alone from the carrier’s negligent de¬ 
lay in transporting a corpse, where there was no 
physical tort resulting in injury to plaintiffs person 
or any pecuniary loss.^^ In still other jurisdictions, 
in the absence of willful and malicious misconduct 
on the part of the carrier or its agents, damages for 
mental anguish for a delay in the shipment of a 
corpse are not recoverable.*^® 

Damages for injury to corpse generally see infra 

§ 273. 


Tenn.—Soutlieastera Ebepress Co. 
V. Bowers, Inc, supra. 

10 C.J. p 325 note 62. 

65- •U S —^Pennsylvania R- Co. v- 
Wm. H. Muller & Co., CCA.Md., 
16 F 2d 636, certiorari denied 47 
set. 449, 273 U.S. 748. 71 BEd. 
872. 

IBeasore not limited l>y contract pro¬ 
vision 

Provision m defendant's tanfiCs 
frovemingr export grrain rates that 
railroad, on expiration of five days 
after elevation of grain, assumes 
cost of storage was held not to lim¬ 
it measure of dam^^ges for unrea¬ 
sonable delay thereto, having no such 
purpose.—Pennsylvania R. Co. v. 
Wm. H. Muller & Co., C.C.A.Md., 15 
F 2d 535, certiorari denied 47 S.Ct. 
449, 273 US. 748. 71 UEd. 872. 

66. Tenn —Southeastern Express Co. 
V. Bowers, Inc., App., 109 S.W.2d 
851. 


67- Ky.—liouisville & K R. Co. v. 

Hull, 68 SW. 433, 113 Ky. 661, 24 

KyL. 375. 67 BR.A 771. 

10 C J. p 325 note 61. 

Hotice snldcient 

Evidence that plamtifTs son made 
arrangements with the carrier’s tick¬ 
et agent to ship corpse over a cer¬ 
tain route, paid for its transporta¬ 
tion, and bought tickets for four per¬ 
sons to accompany it, shows facts 
sufficient to put the agent on in¬ 
quiry as to the identity of the per¬ 
sons who were to use the tickets 
and as to their relationship to de¬ 
ceased, so that the carrier was charg¬ 
ed with notice that the corpse was 
that of plaintiff's deceased wife, and 
of the fact that one of the tickets 
was for use by him, and should be 
held to have contemplated that he 
would undergo mental suffermg if 
the contract was breached.—^Lancas¬ 
ter V. Mebane, Tex.Civ.App., 247 S. 
W. 926. 1 


68- Tex—Missouri, etc, R Co v. 
Vandiver, 122 SW. 955, 57 Tex Civ. 
App. 470. 

69- Tex —Missouri, etc., R. Co. v. 
Vandiver, supra. 

76. Tex —^Nichols v. Eddy, Civ App , 
24 SW. 316. 

71- Ala—Alabama City, etc. R Co. 
V. Brady, 49 So. 351, 160 Ala 615. 

72- N.C.—Cooper v. Southern Ex¬ 
press Co., 81 SE. 743, 165 N.C. 
538. 

73. Ala.—^Alabama City, etc, R Co. 
V. Brady, 49 So. 351, 160 Ala. 615. 

7A Ga—^McNeal v. Seaboard Air 
Line Ry Co., 98 SE. 409, 23 Ga. 
App. 473. 

75- Minn—^Beaulieu v. Great North¬ 
ern R Co., 114 NW. 353, 103 Mitin. 
47, 19 L.R.A,N.S., 564. 14 Ann.Cas. 
462. 
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Q. CLAIMS FOR DAMAGES, WAIVER, NOTICE OP CLAIM, AND CONTRACTUAL LIMITATION 

OP TIME TO SUE 


§ 231. Claims in General 

Statutes which impose certain burdens on carriers 
because of their failure to settle, pay, or reject claims 
for loss and damages within a specified time have been 
upheld. 

The validity of various state statutes which im¬ 
pose certain burdens on earners in case they do 
not proceed within a certain time to settle, pay, 
or reject claims for loss or damage has been up¬ 
held against objections that such statutes were 
violative of the federal constitution,^® including the 
due process clause of the Fourteenth Amendment,^^ 
and of the state constitution.^® In some jurisdic¬ 
tions, statutes have been enacted which impose pen¬ 
alties on earners for failure, within a-designated 
lime, to adjust claims for loss of, or injury to, 
goods, and these statutes are considered below in 
§§ 474-480. 

§ 232. Waiver of Claim 

While acceptance of the goods by the consignee, 
without objection and with knowledge of their defective 
condition, may prevent recovery for the loss, acceptance 
does not under all circumstances defeat a right to re¬ 
cover. 

Acceptance of the goods by the consignee, with¬ 
out objection and with knowledge of their defective 
condition, may preclude recovery for damages there¬ 
to,^® or for loss or destruction subsequent to deliv¬ 
ery due to such defective condition.®® The con¬ 
signee is entitled, however, to a reasonable oppor¬ 
tunity for examination, and acceptance for that 
purpose will not be a waiver ;®i nor will acceptance 
waive objection for damage not apparent.®^ In¬ 
deed, the receipt of the goods alone, with no stip¬ 
ulation that they are accepted in full performance 


of the contract, does not, it seems, constitute a waiv¬ 
er of claim for damages for which the earner may 
be liable.®® A receipt acknowledging a delivery of 
the goods in good condition is only pnma facie evi¬ 
dence of the fact.®^ 

Where, if the carrier had performed its duty 
of unloading an animal instead of permitting the 
consignee to unload, the carrier could, or should, 
have discovered an apparent injury, it cannot com¬ 
plain of a lost opportunity to discover die injury, 
as bearing on the right of the consignee to claim 
damages for the injury, notwithstanding he had dis¬ 
covered the injury before accepting the animal.®® 

The retaking of a claim filed by the shipper, after 
it has been considered and rejected by the earner’s 
agent, does not amount to a withdrawal of the 
claim, unless so intended.®® 

Where the initial earner delivered the wrong 
kind of a car for the shipment contemplated by 
the consignor, his direction, after delivery to the 
connecting carrier, to transport the goods to desti¬ 
nation does not absolve the initial carrier from lia¬ 
bility for injuries to the goods caused by such im¬ 
proper car, where the consignor did not discover 
the damage until the car reached destination.®^ 

Acceptance of a portion of the goods will not 
waive objection on account of the damaged condi¬ 
tion of the balance.®® If, however, the consignee 
desires to recover damages for breach of the en¬ 
tire contract, in excess of the value of the goods 
not delivered, he should, after discovering the in¬ 
ability of the carrier to deliver the balance, tender 
the return of the portion accepted.®® 


76- Ind—Jackson v. Mauck, 126 N. 
B 851, 189 Ind. 262—Clift v South¬ 
ern Hy. Co., 124 N.E. 457, 188 Ind. 
472. 

77- US—Southern By Co v. Clift. 
43 set 125. 260 U.S. 316, 67 U. 
Bd. 283. affirming: 131 NB 4, 190 
Ind 636. 

Claboi. not paid, or rejected stands 
9d‘>nitted 

Indiana statute. Acts 1911 c 183, 
applicable to inlra-stale shipments 
providing- that, if a claim for loss 
or damage shall not be paid or re¬ 
jected witbin ninety days, it shall 
stand admitted for the full amount 
did not violate the Fourteenth 
Amendment. 

U.S —Southern By Co v. Clift, 43 
set 126. 260 U.S 316, 67 L Bd 
283, affirming 131 N.B. 4, 100 Ind 
536. 


Ind —Clift V. Southern By. Co., 124 
KB. 457, 188 Ind. 472 

78- Ind.—Clift V. Southern By. Co, 
supra. 

79- La—^Marcy v. Warner, 17 I^a. 
Ann 34—^Monro v. Ship Baltic, 1 
Mart. 194. 

SO. Wash-—^Bolhchild v. Northern 
rac B Co, 123 P. 1011, 68 Wash 
527, 40 URA,NS, 773. 

10 C J. p 326 note 69. 

81- U S.—^Bradstreet v Heran, C C 
NT., 3 FCasNo 1,792a, 2 Blatchf. 
116. 

S C —^Perebee v Atlantic Coast Line 
R Co, 95 SB. 349, 109 SC. 105. 

82- La—Oakey v. Bussell, 6 Mart., 
NS, 58. 

10 C.J p 326 note 71 

83- U S.—^The Blmira Shepherd, C. 
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CNT, 8 F.Cas.No.4.41S. 8 Blatchf. 
341 

10 C J p 326 note 72. 

S.C.—Ferebee v. Atlantic Coast 
Line R. Co., 95 SB. 349, 109 S-U 
105. 

10 C.J. p 326 note 73. 

85. SC—^Ferebee v. Atlantic Coast 
Line R Co, supra. 

86. Tex —^Missouri, etc., H. Co. v. 
Hamman, Civ.App., 128 S.W. 932 

87- Mo—Smith v. Wabash R. Co., 
App, 182 S.W. 764, 

88. Minn.—Brown, etc., Co. v. Penn¬ 
sylvania Co, 65 N.W. 961, 63 Mmn. 
546. 

N Y.—Scheu v. Benedict, 22 N.B. 1073, 
116 NY 510, 15 AmS.R. 426. 

89- U.S.—Conner v. The Sarah 
Sands. DC.NY.. 6 P.Cas.No.3,115. 
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Payment of the freight charges is not a waiver of 
the right to recover damages, as the consignee may 
maintain action therefor without interposing it by 
way of offset or counterclaim as against the 
freight-®® 

Release executed without authority. A release of 
damages by the consignor is not binding on the con¬ 
signee if executed without his authority.®^ 

§ 233. Notice of Clairn for Damages 

Stipulations in shipping contracts requiring notice 
to the carrier of a claim for loss or damage are usual 
but do not restrict the time within which action may be 
brought and do not exempt the carrier from liability 
for negligence. 

Stipulations in bills of lading or other contracts 
of shipment that written notice of a claim for loss 
of, or damage to, the goods shipped shall be given 
to the carrier or his agent within a designated time, 
and that unless such notice is given there will be 
no liability on the part of the carrier, are very gen¬ 
erally upheld in so far as they are found to be 
reasonable, as shown infra § 237, unless there are 
constitutional or statutory provisions directly or 
by implication forbidding them, as shown infra § 
236. According to some cases, they arc conditions 
in the nature of estoppels,®^ They operate to pre¬ 
vent the enforcement of the obligations of the 
contract when not complied with as shown below 
in § 234, and are not the equivalent of statutes of 
limitation restricting the time within which actions 
may be brought,® ^ nor are they in any sense an 
exemption from liability for negligence directly or 
indirectly.®^ There is a difference of opinion as 
to whether these contracts are limitations of the 
earner's common-law liability. A number of de¬ 
cisions maintain that they are not, unless the time 

90. Minn.—^Brown, etc., Co. v. Penn-, 
sylvania Co, 65 N.W. 961, 63 Minn | 

546. 

N.Y.—Schwinger v. Raymond, 83 N T 
192. 38 Am.R. 415. 

91- Wis.—Cream City R. Co. v. Chi¬ 
cago, etc., R. Co., 23 N.W. 425, 63 
Wis 93, 53 AmR. 267. 

92. N C.—^Kime v. Southern Ry. Co, 

69 S.E 264, 153 N O. 398. 

10 C J. p 327 note 84. 

93. N C.—Dixie Cigar Co. v. South¬ 
ern Express Co, 27 SEL 73, 120 
NC. 348. 58 Am.S.R. 795. 

10 C J. p 327 note 86. 

94. Colo—Atchison, T. & S- P Ry 
Co. V. Miller, 163 P. 836. 63 Colo 
46 

Ga—Southern Ry. Co. v. Simpson, 93 
S E. 47. 20 Ga.App. 290. 

Mo—^Bilby V. Atchison, T. & S P 
Ry Co., 199 S.W. 1004. 


required for gpving notice is unnecessarily short,®® 
and a similar view has prevailed in some jurisdic¬ 
tions in respect of a stipulation for the making of a 
written claim within a specified time.®® Other'de¬ 
cisions take the contrary view and hold that these 
stipulations are in effect a limitation of the carrier's 
common-law liability.®^ The operation and effect 
of this diversity of views is shown m subsequent 
sections. 

While, according to some cases, stipulations of 
the general type here under consideration do not 
apply where the shipment is made under parol 
contract and not under the bill of lading,®® a stip¬ 
ulation for claim m writing within a specified time 
in a uniform bill of lading prescribed by the in¬ 
terstate commerce commission has been given effect 
in the case of an interstate shipment, notwithstand- 
mg no bill of lading was issued m the particular 
case.®® 

§ 234- Necessity for Notice 

a. Want of requirement in contract 

b. Stipulation requiring notice 

a. Want of Beqnirement in Contract 

Notice to the carrier of loss of, or injury to, goods 
shipped IS not a condition precedent to an action for 
such loss or injury in the absence of any provision in the 
shipping contract requiring notice. 

In the absence of some speaal provision in the 
contract of shipment requiring.it, it is not a condi¬ 
tion precedent to a suit for loss of, or injury to, 
the goods shipped that notice thereof shall be given 
to the earner, or that claim shall be made,i and, 
where there is no binding stipulation m that re¬ 
gard, the shipper may sue on his claim at any time 

etc, R Co. v. Graves, App., 16 S. 
W. 102 

99- WVa.—Wholesale Coal Co. v. 
Chesapeake & O. Ry. Co, 144 SE. 
715, lOG WVa. 53 

1- Ind—Ohio, etc , U, Co. v Nick- 
less, 73 Ind. 382. 

Lia.—^11 P Richard & Sons v. Direc¬ 
tor General of Railroads, 107 So 
891. 160 L.a. 1019. 

Tenn—Southwestern Ry Co. v Ship- 
ley, 245 SW. 524. 147 Tenn 40. 
Xiive stock 

Even though the delivery of live 
slock to a carrier for shipment is 
the beginning of transportation, ei¬ 
ther at common law or under the 
statute, there is no duty imposed by 
law on the shipper to give notice 
of any claim for damages ansmg 
thereafter, and such notice can be 
imposed only by contract—Southern 
Ry. Co. V Shipley, 245 S.W. 524, 147 
Tenn. 40. 


W Va.—!Kahn v American Railway' 
Express Co, 106 S E. 126, 88 W Va. 
17. 

10 C,J. p 327 note 87, p 333 note 79 

Coirpns Juris text has been cited 
with approval in Moore Bros, v 
American Ry. Express Co, 107 S.B. 
6. 7, 181 N.C. 300. 

95- U S —^Missouri, etc, R. Co v. 
Harriman Tex,. 33 S.Ct. 397. 227 
U S 657, 57 L Ed 690. 

10 C J. p 327 note 88. 

96. Ga—Southern Ry Co. v. Simp¬ 
son, 93 S E 47, 20 Ga.App. 290. 

97- Mo.—George v. Chicago, etc., R 
Co. 113 SW 1099, 214 Mo. 551, 
127 Am SR 690. 

10 CJ p 329 note 14, p 330 note 22 

93- Mo —Green v. Pacific Express 
Co, 37 Mo.App. 537. 

Tex—McCarty v. Gulf, etc., R. Co., 
15 S.W. 164, 79 Tex. 33—Missouri. 
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■within that fixed by the statute of limitations of the 
jurisdiction in which the suit is brought.® 

b. Stimulation Beguiling Notice 

In general, a claimant is not entitled to recover from 
the carrier in the absence of due compliance with stipu> 
lations in the shipping contract as to giving notice or 
making claim. 

Stipulations in bills of lading or other contracts 
of shipment which require written notice of a claim 
for loss of, or damage to, the goods shipped m 
order to impose liability on the carrier are, accord¬ 


ing to some cases, conditions in the nature of es¬ 
toppels, as shown in § 233; if the stipulation is valid 
and effective, under the rules set forth in §§ 236, 
237, it operates to prevent the enforcement of the 
contract when not complied with,^ that is, notice is a 
condition precedent and the carrier is not liable if 
notice is not given in accordance with the stipula¬ 
tion.^ A like rule applies to a requirement of the 
contract of shipment for the presentation or filing 
of a written claim for loss or damage within a stat¬ 
ed time.5 


2. U S.—Southern R Co. v Moores- 
ville Colton Mills, NC.. 187 F. 72. 
109 C.CA. 390. 

3- OkL—Chicagro. R I. & P. Ry. Co. 
V. Gray, 165 P. 157, 65 OKL 181— 
Chicag^o. R I. & P. Ry Co v. 
Bnghtwell. 162 P. 484, 62 OKL. 149 
—St. Louis & S. F. R. Co. V. Talia¬ 
ferro, 156 P. 359. 56 OkL 519. 

10 C.J. p 327 note 84. 

4. Ala.—Nashville, a & St. L. Ry. 
Co. V. Camper, 78 So. 925. 201 Ala. 
581. 

Ark—Chicagro. R. 1. & P. Ry. Co. v. 
Robinson & Co, 298 S.W. 873, 175 
ArK 35. 

Ga.—^Louisville & N. R. Co. v. Har¬ 
rell & Murphy, 120 S.H. 35, 31 Ga. 
App. 126. 

IlL—Sexton v. Grand Trunk West¬ 
ern R. Co., 260 Ill App. 448—New¬ 
man V- Union Pac. R. Co., 210 HI. 
App. 13—Conover v. Wabash Ry. 
Co., 208 IlLApp. 105—Sweetser v. 
Chicago & Alton R. Co., 196 IlL 
App. 623. 

OkL—Atchison, T. & S. F. Ry. Co. 
V. Cooper, 175 P. 539, 71 OkL 112 
—Chicago, R. L & P. Ry. Co. v. 
Gray, 165 P. 157, 65 OkL 181— 
irano9«i City, M. & O. Ry. Co. of 
Texas v. Gleason, 158 P. 365, 59 
OkL 87—Chicago. R. L & P. R. 
Co. V. Craig. 157 P. 87, 59 OkL 18. 
10 C.J. p 327 note 84. 

Prior oral contract 
A shipper of live stock is bound 
by provision of the contract, sign¬ 
ed by him with the second carrier, 
reauiring notice of injury to stock, 
if he had opportunity to read the 
contract before signing it, although 
he testified he had a previous oral 
contract with the mitial carrier for 
the shipment to final destination.—• 
San Antonio & A. P. Ry. Co. v. Mil - 
ler, Tex.Civ.App., 213 SW. 734. 

5. U.S.—Chesapeake &. O Ry. Co. 
V. A. F. Thompson Mfg. Co., 46 S. 
Ct. 318, 270 US. 416, 70 L Ed 654, 
reversing A. F. Thompson Mfg. Co 
V. Chesapeake & O. Ry. Co., 123 
SB. 421, 95 W.Va. 670, certiorari 
granted Chesapeake & O R. Co. v. 
A- F. Thompson Mfg Co., 45 S.Ct. 
352, 267 US 588, 69 L.Ed. 801— 
Davis V. John L. Roper Lumber 


Co, 46 set. 28, 269 US. 158, 70 
L.Ed 209. 44 A-LR. 1357, revers- 
mg 122 SE. 113, 133 Va 377, cer¬ 
tiorari granted 44 S.Ct. 639, 265 U. 
S. 579, 68 LEd 1189—^Barrett v. 
Van Pelt. 45 SCt. 437, 268 US 
85, 69 L Ed. 857, reversing Van 

Pelt V. Barrett, 199 N.YS. 509, 
205 App-Div. 332—Erie R. Co. v. 
Shuajrl, 39 SCt. 519, 250 US 465. 
63 L.Ed. 1088, reversmg Schuart 
V. Ene R. Co., 117 N.B 1084, 221 
N.Y. 680, which affirmed Shuart v. 
Brie R. Co, 150 N.Y.S. 1112, 166 
App-Div. 895—Baltimore & O. R. 
Co. V. Leach, 39 S.Ct. 254, 249 U.S. 
217, 63 L.Ed. 570, reversing 191 
S.W. 310, 173 By. 452—Southern 
Pac. Co. V. Stewart, Ariz., 39 S 
Ct. 139. 248 US. 446, 63 LEd. 
350, reversmg 233 F. 956, 147 C. 
CLAu 630, m which error is dis¬ 
missed 38 S.CL 130, 245 US. 359, 
62 L.Ed. 345, rehearing granted 38 
S.Ct. 203, 245 U.S. 562, 62 LEd. 
472—Erie R. Co. v. Stone, Ohio, 
37 SCL 633, 244 U.S. 332, 61 LEd. 
1173—Chesapeake & O. R. Co. v. 
McLaughlin, W.Va., 37 S Ct. 40, 242 

U. S. 142, 61 LEd. 207—Manby v. 
Umon Pac R Co., C C A.C 0 I 0 ., 10 
P.2d 327—Gillette Safety Razor Co. 

V. Davis, C.C.A.Mass, 278 F. 864, 
certiorari denied 42 SCt. 590, 259 
U.S. 587. 66 LEd. 1077. 

Ariz.—Wells Fargo & Co, Express, 
S. A., V Tribolet, 50 P.2d 878, 46 
Ariz. 311. 

D C.—American Ry. Express Co v. 
Fashion Shop, 10 F.2d 909, 66 

App DC. 114. 

Ga—^Davis v. Mizell, 120 S E. 690, 31 
Ga.App. 439—Southern Ry. Co. v. 
Bunch, 109 S E. 523, 27 GaA.pp. 
689. 

Ill —E B Conover & Co v. Baltimore 
& O. R. Co, 212 Ill App. 29—^New¬ 
man V. Union Pac R. Co, 210 Ill. 
App. 13—Conover v. Wabash Ry 
Co, 208 IlLApp. 105—Hudson v. 
Grand Rapids & L Ry. Co., 203 
Ill App. 377—^Keasler v. Baltimore 
& b S. W. R. Co, 203 Ill App 61 
See Simpson v Grand Trunk West¬ 
ern Ry. Co., 210 IlLApp 269— 
Chesney v. Union Pac. R Co, 209 
111 App. 494—Hamilton v. Cleve¬ 
land, C., C. & St L Ry. Co., 206 
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Rl.App. 270—Ed. Hockaday & Co 
V. Chicago, M & St P. Ry Co. 
201 IlLApp. 453—^Mays v. Wells 
Fargo & Co, 199 IlLApp 443. 

Iowa.—Keeney v. Chicago, B & Q 
R. Co, 167 N.W. 475, 183 Iowa 
522. 

Kan —Stevens-Scott Grain Co. v 
Chicago, R. T & P. Ry. Co, 221 P 
1117, 115 Kan. 188. 

Ky. —Cmcmnati, N. O- & T. P. Ry. 
Co. V. Luke, 184 SW. 1132, 169 Ky. 
560, rehearing denied 186 SW 875, 
171 Ky. 60. 

Mass.—^Metz Co. v. Boston & M R 
R., 116 N.B. 475, 227 Mass. 307 

Mich—Douglas Shoe Co. v Pere 
Marquette Ry. Co.. 217 NW. 12. 
241 Mich 297—Otto v. Manistee 
& N. E. R. Co., 163 N.W. 49. 196 
Mich. 746. 

Mjtiti —Benson v. Davis, 194 N.W 
771, 156 Minn. 354. 

Mo.—Detmer, Bruner 8b Mason v New 
York Cent. R. Co., 80 SW.2d 222, 
229 Mo.App 702, transferred Sup, 
72 S.W.2d 984—Mt- Arbor Nurse¬ 
ries V. American Ry. Express Co, 
300 S.W. 1051. 221 Mo.App. 241 
—^Jordan v. Chicago, B & Q. R Co, 
226 S.W. 1023, 206 Mo App. 56— 
Cudahy Packing Co. v. Atchison, 
T. & S. F. Ry., 201 SW. 623, 198 
Mo.App. 520 —^Johnson v. Missouri 
Pac. Ry.* Co. App., 187 S W 282 

NH—Apostolou V. American Ry. 
Express Co., 122 A. 326, 81 NH 
115—OstrofC V. Hustis, 114 A 27, 
80 NH. 141. 

N.Y.—Lays Bros. & Boss v. American 
Ry. Express Co., 239 NY.S. 478, 
228 App Div. 746—^Liesherger v. 
Bush Terminal R. Co, 197 N.Y S. 
281, 119 Misc. 891. 

N C —^Taft & Vandyke v Atlantic 
Coast Line R. Co., 93 S.E. 752, 174 
N.C. 211. 

Ohio—Norfolk & W. Ry Co. v. Cos¬ 
mopolitan Bank & Trust Co, 174 N 
E. 801, 37 Ohio App. 323—^Thomas 
v. Baltimore & O. R. Co., 16 Ohio 
NP.,NS, 194. 

Okl —Chicago, R. I. & P Ry. Co- 
V Brockmeier, 168 P. 1011, 66 OkL 
280—Atchison, T. & S. F Ry. Co. v. 
Cozart, 158 P. 933, 59 Okl 136. 

Pa—^Hilbert v Pennsylvania R Co., 
120 A 778. 277 Pa. 105—U. S Me¬ 
tallic Packing Co. v. American Ry. 
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§ 236 


§ 235. • Purpose and Validity of Provi¬ 

sions for Notice 

The purpose of requiring notice of, or the making or 
presenting of, claim for loss, damage, or injury is to give 
the carrier opportunity to investigate or inquire while the 
facts bearing on the justice of the claim are readily 
available. 

As shown in ^ 236, 237, stipulations requiring no¬ 
tice of claim or the making of a claim in writing are 
usually upheld where they are reasonable and do 
not contravene any constitutional or statutory pro¬ 
vision. The purpose of requiring such notice or 
claim is to enable the carrier, while the occurrence 
is recent, to inform itself of the actual facts oc¬ 
casioning the loss or injury, that it may protect it¬ 


self against claims which might be made on it after 
such lapse of time as to make it diflScult, if not 
impossible, to ascertain the truth;® or, as otherwise 
expressed, the purpose of a notice of claim or of 
the presentation of a written claim is to afford the 
carrier an opportunity to investigate,^ or to facili¬ 
tate prompt mvestigation.^ 

§ 236. - Effect of Special Constitutional 

and Statutory Provisions on Power 
to Stipulate for Notice 

a. State constitutional and statutory pro¬ 

visions 

b. Federal legislation 


£bc.press Co., 87 Pa.Super. 119— 
Central R. Co. of New Jersey v. 
Parry, 18 PaDist. & Co. 184. 

S.C —Bowman v. Northwestern H. 
Co of South Carolina, 130 S N 878, 
133 SC. 298—^Freeman v. Atlantic 
Coast Line R. Co., 113 S.£L 69, 
120 SC. 199. 

S.D.—Strommer v. Chicago, M. & St. 
P. Ry. Co, 161 N.W. 346, 38 S.D. 
368. 

Tex—Schaff v. Ike EJxstein & Bro., 
Civ.App., 270 S.W- 589. 

10 CJ. p 327 note 84. 

night of shipper not restored hy ox- 
der of Interstate co-mmerce com- 
missioiL 

Shipper who failed to comply with 
stipulation requiring making Haim 
in writing within a specified time 
after delivery could not claim the 
benefit of the order of the interstate 
commerce commic;sion allowing the 
filmg of an loss and damage claims 
that accrued within two years prior 
to February 9, 1914, where the in¬ 
terstate shipment in question had 
actually heen delivered to the con¬ 
signee more than two years prior 
to such date. ! 

Iowa—J. C. Hubinger Bros. Co. v. 
Chicago, B. & Q. R. Co., 195 N. 
W. 762, 197 Iowa 374. 

Mich.—Otto V. Mamstee & N. F R. 
Co., 163 N.W. 49, 196 Mich. 746. 

]k>88 of shipment 

In an action for the value of goods 
shipped to a foreign country, shij)- 
per’s contention that proof of de¬ 
livery and acceptance of goods by 
earner and its failure to mahe de¬ 
livery at destination established a 
prima facie case, and imposed the 
burden on carried to prove that the 
loss resulted from a cause for which 
at was not responsible, is no answer 
to earner’s defense that shipper 
failed to* present claim within four 
months as required by the shipping 
/contract, as a condition precedent 
to recovery.—Apostolou v. American 
Ry. Express Co., 122 A 326, 81 N. 
R. 116. 


mezlcaiL carrier 

Where bill of lading Issued by 
Mexican carrier provided that ship¬ 
ment was subject to conditions of 
hills of lading of participating car¬ 
riers. Mexican earner was not liable 
for alleged conversion of goods, 
which it had transported, where no 
written claim had been filed with 
it or its connectmg earner within 
time required by provision in bill 
of lading issued by connectmg cai^ 
ner.—-Wells Fargo & Co, Express. 
S. A, V. Tnbolet, 50 P.2d 878. 46 
Ariz. 311. 

Notice timely 

Where the agent of the delivering 
carrier was present at the imloaSLing 
of the stock and saw their condition, 
a written notice contammg an item¬ 
ized statement of plaintiff’s claim 
given to such agent some days there¬ 
after was sufiQLcient, even though a 
stipulation m the contract of ship¬ 
ment provided that a notice of claim 
for damages should be given in writ¬ 
ing before removal of the stock and 
before it was mingled with other 
stock.—Chicago, I. & L. Ry. Co. v. 
Priddy. 116 N.E. 266, 65 Ind.App. 
652. 

e. N-C.—Moore Bros. v. American 

Ry. Express Co., 107 S K 6, 181 

N.a 300. 

10 C J. p 328 notes 93. 92 [a]. 

Corpus Juris has been quoted in 
Moore Bros v. American Ry Ex¬ 
press Co., 107 SB. 6, 7. 181 N.C. 
300. 

Other statements of purpose 

(1) “The manifest object of such 
a provision is to force those claimiug 
to be damaged by the earner's neg¬ 
ligence, to promptly present their 
claims for adjustment while the 
facts and circumstances upon which 
they are based are fresh in the mem- 
ones of the parties and witnesses, 
and to prevent bemg harassed or 
imposed upon by dishonest claim¬ 
ants.”—Black V. Wabash, etc. R. Co., 
Ill nL 351, 358, 53 Am.R. 628— 


Sweetser v. Chicago & Alton R. Co, 
196 llLApp. 623, 628—^Baltunore, etc, 
R. Co. V. Ross, 105 IlLApp. 54, 61. 

(2) “The purpose of requiring no¬ 
tice 13 to give the earner a fair 
opportunity to mvestigate the ments 
of the alleged loss, so that unjust 
claims may be thwarted; to grive 
the earner an opportunity to mvesti¬ 
gate the merits of the claim when 
the facts are fresh and the infor¬ 
mation IS readily obtainable ”—R. W 
Gess Commission Co. v. Illinois Cent. 
R. Co.. 186 S.W. 1136, 1137. 193 Mo. 
App. 677. 

(3) *Tt is merely intended to give 
reasonable notice to the railroad 
company while the facts are still 
fresh, m order to permit a reasona¬ 
ble mvestigation and examination 
of the claim.”—Cohen v. Southern 
Ry. Co., 193 N.E 480, 483, 358 Ill. 
532, afdrmmg 273 Ill App. 116. 

(4) “A notice of claim is solely 
|to put the railway company on in¬ 
quiry as to the facts upon which the 
claim is based, so that it may be in¬ 
formed as to the situation and con¬ 
ditions, at a time when the evidence 
may he more easily investigated, 
and possibly before recollection ol 
the facts may have disappeared from 
the minds of those familiar there¬ 
with, and in order that there may 
be no unreasonable delay in bnngmg 
actions.”—Parham v. Chicago, M. & 
St. P. Ry. Co. 189 P. 227, 233, 67 
Mont 492. 

7- Minn—^Benson v. Davis, 194 NW. 

771, 156 Minn 364. 

Tex—^Texas & P. By. Co. v. McMil- 
len, Civ.App, 183 S.W. 773. 

Wyo.—Union Pac. R. Co. v. Pacific 
Market Co. 200 P. 108, 27 Wyo. 
501, rehearmg denied 206 P. 143, 
28 Wyo. 461. 

& US.—Georgia, F. & A R Co. v. 
Blish Milling Co, 36 S.Ct. 541, 241 
U.S. 190, 60 KEd. 948, alfimniTis: 82 
SJS. 784. 16 GaApp. 142. 
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a. State Gonstitntioiial and Statutory Provi¬ 
sions 

State constitutional and statutory provisions regulat¬ 
ing notice of, and claims for, loss or injury are given 
effect in so far as they apply to intra-state shipments 
and are otherwise valid. 

A State has the right to enact statutes applic¬ 
able to intra-state shipments, which are designed 
to safeguard the rights of shippers as to provisions 
for notice,* and a provision of a state constitution 
that a stipulation in a contract or agreement for 
notice or demand other than provided by law as 
a condition precedent to liability shall be null 
and void applies to contracts for intra-state ship¬ 
ments and renders void and ineffective provisions 
in such a contract which contravene such constitu¬ 
tional provision.10 

In a number of jurisdictions where constitutional 
or statutory provisions prohibit carriers from limit¬ 


ing their common-law liability, it is held that provi¬ 
sions of the character under consideration are limi¬ 
tations of liability and void,ii and it is immaterial 
that there was a consideration consisting in a re¬ 
duced rate of transportation.^^ other jurisdic¬ 

tions the opposite conclusion has been reached.i5 

Limitations of this character are not prohibited 
by a statute which prohibits a common carrier 
from limiting by contract, rule, or regulation its lia¬ 
bility for damages resulting from its own negligence 
or the negligence of any other common carrier in 
whose possession the property may be for trans¬ 
portation by virtue of the bill of lading which a 
statute requires the initial carrier to issue to the 
shipper,^^ nor by a statute which provides that 
every condition of a contract restricting another 
from enforcing his rights thereunder, or limiting the 
time for so doing, is void.i5 The view has been 
taken, however, that a statutory provision that 


9- Ala—^Davis v. Dawkins, 95 So. 
188. 209 Ala. 45. 

10- Okl —^Missouri, K. & T. Ry. 
Co. V. Williamson, 180 P. 961, 75 
OkL 36—^Missouri, K. & T. Ry. Co. 
V- Chowmng-, 162 P. 1105, 62 Okl. 
302—Chicago, etc., R. Co. v. Har- 
rmglon, 143 P. 325, 44 OkL 41. 

Effect of statute 

Rev Li 1910 § 828, providing that 
a hill of ladmg may include rea¬ 
sonable requirements as to notice 
and demand of damages, did not ex¬ 
cept from the operation of Const, 
art. 23 § 9, which contains the pro¬ 
vision sot forth in the text, a pro¬ 
vision in a contract of shipment 
requiring notice of damages —^Mis¬ 
souri, K & T Ry- Co- V. Williamson. 
180 P. 961, 75 Okl. 36. 

11 . Iowa —Gneve v. lUinois Cent. 

R. Co., 74 N.W. 192, 104 Iowa 659. 
10 CJ. p 328 note 96. p 332 note 66 
[b]. p 333 note 71 [c] (2). 

Xn. Texas 

(1) The rule stated in the text has 
been applied or rccogrnized—St. IjOU- 
is. B. & M Ry. Co. v. Marcofich, 
Com App, 221 S.W. 582, affirming, 
Civ.App, 185 S.W. 51—^Missouri, etc, 
R. Co. sr. Allen. 87 S W. 168. 39 Tex. 
Civ App. 236. 

(2) Rev St 1911 art 70S. first en¬ 
acted in 1863, prohibiting carriers 
from limiting or restricting their 
common-law liability, was not re¬ 
pealed by implication by art 5714, 
which, without special reference to 
carriers, prohibits stipulations re¬ 
quiring notice of any claim for dam¬ 
ages within a less period than nme- 
ty days.—St. Louis, B. & M Ry. Co. 
V. Marcofich, supra. 

(3) A stipulation of a contract for 
the shipment of live stock that, as 


a condition precedent to the ship¬ 
per’s right to re<K)ver for loss or 
injury, he will give notice m writ¬ 
ing of his claim before the live stock 
IS removed from the place of des¬ 
tination or from the place of de¬ 
livery and before it is mingled with 
other stock, violated the statute pro¬ 
hibiting carriers from limiting their 
common-law liability.—Gulf, C. & S. 
P. Ry. Co. V. Trawick, 4 SW. 567. 
68 Tex. 314. 2 Am S R. 494. 

(4) So, a stipulation for notice be¬ 
fore removal of the live stock from 
the cars was invalid—Missouri, etc, 
R. Co. v- Allen, supra. 

(5) Some of the earlier cases ap¬ 
parently upheld stipulations for no¬ 
tice before removal of stock—^Tex¬ 
as, etc, R. Co V. Hamm. 2 Tex A Civ. 
Cas. § 491—Galveston, etc., R Co 
V- Harman, 2 Tex.ACiv.Cas. § 136. 

(6) The statutory provision 
against limiting common-law liabil¬ 
ity rendered invalid a stipulation 
that, as a condition precedent to 
the recovery of damages for injury 
to live stock m transit, notice of 
damage should be given within nine¬ 
ty-one days after such damage oc¬ 
curred, notwithstanding another and 
subsequently enacted statute provid¬ 
ed that a stipulation in any contract 
lequirmg notice of claim for dam¬ 
ages as a condition precedent shall 
be void if the time fixed for giving 
notice shall be less than ninety days 
—St Louis, B & M. Ry. Co. v. Mar¬ 
cofich. supra. 

(7) * Prior to the decision in St. 
Louis, B. & M. Ry Co v. Marofich 
supra, the mnety-day statute was 
considered in declaring invalid stip¬ 
ulations which allowed less than 
ninety days—^Texas, etc.. R. Co. v 
Langbehn. Civ.App, 150 SW 1188. 
rehearing denied 158 S.W. 244—^10 
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CJ. p 331 note 44 [a], p 332 note 
66 [c] (3). 

(8) Furthermore, stipulatiops 

which allowed more than ninety days 
were upheld m some cases—^Turner 
V. Henderson, Civ App, 183 SW. 51 
—^10 CJ. p 332 note 66 tc] (4), (5). 

(9) Even since the decision in St. 
Louis, B & M. Ry Co. v. Marcofich, 
supra, the ninety-day statute has 
been considered in asserting that a 
stipulation for notice of claHn with¬ 
in one hundred and twenty days was 
reasonable and could be enforced — 
St. Louis Southwestern Ry. Co. of 
Texas v. Seale & Jones. Civ App, 247 
S W 883, modified on other grounds. 
Com App, 267 SW. 676, 

12. Ky —Illinois Cent. R. Co. v 
Radford. 64 S W. 511. 23 Ky.L 886 

13- Aik—St. Louis Southwestern 
R. Co. V. Haynie, 179 SW. 170, 120 
Ark. 26 

10 C J. p 328 note 98. 

14L Kan—^Ray v. Missouri, etc., R 
Co, 133 P. 847, 90 Kan. 244. 

Za Rorth Dakota it has been held 
that a clause in a special contract 
with a common carrier, providing 
that, when property is injured the 
shipper must, as a condition prece¬ 
dent to recovery therefor, grive no¬ 
tice in writing before the property 
is removed from the place of desti¬ 
nation, IS not prohibited by Rev Code 
1905 § 5678, providing that a com¬ 
mon cairier cannot be exonerated by 
any agreement in anticipation there¬ 
of from liability for the gross neg¬ 
ligence, fraud, or willful wrong of 
itself or its jemployees—Cooke v. 
Northern Pac. R. Co., 133 N.W 303. 
22 N D 266. 

15w Okl.—Midland Valley R. Co. v. 

Ezell. 116 P. 163, 29 OkL 40. 

10 C.J. p 328 note L 
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hmitations prescribed by statute shall not be chang¬ 
ed by contract and that any attempted change by 
contract shall be void rendered ineflFective a pro¬ 
vision of a contract of shipment requiring the pres¬ 
entation of a written claim to the carrier within a 
specified time.^® 

A statute which makes void all stipulations for¬ 
feiting any right of action for failure to present 
a claim for damages unless the event pertaining to 
the loss or injury is peculiarly within the knowl¬ 
edge of one party renders ineffective a provision, in 
a contract to which the statute applies, requiring 
notice of claim where claimant does not come with¬ 
in the provision as t© knowledge-^^ Such statute 
does not reqmre the contract itself, in providing 
for notice, to contain the statement that the event 
is peculiarly within the knowledge of the party 
required to give noticeA^ 

Under some statutes the stipulation is not binding 
unless the signature of the shipper to the con¬ 
tract in which it was incorporated was obtained.^® 

b. Federal Legii^latioiL 

The Carmack amendment did not invalidate stipula¬ 
tions for notice or claim in contracts of shipment. There 
must, however, be due compliance with subsequent fed¬ 
eral statutes applicable to such stipulations. 

The Carmack amendment. Act of June 29, 1906, 
34 U.S.St. at L. p 593 c 3591 § 7, 49 U.S.CA. § 20 
par (11), although it prohibits a common carrier 
from limiting its liability for damages resulting 
from its own negligence or that of any other com¬ 


mon carrier into whose possession the property may 
come for transportation by virtue of the bill of 
lading which the section requires the initial carrier 
to issue to the shipper, as shown above in § 99 and 
below in § 407, does not limit the right of the car¬ 
rier to make a reasonable contract with the shipper 
requiring notice of loss or damage or making or 
filing of claim in writing.^® Prior to the enactment 
of the Carmack amendment the supreme court of 
the United States had declared such notices valid 
and inasmuch as the Carmack amendment super¬ 
sedes all state decisions, statutes, and policies on 
the subject of interstate commerce shipments,^^ 
state constitutional and statutory provisions which 
prohibit contracts requiring notice of loss or injury 
are rendered void and inoperative so far as inter¬ 
state shipments are concemed.^3 

Statutes fixing minimum periods. The first Cum- 
nriitu? amendment. Act of March 4, 1915, 38 U.S.St. 
at L. p 1196 c 176, as amended by Act of March 
4, 1927, 44 U.S.St. at L. p 1448 c 510 § 3, 49 U.S. 
C.A. § 20 par (11), which did not apply to a case 
which arose prior to its enactment,forbidding car¬ 
riers to provide a shorter period for giving notice of 
claims than ninety days and for the filing of claims 
than four months has again been amended by Act 
of April 23, 1930, 46 U.S.St. at L. p 251 c 208, 49 
U-S.C.A. § 20 par (11), which omits any restriction 
as to giving notice of claim and fixes the mmi TnuTn 
time which may be provided within which to file 
claim at nine months.-^ While the governing stat¬ 
ute renders ineffective a provision in a shipping 


16. Miss —^Illinois Cent. R. Co. v. 

Jordan, 66 So 406. 108 Miss. 140. 
10 C.J. p 328 note 1. 

17- Ala—Southern Ry. Co. v. Har¬ 
ris. SO So. 101, 202 Ala. 263. 

10 C.J. p 332 note 66 [a]. 

Persons not covered by provision 
Neither consignors-consignees ot 
intra-state shipment, nor indorsees 
of bill of lading:, were under the’ 
evidence, parties possessing pe¬ 
culiarly, knowledg:e affecting conver¬ 
sion by misdelivery, which they 
should, under provision of Code 
1907 § 4297, have communicated to 
carrier.—Southern Ry. Co. v. Harris, 
80 So 101, 202 Ala. 263. 

18- Ala—Nashville, etc, R. Co. v. 
Hinds, 59 So 669, 178 Ala. 657. 

10 C J p 329 note 2. 

19- Cal—Jolly v. Atchison, etc, R. 
Co, 131 P. 1057, 21 CaLApp. 368. 

Xn Dakota, under a statute which 
provided that a consignor or a con¬ 
signee, by acceptmg a bill of ladmg 
or a written contract of carnage 
with a knowledge of its terms, as¬ 
sented to the rate of hire and to the 

13 cur.s.—30 


time, place, and manner of delivery 
therein stated, but that his assent 
to any modification of the carrier’s 
obligations contained in such instru¬ 
ment could be manifested only by 
his signature to the same, it was 
held that a condition in a receipt 
that the carrier would not be lia¬ 
ble for loss or damage, unless claim 
therefor was presented withm a giv¬ 
en time, was not binding on the 
shipper unless he signed the receipt. 
—^Hartwell v. Northern Pac. Express 
Co., 41 N.W. 732, 5 Dak. 463. 3 L 
R.A. 342. 

2 (K Ill—Sweetser v. Chicago & Al¬ 
ton R. Co. 196 IlLApp. 623. 

Okl—Atchison, T. & S. P. Ry. Co 
V. Cozart, 158 P. 933, 59 OkL 136 
10 C.J. p 329 note 3. 

Prior orsd contract 

In a case which was governed by 
the law in force prior to the first 
Cummins amendment, the view was 
expressed that the written contract 
for an interstate shipment, contem¬ 
plated by Carmack amendment, be¬ 
ing free from fraud, prevails over 
a precedent oral contract, so that 
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provision of the written contract for 
notice of claim of damages, if rea¬ 
sonable, controls.—^Panhandle & S. F. 
Ry. Co. V. Bell. TcxCivAlPu, 189 S. 
W. 1097. 

21 . JJ S —Southern Express Co. v. 
Caldwell, Tenn. 21 Wall. 264, 22 
L.Ed- 556. 

22 . U.S —Missouri, etc., R. Co v 
Harriman, Tex., 33 S.Ct. 397. 227 
U.S. 657. 57 L-Ed. 690. 

Okl—St. Louis, etc, R Co. v Wynn, 
153 P. 1156, 54 OkL 482. 

23. Okl—St. Louis, etc., R. Co. v 
Wynn, supra. 

24- Ga.—Nashville, etc, R Co. v. 

Truitt. 86 S.E. 421, 17 GaApp. 236. 
25. Notice of claim 

(1) The ninety-day provision of 
the statute, prior to the amendment 
of 1930, rendered ineffective a pro¬ 
vision in a shipping contract sub¬ 
ject to the statute which required 
the giving of notice of claim within 
a period less than that fixed m the 
statute. 

Ariz—Southern Pac. R. Co. of Mex¬ 
ico V Gonzalez, 61 P.2d 377, 48 
Ariz. 260. 
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contract subject thereto which requires the filing 
of a claim within a period less than that fixed in 
the applicable statute,^® it is permissible for the 
carrier to fix a period for filing claim which is not 
less,or which is greater,2® than the minimum so 
fixed, and a stipulation that claim for loss, in case 
of failure to deliver, must be made withm a speci¬ 
fied time, not less than the minimum fixed by the 
statute, after the lapse of a reasonable time for de¬ 
livery, is permissible and valid under the statute and 
is controlling.29 

Requirement of notice or claim forbidden. An¬ 


other provision of the first CuniTiriins amendment, as 
amended, which provided that, in the cases in¬ 
cluded, no notice of claim nor filing of claim shall 
be required as a condition precedent to recovery 
has been omitted from the statute as again amend¬ 
ed by Act of April 23, 1930, 46 U.S.St. at L. p 
251 c 208, 49 U.S.CA. § 20 par (11).30 The pro¬ 
vision of the first Cummins amendment that no 
notice of claim nor filing of claim shall be re¬ 
quired embraced three classes of claims: loss, dam¬ 
age, or injury due to delay; damage while the ship¬ 
ment was being loaded or unloaded; and damage in 
transit,2i carelessness or negligence of the 


Ark—Missouri Pac. R Co. v. Mar- 

tindale, 213 S.W. 777, 139 Ark. 

143 

SC—Ingram v. Davis, 131 SE. 677, 

134 SC. 93. 

<2) The view was taken that such 
provision prevented the carrier from 
making a binding stipulation that 
the shipper of live stock should give 
notice of his claim before removal 
of stock from place of destination 
or of delivery and before mingling 
with other animals.—Ingram v. Da¬ 
vis, supra. 

(3) The ninety-day provision of 
the statute applied to a provision in' 
the shipping contract as to notice 
regarding loss or injury, because the| 
claim must necessarily be founded: 
on the loss or injury, and the word 
"claim,” as used in the statute, was 
broad enough to cover loss or injury. 
—^Missouii Pac. R. Co. v. Martin- 
dale, supra. 

^4) The view was taken that such 
provision prevented the carrier from 
contracting with the shipper for 
written notice of loss or injury to 
cattle before they were removed 
from unloading pens.—^Missouri Pac. 
R. Co. V. Martindale, supra. 

(5) Provision of contract of ship¬ 
ment of live stock for written notice 
to carrier, before removal of the 
stock from earner’s x>ossession, of 
any visible or manifest injury, was 
invalid, in case of interstate ship¬ 
ment, under the ninety-day provi¬ 
sion.—Wichita Valley Ry. Co. v. 
Baldwin, Tex.CivApp, 270 SW. 1089. 

(6) The supreme court of the 
United States, in referring to the 
provision in the uniform live stock 
contract for information in writing 
of injury before removal from pos¬ 
session of earner or mmgling with 
other live stock, said that the pro¬ 
lusion did not purport to make com¬ 
pliance a condition precedent and 
that it was unnecessary to decide 
whether in any case it could be so 
read.—^Missouri Pac. R. Co. v. Hart¬ 
ley Bros, 54 S.Ct. 271, 290 U.S 576. 
78 LJBd. 510, affirmmg 19 P2d 337. 


162 Okl. 194, certiorari granted 54 
S.Ct. 63. 290 U S. 613, 78 L Ed. 536. 

aSL U S —^Hartness v. Iberia & V. R 
Co, DC La. 297 P. 622 
Ariz—Southern Pac. R. Co. of Mex¬ 
ico V. Ckmsalez, 61 P.2d 377, 48 
Ariz. 260. 

27. U.S.—Barrett v. Van Pelt. 45 S 
Ct. 437, 268 US. 85. 69 LEd. 857. 
reversing Van Pelt v. Barrett, 199 
N.T.S. 509, 205 App.Div. 332 

Ill-—Sexton V Grand Trunk West¬ 
ern R. Co., 260 niApp. 448~E B 
Conover & Co v. Baltimore & O. R 
Co, 212 Ill-App 29. 

N-C.—St. Sing V. American Ry. Ex¬ 
press Co, 111 SE. 710, 183 N.C. 
405 

Tex—SchahT v Ike Exstein & Bro., 
CivApp., 270 S.W. 589. 

WVa—TCahn v. American Railway 
Express Co, 106 SB. 126, 88 W. 
Va. 17. 

28. U.S —^Hartness v. Iberia & V. R. 
Co , D C La.. 297 F 622 

Tex—Davis v. First Nat. Bank of 
Longview, Civ.App, 245 SW. 1009. 
Va.—Chesapeake & O Ry. Co. v. Na¬ 
tional Fruit Products Co., 155 S E. 
630. 155 Va. 438, 72 A.LR 878. 

Under first Cp-RuninF amendment 
In a case ansmg under the first 
Cummins amendment, provision in 
bill of ladmg covermg shipment of 
live stock for written notice of claim 
within ninety-five days, and verified 
itemized claim within one hundred 
and twenty-five days, after loss or 
injury occurred was upheld.—Cun¬ 
ningham V. Missouri Pac. R. Co., Mo. 
App, 219 S.W. 1003. 

29- U S —Chesapeake & O Ry. Co. 
V Martin, 51 S.Ct 453, 283 US. 
209, 75 LEd 983, reversing 143 S. 
E 629, 154 Va 1, and Chesapeake 
& O Ry Co. V. Martin & Porter, 
152 S.E. 335, 154 Va. 1, certiorari 
granted Chesapeake & O. Ry. Co v. 
Martin. 51 S.Ct. 23. 282 US. 819, 
75 LEd, 732. 

StiLpnlatioiL vaUd prior to arnemA'mMnt 
of 1930 

(1) Six months. 

U.S.—Chesapeake & O. Ry. Co. v. 
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Martin. SI S.Ct. 453, 283 TTS. 209. 
75 L Ed. 983, reversing 143 S E 
629, 154 Va. 1, and Chesapeake & 
O. Ry. Co V- Martin & Porter, 
152 S.E 335, 154 Va. 1, certioran 
granted Chesapeake & O Ry Co 
V. Martm, 51 S.Ct. 23, 282 U.S. 819, 
75 LEd. 732. 

Ga—Davis v. Mizell, 120 SB 690, 
31 GaAipp. 439. 

Me—R. P. Hazzard Co v. Maine 
Cent. R. Co., 116 A. 258, 121 Me 
199. 

Tex—Schafi v. Ike Exstein & Bro, 
Civ.App.. 270 S.W. 589. 

(2) Four months. 

HI—B. B. Conover & Co. v. Balti¬ 
more & O S R. Co., 212 Til A pr 

29. 

N.C—St. Sing V. American Ry. Ex¬ 
press Co.. Ill S.B 710, 183 N.a 
405. 

Pa.—^De Angelis v. American Ry. Ex¬ 
press Co, 2 PaDist & Co. 493. 
W^Va.—■TCahn v. American Railway 
Express Co., 106 SE 126, 88 WVa 
17. 

30. Ohio—Zang v. Railway Express 
Co., 196 N.E. 901. 130 Ohio St. 17. 

31- U.S —^Davis V. John L Roper 
Lumber Co., 46 S.Ct 28, 269 U. 
S 158, 70 L.Ed. 209, 44 A L R 1357, 
reversing 122 S.E 113, 133 Va. 377, 
certioraii granted 44 S.Ct. 639, 265 
U S. 579, 68 L Ed. 1189. 

“Ih transit” 

*Tn transit,” as used in the stat¬ 
utory provision under consideration, 
meant in course of passing from 
point to point —^Davis v. First Nat. 
Bank of Longview, Tex.Civ.App, 245 
SW. 1009. 

Pallure to deliver or misdelivery 
(1) A misdelivery or a failure to 
make delivery in accordance with the 
bill of lading was not a claim which 
fell within the purview of such pro¬ 
vision 

U.S—Davis V. John L. Roper Lum¬ 
ber Co, 46 set. 28, 269 U.S. 158. 
70 LEd. 209, 44 A.L.R. 1357, re¬ 
versing 122 SE. 113, 133 Va 377, 
certioran granted 44 S.Ct. 639, 265 
U.S. 579, 68 LEd. 1189. 

Ohio.—Norfolk & W. Ry. Co. v. Cos- 
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carrier was a necessary element in each case. of bring a case within the prohibition of the statute.^^ 
loss, damage, or injury referred to, m order to A subsequent amendment. Act of March 4, 1927, 44 


mopolitan Bank & Trust Co., 174 
NE 801, 37 Ohio App 323- 

(2) “Damage in transit,” as used 
in the statute, did not include a mis¬ 
delivery; in the ordinary and usual 
meaning- of the word, “transit” ends 
before delivery at destination 

TJ S —^Davis V. John L. Roper JLum- 
ber Co., supra. 

Tex—Davis v. First Nat. Bank of 
Longview, CivA.pp., 245 S.W. 1009, 

(3) So, it was held that the statu¬ 
tory provision did not apply to a 
failure to deliver —TJ. S. Metallic 
Packing Co. v. American Ry. Ex¬ 
press Co., 87 PaSuper. 119. 

(4) It was also held that the stat¬ 
utory provision did not apply whero 
the property shipped was lost m 
transit. 

IlL—E. B. Conover & Co. v. Balti¬ 
more & O. S. W. R- Co, 212 ni. 
App. 29. 

—Hennmgsen Produce Co. ▼. 
American Ry Express Co., 188 N. 
W. 272. 152 Minp. 209. 

Mo.—Mt. Arbor Nurseries v. Amer¬ 
ican Ry. Express Co., 300 S.W. 
1051. 221 Mo.App. 241. 

(5) There was, however, authority 
to the contrary. 

N.C.—Scott V- American Ry. Express 
Co.. 127 S.E. 262, 189 N.C. 377— 
Winstead v. East Carolina Ry., 118 
S.B 887, 186 N.CL 68 
Ohio.—Baltimore & Ohio R. Co. v. 
Fish & Lybarger Co., 155 N.E 608. 
23 Ohio App. 179. 

(6) But, even in a Jurisdiction 
where such contrary view was taken, 
it was held that the statutory pro¬ 
vision did not apply where the goods 
were never received by the consignee 
and were sold as unclaimed—St. 
Smg V. American Ry. Express Co., 
Ill S E. 710, 183 N.a 405. 

(7) Goods delivered to the person 
designated by the consignee, who 
was not the holder of the order bill 
of lading, and unloaded by the per¬ 
son to whom they were delivered, not 
by the earner, were not lost to the 
holder of the bill of lading while 
bemg unloaded, within the meeumg 
of the statute under consideration. 
—Davis V. First Nat. Bank of Long¬ 
view, Tex.CivA.pp., 245 S.W. 1009. 

CSlassillcatioiL made in earlier case 

In one of the early cases in which 
the classification of claims under the 
first CiimmiTis amendment was con¬ 
sidered, the view was expressed that 
two classes were contemplated by 
the amendment: those for loss due 
to delay or damege while being load¬ 
ed or unloaded, or damaged m trans¬ 
it, which might be called “transit 
claims”; and those for loss other¬ 
wise sustained, called ^‘nontransit 


claims”; and that, as to the “trans¬ 
it claims,” the carrier could not re¬ 
quire the filing of claim as a con¬ 
dition precedent to recovery, but that 
as to nontransit claims the rule was 
otherwise—^Bell v. New York Cent. 
R- Co, 175 N.TS 712, 187 App Div. 
564. 

32. U S —Missouri Pac. R Co v 
Hartley Bros, 54 S.Ct. 271, 290 U. 
S. 576. 78 LEd. 510, affirmmg 19 
P2d 337, 162 OkL 194, certiorari 
granted 54 S Ct. 63, 290 U S. 613, 78 
LEd. 536—Chesapeake & O Ry. 
Co. V. A F- Thompson Mfg Co, 
46 S Ct. 318, 270 IT S. 416, 70 L.Ed 
654, reversing A F. Thompson 
Mfg. Co. V. Chesapeake & O. Ry 
Co. 123 S.E. 421. 95 WVa. 670. 
certioran granted Chesapeake & O 

R. Co. V. A F Thompson Mfg. 
Co, 45 S.Ct. 352. 267 US. 588. 69 
L Ed. 801—Barrett v. Van Pelt, 45 
set. 437 . 268 US. 85. 69 LEd- 
857, reversing Van Pelt v Barrett, 
199 N.TS. 509, 205 App Div. 332 
—Gillette Safely Razor Co. v Da¬ 
vis, CCAMass, 278 F. 864, certio¬ 
rari denied 42 S.Ct. 590, 259 U S. 
587, 66 LEd. 1077. 

Ark—Chicago, R. L & P. Ry. Co. v. 

S. h. Robinson & Co, 298 S W. 
873, 175 Ark. 35. 

Ind —^Erie R. Co. v. C. Callahan 
Co.. 184 N-E 264. 204 Ind. 580, 87 
AL.R. 778. 

Ky—Forkner v. Louisville & N R 
Co, 24 S.W2d 290, 232 Ky. 579. 
Mich —Douglas Shoe Co. v Pere 
Marquette Ry. Co., 217 N.W. 12, 
241 Mich. 297. 

Mo—Mt. Arbor Nurseries v. Amer¬ 
ican Ry. Express Co, 300 S W. 
1051, 221 Mo App 241. 

N C,—^Mann v. Fairfield & E C. 
Transp. Co.. 96 SE. 731, 176 NC 
104. 

Okl —^Missouri Pac. R. Co. v. Hart¬ 
ley Bros., 19 P 2d 337. 162 Okl. 194, 
certiorari gnranted 54 S Ct. 63, 290 
US. 613, 78 LEd 536, affirmed 54 
set. 271. 290 US. 576, 78 LEd. 
510. 

Pa.—U. S, Metallic Packing Co. v 
American Ry. Express Co, 87 Pa 
Super. 119 

WVa—A F, Thompson Mfg. Co. v 
Chesapeake & O. Ry. Co, 115 SE 
877, 93 W.Va 3. 

But, in a case decided before the 
question was definitely settled by the 
supreme court of the United States, 
the necessity for the existence of 
negligence was not emphasized — 
Talbott V. Payne, 111 S B 328, 90 W. 
Va. 280. 

egong ta f u ctioii of i-menA’ment 

In construing the provision in 
question which actually read: “Pro¬ 
vided, however, that if the loss, 
damnge, or injury complained of was 
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due to delay or damage while be¬ 
ing loaded or unloaded, or damaged 
in transit by carelessness or negli¬ 
gence, then no notice of claim nor 
filing of claim shall be required as 
a condition precedent to recovery,” 
it was held that the provision should 
be read as though the comma were 
omitted after “unloaded,” and as 
though the word “damaged” were 
“damage.”—Chesapeake & O. Ry. Co 
V. A F Thompson Mfg Co, 46 S 
Ct. 318, 270 U.S. 416 70 LEd. 654, 
reversing A F Thompson Mfg. Co 
V. Chesapeake & O Ry. Co, 123 S. 
E 421. 95 WVa. 670, certiorari 

granted Chesapeake & O R Co. v. 
A F. Thompson Mfg. Co., 45 S.Ct. 
352. 267 US. 588. 69 L.Ed. 801— 
Barrett v. Van Pelt. 45 S.Ct. 437, 268 
U S 85, 69 L Ed. 857, reversmg Van 
Pelt V. Barrett, 199 N.TS. 509, 205 
App Div. 332 

Failure safely to transport live stock 
The statutory provision did not 
apply where shipper predicated lia¬ 
bility of the carrier solely on failure 
safely to transport live stock, with¬ 
out relying on carelessness or neg¬ 
ligence as a basis of liability.—Cun¬ 
ningham V. Missouri Pac. R Co., Mo. 
App., 219 SW. 1003. 

Actual carelessness or negligence 

(1) The phrase “carelessness or 
negligence,” as used m the statute, 
referred to actual negligence or neg¬ 
ligence in fact. 

U S.—Chesapeake & O. Ry, Co v. 
A F Thompson Mfg Co, 44 S.Ct 
318, 319, 320, 270 US. 416, 70 L. 
Ed. 654, reversing A. F. Thompson 
Mfg Co V. Chesapeake & O Ry 
Co, 123 SE. 421, 95 WVa. 670, 
certiorari granted Chesapeake & O 
R Co V. A F. Thompson Mfg 
Co, 45 set 352, 267 US. 588, 69 
LEd. 801. 

Mo—^Mt Arbor Nurseries v. Ameri¬ 
can Ry Express, Co, 300 S.W. 
1051, 1053, 221 Mo.App. 241. 

(2) The phrase did not refer to a 
presumption of negligence. 

U.S—Chesapeake & O. Ry. Co. v A 
P. Thompson Mfg. Co., supra. 
Mo.—^Mt Arbor Nurseries v. Ameri¬ 
can Ry Express Co, supra. 

Delay in d^vexy 

(1) The carrier could properly re¬ 
quire a written notice of claim based 
on delay in delivery within a speci¬ 
fied time, where there was no care¬ 
lessness or negligence on the part 
of the earner—^Barrett v. Van Pelt, 
45 S.Ct 437, 268 US 85, 69 LEd. 
857, reversing Van Pelt v. Barrett, 
199 N.T.S. 509, 205 App Div. 332 

(2) In a case decided before the 
decision in Barrett v Van Pelt, su¬ 
pra, it was held that the statutory 
provision forbiddmg the earner to 
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U.S.St. at L. p 1449 c 510 § 3, which changed the 
language of the foregoing provision to read that, 
if the loss, damage, or injury complained of was 
due to carelessness or negligence while the property 
was in transit, or while the property was being 
loaded or unloaded, or was due to unreasonable 
delay in transit or in loading or unloading, no no¬ 
tice of claim or filing of claim shall be required as 
a condition precedent to recovery controlled and 
rendered unnecessary a notice of claim or filing of 
claim in cases to which such subsequent amendment 

appliecL^s 

Notice of injury. The direction in each of the 
foregoing amendments that no “notice of daim” 


shall he required included a written notice of in- 

jury.34 

Notice to connecting carriers. Since, under the 
Carmack amendment, as hereinafter discussed in § 
406, whenever an initial carrier accepts goods for 
shipment to a point on another line in another state. 
It IS conclusively treated as having made a through 
contract of shipment and will he liable for any 
loss or injury occurring on any connecting line 
over which the shipment may pass, as well as for 
loss or injury occurring on its own line, to require 
the shipper of an interstate shipment, in order to 
recover for a loss, to file his verified claim with 
the connecting carrier which caused the injury 


require notice or the filing- of claim 
applied -where the wrongful delay in 
the interstate transportation of mer¬ 
chandise had resulted in a loss to 
the shipper due to a fall in the 
market price of the commodity — 
Oamble-Robmson Co. v. Chicago, R 
I. & P. Ry. Co., 106 NW. 938, 158 
Minn. 115. 

Existence of carelessness ox negli¬ 
gence in general 

Where the carrier was gruilty of 
carelessness or negligence and the 
loss or dAmjige was otherwise with¬ 
in the statutory prohibition, the car¬ 
rier could not require notice or fil¬ 
ing of claim 

U.S —^Missouri Pac- R Co. v. Hart¬ 
ley Bros., 64 set. 271, 290 US 
576, 78 lj£2d 510, affirming 19 P 
2d 337, 162 OkL 194, certiorari 
granted 64 SCt. 63, 290 US. 613, 
78 L.13d. 536—^Barrett v. Van Pelt, 
45 set. 437, 268 US. 85, 69 LEd. 
857, reversing Van Pelt v. Barrett, 
199 N.YS. 509. 205 App Div. 332— 
Gillette Safety Razor Co. v. Davis, 
C.C.A.Mass., 278 F. 864, certiorari 
denied 42 S Ct. 590, 259 US. 587, 
66 LEd- 1077. 

Ark.—Chicago, R. I. & P. Ry. Co. v 
S. L. Robinson & Co.. 298 S.W. 
8*13, 176 Ark. 35—American Ry 
Express Co. v BL Rouw Co, 294 S. 
VT. 416, 174 Ark. 6. 

Ga —^Hicklm v. Central of Georgia 
Ry. Co., 149 SB 286, 40 GaApp 
297, opinion supplemented 149 SB 
428, 40 Ga.App. 297—Southern Ry. 
Co. V. Atlantic Ice & Coal Co, 149 
S.E. 71, 40 Ga.App 103—Sou them 
Pac. Co. V. Di Cnstina, 137 SB 
79, 36 Ga.App. 433. 

Idaho.—^Ritchie v. Oregon Short Dine 
R. Co., 244 P. 580. 42 Idaho 193, 
45 A L.R. 909. 

Ill—Conover v. Wabash Ry. Co., 208 
IlLApp. 105. 

Ind.—Ene R. Co. v- C. Callahan 
Co., 184 N.B. 264, 204 Ind 580. 87 
A.LR- 778 

Ky.—^Forkner v. Louisville & N R 
Co., 24 SW.2d 290. 232 Ky. 579. 


Mass —^Radovsky v. New York, N H 
& H R Co., 154 NE. 334, 258 
Mass 26. 

Mo.—Green v. American Ry. Express 
Co, App. 34 S.W 2d 1039—White- 
side v. Chicago, M & St. P- Ry. 
Co. App., 239 SW 150. 

NC—Winstead v. East Carolina Ry., 
118 SB 887, 186 N.C. 58 
Pa—Woi thing ton v. Adams Exp. Co., 
72 Pa.Super- 292. 

Tenn.—Nashville, C & St. L. Ry. v 
Columbia Produce Co, 12 Tenn 
App 609. 

Tex—Wichita Valley Ry. Co v. Da¬ 
vis, Civ.App., 275 SW 369. 

Notice ox claim unnecessary 

(1) Injury to commodity m trans¬ 
it.—Chicago, R. I. & P. Ry. Co. v 
S. L. Robinson & Co, 298 SW. 873, 
175 Ark. 35. 

(2) Injury to live stock in transit. 
Ga —Southern Ry Co v. Atlantic Ice i 

& Coal Co., 149 S E. 71, 40 Ga 
App. 103. 

Ky.—^Forkner v. Louisville & N. R 
Co. 24 S W2d 290. 232 Ky. 579. 

(3) Negligent delay in transporta¬ 
tion of live stock—Phillippi v. Wa¬ 
bash Ry. Co., Mo App, 267 SW. 960 
—Sandker v. Wabash Ry. Co., 267 S 
W. 957—Hunt v. Hines, 223 S.W. 
798, 204 Mo.App. 318 

(4) Unnecessarily and negligently 
holding horses in railioad yards at 
intermediate point —^Hailey v. Ore¬ 
gon Short Line R. Co. D.C Idaho, 253 
F. 569 

(5) Negligent delay in transport¬ 
ing commodity. 

Ill.—^E B Conover & Co. v. Balti¬ 
more & O. S W. R. Co, 212 Ill 
App. 29—Conover v. Wabash Ry. 
Co. 208 Ill App. 105 
Ind.—Erie R. Co v. C. Callahan Co, 
184 NE. 264. 204 Ind 580, 87 A 
LR. 778. 

(6) Negligent delay in transporta¬ 
tion on line of connecting carrier, 
causmg loss of maxket, where action 
brought against initial carrier.— 
Nashville. C. & St. L Ry. v. Colum¬ 
bia Produce Co., 12 Tenn App. 609. 
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(7) Negligent delay m delivering 
goods shipped.—^Diamond v. South¬ 
eastern Express Co., 128 S EL 417 
131 S C. 450 

3S. NM—^Evans v. Atchison, T. & 
S. F Ry. Co., 20 P.2d 932, 37 N 

M. 218. 

N Y.—^Lefcort v. Rail-way Express 
Agency, 278 N.Y S. 238. 154 Misc 
630 

Ohio— Zajig v. Railway Express Co, 
196 NE 901, 130 Ohio St. 17 
Ksdelivezy of property 

Filing of claim was not required 
where there was a misdelivery of 
property due to carelessness or neg¬ 
ligence—^Lefcort v. Railway Express 
Agency, 278 N.Y.S. 238, 154 Misc. 630 
34L US—^Louis Ilfeld Co. v. South¬ 
ern Pac Co-Paciflc System, CLCA 

N. M , 48 F 2d 1056. 

Mo —Sandker v. Wabash Ry. Co, 
App, 267 SW. 957. 

N.M—^Evans v. Atchison, T & S. F 
Ry. Co.. 20 P.2d 932, 37 N.M. 218 
Wa5h —^Hill V. Great Northern Ry 
Co.. 287 P. 665, 156 Wash. 567. 
Eive stock shixmLent 

The rule stated in the text was 
applied or recognized where a pro¬ 
vision in a contract for the ship¬ 
ment of live stock, which required 
a shipper, consignee, owner, or 
agent, before removal or mingling of 
live stock, to inform in writing the 
delivering earner of any visible or 
manifest injury, was involved 
U.S —^Louis Ilfeld Co v. Southern 
Pac. Co. Pacific System, C.CAN 
M, 48 F.2d 1056. 

Ga—^Hicklin v. Central of Georgia 
Ry. Co., 149 SE. 286. 40 GaApp. 
297, opinion supplemented 149 SE 
428, 40 GaApp. 297—Southern Ry. 
Co V Atlantic Ice & Coal Co., 149 
SE. 71. 40 GaApp. 103 
Ky—^Forkner v Louisville & N R. 

Co, 24 S W.2d 290. 232 Ky. 579. 
Mo —Sandker v, Wabash Ry. Co., 
App., 267 SW. 957. 

N M.—^Bvans v. Atchison, T. & S. F. 

Ry Co., 20 P.2d 932, 37 NM. 218 
Wash —^Hill V. Great Northern Ry. 
Co, 287 P. 665. 156 Wash. 567. 
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would defeat the purpose of the amendment, which 
was to relieve shippers of the difficult and almost 
impossible task of determining on which of several 
•connecting lines the damage occurred.^^ 

§ 237. - Requisites and Validity of Stipu¬ 

lations for Notice 

a. In general 

b. Consideration 

c. Reasonableness in general 

<L Time 

a. In General 

In the absence of contravening constitutional or stat¬ 
utory provisions, stipulations in shipping contracts for 
written notice of claim or for written claim are in gen¬ 
eral valid and effective where they are reasonable. 

In the absence of contravening constitutional or 
statutory provisions, considered above in § 236, stip¬ 
ulations in bills of lading or other contracts of ship¬ 
ment which require written notice of a claim for 
loss of, or damage to, goods shipped^® or the mak¬ 
ing or filing of a written claim^^ are valid and are 
very generally upheld, in so far as they are found 
.to be reasonable, being usually regarded as a fair, 
just, and reasonable protection to the carrier,^® 
and, working no hardship on the shipper, compli¬ 


ance with their requirements benefits both the car¬ 
rier and the shipper.^^ These stipulations are not 
against public policy.^® 

Contractual requirements for written notice of 
claim for loss or damage to goods shipped are view¬ 
ed with some strictness by the law, and unless the 
exemption from liability is clearly expressed it 
should not be allowed.^ ^ So, it has been held that 
a stipulation for notice in a bill of lading or other 
contract is of no force unless it is personally as¬ 
sented to by the shipper.^2 

Where provisions of the character under con¬ 
sideration are considered limitations of the com¬ 
mon-law liability, it has been held that the general 
rule requiring that the shipper shall be given his 
option whether or not to ship under the limited lia- 
bilit> contract apphes; and, if not given this option, 
the reqmremcnt as to notice is void-^3 

The view has been expressed that the validity 
of notices of this character as applied to interstate 
shipments is not affected by the fact that the car¬ 
rier has not filed a schedule of rates.^^ 

b. Consideration 

Consideration for a stipulation for notice or claim is 
necessary where and only where such stipulation is re- 


35^ tJ.S.—^Missouri, K. & T. Ry. Co. 
of Texas v. Ward, Tex. 37 S Ct. 
617, 244 US. 3S3. 61 LEd. 1213. 

However, it has been held that a 
provision of an interstate shipment 
contract that neither the initial ear¬ 
ner nor any connecting earner 
should be liable for any damage to 
the animals shipped, unless claim he 
made within ten days from the time 
the animals were removed, to the! 
earner on whose line the damage oc¬ 
curred, was valid.—Jordan v. Chica-, 
go, B & Q R. Co, App, 196 S.W 
417, transferred 191 SW. 70, 269 Mo 
281. 

3Gl Ala.—Nashville. C. & St. L. Ry. 

Co.. 78 So. 925, 201 Ala. 581. 

Anz—Southern Pac R. Co v. Gon¬ 
zalez, 61 P 2d 377, 48 Anz. 260 
Colo—Atchison. T. & S. P. Ry. Co. 

V. Miller, 163 P. 836, 63 Colo. 46. 
III.—Sweetser v. Chicago & Alton R, 
Co. 196 Ill App. 623. 

Mo—^Bilby V. Atchison. T. & S. P. 
Ry. Co, 199 S.W. 1004—Moler v. 
Louisville & N. R. Co., App., 195 
S.W. 624. 

Okl.—Kansas City, M. & O. Ry. Co 
of Texas v, Gleason, 158 P 365, 59 
Okl 87 

Tex.—Davis v Pirst Nat. Bank of 
Longview, Civ App, 245 SW. 1009. 
10 C.J p 327 note 82. p 328 notes 91. 
92 

Cozpns Juris text has been cited 


in Moore Bros v. American Ry. Ex¬ 
press Co, 107 S.B 6, 7. 181 N.C. 500 

Interstate shipment of live stock 

OkL—Kansas City, M & O Ry Co 
of Texas V. Gleason, 158 P 365, 59 
Okl. 87. 

37- Ga —Southern Ry. Co. v Bunch, 
109 SE. 523. 27 GaApp 689. 

Ill.—Conover v. Wabash Ry Co, 208 
Ill App. JL05 

Ky —Cincinnati, N O & T. P Ry. Co., 
184 SW. 1132. 169 Ky 560, rehear¬ 
ing denied 186 SW. 875, 171 Ky 
50. 

NH—^Apostolou V. American Ry 
Express Co., 122 A. 326, 81 N.H 
115. 

NY—Jennings v. Barrett, 194 NY.S 
679. 

N.C—Skyland Hosiery Co v. Amer¬ 
ican Ry. Express Co, 114 S E 823, 
184 NC. 478—^Taft & Vandyke v 
Atlantic Coast Line R Co, 93 S E 
752, 174 N.C 211. 

Ohio—^Thomas v. Baltimore & O. R. 
Co, 16 Ohio NP.NS, 194. 

S C —^Kershaw Oil Mill v Northwest¬ 
ern R. Co. of South Carolina, 130 
S E 647, 133 S C. 226. 

110 C J. p 327 note 82, p 328 notes 91, 
92. 

38. U S.—Southern Express Co. v 
Caldwell, Tenn., 21 WalL 264, 22 
L Ed 556. 

10 C J p 328 note 91. 
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Groujid for uphoifli-ng 

In respect of a requirement of a 
claim in writing, the view has been 
expressed that the ground on which 
such requirement is regarded as rea¬ 
sonable IS that the notice to the ear¬ 
ner permits it to preserve evidence 
of the transaction so that it may de¬ 
fend itself—^Kershaw Oil Mill v. 
Northwestern R Co. of South Caro¬ 
lina, 130 SE 647, 133 SC. 226 
33. W.Va—Williamsport Hardwood 
Lumber Co v. Baltimore, etc., R 
Co, 77 SE 323. 71 W.Va. 741. 

10 C J. p 328 note 92. 

40- US—Georgia, P. & A R Co. v 
Blish Milling Co. 36 S CL 541, 241 
U.S. 190, 60 LEd. 948, alhrming 82 
SB 784, 15 GaApp 142. 

IN C,—^Taft & Vandyke v. Atlantic 
Coast Line R Co, 93 SE 752, 174 
NC. 211. 

10 C.J p 327 note 85. 

41- Kan.—Atchison, etc., TL Co. v. 
Poole. 87 P 465, 73 Kan. 466. 

Mo—^Dunn v Hannibal, etc., R. Co., 
68 Mo 268 

N.T—^Browning v. Long Island R. 

Co, 2 Daly 117. 

10 C J p 329 note 10. 

42. Ill —^Tale v. Missouri Pac. R. 
Co., 157 Ill App. 105. 

43. Ind.—^Toledo, etc., R. Co. v. Mil¬ 
ner, App, 110 N E. 756. 

44. Ky.—^Adam^i Express Co. v. 
Cook, 172 S W. 1096, 162 Ky. 592. 

10 C.J. p 329 note 16. 
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garded as a limitation of the carrier's common-law lia¬ 
bility. 

In view of the general rule, set forth above in 
§ 95, that a contract limiting a carrier's common-law 
liability must be supported by an independent con¬ 
sideration, whether or not a new consideration is 
necessary to support a contract providing for notice 
of loss or injury or for making claims in writing, 
depends on whether or not a contract of this char¬ 
acter IS considered as one which limits the carrier's 
common-law liability. In jurisdictions where the 
view is taken that the contract does not amount 
to a limitation of the carrier's common-law habihty 
no independent' consideration is necessary;^® but 
in jurisdictions where it is considered that the stip¬ 
ulation does operate as a hmitation of Habihty, an 
independent consideration is regarded as neces¬ 
sary.^® In any event, a reduction in the rates of 
freight is a suflSicient consideration for a stipulation 
requiring notice of loss or injury or making of 
claim in writing.^^ 

Interstate shipments. As shown above in § 236, 
the Carmack amendment and subsequent federal 
statutes do not render void and ineffective all stip¬ 
ulations for notice of claiin or of injury or for 
making claim in writing, and a contract for an 
interstate shipment containing a clause of the char¬ 
acter under consideration may be vaHd even though 
not supported by an independent consideration.^® 
On the contrary, such a contract, even though made 
in a state where the provision is considered a limi¬ 
tation of the carrier's common-law UabiHty and void 
unless supported by an independent consideration, 
is none the less vaHd, although not supported by 
such consideration,^® in view of* the operation and 


effect of the federal statutes governing interstate 
commerce, considered in general aspects above in 
§ 17. In some cases involving interstate shipments, 
the added fact that there was a reduction in rate 
as a consideration has been considered in recog¬ 
nizing the binding effect of the stipulation.®® 

c. Beasonableness in General 

Stipulations requiring notice must be reasonable. 

Stipulations requiring notice of loss or injury 
must be reasonable; otherwise they will not be en- 
forced.®! While the view has been taken that, in 
deter min ing the general validity of such a stip¬ 
ulation, the question is not what might have been 
done in a particular case, but what might ordinarily 
be expected in the exercise of reasonable dili- 
gence,®^ it has been held or recognized that stip¬ 
ulations must be reasonably and justly construed 
in their appHcation to the facts of each case,®® so 
as not to exempt the carrier from the performance 
of any part of its contractual or legal duties with 
the shipper.®^ While the carrier may invoke the 
stipulation as a shield to guard itself against pos¬ 
sible imposition, the stipulation cannot be used as 
a sword with which to defeat its adversary, with¬ 
out regard to the merits or justice of the course.®® 
The question as to whether a stipulation is rea¬ 
sonable depends to a great extent on whether or 
not sufl&cient time is allowed to discover the loss 
and to give notice, as shown in the following sub¬ 
division of this section, and on all the other cir¬ 
cumstances of the case.®® 

If there is indefiniteness and uncertainty as to the 
agent to whom notice is to be g^iven, or an agent is 
named to whom it would be impracticable to give 


45w Ga.—Soatberm Ry. Co. v. Simp¬ 
son, 93 SR. 47, 20 Ga.App. 290. 

10 C.J. p 329 note 20. 

46. Miss.—Bernstein v. Yazoo & M. 

V. R Co, 72 So. 132, 111 Miss. 697. 
10 C.J. p 330 note 22. 

4(7- Miss.—^Illinois Cent. R. Co. v. 
W- J. Davis & Co.. 72 So. 874, 112 
Miss. 119. 

Mo—^Bilby V. Atchison, T. & S. P. 
Ry. Co., 199 SW. 1004—Schade v. 
Missouri Pac. R Co., 221 S-W. 146, 
204 Mo App. 88—^Hull v. Chicago 
Great Western R. Co., 185 S.W. 
1155, 193 Mo.App. 425. 

10 C.J. p 330 note 23. 

48. Minn.—Henmngrsen Produce Co. 
V. American Ry. Express Co., 188 
N.W. 272. 152 Minn. 209. 

10 C.J. p 330 note 24. 

40. Mo.—Johnson v. Missouri Pac 
By. Co., App., 187 S.W. 282. 

10 C.J. p 330 note 22. 

But m some cases involviniT inter¬ 


state shipments the necessity for a 
consideration has been recognized — 
Bernstein v. Yazoo & M. V. R Co., 72 
So. 132, 111 Miss. 697—^Yazoo, etc, 
R. Co, V. B^l, 71 So. 272, 111 Miss 
82. 

50. Colo—Atchison, T, & S. P- Ry. 
Co, V. MiUer. 163 P. 836, 63 Colo. 
46. 

Miss.—^nimois Cent. R. Co. v. W. J. 
Davis & Co., 72 So. 874, 112 Miss. 
119. 

Mo—Bilby V. Atdtiison, T. & S. P. 
Ry. Co., 199 S.W. 1004. 

Shipment of live stoclc 

Where live stock was shipped un¬ 
der special contract relating to no¬ 
tice of claim, at reduced rate pub¬ 
lished and filed with interstate com¬ 
merce coTirirni«qsion, carrier was not 
liable in absence of fraud, attempted 
rebatmg. or unlawful billing, where 
shipper failed to comply with provi¬ 
sion of contract.—St. IjOUis & S. P. 
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R. Co. V. Taliaferro, 156 P. 359, 56 
Okl. 519. 

51, Ind—Chicago, I. & D. Ry. Co. v. 
Pnddy, 115 N.E. 266. 65 Ind.App 
552 

10 C J. p 330 note 28. 

521 . Mass—Cox V. Central Vermont 
R Co, 49 NE. 97, 170 Mass. 129 

53- Ind.—Chicago, 1. & D Ry. Co. v. 
Priddy, 115 N.E. 266, 65 IndA^pp. 
552. 

10 C J. P 330 note 30. 

54. N.C.—Austin-Stephenson Co, v. 
Southem R. Co. 65 S.E 757, 151 
NC. 137 

5& Mo—^Holland v. Chicago, etc, 
R Co., 123 S.W. 987. 139 Mo App 
702. 

56- U S —^The Queen of the Pacific, 
Cal.. 21 S-Ct. 278, 180 US. 49, 45 
LEd. 419. 

Ark—St. Louis, etc, R. Co v. Hurst, 
55 S.W. 215, 67 Ar)L 407, 
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notice, or if there is no agent reasonably acces¬ 
sible, the stipulation is unreasonable.^^ Such, also, 
is the case in respect of stipulations so broad as 
to cover any loss whatever,®^ or which are uncer¬ 
tain as to the time from which the specified limi¬ 
tation is to run, as shown in the following subdi¬ 
vision of this section. 

A contract exempting the carrier from liability 
except for willful or gross negligence, and th^ only 
on presentation of a claim, is void.59 

A stipulation whidi limits the claimant’s right 
to recover to the damages set forth in the written 
notice and claim and fixes the limit of recovery at 
the amount therein claimed has been regarded as 
reasonable.®® 

d. Time 

(1) In general 

(2) Live stock shipments 

(1) In General 

Whether or not the time allowed In a stipulation for 
giving notice or making claim is reasonable depends 
largely on the facts of the particular case. 

Whether or not the time allowed in a requirement 
for notice is reasonable depends largely on the char¬ 
acter of the shipment, the situation of the parties, 
and the circumstances of each particular case,®^ or, 
as sometimes stated, on whether or not suiEcient 


time is given to permit claimant, with reasonable 
diligence, to discover the damage and give notice ;®2 
and it seems that the determination as to reason¬ 
ableness may depend on opportunities to know of 
the loss-®^ 

In the absence of constitutional or statutory reg¬ 
ulations, considered above in § 236, there is some 
diversity in the conclusions of the courts as to 
what is a reasonable time within which notice or 
claim may be required to be given or made. If 
the time specified is to date from the delivery of 
the goods to the carrier or from the date of the 
contract of shipment, it may be unreasonable, at 
least where the time allowed might be largely con¬ 
sumed in the performance of the contract before it 
could be determined whether or not there was 
any breach.^^ So, a requirement that notice be giv¬ 
en or claim be made within thirty days®® or with¬ 
in thirty-two days®® after the date of issuance 
of the receipt has been regarded as void. On the 
other hand, a stipulation providing for notice with¬ 
in ninety days after issuance of a receipt or bill 
of lading by the carrier has been held reasonable,®*^ 
as has a limitation of sixty days from the date of 
the receipt for the goods issued by the carrier,®® 
and even of thirty days from such date.®® 

A stipidation that claims for loss or damage shall 
be presented within four months after delivery, 
or after a reasonable time for delivery, is rea¬ 
sonable and valid,^® as is a similar stipulation fix- 


57. Ill.—Baxter v. Louisville, etc., I 
R. Co., 45 N.E. 1003, 166 Ill. 78. | 

Tex—Gulf, etc., R. Co. V. Vauffbu, 
CivJtpp., 16 S.W. 775. 

10 C.J. P 330 note 39. I 

58h S.C.—Porter v. Southern Express 
Co, 4 S.a 135. 16 Ain.R. 762. 

56. Utah.—Houtz v. Union Pac. R. 
Co., 93 P. 439, 33 Utah 175, 17 L. 
R.A-.N.S., 628. 

GOu Kan.—Caston v. Schafr, i85 P. 
33, 105 Kan. 487. 

m. U.S—St. Louis. L M. & S Ry. 
Co. V. Starbird, Ark., 37 S.Ct. 462, 
243 U.S. 592, 61 LEd. 917. 

Mo —Smith V. St. Louis, etc., R Co , 
177 S.W. 632, 184 Mo.App. 709. 

82. Ark—St. Ijouis, etc., R. Co. v. 

Purlow, 117 SW. 617, 89 Ark. 404. 
10 C J. p 330 note 36 [a]. 

G3. Ala—Nashville, etc., R. Co. v. 
Longr, 50 So. 130. 163 Ala. 165. 

64. N C.—Dixie Cigar Co. v. South¬ 
ern Express Co., 27 S.E. 73, 120 N. 
C. 348. 58 Am.SR. 795. 

10 aJ. p 331 note 46. 

65. Ala —Southern Express Co. v. 
Caperton, 44 Ala. 101, 41 Am.R 
118. 

66 l Ala.—Southern Express Co. v. 


Tepelo Bank, IS So. 664, 108 Ala 
517. 

67- U S —Southern Express Co. v. 
Caldwell, Tenn, 21 WalL 264, 22 
LEd. 556. 

10 C J. p 331 note 48. 

66. Pa.—Edelsohn v. U, S. Express 
Co , 4 Lack Jur. 61. 

10 C,J. p 331 note 49. 

66. Ind.—U. S. Express Co. v. Har¬ 
ris, 51 Ind. 127. 

TO- Kan—Farmers' Grain & Supply 
Co. V. Atchison, T & S. P. Ry. Co, 
245 P. 734, 120 Kan. 21, 121 Kan 
10 . 

N Y.—Jennings v. Barrett, 194 N Y S. 
679. 

10 C J. p 331 note 47. 

Interstate shipment 

(1) In respect of interstate ship¬ 
ments, the reasonableness of the 
stipulation set forth in the text was 
recognized m cases which were gov¬ 
erned by the laws in force prior to 
the enactment of Act of April 23, 
1930, 46 U S St. at L. p 251 c 208, 49 
U.S.CA.. § 20 par (11). 

Ga—Southern Ry. Co. v. Bunch, 109 
S.E. 523, 27 Ga.App. 689 
Ill—See Hamilton v. Cleveland, C, 
CL A St. L Ry. Co., 206 HLApp. 270. 
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Iowa.—^Erisman v. Chicago, B. & Q. 

R Co, 163 N W. 627, 180 Iowa 759. 
Mass—^Metz Co. v. Boston & M. R 
R., 116 N.E 475. 227 Mass 307. 
Okl.—Atchison, T & S P Ry Co. v. 
Cozart, 158 P 933, 59 OkL 136 

(2) The validity of the stipulation 
was recogmized or upheld in respect 
of shipments prior to the first Cum¬ 
mins amendment. 

Mo.—^Barton v. Louisville & N R 
Co, App., 196 SW, 379—Kemper 
Mill Co. V Missouri Pac. R. Co., 
186 S.W. 8, 193 Mo.App. 466, trans¬ 
ferred Kemper Mill & Elevator Co 
v. Missouri Pac. R. CJo, 178 S W. 
502—^Banaka v. Missouri Pac Ry. 
Co., 186 S.W. 7, 193 Mo.App. 345 
N.H.—^Higgins V. Boston & M. R R, 
102 A 533, 78 NH. 609. 

N.C.—^Aydlett v. Norfolk-Southern R 
Co, 89 S E. 1000, 172 N C. 47. 

Okl.—Atchison, T & S. F. Ry. Co. v. 

Cozart, 158 P. 933, 59 Okl 136. 
SD—Strommer v. Chicago, M. & St 
P. Ry. Co., 161 N.W. 346, 38 SD. 
368. 

Tex,—^Houston E & W. T. Ry. C!o. 
V. Houston Packing Co., Civ.App., 
203 S W. 1140. 

(3) Effect of statutory regulations 
see supra § 236- 
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ing a limitation period of six monthsJ^ A pro¬ 
vision that claim for damages for loss or injury 
shall be made within thirty days from the time 
the goods were delivered, or after a reasonable 
time for delivery, has also been regarded as rea¬ 
sonable bui there are decisions which mainlam 
the contrary viewJ^ It has been held or recogniz¬ 
ed that a requirement of notice or of making claim 
in writing within ten days,*^^ five days,'^^ thirty-six 
hours,76 thirty-four hours,*^*^ and even thirty 
hours,^^ from the time of the delivery of the goods 
by the carrier may, under the circumstances, be 
held reasonable, and, in respect of perishable goods, 
a stipulation requiring the consignee to report a 
claim for damages to the delivering line within 
thirty-six hours after the consignee has been no¬ 
tified of the arrival of the goods at the place of des¬ 
tination has been regarded as reasonable.*^® The 
fact that in the case of a through interstate ship¬ 
ment, the stipulation requires that notice of claim 
shall be given within one day after delivery of the 
property at destination to the agent for the ini¬ 
tial carrier does not render the stipulation unrea¬ 
sonable, in view of the rule that the delivering ear¬ 
ner is the agent of the initial carrier.*® 

It is apparent, in cases of these short-limitation 
stipulations, that their validity must depend large¬ 
ly on the facts of the particular case,*i and where 
It appears that, under the circumstances, the time 
was unreasonably short they cannot be upheld.**^ 
Ordinarily, the question of reasonableness is for 


the jury;** but where the evidence shows con¬ 
clusively that notice of injury could not have been 
given within the time limited, it is error to submit 
to the jury the question whether the time allowed 
for giving the notice was reasonable.*^ 

A stipulation may be unreasonable because there 
is uncertainty as to the time from which the spea- 
fied limitation is to run *^ 

(2) Live Stock Shipments 

In the absence of contravening constitutional or stat- 
utory provisions, stipulations allowing comparatively 
short periods for giving notice or making claims in re¬ 
spect of loss of, or injury to, live stock have been up¬ 
held. 

The controlling considerations bearing on the rea¬ 
sonableness of a stipulation as to the time within 
which notice of a claim for damages shall be given 
in case of shipments of live stock are somewhat 
different from those applicable to inanimate freight, 
and provisions for notice of loss or injury more 
stringent than those ordinarily upheld in the case 
of inanimate freight have been sustained. Thus, 
while there are a few decisions to the contrary,*® 
in the absence of statutory or constitutional pro¬ 
visions affecting the question, considered in § 236 
supra, the weight of authority upholds stipulations 
that a notice of claim or claim for damages shall 
be made before the animals are removed from 
the place of destination or of delivery and mingled 
with other animals, as a condition precedent to the 
right to recover therefor,*^' and the courts have 


71- N.T.—Brewster v. Davis, 202 N". 

Y S. 574. 207 App Div. 461. 

Va.—Chesapeake & O. Ry. Co v Na¬ 
tional Fruit Products Co , 155 S E. 
630, 155 Va 438, 73 A.LR 878. 

72. Mmn —Armstrong- v. Chicago, 
etc, R. Co, 54 NW.*1059, 53 Minn 
183 

10 C J. p 331 note 53. 

73. Ala—Nashville, etc, B. Co. v. 
Liong, 50 So. 130, 163 Ala 165. 

NC—^Deans v Atlantic Coast Line 
R Co. 67 SE. 332, 152 N C. 171— 
Gwyn Harper Mfg Co v. Carolma 
Cent R. Co.. 38 S.E. 894, 128 NC 
280. 83 Am SR. 675 

74. SC —^Murray v. Atlantic Coast 
Line. R. Co.. 93 S.B 387, 108 S.C 
88 

10 C J p 331 note 55 

ZTotice at point of dLestmation. 

The fact that the shipper was sit¬ 
uated at a considerable distance from 
the point of destination did not ren¬ 
der unreasonable a stipulation for 
making written claim in not more 
than ten days at point of destination, 
since the shipper's agents at point 
of destination could have made the 
claim without commumcatmg with 


him—^Murray v. Atlantic Coast Line 
R. Co, 93 SE 387, 108 S.C. 88. 

75w Ill.—^Black v. Wabash, etc, R 
Co, 111 III 351, 53 AmR 628 
10 C J. p 331 note 56. 

76- Ark.—Gumbie v. St Louis, etc, 
R Co. 151 SW. 237, 105 Ark. 406 

10 C J p 331 note 58. 

77- Ark —St Louis, etc, R Co. v 
Hurst, 55 S W. 215, 67 Ark 407. 

78- Ark—St Louis, etc, R Co v. 
Keller, 119 SW. 254, 90 Ark 308. 

78- U.S—St. Louis, L M & S Ry. 
Co V. SLarbird, Ark, 37 S Ct 462, 
243 U.S. 592, 61 L Ed 917. 

80- Tex.—Chicago, R I & G. Ry 
Co. V. Whaley, Civ App., 190 S.W. 
833. 

81- U S —St Louis, I. M & S. Ry 
Co. V. Starbird, Ark, 37 S Ct. 462, 
243 US 592, 61 LEd. 917. 

10 C J. p 332 note 61. 

82. NY.—Jennings v. Grand Trunk 
R. Co., 28 NE 394, 127 NY. 438 
10 C J. p 332 note 61 
Perishable goods 

(1) The view has been expressed 
that, m respect of notice of a claim 
for damages, there should not be any 
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distinction between perishable prod¬ 
ucts and other goods—l^hillips v. 
Seaboard Air Lme Ry., 89 S E 1057, 
172 NC 86. 

(2) Provision for making claim in 
writing within not more than ten 
days after delivery, in the case of 
a shipment of beriies, was unreason¬ 
able and void—^Phillips v. Seaboard 
Air Line Ry., supra. 

83^ Ark—St Louis, etc, R. Co v 
Purlow, 117 S W. 517, 89 Ark. 404 
10 C J p 332 note 62. 

84- S C —Crawford v. Southern R 
Co., 86 SE 19, 101 SC. 522. 

10 C J. p 332 note 62 [aj. 

85l N C —Gwyn Harper Mfg. Co. v. 
Carolina Cent R Co, 38 S E 894, 
128 N C 280, S3 Am.S.R. 675 

8©. US—Oimsby v. Union Pac R 
Co, CCColo., 4 F. 706, 2 McCrary 
48. 

Ill—Coles v. Louisville^ etc., R Co, 
41 Ill App. 607. 

87. Ga.—Louisville & N. R. Co v 
Hairell & Murphy, 120 S.B 35, 31 
Ga.App 126—^Heath v. Sandersville 
R. Co, 98 S.B. 92. 23 Ga.App 255. 
,10 C-J p 332 note 67. 
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upheld a stipulation where, in addition to the fore¬ 
going provision, it contains also a provision requir¬ 
ing notice within one day after dchvery of stock 
at destination A consignor entering into a valid 
and binding agreement of this nature is not en¬ 
titled to recover from a carrier damages for loss 
or injury to live stock unless it is shown that such 
notice has been given.So, it has been held that 
the owner of cattle who has entered into such stip¬ 
ulation cannot recover on failure to give such no¬ 


tice, even though he did not go in person nor send 
an agent with his stock, in order that the consignee 
might comply with his stipulation;®® and under 
these circumstances, it is his duty to send a copy 
of Uie contract to the consignee, so that the latter 
may comply with the stipulation.® ^ Other stipu¬ 
lations for a short period for giving notice of, or 
making claim for, damages in respect of live stock 
have commonly been sustained.®^ The stipulation 
as to notice is unreasonable and void where under 


Interstate sMpments | 

* (1) The rule staled in the text lias | 
been applied or recogrnized in various 
stale courts, m respect of the re¬ 
quirement of written notice of claim 
aftectingr interstate shipments, m 
cases which apparently were gov¬ 
erned by the law as it stood before 
congress made provision by statute 
as to time for giving notice and 
filing claim 

Colo —^Atchison T. & S. F. Ry. Co. v. 
Miller. Ib3 P 836. 

Ill.—^Nevmian v. Union Pac. R. Co., 
210 IllApp 13. 

Ky—^Louisville & N. R Co. v John¬ 
son. 206 S.W. 638, 182 Ky. 418 
Mo—^Bilby v Atchison, T. & S P. 

Ry Co , 199 S W. 1004—O’Bnant v 
- Pryor, App, 195 S W. 759—Johnson 
V Missouri Pac Ry, Co, App, 187 
SW 282—^Thompson v. Atchison, 
T & S. F. R. Co., App, 185 SW 
1145 

N.C—^Bryan v. Louisville & N. R 
Co. 93 SB 750. 174 NC 177— 
Schloss-Bear-Davis Co v Louis¬ 
ville & N R Co . 88 S E 476, 171 N 
C. 350. 

Okl.—^Atchison. T. & S F Ry, Co. v. 

Cooper, 175 P 539, 71 Okl. 112. 

Tex—^Panhandle & S F Ry Co v 
Bell. Civ App., 189 S W. 1097. 

(2) Such provision for notice and 
the further provision that the ship¬ 
per should not remove the stock for 
three hours after giving such notice 
were regarded as separable, so that 
any validity in the latter provision 
did not alLect the other—^Panhandle 
& S. F. Ry. Co. V. Bell, supra 

(3) But apparently there was au¬ 
thority for the view that a provision 
for notice before removal was not 
binding m a case in which an inter¬ 
state shipment was involved — 
Southern Ry. Co v Propst & Duck¬ 
worth, 76 So 470, 16 Ala App 186 

irisiba.e or ■»iaw'fest injury 
Where injuries to cattle shipped 
are visible or manifest, written no¬ 
tice must be given, where the con¬ 
tract so provides, before they are 
removed from carrier's possession — 
Wichita Valley Ry Co v Baldwin, 
TexCiv.App, 270 SW. 1089. 

88. Xatersitate shipments 
The rule stated in the text has 
bemi applied or recognized in certain 


state court cases which involved in¬ 
terstate shipments and which ap¬ 
parently arose before congress had 
enacted any statute regrulating the 
time for giving notice or making 
claim. 

Ark—^Lusk v. Liong, 192 S.W. 213, 
127 Ark 261. 

Okl—St Louis, I M. & S. Ry. Co 
V Evans, 183 P. 609—St. Louis & 
S F R Co V Ladd. 178 P 125. 72 
Okl. 55—St Liouis & S F. R Co. v 
Sparks, 178 P. 90, 72 Okl 53— 
Chicago, R. L & P. Ry. Co, v 
Brockme.er, 168 P. 1011, 66 Okl 
280—St Louis & S. F Ry Co. v. 
Taliaferro, 168 P 438. 66 Okl 121 
—Chicago. R. I & P Ry Co v. 
Gray. 165 P. 157, 65 Okl 181—Chi¬ 
cago. R I & R Ry. Co v. Parsons. 
162 P. 955, 63 Okl 290—Kansas 
City, M. & O Ry. Co. of Texas v. 
Gleason, 158 P. 365. 59 Okl 87— 
Chicago R I. & P Ry Co. v. 
Craig. 157 P. 87, 59 Okl 18. 

Tex—Chicago, R I & G Ry Co v. 
Whaley, Civ. App, 190 SW. 833. 

89- Ga—^Harrell v. Murphy, 120 S. 
E. 35, 31 GaApp. 126. 

Ill—Newman v. Union Pac. R Co, 
210 IllApp 13 

Ky.—^Louisville & N. R Co. v John¬ 
son. 206 SW. 638, 182 Ky 418 
Mo—^Bilby v. Atchison, T & S F. 
Ry. Co., 199 S.W 1004—O’Briant v 
Pryor. App, 195 S W. 759 
Okl —St Louis & S F R Co. v 
Sparks, 178 P 90, 72 Okl 53. 

Tex.—^Panhandle & S. F Rv. Co. v. 

Bell, Civ App., 189 SW 1097. 

10 CJ p 332 note 67, p 333 note 68. 

90- Okl.—St. Louis, etc. R Co. v. 
Phillips, 87 P. 470, 17 Okl 264 

Tex —Galveston, etc, R Co v Har¬ 
man, 2 TexACiv.Cas. § 136 

91- Tex—Galveston, etc., R. Co v. 
Harman, supra. 

198- U S,—^Erie R Co. v, Shuart. 39 
I set, 519, 250 U.S. 465, 63 LEd. 
I 1088, reversing Schuart v Erie R 
Co. 117 NB 1084, 221 NY. 680. 
j which affirmed Shuart v Erie R 
Co, 150 N.YS. 1112. 166 App Div 
895—Southern ]^ac Co. v. Stewart, 
Ariz. 39 set, 139, 248 US. 446. 
63 L.Ed 350. reversing 233 F 956, 
147 C.CA. 630, in which error is 
dismissed 38 S.C1. 130. 245 U S 359. 
62 LEd. 345, rehearing granted 38 
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set. 203, 245 ITS. 562, 62 LSd 
472—Erie R Co. v. Stone, Ohio. 37 
SCI. 633, 244 US 332, 61 L Ed. 
1173—Chesapeake & O. R. Co v 
McLaughlin, W.Va, 37 S Ct. 40. 242 
U.S. 142. 61 L.Ed. 207. 

Ill—See Crossley v St. Louis. I. M. 

& S Ry. Co., 199 HLApp 195 
Mass.—^Fletcher v. New York Cent. 
& H R R. Co.. 118 N.B. 294, 229 
Mass. 258. 

10 C J. p 333 note 71. 

Interstate shipments prior to statu¬ 
tory regulation as to time 

(1) In respect of interstate ship¬ 
ments which apparently were made 
before congress had enacted any 
statute regulating the time for giv¬ 
ing of notice or making claims the 
validity and binding efLect of a stip¬ 
ulation requiring the making of 
claim in writing within five days 
f 1 om the time stock was removed 
from car was recognized or upheld. 
U.S —Brie R Co. v Shuart, 39 S 

Ct. 519, 250 U S 465, 63 L Ed 1088, 
reversing Schuart v Erie R Co, 
117 N.B, 1084. 221 NY 680, which 
affirmed Shuart v. Erie R Co., 150 
NYS. 1112, 166 App.Div. 895—^Bal¬ 
timore & O R Co v Leach. 39 S 
Ct 254, 249 US. 217, 63 L Ed 570. 
reversing 191 S.W. 310, 173 Ky. 452 
—^Ene R. Co. v Stone, Ohio, 37 S. 
Ct 633, 244 US. 332. 61 L.Ed. 1173 
—Chesapeake & O R. Co. v. Mc¬ 
Laughlin, W.Va, 37 set. 40, 242 
U.S. 142. 61 L.Ed. 207. 

Ill —^Hudson V. Grand Rapids & I 
Ry. Co., 203 IlLApp. 377. 

Mass.—^Fletcher v. New York Cent 
& H R R. Co.. 118 NE. 294. 229 
Mass. 258. 

(2) A like rule was applied as to 
a requirement lor a claim in writing 
in live days from delivery of stock 
at destination—Chicago. I. & L Ry. 
Co V. Blankenship, 127 N E. 209. 77 
IndApp. 225—10 CJ. p 333 note 71 
Cb]. 

(3) The same view was taken as to 
a requirement of a claim in writing 
within ten days from time of remov¬ 
al from car or from unloading. 

U S —Southern Pac. Co. v. Stewart, 
Ariz.. 39 set 139, 248 US 446, 63 
L.Ed. 350, reversing 233 F. 956, 147 
CCA. 630, in which error is dis¬ 
missed 38 S.Ct. 130, 245 U S. 359, 62 
LEd. 345, rehearing granted 38 S 
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the circumstances notice could not have been given 
within the time allowed, as where the nature 
and extent of the damages could not have been 
ascertained withm the time limited,®^ and where 
there was no agent of the carrier at the point of 
destination to whom the notice could have been 
given.^5 A stipulation requiring notice of injuries 
to be given to the carrier at a town en route where 
the stock was not unloaded is unreasonable, the 
shipper having had no opportunity to determine 
the extent of the injuries until the cattle were un¬ 
loaded at destination,®® and a like rule has been 
recognized in respect of a requirement that no¬ 
tice be given to the initial earner at a junction 
point before transfer to a connecting carrier.®7 
As shown in § 240 infra, in a number of decisions 
it has been held that, if the time for giving no¬ 
tice is unreasonably short, this will not relieve 
the shipper from giving any notice at all of his 
claims, but he will still be required to give notice 
within a reasonable lime, although there is au¬ 
thority in conflict with this view. 

§ 238. • To What Clsiims Stipulations 

Apply 

a. Loss or damagre due to negligence in 

general 

b. Damages due to delay 

c. Failure to deliver and misdeliveiy 

d. Other claims 


13 C.J.S. 

a. Loss or Bpmage Due to NegUgence in Ckn- 
oral 

In the absence of contravening constitutional, statu¬ 
tory, or contract provisions, stipulations for notice or 
claim may apply to a loss or injury caused by negli¬ 
gence. 

Stipulations for notice or claim may be ap¬ 
plicable to a loss or injury caused by negligence 
in accordance with the view that these stipulations 
are not a limitation of the carriers common-law 
liability and are not in any sense stipulations that 
the carrier shall be exempted from the effects of its 
uegligence or the negligence of its servants in the 
performance of those duties assumed in the con¬ 
tract.®® In other words, these stipulations amount 
to a condition of recovery and not an exemption 
from liability.®® According to some cases, however, 
a stipulation which does not in terms refer to neg¬ 
ligence does not apply where the claim is based on 
negligence.! Of course, no claim for damages 
need be made in a case based on the carrier’s neg¬ 
ligence, where the shipping contract expressly ex¬ 
empts or excepts loss, damage, or injury due to neg¬ 
ligence from the operation of a provision for fil¬ 
ing claim.2 

As shown in § 236 supra, the provision of the 
federal statute which prohibited requirements for 
notice of claims and for filmg of claims m cer- 
tam cases involving carelessness or negligence on 
the part of the earner, has been omitted from the 
statute which now governs the matter. 


CARBIEB8 


Ct 203, 245 US. 562, 62 L.Ed. 472 
—Olson V Chicago, B. & Q. R. Co, 
Iowa, 250 F. 372, 162 CCA. 442. 
IlL—Newman v. Union Pac. H. Co, 
210 IlLApp. 13. 

Miss—^Illinois Cent R Co v. Bauer, 
75 So. 376, 114 Miss 516—Illinois 
Cent. R Co. v. W J. Uavis & Co.^ 
72 So. 874, 112 Miss 119. 

"Wyo—^Union Pac. R. Co. v. Pacific 
Market Co, 200 P. 108, 27 Wyo 
501, rehearmg denied 206 P. 143, 
28 Wyo. 461. 

10 C.J. p 333 note 71 [c] (1). 

(4) In a case which involved an 
mterstate shipment which apparent¬ 
ly was made before congress had en¬ 
acted any statute regrulating the time 
for giving notice or making olaim, it 
was held that a stipulation that 
claimant shall give notice in writ- 
mg of a claim for damages not later 
than nmety days after the date of 
the loss or injury claimed was rea¬ 
sonable and binding on the shipper, 
notwithstanding he had complied 
with another stipulation requiring 
written notice of loss or injury with¬ 
in one day after delivery of stock at 
destination—Chicago, R I. & P. Ry 
Co V. McElreath, 169 P. 628, 69 Okl. 
9, li R.A.1918C 425. 


(5) Provision for notice of claim 
withm five days after live stock was 
shipped was upheld, the language be¬ 
ing plam and its meaning certain, 
and the question being a federal 
question—Sweetser v Chicago & Al¬ 
ton R. Co, 196 niApp. 623. 

93. Tex—^Hovey v Tankersley, Civ 
App„ 177 SW. 153 

94 . Ark—Eoff v Scullin, 179 S.W 
663, 120 Ark. 452 

S C.—Crawford v. Southern R. Co, 
86 S E. 19, 101 S C 522. 

95w Tex—Chicago, etc, R Co. v 
Whaley, Civ.App. 177 SW 543. 

9€L Ark —St. Louis, etc., R. Co. v 
Dunn, 127 S.W. 464, 94 Ark. 407. 

97- Utah—^Baird v. Denver & R. G 
R. Co, 162 P. 79, 49 Utah 58. 

98. U S —Southem Express Co v 
Caldwell, Tenn, 21 WalL 264, 22 L 
Ed 556. 

10 C J. p 333 note 79 

99- Kan.—Kalina v. Union Pac. R 
Co, 76 P 438, 69 Kan . 172. 

1. NY.—Westcott V. Fargo, 6 Lans. 
319, 63 Barb. 349, affirmed 61 NY. 
542, 19 Am R 300 
10 C.J. p 333 note 78. 
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I IJ-S —^Hailey v- Oregon Short 

Line, DC Idaho, 253 F 569. 

Ala—C. M McMahen & Sons v. Lou¬ 
isville & N. R. Co, 106 So. 56, 21 
AlaApp. 66, certiorari denied Ex 
parte C. M. McMahen & Sons, 106 
So 57, 213 Ala. 642. 

Ark —American Ry. Express Co. v. 
H. Rouw Co., 294 S.W. 401, 173 
Ark. 810—Barrett v. St Louis 
Southwestern Ry. Co., 235 S.W- 800, 
151 Ark. 215. 

Idaho.—^Ritchie v. Oregon Short Line 
R Co., 244 P. 580. 42 Idaho 193, 
45 A-LR. 909. 

Mich—^Hankins v. Payne, 214 NW. 
99, 239 Mich. 155. 

Damaflfe in. transit 
In determining whether or not 
injury to certain horses could be 
regarded as damage in transit by 
carelessness or negligence withm 
the meaning of a provision in the 
shipping contract excepting from the 
requirement as to making claim cas¬ 
es of such damage, the car contain¬ 
ing the horses was to be regarded 
as having been in transit from the 
time It was loaded until it was un¬ 
loaded.—Green v. American Ry. Ex¬ 
press Co., Mo.App., 34 S.W.2d 1039. 
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b. Damai^es Dne to D^y 

In the absence of a provision in the stipulation in¬ 
dicating an intention to make the requirement of notice 
or of claim applicable to special damages due to delay, 
the stipulation does not, in general, require notice or 
claim in a case of such damages. 

If because of wrongful delay the shipment sus¬ 
tains physical injury and in consequence a depre¬ 
ciation in value, a valid and binding provision in the 
contract of shipment requiring notice of claim for 
damages for loss or injury to the shipment or no¬ 
tice of injury is applicable,^ This principle has 
found frequent application in the shrinkage in 
weight of live stock because of a wrongful delay m 
transportation.^ On the other hand, while there 
is authority to the contrary in respect of an mter- 
state shipment,® it has frequently been held or rec¬ 
ognized that a stipulation for notice or for claim, of 
this general character, applies only to a loss of, or 
physical injury to, a shipment of dead freight,® 
or to injury to a shipment of live stock caused 
by delay and consequent depreciation in value, ^ In 
other words, where the shipper suffers special dam¬ 
ages because of wrongful delay, no compliance with 


the stipulation is necessary to entitle him to recover 
for such special damages,® and the reason is that 
the notice would be useless in determming the 
amount of such loss.® In conformity with this prm- 
dple, it has uniformly been held or recognized that 
a stipulation that notice of claim or of damages 
should be a condition precedent to recovery for 
any injury to the shipment during transportation has 
no application to damages caused by the loss of 
market,!® to loss resulting from a decline in the 
market value of the shipment,!! or to the expense 
of feeding stock, resulting from delay in transpor¬ 
tation.!® No notice is necessary to authorize the 
recovery of damages from shrinkage resulting from 
the holdmg of the cattle after transportation was 
completed, due to the loss of market.!® It has also 
been held that a provision in a bill of lading for a 
shipment of live stock, requiring notice to the ear¬ 
ner as a condition precedent to any right of ac¬ 
tion for damages for loss or injuries, delay in trans¬ 
portation, or decline in the market, does not apply 
to damages to stock while in shipping pens due to 
the earner’s failure to ship them at once as 
agreed.!^ 


3. Elan.—^Reedy v. Missouri Pac. R 
Go., 255 P. 683, 123 Elan. 600. 

10 C.J. p 334 note 81. 

Stat^fHAnt in Corpus J'nxis of the 
rules involved m this section has 
been quoted at length and with ap¬ 
proval in McBlwain v. Union Pac. 
R. Co., 163 NV^. 845, 101 Neb. 484. 
1 A.L..R. 633. 

Znjnxy to fowl 

It has been held that the require¬ 
ment as to notice applies in case 
of physical in 3 uries to chickens.— 
Jett V. Southern R. Ck), 169 S.W 767, 
130 Tenn. 237. 

4 . Kslol —^Reedy v. Missouri Pac R 
Co. 255 P. 683. 123 Kan. 600— 
Hylton V. Hines. 206 P. 871, 111 
Ean. 220. 

10 C.J. p 334 note 82. 

5. in market 

(1) In a case which mvolved an 
interstate shipment which was made 
before congress had enacted any 
statute regulating notice or claim, 
it was held that compliance with a 
provision of the contract of shipment 
for written notice of claims for loss 
or <iaTn$ige was necessary where the 
claim was based on delay in trans¬ 
portation resulting in loss due to de- 
clme in the market—Goldsmith v. 
Monda Hast Coast Ry. Co. 217 IlL 
App. 162. 

(2) In this connection, the court 
said that there would be no hard¬ 
ship m reqiunng the notice; that 
such notice would put m permanent 
form the evidence of an intention to 
claim ^aniao'es and would serve to 


call the attention of the carrier to 
that fact with resultant opportunity 
to investigate —Goldsmith v. Flori¬ 
da Bast Coast Ry. Co., 217 IlLApp. 
162. 

6. Fla—Florida Bast Coast Ry. Co. 
V. Peters, 73 So. 151, 72 Fla. 311, 
Ann.Cas 191SD 121 

W.Va — W illiamsport Hardwood Lum¬ 
ber Co V Baltimore, etc., R. Co, 
77 S.E 333, 71 WVa 741. 745. 

7- Neb—^McBlwain v. Union Pac. R 
Co., 163 N.W. 845, 101 Neb. 484, 1 
A.L.R 533. 

10 C.J. p 334 note 86. 

8. Fla.—Florida Bast Coast Ry. Co. 
V. Peters, 73 So. 151, 72 Fla. 311, 
Ann.Cas 19181> 121. 

Neb.—^McBlwain v Union Pac. R. Co, 
163 NW. 845, 101 Neb 484, 1 A.L. 
R. 533. 

N.T—Gilford v. Fargo. 176 N.TS. 

568, 106 Misc. 599. 

10 aJ. p 334 note 86. 

9- Elan—Gault v. Atchison, etc, R 
Co. 139 P. 1014. 92 Kan. 464. 

Ky.—^Louisville, etc, R Co. v. Bell, 
13 Ky.L. 393. 

Neb.—^McBlwain v. Union Pac. R 
Co., 163 N.W. 845, 101 Neb 484. 
1 A.L.R 533. 

10- Elan—Ott v, Atchison, T & S. F. 
Ry. Co, 169 P, 957, 102 Kan. 254. 

Neb —^McElwain v. Union Pac R Co, 
163 NW. 845, 101 Neb. 484, 1 A.L 
R 533 

10 C.J. p 334 note 88. 

11- Kan.—^Reedy v. Missouri Pac 
R Co., 255 P 683. 123 Kan. 600. 
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Neb.—McBlwam v. Union Pac. R 
Co, 163 NW 845, 101 Neb. 484. 
1 AL.R 533. 

Tenn—^National C. & St L. Ry. v. 
Columbia Produce Co, 12 Tenn. 
App 609. 

Tex.—^PaT»haTidle & S. F Ry Co. v. 

Bell, Civ App, 189 S W. 1097 
10 C.J. p 334 note 89. 

12. Mo —Aull V. Missouri Pac R 
Co, 116 SW. 1122, 136 Mo App. 
291 

Neb —^McBlwain v. Union Pac. R Co., 
163 N.W. 845, 101 Neb. 484. 1 A. 
LR 533 

Tex.—St Louis, etc, R Co. v. Hurst, 
Civ App. 135 S.W. 599- 

Aftex transportatioiL 

(1) Notice in respect of extra feed¬ 
ing after transportation had ended 
was not required—Ott v. Atchison. 
T. & S F. Ry. Co., 169 P. 957, 102 
K'fl.n. 254 

(2) Notice was not required in re¬ 
spect of a claim based on the ex¬ 
pense of feeding at destination — 
McBlwam v. Union Pac R Co., 163 
N.W 845, 101 Neb. 484, 1 A.L.R 533. 

13- Kan—Ott V. Atchison. T. & S. 
F. Ry. Co., 169 P. 957, 102 Kan. 
254—Gault v. Atchison, etc., R Co., 
139 P 1014. 92 Kan. 464. 

Neb —^McBlwam v. Union Pac R. Co, 
163 N.W- 845, 101 Neb. 484, 1 A. 
LR 533. 

14L Tex.—Wichita Valley R Co v. 

Boger, Civ.App, 167 S.W. 767- 
10 C.J. p 335 note 92. 
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Some stipulations requiring the making of claims 
in writing within a specified time are suflSciently 
broad to include claims for delay in transit or trans- 
portation,l5 and it has been held that, where the 
provision requiring notice is not confined to loss of, 
or injury to, live stock covered by the contract, but 
expressly includes damages for delay, it must be 
construed as including a loss sustained by a decline 
in the market;^® and that a provision in a bill 
of ladmg to the effect that claims for loss, damage, 
or delay must be made in order to render the ear¬ 
ner liable was not limited to claims for damages 
to the goods shipped, but extended to damages from 
delay whereby apples which the consignee intended 


to pack in the barrels shipped could not be picked 
until after they were overripe and injured for stor¬ 
age purposes.^*^ 

c. Failure to Deliver and Misdelivery 

Stipulations for notice or claim do not usually apply 
to cases of nondelivery in the absence of specific provi¬ 
sion covering the matter. 

In the absence of a spcafic provision of the con¬ 
tract in respect of failure to deliver, it has fre¬ 
quently been held or recognized that stipulations of 
the character under consideration have no applica¬ 
tion where the goods are never delivered.^* This 
principle has been applied in case of a conversion 
of the goods by the earner.^® So, it has been held 


15. N Y —^Liissberger v. Bush Tei^ 

minal R. Co., 197 N.Y.S. 281, 119 

Misc. 691. 

ITmfoxm. shippiiig' contract 

(1) The necessity for makingr a- 
written claim m accordance with the 
terms of the uniform express receipt 
covering an interstate shipment 
made m 1918 was apparently recog¬ 
nized where the claim was for loss 
in market value due to delay in 
transportation and there was no 
showing of loss or damage due to 
delay caused by carelessness or neg¬ 
ligence.—^Barrett v. Van Pelt, 45 S 
Ct. 437, 268 U.S. 85. 69 L Ed. 857. 
reversmg Van Pelt v Barrett, 199 
N.TS. 509, 205 App Div. 332. 

(2) Bui, in consideiing a similar 
provision m a bill of lading, the 
court, in a case in which ihe ques¬ 
tion as to ihe necessity of making a 
claim was not presented, said, “if 
we understand the quoted piovision 
concerning the presentation of claim 
for damages, appellee [shipperi was 
not required to file or present any 
claim before commencing suit”— 
Ross V. Fear-Campbell Co., 147 N.E. 
720, 88 IndJLpp. 527. 

(3) In considering the leims of a 
bill of lading similar to those of the 
above unifoim express receipt, it 
was held that a claim based on de¬ 
lay in transportation was not a loss, 
damage, or mjury “due to delay or 
damage while bemg loaded or un¬ 
loaded,” within the meaning of the 
provision excepting such loss, dam¬ 
age, or injury from the requirement 
of makmg a written claim, where 
claimant did his own unloading and 
there was no claim m respect of 
loading or unloadmg—^Liissbeiger v. 
Bush Terminal R. Co., 197 N.Y S. 281, 
119 Misc. 691. 

(4) Nor was such claim for delay 
in transportation a claim within the 
exception of “damages in transit by 
carelessness* or negligence ”—^Liss- 
berger v. Bush Terminal R Co, su¬ 
pra. 


(5) In a comparatively recent case, 
the view has been expressed that as 
to delays in transit, under the uni¬ 
form bill of lading presentation oC 
a claim is an essential condition 
precedent to the right to recover foi 
damages resultmg therefrom, and 
that, as to delays in loadmg and un¬ 
loading, presentation of a claim is 
not a prerequisite—Lays Bios & 
Bosi? V. American Ry. Express Co., 
239 NY.S 478, 228 App Div 746 
Eifiect m general of fedeial statutes 
regulating notice or claim see su¬ 
pra § 236 

IGs. OkL—St Louis, etc, R Co v 
Zickafoose. 135 P. 406, 39 Okl 302 

17- Mo—^Bailey v Missouri Pac R 
Co, 171 S.W 44. 184 Mo App. 457, 
462. 

10 C J. p 335 note 94. 

18L S.C—^Deaver-Jeter Co v. South¬ 
ern R. Co., 74 SE. 1071, 91 S.C 
503, 505, Ann Cas 1914A 230. 

Iklve stock 

(1) Live stock which died in trans¬ 
it was not within the terms of a 
stipulation between the shipper and 
the carrier for notice of claim for 
damages befoie the stock was remov¬ 
ed or mingled with others—^Kansas, 
etc, R Co V. Ayers, 38 SW 515, 
63 Aik 331—10 CJ p 335 note 95 
Ca]. 

(2) Live stock that is removed 
from the car during the course of 
the shipment, and not delivered at 
destination, is not within a clause 
of the contract of shipment requir¬ 
ing the shipper, as a condition pre¬ 
cedent to his righr to recover any 
loss, damage, or injury caused by 
the earner, to give notice in writ¬ 
ing to the delivering carrier of any 
visible or manifest injury to the live 
slock befoic same is removed from 
the possession of the caiTier or min¬ 
gled with other live slock—^Deming 
V. Missouri, K & T R. Co., 281 P. 
240. 138 Okl 276 

(3) The provision in a contract 
which covered an mlerslate ship¬ 
ment, requiring the shipper, as a 
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condition precedent to recovery of 
damages for delay in transit or for 
loss or injury to the stock, to give 
notice in writing of his claim to 
some officer or station agent of de¬ 
fendant “within 90 days after de¬ 
livery of such stock at destination,” 
was not applicable where it appeared 
that the stock was never delivered 
at destination and damages claimed 
were for nondelivery —^Morrell v. 
Northern Pac Ry. Co., 179 N.W 922, 
924, 46 ND 535. 

(4) In reaching the foregoing con¬ 
clusion the court cited Corpus Juris. 
—^Moirell V. Northern Pac R. Co, 
supra. 

UetnATid for excessive rate re¬ 
fusal to d^ver 

Where railioad company sold hay to 
enforce its lien for freight and other 
chaiges after refusal to deliver same 
on being tendered lawful rate, it was 
held, in action to recover value ol 
hay at destination on day of arrival, 
that action was not barred by failure 
to file claim in writing within four 
months as provided by bill of lading. 
—^Temple v Southern R. Co, 129 S 
E 815, 190 N C 438. 
daim after delivery 

Stipulation for presentation of 
claim a specified time after deliv¬ 
ery did not apply to a case where 
the consignee refused to receive the 
property on the ground that it was 
not tendered m proper condition.— 
Gulf, etc, R. Co. V. Goldmg, 3 Tex 
A Civ Cas. § 33 

19- Ala—Southei*n Ry. Co v. Har¬ 
ris, 80 So. 101, 202 Ala. 263. 

10 C J p 335 note 96. 

Action in tort 

The view has been taken that the 
presentation of a claim in writing 
within ninety days from the date of 
loss was not a condition precedent 
to an action against the broker for 
conversion. notwithstanding the 
shipping contract provided that the 
carrier would not be liable unless 
claim for loss, damage, or detention 
was presented m writing within nme- 
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that the stipulation does not apply in case of a 

iHisdelivery.20 

A stipulation which makes specific provision for 
tnakinff claim in writing^ within a specified time 
after a reasonable time for delivery has elapsed. 


in the case of failure to make delivery, is given ef¬ 
fect if otherwise reasonable and valid,-^ and, in an 
action on a shippmg contract providing for notice 
or claim in case of failure to make delivery, such 
notice or claim is a condition precedent m an action 
based on a misdelivery of the goods.^^ A stipula- 


ty days from tlie date of loss — 
Soutliem ESxpress Co. v. Smith, 122 
NE. 427, 69 Ind.App. 574. 

20. Ala—Southern Ry. Co. v. Har¬ 
ris. 80 So. 101, 202 Ala. 263. 

10 C J P 335 note 97. 

Action in tort 

(1) Stipulation for notice of claim 
of loss or daiTiaee did not apply 
where the carrier’s absolute duty was 
breached by delivery to the wrong 
person, conhtitutmg a conversion, 
and the action was in tort for con¬ 
version. 

Ala.—Southern Ry. Co. v. Harris, 80 
So. 101, 202 Ala. 263. 
m.—^But see Mays v. Wells Fargo & 
Co, 199 Ill-App 443 

(2) It has been held that where 
the action was in tort for conversion, 
plaint iH was not required to show 
compliance with a stipulation for 
presentation of written claim for 
damage, loss, or detention within 
ninety days after the date of loss — 
Southern Express Co v. Smith, 122 
NB. 427, 69 IndApp. 574. 

Ulve stodc 

Where an interstate shipment of 
hogs was not m charge of the ship¬ 
per or his agent, and it was not de¬ 
livered to the consignees, but the 
carrier delivered it to another than 
consignees, and they were never ear¬ 
ned to their destination, the provi¬ 
sions of the contract of shipment 
requiring as a condition precedent 
to a claim for loss or injury during 
transportation that notice thereof be 
given by the shipper or agent in 
charge thereof bcfoie removal of the 
hogs from the station or stockyards 
at destination was not applicable — 
Jonesboro, L. C. & E. R. Co. v. Mad- 
dy, 248 SW. 911, 157 Ark. 4S4, 28 A- 
LR. 498. 

21- U S.—Gillette Safety Razor Co. 
V. Davis, CCA.Mass, 278 P. 864, 
certiorari denied 42 SCI- 590, 259 
U.S. 587, 66 LEd 1077 
Ala—^Ex parte Ry. Express Co, 106 
So 197, 213 Ala. 151, granting cer¬ 
tiorari Farmers’ & Merchants* Bank 
of Samson v. American Ry. Ex¬ 
press Co., 106 So. 195. 21 AlaApp. 
133. 

D.C —American Ry. Express Co. v. 
Fashion Shop. 10 P 2d 909, 56 App. 
D.a 114. 

HI—See Ed Hockaday & Co. v. Chi¬ 
cago, M. & SU P. Ry. Co., 201 Ill. 
App. 463. 

Minn.—Henningsen Produce Co. v. 
American Ry. Express Co., 188 N. 
W- 272, 162 Minn. 209. 


Mo.—^Mt Arbor Nurseiies v. Ameri¬ 
can Ry Express Co , 300 S W 1051, 
221 Mo App. 241—^Barton v. Louis¬ 
ville & N. R Co., App, 196 SW. 
379. 

NH—Apostolou v. American Ry. Ex- 
piess Co., 122 A 326, 81 NH. 115. 
N.Y —^Brewster v. Davis, 202 N.Y S. 

574. 207 AppDiv 461. 

N.C—St. Smg V American Ry. Ex¬ 
press Co.. Ill SE. 710. 183 N.C. 
405 

Pa—^Hilbert v. Pennsylvania R. Co., 
120 A. 778, 277 Pau 105. 

S C —Watts V. Southern Ry Co , 138 
S E 290, 139 S O 516, certiorari 
denied 47 S.Ct. 964, 274 US 749, 
71 LEd. 1331—Allen v. Davis, 118 
S E 614. 125 S C 256. 

WVa—^Kahn v. American Railway 
Express Co. 106 S E 126, 88 W.Va. 
17. 

Xnterstate shipment 

(1) The rule stated m the text was 
applied where property shipped by 
express under a receipt which was 
m conformity with the applicable 
federal statute was lost and was nev¬ 
er delivered. 

Mmn —Henningsen Produce Co. v. 
American Ry. Express Co., 188 N. 
W. 272. 152 Mmn. 209. 

Pa —U. S. Metallic Packing Co. v. 
American Ry. Express Co, 87 Pa- 
Super. 119. 

(2) In the case of an interstate 
shipment o± currency, part of which 
was not delivered, it was held thati 
the loss through theft was not “dam¬ 
age in transit by carelessness or neg¬ 
lect” and did not, therefore, fall 
within an exception to a stipulation 
requiring the making of claim — 
Ex parte American Ry Express Co., 
106 So 197, 213 Ala 151, granting 
certiorari Farmers’ & Merchants’ 
Bank of Samson v American Ry. 
Express Co., 106 So 195, 21 AlaApp 
133. 

(3) Where the claim was based on 
an absolute loss of goods, it was 
not a claim for loss, damage, or in¬ 
jury “due to delay or damage” and 
was not within an exception in the 
unifoim bill of lading.—Allen v. Da¬ 
vis. 118 S E 614. 125 S C. 256. 

(4) Shipper who did not die claim 
with carrier as required by stipula¬ 
tion m bill of lading for loss of 
goods stolen m transit and did not 
show any negligence of carrier could 
not recover-—^Douglas Shoe Co v. 
Pere Marquette Ry Co., 217 N.W. 12, 
241 Mich. 297. 

(5) A claim for a shortage in the] 
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weight of the goods below that stal¬ 
ed in the bill of lading has been re¬ 
garded as a “claim for loss” within 
the meaning- of a provision as to 
written claim for loss in a bill of 
lading issued under tbe Federal Bill 
of T admg Act for an interstate ship¬ 
ment.—Stevens-Sebtt Gram Co. v. 
Chicago. R I. & P. Ry. Co., 221 P. 
1117, 115 Kan. 188. 

(6) The provision in question was 
applicable to a claim for the loss 
of a portion of a package of goods, 
due to theft m transit and conse¬ 
quent failure to de^ivei.—^Kahn v. 
American Railway Express Co., 106 
S B. 126. 88 W.Va. 17. 

(7) Where an interstate shipment 
of household goods was not deliver¬ 
ed to shipper and consignee on ar¬ 
rival but was sent to stoiage ware¬ 
house, the shipper’s claim tor the 
value oi the goods, asserted in an 
action tor trespass, was not within 
the exceptions in the uniform bill 
of lading from the requirement of 
making claim within a spccitied time 
after a reasonable time for delivery, 
—^Hilbert v. Peniisylvama R. Co, 
120 A 778. 277 Pa. 105. 

(8> In an action against a common 
! earner for failure to notify the con- 
! signor of nondelivery, failure to pre- 
I sent a formal bill as a claim for 
damages within the time limited m 
the contract was not fatal, where 
defendant was notified m writing 
that the consignor had a claim 
against them and insisted on its pay¬ 
ment; such notification having been 
given in due time.—Stoddaid Lumber 
Co. V. Oregon-Washmgton It & Nav. 
Co, 165 F. 363, 84 Or. 399, 4 A.L- 
R 1275. 

XLefusal of consignee to accept 
Consignee’s refusal to accept goods 
constituted a “failure of delivery,” 
requiring filing of claim as condi¬ 
tion pieccdent to recovery by ship¬ 
per.—Watts Y. Southern Ry. Co, 138 
S E. 290, 139 S C. 516. certiorari de¬ 
nied 47 S Ct. 764, 274 U S. 749, 71 L. 
Ed. 1G31. 

22- U S —Chesapeake & O. Ry. Co. 
V Martin. 51 S Ct. 453. 283 US. 
209. 75 L.Ed. 983, reversing 143 
SB. 629, 154 Va. 1, and Chesa¬ 
peake & O. Ry. Co. v. Maitm & 
Porter, 152 S E 335, 154 Va. 1, cer¬ 
tiorari granted Chesapeake &. O. 
Ry Co. v. Martin. 51 S-Ct- 23, 282 
US. 819, 75 LEd. 732—Davis v. 
John L. Roper Lumber Co, 46 S. 
Ct 28, 269 US. 158, 70 L.Ed 209. 
44 A.L.E 1357, reversing 122 S.E 
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tion requiring the making of claim in writing with¬ 
in a specified time after a reasonable time for de¬ 
livery has elapsed applies to a claim based on a 
conversion by the earner by the sale of the prop- 
erty.23 3o, the view has been taken that such stip¬ 
ulation and similar stipulations apply to a claim 
based on a conversion by a misdelivery,^^ but it has 
been held that such stipulation does not apply where 
the action sounds in tort for conversion based on the 
shipper’s dehvery to consignee, notwithstanding the 
consignor’s attempted stoppage in transitu.^® 

d. Other Claims! 

Whether or not stipulations for notice or for claim 
are required sometimes depends on whether or not the 
loss or injury involved occurred in the course of trans¬ 
portation and while the shipping contract was in force. 


A Stipulation for a written claim for damages 
which may accrue under the contract, withm a 
specified time after removal of the shipment, is 
controlling as to any liability arising from the be¬ 
ginning to the end of the transportation covered 
by the shipping contract and, in respect of in¬ 
terstate shipments, the view has been taken that 
a stipulation for notice of claim applies to mjuries 
to hvc stock occasioned by delay at the pens before 
loading into cars 27 It has been held or recogmz- 
ed, however, that stipulations for notice do not ap¬ 
ply to damages for failure to comply with a stat¬ 
utory duty to furnish cars,28 or to damages for 
failure to comply with a contract to furnish cars 
at a specified time and place,29 even though the 
shipment is interstate.20 It has been held to apply. 


113, 133 Va. 377, certioraxi grant¬ 
ed 44 set 639, 265 US. 579. 68 
lj.£]d 1189—Georgia, etc., R Co v. 
Blish Milling Co., 36 SCt 541, 241 
U S. 190, affirming 82 S E 784, 15 
Ga.App. 142—^Manby v. Union Pac. 
R. Co. CC-AColo. 10 P2d 327. 
Kan —Kelly v. Atchison, T & S P. 
Ry. Co.. 270 P. 586, 126 Kan. 651 
—Farmers’ Gram & Supply Co. v. 
Atchison, T. & S P. Ry. Co., 245 
P. 734, 120 Kan. 21. 121 Kan. 10 
Mo—Kemper Mill Co. v. Missouri 
Pac. Ry. Co., 186 SW. 8. 193 Mo 
App. 466, transferred Kemper Mill 
& Elevator Co. v Missouri Pac 
Ry. Co.. 178 SW. 502. 

Ohio—Norfolk & W. Ry. Co. v. Cos¬ 
mopolitan Bank & Trust Co, 174 
N.B. 801, 37 Ohio App. 323. 

Pa.—Coroneos Bros. v. Pennsylvania 
R- Co., 75 Pa Super. 222. 

WVa—Wholesale Coal Co. v. Ches¬ 
apeake & O Ry. Co., 144 S.E. 715, 
106 WVa. 53. 

Effect of Bill oi Act 

The failure of the holder of a bill 
of lading to make claim for misde¬ 
livery of goods within the time 
specified m the bill of ladmg is not 
excused by Bill of liOding Act § 10, 
39 U.S St at Lu p 540 c 415, 49 U.S.C. 
A. S 90, which imjMises a rule of lia¬ 
bility meiely for such misdelivery, 
which rule of hability is not incon¬ 
sistent with Act Idarch 4, 1915, 38 
USSt at li. p 1196 c 176 § 20, 49 

U.S C A. § 20 par (11), relatmg to 
tune for filing claim. 

U.S—^Davis v John U. Roper Uum- 
ber Co, 46 SCt 28, 269 US. 158, 
70 LEd. 209, 44 Ari.R. 1357, re- 
versmg 122 SE. 113, 133 Va. 377, 
dertioran granted 44 SCt 639, 265 
US. 579, 68 liEd. 1189. 

Ohio.—^Norfolk & W. Ry. Co. v. Cos¬ 
mopolitan Bank & Trust Co., 174 
NE 801, 37 Ohio App. 323. 

33. U S.—Georgia, etc., R. Co. v. 
Blish Milling Co., 36 S.Ct 541, 
241 U.S. 190, 60 I«.Ed. 948, affirm¬ 
ing 82 SEL 784, 15 GaApp. 142. 


S a— Watts V. Southern Ry Co, 138 
SE 290, 139 SC. 516, certiorari 
denied 47 S.Ct 764, 274 U.S 749, 71 
UEd 1331. 

The contrary view has been taken 
in Landau v American Ry. Express 
Co. 197 NTS. 704, 120 Misc. 84. 

But It has been held that a pro¬ 
vision of bill of ladmg, requiring, 
as condition to liability of carrier, 
filing of claims for loss, damage, or 
delay, has no application in action 
for conversion by carrier, refusing 
tender of all charges and selling the 
goods —Dowling v. Seaboard Air Lme 
Ry, 93 S.E. 863. 108 SC 186. 

24. Kan.—^Farmers’ Gram & Supply 
Co. V. Atchison, T. & S. P. Ry. Co, 
245 P. 734, 120 Kan. 21, 121 Kan. 
10 . 

N.Y.—Dodge & Dent Mfg Co. v. 
Pennsylvania R. Co, 162 N.T.S. 
549, 175 App.Div. 823. 

Tex.—Davis v. First Nat Bank of 
Longview, Civ App, 245 S W- 1009. 
10 C J. p 275 note 87. 

25. Wash —Cashmere Fruit Grow¬ 
ers’ Union V. Great Northern Ry. 
Co, 270 P. 1038, 149 Wash. 319, 
certiorari demed Great Northern 
Ry. Co. V. Cashmere Fruit Grow¬ 
ers’ Union 49 set 347. 279 US. 
851. 73 LEd. 994. 

26. U.S—Ene R. Co. v. Shuart, 39 
S.Ct 519, 260 U.S. 465, 63 L.Bd. 
1088, reversing Schuart v. Ene R. 
Co, 117 NE. 1084, 221 NY. 680, 
affirming Shuart v. Ene R. Co, 
150 NYS. 1112, 166 App Div. 895. 

Tenn—Southern Ry. Co. v. Shipley, 
245 SW. 524. 147 Tenn 40. 

Xdve stock 

Even though a car containing an 
interstate shipment of horses had 
arrived at its destination, and the 
consignees were proceeding to un¬ 
load the animals through a cattle 
chute owned and operated by the 
carrier, the transportation was not 
complete, and, where the horses were 
injured when other cars were push¬ 
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ed agamst the one being unloaded, 
written claim of loss, made a con¬ 
dition to liability in bill of ladmg, 
must be given m order to support 
recovery against the carrier—^Erie R 
Co. V. Shuart, 39 S Ct 519. 250 U.S 
465, 63 LEd. 1088, reversing Schuart 

V. Erie R Co.. 117 NB. 1084, 221 
N.Y. 680, affirmmg Shuart v. Erie R. 
Co.. 150 N.Y.S. 1112. 166 AppDiv. 
895. 

27- Tex —Chicago, R. L & G. Ry. 
Co. V. Whaley, Civ App. 190 SW. 
833. 

“J>eka,y in tzansportatioii’’ 

The rule stated m the text was 
applied where the stipulation for 
notice of claim referred to claim 
for “delay m transportation.”—Chi¬ 
cago, R. 1. & G. Ry Co V. Whaley, 
Tex.CivApp., 190 S.W. 833. 

2SL Ark—Hines v. Mason, 221 S 

W. 861, 144 Ark. 11. 

Xdve stock 

Stipulations for written notice of 
loss of, or injury to, live slock be¬ 
fore removal, for written notice of 
claim within a specified time, and 
for making itemized claim within a 
specified time, did not apply where 
the action was for failure to fur¬ 
nish a car at a certain time and was 
founded on Kirby Dig, S 6808.—Hines 
V. Mason, 221 S.W. 861, 144 Ark. 11. 

29- Tenn.—Southern Ry. Co. v. Ship- 
ley, 245 S.W. 524, 147 Tenn 40— 
N, C. & St L. R Co. V. Pound¬ 
ers, 4 Tenn.Civ.App. 372. 

30l Tenn—Southern By. Co. v. Ship- 
ley, 245 S.W. 524, 147 Tenn. 40. 
Xive stock 

(1) Even in the case of an mter- 
state shipment, a bill of lading for 
a carload of live stock, which recited 
that the live stock had been received 
by the carrier and that the shipper 
had examined the car furnished him, 
and which otherwise used the future 
tense, by its grammatical construc¬ 
tion excluded the idea that it was 
mtended to affect the nghts of the 
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however, when the promise or agreement to fur¬ 
nish a car was a mere fact or incident of the con¬ 
tract to carry and deliver.^^ There is authority 
for the view that a stipulation for making written 
claim for loss or damage within a specified time 
after delivery applies to a claim for damage to the 
goods shipped which occurred before they were 
loaded.^^ 

According to some cases, stipulations of the type 
here under consideration do not apply to dam¬ 
age occurring before execution of the contract.33 
So, a stipulation for notice of claim of loss or in¬ 
jury does not apply where the carrier abandons the 
contract of shipment and returns the property to 
shipper at the place of consignment over the pro¬ 
test of the shipper.^* The view has been taken 
that, where the carrier was the first to discover 
injury to hve stock and unloaded the animals and 
terminated the shipment prematurely without notice 
to the shipper, failure to give notice in writing of 
visible or manifest injury before removal of the 
animals from the possession of the carrier, under 
a stipulation of the shipping contract, does not de¬ 
feat a recovery.35 On the theory that a stipulation 
for a written daim for loss or damage to live stock 
within a spedfied time after removal from cars 
refers to some physical impairment of, or injury to, 
the animals,^^ such stipulation does not apply to 

parties prior to the time the car 
was furnished, so that the provision 
requiring* notice of claim for dam¬ 
ages did not require such notice of 
claim for damages caused by breach 
of contract to furnish the car at the 
time agreed on.—Southern Ry. Co 
V. Shipley, 245 S.W. 524, 147 Tenn. 40. 

(2) The rule applied even if the 
Carmack amendment requiring a ear¬ 
ner receiving property for transpor¬ 
tation to issue a bill of ladmg there¬ 
for, required the issuance of the bill 
of lading on the delivery of live 
stock to the earner's stock pen for 
shipment—Southern Ry. Co. v. Ship- 
ley, supra. 

31. Ky—Cecil v. Southern Express 

Co.. 229 S,W. 1041, 191 Ky. 252. 

XiOBs from failure to fumidi car 

Under the Hepburn Act of June 
29, 1906, USComp.St. § 8563 C2J, as 
well as the subsequent Carmack 
amendment, U S.Comp St. §§ 8604a, 

8604aa, an agreement by an express 
company, which is included m the 
term ‘'common earner'* as defined by 
the Hepburn Act, to furnish a car 
for an interstate shipment, is not an 
mdependent contract separate and 
distmct from the contract of ship¬ 
ment; so, where the car was not fur- 
mshed withm the time required, and 
loss resulted, recovery cannot be had 


a daim to recover for a breach by the carrier to 
permit the removal of the ammals at an intermedi¬ 
ate point for sale,®"^ nor to a daim based on the 
earner's noncompliance with quarantine regulations 
with resultant loss to the shipper due to reduced 
price received for the animals.^^ 

There is authority for the view that stipulations 
of the type here under consideration do not apply 
to a daim for loss of animals which died during 
the transportation, of which fact the carrier had 
actual knowledge,^® or to mjunes to live stock ap¬ 
parent after they had been kept at the quarantine 
yards for several days and dipped by the carrier's 
servants under government supervision.^® It has 
been held, however, that a stipulation for a de¬ 
mand or claim in writing for loss or damage with¬ 
in a specified time after the unloading of live stock 
includes all loss and damage by injury or death 
en route as well as at tenmnals.^^ 

These stipulations do not usually at least apply 
to losses for which the carrier stipulates that it is 
not to be liable or to injury to any artides other 
than those which the provisions of the contract 
designate.'^ ^ It has been held that a stipulation 
requiring a shipper of stock to give notice of any 
claim for damages before the stock was removed 
from its place of destination docs not apply to re¬ 
moval by the earner or its servants, but only to 

& N R Co V. Murphy, 206 SW. 268, 
182 Ky 136 

35- Mo —^Morrow v. Wabash Ry. Co., 
265 S.W 851, 219 Mo App 62. 

36. Ky—Cincinnati, N O. & T. P- 
Ry Co. V. Luke, 184 S.W 1132, 
169 Ky. 560, rehearing denied 186 
SW. 875, 171 Ky. 50 
Miss—^Illinois Cent. R. Co. v Smith, 
80 So. 776, 119 Miss. 308 

37- Ky.—Cincinnati, N. O & T P. 
Ry Co. V. Luke. 184 SW. 1132, 
169 Ky. 560, rehearing denied 186 
S.W, 875. 171 Ky. 50. 

38l Miss —^Illmois Cent. R Co v. 
Smith. SO So. 776, 119 Mis6 308 

36, Ark—^Lusk v Long, 192 S,W 
213. 127 Ark 261. 

10 C.J p 335 note 5. 

40. Kan —^Broadhead v. Atchison, 
etc., R. Co, 155 P. 20. 

10 C J. p 335 note 6. 

41. U.S.—Olson V. Chicago, B. & 
Q. R. Co., Iowa, 250 F. 372, 162 C- 
aA. 442. 

Mo.—Davis V. Wabash R. Co., 
99 SW 17. 122 Mo.App. 637. 

10 C J p 335 note 7. 

43. Va.—Norfolk, etc., R. Co. v Har* 
man. 52 SEL 368, 104 Va. 501. 

10 C.J. p 336 note 9. 


where notice was not given within 
the four-month period fixed by the 
rules of the Interstate Commerce 
Commission, for congpress included m 
the term “transportation" all pre- 
luntnary services.—Cecil v. Southern 
Express Co. 229 SW. 1041, 191 Ky. 
252. 

33. S C —Bowman v. Northwestern 
R. Co. of South Carolina, 130 SE 
878, 133 Sa 298. 

33L Ark—St, Lk>uis, etc, R. Co. v. 

Law. 57 S.W. 258, 68 Ark. 218. 

Tex.—Wichita Valley B Co. v, Roger, 
Civ App., 167 S.W. 767—^Pecos, etc, 
R. Co. V. Crews, Civ.App., 139 S.W. 
1049. 

34. Ky.—Louisville & N. B. Co. v. 
Murphy. 206 SW. 268, 182 Ky. 136. 

Xive stock 

The rule stated in the text was ap¬ 
plied where the contract of shipment 
provided for notice of claim for loss 
or injury to live slock before removal 
from place of destination or of de¬ 
livery and before mingling with oth- 
I er animals, since such provision was 
I mtended to apply only to a case^ 
where the earner transported the 
stock to the place of destination 
named m the contract or to some 
other place of delivery voluntarily 
selected by the shipper.—Louisville 
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removal by the shipper or owner nor docs such a 
stipulation apply where the injury complained of is 
the dehvermg of animals different from those ship- 
ped>5 

As to the carrier's conduct as warehouseman, it 
has been both asserted^® and denied^ 7 that such 
stipulations apply. 

These stipulations have been held applicable to 
shipments beyond the carrier’s line as well as to 
shipments to points on its own line.^® 

Money received. A stipulation of the character 
under consideration has been held inapplicable to 
a claim for the carrier’s failure or neglect to pay 


13 aj,s. 

the shipper the amount collected from the consignee 
for the goods.49 

§ 239. - Requisites and Sufficiency of No¬ 

tice 

Substantial compliance with a stipulation requiring 
claim or notice is sufficient 

As regards the sufficiency of the notice of a 
claim, or of a claim, for loss of, or mjunes to, 
property shipped, the stipulation requiring such 
notice or claim is given a reasonable construction,®® 
and it is very generally held or recognized that no 
particular form of notice or of claim is necessary,®! 
that neither formality®^ nor technical exactness®^ 
is necessary, and that a substantial complisuice with 
the stipulation is all that is required.®^ It “is ad- 


44. Ark—Kansas, etc., R. Go. v. Ay¬ 
ers, 38 SW. 515, 63 Ark. 331. 

Kan.—^Missouri, etc., R. Co v. Prog- 
ley, 89 P. 903. 75 Kan. 440. 

Mo—^Bafcer v. Missouri Pac. R. Co., 
34 Mo App. 98. 

45- Mo.—Wilson v. Wabash, etc, R. 
Co, 23 Mo App. 50. 

46. Mmn.—Armstrong v. Chicago, 
etc. R. Co., 54 N.W. 1059, 53 Minn. 
183. 

47. N.Y.—^Smith v. Dinsmore, 9 Baly 
188. 

4Bl NT.—^Jennings v. Grand Trunk 
R. Co, 28 NE. 394, 127 N.Y. 438. 

49. Minn.—Bardwell^ v. American 
Express Co, 28 N.W. 925, 35 Minn 
344. 

Action for conversioiL 

The provisions of a bill of lading 
that suits for loss or damage to 
shipment must be brought within a 
specified time, and that notice of 
loss or damage must be filed in writ¬ 
ing within a certain time, do not cov¬ 
er a loss in an action for conversion 
against the last carrier of an mter- 
state shipment shipped under order 
bill of lading by plaintifE to its or¬ 
der, "Notify B.,” where the defend¬ 
ant’s agent, without bill of lading 
bemg presented, delivered the goods, 
received full payment, and abscond¬ 
ed with the money.—M. W Savage 
Factories v. Canadian Northern Ry. 
Co., Mum., 184 N.W. 367. 

50u N-J.—Hyatt Roller Bearing Co- 
V. Pennsylvania R. Co, 104 A, 82, 
92 N J Liaw 94, affirmed 106 A. 891, 
92 NJLaw 631. 

Or.—United Brokers’ Co v. Southern 
Pac. Co., 169 P. 114, 86 Or 607. 
Ann.Cas.l918D 814. 

51. U.S—Georgia, F. & A R Co. v 
Blish Milling Co., Ga, 241 US. 
190, 36 SCI. 541. 60 LEd 948. * 

Ala—^Farmers’ & Merchants’ Bank 
ot Samson v American Ry Ex¬ 
press Co, 106 So. 195, 21 Ala App. 
133, on hearing after certiorari 


granted Ex iiarte American Ry Ex¬ 
press Co., 106 So. 197, 213 Ala 
151. 

Ark—^Hines v. Mason. 221 SW. 861, 
144 Ark 11. 

N G.—^Phillips V. Seaboard Azr Line 
Ry., 89 SE. 1057, 172 NG 86. 
Okl —Chicago, R I & P Ry. Co. 

V. Pruitt, 171 P. 718, 68 Okl. 58. 
Pa—^Dobransky v. Adams Express 
Co, 76 PaSuper. 2^4. 

Tex—Payne v. Smith, Civ App., 268 
S.W. 243, 245. 

The text of Corpus Jtuis is cited 
with approval in Payne v. Smith, su¬ 
pra 

(1) Any form which amounts to a 
demand for compensation for loss 
sustained or gives notice of intent 
to claim compensation is sufficient.— 
Payne v. Smith, Tex Civ App., 268 S 
W. 248- 

(2) That letters demanded delivery 
of shipment or, in alternative, pay¬ 
ment of its value, did not defeat 
their efficacy as a claun in writing 
within stipulation in bill of lading 
requiring claim within particular 

time—Payne v. Smith, supra 

» 

Presentation of ciai-ms to director 
general of railroads 
Order No 41, of the Diiector Gen¬ 
eral, made Aug. 28, 1918, regulating 
disposition of mterroad freight 
claims for loss or damages, was for 
guidance in settlement of such claims 
between carriers under the director 
general's control, and was not intend¬ 
ed to prescribe the manner in which 
owners of claims should present the 
same to him —Davis v First Nat. 
Bank of Longview, Tex Civ App., 245 
SW. 1009 

52- Ill.—Cohen v. Southern Ry Co, 
193 NE. 480, 358 Ill. 532. affirming 
273 I11.APP. 116 

N.Y.—^Brewster v. Davis, 202 N.Y 
S 574, 207 App.Div. 461. 

53. IlL—Cohen v Southern Ry. Co., 


193 N E 480, 358 Ill 532, affirming 
273 Ill App. 116. 

Mo.—^R W Gess Commission Co v. 
Illinois Cent. R. Co., 186 S.W. 1136, 
193 Mo App. 677. 

Causa of damage or injury 

Under ajti interstate shipping con¬ 
tract requiring the shipper to give 
written notice to earner within four 
months of delivery, for loss, damage 
or delay, notice of damage to h er¬ 
nes "on account of delay,” could not 
mislead nor relieve the carrier of 
liability, where the damage was 
caused not by delay but by improp¬ 
er care in transit.— B. W Gess Com¬ 
mission Co. v. Illinois Cent. R. Co, 
186 SW. 1136, 193 Mo App. 677. 

54. Mich—Snyder v. King, 165 N. 

W. 840, 199 Mich 346, 1 A L.R 893. 
Miss—^New Orleans & N E R Co 
V. Wood, 73 So 615, 112 Miss 614 
N.J.—^Hyatt Roller Bearing Co. v 
Pennsylvania R. Co, 104 A. 82, 92 
N.J Law 94, affirmed 106 A 891, 
92 N J Law 631. 

Okl.—Chicago, R. I. & P Ry. Co v 
Pruitt. 171 P 718. 68 Okl 58. 

Or—United Brokers’ Co. v. Southern 
Pac. Co., 169 P 114, 86 Or. 607, 
Ann.Casl918D 814 
10 C J. p 336 note 16. 

The Corpus Xoris text has been 
cited with approval. 

N.J —^Hyatt Roller Bearing Co. 104 
A- 82. 83, 92 N.J l-aw 94. affirmed 
106 A 891, 92 NJLaw 631 
Or—United Brokers' Co. v. Southern 
Pac Co., 169 P 114. 117, 86 Or. 
607, Ann Cas 1918D 814. 

Purpose to maJ-A claim or hold car¬ 
rier liable 

(1) Use of the words "I will 
claim,” instead of “I do claim,” in 
a notice of claim against a carrier 
for injuries to a stock shipment, will 
he regarded as technical, and not 
substantial, defect under a provision 
in an inti-rstate bill of lading requir¬ 
ing claim to be presented within a 
certam time, especially where the 
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dressed to a practical exigency and it is to be con¬ 
strued in a practical way.”^® In the absence of any 
requirement therefor in the stipulation, a claim 
need not set forth all particulars®® and it is not 
insufficient merely because there is no formal de¬ 
mand for money damages®*^ nor because it does not 
set forth the damages claimed.®® If it is presented 
in time and in the form required, it is suffiaent 


if it gives the carrier reasonable notice of the char¬ 
acter of the demand Where a claim sufficient 
in substance is filed within the time limited by the 
contract, the fact that another claim is filed after 
the expiration of the time fixed will not prevent a 
recovery under the first claim.®® 

There must be at least a substantial compliance 
with the stipulations here under consideration,®^ 


claim was fully and properly inves¬ 
tigated by the carrier—^Union Pac, 
R Co V Pacific Market Co, 200 P, 
108, 27 Wyo 501, rehearing denied 
206 P 143, 28 Wyo. 461 

(2) Where damaged shipments had 
been mspected by agents of carrier 
and consignee, and inspection report 
and notation on freight receipt made, 
notice that consignee would file claim 
for damages, though in future tense, 
was sufficient, in connection with 
matters referred to in the notice, in¬ 
cluding the inspection report, to sat¬ 
isfy requirement of bill of lading, 
covering interstate shipment, for 
claim in writing —E H Emery & Co 
V. Wabash R Co . 166 N.W. 600, 183 
Iowa 687. 

(3) Notice that customer would 
not accept shipment unless delivered 
at once, and that it would be neces¬ 
sary to enter claim with railroad 
company covering it was a suflBlcient 
notice of claim for damages for loss 
of misdelivered goods—^Pisk Rubber 
Co of New York v. New York, N. H. 
& H R. R, 132 NE 714, 240 Mass. 
40. 

('4) Notification to the carrier by 
telegram containing shipping direc¬ 
tions that shipper of live stock 
would hold it liable for damages was 
a sufficient compliance with the ship¬ 
ping contract requiring claim of 
damages to be made within a speci¬ 
fied time—^Boyd v. King, 167 NW. 
901, 201 Mich 436, certiorari denied 
King V Boyd, 39 S Ct. 11, 248 US. 
572, 63 LEd 427. 

(5) Telegram stating, *We will 
make claim against railroad for en¬ 
tire contents of car at invoice price 
Must refuse shipment as we cannot 
handle,” was sufficient notice, in view 
of other telegrams between the par¬ 
ties whereby the shipment had been 
adequately identified—Georgia, P & 
A Ry Co V Blish Milling Co, 36 
set. 541. 241 US. 190. 60 L Ed 948, 
affirming 82 SE 184, 15 GaApp. 112 

(6) Shipper who, on day following 
delivery of shipment of meat, sent 
carrier's agent, at place of delivery, 
letter specifying shipment and noti¬ 
fying agent that meat was in spoilt 
condition, that claim would be filed 
and that investigation of cause of 
damage should be made, substantial¬ 
ly complied with the provision in 
bill of lading requiring claim m 

13 C. J.S.—31 


writing—Cudahy Packing Co v Bix- 
by, 205 SW 865, 199 MoApp. 589 
certiorari denied, 39 SCt. 19, 248 U 
S 577, 63 L Ed. 429. 

Typographical error 

Shipper’s timely claim for dam¬ 
ages to a shipment of live stock 
was not invalid because “1907” m- 
stead of “1913” was written therem 
as the date of the shipment where 
the statements m the claim were 
sufficient to identify the shipment. 
—^Baird v. Denver & R. G. R. Co, 
162 P. 79, 49 Utah 58. 

Other notices or siifiicien!t 

Ala —^Farmers’ & Merchants’ Bank 
of Samson v. American Ry. Ex¬ 
press Co. 106 So. 195, 21 Ala 
App 133, certiorari granted Ex 
parte American Ry. Express Co, 
106 So 197, 213 Ala. 151. 

Ark—^Railway Express Agency v. H. 
Rouw Co, 52 S.W 2d 624, 186 Ark 
111—^Hines V. Mason, 221 S.W. 
861, 144 Ark. 11. 

Mmn —^Benson v. Davis, 194 N.W. 
771, 156 Mmn. 354. 

N J —^Hyatt Roller Bearing Co. v. 
Pennsylvania R. Co., 104 A. 82, 
92 N.JLiaw 94, affirmed 106 A. 
891, 92 NJ.t.aw 631. 

N C —^McCotter v. Norfolk Southern 
R Co, 100 SE. 326, 178 N C. 159 
Okl.—Chicago, R I. & P. Ry. Co. v. 
Pruitt, 171 P. 718, 68 Okl. 58. 

55- U S—Georgia, P. & A. R Co. v. 
Blish Milling Co., Ga., 36 S Ct 541, 
241 US. 190. 60 LEd. 948. 

56L Wyo—Union Pac R Co v Pa¬ 
cific Market Co, 200 P. 108 27 

Wvo 501, rehearing denied 206 P. 
143, 28 Wyo 461. 

57- Minn.—^Benson v. Davis, 194 N 
W. 771, 156 Minn 354. 

58- Pa —Dobransky v. Adams Ex¬ 
press Co , 76«‘Pa Super. 281. 

Amount of da'v^'ages in wrlttm notice 
of 

Written notice within time stipu¬ 
lated of a claim for damages com¬ 
plies with a stipulation in through 
bill of lading for interstate shipment 
requiring report by consignee to ter¬ 
minal earner after notice of arrival 
of freight even though amount of 
damages is not stated.—St Louis, I. 
M & S Ry. Co V. Starbird, Ark, 
37 S.Ct 462, 243 U.S 592, 61 LEd. 
917. 

59- Wyo.—^Union Pac. R. Co. v. Pa- 
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cific Market Co., 200 P. 108, 27 
Wyo. 501, rehearing denied 206 P. 
143, 28 Wyo 461. 

60- SC—Jenkins v Atlantic Coast 
Line R. Co., 65 SE. 636, 83 SC. 
473. 

Tex—^Payne v Smith, Civ.App, 268 
SW. 243, 245 

The Corpus JUxis text has been 
cited with approval in Payne v. 
Smith, supra. 

61- NY—Calumet & Hecla Mining 
Co. V. Delaware, L & W. R Co, 
190 N.Y.S 410. 198 App Div 348 

Okl—Chicago, R I. & P Ry Co v. 
Brockmeier. 168 P. 1011, 66 Okl. 
280. 

10 C J. p 337 note 19. 

Direction for reshipmeut 

Shipper’s letter to earner, request¬ 
ing reshipment after consignee’s re¬ 
fusal to accept delivery, was not 
claim for loss—Watts v Southern 
Ry. Co.. 138 SE 290, 139 SC. 516, 
certiorari denied 47 SCt. 764, 274 U. 
S. 749, 71 LEd 1331 
Correspoudeuce between carrier and 
shipper 

Requirement in hill of lading that 
claims for loss, damage, or delay 
should be presented within stipulated 
time was not complied with by cor¬ 
respondence between earner and 
shipper relating to lost consignment. 
—Kusin V. Chicago, R. I. & P. Ry. 
Co, 270 S.W. 597, 168 Ark. 293. 
Statements insufficient 

Statements by a stock shipper in 
conversation that the animals did not 
need dipping, and would shrink if 
dipped, was not a notice of claim 
within a provision in an interstate 
hill of lading requiring notice of 
claim of damages to be made within 
ten days, such conversation taking 
place before any substantial injury 
was sultered, and not directing car¬ 
rier’s attention to any act of negli¬ 
gence by which th* shipper claimed 
he was injured.—^Union Pac. R Co. 
V. Pacific Maiket Co, 200 P 108, 
27 Wyo. 501, rehearing denied 206 P- 
143, 28 Wyo 461. 

Pailuire to notify of arrival as no¬ 
tice of loss 

Shipper’s contention that earner’s 
failure to notify him of the arrival 
of goods at destination was notice 
to carrier of the loss of the goods, 
and that therefore the purpose of 
the shippmg contract requirement 
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and, according to some cases, where the shipping 
contract requires the making of a claim, the no¬ 
tice g^ven must possess the characteristics of a 
claim; that is to say, it must amount to a demand 
for compensation, or it must give notice of an in¬ 
tention to claim compensation for loss sustained,®^ 
and must furnish sufficient information as to the 
character of the claim.®^ So it has been held or 
recognized that the giving of information to the 
carrier’s agent that the shipper will present a claim 
for damages,®^ calling the attention of the earner’s 
agent to the condition of animals shipped,®® a mere 
inquiry requesting that the property shipped be 
traced,®® even though the inquiry states the sup¬ 
posed value of the shipment,®^ or a mere statement 
to an agent of the carrier that the shipment was 
in bad condition, without in any way suggesting 
that the carrier was responsible for that condi- 

that presentation of a written claim 
lie made within four months as a 
condition precedent to recovery, was 
thereby sufficiently complied with, 
was untenable.—Apostolou v. Ameri¬ 
can Ry. Express Co, 122 A. 326, 81 
ISTH. 115. 

€ 2 - Md—Bronstein v. Payne, 113 A. 

648. 139 Md. 116. 

Mo—Cudahy Packing Co. v. Atchi¬ 
son, T. & S. F Ry. Co., 

623, 198 MoApp 520. 

N.T —^Brewster v. Davis, 202 N.T.S 
574. 207 App.Div. 461—Dworsky v. 

Pennsylvania R. Co., 289 K.Y.S 
932, 160 Misc. 360—Browning, King 
& Co. V. Davis. 199 N.YS, 775, 120 
Misc. 520. affirmed 203 N.Y.S. 922, 

208 App Div. 780 

S.Q—Watts V. Southern Ry. Co., 138 
S E. 290, 139 S C 516, certiorari 
denied 47 SCL 764, 274 US. 749, 

71 DEd. 1331. 

laetters not snflleleiLt 
Mo.—Cudahy Packing Co. v. Bixby, 

205 S.W. 865, 199 MoApp. 589, 
certiorari denied 39 S Cl. 19, 248 
U.S. 677, 63 DEd. 429—Cudahy 
Packing Co. v. Atchison, T. & S 
P. Ry. Co. 201 S.W. 623, 198 Mo. 

App. 520. 

dotations insufficient 

Where consignees claimed shortage 
of three boxes of shoes, written no¬ 
tation, by delivering carrier's agent, 
on freight and expense bills, that 
shipment checked three cases short, 
in connection with verbal notice by 
consignee, did not constitute claim 
for loss made to delivering carrier. 

—Schaff V. Ike Bxstein & Bro, Tex 
Civ App., 270 SW. 589. 

63L N.Y.—Brewster v. Davis, 202 N. 

YS. 574. 207 App.Div. 461. 

S.C—Watts V. Southern Ry. Co., 138 
S E 290, 139 S.C. 516, certiorari 
denied 47 SCt. 764, 274 U.S. 749. 

71 L.Ed. 1331, 


tion, or that anyone was claiming that it was,®® is 
not sufficient. The necessity of compliance with a 
stipulation for the presentation of a definite claim 
in writmg specifying the character and amount of 
claim has been recognized.®® 

It has been stated broadly that the fact that the 
carrier made an investigation as to an injury to 
property shipped has no bearing on the sufficiency 
of a claim of injury.^® 

Necessity of writing and verification. Unless the 
contract of shipment requires it, the notice need not 
be m writing.71 Where, however, the contract re¬ 
quires a written notice or a written claim, oral no¬ 
tice or claim will not in general suffice.72 In the 
case of an intra-state shipment, however, the view 
has been taken that, while the agent for the carrier 
is not bound to recognize an oral notice of claim,'® 
if he does recognize such notice, it is sufficient 

—^Manby v. Union Pac. R Co., C. 
C.AC 0 I 0 . 10 F2d 327—Olson v. 
Chicago, B & Q R Co, Iowa, 250 
F. 372. 162 CCA 442 
Mmn —Garble Mfg. Co. v Western 
Express Co, 181 NW 35, 149 

Mmn 467. 

Mo—^Mt. Arbor Nurseries v. Ameri¬ 
can Ry Express Co, 300 S.W. 1051, 
221 MoApp. 241—Johnson v. Mis¬ 
souri Pac. Ry. Co, App, 187 S 
W. 282. 

Tox—SchafC! v. Ike Exstein & Bro., 
Civ App, 270 SW. 589. 

Oral request to trace shipment 

( 1 ) The fact that the earner sent 
out a written tracer for the ship¬ 
ment on the oral request of claim¬ 
ant, does not constitute compliance 
with a stipulation for making claim 
in writing within a specified time. 
—Garble Mfg. Co v Western Ex¬ 
press Co, 184 N.W. 35, 149 Minn. 
467. 

( 2 ) But even in the case of an 
interstate shipment, there is author¬ 
ity for the view that, where the 
shipper made an oral complaint and 
the earner promised to send tracers 
and to make an investigation and 
complied with such promise, there 
was a compliance with a stipulation 
for a claim in writing —Shark v 
Great Northern Ry. Co, 164 N W. 
39. 37 ND 342. 

Oral notice to clerk 

In respect of an interstate ship¬ 
ment, it has been held that oral 
notice to a clerk in the office of a 
carrier was. not a compliance with 
a provision for notice in writing of 
a claim for loss or injury —^Bryan 
V. Louisville & N. R. Co., 93 S E. 750, 
174 NC. 177. 

73- Ga.—Heath v. Sandersville R 
Co. 98 SE 92. 23 Ga.App 255. 

74. Ga —^Heath v. Sandersville R 
Co., supra. 
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Ha.gtg of ftlajiTit 

Letters written by the consignee] 
to the carrier before the delivery j 
of the goods, demanding their deliv¬ 
ery or TYiaking claim for loss of the 
goods, are not a notice of claim for 
damages from delay in delivery with¬ 
in the lequireraent of the bill of 
lading—^Lissberger v. Bush Terminal 
R. Co. 197 NYS. 381. 119 Misc 691 
64. U S —Kidwell v Oregon Short 
Line R. Co.. Or, 208 F. 1, 125 
CC.A. 313. 

10 CJ. p 337 note 19, 

GS. Tenn —^Illinois Cent R. Co. v. 

Wade, 1 Tenn Civ A 780. 

10 C J. p 337 note 20 . 

66 . Me.—^R. P. Ilazzard Co v. Maine 
Cent. R. Co., 116 A. 25S. 121 Me. 
199. 

Md.—Bronstein v. Payne, 113 A. 648, 
139 Md 116. 

NY—Browning, King & Co. v. Da¬ 
vis, 199 NYS 775, 120 Misc. 520, 
affirmed 203 N.YS. 922, 208 App. 
Div- 780 

67- Va.—Atlantic Coast Line R. Co 
V. Bryan, 65 SE 30, 109 Va. 523. 
68 . Ill.—Waxelbaum v. Southern R 
Co., 168 Ill App. 66 - 
69- U S —^Manby v. Union Pac. R 
Co, CC.AC 0 I 0 , 10 P2d 327 
Shipper’s letter to^ general freight 
agent insufficient 

U.S —^Manby v Union Pac. R. Co, 
C.C A.C 0 I 0 ,10 F 2d 327. 

70L Wyo—Union Pac R. Co. v Pa¬ 
cific Market Co, 206 P. 143. 28 
Wyo. 461, denymg rehearing 200 
P. 108, 27 Wyo 501. 

71- Mo.—Blair Horse, etc, Co v St 
Joseph, etc, R. Co, App, 180 S 
W 412. 

72. U.S—St Louis. I M & S Ry 
Co. V Starbird. 37 SCt. 462, 243 
U S 592, 61 L Ed 917, reversing 
in part 177 SW 912, II 8 Ark. 485 
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While it has been held that a verification of the 
claim is required by the contract, such verification is 
a condition precedent to the right to recover,*^® 
there is authority for the view that, where there 
has been a substantial compliance with a stipulation 
for making a claim, the fact that it is not verified 
by the affidavit of the shipper or his agent, as pro¬ 
vided in the stipulation, does not of itself defeat a 
recovery,^® especially where the carrier did not in¬ 
sist on a verification.^^ 

The foregoing rules as to the necessity of writ¬ 
ing and verification should be considered in con¬ 
nection with the rules as to what are valid excuses 
for failure to comply with stipulations, considered 
below in § 240, and as to waiver, considered below 
in § 241. 

Delivery receipt in general. It has been held or 
recognized that a delivery receipt executed by the 
consignee or shipper may not be regarded as a 
written claim,^* even though it contains a nota¬ 
tion concerning a shortage.^® The view has been 
taken, however, that, where a contract for ship¬ 
ment of cattle stipulates that, as a condition pre¬ 
cedent to the shipper’s right to recover damages for 
their injury, he will give written notice of his claim 
to the carrier before removal from destination, the 
shipper’s failure to give a formal written notice of 
his intention to demand compensation will not pre¬ 


clude recovery, where he signed a receipt for the 
cattle at destmation ‘^under protest,” because of 
their damaged condition.^® 

Bringing suit. Where the shipping contract pro¬ 
vides for giving written notice of claim, or a writ¬ 
ten claim for loss, damage, or injury within a speci¬ 
fied time, bringing or filing suit on the claim, with¬ 
in the time specified is a sufficient compliance.8i 

Notice of claim for less amount than sued for. 
In the absence of a provision to the contrary, it is 
no defense to an action for loss or injury that the 
claim filed, with notice of damages to a shipment, 
was for less than the amount sued for,®^ except 
possibly where the sum claimed has been tendered 
in settlement;®® the parties seeking to recover are 
not confined to any special amount by the contract, 
but are merely required to give notice, in order that 
the carrier may investigate before the witnesses or 
the evidence is beyond its reach.®^ Claimant can¬ 
not recover more than the amount set forth in his 
written claim, however, where the contract so pio- 
vides.®5 

By whom served or given. Ordinarily notice or 
daim of loss should be given the carrier by the 
person, if any, designated in the stipulation.®® 
Where the bill of lading required the shippers to 
serve notice of a claim for injuries to live stock, the 


7S. Ohio—Baltimore, etc., R. Co. v. 
Hubbard, 74 N.B. 214, 72 Ohio St. 
302. 

Svidenco in carrier's action for 
refund of claim was held to sustain 
fiudmfi: that affidavit on which claim 
was filed was not false.—Chicago, M 
& St. P. Ry. Co. V. Malleable Iron 
Range Co., 212 N.W. 279, 192 Wis 
139. 

7a. Mich.—Snyder v. King, 165 N W. 

840, 199 Mich. 345, 1 A-LuR. 893. 
Miss—^Illinois Cent. R. Co. v. Wm. 
Atkinson & McDonald Co., 74 So. 
616, 113 Miss. 678. 

77- Mich.—Slider v. Pere Marquette 
R. Co, 161 N.W. 961, 194 Mich. 961. 
Miss—^Illinois Cent. R. Co. v. Wm 
Atkinson & McDonald Co., 74 'So 
616, 113 Miss. 678. 

7a. Mo—Johnson v. Missouri Pac 
Ry. Co., App., 187 S.W. 282. 

79- NY —^Brewster v. Davis, 202 N. 
TS. 574, 207 App.Div. 461. 

Ttaoisfer from railroad to steam sliip 
Shipper’s receipt given railroad 
company in exchange for steamship 
receipts received by such company 
on delivery of billets of copper to 
steamship company, reading: “Ten 
(10) billets ... in dispute. If 
on boaid, to be delivered," was not a 


sufficient notice of claim for loss of 
the ten billets, under bill of lading 
requirmg written claim for loss to 
earner within specified period.—Cal¬ 
umet & Hecla Mmmg Co. v. Dela¬ 
ware, L. & W. R. Co., 190 N.Y.S 
410, 198 App.Div. 348. 

80- N.C.—TTinkle v. Southern R. Co, 
36 SR. 348, 126 N.a 932, 78 Am 
SR. 685. 

10 C.J. p 337 note 30. 

SHL. Ark—St. Liouis-San Francisco 
Ry. Co. V. Cole, 294 S.W. 357, 174 
Ark. 10. 

Ga—Atlantic Coast Dine R. Co. v, 
Varner, 137 S E, 83, 36 GaA.pp. 441. 
Mo—^Morrow v. Wabash Ry. Co, 
App., 6 S W 2d 628. 

S.C—J. Van Dindley Nursery Co. v. 
Southern Ry, Co., 96 S.B 221, 109 
SC. 433. 

Tex.—Galveston, H & S. A. Ry Co. 

V. Gibbons, Civ.App, 202 S.W. 352. 
10 aj. p 336 note 16 [b]. 

The Corpus OUris statement has 
been cited with approval In Atlantic 
Coast Line R. Co. v. Varner, 137 S.E 
83, 36 GaApp. 44L 

Service of sn-mmons 

Service on the carrier of justice 
court’s summons in action to recover 
for misdelivery of express shipment 
within time specified by contract for^ 
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making claim was sufficient written 
claim for damage —^Blaisdell v. 
American Ry. Exp. Co., 220 N.W. 
634, 56 N.D. 870. 

82. Mont.—Parham v. Chicago. M. & 
St. P. Ry. Co., 189 P. 227, 57 Mont. 
492. 

10 C.J. p 337 note 24. 

83- Mont.—^Parham v. Chicago, M. & 
St. P. Ry. Co, supra. 

84- Tex.—^Pecos, etc., R. Co v. 
Holmes, Civ App., 177 S.W. 505. 

85. Kan.—Gaston v- Schaff, 185 P. 
33, 105 Kan. 487. 

88 . Tex —Schaff v. Ike Exslcin & 
Bro., Civ.App,. 270 SW. 589- 

iliocal agent of another carrier 

Under a stipulation rcquiiing the 
claim to emanate from claimant or 
his authorized agent, where the con¬ 
signee made claim to the wrong 
carrier, a letter written hy the local 
agent of such carrier to the proper 
carrier, in connection with the claim. 
IS not equivalent to a substantial 
compliance with the stipulation Un¬ 
der such circumstances the local 
agent could not be considered either 
as agent of initial carrier or con¬ 
signees in presentation of claim — 
Schaff V Ike Exstem & Bro., Tex. 
CivAipp.. 270 SW. 689. 
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consignee, although he was part owner of the ani¬ 
mals and joined in an action to recover for damag¬ 
es, need not serve such notice, it having been served 
by the shipper.^7 A claim for a loss m transit 
which is made by the consignee is sufficient provid¬ 
ed it is otherwise in conformity with the stipula¬ 
tion, notwithstanding the consignor is the real par¬ 
ty in interest Where the contract does not speci¬ 
fy who shall make the claim, a claim made by the 
consignor has been recognized as sufficient in an 
action by the consignee.*® So it has been held or 
recognized that an effective notice or claim may be 
given or made by the shipper’s attorney,®* by the 
factor who sold the goods shipped and who subse¬ 
quently became owner of the bill of lading by as- 
signment,®! and by the broker for the shipper.®^ 

According to some cases, there is a sufficient com¬ 
pliance with a stipulation requiring written claim 
where the shipper or consignee orally communicates 
the facts or makes complaint to the local agent of 
the carrier and such agent reduces the facts to 
writing which is sent to his superiors.®® It has also 
been held that a report of damages made and signed 
by an inspector for the carrier, after the consignee 


has called the inspector’s attention to the condition 
of the shipment, is a sufficient claim in writing *4 
It has been held, however, that there is not a com¬ 
pliance with a requirement for written notice or 
written claim where the local agent makes a report 
of a type required of him in every instance of 
shortage or damage,® 5 or where he merely makes a 
notation as to injuries or damages on the bill or re¬ 
ceipt for freight charges.®® 

To what agent notice given. If the contract pro¬ 
vides for notice to the carrier’s general freight 
agent, notice to the general claim agent will not suf¬ 
fice.®*^ A notice given to the depot manager at the 
place of destination may be sufficient, however, 
where such complaints are customarily made to 
him.®* Notice of injury to a shipment of live stock 
given to an employee of the carrier who had charge 
of the unloading and delivery of the cattle is suffi¬ 
cient notice to the carrier,®® but merely calling at¬ 
tention of an employee of the carrier to the condi¬ 
tion of animals is not sufficient where such employee 
does not have authority to receive notice or to deal 
with the matter.^ 


87- Tex—Texas, etc., R. Co. v. Mc- 
Millen. Civ.App., 183 S.W. 773. 

88L Minn—Beltrami Co-op. Cream¬ 
ery Ass’n V. American Ry. Express 
Co.. 199 N.W. 568. 160 Minn 221. 

89- IlL—Cohen v. Southern Ry. Co., 
193 NE 480, 358 Ill. 532, affirmmg 
273 niApp. 116. 

90- Ark—^Hines v- Mason. 221 S.W. 
861. 144 Ark. 11. 

91- Ga.—^Layton v. Central of Geor¬ 
gia Ry. Co., 149 SE. 431, 40 Ga 
App. 330. 

92. N C —McColter v. Norfolk 

Southern R. Co., 100 S E. 326, 178 
N.C. 159. 

93- Iowa.—E. EL Emery & Co. v. 
Wabash R. Co. 166 N.W. 600, 183 
Iowa 687. 

Mich.—Snyder v. Kmg. 165 N.W. 840. 
199 Mich. 345, 1 ALR. 893. 

Writing's on. which notations made 

(1) The rule stated in the text 
was applied where the notation by 
the local agent was made on the 
freight receipt.—E. H. Emery & Co 
V. Wabash R. Co., 166 N.W. 600, 183 
Iowa 687. 

(2) Where, before accepting the 
shipment of stock at destination, 
shippers required agent of the ter¬ 
minal carrier to note on the freight 
bill that ‘'shipper received stock un¬ 
der condition stock in bad shape ac¬ 
count overrun and lack feed and 
water,” contract of shipment requir¬ 
ing notice of claim within one day 
after delivery at destination, as con-| 


dition precedent to right of recovery, 
was sufficiently complied with—^Illi¬ 
nois Cent. R. Co V Rogers & Hurdle, 
76 So. 686, 116 Miss. 99. 

94- Or —^United Brokers* Co. v. 
Southern Pac. Co, 169 P. 114, 86 
Or. 607, AnnCasl918D 814. 

95- NT.—Dworsky v. Pennsylvania 
R. Co., 289 N.T.S. 932, 160 Misc 
360. 

ITo dmiand for compensation. 

A mere commumcation from a lo¬ 
cal agent of the type required of 
him in every instance of shortage or 
damage which contams no statement 
that the consignee is demanding, or 
intends to demand, compensation is 
not a compliance with a stipulation 
requiring a written claim, at least 
where the consignee did not suggest 
that the agent make the report — 
Dworsky v. Pennsylvania R. Co., 289 
N.T S. 932, 160 Misc. 360. 

Interstate shipments 

(1) In Missouri it has been held, 
in the dase of an interstate shipment, 
that the fact that the local agent of 
the carrier promised to, and did, 
send a “bad order” report to the com¬ 
pany was not sufficient—O’Briant v. 
Pryor, Mo App, 195 S.W. 759. 

(2) In an earlier case mvolving an 
interstate shipment, the view was 
taken that a bad order report made 
by the local agent for the earner 
after a discussion with the claim¬ 
ant was sufficient, the court taking 
the view that the local agent acted 


as the agent for claimant in such 
transaction—^McElvain v. St Louis, 
etc. R. Co. Mo App, 180 SW. 1018. 

96- Mo—^Johnson v. Missouri Pac. 

Ry. Co. App. 187 S.W. 282 
N C —^Taft & Vandyke v. Atlantic 
Coast Line R. Co, 93 S.R 752, 174 
NC. 211. 

Tex —St Louis, etc, R. Co. v. Over- 
ton, Civ App., 178 SW. 814. 

97. Mo —^Letts v. Wabash R Co, 
111 SW. 138, 131 Mo App 270 

9& US—Northern Pac. Ry. Co v 
Wall, 36 set 493, 241 US 87, 60 
L Ed 905, reversing Wall v North¬ 
ern Pac. Ry. Co, 145 P. 291, 50 
Mont. 122. 

Ai k —St Louis, etc, R Co. v. Hey- 
scr, 130 S.W. 562, 95 Ark. 412, Ann 
Casl912A 610. 

99- N C —Southerland v. Atlantic 
Coast Line R Co, 74 S E 102, 158 
NC 327. 

10 C J p 338 note 43. 

N C —^Duvall v Norfolk Southern 
R. Co. 83 SE 21, 167 N C. 24. 

10 C J. p 337 note 21. 

Oral mmition. of d^Tnage or loss 
Oral mention of damage or loss 
by shipper of live stock, made to 
cairiei's agent not authorized to re¬ 
ceive such notice, was not a com¬ 
pliance with a contract of shipment 
requirmg written notice theieof to 
be filed with named agents within 
ten days after delivery —^Illinois 
Cent. R. Co. v. W. J. Davis & Co., ^2 
So. 874, 112 Miss. 119. 
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Filing claim for injuries with the cashier at 
the oflSce of the carrier at the destination of the 
shipment, such cashier being in charge of the busi¬ 
ness in the absence of the agent having general 
charge, was a sufficient compliance with a require¬ 
ment that the claim be filed with the agent of the 
carrier at the point of destination.^ 

Where the agent for a railroad company is also 
the agent for an express company, a claim against 
the express company may properly be submitted to 
such agent.^ 

At what place given. The requirement of a con¬ 
tract of shipment that notice of claim for loss be 
given at cither the point of shipment or of deliv¬ 
ery is not satisfied by mailing it to another point.^ 
While the view has been taken that the “place of 
destination," as used in contract requiring a shipper 
of live stock to give notice of injury before the stock 
has been removed from the place of destination, 
cannot be limited to the premises of the carrier, but 
means the town to which the shipment is made, and 
the giving of notice before the stock has been re¬ 
moved beyond the limits of the town and mingled 
with other stock will be sufficient,^ it has been held 
that live stock which has been taken several miles 
from the place where received by the shipper from 
the carrier is not at the “place of destination" or 
“place of delivery," so that notice after such re¬ 
moval is not sufficient.® 

Where a shipper addressed his notice of claim to 
the building of another railroad company which was 
a part of defendant’s system, and defendants claim 
agent replied to the notice, the fact that it was not 
addressed to defendant is no ground for objecting.^ 

In a stipulation that a claim for loss, damage, 
or delay must be made in writing to the carrier at 
the point of delivery or at the point of origin within 
a specified number of months after the delivery or 
a reasonable time for -delivery, the words “carrier 
at the point of deliveiy or at the point of origin" 
have been regarded as descriptive of the carrier to 
whom notice is to be given rather than of the place 
at which notice is to be filed, and, in accordance 


with this construction, it has been held that a writ¬ 
ten claim made to the freight claim agent of the 
earner at a place other than the point of delivery 
or of origin is sufficient,^ but the view has been 
taken that this does not constitute a compliance with 
such stipulation^ and that a like rule applies to a 
claim filed with a local agent of the carrier at a 
place other than the point of delivery or of origin 
It has been held that, where the carrier has by ad¬ 
vice to claimant induced the latter to file his claim 
with the freight claim agent at a place other than 
the point of delivery or of origin, the carrier is es¬ 
topped to assert that the stipulation has not been 
complied with and such filing may be regarded as 
sufficient.^! 

Several carriers. Notice to one carrier or to sev¬ 
eral connecting carriers is not notice to another con¬ 
necting carrier whom it is sought to hold liable for 
loss or injury, where, under the contract of ship¬ 
ment, each carrier is liable for damages occurrmg 
on Its own line.!^ Where an intra-state bill of lad¬ 
ing required the filing of claim against the carrier, 
the filing of a claim against the delivering carrier, 
not as agent of the initial carrier, was held to be 
insufficient to support an action against the initial 
carrier.!^ A notice of claim against railroad compa¬ 
nies acting as partners for damages to a shipment 
of cattle need not, however, be filed with each com¬ 
pany; it is sufficient if it is filed with one of them.!^ 
It has also been held that, where a shipping con¬ 
tract provided that no claim for damages should be 
allowed unless a verified claim should be made and 
delivered to the carrier, and that a connecting car¬ 
rier should not be liable for any damage occurring 
on its line unless a like claim should be made and 
delivered to it, the shipper claiming damages from 
the connecting carrier need not give notice to the 
initial carrier, but a notice to the connecting carrier 
is sufficient.!® 

As to interstate shipments, notice to one of sev¬ 
eral connecting carriers is notice to all, under the 
Carmack amendment, each carrier being an agent 
for the other.!® Even where the contract provided 
for notice to the carrier at the point of delivery or 


2 . SC—Walker v. Southern R. Co., 
56 SB. 592, 76 SC 308 

3. Ky—American Ry. Bxpress Co 
V. McGee, 4 SW.2d 679, 223 Ky 
681. 

4 . Mo—^Equity Bl. Co v. Union Pac. 
R. Co, App, 177 SW. 773. 

5b ND—Welch v. Northern Pac. R 
Co., 103 NW. 396. 14 N D. 19, 22. 

6 - Ky —^Louisville & N. R. Co. v. 
Johnson. 206 SW. 638, 182 Ky. 418 

7- Mo—^Rissler v Missouri Pac. R. 
Co, App , 183 S W. 676. 


& Ill—^Babbitt V. Grand Trunk 
Westein Ry Co, 120 N.B 803, 285 
Ill 267, affirming 209 Ill.App. 183 
9- Mo—Cudahy Packing Co. v. Bix- 
hy, 205 SW 865. 199 Mo App. 589. 
cerlioiari denied, 39 S Ct. 19, 218 
US 577, 63 LEd. 429. 
lO. S I) —Slrommer v. Chicago, M 
& St. P. Ry. Co, 161 NW. 346, 38 
SD. 368 

11 - U.S—Lehigh Valley R. Co. v. 
State of Russia, CCA NY., 21 P 
2 d 396, cerlioran denied 48 S.Ct. I 
159, 275 U.S. 571. 72 LBd. 432. ^ 
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12 . Ill.—Waxelbaum v. Southern R 
Co., 168 Ill App. 66. 

Tex—^tCouston, etc, R Co. v Mayes, 
97 SW. 318. 44 Tcx.CivApp. 31 
13- S C —Kersliaw Oil Mill v. North¬ 
western R Co of South Carolina, 
130 SB. 647, 133 SC 226. 

14b Tex—^Texas Cent. R. Co. v Pool. 
114 SW. 685, 52 Tex Civ App. 307. 

15. Vt.—Needham v. Boston, .etc., R- 
Co., 74 A. 226. 82 Vt. 518. 

IS. US—Northern Pac Ry Co. v. 
Wall, Mont., 36 S Ct. 493, 241 U.S. 
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at the point of origin, it was held that such provi¬ 
sion did not render ineffective a claim presented to 
an intermediate carrier that actually caused the in¬ 
jury to the property shipped.^^ Prior to the enact¬ 
ment of the Carmack amendment, where a contract 
for the transportation of goods over several lines of 
railroad provided that notice of claim for injury 
should be given “to the agent at point of delivery,” 
and the damage occurred while the goods were in 
the hands of the initial carrier, notice given to the 
agent of the final or delivering carrier was held to 
he a sufficient compliance with the terms of the con- 
tract,^® even though the initial or intermediate car¬ 
rier had an agent at the point of destination.^^ 


Ttfiie. Where a shipping contract provides that 
claims in case of failure to make delivery must be 
made within a specified time after a reasonable time 
for delivery has elapsed, what constitutes a reason¬ 
able time for delivery depends on the circumstances 
of the particular case,^® and means such time as is 
necessary conveniently to transport and make deliv¬ 
ery of the shipment in the ordinary course of busi¬ 
ness, in the light of the circumstances and condi¬ 
tions surrounding the transaction reasonable 
lime for delivery does not require the lapse of such 
a period as would indicate a strong probability that 
the property shipped would never in fact be deliv- 


87, 60 liSd. 905, reversing: Wall 
V Northern Pac. Ry. Co, 145 P. 
291, 50 Mont 122. 

NH.—Ostroff V. Hustis, 114 A. 27, 
80 N H 141. 

NC.—Grillikin & Edwards v Norfolk 
Southern R. Co, 93 SE. 469, 174 
N.C. 111. 

S.C—Rubin V. Northwestern R Co. 
of South Carolina, 130 S E 549, 133 
SC. 41. 

10 C J p 338 note 50 
Vhe Corpus Juris test; has been 
cited with approval m Kershaw Oil 
Mill V. Northwestern R. Co. of South 
Carolina, 130 S E. 647, 133 S.C. 226. 

Xnztlal carrier 

<1) Under live stock shipping: con¬ 
tract providing for notice only to 
agent of initial carrier, notice to the 
initial carrier was notice to connect¬ 
ing carriers—Galveston, H! & S. A 
Ry. Co. v. Gibbons, TexCivApp., 202 
S.W. 352. 

(2) An interstate shipment con¬ 
tract was to require notice of dam¬ 
ages to the initial carrier only when 
that carrier was sought to be held 
and the negligence occurred on its 
line.—Jordan v. Chicago, B & Q R. 
Co., App., 196 S.W. 417, transferred 
191 S.W. 70, 269 Mo. 281. 

17- N.C.—Aydlett v. Norfolk-South¬ 
ern R Co.. 89 SB. 1000, 172 N.C. 
47. 

1& Kan—Wichita, etc, R Co. v. 

Koch. 28 P 1013, 47 Kan. 753. 

Minn—Mulrooney, etc., Co. v West¬ 
ern Tiansit Co., 112 NW. 988, 102 
Minn. 142. 

19. Minn—^Mulrooney, etc, Co. v. 
Western Transit Co , supra. 

20. U.S—Chesapeake & O Ry. Co 
V. Martin. 51 S.Ct 453. 283 U.S. 
209, 75 liEd 983, reversing judg¬ 
ments 143 S E 629, 154 Va 1, and 
Chesapeake & O Ry Co. v Martin 
& Porter, 152 SE 335, 154 Va 1, 
certiorari granted Chesapeake & O 
R. Co V Martin, 51 S Ct 23, 282 
U.S. 819, 75 I- Ed 732. 

Ga.—American Ry. E3Lpress Co. v. 


Roberts, 111 SE 744. 28 GaApp. 
510. 

ni.—Cohen v. Southern Ry. Co, 193 
N,E. 480. 358 IlL 532. affirming 273 
Ill App 116. See Hughes v. Dob¬ 
son. 202 I11.APP 54 
Me.—P. Kazzard Co. v. Maine 
Cent. R. Co. 116 A 258, 121 Me 
199. 

NT.—Herring Bros v. American Ry. 

Express Co. 192 N T.S. 871. 

Tex—Payne v. Smith. Civ.App., 268 
S.W 243. 

nuusual period not necessarily vn^ 
reasonable 

That time occupied in transport¬ 
ing and delivering particular ship¬ 
ment is unusual does not conclusive¬ 
ly show that it was unreasonable — 
Payne v. Smith, Tex,Civ.App., 268 S 
W. 243. 

Knowledge of shipment 

Under a bill of lading providing 
tbat in case of loss or failure to 
deliver after a reasonable time for 
delivery consignee to recover the val¬ 
ue of the goods should file a claim 
m writing withm six months there¬ 
after, consignee should present his 
written claim within six months of 
date of shipment, and not within 
six months after definitely ascertain¬ 
ing that it had been made, unless 
carrier concealed the shipment from 
consignee or refused to issue a dupli¬ 
cate bill of lading on request, in 
which case the six months' period 
would date from the time shipment 
was disclosed to consignee —^Mis¬ 
souri Pac. R. Co V. Reed, 228 S.W 
1047, 148 Ark. 118. 

21. U S —Chesapeake & O. Ry. Co 
V Martin, 51 SCt 453, 283 US 
209, 75 Li Ed. 983, reversing 143 S. 
E 629. 154 Va 1, and Chesapeake 
& O. Ry. Co V- Martin & Porter, 
152 S E 335, 154 Va 1, certiorari 
granted Chesapeake & O. Ry. Co 
V. Martin, 51 S Ct 23. 282 U S. 8X9, 
75 LEd 732. 

Ill—Cohen v. Southern Ry Co, 193 
N E 480, 358 Ill 532. affirming 273 
Ill App. 116 


Me — "R, P. Hazzard Co. v. Maine 
Cent. R. Co., 116 A. 258, 121 Me. 
199. 

Pacts to be considered 

(1) The distance to be traveled, 
the transportation facilities, the time 
ordinarily required for like carnage, 
the character of the freight, the sea¬ 
son and weather conditions, and any 
unusual circumstances affecting the 
traffic—American Ry. Express Co. v. 
Roberts, 111 SB 744. 28 GaApp. 510. 

(2) The distance to be traveled, 
the situation of the parties, the char¬ 
acter of the goods, and all the sur¬ 
rounding circumstances — Moore 
Bros v. American Ry. Express Co., 
107 SE. 6. 181 NC. 300. 

(3) The distance, the season of 
the year, weather conditions, labor 
conditions, and other accompanying 
elements—^R. P. Ha5^5^ard Co. v. 
Maine Cent. R Co., 116 A. 258. 121 
Me. 199. 

Claim not made within time specified 
Me —^R P. Hazzard Co. v. Maine 
Cent. R Co, 116 A 258, 121 Me. 
199. 

N.T —Hemng Bros, v, American Ry. 

Express Co, 192 N.Y.S. 871. 

ND—Shark v- Great Northern Ry. 

Co, 164 N.W. 39. 37 N.D. 342. 

Pa.—^De Angelis v. American Ry Ex¬ 
press Co., 2 Pa.Disl. & Co 493 
Va—^Davis v. Rodgers, 124 SE 408, 
139 Va. 618. 

daim made within time specified 
Ill—Cohen v. Southern Ry Co., 193 
NE. 480, 358 Ill. 532, affirming 273 
Ill App. 116—^Babbitt v. Grand 
Trunk Western Ry. Co, 120 N E 
803, 285 IlL 267. affirming 209 Ill. 
App. 183. 

Part of shipment lost 

It has been held that, where part 
of a shipment was lost and was not 
delivered, the time within which 
claim must he made commenced to 
run from the date on which the other 
part of Jhe shipment was delivered. 
—^Jenckes Spinning Co. v. New York, 
N H. & H. R Co.. 129 A 815. 47 RL 
72. 
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ercd .22 This rule applies in the case of a misde- 
livery.23 

The time for making demand or claim for loss 
or damage in respect of a shipment of live stock 
may, under the particular circumstances, commence 
to run from the time the animals were unloaded at 
an intermediate station.24 Under a stipulation re¬ 
quiring presentation of a written claim for damages 
within a specified period after it accrued, it has been 
held that such period began to run from the time 
of the wrongful delivery on which the claim was 
based,25 ^d not from the time when claimant knew, 
or in the exercise of due diligence should have 
known, of the wrongful delivery.26 

Notification of possible injury to a shipment be¬ 
fore injury or damages occurred and before the 
shipment has reached destination is not a compli¬ 
ance with a stipulation for presenting or making 
claim within a specific time after unloading.27 

A stipulation requiring claims to be made on tak¬ 
ing delivery has been construed to conclude the con¬ 
signee only when he has had a reasonable oppor¬ 
tunity to examine the property involved.^* As 
shown in § 240, infra, a five-day period from re¬ 
moval from cars for filing claims for damages to a 


shipment of live stock does not begin to run when 
they are unloaded if an opportunity to inspect them 
is refused. 

§ 240. - Excuses for Failure to Give No¬ 
tice 

a. Actual knowledge on part of carrier 

b. Impossibility of performance; failure 

to discover loss or injury 

c. Prevention by act of carrier 

d. Want of knowledge of stipulation and 

loss of possession of contract 

e. Other excuses 

4 

a. Actual Knowledge on Part of Carrier 

state courts have frequently held that knowledge of 
loss or injury on the part of the carrier excuses the giv¬ 
ing of notice of claim. As to interstate shipments, the 
fact that an agent of the carrier has knowledge of loss 
or injury does not of itself excuse a failure to comply 
with a stipulation as to notice or claim. 

According to the view taken by various state 
courts, the giving of notice of claim for loss or 
injury provided for by the shipping contract is ex¬ 
cused where the carrier has actual knowledge of 
loss or injury,29 as in these circumstances the ne- 


22 . Me.—IL P. Co. v. Maime 

Cent. IL Co., 116 A. 258, 121 Me. 
199. 

23. XJ.S.—Chesapeake & O. Ry. Co. 
V. Martin. 51 S.Ct. 453, 283 U.S. 
209, 75 Li.£:d. 983, reversing* 143 S. 
R 629, 154 Va. 1, and. Chesapeake 
& O. Ry. Co. V. Martin & Porter, 
152 SB 335, 154 Va. 1, certiorari 
granted Chesapeake & O. Ry. Co. v. 
Martin. 61 S.Ct. 23, 282 U.S. 819, 75 
LJEd. 732. 

CitLiTii not made within time specified 
U S —Chesapeake & O. Ry. Co. v. 
Martin, 51 S.Ct. 453, 283 U.S. 209, 
75 L.Bd. 983, reversing 143 S.B. j 
629, 154 Va. 1, and Chesapeake & 
O. Ry. Co. V. Martin & Porter, 152 
SB. 335, 154 Va. 1, certiorari 

granted Chesapeake 3b O. Ry. Co. v. 
Martin, 61 S.Ct. 23, 283 US. 819, 
75 LEd. 732. 

Pa. —Coroneos Bros. v. Pennsylva¬ 
nia R. Co., 75 Pa.Super. 222. 

Time when information as to misde¬ 
livery aegnixed 

(1) In certain state court cases, 
decided before Chesapeake & O. Ry. 
Co. V. Martin, 61 S.CL 455. 283 US 
209, 75 LBd. 983, reversing 143 S.E. 
629, 154 Va. 1, and Chesapeake & O. 
Ry. Co. V. Martin & Porter, 152 SB. 
335, 154 Va. 1, certiorari granted 
Chesapeake & O. Ry. Co. v. Martin, 
51 S Ct 23. 282 U S. 819. 75 U.Bd. 732, 
which cases involved interstate ship¬ 
ments and misdeliveries, the view 


was taken that the time for making 
claim commenced to run from the 
time the shipper had knowledge or 
information of the misdelivery. 

Ark.—St. Louis, etc, R. Co. v, Bliss- 
Cook Oak Co, 176 SW. 325, 118 
Ark. 323 

Ohio.—^Davis. Agent v. Oswald & 
Taube, 149 NE. 861. 113 Ohio SL 
499—Norfolk & W. Ry. Co. v. Cos¬ 
mopolitan Bank & Trust Co., 174 
N.E. 801, 37 Ohio App. 323. 

(2) In this connection the view 
was expressed that the shipper has 
the right to assume that the deliv¬ 
ering earner will not make an un¬ 
authorized delivery; hence, he is not 
chargeable with notice of such mis¬ 
delivery.—SL Louis, etc., R. Co. v. 
Bliss-Cook Oak Co., supra. 

(3) In the particular case under 
consideration, the view was taken 
that the claim was not made in time 
within the meaning of the stipula¬ 
tion as so construed.—^Norfolk & "W. 
Ry. Co. V. Cosmapolitan Bank & 
Trust Co, 174 N.B. 801. 37 Ohio App. 
323. 

24. U.S—Olson v. Chicago, B. & Q. 
R. Co., Iowa, 250 P. 372, 162 C C.A 
442. 

Ikiss aad damage before leaving in¬ 
termediate station 
Where cattle, injured during first 
part of journey, were unloaded at 
way station, and shipper, having 
there disposed of bulk of the ani¬ 
mals, had remainder transported un¬ 
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der original bill of lading to destina¬ 
tion named, but cattle were not in¬ 
jured in latter carnage, the ten-day 
period after unloading, within which 
demand or claim of loss was required 
to be given by bill of lading, ran 
from time of unloading at way sta¬ 
tion.—Olson V Chicago, B. & Q R 
Co, Iowa, 250 F. 372, 162 aC.A. 442. 

2 &. Tex.—Davis v. First Nat. Bank 
of Longview, Civ App, 245 S W. 
1009. 

2 ®. Tex.—Davis v. First NaL Bank 
of Longview, supra. 

27- U S.—Olson V. Chicago, B & Q 
R. Co., Iowa, 250 F. 372. 162 C.CA. 
442. 

Wyo.—^Union Pac. R Co v Pacific 
Market Co., 200 P. lOS, 27 Wyo 
501, rehearing denied 206 P. 143, 
28 Wyo. 461. 

Telegram 

A notification by telegram before 
damages wete sustained, of the dan¬ 
ger to which live stock was ex¬ 
posed, IS not a compliance with a 
stipulation for written claim within 
a specified time after unloading.—► 
Olson V. Chicago, B & Q R. Co, 
Iowa, 250 F. 372, 163 C.CA. 442 

28- US—^The Texas Maru, CCA.N. 
T., 13 F.2d 538, certiorari denied 
lAmbom V. The Texas Maru, 47 S. 
Ct. 244, 273 U.S 736, 71 L.Bd, 866. 

29. La.—^Jennings v, Missouri Pac. 
R Co., 134 So. 694, 697, 172 La. 
522. 
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cessity "for notice is obviated^® This rule is en¬ 
forced against a carrier who has had possession of 
the property, with every opportunity to know the 
extent of the injury and its cause.^^ Compliance 
with a requirement for notice of loss or damage is 
not excused, however, by the fact that some agent 
or employee of the delivering carrier whose duties 
did not include the investigation of such matters 
or the report thereof to some agent in authority 
knew of the damaged condition of the shipment on 
arrival at destination, no agent in authority know¬ 
ing that the shipment was damaged or that a claim 
for damages was made.32 

A distinction has been drawn between cases where 
the contract merely requires notice of loss or dam¬ 
age and an intention to make a claim therefor, and 
a contract contemplating the presentation of a for¬ 
mal claim for damages, specifying what was lost or 
damaged and the amount thereof, and in the latter 
class of cases it has been held or recognized that, 
although the carrier’s agent at the point of deliv¬ 
ery was apprised of the loss, the notice required 
by the contract must nevertheless be g^ven.33 So, 
in the case of an intra-state shipment, it has been 
held that claimant cannot maintain an action for a 
conversion based on a misdelivery by the carrier 
without filing a written claim as provided for by the 
contract, notwithstanding the carrier participated 
in the wrongful conversion and that some of its 
employees had knowledge of the wrong and in- 


jury.3^ 

Interstate shipments. The supreme court of the 
United States has taken the view that the mere 
fact that certain agents of the carrier have knowl¬ 
edge of the loss or injury docs not relieve claimant 
from the necessity of reporting or making claim in 
writing,^® and other courts have also held or rec¬ 
ognized that the agent’s knowledge does not of it¬ 
self dispense with the obhgation to comply with a 
stipulation for making a written claim,^® for a writ¬ 
ten notice of claim,^^ or for a written notice of m- 
jury.38 In some of the earlier cases in which in¬ 
terstate shipments were involved, state courts ap¬ 
plied the rule that the giving of a written notice of 
claim for loss or mjury is excused where the car¬ 
ried has actual knowledge of loss or injuiy.39 

b. Impossibility of Performance; Failure to 
Discover Loss or Injiiry 

While, according to some cases, impossibility of com¬ 
pliance with a stipulation as to notice or claim may ex¬ 
cuse strict compliance, in respect of interstate ship¬ 
ments It has been held that mere failure to discover the 
loss within the time for making claim fixed by the con¬ 
tract does .not excuse noncompliance where the carrier 
does not prevent the discovery. 

According to some cases the shipper is excused 
from giving notice or making claim within the time 
specified in the contract, where, with the exercise 
of reasonable diligence, a compliance with the con¬ 
tract is impossible;^® especially is this true where 


Mo —Schade v. Missouri Pac R. Co, 
221 SW. 146, 204 Mo App. 88. 

10 C J. p 338 note 52. 

Tlie Corpus JUns text has been 
Quoted with approval in Jennings v 
Missouri Pac. R Co, supra. 

Intra-state shipment 
Lia—Jennings v Missouri Pac. R 
Co, 134 So. 694, 172 La 522. 

Mo.—Schade v. Missouri Pac. R 
Co. 221 SW 146, 204 Mo App. 88 

30u La—^Jennings v. Missouri Pac 
R Co, 134 So. 694, 697, 172 La 
522. 

10 C.J p 338 note 52. 

The Corpus Juris text has been 
quoted or cited with approval. 

U S —^The Henry S Orove, D.C 
Wash, 292 F. 502, 504 
La—^Jennings v. Missouri Pac. R 
Co, supra. 

31- La.—Jennings v. Missouri Pac. 
R. Co . supra 

N-C—Baldwin v. Atlantic Coast Line 
R Co, 86 SB 776, 170 NC 12. 

32. Ark—St. Louis, etc, R Co. v 
Cumbie. 177 S W 910, 118 Ark 478 

10 C J. P 339 note 56 

33. Ark.—Cumbie v. St Louis, etc., 
R. Co., 151 SW. 237, 105 Ark. 406 i 


—Chicago, etc, R Co v. Williams, 
142 SW 826, 101 Ark 436. 

34i. Kan—^ITarmers’ Gram & Supply 
Co V. Atchison, T & S P. Ry Co., 
245 P. 734, 120 Kan 21, 121 Kan. 
10 . 

35. U S —^Baltimore & O R Co v. 
Leach. 39 S Ct 254, 249 US. 217, 
63 L.Ed 570, reversing 191 SW 
310, 173 Ky 453--Southem Pac 
Co. V Stewart, Ariz, 39 S Ct 139, 
248 US 446, 63 LBd. 350, revers¬ 
ing 233 P. 956, 147 CCA 630, er- 
ror dismissed 38 SCL 130, 245 U.S 
359, 62 LEd 345, rehearing grant¬ 
ed 38 S Ct 203, 245 U S 562, 62 L 
Ed 472—St. Louis I M & S Ry 
Co V Starbird, 37 S Ct 462, 243 U 
S 592, 61 LEId 917, reversing in 
part 177 SW 912, US Ark 485 

36f- Mich—^Douglas Shoe Co v. Pere 
Marquette Ry. Co, 217 N.W. 12, 
241 Mich. 297 

H C.—Taft & Vandyke v. Atlantic 
Coast Line R. Co. 93 SE. 752, 174 
NC 211. 

37. Mo.—Cunnmgham v. Missouri 
Pac. R Co, App, 219 S.W. 1003— 
O’Briant v Pryor, App, 195 S W. 
759—^Johnson v Missouri Pac. Ry. 
Co.. App, 187 S.W. 282. 
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33. Kan—^Kirby v. Missouri, K. & 
T R Co. 246 P 1005, 121 Kan 275 
Presence of carrier’s representative 
Presence of representative of car¬ 
rier at unloading will not obviate 
compliance with interstate live stock 
shipping contract providing for 
written notice of visible injury to 
stock before removal from carrier’s 
possession or mingling with other 
stock—Kirby v. Missouri, K!. & T. 
R. Co., 246 P. 1005, 121 Kan. 275 
Acquisition of knowledge anil terxium> 
ation of shipment 
The view was taken that the ship¬ 
per’s right to recover was not de¬ 
feated by a failure to give written 
notice of visible or manifest injury 
to animals before removal from pos¬ 
session of carrier, where carrier was 
the first to discover injury and un¬ 
loaded the animals and terminated 
the shipment prematurely, without 
notice to the shipper —^Morrow v 
Wabash Ry. Co., 265 S.W. 851, 219 
Mo.App 62. 

35- NC—Washington Horse Exch 
V. Louisville, etc., R. Co, 87 S E. 
941, 171 NC. 65 
10 C.J. p 338 note 52. 

40- Cal—^Bliss V. Southern Paa Co, 
172 P. 760. 36 CaLApp. 536. 
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the impossibility of performance is caused by the 
act of the earner itself, as shown in the following 
subdivision of this section. To hold that a stipu¬ 
lation required notice of damages to be given before 
it was discovered, or could by the exercise of ordi¬ 
nary care have been discovered, would be to give 
the stipulation an unreasonable construction.^! 
However, the fact that the shipper notified the car¬ 
rier of the injury to the goods will not exempt him 
from the operation of the requirement, where he 
made no effort to discover the condition of the 
goods until after the time for giving notice had ex- 
pired.!2 It has been held, in respect of an inter¬ 
state shipment, that mere failure to discover the loss 
within the lime for making claim fixed by the ship¬ 
ping contract does not excuse a failure to comply 
with the requirement where the earner does not do 
anything to prevent the discovery of the loss.^^ 

While there is authority for the contrary view,^^ 
it has been held that, even though the time allowed 
for giving notice or making claim is unreasonably 
' short,or there is a reasonable excuse for not com- 
pl 3 ung with the stipulation,^® it is none the less nec¬ 
essary that notice should be given within a reason¬ 
able time, Notich given within such a reasonably 
short time as will effectually secure the carrier from 
fraud will satisfy the requirement of this rule-^*^ 

Ohio—^Davis v. Oswald & Taube, 149 
NB. 861, 113 Ohio St. 499, certio¬ 
rari denied Mellon v. Oswald & 

Tauhe, 46 S.Ct. 354, 270 XJS. 658, 

70 LEd 785. 

10 C J. p 339 note 59. 

Ikive stocl: 

Shipper of live stock was not re¬ 
quired to give written notice of loss 
within ten days after unloading as 
specified by contract, where extent 
and character of damage could not 
be ascertained within such time — 

Bliss V. Southern Pac. Co, 173 P. 760, 

36 CalApp. 536. 

41- Ga.—^Louisville, etc., R Co v. 

Tharpe. 75 S E 677, 11 GaApp. 466. 

Disease in live stock developing after 
surxival 

Where pneumonia in live stock did 
not develop until three days after 
arrival, there was a reasonable ex¬ 
cuse for not presenting claim with¬ 
in five days from the arrival of such 
stodfac at destination—Chicago, I & 

L. Ry. Co. v. Blankenship, 127 N.E. 

209, 77 IndApp. 225. 

42- Mo.—Freeman v. Kansas City 
Southern R Co., 93 SW. 302. 118 
Mo.App. 526 

43- W-Va.—■‘K'^Tin V. American Rail¬ 
way Express Co., 106 S.E. 126, 88 
WVa 17. 

notice given when, n^^igenoe of car¬ 
rier discovered 

(1) It has been held, that ftalure^ 


c- PreventioiL by Act of Carrier 

An act of the earner which renders compliance with 
a stipulation impossible excuses failure to comply. 

Failure to give notice in tunc is excused when 
some act of the carrier renders it impossible to com¬ 
ply with the stipulation requiring it^^ A five-day 
period from removal from cars for filing claims for 
damages to a shipment of live stock will not begin 
to run when they are unloaded if an opportumty to 
inspect them is refused.'*^ 

d. Want of Knowledge of Stipnlation and Loss 
of Possession of Contract 

Want of actual notice of a stipulation in a contract 
covering an interstate shipment does not necessarily ex¬ 
cuse the shipper's noncompliance with such stipulation. 

The fact that the shipper did not have actual no¬ 
tice of a stipulation in a contract covering an inter¬ 
state shipment requiring claim in writing within a 
specified time does not excuse his failure to comply 
with such stipulation where the agent of the ship¬ 
per signed the cctotract and the tariffs filed by the 
carrier with the interstate commerce commission 
provides for such a stipulation.®® The mere fact 
that the copy of the contract given to the shipper’s 
agent who accompanied a shipment of live stock was 
used as transportation on the return trip of said 

CCA- 603, certioran denied 21 S. 
Ct 925, 181 XJS 621, 45 LEd 1032. 
Mo —^Letts V Wabash R. Co , 111 S. 

W 138, 131 Mo App 270 
N Y.—Osterhoudt v Southern Pac. 

Co., 62 N.T S. 134, 47 App Div. 146. 
N.C —^Deans v. Atlantic Coast Line 
R. Co, 67 S.E 332, 152 NC 171 
10 C J. p 333 note 76. 

4®. Ind—Chicago, I & L Ry Co 
V. Blankenship, 127 N E 209, 77 
Ind.App 225 
Xdve stock 

Where pneumonia in live slock did 
not develop until three days after de¬ 
livery, shipper was not relieved en¬ 
tirely from giving notice within rea¬ 
sonable time, and seventy-five days 
was not reasonable time.—Chicago, 
I. & L. Ry. Co V. Blankenship, 127 
NE 209, 77 IndApp. 225. 

417. Ala.—Louisville, etc, R Co. v. 

L-anders, 33 So 482, 135 Ala. 504. 
Mo.—^Hamed v. Missouri Pac R. Co, 
51 Mo App 482. 

Okl.—Chicago, etc, R Co v. Spears, 
122 P. 228, 31 Okl 469. 

48. Ind—Cleveland, etc, R Co. v. 
Hayes. 102 NE 34, 103 NE. 839, 
104 N.B 581, 181 Ind 87. 

10 C.J. p 340 note 66. 

48- Ind —Cleveland, etc., R Co. v. 
Hayes, 102 N.B. 34. 103 N.E. 839, 
104 N.E. 581, 181 Ind. 87 
50u R1—Eeasler v. Baltimore & O. 
S-' W. R Co., 203 nLApp. 61. 


to present claim based on the car¬ 
rier's delivery of live stock different 
from, and inferior to, the animals 
shipped, witlun the period fixed m 
the stipulation after removal from 
cars did not preclude recovery where 
notice of the claim was given with¬ 
out delay as soon as the negligence 
of the carrier which occasioned the 
loss was discovered, m a case in 
which an interstate shipment was 
involved—Chesapeake & O. Ry. Co 
v Rehman & Clark, 90 S E. 629, 120 
Va 71. 

(2) But the supreme court of the 
United States in commenting on the 
case of Chesapeake & O. Ry. Co. v 
Rehman & Clark, supra, and the fact 
that that case had been followed in 
the case at bar said that **the vice 
of this position IS that, in following 
its own prior decision, the court ig¬ 
nored the decision of this court to 
the contrary"—Chesapeake & O Ry. 
Co v Martin. 51 SCC 453. 458. 283 
U-S. 209, 75 LEd 983, reversing 143 
SB 629, 154 Va. 1. and Chesapeake 
& O- Ry. Co V- Martin & Porter, 
152 S.E. 335. 154 Va. 1, certiorari 
granted Chesapeake & O. Ry Co v. 
Martin. 51 S.Ct. 23, 282 US. 819, 75 
L.Bd. 732. 

44 . Ark—Eoff V. ScuUin. 179 S.W. 

663, 120 Ark. 452. 

10 aJ. p 333 note 77. 

40. US.—The St. Hubert. DC.Pa. 

m F. 362, affiimed 107 F. 727. 46 ‘ 

489 



§ 240 


CARRIERS 


13 C.J.S. 


ag^nt and was taken up at the end of the trip did 
not excuse compliance with a stipulation for the 
giving of notice of claim for damages before re¬ 
moval of auimals from place of destination or of 
delivery.51 It has been held, however, in the case 
of an interstate shipment, that the shipper is not 
bound by a stipulation requiring a claim m writing 
if he was not given opportunity to ascertain that 
such stipulation was embodied in the writing and 
knew nothing of it before his property was loaded 
and started en route.52 

e. Other Excuses 

According to some cases, failure of'the claimant to 
file claim or notice within the time fixed may be excused 
by the fact that the carrier undertook to trace the goods 
or by the fact that a duly authorized agent of the carrier 
has granted an extension of time. 

Where, as soon as he was apprised of the loss, 
the shipper called on the carrier for an explanation, 
and lime was taken by the carrier in searching for 
and tracing goods which it finally stated could not 
be foimd, such facts excuse the shipper from pre¬ 
senting a formal claim in writing, in compliance 
with the shipping contract, at an earlier date.®* 

In respect of an interstate shipment, the view has 
been taken that an extension of time for filing a 
notice of a cbim for loss or injury, granted by a 
duly authorized agent of the carrier, is valid, and 
that such an extension does not amount to a viola¬ 
tion of the interstate commerce commission's rules 


and regulations. An extension may be made by in¬ 
dorsing the same on the receipted freight bill deliv¬ 
ered to the shipper.®^ This asserted right of an 
agent to extend the time should, however, be consid¬ 
ered with the view taken m more recent cases which 
deny the power of a carrier to waive stipulations for 
notice or claim in contracts for interstate shipments, 
set forth in § 241 infra. 

As pointed out in § 241, however, it has frequently 
been held or recognized that stipulations of the t 3 rpe 
here under consideration cannot be waived in the 
case of an interstate shipment. 

§ 241. Waiver of Notice of Claim for 

Loss or Injury 

a. In'general 

> b. What amounts to waiver 

c. Time for waiver 

d. Who may waive for carrier 

e. Contractual prohibition against waiv¬ 

er 

a. In (xeneral 

As to interstate shipments, the carrier does not have 
unlimited power to waive stipulations for notice or claim. 
As to intra-state shipments, in some Jurisdictions at least 
these stipulations may be waived. 

It has frequently been held or recognized that, so 
far as interstate shipments are concerned, a stipu¬ 
lation in the shipping contract for making a written 
claim,®® a stipulation in the shipping contract 


51- Mo.—^Bilby V. Atchison, T. & S. 
F. Ry. Co.. App, 199 S.W. 1004. 

52- Tex.—Pecos, etc, R. Co. v. 
Crews, Civ App, 139 S.W. 1049. 

53- NY.—Ghormley v. Dinsmore, 51 
N.T.Super. 196, reversed on other 
grounds 53 N.Y. Super. 36. 

54. IlL—Clingan v. Cleveland, etc., 
R. Co., 184 lU-App. 202. 

55- XT S.—Georgia, F. & A. R. Co. 
V. Blish MiUmg Co., 86 SCt. 541, 
241 US. 190, 60 L.Ed 948. 

Ark.—FZusin v. Chicago, R. I. & P. 

Ry. Co. 270 S.W. 597, 16S Ark. 293. 
D.C—American Ry. Express Co v. 
Fashion Shop, 10 F.2d 909, 56 App. 
DC. 114. 

Ga —American Ry Express Co. v. 
Roberts, 111 SE. 744, 28 Ga.App. 
510, overruling American Ry. Ex¬ 
press Co. V. Bothwell, 104 S.B. 644, 
25 GaApp. 728. 

Ind.—^Herran v. Chicago & E R. Co., 
135 NE. 253, 78 Ind App. 253. 

Md-—^Bronstein v. Payne, 113 A 648, 
138 Md. 116. 

Mass.—^Metz Co. v. B. & M. R. R., 116 
N.E 475, 227 Mass. 307. 

Mmn.—Garble Mfg Co. v. Western 
Express Co., 184 N.W. 36, 149 Mmn 
467. 


N.Y.—Meyers v. Cleveland, C, C & 
St. L. R. Co, 171 NY.S. 71, 18o 
AppDiv. 453—DwoisUy v. Penn¬ 
sylvania R. Co, 289 NY S. 932, 160 
Misc. 360. 

Pa—De Angelis v American Ry Ex¬ 
press Co, 2 PaDist. & Co. 493 
RI.—Jenckes Spinning Co. v. New 
York, N. H. & H. R Co. 129 A 
815, 47 R I. 72. 

S C.—^Murray v. Atlantic Coast Dine 

R. Co., 93 SE. 387, 108 SC. 88. 
Tex.—SchaiT v. Ike Exstein & Bro., 

Civ App., 270 S.W. 589. 

Va —Chesapeake & O. Ry. Co. v. 
National Fruit Products Co, 155 

S. E 630, 155 Va 438, 72 AD.R. 
878. 

10 C.J, p 340 note 71. 

The Coipns Juris text has been 
quoted or cited with approval. 

N.Y—Meyers v. Cleveland, C, C. & 
St. D. R. Co, 171 N Y.S. 71, 73, 183 
AppDiv. 453. 

Va.—ChesapesLke & O Ry. Co v. Na¬ 
tional Fruit Products Co., 155 SB 
630, 634, 155 Va. 438. 72 A D R 878 

Custom cannot effect waiver 

In a case in which the court SLp- 
parently recognized the rule stated 
m the text, the view was expressed 
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that custom of shipper of cotton to 
delay ascertainment of shortages in 
shipments until end of busy season 
could not effect a waiver of stipula¬ 
tion for claim within period required 
by bill of lading.—^Davis v. Rodgers, 
124 SE 408, 139 Va. 618 

Even, prior to the dedsion in the 
Blish case, some state courts had de¬ 
termined that a stipulation for writ¬ 
ten claim in a contract covering an 
interstate shipment could not be 
waived —^Kemper Mill Co. v. Mis¬ 
souri Pac. Ry. Co., 186 S.W 8, 193 
Mo. App. 466—^Banaka v Missouri 
Pac. By. Co. 186 S W. 7, 193 Mo App. 
345—^Hull V. Chicago Great Western 
B Co., 185 SW. 1155, 193 Mo App. 
425. 

Anthozity of interstate commo-rce 
CO'm'mifiSion 

“It will be readily seen from the 
statement of the Interstate Com¬ 
merce Commission itself . . . that 
that Commission was clearly of the 
opinion that it had no authority to 
authorize appellant [carrier] to 
waive the stipulation in question 
[claim in writing within four months 
after delivery], same being a part of 
its traffic schedule; and if it be true 
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for notice of claim,^® or for notice of loss or in¬ 
jury,®^ cannot be waived, and that such a waiv¬ 
er would constitute an invalid discrimination, as 
shown in § 364 infra. Since the decision in 
Georgia, F. & A. R. Co. v. Blish Milling Co., 36 S. 
Ct. 541, 241 U.S. 190, 60 L.Ed. 948, some state 
courts have regarded the rule as settled that there 
cannot be a waiver of stipulations of the type here 
under consideration in the case of interstate ship- 
ments,5® but even since such decision some state 
court decisions have recognized the operative effect 
of waivers in respect of such stipulations and in the 
case of interstate shipments.®® The supreme court 


of the United States has apparently not made a defi¬ 
nite ruling as to the scope and extent of the rule 
against waiver in interstate cases, and, in a com¬ 
paratively recent case in which the Blish case was 
cited with approval and it was held that the ear¬ 
ner was not estopped to claim the benefit of a stip¬ 
ulation requiring a written claim where there had 
been a misdelivery of the properly shipped,®® the 
court said that it was unnecessary to deade whether 
or not under any circumstances the shipper may re¬ 
ly on the doctrine of estoppel to avoid the clause 
of the contract as to the time for making claim 
Prior to the decision in the Blish case it was very 


that the Interstate Commerce Com¬ 
mission had no authority to author¬ 
ize appellant to waive this stipula¬ 
tion, and if appellant, without such 
authorization, was without authority 
to waive the same, then it follows 
that, from a leg^al standpoint, there 
could be no waiver of this stipulation 
m this bill of ladmgr, either express 
or by implication; and we are in¬ 
clined to think that the Interstate 
Commerce Commission did not. as ad¬ 
mitted by it, have the authority to 
empower appellant, as an interstate 
commerce carrier, to do that which, 
under the acts of Congress, appel¬ 
lant was forbidden to do.”—^Houston 
E. & W. T. Ry. Co. v. Houston Pack¬ 
ing Co., Tex.Civ.App., 203 S.W. 1140, 
1144. 

Conversion of goods by carrier 
The rule stated in the text was 
recognized as applicable in cases in 
which the goods are converted by the 
carrier—Georgia, etc, R. Co. v, Blish 
Milling Co., 36 S Ct. 541, 241 XT S 190, 
affirming on other grounds 82 S,B. 
784, 15 Ga.App. 142. 

sa Colo.—Atchison, T. & S. P. Ry. 
Co. V. Miller, 163 P. 836, 63 Colo. 
46 

Mo—O’Briant v. Pryor, App, 195 S 
W. 759—^Johnson v. Missouri Pac 
Ry. Co., App., 187 S.W. 282— 
Thompson v. Atchison, T. & S. P. 
R Co, App., 185 SW. 1145. 

SC—^Dean v. Southern Ry. Co., 91 
8 B 1042, 107 S.C. 25. 

Idve stock 

Verbal notice of injury to live 
stock given to a clerk in office of 
delivering carrier was not a waiver 
of origrinal carrier's stipulation re¬ 
quiring written notice of claim — 
Bryan v. Louisville & N. R Co., 93 
S.E 750, 174 N.C. 177. 

57- Mo.—Donoho v. Missouri Pac. 
Ry. Co., 187 S.W. 141, 193 Mo.App. 
610 

Okl—Chicago, R I. & P. Ry. Co. v. 
Brockmeier, 168 P. 1011, 66 Okl. 
280—Chicago. R. I. & P, Ry. Co v. 
Gray. 165 P 157, 65 OkL 181—Chi¬ 
cago, R. I. & P. Ry. Co. V. Parsons, 
162 P. 955, 62 OkL 290. 


sa Ga—American Ry. Express Co 
V. Roberts, 111 S.E. 744. 28 Ga. 
App. 510. 

Md.—^Bronstein v. Payne, 113 A- 648, 
138 Md. 116. 

Mass—^Metz Co. v. Boston & M. R 
R, 116 lSr.E. 475, 227 Mass 307. 
OkL—Chicago, R. L & P. Ry. Co. 

V. Gray. 165 P. 157, 65 OkL 181. 

10 C.J. p 340 note 73. 

59. Waiver has been recognized or 
upheld 

(1) As to requirement of claim in 
writing. 

Ark—American Railway Express Co 
V. Thompson, 43 8 W 2d 750, 184 
Ark. 898—Wells Pargo & Co. Ex¬ 
press v. Townsend & Freeman Co, 
204 S.W. 417, 134 Ark. 560. 

Miss.—Bernstein v. Yazoo & M. V. 

R. Co., 77 So. 146, 116 Miss. 682. 

N C.—^Reynolds v. Adams Express 
Co., 90 S E. 510, 172 N C. 487, Ann 
Cas 1918G 1071, error dismissed 

Adams Express Co. v. Reynolds, 39 
set. 183, 248 U.S. 548, 63 L.Ed. 
416. 

(2) AlS to notice of claim. 

Ark.—Rouw Co. v- St, Louis-San 
Francisco Ry. Co, 290 S.W. 936, 
172 Ark. 881. 

Miss.—^Illinois Cent. R. Co. v. Bauer, 
75 So. 376, 114 Miss. 516. 

(3) As to time for giving written 
notice of claim.—New Orleans & N. 
E. R. Co. V, Wood, 73 So. 615, 112 
Miss. 614. 

(4) As to notice of loss or dam¬ 
age,—^Bush V. Curry, 199 S.W. 375, 
131 Ark. 237. 

(5) Apparently also, as to verifica¬ 
tion of written claim by shipper or 
his agent.—Slider v. Pere Marquette 
R. Co, 161 N.W, 961, 194 Mich. 581. 

View that stipulatioxL xoay be waived 
The view was expressed in a syl¬ 
labus by the court, m a case involv¬ 
ing an interstate shipment, that a 
carrier may waive the benefit of a 
limitation as to presentation of Writ¬ 
ten claim by express agrreement or 
inconsistent conduct, but it was held 
that in the case mvolved there was 
not a waiver.—Kahn v. American 
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Railway Express Co., 106 SB. 126, 
88 WVa. 17. 

60. U.S—Chesapeake & O. Ry. Co 
V. MarUn, 51 S Ct. 453, 283 US. 
209, 75 LEd. 983, reversing 143 S 
E. 629, 154 Va. 1, and Chesapeake 
& O. Ry. Co. V. Martin & Porter. 
152 SB. 335, 154 Va 1, certiorari 
granted Chesapeake & O Ry Co v. 
Martin. 51 S.Ct. 23. 282 U S. 819, 75 
LEd. 732. 

Delivezy contzaxy to instructions 
The fact that delivery was made 
contrary to instructions, due to the 
misunderstanding or negligence of 
the carrier, cannot be set up as an 
estoppel against the claim of a fail¬ 
ure to comply with the requirement 
of a provision of the contract that 
a written claim shall be made within 
a specified time.—Chesapeake & O. 
Ry. Co. V. Martin. 51 S.Ct 453. 283 U. 
S. 209, 75 L Ed. 983, reversing 143 S 
E. 629, 154 Va. 1, and Chesapeake & 
O. Ry. Co. V. Martin & Porter, 152 
S.E. 335, 154 Va 1, certiorari granted 
Chesapeake & O Ry. Co. v. Martin, 
51 S.Ct. 23, 282 U S. 819, 75 L.Ed 732 

el. U S.—Chesapeake & O Ry. Co. 
V- Martin, supra. 

Pacts ixLsafficieut to show waiver 
With regard to a requirement for 
a demand or claim in writing within 
a specified time, the court considered 
certain circumstances relied on by 
the shipper to show a waiver and 
held that such circumstances were 
inadequate to show a waiver by the 
carrier of written notice required by 
the contract —Southern Pac Co v. 
Stewart, Ariz., 39 SCI 139. 248 US. 
446, 63 L.Ed. 350, revcising 233 F. 
956, 147 C.CA. 630, in which error is 
dismissed 38 S Ct. 130, 245 US 359, 
62 L Ed 345. rehearing granted 38 
S Ct. 203, 254 U S. 562. 62 L Ed. 472. 

Estoppd 

(1) In a case in which it does not 
appear whether the shipment was 
interstate or mtra-state, it was held 
that, while the carrier could not 
waive the provision of the contract 
for making a written claim within 
a specified time, it was estopped to 
set up, m a suit by the shipper, the 
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generally held 1)oth in respect o£ intra-state and in¬ 
terstate shipments that the provision was for the 
benefit of the carrier and might be waived,in 
which case the action could not be defeated because 
of such omission.®^ This principle still applies, in 
some jurisdictions at least, so far as intra-state 
shipments are concerned.®^ 

It has been stated broadly that the carrier, in or¬ 
der to avail itself of stipulations of this nature, 
must show that it has done nothing to mislead the 
shipper or cause him to believe that he has waived 
the requirement.®® 

b. What Amoimts to Waiver 

(1) In general 

(2) Failure to object to oral notice or 

claim 

(3) Failure to object for want of verifi¬ 

cation 

(4) Rejecting claims or grounds other 

than want of, or defect in, notice 

or claim 


13 C.J.S. 

(5) Misleading claimant as to necessity 
of notice or claim 

(6) Other acts or conduct 

(1) In General 

Waiver, if permissibie, may be express or implied 
from condact. 

The waiver need not be and seldom is express, 
but may be implied from the conduct of the car¬ 
rier.®® It has been held, however, that, if waiver 
by conduct is relied on, it must appear that the 
shipper was caused to occupy a more disadvanta¬ 
geous position than he would have occupied but for 
that conduct;®*^ in other words the conduct of the 
carrier must have misled claimant to his detriment 
or prejudice.®® 

Where the requirement as to making a claim for 
damages within the time and in the manner speci¬ 
fied can be waived, it may be waived by failing to 
object to the form of a defective notice, or by en¬ 
tertaining and proceeding to consider and negotiate 
with reference to the claim,®® but it has been held 


fact that written claim had not heen 
filed within the time fixed where it 
had prevented the shipper from filing- 
the claim by informmg him that the 
consignee, and not the shipper, was” 
the proper person to file the claim.— 
Pope V. American Ry. Express Co., 
110 SE 514, 28 GauApp. 190. 

<2> In the case of an interstate 
shipment, it has been held that a 
carrier may be estopped from assert¬ 
ing the insufficiency of a claim which 
the carrier has treated, and acted on, 
as sufficient.—S Li Jones & Co. v. 
Davis, 223 P. 560, 65 Cal.App. 164. 

(3) In a case in which the view 
was apparently taken that the stipu¬ 
lation for wiitten claim did not ap¬ 
ply, there are intimations that if 
claimant was induced by the car¬ 
rier to, withhold claim, the latter 
could not take advantage of a failure 
to file m time—Baltimore & O. R 
Co. V. Fish & Lybarger Co, 155 N.E 
508, 23 Ohio App. 179. 

G2. Md—^Bronstein v. Payne, 113 A. 

648, 138 Md 116. 

K.C —Schloss-Bear-Davis Co. v. 

Louisville & N R. Co, 88 S.E. 476, 

171 N.C. 350. 

10 C.J. p 340 note 76. 

Bnii-nCT of inteirstate commerce com¬ 
mission 

In one of the earlier cases mvolv- 
mg an interstate shipment, in which 
it was held that the written notice of 
claim for damages could be waived. 
It was also held that the ruling of 
the interstate commerce commission 
No. 456 dealing with the form of 
written notice did not show that 


there could not be a waiver — 
Schloss-Bear-Davis Co v. Louisville 
& N. R. Cq, 88 SB 476, 171 NC 350 
63- Mo.—Blackmer, etc.. Pipe Co. v 
Mobile, etc, R Co, 119 SW 1, 137 
Mo App. 479—Summers v. Wabash 
R Co, 79 SW. 481, 114 Mo App 
452, appeal dismissed 26 S Ct. 745, 
199 U S 610, 50 L Ed. 332. 

10 C.J, p 340 note 76. 

G4u Ga —Heath v. Sandersville R 
Co.. 98 S.E. 92. 23 GaApp. 255. 
Mich —Ithaca Roller Mills v. Ann 
Arbor R Co., 163 N.W. 934, 197 
Mich, 440. 

Mmn—E. L. Welch Co. v. Chicago, 
M. & St, P Ry. Co, 175 N.W. 100, 
144 Mmn. 471 

Mo.—Schade v. Missouri Pac. R. Co, 
221 S W. 146, 204 Mo App. 88—Hull 
V. Chicago Great Western R Co., 
185 SW. 1155, 193 Mo App 425. 

10 C J. p 340 note 76, p 341 note 78 

65- Miss —^Dasky v. Southern Ex¬ 
press Co., 45 So. 869, 92 Miss. 268. 

66 . Okl—St. Louis, etc, R. Co. v. 

Ladd, 124 P 461, 33 Okl. 160. 

10 C J. p 341 note 80. 

Care of property after injury 

Requirement in contract of ship¬ 
ment of horse for written notice of 
claim within thirty days was waived, 
where earner's agents had actual 
notice of accident and circumstances, 
and the carrier sent a veterinarian 
to treat the horse —^Reynolds v. 
Adams Express Co., 90 S.E 510, 172 
N.C. 487. AnnCas.l918C 1071, error 
dismissed Adams Exp. Co v. Reyn¬ 
olds, 39 set. 183, 248 US. 548, 63 L 
Ed. 416. 


67- Ga—^Lynch v. Southern Express 
Co, 90 SE. 655, 18 GaApp. 761, 
conforming to answers to certified 
questions 90 S E 527, 146 Ga. 68. 

10 C J. p 341 note 81. 

66 . S C.—^Manning Oil Mill v. North¬ 
western R. Co. of South Carolina, 
105 S E 343, 115 S C. 224. 

Tex—^International & G. N. R Co. v. 
Hudson, Civ.App., 188 S.W. 277. 

Denial of liability 

Railroad company, did not waive 
its right to written claim for dam¬ 
ages provided for by bill of lading, 
where it denied liability for such 
damages, and did nothing to mislead 
the shipper to its detriment or preju¬ 
dice—^Manning Oil Mill v. North¬ 
western R Co. of South Carolina, 105 
SJS. 343, 115 S.C. 224. 

ZTotice of injury 

I In view of the fact that waiver Is 
founded largely on the doctrine of 
estoppel, the conduct of the carrier 
must have misled claimant and pre¬ 
vented him from giving notice as to 
injury to live stock requiied by the 
contract, in order that such conduct 
may constitute a waiver —^Interna¬ 
tional & G N R Co. V. Hudson, Tex. 
Civ.App., 188 S W. 277. 

69- Iowa —E H. Emery & Co. v. 
Wabash R. Co., 166 N.W. 600. 183 
Iowa 687. 

Miss—^Illinois Cent. R. Co v. Bauer, 
75 So. 376, 114 Miss. 516. 

10 C J. p 341 note 83. 

Facts not presenting case of waiver 
Utah—^Baird v. Denver & R G. R< 
Co., 162 P. 79, 49 Utah 58. 
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that the mere receipt and investigation of a written 
claim which is not filed in time does not necessa¬ 
rily constitute a waiver.*^® A waiver of the benefit 
of a stipulation for written claim may not be predi¬ 
cated on conduct which neither admits liability nor 
denies it, on receipt of oral notice of loss after ex¬ 
piration of the time fixed, where the carrier later 
invokes the protection of the stipulation on dis¬ 
closure of the fact of loss, the time, and the sur¬ 
rounding circumstances.^^ 

(2) Failure to Object to Oral Notice or 

Claim 

Waiver of requirement that claim shall be In writing 
may be effected by the carrier's receiving, and acting on, 
an oral claim without objection. 

Where a waiver is permissible, a carrier by ac¬ 
cepting a verbal claim for loss or injury without 
protest, and by undertaking to deal with the claim, 
thereby waives the requirement in the contract of 
shipment that claims shall be in writing ,72 and a 
like rule applies to a failure to object to an oral 
notice of claim for damage.72 

(3) Failure to Object for Want of Verifica¬ 

tion 

Want of veriftcation of a claim may be waived by re¬ 


ceiving, and acting on, an unverified claim without ob¬ 
jection to absence of verification. 

Where waiver is permissible, failure to object 
to a claim for want of verification in accordance 
with the contract of shipment, and entering into ne¬ 
gotiations for a settlement thereof,^^ or investi¬ 
gating the merits of the claim,7® or a direct denial 
of liability for the loss or injury sustained,^® 
amounts to a waiver of an objection on the ground 
that the claim was not verified. 

(4) Rejecting Claims or Grounds Other than 
Want of, or Defect in. Notice or 
Claim 

Rejection of a claim on a particular ground ordinarily 
is a waiver of other grounds of objection not asserted by 
the carrier. 

Where waiver is permissible, the rejection of a 
claim on grounds other than noncompliance or an 
insufficient compliance with a contractual require¬ 
ment that notice of claim for loss or injury shall 
be g^ven or claim made operates as a waiver of the 
contractual requirement.77 In other words, where 
the carrier states a specific ground of objection, 
any other objection which it could have made is 
waived.78 There is not a waiver, however, where 
claimant was not induced to delay action or to act 
to his injury by the conduct of the carrier.79 


70. Ill—^Pennsylvania Co. v. M. 
Piowaty & Sons, 207 IllApp 176 

71. WVa.—Kahn v, American Rail¬ 
way Kxpress Co, 106 S E. 126, 8S 
WVa. 17. 

72. Cal.—^Bliss V. Southern Paa Co., 
172 P, 760, 36 Cal.App. 536. 

Miss—^Bernstein v. Yazoo & M, V. 

R Co. 77 So 146, 116 Miss. 382, 

10 C J p 341 note 85, 

The Corpus JTuxis text has been 
cited with approval in The Henry S. 
Grove, DC Wash. 292 P. 502, 505, 

Goods lost m transit 
Where carrier made an investiga¬ 
tion on verbal notice, reported to | 
claimant that failure to deliver was 
due to negligence of carrier's agent, 
and led claimant to believe that there 
was no necessity for written notice, 
there was a waiver of stipulation for 
written claim.—^American Railway 
Bxpress Co v. Thompson, 43 S W 2d 
750. 184 Ark. 898. 

Investigation and suggestions or cUU 
rections as to care of property 
The nght to written notice of dam¬ 
ages IS waived if after receiving less 
formal notice, the earner proceeds 
to investigate the damage suffered 
and makes suggestions, or gives di¬ 
rections as to the care or disposition 
of the damaged property—^Bliss v. 
Southern Pac. Co., 172 P. 760, 36 
CalApp. 536. 


73. Ga—^Heath v Sandersville R 
Co., 98 SE 92, 23 Ga.App 255. 
Injury to 

Where, m an action for injuries 
to a jack shipped, plaintiff called 
the attention of defendant's agent to 
the condition of the animal when 
unloaded at destination, and such 
agent suggested that a named vetei^ 
inary be called, a written notice of 
claim for damage was waived — 
Schade v. Missouri Pac. R. Co., 221 
SW- 146, 204 MoApp. 88. 

74u Mich—Soper v. Pontiac, etc, R 
Co, 71 NW. 853, 113 Mich 443. 

Mi&s—^Williams v. Yazoo, etc, R 
Co, 46 So 399. 98 Miss. 77—^TUi- 
nois Cent R. Co. v. Bogaid, 27 So 
879. 78 Miss. 11. 

Mo—Summers v. Wabash R Co, 79 
SW. 481, 114 MoApp. 453, appeal 
dismissed 26 S Ct. 745. 199 U.S 610, 
50 DEd 332. 

75. Mo—^Farpaers’Bank V St Louis, 
etc.. R Co, 95 S.W. 286, 119 Mo 
App. 1—^Bushnell v Wabash R Co, 
94 SW. 1001. 118 Mo.App. 618 

76- Mo —^Ingwersen v. St. Louis, 
etc, R, Co., 92 S.W. 357, 116 Mo 
App. 139. 

77- Ga.—^Posl V. Atlantic Coast Line 
R Co., 76 S.B 45, 138 Ga. 763 

10 C-J p 342 note 91. 

Idve stock 

Carrier, by treating claim of ship¬ 
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per of hogs for shrinkage as filed in 
time and being foimally sufficient- 
denying liability on the merits, waiv¬ 
ed formal compliance with provision 
of contract of shipment requiring 
written notice of claims for damages 
within ten days—Hull v. Chicago 
Great Western R. Co., 185 S.W 1155, 
193 Mo-App. 425. 

Reteutiou of ciaiwi and. rejection, oil 
distinct grounds 

Although the shipper did not make 
a claim for damages to goods ship¬ 
ped over its railroad within the time 
provided by the bill of lading, where 
the claim hied was retained by de¬ 
fendant almost a year without pro¬ 
test, and defendant placed its re¬ 
fusal to adjust on distinct grounds. 
It waived the right to insist, after 
plaintiff had incurred the expense of 
litigation, on another defense that 
the claim was not filed withm such 
time —Ithaca Roller Mills v Ann 
Arbor R. Co, 163 HW. 934, 197 Mich. 
440 

TBl Jnd.—Cleveland, etc, R. Co v. 
Heath, 53 KE. 198, 22 IndApp. 47. 

79L D.S—^The Texas Miaru. CC.AN. 
Y, 13 F.2d 538, certiorari denied 
Lamborn v. The Texas Maru, 47 
S.Ct. 244, 273 U.S 736, 71 LEd. 
866 

Ga—^Lynch v Southern Express Co., 
90 SJS. 655, 18 Ga.App. 761, con- 
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(5) Misleading Claimant as to Necessity of 

Notice or Qaim 

In general, conduct of the carrier which misleads 
the claimant as to the necessity of giving notice consti< 
tutes a waiver. 

Where waiver is permissible, and the acts of 
the carrier are such as to mislead the owner of the 
goods as to the necessity of giving notice, it must 
be considered to have waived notice.80 Even though 
the act of the earner was unintentional, it cannot 
claim through the very acts which misled the own- 
er.^i 

(6) Other Acts or Conduct 

Waiver may be effected by acts of the carrier or Its 
attorney on the trial of the action based on the claim in 
question. Correspondence between the carrier and the 
claimant relative to the claim or the knowledge of the 
existence of a possible claim, on the part of the carrier’s 
representative, does not necessarily constitute a waiver. 

Where waiver is permissible, the requirement of 
notice is waived where in an action for damages 
caused by delay defendant moves for a nonsuit, and 
failure to give the required notice is not made a 
ground of the motion.*^ Likewise a provision for 
notice of claim may be waived by express state¬ 
ment of the attorney for defendant carrier at the 
trial of the action based on the claim.*^ Where 
the carrier included in his statement of defense the 
alleged failure of claimant to make claim in writing 
in accordance with contract stipulation and facts 
as to the time of making claim were developed 
in the evidence, there was not a waiver of the stip¬ 
ulation on the part of the carrier.*^ 

Where the routing in a shipper’s receipt is deviat¬ 
ed from by the fault of an initial carrier, it cannot 
take advantage of a stipulation in the bill of lading 
concerning the time for giving notice of a claim 
for damages or valuation of property in cage of 
loss.ss 

A letter from the claim agent of the carrier, 
written soon after the shipment was lost, admit¬ 
ting the loss and directing the shipper to replace 
the shipment at the carrier’s expense is a waiver 
of a stipulation for written claim.*® Sending a 


letter by the agent of the carrier to the shipper after 
his failure to file notice of claim within the requir¬ 
ed time, which does no more than show a possible 
willingness to treat with the shipper after receiv¬ 
ing and examining papers asked for, does not 
amount to a waiver of the requirement of notice.*^ 

The act of the carrier in sending out tracers for 
a lost shipment after its exemption from liability 
has attached under a provision of the bill of lading 
requiring written claim for loss within a specified 
time is not a waiver of the exemption.** 

Mere knowledge on the part of the claim agent 
of a railway company that the shipper claimed dam¬ 
ages for injuries to his cattle, unaccompanied by 
any act on the part of the claim agent looking to 
the adjustment of the loss, is not sufficient to con¬ 
stitute a waiver of the stipulation requiring the 
claim to be made in writing within a prescribed 
time.*® The mere fact that defendant’s veterinary 
surgeon examined stock transported and reported 
the result of his examination to one of defendant s 
officers is not enough to warrant a reasonable in¬ 
ference of the waiver of the stipulation requiring 
notice.*® 

Where, in an action against a carrier of live stock 
for shrinkage and loss by decline in the market by 
delay in transportation, the parties by stipulataon 
fixed the loss by decline in market and the loss 
from shrinkage, and agreed that the shipment was 
under a special contract limiting the liability of the 
carrier, and that the condition of the stock was 
poor when it arrived at destination too late for the 
market on the day of arrival, the stipulation was 
held not a waiver of notice by the shipper of loss 
from shrinkage.®! 

c. Time for Waiver 

There is authority both in support of and also against 
the view that the acts constituting the alleged waiver 
must occur before the time limited for compliance with 
the stipulation has expired. 

In a number of decisions it is held that acts re¬ 
lied on to constitute a waiver of a contractual re¬ 


forming: to answers to certified 
questions 90 S£j 527, 146 Ga. 68. 

80. NT—^Marrus v. New Haven 
Steamboat Co, 62 N.Y S. 474. 30 
Misc. 421, reversing: 60 N.Y.S. 994 

10 C J. p 342 note 94. 

81. N.T.—^Marrus v. New Haven 
Steamboat Co., 62 NY.S. 474, 30 
Misc. 421, reversing: 60 NT.S. 994. 

82. N.Y.—^Richardson v. New York 
Cent., etc., R Co.. 106 N.Y.S. 702. 
122 APP-Biv. 120. 


88 - Ark.—Rouw Co. v. St. Ijouis- 
Sau Francisco Ry. Co., 200 S.W. 
936, 172 Ark. 881. 

84- Va.—Chesapeake & O. Ry. Co. v. 
National Fruit Products Co, 155 
S.B. 630, 155 Va. 438, 72 A-H,R. 
878. 

85- IIJ.—Watson v Missouri Pac. R. 
Co, 187 IlLApp 220. 

86 - Ark—Wells Farg:o & Co. Ex¬ 
press v. Townsend & Freeman Co., 
204 S,W. 417. 134 Ark. 660. 
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87- Va—Atlantic Coast Line R. Co. 
V. Bryan. 65 S.E. 30, 109 Va. 523 

88 - Va —Old Dominion SS. Co. v. 
Flanary, 69 S E. 1107, 111 Va 816. 

10 C.J. p 342 note 1. 

89- Ark.—St. Louis, etc, R. Co v. 
Shepherd, 168 SW. 137. 113 Ark. 

'248. 

90l S C.—Crawford v. Southern R. 

Co.. 86 SE. 19. 101 SC. 522. 

91- Mo—^Riddler v, Missouri Pac R. 

Co. 171 SW. 632, 184 MoApp. 709. 
> 10 C.J. p 343 note 4. 
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quirement as to notice must occur before the ex¬ 
piration of the time limited for giving notice; oth¬ 
erwise they do not amount to a waiver.®^ The 
weight of authority, however, is to the contrary,® ^ 
the view being taken that “it is inconsistent with the 
claim of immunity from liability that it should rec¬ 
ognize any obligation to the plaintiff after the ex¬ 
piration” of the time limited for presenting the 
notice.®^ 

d. Who May Waive for Carrier 

In general, agents authorized to receive, on behalf of 
the carrier, claims for damages may, under certain cir¬ 
cumstances, waive stipulations here under consideration 
if waiver is otherwise permissible. 

Where waiver is permissible in general, agents 
authorized to receive claims or notice for damages 
have power to waive compliance by acts or conduct 
reasonably calculated to induce the shipper to be¬ 
lieve that written notice would not be reqmred.®® 
There is authority for the view that a station agent 
without express authority has no power to waive a 
stipulation in a contract of shipment requiring no¬ 
tice of claim for loss or damages,®® and, in the 
case of an interstate shipment, the right of an agent 
of the delivering carrier to w’aive by his conduct, 
m connection with the fact that he had oral notice 
of the claim, a verified written claim has been de¬ 
nied.®^ 

In case of connecting carriers, it has been held 

92. Mum.—Gamble-Robinson Commn. 

Co. V. Northern Pac R, Co., 137 

NW. 19, 119 Mmn. 40. 

10 C J. p 343 note 5 

Interstate shipment 

<1) In a case involving an inter¬ 
state shipment, in which the court 
apparently took the view that in any 
event the carrier could not waive 
the requirement that a claim in writ- 
mg, verified by the shipper or his 
agent, should be made within a 
specified time, it was held that where 
a claim was presented long after 
the period specified, the fact that 
the carrier, investigated the claim 
and rejected it without ohjectmg to 
want of verification was not a waiv- 
ei of such provision of the contract. 

—Herran v. Chicago & S. R. Co., 135 
NB 253, 78 Ind App. 253. 

(2) Where defense of failure to 
present claim within time specified 
m shipping contract covering inter¬ 
state shipment was complete when 
loss of goods through wrongful de- 
hvery was first brought to attention 
of road, road could not waive it by 
mvestigatmg claim and rejectmg it 
on ground different than that of fail¬ 
ure to give notice—^Harelson v. St. 

Louis & S. F. R. Co., Mo.App, 191 
SW. 1068 

93. Mich.—^Ithaca Roller MiUs v. 


that the terminal carrier does not have power as 
agent of the initial carrier to bind the initial car¬ 
rier by a custom or agreement waiving a stipula¬ 
tion that notice of claim be filed within a certain 
time.®® 

e. Contractual ProMbition against Waiver 

A provision of the shipping contract that no agent 
of the carrier may waive any of its provisions applies 
to a stipulation for notice of claim. 

A provision in a shipping contract that no agent 
of the carrier shall have power to waive any of its 
provisions is valid,®® and under a provision of this 
character it has been held or recognized that no 
agent of the carrier has power to waive a require¬ 
ment that notice of claim for damages shall be 
givcn.i There is authority for the view, however, 
that an agent authorized to receive notice may 
waive notice even though there is a stipulation at¬ 
tempting to limit the authority of the agent with 
regard to waiver.^ Furthermore it seems that the 
unauthorized act of the agent in assuming to waive 
a requirement of this nature may be ratified by the 
carrier in a case in which waiver is permissible 
generally.® 

§ 242- Contractual Lrimitations as to Time of 
Bringing Suit 

a. In general 

b. Constitutional or statutory provisions 

rier of live stock shipped in mter- 
state commerce under limited liabil¬ 
ity live stock contract, on through 
bill of lading, could not waive, by 
his conduct, a provision of bill of 
lading requirmg verified written 
claim for damages to be delivered 
to freight claim agent of initial car¬ 
rier within five days —Meyers v. 
Cleveland, C.. C. & St L R. Co. 171 
NT.S 71. 183 AppDiv. 453. 

98. Custom and agreement between 
consignee of cotton and terminal car¬ 
rier that claims for loss should not 
be filed until end of the cotton year 
were not elLcctual as waiver of stip¬ 
ulation m bill of lading as to time 
of filing claim of loss as between 
shipper and initial carrier.—^Itogers 
\& Co. V. ISast Carolma Ry., 118 SJS 
885. 186 N C. 86 

V. St Louis & S 
F. R. Co., Okl. 203 F. 971. 122 C. 
C.A. 273. 

1- U.S—Clegg V. St. Louis & S. F. 
R. Co, supra. 

Kan.—^M issoum*!, etc., R. Co v. Kirk- 
ham, 65 P. 261, 63 Kan. 255 
Mo.—^McFlvain v. St Louis, etc., R. 

Co. App-, 180 S.W. 1018. 

9. Ark—Bush v. Curry, 199 SW- 
375, 131 Ark. 237. 

3. Mo.—^McFlvain v. St. Louis, etc., 
R. Co. App., 180 SW. 1018. 


Ann Arbor R. Co., 163 N.W. 934, 
197 Mich. 440. 

10 C J. p 343 note 7. 

94. NY—Cheney Piano Co. v. New 
York Cent, etc., R Co., 148 NY. 
S. 108. 86 Misc. 157. 161. 

95- Ark.—Buslf v. Curry, 199 SW 
375, 131 Ark. 237, 

Ky —Howard v. Illinois Cent. R 
Co., 171 S.W. 442, 161 Ky. 788 
The agent of a delivering carrier 
in an interstate shipment of cattle 
was the agent of the initial carrier 
for purposes of delivery, and could 
waive notice of injury required by 
hill of lading issued by initial ear¬ 
ner —^Baltimore &. Ohio R. Co. v. 
Leach, 191 SW. 310, 173 Ky. 452, re¬ 
versed on the grrounds that a ship¬ 
per must comply with a stipulation 
requirmg claim to be made in writ¬ 
ing 39 set. 254, 249 XJ S 217, 63 L. 
Ed. 470. 

96. Okl —^Missouri, etc., R. Co. v. 
Davis, 104 P. 37. 24 Okl. 677. 24 
L.R.A,N.S, 866—SL Louis, etc, R 
Co. V. Phillips. 87 P. 470. 17 Okl. 
284, 280 

10 C.J. p 343 note IL 
97- NY.—^Meyers v Cleveland. C, C 
& St I/. R Co., 171 N Y.S. 71, 183 
App Div 453. 

Iklve stock 

Live stock agent of delivering car- 
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a. la Geaeral 

In general a provision in a contract of shipment lim- 
tmg the period in which action may be brought is 
/alid and binding even though the period is less than 
Lhat fixed by the statute of limitations. 

In the absence of constitutional or statutory pro- 
iibition, it IS usually held or recognized that it is 
competent for the parties to a contract of shipment 
to agree on a limitation of time^ shorter than the 
statutory period,® within which action for breach of 
the contract shall be brought, and such a limitation 
will be enforced if reasonable, although there is 
some authority to the contrary.® 


Stipulations of this character are not opposed to 
public policy,7 and do not operate as a restriction on 
the common-law liability of the earner.® In respect 
of an intra-state shipment however, it has been 
held that a stipulation of the type here considered 
is not bindmg on a claimant unless there was a 
consideration therefor, either in a reduction in 
rate or some other special mducement.® 

Broadly speaking, a valid and binding stipulation 
of the type here under consideration takes the place 
of the statute of limitations^® and is governed by 
the same rules.^l In order to be effective the limi¬ 
tation must be reasonable and it has been said 


ft. TJS—XT. S. V. Seaboard Air Ijine 
Ky. Co., CC.AVa., 22 F-2d 113— 
The Eldndge, I>.C.Wash., 295 P. 
696—^The Turret! Crown, D.G.Va., 
275 P. 961, affirmed, C.CAl., 284 P. 
439, certiorari denied 43 S Ct- 520, 
262 U.S. 742, 67 LBd. 1210 
Ga—Golden Live Stock Co. v. Hmes. 
107 SB, 361, 26 GaApp. 751— 

Cherokee Sawmill Co. v. Nashville 
C. & St Lu Ry., 91 S E. 790, 19 Ga. 
App. 475 

Lia.—John Bonura & Co. v. Southern 
Pac. Co., 2 La App. 4. 

Me—Mason v. Maine Cent. R. Co., 
110 A. 425. 119 Me. 195. 

Mo—^Thompson v. Atchison, T. & S 
P. R. Co., App., 185 SW. 1145. 
NY.—^Brewster v. Davis, 202 N.Y.S. 
574, 207 App Div. 461—^Robert Rein¬ 
er, Inc, V. Hamburg-American 
Line, 260 N.Y.S. 498, 145 Misc. 592 
— clones V. Cunard S. S. Co., 257 
N.YS. 786, 144 Misc. 336, reversed 
on other grounds 263 N.Y.S. 769, 
238 App.Div. 172—Jennings v. Bar¬ 
rett, 194 N.Y.S. 679 
N C —Skyland Hosiery Co v. Ameri¬ 
can Ry. Express Co., 120 S.E. 228,1 
186 N.C. 556. 114 S E. 823, 184 N.C 
478 

10 C J. p 344 note 16. 

The text of Corpus Juris has been 
cited with approval in J. Aron & Co., 
Inc., V. Panama R. Co., 175 N.E. 273, 
274, 255 N.Y. 513. 

Awifkii^-meiLts to petition 
Where petition against initial ear¬ 
ner for conversion of goods by de¬ 
livering carrier was amended, so as 
to change the cause of action from 
tort to contract, more than two years 
and one day after delivery of goods, 
within which bill of lading reguired 
actions to be brought, to claim dam¬ 
ages for breach of contract, it was 
barred by limitation—^Illinois Cent. 
R Co. V. Stimson, 268 S.W. 835, 207 
Ky. 78. 

Government hiU of i-^^ng 

(1) Government bill of lading cov¬ 
ering intra-state shipment providing 
that, unless otherwise specifically 
provided therein, it was subject to 
same rules and conditions as govern 


commercial shipments under car¬ 
rier’s usual forms, mcorporated as 
condition thereof a provision of car¬ 
rier’s usual bill of lading requiring 
suits for loss, damage^ or delay to 
be instituted withm two years and 
one day after delivery of the prop¬ 
erty, or after a reasonable time for 
delivery has elapsed, in the absence 
of any contrary provision therein.— 
XJ. S. V. Seaboard Air Lme Ry. Co.. 
C.CAuVa., 22 P.2d 113. 

(2) Such provision of the carrier’s 
usual bill of lading was valid where 
It covered an mtra-state shipment 
made before the enactment of the 
federal Transportation Act of 1920. 
—U. S. r. Seaboard Air Line Ry. 
Co., supra. 

StipulatioiL construed 

In a bill of ladmg providing that, 
“except where the loss, damage, or 
injury complamed of is due to de¬ 
lay or liamage while being loaded or 
unloaded, or damage m transit by 
carelessness or negligence, as con¬ 
dition precedent to i;ecovery, claims 
must be made m writing to the ong- 
inatmg or delivermg carrier within 
six months after delivery of the 
property, or, m case of failure to 
make delivery, then within six 
months after reasonable time for de¬ 
livery has elapsed, and suit for loss, 
damage, or delay shall be instituted 
within two years and one day after 
delivery of the property, or, in casej 
of a failure to make delivery, then, 
within two years and one day after 
a reasonable time for delivery has 
elapsed,” the exception m the bill as 
to damage to property m transit ap¬ 
plies only to the notice in writing of 
the claim required to be given lb the 
originating or delivering earner, and 
does not relate to the time in which 
suit must be commenced.—Parr v 
St. Louis Southwestern Ry. Co., 243 
SW. 800. 154 Ark 

5- N.C—Winstead v. East Carolina 
Ry., 118 S.E. 887, 186 N C. 58—Dix¬ 
on V. Davis, 114 SE 8, 184 N.C. 
207—Thigpen v. East Carolina Ry., 
113 S.B. 562, 184 N a 33. 
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Ohio—Gatton v. XT- S. Exp. Co., 14 
Ohio Cir.Ct.N.S, 125. 

10 C J. p 344 note 16. 

Statutory authoxizatioiL 

The right of the carrier to provide 
for such a limitation does not de¬ 
pend on statutory authorization — 
New York Cent R Co v. Lazarus, 
C C.A ,N Y. 278 P. 900, reversing, D. 
C, Lazarus v. New York Cent. R. R, 
271 P. 93. 

6- Ky.—Adams Express Co. v. Walk¬ 
er, 83 SW. 106, 119 Ky. 121, 26 
KyL. 1025, 67 LRA 412. 

10 C J. p 344 note 17. 

7- XT S —^The Turrett Crown. D C 
Va, 275 P. 961, affirmed. CCA. 
284 P. 439, certiorari denied 43 S 
Ct. 520. 262 XT.S. 742, 67 LEd. 
1210. 

! Colo —Atchison, eta, R Co v. Bald¬ 
win, 128 P. 449, 53 Colo 416. 

La—^John Bonuia & Co. v. Southern 
Paa Co., 2 La App. 4. 

Ohio—Gatton v. IT S Exp. Co, 14 
Ohio CirCtN.S., 125. 

8- Tex.—Gulf, etc, R Co v. Tra- 
wick, 4 SW. 567, 68 Tex. 314, 2 
AmS.R. 494 

10 C.J. p 344 note 22. 

9- Mo—^Peters v. A.merican Ry. Ex¬ 
press Co., App., 256 SW 100. 

10. Ga—Cherokee Sawmill Co. v. 
Nashville, C & St. L Ky., 91 SE 
790, 19 GaApp. 475 

11. Ga—Cherokee Sawmill Co. v. 
Nashville, C. & St. L. Ry, supra 

12. Miss —^Lasky v. Southern Ex¬ 
press Co, 45 So. 869, 92 Miss 268 

N Y.—South &, Centra] American 
Commercial Co. v. Panama R Co, 
142 N.E 666, 237 NY 287, affirm- 
mg 199 N.Y S. 92, 205 App Div. 
123. 

10 C.J. p 344 note 18. 

The Corpus Jnxis statement con¬ 
taining illustrations of periods held 
reasonable bas been cited with ap¬ 
proval. 

Cal.—^Beeson v. Schloss, 192 P. 292, 
294, 183 Cal. 618. 

Conn.—Humphrey-Comell Co. v. 

Hines. 115 A. 561. 563, 97 Conn. 21. 
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that the only limitations as to the validity of such 
contracts are that they must be reasonable,and 
that there must be prompt action on the part of the 
carrier in denying its liability, to the end that the 
shipper may be duly apprised of the fact that smt 
will be necessary.^^ In respect of a earner subject 
to the control of congress but not made subject 
to the provisions of the Interstate Commerce Act, 
the view has been expressed that the standards fix¬ 
ed by such act are relevant in determining whether 
or not a stipulation limiting the time for bringing 

suit IS reasonable.^® 

The mere fact that the shipper did not read the 
shipping contract containing a stipulation of the 
character here under consideration does not prevent 
his being bound by the limitation.^® 

A failure to bring suit within the time fixed by 
the stipulation will not affect the shipper’s right of 
recovery where it can be made to appear that the 
failure to sue was caused by the fraud or misrep¬ 
resentation of the carrier or its agent, whereby 
the shipper was induced to delay his suit until the 
time had expired.^^ According to some cases, how¬ 
ever, actual fraud is necessary in order to prevent 
the operation of the contractual hmitation,!® that 
is, there must be such fraud as involves moral turpi- 
tude,i® and the mere fact that the carrier neither 
paid nor declined to pay the claim within the period 
of limitation is not sufficient.^® Of course, where 


the stipulation provides that suit shall be instituted 
not later than a certain time after notice in writ¬ 
ing is given by the carrier to claimant that the 
carrier has disallowed the claim, it does not ap¬ 
ply where the carrier has not given such notice of 
rejection of the claim .21 

To what claim stipulations applicable. Some lim¬ 
itations of the character under consideration are 
not applicable to actions for damages due to delay,-^ 
or to actions against a carrier not strictly for the 
loss of, or damage to, the goods during transporta- 
tion.2^ So the view has been taken that a live 
stock shipping contract which provides that no 
claim for damages can be enforced unless suit is 
brought within six months after the injury relates 
only to such inj'uries as occur while the stock is in 
transit, and does not apply to damages sustained 
by the escape of the stock from the stockyards while 
awaiting shipment.^^ 

According to some cases, a stipulation requiring 
suits for loss, damage, or delay to be brought with¬ 
in a specified time after delivery, or after a rea¬ 
sonable lime for delivery has elapsed, applies to a 
suit based on a failure to deliver either because 
of misdelivery or refusal to dehver,^® to a suit by 
the holder of a bill of lading against the carrier 
to recover for a shortage measured by the differ¬ 
ence m weight of the commodity delivered and the 
weight as shown on the bill of lading,-® and to a 


Wliat limitations xeasona'ble 

(1) Two yeaxs and one day after 
reasonable lime for delivery had 
elapsed—^Brewster v. Davis, 202 N. 
Y S 574. 207 App Div. 461. 

(2) Two years after delivery or, 
in case of failure to deliver, two 
years after a reasonable time for de¬ 
livery had elapsed—^Jennings v Bar¬ 
rett, 194 NYS 679. 

(3) One year—Skyland Hosiery 
Co. V American Ry. Hxpress Co., 120 
SE 228, 186 NC. 656, 114 S.E. 823. 
184 NC 478—10 GJ. p 344 note 18 
[aj (1). 

(4) One year from date of loss — 
Barter v. Barrett, 174 N.Y.S 779, 
186 App Div 715. affirming 163 N.Y.S. 
244. 98 Misc. 646. 

(5) Six months. 

Gte.—Golden Live Stock Co. v. Hines, 
107 S E. 361. 26 Ga.App 751—Cher¬ 
okee Sawmill Co. v. Nashville, C. 
& St L Ry., 91 S.E. 790, 19 Ga 
App. 475. 

Da.—^John Bonura & Co. v. Southern 
Pac. Co., 2 La App. 4. 

10 CJ p 344 note 18 [aJ (2), 

13- Okl.—^Missouri, etc., R. Co. v 
Hancock, 109 P 220, 26 OkL 254. 
10 C J p 344 note 19. 

14. ND—Cook V. Northern Pac. R 
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Co, 155 NW 867, 32 N.D. 340, 
LRA1916D 345. 

15- N Y.—South & Central American 
Commercial Co v Panama R. Co., 
142 NE 666. 237 NY. 287, affirm¬ 
ing 199 N.YS 92, 205 App Div. 
123. 

16- NY.—Barter v Barrett, 174 N 
Y S 779, 186 App Div 715, affirming 
163 NY.S. 244, 98 Misc. 646. 

Interstate shipment 

Rule has been applied or recog¬ 
nized in respect of an interstate ship¬ 
ment. 

Ohio.—Galton v. The United States 
Express Co., 14 Ohio Cir Ct ,N S , 
125 

Tex—Atchison, T. & S. E. Ry. Co 
V. White, Civ App, 188 S.W. 714, 
error refused. 

17- Tex.—Gulf, etc, R Co. v Tra- 
wick. 4 SW. 567, 68 Tex. 314, 2 
Am S R 494—Galveston, etc., R Co. 
V. Kelley, Civ.App, 26 S.W. 470— 
Galveston, etc, R Co. v. Silegman, 
Civ App, 23 S.W. 298. 

18L Ga —Southern Express Co. v. 
Oliver, 93 S.E 109, 20 Ga.App. 467 

Ohio—Galton v. U. S Express Co., 
14 Ohio Cir.Ct ,N S, 125. 

19. Ga.—Cherokee Sawmill Co. v. | 
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Nashville, C. & St. L. Ry, 91 SE 
790, 19 Ga.App. 475 
20. Ga.—Southern Express Co. v 
Oliver, 93 SE. 109, 20 Ga.App. 467 
21- SC—^Neuss, Hesslein & Co v. 
Bamberg, E & W Ry Co. 123 S 
E 327, 129 S C. 197. 

22. Tex —Gulf, etc , R Go v. Hume, 
27 S W. 110, 87 Tex 211—Gulf, etc, 
R- Co. V. Elliott, Civ App, 26 SW. 
636. 

23- Tex.—Gulf, etc, R Co. v Tra- 
wick, 15 SW 568, 18 SW 948, SO 
Tex 270—Gulf, etc., R. Co. v. Gray, 
CivApp, 24 SW, 837. 

24. Kan —St Louis, etc., R. Co v. 
Beets, 89 P 683, 75 Kan. 295, 10 
LRA,NS., 571 

25- Pa.—^Hilbert v. Pennsylvania R 
Co, 120 A. 778. 277 Pa 105, affirm¬ 
ing 1 Pa.Dist. & Co 349 

26- U S.—^Leigh Ellis & Co v. Da¬ 
vis, Ga., 43 S Ct. 243, 260 U S. 
682, 67 LEd. 460, affirming, C-C.A, 
276 P 400, certiorari denied 42 S. 
Ct 187, 257 US 659. 66 L.Ed. 422, 
and which affirms, D.C., Leigh Ellis 
& Co. V. Payne, 274 F. 443. 

The suit described in the text was 
a suit for a 'loss’* withm the mean¬ 
ing of the stipulation.—Leigh Eiiia 
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suit based on damage in transit by caretessness or 
negligence.27 So a stipulation for limitation of the 
time to sue may control notwithstanding claimant’s 
action is based on the earner’s common-law ha- 
bilily 28 

It has been held that the fact that the carrier di¬ 
verted the shipment from the consigpice and deliv¬ 
ered It to another does not give the consignee the 
right to disregard a valid and binding provision of 
the contract limiting the time within which actioix 
should be brought,2® but in respect of an intra¬ 
state shipment it has been held that the carrier 
cannot claim the benefit of a provision of the con¬ 
tract requiring the shipper to bring his action with¬ 
in a specified limited period where the carrier aban¬ 
doned the contract by making a misdelivery and the 
shipper sues in tort for the conversion.20 

What constitutes commencement of action. Is¬ 
suance of the summons constitutes the commence¬ 
ment of the action within the meaning of a provi¬ 
sion of a shipping contract of the type here under 
consideration, and, where the summons is issued 
within the period fixed by such provision, the pro¬ 
vision IS satisfied. Even though the action is 
brought in a county in which service of summons 
cannot be had and jurisdiction obtained other than 
by appearance of defendant carrier, waiver of serv¬ 
ice by appearance relates back to the commencement 


13 C.J.S. 

of the action so as to satisfy the contract provi- 
sion.2i 

Running of statutory limitation. A stipulation 
that suits for loss, damage, or delay shall be in¬ 
stituted only within a specified time after delivery, 
or, in case of failure to make delivery, within such 
specified time after a reasonable time for delivery 
has elapsed has been construed to mean that such 
suits are to be instituted only within the specified 
time after delivery when delivered vrithin a reason¬ 
able time, or, in case of failure to make delivery 
within a reasonable time, then within the specified 
time after a reasonable time for delivery has elaps- 
cd.22 What constitutes a reasonable time within 
the meaning of a stipulation that, in case of fail¬ 
ure to make delivery, smt shall be commenced with¬ 
in a specified time after a reasonable time for de¬ 
livery has elapsed depends on the facts of the par¬ 
ticular case.23 Where such a stipulation is valid 
and binding on the parties, claimant may not suc¬ 
cessfully maintain the claim that the period of lim¬ 
itation commences to run from the time claimant 
was notified by the carrier of the denial of the 
claim.24 

Where the contract period of limitation commenc¬ 
es to run from the time that notice in writing is 
given by the earner that the claim is disallowed 
m whole or in part, it is not necessary for the 
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& Co V Davis, Ga.. 43 S Gt 243, 260 

U. S 682, 67 L.H3d 460, affirmingr, C 
CA., 276 P 400, certiorari denied 42 
SCI. 187, 257 U.S 659, 66 UBd 422, 
and which affirms, D C, Leigh Bills 
& Co V. Payne, 274 P 443. 

27- Mich —^Thomas Canning Co. v 
Southern I^c Co, 193 NW. 793, 
223 Mich. 154. 

Vt.—N. Pelaggi & Co v. Central Ver¬ 
mont Ry Co, 121 A. 441, 97 Vt. 1 

ExcepHoB. in. Inll of lading 

It was held that the exception in 
the hill of lading in respect of care¬ 
lessness or negligence referred to the 
necessity of making claim and did 
not relieve claimant from the neces¬ 
sity of bringing action within the 
time speciiied in the contract, even 
though the action was based on dam¬ 
ages in transit based on careless¬ 
ness or negligence—^N. Pelaggi & Co. 

V. Central Vermont Ry. Co.. 121 A 
441. 97 VI. 1. 

28. Ill—See Mays v Wells Pargo & 
Co, 199 I11.APP 443. 

Vt —Oakdale Farms v. Rutland R 
Co. 158 A. 678. 104 Vt 279 

Ikoss 

Bill of lading limiting time within 
which shipper might sue for loss of 
milk was controlling in action for 
earner’s tort resulting m loss.—OaJk- 


dale Farms v Rutland R Co, 158 A 
678, 104 Vt. 279. 

Belay 

Action for delay in interstate ship¬ 
ments of cattle not commenced with- 
m two years after delivery of cat¬ 
tle, in which the pleadings showed 
that the shipment had been made on 
a written contract reamring the ac¬ 
tion to be brought within such two- 
year penod, was barred, regardless 
of whether the form of the pleading 
made the action one on the contract 
or an action on the carrier’s com¬ 
mon-law liability—Salmans v. Atchi¬ 
son, T & S P R. Co, 206 P. nil, 
111 Kan. 297. 

129- W.Va —Wholesale Coal Co v. 
Chesapeake & O. Ry. Co., 144 S.E 
715, 106 W.Va 53. 

39- Ind —Southern Bxpress Co. v. 
Smith, 122 NE. 427, 69 Ind App. 
574 

31- Ark.—St Louis-San Francisco 
Ry Co. V Solomon & Wmeberg, 
256 SW 862, 161 Ark 552. 

32. N C.—Corbett & Moore v Payne, 
121 SB. 435, 187 N.C. 161—Win¬ 
stead v Bast Carolina Ry., 118 S. 
E. 887, 186 N.a 58. 

Bday in. delivery 

Where property was not delivered 
within leasonable time, but was de- 
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livei ed subsequently, time for suit 
for delay ran from expiration of rea¬ 
sonable time, as the stipulation must 
be interpreted with regard to the 
law requiring delivery within rea¬ 
sonable time.—Corbett & Moore v 
Payne, 121 SB. 435, 187 N.C. 161— 
Winstead v. Bast Carolina Ry, 118 
S E 887, 186 N.C. 58. 

33. Va—Davis v. Rodgers. 121 S. 
B 408, 139 Va. 618. 

Action barred 

U.S—^Lazarus v. New York Cent. R 
Co., C.CAN.Y., 299 F. 599, ceitio- 
ran demed 45 S.Ct. 95, 266 U.S 
612, 69 LEd. 467. 

Conn.—^Humphrey-Comell Co. v. 

Hines. 115 A 561, 97 Conn 21 
NT—^Liberty Sales Co. v. Davis, 198 
NT.S 253 

Pa —^Hilbert v. Pennsylvania R Co . 
120 A. 778. 277 I>a. 105. affirming 
1 Pa Dist. & Co. 349. 

S C.—Spartan Mills v. Davis, 119 S 
E 905. 126 S.C. 312. 

Va—^Davis v. Rodgers, 124 S E. 408, 
139 Va. 618. 

Action s^sonably begun 
Mass.—^Fisk Rubber Co. of New York 
V New York, N. H. & H R R. 
132 N.E 714. 240 Mass 40 

34- Conn—Humphrey-Cornell Co. v. 
Hines, 115 A 561. 97 Conn. 21. 
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carrier to state in so many words, or in the language 
of the contract, that the claim is disallowed either 
in whole or in part;^® it is sufficient if the carrier 
uses such terms as convey to claimant the infor¬ 
mation that the claim is disallowed.^® Where the 
carrier has duly disallowed the claim so as to set 
the period of limitation running, subsequent cor¬ 
respondence between the parties m which the car¬ 
rier neither agrees to pay nor recedes from the 
original position of disallowing the claim does not 
prevent the running of such period.^^ A letter 
from the carrier which is merely part of negotia¬ 
tions looking to a settlement is not, however, nec¬ 
essarily a disallowance which will start the run¬ 
ning of such penod.3® Where the limitation runs 
from the day of disallowance, the view has been 
expressed that it is impossible for a claim for in¬ 
jury and loss to be disallowed before delivery to 
claimant.^ ^ 

Under a stipulation that no suit shall be main¬ 
tainable unless instituted within a specified time 
after happening of injuries, delay, or delays, it 
has been held that, in the case of damage to live 
stock, the period of limitation begins to run from 
the date of the delivery of live stock at destina¬ 
tion.^® 

Failure of an express company which took over 
and actually operated the business of another com¬ 


pany immediately to obtain a license to do busi¬ 
ness does not interrupt the running of the con¬ 
tractual period of limitation on a cause of action 
which had arisen agamst such other company where 
the first-mentioned company could have been serv¬ 
ed with process and sued at any time after taking 
over such business.^^ 

b. Constitntional or Statutory Provisions 

Stipulations in shipping contracts limiting the time 
within whieh suit may be brought may be rendered in¬ 
valid and inoperative by constitutional or statutory pro¬ 
visions. 

State constitutional or statutory provisions pro¬ 
hibiting stipulations in shipping contracts limiting 
the time to sue are given effect in so far as they 
are applicable A statutory provision that, if 
a person entitled to bring an action dies before 
the expiration of the time limited for the commence¬ 
ment thereof and the action survives, an action may 
he commenced after the expiration of that time and 
within one year from his death does not apply so as 
to extend the time for suit fixed by provision in a 
shipping contract,^^ nor does a statutory provision 
that a suit in renewal of one dismissed, but which 
has been brought in time, shall stand on the same 
footing as to limitation as the original suil.^^ 

Interstate shipments. Reasonable provisions in 
the shipping contract for limitations^® shorter than 


35. S D —^Tnbby v Chicag^o & N. W. 
Ry. Co., 264 N W. 185. 

3K. S D —^Tribby v. Chicago & N. W. 

Ry. Co, supra. 

DisiUlowan.ee shown. 

A written statement on behalf of 
the carrier that, "we respectfully de¬ 
cline the claim,” is equivalent to a 
disallowance of the claim—Amencan 
Ry. Express Co. v. Shideler, 165 N. 
R 336, 88 Ind App. 645. 

37- Ind.—American Ry. Express Co 
y. Shideler, supra. 

38. N.T—Chappell v. New York, O 
& W Ry Co., 289 N.TS. 52, 248 
App Div. 804. 

Offer of specified amount 

Evidence showing numerous letters, 
none of which contamed language 
of finality until letter written about 
two months before bringing of ac¬ 
tion for damage to goods in transit, 
justified verdict that carrier did not 
reject claim at any time prior to 
ma-K-imum period limited in bill of 
lading for bringing action, as against 
contention that railroad’s letter of- 
fermg eight hundred dollars by way 
of settlement of claim for one thou¬ 
sand one hundred and fifteen dollars 
for repairing goods pursuant to rail¬ 
road’s authorization constituted dis¬ 
allowance of claim within meaning^ of 


bill of lading.—Clm.ppell v New York 
O. & W. Ry. Co, 289 N Y.S 52. 248 
App Div. 804. 

39- La—Gardner v. Loui-- West¬ 
ern R. Co., 1 La App 360. 

40- OkL—Ezell v. Midland Valley R 
Co., 174 P. 781, 73 Okl 40. 

41- Mo.—Goodwin & Jean v Ameri¬ 
can Ry. Express Co., 294 SW. 100, 
220 Mo App 695. 

42- Okl.—^Missouri, K. & T Ry. Co 
V, Williamson, 180' P. 961. 75 Okl 
36—St Louis, etc,, R Co. v. James, 
128 P. 279. 36 Okl 196. 

10 C J p 343 note 15. 

Cknistitational provision 

(1) Const art 23, § 9, providing 
that any provisions of any contract 
or agreement, express or implied, 
stipulating for notice or demand oth¬ 
erwise than as may be provided by 
law, as a condition precedent to es¬ 
tablish any claim, demand or liabil¬ 
ity, shall be null and void, construed 
as aimed at an attempt to abridge 
the time within which rights under 
the law may be enforced, prohibited 
a provision limiting the time in 
which to sue in a contract covering 
an intra-state shipment —^Missouri, 
K. & T. Ry. Co. V. Williamson, 180 
P 961, 75 Okl. 36- 

(2) The provision of Rev.L.1910 
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§ 828 permitting the inclusion in a 
hill of lading of reasonable require¬ 
ments as to notice and demand of 
damages did not permit the inser¬ 
tion of such provision for limitation. 
—^Missouri, KL & T. Ry Co. v. Wil¬ 
liamson, supra. 

43- N C.—^Thigpen v. East Carolina 
Ry.. 113 S.E. 562. 184 NC. 33. 

44. U S.—^Lcigh Ellis & Co. v. Payne, 
D.CGa, 274 P. 443, affirmed, C, 
C A, Leigh Ellis & Co v. Davis, 
276 P. 400, certiorari denied 42 
S.Ct 1S7. 257 US. 659. 66 L.Ed. 
422, and affirmed 43 S-Ct. 243, 260 
US 682, 67 LEd 460. 

45- Del —^Hercules Powder Co v 
Pennsylvania R. Co., 122 A 546, 
2 WW-Harr 309 

Ga—Southern Express Co. v. Oliver, 
93 S.B 109, 20 GaApp 467—^Nash¬ 
ville, etc, R. Co V C V Truitt 
Co. 86 SE. 421, 17 Ga.App. 236. 
Ill—S^e Crossley v St. Louis, I. M. 

'& S. Ry Co., 199 Ill App 195. 
Kan.—Achen v. Atchison. T & S. F. 

Ry. Co.. 175 P 980, 103 Kan. 668. 
Me.—Mason v. Maine Cent R. Co., 
110 A 425, 119 Me. 195. 

Miss.—^Illmois Cent. R. Co. v. Rogers 
& Hurdle, 76 So. 686, 116 Miss 99. 
Mo.—Donoho v. Missouri Pac. Ry. 
Co, 187 S.W. 141, 193 Mo App 610, 
184 S,W. 1149—Howard v- Chicago, 
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the statutory period^® were not prohibited by the 
Carmack amendment. Act of June 29, 1906, 34 U.S. 
St. at L. p 595, c 3591, § 7, 49 U S.CA § 20 par 
(11), which prohibits a common carrier from limit¬ 
ing by contract, rule, or regulation its liability for 
damages resulting from its own negligence or the 
negligence of any other common carrier into whose 
possession the property may come for transportation 
by virtue of the bill of lading which the statute 
requires the initial carrier to issue to the shipper; 
and inasmuch as the Carmack amendment super¬ 
sedes state legislation on the subject, a limitation 
of the character under consideration'in a contract 
for interstate shipment will be valid, notwithstand¬ 
ing any state legislation to the contrary.^^ So it has 
been held that a valid limitation in a shipping con¬ 
tract reqmring suit to be brought within a desig¬ 
nated time is not affected by another limitation of 
liability in the contract which is void because m vio¬ 


lation of the Interstate Commerce Act.48 

Even though no bill of lading was issued, where 
the shipper paid the reduced rate provided in the 
tariffs and classification filed with the interstate 
commerce commission for shipments subject to a 
uniform bill of lading containing a stipulation limit¬ 
ing the time to sue, such stipulation binds the ship¬ 
per and it has also been held that, even though 
a bill of lading was issued which did not contain the 
liimtation provision, the omission does not affect 
the liability of the parties where the rate charged 
corresponded to that for shipments subject to the 
limitation clause as fixed by tariffs filed with, and 
approved by, the interstate commerce commission.®® 
There is authority for the view, however, that 
where there is a written contract covering the ship¬ 
ment, the carrier may not claim the benefit of a 
stipulation linnting the period for suit unless such 
stipulation is incorporated into the contract,®^ 


R. I. & P. Ry. Co,, App, 184 S. 
W. 906. 

U C —^Rogers & Co. v. Rast Carolina 
Ry., 118 SE 885, 186 NC 86 
Okl—St. Louis. I M. & S Ry. Co. 

V. Bentley, 176 P. 250, 71 Okl. 165 
—Overstreet v. Wichita Falls & N. 

W. R. Co, 175 P 354, 73 Okl 191— 
St. Louis & S. F. R Co. V. Talia¬ 
ferro. 168 P. 438, 66 Okl 131. 

Tex—Chicago, R L & G Ry. Co. v. 
Shroyer, Civ.App, 197 S W. 773, 
judgment reversed on other 
grounds Shroyer v. Chicago, R 1. 
& G. R. Co., Com.App, 222 SW. 
1095, 111 Tex. 24, which is modi¬ 
fied on other grounds 226 S.W. 140, 
111 Tex. 24. 

10 C J. p 344 note 23. 

Stipnlatioxis reasonable and enforce¬ 
able if otherwise valid, prior to 
statutory restrictions 

(1) One year. 

Ga.—Southern Express Co. v. Oliv¬ 
er, 93 S.E. 109, 20 GaApp 467. 
ni.—See Mays v. Wells Fargo & Co., 
199 Ill App. 443. 

10 C J. p 344 note 18 [a] (1). 

(2) Six months.—Gatton v. The 
IJnited States Express Co, 14 Ohio 
CirCt,N.S, 125—10 C J. p 344 note 
18 ta] (2). 

(3) Six months after the accrual 
or occurrence of cause of action or 
of damage, loss, or injury. 

Kan—Achen v Atchison, T & S F- 
Ry. Co, 175 P 980, 103 Kan 66S. 
MTss—^Illinois Cent. R. Co v. Rogers 
& Hurdle, 76 So. 686, 116 Miss. 99. 
Mo.—^Donoho v. Missouri Pac. Ry. 
Co., 187 S.W. 141, 193 Mo App 610, 
transferred. Sup., 184 S.W. 1149. 
Okl—St. Louis, I M. & S Ry. Co. v. 
Patterson, 182 P. 701, 75 Okl. 204 
—St Louis, L M. & S. Ry. Co v. 
Bentley, 176 P. 250, 71 Okl. 165— 
Atchison. T. & S. F- Ry. Co. v. 


Cooper, 175 P. 539, 71 Okl. 112-^ 
St. Louis & S. F R Co V Talia¬ 
ferro, 168 P. 438, 66 OkL 121— 
Chicago, R I & P. Ry Co v. 
Paden, 162 P. 727, 63 Okl 51— 
St. Louis & S F R Co V Talia¬ 
ferro. i56 P. 359, 56 Okl 519. 
Tex—Shroyer v. Chicago, R I & G 
Ry. Co., 222 SW. 1095, 111 Tex. 
24, reversing Chicago, R. L & G 
Ry. Co v Shroyer, Civ App, 197 S 
W. 773, modified on other grounds 
Shroyer v. Chicago, R L & G R 
Co, 226 SW. 140, 111 Tex 24— 
Atchison, T. & S F Ry Co. v. 
Smyth, Civ App, 189 SW. 70— 
Atchison, T. & S F Ry. Co. v. 
White, Civ.App, 188 S.W. 714, er¬ 
ror refused. 

(4) Six months after delivery or 
arrival at destination 

Iowa —^Tuller v Chicago, R I & 
P Ry. Co., 168 NW. 301, 186 Iowa 
1070. 

Mo.—^Howard v. Chicago, R I. & P. 
Ry. Co. App. 184 SW. 906. 

(5) Ninety-one days after injuries, 
delay, or cause of action 

Okl.—Overstreet v. Wichita Falls & 
N W R Co, 175 P 354, 73 Okl 
191—Ezell V. Midland Valley R 
Co, 174 P 781, 73 Okl. 40. 

Tex—^Kansas City, M & O Ry. Co. 

V. Hansard, Civ App, 184 S W- 329. 
10 C.J p 344 note 18 [a] (4). 

(6) Forty days after damages oc¬ 
curred—^Betka V. Houston & T. C 
R Co, Tex Civ App, 189 SW- 532 
—10 CJ. p 344 note 18 CaJ (8). 

(7) Six-month period was approved 
by four of the nme sitting justices 
of the United States supreme court 
—^Texas & P. Ry. Co v. Leatherwood, 
Tex., 39 set. 517. 250 US. 478. 63 
LEd 1096. 

46L U.S.—New York Cent. R Co. v. 

500 


Lazarus, CCA.NY, 278 F 900, 
reversing, D.C, Lazarus v New 
York Cent R R, 271 F. 93. 

10 C J p 344 note 23 
Shorter than period in state statute 
There is nothing in the Carmack 
amendment which forbids the parties 
to a contract for an interstate ship¬ 
ment to provide for a shorter period 
of limitation than that provided in 
the state statute, if the time is not 
unreasonably short—St. Louis, I M 
& S. Ry Co. V. Patterson, 182 P 
701, 75 Okl 204—^Atchison, T & S F 
Ry Co. V. Cooper, 175 P. 539, 71 Okl 
112 . 

47- U S —^Missouri, Kansas & Texas 
Ry Co V. Harriman, Tex, 33 S Ct 
397, 227 US. 657. 57 LEd 690 
Tex—^Betka v. Houston & T. C R 
Co, Civ.App., 189 SW. 532—Tex¬ 
as, etc, R Co. V. Langbehn, Civ 
App, 158 SW. 244. 

4a. JKan —Achen v Atchison, T. & 
S F Ry Co., 175 P 980, 103 Kan 
668—^Miller v Atchison, T. & S F 
Ry. Co, 156 P. 780. 97 Kan. 782 

49- US—New York Cent. R Co v 
Lazarus. CCANY, 278 F 900. 
reversing, I) C, Lazarus v. New 
York Cent. R R., 271 F 93. 

50- Md —Acme-Evans Co v. Balti¬ 
more & O R Co.. 121 A 571. 142 
Md 658. 

51- Me —^Mason v Maine Cent. R 
Co, 110 A 425. 119 Me 195. 

Shipper not charged with notice 
A bill of lading bearing on an ad¬ 
hesive slip the stamped words. “Sec¬ 
tion 3 IS amended as per classifica¬ 
tion governing*' did not charge a 
shipper with notice that the time 
for suing for delay m delivery was 
limited to two years and one day, 
$ 3 of the conditions covermg the 
shipment not referring to limitations. 
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even though a form of contract containing the stip¬ 
ulation has been filed with, and approved by, the 
interstate commerce commission.52 Jt has been 

held that a stipulation which was not a part of 
the schedule filed by the carrier with the inter¬ 
state commerce commission was not binding on the 
shipper, on the theory that such stipulation affected 
or tended to determine the rate.®^ 

The fact that the carrier offered no alternative 
rate as a consideration for the inclusion in the 
shipping contract of a stipulation limiting the time 
for bringing suit does not render the stipulation 
inoperative where it conforms to the controlling 
statutory provision, since such stipulation is not a 
limi tation of liability.54 It has been held in respect 
of an interstate shipment, however, that, where 
a valid oral contract has previously been made a 
stipulation in a subsequent written contract that suit 
for damages must be brought within a specified time 
is not binding without some new consideration.^^ 
In the absence of any evidence showing that the 
rate charged was not authorized by the interstate 
commerce commission and, therefore, illegal, the 
right of claimant to avoid the effect of a stipula¬ 
tion limiting the time to sue on the ground that 
the rate was less than that authorized has been de- 
nied.56 

The Cummins amendment. Act of March 4, 1915, 
38 U.S.St. at L, p 1197 c 176, 49 U.S.CA § 20 
par (11), which modified the Carmack amendment 
and directed that it shall be unlawful for common 


carriers subject to the statute to provide a shorter 
period for the institution of suits than two years, 
was amended or supplemented by the more definite 
provision of the Act of February 28, 1920, 41 
U.SSt. at L. p 494, c 91, 49 U.S.CA. § 20, par 
(11), that it shall be unlawful to provide a shorter 
period for the institution of suits than two years, 
such period to be computed from the day when no¬ 
tice in writing is given by the carrier to claimant 
that the carrier has disallowed the claim or any 
part or parts thereof specified m the notice,®*^ which 
latter provision is still in force under the most 
recent amendment. Act of April 23, 1930, 46 U S. 
St. at L. p 252 c 208, 49 U.S.CA. § 20 par (11). 
Neither the foregoing provision of the Cummins 
amendment nor such later provision applied to a 
case which arose before its enactment.^^ 

These statutory provisions which prescribe a min¬ 
imum period of limitation which may be provided 
for by a shipping contract do not operate as a 
statute of limitations.59 They permit, but do not 
require, the insertion of a provision as to limita¬ 
tion in the contract of shipment.®® Furthermore, 
the carrier does not derive from such statutory pro¬ 
visions the right to provide by contract for a rea¬ 
sonable period of limitation as shown in the 
preceding subdivision of this section, such right does 
not depend on statutory authorization. The con¬ 
tract of shipment may properly provide for a period 
longer than the minimum prescribed in a statutory 
provision of this lypc,®^ but it may not provide for 


—Mason v. Maine Cent. R. Co., 110 
A 425 119 Me 195. 

52. Me—^Mason v. Maine Cent. B. 
Co, supra. 

53. Tex.—Shroyer v. Chicagro; R. I. 
& G Ry. Co. 222 S.W. 1095. Ill 
Tex. 24, reversing Chicago, R I & 
G Ry Co. V. Shroyer, Civ App, 197 
S W. 773, modified on other grounds 
Shroyer v. Chicago, R. I. & G. R. 
Co, 226 S W. 140. Ill Tex. 24. 

54. Minn—^Henningsen Produce Co. 

V. American Ry. Rxpress Co, 188 
NW^. 272, 152 Minn. 209. 

55. Tex —^Kansas City, etc., R Co 
V Hansard, Civ App, 184 S W. 329. 

56. Tex.—^Betka v. Houston & T. C 
R Co, Civ.App, 189 SW. 532, er¬ 
ror refused. 

57- Del —^Hercules Powder Co. v 
Pennsylvania R. Co, 122 A. 546, 2 

W. W.Harr. 309. 

Del —^Hercules Powder Co. v 
Pennsylvania R. Co, supra. 

Ga—Nashville, eta, R Co v. C. V 
Truitt Co., 86 SE 421, 17 Ga.App. 
236 

Elan—^Farmers’ Gram Union v. Da¬ 
vis, 240 P. 843, 119 Kan. 556. 


Mich—^Hankins v. Payne, 214 NW 
99, 239 Mich. 135 

Tex—Betka v. Houston & T. C. R 
Co, Civ.App, 189 SW. 532, erroi 
refused. 

Act of 1920 

(1) The provision of the Act of 
Febr. 28, 1920, that the two-year pe¬ 
riod shall be computed from the day 
notice in writing of disallowance is 
given did not apply to a shipment 
which was in transit when the stat¬ 
ute was enacted so as to render in¬ 
operative a stipulation requiring suit 
to be brought within two years and 
one day after delivery or after a 
reasonable time for delivery—Small 
V. Pittsburgh, C. C. & St. D. R Co, 
89 Pa-Super. 64. 

(2) Such provision did not affect 
the rights of the parties which had 
been determined by expiration of the 
limitation period under bill of lading 
before that amendment was adopted, 
since it would raise a serious consti¬ 
tutional question to give the amend¬ 
ment that effect—^N. Pelaggi & Co 
V Central Vermont Ry. Co., 121 A. 
441. 97 Vt. 1. 


59. U S.—Douisiana & W R. Co. v. 
Gardiner, La, 47 S.Ct 386, 273 U. 
S 280, 71 LEd 644. 

Ohio.—^Norfolk & W. Ry. Co v. Cos¬ 
mopolitan Bank & Trust Co., 174 
NE 801, 37 Ohio App. 323. 

Stipnlation. not incorporated into con^ 
tract 

The shipper’s right to recover is 
not defeated by the operation of such 
statutory provision if no stipulation 
for limitation of period for suit is 
incorporated into written contract of 
shipment—^Mason v. Maine Cent. R 
Co, 110 A. 425, 119 Me 195 

©0- Fla—Atlantic Coast Line R. Co. 
V Chase & Co.. 146 So 658. 109 
Fla 50. 

Gl- US—New York Cent. R Co v 
Lazarus, CC.A.NT, 278 F. 900. 
reversing, D C., Lazarus v New 
York Cent R. R, 271 P 93 
Me —^Mason v. Maine Cent. R. Co., 
no A. 425, 119 Me 195 

62- U S —^Hartness v. Iberia & V. R. 

Co . D C.La , 297 P 622. 

Del.—^Hercules Powder Co. v Penn¬ 
sylvania R Co., 122 A 546, 2 W. 
W.Harr. 300. 
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a shorter period.®^ 

In the case of shipments made after the enact¬ 
ment of the provision of the Cummins amendment 
which was silent as to the tune from which the 
period of limitation should run, and before the en¬ 
actment of the aniending- or supplementing provi¬ 
sion of the Act of February 28, 1920, the validity 
and binding effect of a stipulation of a bill of lad¬ 
ing or other shipping contract that suit shall be in¬ 
stituted only within two years and one day after 
delivery of the property, or, in case of failure to 
deliver, within two years and one day after a rea¬ 
sonable time for dehvery has elapsed was frequent¬ 
ly recognized or upheld.®^ The later statutory pro¬ 


vision, however, for computing the period of limi¬ 
tation from the day of disallowance of the claim 
renders invalid and ineffective a stipulation which 
restricts the institution of suits for loss, damage or 
delay, to two years and one day after the delivery 
of the property®® and also a stipulation containing 
such attempted restriction and, in respect of failure 
to make delivery, the further provision, in the al¬ 
ternative, of two years and one day after a reason¬ 
able time for delivery has elapsed,®® the court can- 
not give effect to the stipulation by reading into it 
such provision of the later statute as to the time 
from which the limitation is to run.®^ The validity 
and binding effect of certain other provisions for 
limitations in shipping contracts have, however. 


63. US—Hartness v. Iberia & V. 
R. Co. DCLa. 297 F. 622 

Ark—Missouri Pac. R. Co v. Martin- 
dale. 213 S.W. 777. 139 Ark. 143. 

64h U.S —^Leigb Fllis & Co. v. Uavis, 
Ga. 43 set. 243, 260 US. 682. 67 
LEd. 460, affirming, CCA., 276 F 
400, certiorari denied 42 S Ct. 187, 
257 U.S 659, 66 L Ed 422, and 
whicb affirms, D C., Leigh Ellis 
& Co V. Payne, 274 F. 443—Chi¬ 
cago & N. W Ry. Co V Bewsher, 
CCANTeh, 6 F2d 947, certiorari 
denied 46 S.Ct 205, 270 US. 641. 
70 Xi.Ed 775—^New Tork Cent. R 
Co. V. Lazarus, CC.ANT, 278 F. 
900, reversing, U.C., Lazarus v. 
New York Cent. R. R. Co.. 271 F 
- 93. 

Ark—^Bernstein v. Reid, 2 S.W.2d 
1078, 176 Ark. 296. 

Conn —^Humphrey-Comell Co. v. 

Hines. 115 A- 561. 97 Conn. 21. 

Del—^Hercules Powder Co. v. Penn¬ 
sylvania R. Co., 122 A 546. 2 W.W 
Harr. 309. 

Ky —American Oak Leather Co. v 
Cleveland. C. C & St. L. R. Co. 
288 SW. 347. 216 Ky. 611—^Bel¬ 
knap Hardware & Mfg. Co. v 
Adams Express Co. 261 S W. 599, 
202 Ky. 804. 

Me —^Mason v. Maine Cent. R. Co.. 
110 A. 425. 119 Me. 195 

Neb—Colburn v Davis, 196 N.W 
893. Ill Neb. 496. 

NH—Wnght V. Boston & M. R. R-, 
125 A. 431, 81 NH 254 

N.Y.—Mozier v. Barrett. 193 N.T.S 
579. 

N.C—Winstead v East Carolina Ry., 
118 SE 887, 186 N.C 58—^Rogers 
& Co v East Carolina Ry, 118 S 
E 885. 186 NC 86—Thigpen v. 
East Carolma Ry., 113 S.E. 562, 184 
N.C. 33. 

Pa-—^Hilbert v. Pennsylvania R. Co-, 
120 A 778, 277 Pa 105, affirming 
1 PaDist. & Co 349. 

Vt.—N. Pelaggri & Co v. Central Ver¬ 
mont Ry Co, 121 A 441, 97 Vt. 1 

Wis.—Northern Milling Co. v. Da¬ 
vis, 190 NW. 351. 178 Wis. 493. i 


Siipiilatlon xeasoitable 

The stipulation set forth in the 
text was reasonable. 

U S —^Leigh Ellis & Co. v. Davis, Ga, 
43 set. 243. 260 U.S. 682, 67 L 
Ed. 460, affirming, C.C-A, 276 F 
400, certiorari denied 42 S Ct. 187, 
257 US 659, 66 L Ed 422. and 
which affirms, D.C, Leigh Ellis & 
Co. V Payne, 274 F. 443. 

Mo —Goodwin & Jean v. American 
Ry. Express Co., 294 SW. 100, 220 
MoApp. 695. 

Who imuld taker advantage of sUpiL- 
lation 

The stipulation set forth in the 
text and contamed in an express re¬ 
ceipt could be set up by express 
company t?>inng over the business of 
the company issumg the receipt, al¬ 
though the latter company immedi¬ 
ately removed from the state with its 
agents—Belknap Hardware & Mfg 
Co. V. Adams Express Co. 261 SW. 
599, 202 Ky. 804. 

BnUng of interstate co'm'merce com¬ 
mission 

(1) In a case in which the bill of 
lading provision set forth in the text 
was involved it was held that, where 
the interstate commerce commission 
in ruling, in December, 1919, that 
bills of lading limiting the time for 
bringing suit should allow six 
months after the rejection of the 
claim by the earner, unless rejected 
more than six months before the ex¬ 
piration of the period of limitation, 
entered no order but simply provided 
that carriers would he expected to 
modify their bills of lading in ac¬ 
cordance therewith and that further 
action might be taken if this Was not 
done, the proposed change was pro¬ 
spective and did not affect a prior 
bill of ladmg under which the rights 
of the parties had become fixed. 
Conn.—^Humphrey-Cornell Co v. 

Hines, 115 A 561, 97 Conn. 21. 

Vt.—^N Pelaggi & Co v. Central Ver¬ 
mont Ry. Co., 121 A 441, 97 Vt. 1. 
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(2) There was a recognition of the 
legality of a contract containing a 
limitation 'in accordance with that 
set forth in the text, first prescribed 
by the interstate commerce commis¬ 
sion in the uniform bill of lading, 
and of the fact that a period of two- 
years was not necessarily unreason¬ 
able — Humphrey-Comell Co. v. 
Hines, supra 

Effect of muuicessaxy 

Where, in a stipulation similar to 
the one set forth in the text, there 
was an added provision that no 
claims not in suit will be paid after 
the lapse of two years as above, un¬ 
less made in writing within four 
months as above specified, the fact 
that a notice was given although 
not required did not render inopera¬ 
tive the stipulation limiting the time 
for bringing suit or extend the pe¬ 
riod for bringing suit—^Hankins v. 
Payne, 214 NW. 99, 239 Mich. 155 

Setting off edaJm for da^nige against 
for freight 

The claim of a shipper for dam¬ 
ages, although under the terms of 
the hills of lading action thereon 
was barred by limitation, could he 
set off by a receiver for shipper 
against claims of the earner for 
freight—^First Nat Bank of Chicago 
V. Rogers, Brown & Co, DC Wash „ 
299 F. 602. 

65- US —Louisiana & W. R. Co. v. 
Gardiner, La.. 47 S Ct 386, 273 U. 
S.'280, 71 LEd. 644. 

Ohio—Norfolk & W. Ry. Co. v Cos¬ 
mopolitan Bank & Trust Co, 174 
N.E. 801, 37 Ohio App 323 

66. U S —Chicago & N. W. Ry Co 
v. Bewsher, C.C.A.Neb, 6 F2d 947, 
certiorari denied 46 S Cl 205, 270 
U.S. 641. 70 L.Ed 775 

Tenn —^Tennessee Cent. Ry. Co. v. 
Russell, 15 Tenn App 312. 

67. U S —Chicago & N. W Ry. Co. 
V Bewsher. CC.ANeb., 6 F.2d 947. 
certiorari denied 46 S Ct. 205, 270- 
U.S. 641. 70 L.Bd. 775. 
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been recognized under such later statutory provi¬ 
sion.®^ Where the contractual provision is in con¬ 
formity with the statutory provision restricting the 
earner’s rights in this regard and is otherwise val¬ 
id and binding, failure to bring the action within 
the time fixed by such contractual provision bars an 
action by claimant,® ^ even though the time fixed-is 
shorter than that fixed in the statute of limitations^® 
and a statute of the state of the forum might pre¬ 
vent the operation of the contract provision if the 
shipment were not interstate.^! 


War-time federal control of carriers. The pro¬ 
vision of the Act of February 28, 1920, 41 U S St. 
at L- p 462, c 91 § 206 f, that the period of federal 
control shall not be computed as a part of the peri¬ 
ods of lunitation in actions against carriers for 
causes of actions arising prior to federal control 
applies to limitations prescribed by state or federal 
statutes^^ and not to a stipulation in a shipping con¬ 
tract limiting the time within which suit must be 
brought.^^ There is also authority for the view 
that such statutory provision did not reach back 


08 , Ind—^American Ry. Express Co 
V Shideler. 165 NE. 336, 88 Ind 
App 645 

Contract pzovisioiL valid and T aind i n g 

(1) Provision fixing two years and 
one day after delivery or, m case 
of failure to make delivery, two 
years and one day after a reasonable 
time for deliveiy had elapsed, pro¬ 
vided that in case the claim on 
which suit IS based was made in 
writing within six months, whether 
or not filing of such claim is re¬ 
quired as a condition precedent to 
recovery, suit shall be instituted not 
later than two yeais and one day 
after notice in writing shall be given 
by the carrier to the claimant that 
the carrier has disallowed the claim 
or any part or parts thereof specified 
m the notice 

pla—Atlantic Coast fiine R. Co. v. 
Chase, 146 So. 658, 109 Fla. 50— 
Atlantic Coast Line R. Co. v. *Wau- 
chula Truck Growers’ Ass'n, 118 
So. 52, 95 Fla. 392 

Iowa—^Taylor v. Chicago. R. I. & P 
Ry. Co, 227 NW. 407, 208 Iowa 
1396. 

S D —^Tribby v. Chicago & N" W. Ry. 
Co, 264 KW. 185. 

(2) Suits for loss, damages or de¬ 
lay shall be instituted only within 
two years and one day after the 
date when notice in writing is giv¬ 
en by the carrier to claimant that 
the carrier has disallowed the claim 
or any part or parts thereof —^Amer¬ 
ican Ry. Express Co. v. Shideler, 165 
NE 336, 88 lnd.App. 645. 

69- U S.—Leigh Ellis & Co. v. Da¬ 
vis, Ga. 43 set 243, 260 US. 662, 
67 LEd 460, affirming, CCA., 276 
F 400, certiorari denied 42 S.Ct 
187, 257 U.S. 659, 66 L.Ed 422, and 
which affirms, D C., Leigh Ellis & 
Co V I^ayne, 274 P 443. 

Ark.—^Bernstein v Reid, 2 S.W.2d 
1078. 176 Ark 296. 

Conn.—^Humphrey-Cornell Co. v. 

Hines. 115 A. 561, 97 Conn 21 . 
Fla.—^Atlantic Coast Line R. Co v. 
Wauchula Truck Growers’ AlSS’u, 
118 So 52, 95 Fla 392 
Ind.—American Ry. Express Co v. 
Shideler, 165 NE 336, 88 Ind-App. 
645. 

Iowa —^Taylor v- Chicago, R. L & 


P. Ry. Co., 227 NW. 407, 208 Iowa 
1396 

Ky—Belknap Hardware & Mfg. Co. 
V. Adams Express Co., 261 S W 
599, 202 Ky. 804 

Me —^Mason v Maine Cent. R. Co, 
no A 425, 119 Me. 195. 

Md—Noblesville Milling Co. v. Bal¬ 
timore & O. R Co, 121 A. 576, 
142 Md. 673—Acme-Evans Co. v 
Baltimore & O. R. Co, 121 A. 571, 
112 Md 658. 

Mich—^Hankins v. Payne, 214 NW 
99, 239 Mich 155 

Mo —Goodwin & Jean v. American 
Ry Express Co., 294 SW. 100, 220 
Mo App. 695 

Neb.—Colburn v. Davis, 196 N.W. 
893, 111 Neb 496 

NH.~\Vright V Boston & M. R R, 
125 A 431. 81 NH. 254. 

N Y.—^Bell V New York Cent R. Co , 
175 N.YS 712. 187 AppDiv. 564— 
Lissberger v. Bush Terminal R. 
Co, 197 NYS 281. 119 Misc 691 
—Mozier v. Barrett, 193 N Y.S 579 
N C.—Winstead v. East Carolina Ry , 
118 SE 887, 186 N.C. 58—^Rogers 
& Co V. East Carolina Ry, 118 S 
E. 885. 186 NC. 86—Thigpen v 
East Carolina Ry, 113 S B 562, 184 
N.C 33 

Pa.—^Hilbert v. Pennsylvania R Co, 
120 A 778, 277 Pa. 105, affirming 
1 PaDist & Co. 349—Central R 
Co of New Jersey v. Parry, 18 
PaDist & Co. 184. 

SD.—^Tribby v Chicago & N. W Ry 
Co, 264 NW 186 

Vt—N. Pelaggn & Co v. Central Ver¬ 
mont Ry Co, 121 A. 441, 97 Vt. 1. 
Wis—Northern Milling Co. v. Davis, 
190 NW. 351, 178 Wis. 493. 

Bills of laddng covering intrastate 
and. interstate transportation 
■\Vhcie giain was transported with¬ 
in the state, without loss, to destina¬ 
tion, and sold to purchaser, to whom 
indorsed shipper’s order bill of lad¬ 
ing was delivered, and who suiren¬ 
dered It for shipper’s order bill of 
lading for transportation to another 
place outside the state over con¬ 
necting lines, during which some 
gram was lost, and limitation on 
time for institutmg suit, contained 
m earner’s tariff schedule on file 
with mterstate commerce cowiTnis- i 
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Sion was inserted in second bill of 
lading, but not in first, liability for 
loss arose under second bill of lad¬ 
ing, and failure to sue within time 
specified barred action by first ship¬ 
per to recover from earner issuing 
bill of ladmg—Farmers* Gram Union 
V Davis. 240 P. 843. 119 Kan. 556. 

70- N.H—Wright v. Boston & M. R 
R, 125 A. 431, 81 NH. 254. 

StiLpuIaiioii not affected by general 
statute of limitations 
A limitation of two years and one 
day after reasonable time for deliv¬ 
ery as a defense to an action brought 
against a carrier after that time un¬ 
der the act to regulate commerce 
could not be avoided by the shipper 
on the theory of unreasonableness, 
such prevision, being the subject of 
special contract in the bill of lading, 
was not affected by the general stat¬ 
ute of limitations, state or federal 
—William F. Mosser Co. v. Payne, 
114 SE 365, 92 WVa. 41. 

71- U.S—Leigh Ellis & Co v Da¬ 
vis. Oa. 43 set 213, 2G0 US 
682, 67 L Ed 469, affirming, CCA. 
276 F 400, certiorari denied 42 S 
Ct 187. 257 US. 659, 66 LEd. 422, 
and which affirms, DC, Leigh El¬ 
lis & Co V Payne, 274 F. 443 

S D —^Trihby v. Chicago & N W Ry 
Co., 264 N.W 185. 

72- U.S.—New York Cent R Co v. 
Lazarus, C.CANY., 278 F. 900, 
reversing, D.C., T-azarus v New 
York Cent R. R. 271 F. 93 

Ill.—^Louisiana Lumber Co. v. Michi¬ 
gan Cent. R. Co., 230 Ill App. 33 
Ky —^American Oak Leather Co v 
Cleveland, C, C & St L. R. Co. 
288 SW 347, 216 Ky. 611. 

Md—Noblesville Milling Co. v. Bil- 
timore & O R Co, 121 A. 576, 142 
Md 673—^Aemo-Evans Co v l>a - 
limore & O. R Co., 121 A. 571, 142 
Md 658. 

Mich.—^Thomas Canning Co. v South¬ 
ern Pac. Co. 193 N.W. 793. 223 
Mich. 154, 189 NW. 210. 219 Mich 
388 

N.Y.—^Mallory v. Barrett, 194 N.Y.S 
677, 118 MiSC. 749. 

73. U.S.—New York Cent. R. Co v 

Lazarus, CCAlJM.T., 278 F 900, 
reversing, D.C., T v. New 

York Cent R. R., 271 F. 93. 
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and revive a right of action against the carrier 
where the full period for bringing the action as 
fixed by the shipping contract had expired before 
the enactment of such statutory provision.^^ 

In view of the fact that the purpose of § 206 a of 
such Act which provided that actions may be 
brought against the agent desigpiated by the presi¬ 
dent, arising out of federal control, and that such 
actions may be brought within the periods of limi¬ 
tation prescribed by state or federal statutes but 
not later than two years from the date of the pas¬ 
sage of the act was to limit and not to extend rights 
of action*^® such provision did not invalidate prior 
valid contracts limiting the period for bringing 
suit,'^® and did not restore the right to sue to those 
who had lost such right because of noncompliance 
with such a valid contract.^ ^ 

§ 243. • Waiver of Limitation 

As to interstate shipments, there is authority for the 
view that the carrier may not waive a stipulation limit¬ 
ing the time within which to sue. As to intra-state ship¬ 
ments, the right to waive is usually recognized. 

Since the decision of the supreme court of the 
United States in Georgia, F. & A. Ry. Co. v. Blish 


Milling Co, Ga., 36 S.Ct. 541, 241 U.S. 190, 60 L. 
Ed. 948, which involved the waiver of a stipulation 
for making a written claim, considered above in § 
241, it has frequently been held or recognized that 
the carrier may not, in case of an interstate ship¬ 
ment, waive a provision in a contract of shipment 
limiting the time within which suit for loss or in¬ 
jury must be brought^® notwithstanding the alleged 
waiver occurs before the time limit has expired.79 
The view has been taken that such a waiver would 
constitute an invalid discrimination, as shown below 
in § 364. It has been held, however, that even in 
the case of an interstate shipment, the carrier is 
estopped to assert the contractual limitation where 
he has induced claimant to delay bringing suit be¬ 
yond the period of limitation.80 While in a case 
in the supreme court of the United States in which 
a stipulation limiting the time in which to sue was 
involved, the justice who announced the decision 
cited the Blish case with approval and expressed the 
view that the parties to a bill of lading cannot waive 
its terms, nor can the carrier by its conduct give 
the shipper a right to igpaore them, it may be noted 
that only four of the nine sitting justices expressed 
concurrence in such view.^l 


Ill.—liouisiana Ijumber Co. v. Michi¬ 
gan Cent. R. Co, 230 Ill App 33. 

Ky.—American Oafc Leather Co. v 
Cleveland, C, C. & St. L. R- Co, 
288 S W. 347, 216 Ky. 611. 

Md—Noblesville Milling Co. v. Bal¬ 
timore & O. R. Co , 121 A. 576, 142 
Md 673—Acme-Evans Co. v. Balti¬ 
more & O. R. Co., 121 A- 571, 142 
Md 658. 

Mich —^Thomas Canning* Co. v. 

Southern Pac. Co, 193 N.W. 793, 
223 Mich. 154, 189 NW. 210, 219 
Mich. 388. 

M.T—^Mallory v. Barrett, 194 N.T.S. 
677, 118 Misc. 749. 

Vt —N. Pelaggi & Co. v. Central Ver¬ 
mont Ry. Co, 121 A. 441, 97 Vt. 1. 

74- Ky—American OaJe Leather Co 
V. Cleveland, C., C & St. L. R. Co., 
288 SW. 347. 216 Ky 611. 

Neb—Colburn v. Davis, 196 M.W. 
893. Ill Neb. 496. 

75- D S —^Leigh Ellis & Co. v. Da¬ 
vis, Ga, 43 set 243, 260 US. 682, 
67 LEd. 460, affirming, CCA, 276 
F. 400, certiorari denied 42 S Ct 
187, 257 U.S 659, 66 L Ed 422, and 
which affirms, D.C, Leigh Ellis & 
Co V. Payne, 274 F. 443 

Wis.—Northern Milling Co. v. Da¬ 
vis, 190 N.W. 351, 178 Wis. 493. 

Constractioii of statute 

In construing the above statutory 

provision in a case in which a con¬ 
tractual limitation was involved it 

was held that such statutory provi¬ 


sion did not extend the time, as 
state or federal laws were to gov¬ 
ern if they did not extend the time 
of bringing actions beyond two years 
from the passage of the act, and, if 
they did, then the act limited them 
to two years from its passage — 
Northern Milling Co. v. Davis, 190 N 
W. 351, 178 Wis. 493. 

7eL U S —Leigh Ellis & Co v. Da¬ 
vis, Ga, 43 set. 243, 260 US 682, 
67 LEd 460, affirming, C.CA, 276 

F. 400, certiorari denied 42 S Ct. 
187, 257 U S. 659, 66 L Ed 422, and 
which affirms, DC., Leigh Ellis & 
Co, 274 F. 443. 

Kan—^Farmers’ Grain Union v. Da¬ 
vis, 240 P. 843, 119 Kan 556. 

77- NH—Wright v. Boston & M 
R R, 125 A 431, 81 NH. 254. 

78- Mo.—Blair-Baker Horse Co. v. 
Atchison. T & S. F. Ry. Co, App., 
200 SW. 109. 

Okl—Overstreet v, Wichita Falls & 
N. W. R. Co, 175 P. 354, 73 Okl 
191. 

Tex —Shroyer v. Chicago, R I. & 

G. Ry. Co, 222 S W. 1095, 111 Tex 
24, reversing Chicago, R. I & G 
Ry. Co. V. Shroyer, Civ App, 197 
SW. 773, modified on other 
grounds Shroyer v. Chicago, R. L 
& G. R. Co, 226 SW. 140, 111 
Tex 24. 

Vt.—N. Pelaggi & Co. v. Central Ver¬ 
mont Ry Co., 121 A 441, 97 Vt. 1. 

79- Mo.—Blair-Baker Horse Co. v. j 
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Atchison, T. & S, F. Ry. Co., App., 
200 S.W. 109. 

Estoppel 

The earner may not lose the right 
to set up limitation provision by es¬ 
toppel whether the acts constituting 
the alleged estoppel occurred before 
or after the time limit expired.— 
Blair-Baker Horse Co. v. Atchison, T. 
& S. F. Ry. Co., Mo.App., 200 S.W. 
109. 

80- Ky.—American Oak Leather Co 
V. Cleveland, C, C. & St L. R. Co., 
288 S.W. 347, 216 Ky, 611. 

81- US—^Texas & P. Ry Co v 
Leatherwood, Tex., 39 S Ct. 517, 
250 US. 478, 63 LEd. 1096. 

Division, in court 

Three other justices concurred in 
the opinion containing the view set 
forth in the text, rendered by Mr. 
Justice Brandeis in announcing the 
judgment of reversal, three justices 
dissented, and Mr. Justice McReyn- 
olds, with whom another justice 
concurred, concurred in the judg¬ 
ment for reversal but said* “The 
broad declaration that the parties 
to a bill of lading cannot waive its 
terms nor can the carrier, by its 
conduct, grive the shipper the right 
to ignore them goes beyond what 
IS necessary to the decision and I 
am not prepared to assent to it as 
a proposition of law"—^Texas & P 
Ry. Co. V Leatherwood, Tex, 39 S 
Ct. 517. 518. 250 U.S. 478, 63 LEd. 
1096. 
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Prior to the decision in the Blish Case, it was 
generally recognized, without making the distinc¬ 
tion as to interstate shipments, that a limitation of 
time within which action shall be brought might be 
waived by any conduct of the carrier calculated to 
induce, and which has induced, the owner to delay 
the bringing of suit beyond the time stipulated. 

In the absence of a contravening constitutional or 
statutory provision, a contractual limitation is still 
subject to waiver in respect of intra-state ship¬ 
ments 

The mere fact that the carrier indicates to claim¬ 


ant that time for an investigation is desired does 
not constitute a waiver where there is nothing in 
the negotiations from which claimant may reason¬ 
ably assume that the carrier intends to settle the 
claim without suit.^^ The claimant may not rely 
on a letter from the carrier stating that the matter 
would be taken up with claimant after the receipt 
of definite information as a waiver of the stipula¬ 
tion fixing a limitation on the time to sue where 
such letter was received more than a year before 
the time to sue had cxpirecL^S 


E. ACTIONS FOR LOSS OP, OR INJURY TO PROPERTY 


§ 244. Nature and Form 

Where goods are injured only, the owner’s remedy 
against the carrier is for damages, and not for the value 
of the goods. For injury to an interstate shipment the 
owner may sue the carrier at common law for negligence, 
although there is contrary authority. 

Where goods intrusted to a carrier for transporta¬ 
tion and delivery are injured only, the owner’s rem¬ 
edy is an action for damages, and not for the value 
of the goods.^® 

Interstate shipments. It has been held that the 
owner of property delivered to a carrier for inter¬ 
state transportation has a right of action against the 
carrier at common law for negligence causing in¬ 
jury to the property, notwithstanding the federal 
statutes,®*^ and that, although a shipper of live stock 
under a written contract for interstate shipment 
cannot avoid the effect of a provision in the con¬ 
tract requiring notice to the carrier of loss or dam¬ 
age to the slock in transit, as noted supra § 237, he 
may nevertheless sue m tort for such loss or dam¬ 
age.®^ On the other hand, it has been held that 
the common-law action for damages to an interstate 


shipment of live stock has been superseded by fed¬ 
eral legislation and the rules of the interstate com¬ 
merce commission.^® Where the complaint charged 
negligent failure to deliver goods, and there was 
evidence of loss, raising a presumption of negli¬ 
gence, the action was in tort, based on negligence, 
although the issue submitted said nothing about neg¬ 
ligence.®® 

Election of form. The right of a shipper to elect 
whether to sue the carrier in contract or tort for 
injury to, or loss of, property intrusted to it has 
been discussed in the CJ.S. title Actions § 49 c (4). 

§ 245. Right of Action and Defenses 

a. Right of action 

b. Defenses 

a. Right of Action 

Questions as to the right of action against a car¬ 
rier for loss of, or injury to, goods, in so far as they 
relate to matters of substantive law, arc necessa¬ 
rily involved in the question of the carrier’s liabili¬ 
ty for such loss or injury, supra §§ 71-118. In so 


82. Kan —^Donohoo Horse, etc., Co 
V. Missouri, etc., R. Co., 149 P. 
436, 95 Kan. 681. 

10 CJ. p 345 note 33. 

83. H M —^Mersfelder v. Atchison, T. 
& S P. Ry. Co, 174 P. 989, 24 
NM. 518. 

84. N C —Skyland Hosiery Co v 
American Ry. Kxpress Co-, 120 S 
H 228, 186 N.C. 556 

Waiver or estoppel not shown, in 
respect of interstate shipment 
(1) Even assuming that there 
could have been a waiver or estoppel 
m respect of an interstate shipment. 
It was held that no such waiver or 
estoppel was shown by the com¬ 
munications between the shipper’s 
attorney and the agent of the car¬ 
rier.—^Blair-Baker Horse Co. v. At¬ 


chison, T. & S. F. Ry. Co, Mo App, 
200 SW. 109. 

(2) In respect of damages to live 
stock, there was no waiver of six 
months’ limitation for bunging suit 
as provided by bill of lading by vir¬ 
tue of correspondence with reference 
to stock.—^Illinois Cent. R. Co. v 
Rogers & Hurdle, 76 So. 686, 116 
Miss. 99. 

85- NY.—Jennings v. Barrett, 194 
NY.S. 679. 

86- Ind—Cleveland, C., C. & St L. 
Ry Co V. Bement-Rea Co., 154 
NE 32, 86 Ind.App 67, rehearing 
denied 155 N.E 46, 86 Ind App. 67. 

87- Ga—Southwestern R Co v Da¬ 
vies, 186 S.E 899, 53 GaApp 712. 

IlL—^Hartford Dive Stock Ins. Co. v. 
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Railway Express Agency, 274 Ill 
App 585 

Ind.—Chesapeake & O Ry Go of In¬ 
diana V. Joidan, 114 NE 461, 63 
Ind App 365. 

Ho provision of the Xatexstate 
Commerce Act or the amendments 
thereto requiies the shipper to bring 
his action on the contract, or de¬ 
prives him of his right to proceed 
against the carrier in a tort action, 
based on its common-law liability. 
—Hartford Live Stock Ins. Co v. 
Railwav Express Agency, 274 HL 
App. 583. 

88. Ill—^Newman v. Union Pac. R 
Go, 210 IlLApp. 13. 

89. Kan —^Reedy v. Missouri Pac. 
R. Co, 255 P 683, 123 Kan 600. 

9a N.C—^Winstead v. East Carolina 
Ry., 118 S.B. 887, 186 N.C. 58. 
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far as the right of action relates only to the ques- [ chase them, but not under the option contract.®* 


tion as to who is entitled to maintain‘the action, it 
is treated infra § 249 in connection with the discus¬ 
sion as to the proper parties plaintiff. 

b. Defenses 

Among the many defenses that have been interposed 
in actions against carriers for loss of, or injury to, prop¬ 
erty in their custody, some have been held good, and oth¬ 
ers insufficient, depending on the nature of the defense 
and the rules of law regulating the carrier’s liability. 

The defenses generally available to a carrier sued 
for loss of, or injury to, goods while in its posses¬ 
sion, which, as already considered in §§ 75-79, are 
(1) an act of God, (2)' the public enemy, (3) the 
act of the shipper, or (4) the mherent nature of the 
goods themselves, are affirmative defenses.®^ 

A carrier cannot set up the congestion of traf- 
fic®2 and the consequent difficulties and interferenc¬ 
es in procuring cars for shipment,®® as an excuse 
for injuiy to goods in transit; nor can the carrier 
defend in action for loss of goods in transit on the 
ground of a nonfraudulent misstatement as to the 
contents of a package delivered to it for transporta¬ 
tion, whereby a lower freight rate was charged than 
that fixed by the tariff.®^ 

A carrier’s failure to issue a bill of lading or re¬ 
ceipt for an interstate shipment, as required by the 
federal statute, is no defense to an action against 
the carrier for the loss of, or injury to, the ship¬ 
ment ,®5 nor is it a defense that plaintiff could not 
recover under a bill of lading held as collateral se¬ 
curity.®® 

A shipper cannot recover from a carrier for dam¬ 
age to cattle sold after shipment under an option 
contract entered into before the shipment;®^ but 
the shipper’s right of action is not affected by a 
sale of the cattle, when, on their arrival, the buyer 
refused, because of the damage to the cattle, to 
purchase them, although he did subsequently pur- 


The fact that the United States government has 
levied a fine against a carrier for the loss of reg¬ 
istered mail while in the carrier’s custody and con¬ 
trol IS no bar to an action of-tort, to which the gov¬ 
ernment is not a party, brought by the owner of the 
mail matter against the carrier to recover for the 
loss.®® 

Where the consignee of cotton damaged while in 
the carrier’s possession paid a draft for the gin 
weight under a custom that compress weight on 
delivery, if different, governed, and that the dif¬ 
ference would be adjusted, the mere fact that the 
adjustment had not been made at the time of the 
trial, did not relieve the carrier from liability.! 

Where a shipper sues a carrier to recover the 
value of a substantial part of a shipment of freight 
which was lost or destroyed in transit, failure to 
pay the freight charges and demurrage does not de¬ 
feat the right to recover, if plaintiff had offered 
to pay the freight, and remove his goods, during 
the free period, on condition that the agents of de¬ 
fendant should check up the lost and injured prop¬ 
erty with him.® 

Diversion of shipment. The diversion of a ship¬ 
ment with the carriers’ consent from its original 
destination to a better market is no defense to an 
action for damages to the goods.® 

Ride or practice of carrier. The custom of a 
switching carrier operating between terminals to 
make no inspection and do no rc-icing of cars con¬ 
taining perishable food products, although known 
to the consignee, is no defense to an action by the 
consignee for loss caused by failure properly to ice 
the car,^ nor can a rule or regulation for the con¬ 
duct of its business which the carrier habitually and 
systematically disregards be set up as a defense in 
an action for loss of goods accepted in contraven¬ 
tion of such rule.® 


91- Ariz —Southern Pac. Co. v. 

Itule, 74 P 2d 38. 

92. Ill—^Mueller Grain Co. v. Lake 
Ene & W- R- Co, 213 IlLApp. lOS 

9®. Ark—^Pt Smith, S. & R I. R. 
Co. V Scrog-gins, 234 SW. 999, 150 
Ark. 671. 

94L N Y.—Gassman v. Kew York 
Cent. R. Co, 201 IST.YS. 740. 207 
App Liv 15 

95- Idaho.—^Barrett v NTorthem Pac. 

Ry. Co, 157 P. 1016. 29 Idaho 139 
Ill —See Cocrane v Chicagro Great 
Western R. Co. 199 IlLApp. 469 
Ind —Chesapeake & O. Ry Co of 
Indiana v. Jordan, 114 NE. 461, 
63 IniLApp. 365- I 


96- Mo —Pirst Nat Bank v. Mis¬ 

souri Pac. Ry. Co, 278 S.W. 1075, 
220 Mo App. 941. 

97- Tex —^Ft. Worth & D. C. Ry. 

Co. V. HiU, Civ App, 213 SW. 952. 

98- Tex—^Ft. Worth & D. C. Ry. 

Co. V. Hill, supra 

99- HI —^jEtna Ins. Co v. Illinois 

Cent R Co, 283 HI App 527. 

1. Tex—^Davis v. Wylie & Jackson, 
Com App, 256 S W. 256, affirming 
Civ App,. 241 S.W. 1114 . 

2. Pa—Clark v. Baltimoie & O. R 
Co , 79 Pa Sui>er 159 

3- Ark.—St- Louis, etc, R Co. v 
Tilby, 174 SW 1167, 117 Ark. 163. 
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4- Mas«?.—Batchelder & Snyder Co 
V. Union Freigrht R Co, 156 N E. 
698. 700. 259 Mass. 368. 54 ALR 
616, certiorari denied Union Freigrht 
R. Co V. Batchelder & Snyder Co, 
48 S.Ct. 117, 275 US 556, 72 LEd 
424. 

“lloubtless this custom enters into 
the implied contract of carnage 
. . . but it does not go far enough 

to relieve the defendant of its ob¬ 
ligation as a common carrier to pro¬ 
tect while it has sole control and 
before delivery or its equivalent.”— 
Batchelder & Snyder Co. v. Union 
Freight R. Co, supra 

5b Tex.—Gulf, etc, R Co. v. Cage, 
CivA^pp. 174 S.W. 865. 
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Other cases in which particular defenses have 
been sustained® or denied^ appear in the notes, 

§ 246. Jurisdiction and Venue 

a. Jurisdiction 
. b. Venue 

a. Jurisdiction 

state courts have jurisdiction of actions for loss of, 
or injury to, an interstate shipment. Whether a state 
court has jurisdiction of such an action brought against 
a foreign carrier depends on the residence of the parties 
and the place where the cause of action arose. 

State courts have jurisdiction of actions for loss 
of, or injury to, an interstate shipment,® and a ship¬ 
per who has suffered damage through an interstate 
shipment by reason 6i a failure on the part of the 
carrier to perform duties imposed by a federal stat¬ 
ute in the matter of caring for the shipment may 
bring suit therefor in a state court.® 

Actions against foreign earners. It has been 
held that a state court has no jurisdiction of an ac¬ 
tion against a foreign express company by a non¬ 
resident of the state to recover for injury to an 
interstate shipment, where the cause of action arose 
elsewhere, out of a transportation beginning and 
ending in other states and not passing through any 


point within the state,^® and even, it has been held, 
though the shipment passed through the state to 
reach its destination and a like rule has been 
held in an action against a railroad carrier having a 
soliciting agent within the state.^® A stale court, 
however, has jurisdiction of an action by a resident 
of the state against a foreign express company do¬ 
ing business within the state for injury to goods 
shipped from a point without the state to a point 
within;^® and the same rule has been applied even 
where the contract of carriage was made and per¬ 
formed in other states.!^ So it has been held that a 
foreign express company doing business in the Dis¬ 
trict of Columbia through officers or agents fully 
authorized to represent the company there may be 
sued for injury to goods, the shipment of which be¬ 
gan and was completed in distant states, and did 
not pass through the District.^® 

h. Venue 

The venue of actions against carriers for loss of, 
or injury to, goods is governed by general or special 
statutes. 

The question of venue in actions for loss of, or 
injury to, goods may be determined by an applica¬ 
tion of general laws; but, for the most part is a 
matter of special statutory regulation.^® 


e. Estoppd as defease 

That a shipper of live stock, be- 
ingr present and fully aware of the 
extent and condition of the bedding^ 
then m the cars, accepted it as bed¬ 
ded, and so is estopped to claim im¬ 
proper bedding as cause of injury, 
IS proper matter of defense in ac¬ 
tion for damages to the shipment.— 
Elansas City, M. & O Ry, Co of 
Texas v. Wealherby, Tex Civ App , 
203 SW. 793. 

7. X^ud 

Carrier having granted shipper of 
ore special privilege of having car 
placed on siding en route for sam¬ 
pling of ore, in violation of law, 
should not be permitted to defend, 
in shipper’s action for loss of ore 
by theft, on ground that the separa¬ 
tion of metallics from other ore con¬ 
stituted fraud, so as to release cai^ 
ner from liability.—Sicbert v. Erie 
R Co, 179 N.YS. 136, 189 App'Div. 
586 

Sefusal of consignee to receive goods 

In action against earner for dam¬ 
ages to goods, wherein plamtill re¬ 
covered as damages the difference 
between their value in their damaged 
condition and their value had they 
not been damaged, his recovery will 
not be denied because of his refusal 
to receive them, when such refusal 
in no way increased carrier’s liabil¬ 
ity —Whittmgton v. Southern Ry., 
90 S.E 505, 172 N.C. 501. 


3m NT.—Cheney Piano Action Co v 
New York Cent, etc, R. Co., 152 
N.Y.S 285. 

9- Okl —St Liouis, etc., R. Co, v. 
Piburn, 120 P. 923, 30 OfcL 262 

10. Ohio,—^Iron City Produce Co v. 
American Ry. Express Co, 153 N. 
E 316, 22 Ohio App. 165. 

11. Ohio —S. Catanzaro & Sons v. 
Central of Georgia R. Co, 26 Ohio 
NP.,NS.. 630. 

12. U S. — ^Davis V. Farmers’ Co-op 
Equity Co, Mmn, 43 S Ct. 556, 
262 US. 312, 67 UEd 996. 

13- Ohio.—I. N. Price & Co. v. Da¬ 
vis, 153 N.E. 529, 22 Ohio App 
388. 

14- Ark—American Ry. Express Co. 
v. H. Rouw Co, 294 S W. 401, 173 
Ark 810. 

15- D.C.—^Harris v. American Ry 
Express Co., 12 P 2d 487, 56 App. 
D.C 264, certiorari denied Amer¬ 
ican Ry Express Co. v. Hams, 47 
set. 92. 273 US. 695, 71 L.Ed 
845. 

16. In OeoTgia 

(1) Civ Code 1895 § 2334, fixing 
the venue of suits against railroad 
companies, is as follows: “All rail¬ 
road companies shall be sued in the 
county in which the cause of action 
originated, by any one whose . . . 

property has been injured by such 
railroad company ... for the ‘ 


purpose of recovermg damages for 
such injuries; and also on all con¬ 
tracts made or to be performed in 
the county where suit is brought, 
any judgment rendered in any other 
county than the one in which the 
cause so originated shall be utterly 
void. But if the cause of action aris¬ 
es in a county where the railroad 
company liable to suit has no agent, 
then suit may be brought in the 
county of the residence of such com¬ 
pany.” The venue of all cases not 
falling within the provisions of this 
section is governed by the general 
law—^Dytle v. Southern R. Co. 59 
SB 595, 3 GaApp. 219 

(2) Foreign corporations are with¬ 
in the purview of this section as to 
contracts made and torts committed 
in the slate—Hazlehurst v. Seaboard 
Air Line R. Co.. 45 S E 703, 118 Ga. 
858—10 CJ. p 345 note 41 

(3) But the statute does not cov¬ 
er the case of a tort committed in 
another state by a nonresident cor¬ 
poration—Reeves v. Southern R. Co, 
4-9 SE. 674. 121 Ga. 561, 70 L.R.A. 
513. 2 Ann.Cas 207—10 C.J p 345 
note 42. 

(4) In such case an action of tort 
may be brought in any county in the 
slate in which legal service of 
process can be made.—^Lytle v. 
Southem R. Co, supr4. 

(5) By the express provisions of 
the statute a judgment agamst a 
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§ 247. Conditions Precedent 

A demand is not a prerequisite to an action of con¬ 
tract against a carrier for loss or destruction of goods; 
nor IS payment of the freight charges a condition pre¬ 
cedent to an action by the consignor for damages to the 
goods which the carrier accepted without demanding 
prepayment of such charges. 

No demand is necessary before commencing an 
action of contract against a carrier for neglecting 
to carry and to deliver the goods according to the 
contract, if the goods are lost or destroyed but, 
as staled supra § 234, where the contract of ship¬ 
ment contains a reasonable requirement of giving 
notice of loss of, or injury to, the goods, the giv¬ 
ing of such notice is a condition precedent to the 


action for loss or injury. Where the carrier has ac¬ 
cepted goods for transportation without demanding 
prepayment of freight, payment of freight by the 
consignor of whom the carrier has not demanded 
pa 3 rment thereof is not a condition precedent to a 
suit by the consignor for loss of, or injury to, the 
goods shipped-^S 

§ 248. Time to Sue, and Lrumtations 

Actions against carriers for the loss of, or injury to, 
goods must be brought within the time prescribed by 
special statutes limiting the time for bringing such ac¬ 
tions. 

Under the United States Code, 49 U.S.C.A § 20 
par 11, as amended March 4, 1927, an action for 


railroad company on a suit for dam-i 
ages resulting from an injury to 
property, rendered m any otUer coun- ! 
ly than the one in which the cause 
of action originated, is ‘'utterly 
void,” except in cases where the suit 
IS brought m the county where the 
principal office of the company is lo¬ 
cated, and where it is shown that 
the company had no agent in the 
county where the cause of action 
originated —Southern R. Co. v. 
Brock. 42 SE. 65, 115 Ga. 721. 

(6) An action for injury to a 
shipment, based on the contract of 
affreightment, may be brought either 
in the county in which the contract 
was entered into or in the county 
where the carrier undertook to ren¬ 
der full performance by delivery of 
the shipment in good order to the 
person entitled to receive it.—Pned- 
man v. Seaboard Air-Line R. Co., 52 
S.E. 763, 124 Ga. 472. 

(7) An action for loss of the goods 
based on the contract may be 
brought in the county where the con¬ 
tract was executed.—Albany, etc., R 
Co V. Merchants', etc.. Bank, 73 SE 
637, 137 Ga. 391—10 CJ. p 346 note 
46. 

(8) By virtue of another statute. 
Civ Code 1895 § 2004, every express 
company doing business in the state 
is subject to suit for failure to per¬ 
form its duties as a carrier, either 
in the county where the goods are 
received for shipment or in the coun¬ 
ty where the delivery of the goods 
is directed to he made; and this is 
true notwithstanding provision is 
made m a special charter granted 
to a particular company that it shafl 
be liable to suit in any county where¬ 
in It may tortiously injure the per¬ 
son or property of another, or where 
any contract to which it is a party 
may be made or is to be performed. 
—^Southern Express Co v. B. R. Elec¬ 
tric Co, 55 SE 254, 126 Ga. 472. 

In Kentucky 

(1) Civ Code § 73 provides that an 


action against a common carrier on 
a contract to carry property must 
be brought in the county m which 
defendant or either of several de¬ 
fendants resides, or in which the con¬ 
tract is made, or in which the earner 
agrees to deliver the property, and 
under such provision it has been 
held that an action on a contract of 
shipment for loss of, or injury to, 
the goods shipped may be brought 
in the county in which the contract 
was made, or in which defendant 
resides, or where the goods were to 
be delivered—Wilson v. Louisville, 
etc, R Co., 112 SW. 585, 33 KyL 
985—Plotz V. Miller, 51 SW. 176, 21 
Kyli. 257—Nashville, eta, R. Co. v. 
Cameo, 14 Ky.Li 431. 

(2) On the other hand, suit cannot 
be brought for loss or injury on the 
contract of shipment in a county 
which was neither the residence of 
defendant, the place where the con¬ 
tract was made, nor the place where 
the goods were to be delivered — 
Jewell V. Louisville, etc., R. Co, 140 
S W. 689, 145 Ky. 493. 

(3) Under Civ Code S 73, the pro¬ 
visions of which have already been 
set out, and § 92, providing that a 
special demurrer is an objection to 
a pleadmg which shows that the 
court has no jurisdiction of defend¬ 
ant, etc, a demurrer to the petition 
in such an action for want of juris¬ 
diction of the cause of action is 
had, where the petition does not 
show that the county where the ac¬ 
tion is brought is not the county 
where the contract was made nor 
where defendant resides, and the ob¬ 
jection of want of jurisdiction over 
defendant, not bemg raised by an¬ 
swer, IS waived—Richaidson v. Lou¬ 
isville, etc. R. Co, 111 SW. 343. 
129 Ky 449, 33 KyL 916, rehearing 
denied 112 S.W- 582, 129 Ky. 449, 33 
KyL. 972 

(4) A carrier ‘besides” m the 
county where its chief officer or 
agent and place of business are ^ 
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when the action is commenced — 
Knight V Pennsylvania R. Co., 94 
SW.2d 1013, 264 Ky 412. 

In i^oTiisiavia- a statute authorizing 
actions against carriers for failure 
to deliver a shipment to be brought 
at plaintiffs option, either in the 
parish where the goods were to be 
delivered, or at the domicile of the 
carrier, was amended so as also to 
permit such actions to he brought 
at the place of shipment and it was 
held that such amendment was valid 
and was applicable to a pending ac¬ 
tion in which a plea to the jurisdic¬ 
tion had been filed, but not tried, 
when the amendment was passed — 
Bass V. Yazoo & M. V. R Co., 65 So. 
355, 136 La 528. 

Xa Virginia 

(1) Under a statute providing that 
an action may be brought in any 
county or corporation where the 
cause of action or any part thereof 
arose, although none of defendants 
resides therein, a cause of action by 
a carrier's failure to deliver a ship¬ 
ment in good condition at the point 
of destination arises at the point of 
destination—Norfolk, etc, R. Co. v 
Crull, 70 SB 521, 112 Va. 151— 
Chesapeake, etc, R. Co v. American 
Exch. Bank;ii23 SE 935, 92 Va. 495, 
44 LRA 449 

(2) An action for the value of 
produce rendered worthless by delay 
m making delivery lies in the coun¬ 
ty in which the produce was deliv¬ 
ered to, and accepted by, the carrier 
for transportation, even though the 
contract was made in another coun¬ 
ty, smee the contract was not com¬ 
plete until such delivery to, and ac¬ 
ceptance by, the earner.—^Reed & 
Rice Co V. Wood, 120 SE 874, 138 
Va. 187. 

17- Mass.—Alden v Pearson, 3 Gray 

342 

18- Ala —Louisville, etc, R. Co. v. 

Allgood, 20 So. 986. 113 Ala 163 

Ind—Cleveland, eta. R Co v. Rudy, 

8.9 N.E. 951. 173 Ind 18L 
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loss of, or injury to, an interstate shipment was re¬ 
quested to be brought within three years from the 
time the cause of action accrued, and this limita¬ 
tion has been held applicable to an action brought 
after the amendment of paragraph 11 by Act April 
23, 1930, which omitted the clause relating to limita- 
tions.i® The term "date of shipment,” as used in 
a state statute relating to prescription in actions 
against carriers for loss of, or damage to, goods, 
is the date when the goods were delivered to the 
carrier and a bill of lading issued by it^® As to 
the applicability of general statutes of limitations, 
questions as to what statute applies to actions based 
on breach of the carrier’s contract, resulting in the 
loss of the goods, are discussed in the C.J.S. title 
Limitation of Actions § AS, also 37 C.J. p 749 note 
21. The question as to the time of accrual of the 
cause of action, for the purpose of computing the 
period of limitations, is discussed in the CJ.S. title 
Limitation of Actions § 143, also 37 CJ. p 841 notes 
4(M5. 

§ 249. Parties Plaintiff 

a. Owner in general 

b. Consigprior as owner 

c. Consignor as contracting party 

d. Consignee in general 

e. Consignee as actual owner 

f. Consignee making advances 

g. Consignee directing mode of shipment 

h. Consigpnior as agent of consignee 

L Consignee without special or general 
property 

j. Shipper both consignor and consigpacc 

k. Persons having special or beneficial 

interest 

l. Holder of bill of lading 

m. Persons to be notified 

n. Assignees 

o. Joinder of parties plaintiff 
a. Owner in O^eral 

The owner of the goods is the proper party plaintiff 


in an action of tort to recover for their loss or injury. 
If the action is for breach of contract, the owner may 
sue if the contract was made with him or for his benefit. 

The right to recover for loss of goods shipped de¬ 
pends entirely on the title to the goods.^i The own¬ 
er of the goods is entitled to maintain an action of 
tort against the earner for loss of, or injury to, the 
goods, although he is not the party with whom the 
contract of shipment was made;22 and such tort 
action should be brought by the owner and by him 
only, whether he be the consignor, consignee, or a 
third person,23 although, as shown infra § 249 k, he 
need not be the absolute owner, but may have mere¬ 
ly a special interest. Where a seller, who is both 
consignor and consignee, indorses the bill of lad¬ 
ing, the real purchaser, having paid a draft on the 
ostensible purchaser and received the goods, may 
sue the carrier for their injury.^^ If the action is 
for breach of contract the owner may sue if he is 
the party with whom or for whose benefit the con¬ 
tract was made.25 Thus, if the contract is made 
by an agent, the action may be brought by the own- 
er.2C While the effect of a consignment of goods 
generally is to vest the property m the consignee, 
so that he may sue for loss or injury, as staled in¬ 
fra subdivision d of this section, yet, if the bill of 
lading IS special to deliver the goods to A for the 
use of B, the property vests in B, and the action 
must be brought in his name in case of loss or dam- 
age.27 An assignment by the shipper of his ac¬ 
count against the consignee is not an assignment of 
the goods shipped under a straight bill of lading, 
so as to permit the assignee, who had no title to the 
goods, to sue the carrier for loss.28 

Purchaser of goods in transit, A person who 
purchases a carload shipment in transit, without 
inspection, or actual or constructive knowledge of 
injury thereto while in the carrier’s possession, and 
assuming payment of the freight charges, may re¬ 
cover from the carrier for the injury ,^9 but, when 
the goods are inspected by the purchaser, or arc dis¬ 
played for inspection, he takes them in the condi¬ 
tion in which they arc offered for sale, without re- 


19- Ohio—Zangr v. Railway Express 
Co, 196 NE 901, 130 Ohio St 17. 

20. La.—^Paul Klopstock & Co. v 
United Pruit Co, 131 So. 25, 171 
La. 296. 

21. Wis —State Bank ol Be Fere 

V. Chicago & N. W Ry. Co.. 248 N. 

W. 423. 211 Wis. 465. 

22. ND.—Schlosser v. Great North¬ 
ern R. Co, 127 N.W. 502, 20 ND. 
406 

Tex,—Gulf, etc, R Co. v. Brahn, Civ. 
App., 163 S W 330. 

Cozpos Juris is quoted in Sindle 


V. American Rv. Express Co, 8 Tenn 
App 594, 601, in support of this rule 
and the rule next following. 

23. Tenn —Sindle v American Ry 
Express Co, supra 
10 C.J p 346 note 64. 

24i. Ala—Nashville, C & St. L. Ry 
V. Abramson-Boone Produce Co, 74 
So 350, 199 Ala 271. 

25. Ind—Cincinnati, 1., St L. & C. 
Ry Co. V. Case, 23 N.E 797, 122 
Ind. 310 

Va—^Norfolk & W. Ry. Co. v. Cnill, 
70 S B. 521, 112 Va. 151. 

10 C J. p 347 note 65. 
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26. Va—Norfolk & W. Ry. Co. v. 

Crull, supra 
10 C J p 347 note 66. 

27- U.S—Grove v Brien, D.C, 8 
How 429, 12 L Ed. 1142. 

28; Wis.—State Bank of Do Fere v. 
Chicago & N. W Ry. Co, 248 N.W. 
423. 211 Wis 465. 

Assignees as parties plaintiH gener¬ 
ally see infra subdivision n of this 
section. 

29. N.Y.—^Perkel v. Dennsylvama R. 
Co., 265 N.T.S. 597, 148 Misc. 284. 
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dress against the carrier for prior damage thereto.^® 
However, if the goods should suffer further injury 
at the hands of the carrier for which it would be 
responsible, whether in transit, awaiting delivery, 
or while being transported after reconsignment, the 
purchaser would have a cause of action against the 
carrier far the additional damage.^! 

b. ConsigBor as Owner 

A consignor who has title to the property shipped 
is entitled to sue the carrier for loss thereof, or injury 
thereto. 

Where the consignor has parted with his title to, 
and ownership of, the goods, he cannot maintain an 
action against the carrier for injury thereto,^^ 
less there has been an assignment to him of the 
consignee’s right to recover from the carrier.33 


But, in the absence of statutory provisions to the 
contrary,^^ where title to the goods shipped remains 
in the consignor,35 or has revested in him subse¬ 
quent to the shipment of the goods,36 he is entitled 
to sue for loss thereof, or injury thereto, since he 
is the person who has sustained the loss or injury ,37 
and the fact that he has not secured by assignment 
the consigpice’s rights is immaterial. 3 8 This rule 
has been applied in cases where the goods are not 
to become the property of the consignee until de¬ 
livery ,83 where title does not pass because the con¬ 
tract of sale of the goods shipped is bad for non- 
compliance with the statute of frauds where the 
contract of sale of the goods shipped is rescinded 
by agreement of the parties where the consignee 
refuses to receive the goods and they are thrown 
back on the consignor where the consignor ships 


30. N.T.—^Perkel v. Pennsylvania R 
Co., supra. 

31- NT.—^Perkel v Pennsylvania R 
Co., supra 

32u La—Strawberry & Vegetable 
Auction V Railway Express 
Agency, App., 143 So. 6G5. 

33. Assignees as parties plamtlff 
generally see infra subdivision n 
of this section. 

SqnitabLe assignment 

Where goods are shipped on open 
bills of lading, so that title passes, 
but the price of the goods to the 
consignee is docked the amount of 
any loss or damage, the adjustment 
amounts to an equitable assignment 
to the consignor of the consignee's 
right to recover of the earner—Pro¬ 
duce Trading Co v. Norfolk Southern 
R. Co. 100 S.B. 316, 178 NC. 175. 

34. In under Gen St 1901 § 

5943, L1893, p 176 c 100 § 6, giving 
the consignee of grain the right to 
recover from a railway company for 
loss thereof, the owner and consignor 
of gram caiftiot recover from a rail¬ 
way for loss or shortage—^Weber v 
Chicago, etc., R Co., 77 P. 533, 69 
Kan. 611 

35. Ga—Davis v. Carroll, 119 S.E. 
422. 30 GaApp. 719. 

Ill —^Transformer Corporation of 

America v Hinchcliff, 279 IlLApp 
152—Shellaharger Elevator Co, v. 
lllmois Cent R Co., 212 Ill APP- 1 
—Farmers’ Grain Co of Dorans v 
Illinois Cent. R Co, 201 llLApp 
261 

Ind.—Clift V Southern Ry. Co, 124 
NB 457. 188 Ind. 472 
Mich.—^Ithaca Roller Mills v. Ann 
Arbor R Co. 163 N W 934, 197 
Mich. 440 

NY—^Kent-Costikyan Trading Co v 
American Ry Bxpress Co, 208 N 
YS 445 124 Misc 510. 

N C.—Anderson v American Ry Ex¬ 
press Co. 121 SB. 354, 187 N.C 


171—Aydlett v. Norfolk-Southern I 
R Co., 89 SB. 1000. 172 NC. 47— 
Parker Buggry Corporation v. At¬ 
lantic Coast Line R Co.. 67 SB 
251. 152 N C. 119. 

Pa—^Potamkin v Wells Fargo & Co, 
63 Pa Super. 222. 

10 CJ p 347 note 70. p 348 note 80 
Corpus Jtuis IS quoted in Sindle v. 
American Ry Express Co., 8 Tenn 
App 594, 601. 

Bill of evidmices shipper’s 

ownership, so as to entitle him to sue 
for loss or nondelivery—Gulf, C. & 
S. F. Ry. Co. V. Galbraith, Tex.Civ. 
App, 39 S.W.2d 91. 

Consignor who has guaranteed safe 
delivery, and has made good to the 
consignee the loss sustained by the 
earner’s failure safely to deliver, 
may maintam an action for such 
loss—Claggett v. Chicago, M. & St 
P. Ry. Co. 193 NW. 957, 156 Minn 
37. 

3C. N C —^Parker Buggy Corporation 
V. Atlantic Coast Lme R Co, 67 
SB 251, 152 NC. 119. 

37- Pa—^Turner v. Central R Co, 
11 Kulp 179. 

Tenn —Sindle v. American Ry. Ex¬ 
press Co., 8 Tenn.App. 594 

38- Mich.—^Ithaca Roller Mills v. 
Ann Arbor R Co, 163 NW. 934, 
197 Mich- 440 

39- N C —Anderson v American Ry 
Bxpress Co, 121 SB. 354, 187 N. 
C 171. 

10 C J p 347 note 72 

40. N Y —^Kent-Cofatikyan Trading 

Co V American Ry. Express Co., 
208 NY.S 445, 124 Misc 510. 

10 C J p 347 note 73 

4il- Mo.—Norris v St Joseph, etc, 
R Co, 101 S.W. 159, 124 Mo App. 
16 

N C.—Anderson v Amencan Ry Ex¬ 
press Co. 121 S.E. 354, 187 N.C 
171. 


Acts constitutu^ resdssioii. 

Refusal of the consignee of a 
dressed hog to accept it because in 
bad and unusable condition, and the 
act of the consignor in bringing an 
action against the carrier for negli¬ 
gence in handling, constitutes a 
rescission of the contract and a 
restoration of title to the consignor, 
so as to entitle him to sue notwith¬ 
standing the general rule that a com¬ 
mon carrier on open bill of lading is 
an agent of the consignee —Anderson 
V. American Ry. Express Co., 121 S. 
B 354, 187 N.C. 171. 

42. Ga.—Atlantic Coast Line R Co. 
V. Hogrefe, 141 S.E. 214, 37 Ga. 
App. 636—American Ry. Expiess 
Co. V Dubois Bros, 111 S.E 70. 
28 GaApp 274. 

Ill —^Transformer Corporation of 

America v. Hinchcliil, 279 111 App 
152. 

Mich —^Ithaca Roller Mills v. Ann 
Arbor R Co.. 163 NW. 934. 197 
Mich. 440. 

Minn—Claggett v. Chicago. M & St. 
P. Ry. Co. 193 N.W. 957. 156 Minn. 
37. 

N C.—Hardison v. Norfolk Southern 
R Co. 131 S E. 728, 191 N C. 365— 
Piner Bros. v. Norfolk-Southern R 
Co. 124 S.E 626, 188 NC 339— 
Anderson v. American Ily. Express 
Co.. 124 SE 354, 187 NC 171— 
Aydlett v. Norfolk-Southern R Co ,. 
89 S.E 1000, 172 N.C 47—Parker 
Buggy Corporation v. Atlantic 
Coast Line R Co.. 67 S B 251, 152 
N.C. 119 

10 C.J p 348 note 75- 

Acts not constituting acceptance 
Where goods had been injured in 
transit, that consignee inspected 
goods at destination did not consti¬ 
tute acceptance making good deliv¬ 
ery placing title in consignee, so as 
to require it to sue for their damage 
—^Ithaca Roller Mills v Ann Arbor 
R Co.. 163 N.W. 934, 197 Mich. 440 
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goods to be sold by the consignee for his benefit 
where goods are shipped to a customer to be tested 
by him and purchased if satisfactory where a 
shipment is made to the consignee who has not 
agreed to accept the same unless the goods are up to 
a certain grade or where a contract of sale al¬ 
lows a purchaser and a consignee to refuse the 
goods if not Ml good condition on arrival.'*® 

So it has been held that, in a suit by the consignor 
against the carrier to recover the loss caused by 
damage to the goods shipped, where no exception 
has been filed in limine to the right of such con¬ 
signor to sue, and where the consignee appears and 
testifies for plaintiff on the merits, the defense by 
the carrier that the consignor, not being the owner 
of the goods, has no cause of action cannot avail it, 
since the only object of the carrier in seeking to 
have the proper plaintiff is to avoid double payment 
for the damage claimed and the action of the 
consignee in testifying for plaintiff consignor is 
tantamount to an acquiescence by the consignee, and 
he is thereby estopped from recovering on the same 
cause of action.*® 

Although the statutes of another state make it il¬ 
legal for any unlicensed person to ship fish caught 
in the waters of that state, and also make it illegal 
for any carrier to receive frcMn such person a ship¬ 
ment of fish, an unlicensed person who ships fish in 
violation of the statute may nevertheless sue the 
carrier for the loss of the shipment, plaintiflF not re¬ 
quiring the aid of an illegal transaction to make out 
his case.*® 

c. Consignor as Contracting Party 

(1) Actions ex contractu 

(2) Actions ex delicto 


(1) Actions ex Contractu 

By the weight of authority a consignor who makes 
an express or implied contract for the transportation of 
property is entitled to sue thereon for loss of, or injury 
to, the property, irrespective of ownership, but the ac¬ 
tion will inure to the benefit of the consignee or real 
owner. 

As elsewhere shown, infra subdivision e of this 
section, there are a considerable number of deci¬ 
sions which hold that a consignor who has no title 
or interest in the goods shipped is not entitled to 
sue for loss of, or injury to, the goods, although he 
has made the contract of shipment. The decided 
weight of authority, however, is opposed to this 
view, and the better doctrine is that, where the 
consignor makes the contract of shipment with the 
carrier, he may maintain an action thereon for loss 
of, or injury to, the consignment, irrespective of the 
question of ownership, in such case it being consid¬ 
ered that the privity of contract between the con¬ 
signor and the carrier is a sufficient foundation on 
which to base the action ,50 and the fact that the 
consignor has sold the goods and has indorsed and 
delivered the bill of lading does not affect his right 
to sue.5i This principle applies with equal force 
whether there is an express contract of shipment 
between the carrier and the consignor, or whether 
the contract is merely implied.®® So the consignor 
may recover under the Interstate Commerce Act, as 
amended by the Carmack amendment, although he 
holds no bill of lading.®® It has been held that the 
consignor’s right of action on the contract is not 
affected by statutory provisions requiring every ac¬ 
tion to be brought in the name of the real party in 


43- N C —^Anderson v. American Ry. 
Express Co, 121 S.E 354, 187 N.C. 
171. 

10 C J p 348 note 76. 

44- N.C.—^Anderson v. American Ry. 
Express Co., supra. 

10 C J p 348 note 77. 

45- Ill.—Chicago, etc, R Co. v. 
Boggrs, 134 IlLApp. 348. 

46- Ark—^Yazoo, etc., R. Co. v. Solo- 
man, 184 SW. 418, 123 Ark. 66— 
G-ibson V. Inman Packet Co, 164 S 
W. 280, 111 Ark. 521, Ann Cas. 
1916A 1043. 

47- La.—^Posner v. Missouri Pac. 
Ry. Co, 1 La-App 410. 

•48- La-—Werlem v. Texas, etc., R. 
Co, 5 La.App, Orleans, 216. 

Corpus Juris is quoted in Ander¬ 
son v American Ry. Express Co., 
121 S.B. 354, 356. 187 N.Q 171. 


48- Pa—^Potamkin v. Wells Fargo 
& Co, 63 Pa Super. 222. 

50. Ark.—American Ry Express Co. 
V. Cole, 37 S.W2d 699, 183 Ark 
557. 

Ga.—Black v. Southern Ry. Co, 173 
S.E. 199, 48 GaApp. 445-—Allen v 
Southern Ry, Co, 126 SE 722, 33 
Ga.App 209 

Mo —Gratiot St. Warehouse Co. v 
Missouri, etc., R. Co, 102 SW 11, 
124 Mo App. 545 

Pa.—^Tenlzer v Reading Co, 101 Pa- 
Super 238—^Robh v American Rail¬ 
way Express Co., 78 Pa Super 1. 
Tenn.—^Nashville, C. & St. L Ry Co. 
V. Southern Nursery Company, 3 
Tenn App. 148. 

Tex—^Richardson v. D S. Cage Co., 
Com.App., 252 S.W 747. 

10 0 J. p 348 note 84. 

Corpus Juris is cited m support of 
this rule m: 
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Mont.—Grover v. Hines, 213 P. 250, 
252, 66 Mont. 230 

WVa.— Ij Blustein & Co. v. Ameri¬ 
can By. Express Co., 123 S E 566, 
567. 95 W.Va 643 

Consignor to whom bill of lading 
was issued could, under agreement, 
sue carrier for entire damage re¬ 
sulting from carrier’s breach of con¬ 
tract, notwithstanding consignee had 
paid consignor one half of loss — 
American Ry. Express Co. v. Cole, 37 
S.W 2d 699, 183 Axk. 557. 

51- Tox—St. Louis, etc, R Co. v. 
Brass, Civ.App., 133 SW. 1075 

52. Ga—Southern R Co. v. Johnson, 
58 SE 333, 2 GaApp. 36. 

Mass.—^Pinn v. Western R. Corp., 112 
Mass 524, 17 Am R 128. 

53. Del —^Bowden v. Philadelphia, 
etc., R. Co, 91 A 209, 5 Boyce 146. 

Fla—Aultman v. Atlantic Coast Line 
R. Co., 71 So. 283, 71 Fla. 276. 
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interest but there are cases to the contrary.^® 
Action inures to benefit of owner or consignee. 
If the consignor has no interest in the goods, and 
his right of action is based solely on privity of con¬ 
tract, an action by him for failure to carry and to 
deliver safely to the consignee will mure to the ben¬ 
efit of the consignee or real owner; in such case 
the consignor is considered the trustee of an express 
trust.®® 

(2) Actions ex Delicto 

The consignor cannot sue ex delicto for loss or In¬ 
jury where he has no interest in the property, although 
he made the contract of shipment and has the right 
of stoppage in transitu. 

Where the consignor, although he has made the 
contract of shipment, has no general or special in¬ 
terest in the property, he caimot maintain an ac¬ 
tion in tort for loss or injury to the property;®^ 
and this is so, although he may have the right of 
stoppage in transitu;®® but the consignor may bring 
suit in the name of the consignee with the latter’s 
consent;®® and the same rule applies where the 
consignor ships the goods to his own order, with di¬ 
rections to notify the buyer.®® 


d. Consignee in Goneral 

The consignee is presumptively the owner of the 
goods shipped and as such is entitled to sue for their 
loss or injury, although such presumption may be re¬ 
butted. 

In so far as affects the question of who may sue 
for the loss of, or injury to, goods transported by 
a earner, the presumption is that title to the goods 
passed to the consignee,®^ named in an open bill of 
lading,®® and he is considered the person pruna fa¬ 
cie entitled to sue for loss or injury to goods ship¬ 
ped,®® although the contract of affreightment was 
made with the consignor.®^ Nevertheless the pre¬ 
sumption that the consignee is the owner of the 
goods is not conclusive and may be rebutted,®® 
and, if the presumption is overcome, the action may 
properly be brought in the name of the consignor.®® 

Effect of special agreement. Even though there 
is a special agreement between the consignor and the 
consignee that the latter shall not become the abso¬ 
lute owner until the merchandise is inspected at the 
place of destination, the consignee may nevertheless 
sue for failure to deliver, if he holds bills of ladmg 


54. Mo—Gratiot St. Warehouse Co 
V. Missouri, etc., R. Co., 102 S.W 
11, 124 MoApp 54S. 

Wis—^Hooper v. Chicago, etc, R. Co., 
27 Wis. SI, 9 AjuR. 439 
5&. Ark—Warren, etc., R. Co v 
Southern Lumber Co., 170 S.W. 998, 
115 Ark. 221. 

Neb—^Union Pac. R Co. v. Metcalf, 
69 NW. 961, 50 Neb 452. 

56- Ga—Carter v. Southern R CO., 
36 SE. 308, 111 Ga. 38, 50 L.RA 
354. 

Mass.—Finn v Webster R. Corp., 112 
Mass. 524, 17 Am.R. 128. 

10 C J. p 349 note 91. 

“No case can be found where the 
consignor was permitted to recover 
agamst the carrier when the proof 
showed that he was not the real 
owner, except on the theory that the 
suit was by the presumed request of 
the owner and for his benefit.”— 
Richardson v. D S. Cage Co., Tex. 
Com.App., 252 SW. 747, 750. 

57- Mo—^Bennett v. Chicago, R I. & 
P. Ry. Co, 131 S.W. 770, 151 Mo 
App. 293- 

10 C J. p 350 note 94. 

56. Ill.—Northern Pac. R. Co. v. 

Lewis, 89 Ill App. 30. 

59- Ill—Armour Grain Co. v. Davis, 
233 IlLApp 1 

60u Tex—^Davis v Wylie & Jackson, 
Com App, 256 SW. 256, affirmmg. 
Civ App. 241 S.W. 1114. 

Ckinsent of buyer presumed 

Where consignor shipped cotton, 
which was damaged through carrier's 
negligence, consigned to consignor’s 


order notifying E, although E had 
purchased the cotton and had paid 
the drafts attached to the bill of 
lading, carrier was liable to con¬ 
signor, since contract was made with 
him, and, unless B objected, pre¬ 
sumption was that suit was prosecut¬ 
ed with E's consent and for his bene¬ 
fit.—Davis V. Wylie & Jackson, Tex 
Com App, 256 SW 256, aflELrmmg, 
Civ App., 241 SW. 1114. 

61- D S —Grove v. Brien, D C., 8 
How. 429, 12 LBd 1142. 

Ga—^Black v Southern Ry. Co, 173 
S.E, 199, 48 GaApp. 445—Allen v. 
Southern Ry. Co, 126 S E. 722, 33 
GaApp. 209 

Wis.—State Bank of De Pere v. Chi¬ 
cago & N. W Ry. Co., 248 N.W 
423, 211 Wis. 465. 

10 C J, p 350 note 3. 

Corpus Juris has been quoted and 
cited as authority for this rule. 

Md—Adams Express Co. v. White, 
104 A. 110, 111, 132 Md. 626 
Tex—^Richardson v. D S Cage Co, 
Com App, 252 SW. 747, 750. 

62- NC.—Aydlett v. Norfolk-South¬ 
ern R Co, 89 SE. 1000, 172 NC 
47—^Ellington & Guy v. Norfolk 
Southern R Co, 86 S E 693, 170 
NC 36 

10 C J. p 351 note 12 

63L Ga —Allen v Southern Ry. Co , 
126 SE 722, 33 GaApp 209. 

Kan—^Bennett v. Diclunson, 190 P 
757, 107 Kan 17, aJBGLrming 186 P 
1005, 106 Kan 95 

Md —Adams Express Co. v. White, 
104 A. no, 132 Md. 626. 
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N C.—Parker Buggry Corporation v. 
Atlantic Coast Line R. Co., 67 S E 
251, 152 N C. 76. 

Tex—^Richardson v. D. S. Cage Co., 
Com App, 252 SW- 747. 

10 C J p 350* note 4. 

Only person. 

Prima facie a bill of lading opeiv 
ates as a transfer to the consignee 
of the title to the goods shipped, 
and, in the absence of evidence re¬ 
moving the presumption, an action 
against the carrier for failure to de¬ 
liver, or for loss or injury to the 
goods while in its possession, will 
lie only at the suit of the consignee 
—Clark V. Louisville & N. R Co, 
114 So. 295, 216 Ala 637 

64. Ga—Allen v. Southern Ry Co., 
126 SE. 722. 33 Ga.App. 209 

Tex—^Richardson v D. S Cage Co, 
Com App, 252 S W. 747. 

10 C J. p 350 note 5 

65. Ga—Allen v. Southern Ry Co, 
126 S B. 722. 33 Ga App 209. 

N T —^Kent-Cost iky an Trading Co v 
j American Rv Express Co, 208 N. 

I TS 445, 124 Misc. 510. 

Tex.—^Richardson v. D S. Cage Co., 
Com App, 252 S W. 747. 

10 C J p 351 note 9 

Corpus Juris is cited in Adams Ex¬ 
press Co v White. 104 A 110. Ill, 
132 Md 626, in support of this rule. 

66- N.Y —^Kent-Costikyan Trading 

Co. V. American Ry. Express Co., 
208 NYS 445. 124 Misc 510. 

Tox.—^Richardson v D S. Cage Co., 
Com App. 252 SW. 747. 

10 C.J> p 351 note 10- 



13 C.J.S. 


CABBIEB8 


§ 249 


ilierefor and has paid drafts for the cost.®^ Where 
the consignor makes a special contract varying the 
carriers’ common-law liability, a consignee who has 
fade to the goods may sue for injury thereto, but his 
rights will be limited by such special contract.®* 
On the other hand, it has been held that the con¬ 
signee cannot sue upon a special contract of ship¬ 
ment made with the consignor.®* 

Where drafts drawn on general account It has 
been held, however, that if the drafts paid are 
drawn on a general account, and not on any specific 
consignment, the consignee has no such interest as 
will entitle him to sue J® 

Sale of damaged goods hy consignee. Since a 
cause of action for damage to perishable goods in 
transit arises when the damage occurred, a con¬ 
signee who sold the goods as damaged shipments, 
and not the purchaser at such sale, is the proper 
person to sue the carrier for the dama^re sustam- 
ed7i 

e. Consignee as Aetna! Owner 

Where the consignee is the actual owner of the goods 
he may sue for loss of or injury thereto, and some au¬ 
thorities hold that he is the sole party entitled to sue, 
although the contract was made with the consignor. 

Where the consignee is the actual owner of the 
goods he may, of course, maintain an action against 
the carrier for their loss or injury,*^* whether or 
not he has paid for the goods. So, when the con¬ 
signor releases all claim to goods lost in transit, the 
consignee is the proper party to sue for the loss.^^ 
Likewise, if the seller of goods, after delivery there¬ 
of to the carrier, sued the consignee buyer for the 
price, he abandoned any title to the goods which he 
might have, and the buyer had sufficient title to 
maintain an action against the carrier for loss of 


the goods.^® Although as stated supra subdivision 
c of this section, the weight of authority is to the 
effect that the shipper, who makes the contract of 
shipment, is entitled to sue thereon for loss of in¬ 
jury to the goods, irrespective of the question of 
ownership, there are nevertheless some cases in 
which the right of the shipper to sue by virtue of 
the contract is ignored, and the consignee is held 
the only party entitled to sue, where the entire prop¬ 
erty in the consignment is vested in him.^® Here 
even the consignor’s right of stoppage m transit is 
not considered as affecting the question of parties, 
and the consignor, in making the contract of af¬ 
freightment, is deemed merely an agent of the con¬ 
signee, although the latter may be a stranger to the 
carner.77 Where the legal title to the goods was 
in the consignee, but the bill of lading was trans¬ 
ferred to a purchaser after payment of the attached 
draft, and the damage to the goods occurred before 
such payment, an action for the damage was prop¬ 
erly maintained in the name of the consignee for 
the use and benefit of the purchaser.'^* 

f. Consignee Marking Advances 

A consignee making advances on the shipment has a 
lien or interest entitling him to sue for loss or injury 
thereto. 

A consignee who has made advances on the con¬ 
signment has a lien or property interest thereon, 
so as to entitle him to maintain an action against the 
carrier for loss of or injury thereto.^* 

g. Consignee Directing Mode of Shipment 

A consignee who orders goods from the consignor, 
with directions to ship them over a particular route or 
by a particular mode of conveyance, may sue for loss 
or injury, unless it appears that the parties did not in¬ 
tend title to pass by delivery of the goods to the carrier. 


HI —^lUinois Cent. R. Co. v. 
Cobb. 64 Ill 128. 

ee. Mass—^Henry J Perkins Co. v 
American Express Co, 85 N Ifl 895, 
199 Mass. 561. 

60. N T —Dows V. Cobb. 12 Barb 
310 

70. Ill.—Cobb V. Illinois Cent. R 
Co. 88 Ill 394 

7TL- N'T.—^Perkel v Pennsylvania R 
Co. 265 N.YS 597. 148 Misc. 284 

72. Ill—^Pacific Rxp Co. v. Spauld¬ 
ing & Co, 199 Ill App. 474 
M!o—American Fruit Growers v St. 
Louis. B. & M. Ry. Co. App. 261 
SW 949. certiorari denied St. 
Louis. B. & M R Co V American 
Fruit Growers. 45 S Ct 94. 266 U S 
611, 69 L Ed. 467. 

N C —Aydlett v Norfolk-Southern R 
Co, 89 SE 1000, 172 NC 47— 

13 C.J.S.-33 


Parker Buggy Corporation v. At¬ 
lantic Coast Line R. Co, 67 SE. 
251, 152 NC 119. 

10 C J p 351 note 15. 

73. Ga—American Ry. Express Co. 
V. Bothwell, 112 S E. 380, 28 Ga. 
App 594 

Miss —^Jordon v Gulf & S. I. R. Co. 
58,So 595, 102 Mliss. 21 

74b Kan—^Bennett v. Dickinson. 190 
P. 757, 107 Kan. 17, afllrmmg 186 
P. 1005, 106 Kan. 95. 

75. Ga .—American Ry. Express Co 
V. Bothwell, 112 SE 380, 28 Ga. 
App. 594. 

76- Neb.—Union Pac R. Co. v. Met¬ 
calf. 69 N.W. 961. 50 Neb 452 
N-T—Krulder v. Ellison, 47 NY. 36. 
7 Am R. 402 

N C —^Ellington & Guy v. Norfolk 
Southern R. Co. 86 S E 693. 170 N 
C. 36—Parker Buggy Corporation 
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V Atlantic Coast Line R Co., 67 
S B. 251. 152 N C 119 
Title having' passed to purchaser 
on payment of draft attached to 
“shipper's order bill of lading,” the 
seller, suing the earner for the 
amount shown by the difCcrence in 
weights at points of loading and des¬ 
tination, was not the real party in 
interest.—^Farmers' Union & Co-op 
Ass’n V Payne, 205 P 1035, 111 Kan 
96—^10 C J. p 351 note 17. 

77- NY.—Krulder v. Ellison, 47 N. 
T. 36, 7 Am.R 402. 

N C —Gwjrn v Richmond, etc., R. Co., 
85 N a 429. 39 Am.R. 708 
TSb Ala.—Southern Ry Co. v North¬ 
western Fruit Exch., 98 So. 382, 210 
Ala. 519 

U.S.—Burritt v. Rench, C.C Ohio, 
4 F.Cas No.2.201, 4 McLean 325 
N Y —Ademfc v. Bissell. 28 Barb. 382. 
10 C.J. p 352 notes 20. 21. 
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Where a consignee orders goods of the consignor, 
to be forwarded over a designated route or by a 
particular mode of conveyance, the title passes to 
him on delivery to the carrier, and he is entitled to 
sue for loss of, or injury to, the goods,and the 
same rule has been held applicable even where the 
consignee ordering goods names no particular car- 
rier.81 This rule, however, has no application, if 
it is apparent that the parties did not intend to pass 
title to the property by delivery to the carrier.^^ ^ 

h. Consignor as Agent of Consignee 

The right to sue for loss of, or Injury to, a shipment 
by the consignor acting merely as agent of the consignee 
is in the consignee. 

If the consignor is the mere agent of the con¬ 
signee in delivering the goods for transportation, 
the right of action for loss or injury is of course in 
the consignee.®^ 

L Consignee without Special or General Prop¬ 
erty 

A consignee who has no special or general property 
in the goods, and incurs no risk in their transportation, 
cannot sue the carrier for their loss or injury. 

Where a consignee has no special or general prop¬ 
erty in goods consigned to him and incurs no risk 
in their transportation, he cannot maintain an action 
against the carrier for loss or injury to the goods 
and the fact that such consignee purchases the 
goods or pays the draft attached to the bill of lad¬ 


ing subsequently to the injury thereof does not act 
retroactively so as to give him a right of action.*^ 

j. Shipper Both Consignor and Consignee 

Where the shipper is both consignor and consignee 
he will be presumed, in the absence of evidence to the 
contrary, to have sufficient title to sue the carrier for 
loss of, or injury to, the consignment. 

Where a shipper makes a contract for the trans¬ 
portation of goods in his control, designating him¬ 
self as consignee, it will be presumed that he has 
sufficient title to maintain an action against the car¬ 
rier for loss of, or injury to, the goods during 
transit,*® and the rule applies where goods are 
shipped to the order of the consignor and seller, 
with directions to notify the buycr.*^ The shipper 
is not, in such case, precluded from recovery be¬ 
cause, before shipment, he had executed an assign¬ 
ment of the goods as security for an indebtedness 
not yet paid;** but the above presumption is re¬ 
buttable.*® 

k. Persons Having Special or Beneficial Inter¬ 

est 

One who has a special property in the goods shipped, 
or a beneficial interest in the performance of the con¬ 
tract, such as a broker, factor, or bailee, may sue the 
carrier to recover for loss of, or injury to the goods, al¬ 
though the general owner may also sue. 

One who has a special property or interest in the 
goods shipped, or a beneficial interest in the per¬ 
formance of the contract, is entitled to maintain an 
action for their loss or injury.*® 


80. N-T.—Kxulder v. SUisoxi, 47 N. 

Y. 36, 7 Am R. 402. 

10 C.J. p 352 note 23. 

81- Ga— Watlrms v. Paine, 57 Ga. 
50. 

10 C.J p 352 note 24. 

82. Ark.—Gibson v. Inman Packet 
Co., 164 S.W. 280, 111 Ark. 521, 
AnnCasl916A 1043—Garner v. St. 
liouis, etc., R. Co., 96 SW. 187, 79 
Ark. 353, 116 AmS.R. 83. 

83. N.T.—^Thompson v. Pargo, 49 N, 
T. 188, 10 Am.R 342, 63 N.Y. 479. 

84. Ga.—Black v. Southern Ry. Co., 
173 SB. 199, 48 GaApp. 445—Cen¬ 
tral of Greorgia Ry. Co. v J. K. 
Shippey & Bro, 146 SB. 343, 39 
GaALpp. 94—Allen v. Southern Ry, 
Co., 126 SB 722, 33 Ga.App 209. 

HL—Lepman & Heg-grie v. Chicago, R. 
I. & P. Ry. Co., 195 Ill App. 370 
See Bd Hockaday & Co. v. Chica¬ 
go, M. & St.,P. Ry. Co., 201 Ill App. 
453. 

Kan—^Bennett v. Hickinson, 150 P. 
757, 107 Kan 17, affirmmg 186 P. 
1005. 106 Kan 95. 

10 C J p 352 note 28. 

Cozpiis Jtuis is quoted as author-i 


ity for this rule m Davis v. Guitar, 1 
Tex.CivJiLpp., 248 SW. 759. 760 
Shipment to consignee as agent of 
owner 

Where calculalmg machines re¬ 
turned by a prospective purchaser as 
unsatisfactory were shipped to con¬ 
signee as agent of the owner and 
seller, the consignee had no benefi¬ 
cial mterest entitling him to sue cai^ 
ner for failure to deliver, regardless 
of whether he was selling on a com¬ 
mission basis or working on a sal¬ 
ary.—Adams Express Co. v. White, 
104 A. no, 132 Md. 626 
Purchase of interest after property 
reaches destination • 

Consignee and another who did not 
buy an mterest in cattle until they 
reached their destmation would have 
no right to recover against carriers 
for cattle killed and injured in 
transit, owner not having sold them 
an mterest in chose m action — 
Ponder v. Crenwelge, Tex Civ.App, 
203 S W. 1125, reversed on other 
grounds Crenwelge v. Ponder, Com 
App. 228 SW. 145 

85. Ill.—^Liepman & Heggie v. Chi¬ 
cago, R. I & P. Ry Co, 195 Ill 
App. 370. 


Kan—^Bennett v. Dickinson, 190 P 
757, 107 Kan 17, affirming 186 P 
1005. 106'Kan. 95. 

86l NY—Swift V. Pacific Mail S S 
Co, 12 NE. 583, 106 N.Y. 206. 

Tex—Houston & T C Ry. Co. v. 
Robinson & Martin, Civ.App, 131 
SW. 444. 

10 C J. p 353 note 29. 

87- Okl—St. Liouis, etc, R. Co v 
Allen. 120 P 1090. 31 Okl. 248, 39 
LRA.NS. 309. 

88. Ga—^Black v. Southern Ry. Co., 
173 SB. 199, 48 GaApp. 445 

89. Neb.—^Missouri Pac R. Co. v 
Dau. 78 NW. 291, 57 Neb 559 

90- Ga.—^Blacfc v. Southern Ry. Co, 
173 SB. 199, 48 GaApp 445— 

Allen V Southern Ry. Co., 126 S E 
722. 33 GaApp. 209 

Ill.—American Cranberry Exchange 
v. Pennsylvania R. Co., 233 Ill 
App 43- 

Kan—Bennett v Dickinson, 190 P 
757, 107 Kan 17, affirmmg 186 P 
1005, 106 Kan 95 

La.—^Dejean v Louisiana Western R 
Co. 118 So 822. 167 La 111—MoJi^ 
gan V. Bell, 4 Marl. 615. 
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A bailee has such special property in the goods 
as entitles him to maintain an action for loss of or 
injury thereto.®^ 

If the consignee has a special property in the 
goods as factor or broker, he has such an interest 
in the shipment as will entitle him to maintain an 
action for loss of or injury thereto.®2 it is not 
necessary to his capacity as a plamtiff that he is en¬ 
titled to all the damage, although he may recover 
the full damage done;®* the judgment would bar 
another action by the real owner, and the owner’s 
share would be held by the consignee to be account¬ 
ed for by him.®^ 

An agent who consigns goods to his principal has 
a sufficient interest to maintain an action for their 
loss or injury.®^ 

General or special owner. The right of one hav¬ 
ing a speaal or beneficial interest in the goods ship¬ 
ped to maintain the action, as stated above, does not 
preclude an action by the general owner. Either 
one may sue,®® and whichever first obtains damages 
It is a full satisfaction.®^ 


Injury to dead body. Where a dead body is in¬ 
jured in transit, the next of kin may sue for such 
injury, although the contract of carriage was made 
by another.®* 

L Holder of BiU of T-ding 

Where a bill of lading has been issued by the carrier, 
the holder of the bill of lading may, and usually must, 
sue for loss of, or injury to, a shipment. At common law 
the transferee of a bill of lading cannot sue in his own 
name on the contract, but under some statutes he may 
maintain such action. 

Any lawful holder of a bill of lading issued by the 
initial carrier pursuant to the Carmack amend¬ 
ment or a state statute enacted in conformity there¬ 
with, may maintain an action for loss of, or dam¬ 
age or injury to, the property;®® and ordinarily the 
holder of the bill must bring such action.^ How¬ 
ever, where no bill of lading is given, the shipper 
himself stands in the same position as if he were the 
lawful holder thereof, and the liability of the carrier 
to him is the same liability as is imposed in favor 
of the lawful holder of a receipt or bill of lading.* 
So it has been held that, notwithstanding the pro¬ 
vision of the Carmack amendment that the carrier 


Md—Adams Express Co. ▼. White, 
104 A. 110. 132 Md. 626. 

10 C.J. p 353 note 31. 

Manag-ex of stoclc iduppexs’ assocla- 
tioii 

Manager of farmers’ live stock 
shippers' association, who attended 
to shipping- hogs and received and 
distributed returns, had a sufficient 
interest to maintain action against 
earner for loss m shipment.—Griggs 
V. St. Louis & H. R. Co., Mo.App., 2S5 
S.W. 159. 

SH, IlL—American Cranberry Ex¬ 
change V. Pennsylvania R Co., 233 
IlLApp. 43. 

10 C J. p 354 note 35. 

Corpus Jtuds is dted as an author¬ 
ity for this rule in Terry v Penn¬ 
sylvania R. Co., 156 A. 787, 789. 5 W. 
WHarr., DeL, 1. 

A liberal rule should be applied 
where it cannot in any way result 
in any mjustice or hardship to de¬ 
fendant.—American Cranberry Ex¬ 
change V. Pennsylvania R. Co., 233 
IlLApp. 43. 

92. Ga—Allen v. Southern Ry. Co, 
126 SE. 722. 33 Ga.App. 209. 

Mo.—Gnggs v. St. XiOUis & H. R. Co., 
App, 285 SW. 159. 

10 C J. p 353 note 32. 

Coigns Juris Is dted in support of 
this rule in Terry v. Pennsylvania R. 
Co.. 156 A. 787, 789, 5 W.W.Harr, 
DeL. 1. 

93. Del.—Terry v. Pennsylvania R. 
Co., supra. 


Mo.—Collins V- Denver, etc, R. Co, 
167 SW. 1178, 181 Mo,App. 213. 

94. Mo.—Collins V. Denver, etc, R 
Co, supra. 

95. Ala-—Southern Express Co. v. 
Caperton, 44 Ala 101, 4 Am.R. 118. 

Pa.—^Baltimore & Philadelphia Steam¬ 
boat Co. v. Atkins & Co., 22 Pa. 522. 

96L DeL—^Terry v. Pennsylvania R 
Co, 156 A- 787, 5 W.W.Harr. 1. 

Ill—^Edgerton v. Chicago, R. 1. & P 
Ry. Co. 88 N.E 808, 240 Ill. 311. 

10 GJ. p 354 note 39. 

97- HI.—Edgerton v. Chicago, R I. 
j & P. Ry. Co., supra. 

98u Vt-—Nichols V. Central Vermont 
Ry. Co, 109 A. 905, 94 Vt. 14, 12 
AD.R. 333. 

99- U S.—Adams Express Co. v. 
Croninger, Ky., 33 S.Ct. 148, 226 
U S. 491, 57 L Ed. 314. 44 L.R A..N 
S., 257—^Davis v. Livingston. C C.A 
Cal, 13 P 2d 605. 

Fla.—Chase & Co. v. Atlantic Coast 
Line R. Co. 115 So. 185, 94 Fla 
922. 

Ga.—Central of Georgia Ry Co v. J. 
K. Shippey & Bro., 146 S E. 343, 39 
GaApp. 94—J- H. Walker Co. v. 
Atlantic Coast Line R. Co., 143 S.E. 
782, 33 GaApp. 234. 

Ill.—Farmers’ Grain Co of Dorans 
V. Illmois Cent. R. Co., 201 IIl.App. 
261. 

N.J.—Carr v. Pennsylvania R. Co., 
96 A 588, S8 N J.Law 235 
Pa.—^Tentzer v. Reading Co. 161 Pa- 
Super. 238—^Hobb v. American Rail¬ 
way Express Co., 78 Pa.Super. 1. 
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ConsigiLOXB as holders of hill 

Consignors depositing bill of lad¬ 
ing, issued to them to order of con¬ 
signee, for collection by bank, which 
presented it to consignee with draft, 
which was not honored, whereupon 
hill was returned to bank, were hold¬ 
ers of bill entitled under Carmack 
Amendment, U.S Comp.St 1916 §§ 

8604a, 8604aa, to claim for loss of 
goods delivered without surrender of 
hill as stipulated therem —Babbitt 
V- Grand Trunk Western Ry. Co., 120 
NE. 803, 285 IlL 267, affirming 209 
Ill App. 183. 

Constructioa. of statute 

The word “lawful holder.” as used 
m Carmack Amendment of June 29, 
1906 § 7 pars 11 and 12, to Act Fehr. 
4, 1887 § 20, was held not to mean 
alone owner of shipment or his au¬ 
thorized agent with power to act so 
as to render judgment in action 
against earner res judicata, although 
by § 8 of the earlier act carrier is 
made liable to person or persons in¬ 
jured.—^Pennsylvania R. Co v Olivlt 
Bros, N.J.. 37 S Ct. 468, 243 U S 574, 
61 LEd. 908 

1- IlL—Gamble-Robinson Commn 
Co. V. Union Pac. R Co, 180 Ill 
App 256, affirmed 104 N.E 606. 262 
111. 400, Ann Cas.l915B 89—^Burt- 
less V. Oregon Short Lme R. Co., 
180 Ill App 249. 

2. Ill —^Ricks Sheep Co v. Oregon 
Short Lme R Co. 180 IlLApp 220 
N.J.—International Watch Co. v, 
Delaware, etc., R Co., 78 A 49, 80 
I N-J.Law 553, affirmed 82 A. 730, 82 
1 N.J.Law 528. 
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shall be liable to the lawftil holder of the hill of 
lading, a shipper, or one who has succeeded to his 
rights, may sue the carrier for loss of, or injury to 
the goods shipped, even though he does not hold 
a hill of lading.3 It has been held that, since a bill 
of lading is not an instrument for “the payment of 
money*^ withm a statute requiring actions on such 
instruments to be prosecuted in the name of the 
real party in interest, an action ex contractu on a 
bill of lading for the loss of the goods cannot be 
maintained by the owner of the goods who is not in 
possession of the biU, but should be brought in the 
name of the consignor for the use of such owner.'* 
On the other hand, it has been held that the person 
beneficially interested, although not in possession of 
the bill of lading for an interstate shipment, may re¬ 
cover for loss of, or injury to, the goods shipped.^ 

Indorsee or ^assignee of hill. Bills of lading stand 
in the place of the goods which they represent, and 
delivery or indorsement of them transfers the right 
of property in the goods, but not in the contract it¬ 
self, as stated supra § 128, and the transferee can¬ 
not, therefore, maintain at common law an action 
in his own name on the contract,® but must sue in 
the name of the assignor for the latter’s use.^ 
However, in some jurisdictions biUs of lading are 
negotiable by express enactment, as stated supra § 
128, and assignees or indorsees thereof may bring 
action on them for loss or injury,® whether the loss 
or injury occurred before or after the bill of lad- 

3. DeL—^Bowden v. Pluladelphia, B, 

& W. R Co„ 91 A- 209, 5 Boyce 146 
Fla.—Aullman v. Atlantic Coast Lme 
R. Co. 71 So. 2S3. 71 Fla. 276. 

Ga.—J H Walker Co. v. Atlantic 
Coast liine R. Co, 143 S EL 782, 38 
Ga.App. 284. 

Person 'benefi'^ally Interested 

Under Carmack amendment, per¬ 
son beneficially interested is entitled 
to recover for loss or mjury, al- 
Uiougb not baving tbe bill of ladmg 
in bis possession.—^Norfolk Soutbero 
R. Co. V. Norfolk Truckers’ Ex¬ 
change, 88 S.E. 318, 118 Va. 650. 

construe the statute to ex¬ 
tend its remedy directly agamst the 
carrier to whom goods are delivered 
for shipment, and m behalf of the 
shipper who delivered the same for 
shipment, or m behalf of one who, 
by some lawful transaction, has suc¬ 
ceeded to the shipper’s rights. Such 
a person may or may not hold the 
bill of lading, and his failure to hold 
a bill of lading, upon proof of his 
right otherwise to recover, will no 
more defeat that right than will the 
mere possession of a bill of lading 
confer a right of recovery upon one 
otherwise without a right to recover 
In fact goods may be and frequently 
are delivered and received for ship¬ 
ment without a bill of lading being 


ing was transferredand it has also been held that 
• such action is authorized by code provisions en- 
abhng the real p'arty in interest to sue m his own 
name on any contract which has been transferred 
to him.l® The indorsee or assignee, however, ac¬ 
quires no other or greater rights than the assignor 
had, since by the transfer only such title as the 
transferor had at the time passes The trans¬ 

feree of an “order notify” bill of lading who, after 
paying the draft attached, obtains possession of the 
bill, thereby acquiring legal title to the goods men¬ 
tioned therein, may sue the carrier for any short¬ 
age in the shipment occurring after such transfer 
of title, and before delivery to him, where the 
shortage is traced to the carrier.^® So it has 
been held that where a bill of lading is transferred 
by delivery, with intent to pass the title, the trans¬ 
feree has a right of action for damage to the goods 
in transit.^® 

m. Person to Be Notified 

An action cannot be maintained against a carrier 
for loss of goods by one whose only interest is that he 
was mentioned in the bill of lading as the person to be 
notified of the arrival of the goods. 

One who is mentioned in the bill of lading as the 
person to be notified on arrival of the goods has no 
such interest as will authorize him to maintain an 
action for loss of the goods shipped, in the absence 
of any evidence that he was either shipper or con¬ 
signee,^^ or has title to the property.^® So, where 

7- IlL—^Kjiigbt V. St. Liouis, etc, R. 
Co, 30 NE. 543, 141 Ill 110, affirm¬ 
ing 40 IllApp. 471. 

9. Ga—Cauby v. Merchants’ & Min¬ 
ers* Transp. Co, 85 S E 361, 16 Ga. 
App. 362. 

Mo —^First Nat. Bank v Missouri 
Pac Ry. Co., 278 S WT. 1075, 220 Mo. 
App. 941. 

10 C J. p 354 note 48 

9- Ga —Askew v. Southern R. Co, 
58 S E. 242, 1 Ga.App. 79. 

10- Mo —Rirkpatrick v Kansas City, 
etc, R. Co, 86 Mo 341. 

N y —^Merchants’ Bank v. Union R, 
etc. Co., 69 N.T. 373 

11- Mo—Dickson v. Merchants* El. 
Co, 44 Mo App. 498. 

12- Ga.—Southern Ry- Co. v Hunt, 
102 SE 757, 25 GaApp. 116 

13- N C —^Lawshe v Norfolk-South¬ 
ern R Co, 132 SE 160, 191 N.C. 
473. 

14. Tex—^Dalbey v. Mexican Central 
R Co, Civ App, 105 SW 1154 
Corpus Juris is quoted as author¬ 
ity for this rule m Bennett v Dick- 
mson, 190 P. 757, 761, 107 Kan 17. 

15. BAn—^Bennett v. Dickinson, 186 
P. 1005, 106 Kan. 95, affirmed 190 
P. 757, 107 Kan. 17. 


issued therefor. Certainly, if a bill 
of ladmg was never issued to a shiji- 
per, the carrier’s failure to evidence 
its contract in this form would nei¬ 
ther withdraw from the shipper his 
right to recover, nor relieve the car¬ 
rier from its liabiUty to pay for loss 
of goods delivered and received for 
shipment, under the nght conferred 
and the liability fixed by the stat¬ 
ute.”—^Bowden v. Philadelphia, B. & 
W. R. Co., 91 A. 209, 210, 5 Boyce, 
Del., 146. 

4u Ala.—Alabama Great Southern R 
Co. V. Lawler, 104 So. 412, 213 Ala. 
119. 

5b Va.—Norfolk Southern R. Co. v. 
Norfolk Truckers’ Exch, 88 SE. 
318, 118 Va. 650. 

a Cal—Dodge v. Meyer, 61 CaL 405 
Md—Baltimore, etc, R Co. v. Wil- 
kens, 44 Md. 11, 22 AmR 26. 

10 C.J. p 202 note 24, p 354 note 46 
Plaintiff not succe<^ing to rights of 
holder of bill 

Plaintiff, receiving oranges in 
representative capacity, did not suc¬ 
ceed to shipper’s rights authorizing 
him fo sue for freezing in transit 
either at common law, or under the 
federal statute as the “direct obligee” 
of the transferor’s rights — Li. E 
Posgate Co v Atlantic Coast Line 
R. R., 160 NE. 783, 263 Mass 192. 
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goods are shipped under a bill of lading to the seller, 
with directions to notify the buyer, and deliver to 
him on payment of the attached draft, delivery of 
the goods to the buyer upon payment of the draft 
did not give the buyer a right of action to recover 
for injury occurring prior to such payment.^® On 
the other hand, it has been held that, where goods 
are consigned to the shipper’s “order notify” the 
buyer, and the buyer pays the drafts attached to the 
bill of lading, the latter may sue for loss of the 
goods, although such loss occurred before the buy¬ 
er paid the drafts.^^ 

n. Assignees 

The assignee of a claim for loss of, or injury to, 
goods shipped may sue on such claim in his own name. 

Under the rule announced in the C.J.S- title As¬ 
signments § 125 permitting an assignee to sue m his 
own name, where the consignee assigns to the con¬ 
signor his claim for loss of, or injury to, goods 
shipped, the latter may maintain an action there¬ 
for and where the consignor assigns his right 
to damages, the assignee may bring suit therefor.^® 
On the other hand, where a cause of action for a 
tort cannot be assigned, an assignment, after loss 
of the property, by a consignee of all his rights on 
account of the tort to the consignor will not invest 
the consignor with title to the goods so as to en¬ 
able him to maintain an action for the loss.^® 

o. Joinder of Parties Plaintiff 

The general rules relating to Joinder of parties plain¬ 


tiff are applicable to actions against carriers for loss of, 
or injury to, goods while being transported. 

If one of two or more joint owners or partners 
makes the contracts of shipment, he may sue alone 
for loss or injury.^i Nevertheless, all joint owners 
may join in an action for loss of, or injury to, the 
consignment,^^ although the contract of shipment 
was made out in the names of two of them, the joint 
ownership of the other plaintiff or plaintiffs being 
unknoAvn to the carrier.^s Where an agent ships, in 
his own name under one bill of lading, goods be¬ 
longing to different persons, acting as the agent of 
each separately, and not as the agent of the own¬ 
ers jointly, each owner can maintain his separate 
action for the damages sustained by him.^^ 

Consignment to one of two owners. Where goods 
are consigned to one of two joint owners, the one 
to whom the consignment was made has been held 
entitled to sue alone for loss or injury thereto.^s 
On the other hand, it has been held that both own¬ 
ers must jom.26 

§ 250. Parties Defendant 

Employers of a servant who was not authorized to 
receive goods for transportation cannot be sued for the 
loss of, or injury to, the goods where they were not en¬ 
titled to a share of the profits. 

If property is intrusted for transportation to a 
servant not authorized to receive it by the ordinary 
business of his employers, and they are not entitled 


Title of purchaser; necessity of pay¬ 
ment of draft 

Where plaintifiC contracted to pur¬ 
chase a carload of com througrh a 
shipper at Clayton, Kan., ''basis track 
Clayton buyer's routing,” the shipper 
in a letter of confirmation being di¬ 
rected to bill the car "via Colby and 
draw on us in the usual manner 
with papers attached," the shipper 
procuring a "shipper's order notify” 
bill of ladmg with customer’s draft 
attached drawn on purchaser, and 
com was damaged in transit, title 
not having passed to the purchaser 
until payment of draft, he could not 
maintain an action for damages oc¬ 
curring in transit.—Bennett v. Dick- 
mson, IS6 P. 1005, 106 Kan. 95, af¬ 
firmed 190 P. 757, 107 Kan. 17. 

16- Ala.—^Louisville & N. R. Co. v. 
Sams & Collas, 95 So. 903, 209 
Ala. 217. 

N T.—^Kleinhans v. Canadian Pac. Ry. 
Co, 196 N.Y.S. 862, 203 App Div. 
715, reversmg 193 N.Y.S- 25, 118 
Misc. 251. 

P l ainti l f not **real party in interest” 
Where R delivered to defendant 
railway a car of com consigned by 


himself to himself for intra-state 
transportation, and procured a "ship¬ 
per's order notify” bill of lading with 
draft attached on plaintiff and sent 
it to a bank for collection, and corn 
was damaged in transit and draft 
was paid by plaintiff on day car 
reached destination, the title not hav¬ 
ing passed to him until draft was 
paid, he could not sue corner for 
^amagesi because he was not tho 
"real party in mterest.”—^Bennett v. 
Dickinson, 190 P. 757, 107 Kan. 17, 
affirming 186 P. 1005, 106 Kan 95 

Delivery of goods after loss did 
not operate as an assignment of the 
right to recover the damages—^Lou¬ 
isville & N. R. Co V Sams & Col¬ 
las, 95 So. 903. 209 Ala. 217. 

17- La—Anderson, Clayton & Co v. 
Yazoo & M V. R. Co, 141 So. 
453, 174 La. 762. 

N C.—Watts V. Norfolk Southern R. 
Co, no SE. 582, 183 N.C 12. 

18. Mo —Hy. Bromschwig Trailers' 
Trimming Co. v. Missouri, etc, R 
Co. 147 S.W. 175, 165 Mo App. 350. 

19- Ky.—^Potts V Bowler, 1 Ky.Op. 
133. I 
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20- Ga.—^Lowden v. Mei chants’ & 
Mmers' Transp. Co, 93 S E. 45, 20 
GaApp. 283. 

21- Tex.—Southern Kansas R. Co. v. 
Moms. 102 SW. 396. 100 Tex 396, 
123 Am S U. 834, affirming. Civ. 
App., 99 S.W. 433. 

22. Mo—^McMickle v. Wabash Ry. 

Co., App , 209 S.W 611. 

Tex.—^Texas & P. Rv Co. v. An¬ 
drews, Civ App, 80 SW 390- 
Vt—^Day V. Ridley, lb VL 48, 42 Am 
D 489 

Joint owners of a shipment of cat- 
I tie may jointly sue for damages sus¬ 
tained by each, arising from injuries 
to cattle during transportation. 

Mo.—Mchtickle v. Wabash Ry. Co, 
App. 209 SW. 611. 

Tex —^Texas & P. Ry. Co v. An¬ 
drew's, Civ.App, 80 S-W. 390 

23- Vt—Day V. Ridley. 16 Vt. 48. 
42 AmD. 489. 

Ky —^Baughman v. Louisville, 
etc., R. Co, 14 Ky.L. 268. 

25. Ala —Southern Express Go. v. 
Armstead, 50 Ala. 350. 

26. Tex-—Missouri Pac. R Co v. 
Rnshin, 3 Tex.A.Civ.Cas. § 317- 
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to a share of the profits, they cannot be sued for loss 
or injury.27 

Joinder of parties defendant. Where the liability 
of a railroad company as a common carrier, for 
the wrecking of machinery during transit, and that 
of the shipper as bailee for hire, arose from the 
single incident of the wrecking of the machinery, 
the owner of the machinery could properly jom the 
earner and the shipper as defendants in his action 
to recover for the injury.^^ 

§ 251. Declaration, Complaint, or Petition 

a. Statement of cause of action in gen¬ 
eral 

b Right to sue 

c. Consideration for carriage 

d. Delivery to, and acceptance by, car¬ 

rier 

e. Description and condition of property 

f. Negligence 

g. Statement of contract or duty 

h. Notice of claim for loss or damage 

i. Damage or injury sustained 

j. Anticipating and negativing defenses 

k. Amendment 


a. Statement of Cause of Action in General 

In an action against a carrier for loss of, or injury to 
property, plaintiff must allege facts constituting a good 
cause of action, and the fact that defendant is a common 
carrier must be alleged, or facts stated from which the 
law will infer such capacity, unless defendant is sued on 
a special contract of shipment. The usual rules relating 
to the construction of pleadings apply. If the form of 
complaint is prescribed by statute, it is sufficient to fol¬ 
low the statutory form. 

The plaintiffs initial pleading in an action against 
a carrier for loss of, or injury to property shipped 
must allege, definitely and clearly,^^ facts constitut¬ 
ing a good cause of action ;30 and, if the Hability of 
defendant exists only by virtue of a statute, the 
complaint must allege facts constituting such liabil- 
ity.^^ In an action for injury to live stock, based 
on the carrier’s common-law liability for failure to 
receive and transport the stock with reasonable care 
and diligence, where plaintiff alleged that several 
trains passed the earner’s pens in whidi the stock 
was awaiting shipment, but refused to take up such 
stock, it was not necessary for the petition to speci¬ 
fy what time the trains arrived or to desenbe such 
trams in detail.*^ Where plaintiff sues for dam¬ 
age to a shipment, special notice of facts necessa¬ 
rily disclosed by inspection when the shipment was 


27- tr.S.—Citizens’ ’Rank v. Nantuck -1 
et Steamboat Co., CC.Mass., 5 F. 
Cas.No.2.730. 2 Story 34. I 

NH.—V. Boston & K. R. Co.. 
23 N.BL 275—Sbelden v. Robinson, 
7 N.H. 157, 26 Ain.1). 726. 

28. Wash.—Western Machinery Bx- 

ebangre v. Northern Pac. Ry, Co., 
254 P. 24S, 252. 142 Wash. 675. | 

“While recovery agrainst these two 

defendants was soii£rht by the ma¬ 
chinery exchangro on somewhat dif¬ 
ferent theories as to their respective 
liability It seems plain that at all 
events the liability arose because of 
the smgrle incident of the wreckings 
of the crane. This, we think under 
the modem liberal rule of allowingr 
the joinder of parties defendant, con¬ 
stitutes such a situation as enti¬ 
tled the machmery exchange to join 
these defendants and seek relief as 
against both of them m this action.” 
—Western Machinery Bxchange v. 
Northem Pac. Ry. Co., supra. 

29. Ga.—Southwestern R Co. v. Da¬ 
vies, 186 S,E. 899, 53 Ga.App. 712. 

jner^ing not demurrable as vagne 
ajbd indellmte 

In action against railroad for dam¬ 
age to asparagus shipment caused by 
failure of lessee to furnish proper 
refrigeration equipment, allegations 
of petition as to difference in proper 
refrigeration between larger car, pre¬ 
viously furnished, and smaller car 
furnished on occasion in question, 
were held not demurrable as vagrue, I 
mdefinite, and insufficient m law.— | 


Southwestern R. Co. v. Davies, 186! 
S.B. 899, 53 GaApp. 712. 

39. Ala—Southern Ry. Co. v. North¬ 
western Fruit Bxch., 98 So. 382, 
210 Ala. 519. 

Gau —Southwestern R. Co. v- Darios, 
186 S.B. 899, 53 GaJtpp. 712. 

Ky—Great Atlantic & Pacific Tea Co. 
V. Lexingrton-Hazard Express Co.’s 
Receivers, 54 S.W.2d 631. 216 Ky. 
102 . 

N.C.—Whittingrton v. Southern Ry., 
90 S.E. 505. 172 N.C. 501. 

Tex.—Gulf, C. & S. F. Ry, Co. v. 

liipshitz, Civ.App, 29 S.W.2d 905. 
10 C.J. p 356 note 77, p 358 note 3. 
Pleadings held suificient 
Generally. 

Ala.—Southern Ry. Co. v. Northwest¬ 
ern Fruit Exch., 98 So. *382, 210 
Ala. 519. 

Ga.—Atlantic Coast Dine R. Co. v. 
Hogrefe, 159 SE. 760. 43 GaApp. 
520. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Dexingrton-Hazard Express 
Co.'s Receivers, 54 SW.2d 631, 246 
Ky. 102. 

N C —Whittington v. Southern Ry., 
90 SB. 505, 172 NC. 501 
Tex.—^Texas & New Orleans Ry. Co. 
V. Booth, Civ App, 99 S.W 2d 430, 
error dismissed—Gulf, C & S. F. 
Ry. Co. V. Dipshilz, Civ App., 29 
S W.2d 905, error refused 

jEtelevancy and materiality 

(1) In action against railroad for 
damage to asparagus shipment caus¬ 
ed by failure of lessee to furnish 
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proper refingeration equipment, alle¬ 
gations of petition relative to cus¬ 
tomary fumishmg of suitable refrig¬ 
erator cars to plaintiff for two years 
and familiarity of carrier with re¬ 
frigerating requirements were held 
not subject to special demurrer as 
irrelevant and immaterial —South¬ 
western R. Co. V. Davies, 186 S.E. 
899, 53 Ga.App. 712. 

(2) But allegations as to what les¬ 
see did with reference to refrigerat¬ 
ing equipment after time of shipment 
m question were held demurrable 
as irrelevant.—Southwestern R. Co. 
v. Davies, supra. 

Erand 

In an action in a case against a 
common earner for negligently bill¬ 
ing a tank car consigned to plain¬ 
tiff as contaming gasoline, when in 
fact it contained kerosene, in con¬ 
sequence of which plaintiff inno¬ 
cently pumped the contents of the 
car into his gasoline tank, thereby 
totally destroying the gasoline in 
his tank as well as the kerosene in 
the car, it is not essential to aver 
in the declaration that the carrier 
fraudulently hilled the car as con- 
tainmg gasoline, and fraudulently 
represented it to be such on deliv¬ 
ery.—Ohio-West Virginia Co. v, Ches¬ 
apeake & O. Ry. Co, 124 S E. 587, 97 
WVa. 61, 38 ADR. 1439. 

31. NT—^Hempstead v New York 

Cent R Co, 28 Barb. 485. 

32. Tex—^PanhjiTidle & S. P. Ry Co 

V. Andrews, Civ.App, 278 S.W. 478 
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received need not be allegfed.33 

That defendant is a common carrier must be ex¬ 
pressly alleged,^'* or facts must be stated from which 
the law will infer such capaaty,35 unless defendant 
is sued on a special contract of shipment, and not 
as a common carrier.^fi 

Construction of pleadings. The general rules laid 
down in the CJ.S. title Pleading § 53, also 49 CJ. 
p 105 notes 11-16, p 117 note 91-p 119 note 6, are 
applicable in actions against carriers for loss of, or 
injury to, property, in construing the allegations of 
the petition or complaint and determining the na¬ 
ture and theory of the action.37 

Statutory form of complaint. Where the form 
of the complaint in actions against carriers is pre¬ 


scribed by statute, it is sufficient for the pleading to 
follow the statutory form.^^ 

Special exception to the petition as seeking to en¬ 
force a contract alleged as violating federal laws re¬ 
lating to rates on interstate shipments, need not 
name the particular laws.^^ 

b. !Kight to Sue 

Plaintiff must show that he has a general or special 
ownership in the property, or that the contract of ship¬ 
ment was made with him. 

It must appear from the petition or complaint that 
plaintiff has a right to bring the action^® as general 
or special owner of the property lost or injured,^^ 
or that he is the party with whom the contract of 
shipment was made a petition alleging facts 


33. Iia.—Powell-Myers Iiumber Co. 
V. Tremont & Gulf Ry. Co., 2 Ija. 
App. 164. 

34L Ala.—^Louisville & N. Ry. Ck>. v. 

Gerson, 14 So. 872, 102 AJa 420 
10 aj. p 357 note 85. 

35- nL—^Toledo, etc., R. Co. v. Rob¬ 
erts, 71 IlL 640. 

W-Va.—Baltimore, etc., R Co. v. 

Morehead, 5 W.Va. 293. 

10 C.J. p 357 note 86. 

36- S C—Dunbar v. Port Royal, etc., 
R Co, 16 S.E. 357, 36 S.C. 110, 31 
Am S.R. 860. 

37. Tex—St. Louis, R & M. Ry. Co 
V. Marcofich, Civ,App, 185 SW- 61, 
affirmed, Com.App., 221 S.W. 582. 

Ccm-nnoiulaw liability 

(1) A petition to recover for injury 
to an mterstate shipment of live 
stock, cbargmiT that the stock was 
delivered to the carrier in grood con¬ 
dition and that, when received by 
the consignee, some of the stock 
was dead or injured, is based on the 
earner’s common-law liability.—Dil- 
len V Wabash Ry. Co., MoApp., 294 
S.W 439—Griggs v. St. Louis & R 
R Co. MoApp., 285 S.W. 159. 

(2) Where shipper of cattle suing 
earner for damages in transit alleg¬ 
ed carrier received cattle for ship¬ 
ment, received reward in payment 
for services, and caused damag^e by 
its negligence, there was sufficient 
allegation of common-law liability of 
earner.—International Sc G. N- Ry. 
Co. V. Reed, Tex.Civ.App., 203 S-W. 
410. 

(3) But it was held that a petition 
for death of hogs in transit alleging 
fourteen hours was a reasonable time 
for transportation, but that defend¬ 
ant negligently handled the car while 
transporting the Hogs and did not 
transport them in fourteen hours, 
and that, by reason of the negligent 
handling of the hogs, and the failure 
to deliver them in a reasonable tune, 
certam of them died, was based on 


negligence both in the handling of 
the car and m delay, and not on the 
earner's common-law liability— 
Cloyd V. Wabash Ry. Co., MoApp, 
240 SW. 885. 

Megligence or contract 

In action for damages for injury 
to a shipment of sheep, plaintiff’s 
nght to recover under the complamt 
was held not based on an alleged 
oral contract with defendant’s dis¬ 
patcher for speedy unloading but on 
negligence of defendant in perform¬ 
ing the obligation of a common car¬ 
rier.—Smith V. Hines, 196 P. 1032, 
33 Idaho 582 

XTegligence or conversloiL I 

Allegations in shipper’s complaint 
were held not to show conversion of 
milk by earner, but to set forth ac¬ 
tion of tort for negligence causing 
loss durmg transportation—Oakdale 
Farms v. Rutland R Co., 158 A. 678, 
104 Vt. 279. 

Theft by carrier's employees 

Petition of plaintiff seeking to re¬ 
cover for loss of shipment of tin 
was held to charge theft by em¬ 
ployees of carrier acting m their own 
interests and against the interest of 
the carrier.—^Moore v. Duncan, Ohio, 
237 F. 780, 150 CCA. 634 
Double damas'es 

Plaintiff, suing railroad for dam¬ 
ages to cattle in delayed shipment 
for loss because of treatment given 
cattle, and because market dropped 
before their arrival at destination, 
but after they should have arrived, 
did not sue for double damages, and 
the allegations are not subject to 
such construction.—Pa»ihandle & S 
F. Ry Co. V. Andrews, Tex.CivApp., 
278 S.W. 478. 

Ceutimious interstate sffilpmnmt 
Where wheat was lost in transit, 
petition which alleged delivery to 
original carrier, that it was sold in 
transit and reconsigned to buyer in 
Illinois, when construed as whole 
was held to warrant mference that 
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it was delivered to carrier by which 
it was shipped after reconsignment 
under new contract and as initial 
carrier—Forest Green Farmers* Ele¬ 
vator Co. V Davis, 270 SW. 394, 216 
Mo.App. 545. 

38. Ala.—^Louisville & N" R Co v 
Hendricks, 171 So 273, 233 Ala 259 
—^Davis v. Dawkins. 95 So 188, 209 
Ala 45—Louisville & N Ry Co 
V. Farmers* Produce Co., 85 So 578, 
17 AlaApp 388. 

10 C J. p 366 note 80. 

39- Tex.—St. Louis, I. M & S Ry 
Co. V. Landa & Storey, Civ.App., 
187 SW 358 

40- Ark.—^Temple Cotton Oil Co v. 
Davis, 268 S.W. 38. 167 Ark. 448 

Fla.—Aultman v. Atlantic Coast Line 
R Co., 71 So 283. 71 Fla. 276 
10 C.J. p 356 note 78 

FieViing iasulELcient 

In action ex contractu on bill of 
lading for loss of goods, count alleg¬ 
ing damages for failuie to deliver 
certain descxibed goods consigned to 
another, and that plaintiff was own¬ 
er of goods, was subject to demur¬ 
rer, as It failed to show any nght 
of action in plaintiff but showed that 
nght was in consignor, no assign¬ 
ment of it to plaintiff being alleged 
nor suit brought in name of consign- 
nor for use of plaintiff as owner, as 
it should have been.—^Alabama Great 
Southern R Co v. Lawler, 104 So. 
412, 213 Ala. 119. 

41- Ga—^Reed Oil Co. v. Georgia. F. 
& A Ry. Co, 94 S E. 281, 21 Ga. 
App. 321—^Lowden v. Merchants’ & 
Miners’ Transp. Co, 93 S.EL 45. 
20 GaApp 283. 

10 C.J. p 356 notes 78-80, p 357 note 
81. 

42;. Ind —Cincinnati, etc., R Co v. 

Case. 23 NE. 797, 122 Ind. 310. 
Ky.—^U. S Mail Line Co v. Carroll¬ 
ton Furniture Mfg. Co, 42 SW 
342, 101 Ky 658, 19 KyL. 833. 

Mo.—Davis V. Jacksonville South- 
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from which plaintifFs ownership may he inferred 
is sufficient as against a general demurrer.^S 

A complaint which alleged that plaintiff had been 
engaged in handling shipments of the commodity 
damaged, as a general consignee, for several years, 
and also alleged that the particular shipment was 
hilled by him at the place of shipment and con¬ 
signed to himself at the place of destmation was 
sufficient, without averring whether or not the legal 
title was in himself or in others.^^ In an action 
under the Carmack amendment to the Interstate 
Commerce Act, the declaration must allege that 
plaintiff is the lawful holder of the bill of lading, 
or, if no bill of lading was issued, must allege 
plaintifFs right to recover had it been issued, and 
show whether or not a bill was issued.^® 

c. ConsideTation for Carriage 

In actions ex contractu for loss of, or injury to, the 
goods, plaintiff should allege that the defendant was to 
receive a consideration; but no consideration need be 
alleged in actions ex delicto. An allegation of payment 
or tender of the freight charges Is* ordinarily, not es¬ 
sential. 

In actions ex contractu for loss of, or injury to, 
the goods, the complaint should allege that defend¬ 
ant was to receive a consideration for transporting 
the goods but it will be sufficient to allege gen¬ 
erally that the conveyance of the goods was in con¬ 
sideration of a reward to be paid, without specify¬ 
ing what the reward was.^^ In an action ex delicto 
for injury to the goods, it is unnecessary for plain¬ 
tiff to allege that any consideration was paid or 
agreed to be paid,^* and it would seem that such al¬ 
legation would not only be unnecessary, but im¬ 


proper.^* 

Alleging payment or tender of freight charges. 
Ordinarily, it is not essential to allege payment or 
tender of the freight charges,®* at least where it 
appears that plaintifFs claim for damages is suffi¬ 
cient to offset defendant’s claim for freight.®^ 

d. Delivery to, and Acceptance by. Carrier 

The plaintiff must state facts showing delivery of 
the goods to, and acceptance by the defendant as a com¬ 
mon carrier for hire, and the time of such delivery and 
acceptance. 

The petition or complaint must, by sufficient aver¬ 
ments, allege a delivery of the properly to the car- 
rier,®2 and that defendant accepted or undertook to 
carry the goods so delivered to it,®3 as a common 
carrier for hire.®^ 

Time of delivery and acceptance. The petition 
or complaint should allege,®® at least in general 
terms,®® the time when the property was delivered 
to defendant for transportation. 

e. DescriptioiL and Condition of Property 

The plaintiff's pleading should describe the property 
lost or injured with reasonable certainty. If the ship¬ 
ment is under a bill of lading, the description need not 
be more particular than that in the bill. The necessity 
of alleging delivery of the property to the carrier in 
good condition has been both affirmed and denied. 

The petition or complaint should show what the 
shipment was,®*^ and describe the property lost or in¬ 
jured with a reasonable degree of certainty.®* If 
the goods are shipped under a bill of lading, it is 
not necessary to describe them more particularly 
than they are described in that instrument.®* 


eastern Liine, 28 S.W. 965, 126 Mo. 
69. 

10 C.J. p 357 note 82. 

43. Ga.—^J. H. Walker Co. v Atlan¬ 
tic Coast Line R Co, 143 SB. 782, 
38 Ga.App. 284—Central of Georgia 
Ry. Co. V. Cooper, 82 SB. 310, 14 
GaApp. 738. 

44. Ga.—SouOiwestem R. Co. v. Da¬ 
vies, 186 SE. 899, 53 GaApp. 712. 

45. Fla—Chase & Co. v. Atlantic 
Coast Line R. Co, 115 So 185, 
94 Fla. 922—Aultman v. Atlantic 
Coast Line R. Co., 71 So. 283, 71 
Fla. 276. 

48. NT.—Bristol v. Rensselaer & S. 
R. Co, 9 Barb. 158. 

47- Tenn-—Carter v. Graves, 9 Terg. 
446. 

40. N.H.—Hall V. Cheney, 36 NH. 
26. 

49- U.S.—Whittenton Mfg. Co. v. 
Memphis, etc.. Packet Co, C.C. 
Tenn, 21 F 896. | 

Pa—Smith V. Seward, 3 Pa. 342. j 


50- Ind—Evansville, etc., R. Co. v. 
Keith, 35 N.E. 296, 8 Ind.App 57. 

Md—Ferguson v. Cappeau, 6 Harr. 
& J. 394. 

Vt.—Waterman v. Vermont Cent. R. 
Co,, 25 Vt. 707. 

51- S.C—Miami Powder Co. v. Port 
Royal & W. C. Ry. Co., 25 S E. 153, 
47 SC. 324, 58 Am SR. 880 

52- Fla.—Wilson & Toomer Fertili¬ 
zer Co. V. Atlantic Coast Line Ry 
Co, 136 So. 339, 102 Fla. 324. 

10 C J p 358 notes 95, 96. 

53- Ala —Southern R Co. v. Proctor, 
57 So. 513, 3 Ala App. 413. 

Mo.—^Davis V. Jacksonville South¬ 
eastern Line, 28 S.W. 965, 126 Mo. 
69. 

54- Ala.—Southern R Co v. Proctor, 
57 So. 513, 3 Ala App. 413. 

55- Fla—Wilson & Toomer Fertili¬ 
zer Co V Atlantic Coast Line Ry. 
Co, 136 So 339, 102 Fla 324. 
Where usage and custom are re¬ 
lied on to show delivery to, and ac¬ 
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ceptance by, the carrier, the declara¬ 
tion m action against earner for loss 
of, or damage to, shipment should 
allege when delivery under usage or 
custom occurred.—Wilson & Toomer 
Fertilizer Co. v. Atlantic Coast Line 
Ry. Co., 136 So. 339, 102 Fla. 324. 

56- S.G.—Dunbar v Port Royal & A 
Ry. Co., 19 S C. 601. 

57- Ga—Nathan v. Lamb, 88 SE3. 
794, 18 GaApp 39. 

58- Ga.—Atlantic Coast Line R Co 
V. Ousley, 139 SE. 586, 37 GaApp 
215. 

10 C J. p 359 note 13. 

Description held sufficient 

Petition for damages to carload 
of watermelons, describing car by 
number, road, and average weight of 
melons, contains sufficient descrip¬ 
tion without alleging the number of 
melons in the car—^Atlantic Coast 
Line R Co v. Ousley, 139 SE 586, 
37 Ga.App. 215 

59. Mo—Camden v. The Georgia, 6 
Mo. 381. 
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Condition of property. In an action for damage 
to a shipment, it is necessary to allege that the prop¬ 
erty was in good condition when it was delivered 
to the carrier;®® hut there is contrary authority.®^ 

f. Negligence 

(1) Necessity and propriety of pleading 

(2) Sufficiency of allegations 

(1) Necessity and Propriety of Pleading 

In a common-law action against a carrier for loss or 
injury to property shipped, the plaintiff need not allege 
that the defendant was negligent, except where such 
negligence is made essential by reason of special con¬ 
tractual limitations on the carrier’s common-law liabil¬ 
ity. Negligence of a private carrier must be alleged. 

Since a carrier is liable at common law, regard¬ 
less of its negligence, for all loss or injury to the 
property in its possession as carrier, not caused by 
the act of God or the public enemy, or by the in¬ 
herent nature of the property, or by the act or fault 
of the shipper, as stated supra § 71 et seq, plaintiff 
in a common-law action to recover for loss or in¬ 
jury to goods shipped need not allege negligence on 
the part of the carrier,®^ although it is not unusual 
to insert such allegation in the declaration,®^ both 
in actions of tort,®^ and m actions of contract.®® 
So, a declaration in assumpsit, alleging a contract 
by defendant to transport and deliver the property 
in as good condition as when it was received by the 
carrier is not rendered insufficient by an allegation 


that defendant’s conduct was negligent, the allega¬ 
tion of negligence being mere surplusage.®® If, by 
reason of special contractual provisions limiting the 
carrier’s common-law liability, negligence on the 
part of the carrier becomes an essential clement of a 
right of action for loss of, or injury to, the goods 
shipped, it is of course necessary that the declara¬ 
tion should allege negligence on the part of the car- 
rier.®7 Where an interstate shipment was trans¬ 
ported on a through bill of lading, the petition need 
not allege that the loss or injury was due to the 
earner’s neghgence, except in cases where no notice 
of plaintiff’s claim was given, or where no claim 
was filed within the time required by the bill of 
lading or shipping receipt.®® 

Negligence of private carrier. Where recovery 
is sought for loss of goods transported by a private 
earner, the consignor must plead that the loss was 
due to the carrier’s neglect®® 

(2)' Sufficiency of Allegations 

A direct allegation that the defendant was negligent 
is unnecessary where the facts stated warrant an infer¬ 
ence of negligence. Negligence may be charged in gen¬ 
eral terms, although there is contrary authority. 

The general rules as to the sufficiency of plain¬ 
tiff’s initial pleading, especially in actions for neg¬ 
hgence, are usually applicable in actions against 
carriers for loss or injury to property shipped, due 
to the carrier’s negligence.^® A direct allegation 


60u Ky.—cnbiesapealLe & O. R. Co. v. 
Coleman Fruit Co., 294 SW. 463, 
219 Ky. 794. 

61- Iowa.—Swiney v. American Ex¬ 
press Co., 115 NW. 212, 144 Iowa 
342 

62. lud.—New York, a & St. L. Ry. 
Co. V. White, 192 NE. 846, 99 Ind. 
App. 454. 

Mo.—Erisman v. Wabash Ry. Co., 
App., 243 S,W, 237—Cudahy Pack¬ 
ing: Co. V. Atchison, T & S P R. 
Co., 187 SW. 149, 193 Mo.App. 572. 
Pa.—Crescent Athletic Club ▼. Mel¬ 
ville, etc., 23 Pa-Dist. & Co., 581. 
Vt.—Saliba v. New York Cent. R 
Co., 140 A. 491, 101 Vt. 56. 

Wyo—Chicagro, B & Q. R. Co. v. 

Tolman. 224 P. 671. 31 Wyo. 175. 

10 C.J. p 360 notes 20, 21. 

SnMcient aUegfatioiLS 

(1) Plaintiff need only allege de¬ 
livery of groods to carrier, delay in 
arrival, and consequent injury—Sal¬ 
iba V. New York Cent, R. Co., 140 A. 
491, 101 Vt. 56. 

(2) It is sufficient to allegrc that 
groods were m grood condition when 
loaded and in damaged condition 
when delivered—^New York, C. & St 
li. Ry. Co. V. White, 192 N.E. 846, 99 
IndLApp. 464. 


63w Mass.—^Medfield School Dist. v. 
Boston, H & E. R. Co, 102 
552, 3 Am.R. 502. 

Vt.—Sargent v, Birchard, 43 Vt 570 
10 C J. p 360 note 21. 

64. Vt—Sargent v. Birchard, supra. 
W.Va—Williams v. Baltimore, etc., 
R, Co., 9 W.Va. 33. 

66- Mass—^Medfield School Dist v 
Boston, etc., R Co., 102 Mass. 552, 
3 AmR. 502. , 

66- W.Va—Max Biederman, Inc., v. 
Henderson, 176 SE. 433, 434, 115 
W-Va. 374. 

“It is true that it [the declaralionj 
alleges that the conduct of the de¬ 
fendant, relied upon to show a breach 
of the contract, was negligent, but 
it alleges a promise on the part of 
the defendant that would necessarily 
be breached by the alleged conduct, 
whether negligently performed, or 
not, so that we believe the allega¬ 
tion of negligence is merely surplus¬ 
age.”—^Max Biederman, Inc. v. Hen¬ 
derson, supra. 

67- Iowa—Colsch v Chicago, etc, 
R. Co., 127 NW. 198, 149 Iowa 176, 
34 IiRA.,NS. 1013, Ann.Cas.l912C 
915. 

10 C J. p 360 note 26. 

68: Okl.—Deming v. Missouri, K. & 
T. R. Co., 281 P. 240, 138 OkL 276. 

521 


69- NY—Gerhard & Hey v. Catta¬ 
raugus Tanning Co., 150 N.B. 500, 
241 N.Y. 413, modifying 207 N.YS. 
842, 212 App Div 812, motion de¬ 
nied 152 N-E 444, 242 N.Y. 600 

70, W.Va—Ohio-West Virginia Co. 
v. Chesapeake & O Ry. Co, 124 S 
E. 5S7, 97 W.Va 61, 38 ALR. 1439. 

Pleading held sufficient 

fl) In an action tor failure to de¬ 
liver produce and injury to it while 
delayed by act of God, allegations 
that defendant failed to notify the 
shipper to procure retransporlation, 
or to make extra efforts to preserve 
the shipment, were not erroneous on 
the ground that no duty lested on 
defendant to give such notice as a 
matter of law, since the matters 
pleaded might be considered in de¬ 
termining whether or not defendant 
used due care —American Ry Ex¬ 
press Co. V. Home Star Produce Co., 
Tex Civ.App., 276 S W 790. 

(2) Complaint alleging that de¬ 
fendant railroad as a common carrier 
accepted specified quantity of fiour 
for shipment, and that defendant 
“was negligent m and about the han¬ 
dling of such flour on said shipment, 
in this, that the defendant negligent¬ 
ly allowed or permitted the said flour 
to become wet and damaged by wa- 
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that defendant was negligent is not necessary where 
facts are alleged which warrant an inference of 
negligenceJi 

Specifying acts of negligence. It is sufficient to 
charge negligence on the carrier’s part in general 
terms, without specifying the particular acts of neg- 
ligence,72 and allegations of specific acts may be 
treated as surplusage.^^ On the other hand, it has 
been held that defendant has the right to require a 
clear and specific statement of what facts are re¬ 
lied on by plamtiff to show negligence,^^ but that 
the deficiency of the petition in this respect can be 
reached only by a special exception,^^ and not by a 
general demurrerJ® 

g. Statement of Contract or Duty 

(1) Actions ex contractu 

(2) Actions ex delicto 

(1) Actions ex Contractu 

In actions ex contractu for loss or injury to property 


shipped, the general rules of pleading govern so far as 
applicable. The plaintiff must state what the contract 
was. Under the Carmack amendment the plaintiff need 
not plead that the contract was in writing. 

In an action ex contractu for loss of or injury to 
goods shipped, plaintiff must allege contractual re¬ 
lations between plaintiff and defendant,*^*^ and state 
what the contract was;^* and, under some statutes, 
where the contract is evidenced by a bill of lading, 
the bill, or a copy thereof, must be filed with the 
complaint.'?® In assumpsit on a contract of inter¬ 
state carriage, an averment of defendant’s under¬ 
taking and breach thereof, in general terms, is suf¬ 
ficient, without declaring specially on the receipt or 
bill of lading.®® Under the Carmack amendment 
requiring contracts for shipment in interstate com¬ 
merce to be in writing, but not providing that a 
contract not in writing shall be void, plaintiff need 
not plead a written contract of shipment.®^ 

In accordance with the general rules of pleading, 
the allegations of the declaration must not be in- 
consistent,®2 and if the contract is in the alterna- 


ler, to the plaintiffs* damagre afore¬ 
said/* was held sufficient to plead 
defendant's negrliffence—^Louisville & 
N. K. Co. V. Sams & CoUas, 95 So. 
903, 209 Ala. 217. 

Hecrltsrence of servants 

Complaint, m action for injuries to 
shipment of mules, alleged to have 
resulted from the negligence and 
misconduct of the carrier or its serv¬ 
ants or agents, was held sufficiently 
to show that the agents were acting 
withm the scope of their employ¬ 
ment.—^Louisville & N. R Co. v Ben¬ 
ton Mercantile Co., 121 So. 716, 219 
Ala 223. 

71- Tex.—^Panhandle & S. P. Ry Co. 
V. Thompson, Civ.App., 250 SW. 
751. 

Pleadings h^ snllLcient 

(1) Allegation by shipper of cattle 
that there was a long and unreason¬ 
able delay m the shipment by the 
carrier, by reason of which the cat¬ 
tle were injured, imputed negligence 
without a statement charging failure 
to use ordinary care.—Panhandle & 
S. F. Ry Co. v Thompson, Tex.Civ. 
App. 250 S.W. 751. 

(2) So, a petition setting up the 
fact that defendant's loading pens 
were so muddy as not to be proper 
for the loading^ of cattle was not 
subject to generaL demuirer, al¬ 
though not charging m specidc words 
that defendant was gmlty of action¬ 
able negligence.—Lancaster v. Sayles, 
Tex-CivApp. 234 SW. 227. 

72. Ala.—Louisville & N R Co. v. 
Benton Mercantile Co, 121 So. 716, 
219 Ala. 223. 

Ca.—Southern Ry. Co. v Bateman 
Fruit Exchange, 162 SB 112, 173 


Gra. 826, answers conformed to 163 
S.E 219, 44 GaA^pp. 802- 
Mo.—^Browning v. Wells Fargo & Co. 

Express. App., 219 S-W. 665 
10 C.J. p 360 note 27. 

73- Ga.—Hogg v. Louisville & N. R. 
Co.. 127 S.E 830, 33 GaApp. 773 
—’Heath v. Sandersville R Co., 98 
S.E. 92, 23 Ga App. 255. 

74. N.Y.—Rubens v. Ludgate Hill 
SS. Co., 2 NTS 30, 21 AbbJSTCas. 
464. 

Tex.—^Texas & N O. R *Co. v. Neu- 
bauer, Civ.App, 103 S W.2d 182. 

SufflcieiLcy of 

In shipper's action against railroad 
for damage to cattle, shipper's alle¬ 
gations that the railroad was negli¬ 
gent by reason of delays on sidings 
and switches, rough handling, and 
sudden stop of tram because of col¬ 
lision, or near collision, with mo cor 
car or section hand car, resulting in 
damage to cattle, were sufficient, as 
against objection that allegations 
were too general and did not specify 
in what the alleged negligence con¬ 
sisted.—Panhandle & S. F. Ry. Co 
V. Sanderson, Tex Civ App, 218 S.W. 
540, dismissed for want of jurisdic¬ 
tion. 

75. Tex.—^St Louis, B & M. Ry. Co. 
v. Marcofich, Civ. App., 185 S.W. 
51, affirmed. Com.App., 221 S.W\ 
582. 

76- Tex.—^Texas & N. O. R. Co. v. 

Heubauer, Civ.App., 103 S W.2d 182 
Sufficiency as against general demur¬ 
rer 

(1) A petition for injuries to live 
slock was held not subject to general 
demurrer, where it alleged that it 
was defendant’s duty to notify plain¬ 
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tiff of the arrival of the shipment, 
that it failed to do so, and that de¬ 
fendant negligently placed them in 
open and unprotected pens, thereby 
exposing the stock to the heat of the 
sun, in direct conseguence of which 
several of the animals died and oth¬ 
ers were injured, although there was 
no direct allegation as to how or in 
what maTiner it became defendant's 
duty to notify plaintiff of the arrival 
of the live stock —Hovencamp v 
Union Stockyards Co., 180 S.W 225 
107 Tex. 421, modifying Union Stock- 
yards Co V. Hovencamp, Civ App, 
144 S.W. 704. 

(2) A petition allegmg railroad 
roughly, carelessly and recklessly 
handled cattle during transportation, 
unloading, and reloading, was held 
sufficient against general demurrer 
—Texas & N. O. R Go v. Conn, 
TexCiv.App, 30 SW-2d 939 

77- Ga.—Nathan v Lamb, 88 S E. 
794, 18 GaApp. 39. 

78- Ga.—Nathan v. Lamb, supra. 

10 C J. p 361 note 31. 

79- Ind.—Chicago, I. & L. R Co v 
Reyman, 73 N.E 687, superseded 
by 76 NE. 970, 166 Ind. 278—In¬ 
dianapolis, etc., R. Co. V. Remmy. 
13 Ind. 518. 

SOl W.Va —^McCormick v. Southern 
Express Co.. 93 S B. 1048, 81 W.Va. 
87. 

81- Mo.—Bowles V. Quincy. O. & E. 

C. R Co. App., 187 S.W. 131- 
82. Del —^Thomas v. Pennsylvania 
R. Co.. 50 A. 285. 19 Del. 81. 

ITatare of iuconaisteiicy 
A demurrer will be sustained to 
a declaration whidb alleges an agree¬ 
ment that the goods consigned should 
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tive, it should be so counted on in the declaration.*^ 
It is not necessary to aver the meaning- of terms 
used in the complaint that have acquired a fixed 
and definite meaning that courts and juries will 
readily understand.*^ Conditions in the contract 
limiting the carrier’s liability should be stated in 
order to admit proof thereof, as will appear infra § 
253%. If there are provisions in the contract oth¬ 
er than are usually embodied therein, it is not nec¬ 
essary to aver the reasons that influenced, or the 
purposes that controlled, the shipper or the carrier 
in insertmg them.*® 

Collateral stipulations. Where the contract con- 
tarns several distinct parts and collateral provisions, 
it will be sufficient to state so much of it as con¬ 
tains the entire act or duty which is to be perform¬ 
ed and the entire consideration for such act or 
duty.*® 

(2) Actions ex Delicto 

In actions ^ delicto the plaintiff need not set out 
the precise terms of the contract of shipment or the 
legal duty arising therefrom. A statute requiring a 
copy of the contract sued on to be hied is not applicable 
to a tort action for injury to a shipment. 

Where a shipper elects to bring an action ex de¬ 
licto against a carrier for damages arising from 
failure on its part to perform its duties as common 
carrier, he need not set out the precise terms of the 
contract of shipment, and the legal duty to be ad¬ 
duced therefrom, since, if the declaration alleges 
that defendant is a common carrier, duties imposed 
on it by the common law follow as a matter of 
course.*^ So, it is not necessary to allege that it 
was defendant’s duty to carry the goods safely, such 


duty being implied by law from the relation of com¬ 
mon carrier to the goods.** A statute requiring a 
copy of the contract sued on to be filed with the dec¬ 
laration is not applicable in an action on the case 
for injury to a shipment.*® 

h. Notice of Claim for Loss or DaTtiage 

According to some decisions the plaintiff must plead 
compliance with a stipulation of the contract of shipment 
for presentation of a notice of the claim for damage to 
the property, while other cases hold that this is a matter 
of defense: Compliance by the plaintiff with such provi¬ 
sion need not be averred when he sues in tort. A com¬ 
plaint alleging the giving of notice to the defendant’s 
agent is not defective for failure to state the agent's 
name; and an allegation in a suit by the consignor and 
consignee that the consignor presented the claim has 
been held sufficient. 

It has been held by many authorities that, where 
the contract Of shipment contains a valid require¬ 
ment that a claim for damages for loss or injury 
shall be given withm a specified time, the declara¬ 
tion or complaint in an action on the contract must 
allege the giving of such notice, or allege a waiver 
by the carrier of a compliance with the require¬ 
ment, or state facts which would amount to an ex¬ 
cuse for failure to do so.®® There are, however, a 
number of cases, even in jurisdictions where the 
above rule has been upheld, where the courts have 
taken the view that the contractual provision for 
notice of the claim is a matter of defense, and hence 
that plaintiff need not aver compliance therewith ,®l 
and this would seem to be the rule where plaintiff 
does not sue on the contract but seeks to recover in 
tort on defendant’s common-law liability.®* 

Sufficiency of pleading. An allegation in a peti¬ 
tion for injury to an intra-state shipment of live 


be delivered In accordance with the 
directions of the consigrnor and not 
to the consi^ee, and which further 
allegres that such agreement was sub¬ 
ject to the conditions of a written 
bill of lading: which directed the de¬ 
livery of the groods to the consignee. 
—^Thomas v. Pennsylvania R. Co., 60 
A. 285. 19 DeL 81. 

83. N.T.—Stone v. Knowlton, 3 
Wend. 374. 

10 C.J. P 362 note 39. 

84. Ind—TJ. S. Express Co. v. Keef¬ 
er, 59 Ind. 263. 

85. Ind.—^Jeffersonville, etc., R. Co. 
V. Irvin, 46 Ind, 180. 

86. S.C.—Brenan v. Shelton, 2 Bailey 
152. 

87. Vt.—Saliba v- New York Cent. 
R. Co., 140 A. 491, 101 Vt. 56. 

10 C.J. p 364 note 54. 

8& Conn —^Lang v. Brady, 49 A. 199, 
73 Conn. 707. 

10 C.J. p 364 note 62. 


89. Ill —^Hartford Live Stock Ins. 
Co. V. Railway Express Agency, 
274 HLApp. 585, 

90 . Ariz.—Atchison, T. & S. F. Ry. 
Co. V. Coffin, 108 P. 480, 13 Anz. 
144. 

Ind—Cleveland, C., C. & St L. Ry 
Co. V. Rudy, 89 N.B. 951, 173 Ind. 
181. 

Mo —^Baker v. Missouri Pac. R. Co , 
19 Mo.App. 321. 

W.Va.—^Hubbard Grocery Co. v. 

Payne, 118 S E. 152, 94 WVa. 273. 
10 C.J. p 364 notes 64, 65, p 365 
note 66. 

Corpus J'nxis is cited in support 
of the rule in The Sagadahoc, DC. 
Wash., 291 F. 920, 921. 

"PxovlsioBL ijL the biU of i?djn!r 
beingr a conditioiL precedent to a right 
of aettoB, the performance must be 
stated, or a waiver pleaded, or ex¬ 
cuse griven for noncompliance.”—^The 
Sagadahoc, D.C.Wash.. 291 F. 920, 
921. 

Xfe Is a 8iif»ci«nt excuse that com¬ 
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pliance with the stipulation was ren¬ 
dered impossible by defendant's own 
act —^Baker v Missouri Pac. R. Co , 
19 MoApp. 321. 

91- TJ S —Central Vermont R. Co. v 
Soper, Mass, 59 F. 879, 8 O.CA 
341. 

N.Y.—Hoye v. Pennsylvania R. Co., 
83 N.B. 586, 191 NY 101 17 L.R. 
A,NS, 641, 14 Ann.Cas. 414. 

ND—^Halch v. Minneapolis. St. P. & 
S. S M- Ry. Co, 107 NW. 1087, 
15 ND 490. 

10 C J. p 365 note 68. 

"Ckindltlon. ... is not strictly 
a condition, precedent, and it ts not 
part of the cause of action"—^Hatch 
v. Minneapolis, St. F & S. S. M. Ry. 
Co., 107 N.W. 1087. 1088, 16 N.D. 490. 

92l U.S.—^The Sagadahoc, D C Wash, 
291 P 920—Southern Ry. Co. v 
Mooresvllle Cotton Mills, N.C., 187 
F. 72. 109 C.C A 390. 

Mo.—Libby v. St Louis, I. M. & S. 
By. Co., 117 SW. 669, 137 MoApp. 
276. 
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stock that notice of a claim for the damage was 
g^ven to an agent of the carrier is not insufficient 
for failure to set forth the name of the agent.®^ A 
complaint by a consignor, in which the consignee 
was joined as a party plaintiff, alleging that the con¬ 
signor presented a claim for loss within the time 
required by the bill of lading, was not demurrable 
on the ground that title to the goods had passed to 
the consignee, and that no claim had been presented 
by him, where it did not appear from the complamt 
that a claim for loss must be filed by the consignee, 
or that It may not be filed by the consignor.^^ 

L Damage or Injury Sustained 

A plaintifF suing a carrier for loss or Injury to prop¬ 
erty shipped must allege the nature of the damages 
sought to be recovered. Special damages should be 
specially pleaded. 

The petition or complaint in an action for loss 


or injury to property shipped should allege clearly 
the nature and amount of the damage for which re¬ 
covery is sought,35 or state facts sufficient to fur¬ 
nish a basis for the calculation of such damage 
but the measure of damages, being a rule of law 
governing the admission of evidence, need not be 
pleaded m order to state a cause of acbon ^7 
Where there are several acts of negligence, plain¬ 
tiff need not allege separately the several items of 
damages, or the amount thereof, arising from each 
act of negligence.®* Immaterial allegations may be 
Ignored as merely surplusage.®® 

Special damages for injury to, or loss of, a ship¬ 
ment must be specially pleaded.^ 

Expenses mcurred or paid, if sought to be recov¬ 
ered as part of the damage sustained, must be suf¬ 
ficiently pleaded^ and alleged to be reasonable and 
necessary.® A petition which alleges that plaintiff 


93. Ga.—Heath v. Sandersville R. 

Co., 98 S.£I 92, 23 GaApp. 255. 

94. N.C.—Star Furniture Co. v. Car¬ 
olina & N. W. Ry. Co., 143 S.E. 

242, 195 N.a 636. 

95- Ga.—J. H. Walker Co. v. At¬ 
lantic Coast Liine R. Co., 143 S-E. 

782, 38 Ga.App. 284 
Tex-—R^inhandle & S, F. Ry. Co. v. 

Thompson, CivApp., 250 S.W. 751. 
10 C.J. p 365 note 72. 

Fleadj-ng^ sufficient 

(1) Petition agrainst carrier by con- 
sigrnor-consignee who refused to ac¬ 
cept delivery of watermelons because 
of depreciation caused by delay in 
delivery, alle£rin£r damage m amount 
of specified market value of melons 
at time they should have arrived, 
was held not generally demurrable, 
although petition showed that mel¬ 
ons had some value on their arrival 
and did not specify such value—At¬ 
lantic Coast Lme R Co. v. Tifton 
Produce Co., 179 S.E. 125, 50 Ga. 
App. 614, conforming to answers 176 
S.E. .624, 179 Ga. 624, 96 A.L.R. 772. 

(2) A petition alleging the number 
of sacks of potatoes shipped, the 
gross weight and value of the ship¬ 
ment, and the percentage of damaged 
IMitatoes, together with the amount 
claimed therefor, is sufiiciently defi¬ 
nite.—^J. H Walker Co. v. Atlantic 
Coast Line R. Co., 143 S E. 782, 38 
GaJ^pp. 284. 

(3) A petition by a shipper for in- 
3 ury to live stock was sufficient 
agamst special exception that it did 
not apprise defendant of nature of 
damages or elements thereof, and 
that plaintifC was required to plead 
the same with particularity, where 
the petition alleged the injury to con¬ 
sist of delayed delivery and unrea¬ 
sonable confinement of the stock 
without food and water, and fixed I 


damage at a specified sum measured 
by the difference between the value 
of the animals in the condition in 
which they arrived and the value in 
the condition m which they should 
have arrived.—Panhandle & S. F. Ry. 
Co. V- Thompson, Tex-Civ-App, 250 
S.W. 751. 

90. Tex.—Panhandle & S. F. Ry. Co. 
V. LiocTchart, Civ. App., 277 SW. 
230—Gulf, C & S. F. Ry. Co. v. 
Wilhelm, Civ. App, 16 S.W. 109. 

97- Tex—Missouri, K. & T. Ry. Co. 

V. Mulkey, CivA.pp., 159 S.W. 111. 
Petition. snlRcient 

(1) A shipper’s petition is not sub¬ 
ject to general demurrer because it 
does not specifically set up the true 
measure of damages, where it charg¬ 
ed that the cattle were deteriorated 
in value m a definite sum on account 
of being* covered with mud when 
loaded.—^Lancaster v- Sayles, Tex.Civ. 
App , 234 S W. 227. 

(2) A petition in an action for in¬ 
juries to a shipment of live stock 
alleging generally that it was dam¬ 
aged to the extent of six hundred 
dollars, without allegation as to its 
market value at the point of destina¬ 
tion, IS sufficient, smee when there 
IS evidence to take the case to the 
jury it is for the court to instruct 
on the measure of damages.—Gulf, 
C. & S F. Ry. Co V- ‘R'lne, Tex.Civ. 
App., 174 SW. 960. 

98L Tex—Panhandle & S F. Ry. Co 
V. Andrews, CivA-pp, 278 S.W. 478 

99- Tex—Port Worth & Denver City 
Ry. Co. v. Motley, Civ App., 87 S.W. 
2d 551, error dismissed. 

Xtenniv^ statement of dr-mages 

In shipper's action agamst car¬ 
rier for damage to live stock, fact 
that pleading included itemized state¬ 
ment of nature and amount of dam¬ 
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ages to each animal did not preclude 
plaintiff from recovering aggregate 
amount claimed under allegation of 
general damages —^Fort Worth & 
Denver City Ry. Co. v. Motley, Tex 
Civ.App., 87 SW.2d 551, error dis¬ 
missed. 

3- TJ S —Crail v. Illmois Cent. R 
Co., DC Minn, 2 F2d 287, revers¬ 
ed on other grounds, C.CA, 13 F 
2d 459, reversed Illinois Cent. R 
Co. V. Crail, 50 S Ct. 180, 281 D 
S. 57, 74 LEd. 699, 67 A-LR 1423 
Pleading sufficient 

In shipper’s action against live 
stock earner, allegation that on ai^ 
rival of shipment at destination ship¬ 
per was compelled to pay freight 
charges in amount in excess of what 
he would have paid if shipment had 
been continued to destination in two 
cars as called for by contract in¬ 
stead of three was a proper plead¬ 
ing of special damages.—^Port Worth 
& Denver City Ry. Co. v Motley, 
Tex.CivALpp., 87 S W.2d 551, error 
dismissed. 

2. Ga—^Louisville & N. Ry. Co v. 
Harrell & Murphy, 120 S E 35, 31 
GaApp. 126. 

3. Tex.—^Panhandle & S F. R Co. v. 
Shell, CivJtpp., 265 S.W. 758. 

Petition fmfficient 

Allegation of petition for damages 
to shipment of gram that, after re¬ 
jection thereof by buyer, plaintiffs 
made diligent, but unsuccessful ef¬ 
forts to sell to others at destination, 
and were compelled to reship to ele¬ 
vator company elsewhere to have 
gram put in salable condition and 
dimmish resulting damages, was 
held tantamount to allegation that 
expenditures for such purposes were 
reasonable and necessary —^Panhan¬ 
dle & S F. R Co. V. Shell, Tex Civ. 
App, 265 S.W. 758. 
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incurred expense in treating an injured animal, but 
fails to state the amount of the expense, is demur¬ 
rable.'* 

Interest as damages is sufficiently alleged in a pe¬ 
tition praying, m th-e body and in the prayer for re¬ 
lief, for judgment for the difference between the 
invoice price of the goods and their value in their 
damaged condition at destination in a certain sum, 
with interest from the date of shipment.® 

j. Anticipating and Negativing Defenses 

Plaintiff need not negative matters of defense. 

Plaintiff, in his initial pleading, need not antici¬ 
pate and negative or avoid matters of defense. The 
fact that the loss or injury complained of was due 
to a cause which would exempt the carrier from its 
common-law liability, such as an act of God® or of 


the public enemy,^ an inherent or latent defect in 
the property or natural deterioration,^ or, where 
live stock is injured, the evil propensities of the an¬ 
imals,® IS a matter of defense, and need not be neg¬ 
atived by plaintiff. So, also, a limitation of liability 
contained in the contract of shipment is a matter 
of defense which need not be negatived by plain- 
tiff.lO 

k. Ajnendment 

Amendments of the declaration or complaint may be 
allowed if they do not introduce a new cause of action. 

In accordance with the general rules of pleading, 
amendments of the declaration, petition, or com¬ 
plaint may be allowed, in the discretion of the 
court, provided a new or different cause of action is 
not introduced.!! The pleading cannot be amended 
so as to change an action ex contractu to one ex de- 


4. Ga —^Louisville & N R. Co v 
Harrell & Murphy, 120 SE. 35, 31 
GaApp. 126. 

5- Tex—St. Louis Southwestern Ry 
Co. V Texas Packing Co, Civ App., 
253 SW. 864. 

e. Mo—^Boyd V. St. Louis Express 
Co, App, 211 SW. 702. 

Injtixy due to rain and mnd 

In action against railroad where 
petition alleged part of damages to 
he occasioned by rain and mud in 
carrier's pens in which cattle were 
confined, court did not err m over¬ 
ruling special exceptions to such pe¬ 
tition on ground that rain and mud 
were acts of God —^Panhandle & S E. 
Ry Co. V. Lockhart, Tex.Civ App, 
277 SW. 230. 

7- Mo—^Boyd v. St. Louis Express 
Co , App , 211 S W. 702 
8. Ala —^Louisville & N. R. Co. v. 
Farmers' Produce Co, 85 So. 578, 
17 Ala App 388. 

Ga—Southern Ry. Co. v. Bateman 
Fruit Exchange. 162 S E. 112, 173 
Ga. 826, answers conformed to 163 
S E. 219, 44 Ga App. 802—^Louis¬ 
ville, etc, R. Co v. McHan, 87 S 
E 889, 144 Ga. 683. 

9- Mo.—^Boyd V. St Louis Express 
Co . App, 211 S W. 702. 

10. Ky —^Louisville, etc., R. Co. v. 
Woodford, 153 SW. 722, 152 Ky. 
398. 

Tex—^Texas & P. Ry. Co. v. Gist, 
CivApp., 53 SW.2d 304. 

11- Ga —Southern Ry. Co. v. Wil¬ 
liams, 77 S.E 168, 139 Ga 339 
Iowa—^Batcham v Chicago, M & St 
P Ry Co. 192*N.W 818, 195 Iowa 
659 

Amendments allowahle 

(1) Where a petition alleged that 
a shipment of lumber was never de¬ 
livered, but was destroyed through 
negligence of the earner, it was not 
error at the trial, three years after 


action brought, to allow an amend- 
,ment alleging that, if any parf of 
the lumber was delivered, it was 
after it had been wrecked and had 
become worthless, on account of 
which the consignee refused it — 
Southern Ry. Co. v. Williams, 77 S 
E 168, 139 Ga 339. 

(2) Where, m an action to recover 
for damages to horses in transit, 
the statement of claim asked for 
damages on the implied or common- 
law liability of the carrier, the court 
may, after verdict for defendant and 
grant of a new trial, allow plaintiff 
to amend his statement, so as to 
charge the negligence more in detail, 
and refer to a special contract under 
which the shipment was made.—Ver- 
vaeke v. Adams Express Co., 79 A. 
764, 230 Pa. 647. 

Amendments not intxodnrinfr 
cause of action 

(1) In shipper's action for damage 
to goods, petition alleging that they 
were consigned to third person, and 
failmg to allege that title was in 
plaintiff was subject to amendment 
by alleging that goods were con¬ 
signed to plaintiff under order notify 
bill of lading and alleging phuntilTs 
title, this not setting up new cause 
of action —^Davis v Carroll, 119 S E 
422. 30 GaApp. 719. 

(2) In an action against a car¬ 
rier for loss of freight burned at 
the place of delivery to the carrier, 
an amendment changing the destina¬ 
tion from a point from without to 
a point within the same state does 
not introduce a new cause of action 
—Charleston & W. C. Ry. Co. v 
Duckworth, 66 SE. 1018, 7 GaApp 
350. 

(3) In an action for injury to live 
stock in transit by defendant’s al¬ 
leged negligence from improper han¬ 
dling and delay m transportation, it 
was not error to permit an amend- 
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ment particularizing the acts of negli¬ 
gence, in that the shipment was con¬ 
veyed on trains slower than the regu¬ 
lar trains, that it was mishandled be¬ 
tween certain places and held for a 
stated number of hours at certain 
pomts, that a feed trough had been 
wrongfully permitted to remain in 
the car with the hogs, that the cattle 
were confined for a longer period 
than twenty eight houis, and that 
the shipment should have reached 
destination October 14 and did not 
ariive until the evening of October 
16, the matters pleaded in the amend¬ 
ment being germane to the cause of 
action alleged in the original petition 
and merely making more definite the 
former allegations of negligence — 
Batcham v. Chicago, M. & St. P. Ry. 
Co, 193 NW, 818, 195 Iowa 659. 

(4) Amendment of complaint, in an 
action for injury to stock while being 
carried on defendant's line, changing 
the destination of the stock from 
the end of defendant's line, as alleg¬ 
ed in the original complamt, to a 
place beyond, is not a change of 
cause of action, and its allowance 
IS not error, the damages being con¬ 
fined to the injuries occurring on de¬ 
fendant’s line —^Pell v. Union Pac. 
Ry. Co, 88 P 1003, 33 Utah 101. 28 
LRA..N.S. 1, 13 AiimCas. 1137 

Xn South Carolina 

(1) The court may allow an amend¬ 
ment alleging a new cause of action 
for the same injury and negligence 
alleged in the original complamt.— 
Holliday Co. v Raleigh & C R. Co., 
74 S.E. 41, 91 S C 51. 

(2) In an action against a carrier 
for negligently transporting live 
stock, the court under Code Civ.Proc. 
1902 § 194, is authorized to allow 
an amendment to the complaint by 
eliminatmg allegation that plaintiff 
filed a claun, and that defendant 
was responsible for the loss, and 
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licto,i 2 nor can a declaration stating a cause of ac^ 
tion at common law be so amended as to charge a 
purely statutory liability and where a petition al¬ 
leges shipment, but not a special contract, plaintiff 
cannot be required to amend by stating whether he 
shipped under an oral or written contract but an 
amendment may properly be allowed to meet a vari¬ 
ance between the declaration or complaint and the 
evidence, such as a variance with respect to the 
place of destination of the shipment,^® or where the 
complaint sets up one contract and the proof tends 
to show a different contract^® 

§ 252. Plea or Answer ' 

a. In general 

b. Exceptions to common-law liability 
c- Contractual limitation of liability 

a. In General 

The plea or answer must comply with the general 
rules of pleading and state facts constituting a good 
defense. Defense available under the general issue need 
not be specially pleaded; otherwise a special plea is or* 


dinarily required. A plea of the general issue admits 
the competency of the defendant to be sued by the name 
given in the declaration. 

The plea or answer in an action against a carrier 
for loss of or injury to property in its possession 
must comply with the general rules of pleading and 
state facts constituting a good defcnse.17 Matters 
of defense admissible under a plea of the general 
issue at common law, or under a general denial in 
code states, are discussed infra § 253%. As to de¬ 
fenses which are admissible under the general is¬ 
sue a special plea is not necessary,^® and, if inter¬ 
posed, is bad as amounting to the general issue 
but the objection must be taken by special demur- 
rer.20 

On the other hand, defenses not admissible under 
the general issue or a general denial,^! such as con¬ 
tributory negligence on the part of the shipper,22 or 
the absence of negligence on the part of the carrier 
proximately contributing to the loss or the injiiry,23 
must be specially pleaded. Matters of confession 
and avoidance must be specially pleaded,24 and the 


allow a new complaint setting: out 
the same injury and negrligrence bu^ 
omitting: such allegation.—Holliday 
Co. V. Raleigh & C. R- Co., supra. 

12- Ga—Cox V- Richmond, etc., R. 
Co, 13 S.I5- 827, 87 Ga. 747—Mitch¬ 
ell V. Georgia R Co, 68 Ga. 644. 

13L Ga—Exposition Cotton Mills v- 
Westem, etc., R. Co., 10 S.E. 113, 
83 Ga. 441. 

14- Kan.—^Union Fac. R. Co. v. 
Beardwell. 99 P. 214, 79 Kan. 40, 

15- Ill —^McCollom V. Indianapolis, 
etc, R Co, 94 Ill 534 

Tex.—^Davis v- Four Lahes Cattle 
Co, Civ.App., 245 SW. 711. 

IGL SC—^Dunbar v. Fort Royal, etc., 
R. Co., 15 SE. 357, 36 S.C. 110, 31 
Am.S.R. 860. 

17. Ky.—A. Arnold & Son Transfer 
& Storage Co. v. Weisiger, 6 S.W- 
2d 1084. 224 Ky. 659. 

Sufficiency of plen^inc 

(1) In an action against a rail¬ 
road company for loss of property 
destroyed while standmg in defend¬ 
ant’s terminal yard by an explosion 
of explosives in other cars in the 
yard, where it was alleged that de¬ 
fendant was negligent m failing to 
provide watchman or fire equipment, 
an answer allegmg that the fire 
which caused the explosion orig:inat- 
ed on a boat lying at the terminal 
over which defendant had no con¬ 
trol did not state a defense.—^Lehigh 
Valley R. Co v. John Lysaght, Xiim- 
ited. CC.ANT.. 271 P. 906, affirm¬ 
ing, B.C, John Lysaght v. Lehigh 
Valley R. Co, 254 F. 351, certiorari 
denied Lehigh Valley R. Co. v. John! 


Lysaght Limited. 41 SCt. 625, 256 
US. 704. 65 LEd- 1180. error dis¬ 
missed 42 S.Ct 53, 257 U.S. 613, 66 
L.Ed. 397. 

(2) In action against carrier for 
failure to deliver goods to consignee, 
plea that goods not delivered were 
such as could not be transported by 
carrier under its tariff provisions, 
which was not disclosed by mspec- 
tion of the contamers, could be inter¬ 
preted as referring to all articles 
sued for and therefore was not ob¬ 
jectionable on ground that it did not 
name articles to which it related.— 
Alabama Great Southern R. Co. v. 
Herrmg, 174 So. 502, 234 Ala. 238. 
Due care 

Where form of complaint predi¬ 
cates action on a duty as a common 
carrier, m order to acquit itself of 
liability on plea that it was not 
liable as common carrier because 
goods not delivered to consignee 
were sudbi as could not be transport¬ 
ed by carrier under its tatriff provi¬ 
sions, earner should assert that it 
did use due care.—Alabama Great 
Southern R. Co. v. Herring, 174 So. 
502, 234 Ala. 238. 

Estoppel 

(1) Carrier’s answer, allegmg ship¬ 
per's false statement of value of 
property destroyed, thereby obtain¬ 
ing a lower rate of transportation, 
without stating facts showing that 
defendant was deceived, and that 
such statement was matenal, did not 
set forth facts constituting estoppel 
—A. Arnold & Son Transfer & Stor¬ 
age Co. V Weisiger. 6 S.W.2d 1084, 
224 Ky 659. 

(2) Ground of defense, in action 
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against carrier for damages to intra¬ 
state shipment, was held not to al¬ 
lege fraud supporting estoppel 
against shipper to assert value con¬ 
trary to representation—Chesapeahe 
& O. Ry. Co. V. Osborne, 153 S E. 
865, 154 Va. 477. 

Fraud 

Answer alleging shipper’s false 
statement of value of property de¬ 
stroyed, thei eby obtaining a lower 
rate of transportation, held defec¬ 
tive, so far as relymg on the ship¬ 
per’s fraud, in not stating facts 
showing that carrier was deceived 
A- Arnold & Son Transfer & Stor¬ 
age Co. V. Weisiger, 6 S.W.2d 1084, 
224 Ky. 659. 

18. Fla—Atlantic Coast Line R Co. 
V. Baynard, 151 So. 5, 112 Fla 544 

10 C.J. p 366 note 87. 

19. Ill —^lllmois Cent. R. Co. v. 
Johnson, 34 IlL 389. 

10 C J. p 366 notes 88. 91, p 367 note 
92. 

20. Ill.—Cushman v. Hayes. 46 Ill. 
145. 

21. Mo—Cudahy Racking Co. v. At¬ 
chison, T. & S. F- Ry. Co, 201 
SW. 623, 198 Mo.App. 520 

10 C.J. p 367 note 93 

22. Fla—Seaboard Air Line R Co. 
V. Rents. 54 So 20. 60 Fla 449. 

Mo—Cudahy Packing Co. v. Atchi¬ 
son, T & S. F. Ry. Co, 201 S.W. 
623. 198 Mo.App. 520 
10 C J. p 367 note 94. 

23. Ala—Louisville, etc., R. Co. v- 
Shepherd, 61 So. 14, 7 Ala App. 
496. 

24. Mich —Tobin v. Lake Shore & 
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same is true of the defenses of cstoppel,25 partial 
loss only,2® release of shipping contract,27 that the 
contract of shipment is.m violation of a rule of 
the railroad commission,28 that part of the goods 
do not belong to plaintiff,2® that the goods were in¬ 
jured by a connecting carrier and not by defend- 
ant,2® and a waiver of the conditions of a special 
contract of shipment.8l In order that the carrier 
may have unpaid freight.charges deducted from the 
damages for goods destroyed it must plead them by 
way of counterclaim or set-off,82 

A special plea must be sufificient to present the de¬ 
fense relied on,83 and be responsive to, or as broad 
as, the declaration or complaint^^ Where injury to 
perishable goods is caused by delay in transit, the 
causes of the delay are particularly within the 
knowledge of the carrier, and it is for it to excuse 
or explain such delay, and bring itself within an ex¬ 
ception to its liability, if such exists.85 
Pica in abatement The necessity of a plea in 
abatement to raise the question of the nonexistence 
of a corporation being sued as a carrier follows the 
rules treated in the CJ.S. tide Abatement and Re¬ 
vival § 91, 

Admissions. In case for loss of goods, a plea of 
the general issue admits the competency of defend¬ 
ants to be sued by the name given in the dcclara- 
tion.86 

b. Exceptions to Common-Law Liability 

' Matters constituting exceptions to defendant's com¬ 
mon-law liability should ordinarily be pleaded. 

M. S. Ry. Ck>., 159 N.W. 3S9. 192 
Mich. 549. 

10 C J. p 368 note 7. 

25. Ky —Southern Express Co. v. 

Pox, 117 S.W. 270, 115 SW. 184, 

131 Ky. 257, 133 Am S.R. 241. 

26. Tex—Houston & Texas Central 
Ry. Co. V- Ham, 44 Tex. 628. 

27- Tex.—Houston & Texas Central 
R. Co. V. Ham, supra. 

28. Tex.—Houston, etc, R. Co. v. 

Hamilton Lumber Co., Civ.App., 

135 S.W. 605. 

23- Or—^McGregor v. Oregon R. Co., 

93 P. 465, 50 Or. 527, 14 L.RA., 

N. S, 668. 

30l S.C.—Whittle V. Southern R. Co., 

70 S.B. 456, 88 S.C. 172. 

31. Iowa.—Winn v. American Ex¬ 
press Co, 128 N.W. 663, 149 Iowa 
259. 

32. Wash.—Lagomarsino v. Pacific 
Alaska Nav. Co. 170 P. 368, 100 
Wash. 105. 

33. Ala—Atlantic Coast Line Ry. v. 

Enterprise Cotton Oil Co., 74 So 
232. 199 Ala. 57. 

31. Ala.—^Davis v. Dawkins, 95 So 
188. 209 Ala. 45. 


Matters constituting exceptions to defendant's 
common-law liability as a common carrier must be 
specially pleaded.87 Thus, where the carrier claims 
that the loss or injury was occasioned by the act 
of God or the public enemy,88 or was due to the 
fault of the shipper,89 it must allege such excep¬ 
tion to the rule; and if the carrier relies on the 
fault of the shipper as exempting it from liability, 
the plea must negative all contributory fault on de¬ 
fendant's part^o On the other hand, it has been 
held that the defense that the injury to cattle was 
due to their inherent nature need not be speaally 
pleaded, unless it appears that there was some in¬ 
herent vice not common to cattle generally.^^ 

c. Contractnal T.iniitatloii of Liability 

(1) In general 

(2) Failure to give notice of claim 

(3) Failure to sue within time limited 

(1) In General 

Contractual limitations on the defendant’s common- 
law liability ordinarily require a special plea, except 
where the plaintiff has offered the bill of lading in evi¬ 
dence, and the defendant must allege facts showing that 
the limitation was reasonable and based on a sufficient 
consideration. The contract should be set out, together 
with the particulars in which the shipper failed to com¬ 
ply therewith. 

Contractual limitations on the carrier's common- 
law liability must be specially pleaded by defend¬ 
ant was not liable because of a pro¬ 
vision in the bill of lading whereby 
the shipper agrreed that he had exsm- 
med the car, and that it was suita¬ 
ble, was demurrable because not so 
broad as the complaint.—^Davis v. 
Dawkins, 95 So. 188. 209 Ala. 45. 
35- Vt.—Saliba v. New York Cent. 

R. Co., 140 A. 491, 101 Vt. 56. 

30. Me.—Moran v. Portland Steam 
Packet Co., 36 Me. 65. 

37- Iowa.—Smith v. Louisville & N. 

R. Co. 209 N.W. 465. 202 Iowa 292. 
Mo.—^Burgher v. Wabash Ry. Co., 
App., 217 S.W. 854. 

Tex.—Texas & P. Ry. Co. v. Gist, 
Civ-App. 53 SW.2d 304, 

10 CJ. p 367 notes 94, 95. p 368 
note 18. 

38. Ala.—Atlantic Coast Line Ry v. 
Enterprise Cotton Oil Co., 74 So. 
232. 199 Ala. 57. 

33- Ala—Atlantic Coast Line Ry. v. 
Enterprise Cotton Oil Co., supra. 

40. Ala.—Atlantic Coast Line Ry. v. 
Enterprise Cotton Oil *Co., supra. 

41. Tex —St. Louis Southwestern 
Ry. Co. of Texas v. Kerr, Civ. 
App, 184 S.W. 1058. 


Fla.—Atlantic Coast Line R. Co. v 

Baynard, 151 So. 5, 112 Pla. 544. 
losnfllcient pleas 

(1) Railroad company’s plea, in 
shipper's action for negligent failure! 
to transport carload of fruit, that 
plaintiH abandoned fruit and that 
defendant tried to reduce loss by 
scllmg it to best advantage and ten¬ 
dered proceeds to plamtiff, was held 
bad as interposing defense not re¬ 
sponsive to case made by declaration 
—Atlantic Coast Line R. Co. v. Bay-| 
nard, 151 So. 5, 112 Fla. 544. 

(2) Portion of defendant railroad 
company’s plea, referring to state 
railroad commission's rule requiring 
shipper to give two days' notice of 
day on which he desires to ship fruit, 
held irrelevant where the declaia- 
tion IS not based on the failure of 
defendant to furnish a car, hut on 
the negligent failure to transport 
loaded car of fruit—Atlantic Coast 
Line R. Co v. Baynard, supra. 

(3) Where the complaint by a 
shipper against the earner was in 
the code form, a special plea that, 
if plaintiff's mule was injured as 
the result of any defect in the carl 
in which it was transported, defend-1 
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ant,'*^ although there are decisions to the contrary 
in some jurisdictions where the common-law rules 
of pleading obtain.^3 Where, however, the bill of 
lading has been offered in evidence by plaintiff, its 
provisions limiting liability or the amount of recov¬ 
ery are available to the carrier without a special 

plea.44 

It also devolves on the carrier to allege such facts 
as will show that the limitation is a reasonable one^® 
and supported by a sufficient consideration.'*® If 
the carrier relies on the failure of the shipper to 
comply with the provisions of a special contract lim¬ 
iting the carrier's common-law liability, the contract 
must be set out in the answer and also the particu¬ 
lars in which the shipper has failed to comply with 
it,^^ although a defect of this nature has been 
allowed to be cured by amendment.'*® If a carrier 
relies on a special contract requiring the shipper 
to bed cars for live stock shipped, it must be al¬ 
leged that he was given an opportunity so to do and 
that, if the cars were not properly bedded, it was 
through the shipper's fault.^® Where the petition 
alleged that defendant failed to take proper care of 
stock shipped, and that it failed properly to water 
the stodc, defendant might plead a contract of af¬ 


freightment which requires the owner to accompany 
and to feed and water the stock himself.®® It has 
also been held necessary tq allege that the carrier 
was not guilty of any negligence contributing to the 
injury complained of 

Limitation as to zfolue. A plea setting up a stip¬ 
ulation that the liability of the earner shall be com¬ 
puted on the basis of the invoice price of the goods, 
regardless of whether the‘loss was due to negli¬ 
gence, must allege that the loss was not due to wan¬ 
ton or willful misconduct amounting to a conver¬ 
sion or an affirmative repudiation of the duty to 
carry and deliver, but need not negative negli¬ 
gence.®^ 

(2) Failure to Give Notice of Claim 

Failure to give the defendant the notice of claim re¬ 
quired by the contract must be specially pleaded, and 
facts stated showing the stipulation is reasonable and 
that there was no excuse for noncompliance therewith. 

Some authorities have held that failure of plain¬ 
tiff to give timely notice of his claim for loss or in¬ 
jury, as required by the contract of shipment, is a 
matter of defense which must be specially pleaded 
by defendant,®® and an amendment seeking to cure 


42. Ala.^—Davis v. Dawkins, 95 So 
188, 209 Ala. 45 

Conn.—New England Fruit & Pro¬ 
duce Co. V. Hines, 116 A. 243, 97 
Conn. 225. 

Fla.—-Walton Land & Timber Co. v. 
Louisville & N- R. Co, 72 So. 
485, 72 Fla. 66. 

Mo—^Bowles V. Quincy, O 5 K. C. 

R. Co.. App., 187 SW. 131. 

Tex—^Texas & P. Ry. Co. v. Gist. 

Civ App., 53 SW.2d 304. 

10 C J. p 366 note 90, p 368 note 19. 

Stoim or obstractioiL of track 

Wliere the shipping contract re¬ 
leased the earner from liability for 
loss or injury to live stock due to 
a storm or obstruction of the track, 
allegations that storm released rail¬ 
way from liability was a complete 
defense, in absence of allegations of 
other negligence.—Hull v. Chicago, 
R. I. & P. Ry. Co.. 293 P. 479. 131 
EAn. 781. 

Strikes 

A plea by a carrier alleging ex¬ 
istence of a strike participated in 
by employees of the earner, whose 
refusal to render services for which 
they were employed rendered it im¬ 
possible to effect safe and expedi¬ 
tious delivery, under a contract lim¬ 
iting liability for delays in transpor¬ 
tation due to strikes, is a good plea 
—-Amencair Ry Express Co. v. John¬ 
son. 100 So. 743, 87 Fla. 45L 

AUegatiLoii. of contributory negligence 
In action for damages to shipment 


of live stock under contract requir¬ 
ing shipper to feed and care for it 
and hold the earner harmless for 
damages, except from its negligence, 
the allegations were held sufficiently 
to set up shipper's contributory neg¬ 
ligence—^Pt. Worth & D. C. Ry. Co. 
V. Allen, TexCivA.pp.. 189 S.W. 765 

Insufficient allegations 
Allegations m the answer by rail¬ 
road sued for injuries to intra-state 
shipment of live stock, setting out 
stipulations binding shippers to care 
for stock at own risk, were held 
insufficient as matter of law — 
Chauncey v. Kansas City, M. & O 
Ry. Co., Tex.CivApp., 32 SW2d 369 

In Kentucky an answer alleging 
false statement of value of property 
destroyed thereby obtaining lower 
transportation rate, was held bad in 
asserting contract relieving carrier 
from common-law liability contrary 
to express provisions of Const § 196 
—A Arnold & Son Transfer & Stor¬ 
age Co. V. Weisiger, 6 SW.2d 1084, 
224 Ky. 659. 

43: DeL—-KLalr v. Philadelphia, B 
& W. R. Co., 78 A 1085, 2 Boyce 
274. 

10 O.J- p 366 note 88. 

44. Ala.—^Davis v. Zimmern, 99 So 
307. 211 Ala. 63—Davis v Dawkins, 
95 So. 188, 209 Ala 45—^Ex p 
Kilgore, 67 So 1002, 191 Ala. 671 
10 C.J. p 369 note 20 
45- Utah.—^Houtz v Union Pac. R 
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Co, 93 P 439, 33 Utah 175, 17 L. 
RA.NS, 628. 

10 C J. p 369 note 21. 

43. Cal—Reeder v. Wells, 113 P- 
342. 14 Cal App 790. 

47- Ark—Kansas City, P & G Ry. 
Co V. Pace, 63 SW 62, 69 Ark. 
256. 

10 CJ. p 3C9 note 23 

48- Ga—Weaver v Southern R Co. 
70 S.E. 222, 9 GaApp. 34. 

49. Tex —Gulf, etc , R Co. v. Boger. 
Civ App, 169 SW. 1093 

50- Ga—Cranor v. Southern R Co. 
78 S.E 1014, 13 GaApp 86 

51. Ind—Anderson v. Lake Shore, 
etc, R Co., 59 NE 396, 26 Ind. 
App 196. 

Pa—^l^enn Clothing Co v. U. S. Ex¬ 
press Co , 48 Pa Super 520. 

52. Ala—^Davis v. Zimmem, 99 So- 
307, 211 Ala 63. 

53u Ark—Kansas City, P & G Ry. 

Co, 63 SW. 62, 69 Ark J56 
Ga—^Heath v. Sandersvillc R. Co, 
98 SE 92, 23 GaApp 255. 

Mich—^Tobin v Lake Shore & M S. 
Ry Co, 159 NW. 389, 192 Mich. 
549 

Pa.—^Dobransky v. Ad-^ms Express 
Co, 76 Pa Super 284 
10 CJ p 367 note 97, p 369 note 31. 
Vexifllcatiou of plea 

(1) Where a statute provides that 
want of notice of claim shall be 
specially pleaded under oath, a plea 
alleging failure to give notice is in- 
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such a defect has been denied,although, on the 
other hand, it has been held that the carrier is not 
precluded from setting up noncompliance with the 
stipulation for notice, because it did not set up such 
defense until the filing of the second amended an- 
swer.55 The carrier of an interstate shipment is 
not precluded from setting up in its answer the fail¬ 
ure of the shipper to give notice of his daim, mere¬ 
ly because the action was brought in the form of 
a common-law action for damages.^® 

Facts must be stated from which it will appear 
that the stipulation is reasonable,57 and that no ex¬ 
cuse existed for a noncompliance therewith.58 
Where a shipping contract provided that a written 
claim should be presented within a specified time, 
except where the loss or damage was due to speci¬ 
fied causes, a plea which set up such provision, but 
failed to allege that the damage was not due to the 
excepted causes, was defective, and subject to de- 
murrer.59 

(3) Failure to Sue within Time Limited 

Failure to comply with a stipulation requiring suit 
on a claim for loss or injury to be brought within a 
designated time must be specially pleaded, and facts 
must be alleged showing the reasonableness of the stipu¬ 
lation, unless the shipper has introduced in evidence the 
contract containing such stipulation. 

If the carrier relies on a failure of the shipper 
to comply with a provision in the contract of ship¬ 
ment requiring suit to be brought within a desig¬ 


nated time for loss or injury to the goods ship¬ 
ped, the contract must be specially pleaded,®^ and 
facts must be alleged showing that the stipulation 
was reasonable;®^ but the carrier is entitled to the 
benefit of such a provision where the contract con¬ 
taining It is introduced into evidence by the ship- 
per.®2 The carrier of an interstate shipment is not 
precluded from pleading violation by the shipper 
of a stipulation in the contract of shipment requir- 
mg suit to be begim within a designated time, by 
the fact that plaintiff commenced his action in the 
form of a common-law action for damages.®^ 

§ 253. Replication or Reply 

Ordinarily, matters avoiding special defenses alleged 
in the answer s^iould be set up in the reply. 

Where the defense to an action for injury to 
goods IS special,®^ as, for instance, nonpresentment 
of a claim for damages to goods within the period 
required by the contract,®® or failure to bring suit 
within the time specified by the contract,®® plaintiff 
should, unless otherwise provided by statute,®^ set 
up by reply matter avoiding such defense. So if a 
shipper claims that a release pleaded by the carrier 
was fraudulently obtained, this issue must be ten¬ 
dered by proper averments in the reply ®® Where 
a shipper sues a carrier for loss of freight, without 
specifying any particular negligence as the cause 
of the loss, and the carrier charges that the loss was 
due to the shipper’s negligence, the shipper must. 


sufficient unless sworn to.—^Interna¬ 
tional & G N R Co. V. Williams, 
TexCivApp, 129 SW. 847. 

(2) The affidavit supporting: the 
plea must be positive—^Missouri, K | 
& T Ry Co V Pietzsch, 30 S W. 
1083. 10 TexCiv.App. 572 

5A N. Y.—Kaplan v. Metropolitan 
Kxpress Co, 98 N.T.S. 228. 

55. Mo —Cudahy Packing: Co. v 
Bixby, 205 SW. 865, 199 MoApp. 
589, certiorari denied 39 SCt. 19, 
248 U.S. 577, 63 L Ed 429. 

56. Okl—^Missouri, K. & T. Ry. Co 
V Isaac & Marx, 192 P. 1094, 79 
OkL 265. 

57- Tex—^Western Union Telegnfaph 
Co V Cates, Civ.App., 282 S W 
661, reversed on another ground, 
ComApp. 291 SW. 193-—St Louis, 
B & M Ry Co V. Marcofich, Civ. 
App., 185 SW 51, affirmed. Com. 
App.. 221 S.W 582. 

10 C J p 370 note 33. 

Sa. Tex—St Louis, etc, R. Co. v. 
Brass, Civ App., 133 SW. 1075. 

59- Ala.—Southern Ry. Co v. North¬ 
western Fruit Exch., 98 So. 382, 
210 Ala 519. 

60- Neb — Gihnsky v- Illinois Cen- 
13 0. J.S.-34 


tral R. Co. 154 N.W. 730, 98 Neb 
858 

10 C J p 370 note 36. 

Corpus Juris is cited in support 
of this statement in Green Star S 
S Co. V- Nanyang: Bros. Tobacco 
Co., CC.A China, 3 F 2d 369, 370. 

61- Tex—^Texas, etc, R Co. v. 
Reeves, 39 SW. 564, 90 Tex 499 

62. NT—Rudolph Wurlitzer Co. v. 
Barrett, 154 N Y S 226 

10 C.J. p 370 note 37 

63. Okl—^Missouri, K. & T Ry. Co 
V. Isaac & Marx, 192 P. 1094, 79 
Okl. 265. 

64- Mo —McElvain v. St. Louis & 
S F. R Co, 131 S.W. 736, 151 
MoApp. 126 

Okl—St Louis & S. F. R Co. v. 

Zickafoose, 135 P. 406. 39 OkL 302. 
10 CJ p 370 note 41. 

65- Colo—Atchison, T. & S F. Ry 
Co v. Baldwin, 128 P. 449, 53 Colo 
416. 

Miss—Southern Express Co v. Hun- 
meutt, 54 Miss 566, 28 Am R. 385. 
Reply or demurrer 

PlamtiK may test the defense by 
reply or demurrer —Southern Ex¬ 
press Co V Hunnicutt, 54 Miss. 566, 
28 Am.R 385. I 


66. Tex—Gulf, C & S F Ry. Co. 
V Trawick, 15 SW. 568, 18 S.W. 
948, 80 Tex 270. 

Sufficient replication 
Where a company is sued for in¬ 
juries to live stock during transpor¬ 
tation, and sets up a special agree¬ 
ment to the effect that the owner 
was to give notice within forty days 
of his claim for injuries as a con¬ 
dition precedent to the right to sue. 
the elleot of such defense is avoid¬ 
ed by a replication showing that 
within three days after the mjury 
defendant's agent promised to pay 
the damages if plaintiff would put 
them in a reasonable sum, that he 
was misled by vaiious promises to 
pay until after the lapse of the forty 
days, and that during that time he 
acted undei the belief that defendant 
meant to pay without suit.—Gulf, C. 
& S F. Ry Co V. Tiawick, 15 S.W. 
568, 18 S.W. 948, 80 Tex. 270 

67- S C —^Frasier v Charleston & W. 
C. Ry. Co, 52 S E. 964, 73 S C. 140. 

68. Mo—^McBlvain v St. Louis & S. 
F. R Co., 131 S.W. 736, 151 Mo. 
App 126—^Freeman v St. Louis & 
S. F R Co., 122 S.W. 138 
Mo.App. 322. 
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under some statutes, reply to such new matter in the 
answer or be nonsuited.®® 

Admissions tn reply. Where defendant pleads a 
condition requiring- plaintiff to file a claim for dam¬ 
ages within a specified time and his failure to do so, 
and the reply alleges that the condition is void, the 
admission in the reply of the existence of the con¬ 
dition not bemg express, its existence must be taken 
as denied by the denial implied by law to the allega¬ 
tion in the answer.^® 

§ 253%. Issues, Proof, and Variance 

a. In general 

b. Matters to be proved 

c. Evidence admissible under pleadmgs 

d. Variance 

a. In General 

The issues In an action against a carrier are only 
those arising from the pleadings. 

89. U.S —Atclnson, T & S. P. Ry. 

Co. v. A. B. C- Fireproof Ware¬ 
house Co.. C.CA.!M!o.. 82 P2d 505. 
certiorari denied A. B. C. Fireproof 
Warehouse Co v. 

S, P. Ry. Co 
70 l lowa- 
Ry. Co., 

202 . 

71. Ill—American Fruit Growers v. j 
Sau Antonio & A. P. Ry. Co., 239 
Ill App 151. 

Iowa—^Ruehel Bros v. American Ex¬ 
press Co, 180 N.W. 658. 190 Iowa 
600 

Fiea^^ng-s siifQLcien.t to present issue 

(1) Cameras allegration in plea 
that act of God was proximate cause 
of loss to goods' presented issue of 
negligence after notice of danger or 
negligence in not appreciating dan¬ 
ger, regardless of where burden of 
proof existed —^Louisville & N. R 
Co. V. Finlay, Ala., 170 So. 207. 

(2) Liability as warehouseman 
was held sufficiently presented—Hill 
Mfg Co. V. New Orleans, M. & C 
R. R. Co., 78 So. 187, 117 Miss 548, 
certiorari denied New Orleans, M. & 

C. R Co. V. Hill Mfg. Co., 39 S.Ct. 

11, 248 US. 571, 63 L.Ed. 426. 
pleadings insnf"cie«t to i^A;:'^ciLt is- 

SIM 

(1) General allegation of damage 
to mule did not cover loss of serv¬ 
ices and cost of doctoring.—San An¬ 
tonio & A P. Ry Co v. Turner, 

Tex Civ App ,, 291 SW. 329. 

(2) General allegation pf ^^omage 
to cow in transportation did not cov¬ 
er loss of milk and cost of doctoring. 

—San Antonio & A. P. Ry. Co. v 
Turner, supra. 

Buie of court 

In an action for loss of freight. 


The issues which arise for determination in an ac¬ 
tion against a carrier for loss of or injury to prop¬ 
erty shipped are those, and only those, properly pre¬ 
sented by the pleadings,although, as indicated in¬ 
fra subdivision c, an issue may under certain cir¬ 
cumstances be raised by the evidence. 

b. Matters to Be Proved 

Ordinarily all material allegations in the pleadings 
must be proved as alleged. 

In accordance with the general rule, every mate¬ 
rial allegation in the pleadings must be proved as 
alleged.AA/here plaintiff pleads that the loss or 
injury was due to the negligence of the carrier he 
must prove the negligence as alleged,'^® even though 
the facts would permit suit against the carrier as 
an insurer;^'* and if specific acts of negligence arc 
alleged plaintiff must prove such acts^® and cannot 
rely^ on the presumption that arises from the dam¬ 
aged condition of the property on arrival, after de- 

reauire proof thereof in order to 
warrant recovery.—^Texas & N O 
R. Co. V. Miller Bros., Tex.CivApp, 
22 SW.2d 988. 

Specific acts of negUgeuce 

Where there is an unaccompanied 
shipment of live stock, either inter¬ 
state or intra-state, and death of 
animal occurs while in custody of 
carrier, shipper need not prove, un¬ 
der geneial allegation of negligence, 
specific acts of negligence on part 
of carrier, but it is sufficient if there 
IS substantial evidence from which 
reasonable inference of negligence 
may be drawn.—Long v. American 
Ry. Express Co, 274 S.W 906, 219 
Mo App 451. 

73: U S —Atchison, T. & S, F. Ry 
Co. V. A. B. C. Fireproof Ware¬ 
house Co , C.C.A.MO , 82 F 2d 505, 
certiorari denied A. B C. Fireproof 
Warehouse Co. v. Atchison. T & 
S. F By. Co, 57 S Ct. 17, 299 US 
555, 81 L.Ed. 409. 

Mo—State ex reL Atchison, T & S 
F. Ry. Co V Trimble. 257 SW 
194, 302 Mo. 8—Ozark Fruit Grow¬ 
ers’ Ass’n V. St. ]Louis-San Fran¬ 
cisco R. Co.. 46 S.W.2d 895, 226 
MoAlPP. 222—Crow v. Bush, App, 
200 SW. 762—Robinson v. Bush, 
200 S.W", 757, 199 Mo.App 184. 

74L Mo —Ozark Fruit Growers’ 

V. St Louis-San Francisco 
R. Co. 46 SW2d 896, 226 Mo App 
222—^Robinson v. Bush, 200 S W 
757, 199 Mo App. 184. 

75- Ark—American Ry Express Co 
V. H. Rouw Co. 48 S W.2d 220. 185 
Ark 526 

Tex —^Myers v, Texas Land & De¬ 
velopment Co., Civ.AppL, 282 SW. 
919 

Specific acts not alleged 
In action for damages for injury 


Atchison. T & 
57 set. 17. 

Nichols V. Chicago G. W 
62 N.W. 769. 94 Iowa 


where defendant's agent attached to 
the bill of lading, a copy of which 
plaintiff attached to his declaration, 
a notation of the shortage, the fail¬ 
ure of defendant, which pleaded the 
general issue, to file an affidavit de¬ 
nying the execution of the notation, 
did not preclude it from denying the 
same, or from questioning the au¬ 
thority of the 'agent, under a rule 
of court providing that, on plea of 
the general issue “in an action upon 
any written instrument,’' plamtill 
shall not be put to proof of the ex¬ 
ecution of the instrument unless 
defendant shall file an affidavit deny¬ 
ing the same The rule applies only 
to an instrument sued on—Oceana 
Canning Co. v. King, 161 N.W. 895, 
195 Mich. 628. 

72. Proof of bill of lading alleged 
Plaintiff, having chosen to found 
action on issuance of bill of lading 
instead of verbal contract for ship¬ 
ment, was bound to prove bill as con¬ 
dition to recovery.—Cudahy Pacing 
Co, V. Chicago & N. W. Ry Co., 196 
S.W. 406, 196 Mo.App. 528 

HotiLce of for dannages must 

be averred and proved —Heath v. 
Sandersville R. Co., 98 SE 92, 23 
Ga A.pp 255. 

Constmetion of pleadings as to mat¬ 
ters alleged 

(1) Allegations as to jerking of 
tram causing injury to cattle were 
not specific allegations of negligence 
which plaintiff was required to 
prove, but merely of general rough 
handling.—St. Louis Southwestern 
Ry Co of Texas v Weathersbee, 
Tex.CivApp,, 22 S.W 2d 986., 

(2) Complaint alleging cattle were 
jostled and jolted, bruised and bat¬ 
tered, during shipment, did not plead 
specific act of negligence so as to 


Ass’n 
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livery to the carrier in good condition.^® 

Where, however, plaintifFs pleading in an action 
for loss of oil in transit counted on defendant’s com¬ 
mon-law liability as insurer, an allegation that “de¬ 
fendant wrongfully drew out the oil” was held not 
to charge a specific act of negligence which plaintiff 
was required to prove as laid, but related rather to 
the alleged breach of defendant’s obligation as in- 
surerJ^ A plaintiff who merely pleads delivery of 
live stock to carrier in a sound condition, and fail¬ 
ure to deliver to the consignee, may rely on the pri- 
ma facie case of negligence arising from proof of 
such allegations.^® Under a general allegation of 
negligence, a shipper suing for injury to an tmac- 
companied shipment of live stock need not prove 
specific acts of negligence^® A carrier delivering 
different shipment^ under different bills of lading, 
so commingled that it was impossible to prove the 
specific loss on each shipment, cannot require proof 


as to the particular damage to each particular ship¬ 
ment;®® nor is plaintiff required to introduce in 
evidence a contract which was not made a part of 
his case against the carrier.®^ The carrier need 
not prove all the matters set up in its plea, if it 
proves enough to make out its defense.®® 

c. Evidence Admissible under Pleadings 

(1) In general 

(2) ’ Under general issue or general de¬ 

nial 

(1) In General 

The proof must ordinarily be confined to the issues 
raised by the pleadings; but the scope of the pleadings 
may be enlarged by the evidence. 

Ordinarily the proof must be confined to the is¬ 
sues raised by the pleadings, and evidence of mat¬ 
ters not put in issue by the pleadings is not admis¬ 
sible.®® Thus, in an action for damages to a ship- 


to live stock alle^alions of skipper 
of live slock against earner held 
not to constitute specific allegations 
of negligence, hence shipper was not 
precluded from recovering for neg¬ 
ligence not alleged —St. Louis, B. 
& M. Ry. Ck). V. Murray, Te3t.Civ.App., 
40 S.W.2d 949. j 

76* Mo—Cole v. Amencan Ry. Ex-' 
press Co., 68 SW2d 736, 228 Mo. 
App. 78. 

77. Mo—^Zerilli v. Ross, App., 198 S. 
W. 487. 

78. Iowa.—^Ruebel Bros. v. Ameri¬ 
can Express Co., 180 N.W. 658, 190 
Iowa 600. 

78. Mo.—Shaffer v. American Ry. 
Express Co., App, 282 S.W. 725. 

80. N.T.—^TTpson Co. v. Erie R. Co, 
210 N.TS. 112, 213 App.Biv. 262. 

81. Mo.—Morrow v. Wabash Ry. 
Co, App., 289 S.W. 343. 

82. Ala.—Alabama Great Southern 
R. Co. V. Herring, 174 So. 602, 234 
Ala. 238. 

Proof held suffideiit 
In action against carrier for fail¬ 
ure to deliver goods to consignee, on 
plea that goods not delivered were 
such as could not be transported by 
carrier under its tariff provisions, 
which was not disclosed by inspec¬ 
tion of the containers, proof was not 
required to extend to all articles, 
but if proof was made as to any of 
them, to that extent the plea was 
proven—Alabama Great Southern R 
Co. V. Herring, 174 So 502, 234 Ala. 
238. 

88i Ark.—H. Rouw Co v American 
Ry Express Co., 291 S W. 1061, 
173 Ark. 84. 

Ill—Nellis V- Grand Trunk Western 
Ry. Co., 220 ULApp. 446. 


Me—Witzler v. Collins, 70 Me. 290, 
35 AmR 327 

Mo—^Boyd V St. Louis Express Co., 
App . 211 S W 702. 

Mont—Wahle v Great Northern R- 
Co, 109 P. 713, 41 Mont. 326. 

Okl —Chicago, R. L & P. Ry Co. 

V. Burke. 198 P. 620, 82 Okl 114. 
SD—Gifford V. Payne, 199 NW 119. 

47 SB 410, certiorari denied Da¬ 
vies V. Gifford, 45 S Ct. 96, 266 

U.S 615. 69 LEd. 469. 

Tex—Gray v. Missouri, BL & T R. 
Co. of Texas, Civ.App., 45 SW.2d 
267—Et Worth & R. G Ry. Co. v. 
Bryson & Bums, Civ App., 195 S. 

W. 1165. 

10 C J. p 360 note 27 [cj. 

Matters not pleaded by plaintiff 

(1) Where a earner sent away and 
had repaired automobile injured in 
shipment, and consignee then refused 
it, proof in consignee’s action should 
have been limited to value of ma¬ 
chine at time of its return after be¬ 
ing repaired, the carnei’s subsequent 
liability as warehouseman not being 
pleaded.—Houston & T. C. Ry. Co. 

V. Iversen, Tex,Civ.App., 196 S.W. 
908. 

(2) In an aclion for injury to 
mules while in transit, evidence that 
the mules were “skinned up” when 
they arrived at their destination was 
inadmissible, where there was no al¬ 
legation m the complaint of any ex¬ 
ternal injury to the mules—^Leddy v. 
Great Northern Ry. Co., 210 P. 354, 
122 Wash. 136. 

Defenses not pleaded 

(1) In an action for damage to a 
shipment of cotton delayed in trans¬ 
portation, the court did not err in 
refusing to permit defendant to 
prove that unusual conditions exist¬ 
ed which made it impossible to pro¬ 

531 


cure cars for more expeditious trans¬ 
portation, where the pleadings raised 
no such issue—^Payne v. Orton, 234 
SW. 469. 150 Ark. 307. 

(2) Where express company sued 
for loss of hog, did not plead the 
defense that the loss was caused by 
the inherent viciousness of propensi¬ 
ties of the hog, defendant had no 
right to show it or claim protection 
from it, unless it appeared in the 
testimony of plaintiff —^Boyd v. St. 
Louis Eicpress Co., Mo.App., 211 S. 

W. 702. 

(3) In shipper's action against car¬ 
rier for loss resulting because car¬ 
rier unauthonzedly permitted pickery 
to recondition cotton, evidence show¬ 
ing that reconditioning process was 
necessary under statute of state mto 
which cotton was shipped Avas inad¬ 
missible where earner did not plead 
facts and statute showing necessity 
for reconditioning —Atchison, T & 
S P. Ry. Co V. Weaver, 47 P2d 10 i, 
173 OkL 156. 

(4) In shipper's action against 
railroad for loss of potatoes defend¬ 
ed on ground that railroad had not 
accepted the shipment in any capac¬ 
ity, evidence was not admissible to 
show that it had accepted the ship¬ 
ment as an intermediate carrier, 
since such evidence would have been 
inconsistent with its defense—Amer¬ 
ican Fruit Growers v. King, 114 S 
E. 861. 122 S C. 69. 

Contzihatory neg^Ugeuca 

In a shipper’s action for the loss 
of sheep through drinking unwhole¬ 
some water in a yard furnished by 
defendant, it was not error to ex¬ 
clude the shipping contract to show 
that the shipper himself undertook 
to unload the sheep and that he was 
guilty of contributory negligence^ no 
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ment of cattle, the admission of evidence on the is¬ 
sue of a waiver of the terms of the shipment con¬ 
tract is error, where such issue was not raised by 
the pleadings. SI So, in the absence of an allegation 
that special damages were incurred, evidence of spe¬ 
cial damages is not admissible.S5 Where plaintiff 
undertakes to specify the acts of negligence on the 
part of the carrier, he will be confined in his proofs 
within the limits of his specification,*^ although it 
has been held that this rule applies only to cases in 
which the action is based on negligence alone, and 
not where the petition alleges facts showmg a con¬ 
tract relationship between plaintiff and the car- 
ner.**^ Where the action is for negligent delay 
causing injury to live stock, and plaintiff pleads de¬ 
lays at certain designated stations, it is error to ad¬ 
mit evidence that the stock was handled roughly 
all along the route.** 

Enlarging scope of pleadings. It has been held 


that the carrier’s evidence may broaden the plead¬ 
ings, so as to permit proof of facts not expressly 
pleaded by plaintiff.*^ It has also been held that, 
where a written contract of shipment is definitely 
established by the evidence, the contract is admis¬ 
sible, although its issuance or contents was not 
pleaded by either party.®® 

(2) Under General Issue or General Denial 

Under the general issue or a general denial a carrier 
may prove matters tending to controvert the case made 
by the plaintifTs pleadings. Evidence of a contract lim¬ 
iting defendant's common-law liability is usually admis¬ 
sible under the general issue; but in code states a gen¬ 
eral denial does not ordinarily authorize the introduction 
of such evidence. 

A carrier sued for loss of, or injury to, property 
transported may, under the general issue, prove 
facts tending to controvert the allegations of the 
declaration or complaint which plaintiff" must es¬ 
tablish to sustain his claim.®! It has also been held 


such defense nor any special contract j 
having: been pleaded—^Byram v 
Payne, 201 P. 401, 58 Utah 536, IS 
A.L.R. 1110. 

Frand 

In action to recover for injury to 
a horse shipped, excluding testimony 
of carrier’s agent showing shipper’s 
fraud in representing value of intra¬ 
state shipment was not enor, where 
fraud was not alleged as defense,— 
Chesapeake & O. Ry. Co. v. Osborne, 
153 S.E 865, 154 Va 477- 

Xixnitation. of liability 

Express receipt, stating value of 
interstate shipment, was held prop¬ 
erly excluded in absence of pleadings 
raising issue of limitation of hahil- 
ity —American Ry. Express Co. v. 
Thompson, Tex.Civ.App., 2 S W.2d 
493. 

Evidence warranted by pleadings 

(1) In shipper’s action against ear¬ 
ner for damages alleged resulting 
because carrier took live stock out 
of two cars and reloaded them m 
three, damages shown hy testimony 
that after slock had been reloaded 
in three cars they had too much 
room and stood so tar apart that 
they did not support each other held 
pertinent to facts alleged —^Fort 
Worth & Denver City Ry. Cp. v. 
Motley. TexCiv.App. 87 SW.2d 551. 
error dismissed. 

(2) In an action against a carrier 
for loss of oil by leakage, defend¬ 
ant’s answer that its failure to de¬ 
liver it was due to the shipper’s 
fault in loading and forwarding it in 
a defective and insecure car and fail¬ 
ing to properly close the outlet valve, 
was held sufficient to let m proof of 
the rusted condition of such valve 
at the time of the loss of a subse¬ 
quent shipment in such car.—Amer¬ 


ican Cotton Oil Co V. Davis, 224 P 
23. 129 Wash. 24. 

(3) Allegations that cotton was in 
sound condition when delivered to 
carrier, and damaged when delivered 
after unusual delay, were held suf¬ 
ficient to admit proof of damages 
caused by long delay, and, under 
Civ.Code art 2754, placing on ear¬ 
ner burden of showing loss was not 
due to its negligence—P Richard 
& Sons V. Director General of Rail¬ 
roads. 107 So. 891, 160 La. 1019. 

(4) Under allegations that live 
stock was not “safely” carried, but 
was injured by defendant’s negli¬ 
gence, evidence as to the quality of 
hay and water furnished by defend¬ 
ant IS within the issues—^Heitman v 
Chicago, M. & St P. Ry. Co, 123 
P. 401, 45 Mont, 406. 

84k Okl—Atchison, T. & S P. Ry. 
Co. V. Lynn & Hudson, 154 P. 657, 
54 Okl. 701. 

85. Tex—^Texas, etc, R. Co v. El- 
lerd, 87 S.W. 362, 38 Tex Civ.App 
596. 

10 C.J. p 365 note 73. 

86L Iowa—Wiedenn v. Chicago & N. 
W. Ry. Co., 237 NW 344, 212 Iowa 
1103 

10 C.J. p 361 note 29. 

Corpus Juxis is cited as authority 
for this rule m New England Fruit 
& Produce Co. v. Hines, 116 A- 243, 
247, 97 Conn. 225. 

87- Iowa—^McCoy v. Wabash Ry 
Co., 231 N.W. 353, 210 Iowa 1075 

88. Tex.—^Lancaster v. Daggett, Civ. 
App.. 272 SW. 340. 

89- La—Her Texada v. Texas & P 
Ry. Co., 133 So 415. 16 La App 
66 . 

Mo.—Cravens v. Hines, App. 218 S 
W. 912. 


Acts of negligence 

Carrier's evidence that in loading 
cattle it failed to install partition 
separating small cattle from large 
heavy cattle was held to enlarge 
shipper’s pleading in action for dam¬ 
ages so as to permit proof of im¬ 
proper loading, although not alleged 
by the shipper—Ker Texada v. Tex¬ 
as & P. Ry. Co, 133 So. 415, 16 La 
App. 66. 

ConditioiL of cattle prior to ffiupment 
In action for damages to a ship¬ 
ment of live stock, evidence as to 
the condition of the cattle prior to 
shipment was not incompetent, not¬ 
withstanding there was no allegation 
in the complaint that the cattle were 
in good condition when received for 
shipment, defendants having raised 
the issue m the answer—Cravens v. 
Hines, Mo App . 218 S W 912 

90. Kan—Abell v. Missouri Pac. R 
Co, 243 P 1031, 1032, 120 Kan 
362, rehearing denied 244 P. 1044, 
120 Kan 563 

“The fact having been thus defi¬ 
nitely established that the shipment 
was made under a wiitten contract, 
the trial should not have proceeded 
upon the theory that such was not 
the case, and, with or without an 
amendment to the defendant’s an¬ 
swer, the writing should have been 
admitted in evidence. . . . The 

practice of trying a claim against 
the earner upon a theory directly 
contrary to the established and ad¬ 
mitted facts, if permitted, would af¬ 
ford a ready means of evading that 
equality of treatment which is re¬ 
quired m both interstate and local 
commerce”—Abell v. Missouri Pac. 
R. Co, supra. 

91- Mich—Oceana Canning Co v 
King, 161 N.W. 895, 195 Mich. 628 
10 C.J. p 366 note 87. 
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that the carrier ordinarily may, under the general 
issue, prove a contract limiting its common-law lia- 
hility,®^ although there is apparent authority to the 
contrary.®^ In those jurisdictions which have 
adopted the code system of pleading, it is always 
competent to prove under the general denial any 
facts which controvert the material allegations of 
the complaint.^^ Thus, under a general denial of 
the negligence charged by plaintiff as causing in¬ 
jury to ammals, defendant may show that the in¬ 
jury was due to the inherent nature of the ani- 
mals.^® So, where the carrier pleads that the act 
of God was the proximate cause of the loss, a 
general denial by plaintiff raises the issue of wheth¬ 
er something else was the sole proximate cause;®® 
but a general denial does not authorize the intro¬ 
duction of evidence not controverting or tending to 
disprove any fact which plaintiff is bound to estab¬ 
lish to sustain his cause of action, as that the goods 
were transported by an independent carrier from an 
intervening point to their destination, where they 
were damaged,®^ that the loss was only partial,®® 
or that plaintiff had released the contract of ship¬ 


ment;®® nor is a defense that the damage to a 
shipment of meat was caused by being packed by 
plaintiff in defective refrigerator cars covered by 
a general denial.^ In an action on a earner’s com¬ 
mon-law liability for the loss of property shipped, 
evidence that the shipment was made under a writ¬ 
ten contract limiting defendant’s common-law lia¬ 
bility is not usually admissible under a general de¬ 
nial,® although some authorities have held that a 
general denial authorizes the admission of such con¬ 
tract® 

d. Variance 

A substantial variance between the pleadings and 
proof precludes recovery. The plaintiff cannot declare 
on one contract and recover on anottier, nor can the 
defendant succeed on a defense not pleaded; but an im¬ 
material variance will be disregarded, and this applies 
to a variance between the notice of claim and the plead¬ 
ing and proof thereof. 

As in other civil actions, any substantial variance 
between the allegations of the pleadings and the evi¬ 
dence IS fatal to recovery.^ Plaintiff cannot set up 
one cause of action and recover on another;® nor 


92. Del —Klaar v. Philadelpliia, etc., 
R. Co, 78 A 1085. 25 Del 274. 

10 C J. p 366 note 88. 

93. Ill.—Louisville & N. R Co. v. 
Cunningham, 88 IllApp. 289 

94. Tex —St Louis Southwestern 
Ry Co. of Texas v. Kerr, Civ.App, 
184 S.W. 1058 

10 C J. p 368 note 4. 

95. Tex.—St Louis Southwestern 
Ry. Co. of Texas v. Kerr, supra. 

96: Ala.—^Louisville & N. R- Co. v. 
Finlay, 170 So 207. 

97. S.C.—Whittle v. Southern R. 
Co.. 70 SE 456. 88 S.a 172, 

98: Tex.—^Houston, etc., R. Co. v. 
Ham, 44 Tex 628. 

99. Tex.—^Houston, etc, R. Co. v- 
Harn, supra. 

1- Mg.—Cudahy Packing Co. v. At¬ 
chison, T. & S. F. Ry. Co, 201 S 
W. 623, 198 MoApp. 520. 

2. Tex.—^Texas & P. Ry. Co. v. Gist. 
Civ App, 53 S W.2d 304 

a Ind—Cleveland, C. C. & St. L. 
R Co V. Hollowell, 88 NE. 680. 
172 Ind. 466—^Baltimore S W. 

Ry. Co. V. Ragsdale. 42 NE 1106. 
14 Ind App 406 

4. Mo.—^Morrow v. Wabash Ry. Co, 
265 SW. 851. 219 MoApp. 62. 

Mont—Wahle v Great Northern R 
Co. 109 P 713. 41 Mont. 326. 

Or—Normile v. Oregon Nav. Co., 69 
P 928. 41 Or 177. 

Tex.—^International & G. N. Ry. Co 
V Reed, Civ.App, 189 S.W. 997. 

10 ax p 361 note 31. 


Ownership of property 

There is a fatal variance between 
a petition alleging injury to cattle 
jointly owned hy the plaintiffs and 
praying for a joint lecovery and 
proof of a separate cause of action 
in favor of each plaintiff—^Interna¬ 
tional & G N. Ry Co V. Reed, Tex. 
Civ.App , 189 S.W. 997 

Time of shipment or delivery 

In assumpsit againsl a carrier for 
loss of goods, evidence of a loss of 
goods shipped or delivered at any 
other time than that alleged in the 
writ constitutes a variance.—Witzler 
V- Collins. 70 Me 290, 35 Am R. 327 

Identity of consignee 

In buyer's action against carrier 
for damage to goods sustained dur¬ 
ing transportation, variance between 
pleadings alleging that the carrier 
had accepted the goods for shipment 
to the buyer and proof that the sell¬ 
er had in fact consigned the ship¬ 
ment to himself for delivery to buy¬ 
er on payment of draft with bill of 
lading attached was fatal —Louis¬ 
ville & Nr R Co V. Sams & CoHas. 
95 So 903. 209 Ala 217. 

Liability as war^onseman 

Plaintiff, having sued defendant on 
its liability as a common carrier, 
cannot recover on its liability as a 
warehouseman.—^Normile v Oregon 
Nav Co, 69 P. 928. 41 Or. 177. 

Liability as private carrier 

Under a complaint charging de¬ 
fendant as a common carrier, no re¬ 
covery can be had on proof of a lia¬ 
bility as a private carrier only.—, 
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Honeyman v. Oregon, etc, R Co., 10 
P 628. 13 Or. 352. 57 Am R 20. 

ISTo variance 

(1) In action for damages to a 
shipment of horses, there was no 
variance between allegations of 
breach of contract to transport hors¬ 
es in properly constructed and main¬ 
tained standard express car and 
proof of uniform live stock contract 
for transportation of other than ordi¬ 
nary live stock—Green v, American 
Ry Express Co., Mo App, 34 S.W. 
2d 1039 

(2) Petition against carrier for 
damage to merchandise, not alleging 
joint ownership of merchandise by 
various plaintiffs, was not at vari¬ 
ance with proof of plaintiffs’ owner¬ 
ship —Atlanta, B. & C. R Co v. 
Kart, 155 SE 375, 42 Ga.App 194 
No failure of proof 

In an action ex delicto against a 
carrier of live stock, there is no 
failure of proof as against motion 
to dismiss where there is sufficient 
evidence to prove breach of duty, 
and no substantial ground of error 
where it appears that the carrier was 
given the benefit of the valid and 
applicable limitations in the ship¬ 
ping contract—Werner v. United 
Stales Railway Administration, 181 
NW. 80, 47 N.D 49. 

5- Ill.—^Nellis V. Grand Trunk West¬ 
ern Ry. Co, 220 IllApp 445. 

Mo—^Morrow v. Wabash Ry Co., 265 

SW. 851, 219 Mo.App. 62 
10 C X p 362 note 33. 

JPlea^incr delay and proving negli^ 
gence 

Where shipper’s complaint for 
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can defendant succeed on a defense not pleaded.® 
Where plaintiff does not allege that defendant was 
a common carrier, no recovery can be had against 
it in that character.^ Either the duty on which de¬ 
fendant’s liability is alleged to be founded or the 
contract out of which its tort arises must be stated, 
and a material variance between the duty or the 
contract as stated and the proof in support thereof 
may be fatal to a recovery;® for, whether the ac¬ 
tion is in form ex contractu or ex delicto, if the 
cause of action as set forth originates in a con¬ 
tract, the contract must be proved as laid ® Where 
plaintiff declares on a common-law or implied con¬ 
tract and proves a special contract inconsistent with 
defendant’s common-law liability, there is a fatal 
variance and, conversely, if a special contract 
is pleaded there can be no recovery on an implied 


13 C.J.S. 

contract.ii So, unless there is some statutory au¬ 
thority to the contrary,!® if a parol contract is 
pleaded, there can be no recovery on proof of a 
written contract.!® Where a declaration is on a 
promise to do several things, and only one is prov¬ 
ed, there is a material variance.!^ If the declara¬ 
tion alleges an unqualified contract to carry, and 
the contract proved is to carry, defendant not being 
answerable for certain risks, there is a variance.!® 
Where a complaint in an action against a carrier 
charges a nondelivery of the goods consigned for 
carriage, no recovery can be had for an injury to 
the goods in transportation.!® 

An immaterial variance will not preclude recov- 
ery,!7 and a variance is not regarded as material if 
the adverse party is not surprised or misled thereby 
to his prejudice.!® Failure to'prove a particular al- 


damagre to shipment is based on un¬ 
reasonable delay in transportation, 
recovery could not be had on ground 
of negligence in failing to heat car 
properly and take necessary precau¬ 
tions against freezing of shipment.— 
Rezsek v. Southern Pac Co., 181 N. 
Y.S 117, 111 Misc. 180 
XTeghgence not specified 

(1) Plaintiff could not recover 
damages caused by rough handling 
of stock shipment ‘where the only 
negligence alleged was earner's de¬ 
lay.—^Baker v. Bush, Mo.App., 194 S 
W 1061. 

(2) The court can only submit to 
jury and plaintiff can only recover 
on special acts of negligence pleaded 
and relied on to support cause of ac¬ 
tion for delay and injury to cattle 
shipment —^Lancaster v. Daggett, 
TexCiv.App, 272 S.W. 340. 

e: Ark.—Kansas City, P. & G. Ry. 
Co V. Pace, 63 SW. 62, 69 Ark. 
256. 

Mont.—-Wahle v. Great Northern R 
Co, 109 P. 713, 41 Mont 326. 

Okl.—Missouri, K. & T. Ry. Co. v 
AYilliamson, 180 P. 961, 75 Okl. 36, 
New contract diverting shipment 
Where the consignee, after the 
goods have reached their original 
destination, orders them diverted to 
another pomt, a new contract of 
transportation is made, which con¬ 
stitutes a variance from the con¬ 
tract alleged in the declaration.— 
Nellis V. Grand Trunk Western Ry. 
Co. 220 IlLApp 445. 

7- N.T.—Bristol v. Rensselaer, etc., 
R Co. 9 Barb. 158. 

8b Mo.—^Ingwerson v Chicago & A 
Ry Co.. 103 S.W. 1143, 205 Mo 
328. 

10 CJ. p 364 notes 55, 56 

9- Mo.—Ingwerson v. Chicago & A. 

Ry Co., supra. 

10 C J. p 364 note 57. 


10. Mo —^Morrow v. Wabash Ry. Co , 
265 SW. 851. 219 Mo App 62. 

10 C J p 362 note 35 
11- Ind—^Jefferson, M & I. R. Co 
V. Worland. 50 Ind 339. 

10 C.J p 362 note 34 

19- Ky.—^Baltimore, etc., R Co v. 
Wood, 114 SW. 734, 130 Ky. 839—1 
Illinois Cent R Co. v. Curry, 106 
S W 294, 127 Ky. 643, 32 Ky.L. 513 

13. Ind—Evansville & T. H R Co 
V. McKinney, 73 NB. 148, 34 Ind 
App 402. 

10 C J. p 362 note 37. 

14. N.T—Weed v Saratoga, etc, R 
Co., 19 Wend. 534. 

15. Pa —Stump V. Hutchinson, 11 
Pa 533. 

10 C J. p 363 note 44. 

18. Ala —Alabama Great Southern 
R- Co. V Grahfelder, 3 So. 432, 83 
Ala. 200—South, etc, R Co. v. 
Wilson, 78 Ala 587. 

Wis—Nudd V. Wells, 11 Wis. 407. 

17- Wis—^Lawrence v. Milwaukee, 
etc, R. Co, 54 N.W. 797, 84 Wis 
427. 

10 C J p 360 note 18. 

Time of issuaiice of hUl of la-diTug 
Declaration on bill of lading, al¬ 
leged to have been issued before 
goods were laden, held not material 
variance with proof of execution aft¬ 
er cars were loaded.—Charles J. 
Webb & Sons v. Central R Co of 
New Jersey, C.CANY., 36 P 2d 702, 
affirming, D.C, Charles J Webb 
Sons Co V. Central R Co. of New 
Jersey, 28 F 2d 392 
Description, of property 

In an action against a carrier for 
failure to comply with a contract 
to carry and deliver a draft, a vari¬ 
ance between the complaint alleging 
that It was signed “John Q. Jack- 
son," and proof that it was signed 
"John Q. Jackson, Agent,” was im- 
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material—^Zeigler v. Wells, 28 CaJ 
263. 

Weight of goods 

In assumpsit against a carnei 
where the declaration alleged that 
plaintiffs delivered to defendant a 
large quantity of wool, namely, seven 
thousand eight hundred and thirty 
pounds, which defendant promised to 
transport, and the proof was of a 
less quantity, there was no variance 
—Deming v. Grand Trunk R. Co., 48 
NH. 455, 2 AmR 267. 

Assignmeiit of claim 

In an action on an assigned claim 
for damages to a shipment of live 
slock through delay in transporta¬ 
tion, variance between the complaint, 

I alleging the shipper assigned the 
claim for valuable consideration to 
I plaintiff, and proof, showing the as- 
siEmmeni was merely for collection, 
and that the shipper retained his 
beneficial interest, held immaterial, 
and not amounting to a failure of 
proof—^Rice v Chicago. M. & St P 
Ry. Co, 197 P. 999, 59 Mont. 570 

Identity of consignee and place of 
destination 

In action for injury to mules while 
in transit, based on defendant's com¬ 
mon-law liability as common carrier, 
fact that bill of lading named an¬ 
other than plaintiff as consignee, and 
a place other than point of delivery 
as destination, did not show a fatal 
variance, and bill of lading, as part 
of named consigrnoe's deposition, was 
admissible for purpose of identifica¬ 
tion.—Atlantic Coast Lme R Co v- 
J S Carroll Mercantile Co., 104 So 
413, 213 Ala 234. 

18. Ala.—Southern Ry. Co. v. North¬ 
western Fruit Exch., 98 So. 382, 
210 Ala. 519 

Floating lis.hility as common car- 
zler and proof of Uahility as 
warehour*»nau 

In consignee’s action for damages 
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legation which is not essential to the cause of action 
is not a material variance.^® So, where negligence 
is alleged in an action based on the carrier’s com¬ 
mon-law liability, failure to prove negligence is not 
a variance, and plaintiff may recover if he proves 
a case under the common-law rule respecting the 
carrier’s hability.-O On the other hand, if plaintiff 
actually proves the allegations of negligence he may 
recover, even if there are circumstances limiting 
the responsibility of the carrier below the common- 
law rule.^^ In an action based on the carrier’s fail¬ 
ure to redeliver all of the cattle consigned to it for 
shipment, and for negligence in permitting cattle 
to escape from stock pens, failure to prove the alle¬ 
gations of negligence does not prfedude recovery 
for failure to redeliver all the cattle shippedL^^ 
Where a complaint is in the code form for injury 
to animals, based on the carrier’s common-law lia¬ 
bility, recovery may be had, on proper proof, for 
breach of the carrier’s contractual obligation at 
common law, or on the bill of lading,^^ ^nd, under 
such a complaint, the fact that the evidence showed 
that the shipment was made under bill of lading 
containing special limitations on the carrier’s lia¬ 
bility did not constitute a variance.^^ The fact that 
the petition in an action for injury to live stock, 
pleading specific injury to specific animals, includ¬ 
ed an itemized statement of the nature and amount 
of damage to each animal would not prevent recov¬ 
ery of the aggregate amoimt claimed under an al¬ 
legation of general damage and, under a peti¬ 
tion charging that contracts of shipment were en¬ 
tered into between plaintiff and defendant, plaintiff 


could recover on proof that contracts were made in 
the name under which it transacted business in cer¬ 
tain territory.2C 

Absolute or alternative contract. When the con¬ 
tract stated is absolute, and the contract proved is 
in the alternative, the variance will be fatal. ^7 On 
the other hand, a declaration alleging an alternative 
contract to deliver to plaintiff, or to a person named 
for plaintiff, is not supported by proof of a con¬ 
tract to deliver to and for such person;^® nor does 
such proof support the allegation of a contract to 
dehver generally for plaintiff, without specifying to 
whom."® 

Description of termini. Where the proof as to 
the termini of the transportation varies materially 
from the all^ations of the declaration in that re¬ 
gard, such variance will be fatal to a recovery;®® 
but a merely nominal variance is harmless.®^ 

Interest as damages may be allowed, it seems, al¬ 
though not asked in the petition.®^ 

Pleading and proof varying from notice of claim. 
A discrepancy of three days in the date of deliv¬ 
ery specified in plaintiff’s notice of claim and the 
date specified in the complaint and established by the 
evidence is not fatal to recovery.®® 

§ 254. Presumptions and Burden of Proof 

a. In general 

b. Right to sue 

c. Delivery to, and acceptance by, car¬ 

rier 


to sldpment after arrival at destina¬ 
tion. variance between declaration 
based on liability as a common car¬ 
rier and proof of liability as a ware¬ 
houseman was not fatal, where con¬ 
signee in opening statement admitted 
that railroad’s liability was that of 
a warehouseman rather than that of 
a common carrier, and where rail¬ 
road’s attorney did not claim sur¬ 
prise or object to admission of evi¬ 
dence on the theory that railroad’s 
liability was that of a warehouse¬ 
man. since in such case court could 
have permitted amendment to decla¬ 
ration—^Thomas Canning Co. v. Pere 
Marquette Ry, Co.. 178 NW. 851, 211 
Mich. 326. 

19. U.S—Charles J. Webb Sons Co 
V. Central R. Co. of New Jersey. 
D.CNY, 28 F.2d 392, affirmed. C 
C.A. 36 P.2d 702. 

Tex.—^Texas Mexican Ry Co v. Ca¬ 
nales. CivApp. 299 SW. 668. 

90u Vt.—Saliba v. New York Cent. 

R. Co.. 140 A. 491, 101 Vt. 66. 
Wyo —Chicago. B & Q R. Co v. 

Tolmaii, 224 P. 671, 31 Wyo. 175. 

10 C J. p 360 note 24, 


21. Vt—Sargent v. Birchard, 43 Vt 
570 

22. Tex—^Texas & N. O. R. Co. v 
Willis. CivAlPP. 94 SW2d 235. 

23L Ala.—Atlantic Coast Line R. Co 
v. J S Carroll Mercantile Co., 104 
So. 413. 213 Ala. 234. 

24. Ala.—Bavis v. Dawkins, 95 So 
188. 209 Ala. 45. 

10 CJ. p 366 note 80 [a] (D- 

25. Tex —^Fort W'orth & Denver 
City Ry. Co v. Motley, CivApp., 
87 SW.2d 551, error dismissed. 

26. Mo.—^American Fruit Growers 
V. St. Louis, B & M Ry Co , App , 
261 SW. 949, certiorari denied St. 
Louis, B. & M H Co v. American 
Fruit Growers, 46 S.Ct. 94, 266 U. 
S €11, 69 LEd. 467. 

27. N Y.—Stone v- Knowlton, 3 
Wend. 374. 

28. Ga.—Atlanta, etc, R. Co v Tex¬ 
as Grate Co., 9 S F 600, 81 Ga. 
602. 

29. Ga.—Atlanta, etc., R. Co. v. Tex¬ 
as Grate Co., supra. 
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3a Ga.—Central R. etc., Co., v. 

Tucker, 4 S.F. 5. 79 Ga. 128 
10 C.J. p 360 note 17. 

31. m:o.—C ash V Wabash R. Co., 81 
Mo App. 109. 

10 C.J. p 360 note 18. 

32. Tex-—Ft. Worth & D. C. Ry. 
Co. v. Greathouse, 17 S.W. 834, 82 
Tex. 104. 

10 C.J. p 365 note 75. 

In South Carolina 

The statute making the carrier lia¬ 
ble for the amount of loss or dam¬ 
age to freight en route, together 
with interest thereof from the date 
of filing the claim until its payment, 
fixes the measure of damages for 
loss m such case, so that the com¬ 
plaint in an action against the car¬ 
rier therefor need not demand in¬ 
terest m order to recover it—Harter 
V. Charleston, etc., R Co. 67 S.F. 
290. 85 S.C 192. 

33. Minn —^Licht v American Ry 
Exp. Co.. 188 N.W, 219, 152 Mmn. 
154. 



§ 254 


CARRIERS 


13 C.J.S, 


d- Condition of goods when delivered to 
carrier 

e- Proper packing, naarking, and loading 

f. Nondelivery by carrier or delivery in 

bad condition 

g. Injury to goods while in possession of 

carrier as such 

h. Exceptions to common-law liability 

L Contractual limitation or extension of 
liability 

j- Negligence in carriage of inanimate 
freight 

k. Negligence in carriage of live stock 

L Damages 

m. Miscellaneous issues 
a. In General 

The burden is on the plaintiff to prove the essential 
elements of his cause of action, and on the defendant to 
prove his defenses. The burden is on the party to prove 
facts peculiarily within his knowledge. 

In an action against a carrier for loss of, or in¬ 
jury to, goods, plaintiff has, of course, the burden 
of proving the essential elements of his cause of ac- 
tion,34 such as the fact that defendant is a common 


carner.35 Where the liability of a carrier has 
come into existence in relation to a shipment, it will 
he presumed that a loss in whole or in part occur¬ 
red while the status of common carrier existed ,36 
and if the loss did not occur during the status of 
common carrier, the burden is on the earner to 
show the change in the relation to the shipment.37 

In general, the burden is on plaintiff to show de¬ 
livery of the goods to the earner, an undertaking, 
express or implied, on the carrier's part to trans¬ 
port them, and nondelivery of the goods, or deliv¬ 
ery in a damaged condition,36 amj until this is es¬ 
tablished, the carrier is not required to offer any 
evidence.^® The earner's general denial of a loss 
in transit casts on plaintiff the burden of estab¬ 
lishing a prima facie case Where, however, 
plaintiff has established a prima facie case, the bur¬ 
den IS on the earner to prove the matters of de¬ 
fense relied on 

Matters within knowledge of party. It is a gen¬ 
eral rule that the burden is on a party to such ac¬ 
tion to prove facts which are peculiarly or exclu¬ 
sively within his knowledge.'*^ 


34. Ala.—^Louisville & N. R. Co. v. 
Hendricks. 171 So. 273. 233 Ala. 
259. 

Conn.—Wew England Emit & Pro¬ 
duce Co. V. Hines, 116 A. 243, 97 
Conn. 225 

Ga.—^Louisville & N". R Co. v. Stew¬ 
art, 100 SB. 22. 24 GaApp. 67. 

Mo.—^InzenUo v. Chicago, H & Q. 
R. Co, 35 S.W.2d 44, 225 Mo.App. 
1213 

N C —Skyland Hosiery Co. v. Ameri¬ 
can Ry. Express Co., 114 SE 323, 
184 N.C. 478 
10 C.J. p 371 note 49. 

35. tJ.S—Citizens' Bank v. Nan¬ 
tucket Steam Boat Co., C.CMass, 
5 P.Cas No.2.730, 2 Story 16 

Cal.—^Ringgold v Haven, 1 Cal. 108. 
Tex—^Missouri Pac. R. Co. v. Doug¬ 
las, 2 Tex.A Civ.Cas. § 28 

3& Okl.—Oklahoma, N. M. & P. Ry. 
Co- V. H. M. S. Drilling Co, 229 
P 420, 100 Okl. 260. 

37- Okl—Oklahoma, N- M. & P Ry. 
Co. V. H M. S. Drilling Co, 229 P. 
420, 100 Okl. 260. 

38L Ala—^Louisville & N. R Co. v. 
Hendricks, 171 So. 273, 233 Ala. 
259. 

39. N.C—Skyland Hosiery Co. v. 
American Ry Express Co., 114 S. 
E 823, 184 N.a 478. 

40l Tex—Gulf, C. & S. P. Ry. Co. v. 
Galbraith, Civ.App., 39 S W 2d 91 

41. Cal —American Frail Distribu¬ 
tors of California v. Hines. 203 P. 
821, 55 CalJlpp. 377. 


Ga.—Southern Ry. Co. v. Bunch, 109 
SE. 523, 27 GaApp. 689. 

Ky.—^Merchants* Transfer Co. v. 
Kiser, 200 S.W, 454, 179 Ky. 324, 
LRA1918C 658. 

La.—Shearing v. Louisiana Ry. & 
Nav. Co., 120 So. 703, 10 La-App. 
478. 

Minn—^De Vita v. Payne, 184 N.W. 
184, 149 Minn 405 

Miss —Spann v. Alabama & V. R. Co, 
74 So, 141, 113 Miss 239. 

Mo—Ford v. Wabash Ry. Co, 300 S 
W. 769, 318 Mo 723, affirming, 

App, 266 S W. 1032 
Pa.—Atlantic Refinmg Co. v. Penn¬ 
sylvania R. Co., 113 A. 570, 270 Pa 
415 

S.C —^Anderson v. Atlantic Coast 
Line R. Co., 161 SB. 533, 163 SC 
350. 

Tex —Gulf, C. & S F. Ry. Co. v. 
Galbraith, Civ.App, 39 S W 2d 91 
—^Davis V. Clement Grain Co., Civ. 
App, 251 SW. 545—^Houston & T 
C R Co V. Parker, Civ App, 138 
SW. 437. 

Wash—Western Machinery Ex¬ 
change V Northern Pac. Ry. Co, 
254 P. 248. 142 Wash. 675. 

Aifiiniative defenses 

“It IS well-settled that, in a case 
such as this, the plamtiil would have 
been entitled to a verdict upon its 
prima facie case, if no evidence had 
been introduced by the defendant, 
and, as the evidence introduced by 
the defendant was in support of an 
affirmative defense set up by it, am 
not merely in demal of the showing 
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made by the plaintiff in its prima 
facie case, we think there is abun¬ 
dant authority to the eftect that, as 
to such affirmative defense, the de¬ 
fendant was confronted with the 
necessity of establishmg it, regard¬ 
less of whether such necessity be 
called burden of proof, burden of 
evidence, or duty to go forward with 
evidence.”—^Vauder Beek v. Chicago 
& N. W Ry. Co, Iowa, 278 N W. 201, 
206. 

Statntoxy rule 

Rule of Civ Code 1910 § 3469, that 
in all cases of bailment after proof 
of loss the burden of proof is on the 
bailee to show proper diligence, is 
applicable to mtra-state shipments 
“loss” meaning injury or damage to' 
goods as well as their destruction or 
disappearance —Allen v Southern 
Ry Co, 126 SB. 722, 33 GaApp 209. 
43. Mo—^Vernon v. American Ry. 

Express Co., App, 222 S W. 913. 

N C —Skyland Hosiery Co v Ameri¬ 
can Ry. Express Co., 114 S E 823, 
184 N C. 478—Bivens Bios v At¬ 
lantic Coast Line R Co, 97 S.EL 
215, 176 NC 414 

Okl—Oklahoma, N M & P. Ry Co. 
V. H M. S. Drilling Co, 229 P. 
420. 100 Okl 260 
Cause of injury 

Burden was on carrier to show 
cause of injury to shipment, where 
facts were peculiarly within knowl¬ 
edge of Its agents—^Rio Grande & E. 
P. Ry Co. V T A Austm & Co, Tex 
Civ App, 12 S W 2d 1070, reversed 
on other grounds, Com.^jupp., 25 S W. 

I 2d 306. 
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b. Right to Sue 

The burden is on the plaintiff to establish his right 
to sue. 

The burden of proof is on plaintiff to show that 
the right of action, if any exists, is in him, as for 
instance that he is the owner of the goods.'*^ While 
the possession of the bill of lading, even by assign¬ 
ment or mere delivery, raises the presumption that 
the one in possession is the “lawful holder,” entitled 
to sue for loss of goods in transit under the Car¬ 
mack amendment, such presumption is not conclu¬ 
sive but may be overcome by evidence that he is 
not the lawful holder of the bill.^^ 

c. Delivery to, and Acceptance by, Carrier 

The plaintiff has the burden of proving delivery of 
the goods to, and acceptance thereof by, the carrier in 
its capacity as a common carrier; but when the plaintiff 
has made a prima facie case on this issue, the burden is 
on the carrier to prove nondelivery, or that it did not 
receive the goods as a common carrier. 

The burden is on plaintiff to show a delivery of 
the goods to, and acceptance thereof by, the car¬ 
rier for transportation,^^ and where plaintiff es¬ 
tablishes a pruna facie case of delivery and ac¬ 
ceptance,^® as by the recitals of a receipt or bill of 
lading issued by the carrier,^^ the burden is on the 
carrier to prove nondelivery to it; and plamtifFs 
prima facie case is not overcome by a notation on 
the bill of lading, “shipper’s load and count.”^® So, 
where an express company accepts a package with 
the shipper’s valuation thereof, and without investi¬ 


gation, and issues a receipt acknowledging that it 
received property of that value, it has the burden 
of showing that the package did not contain articles 
of that value.49 -Proof that goods were delivered 
to a vehicle owned by the carrier, in charge of a 
person pnma facie in the carrier’s employment, 
places on the carrier the burden of proving that the 
inference of ownership and agency relied on by 
plaintiff was wrong.^O Where usage and custom 
is relied on to show a constructive delivery of goods 
to a common carrier for transportation, the burden is 
on the party relying on such custom and usage to es¬ 
tablish it.5i 

Plaintiff has the burden of showing that the goods 
were accepted by defendant in its capacity as a 
common carrier,®^ but delivery to the carrier raises 
a presumption that it received the goods as such, 
and places the burden on the carrier to show that it 
received them as warehouseman only.®^ In an ac¬ 
tion against a carrier for failure to protect freight 
in cars from injury by flood, plaintiff must show 
that the goods were in defendant’s possession either 
as a carrier or as a warehouseman; and where the 
evidence shows that the goods were in plaintiff’s 
possession his case fails.®^ 

Amount delivered. Where the shipper undertakes 
to load and weigh or count the goods when deliv¬ 
ered to the carrier, the burden is on him to show 
the amount delivered to the carrier.®® On the other 
hand, the weight of the goods, stated in the bill of 
lading, being prima facie evidence of the amount 


Ability to piocoxe car in place of de¬ 
fective car 

In action for damagres to shipment 
of strawberries from defective re- 
frigrerator car, carrier could not avoid 
liability on account of shipper's 
knowledgre of defects in car, without 
showing that another car could have 
been procured which would have ma¬ 
terially avoided loss —Seneker v 
Lusk. Mo-App, 190 S.W. 96 

43. Mass —Coleman v. New York, 
etc.. R Co. 102 N-E. 92. 215 Mass. 
45 

10 C J. p 371 notes 54, 55. 

44. Ill—^Farmers' Grain Co. of Dor¬ 
ans V. Illinois Cent. R. Co, 201 Ill. 
App. 261. 

45- Ala.—^Liouisville & N. R Co v. 
Hendricks. 171 So. 273, 233 Ala 
259. 

I*la.—Wilson & Toomer Fertilizer Co 
V. Atlantic Coast Line Ry. Co, 
136 So 332, 102 Fla. 324. 

N C —Skyland Hosiery Co. v. Ameri¬ 
can Ry Express Co, 114 SE 823, 
184 N.C 478. 

^a.—^Reed & Rice Co. v. Wood, 120 
S E 874. 138 Va. 187. 

10 C.J. p 371 note 56. 


Where only a part of the g'oods are 
received by the consignee, plamtifiC 
has the burden of showing that all 
of the goods were delivered to the 
carrier.—^Hines v. Warden, Tex Civ 
App, 229 S.W. 957. 

40. Mo.—^Pirst Nat. Bank v. Mis¬ 
souri Pac. Ry. Co, 278 S.W 1075, 
220 Mo App. 941. 

47- Iowa.—^Blfron, Kushner & Co. v. 
American Ry. Express Co, 193 N. 
W. 539, 195 Iowa 1168. 

Ky.—^Mussellam v. Cincinnati, etc, 
R. Co. 104 SW. 337, 31 Ky L 908 
Mo.—First Nat. Bank v. Missouri 
Paa Ry. Co., 278 SW. 1075, 220 
Mo App. 941, 

Tex—Gulf, C & S. F. Ry Co v. Gal¬ 
braith, Civ App, 39 S.W.2d 91. 

10 C J. p 371 note 59 
Expis-iminfr or Gontradlcting receipt 
The burden is on the earner, after 
plaintiff has made a prima facie 
showing of delivery by introducing a 
receipt issued by the carrier, to ex¬ 
plain or contradict the receipt.—^Bf- 
fron, Kushner & Co v. American Ry 
Express Co, 193 N W. 539, 195 Iowa 
1168. 

48. Mo.—First Nat Bank v. Missou¬ 
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ri Pac. Ry. Co., 278 SW. 1075. 220 
Mo. App. 941- 

49- La —^Raphiel v. American Ry 
Express Co., 120 So. 786, 10 La. 
App. 463 

50. Pa —^Dintenfass v. American 

Railway Express Co, 78 Pa Super. 
395. 

51- Fla—Gulf Coast Transp Co. v. 
Howell, 70 So. 567, 70 Fla 544. 

52- Ala.—^Tallassee Falls Mfg. Co. 
V. Western R Co., 23 So. 139, 117 
Ala 520, 67 Am S R 179 

Tex—^Missouri Pac. R Co. v. Doug¬ 
las, 2 Tex A-Civ.Cas. § 28- 

53L N C —^Berry v. Southern R. Co, 
30 SE 14, 122 NC 1002. 

Corpus Jhris is quoted as author¬ 
ity for this statement, in Walworth 
Bros. V. Guerin, 142 A 613, 614, 49 R. 
I. 329 

54. Mo —^Kingman St. Louis ImpL 
Co. V. Southern R Co., 112 S.W, 
721. 133 Mo.App. 317. 

55- Iowa.—Almon v. Chicago, etc., 
R Co. 144 N.W. 997, 163 Iowa 449. 
N C —Produce Trading Co. v. Nor¬ 
folk Southern R Co., 100 S.E. 316, 
178 NC. 175. 
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received by the carrier, it has the burden of prov¬ 
ing- that it did not receive such amount.56 

d. Gonditioii of Goods When Delivered to Car¬ 
rier 

The burden is on the plaintiff to show that the goods 
were m good condition when delivered to the carrier, 
but when the facts raise a presumption that the goods 
were in good condition when delivered to the carrier, the 
latter has the burden of showing that they were not in 
good condition. If the goods were open to inspection, the 
burden of proving their bad condition when the carrier 
received them is on the carrier. 

The ordinary presumption is that goods trans¬ 
ported by a carrier arrived at destination in the 
same condition in which they were shipped.®^ 
Hence, in an action for injury to the goods, the 
burden is on plaintiff to prove that the property was 
m good condition when delivered to the carrier,®* 
or to show a receipt acknowledging the good con¬ 
dition of the goods at that time,®® or, at least, to 
show that the goods were in a better condition when 
delivered to the carrier than they were on arrival 
at destination.®® 

No presumption exists that the goods were in 
good condition when delivered to the carrier.®^ 
The presumption arises, however, from the fact of 
the receipt of the goods by the carrier without ob¬ 


jection or exception noted in the bill of lading or 
shipping receipt, that as far as the condition was 
apparent on ordinary inspection the goods were in 
good condition.®® Similarly, a carrier’s acceptance 
of extra charges for heating and its issuance of a 
receipt therefor is prima facie evidence that goods 
were in good condition, and m case of damage from 
freezing the burden of proof is on defendant to 
show that It arose from a cause for which it was 
not responsible.®® 

A notation or statement in a bill of lading that 
the goods were received by the carrier in apparent 
good order or condition makes a prima facie case,, 
and the burden is then on the carrier to prove that 
they were not in good condition when received ,®4 
and the same rule has been applied where the bill 
of lading admits that the goods were received in 
good order, except that the contents or condition 
of the contents of the packages were unknown.®® 
On the other hand, it has been held that a mere 
recital in the receipt that the contents and condition 
of the packages were unknown docs not raise a pre¬ 
sumption that they were in good order when re¬ 
ceived by the carrier;®® that no such presumption 
arises from a receipt reciting that the goods were 
m good condition, where they were not open to in- 


56u Tex—Baker v BL Dittlmeer 
Holler Mills CJo., CivJl.pp., 203 S.W. 
79S. 

57- N.J—Kaufberr & Co. v. Penn¬ 
sylvania R. Co, 174 A. 27, 12 NJ. 
Misc 542. 

10 C J p 372 note 72. 

Shipment shown to have -been prop- 
erly loaded while in gfood condition 
presumably remains in that condition 
until the contrary is shown.—Barrett 
V. Northern Pac. Ry. Co., 157 P. 1016, 
29 Idaho 139. 

U.S—^Monnier v. XJ. S., D.C.N.T., 
16 F.2d 812, affirmed, CC.A, 16 
F2d 815. 

Ala—Atlantic Coast lime R. Co v. 
Fnterprise Oil Co, 101 So. 605, 
211 Ala. 676. 

Ark—American Ry. Fxpress Co. v. 
H Rouw Co., 294 S.W- 401, 173 Ark. 
810. 

Ill—Chicago & A. R. Co. v- Benja¬ 
min, 63 Ill 283—^House v. Whee- 
lock, 254 IllApp 149. 

Iowa—^Vander Beek v. Chicago & N. 

W. Ry. Co., 278 N.W. 201. 

Ky.—Chesapeake & O R. Co v. Cole¬ 
man Fruit Co, 294 S.W, 463, 219 
Ky. 794 

La.—^Fowles v. Louisville & N. R 
Co, 132 So. 240, 15 LaApp 421. 
Mo-—^Peycke Bros Commission Co. 
V Lehigh Valley R. Co., App, 224 
S W 71—Cudahy Packing Co. v. 
Atkinson, T. & S F. R. Co, 187 S. 
W. 149, 193 Mo App. 572. i 


N.Y —Annunziato v. New York, N. H. 
& H R. Co., 253 N.Y.S. 626, 142 
Misc. 327. 

Or—^Michellod v. Oregon-Washington 
R. & Nav. Co., 168 P. 620, 86 Or. 
329. 

S.C.— Grratnling Electric Refrigera¬ 
tion V. Southern Ry. Co, 152 S E. 
670, 155 S.a 394. 

Tex.—Cleburne Peanut & Products 
Co. V. Missouri, K- & T. Ry. Co. of 
Texas, Civ App, 184 S.W. 1070, re¬ 
versed on other grounds. Com. 
App., 221 S-W. 270—^Lcon v. Bines, 
Civ App, 223 SW. 239 
Va.—Chesapeake & O. Ry. Co. v. W. 
C. Crenshaw & Co., 137 S.E. 515, 
147 Va. 290. 

10 C J. p 371 note 63. 

Corpus J-Ttris is cited in support of 
this statement in Louisville & N. R. 
Co. V. Hendricks, 171 So. 273, 374, 
233 AJa, 259. 

59- Me.—Groldberg v. New York, N. 
H & H. R. Co., 153 A 812, 130 Me. 
96. 

N J.—McMahon v. American Ry. Ex¬ 
press Co., 141 A. 566, 6 N.J.Misc. 
468, affirmed 144 A 920, 105 NJ. 
Law 494. 

6CK U S —Ohio GaJvanizing & Mfg. 
Co. V. Southern Pac Co., C.CAKy., 
39 F 2d 840, certiorari denied 51 
set. 83, 282 U.S. 879, 75 L,Ed. 776 
Me.—Goldberg v. New York, N H & 
H. R. Co, 153 A 812, 130 Me. 96. 
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61- N.Y.—Smith v. New York Cent. 
R Co, 43 Barb. 225, affirmed 41 
N.Y. 620. 

10 C.J. p 371 note 64. 

62- Iowa—Swiney v. American Ex¬ 
press Co, 115 NW. 212. 

10 C.J. p 371 note 65. 

Corpus Juris is cited as authority 
in Adams Express Co. v. White, 104 
A 110, 111, 132 Md. 626. 

63L Me —^Ross v. Maine Cent R Co , 
96 A 223, 114 Me 287. 

64. Ala—Southern Ry Co v North¬ 
western Fruit Exch., 98 So. 382, 210 
Ala 519. 

Ark—Payne v. Orton, 234 SW. 469. 
150 Ark. 307. 

Ill —Lino V. Northwestern Pac R 
Co , 246 IlLApp. 451, reversed on an¬ 
other ground 163 NE 316, 332 Ill. 
93- 

N.J.—^Jefferson Macaroni Co. v. Penn¬ 
sylvania R Co., 154 A. 188, 9 NJ. 
Misc 405, affirmed 160 A 635, 109 
N.JLaw 266. 

Or —Carroll v. Royal Mail Steam 
Packet Co, 279 P. 861, 130 Or 294 
10 C J. p 372 note 67. 

65- Pa—^Beresin v. Pennsylvania R 
Co, 176 A 774, 116 Pa Super. 291. 

ea HI.—House v. Wheelock, 254 Ill. 
App. 149. 

S c —Gramlmg Electric Refrigera¬ 
tion V. Southern Ry. Co, 152 SE. 
670, 155 S C. 394 
10 C.J p 371 note 66. 
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spection;®*^ and that, where the'shipper loads the 
goods and the carrier merely issues a uniform bill 
of lading without special examination, a formal dec¬ 
laration that the goods were received in apparent 
good order docs not require the carrier to assume 
die burden of showing its freedom from negli¬ 
gence.®* If the damage to goods by water was ap¬ 
parent from exterior inspection on their arrival at 
destination, the carrier's failure to note the condi¬ 
tion when receiving the goods, raises the presump¬ 
tion that the condition did not then exist.®* The 
burden is on the carrier to show that goods open to 
inspection were in bad condition when received by 
it.7® Where there is proof that the goods were 
damaged in transit, the burden is on the carrier to 
show that they were in bad condition at the time 
of shipment.^1 Proof of delivery of goods to a city 
expressman in good condition raises a presumption 
of delivery to the carrier in good condition but 
the rule that proof of delivery of the goods to a 
warehouseman in good condition raises a presump¬ 
tion of delivery to the carrier in good condition, does 
not apply where the goods have been stored with the 
warehouseman for a considerable time before their 
delivery to the carrier.^* The carrier has the bur¬ 
den of proving that properly delivered in a damaged 
condition was not that for which the bill of lading 
was issued.^* 

Where the defense is that the goods reached des¬ 


tination in good condition, it is immaterial whether 
the burden of proving that the goods were in good 
condition when received by the carrier is placed on 
plaintiff or on defendant.^® 

e. Proper Packing, Marking, and Loading 

The burden is on the plaintiff to show that goods 
were properly packed and labeled. 

Plaintiff has the burden of showing that the 
goods were properly packed, marked, and loaded, 
where these duties devolved on him.^® However, 
where the carrier seeks to avoid liability because 
of the shipper’s failure to mark the freight, as re¬ 
quired by the regulations, it has the burden of prov¬ 
ing what portion of the freight was not so mark- 
ed.77 

f. Nondelivery by Carrier or Delivery in Bad 

Condition 

Ordinarily, the burden is on the plaintiff to show 
loss or nondelivery of the goods by the carrier, or a 
failure to deliver them in proper condition, and that the 
loss or injury occurred while they were in the carrier’s 
possession. Where the plaintiff makes a prima facie 
case, the carrier has the burden of accounting for the 
loss or nondelivery. 

The burden ordinarily is on plaintiff to show the 
loss or nondelivery of the goods by the carrier,'^* or 
a failure to deliver them in proper condition,*^* and 
and that the loss or injury occurred while the goods 


a7. Me.—Goldberg v. New York, N 
H. & SL R. Co., 153 A. 812, 130 
Me. 96. 

N.Y.—Orunsten v. New York 
Cent. R Co., 165 N.Y S. 996, 179 
AppDiv. 465. 

G9. Me.—Goldberg v. New York, N. 
H. & H. R. Co., 153 A. 812, 130 Me. 
96. 

70. Ija.—Kelly v. Illinois Cent R 
Co.. 8 LaApp. 413. 

VI. Tex.—Davis v. Clement Grain 
Co., Civ.App., 251 S.W. 545. 

7a. S C.—Willett V. Southern R. Co., 
45 S.E 93, 66 S.C. 477, 479. 

73. Tex.—Hines v. Warden, Civ. 
App, 229 SW. 957. 

74. Lia.—Shearing v. Louisiana Ry. 
& Nav. Co, 120 So. 703, 10 La App. 
478. 

75. Ala.—St. Louis, etc., R. Co. v. 
Musgrove, 45 So. 229, 153 Ala. 274 

70. La—Breazeale v. American Ry. 
Exp. Co., 137 So. 585, 18 La.App 
59—^Fowles v. Louisville &'N. R 
Co., 132 So. 240, 15 La App 421. 
N.Y.—Annunziato v New York, N. 
H. & H. R Co.. 253 N Y.S 626, 142 
Misc. 327. 

Ohio.—St. Louis-San Erancisco Ry 
Co. V. Glow Electric Co., 172 NB. 
425, 35 Ohio App. 291. 


Wis.—^Best V. Great Northern R. Co, 
150 NW. 484. 159 Wis. 429. 

Sxtent of baxdeiL 

Plaintiff introducing evidence of 
proper loading by shipper was not 
required to prove compliance with 
tariff regulations as to loading and 
bracing —St. Louis-San Francisco 
Ry Co V. Glow Electric Co., 172 N,B- 
425, 35 Ohio App. 291. 

77- Pa—Grammes v. Central R. Co. 
of New Jersey, 112 A. 532. 269 Pa. 
466. 

78. Mich.—Dwmnell v. Duluth, S. 
S. & A- Ry. Co. 218 N.W. 649, 242 
Mich. 357. 

Neb —Nye-Schneidei^Fowler Co. v 
Chicago & N. W. Ry. Co, 182 N 
W. 967, 106 Neb. 149 
N.Y —^Turkel v. American Ry. Ex¬ 
press Co., 188 NY.S. 207. 

10 C.J. p 372 note 75. 

Corpus JTiiris is cited as authority 
for this statement in: 

U S —Julius Klugman's Sons v. 
Oceanic Steam Nav. Co, D.C N.Y., 
42 F2d 461, 462. 

N.C.—Skyland Hosiery Co. v Ameri¬ 
can Ry Express Co, 114 SE 823. 
824. 184 N.C. 478. 

l^oss in weight of coal 

In an action for loss of coal dui^ 

539 


ing transportation, plaintiff had the 
burden of provmg that there was an 
actual loss of coal, notwithstanding 
loss in weight of coal during trans¬ 
portation. which might have been due 
to evaporation of moisture.—^Davis v. 
Zimmem, 99 So. 307. 211 Ala 63. 

Pacts pecniiariy within knowledge 
of p1s*1ntlff 

Where a shipment of currency and 
coins was delivered to the carrier in 
a sealed sack, and the sack with the 
seal on it was delivered by the car¬ 
rier to the consignee, who opened it 
out of the presence of any agent of 
the carrier, and claimed that the cur¬ 
rency had been abstracted therefrom, 
the burden of i>roof on the issue as 
to whether the currency was deliv¬ 
ered by the carrier to the consignee 
was on the consignee, since it was 
a fact peculiarly within his knowl¬ 
edge.—Skyland Hosiery Co. v. Amer¬ 
ican Ry. Express Co., 114 SE. 823, 
1S4 N.C 478. 

79- Ala.—Atlantic Coast Line R. Co, 

V. Enterprise Oil Co., 101 So 605. 

211 Ala. 676. 

10 C J p 372 note 75. 

Cozpns JTnxis is cited in Skyland 
Hosiery Co v. American Ry. Express 
Co. 114 S.B. 823, 184 NC. 478. as 
authority for the rule there staled. 
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were in the carrier's possession, it being insufficient 
to show a state of facts as consistent with the oc¬ 
currence of the loss after delivery by the carrier as 
before-S^ It has been held that, when plaintiff has 
established a prima facie case by showing delivery 
of the goods to the carrier, the latter has the bur¬ 
den of proving that they were not lost while in its 
possession.^! Proof that the injury occurred in 
transit may be made directly, or by means of the 
presumption arising from the fact that the goods 
were delivered by the carrier in a bad condition,^^ 
and such presumption continues throughout the 
trial but no such presumption arises where the 
shipment was twice broken, and its condition on 
reshipment was not shown.^^ Where plaintiff 
makes a prima facie case by showing delivery of 
the goods to the earner and a loss thereof or fail¬ 
ure to deliver,S5 or shows prima facie an unreason¬ 
able delay in making delivery of goods or live 
stock, resulting in loss or injury,^® the burden then 
devolves on the carrier to excuse or account for the 
loss, nondelivery, or delay. So, where it is shown 
that goods were received by the carrier in good con¬ 
dition and delivered by it in bad condition, the bur¬ 
den is on the carrier to show that the injury did not 
occur while it had possession thereof,®^ or that the 
injury was due to some excepted cause, as stated in¬ 
fra this section subdivision h. The rule that proof 
of delivery to a railroad company of an interstate 


consignment in good condition and of its receipt in 
bad condition is a sufficient prima facie showing to 
establish the carrier’s liability is not affected by the 
Carmack amendment.^® 

Slight evidence of nondelivery, however, is suffi¬ 
cient to throw the burden on the carrier of account¬ 
ing for the goods.®® 

It has been held in some cases that, on proof of 
delivery to the carrier, the burden is on the carrier 
to establish that it delivered the goods to the con¬ 
signee,®® and that, on proof that the carrier received 
the goods in good condition, the burden then rests 
on it to show delivery m the same condition to the 
consignee.®!- 

g. Injury to Goods While in Possession of Car¬ 
rier as Such 

The burden is on the plaintiff to prove that the dam¬ 
age occurred while the goods were in possession of the 
earner, and before its liability had terminated, although 
some authorities have held that proof that the goods 
were received by the carrier in good condition, and sub¬ 
sequently damaged, casts on the carrier the burden of 
proving that the carriage of the goods had terminated 
prior to the damage. 

In an action for damage to the goods, it is for 
plaintiff to prove that the damage occurred while 
the goods were in the possession of the earner as 
such, and not after its liability as carrier had termi- 


BOl Ark—American Ry. Express Co 
V H Rouw Co.. 294 SW. 401, 173 
Ark SIO 

NY—Silverman v. Cleveland, C., C. 

& St L. Ry. Co., 157 NTS. 876. 
SC—^Nimmer v, Northwestern R. 

Co, 107 SB 479, 116 S.C. 190. 

10 G.J p 372 note 76. 

Corpus Juris is cited in support of 
this rule m Julius Klugman’s Sons 
V. Oceanic Steam Nav. Co.. D.C.N. 
T.. 42 F.2d 461. 

81. NT.—Pereira v. American Ry. 
Express Co. 202 N.T.S. 789, 207 
App.I>iv. 692. 

Xu the city court of Niagara Palls 
it was held that a shipper, suing for 
value of goods lost in transit, has 
burden of showing who had custody 
of goods at time when portion there¬ 
of was stolen.—Wallens v. New York 
Cent. & H R R Co. 166 N.TS. 1083 

82. SC—Nimmer v. Northwestern 
R Co, 107 S.E 479. 116 SC. 190. 

Presumptiou based on another pre- 
suiuptiou 

Where consignee of plate glass ac¬ 
cepted it as in good ordei, but when 
it was operated some months later 
it was found broken, recovery 
against the earner cannot be based 
on the presumption that the glass j 
was broken when delivered, and the I 


further presumption that the termin¬ 
al carrier caused the breakage, for 
that would be basing presumption on 
presumption.—Nimmer v. Northwest¬ 
ern R. Co., 107 SE 479, 116 SC 190. 

83. S C —^Huggins v. Atlantic Coast 
Line R. Co., 119 SE. 908, 126 SC 
327 

84i. S.C.—Gramling Electric Re¬ 
frigeration V. Southern Ry Co., 152 
S E. 670. 155 S C. 394 
85. Ill—Shellabarger Elevator Co v. 

Illinois Cent. R Co., 212 IllApp 1 
Ind—Chicago, R I & P. Ry Co v 
Stouffer, 111 NE. 809, 61 Ind.App 
190 

La —^Raphiel v. American Ry Ex¬ 
press Co., 120 So 786, 10 La.App 
463 

Mass.—Northern Industrial Chemical 
Co. V. Davis, 144 N.B 64, 249 

Mass 246. 

N C —^Acme Mfg Co. v. Tucker & 
Nobles, 111 SE. 525, 183 NC. 303 
Tenn—Nashville, C & St. L. Ry. Co 
v. Sparkman, Petty & Jameson, 8 
Tenn App 683. 

10 C J. p 372 note 78 

Corpus Juris is quoted in Armour 
Gram Co. v Davis, 233 IllApp 1, 5 

88. Ky.—Chesapeake & O R Co. v 
Coleman Fruit Co, 294 S.W 463, 
219 Ky. 794. 

Mo—Johnson v. Missouri Pac. R 
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Co., 249 SW 65.S. 211 Mo App. 564 
—Vernon v. American Ry. Express 
Co , App , 222 S W 913 
N C.—^Bivens Bros v Atlantic Coast 
Line R. Co. 97 SE 215, 176 NG 
414 

Pa—^Free Bros Co v. Baltimore & O. 

R. Co, 146 A. 98, 296 Pa 441. 

Tex—Galveston, H & S A. Ry Co 
V. Buck, Civ App, 230 S W. 891— 
Ft. Worth & R G Ry. Co v. Hasse, 
Civ App . 226 S W 448 

87- Miss—Spann v Alabama & V. 
R. Co. 74 So 141, 113 Miss. 239 

SSL Mo—Collins v. Denver, etc, R. 
Co, 167 S.W. 1178, 181 Mo App 213 

89. Ill —Shellabarger Elevator Co 
V. Illinois Cent. R. Co.. 212 Ill 
App. 1. 

10 C J p 372 note 77. 

Corpus Juris is quoted in Armour 
Gram Co v. Davis, 233 IllApp 1, 5, 
and cited in Grover v. Hines, 213 P. 
250, 253, 66 Mont. 230 

90. Mo.—Wheeler v St Louis, etc, 
R CD, 3 Mo.App 358 

N C —^Dunie v Atlantic Coast Line 
R Co, 77 SE. 756. 161 NC 520. 

91- Md —Orem Fruit, etc, Co. v. 
Northern Central R. Co, 66 A. 436, 
106 Md. 1, 124 Am SB. 462 
N C —^Meredith v Seaboard Air Line 
R Co. 50 SE 1, 137 NC 478. 
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nated.®" However, it has been held that on proof 
that the goods were received by the carrier m good 
condition, and subsequently damaged, -the earner 
has the burden of proving that the transit of the 
goods had terminated prior to the damage 

h. Exceptions to Oomnion-Law Liability 

The burden is on the carrier to show that the loss or 
injury to goods tn its possession was due to a cause 
within the exceptions to its common-law liability. 


Where loss of, or injury to, goods while in the 
carrier’s possession is shown, as by proof that the 
goods were received by the carrier in good condi¬ 
tion and delivered by it in bad condition, a prima 
facie case is made out against it, and the burden 
IS then on the carrier to show that such loss or in¬ 
jury was proximately due to a cause within the ex¬ 
ceptions to its common-law liability as insurer,®^ 
or was due to a cause against which it had reheved 


92. Ala—Louisville & N R Co v 
John W O’Neill Co, 85 So. 482, 204 
Ala 154. 

1 ^ 0 —Niedt V. American Ry. Rxpress 
Co, App, 6 SW2d 973 
10 CJ. P 372 note 80. 

93. Ark.—St. Louis, I M. & S. Ry. 
Co. V. Cunningham Commission Co., 
188 SW. 1177, 125 Ark. 577. 

10 C.J. P 373 note 81. 

94. US —Galveston, BC & S. A R 
Co. V Wallace, Tex, 32 S Ct. 205, 
223 US 491, 56 LEd 516—^Lehigh 
Valley R Co v State of Russia, 
CCANY, 21 F2d 396, certiorari 
denied 48 S Ct 159, 275 US. 571, 
72 LEd 432—Chicago & E I R 
Co V Collins Produce Co, HI, 235 
P 857, 149 C.CA. 169, affirmed 39 
set. 189, 249 U.S. 186, 63 LEd. 
552 

Ark—^Payne v. Orton, 234 S W. 469, 
150 Ark 307. 

Ky—^Merchants* Transfer Co. v. Kis¬ 
er, 200 S W. 454, 179 Ky. 324, L 
RA1918C, 658 

La.—Alexander v. Texas & P. Ry. 

Co, 129 So 419, 14 La App 245 
Minn—^De Vita v. Payne, 184 N.W. 
184, 149 Minn. 405 

Miss—^Baltimore & O R. Co. v. Johl 
& Bergman, 177 So. 778—Spann v 
Alabama & V, R Co., 74 So, 141, 
113 Miss 239. 

Mo—^Hurley v. Illinois Cent R Co, 
282 SW. 97. 221 Mo App 478— 
Cudahy Packing Co v. Atchison, T 
& S P. R Co. 187 SW. 149, 193 
Mo App 572. 

NC—^Morris v. American Ry. Ex¬ 
press Co. no SE 855, 183 N.C. 
144—^Perry v. Seaboard Air Line 
R. Co. 88 SE. 156, 171 N.C. 158, 
LRA1916E 478 

Pa.—^Dreibelbis & Co. v. Philadelphia 
& Reading R Co, 28 PaDist. 488 
Tex—Gulf, C & S F. Ry. Co v. Gal¬ 
braith. Civ App. 39 S.W.2d 91— 
Kansas City, M. & O Ry. Co. v. 
Cauble, Civ App, 286 SW. 478 
Vt—^Haglin-Stabr Co v Montpelier 
& W R Co. 102 A. 940, 92 Vt 258 
10 CJ p 373 note 95. 

Corpus Juris has been quoted or 
cited as authority for this rule 
La—Anderson. Clayton &. Co v. Ya¬ 
zoo & M V R Co, 141 So. 453, 
455. 174 La 762 

Neb.—H Nelson & Co. v Chicago 
& N W. Ry Co, 167 N W. 574. 575. 
102 Neb. 439. 


Okl —St. Louis-San Francisco Ry 
Co. V. Bengal Lumber Co, 292 P. 
52, 54. 145 Okl 124 

Tenn—^Tennessee Ry Co v Riddle 
Coal Co., 1 Tenn App 129, 133. 

Act of God m general 
Where a pnma facie case is made 
out by plaintiff the burden is on the 
carrier to prove that the loss or in¬ 
jury was due to the act of God if it 
relies on such defense. 

Mo—Ford V. Wabash Ry. Co.. 300 
SW 769. 318 Mo. 723. affirming, 
App, 266 S W. 1032—Sullivan v 
American Ry. Express Co, 245 S 
W 375, 211 Mo App. 123—Singer v. 
American Express Co, 219 S W. 
662, 203 Mo App. 158. certiorari de¬ 
nied 41 S Ct. 8, 254 U S 632. 65 L 
Ed 448 

Neh—N H. Nelson & Co v. Chicago 
& N W. Ry. Co, 167 NW. 574, 102 
Neb 439 

Tex—^Mistrot-Calahan Co v Mis¬ 
souri, K & T Ry Co. of Texas, 
CivJ^pp. 209 S.W 775. 

Plood 

(1) Carrier had burden of proving 
that damage to seed m transit from 
flood was caused by act of God — 
Feld V. Columbus & G. Ry. Co., 121 
So. 272, 153 Miss. 601 

(2) Carrier has the burden of 
proof on its defense that damage to 
freight was caused by an unprece¬ 
dented flood.—St Louis Southwest¬ 
ern Ry Co. of Texas v, Hughston 
Gram Co , Tex Civ App, 186 S W- 429 
Inherent nature or defects 

(1) When goods are received by 
the carrier m good condition and 
delivered by it in bad condition, it 
has the burden of proving the de¬ 
fense that the injury was due to the 
inherent nature of, or defects in, the 
goods 

La.—Anderson, Clayton & Co. v. -Ya¬ 
zoo & M. V. R Co, 141 So 453, 174 
La. 762 

Mo.—Singer v American Express Co, 
219 SW 662, 203 Mo App 158, cer¬ 
tiorari denied 41 S.Ct 8, 254 US 
632, 65 L Ed 448 

Tex.—Mislrot-Calahan Co. v Mis¬ 
souri, K & T Ry Co of Texas, 
Civ App. 209 SW 775 
Va —Chesapeake & O. Ry Co. v. W 
C Crenshaw & Co., 137 S.E. 515, 
147 Va 290 

(2) Gamer sued for damage to 
perishable goods has burden to show 
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that goods possessed inherent de¬ 
fects—Southern Ry. Co v. Bateman 
Fruit Exchange. 162 S E 112, 173 
Ga. 826, answers conformed to 163 
SE 219, 44 Ga-App. 802. 

(3) Carrier must show that loss of 
animal was due to its inherent vice 
or nature.—Sullivan v. American Ry 
Express Co., 245 S.W 375, 211 Mo. 
App 123—^Burgher v. Wabash Ry. 
Co., Mo App., 217 S W. 854—^Boyd V- 
St. Louis Express Co., Mo App., 211 
S.W. 702 

(4) To relieve a carrier, not own¬ 
ing, furnishing, or supervising the 
loading of a car of oil, nor examin¬ 
ing it for latent defects, from its 
common-law liability for safe deliv¬ 
ery of the contents, the burden is on 
it to prove such defect and the rea¬ 
son therefor—American Cotton Oil 
Co. V. Davis, 224 P. 23, 129 Wash. 
24 

Natural evaporatioiL 

Carrier sued for shortage in ship¬ 
ment of coal has burden of proving 
defense that shortage was caused 
by natural evaporation.—Smith v. 
Louisville & N. R. Co., 209 N.W. 
465, 202 Iowa 292. 

Acts or negligence of shipper in gen¬ 
eral. 

(1) The burden is on the carrier 
to show that the injury was due to 
the fault of the shipper. 

Minn—^Levine v. Duluth & 1 R Co., 
214 N.W 17, 171 Minn. 205 
Mo—Missouri Cobalt Co. v Missouri 
Pac R. Co., App, 255 SW. 970— 
Sullivan V. American Ry. Express 
Co. 245 SW 375, 211 Mo App. 123 
Ohio—St Louis-Saii Francisco By. 
Co. V. Glow Ekctric Co., 172 NE 
425, 35 Ohio App 291 
Tex—^International & G N. Ry Co. 
V Ash, Civ.App., 204 S.W. 668. dis¬ 
missed for want of lurisdiclion— 
Houston, etc. R Co v. Parker, 
Civ App., 138 S.W 437. 

(2) Carrier, sued for damage to 
iced car of eggs, resulting from de¬ 
lay in transportation, had burden of 
showing that shipper was negligent 
in not billing car more promptly — 
Chicago, R L & G Ry. Co v Abdou, 
Tex Civ.App., 1 S W.2d 493, error dis¬ 
missed 

XuLproper paddbng, loading, or pzep« 
aratlon for shipiaraLt 
(1) The burden rests on a carrier 
to establish its defense that the loss 
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itself from liability in the shipping contract, as 
shown infra subdivision i, of this section, the pre¬ 
sumption being that the loss or injury resulted from 
some cause other than one which would exempt the 
carrier from liability ,95 and this rule is not affected 
by the Carmack amendment relating to the liability 
of interstate carriers.®® So, where loss of the goods 
is conceded, the burden is on the carrier to show 
that such loss was due to some cause for which, as 
carrier, it was not legally liable.®'^ The question 
as to the burden of proving negligence on the part 
of the carrier, where plaintiff's prima facie case 
has been met by proof that the loss or injury came 
withm a contractually excepted cause is discussed 
infra subdivision i of this section. 

L Contractual T.iinitation or Extension of Lia¬ 
bility 

(1) Limitations in general 

(2) Value of property; rates based on 

value 

(3) Notice of claim and time for bring¬ 

ing suit 

(1) Limitations in General 

(a) General rules 


(b) Reasonableness of stipulations 

(c) Consideration 

(d) Shipper’s knowledge of, and assent 

to, hmitations 

(a) General Rules 

The burden is on a carrier setting up a contract 
limiting its liability to prove the existence of a valid 
contract and to show that the loss or injury was due 
to a cause excepted therein; but, where this proof is 
made, the shipper, to avoid its effect, must show that 
the contract is invalid. The burden is on the carrier 
to prove a custom relieving it from liability. 

No presumptions will be indulged in in favor of 
exemptions from common-law liability.®® On the 
other hand, in the absence of proof to the contrary, 
it is a general rule that the liability of a carrier will 
be presumed to be its common-law liability, and any 
party attempting to show a greater or a less liabili¬ 
ty must assume the burden of proving the contract 
by which the common-law liability was affected,®® 
nor is this rule affected by the fact that it is shown 
that the carrier was accustomed always to give to 
shippers a receipt limiting its common-law liabili¬ 
ty but it has been held that, where a live stock 
shipment is controlled by federal statutes and the 
regulations fixed by the interstate commerce com- 


to goods was due to improper loading 
or packing. 

Ala —Atlantic Coast Line Ry. v. 
Enterprise Cotton Oil Co, 74 So. 
232. 199 Ala 57. 

Ky.—^Louisville & N". R Co. v, Hen¬ 
sley. 35 S,W.2d 279. 237 Ky. 224, 
Tenn.—^Tennessee Ry. Co. v. Riddle 
Coal Co, 1 TennApp. 129. 

Wash.—Wilson & Co. v. Hmes. 213 
P. 5. 123 Wash. 643. 

(2) Railroad had burden of proof 
of affirmative defense that damage to 
crane was due to manner of prepara¬ 
tion for shipment.—Western Machin¬ 
ery Exchange v. Northern Pac. Ry. 
Co, 254 P. 248. 142 Wash. 675. 

(3) Burden is on earner of live 
stock to show that injury thereto 
was due to the fault of the shipper 
or his agent in overloading the car in 
which the stock was transported.— 
Davis v. Sullivan & Opry, Tex.Com 
App.. 258 S W. 157, affirming. Civ 
App., 242 SW. 764—Fort Worth & 
Denver City Ry. Co. v. Motley. Tex 
Civ App, 87 S.W.2d 551, error dis¬ 
missed—^Massey v. Texas & P. Ry. 
Co,. Tex.CivApp, 200 SW. 409. 

SeLection. of vehiide 

If the earner relies on an act of 
the shipper m selecting vehicles for 
the transportation of the goods as 
excusing the carrier’s liability with 
reference thereto, the burden of 
showing knowledge on the part of 
the shipper as to the defects in the 
vehicle, or that they were plainly 


apparent or visible, is on the car¬ 
rier—^Harris v. Northern Indiana R 
Co.. 20 N.Y. 232 

Under the civil code of XoniofAiiav 
applicable to intra-state shipments, 
the carrier must prove that the loss 
or damage was caused by an acci¬ 
dental and uncontrollable event, con¬ 
strued by the courts as meanmg a 
fortuitous or irresistible force—De¬ 
jean V. Louisiana Western R. Co., 
118 So, 822. 167 La 111—National 
Rice Milling Co v. New Orleans & 
N. E. R. Co. 61 So. 708, 132 La 615 
—Noel Bros. v. Texas & P. Ry. Co, 
133'So. 830. 16 La App. 622—Shearing 
V. Louisiana Ry. & Nav. Co, 120 So. 
703, 10 LaApp. 478—^Japhet & Co. v. 
Southern Rv. Co, 8 La App. 706— 
Griggs V. Tremont & Gulf Ry. Co, 
8 La App. 601. 

95. Neb —Eckman Chemical Co. v. 
Chicago & N. W. Ry. Co, 185 N.W. 
444. 107 Neb. 268—Nye-Schneider- 
Fowler Co v. Chicago & N W Ry 
Co, 182 NW. 967, 106 Neb. 149 

Sxtent of presumption 

Where goods are shipped in good 
condition and arxive at destination 
in a damaged condition, a party re¬ 
lying on the presumption that the 
damage resulted from some cause 
other than one that would exempt 
the carrier from liability has a right 
to rest secure until prima facie evi¬ 
dence has been adduced by the op¬ 
posite party, but the presumption 
should never be placed m the scales 
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to be weighed as evidence—^Eckman 
Chemical Co. v. Chicago & N. W Ry 
Co.. 185 NW. 444 107 Neb. 268. 

96. Vt—Haglin-Stahr Co. v. Mont¬ 
pelier & W. R. R. Co., 102 A 940, 
92 Vt. 258. 

The Carmack a-menA-nrient which in¬ 
validates the provisions of any state 
law nullifying contracts limiting a 
earner’s liability for loss or dam¬ 
age to the agreed value, and which 
makes no provision as to evidence, 
does not invalidate a state law ex¬ 
pressly placing the burden of proof 
on the carrier to show that loSs or 
injury occurred by reason of an ex¬ 
cepted cause.—^National Rice Mill Co 
V. New Orleans, etc., R. Co., 61 So. 
708. 132 La 615, Ann.Cas 1914D 1099. 
97- Ala—^Davis v. Zimmem, 99 So. 
307. 211 Ala 63. 

98. N J —^Russell v. Erie R Co. 59 
A- 150, 70 NJLaw 808, 67 L.RA 
433. 1 Ann.Cas. 672. 

99- NJ.—^Russel v. Erie R. Co, 
supra 

10 CJ p 110 note 1, p 375 note 2. 

Corpus Juris has been cited and 
quoted. 

N C —^M V Moore & Co. v Southern 
Ry. Co., Ill SE. 166. 167, 183 N. 
C. 213. 

Tena—^Tennessee Railway Co. v Rid¬ 
dle Coal Co. 1 Ttnn-App. 129. 133 
1- N-T—^London, etc., P Ins. Co v 
Rome, etc, R. Co. 23 NYS 231, 
68 Hun 598. affirmed 39 NE. 79, 
144 N Y. 200, 43 Am S.R. 752. 
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mission, and the extent of the carrier’s liability de¬ 
pends on the rate paid, there is no presumption that 
the carrier assumed the common-law liability, and 
the burden is on plaintiff to prove that he accepted 
the schedule rate therefor.^ In accordance with 
the general rule stated above, where the loss of, or 
injury to, property in the carrier’s possession is 
shown, and the carrier relies as a defense on a con¬ 
tract relieving it from liability for certain excepted 
causes, the burden is on it to prove the existence of 
the contract,^ and to show that the loss or injury 
complained of was due to a cause within the ex¬ 
ceptions.^ The burden also rests on the carrier to 
show such facts as will establish the validity of the 
contract,® as that the limitations in the contract are 
reasonable and supported by a sufficient considera¬ 
tion, as stated infra subdivisions (b), (c) of this 
section. On the other hand, when the carrier has 
shown that the loss or injury was within the con¬ 
tract exceptions, if the shipper seeks to avoid its 
effect, the burden is on him to show facts which 
invalidate the contract,® as that the contract was 
unfair and was imposed on him m such a way that 
he could not read or understand it.^ 

Stipulations in a contract limiting the carrier’s 
liabilit}^ being generally matters of defense, it is not 
necessary that plaintiff produce the contract in 


makmg out his case;® but, where it appears from 
plaintiffs evidence that a written contract of ship¬ 
ment was entered into, and the carrier asserts a 
written contract containing limitations on its liabil¬ 
ity, It IS incumbent on plaintiff to introduce the en¬ 
tire contract in evidence, and, if defendant introduc¬ 
es evidence as to the application of any provision 
therein precluding recovery, plaintiff must show 
why the provision relied on by the carrier did not 
control.® 

It has been held that, where cotton was placed 
on a compress platform, and bills of lading were is¬ 
sued therefor, the inference is that the cotton was 
placed there for immediate transportation, and 
hence was on defendant’s through route, so as not 
to fall within a clause of the bill of lading absolv¬ 
ing a earner from hability for loss or injury not 
occurring on its own road, or its portion of the 
through routc.i® 

Special custom. If the carrier relies on a special 
custom to relieve it from liability, the burden is on 
It to establish such custom.^^ 

(b) Reasonableness of Stipulations 

The burden is on the carrier to show that the stipu¬ 
lations limiting its liability are reasonable, except where 
they have been approved by the interstate commerce 
commission. 


2. Iowa—^Tuller v. Chicagro, K. I. & 

P Ry. Co., 168 N.W. 301, 186 

Iowa 1070. 

3. NJ—Reich V. McGill, 196 A. 651. 
119 N J Law 358. 

Tex—^Panhandle & S. P. Ry. Co. v. 

Lockhart, Civ.App., 277 S.W. 230. 
Va.—Chesapeake & O. Ry. Co of In¬ 
diana V. National Bank of Com¬ 
merce of Norfolk, 95 S E. 454, 122 
Va. 471, certiorari denied 38 S Ct. 
582, 247 U.S. 519, 62 L Ed. 1246. 

10 C J p 374 note 1. 

4. US —Calhster v. U. S. Shipping 
Board Merchant Fleet Corporation, 
DC.N.T., 21 P.2d 447, affirmed, C 
C A., Callister v. U. S Shipping 
Emergency Fleet Corporation, 30 
F2d 1008. 

Ala—^Davis v. Zimiinem, 99 So. 307, 
211 Ala 63. 

La—Alexander v. Texas & P. Ry. 
Co., 129 So 419, 14 La.App. 245— 
John Bonuia & Co v. Texas & N. 
O. R Co., 126 So 593, 14 LaApp. 
351, rehearing denied 128 So. 68, 
14 LaApp. 351, certiorari denied 
Texas & N O. R. Co. v. John Bon- 
ura & Co, 51 S.Ct. 80, 282 U S. 875, 
75 L Ed. 773—Joseph Chalona Co 
V. American Ry. Express Co., 123 
So. 147, 11 LaApp. 18. 

Tex—Gulf, C & S F Ry. Co. v. 

Galbraith, Civ.App., 39 S.W 2d 91. 
10 C J. p 375 note 10. 

Corpus Juris is cited m support of 


this rule in Chesapeake & O. Ry. Co 
of Indiana v. National Bank of Com¬ 
merce of Norfolk. 95 S E. 454,* 462, 
122 Va. 471, certiorari denied 38 S 
Ct. 582, 247 U.S. 519, 62 L.Ed 1246. 
l^oss while property is in. consignee’s 
hands 

Where express company exacted 
release for damage to goods accepted 
for delivery, subject to inspection, 
while in hands of consignee, it had 
the burden of proving that the dam¬ 
age occurred while the goods were 
in the consignee's hands —^Lichten¬ 
stein V. Wells Fargo & Co. Express, 
174 N.Y.S. 191, 106 Misc. 143. 

Strikes 

Although a bill of lading provided 
that the carrier should not be lia¬ 
ble for loss caused by strikes, to 
make out a pnma facie case the 
shipper is only required to show de¬ 
livery to the carrier and failure to 
deliver at destination, and the bur¬ 
den of showing the facts necessary 
to exempt it from liability is on the 
carrier.—American Fruit Distributors 
of California v. Hines, 203 P. 821, 
55 Cal-App 377. 

Act or fault of shipper 

Where the carrier asserted as a 
defense that the loss occurred by 
reason of the act or fault of the 
shipper, within a provision of the 
bill of lading exempting the carrier 
from liability for such loss, the bur-1 
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den is on the carrier to show that 
the loss was vnlhin the exception.— 
Atlantic Refining Co v. Pennsylvania 
R Co.. 113 A- 570. 270 Pa 415. 

5- S.C—^Anderson v. Atlantic Coast 
Line R. Co. 161 S.E. 523, 163 SC. 
350. 

Tex.—Gulf, C. & S F. Ry. Co v. 

Galbraith, CivApp., 39 S.W'.2d 91. 
10 C.J P 375 note 4. 

Under the Zudlana statute the car¬ 
rier has burden of showing that con¬ 
tract limiting liability was lairly 
entered into, after shipper had oppor¬ 
tunity to ship at reasonable rate, 
without limitation as to liability.— 
Cleveland, C, C & SI. L Ry Co. v. 
Blind, 117 NE 641. 186 Ind 628, 
transferred 116 NE. 590, 64 IndApp. 
704. 

6. Ky.—Adams Express Co v. Loeb, 
6 Ky.Op. 7. 

7. Ky.—^Adams Express Co. v. Guth¬ 
rie, 8 Ky.Op. 454 

8. Ill—Crossley v. St Louis, I M, 
& S Ry. Co, 199 III App 195. 

9. Ill—Finkelstem v. Illinois Cent. 
IL Co, 198 Ill App 75. 

lOu Tex.—^Texarkana & Ft. S Ry. 
Co. V. Brass, Com App, 260 S W. 
828, affirming, CivApp, 245 SW. 
457, rehearing overruled. Com App. 
262 S.W. 737. 

IL Minn—Irish v. Milwaukee, etc., 
R. Co., 19 Minn. 376, 18 Am.R. 340. 
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The burden ordinarily is on the carrier to show 
that stipulations limiting- its liability are reason- 
able,i2 although it has been held that limitations 
approved by the interstate commerce commission 
are conclusively presumed to be reasonable.^^ 

(c) Consideration 

According to some authorities a shipper seeking to 
avoid an agreement limiting the carrier’s liability has 
the burden of proving want of consideration, while other 
authorities hold that this burden of showing a sufficient 
consideration is on the carrier in the absence of any evi¬ 
dence that a consideration was in fact given. It will 
he presumed that a private carrier’s charges included 
compensation for an agreement extending its liability. 

Some authorities have held that, where a contract 
limiting the carrier’s liability is shown, the pre¬ 
sumption is that there was a sufficient considera¬ 
tion consisting m a reduced rate or otherwise, and 
the burden is on the shipper, if he seeks to avoid 
the limitation on the ground of want of considera¬ 
tion, to establish that fact;l^ but, if abatement of 
rates is expressly forbidden by statute, there can be 
no presumption of a reduced ratcA^ Other author¬ 
ities have held that, unless it appears from a recital 
in the contract, or otherwise, that a reduced freight 
rate or other consideration for the contract was 
given, the burden is on the carrier to prove that 
the contract for limitation of liability was support¬ 
ed by a suffiaent consideration but, where this 
view prevails, the reatal of a reduced freight rate 
is sufficient prima facie evidence of that fact, and 
casts on the shipper the burden of provmg want of 


consideration.^^ The fact that a limitation of value 
of live stock appears in writing on the bill of lading 
does not raise a presumption of consideration for 
the limitation as against a showing on the face of 
the record that there was no consideration.^* 

Extension of liability of private earner. In the 
absence of evidence to the contrary, it may be pre¬ 
sumed that a private carrier’s charges included com¬ 
pensation for a special contract imposing on him lia¬ 
bility as insurer, a greater liability than the ordinary 
care imposed on him by law.i® 

(d) Shipper’s Knowledge of, and Assent to, 
Limitations 

In some cases the burden is held to be on the carrier 
to show assent by the shipper to a contract limiting the 
carrier’s liability, while in others, the shipper has the 
burden of showing want of assent. 

In jurisdictions where assent of a shipper to the 
terms of a contract limiting liability contained in a 
bill of lading is necessary, the burden is on the car¬ 
rier, seeking to avail itself of such limitation, to 
prove that the shipper assented thereto,^® in the 
absence of a statute otherwise providmg,^! although 
the rule has been held inapplicable to interstate 
shipmcnts.^^ It has been held also that, even 
though the shipper signs the bill of lading contain¬ 
ing limitations of the liability of the carrier, the 
burden is still on the carrier to show by evidence 
aliunde that the restrictions or limitations of the 
common-law liability contained therein were assent¬ 
ed to by the shipper.23 On the other hand, it has 


0.2. N C.—Phillips V- Seaboard Air 
Iiine Ry., 89 SE. 1057, 172 N.C 
86 . 

Tex.—Mexico Northwestern Ry. Co 
V. Williams, Civ-App, 208 S.W 

712, affirmed, ComApp., 229 SW. 
476, certiorari denied 42 S-Ct. 54, 
257 U S. 644, 66 L Ed. 413. 

Yt.—Piper V. Boston & M. R R, 97 
A. 508, 90 Vt. 176, affirmed Bos¬ 
ton & M R R V. Piper, 38 S Ct 
354, 246 US 439, 62 L Ed. 820. 

10 C.J p 375 note 5. 

13- Vt.—N. Pelaggi & Co v. Cen¬ 
tral Vermont Ry. Co, 121 A 441, 
97 Vt. 1—Piper v. Boston & M 
R R, 97 A 508. 90 Vt. 176, af¬ 
firmed Boston & M. R R. v. Piper, 
38 S Ct 354, 246 U.S. 439. 62 L Ed 
820 

14i. U S.—Can v Texas & P R Co., 
La, 24 set 663, 194 U.S 427, 
48 LEd 1053. 

Ill.—^Brown v Louisville, etc., R 
Co., 36 lllApp 140. 

Okl—^Thomas L Lecdom Co v. Ros- 
ser-Casebeer Furniture Co, 232 P 
405, 105 Okl 278. 

S.D—Stratton v Chicago. M. & St 
P. Ry Co., 168 N.W. 757, 41 S D 
105. 


Wis.—Schaller v. Chicago & N. W 
Ry. Co, 71 N.W. 1042, 97 Wis. 31. 

10 C.J. p 163 note 77. 

15- Minn.—Wehmann v. Minneapo¬ 
lis, etc, R. Co., 59 NW. 546, 58 
Minn. 22. 

1€- Ga—Georgia Southern & P. Ry. 
Co V. Greer, 58 S.B. 728, 2 Ga. 
App 516. 

Idaho.—McIntosh v- Oregon R. & 
Nav Co, 105 P 66, 17 Idaho 100 

Mo—^Picklin V. Wabash R Co., 93 
SW 847, 117 Mo App. 221. 

10 CJ. p 153 note 78, p 375 note 6 

17- Mo.—^E’reeman v. St. Louis, etc., 
R Co., 122 SW. 1, 138 Mo App 
322—Shelton v. St Louis, etc, R 
Co, 110 SW. 627, 131 Mo App. 560 

10 C J. P 153 note 79. 

18- Cal —^Murray v. Southern Pac 
Co, 296 P. 667, 112 Cal App. 150. 

19- Cal.—Klein v Baker, 296 P 631, 
112 Cal App 157. 

aa Ill—Shapleigh Hardware Co. v. 
Southern Ry. Co, 222 Ill App 360 
—^Banks v. Hines, 217 Ill App. 596 
—^Moyers v Illmois Cent R. Co, 

N 197 Ill App 179 

S.C.—Anderson v. Atlantic Coast Line 
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R Co, 161 SE 523, 163 SC 356— 
Faulk V. Columbia, etc, R Co., 
64 S E. 383, 82 S C 369 
10 C J. p 145 note 11, p 375 note 9 

21. Ill—House V- Wheclock, 254 
mjtpp. 149. 

Former rule chaaiged hy statute 
The rule that the carrier is bound 
to prove the shipper's knowledge of, 
and assent to, stipulations limiting 
the carrier's liability was changed 
by Uniform Bills of Lading Act, 
Cahill Rev St.l927 c 27 par 11, pro¬ 
viding that, where it is established 
that the shipper has received a bill 
of lading containing such stipula¬ 
tions, and makes no objection there¬ 
to, and particularly when he has 
signed the same, he is conclusively 
presumed to have known of and as¬ 
sented to, the limitation—^House v. 
Wheelock, 254 Ill App. 149. 

22. Ill —Shellabarger Elevator Co. 
V. Illinois Cent. R Co. 212 Bl. 
App 1. 

23- Ill—^Illinois Match Co. v Chi¬ 
cago, etc, R Co, 95 N.E. 492, 250 
IlL 396, 401—Wabash R Co v 
Thomas. 78 N E 777, 222 Ill 337, 7 
LRA..N.S, 1041. 



13 C.J.S. 


CABBIEBS 


§ 254 


been held that the acceptance by the shipper, with¬ 
out objection, of a bill of lading or shipping re¬ 
ceipt containing a limitation of the carrier’s liabil¬ 
ity raises a presumption that he knew of, and con¬ 
sented to, the limitation,24: especially where he or 
his agent prepared the receipt.25 Such presump¬ 
tion, however, is not conclusive, but is subject to 

rebuttal.2® 

Presumptions and burden of proof as to shipper’s 
knowledge of, and consent to, limitations in respect 
of value of property shipped see infra subdivision 
(2) immediately following. 

(2) Value of Property; Rates Based on 
Value 

The earner ordinarily must prove facts entitling it 
to a limitation as to value of the property. The cir¬ 
cumstances may raise a presumption of authority on the 
carrier’s part to maintain rates based on an agreed valu¬ 
ation, that the rates were based on such valuation, and 
that the shipper had knowledge thereof; and that al¬ 
ternative rates were offered the shipper. 

A earner setting up a contractual limitation of 
liability to the value of the property received for 
shipment ordinarily has the burden of proving facts 
necessary to entitle it to such limitation.^^ Proof 
that a carrier had filed with the interstate com¬ 
merce commission a tariff specifically referring to 
an order of the commission m proceedings to which 
the carrier was not a p?irty, which permitted a limi¬ 
tation of liability to a stated value, and containing 
the form of receipt therein authorized, and that 
thereafter the carrier made its charges in conform¬ 
ity with such tariff, raises a presumption that the 
carrier was authorized by the commission to es¬ 
tablish and maintain rates dependent on declared 
or agreed values.-^ A clause in the bill of lading 
stating that the agreed valuation of the property 

24. Mich—^Hosier v American Ry 
Express Co, 178 N.W 81, 211 Mich. 

19 

N Y.—^Brewster v. Davis, 202 N.Y S 
574, 207 App Div 461. 

Vt —Oakdale Farms v. Rutland R 
Co, 158 A 678, 104 Vt 279. 

10 CJ p 140 note 70, p 143 note 98, 
p 144 note 2 

25- N J —Pemn v U. S. Express 
Co, 74 A. 462. 78 N.J.Law 515, 

28 L.R.A,NS, 645. 

26. Mich.—^Mosier v American Ry. 

Express Co, 178 N.W. 81. 211 Mich. 

19. 

10 C J p 141 note 72. 

27- Cal—Scranton v. Southern Pac. 

Co. 245 P 1102. 77 Cal App 132 

28. U.S.—^American Ry. Express Co. 
v. Iiindenhurg. 43 S Ct. 206, 260 
US 584, 67 LkEd. 414, reversingr 

13 C.J.S.-^ 


was on the basis of adjusted freight rates, which 
valuation is the limit of the carrier’s liability, is 
prima facie evidence that the rate charged was 
based on the agreed valuation, from which it may 
be inferred that a choice of rates was given.2® So, 
where a bill of lading signed by both parties recites 
that lawful alternate rates based on specified values 
were offered, such recitals constitute admissions by 
the shipper and sufficient prima facie evidence of 
choice; for, if in such a case the shipper wishes to 
contradict his own admissions, the burden of proof 
is on him.30 

Knowledge of shipper. Where the carrier defends 
on the ground that the goods were shipped under 
the lower of two rates, thereby relieving the ear¬ 
ner from liability for a particular cause of loss or 
injury, the shipper is presumed to have had knowl¬ 
edge of the existence of the two rates.^^ So the 
shipper will be presumed to have had actual knowl¬ 
edge that the rates were based on the value of the 
property, where the rates covering the shipment had 
been duly established and maintained by the inter¬ 
state commerce commission ,3 2 but, while this is the 
general rule, it has no application where the prop¬ 
erty is shipped free, pursuant to an act of con- 
gress.33 

(3) Notice of Claim and Time for Bringing 
Suit 

In some Jurisdictions the burden is on the shipper 
to prove compliance with a stipulation for notice of his 
claim, or a waiver thereof, or excuse for failure to com¬ 
ply. In other jurisdictions the burden is on the carrier 
to show the existence of a contract for notice of claim, 
the reasonableness of the requirement, and noncompli¬ 
ance therewith. The carrier also has the burden of 
showing the existence of a limitation as to the time of 
commencing suit against it. 

In those cases in which it is held that plaintiff 

B-oxden Is on. shipper to show that 
he had been refused an alternative 
rate by the carrier, or that an alter¬ 
native rate was not in existence — 
Mariam Bros, v Thomas Wilson, 
Sons & Co. 177 N Y S. 335, 188 App. 
Div. 617. 

31- Mo—^Blackmer & Post Pipe Co- 
V. Mobile & O. R Co, 190 S.W. 
1032, 196 Mo App 139. 

32- Ga—^DeBow v Vicksburg, S. & 
P. Ry Co., 95 SE 261, 21 Ga. 
App. 732, reversed on other 
grounds Vicksburg. S & P Ry. 
V. DeBow, 98 S.E 381, 148 Ga 738. 

N.Y—^Haddad v Southern Pac Co., 
173 NYS 256, 185 App Div. 500- 

33- Ga.—^De Bow v Vicksburg, S & 
P. Ry. Co. 95 S.E. 261, 21 GaApp. 
732, reversed on other grounds 
Vicksburg, S & P. Ry. v. De Bow, 
98 S.E. 381, 148 Ga. 738. 


Dmdenburg v American Ry Ex¬ 
press Co, 106 SB 884, 88 WVa 
439. 

29. N.Y —Glanzer v. Cunard S S. 
Co. 212 NY.S. 500, 214 App Div. 
473 

30- U S —Cincinnati etc, R Co. v. 
Rankin, Tenn., 36 S Ct. 555, 241 U. 
S. 319. 60 LEd. 1022. LRA1917A 
265 

Miss—^Illinois Cent. R Co v. Rogers 
& Hurdle, 76 So 686. 116 Miss 99 
N Y —^Burke v. Union Pac R. Co, 
124 NE 119. 226 N.Y. 534, revers¬ 
ing 166 N.YS 100, 178 App Div. 
783, certiorari granted Union Pac. 
R. Co V Burke. 40 S.Ct. 56, 251 
U S. 548, 64 L.Ed 409, and affirmed 
41 S Ct. 283, 255 U S. 317, 65 L.Ed 
656. 

Pa —^Rothstein v. Railway Express 
Agency, 170 A 406, 111 Pa.Super. 
466. 


545 



§ 254 


CAEBIEBS 


13 C.J.S. 


must plead the giving of notice of his claim for loss 
of, or injury to, property in possession of a carrier, 
as stated supra § 251 h, the burden is on plaintiff to 
prove a compliance with such requirement,^^ or a 
waiver thereof,^® or excuses for failure to com¬ 
ply -36 and it has been held that this is so, although 
plaintiff did not sue on the written contract, but al¬ 
leged a contract in general terms, and the carrier 
set up the contract in the answer.37 Also the bur¬ 
den is on the shipper suing for damage to live stock 
to show that there was no consideration for a pro¬ 
vision in the bill of lading covering an interstate 
shipment requiring notice of a claim for damages 
to be given within five days after the stock was un- 
loaded.38 

Where the rule obtains that failure to give the 
required notice of claim is a matter of defense to be 
specially pleaded by the carrier, as stated supra § 
252, the burden rests on the carrier to show the 
existence of a contract containing such requirc- 
ment,39 the reasonableness of the requirement,^® 
and a noncompliance therewith on the part of the 
shipper.^l 

Limitation as to time for bringing suit. Where 
the carrier asserts as a defense that it had filed with 
the interstate commerce commission a schedule and 
form of receipt containing a stipulation as to the 
time when suit must be commenced, and that the 
suit was not brought within the stipulated time, 
it has the burden of proving the existence of such 
stipulation.^^ 


j- Negligence in Carriage of Tnanima^te Freight 

(1) In general 

(2) ' Where negligence is in issue in gen¬ 

eral 

(3) Where defense is based on common- 

law exception 

(1) In General 

Ordinarily it is not incumbent on the plaintiff to 
prove negligence on the part of the carrier in an action 
to enforce its common-law liability. 

The liability of a carrier for loss of, or injury to, 
goods in Its possession being that of an insurer, no 
proof of negligence is ordinarily necessary,43 al¬ 
though it has been held that, if plaintiff unnecessa¬ 
rily alleges that the loss or injury was due to spe¬ 
cific acts of negligence, the burden is on him to 
prove them.'*^ 

(2) Where Negligence Is in Issue in Gen¬ 

eral 

Where the burden is on the plaintiff to prove that the 
loss of, or injury to, goods was due to the carrier’s 
negligence, proof that the goods were received by the 
carrier in good condition and delivered by it in bad con¬ 
dition establishes a prima facie case for plaintiff, which 
the carrier must overcome; and, when the defendant has 
adduced evidence to rebut the presumption, the burden 
of proof shifts to the plaintiff. 

Although, where the action against a carrier for 
the loss of, or injury to, goods is based on the car¬ 
rier’s negligence, the burden is on plaintiff to prove 


34. Kan.—^Reedy v Missouri Pac. R 
Co. 255 P 683. 123 Kan. 600. 
Minn—^Benson v. Davis, 194 NW. 

771, 156 Minn 354. 

N C —Smith V. Seaboard. Air Liine Ry. 

Co. 93 SE. 469, 174 N C. 111. 

Okl.—Atchison, T & S P. Ry. Co v. 

Cooper, 175 P. 539, 71 Okl. 112. 
WVa—^Hubbard Grocery Co. v 

Payne. 118 S.E. 152, 94 W.Va. 273. 
10 C.J p 373 note 84. 

Thera is no presumption of law 
that a shipper claimingr dama^res for 
delay in transportation of groods &ave 
written notice^ of claim required by 
bill of lading:—^Murray v Atlantic 
Coast Liine R. Co., 93 S.E. 387. 108 
SC. 88. 

Terms of notice must he shown 

In action agrainst carrier for dam- 
agres to groods. bill of lading requir¬ 
ing: written statement of loss, plam- 
tifiE must show not only that he de¬ 
livered such statement, but terms of 
statement itself —^Erisman v. Chi- 
^g:o, B & Q. R. Co., 163 NW. 627, 
180 Iowa 759. 

35- Ill,—See Hamilton v. ^Cleveland, 
a. C & St L Ry. Cto, 206 Ill. 
App. 270. 

Ind.—Parrill v. Cleveland, etc., R. 
Co.. 65 N.E. 1026, 23 IndJ^pp. 638. 


W.Va.—Hubbard Grocery Co. v. 
Payne, 118 SE 152, 94 WVa 273. 

36- Ark.—St. Louis, etc, R. Co v. 
Cumbie, 177 SW 910. 118 Ark 478. 

W Va.—^Hubbard Grocery Co. v. 
Payne. 118 SE 152, 94 WVa. 273. 

37- Ky —Adams Express Co. v. 
Cook. 172 SW 1096. 162 Ky 592. 

10 C.J. p 373 note 88. 

Corpns Juris is quoted in Hubbard 
Grocery Co. v. Payne, 118 SE 152. 
153, 94 WVa. 273. 

33. Mo —^Hamilton v Chicag:o, etc, 
R. Co., 164 S.W. 248, 177 Mo.App 
145. 

39- Tex—Wichita Valley Ry. Co. v. 
Brown, Civ App, 270 S.W 1112— 
St. Louis, etc., R Co v. Bryce, 110 
SW. 529, 49 TexCiv.App. 60S—St 
Louis, etc, R. Co. v. Hays, 35 S 
W 476, 13 Tex.Civ.App 577. 

In Georgia, where the consignee m 
a bill of lading, providing for pres¬ 
entation of written claim for dam¬ 
ages within SIX months, does not sue 
on the express contract evidenced by 
the bill, but in tort, based solely on 
a breach of the public duty of the 
carrier to transport and deliver, and 
the carrier defends on the ground 
of a failure of plaintiff to comply 

546 


With the stipulation, it has the'bur¬ 
den of showing such want of com¬ 
pliance —^Davis V. Mizell, 120 S E. 
690, 31 GaApp 439—^Payne v Dun¬ 
can & Nelms. Ill S.E 209, 28 Ga.App. 
399—Southern Ry. Co v. Bunch, 109 
S.B 523, 27 Ga App. 689 

40. Tex —St Louis, B. & M Ry. 
Co V. Marcofich, Civ App., 185 S. 
W. 51, affirmed. Com.App., 221 S.W. 
582—^Kansas City, M & O Ry. Co. 
V. Hansard, Civ App, 181 S.W. 329. 
10 C.J. p 373 note 93. 

41- Mo.—^Ainber v. Davis, 282 SW. 
459, 221 Mo App. 448. 

Tex—^Wichita Valley Ry. Co. v- 
Brown, Civ App, 270 S.W. 1112. 

10 C J. p 373 note 92. 

42- Pa—Shatz v. American Ry. Ex¬ 
press Co. 80 Pa.Super. 335. 

43- Ark—Chicago, R I & P. Ry Co 
V S L Robinson & Co, 298 S.W. 
873, 175 Aik. 35 

10 C J. p 376 note 16. 

44. Iowa—^Taft Co v. American Ex¬ 
press Co., 110 NW. 897, 133 Iowa 
522. 119 Am.S R 642. 

10 C.J. p 376 note 17. 

Corpus Juris is quoted in Snowden 
V. Tremont & G. Ry. Co., La.App, 
140 So 122, 126. 
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such negligence,^® and to show that it was the prox¬ 
imate cause of the loss or injury,^® it is neverthe¬ 
less a general rule that proof that the goods, al¬ 


though of a perishable nature, were received by the 
carrier in good condition and delivered by it in bad 
condition,^'^ or that there was a total or partial fail- 


45 , TJS.—Gillette Safety Razor Co. 
V. Davis, CC.A.Mass, 278 F 864, 
certioran denied 42 S.Ct. 590, 259 

U.S 587. 66 D.Ed. 1077. 

Ark —American Ry Fxpress Co. v 
Cole. 48 S.W.2d 223, 185 Ark. 532 
—American Ry. Fxp. Co. v. Cole, 
42 SW2d 772, 184 Ark. 485—Rail¬ 
way Exp Agency v. JEL Rouw Co, 
42 SW2d 761, 184 Ark 482—Mis¬ 
souri Pac. R Co. V. Fine, 34 SW. 
2d 755, 183 Ark. 13—Rouw Co. 
V St. Douis-San Francisco Ry. Co., 
290 S.W. 936. 172 Ark 881. 

Mich —^Douglas Shoe Co. v. Pere 
Marquette Ry. Co., 217 N.W. 12, 
241 Mich. 297. 

Mo—State ex rel. Atchison, T. & S. 
F. Ry. Co V. Trimble, 257 S W. 
104, 302 Mo. 8. 

Okl—Davis V. Rivers, 229 P 571, 
103 Okl. 198—Stone v. Case, 124 
P. 960, 34 Okl. 5, 43 DRA.,NS., 
1168. 

Wis.—Ashton V. Chicago & N. W. Ry. 
Co., 225 NW. 328. 198 Wis. 618. 

Delay caii«<nff daw»-\go 

(1) Where plaintiff, suing for dam¬ 
ages to shipments of fruit, claimed 
that the damaged condition was due 
to delay in shipment and rough and 
careless handling, it was essential 
to a recovery that he establish that 
the damage was due either to negli¬ 
gent delay m transportation or to 
violent injury to the fruit during 
transportation.—Bromberg v. Chica¬ 
go. R. I. & P. Ry. Co., *190 N.W. 955, 
194 Iowa 1337. 

(2) To establish delay, proof of 
the usual and ordinary time consum¬ 
ed in such transportation, together 
with proof that the earner m the 
case at bar consumed greater time, 
was necessary.—^Bromberg v. Chi¬ 
cago, R. I & P. Ry. Co., supra. 

Pree caxxiage of employee’s goods 
In an action against a carrier for 
mjury to the household goods of an 
employee of the carrier which are 
shipped without payment of freight 
charges, the fact that the car in 
which the goods were placed jumped 
the track does not raise a presump¬ 
tion of grross negligence, and the bur¬ 
den IS on plaintiff to prove such neg¬ 
ligence.—^Tennessee & A. G Ry. Co. 

V. Hunt, 13 TennApp. 590. 

46. N.C —^Bivens Bros. v. Atlantic 
Coast Dine R Co, 97 SE 215, 176 
NC 414. 

S.C.—Sanders v. Charleston & W C. 
Ry Co., 145 SE. 400, 147 S.C. 487. 

Negligent ddlay 

Shipper suing for negligent delay 
in transporting perishable vegetables 
must show negligence arising from 
unreasonable delay which was prox¬ 


imate cause of damage.—Sanders v. 
Charleston & W C. Ry Co, 145 S EJ. 
400. 147 SC. 487. 

47- XT S.—Southern Ry. Co v. Petit 
Tenn., 257 F. 663. 168 C.C A. 613, 
certioran denied 39 SCt. 290, 249 

U. S 607, 63 D-ESd. 799 

Ala.—C. M. McMaben & Sons v. Lou¬ 
isville & N. R. Co. 106 So. 56. 121 
Ala.App. 66, oertioran denied E^ 
parte C. M. McMahen & Sons, 106 
So. 57, 213 Ala. 642. 

Ariz—Southern Pac. Co. v. Itule, 74 
P2d 38. 

Ark.—^Missouri Pac R Co. v. S. L. 
Robinson & Co.. 62 S.W.2d 965, 187 
Ark. 1163—Chicago. R. L & P. Ry. 
Co V. Greer. 58 S.W.2d 424, 187 
Ark. 101—^Railway ESxpress Agency 

V. H. Rouw Co.. 52 S.W.2d 624, 186 
Ark. Ill—Amencan Ry. Express 
Co. V. H. Rouw Co.. 48 S.W.2d 220, 
185 Ark. 526—^Railway Express 
Agency v. S L Robinson & Co, 
43 S.W.2d 543, 184 Ark. 660—St. 
Louis-San Francisco Ry. Co v. 
Cole. 294 SW 357. 174 Ark. 10— 
Missouri Pac R Co v. Myers, 293 
SW. 15. 173 Ark. 747—H. Rouw 
Co. V. St. Louis-San Francisco Ry. 
Co. 290 SW. 936, 172 Ark. 881— 
Missouri Pac. R Co. v. Wellborn 
& Walls, 280 S W. 18, 170 Ark 469. 
certiorari denied Missouri Pac R 
Co. V Wellborn. 47 S.Ct. 91. 273 
U.S 694, 71 L.Ed. 844^--Missouri 
Pac. R Co. V. Bell. 259 S.W. 745. 
163 Ark. 284, certioran denied 45 
set. 125, 266 U.S. 625, 69 LEd. 
474—Chicago, R. L & P. Ry. Co- v. 
Walker & Haley. 227 SW. 12. 147 
Ark. 109. 

Del.—^Hardesty v. American Ry Ex¬ 
press Co.. 119 A. 681, 2 W.WHarr. 
66 . 

Fla —Amencan Ry. Exp Co. v. Fe- 
genbush, 144 So 320, 107 Fla. 145 
Ga —Atlantic Coast Line R Co. v. 
Varner, 137 S.E. 83. 36 Ga.App 441 
—Southern Ry. Co. v. Standard 
Growers' Exch., 130 S.E 373, 34 
Ga.App. 534. 

Ill—^Hartford Live Stock Ins Co v 
Railway Express Agency, 274 Ill 
App. 585—^EYeedman v. Erie R Co, 
246 IlLApp. 479—^Lino v. North¬ 
western Pac R. Co., 246 Ill App 
451, reversed on another ground 
163 N E. 316. 332 Rl. 93—House v. 
Wheelock, 244 Rl App. 270—Coch¬ 
rane V. Chicago Great Western R. 
Co, 199 IUApP- 469—^Jennings v. 
Baltimore & O. R Co., 194 Ill. 
App. 358 

Iowa.—^Dye Produce Co. v Davis, 209 
NW. 744. 202 Iowa 1008, 

La.—Bonura & Co. v Payne, 7 La. 
App. 754—Guidry v. Texas & P- 
Ry Co., 6 La.App. 169. 

Me.—Goldberg v. New York, N. H. 
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& H. R. Co., 153 A. 812. 130 Me. 
96. 

Md.—^Pennsylvania R. Co. v. Walker, 
128 A. 45, 147 Md. 323. 

Mass—^Bonfiglio v. New York. N. BL 
& H. R, Co, 198 N.E. 236. 

Mich.—Punty Ice Cream & Dairy 
Co. V. Adams EJxpress Co., 187 N. 
W. 296, 217 Mich- 593. 

Minn —W. A White Brokerage Co. 

V. Amencan Ry. Express Co., 219 
N.W. 290. 174 Minn. 377—McNeill 
& Scott Co. V. Great Northern R. 
Co., 194 N.W. 614, 156 Mmn. 120 
—Geo. B. Higgins & Co v. Chica¬ 
go. B. & Q. R. Co. 161 N.W. 145, 
135 Minn. 402. LRA1917C 507— 
Victor Produce Co. v. Chicago & N. 

W. Ry. Co., 160 N.W. 201, 135 Mmn. 
49—^Lewer v. Mmneapolis, etc., R. 
Co.. 156 N.W. 6. 132 Mmn 173— 
Fockens v. U S. Express Co., 109 
N.W. 834, 99 Minn. 404 

Mo.—Cudahy Packing Co. v Atchi¬ 
son, T. & S F Ry. Co. 187 S.W. 
149, 193 Mo App. 572. 

N.Y —Orunsten v. New York Cent- R 
Co., 165 NY.S. 996, 179 App.Div. 
465—^Perkel v. Pennsylvania R Co, 
265 N.Y.S. 597, 148 Misc.' 284— 
Gruenwald v. American Ry. EJx¬ 
press Co., 217 N.Y.S. 767, 128 Misc 
206—^Fish V. Seaboard Air Line 
Ry., 163 N.Y.S. 439, 98 Misc. 662. 

N C.—^McDaniel v. Atlantic Coast 
Line Ry, 130 S B. 208, 190 N.C 474. 
Ohio —^Fean v. Alabama Great South¬ 
ern R Co.. 159 NB. 487, 26 Ohio 
App. 96. 

Pa.—^Thomas McCahe Industries v. 
Pennsylvania R. Co., 11 Pa.Disl- & 
Co 460—Wray. Moore & Co v. 
American Ry. Express Co., 75 Pa. 
Super. 425. 

Tenn —Sindle v. American Ry. Ex¬ 
press Co., 8 TennApp. 594—South¬ 
eastern Express Co. v. Fry Produce 
Co, 2 TennApp 37. 

Tex —^Railway Express Agency v. 
McCamck, Civ-App, 69 S W.ad 803 
—^Texas & N O R Co. v. EJast, 
Civ.App., 57 S.W.2d 175-—Galves¬ 
ton, H & S. A. Ry Co. v. Tullis, 
Civ.App., 8 S W-2d 247, error dis¬ 
missed—^Lancaster v McCarty, Civ. 
App.. 248 SW. 816, reversed on an¬ 
other ground 45 SCt 342, 267 U. 
S. 427. 69 LEd. 696—Rhodes v. 
Gulf, C. & S. F. Ry Co., Civ.App, 
202 S.W. 815. 

Vt —Saliba v. New York Cent. R Co, 
144 A. 194, 101 Vt. 427—Haglin- 
Stahr Co. v. Montpelier & W. R. 
R. Co., 102 A- 940. 92 Vt. 258. 

Va.—Chesapeake & O. Ry Co. v. W. 
C. Crenshaw & Co., 138 S EL 467, 
148 Va. 48, 53 A.LR. 990—Chesa- 

I peake & O Ry. Co v. Timbei^Lake, 
Currie & Co., 137 S.E. 507, 147 Va. 
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ure to deliver the goods received for transporta- 
tion,^8 raises a presumption of negligence and es¬ 
tablishes a pnma facie case, which the carrier must 


overcome, the burden being on it to show its free¬ 
dom from negligence, or that the damage was due 
to some cause for which it is not hable,^® unless. 


304—^Hmes v Buchanan, 109 SSj 
219, 131 Va. 88. 

10 CJ p 378 note 25. 

That no claim was filed does not 
affect rule—Crinella v. Northwest¬ 
ern Pac R. Co, 259 P. 774. 85 Cal 
App. 440. 

Doctrine of res ipsa loq.iiitiir is 
applicable where cotton linters de¬ 
livered in marketable condition ar¬ 
rived at destination wet and worth¬ 
less—Galveston, H & S A Ry. Co 
V- Tullis, Tex.Civ App, 8 S.W.2d 247, 
error dismissed. 

An application of the presumption 
of contmuity has made a rule that, 
if goods are shipped in sound con¬ 
dition, and carrier delivers them 
m a damaged slate, something done 
during transit has caused the dam¬ 
age.—^Yarcho v Chicago, R I & P. 
Ry Co. 168 NW 336. 183 Iowa 1180 

Drima fame case 

In action agamst railroad for dam¬ 
age to a shipment of tomatoes, evi¬ 
dence that tomatoes were shipped in 
a good condition but, when received, 
were partially decayed, sustained 
plaintiff’s burden of making a prima 
facie case —Southern Pac. Co. v. 
Itule, Ariz, 74 P-2d 38. 

4a. XT S.—Gillette Razor Co. v. Da¬ 
vis, C.CAMass., 278 P. 864, cer¬ 
tiorari denied 42 S.Ct- 590, 259 U.S 
587, 66 liEd. 1077. 

Cal.—Ameiican Fruit Distributors of 
California v. Hmes, 203 P. 821, 55 
Cal App. 377. 

Del.—^Hardesty v. American Ry, Ex¬ 
press Co, 119 A 681, 2 WWHarr. 
66 . 

Dl.—^Beatrice Creamery Co v. Fish¬ 
er, 10 NE2d 220, 291 Ill App. 495 
—^Transformer Corporation of 
America v. Hinchcliff, 279 Ill.App. 
152 

Iowa.—^Effron, Kushner & Co. v. 
American Ry. Express Co, 193 N. 
W. 639, 195 Iowa 1168—^Buck v, 
American Railway Express Co, 
192 N.W. 277. 195 Iowa 1024. 
Mich—Douglas Shoe Co. v Pere 
Marq.uette Ry. Co., 217 N.W. 12, 
241 Mich. 297 

Minn —^National Elevator Co v Great 
Northern Ry. Co. 163 N.W 164, 137 
Mmn. 217. 

Mo—Viviano v. Davis, App., 258 S. 
W. 69. 

N.T—Bailee v Ene R Co., 203 N.Y. 
S. 636, 208 App.Div. 427—U. S. 
ex rel Matthews v. Massachusetts 
Bonding & Insurance Co., 202 NY. 
S. 867, 207 App Div. 619, reversed 
on other grounds 144 NB 631, 238 
NY. 334, reargument denied 147 
NB 172, 239 N.Y. 507—Magnus 
V Platt, 115 NY.S. 824, 62 Misc. 
499. 


N.C—Winstead v. East Carolina Ry, 
118 SE 887, 186 N C. 58. 

Tex —^Brass v. Texarkana & Ft 
Smith Ry Co. 218 SW 1040. 110 
Tex. 281, reversmg Texarkana & 
Ft. S Ry. Co V Brass, Civ.App. 
175 S.W 778—^Texarkana & Ft. S 
Ry. Co. V. Brass, Com App., 260 
SW. 828. affirming, CivApp., 245 
SW 457, rehearmg overruled. Com 
App, 262 SW 737—Bergman Pro¬ 
duce Co V. American Ry. Express 
Co, Civ App, 262 S.W. 891—St 

Louis Southwestern Ry Co. v. Cox, 
CivApp.. 221 SW 1043. 

10 C.J. p 378 note 25. 

Fxima fade case is made in an 
action to recover value of wheat 
lost in transit, by the introduction 
of bill of lading, weighmaster’s cer¬ 
tificate, which, under Gen St 1923 § 
5046, is pnma facie evidence of facts 
stated therem, and proof of market 
price of wheat —Great Western Gram 
Co V. Chicago, M & St P. Ry. Co, 
204 NW. 47. 163 Mmn 371 

49. U S.—Southern Ry Co. v Petit, 
Tenn. 257 F. 663, 168 C.CA 613, 
certiorari denied 39 S.Ct. 290, 249 
D.S 607, 63 L Ed 799 
Ala—^Louisville & N. R. Co. v. Kin¬ 
ney, 127 So. 802, 221 Ala. 48—C 

M. McMahen & Sons v Louisville 
& N R Co, 106 So 56, 121 Ala. 
App 66, certioran denied Ex parte 
C M McMahen & Sons, 106 So. 57, 
213 Ala 642. 

Ark—Chicago, R. L & P Ry. Co. v. 
Greer, 58 SW2d 424, 187 Ark, 101 
—^Railway Express Agency v. H. 
Rouw Co, 52 S W 2d 624, 186 Ark. 
Ill—American Ry. Express Co. v 
H. Rouw Co, 48 S.W2d 220, 185 
Ark. 526—^Railway Express Agency 
V. S L Robmson & Co, 43 S W 2d 
543, 184 Ark 660—^Missouri Pac. 
R. Co V Bell, 259 SW 745, 163 
Ark 284, certiorari denied 45 S 
Ct. 125, 266 US 625, 69 L Ed. 474 
—Chicago, R I & P. Ry Co v 
Walker & Haley, 227 S.W. 12, 147 
Ark 109. 

Cal—American Fruit Distributors of 
California v Hmes, 203 P. 821, 
55 Cal App 377. 

Ill—^Hartford Live Stock Ins Co. v. 
Railway Express Agency, 274 HI. 
App 585. 

La—^John Bonura & Co v Texas & 

N. Q. R- Co, 126 So 593. 14 La. 

App 351, rehearmg denied 128 So. 
68, 14 La App 351,* certiorari de¬ 
nied Texas & N O R Co v. John 
Bonuia & Co, 51 SCt 80, 282 U. 
S 875, 75 LEd 773—Guidry v. 

Texas & Pacific Ry Co, 6 La.App 
169—Calhoun v. American Ry. Ex¬ 
press Co., 3 La App 628 

Mass— Li L Cohen & Co v. Davis, 
142 NE 75, 247 Mass. 259, revers- 
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ed on another grround Davis v. L 
L Cohen & Co, 45 S.Ct. 633. 268 
US 638, 69 LEd. 1129 
Mmn—W A White Brokerage Co 
V. American Ry. Express Co, 219 
NW. 290, 174 Mmn. 377—Gteo. B 
Higgins & Co V. Chicago, B. & 
Q R Co. 161 NW. 145, 135 Mmn. 
402, LR.A1917C 507—Victor Pro¬ 
duce Co V. Chicago & N W. Ry 
Co, 160 NW. 201, 135 Mmn 49. 
Mo —W entworth Fruit Growers' 

Ass’n V. American Ry. Express 
Co, 1 SW2d 1028, 222 Mo App. 
1189—^Mount Arbor Nurseries v 
New York, C & St. L R. Co, 273 
S.W 410. 217 Mo.App 31—Clemons 
Produce Co. v Denver & R. G. R. 
R. 219 SW. 660, 203 Mo App. 100 
N.Y —Orunsten v. New York Cent 

R. Co, 165 N.Y.S 996, 179 App. 
Div 465—^Perkel v Pennsylvania 
R Co. 265 N.YS 597. 148 Misc 
284—^Fish v. Seaboard Air Line 
Ry.. 163 NYS. 439, 98 Misc 662 

N D.—Gehrke v American Ry Ex¬ 
press Co, 240 NW. 321, 61 ND 
668, 81 A L R. 808. 

Tenn—Southeastern Express Co v. 

Pry Produce Co.. 2 Tenn App. 37 
Tex.—Gulf, C & S. F Ry. Co. v 
Downs, Civ.App, 70 S W 2d 318, 
error refused—Gulf, C. & S. P Ry 
Co V Morrow, Civ App., 66 S W 
2d 481, error dismissed—Gulf, C. & 

S. F Ry Co V Lipshitz, CivApp, 
29 S W 2d 905. error refused—Na¬ 
bors V Colorado & S Ry Co, Civ 
App, 210 SW 276—Wells Fargo 
& Co. V Sprague, CivApp, 199 S 
W 657—^Texas & P Ry Co. v. R 
W Williamson & Co, Civ App., 187 
S W 354, affirmed. Com.App, 221 
SW 571 

Vt —Saliba v. New York Cent- R 
Co. 144 A 194, 101 Vt 427. 

Va—Chesapeake & O Ry Co v W 
C. Crenshaw &' Co, 138 S E 467, 
118 Va 48. 53 ALR 990—Chesa¬ 
peake & O Ry. Co v Timber-Lake, 
Currie & Co.. 137 S E 507, 147 Va 
304 

10 CJ. p 378 note 25, p 379 note 27 
Emergency jnstifying change from 
express to freight service 
In action against express company 
for loss from delay of shipment of 
car lot of milk and cream, evidence 
that the time actually consumed was 
at least three times the usual run- 
I ning time, that for most of the route 
the car was carried in freight trams, 
instead of by express service, etc, 
made out a pnma facie case of neg¬ 
ligence, casting the burden on de¬ 
fendant of showing that the delay 
arose from some other cause than its 
negligence, although the contract 
was made “subject to delay on ac¬ 
count of congestion;** and it was 
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by the contract of shipment, plaintiff has assumed 
the burden of proof and this principle has been 
applied where it was sought to charge the carrier 
with liability as warehouseman 51 It has been held, 
however, that, while the prima facie case so estab¬ 
lished must be met and overcome by the carrier, and 
this is often spoken of as the burden of proof, 
the burden of establishing the truth of the issue 
by a preponderance of the evidence does not shift, 
but remains with plaintiff.®^ If the shipper pleads 
specific acts of negligence, he cannot invoke the pre¬ 
sumption arising from the receipt of goods in good 
condition and their arrival in bad condition-53 
Moreover, no presumption of negligence arises, and 
no duty is cast on the carrier to show its freedom 
from negligence, by proof that the goods were in 
bad condition when received from the carrier, in the 
absence of evidence that they were in good condi¬ 
tion when delivered to it.®^ It has also been held 
that a pnma case of negligence is not made out by 
mere proof of delay in an interstate shipment® 5 


or by proof of theft^of the goods, without showing 
the surrounding circumstances and that the mere 
happening of a loss while the goods were in pos¬ 
session of the carrier does not raise a presumption 
of negligence under the doctrine of res ipsa loqui- 
tur.57 On the other hand, it has been held that 
evidence that goods became water-soaked while 
in the carrier’s possession makes a prima facie case 
against the carrier,®* and that proof of delay in 
the transportation and delivery of perishable goods 
may be considered by the jury as prima facie evi¬ 
dence of negligence on the part of the carrier, which 
it may rebut by proof that such delay was not 
caused by its negligence.®® While nondelivery with¬ 
out excuse is at common law regarded as making 
a prima facie case of negligence, yet where it ap¬ 
pears that the goods were stolen, and the circum¬ 
stances do not authorize the inference of lack of 
reasonable care, plaintiff must go forward with the 
evidence and prove negligence.®® Where the ear¬ 
ner has introduced evidence to rebut the presump- 


on defendant to prove an emergency 
justifying deviation of the car from 
express service to freight service — 
Purity Ice Cream & Dairy Co v. 
Adams Express Co, 187 N W 296, 
217 Mich. 593 

Xf the Jury are uuahle to detezmlue 
whether the injury was due to the 
earner’s negligence or the inherent 
condition of tUe property, it should 
find for plaintill, where the carrier 
has the burden of disproving negli¬ 
gence—^Hurley v. Illinois Cent R 
Co, 282 S.W. 97, 221 Mo App 478. 
Frepondexance of proof necessary to 
rehut presumption 

Ela—American Ry. Exp Co v. Peg- 
enbush, 144 So. 320. 107 Fla 145 
Minn —National Elevator Co v 
Great Northern Ry. Co, 163 N W 
164, 137 Mmn 217—Fockens v 

United States Express Co,, 109 N 
W 834, 99 Mmn. 404 

Proof sufficient to rehut presumption 

Fla—^American Ry. Exp Co. v Feg- 
enbush. 144 So 320, 107 Fla 115 
Mmn —Geo. B. Higgnns & Co v. Chi¬ 
cago, B. & Q. K. Co. 161 NW. 
145, 135 Mmn. 402, IiRA1917C 
507. 

Va.—^Hmes v Buchanan, 109 S E 219, 
131 Va 88 

Proof insuffici^t to rehut presump¬ 
tion 

Ark—^Missouri Pac R. Co. v S. L 
Robinson & Co., 61 S.W 2d 700, 
187 Ark. 1163 

Ill—Jennings v Baltimore & O. R. 

Co., 194 Ill App 358. 

Tex—Rhodes v Gulf, C. & S P Ry 
Co. CivA.pp., 202 S.W. 815. 

SO- N T.—Gruenwald v. American 
Ry. Express Co., 217 N.Y S. 767, 
128 Misc. 206. 


Evidence insufficient to sustain bur¬ 
den 

(1) Where horses were shipped un¬ 
der contract requiring proof of car¬ 
rier’s negligence before shipper could 
recover, proving delivery m damaged 
condition did not make prima facie 
case —J F Bell & Sons Co. v. Amer-1 
lean Ry Exp Co, 149 A. 497, 84 N j 
H. 273 

(2) Evidence showing manner of 
injury to horses shipped, without 
showing carrier’s negligence, was 
held not to mak:e case—J F. Bell 
& Sons Co V. American Ry. Exp Co, 
supra 

(3) Evidence which only showed 
possible causes did not amount to 
proof—^J. F Bell & Sons Co. v 
American Ry Exp. Co, supra. 

51- Conn.—^Boies v Hartford, etc, 
R. Co, 37 Conn 272, 9 Am.R. 347. 

52- m—^House v Wheelock, 244 Ill. 
App. 270 

Mich.—^Douglas Shoe Co. v. Pere 
Marquette Ry Co. 217 N.W. 12. 
241 Mich 297 

Mmn—^McNeill & Scott Co v Great 
Northern R Co, 194 N.W. 614, 156 
Mmn 120. 

N C —^McDaniel v Atlantic Coast 
Line Ry., 130 SB. 208. 190 N.C, 
474. 

"The burden of proof ... is 
not shifted where the plaintilT makes 
out a prima facie case, nor is the 
defendant required to offer evidence 
to rebut a j>rima facie showmg. or 
to escape liability on such showmg 
A ’prima facie case’ means and 
means no more than evidence suffi¬ 
cient to justify, but not to compel, 
an mference of liability, if the jury 
so find. It furnishes evidence to be 
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weighed, but not necessarily to be 
accepted, by the jury.”—^McDaniel v. 
Atlantic Coast Line Ry, 130 S E 
208, 190 N C 474. 

53. Mo—Wentworth Fruit Growers’ 
Ass’n V. American Ry. Expre :s 
Co. 1 S.W.2d 1028, 222 Mo App 
1189. 

54. N Y —Orunslen v. New York 
Cent R. Co., 165 N.Y.S. 996, 179 
App Div 465. 

Tex—Galveston, H & S. JV. Ry. Co. 

V. John Muennink &, Son, Civ.App., 
195 S.W. 613. 

5R. Mo—^Inzerillo v. Chicago, B. & 
Q R Co, 35 SW2d 44. 225 Mo. 
App 1213—^Rudy v. Cleveland, C, 
C & St. L. R Co. App. 278 S W. 
814. 

State statute making failure to 
transport within a reasonable time 
pnma facie evidence of negligent 
delay is not applicable to an inter¬ 
state shipment—^Berry v Chicago & 
A. R. Co, Mo App, 208 S.W. 622. 

Mich—Douglas Shoe Co v. Pere 
Marquette Ry. Co, 217 N.W 12, 
241 Mich 297. 

57. Wis —Ashton v. Chicago & N, 

W. Ry. Co, 225 NW. 328. 198 Wis. 
618 

58- Mo.—^Ford v Wabash Ry. Co, 
300 SW 769, 318 Mo. 723, affirm¬ 
ing, App., 266 SW. 1032. 

Vt—Saliba v New York Cent. R. 
Co, 144 A 194, 101 Vt. 427. 

59- Del—^Hardesty v. American Ry. 
Express Co., 119 A. 681, 2 WW. 
Harr. 66. 

60. U.S—Gillette Safety RaaSor Co, 
V Davis. C C.A Mass . 278 F. 864, 
certiorari denied 42 S Ct. 590, 259 
U.S. 587. 66 LEd. 1077. 



§ 254 


CABRIEBS 


13 C.J.S. 


tion raised tlie failure to deliver the goods or 
their delivery in bad condition, the burden of proof 
shifts to plaintiff®! who must then show that the 
carrier was m fact guilty of negligence causing or 
contributing to the loss.®^ The failure of plaintiff 
to show that goods delivered to the carrier were 
properly packed and marked by him makes it in¬ 
cumbent on him to prove that the earner was neg¬ 
ligent.®^ 

To recover against a private carrier for loss of 
goods plaintiff must prove that the loss was due 
to the carrier’s negligence.®^ 

(3) Where Defense Is Based on Common- 
Law Exception 

Some authorities place the burden of showing free¬ 
dom from negligence on the carrier where it seeks to 
avoid liability because of a common-law or contract ex¬ 
ception, whpe others hold that where a loss within an 
exception is shown, the burden is on plaintiff to prove 
negligence. Under a statute dispensing with notice of 
claim where the loss or injury was due to the carrier’s 
negligence, plaintiff, failing to give notice, must show 
that the loss or injury was caused by the negligence of 
the carrier. 

An issue may arise as to negligence and does arise 
where the carrier seeks to escape liability by rea¬ 
son of a common-law exception or one embodied m 
a valid contract; and in such case there is a con¬ 


flict in the decisions on the burden of proof, as ap¬ 
pears in the following notes.®® According to some 
authorities, if the carrier seeks to escape liability by 
reason of a common-law or contract exception, the 
burden rests on it, not only to show that the loss 
or injury falls within such exception, as heretofore 
stated supra subdivisions h and i of this section, but 
also that it occurred without negligence on its 
part;®® at least where the shipment is intra-state,®7 
and this rule has been held applicable in case of loss 
by fire or flood, where that is a liability excepted in 
the contract.®® Where the carrier, pursuant to such 
rule, makes out a pnma facie case of exemption 
from hability, the burden is on plaintiff to prove 
lack of due care and reasonable diligence on de¬ 
fendant’s part.®® 

On the other hand, the rule established by the 
federal courts, and in a number of the state courts, 
is that, where the carrier shows the loss to be with¬ 
in an excepted cause, either at common law or un¬ 
der a valid contract exemption, it is not bound to go 
further and explain the particulars of the loss or in¬ 
jury for the purpose of showing that it was free 
from negligence m connection therewith, but that 
the burden of proving negligence such as will ren¬ 
der the carrier liable notwithstanding the common- 
law or contract exception, is on plaintiff,'^® and this 


61. NT.—Bailee v Eirie R. Co, 203 
NY.S. 636, 208 AppDiv. 427. 

Tex—Gulf, C. & S. F Ry. Co. v 
Downb, CivApp, 70 S.W.2d 318, 
error refused. 

62. Ill —^Beatrice Creamery Co. v. 
Fisher, 10 NE2d 220, 291 Ill-App. 
495. 

N.Y.—Bailee v. Erie R. Co., 203 N. 
YS. 636, 208 App Div. 427. 

63. La.—^Breazeale v American Ry. 
Exp. Co, 137 So. 685, 18 La-App. 
59. 

64. N.T.-*-X3rerhard & Hey v Catta¬ 
raugus Tanning: Co., 150 N.E. 500, 
241 N Y 413, modifying 207 N.T S. 
842, 212 AppDiv 812, motion de- 
med 152 N.B 444, 242 N.Y. 600. 

65u This Statement in Ckixpns Juris 
has been referred to in Berg^nan 
Produce Co v American Ry. Ex¬ 
press Co., Tex.CivApp, 262 S.W 891, 
893. 

66. Ala —Alabama Great Southern 
P. Co V Herring, 174 So 502, 234 
Ala. 238. 

Ohio—Walls V. Adams Express Co., 
19 Ohio NP.,NS., 156. 

Tenn—^Tennessee Ry. Co. v Riddle 
Coal Co, 1 Tenn App. 129. 

10 C J. p 377 note 21 

Commoiulaw exceptions to liability 

(1) Common carrier seeking to be 
relieved from liability for loss of 
goods by act of God must trace lossi 


to such act without negligence by it 
Ala—Louisville & N. R. Co v. E*in- 
lay, 170 So. 207, 233 Ala. 128. 

Ga—^Bugg V. Perry & Paircloth, 156 
SE. 708, 42 GaApp. 523. 

(2) If petition for damage to 
goods intrusted to carrier for ship¬ 
ment discloses that injury was oc¬ 
casioned by act of God, and thus 
within exceptions to rule of earner’s 
absolute liability, action becomes re¬ 
stricted to negligence, and carrier 
must show that its own negligence 
did not contribute to loss.—Southern, 
Ry. Go V Standard Growers’ Exch., 
130 S.B. 373, 34 GaApp. 534 

(3) Carrier claiming loss to ship¬ 
ment was caused by shipper or his 
agent, must negative contributory 
negligence.—Bugg v. Perry & Pair- 
cloth, supra. 

Contract limitations of liability 
When, under a bill of lading ex¬ 
empting the earner from damage by 
fire or flood, a shipper shows that 
the goods were delivered to the car¬ 
rier and that they were not delivered 
by it to the consignee, a pnma 
facie case is made against the car¬ 
rier, and the onus is cast on it to 
go forward with the evidence and 
to show that the damage or loss 
occurred from fire or flood excepted 
m the bill of lading and in addition 
to maJee out a pnma facie case of 
diligence and freedom from fault or 

550 


negligence on its part,—Central of 
Georgia Ry Co. v. Patterson, 84 So. 
471, 17 Ala App. 305 

67- Tex—Cleburne Peanut & Prod¬ 
ucts Co. V. Missouri, K & T. Ry. 
Co. of Texas, Com.App., 221 SW 
270, reversing, CivJtpp, 184 S.W. 
1070—American Ry. Express Co. 
V. Home Star Produce Co, Civ. 
App, 276 S.W. 790. 

68- Ala—Central of Georgia Ry. Co. 
V. Patterson, 84 So. 471, 17 Ala 
App. 305. 

Tex—^Texarkana & Ft. S. Ry. Co. v. 
Brass, Com.App., 260 S.W. 828, af¬ 
firming, Civ.App, 245 S.W. 457, je- 
heanng overruled, Com.App, 262 S. 
W 737—Gulf, C. & S F Ry. Co. v. 
Lipshitz, Civ.App, 29 S.W 2d 905, 
error refused. 

10 CJ. p 377 note 22. 

69. Ala.—Central of Georgia Ry. Co 
V. Patterson, 84 So. 471, 17 Ala. 
App. 305 

76. NY—Slinn Co v. Amencan Ry 
Express Co., 220 N.Y S 391. 

Wis —Ashton V. Chicago & N W. Ry 
Co. 225 N.W. 328, 198 Wis 618. 

10 C J p 374 notes 97, 98, p 378 note 
23 

Commoiulaw exceptions to liability 

Where a carrier shows that prop¬ 
erty was destroyed by act of God, a 
shipper has burden of provmg that 
carrier’s negligence contnbuted to 
loss as claimed. 
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rule would seem to be especially applicable where 
the contract is that the carrier shall not be liable 
except in case of neglig-ence.^^ 

The federal rule placing the burden of proving 
negligence on the shipper governs interstate ship¬ 
ments where the carrier is sued in a state court, re¬ 
gardless of the rule prevailing in that state with re¬ 
gard to intra-state shipments, *^2 in absence of a 
provision in the bill of lading as to the burden of 
proofJ^ 

Want of notice of claim. Under the last provi¬ 
sion of the Cummins amendment of the Interstate 
Commerce Act, providing that no notice of claim 
by the shipper shall be required where the loss or in¬ 
jury was due to the carelessness or negligence of 
the carrier, the burden is on a shipper who has not 
g^ven notice of his claim within the required time. 


to prove that the loss or injury was due to the ear¬ 
ner’s negligence.74 

k. Negligence in Carriage of Live Stock 

(1) Stock not accompanied 53*^ shipper 

(2) Stock accompanied by shipper 

(1) Stock Not Accompanied by Shipper 

Proof that live stock, not accompanied by a care¬ 
taker, was received by the carrier in good condition and 
delivered at destination in bad condition ordinarily casts 
on the carrier the burden of showing that a loss or in¬ 
jury was due to some cause which would exempt it from 
liability and was not the result of the negligence. The 
rule IS subject to a number of exceptions and qualifica¬ 
tions, as where recovery is sought for sickness, or death 
resulting from sickness, or where specific negligence fs 
charged by plaintiff. 

Subject to some exceptions and qualifications, it 
is a general rule that proof that live stock, not ac- 


Minn.—Northwestern Consol. MiUin^r 
Co. V. Chicagro, B & Q. It Co., 160 
NW. 1028, 135 Minn. 363, certio¬ 
rari denied 38 S Ct. 8, 245 U S. 644. 
62 LEd. 528 

Mo.—^Pord V Wabash Ry. Co. App, 
266 SW. 1032, affirmed 300 S.W 
769, 318 Mo. 723. 

N.Y.—^Rezsek v. Southern Pac. Co., 
181 N.YS 117, 111 Misc. 180. 

Contract limitation of liability 
Where both initial and terminal 
earner of oil were exempted from 
liability for leaJkagre by bill of lad¬ 
ing:, shipper had burden of proving: 
that leakag:e was caused by active 
negrliffence of one carrier or other.— 
Florida Cotton Oil Co v, Clyde S, S 
Co. 125 NE 855, 235 Mass 10. 

Xn Kopisriava 

(1) It has been held, in accordance 
with the rule stated m the text, that 
where the bill of lading: exempts the 
carrier from liability for loss by fire 
of cotton shipped, the burden of 
proof IS on the shipper to show negr- 
li&ence of carrier avoiding: the ex¬ 
emption—E. Bomeman & Co. v New 
Orleans, M. ^ C. R. Co, 81 So. 882, 
145 La 150. 

(2) On the other hand, it has been 
held that the rule under the civil 
code, as stated in a note to § 254 d 
supra, that, to relieve itself from 
liability, the carrier must prove that 
the loss or damjige was occasioned 
by accidental or uncontrollable event, 
“mvolves tb® proposition that the 
carrier must prove that it was free 
from fault”—National Rice Millmg: 
Co V New Orleans & N. E. R. Co., 
61 So 708, 132 La. 615—Japhel & 
Co. V Southern Ry. Co., 8 La App 
706. 

71. Pa.—-Witmer v. Pennsylvania R. 

Co., 30 PaDisLR 112. 

10 C.J. p 378 note 24. 


72. Conn—New Eng:1and ETuit & 
Produce Co. v. Hmes, 116 A. 243, 
97 Conn 225 

Ill —^Arakelian v. Southern Pac Co, 
220 Ill App 160. 

Ky—Julius Kessler & Co. v. South¬ 
ern Ry. Co. m Kentucky, 255 S.W. 
535, 200 Ky. 713. 

Ohio—Walls V. Adams Express Co., 
19 Ohio N P.,N.S, 156 

Commoiirlaw exceptions to liability 

(1) The rule in federal courts that 
owner of groods has burden of alleg¬ 
ing: and proving negligence of carrier 
when act of God is immediate cause 
of loss prevails where shipment is 
interstate, notwithstanding rule in 
Alabama couits that carrier has bur¬ 
den of showing due diligence—^Lou-i 
isville & N R Co V. Finlay, 170 So 
207, 233 Ala. 128. 

(2) In action against carrier for 
goods lost, where carrier proves 
that loss occurred by act of God, 
burden shitts to plaintilT Jo prove 
that, notwithstanding such act of 
God, negligence of earner was prox¬ 
imate cause of loss—^Bergman Pro¬ 
duce Co, V. American Ry Express 
Co., TexCiv.App., 262 SW. 891— 
Mistrot-Calahan Co. v. Missouri, K 
& T. Ry. Co. of Texas, TexCiv.App, 
209 SW. 775. 

(3) Under federal rule, when ear¬ 
ner shows damage resulted from in¬ 
herent infirmity of goods transported 
under circumstances not shown to be 
negligent, burden of proving negli¬ 
gence rests on shipper. 

Fla—Amencan Ry. Exp. Co. v. Peg- 
enbush, 144 So 320, 107 Fla. 145. 
Tex.—Galveston, H. & S. A. Ry Co 
V. Licata, Com.App., 280 SW. 540, 
reversing. Civ.App, 269 SW 821 
—Cleburne Peanut & Products Co 
V Missouri, K & T Ry. Co of 
Texas, ComuApp., 221 S W. 270, 
reversing, Civ.App., 184 S.W. 1070 j 
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▼iolatioiL of interstate conanerce 
comm-iRsioii mle 

The rule of the interstate com¬ 
merce commission that carriers shall 
be relieved for failure to keep cars 
under refrigeration before the first 
re-icing station is reached, if ship¬ 
pers delay the cars at loading station 
more than twenty-four hours, casts 
the burden on the shipper in such 
case to prove that damage from in¬ 
sufficient refrigeration was caused by 
negligence of carrier after reaching 
the re-icing station — Brown v 
Southern By Co. 96 SE 298, 110 S 
C 243 

Xioss by llze; liability as warehouse- 
man 

Where a bill of lading in an inter¬ 
state shipment stipulates that car¬ 
rier shall be liable only as ware¬ 
houseman for goods not removed 
within a specified time after arrival 
at destination and where the goods 
are admittedly destroyed by fire after 
the expiration of the time specified, 

I the burden is on plaintiff to prove 
that defendant was negligent—^Davis 
V. Pearlman, 113 SEJ. 44, 29 Ga.App. 
12—Central of Georgia Ry. Co v. 
Owens, 110 S.B 339, 28 GaApp 140. 

73. Conn —New England Fruit & 
Produce Co. v. Hmes, 116 A. 243, 
97 Conn 225. 

7-t U S.—Chesapeake & O Ry Co. 
V. A, F. Thompson Mfg. Co, 46 S. 
Ct. 318. 270 US 416. 70 L Ed. 654, 
reversing A P Thompson Mfg. Co. 
V. Chesapeake & O Ry. Co, 123 S. 
E. 421. 95 WVa. 670. 

Ark.—St. Louis-San Francisco Ry. 
Co V. Burford, 22 SW.2d 378, 180 
Ark. 562—American Ry. Express 
Co. V. H. Rouw Co, 294 S W. 416, 
174 Ark. 6—St. Louis-San Fran¬ 
cisco Ry. Co. V H. Rouw Co, 294 
S.W. 414, 174 Ark 1. 

Tenn.—Nashville, C & St. L. Ry Co. 
V. Columbia Produce Co., 12 Tenn. 
App. 609. 
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companied by the shipper, was received by the car- carrier the burden of showing* that the loss or in¬ 
ner in good condition, and that it was not dehvered, jury was due to some cause which would exempt 
or reached the point of destination m bad condition, it from liability, and was not the result of its neg- 


raises a presumption of negligence, 

75. Ala—^Louisville & N R. Co. v. 
Strickland, 122 So 693, 219 Ala 
581—Atlantic Coast Line R Co. v 
J W. Maddox & Co, 98 So. 276, 
210 Ala. 444—American Ry. Ex¬ 
press Co. V. Dunnaway & Lambert, 
92 So 780, 207 Ala 392—American 
Ry. Express Co. v Dunnaway & 
Ijambert, 88 So. 60, 17 Ala.App 
649 

Fla—Atlantic Coast Line R Co. v 
Pams & Co, 149 So 561, 111 Fla 
412—Walton Land & Timber Co v 
Louisville & N. R. Co, 72 So 485, 
72 Fla 66. 

Ga—^Ragrsdale-Lawbon Mule & Horse 
Co. V. Davis, 119 SE 428, 30 Ga. 
App. 752 

Idaho—Cooper v. Oregon Short Line 
R. Co, 262 P 873, 45 Idaho 313. 
Iowa—Vander Bcek v. Chicago & N. 
W Ry. Co, 278 H.W. 201—^Brower 
V. Chicago, R. I. & P Ry. Co, 252 
NW 755, 218 Iowa 317—^McCoy 

V. Wabash Ry. Co, 231 N W. 353, 
210 Iowa 1075—Alexander v. Amer¬ 
ican Ry Express Co, 193 N.W 
560, 195 Iowa 1155—^Buck v Amer¬ 
ican Railway Express Co., 192 N. 

W. 277, 195 Iowa 1024—^Bateham 
V. Chicago, M. & St P Ry. Co, 
192 N.W. 818, 195 Iowa 659—Rue- 
bel Bros v. American Express Co., 
180 NW 658, 190 Iowa 600 

Ky—^Louisville & N R, Co. v. Hunt¬ 
er, 214 S-W 914, 185 Ky. 165— 
Louisville & N. R. Co. v. Taylor, 
205 SW 934, 181 Ky. 794. 

La.—Astugue v American Ry. Ex¬ 
press Co, 131 So. 62, 15 La.App 
347—Smith v New Orleans & G 
N R. Co, 122 So. 724, 11 La App. 
386. 

Md.—^Bloecher & Schaaf v. Pennsyl¬ 
vania R. Co., 160 A. 281, 162 Md. 
463. 

Miss—^Yazoo & M. V R. Co. v. Bell, 
71 So 272, 111 Miss. 82 
Mo—Vaughn v. St Louis-San Fran¬ 
cisco Ry. Co, 15 S.W 2d 901, 223 
Mo App. 732—^Dillen v. Wabash Ry. 
Co, App. 294 S W 439—^Morrow v. 
Wabash Ry. Co, App, 289 S.W. 
343—Griggs v. St Louis & H R. 
Co, App , 285 S W 159—^Morrow v. 
Wabash Ry Co., 276 S W. 1030, 220 
Mo.App 518. 

Neb —^Johnson v Payne, 191 N.W. 
696, 109 Neb 531 

N.C—^Schloss-Bear-Davis Co. v. Lou¬ 
isville & N. R. Co, 88 S E 476. 171 
N.C. 350. 

Okl—Chicago, R I & P. R Co v. 

Bradshaw. 254 P. 725, 122 Okl 282. 
S.C—^Ingram v. Davis, 125 S.E 920, 
131 SC 326. 

Tex.—G. C & S P Ry. Co. v. Tay¬ 
lor, Civ.App., 101 S.W 2d 642— 


casting on the ] ligence;"^® and t 

Texas & N. O R. Co v. Hellen, 
Civ.App, 47 SW2d 1112—St Lou¬ 
is, B & M Ry Co V Murray. Civ 
App, 40 SW2d 949—^Texas & N 
O. R Co V. Miller Bros, Civ.App , 
22 S.W 2d 988—^Texas Mexican Ry 
Co. V. Canales, Civ.App, 299 S W. 
668—Kansas City, M & O Ry. Co 
V. Cauble, CivJLpp, 286 SW. 478— 
Galveston, H. & S A. Ry. Co v 
Neville, Civ App, 272 SW. 597— 
Galveston. H. & S A Ry. Co v 
Friedrichs, Civ App., 252 S.W. 346 
—St. Louis, B & M Ry. Co v. 
Sutherland, Civ App, 207 S.W. 982 
Va—Southern Ry Co v. Finley & 
Seymour, 102 SE. 559, 127 Va. 132 
10 C J. p 379 note 28 

Corpus Jtiris quoted or cited 
La.—^Bowie Lumber Co. v. Tazoo & 
M. V. R Co, 131 So. 689, 690, 14 
La App 454 

Neb—^Nye-Schneider-Fowler Co. v. 
Chicago & N. W Ry. Co, 179 N 
W 503, 504. 105 Neb. 151. 

S D —^Bates v American Ry Express 
Co, 187 NW 634, 635, 45 S D. 373. 
distinguishing Peterson v Chicago, 
M. & St P Ry. Co., 102 NW. 595, 
19 S.D. 122. 

"The general rule . • • has its 
foundation m the fact that the sub- 
3 eel matter of the transportation 
contract is committed to the exclu¬ 
sive possession of the carrier, and 
he alone is m position to know and 
to disclose the cause of injury there¬ 
to on transit. The shipper is whol¬ 
ly without such knowledge, and must 
submit to his loss unless the car¬ 
rier be required by the law to explain 
the occasion thereof and to exonerate 
himself from blame ”—^Zimmerman 

V. Northern Pac Ry. Co., 167 NW. 
546. 140 Minn 212. 

This presumption is not evidence 
and expires when sufficient evidence 
IS introduced of the facts out of 
which the damage arises to support 
a finding that it was from a cause 
for which the carrier would not be 
liable.—Nye-Schneider-Fowler Co v. 
Chicago & N. W Ry. Co, 179 N W 
503, 105 Neb. 151 

The Carmack amendment, 49 U S 
C.A § 20, by reestablishing the com¬ 
mon-law rule of liability on inter¬ 
state shipments of live stock, re¬ 
lieved the earner of liability as in¬ 
surer, but a prima facie case is made 
by showing receipt of stock by car¬ 
rier in good condition and delivery 
at destination m bad condition, and 
the negligence of the carrier is 
presumed when such prima facie 
case IS made—^Panhandle & S. F Ry 
Co. V. Andrews, Tex.Civ.App., 278 S 

W. 478. 


US rule IS unaffected by a provision 

Flalutilf need not prove what spe- 
cific acts the carrier did or failed to 
do which resulted in the death of a 
hog in transit —^Buck v Amencan 
Railway Express Co., 192 NW. 277, 
109 Neb 638. 

Carrier may rebut presumption 

Carrier by affirmative evidence 
may rebut presumption of negligence 
arising from delivery to it of cattle 
in good condition and delivery at 
destination of cattle in bad condi¬ 
tion—^Texas & N O R. Co. v. East, 
Tex Civ App., 57 S W 2d 175. 

Sufficiency of evidence to overcome 
presumption 

(1) Where death from natural 
causes of an animal in transit is 
pleaded as an excuse, the carrier 
must show that death was the re¬ 
sult of natural causes, and that the 
disease was contracted through no 
fault of the carrier, and evidence of 
proper feeding and watering at cer- 
tam points does not conclusively re¬ 
but the presumption of the carrier’s 
negligence —^Ragsdale-Lawhon Mule 
& Horse Co. v Davis, 119 SE. 428, 
30 GaApp. 752 

(2) Presumption of negligence 
against a carrier from the arrival of 
a shipment of cattle, which had been 
unaccompanied, in an injured condi¬ 
tion is rebutted by showing that 
there was no delay in handling the 
cattle and that they were transport¬ 
ed without negligence —^Leon v. 
Hines, Tex Civ App, 223 S.W. 239. 

(3) A shipper’s prima facie case 
for loss of hogs in transit made by 
proof of delivery to a carrier in good 
condition and death of some of them 
when delivered by the carrier was 
not overcome by evidence that they 
died from congestion of the lungs, it 
not appearing that was the sole 
cause of death.—^Hartford Fire Ins. 
Co V. Payne, App. 243 SW. 357, 
certiorari quashed State ex rel Hart¬ 
ford Fire Ins. Co. v. Trimble, 250 S. 
W 393,' 298 Mo. 418. 

(4) A* prima facie showing of neg¬ 
ligence of the carrier in action for 
damages to live stock shipped is not 
met by proof that the cattle when 
shipped were securely tied by the 
shipper, and while in the exclusive 
charge of the carrier became untied. 
—San Antonio & A. P Ry Co. v. 
Jackson & Allen, Tex.Civ App, 187 S. 
W 488 

(5) Tram records and notations oi 
no rough handling, made by the car¬ 
rier’s freight tram conductor and 
confined to the breaking of, or dam¬ 
age to, some part of a car or the 
parting of the train, are of little pro- 
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in the bill of lading or contract of shipment reliev¬ 
ing the carrier from liability for injury unless caus¬ 
ed by its negligence/® or providing that the burden 
shall be on the shipper to prove that the carrier was 
negligent In some decisions the rule is laid down 
even more broadly, it being stated that proof that 
live stock delivered to the carrier was lost or in¬ 
jured while in its possession throws on the carrier 
the burden of showing that the loss or injury was 
not due to its negligence.7S 

Extent and qualifications of rule in general. 
While it is necessary, in order to raise the presump¬ 
tion of negligence on the part of the carrier, for 
plaintiff to show that the live stock was delivered 
to the carrier in good condition,7® such rule does not 
apply where plaintiff charges specifically that the 
stock was damaged by some act of negligence done 
after its receipt by the carrier, such as exposure 
thereof to a storm.®® There is no presumption 
against the earner where it appears that the con¬ 
signee, in receiving the shipment and paying the 
freight charges, executed a written receipt therefor 
as “in good order,” and there was then no visible 


indication to the contrary and if the carrier 
proves that live stock was delivered to it for ship¬ 
ment in a damaged condition the burden is on plain¬ 
tiff to show that the carrier was negligent.®^ Al¬ 
though plaintiff in a common-law action need not in 
the first instance prove negligence on the part of 
the carrier but may wait until the carrier pleads 
and proves facts tending to bring the loss or injury 
within one of the exceptions to a carrier’s common 
law liability,®® yet, where the carrier meets the bur¬ 
den of provmg, or the evidence shows prima facie, 
that the loss or injury resulted from a cause ex¬ 
cepted in the shipping contract, the burden is on 
plaintiff to prove that the carrier was negligent.®^ 
Also, in accordance with the rule already discussed 
m § 79 that the carrier is relieved from liability if 
he has provided suitable means of transportation 
and exercised that degree of care which the nature 
of the property requires, or has not otherwise con¬ 
tributed to the injury, if the carrier shows such 
facts he need not go further and make a specific 
showing that the injury was actually caused by one 
of excepted causes exempting him from liability.®® 


bative force to rebut the presump -1 
tion of negligence arising from the 
unexplajined injury to live stock in 
transit, since there might be much! 
rough handling indicated by such | 
records.—^Daily v Chicago. St. P, 
M & O. R. Co., 194 N.W 676. 110 
Neb. 481. 

A ];oni<dann statute, Civ.Code art 
2754. making carriers liable for loss 
or injury unless caused by accidental 
or uncontrollable events, does not 
render a railroad liable for death of 
a horse m transit because it fails 
to show the cause of death, where 
the horse is carried under bill of lad¬ 
ing providing that railroad should 
not be liable for death unless caused 
by its negligence, as to which there 
was no evidence —^McHenry Horse 
!E£z:ch. v. Illinois Cent. R. Co. 86 So. 
649, 148 La. 49 

7®. Md.—^Bloecher & S^'haaf v. 

Pennsylvania R. Co., 160 A 281, 
162 Md. 463. 

77- Mo—Shaffer v American Ry 
Rxpress Co, App.. 282 S W 725— 
Long V American Ry Hxpress Co, 
App., 274 SW 906. 

78L Ala.—^Atlantic Coast Line R Co. 
V. J. S. Carroll Mercantile Co, 97 
So. 904, 210 Ala 284. 

Ark.—^Missouri Pac. R Co. v. Mar- 
tindale. 213 S W. 177, 139 Ark 143 i 
N C.—^Davis Live Stock Co v Davis, I 
124 S.E 157, 188 NC 220—^Bar¬ 
den V. American Ry Express Co, 
106 S.E 462, 181 N.C, 4S3~-Os- 
bome V. Southern R. Co, 96 S E 
34, 175 N C. 594—Teeter v. South¬ 
ern Express Co., 90 S.R 761, 172 


N C 616, reargument demed 90 S 
E 927. 172 N.C. 620. 

10 CJ. p 380 note 29 

MegUgeii.t delay 

Shipper suing carrier for negli¬ 
gent delay makes prima facie case 
by showing loss or injury in transit, 
shifting burden to carrier to acquit 
Itself of negligence. 

Ala—^Louisville & N R Co. v Kin¬ 
ney. 127 So 804. 221 Ala 136. 

Ark —^Missouri Pac. R Co v. Mar- 
tindale, 213 SW. 777, 139 Ark 143. 

79- Md—^Bloecher &* Schaaf v. 
Pennsylvania R. Co, 160 A 281, 
162 Md 463. 

Minn—Garbisch v. American Ry Ex¬ 
press Co, 225 NW. 432, 177 Mum. 
494. 

aOm Iowa —^McNamara v. Chicago, R. 
I & P. Ry. Co., 165 NW 1008, 
183 Iowa 577 

81. Ga —^Hogg V. Louisville & N. 
R Co, 127 SE 830, 33 GaApp. 
773 

Ck>ipns Xurls is cited with rela¬ 
tion to this proposition in Hogg v 
Louisville & N. R. Co, supra. 

82. Tex—Jones v. Galveston, BL & 
S A Ry. Co., Civ.App, 193 SW 
373 

83l Mo —^Mourer v. Wabash Ry. Co , 
280 S.W 1050. 222 Mo App. 495— 
Ensman v. Wabash Ry. Co., App, 
243 S.W 237. 

84i Me—Grant v. American Ry. Ex¬ 
press Co., 139 A. 784, 126 Me 489 
—^Morse v. Canadian Pac. Ry. Co, 
53 A. 874, 97 Me. 77. 
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Mo—^Mourer v. Wabash Ry. Co., 280 

S.W 1050, 222 Mo App. 495. 

S C-—Sweeney v. Southern Ry. Co, 

163 SE. 838, 165 S.C. 380. 

S^y due to strike 

Where the carrier showed that a 
delay causing mjury to live stock 
was due to a strike, within a con¬ 
tract exempting it from liability for 
losses caused by strikes, the burden 
was on plaintiff to show the car¬ 
rier's negligence m connection with 
such strike and delay —^Mourer v. 
Wabash Ry Co, 280 SW. 1050, 222 
Mo.App 495 

85. Ariz—Southern Pac. Co. v. 

Itule, 74 P.2d 38. 

10 C.J. p 380 notes 30. 31. 

Corpus OTaxis is quoted in Bowie 
Lumber Co v Yazoo & M V. R. Co, 
131 So. 689, 690, 14 La App. 454. 
Differeut quantum of proof 

“We think this apparent excep¬ 
tion to the general rule is, in reality, 
only a recognition of the different 
quantum of evidence required to es¬ 
tablish the same defense under dif¬ 
ferent circumstances It is a well- 
known fact that the majority of 
inanimate objects, when they are 
delivered to the carrier in good con¬ 
dition, will almost invariably remain 
in the same state until they reach 
the consignee at the end of the route, 
m the absence of some humsm in¬ 
strumentality which injures them. 
Such being the case, it is but reason¬ 
able that, in case such objects ar¬ 
rived in a damaged condition, the 
carrier should prove affirmatively the 
damage was caused by one of the 
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Showing loss or injury due to human agency. In 
some cases, even m jurisdictions where the general 
rule is approved, a qualification or limitation has 
been made to the effect that, inasmuch as the car¬ 
rier IS not liable for the death of animals during 
transportation due to natural causes or to their in¬ 
herent vice or natural disposition, mere proof that 
the animals died while in the possession of the car¬ 
rier is not suflScient to establish liability, but the 
evidence must further show that the loss was due to 
human agency,^® after which showing the carrier 
has the burden of proving due diligence on its 
part.^*^ No presumption of negligence, it has been 
held, arises against the carrier from mere injury as 
arises in the case of inanimate objects but where 
this view' prevails it is said that the burden on 
plaintiff is sustained by very slight proof, and may 
be established by collateral circumstances affording 
a reasonable inference of negligence on the car¬ 


riers part*® 

Where specific negligence is charged. Another 
exception to the general rule, as held in a number 
of cases, is that the presumption of negligence aris¬ 
ing from the receipt of live stock by the carrier in 
good condition and the delivery thereof in bad con¬ 
dition, does not apply where plaintiff alleges spe¬ 
cific acts or omissions as constituting negligence, 
instead of relying on the carrier’s liability as insur¬ 
er in such case plaintiff has the burden of prov¬ 
ing negligence of the carrier causing or contributing 
to the damage,®! and mere proof of injury in transit 
will not make a prima facie showing of negligence 
so as to cast on the carrier the burden of disproving 
negligence;®- but, where plaintiff makes a prima 
facie showing of negligence, the burden is on the 
carrier to prove its freedom from negligence.®^ 

Sickness of live stock. An important limitation 
on the general rule, recognized by some decisions, is 


four thing’s above set forth, since j 
they were the only matters which re¬ 
leased It from the obligation of an 
insurer imposed on it by public pol¬ 
icy. For instance, a plate glass 
mirror, which is in good condition, 
will remain so mdefinitely unless 
injured by an act of God or some 
humaua violence applied thereto di¬ 
rectly or indirectly. And, since the 
carrier is in the exclusive possession 
of the goods during their carriage, it 
IS in the best position of any one 
to show affirmatively the real cause 
of the damage. It is apparent, how¬ 
ever, that animate objects, such as 
livestock, are m an entirely different 
category They may be mjured, or 
even killed, by acts arising out of 
■their own inherent nature and un¬ 
accompanied by any human agency 
or negligence. Even with the best 
of care on the part of all who come 
in contact with them during the 
shipment, they often fail to arrive 
at their destination in good condi¬ 
tion. The apparent exception is 
merely a recognition of this fact, 
and, if the earner proves the exer¬ 
cise of due care on its part, the 
natural presumption is that the dam¬ 
age was caused by the nature of the 
animals, and not by any human 
agency.”—Southern Pac. Co. v. Itule. 
Ariz. 74 P-2d 38, 41. 

861 Iowa—Nugent v. Chicago & N. 
W. Ry. Co., 166 NW. 592. 183 Iowa 
1073. 

Mo—Moran v. Chicago. B. & Q R. 
Co., App., 255 S W 331—^Byrum 
V. Chicago & A. R. Co., App, 226 
S.W. 91. 

10 C.J p 380 note 34. 

87- Iowa.—^McCoy v Wabash Ry. 

Co., 231 N W 353, 210 Iowa 1075 
Mo—^Moran v Chicago, B. & Q. R 
Co., App.. 255 S W. 331. ^ 


. If condition of suggests 

injuries from external violence dur¬ 
ing transportation, and evinces a 
condition not usually attendant on 
carriage with due care, it is sufficient 
to repel presumption pertaining to 
proper vice, and to cast burden on 
earner of showmg no negligence — 
Morrow v. Wabash Ry. Co. 265 S W. 
851, 219 Mo.App. 62. 

88- Pa—Maiorano v. American Ry. 
Express Co, 86 Pa.Super 88—Bair 
V. Adams Express Co., 66 Pa Su¬ 
per. 106—Blackburn v. Adams Ex¬ 
press Co., 43 Pa.Super. 276, af¬ 
firmed 79 A 760, 230 Pa 635 

89- Mo.—^Byrum v. Chicago & Al. R. 
Co., App., 226 S.W. 91—Cunning¬ 
ham V. Wabash R. Co., 149 S.E. 
1151. 167 Mo.App 273. 

10 C J. p 381 note 36. 

90L Mo.—Vaughn v. St. Louis-San 
Francisco Ry Co, 15 SW.2d 901, 
223 Mo.App. 732—Howell v. Hines, 
App., 227 SW. 619—Schade v. Mis¬ 
souri Pac. R. Co, 221 S.W. 146, 
204 Mo.App. 88. 

Tex.—^Hines v. Whiteman, Civ.App., 
228 S.W. 979. 

91- Me—^Edwards v. Ameiican Ry 
Express Co., 148 A. 679, 128 Me. 
470 

Mo—Cole V. American Ry. Express 
Co, 68 S.W2d 736, 228 Mo App 
78—^Sinclair v. Missouri, K & T 
Ry. Co. App. 253 SW. 380--Sul- 
livan V Amencan Ry Express Co., 
245 SW. 375, 211 Mo-App 123— 
Rhodes v. Mi:^soun Pac. R. Co., 
App, 234 S W. 1026 
Tex—^Panhandle & S F Ry. Co v 
Key, Civ.App., 20 S.W.2d 260. 

98- Mo.—Cloyd v. Wabash Ry. Co., 
App, 240 S W 885—^Robinson v. 
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Bush. 200 S.W. 757, 199 Mo App 

184. 

93. Cal.—^Murray v. Southern Pac. 

Co, 265 P. 337, 89 Cal App 741. 

Evidence sufficient to put burden on 
carrier 

(1) Evidence of failure to sand 
fioors of cattle car and of violent 
jerking was held sufficient to place 
burden on earner of showing free¬ 
dom from negligence —^Murray v 
Southern Pac. Co., 265 P. 337, 89 Cal. 
App. 741. 

(2) In an action to recover dam¬ 
ages for injury to a horse which was 
being carried in a railroad car, that 
proof that the injury was occasioned 
by a sudden stopping of the car, so 
violent that a wooden bar in front of 
the horse was broken in two, and 
two halters secured to the top of 
the car were snapped, and the horse 
was thrown down and his back bro¬ 
ken, and that employees of the com¬ 
pany at once entered the car to see 
if injury had been done, raises a 
presumption of negligence on the 
part of the company.—Newman v 
Pennsylvania R. Co. 53 N.YS. 456, 
33 App Biv. 171, 27 N.Y.Civ Proc 377 

Xn. MiBsoutl, under L..1913 p 177, 
proof of earner's failure to trans¬ 
port live stock within a reasonable 
time is prima facie proof of negli¬ 
gence, and the burden is then on the 
carrier to show that its failure was 
not due to its negligence; but this 
statute does not apply to interstate 
shipments, and in such cases the 
burden is on plaintiff not only to 
show delay, but to show a negligent 
delay—Cunningham v. Chicago & A 
R Co., App., 216 S.W. 5—Berry v 
Chicago & A. R. Co., App., 208 S 
W 622—^Baker v. Bush. App., 194 S 
W. 1061. 
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that where a recovery is sought for the sickness of 
live stock in transit, or from death resulting from 
sickness the fact that the stock was apparently 
sound when delivered for shipment raises no pre¬ 
sumption of negligence, but the burden is on plain¬ 
tiff to prove the carrier’s negligence,®^ and that such 
negligence was the proximate cause of the dam¬ 
age,®® the reason for this exception to the general 
rule being that sickness of live stock, or death from 
sickness, may be due to a diseased condition exist¬ 
ing at the time of or prior to its delivery to the 
carrier, although not discovered by its owner or the 
earner, or may be due to atmospheric, climatic, or 
other conditions over which the carrier has no con¬ 
trol, and for which it would not be responsible.®® 
So, where plaintiff averred failure of the carrier to 
furnish clean cars, as required by a rule of the state 
sanitary stock commission, whereby live stock be¬ 
came sick and died, and the carrier charged that the 
stock became infected before the shipment beg^n, 
the burden is on plaintiff to grove his averment®^ 

Effect of provisions in hUl of lading. Where a 
shipping contract stipulates that, as a condition pre¬ 
cedent to recovery for loss of, or injury to, animals 
shipped, the shipper must prove that the loss or in¬ 
jury was due to the carrier’s negligence, the burden 
is on the shipper, and the doctrine of res ipsa 
loquitur does not apply;®® but, where the carrier 


departs from the agreed route, it has the burden of 
proving, notwithstanding such stipulation, not only 
due care on its part, but also that the loss or in¬ 
jury was not due to the change of route.®® So, al¬ 
though the contract places on the shipper the bur¬ 
den of proving negligence, where there is an imrea- 
sonable delay sufficient to raise an inference of neg¬ 
ligence on the part of the carrier, the burden shifts 
to the carrier to show that the delay was beyond 
its control.! 

(2) Stock Accompanied by Shipper 

It is a general rule, with some exceptions and qualifi¬ 
cations, that where the owner undertakes to accompany 
live stock for the purpose of caring therefor, the burden 
IS on him to show that loss of, or injury to, the stock 
was due to the carrier's negligence. Ordinarily the bur¬ 
den IS on a shipper accompanying live stock to show 
that loss of, or injury to, the stock was not caused by 
his negligence. 

Although there is some authority to the contraiy,^ 
the general rule is that, where by special agree¬ 
ment the owner of stock or his agent accompanies 
the shipment for the purpose of giving care and at¬ 
tention to the stock, the burden is on the owner, in 
an action for damages for loss or injury alleged to 
be due to the negligence of the carrier, to prove 
that the loss or injury was the result of the carrier’s 
negligence, either in transporting the stock or in 
failing to afford facilities for caring therefor,® in 


94. Ky.—Georgria, S. & F Ry Co. v. 
Makeever, 15 S.W.2d 293, 228 Ky. 
492—Louisville & N. R. Co. v. 
Taylor. 205 S.W. 934, 181 Ky. 794. 

Md.—Bloecher & Schaaf v. Pennsyl¬ 
vania R Co, 160 A. 281, 162 Md 
463—Baltimore & O. R Co. v. Do¬ 
ver, 75 A- 352, 112 Md. 296, 26 L. 
RA,N.S., 712. 

Mo—-Vaugrhn v. St. Louis-San Fran¬ 
cisco Ry. Co. 15 S.W.2d 901, 223 
Mo.App. 732—^Bragrer v- Payne, 

App.. 235 S.W. 148. 

10 C.J. p 380 note 32. 

Coxpvui Juris is quoted in Chicagro, 
L & Li Ry. Co V. Blankenship, 127 
NB. 209. 212, 77 IndApp. 225. as 
sustaming: the rule with reference 
to si(^ or diseased animals when 
delivered at destination. 

95. Ky.—Georgna, S & F Ry. Co. v. 
Makeever, 15 S.W.2d 293, 228 Ky. 
492. 

90. Mo.—Vaugrhn v. St. Louis-San 
Francisco Ry. Co., 15 S.W.2d 901r 
223 Mo App. 732. 

97- Tex.—Clampitt v. St. Louis 
Southwestern Ry. Co. of Texas, 
Civ App., 185 S,W. 342, error re¬ 
fused. 

90. N.H.—J. F. Bell & Sons Co v. 
American Ry. Exp. Co., 149 A. 497, 
84 N.H. 273- 1 


99. NT.—Ely v. Barrett, 168 N.Y S. 
419, 181 AppDiv. 176, appeal dis¬ 
missed 120 N.E 60. 224 N.Y. 550. 

1- Tenn—^Louisville & N. R Co. v. 
Montgomery. 188 S.W. 1146, 136 
Tenn. 171. 

2- S.C —Crawford v. Southern R 
Co.. 34 S.E. 80, 56 SC. 136—^John¬ 
ston V. Richmond, etc., R. Co., 17 
SE 512, 39 SC. 55—Wallingford 
V. Columbia, etc., R. Co, 2 S.E. 19, 
26 SC. 258. 

3. Ark—Arkansas Western Ry. Co 

V. Robson, 285 SW. 372, 171 Ark. 
698. 

Iowa—Vander Beek v. Chicago & N 

W, Ry. Co., 278 N.W. 201—Wieder- 
in V. Chicago & N. W. Ry. Co, 237 
NW 344, 212 Iowa 1103—Vincent, 
Albin & Strahl v. Hines, 200 NW. 
1, 198 Iowa 1224—Gibson v. Adams 
Express Co., 175 N.W. 331. 187 
Iowa 1259. 

Mont—Kirby v. Oregon Short Line 
R Co.. 197 P. 254, 59 Mont. 425. 
Neb—Egan v. Chicago, B. & Q R 
Co, 191 N.W. 708, 109 Neb. 567— 
Starr v. Chicago, B. & Q. R Co., 
173 N.W 682, 103 Neb. 645 
S D —Sheehan v. Minneapolis & St. 

L R Co, 193 N.W. 597, 46 S.D. 429. 
Tex.—Chauncey v Kansas City, M 
& O. Ry. Co., Civ App., 32 S.W.2di 
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369—^Houston E. & W. T Ry Co. 
V. Southern Pine Lumber Co., Civ. 
App , 6 S.W 2d 418—Ft. Worth & D. 
C. Ry. Co. V. Allen, Civ.App, 189 
SW. 765. 

Utah.—^Byram v. Payne, 201 P 401, 
58 Utah 536, 18 ALR 1110 
Wis—Chaimson v. American Ry Ex¬ 
press Co., 189 N.W. 529, 178 Wis. 
286. 

10 C J. p 381 note 38, p 382 notes 39, 
40 

Cozpiu Juris is cited in support of 
this rule. 

Idaho.—^Lane v. Oregon Short Line 
R Co., 198 P. 671. 34 Idaho 37, 15 
A.LR 197. 

Kan.—^Abell .v. Missouri Pac R Co., 
243 P. 1031, 1032, 120 Kan. 362, re¬ 
hearing denied 244 P. 1044, 120 
Kan. 553. 

Minn—^Zimmerman v. Northern Pac. 
Ry. Co., 167 N.W. 546, 140 Minn. 
212 . 

Extent of burden 

Shipper accompanying shipment 
had to establish that he could not 
observe car containing horses at 
place where injuries occurred before 
burden shifted to carrier to show 
lack of negligence.—Cooper v. Oregon 
Short Line R Co., 262 P. 873, 45 Ida¬ 
ho 313. 
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the absence of a statute to the contrary there be¬ 
ing no presumption of negligence from the fact that 
live stock was in good condition when shipped and 
m bad condition at destination, or from mere proof 
of injury.5 The reason for this is that the shipper 
is in as good a position as the carrier to know what 
was the cause of the loss or injury and whether such 
loss or injury was the result of the carrier’s neg¬ 
ligence.® The burden of showing the reasonable¬ 
ness of a demand by the shipper that live stock 
which had become unmanageable be unloaded at an 
intermediate point is on plaintiff-^ 

Extent and qualifications of rule. The rule plac¬ 
ing the burden on the owner accompanying the 
stock to prove the carrier’s negligence obtains where 
the consignor agreed to accompany the shipment, 
but failed to do so,® although it’has been held other¬ 
wise where the carrier knew that he was not ac¬ 
companying the shipment pursuant to his agree¬ 
ment.® The fact that the owner accompanying the 
shipment was not negligent does not operate to re¬ 
lieve him of the burden of proving that the mjury 
to the stock was due to the carrier’s negligence.^® 
So it has been held that a statute which reqmres 
carriers to furnish shippers of live stock free trans¬ 
portation to and from destination does not alter the 
rule that no presumption of the carrier’s negligence 
arises from the injury of live stock in transporta¬ 
tion, where m accordance with the shipping con¬ 
tract the shipper accompanies the shipment.^^ Nev- 

4. Statntoxy pro-visioiis 

Under Code Suppl 1913 § 2116, as 
amended, declaring that, in an action 
against a railroad corporation to en¬ 
force rights under the statute, the 
burden of proving that the statute 
has been complied with by the rail¬ 
road corporation shall be on such 
corporation, the fact that the shipper 
accompanies the stock does not re¬ 
lieve the carrier of the burden of 
proof—^Mackin v. Minneapolis & St 
L. R Co.. 157 N.W. 729, 176 Iowa 
150. 

5- Idaho.—Cooper v Oregon Short 
liine R. Co., 262 P. 873, 45 Idaho 
313. 

Minn.—Zimmerman v Northern Pac 
Ry. Co, 167 NW. 546, 140 Minn 
212 

Tex.—^Panhandle & S P R Co. v. 

Ross, CivApp 80 SW2d 427— 

Chaunccy v. Kansas City, M. & O 
Ry. Co, CivApp, 32 SW2d 369— 

Texas & N O R. Co. v Conn, Civ 
App , 30 S.W 2d 939 
Wis—Chaimson v. American Ry. Ex¬ 
press Co., 189 NW. 529, 178 Wis 
286 

& Idaho —Cooper v. Oregon Short 
Line R. Co., 262 P. 873, 45 Idaho 
313. 


ertheless it has been held that the mere fact that 
the shipper accompanies the shipment will not place 
on him the burden of proving negligence on the part 
of the carrier where there is no proof that he as¬ 
sumed the duty of taking care of the stock ship- 
ped,^^ the presumption, in such case being that the 
carrier accepted the shipment under its full com¬ 
mon-law liability for the safe transportation there¬ 
of, so as to place on it the burden of showing free¬ 
dom from negligence.^® Moreover, where injury to 
cattle IS caused by delay in transportation it is not 
to be presumed that the caretaker, concerned with 
the duty of keeping the cattle on their feet and pre¬ 
venting unnecessary damage thereto, would be 
charged with notice of the reasons for the various 
delays, and be required to show that such delays 
were negligent, since unexplained and unusual de¬ 
lays in transporting cattle would raise a presump¬ 
tion, or make a prima facie case, of negligence on 
the part of the carrier,casting on it the burden 
of proving a legal excuse.^® If the presence of a 
caretaker, or his acts or conduct, prevented the car¬ 
rier from in any manner discharging its duties as 
a common carrier, the burden of proving such mat¬ 
ters, It has been held, is on the carrier,^® The gen¬ 
eral rule placing the burden of proof on a shipper 
accompanying the live stock has no application 
where the shipper is not afforded an opportunity to 
accompany the stock nor is the rule applicable 
where the loss or injury was not caused by the 
shipper’s failure to perform his agreement to care 

the burden is on defendant to ovei^ 
come such prima facie case—Chica- 
fTo, R. L & P. Ry. Co v W. T Hales 
& Co. 214 P 170, 89 Okl 130 

10- Iowa.—^Hanley v Chicago, etc, 
R Co., 134 NW 417, 154 Iowa 60 

11- Ark—Arkansas Western Ry. Co. 
V. Robson, 285 SW 372, 171 Ark. 
698—St. Louis, etc., R. Co v. 
Wells, 99 S.W, 534, 81 Ark 469. 

12. Tex.—G., C. & S P Ry. Co. v 
Taylor, Civ.App., 101 S W 2d 642— 
Texas, etc, R. Co v Dishman, 85 
S.W. 319, 38 TexCiv.App. 277. 

13. Tex—G., C & S F Ry Co. v. 
Taylor, Civ.App, 101 S W.2d 642. 

14. Tex—Kansas City, M. & O Ry 
V. Cauble, Civ.App., 286 S W. 

478. 

Wyo—^Davis v. Graham, 225 P. 789, 
31 Wyo. 239. 

15- Wyo.—^Davis v. Graham, supra. 
Borden of overcowinff prima fade 
case not sustained 

Wyo—^Davis v Graham, 225 P. 789, 
31 Wyo. 239. 

le. Mont—Nelson v Great North¬ 
ern R Co, 72 P. 642, 28 Mont 297. 
17- Tex.—^Texas, etc. R. Co. v. Tom¬ 
linson, Civ.App., 166 S.W. 446. 


Iowa—Gibson v Adams Express Co., 
175 NW. 331, 187 Iowa 1259. 
Minn—^Zimmerman v. Northern Pac 
Ry. Co.. 167 N.W 546, 140 Minn 
212 

S D —^Bates v. American Ry. Express 
Co. 187 NW 634, 45 S D. 373 
Wis —Chaimson v. American Ry Ex¬ 
press Co, 189 NW. 529, 178 Wis 
286 

10 C J. p 382 note 41. 

7. La.—^Regan v. Adams Express 
Co, 22 So 835, 49 La.Ann 1579 

8. S D —^Mix v Chicago, etc, R Co., 
149 N.W. 727, 34 S.I>. 613 

9. Okl—^Davis v. Miller, 232 P. 75, 
105 Okl. 158. 

Statement of rule 

• Where a shipment of live stock is 
made under a special contract pro¬ 
viding that the shipper will care for 
the animals and attend to feeding 
and watering them, and the carrier 
IS aware that the shipper is not ac¬ 
companying the animals to care for 
them and undertakes to feed and 
water them, the special contract does 
not change the general rule that 
proof of delivery to carrier m good 
condition and delivery by the carrier 
at destmation in bad condition makes 
a prima facie case of negligence and 


Co 
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for the stock, and the presumption of the carrier's 
negligence arising from proof of loss or injury of 
stock while in the carrier’s control is not affected 
by an agreement that plaintiff, given free transpor¬ 
tation, agreed to care for the stock, where the dam¬ 
age was not caused by his failure to perform his 
agreement, especially where for a time during the 
transportation plaintiff was not in attendance on the 
stock, which was during such period in the com¬ 
plete control and custody of the carrier.i^ It has 
also been held that the doctrine that, where a care¬ 
taker accompanies a live stock shipment, no pre¬ 
sumption obtains, in the absence of proof of how 
the injury to the stock occurred that it was due to 
the carrier’s negligence, does not apply where the 
attendant shows that there was rough handling of 
the stock and an inexcusable delay in transit, from 
which a presumption of injury therefrom arises, 
and the carrier offers no evidence to contravene 
such presumption,!® and that, where the earner vio¬ 
lates a provision of a statute prescribing the length 
of time that live stock may be confined without un¬ 
loading, feeding, and watering, a presumption of 
negligence on the part of the carrier arises, casting 
on it the burden of showing a legal excuse for such 
violation.2® Qn the same principle, where the car¬ 
rier fails to comply with the contract of shipment 
requiring live stock to be unloaded, fed, and wa¬ 
tered after a specified period of confinement, the 
carrier has the burden of proving that it was not 
negligent in this respect.^! 

Burden of showing absence of negligence of 


caretaker. Where by agreement the shipper ac¬ 
companies the stock for the purpose of taking care 
of it during transportation, the burden is on him 
in an action for loss or injury to show that such 
loss or injury was not due to any negligence on his 
part in the performance of the duties assumed by 
him,22 since he assumes duties as fully and explicit¬ 
ly as does the carrier but where the shipper 
shows the performance of the things he undertook 
to do and that the stock was not injured by any¬ 
thing he was to do or did, and that it was delivered 
in bad condition on reaching the point of destina¬ 
tion, the inference that the injury was the result of 
the carrier’s negligence is justified, and the carrier 
must meet such case by evidence.^^ 

L Damages 

The burden is on the plaintiff to prove the amount 
and extent of damages, but where the defendant alleges 
a stipulation fixing the market value of the property at 
the time and place of shipment, and the plaintiff estab¬ 
lishes a different market value, the burden is on the de¬ 
fendant to show the correct value. The burden is also 
on the defendant to prove matters in reduction of dam¬ 
ages. 

In an action for the loss of, or injury to, proper¬ 
ty while in the possession of a carrier for transpor¬ 
tation, the burden is on plaintiff to prove not only 
that damages resulted from the loss or injury,25 but 
also to show, with reasonable certainty,26 the 
amount and extent of such damages ,27 and his 
failure to establish the measure of damages is fatal 
to a recovery.26 So, where the damage is partial 
only, the burden is on plaintiff to present evidence 


18- N C —^Barden v. American Ry. ] 
Express Co., 106 SB 462, 181 NC 
483 

19. Tex—^Pt. Worth, etc, R Co v 
Montgomery, Civ App, 141 S W 

813. 

20i Wyo—^Davis v Graham, 225 P. 
789, 31 Wyo. 239. 

21. Wyo—^Worland v. Davis, 223 P 
227, 31 Wyo 108 

22. Tex—Kansas City, M. & O Ry 
Co of Texas v. James, Civ.App, 
190 S.W 1136. 

10 C J p 382 note 48. 

23. Ind.—^Terre Haute, etc, R Co v. 
Sherwood, 31 NE 781. 132 Ind 
129, 32 Am SR. 239, 17 LRA. 339 

24b Iowa —^Hosteller v Iowa Cent. 

R Co 133 N.W. 748, 153 Iowa 390. 
Minn —Cole v Minneapolis, etc, R 
Co., 134 NW. 296, 117 Minn 33. 

25. Ala—Liouisville & IST. R Co v. 
Hendricks. 171 So. 273, 233 Ala. 
259 

Tex—^Kansas City, M. & O Ry Co. 
V McMullen, Civ App., 19 S.W 2d 
98, error dismissed 
86- XT S.—^Baltimore & O. C. Termin¬ 


al R. Co v Becker Milling Mach. 
Co, CCAIll, 272 F 933 
Mont —Kirby v Oregon Short Line 
R Co. 197 P 254, 59 Mont 425. 

Va —Southern Ry. Co v Burton & 
Briel, 141 SB 113, 149 Va. 364 
27. US —Ohio Galvanizing & Mfg 
Co V Southern Pac. Co , C.C A Ky, 
39 F2d 840, certiorari denied 51 S 
Ct 83, 282 US 879, 75 L Ed 776 
Idaho—Gray v Oregon Short Line 
R Co, 187 P 540, 32 Idaho 701 
Ill.—^Mueller Gram Co v Lake Erie 
& W R Co, 213 Ill App 108. 

Neb —^Nye-Schneider-Fowler Co v 
Chicago & N. W. Ry. Co, 182 NW 
967, 106 Neb. 149. 

Tex—Kansas City, M & O Ry Co 
V McMullen, Civ App, 19 S.W.2d 
98, error dismissed. 

Burden not sustained 

In action against carrier for loss 
of baled cotton by fire, plaintiff had 
the burden of showing the amount of 
his damage, which was not discharg¬ 
ed by evidence failing to show the 
grade of the cotton or number of 
pounds destroyed —^Brass v. Texar¬ 
kana & ET. Smith Ry. Co, 218 S.W 
1040, 110 Tex. 281, reversmg Texar- 

5,57 


kana & Ft S Ry. Co v Brass, Civ- 

App , 175 S W. 778 

Shrinkage in we^ht of grain 

In an action against a earner for 
loss of grain shipped, where evidence 
IS introduced to show that gram 
would shrink in weight during ship¬ 
ment, owing to loss of moisture con¬ 
tent, mere discrepancy in weight be¬ 
fore and after shipment cannot he 
relied on alone to prove actual loss, 
and the burden of showing the 
shrinkage and of making allowance 
therefor is on the shipper—^Nye- 
Schneider-Fowler Co. v Chicago & 
N W Ry. Co., 182 N W. 967, 106 Neb. 
149 

Boss in weight of live stock 

Where loss in weight of live stock 
IS claimed as a result of delay in 
starling a shipment which arrived at 
its destination within a reasonable 
time after loading, the burden is up¬ 
on the shipper to show that upon its 
^UTival it weighed less than it 
would have weighed if the delay had 
' not occurred.—Gray v Oregon Short 
Lme R. Co, 187 P. 540. 32 Idaho 701. 
28L Tex.—Dickerson v. San Antemo, 
etc., R Co.. CivApp.. 170 S.W 1045. 
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from whidb the exact amount of damages may, with 
reasonable certainty, be determined.^® 

As affecting the damages recoverable for the loss 
of or injury to property, the burden of proof is on 
plaintiff to show the value of the goods;®® and, 
if the action is based on contractual liability, this 
principle applies whether the contract is considered 
as fixing the measure of damages or as limiting de¬ 
fendant’s liability.®^ Under the Interstate Com¬ 
merce Act providing that the value of interstate 
shipments declared by the shipper shall have no 
other effect than to limit liability and recovery to 
an amount not exceeding the value so declared, the 
burden is on the shipper suing for loss or injury 
to prove the true value of the goods, since the car¬ 
rier IS not bound by the declared value.®® Where 
defendant sets up as a defense a stipulation fixing 
the market value of the property at the place and 
time of shipment, and plaintiff establishes a market 
value not in accordance with the stipulation, the 
burden is on defendant to show the correct one if 
prejudiced by plaintiff’s estimate.®® The rule has 
been laid down that goods are presumed to be 


worth as much or more at the place of destination 
as at the point of shipment, until the presumption 
is rebutted by proof.®^ Where it appears that most 
of the damage was done before the act of negli¬ 
gence by the company on which the claim for re¬ 
covery is based, plaintiff must show what injury, if 
any, resulted after the act.®® 

Special damages. The burden is on plaintiff to 
prove special damages sought to be recovered,®® and 
to show that such damages were contemplated by 
the carrier when the property was received for ship¬ 
ment.®'^ If plaintiff seeks to recover as damages an 
amount alleged to have been expended for medicines 
and the care of injured live stock, he has the bur¬ 
den of establishing that such amount was reason¬ 
able and necessary.®® 

Reduction of damages; avoidable consequences. 
The burden is on the carrier to show that the con¬ 
sequences of the injury could have been avoided 
or the amount of damages reduced by the exercise 
of proper care on plaintiff s part.®® The carrier al¬ 
so has the burden of establishing any offset which 
it claims against the damage to the property.^® 


29. Ga—Southern Ry. Co v. Black, 
186 SE. 779, 53 Ga.App 701.. 

Value of ds^in*%ffedL groods 

If &oods damagred had some value, 
and the evidence fails to furnish 
sufhcient data from which a jury 
migrht infer such value, plaintiff can¬ 
not recover.—Atlantic Coast Line R. 
Co V. Hogrefe, 141 S.E. 214, 37 Ga. 
App, 636—American Ry Express Co, 
V Dubois Bros., Ill SE. 70, 28 Ga. 
App. 274—Southern Express Co. v, 
Bass, 102 SE 168, 24 Ga.App. 742. 

30. XJ.S—Seller v. The Pacific. DC. 
Or. 21 P Cas No 12,644. Deady 17, 
1 Or. 409. 

N-Y —Warshawsky v. Gates. 142 N. 
YS 271. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Helms Bros, Civ.App., 210 S W 
853. 

Market vsJue 

(1) The burden is on plaintiff seek¬ 
ing: to recover the value of an ani¬ 
mal killed m transit to show the 
market value of the animal, if it had 
a market value—Gulf. C & S. P. Ry. 
Co. V. Mitchell, Tex.Civ.App., 261 S 
W. 548. 

(2) Where plaintiff sues for dam- 
agres to perishable groods. the burden 
is on him to prove their market val¬ 
ue on the day they were received by 
the consignee —^Railway Express 
Agency v. McCamck. Tex.CivApp, 
69 S.W 2d 803. 

Intrinsic value 

Where live stock had an intrinsic 
value at destination after injury 
thereto, the burden is on plaintiff to 


show what that value was.—Gulf, C 
& S. P. Ry. Co. V. Helms Bros.. Tex 
C1V.APP , 210 S W. 853. 

31. N Y—fJreenfleld v. Wells. 134 N. 
Y.S. 913. 

32. Pa.—^Rothstein y. Railway Ex¬ 
press Agency, 170 A. 406, 111 Pa 
Super. 466. 

33u S.C.—Gray v. Seaboard Air Line 
Ry. Co, 102 S.B 512. 113 S.C 345, 
certioran dismissed Seaboard Air 
Line Ry. Co v. Gray, 40 S.Ct. 218, 
251 U.S. 566, 64 LEd. 417. 

34. Ga—Atlantic Coast Line R Co. 
v. Stovall-Pace Co, 118 S.B 62, 30 
GaApp. 326. 

35. Mich—^Heller v. Chicago, etc, 
R. Co", 66 N.W. 667, 109 Mich 53, 
63 AmS.R 541. 

36. U S.—Crail v. Illinois Cent. R. 
Co., D C.Minn, 2 P.2d 287, reversed 
on other grounds, C.C.A., 13 P.2d 
459, reversed lllmois Cent. R Co 
v. Crail. 50 S.Ct. 180, 281 US. 57, 
74 L.Ed. 699, 67 A.L R. 1423. 

37. Tex—^Houston, etc, R, Co. v. 
Brown, 76 S W. 580, 33 Tex.Civ. 
App. 237. 

38. Tex—^Panhandle & S. P. Ry. Co 
v. Norton, Civ.App., 188 S.W. 1011. 

3». Mo—^Hurley v. lllmois Cent. R 
Co., 282 SW. 97, 221 Mo App. 478 
N.Y—^Perkel v. Pennsylvania R. Co, 
265 N.Y.S 597, 148 Misc. 284 
Flalntiirs negligence dam 

ages 

Shippers, whose com was damaged 
during shipment, are pnma facie en¬ 
titled to recover all damages sus- 
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tamed on showing negligence of car¬ 
rier, and carrier has burden of prov¬ 
ing negligence by which shippers en¬ 
hanced damages, and extent of en¬ 
hancement of such damages.—^Hur¬ 
ley V. Illinois Cent. R Co., 282 SW. 
97, 221 Mo App. 478. 

Da-mage to pe-rinTiahle arthdes 

(1) Where the carrier claims that 
plaintiff, in order to mitigate the 
damages to a shipment of melons, 
was required to accept the melons, 
unload them, and m that way ascer¬ 
tain the number actually injured, the 
burden was on the carrier to show 
how such action by plaintiff would 
mitigate the damages.—^Perkel v 
Pennsylvania R Co., 265 N.Y.S. 597, 
148 Misc. 284. 

(2) In action against railroad for 
injuries to grapes m transit wherein 
plaintiff showed that damaged grapes 
were disposed of by auction sale on 
railroad company's piers at place of 
destination m accordance with usage 
and custom of trade, railroad had 
burden of going forward with proof 
to show that disposition of damaged 
grrapes m some other manner would 
have mitigated plaintiff’s damages — 
Schwalb V. Erie^ R Co, 293 N.Y.S. 
842, 161 Misc. 743. 

Ida Va—Southern Ry. Co. v. Cohen 

Weenen & Co, 157 S.E. 563. 156 Va. 

313 

Credit for expenses 

A claim for credit for costs of im- 
coopering and redrying damaged to¬ 
bacco against gross damage is in na¬ 
ture of offset to be established by 
carrier.—^Southern Ry. Co. v. Cohen 



13 C.J.S. 


GARBIEES 


§ 255 


Where the carrier asserts as a defense that plaintiff 
had agreed to insure the goods against theft in con¬ 
sideration of lower rates for transportation, and 
had collected the insurance for the goods stolen, 
the burden of proving such defense is on the car- 
rier>i 

m. Miscellaneous Issues 

The general rules affecting presumptions and burden 
of proof have been applied to various issues, other than 
those heretofore discussed, arising in actions against 
carriers for the loss of, or injury to, goods delivered to 
the carrier for transportation. 

In an action under the Carmack amendment for 
loss of, or injury to, property transported from a 
point in one state to a point in another, it is pre¬ 
sumed that a bill of lading was issued as the statute 
requires.^^ Where the petition alleges a contract 
for shipment, which contract is apparently valid, 
the burden of proving that the contract is in viola¬ 
tion of the Interstate Commerce Law is on the car- 
rier.^3 Qn the other hand, where the earner alleg¬ 
es that cotton, which was burned while on its plat¬ 
form, was placed there by plaintiff in violation of 
a rule of the carrier, and plaintiff alleges that the 
rule had been waived, the burden is on him to prove 
such waiver.44 In an action by the shippers of live 
stock for damage from breach of an express pro¬ 
vision of the contract of carriage that the stock 
should not be unloaded at a certain point, it was 
incumbent on plaintiffs to prove that the contract 
contained the stipulation regarding unloading.^® 
When a shipping contract reates that the shipper 
examined the car in which the stock was to be 
transported and found it safe and suitable for the 
intended purposes, the burden is on him to show 
that it was unsafe,^® and that a defect alleged to 
have caused the injury was not patent when he 
expTnined the car.^^ In an action against an ex¬ 
press company for the loss of goods, defended on 
the ground that the person receipting for tfe8;^oods 


and wearing a cap and badge of the company was 
not its agent, the burden is on plaintiff to prove that 
such person was the company’s agent.** ^ The bur¬ 
den of proving an emergency justif3dng deviation 
is on the earner.* ^ The carrier also has the bur¬ 
den of proving that a loss, for which it would not 
have become liable except for a deviation, would 
have occurred had there been no dcviation.50 
Where plaintiff relies on notice given by him to the 
earner to divert a shipment, the burden is on him 
in an action for loss of the goods to prove that such 
notice was received by the carrier before delivery 
was completed.^! 

§ 255. Admissibility of Evidence 

a. In general 

b. Right of action 

c. Contract of shipment 

dL Delivery to, and acceptance by, car¬ 
rier 

e. Condition and identity of property 

f. Negligence .of carrier in general 

g. Deterioration or other injury from de¬ 

lay 

h. Acts or neghgence of shipper 

i. Proof of loss of property 

j. Limitation of liability m general 

k. Notice of claim 

L Damages 

a. In General 

The general rules as to the admissibility of evi¬ 
dence are applicable in actions against carrier for loss 
of, or injury to, property delivered to it for transporta¬ 
tion. 

In an action against a carrier for loss of, or in¬ 
jury to, goods, any evidence which is relevant and 
material to prove or disprove a particular issue is 
admissible, if competent under the general rules of 
evidence,®^ and, conversely, evidence which is ir- 


Weeneu jb Oo., 157 S £3. 563f 156 Va 
313 

41, N.Y.—^Levinson v. Moms Trans¬ 
fer Co. 186 N.T.S. 563. 

42- Ill.—^Burtless v. Oregon Short 
Line R Co.. 180 llLApp. 249. 

43L Tex—St. Louis, etc., R. Co v. 
Birge-Forbes Co, Civ.App, 139 S. 
W. 3- 

44. Tenn.—Nashville, C. & St. li. Ry. 
V. Mayo, 14 Tenn.App. 28. 

45- Ala—Nashville, C. & St L. Ry. 
V. Farrell, 70 So. 986, 14 Ala.App. 
380. 

46L Ala.—Western Railway of Ala¬ 
bama V. Harwell, 8 So. 649. 91 Ala. 
340. 


47- Oa —Williams v. Central of 
Georgia R. Co., 43 S H 980, 117 Ga. 
830. 

4a, Mass.—Rudy v. American Ry 
Hxp. Co, 145 N.E1 454. 250 Mass 
SSL 

49- N.T.—Le Sage v. Great Western 
R Co., 1 I>aly 306—Ackley v. Kel¬ 
logg. 8 Cow. 223. 

Pa.—^Hand v. Baynes, 4 Whart 204, 
33 AmJD. 54. 

SO. N.Y.—^Maghee v. Camden, etc., 
R. Transp. Co, 45 NY. 614, 523. 6 
Am.R. 124—Ely v. Barrett, 168 N. 
Y.S. 419, 422. 181 App Div. 176. ap¬ 
peal dismissed 120 N.E. 60, 224 N. 
Y 560. 

6L U.S.—Wilkinson & Carroll Cot¬ 
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ton Co. V. Chicago, M & G R Co., 
C.CA.Tenn, 32 P 2d 553. 

52. Ill—See Bass v, Ene R Co, 195 
IlLApp. 508 

Kan.—^Parker Com Co v. Chicago, B. 
& Q R. Co.. 244 P. 240, 120 Kan. 
484. 

Pa,—^Resmek & Cohen v. Pirth, 73 
Pa Super. 604. 

SclLednles and roles of caxzler 

In suit for damage to interstate, 
shipment, certified copy of carrier's 
schedules and rules as filed with m- 
terstate commerce commission, was 
admissible as against claim hill of 
lading controlled.—^Breazeale v. 
American Ry. Exp. Co., 137 So. 685, 
18 La App. 59. 
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relevant or immaterial,®^ or which from its nature 
is incompetent under the general rules,®^ is inadmis¬ 
sible. In a suit against a earner for loss of freight 
in a car loaded by plaintiff, but the keys thereof re¬ 
tained by agents of the company, it is not error to 
exclude evidence that it was the custom of the car¬ 
rier not to be responsible for the conduct of its 
agents who held the keys, particularly if there was 
no notice of such custom brought home to plain¬ 
tiff.®® When the manner in which plaintifFs goods 
were loaded is shown by positive testimony, evi¬ 
dence as to the manner in which similar goods were 
usually loaded is inadmissible.®® 

h. Bight of Action 

Subject to the general rules of evidence, plaintiff 
may show that he is the owner of the goods lost or in¬ 
jured. 

In an action for loss of or injury to goods m pos¬ 
session of a carrier, plaintiff consignor may show 
that he, and not the consignee, is the owner of the 
goods®*^ and this may be proved by parol,®® but, 
where in such action plaintiff produces a bill of 
lading, this constitutes an admission that the under¬ 
taking of the carrier is in writing; and parol proof 
that the goods were shipped by the shipper named 
therein as plaintiff’s agent is inadmissible,®® nor 
can plaintiff testify to the contents of the bill of 
lading in order to show that he was the owner, the 
bill not having been produced and no notice having 
been given to defendant to produce it.®® 


c. Contract of Shipment 

Evidence which Is relevant and material as to the 
existence and terms of the contract of shipment is ad¬ 
missible, and the contract itself may be admitted, pro¬ 
vided It was signed by the plaintiff, or it may be proved 
by circumstantial evidence. 

The published rules of the carrier, or the contract 
under which a service on its part is to be perform¬ 
ed, are admissible m an action against the carrier 
for negligently failing to perform such service,®! 
and the bill of lading, waybill, or receipt, evidenc¬ 
ing such contract, is competent to prove that the 
goods described therein were delivered to the car¬ 
rier for shipment, as stated infra subdivision d of 
this section. Where an action against a carrier for 
negligence was based on a written contract of car¬ 
nage, and defendant alleged failure of plaintiff to 
comply with its terms, defendant was entitled to 
have the contract put m evidence and construed by 
the court, and it was error to exclude it,®® but a 
contract not signed by plaintiff or his agent is prop¬ 
erly excluded.®® In an action for injury to a ship¬ 
ment, the contract of shipment may be proved 'by 
circumstantial evidence ;®^ but, in an action for 
breach of a contract of carriage resulting in loss 
of the goods shipped, evidence that it was imprac¬ 
ticable to carry such goods on ordinary cars was 
not admissible to show that such a contract was not 
made.®® The bill of lading is the best evidence of 


53. Ark —^Missouri Pac. R Co v. i 
Bradley. 215 S W. 668, 144 Ark 641 
Ill—^Mueller Gram Co v. Lake Erie 
& W R. Co, 213 IllApp. 108 
Mass —Claff v. American Express 
Co, 125 N.E. 162, 234 Mass. 174 
Mich.—^Mosier v. American Ry. Ex¬ 
press Co. 178 NW. 81. 211 Mich 
19. 

Tex,—Kansas City, M. & O. Ry. Co 
of Texas v. Com, Civ.App., 186 S 
W. 807. 

Evidence i-n'-^missihle 

(1> In an action by consigrnee 
agramst carrier for loss of groods 
shipped, evidence of the receipt of 
shipments other than the one sued 
on, and what was done with them, 
was properly excluded as being: ir¬ 
relevant—^American Ry Express Co 
V. Stanley. 92 So. 642. 207 Ala. 355 

(2) In action for damages to cat¬ 
tle in shipment, exclusion of con- 
’ doctor's reply to question whether 
any other claims were “put in at 
Fort Worth” for damages to cattle 
m other cars on same train was not 
error, in absence of showing that 
Port Worth was place where claims, 
if any. would have been made.—St 
IjOuis Southwestern Ry Co. of Texas 
V- Hill Broa, Tex.Civ.App., 80 SW 
2d 432. 


Existence of insurance 

In an action against a railroad 
company for destruction of a car¬ 
load of household goods and mer¬ 
chandise. by fire alleged to have been 
caused by sparks from a passing lo¬ 
comotive, evidence that plaintilT had 
or thought he had considerable in¬ 
surance on the property destroyed 
was improperly admitted, in the ab¬ 
sence of any evidence indicating that 
plamtifE set the car on fire, or that 
he did not use reasonable diligence 
in extinguishing the fire—^Mount v 
Louisville & N. R Co., CCA Ala, 287 
P 617. 

54u Ky —Gus Batillo Pruit Co v. 
Louisville & N R Co., 11 SW.2d 
953, 226 Ky. 813. 

Contract between, carrier and third 
person 

In action for cotton destroyed by 
fire after delivery to a warehouse¬ 
man, with which consignee had made 
arrangements to receive the goods 
from defendant railway, there was 
no error in excluding contract be¬ 
tween the railway company and the 
warehouseman under which the lat¬ 
ter assumed responsibility for cotton 
delivered at its warehouse, pl ai ntiff 
not bemg a party thereto.—^Bush v. 


Southern Grocery Co, 208 SW 299, 
137 Ark 262. 

55. Ga.—Central Railroad & Bank¬ 
ing Co. V. Anderson, 58 Ga 393. 

5G. Tex—Gulf Coast Transp Co. v. 
Standard Milling Co , Civ App, 197 
S.W. 874, reversed on other 
grounds, Com.App., 252 SW 751. 

57. N C —Whittington v. Southern 
Ry., 90 SE 505, 172 NC 501. 

58. Ind —^Harrison v. Hixson, 4 
Blackf. 226. 

59- Ala—^Peck V. Dinsmore, 4 Port 
212 

G9. Tex —^Texas Cent R Co v. 

Fowler, Civ.App. 102 S W 732 
Gl. Pla—Atlantic Coast Line R Co 
V. Florida Fine Fruit Co, 112 So 
66. 93 Fla 161, affirmed 113 So. 384, 
93 Pla 161. 171. 

Okl—^Midland Valley R Co. v 
Ezell, 162 P 228. 62 Okl. 109 
63- Mo—^Dillen v. Wabash Ry. Co, 
App, 294 S W. 439—^Johnson v. 

American Ry. Express Co., App, 
245 S.W. 1071. 

64l Tex — St. Louis, etc., R Co. v. 
Watkins, 100 S.W. 162, 45 Tex.Civ 
App 321. 

65- Minn.—Ames v. First Biv. St. 
Paul, eta, R Co., 12 Mjnn. 412. 
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the contract of shipment.®® In an action for in¬ 
juries to a shipment of horses, an objection to a 
question, inquiring of the conductor whether any 
“exceptions” were noted on the bill of lading when 
the horses were turned over to him was properly 
sustained, since an answer to the question, if af¬ 
firmative, would have been incompetent, as hearsay, 
and, if negative, would have shown nothing as to the 
condition of the horses on delivery to the consignee 
or as to how they were injured.®^ Where the form 
in a bill of lading to be filled out m case a care¬ 
taker accompanied the stock was not filled out, but 
the bill had a pencil notation “caretaker to W.,” 
It was competent for the shipper to testify that he 
did not state to the carrier that he would accom¬ 
pany the stock, and did not know how the notation 
got on the bill.®® 

d. Deliveiy to, and Acceptance by. Carrier 

Delivery of the goods to and acceptance of the car¬ 
rier may be proved or disproved by any competent evi¬ 
dence, such as bills of lading or shipping receipts. The 
custom of the carrier with respect to the receipt of goods 
for immediate shipment may be shown. 

Any competent evidence, relevant and material 
to prove or disprove the delivery and acceptance 
of the property to the carrier for transportation, is 
admissible®® Bills of lading, waybills, or shipping 


receipts are competent evidence to prove delivery 
for shipment of the articles therein described ;70 
and, while it is not necessary to introduce the bill of 
lading when the action is for negligence in failing 
to deliver goods, and not in contract, the bill may 
nevertheless be received in evidence to show how 
the goods came into the carrier's possession.'^^ A 
letter written by the carrier's agent after the de¬ 
struction of the goods by fire stating that the carrier 
would not assume further responsibility for the 
freight is admissible to show knowledge on the part 
of the agent that the goods had been delivered for 
shipment.72 Sq it been held that, where goods 
dehvered for immediate shipment have been lost by 
fire, evidence of the carrier's custom with respect to 
receipt of goods for immediate shipment is admis¬ 
sible.^® 

e. Condition and Identity of Property 

Evidence is ordinarily admissible to show the con¬ 
dition of the property when received by the carrier, 
or upon arrival at destination; and, for the purpose of 
showing the true condition and extent of injury, evi¬ 
dence of the condition of the property when sold subse¬ 
quent to its arrival has been admitted. 

In an action for injury to property in transit, evi¬ 
dence IS admissible to show the condition of the 
property at the time it was received by the car- 
rier,'^^ as to its condition before delivery by the 


66. Ala—^Louisville, etc, R Co v. 
Moorer. 70 So. 277, 195 Ala 344— 
Tallassee Falls Mfg Co. v. West¬ 
ern R Co., 23 So 139, 117 Ala 520, 
67 Am S R 179 

Ill —^American Fruit Growers v. San 
Antonio & A. P. Ry. Co., 239 IIL 
App 151. 

67. Ala.—^Louisville, etc, R Co v 
Moorer. 70 So 277, 195 Ala 344. 

68. Tex—^Panhandle & S F. R. Co 
V. Ross, Civ App, 80 S.W 2d 427. 

69. To sliow ddivezy 

(1) Testimony of an officer of the 
earner that the goods had been in 
the carrier's possession is admissi¬ 
ble to show delivery to the carrier — 
Harnett v. Westcott, 3 W.YS. 7. 56 
N Y Super. 213. 

(2) In action for damages to two 
cars of onions, evidence was admis¬ 
sible that while the two carloads had 
been taken up in hrst place by one 
of the terminal railroad associations 
of the city of shipment, such asso¬ 
ciation was in fact acting for defend¬ 
ant railroad, and that that was the 
usual practice between the plaintiff 
and defendant and the association — 
Jones v. Toledo, St. L. & W. R Co., 
Mo App., 202 S.W. 433. 

To show accept‘"'n«*e 

(1) Statements made by cameras 
agent to the shipper's authorized 
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agent, as to an order of the carrier 
not to place cotton, subsequently | 
destroyed by fire, on the carrier's 
platform unless for immediate ship¬ 
ment were admissible on the issue 
of acceptance by the carrier.—W F 
Bogart & Co. v Wade, 200 SW. 148, 
132 Atk 49. 

(2) Where, as hearing on the ques¬ 
tion whether a railroad company had 
received cotton for transportation as 
a common carrier, and as confirma¬ 
tory of the statement of an agent 
that it had not, defendant offered to 
ask the agent whether it was not the 
custom to weigh and mark goods as 
they were taken for transportation, 
the goods in question not having 
been -weighed and marked, it was 
held that the evidence was admissi¬ 
ble—Vaughan v Raleigh, etc., R. 
Co., 63 N.C 11. 

(3) In shipper’s action against 

railroad for loss of potatoes defend¬ 
ed on ground that railrpad had not 
accepted the shipment m any capac¬ 
ity, evidence that a certain transpor¬ 
tation company with which 'barge 
owners had a working agreement 
was a participating earner was not 
admissible, having no bearing on the 
issue of whether the defendant had 
accepted the shipment.—American 
Fruit Growers v. Kmg, 114 SF 861, 
122 SC 69 I 


TO. S C—^American Fruit Growers v. 

King, supra 
10 C.J p 383 note 71. 

71- Ga—^Atlantic Coast Line R. Co 
V Stovall-Pace Co, 118 S B. 62, 30 
Ga.App. 326 

72. Ark—St Louis, etc, R Co. v 
Burrow, 116 S.W. 19S, 89 Ark 178. 
73- Ark.—St Louis, etc. R Co. v 
Burrow, supra 

74. Va—Chesapeake & O Ry Co. v. 
Timber-Lake, Cume & Co, 137 S 
E 507, 147 Va 304. 

Evidence of good condition 

(1) In action for injury to potatoes 
in shipment, testimony of witness 
that potatoes when loaded were not 
diseased was relevant and competent. 
—C M McMahen & Sons v Louis¬ 
ville & N R Co., 106 So 56, 21 Ala. 
App. 66, certiorari denied Ex parte 
C M McMahen & Sons, 106 So. 57, 
213 Ala. 642 

(2) Evidence that shipment was 
accepted by carrier's employee held 
admissible to show good condition 
and proper loading when delivered 
to carrier.—St Louis^San Francisco 
Ry Co. V Glow Electric Co, 172 NT. 
E 425, 35 Ohio App. 291 
Evidence of bad condition 

Where a carrier receiving for ship¬ 
ment a crop of rice, part of whicli 
was owned by the landlord of the 
land on which it was raised, and part 
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carrier,75 ^Lnd as to its condition after arrival at 
destination, up to the time of delivery to the con¬ 
signee but it is error to allow a witness who has 
not properly identified the goods to testify as to 
their bad condition at the time of shipment,^^ or 
to permit a witness who, although he had helped in 
the loading of fruit into a car, did not see the fruit 
picked, sorted, or packed, nor examine the same 
when it was being loaded, to testify to the condition 
of the fruit when shipped.^* Evidence that the 
property, on being returned to the point of ship¬ 
ment after the buyer’s refusal to accept it, was m 
the same condition as when first shipped, is relevant 
on the issue as to its condition at the time of the 
first shipment.^® Where the carrier claims that live 
stock was in such poor condition that it could not 
endure transportation, evidence that the stock was 
in better condition when shipped than it was when 
brought from another point to the point of shipment 
is admissible. 

The condition of the property may be shown by 
evidence of an examination of part of the shipment 
where a thorough inspection of the entire shipment 
was impracticable.®! To establish that injuries to 
live stock were received in transit, it is competent 
to show the condition of the stock when it reached 
its destination, and that some of the stock died after 
arrival,®^ So it has been held that evidence of the 
condition of live stock at the time of their sale sub¬ 


sequent to arrival at destination was admissible as 
tending to show the true condition of the stock and 
the extent of the injury to it at the time of its ar- 
rivaL®^ Where goods were delivered by the carrier 
to the consignee, who thereafter made sales thereof 
from the railroad car, evidence as to the condition 
of the goods at the time of such sales is inadmissi- 
ble.®4 Where the carrier claims that the shipper 
misrepresented the contents of a box of goods, evi¬ 
dence as to Its contents is admissible.®® So, where 
it is claimed that some of the goods in a box were 
lost, and others injured, in transit, it is competent 
to show what goods were in the box when it was 
shipped, and when it was delivered, and for that 
purpose to show the weight of the box at the begin¬ 
ning and end of the transportation.®® 

f. Negligence of Gamer in General 

(1) Inanimate freight 

(2) Live stock 

(1) Inanimate Freight 

The admissibility of evidence as to the carrier's neg¬ 
ligence in the transportation of goods is governed by the 
general rules of evidence. 

The general rules of evidence, particularly those 
governing proof of negligence generally, are ap¬ 
plicable in an action against a carrier for loss of, 
or injury to, goods, to prove or disprove negligence 
on the part of the carrier,®"^ and this applies to is- 


by the tenant, is sued by the landlord 
for injury to his part, and the car¬ 
rier claims that the injury was caus¬ 
ed by the nee getting wet while be¬ 
ing harvested, and not by the man¬ 
ner in which it was handled in tran¬ 
sit, the testimony of a witness who at 
destination had examined and graded 
the tenant's part of the crop, which 
was harvested and warehoused under 
substantially the same conditions, 
that it was in bad condition when re¬ 
ceived by the earner, was admissible 
as tending to show that the landlord's 
part wau3 also in bad condition at 
the time of shipment —Gulf Coast 
Transp Co v. Standard Milling Co., 
Tex.ComApp, 252 S.W. 751, revers¬ 
ing. Civ.App.. 197 SW 874. 

75. Tex —^Illinois Cent R. Co. v. 
Freeman, CivApp. 182 S.W 369. 

•761 Mo—^Dillen v Wabash Ry Co., 
App. 294 SW. 439. 

^.D.—^Lierum v Chicago, M. & St- P 
Ry. Co.. 172 N.W. 878, 42 S D. 103 
Certificate of health com-mbcvioner 
In an action for rtanfiages to a ship¬ 
ment a certificate of a health com¬ 
missioner, showing the condemnation 
of similar goods shipped by others 
than plaintiff, is admissible where 
the record shows that all of the 
jToods covered by the certificate were 


embraced in the shipment—^Perkett 
V. Manistee & N. E R. Co, 157 N.W. 
388. 191 Mich 106 

77- N.Y—^Fish V. Seaboard Air Liine 
Ry., 163 N T.S. 439, 98 Misc 662. 
7a Ill.—House V Wheelock, 254 Ill 
App. 149 

75- Mmn—^Harris v. Great Northern 
R. Co., 145 N.W 115, 124 Minn. 357 

80. Mo.—Cravens v. Hines, App, 
218 SW 912. 

81- Ill—Sparr v Southern Pac. Co., 
220 Ill App 180 
3?roportioiL 

Evidence of the examination of 
thirteen boxes of different brands of 
oranges out of a total of three hun¬ 
dred mnety-six shipped was held 
admissible to show the condition of 
the balance of the car —Sparr v. 
Southern Pac. Co, 220 IlLApp 180. 

8a Tex.—^Lancaster v. Hollebeke, 
Civ.App., 236 S.W. 1113 

8a Tex.—^Ft. Worth & D. C Ry. Co. 
V. Hill. Civ-App. 213 SW 952— 
Atchison, T & S. F Ry Co. v 
Word, Civ.App., 159 SW 376—Pt 
Worth & R G Ry Co. v. Word. 
Ill S.W 753, 51 Tex.Civ.App. 206 

84b Tex.—^Rio Grande & E. P. R. Co 
V. T. A- Austin & Co, Com.App.. 
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25 SW2d 306. reversmg. CivApp, 
12 S W.2d 1070 

85w S.C.—^Bottun v. Charleston, etc, 
R. Co. 51 S.B. 985. 72 S.C. 375, 110 
Am SR 610. 2 LRA..NS. 773, 5 
AnnCas. 118. 

8a Ga—^Louisville & N R. Co v 
Yudelson, 70 S.E. 576, 135 Ga. 731 
However, it was not error, on ob¬ 
jection, to exclude testimony that 
plaintiff knowingly paid the freight 
rate on only two hundred and twen¬ 
ty-five pounds of freight from the 
point of shipment to the point of 
delivery.—^Louisville & N. R. Co v 
Yudelson. 70 S.E. 576, 135 Ga. 731. 

87- Tex—American Ry. Express Co 
v. Home Star Produce Co, Civ 
App, 276 S.W. 790. 

Injuxy occurring after goods unload¬ 
ed 

In an action for damage to mer¬ 
chandise after it had been unloaded 
from the cars, and after the con- 
sigrnee had been notified that it was 
exposed and could not be stored, evi¬ 
dence for defendants that the con¬ 
signee was usually notified, on the 
arrival of merchandise for him, that 
it could not be stored and must be 
immediately removed is admissible, 
as bearing both on defendants neg¬ 
ligence and on the reasonableness of 
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sues as to whether the cars furnished were defec¬ 
tive,®^ or were properly equipped and kept in condi¬ 
tion for transporting perishable property,®® wheth¬ 
er the goods were properly loaded,®® and whether 
the car or other vehicle was properly handled dur¬ 
ing transportation.®^ The fact that the shipper 
places a small value on his property is admissible on 
the question of its true value, and to show whether 
the methods of care adopted by the carrier were 
adequate in view of such valuation.®® While neg¬ 
ligence IS not the gist of an action based on the 
earner’s breach of contract to carry safely, never¬ 
theless evidence of the carrier’s freedom from neg¬ 
ligence in transporting perishable articles is admis¬ 
sible as tending to show that the damage to sudi 
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articles was due to their own inherent tendencies ®3 

In an action for damages to meat, the carrier, to 
prove that the meat spoiled from inherent defects 
or improper preparation, may introduce direct or 
circumstantial evidence tending to eliminate every 
other cause ,®^ and under the Carmack amendment 
providing that a earner shall be liable for any loss 
caused by it, the carrier may show that a loss of 
grain was due to shrinkage from natural causes®® 

Loss or injury from fire or flood. Evidence is 
admissible to show whether proper precautions 
were taken by the earner to g^ard against and con¬ 
trol fires.®® Where the carrier defends an action 
for loss of household goods on the ground that the 
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a delay on the part of the consignioe 
m removing the goods.—Stowe v 
New York, etc., R Co, 113 Mass. 521. 

Skill or cantioii. of conductor 

Where a claim for damages for 
loss of goods shipped is not predicat¬ 
ed on want of skill or caution on the 
part of the conductor of the tram on 
which the goods were shipped, evi¬ 
dence to show his caution and skill 
is not admissible—Montgomery, etc., 
R. Co. V. Rdmonds, 41 Ala. 667. 

iregllgciLee of private carrier 

Where goods were stolen while the 
truck in which they were being haul¬ 
ed was left standing in front of a 
restaurant into which the driver had 
gone for lunch, the jury had a right 
to consider the value of the goods, 
the length of the haul, the character 
of the neighborhood where the theft 
occurred, and all the facts and cir¬ 
cumstances bearing on the question 
of ordinary care.—^Langendorf Cloth¬ 
ing Co. v. Fara, 272 lllApp. 160. 

Frecautioiui against apprehended 
riots 

In an action for loss of shipment 
destroyed by Are in consequence of a 
race not, where plaintiff introduced 
proof of the conduct and declarations 
of the rioters as evidence of the sit¬ 
uation then existing and also news¬ 
paper publications mdicating the no¬ 
toriety of the affair as evidence of 
notice to defendant’s agents of in¬ 
cendiarism, it was not error to ad¬ 
mit proof of a meeting of citizens 
and militia officers to show what 
steps were being taken to preserve 
public peace as affecting defendant’s 
duty m the matter of precautions 
against apprehended danger.—^Julius 
Kessler & Co v Southern Ry. Co m 
Kentucky, 255 SW. 535, 200 Ky. 713. 

PrecautioiLs against coIu<Hon 

In an action for loss of goods 
caused by a collision, evidence may 
be introduced as to contrivances em¬ 
ployed by other carriers to prevent 
similar accidents and to show that 
such contrivances were not m use 


by defendant.—^Boscowitz v. Adams 
Express Co., 93 Ill 523. 34 Am.R. 191 
8& Iowa —Stone v. Chicago, R. I. 
& P. R Co, 128 N.W. 354. 149 Iowa 
240 

89. Ga.—Georgia Southern, etc., R 
Co V. Barfield, 58 S.B. 236, 1 Ga 
App 203 

Proper refrigeration 

In action for carrier's alleged fail¬ 
ure to safely refrigerate and trans¬ 
port vegetables, excluding testimony 
as to how much top ice should have 
been in car on arrival at destination 
was held proper, m absence of evi¬ 
dence regarding refrigeration experi¬ 
ence of witness or as to weather con¬ 
ditions existing at time ice was plac¬ 
ed in car—Shapiro v. Pennsylvania 
R Co., 83 P.2d 581, 65 App D.C 324. 
Custom of carrier as to le ^c^ng 
The carrier may show a custom on 
its part, known to the shipper, not to 
re-ice cars unless so ordered by the 
shipper—^House v, W'heelock, 254 
Ill App. 149 
Injury from freezing 

In action against earner for dam¬ 
ages from freezing of a beverage, 
evidence that car used was of kind 
usually employed for carriage of 
perishable freight m the winter, and 
the best known vehicle for that pur¬ 
pose, was admissible.—^Michellod v. 
Oregon-Washington R. & Nav. Co., 
168 P. 620, 86 Or. 329. 

Unvent^ipted car 

In an action for injuries to peanuts 
which plaintiff claimed resulted trom 
unventilated car, evidence that green 
peanuts, if confined before sufficient¬ 
ly dry, would necessarily be damaged 
IS admissible.—Cleburne Peanut & 
Products Co V. Missouri, K. & T Ry. 
Co. of Texas. Tex.Civ.App, 184 SW. 
1070, reversed on other grounds. Com. 
App, 221 S.W. 270. 

90l Ky—^Louisville & N R Co. v 
Hensley, 35 SW.2d 279, 237 Ky. 
224. 

Evidence '-^’miaailile 
Where drag Ime was injured m 

563 


transportation by rail, allegedly from 
improper loading, evidence of dam¬ 
age to passing train from contact 
with superstructure of drag line was 
admissible.—^Thomson v. Chicago, M. 
& St P. Ry. Co, 217 NW. 927, 195 
Wis- 78. 

91- Ark—St. Louis-San Francisco 
Ry Co. v. Ozark TVhite Lime Co., 
9 SW'2d 17, 177 Ark. 1018 

XntoadcaAiou of driver 

If the injury complained of was 
caused by the method of driving 
employed by the earner’s servant, it 
IS competent to show that at the 
time of the injury the driver was 
drunk.—^Kates Transfer, etc., Co v. 
Klassen, 59 So 355, 6 Ala.App. 301. 

92- Iowa.—Winn v. American Ex¬ 
press Co., 128 N.W. 663, 149 Iowa 
259. 

98. IlL—Sparr v. Southern Pac. Co., 
220 Ill. App. 172—Arakelian v. 
Southern Pac. Co., 220 llLApp. 160. 
94s. Mo —Cudahy Packing Co. v 
Atchison, T. & S F R. Co., 187 
S.W 149, 193 Mo App 572 
95- Ill.—Shellabarger Elevator Co 
V. Illinois Cent. R. Co., 212 Ill 
App. 1. 

96. U S.—^Texas & P. R, Co v. Cou- 
toune, N.Y., 135 F. 465. 68 CC.A 
177. 

N.H.—Peerless Mfg. Co. v New York, 
etc., R. Co, 61 A 511, 73 N.H. 328. 
Employment of watchmoii 

On the issue as to the negligence 
of a railroad company in failing to 
employ a sufficient number of watch¬ 
men to guard against fire goods piled 
on its wharf, evidence as to the ex¬ 
istence, at the time, of labor disturb¬ 
ances jrelating to men employed on 
ships loading at such wharf was 
competent.—^Texas & P. R. Co. v. 
Coutourie, N.Y., 135 F. 465, 68 aC.A 
177. 

PaciUties provided hy city 

If the question of defendant's neg¬ 
ligence in failing to control a fire 
which started in its yards is raised, 
evidence as to the facilities provided 
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flood causing the loss was unprecedented, evidence 
for plaintiff that, according to the history of the 
stream, the flood in question was not unprecedented 
was admissible.®^ In an action for the destruction 
of goods by fire from a car of unslaked lime fired 
in the cameras yards by a flood, a rule of the Amer¬ 
ican Railway Association and a regulation of the 
interstate commerce commission as to the transpor¬ 
tation of unslaked lime, known to the carrier’s 
agents, were admissible.®® 

Predictions of the weather forecaster, and knowl¬ 
edge of the earner’s agent as to previous floods, 
were admissible on the question of the carrier’s 
negligence with relation to a fire caused by a 
flood.®® On the other hand, it has been held that 
in an action for loss of goods from an unprece¬ 
dented flood, evidence that a weather observer had 
issued a flood warning for a rise in a river which 
would not have endangered the cars, and that he 
had issued a warning of a higher rise, without 
a showing of the facts on which the prediction was 
made, or that it was brought to the carrier’s knowl¬ 
edge, was inadmissible to show the earner’s neg- 
ligence.1 So a newspaper article based on the 


weather observer’s forecast, not shown to have been 
read by the earner’s agent, has been held inadmis- 
sible.2 

Other shipments. If the injuries are alleged to 
have been caused by neglect to ice cars properly, 
evidence that other cars shipped in the same way 
just before and just after the injured shipment ar¬ 
rived in good condition is irrelevant and inadmissi¬ 
ble.® So where goods are lost from the carrier’s de¬ 
pot after transportation, proof that other freight of 
the same kind was always cared for by it in the 
same manner, and that none had ever been lost is 
immaterial.^ 

(2) Live Stock 

The gerteral rules apply to the admissibility of evi¬ 
dence on the issue of the carrier’s negligence in trans¬ 
porting live stock. Evidence as to matters relating to 
other shipments is admissible when, and only when, con¬ 
ditions are similar. Customary methods of performing 
the carrier's duties may be shown. 

The general rules of evidence govern the admissi¬ 
bility of evidence in an action against a carrier for 
loss of, or injury to. live stock, to prove or disprove 
negligence on the part of the carrier,® as in fumish- 
mg defective or improperly equipped cars® or cat- 


by the city for extinguishing such 
fires Is properly admitted.—Peerless 
Mfg. Co V New York; etc , K Co, 
61 A 511, 73 NH. 328 

97- Tex—^International, etc., R Co. 
V. Penney, CivApp., 178 SW. 970. 

98- Vt —^Porter Screen Mfg Co v. 
Central Vermont Ry. Co, 102 A 44, 
92 Vt. 1. 

99- Vt—^Porter Screen Mfg Co v. 
Central Vermont Ry. Co., supra. 

1. NY —^International Paper Co v. 
New York Cent R Co, 166 N.Y S 
751, 100 Misc 683 

2. Vt —Porter Screen Mfg Co. v 
Central Vermont Ry. Co., 102 A 44, 
92 Vt. 1. 

3l Tex—Ft. Worth, etc., R Co. v. 
Harlan, CivApp., 62 SW. 971 

4. Mass.—^Lane v. Boston, etc., R 
Co, 112 Mass. 455 

5- Iowa—Gibson v Adams Express 
Co, 175 N.W 331, 1S7 Iowa 1259 
Kan.—^Parks v Atchison. T. & S F- 
Ry Co, 163 P. 1066, 100 Kan 219. 
Mich.—Shier v. American Ry Ex¬ 
press Co., 208 N.W, 746, 234 Mich. 
605. 

Mo.—^Long V. American Ry. Express 
Co, 274 S W 906, 219 Mo App 451. 
Tex—Gulf, etc, R Co. v. Irvine, 
Civ.App, 73 SW. 540 
Notice that Edilpper was not accom^ 
paaying stock 

In an action against an express 
company for damage to a shipment 
of horses, testimony of plaintiff that 
when he arrived on the tram with 


the horses at a point m Iowa he was 
informed by a stranger, who told 
him he was agent of the express 
company in charge of another car, 
that he could not ride to Chicago on 
the train with the horses, etc., was 
admissible to show plaintiff did not 
accompany the stock; and to impart 
notice of that fact to the express 
company—Gibson v Adams Express 
Co., 175 NW 331, 187 Iowa 1259. 

Bough TiiLTCAiing and jolting 

In an action for damages to a ship¬ 
ment of cattle, where it appeared 
that durmg transportation some of 
the cows calved prematurely, evi¬ 
dence as to whether rough handling 
and jolting durmg transit would 
cause such calving, in yiew of evi¬ 
dence upon which the jury might 
find rough handling and jolting, is 
admissible to prove a cause for calv¬ 
ing—Greening v Chicago & N W. 
Ry. Co, Mo App., 183 S.W. 1121 

I^oss or injniy due to inherent pro¬ 
pensities 

(1) Evidence that the cattle were 
wild, and, when confined in a car, 
became frightened when other trains 
passed, and crowded into one end 
of the car, throwing each other down 
on the floor, was admissible to sus¬ 
tain the earner's defense that the 
injury to the cattle was due to their 
natural propensities—^Texas & N O. 
R. Co. V Conn, TexCiv.App., 30 S 
W2d 939. 

(2) In an action for the loss of 
an enimal which escaped after com¬ 
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pletion of the transportation, evi¬ 
dence which would tend to show 
that the escape was not due to the 
inherent viciousness of the animal is 
competent.—^Deake v. U S Express 
Co, 138 NW. 196, 172 Mich. 451 

Vhe character and extent of the 
injuries are properly to be consid¬ 
ered by the jury m deciding whether 
those in charge of the tram had been 
guilty of negligence.—^Louisville, etc, 
R Co V Lockman, 9 Ky Op 817. 

Where the injuries result from in¬ 
fection. 

(1) It may be shown by those 
m a position to observe the physi¬ 
cal surroundings that the car con¬ 
taining plamtifL’s stock could have 
been moved to and from the point 
of destination without being first 
switched into the infected district. 
—Council v. St Louis, etc, R Co, 
100 SW. 57, 123 Mo App 432. 

(2) Evidence that subsequent to 
the transportation the animals af¬ 
fected communicated the disease to 
other animals is admissible—Coun¬ 
cil V St Louis, etc, R Co, supra. 

Beath of cattle subsequent to ar¬ 
rival 

Testimony as to the death of cat¬ 
tle several days after leaving the 
cars IS competent, although perhaps 
not entitled to much weight—Gulf, 
etc. R Co. V. Irvine, Tex Civ App, 
73 SW. 540. 

G- US —Adams Express Co v. Dar¬ 
den, C.C.ATenn., 286 F. 61, affirmed 
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tie pens or railroad yards,failing to perform its 
duties as to providing food, water, and rest for the 
stock,* negligently managing cars or trains,* failing 
to unload upon the arrival of the stock at destina¬ 
tion,^® or failing to provide suitable facilities for 
unloading.^^ Where an animal dies after comple¬ 
tion of the transportation, it'is competent, in order 
to show negligence on the part of the earner, to 
prove that it had agreed to notify the consignee of 


the arrival of the animal, which it failed to do, and 
that reason of such default the animal died 
Conversations between the shipper and an author¬ 
ized agent or employee of the carrier are admissi¬ 
ble if relevant to the issue of the carrier’s negli¬ 
gence;^* but conversations with persons not shown 
to be employees of the earner or authorized to rep¬ 
resent it are inadmissible.^^ As tendmg to prove 
negligence causing mjury to plaintiff’s live stock. 


44 set. 502, 265 US. 265, 68 LEd 
1010 

Ky.—Southern Express Co. v. Fox, 
115 SW. 184. 117 SW. 270, 131 Ky 
257, 133 Am SR 241. 

Tex—^Ft. Worth & R. G. Ry Co. v. 
Basse, Civ App, 226 S.W. 448. 

Xvidence ad'missi'ble 

In an action for damages to a mule 
during shipment, testimony that the 
plank in the side of the car where 
the mule’s foot was caught in a 
crack was split oit, and that the 
break was an old one, was competent. 
—Smith V Atlantic Coast Liine R 
Co., 79 S.E 433, 163 N C. 143 

Agreement to furnish particular kind 
of car 

In an action for the loss of plain- 
tifTs race horses during shipment by 
express, where the negligence re¬ 
lied on was the furnishing of an 
msecure wooden car which was de¬ 
molished in a wreck, evidence of the 
carrier's agreement to furnish a dif¬ 
ferent kind of car was pertinent to 
the question of negligence —^Adams 
Express Co. v. Darden, C C.A Tenn , 
286 F 61, affiimed 44 S Ct 502, 265 
U S 265, 68 L. Ed 1010. 

Acts of earner after injury 

In an action for the death of an¬ 
imals smothered in an ordinary ex¬ 
press car, evidence that after com- 
plamt was made by the shipper the 
carrier 'began to use another kmd 
of a car for like shipments is not 
admissible—Wells v Mitchell, Tex 
Civ App., 139 SW. 926. 

7- US —Southern Pac, Co. v Slew- 
art. Anz. 233 P. 956. 147 C.CA 
630 error dismissed 38 S-Ct. 130, 
245 US 359, 62 L..Ed 345. rehear¬ 
ing granted 38 S Ct. 203, 245 U S. 
562, 62 L Ed 472, and leversed on 
other grounds 39 S Ct. 139, 248 U 
S. 446, 63 L Ed 350. 

Dee in cattle yaurd 

In an action for damages for rough 
handling of cattle, evidence as to 
ice on the ground m a cattle yard 
was admissible as bearing on the 
charge that they were driven from 
the yards into the cars with vicious 
dogs. It appearing that while bemg 
so dogged the cattle went on the ice 
and slipped and fell.—Rogness v. 
Noithem Pac, Ry. Co., 196 P. 989, 
59 Mont. 373. 


Escape of before loading 

If the injuries charged are due to 
the escape of the animals before 
loading because of defects m the 
earner's pens, evidence of due care 
in transportation is irrelevant and in¬ 
admissible —^Louisville, etc., R Co 
v Thompson, 139 S.W. 939, 144 Ky 
765. 

Conditions subsequently existing 
A shipper, suing for injury to live 
stock, may show conditions of car¬ 
rier's cattle pens several months 
after his cattle were detained there, 
the pens being permanent—^Bush v. 
Altschul. 193 SW 280. 128 Ark. 103 

8- Iowa—Bateham v Chicago, M 
& St P Ry Co., 192 NW. 818. 
195 Iowa 659. 

Evidence admissible 

If the injuries are alleged to have 
been caused by failure to feed and 
water, the admission of evidence that 
the stock was injured by drmlqng 
too much water at a certain station 
was proper, there bemg other evi¬ 
dence that this was caused by a 
failure properly to feed and water 
before arrival at that station—Gulf, 
etc, R. Co V Dunn, Tex Civ.App, 
78 S.W. 1080. 

ASminsibility of shipping contxa<^ 

In an action against a railway fori 
failing to water cattle befoie dip-1 
ping them, although plaintiff con-1 
tends that the contract for dipping 
was an independent oral contiact, 
exclusion of the shipping contract 
set up as a defense is enor—^Mis¬ 
souri,* K & T. Ry Co. v. Skinner, 
160 P 875, 61 OkL 189 

Bequest by shipper to extend time 
of confinement 

<1) In a shipper’s action against a 
carrier for injury to an interstate 
shipment of live stock from improp¬ 
er handling and delay, wherein it 
was claimed that the stock had been 
confined more than twenty eight con¬ 
secutive hours, hills of lading recit¬ 
ing that the time had been extended 
by the owner to thirty six hours 
were incompetent to prove the writ¬ 
ten request for extension required 
by Act CongT June 29, 1906, § 1, 
U S.Comp St. § 8651, to be separate 
and apart from any prmted bill of 
ladmg or other railroad form.—^Bate- 
ham V Chicago, M, & St P. Ry Co., 
192 NW. 818, 195 Iowa 659. 

(2) Where the shipment was in- 
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tra-state, a written request to rail¬ 
road to extend time of confinement 
of stock as prescribed by act of con¬ 
gress was properly excluded.—^Bugg 
v. Perry & Faircloth, 156 S.E 708, 
42 Ga App 523. 

(3) Even if such request could 
have any bearing on the question of 
the carrier's negligence, it was prop¬ 
erly excluded where not acted on 
by the carrier.—^Bugg v. Perry & 
Faarcloth, supra. 

(4) There being no consideration 
for such request, it was properly 
excluded, even if otherwise admissi¬ 
ble.—^Bugg V. Perry & Faircloth, su¬ 
pra. 

9- Tex—Wichita Valley Ry. Co. v. 

Baldwin, Civ.App, 263 S.W 1090 
Xncompetency of carrier’s employee 
Where injury is caused by violent¬ 
ly bringing together uncoupled cars 
in which the animals were loaded, 
it may be shown that a brakeman on 
the tram on which the injury oc¬ 
curred was unfit for service —Gal¬ 
veston, etc, R Co V. Johnson, Tex, 
19 S W. 867. 

lO. Tex—Chicago, R I & G. Ry. 
Co V. Pavillard, Civ App., 187 S. 
W 998. 

11- N C—Meeder & Co. v Seaboard 
Air Line Ry., 91 S E. 704. 173 N. 
C. 70 

Precautions against further acci^ 
dents 

Where one of the issues was as 
to defendant's negligence in not pro¬ 
viding suitable facilities for unload¬ 
ing stock, the tact that precautions 
were taken after the injury by con¬ 
structing improvements for that pur¬ 
pose is not an admission of prior 
negligence, and is admissible.—^Hmes 
V Duncan & Nelms, 104 S E. 519, 
25 GaApp 712 

12- Tex—^Pacific Express R Co v 
Lothrup, 49 SW 898, 20 Tex Civ 
App 339 

13- Mass —Clapp v. American Ex¬ 
press Co, 125 N E. 162, 234 Mass. 
174. 

Tex—^Texas & P. Ry. Co v. Moore, 
Civ App, 7 SW.2d 902, error dis¬ 
missed—Galveston, H. & S. A. Ry. 
Co. V. Hams Bros., Civ App., 211 
S.W 255, error refused. 

14. Tex—Houston E & W T. Ry. 
Co. V. Southern Pine Lumber Co., 
Civ-App., 6 S.W.2d 418—Texas & 
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the fact that other shipments, made under similar 
conditions, reached their destination without injury 
may be shown such evidence is not admis¬ 

sible where the shipments were not made under the 
same conditions,^® or over the same route.^*' So, 
where carriers claimed that damag-es to a shipment 
of cattle were due to plaintifFs negligence in unload¬ 
ing and dipping them under quarantine regulations, 
evidence that the same treatment was accorded oth¬ 
er cattle which were not injured is properly ex¬ 
cluded, in the absence of a showing that they were 
in the same physical condition.^* Evidence of in¬ 
jury or want of injury to other live stock, belong¬ 
ing either to plaintiff or to others, and shipped at 
the same time on the same cars or train has been 
held admissible on the issue of negligence.^® So, in 
an action for injuries to a shipment of live stock m 
several cars, evidence of the condition of animals 
in a car as to which no notice of damage was filed 
IS admissible to show the condition of animals in 
other cars, all animals being commingled at des- 
tination.20 Where it was shown that plaintifFs 
stock was in the same condition as the stock of an¬ 
other shipper at the time of shipment and that both 
shipments were in good condition when they reach¬ 
ed the pomt where plaintiff’s stock alone was 
switched, evidence that, after the switching, plain¬ 
tiffs stock was found injured, while the stock of the 
other shipper was unhurt, was admissible but 


evidence as to the condition of other stock handled' 
on the same train and arriving at the same destina¬ 
tion is not admissible where there is nothing to 
show that the conditions were the same or similar .22 
Evidence that plaintifFs stock, on a former ship¬ 
ment, was roughly treated is inadmissible.23 Th^ 
carrier cannot show in defense of an action for neg¬ 
ligently unloading stock in defective pens that such 
pens were similar to those on other portions of its 
line 24 Plaintiff may testify as to whether he ever 
had any cattle killed in the same quantity, at any 
other time when shipped over defendant’s road.25 

Customary methods. The customary manner of 
performing the carrier’s duties in transporting live 
stock may be shown on the issue of negligence.26 
Accordingly, evidence of the customary time and 
method of assembling stock for shipment is admis¬ 
sible on the issue whether defendant carrier had so 
equipped its yard that animals awaiting shipment 
could receive proper care during a reasonable time 
prior to loadmg.®^ So, to refute negligence m the 
care of animals injured in transit, the carrier m^ 
show by persons qualified to testify that the car 
stall was put up in the customary manner of erect¬ 
ing stalls for the shipment of animals, and that it 
was reasonably safe;28 but it has been held that 
evidence of the carrier’s former custom to unload 
live stock upon its arrival at a certain point is in- 


P. Ry. Co. V. Thorp, Civ.App., 198 
SW. 336. 

15- Mo —Shaffer v- American. Ry. 
Sxpiess Co., App., 282 S.W. 725. 

16- Tex—^International, etc, R Co 
V. Boykin, 89 S W. 639, 99 Tex. 
259—^Missouri Pac. R. Co v. Smith, 
19 S.W. 509, 84 Tex 348—Texas, 
etc, R Co. v. Grood, Civ App., 151 
SW. 617. 

17. Tex.—Houston, etc., R. Co. v. 

Wilson, Civ App., 50 S.W. 166. 
Beddiuff of cars for other shipments 
The fact that a shipment of cat¬ 
tle, in cars bedded by the shipper, 
arrived m good condition may not 
be proved to show that the death of 
cattle, in another shipment of the 
same character, loaded in about the 
same manner, in about the same kind 
of cars, and made at the same time, 
for about the same distance, but over 
another route, was caused by negli¬ 
gence of the carrier in bedding the 
cars.—Houston, etc., R Co. v. Wilson, 
Tex.Civ.App., 50 SW. 156 

18L Tex.—Gk>od v. Texas, etc., R. Co, 
Civ App, 166 SW. 670. 

19. Fla.—Walton Land & Timber Co. 
V Louisville & N R Co., 72 So. 
485, 72 Fla 66 

Tex.—Wichita Valley Ry. Co. v. 
Baldwin, Civ.App., 263 S.W. 1090. 


To rebut presumption of negligence 
the carrier may show that other 
animals on the same tram and in 
another car reached their destination 
without injury.—Smsabaugh v. 
Cleveland, etc., R. Co., 149 IlLApp 
642. 

Accounting for want of injury to 
other stock 

Where cattle of another shipper, 
loaded near the front end of tram, 
were not injured by head-on collision, 
proof that jolt to plaintiff's cattle 
loaded at the rear end of the tram 
was more severe than the jolt to the 
cattle loaded near the front was 
proper, to account for the differ¬ 
ence m effect of the collision on 
plaintiff’s cattle and the other cat¬ 
tle—Wichita Valley Ry. Co v. Bald¬ 
win, Tex.CivApp, 263 SW 1090 

20. Tex.—^Texas, etc, R Co. v. Mc- 
Millen, Civ.App., 183 S.W. 773. 

21. N.M—Rarey v. McAdoo, 205 P 
731, 28 N.M. 14. 

22^ Iowa—Crozier v U. S. Railroad 
Administration, 181 N.W 695. 

There was no proof in this case 
that the hogs of the other shipper 
were of like character to the hogs 
shipped by plaintiff, or were from 
the same neighborhood, or how they 
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were loaded or bedded—Crozier v. 

U S Railroad Administration, Iowa, 

181 NW. 695, 

23. W Va —Geyer v. Chesapeake & 
O Ry. Co. 168 SE. 380. 113 W.Va. 
401. 

24. U.S.—Southern Pac. Co. v. Stew¬ 
art, Ariz. 233 F. 956, 147 CCA 
630, error dismissed 38 SCt 130, 
245 U.S. 359. 62 L.Ed. 345. re¬ 
hearing granted 38 SCt. 203, 245 
US 562, 62 L.Ed 472, and re¬ 
versed on other grounds 39 SCt 
139, 248 US. 446, 63 L Ed 350 

25- Tex.—^Ft. Worth & R G. Ry 
Co, V Basse, Civ.App, 226 SW. 
448. 

2A Mass.—^Hendrick v. Boston, etc, 
R. Co. 48 N.B. 835, 170 Mass 44 

Tex—Chicago, etc., R. Co v. Clem¬ 
ents, 115 SW. 664, 53 Tex.Civ.App 
143. 

Wis—Stephens v. Chicago & N- W 
Ry. Co., 227 N.W. 875, 200 Wis 
181. 

27- Mmn.—Zakrzewski v Great 

Northern R. Co., 154 N.W. 966, 131 
Minn. 175. 

2 a Ky —Southern Express Co. v 
Fox, 115 SW. 184, 117 SW. 270, 
131 Ky. 257. 133 Ain.S.R. 241. 
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competent to prove negligence of the carrier in not 
unloading stock upon its arrival at that point^® 

g. Deterioration or Other Injury from Delay 

Where It is sought to recover for injury to inanimate 
freight or live stock, due to the negligent delay of the 
carrier, the admissibility of evidence is governed by 
the usual rules Evidence as to the usual running time 
between two points is admissible. The time taken for 
other shipments may be shown where the conditions are 
similar 

In an action for injury to goods, such as injury 
due to deterioration of perishable articles, caused 
by delay in delivery by the carrier, any competent 
evidence which is relevant and material on the is¬ 
sue of delay, and the liabilily of the carrier for con¬ 
sequent injuries, is admissible,^® and this applies 
to actions for injury to live stock due to dclay.^^ 
Evidence as to the usual running time between two 
points on defendant’s line is admissible on the is¬ 
sue of negligent delay causing injury to perishable 
goods^- or live stock ^ but evidence which is ir¬ 
relevant or immaterial is properly excluded.^^ 
Thus evidence as to the time it would have taken 
to ship plaintiffs live stock by another route, over 
other lines than those of defendant, is madmissi- 
ble,3® So evidence that the delay which resulted 


in injury to perishable goods was caused by con¬ 
gestion in traffic is inadmissible, since such conges¬ 
tion, as stated supra § 245, does not excuse the car¬ 
rier’s negligence in causing injury to property 
transported by it.^® 

Admissibility of evidence in actions for delay 
generally see supra § 217. 

Similar occurrences, other shipments. Evidence 
as to the time it took to deliver other shipments 
over the same line is admissible where the testimony 
shows that the conditions connected with the ship¬ 
ments were similar ,3 7 but in the absence of any 
showing that the conditions of the shipments were 
similar, such evidence is inadmissible.^^ On the, 
same principle, evidence as to the time it took wit¬ 
ness to drive a truck over a stated route is inad¬ 
missible, in the absence of evidence showing that 
the conditions as to the size of the truck, the traf¬ 
fic, and the weather, were similar to the conditions 
existing when defendant’s driver made the trip in 
question. 

h. Acts or Negligence of Shipper 

That the loss or injury was due to the acts or neg¬ 
ligence of the shipper may be proved or disproved by any 
competent, relevant, and material evidence. 


29. Tex-—Chicago, R. I. & G. Ry. 
Co. V. Pavillard, CivApp., 187 S 
W 998. 

3a Fla—Atlantic Coast Line R Co 
V. Mach, 109 So 457, 92 Fla 442 

Svldence Vlmissitile 

In suit for failure to deliver pro¬ 
duce, and for injuries while delayed 
five days in shipment, testimony of 
a packer as’to number of days par¬ 
ticular kinds of produce could stand 
without rotting was pertinent and 
relevant.—American By. Express Co 
V Home Star Produce Co., Tex Civ. 
App, 276 S W 790. 

Plaintiff’s knowledge of congestion in 
traffic 

Refusal to admit evidence that 
plaintiff knew of congestion resulting 
from failure of consignees to un¬ 
load cars, but nevertheless persisted 
m shippmg perishable produce, held 
error m action against carrier for 
delay whereby the produce deterio¬ 
rated in transit.—^Free Bros. Co. v 
Baltimore & O R. Co, 146 A. 98, 296 
Pa. 441, 

31- Tex—^Baker v. East, Civ.App., 
197 SW. 1123. 

32. Md—Stevens v. Northern Cent. 

Ry. Co., 98 A, 551, 129 Md. 215. 
Mich —Shier v American Ry. EIx- 
press Co-, 208 N.W. 746, 234 Mich. 
505 

Vt.—Saliba v New York Cent R Co., 
144 A. 194, 101 Vt 427 
Schedules showmg the usual time 


necessary for transpoiintion are ad¬ 
missible—Stevens v Northern Cent. 
Ry Co. 98 A. 551, 129 Md. 215 
33- Idaho —^Ritchie v Oregon Short 
I.dne R. Co, 244 P. 580. 42 Idaho 
193 

Mo.—^Prebe v. Qmncy, O & K C R 
Co.. App, 260 SW. 816. 

Tex —^iiaker v Holman, Civ.App., 
196 SW. 728 

34L Ill—^Mueller Gram Co. v. Lake 
Erie & W. R Co., 213 Ill App 108- 
Md—^Peninsula Produce Exch. v 
American Ry. Express Co., 128 A 
403, 147 Md 424. 

Tex—^Lancaster v. Daggett, Civ App., 
272 S.W. 340 

Evidence Irrelevant 

In action for damages to shipment 
of strawberries, objection to ques¬ 
tion as to whether produce trains 
did not sometimes arrive at point of 
destination earlier than legular run¬ 
ning time was properly sustained, 
as it had no bearing on question of 
delay, and would serve to confuse 
and mislead jury—^Peninsula Pioduce 
Exch. V. American Ry. Express Co, 
128 A 403, 147 Md 424. 

35. Tex—St. Louis, B & M. Ry Co- 
V Freasier, Civ App., 237 S.W 344. 

3a Ill.—See Mueller Gram Co. v. 
Lake Erie & W. R Co, 213 HI. 
App 108. 

37- Tex.—Pa'ihandle & S. F. Ry Co. 
v Vaughn, Civ.App, 191 S W. 142, 
affirmed. Com App , 222 S W. 206. 
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3a us —Atchison, T. & S. F. Ry 
Co. V. Jtferchants' Live Stock Co, 
C-CANM., 273 F 130. 

Ky.—Chesapeake & O R Co v. Cole¬ 
man Fruit Co., 294 SW. 463, 219 
Ky. 794. 

Tex.—Gulf. C. & S F Ry Co. v. 
Rodriquez, Civ.App., 185 SW. 311. 

Pomer shipment of perioi^rhle goods 
In suit against railroad for spoil¬ 
age of fruit and vegetables from de¬ 
lay, bills of ladmg and proof of 
the due arrival of prior shipments 
were incompetent, without proof of 
times of delivery to carriers—Ches¬ 
apeake & O R Co. V. Coleman Fruit 
Co., 294 S W. 463, 219 Ky, 794. 

I Subsequent shipinmLt of live stock 
On an issue as to liability of a 
railroad company for loss and dam¬ 
age to stock in shipment, alleged to 
have been due to improper handling 
and delay m the transportation, evi¬ 
dence that another shipment a month 
later went through m two days’ less 
time and with much smaller loss, 
without showmg the comparative 
condition of the cattle, the conditions 
under which the shipments were 
made, or whether the time made 
was usual or unusual, was incompe¬ 
tent, as mtroducing collateral and 
irrelevant issues—Atchison, T. & S 
F Ry. Co. V. Mel chants’ Live Stock 
Co.. C.CANM, 273 F. 130. 

39. N.Y.—^Thompson v. P. H. Kea- 
hon, Inc., 197 N Y.S. 686, 120 Misc. 
i 70- 
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Any competent evidence is admissible which 
tends to prove or disprove the contention that the 
loss or injury complained of was due to the acts 
or negligence of the shipper,^® such as improperly 
packing the property^^ or in loading the car, where 
the duty of loading devolved on the shipper.^2 5 q^ 
where the car in which the freight was transported 
was furnished by the shipper, the carrier may show 
that it was inadequate for the purpose and evi¬ 
dence that the car was owned and loaded by the 
shipper is competent.**^ To show negligence on the 
part of the shipper, evidence is competent that the 
stock was not in fit condition to stand transporta¬ 
tion by rail at the time of the year when shipment 
was made, and that the effect of the cold would 
cause the cattle to become numb and he down, and 
then be imable to get up>® Since a carrier is not 
liable for damages caused by following the mstruc- 
tions of the owner or his representative accom¬ 
panying the shipment, as stated supra § 78, it is 
error to exclude evidence that the conductor obeyed 
instructions of the messenger who accompanied the 


goods, although there was no direct evidence that 
the messenger was employed by the shipper;^® and 
it is also error to exclude a contract between the 
consignor and consignee authorizing the employ¬ 
ment of a messenger to care for the goods>^ 

Evidence as to other property on same train. 
In an action for injuries to a shipment of hogs, the 
carrier defending on the ground that the shipper 
was negligent in bedding the car, evidence that 
twenty other cars of hogs were earned in the same 
tram differently bedded were subjected to the same 
treatment, and were uninjured is admissible.^* 

L Proof of Loss of Property- 

Evidence IS admissible which tends to show that the 
shipment, or a part of it, was lost; but evidence as to 
losses of other freight is inadmissible. 

Plaintiff may introduce any competent evidence 
tending to show the loss of all or a part of the 
properly received by the carrier for transporta¬ 
tion,and for this purpose evidence that the car 
was sealed at the loading point and remained sealed 


40. Iowa —Gibson v. Adams Express 
Co, 175 N.W. 331, 187 Iowa 1259 

Mich —Shier v. American Ry. Ex¬ 
press Co, 208 NW. 746, 234 Mich 
505. 

DisprovinfiT negU^ence of shipper 

(1) In an action against an ex¬ 
press company for damage to a ship¬ 
ment of horses, testimony of plain¬ 
tiff that when he arrived on the 
tram with the horses at a point m 
Iowa he was informed by a stranger, 
who told him he was agent of the 
express company in charge of an¬ 
other car, that he could not ride to 
Chicago on the tram with the horses, 
etc, was admissible to repel the 
allegation that plaintiff was negli¬ 
gent in failing to exercise his con¬ 
tract privilege to travel with the 
shipment—Gibson v. Adams Express 
Co., 175 NW. 331, 187 Iowa 1259. 

(2) Evidence that the shipper of 
a convict car destroyed by fire while 
on defendant's flat car gave direc¬ 
tions to his servant to look after 
the fire in a stove which was in the 
car is not admissible—Coweta Coun¬ 
ty V Central of Georgia Ry. Co., 60 
SE 1018, 4 GaApp 94. 

(3) To show due care on his part, 
the shipper may testify that he did 
not know that a permit to unload 
cattle in the state of destination was 
necessary.—^Hendrick v Boston, etc, 
R. Co. 48 NB 835, 170 Mass 44. 

41. Ill—S. Valentine & Co. v Atch¬ 
ison. T. & S. P. Ry. Co. 220 IlL 
App 188 

Inadeq.nate crate for 

Where, in an action for value of 
hog lost in transit defendant car -1 
ner mteiposed the defense that the! 


crate used by the shipper was too 
small for the hog, testimony of plain¬ 
tiff's witnesses that they saw the 
Cl ate in defendant's office at des¬ 
tination at the time of trial was 
properly admitted, where plaintiff 
had the right to compel the produc¬ 
tion of the crate m court to show 
what the actual measurements of 
the crate were, but did not know 
where it was until trial —^Buck v 
American Railway Express Co, 192 
N W 277, 195 Iowa 1024. 

Improper containers for oil 

The carrier may show that the 
shipper packed oil m wooden bar¬ 
rels wholly unsuited for the pur¬ 
pose—S. Valentine & Co v Atchi¬ 
son, T. & S, P. Ry. Co., 220 Ill.App. 
188 . 

42. XT S —South Carolina Asparagus 
Growers' Ass’n v Southern Ry Co , 
C C.A S C, 46 P 2d 452 
Mo —^Dillen v. Wabash Ry. Co., App, 
294 SW. 439. 

Wash.—^American Cotton Oil Co v 
Davis, 224 P 23, 129 Wash 24 
Knowledge of carxier’s agent as to 
shipper’s negligence 
Where the bill ot lading placed 
the duty of proper loading on the 
shipper, evidence that the carrier's 
local agent saw the car before it 
was shipped was inadmissible — 
South Carolina Asparagus Growers' 
Ass'n V Southern Ry Co , C C A S C, 
46 P2d 452. 

43L Mo —Cudahy Packing Co. v 
Atchison. T & S P. R Co., 187 S 
W. 149. 193 Mo App 572 
Inadequate refrigerator car 

Where meat shipped was delivered 
to the carrier sealed m plamtiff's 
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refrigerator car, evidence by defend¬ 
ant. that the capacity of ice bump¬ 
ers in plamtiff's refrigerator cars is 
not suflSciently large to keep the 
meat cool enough to preserve it from 
decay, is admissible—Cudahy Pack¬ 
ing Co. v Atchison, T & S P R 
Co, 187 SW. 149. 193 Mo App. 572 

44- Tex.—Gulf. C. & S. P. Ry Co 
V. LiUkeside Irr. Co., Civ.App., 292 
SW 939 

45- IT S —Southern Pac Co. v Ar - 
nett, Utah, 111 P. 849, 50 CCA 
17. 

46. Tex.—Gulf, C. & S P Ry Co 
v. Persky, Civ App., 200 SW 606 

47- Tex—Gulf, C. & S. P. Ry Co 
V- Persky, supra. 

46. Iowa—^Heilman v. Chicago, etc., 
R Co, 149 N.W. 436, 167 Iowa 313 

49, Ala—South & North Alabama 
R. Co v. Wood, 66 Ala 167, 41 Am. 
R 749. 

Ill —^Farmers' Gram Co. of Dorans 
v. Illinois Cent. R. Co, 201 Ill 
App 261 

Minn.—State Elevator Co v. Great 
Northern Ry. Co., 158 N W. 399, 
133 Minn. 295. 

Condition of conta^'nei- when deliver¬ 
ed to consignee 

In action for loss of goods in cas¬ 
es in transit, testimony of shipping 
clerk of consigrnor, and of witnesses, 
as to condition of straps on case 
from which goods were alleged to 
have been taken, and of cartons 
therein when opened at store of 
consignee, was competent to show 
the loss.—^Riff V Yadkm R. Co., 127 
S.E. 588. 189 N C. 685. 
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until delivery of the goods to the consignee is ad¬ 
missible.®® So evidence that the consignees had 
never received the goods is admissible as tending 
to show that the carrier had never delivered them 
at the place of destination as provided for by the 
contract of shipment but evidence as to losses or 
thefts of other freight belonging to other persons 
is not admissible.®2 A shipper suing the carrier 
as for loss of goods shipped may, on the carrier’s 
showing an offer to deliver, show the conduct of 
the carrier estopping it to contend that the goods 
were not lost but only delayed, as, for instance, a 
statement by the carrier that they were lost and 
could not be found, relying on which plaintiff 
bought new goods.®^ 

j. T.iTiiitatioiL of Liabilily in €reneral 

A contract limiting the earner's liability may be 
shown, if valid, and assented to by the shipper; other¬ 
wise not. 

In an action for loss of, or injury to, property 
received by the carrier for transportation, a con¬ 
tract limiting the carrier’s liability, signed by the 
shipper, IS ordinarily admissible in behalf of the 
carrier.®^ The carrier may show that under the 
contract it was liable only for negligence,®® or that 
the contract exempted it from liability for loss by 
fire,®® but where the statute forbids common car¬ 
riers to limit or restrict their common-law liability, 

Inq^nizies by plaintiff 

The fact that plaintiff after the 
time when the groods should have 
been delivered made inquiries for 
them of the carrier is admissible 
to show the loss of the goods—^In- 
gledew V, Northern R Co., 7 Gray, 

Mass, 86. 

of weighers of boards 
of trade is admissible under Illinois 
statute providing that sworn state¬ 
ment of a person having personal 
knowledge of the weight of grain de¬ 
livered for shipment shall be taken 
as true—Farmers’ Grain Co of Dor¬ 
ans V. Illinois Cent. R. Co, 201 Rl. 

App 261 

Keport of stockyards company 
Where carrier agreed to deliver 
hogs shipped to commission compa¬ 
ny at point of destination, which was 
done through a stockyards company, 
the report of that company that sev¬ 
enty five live hogs and eight dead 
ones had been received by it was 
admissible in shipper's action.—Gal¬ 
veston. H & S A Ry Co. v Fried¬ 
richs, Tex Civ App, 252 S.W. 346 

50. BAn.—^Missouri, etc, R. Co v 
Simonson. 68 P 653, 64 EAn 802, 

91 Am.SR 248, 57 LRA 765. 

51. Ala —Alabama Midland R Co 
v. Thompson, 32 So. 672, 134 Ala 
232. 


a contract of shipment containing such limitation is 
inadmissible.®7 So, where a carrier’s liability for 
goods destroyed before their delivery to the con¬ 
signee was tried on the single issue of defendant’s 
negligence, and was so^ submitted to the jury, the 
exclusion of an alleged contract offered by defend¬ 
ant, whereby its liability was limited, was held not 
to be error, since a carrier cannot limit its liability 
for negligence,®® and a bill of lading limiting the 
carrier’s liability, signed by an employee of the ship¬ 
per, is properly excluded where it appears that such 
employee had no authority to sign and that the 
shipper did not consent to the limitation.®® Evi¬ 
dence of shippers of live stock that the carrier had 
never offered them any contract of shipment ex¬ 
cept one containing a limitation of its liability was 
admissible to show that the carrier did not hold it¬ 
self ready to make a contract assuming common- 
law liability.®® A provision of a shipping contract 
releasing the carrier from liability for loss from 
delay due to storms or floods is properly excluded 
as immaterial, in an action for damage to live stock 
from delay.®^ Where it was not shown that the 
agent of the carrier or the shipper knew that a 
special rate would be or was given, in consideration 
of a waiver by the shipper of liability by the earner 
for loss or damage by fire, it was not error to refuse 
to permit a clerk in the general freight department 
to testify that the carrier had in force two rates, 

1911 p 153, providing that no car¬ 
rier can by contract exempt itself 
from liability as a common earner 
—Cravens v. Hines, Mo App., 218 S. 
W 912 

58L Ky—^Louisville & N R Co, v. 
Plummer, 35 SW. 1113, 18 Ky.D. 
228 

59- Ill—^New V. Chicago, etc, R Co., 
171 Ill App. 488. 

60. Tenn—^Nashville, etc, R Co. v. 
Stone, 79 SW 1031, 112 Tenn. 

348, 105 Am S.R. 955 

61- Tex.—Ft. Worth & D. C. Ry. 
Co. V. Atterberry, Civ App, 190 S 
W. 1133. 

Reason, for exclusion. 

Under buch contract provision, if 
the storm or fiood was so unprece¬ 
dented that It could not reasonably 
have been anticipated and guarded 
against, the carrier would be ex¬ 
cused without regard to such pro¬ 
vision, and if the storm or flood, 
although extraordinary and unusual, 
might, reasonably have been antici¬ 
pated and guarded against, failure 
to take precautions might l>e con¬ 
sidered by the jury as negligence, 
against which a carrier cannot con¬ 
tract.—^Ft. Worth & D. C. Ry. Co. 
V Atterberry, Tex.Civ.App, 190 S. 
W. 1133. 


52. Ga—Central R Co. v. Brunson, 
63 Ga 504. 

NH—Sheldon v. Robinson, 7 NH 
157, 26 AmD 726. 

S.C—^Ragsdale v. Southern R Co, 48 
S B. 466, 69 S C 429 
53- S C —Givens v Seaboard Air 
Line R Co, 86 SB 24, 102 SC 
1 . 

54. Ga—Weaver v Southern R. Co., 
70 SB. 232. 9 Ga.App. 34. 

55. N y —Castiglione v. Austro- 

Ameiicana SS. Co., 149 NTS 898, 
87 Misc 288 

56i Ala—^Mouton v. Louisville, etc, 
R Co, 29 So 602, 128 Ala 537. 

57- Mo.—^Johnson v. American Ry. 

Bxpress Co, App., 245 S W 1071. 
Tex—Panhandle & S. F Ry Co v. 
Snodgrass, Civ App, 278 S.W. 337 
—San Antonio & A P. Ry. Co v. 
Jackson & Allen, Civ.App., 187 S 
W. 488. 

Nature of restrictloiL 

In action for damage to a ship- 
pnent of live stock because of rough 
handling and severe weather, it was 
not error to exclude the shipping 
contract whereby the shipper as¬ 
sumed all risk and expense of feed¬ 
ing, watering, and caring for the 
shipment, m effect shipping the cat¬ 
tle at his own risk, in view of L 
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one by which less was charged, in consideration of 
such a waiver, than where there was no such waiv- 
er.®2 So, where a contract limiting liability is ex¬ 
torted from the shipper by refusal to ship except on 
these terms, he may show the falsity of recitals in 
the contract that opportunity was given him to ship 
on more favorable terms, and that he elected to ac¬ 
cept the restrictive contract on a lower rate.®^ 

Assent of shipper. In jurisdictions where ex¬ 
press assent by the shipper to exemptions inserted 
in a contract of shipment must be shown by the 
carrier, see supra §§ 91, 254, the fact that the con¬ 
signor had on prior occasions signed similar con¬ 
tracts of shipment is competent as tending to show 
knowledge of the restrictive conditions contained in 
the particular contract in suit.®^ The nondelivery 
of a bill of lading imtil several days after receipt 
of the goods by the carrier is admissible to prove 
nonassent by the shipper to the restrictive provi¬ 
sions contained in the bill of lading.®® It is com¬ 
petent for the shipper and his witnesses to testify 
that they had never read the bill of lading; that 
they did not know at the time of receiving it what 
provisions were contained therein; that they did 
not have any talk with any agent of the carrier con¬ 
cerning the terms and conditions of the bill of lad¬ 
ing, and that their attention had never, up to the 
Lime of the loss sued for, been called to the condi¬ 


tions and limitations contained in such bill of lad¬ 
ing.®® So evidence that the shipper never read 
a receipt limiting the carrier’s liability is admissi¬ 
ble on the question whether he consented to vaiy 
an oral contract of shipment so as to make it ac¬ 
cord with such receipt.®^ 

k. Notice of Olaiin 

The general rules govern the admissibility of evi- 
dence to show compliance with a requirement of notice 
of claim, or a waiver thereof by the earner. 

In an action for loss of, or injury to, property 
delivered to a carrier for transportation, the gen¬ 
eral rules govern the admissibility of evidence as to 
whether notice of a claim for loss or injury, re¬ 
quired by the contract of shipment, was given®® 
within the prescribed time,®® and whether such re¬ 
quirement was waived by the carrier. 7® PlaintiiFs 
testimony that he prepared a written notice as re¬ 
quired by the contract of shipment, and left it with 
his commission firm at destination of the goods, and 
that they afterward wrote him that they had filed it 
with defendant, is incompetent.^^ A claim for prop¬ 
erty lost in transit, presented to the carrier m ac¬ 
cordance with the requirement of the bill of lad¬ 
ing, is admissible, not to establish the price of the 
properly, although such claim set forth the price, 
but to show compliance with the reqmrement of no- 
tice.'^^ 


62. Idaho.—McIntosh V- Oregon R, 
etc, Co.. 100 P. 66, 17 Idaho 100. 
63- Ark—St. Louis, etc., R Co. v. 

Wells, 99 S.W. 534, 81 Ark 469. 
64. Ill'—Wabash, etc., R. Co. v Jag- 
german, 4 NE 641, 115 Ill. 407— 
Chicago, etc., R. Co. v. Igo, 130 
IlLApp. 373—Cleveland, etc., R Co. 
V Shoot, 130 Ill App. 139, 

65- Ill.—Coats V. Chicago, etc, R. 
Co., 134 IlLApp. 217. 

66. . Ill —^tllmois Match Co. v. Chi¬ 
cago. etc., R. Co., 153 RLApp, 568, 
reversed on other grounds 95 N. 
E. 492, 250 Ill. 396 

67- NY.—Coggswell v. Weir, 101 N 
TS 188. 

68w Okl —Chicago, etc., R Co. v. 

Conway, 125 P. 1110, 34 Okl. 356. 
Iietters 

(1) To show notice of claim for 
damages, letters by the shipper to 
the claim agent itemizing the loss 
are the best evidence that notice 
was given and are admissible.—^Ber¬ 
ry V. Chicago, etc., R. Co., 124 NW 
859, 24 S D 611. 

(2) In an action against an initial 
carrier for damages to a shipment, 
a letter written to a connecting car¬ 
rier’s claam agent is admissible to 
show that notice of the claim re- 
Quired by the shippmg contract was 


given to the claim agent.—Galveston, 
etc, R Co. V. Itule, Tex.CivApp, 
172 S.W. 1123. 

69- N.C.—Moore Bros. v. American 

Ry. Express Co., 107 SB. 6, 181 

NC. 300. 

Evidence a^Tnissihle 

(1) Where an express receipt re¬ 
quired notice of claim withm four 
months after reasonable time for 
delivery, the consignee's testimony 
that traffic conditions were congest¬ 
ed, and he had much delay and trou¬ 
ble in receiving his goods, was ad¬ 
missible on the question of reasona¬ 
ble time.—American Ry. Express Co. 
V Roberts, 111 S.E 744, 28 Ga.App 
510 

(2) In an action to recover the val¬ 
ue of shoes shipped to plaintiffs by 
defendant express company under a 
contract providing that, m case of 
failure to make delivery, claims must 
be made in writing within four 
months after a reasonable time for 
delivery had elapsed, evidence offer¬ 
ed by plaintiff consignees that on 
account of war conditions and an 
influenza epidemic shipments were 
much delayed, so that thirty four 
days was not an unreasonable time 
to wait for delivery, was admissible 
on the question whether notice of 
claim was filed by plaintiff con¬ 
signees withm four months after a 
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reasonable time for delivery ba*? 
elapsed.—^Moore Bros v. American 
Ry. Express Co , 107 S.E 6, 181 N C. 
300. 

7®. Minn.—^Naumen v Great North¬ 
ern R Co, 154 N.W. 1076, 131 
Mmn. 217. 

Acts, declarations, and correspond¬ 
ence 

(1) Evidence of a conversation be¬ 
tween the shippers and the claim 
agent, when they were making an 
effort to ad 3 ust the loss is admissi¬ 
ble to show waiver of the notice of 
loss—^Jones v. Quincy, etc, R Co, 
94 S.W. 735, 117 Mo App 523 

(2) Correspondence between the 
parties tending to show a waiver of 
a stipulation limiting the time to 
sue is admissible—^Naumen v Great 
Northern R Co., 154 NW. 1076. 131 
Mmn. 217. 

(3) But evidence of acts and dec¬ 
larations of the carriers after the 
time prescribed for making the claim,, 
which evidence did not show a pre¬ 
vious intention to waive notice, is 
not admissible to prove a waiver 
thereof —^Hamilton v Westcott, 80 
Mo App. 597. 

71- Okl —Chicago, etc., R Co. v. 
Conway. 125 P. 1110, 34 Okl. 356. 

72- U S —Chicago & B I. R Co. v. 
CoUms Produce Co., IR, 235 F. 
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L Damages 

(1) In general 

(2) Market value 

(3) Where property has no market value 

at destination 

(4) Value or method of computing same 

fixed by contract 

(5) Claim for damages 

(1) In General 

General rules apply in determining the admissibility 
of evidence on the question of damages for loss of, or 
injury to, property in transit. Evidence is admissible to 
show the plaintiff’s efforts to minimize the damages. 

General rules apply in determining the admissi¬ 
bility of evidence of damages for loss of, or in¬ 
jury to, property received by a carrier for trans¬ 
portation. Any evidence, which is otherwise com¬ 
petent, is admissible when, and only when it is rel¬ 
evant and material to the issue.^^ In an action for 
loss of a portion of the goods shipped, evidence as 
to the value of those delivered is admissible as fix¬ 
ing relatively the value of those not delivered 
and, if the goods have been shipped m fraud of the 
revenue laws, without payment of the tax due there¬ 
on, the amount of tax which should have been paid 
may be taken into account in determining the val¬ 
ue of the goods.75 In an action for injury to cat¬ 


tle by dipping in crude oil, general evidence as to 
the tendency of such action to injure stock is ad¬ 
missible, as tending to show the amount of dam¬ 
age.^® Where a shipper paid the regular rate for 
the shipment of used motors, a bill of lading mailed 
to the shipper after transportation had begun, in 
which there was no agreed valuation or stated rate, 
was inadmissible to show that the motors were 
shipped as junk, and hence to diminish the amount 
of recovery, although such bill of lading contained 
a statement by the carrier’s agent that the ship¬ 
ment was “junk motors.”^^ In an action for injury 
to goods, the original and amended petitions were 
not admissible as a whole to show that plaintiff de¬ 
manded a greater sum m his amended petition than 
he demanded in his original petition.^® 

Expenses, Evidence of the cost of returning a 
model, damaged in transit, to plaintiff’s shop for 
repairs, is admissible;^® and where such expense 
is claimed as an element of damage it is error to 
exclude evidence as to the necessity of returning 
the model to the shop had it not been damaged.®® 
Where it is claimed that separate shipments by 
plaintiff were commingled, evidence of the amount 
paid by him to have the shipments assorted at des¬ 
tination was admissible.®^ Evidence of the cost of 
reshipping cattle, injured in transit, from the place 
of destination to the place where they were ulti- 


857, 149 CCA 169, affirmed 39 S 
Ct. 189, 249 US. 186, 63 L.Ed 552 

73- Minn.—Geo. B Hi&gms & Co v 
Chicago, B & Q. R. Co, 161 NW. 
145, 135 Minn. 402, Ii.RA1917G 
507. 

Tex—^Hines v. Davis, Civ.App., 225 
S W 862—Galveston, H & S. A. 
Ry. Co V. Hartford Fire Ins Co, 
Civ.App, 220 aw. 781, leversed on 
other grounds Hartford Fire Ins. 
Co. V. Galveston, H & S. A. R. 
Co, 239 S.W. 919—Kansas City, 
M & O. Ry. Co. V. Blackstone & 
Slaughter, Civ.App, 217 S W. 208, 
rehearing overruled 218 S.W 552, 
error granted—^Panhandle & S. F. 
Ry. Co. V. Vaughn, Civ.App. 191 
S W 142, affirmed, Com.App, 222 S 
W 206 

Wash—^Leddy v Great Northern Ry. 

Co, 210 P. 354, 122 Wash. 136. 
Xnjuiy to live stock 

(1) In action for injuries to cat¬ 
tle, wherein plaintiff did not seek re¬ 
covery for value of calves lost, and 
there was no issue that would per¬ 
mit such recovery, but there was 
testimony that the negligence, want 
of feed and water, and exposure com- 
plamed of would tend to cause cows 
bearing calves to lose them and thus 
injure the cows, evidence as to the 
number of calves he lost the next 
spring from the cows was relevant 


to the issue of the damage to the 
cows.—^Payne v. Richards, Tex Civ. 
App., 248 SW. 771. 

(2) The carrier when sued for in¬ 
juries to cattle in transit may offer 
evidence of improvement of such 
cattle or recovery from their in¬ 
juries, to show the extent of the 
injury at the time of their arrival 
and the resultmg damages —Pan¬ 
handle & S. F. Ry Co V Norton, 
Tex Civ App., 188 SW. 1011. 

(3) In an action against a railroad 
for damage to castrated bulls 
through delay in transit, it was held 
that plaintiff's testimony, showing 
the difference in the weight of the 
cattle at shipping point and their 
weight when unloaded at destination, 
was not improperly received, as not 
taking into consideration the fact 
that the cattle were castrated just 
before being shipped.—Cunnmgham 

V. Chicago & A- R. Co., Mo., 215 S. 

W. 5 

(4) In suit for damages to horses 
and muleis during transportation, ac¬ 
count of sales shown to have been 
correct was admissible to show num¬ 
ber of animals damaged —Jones v. 
St. liOuis-San Francisco Ry. Co, 60 
S.W 2d 217, 226 MoJtpp. 1152. 

(5) In shipper's action for the 
death of a buffalo, due to the can- 
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tier’s negligence, there was no er¬ 
ror in excluding evidence as to the 
value of the robe which the carrier 
was not entitled to salvage, and 
which plaintiff had made from the 
hide, which was not shown to have 
any value —Johnson v. American Ry. 
Express Co., Mo.App., 245 S.W 1071. 
74- NT—^Marquis v. Wood, 61 N.T. 

S. 251. 29 Misc. 590 
75. Ill—^Toledo, etc., R. Co. v. Kich- 
ler, 48 IlL 438 

76L Tex.—Missouri, etc., R. Co v- 
Cauble, Civ,App., 174 S.W. 880. 

77- Mo—^Bachos v. Chicago, R I & 
P. Ry. Co, App., 61 SW2d 416. 

78- Iowa—Glassman v Chicago, R. 
I. & P. Ry Co., 147 N.W. 757, 166 
Iowa 254 

79- N.J.—Cordery v. American Ry. 
Express Co., 137 A. 719, 5 NJ. 
Misc 600, affirmed 140 A. 416, 104 
N.J.L.aw 434 

Cost of c'hanges in reproduction 
of model could be shown—Cordery 
V American Ry. Express Co., 137 
A. 719, 5 NJ.M 1 SC 600, affirmed 140 
A. 416, 104 N.JLaw 434 
80. N.J —Cordery v. American Ry. 

Express Co, supra 
81- Ala—^Inland Waterways Corpo¬ 
ration V. Sloss Sheffield Steel & 
Iron Co., 136 So. 849, 223 Ala 397. 
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mately sold, is inadmissible.*® 

Efforts to minimize damages. In an action by ilie 
consignee for injury to goods, plaintiff may show 
his own efforts to minimize the damage; and for 
that purpose his testimony that he tried to sell the 
goods, but that certain firms refused to make an 
offer, was admissible.** 

(2) Market Value 

General rules are applicable in determining the ad¬ 
missibility of evidence relating to the market value of 
property lost or injured by a carrier. Evidence of actual 
or intrinsic value is inadmissible where the property has 
a market value. To show the market value of injured 
property evidence of the price realized therefor at a sale 
IS admissible, unless the sale occurred some time after 
delivecy- 

The general rule, hereinafter stated, infra § 264, 
is that the market value of goods shipped at the 
place of destination is the criterion of value by 
which the amount of damages for loss of, or injury 
to, the goods is to be determined. To establish that 
the goods had a market value at the place of des¬ 
tination, it IS necessary to show that goods of like 
quality had been bought and sold at that place dur¬ 
ing the season in sufficient quantity and often 
enough to show a market value, and evidence which 
fulfills the requirements of such rule is admissible.*^ 
To prove what such market value is, it is proper to 
admit any evidence which is relevant and material 
to the issue and is competent under the general 
rules,*5 but evidence which does not meet the issue 
or is otherwise inadmissible under the general rules 
should be excluded.** Any evidence which would 
tend to fix the amount which the injured property 
would have brought if it had reached its destina¬ 
tion in good condition is admissible.*"^ Where it 
is shown that there was a market value at the place 


of destination for the kind of property shipped, 
plaintiff may testify as to what that market value 
of the property was in the condition in which it 
was delivered at that place,** or state the differ¬ 
ence in market value in the condition in which the 
property arrived at destination and in “good con¬ 
dition.”** Where perishable property would have 
arrived at its destination in the good marketable 
condition in which it was delivered to the carrier 
had the carrier performed its duty, evidence of the 
market value of the goods at destination is admis¬ 
sible without making any allowance for the natural 
deterioration during transportation.** The mar¬ 
ket quotations m centers of trade may be shown as 
proof of the price at which such property was sell¬ 
ing on a particular day,*^ but the statements of 
plaintiff’s broker as to the condition of the market 
is hearsay, and inadmissible.** 

In an action for loss of, or injury to, live stock 
in transit, evidence as to the value of the amma lj; 
at destination, and as to what would have been their 
value had they arrived in the condition m which 
they were loaded at the starting point, was admissi¬ 
ble to establish plamtifTs damages,** although there 
was no evidence to show what their condition at 
destination would have been had they been trans¬ 
ported with ordinary care.*^ The fact that cattle 
had to be fed and cared for some time after the 
injury before they began to show signs of improve¬ 
ment may be shown to enable the jury to judge 
of the correctness of the estimate of depreciation,** 
and it may be shown that the injured cattle did not 
fatten or respond to feed as well as did uninjured 
cattle in the same shipment, so that, although treat¬ 
ed in the same way, they made much less gam than 
they should have made.** 


82. Ky.—^ininois Cent. R. Co. v 
Luther, 283 SW. 1013. 214 Ky 
658. 

83L Tex—^Houston, B & W T. Ry 
Co. V. Brackin, Civ.App, 191 S.W 
804. 

84i N Y.—^Harris v Panama R Co . 
68 NY. 660—Gulf. etc. R. Co. v. 
Jackson. 89 SW. 968, 99 Tex 343 
—^Pacific Express Co. v Lothrop, 
49 SW. 898, 20 TexCivApp 339. 

85- Cal —^Murray v. Southern Pac 
Co, 296 P. 667, 112 Cal.App 150. 
Mo.—Green v American Ry. Express 
Co, App.. 34 SW.2d 1039 
Tex.—^Missouri Pac R Co v. Ger¬ 
man. 19 SW. 461, 84 Tex. 141. 

8GL Tex.—^Hines v Edwards, Civ. 

App.. 228 SW. 1117. 

Evidence inr^'missible 

In an action for injury to cattle, 
testimony that, because of neg-lig-ent 
handling', the cattle were depreciated 


at least five dollars per head, was 
held inadmissible because it did not 
meet the question of market value, 
and for the further reason that it 
involved a mixed question of law 
and fact—^Hines v Edwaids, Tox 
Civ App.. 228 SW. 1117. 

Account sales rendered by a com¬ 
mission company selling cattle at 
destination, not being proved to be 
correct, were inadmissible to show 
the weight of cattle at the time of 
sale —^Baker v. Holman, Tex Civ 
App., 196 S.W. 728. 

87- Tex—Gulf, C & S F. Ry Co 
v Mathews, 76 S.W. 607, 33 Tex 
Civ App 285 

88, Tex—Galveston, H & S A. Ry. 
Co. V. Gibbons, Civ App., 202 S 
W. 352 

89- Tex —^Baker v. Herndon, Civ. 
App., 209 S.W. 165. 
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90- Ill—Sparr v. Southern Pac Co, 
220 111 App 180 

91- Ga —Central R., etc, Co. v 
Skcllie, 12 SB 1017, 86 Ga 686 

Mich —Sisson v Cleveland, etc, R 
Co, 14 Mich 489, 90 Am D 252. 

9& Iowa—Voorhees v. Chicago, etc, 
R Co, 30 N.W. 29, 71 Iowa 735, 
60 Am.R. 823. 

93L Ark—St Louis, etc, R. Co v 
Laser Gram Co, 179 S W 189. 120 
Ark. 119 

Neb—^Ralston v Union Pac R. Co, 
147 NW. 478. 96 Neb. 199. 

Tex —Gulf, etc, R Co. v. King, Civ 
App. 174 SW 960. 

94- Tex—Kansas City, etc, R. Co. 
v. Cave. Civ.App, 174 SW 872 

95b Mo.—Sandker v. Wabash By. 
Co . App, 267 S.W. 957 

98. Mo—Carpenter v- Hines, App, 
239 S.W. 593. 
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Evidence of the market value cf the property at 
a place other than its destination is not admissi¬ 
ble,®*^ although evidence as to the market value at 
a place near the point of destination has been held 
admissible.®* Where the property is shown to have 
a market value at destination, evidence of the price 
paid for it,®® or for similar property,^ or evidence 
of its intrinsic value,* is inadmissible. 

The law relating to the admissibility of evidence 
to show the market value of personal property gen¬ 
erally is discussed in the C.J.S. title Evidence § 
183, also C.J. p 186 note 91-p 189 note 25. 

Price obtained on sale of property. To show the 
market value of property lost, evidence as to what 
was received from the sale of the remaining prop¬ 
erty of the same shipment at place of destination at 
time of delivery is admissible.® Where property is 
injured in transit, evidence of the amount realized 
at a sale of the property is admissible to show the 
difference between its value in a sound condition 
and as injured;^ but since the value is to be esti¬ 
mated as of the time of delivery, evidence as to 
what the property sold for at some time later than 
the delivery is inadmissible.® So, in an action for 
damages to cattle, where they were fed for three or 


four months after the injury and then were sold, 
testimony as to whether the owner received the full 
market value should be excluded, because tending to 
carry the inquiry into collateral and speculative is¬ 
sues;® and such evidence is not admissible as tend¬ 
ing to lessen the damages because not furnishing a 
correct basis for determining the injury."^ 

(3) Where Property Has No Market Value 
at Destination 

Evidence that the property lost or injured has no 
market value is admissible Where no market value is 
shown, the actual or intrinsic value may be proved by 
any relevant and material evidence admissible under the 
general rules. 

In an action for loss or injury to goods or live 
stock shipped, it is competent to show that there 
was no market for the property at the place of des¬ 
tination.* Where the property is without market 
value, or has no market value at the place of ship¬ 
ment,® or where it is doubtful whether the jury 
would find that it had a market value at the place 
of destination,!® evidence of its actual or intrinsic 
value is admissible. 

For the purpose of showing actual value, any 
facts are admissible which will enable the jury in¬ 
telligently to arrive at a fair valuation.!! Thus ev- 


97. Hass —^Hendrick v. Boston R 
Co, 48 NE 835, 170 Mass. 44. 

10 CJ p 386 note 50. 

Corpus Juris is cited in Morrow v 
Wabash Ry Co. 265 S.W. 851, 851, 
219 MoApp. 62, as authority for a 
holdiniT that evidence of market val¬ 
ue before the injury is not admis¬ 
sible 

9& Tex —^Hovey v. Kirby, Civ App , 
189 SW 794 

However, it has been said that, 
'•while the price paid for an article 
of merchandise may not necessarily 
determine its value, still occasions 
sometimes arise where the price paid 
for an article may be shown and 
considered by the jury as tending to 
show its value ”—^Hines v. Dmovo, 
14 Ohio App 119, 123. 

Value iu pasture near place of des- 
tinatiou 

In action for injuring cattle ship¬ 
ped, to be placed on pasture in 
ranches near the point of destination, 
testimony as to their market value 
in that section of the country was 
admissible, where witness testified 
that the market value would be the 
same all over that section, which 
included the place of destination.— 
Hovey v. Kirby, Tex.Civ.App., 189 S 
W. 794 

99. Tex.—Chicago, R. 1. & G Ry. 
Co. V Rogers, 129 S.W. 1155, 61 
Tex.Civ App 603 
10 C J. p 386 note 51. 


1- Tex—St Liouis, S F & T Ry. 
Co. V. J G. Henderson Cut Stone 
Co.. Civ App, 275 SW. 603 

2. Tex—^Panhandle & S P. Ry Co 
v Miller. Civ App , 64 S W 2d 1076, 
error dismissed—Kansas City, M. 
& O Ry Co of Texas v Moore, 
Civ App, 11 SW.2d 335—^Panhandle 
& S F Ry. Co V Snodgrass. Civ 
App, 278 S.W. 337—Gulf. C. & S. 
F Ry Co. V. Roberts, Civ App, 
85 SW. 479 

3. Ill —^Pield V. St Louis, etc., R. 
Co. 152 Ill. 562. 

4- Ga—Southwestern R Co v Da¬ 
vies, 186 S.E 899, 53 GaApp. 712 

Miss —^Yazoo & M V. R Co v 
Peeples, 64 So. 262, 106 Miss 604 
Tex —San Antonio, etc., R Co. v 
Bracht, Civ App. 172 SW 1116. 

10 C J. p 387 note 57. 

Corpus Juris is Quoted in Vaccaro 
Bros & Co V Louisville & N R. 
Co, 123 So. 355, 357, 11 La.App 348 

Original account of sales at des¬ 
tination of a cai of tomatoes is ad¬ 
missible, in an action against a ear¬ 
ner for injury to the tomatoes from 
failure to re-ice the car at points on 
the route as agreed, to show the 
amount realized —^Pennsylvania R 
Co V. Orem Fruit, etc, Co, 73 A- 
571, 111 Md 356. 

5- Tex.—^Panhandle & S P R Co 
V. Ross, Civ App, 80 S W.2d 427. 

10 CJ. p 387 note 58. 
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a 

Tex —^Missouri, 

etc, R 

Co. 

V. 


Mulkey, Civ App, 

159 S.W 

Ill 


7. 

Tex—^Missouii, 
Mulkey, supra. 

etc, R. 

Co. 

V- 

a 

Tex —^Missouri, 

etc, R. 

Co 

V- 


Wasson, 126 SW 664, 59 TexCiv. 
App. 239 


Corpus Juris is quoted in Leddy v 
Great Northern Ry Co, 210 P. 354, 
356, 122 Wash 136. 

9- Tex —^Lancaster v. Tudor, Civ. 
App., 222 SW. 990 

Wash.—^Leddy v. Great Northern Ry. 

Co, 210 P. 354, 122 Wash. 136 
10 C J. p 387 note 62 

10. Tex.—Galveston, H & S A R. 
Co. V Powers, 117 S.W 459, 54 
Tex Civ App 168. 

10 C J p 387 note 63. 

11. Evidence admissible on question 
of value 

(1) Cost of transportation—Gal¬ 
veston, etc, R Co V. Cnppen, Tex. 
Civ App, 147 SW 361—^Pacific Ex¬ 
press Co. V. Lothrop, 49 S W. 898, 
20 TexCiv.App. 339 

(2) Cost of making repairs—Chi¬ 
cago, etc, R- Co V. Calvert, 91 S.W- 
825, 41 Tex Civ App 236. 

(3) Manner in which property has 
been used—Jacksonville, etc, R Co 
V. Pemnsula Land, etc., Mfg Co, 9 
So. 661, 27 Fla 1, 157, 17 LRA. 33, 
65 

(4) General condition and quality 
of property and the percentage of 
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idence may be admitted to show the cost of the 
property,its value at the point of shipmentl^ or 
at other markets,!^ the price for which other prop- 
erty of the same kind was previously sold by plain¬ 
tiff a short time before the loss or the injury com¬ 
plained of,i5 and the price at which plaintiff had 
contracted to sell the property at the point of des¬ 
tination.!® Where, however, there is no evidence 
of market value either in the injured condition of 
cattle when delivered or in the condition in which 
they should have arrived, evidence that the cattle 
were worth a certain sum less per head than they 
would have been worth had they been transported 
without negligence is inadmissible.!'^ It has been 
held that the value of a portion of the property may 
be estimated with reference to the value of the re¬ 
maining property or to the total value of the 
whole.!® So, where animals, such as race horses, 
have no market value at the place of destination, ev¬ 
idence of the condition, temper, disposition, and 
character of the horses when received by the car¬ 
rier, and of the effect of these traits on their value, 
and that the injuries received would affect their 
racing qualities and value is competent in determin¬ 
ing the actual value of the horses,!^ as is also evi¬ 
dence of the number of races the horses have won, 
and of the class of horses raced with.®® On the 
other hand, where, in an action against a carrier 
for injury to colts while in transit, the shipper 
shows as his damages the difference in the value of 
the colts before and after the injury, by estimating 
their value at the point of shipment and what they 
brought at the point of destination at a sale, the car¬ 
rier is entitled to show that the sale at the pomt of 
destination was a failure, and that the price offered 
for colts there was not a fair test of their value.2! 

(4) Value or Method of Computing Same 
Fixed by Contract 

A contract focing the value of the property shipped 


is admissible, and such contract may be proved by any 
competent evidence. If the shipping contract fixes the 
value of property at the place of shipment, evidence of 
its value at the place of destination is inadmissible. 

The value of the property shipped, fixed by a valid 
contract of shipment, is ordinarily controlling in an 
action to recover for loss of, or injury to, the prop¬ 
erty, as previously stated, supra § 113. Such con¬ 
tract, signed by the shipper or his agent, is compe¬ 
tent evidence.22 However, where the shipping con¬ 
tract limits the value of live stock shipped to a des¬ 
ignated amount for each, the shipper, in an action 
for injuries to the stock, is not thereby precluded 
from showing that the actual value of the stock in¬ 
jured exceeded the designated sum, not for the pur¬ 
pose of allowing a greater recovery per head, but 
to enable the jury to estimate the damage done to 
each animal within the limits specified.23 Evidence 
that the shipper s agent falsely stated the value of 
the property, thereby obtaining a lower freight rate, 
and preventing the carrier from providing adequate 
insurance, is admissible so far as relevant on the 
question of value.^^ Where the carrier charged 
a rate fixed on the valuation of the property by the 
shipper, and would not be liable in case of loss for 
an amount greater than the declared v^ue, it was 
error to exclude a schedule filed with the inter¬ 
state commerce commission showing graduated rates 
based on valuations.®® So, in an action to recover 
for cattle killed in shipment, an order published by 
a state corporation commission prescribing rates to 
be charged for carrying certain grades or values of 
cattle, is competent to prove the rates so fixed;®® 
and testimony on behalf of the carrier as to the 
rates actually charged by the carrier and paid by 
the shipper is competent to show the class or grade 
under which plaintiff shipped his cattle but the 
classification of the interstate commerce commis¬ 
sion based on a valuation clause in a bill of lading 
for a stock shipment is inadmissible in an action for 
damages to stock where there was not in evidence a 


their depreciation from damage, use, 
agre, decay, or otherwise.—Jackson¬ 
ville, etc, R Co V. Peninsula Land, 
etc., Mfg- Co., supra. 

12. TesL—Chicagro, R. I. & G- Ry. 
Co. V- Rogers, 129 SW 1155, 61 
Tex,Civ App 603. 

10 C.J. p 387 note €5. 

13. Ala—^EJchols v Louisville & N. 
R, Co., 7 So 655, 90 Ala 366. 

10 C J. p 388 note 66. 

l-t Ark—St Louis Southwestern 

Ry. Co V Kilberry, 102 S.W. 894, 
83 Ark 87 

10 C.J. p 388 note 67. 

15. Tenn.—Cole v. Rankin, Ch.A., 42 
SW. 72. 

16b Iowa.—Clements v. Burlingrton, 


etc., R. Co., 38 N.W. 144, 74 Iowa 
442. 

17- Tex.—^Pt. Worth, etc.. R Co v 
Shank, Civ.App, 167 S.W. 1093. 

18- NY —^Marquis v. Wood, 61 N.Y 
S. 251, 29 Misc 590. 

S.C.—Crawford v. Southern R- Co., 
34 S E. 80, 56 S.C 136. 

Tex—^Missouri Pac. R Co v Sher¬ 
wood, 19 S.W. 455, 84 Tex. 125. 17 
L.RA 643. 

19- Ky—Cincinnati, etc., R. Co v 
Logan, 96 S,W. 910, 29 KyL. 1123, 

20. Tex.—Galveston, etc., R. Co v 
Crippen, Civ.App., 147 SW. 361 

2L Ky.—Cmcinnati, etc., R Co v. 
Logan, 96 SW. 910, 29 KyL. 1123. 
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22- Okl.—Shaff v. Kramer. 235 P. 
517. 109 Okl. 109 

23. SC.—Winslow V Atlantic Coast 
Lme R Co, 60 S.E. 709, 79 S C 
344. 

24- Ky.—A. Arnold & Son Transfer 
& Storage Co v. Weisiger, 6 S. 
W.2d 1084. 224 Ky. 659. 

25- TJ S —American Ry Express Co 
V. Daniel, 46 S.Ct. 15. 269 XJ S. 40. 
70 L Ed, 154, reversing 121 S E 
686, 157 Ga. 731, certiorari grant¬ 
ed 44 S.Ct. 461. 265 U.S 576, 68 
L Ed 1187. which affirmed 116 S E 
660, 29 Ga.App. 780, vacated 132 
S.E 144, 35 GaApp. 81. 

26b OkL—Shaff v. Kramer, 235 P. 
517, 109 Okl. 109 

27. OkL—Shaff v. Kramer, supra. 
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bill of lading: containing a valuation clause^s 
Where plaintiff denied that he gave any valuation 
of the property to the agent of the earner who 
made out the contract of shipment, and whether 
there was a declared or release value was open to 
question under the written evidence, it was proper 
to ask the agent what he said to plaintiff regarding 
the release value, and what plaintiff said to him.^® 

Proznston for computing value at place of ship¬ 
ment Evidence of the value of the property at 
the place of destination is inadmissible where the 
contract of shipment provides that the amount of 
loss or injury shall be computed at the value of the 
property at the place of shipment.30 

(5) Claim for Damages 

A claim for damages filed before suit is ordinarily 
admissible to show that at that time plaintiff claimed a 
less amount of damages than that stated in his petition. 

Ordinarily plaintiff’s claim for damages filed be¬ 
fore suit is brought for injury to property shipped 
IS admissible to show that at that time he claimed 


a less amount of damages than that stated in the 
petition^i or testified to by him as a witness and 
such evidence is not objectionable as being an offer 
of compromise but where the legal measure of 
damages was the market value of the several pieces 
of machinery broken in transit, and not of substi¬ 
tuted pieces subsequently purchased, it was proper 
to exclude a written claim presented by plaintiff 
which specified articles alleged to have been lost, 
giving the price thereof, and including the cost of 
machine work and expense in putting m new 
parts.34 

§ 256. Weight and Sufficiency of Evidence 

The weight and sufficiency of the evidence in an ac¬ 
tion against a carrier for the loss of, or injury to, prop- 
.erty is governed by the general rules of evidence. 

The general rules as to the weight and sufficiency 
of evidence are applicable in an action ag^ainst a 
earner for loss of, or injury to, property delivered 
to it for transportation.^^ These rules have been 
applied to evidence offered to show plaintiff’s right 


QS. NC.—Smith- V. Atlantic Ckiast 
Lme R Co., 79 SE. 433. 163 N.C 
143- 

29. Mi<^—Shier v. American Ry 
EK^ress Co., 203 N.W. 746, 234 
Mich. 505. 

30u Ala—Southern Ry Co. v. Rropst 
& Duckworth, 76 So. 470, 16 Ala. 
App 186. 

Mo.—Caples v. Xiouisville, E. & St. 

li Ry. Co. 17 MoApp. 14. 

Oil—St Liouis & S. F. R. Co. v. 
First Nat. Bank, 171 P. 467, 68 
OkL 68. 

31. Tex.—Missouri, etc., R. Co. v. 
Clayton, Civ.App, 84 S.W. 1069. 

32. Tex— Ft. Worth, etc, R. Co. v. 
Lock, 70 S W. 456, 30 Tex.CivApp. 
426 

33. Tex —Ft. Worth, etc., R. Co. 

V. Lrf>ck. supra. 

34. Tex.—St. Liouis, S. F. & T. Ry. 
Co. V J G. Henderson Cut Stone 
Co., CivApp, 275 S-W. 603. 

35- Ala—Southern Ry. Co. v. Frank 
De Latour, Inc., 135 So. 187, 223 
Ala 245 

Ark.—American Ry Express Co. v. 
H. Rouw Co., 48 SW2d 220, 185 
Ark. 526 

m.—^McCarthy v. ChicagTO & N. W. 

Ry Co., 198 IlLApp. 405. 

Mo.—Bragrgr v. Payne, App., 235 S. 

W. 148. 

Neb—Wegner v. Chicago, St. P, M. 
& O R. Go., 186 N.W. 971, 107 
Neb. 628. 

Pa.—Hightstown Smyrna Rug Go. v. 
American Ry. Etepress Co., 84 Pa- 
Super. 607. 

Tenn.—Louisville & N. R. Co. v. 


Hobbs, 190 S.W. 461, 136 Tenn 
512. 

Evidence sufficient 

(1) To sustain verdict or judg¬ 
ment for plaintiff 

U.S—^Lehigh Valley R. Co v. State 
of Russia CCAN.Y, 21 F2d 396, 
certiorari denied 48 SCt 159, 275 
TJ.S. 571, 72 LEd. 432—Southern 
Ry. Co. V- Pettit, Tenn., 257 F. 
663, 168 C.C.A. 613, certiorari de- 
med 39 S.Ct. 290, 249 US 607, 
63 LEd. 799 

Ark—Americaui Ry. Express Co. v. 
H. Rouw Co., 48 SW2d 220. 185 
Ark. 526—St Louis-San Francisco 
Ry. Co. V. Solomon & Wineberg, 
256 SW. 862, 161 Ark. 552—Hines 

V. Helena Cotton Oil Co., 227 S. 

W. 418, 147 Ark. 328. 

Colo—^Freeman v. Boyer Bros., 261 
P. 864, 82 Colo. 509, 55 A.LR 
12S5. 

Fla.—Atlantic Coast Line R Co. v 
Mach, 109 So 457, 92 Fla 442 
Ga —Atlantic Coast Line R Co. v. 
McLemore, 164 SE. 464, 45 Ga 
App. 154—Atlantic Coast Line R. 
Co V Hogrefe, 159 S B. 760, 43 Ga 
App. 520—^Davis v Hayes, 115 SE. 
148, 29 GaApp. 330. 

Idaho—Wood Livestock Co. v. Ore¬ 
gon Short Line R Co, 298 P. 371, 
50 Idaho 524. 

Ill.—Warren Land Co. v Chicago, St 
P M & O. Ry. Co. 205 Ill App. 
425—Hughes v. Dobson, 202 Ill 
App. 54—^Mueller Gram Co v. Chi¬ 
cago, P. & St. L. R Co., 200 m 
App. 347 

Kan—Parker Com Co v. Chicago. B 
& Q. R. Co.. 244 P. 240, 120 Kan. 
484—Nelson v. Union Pac. R. Co., 
225 P. 1065. 116 Kan. 35 
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La.—^Raphiel v. Louisiana Ry & 
Nav Co.. 99 So. 459. 155 La 590 
—Alexander v. Texas & P. Ry. Co.. 
129 So 419, 14 La App. 245 
Me—€k>ldberg v. New York, N BL & 
H. R. Co., 153 A. 812. 130 Me 
96. 

Minn.—Levine v Xhiluth & I R. Co., 
214 NW. 17, 171 Mmn. 205—S G 
Palmer Co. v. Illmois Cent. R. Co-, 
204 N.W. 566, 164 Mmn. 68 
Mo—Green v. American Ry. Express 
Co, App., 34 S.W 2d 1039—Baker 
V Bush. App.. 194 S.W. 1061 
Ohio.—St Louis-San Francisco Ry 
Co. V. Glow Electric Co, 172 N. 
B. 425, 35 Ohio App 291. 

OkL—Chicago, R. I & P. Ry Co. v 
Great Western Oil Co.. 250 P. 776, 
120 OkL 150. 

Pa.—^Beresm v. Pennsylvania R. Co, 
176 A. 774, 116 Pa Super. 291. 

S.C.—^Palmetto Ice Cream Co v. 

Southern Express Co., 101 S.E. 862. 
Tex—^Texas & N. O. R Co v. Roy 
Campbell, Wise & Wright, Civ. 
App. 110 SW2d 171—Gulf. C. & 
S. F Ry. Co. V Lipshitz, Civ App. 
29 S.W.2d 905, error refused— 
Fort Worth & D. C. Ry Co. v. 
Harle, CivApp, 240 SW. 1004, er¬ 
ror refused—Schaff v. Fancher. 
Civ.App., 215 SW. 861—San An¬ 
tonio & A P. Ry. Co. V, HiiiTiaTit, 
Civ.App., 206 S.W. 860 
Va —Chesapeake & O. Ry. Co v. 
Timberlake, Currie & Co., 137 S. 
E 507, 147 Va 304. 

Wyo.—Davis v. Grahann, 225 P. 789, 
31 Wyo. 239 

(2) To sustam verdict or judgment 
for earner. 

Ark.—Oil Trough Gin Co. v. Director 
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to sue;3® that defendant is a common carrier of the property lost or injured to, and acceptance 
the making of a contract of shipment delivery by, the carrier the identity and amount of prop- 


General of Railroads, 216 S.W. 
310, 141 Ark 133. 

Okl.—^Baker Cotton Oil Co v. St 
Louis & S. F. Ry. Co., 232 P. 20, 
105 Okl. 226. 

(3) To support finding's that stor^ 
age company agreed to pack plain¬ 
tiffs goods as required for shipment, 
and that plaintiff relied thereon —■ 
Beall V Bekins Van & Storage Go , 
166 P 370, 33 CalApp 652. 

(4) To justify ruling that lighter^ 
age company was independent con¬ 
tractor, and not consignee’s agent, in 
transporting explosives to defendant 
railway's terminal —Lehigh Valley 
R Co. V- State of Russia, C C.A N.Y . 
21 F 2d 396. certioran denied 48 
set 159, 275 US 571, 72 L Ed. 432 

(5) To support finding that cotton 
was delivered m accordance with 
original directions before defendants 
were notified to divert it to another 
place—Wilkinson & Carroll Cotton 
Co V. Chicago, M & G. R. Co., C 
CA.Tenn., 32 P2d 553. 

(6) To show that shipper's care¬ 
takers accompanied shipment of live 
stock—Gray v. Missouri, K & T. R 
Co of Texas, TexCiv.App., 45 S.W. 
2d 267. 

(7) To show that a forwarder act¬ 
ed as agent in delivering plaintiff’s 
goods to the carrier and m receiv- 
mg its bill of lading, and acted as 
agent for the shipper m valuing 
the goods. — Michelson v. Judon 
Freight Forwarding Co., 109 N E 
281, 268 Ill. 546. 

Svideuce insaffident 

(1) To support verdict or judg¬ 
ment for plaintiff 

XJ.S —^Julius Kingman’s Sons v 
Oceanic Steam Nav. Co, D.C.N.T., 
42 F 2d 461. 

Ga—^Hines v. Vann, 106 S E. 921, 26 
GaApp. 704. 

Ill.—Weinberg v Kicodemus, App., 3 
M.E.2d 173—House v. Wheelock, 
254 Ill. App. 149 — Cardwell v. 
Payne, 226 IlLApp 227. 

La.—^Breazeale v. American Ry. Exp 
Co., 137 So. 585, 18 La App 59— 
Weaver Bros. v. Texas & P. Ry 
Co., 123 So. 195, 11 La App 412 
Mo—Rudy V. Cleveland, C., C. & St 
L. R Co., App, 278 S.W. 814. 

H.Y —^Turkel v American Ry. Ex¬ 
press Co., 188 N.Y.S. 207—^Edwin 
B. Stimpson Co. v. Chicago, B & 

Q. R Co. 164 NY.S 68 
OkL—Schaff v. Richardson, 250 P. 
133, 119 Okl. 160—^Parker-Gordon 
Cigar Co V Chicago, R, I & P. 
Ry Co, 221 P. 711, 94 Okl 149 
Pa —^Mohawk Glove Corporation v. 
Philadelphia & R. Ry. Co, 92 Pa. 
Super 460. 

Tex—Gulf, C. & S F. Ry. Co. v. 
Mitchell, Civ App., 261 S.W. 548 
—Lancaster v. Sayles, Civ-App., j 


234 S.W. 227—Gulf. C. & S. F. 
Ry. Co. V. Helms Bros., Civ.App., 
210 SW 853, 

Va—Southern Ry Co v. Burton & 
Briel, 141 SE. 113, 149 Va. 364. 

(2) To sustain a recovery on a 
carrier's common-law liability as in¬ 
surer.—Southern R Co v W. T. 
Adams Mach, Co., 51 So. 779, 165 
Ala. 436 

(3) To prove that railroad agreed 
to transport live stock shipment 
over a route other thfl.n that fol¬ 
lowed.—^Intercontinental Rubber Co. 
V. Chicago, B. & Q. R. Co., 179 N.Y. 
S. 3, 189 App.I>iv- 649. 

(4) To show earner's liability as 
warehouseman.—Chicago, R I. & P. 
Ry Co V Stouffer. Ill N.E. 809. 
61 IndJ^pp. 190. 

(5) To sustain a finding that plain¬ 
tiff agreed to msure the goods 
against theft in consideration of 
lower trucking rates —^Levinson v 
Morris Transfer Co., 186 NY.S. 563 

Preponderance of evidence is es¬ 
sential to prove any fact on which 
plaintiff relies for recovery —Ster¬ 
ling V. St Louis, etc., R Co., 86 S.W. 
655, 38 Tex.Civ.App. 451. 

3GL Ala.—Atlantic Coast Line R. Co 
V. J. S. Carroll Mercantile Co., 
104 So. 413, 213 Ala 234. 

S.C.—Heaver-Jeter Co. v. Southern 

R. Co.. 74 SE. 1071, 91 S.C. 503, 
Ann Cas.l914A 230. 

10 C.J. p 389 note 88. 

Evidence sufficient 
Ala.—Atlantic Coast Line R Co. v 
J. S. Carroll Mercantile Co, 104 
So. 413, 213 Ala. 234. 

Ark.—St. Louis-San Francisco Ry 
Co. V. Ozark White Lime Co., 9 

S. W 2d 17, 177 Ark. 1018 

IlL—^iEtna Ins Co v. Illinois Cent. 

R. Co, 283 Ill App 527. 

Wash.—Gray & Barash v. Puget 
Sound Nav. Co, 203 P. 975, 118 
Wash. 376, 

S-vidmice insufficient 

(1) To show title in plaintiff — 
Bennett v. Hickison, 186 P. 1005, 106 
Kan 95, affirmed 190 P. 757, 107 
Elan. 17. 

(2) In suit by holder of “an or¬ 
der notify” bill of lading, who has 
paid the draft attached and obtained 
possession of the bill of lading and 
title of the goods mentioned there¬ 
in, against the carrier, for a short¬ 
age resulting after the transfer, 
wherem the bill of lading is not m 
evidence and there is no evidence 
of amount of goods m cairier's pos¬ 
session and delivered to transferee, 
there is a failure to prove a loss 
after obtaining title to the goods 
—Southern Ry Co v. Hunt, 102 S.E. 
757, 25 Ga-App. 116. 
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Degree of proof 

Where a carrier has wrongfully in¬ 
jured property in its possession for 
purpose of carriage, the same high 
degree of proof of ownership is not 
required in an action against it for 
damages to the property as is re¬ 
quired when the contest is between 
individuals each claiming the title, 
although a carrier who wrongfully 
injures property is not called on to 
answer to one without interest, even 
though the party in interest refuses 
to assert his right.—Gray & Barash 
V. Puget Sound Nav. Co, 203 p. 
975, 118 Wash. 376. 

37- Ala —Southern Express Co v 
Ashford, 28 So 732, 126 Ala. 591. 
10 C J. p 389 note 89. 

Evidence sufficient 
HL—Transformer Corporation of 

America v. Hinchcliff, 279 Ill App. 
152. See Hahlgren v. Israel, 204 
IlLApp. 340. 

Mass.—^Houle v. Lewonis, 140 N.E. 
427. 245 Mass. 254 

38, Tex—^Lancaster v. Mebane, Civ. 
App., 260 SW. 256 

10 C J p 389 note 90. 

Evidence sufficient 

(1) Generally, 

Ill.—^Pmkelstein v. Illmois Cent. R. 

Co, 198 Ill App 75 
Tex—^Lancaster v. Mebane, Civ.App, 
260 SW. 256. 

(2) To show authority of party 
mafcjng contract. 

La.—^Luckett & Hunter v. Texas & 
P. Ry. Co., 1 La App 434, rem- 
stated 108 So 405, 161 La. 175, 
annulling 2 La App. 752 
Okl.—St Louis-San Francisco Ry. 
Co V. Hensley, 241 P. 135, 113 OkL 
232. 

Evidence insufficient 
Tex —Atchison, T & S. F Ry. Co. 
V. White, Civ App. 188 SW 714, 
error refused—^International & G. 
N. R Co. V. Hudson, Civ.App., 188 
SW. 277. 

Existence of special contract 

Where agents for a railroad stated 
to the owner of perishable goods that 
the company had a schedule for one 
of its trams between Savamiah and 
New York of forty-three hours, and 
expected to rnaintain it, and such 
owner, acting on the belief induced 
by such statement, made shipments 
of such goods from Savannah to New 
York, a special contract to transport 
the shipments m forty-three hours 
was not shown.—Atlantic Coast Lme 
R. Co. V. Wells, 60 S.E. 170, 130 Ga. 
55. 

39. Fla.—Gulf Coast Transp. Co. v. 
HowelL 70 So 567, 70 Fla. 544. 

La—W H & C. B. Hodges v Lou¬ 
isiana Ry. & Nav. Co., 156 So. 26, 
180 La. 3. 

10 C.J. p 389 notes 91, 93. 



c.J.S. CABEIEBS §256 

erty so ddivered,*® and its condition at that time I the possession of the carrier the cause of the in- 
injury or loss occurring while the property was in | 


XvideiLce sni&cieiit 

Ill —Independent Breweries Co v. 

Wabash Ry Co. 223 Ill App. 156 
jja—W H & C B Hodges v. Lou¬ 
isiana Ry & Nav. Co. 156 So 26, 
180 La 3 

Mont— Parham v Chicago, M & St. 
p Ry. Co. 189 P 227. 57 Mont 

pa—Dmtenfass v. American Rail¬ 
way Express Co, 78 Pa Super. 395 
Ygx —^Texarkana & F S Ry. Co v 
Brass. Com App, 262 S W. 737, 

overruling 260 S.W 828, which af¬ 
firmed. Civ-App. 245 SW. 457— 
Myers v Texas Land & Develop¬ 
ment Co, Civ App, 282 SW 919—• 
Gulf, C & S F Ry. Co. v. Bostick. 
Civ App. 233 SW 112—^Hines v 
Steele Civ.App., 224 SW. 606, dis¬ 
missed for want of jurisdiction— 
Gulf, C. & S F Ry. Co. v Ander¬ 
son, Clayton & Co, Civ App., 212 

5 W. 814, error granted—Sugar- 
land Ry Co v. Dew Bros., Civ 
App. 212 SW 190, dismissed for 
want of jurisdiction—Gulf, C. & S 
F Ry Co V Rosenthal Dry Goods 
Co. Civ App, 207 SW. 167. 

Va —^American Ry Express Co v 
Downing. Ill S.E. 265, 132 Va. 
139 

Xvidence insufficient 
S C —^Parler v. Davis, 115 S.B 818, 
123 SC 39. 

Tex—Universal Carloading & Dis¬ 
tributing Co. of Texas v. Dreyfuss 

6 Son, Civ.App., 46 S W 2d 378—■ 
Fort Worth & D C. Ry. Co. v 
Tomson, Civ.App., 250 S.W. 747. 

Segree of proof 

The requirement that the con¬ 
signee to recover for loss of goods 
must show that'they were delivered 
to the carrier does not require the 
proof to be such as to shut out 
every possibility of error, but re¬ 
quires only such proof as will con¬ 
vince a reasonable man—Gulf, C & 
S F. Ry. Co V. Rosenthal Dry 
Goods Co, Tex.CivApp., 207 SW. 
167 

wnen castom ox usage is relied on 
to show a constructive delivery of 
the goods to the carrier, such custom 
or usage must he clearly and defi¬ 
nitely shown, and where the evidence 
is uncertam and contradictory it will 
he deemed insufiicient —Gulf Coast 
Transp Co v. Howell, 70 So 567, 
70 Fla. 544 

Preponderance of evidence 
A carrier which seeks to impeach 
Its own receipt, introduced by plain¬ 
tiff to show delivery of goods to car¬ 
rier, must explain or contradict it 
hy a preponderance of the evidence. 

Effron, Rushner & Co v American 
Ry. Express Co, 193 N.W. 539, 195 
Iowa 1168 

13C 


4D- Ark—American Ry. Express Co, 
V. Collins, 222 SW 1059, 144 Ark. 
509 

Ga —Atlantic Coast Line R Co. v 
Stovall-Pace Co, 118 SE 62. 30 
GaApp. 326. 

S C —^Ragrin v. Northwestern R Co 
of South Carolina, 93 S E S60. 108 
SC 171. 

Tex.—Schaff v Hill & Thompson. Civ. 

App, 238 SW 1037. 

Evidence snfficient to identify prop¬ 
erty 

Ark.—American Ry. Express Co v. 

Collins. 222 S W. 1059, 144 Ark. 509 
Evidence sufficient to show amount 
or weight 

Ill—Armour Gram Co v. Davis, 233 
I11A.PP 1—Shellabarger Elevator 
Co V Illinois Cent. R Co., 212 Ill 
App 1—^Marsh L Brown & Co v 
Chicago, New York & Boston Re¬ 
frigerator Co, 207 Ill App. 89. See 
Dahlgren v Israel, 204 Ill App 340. 
S C —^Ragin v Northwestern R Co 
of South Carolina, 93 S.BL 860, lOS 
SC 171. 

Tex —SchafC v Hill & Thompson, 
Civ App, 238 S.W. 1037. 

JEhndence insufficient to prove amount 
asserted by plaintiff 
Me.—^Lewis Poultry Co v. New York 
Cent R. Co, 105 A 109, 117 Me 
482 

Kemtal in bill of although 

pnma facie correct, was held over¬ 
come by evidence—St. Louis, etc, R 
Co. V. Woodruff Mills, 62 So. 171, 105 
Miss 214 

41- Minn —Pressley Co. v. Illinois 
Central R Co.. 136 N.W. 11, 117 
Minn. 399 

10 C J. p 389 note 92. 

Evidence sufficient 

(1) To show properly delivered to 
carrier in good condition. 

Ark—American Ry Exp. Co v. Cole, 
42 SW2d 772, 184 Ark. 485. 

Iowa—^Ball v. Chicago, R I & P 
Ry Co, 181 NW 469, 190 Iowa 
977. 

La.—P- Richard & Sons v. Direc¬ 
tor General of Railroads, 107 So. 
891, 160 La 1019—^John Bonura & 
Co. V Texas & N O R Co., 126 So 
593, 14 La App 351, reht^as mg de¬ 
nied 128 So 68, 14 La App. 351, 
and certiorari demed Texas & N. 
O R Co V John Bonura & Co., 
51 S.Ct 80, 282 US 875, 75 L Ed. 
773 

Mo —Cudahy Packing Co. v. Atchi¬ 
son, T & S. F. Ry Co., 201 S.W. 
623, 198 Mo App 520. 

S C —^Ragin v. Northwestern R Co 
of South Carolina, 93 S.E 860, 108 
SC 171. 

Tex—Galveston, H. & S. A Ry. Co 
V. Licata. Civ App., 269 S W. 821, 
reversed on another ground. Com. 
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App, 280 S W. 540—^Baker v- 
Lyons, Civ App, 218 SW 1090. 

(2) To show that cause of sick¬ 
ness of horses antedated their de¬ 
livery to carrier for transportation. 
—Siegel V Chicago. R I & P Ry. 
Co, 208 NW. 78. 201 Iowa 712. 
Evidence insuffiAient to sOiow prop¬ 
erty delivered to carrier in good 
condition 

La—Fowles v. Louisville & N R. 

Co, 132 So 240, 15 La App. 421 
Mo.—Cudahy Packing Co. v. Atchi¬ 
son, T & S. F Ry. Co.. 187 S.W. 
149, 193 Mo App. 572. 

Tex—Galveston, H & S. A Ry. Co. 
V. John Muennmk & Son, Civ.App, 
195 SW 613 

dear and satisfactory evidence is 
essential to prove that the goods, for 
the loss of, or injury to, which re¬ 
covery is sought, were not m good 
condition wh->n delivered to the car- 
rier. 

U S.—^Tan Bark Case. D C.Micb , 23 
FCas No 13,742, Brown Adm 131 
La—^Bond v. E'rost, 6 La.Ann 801. 

Preponderance of evidence is es¬ 
sential to show that goods were not 
m good condition.—^Kelly v. Illinois 
Cent R. Co., 8 La App. 413. 

4i2L Ala—^Louisville & N R. Co. v. 
John W. O’Neill Co, 85 So 482, 204 
Ala. 154. 

Neb—^Leypoldt & Pennington Co v. 
Davis, 199 NW. 463, 112 Neb 350 
—^Nye-Schneider-Fowler Co v. Chi¬ 
cago & N. W. Ry. Co, 182 NW. 
967, 106 Neb. 149 
10 C J p 389 notes 94-96. 

Evidence sufficient 

(1) Evidence was held to establish 
that loss or injury occurred while 
property was in possession of car¬ 
rier. 

Ala—^Louisville & N R. Co v John 
W O'Neill Co . 85 So. 482. 204 Ala. 
154. 

Colo—^Lynch v. Union Pac. R. Co., 
172 P. 1061, 65 Colo 152. 

Ill—^Bruner v Grand Trunk Western 
Ry. Co, 150 N.E. 266. 319 111 421, 
affirming 236 Ill App 541. 

La.—Shearing v. Louisiana Ry. & 
Nav. Co, 120 So. 703, 10 La App. 
478 

Mo—^Niedt V. American Ry Express 
Co , App , 6 S-W 2d 973. 

NY—^Bailee v. Brie R Co , 203 N.Y. 
S 636, 208 App.Div. 427—Pereira 
V American Ry. Express Co., 202 
NYS 789, 207 App Div. 692. 

Tex—^Texas & N O. R Co v. Pipjon, 
Civ App, 209 SW. 757 
(2> Evidence that a mule was in 
good condition a few days before 
shipment, and testimony that he was 
still m good condition and uninjured 
at a pomt en route where he was 
temporarily unloaded was held suf- 
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jury g-enerally loss or injury due to act of God I rier, g^enerally, 
or other excepted cause negligence of the car- [ 


ficient to sustain a finding that in¬ 
juries existing at the time of deliv¬ 
ery were sustained en route —Cen¬ 
tral of Georgia Ry. Co v. Camp Hill 
Trading Co., 94 So. 350, 208 Ala 315. 

(3) Where wheat was weighed by 
shipper on his own scales at time of 
shipment, but when weighed by the 
carrier at destination, showed a less 
amount, it was held that the evi¬ 
dence was sufficient to authorize re¬ 
covery by the shipper for loss mdi- 
cated by the difference in the 
weights, although there was no other 
proof of loss or of any leakage in 
the cars.—Pennsylvania R. Co. v 
Windfall Gram Co., 177 N.E. 902, 93 
IndApp. 194. 

Evidence insufficient to show loss 
or injury to property while in car¬ 
rier's possession. 

Ill—Childers & Lallienstein v. Illi¬ 
nois Cent R. Co., 206 RLApp. 535, 
540. 

N T.—Annunziato v. Hew York, N. H. 
& H R Co., 253 NY.S. 626, 142 
Misc 327. 

Pa —^Isdaner v Central R Co. of 
New Jersey, 65 Pa Super. 156 
S.C.—^Ragin v. Northwestern R. Co. 
of South Carolina, 93 S.E. 860, 108 
Sa 171. I 

4a. Ark—Burke Const. Co. v, St. 
Louis & S P. Ry. Co, 214 S.W. 13, 
139 Ark 199. 

Evidence sufficient I 

(1) To justify finding that the! 
proximate cause of the wreck de¬ 
stroying a steam shovel and steam 
shovel boom was an undiscoverable 
defect in the shovel car.—^Burke j 
Const. Co. V. St. Louis & S. F- Ry. | 
Co., 214 S.W. 13, 139 Ark. 199. 

(2) To show that injury to live 
stock was caused by freezing 

Iowa —Colsch V. Chicago, etc, E, Co , 
153 N.W. 327, 171 Iowa 78. 

La—Pohlman v. Yazoo & M. V. R. 
Co, 130 So. 263, 14 LaApp. 498. 

Evidence insufficient 

(1) To justify finding that death 
of cattle was due to freezing while 
shipment thereof was wrongfully di¬ 
verted.—^McKinster v. Great North¬ 
ern Ry. Co, 218 P. 87, 67 Mont. 134 

(2) To show that death of cattle 
was caused by tick fever—Smith v. 
New Orleans & G. N. R Co., 122 So. 
724, 11 La.App. 386. 

Chxciinistantial evidence 

In shipper's action for death of 
liogs, circumstantial evidence regard¬ 
ing cause of death must be more 
than consistent with plaintiff's the¬ 
ory, in that it must exclude every 
other reasonable hypothesis —Wie- 
denn v. Chicago & N W. Ry. Co., 237 
N.W 344, 212 Iowa 1103 

Origin of fixe m stock car may bel 


shown by circumstantial evidence, 
and no witness need testify that he 
saw sparks coming from the engine, 
in the absence of evidence of other 
origin of the fire, which was a mat¬ 
ter of defense—Osborne v Southern 
R Co, 96 S.E 34, 175 NC. 594. 

44. Ga—Southern Ry Co v Stand¬ 
ard Growers* Exch, 130 S EL 373, 
34 GaApp. 534. 

Tex.—^Kansas City, M & O Ry. Co. 
V. Blackstone & Slaughter, Civ. 
App, 217 SW. 208, overruled 218 
S W. 552, error granted. 

Evidence snfficieiLt 

(1) To show loss was caused by 
act of Grod.—^Forth Worth Elevators 
Co V. Keel & Son, Tex.Civ.App., 231 

5 W. 481, error refused. 

(2) To show that injury to live 
stock was due to the inherent nature 
or propensities of the animals 

N Y-—Clay v. New York Cent. R Co., 
231 N.Y.S 424. 224 App.Div. 508. 
WVa.—^Talbott v. Payne, 111 S.E. 
328, 90 W.Va. 280. 

(3) To sustain finding that de¬ 
terioration of butter durmg mter- 
state shipment did not result from 
inherent vice therein.—Farmers* Un¬ 
ion Co-op. Creamery v Atchison, T. 

6 S. F. Ry. Co., 288 P. 569, 130 Kan 
831. 

(4) That an unprecedented flood 
was sole proximate cause of loss of 
shoes bemg transported by carrier m 
interstate commerce, precludmg re¬ 
covery of damages, notwithstanding, 
if shipment had been halted in a dif¬ 
ferent yard than that m which it was 
halted at tune of flood, injury would 
not have occurred, where there had 
been no wammg given to common 
earner that there would be or might 
be an unprecedented flood impending. 
—Baltimore & O. R. Co. v. Johl & 
Bergman, Miss., 177 So. 778. 

Evidence insufficient 

(1) To show mjury by act of Grod. 
—Southern Ry Co. v. Standard Grow¬ 
ers' Exch., 130 S.EL 373, 34 GaApp 
534. 

(2) To show that delay was due to 
unprecedented floods, that is, an act 
of God.—Kansas City, M & O. Ry 
Co. V Blackstone & Slaughter, Tex. 
Civ App, 217 SW 208, overruled 218 
S.W. 552, error granted 

(3) To show that the loss of a 
mule was caused by the inherent vi¬ 
ciousness of the animal itself.—Ar¬ 
kansas Cent. R Co. v. McCuen, 234 S. 
W. 617, 149 Ark. 669. 

(4) To show that loss was due to 
natural decay.—Mailhes v. Southern 
Pac Co., 6 La.App.. Orleans, 96 

(5) Carrier's perfect refrigeration 
record was inadequate to prove that 
deterioration of lettuce, in good con¬ 
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with respect to goods^s qj- 


dition when shipped, was due to in- 
herent vice.—^John Bonura & Co. v. 
Texas & N O. R. Co, 126 So. 593, 14 
La.App. 351, rehearing denied 128 So. 
68, 14 La.App 351, and certioran de¬ 
nied Texas & N. O. R. Co v. John 
Bonura & Co, 51 S Ct. 80, 282 U.S 
875, 75 LEd 773. 

Degree of proof 

(1) Clear, positive, and unequivo¬ 
cal evidence must be adduced by the 
carrier to show that the damage to 
goods in transit was caused by the 
act of Grod.—^Ford v. Wabash Ry Co, 
Mo.App., 266 SW 1032, affirmed 300 
S.W. 769, 318 Mo. 723 

(2) Defense that natural propensi¬ 
ties of smimsils caused injury with¬ 
out causative negligence of earner 
must be proved to reasonable satis¬ 
faction of jury—^Lynn v. Mellon, 131 
So. 458, 24 Ala.App 144. 

45. Ky.—^Merchants’ Transfer Co. v. 
Kiser, 200 S.W. 454, 179 Ky. 324, L. 
RA1918C 658. 

Mass —Noble v. American Express 
Co., 125 NE 598, 234 Mass. 536. 

N Y -Orunsten v. New York Cent R 
Co.. 165 N.Y.S- 996, 179 AppDiv. 
465 

Tenn—^Nashville. Carolina & St. L. 

Railway v. Mayo, 14 Tenn.App. 28. 
10 C.J. p 389 notes 97, 98. 

Evidence snffiment 

(1) To show negligence of ciamer 
generally. 

U.S —American Express Co v. E^arm- 
Ington Shoe Mfg. Co , CCA Mass, 
299 F. 86, error dismissed 45 SCt. 
512, 268 U.S. 707, 69 LEd. 1168. 
Ala.—American Ry. Express Co. v. 
Mobile Importing & Trading Co., 
108 So 238, 214 Ala 420. 

Cal —W. C Cook & Co. v. White 
Truck & Transfer Co, 13 P.2d 549, 
124 Cal.App. 721. 

Ga.—Southern Pac Co. v. Di Cnstina, 
137 S E 79, 36 Ga.App. 433. 

Ill.—Fox V. Chicago & N. W. Ry. Co., 
199 Ill App. 453. 

Ind —Pittsburgh, C, C. & St. L Ry. 
Co. V Daniels & Pickenng Co., 125 
NE 426, 71 Ind.App. 518. 

La.—Southern Cotton Oil Co. v. New 
Orleans & N E R Co., 83 So. 821, 
146 La 541. 

Mass —Noble v. American Express 
Co, 125 N.E 598, 234 Mass. 536— 
South Deerfield Onion Storage Co. 
V New York, etc, R Co, 111 N. 
E 367, 222 Mass 535. 

Mich—^Tobm v. Lake Shore & M S. 
Ry. Co., 159 N.W. 389, 192 Mich. 
549 

Mmn —S. G Palmer Co v. Illmois 
Cent R Co, 204 N.W. 566. 164 
Mnrn. 68 

Mo—Viviano v. Davis, App, 258 S. 
W, 69—^Blackmer & Post Pipe Co 
V. Mobile & O. R. Co., 190 SW. 
1032, 196 MoApp. 139. 
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stock,*6 and whether the n^ligence of the car- | rier caused or was the moving cause of the dam- 


2JY_Perkel V Pennysylvania R Co., 

265 NT.S. 597. 148 Misc. 284-— 
Schules Pure Grape Juice Co v 
Mills, 263 N.Y.S 754. 146 Misc 823 
—Lichtenstein v. Wells Fargo & 
Co Express. 174 NT.S 191, 106 
Misc 143 

jj-Q—-Newman v. Seaboard Air Line 
Ry Co. 124 SE. 627. 188 NC 341 
Okl—^Harrell v. Dutton, 232 P. 33, 
105 Okl 169. 

Tenn —^Tennessee Ry. Co. v. Riddle 
Coal Co., 1 Tenn.App. 129 

Tex._^Payne v. Texas Mercantile Co, 

C1V.APP., 248 S.W. 79. 

(2) To show negligent failure to 
TpaiTit flin proper temperature or re¬ 
frigeration 

Ark—Railway Express Agency v. H. 
Rouw Co., 52 SW2d 624. 186 Ark 
111—^American Ry. Express Co v 
H Rouw Co, 294 S W. 416, 174 Ark. 
6—St. Louis-San Francisco Ry Co. 
V H. Rouw Co, 294 S W. 414, 174 
Ark. 1—Chicago, R I. & P. Ry Co 
V. W^alker & Haley, 227 S VV. 12, 
147 Ark. 109. 

Mo—^Tri-State Fruit Growers’ Ass’n 

V. St. Louis-San Francisco Ry. Co, 
App., 264 S.W. 445. 

(3) To prove that earner did not 
make a practice of mspecting car¬ 
loads loaded by shippers.—^Hines v. 
Buchanan, 109 S E 219, 131 Va 88. 

(4) To show freedom from negli¬ 
gence. 

Anz—Southern Pac. Co. v. Itule, 74 
P2d 38. 

Minn—^Howe v. Great Northern Ry. 
Co., 222 NW. 290, 176 Minn. 46— 
Victor Produce Co v. Chicago & N. 

W. Ry Co, 160 N.W. 201, 135 Minn. 

49. 

Pa—Farris Bros. & Co. v. Pennsyl¬ 
vania R. Co., 98 Pa Super 123. 
Tex —^Myers v. Texas Land & De¬ 
velopment Co, CivA-pp., 282 S W. 
919—Missouri, K. & T Ry. Co. of 
Texas v. McLean, 118 SW. 161, 55 
Tex.Civ.App. 130. 

Xvideace uisiilllcien.t 

(1) To show negligence generally. 
Ark—^Railway Express Agency v. S 
L. Robmson & Co., 43 SW2d 543, 
184 Ark. 660—Spears v. Missouri 
Pac R. Co., 39 S.W.2d 727, 183 
Ark. 345 

D C.—Shapiro v. Pennsylvania R. Co., 
83 P.2d 581, 65 App DC. 324 
La.—^Gibsland Oil Mills & Fertilizer 
Co. v. Louisiana & N. W. R. Co., Ill 
So 169, 162 La. 801—Snowden v 
Tremont & G. Ry. Co., App., 140 

50. 122. 

Mich—Standard Pickle Co. v. Pere 
Marquette Ry. Co, 193 NW. 300, 
222 Mich. 639. 

Minn. —Northwestern Consol. Milling - 
Co. V. Chicago, B. & Q R. Co, 160 
NW. 1028, 135 Mmn 363, certio¬ 
rari denied 38 S.Ct. 8, 245 U.S. 644. 
62 L.Ed. 528. 


Mo.—^Ford V. Wabash Ry. Co, App., 
266 SW. 1032, aflBrmed 300 S.W. 
769, 318 Mo 723 

Neb.—^Meyer v Chicago & N. W Ry. 

Co. 164 NW 1048. 101 Neb 756. 

N T —^Barnet v New York Cent. & 
H R R Co. 118 N.E. 625, 222 N 
Y. 195. reversing 153 N.Y S 374. 
167 App Div 738—^Joseph Walker 
Const Co. V Delaware & Hudson 
Co, 165 NY.S 931. 179 App.Div. 
469—^Parsons Wagon Co v. Long 
Island R. Co., 162 NTS 367. 176 
App Div. 137—^French v. BufCalo, N. 
Y. & E R Co., 2 Abb Dec. 196. 43 
N Y 108.' 4 Keyes 108. 

SC—Brown v. Southern Ry. Co, 96 
SE 298. 110 SC 243. 

Tex—Gulf, C. & S P. Ry Co. v 
Downs, Civ App, 70 S W.2d 318, er¬ 
ror refused—^Texas Midland R Co 
V Cummer Mfg, Co. Civ App, 207 
SW. 617—^Baker v: H Dittlmger 
Roller Mills Co, Civ.App, 203 S W. 
798 

Va.—Chesapeake & O Ry. Co. v. Na¬ 
tional Fruit Products Co, 155 S E- 
630, 155 Va 438, 72 A.LR 878. 
W.Va —^Lyon v Norfolk & W. Ry 
Co. 136 SE 694, 103 WVa. 73 

(2) To show negligence in furnish¬ 
ing improperly constructed or equip¬ 
ped refrigerator car—^American Ry. 
Express Co. v Cole. 48 SW.2d 223, 
185 Ark. 532—Railway Express 
Agency v, J. W Myers Commission 
Co, 45 S.W2d 14, 184 Ark 1123. 

(3) To show refrigerator car was 
kept in a well-iced condition —Joseph 
Chalona Co. v. American Ry. Express 
Co, 123 So. 147. 11 La.App. 18. 

(4) To show failure to refrigerate 
shipment of fruit —^Inzerillo v. Chi¬ 
cago, B. & Q R. Co. 35 S.W.2d 44. 
225 Mo App. 1213 

(5) To show freedom from negli¬ 
gence. 

La.—^Bonura & Co. v. Payne, 7 La 
App 754. 

Tex.—^Texarkana & Ft. S. Ry Co v 
Brass, Com App., 260 S.W. 828, af¬ 
firming, Civ.App., 245 S W 457, 
overruled 262 S.W. 737—^American 
Ry. Express Co. v Home Star Pro¬ 
duce Co, Civ.App, 276 S.W 790. 
Wash —Western Machinery Ex¬ 

change V. Northern Pac. Ry. Co, 
254 P 248, 142 Wash. 675 
Frepondexance of evidence is es¬ 
sential.—^Douglas Shoe Co. v. Pere 
Marquette Ry. Co, 217 N.W 12, 241 
Mich. 297. 

4GL Idaho—Cooper v. Oregon Short 
Line R. Co., 262 P. 873, 45 Idaho 
313 

i Ill.—See Farrand v Chicago. M & St 
P. Ry. Co, 211 IllwApp. 251—Al¬ 
bright V. Illinois Cent. R Co, 211 
IlLApp 134. 

Iowa.—^Buck V. American Railway 
Express Co, 192 N.W. 277, 195 
Iowa 1024. 


Me.—^Edwards v. .American Ry. Ex¬ 
press Co., 148 A. 679. 128 Me 470. 
Mo—Green v American Ry. Express 
Co., App., 34 SW2d 1039—Akeman 

V. Wabash Ry. Co., Ajip. 201 S.W. 
590. 

10 CJ p 389 notes 97. 98. 

Evidence snffi<dent 

(1) To show negligence of earner ^ 
generally. 

Ala—Nashville, C & St. L Ry. v. 
Farrell & Braley, 70 So. 986, 14 
Ala App 380. 

Ark —Missouri Pac. R. Co v. Ben¬ 
nett, 4 SW2d 22, 176 Ark. 802— 
Missouri Pac. R. Co v. Hill, 215 S 

W. 676. 144 Ark 641—^Bush v. Bea- 
son 198 SW. 130, 130 Ark 569. 

Ga—^Hicklin v. Central of Georgia 
Ry. Co. 149 SE 286. 40 Ga.App. 
297, opinion supplemented Wicklin 
V. Central of Georgia Ry. Co., 149 
SB 428. 40 Ga.App 297. 

Iowa —^Buck V. American Railway 
Express Co. 192 NW. 277. 195 
Iowa 1024—^Ruebel Bros. v. Ameri¬ 
can Express Co., 180 N.W. 658, 190 
Iowa 600. 

La—Collins v. Texas & P Ry. Co., 
123 So 504, 11 La.App. 445 
Me—^Hopkins Bros. Co. v. American 
Ry Express Co, 131 A. 145, 125 
Me 118. 

Minn —Garbisch v. American Ry. 
Express Co, 225 N.W. 432, 177 
Minn 494 

Mo.—^Browning v Wells Fargo & Co. 
Express, App, 243 S.W. 190—^Ray 
V. Wabash Ry. Co, App., 232 S.W. 
268—Cravens v. Hines, App., 218 
S W. 912—^Berry v. Chicago & A R. 
Co, App. 208 S.W. 622. 

Neb.—^Thompson v. Davis, 194 N.W. 
434, 110 Neb 491. 

NT.—Ely V. Barrett, 168 NTS. 419, 
181 App Div. 176, appeal dismissed 
120 NE. 60, 224 NY 550 
Okl—St. Louis & S. F Ry. Co v. 

Slade, 291 P. 107, 144 Okl 216. 

SD—^Wilier v Chicago, M & St. P. 
Ry Co. 210 N.W 81. 50 S D 319— 
Sheehan v. Minneapolis & St L. R. 
Co. 193 N.W 597. 46 SD. 429. 

Tex.—Texas & N. O. R. Co v. 
Rachel, Civ.App, 59 SW.2d 218— 
Texas & N O. R. Co. v. Miller 
Bros , Civ App., 22 S.W 2d 988—St. 
Louis Southwestern Ry. Co. of 
Texas v. Weathersbee, Civ.App., 22 
S W 2d 986—^Texas Mexican Ry. 
Co. V Driscoll, Civ.App., 238 S.W. 
346—^Panhandle & S. F Ry. Co v. 
Griflath, Civ.App., 226 S W. 688— 
Blansas City, M. & O. Ry. Co. v. 
Blackstone & Slaughter, Civ App, 
217 S.W. 208, overruled 218 S.W. 
552, error granted. 

Utah—Byram v. Pajme, 201 P. 401, 
58 Utah 536, 18 A.L.R. 1110. 

Wash.—Hill v. Great Northern Ry. 
Co. 287 P. 665, 156 Wash. 567— 
Bennington v Northern Pac. Ry. 
'Co, 192 P. 1073, 113 Wash. L 
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age or injury;*^ negligent or unreasonable delay 1 in the transportation and delivery of perishable 


(2) To sliow defective or unsuita¬ 
ble engrine, cars, or stock pens. 

Aj-k.—^Busk V. Altschul, 193 SW. 280, 

128 Ark- 103 

Ha .—Ker Tei^da v. Texas & P. Ry- 
Co., 133 So 415, 16 LaApp. 66— 
liuckett & Hunter v. Texas & P. 
Ry Co, 1 La App. 434, reinstated 
108 So. 405, 161 La. 175. annulling 
2 La App 752. 

Tex.—^Texas & New Orleans Ry. Co. 
V Booth, Civ.App, 99 S.W.2d 430, 
error dismissed—Galveston. H. & 
S A. Ry. Co. V. Booth, Civ.App., 
209 S.W. 198—International & G. 
N. Ry. Co. V. Mudd, Civ App,, 194 
SW. 960—Ft. Worth & R. G. Ry. 
Co V, Albm, Civ-App, 185 S.W. 
647. 

(3) To show that carrier placed 
cattle in unclean pens.—^Hines v. 
Lavis, Tex.Civ.App, 225 SW. 862. 

(4) To show negligent failure to 
feed or water. 

Pla.—Atlantic Coast Line R. Co v. 
J M. Griffin Lumber Co., 129 So. 
845, 100 Fla. 623. 

Iowa.—^McCoy v. Wabash Ry. Co., 
231 N.W. 353, 210 Iowa 1075. 

(5) To warrant a finding of negli¬ 
gence in failure properly to bed the 
car and to drench the stock with wa¬ 
ter.—^Panhandle & S F. Ry. Co. v. 
Griffith, Tex.Civ.App., 226 S.W. 688. 

(6) To show freedom from negli¬ 
gence. 

La—^Bowie Lumber Co. v. Yazoo & 
M. V. R. Co., 131 So. 689, 14 La 
App. 454. 

Tex.—clones v. Galveston, H & S. A. 
Ry. Co., Civ App., 193 S.W. 373. 

Svidence insufficient 

(1) To show negligence of carrier 
generally 

Ala—Atlantic Coast Line R. Co. v. 
J. S. Carroll Mercantile Co, 89 So. 
509, 206 Ala 320. 

Idaho.—Cooper v. Oregon Short Line 
R. Co., 262 P 873. 45 Idaho 313. 
Ill—^Libro v. Cleveland, C, C. & St 
L. Ry. Co.. 202 Ill App, 418. 

Ind.—Chicago, L & L. Ry. Co. v. 
Blankenship, 127 N.F. 209, 77 Ind 
App. 225. 

Iowa—^Bolton v. Chicago & N. W. 

Ry. Co., 182 N.W. 374. 

TTfiTi. —^Beeler v. Atchison, T. & S. F 
Ry. Co, 192 P. 741, 107 Kan 522. 
reversed on motion to modify or¬ 
der 193 P- 902—^Russell v. Con- 
sidine, 168 P. 1095. 101 Kan. 631 
Me—Edwards v. American Ry. Ex¬ 
press Co, 148 A. 679, 128 Me. 470 
Miss—^Illmois Cent R. Co. v. Wm. 
Atkmson & McDonald Co., 74 So. 
616, 113 Miss. 678. 

Pa—^Bair v Adams Express Co, 66 
Pa Super. 106 

S.D.—^Tribby v. Chicago & N. W. Ry. 

Co.. 252 NW. 20. 62 SD 154. 

Tex.—^Texas & N. O. R. Co. v. Neu- 


bauer. Civ App, 103 SW.2d 182— 
Galveston, H & S A R. Co. v. 
Canales. Civ.App, 3 S.W 2d 589— 
Baker v. Landrum, Civ.App., 244 
SW. 577. 

Utah.—Smart v. Oregon Short Line 
R Co, 183 P 320. 54 Utah 606 
WVa—Geyer v. Chesapeake & O 
Ry. Co. 168 S.E. 380, 113 W.Va 
401. 

(2) To show negligent failure 
properly to ventilate the box car in 
which plaintiff’s horses were shipped 
because earner failed to nail strips 
across the open north door of the car 
through which the horses were load¬ 
ed, but instead shut the door.—Gulf, 
C & S F. Ry. Co V. Culwell, Tex.Civ 
App., 216 S W. 457. 

(3) To show that contraction of 
disease by horses was due to negli¬ 
gence of carrier.—^Illinois Cent- R 
Co. V. Ainsworth, 75 So. 755. 115 
Miss. 20. 

(4) To show that the cars furnish¬ 
ed were infected —Clampitt v. St 
Louis Southwestern Ry. Co. of Tex¬ 
as, Tex.Civ App., 185 S W. 342, error 
refused. 

VreponderaiLce of evidence is es¬ 
sential and sufficient. 

Iowa.—^Ruebel Bros. v. American Ex¬ 
press Co, 180 N.W. 658, 190 Iowa 
600 

Tex.—Gulf, a & S. F. Ry. Co. v. 
Helms Bros., Civ.App., 210 S W. 
853. 

Effect of compliance with statute as 
to rest, water, and feed 
In action for damage to live stock 
during transportation, railroad’s com¬ 
pliance with Act Congr. June 29, 1906 
§ 1, U.S Comp.St. § 8651, prohibiting 
confinement of live stock for more 
than twenty-eight consecutive hours, 
without unloading for rest, water, 
and feedmg, is strongly evidential of 
railroad's diligent performance of its 
common-law duties of feeding, wa- 
termg, and resting stock, but not 
conclusive-—^Hogg v. Louisville & N 
R. Co., 127 SE. 830, 33 GaApp. 773. 

Were conjecture insuffiedent 

(1) Mere conjecture cannot he in¬ 
dulged in to establish negligence of 
earner —Cooper v. Oregon Short 
Line R Co., 262 P. 873, 45 Idaho 313. 

(2) In an action for injuries to 
animals alleged to have been receiv¬ 
ed between certain points on defend¬ 
ant carrier’s 1mA testimony that the 
animals looked like they had been 
knocked down m the car “by a heavy 
jerk or something” was too vague 
to he of valuA and was obviously the 
mere conjecture of the witness, and 
was insufficient to show negligence 
of the earner—Atlantic Coast Line 
R Co. V J. S. Carroll Mercantile Co., 
89 So 509, 206 Ala 320. 
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47- Tex—^Houston & T. C. R Co. v. 

Patterson, Civ.App., 192 S.W. 1103. 
10 C.J. p 389 note 4. 

Evidence snfficieiit 

(1) To show negligence of carrier 
was cause of injury 

Cal—^American Fruit Distributors of 
California v Hines, 203 P 821, 55 
Cal App. 377 

Ga—Collins & G R Co. v. Beasley, 
136 SE 167, 36 Ga.App. 241. 

Tex—Davis v. Simmons, Civ App, 
240 S W 970, dismissed for want 
of jurisdiction—^Houston & T. C. 
R Co. V. Patterson, Civ.App., 192 
SW. 1103. 

Wyo.—Chicago, etc., R Co v. Moi^ 
ns, 93 P. 664, 16 Wyo. 308 

(2) To justify finding that the 
damage to fruit by cold resulted 
from negligence of defendant in leav¬ 
ing a door open at destjination all 
night, and not from cold weather 
encountered for a short time en 
route —^Perraris v. Southern Pac. Co.. 
191 P. 45, 47 Cal App. 560. 

(3) To support court’s finding for 
plaintiff that rot and decay of let¬ 
tuce was due to improper refrigera¬ 
tion by defendant and connectmg 
carriers.—American Frmt Growers of 
California v Pacific Electric Ry. Co, 
238 P. 105, 72 Cal App. 682. 

(4) To show that injury was caus¬ 
ed by failure to furnish a properly 
iced car.—Missouri Pac. R. Co. v. 
S. L Robinson & Co, 66 S W 2d 
1055, 188 Ark. 1167—10 CJ. p 390 
note 6 [a]. 

(5) In cases of shipment of per¬ 
ishable fruits and vegetables, when 
earner shows affirmatively that it 
handled them in a method requested 
by shipper, and that it exercised rea¬ 
sonable care to prevent any damage 
from any cause not necessarily m- 
volved in the method of transporta¬ 
tion so chosen, it has satisfied re¬ 
quirements of law m regard to quan¬ 
tum of proof required to establish a 
defense m an action for damages to 
the shipment—Southern Pac. Co. v. 
Itule, Ajtiz., 74 P.2d 38. 

Evidence insufficient 

(1) To show that negligence of 
carrier was cause of injury 

La.—Scripture v Texas & P. Ry- 
Co.. 120 So 706, 11 La App. 108. 
N C.—^Ireland v. Atlantic Coast Line 
R Co, 182 SE 374. 208 N C. 852. 
Wis.—Ashton V. Chicago & N W. 
Ry. Co., 225 N.W. 328, 198 Wis. 
618—Chaimson v. American Ry 
Express Co., 189 NW. 529. 178 
Wis. 286. 

(2) To show causal connection be¬ 
tween diseasA killing dog, shipped 
by express, and earner’s alleged neg¬ 
ligence —^Astugue V- American Ry. 
Express Co., 131 So. 62, 15 La App. 
347. 



CABRIEB8 


§ 256 


13 C.J.S. 

oods^^ or of live stock willful misconduct on the I in route ;5i acts or negligence of the shipper or his 
part of carrier diversion of shipment a deviation j agent precluding recovery ;52 concealment of the 


(3) To show that general decay 

throughout carload of lettuce af¬ 
fecting only outer leaves showed 
damage was caused by improper re¬ 
frigeration. not by inherent vice — 
John Bonura & Co v. Texas & N. O 
R. Co.. 126 So 593, 14 I^aApp. 351, 
rehearing denied 128 So. 68, 14 La. 
App. 351. certiorari denied Tex¬ 

as & N O. R. Co. V. John Bonura & 
Co, 51 S.Ct. 80, 282 U.S. 875, 75 L. 
EA 773. 

(4) To sustam verdict for plaintiff, 
in action for damages for hogs con¬ 
demned by government inspector, 
where evidence that hogs were over¬ 
heated in defendant carrier’s pen be¬ 
fore being loaded and shipped failed 
to connect overheatmg with condem¬ 
nation—^McSpadden v. Lusk, Mo.App., 
186 S.W. 731. 

That part of RiB-ri-nVafre of cattle 
in course of long transportation 
which was caused by negligence must 
be shown for judgment on account 
thereof.—Atchison, T. & S. F. Ry. Co. 
v. Abercrombie, TexCiv.App., 283 S. 
W. 294. 

Ark.—American Ry. Sxpress Co. 
V. Cole, 48 S.W.2d 223, 185 Ark. 
532. 

Tex—^Missoun-Pac. R. Co. v. Waugh, 
Civ.App., 74 S.W.2d 654, error dis¬ 
missed. 

Weight and sufficiency of evidence in 
actions for delay generally see 
supra § 218. 

Evidence s"*c*«"t 

(1) Generally. 

Ga—^Atlantic Coast Lme R. Co. v. 
Fugazzi, 165 SEL 840, 45 GaApp. 
750. 

Mo —^Johnson v, Missouri Pac. R. 
Co. 249 S.W, 658. 211 Mo,App. 

564—^Vernon v. American Ry. Ex¬ 
press Co., App., 222 S.W. 913 
Tex—Chicago, R. L & G Ry. Co v. 
Ahdou. Civ App, 1 S.W.2d 493, er¬ 
ror dismissed. 

(2) Evidence that the usual time 
for transportation between the point 
of delivery and the point of destina¬ 
tion was three days, and that the 
car m which shipper’s romame, a 
highly penshflhle vegetable, was 
transported, arrived at its destina¬ 
tion in a damaged condition six 
days from the date of shipment, was 
held to sustain a recovery by shipper. 
—Beaufort Truck Growers’ Assn v. 
Seaboard Air Lme Ry. Co., 121 S.E. 
554. 128 S.C. 1. 

(3) The arrival of part of a con¬ 
signment thirteen days after ship* 
ment, m the absence of other evi¬ 
dence, was sufficient to establish 
thirteen days as a reasonable time 
for the transportation of a trunk 
shipped at the same time, which was 
never received.—^Brewster v. Davis, 
202 N.Y.S 574, 207 App.Div. 461. 


(4) Evidence that carload of on¬ 
ion plants was m transit nme days, 
and that usual time for shipment 
was from three to four days, war¬ 
ranted jury’s findings m shipper’s 
action against railroad company for 
damages that there was unreason¬ 
able delay proximately causing dam¬ 
aged condition of plants on arrival 
—^Missouri-Pac. R. Co. v. Waugh, 
Tex Civ App, 74 S W 2d 554, error 
dismissed 

Evidence insufficient 

(1) Generally. 

Ark.—American Ry Ebcpress Co. v. 

Cole, 48 SW.2d 223. 185 Ark. 532 
Md —Peninsula Produce Exch. v. 
American Ry Express Co, 128 A 
403, 147 Md. 424 

Mo.—^Inzerillo v Chicago, B. & Q. 
R. Co., 35 SW.2d 44. 225 Mo App. 
1213 

N.Y.—William R. Mankoff, Inc., v. 
Erie R Co., 161 NY.S. 345, 97 
Misc. 421. 

Tex—^EDines v. First Guaranty State 
Bank of Aubrey, Civ App, 230 S. 
W. 764. 

(2) To show justification for de¬ 
lay.—Punty Ice Cream & Dairy Co. 
V. Adam-> Express Co., 187 N.W. 296, 
217 Mich. 593. 

Where record shows that hxU of 
fling was issued shipper cannot re¬ 
cover for damages caused by delay 
if he fails to introduce the bill m 
evidence —American Fruit Growers 
V. San Antonio & A. P. Ry Co., 239 
niApp. 151. 

49, Kan—Caston v. Schaff, 185 P. 
33. 105 Kan. 487. 

N Y.—Clay v New York Cent. R. Co , 
231 N.Y.S. 424, 224 App.Div 508 
Tex —Gulf, C. & S. F Ry Co. v. 
Rmes, Civ App., 239 S.W 244, af¬ 
firmed, Com App, 250 S W. 1013. 
Evidence sufficient 

(1) To show negligent or unrea¬ 
sonable delay. 

Ill.—^Kingsbury v Chicago & A R 
Co., 213 Ill App. 439—Crossley v. 
St. Louis, L M & S. Ry. Co, 199 
ni.App. 195. 

Kan—Caston v Schaff, 185 P. 33, 105 
Kan. 487. 

Mo —Strother v. Atchison, T & S 
F. Ry Co. App., 212 S.W. 404 
Tex—Galveston, H. & S. A. Ry. Co. 
V. Kollan, Civ.App, 13 S.W 2d 996 
—^TCansas City, M. & O Ry. Co. v. 
Cauble. Civ.App, 286 SW. 478— 
Wichita Valley Ry. Co. v Brown, 
Civ App., 274 SW. 305—Atchison, 
T. & S F. Ry. Co. v. Cade, Civ. 
App. 264 S.W. 1031. 

(2) To show that more than six¬ 
teen hours should have been allow¬ 
ed as time in which delivery should 
have been made —^Baker v. Nance, 
Tex.CivApp., 211 SW. 615. 

(3) Evidence that it took railroad 
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more than forty hours to transport 
shipment two hundred and twenty 
one miles and that there were two 
delays of eight hours each, was suf¬ 
ficient, m the absence of explanation 
on part of railroad justifying delays 
to warrant finding that delay was 
unreasonable.—^Baker v. Brown, Tex¬ 
Civ.App., 210 S-W. 312. 

Evidmice insufficieut 

(1) To show negligent delay. 

Mo.—Berry v Chicago & A. R. Co, 
App. 208 SW 622- 
Tex—^Panhandle & S. F. Ry. Co. v. 
Arnett, Civ.App., 219 S.W. 232, dis¬ 
missed for want of jurisdiction. 

(2) To show negligent delay caus¬ 
ed injury. 

N.Y.—Ploss V. Barrett, 168 NYS. 

107, 181 App.Div. 131- 
Okl.—Atchison, T. & S P. Ry. Co. 
V. Clark. 244 P. 769, 117 Okl. 52. 

Mere proof of delay is insuffi¬ 
cient to warrant recovery for injury 
to live stock, where suit is grounded 
on carrier’s negligence.—Sinclair v. 
Missoun, BL & T. Ry. Co., Mo.App., 
253 SW. 380. 

50. Eng—^Forder v. Great Western 
R. Co., 1905, 2 KB. 532. 

51. Eeviatiou 

Evidence that earner transported 
shipment in hired truck, but not 
showing shipment moved over route 
other than usually followed, did not 
establish deviation from carrier's 
lines.—^Mavis Hosiery Co. v. Penn¬ 
sylvania Transp. Co., 239 N.Y.S. 713, 
135 Misc. 636. ' 

Eiv«slSiOU 

In shipper’s action for damages for 
delay of express shipment, evidence 
of common use and understanding of 
trade was held, to warrant finding 
that order diverting shipment to an¬ 
other destination set at large origmal 
routing, and imposed on earner duty 
so to route car as to send it for¬ 
ward without unnecessary delay, 
notwithstanding words * follow bill¬ 
ing” m diversion order.—^Poley v. 
American Ry. Express Co, 232 P. 
169, 69 Cal App. 669. 

52- Mo.—Schreiber Milling & Gram 
Co V Chicago Great Western R. 
Co . App . 246 S W. 647. 

Tex.—Missouri-Pac R Co. v. Waugh, 
Civ.App, 74 S W 2d 554, erior dis¬ 
missed—^N. Nigro & Co. V- Hous¬ 
ton & T. C R Co, Civ.App., 250 
SW. 739 

Wash—Wilson & Co. v. Hmes. 213 
P. 5, 123 Wash 643. 

Evidence sufficient 

(1) To show loss or injury caused 
by act or negligence of shipper gen¬ 
erally. 

Ark.—^Burke Const. Co. v. St Louis 
& S F. Ry. Co-, 214 S.W. 13, 139 
Ark. 199. 
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Tex—McFaddin Bice MiUmgr Co v. 
Texas & N. O By Co., Civ.App, 
277 SW. 191 

Va—Adams Express Co. v Scott, 73 
S.E 450, 113 Va. 1, Ann Cas.l913D 
972. 

(2) To show improper loadmg^ or 
packmgr. 

La—Caldwell v. Texas & P. By. Co, 
157 So. 790, ISO La 863. 

NTT.—^Bobinson v. New York Cent. 
B. Co., 282 N.T.S. 877, 245 App. 
Liv. 378. affirmed 1 N.B.2d 985, 
270 NY. 659 

Va.—^Hmes v BnchanaTi, 109 S.ES. 
219, 131 Va. S8. 

(3) To establish that the shipper 
of an oil tank car did not properly 
adjust a valve and outlet cap so as 
reasonably to obviate the leakagre of 
oil durmg transit—Southern Cotton 
Oil Co. V New Orleans & N. B B 
Co., 83 So. 821, 146 La 541. 

(4) To show death of cattle in 
transit was due to shipper's failure 
in duty to fasten securely bulls in 
car.—Smith v. New Orleans & G 
N. B. Co, 122 So. 724, 11 La App. 
386. 

(5) To support finding: that con¬ 
signee was real shipper, as regards 
necessity for procurmg health cer¬ 
tificate for hogs —^Little v. Dickey 
Bros, Tex.Civ.App., 38 S.W.2d 388, 
error dismissed. 

(6) To estabhsh that proximate 
cause of death of cattle was arsenic 
poisonmg, caused by loadmg them 
into car while wet after dipping.— 
Glaser v. New Orleans, T. & M By. 
Co., 120 So 798, 10 La.App. 755. 

(7) To show shipper's freedom 

from negligence or other fault.— 
Texas & N O B. Co» v. Hellen, Tex. 
CivAlPp , 47 S.W 2d 1112—Chicago, 

B I. & G By. Co. V. Abdou, TexCiv. 
App., 1 SW.2d 493, error dismissed 
—ITptis^s City, etc., B. Co. v. Beck¬ 
ham, Tex Civ App., 168 S.W. 399. 

Evidence 

(1) To show loss or injury caused 
by act or negligence of shipper gen¬ 
erally. 

U.S.—Wells Fargo &, Co. v. Potter, 
N.J., 188 F. 888, 110 C C.A. 522. 
La.—Anderson, Clayton & Co. v. Ya¬ 
zoo & M. V B. Co, 141 So. 453, 
174 lia. 762—Gibsland Oil Mills & 
Fertilizer Co. v. Louisiana & N. W. 
B. Co., Ill So. 169, 162 La. 801. 

(2) To show improper loading or 
packing. 

Xia.—Weaver Bros. v. Texas & P By. 
Co., 123 So. 195, 11 La.App. 412— 
Smith V. New Orleans & G. N. B. 
Co., 122 So 724, 11 T-a App. 386 
N.Y —^Bemingrton v Barrett, 188 N. 

YS. 174. 196 AppDiv. 838. 

Wash.—Wilson & Co v. Hines, 213 
P. 5, 123 Wash. 643. 


(3) To require finding that ship¬ 
per was negligent m installation or 
care of heater to protect fruit, or, 
if found negligent, that such negli¬ 
gence was sole cause of damage to 
fruit —S. G. Palmer Ck). v. Illmois 
Cent. B. Co., 204 N.W. 566, 164 Minn 
68 . 

(4) To show fraud of shipper. 

Ga.—Atlanta & West Pomt B. Co. 

V. Fairbum Marble Co, 89 S E. 817, 
145 Ga 708. 

N.C.—Moms V American By. Ex¬ 
press Co., 110 SE 855, 183 N.C. 
144. 

(5) That shipper placed cotton on 
the compress platform as a place of 
storage and testified tluet he diu 
not think it was considered a danger¬ 
ous place for the cotton, was no 
evidence that an ordinarily prudent 
person would have done nothmg to 
remove the cotton from its exposed 
position, or to protect it from dan¬ 
ger by fire for five days—Texarkana 
& Ft. S. By. Co. V. Brass, ComApp, 
260 S.W 828, affirming. Civ.App., 245 
SW 457, oveiruled, Com.App, 262 
SW: 737. 

Prepondezance of evidence is es¬ 
sential.—Galveston, H & S. A By. 
Co. V. Crowley, Tex.Civ App, 214 S. 

W. 721. 

53- Ga —Central of Georgia B. Co. 
V. Jones, 66 S E 492, 7 Ga.App. 
165. 

54b. Ky.—Cincinnati, etc., B. Co. v. 
Grover, 11 KyL 236. 

55- Ga.—Atlanta & West Point B. 
Co. V. Fairbum Marble Co., 89 S.E. 
817, 145 Ga. 708 

Ind.—Chesapeake & O. By Co of In¬ 
diana V Jordan, 114 NE 461, 63 
lnd.App. 365. 

Mo.—Stubblefield v. St Louis & S. F. 
R. Co., 184 SW. 149, 194 Mo.App. 
396. 

Wash.—Wall-A-Hee v. Northern Pac. 
By. Co., 41 P.2d 786, ISO Wash. 656. 

Evidence sufficient 

(1) To show consideration for con¬ 
tract. 

IlL—Wabash B. Co. v- Curtis, 134 
IllApp 409. 

Ind.—Chicago, etc., B Co. v. Hare, 
75 N.E. 867, 36 Ind App. 422 

(2) To show shipper's assent to 
contract.—^Donchian v Brink's Chi¬ 
cago City Express Co., 217 IllApp. 
124. 

(3) To show authority of earner's 
agent to make a contract limiting 
the carrier's liabihty —^Blair v 
American Forwardmg Co., 159 HI. 
App. 51L 

(4) To show that shipper’s release 
of earner for failure to mspect cars 
was not executed under duress.—Mc- 
Faddm Bice MiUmg Co. v. Texas & 
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N. O By Co., Tex Civ App., 277 g 
W. 191. 

(5)’ To establish that shipper sig^n- 
ed thirty six-hour release, relieving 
carrier of duty of feeding and wa- 

termg cattle during such period_ 

Glaser v. New Oi leans, T & M. Ry 
Co., 120 So. 798, 10 La App 755. 
Evidence insufficient 

(1) To establish contract of limi¬ 
tation—Crossley v. St Louis, L M 
& S. By. Co., 199 IlLApp. 195. 

(2) To show contract procured by 
fraud of carrier's agent.—^Tuller v. 
Chicago, B. I. & P. By. Co., 168 N. 
W. 301, 186 Iowa 1070. 

(3) To show consideration for con¬ 
tract.—Schaller v. Chicago, etc., R 
Co., 71 N.W. 1042, 97 Wis. 31. 

(4) To show that plaintiff accept¬ 
ed by seciinng free transportation 
for employees, so as to make him 
subject to provision for released val¬ 
ue of horse injured m transit — 
Hunter v. American Ry. Express Co., 
Mo App . 4 S.W.2d 847. 

(5) To show shipper's assent to 
contract. 

Ark.—Scullin v. Eof^ 191 S.W. 31, 
126 Ark. 523 

Ill.—^Illmois Match Co. v. Chicago, 
etc, B. Co, 153 IllApp. 568, re¬ 
versed on other grounds 95 NE 
492, 250 IlL 396. 

(6) To show authority of person 
assuming to bmd shipper by con¬ 
tract—Wall-A-Hee v Northern Pac. 
Ry. Co., 41 P2d 786, 180 Wash. 656. 

(7) To show loss or injury withm 
exemption clause of contract. 

Ark.—^Missouri Pac. R. Co. v Block, 
281 SW. 897, 170 Ark. 1194. 

Cal.—^Foley v. American Ry. Ex¬ 
press Co, 232 P. 169, 69 Cal A.pp. 
669. 

La.—Stinson v. Yazoo & M. V. R Co., 
App., 159 So. 422. 

Me.—Hopkins Bros. Co. v. American 
By Express Co., 131 A 145, 125 
Me. 118. 

(8) To sustam a findmg of actual 
conversion mA^king the earner liable 
for the full value of property lost, 
notwithstanding the limitation of lia¬ 
bility in the express receipt issued 
pursuant to the Ciimmins amendment 
of August 9, 1916, U.S Comp St S 
8604a—Sands v American Ry. Ex¬ 
press Co., 198 N.W. 402, 159 l^inn. 
25. 

5Gl Ill—Cohen v Southern By. Co., 
193 N.E. 480. 358 HL 532, affirm- 
mg 273 IllApp. 116. 

suffident 

(1) Grenerally. 

Ala—Southern R Co. v. Proctor, 57 
So. 513, 3 Ala.App. 413. 

Ill.—Cohen v. Southern Ry. Co, 193 
N.E 480. 358 IlL 532, affirming 
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or waiver thereof and the existence and amount j injury to, goods®* or live stock.®* In an action for 
or extent of damages sustained by the loss of, or [ the value of goods injured by delay in shipment. 


273 niApp. 116—^Babbitt v. Grand 
Trunk Western Ry. Co, 120 N.E. 
803. 285 Ill 267. affirmmgr 209 Ill. 
App 183—Marsh !•. Brown & Go. 
V. Chicago, New York « Boston 
Refrigerator Co.. 207 IlLApp 89. 
Kan —Case v Union Pac. R. Co, 
241 P. 693, 119 Kan 706. 

Mo—^Thee v. Wabash Ry. Co., App, 
217 S.W. 566. 

Okl—^St. liouis, etc, R. Co. v. Walk¬ 
er, 133 P 185, 37 Okl. 784, 138 P 
144. 41 OkL 382. 

Tex—^Payne v. Smith, CivAlPp., 268 
SW. 243. 

(2) To sustam a finding that six¬ 
teen days was not an unreasonable 
tune for delivery of express ship¬ 
ment originatmg at Beltrami, Minn., 
and consigned to New York City, 
withm provision of receipt as to time 
for filing claim.—Beltrami Co-op 
Creamery Ass’n v American Ry Ex¬ 
press Co., 199 NW. 568, 160 Minn 
221 . 

Evidence insnlBcient 
ni—^Newman v. Union Pac. R. Co, 
210 m.App 13 

Mo.—Cudahy Facjung Co. v. Atchi¬ 
son, T. & S. P. Ry. Co., 201 S W. 
623, 198 Mo App. 520. 

NY—Hemng Bros v. American Ry. 

Express Co., 192 N.YS 871 
N.C.—St. Sing V. American Ry. Ex¬ 
press Co., Ill SE. 710, 183 N.C 
410. 

OkL—Chicago. R.“I & p. Ry. Co. v. 
McElreath, 169 P. 628, 69 Okl. 9, 
IjRA1918C 425 

SC—Murray v. Atlantic Coast Line 
R Co., 93 SE 387. 108 S.C. 88 
Wyo—Union Pac R Co. v. Pacific 
Market Co, 206 P. 143. 28 Wyo. 
461, denying rehearmg 200 P. 108, 
27 Wyo. 501. 

Freponderaace of evidence is es¬ 
sential.—^Pennsylvania Co. v. M. Pio- 
waty & Sons, 207 Ill App. 176. 

57- Minn —^Bahks v. Pennsylvania 
R. Co.. 126 NW. 410, 111 Mmn. 
48. 

10 C J. p 390 note 10. 

Bvidence sufficaent to show waiver 

Miss—New Orleans & N. E R Co. 

V. Wood, 73 So. 615, 112 Miss. 614. 
N-Y.—Brewster v. Uavis, 202 NYS 
574, 207 App Div. 461. 

Evidence insniOcient to show waiv¬ 
er—^Indian Refimng Co v. Mellon, 
246 I11.APP 580—Childers & Lillien- 
stem V. Illinois Cent. R. Co., 206 lU 
App. 535, 540. 

5a U.S—Southern Ry. Co. v. Pettit, 
Tenn, 257 P. 66«, 168 CC.A, 613, 
certioran denied 39 SCt. 290, 249 
US. 607, 63 LEd. 799. 

Tenn—Henderson Co. v. Southern 
Ry Co., 3 Tenn App. 396. 

10 aj. p 390 note 16- 


Evidence sufficient 

(1) To establish existence and 
amount of damages sustained gen¬ 
erally. 

U S.—Southern Ry Co v Pettit, 
Tenn, 257 P 663, 168 C.CA 613, 
certiorari demed 39 SCt. 290, 249 

U. S 607. 63 LEd. 799 

Ark.—Southern Express Co. v Couch, 
249 SW. 559. 157 Ark 604—St. 
Louis, etc, R. Co V Nunley, 179 

5 W. 369, 120 Ark. 119 

Cal.—W C Cook & Co v. White 
Truck & Transfer Co., 13 P.2d 649, 
124 Cal.App. 721—Mitchell v. North 
Pac. S S Co.. 213 P. 293. 60 Cal. 
App. 554—Pacific Heater Mfg Co 

V. Southern Pac Co, 188 P. 600, 
45 Cal App. 748. 

Ga.—Southern Ry Co v Black, 186 
S.E 779. 53 GaApp 701—Collins 

6 G R. Co V. Beasley, 136 SE 
167, 36 Ga.App. 241—Atlantic Coast 
Line R Co. v. Stovall-Eace Co., 
118 SE 62, 30 GaApp. 326. 

Ill.—See Dahlgren v. Israel, 204 Ill 
App. 340. 

Ind—Cleveland. C., C. & St L. Ry 
Co v Stormont. 187 NE. 838, 99 
Ind App. 61. 

La —^Raphiel v. American Ry. Ex¬ 
press Co. 130 So 786, 10 La App 
463. 

Minn —Geo B BCiggins & Co. v. Chi¬ 
cago. B & Q R. Co, 161 N.W. 145, 
135 Minn. 402, LRA.1917C 507— 
Wood V. Chicago, etc, R. Co, 136 
N.W. 1095, 118 Minn 362. 

Mo—Jones v, Toledo, St L. & W 
R. Co., App., 202 S W. 433. 

N Y.—Schwalb v. Erie R Co, 293 
NYS 842, 161 Misc 743. 

Tex—El Paso & S. W. R. Co v. 
Keeble, Civ App, 258 S W. 859— 
Panhandle Gram & Elevator Co. 
V. Uowlm, Civ App, 247 SW. 873 
—Payne v. White House Lumber 
Co, Civ App, 231 S.W. 417 

(2) To establish the fair cash mar- 
[ket value of the goods at the time 
when they were lost—Hughes v. 
Dobson, 202 IlLApp. 54. 

(3) To sustam findmg that com 
had no market value m damaged 
condition at destmation or place of 
damage—Houston & T C. R Co. v. 
Clement Grain Co, TexCivJVpp., 10 
S.W.2d 400 

(4) To warrant recovery of ex¬ 
penses. 

Kan—Wilson Poultry & Egg Co. v. 
Missouri Pac. R Co., 215 P. 1020, 
113 Kan 646. 

Ga.—Allen v. Southern Ry. Co., 126 
SJE. 722, 33 GaApp. 209. 

Tex.—Davis v. Standard Rice Co., 
CiV.App., 292 SW 593 

(5) To justify findmg that pota¬ 
toes were m such a damag^ed condi¬ 
tion as to justify plamtiff m aban¬ 
doning the shipment—Beck v. Chi- 
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cago, M & St. P. Ry. Co, 164 N. 
W. 74, 39 SD. 297. 

(6) To show that melons were not 
total loss as result of delay—At¬ 
lantic Coast Lme R Co. v. Tifton 
Produce Co.. 179 S E 125, 50 Ga.App. 
614, conforming to answers 176 SE 
624, 179 Ga. 624, 96 A-L,R 772. 
Evidence 

(1) To establish existence and 
amount of damage sustamed gener¬ 
ally. 

Ga—Atlantic Coast Line R Co v 
Hogrefe, 141 S.B 214, 37 GaApp 
526—American Ry. Express Co. v. 
Dubois Bros-, 111 S.E 70, 28 Ga. 
App. 274—Southern Express Co v. 
Bass, 102 SE 168, 24 GaApp. 
742. 

Ba.—Dejean v Louisiana Western 
R Co, 118 So 823, 167* La. 111. 
Miss.—^Yazoo & M. V. R. Co v M. 
Levy & Sons, 106 So 525, 141 Mis& 
199. 

N.Y—^Litt V. Wabash R. Co , 64 N.Y. 

S. 108, 50 App.Div 550 
Tex—^Railway Express Agency v. 

McCarnck, Civ App, 69 SW2d 803. 
Va—Southern Ry. Co. v. Burton & 
Briel, 141 SE: 113, 149 Va. 364. 

(2) To disprove recitals of receipt 
showmg value—^Raphiel v. American 
Ry Express Co., 120 So. 786. 10 La. 
App. 463. 

Transportation, of corpse 

Where plaintiff sued a carrier for 
damages m allowmg a cofiin contain¬ 
ing the body of her brother to re¬ 
main on the platform m the ram, 
evidence that she had agreed with 
a brother who had paid the express 
charges to pay a part thereof, show¬ 
ed no loss in property or estate, au¬ 
thorizing recovery for any damages 
other than for mental anguish —^Dea- 
vors V Southern Express Co, 76 So 
288, 200 Ala. 372 

MitigatioxL of ^"■•nages 
In an action for damage to watei^ 
melons m transit, the evidence was 
held to show that plaintiff could 
not have miUgated damages by ac¬ 
cepting and unloadmg melons and as¬ 
certaining number actually injured 
—Perkel v Pennsylvania R. Co. 265 
NYS 597 , 148 Misc. 284. 

Opmiou evidence nn-necessary 
Proof necessary to show difference 
m value of shipment before and aft¬ 
er breakage is not confined to opin¬ 
ion evidence —Western Machmery 
Exchange v. Northern Pac Ry. Co 
254 P 248, 142 Wash. 675. 

59- Tex—St. Louis, L M. & S. Ry. 
Co. V. Berry, 93 S.W. 1107, 42 Tex. 
Civ App. 470. 

Wash—Hill V Great Northern Ry. 

Co, 287 P. 665. 156 Wash. 567. 

10 C.J. p 390 note 16. 
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where the only evidence of value was the price at 
which they were sold, this, in the absence of evi¬ 
dence to the contrary, is sufficient to establish their 
market value.®® The sufficiency^ of the evidence to 
establish a pnma facie case, and of evidence to 
overcome such pnma facie case or the presumptions 
arising from the evidence of the adverse party, is 
discussed supra § 254, in connection with the dis¬ 
cussion as to presumptions and burden of proof. 

§ 257. Trial 

The matters relating to the trial of actions 
against carriers for loss of, or injury to property, 
discussed herein, are confined to the determination 
of what are questions of law for the court, and 
what are questions of fact for the jury, infra § 258; 
the necessity, propriety and sufficiency of the in¬ 
structions to the jury, infra § 259; and the suffi¬ 


ciency and effect of the verdict and findings, mfra 
§260. 

§ 258. Questions of Lfaw and Fact 

a. In general 

b. Particular questions of fact 

c. Particular questions of law 

a. In (General 

Whether an issue in an action against a carrier for 
the loss of, or injury to, property should be submitted to 
the jury or determined by the court as a matter of law 
IS governed by the rules applicable in civil actions gen¬ 
erally. 

In accordance with the general rules, where the 
evidence m an action against a carrier for loss of, 
or injury to, property is conflicting and different 
conclusions could be drawn therefrom,®^ or where 
plaintiff has made out a prima facie case against 
the carrier,®^ the issue should be submitted to the 


Evidence sufficient 

(1) To establish existence and 
amount of damagres sustained gren- 
erally. 

Ark—St. Louis-San Francisco Ry 
Co. V. McDonald. 299 SW 999, 175 
Ark. 630—^Missouri Pac R Co. v. 
HiU, 215 SW. 676, 144 Ark. 641— 
Missouri Pac. R Co. v Bradley, 
215 SW. 66S, 144 Ark- 641—^Bush 
V. Beason, 198 S.W. 130, 130 Ark 
569. 

La—Collins v. Texas & P. Ry. Co., 
123 So- 504, 11 LaApp. 445. 

Mo.—Ni&h V. Chicago, R I & P. 
Ry Co. 276 S.W. 1038, 220 Mo App 
766 

Pa—^Earnofsky Bros v Delaware & 
BL Co, 123 A. 317, 278 Pa. 379. 
Tex—Galveston, H. & S A. Ry. Co. 
v Neville, Civ.App., 272 SW. 5^7—■ 
Rio Grande, E. P- & S. P. R Co 
V. Elraft & Madero, Civ.App., 212 
S W. 981. dismissed for want of 
jurisdiction—Houston & T C. R 
Co. V- Derden, Civ.App., 194 S.W. 
489. 

Utah—Dee v. San Pedro, L A & S. 
L R Co., 167 P. 246. 50 Utah 167. 

(2) To support judgment for ac¬ 
tual value—Hunter v. American Ry. 
Express Co., Mo.App, 4 S W.2d 847. 

(3) To show that injured horses 
were valueless.—Green v. American 
Ry. Express Co., Mo App, 34 S W 2d 
1039- 

Evidence insufficient 

(1) To establish existence and 
amount of damages sustamed gen¬ 
erally. 

Iowa—Cogley v. Chicago, B & Q R 
Co, 171 NW 745. 185 Iowa 1080 
Miss—^Yazoo & M, V. R Co. v. Arm¬ 
strong & Co, 71 So. 905, 111 Miss 
652 

Tex.—^Texas & N O R Co v. Neu- 
bauei. Civ App, 103 SW2d 182— 
Emg V. Galveston, H. & S. A. Ry. 


Co. Civ.App. 279 SW 491—Gulf, 
C. & S F. Ry. Co V. King, Civ. 
App, 258 S-W. 198—^Kansas City, 
M & O Ry Co of Texas v. Cliett, 
Civ.App, 216 SW. 682. 

(2) To authorize recovery of ex¬ 
penses—EAnsas City, M & O Ry. 
Co. of Texas v. Cliett, Tex.CivApp, 
216 S.W. 682—^Lancaster v. Whittle, 
TexCiv,App, 210 SW. 334. 

(3) Evidence of value at destma- 
tion two days before hogs should 
have been delivered was insufficient 
to support judgment for damages 
based on value at destination.—^Davis 
V Hunter, 138 N.E. 785, 79 Ind App. 
462. 

XTomi-nai dn-»"ages 

In action against railroad for dam¬ 
ages to horses from watering too 
soon after leaving the tram, evidence 
was held to justi:^ verdict for nom¬ 
inal damages of one dollar only in 
that its grreat weight tended to show 
that plaintiff suffered no damages 
from the cause alleged —Cogley v. 
Chicago, B. & Q R Co, 171 N.W. 
745, 185 Iowa 1080. 

Degree of proof 

Amount of loss must be establish¬ 
ed with reasonable certainty and by 
a preponderance of the evidence.— 
Kirby v Oregon Short Line R Co, 
197 P. 254, 59 Mont. 425. 

60- Miss.—^Yazoo, etc, R. Co v. 
Peeples, 64 So 262, 106 Miss. 604 

Corpus Juris is quoted m Vaccaro 
Bros & Co V Louisville & N. R 
Co, La. 123 So. 355, 357. 

61- Ala—^Louisville & N R Co. v 

Hendricks, 171 So. 273, 233 Ala. 
259—Atlantic Coast Line R Co 
V. J S. Carroll Mercantile Co, 
104 So 413. 213 Ala. 234—Central 
of Georgia Ry. Co. v. Broda, 67 
So 437, 109 Ala 266—Atlantic 

Coast Lme R Co. v. Dothan Ins. i 
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Agency, 80 So. 627, 16 Ala App. 
623—Smiley Son & Co. v. Keith. 
57 So. 127, 3 Ala App. 354. 

Ind—Jackson v Mauck, 126 N.E 
851, 189 Ind 262. 

Ky—^Illinois Cents R Co. v. Luther. 

283 S.W- 1013. 214 Ky 658 
Miss —^Bew V. Davis, 105 So. 760, 
140 Miss. 360. 

Mo —^Dillen v Wabash Ry. Co, App, 
294 SW 439. 

N C —^Produce Tradmg Co. v. Norfolk 
Southern R Co., 100 SB 316, 178 
NC. 175 

Pa.—^Dooley v New York Cent. R R 
Co, 62 Pa-Super. 237. 

S.C—White V. Payne, 110 SE 463, 
118 S.C. 381—^Terry Packing Co v. 
Atlantic Coast Line R Co., 108 S. 
B 151. 116 Sa 382. 

Tex — ^Panhandle & S. F. Ry. Co. v. 
Cowan, Civ App, 243 S W. 912— 
Gulf. C. & S. F. Ry. Co. v Clem¬ 
ents, Civ.App, 203 SW 623. 

Vt.—^Porter Screen Mfg. Co. v. Cen¬ 
tral Vermont Ry. Co, 102 A. 44, 
92 Vt. 1. 

Wash—Lagomarsino v. Pacific Alas¬ 
ka Nav. Co. 170 P. 368, 100 Wash. 
105. 

XnteutioxL of parties 

Where there was evidence to jus¬ 
tify a finding that, while potatoes 
were delivered to earner pursuant to 
a contract of sale, the parties mtend- 
ed transportation should be complet¬ 
ed and delivery made ta consignee 
before the sale was consummated, 
it was for the jury to determme 
what the intention of the parties 
was —^Barrett v. St. Louis South¬ 
western Ry. Co-, 235 S-W. 800, 151 
Ark. 215. 

62. Mo —Morrow v. Wabash Ry. Co , 
App-. 6 SW2d 628—First Nat 
Bank v. Missouri Pac. Ry. Co., 
278 SW. 1075, 220 Mo.App. 941— 
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jury, and not be withdrawn by directing a verdict, 
granting a nonsuit, or sustaining a demurrer to the 
evidence.®^ On the other hand, where the facts in 
such action are undisputed or there is no substan¬ 
tial conflict m the evidence, and but one conclusion 
could reasonably be drawn therefrom, the question 
is one of law for the court,®'* and in such case 
the court may or should take the case from the 
jury by directing a verdict, granting a nonsmt, or 
sustaining a demurrer to the evidence.®® 

Determination of right to nonsuit In passing on 
the carrier’s motion for nonsuit, a contract of car¬ 
riage not offered or admitted in evidence rannot be 
considered by the court.®® 


b. ParticTilax Questions of Fact 

Where the evidence is conflicting and different con¬ 
clusions could reasonably be drawn therefrom, it is for 
the jury to determine the question of plaintiff’s right to 
sue, the delivery of the property to the carrier, its loss 
or injury in transit, the cause of such loss or injury, the 
negligence of the carrier, the contributory negligence 
of the plaintiff, and the various other issues arising in 
the action. 

Where the evidence is conflicting and different 
conclusions could be drawn therefrom, it is for the 
jury to determine whether plaintiff is the owner of 
the property lost or injured,®*^ and is entitled, other¬ 
wise, to maintain the action,®® whether defendant 


Moran v. dneago, B. & Q. R. Co., 
App, 255 S.V5r. 331- 
M.C —Austin V. Seaboard Air Line 
Ry.. 121 S.E 1. 187 N.C 7—^Mor¬ 
ns V. American Ry. Express Co., 
110 S.E 855, 183 N.C. 144—Aman 
V Dover & Southbound R. Co., 102 

S. E. 392, 179 N C. 310. 

Okl—^Atchison, T. & S. P. Ry. Co. 

V. Eddie, 61 P.2d 681. 

Tenn—Sindle v. American Ry. Ex¬ 
press Co, 8 Tenn.App. 594. 

Tex—Ft. Worth & R. G. Ry. Co. v. 
Bryson & Bums, Civ.App., 195 S- 
W 1165. 

Utah.—Byram v. Payne, 201 P. 401, 
58 Utah 536. 18 A.L.R. 1110 

63. Ala—^Louisville & N. R. Co. v. 
Hendricks, 171 So. 273, 233 Ala 
259—Louisville & N. R. Co. v. Ben¬ 
ton Mercantile Co., 121 So 716, 219 
Ala. 223—^Louisville & N. R. Co. v. 
Long. 105 So. 890, 213 Ala. 679 
—Central of Georgia Ry. Co v. 
Broda. 67 So. 437, 109 Ala. 266— 
Smiley Son & Co. v, Keith, 57 So, 
127, 3 Ala App. 354. 

Ga—Allen v. Southern Ry. Co, 126 
S E 722, 33 Ga.App. 209—Ragrs- 
dale-Lawhon Mule & Horse Co. v 
Davis, 119 S.E. 428, 30 GaApp 
752 

Dl.—S. Valentine & Co. v Atchison, 

T. & S P. Ry. Co, 220 IlLApp 188, 
Ind—^Jackson v. Mauck, 126 N.E 

851. 189 Ind. 262. 

Ky—^Illinois Cent. R. Co. v. Luther, 
283 S W. 1013, 214 Ky. 658— 

Director General of Railroads v 
A C Schaff & Co, 237 S.W 410. 
193 Ky. 737. 

Midi.—Shier v. American Ry Ex¬ 
press Co., 208 N.W 746, 234 Mich. 
505. 

Miss—^Bew V. Davis, 105 So 760, 
140 Miss 360—Dlinois Cent. R. Co. 
V. Threefoot Bros. & Co, 83 So. 
635, 121 Miss. 468. 

Mo —First Nat Bank v. Missouri 
Pac Ry. Co, 278 S.W. 1075, 220 
Mo App. 941—Morrow v. Wabasb 
Ry. Co.. 276 SW. 1030, 220 Mo. 
App 518—Ensman v. Wabash Ry. 
Co., App., 243 S.W. 237- I 


N-J.—A Hollander & Son v. Ruder, | 
137 A 405, 103 N.J Law 658. 

N C —Coley Farming Co. v. Seaboard 
Air Line Ry Co. 126 S E 167, 189 
N.C 63. 

S.C.—Sanders v. Charleston & W C 
Ry Co, 141 SE 607, 143 SC. 395 
—White V. Payne, 110 S E 463, 118 
SC 381. 

Tex—^Texarkana & Ft. S. Ry Co. v 
Brass, Com.App.. 260 S.W. 828, af¬ 
firming. Civ App, 245 SW 457, 
rehearing overruled. Com App, 262 
SW. 737—^PAnbajidle & S. P. Ry 
Co V. Cowan, Civ.App, 243 S.W 
912. 

Utah.—Paradise Land & Live Stock 
Co V. Davis, 207 P 145, 60 Utah 
189—Byram v. Payne, 201 P 401, 
58 Utah 536, 18 A EE 1110. 

10 C J. p 392 note 50 
64. Ala—^Manistee & R E Co. v. 
Rumbley, 81 So. 857, 17 AlaApp 
79. 

Ark —Suckle v. Missouri Pac E Co, 
241 SW 368, 154 Ark. 168 
Iowa—Cogley v Chicago, B & Q 
R Co, 171 NW. 745, 185 Iowa 
1080 

Or.—Cripe v. Davis, 214 P. 343, 107 
Or. 142. 

Pa—^Dooley v. New York Cent. & 
H. E E Co., 62 PaSuper. 237. 

Tex.—^Panhandle & S F. Ry, Co v 
Harp, Civ App, 193 S.W. 438— 
Betka v Houston & T. C R. Co., 
Civ App, 189 S W 532, error re¬ 
fused—Texas Glass & Paint Co v 
Darnell Lumber Corp.. Civ.App, 
185 SW 965. 

10 C J. p 392 note 41. 

More than a scintilla of evidence 
IS required, in South Carolina, for 
submission to the jury in an action 
for negligent delay in transporting 
perishable vegetables. — Sanders v 
Charleston & W C Ry. Co, 145 S. 
E. 400, 417 SC. 487. 

65u Ala—Atlantic Coast Line E Co. 
V. Enterprise Oil Co, 101 So. 605, 
211 Ala 676—^Manistee & E R. Co 
V. Rumbley, 81 So. 857, 17 AlaApp 
79. 
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Ark—City Fuel Co. v Torreyson, 224 
S W. 727, 145 Ark. 399 
Idaho—Cooper v. Oregon Short Line 
R Co, 262 P 873, 45 Idaho 313. 
Mo.—^Inzerillo v Chicago, B & Q. 
R Co, 35 SW.2d 44, 225 Mo.App. 
1213 

Okl—^Davis v. Rivers, 229 P. 571, 103 
Okl 198. 

Pa—^Makransky v. Weston, 155 A 
741, 304 Pa 383—Consolidated Ci¬ 
gar Corporation v. Corbm, 132 A 
364, 285 Pa 273 

SD.—Wilier v Chicago, M. & St P 
Ry Co., 210 NW. 81, 50 S D. 319 
Tex—^Texas & P. Ry. Co v. Woldert 
Grocery Co, Civ.App., 199 S W 
1139—^Texas Glass & Paint Co v 
Darnell Lumber Corp, Civ.App, 
1S5 SW. 965. 

Wash—Johnson v Western Express 
Co, 181 P 693, 107 Wash. 339. 

10 CJ. p 392 note 49 

Admission of receipt of goods and 
loss thereof by earner warranted a 
directed verdict for shippers—A. Ar¬ 
nold & Son Transfer & Storage Co. 
v. Weisiger, 6 S.W 2d 1084, 224 Ky. 
659. 

Where the affidavit of defense 
dmiies liability and denies that plain¬ 
tiff suffered the damage complained 
of or that any »damage sustained 
was due to neglect of defendanL, a 
veidict should not be directed for 
plaintiff, although defendant intro¬ 
duces no evidence.—^Paj'ette Fruit 
Packing Co v Oregon Short Line R. 
Co , ISO Ill App 253. 

es. Cal —^Murray v. Southern Pac. 
Co. 265 r 337, 89 Cal App 741. 

67- Iowa—^Makin v Minneapolis & 
St. L E Co. 157 N.W. 729. 176 
Iowa 150. 

N Y —^Porter v Pennsylvania E Co., 
231 NY.S. 432, 224 App Div. 440. 

I N C.—^Lawshe y. Norfolk-Southern 
R Co., 132 S.E 160, 191 NC. 473. 
Pa.—^Dooley v New York Cent. & 
H. E. E Co., 62 PaSuper. 237. 

68. Ky.—^Louisville & N. E Co. v. 
Hall, 293 S.W. 1091, 219 Ky. 528. 
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s a conlmon carrier;®® whether defendant as com- 
non carrier was acting as a private carrier under 
.pecial agreement and hence not as an insurer,^® 
whether the goods were shipped under a special 
contract for transportation who w’ere the par¬ 
ses to the contract whether the contract of ship- 
nent was signed by a certain person as agent for 
:he carrier;'^® whether the agent assuming to act 
for the carrier had authority to make such con¬ 
tract what were the rights of the shipper under 
the contract in view of its ambiguity and evidence in 


explanation thereof whether the carrier repudiat¬ 
ed the contract and tendered the remainder of the 
shipment to the shipper after a loss by fire, on the 
ground that the shipment was delivered to it in vio¬ 
lation of law;^® whether there was a mutual rescis¬ 
sion of the contract whether the property was 
dehvered to, and accepted by, the carrier for trans¬ 
portation;^® the amount of property received by 
the carrier,'^® and its condition at that time®® and 
at destination ;®l whether there was a loss of the 
property or a part thereof ,®2 whether the loss or 


Xnjuxy to coxpse 

A peremptory instruction for de¬ 
fendant earner is not autlioriased in 
an action by a widow for tlie negr- 
li^ent mutilation of the dead body of 
her daughter on the ground that the 
contract for transportation was not 
made by plaintiff, where there was 
evidence that the contract was made 
by her son, actmg for her and for 
her benefit.—Louisville & N. R. Co. 
V. Ball, 293 SW. 1091, 219 Ky. 528. 

69. Ill.—Hinchliffe v. Wenig Team¬ 
ing Co, 113 NB 707. 274 Ill. 417, 
affirming 194 IllApp 627—Beatrice 
Creamery Co. v. Fisher, 10 N.B.2d 
220, 291 IllApp. 495 
RI—-Walworth Bros, v- Guerin, 142 
A- 613. 49 R-L 329. 

TO- Mich.—^Toledo Plate & Window 
Glass Co. V. John Henry & Schram 
Storage & Trucking Co-, 230 N.W. 
939, 250 Mich. 648. 

71- Mass.—Henry J. Perkins Co. v 
Amencan Bxpress Co., 85 N.E. 895, 
199 Mass. 561. 

S.C—-Wallmgford v. Columbia, etc., 
R. Co, 2 S.E. 19, 26 S.C. 258. 

72- Tex.—Billberry v. Ft Worth & 
R. G. Ry. Co, Civ.App., 236 S.W. 
106. 

73- Ala.—^Tishonungo Sav. Inst. v. 
Johnson, Nesbitt & Co, 40 So. 503, 
146 Ala. 69L 

74- Ind.—Lake Erie, etc., R. Co. v. 
Seeley, 86 N.E 1002, 43 IndApp. 
70. 

N T.—Thurman v. Wells, 18 Barb 
500. 

75- Mo.—Bailey v. St. Loms & S. 
F, Ry. Co., App, 290 SW. 630. 

76- Tex—Gulf, C & S F. Ry. Co. 
V. Lipshitz, Civ App,, 29 S.W.2d 
905, error refused. 

77- Iowa—Stillman v. Chicago, R 
I. & P. Ry. Co., 192 NW. 860. 196 
Iowa 612. 

78- Ala.—Louisville & N. R. Co. v. 
Long, 105 So. 890, 213 Ala. 679. 

Ark—American Ry. Express Co. v 
CoUins, 222 SW. 1059, 144 Ark. 
509. 

Iowa—^Mackin v. Minneapolis & St 
L R Co., 157 N.W. 729, 176 Iowa 
- 150. 


Ky.—American Ry. Express Co. v. 

McGee, 4 S.W.2d 679. 223 Ky. 681. 
Miss—^Illmois Cent. R Co. v Three- 
foot Bros. & Co., 83 So. 635, 121 
Miss. 468. 

Mo.—Carr v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 284 SW. 184 
—^Pirst Nat Bank v. Missouri Pac. 
Ry Co.. 278 SW. 1075, 220 MoApp, 
941. 

N.C—Riff V Tadkm R Co, 127 S.E 
588, 189 N.C. 585. 

Pa. — ^Robb V. American Railway Ex¬ 
press Co., 78 Pa.Super. 1—Res- 
nick Sc. Cohen v. Firth, 73 Pa.Super. 
604. 

S.C —Amencan Fruit Growers v. 

King, 114 S.E. 861. 122 S.C. 69. 

10 C J. p 390 notes 20, 21. 

Agency of compress company 

Under the evidence it was held 
a question of fact whether a com¬ 
press company held possession of 
cotton as agent for the railroad com¬ 
pany or as agent of the shipper to 
compress, mark, and deliver the cot¬ 
ton to the earner—Gulf, C. & S. F. 
Ry. Co. V. Anderson, Clayton & Co., 
Tex.Com,App., 246 SW. 1031, revers¬ 
ing, Civ App., 212 SW. 814. 

Possession before shipment 

(1) Where goods were lost while 
on earner’s platform before ship¬ 
ment, it was held that, under the 
evidence, it was a question for the 
jury whether the goods had been so 
placed for immediate shipment, or 
shipment as soon as practicable m 
the usual course of busmess, so that 
such goods were m the possession 
and control of the carrier. 

Ark—W. F. Bogart & Co. v. Wade, 
200 SW. 148, 132 Ark 49. 

Vt —^Dionne v Amencan Etspress Co., 
101 A 209, 91 Vt. 521. 

(2) In an action for damages to 
hogs alleged to have been caused by 
overheating m earner’s pen before 
shipment, whether the hogs were 
placed in pen an unreasonably early 
time before shipment relieving car¬ 
rier of relation of insurer was held 
a question for jury#^—^MeSpadden v. 
Lusk, Mo.App., 186 SW. 731. 

79- Iowa.—Coad v Pennsylvania Ry. 

Co.. 175 N.W. 344, 187 Iowa 1025. 
Me.—Lewis Poultry Co. v. New York 
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Cent. R Co., 105 A 109, 117 Me 
482. 

Mich —Shier v. American Ry Ex¬ 
press Co., 208 N.W. 746, 234 Mich. 
505. 

80. Ark—American Ry. Exp Co. v. 

Cole. 42 S.W.2d 772, 184 Ark. 485 
Fla-—Amencan Ry. Exp Co. v. Feg- 
enbush. 144 So. 320. 107 Fla. 145. 
Iowa.—Dye Produce Co. v. Davis, 209 
N.W. 744, 202 Iowa 1008—-Ball v 
Chicago, R I. & P. Ry. Co., 181 N. 
W. 469, 190 Iowa 977. 

Miss.—Bew v. Davis, 105 So 760, 140 
Miss. 360. 

Mo.—Equity Elevator Co. v. Union 
Pac R Co.. App., 191 S.W. 1067 
Tex—^Texas & N. O Ry. Co. v Coker, 
Civ App. 24 S.W2d 447. 

Wash—W. B Roche Fruit Co v. 
Northern Pac. Ry. Co., 52 P.2d 
325, 184 Wash 695. 

Notation, on waybills and bmw of 
irding 

Whether notation concerning con¬ 
dition of cattle transported by rail¬ 
road when received for shipment was 
on waybills and bills of lading when 
signed by shipper was held for jury 
—Arkansas Western Ry. Co v. Rob¬ 
son, 285 S.W. 372, 171 Ark. 698. 

Testimony held not nncontxadicted 

Where shipper’s witnesses testified 
that box was delivered in good con¬ 
dition to railroad, and railroad's wit¬ 
nesses unequivocally testified that 
boxes were not tampered with while 
m railroad’s possession, held, testi¬ 
mony for shipper was not “imcon- 
tradicted.”—^Zorub v. Missouri Pac 
R Co., 31 SW.2d 421. 182 Ark. 232. 

8L Ark—Arkansas Western Ry. Co 
V. Robson, 285 S.W. 372,* 171 Ark 
698 

Wash —W. E Roche Fruit Co v 
Northern Pac Ry. Co., 52 P2d 325. 
184 Wash 695. 

82. Ark.—St. Louis-San Framcisco 
Ry Co. V. McDonald, 299 S.W. 999, 
175 Ark. 630—Southern Grocery 
Co. V. Bush 196 S W. 136. 131 Ark. 
153. 

Ind.—Grand Trunk & Western R R 
V. Glinssti. 125 N.E 53, 71 IndApp. 
397. 

Mich—Oceana CaTimng Co. v Sling, 
161 N.W. 895, 195 Mich 628. 
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injury occurred while the property was in the pos¬ 
session and control of the earner, or after its lia¬ 
bility has terminated by delivery pursuant to the 
contract;*^ whether a reasonable time has been 
allowed the consignee for removal of the goods 
after completion of the transportation whether 


the goods were lost before or after the carrier 
had deposited them in its warehouse;^® the cause 
of loss or injury in general;®® negligence on the 
part of the carrier resulting in the loss of or in¬ 
jury to goods®*^ or resultmg in the loss of or injury 


Qi*—Cnpe V- Davis, 214 P- 343, 107 
Or. 142 

Tex_Jackson v. Seley-Cornfortli 

Grain Co, Civ.App.. 289 S W. 164. 

10 C J. p 391 note 27. 

83- Anz.—Southern Pac. R- Co. of 
Mexico V. Gonzalez, 61 P.2d 377. 
Ark—City Southern Ry. Co 
V H Rouw Co., 288 S.W. 901, 172 
Ark. 273—^Barrett v. St. Louis 
Southwestern Ry. Co, 235 SW. 
800, 151 Ark. 215. 

Iowa—Goad v Pennsylvania Ry. Co., 
175 M.W. 344, 187 Iowa 1025 
Me—Goldberg v. New York, N. H. & 
H. B. Co., 153 A. 812, 130 Me. 96. 
Neb—Leypoldt & Pennington Co v 
Davis. 199 N.W. 463, 112 Neb. 350 
N.T —Crittenden v. American Ry 
Express Co., 199 N.YS. 521. 205 
App Div. 228, affirmed 144 N E 899, 
238 N.Y. 578. 

Tex —Jackson v. Seley-Cornforth 
Gram Co., Civ.App., 289 S.W. 164 

84ta Ky.—Lewis v, Ijouisville, etc., R 
Co., 122 S.W. 184, 135 Ky. 361. 25 
LRJL.N S, 938, 21 Ann.Cas. 527. 

10 O.J. p 392 note 38. 

This may he a questioiL of law, a 
gnesUoii. of fact, ox a oaeatioii. of 
•mivod law aand fact 
‘Me.—Brown v. Railway Express 
Agency. 188 A. 716, 134 Me. 477. 
Bcpemdpvit on. oppoxtojiity afforded 
Reasonable time for owner to re¬ 
ceive goods delivered on dock by 
carrier is not a question of hours, 
but of opportunity afforded, which 
the jury should determine from the 
facts—Lagomarsino v. Pacific Alas¬ 
ka Nav. Co.. 170 P. 368, 100 Wash- 
105. 

8& Mfl-ss—Sessions v. Western R. 
Corp., 16 Gray 132. 

SSi IT S.—Southern Ry. Co. v. Pettit, 
Tenn., 257 P 663, 168 CCA. 613, 
certiorari denied 39 S Ct. 290, 249 
DS. 607, 63 LEd. 799—Southern 
Pac. Co. V. Stewart, Ariz., 233 P 
956, 147 CCA. 630. error dismissed 
38 S Ct- 130. 245 D.g. 359. 62 L Ed. 
345, rehearing granted 38 S.Ct 203, 
' 245 U.S 562. 62 I^Ed. 472, and re¬ 
versed on another ground 39 SCt. 
139. 248 US. 446, 63 L.Ed 350. 
Ark.—American Ry. Express Co v. 
Cole. 37 SW.2d 699, 183 Ark. 557 
—Missouri Pac. R. Co. v. Block, 
218 S.W 682, 142 Ark. 127, cer¬ 
tiorari denied 40 S.Ct. 586, 253 U S 
493. 64 LEd 1029. 

Pla—American Ry. £txp. Co. v Peg- 
enbush. 144 So. 320, 107 PIsl 145, 
Mo.—Hurley v. Illinois Cent. R. Co., 


282 SW. 97. 221 Mo App 478— 
Cudahy Packing Co v Atchison. 
T & S P Ry. Co.. 187 SW 149, 
193 Mo App 572 

Tex—St. Louis Southwestern Ry Co 
of Texas V Hill Bros, Civ.App, 
80 S W 2d 432—Galveston, H & S 
A. R. Co. V. Stovall, 3 Tex A Civ. 
Cas § 251. 

10 C J. p 391 note 29. 

Cause of fixe 

Tex—Gulf, C. & S F. Ry. Co v. Lip- 
shitz. Civ App, 29 S-W.2d 905, er¬ 
ror refused. 

Xnhexent nature of, ox defects In, 
goods 

Ala—^Louisville & N. R. Co. v. Al¬ 
legri, 109 So 881, 215 Ala. 148. 
Ill.—S. Valentine & Co v. Atphison, 
T. & S P Ry. Go.. 220 Ill App 188. 
Mo—Schreiher Milling & Gram Co. 
V. Chicago Great Western R. Co., 
App. 246 S.W. 647. 

Tex—Galveston, EL & S A Ry. Co, 
V. Licata, Com App., 280 S W. 540, 
reversing. Civ App, 269 SW. 821. 
Wash.—W. B. Roche Pruit Co. v. 
Northern Pac. Ry. Co., 52 P.2d 325, 
184 Wash. 695. 

ZTatuxe of awi-m*-!# 

Mich—Snyder v. King, 165 N W. 840. 
199 Mich. 345, 1 A,L.R 893. 

Sipping little before shipment 

In an action for the death of sev¬ 
eral cows while in transit, whether 
the loss of the cows was due to the 
cows being dipped in a solution of 
arsenic before being loaded m the 
cars held for the jury. 

S.C.—Smith V, Southern Ry. Co, 113 
SB. 465, 121 SC. 94 
Tex—^Texas & N O R- Co. v. Bast, 
Civ.App, 57 S.W.2d 175. 

Slight evidence sufficient 

In an action against a railroad 
for death of a stallion caused by 
failure to transport as expeditiously 
as required by a Kansas statute, 
slight evidence is sufficient to main¬ 
tain the shipper’s burden of proof as 
to the cause of death to make a 
case for the jury—Strother v At¬ 
chison, T & S. F. Ry. Co., Mo App., 
212 SW. 404. 

87. U.S—Chesapeake & O. Ry. Co 
V. J. Wix & Sons, C-CAVa., 87 P. 
2d 257—Alabama & V. Ry. Co v 
American Cotton Oil Co, Miss., 249 
P. 308. 161 C.C.A. 316. 

Ark—^Missouri Pac. R. Co. v. S. L 
Robmson & Co., 62 SW2d 965, 187 
Ark. 1163—Chicago, R. I & P. Ry 
Co. V. Greer, 58 S.W.2d 424, 187 
Ark. 101—Chicago, R. L & P. Ry 
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Co V. S L Robinson & Co, 298 
S.W. 873. 175 Ark 35—St Louis- 
San Francisco Ry Co v. Cole, 294 
SW 357, 174 Ark. 10—^Mellon v. 
Stem 287 SW. 382, 171 Ark 1092 
—^Missouri Pac. R Co. v Goodwin 
& Jean. 249 SW. 5. 158 Ark. 642 
—Chickasaw Cooperage Co. v. 
Yazoo & M V R Co.. 215 SW 
897. 141 Ark. 71—Chicago. R. I & 
P Ry Co. V. Burkholder & Tuggle, 
195 SW 1073, 129 Ark 316. 

Ga.—^Allen v. Southern Ry. Co., 126 
SB 722, 33 GaApp. 209. 

Idaho—Wood Livestock Co. v. Ore¬ 
gon Short Line R. Co, 298 P. 371, 
50 Idaho 524. 

Ky—Chesapeake & O R Co. v Cole¬ 
man EYuit Co, 294 S.W 463, 219 
Ky 794—^Julius Kessler & Co v- 
Southem Ry. Co. in Kentucky, 255 
S W. 535, 200 Ky. 713—^Merchants' 
Transfer Co v Kiser, 200 S W. 
454, 179 Ky 324, L.RA.1918C 658. 
Mass —South Deerfield Onion Stor¬ 
age Co V. New York, N. H & H. 

R. Co., Ill NB 367, 222 Mass. 
535. 

Miss—^Peld v. Columbus & G Ry 
Co, 121 So 272, 153 Miss 601— 
Chas W. Sheppard Cotton Co v 
New Orleans, M. & C. R. Co, 78 
So 193, 118 Miss. 464 
Mo.—Holloway Cotton & Grain Co 
V. Missouri Pac. R. Co., App., 77 

S. W 2d 189—^Hurley v Illinois 
Cent R Co. 282 S.W. 97, 221 Mo. 
App 478. 

N J —^Heller-Rickards, Inc, v Berla, 
132 A 482, 4 N.J Misc 284, affirmed 
134 A. 917, 103 N.J Law 196. 

N.Y—^Porter v Pennsylvania R. Co, 
231 N.YS. 432, 224 App Div. 440— 
Bobzein v. New York Cent R Co. 
176 NYS 407, 187 App.Div. 767. 
Ohio —Hmes v Dinovo, 14 Ohio App. 
119. 

Okl—Atchison, T & S. F. Ry. Co v. 
Eddie, 61 P 2d 681. 

Tex—^Texarkana & Ft. S Ry. Co v. 
Brass. Com App., 260 SW 828, af¬ 
firming, Civ.App, 245 S.W- 457, re¬ 
hearing overruled. Com.App.. 262 
SW 737. 

Vt.—Saliba v New York Cent. R Co., 
144 A 194, 101 Vt. 427—Porter 
Screen Mfg. Co. v. Central Vermont 
Ry. Co., 102 A. 44, 92 Vt. 1. 

Va—ChesapeaJte & O. Ry. Co 
Timber-Lake, Currie & Co. 137 S. 
B 507. 147 Va 304. 

10 C.J p 391 note 30 

PaUuxe to ice car properly 
Ark.—American Ry. Exp. Co. v. Cole, 
42 SW.2d 772, 184 Ark. 485—Mis- 



§ 258 CAMEIEES 13 C.J.S 

to live stodc;S8 failure of the carrier to perform its | common-law duty as to transportation and deliv- 


souri Pac- R Co v. Fine, 34 SW. 
2d 755, 183 Ark. 13. 

Cal —Crinella v. Northwestern Pac 
R Co., 259 P. 774, 85 CalApp. 
440. 

Ky.—Chesapeake & O R. Co. v Cole¬ 
man Fruit Co., 294 SW. 463. 219 
Ky. 794—^Illinois Cent. R. Co. v 
Heimerding-er, 291 S.W. 1027, 218 
Ky. 600. 

Mo—Aurora Fruit Growers* Ass'n v 
St Liouis-San Francisco Ry. Co., 
297 S.W. 410. 220 MoApp. 1316. 

Okl.—Kum V W. D. Wright Produce 
Co., 76 P.2d 1037. 

Xlood of side track lower than 
main line tracks was held not as 
matter of law an act of God, reliev¬ 
ing earner from liability for re¬ 
sulting loss.—St. Liouis-San Francis¬ 
co Ry. Co. V. Ozark White Lime Co, 
9 S.W.2d 17. 177 Ark. 1018. 

Rebuttal of presumption 

Whether presumption of negli¬ 
gence arismg on proof of loss or in¬ 
jury in transit was sufficiently re¬ 
butted was for the jury. 

U.S.—Alabama & V. Ry. Co. v. Amer¬ 
ican Cotton Oil Co., Miss., 249 F 
308, 161 aC.A. 316. 

Ga.—Western & A. R Co. v. Wal- 
drip, 89 S.E. 346, 18 Ga-App. 263. 

cause of injury held a 
question for jury, 

Ariz.—Southern Pac. R Co. of Mex¬ 
ico V Gonzalez, 61 P2d 377. 

Ga.—Allen v. Southern Ry. Co, 126 
S.B 722, 33 GaApp. 209. 

Me.—^Young v. Maine Cent. R Co, 
93 A. 48, 113 Me. 113. 

Wis—Congar v. Galena^ etc., R. Co, 
17 Wis. 477. 

88: Ala.—^Louisville & N. R Co. v. 
Benton Mercantile Co., 121 So. 716, 
219 Ala. 223—Nashville, C. & St 
L. Ry. V. Farrell & Braley, 70 So. 
986, 14 Ala.App 380. 

Ark.—St Louis-San Francisco Ry. 
Co. V. Chastain. 25 S.W.2d 28, 181 
Ark. 192—Arkansas Western Ry. 
Co. V. Rohson, 285 S.W. 372. 171 
Ark. 698. 

—^Ragsdale-Lawhon Mule & Horse 
Co. V. Davis. 119 S.E 428, 30 Ga. 
App. 752. 

Iowa.—Vander Beek v. Chicago & N- 
W. Ry. Co., 278 NW. 201—McCoy 

V. Wabash Ry. Co., 231 NW. 353, 
210 Iowa 1075—Vincent. Albin & 
Strahl V. Hmes, 200 N.W. 1, 198 
Iowa 1224—^Buck v. American Rail¬ 
way Express Co., 192 N.W. 277, 
195 Iowa 1024—Crozier v. D. S- 
Railroad Administration, 181 NW. 
695. 

Ky.—^Louisville & N R Co. v. Hunt¬ 
er. 214 S.W. 914, 185 Ky. 165. 
Mass.—Clapp v. American Express 
Co., 125 N.E.' 162, 234 Mass. 174. 
Mich.—Shier v. American Ry. Ex¬ 
press Co., 208 N.W. 746, 234 Mich. 


505—H. Ginsberg & Sons v. Wa.- 
bash R Co., 189 N.W. 1018. 219 
Mich 665, 28 ALR 518, affirmed 
Ginsberg v. Wabash R Co, 193 N. 

W. 286, 222 Mich 560—Snyder v. 
King. 165 li.W 840, 199 Mich. 345. 
1 AL.R S93. 

Miss.—^Bernstein v Tazoo & M. V. 

R Co, 72 So 132. Ill Miss. 697. 
Mo —Cole V. American Ry Express 
Co. 6S S.W.2d 736. 228 MoApp. 
78—^Jones v. St Louis-San Fran¬ 
cisco Ry. Co., 50 S.W2d 217, 226 
Mo.App. 1152—Shaffer v American 
Ry. Express Co, App, 282 S W. 
725—^Morrow v. Wabash Ry. Co.. 
276 SW. 1030, 220 MoApp. 518— 
Long V. American Ry Express Co., 
274 S.W. 906. 219 MoApp. 451— 
Morrow v. Wabash Ry. Co, 265 S. 
W. 851. 219 MoApp. 62—Moran v. 
Chicago, B. & Q. R Co*. App., 255 
SW. 331—^Johnson v. Wabash Ry. 
Co, App., 251 SW. 719—Stallings 
V. Missouri Pac. R Co., App., 251 

5 W. 143—Hartford Fire Ins. Co. 
V- Payne, App., 243 SW 357, cer¬ 
tiorari quashed ^tate ex rel. Hart- 
foid Fire Ins Co. v. Tnmble, 250 
S.W. 393, 298 Mo. 418—^Bynim v. 
Chicago & A R Co. App., 226 S.W. 
91—Schade v. Missouri Paa R Co., 
221 SW. 146, 204 Mo.App. 88— 
Berry v. Chicago & A R Co., App , 
208 S.W. 622—^Robinson v. Bush, 
200 SW. 757. 199 Mo.App. 184— 

j Bowles V- Qumey, O. & KL C R 
Co, App., 187 S.W. 131—Greemng 

V, Chicago & N. W. Ry. Co., App., 
183 SW. 1121. 

Neb.—Allender v. Chicago & N- W. 

Ry. Co., 230 NW. 102, 119 Neh. 

. 559—Peterson & Howe v. Davis, 

I 196 NW, 113, 111 Neb 265. 

N J.—^Pry v. American Ry. Express 
Co.. 142 A. 568, 6 N.JMisc. 720. 
Pa—^Witmer v. Pennsylvania R Co., 
30 PaDist 112. 

Tex.—^Hartford Fire Ins. Co. v. Gal¬ 
veston, BL & S. A Ry. Co., Com. 
App., 239 S.W. 919, reversing Gal¬ 
veston, H. & S. A Ry. Co. V, Hart¬ 
ford Fire Ins. Co., Civ App., 220 S. 

W. 781—^St Louis Southwestern 
Ry. Co, of Texas v. Hill Bros.. 
Civ.App,, 80 S W 2d 432—^Houston 
B. & W. T- Ry. Co v Southern 

• Pme Lumber Co., Civ App., 38 S 
W.2d 156—^Texas Mexican Ry. Co. 
V- Canales, Civ App., 299 S.W. 668 
—PaTiiij\Tidle & S. F Ry. Co v. 
Cowan, Civ App., 243 S.W. 912— 
Gulf. C. & S. F. Ry. Co. v Cle¬ 
ments, Civ App-, 203 S.W. 623— 
Worth & R G. Ry Co. v. Bryson 

6 Bums, Civ App, 195 SW. 1165— 
Paiibiiudle & S. F. Ry. Co. v Harp, 
Civ.App, 193 S.W. 438—Gulf. C. & 
S. F. Ry- Co. V. Green, Civ.App., 
176 S.W. 63. 

Utah.—Paradise Land & Live Stock 
Co. V. Davis, 207 P. 145, 60 Utah 
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189—Byram v. Payne, 201 P. 401, 
58 Utah 536. 18 AL.R 1110. 

Va—Chesapeake & O. Ry. Co. v Os- 
home. 153 SE 865, 154 Va 477. 
Wash—^Bennington v. Northern Pac. 

Ry Co. 192 P 1073, 113 Wash 1 
10 C J p 391 note 30. 

Failure to provide water, feed, and 
rest 

Ark.—St Louis-San Francisco Ry. 
Co. V. Chastain, 25 S.W.2d 28, 181 
Ark. 192. 

Ga—^Hogg V. Louisville & N R Co., 
127 S.B. 830. 33 GaApp. 773 
Iowa—^Brower v. Chicago, R I & p 
Ry. Co.. 252 N.W. 755. 218 Iowa 
317—^Bateham v. Chicago, M. & St 
P Ry. Co, 192 N.W- 818, 195 Iowa 
659. 

N-Y —Walrath v. American Ry. Ex¬ 
press Co., 216 N.Y.S. 545, 217 App. 
Div 83. 

Okl.—^Payne v. Parsons, 223 P. 618, 
97 OkL 168. 

Pa—Kamofsky Broa v. Delaware & 
Hudson Co., 117 A 783, 274 Pa 
272. 

Tex.—St Louis Southwestern R Co. 

V. Dolan, Civ.App., 77 SW. 415. 
Wyo.—Worland v. Davis, 223 P. 227, 
31 Wyo. 108. 

Dipping cattle 

Whether earner exercised ordinary 
care in dipping cattle was a ques¬ 
tion of fact for the jury.—Schaff v 
Hudgins, 225 P. 913, 98 OkL 219— 
Schaff V. Hudgins, 221 P. 90, 96 OkL 
173, certiorari denied 44 S-Ct 454, 
364 U.S 595. 68 L-Ed. 867—Missouri, 
K & T. Ry. Co. V. WillJ8m«50n, 180 
P. 961, 75 OkL 36. 

Outtie 

Where there was conflict in evi¬ 
dence as to whether guttie was cause 
of death of stallion while in trans¬ 
portation in railroad car, whether 
guttie was result of inherent weak¬ 
ness or propensity and whether gut¬ 
tie could result from external vio¬ 
lence for which earner would be lia¬ 
ble, court could not say as matter 
of law that evidence conclusively 
showed that death was due to in¬ 
herent weakness or propensity alone, 
and direct verdict for railroad — 
Vander Beek v. Chicago & N. W. Ry. 
Co., Iowa. 278 N.W. 201. 

nregligeuce of carzier or iahezeiat vl- 
cLousness of 

Iowa.—Vincent. Alhm & Strahl v. 
Hines, 200 NW. 1. 198 Iowa 1224. 

Negligemce ox previous diseased con¬ 
dition 

(1) In an action against an express 
company for mages for the death 
of a sow shipped in a crate, whether 
the death resulted from the defend¬ 
ant’s neglect or from a diseased con¬ 
dition which might have existed be¬ 
fore shipment was held, in view of 
the evidence^ for the Jury.—Alexan- 
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^ry.89 whether the histnimentalities for receiv- 
ing,*9® transporting,®! or iinloading®^ were sufficient; 
whether the carrier's negligence concurred with* an 


act of God in causing the injury;®® whether there 
was negligent or unreasonable delay causing dam¬ 
age to the goods®^ or live stock ;®5 what is the prop- 


fler V. American Ry- Express Co., 
193 NW. 560. 195 Iowa 1155. 

(2) In an action by tbe shipper 
asamst a carrier for death of a hog 
in shipment, where plaintiff's evi¬ 
dence tended to show that the death 
of the hog was caused by negligent 
transporting in a sealed car not 
propel ly ventilated, and defendant's 
evidence tended to show that the 
death was caused by a disease con¬ 
tracted by the hog before it was de¬ 
livered to the carrier, a refusal to 
give a general affirmative charge for 
defendant, and leaving the Question 
of the cause of the death of the hog 
to the jury, was proper.—^American 
Ry. Elxpress Co v. Eonnaway & 
lAmbeit. 92 So. 780. 207 Ala. 392. 
HegUgence pro'^inate causa of 
were held Questions for jury, 
in shipper's action against carriers 
for death of ^ttle due to negligent 
ffiilure to unload cattle already dead. 
—Houston E. & W. T. Ry. Co. v. 
Southern Pine Lumber Co., Tex-Civ. 
App. 6 S.W.2d 418. 

Gross negligence 

Whether conductor's refusal to 
stock on through tram as des¬ 
ignated constituted gross negligence 
rendering railroad liable for exem¬ 
plary damages was held a Question 
for jury—Gulf, C. & S. F. Ry Co. 
V Hamilton, Civ.App., 57 S.W 2d 309, 
appeal dismissed 89 S.W 2d 208, 126 
Tex 542. 

Rebuttal of presumption 

Where a shipper has made a prima 
facie case of negligence against the 
carrier by proving delivery of live 
stock to it m good condition and fail¬ 
ure of the carrier so to deliver it to 
consignee, testimony by the carrier's 
employees that the shipment was 
handled without negligence, even 
though not contradicted by testimony 
as to manner of handling, does not 
as a matter of law establish the ear¬ 
ner's freedom from negligence.— 
Ruebel Bros. v. American Express 
Co., 180 N.W. 658, 190 Iowa 600. 
B9- Mo—^Ensman v. Wabash Ry. 

Co. App.. 243 S.W. 237. 

90. N D.—Booke & Olson v. Pajme, 
184 N.W. 803. 48 N.D. 435. 

10 C J. p 392 note 34. 

01- Ala.—Davis v. Dawkins, 95 So. 
188, 209 Ala. 45. 

Mo.—^Rhodes v. Missouri Pac. R. Co, 
App, 234 S.W. 1026. 

N.C.—Hardison v. Norfolk Southern 
R Co.. 139 S.E. 439. 194 N.C. 791. 
Ohio —^Fean v. Alabama Great South¬ 
ern R. Co. 159 -NB. 487. 26 Ohio 
App. 96. 

10 C J. p 392 note 35. 

Befrigerathm 

Whether car furnished on plain- 
rcQuisition afforded standard 


refrigeration for service specified was 
question for jury on conflicting evi¬ 
dence —Central of Georgia Ry Co. 
V. Evans, 134 S.E. 122, 35 GraApp. 
438. 

Carrying fruit in ordi-na-^y box cars 
Question whether carrier was neg¬ 
ligent in carrying cherries in ordi¬ 
nary box cars durmg season when 
freezing weather was likely to oc¬ 
cur in region in which destmation 
of shipment lay held for jury,' espe¬ 
cially where shipper had agreed with 
earner, through its employee, that 
insulated cars should be used—^Nor¬ 
folk & W. Ry. Co. V. Keystone Pack¬ 
ing Co, 195 NE. 403, 49 Ohio App. 
136. 

Infected car 

Evidence held to present jury ques¬ 
tion whether car furnished by ear¬ 
ner was infected with cholera and 
whether hogs shipped contracted 
cholera therefrom.—St Louis & S 
F Ry. Co. V. Slade, 291 P. 107. 144 
Okl 216. 

Defective car or vicious propensities 
of 

In an action against a railroad for 
injuries to horses sustained when 
they became prostrate because of 
legs protruding out of door, and were 
injured by other horses m same ship¬ 
ment, question whether injunes were 
caused by a defective door of the 
car, as claimed by shipper, or by 
the vicious propensities of the hors¬ 
es, as claimed by the railroad, held 
for jury —^Moran v, Chicago, B. & 
Q. R. Co.. Mo.App, 255 S.W. 331. 

Condition, of spark arrester 

In action for damages by fire fiom 
engine sparks, which set fire to a 
live stock car, where there was tes¬ 
timony that the spark arrester was 
defective, testimony of engineer that 
it was in good condition on the day 
after the fire made a jury question 
whether it was m good condition 
the night of the fire —Osborne v. 
Southern R Co., 96 SE. 34. 175 NC 
594. 

92. OkL—^Midland Valley R Co. v. 
Price, 260 P 26, 127 Okl. 106. 

Tex—Austin v Chicago, R. L & 6. 
Ry Co, Civ App, 18 S.W 2d 733. 

93. Mo—^Ford v. Wabash Ry. Co.. 
300 S W 769, 318 Mo. 723, revers¬ 
ing, App., 266 SW 1032. 

94. Cal.—Crmella v. Northwestern 
Pac. R. Co, 259 P 774, 85 CaJ App. 
440. 

Fla.—Atlantic Coast Line R. Co. v. 

Mach. 109 So 457, 92 Fla 442. 
Ga—Saunders Bros. v. Payne, 116 
S.E 349, 29 Ga.App. 615. 

Iowa.—^Bromberg v. Chicago, R. I 
& P. Ry Co., 190 NW. 955. 194 
Iowa 1337. 


Mich—Bernstein v. Illinois Cent. R- 
Co.. 208 N.W. 679. 234 Mich. 614. 
Miss.—^Bew V Davis, 105 So. 760, 140 
Miss. 360 

Mo—^Mount Arbor Nurseries v. New 
York. C. & St L. R. Co., 273 S.W- 
410, 217 Mo.App. 31- 
NY—Aristo Hosieiy Co. v. Atlantic 
Coast Line R Co, 218 N Y S. 287, 
128 Misc. 23S. 

N C —^Talley & Baugham v. Atlantic 
Coast Line R. Co.. 152 S E. 390, 198 
NC 492. 

SC—Sanders v. Charleston & W. C. 
Ry. Co., 149 SE 109, 151 SC 362 
—Sanders v Charleston & W C. 
Ry Co. 145 S E 400. 147 S C. 487— 
Allen V. Davis, 118 S.E. 614. 125 S. 
C. 256. 

Vt—^Saliba v. New York Cent. R. Co., 
144 A 194. 101 Vt 427. 

Delay as prov^-mite cause of d»‘m9ge 

(1) Whether delay due to “tie-up” 
when tram crew had worked maxi¬ 
mum time under statute was proxi¬ 
mate cause of damage to shipment 
was held a question for jury.—Sali- 
ba V. New York Cent R. Co., 144 A 
194, 101 Vt 427. 

(2) Under the evidence, whether 
the carrier's negligent delay in ship¬ 
ment of apples was proximate cause 
of freezing of shipment was held a 
question for jury.—^Bernstein v. Illi¬ 
nois Cent. R. Co., 208 N.W. 679, 234 
Mich. 614. 

Whether carrier furnished adequate 
facilities for ordinary conditions was 
question for jury in action for delay 
m delivering perishable goods—^Free 
Bros. Co. V Baltimore & O. R. Co., 
146 A 98, 296 Pa 441. 

Excuse for delay 

Evidence of notice that conges¬ 
tion existed in produce yards and 
that plaintiff nevertheless insisted on 
having perishable goods forwarded 
makes issue for jury as to whether 
earner’s delay is excused —^Free 
Bros. Co V. Baltimore & O. R. Co. 
146 A 98, 296 Pa. 441 

Concurrence of negligence and act of 
Ch>d 

Where the carrier, on receipt of a 
shipment of potatoes in December, 
agreed to deliver them immediately 
to connecting carriers, but failed to 
do so for nearly a week, and the 
potatoes were damaged by freezing, 
the question whether the earner's 
negligent failure to make immediate 
delivery of the shipment as agreed, 
concurred with the act of God, so as 
to make it liable was held to be a 
question for the jury.—Merchants' & 
Miners' Transp Co. v. L. J Upton & 
Co., 103 SE. 616, 127 Va. 406. 

95. Ark—Bush v. Curry, 199 S.W. 
376, 131 Ark. 237. 
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er place for delivery where a shipment is billed to a 
point which is not on a railroad but near it;^® 
whether there was a deviation without reasonable 
necessity,®^ whether the shipper has been guilty of 
such acts or negligence as will relieve the carrier 
from liability,^® and whether the earner had knowl¬ 


edge thereofwhether the loss or injury was due 
to the negligence of the carrier or to the act or 
negligence of the shipper^ or of his caretaker ac¬ 
companying a shipment of live stock the exist¬ 
ence, reasonableness, and effect of a provision lim¬ 
iting the carrier’s liability^ and whether the hm- 


lowa.—Crozier v TJ. S Railroad Ad¬ 
ministration, ISl NW. 695. 

Mich—^BL Ginsberg & Sons v Wa¬ 
bash R. Co., 1S9 NW. 1018. 219 
Mich. 665, 28 A Li.R 518, affirmed 
Ginsberg v. Wabash R. Co, 193 N. j 
W. 286. 222 Mich 560. 

Mo—Crow V. Bush, App., 200 SW. 
762—T^Robinson v. Bush, 200 S.W. 
757, 199 Mo App. 184. 

Tex—Kansas City, M. & O. Ry. Co. 
V. Cauble, Civ.App., 286 S W. 478. 

96- Ala.—liouisville, etc, R. Co. v. 
Bemheim, 21 So 405, 113 Ala 489. 

97- Conn—Crosby v Fitch, 12 Conn. 
410, 31 Aun.T). 745. 

N.Y —^Brown v. Betts, 9 Cow. 208. 

98- Iowa.—McCoy v. Wabash Ry. 
Co, 231 N.W. 353. 210 Iowa 1075. 

Ky.—Director General of Railroads 
V. A. C. SchufC & Co.. 237 S.W, 
410, 193 Ky. 737. 

Mich.—Shier v. American Ry. Ex¬ 
press Co., 208 N.W. 746. 234 Mich. 
505. 

Mo—^Missouri Cobalt Co. v. Missouri 
Pac. R Co., App. 255 S.W. 970. 
N.D.—^Booke & Olson v. Paynes, 184 
NW. 803, 48 N.D. 435. 

Tex—panhandle & S. P. Ry. Co. v 
Cowan, Civ App., 243 S W. 912— 
Chicago, R. 1. & G. Ry. Co. v. 
Pavillard, CivA.pp., 187 S.W. 998. 
10 C.J p 392 note 33. 

Xmpzoper loading or pacUag 
Iowa.—^McCoy v Wahash Ry. Co., 
231 NW. 353, 210 Iowa 1075. 

B^y.—^Pollack v. Southern Ry. Co. in 
Kentucky, 295 S.W. 150, 220 Ky. 
302. 

NC—Coburn v. American Ry. Ex¬ 
press Co. 108 S.E. 375, 182 Na 
762. 

Ohio —St. liOuis-San Francisco Ry. 
Co. V. Glow Electric Co., 172 N.E. 
425, 35 Ohio App. 291. 

Tex.—Texas & N. O. R. Co, v- Bms- 
wanger & Co. of Texas, Civ App., 
41 S.W.2d 256—Panhandle & S, F- 
Ry. Co. V. Sanderson, Civ App., 218 
S.W. 540, HT«sTmssed for want of 
jurisdiction. 

Xmpzoper bidding 

In action for mjuries to cattle in 
shipment, testimony of plamtifTs 
agent that cars were not properly 
bedded, and that he knew that cat¬ 
tle could not properly he shipped m 
unbedded cars for long distances, 
did not show contributory negligence 
as a matter of law, m the absence 
of evidence as to the distance the 
cattle were shipped —^Beaumont, S. 
D & W. By Co. V. Milby, Tex.Civ. 
App., 204 S.W. 444. 


urisdiTection. of shipment 
Ark—Mellon v Stem, 287 S.W 382, 
171 Ark. 1092. 

Delay in nnloa^^ng 
Ill.—House V. Wheelock, 254 DLApp 
149 

Hegligence of shipper accompany- 
ingr shipmmit of horses m failing to 
inspect them m transit, was held 
properly submitted to jury.—Shier 
V American Ry. Express Co., 208 
NW. 746. 234 Mich 505 
Shipper’s nonperforms-nc^ of mle of 
carrier 

Rule of carrier that heater in cars 
to protect goods must be securely 
fastened and braced is not such term 
of contract that nonperformance by 
shipper relieves carrier of liability, 
or charges shipper with contributory 
negligence, as matter of law.—S. G. 
Palmer Co. v. Hlmois Cent. R. Co, 
204 N.W. 566, 164 Minn 68. 

99- Iowa.—Wiersma v. Chicago & 
N. W. Ry. Co, 238 N.W. 579, 213 
Iowa 223. 

Knowledge of improper tolling 

In action for damages on account 
of transportation of horses loaded 
by shipper after dark, whether car¬ 
rier's agent knew or might have 
known of overloadmg was held a 
jury question.—Wiersma v. Chicago 
& N. W. Ry. Co, 238 N.W. 579, 213 
Iowa 223. 

1- Iowa.—McCoy v. Wabash By. Co, 
231 N.W. 353, 210 Iowa 1075 
Tex.—^Texas & N. O. R. Co. v. East, 
CivA^pp., 57 S.W.2d 175. 

IDiloadfng goods 

(1) In action for damages to ship¬ 
ment of steel girders, whether crane 
operator whose negligence caused 
damage to girders was m employ 
of railroad or consignee was held a 
question for jury, notwithstanding 
consignee paid costs of a crane fox 
unloading the girders and operation 
of crane —^Indenmity Ins. Co. of 
North America v. Atchison, T. & S. 
F- By. Co, C-CAAriz., 85 F.2d 438, 
rehearing denied 85 F.2d 1006. 

(2) TanfE rule requirmg consignee 
to unload from cars freight received 
by earners earned at carload rat- 
mgs held not to compel inference 
that unloading of interstate ship¬ 
ment of girders was performed by 
consignee, rather than railroajd. 
where transportation of girders from 
destmation to pomt of unloading was 
not under tanffis, but on a new and 
entirely separate and unusual com¬ 
pensation for special and mtneate 
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services.—^Indemnity Ins. Co of 
North America v. Atchison, T & S. 
F. Ry Co , supra 

2. Iowa.—Vincent, Alhin & Strahl 
V. Hines, 200 NW. 1, 198 Iowa 
1224 

3- ITS—Galveston, H. & S A Ry. 
Co. V Hall, C C-ATex., 70 F 2d 
608 

Conn.—^Humphrey-Comell Co v. 

Hines, 115 A 561. 97 Conn. 21, 
lA.—^Lawes v. New Orleans Transfer 
Co, 123 So. 144, 11 T-a App. 170. 
Minn.—O'Connor v. Great Northern 
R Co, 136 NW. 743. 118 Minn 
223—Ostrott v. Northern Pac. R. 
Co.. 127 N.W 177, 111 Minn. 504. 
Okl.—Chicago, R. L & P, Ry Co. v, 
Great Western Oil Co., 250 P- 776, 
120 Okl. 150. 

Pa.—Atlantic Refimng Co v Penn¬ 
sylvania R. Co., 113 A 570, 270 
Pa. 415. 

S C —^Poliakoff V. American Ry. Ex¬ 
press Co, 105 S.E. 745, 115 Sa 
350 

10 C.J. p 390 note 25. 

Assent of shipper to limitation 

Whether restrictions on earner's 
liability for loss of property are un¬ 
derstood and assented to by the shii»- 
per IS a question of fact. 

IlL—Dwyer v. American Rmlway Ex¬ 
press Co., 280 HI App. 11. 

La.—^Lawes v. New Orleans Transfer 
Co., 123 So. 144, 11 La App. 170. 
Mich.—^Michigan Cent. R Co. v. Hale, 
6 Mich. 243. 

N.J.—Cohen v. tJ. S. Express Co., 79 
A 1053, 81 N.JLaw 355—Hayes 
V. Adam*? Express Co., 65 A 1044, 
74 N.JLaw 537. 

10 C.J. p 145 note 15, p 390 note 25 
Cbl. 

T.imitaUon of amoimt of liability 

(1) "Where a shipper's agent, not 
knowing the value of the goods ship¬ 
ped, on suggestion of the earner's 
agent, arbitrarily fixed a sum far 
below the true valu^ and the rate 
was based on such fixed" value, the 
arrangement could not as matter of 
law be held a bona fide effort to fix 
the value, so as to limit recovery 
to the amount agreed on.—Bailey v- 
Amencan Ry Express Co, 108 S.E. 
303, 27 GaApp 364, affirmed Ameri¬ 
can Ry. Express Co v. Bailey, 113 
S E 551, 154 Ga. 9*6. 

(2) In shipi>er's action for lost 
goods, whether valuation limiting 
carrier's liability appeared on ship¬ 
ping order when signed by shipper 
was held for jury.—Anderson v. At- 
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itation has been waived;^ whether a stiptdation in 
the contract of shipment hmiting the time within 
which notice of a claim for damag^es was reason¬ 
able whether such notice was given m accordance 
with the requirements of the contract;® whether 
the limitation was waived by the carrier what is 
a reasonable time for delivery of the property with¬ 
in a provision reqmring notice of the claim to be 
given within a specified time after the lapse of a 


reasonable time for delivery;® whether there was 
negligence on the part of the carrier obviating the 
necessity of giving timely notice, within the Cum¬ 
mins amendment permitting recovery for loss due 
to negligence, although no claim is filed;® whether 
the company is liable as a earner or as a ware¬ 
houseman;^® the nature and extent of the damages 
resultmg from the loss or injury and whether 
plaintiff has used proper efforts to reduce the dam- 


lantic Coast Liine IL Co., 161 SB. 
523, 163 S.C. 350. 

j.i’mitvt'on. of time for ‘b ring l ii g suit 

(1) Reasonableness jof, and compli¬ 
ance with, limitation.—^Jackson v. 
SCaiick. 126 NB. 851, 189 Ind. 262. 

<2) Under a provision of the uni¬ 
form bill of lading requiring sufts to 
be brought withm two years and one 
day after a reasonable time for de¬ 
livery bfl-s elapsed, ascertaiTiment of 
what was a reasonable time for de¬ 
livery was a question of fact for the 
jury, or for the court m a case 
tried by the court. 

Conn —^Humphrey-Comell Co. v- 

Hines. 115 A. 561. 97 Conn. 21. 
OW.—Chicago, R. I. & P. Ry. Co. v. 

Great Western Oil Co., 250 P- 776, 

120 OkL 150. 

Jklinitatioii. of liability to that of 
warohoiuemv'n 

In action against a railroad comr* 
pany to recover for a carload of tin 
plate destroyed by fire while await¬ 
ing transfer to steamer at a port 
of export, defended on ground that, 
hy givmg notice of arrival to the 
steamship company, which was to 
export the goods, and to which the 
carrier had been directed to deliver 
the goods, the carrier had reduced 
its liability to that of warehouse¬ 
man, it was held, under the evidence, 
that, whether the steamship com¬ 
pany was the authorized agent of the 
party "entitled to receive” the goods, 
to whom it was proper to give such 
notice of amval, was for the jury. 
—Baltimore & O. R. Co. v- Jones 
A Laughlin Steel Co., 114 A. 730, 
138 Md. 604. 

GonstmetLon. and effect of liviitatloii 

Where goods loaded in car on ship¬ 
per's private sidmg were destroyed 
by fire after the earner had moved 
It by its switch engme from the 
place of loadmg to another switch 
withm the shipper's plant, it was a 
question for the jury whether the 
car had been attached to a train 
within a provision of the hill of lad¬ 
ing exemptmg the carrier from lia¬ 
bility until such goods were so at¬ 
tached, the deflmtion of tram as a 
continuous or connected line of cars 
on a railroad, adopted m the con¬ 
struction of other statutes, being of 
little assistance in construing that 
provision.—Atlantic Refining Co. v. 


Pennsylvania R Co., 113 A. 570, 270 

Pa. 415. 

4w NY —Rathbone v. New York 
Cent, etc, R. Co., 35 NE. 418. 140 
NY. 48. 

5- Tex—Western Union Telegraph 
Co. V. Cates, Civ.App-, 282 S W. 
661, reversed on another ground, 
ComApp, 291 SW. 193. 

e~ Miss—Pickle V Receivers of St 
liOuis & S. F. R. Co., 75 So. 448, 
115 Miss. 322. 

10 C J. p 392 note 36. 

7. Ga—J. N. MitcheU & Co. v At¬ 
lantic Coast Lme R. Co, 129 S.E 
901, 34 GaApp. 437—^American Ry 
Express Co. v. J. T Bothwell Gro¬ 
cery Co., 104 SE. 644, 25 GaApp. 
728. 

10 C.J. p 392 note 37. 

8. Ga. —American Ry. Express Co. v. 
Miller Mfg, 112 SE. 653, 28 Ga 
App. 622—American Ry. Express 
Co. V Roberts, 111 S E. 744, 28 Ga. 
App. 510—American Ry. Express 
Co. V. J. T. Bothwell Grocery Co, 
104 SE. 644. 25 GaApp. 728. 

N-Y—Herring Bros v. American By- 
Express Co . 192 N Y S 871. 

Pa.—He Angelis v. American Ry, Ex¬ 
press Co., 2 Pa.Dist. & Co. 493. 

9- US —Chesapeake & O. Ry. Co. v. 
A P- Thompson Mfg. Co., 46 S 
Ct. 318, 270 US 416, 70 L.Ed. 654, 
reversing A. P. Thompson Mfg. Co 
V. Chesapeake & O Ry. Co, 123 S j 
B. 421, 95 W.Va. 670. 

IOl Colo—Henver, etc, R. Co. v. Pe¬ 
terson, 69 P, 578, 30 Colo. 77, 97 
Am SR. 76. 

N.Y.—Laporte v. Wells, 48 N.YS 
292, 23 App.Hiv. 267. 

11- Ala.—American Ry. Express Co 
V. Judd, 104 So 418, 213 Ala. 242. 

Ark.—Mellon v Stem, 287 SW. 3S2, 
171 Ark. 1092. 

Ga—J. H. Walker Co. v. Atlantic 
Coast Line R. Co, 143 S.E 782, 38 
GaApp. 284. 

HI —^Transformer Corporation of 

America v. HinchclifiC, 279 IlLApp 
152. 

Iowa.—Mackin v. Minneapolis & St. 
L. R Co., 157 N.W. 729, 176 Iowa 
150. 

Mich.—Perkett v. Manistee & N E. 
R. Co. 173 NW. 359, 207 Mich. 32. 

Mo.—Gillette v. St Louis-San Fran¬ 
cisco Ry. Co, App , 24 S.W 2d 1050. 

Neb.—Nyc-Schneider-Fowler Co. v.J 
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Chicago & N. W. Ry. Co., 182 N. 
W 967, 106 Neb. 146. 

Ohio—American Ry. Express Co. v. 
Bender, 152 N.E. 197, 20 Ohio App. 
436. 

Pa.—Jakway v. Ldbiigh Valley R Co., 
98 Pa.Super. 300. 

S H —Sheehan v. Mmneapolis & St. 
L. R Co., 193 NW. 597, 46 S.H. 
429. 

Tex.—Havis v Wylie & Jackson, 
ComApp., 256 S.W. 256, affirmmg, 
Civ.App., 241 SW. 1114—Gulf. C. & 
S- F Ry. Co. V- Hmes, Com.App, 
250 SW. 1013, affirming, Civ.App., 
239 S.W. 244^Houston B. & W. 
T Ry. Co. V. Southern Pine Lum¬ 
ber Co., Civ App., 6 S.W.2d 418— 
Coulter V. Gulf, C. & S. F. Ry. 
Co . Civ App, 248 S W, 788—^Fort 
Worth & H. C Ry Co. v. Harle, 
Civ App, 240 S-W- 1004, error re¬ 
fused. 

Utah.^—Wilson v. Hines, 196 P. 1007, 
58 Utah 38. 

Va—Chesapeake & O Ry. Co v. Os¬ 
borne, 153 SE. 865. 154 Va. 477. 

Value of property 

(1) Generally. 

Ala.—Kates Transfer & Warehouse 
Co. V. Klassen, 59 So 355, 6 Ala. 
App. 301- 

Ky.—^Louisville & N. R Co v. Hens¬ 
ley, 35 SW,2d 279, 237 Ky. 224. 
Mo.—^Taylor v. St Louis & H R Co , 
App-, 256 S.W. 499. 

Pa.—^Resnick & Cohen v. Firth, 73 
Pa Super. 604. 

Tex.—Sug^arland Ry. Co. v. Hew 
Bros, Civ.App, 212 S.W. 190. 

Wis—^Thomson v. Chicago, M. & St. 
P. Ry. Co, 217 N.W. 927, 195 Wis. 
78. 

Wyo—Sbikany v. Salt Creek Transp. 
Co, 45 P2d 645, 48 Wyo. 190. 

(2) In a shipper's action for dam¬ 
ages for sheep killed durmg trans¬ 
portation by drinking poisonous wa¬ 
ter, the value of the sheep held suf¬ 
ficiently proved, as against motion 
for a nonsuit, although testimony 
of value at an mtermediate pomt 

I merely, and not at destination, was 
given —Byram v. Payne, 201 P. 401, 
58 Utah 536, 18 A L.R 1110—Hee v. 
San Pedro, L. A. & S. L. R Co., 
167 P. 246, 50 Utah 167. 

(3> Market value. 

Ark.—Arkansas Western Ry. Co. v. 
Robson, 285 S.W. 372. 171 Ark. 
€98. 
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ages.12 Cases involving other issues which were 
held, under the evidence, to be for the jury to de¬ 
termine are set out in the notes. 

c. Particular Questions of Law 

Where the evidence as to delivery of the property 
to the carrier, the carrier’s negligence, the shipper’s con¬ 
tributory negligence, and as to other issues affecting 
the carrier’s liability for loss or injury, is undisputed, 
and but one conclusion can reasonably be drawn there¬ 
from, the determination of the issue is a matter of law 
for the court. 

Where the facts are undisputed or susceptible 


of but one conclusion, it is for the court to de¬ 
termine whether a contract of transportation was 
entered into between the shipper and carrier ,14 
whether the property was delivered to and accepted 
by the carrier,!^ and the identity and value of the 
property whether the carrier was bound to 
know the character of the contents of packages in¬ 
trusted to it;i7 the condition of the property upon 
arrival at the point of destination its delivery to 
the consignee whether the carrier was negligent 
generally, and whether such negligence caused 
the loss or injury;-® whether there was negligent 


Cal.—Crinella v. Northwestern Pac. 
R. Co, 259 P. 774, 85 Cal App 440. | 

(4) Where the evidence leaves it 
doubtful whether there was no mar¬ 
ket value of cattle at the place of 
delivery, the question becomes one 
for the jury.—^Lancaster v. Tudor, 
Tex Civ App., 222 SW. 990. 

(5) Depreciation in market value 
—^Hines V. Davis, Tex-Civ.App., 225 
SW. 862. 

Expenses 

Whether shippers* expenses, in re- 
shippins: dflmaced grain from point 
of destination to another city to be 
cleaned and prepared for market, 
were necessary and reasonable, was 
held to he a question for jury.—Pan¬ 
handle & S. P. R. Co. V. Shell, Tex- 
Civ.App, 265 SW. 758. 

Evidence held not u-ndisputed 

The question of amount of damage 
from crippling- cattle in a live stock 
shipment cannot be taken from the 
jury, on the theory of undisputed 
testimony, because of an expert’s 
estimate, what should go to the jury 
with all the other evidence tending 
to show the condition and value of 
the cattle—^Bush v. Altschul, 193 S. 
W. 280, 128 Ark. 103. 

12- Ill.—Wabash R. Co. v. Campbell, 
76 NE. 346, 219 Ill. 312, 3 XiRA., 
N.S., 1092. 

13L Confiscation of property 

Whether a shipment of chickens 
m possession of a carrier, which was 
caught in a flood, was conflscated hy 
military authorities, martial law be¬ 
ing declared in the district, so as to 
free the earner from responsibility, 
was held under the evidence for the 
jury.—Chicago & E. I R Co. v. Col¬ 
lins Produce Co, Ill-, 235 I*. 857, 149 
CCA- 169, affirmed 39 S.Ct. lS9, 249 
TJ.S. 186, 63 L Ed 552. 

Offer to pay freight charges 

In an action for the value of 
freight lost in transit, where the car¬ 
rier charged that the shipper failed 
to pay the freight charges, there 
having been a conflict of testimony 
as to the shipper’s offer to pay the 
freight, the question was for the 
jury—Clark v Baltimore & O. Ry. i 
Co., 79 Pa.Super. 159. | 


TV-aarona-'Mene**** of shipper’s instruc¬ 
tions to carrier 

Whether a particular request or 
instruction of the shipper is reason¬ 
able or unreasonable is a question 
for the jury.—Keat v. Chicago, etc., 
R Co., 154 N-W. 220. 98 Neb. 641. 
l-t N.C.—^Bryan v. Louisville & N 
R. Co, 93 S.E. 750, 174 N.C. 177. 
15 l Okl.—St- tiOuis-San Francisco 
Ry. Co. V. Slade, 293 P. 547, 146 
OkL 173. 

16. Ark—Suckle v. Missouri Pac. R. 
Co, 241 S.W. 368, 154 Ark. 16«. 

Erroneous sulniLission to jury 

In an action against a railroad for 
the value of goods lost or destroyed 
m transit, the undisputed testimony 
of plaintiff’s clerk, who did most of 
the packing preparatory to shipment, 
that the invoices contamed m a book, 
m which an itemized statement of 
each article packed and the value 
thereof was entered, were carefully 
and correctly made, and that the 
goods specified as being in each box 
were placed therem by him or under 
his supervision and were contamed 
therein when shipped, constituted 
such defimte proof of the contents 
of the boxes and value of the goods 
therem as rendered the submission 
of such questions to the jury re¬ 
versible error—Suckle v. Missouri 
Pac. R Co., 241 SW. 368, 154 Ark 
168. 

17. N.T.—^Berley v. Newton, 10 
How.Pr. 490 

18L Ala.—Atlantic Coast Line R. Co. 
V Enterprise Oil Co, 101 So. 605, 
211' Ala. 676. 

19- Or.—Gripe v. Davis, 214 P. 343, 
107 Or. 142. 

Where the evidence is plain, blear, 
and Ti-ndisputed, showing that person¬ 
al property was received, transport¬ 
ed. and put mto the possession of, 
and under the dominion of, consignee 
at the point of destination, it is 
proper for the court to instruct the 
jury as matter of law that delivery 
had been made by the earner.—Cnpe 
V. Davis, 214 P. 343. 107 Or. 142. 

2a TJ S .—^Lehigh Valley R. Co v. 
State of Russia, C.C.AN.Y, 21 F. 
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2d 396, certiorari denied 48 S Ct. 
159, 275 U.S. 571. 72 L.Ed. 432. 
Ala—Southern Ry. Co. v. Scottsboro 
Wholesale Co., 119 So. 241, 22 Ala. 
App 636, certiorari denied 119 So. 
242. 218 Ala. 511. 

Ark.—^Railway Express Agency v. H. 
Rouw Co., 45 S.W2d 515, 184 Ark. 
1194. 

Cal—Brounton v. Southern Pac. Co., 
83 P. 265, 2 Cal App. 173. 

Idaho—Cooper v. Oregon Short Line 
R Co.. 262 P. 873, 45 Idaho 313. 
Mich—Perkett v. Manistee & N. E. 

R. Co. 157 N.W. 388, 191 Mich. 106. 
Mo.—Aurora Fruit Growers' Ass'n v. 
St. Louis-San Francisco Ry. Co., 
297 S.W 440, 220 Mo App. 1316. 
Ohio—^Louisville & N. R Co v. Ri¬ 
ley. 160 N.E. 730, 27 Ohio App. 188. 
SC—Sweeney v Southern Ry Co, 
163 SB. 838, 165 SC. 380. 

Tex.—^Fentiman v. Atchison, T. & S. 
F R Co., 98 S.W. 939. 44 Tex Civ 
App. 455. 

ProiriTnate causo 

Evidence that alleged rough hand¬ 
ling of tram caused congestion of 
lungs which killed hogs in plaintiff's 
shipment was held msufficient to 
warrant submission to the jury on 
the question of negligence as the 
proximate cause of the loss.—Wie- 
derin v. Chicago & N. W. Ry. Co., 237 
NW 344, 212 Iowa 1103. 

Testimony of caretaker accom- 
paoiying cattle that at one station 
the tram was cut in two, and one 
part was switched out of his sight, 
was held msufficient to warrant sub¬ 
mission of the carrier’s negligence in 
handlmg the tram, such caretaker 
also having testified that when the 
tram is m motion the cattle will 
stand and nde, and when not in mo¬ 
tion will fight, lie down, and be 
trampled upon.—Galveston, H. & S. 
A. Ry. Co. V. Crowley, Tex Civ App., 
214 S.W. 72L 

Eirection of verdict required 

(1) Motion for directed verdict 
should be granted, where plaintiff 
shows nothing to establish his claim 
of earner’s negligence.—Cooper v. 
Oregon Short Line R Co., 262 P. 873, 
45 Idaho 313. 

(2) Where the evidence showed 
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or unreasonable delay in transportation and deliv- 
ery;2i whether the consignee was guilty of con- 
tnbutory negligence whether the shipper’s in¬ 
structions to the earner were violated what is a 
reasonable time for removal of shipment from car¬ 
rier’s premises and the extent of the damages 

sustained.25 

Limitation of liability. Where the facts are un¬ 
disputed or but one conclusion can be drawn there¬ 


from, the liability of the carrier under a limitation 
clause in the contract,^® includmg the reasonable¬ 
ness of the limitation,27 and the reasonableness of 
the time for delivery under a contract requiring 
claims for loss to be made within a designated time 
after the lapse of a reasonable time for delivery,^* 
are questions of law for the court; and in some 
cases it has been held, without discussion of the 
evidence, that the reasonableness of a limitation 
of liability is for the court.^® 


that perishable goods were injured 
solely because of improper ventila¬ 
tion while awaiting unloadmg, and 
the contract provided that the ven¬ 
tilation should be taken care of by 
the shipper's messenger, refusal to 
direct a verdict for defendant carrier 
was error —^Ijouisville & N R Co. v. 
Riley. 160 N.E. 730. 27 Ohio App 188. 
Demiirref to evidence properly siis« 
taii^ed 

(1) Demurrer to evidence was 
properly sustained, where shipper, 
having elected to stand upon specific 
grounds of carrier's negligence, fail¬ 
ed to prove case as alleged—^Inzeril- 
lo V. Chicago, £. & Q R Co., 35 S. 
W.2d 44. 225 Mo.App 1213. 

(2) Order overrulmg defendant's 
demurrer to evidence m action 
against carrier for goods alleged de¬ 
stroyed by fire erroneous, where 
plamtift’s evidence wholly fails to 
prove any act of negligence or fact 
from which inference of defendant's 
negligence can be reasonably drawn 
—Davis V. Rivers, 229 P. 571, 103 
Okl 198. 

21. Minn.—^McNeill & Scott Co. v. 

Great Northern R. Co, 194 NW. 

614, 156 Minn 120. 

Wis—Johnston v Chicago & N. W. 

Ry. Co, 246 N.W. 336, 210 Wis. 

227. 

Seasonable time 

Although generally what is a rea¬ 
sonable time for transportation and 
the reasonableness and sufficiency of 
excuse for delay are for the jury, 
yet, where the evidence is uncon¬ 
troverted, the question may be treat¬ 
ed as one of law.—^Punty Ice Cream 
& Dairy Co v. Adams Express Co., 
187 NW. 296, 217 Mich. 593. 

22b U S.—Lehigh Valley R. Co. v. 

State of Russia, C.C.AN.T., 21 P. 

2d 396, certiorari denied 48 S.Ct. 

159, 275 US 571, 72 LEd. 432. 
Tacts not xa-i«ring issue 

Where consignee has no duty to 
watch explosives in earner’s care, 
fact that detectives hired. by con¬ 
signee .failed to prevent explosion 
cannot raise contnbutoiy negligence 
issue—Lehigh Valley R. Co v State 
of Russia, CCA-N.Y., 21 P2d 396, 
certiorari denied 48 S Ct. 159, 275 U. 
S. 571, 72 L.Ed. 432. 

23. Ky.—Gus Datillo Pruit Co. v. 
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Illinois Cent R. Go., 299 S.W 1089, 

222 Ky. 41. 

SML Ala.—American Ry Express Co. 

V Judd, 104 So 418, 213 Ala 242. 

25. Mich—^Perkett v. Mamstee & N. 

E. R. Co, 157 NW. 388, 191 Mich. 

106 

S.C—Smith V. Southern Ry. Co., 113 

S E. 465. 121 S C. 94. 

Ouess or vague estimate 

(1) In action agamst railroad for 
damages to live stock, an item of 
damages pertaining to a horse with 
an injured knee, the evidence relied 
on by plaintifC m support of such 
item being a mere guess, was prop¬ 
erly withdrawn by the court as not 
having sufficient support in evidence. 
—Cogley V. Chicago, B & Q R Co., 
171 N.W. 745, 185 Iowa 1080. 

(2) A vague estimate as to dam¬ 
age to a shipment based on a wit¬ 
ness’s examination of twelve to fif¬ 
teen packages out of three hundred 
twenty-seven at the time of receipt, 
and the amount for which he sold 
them thirty or sixty days thereafter, 
was held insufficient to warrant sub¬ 
mission to the jury of the amount 
of damage to the shipment.—^Perkett 
v. Manistee & N E. R. Co, 157 N.W 
388. 191 Mich 106. 

Market value 

Where measure of damage was 
based on market values, and no evi¬ 
dence was offered to show market 
condition, directmg verdict for de¬ 
fendant was proper.—Wilier v Chi¬ 
cago, M & St. P. Ry. Co, 210 NW. 
81. 50 S D, 319. 

26b Ala—Central of Georgia Ry. Co. 

V. Patterson, 84 So 471, 17 Ala. 

App. 305. 

Damj^ges from fire ox flood 

In a shipper’s action against a ear¬ 
ner for failure to deliver goods ship¬ 
ped, and which had been destroyed 
by fire, where there was no conflict 
as to the time, ongm, and progress 
of the fire, the question of the suffi¬ 
ciency of the evidence, under special 
pleas that the carrier was not lia- 
^hle under limitation of bill of lad- 
mg for damoges from fire or flood 
not caused by its negligence, was 
held a matter of law for the court.— 
Central of Georgia Ry. Co. v. Pat¬ 
terson, 84 So. 471, 17 ALa.App 305 
27. Tex.—St. Louis, B. & M. Ry. Co. ^ 
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v. Marcofich, Civ.App, 185 S.W. 51, 
affirmed, Com.App-, 231 SW- 582, 
Notice of for dam^ires 

Whether limitation in a contract 
of live stock shipment of time to 
ninety-one days for notice of cl^inn 
for damages is reasonable, and so 
valid, under Vernon's Sayles Civ.St. 
Annot 1914 art 5714. is a question for 
the jury, unless only one mference 
can he drawn from the testimony.— 
St. Louis, B & M. Ry Co. v- Marco¬ 
fich, Tex Civ.App., 185 S.W. 51, af¬ 
firmed, Com.App, 221 S.W. 582 
26. U S.—Chesapeake & O. Ry Co. 
v. Martin, 51 S.Ct. 453, 283 US- 
209, 75 L Ed. 983, reversing 143 

5 E 629, 154 Va. 1, and Chesapeake 

6 O Ry. Co V. Martin & Porter, 
152 SE 335, 154 Va. 1, certiorari 
granted Chesapeake & O Ry. Co. 
V Martin. 51 S.Ct. 23. 282 U.S. 819, 
75 LEd. 732. 

!Bule stated 

(1) Under an interstate express 
receipt requiring notice of a claim 
for failure to deliver to be made 
within four months after a reason¬ 
able time for delivery has elapsed, 

I what IS a reasonable time for trans¬ 
portation is a question for the court, 
where the undisputed facts show so 
clear and manifest delay that the 
court may hold it unreasonable as 
matter of law.—American Ry. Ex¬ 
press Co. V Roberts, 111 S E 744, 28 
Ga.App. 510. 

(2) If, upon the question of rea¬ 
sonableness of lime for delivery un¬ 
der a shipper’s contract requirmg 
claim for loss to be made within four 
months after reasonable time for de¬ 
livery, the facts are such as afford 
no ground for two different and in¬ 
telligent opinions respecting it, the 
court may determine it as one of law. 
—Kahn v American Railway Ex¬ 
press Co, 106 SB. 126. 88 WVau 17. 
29. U.S.—Leigh Ellis & Co. v Da¬ 
vis. Ga.. 43 S.Ct. 243. 260 US 682, 
67 LEd. 460. affirming, C.aA, 276 
P 400, which affirms, DC., Leigh 
Ellis & Co v. Payne, 274 F. 443, 
and certioran denied 42 S Ct. 187, 
257 U.S 659, 66 L.Bd. 422—Mis¬ 
souri, K & T. R Co. V. HamrriaTi 
Bros-. Tex.. 33 S Ct. 397, 227 U.S. 
657, 57 L Ed. 690. 

Neb.-^olhum v. Davis, 196 N.W. 
893, 111 Neb. 496. 
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Construction of writings. The construction of 
the shipper's written instructions to the carrier 
as to the ventilation of a fruit car is a matter of 
law for the court to determine.30 

§ 259* - Instructions 

a. In general 

b. Negligence of carrier in general 

c. Exceptions to common-law liability 

d. Contractual limitation of liability 

e. Damages 

f. Presumptions and burden of proof 
a. la General 

The instructions in actions against carriers for loss 
of, or injury to, property transported are governed by 
the rules applicable in civil actions generally. An in- 


13 C.J.S. 

struction which imposes a higher degree of proof than 
the law requires is erroneous. 

The rules governing instructions in civil actions 
generally apply in actions against common carriers 
to recover for loss of or injury to property. Pur¬ 
suant to such rules, it is the duty of the court 
to give correct instructions as to the law applicable 
to the case.3i The instructions should not be 
contradictory,^^ vague or mdefinite,®^ qj- otherwise 
misleading and if an instruction, as requested, 
is erroneous, indefinite, or incomplete, the court 
may modify it.^® The instructions must be apphc- 
able to and limited by the issues raised by the plead¬ 
ings and evidence;^® and should not ignore any 
issues which there is evidence tending to support^^ 
So the instructions must not invade the province 
of the jury,38 exclude from the jury evidence 


Tex—Betka v. Houston & T. C. R. 
Co, C 1 V.APP., 189 SW. 532, error 
refused. 

30l Ky.—Gus Datillo Fruit Co. v. 
Illinois Cent- XL Co, 299 S W. 1089, 
222 Ky. 41. 

31. Ark.—^Missouri Pac. R. Co. v. 

Fine, 34 SW.2d 755. 183 Ark. 13. 
Ky—Illinois Cent. R. Co. v. Luther, 
283 SW. 1013, 214 Ky. 658. 

10 C.J. p 393 note 53. 

Xnstraction held proper 
Ala.—^Louisville & N. R. Co. v. Long:, 
105 So. 890, 213 Ala. 679. 
distinction, hetween private and cohip- 
mon carriers 

Where evidence as to longr-distance 
trips by truckman did not show 
whether they were made as common 
earner or under special contract, re¬ 
quested rulmgrs that, unless he held 
himself out to all as ready to* do 
movingr jobs like that undertaJken for 
pifl.int.iff in regular practice of his 
husmess, he was not common earner, 
and that, if he only undertook such 
work occasionally by special bargain, 
he was not common earner with 
reference to plaintifE's job, should 
have been given.—Houle v. Lewonis, 
140 NF. 427, 245 Mass. 254. 

Ikaw of ag'ency 

In an action against a transfer 
and baggage company for loss of a 
suitcase, call for which was taJken 
by the baggage company’s agent, its 
codefendant, the trial court properly 
charged the law of agency, and ex¬ 
plained how the relationship of pnn- 
cipal and agent may be created, the 
evidence and issues making: it neces¬ 
sary.—Lee V. City Transfer & Bag¬ 
gage Co, 106 S.E. 506, 115 S.C. 517. 

3>estiiiatloiL of shipment 

In a shipper’s action agamst a 
earner for injuries to live stock 
while m transit, it was not error in 
the charge to Ireat a certain point 
as the destination of the shipment, I 


although such point was a different 
one from that designated in the con¬ 
tract of shipment, the undisputed 
testimony showing that the destma- 
tion was by agreement changed while 
the shipment was in transit.—^Hmes 
V Thornton, Tex.Civ.App., 251 S.W. 
523. 

CommencemeiLt of llahility 

Instruction as to when carrier’s 
liability attached in cattle shipment 
was held proper—^Psnbandle & S. 
F Ry. Co. V. Andrews, Tex.Civ.App., 
278 SW 478. 

Termination of liabUity 

In action for damages to shipment 
of cattle from delay in transit, 
charge that responsibility of railroad 
ceased when cattle were delivered to 
stockyards company at destination 
{and unloaded into pens was held as 
favorable as defendant railroads 
could —PflTihflTidle & S F. Ry. 

Co. V Crawford, Tex.Civ App, 198 
S.W. 1079. 

312. Miijn —McNeill & Scott Co. v. 
Great Northern R. Co., 194 NW. 
614, 156 Minn 120. 

10 C J. p 393 note 54. 

Xnstmetions held not contradictory 
Ark—American Ry Express Co v. 
BL Rouw Co., 294 S.W. 401, 173 Ark. 
810 

33^ Ark.—W. F. Bogart & Co. v. 

Wade, 200 S.W. 148, 132 Ark. 49. 
Mo—Cornett v. Chicago, etc, R. Co., 
138 S.W 51, 158 Mo App. 360 

34. Ill.—^Harshaw, Fuller & Good¬ 
win Co V. Illinois Cent. R. Co., 252 I 
Ill App. 253. 1 

Mmn.—McNeill & Scott Co. v. Great! 
Northern R* Co„ 191 N.W. 614. 156 
Minn. 120. 

Mo.—^Mount Arbor Nurseries v. New 
York. C ,& St. L R. Co., 273 S.W. 
410. 217 Mo App. 31. 

10 C.J. p 393 note 56. 

Xnstmctlon. held not mlsleadiiig' | 
Ark.—American Ry. Express Co. v.J 
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H. Rouw Co., 294 SW. 401, 173 
Ark. 810. 

35h Or—Michellod v. Oregon-Wash- 
ingrton R & Nav. Co., 168 P. 620, 
86 Or. 329. 

Instances of proper modification. 

(1) Where the only issue was 
whether the cotton was placed off the 
platform for immediate shipment and 
so received by the railroad company, 
the modification of an instruction, on 
earner’s liability for loss by addmg 
to the words “placed on the platform 
m the usual way” the words “for 
shipment,” was proper.—W. F. Bo¬ 
gart & Co. V. Wade. 200 S.W. 148, 132 
Ark. 49. 

(2) Instruction stating that bill of 
ladmg recited that goods were in 
good order was properly modified, to 
state, according to the fact, that it 
recited that they were m apparently 
good condition, but that contents 
and condition of contents were un¬ 
known.—^Michellod v. Oregon-Wash- 
mgton R & Nav. Co, 168 P. 620, 86 
Or. 329. 

I (3) Modification of instruction, 
that if consignee refused delivery 
; carrier was not liable for resultmg 
j damage, by adding “without lawful 
reason” after “refused delivery,” is 
not indefimte for failure to instruct 
as to what constitutes a lawful rea¬ 
son.—Crmella v. Northwestern Pac. 
R. Co, 259 P 774. 85 CaLApp. 440. 

36. HL—Harshaw, Fuller & (God¬ 
win Co. V. Illinois Cent. R. Co., 252 
HLApp 253. 

Va.—Seaboard Air Lme Ry. Co. v. 
J E Bowden & Co., 131 S.E. 245, 
144 Va. 154. 

10 C.J. p 393 note 60. 

37- OkL—Midland Valley R. Co. v. 

Price, 260 P. 26, 127 OkL 106. 

10 O.J. p 394 note 61. 

33. Ala,—Louisville, etc., R. Co. v- 
Smitha, 40 So. 117, 145 Ala. 686. 
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which should be considered by them,39 or assume 
as proved matters which are in issue.^® 

Definition of proximate cause. An instruction de- 
fimng proximate cause as the efficient and moving- 
cause without which the injury would not have 
occurred was not objectionable for failing to define 
the term “efficient and moving cause.”^i 

Status as carrier or warehouseman. Instruc¬ 
tions distinguishing the liability of a carrier as 
such and that of a warehouseman are properly 
given, where it was a question of fact in which 
of the two capacities the carrier acted ,^2 hut 
where the declaration charges defendant only as 
a common carrier an instruction submittmg defend¬ 
ant’s liability on the theory that he was a ware¬ 
houseman is erroneous.42 Instructions as to the 
termination of defendant’s liability as carrier and 
commencement of liability as warehouseman should 
be correct in their statement of the law, and not 
misleadmg-^^ 


Degree of proof. An instruction requiring a 
higher degree of proof than a preponderance of the 
evidence should not be given.**® So an instruc¬ 
tion that, in order to rebut the pnma facie case 
made by the bill of lading as to the condition 
of the goods when received for transportation, the 
earner must “show” that it was deceived and de¬ 
frauded when the bill was signed, has been held er¬ 
roneous as imposmg on the earner too high a de¬ 
gree of proof.*® 

h. Negligence of Carrier in General 

The rules governing the necessity and propriety of 
instructions in civil actions generally are applicable to 
the instructions with respect to the negligence of a car¬ 
rier sued for loss of, or injury to, property transported. 

The, general rules governing the sufficiency of 
mstructions are applicable to instructions on the 
issue of the carrier’s negligence. It is the duty 
of the court to instruct the jury as to the law 
apphcable to the case.*^ The law should be cor- 


InstractioiL held exxoaieoiLs 

Where, m an interstate shipment, 
the bill of lading^ provides that if 
property is not removed within for¬ 
ty-eight hours exclusive of legal 
holidays after arrival, it may be 
kept subject to carrier's responsibil¬ 
ity as warehouseman only, it was 
error m consignee's suit for value 
of goods burned after expiration of 
such time, to charge that status as 
carrier would not change to that of 
warehouseman until after the lapse 
of a ''reasonable time" after such 
notice was given and received.—^Da¬ 
vis V. Pearlman, 113 S.E 44, 29 Ga 
App. 12. 

45- Ala —Southern R. Co. v. Al- 
dredge, 38 So. 805, 142 Ala. 368— 
Smiley v Keith, 57 So. 127, 3 Ala 
App 354. 

Mo.—^Humphreys v. St. Xiouis, etc, R. 
Co., 178 S.W 233, 191 Mo App 710 

4GL Ill—^Harshaw, Fuller & Goodwin 
Co. V. Illinois Cent. R. Co, 252 Ill 
App. 253. 

47- Mont.—Phelps v. Great Northern 
Ry Co, 213 P. 610, 66 Mont. 198, 
writ of certiorari dismissed Great 
Northern Ry Co. v. Gkdbreath Cat¬ 
tle Co. 44 set 384, 264 U.S. 571, 
68 L Ed. 855, and reversed on other 
grounds 46 S.Ct. 439, 271 US. 99, 
70 Ii.Ed. 854 

Tex.—Croom v Galveston, H & S. A 
Ry. Co., Civ App.. 238 SW 733. 


Co. V Helms Bros., Tex Civ. App., 210 
S.W 853. 

Care required of cazxler 

Court should mstruct that carrier 
IS liable to consignee for want of 
reasonable care in transporting vege¬ 
tables received in good condition.— 
Chesapeake & O R Co v. Coleman 
Fruit Co, 294 S.W. 463, 219 Ky. 79A 

Fresmiting defenses 

(1) In action against earner for 
injury to shipment of horses, m that 
one of the horses delivered by the 
carrier was injured and died a few 
days after delivery, where defendant 
pleaded two defenses, that it was not 
negligent in transportmg the horse 
and that it delivered the horse in 
good condition and that it died later 
from a natural illness for which de¬ 
fendant was not responsible, as to 
which defenses the evidence was con¬ 
flicting, and the general charge was 
insufficient to affirmatively present 
such defenses, the earner was enti¬ 
tled. not only to a special charge pre¬ 
senting its defense of absence of 
negligence limited to the penod end- 
mg with delivery of the horse, but 
also to a special charge presenting 
its defense of sickness and conse¬ 
quent death of the horse at any time, 
although it happened after the com¬ 
pany had surrendered entire charge 
of the ammal.—Gulf, C. & S. F. Ry. 
Co V. Gorman, 245 S.W". 418, 112 Tex* 
147. 


39. Ky.—Kelly v. Adams Express 
Co., 119 S.W. 747, 134 Ky. 208. 

Md—Baltimore, etc., R. Co. v. White- 
hill. 64 A. 1033. 104 Md. 295. 

4QL Mo—Blackmer & Post Pipe Co. 
V. Mobile & O. R. Co., 119 S.W. 1, 
137 Mo App. 479. 

action held not to assume mat- 
ters In issue 

Tex— Texas & P. Ry. Co. v- Thorp, 
CiV.App., 198 S.W. 335. 

41- Tex—PaTibandle & S. F. Ry. Co. 
V. Reynolds, CivA.pp., 33 S.W.2d 
249. 

42. Ka.n- —North Missouri R. Co. v. 
Akers, 4 Kan. 453, 96 Ain.r>. 183 

43. R.I—Walworth Bros. v. Guerin, 
142 A 613, 49 R I. 329. 

44. Ga—Davis v. Pearlmpn, 113 S 
K 44, 29 Ga.App 12. 

iBstxaction held correct 
In action for failure to deliver cot¬ 
ton and for its injury by fire while 
held by defendant as common carrier, 
wherein it appeared that the shipper 
was consignee and the bill of ladmg 
provided for notice of its arrival 
to another, and for liability as ware¬ 
houseman after forty-eight hours 
from such notice, and evidence show¬ 
ed its arrival at destination on July 
24, and injury by fire in the carrier’s 
warehouse nme days later, an in¬ 
struction inaccurate in stating that, 
if notice was given consignee of its 
arrival on July 24, "defendant's duty 
and liability as a carrier terminated," 
was perhaps misleading, but was 
practically correct when applied to 
the facts, evidence showing notice 
on July 24, nine days before the ad¬ 
mitted date of mjury.—& Li, M 
Wartmi Cotton Co. v. Southern Ry. 
Co. 94 So. 726. 208 Ala. 417. 


Instroctioiui impropexly refused 
In action against carrier for in¬ 
juries to mules m transit, carrier 
was entitled to charge that a com¬ 
mon carrier is not an insurer of live 
stock received for transportation, but 
liable only for injuries caused by its 
own negligence.—Gulf, C. & S. F. Ry. 

595. 


(2) Where, m an action for dam¬ 
age to a shipment of rice, the rnain' 
issue was whether the injury was 
caused by the rice gettmg wet while 
bemg threshed op by the manner of 
handlmg durmg transportation, evi¬ 
dence held to entitle defendant car¬ 
rier to special requested instruction 
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rectly^s stated. Further, the law, under the general ] rules governing the sufficiency of the instructions. 


that IT damagre shown was a result 
of a wet or damp condition of the 
rice when threshed, and of its sub¬ 
sequently being loaded in closed box 
cars, jury should find for defendant 
—Gulf Coast Transp Co v Standard 
Milling Co, Tex.ComApp.. 252 SW 
751, reversing. Civ App, 197 S.TV. 874 

(3) In action for damages to ship¬ 
ment of cattle, where defendant, by 
its pleading and evidence, raised is¬ 
sue that damages were proximatcly 
caused by condition of cattle at time 
of delivery for shipment, and that 
they were in poor and weak condi¬ 
tion, and unable to withstand ordi¬ 
nary incidents of transportation, 
court should have submitted such is¬ 
sue to jury, especially where it had 
instructed jury as to amount they 
could find for damages —Lancaster 
V. Daggett, Tex-CivApp, 272 S.W. 
340. j 

48. Ark.—Arkansas Western Ry. Co. 
V. Robson, 2 S.W.2d 3, 176 Ark. 
182. 

Ill-—^House V. Wheelock, 244 Ill.App. 
270. 

Iowa—Siegel v. Chicago, R. I. & 
P. Ry. Co.. 208 N.W. 78, 201 Iowa 
712. 

Kan —Parker Com Co. v. Chicago, 
B. & Q. R Co., 244 P. 240, 120 Kan 
484. 

Md.—Peninsula Produce Rxch. v. 
American Ry. Rxpress Co, 128 A. 
403, 147 Md. 424. 

Mo.—Wentworth Fruit Growers’ 
Ass’n V. American Ry. Fxpress Co., 
1 S.W.2d 1028, 222 Mo.App. 1189. 

N.C—^Meeder & Co. v. Seaboard Air 
Line Ry. 91 SE. 704, 173 N.C. 70. 
Tex—Gulf, C. & S. P. Ry. Co. v. Gor¬ 
man, 245 S.W. 418, 112 Tex. 147— 
Cleburne Peanut & Products Co. v. 
Missouri, E:. & T Ry. Co. of Texas, 
Com.App., 221 S.W. 270, reversing, 
Civ.App., 184 S.W. 1070. 

XnstractiLons as to negligence gener¬ 
ally held proper 

(D^In an action for damages for 
deterioration in car of strawberries, 
instruction that carrier was liable, if 
it failed to furnish car properly 
equipped for refrigeration, or prop¬ 
erly to refrigerate such car, when 
furnished to shipper, and contents 
were thereby damaged, was not ob¬ 
jectionable as requiring carrier to 
have car iced to capacity at moment 
of delivery to shipper.—^Tn-State 
Fruit Growers’ Ass’n v. St. Louis- 
San Francisco Ry. Co., Mo.App, 264 
S.W. 445. 

(2> Where only fault imputed to 
carrier was in allowing beverage to 
freeze, instruction that although the 
beverage was frozen on its arrival 
the jury could not-find for plaintiff, 
unless the evidence showed that its 
faulty or flat condition was due to 
the fireezmg, was proper.—Michellod 


V. Oregon-Washingrton R. & Nav. Co., 
16S P 620, 86 Or 329. 

(3) Other instructions held proper 
and sufficient. 

Ark.—^Missouri Pac. R Co. v Ben¬ 
nett. 4 S.W.2d 22, 176 Ark. 802 
N.C.—Edgerton v Southern Ry. Co, 
165 S.E 689, 203 N.C. 281, certio¬ 
rari denied Southern Ry Co. v 
Edgerton. 53 S.Ct. 396. 288 US. 
605, 77 L.Ed 980 

N.D.—Werner v. United States Rail¬ 
way Administration. 181 NW. 80, 
47 ND 49. 

Ohio.—^Fean v. Alabama Great South¬ 
ern R. Co-, 159 N.E. 487. 26 Ohio 
App. 96 

Tex.—Davis v Simmons, Civ.App., 
240 S.W 970, dismissed for want of 
jurisdiction. 

Utah—Smith v. Payne, 206 P. 715. 60 
Utah 89 

Wash.—^Lagomarsino v Pacific Alas¬ 
ka Nav. Co.. 170 P. 368, 100 Wash 
105. 

Xnstmctioiis as to negligent delay 
hMd proper 

(1) In an action for damage to 
banana shipment through carrier’s 
unreasonable delay, a charge that 
carrier was liable if delivery of ship¬ 
ment in damaged condition might I 
have been avoided "or prevented” by 
reasonable prudence not exercised, 
was not error, although the care of 
the bananas was m the hands of the 
shipper—Saliba v. New York Cent. 
R. Co., 144 A. 194. 101 Vt. 427 

(2) In action for damages to ship¬ 
ment of cattle by negligent delay and 
lack of care, which cattle the ship¬ 
ping contract obligated plaintiffs to 
care for as respects unloading and 
watering and feeding in transit, 
where there was evidence that, after 
the cattle were unloaded in transit, 
plaintiffs' employees cared for some 
of them, an mstruction as to defend¬ 
ant’s duty when the cattle were un¬ 
loaded to feed and water them prop¬ 
erly was erroneous, as failmg to 
differentiate between the cattle ac¬ 
tually taken charge of, herded, and 
cared for by plamtiffs and those 
which remamed in defendant’s 
charge —Phelps v. Great Northern 
Ry. Co.. 213 P. 610. 66 Mont. 198, 
certiorari dismissed Great Northern 
Ry Co. V. Galbreath Cattle Co., 44 
set. 334, 264 U.S 571, 68 LEd 855, 
reversed on other grounds 46 S Ct. 
439, 271 U.S. 99, 70 L.Ed. 854. 

(3) Other instructions as to negli¬ 
gent delay held proper. 

U S —American Ry. Express Co. v. 
Island & Gypsum Fruit Co., C.C. 
A Ohio, 300 F. 311. 

ni—See Crossley v. St. Louis, L M. 

& S Ry. Co., 199 IU.App 195. 

Md.—Atlantic Fruit Co. v. Pennsyl¬ 
vania R. Co, 130 A- 63, 147 Md. 1. 
Mo.—^Mount Arbor Nurseries v. New 
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York, C & St. L R Co., 273 S.W. 
410, 217 Mo.App. 31. 

Instractiojis as to negligence genet, 
ally held impzoper 

(1) Instruction that carrier would 
be liable for damage to seed received 
from ocean steamer and delivered in 
moldy condition, if some negligence 
of carrier concurred in causmg dam¬ 
age. was erroneous, since the carrier 
would he liable only for such negli¬ 
gence as proximatcly contributed to 
the injury.—^Harshaw, Fuller & Grood- 
win Co V. Illinois Cent. R Co., 252 
Ill App. 253. 

(2) In an action for damages for 
deterioration in car of strawberries, 
an instruction barring shipper’s re¬ 
covery, if shipper’s negligence con¬ 
tributed in any degree to damage of 
hemes, was properly refused, words 

i "m any degree” being improper.— 
Tn-State Fruit Growers’ Ass’n v. St. 
Louis-San Francisco Ry. Co., Mo. 
App.. 264 S.W. 445. 

(3) An instruction which in ef¬ 
fect tells the jury that plaintiff was 
entitled to recover only in the event 
the peanuts were damaged after de¬ 
livery to the earner m proper condi¬ 
tion for shipment, and that the ear¬ 
ner was not liable If they were de¬ 
livered to It green and uncured, re¬ 
gardless of whether they were there¬ 
after damaged through the earner’s 
negligence, was erroneous.—Cleburne 
Peanut & Products Co. v- Missouri, 
K & T Ry Co. of Texas, Com App., 
221 SW. 270, reversmg Civ.App., 184 
S.W. 1070. 

(4) A general charge which per^ 
mitted the jury to pass on adequacy 
of earner’s facilities for shipment 
was reversible error, where ship¬ 
ments were routed according to 
tariffs filed—Jakway v. Lehigh Val¬ 
ley R. Co, 98 Pa.Super. 300 

(5) Other mstructions held im¬ 
proper or insufficient. 

Ala—^Lynn v. Mellon, 131 So. 458, 24 
AlaApp. 144 

Ky.—Chesapeake & O. R Co. v. Cole¬ 
man Fruit Co., 294 S.W. 463, 219 
Ky. 794. 

Mo.—Gillette v. St. Louis-San Fran¬ 
cisco Ry Co , App., 24 S W 2d 1050 
Ohio.—Louisville & N. R Co. v 
Riley, 160 N.E. 730, 27 Ohio App. 
188. 

Okl—^Midland Valley R Co. v. Pnee, 
260 P. 26, 127 OkL 106. 

XnstxactioiL as to negligent delay hdUl 
impzoper 

In an action for injunes caused by 
negligent delay in the transportation 
of horses, causing mfluenza, and for 
injury to other horses which became 
infected with the same disease, an 
mstruction placing the earner’s lia¬ 
bility, for injury to the horses trans¬ 
ported and to the other horses on the 
same ground, was improper, since the 



CARRIERS 


§259 


13 aJ.s. 

must be clearly stated,^® and must not be con- I be applicable to, and warranted by, the pleadings and 
tradictory®® or misleading-^i The instructions must j evidence,®^ and abstract instructions although stat- 


camer’s liability for injury to the 
transported horses would be predi¬ 
cated on Its duty as a common car¬ 
rier, and it never sustained such rela¬ 
tion as to the other horses.—Siegel v. 
Chicago. R I & P. Ry Co. 20S N.W. 
78, 201 Iowa 712. 

Care required of coananoai earner 

(1) A charge stating that the evi¬ 
dence showed that the fire which de¬ 
stroyed plamtifTs goods while in pos¬ 
session of defendant carrier was 
started between 7 and 8 o'clock in 
the evening, that defendant was not 
required to take precaution against 
fire resulting from the not till it 
could reasonably have anticipated 
danger to plaintifiTs goods, but that, 
if the time came during the day or 
night in question that defendant 
could reasonably have anticipated 
such danger, then and only then it 
was required to exercise ordinary 
care in protecting the goods, was 
not subject to the exception that it 
limited the time during which de¬ 
fendant was required to exercise care 
to the time at which the fire started 
—Simmons Hardware Co. v Southern 
By. Co., CC.AMO, 279 F. 929, certio¬ 
rari denied 43 S Ct. 96. 260 U.S 739. 
67 L.Ed. 490. 

(2) In an interstate shipper's ac¬ 
tion against a earner for injury tc 
live stock by improper handling and 
delay, an instruction under Code 
Suppl.1913 § 2157s, that it was the 
duty of common carriers to move 
cars containing live stock at the 
highest practicable speed consistent 
with safety and, if. defendant failed 
to do so, such failure would consti¬ 
tute negligence, was not erroneous 
as placing upon the earner a higher 
degree of care than required in' an 
interstate shipment —^Bateham v. 
Chicago, M & St. P. Ry. Co, 192 N. 
W. 818, 195 Iowa 659. 

(3) An instruction that, if the 
manifestations of mob violence were 
such as to induce a reasonably pru¬ 
dent person to believe that there was 
imminent danger of the destruction 
of property in the vicinity by mob 
violence, then it was the duty of a 
carrier to exercise ordinary care to 
preserve and protect shipments in 
cars m that vicinity, was erroneous 
by reason of the use of the word 
.“immiTient,'* because it was the duty 
•of the earner to exercise ordinary 
care for the protection of the prop¬ 
erty when it or its servants knew, 
or should have known, of such con¬ 
dition, although the danger was not 
““nnminent,” that la, near at hand, 
immediate, or impending —Julius 
Kessler & Co. v. Southern Ry. Co. in 
Kentucky, 255 S.W. 535, 200 Ky. 713. 

(4^ As it was earner's duty under 


IT S Comp.St. §§ 8651. 8652, to use 
ordinary care to provide properly 
equipped pens to hold horses while 
resting, there was no error m re¬ 
fusing its instruction that its only 
duty was to handle and care for 
them in removing from car, feeding, 
watering, and resting, with due care, 
skill, and diligence —^Terrill v. Payne, 
124 A. 462, 81 N.H 164 

(5) In an action against a earner 
for damages to shipment of cattle, 
the court’s instruction that. " 'Negli¬ 
gence' means that failure to exercise 
ordinary care. ‘Ordinary care' means 
the doing of that which an ordinar¬ 
ily prudent man would do under the 
same or similar circumstances or 
not doing that which under the same 
or similar circumstances an ordinar¬ 
ily prudent man would not do”—as 
applied to handling of stock, is sub¬ 
stantially correct.—Galveston, H & 
S. A Ry Co V. Harris Bros, Tex. 
Civ App, 211 S.W. 255, error refused. 
Care inquired of private carrier 
Plaintiff suing defendant as pri¬ 
vate carrier cannot complain of in¬ 
struction that defendant was charg¬ 
ed with ordinary care only.—^Bloom- 
berg-Michael Furniture Co v TJrqu- 
hart. 143 SE 789, 38 Ga.App. 304. 
TJse of word “cardess” 

In action against carrier for inju¬ 
ries to mules m transit, instruction 
that common earner is not an insur¬ 
er of live stock received by it for 
transportation, but responsible only 
if careless and negligent, etc., was 
held improper, on account of the use 
of the word “careless”—Gulf, C. & 
S F. Ry Co, V. Helms Bros., Tex 
Civ App , 210 S W 853 

49- Mo —Cornett v Chicago, etc, R 
Co., 138 SW. 51, 158 Mo App. 360 

50. Minn —^McNeill & Scott Co. v 
Great Northern R. Co., 194 N.W 
614, 156 Minn 120 

Tex—Galveston, etc, R. Co. v. 

Sparks, Civ.App., 162 SW 943. 

51- Ark—^Payne v. Orton, 234 SW. 
469, 150 Ark 307. 

Ky—^Julius Kessler & Co. v South¬ 
ern Ry. Co in Kentucky, 255 S W. 
535, 200 Ky. 713. 

Minn—^McNeill & Scott Co. v. Great 
Northern R. Co, 194 N.W. 614, 156 
Minn 120. 

Mo—^Mount Arbor Nurseries v. New 
York, C & St H R Co., 273 SW. 
410. 217 Mo App 31—^Moran v. Chi¬ 
cago. B. & Q R. Co, App , 255 S W. 
331. 

Instractioiis held mi^eading 

(1) In an action for loss of a ship¬ 
ment destroyed by fire during a race 
not, an instruction that, if manifes¬ 
tations of mob violence were such as 
to induce a reasonably prudent per¬ 
son to believe that there was danger 
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of destruction of property, then it 
became the duty of the carrier and 
its agents to exercise ordinary care 
“in the use of the means and facili¬ 
ties at their command” to preserve 
and protect the property, was con¬ 
fusing when they had time and op¬ 
portunity for wide discretion in the 
matter of precautions.—^Julius Kess¬ 
ler & Co. v Southern Ry. Co. in Ken¬ 
tucky, 255 SW. 535. 200 Ky. 713 

(2) In an action against carriers 
for damage to a shipment of pota¬ 
toes, an instruction that it was the 
duty of the carrier to see that the 
car was properly ventilated, if it 
needed ventilation, to exercise rea¬ 
sonable care to keep the car ventilat¬ 
ed, and to furnish a suitable car for 
the transportation of the particular 
class of goons intended to be ship¬ 
ped, held erroneous as misleading.— 
McNeill & Scott Co. v. Great North¬ 
ern R. Co. 194 N.W 614, 156 Minn. 
120 . 

(3) Where it was claimed that 
railroad cars were dismfected with a 
solution containing an excessive 
amount of cresol. a poison, but there 
was no claim that it was improper 
to apply It with a cup, or bfic^et, 
or to mix It with water without lime, 
an instruction that plaintiff had not 
shown how the solution should have 
been applied, and therefore the jury 
might not find that it was negligent¬ 
ly applied, was properly refused, as 
it might have been misled dmg— 
Smith V. Payne. 206 P. 715, 60 Utah 
89. 

XnstmctioiL li^d not -mifciendipg 

Where carriers, sued for damage 
to shipment of live stock, failed to 
relieve themselves from the pre¬ 
sumption of negligence arising from 
the shippers’ pnma facie case, by 
failing to explain delays causing 
ninety hours to be consumed in a 
journey of about two hundred forty- 
eight miles, held, that the jury could 
not have been misled by a charge 
that the carriers would be liable if 
loss was proximately caused by the 
fact that they handled the shipment 
in an “unnecessarily and unusually 
rough manner” and “failed to trans¬ 
port them in a reasonable time”— 
Davis V. Sullivan & Opry, Tex.Com. 
App, 258 S.W. 157, affirming. Civ. 
App , 242 S W. 764. 

S2L Ark —^Missouri Pac. R Co. v. 

Fine. 34 SW.2d 755. 183 Ark. 13. 
Iowa.—^Buck v. Amencen Railway 
Express Co, 192 N.W. 277, 195 
Iowa 1024. 

Ky.—^Julius Kessler & Co. v. South¬ 
ern Ry. Co. m Kentucky, 255 S-W. 
535, 200 Ky. 713. 

Mo—Forest Green Farmers' Elevator 
Co. V. Davis. 270 S.W. 394, 216 Mo. 
App. 545. 
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ing correct propositions of law as to the carrier’s 
negligence, should not be given.53 Hence an in¬ 
struction authorizmg recovery on an implied con¬ 
tract of carnage, where plaintiff pleads and proves 
an express contract,®^ or submitting the case on the 
theory of the carrier’s common-law liability as in¬ 
surer where the action is based on the earner’s neg¬ 


ligence,®^ is improper. So instructions should not 
be g^ven which ignore or exclude issues raised by 
the pleadings and evidence.®® The instructions as 
to the carrier’s negligence should not invade the 
province of the jury®^ as by assuming the existence 
of a material fact m issue.®® Instructions as to pre¬ 
sumptions and burden of proof with relation to the 


Tex—Wichita Valley Ry. Co. v An¬ 
derson, Civ.App., 48 S.W 2d 361. 

Va.—Seaboard Aar Line Ry. Co. v. 
J. E3 Bowden & Co., 131 S.E 245, 
144 Va. 154 

10 C J. p 393 note 60 [a] (2)-(4) 

Xnstractioiis held proper 

(1) Instruction that express com¬ 
pany must use ordinary care to fur¬ 
nish proper shippingr facilities for 
commodities transported, and to fur¬ 
nish properly constructed refrigera¬ 
tor car and sufficient ice to preserve 
strawberries, was held proper under 
pleadings and evidence.—^American 
Ry. ]fixp. Co. V. Cole, 42 S.W.2d 772. 
184 Ark. 485. 

(2) In an action against a railroad 
for injuries to live stock shipment, 
petition contammg a general allega¬ 
tion of negligence on the part of the 
railroad was held to authorize m- 
struction as to negligence in failing 
to furnish a safe car.—^Moran v. Chi¬ 
cago, B. & Q. R. Co., MoApp., 255 
S.W. 3314^ 

(3) Oth^r instructions held proper. 
Mo.—Owen i- v. Chicago Great West¬ 
ern R. Cd>, App., 47 S.W.2d 195— 
Nigh V. C^hicago, R. I & P. Ry. 
Co, 276 S.^W. 1038, 220 Mo.App. 766 
—Long vt American Ry, Express 
Co, 274 ^.W. 906. 219 MoApp. 451. 

Tex.—& N. O. R Co. v. East, 
CivAlPP., 58 S-W.2d 139—Baker v-' 
Br>6wn, Civ.App., 210 S W. 312. 

Xn^mctioiis hdd improper 

r<l) An instruction, in an action 
^or negligent delay m delivermg per¬ 
ishable goods, that the carrier must 
exercise ordinary care for the adop¬ 
tion of such means of transporta¬ 
tion, and *fumish such equipment as 
will accomplish that purpose, is er¬ 
roneous, where there is nothing in 
the pleadings or evidence tending to 
show that proper equipment was not 
fumndied.—Missouri Pac. R. Co. v. 
Pine. 34 SW.2d 755, 183 Ark. 13. 

(2) In action against carrier for 
loss from delay in transporting ba¬ 
nanas, refusal of prayer authorizing 
finding that loss occurred because 
cars did not arrive m time for mar¬ 
ket on certain day was proper, m 
absence of any evidence that market 
price on day when goods arrived was 
lower than on day when they should 
have arrived.—Atlantic Print Co. v. 
Pennsylvania R. Co., 130 A^ 63, 147 
Md. 1. 

(3) Where petition for loss of 
wheat m transit was grounded onl 


earner’s negligence and not on con¬ 
tract, instruction, which was not 
hypothesized on negligence and per¬ 
emptorily required finding for plain- 
tilf if jury found that certain quan¬ 
tity of wheat was delivered to car¬ 
rier and car on delivery to consignee 
contained a less amount, was errone¬ 
ous—^Forest Green Farmers* Eleva¬ 
tor Co. V Davis. 270 SW. 394. 216 
MoApp. 545 

(4) In a shipper’s action against a 
carrier for damages to a shipment of 
hogs, submission of negligence on 
the carrier’s part in failmg to water 
the hogs was erroneous in view of 
the shipping contract which required 
the caretaker to look after that mat¬ 
ter.—^P«Tib«Tidle & S F. Ry Co. v. 
Griffith, Tex.CivA.pp., 226 S.W. 688. 

(5) Instruction that earners were 
bound to re-ice cars only at regular 
icing stations was erroneous, as con¬ 
trary to terms of contract—Seaboard 
Aar Line Ry Co. v J. B. Bowden & 
Co. 131 SB. 245. 144 Va. 154. 

C6) Other instructions held im¬ 
proper. 

U.S.—Payne v. Garth, C.aA.Neb^ 285 
F. 301. 

Iowa—^Bromberg v. Chicago, R. I. & 
P. Ry. Co.. 190 NW. 955, 194 Iowa 
1337. 

Md.—Atlantic Fruit Co. v. Pennsyl¬ 
vania R Co., 130 A. 63. 147 Md. 1. 
Mo.—^Howell V Bimes, App., 227 S W. 
619—Cudahy Packing Co v Atchi¬ 
son, T. & S F. Ry Co, 201 S.W. 
623, 198 Mo.App. 520 
Ohio.—Norfolk & W. Ry. Co. v. Key¬ 
stone Packing Co., 195 N.E 403, 49 
Ohio App. 136. 

Tex.—Gulf. C & S. F. Ry. Co. v. 
Reims Bros., Civ.App-, 210 S.W. 
853. 

Va.—Chesapeake & O. Ry. Co. v. Os¬ 
borne, 153 S.E. 865, 154 Va. 477. 

Refusal to define "ii^:ligence” is 
proper where no issue of negligence 
IS mvolved, the action being on con¬ 
tract for injuries to live stock — 
Wichita Valley Ry Co. v, Anderson, 
Tex.CivApp., 48 S.W.2d 361. 

Interstate or intxa-state shipment 
There hemg no evidence of inter¬ 
state shipment, court properly sub¬ 
mitted case on theory shipment was, 
as matter of law, intra-state.— 
Bishop V St. Louis-San Francisco 
Ry. Co, Mo.App.. 54 S W.2d 480 

53. Mo,—^Mount Arbor Nurseries v. 
New York. C. A St L. R Co.. 273 
S.W. 410, 217 Mo.App. 31. 
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3>uty of carrier 

In an action for injury and death 
of horse during transportation, an in¬ 
struction that it was defendant’s 
duty to furnish a car that was rea¬ 
sonably safe and suitable, and that 
such duty required not only that it 
should be safe as originally furmsh- 
ed but also that it should be kept so 
and that its appurtenances should be 
so attended as to render the inclo- 
sure by the car safe, held erroneous 
in that it was an abstract proposition 
misleading to jury.—Moran v Chi¬ 
cago. B. & Q R Co., Mo.App., 255 S. 
W 321. 

54. Ky.—American Ry. Express Co. 
V. McGee, 281 S.W 980. 213 Ky. 
736. 

55k Ark.—American Ry Express Co. 
V Cole, 37 S.W.2d 699. 183 Ark. 
557—^Missouri Pac. R Co. v. Fme, 
34 SW.2d 755, 183 Ark. 13—St. 
Louis-San Francisco Ry. Co. v. 
Greig & Smith, 31 S.W.2d 290, 182 
Ark. 261. 

5€L Okl—Midland Valley R Co. v. 

Price. 260 P. 26. 127 Okl 106 
10 C J. p 394 note 61. 

Xustructiou properly refused 

Where there was evidence that 
plaintiff’s cattle were unloaded into 
an inadequate pen, an instruction to 
i find for the carrier if the cattle died 
from injuries after bemg unloaded 
was properly refused.—Midland Val¬ 
ley R Co. V. Price, 260 P. 26, 127 
Okl- 106 

57- Ala—Louisville & N. R Co. v- 
Smitha, 40 So. 117, 145 Ala 686. 
Tex,—^Davis v. McMillan, Civ.App, 
241 S.W. 723. 

58. Tex.—Texas & P. Ry. Co. v- 
Thorp, Civ App., 198 S.W. 335. 
XnstxuctioiiB hdd. not objectloiiahle 

(1) In an action against a railroad 
for damage to a shipment of sheep 
by delay, m view of the charge as a 
whole, special issue whether the 
sheep sustained damage as a proxi¬ 
mate result of delays in transporta¬ 
tion, which defendant railroad or any 
of Its connecting earners could have 
avoided by ordinary care, held not 
erroneous as assuming delays were 
caused by defendant’s negligenca— 
Kansas City, M. & O. Ry. Co. v. 
Blackstone A Slaughter, Tex Civ. 
App., 217 S.W. 208, rehearmg over¬ 
ruled 218 S.W. 552, error granted. 

(2) Where plaintiff alleged negh- 
gence in failure to bed a car prop¬ 
erly for shipping cattle, a charge on 



CARRIERS 


§25ff- 


13 C.J.S. 


carrier’s negligence are discussed infra subdivision 
f of this section. 

c. Exceptions to Common-Law Liability 

Proper instructions must be given with relation to 
loss or injury caused by an act of God, the inherent na¬ 
ture of the property, or the fault or negirgence of the 
shipper. 


The court must give correct insti uctious with: 
rdation to loss or injury * falling within the ex¬ 
ceptions to the carrier’s common-law liabilily, 
such as an act of God,®® the inherent nature of the 
the property transported,®® or the fault or neg¬ 
ligence of the shipper,®^ and snch instructions 


neffliffence as the proximate cause, 
held not objectionable as assuming 
defendant’s negligence m failm^r to 
hed the car.—Texas & P. Ry- Co v. 
Thorp, Tex.Civ.App., 198 S.W. 335. 

SB. iraTi. —McKinley v- Hmes, 215 P 
301, 113 Kan- 550. 

InstractioiL lield proper 
Yex.—International & G. N. R Co 
V. Barnes Bros., 294 S.W. 349, aX- 
ftrmed Barnes Bros. v. Internation¬ 
al & G. N. R. Co., Com-App., 1 S 
W2d 273. 

iBSttnetioiL lidd improper 

Tn an action for injury to a ship¬ 
ment of seed, by reason of a flood 
during transit, an instruction that 
the earner was liable in case the 
seed would not have been injured if 
the tram had been kept in the rail¬ 
road yard was properly refused, since 
the fact that, after the injury, it 
could be seen that it might have been 
avoided is no proof of negligence.— 
Feld V. Columbus & G. Ry. Co., 121 
So. 272, 153 Miss. 601. 
jJBxmative defenses 

The defenses available to carrier 
at common law in action for dam¬ 
age to goods while in transit, that 
vijLfnflge was caused either by act of 
God, of public enemy, of shipper, or 
by inherent nature of the goods 
themselves, were ’ affirmative defens¬ 
es. and, m absence of affiirmative evi¬ 
dence to that effect, tnaJ court hafl 
duty to instruct jury that earner had 
not met burden imposed on it — 
Southern Pac. Co. v. Itule, Axiz., 74 
P.2d 38. 

60. Mo.—Vaughn v. St. Liouis-San 
Francisco Ry. Co., 15 S.W.2d 901, 
223 KoApp. 732. 

Instm ct ions hdd enoneons 
. (1) Where the earner pleaded that 

the injury to live stock was due to 
the vicious propensities of the stock 
or to the fault of the owner, an in- | 
struction which in effect told the 
jury to find for plaintiff if they found 
that the injury was caused by the 
combination of the natural propensi¬ 
ties of the stock, with the fault of 
the owner In failing properly to bed 
the stock and m overloading the car, 
was ^Toneous.—^Morrow v. Wabash 
R. Co., Mo-App., 289 S.W. 343. 

(2) Instructions relieving earner 
from liability if hogs became sick 
from exposure were properly refused, 
where earner’s negligence could have 
combmed with weather to cause loss. 
—Vaughn v. St. Liouis-San Francisco 


Ry. Co.. 15 S.W.2d 901, 223 MoApp. 
732. 

BefiTiing* ‘‘inherent vice” in 

An instruction that "inherent vice” 
m an animal is some quality or 
characteristic of the animsi that 
brings about its own injury or de¬ 
struction, without fault on the part 
of any other supervemng cause, was 
in the main correct, and no probable 
error was shown by its submission.— 
Texas & P Ry. Co. v Prunty. 233 
S W. 625, 111 Tex. 162. conforming 
to answer to certified questions. Sup.* 
230 S.W. 396. 

61. Ala—Atlantic Coast Line Ry. v. 

Enterprise Cotton Oil Co, 74 So. 

232, 190 Ala. 57. 

Tex.—^Texas & P. Ry. Co. v. Thorp, 

Civ App , 198 S.W- 335. 

Instractioi&s held ezzoneons 

(1) In an action against a rail¬ 
road company for damages to goods 
and merchandise set on fire, while 
being unloaded, by sparks from a 
passing locomotive, instructions that 
plaintiff could not recover if he, or 
his agent m charge of the unloading, 
knew of the danger and probability 
of destruction from the emission of 
sparks and negligently failed to ex¬ 
tinguish them, held erroneous, as not 
drawing a distinction between goods 
which were destroyed before such 
sparks could have been extinguished 
by the exercise of ordinary diligence, 
and such goods as were thereafter 
destroyed, and as not confining the 
defense to such goods as were de¬ 
stroyed after the failure of the plam- 
tiff to extinguish the fire—^Mount v. 
Louisville & N. R. Co., C-CA-Ala., 
287 P 617. 

(2) Charge that earner cannot 
complain of shipper's failure to load 
machmery, as required by law, if it 
examined and appzoved loading, was 
erroneous as precluding the carrier 
from relymg on contributory negli¬ 
gence as a defense.—St. Louis-San 
Francisco Ry. Co. v. Glow Electric 
Co, 172 N.E 425, 3j5 Ohio App. 291 

(3) Refusal of instructions for 
failure to negative con^tnbutory fault 
of the carrier and to set out cai> 
rier’s liability as insurer was held 
proper—Atlantic Coast Line Ry. v. 
Enterprise Cotton Oil Co., 74 So. 232, 
199 Ala. 67. 

XustmctioiL held jkot 

An mstruction, directing recovery 
for a shipper for damage to goods 
durmg shipment because of the leaky 
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car m which it was shipped, was 
not erroneous as modified to deny 
recovery if the* jury found the plain¬ 
tiff knew of the leaky condition of 
the car, but was favorable to plain¬ 
tiff for omitting the element of exer¬ 
cise of due care by plaintiff to ob¬ 
serve the condition of the car m 
which the goods were loaded before 
they were tendered for shipment — 
Schreiber MilTmg db GTrain Co v. Chi¬ 
cago Great Western R. Co, Mo App., 
246 SW. 647. 

Duty to chaxgft 

(1) Where, in* an action for dam¬ 
ages for loss of stock, contributory 
negligreuce of plaintiff is pleaded and 
evidence received tending to support 
the allegation, it is the duty the 
court, upon its own motion, to mt- 
struct the jury on the law of con¬ 
tributory negligence, and it is error 
to refuse a request of defendant 
thereon.—Johnson v- Pajme. 161 NIW. 
696, 109 Neb 531- 

(2) Refusal to submit the question 
of whether plaintiff overloaded the 
live stock was error, where there 
was evidence of such overloading — 
Panhandle & S. F. R- Co. v. Sandei^ 
son, Tex.CivApp., 218 S-W. 540- 

Failizre to chazge not error 

Failure to instruct on shipper’s 
duty under the contract to care for 
cattle because of havmg sent an at¬ 
tendant with the cattle, and that the 
earner would not be liable for de- 
i lays caused by the fault of the at¬ 
tendant, was not error, where the 
earner waived the provision of the 
contract and assumed the duty of 
carmg for the cattle —^Baker v. 
Nance Bros., Tex.Civ.App-, 294 S.W. 
290. 

Construction of chaise 

In an action for injuries to cat¬ 
tle before being unloaded on arrival 
at destination, where the carrier 
pleaded contributory negligence of 
the shipper m failmg to remove the 
stock already unloaded from the re- 
ceivmg pens, a charge submitting 
to the jury the effect of an agree¬ 
ment by the earner’s conductor to 
give the shipper a reasonable time 
to procure horses an^ men to hold 
the sto<k already unloaded, so as 
to empty the pen, was evidently not 
drawn to submit the issue of con¬ 
tributory negligence, but to sub¬ 
mit the shipper’s excuse relieving 
him from the enlarge of negligence. 
— ^Davis V. Simmon^, Tei:Civ«Aj>p., 
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must be confined to the pleadings and evidence.®^ 
In an action for loss of-an animal killed in transit, 
an instruction limiting defendant’s exemptions from 
liability to the inherent vice or vicious propensities 
of the animal was not erroneous, where no other 
exemptions, such as those arising from an act 
of God, or the public enemy, or the shipper’s fault, 
wece invoked by defendant-®^ 

Proximate cause of loss or injury. Where the 
carrier relies as a defense on one of the excep¬ 
tions to its common-law liability, proper instruc¬ 
tions should be given on the issue of proximate 
cause,®^ unless imwarranted by the evidence.®® In 


an action for damage to goods by delay in transpor¬ 
tation, an instruction to find for the carrier only 
if the bad condiuon of the goods when delivered 
to it, due to excessive rams, moisture, and exposure, 
was the “sole” cause of its damaged condition, 
was correct, the carrier being liable for damage 
resulting from its negligence, concurring with an 
act of God or other cause.®® So, in an action for 
injury to goods m transit by reason of a flood, 
an instruction as to the carrier’s liability in case 
the damage was caused by an act of God, requir¬ 
ing it to be the immediate, proximate, and sole 
cause of the damage, not concurred in by the 
negligence of the earner, was proper.®^ 


240 S.W. 970, dismissed for want of 
jurisdiction. 

*‘Acts” of sMpper 

Since all acts of a shipper do not 
relieve a earner from liability, an 
instruction that a earner, sued for 
loss of a ho£r, should not be held lia¬ 
ble if Its death was due to an act of 
plaintiff shipper, was erroneous, as 
excusing the earner from liability if 
its death was due to any act of the 
shipper.—Browning v. Wells Fargo & 
Co. Express, Mo.App., 243 S.W 190. 

62. XJ S.—^Mount V. LouisviUe & N. 

R. Co, CCJLAla.. 287 F. 617 
Tex.—Galveston, H & S. A. Ry. Co. 

V. Buck, CivApp., 230 SW. 89. 

Va.—ChesapeaJke & O. R. Co v. Os¬ 
borne. 153 S.E. 865, 154 Va 477. 

Znstniction warranted by evidence 

(1) Instruction that earner was 
not liable if shipment was damaged 
while being transferred hy plaintiff 
or its agent from one car to another 
was justified by evidence showmg 
that defendant's consignor tranship¬ 
ped the goods to plaintiff—Michellod 
V. Oregon-Washmgton R. & Nav. Co., 
168 P. 620, 86 Or. 329. 

(2) Instruction that railroads were 
not liable for injury to cattle ship¬ 
ment from act of God held proper 
under evidence—^International & G. 
N. R. Co. V. Barnes Bros, 294 SW. 
349, affirmed Barnes Bros. v. Interna¬ 
tional & G- N. R. Co., Com-App., 1 
S.W 2d 273. 

(3) Instructions to find for car¬ 
rier, if damage to strawberries re¬ 
sulted from mherent infirmity was 
not erroneous as abstract.—H Rouw 
Co. V American Ry Express Co, 291 
SW. 1001, 173 Ark. 84. 

(4) Other instructions warranted 
by the evidence—W. B. Neal & Son 
V Panhandle A S. F. Ry Co., Tex. 
CivApp., 245 S.W. 452. 

InstrnctioiL not waxiaated by evi¬ 
dence 

(1) In an action for damages to 
household goods and merchandise de¬ 
stroyed by fijre while bemg unloaded i 


from a car, where the evidence show¬ 
ed that the imtial fire had been 
apparently completely extinguished, 
and plaintiff’s testimony tended to 
substantiate his theory that the sub¬ 
sequent fire was caused from an un- 
perceived part of the initial fire, and 
there was no evidence from which 
it could be mferred that plaintiff 
was negligent m not extinguishing 
the fire, instructions predicated on 
sucfii negligence were erroneous, as 
not supported by the evidence —• 
Mount V. Louisville & N, R Co, C. 
C.A.Ala.. 287 F. 617. 

(2) Refused instruction to find for 
defendants if plaintiff’s negligence 
contributed to damage, although de¬ 
fendants were also negligent, held’ 
properly refused, as not based on 
evidence—Seaboard Air Line Ry. Co 
V. J. E. Bowden & Co., 131 S.E. 245. 
144 Va. 154 

<3) In action against common ear¬ 
ner of goods hy motor vehicle for 
loss of oriental rug m transit, where 
rug was seen by earner’s manager, 
was shipped with other household 
goods without concealment, and no 
inquiry was made as to its value, 
shipper could not he held guilty of 
fraud, and refusal to instruct on al¬ 
leged fraud was proper.—Shikany v. 
Salt Creek Transp. Co., 45 P2d 645, 
48 Wyo. 190. 

XnstzuGtions sot warrasted by plead- 
isgs 

(1> The issue of failure of the 
caretakers properly to look after cat¬ 
tle shipped was not raised where, 
although the railway pleaded special¬ 
ly the stipulations of the shipping 
contract obligating the shipper to at¬ 
tend and take care of his cattle, 
there was no allegation of breach of 
this condition, nor any charge of 
contributory negligence m this re¬ 
spect and hence a special instruction 
on such issue was properly refused. 
—Galveston, H & S. A. Ry. Co v. 

[ Buck. 230 S W. 891. 

(2) Carrier's instruction predicat¬ 
ed upon shipper's fraud in represent-; 
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mg value of intra-state shipment 
was properly refused, where fraud, 
was not alleged.—Chesapeake & O. 
Ry. Co. V. Osborne, 153 SJBI. 865, 154 
Va. 477. 

63. Mo—Ward v. American Ry. Ex¬ 
press Co. App., 259 S.W. 614. 

64. N.C.—^Morris v. American Ry 
Express Co, 110 SB. 855. 183 N.G 
144 

Tex.—American Ry. Express Co. v. 
Home Star Produce Co., CivJi.pp., 
276 SW. 790. 

Erroneous refusal to instruct 
In smt against railroad for spoil¬ 
ing of tomatoes rained on while 
awaiting delayed freight tram, refus¬ 
al to instruct that, if person of or¬ 
dinary care would have covered ship¬ 
ment and failure to do so was neg¬ 
ligence, shipper’s conduct was proxi¬ 
mate cause of loss, was held error. 
—Gulf, C. & S, P. Ry. Co. v. Hill, 
Tex.CivApp., 284 S.W. 594. 

65. Md —Atlantic Fruit Co. v. Penn¬ 
sylvania R Co, 130 A. 63, 147 
Md 1. 

Instraction on contributory n^:1L 
gence as proximate cause held 
unnecessary 

In action for loss in shipment of 
bananas, instruction that, if loss 
was caused by negligence of agent 
sent with shipment hy shipper m 
failing to regulate temperature prop¬ 
erly, causing banan8-«5 to npen too 
soon, there could he no recovery, was 
held not erroneous, notwithstandmg 
there was no requirement for jury 
to find such negligence was proxi¬ 
mate cause or was not negatived by 
existence of concurring negligence, 
proximate cause and concurrmg neg¬ 
ligence being inapplicable under the 
evidence.—Atlantic Fruit Co. v 
Pennsylvania R. Co., 130 A. 63, 147 
Md. 1. 

60l Ark.—Payne v. Orton, 234 S.W. 
469, 150 Ark 307. 

67- Miss —Feld v. Columbus & G 
Ry. Co., 121 So. 272, 153 Miss. 

1 601. 
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d. Contractual T.iTiriitation of Liability 

The sufficiency of instructions with respect to limi¬ 
tations of the carrier's liability contained in the contract 
of shipment is governed by the general rules. 

The jury are entitled to correct instructions 
on the issues arising under a contract limiting 
the common-law liability of the carrier,68 and this 
applies to limitations as to the value of the prop¬ 
erty,®® and to provisions requiring notice of the 
claim or injury."^® 

e. Damages 

Correct instructions as to damages for loss of, or 
injury to, property transported must be given, and their 
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propriety and sufficiency are governed by the rules ap¬ 
plicable to civil actions generally. 

It is the duty of the court to instruct the jury 
as to the proper basis upon which the damages are 
to be ascertained but where the damages sought 
are the difference in the market value of the prop¬ 
erty at destination in the condition delivered and 
the condition when properly delivered it is not nec¬ 
essary to charge on the measure of damages, it be¬ 
ing sufficient for the court simply to submit to the 
jury a special issue calling for that difference in 
value.^2 The instructions given or offered must, of 
course, correctly state the law relating to the ele¬ 
ments and measure of damages,^^ giid instructions 
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6S. Tex— ^PRTibandle & S. F Ry. Co | 
V. Sanderson, CivApp., 218 SW j 
540 dismissed for want of ju¬ 
risdiction. 

Tastmotjons li^ proper 

(1) Where a special contract ex¬ 
empted the carrier from liability for 
loss or injury resulting from the 
nature of, or mherent vice m, the 
property, unless caused in whole or 
in part by its negligence, an instruc¬ 
tion that the carrier did not msuie 
that perishable goods would reach 
their destination in good condition, 
and was bound only to exorcise rea¬ 
sonable care, was proper—^Peninsula, 
Produce ESxch v. American Ry. Ex¬ 
press Co, 128 A 403, 147 Md. 424 

(2) Where carrier set up special 
contract limitmg liability, instruc¬ 
tions as to recovery if contract was 
voluntarily made by shipper, and 
vice versa, were held sufficient—^lUi- 
nois Cent R. Co. v. Mattingly, 119 
NE 498, 69 Ind App. 166. 

(3) Instruction that limitation of 
liability is no defense of loss was 
caused by earner's wanton or gross 
negligence, was held authorized by 
the evidence—Kingsbury v Chicago 
& A R Co. 213 IlLApp 439. 

Xastructions properly refused 

fl) Where a shipping contract pro¬ 
vided that in case an employee of the 
shipper accompanied live stock, the 
earner should not he liable for any 
defective ventilation, an instruction 
requiring verdict for earner if ship¬ 
per or attendant, after drop in tem¬ 
perature en route, failed to notify 
earner of injuries and request re¬ 
pair of broken window, was prop¬ 
erly refused as not justified by the 
contract.—Green v. American Ry Ex¬ 
press Co , Mo App., 34 S.W 2d 1039 

(2) Magistrate's refusal to charge 
stipulation on back of bill of lad¬ 
ing refemng to cases in which car¬ 
rier would not be liable was held 
justified, the cases being grouped to¬ 
gether—Ward V. Atlantic Coast Line 
R. Co., 151 S.E. 904, 155 S.C. 54. 


©9- Mo—Green v. American Ry. Ex¬ 
press Co , App , 34 S W 2d 1039. 

Xnstructiou held erroneous 

In action by mtra-state shipper of 
a stallion in EZansas, under the de¬ 
clared valuation on which the rate 
was based, an instruction was er¬ 
roneous which submitted to the jury 
the question of whether the shipper 
knowingly accepted the reduced rate 
based on the declared value, the ship¬ 
per's knowledge of the lawful rale 
bemg conclusively presumed by Kan¬ 
sas law, which controlled—Strother 
V- Atchison, T. & S. F. R. Co, Mo 
App , 212 S W. 404. 

Xustruction properly refused. 

Testimony of carrier's agent that 
owners' agent stated that amount ob¬ 
viously less than real value of prop¬ 
erty destroyed was sufficient valua¬ 
tion tended at most to prove a con¬ 
tract for relief against the carrier's 
common-law liability, contrary to the 
constitution, and did not warrant 
instruction that owners were estop¬ 
ped to claim more—A Arnold & Son 
Transfer & Storage Co. v. Weisiger, 
6 S.W2d 1084, 224 Ky 659. 

70. S C —Allen v. Davis, 118 S E 
614. 125 S C. 256 

Seasonable time for d^vezy as fix¬ 
ing tune for notice 

(1) An instruction that the jury 
should determine what was a reason¬ 
able lime for delivery by a earner, 
as bearing on the lime for giving 
notice of claim under the conditions 
existing at the time of the shipment 
of the goods, was not erroneous, 
there being some evidence as to such 
conditions —^American Ry. Express 
Co v Roberts, 111 SE 744, 28 Ga 
App. 510 

(2) An instruction to the effect 
that, under a provision of a bill of 
ladmg requiring claims for failure 
to deliver to be made in writing 
within SIX months after reasonable 
time for delivery had elapsed, a rea¬ 
sonable time for delivery is not con¬ 
sidered to have elapsed until after 

1 carrier has been unable to trace or 
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has abandoned a search for the un¬ 
delivered freight, was erroneous as 
making reasonable time dependent on 
carrier’s action and as being a charge 
on the facts—Allen v. Davis, 118 S. 
E 614. 125 S.O 256. 

Waiv^ of notice 

Where contract for shipment of 
live stock required notice of claim 
for loss or injury to be given before 
removal, etc, instruction that if de¬ 
fendant waived its right to notice 
before stock was removed by its 
failure after notice to attempt to 
examine stock, etc, plaintiff could 
recover was error—Chicago, R I & 
P Ry. Co. V. Brightwell, 162 P 484, 
62 Okl 149. 

Knowledge of carxier as equivaleiLt 
to notice 

In an action for damage to live 
stock, an instruction that if defend¬ 
ant, within the time fixed by the 
contract for giving notice of damage, 
had knowledge of the damage, then, 
as a matter of law, the provision as 
to notice was complied with was im¬ 
proper.—Newman v. Union Pac. R 
Co. 210 Ill App. 13. 

71- Tex —^Texas & P. Ry Co. v. 
Bufkin. Civ App., 19 S W 2d 343 
Xnstmetions must give jury guide 

or cliart by which to measure dam¬ 
ages—^Texas & P Ry Co v. Bufkin, 
Tex.Civ.App, 20 S.W.2d 1119—Texas 
& P Ry Co V Bufkin, TexCiv.App, 
19 SW2d 343 

Basis for computmg damages spec¬ 
ified in contract for interstate ship¬ 
ment IS subject to modification, and 
earner is entitled to submission of 
case in harmony with rules of inter¬ 
state commerce commission —Shier 
v American Ry. Express Co., 208 N. 
W 746, 234 Mich 505. 

72- Tex—^Houston & T. C. R Co. v. 
Striblmg, Civ App, 293 SW. 890 

73- Tex—^Panhandle & S F Ry. Co. 
v Parrish, Civ App., 281 S.W. 887. 

Xnstmetions held proper 

(1) In an action for damages to 
com because mixed with coal dust in 
shipment, an instruction, that the 
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measure ot damages Tvas the differ¬ 
ence between the fair and reasonable 
market value in clean condition at 
the time and place of delivery and 
Its fair and reasonable market value 
at the same time and place in the 
condition in which delivered, was not 
erroneous as authorizing the assess¬ 
ment of special damages without 
showmg notice of the special con¬ 
tract nf sale, the fact that the sale 
price and market price were the 
same not changing the character 
of the damages from general to spe¬ 
cial.—^Director General of Railroads 
V. A. C Schuff & Co., 237 SW. 410, 
193 Ky. 737. 

(2) Nor was such instruction er¬ 
roneous as omitting to direct atten¬ 
tion specifically to the part of the 
com injured when delivered to the 
original pnrchaser, who refused to 
accept it on account of the coal 
dust, there being no evidence of neg¬ 
ligence in handling the corn or add¬ 
ing injury thereafter.—Director Gen¬ 
eral of Railroads v. A. C- Schuff & 
Co, supra. 

(3) Instruction that measure of 
damages for injuries to live slock 
in transit was difference between 
reasonable market value at point 
of destination when they should have 
been delivered there, and such value 
at place where delivered and sold 
by plaintiffs, less expense of trans¬ 
porting them to destination, was not 
error as directing deduction of cost 
of transportation from reasonable 
market value at place of delivery.— 
Morrow v. Wabash Ry Co, 276 S.W. 
1030, 220 MoApp. 513. 

(4) In an action for damages to 
cattle during shipment, where the 
evidence showed that the cattle were 
weak and impoverished when ship¬ 
ped, charges by the court limiting 
the liability of defendant to da mages 
resulting from the negligence of the 
carriers, and excluding all injuries 
or damages resultmg from the con¬ 
dition of the cattle when shipped, 
were held to submit to the jury the 
correct basis upon which to estimate 
the damages for loss or injury to 
that class of cattle—Hartford Pire 
Ins. Co. V. Galveston H. & S. A Ry. 
Co., Tex.ComApp. 239 SW. 919. re- 
versmg Galveston, H & S. A. Ry. Co. 
V. Hartford Fire Ins Co., Civ.App, 
220 S.W. 781. 

(5) Such charges were not erro¬ 

neous as authorizing recovery for 
-damages to which the earners' neg¬ 
ligence may have in any wise con¬ 
tributed, although in submittmg the 
defensive issues growing out of the 
weakness and poverty of the cattle 
the court stated the earners were 
not liable for damages not caused or 
contributed to by their negligence.— 
Hartford Fire Ins Co v. Galveston, 
H & S. A. Ry. Co, supra. j 

(6) In an action against a cai^l 


Tier for damages to cattle by delay, 
where there was evidence that a 
tram wreck, and consequent delay 
and confinement for twelve hours, 
caused depreciation, an instruction 
that the plaintiff was entitled to re¬ 
cover for this element of damages 
was proper, although he was able to 
sell immediately upon arrival—Gulf, 
C & S. P. Ry. Co. V. Rodriquez, Tex 
Civ.App., 185 SW. 311. 

(7) Instruction as to carrier’s lia¬ 
bility for injury to car of mustard 
greens was held not objectionable as 
authorizing damages for natural de¬ 
terioration.—Rio Grande & E P. Ry 
Co. V T. A Austin & Co., Tex Civ 
App., 12 SW.2d 1070, reversed on an¬ 
other ground. Com App, 25 S.W.2d 
306 

(8) In a suit for injury to live 
stock in transit, a charge to consid¬ 
er the extent of recovery of the cat¬ 
tle from their injuries, and if recov¬ 
ery was complete, to find for the 
carrier, is not objectionable as con¬ 
fining consideration to complete re¬ 
covery.—^PflTihflndle & S F. Ry. Co. 
V. Norton, Tex Civ App., 188 S W. 
1011 . 

(9) Other instructions held proper. 
Ala.—^Louisville & N. R. Co v. Kin¬ 
ney, 127 So. 802, 221 Ala 48— 
Southern Ry. Co v. Northwestern 
Fruit Exch, 98 So. 382, 210 Ala. 
519 

Ark—^Missouri Pac. R Co. v. W. M. 
Smith & Co, 265 S.W 64, 165 Ark 
546—Suckle v Missouri Pac R. 
Co.. 241 S.W. 368, 154 Ark. 168. 
Cal—^Murray v. Southern Pac. Co., 
296 P 667, 112 Cal App 150. 

Ky.—A- Arnold & Son Transfer & 
Storage Co. v. Weisiger, 6 S.W.2d 
1084. 224 Ky 659 

Mo.—Green v American Ry. Express 
Co., App., 34 S.W2d 1039. 

N.C.—Coley Farming Co. v. Seaboard 
Air Line Ry. Co, 126 S E 167. 189 
N.C. 63. 

Tex.—^Panhandle & S. F. Ry. Co. v. 

Key, Civ App., 20 S W 2d 260. 

Tt—Saliba v New York Cent. R. 
Co. 144 A. 194. 101 VL 427. 

Instractions hdd exxoiieoiis 

(1) Instruction in shipper’s action 
that damages for lost and damaged 
hogs were difference m value when 
delivered hy and returned to con¬ 
signors was held erroneous —Gil¬ 
lette V. St. Louis-San Francisco Ry 
Co, MoJ^pp., 24 SW.2d 1050. 

(2) Instruction on measure of 
damages for injuries to ammals sold 
at way point was held erroneous as 
not requiring findmg that they had 
to be sold there because so badly m- 
jured that shipment could not be 
continued, in view of conflictmg evi¬ 
dence as to extent of mjury—Mor¬ 
row V Wabash Ry. Co, 276 S.W. 
1030. 220 Mo.App. 518. 

(3) In an action against a trans- 
i fer company for damages to house¬ 
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hold goods, an instruction that the 
measure of damages was the reason¬ 
able market value of the goods dam¬ 
aged and the usual value of the la¬ 
bor and material necessary to repair 
the same together with the differ¬ 
ence between the reasonable market 
value of the goods just before the 
damage and just after the repair 
was made was erroneous as in effect 
authorizing a recovery for the value 
of the goods plus the difference be¬ 
tween the market value before the 
damage and after the repair—-Em¬ 
pire Transfer & Storage Co. v. Botte, 
Tex Civ App., 232 SW. 347 

(4) Instruction that measure of 
damages for cattle that died as re¬ 
sult of carrier’s negligence was their 
intrinsic value at destination on day 
cattle were shipped, was erroneous, 
where it was not shown that cattle 
had no market value, and only proof 
of intrinsic value was mcompetent 
testimony of shipper.—Wichita Val¬ 
ley Ry. Co. V Turbeville, Tex.Civ. 
App.. 269 S.W. 498. 

(5) In action for injury to live 
stock shipment, a requested instruc¬ 
tion requirmg a findmg that there 
was no declme in market value of 
sheep, when there was such evidence 
as to either ewes or lambs, is erro¬ 
neous. since the term “sheep” m- 
cludes ewes and lambs—^Panhandle 
& S. F. Ry. Co- V. Bell, Tex Civ 
App, 189 S.W. 1097. 

(6) Instruction that the measure 
of damages for injuries to live stodi 
was the difference between the mar¬ 
ket value of the stock as it should 
have arrived and as it did arrive, 
was erroneous, if there was no mar¬ 
ket value at the place of destmation 
—Missouri, etc, R. Co. v. Mulkey, 
Tex.CivApp., 159 SW. 111. 

(7) Other instructions held erro¬ 
neous.—^Panhandle & S. F Ry Co v. 
Pamsh, Tex.Civ.App., 281 S.W 887 
—^Rio Grande, E P & S. F R Co- 

V. Kraft & Madero, Tex.CivApp, 212 
SW. 981, dismissed for want of ju¬ 
risdiction—^Panhandle & S. P Ry. 
Co. V. Brown, Tex.CivA.pp, 198 S. 

W. 172. 

D^boitioiL of terms 

In action for damage to stock ship¬ 
ment caused by earner’s delay, m- 
structions as to damages should have 
defined shrinkage for which plaintiff 
could recover, some shrinkage nat¬ 
urally occurring on such a shipment. 
—^Baker v. Bush, MoApp., 194 S.W. 
1061. 

Punitive 

In action against carrier, mstruc- 
tion which authorized jury to ad¬ 
judge punitive damages if earner’s 
failure to perform Its public duties 
was “reckless” or wanton, or grossly 
negligent, or willful, was not erro¬ 
neous on grround that “reckless” 
means no more than simple negh- 
gence, since word imports heedless 
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which erroneously limit the damages to which plain¬ 
tiff is entitled,or, on the other hand, are so 
framed as to permit recovery for items which are 
not proper elements of damage,^^ should not be 


given. The instructions as to damages should be 
complete,and not imsleading.^^ They must also 
be confined to the issues raised by the pleadings 
and proof,^^ and must not ignore or exclude ma- 


indifference to consequences, “reck¬ 
lessness” being synonymous with 
“gross negligence ”—^Tri-State Trans¬ 
it Co V Gay. Miss, 172 So. 742 

74. N.J.—Cordery v American Ry 
Express Co, 137 A. 719, 5 N J. 
Misc. 600. affirmed 140 A. 416. 104 
NJLaw 434. 

75. Ill —Conover v. Wabash Ry Co . 

208 niApp 105. 

Md— Bloecher & Schaaf v Pennsyl¬ 
vania R Co, 160 A. 281, 162 Md 
463. 

]llj[o—Dillen V. Wabash Ry. Co.. 
App, 294 SW. 439. 

Tex—St. Louis Southwestern Ry j 
Co. of Texas v Seale & Jones, i 
Com App, 267 S.W 676. modifying. 
Civ App.. 247 SW. 883 
Va—Chesapeake & O. Ry. Co. v Os¬ 
borne. 153 SE. 865, 154 Va 477. 

77. Tex—Galveston, H & S. A Ry 
Co. V Buck. Civ App. 230 S.W 891 

InsrixnctioiL h^d wissiAtviinff 

In shipper's action for damages to 
cattle shipped, where the railway's 
right to have the jury exclude from 
the amount of damages found the 
usual and ordmary losses from ship¬ 
ment or those resulting from the 
condition of the cattle was safe¬ 
guarded by the general charge, the 
earner was not entitled further to a 
specific instruction, which required 
the jury to find no damages what¬ 
ever if they should believe that the 
injuries to the cattle were caused in 
part by impoverished condition of 
the cattle unless they could separate 
such damages from those accruing 
from the negligence of the earner; 
for m such a case the jury were not 
required to be able to “separate” 
damiiges caused by negligence from 
those resultmg from other causes, 
as that term would ordinanly be 
understood by a jury, so that the re¬ 
quested instruction was incorrect 
and misleading —Galveston. H & S. 
A Ry Co. V. Buck, Tex-CivApp, 230 
SW. 891. 

Instructions held not miaie'idlng 

(1) In action for dnmag^e to goods 
.m transit, instruction to allow dif¬ 
ference between what they “would 
have brought m open market” on day 
of arrival at destination, had they 
arrived m good condition, and rea¬ 
sonable market value m damaged 
condition, was not misleading nor 
prejudicial to defendant, if technical¬ 
ly erroneous—American BYuit Grow¬ 
ers V. St. Louis. B & M. Ry. Co. 
MoJ^pp.. 261 SW 949, certiorari de¬ 
nied St. Louis. B. & M. R. Co. V 


American Fruit Growers, 45 S Ct 94, 
266 U.S 611. 69 LEd 467. 

(2) In action for death of cattle 
from injuries received in transpor¬ 
tation, an instruction as to measure 
of damages to he adopted “if you find 
that the defendant G. Railway Com¬ 
pany or its connectmg carriers were 
guilty of negligence, and that the 
plaintiff has been damaged as al¬ 
leged,” was not misleadmg as 
against contention that it did not 
confine jury to specific acts of neg¬ 
ligence alleged, the words “as al¬ 
leged” having reference “to the mat¬ 
ter of negligence and damages ”— 
Gulf, C. & S P Ry. Co v. Morris, 
Tex Civ App, 241 SW, 235, affirmed, 
Com.App. 250 S.W 1017. 

(3) In an action against a carrier 
for damage to cattle by delay an in¬ 
struction that plaintiff might recover 
for extra shrinkage and bad appear¬ 
ance was not improper as misleading 
in mixiTig two elements of damage, 
since they are so nearly similar m 
character as to he substantially a 
common cause of loss.—Gulf, C & S 
P Ry Co. v. Rodriquez, Tex.Civ.App., 
185 S.W. 311. 

(4) Other instructions held not 
misleading 

Ark.—American Ry. Exp. Co v. Cole, 
42 SW2d 772, 184 Ark. 485. 

Mo —Dillen v. Wabash Ry. Co., App , 
294 S.W 439. 

Tex.—Gulf, C. & S P. Ry. Co v. 
Rodriquez, Civ App , 185 S W 311 
—^Missouri, K & T Ry Co of 
Texas v. Western Automatic Music 
Co , Civ.App., 161 S.W. 380. 

78- Ky—^Davis v Rhodes, 266 SW 
1091, 206 Ky. 340. 

Mo,—^Forest Green Farmers’ Eleva¬ 
tor Co. V Davis, 270 SW. 394, 216 
Mo.App. 545. j 

Instructioiis held waxzanted by evU 
dence 

(1) Evidence that melons when re¬ 
ceived were worthless warranted in¬ 
struction allowmg consignee recov¬ 
ery against carrier for full market 
value, less freight charges.—^Louis¬ 
ville & N R Co. V. Hensley, 35 S.W. 
2d 279, 237 Ky 224. 

(2) Other instructions held war¬ 
ranted by evidence. 

Iowa— ^Batebam v. Chicago, M. & St 
P. Ry. Co., 192 N.W. 818, 195 Iowa 
659 

Mo—Nigh V- Chicago, R I. & P 
Ry. Co, 276 SW. 1038, 220 Mo 
App. 766. 

Mont.—Rice v. Chicago, M. & St. P 
Ry. Co, 197 P. 999, 59 Mont. 570 
Tex.—Hartford Fire Ins. Co. v. Gal- 


veston, H & S. A. Ry. Co., Com 
App, 239 S W 919. reversmg Gal¬ 
veston. H. & S. A. Ry. Co. v. Hart¬ 
ford Fire Ins. Co. Civ.App, 220 
SW 781—^Panhandle & S P. Ry 
Co. V Vaughn, Civ.App., 191 SW 
142, affirmed. Com App, 222 S.W. 
206. 

Instrnctioits hdd not warranted by 
evidence 

(1) Where, in shipper’s action for 
dA.mages to cattle, three of which 
died, evidence showed that death of 
one of them was not attributable to 
the fault of defendant, instruction 
authorizing recovery for death of 
three cattle was broader than the 
evidence.—Sandker v. Wabash Ry 
Co. Mo App., 267 SW 957. 

(2) Where the cattle for the in¬ 
jury to which a suit was brought 
against a carrier were transported in 
eight separate shipments, and plain¬ 
tiff introduced evidence by the care¬ 
takers m charge of some, but not 
all. of the shipments as to the de¬ 
preciation in value of the particular 
shipment in charge of the witnesses, 
some of whom, however, did not 
qualify as knowing the market value 
at the place of destination, a charge 
that, if any of the cattle delivered 
ahve at the point of destination 
were injured or damaged, and de^ 
predated in value by the negligence 
of the carriers, to find for the plain¬ 
tiff damages measured by the dif¬ 
ference between the market value of 
such, cattle in the condition in which 
they were delivered and in the con¬ 
dition they should and would have 
been delivered, was without suffi¬ 
cient basis in the evidence, and the 
giving thereof was reversible error 
—^Hartford Fire Ins. Co v. Galves¬ 
ton, EL & S. A. Ry. Co., Tex Com. 
App, 239 SW 919, reversmg Gal¬ 
veston, EL & S A. Ry Co. v. Efa.rt- 
ford Fire Ins. Co., Civ App., 220 S. 
W. 781. 

(S) Other instructions held not 
warranted by evidence. 

Mo.—Greening v. Chicago & N. W. 

Ry. Co. App., 183 SW. 1121. 

Tex —Schaff v. Hill & Thompson, 
Civ.App., 238 SW. 1037. 

Failiure to xecovezy to Issues 

In action against earner for loss 
of wheat in transit, instruction which 
failed to limit recovery to amount 
of wheat claimed to have been lost 
as shown by pleadmgs and evidence 
was erroneous, jury being authorized 
thereby to go beyohd petition and 
proof.—Forest Green Farmers’ Ele¬ 
vator Co. V. Davis. 270 S.W. 394, 216 
Mo.App. 645. 
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terial issues or evidence from the consideration 
of the juryJ^ If the market value of live stock is 
shown by the evidence to exceed the value alleged 
in the petition, the court should instruct that the 
recovery for loss of, or injury to the stock could 
not exceed the amount claimed in the petition.*® 

Double damages. An instruction which is so 
framed as to authorize the recovery of double dam¬ 
ages for injury to property transported is erron¬ 
eous 

Apportionment of damages. Where the carrier’s 
negligence contributed to the loss or injury, an 
instruction which penrnts the jury to apportion 
the damages if the loss was caused by an act of 


God,*2 or the negligence of the shipper,** is er¬ 
roneous, 

f. Presmnptioxis and Burden of Proof 

The general rules relating to instructions in civil ac¬ 
tions are applicable to instructions as to presumptions 
and burden of proof in actions against carriers for loss 
of, or injury to, property. 

The instructions as to presumptions and bur¬ 
den of proof in an action against a earner for loss 
of, or injury to, property in its possession must, as 
in other civil actions, be sufficient in substance and 
form*^ and it is error to refuse a proper instruc¬ 
tion;*® but instructions which are misleading or 
confusing,*® or ignore issues which there is evi- 


79. Miss. —Covingrton v. Tazoo & M. 
V. Ry. Co-, 71 So. 821, 111 Miss. 
559. 

Tex.—Ft. Worth & R. (x. Ry. Co v. 
Fllis. CivJ\.pp., 225 S.W 409, dis¬ 
missed for want of jurisdiction 

80l Tex.—Panhandle & S. F Ry. Co 
V. Snodgrrass, Civ.App., 27S S.W. 
337. 

81. Tex—Panhandle & S P. Ry. Co. 
V. Liockhart, Civ App, 277 S.W. 230 
—-Kansas City, M & O Ry. Co v 
Russell, Civ.App., 184 S.W. 299. 

10 C.J. p 394 note €5. 

82. Ga—Central of Georgria Ry. Co 

V. Elvans, 134 SB. 122, 35 Ga.App 
438. 

88. TJ.S—Atchison, T & S F. Ry 
Co. V. Merchants' Live Stock Co., 
C.C.AN.M.. 293 P. 987. 

Anz.—Southern Pac. Co. v. 
Itule. 74 P.2d 38 

Iowa—-Vander Beek v. Chicag:o & N. 

W. Ry. Co, 278 NW. 201. 

Mo—Green v. American Ry. Express 
Co., App, 34 S.W.2d 1039. 

In s t ru ct i ons held, proper 

(1) In an action ag-ainst a carrier 
for damages to a shipment of cattle 
through delay in transit occasioned 
in part by a blizzard and in part 
because of insufficient motive power, 
an instruction that the burden is on 
defendant to prove the necessity of 
detaching the engine by reason of 
storm, and of proving that the in¬ 
jury was solely the result of an act 
of God and to prove the negligence 
of defendant, and that his damage 
was occasioned therefrom, was not 
erroneous.—McKinley v. Hines, 215 
P. 301, 113 Kan. 550. 

(2) Failure to instruct that plain¬ 
tiff has burden of proving carrier's 

- negligence concurred with act of 
Grod was not error, where earner's 
evidence tended to show such negli¬ 
gence—^Pord V Wabash Ry. Co, 300 
S.W 769, 318 Mo. 723, affirming, App, 
266 S.W. 1032. 

(3) Other instructions held proper.^ 


Ga.—^Hogg V Louisville & N. R. Co.. 

127 S.E 830, 33 GaApp. 773- 
111—Gardner v. Railway Express 
Agency, 274 Ill App. 626. 

Iowa.—^Buck V. American Railway 
Express Co, 192 N.W. 277, 195 
Iowa 1024 

Ohio.—St. Louis-San Francisco Ry 
Co. V. Glow Electric Co, 172 N.B 
425. 35 Ohio App. 2Dl~Fean v 
Alabama Great Southern R Co, 
159 N.B. 4S7, 26 Ohio App. 96. 

Instractioiis held improper 

(1) In an action for damages to 
shipment of eggs wherein the evi¬ 
dence failed to show the extent of 
such damage, it was error to instruct 
that the burden was on defendant 
to prove the value of the eggs par¬ 
tially destroyed.—Southern Express 
Co. V. Bass, 102 S.E. 168, 24 Ga. 
App. 742 

(2) Instruction placing burden on 
shipper of horses to show he noti¬ 
fied carrier of broken windows and 
“requested” repair was held prop¬ 
erly refused.—Green v. American Ry. 
Express Co., Mo App., 34 S W 2d 1039. 

(3) In action against railroad for 
damage to shipment of tomatoes, in¬ 
struction that railroad must show 
that damage was caused by inherent 
defect in the shipment, or by negli¬ 
gence of shipper, or by some other 
cause over which railioad had no 
control, in order not to be liable, 
was error, in view of rule m such 
cases that railroad need only satisfy 
jury that it handled the tomatoes in 
accordance with shippei’s orders and 
in a reasonably prudent manner as 
to matters not covered by such or¬ 
ders.—Southern Pac. Co. v. Itule, 
Anz, 74 P.2d 38. 

(4) In action against railroad to 
recover value of stallion which died 
while in transportation, instruction 
which required railroad to show by 
preponderance of evidence that fail¬ 
ure to transjKirt horse to destination 
of shipment was not due to “any 
act or omission” upon its part was 
prejudicially erroneous, smee m- 
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struction placed upon railroad a 
duty which is not imposed by law. 
—Vander Beek v- Chicago & N. W. 
Ry Co, Iowa, 278 N.W. 201. 
InstriLctioii erroneous in form 

In action against carrier for in¬ 
jury to stock, charge that the bur¬ 
den IS on plamtiff to “show or 
prove” that the carrier failed to de¬ 
liver the stock within a reasonable 
time, instead of “reasonably satis¬ 
fy.** IS bad in form and properly 
refused—^Louisville & N. R. Co. v. 
Kinney, 127 So. 804, 221 Ala. 136. 
Ownership of property 

In an action against a carrier 
for damages to a shipment of sheep, 
an instruction that it was “incum¬ 
bent upon the plaintiffs to show own¬ 
ership of the sheep” sufficiently 
charged that the burden was im¬ 
posed upon plaintiffs to show own¬ 
ership of the sheep m themselves 
before they were entitled to recover 
damages.—Cripe v. Davis, 214 P 343. 
107 Or 142. 

Delay causing injury 

Charge that failure to explain de¬ 
lay from tie-up when tram crew 
had worked maximum time raised 
presumption of negligence was not 
erroneous.—Saliba v. New York Cent. 
R Co. 144 A 194. 101 Vt. 427. * 

85- Mich —Shier v. American Ry. 
Express Co., 208 N.W. 746, 234 
Mich. 505. 

Instructiou erroneously refused 
In shipper's action for value of 
grain lost m transit, it is error to 
refuse to charge that earner must 
prove that either the weight as 
shown by bill of lading or by state 
certificate of weight was incorrect. 
—National Elevator Co. v. Great 
Northern Ry. Co., 163 NW. 164, 137 
Mum. 217. 

86; IlL—Shellabarger Elevator Co. 
V. nimois Cent. R Co. 212 HL 
App. 1 

Xnstructions not Tnisleeding or con- 
fusi^g 

Ark.—American Ry. Express Co. v. 
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dence to support or place the burden of proof 
on the wrong party*^ are erroneous. So an in¬ 
struction which places upon plaintiff a greater bur¬ 
den of proof than he is required by law to sustain 
is crroneous,89 and an instruction which unduly 
minimizes the presumption of negligence arising 
from the fact that the carrier received perishable 
freight in good condition and delivered it at desti¬ 
nation m bad condition is also erroneous.®^ The 
instructions must be applicable to and confined 
to the issues raised by the pleadings and evidence.®^ 
Where there was an issue under the pleadings 
and evidence as to whether the property was m 
good condition when delivered to the carrier for 
shipment, an instruction that the burden was on the 
carrier to shovr that the injury was caused by an 
excepted cause was properly refused.®^ So, where 
the shipper had introduced evidence that the goods 
were delivered to the carrier in good condition 


and arrived at destination in bad condition, it was 
not error to refuse an instruction placing on the 
carrier the burden of proving its freedom from 
negligence, plaintiff having based his action on 
specific acts of negligence.^® 

260. Verdict and Findings 

The rules as to verdicts and findings in civil actions 
generally are applicable in actions against earners for 
loss of, or injury to, property. 

The rules applicable to the verdict and findings 
in civil actions generally apply to actions against 
carriers for loss of, or injury to, property trans¬ 
ported. The verdict or findings are insufficient if 
they are uncertain or ambiguous,®^ or are unsup¬ 
ported by the pleadmgs and evidence.® ^ Special 
issues may be submitted to the jury when prop¬ 
erly raised by the pleadings and supported by the 
evidence;®® but it is not error to refuse to submit 


H Rouw Co.. 294 S.W. 401. 173 
Ark. 810. 

Cfa—Central of Georgia R Co v. 
Manchester Mfg. Co., 61 S E 1128, 
6 GaApp. 254. 

Ohio—^Pean v. Alabama Great South¬ 
ern R Co., 159 N.E. 487. 26 Ohio 
App 96. 

87. Iowa—^Wilke v Illinois Cent R 
Co., 133 N.W. 746, 153 Iowa 695, 
Ann.Cas.l913B 308. 

mstractioxi properly refused 

Refusal of instruction that con¬ 
dition of strawberries at destination 
was presumably caused by carrier’s 
negligence was not error, in view of 
evidence of mherent infirmity.— 
Rouw Co V American Ry Express 
Co. 291 S.W 1001. 173 Ark. 84. 

88 . HI.—Wabasb R. Co. v. Johnson. ] 

114 Ill App. 545 j 

Tex—Cleburne Peanut & Products j 
Co v Missouri, K. & T. Ry. Co. of 
Texas Com.App. 221 S.W. 270, re¬ 
versing. Civ.App., 184 SW 1070— 
Panhandle & S F. Ry. Co v, An¬ 
drews, Civ.App, 278 SW. 478. 

Erroneous instructions 

(1) Instruction placing burden of 
^owmg lack of negligence on ear¬ 
ners, m action for injury to stock 
by sickness, was error where shipper 
sued on theory that earner was in¬ 
surer, and did not allege any specific 
act of ' negligence.—Vaughn v. St 
liOUis-San Francisco Ry. Co., 15 S 
W.2d 901, 223 Mo.App. 732. 

(2) In action for loss of, and in¬ 
jury to, cattle when car containing 
them was burned on a siding alleged 
to have been caused by sparks from 
a passing engine, where the action 
was heard on the issue of negligence, 
it was reversible error to instruct, 
as to the negligence alleged, if it 
was found the cattle were injured 


in defendant’s custody, the burden 
was on it to exculpate itself; that 
in shipments of live stock the bur¬ 
den is on defendant to show injuries 
in transportation were not caused by 
its nogligence —Austm v. Seaboard 
Air Line Ry., 121 S.E. 1, 187 NC. 7 

(3) Charge putting burden of 
showing freedom from negligence on 
earner was error, where evidence 
made question of whether damage to 
shipment was due to inherent in¬ 
firmity of fruit one for jury.—Gal¬ 
veston, H. & S A. Ry. Co v. Licata, 
Tex Com App, 280 SW 540, revers¬ 
ing, Civ.App., 269 S.W- 821 

89- IlL—^Transformer Corporation of 
America v. HinchclifC, 279 111 App. 
152. 

Erroneous instruction 

In an action for damage to goods 
freezing in transit, an instruction 
requiring plaintiff to establish spe¬ 
cific negligence, where he was bound 
only to establish delivery to carrier 
in unfrozen condition and delivery 
at destination in frozen condition, 
IS erroneous.—^Dye Produce Co v 
Davis. 209 NW. 744, 202 Iowa 1008 

90, Mmn —W. A. White Brokerage 
Co V. American Ry Express Co., 
219 NW 290, 174 Minn. 377. 

91- Ill —^Harshaw, Puller & Good¬ 
win Co V. Illinois Cent. R. Co., 
252 Ill App. 253. 

Xnstmctlon held based ou the evi¬ 
dence 

Iowa—^Bateham v Chicago, M & St. 
P. Ry Co., 192 NW. 818, 195 Iowa 
659. 

92. Tex —Leon v, Hines, Civ.App., 
223 SW. 239. 

93- Mo.—Wentworth Fruit Growers* 
Ass’n V American Ry. Express Co, 

I 1 S.W.2d 1028. 222 MoJ^-pp. 1189. j 


94- Tex.—Garlitz v. International- 
Great Northern Ry Co, Civ.App., 
11 SW2d 591. 

Verdict or findings held not uncer¬ 
tain 

Tex —Gulf, C & S. F Ry. Co v- 
Morrow, Civ App., 66 S W 2d 481- 
error dismissed—Chauncey v. Kan¬ 
sas City, M & O Ry. Co., Civ. 
App, 32 SW2d 369—Panhandle & 
S F. Ry. V. Harp, Civ.App„ 193 
S W^. 438. 

95- Tex —St. Louis Southwestern 
Ry. Co. of Texas v. Brown & Co, 
Civ.App., 248 SW. 97. 

Finding held not supported by evi¬ 
dence 

Tex.—^Panhandle & S P Ry. v. Harp, 
Civ.App , 193 S W. 438 

Findings as to valne 

In a shipper's action against a 
railroad company for the value of 
hogs escaped from the railway stock 
pen because of the negligent main¬ 
tenance of the stock pen, a judgment 
for plaintiff must be reversed in the 
absence of evidence to support a 
finding as to the value of the hogs 
sued for.—St. Louis Southwestern 
Ry Co. of Texas v. Brown & Co., 
Tex.Civ.App., 248 S.W. 97. 

96- Tex—^Texas & New Orleans Ry. 
Co. V. Booth, Civ.App, 99 S.W.2d 
430, error dismissed 

Issues held properly submitted 
(1) In shipper’s action against car¬ 
rier for damage to cattle m transit, 
two separate special issues as to 
whether cars were properly heddedl 
and whether there were cracks in 
floors of cars permitting bedding to 
sift out as cars were jostled and 
moved along were held properly sub¬ 
mitted —^Texas & New Orleans Ry. 
Co. V. Booth, Tex.CivApp., 99 S.W, 
2d 430, error dismissed. 
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the defense that the shipper failed to unload cattle 
after a sudden stop, in an effort to diminish or miti¬ 
gate the damages, where there is no definite evi¬ 
dence that the unloading of the cattle would have 
resulted in any material benefit to them, or that any 
definite injury, which could be measured in dollars, 
properly resulted by failure to unload.®^ Findings 
which are inconsistent with each other,^* or with 
the general verdict,®® are also insufficient- Where 
the findings are inconsistent with the general ver¬ 
dict the court should render judgment on the 
findings, notwithstanding the general verdict and 
where the jury find generally for plaintiff, but 
specially find that the carrier’s negligence consisted 
in something not charged in the petition, it is the 
duty of the court to render judgment for plaintiff.^ 


A finding of the jury as to the amount of damages 
warranted by the pleadings and evidence should 
be included in the verdict, although not mentioned 
in the court’s charge.® 

Construction and effect. The construction and 
effect of the findings are governed by the general 
rules.'* A general verdict for the carrier in an 
action for injuries to live stock is a finding against 
negligence of the carrier.^ 

A clerical error in a finding as to the date agreed 
upon for delivery of the goods is rendered imma¬ 
terial by another findmg which states such date cor¬ 
rectly.® 

Mere surplusage in a finding will be disregard¬ 
ed.*? 


(2) Carrier being prohibited by 
Rev.St. art 708 from limiting liabil¬ 
ity, charge submitting special issue 
whether cattle were miured by rea¬ 
son of car floor not bemg bedded 
was proper, over objections that 
shipper was required by shipping 
contract to inspect car and that he 
knew car was not bedded—^Houston 
& T. C. Ry. Co. V. Claybrook, Tex. 
Civ.App.. 271 SW. 195. 

SufficeA-nry of issue presented 

In an action for damage to goods 
m shipment where the charge clearly 
presented question whether the ear¬ 
ner was negligent, whether the neg¬ 
ligence was the proximate cause of 
the injury, and the amount of dam¬ 
ages, the simple issue whether de¬ 
fendant was indebted to plaintifl, and 
if so m what amount, was sufficient 
—^Bivens Bros, v Atlantic Coast Lane 
R. Co, 97 SJS3. 215, 176 IST.C. 414. 

97- Tex.—Penbandle & S. F. Ry. Co. 
V. Sanderson, Civ.App, 218 S W. 
540, dismissed for want of juris¬ 
diction. 

98. N C.—Kmg Grocery Co. v. 
Southern Rxpress Co , 100 S E. 325, 
178 ISr.C. 323. 

Tex —^Barnes Bros. v. International 
& G. N. R. Co., Com.App., 1 S.W 
2d 273, affirming International & 
G. N. R. Co. V. Barnes Bros., Civ. 
App., 294 S.W 349—Grarlitz v. In¬ 
ternational-Great Northern Ry. 
Co., Civ.App., 11 SW.2d 591. 

Findings bdd Inconsisteiii 

(1) Finding that injuries to live 
stock shipped were contributed to 
by disposition of animal «t, and fur¬ 
ther findmg that disposition of ani¬ 
mals did not cause injuries, were 
conflicting—Panhandle & S P. Ry 
Co. V. Key. Tex.CivALpp., 20 SW.2d 
260. 

(2) In action against express com¬ 
panies for negligence, a finding by 
the jury that the S Company, which 


transported the butter, is not liable 
for the loss, is mconsistent with a 
findmg that the A Company, which 
was organized subsequently to the 
loss and succeeded to the busmess 
of the S Company, is liable, and 
cannot support a judgment against 
the A Company—King Grocery Co. 
V. Southern Express Co . 100 S B 
325, 178 N C 323. 

Findings held not inconsistent 
N.C—^Pnee v. Southern Ry. Co, 92 

5 B 182, 173 N.C 394. 

Tex—Gulf, C & S F. Ry. Co. v. 
Morrow, Civ.App, 66 S.W 2d 481, 
error dismissed—Chauncey v. Kan¬ 
sas City, M. & O. Ry. Co., Civ 
App, 32 SW.2d 369. 

99- Kan.—Hull v. Chicago, R. I. & 
P. Ry. Co.. 293 P. 479, 131 Kan. 
781. 

Findings held not inconsistent with 
general verdiedi 

Ind.—Cleveland, C, C & St. Ij. Ry 
Co. V. Blmd, 117 NB. 641, 186 Ind 
628, transferred 116 N.B. 590, 64 
Ind App. 704. 

1- Kan—^Parker Com Co. v Chica¬ 
go, B. & Q. R. Co., 244 P. 240, 120 
Kan. 484. 

Circumstances not requiring judg¬ 
ment on spe^a-7 findings 
Kan.—Parker Com Co v. Chicago, B. 

6 Q. R. Co., 244 P. 240, 120 Kan. 
484—Dye v. Denver & R. G. R. Co, 
168 P 1087, 101 Kan. 666. 

2. Kan—Parks v. Atchison, T. & S. 
P Ry. Co., 163 P. 1066, 100 Kan. 
219. 

3. Tex—Panhandle & S. P. Ry. v. 
Harp, Civ App, 193 S.W- 438. 

4. Cal —Price v. Hollywood Auto 
Transfer & Storage Co., 275 P. 471, 
97 CalA.pp. 420. 

Particular -findings construed 

(1) In an action for the loss of 
goods shipped imder a bill of lad¬ 
ing requirmg suits to be brought 
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Within two years and one day after 
the expiration of a reasonable time 
for delivery, -the trial court’s find¬ 
ing that a reasonable time for de¬ 
livery would surely be considerably 
less than six months must be con¬ 
strued as allowing six months when 
no other time was specifically named. 
—^Humphrey-Comell Co. v. Hines, 115 
A. 561, 97 Conn. 21. 

(2) The jury’s answer to the ques¬ 
tion -whether notice of the claim 
for damages to cattle was given be^ 
fore they were removed from the 
station, “Yes, after the cattle were 
sold, but we don’t know whether 
the cattle were removed or not,” is 
equivalent to a findmg that notice 
was not given before the cattle were 
removed—Atchison, etc, R. Co. v. 
Means, 80 P. 604, 71 Kan. 845, 846. 

(3) Pmdmg that injury to live 
stock from making a flymg switch, 
whereby cars were shunted against 
a loaded car on a sidmg, was result 
of gross negligence, m absence of 
any evidence of exceptional circum¬ 
stances, does not imply that injury 
was mtentional or wanton, so as to 
take case out of valid shippmg con¬ 
tract limitmg liability for negligenca 
—Kennedy v. Atchison. T. & S. F 
Ry. Co., 179 P. 314. 104 Kan. 129. 
368, motion granted 181 P, 117, 104 
Kan. 708 

5^ Tex—W. E. Neal & Son v. Pan¬ 
handle & S F. Ry. Co, Civ.App, 

245 SW. 452. 

GL Cal—Moms v. Bekm’s Van, etc, 

Co., 92 P. 362, 6 CaLApp. 429 

7- N C —^Bryan v. Louisville & N. 

R. Co., 93 S.E. 750, 174 N.C. 177. 

Finfiiiig ]|.on<^‘^«teuce of contract 

A findmg that a live sto<k shipper 
did not enter into a contract with 
the carrier was mere surplusage, the 
liability of the earner bemg the 
same regardless of such contract — 
Bryan v. Louisville & N. R. Co., 93 
S E. 750, 174 N.a 177. 
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§ 261. Judgment 

The judgment must be supported by the findings. 
Under some circumstances the carrier will be permitted 
to keep the property damaged. 

In accordance with the general rule, the judg¬ 
ment in an action against a earner for loss of, or 
injury to, property transported must be supported 
by the findings and a findmg by the jury that 
an unprecedented storm caused the loss, and that 
defendant was negligent, but that the negligence 
did not proximately cause the loss, precludes a 
judgment for plaintiff, except for the amoimt admit¬ 
ted to be due.^ 

Relief to defendant. In a shipper’s action for 
damage to property, where plaintiff recovers the 
value thereof preceding shipment, the earner will 
be permitted to keep the property, so that it may 
get the benefit of its value, if any.iO 


§ 262. Damages 

The general rules affecting the measure and ele¬ 
ments of damages are applicable in actions against 
carriers for injury to, or loss of, property in course 
of transportation. 

§ 263. Measure and Elements in Gen¬ 

eral 

A carrier is liable, in case of loss of, or injury to, 
property, for all damages proximately caused by its 
breach of duty or negligence, but for nothing more. The 
damages should not be excessive. 

The general rule is that, in case of loss of, or in¬ 
jury to, property, the carrier is liable for all damag¬ 
es proximately resulting from the earner’s breach 
of duty or of special contract, or due to its negli- 
gence,ii to be ascertained accordmg to the ordi¬ 
nary rules of evidence,^^ but for nothing beyond 
this.i3 Obviously, no damages should be allowed 


8 . Tex.—Bergmaja Produce Co v. 
American Ry. Express Co., Civ. 
App, 262 S.W. 891. 

jHagwiant held supported by fiTiAincfs 
Jury finding, that railroad failed 
to redeliver four head of cattle to 
shipper out of forty-three which had 
been delivered to railroad for ship¬ 
ment, supported judgment awarding 
shipper damages for loss of cattle. 
—Texas & N. O. R. Co. v. Willis, Tex. 
CivJV.pp., 94 S.W.2d 235- 

9. Tex.—Bergman Produce Co. v. 
American Ry. Express Co., Civ. 
App., 262 S.W. 891. 

IOl N.C —Cauhle v. Southern Ex¬ 
press Co.. 109 SB. 267, 182 N.C 
448. 

11- U.S—^Baltimore & O C. Termi¬ 
nal R. Co. V. Becker Millmg Mach 
Co , C C.A Ill., 272 E. 933. 

N.T.—Perkel v. Pennsylvania R Co., 
265 NYS. 597, 148 Misc 284 
Ohio—Church v. Cleveland, C., C. & 
St. L. Ry. Co, 5 Ohio NP.NS., 
585. 

Okl —Chicago, R L & P. Ry. Co 
V Murphy, 229 P 210, 104 OM. 
34, certiorari denied 45 SCt. 512, 
268 US 693, 69 BEd. 1161, error 
dismissed 46 S.Ct 472, 271 US. 
642, 70 liEd. 1128. 

Tex—Davis, Federal ALgent v. Stand¬ 
ard Rice Co, Civ-App., 293 S W. 
593. 

10 C J. p 395 note 70. 

As otheirwise stated plaintiff is 
entitled to be put m as good condi¬ 
tion as he would have been if rail¬ 
road had tendered the shipment un¬ 
injured, and is entitled to recover 
loss of what he would have had if 
contract had been performed and 
shipment had been conveyed safely. 
—Schwalb V. Ene R. Co., 293 N.T.S. 
842, 161 Misc. 743. 


For compensation 

(1) Pull compensation for loss or 
damage may be recovered by shipper 
—Woonsocket Machine & Press Co 
V. New York, N. EL & H. R Co., 131 
N E 461, 239 Mass. 211. 

(2) A common carrier is subject 
to common law of full liability for 
actual value of undelivered intra¬ 
state shipment, lost by reason of 
robbery, in absence of special agree¬ 
ment limiting his liability—^Reich v. 
McGUl, 196 A. 651, 119 N.J Law 358. 

(3) Where carload of potatoes, 
shipped in charge of shipper's agent, 
under bill of lading, providing that 
carrier would not be liable for loss 
or damage unless caused by negli¬ 
gence of earner, was destroyed by 
fire, not caused by earner, and plain¬ 
tiff, in action to recover for loss, 
relied solely on failure to furnish 
adequate fire protection, and failure 
to exercise due diligence in using 
such equipment, recovery, if any, 
should he limited to loss sustamed 
after discovery of such fire—John 
Groves Co. v Bangor & A. R Co., 
129 A. 823, 124 Me. 373. 

Use for wbictaL shipment intended 

In applymg measure of damages 
recoverable from railroad for inju¬ 
ries to shipment in transit, regard 
must be had to use and purpose for 
which shipment is intended.— 
Schwalb V Brie R. Co., 293 NYS 
842, 161 Misc. 743—Perkel v Penn¬ 
sylvania R. Co., 265 N.Y.S 597, 148 
Misc. 284 

Pallnxe to recondition, goods 

Where shipment of shoes in inteiv 
state commerce was damsiged by un¬ 
precedented flood, earner was not 
liable for failure to recondition shoes 
while in transit, where earner did 
not have facilities to enable it to 
recondition shoes.—Baltimore & O 
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R Co V. Johl & Bergman, Miss., 177 
So 778. 

XBjnry to live stock; failure to breed 
Where, m an action agrainst a ear¬ 
ner for damages to sheep before 
delivery to consign^ee, it appeared 
that the market value of the sheep 
was depreciated, because they would 
not breed on account of the mjunes 
sustained, and such element of dam¬ 
age flowed directly from the inju¬ 
ries in question, compensation for the 
loss thereby sustamed was properly 
allowed—Smitb v. Hmes, 196 P. 1032, 
33 Idaho 582. 

lEteplacemiATit of dantisqred property 
Where a carrier destroys live stock, 
it would not be compensation to give 
plaintiff other stock, since it would 
he difficult, if not impossible, to 
I furnish just sueb cattle as were de¬ 
stroyed—^International Harvester Co 
of America v Chicago, M. & St. P. 
Ry. Co, 172 NW 471. 186 Iowa 86. 
12. La—Planters’ Cotton Oil Co v. 
Texas & P. Ry Co., 71 So. 366, 139 
La. 201. 

Expert inspoctioaL and appraisement 
Damages to caxload of cotton seed 
delivered at way station in heated 
and rotten condition may be deter¬ 
mined by expert inspection and ap¬ 
praisement after notice to railroad 
company —Planters’ Cotton Oil Co- 
V. Texas & P. Ry. Co., 71 So 366, 
139 La 201. 

13L Ark —^Missouri Pac R. Co. v. 
Armstrong. 44 S.W.2d 1093. 184 

Ark 1076 

10 C J p 395 note 71 
Erroneous measure of ^am^ges 

(1) Where a manufacturer of a 
particular type of machine, being 
unable to supply the demand, engag¬ 
ed another company to fabricate two 
hundred of the machines furnishing 
special prmts, patterns, tools^ etc.. 
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which are not authorized by the pleadings and, 
where plaintiff produces no evidence to show the 
proper measure of damages imder the pleadings, a 
judgment for nominal damages is proper.^® The 
carrier is liable for the full value of an intra-state 
shipment lost in transit, and in case of damage 
thereto is liable for the full amount of damage;!® 
but a shipper who misrepresents the value of such 
shipment in order to obtain a lower freight rate is 
guilty of fraud which, at common law, estops him 
from asserting a different value when suing for loss 
or injury.!^ Damages occurring before the goods 
are received for transportation, or after delivery to 
the consignee, are, of course, not recoverable.!® 


A consignee who has only a qualified interest, as, 
for instance, a lien for advances, can recover only 
the value of such interest.!® 

Excessive damages^ Whether or not the damages 
awarded are excessive depends on the facts of the 
particular case. In the notes cases are referred to 
in which certain awards were held excessive and 
others not excessive.^® 

§ 264. Value of Goods Lost or De¬ 

preciation in Value of Goods In¬ 
jured 

a. General rule 

b. Extent and limits of rule in general 


and its own meclianical engineer to 
inspect the materials and workman¬ 
ship, the amount paid such other 
company for each machine was not 
the measure of recovery against a 
carrier destroying two of the ma¬ 
chines.—^Baltimore & O. C. Terminal 
It. Co V. Becker Millmg Mach. Co, 
C.CA.I11., 272 F. 933. 

(2) Where an owner of a special! 
type of machine, two of which were 
destroyed by a carrier, sold them 
through manufacturer's agents, who 
were either purchasers on their own 
account for resale at a uniform price, 
or selling agents on comTmfssion, 
such uniform selling price, without 
deduction of the sellmg cost, was 
not the measure of damages.—Balti¬ 
more & O. C- Terminal It. Co. v 
Becker Milling Mach. Co., supra. 
Itomote datnages 

Where carrier billed kerosene as 
gasoline, and represented that it was 
gasoline, causmg consignee to un¬ 
load it into tank with other gaso- 
Ime and sell it as such, damage to 
husmess from refusal of purchasers 
and general public to deal further 
with plaintiff was not direct, natural, 
probable, and reasonable consequence 
of negligent act, and too remote and 
conjectural for recovery—Ohio West 
Virginia Co v. Chesapeake & O. Ry 
Co.. 124 SE 587, 97 W.Va. 61. 38 
A.n.R. 1439. 

14. Fla—Seaboard Air lime R- Co. 

V. Roberts, 70 So. 773. 

Pa.—Stauffer v. New York Cent. & 

H. R. R. Co, 66 Pa Super. 208. 

15- U.S.—Leonard v. Pennsylvania 

R. Co., DC.N.Y., 15 F.Supp. 55. 
Fla—Wynn v. Atlanta Coast Lme 

R. Co, 64 So 232, 66 Fla. 604. 
S'omin'i) da'mages improper 

In suit for damages for injury to 
pecan trees from cold, while being 
held at defendant’s depot, plaintiff’s 
recovery was not limited to nominal 
damages where evidence showed 
market value of trees at point of 
destination and time of arrival and 
that after they were damaged by i 


cold they were without value — 
American Ry. Express Co. v. Judd, 
104 So 418, 213 Ala 242. 

16. Va-—Chesapeake & O. Ry Co. 
V. Osborne, 153 S.E 865, 154 Va. 
477. 

17- Va.—Chesapeake & O. Ry Co. v. 
Osborne, supra. 

la. Tex —^Rio Grande & E P Ry. 
Co V T A Austin & Co., Civ. 
App, 12 S W 2d 1070, reversed on 
another ground, ConaApp., 25 SW. 
2d 306. 

Delay in. iiiiloa>3ing 

In a shipper’s action against a 
earner for damages to a shipment 
of strawberries, where there is evi¬ 
dence that part of the damages was 
due to delay m unloading after de¬ 
livery to consignee, a recovery for 
the entire loss sustained by the 
shipper IS not justified.—Atlantic 
Coast Line R Co. v Plant City 
Growers’ Ass’n, 82 So. 599, 78 Fla. 
2 . 

19- U.S —^Bumtt V. Rench, C C Ohio, 
4 F Cas.No.2,201, 4 McLean 325. 

20l Davn'^es held excessive 

(1) Generally. 

Fla.—Atlantic Coast Line R. Co v. 
J. M. Griffin Lumber Co, 129 So 
845, 100 Fla 623. 

Ill.—^Mueller Grain Co v. Lake Ene 
& W R. Co, 213 IlLApp 108 
Tex.—^Houston & T, C. Ry. Co. v. 
Lewis, Civ App., 185 SW. 593. 

(2) Where plaintiff shipper of live 
stock shows that the value of the 
injured cow was sixty dollars when 
received by defendant railroad, and 
proves an expenditure of two dol¬ 
lars for care of the cow pnor to 
its death after its arrival at des¬ 
tination, verdict for plaintiff shipper 
against defendant railroad for sixty 
five dollars is excessive by three dol¬ 
lars—^Byrum v. Chicago & A. R. Co., 
Mo.App., 226 SW. 91. 

(3) Where plamtiff paid $8 for 
extra feed and lost value of shrink¬ 
age, $11615, and there was no evi¬ 
dence of other loss, judgment for 
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shipper for $178.30 was excessive in 
sum of $54.15—Pittsburgh, C, C & 
St. L. R Co V. Hughes, 131 N.E 234, 
76 Ind.App 26. 

X>a?viii^es held not excessive 

(1) Generally. 

Ark.—^Kansas City Southern Ry. Co 
V. H. Rouw Co, 288 SW. 901, 172 
Ark. 273—Chicago, R L & P. Ry. 
Co. V. Butler, 200 S.W. 144, 132 
Ark. 37, LRA.1918C 537. 

Ga.—Collins & G. R. Co. v. Beasley, 
136 SE. 167, 36 Ga.App. 241 
Ky—^Illinois Cent. R. Co. v. Heim- 
erdinger, 291 SW. 1027, 218 Ky. 
600. 

Mo.—McNeill V. Wabash Ry. Co., 231 
S.W. 649. 207 Mo App. 161, 

Tex—St Louis Southwestern Ry. Co. 
of Texas v. Weathersbee, Civ App., 
22 SW.2d 986—^Davis v. McMillan, 
Civ App , 241 S W. 723. 

(2) In an action against a carrier 
for mjury to stodk in shipment, the 
evidence showed that one hundred 
and forty seven head died before 
they could be gotten to market; 
that they averaged seventy seven 
pounds each, and were worth from 
7% to 8 cents a pound at the point 
of destination. It was held that a 
verdict for $742, with interest, was 
not excessive—Norfolk & W. R. Co. 
V. Harman. 22 SB. 490, 91 Va 601. 
44 L.RA 289, 50 Am.S R. 855. 

(3) A verdict for $800 against an 
express company for loss of a jack 
killed m transit was not ex 2 essive, 
in view of testimony that ii was 
reasonably worth from $1,000 to $1,- 
300 at the place of destination — 
Ward V. American Ry. Express Co., 
Mo App. 259 SW. 514. 

C4) In an action against a carrier 
for to horses and mules in 

transit, three mules, valued at $250 
to $300 each, having died, and a 
depreciation m value of other mules 
from $40 to $60 each having been 
testified to, verdict for the shippers 
for $1,200 was not excessive.—^Louis¬ 
ville & N R. Co. V. Hunter, 214 S.W- 
914, 185 Ky. 165. 
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c. Where property has no market value 

d. Where property has no market value 

at destination 

e. Where property is shipped for sale or 

sold in transit for stipulated price 

a. Greneral Rule 

The general rule is that the measure of damages for 
loss of property shipped is the market value at destina¬ 
tion, and in case of injury, the difference between the 
value at the time and place of delivery in an uninjured 
condition and the value m the depreciated condition in 
which the property is actually delivered. 

The criterion for determining the damages for 
loss of, or injury to, property in transit ordinarily 


is the market value at destination, if th-e property 
had a market value at that place,^^ and, where the 
original destination was changed by direction of the 
shipper, the market value at the new destination is 
the proper basis for estimating the damages but 
if the earner is charged as warehouseman or bailee, 
the value of the property at the point of shipment 
would furnish the proper basis for estimating the 

damages.23 

Where property is lost in transit, the general rule 
IS that the carrier will be liable for its market val¬ 
ue at the place of destination at the time when de- 
hvery should have been made,^^ Jess the unpaid 
freight charges as stated infra § 272. 


U.S.—^The Ansaldo San Giorgio 
I V Rheinstrom Bros Co., N.T, 
55 set 483, 294 US. 494, 79 L. 
Ed. 1016, aflarmmg, C.C A., Tlie 
Ansaldo San Giorgio I, 73 F 2d 40, 
reversing. DC, 3 F.Supp 579, cer¬ 
tiorari granted The Ansaldo San 
Giorgio I V. Rheinstrom Bros. Co, 
55 S Ct. 217, 293 U S 551. 79 X. Ed. 
654. 

Ala—Southern Ry. Co. v. Webb, 30 
So 262, 143 Ala. 304, 111 Am S. 
R. 45. 

Mass.—Woonsocket Machine & Press 
Co V New York, N H & H. R 
Co, 131 N.B 461, 239 Mass. 211. 
Mo—Green v. American Ry. Express 
Co. App, 34 SW2d 1039. j 

Neb—Johnson v Payne, 191 N.W. 
696, 109 Neb 531. 

N.M—^Diamond X Land & Cattle Co. 

V. Director General of Railroads, 
205 P. 267. 27 N M 675. 

Tex—^American Ry. Express Co v. 
McDaniel. Civ App. 20 SW2d 1104 
—^Kansas City, M O Ry. Ca 
of Texas v. Mooie, Civ App, 11 S 
W2d 335—Panhandle & S. P. Ry. 
Co. V Snodgrass, Civ App, 278 S 
W 337—^Panhandle & S. F R Co. 
V. Shell. CivApp, 265 SW. 758— 
Fort Worth & D C. Ry. Co. v. 
Tomson, Civ.App, 250 SW. 747— 
Lancaster v. Hollebeke, Civ.App., 
235 SW. 1113. 

Utah—^Barry v Los Angeles & S 
L. R Co. 189 P 70. 56 Utah 69 
Value at place of shipment is im¬ 
material —St. Louis Southwestern 
Ry. Co. V. Cox, Tex Civ.App., 221 
SW. 1043. 

Fnce received at point other than 
destination has no proper place in 
applying the true measure of dam¬ 
ages.—Gulf, a & S. F Ry Co. V 
Helms Bros., Tex.CivApp.. 210 SW 
853 

Zntzinsic value not recoverable 
where property has market value at 
destination—King v. Galveston. H. 
& S. A Ry Co., Tex.CivALpp., 279 S 

W. 491. 

Market value at retail 
Where plaintiff did not receive caiv 

ISCJ.S.-^ 


load of apples in damaged condition, 
so that expense of retaihng was 
not incurred, market value of apples, 
if sold at retail, was not proper 
measure of recovery from railroad — 
Qaanah, A & P Ry. Co v. Novit, 
Tex Civ App. 199 SW. 496. 

First market available 

Damages for injuiy or delay firoio 
carrier's negligence are measured by 
market value of product on first mar¬ 
ket available after tender to con¬ 
signee—^Rio Grande & E. P. Ry. Co 
V. T. A Austin & Co , Tex Civ App, 
12 S W 2d 1070, reversed on another 
ground, Com.App., 25 S W 2d 306 

IMLarket value at destination mn&t be 
alleged and proved 
Tex —Gulf, C & S. F. Ry. Co. v. 
Helms Bros, Cxv App, 211 S.W. 
597. 

Bole of carrier requiring owners 
to load and unload cars carried at 
carload ratings, did not require con¬ 
signee to accept and unload water¬ 
melons, delivered at destination in 
damaged condition, to recover dam¬ 
ages measured by market viJue 
thereat—^Perkel v. Pennsylvania R 
Co, 265 NT.S 597, 148 Misc. 284. 

Value at time of shipment has been 
held proper measure of damages for 
goods lost—Conover v. Wabash Ry 
Co, 208 HLApp. 105. 

22. Tex—^Panhandle & S F. Ry. Co 
V. Reynolds, Civ App, 33 S W 2d 
249. 

23. Tex—^Fort Worth & D C. Ry. 
Co V. Tomson, Civ App, 250 S.W. 
747. 

24. U S —^The Ansaldo San Giorgio 
I, C C.A N Y., 73 P 2d 40, reversing, 
D C, 3 F Supp 579, and certiorari 
granted The Ansaldo San Gioigio I 
V Rheinstrom Bros Co., 55 S Ct 
217, 293 US 551, 79 L.Ed 654. 
affirmed 55 S Ct. 483, 294 US. 494. 
79 LEd 1016. 

Ala—^Louisville & N R. Co. v. Jones. 
99 So 919, 211 Ala 158—Atlantic 
Coast Line R Co v. Dothan Ins 
Agency. 80 So. 627, 16 Aia Anp. 
623. j 


Ga.—^Louisville & N R Co. v. Love¬ 
lace, 106 S.E. 6, 26 GaApp. 286. 
Iowa.—Smith v Louisville & N R. 

Co. 209 N.W. 465. 202 Iowa 292 
Mo —^Marshall Land & Mercantile Co. 

V Missouri Pac. R. Co, App, 270 
SW 422—^Bemet, Craft & Kauff¬ 
man Milling Co V. New York, C 
& St. L. R Co., App.. 260 S.W. 
508. 

Neh.—^Johnson v Payne, 191 N.W. 
696, 109 Neb 53L 

NY—P. A Straus & Co v. Cana¬ 
dian Pac. Ry. Co. 173 NB. 564, 
254 N Y. 407, modifymg 238 N Y.S 
50, 227 AppDiv. 316, which modi¬ 
fied 234 N Y S 622. 134 Misc. 439— 
Chenango Textile Corporation v. 

I Willock, 288 N.YS 270, 247 App. 
Div 638—^Ealthau v International 
Mercantile Marine Co., 215 N Y S. 
718. 217 App Div. 22, affirmed 157 
N.E 267, 245 N.Y. 361. 

Tex.—^Panhandle & S F. Ry. Co. v. 
Parrish, Civ.App. 281 S W. 887— 
Wichita Valley Ry. Co. v. Turbe- 
viUe, Civ.App.. 269 S.W. 498—Gulf. 
C. & S P Ry. Co v. Mitchell, 
Civ App., 261 SW. 548 
Utah—Byram v. Payne, 201 P. 401, 
58 Utah 536, IS ALR 1110. 

10 C J. p 395 note 75. 

Coxpus Jitris is quoted or cited as 
authority m: 

Ind.—^Lake Ene & W R Co. v. Fantz, 
App., 154 NE 875, 876. 

Iowa.—^Brown Coal Co. v. Illmois 
Cent R Co, 192 NW. 920. 921, 
196 Iowa 562. 

La.—Anderson, Clayton & Co. v. Ya¬ 
zoo & M V R Co, 141 So. 453, 
455, 174 Iia. 762 

Miss.—Yazoo & M V. R. Co. v. M. 
Levy & Sons, 106 So. 525, 526, 
141 Miss. 199. 

Mo.—Wall V. American Ry. Express 
Co., 272 S-W. 76, 78, 220 Mo.App. 
989—^Klmgenberg v. Davis, 268 S- 
W. 99, 102, 219 Mo.App 1—Ward 

V American Ry. Express Co., App., 
259 S.W. 514, 517. 

Va.—New York, P & N. R Co. v. 
Bundick, Taylor, Corbin-Handy Co., 
122 S.E. 261, 262, 138 Va. 535. 
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Where property is injured in transit, the general 
rule is that the measure of damages is the differ¬ 
ence between the value of the property at the time 


and place of delivery in an uninjured condition and 
its value in the depreciated condition in which it 
was delivered,-^ less the freight charges to the 


Setail value at desti-n'-tion g^ov- 
erns, and not the wholesale value at 
the place of shipment, where it is 
imjpossible to replace the coal at the 
destination at wholesale rates — 
Heidritter liumber Co v. Central R. 
Co- of ISTew Jersey, 122 A. 691, 100 
N. J.Law 402, 1 N J Misc 1S5, affirmed 
125 A. 926, 100 N J.Law 402. 

Xffect of C^**”'!**^'"** QgiTirnKilr amevid 

xnents 

(1) Under the Cummins-Carmack 
amendments to the Interstate Com¬ 
merce Act, Tnaking carriers liable 
for the “full actual loss, damage, or 
injury" to property m transit, a car¬ 
rier's liability for loss of property is 
the same as at common law, namely, 
the value of the property at desti¬ 
nation at the time it should have 
been delivered. 

U.S.—^McCaull-Dinsmore Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., D.C 
Minn., 252 P. 664, affirmed Chicagro, 
M. & St. P. Ry. Co. v. McCaull- 
Rinsmore Co., 260 F. 835, 171 C.C. 
A. 561, certiorari granted 40 S.Ct 
219, 251 U.S 549, 64 URd. 409, and 
affirmed 40 S.Gt 504. 253 US. 97. 
€4 Ii.Fd. &01. 

Ala.—^Nashville, C. & St U. Ry. v. 
W. L. Halsey Grocery Co., 121 So 
16, 219 Ala 16—Southern Ry. Co 
V. Northwestern Fruit ISlxch., 98 
So. 382, 210 Ala. 519. 

Ind.—Uavis v. Hunter, 138 N-E. 785, 
79 IndApp. 462. 

Ija.—Cottam & Co v. Rlmois Central 
R R. Co, 3 Lia App 240. 

Mass—^Leoimnster Fuel Co. v. New 
York, N. H & H R Co., 154 N.EL 
831, 258 Mass. 149, 50 A.U.R. 1464. 
Miss.—^Yazoo & M V R. Co v Helta 
Grocery & Cotton Co, 98 So. 777, 
134 Miss 846. 

(2) The measure of flairinges for 
loss of coal shipped to a retail deal¬ 
er IS the market value of the coal 
at the time and place of delivery, 
whether the consignee actually 
bought coal to replace it or not, and 
notwithstanding such value included 
an dement of retail profit due to 
the absence of a wholesale market at 
that place.—^Leominster Fuel Co. v. 
New York, N H. & H. R Co., supra. 

(3) Such profit is not recoverable 
as separate element of damages.—• 
Leommster Fuel Co. v. New York, 
N. R & H R Co., supra. 

<4) Under the statute, the meas¬ 
ure of damages recoverable by a 
dealer m coal who sold at both re¬ 
tail and wholesale for loss of a por¬ 
tion of a carload of coal was not his 
loss of profit, either retail or whole¬ 
sale, where he had coal m storage 
ample for his business needs, but 
was his full actual loss, mcluding 


cost of coal at mine, plus freight, 
if paid, and war tax, but not includ¬ 
ing any allowance for unloading, 
cartage, overhead, or profit—^Brown 
Coal Co V. Illinois Cent R Co., 192 
N.W 920. 196 Iowa 562 

(5) Under the statute the dam¬ 
ages recoverable for shortage m a 
shipment of coal intended to be add¬ 
ed to a stock of coal for resale, was 
the wholesale market price where the 
shortage was capable of replacement 
and was in fact replaced, in the 
course of business, from purchases 
made in carload lots at the whole¬ 
sale price without added expense-— 
Illinois Cent. R Co. v. Crail, Mum.. 
50 S-Ct. 180. 281 U.S. 57. 74 L.Ed. 
699, 67 ALR 1423, reversing, C.C. 
A. Crail V. Illinois Cent. R Co, 13 
F.2d 459, reversing, DC., 2 F.2d 287, 
and, C C.A, Illmois Cent. R Co. 
V. Crail, 31 F.2d 111, affirming, D. 
S, Crail V. Illinois Cent. R Co, 21 
F 2d 836, certiorari granted Illinois 
Cent R Co V Crail, 49 S.Ct. 483, 279 
U.S. 833, 73 LBd 982. 

(6) Test of market value in de- 
term mm g damages recoverable for j 
failure to deliver interstate ship¬ 
ment may be discarded, if inapplica-j 
ble or not exact —Illmois Cent. R * 
Co. V. Crail, supra. 

(7) But it has been held that the 
"full actual loss" recoverable under 
the amendment is not limited to the 
value of the property at destination. 

U. S.—^Illmois Cent. R Co. v. Crail, 
supra. 

Mo. — Wall V. American Ry. Express 
Co, 272 S.W. 76. 220 Mo App 989 
—^Forest Green Farmers' Elevator 
Co. V Davis, 270 SW 394, 216 Mo. 
App. 545—Bemet, Craft & Kauff¬ 
man Milling Co. V. New York, C. 
& St. L. R Co., App., 260 S.W. 
508. 

BtOk price 

Damage for shortage in delivery 
of fungible goods, m the absence of 
special circumstances, is measured 
by the bulk price, both at common 
law and under the Uniform Sales Act 
§ 44—^Illmois Cent R Co. v Crail, 
Minn, 50 S.Ct 180, 281 US. 57, 74 
Ii.Ed 699, 67 ALR 1433. reversing, 
C.CA, Crail v Illinois Cent. R Co., 
13 F 2d 459, reversing, D C., 2 F.2d 
287, and, C.CA, lUmois Cent. R Co. 

V. Crail, 31 F.2d 111, affirming, D.C., 
Crail V. Illinois Cent R Co, 21 F 
2d 836, certiorari granted Illinois 
Cent R Co. v. Crail, 49 S.Ct. 483, 
279 U S. 833, 73 REd. 982. 

Place of destruction. 

In smt for damages for goods de¬ 
stroyed in transit, reasonable mar¬ 
ket value of particular articles de¬ 
stroyed at time and place of de¬ 
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struction was proper measure of 
damages—St Louis, S P. & T. Ry. 
Co. V. J. G Henderson Cut Stone Co., 
Tex Civ App, 275 S.W 603. 

Xu absence of evidence of value at 
dest^-n-tion and objection by carriers, 
the value of cotton at point of ongm 
of shipment on day of fire destroy¬ 
ing cotton was proper measure of 
damages —Anderson, Clayton & Co. 
V Yazoo & M V. R Co., 141 So 453, 
174 La. 762. 

Xvideuce not objected to 

In an action to recover for short¬ 
age of coal delivered to consignee 
where there was no objection to 
the introduction of a freight bill 
and expense bill showing the weight 
of a car of coal, the court was jus¬ 
tified m allowmg the amount there¬ 
in stated —Payne v White House 
Lumber Co, Tex-Civ.App-, 231 S-W. 
417. 

25. US—Gulf, C. & S P Ry. Co v. 
Texas Packing Co, Tex., 37 S.Ct. 
487, 244 U.S. 31, 61 LEd. 970 
Ark—^Missouri Pac R Co. v. Alma 
Cash Store. 271 SW. 453, 168 Ark. 
823—^Missouri Pac. R Co v Bell, 
259 SW. 745, 163 Ark. 284, cer¬ 
tiorari demed 45 S Ct. 125, 266 U 
S. 625. 69 L.Ed. 474—^t Louis 
Southwestern Ry. Co. v. Tucker, 
255 SW- 553, 161 Ark. 140—Chi¬ 
cago, R 1 & P. Ry Co. v Walker 
& Haley, 227 S W. 12, 147 Ark 109 
—Southern Express Co. v. Couch, 
220 SW. 823, 143 Ark 513. 

CaL—W C. Cook & Co. v White 
Truck & Transfer Co., 13 P 2d 
549, 124 Cal App. 721—^Murray v. 
Southern Pac Co., 296 P. 667, 112 
Cal App. 150—Murray v. Southern 
Pac Co. 265 P 337, 89 Cal App 
741—American Fruit Growers of 
California v. Pacific Electric Ry. 
Co., 238 P 105. 72 Cal App. 682. 
Del—Hardesty v. American Ry Ex¬ 
press Co., Super., 119 A 681, 2 W. 
WHarr. 66. 

Ga.—Southwestern R Co v. Davies, 
186 S.E 899, 53 Ga.App 712 
Ill.—^House V. Wheelock, 244 Ill App 
270—Cardwell v. Payne, 226 Ill. 
App. 227—Conover v. Wabash Ry. 
Co. 208 Ill App. 105. 

Ky.—Gus Datillo Fruit Co. v. Louis¬ 
ville & N R Co.. 11 S.W.2d 953, 
226 Ky. 813. 

Mich—^First Nat Bank v. Grand 
Rapids & L Ry. Co., 161 NW. 859, 
195 Mich. 1. 

'M'mn —S G. Palmer Co. v. Illmois 
Cent. R Co, 204 N.W. 566, 164 
Minn 68. 

Mo—clones v. St- Louis-San Francis¬ 
co Ry Co., 50 S.W2d 217, 226 Mo. 
App 1152—Green v American Ry. 
Express Co , App , 34 S W 2d 1039 
—Aurora Fruit Growers' Ass'n v. 
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point of destination if they have not afready been 
]^d, as stated infra § 272, and not the difiFerence 
betweoi the value of the property when delivered 
to the carrier and the value at destmation;^® nor 


is the price at whi<i tihe property is sold after ar¬ 
riving at ks destinatioa the proper measore of dam¬ 
ages,*^ although, as stated supra § 255, evidence' 
of the price obtained at such sale is admissible as 


St Xiouis-San Francisco Ry. Co^ 
297 S.W. 440, 220 Mo.App. 1316— 
Morrow v. Wabash Ry. Co., 265 

S. W. 851, 219 MoApp. 62—Ameri¬ 
can Fruit G-rowers v. St. Louis, 
B. & M. Ry. Co., App. 261 SW. 
949, certiorari denied St. Louis, B. 
& M. R. Co V American Fruit 
Growers, 45 S.Ct 94, 266 US 611, 
69 L.Bd. 467. 

Y._Schwalb v. Brie R. Co., 293 N 

T. S. 842. 161 Misc. 743—Perkel 

V. Pennsylvania R. Co., 265 NY.S 
597, 148 Misc. 284—Greenwald v 
New York Cent. & H. R R. Co., 159 
N.Y.S. 15, 95 Misc 122. 

N.CL— Wbittinffton v. Southern Ry, 
90 S E- 505, 172 N-U 501. 

Texas & P. Ry. Co v. Prunty. 
230 S.W 396, 111 Tex 162, answers 
to certified questions conformed to, 
CivA-pp., 233 S.W. 625—^Rio Grande 
& K P. R. Co. V, T A Austm & 
Co, Com.App., 25 S.'W’.2d 306, re- 
versingr, Civ.App., 12 SW.2d 1070 
—^Texas & P. By. Co v. Bufkm. 
Civ App., 20 SW.2d 1119—^Texas 
& P. Ry. Co. V. Bufkm, tJiv.App, 
19 S.W.2d 343—Coulter v. Gulf, C. 
& S F. Ry. Co., Civ.App., 286 SW. 
559—PaTibandle & S. F. Ry Co v. 
Parnsh, Civ App., 281 S W. 887— 
Wichita Valley Ry, Co. v. Turbe- 
ville, Civ.App, 269 S.W. 498—^Pan¬ 
handle & S. F. R. Co V. Shell, Civ. 
App., 265 S,W. 758—^Lancaster v. 
Tudor, Civ.App., 222 S.W. 990—‘ 
Gulf, C. & S F. Ry Co, v. Helms 
Bros, Civ App., 211 SW. 597—^In¬ 
ternational & G. N. Ry. Co V Reed, 
CivA^pp., 203 S.W. 410—Quanah, A. 
& P. Ry. Co V Novit, Civ.App, 
199 SW. 496—Houston, E & W. T. 
Ry. Co. V. Brackm, Civ App., 191 
S.W. 804—^Panhandle & S F Ry. 
Co. V. Morrison, Civ App., 191 S. 

W. 138—^Ransas City, M. & O. Ry. 
Co. of Texas v Com, Civ.App., 186 
S.W. 807—Ft. Worth & R G Ry. 
Co. V. Albin, Civ.App, 185 S W. 647. 

Wash—Western Machinery Ex¬ 

change V. Northern Pac Ry. Co, 
254 P. 248, 142 Wash. 675. 

10 C J. p 396 note 77. 

Coxpns Jhzis is quoted or cited 
as authority m: 

CaL—^Murray v. Southern Pac. Co, 
265 P. 337. 338, 89 Cal App. 741 
Miss—Yazoo & M. V R Co. v. M. 
Levy & Sons, 106 So. 525, 526, 141 
Miss 199. 

Mo—Sandker v. Wabash Ry. Co., 
App., 267 S.W. 957, 959. 

Or.—Carstens packing Co. v. South¬ 
ern Pac. Co.. 292 P. 89, 92, 134 
Or. 53 

Utah—^Barry v. Los Angeles & S L 
R. Co., 189 P. 70, 72, 56 Utah 69. 


Value at private ssde at destination 
was erroneous basis for damsges 
for carrier’s injury to live stock — 
Murray v. Southern Pac. Co., 296 P 
667. 112 Cal App 150. 

Value on anctioxL maritet 

Actual loss which is sustained by 
plaintiff, whose shipment of goods 
IS injured and which he is entitled 
to recover from railroad, is differ¬ 
ence m value on auction market of 
shipment m condition in which it 
was tendered by railroad to plamtiff 
and in condition in which they were 
when shipped.—Schwalb v. Ene R. 
Co., 293 NY.S 842, 161 Misc. 743. 

Where the property is rendered 
worthless by the injury, the meas¬ 
ure of damages is the market value 
at time and place of tender.—St. 
Louis Southwestern Ry Co. of Tex¬ 
as V Hughston Gram Co., Tex.Civ. 
App., 186 SW 429. 

Heglect to protect shipment rejected 
by consignee 

Consignor’s dp mages for carrier's 
neglect to protect perishable ship¬ 
ment on consignor’s rejection was 
difference in value at time earner 
should have acted and sale—^Porter 

V. Pennsylvania R. Co., 231 N.Y S 

432, 224 App.Div. 440—^Porter v. 

Pennsylvania R. Co., 215 N.Y.S. 727, 
217 AppDiv 49. 

Where carrier departs fliom method 
of shipment specified in contract, and 
the shipper seeks to recover damages 
done to the horses, and not the val¬ 
ue of them, even if trover is the 
only remedy, the amount recoverable 
is the value of the horses when con¬ 
verted, less thair value when rede¬ 
livered to plaintiff—^McRaban v. 
American Express Co, 95 NE. 785, 
209 Mass. 270, 35 L.RA,N.S., 1046, 
AnnCasl912B 612. 

Shrinkage and depreciation in mar¬ 
ket value are proper elements of 
damage for injury to live stock.—■ 
panhandle & S F Ry. Co. v. Harp, 
Tex Civ App., 193 S.W. 438. 

Physical injury caused by delay 

(1) Measure of damages applied 
in actions for negligent injury while 
a consignment is m transit, which 
is the difference between market val¬ 
ue of goods at time and place of de¬ 
livery in an uninjured condition, and 
value in depreciated condition in 
which they were delivered, should 
be applied in an action for loss m 
quality and quantity in com, al¬ 
leged to be due to beatmg and spoil¬ 
ing because of delay in tiansit.— 
Mueller Gram Co v Lake Erie & 

W. B. Co.. 213 HI App. 108. 
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(2) The damage to live stock for 
delay in shipment is difference be¬ 
tween market value of live stock In 
condition they were when delivered 
at destination and market value in 
condition they would have been in 
if delay had not occurred, rather than 
expense of reproducing weight lost, 
irrespective of whether live stock 
were intended to be immediately 
sold or to be kept for fattening. 
— ^Kurn V. Westheimer & Daube, 
Okl, 73 P2d 835. 

<3) If depreciated condition of 
stock resulted from carrier’s delay 
m shipment, damages to shipper 
would be difference between market 
value at time of actual sale and at 
time stock should have been deliv¬ 
ered.—^Jakway v. Lehigh Valley R. 
Co., 98 Pa-Super. 300. 

(4) Measure of damages to shii)- 
ment of goods is difference between 
market value on day received and 
on day when shipment should have 
been received —Swift & Co v. Tex¬ 
as & P. Ry. Co, 6 La App. 7 
Advance in. price 

(1) Where the goods are both dam¬ 
aged and delayed in transit, and 
durmg the delay the market price 
has risen so that the increased val¬ 
ue through the rise m price is great¬ 
er than the dimmution through the 
injury, the shipper may recover dam¬ 
ages resulting from the injury; the 
carrier cannot be exempt from the 
consequences of his own wrong by 
an advance in price.—Conover v- 
Wabash Ry. Co, 208 IlLApp. 105 

(2) That market price of cotton 
when delivered to consignee is high¬ 
er than it was when delivery should 
have been made does not affect car¬ 
rier’s liability for damag^e to tbe 
cotton by the wetting thereof while 
m its possession—^Missouri Pac. R. 
Co. V. W. M Smith & Co., 265 SW. 
64, 165 Ark. 546 

Under the Caxmack 

avnenA-ment to Interstate Commerce 
Act Tnairing carrier liable for the 
“full actual loss damage, or injury,” 
the rule is the same as stated m 
the text. 

Ind.—Cleveland, C, C & St. L Ry. 
Co V. Stormont, 187 N.B. 838, 99 
Ind App. 61. 

Mo.—Carpenter ▼. Hmes, App, 239 
S.W. 593. 

96. Ky.—Gus Datillo Fruit Co. v- 
Xiouisville & N. R. Co, 11 S W.2d 
953, 226 Ky. 813. 

Mo.—^Morrow v Wabash Ry. Co., 265 
S.W. 851, 219 MoApp. 62. 

27- Ga.—Southwestern R Co. v. Da¬ 
vies, 186 S.EL 899, 53 Ga.App. 712. 
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a circumstance in determining the market value of 
the property in its damaged condition. 

Where goods were rejected by the consignee, and 
when tendered back to the shipper by the carrier 
were practically worthless, the shipper is entitled 
to recover their full value So, where goods are 
shipped with directions to return in a specified time 
if not delivered, and the carrier fails to deliver or 
return the goods within a reasonable time, and be¬ 
cause of the carrier’s negligence they become prac¬ 
tically worthless, the carrier is liable to the shipper 
for the depreciation in value.^® 

Whether freight charges which have been paid 
can be recovered as a part of the damages is dis¬ 
cussed infra § 272. The effect of stipulations in the 
contract of shipment fixing the value of the prop¬ 
erty or the mode of computation thereof is dis¬ 
cussed supra § 113. 

b. Extent and T.imits of Rule in General 

(1) In case of loss 

(2) In case of injury 

(1) In Case of Loss 

The rule as to the measure of damages for loss of 
property shipped applies both In actions of tort and in 
actions based on breach of contract; and its operation is 
not affected by the fact that the shipper was permitted 
to substitute other animals in place of those lost, or 
that the live stock was to be kept for use and was not 
intended for sale. 

The rule stated above in respect of the amount 
recoverable in case of loss applies both in actions 
of tort and in actions based on a breach of the con¬ 


tract of shipment and the operation of the rule 
is not affected by the fact that the shipper was per¬ 
mitted to substitute animals other than those ship¬ 
ped in the place of those which were lost at a 
junction point on the route,3i or that the stock ship¬ 
ped was to be kept for use and was not to be sold.52 

(2) In Case of Injury 

The rule as to the measure of damages for injury to 
property shipped applies irrespective of the character of 
the property or the use for which it is Intended. Other 
circumstances connected with the shipment may or may 
not change or limit the rule. 

The rule stated above as to the amount recover¬ 
able in case of injury applies irrespective of the 
character of the property,^^ or the purposes for 
which it was intended,^^ as for instance by the fact 
that the property was not intended to be placed on 
the market as soon as it reached its destination, hut 
was shipped there for the purpose of getting it in- 
condition for sale at that place,or by the fact 
that the property shipped was intended to be kept 
for use and not for sale ,3® nor is the operation of 
the rule affected by the fact that the shipment was 
quarantined and sold at some place other than that 
of its destination because of the earner’s negli- 
gence,37 that the property was taken for transporta¬ 
tion to a point beyond defendant’s line,** that each 
of several carriers over whose lines the property 
passed limited its liability to its own line,*® that 
none of the carriers transported the property to the 
place of final destination,^® that the carrier charged 
a reduced rate in consideration of an exemption 
from Its liability as insurer, injury to the property 


Miss.—Amencan Ry. iEbepress 
Co. V. Roby, 91 So. 449, 129 Miss. 
120 . 

29. Miss.—American Ry. Rxpress 
Co. V. Pitts, 91 So. 570, 128 Miss. 
875. 

30u Ala.—Southern R. Co. v. Hatter 
& Son. 51 So 723 165 Ala. 423. 

10 C.J. p 397 note 81. 

31- Tex.—El Paso, etc., R. Co. v. 
liumbley, 120 SW. 1050, 56 Tex. 
Civ.App. 418. 

32. Tex—Gulf, etc., R. Co. v. Gil¬ 
lespie, 118 S.W. 628, 54 Tex.Civ. 
App. 593. 

33L Va.—Southern Express Co. v. 
Jacobs, 63 SE. 17, 109 Va. 27. 

34. Tex.—Gulf, etc., R. Co. v. Stan- 
^ley, 33 SW. 109, 89 Tex. 42—^Texas 
*& N. O. R. Co. V. Miller Bros., 
Civ.App., 22 S W.2d 989—Pecos, 
etc., R Co V. Holmes, Civ App., 
177 S.W. 505. 

Whether or not property was in^ 
tended for market does not affect 
rule—American Ry. Express Co. v. 


McDaniel, Tex Civ App., 20 S.W 2d i 
1104. I 

35- Tex.—^Panhandle & S F. Ry. Co j 
V. Norton, Civ App., 188 S.W. 1011. 
10 C.J. p 397 note 89 

liive stock intended for pasture 

(1) The measure of damagres for 
negligent injury of cattle m transit 
IS the same, whether they are for 
immediate sale on the market or 
for pasture.—Panhandle & S. F Ry. 
Co. V. Norton, Tex Civ App., 188 SW. 
1011 . 

(2) Reduced market value of cat¬ 
tle at destination resulting from 
carrier's negligence is test of recov¬ 
ery, although cattle were not mtend- 
ed for market hut were to be put 
in pasture—Texas & N O. R. Co v. 
Miller Bros., Tex.Civ App, 22 S W. 
2d 989—Texas & N. O R. Co v 
Miller Bros, Tex Civ App., 22 SW. 
2d 988—Panhandle & S. F. Ry Co. v. 
Morrison, Tex Civ App, 191 SW. 138. 

36. Tex—Gulf, etc, R Co. v. Gil¬ 
lespie, 118 SW. 628, 54 Tex.Civ. 
App. 593 

37- Tex.—St. Liouis, etc., R. Co. v. 
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Adams, 118 S.W. 1155, 55 Tex.Civ. 
App 245. 

38- Ky.—^Illmois Cent. R. Co. v. 
Curry, 106 S.W. 294, 127 Ky. 643. 32 
KyD 513. 

Tex—^Missouri, etc, R. Co. v. Mul- 
key. Civ App., 159 SW. 111. 

10 C J. p 397 note 92. 

Diversion of shipment 

Damages to mules shipped to mar¬ 
ket resulting from injury and delay 
by the initial carrier should not be 
estimated from their market value 
at the point for transfer to a con¬ 
necting earner, where because of 
their damaged condition the shippers 
diverted them to parties at another 
destination, but from their market 
value at the destination to which 
they were onginally billed, and when 
they would have reached that place 
by ordinary diligence.—^Lancaster v, 
Rogers & Adams, Tex CivA.pp, 235 
SW. 643, affirmed, Com-App., 248 S. 
W 660. 

39. Tex.—Gulf, etcl, R. Co. v. 
Houghton, Civ-App, 68 SW. 718. 

40. Tex.—Gulf, etc., R Co, v. Hough¬ 
ton, supra. 
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havii/g been sustained by the cameras negligence,^! 
or that the shipper repaired the injury without cost 
to the consignee, where such repairs were not made 
for the benefit of the carrier>2 Where plaintiff 
made no objection to the fixing of the cost of re¬ 
pairs as the measure of damages to an article dam¬ 
aged m transit he will be deemed to have acquiesced 
in the assumption that the repairs restored the arti¬ 
cle to its former value.^3 

The general rule is not changed in the case of in¬ 
jury to cattle by the fact that, after their arrival 
at destination, they were fattened and treated by a 
veterinarian, so that their value was enhanced,^^ or 
that they were shipped for immediate slaughter, and 
not for the purpose of resale and the fact that 
live stock injured by dipping in crude oil recovered 
from such injury does not preclude the owner from 
recovery for any depreciation in value caused there¬ 
by.^® Where the shipper elects to accept delivery of 
the goods shipped at some point short of the des¬ 
tination named in the contract of shipment, and the 
goods are injured in transportation, he may recover 
the difference in the value of the goods as delivered 
and what they would have been worth at the place 
of delivery if they had not been injured in transpor- 
tation.^7 While, ordinarily, the measure of damag¬ 
es where live stock is injured is the difference be¬ 
tween their value before and after their injury, yet, 
where the shipper refused to accept the injured live 
stock and the carrier sold it and retained the pro¬ 
ceeds, the measure of damages is the difference be¬ 
tween the market value of the stock before and aft¬ 
er mjury plus the proceeds of the sale, less neces¬ 
sary expenses.^* Where hve stock is injured and 


unloaded at an intermediate point, and kept there 
for several weeks to recondition, and is then re¬ 
shipped to the point of destination, the measure of 
damages for the injury is the difference between the 
value of the stock when it should have been deliv¬ 
ered and when actually delivered,plus the cost 
of reconditioning and the expense of reshipmcnt, in¬ 
fra § 266, less any unpaid freight charges, infra § 
272. Where it is impossible to identify and value 
separately such of a shipment of cattle as di^d in 
transit, their value may be fixed at a general aver¬ 
age price, considering as a basis the cattle that ar¬ 
rived at destination.®® It has been held that where 
goods are sold in their damaged condition the meas¬ 
ure of damages is the difference between the con¬ 
tract price and the market price, and not the differ¬ 
ence between the sale price and market price had 
the goods been delivered in good condition.®! It 
has also been held that a shipper can recover, for in¬ 
jury to goods in transit, the same amount received 
by him on a sale of the undamaged part of the ship¬ 
ment, less the sum for which the damaged part was 
sold, as stated infra § 271; but goods which were 
damaged when delivered to the carrier should not be 
included in the amount of recovery.®2 A carrier is 
not liable to a shipper for a loss, caused by market 
conditions, on undflinaged goods which were sold 
with the damaged goods at a uniform price per 
pound,®^ 

c. Where Property Has No Market Value 

Where property lost in transit has no market value, 
the measure of damages is the actual loss to the owner. 
In case of injury to such property the measure of dam¬ 
ages IS the diminution of their reasonable value to the 
owner. 


41. Mo—^Blackmer, etc. Pipe CJo v. 
Mobile, etc.. R. Co, 119 S,W. 1, 137 
MoApp. 479. 

48. N.C —liittle v. Atlantic Coast 
Line R. Co, 85 S.El 18, 168 NC 
658 

43. Ark.—St, Louis Southwestern 
By Co. V. Tucker. 255 S.W 553, 161 
Ark 140. 

Beasonahle expense 
Where the sum expended for re¬ 
pairs to an article damaged in transit 
by a earner was less than the differ¬ 
ence between the market value of the 
arUcle m its damaged and restored 
condition, the sum thus expended 
was not unreasonable —St. Louis 
Southwestern By. Co. v. Tucker, 255 
S.W. 553, 161 Ark. 140 

Cal.—^Murray v. Southern Pac. 
Co, 265 P. 337. 89 Cal.App. 741. 

Or —Carstens Packing Co v. 
Southern Pac. Co., 292 P. 89. 134 
Or 53. 


461 Tex—^Missouri, etc.. R Co v, 
Cauble. Civ.App. 174 S.W. 880- 

47. Kan.—St Louis, etc, R Co. v. 
Lieurance, 102 P. 842, 80 Kan 424 

48L Ky,—^Rankm v Cincinnati, etc., 
R. Co, 173 SW. 377. 163 Ky 183— 
Cincinnati, etc., R. Co v Rankin, 
157 S W. 926, 154 Ky. 549, 156 S W 
400, 153 Ky 730, 45 L.R.A,N.S.. 
529 

49- Mo —^Morrow v. Wabash Ry. Co., 
265 SW. 851, 219 MoApp. 62 

50. Ark —Bush v Altschul, 193 S W. 
280, 128 Ark 103. 

51- Ark,—American Ry Kxpress Co. 
V. Colei, 37 SW.2d 699. 183 Ark. 
557. 

52. La —P, Richard & Sons v. 
Director General of Railroads, 107 
So 891, 160 La. 1019 

53. La —American Trading Co. of 
New Orleans v. New Orleans & N. 
E R. Co. 105 So 82. 159 La. 9. 

On. the s'-me principal where, at 
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the carrier’s request, the shipper ac¬ 
cepted the damaged goods for salv¬ 
age only, the carrier was not liable 
for that part of the shipment which 
arrived at destination in good con¬ 
dition, but was salvaged with the 
general damaged lot—Norfolk & W. 
Ry Co. V. Keystone Packing Co, 195 
NE 403, 49 Ohio App 136. 

BEeasoze of ^amaifes 

Where exact value of damaged su¬ 
gar at time of sale with undamaged 
sugar at uniform price per pound, 
cannot be ascertained, and shipper's 
failure to show g^reater loss was due 
to his own action in selling sugar as 
whole, damages will be allowed 
against carrier in amount of differ¬ 
ence between contract price of sugar 
and amount actually realized from 
sale of damaged sugar, earner not 
being entitled to complain because 
price obtained was greater than if 
such sugar had been sold separately. 
—American Trading Co. of New Or¬ 
leans V New Orleans & N. E R. Co., 
105 So. 82, 159 La. 9. 



§264 


CABRIEBS 


13 C.J.S. 


Where goods lost in transportation have no mar¬ 
ket value in the ordinary acceptation of the term, 
such for instance, as second-hand wearing apparel, 
household goods, etc., compensation for the actual 
loss IS the fundamental principle on which the meas¬ 
ure of damage rests.®^ The amount to be awarded as 
damages is ordmarily the actual value of the goods 
lost to the owner,55 considering their cost, the prac¬ 
ticability and expense of replacing them, and such 
other conditions as affect their value to the own- 
er,56 and not what the goods might bring if sold as 
second-hand goods,®^ or merely nominal dam^iges,®^ 
since the latter basis of estimating damages, it is 
said, would be most unjust, as the amount awarded 
would then depend largely on circumstances which 
would have nothing to do with the intrinsic value 
of the articles or their actual worth to the owner.59 
The fact that the owner of the lost property had 
presented a claim for a certain sum did not estop 
him from recovering his actual loss, where there 
had been no payment in satisfaction of the claim.®^ 
However, the owner is not entitled to recover some 
fanciful or sentimental value which he might place 
on the lost goods, but should recover only such rea¬ 
sonable damage as from the nature of the goods or 


the nature of their use to him he has sustained by 
their loss.®i Circumstances of inconvenience to the 
owner resulting from loss of the use of the property 
cannot be includedL®^ 

In case of injury. The measure of damages to 
used household goods injured in transit is not their 
decreased market value, but is the dimmution of 
their reasonable value to the owner,®^ excluding 
sentimental or imaginary value and this rule 
applies although the goods were bequeathed to 
plaintiff and it was unnecessary to replace them be¬ 
cause of his possession of other such goods.®® 

d. Where Property Has No Market Value at 
Destination 

Where property has no market value at destination 
the measure of damages for its loss or injury is its in¬ 
trinsic or actual value, and not its value at the nearest 
market, although some authorities have held that the 
measure of damages is fixed by the market value at 
the nearest market. 

Where there is no market value for the property 
at the point of destination, the intrinsic or actual 
value is the basis for determinmg the amount of 
damages sustained by reason of loss of, or injury 
to, such property,®® and not its market value at the 


54. Pa.—liloyd V. Haugh & ICeenan 
Storagre & Transfer Co, 72 A 516, 
223 Pa 143, 21 L.R.A,NS., 1S8. 

10 C.J p 398 note 3. 

Corpus Juxis IS quoted in Davis 
V. Rhodes, 266 S.W. 1091. 1092, 206 
Ky. 340, in support of this and the 
following- statements. 

55u N.C.—^McRary v. Southern Ry. 

Co, 94 S E. 107, 174 N C. 563. 

Tex —American Ry. Express Co. v 
Thompson, Civ App.. 2 S.W 2d 493. 
10 C.J p 398 note 4 

Cozpns Juris is cited as an author¬ 
ity in Shikany v. Salt Creek Transp 
Co. 45 P.2d 645. 649, 48 Wyo. 190. 
fraudnleiLt daim 

Claim of five thousand three hun¬ 
dred eight dollars and forty-three 
cents against railroad for loss of ooal 
miner's household goods, who receiv¬ 
ed average monthly wage of one hun¬ 
dred forty-one dollars and thirteen 
cents, and was sole bread winner of 
family of eight, living in three rent¬ 
ed rooms, was held fraudulent on its 
face—Louisville & IN' R. Co. v. Biro- 
chik, 269 S.W 720, 207 Ky. 595 
58. Ky.—Davis v. Rhodes. 266 S.W. 
1091, 206 Ky 340 

La.—®lann v House. 123 So. 406, 11 
La App. 469. 

Pa.—Patterson v. ITnion Transfer 
Co., 84 Pa.Super 273. 

10 C J. p 398 note 5. 

Sigh explosive shells 

Measure of damages to shipper for 
loss of interstate shipment of high 
explosive shells in February 1916, 


was held the actual value thereof at 
time and place of delivery, determin¬ 
ed by cost of replacement or price 
for which similar shells could be 
manufactured by it with expenses 
reasonably incurred In procuring new 
contract, there bemg no market val¬ 
ue, properly speaking, while pur¬ 
chase price was not decisive nor 
profits material on question of actual 
value.—Woonsocket Machme & Press 
Co. V. New York, N. H & H. R. Co., 
131 N.E. 461. 239 Mass. 211 

57- Ky.—I>avis v Rhodes. 266 S W. 

1091. 206 Ky 340. ' 

10 C J p 398 note 6. 

58. Ala.—Southern Express Co. v. 
Owens. 41 So. 752. 146 Ala. 412. 119 
Am.S.R. 41, 8 L.R.A,N.S, 369, 9 
Ann.Cas. 1143. 

59- HI —Parmelee v. Raymond, 43 
Ill.App. 609. 

Ky—Davis v. Rhodes, 266 S.W. 1091, 
206 Ky. 340. 

Mass.—^Wall v Platt, 48 N.B. 270, 169 
Mass. 398 

OkL—St. Louis, etc, R Co. v. Dun¬ 
ham. 129 P. 862. 36 Okl. 724. 

60. N.C.—^McRary v. Southern Ry 
Co., 94 S.E. 107, 174 NC. 563. 

61- Ky.—Davis v. Rhodes. 266 SW. 
1091, 206 Ky. 340. 

Pa.—Patterson v. Union Transfer 
Co., 84 Pa.Super. 273. 

Tex—^Hlnes v Warden, Civ.App, 229 
S.W. 957—Quanah, A. & P Ry. Co. 
V. Novit, Civ.App., 199 SW. 496 
10 aj p 399 notes 10. IL 
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Corpus Juris is cited as an author¬ 
ity in Shikany v Salt Creek Transp. 
Co., 45 P 2d 645, 649, 48 Wyo. 190 
"Real value to owner” and "own- 
ex’s valnatton” are not convertible 
terms. Where there is no market 
value, true measure of flarnages is 
actual value to the owner, not any 
fanciful or imagmary value, but the 
value of the articles in money to 
him.—Patterson v. Union Transfer 
Co.. 84 Pa.Super. 273 
9Z. Ky,—Adams Express Co. v. Hoe¬ 
ing. 9 Ky. L 814—Chesapeake, eta, 
R. Co V- Webb. 8 Ky.L. 44. 

Tex—^Missouri Paa R Co. v. Hewett, 
2 Tex.ACivCas. § 273. 

Rental value of property lost is 
not recoverable —Missouri Paa R 
Co. V. Hewett, 2 TexA.Civ.Cas. § 273- 
63- Tex.—Empire Transfer & Stor¬ 
age Co. V. Botto, Civ App, 232 S 
W 347. 

10 C.J. p 399 note 13- 
84. Ky —Davis v. Rhodes, 266 S.W. 
1091, 206 Ky. 340. 

85^ Ky.—A Arnold & Son Transfer 
& Storage Co. v. Weisiger, 6 S.W 2d 
1084, 224 Ky. 659. 

861 N M.—^Diamond X Land & Cattle 
Co. y. Director General of Rail¬ 
roads, 205 P. 267, 27 N.M. 675. 

Tex.—City, M. & O. Ry. Co. 
of Texas v Moore, Civ App, 11 S 
W.2d 335—PaTib#>Tidle & S F Ry. 
Co. V. Snodgrrass, Civ.App, 278 S. 
W 337—Schafi v. Farmer & Son,. 
Civ-APP.. 243 S.W. 622- 
10 C.J. p 399 note 14. 
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nearest market;®^ but it has been held that where 
the injured property has no market value at the 
pomt of destination, the measure of damages is 
fixed by the market value at the nearest market.®* 

Where there is no market value for inj'ured ani¬ 
mals, the measure of damages is the difference be¬ 
tween their market value had they arrived at des- 
tmation without inj’ury and their real or intrinsic 
value in the condition in which they did arrive.®® 

e. Where Property Is Shipped for Sale or Sold 
in Transit for Stipulated Price 

Where property is shipped for sale at a specified 
price or is sold in transit, the damages recoverable are 
based on the contract price or on the market value at 
destination, according to the circumstances of the case. 

Where goods are shipped in pursuance of a sale 
thereof at a stipulated price which is less than the 
market price at destination, damages for loss or m~ 
jury must be estimated on the basis of the price to 
be received under the contract of sale,*^® but if 
the price contracted for is greater than the market 
value at destination, the estimate must be based on 
the market value, unless the earner had been noti¬ 
fied at the time of shipment of the fact that the 
goods had been sold for a higher figure.*^! 

It has been variously held that the measure of 
damages for injury to goods by a carrier is the dif¬ 
ference between the contract price and the price the 
shipper received from a sale of the property in its 
damaged condition ,*^2 ^jjat the measure of damages 
for dehvery of goods in an unsalable condition, 
without knowledge on the part of the carrier of a 


special price fixed therein at such point, was the 
market value of the goods at the time of their ar¬ 
rival at destination that where goods damaged 
in transit were worth more at the point of destina¬ 
tion than the price contracted for, and after the loss 
the consignor manufactured more to replace the 
loss, the carrier’s liability for damages was meas¬ 
ured by the cost of manufacturing the goods to re¬ 
place the loss, rather than by either the market val¬ 
ue or the contract price, although such liability 
could not in any event be less than the contract 
price ,7^ and that where the shipper had sold the 
goods to the consignee at the place of shipment at a 
price which was the market price at that place, he 
was entitled to recover the difference between the 
contract price of the goods and their market value 
in their damaged condition at destination, where 
he was notified of their nonacceptance by the con- 
signee.7® 

Where goods shipped under a contract of sale 
are damaged in transit while the title is still in the 
shipper, the latter could sue the carrier and recover 
as damages the contract price, less the value of the 
damaged goods; and where the purchaser pays the 
draft attached to the bill of lading and sues the car¬ 
rier for damages to the shipment, he can recover 
only what the shipper could have recovered.*^® 

Where animals were sold at a way point before 
reshipment, the shipper is entitled to recover the 
difference between the sale price and the market 
value of the entire shipment at destination iii good 
condition, in the absence of a showing that so many 
were uninjured as to necessitate separation of the 


07. Tex —Missouri, etc, R. Co. v. 
Wasson, 126 S.W. 664, 59 Tex Civ. 
App 239. 

08. Ill—Pennsylvania R Co v 
John Anda Co, 131 111 App 426. 
Ky.—Gus Datillo Fruit Co. v. Illi¬ 
nois Cent R. Co, 299 S.W. 1089, 
222 Ky. 41. 

oa. Tex—^Davis v Cochran, Civ. 
App, 275 S W. 423—Gulf, C & S F. 
Ry Co V. Helms Bros., Civ App, 
210 S.W 853 

70. Tex.—^Missouri, K. & T Ry Co 
of Texas v. Witherspoon. 45 SW. 
424, 18 TexCiv.App 615. 

Option, to piix«''h‘iFo 
Where an owner of g'oods ships 
them consigned to another, giving 
the consignee an option to take and 
pay for them at a price fixed or to 
return them, m an action against the 
earner for their loss, the measure of 
damages ns not the market value at 
the place of destmation, hut at most 
the price fixed with interest from a 
day when the goods, in the usual 


course of carnage, would have reach¬ 
ed the consignee and have been ac¬ 
cepted—^Mangin v Dinsmore, 62 N. 
Y 35. 20 Am R 442 

71- Ark—Gibson v Inman Packet 
Co. 164 SW. 280, 111 ATk. 521 

Tex—^Missoun, K &: T. Ry. Co of 
Texas v Witherspoon, 45 S.W. 424, 
18 Tex Civ App. 615 
10 C J p 399 note 17. 

72- Ark.—St. Liouis-San Francisco 
Ry. Co. V. Greig & Smith, 31 SW 
2d 290, 182 Ark. 261—Chicago, R 
I. & P Ry. Co- V. Burkholder & 
Tuggle. 195 S.W 1073, 129 Ark 316 

Tex.—Coulter v. Gulf, C & S F. Ry 
Co., Civ App., 248 SW. 788. 

Best sale price at destmation 

Shipper’s damages for machme 
broken in transit was difference be¬ 
tween price and best sale price at 
destination after damage thereto — 
Gibs-Land Oil Mills & Fertilizer Co. 
V. liOnisiani* & N. W. R. Co., Ill So 
169. 162 La. 801. 
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Sale in transit 

In action against railroad for dam¬ 
age to car of tomatoes which shipper 
had sold as in good condition at cer¬ 
tain price prior to their arrival, and 
which because of damQ&e shipper 
was compelled to sell at lower price, 
measure of damages was difference 
between what shipper would have re¬ 
ceived and what he did receive, and 
not difference between market price 
had tomatoes arrived in good condi¬ 
tion and their market value as dam¬ 
aged.—Southern Pac R Co of Mex¬ 
ico V. Gonzalez, Ariz, 61 P 2d 377. 

73- Tex.—American Ry. Fxpress Co. 
V McDaniel, Civ App, 20 SW.2d 
1104. 

74. Mo—^Bemet, Craft & Kauffman 
Milling Co V. Hew York, C. & St. 
L R Co.. App, 260 SW. 508 

Utah—Wilson v, Hines, 196 P. 
1007, 58 Utah 38. 

7Gl S.C.—^M C Johnson Motor Co. v. 
Payne, 107 S.B 252, 116 SC. 171. 
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shipment and the forwarding of the iminjured an- 

imals.^7 

Under the Cummins amendment to the Interstate 
Commerce Act, providing for the recovery of the 
“full actual loss,” it has been held that a shipper’s 
measure of damages -for the loss of property which 
was sold by him in transit, and reconsigned to the 
purchaser, is the market value of the property at 
the point of origin or at destination, less unpaid 
freight, but not exceeding the price for which the 
property had been sold."^^ 

§ 265- - Interest and Costs 
a. Interest 
b- Attorney’s fees 

a. Interest 

Interest is ordinarily recoverable as part of the dam¬ 
ages for loss of, or injury to, property by a carrier, al- 

7V- Mo —^Morrow v. Wabasbi Ry. Co, 

276 SVv" 1030, 220 Mo.App. 518. 

78- Mo —Forest Green Farmers’ Ele¬ 
vator Co. V. Davis, 270 S.W. 394, 

216 MoApp 545. j 

79- Fla.—Atlantic Coast Dine Ry. 

Co V. Roe. 118 So. 155, 96 Fla. 429. 

Mo —^Ford V. Wabash Ry Co., 300 
S.W. 769, 318 Mo. 723, affirming. 

App-. 266 S.W 1032. 

Okl —^Mu Jand Valley R Co. v. Price, 

260 P. 26, 127 OkL 106. 

S C —Copeland Co. v. Davis, 119 S.E. 

19. 125 S C. 449. 

Tex—Gulf, C & S F. Ry. Co. v. Mc¬ 
Carty, IS SW 716, 82 Tex. 60S— 

Norris v. Lancaster, Com.App, 280 
S W. 574, reversing Lancaster v 
Noms, Civ App, 271 S W 401— 

Galveston, H. & S. A. Ry- Co. 

Standard Rice Co. Civ App, 34 S. 

W.2d 619, error dismissed—St 
Louis Southwestern Ry. Co. v. Tex- 
• as Packing Co, Civ App., 253 S.W. 

864—Worth & R G. Ry Co. v. 

Albin, Civ App, 185 S.W. 647. 

Certamty of cia^ 

(1) Where earner’s liability was 
limited by hill of lading to value of 
goods at time and place of shipment, 
the shipper in case of partial loss 
could recover interest on claim un¬ 
der Civ Code § 3287, the claim being 
capable of being made certain—Ol- 
covich V Grand Trunk Ry. Co. of 
Canada, 176 P. 459. 179 Cal 332. 

(2) Where plamtifE was entitled to 
damages for live stock killed, and the 
expense of burymg them, one of the 
Items being fixed, and the other de¬ 
terminable by a fixed standard, inter¬ 
est may be recovered pnor to the 
date of the judgment—^Midland Val¬ 
ley R Co. V. Pnee, 260 P- 26, 127 
OkL 106. 


though in some cases the allowance has been held to be 
within the discretion of the court or jury. 

Although there is some authority to the contrary, 
a plaintiff who recovers for the loss of, or injury 
to, property shipped ordinarily is entitled, as a part 
of his damage, to interest,^® to be computed, in an 
action for loss of property, from the date of the 
loss, that is, from the time when the property should 
have been delivered,^® or, in an action for injury to 
the property, from the date of the mjury.81 

Other cases have held that interest is allowable 
from the date the suit for the injuries was insti¬ 
tuted,^2 from the date of shipment,*^ from the 
date of demand or from the time the goods ar¬ 
rived at destination to the time of trial, and not 
merely from the time the written notice required by 
the bill of lading was filed.*® 

The allowance of interest, according to some au¬ 
thorities is within the discretion of the court*® or 
of the jury.*^ 

held that a shipper’s action to re¬ 
cover d^msiges for partial destruction 
of shipment of eggs, being one in 
tort, a verdict for interest on the 
amount found was contrary to law. 
—Southern Express Co v. Bass, 102 
S.E. 168, 24 GaApp. 742. 

81- Tex.—Gulf. C. & S. F. Ry Co v. 
Morrow, Civ App, 66 SW,2d 481, 
error dismissed—Galveston, H. & 
S. A Ry Co V. Standard Rice Co, 
Civ App., 34 S.W.2d 619, error dis¬ 
missed—^Texas, etc., R Co. v. Er¬ 
win, Civ.App, ISO SW. 662. 

82- Mo —^Pord V. Wabash Ry. Co, 
300 SW, 769. 318 Mo 723. affirm¬ 
ing, App., 266 S.W. 1032—^Dunn v. 
TTannibal & St. J R Co, 68 Mo 268. 

83- Mo.—Goodman v. Missouri, etc, 
R Co.. 71 Mo App. 460. 

84u La —H P. Richard & Sons v. Di¬ 
rector General of Railroads. 107 So. 
891, 160 La 1019. 

Neb—N H Nelson & Co. v. Chicago 
& N. W Ry. Co. 167 N.W. 574. 102 
Neb. 439. 

85. Vt—^Haglm-Stahr Co. v. Mont¬ 
pelier & W. R. R. Co.. 102 A 940, 
92 Vt. 258 

36k Tenn—West Const. Co. v. Sea¬ 
board Air Line Ry. Co., 210 S W. 
633, 141 Tenn. 342. 

Interest on cost of repairs 

In an action against a carrier for 
damages to an asphalt plant in 
transit, it was within the f'i«5cretion 
of the chancellor to allow interest 
on cost of repairs paid by complam- 
ant recovery of which was sought 
from carrier.—West Const. Co v. 
Seaboard Air Line Ry. Co., 210 SW. 
633, 141 Tenn 342. 

87- N Y —^Black v. Camden & Am¬ 
boy R & Transp. Co., 45 Barb- 40 
10 C.J. p 400 note 31. 


Contrary minority role 
Kan.—Wallingford v. Atchison, T & 
S F. Ry. Co., 167 P. 1136, 101 Kan 
544. L R.A1918B 716—Stevens- 

Seott Gram Co. v. Atchison, etc, R 
Co, 149 P. 744, 96 Kan. 1, rehearing 
denied in 150 P. 524, 96 Kan. 183. 
80. U.S—Lehigh Valley R. Co v 
State of Russia, C.CA.N.Y., 21 F.2d 
396, certiorari denied 48 S Ct. 159, 
275 US. 571, 72 LEd. 432. 

Ill —Chicago & N. W. R. Co. v. Ames, 
40 Ill. 249. 

Iowa.—^Robinson Bros. & Gifford v. 
Merchants’ Despatch Transp. Co, 
45 Iowa 470. 

Te*.—^International & G. N. Ry. Co 
V. Reed, Civ App, 203 S-W. 410— 
Missouri Pac. R. Co. v. Hewett, 2 
Tex.A Civ.Cas § 273. 

Vt.—^Blumenthal v. Brainerd, 38 Vt. 

402, 91 Ain.D 349 
10 C J. p 400 note 29. 

Corpus Jhris is cited in support of 
this rule m Southern Pac. Co. v. 
Hang, 182 P. 92, 96, 43 Nev. 102. 

In Georgia 

(1) Where a suit is for the total 
loss or destruction of the whole 
shipment or of a specific, definitely 
ascertained part thereof, caused by 
unreasonable delay, the owner there¬ 
of, in recovering the market value of 
the goods at destination, is entitled 
to interest therem from the time 
they should have been delivered — 
Louisville & N R Co. v Lovelace, 
106 SE 6, 26 GaApp 286. 

(2) Where the value of lost prop¬ 
erty proved was invoice price of sta¬ 
ple merchandise fluctuating very lit¬ 
tle in price, the jury was authorized 
to include interest —^Atlantic Coast 
Line R Co v. Stovall-Pace Co., 118 
S.E 62, 30 GaApp 326. 

(3) On the other hand, it has been 

616 



13 C.J.S. 


CABBIEBS 


§ 266 


In some cases it has been held that no interest is 
allowable except where the loss or injury was due 
to the carrier’s misconduct or fraud.^^ 

The right to interest as an element of damages 
may be waived.*® 

b. Attorney's Fees 

The right to an allowance of attorney’s fees in an 
action for loss of, or injury to, property shipped is gov¬ 
erned by statute. 

The allowance of attorney’s fees as costs in an 
action against a earner for loss of, or injury to, 
property transported depends upon the statutes, and 
statutes authorizing such allowance have been held 
valid.®® The Interstate Commerce Act relating to 
the allowance to a shipper of an attorney’s fee ap¬ 
plies only to suits based on orders of the interstate 


commerce commission and does not authorize the 
allowance of such fees in an action for loss or dam¬ 
age to property in shipment.®^ 

§ 266. Incidental Damages 

A carrier is liable for incidental damages naturally 
and proximately arising from the loss of, or injury to, 
property in its possession for transportation, including 
expenses reasonably and necessarily incurred by the 
plaintiff. 

In addition to the damages heretofore considered, 
the carrier is also liable for any other and incidental 
damages which naturally and proximately result 
from the loss or the injury complained of,®^ in¬ 
cluding any expense reasonably and necessarily in¬ 
curred by plaintiff,®® such as the expense of recon¬ 
ditioning or putting in salable condition damaged 


Where value of ffoods was not fixed 

by agreement or by operation of law, 
allowance of interest was within dis¬ 
cretion of jury—^Atlantic Coast Line 
R Co V. Henderson Elevator Co, 88 
SE. 101. 18 GaApp 279. 

8& Tex.—^Fowler v. Davenport, 21 

Tex 626. 

10 C J. p 400 note 32. 

In. cases of gross n^fligence inter¬ 
est may be allowed from date goods 
should have been delivered—Gray v. 
Missouri River Packet Co., 64 Mo. 
47 

89. Tex—Norris v Lancaster, Com. 

App., 280 S.W. 574, reversing on 

other grounds Lancaster v. Norns, 

Civ.App. 271 S.W. 401. 

JPaUoxe to ask an instruction, on 
the question of mterest as item of 
damages for injured shipment of 
vegetables waives the right to such I 
interest.—Noms v. Lancaster. Tex. 
ComApp., 280 S.W. 574, reversing on 
other grounds Lancaster v. Norns, 
CivAlPp, 271 S.W. 401. 

90L In WaTiciag 

(1) Rev St 66—259, 66—305, mak¬ 
ing railroad company liable for rea¬ 
sonable attorney's fee when sued for 
shortage of grain shipped, after fail¬ 
ure to pay or deliver on demand is 
valid exercise of police power—^Baal- 
mann v. TJmon Pac. R. Co., 235 P 
1062. 118 Kan. 540. 

(2) That person suing railroad 
company for shortage of grrain ship¬ 
ped recovered smaller sum tfian stat¬ 
ed in demand does not defeat allow¬ 
ance of attorney's fee under the stat¬ 
ute, where company resisted payment 
of entire loss and did not tender any 
amount nor base its refusal to com¬ 
ply with demand on ground that it 
was excessive.—^Baalmann v. Union 
Pac R. Co., supra. 

(3) In action by shipper against 
imlroad company for damages to 
shipment, attorney's fee of seventy 


dollars held not unreasonable.—Case 
V. Union Pac. R. Co, 241 P. 693, 119 
Kan. r06. 

In Nebraska 

(1) The allowance of attorney's 

fees in actions agrainst carriers is in 
the nature of reimbursement of 
costs, and the law authorizing it is 
not unconstitutional as providing a 
penalty —^Bckman Chemical Co. v. 
Chicago & N. W Ry. Co, 185 NW. 
444, 107 Neb. 268—^Nye-Schneider^ 

Fowler Co. v Chicago & N W.^Ry 
Co, 179 N.W. 503, 105 Neb. 151 

(2) An allowance of attorney's 
fees, under a state statute providmg 
that if a claim against a carrier is 
not adjusted within a certain time 
claimant shall, if successful, be al¬ 
lowed a reasonable attorney's fee, is 
proper, even though the shipment is 
an interstate one—^Marsh & Marsh 

V. Chicago & N. W. Ry. Co , 173 N. 
W 679. 103 Neb. 654. 

In Texas 

(1) Under a statute allowmg at¬ 
torney’s fees where a claim for lost 
or damaged freight is not paid with¬ 
in a designated time after present¬ 
ment, the allowance to holder of 
claim for lost or damaged freight, 
for statutory attorney’s fees, is lim¬ 
ited to reasonable attorney’s fees, 
not exceeding twenty dollars, where 
attorney is actually employed—Gulf, 
C. & S. F Ry Co. V. Pearlstone Mill 
& Elevator Co, Tex.ComApp, 53 S 

W. 2d 1001, reversmg. Civ. App, 37 
S.W 2d 299 

(2) Holder of claim, to be entitled 
to statutory attorney's fees, must 
obtain judgment for full amount of 
claim as presented—Gulf, C. & S. F 
Ry. Co. V Pearlstone Mill & Elevator 
Co, supra. 

(3) Claimant is not entitled to at¬ 
torney’s fee in action for death of 
cattle caused by earner’s negligence, 
where there was no evidence that 
claim was presented to carrier.— 
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Texas & N. O R Co. v Houston, Tex. 
Civ.App. 38 SW.2d 882. 

91- U S —^Missouri Pac. R Co v. 
Harper, Ill., 201 F. 671, 121 C.CA 
570 

Ml N J —^Heidntter Lumber Co. v 
Central R Co of New Jersey, 122 
A 691, 100 N. J Law 402. 1 N J Misc. 
185, affirmed 125 A 926, 100 N.J 
Law 402. 

Tex.—^Davis v. Standard Rice Co., 
Civ App, 293 SW 593. 

10 C.J p 400 note 38 

93. NY—^Porter v Pennsylvania R 
Co., 215 NTS 727, 217 App Div 49 
Tex.—^Davis v Cochran, Civ App, 275 
SW 423—Ft. Worth & D. C Ry 
Co. V. Hill, Civ.App . 213 S W 952 

Corpus Juris is cited in Morrow v 
Wabash Ry. Co, 265 SW 851, 854, 
219 Mo App 62, in support of the 
general rule as to recovery of ex¬ 
penses incurred by the shipper. 

Particular expenses recoverable 

(1) Shippers' expenses in reship- 
ping damaged grain to nearest point 
at which it could be cleaned and pre¬ 
pared for market, including freight 
charges and traveling expenses of 
caretaker, if reasonable in amount 
and necessary, are recoverable, not 
as special, but as consequential, dam¬ 
ages—^Panhandle & S F R Co v. 
Shell, Tex Civ App, 265 S W. 75S. 

(2) In an action against a earner 
for the loss of a horse, the aTnmai 
having died shortly after reaching 
destination, money expended by the 
owner to city scavengers for remov¬ 
ing the carcass of the horse is recov¬ 
erable.—^Ft. Worth, etc, R Co. v. 
Joidan, Tex.Civ.App, 155 S W. 676, 

(3) In determining the difference 
between what the shipper of cotton 

I could have sold it for at the place of 
delivery, if debvered there in good 
condition, and what he could sell it 
for in Its damaged condition, addi¬ 
tional charges necessitated in re- 
shipping the daiTiaged cotton to a 
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g^oods or live stock.®'* So the owner^s loss of the 
use of machinery during the time necessary to re¬ 
pair it has been held an element of damages.®® It 
is not necessary to show that an item of expense 
due to the injury had actually been paid, it being 
sufficient to show that legal liability therefor had 
been incurred.®® 

However, expenses which are unreasonably or 
unnecessarily incurred,®*^ or which are not definite¬ 
ly determinable,®* are not recoverable; and where 
separate shipments became intermingled in transit 
the earner is liable only for the reasonable cost of 
assorting the goods at final destination, regardless 
of the amount actually paid.®® A carrier is not li¬ 
able for expense incurred in discovering whether 
there has been injury.^ It has been held that ex¬ 
pense incurred in caring for mjured live stock while 
recuperating could not be recovered in addition to 
the loss from shrinkage, since this would constitute 
double damages ,2 that, for the same reason, a ship¬ 


per smng for injury to live stock cannot recover 
money paid for feed while the animals were recov¬ 
ering from the injury and also the difference m 
their market value had they arrived m good condi¬ 
tion and their market value in their injured condi¬ 
tion;® that a shipper recovering the value of dead 
cattle at the place of dehvery was not entitled to re¬ 
cover the amount of freight paid on the dead cat¬ 
tle, since the freight charges entered into and be¬ 
came a part of the market value sued for and found 
by the jury;* that where the shipper recovered the 
value of live stock killed by the carrier’s negligence 
he was not entitled to recover the amount expended 
in burning or otherwise disposing of the dead ani¬ 
mals.® 

So it has been held that, in an action for damages 
to animals in transit, the cost of feed and care aft¬ 
er the injury had no proper place in appl 3 dng the 
true measure of damages,® and that a shipper who 
has not paid charges for feeding is not entitled to 


place wliere it could be marketed and 
for rebandlmg it were proper ele¬ 
ments of damaiTO.—Gibson v. Inman 
Packet Co., 164 SW 280. Ill Ark. 
521. AnnCas.l916A 1043. 

(4) While contract of shipment of 
stock obligated plaintiff to pay feed 
bill at unloading station, such a pro¬ 
vision would not prevent plaintiff 
from recovering the amount of feed 
bill paid by him. which became due 
as the result of carrier's negligence, 
and which arose by reason thereof, 
on the theory that the carrier could 
not contract against the result of its 
own negligence—Johnson v. Wabash 
Ry. Co.. Mo.App.. 251 S.W. 719. 

(5) Plaintiff may recover from the 
carrier any reasonable expense in¬ 
curred in searchmg for, and regain¬ 
ing possession of, the goods, includ¬ 
ing a reward offered for their return. 
—Greenfield Bank v. Leavitt, 17 
Pick, Mass, 1, 28 Am.1). 268. 

10 C.J. p 401 note 39. 

34. Cal —Olcovich v Grand Trunk 
Ry. Co of Canada, 176 P. 459. 179 
Cal. 332 

Tex—Galveston, H. & S. A. Ry. Co 
V Standard Rice Co. Civ.App., 34 
S.W.2d 619, error dismissed. 

Wash—Western Machinery Ex¬ 

change V. Northern Pac Ry. Co., 
254 P. 248. 142 Wash. 675. 

10 aJ. p 401 note 40. 

Corpus Juris is quoted or cited in 
Davis V. Standard Rice Co., Tex.Civ. 
App, 293 S W. 593, 597—Panhandle & 
S F. R. Co V. Shell, Tex.Civ-App., 
265 S W. 758. 760. 

Cost of reconditioiiiiig and iyi.'hipp]]|g 
livestock 

(1) Expenses of reconditionmg 
mules occasioned by delay in putting 
them on market because of emaciat¬ 


ed condition due to earner's negli¬ 
gence was legn^timate item of dam¬ 
age-—Collins V Texas & P. By. Co., 
123 So. 504, 11 La App. 445. 

(2) Where injured live sto<d£ was 
unloaded at an mtermediate pomt 
and kept there several weeks for re¬ 
conditioning, and then reshipped to 
the point of destination, the owner 
IS entitled to recover, m addition to 
the difference in the value of the 
stock when it should have been de¬ 
livered and when actually delivered, 
the cost of, reconditiomng and the 
expenses of reshipment.—Morrow v. 
Wabash Ry. Co.. 265 S.W. 861, 219 
Mo.App 62. 

(3) Where animal has been killed 
or rendered worthless by injury m 
transit, a recovery may sometimes 
be bad in excess of its value by rea¬ 
son of expenses of an unsuccessful, 
but reasonable, effort to restore it 
to usefulness, but this is true only 
of expenditures made in a just ex¬ 
pectation of reducing earner's lia¬ 
bility by amount expended.—Kennedy 
V Atchison, T. & S F. Ry Co., 181 
P. 117, 104 Kan. 708, 6 A.LR 149, 
granting motion 179 P 314, 104 EAn. 
129. 368. 

Private carrier was held liable for 
costs of reconditioning figs and fig 
paste damaged through its negli¬ 
gence and for freight to shipper s 
plant for reconditiomng and return¬ 
ing merchandise to destination.—W. 
C Cook & Co V. White Truck & 
Transfer Co., 13 P.2d 549, 124 Cal. 
App 721. 

9& Wash.—Western Machinery Ex¬ 
change V. Northern Pac. Ry Co., 
254 P. 248, 142 Wash. 675. 

9G. Ga—Allen v. Southern Ry. Cto., 
126 S E. 722, 33 Ga.App. 209. 
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97. Tex.—Ft. Worth & D C Ry. Co 
V. Hill. Civ.App, 213 S W. 952. 
Expenses held unreasonable ox niu 
necessary 

(1) Judgnnent for shippers was 
held excessive to amount of claim 
for extra feed for live stock, where 
there was no evidence of its reason¬ 
ableness.—^Mourer v. Wabash Ry. Co, 
280 S.W. 1050. 222 Mo App. 495. 

(2) In an action for injuries to 
machinery in transportation, plam- 
tiff IS not entitled to the expenses of 
maintaining and hoarding three men 
for several days whom he bad sent 
forward to set up the machine after 
he knew that it had been injured and 
before it had started finally for its 
destination —^Johnson & Swackbatn- 
mer v. Lehigh Valley R Co., 63 Pa 
Super. 364 

98- La.—American Trading Co. of 
New Orleans v. New Orleans & N 
E R Co., 105 So. 82, 159 La. 9. 

99- Ala—Inland Waterways Corpo¬ 
ration V. Sloss Sheffield Steel & 
Iron Co, 136 So. 849, 223 Ala 397 

1- US—Western Mfg. Co v. The 
Guiding Star, C.C.Ohio, 37 F 641 
N Y.—^Martm v. Delaware, eta, R 
Co.. 141 N.Y S. 942 

2. Tex—Ft. Worth & D. C- Ry. Co 
V. Allen, Civ.App, 189 SW. 765. 

3- Tex—^Lancaster v- Whittle, Civ 
App., 210 S.W. 334. 

4u Tex.—^Houston E & W. T. Ry 
Co. V. Southern Pine Lumber Co., 
C1V.APP. 38 S.W2d 156 

5h La.—Jennmgs v. Missouri Paa 
R Co.. 134 So. 694, 172 La. 522. 

Gl Tex.—Gulf, C & S. F. Ry. Co. v. 
Helms Bros-f Civ.App., 210 S.W. 
853. 



CARBIEBS 


§ 267 


13 C.J.S. 


add such charges to the value of the stock lostJ 
A shipper of live stock whose duty it is to see that 
a health certificate is procured and furnished to the 
carrier so that it may be attached to the waybill, is 
not entitled to damages resulting from the absence 
of the certificate.* 

Where an interstate shipment of perishable goods 
was refused by the consignee because in bad condi¬ 
tion, the shipper cannot, in a suit against the ear¬ 
ner, recover expenses incurred in sending a repre¬ 
sentative to inspect the goods at the point of des¬ 
tination.* 

§ 267. Special Damages 

Special damages are not recoverable in an action 
against a carrier for loss of, or injury to, property 
shipped, unless it had notice or knowledge of the peculiar 
circumstances from which such damages would flow; 
but, where the carrier had notice or knowledge of the 
circumstances, special damages may be recovered. 


In an action for loss of, or injury to, goods 
shipped, only such damages are recoverable as were 
contemplated, or might reasonably have been con¬ 
templated, by the parties.^* To authorize a recov¬ 
ery of such damages as would not ordinarily flow 
from the loss or injury, it is essential that at the 
time of shipment the peculiar circumstances from 
which special damages would arise because of such 
loss or injury should be made known to the ear¬ 
ner ,1^ and this rule applies when it is sought to 
recover for loss of profits arising from the loss of 
the goods in transit.^* 

On the other hand, if the peculiar circumstances 
from which special damages would arise are made 
known to the carrier at the time that the property 
is delivered and accepted for transportation,^* or 
if the carrier already knew, or in the exercise of 
ordinary care should have known, of the circum¬ 
stances,^^ special damages are recoverable; and the 


7, sc.—Southern R. Co v. KimbaJl, 
88 S.E. 14. 103 SC. 365. 
g, Tex—^Little v. Dickey Bros, Civ 
App, 38 S W.2d 388, error dis¬ 
missed. 

0. Iowa.—E. BL Emery & Co v 
Chicago. B. & Q. R. Co., 170 N.W 
540, 186 Iowa 1156, rehearing de¬ 
nied 173 NW. 12, 186 Iowa 1156. 

la Fla—Florida East Coast Ry Co. 
V. Peters. 83 So 559, 77 Fla 411. 

expenses 

In an action against a earner for 
damage to an asphalt plant trans¬ 
ported by it and wrecked in transit, 
no recovery could be had for over¬ 
head expenses due to the enforced 
idleness of plamtifiTs workmen, such 
Item of damages not being in con¬ 
templation of the parties—West 
Const. Co. V. Seaboard Air Line Ry 
Co, 210 SW. 633, 141 Tenn. 342. 
£o 88 of time 

In action against railroad for value 
of goods lost and claim for loss of 
time, court properly sustained de¬ 
murrer to latter claim —Louisville 
& N. R. Co V. Birochik, 269 S W. 
720, 207 Ky. 595. 

IL Fla—Florida East Coast Ry Co. 

V. Peters. 83 So. 559, 77 Fla. 411. 
10 C.J. p 401 note 46 

Vo make notice of the special edr- 
cumstaiices swWojAwt to authorize re¬ 
covery from a carrier for special 
damages, there must he imparted to 
the earner information of such facts 
as Will bring home to him the pecu¬ 
liar facts and conditions known to 
the shipper, which will entail on him 
a loss not ordinarily within the con¬ 
templation of the parties, if the ship¬ 
ment IS lost.—kCoss Jellico Coal Co. 

V. American Ry. Express Co., 248 S 

W. 508. 198 Ky. 202. 


Sa-nts^ges held not "special** within 
role 

(1) In an action by a shipper 
agamst a earner for damages of hay 
while m transit, because of a leaky 
roof of the car in which the hay was 
shipped, expenses incurred in sepa¬ 
rating the good hay from that which 
had become worthless were not spe¬ 
cial damages within the rule req.uir- 
ing notice to the carrier in order to 
fix liability therefor—Davis v. Clem¬ 
ent Gram Co., Tex.CivApp., 851 S 
W. 545. 

(2) Demurrage charges, which the 
shipper was compelled to pay while 
attemptmg to dispose of the dam¬ 
aged hay, were not special damages 
—^Davis V. Clement Gram Co., supra. 

(3) In an action against a railroad 
for damages to dressed poultry 
shipped under a contract providmg 
for computation of damages on the 
bona fide invoice price to consignee 
at the time and place of shipment, 
plaintiff was properly allowed dam¬ 
ages computed on such basis, al¬ 
though he did not notify defendant 
that they would accrue, and did not 
plead them as required in order to 
recover special damages—St Louis 
Southwestern Ry Co. v Texas Pack¬ 
ing Co, Tex.Civ.App, 253 S.W. 864. 

ISL Ky—^M qss Jellico Coal Co v. 

American Ry. Express Co, 248 S. 

W. 508, 198 Ky. 202. 

notice inBuffiGient 

Notice to an express company that 
the shipper’s mining plant could not 
he operated without the machinery 
shipped for repairs, without notice 
or knowledge that the plant would 
be operated, except for the lack of 
that machinery, or that it could be 
operated at a profit, is insufficient to 
charge the express company with lia- 
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bllity for the loss of profits from the 
mine as special damages resulting 
from the loss of the machinery in 
shipment—^Moss Jellico Coal Co v. 
American Ry. Express Co, 248 S W. 
508. 198 Ky. 202. 

13. Ark —^Missouri Pac R Co v. 
Burnett. 247 S W. 1047, 157 Ark. 58, 
error and petition dismissed 44 S. 
Ct. 458, 266 U.S. 572, 583. 68 LEd. 
1185 

Mo.—^Byley-'Wilson Grocer Co v. St. 
Louis & S. F R Co., App, 184 S W. 
915. 

10 C.J. p 401 note 47. 

Corpus Juris is cited in Amber v. 
Davis, Mo App, 282 S W. 459, 462, as 
authority for this rule. 

14. Tex —St Louis Southwestern 
Ry. Co of Texas v. Culberson, Civ 
App. 248 S W. 111. 

When carrier charged with notice 
In view of the tick eradication law, 
requiring both the shipper and car¬ 
rier of livestock, under a threat of 
penal prosecution, to dip all stock 
transported m an arsenical solution, 
notice by the shipper to the carrier 
that cattle delayed m transit had 
been dipped in such solution imme¬ 
diately before shipment and would 
likely be injured if not properly shel¬ 
tered and cared for is unnecessary to 
render the carrier liable for injuries 
resulting from failure to shelter, 
feed, and water them properly, for 
the law requires the carrier to have 
notice of the dipping, while, as a 
carrier, it is charged with notice of 
the effect thereof, it being a matter 
of common knowledge that injury 
will result from exposure of cattle to 
heat immediately after such dipping 
—St. Louis Southwestern Ry. Co. of 
Texas v. Culberson. Tex.Civ.App., 248 
S.W. IIL 
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nile has been applied with respect to the allowance 
of such damages as arise from loss of a sale under 
a contract of which the carrier had knowledge,!^ 
damages for loss of the profits which would have 
been directly derived from the use of the property 
under circumstances with which the carrier was ac¬ 
quainted,^® and for expenses incurred in renotifying 
and delivering to purchasers goods purchased to 
take the place of those lost or destroyed.^^ 

§ 268. Remote or Speculative Damages 

Remote or speculative damages are not recoverable 
in an action against a carrier for loss of, or injury to, 
property transported. 

In an action against a carrier for loss of, or in¬ 
jury to, property transported, no recovery for re¬ 
mote or speculative damages is permissible.^® Thus, 
where injuries to a mare in foal caused injury to, 
and the subsequent death of, the colt which was 
prematurely bom, there can be no recovery based 
on what the colt would have been worth had it been 
bom uninjured, such damages being speculative.^® 

§ 269. - Exemplary Damages 

Exemplary damages may be recovered against a car¬ 
rier for gross negligence or willful breach of duty. 

Exemplary or punitive damages may be allowed 
for gross neghgence or willful breach of duty on the 
part of the carrier,®® whether the action is based on 


13 C.J.S. 

breach of a contract or statutory duty,®! but not 
otherwise.®® 

§ 270- Duty of Owner to Prevent or Reduce 
Damages 

It is the duty of the property owner to make reason¬ 
able efForts to minimize the damages, and no recovery 
can be had for damage which such efforts would have 
prevented. 

It is the duty of the owner of the property injured 
by the carrier during transportation to use all rea¬ 
sonable means to render the effect of the injury as 
light as possible, and no recovery can be had for 
damage which such care would have prevented;®® 
but failure to prevent additional damage does not 
preclude recovery for that part of the damage not 
due to such failure, but to the carrier's n^ligence.®^ 
The general rule, however, does not impose upon 
the consignee the duty to unload the injured prop¬ 
erty on Sunday, for the purpose of reducing dam¬ 
ages;®® and where the goods have been stolen in 
transit and part of them are recovered and held by 
the police, the carrier is not thereby relieved of his 
obligation to deliver the goods so held, and no obli¬ 
gation rests on the owner to recover such goods 
from the police department for the purpose of re¬ 
ducing damages.®® Where a carrier fails to deliver 
goods or return them to the shipper within a rea¬ 
sonable time, whereby they become practically val- 
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15. Mo.—Amber v. Davis, App., 282] 
S.W. 459 

10 C.J p 401 note 48. 

IGL Mo.—^Ryley-Wilson Grocer Co. v 
St. Liouis & S F. R. Co., App., 184 
SW- 915. 

10 C J. p 402 note 49. 

loss of profits of iccriie 
In an action for damagres for fail¬ 
ure to deliver sugar, where the car¬ 
rier knew that the sugar had been re¬ 
sold or was to be resold by the pur¬ 
chaser, the earner was liable for con¬ 
sequential flamsig^es as loss of profits 
on resale.—^Ryley-Wilson Grocer Co 
V. St. Louis & S. F. R. Co., Mo.App., 
184 SW. 915. 

17- Tex.—Pacific Fxpress Co. v. 
Needhann, 83 S.W. 22, 37 Tex.Civ. 
App. 129. 

18L Tex.—!Pt. Worth & D C. Ry. Co. 
V. Willie S. & J. B Ikard Co., Civ. 
App., 140 SW. 502. 

10 C J. p 402 note 54. 

3 5. Tex.—^Texas & P. Ry. Co. v. 
Randle, 44 S.W. 603, 18 Tex.Civ. 
App. 348. 

£0l Miss.—^Tri-State Transit Co. v. 
Gay. 172 So. 742. 

Tex.—Gidf, C. & S. F. Ry, Co. v. 
Hamilton, Civ-App., 67 S.W.2d 309, 


appeal dismissed 89 S.W.2d 208, 126 
Tex. 542 

10 C.J. p 402 note 52. 

21- Tex—Gulf, a & S F. Ry. Co. 
V. Hamilton, supra. 

22. S.C.—^Mayfield v. Southern R. 
Co.. 66 S.E. 405, 84 SC. 393. 

23. Ark.—St. Louis Southwestern 
Ry. Co V. Tucker, 255 S.W. 553, 161 
Ark. 140. 

Mo—^Hurley v* Illinois Cent. R. Co., 
282 S,W. 97, 221 Mo.App. 478. 

N.C—^Pendergraph v. American Ry. 
Express Co. 100 S.E. 525. 178 N.C. 
344. 

Ohio.—Frank v. Louisville & N. R. 

Co., 19 Ohio NF,N.S. 574. 

Tex—^Texas & P. Ry. Co. v. Bryan, 
Civ.App.. 15 SW.2d 1098—Ft. 
Worth & D. C Ry. Co v. Allen, 
Civ.App, 189 S.W. 765. 

10 C J. p 402 note 56 

Only orfli-naiy’ care is the measure 
of duty of a consignee of cotton to 
minimise damages from wetting 
thereof while in the carrier's posses¬ 
sion—^Missoun Pac. R. Co v. W. M 
Smith & Co., 265 S.W. 64, 165 Ark. 
546. 

If d'-maced goods are not wholly 
worthless, consignee should receive 
and handle them to minimize damage 
if possible.—Houston E. & W. T. Ry. 
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Co V. Brackin, Tex,Civ.App., 191 S. 
W. 804. 

Sufficiency of eflToxte to 
d'T'waires 

(1) Shipper held to have done all 
that he could to minimize damages 
to earner.—Louisville & N. R Co. v. 
Schaeffer, 280 S.W. 974, 213 Ky. 248 

(2) Consignee of penshable goods 
arriving m bad condition discharged 
its whole duty to the carrier, where 
it sold the damaged goods for the 
best pnee obtpmabla—Gulf, C. & S. 
F. R. Co. v. Texas Packing Co, Tex., 
37 S.Ct 487, 244 U.S. 31, 61 L.Ed. 970 

(3) Consignee’s acceptance of dam¬ 
aged lettuce four days after amval 
and sale at auction within three days 
thereafter held sufficient attempt to 
minimize loss.—John Bonura & Co. 
V. Texas & N. O. R. Co.. 126 So. 593, 
14 La App. 351, rehearing denied 128 
So 68, 14 La App. 351, certiorari de¬ 
nied Texas & N. O. R. Co. v John 
Bonura & Co, 51 S.Ct. 80. 282 D.S. 
875. 75 LBd 773. 

24^ Mo—^Hurley v. Illinois Cent. R- 
Co. 282 SW. 97, 221 Mo.App 478 

25. Tex.—^Missouri, etc., R Co. v. 
Hopkins. 113 S.W- 306, 52 Tex Civ. 
App. 166. 

26. N.T.—Heyman v. Stryker, 121 N. 
T.S. 592, 67 Misc. 38. 



CARRIERS 


§ 272 


13 C.J.S. 


ucless, and the market therefor has closed for the 
season, the carrier, electing to keep the goods until 
the market reopens, cannot thereafter force the 
shipper to accept and dispose of the goods for the 
purpose of diminishing his damages So, where 
cattle were injured in transit, the owner was not re¬ 
quired to place them, immediately on their arrival 
at destination, on an unfavorable market for sale, 
but was entitled to a reasonable lime in which to 
prepare them for sale.28 

§ 271. Matters in Mitigation 

In awarding damages for loss of, or injury to, prop¬ 
erty, the carrier is entitled to any legitimate allowance 
in reduction of the amount awarded, such as the sum 
received by plaintiff on sale of the injured property, etc. 

A earner may show any facts connected with 
the loss or injury of properly shipped which le¬ 
gitimately go to reduce the amount of damages.^® 
Thus, in awarding damages for goods injured in 
transportation, the carrier should be credited with 
the amount realized from the sale of the goods, 
and, where damages are claimed for loss of cattle 
killed in transit, a deduction should be allowed for 
the amount received for the carcasses.3i Likewise, 
where the shipper removed, and sold the hides of 
cattle killed in transit, the carrier should be allow¬ 
ed the market value of the hides at the time when 
and the place where they were removed, not the ac- 

27- Miss.—American Ry. Express 
Co. V, Pitts, 91 So. 570, 128 Miss 
875. 

28- Tex—Gulf. C. & S. F. Ry. Co. v. 

Rodriquez. Civ.App., 186 S.W. 311 

29. Mass.—Stevens v- Sayward, 8 
Gray 215. 

SeductioiL antboxizedl 
Where, after loss of a part of 
the goods shipped, the carrier sells 
the residue, without Imowledge of 
the loss, and the consignee brings 
an action against the carrier for 
money had and received, constilut- 
mg the proceeds of the sale, the 
earner may deduct from the aipount 
of recovery a discount which it al¬ 
lowed the purchaser of the goods on 
ascertaining the deficiency—Stevens 
V. Sayward, 8 Gray, Mass, 215. 

30. Ky.—Chesapeake, etc., R. Co. v. 

Lavin, 124 S.W. 274, 136 Ky 205. 

liU—H. P Richard & Sons v. Direc¬ 
tor General of Rsalroads, 107 So 
891. 160 Da. 1019. 

Mo—Aurora Fruit Growers' AlSs'u v. 

St Louis-San Francisco Ry. Co., 

297 SW. 440. 220 Mo App. 1316. 

Tex—Port Worth & D. C. Ry. Co. v. 

Tomson, Civ.App. 250 S.W. 747. 

A^ioxL hy owner of special interest 
WThere consignor retained title to 
machmery, hut consigmce had special 
property therein, in latter’s action 


tual price.32 jf jjy a,n actual sale and receipt of the 
price, the consignee protects himself against any 
loss resulting from the goods being damaged in 
transit, he cannot recover of the carrier anything 
beyond nominal damages and costs.33 

In an action to recover for the loss of a draft, the 
carrier is at liberty to reduce the damages, which 
are prima facie the amount due on the draft, by 
proof of payment, insolvency, or any fact tending 
to invalidate the security;34 but a carrier is not en¬ 
titled to factor's commissions as an abatement of 
damages, where cotton consigned to the factor is 
lost by the carrier in transit,35 although it has been 
held that where calculating machines sent to a pro¬ 
spective purchaser on trial was returned to the 
agent but lost by the carrier in transit, in an action 
by the agent as consignee the carrier was entitled, 
in determining the damages, to have commissions 
which plaintiff would have earned if he had sold 
the machines deducted from the selling price.3® 

The right of the carrier to a deduction or credit 
in fixing the amount of damages does not, of course, 
entitle it to credit for expenditures not actually in- 
curred.37 

§ 272. Deduction of Freight 

Unpaid freight charges should be deducted from the 
damages awarded, and if prepaid cannot be recovered, in 

of destination, without deducting the 
factor’s commissions. We think the 
present case is clearly distinguisha¬ 
ble from that case. The goods m 
that case consisted of staple goods 
for which there was a ready and 
prompt market, and upon the receipt 
of them the factor could have readi¬ 
ly earned the commission which had 
been agreed upon between him and 
the owner, while in the present case 
there was no ready market such 
as there is for staple articles like 
cotton, grain, and the like, and m 
fact they weie not consigned to him 
for sale at all, but were merely 
returned to him as not satisfactory 
under the agreement of sale with 
the consignor.”—^Adams Express Co. 
V White. 104 A 110. Ill, 132 Md 626 
37- Va—Southern Ry. Co v Cohen 
Weenen & Co., 157 S.B. 563, 156 
Va 313. 

ContentioiL held untenable 
WTtiere tobacco, damaged by rain, 
was not uncoopered and redned, the 
contention that, had the carrier un¬ 
coopered the tobacco and found it 
not damaged, such canricr might have 
been liable for so handling the ship¬ 
ment, and that, therefore, it should 
he given credit for such expenditures 
as redrymg would have necessitated, 
was held untenable.—Soul hem Ry. 
Co. V. Cohen Weenen & Co., 157 S.E. 
563. 156 Va. 313. 


against earner for injuries, interest 
of consignor was chargeable with 
amount realized on debt in its public 
sale of machinery after its return 
by consignee, and from any amount 
which jury might find to be market 
value of interests of both, there 
should be deducted amount receiv¬ 
ed by consignor.—Allen v. Southern 
Ry. Co, 126 SE. 722, 33 Ga.App. 
209. 

31- Neb—^Johnson v. Payne, 191 N. 

W. 696, 109 Neb. 531. 

32. Tex—Panhandle & S F Ry Co 
V Norton, Civ App., 188 SW. 1011 
33- Ga—Henry v. Central R, etc., 
Co., 15 SE 757, 89 Ga 815 

3A Cal—Zeigler v Wells, 23 Cal 
179. 83 AmD 87. 

35- S C —Kyle v Laurens R. Co., 10 
Rich 382, 70 Am.D 231. 

3Gl Md —Adams Express Co. v 
White. 104 A 110, 132 Md. 626 
Cases distiuguished 

“The appellee relies upon the case 
of Kyle V Laurens R Co, 10 Rich, 
S C. 382. 70 Am D 231, [cited in the 
preceding notej m opposition to this 
contention. This was a case concern¬ 
ing a consignment of cotton to a 
factor tor sale and lost m transit, 
and the court there held that the 
measure of damages was the market 
, value of the cotton at the place 
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the absence of a stipulation in the contract authorizing 
recovery thereof. 

Since the value at destination is the basis for es¬ 
timating the damages recoverable against a carrier 
for loss of, or injury to, property transported, as 
stated supra § 264, unpaid freight charges must be 
deducted from the amount awarded,^* that is, the 
owner of the property is entitled to its net value 
at the place of destination,*3^ and such charges, if 
paid in advance, cannot be recovered by him.^® On 
the other hand, it has been held that where by the 
terms of the contract the damages are to be comput¬ 
ed on the basis of the value of the property, being 
the bona fide mvoice price, if any, to the consignee, 
including the freight charges, if prepaid, at the 
place and time of shipment, plaintiff is entitled to 
recover freight paid by him as a part of the damag- 
es.4i 

Where the freight due the carrier enters into the 
amount of damages for which the earner is liable 
for loss of goods shipped, limitations do not run 


against the carrier's nght to have the freight de¬ 
ducted from such damages,^^ ^nd no deduction on 
account of unpaid freight need be made where de¬ 
fendant makes no claim therefor.^3 

§ 273. Abandonment on Account of 

Damage 

Where property is injured or part of it lost in 
transit, the consignee must accept the shipment and sue 
for damages; but where the property is so injured as to 
be worthless the consignee may refuse to accept it and 
sue for its full value. 

Where the goods are injured during transporta¬ 
tion, or part of them are lost, it is generally held 
that the consignee cannot abandon the consignment 
and sue for the full value, but must accept the goods 
as tendered, or the portion tendered, as stated supra 
§ 178, and sue for damages.^^ It is impossible, it 
is said, to distmguish in principle between damage 
due to delay and damage due to impairment of val¬ 
ue by a physical injury to the goods and as 
shown supra §§ 178 and 222, the person entitled to 


38l Ga—^Louisville & N. R. Co. v. 
Lovelace, 106 S.B. 6, 26 Ga.App. 
286. 

Micli —^Pirst Nat. Bank v. Grand 
Rapids & L By. Co, 161 N.W. 859, 

195 Mich. 1. 

Mo.—^Forest Green Farmers* Eleva¬ 
tor Co. V- Davis, 270 S.W. 394, 216 
Mo.App 545—Morrow v. Wabash 
Ry. Co., 265 SW. 851, 219 Mo.App. 
62. 

Tex.—Wichita Valley Ry. Co. v. 
Turbeville, CivApp, 269 S.W. 498 
—^Panhandle & S. P. R Co. v. Shell, 
CivApp, 265 S.W, 758—Quanah, A 
& P. Ry Co V. Novit, Civ.App-, 
199 S.W. 496—^Houston E. & W. 
T. Ry. Co. V Brackm, Civ.App., 
191 SW. 804. 

Va.—New Yolk, P. & N. R. Co. v. 
Bundick, Taylor, Corbin-Handy Co., 
122 S E 261. 138 Va. 535. 

10 C.J. p 403 note 64. 

Cozpns Jtuis IS quoted or cited, in 
support of this rule 
Ala—Louisville & N. R Co. v. Alle- 
grn, 109 So 881, 215 Ala 148. 

Ind.—Lake Ene & W. R. Co v. Fantz, 
154 N.E 875. 876. 85 Ind.App. 569. 
Iowa—Brown Coal Co. v. Illinois 
Cent. R. Co.. 192 N.W. 920, 921, 

196 Iowa 562. 

La—Anderson, Clayton & Co. v. Ya¬ 
zoo & M. V. R. Co., 143 So. 453, 
455. 174 La. 762. 

Miss.— Yslzoo & M. V. R. Co. v. M 
Levy A Sons, 106 So. 525, 526, 141 
Miss. 199. ^ 

Mo.—^Klmgsberg v Davis, 268 S.W. 
99, 102, 219 Mo.App. 1—Ward v. 
American By. Express Co., App, 
259 S.W. 514, 517. 

Wash.—Lagromarsino v. Pacific Alas¬ 
ka Nav. Co.. 170 P. 368, 370, 100 
Wash. 105. 


3a. U.S—Woodward v. Illinois Cent. 
R. Co, CCIll, 30 PCas.No 18.006. 
1 Biss. 403, 30 P.Cas No.18,007, 1 
Biss. 447- 

10 C.J. p 403 note 65. 

40. Cal.—Olcovich v. Grand Trunk 
Ry, Co. of Canada, 176 P. 459, 179 
Cal. 332. 

Kan.—Rennedy v. Atchison, T. & S. 
F. Ry. Co., 181 P. 117, 104 Kan. 
708, 5 ALR. 149, grrantmgr motion 
179 P. 314. 104 Kan. 129. 368 
Ija.—American Trading^ Co. of New 
Orleans v. New Orleans A N. E. 
R. Co, 105 So. 82. 159 La 9—Plant¬ 
ers’ Cotton Oil Co. V Texas A P. 
Ry. Co., 71 So. 366, 139 La 201. 
Tex.—Panhandle A S F. R Co. v. 

Shell. CivApp., 265 S.W. 758. 

Wis.—^Feelyater v. Chicago, M. A St 
P. Ry. Co.. 190 N.W. 193, 178 Wis. 
362. 

10 C.J. p 403 note 66. 

Setaxn charges 

Where damaged goods are reject¬ 
ed by the consignee, returned to the 
point of shipment and there sold, 
the shipper cannot recover return 
freight charges and demurrage, in 
the absence of proof as to why the 
property was not disposed of at des¬ 
tination —^Texas A P. Ry. Co. v. 
Beck-Mattox Brokerage Co., Tex Civ. 
App, 279 SW. 289 

41. N J.—Carr v. Pennsylvania R. 
Co., 96 A 588. 88 NJLaw 235. 

4a. Tex —^Texas A P. Ry. Co v. 
Hofiecker, Civ.App, 123 SW. 617. 

43. S C.—^Bamberg v. South Carolina 
R.-CO, 9 S.C. 61, 30 AmR. 13. 

44. Cal —^Pacific Heater Co. v. 
Southern Pac. Co., 188 P. 600, 45 
CaLApp. 748 


Ga —Sipple V. Seaboard AJr Line 
Ry. Co., 114 SE. 435. 154 Ga 376, 
reversing 110 SB. 39, 28 GaApp 
16, conformed to 115 S E. 47, 29 
GaApp. 328. 

Ind.—Cleveland, C, C. A St. L. Ry. 
Co. V Bement-Rea Co., 154 N.E 
32, 86 Ind App. 67, rehearing de¬ 
nied 155 N.E. 46, 86 Ind App. 67. 
N.H:.—New Hampshire Wholesale 
Fruit Co. V. Payne, 120 A. 78. 80 N 
H. 540. 

N.C.—Whittington v. Southern Ry., 
90 S.E. 505, 172 N C. 501. 

SD.—Beck V. Chicago, M. A St P. 

Ry. Co., 164 NW. 74, 39 SD. 297 
Tex.—Patterson A Roberts v. Quan¬ 
ah, A A P. Ry, Co., CivApp., 195 
S.W. 1163. 

Contra Texas A P. Ry. Co. v. Mar¬ 
tin, 2 TexA.CivCaS. $ 342. 

10 C J. p 404 note 71. 

In New York 

(1) The rule stated in the text has 
been followed m some cases.—^Brand 
V. Weir. 57 NYS. 731. 27 Misc. 212 
—^Mills V. National S. S. Co. 5 N Y S. 
258. 

(2) But the contrary has also been 
held —^B'reeman v. Weir, 94 N.Y S- 
327. 47 Misc 681. 

(3) So it has been held that the 
consignee has an election to reject 
the property, dispose of it to the 
best advantage, and hold the car¬ 
rier liable for the difference between 
the sum realized from the sale and 
what it would have been worth had it 
been delivered in good order.—^Monell 
V Northern Cent. R. Co, 16 Hun 585. 

45. S.C.—^McGrath v. Charleston, 

etc. R. Co., 75 S.B. 44, 91 S.C. 552, 
42 LRA..N.S., 782. AnnCas.l914A 

64. 
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goods shipped cannot, on account of delay, refuse to 
receive them and sue for the full value. 

However, the unlawful refusal of the consignee 
to accept damaged goods, and his action in bringing 
salt for their value, is of no consequence where it 
does not appear that any different result would have 
been reached had the consignees received the goods 
in their injured condition and then sued for dam¬ 
ages.^® 

Linniation of rule. Where the goods are so ma¬ 
terially damaged as to destroy their value, the con¬ 
signee may, of course, refuse to accept as shown 
supra § 178 a and sue for the full value,^^ smce 
m that event nothing that the consignee might do 
would lessen the loss and so ditninish the carrier’s 
liability.^* 

§ 274. Injury to Corpse 

Damages are recoverable for the negligent handling 
of a corpse resulting in injury thereto, and, if the act 
of the carrier was willful, exemplary damages will be 


awarded. Damages for mental suffering of a surviving 
relative are recoverable, although there is also contrary 
authority. 

Damages are recoverable from a carrier for 
negligent handling of a corpse resulting m injury 
thereto and, if the act was a wanton and willful 
breach of duty on the part of the carrier, exemplary 
damages will be allowed.®® Damages for mental 
suffering may be recovered by a parent for neg¬ 
ligent injury to the body of a child transported by 
a earner,®^ by a son for injury to the body of his 
mother,®2 by a husband for injury to the body of 
his wife,®3 or by a sister for injury to the body of 
her brother';®^ and the fact that a mother, suing 
for the mutilation of her daughter’s corpse, was not 
told before interment of the body that it has been 
mutilated, would not bar recovery of such dam¬ 
ages.®® On the other hand, it has been held that, 
in the absence of statute, the negligent injury of 
a dead body by a carrier gives to the mother, who 
had not contracted for the transportation of the 
body, no right to recover for mental suffering.®® 


S. CHA KGES, LIENS, AND DEMURRAGE 
L Rates and Rate Matting 


§ 275. In General 

a. General statement 

b. Nature of rate-making power 

c. Rate as controlling charges 

d. Duration of rate 

e. Milling in transit and similar privi¬ 

leges 

a. General Statement 

The rules governing the fixing and establishing 
of rates generally, more particularly freight rates. 


are considered in ^ 275-311 infra Rules which 
seem to be exclusively applicable to rates for pas¬ 
senger traffic are treated m §§ 58G-584 infra. 

b. Nature of Bate-Making Power 

The power of a board or commission or of the legisla¬ 
ture to fix and establish rates for carriers is a legisla¬ 
tive function, but the determination of whether a rate 
is unreasonable is the exercise of a judicial function 

The power to fix rates is a legislative rather than 
a judicial function,®^ and the fixing of a rate is 


46- Tex.—GuD^ etc., B. Co. v. Pitts, 
83 SW. 727, 37 Tex.Civ.App 212. 

47. CaL—Pacific Heater Mfg. Co. v. 
Southern Pac Co. 188 P. 600, 45 
CalApp. 748. 

<5a.—Sipple V. Seaboard Air Dine Ry. 
Co., 114 SBL 435, 154 Ga. 376, re- 
versmsr 110 SH 39, 28 Ga.App. 16, 
conformed to 115 SH. 47, 29 Ga. 
App. 328. 

10 C J. p 404 note 75. 

Corpus Xnzis is quoted in Beck v. 
Chicago, M. & St. P. By. Co., 164 
N.W. 74, 39 S D 297. 

48- NT—Brand v. Weir, 67 N.Y.S. 
731, 27 Misc. 212. 

ED.—Beck v. Chicago, M. & St. P. 
By Co., 164 N.W. 74, 39 S*D 297. 

48. Ala —Deavors v. Southern Ex¬ 
press Co.. 76 So. 288, 200 Ala 372. 

Ey.— liOuisviUe & N. B. Co. v. Hall, 
293 S.W. 1091, 219 628. 

10 G.J. p 404 note 77. 


50. Mo—Wall V. St. Liouis & S. F. 
R Co, 168 SW. 257, 184 Mo.App. 
137. 

10 C J. p 405 note 78. 

51. Ala.—Birmingham Transfer & 
Traffic Co. v. Still. 61 So. 611, 7 
Ala App 656. 

Tex.—^Missouri, etc., R. Co v. Haw¬ 
kins, 109 SW. 221, 50 Tex.Civ.App. 
128. 

not excessive 

Five hundred dollars damages for 
railroad's negligent dropping of cask¬ 
et mutilation of corpse was held 
not excessive—liouisville &. N B 
Co. V. HaU. 293 S.W. 1091, 219 Ky. 
528. 

52. Mo.—Wall V. St, Louis & S. F. 
B Co, 168 S.W. 257. 184 Mo.App 
127. 

53. ■AAinn—^Lmdh V. Great Northern 
R. Co.. 109 N.W, 823, 99 Twrinn. 408, 

1 7 I^RA.,N.S., 1018. 
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Mo—Wilson V. St. Louis & S F. B 
Co. 142 S.W 775. 160 Mo App. 649 

54- Ala —^Deavors v Southern Ex¬ 
press Co, 76 So 288, 200 Ala 372. 

55. Ky.—^Louisville & N. R. Co. v. 
Hall. 293 SW. 1091, 219 Ky. 528. 

56. Vt.—Nichols V Central Vermont 
By. Co. 109 A. 905, 94 Vt. 14, 2 
A-LR. 333. 

57- Cal—Southern Pac Co v. Rail¬ 
road Comrms*5ion of State of Cali¬ 
fornia, 231 P. 28, 194 CaL 734, 

Ill—^Indiana Harbor Belt B. Co. v. 
Illinois Commerce Commission, 172 
N.E. 708, 340 IIL 304 

Ky .—^Louisville & N. B. Co. v. Green¬ 
brier Distillery Co., 187 S.W. 296, 
170 Ky. 776. 

Miss.—Ulmois Cent. R. Co. v. Mis¬ 
sissippi B. Commission, 109 So. 
868. 143 Miss. 805. 

^N.M.—San Juan Coal & Coke Co. v. 
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legislative in character^* and prospective in its 
application,59 whether exercised by the legislature 
itself or by some subordinate body created for that 
purpose by it.®® The determination that a rate 
charged and collected was unreasonable is the 
exercise of a judicial function,®^ as is also the 
determination of the character of a given commodi¬ 
ty.® ^ In some jurisdictions, the commission to 
which the subject is delegated has two functions 
with reference to rates, one legislative and the 


other judicial in character: in proceedings for 
the exercise of the commission’s power to protect 
the public from future injury through the ex¬ 
action of unreasonable rates, it acts in a quasi- 
legislative capacity, while in proceedings relating 
to the reasonableness of past rates and which 
have for their object the measuring and redressing 
of past injuries sustained by a private shipper, 
it acts in a quasi-judicial capacity.®^ 


Santa Fe, S. J. & N Ry. Co.. 2 P. 
2d 305. 35 N.M 512. 

Ohio.—Village of Wyoming v. Ohio 
Traction Co., 135 N.B. 675, 104 
Ohio St. 325. 

Pa—City of Philadelphia v. Public 
Service Commission, 84 Pa Super. 
135. 

Tex.—^Texarkana & Ft. S. Ry. Co. v. 
Houston Gas & E*uel Co, 51 S.W.2d 
2S4, 121 Tex. 594—Missouri, El & 
T. Ry. Co. of Texas v. Fmpire Ex¬ 
press Co., ComApp., 221 S.W. 590, 
reversing, CivApp., 173 S.W. 222— 
Clayton Oil & Refining Co. v. Rail¬ 
road Commission of Texas, Civ. 
App., 3 S W-2d 497—Missouri-Kan- 
sas & T R. Co. of Texas v. Rail¬ 
road Commission of Texas, Civ. 
App, 3 S W 2d 489, affirmed Pro¬ 
ducers* Refinmg Co. v. Missouri, K. 
& T R. Co of Texas, Com.App., 
13 S.W.2d 679, 680- 

Xltah.—^Jeremy Fuel & Gram Co. v. 
Public Utilities Commission, 226 
P. 456. 63 Utah 392. 

Wash-—Great Northern Ry. Co. v- 
Uepartment of Public Works of 
Washmgton, 296 P. 142, 161 Wash- 
29. 

10 CJ. p 414 note 84. 

58. U.S —Southern Pac. Co. v. Bai^ 
tine. IXC-Nev., 1 F.2d 323. ’ 

Ark-—Clear Creek Oil & Gas Co. v. 
Ft. Smith Spelter Co, 255 S.W. 903, 
161 Ark. 12, affirmed Ft. Smith 
Spelter Co. v- Clear Creek Oil & 
Gas Co., 45 S.Ct. 263, 267 U.S. 231, 
69 L.Ed. 588. 

Cal.—Southern Pac. Co. v. Railroad 
Commission of State of Califorma, 
231 P. 28. 194 CaL 734. 

Tex.—Railroad Commission of Texas 
V Uvalde Const Co, Civ App, 49 
S.W.2d 1113—Houston Chamber of 
Commerce v. Railroad Commission 
of Texas, Civ App., 19 SW.2d 583, 
affirmed Railroad Commission of 
Texas v. Houston Chamber of Com¬ 
merce, 78 SW.2d 691, 124 Tex. 
375. 

Public welfare power 

Orders of state fixmg rates ,are ex¬ 
ercise of state’s public welfare pow¬ 
er.—Vandalia R Co. v. Schnull, 122 
N E. 225, 188 Ind 87, reversed on 
other grounds 41 SCt. 324. 255 U.S. 
113. 65 HEd. 539, conformed to 130 
N.E. 865, 190 Ind. 698. 


59- CaJ.—Southern Pac. Co. v. Rail¬ 
road Commission of State of Cali¬ 
fornia, 231 P. 28. 194 Cal. 734. 

Mich—Sparta Foundry Co. v. Mich¬ 
igan Public Utilities Commission, 
267 NW. 736. 275 Mich. 562 
Tex.—^Houston Chamber of Commerce 
V. Railroad Commission of Texas, 
CivApp, 19 S.W.2d 583, affirmed 
Railroad Commission of Texas v 
Houston Chamber of Commerce. 78 
S.W.2d 591, 124 Tex. 375—Clay¬ 
ton Oil & Refining Co. v. Railroad 
Commission of Texas, Civ App, 3 
SW.2d 497—Missouri-Kanpas & T 
R. Co. of Texas v. Railroad Com¬ 
mission of Texas, CivApp., 3 S 
W 2d 489, affirmed Producers’ Re¬ 
fining Co. V, Missouri K & T. R 
Co. of Texas, ComApp., 13 S.W.2d 
679. 680 

60- Ark—Clear Creek Oil & Gas Co 
V. Ft. Smith Spelter Co., 255 S.W. 
903, 161 Ark, 12, affirmed Ft. Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co, 45 S.Ct. 263, 267 U.S. 231, 
69 Ii.Ed. 588. 

Fla.—State v. Railroad Com'rs of 
Florida. 84 So. 444, 79 Fla. 526. 
Neb—Central Bridge & Construction 
Co. V. Chicago & N. W. Ry. Co, 
262 NW. 852, 129 Neb. 726, va¬ 
cating 260 NW, 172, 128 Neb. 779. 
Quasia^riffiAtive 

The power of a board or commis¬ 
sion to fix reasonable and just 
freight and passenger rates to be 
<ffiarged by carriers is quasi-legrisla- 
tive m character. 

U S-—Ortega Co. v. Triay, Fla, 43 
set. 44. 260 US 103. 67 UEd 
153. 

Fla —State v. Railroad Com’rs of 
Florida, 84 So 444, 79 Fla. 526. 
Mich.—Sparta Foundry Co. v. Mich¬ 
igan Public Utilities Commission, 
267 N.W. 736, 275 Mich. 562. 

Mont.—Montana Horse Products Co 
V. Great Northern Ry, Co., 7 P. 
2d 919, 91 Mont. 194. 

61. Mont—^Montana Horse Products 
Co. V, Great Northern Ry. Co., su¬ 
pra. 

'nc'‘'’ona'bleiiess of rate for xtdm^ 
bursAinma-t pnxposes 
Inquiry as to justness, reasonable¬ 
ness, or disenmmatory effect of rate 
as affects reimbursement constitutes 
judicial inquiry not withm authority 
of railroad commission.—Clayton 
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Oil & Refining Co. v. Railroad Com¬ 
mission of Texas, TexCiv.App, 3 S. 
W.2d 497—^Missouri-Kansas & T. R 
Co of Texas v Railroad Commission 
of Texas, Tex.CivApp, 3 SW.2d 489, 
affirmed Producers* Refimng Co. v. 
Missouri, K- & T. R Co. of Texas, 
ComApp, 13 S.W.2d 679, 680. 

62. U.S.—In re Indep^dent Sewer 
Pipe Co., HUCaL, 248 F. 547. 
mstiiictiou betwemi rate a-wd com¬ 
modity 

What rate should be established 
for hauling a specified commodity 
IS an adminicstrative or legislative 
question, properly determinable by 
a railroad commission; but what a 
given commodity is, is a judicial 
question, over which railroad com¬ 
mission has no jurisdiction.—^In re 
Independent Sewer Pipe Co., D.C.Cal., 
248 F. 547. 

Determina-tioii. of TOnuiiodity 

Refusal of railroad commission to 
eliminate rate on sand between cer- 
tam pomts is not conclusive whether 
material transported was clay or 
sand.—^In re Independent Sewer Pipe 
Co., D.C Cal., 248 F. 547. 

63- Cal—Southern Pac. Co. v. Rail¬ 
road Commission of State of Cal¬ 
ifornia, 231 P. 28, 194 Cal 734. 
Mich—Sparta Foundry Co. v Mich¬ 
igan Public Utilities Commission, 
267 N.W. 736, 275 Mich 562 
Pa —^Pennsylvania R Co. v. Public 
Service Commission, 190 A. 367, 
125 Pa Super. 558. 

Separation for overcharge 

(1) In determining shipper’s right 
to reparation from railroad because 
of excessive freight rates, duties of 
public utilities commission are quasi- 
judicial—Sparta Foundry Co v. 
Michigan Public Utilities Commi.*?- 
sion, 267 N.W. 736, 275 Mich. 562. 

(2) When claim for refund of il¬ 
legal transportation charges is bas¬ 
ed on application of wrong rate, cor¬ 
poration commi«5sion*s jurisdiction 
and power to determine whether dif¬ 
ferent rate from that charged was 
legal r?Lte is judicial and not^ legis¬ 
lative.—St. Louis & S F. Ry. Co. V. 
State. 244 P. 440, 116 OkL 95. cer¬ 
tiorari granted 46 S Ct. 630, 271 U. 
S. 656, 70 IiEd- 1135, and certio¬ 
rari dismissed 47 S.Ct. 448, 273 U.S. 
749, 779. 71 LuEd 888. 
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c. Bate as ControlHrifr CSiarges 

The prescribed rate controls the amount to be 
charged. 

The rates established by the appropriate au¬ 
thorities have the force and effect of statutes^^ 
so far as consistent with the law, but not where 
repugnant thereto.®^ The authority for any charge, 
condition, practice, or service must be found in 
the tariff, and nothing not so found can be in¬ 
ferred or added thereto.®® Thus, when a tariff 
has become l^^ally promulgated, it is binding on 
both the carrier and any shipper taking advantage 
of it, and its terms become in such respects, the 
only contract between the two allowed by law.®^ 
On interstate shipments the carrier must collect 
grid the shipper is required to pay the rates named 
in the jqiplicable tariffs filed with the interstate 
commerce coTninission.®® As to intra-state ship¬ 
ments where a state board or commission fixes 
the rates, hs tariffs and classifications and not those 
of title carriers are the only lawful ones; the ear¬ 


ners and all other parties are bound by them as 
long as they remain in force, and no deviation 
from the charges fixed can be made which have 
any binding effect without the approval of the board 
or commission.®® A carrier can lawfully charge 
neither more nor less than the rate fixed by the 
tanff sheets on file,*^® and the carrier cannot justify 
the imposition of rates in excess of those prescrib¬ 
ed by statute by showing that the amount charged 
was no more than a reasonable compensation for 
the services rendered.^i Rules in the tariff as to 
conditions prerequisite must be complied with in 
order to validate the charges.^2 

Notice of rate. Tariff rates for transportation 
by common carriers are matters of law, of which 
all concerned are charged with notice.^® 

The form of rate schedule on interstate ship¬ 
ments IS for the determination of the interstate 
commerce commission, and it can approve the spht- 
ting up of the charge made by a carrier for trans¬ 
portation and other service, as by making a line- 


64. B^y.—Liouisville & N. R. Co. v. 
Greenbner Distillery Co, 187 S W. 
296. 170 Ky. 775. • 

Neb.—Central Bridge & Construction 
Co V. Chicago & N. W. By. Co, 
262 N.W. 852, 129 Neb. 726, vacat¬ 
ing 260 NW. 172, 128 Neb 779. 
Tex—Clayton Oil & Refining Co. v. 
Railroad Commission of Texas, 
CivApp., 3 SLW.2d 497—^Missouri- 
Kansas & T. R. Co. of Texas v. 
Railroad Commission of Texas, Civ. 
App., 3 S.W 2d 489, affirmed Pro¬ 
ducers' Refining Co v Missouri, K 
& T. R Co. of Texas, CoanuApp., 
13 SW.2d 679, 680. 

65- Vt.—Piper v. Boston & M. B. 
R, 97 A. 508, 90 Vt. 176, affirmed 
Boston & M. R R V. Piper, 38 S 
Ct. 354. 246 US 439, 62 L.l&d. 820. 

66. U S.—Union Wire Bope Corpora¬ 
tion V Atchison, T. & S P. By 
Co, CCA-Mo, 66 P2d 965, revers- 
mg. DC., Atchison, T. & S P. R 
Co. V Union Wire Rope Corpora¬ 
tion. 1 P.Supp 399, certiorari do¬ 
med 54 S.Ct. 122, 290 US. 686, 78 
luEd. 591. 

Caxiiers <*«-n-nx>t collect any other 
transportation charges than those 
provided for by the tariffs in force.— 
Davis V Perguson, 132 So. 289, 17 
Da App 149, avoided on other 
grounds 136 So 293, 173 lia 132. 

67. U.S—Union Wire Bope Corpora¬ 
tion V. Atchison, T. & S. P. By. 
Co, C.CAMO., 66 P.2d 965, revers- 

DC, Atchison, T. & S P. R 
V. Umon Wire Rope Corpora¬ 
tion, 1 P.Supp 399, certiorari de¬ 
nied 54 S.Ct 122. 290 U S. 686 78 
li-Sa. 591. 

111.—Bush V. Carloading & Distnhut- 
ing Co. 210 Ill App. 399. 

13C.J.S.-^ 


Contract, estoppel, or waiver Ineffec^ 
tive to ^ter rate 

An interstate carrier cannot, by 
contract or otherwise, by estoppel or 
waiver, directly or indirectly, m- 
crease or decrease the duly estab¬ 
lished freight rates, and the shipper 
must make good any deficiency not 
collected, regardless of the cause, 
freight rates established by the ap¬ 
proval of the interstate commerce 
commission dommalmg every ship¬ 
ment and contract, and this rule ap¬ 
plies to a through rate made up of 
the sum of local rates of connect¬ 
ing carrier.—^Lancaster v. Schreiner, 
212 SW. 19. 202 Mo App. 459. 

68- U.S.—Wheelocfc v. Walsh Pire 
Clay Products Co., C C A.Mo, 60 
F.2d 415. 

Government officers cannot con¬ 
tract for railroad rates higher than 
those tendered public—^Missouri Pac. 
R Co. V. U. S , 71 CtCL 650. 

Sfti Fla.—^Beinschmidt v. Louisville 
& N. R Co, 160 So. 69, 118 Pla 
237—^Louisville & N R Co. v 
Speed-Parker, Inc., 137 So. 724, 103 
Pla. 439. 

Miss —^Brookhaven Lumber & Mfg 
Co. V Mississippi Cent. R Co., 122 
So 472, 154 Miss. 303 
Mont—^Montana Horse Products Co 
V. Great Northern Ry. Co, 7 P 2d 
919, 91 Mont. 194. 

Va-—Mathieson Alkali Works v. Nor¬ 
folk & W Ry. Co. 137 SE. 608, 
147 Va 426. 

71k Kan —Great Western Portland 
Cement Co v. Public Service Com¬ 
mission of Kansas, 247 P. 881, 121 
Kan. 531. 


Bate estai'iiA^ed by fbxniex coT**‘mi- 
sion 

Under the Public Utilities Act 6 
66(d), rates established by the rail¬ 
road commission for certam periods 
must be accepted by the public util¬ 
ities commission, its successor, as 
the reasonable rates for such terms 
—^Bonfils V Public Utilities Commis¬ 
sion of Colorado, 189 P. 775, 67 

Colo. 563. 

71- U.S —Chicago, etc, R Co. v. 
Ackley, Wis., 94 US. 179, 24 L 
Ed. 99. 

Iowa—^Heiserman v Burlington, etc, 
R Co, IS NW. 903, 63 Iowa 732. 

72- U S —Lowden v. Simonds- 
Shields-Lonsdale Gram Co., D C. 
Mo., 19 F Supp 438. 

Waiver not permitted 

(1> Under tariff providing that 
railroad will act as shipper's agent 
in installing gram doors at pre¬ 
scribed charge per car considera¬ 
bly above actual value of service, 
“prior arrangements for the serv¬ 
ice to be made,” “prior arrangements'* 
condition cannot be waived either by 
railroad or by shipper —^Lowden v 
Simonds-Shields-Lonsdale Grain Co., 
D C.Mo., 19 P Supp. 438. 

(2) Also, “prior arrangements” 
condition is not for sole benefit of 
railroad, and hence could not be 
waived by railroad to recover under 
tariff, in absence of “prior arrange¬ 
ments”—Lowden v Simonds-Shields-* 
Lonsdale Gram Co, supra. 

73. Minn—W. C. Goodnow Coal Co. 

V. Northern Pac Ry. Co., 162 N. 

W. 519. 136 Minn 420. 
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liaul rate and a rental charge for refrigerator cars 
where they are required.^* 

d. lloration of Kate 

An established rate is the rate in force until it is 
changed in a proper and lawful manner. 

Where a freight rate has once been fixed, it is an 
established rate until it is changed in some manner 
allowed by law,'^5 and the earner cannot evade this 
rule by placmg the articles for which the rate was 
established in another class.Once lawfully es¬ 
tablished, a rate continues to be the legal rate 
until legally canceled, and subsequent tariffs nam¬ 
ing new rates without canceling previous rates 
cannot carry the new rate into lawful effect.^^ 
Thus, where the statute fixes the maximum rate on 
intra-state freight as being the rate in force on a 
specified date, and a subsequent amendment au¬ 
thorizes the commission to change it, the maximum 
rate as fixed by the first act prevails until it is 
changed by the commission^® 

e. Milling in Transit and Siinilar Privileges 

stoppage in transit privileges must be exercised un« 

der the tariff of the earner or not at all, and must be 
accepted in their entirety. 


Stoppage in transit for milling and similar priv¬ 
ileges must be exercised under the tariff of the 
carrier and not otherwise,^^ and the inbound and 
outbound movements must be in fact parts of a 
single transaction.®® Rates affording such rights 
are an entirety and must be accepted and carried 
out in their entirety or not at all.®^ 

§ 276. Terminology 

The courts have defined and explained various terms 
used in connection with the establishment and determina¬ 
tion of the reasonableness of rates, as, for example, 
*Tates,” ''class rate,” ''commodity rate,” “joint rate,” 
“proportional rate," “rates in force," "rate tariff,” 
“transportation,” “team track delivery,” and “inter¬ 
mediate.” 

The word “rate” means a proportional estimation 
according to some standard.*^ The net amount 
which a carrier receives from a shipper and retams 
fixes the ^‘rate” charged.®® A prescribed rate may 
consist of a variety of elements, such as the char¬ 
acter of the commodily to be transported, the dis¬ 
tance of carnage, the privileges and facilities 
accorded, and the rules and regulations accompany- 
mg the tariff, or that may be imposed by the com¬ 
mission, and the like.®"* 


74. IT.S.—J. CL Fameebon Co v 
Northern Pac. Ily. Co., I> C-Minn., 
11 F.2d 312, affirmed, CCA. 23 
P.2d 307- 

75. TT.S.—Umon Pac. R. Co. v. tJ. 
a, 43 CLCL 99. 

xi£U€»st3te freight rate between two 
stations in state remains in force un¬ 
til changed by state railway commis¬ 
sion.—^Pred F. Shields Co. v Chicago, 
B. & Q H. Co., 276 N.W. 925, 133 
Neb. 722. ' 

76- TJ.S—Umon Pac. E- Co. v. XT. 
S.. 48 Ct CL 99. 

77- Neb—Kmght v. Chicago, B & 
Q R. Co. 207 NW. 605, 114 Neb. I 
387, 207 N.W 606, 114 Neb. 388— 
McCaffrey Bros, Co. v. Chicago, B.' 
& Q. B. Co, 207 N.W. 503, 114 
Neb. 382. 

Supple*" Mit 

(1) Supplement is as much part of 
tariff as if it originally was mcor- 
porated therein.—Knight v. Chicago, 
B. & Q R Co. 207 NW. 505. 114 
Neb 387, 207 N.W. 506. 114 Neb. 
388—McCaffrey Bros. Co. v Chica-' 
go, B. & Q. R Co., 207 N.W. 503, 
114 Neb 382. 

(2) Parts of freight tariff supple-1 

ment may be canceled and remainder 
eontmue m effect.—Kmght v. Chica¬ 
go, B. & Q. R. Co, supra—^McCaffrey 
Bros. Co. V. Chicago, R & Q R Co., 
supra. i 

(3) Special tariff supplement is-i 
sued by permission of interstate I 
commerce commissioii, increasing | 
rates, is valid, if it fairly sets forth': 
amendments, cancellation of ongrinali 


rates, and where changes may be 
found —Knight v Chicago. B & Q. R 
Co, supra—McCaffrey Bros. Co. v. 
Chicago, B. & Q R Co., supra. 

(4) Special tariff supplement can¬ 
celed prior rates on enumerated com¬ 
modities and established new rates. 
—-Khight V Chicago, B & Q R Co, 
supra—^McCaffrey Bros. Co, v. Chi¬ 
cago, B. & Q. R Co, supra. 

79. Ala—State v. Bouisville & N R 
Co., 72 So 494. 197 Ala. 203. 
Special or preferential rates not inu 
eluded j 

Acts 1907 p 80, fixing the maxi¬ 
mum rate on mtra-state freight, and 
amended by Acts 1907 p 711, giving 
the T'ailroad commission authority 
to change the rate, not mentionmg 
or attempting to provide special or 
preferential rates, relates to regular 
or normal rates, and does not affect 
a voluntary special or preferential 
rate, especially where special provi¬ 
sion was made for special or prefer¬ 
ential rates in another section.— 
State V. Louisville & N. R Co., 72 
So 494, 197 Ala. 203. 

79. U S —Updike Grain Co. v Chi¬ 
cago & N. W Ry. Co, C.CA.Neb, 
35 F.2d 486 

80. Ill —Davis V. Naugle Pole & 
Tie Co., 238 IllA^pp. 214. 

81- Neb.—Fremont Milling Co. v 
Chicago & N. W Ry. Co, 163 N. 
W. 331. 101 Neb. 362. 

Effect of failure to use transit credit 
Shipper cannot recover for unused 
transit credits resulting from his 
failure to forward all the gram ship¬ 
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ped with milling in transit privileg¬ 
es on shipments from points in state 
to points outside and to one point m 
the state, where parts of each car 
were forwarded indiscriminately to 
destination, and where milling m 
transit privileges have not been com¬ 
plied with.—^Fremont Milling Co v. 
Chicago & N. W Ry Co., 163 N.W. 
331, 101 Neb 362. 

88- U.S—^Liothrop v. Spokane, P. ft 
S Ry. Co., DC.Or, 10 F.2d 225, 
reversed on other grounds, CCA, 
Southern Pac. Co. v Lothrop, 15 P. 
2d 486, certiorari denied Lothrop 
V. Southern Pac Co, 47 SCt. 336, 
273 U.S. 742. 71 L.Ed 869. Lothrop 
V. Spokane. P. ft S R Co., 47 S 
CL 336, 273 U.S. 742, 71 REd. 869. 
and Liothrop v Oregon-Washington 
R & Nav Co., 47 S Ct. 336, 273 U- 
S 742, 71 liEd 869. 

83- Mich.—Federal Gravel Co. v. 
Detroit ft M Ry. Co., 226 N.W. 677. 
248 MidbL 49. 

In phrase “highest rate aaid jm-ni 
mum weight” 

Term "rate” as used in phrase 
“highest rate and mmimum weight” 
in statute limiting charges for mix¬ 
ed carload shipments of live stock 
means the charge as finally com¬ 
puted on the basis of cents per hun¬ 
dred pounds as applied to applicable 
mimmum weight.—Bennett CoTnmis- 
sion Co. v Northern Pac. Ry CJo., 
271 N.W 468, 199 Mmn. 179. 

84. U S.—Liothrop v. Spokane, P- 
ft S Ry. Co., D.COr.. 10 F.2d 225, 
reversed on other grounds, C.CA., 
Southern Pac. Co. v. Ijothrop, 15 
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Class rate. Where a single rate applies to a 
number of articles of the same general character. 
It is a class rate.«5 A rate for a particular com¬ 
modity to consist of a certain percentage of a class 
rate is a class rate and not a commodity rate.86 

Commodity rate. Where a rate applies to a spe¬ 
cific commodity alone, it is a commodity rate.87 

Joint rate, A joint rate is a rate prescribed 
to be charged for the transportation of goods over 
the connecting lines of two or more railroads, and 
to be divided among them for the service rendered 
by eadi respectively-** 

Proportional rate, A proportional rate is a part 
of a through rate;** a share of the aggregate 
charge from the origin to destination which one 
or more earners accepts for performing a defimte 
portion of the whole transportation service.*® 

Rates in force are those which a carrier estab¬ 
lishes as its present charges for transportation, 
as distinguished from those which are absolute, 
tentative, or perhaps only to take effect in the 
future that is, rates in effect, those open to public 
inspection and on which shipments may be made, if 
offered.*^ 

Rate tariff, A rate tariff is in essence a state¬ 
ment by the carrier to possible shippers that it will 
furnish certain services under certam conditions 
for a certam price.** 

Transportation, "Transportation” within the 


meaning of a schedule of charges for transporta¬ 
tion as used in the Interstate Commerce Act m- 
eludes cars and other vehicles and all instrumental¬ 
ities and facilities of shipment or carriage, irrespec¬ 
tive of ownership or of any contract, express or im¬ 
plied, for the use thereof, and all services in con¬ 
nection with the receipt, delivery, elevation, and 
transfer in transit, ventilation, refrigeration, or 
icing, storage, and handling of property transport¬ 
ed.** 

Distinction between transportation and switch¬ 
ing service. Ordinarily, in rate making a transfer 
service is distinguished from transportation, and 
switching service is usually defined as one which 
precedes or follows transportation on whidi legal 
freight charges have already been earned or are to 
be earned.*^ However, the fact that the entire 
service rendered by a carrier is confined to its 
own sidetracks or switch tracks will not prevent 
It from being transportation ,*S and whether a par¬ 
ticular service is switching or transportation service 
is not determined alone by whether the service is 
one which precedes or follows transportation serv¬ 
ice, but IS also tested by whether the movement 
of the cars is under the direction of the yardmaster 
who has charge of the switching service or the 
trainmaster having charge of transportation serv¬ 
ice.*® 

Team track delivery. Team track delivery is a 
service for which no separate tariff charge is pro- 


F.2d 486, certiorari denied Liothrop 
V. Southern Pac. Co., 47 S.Ct. 336, 
273 U.S. 742, 71 Ii.Ed. 869, liOth- 
rop V. Spokane, P. & S. R. Co., 47 
set. 336, 273 U.S. 742, 71 L,.Bd. 
869, and Lothrop v. Oregon-Wash- 
ing^ton R. & Nav. Co., 47 S.Ct. 336. 
273 U S. 742, 71 L-Ed. 869. 

85. Va.—Norfolk Southern R. Co. v. 
FrepmaTi Supply Corporation, 133 
S.E. 817, 145 Va. 207. 

8a Va—Norfolk Southern R. Co 
V. Freeman Supply Corporation, 
supra. 

87. Va—Norfolk Southern R Co v. 
Freeman Supply Corporation, su¬ 
pra. 

Ga —Hill V. Wadley Southern 
Ry. Co. 57 S.E. 795, 128 Ga. 705. 
Continiious mileagre rate as joint rate 
Where the railroad commissioners 
declared that a “continuous mileagre 
rate" should apply to two connectmgr 
railroad companies, the stock and 
bonds of one of which were owned 
by the other althougrh each had its 
separate directors, and was operated 
separately, applymgr the rate previ¬ 
ously fixed for the ownme* company, 
such rate was a joint rate wiUun the 


meaningr of a statute declaring: that 
the railroad commissioners shall have 
power to make just and reasonable 
joint rates for all connecting: rail¬ 
roads, and the action of the commis¬ 
sioners was not ipso facto illegral on 
the ground that it was not a joint 
rate and was not authorized by stat¬ 
ute, if the rate so fixed *was reason¬ 
able and just—Hill v Wadley South¬ 
ern R. Co . 128 Ga 705, 57 SE 795 
89. Ill.—Davis V. Naugle Pole & Tie 
Co., 238 IllApp. 214. 

Ohio—^Piltsburg:h & Ij. E. R Co v 
Public Utilities Commission of 
Ohio, 191 NE 467, 128 Ohio St 
3S8. 

10 C J p 405 note 81. 

90- Ohio —Pittsburgrh & Li. E R 
Co V. Public Utilities Commis¬ 
sion of Ohio, supra. 

10 C J. p 405 note 81 

91. U S —^New York Cent. & £L R 
R. Co. V. U. S., N.Y, 166 P. 267, 
92 C.CA 331. 

92L U S.—^Union Wire Rope Corpora¬ 
tion V. Atchison, T. & S. P. Ry 
Co , C.C A Mo , 66 F 2d 965, revers¬ 
ing:, U C, Atchison, T. & S. P R. 
Co. V. Union Wire Rope Corpora¬ 
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tion 1 P.Supp 399, and certiorari 
denied 54 S.Ct. 122, 290 U.S 686. 
78 LiEd. 596 

93. Ohio.—Swift & Co. V. Hocking: 
Valley Ry. Co. 112 NE 212, 93 
Ohio St. 143, DRA1917B 916, af¬ 
firmed 37 S Ct. 287, 243 U S 281. 61 
LEd 722 

94. U S —^tfouisville Water Co. v. 
Illinois Cent R. Co., D.C Ky., 14 
P Supp. 301 

95- Ark—St Liouis, I. M. & S. Ry. 
Co V Clark Pressed Brick Co, 
192 SW, 382, 127 Ark 474. 

96. U S —^Louisville Water Co. v. Il¬ 
linois Cent. R. Co, D.C Ky, 14 F. 
Supp. 301. 

Ark.—St. Louis, L M & S. Ry. Co. 
V Clark Pressed Brick Co., 192 S. 
W. 382, 127 Ark 474. 

Kovement held transportation 

Carriers have been held entitled, im 
establishing- tariff, to treat movement 
after shipment reached city as trans¬ 
portation, as distmg:uished from 
switchmg, although movement was 
solely within terminals of carriers.— 
Louisville Water Co v. Illinois Cent. 
R. Co., D.C.Ky., 14 P.Supp. 301. 
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vidcd, and which is analogous to freight depot serv¬ 
ice for less than carload freight.®^ 

Intermediate. In a railroad tariff fixing rates to 
and from stations named, and also providing for 
the rates to apply to “intermediate stations,” the 
word “intermediate” refers to stations between 

those name<L®S 

§ 277. Right of Carrier to Fix Rates 
a. In general 

b- Increase of rates by carrier 
A. In General 

Hxcept as restricted by constitutional or statutory 
provisions, carriers are entitled to fix the rates for trans¬ 
portation. 

Unless otherwise provided by statute, the car¬ 
rier has the primary right to fix rates for trans¬ 
portation.®* Where the carrier has the power 
and duty of initiating rates, it has the primary 
duty of fixing freight and other charges.^ So, a 
carrier with knowledge of the possibility of large 
shipments from a certain point over its lines can¬ 
not excuse the failure to establish rates from such 
point by attempting to impose the duty on the ship¬ 
pers of requesting the establishment of a route and 
rate.2 

As to interstate commerce, under the Interstate 

S7. Ija.—Miller Engineering’ Co- v. 

Louisiana Ry. & Nav. Co., 81 So. 

314, 144 La. 786. 

98b U.S.—^National Elevator Co. v. 

Chicago, M. & St, P. Ry. Co., Minn., 

246 F. 588, 158 C.C.A. 558. 

99u HL—^Illinois Cent. R. Co. v- Eli- j 
nois Commerce CornTnission, 195 N. | 

E. 32. 359 EL 563. 

10 C J. p 405 note 82. 

Elevator charges 

In the absence of statutory regru- 
lation elevaLor owners may compete 
freely, and establish such rates for 
jelevating grram as they see fit.— 

Spencer Kellogg & Sons v. Delaware, 

L. & W. R. Co, 197 N.Y.S. 380. 204 
App.Div- 243, affirming 195 N.T S, 

69, 119 Misc. 174, affirmed 199 N.Y.S. 

951, 206 App Div- 735. 

1- E-S.—^Alton & S. R. R. V. E. S, 

D.C Cal., 49 F.2d 414. 
leing charges 

E.S—^Alton & S. R. R. V. U. S., D.C. 

Cal., 49 F.2d 414. 

2b E.S.—Montrose Oil Refining Co. 

V. St. Louis-San Francisco Ry. Co. 

D.C.Tex., 25 F.2d 750, affirmed St. 

Louis-San Francisco Ry. Co. v. 

Montrose Oil & Refining Co., 25 F. 

2d 755, certiorari denied 48 SCt. 

560, 277 U.S. 598, 72 LEd. 1007. 

3u U S.—U. S. V. Louisville & N. 

R. Co.. 35 S.Ct. 113. 235 US. 314. 


Commerce Act, except for the requirement provid¬ 
ed in 49 U. S. C. A. § 4, that a carrier cannot charge 
more for a short haul than for a long haul where 
the shorter is included in the longer unless author¬ 
ized by the interstate commerce commission,® the 
earner retains the right to fix the rales and sub¬ 
ject to the requirements that the rates be reason¬ 
able, considered ni § 282 infra, that there be no dis- 
cnmination, as shown in 6§ 348-352 infra, and that 
the rales fixed do not menace steady and efficient 
service by the carriers, a carrier is entitled to im- 
tiate rates and to adopt such policy of rate-making 
as to it seems wise,® and may file two rates, one 
of which is the regular rate in which the com¬ 
mon-law liability is preserved, and the other a 
lesser rate based on an agreed valuation of the 
commodity shipped and limiting the liability to that 
valuation; but such rates must be open to all the 
public.® If, after a hearing, rates are shown to 
be unreasonable, the commission may set them aside 
and require the substitution of just and reasonable 
for unjust and unreasonable charges;^ except, how¬ 
ever, that railroads have the power to fix rates as 
low as they choose and to reduce rates when 
they choose.® The jurisdiction of the interstate 
commerce commission to alter a rate fixed by the 
carrier depends on a finding/ based on evidence, 
that such rate is unreasonable,® and the mere dis- 

E.S —U. S- V. Chicago, M., SL 
P. & P. R. Co., EL. 55 set. 462. 
294 US. 499, 79 L.Ed. 1023, af¬ 
firming, DC., Chicago, M, St. P. A 
F. R Co V. U. S., 8 FSupp 970— 

U. S V. Elinois Cent. R. Co., Miss, 
44 SCt. 189, 263 U.S. 515. 68 L 
Ed 417—^Interstate Commerce Ck)m- 
mission V Chicago Great Western 
Ry. Co., EL, 28 S.Ct. 493, 209 U. 
S. 108, 52 L.Ed. 705. 

To meet water competltioiL 

Carriers may lawlully attempt to 
meet water competition of their own 
volition, and, within zone of reason¬ 
ableness, reduce their rates for pur¬ 
pose of attracting traffic to their 
lines.—Pennsylvania R. Co. v. Pub¬ 
lic Service Commission, 190 A 372, 
126 Pa Super. L 

6b Mo.—Stubblefield v. St. Louis, 
etc, R. Co., 184 S.W. 149, 194 Mo. 
App. 396. 

7- U S.—Interstate Commerce 
Commn. v. Louisville, etc., R Co, 
33 S.Ct. 185, 227 U.S. 88. 57 LEd. 
431. 

10 aJ. p 405 note 89. 

8. U.S —Skinner & Eddy Corporation 

V. U S. Or, 39 S.Ct. 375. 249 U. 
S. 557. 63 L Ed. 772. 

U.S —^Interstate Commerce 
CoTnrnn. V. Louisville, etc., R. Co., 
33 set. 185, 227 U.S. 88, 67 L.Ed 
43L 


323, 59 L.Ed. 245 reversing. Com C,, 5- 
Louisville & N. R Co. v. U. S., 197 

F. 58. 

10 C.J. p 405 note S3. 

4. U.S.—Skinner & Eddy Corporation 

V. U. S. Or.. 39 S.Ct- 375, 249 U. 

S. 557. 63 L-Ed. 772—El Paso & S 

W. R- Co. V. Arizona Corporation 
Commission, D.CAriz., 51 F2d 573 
—^Lothrop V- Spokane, P. & S Ry, 
Co., DC.Or., 10 P.2d 225, reversed 
on other grounds Southern Pac. Co. 

V. Lothrop. 15 F.2d 486. certiorari 
denied Lothrop v. Southern Pac. 
Co.. 47 S.Ct. 336, 273 US. 742, 71 
L.Ed. 869, Lothrop v. Spokane, P. 

& S. R. Co. 47 set. 336. 273 US. 
742. 71 L.Ed, 869, and Lothrop v. 
Oregon-Washington R. & Nav. Co., 

47 S.Ct. 336. 273 US 742, 71 L.Ed. 

869—Chicago, M., SL P. & P. R 
Co. V U. S., DC.I1L, 8 FSupp. 
970, affirmed U. S v. Chicago, M, 

SL P & P, R. Co, 55 SCL 462. 

294 US 499, 79 LEd 1023. 

Fla.—^Louisville & N. R Co. v. Speed- 
Parker, Inc, 137 So. 724, 103 Fla. 
439. 

MonL—Montana Horse Products Co. 

V. Great Northern Ry. Co., 7 P.2d 
919, 91 MonL 194. 

Tex—Neubert v. Chicago, R. L & 9. 

G. Ry Co., 296 SW. 1090, 116 Tex. 
644, 53 ALR. 1224. 

10 C.J. p 405 note 84. 
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niption of the existing rate structure is insuffi¬ 
cient to justify the cancellation of a carrier's pro¬ 
posed rates.^® 

In so far as intra-state commerce is concern¬ 
ed, the right of a carrier to fix its rates therefor 
vanes in the different states. In some states the 
rate-making power over intra-state commerce has 
been taken away from the carriers and, as appears 
infra § 278, conferred upon state commissions, and 
the carrier is precluded from initiating rates and 
may only charge for transportation of persons and 
property over its hnes according to the rates which 
have been approved and prescribed by such a com- 
mission.ti In other states, rules and regulations 
modeled in varying degrees on the method employed 
by the federal government for the regulation of 
interstate commerce rates have been adopted. In 
some of these states the carrier retains the right 
to fix the rates for intra-stale transportaUon of 
property or passengers over its lines, which rates, 
as appears infra § 278 d, are subject to control 
and revision by a state comniission,!^ and rates 
filed and published by the carrier with the com¬ 
mission do not need approval by the commission 
before they become legal rates, but they may be 
suspended by the commission and their reasonable¬ 
ness ascertained.^^ in still other states, after the 


state regulatory commission has established a max¬ 
imum schedule of rates, the carriers file their tar¬ 
iffs, which cannot exceed the maximum rates es¬ 
tablished, but which they may make as much less 
as they choose.^^ Under some statutes, the car¬ 
riers publish and file with the state commission a 
schedule of rates which as to first instance rates 
become effective without further action; there¬ 
after, a earner may make a general horizontal 
reduction of rates without obtaining the consent 
of the commission by merely pubhshing and filing 
them with the commission, but any increase in 
rates by the carrier becomes effective only after a 
hearing on notice by the commission, a finding that 
the proposed increase is fair and reasonable, and 
an order or other action by the commission sanc¬ 
tioning the incre<ise.i5 statute granting railroads 
power to regulate tolls and compensation yields to 
a constitutional provision conferring upon a state 
commission the power to make rates.^® 

Under charter grant In some states certain 
carriers have been granted the right in their char¬ 
ters to fix rates over their lines. Such grants of 
power are strictly construed against the earners 
and in favor of the public,!^ and the rates must 
be fixed in the manner and by the agency desig¬ 
nated.^* However, withm the liimts of their grant 


10. TJ-S—U. S. V. Chicago, M.. St. P. 
& P. R. Co., Ill. 55 S-Ct. 462. 294 
US. 499. 79 U-Bd, 1023. affirming. 
D.C., Chicago, M., St. P. & P- R. 
Co. V. U. S., 8 F Supp. 970. 

Jl. U.S—^E1 Paso & S. W. R. Co. 
V. Arizona Corporation Commi’^sion, 
DCAriz., 51 F.2d 573. 

Fla—^Louisville & N R. Co. v. Speed- 
Parker, Inc., 137 So. 724, 103 Fla. 
439. 

Ga.—^Wight V. Pelham & H. R. Co., 
89 SE. 176. 18 GaApp. 195. 

Tex—^Texarkana & Ft. S. Ry Co. 
V. Houston Gas & Fuel Co.. 51 S W. 
2d 284. 121 Tex. 594—^Railroad 

Commission of Texas v. Uvalde 
Const. Co., Civ App. 49 S-W»2d 1113 
—Clayton Oil & Refining Co. v. 
Railroad Commission of Texas, Civ. 
App, 3 S.W.2d 497—^Missouri-Ean- 
sas & T. R Co of Texas v. Rail¬ 
road Commission of Texas, Civ. 
App.. 3 SW.2d 489, affirmed Pro¬ 
ducers Refining Co. v. Missouri, BL 
& T R Co of Texas, Com.App., 
13 SW2d 679, 680. 

Xniza-state rates not voluntary 
Intra-state railroad rates in Mon¬ 
tana are not voluntary rates initi¬ 
ated by carriers, but rates prescribed 
or approved by railroad commission. 
—Montana Horse Products Co. v 
Great Northern Ry. Co., 7 P2d 919, 
91 Mont. 194. 

N-J —O’Bnen v. Board of Pub¬ 


lic Utility Com’rs, 105 A. 132, 92 
N J Law 44. affirmed 106 A. 414, 92 
N JLaw 587. 

Or—^HflTTinnond Lumber Co. v. Pub¬ 
lic Service Commission, 189 P. 639, 
96 Or. 595. 9 ALR 1223. 

13, Mo.—Sonken-Galamba Corpora¬ 
tion V. Missouri Pac. R Co., 40 S 
W.2d 524, 225 Mo App. 1066. 

N. J.—O’Brien v. Board of Public Util¬ 
ity Com’rs, 105 A. 132, 92 N J.Law 
44, affirmed 106 A. 414, 92 N J Law 
587. 

14i. Ill.—State Public Utilities Com¬ 
mission of DL V Atchison, T. & 
S. F. Ry. Co., 115 NE. 904, 278 
IlL 58. 

15. Minn.—National Elevator Co, v. 
Chicago, M & St P Rv. Co, 173 
N.W. 418, 143 Mmn. 162—Bell Lum¬ 
ber Co V. Great Northern Ry Co., 
160 N.W. 688, 135 Mmn. 271. 
'*First instance" tariff 
A schedule of rates published and 
filed by a railioad, providing for its 
absorption of switching charges of 
connecting carriers at destination, 
where, under previously filed and 
published rates shipper was reauired 
to pay such charges, was a change 
in an existing tariff, and not a "first 
instance’* tariff, within L1905 c 176 
GenSt.1913 §§ 4290-4297.—National 

Elevator Co. v. Chicago, M & St 
P. Ry. Co., 173 NW. 418, 143 Mmn 
162. 


]ft^]istat«»Yne^t of higlier rate 

After a voluntary reduction of 
rates to all shippers on all commod¬ 
ities at all stations in Minnesota, the 
original rates cannot be reinstated 
without consent of railroad and 
warehouse commission, after a hear¬ 
ing on notice, a fihdmg that rem- 
statement will be a fair and reason¬ 
able change, and an order or other 
action sanctioning change.—^National 
Elevator Co. v Chicago, M. & St- P. 
Ry. Co., 173 NW. 418, 143 Twrinn 
I 162 
1 

116. N.M.—San Juan Coal & Coke Co 
V Santa F§, S. J. & N. Ry. Co, 2 
P.2d 305. 35 N.M. 512. 

17- Miss.—Gulf & S. I. R. Co v. 
Laurel Oil & Fertilizer Co, 158 So. 
778, 172 Miss 630, amended and 
suggestion of error overruled 159 
So 838, 172 Miss. 630, corrected 
160 So 564, 172 Miss. 630. 

18. SupervisioxL by cowi-mf AsUm 
(1) Railroad commissidh was em¬ 
powered to see that rates fixed by 
railroad’s directors pursuant to pow¬ 
er conferred by legislative charter 
•lo not exceed those fixed in statutor 
—Gulf & S. I R Co. V. Laurel Oil 
& Fertilizer Co. 158 So. 778, 172 
Miss. 630, amended and suggestion of 
error ovennled IB9 So. 838. 172 Miss. 
630. corrected 160 So 564, 172 Mis" 
630. 
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they are entitled to fix their rates/® and a rail¬ 
road corporation, under a charter authorizing it 
to fix rates over its lines, is not limited in its right 
to fix its freight charges to commodities trans¬ 
ported from one point on its line to another there¬ 
on, but it includes commodities which are transport¬ 
ed in part over another line, although, of course, 
in the fixing of joint freight tariffs with other 
railroads it is limited in its action to that portion 
of the through tariff covering the transportation 
of commodities over its own hnc.^® 

Private carrier, A private carrier not engaged 
in the business of carrying as a public employment 
may contract for the delivery of goods in a par¬ 
ticular case for a stipulated reward, unaffected by 
the rates fixed for the reg^ation of railroads or 
other public agencies .21 An order of a state com¬ 
mission requiring a railroad to transport a show 
at a special rate and providing that the company 
may enter into a contract for the transportation 
on terms similar to existing contracts with other 
shows, does not deprive the carrier of its right 
to contract as a private carrier for the transpor¬ 
tation of travehng shows.22 Jt has been held that, 
where an Auto, Stage, and Truck Transporta¬ 
tion Act defines transportation companies to in¬ 


clude private carriers, they cannot raise any charge 
or rate without first securing the consent of the 
regulatory commission.^* 

b. Increase of Bates by Carrier 

A carrier is entitled to advance rates where the ones 
in force are so low as to be unremunerative, and no pre¬ 
sumption of wrong arises from an advance of rates by 
the carrier, but an unreasonable advance will be re¬ 
lieved against by the courts. 

There is no presumption of wrong arising from a 
diange of rate made by a carrier.*^ A carrier 
has the right to change rates which, to meet an 
exigency, have been made so low as to be unre- 
munerative, when the necessity therefor has ceased 
to exist* 5 If rates have been fixed too low in the 
past, it has the right to meet changed conditions 
by increasing them if the increase is reasonable,*® 
and a state statute which denies the earner that 
nght and forces it to continue rates which are 
unremunerative and confiscatory is unconstitution¬ 
al and void.*^ When rates are changed, the car¬ 
rier making the change must, when properly call¬ 
ed on, be able to give a good reason therefor;** 
and if in a proper proceeding they are shown to be 
arbitrary and unreasonable, the courts will relieve 
against them.*® If it has been stipulated by the 


(2) Order mairins’ railroad commies- 
Sion’s approval prerequisite to in¬ 
crease in intra-state railroad rates 
was witlun commission’s authority. 
—Gulf & S. I. R. Co. V. liaurel Oil 
& Fertilizer Co., supra. 

ActioxL by majority of directors suf- 
fideat 

Under legislative charter confer- 
rmg upon railroad's directors power 
to fix rates, rate schedule must be 
approved by majority, but not by 
all of directors.—Gulf & S. I. R. 
Co. v. Liaurel Oil & Fertilizer Co., 

159 So. 838, 172 Miss. 630, amendmg 
and ovemiliTig suggestion of error 
158 So. 778, 172 Miss. 630, corrected 

160 So 664, 172 Miss. 630. 

DdegatioiL by directors of rate 
ing power 

(1) In legislative railroad charter 
conferrmg upon directors power to 
fix rates, section whidi validated acts 
of executive committee approved by 
quorum of directors had reference 
to general management and opera¬ 
tion of railroad in its mdividoal cor¬ 
porate action, and did not authorize 
board of directors to delegate to ex¬ 
ecutive committee power to fix rates 
—Gulf & S. 1. R. Go. V. Laurel Oil 
& Fertilizer Co., 159 So 838, 172 
Miss 630, amending and overruling 
suggestion of error 158 So. 778,* 172 
Miss. 630, corrected 160 So. 564, 172 
Miss. 630. 

(2) Rates promulgated by freight 


agent without railroad commission’s 
approval were ineffective and rates 
fixed by commission governed, enti- 
tlmg shipper to recover overcharges. 
—Gulf & S. I. R. Co. V. liaurel Oil 
& Fertilizer Co., 158 So. 778. 172 
Miss. 630, amended and suggestion of 
error overruled 159 So. 838, 172 Miss 
630, corrected 160 So. 564, 172 Miss. 
630. 

(3) Where freight agent promul¬ 
gated rates without railroad com¬ 
mission’s approval, attempted ratifi¬ 
cation thereof by railroad’s direc¬ 
tors, authorized by legislative char¬ 
ter to fix rates, subsequent to ship¬ 
per’s action for overcharges, was 
inoperative retroactively—Gulf & S 
I. R. Co. V. Laurel Oil & Fertilizer 
Co., supra. 

19. Miss—Gulf & S. I. R. Co. v. 
Laurel Oil & Fertilizer Co., 159 
So. 838, 172 Miss. 630, amending 
and overrulmg suggestion of er¬ 
ror 158 So. 778, 172 Miss 630, cor¬ 
rected 160 So 564, 172 Miss 630. 
20u Miss.—^Illmois Cent. R. Co. v. 
Mississippi Cotton Seed Products 
Co, 148 So. 371. 166 Miss. 579. 

21. La—l^ational Sand & Gravel Co 
V. Janes Contracting Co., 126 So. 
560, 13 La.App. 240. 

22. U S —Southern Pac. Co. v State 
of Arizona, 39 S.Ct 313, 249 U.S 
472, 63 LFd. 713, aflftrmmg South¬ 
ern Pac. Co. V. State, 165 P. 303, 
19 Ariz. 20. 
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2& Cal—^BYost V. Railroad Commis¬ 
sion of California, 240 P. 26, 197 
CaL 230. affirmed 46 S.Ct. 605, 271 
U.S. 583. 70 L.Ed 1101. 

24k U.S. — Interstate Commerce 
ConriTnn. v. Chicago Great Western 

R. Co, III, 28 S.Ct 493, 209 U. 

S. 108, 52 L.Fd. 705, affinnmg. C. 
C., 141 F. 1003—Louisville, etc, R. 
Co. V. Interstate Commerce 
CoTTirnn, ComCt.. 195 F. 541, re¬ 
versed on other groimds 33 S.Ct. 
185, 227 US. 88, 57 L.Ed 431. 

10 C.J. p 406 note 91. 

25. Ky—Southern Ry. Co. of Kem 
tucky V. Frankfort Distillery, 24 
S W 2d 1025, 233 Ky. 771. certiorari 
denied 51 S.Ct. 75, 282 US. 868, 
75 LEd. 767. 

10 C J. p 406 note 92. 

26k U S —Westem R. Co. v. Ala- 
bama R. CoTtunn., DC.Ala, 197 F. 
954. 

27- U.S—Western R Co. v. Ala¬ 
bama R. Commo , supra. 

28. Ky.—Southern Ry. Co of Ken¬ 
tucky V. Frankfort Distillery, 26 
SW2d 1025, 233 Ky 771, certioran 
denied 51 S Ct. 75, 282 U.S. 868, 
75 LEd. 767. 

10 C.J. p 406 note 95 

29. US,—Tift V. Southern R Co. 
CCGa. 138 P. 753. affirmed 148 F. 
1021. 79 C.aA- 536. afilrmed 27 S. 
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carrier that it would repay to the shippers the 
sum total of the increased exaction, if the in¬ 
crease should be held illegal, a reference will be 
ordered to ascertain the amount due complainants.30 

That a provision of the Interstate Commerce Act, 
49 U.S.CA. § 4 (2), which provides that, where a 
earner by railroad in competition with a water 
route or routes reduces the rates on the carriage 
of freight to or from competitive points, it shall 
not be permitted to increase such rates unless after 
a hearmg by the commission it shall he found that 
such proposed increase rests on changed conditions 
other t han the elimination of water competition, 
does not apply where the reduction in rates was 
with the approval of the commission, given after 
a heanng, by an order entered on the application 
of the carrier for relief from the operation of the 
section, so that, in such case, a proposed increase 
may he made without a prior finding by the commis¬ 
sion, on proper hearing, that such increase rests 
on changed conditions other than the elimination 
of water competition.^! 

§ 278. Power of State to Fix or Regulate 
Rates 

a. In general 

h. State and federal control mutually ex¬ 
clusive 


c. Effect of charter provisions 

d. State commissions 

a. In General 

A state has power to regulate the rates for the trans¬ 
portation of persons and property within its jurisdiction 
by carriers, regardless of prior contract obligations of 
the carrier. 

Common carriers are engaged in public em¬ 
ployment affecting the public interest, and. subject* 
to the constitutional limitations against the im¬ 
pairment of vested rights, or depriving persons of 
property without due process of law, or depriving 
them of the equal protection of the law, a state 
has power to regulate the amount of charges by 
such earners for the transportation of persons and 
properly within its own junsdiction unless restrict¬ 
ed by some contract in the charter,^^ even where 
the rates are not discriminatory and preferential,^^ 
and even where there is a blending of interstate 
and mtra-state operations of the earners unless 
congress has exercised its paramount constitutional 
power to limit the authonty of the state.34 This 
is so even though the property of the carrier may 
have been mortgaged^® or its income pledged^® 
as secunty for the payment of obligations incur¬ 
red, or even though contracts have been previously 
entered into between the carrier and its patrons 
fixing the compensation to be paid for transporta- 


Ct 706, 206 IJ.S. 428, 61 L Ed. 1124, 
11 Ann-Cas. 846. 

10 C.J. p 406 note 96. 

30. US — ^Tift V. Southern R. Co., 
supra. 

31. US—Skinner & Eddy Corpora¬ 
tion V. U. S., Or., 39 S Ct. 375, 249 
US. 557, 63 I-Ed. 772. 

Bail rate not sbown to have 
nated water competition 
Where the commission found that 
the withdrawal of boats from coast 
to coast service was not on account 
of the rates made by the rail car¬ 
riers with which the boats compete, 
but on account of slides m the 
Panama Canal and the extraordinary 
nse m ocean freights, and that the 
substantial disappearance of water- 
competition was merely temporary, 
the changed conditions found were 
something other than the “elimina¬ 
tion of water competition” which 
congress intended should not Dustify 
raising the reduced rates —Skinner & 
Eddy Corporation v. U. S. Or, 39 S. 
Ct. 375, 249 U.S. 557, 63 L.Ed. 772. 

aa- IlL-—Atchison, T. & S. P. Ry. 
Co V. lllmois Commerce Commis^ 
Sion. 166 N.E. 466, 335 Ill 70— 
Pubhc Utilities Commission v 
Sprmgfield Terminal Ry. Co., 127 
NE. 128, 292 IlL 505—State Public 
Utilities Commission of Ill. v- At- I 


chison, T & S. F Ry Co., 115 N, 
E. 904, 278 Ill 58. 

Iowa—Hawkeye Portland Cement 
Co V. Chicago R I & P. Ry Co, 
201 N.W. 16, 198 Iowa 1250 
Ky —^Louisville & N. R Co v Green¬ 
brier Distillery Co, 187 SW 296, 
170 Ky 775. 

NT.—^Murphy v. New Tork Central 
R. Co, 122 NE 700, 225 N.T. 548, 
affirming 156 NTS. 49, 170 App 
Div. 788 

Tex—^Missouri, K. & T. Ry. Co. of 
Texas v. Empire Express Co, Com. 
App, 221 SW. 590, reversing. Civ. j 
App., 173 S.W. 222 I 

10 C.J. p 406 note 1 
Equal protection of laws see Consti¬ 
tutional Law § 519, 12 C J. p 1169 
notes 68-83, p 1170 notes 84-5, 
p 1171 notes 6—16. 

Corpus Juris text is cited with 
approval on a question of the right 
of the legislature to regulate and 
establish rates which a public serv¬ 
ice corporation generally may charge 
for its services m Degiovanni v. Pub¬ 
lic Service Commission, 197 P 582, 
583,-45 Nev. 74. 

Elevator rates 

The rates for elevating grrain 
reaching Buffalo by laJte for trans¬ 
fer to cars are subject to regulation 
by statute as a public service.— 
Spencer Kellogg & Sons v. Delaware,] 
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L & W. R. Co, 197 NTS 380, 
204 App Div. 243, affirming 195 N. 
TS. 69, 119 Misc 174, affirmed 199 
NTS. 951, 206 App Div. 735. 

33. Colo —Consumers' League v. 
Coloiado, etc, R. Co., 125 P 577, 53 
Colo. 54, Ann Cas 1914A 1158. 

34- Ill—State Public Utilities Com¬ 
mission of Ill V Atchison, T. & 
S. P. Ry- Co, 115 NE. 904, 278 
Ill. 58. 

TiimitatioxL based ou interstate com^ 
xnerce requirements 
Subject to the power of congress 
to regulate mtra-state rates in so 
far as necessary to prevent discrim¬ 
ination against interstate commerce, 
considered infra § 278 a (2), the 
state authorities may deal with in¬ 
tra-state rates on the general level 
which the commission has found fair 
to interstate commerce.—Atlantic 

Coast Line R Co. v Commonwealth, 
133 S E. 883, 145 Ta. 62. 

35. U.S—^Producers' Transp. Co. v. 
Railroad Commission of State of 
California. 40 SCt. 131, 251 U.S. 
228, 64 LEd. 239, affirming 169 F. 
59. 176 Cal 499. 

36. U.S—Producers' Transp. Co; v. 
Railroad Commission of State of 
California, supra—Chicago, etc, R 
Co. V. Cutts, Iowa, 94 U.S. 156, 24 
LEd. 94. 
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tion.37 Such power may be exercised by direct 
action of the legislature, even in the absence of 
specific authority such as is contained in the con¬ 
stitutions of a number of the states,^* or by dele¬ 
gating the power to some appropriate agency,^® 
such, for instance, as a municipal corporation,^^ 
or, as appears in subdivision d of this section, a 
state board or commission. 

The power of the state to regulate freight charg¬ 
es includes the power to establish through rates 
over separate lines within its borders,^! and where 
a joint tariff between two or more roads has been 
agreed on, such tariff is as much within the con¬ 
trol of the legislature as if it related to transporta¬ 
tion over a single line.^^ Where the state enacts 
legislation governing intra-state rates, such legis- 

37- IT.S —Producers’ Transp. Co. v- 
Railroad Commission of State of 
California. 40 S.Ct. 131, 251 TT.S. 

228. 64 LiSd 239. affirming: 169 P. 

59, 176 Cal 499—^Northern Pac. Ry. 

Co V. St- Paul & Tacoma Lum¬ 
ber Co., C-CAWash.. 4 F2d 359, 
reversing:, D.C., St Paul & Tacoma 
Lumber Co v. N'ortbern Pac. Ry. 

Co.. 296 P. 749. 

Iowa.—^BCawkeye Portland Cement 
Co. V. Chicago, R- L & P. Ry. Co., 

201 NW. 16. 198 Iowa 1250, 

Miss.—Brookhaven Lumber & Mfg. 

Co. V. Mississippi R, Co., 122 So. 

473, 154 Miss. 303. 

N.T.—Onondaga Golf and Country 
Club V. Syracuse & S. K. Co., 160 
N.Y S 693. 96 Misc. 213. 

Pa.—Leiper v. Baltimore & P. R, Co., 

105 A 551, 262 Pa. 328. 

Va.—City of Richmond v, Virginia 
Ry & Power Co., 

141 Va. 69. 

Wash —Prater v- Department of 
Public Service of Washington, 60 
P.2d 238, 187 Wash. 390. 

Wis.—Nekoosa-E]dwards Paper Co. v. 

Public Service Commission, 246 N. 

W 428. 210 Wis. 644. 

10 C.J. p 407 note 8. 

Contract merely modified as to rate 
provision 

A contract by a railroad company 
to transport logrs for a lumber com¬ 
pany at an agreed rate, made in con¬ 
nection with a sale to the lumber 
company of the land from which the 
logrs were to be cut, is subject to the 
action of state authorities changring 
the lawful rate on such shipments, 
and is not destroyed by such action, 
hut its terms are modified as was 
presumably contemplated by the par¬ 
ties —^Northern Pac. Ry. Co. v. St. 

Paul & Tacoma Lumber Co, C.CAl. 

Wash., 4 P.2d 359, reversing, D.C., 

St.* Paul & Tacoma Lumber Co. v. 

Northern Pac. Ry. Co., 296 P. 749. 


lation supersedes connnon-law rights and liabilities 
of a carrier m that regard.^^ 

h. State and Federal Control Mntnally Exdii- 
sive 

Except in so far as the federal government has con¬ 
trol of intra-state rates so as to prevent unjust dis¬ 
crimination against interstate commerce, the power of 
the federal and state governments to control interstate 
and intra-state rates respectively are mutually exclusive 
of each other. 

A State commission has no power to change and 
fix the relation between interstate and intra-state 
commerce rates,^^ and state regulation of rates 
should be so construed and applied as not to con¬ 
flict with valid federal regulation of rates.^5 Nei¬ 
ther a state commission nor the interstate com¬ 
merce commission are subject to interference by 

39. Del.—^Robertson v. Wilmingtxin 
& P. Traction Co, 104 A. 839, 7 
Boyce 155. 

Miss—^Illinois Cent. R Co. v. Mis¬ 
sissippi R Commission, 109 So 
868, 143 Miss. 805. 

10 C J. p 407 note 7. 

Xn New Vezlco 

(1) Const, art 11 § 7 amply pro¬ 
vides power for the state corporation 
commission to fix intra-state rates 
for common carriers.—Kmney v. 
New Mexico Midland Ry. Co., 214 
P. 754. 28 N.M. 451. 

(2) The commission is not author¬ 
ized. either by constitution or stat¬ 
ute to suspend a proposed tariff of 
the railroads—^In re Coal Rates m 
New Mexico, 17'1 P. 506, 23 NM 704, 

40- DeL—Robertson v. WilTnmgton 
& P Traction Co., 104 A. 839, 7 
Boyce 155 

HI —Chicago Union Tract. Co. v. 
Chicago. 65 NE. 470, 199 Ill 579. 

41- Iowa—Burlmgrton, etc, R Co 
V. Dey, 48 N W. 98. 82 Iowa 312, 31 
Am.S R. 477, 12 L.R.A. 436 

43- U S.—^Minneapolis, etc., R. Co. v. 
Minnesota, Minn, 22 SCt. 900, 186 
U.S. 257, 46 LEd 1151. 

43- Ill.—Medusa Portland Cement 
Co. V. Illinois Cent. R Co., 5 N.B 
2d 782, 287 IllApp. 549. 

44. Ill—Atchison, T. & S. F. Ry 
Co. V. Illinois Commerce Commis¬ 
sion. 166 N E. 466. 335 Ill 70. 

45- Xa Vuginia, every rate of com¬ 
merce within the state must be read 
in connection with Const.1902 § 153, 
which expressly declares that “the 
provisions of this article shall al¬ 
ways be so restricted in their ap¬ 
plication as not to conflict with any 
of the provisions of the Constitu¬ 
tion of the United States, and as if 
the necessary limitation upon their 
interpretation had been herem ex¬ 
pressed in each case.” — Atlantic 
Coast Line R. Co. v. Commonwealth, 
118 S B. 257, 136 Va. 134. 


126 S E. 353, 


Contract carriers 

Contracts between private parties 
and contract carriers using the pub¬ 
lic highways fixmg the compensation 
to be paid for transportation are sub¬ 
ject to the power of tha state to reg¬ 
ulate rates —Prater v. Department 
of Public Service of Washington, 60 
P.2d 238, 187 Wash. 390. 

sa U S.—Ortega Co. v. Triay, Fla, 
43 S-Ct. 44, 260 U.S. 103, 67 L 
Ed. 153—Vandalia R. Co. v 
Schnull, 41 set. 324. 255 US. 113, 
65 LEd. 539, reversing 122 NE 
225, 188 Ind. 87, conformed to 130 
NE 865, 190 Ind 698—Westing- 
house Electric & Mfg Co. v. Bmg- 
harapton Ry. Co.. D.CN.T., 255 F 
378. appeal dismissed 257 F. 726, 

169 C,C.A. 14- 

Ky.—Louisville & N. R. Co v. Green¬ 
brier Distillery Co, 187 S.W. 296, 

170 Ky 775. 

Minn.—Blake v. Winona & St. P R 
Co., 19 Minn. 418, 18 AmR. 345. 
affirmed 94 US. 180. 24 L.Ed. 99. 
Miss —Illinois Cent. R. Co v Mis¬ 
sissippi R. Commi«.sion, 109 So 
868, 143 Miss. 805. 

Mo—State ex rel Rhodes v. Public 
Service Commission of Missouri. 
194 S.W. 287, 270 Mo. 547. 

N.T —^Transit Commission v. Long 
Island R. Co, 288 N.T S 938, 248 
App Div, 749, affirmed 3 N.E 2d 
622. 272 N.T. 27. 

10 C.J. p 407 note 6- 

Tsl Puerto Xbico the legislative as¬ 
sembly has power to enact leg^isla- 
tion making it unlawful for a rail¬ 
road company to charge other or 
different rates than those specified 
in a tariff schedule approved by the 
executive council —People of Porto 
Rico V. American R, Co. of Porto 
Rico, Porto Rico, 254 F. 369. 165 C. 
CA- 589, certiorari demed American 
R. Co. of Porto Rico v. People of 
Porto Rico, 39 S.Ct. 259, 249 U S. 
600, 63 LEd. 796. 
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the other in the establishment of intra-state and 
interstate rates respectively.'*® The power of the 
federal government to regulate transportation is 
limited to commerce which is not intra-state, and 
the authority of a slate to regrulate transportation 
within Its borders, including the power to pre¬ 
scribe rates for transportation, is in no sense re¬ 
stricted by federal legislation,*^ with the excep¬ 
tion that under the Interstate Commerce Act the 
interstate commerce commission has authority to 
remove discriminations against interstate commerce, 
and to that end may control intra-state rates so 
far as necessary to remove unjust discriminations 
against interstate commerce resulting from £he re¬ 
lation of interstate and intra-state rates which are 
reasonable in themselves.** 

c. Effect of Charter Provisions 

A state may exempt a carrier from legislative con- 
trol over its rates m granting it a charter, but such ex¬ 
emption must be clear and unmistakable and will not be 
presumed from general language. 

As intimated, supra § 278 a, a state in granting 
a charter to a common carrier may exempt it from 
legislative control over rates charged for trans¬ 
portation because this amounts to a contract be¬ 
tween the state and the carrier, the obligations of 
which cannot be impaired;^® but the exemption 
must be made in the charter by clear and unmis¬ 
takable language inconsistent with the exercise 


of such power by the legislature.^® A general char¬ 
ter provision giving power to charge and collect 
tolls necessarily implies that the charges shall be 
reasonable, and does not detract from the power 
of the state through its legislation, or the agency 
lawfully constituted thereby, to prescribe reasonable 
rates to be observed by the carrier nor does a 
charter giving a railroad company the exclusive 
right of transportation or conveyance of persons, 
merchandise, and produce, providing the charge 
shall not exceed a certain rate guarantee that the 
company shall always have right to charge the 
maximum rates named.®^ The power to regulate 
rates is continuing in its nature and cannot be 
bargained away except by words of positive grant 
or something equivalent thereto, and if there is 
a reasonable doubt, it must be resolved in favor 
of the existence of the power.53 Where the exclu¬ 
sive power of fixing rates is not conferred on the 
carrier in express terms by statute or by charter, 
the state may afterward pass laws regulating such 
rales.54 Charters are taken subject to constitu¬ 
tional provisions existing at the time they are grant¬ 
ed, which authorize the legislature to pass laws es- 
tablishmg reasonable maximum rates of charges ,55 
and notwithstanding the right is conferred upon the 
carrier by its charter to regulate its rates, the state 
may, nevertheless, exercise visitorial powers over 
the carrier to see that it keeps within its charter 
liinits.56 Where a carrier surrenders a charter 


46. Ill—Atchison, T- & S. F. Ry. 
Co. V. Illinois Commerce Commis¬ 
sion, 166 NJE 466, 335 IlL 70. 

Effect of action of state coTn-mission 
snhsegaent to federal control 
Public service commission’s refus¬ 
al to approve proposed ebangres in 
intra-state rates to be charged by 
railroads on termination of federal 
control operated to make effective 
after September 1, 1920, the date 
such control terminated, the rates 
which had existed pursuant to its 
authority prior to the period of fed¬ 
eral control—^People v. Long Island 
R. R.. 185 NT.S, 594. 113 Misc. 700, 
reversed on other grounds 186 N.Y.S 
589. 195 AppDiv. 897. 

47. US—Simpson v. Shepard, 33 S. 
Ct 729, 230 U.S. 352, 57 LEd. 1511, 
48 L.R.A-.N.S., 1151, Ann Cas 1916A 
18 

10 CJ p 407 note 4. 

Intranstate ^pment of logs import¬ 
ed from Canada 

(1) Department of public works 
had jurisdiction to determine charge 
for intra-state transportation of 
logs, some of which shipper brought 
from Canada^ and intra-state rates 
not interstate rates applied—State 
V- Department of Public Works. 270 


P. 300, 149 Wash. 129, certiorari de¬ 
nied Chicago, M., St. P. & P. R. Co 
V. Department of Public Works of 
Washington, 49 S.Ct. 350, 279 U S. 
854, 73 LEd. 996. 

(2) That railroad furnished cars 
on which shipper brought logs from 
Canada to pomt of shipment was 
immaterial on question of jurisdic¬ 
tion of public works department to 
determine intra-state charges—State 
V. Department of Public Works, su¬ 
pra. 

4a IlL—Atchison, T. & S. P. Ry. Co. 

V. Illinois Commerce Commission, 

166 N E. 466, 335 Ill. 70. 

Tariff provision construed 

Railroad commission’s adoption of 
interstate commerce commission’s or¬ 
der authorizing increase of intra¬ 
state freight rates repeals conflicting 
tariff provisions of railioad commis¬ 
sion.—^Lutcher & Moore Lumber Co 
V. Beaumont, S L & W. Ry Co., 
Tex.ComApp, 49 S W 2d 726, affirm¬ 
ing. Civ.App. 33 SW2d 1077. 

49. Del —^Philadelphia, etc., R. Co. 

V Bowers, 9 Del 506 
10 C J p 408 note 28 
Application to other portions of same 
system 

Grantmg a railroad a franchise he- 


tween specified points on condition 
that only one fare shall be charged 
on said road has no application to 
charges made on other portions of 
the system of roads operated by the 
same company—^Byars v. Benning¬ 
ton & H V. R Co. 90 NTS 736, 
99 App Div. 34, affirmed 76 N B 1090, 
184 N.T. 554. 

50. Ga—Georgia R- Co. v. Smith, 
70 Ga. 694 

10 C.J. p 409 note 29. 

51. Ill—^Rugglcs V People, 91 Ill 
256, affiimed 2 S Ct. 832. lOS U.S 
526. 27 LEd. 812. 

10 C.J. p 409 note 30. 

52. Ga—Georgia R Co. v. Smith, 70 
Ga. 694 

53. U S.—Stone v. Farmers’ L. & T. 
Co.. Miss. 6 set 334. 388. 1191, 
116 US. 307. 29 LEd. 991. 

54- U S —Georgia R, etc, Co. v- 
Smith. Ga. 9 SJOt 47, 128 US. 174, 
32 LEd. 377—Chicago, etc., R Co- 
V. Atty -Gen, C C.Iowa, 5 P Cas. 
No 2,666, affirmed 94 U.S. 155, 24 
LEd. 94. 

55i. Minn—Wellman v. Chicago, etc., 
R Co.. 47 NW. 489, 83 Mmn. 592. 
56. Miss—Gulf & S I. R- Co. v. 
Laurel Oil & Ferfib^or Co., 159 
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containing a provision that the legislature may 
so regulate its tolls that not more than a certain 
percentage shall be divided as profits to the stock¬ 
holders and that the surplus shall he paid over to 
the state, and accepts a new charter without any 
such provision, and up to that time there had not 
been any attempt on the part of the state to reg¬ 
ulate the tolls or to demand surplus earnings, the 
carrier is free from liability under the original 
charter, and subsequent legislation attempting to 
amend the charter or the general railroad law 
cannot affect its constitutional rights.57 

d. State Gotninissioiis 

(1) In general 

(2) Powers of commissions 

(3) Reparation 

(1) In General 

state boards or commissions have In general been 


established in the various states to regulate and control 
the carriers’ rates, their authority ranging from the pow. 
er to fix and establish the rates themselves to the power 
to supervise the rates established by the carriers and 
see that they are just and reasonable. 

The power of a state to regelate or fix rates for 
intra-state traflac through a board or commission, 
considered in § 133 of the CJ.S. title Constitution¬ 
al Law, also 12 C.J. p 852 note 89, p 853 note 93, 
has been exercised in the majority of the states by 
the establishment by the state constitution, or legis¬ 
lature, or both, of a state board or comnussion with 
power to regulate and fix intra-state rates.58 The 
method of control differs in the various states. 
In some states the rates are established by a state 
board or commission, and are inoperative other 
than by force of the order of the commission or 
board in others a state commission estabhshes 
a maximum schedule of rates after which the ear¬ 
ners are required to file their tanffs which cannot 


So. 838, 172 Miss. 630, amending 
and overruling suggestion of error 
158 So. 778, 172 Miss. 630, correct¬ 
ed 160 So. 564. 172 Miss. 630. 

10 C J. p 409 note 34. 

57- US—^Terre Haute, etc., R. Co. 
V. Indiana, 24 SCt. 767, 194 U.S. 
579, 48 UEd. 1124, reversing 65 
N.H 401. 159 Ind. 438. 

58- U.S—Ortega Co. v. Triay, Fla., 
43 set. 44. 260 U.S. 103. 67 Tu 
Ed. 153—Producers’ Transp. Co. v. 
Railroad Commission of State of 
California, 40 S.Ct. 131, 251 US. 
228, 64 LEd 239, affirming 169 F. 
59, 176 CaL 499—El Paso & S. W. 
R. Co. V. Arizona Corporation Com¬ 
mission, D.C Ariz, 51 E 2d 573. 

Ark—Clear Creek Oil & Gas Co. v. 
Ft. Smitk Spelter Co., 255 S.W. 
903, 161 Ark. 12, affirmed Ft. Smith 
Spelter Co, v. Clear Creek Oil & 
Gas Co, 45 S.Ct. 263, 267 U.S. 231, 
69 U.Ed. 588. 

Ga.—Wight V. Pelham & H. R. Co., 
89 S.E. 176. 18 GaApp. 195. 

HI.—Hes Flames Lumber & Coal Co. 
V. Chicago, B. & Q. R. Co., 249 
HLApp. 383. 

Ky.—Louisville & R. Co. v. Green¬ 

brier HistiUery Co., 187 S.W. 296, 
170 Ky. 775. 

La.—Empire Rice Milling Co. v. Rail¬ 
road Commission of Louisiana, 79 
So. 833, 143 La- 1036. 

Miss.—Brookhaven Lumber & Mfg. 
Co. V. Mississippi R. Co., 122 So. 
472, 154 Miss 303. 

Heb.—^Fred F. Shields Co v. Chicago, 
B & Q. R Co.. 276 NW. 925, 133 
Neb 722—Central Bridge & Con¬ 
struction Co V Chicago & N. W. 
Ry. Co. 262 NW. 852. 129 Neb 
726. vacating 260 NW. 172, 128 
Neb 779 

N.C.—Corporation Commission v. 


Seaboard Air-Lme System, 37 S E 
266, 127 N.C. 283 

Tex—^Texarkana & Ft. S. Ry. Co. v 
Houston Gas & Fuel Co., 51 S.W.2d 
284. 121 Tex. 594—Railroad Com¬ 
mission of Texas v. Uvalde Const 
Co, Civ.App, 49 S W.2d 1113— 
Clayton Oil & Refining Co. v. Rail¬ 
road Commission of Texas, Civ. 
App., 3 SW.2d 497—Missouri-B^an- 
sas & T. R- Co of Texas v. Rail¬ 
road Commission of Texas, Civ 
App., 3 S.W 2d 489, affirmed Pro¬ 
ducers’ Refining Co v. Missouri, K 
& T. R. Co. of Texas, Com.App., 
13 S.W2d 679, 680. 

Va—^Norfolk, etc.. Belt Line R. Co 
V. Commonwealth, 49 SE 39, 103 
Va- 289. 

IndepeiideiLt govem-m ratal bzaneb 
In at least one jurisdiction the 
state constitution has expressly es¬ 
tablished a state railway commission 
independent of the executive, legisla¬ 
tive, or judicial branch of the state 
government, and while under the 
constitution its powers may be con¬ 
trolled or limited by the legislature, 
unless there is specific legislation 
that might limit or affect its power, 
such commission has had conferred 
upon it all the control over the es¬ 
tablishment of rates for common 
carriers that the state can exercise, 
and possesses such independent leg¬ 
islative, judicial, executive, and ad¬ 
ministrative powers as are neces¬ 
sarily involved m performing its 
duty to regulate and fix rates for 
common carriers.—In re Lincoln 
Traction Co.. 171 N.W. 192, 103 Neb. 
229 

Snhsegu^Lfe to federal control 

The public service commission of 
Pennsylvania has power to regrulate 
mtra-state freight rates for carry- 
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mg coal during the two-year period 
subsequent to the termination of fed¬ 
eral control, where such regulation 
does not mterfere with, or show dis- 
criTnmation against, interstate com¬ 
merce.—^Lehigh £: N. E R. Co v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 79 Pa 
Super 540. 

Contract carriers 

(1) Provision in Motor Transpor¬ 
tation Act authorizing commissioner 
of public utilities to regnilate rates 
of contract earners by motor vehicle 
IS not invalid—Anderson v. Thomas. 
26 P.2d 60, 144 Or. 572. 

(2) Statute authorizing depart¬ 
ment of pubhc service to supervise, 
regulate, fix, alter, and amend just, 
fair, and reasonable classifications, 
rules, and regulations and mimmum 
rates and charges of every contract 
earner and special carrier in state 
IS constitutional—Prater v. Depart¬ 
ment of Pnblic Service of Washmg- 
ton, 60 P.2d 238, 187 Wash. 335. 
Spur track held subject to state zeg- 

ulatozy power 

Evidence that a railroad operated 
two mdustnal spur tracks,* each 
about five miles in length, chargmg 
rates covered by tanffs on file with 
the public service commission, etc, 
was held to sustain commission's 
finding that such spurs were part of 
the railroad, although the railroad 
did not own the right of way on 
which they were constructed and 
used a different kind of engine in 
operating on the spurs, so as to 
subject them to regrulation by the 
state regrulatory commission —^Mis¬ 
souri Southern R. Co v. Public Serv¬ 
ice Commission, 214 S.W 379, 279 
Mo. 484. 

58. Mont.—^Montana Horse Products 
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exceed the maximum rates established;®® but which, 
as appears supra § 277 a, they can make as mudi 
less as they choose, and if made less than the maxi¬ 
mum the commission cannot suspend them, unless 
specific power to do so is given it.®i In others, 
so long as the carrier establishes reasonable rates, 
they cannot be lowered by commission or court, 
hut when the carrier fails to do so the commis¬ 
sion is authorized to prescribe just and reasonable 
rates and m still others the legislature 
has not delegated to the commission the absolute 
power of filing maximum rates, but the power only 
to ascertain and determine what rates are reason¬ 
able,®® the rates themselves being fixed by the 
earners with power to review their reasonableness 
vested in a state commission,®^ a method which, 
as appears from a consideration of the rules set 
forth infra § 279, is similar to that employed by 
the federal government in the regulation of inter¬ 


state rates. 

Where a commission makes a valid order for 
the observance of freight rates made and pro¬ 
mulgated by It, It is the duty of the carrier to obey 
such order and to comply with all its requirements.®® 

(2) Powers of Commissions 

A commission of the character under consideratit>n 
has only those powers given it by constitutional or statu¬ 
tory provisions, which in general cover the fixing or 
regulating of all intra-state rates covering the transpor¬ 
tation and services connected with intra-state traffic. 

A State regulatory board or commission has 
no inherent power; all its powers are derivative 
and must be based on constitutional or statutory 
provisions.®® Its powers are not as broad as the 
legislature’s;®^ it has such power only as is con¬ 
ferred upon it either expressly or by fair implica¬ 
tion,®® which must be exercised in strict accordance 


Co. V- Great Northem Ry. Co., 7 
P.2d 919, 91 Mont. 194. 

Tex._Railroad Commission of Texas 

V Uvalde Const. Co., Civ.App., 49 
S.W.2d 1113—Texas Steel Co. v. 
Fort Worth & B. C. Ry. Co., Civ, 
App., 45 S.W.2d 794, certified ques¬ 
tions answered 40 S.W-2d 78, 120 
Tex. 597—pouston Chamber of 
Commerce v. Railroad Commission 
of Texas, CivJLpp., 19 S,W.2d 583, 
afltoned Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, 78 S.W.2d 591, 124 Tex, 
375—Clayton Oil & Refining Co. v. 
Railroad ConmniRsion of Texas, 
dvJlpp, 3 S.W.2d 497—Missouri- 
JCsmssf* & T. R. Co. of Texas v. 
Railroad Commission of Texas, 
CivJlpp., 3 S.W.2d 489, afiBbrmed 
Producers* Refining Co. v. Mis¬ 
souri, K. & T. R. Co. of Texas, 
ComApp., 13 S.W.2d 679, 680. 

Va.—Mathieson AUi^aii Works v. ISTor^ 
folk & W. Ry. Co., 137 S.E1 608, 
147 Va. 426. 

Is immiiteocial upon whose ini¬ 
tiative the rates finally adopted hy 
the Railroad Commission were pro¬ 
posed.”—^Texas Steel Co. v. Fort 
Worth & D. C. Ry. Co., Tex.CivJLpp., 
45 S.W.2d 794, 796, certified ques¬ 
tions answered 40 S.W.2d 78. 120 
Tex. 597. 

eshief fULCtiOXL of COmnnlnsiOlL 
Creation of railroad commi^ssion 
contemplates as its chief function 
fixing of rates binding on carrier and 
shipper, and revisable only m statu¬ 
tory mode—Producers’ Refining Co. 
V. Missouri. K. & T. R. Co. of Tex-. 
sa, TexComApp., 13 S.W2d 679. af¬ 
firming Missouri, K. & T. R. Co. of 
Texas v. Railroad Commission of 
Texas, Civ.App, 3 S.W-2d 489. 

^ Ill—State Public Utilities Com¬ 
mission of IlL V, Atchison, T. & 


S. P. Ry. Co., 115 NE. 904, 278 
IlL 58. 

61- IlL—State Public Utilities Com¬ 
mission of IlL V. Atchison. T. & 
S. F. Ry. Co., supra. 

62- Conn —^Turner v. Connecticut 
Co.. 101 A. 88, 91 Conn. 692. 

eSm Mo.—state ex rel. Rhodes v 
Public Service Commission of Mis¬ 
souri, 194 SW. 287, 270 Mo. 547. 
Reasonable rates as -msixi'miuii 

Public service commission has au¬ 
thority, on its own motion or on 
complaant, on a hearing to determine 
and fix just and reasonable rates, 
fares, and charges for common car¬ 
riers operating m state, and to en¬ 
force such rates as maximum to be 
charged —State ex reL and to Use of 
Alton R, Co. V, Public Service Com¬ 
mission, Mo App., 110 S W.2d 1121, 
transferred. Sup., 100 S.W.2d 474. 
Validity 

Public Service Commission Act § 
47, conferring on commission power 
and duty to ascei:jain and establish 
reasonable maximum rates for car¬ 
nage of persons and freight in intra¬ 
state traffic by railroads m state, is 
constitutionaL—State ex reL Rhodes 
V. Public Service Commission of Mis- 
sourL 194 S.W. 287, 270 Mo. 547. 

G4Li Mo.—Sonken-Galamba Corpora¬ 
tion V. Missouri Pac. R Co., 40 S. 
W.2d 524, 225 Mo App 1066. 

Or.—^Hammond Lumber Co. v. Pub¬ 
lic Service Commission, 189 P. 639, 
96 Or. 595, 9 A.L.R. 1223. 

66. Fla —Slate v. Atlantic Coast 
Line R. Co., 40 So. 875, 51 Fla 578 
—State V. Atlantic Coast Line R. 
Co., 37 So. 652, 48 Fla 114. 

66. U.S.—Southern P-ac. Co. v. Bar- 
tine, DC.Nev., 1 F.2d 323. 

IlL—State Public Utilities Commis-j 
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Sion of IlL V. Atchison. T & S. P 
Ry. Co, 115 NB. 904. 278 IlL 58 
Mich—Sparta Foundry Co v Michi¬ 
gan Public Utilities Commission, 
267 N.W. 736, 275 Mich. 562. 

Mont—^Montana Horse Products Co 
V. Great Northern Ry. Co, 7 P 2d 
919, 91 Mont. 194. 

Va—City of Portsmouth v Virginia 
Ry. & Power Co., 126 S B 362, 141 
Va. 54. 39 ALR 1510. 

67- U.S.—Southern Pac Co. v. Bar- 
tine, I) C.Nev, 1 F 2d 323. 

68. U S —Ortega Co. v. Tnay. Fla, 
43 set. 44, 260 U.S. 103, 67 L.Ed. 
153 

10 C.J. p 410 note 42. 
summation of discrf’miTta.tion 

In readjusting rates, readjustment 
of rates apart from the general 
schedule of rates may be made to 
eliminate disci imination—Atchison, 
T. & S. F. Ry Co. v. State, 267 P. 
253, 130 Okl. 263. 

Power to change existing rates 
only in the event that such rates 
are found to be unreasonable cannot 
be otherwise exercised.—Valley & 
Siletz R Co V. Thomas, 48 P.2d 
358, 151 Or. 80. 

Power to make general schedule of 
•m'-'-i-mnm rates 

(1) For the transportation of all 
commodities, on all railroads, to and 
from all points within the state, on 
a general and comprehensive com¬ 
plaint that rates are too high, or 
on like information of the commis¬ 
sion itself, IS not conferred upon the 
Kentucky railroad commission hy the 
Kentucky act of March 10, 1900, 
Acts. 1900, p 6 c 2, authorizmg It, 
on complaint that the rates of any 
railway company are extortionate, or 
on its own mformation, to fix a rea¬ 
sonable rate if, after hearing, it finds 
the rates extortionate.—Siler v. 1111- 
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with the statute conferring: the power.®^ However, 
where the power conferred upon the commission 
is in general terms to be exercised in the public 
welfare, and a wide discretion is accorded it which 
is not constrained by peremptory instructions, the 
public welfare is the test and measure of its pow¬ 
ers.^® The power of a commission to which has 
been delegated the exercise of power relating to 
rates of earners is exclusive and where the 
constitution of the state has created a state com¬ 
mission and conferred upon it power over rates of 
carriers such commission has all the power and the 
legislature has none of it.^^ Its power to estab¬ 
lish or change rates is continuous, so that a material 
change in the conditions from those existing at 
the time rates were established will be ground for 
new action in the premises by the commissions^ 
The power of a state railroad commission to fix 


rates is in subordination to constitutional or stat¬ 
utory provisions prohibiting discrimination between 
long and short haulsS^ Under a statute authonz- 
ing the commission to permit common carriers to 
establish special preferential industrial rates, the 
commission has no authority to establish special 
rates or require their continuance, but only to ap¬ 
prove special rates submitted by a carrier, who 
may withdraw them at will, but cannot put a new 
rate into effect except on the approval of the com¬ 
mission Power g:iven to a commission to make 
reasonable and just rates authorizes it to increase 
as well as to decrease rates.^® Where power is 
conferred upon it to make and promulgate rates, 
the rates must be made -general in their nature and 
applicable alike to all persons and corporations 
under like circumstances, and must not in terms be 
made applicable to only one person or corporation 


nois Cent. R. Co., Ky., 29 S.Ct. 458, 
213 US 199. 53 L-Ed. 760—Siler v. 
liouisville, etc., R. Co., Ky., 29 S Ct. 
451, 457. 213 U.S. 175, 53 LEd. 753. 

(2) “The difference between the 
■fi'jcmg of one rate, or a few upon spe¬ 
cific complaint or information, and 
the adoption of a general scheme of 
rates applicable in all cases to all 
the roads, is vast and important. In 
the one case it can be fairly accom¬ 
plished. while in the other the chanc¬ 
es of injustice and great Inequalities 
are infinite and almost certain to 
concur. We do not say that under 
this statute, as we construe It, there 
must be a separate proceeding or 
complaint for each separate rate. A 
complaint, or a proceeding on in¬ 
formation by the commission itself, 
in regard to any road, may include 
more than the rate on one com¬ 
modity or more than one rate, but 
there must be some specific com¬ 
plaint or information in regard to 
each rate to be investigated, and 
there can be under this statute, no 
such wholesale complaint, which by 
its looseness and its generalities can 
be made applicable to every rate in 
operation on a railroad, or upon sev¬ 
eral or all of the railroads of the 
State. If the legislature mtended to 
give such an umversal and all-pre- 
vailmg power it is not too much to 
say that the langruage used m giv¬ 
ing it should be so plam as not to 
permit of doubt as to the legislative 
mtenl.**—Siler v. Louisville, etc., R. 
Co., supra. 

Expressman in city 

Public Utilities Act, giving utili¬ 
ties commission power to regulate 
rates is held to apply only to com¬ 
panies organized for the purpose of 
carrying on a large and extensive 
business as a common carrier, and 
not to apply to one engaged m mov-j 


ing and express business m city, so 
that city ordinance regrulatmg rates 
of same is valid—City of Chicago v. 
Mayer, 124 N-E. 842, 290 IlL 142. 

G9. U S.—Central of Georgia R. Co 
V. Georgia R. ComTYin., D.C Ga., 215 
F. 421. 

10 C.J. p 410 note 43. 

70. U.S—Ortega Co. v. Triay, Fla, 
43 S.Ct. 44, 260 US. 103, 67 LEd 
153. 

71- Mo.—City of Cape Girardeau v. 
St. Louis-San Francisco Ry. Co., 
267 S.W- 601, 305 Mo. 590, 36 A.L. 
R. 1488. 

72- N.M—San Juan Coal & Coke 
Co. V. Santa Fe, S. J & N. Ry. Co, 
2 P,2d 305, 35 N.M. 512. 

73L Ark—Clear Creek Oil & Gas Co. 
V. Ft. Smith Spelter Co, 255 S W 
903, 161 Ark. 12, affirmed Ft. Smith 
Spelter Co. v. dear Creek Oil & 
Gas Co.. 45 SCt. 263, 267 US. 
231. 69 L Ed. 588 

Ind.—G. Ittenbach Co. v. Cleveland. 
C.. C. & St L. Ry. Co., 181 N.E 
382, 97 ludApp. 332. 

Contmuous juzisdictioiL 

(1) Public utilities commission has 
continuing jurisdiction over railroad 
rates, fares, and charges —^Pitts¬ 
burgh & li. E R. Co. V. Public Utili¬ 
ties Commission of Ohio, 191 N.E. 
467, 128 Ohio St 388. 

(2) Under L. O L § 6906, the mat¬ 
ter of a railroad’s rates is continual¬ 
ly under the scrutiny of the public 
service commission m the exercise 
of a fiexihle, administrative author¬ 
ity, and can be reopened at any time, 
either on its own motion or the peti¬ 
tion of mterested parties.—^Hammond 
Lumber Co. v. Public Service Com¬ 
mission, 189 P. 639, 96 Or. 595, 9 A 
L,R. 1223 

Power to set aside ord» 

Order of railroad commission un¬ 
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der Acts 1905 c 53, fixing rates did 
not exhaust commission’s power and 
although affirmed on appeal could 
still be set aside.—Vandalia R. Co. 
V. Scbnull. 122 N EL 225. 188 Ind 87. 
reversed on other grounds 41 S.Ct. 
324, 255 U.S. 113, 65 LEd. 539, con¬ 
formed to 130 NB. 865, 190 Ind. 
698. 

74- U S —California ^.djustment Co. 
V. Southe’Ti Pali. Co, DC.Cal. 226 
F. 349, affirmed Southern Pac. Co. 
V. California Adjustment Co, 237 
F 954, 150 C.C A. 604, certiorari 
dismissed 39 S.Ct. 182, 248 U S. 
595. 63 L.Ed. 438. 

Exoneration, from long and sQiort 
haul provision 

The railroad commissioners may 
consider the application of a railroad 
company, and determine that for the 
present and future it shall be re¬ 
lieved of the operation of § 218 of 
the Kentucky constitution and § 820 
of Ky Statutes, relating to charges 
for long and short hauls, in the 
transportation of a particular com¬ 
modity between certam points—Illi¬ 
nois Cent. R Co. v. Commonwealth. 
63 S.W. 448, 23 Ky.L 544. 

75- Ala.—State v. Louisville & B. R. 
Co, 72 So 494, 197 Ala. 203. 

Formal, affirmative approval required 
Under Acts 1907. Sp Sess.. p 40 5 
14%, giving the railroad commission 
authority to permit preferential m^ 
dustrial rates, m the case of a non¬ 
emergency special industrial rate^ 
there must be an affirmative ap¬ 
proval of record by the railroad com¬ 
mission, as a condition precedent to 
the establishment of the rate.—State 
V- Louisville & R. Co, 72 So. 494, 
197 Ala. 203 

76- U.S.—Ortega Co v. Tnay. Fla.. 
43 S.Ct. 44, 260 US. 103. 67 L.Bd. 
153 

10 C.J. p 410 note 42. 
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to the exclusion of other persons or corporations 
tinder like drcumstances.’^ 

The authority of a particular board or commis¬ 
sion has been held to extend to rates for specific 
commodities and services including joint rates 79 
and the rates for various services, such as switch¬ 
ing,*# spotting cars for weighing,*! dipping cattle 
pnr’suant to quarantine laws,** and stoppage m 
transit for milling or other change.** In fixing 
freight rates a state regulatory commission has pow¬ 
er to regulate the amount of merchandise which 
shall constitute a transportation carload.*^ 


In the establishment of a rate to supersede the 
one formerly irf force, the commission is entitled to 
change the basis of the measurement of the rate.** 

(3) Reparation 

In some states the commission has power to award 
reparations for past shipments on the basis that the rates 
were unreasonable and excessive, and in others it does 
not have such power. 

In the absence of constitutional or statutory au¬ 
thorization, a state regulatory commission has no 
power to make a reparation order directing a re- 


77 . Fla.—Slate v Atlantic Coast 

Line R. Co. 40 So. 875. 51 Fla. 578 

78. Bates co'm-mi«:sioxL authorized to 
regulate 

(1) The rates of a petroleum pipe 
line, which is a public utility, are 
subject to public regulation by a 
state through its railroad Commis¬ 
sion-Producers’ Transp Co. v Rail¬ 
road Commission of State of Califor¬ 
nia. 40 S.Ct 131, 251 tPS 228. 64 L. 
Ed. 239. affirming 169 P. 59. 176 Cal. 
499. 

(2) Corporation commission has 
power to adopt and promulgate or¬ 
ders prescribing freight rates for 
carrying various kinds, classes, and 
grades of cattle, and to provide dif¬ 
ferent rates based on shipper’s valu¬ 
ation if such order is just and rea¬ 
sonable.—Shaft V. Kramer. 235 P- 
517. 109 Okl. 109 

(3) Under Const, art 9 §§ 6 . 18, 
22 . the corporation commission was 
empowered to fix the rates to be 
charged by railroads for movement 
of cars, equipment, and employees of 
circuses from one point to another 
within the state and to promulgate 
rules regulating such services in or¬ 
der to prevent extortion and unfair 
discrimination.—^Atchison, T & S. F. 
Ry. Co. v. State, 206 P. 252, 86 OkL 
65. 

(4) Corporation commission’s or¬ 
der promulgating rate of shipment of 
slack and mine run coal was held to 
be within constitutional duty—At¬ 
chison. T. & S. P. Ry. Co. V. Slate, 
267 P 253. 130 OkL 263. 

Charges for dipping cattle 

The dipping of cattle in vats by a 
railroad company transporting thATn 
from points below the quarantine 
line to points above it, under quaran¬ 
tine regulations prescribed by law, 
IS so involved in the carnage of such 
cattle as to constitute a part of the 
earner’s public service, and the cor¬ 
poration commission has power to 
fix a reasonable charge to be paid by 
shippers to the carrier for the dip¬ 
ping of cattle brought above the 
quarantine Ime before delivery.— 
Midland Valley R Co. v. State, 110 
P. 803. 35 OkL 67*. 


79- Ky—Southern Ry. Co. v. Louis¬ 
ville Cooperage Co., 266 S.W. 382, 
205 Ky. 721. 

10 C J p 410 note 42 [d3. 

Water and rail rates 

Under Ky St. §§ 816, 821. 822. 825 
82S, 829. Acts 1916 c 18 § 14. rail¬ 
road commission had jurisdiction to 
regulate joint rate of a railroad com¬ 
pany and steamboat company. Acts 
1920 c 26, and Acts 1922 c 102, au¬ 
thorizing the commission to regulate 
joint rates of two or more common 
carriers by rail or by rail and by 
water mei ely being declaratory of 
existing law —Southern Ry Co. v 
Louisville Cooperage Co., 266 SW. 
382. 205 Ky 721. 

80- Okl —St. Louis-San Francisco 
Ry. Co V Standard Paving Co, 
224 P 296, 98 Okl. 71—St Louis- 
San Francisco Ry. Co v. State, 198 
P. 73, 81 Okl 298, 

Abolition of switching charge 

Order of state railroad and ware¬ 
house commission requiring a rail¬ 
road which had taken over a switch¬ 
ing company to continue operation of 
company’s lines without switching 
charge for services rendered was 
within its jurisdiction —^Minneapolis 
Civic & Commerce Ass’n v. Great 
Northern Ry Co.. 162 N.W. 689. 137 
Mmn. 10, rehearing denied 163 NW 
294, 137 Minn. 10, error dismissed 
Great Northern R. Co v. Minneapolis 
Civic & Commerce Ass’n, 39 S.Ct. 385, 
249 US. 622, 63 LFd. 806. 

Between, elc-^t^lc and. railroads 

Public utilities commission may be 
empowered to determine controversy 
between electric railway and steam 
railroads involving switching rates 
on intra-state shipments of commodi¬ 
ties between such railroads whose 
tracks were physically connected, di¬ 
rectly or indirectly, within particu¬ 
lar switching district.—^Baltimore & 
O. R. Co. v. Public Utilities Commis¬ 
sion of Ohio, 198 N.F. 869, 130 Ohio 
St. 258. 

Pstannlnr.-»o» ot what is switching 
service 

The state oorxxiration commission 
has jurisdiction and authority to de¬ 
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termine what is a switching service, 
in connection with intra-state rail¬ 
road transportation —St. Louis-San 
Francisco Ry. Co. v. Standard Pav¬ 
ing Co., 224 P. 296. 98 Okl. 71. 

81- Va—Norfolk, etc.. Bolt Line R- 
Co v. Commonwealth, 49 S F. 39, 
103 Va 289. 

82- Okl—^Midland Valley R Co. v- 
State, 130 P. 803, 35 Okl. 672 

83. Fla—State v Atlantic Coast 
Line R. Co., 52 So 4. 59 Fla 612. 

La—^Empire Rice Milling Co. v. Rail¬ 
road Commission of Louisiana, 79 
So. 833, 143 La 1036. 

S D —Chicago, M & St. P. Ry. Co. v. 
Board of Railroad Com’rs, 199 N. 
W. 453, 47 S.D. 395, error dis¬ 
missed 46 set. 485, 271 U.S. 645, 
70 LEd 1129. 

84. N.C —Corporation Commission 
V. Seaboard Air-Line System, 37 
S E 266, 127 N.C. 283- 

85w Or—Valley & Siletz R. Co v. 
Thomas, 48 P 2d 358. 151 Or. SO. 

Change of basis h^d jnslrfied 

Order of public utilities commis¬ 
sioner changing freight rate on logs 
from scale measurement to carload 
lot basis IS not subject to attack on 
ground that new basis would lend to 
overloading and greatly increase 
damage to roadbed and equipment, 
loss of logs in transportation, ex¬ 
pense for salvaging and reloading, 
and claims for damages in view of 
commissionei’s authority to limit 
load in event abuses developed and 
duty to enforce regulations to carry 
out intent of order, which court was 
required to assume was made with 
reference to aveiage carload as es¬ 
tablished by evidence—Valley & Si- 
lelz R Co. V. Thomas, 48 P.2d 358, 
151 Or 80. 

Ch'-nge of method for computing 
charge 

Public works department’s action 
in changing rate based on scaled 
measurement of logs to weight based 
on carloads was held arbitral y — 
Northern Pac. Ry. Co. v. Baker, I>. 
C.Wash., 3 F.Supp. 1. 
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fund by a carrier to a shipper or a consignee of an 
overcharge for freight.^® 

In a number of states the commission cannot 
award reparation on the basis that the rates charg¬ 
ed were unreasonable and excessive;®^ ordinarily, 
this IS true where the charges, when made, were m 
accordance with rates fixed or approved by the com¬ 
mission.®® In such cases, the commission’s deter¬ 
mination that an existing tariff is unreasonable af¬ 
fects only future rates and operates prospectively 
only and not retroactively,®® and reparation cannot 
be awarded for a period prior to the time the car¬ 
rier received notice that a rate formerly approved 
by the commission was now deemed excessive.®® 
However, in some of these states the commission is 
entitled to order reparation where the rate was not 
fixed by the commission but was made by the car¬ 


rier in the exercise of its own discretion,®^ or where 
no rate was prescribed by the commission at the 
time the charge was made and thereafter the com¬ 
mission established a rate lower than that charged 
by the carrier,®® or where the carrier makes a 
charge for a service in excess of the rate fixed,®® 
the rule being that a provision authorizing the com¬ 
mission to order reparation when a rate or charge 
collected is excessive, permits the commission to or¬ 
der a reparation only where the earner has collect¬ 
ed rates or charges m excess of those fixed and 
prescribed by the commission.®^ Also, in at least 
one state, the state commission may award a cer¬ 
tificate of reparation in cases where the rates ex¬ 
acted were filed with the commission and perfunc¬ 
torily approved by it without a hearing and deter¬ 
mination of their reasonableness, and where they 


8Gu NM—Santa Fe Gold, etc. Min. 
Co V. Atcliison. etc, R. Co., 155 
P. 1093. 21 N.M. 496. 

NT.T.—^Murphy v New Torfc Cent, 
etc.. R. Co. 156 NY.S. 49, 170 App 
Div. 788 

10 CJ. p 440 note 47. 

87- Mo.—State ex reL and to Use ot 
Missouri Pac. R. Co. v. Public 
Service Commission. 259 S.W. 445, 
303 Mo. 212. 

N.M—Santa F€ Gold & Copper Mm- 
mg Co. V. Atchison, T & S P. Ry. 
Co, 155 P 1093, 21 N.M. 496 
N.Y —^Murphy v. New York Central 
R Co., 122 NE 700, 225 N.Y. 548, 
affirming 156 N.Y.S. 49, 170 App. 
Div. 788. 

storage charges 

Under Public Service Commission 
Law §§ 26, 40, 48, 49. commission has 
no power to allow recovery for 
“track storage” charges, and order 
permitting same is not prima facie 
proof m state courts of facts there¬ 
in determmed-—Murphy v. New York 
Cent. R- Co. 122 N.E. 700, 225 N.Y. 
548, affirming 156 N.Y.S. 49, 170 App. 
Div. 788. 

SSL U S.—El Paso & S. W. R. Co. v. 
Arizona Corporation Commission, 
D.C Ariz, 51 F 2d 573. 

Ala—Western Ry. of Alabama v. 
Montgomery County, 153 So. 622, 
228 Ala. 426. 

MISS'—E. Ij. Young Heading Co. v. 

Payne. 89 So, 782, 127 Miss 48. 
Mont.—Sunburst Oil & Refining Co. 
V. Great Northern Ry. Co, 7 P 2d 
927, 91 Mont. 216, certiorari grant¬ 
ed Great Northern Ry Co. v. Sun¬ 
burst Oil & Refining Co, 53 S.Ct. 
7, 287 U.S. 580, 77 L.Ed. 508. af¬ 
firmed 53 S.Ct 145. 287 U S. 358. 77 
LEd. 360. 85 A HR. 254—Mon¬ 

tana Horse Products Co, v Great 
Northern Ry Co, 7 P 2d 919, 91 
Mont 194 

OkL—St. Louis^San Francisco Ry. 


Co V. State, 8 P.2d 744. 155 Okl 
236. 

Pa.—Pennsylvania R. Co. v. Public 
Service Commission, 190 A. 367, 
125 Pa-Super. 558. 

Tex.—^Producers* Refining Co v. Mis¬ 
souri, K. & T. Ry. Co of Texas, 
Com App., 13 S W 2d 680, affirming 
Missouri, K. & T. R Co of Texas 
V. Railroad Commission of Texas, 
Civ.App, 3 S.W 2d 489, affirmed 
Producers' Refinmg Co v Mis¬ 
souri, & T. Ry. Co. of Texas, 
Com.App., 13 S W 2d 679—Clayton 
Oil & Refining Co. v. Railroad 
Commission of Texas, Civ.App., 3 
S.W.2d 497. 

Va—Mathieson Alkali Works v. Nor¬ 
folk & W. Ry. Co, 137 S.E. 608, 147 
Va. 426. 

Wash —State ex reL Standard Oil Co 
of California v. Department of 
Public Works, 53 P.2d 318, 185 
Wash. 235—Northern Pac. Ry. Co. 
V. Department of Public Works, 
240 P. 362, 136 Wash. 389. 

Prior practice of carrier i-mTnaterial 
In proceeding under Remington 
Comp.St. § 10433, to recover alleged 
excess charge in shipment of wood, 
it was held that, where order of de¬ 
partment of public works had fixed 
the rate for the shipment of such 
award, the alleged prior practice or 
custom relative thereto was imnna- 
tenal—^Northern Pac. Ry Co. v. De¬ 
partment of Public Works, 240 P 
362, 136 Wash. 389 

Statutory requixemeut that rates he 
xeasonahle I’m-m^texial 
In a proceeding to recover over¬ 
charges on shipments of wood, com¬ 
plainant’s contention that, in view 
of Remington Comp.St. §§ 10345, 

10434, a rate m order to be lawful 
must not only he the rate found in 
tariff of earner on file, but must also I 
be fair, reasonable, and sufficient, 
was without merit, m view of indica¬ 
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tion in § 10434 that refunds were 
to be restricted to overcharges on 
tariff rates lawfully fixed—Northern 
Pac. Ry. Co v. Department of Pubhc 
Works, 240 P. 362, 136 Wash. 389. 

89- Mont.—Sunburst Oil & Refinmg 
Co. V. Great Northern Ry. Co, 7 
P.2d 927. 91 Mont. 216. certiorari 
grranted Great Northern Ry Co. v 
Sunburst Oil & Refinmg Co., 53 S. 
Ct 7, 287 US 580, 77 HEd. 508, 
affirmed 53 SCt. 145, 287 U.S 358, 
77 HEd. 360. 85 A-HR 254—Mon¬ 
tana Horse Products Co v. Great 
Northern Ry. Co., 7 P 2d 919, 91 
Mont. 194. 

90- Pa.—^Pennsylvania R Co v 
Public Service Commission, 190 A 
367, 125 Pa Super 558. 

91- Ala—Western Ry. of Alabama 
V. Montgomery Coimty, 153 So. 622, 
228 Ala. 426. 

92. Okl —Atchison, T. & S. F Ry. 
Co V State, 206 P 236. 85 Okl. 223 

Wash.—Northern Pac. Ry. Co. v. De¬ 
partment of Public Works, 240 P 
362. 136 Wash. 389. 

93. Okl—Atchison. T & S. F. Ry. 
Co V State. 206 P 236. 85 Okl 223. 

Wash—Northern Pac. Ry. Co v. De¬ 
partment of Public Works, 240 P. 
362, 136 Wash. 389. 

94. U S —El Paso & S. W. R. Co. v. 
Arizona Corporation Comnnission, 
D.C.Anz., 51 F.2d 573. 577. 

“We are convinced that when the 
Arizona Corporation CoTnnmssion has 
approved and authorized a rate to 
be collected, and the carrier has col¬ 
lected that rate and nothing in ex¬ 
cess thereof while the rate was m 
force, the Commission has no author¬ 
ity to order a reparation, even 
though It should thereafter find, as 
it did m this case, that the rate 
so prescribed was excessive."—El 
Paso & S. W. R. Co V Arizona Cor¬ 
poration ConiTimssion, supra. 
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are subsequently found to be unjust, unreasonable, 
or otherwise unfair and discriminatory against the 
shipper; but where the carriers have exacted rates 
pursuant to a hearing and deliberative order of the 
commission, reparation cannot be awarded.95 

In other states, the regulatory commission has 
power to establish retroactive rates and to award 
reparation for shipments made prior thereto.96 In 
some of these states, the jurisdiction of the com¬ 
mission does not extend to cases in which the ship¬ 
per seeks an award for charges in excess of the 
established rate, 'where the reasonableness of the 
established rate is not in issue but in others the 
regulatory commission has authority, after a prop¬ 
er investigation, to order a refund of such over¬ 
charges.®* It has been held, however, that the 


commission has no jurisdiction to order a refund 
of charges collected in violation of a statute pro¬ 
hibiting a carrier to charge more for a short than 
a long haul, since the overcharge, if made, was un¬ 
warranted as a matter of law and constitutes a legal 
question with which the commission can have noth¬ 
ing to do;®® but It is held in another jurisdiction 
that a greater charge for a short than for a longer 
haul is an overcharge, or a charge of more than is 
permitted by law, concerning which the regulatory 
commission is entitled to hear complaints, even 
though such charge is in accordance with the pub¬ 
lished tariff schedules ^ Statutes authorizing a reg¬ 
ulatory commission to award reparation or order a 
refund of overcharges are not in violation of the 
state or federal constitutions.^ 


95 . Kan.—State v. Public Service 
Commission of Kan^sas, 11 P.2d 999. 
135 Kan. 491 

Statute author sring" reparation not 
retroactive 

Provision for filing complaint for 
reparation certificate witliin three 
years after payment of unreasonable 
rate is valid as to shipper’s contracts 
m future, but void in retroactive as¬ 
pect—State V. Public Service Com¬ 
mission of Kansas, ll P,2d 999, 135 
Kan. 491. 

Prior law 

(1) Early statute authorizing com¬ 
mission charged with regulating rail¬ 
road rates to find rate previously 
charged excessive, and by what 
amount, was repealed by omission 
from subseauent revision —Great 
Western Portland Cement Co. v Pub¬ 
lic Service Commission of Kansas, 
247 P 881, 121 Kan. 531. 

(2) However, a later statute, Sess. 
Iil929 c 223, provided for the issu- 
mg of reparation certificates to ship¬ 
pers for the exaction of unjust, un¬ 
reasonable, discriminatory, or unduly 
preferential rates and charges by 
railroads and other common carriers 
—State V. Public Service Commission 
of Kansas, 11 p 2d 999, 135 Kan. 491. 

^ XJ S.—Illinois Cent. R Co. v. 

Vest. DCKy.. 39 P.2d 658 
CaJ.—Southern Pac Co. v. Railroad 
Commission of State of Califor¬ 
nia, 231 P. 28, 194 Cal. 734 
HL—Tenmnal R. Ass’n of St. IjOuis 
V Public Utilities Commission, 136 
NE. 797, 304 111 312. 

IJid.—American Foundry Co v. Chi¬ 
cago, I & L. Ry. Co, 178 JSTB. 295. 
100 IndApp. 111. 

Ky—Southern Ry. Co. of Kentucky 
V. Frankfort Distillery, 26 SW2d 
1025, 233 Ky 771, certiorari denied 
51 set. 75. 282 U.S 868. 75 DEd 
767—Louisville & N R Co. v. 
Greenbrier Distillery Co., 187 S W. 
296. 170 Ky. 775. 

Keb.—Central Bridge & Construction 


Co. V. Chicago & K- W. Ry. Co., 262 
KT.W. 852, 129 KTeb. 726, vacating 
260 NW. 172. 128 Neb 779. 

Or —Oregon-Washington R & Nav 
Co V. McColloch, 55 P 2d 1133, 153 
Or. 32. 

Wis.—Marinette, T. & W. R. Co. v. 
Railroad Commission of Wisconsin. 
218 N.W. 724, 195 Wis. 462. 

10 C.J. p 440 note 43. 

Power not prohibited, by federal stat¬ 
ute 

Transportation act does not de¬ 
prive stale railroad commission of 
power to award reparation to ship¬ 
pers for excessive rates, for past 
years 

U S —Illinois Cent R. Co. v. Vest, 
D.CKy., 39 F2d 658. 

Cal—Southern Pac. Co. v. Railroad 
Commission of Slate of California, 
231 P. 28, 194 Cal. 734. 

Constitution construed to penult re¬ 
fund 

Const, art 9 § 23, is not an inhibi¬ 
tion denying authority to pass L 
1913 c 10 § 1, authorizing the corpo¬ 
ration commission to find the amount 
of illegal unwarranted and discrimin¬ 
atory charges made by transporta¬ 
tion and transmission companies for 
holding commodities and ordering a 
refund, since Const, art 9 § 35, gives 
the legislature power after the sec¬ 
ond Monday in January, 1909, to al¬ 
ter, amend, revise, or repeal 5§ 18 
to 34, inclusive, of such article — 
Atchison, T. & S. F. Ry. Co. v. State, 
206 P. 236, 85 Okl 223. 

T-imitatioiis on. right to award repa¬ 
rations 

The only demand for reparation 
which the commission may entertain 
is a demand for damages resulting 
from violation of the commission’s 
orders, so that where public service 
commission had never made any 
rules or regulations relating to 
switching of cars at station involved, 
or determined what shipper should 
be paid by carrier for performmg i 
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switching services at such station, 
commission was without jurisdiction 
to entertain shipper’s demand for 
reimbursement for switching serv¬ 
ices performed at such station.— 
Parker Gravel Co v Louisiana Pub¬ 
lic Service Commission, 162 So. 64, 
182 La. 524. 

Snruig pendency of proceedings 
Railroad commission on establish¬ 
ing lower rate could authorize repa¬ 
rations of charges collected during 
pendency of proceeding as well as 
charges made prior thereto —^Mari¬ 
nette, T & W. R. Co. V. Railroad 
Commission of Wisconsin, 218 N.W. 
724. 195 Wis 462. 

97- Or —Oregon-Washington R. & 
Nav Co V. McColloch, 55 P 2d 
1133, 153 Or, 32 

Ad-mi-n^sstrative function or discretion 
must be involved 

Statute, authorizing public utilities 
commissioner to order reparations by 
carriers to shippers charged unrea¬ 
sonable rates and determine amount 
thereof, is limited to instances in 
which administrative function or dis¬ 
cretion IS involved and does not in¬ 
clude cases of which court has juris¬ 
diction without prior finding or order 
by commissioner as to reasonable¬ 
ness of rate—Oregon-Washington R 
& Nav Co. V. McColloch, 55 P.2d 
1133, 153 Or. 32. 

9a Okl—St Louis & S F. Ry. Co 
V State. 244 P. 440, 116 Okl 95. 
certiorari granted 46 S Ct. 630. 271 
US 656, 70 L.Ed. 1135, and cer¬ 
tiorari dismissed 47 S.Ct 448, 273 
US 747, 779, 71 L Ed. SSS. 

99- Cal.—Sunset Pacific Oil Co. v. 
Los Angeles & S. L R. Co, 290 P. 
434. 110 Cal.App. 773. 

1- Ohio—Cleveland, C-, C. & St. L 
Ry. Co v. Mills Bros, 128 N.B. 
81, 101 Ohio St. 173 
2. Ky—Louisville & N. R Co. v. 
Greenbrier Distillery Co, 187 S.W. 
296, 170 Ky. 775. 
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Where in an action by a carrier to set aside an 
order of a regnlatory commission reducing rates, 
the order is suspended during the pendency of the 
action, on the carrier giving bond, and the earner 
collects the rate in effect pnor to the order, if the 
order of the commission is affirmed the remedy of a 
shipper to recover the amount he was overcharged 
is by an action on the bond in a court of competent 
jurisdiction, and not by proceedings before the reg¬ 
ulatory commission-^ 

§ 279. Power of Federal Government to Fix 
or Regulate Rates 

The federal government has the power to fix or reg¬ 
ulate interstate rates, and to fix and regulate intra-state 
rates in so far as necessary to prevent their interference 
with interstate rates, which power has been vested in the 
interstate commerce commission to the extent that the 
commission has power to require that the rates initiated 
by the carriers are reasonable. 

The federal government under the constitution 
has inherent power to regulate interstate rates,^ 
and rates on traffic in and among the territories of 
the United States.® Even contracts between private 
parties and common carriers fixing compensation to 
be paid for transportation, although made under 
federal authority, are made subject to the right of 
the federal government to modify or annul them 
under the sovereign power to regulate rates.® Al¬ 
though the supervision of interstate rates is fully 
conferred upon the interstate commerce conimission 
by various congressional acts, yet power is not con¬ 


ferred upon it to prescribe and establish railroad 
tariffs of rates to govern in the future; power to 
initiate interstate rates, as appears supra § 277 a, 
is left to the carrier, subject to the power of the 
interstate commerce commission to suspend, or aft¬ 
er hearing, to set them aside, when shown to be un¬ 
reasonable, and tariffs are framed by the railroads 
and filed with the interstate commerce commission, 
and become effective unless suspended or set aside 
by the commission,^ However, as appears in the 
C.J.S. title Commerce § 143, also 12 C.J. p 125 note 
61-p 126 note 81, the interstate commerce commis¬ 
sion, although not entitled to fix interstate rates in 
the first instance, does have the power to determine 
the reasonableness of interstate rates initiated by 
the carriers, and, if it finds them unreasonable, to 
prescribe what rates or the maximum or TniTn'm iiTp 
rates to be charged. The Transportation Act of 
1920 does not give to the interstate commerce com¬ 
mission the power to regulate mtra-state rates gen¬ 
erally, but only in so far as may be necessary, 
under the paramount power of congress efficiently 
to regulate interstate commerce,® and, as appears 
infra § 376, to remove an existing discrimination 
against interstate commerce. 

§ 280. Power of Courts to Fix Rates 

Courts have no power to fix or establish rates for 
common carriers. 

The courts have no authority to fix or establish 
ratesnor, in some jurisdictions, may they be re- 


OWo.—Cleveland, G., C. & St. Ti. Ry. 
Co. V. Mills Bros., 128 N.E. 81, 101 
Ohio St. 173. 

10 C.J. p 440 note 44. 

3. Ohio.—^Taylor-Williams Coal Co. 
V. Public Utilities Commission of 
Ohio, 119 N.E, 459, 97 Ohio St, 224. 

4. US.—Shepard v. Northern Pac. 
R Co, C C.Minn., 184 F. 765, modi¬ 
fied on other grounds 33 S.Ct. 729, 
230 U.S. 352, 57 B Ed. 1511. 

5. Zntextexxitoxial rates 
Provisions of Choctaw, Oklahoma 

& Gulf Railway Company Right of 
Way Act, Act Congr. Feb. 18, 1888, 
prohibiting company from chargmg 
inhabitants of Indian Territo'^ a 
freight rate higher than that author¬ 
ized by laws of Arkansas and Texas 
for similar transportation, were ab¬ 
rogated by Organic Act May 2, 1890, 
organizing the territory of Oklahoma 
from the Indian Territory, in so far 
as shipments from Indian Territory 
to Oklahoma Territory were concern¬ 
ed.—Chicago, R. L & P Ry Co. v 
Gist, 190 P. 878, 79 Okl. 8 

6u US —^Northern Pac. Ry. Co v 
St Paul & Tacoma Lumber Co., C 
C A Wash,, 4 F 2d 359, reversing, U. 


C., St, Paul & Tacoma Lumber Co. 
V. Northern Pac. Ry. Co., 296 F. 
749. 

Iowa.—^Hawkeye Portland Cement Co 
V. Chicago, R. L & P. Ry. Co,, 201 
N.W. 16. 198 Iowa 1250. 

10 G.J. p 411 note 49. 

Bate entering into considexatLon for 
sale 

A contract by a railroad company 
to transport logs for a lumber com¬ 
pany at an agreed rate, although 
made in connection with a sale to 
the lumber company of the land trom 
which the logs were to he cut, and 
for the purpose of securing increased 
lumber traffic, is subject to the regu¬ 
latory power of the national govern¬ 
ment over rates.—Northern Pac. Ry. 
Co. V- St. Paul & Tacoma Lumber 
Co, CCA Wash, 4 F 2d 359, revers¬ 
ing, B.C, St. Paul & Tacoma Lumber 
Co. V. Northern Pac. Ry. Co., 296 F 
749. 

7. Fla —Louisville & N R Co. v 
Speed-Parker, Inc, 137 So. 724, 103 
Fla 439. 

8l Va—Atlantic Coast Line R. Co. v 
Commonwealth, 133 S.E. 883, 145 
Va. 62. 


9. Ark—Clear Creek Oil & Gas Co 
V. Ft Smith Spelter Co., 255 SW 
903, 161 Ark. 12, affirmed Ft Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co. 45 S Ct. 263, 267 U S. 231, 
69 LEd 588. 

Fla.—Reinschmidt v. Louisville & N 
R. Co, 160 So. 69. 118 Fla 237. 

Ill —Alton & S R Co. V Illinois 
Commerce Commission, 147 N.EL 
417. 316 IlL 625. 

Tex.—^Missouri, K & T. Ry. Co of 
Texas v. Empire Express Co, Com 
App, 221 S.W. 590, reversing. Civ 
App, 173 SW. 22^^Railroad Com¬ 
mission of Texas v. Uvalde Const 
Co., Civ.App., 49 S.W2d 1113 
Wash.—^Northern Pac. Ry. Co. v De¬ 
partment of Public Works, 217 P. 
507, 125 Wash 584, motion denied 
45 S Ct. 196, and reversed on other 
grounds 45 S.Ct. 412, 268 U.S. 39, 
69 L.Bd 837. 

10 C J. p 438 note 13. 

Effect of varying terms of contract 
To enforce a rate claimed to be es¬ 
tablished by a contract between ex¬ 
press company and railroad company, 
the decree must follow the contract 
in its entirety, and any substantial 
variation therefrom, and substitution 
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quired to do so Courts may inquire into the rea¬ 
sonableness of rates, and if found unreasonable re¬ 
strain their enforcement.!! They may not, how¬ 
ever, as an original question exert authority over 
rates,12 but the tariff must first be fixed so that iJie 
courts may be able to judge therefrom whether or 
not It is reasonable and proper or excessive ;!3 
nor, on deciding that rates fixed by statute or a 
railroad commission are unreasonable and confisca¬ 
tory, can the courts revise such rates and prescribe 
other rates.!^ So far as interstate carriers are con¬ 
cealed, an order by a court fixing the maximum 
rate and enjoining the carrier from demanding 
more than the rates so cstablish-ed would in effect 
deprive the earner of the right to fix its rate in the 
first instance and to change the same, which power 
IS conceded to the carrier by the Interstate Com¬ 
merce Act.!® 

Operation at a loss. Whether a carrier shall run 
some parts of its line at a loss, perhaps with a view 


to future development or future gain, perhaps with 
a view to greater public sen’^ice, the loss to be made 
up from the profits on the operation of other parts 
of Its line, IS a business question to be determined 
by the carrier subject to the control of the regula¬ 
tory commission.!® 

§ 281. Reciprocal Rights of Public and Car¬ 
rier in Respect of Service and Rate 
of Compensation 

The rights of carriers and the public with respect to 
rates are reciprocal, the carrier being entitled to a fair 
return on the value of its property devoted to the public 
use and the shipper to a rate not in excess of the value 
of the services rendered. 

The rights of carriers and the public with respect 
to rates are reciprocal.!^ A carrier is entitled to 
just compensation.!* It is entitled to ask a fair 
return on the value of that which it employs for the 
public convenience.!® A rate must yield the earner 
a reasonable return on the class of traflSc to which 


therefor, of the court’s judgment, 
would be the fixing of the rate by the 
court in usurpation of a legislative 
function—^Missouri, K. & T Ry. Co 
of Texas v. Empire Express Co., Tex 
Com.App, 221 S W. 590, reversing, 
CivApp, 173 S.W. 222. 

la. to compel carrier to 

famish facilities 

In mandamus to compel railroad 
to furnish express company facilities 
under Rev St 1911 arts 6616, 6617, 
court was not empowered to deler- 
mme what constituted a reasonable 
rate for such facilities—^Missouri, K. 
& T. Ry Co of Texas v. Empire Ex¬ 
press Co., Tex Com App , 221 S 'W 

590, reversing, Civ.App, 173 S.W. 222 

Ifi. Conn —^Turner v. Connecticut 
Co.. 101 A. 88, 91 Conn 692. 

11- Tex—^Missouri, K. & T. Ry. Co 
of Texas v. Empire Express Co., 
Com App, 221 S W. 590, reversing, 
Civ.App, 173 S.W. 222. 

Injunction against enforcement see 
infra § 306 

Proceedings by earner for relief 
against unreasonable rates see in¬ 
fra §§ 305-308. 

!h.—Des Plaines Lumber & Coal 
Co V. Chicago, B. & Q R Co, 249 
niApp 383 

Ohio—New York. C. & St. L R Co 
V. Miller City Tile Co, 19 Ohio N 
P..NS., 244. 

Qnantiua. of duucg'e 
Rate of charge for storage by rail¬ 
road is not question for courts, quan¬ 
tum of charge having been fixed by 
mnff established by railroad com¬ 
mission —Aleman Planting & Mfg 
Co v. Hmes. 102 So 815, 157 La. 625. 
13. HL—Des Plaines Lumber & Coal 

13CJ.S.-41 


Co V. Chicago, B. & Q R. Co., 249 
111 App 383. 

14. Ill.—Alton & S R Co. v. Illinois 
Commerce Commission, 147 N E. 
417, 316 Ill. 625. 

Tex—^Missouri, K & T Ry Co of 
Texas v. Empire Express Co, Com. 
App., 221 S.W. 590, reversing. Civ. 
App., 173 S.W. 222—^Railroad Com¬ 
mission of Texas v. Lamb, Civ. 
App., 81 S W 2d 161. 

10 C J. p 432 note 41. 

15- XJ.S—Southern Pac. Co. v. Colo¬ 
rado Fuel, etc., Co., Colo, 101 P 
779, 42 CCA. 12, appeal dismissed 
22 set. 934. 46 LEd. 1264. 

1©. N J —^Inhabitants of City of 
Trenton v. Trenton & Mercer Coun¬ 
ty Traction Corporation, 105 A- 
136. 92 N J Law 61. 

Iioss from operatioii. thzoiigh thinly 
settled, texxitoxy 

Contention that loss sustained by 
carrier by its operation of lines 
through thinly populated territory 
cannot he made up by profit on the 
operation of lines through thickly 
settled territory, cannot he sustained 
—^Inhabitants of City of Trenton v 
Trenton & Mercer County Traction 
Corporation, 105 A. 136, 92 N.J.Law 
61. 

Test is effect on entire line 

The correct legal test in determin¬ 
ing whether a railway company shall 
be allowed to run some parts of its 
Imes at a loss is the effect on the 
railway’s entire line, and not on that 
part which was formerly a part of 
one of the consolidating railways — 
Inhabitants of City of Trenton v. 
Trenton & Mercer County Traction 
Corporation, 105 A 136, 92 N.J.Law 
61. 


17. U S.—^Arkansas Rate Cases, C. 

C Ark, 187 P. 290. reversed on 

other g^rounds 30 S Ct 1030, 230 U. 
S 553, 57 LEL 1625. 

10 C J. p 411 note 51. 

18. Ohio —^Marietta & V. R Co v. 
Puhlic Utilities Commission, 126 N 
B 889, 101 Ohio St 29 

19- U S —^International Ry. Co v. 

Prendergast, DC.N.Y., 52 P 2d 293. 
Ark—Clear Creek Oil & Gas Co v. 
PL Smith Spelter Co., 255 S W. 903, 
161 Ark 12, affirmed Pi Smith 
Speller Co v. Clear Creek Oil & 
Gas Co, 45 S Ct. 263, 267 U.S 231, 
69 LEd 588. 

Conn —^Turner v. Connecticut Co., 
101 A 88. 91 Conn 692. 

Ill.—State Public Utilities Commis¬ 
sion of Ill. V. Atchison, T & S P. 
Ry. Co.. 115 NE 904, 278 Ill. 58. 
Ind—Vandalia R Co v. Schnull, 122 
NE 225. 188 Ind 87, reversed on 
other grounds 41 S.Ct. 321, 255 U S 
113, 65 LEd. 539, conformed to 130 
NE. 865, 190 Ind 698. 

La—^Alexandria & W. Ry. Co v. 
Railroad Commission of Louisiana, 
79 So. 863, 143 La 1067. 

N.J.—O’Brien v Board of Public 
Utility Com’rs. 105 A. 132, 92 N. 
JLaw 44, affirmed 106 A. 414, 92 
N.J Law 587. 

N Y.—George Adams Lumber Co v. 
Long Island R Co., 243 N.Y S. 430, 
230 AppDiv. 260 

S C —Blease v Charleston & W. C 
By. Co., 144 SE 233, 146 SC 496. 
S D —Commercial Club of City of 
Mitchell V Chicago, M. & St P. 
Ry. Co., 170 N.W 149. 41 S.D. 314. 
10 C J p 411 note 52. 

Bight protected by constitatioii. 

(1) The right of a carrier to just 
compensation, that is. a reasonable 
return on the value of its property 
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it applies.20 Considerations of public interest can¬ 
not be invoked as a ground to compel a carrier to 
maintain a rate denying it proper compensation.^! 
If a railroad is not ill conceived, greater in extent 
than It should be, or unduly expensive in construc¬ 
tion, and is operated wisely and economically, rates 
producing no more than a reasonable return on its 
fair value would not be unjust to anyone.^2 The 
fact that a new road was built without 'expectation 
of an immediate realization of a fair return on the 
investment does not justify disallowance of such 
return if it can be earned without exaction of un¬ 
reasonable rates-23 On the other hand, shippers are 
entitled to reasonable rates.^^ The public is enti¬ 
tled to demand that no more be exacted from it 
than what the services rendered are reasonably 
worth.25 The carrier must render adequate service 
at the lowest rates possible consistent with a fair 


return on its property.26 The rate should be high 
enough to provide the user reasonable service.27 
Neither the legislature nor a commission acting un¬ 
der such authority can establish arbitrarily, and 
without regard to justice and right, a tariff of rates 
for transportation, which is so unreasonable as 
practically to destroy the value of property of per¬ 
sons engaged in the carrying business on the one 
hand,2S or so exorbitant and extravagant as to be 
in utter disregard of the rights of the public for the 
use of such transportation on the other ;29 nor can 
the carrier make rates which are oppressive to those 
who by necessity are compelled to employ its serv- 
ice.26 Reasonable compensation for the service 
actually rendered is all that a carrier is permitted 
to exact, either at common law or under statutes 
specially regulating the subject.®! Carriers have no 
right to regulate their charges in proportion to the 


used in the public service, is protect¬ 
ed by constitutional safeguards, 
which may not be overridden by leg¬ 
islative enactment or considerations 
of public policy.—CSLty of Paducah v. 
Paducah Ry. Co., Ky., 43 S.Ct. 335, 
261 II.S. 267. 67 L.Ed. 647. 

(2) State may not, through unrea¬ 
sonable regulation of railroad, pre¬ 
vent it from obtaining a fair return 
on the property used in the public 
service without violation of constitu¬ 
tion of the XJmted States.—Delaware 
& H R. Corporation v. Public Serv¬ 
ice Commission, 231 IT.T.S. 155, 245 
App.Div. 66, afihmed 200 N.E. 298, 
270 N.T. 619, 

Zone of xeasonableness 

Zone of reasonableness exists be¬ 
tween Tnaxima, beyond which charges 
are excessive, and nmninna, beyond 
which charges are too low.—TJ. S. v. 
Chicago, M, St, P. & P. R. Co., Ill., 
55 set. 462, 294 U.S. 499, 79 Ij.Ed. 
1023, affirming, 1>.C.« Chicago, M., St. 
P. & P. R. Co. V, U. S., 8 P.Supp. 970. 
Kate entailing ttchaustion of capital 
The public cannot require of a pub¬ 
lic service corporation the continued 
operation of its property under rales 
which would afford, not only no ade¬ 
quate return on the capital invested, 
but would entail a large contmumg 
loss and the eventual exhaustion of 
the entire capital.—Charleston-Isle 
of Palms Traction Co. v. SheaJy. D 
C.S a. 266 F. 406. 

Xncxease held proper 

When the evidence submitted In 
support of the new rate established 
that the company was not receivmg 
a revenue sufficient to earn a proper 
return on the nmniTnum valuation 
fixed in the former determination, 
and that the income from the new 
rate would not exceed its allowable 
gross revenue, an order permitting 
the filing of a new schedule is rea¬ 
sonable and m conformity with law. 


—City of Philadelphia v. Public 

Service Con^Twission, 84 Pa Super. 

135. 

20- II.S.—Vandalia R Co. v. Schnull, 
41 S.Ct. 324. 255 U.S. 113. 65 L..Ed. 
539, reversing 122 RE. 225, 188 
Ind. 87, conformed to 130 R.E. 
865. 190 Ind. 698. 

21- Ohio.—^Hocking Valley R. Co. v. 
State Public Utilities ComniTi, 110 
RE. 952, 92 Ohio St. 362. 

10 C.J. p 411 note 53 

22L U.S.—Missouri, etc, R. Co. v 
Love, CCOkL, 177 P. 493, affirmed 
185 P. 321. 107 CCA. 403. certio¬ 
rari denied 31 S Ct. 321, 220 US. 
618, 55 LEd. 612. 

23L W.Va.—Coal, etc, R Co. v. Con¬ 
ley, 67 SE. 613, 67 W.Va 129. 

24. U.S—Great Rorthem Ry Co. v. 
Sullivan, C.C.AMinn.. 72 F.2d 587, 
certiorari granted 55 S.Ct. 216, 293 
U S. 551, 79 Li.Ed. 654, reversed on 
other grounds 55 S.Ct. 472, 294 U 
S. 458, 79 LJBd. 992—Algoma Coal 
& Coke Co. V. U. S., D.G.Va., 11 
P.Supp. 487. 

Va.—Manien v. Seaboard Air Line 
Ry. Co., 137 SJE- 496, 147 Va. 415. 

25b Ark.—Clear Creek Oil & Gas Co 
V. Ft^ Smith Spelter Co., 255 SW. 
903, 161 Ark 12, affirmed Pt. Smith 
Spelter Co. v. Clear Cre^ Oil & 
Gas Co., 45 SCt. 263, 267 U.S. 231, 
69 LEd. 588. 

Ill.—State Public Utilities Commis¬ 
sion of IlL v Atchison, T & S P. 
Ry. Co., 115 R.E. 904, 278 Ill. 58 

Ind.—Vandalia R. Co. v. Schnull. 122 
R.E 225, 188 Ind 87, reversed on 
other grounds 41 S.Ct 324, 255 U S. 
113, 65 L.Ed. 539, conformed to 130 
R.B 865, 190 Ind. 698 

La —Alexandria & W. Ry. Co. v. 
Railroad Commission of Louisiana, 
79 So. 863. 143 La. 1067. 

R J-—O’Brien v Board of Public 
Utility Com’rs, 105 A. 132, 92 R.J. 
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Law 44, affirmed 106 A, 414, 92 R. 
J Law 587 

10 C J. p 411 note 56. 

26- Ky.—Louisville & R. R Co. v. 
Johnson’s Adm’x, 270 SW 58, 207 
Ky. 813. 

2f7- Conn.—^Turner v. Connecticut 
Co, 101 A. 88. 91 Conn. 692. 
Former rule 

Prior to Transportation Act Peb 
28, 1920, earners were at liberty to 
establish or maintam even unreason¬ 
ably low rates, provided they were 
not discriminatory.—^Keogh v. Chica¬ 
go & R W. Ry Co., Ill, 43 set. 47, 
260 US 156, 67 L.Ed. 183, affirmmg, 
CC.A., 271 P 444, certiorari demed 
41 S.Ct 537, 256 US 699, 65 LEd. 
1177 

28. U.S —Chicago, etc, R Co. v. 
Minnesota, Minn, 10 S Ct. 462, 134 
US. 418, 36 LEd. 970—Arkansas 
Rate Cases, C.C.Ark. 187 P 290; 
reversed on other grrounds 33 SCt. 
1030, 230 US. 553, 57 LEd 1625. 

Ind—Southern R. Co. v. State R 
Commn, 83 R.E. 721, 42 IndA^pp. 
90. 

10 C.J. p 412 note 57. 

29. U S.—Chicago, etc, R. Co. v. 
Minnesota, Mmn-, 10 S Ct 462, 134 
US. 418, 33 LEd 970. 

Ind.—Southern R. Co. v. State R 
Commn., 83 R.E. 721, 42 lnd.App 
90. 

30u U.S.—Smyth v. Ames, Reb, 18 
set 418. 169 US. 466, 42 LEd. 
819, modified on other grounds 18 
set 888, 171 U.S 361. 43 LEd 
197—Arkansas Rate Cases, C C 
Ark, 187 F. 290, reversed on other 
grounds 33 S.Ct. 1030. 230 U.S. 553. 
57 LEd. 1625—Ohio Coal Co. v. 
Whitcomb, Wis-. 123 F. 359. 59 C. 
CA 487 

10 C J p 412 note 59. 

31. U S —^Interstate Commerce 

Commn. v. Chicago Great Western 
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prosperity which attends industries whose products 
they transport.32 It happens not infrequently that 
the reciprocal rights under consideration cannot 
stand together, and for obvious reasons the right 
of the carrier must yield to the right of the public 
in that event.33 in other words, the reasonable 
value of the services may be insisted on, even 
though charges so limited would fail to produce a 
fair return -to the carrier on its investment.34 If, 
for any reason, the carrier’s business cannot rea¬ 
sonably be so conducted as to render a profit, the 
loss must fall on the carrier.35 Easily understood 
applications of the principle occur where, in con¬ 
struction or purchase, more money has been put in¬ 
to a plant than is required for one adequate to the 
demands of the community in which such plant is 
located where the plant has been built at an ex¬ 
travagant and wasteful cost, or is not well adapted 
to the uses for which it was intended where the 
construction was at a time when material and labor 
were at the highest price, so that the actual cost far 
exceeds the present value or where there is 
great waste and extravagance in the management 
of the carrier's property.39 

§ 282. Reasonableness of Rates in General 

a. Reasonable rate defined 

b. Necessity that control be reasonable 

a. Reasonable Bate Defined 

A reasonable rate is one which is Just to the carrier 
and to thd shipper, but if it is higher or lower than the 
services are worth it is unreasonable. The question of 
reasonableness is one partaking of both a legislative and 
a judicial aspect. 


A just and reasonable rate is one which is just to 
the carrier and to the shipper.'*® Ordinarily, a rate 
IS "unreasonable, unjust, oppressive, and unlaw- 
-ful," where it does not fairly compensate the car¬ 
rier for its services,^^ or where it is more than a 
fair compensation for the services rendered or con¬ 
stitutes an unjust discrimination.'*^ A rate cannot 
include charges for services which are separate and 
distinct from the transportation service and ren¬ 
dered only in connection with certain parts of the 
service and not in all cases.^3 

Whether or not a rate is reasonable is a problem 
with a double aspect, legislative and judicial.'*^ 
From the legislative standpoint that rate or return 
is reasonable which is not unfair to the shipper, and 
at the same time is large enough to meet the de¬ 
mands of legislative policy in promoting and encour¬ 
aging railroad investments. The legislative admin¬ 
istrative board takes into account the risk involved, 
the community service rendered, past or prospective 
unprofitable periods, and all other elements tending 
to determine what a wise policy may be, and it may 
well fix a rate contemplating a return much beyond 
the legal rate of interest for the money invested; 
in other words, from this point of view a very lib¬ 
eral return may be reasonable.^® On the other 
hand, it cannot judicially be said that a rate is un¬ 
reasonable unless it yields less than that minimum 
return which the invested capital has a right to de¬ 
mand; in other words, that increment which is so 
inherently incidental to the investment that destroy¬ 
ing the increment is a confiscation of the property.^® 

A statute fixing maximum rates constitutes a dec- 


R Co., ac.ni.. 141 F. 1003, affirm¬ 
ed 28 S Ct. 493. 209 n.S. 108. 52 L.. 
Ed. 705. 

10 C J. p 412 note 60. p 441, notes 60, 
61. 

At conunon law 

At common law shippers were en¬ 
titled to reasonable rates.—Vandalia 
R. Co. V. SchnuU. 122 Nr.B. 225, 188 
Ind. 87, reversed on other grounds 41 
set. 324, 255 ITS. 113, 65 LEd. 539, 
conformed to 130 N.E. 865, 190 Ind 
698. 

3a. US—Tift V. Southern R. Co.. C. 
CGa. 138 P. 753, affirmed 148 P. 
1021 , 79 C OA. 536, affirmed 27 S Ct. 
709. 206 XJ S. 428, 61 L.Ed. 1124, 11 
Ann-Cas. 846. 

33. Wash—Puget Sound Electric R 
Co. V. State R Cornmn , 117 p. 739 , 
65 Wash. 75, 87, Ann.Cas.l913B 763 
10 C J. p 412 note 62. 

US.—Smyth v. Ames, Neb. 18 
set 418, 169 US. 466. 42 LEd 
819, modified on other grrounds 18 
S-Ct. 888 . 171 U.S. 361. 43 L Ed. 197 
10 C.J p 412 note 63. 

35- U.S.—Missouri, etc., R. Co. v. 


Interstate Commerce Cornmn , C C. 
Mo.. 164 P. 645- 

Pa —Pennsylvania R. Co. v. Phila¬ 
delphia County, 68 A. 676, 220 Pa. 
100, 15 I.RA.,NS, 108. 

10 C,J. p 412 note 64. 

38L U.S—^Minneapolis, etc, R Co. v. 
Minnesota, Mmn, 22 S Ct. 900, 186 
U.S. 257, 46 L.Ed. 1151. 

10 C.J. p 412 note 65. 

37. W Va —Coal, etc, R Co. v. Con¬ 
ley, 67 SE. 613. 67 WVa. 129. 

38- U S —^Reagan v. Farmers’ L & 
T. Co. Tex, 14 S Ct. 1047, 154 U 
S. 362, 38 L.Bd. 1014. 

39. U S —Smyth v. Ames, Neb, 18 
S Ct. 418, 169 U S 466, 42 U Ed. 819, 
modified on other grounds 18 S 
Ct. 888 , 171 US 361. 43 L Ed. 197 

10 C J. p 413 note 68 . 

40. US—Smyth v. Ames, Neb., 18 
set, 418, 169 US. 466, 42 L. Ed 
819, modified on other grrounds 18 
S.Ct. 888 , 171 U.S. 361, 43 UEd. 197 

10 C J. p 413 note 69. 

41. Emo.—^Union Pac R Co- v. Kan¬ 
sas Public Utilities ComnriTi , 148 P. 
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667, 95 Kan 604, modified on other 
grounds 150 P. 635, 96 Kan. 296 
48. Tex-*-State R Cornmn. v. Weld, 
73 SW. 529, 96 Tex 394. 

43. Colo.—Consumers' League of 

Colorado v. Colorado & S. Ry. Co., 
172 P. 1064, 64 Colo 502. 

Hnle applied 

To switching services —Consum¬ 
ers' Leagrue of Colorado v. Colorado 
& S. Ry. Co. 172 P. 1064, 64 Colo. 
502 

44. U S —Detroit, etc, R Co. v. 

Michigan R Cornmn. D C Mich, 
203 P 864, affirmed 35 S.Ct. 126. 
235 US 402. 59 L Ed 288—^Louis¬ 
ville, etc, R Co. V. Siler, C.C Ky., 
186 P. 176. affirmed 34 S.Ct 48, 231 
U.S. 298. 58 L-Ed. 229. 

45. U S.—Detroit, etc., R Co v. 

Michigan R Cornmn., D CLMich., 
203 P. 864, affirmed 35 S.Ct. 126, 
235 U.S 402, 59 L.Ed. 288—^Louis¬ 
ville, etc., R Co. V. Siler, C C Ky., 
186 P. 176, affirmed 34 S.Ct. 48, 231 
U.S. 298, 58 LEd. 229 

43. U.S —Detroit, etc., R. Co. v. 

Michigan R. Comma-, D.C Mich., 
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laration that rates bdow the maximum are rea¬ 
sonable.^^ 

b. Necessity That Control Be Beasonable 

Control of rates must be reasonable and such as to 
insure reasonable rates. 

Railroad companies are not subject to the abso¬ 
lute control of the legislature as to rates for trans¬ 
portation and regulatory commissions may not 
lawfully compel railroads to reduce their rates be¬ 
low a reasonable level.^® While a state, in pre- 
scnbing rates for intra-state traffic, may make rea¬ 
sonable classifications of business®® and may exer¬ 
cise a wide discretion in prescribmg reasonable 
rates,®! the control exercised must be reasonable 
and must afford just and reasonable compensation 
for the services performed and for the use of the 
property devoted to the business.®^ General power 
to legislate on the subject of rates and charges con¬ 
fers no right to take away or destroy the properly 
or to annul the contracts of the carrier with third 
persons.®^ The state may not select a particular 
class of traffic for arbitrary control and regula¬ 
tion;®^ and under the pretense of reg^atmg rates, 
the state cannot require a common carrier to carry 
persons or property without reward, nor can it do 
that which m law amounts to a taking of private 
property for public use without just compensation 
or without due process of law.®® However, while 
the enforcement by a state of a general scheme of 
maximum rates so unreasonably low as to be un¬ 
just and unreasonable may be confiscation and 


amount to taking property without due process of 
law, the stale has power to compel a railroad com¬ 
pany to perform a particular and specified duty nec¬ 
essary for the convenience of the public, even 
though it may entail some pecuniary loss,®® and 
the fact that state statutes fixing railroad rates are 
not enforceable as to particular railroads, because 
the rates as applied to such roads are not compensa¬ 
tory, does not render them mvalid as to other 
roads.®^ 

§ 283. Determination of Reasonableness 

a. In general 

b. Proceedings 

a. In General 

In general, the power to determine the reasonable¬ 
ness of rates is vested in regulatory commissions before 
whom the reasonableness of a rate must be tried before 
it can be tested by the courts. Statutory methods for 
determining the reasonableness of rates must be fol¬ 
lowed and such methods generally prescribe some pro¬ 
ceeding for directly attacking the rate, collateral attacks 
not being allowed. 

The matter of determining the reasonableness of 
rates for interstate transportation, filed with the 
interstate commerce commission, is primarily with 
such commission,®® which is a tribunal created by 
the government to hear, investigate, and report on 
the reasonableness of rates, and to attempt the cor¬ 
rection of inequality and injustice therein;®® and 
in the case of intra-state transportation, it is prima¬ 
rily with the legislature or with bodies acting under 
its authority.®® The authority of a state to pre- 


203 F. 864, affirmed 35 S Ct. 126, 

235 U-S 402, 59 L Eld 2SS—^Louis¬ 
ville, etc., R Co. V. Siler, CCKy., 
186 F. 176. affirmed 34 S.Ct. 48, 231 
US. 298, 58 LuEMl. 229. 

47. NM.—^Kemp Lumber Co. v. At- 
cbison, T. & S. F. Ry. Co., 9 P.2d 
387, 36 N.M 126. 

48. Miss.—Stone v. Katche^ etc., 
R. Co, 62 Miss 646. 

49. Pa.—Pennsylvania R. Co v. 
Public Service Commission, 190 A- 
372, 126 Pa Super 1. 

To meet competitioiL 

Regrulatory commissions may not 
lawfully compel railroads to reduce 
their rates below a reasonable level 
in order to meet water or truck com¬ 
petition.—Pennsylvania R. Co. v. 
Public Service Commission, 190 A. 
372, 126 Pa.Super. 1. 

50. Ohio.—^Hockmg Valley R. Co. v. 
State Public Utilities Commn,, 110 
N.E 952, 92 Ohio St. 362. 

51. U.S—Northern Pac. R Co. v. 
North Dakota, ND, 35 S Ct. 429, 

236 U.S 585, 59 L.Ed. 735. Ann 
Cas, 1916A 1. 


52. Ohio.—Village of Wyoming v. 
Ohio Traction Co., 135 N.E 675, 104 
Ohio St. 325. 

10 C J. p 408 note 16. 

Object to be attained 
Under L. O. L. § 6887, the object 
to be obtained and the canon by 
which all the activities of the public 
service commission are controlled is 
to establish a reasonable rate for 
services rendered or to be rendered 
by the earner, unjust and unreason¬ 
able charges being prohibited —Ham¬ 
mond Lumber Co. v. Public Service 
Commission, 189 P. 639, 96 Or. 595. 9 
A.L.R. 1223. 

53. U.S.—^Lake Shore, etc., R. Co. v 
Smith. Mich, 19 S.Ct. 565, 173 U 
S 684, 43 LEd 858. 

Pa.—Leiper v. Baltimore & Philadel- 
«phia R. Co, 26 Pa.Dist. 358. 

54. U S.—^Banton v. Belt Line Ry. 
Corporation, N.T., 45 S.Ct. 534, 268 
US. 413, 69 L.Ed 1020. 

55y U.S.—Stone v. Farmers' L. & T. 
Co., Miss.. 6 S Ct 334, 388. 1191. 
116 U.S. 307, 29 L.Ed. 636 
sa. U.S —Atlantic Coast Line R. 
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Co V. North Carolina Corp Commn., 
NC, 27 set. 585. 206 US 1 . 51 
LEd. 933, 11 Ann Cas 398—Smyth 
V. Ames, Neb., 18 S.Ct. 413. 169 U. 
S. 466, 42 L Ed. 819, modified on 
other grounds IS S Ct. 888, 171 U. 
S. 361. 43 LEd. 197. 

57- U S —St Louis, etc, R. Co. v. 
Hadley. CCMo., 168 F. 317. modi¬ 
fied on other grounds 33 S Ct. 975, 
230 U.S. 474, 57 L Ed. 1571. 

5& Ohio.—^New York, C & St. L. R. 
Co. V. Miller City Tile Co, 19 Ohio 
NP.N.S, 244. 

Pa—^Long Island R. Co. v. Keystone 
Iron & Metal Co, 5 PaDist. & Co. 
257. 

10 C.J. p 413 note 74. 

5a. U S —Chicago, etc., R. Co. v. 
Minnesota, Mmn, 10 S Ct. 462, 134 
U.S. 418, 33 L.Bd. 970. 

eck m—state Public Utilities Com¬ 
mission V. Chicago & W T Ry 
Co., 114 N.E. 325, 275 IlL 555, Ann. 
Ca.sl917C 50. 

Pa—American Lime & Stone Co. v. 
Public Service Comurimsion, 100 Pa- 
Super. 158 
10 C.J. p 413 note 76. 
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scribe what shall be reasonable charges for intra¬ 
state transportation is state wide unless it is limited 
by the exertion of the constitutional power of con¬ 
gress with respect to interstate commerce and its 
mstruments.«i Ordinarily, the power to fix or ap¬ 
prove a reasonable rate is vested m a state board or 
coiiimission,®2 which board or commission also has 
the power and duty to determine whether rates fixed 
by a carrier imder a power conferred by its charter 


conform to the power and classification provided 
therein,®^ and where the earner fails to fix its rates 
in the manner provided by its charter it may still 
submit a schedule of rates to the commission for ap¬ 
proval, which if approved become effective the same 
as rates submitted to the commission by other car¬ 
riers become effective on such approval.®^ 

A rate established by the commission is subject to 
revision only in the mode proinded by statute,®® 


Oaly issue 

In rate proceeding, only question 
is whether rates are unjust or un¬ 
reasonable and wUl be for future.— 
Centre County Lime Co. v- Public 
Service Commission, 96 Pa.Super. 
590. 

Determinatioii of »oiio 

Determination where Ime should 
be drawn prescribing tanfiCs on same 
commodity for ditterent zones, is 
largely admmistrative and for pub¬ 
lic service commission.—American 
Lime & Stone Co. v. Public Service 
Commission, 100 Pa.Super. 158. 

Wisdom of group system 
Wisdom of group system of mak¬ 
ing freight rates for coal from mines 
and fixing boundaries of various 
groups are administrative questions 
for commerce commission.—^Illmois 
Commerce Commission v. Chicago & 
E L Ry. Co., 163 NJB3. 664, 332 IlL 
243. 

Effect of federal guaranty period 
Transportation Act did not require 
conditional approval by interstate 
commerce commission to enable the 
state conimis*%ion to entertain com¬ 
plaint against intra-state rate during 
SIX months' guaranty period ending 
September 1, 1920, but the federal 
comm]<;sion merely acted as a re¬ 
viewing body on the detemriination 
by the state commission and was re- 
qmred to approve it to make it ef¬ 
fective.—^Missouri, K. & T. Ry. Co. v. 
Dewey Portland Cement Co., 242 P. 
257, 113 OkL 142. 

61. U.S —Simpson v. Shepard, Minn., 
33 S Ct. 729, 230 U.S. 352, 57 L.Ed. 
1511. 48 LRA..N.S.. 1151. AnruCas. 
1916A 18. 

62: IlL—Atchison. T. & S. F. Ry. Co. 
V Illinois Commerce Commission, 
166 NE 466. 335 IlL 70 
Mmn—St. Paul Ass*n of Commerce 
V. Chicago, B & Q. R. Co., 158 N. 
W 982, 134 Minn. 217, error dis¬ 
missed Chicago. B. & Q. R. Co. V. 
SL Paul Ass'n of Commerce, 38 S. 
Ct 336, 246 U.S. 679, 62 L Ed. 935. 
C aH cena t icm because Tni«i«>s>./iiTi£r 
Where misleading symbol was used 
indicating reduction in charges would 
result from tarifit when in fact the 
tanff would increase the charges, the 
department of public works properly 
dis5mi«s*5ed proceeding and canceled 
North Pac. Coast Freight Bu¬ 


reau V. Department of Public Works, 
286 P. 86. 156 Wash 137. 

PimctiOlL of C 07 »«'miR^>XL 

In fixing reasonable railroad freight 
rates, public utilities commission ap¬ 
plies the statutory rule fixed by the 
legislature, its function being to as¬ 
certain facts on which statutory 
rule becomes operative.—Sparta 
Foundry Co. v. Michigan Public Util¬ 
ities Commicssion, 267 N.W. 736, 275 
Mich. 562. 

Segnlatioii. reqnJ'H-Dg approval of rate 
advance 

Order of corporation commission 
that railroads should not advance 
freight or passenger rates until ad¬ 
vance be approved by commis¬ 
sion, IS a reasonable exercise of pow¬ 
er of commission conferred by Const, 
art 9 S 18. mvading no substantial 
state or federal rights of railroads 
m violation of Const U S. art 1 § 8 
par 3, and Interstate Commerce AcL 
—^Atchison, T. & S. F. Ry. Co., v. 
State, 171 P. 43, 67 Okl. 304. 

63. Miss.—Gulf & S. I R Co v. 
Laurel Oil & Fertilizer Co. 159 So. 
838, amending and overruling sug¬ 
gestion of error 158 So 778, 172 
Miss. 630, and corrected 160 So 
564. 172 Miss 630. 

Gib Misa—Gulf & S. L R Co. v. 

Laurel Oil & Fertilizer Co., supra 
Aufhozity of co-m-miRsion where rates 
unpropexly estabitRhed 
State authorities are not compelled 
to adopt railroad rates where they 
are not adopted by railroad's direc¬ 
tors under power conferred by leg¬ 
islative charier, and, in such case, 
railroad commission would have pow¬ 
er to see that proper rates only are 
made.—Gulf & S. I. R Co. v. Laurel 
Oil & Fertilizer Co, 159 So. 838, 172 
Miss. 630, amending and overruling 
suggestion of error 158 So. 778, 172 
Miss. 630 and corrected 160 So. 564. 
172 Miss. 630. 

Approval of rates 

(1) Rates fixed by railroad's direc¬ 
tors under power conferred by legis- 
laUve charter should be certified to 
railroad commission, which will de¬ 
termine whether rates come within 
giant of charter and within classifi¬ 
cation referred to therein, and, if so, 
commission should approve rates 
makmg note of their filing and its 
approval on mmutes—Gulf & S. L 
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R Co V. Laurel Oil & Fertilizer Co., 
159 So 838, 172 Miss. 630, amending 
and overruling suggestion of error 
158 So 778, 172 Miss. 630, and cor¬ 
rected 160 So 564, 172 Miss 630. 

(2) Rates fixed by railroad's di¬ 
rectors under rate-making power 
conferred by legislative charter 
should be filed with railroad commis¬ 
sion and be within statutory classifi¬ 
cation and limits, and commission's 
approval should be requested and, if 
necessary, coerced by mandamus or 
certiorari.—Gulf & S 1. R Co. v. 
Laurel Oil & Fertilizer Co., 158 So. 
778, 172 Miss. 630, amended and sug¬ 
gestion of error overruled 159 So. 
&38, 172 Miss. 630, and corrected 160 
So. 564, 172 Miss. 630 

(3) Railroad commission's approval 
of railroad's rates could be evidenced 
only by entry on commission's min¬ 
utes.—Gulf & S I R Co V. Laurel 
Oil & Fertilizer Co., 158 So 778, 172 
Miss. 630, amended and suggestion 
ol error overruled 159 So. 838. 172 
Miss 630, and corrected 160 So. 564, 
172 Mi&s 630 

(4) Railroad commission anorov- 

ing fixed by railroad's directors 

under power conferred by legislative 
charter need not enter rates on com¬ 
mission's mmutes at large at that 
time, but should refer to rates in 
some sufficient manner as by number 
and date or other description that 
would point public to rates and 
where they could be seen.—Gulf & 
SIR Co. V Laurel Oil & Fertilizer 
Co., 159 So 838, 172 Miss 630, amend¬ 
ing and overruling suggestion of er¬ 
ror 158 So. 778, 172 Miss. 630, cor¬ 
rected 360 So 564, 172 Miss 6J0. 

65w Tex—^Producers' Refining Co. v. 

Missouri, K & T. R Co. of Texas, 

ComApp., 13 S.W.2d 679, affi'ming 

Missouri, K & T R Co. of Texas 

V. Railroad Commission of Texas, 

CivApp, 3 SW2d 489. 

SevisioiL permitted only by co-nmir. 
Sion ox on proper application to 
court 

Erroneous rate can be remedied 
only by commission, or by appliea- 
tiou to district court as provided by 
statute —^Producers' Refining Co v. 
Missouri, K, & T. R. Co. of Texas, 
Tex-Com App., 13 S W.2d 679, afiSirm- 
mg Missouri, K. & T. R Co. of Texa,s 
V Railroad Commission of Texas, 
Civ.App, 3 S.W.2d 489. 
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and it cannot be attacked at will hy any person af¬ 
fected.®® Ordinarily, a rate cannot be collaterally 
attacked in a judicial proceeding,®^ as in a com¬ 
mon-law action,®® or an action to recover excess 
charges.®® Although it is held in at least one state 
where the regulatory commission has power to fix 
rates, that when it establishes a rate it necessarily 
finds that such rate is not unreasonable, and it is 
not necessary to submit the question of the reason¬ 
ableness of the rate to the commission prior to test¬ 
ing it in the courts,*^® under the law as it exists in 
a number of jurisdictions, a question as to the rea¬ 
sonableness of a rate must first be submitted to the 
state commission, and, prior to its submission, a 
court is without jurisdiction to consider its reason¬ 
ableness.^ 

Rates fixed by a state commission are conclu¬ 
sively presumed to be reasonable, just, and not dis- 


criminatoiy, until declared otherwise by a court of 
competent jurisdiction,^® and subject to any right 
which may exist of appeal from the decision-of the 
commission, or other prescribed method of review, 
the courts are precluded from questioning their rea¬ 
sonableness.'^® Under statutes authorizing a state 
commission to investigate rates and determine their 
reasonableness and establish reasonable rates to 
take effect in the future, the commission cannot 
determine the reasonableness of rates previously 
charged according to the then existing tariff.The 
cause which induced the commission to investigate 
the rates does not affect the validity of the rates it 
fixes.^® 

Statutes authorizing a taxpayer to bring suit to 
test the reasonableness of rates of public utilities, 
including carriers, are remedial in nature and should 
be liberally construed.^® 


Conunissioii’s determi^^fdoiL conclu¬ 
sive 

Railroad commission's determina¬ 
tion that freight rate is fair and rea¬ 
sonable is conclusive until set aside 
by courts in statutory Tnanner.—Pro- 
aucers’ Refimng Co. v. Missouri, K. 
& T. Ry. Co. of Texas, Tex.Coin.App-, 
13 S.W.2d 680, ajQdrming Missouri, K 
& T. R Co. of Texas v. lElailroad 
ComTni«;sion of Texas, Civ.App, 3 S. 
W.2d 489, affirmed Producers* Relin-1 
ing Co. V. Missouri, K & T. Ry. Co. | 
of Texas, ComA.pp., 13 S.W.2d 679. 

e6L Tex.—Producers' Refining Co. v. 
Missouri, K. & T. R- Co. of Texas, 
ComJV.pp, 13 S.W,2d 679, affirming 
Missouri, K. & T. R. Co- of Texas 
V. Railroad Commission of Texas. 
CivA-PP., 3 S.W.2d 489. 

07- Fla.—Reinschmidt v. tiouisville 
& N- R. Co., 160 So. 69, 118 Fla. | 
237. 

Tex.—Texas Steel Co. v. Fort Worth 
& I>. a Ry. Co.. 40 S.W.2d 78, 120 
Tex. 597, answering certified ques¬ 
tions, CivApp.. 45 S.W.2d 794. 

' Both shipper arid carrier bonud 

Orders of railroad commission pro- 
mulg^tmg rates, if within jurisdic¬ 
tion of commictsion, are binding on 
both shipper and carriers.—^Texas 
Steel Co. V. Fort Worth & D. C. 
Ry. Co., CivApp., 45 S.W.2d 794, cer¬ 
tified questions answered, 40 S.W.2d 
78, 120 Tex. 597. 

Court must apply tariff prescribed 

In controversy over freight charg¬ 
es, court cannot inquire whether rail¬ 
road cotnnnission tariff is just, rea¬ 
sonable, or otherwise proper as prop¬ 
osition of administrative scientific 
rate jnakiTig, and must apply tariff 
prescribed for shipment in question 
—^Remschmidt v. Liouisville & N. R. 
Co.. 160 So. 69. 118 Fla. 237. 


Orders without notiee or hearing 
That railroad commission's orders, 
regular on their face, were alleged¬ 
ly made without notice to railroads 
or shipper, without hearing or hav- 
mg case docketed, and under agrec»- 
ment with interstate commerce com¬ 
mission, does not render orders void 
and subject to collatenal attack.— 
Texas Steel Co. v. Fort Worth & D. 
a Ry. Co.. 40 S.W 2d 78. 120 Tex. 597. 
answermg certified questions. Civ. 
APP;, 45 S.W.2d 794. 
1 Jnxea 8 onahi«n,ess or grounds not go¬ 
ing to legality 

Tariff cannot be collaterally at¬ 
tacked for unreasonableness after it 
IS prescribed m due form of proce¬ 
dure by railroad commission, nor at¬ 
tacked as matter of law on grounds 
not gomg to legality of procedure by 
which railroad commission arrived 
at tariff—Reinschmidt v. Liouisville 
& N. R. Co., 160 So. 69, 118 Fla. 237. 

, G8. N Y —Murphy v. New York 
Cent R. Co., 122 NB. 700, 225 N. 
T. 548, affirming 156 NT.S. 49, 170 
App-Div, 788- 

69u Okl.—Chicago, R. I. & P. Ry. Co. 

V. Brown, 232 P. 43, 105 Okl. 133. 
70 l Tex.—Producers' Ri^fimug Co. v 
Missouri, K. & T. R. Co. of Texas, 
Com.App., 13 S W 2d 679, affirming 
Missouri, BL & T. R. Co. of Texas 
V. Railroad Commission of Texas, 
CivApp, 3 SW.2d 489, affirmed 
Producers' Refining Co. v. Missou¬ 
ri, K. & T. Ry. Co. of Texas, Com. 
App., 13 SW.2d 680 
71- Ind.—American Ry. Bxpress Co. 
V. Johnson Butter Co, 187 N.B. 
405, 97 IndApp 537. 

Mo.—Sonken-Galamba Corporation v 
Missouri Pac R. Co, 40 S W.2d 524, 
225 Mo.App. 1066 

Neb—Omaha & C B St Ry. Co. v. 
Nebiaska State Railway Commis¬ 
sion, 173 N.W. 690, 103 Neb. 695. 
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Okl—Chicago, R. I. & P. Ry. Co v. 

Brown, 232 P. 43, 105 Okl 133 
Pa—Leiper v. Baltimore & P. R. Co., 
105 A 551, 262 Pa 328. 

72- IlL—Bavis v. Keystone Steel & 
Wire Co, 148 NE. 47. 317 IlL 278 
Mont—Sunburst Oil & Refining Co 
V. Great Northern Ry. Co, 7 P.2d 
927, 91 Mont 216, certiorari grant¬ 
ed Great Northern Ry. Co. v Sun¬ 
burst Oil & Refining Co, 53 S Ct 7. 
287 ITS. 580, 77 LEd. 508. affirmed 
53 S.Ct 145, 287 TJ.S 358, 77 LEd 
360, 85 AIi-R. 254—Montana Horse 
Products Co. V. Great Northern Ry 
Co., 7 P2d 919, 91 Mont 194 
Tex.—Railroad Commission of Texas 
V. Uvalde Const Co., Civ.App, 49 
S.W.2d 1113—^Houston Chamber of 
Commerce v. Railroad Commission 
of Texas, Civ.App., 19 S.W.2d 583, 
affirmed Railroad Commission of 
Texas v. Houston Chamber of Com¬ 
merce, 78 S.W.2d 591, 124 Tex. 375. 
Va—Mathieson Alkali Works v. Nor¬ 
folk & W. Ry. Co., 137 S.E. 608, 
147 Va 426. 

1 73- Va—Mathieson Alkali Works v. 
Norfolk & W. Ry. Co., supra 

74fc. Kan —Great Western Portland 
Cement Co. v. Public Service Com¬ 
mission of Kan^aas, 247 P. 881, 121 
I Kan. 531. 

75- Or.—Oregon-Waskington R. & 
Nav. Co. V. Corey. 252 P. 955, 120 
Or. 517. 

J^inaiicial dijiAO.... of shippairs 

That financial distress of farmers 
mduced commission to investigate 
rates did not affect validity of rates 
fixed by commission—Oregon-Wash- 
mgton R & Nav. Co. v. Corey, 252 P. 
955, 120 Or. 617. 

76b Ohio.—Parks v. Cleveland Ry. 
Co., 177 N.E 28, 124 Ohio St 79, 
affirming 176 N.E. 472, 38 Ohio 
App. 315. 
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b. Proceedings 

Proceedings before a regulatory commission must 
follow statutory rules as to the procedure to be followed. 
Requirements as to the time within which a complaint 
may be hied, the necessity for notice, the form of the 
complaint, the evidence admissible, the hndmgs required, 
and the order to be made must be followed. 

In its investigation and determination as to the 
reasonableness of rates, a state board or commis¬ 
sion must follow the procedure and rules prescribed 
for it by the legislature in order to give validity to 


its action,^^ but it may waive its own rules as to pro- 

cedure.78 

Ordinarily, investigations must be based on a 
written complaint either originating from the com¬ 
mission Itself or from some interested party, and 
the defendants or parties interested have the right 
to file answers thereto,^® and the evidence should 
be limited by the issues made.so xhe complaint 
must be filed within the lime, if any, fixed by 
law,8i and requirements as to notice should be com¬ 
plied with .*2 Strictness of pleading is not requir- 


77 , xx.S—^Northern Pac Ry. Co. v 

BaLfcer, D.C.Wash, 3 F.Supp 1. 

AjctLon. by part of board 

Where board of railroad commis¬ 
sioners, actmg’ under Ij 1919 cc 192, 
194, conducted a hearingr on an ap¬ 
plication by carriers, attended 
throughout by only one member and 
a part of the time by two members, 
and thereafter discussed the appli¬ 
cation at a meetmgr, but took no vote, 
and where a HfiiTinied agreement was 
reached, but its mmutes did not show 
what action, if any, was taken, a sub¬ 
sequent order under seal, sigrnod by 
its secretary, disposing of applica¬ 
tion, released on an understanding 
with one member, was void for want 
of proper action by board.—State v. 
Chicago & N. W- Ry. Co., 179 N.W. 
373, 46 N.D. 313. 

Piscontlnuaiice 

HaUroad commission, failpig to en¬ 
ter on its minutes order continuing 
proceeding to revise tariff charges 
after motions to adopt certain rates 
were lost for lack of seconds, finally 
discontmued cause, and could not 
revise charges at subsequent meeting 
without ten days’ notice to railroads 
—Mississippi Railroad Commission v, 
M. & N. R. Co., 155 So. 212, 
170 Miss. 724. 

Contiuuaiice 

(1) Utilities commi^ision may be 
empowered to allow continuance to 
applicant for change of tariff sched¬ 
ules to advertise in counties where 
publication was not theretofore made. 
—Liberty Highway Co v. Public 
Utilities Commission of Ohio, 172 N, 
el 376, 121 Ohio St. 623. 

(2) Allowance of month’s continu¬ 
ance to applicant for change m tar¬ 
iff schedules to permit further publi¬ 
cation has been held not unreason¬ 
able nor unlawful—tiiberty Highway 
Co. V. Public Utilities Comnm«5sion of 
Ohio, supra. 

(1) Neither public service conriTnis- 
sion nor court can disreg^ard statu¬ 
tory provisions and extend time for 
filing petition for rehearing with re¬ 
spect to order fixing rate; nor can 
such time be extended by agreement 
of the parUes.—G. Ittenhach Co. v. 


Cleveland. C, C & St. L Ry. Co., 
181 NE 382. 97 Ind.App. 332. 

(2) The order of public service 
commission fixing mtra-state rales, 
unless challenged as provided by 
statute, became final after thirty 
days—G Itlenbach Co. v Cleveland, 
C, C. & St. Li. Ry. Co., supra. 

TS. N.Y—City of New York v. Nix¬ 
on. 183 NYS. 6. Ill Misc. 224. 
Form of application 

The public service commission may 
waive the requirements of its rules 
as to the form of an application by 
a carrier for permission to put new 
rates into effect.—City of New York 
v. Nixon, 183 N.Y S. 6, 111 Misc. 224 

79. Ill.—-Alton & S. R Co. v, Illinois 
Commerce Commission, 147 N B. 
417, 316 IlL 625. 

Agre<»wient between, board and car.. 
Tier 

(1) Where the statutes so provide, 
the state board or commission may 
fix just and reasonable rates after 
hearing on notice, or the earner may 
fix its rates and the board or com¬ 
mission hear and determine whether 
the rate fixed by the carrier is just 
and reasonable, and it is proper for 
the earner to petition the board or 
commission and ask its consent to an 
mcrease of rates instead of increas¬ 
ing the rales and then wailing for 
the hoard or commission to act.— 
O’Biien V Board of Public Utility 
Com'rs, 105 A 132, 92 N.J.Law 44, 
affirmed 106 A. 414, 92 N.J Law 687. 

(2) Contention of prosec'utor that 
board cannot proceed to fix rates 
without evidence or a hearing, even 
under Public Utility Act § 17 (h), 
cannot be sustained, since the same 
result would follow mere inaction 
on the part of the board.—O’Brien 
V. Board of Public Utility Com’rs, 
supra. 

Statement of exantfuei* insufficient to 
enlarge issue 

Where complamt to commerce com¬ 
mission had been amended to elim¬ 
inate charge of unreasonableness of 
rates, statement of e^x^aimner did not 
enlarge issue—^lllmois Cent. R. Co 
V. Illmois Commerce Commission, 
173 N.B. 804, 342 HI 11 I 

Sa IIL—Alton & S. R. Co. v. IIU-1 
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nois Commerce Commission, 147 N. 
E. 417. 316 Ill- 625. 

81 . Xime of held sufficient 

Complaint that proposed new 

freight rates are unreasonable need 
not be filed before they become ef¬ 
fective, in order to authorize utili¬ 
ties commission to mvestigate.—S. U. 
Warren Co v Maine Cent. R. Co., 
135 A. 526, 126 Me 23. 

82. U S.—Southern Pac Co. v. Bar- 
Ime. D C Ncv. 1 P 2d 323. 

Parties entitled to notice 

Only notice requiied to be given 
of hearing before railroad commis¬ 
sion IS that given to railroad com¬ 
panies whose interests are affected, 
shippers, localities, and others who 
may be affected or interested axe 
not required to be given notice.— 
Houston Chamber of Commerce v- 
Railroad Commission of Texas, Civ. 
App., 19 S.W 2d 583, affirmed Rail¬ 
road Commission of Texas v. Hdus- 
lon Chamber of Commerce, 78 S.W.2d 
591, 124 Tex- 375 
Strictness not required 

(1) Respecting notice of proceed¬ 
ings before railroad commission to 

I fix rates, same strictness is not re¬ 
quired as in judicial proceedings.— 
Gulf & S I R Co. V, Laurel Oil 
& Fertilizer Co., 158 So. 778, 172 
Miss. 630, amended and suggestion of 
error overruled 159 So 838, 172 Miss. 
630, corrected 160 So. 564, 172 Miss. 
630. 

(2) Statute governing service of 
notice of railroad commission’s pro¬ 
ceedings IS merely directory, no¬ 
tice being sufficient if served so as 
to be received by railroad’s officer 
having charge of matter before com¬ 
mission, or officer whose duty it 
would be to transmit notice to prop¬ 
er officer—Gulf & S I. R. Co. v. 
Laurel Oil & Fertilizer Co, supra. 
Betention of jurisdiction 

The public utilities commission 
cannot, by declaring that it retams 
jurisdiction of the matter Ih which 
it makes a complete order fixing 
railroad freight rates, m response to 
an application pending before it, de¬ 
feat the necessity of giving the thir¬ 
ty days' notice required by Gen.St. 
1915 § 8341, m a subsequent proceed¬ 
ing in the same matter to cancel the 
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ed,®3 and the pleading should be liberally construed, 
but, although no particular form is required, there 
must be a statement of the thing which is claimed to 
be wrong sufficientb’^ plain to put the carrier on its 
defense.®^ All parties must be fully apprised of the 
evidence submitted or to be considered, and must be 
given opportunity to cross-examine witnesses, to 
inspect documents, and to offer evidence in ex¬ 
planation or rebuttal,®^ The hearing may be held 
before a qualified officer of the commission who 
need not necessarily be a commissioner or assistant 

commissioner.sc 

Findings, In some states detailed and specific 
findings of fact are not required, but a basic or es¬ 


sential finding that the existing rates are unreason¬ 
able IS all that is required.^"' In other states spe¬ 
cific findings of fact are mandatory,8S and must 
be in direct and certain language, sufficiently clear 
as to leave no misunderstanding as to their meaning 
and purport and the failure of the board or com¬ 
mission to make the required findings will invalidate 
its order. The findings must be based on evidence 
presented in the case.®^ 

Order of commission. In some states the com¬ 
mission may frame its orders as the substantial jus¬ 
tice of the case requires, irrespective of the relief 
asked for in the petition.®^ In others, however, the 
hearings of the commission and the orders entered 


order first made, in view of §§ 8345. 
839S, and S433—State v. Atchison, T. 
& S. F. Ry Co., 197 P. 192, 108 Kan. 
847. 

Zrobice hdd sufficient 

In shipper's action for overcharges, 
railroad commission’s notice, mailed 
to person maintaining office in ad¬ 
joining state and acting as assistant 
freight agent of defendant railroad 
and two other railroads, one of which 
had leased defendant railroad, was 
held sufficient, and hence defendant 
was bound by rate order made at 
meeting which such agent attended as 
part of his duties —Gulf & S 1 B Co, 
V. Laurel Oil & Fertilizer Co., 158 So. 
778, 172 Miss. 630, amended and sug¬ 
gestion of error overruled 159 So. 
833, 172 Miss 630, corrected 160 So 
564. 172 Miss. 630. 

Ind.—Southern Ry. Co. v. Hunt, 
S3 N.E. 721, 42 Ind.App. 90. 

84i. Ill—Alton & S. R. Co. V. Illinois 
Commeice Commission, 147 
417, 316 HI. 625. 

CoxnplaiiLt held snffieieiit 

Shipper’s complaint allegmg rates 
and charges were, when exacted, and 
still are, unjust and unreasonable, in 
violation of GemCode § 504, raises 
issue of reasonableness of charge 
—Cleveland Provision Co. v. Public 
Utilities Commission, 135 N.F, 612, 
104 Ohio St. 253. 23 A.L.R. 404. 

85- U.S —^Illinois Cent. R. Co. v. 
Railroad Commission of Kentucky, 
DCKy, 1 P2d 805—Southern Pac. 
Co V Bartine, D.C.Nev, 1 F.2d 
323. 

IlL—Chicago & E. I. Ry. Co. v. Hli- 
nois Commerce Commission, 173 
N.E 380. 341 Ill. 277—Atchison, T 
& S F. Ry Co. V. Commerce Com¬ 
mission, 167 N.E. 831. 335 Ill. 624. 
Expense of Aiea^ing cars 

Where, m proceedings before the 
state public utilities commission, the 
cai Tiers offered their evidence on the 
theory that they were entitled to in¬ 
clude in the charge for cleaning and 
disinfecting stock cars the expense j 
incuired in the ordinary cleaning, I 


a decision of the commission adverse 
to this contention did not deprive 
them of their right to show what 
would be a reasonable and adequate 
charge for the additional service re¬ 
quired by an order of the state board 
of live stock commissioners, and 
hence the commission, before at¬ 
tempting to fix rates for cleaning 
cars, should have required the car¬ 
riers to make such proof.—State Pub¬ 
lic Utilities Commission v. Atchison, 
T. & S F Ry. Co, 116 N.E. 696, 279 
Ill. 194. 

86. Ill—^Illinois Commerce Commis¬ 
sion V. Cleveland, C., C. & St. L. 
Ry. Co., 150 N.E 678, 320 IlL 214. 
Kate expert 

Appointment by Illmois commerce 
commission of its transportation rate 
expert as officer to hold investiga¬ 
tions and hearmgs constituted him 
“officer” empowered to hold a hear¬ 
ing —^Illinois Commerce Commission 
V. Cleveland, C, C & St. L. Ry. Co., 
150 N B. 678, 320 IlL 214. 

87- Or.—Valley & Siletz R. Co. v. 
Thomas, 48 P.2d 358, 151 Or. 80. 

88: U S.—Northern Pac Ry. Co. v. 

Baker, D C.Wash, 3 F.Supp. 1. 
HL—Chicago & E 1. Ry. Co. v. Illi¬ 
nois Commerce Commission, 173 N. 
E 380. 341 HL 277. 

89- HL—Atchison, T. & S. F. Ry. Co. 
V. Commerce Commission, 167 NE 
831, 335 IlL 624. 

Wash—Great Northern Ry. Co. v 
Department of Public Works of 
Washington, 296 P- 142, 161 Wash 
29. 

SuffimexLcy of findings required 
Findings by commerce commission 
in reducing rates must be sufficient¬ 
ly specific to enable couits to deter¬ 
mine whether decisions are based on 
findings—Chicago & E L Ry. Co. v 
Illinois Commerce Commission, 173 
NE. 380, 341 Ill 277. 
piTidi-ngr ii^d sufficient 

(1) Where commerce commission, 
m its order, referred to evidence in¬ 
troduced by complaining shipper and 
found It msufficient to show rate 
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complained of was unreasonable and 
stated reasons for findmg, it was un¬ 
necessary for commission to make 
any other finding on such part of 
case—^Moline Consumers’ Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B. & Q. R. Co.. 187 NE. 
161, 353 Ill. 119. 

(2) On shipper’s complaint agramst 
jomt through rate, commerce com¬ 
mission’s findmg that certain switch¬ 
ing rates referred to by shipper for 
comparison did not reflect cost of 
service performed was supported by 
the evidence and was not repugnant 
to finding that no evidence of cost of 
service was introduced.-—Molme Con¬ 
sumers’ Co. V. Illinois Commerce 
Commission ex rel. Chicago, B. & Q. 
R. Co, supra. 

90- U S.—^Northern Pac. Ry. Co. v. 
Baker, DC.Wash., 3 P Supp. 1 

Ill.—^People’s Fruit & Vegetable Ship¬ 
pers’ Ass’n V. Illinois Commerce 
Commission, 184 N.E. 615, 351 BL 
329. 

91- Ill—Chicago & E. L Ry. Co. v. 
Illmois Commerce Commission, 173 
N.E. 380, 341 Ill. 277. 

Surplusage not fatsQ to fi-ncij-ng 
Where state commerce commis¬ 
sion’s finding that reciproval switch¬ 
ing rates did not reflect cost of serv¬ 
ice was supported by uncontradicted 
evidence m record, references in 
commission’s order to holdings and 
statements of interstate commerce 
commission that such charges were 
made without regard to cost of serv¬ 
ice will be considered surplusage, 
not to be regarded as the evidence 
on which the findmg was based, so 
as not to invalidate the finding.— 
Moline Consumers* Co. v Illinois 
Commerce Commission ex reL Chica¬ 
go, B. & Q. R. Co, 187 NE. 161, 353 
IlL 119. 

92. Ind—Southern Ry. Co. v. Hunt, 
83 N.E. 721. 42 Ind.App 90. 
Proper order defined 

“Proper order” fixing maximum 
freight rate is not an order in any 
prescribed form, but one appropri¬ 
ate to the situation and to carry 
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therein are limited and circumscribed by the com¬ 
plaint filed, and the commission cannot enter a valid 
order which is broader than the written complaint 
filed in the case,®^ It is not essential that the com¬ 
mission dispose of a matter pending before it in a 
single order, but it may in a proper case make a 
preliminary disposition of the matter, and reserve 
for further consideration, and dispose of by subse¬ 
quent order, other questions or issues involved in 
the main issue without further notice or heanng.®^ 
Statutes fixing a date on which orders of the com¬ 
mission relating to rates shall become effective have 
been held permissive and not mandatory.95 

The content of an order of a state commission 
is what is expressly set out in the order or what the 
order itself incorporates by reference.*® A report 
or an opimon of the commission that existing rates 
are unreasonable, without an order to change 
them, neither authorizes nor permits a departure 
from them;*^ but an order to remove an existing 
discrimination against interstate rates by ceasing to 
charge higher rates between designated interstate 
points and designated intra-state points, which in¬ 
cludes as a part of the order a finding that the in¬ 
terstate rates are not shown to be unreasonable, im¬ 
pliedly authorizes the carrier to mamtain the inter¬ 
state rates and to raise to their level the intra-state 
rates involved.*® 


A finding by a state commission in a proceeding 
brought by a shipper that a certain rate is exces¬ 
sive and an order fixing a lower rate operates gen¬ 
erally and inures to the benefit of all shippers sim¬ 
ilarly situated.** 

§ 284. - Review by the Courts 

a In general 

b. Extent and limits of review 
a. In General 

Parties interested are entitled to a review by the 
courts of rates established by the legislature or regu¬ 
latory commission, which review must be in the manner 
prescribed by the statute, where a statute authorizes a 
particular method of review. 

When the legislature exercises its power to es¬ 
tablish rates, the act by which the establishment is 
effected becomes a law, which the courts have no 
other choice than to enforce, unless the legislature 
has exceeded its constitutional authority.^ How¬ 
ever, the action of a legislature, of the interstate 
commerce commission, or of a state regulatory 
commission, is not conclusive as to the reasonable¬ 
ness of the rates so fixed. While a carrier has no 
right to escape the visilorial power of the state to 
ascertain whether it keeps within its charter rights, 
carriers are not subject to the absolute control of 
the legislature as to rates charged for transporla- 


out the findings of the commi-czsion. 
—S D. Warren Co. v. Maine Cent. 
R. Co. 135 A. 526, 126 Me. 23. 

Order for refund oonsfemed 

Utilities comfni<;sion*s order to re¬ 
fund collections exceediniT maximum 
freight rate fixed thereby applies 
only to sums collected under sched¬ 
ules theretofore in effect—D. War¬ 
ren Co V. Maine Cent. R. Co., 135 A. 
526. 126 Me 23. 

93. Ill—Alton & S. R. Co. v. Illi¬ 
nois Commerce CoTnnnjssioii, 147 N. 
B. 417. 316 IlL 625. 

Seduction, limited to territory com¬ 
plained of 

Where mining^ companies filed com- 
plamt agajnst railroads for reduc¬ 
tion of rates for transportation of 
coal within a twenty-mile radius of 
certam center, order of commission 
reduemg rates withm thirty-mile 
radius was beyond commission’s Ju¬ 
risdiction and authority—^Alton & S 
Co. V. Illinois Commerce Com- 
nussion. 147 NE. 417, 316 Ill. 625. 

Tex—^Houston Chamber of Com¬ 
merce V Railroad Commicssion of 
Texas. CivApp.. 19 S.W2d 583, 
affirmed Railroad Commission of 
Texas v Houston Chamber of Com¬ 
merce, 78 SW.2d 591, 124 Tex. 375 
35. Me.—S. I>. Warren Co. v. Maine | 


Cent. R. Co., 135 A 526. 126 Me 
23. 

Where no date fixed in. order 

Utilities commission’s order fixing* 
maximum freight rate becomes ef¬ 
fective on signmgr ^d. service, where 
no date is fixed—S. I>. Warren Co. 
V. Maine Cent. R- Co., 135 A. 526, 
126 Me. 23. 

96. Ind—^Baltimore & O. R. Co. v. 
Public Service Commission of In¬ 
diana, 177 NE. 260. 202 Ind. 618. 

Order of comiyiiFSion. construed 1 
Public service commission's or¬ 
der merely extended effective date 
of order fixing freight rates, and 
did not affect finality of order fixing 
rates.—^Baltimore & O. R Co v. Pub¬ 
lic Service Commission of Indiana 
177 NE. 260. 202 Ind. 618. 

Order held not too indefinite 

In a proceeding to review order 
of public service commission, re- 
Quirmg railroads to establish joint 
through freight rates, where record 
does not show that order has been 
superseded and such order becomes 
effective m twenty days by Reming¬ 
ton Code 1915 § 8626—81, it will 
he presumed after twenty days that 
order has been complied with, and 
such compliance would show that it 
was not too indefinite to be enforced 
as contended.—State v. Public Service 
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Commission of Washington, 163 P. 
1143, 95 Wash. 376, affirmed State 
V. Public Service Commission. 166 P- 
793, 95 Wash. 376. , 

97- U S —Chicago, B. & Q R Co. v. 
Mernam & Millfird Co., CCA Neb, 
297 P 1, certiorari denied Mernam 
& Millard Co v Chicago, B. & Q 

R. Co, 44 SCI 637. 265 US 592. 
68 Li Ed. 1196, and error dismissed 
45 S Ct 640, 268 U.S. 6S2. 69 L-Ed. 
1155—^North American Co v. St. 
Liouis & S. F R. Go, r> C.Mo , 288 
P. 612, reversed on other grounds, 
CCA., Spiller v. St Louis & S 
P. R Co, 14 P2d 284, certiorari 
granted St Louis & S F R Co v. 
Spiller, 47 SCI. Ill, 273 US. 680. 
71 LEd 680, affirmed in part and 
revel sed in pait on other grounds 
47 SCI. 635, 274 U.S. 304, 71 L. 
Ed. 3060. 

98. U S —^American Exp. Co v Stale 
of South Dakota ex rel. Caldwell, 

S. D. 37 set 656. 244 US 617. 61 
LEd. 1352. 

99- Ill—A. L. Jones Co. v Chicago, 
M & SL P. Ry. Co. 213 IlLApp. 
283 

Ohio —^Taylor-Williams Coal Co. v. 
Public Utilities Commission of 
Ohio. 119 N.E. 459. 97 Ohio St 224, 
1- Ky—^Louisville & N. R. Co. v. 
Greenbrier Distillery Co., 187 S.W, 
296. 170 Ky. 775. 
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tion.2 The question of whether rates are not so 
unreasonably low as to deprive the carrier of its 
property without such compensation as the consti¬ 
tution secures cannot be so conclusively determined 
by the legislature of the state, or by regulations es¬ 
tablished under its authority, that the matter may 
not become the subject of judicial inquiry ;3 and 
a statute which provides that rates fixed by a rail¬ 
road commission shall be final and conclusive as to 
the reasonableness of the rates, and that the ques¬ 
tion cannot be the subject of judicial inquiry, is 
void as depriving the carrier of its property without 
due process of law and as depriving it of the equal 
protection of the law.^ The judiciary are the final 
judges of what is reasonable or of what impairs the 
right of the corporation to a reasonable compensa¬ 
tion for services rendered and, although a state 
regulatory commission may have exceeded its ju¬ 
risdiction in establishing rates, the court of last re¬ 
sort of the state has final jurisdiction to determine 
the reasonableness of the rates, and one who seeks 
to review the order is bound by the decree of such 
court.® Thus, the acts of a state commission in es¬ 
tablishing rates are subject to review by the courts 
to determine whether a rate is unreasonable or tm- 


just.^ 

The review must be in the manner prescribed 
by statute.® In a number of jurisdictions, under 
the statutes therein, an appeal is authorized from 
orders of railroad commissions fixing rates.® In 
others the courts have jurisdiction to set aside 
an order of the regulatory commission fixing rates 
where they are beyond its power or unreasonable 
and excessive.^® In some jurisdictions certiorari 
will not he to review an order of the railroad 
commission fixing intra-state freight rates-^l 
Where the reasonableness of an established rate 
has been sustained by the courts, the question of 
the reasonableness of such rate cannot be litigated 
in a proceeding to recover from the earner amounts 
exacted in excess thereof. 

An appeal must be taken withm the time allowed 
by the provisions of the statute authorizing it,i® 
and the steps required to perfect the appeal must 
be comphed with.^^ It is not necessary that a mo¬ 
tion for a new trial be filed and presented to the 
commission, in order to have the court on appeal 
determine the reasonableness and justness of the 
order of the commission from which the appeal is 


S. Miss—Stone v. Natchez, etc., H. 

Co., 62 Miss. 646 
VzotectioiL of rights iosnred 

That action of public service com¬ 
mission can by proper proceedings be 
reviewed by court furnishes one com- 
plaiTiing of change in railroad rates, 
as fixed by his contract, a full op¬ 
portunity to he properly protected 
in enjoyment of his lights.—Leiper 
V. Baltimore & F. R. Co, 105 A. 551, 
262 Pa. 328. 

3. TJ.S—Smyth v. Ames, Neb., 18 S 
Ct. 418, 169 U.S 466. 42 r,.Ed. 819 
—Chicago, etc., R. Co. v. 'M'inne- 
sota, 10 S.Ct. 462. 134 US 418. 33 
IjEd. 978, reversing 41 N.W. 465, 
40 Minn. 156- 
Frivate carrier 

Reasonableness of rate fixed by de¬ 
partment of public works for private 
earner line^ under Remmgton Comp. 
St. S 6749, IS one of fact, reviewable 
by courts.—State v. Kuykendall, 228 
P 853, 130 Wash. 674, afiarmed 232 
P. 695, 132 Wash. 700. 

4k U.S—Chicago, etc., R. Co. v. Min¬ 
nesota, Mmn., 10 S Ct. 462, 134 U 

S. 418. 33 li-Bd. 970. 

5. U.S—Reagan v. Farmers’ I*. & 

T. Co, Tex. 14 S.Ct. 1047, 154 U 
S 362, 38 Ii.Ed. 1014. 

10 C.J. p 413 note 80. 

6. U.S.—Detroit, etc., R. Co. v. Mich¬ 
igan R. Commn, Mich., 35 S Ct. 126, 
235 U S. 402, 59 LkEd. 288, afllrming 

. 203 F 864 

7. Tex.—Railroad Commisssion of 


Texas v. Lamb, CivApp, 81 S.W- 
2d 161—Clayton Oil & Refining Co 
V. Railroad Commission of Texas, 
Civ App., 3 S W.2d 497—Missoun- 
Kansas & T. R. Co. of Texas v. 
Railroad Commission of Texas, Civ 
App., 3 S.W 2d 489, affirmed Pro¬ 
ducers’ Refining Co. v. Missouri, 
K & T. R. Co of Texas, Com. 
App., 13 S.W-2d 67, and 13 S.W.2d 
680. 

Order vacating suspension, of rates 
Order of railroad comnriission va- 
catmg suspension of rates filed by 
rail carriers is reviewable smee it 
IS m effect an order approving and 
allowing rates as filed by earners.— 
Lang V. Railroad CoTrimission of Cal¬ 
ifornia, 42 P.2d 639, 2 Cal 2d 550. 

a. Arft —Clear Creek Oil & Gas Co. 
V. Ft Smith Spelter Co., 255 S.W. 
903, 161 Ark. 12, affirmed Ft Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co, 45 set 263, 267 US. 231. 
69 L.Ed. 588. 

9. Ark.—Clear Creek Oil &, Gas Co 
V. Ft Smith Spelter Co., supra. 

Pa.—Allegheny Steel Co. v New York 
Cent R, Co., 188 A. 332, 324 Pa. 
353. 

110 C.J. p 438 note 7. 

10. La.—Empire Rice Milling Co. v. 
Railroad Commission of Louisiana, 
79 So 833. 143 La. 1036. 

Appeal not authoziied 

No law confers on the courts ap¬ 
pellate jurisdiction over rulings of 
the railroad commission fixmg rates. 
—Shreveport Wmdow Glass Co. v. 
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Railroad Commission of Louisiana, 79 
So 407, 143 La. 794. 

11- Miss.—Illinois Cent R. Co v. 
Mississippi R. Commission, 109 So 
868, 143 Miss. 805. 

12. Mich—^Fletcher Paper Co. v. De¬ 
troit & M. Ry. Co, 164 N.W. 528, 
198 Mich. 469, affirmed Detroit & 
M R. Co. V. Fletcher Paper Co, 
39 S.Ct 13, 248 U.S. 30. 63 LEd. 
107. 

13l Okl.—Atchison, etc., R. Co. v. 

Love, 99 P. 1081, 23 OkL 192. 
14. Record foz review 

“Any proper party feeling aggriev¬ 
ed may prosecute an appeal there¬ 
from by mairiTig- application to the 
chairman of said commission for 
him, under the seal of said cottittiis- 
sion, to certify to this court all the 
facts upon which the action appeal¬ 
ed from was based, and which may 
he essential for the proper decision 
of the appeal, together with such 
evidence introduced before or con¬ 
sidered by the commission as may 
be selected, specified, and required 
to be certified by any party m mter- 
est, as wel^ as such other evidence 
so introduced or considered as the 
commission may deem proper, and 
also a written statement of the rea¬ 
sons upon which the action sought 
to be appealed from is based, to be 
filed with the record of the case, 
which will constitute the record for 
review m this court.”—Atchison, etc., 
R. Co. V. Love. 99 P. 1081, 23 OkL 
192. 
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prosecuted.15 An appeal by a carrier from a gener¬ 
al order of the commission not directed against 
any specific company or companies by name will 
be dismissed when it does not appear from the 
record that the rates, schedule, faalities, or con¬ 
veniences of such appellant company are affected 
by the order appealed from.t® 

In jurisdictions where the reasonableness of rates 
established by the regulatory commission may be 
reviewed by the courts m direct proceedings au- 
thonzed for that purpose, it has been held that 
such proceedings may be instituted by parties in¬ 
terested in the rates promulgated, whether notified 
or not,^^ and that the trial in such proceeding is 
governed by the rules controlling in civil cases gen¬ 
erally.^* 

On appeal from an order of the commission m- 
creasmg rates, the court may penmt the enforce¬ 
ment of the increased rates pending determination 
on the merits of the appeal, where essential to pro¬ 
vide the carrier with funds necessary for the con¬ 
tinued operation of its lines.t9 A statute requir- 
mg that no supersedeas shall be granted in any 
action or proceeding brought to review an order 
of the commission refusing to permit an increase 
in rates, pending final determination thereof, ap- 
phes to an order refusing to permit an increase 
imder a tariff by canceling the tanff.*^ 

Effect of judgment on review. Under a statute 
maloTig the provisions of a code of civil procedure 
relating to writs of review apphcable to a review 
by a particular court of the orders of the state reg¬ 
ulatory commission, the effect of the judgment of 


the court on review is precisely the same as pro¬ 
vided by the code and the rules of the court in oth¬ 
er cases, and the commission has no discretion 
but to obey the mandate of the court.*^ 

Remand. A statute requiring the court, where 
It finds that the regulatory commission failed to 
receive evidence properly proffered, to remand the 
case to the commission with instructions to receive 
the evidence offered and enter a new order based 
on the evidence theretofore taken and the new evi¬ 
dence received, unless it appears that such new 
evidence would not be controlling, does not require 
the court to remand on an appeal to determme the 
reasonableness or lawfulness of an order of the 
commission, where the record does not show that 
the commission failed to receive any evidence prop¬ 
erly proffered, but in such case the judgment of 
the court on the appeal is a final order confirming 
or setting aside the order of the commission.22 

b. Extent and T-imits of Review 

Broadly speaking, the power of the courts in re¬ 
viewing rates fixed by a legislative or regulating body 
IS limited to a determination of whether they are con¬ 
fiscatory. They will not, as a rule, determine ques¬ 
tions of fact although they may consider the legal suf¬ 
ficiency of evidence and findings; and, further, they 
may determine whether the legislature or board or com¬ 
mission has acted within its powers. 

The courts do not sit as a board of review to 
substitute their judgment for that of the legislature 
or of those bodies legally constituted by them to 
act as to matters within the province of either,*^ 
and since, as is discussed in § 280 supra,* they have 
no power to fix the rates themselves, they are not 
authorized to revise or to change a body of rates.*^ 


15 . Okl.—Atchison, etc., R. Co. v. 
Love, supra 

le. Okl—Gulf, etc., R. Co. v. State. 

no P. 651, 26 OkL 761. 

17- Tex—Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas. CivApp.. 19 S.W.2d 583. 
affirmed Railroad Commission of 
Texas v, Houston Chamber of Com¬ 
merce. 78 SW.2d 591, 124 Tex. 375 
18. Tex.—^Houston Chamber of 
Commerce v. Railroad Commission 
of Texas, supra. 

19- R.I —^Pubhc Utilities Commis¬ 
sion V Rhode Island Co. 108 A. 66. 
42 R I. 394—Public Utilities Com¬ 
mission V. Rhode Island Co.. 104 A. 
690. 

an. Wash.—North Pac. Coast Freight 
Bureau v. Department of Public 
Works, 286 P. 86, 156 Wash 137. 
31- Colo.—Denver & S L R. Co v 
Chicago. B & Q R. Co., 185 P. 817, 
67 Colo. 155. 

On. 

Where an order of the public serv¬ 


ice comTTijssion fixing division of| 
rates between carriers was set aside 
and cause remanded, the commis¬ 
sion must hear and determme the 
cause de novo m the light of the 
methods and principles announced by 
the court.—^Denver & S. L R. Co. 
V. Chicago, B. & Q. R. Co., 185 P 
817, 67 Colo. 155. 

22. Ill—Illinois Cent, R Co. v. Illi¬ 
nois Commerce Commission, 173 N. 
H. 804. 342 Ill. 11. 

23- Ark.—Clear Creek Oil & Gas Co. 
V. Ft. Smith Spelter Co., 255 S. 
W 903. 161 Ark. 12, affirmed Ft. 
Smith Spelter Co v. Clear Creek 
Oil & Gas Co, 45 S.Ct. 263, 267 
U S. 231. 69 L.Bd. 588. 

Ill —^filoline Consumers* Co. v. Illi¬ 
nois Commerce Commission ex rel 
Chicago, B. & Q R. Co., 187 N.E 
161, 353 Ill. 119. 

Ohio—Baltimore & O. R Co v. Pub- 
hc Utilities Commission of Ohio, 
198 NB. 869, 130 Ohio St 258. 
Or.—Oregon-Washington R. &. Nav. 
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Co V. Corey, 252 P. 955, 120 Or. 
517 

Utah—^Jeremy Fuel & Grain Co v. 
Public Utilities Commission, 226 
P 456. 63 Utah 392. 

10 C J. p 414 note 83. 

Order held proper 

An order of the public service com¬ 
mission refusing to restrain a rail¬ 
road company from increasing a 
freight rate on a particular com¬ 
modity will not be reversed by the 
superior court, where it appears that 
the company assumed the burden of 
proof imposed by the Public Service 
Commission Act § 4 art 5 that the 
evidence produced was duly heard 
by the commission, and that the or¬ 
der made was within the power of 
the commission and not unreasonable. 
—West Virginia Pulp & Paper Co. v. 
Public Service Cornrnission, 65 Pa. 
Super. 5. 

24- Colo—Denver & S. L. R. Co. v- 
Chicago. B. & Q. R Co., 171 P. 74. 
64 Colo. 229. 

iwipn —City of Duluth V. Railroad 
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They will not consider the expediency or wisdom 
of an order relating to rates or whether, on like 
testimony, they would have made a similar ruling.^s 
Nevertheless, the powder of the courts to review 
a schedule of rates is coextensive with the limits 
of the protection afforded by the constitution.-® 
Even so, rate regulation will be reviewed by the 
courts only in so far as it is necessary to determine 
whether or not the rate established is so unreason¬ 
able and unjust as to cause a practical destruction 
of property rights or amount to a confiscation 
of the carrier’s property.^^ They may consider 
whether the rates fixed or approved by the legis¬ 
lature or regulatory commission are confiscatory,^* 
and, if they are, may restrain their enforcement 
and under some statutes they may hear and deter¬ 
mine whether or not an order of the commission fix¬ 
ing maximum rates, or its order declinmg to change 
a rate fixed by the carrier, is valid, by ascertaining 


whether or not the rate so fixed or the rate un¬ 
changed was reasonable.*® Other than this, how¬ 
ever, the reasonableness or unreasonableness of the 
rates prescribed, or whether they were arbitrarily 
prescribed, is not reviewable.*^ To authorize ac¬ 
tion on the part of the court, it must clearly ap¬ 
pear that the protection afforded by the constitution 
has in some degree been taken away,** and it must 
be made plainly to appear that the rates ordered 
are void.** 

As a general rule, conclusions on a question of 
fact are not reviewable by the courts,*^ and unless 
arbitrarily reached without proper consideration 
of all the facts, or determined on a manifestly 
wrong basis, will be controlling.*® Orders of 
the regulatory board or commission are presumed 
to be correct,*® and, unless shown to be otherwise, 
will be aflGirmed.*^ Under some statutes the find- 


and Warehoiise Commission of 
State of Minnesota, 209 N.W. 10, 
167 Mmn. 311. 

Tex.—^Railroad Commission of Texas 
V. Uvalde Const. Co., Civ.App., 49 
S.W.2d 1113. 

10 C.J. p 414 note 84. 
cs-n-not restore former rate 

Court, on reviewing commerce com¬ 
mission's order reducing rate, had 
no authority to restore former rate. 
—Illinois Commerce Commission v. 
Chicago & I. Ry. Co., 163 N.R. 
664. 332 Ill. 243. | 

25. U.S —Illinois Cent. R. Co. v. 
Vest, D.aKy. 39 F.2d 658. 

10 C J. p 414 note 85, 

SlscretioiL of corn-mi «siott> not inter¬ 
fered with 

Discretion exercised by state cor¬ 
poration commission m reducing 
railroad rates cannot he interfered 
with by court of appeals unless 
rate fixed is unreasonable as mat¬ 
ter of law.—Norfolk & W. Ry. Co. v. 
Commonwealth ex rel. Mathieson Al¬ 
kali Works, 174 aUL 85. 162 Va. 314. 

26. U.S.—Hooker v. Interstate Com¬ 
merce Commn., Com Ct, 188 F. 242, 
252, reversed on other gn^ounds 32 
S.Ct. 769, 225 U.S. 302, 56 D.Fd. 
1099. 

10 C.J. p 414 note 86. 

27- U S.—^Houston Electric Co, v. 
City of Houston, D.C.Tex., 265 F. 
360. 

Ky.—^Louisville & N. R. Co. v. Green¬ 
brier Distillery Co., 187 SW. 296, 
170 Ky- 775. 

10 C.J- p 414 note 87. 

Analogous to review of jury verdict 
The district court can review the 
findings of the commission only in 
so far as to determine whether the 
rates fixed are so unreasonable as to 
he confiscatory, just as an appellate 
court reviews the verdict of a juryj 


for the purpose of determining 
whether it is so excessive that it 
cannot stand.—Steenerson v. Great 
Northern R. Co., 72 N.W. 713. 69 
Mmn. 353. 

dear evidence reauired 

Courts will not mterfere without 
clear evidence that the rate is un¬ 
reasonable, discriminatory, or ex¬ 
tortionate.—Empire Rice Milling Co 
V. Railroad Commission of Louisiana, 
79 So. 833. 143 La. 1036. 

28. Ark.—Clear Creek Oil & Gas Co. 
V. Ft, Smith Spelter Co., 255 S.W. 
903, 161 Ark. 12, affirmed Ft. Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co., 45 S,Ct. 263. 267 U.S. 231. 
69 L.Ed. 588. 

ni.—^Indiana Harbor Belt R. Co. v. 
Illinois Commerce Commission, 172 
N.E. 708. 340 Ill. 304. 

Ky.—Louisville & N. R. Co. v. Green¬ 
brier Distillery Co, 187 S.W- 297, 
170 Ky. 775. 

Mmn —City of Duluth v. Railroad 
and Warehouse Commission of 
State of Minnesota, 209 N.W- 10, 
167 Mmn. 311. 

29- Ky.—^Louisville & N. R. Co. v. 
Greenbrier Distillery Co., 187 S.W. 
296, 170 Ky. 775 

Tex.—^Missouri. & T. Ry. Co. of 

Texas v. Empire Express Co., Com. 
App., 221 SW. 590, reversing, Civ. 
App„ 173 SW. 222. 

10 C J. p 438 note 12. 

Conn.—^Turner v. Connecticut 
Co., 101 A 88, 91 Conn. 692. 

31- U S.—Westinghouse Electric & 
Mfg Co. V. Binghamton Ry. Co., N 
V., 255 F. 378, appeal dismissed 
257 F. 726, 169 C.C.A. 14 
Ky.—^Louisville & N. R. Co. v. Green¬ 
brier Distillery Co., 187 S.W. 296, 
170 Ky. 775. 

32. U S.—Hooker v. Interstate Com¬ 
merce Commn, ConuCt., 188 F. 242, 
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252, reversed on other grounds 32 
S.Ct. 769, 225 U.S. 302, 56 L.EcL 
1099. 

Ill —Chicago Union Tract. Co. v. 
Chicago. 65 N.E. 451. 199 HL 484, 
59 L.R.A. 631. 

33- Neb.—Omaha & C. B. St. Ry. Co. 
V. Nebraska State Railway Com¬ 
mission, 173 N.W. 690. 103 Neb. 
695. 

10 C.J. p 414 note 89. 

34w U.S.—Interstate Commerce 
Connmn v. Southern Pac. Co., Com. 
Ct., 34 S.Ct. 820, 234 U.S. 315, 58 
L.Ed. 1329. 

10 C J, p 415 note 90. 

35- Wash.—^Northern Paa Ry. Co. 
V. Department of Public Works, 
217 P. 507, 125 Wash. 684, motion 
denied 45 S.Ct. 196. and reversed 
on other grounds 45 S.Ct. 412, 268 
U.S. 39, 69 L.Bd. 837. 

Failure to consider facts not shown. 

Ill.—Moline Consumers' Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B. fJ Q. R. Co., 187 N.E. 
161, 353 Ill. 119. 

renti:>nalile for order not idiown 

Ill.—^Illinois Cent. R. Co. v. Illinois 
Commerce Commissdon, 195 N.E. 32, 
359 IIL 563. 

36m Ark.—St- Louis-San Francisco 
Ry. Co. V. Norris, 12 S.W2d 915, 
178 Ark. 940—Clear Creek Oil & 
Gas Co. V. Ft. Smith Spelter Co., 
255 S.W. 903, 161 Ark. 12, affirmed 
Ft. Smith Spelter Co. v. Clear 
Creek.Oil & Gas Co, 45 S.Ct. 263, 
267 U.S 231. 69 L.Ed- 588. 

La—Empire Rice Milling Co. v. Rail¬ 
road Commission of Louisiana, 79 
So. 833, 143 La. 1036. 

10 C.J. p 438 note 15. 

37- Va.—Wfl«shiTigton Southern R- 
Co. V. Com, 71 SE. 539, 112 Va. 
515. 

10 C. J. p 438 note 16. 
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mgs of the commission, on appeal, are prima facie or otherwise not in conformity with the law will 

true®^ aside.^5 

The order reviewed must be based on competent A presumption will be indulged that a state rail- 
evidence,^® and the courts must weigh and con- road commission, in fixing intra-state railroad 

sider the evidence,^® but have no power to pass rates, acted with full knowledge of the situation, 

on conflicts of testimony, nor to determine the and, where the record does not disclose all the evi- 

wei^’ht of the evidence in its bearing on the reason- dence, a rate sustained by the highest state court 

ableness of the rate>^ They are limited in their will not be held by the supreme court of the United 

consideration of the evidence to a determination States to be confiscatory as depriving the railroad 

of whether the order has substantial foundation company of its property without due process of law, 

therein,^^ and if there is substantial evidence sup- vrhere it appears by the report of the company 

porting the order it will be sustained,^® even though that the rate exceeds the average rate received 

the evidence is conflicting but an order indisput- by the company during the previous year nor 

ably contrary to the evidence, or without evidence, will the federal courts disturb, on the theory of 


Foiats not uxiT^ liefore the eom.- 
‘mitsKion, cannot be considered—^Lang 
V Railroad CoTnimssion of Califoi>- 
nia. 42 P 2d 639. 2 CaL2d 550. 

Becord beld to sbow sOilppor’s con^ 
tentioiL passed on 

Ill —^Moline Consumers’ Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B. & Q. R. Co., 187 N.E 
161. 353 IlL 119. 

38. Ill.—State Public Utilities Com¬ 
mission of IIL V. Atchison, T. & S. 
P. Ry. Co.. 115 N.E. 904, 278 UL 
58 

Fi«fUngs oss^t^ai to review 

Where commerce commission did 
not make fact findmgs on issues 
raised by complaint respecting rail¬ 
road’s charges for refrigeration, 
court could not review decision.— 
People’s Fruit & Vegetable Shippers* 
Ass’n V. Illinois Commerce Commis¬ 
sion, 184 N.E. 615, 351 IIL 329. 

Validity of statute 
Statute making findings of com¬ 
mission pnma facie true on appeal 
IS constitutional.—State Public Util¬ 
ities Commission of IIL v. Atchison, 
T. & S. P. Ry. Co.. 115 N.B. 904, 278 
Ill 58. 

Where facts controverted 
Where facts are controverted, 
courts will give great weight to find¬ 
ing of state commerce commission 
on complaint as to unreasonableness 
of freight rates.—^Illinois Commerce 
Commission v. Illinois Traction, 167 
N.E. 38, 335 lU. 247. 

39, Ill.—State Public Utilities Com¬ 
mission V. Toledo. St. Ij. & W. R- 
Co, 122 N.E. 158, 286 HL 582. 

^ Ill-—^Illinois Commerce Commis¬ 
sion V. Illmois Traction, 167 N. 
E. 38, 335 UL 247. 

dL Or.—Oregon-Wflshingrton R. & 
Nav Co. V. Corey, 252 P. 955. 120 
Or. 517. 

^ U S.—^Illinois Cent. R Co. v. 

Vest. DCtKy., 39 F.2d 658. 

IIL—Chicago & B. L Ry. Co. v. Com¬ 
merce ComTni<«sion, 175 N.E, 8, 343 
UL 117—Atchison, T. & S. P. Ry. 


Co. V. Illinois Commerce Commis¬ 
sion. 166 NEL 466, 335 111. 70. 

43- U S —^Illmois Cent. R. Co- v- 
Vest, DCKy. 39 P.2d 658. 

UL—^Moline Consumers* Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago. B & Q. R Co, 187 N. 
E. 161, 353 UL 119—^Atchison. T. 
& S. F. Ry. Co V. Commerce Com¬ 
mission. 167 NE. 831, 335 UL 624 
—^Illinois Commerce Commission 
V. Chicago & £1 I. Ry. Co, 163 N. 
E. 664, 332 IIL 243—State Public 
Utilities Commission v. Terminal 
R. Ass’n of St. Uouis, 118 N.B. 71, 
281 IIL 181. 

NJMC.—San Juan Coal & Coke Co. v 
'Santa P€, S. J. & N. Ry. Co., 2 
P 2d 305. 35 N.M. 512—Gilliland Oil 
Co. of New Mexico v. Atchison, T 
& S. F. Ry. Co. 275 P. 93, 33 N 
M. 638—Artesia Alfalfa Growers’ 
Ass’n V. Atchison, T. & S. P. Ry 
Co. 270 P. 796, 33 N M. 468—Kin¬ 
ney V. New Mexico Midland Ry. 
Co, 214 P. 754. 28 N.M 451. 

Pa —^American Lime &, Stone Co. v. 
Public Service Commission, 100 Pa. 
Super. 158. | 

Va—^Norfolk & W. Ry. Co. v. Com¬ 
monwealth ex reL Mathieson Al¬ 
kali Works, 174 SB. 85, 162 Va 
314. 

Wash.—Great Northern Ry Co. v 
department of Public Works of 
Washington, 296 P. 142, 161 Wash 
29. 

I Improper evidence 

Order of state corporation com¬ 
mission reducing railroad rates, sup¬ 
ported by proper evidence, will not 
be reversed because of admission of 
improper evidence unless order was 
controlled by such improper evidence. 
—^Norfolk &' W. Ry. Co v. Common¬ 
wealth ex rel. Mathieson Alkali 
Works. 174 SE. 85. 162 Va. 314. 

Scintilla of evidence insuflBLcient 
The order must be supported by 
substantial evidence, and not merely 
a scmtilla of evidence. 

U S —^Illinois Cent R. Co. v. Vest, 
DCKy. 39 P.2d 658. 

UL—Atchison, T. & S F. Ry- Co. v- 
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Commerce Commission, 167 N.B. 
831, 335 Ill 624. 

44. Colo.—Atchison. T. & S F. Ry. 
Co. V. Public Utilities Commission, 
188 P. 747. 68 Colo. 92 
45- Colo.—Atchison, T. & S F. Ry. 
Co. V. Public Utilities Cornmission, 
supra. 

UL—Chicago & E. I Ry. Co. v. Illi¬ 
nois Commerce Commission, 173 
N.B. 380, 341 Ill 277. 

Pa.—Baltimore & Ohio R. Co. v. Pub¬ 
lic Service Commission. 66 Pa.Su- 
per. 403—^McCrady Bros. Co. v. 
Pittsburgh & Lake Erie Railroad 
Co., 66 Pa.Super. 307- 
10 C.J. p 415 note 91. 

Conxt wiU not in^e new 

If the order of the commission is 
not sustained by the facts on which 
it was predicated the court will not 
enter into an independent investiga¬ 
tion of the evidence to determine 
whether there are facts on which the 
order could be sustained.—Atchison, 
T. & S. F. Ry. Co. v. Commerce Com¬ 
mission, 167 N.E. 831. 335 UL 624- 
Brew or additional evidence 

(1) Under some statutes, on appeal 
from an order or decision of the state 
regulatory commission as to the rea¬ 
sonableness of a earner's rates for 
transportation, new or additional evi¬ 
dence cannot be introduced, but the 
appeal must be heard on the rec¬ 
ord of the commission. 

Ark.—Clear Creek Oil & Gas Co v. 
PM: Smith Spelter Co, 25*> S.W 903, 
161 Ark. 12, affirmed PM:. Smith 
Spelter Co v. Clear Creek Oil & 
Gas Co. 45 S Ct. 263, 267 U.S. 231, 
69 L.Ed. 588. 

Ill—State Public Utilities Commis¬ 
sion V. Atchison, T & S F. Ry. 
Co, 116 NE. 696, 279 IlL 194. 

(2) Ky.St. § 829, limiting evidence 
which can be heard m circuit court 
to that heard before railroad commis¬ 
sion, IS constitutional.—^Louisville & 
N. R- Co. V. Greenbrier Distillery Co., 
187 S.W. 296. 170 Ky. 775. 

4eL U.S.—Seaboard Air Line Ry. v 
Florida, 27 S-Ct. 109, 203 U.S. 261, 
61 L.Ed. 175. 
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interference with interstate commerce, an order 
of a state railroad commission suspending an inter¬ 
state railway company’s supplemental tariff to give 
the commission an opportunity to investigate where 
the affidavits are conflicting.^^ So, it has been 
held that a court of equity should not hold invalid 
an act of the legislature or of a regulatory commis¬ 
sion, fixing maximum rates of a carrier until a 
fair trial has been made of continuing business un¬ 
der the statute, and the practical result of such 
rates has been determined.^* 

The courts in reviewing an order of a regulatory 
commission fixmg or determining the reasonableness 
of a rate have jurisdiction to determine their 
power to review the order of the comTnission,^* 
and to determine whether the rates have been es¬ 
tablished in due form of law imder a valid law 
and under a valid commission,^® and whether the 
board or commission acted within the scope of its 
authority.51 Also, where the state commission 
determines that rates fixed by a carrier under a 
power conferred by its charter do not conform 


to the power and classification provided therein, re¬ 
sort may be had to the courts by the commission 
or the carrier to determine the question.®^ 

In Oklahoma by virtue of constitutional pro¬ 
visions, the court, in reviewmg the order of the cor¬ 
poration commission, sits in a legpislative and admin¬ 
istrative capacity,^* and is bound by the presump¬ 
tion created by the constitution, that the acbon of 
the commission is pnma faae reasonable and just, 
but subject to be rebutted or overcome by the facts 
m the record as found and weighed by the court 
on review.5^ 

§ 285. Matters Considered in Determining 
Reasonableness 

There is no precise formula for determining a rea¬ 
sonable rate. It must be determined on a consideration 
of ail the facts and circumstances of the particular case. 

There is no precise formula for determming with 
fine accuracy the point of reasonableness of a car¬ 
rier’s rates.55 There are many factors entermg 


47. XI.S—Grand Trunk R. Co v. 
Micbig^an B. Commn., Mich., 34 S 
Ct. 152, 231 ns. 457, 58 X.E3d. 310, 
affirming^, D.C., 198 F. 1009. 

48. Keb.—State v. Adams Express 
Co., 122 NW 691, 85 Neb. 25, 42 
Ii.RA,NS., 396. 

xate 

In view of the difficulty of meas- 
uTingr the reasonableness of freight 
charges by reference to the cost of 
transporting a particular commodity, 
an order of the department of pub¬ 
lic works, establishing umform mtra- 
state tariff rates for the transporta¬ 
tion of logs and providing for a test 
period of twelve months to establish 
the reasonableness or unreasonable¬ 
ness thereof, will be affirmed with¬ 
out prejudice to the right of the car¬ 
riers to reopen the case.—^Northern 
Pac. Ry. Co. v Department of Pub¬ 
lic Works, 217 P. 507, 125 Wash. 584, 
motion denied 45 S.Ct. 196, and re¬ 
versed on other grounds 45 S.Ct 412, 
268 U.S. 39, 69 L Sd. 837. 

49- Ind-—Chicago, etc., R. Co. v. 
State R. Cornmn., 78 N.E. 338, 79 
N.£. 520, 38 Ind App. 439. 

10 C.J. p 438 note 10. 

50u Ind-—Chicago, etc., R. Co. v. 
State R. Cornmn., 78 NE. 338, 79 
N.B 520, 38 IndA.pp. 439. 

51- Colo.—Atchison, T. & S. F, Ry. 
Co. V Public Utilities Commission, 
188 P. 747. 68 Colo 92. 

Fla.—^Reinschmidt v Louisville & N 
R. Co., 160 So. 69, 118 Pla. 237. 
Ill —Moline Consumers’ Co v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B & Q. R. Co., 187 N.E 
161, 353 HI. 119—Chicago & E. L 


Ry. Co. V. Commerce Commi«?sioii, 
175 N.B. 8, 343 HL 117-—Indiana 
Harbor Belt R Co. v. Illinois Com¬ 
merce Commission, 172 N.E. 708, 
340 ni. 304. 

On own motion 

On appeal by railroads from order 
of public utilities comnnission re¬ 
forming switchmg rates in Denver 
railway yards, supreme court will 
take notice of its own motion of 
jurisdictional Question that part of 
mdustrial switching carried on be¬ 
tween pomts within city and county 
of Denver is beyond jurisdiction of 
public utihties commission.—Atchi¬ 
son, T. &, S. F. Ry. Co. V. Public 
Utilities Comimssion, 188 P. 747, 68 
Colo. 92. 

52. Miss.—Gulf & S. I. R. Co. V. 
Laurel Oil & Fertilizer Co, 159 
So. 838, 172 Miss. 630, amending 
and overrulmg suggestion of error 
158 So. 778, 172 Misa 630, and cor¬ 
rected 160 So. 564, 172 Miss. 630. 

M9'ncis&Tnas Or certloraxl 

If railroad commission should not 
be of opinion that rates fixed by 
railroad’s directors under power con¬ 
ferred by legislative charter con¬ 
form to charter provisions, railroad 
should either compel by mandamus, 
or, if a disputed issue, review mat¬ 
ter by certiorari, and rates, if coi> 
rect, would be effective from date 
they were filed with comTni«?sion — 
Gulf & S. L R. Co. V. Laurel Oil 
& Fertilizer Co, 159 So 838, 172 
Miss. 630, amending and overruling 
suggestion of error 158 So. 778, 172 
Misa 630, and corrected 160 So 564, 
172 Miss. 630. 

53. Okl.—St. Louis-San Francisco 
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Ry. Co. V. State, 198 P. 73. 81 Okl. 
298. 

10 C.J. P 415 note 95- 
Case tried de novo 
When an appeal is taken from an 
order of the corporation commission, 
fixing a rate to be charged by a 
public service transportation or 
transmission company, to the su¬ 
preme court, it is tried by the su¬ 
preme court de novo on the record 
and evidence before the commission 
or certified by the court, and it is 
the duty of the supreme court to 
judicially determme and fix such rate 
as is just, reasonable,' and correct, 
irrespective of who appeals, so that 
a cross-appeal is not necessary.—St. 
Louis-San Francisco Ry. Co. v. State. 
198 P. 73, 81 Okl. 298 

54. Okl.—Atchison, T. & S P. Ry. 
Co V. State. 267 P. 253. 130 Okl. 
263—St Louis-San Francisco Ry. 
Co V. State. 198 P. 73, 81 OkL 298. 

10 C J. p 415 note 96. 

Fresumi^oiL held ovezthrown. by 
evidence on an appeal from an order 
fixmg switching rates.—St. Loms- 
San Francisco Ry. Co. v. State, 198 
P. 73, 81 Okl. 298. 

Bate extended to other commodities 
Under the evidence, it is held that 
a rate fixed by the corporation com¬ 
mission should apply to all crushed 
rock, gravel, and sand transported 
by the railroad companies m terri¬ 
tory covered by the railroads and to 
that extent the order of the com¬ 
mission should be modified.—Atchi¬ 
son, T. & S. F. Ry. Co v. State, 200 
P. 232, 82 OkL 288. 

55. Ky.—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
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into the consideration ;56 and the final result is 
to be determined, not from the consideration of a 
Single circumstance, but from a general view of all 
conditions affecting the transportation,^'^^ and a 
consideration of all parties directly and materiaUy 
affected.5* All the facts and circumstances must 
be considered by such appropriate processes and 
Standards of reasoning and computation as are af¬ 
forded by law, or by common experience, and the 
dictates of right and justice.®^ A rate just and 
reasonable when prescribed may become too low, 
unreasonable, and confiscatory;®® and it does not 
necessarily follow that a rate which should be 


reduced for the future was unreasonable in the past, 
particularly where it was put into effect in good 
faith and maintained without challenge for a con¬ 
siderable length of time.®^ 

Same tests for minimum rates. No different tests 
or standards are prescribed for the determination 
of a just and reasonable minimum rate than for a 
just and reasonable maximum rate.®^ 

Abnorfnal conditions. Abnormal conditions which 
will exist for only a brief period of time do not 
necessarily require a change of rates, but if it is 
tmcertain, and seems improbable, that conditions 


S.W2d 1025. 233 Ky. 771, certio¬ 
rari denied 51 S Ct. 75, 282 U.S 
868. 75 UEd. 767. 

to secure rate reasouaUe to 
all parties 

Bate making for carriers is not 
scientific process, but is mtended 
to secure rates whicb sball be as 
nearly as possible just and reason¬ 
able to all parties concerned, and 
to provide that all persons shipping 
similar products under similar cir¬ 
cumstances for like distances should 
be treated alikA as nearly as possible, 
and should not be discriminated 
against—Public Service Commission 
of Washmgton v. State, 204 P. 791, 
118 Wash. 629, 25 A.Ii R. 186, aflirmed 
207 P. 688, US Wash. 629, 25 A-LR 
186. 

.^56- HI—Atchison, T. & S. P. Ry. 
Co. V. Illinois Commerce Com¬ 
mission, 166 ^E. 466, 335 Ill. 70. 
Ky—Southern Ry. Co. of Kentucky 
V. Frankfort Distillery, 26 SW.2d 
1025, 233 Ky. 771, certiorari denied 
51 set. 75, 282 IT.S. 868, 75 KEd 
. 767. 

Heed for moiLey 

The mere fact that the carrier 
needs money, entirely apart from the 
reasons for the need, do not alone de- 
termme what are reasonable rates — 
Algoma Coal 6b Coke Co. v. XJ. S., 
D.C Va.. 11 P,Supp. 487. 

Speculative benefits, standmg alone, 
will not justify mterference by a 
state comnussion with existmg rates 
otherwise reasonable.—North Henne- 
pm Producers* Ass’n v. Chicago, St. 
P., M. & O. Ry. Co., 200 N.W. 808, 
160 Mmn 506. 

-57. IlL—Atchison, T. & S. P. Ry. Co. 
V. Illinois Commerce ComTnission, 
166 NE. 466. 335 Ill. 70. 

Glxcuiu8t?ncos of particular case 

'determme whether a rate regrulation 
by a state comnussion is unreason¬ 
able—St. Iioms, I. M. & S Ry. Co. 
V. Clark Pressed Bnck Co., 192 S.W. 
382, 127 Ark. 474. 

rButire system 

In general, the true test of the 


reasonableness of a rate is its ef¬ 
fect on the entire system, and not 
whether a particular part thereof 
IS operated at a profit or loss under 
the prescribed rate —^Milwaukee Elec¬ 
tric Ry. & Iiight Co. V. Railroad 
Commission of Wisconsin, 177 N.W. 
25, 171 Wis. 297. 

Ezistixig conditions 

The rate must be based on exist¬ 
mg conditions.—^Illinois Commerce 
Commission v Cleveland, C, C. & St. 
D Ry. Co, 150 NE 678. 320 IlL 214 
—State Public Utilities Commission 
V. Chicago & N. W. Ry. Co., 121 
N E. 260. 286 HI. 53. 

Extent of switching district 

A railroad switchmg district, es¬ 
tablished for purpose of fixing 
switching rates, must terminate 
within reasonable limits, and bound¬ 
aries should be determined by consid¬ 
eration of all circumstances of par¬ 
ticular case including industries lo¬ 
cated therem, relative mileage, trans¬ 
portation conditions, and commercial 
competition—New York, C & St. L 
R Co v. Public Service Commission 
of Indiana, Ind.. 199 N.E. 573. 

Sate to individual 

Whether carrier gave reasonable 
rates to complainant must be detei> 
mined hy general rules governing 
powers of rate-makmg body when 
determmmg reasonableness —Great 
Northern Ry, Co. v Department of 
Public Works of Wasbmgton, 296 
P. 142, 161 Wash. 29. 

Statutory factors 

Where a statute designates certain 
matters which the state commission 
shall consider m fixing rates, while 
the commission may not be neces¬ 
sarily limited to such matters, an 
order of the commission should not 
stand that does not give full con¬ 
sideration to such matters—State ex 
rel. and to Use of Alton R Co. v. 
Public Service Commission, MoApp., 
110 S W.2d 1121, transferred. Sup., 
100 S.W2d 474. 

SSL Fla.—State v. liouisville, etc, 
R. Co., 57 So 175. 62 Pla 315. 

10 C.J- p 415 note 97. 

59l U.S.—^Atchison, etc., R. Co-. V. i 
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Interstate Commerce Coummi., Com 
Ct., 190 P. 591 

Fla.—State v. Lornsville, etc, R. Co, 
57 So 175. 62 Pla. 315. 

Changed conditioiui 
Where rates fixed by public serv¬ 
ice commission’s order for transpor¬ 
tation of coal in carload lots between 
points in Missouri, where distance 
mvolved was ninety-five miles or 
less, were reasonable and lawful, to 
authorize change in rates required 
changed condition which makes orig¬ 
inal rales unreasonable and unlaw¬ 
ful—State ex rel. and to Use of 
Alton R. Co. V. Public Service Com¬ 
mission, Mo App., 110 S.W 2d 1121, 
transferred. Sup., 100 S W 2d 474. 
Order based on. prior order 

Order of public utilities commis¬ 
sion requiring extension of rate zone, 
entered without hearing of evidence 
as to reasonableness or fairness, and 
made pursuant to void order of rail¬ 
road and warehouse commission, en¬ 
tered more than two years before, 
cannot be construed as original order 
to extend district —State Public Util¬ 
ities Commission v. Chicago & N. W- 
Ry. Co., 121 NE 260. 286 Ill. 53. 
Eomoer error cannot be considered 
Now order of Illinois commerce 
commission fixing rate must be based 
on evidence as to what is presently 
reasonable rale, without regard to 
previous error in former orders fix¬ 
ing rates.—^Illinois Commerce Com¬ 
mission V. Cleveland, C., C. & St. L 
Ry Co. 150 NE 678, 320 IlL 214. 
Reasonableness at time 

Order by commerce commission 
fixing rate must be based on reason¬ 
ableness at time.—Chicago & E I. 
Ry. Co- V Illinois Commerce Com¬ 
mission, 173 N.E. 380, 341 Rl. 277. 

60 l U S —Banton v. Belt Line Ry. 
Corporation, NY, 45 S CL 53^, 268 
U.S. 413, 69 L.Ed- 1020. 

61. Pa.—^Pennsylvania R. Co. v. 
Public Service CornTnijsslon, 190 A. 
367, 125 Pa.Super. 558. 

68 . U.S—JefCerson Island Salt Mm- 
ing Co. V. U. S., D.aOhio. 6 P.2d 
316. 
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will become more favorable for adequate earning 
in the near future, the propriety of emergency rates 
would seem to be indicated.®- Evidence that rates 
fixed by commission were in force for only short 
period of time during which conditions were ab¬ 
normal is insufficient to show the rates confisca¬ 
tory.®^ 

Cost and value of service. Freight rates must 
be fixed with reasonable reference to the responsi¬ 
bility and the cost and value of the service which 
the carrier and the shipper undertake respectively 
to assume and render.®® 

Ownership of goods. The fact that the same 
ownership controls the freight offered and the 
stock of a railroad company which is a common 
carrier does not justify the imposition of different 
rates for proprietary freight and freight inde¬ 
pendently owned.®® 

§ 286. • Value of Property Devoted to 

Public Service and Methods by 
Which It Is Deternilned 

a. General rule 

b. How determined 


a. General Bale 

The present fair value of the property being used by 
a carrier for the convenience of the public is to be con¬ 
sidered as a rate base in determining the reasonableness 
of rates. 

In the determination of the reasonableness of 
rates to be charged by a carrier the fair value 
of the property being used by it for the convenience 
of the public is to be considered as a rate base,®^ 
but it is not conclusive.®® Such value is to be 
determined as of the time when the inquiry with re¬ 
gard to rates is being made,®® but where present 
values are greatly inflated, due to the transitory 
conditions arising from a war or the after effects 
thereof, a valuation based on future price trends 
and below the present inflated value may be made.^® 
Where there is no statutory requirement to that 
effect the commission is not required in all cases 
to fix a definite valuation on a carrier's property, 
whenever there is a complaint against its rates; it 
may be made when necessary or desirable.^^ So 
an appraisement of the value of all of a carrier’s 
property is not a prerequisite, when not required 
by statute, to an increase in intra-state rates of 
the carrier sufficient to prevent a deficit in opera¬ 
tions due to increased taxes and labor cost caused 
by extraordinary conditions resulting from the na- 


83^ Neb.—^In re liincoln Traction 
Co. 171 N.W. 192, 103 Neb. 229. 
IBvidence based oil temporary ab-. 
iLormal conditions 
If evidence tending: to show that 
rates are not remunerative, while 
based on actual experience in the op¬ 
eration of road, relates only to a 
brief peiiod when conditions were 
abnormal, it will not necessarily re¬ 
quire a changre of rates.—In re Lin¬ 
coln Traction Co., 171 N.W. 192, 103 
Neb. 229. 

I 

G4. TJ.S.—^Darnell v. Edwards, Miss.,| 
37 set. 701. 244 U.S. 564, 61 LEd. 
1317. 

©5- TJ S —^Tripp v. Michigan Cent. R. 
Co., Mich., 238 F. 449, 151 C.CJL 
385, certiorari denied Michigan 
Cent. R. Co. v. Tripp, 37 S.Ct. 475, 

243 TJS. 648. 61 L.Ed. 945. 

66. U.S—^U. S- V. Butler County R. 
Co. ComCt. 34 S.Ct. 748, 234 U. 
S. 29, 58 LEd. 1196. 

67. U.S.—Galveston Electric Co. v. 
City of Galveston, Tex., 42 S Ct. 
351, 258 US 388, 66 L-Ed. 678, 
affirming, U.C., 272 F. 147—^Dar¬ 
nell V. Edwards, 37 S-Ct. 701, Miss, 

244 US. 564, 61 L..Ed. 1317—Los 
Angeles Ry. Corporation v. Rail¬ 
road Commission of California, D. 
CCal, 29 F.2d 140, affirmed Rail¬ 
road Commission of California v. 
Los Angeles Ry. Corporation, 50 S. 
Ct. 71, 280 U.S. 145. 74 L.Ed. 234 


—Kansas City Southern Ry. Co. 
V. U. S., DC-Mo., 19 F.2d 591, re¬ 
versed on other grounds U. S. v. 
Kansas City Southern Ry. Co., 
48 S.Ct. 140, 275 U.S 500, 72 LEd 
394—^Houston Electric Co. v. City 
of Houston. I) C.Tex., 265 F. 360 
Mo.—State ex reL and to Use of 
City of St. Louis v. Public Service 
Comnussion, 34 S.W 2d 507, 326 Mo 
751. 

Neb —In re Lincoln Traction Co, 171 
N.W. 192, 103 Neb. 229. 

N.J.—O’Brien v. Board of Public 
Utility Com’rs, 105 A. 132, 92 N 
J.Law 44, affirmed 106 A. 414, 92 
N.J.Law 587. 

10 C J. p 416 note 8. 

Property valued for intra-state rate 
base 

Where the question is as to the 
profitableness of the intra-state busi¬ 
ness as a whole under a general 
scheme of rates, the carrier must 
satisfactorily prove the fair value of 
the property employed in its intra¬ 
state business and show that it has 
been denied a fair return on that 
value.—Northern Pac R. Co. v. North 
Dakota, N.D, 35 S Ct 429, 236 U.S. 
585, 59 L.Ed. 735, Ann Cas.l916A 1 
and note. 

Comniission authorized to make valn- 
ation 

Commission has authority under | 
statute to order appraisal of prop¬ 
erty on petition for increased rates. 


—^Dyer v. Virginia Ry. & Power Co, 
136 S.E. 499, 147 Va 98. 

66. N.J —O’Brien v. Board of Pub¬ 
lic Utility Com’rs, 105 A. 132, 92 
N J.Law 44, affirmed 106 A. 414, 92 
N.J Law 587. 

69. U S —Willcox V New York Con¬ 
solidated Gas Co., N.Y, 29 SCt. 
192, 212 U.S. 19, 53 LEd 382, 48 
LRA.,N.S, 1134, 15 Ann Cas 1034 
—^Matthews v. North Carolina Bd. 
of Corp Comrs.. C C.N C., 106 F 7. 
Minn.—State v. Mmneapolis, etc., R. 
Co. 83 NW. 60. 80 Minn. 191, 89 
AmS-R. 514, affirmed 22 SCt. 900, 
186 U.S. 257. 46 LEd. 1151. 
Fre-war cost valuation improper 
In a proceeding by a carrier for 
a permit to increase its rates it was 
error to fix the valuation of the 
company’s property at the pre-war 
cost, less the subsequent deprecia¬ 
tions, and not consider the valuation 
during and after the war.—^People ex 
rel. New York State Rys v. Public 
Service Commission, 195 N.Y.S. 174, 
202 App Div. 576. 

70l U S.—Galveston Electric Co. v. 
City of Galveston, D.C.Tex, 272 F. 
147, affirmed 42 S.Ct. 351, 258 U.S. 
388, 66 L.Ed. 678, 

7L Pa —City of Philadelphia v. 
Public Service Commission, 84 Pa. 
Super. 135—City of Philadelphia v 
Public Service CoTniTiis«5ion, 83 Pa- 
Super. 8. 
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bon being at war;’^ nor is a revaluation of a ear¬ 
ner’s property necessao% or even proper, where 
it .was valued for rate making purposes about 
one year before and there has been no substantial 
changes in the valuation in the interval.’^ Exces¬ 
sive valuation or fiebbous capitalizabon will not 
serve as an excuse for excessive ratesJ* 

b. How Determined 

There is no exact formula for the ascertainment of 
the fair value of the earner's property, but there must 
be a reasonable judgment based on all relevant facts 
and without any weight being given to speculative fac¬ 
tors or factors dependent for their value on the rate be¬ 
ing considered. 

There is no formula for the ascertainment of 
the fair value of property used for the conven¬ 
ience of the public, but there must be a reason¬ 
able judgment having as its basis a proper con¬ 
sideration of all relevant facts.*^® Xhe valuation 
of the carrier’s property is not intended as a buy¬ 
ing and selling price and in determining the 


fair value of a carrier’s property for rate making 
purposes such value as is attributable to the prop¬ 
erty of the carrier by reason of its earnings should 
not be included, for the reason that the earnings 
on which the value of the property depends are 
largely controlled and determined by the rate which 
is allowed to be charged for the service rendered.^^ 
A speculative increase of value beyond the value 
of similar property owned by others, solely by 
reason of its public character, cannot be allow- 
ed.7* It is the duty of a carrier to keep its ac¬ 
counts as required by the state commission and to 
render all possible assistance to enable the com¬ 
mission to ascertain the true values of its property, 
and if it fails to do so it is in no position to com¬ 
plain of the findings of the commission thereon.^* 

Cost of reproduction. It is very generally held 
that the cost of reproducing the property used by 
the carrier for the public benefit may be taken into 
consideration in determining the value of the prop¬ 
erly.*® When an estimate of value is based 


73 , N j—O'Brien v Board of Public 
Utilities Com'rs, 106 A. 414, 92 

NJLaw 587, affirming 105 A. 132, 
92 N.JLaw 44. 

Effect of statutes 

While contention that reasonable¬ 
ness of rates can only be determined 
by first ascertaining value of proper¬ 
ty devoted to public service would 
have some force if § 16 (c), provid- 
mg for proceedings by the commis¬ 
sion adverse to the carrier and au¬ 
thorizing the commission to require 
the carrier to do what it may not 
want to do, were the only section 
of the Public Utility Act applicable, 
it cannot be sustained, since § 17 (h) 
provides for increase by public util¬ 
ity itself and subsequent approval by 
board of public utility commission¬ 
ers —O'Brien v. Board of Public Util¬ 
ity Com’rs, 105 A. 132. 92 N J Law 44, 
affirmed 106 A 414. 92 N.JLaw 587. 

73. Va —^Dyer v Virgima Ry. & 
Power Co. 136 S E. 499. 147 Va. 
98 

74. US—Smyth v. Ames. Neb. 18 
set 418, 169 US. 466. 544, 42 L 
Ed 819. 

W Va —Coal, etc , R. Co v Conley, 
67 SE 613, 67 WVa 129. 

10 C J p 416 note 10. 

75. U S —Galveston Electric Co. v. 
City of Galveston D.CTex., 272 F 
147. affirmed 42 S Ct 351. 258 US. 
388, 66 L.Ed. 678—Houston Elec¬ 
tric Co. V. City of Houston, D.C. 
Tex, 265 P. 360 

Mo—State ex reL and to Use of 
City of St. Louis V. Public Serv¬ 
ice Commission, 34 S W.2d 507, 
510. 326 Mo. 751 

N.Y—People ex rel. New York State 

13C.J.S.—42 


Rys. V- Public Service Commission, 
195 N.TS. 174, 202 App.Div. 576 
10 C J. p 416 note 11. 

"All competent evidence must be 
received and given such weight as 
under the circumstances of the case 
IS 3ust and nght. ... It follows 
that the stress or weight to be giv¬ 
en the several factors that go to 
make up present fair value depends 
upon the circumstances disclosed by 
the evidence in the particular case" 
—State ex rel. and to Use of City 
of St. Louis v. Public Service Com¬ 
mission, supra. 

Grade raising 

It appearing that expense of grade 
raising has added to the value of a 
carrier at least to the amount of the 
expenditure, it is a proper item of 
allowance in determining the value 
of its property for rate-fixing pur¬ 
poses.—Galveston Electric Co. v. 
City of Galveston, D.C.Tex, 272 F 
147, affirmed 42 S Ct. 351, 258 U.S 
388, 66 L.Ed 678. 

Contract for electric power 
An advantageous contract for the 
furnishing of electric power to the 
earner which permits the carrier to 
dismantle its plant for the produc¬ 
tion of electricity is a thing of value 
to be considered in the fixing of 
rates —^Duluth St. Ry. Co. v. Rail¬ 
road and Warehouse Commission of 
Minnesota, I) C Minn , 4 F 2d 543, af¬ 
firmed Railroad and Warehouse Com¬ 
mission of Minnesota v. Duluth 
Street Ry. Co, 47 S.Ct. 489, 273 U 
S. 625. 71 L Ed. 807. 

76- U.S—^Temmer v Denver Tram¬ 
way Co , C C.A Colo , 18 F 2d 226. 
DC.—^Public Utilities Commission of 
District of Columbia v. Capital 
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Traction Co., 17 F 2d 673, 57 App. 
DC. 85. 

Same processes not involved 

For rate making pui poses the con¬ 
sideration of value does not involve 
the same processes and degrees of 
exactness that would be applied for 
sale or condemnation purposes.— 
Houston Electric Co. v. City of Hous¬ 
ton, DC Tex., 265 F. 360. 

77- U.S—^Temmer v. Denver Tram¬ 
way Co. CC.A.C 0 I 0 . 18 F.2d 226. 
Md—Miles V West, 135 A 579, 151 
Md 337. 59 A L R. 1470. 

78. U S —Simpson v. Shepard, Minn , 
33 S.Ct. 729, 230 U.S. 352. 455, 
57 LEd. 1511. 48 L.R.A .N.S, 1151 
and note, Ann.Cas 1916A 18. 

10 C.J p 417 note 29. 

79- Neb —^In re Lincoln Traction 
Co., 171 N.W. 192, 103 Neb. 229. 

80- U S —Galveston Electric Co. v. 
City of Galveston, Tex, 42 S Ct, 
351, 258 US. 388. 66 LEd 678, af¬ 
firming, DC, 272 F. 147—Westing- 
house Electric & Mfg. Co v Den¬ 
ver Tramway Co , D C Colo , 3 F 2d 
285, transferred City and County 
of Denver v. Stenger, 47 S Ct 343, 
273 US 657, 71 LEd 826—Hous¬ 
ton Electric Co. v City of Houston, 
D.C.Tex. 265 F. 360—Ajin Arbor 
R Co v Fellows, D C Mich., 236 
F. 387, appeal dismissed Ann Arbor 
R. Co V. Glasgow, 39 S.Ct. 5, 248 
US. 588. 63 LEd 434. 

D C —^Public Utilities Commission of 
District of Columbia v Capital 
Traction Co., 17 F.2d 673, 57 App. 
DC. 85. 

Neb —^In re Lincoln Traction Co., 
171 NW. 192, 103 Neb. 229. 

N. J —O’Brien v. Board of Public 
Utility Com’rs, 105 A 132. 92 NA 
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on the cost of reproduction new the extent of the 
existing depreciation may and should ordinarily 
be shown and deducted,®^ although where an ade¬ 
quate sinking fund for depreciation is maintained 
sufl&cient to balance the actual depreciation of the 
property, and the property is maintained in the 
highest condition in point of material construction 
and efficiency, the failure to make deduction for 
depreciation from reproduction cost is proper.82 
Allowance may be made for construction over¬ 
head costs,*3 but interest during construction on the 
estimated cost of reproduction of railroad property 
cannot lawfully be allowed,*^ nor can brokerage 
fees*5 or promotion and consolidation expenses.^® 
Ordinarily the reproduction cost new, less deprecia¬ 
tion, IS the dominant factor in determming the pres¬ 
ent fair value of the carrier’s property for rate¬ 
making purposes,®"^ and, according to some deci¬ 
sions, It is the fundamental and generally control- 


hng inquiry.®® It need not, however, be adopted as 
the exact measure of the present value of a carrier’s 
property,®® and it has been said that a system of 
rates and charges that looks to a valuation fixed 
on so narrow a basis as the cost of reproducing the 
property, and which permits no account for better¬ 
ments made necessary by the growth of trade, 
comes clearly within the constitutional prohibition 
against depriving any person of property without 
due process of law,®® and that courts cannot as¬ 
sume that the cost of reproduction of a line of rail¬ 
road is what the road has cost up to the time of 
trial.®! 

Cost of construction^ The reasonable cost of con¬ 
struction IS to be considered m determining the fair 
value of the company’s property as an element 
entering into the question of reasonableness of 
rates,®2 which cost includes aU of the elements 


jLaw 44, affirmed 106 A. 414, 92 
N.J.Law 587. 

Pa —City of Philadelphia v. Public 
Service Commission, 84 Pa Super 
135. 

10 C.J p 417 note 31. 

^1- US—Westmghouse Electric & 
Mfg- Co. V Denver Tramway Co., 
P C Colo., 3 P.2d 285, transferred 
tCity and County of Denver v 
jStenger, 47 S.Ct 343, 273 U.S. 657, 
71 D.13d 826—Houston Electric Co 
V City of Houston. D C Tex, 265 F 
360—Ann Arbor R. Co. v. Fellows. 
DC Mich, 236 F 387, appeal dis¬ 
missed Ann Arbor R. Co v. Glas¬ 
gow. 39 set. 5, 248 US. 588. 63 
L.Ed. 434 

Mo —State ex rel and to Use of City 
of St. Douis V. Public Service Com¬ 
mission, 34 SW.2d 507, 326 Mo 
751. 

10 C J. p 417 note 25. 

Kow determuLed 

(1) Depreciation is a question of 
fact to be determined from all the 
evidence.—^latemational Ry. Co. v. 
Prendergast, D.CNT, 1 F.Supp. 623. 

(2) In valuation of carrier’s prop¬ 
erty for rate-mafcing purposes, ac¬ 
crued depreciation is a fact to be 
determined by inspection—Westing- 
house Electric & Mfg. Co. v Den¬ 
ver Tramway Co, DC Colo , 3 F 2d 
285, transferred City and County of 
Denver v Stenger, 47 S Ct 343, 273 
U.S. 657, 71 L Ed. 826. 

JKL D.C,—Public Utilities Commis¬ 
sion of District of Columbia v. 
Capital Traction Co., 17 F2d 673, 
67 App D C. 85. 

^88. U S.—Ann Arbor R. Co. v. Fel¬ 
lows, DC Mich., 236 F 387, appeal 
dismissed Ann Arbor R. Co. v. 
Glasgow, 39 S.Ct. §, 248 U.S. 588, 
fi3 D.Ed 434. 


Mo.—State ex rel and to Use of 
City of St. Lk>uis V. Public Service 
Commission, 34 S.W 2d 507, 326 
Mo 751. 

AppxeciatioiL 

Although, m appreciating pre-war 
costs, to arrive at reproduction value 
of a street railroad plant, overhead 
items should not as items be in¬ 
creased in value, yet, since their 
amount was arrived at by tahmg a 
percentage of the physical property 
when that is appreciated, the over¬ 
heads must necessarily increase in 
the same ratio.—Galveston Electric 
Co. V. City of Galveston, D C.Tex, 
272 F. 147 affirmed 42 S Ct. 351, 258 
U.S 388, 66 L.Ed 678. 

8A U S —Simpson v Shepard, Minn, 
33 set. 729, 230 US. 352, 57 D. 
Ed 1511, modifying, C C., 184 F. 
765. 

85. U S —Galveston Electric Co v. i 
City of Galveston, Tex, 42 S.Ct 
351, 258 US 388, 66 L.Bd 678, 
affirming, D.C., 272 F. 147. 

86L Mo—State ex rel and to Use of 
City of St. Douis v Public Service 
CoTinnn«?sion, 34 SW2d 507, 326 Mo. 
751. 

87- U S.—Westinghouse Electric & 
Mfg Co. V. Denver Tramway Co., 
D C.Colo, 3 F 2d 285, transferred 
City and County of Denver v. Sten¬ 
ger, 47 S.Ct. 343, 273 US. 657. 71 
LEd 826. 

on zepxodnctioa cost per¬ 
mitted 

Since the weight to be given the 
different factors m determming the 
fair value of the property varies 
with the circumstances of each par¬ 
ticular case, the fact that the com¬ 
mission put stress on reproduction 
cost m a particular case is msuffi- 
cient to condemn the fair value' 
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found as not just and right.—State 
ex reL and to Use of City of St 
Louis V. Public Service Comnmssion, 
34 S.W.2d 507, 326 Mo. 751. 

88. U.S.—Westmghouse Electric & 
Mfg Co. V. Denver Tramway Co, 
D C Colo., 3 F.2d 285, transferred 
City and County of Denver v Sten¬ 
ger. 47 S.Ct. 343. 273 U.S. 657, 71 
LEd. 826. 

10 C J. p 417 note 22. 

89- Pa.—City of Philadelphia v. 
Public Service Commission, 84 Pa 
Super. 135 

90. U S —Metropolitan Trust Co. v 
Houston, etc., R Co., C.C.Tex, 90 
F. 683. 

Ciiticism of xnle as sole method 
The method of ascertnumig the 
present value of railroad property by 
taking the cost of reproduction less 
accumulative depreciation, while per¬ 
haps the best general method yet de¬ 
vised, cannot be apphed in all cases 
and under all conditions. In its use 
some important elements of value 
are ignored, such as density of popu¬ 
lation and traffic and obsolescence 
of equipment.—Ann Arbor R. Co v. 
Fellows, DC Mich, 236 F. 387, ap¬ 
peal dismissed Ann Arbor R. Co. v 
Glasgow, 39 SCt. 5. 248 US. 588. 63 
LEd 434. 

91. Minn.—State v. Minneapolis, 
etc, R, Co, 83 NW. 60, 80 Mmn. 
191, 89 Am S R. 514. 

92. U.S—Los Angeles Ry Corpora¬ 
tion V. Railroad Commission of 
California, DC.Cal, 29 F.2d 140. 
affirmed Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, 50 S.Ct 71, 280 US 145, 
74 L Ed. 234—Houston Electric 
Co V. City of Houston, DGTex., 
265 F. 360. 

Mo.—State ex rel. and to Use of City 
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of fair and reasonable expense in establishing it,93 
including promotion and consolidation expenses,^^ 
and construction overhead costs Although in 
some instances the cost of construction of the 
carrier’s property may determine its present value, 
as when it is of very recent construction,®® ordinari¬ 
ly it is of little assistance in that regard.®^ From 
the cost of construction deduction must be made for 
depreciation in the condition of the property.®® 
Also the community does not underwrite reckless 
or improvident losses in investments.®® On the 
other hand, as the earner may not be protected in 
its actual investment if the value of its property is 
plainly less, so the making of a just return for the 
use of the property involves the recogmtion of its 
fair value if it is more than its cost.^ 

Market value of outstanding securities. While 
the market value of the carrier’s stocks and bonds 
may be considered in estimating the value of the 
property,^ by itself such market value is not an 
accurate criterion of value® or in any sense con¬ 
clusive on that question,^ and cannot, except in a 
very slight measure, indicate what that value is 
as a matter of fact® Thus evidence that the rates 
are not a fair return on the amount of the bonded 
debt, capital stock, and current debts is insufficient 
to overcome the presumption of reasonableness of 


the rates adopted, unless it is also shown that the 
value of the road equals such outstanding liabih- 
ties.® 

Land. In determining the fair value of the car¬ 
rier’s property, the fair market value of land own¬ 
ed by the carrier may be considered.'^ 

Easements. In ascertaining the fair value of 
the property of a carrier for rate making purposes, 
easements owned by the carrier should be consid¬ 
ered.® Such easements should be valued at what¬ 
ever value they have as an interest in real estate,® 
but any value attributable to these easements which 
might be affected by the rate which the carrier 
may be allowed to charge, or such value as is de¬ 
pendent on the use which the franchise of the 
carrier permits the easement to be put, cannot be 
included.!® 

Working capital. In the ascertainment of the 
fair value of the property used by the carrier for 
the convenience of the public, the working cap¬ 
ital, that is, the items reqmred to be on hand 
in the operation of the property, such as materials, 
supplies and cash, should be considered.!! 

Dividends used for capital outlay. When divi¬ 
dends are fairly earned under the rates allowed, 
and are declared, such dividends become the prop- 


of St. Louis V. Public Service Com¬ 
mission, 34 S.W.2d 507, 326 Mo. 
751. 

Neb.—In re Lincoln Traction Co., 171 
N.W. 192, 103 Neb. 229. 

N. J —O’Brien v. Board of Public 
Utility Com’rs, 105 A. 132. 92 N J. 
Law 44, affirmed 106 A. 414, 92 N J. 
Law 587. 

10 C.J. p 416 note 16. 

Net balaacw in depxedatioiL reserve 

Under facts, public service com-* 
mission properly declmed to deduct 
net balance in depreciation reserve 
account from orignnal cost—State ex 
reL and to Use of City of St. Louis 

V. Public Service Commission, 34 S. 

W. 2d 507, 326 Mo. 751. 

93l Or — TTanriTinond Lumber Co v. 
Public Service Commission, 189 P. 
639, 96 Or. 595, 9 ALB. 1223. 

Interest from begri^^^ncr of nnder- 
ta^ng* 

Li fixmg: rates for a railroad, a 
reasonable rate of interest on the in¬ 
vestment in the property should be 
allowed from the begrinning- of the 
undertakmg—Bammond Lumber Co. 
V Pubhc Service Connimsssion, 189 P. 
639, 96 Or. 595, 9 AL.R. 1223. 

94i Mo—State ex rel and to Use of 
City of St Louis V. Public Service 
Commission, 34 S.W 2d 507, 326 Mo. 
751. 

Mo.—^State ex reL and to Use of 


City of St. I^ouis v. Public Service 
Commission, supra. 

96- U S —^Louisville, etc, B. Co. v. 
Alabama B. Commn, DC Ala., 196 
F. 800. 

97- U S —Louisville, etc, B. Co. v 
Alabama B. Commn., supra. 

10 C J. p 416 note 18. 

99. U S —Houston Electric Co. v 
City of Houston, D.C.Tex, 265 F 
360. 

99- US —Simpson v Shepard, Minn , 
33 set. 729, 230 US 352, 454, 57 
L.Ed 1511. 48 L.BJL,NS, 1151, 
Ann Cas 1916A 18 

10 C.J p 416 note 19. 

1- US —^Houston Electric Co. v 
City of Houston, D.C.Tex., 265 F 
360. 

10 C.J. p 417 note 20. 

2- U.S —Los Angreles By Corpora¬ 
tion V. Bailroad Commission of 
California, D.C.Cal, 29 F 2d 140. 
affirmed Bailroad Commission of 
California v. Los Angeles By. Cor¬ 
poration, 50 set. 71, 280 U.S. 145, 
74 LEd 234. 

Neb.—In re Lincoln Traction Co., 171 
N.W 192. 103 Neb. 229 

N J.—O'Brien v. Board of Public 
Utility Com’rs, 105 A. 132, 92 N.J 
Law 44. affirmed 106 A. 414, 92 N. 
JLaw 587. 

10 C.J. p 416 note 12. 

3. U.S.—Smyth v. Ames, Neb., 18 
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set. 418, 169 U.S. 466, 42 LEd. 
819. 

10 CJ. p 416 note 13 

4- W-Va.—Coal, etc., B. Co. v. Con¬ 
ley, 67 S E 613, 67 W.Va 129. 

5- US —^Louisville, etc., B Co. v. 
Alabama B. Commn, D.CAla., 196 
F 800 

10 CJ. p 416 note 15. 

6. Or.—State v. Southern Pac. Co., 
31 P. 960. 23 Or. 424. 

7. Mo—State ex rel and to Use of 
City of St Louis v Public Service 
Commission, 34 SW.2d 507, 326 Mo. 
751 

a. Md.—^Miles V. West. 135 A. 579, 
151 Md 337. 49 A L B. 1470. 

9. Md—^Miles V. West, supra. 

10- Md.—^Miles V. West, supra. 
Taxable value 

A valuation of an easement based 
on an assessment made for tax pur¬ 
poses IS erroneous, since the tax as¬ 
sessment necessarily included value 
resulting from earmngs —Miles v. 
West, 135 A. 579. 151 Md. 337, 59 A. 
LB. 1470. 

11- U S —^Houston Electric Co v. 
City of Houston, D.C.Tex, 265 F. 
360—Ann Arbor B. Co v. Fellows, 
DC.Mich., 236 F 387, appeal dis¬ 
missed Ann Arbor B Co. v. Glas¬ 
gow. 39 S.Ct. 5, 248 U.S. 588, 63 
L.Ed. 434. 
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erty of the stockholders, and, if used to make 
proper additions to the property, such additions 
should be considered in adjusting^ rates.^’ 

Going concern value or development cost. In 
determining the fair value of the carrier’s property 
an allowance may be made for going value or de¬ 
velopment cost, since a property with its business 
attached and in successful operation has a greater 
value than the same property ready to operate, 
but not operating, and without any attached busi¬ 
ness,but the cost of developing the carrier sys¬ 
tem into a financially successful concern based on 
the capitalized value of the net balance of the 
operating deficits for the first year cannot be in¬ 
cluded in determining the base value as a develop¬ 
ment cost of the system.^^ However, since the 
reproduction method of valuation presupposes con¬ 
ditions as they now exist, so that the present patron¬ 


age would be available when the plant is put in 
operation, no appreciable development cost would 
be incurred, at least to such a comparatively neg¬ 
ligible extent as should exclude its consideration 
under that method.^® 

Goodzvill. Although it has been held that the 
value of a railroad like that of any other business 
property may be a matter of growth, and its loca¬ 
tion, goodwill, and established business are elements 
to be considered in determining the value,other 
cases have held that the item of goodwill is not 
to be considered in determining the value of the 

property.^7 

Value of franchise. It has been held, although 
there is authority to the contrary,^* that in esti¬ 
mating the value of a carrier’s property for the 
purpose of determining the validity of a statute 
I regulating its rates, the carrier’s franchise is to be 


12. Neb.—In re Lincoln Traction 
Co., 171 N.W. 192, 103 Neb. 229. 

13: U.S.—Lios Angeles Ry. Corpora¬ 
tion V. Railroad Commission of 
California. D.C Cal.. 29 F.2d 140. 
affirmed Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, 50 S Ct. 71, 2SO U.S. 145, 
74 LRd. 234—^Houston Electric Co 
V. City of Houston, D.C Tex., 265 
P. 360. 

Mo.—State ex rel. and to Use of 
City of St- Ix>uis V, Public Service 
Commission, 34 S.W.2d 507, 326 Mo. 
75L 

Basis for ailowaace 

'*Tbe allowance in its larger sense 
IS desigpied to give tbe owner tbe 
benefit of that value that inheres in 
his plant as an established concern, 
already operating and earning, with 
a trained orgsini'-ation, having knowl¬ 
edge of the business, its require- 
ments, and best proven methods for 
meeting them, and embodying all 
the experience of the past, with the 
known results of experiments made, 
and how best to adapt the business 
to the changing needs of a growing 
community.”—Houston Electric Co 
V. City of Houston, DC-Tex., 265 P. 
360. 362. 

Items i^cinded 

Partly in detail, the development 
cost embraces prelimmary outlays 
and unrecovered costs in operating 
the plant itself until a paying busi¬ 
ness ban been established, and sub¬ 
sequently for extensions into sparse¬ 
ly settled territory, until the growth 
of that particular section affords an 
adequate return. This cost continues 
with the contmued extension and 
development of the plant—^Houston 
Electric Co v. City of Houston, D 
aTex., 265 P. 360. 


Overhead expenses by regular staff 
properly included 

In valuing a carrier and equip¬ 
ment as a basis for fixing rates, pre¬ 
liminary legal, administration, and 
engineering expenses, claimed as 
overhead expenses in construct'on, 
organization, and development, were 
improperly excluded, on the theory 
that this work was done by the com¬ 
pany’s regular staff and charged to 
operating expenses, and hence would 
necessitate a revision of past oper¬ 
ating expenses resulting in larger 
net earnings, as the larger net earn¬ 
ings thus produced would relate to 
a period when they would not affect 
present net earnings, and what 
would have been past profits or 
“larger net earnings” by a readjust¬ 
ment of operatmg expenses may not 
be considered in determining the rate 
base and whether the present rate 
is confiscatory.—People ex reL New 
York State Rys. v. Public Service 
Commission, 195 N.Y.S. 174, 202 App. 
Div. 576. 

Amoust allowed held proper 

Evidence held to sustain allowance 
by special master of ten per cent, 
of present value of physical prop¬ 
erties of carrier system for going 
value m rate case—^Intemational Ry. 
Co. V. Prendergast, D C.N.Y., 1 F. 
Supp. 623. 

14- U.S—Galveston Electric Co v. 
City of Galveston, Tex., 42 S.Ct. 
351. 258 US 388. 66 L Ed. 678. 
affirming. DC, 272 P. 147—^Inter¬ 
national Ry Co. V Prendergast, D. 
C.N Y., 1 F Supp. 623 

I5w U.S —^Houston Electric Co. v. 
City of Houston, D.C.Tex, 265 F. 
360. 

16- U.S.—^Metrox>olitan Trust Co. v. 
Houston & T. C. R- Co., C.CTex, 
90 F. 683. 


17- D.C —^Public Utilities Commis¬ 
sion of District of Columbia v. 
Capital Traction Co.. 17 P.2d 673, 
57 App D.C. 85. 

Neb.—^In re Lincoln Traction Co., 
171 N.W. 192. 103 Neb. 229. 
Season fox rule 

“The value of the good will de¬ 
pends upon dividends, and the cer- 
tamty of receiving them, and they 
in turn depend upon the rates al¬ 
lowed. To consider good will as 
value in fixmg rates would lead to 
the most confusing uncertainties.” 
—^In re Lincoln Traction Co, 171 N. 
W. 192. 194, 195. 103 Neb. 229. 
Goodwill of company prevloiiBly emu 
solidated 

Rate base valuation of carrier im¬ 
properly included item representing 
goodwill of one of companies previ¬ 
ously consolidated.—^Public Utilities 
Commission of District of Columbia 
V. Capital Traction Co., 17 F.2d 673, 
57 App.DC. 85. 

Not considered la detenniiiing 
whether rates confiscatory 
Although the goodwill and eammg 
power of a business, due to effective 
organization, are impoitant elements 
in determining the value as between 
buyer and seller, and must be com¬ 
pensated for when the public ac¬ 
quires the busmess, and, like past 
losses, must be consideied in deter¬ 
mining whether a rate charged by 
utility IS reasonable, they are not to 
be included in fixing the base value, 
for the purpose of determining 
whether the rates fixed by ordinance 
are confiscatory.—Galveston Electric 
Co V. City of Galveston, Tex, 42 S. 
Ct 351. 258 US. 388. 66 LEd. 678. 
affirming, D.C.. 272 F. 147. 
la D.C.—^Public Utilities Commis¬ 
sion of District of Columbia v. 
Capital Traction Co., 17 F.2d 673, 
57 App.D.C. 85. 
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included, and where the state by its tax commission 
has placed a value on such franchise for taxation 
purposes, it may fairly be taken by the court as 
a basis for its findings.19 

Rescue for depreciation. Money raised by a 
carrier to pay for depreciation should not be con¬ 
sidered as capital on which a return is to be made 
to the stockholders as dividends in the fulure.20 

Assets and property of the carrier not used in the 
transportation business cannot be included in the 
valuation as a basis for rate making.^i 

Valuation fixed by carrier. The valuation placed 
by a carrier on its property is not bindmg on a rail¬ 
road commission in estimating the valuation on 
which it should earn an income, or on which it 
should fix its rates .22 

Return of value for purposes of taxation. A 
sworn return of the value of a carrier's property 
for the purpose of taxation is some evidence of 
the value of the property to be considered in deter¬ 
mining the rates fixed by the state for carriage of 
freight 23 but it is not conclusive on the carrier 
for that purpose and, in any event, it cannot be 
regarded as sufficient evidence as to the value of the 
property, especially when the principles governing 
the assessments are not properly shown.25 

Future price trend. The future price trend or 
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level of prices may be considered in arriving at the 
fair value of the property.26 

§ 287. Value of Service to Public and 

General Public Good 

The value of the service rendered and the general 
public good are proper items to be considered in the de¬ 
termination of the reasonableness of rates, but the effect 
on an individual shipper or particular member of the 
public IS of little consequence. 

As appears supra § 281, the public is entitled to 
demand that no more shall be exacted from it 
than the services rendered are reasonably worth, 
and this right takes precedence even over the right 
of the carrier to a fair return on its investment 
when the two rights cannot stand together. In 
consequence, although the carrier cannot be com¬ 
pelled to mamtain on a particular commodity a 
rate which is less than reasonable, or which is 
practically gratuitous, on the grotmd of the public 
good, 27 even though the carrier is permitted to 
make up its loss by charges on other classes of 
trafl5c,28 yet the value of the services to the public 
is an important factor in determining the reason¬ 
ableness of the rates charged therefor.^® This, it 
has been said, is considered an ideal method if not 
mterfered with by competition or other factors, 
and if it is based on an idea similar to taxalion.20 
The general public good may be considered in rate 
making,3i rate-making body may consid- 
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19- TJ S.—^Louisville, etc, R. Co. v. 
Alabama R. Cottutiti, DC.Ala., 196 
F 800. 

20. Neb —In re Lincoln Traction 
Co. 171 NW. 192, 103 Neb. 229. 

21. U S.—Simpson v. Shepard. Minn.. 
33 set. 729, 230 U.S. 352, 57 L Ed. 
1511. 48 L.R.A..N.S.. 1151. Ann Cas 
1916A 18. 

22. Neb —State v, Lincoln Tract. 
Co. 134 N.W. 278. 90 Neb. 535. 

S3. US —^Louisville, etc., R. Co. v. 
Brown. C.C Pla.. 123 F. 946—South¬ 
ern Pac. Co. V. Board of R. Comrs., 
C.C.CaL. 87 P. 21. 

94. U.S —Southern Pac. Co. v. 

Board of R. Comrs., supra. 

25* US —^Knott V. Chicagro, B. & Q 
R Co. Mo.. 33 set. 975, 230 U 
S. 474. 67 LEd. 1571—Simpson v 
Shepard, Mmn, 33 SCt. 729. 230 
us. 352, 57 LEd. 1511. 48 LRA. 
N.S, 1151, Ann.Cas.l916A 18. 

10 CJ. p 417 note 34. 

9a U S —Galveston Electric Co. v. 
City of Galveston, BC.Tex., 272 
F. 147, affirmed 42 S.Ct- 351, 258 
U S. 388, 66 L Ed 678—^Houston 
Electric Co. v. City of Houston. 
DC Tex, 265 P. 360. 

Mo.—State ex rel and to Use of 
City of St. Louis V. Public Serv¬ 


ice Commission. 34 S.W.2d 507, 326 
Mo 75L 

27- U.S —^Northern Pac. R. Co. v 
North Dakota, 35 SCt. 429, 236 U 
S 585, 59 L Ed 735, Ann Cas 1916A 
1. reversing 145 N.W. 135. 26 N.D. 
438 

10 C.J. p 418 note 39. 

28. U S —Northern Pac. R. Co. v. 

North Dakota, supra. 

10 C.J. p 418 note 40. 

29- N J —New Jersey Central Trac¬ 
tion Co. V. Board of Public Utility 
Com’rs, 113 A 692, 96 N.J Law 90. 
Pa —^McCrady Bros. Co. v. Pitts¬ 
burgh & L R. Co, 66 Pa Super. 
307. 

Va—^Dyer v Virginia Ry & Power 
Co, 136 S.E 499, 147 Va, 98. 

10 C.J. p 418 note 36. 

Safety, sulficieiicy and adequacy of 
service 

(1) In view of Public Utilities Act 
§§ 15, 16 subds “d." “e.” § 17 subds 
“b,” “h," and § 18 subd “c" giving 
authority and jurisdiction to the 
board of public utility commission¬ 
ers to control public utilities, fix 
rates and charges, make regulations, 
and require, safe, proper, and ade¬ 
quate service, as well as umversally 
recognized business principles, such 
board may, in determming whether a 
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proposed increase in railway fare 
is unjust and unreasonable, consider 
the Safety, sufficiency, and adequacy 
of the service rendered.—New Jersey 
Central Traction Co. v. Board of 
Public Utility Com’rs, 113 A. 692, 96 
N J Law 90. 

(2) On application for mcrease of 
fare it was proper for the board 
of public utility commissioners to 
consider the character of service ren¬ 
dered, and that its being uncomforta¬ 
ble as well as dangerous to passen¬ 
gers materially affected the revenue, 
and the consideration of such facts 
was not in violation of Const art 1 
par 16, providing against taking of 
property for public use without just 
compensation, or of U S.Const. 
Amendm 14, relating to due process 
I—^New Jersey Cential Traction Co. 
v Board of Public Utility Com'rs, 
supra. 

30- U.S. — Interstate Commerce 
Commn. v. Baltimore, etc., R. Co., 
CCOhio, 43 F. 37, affirmed 12 S. 
Ct. 844, 145 US 263, 36 L.Ed. 
699. 

31- Ill.—State Public UtiUties Com¬ 
mission V. Cleveland. C., C. & St. 
L. Ry. Co. 123 N.E. 547, 288 HL 
502. 

Wash —Great Northern Ry. Co. v. 
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er the effect that a change in an established rate 
will have upon the community at large,32 and a 
natural and proper development of the country as 
a whole and also they should consider its effect 
upon the maintenance of an adequate system of 
transportation.^^ The controlling consideration is 
the relation between the carrier and the general 
public, not any particular member of it.25 The 
effect a rate will have on an individual shipper is 
of hut little consequence, if the rate is reasonable 
as it relates to the general public.^^ The mere 
fact that advances in rates on certain goods would 
be severely felt by certain shippers is not a sufficient 
reason for holdmg that the advances were not 
properly made.27 Accordingly the demand of the 
shipper for protection from legitimate competition, 
domestic or foreigptij^S for unlimited markets,29 
or for the enforcement of equitable estoppels aris¬ 
ing from a justifiable expectation that past rates 
will be maintained,^® and the demand of the car¬ 
rier for the maximum rate under which the traffic 
will move freely^i must be disregarded. In no 
event can the reasonableness of rates be determin¬ 


ed solely on a consideration of the particular car¬ 
rier whose rates are directly involved.^2 Qjj 
contrary, the rates in a particular territory and the 
rates of other carriers to be affected by the change 
in the particular rate or rates m question must be 

considered.^2 

Effect of rates charged on growth of city. In 
determining whether the rates charged to and 
from a city^ are unjust and unreasonable m them¬ 
selves, the effect of the rates charged on the 
growth and prosperity of the city may be consid¬ 
ered. However, comparison cannot be made alone 
with another city where competition has produced 
unusually low rates, but should be made with other 
cities where the circumstances and conditions are 
sinular.^^ 

§ 288. Earning^ 

The net earnings of a carrier may be considered irv 
determining the reasonableness of rates where the gen¬ 
eral level of rates is in issue, but not where the reason¬ 
ableness of a particular rate is in issue. 

Although the reasonableness of rates cannot be 
based on a consideration of earnings alone,^5 


Department of Public Works of 
Washmirton, 296 P. 142, 161 Wash 
29. 

10 C.X p 418 note 38. 

Of controlUnir consldezatioiL 

Public convenience and necessity 
are controllmg- considerations in rail¬ 
road freight rate hearing for estab¬ 
lishment of through route and joint 
rate, and the public to be considered 
in establishmg gram rates is pro¬ 
ducer and consumer, and where on 
such hearing there is no evidence 
that public convenience and neces¬ 
sity demanded x>articular order and 
same contained no finding of pubhc 
convenience or necessity, circuit 
court was unwarranted in confirming 
same.—State Public Utilities Com¬ 
mission V. Cleveland, C, C. & St. I* 
Ry. Co, 123 ]Sr.B. 547, 288 Ill. 502 

32. Wash.—Great Korthem Ry. Co 
v. Department of Public Works of 
Washington, 296 P. 142, 161 Wash. 
29. 

33. U.S—Ann Arbor R. Co. v. U. S, 
Cal, 50 set. 444, 281 US. 658, 74 
L.Bd. 1098. 

34. U S —Ann Arbor R. Co. v. U. S, 
supra. 

35. Da—Shreveport Window Glass 
Co. V. Railroad Commission of 
Douisiana, 79 So 407, 143 Da. 794. 

10 C.J p 415 note 99. 

Domes and dissatisfaction, of ship¬ 
per iwm^tenal 

The desires and dissatisfaction of 
a shipper with a rate rule of the 
railroad commission of the state are 
no grounds for abrogation of the ‘ 


rule.—Shreveport Window Glass Co. 
V. Railroad Commission of Douisiana, 
79 So. 407, 143 Da. 794. 

Interest of individual shipper not 
sole issue 

Question before department is not 
solely how complainant would be af¬ 
fected by rates fixed, but whether 
rate is just and reasonable to car¬ 
rier and pubhc.—Great Northern Ry. 
Co. V. Department of Public Works 
of Washington, 296 P. 142, 161 Wash. 
29. 

36: Wash—Great Northern' Ry. Co. 
V. Department of Public Works of 
Washington, supra. 

Private conferences between carrier 
and shipper 

In fixing rate, department should 
not give weight to conferences be¬ 
tween railroad and complainant m 
which the carrier assured the ship¬ 
per he would he given fair and rea¬ 
sonable rates, or other matters in 
which general public has no mter- 
est—Great Northern Ry Co. v De¬ 
partment of Public Works of Wash¬ 
ington, 296 P. 142, 161 Wash. 29 

37- U.S—Douisville, & N. R. R. Co 
V- Interstate Commerce Commn, 
195 P 541, reversed on other 
grounds 33 S Ct 185, 227 U.S. 88, 
57 D.Ed. 431. 

38. U.S —Atchison, etc.. R Co. v. 
Interstate Commerce Comunn., Com 
Ct, 190 F 591 

Tex.—State R. Commn v. Weld, 77 
S.W 529. 96 Tex. 394 

39. U.S —Atchison, etc., R, Co. v. 
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Interstate Commerce Comnm , Com. 
Ct., 190 F. 591. 

40. U.S.—Atchison, etc., R. Co. v^ 
Interstate Commerce Gowunn, su- 
pra. 

4D U.S.—Atchison, etc, R. Co 
Interstate Commerce Comma, su-* 
pra. 

42. U S.—Hooker v. Interstate Conor- 
merce Comnnn , Com Ct., 188 F. 242, 
reversed on other grounds 32 S.CU 
769. 225 US. 302, 56 DFd 1099. 

earlier’s need for funds 
Where a railway company’s 
IS unsafe, imperiling life and liiiiiAi 
of passengers, and its conditioft 
makes riding physically uncomfor^-^ 
ble and trams are not mu according 
to schedule, and the eauipment i& 
insufficient, such defects dimimsh 
the company's revenue, and Its ex¬ 
cuse for allowmg such a situation 
to exist after having been ordered by 
the board of public utilities to rem-- 
edy such defects that it has no motl¬ 
ey with which to do so is no reason 
why the railway should be equipped 
and operated at public expense.— 
New Jersey Central Traction Cow v. 
Board of Public Utility Com’rs, 113 
A 692. 96 N J Daw 90. 

43. U S —Hooker v. Interstate Com¬ 
merce Comnnn , Com.Ct, 188 F 242. 
reversed on other grounds 32 SCU 
769, 225 U.S. 302, 56 DBd. 1099. 

44. US — Interstate Commerce 
Comnrni. V. Southern R. Co„ C.C. 
Va,, 117 F. 74i, affirmed 60 C.CA^ 
540. 122 F. 800. 

45. U.S—^Hooker v. Interstate Com^ 
merce Conimn., ComCt., 188 F. 24^ 
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<ietcnninin^ tlic rcstsonstfelcncss of rs-tes, C3,riiiiig^s 
are to be taken into consideration,^^ and it is prop¬ 
er to consider the dividends that have been declared 
in the recent past under ordinary conditions ;47 but 
a carrier cannot be required to operate at a loss be¬ 
cause large returns were had by the stockholders in 
prior years,^^ and if, owing to changed conditions, 
the net earnings of a carrier, properly managed, 
drop so as not to amount to a fair return upon the 
fair value of its property, the rate should be in¬ 
creased without imposing impossible or unnecessary 
conditionsThe total net return, however, may 
be considered only where the general level of rates 
is in issue, and need not be considered at all where 
the reasonableness of a particular rate or class of 
rates is in issue,®® but the reasonableness of a par¬ 
ticular rate or class of rates depends on whether 
the entire revenue from the particular traffic affords 


a substantial income for the service over its cost.®i 
In considering the vahdity of a rate prescribed for 
one class of traffic, a comparison should be made 
between the cost of handling that particular class 
of traffic and the revenue derived from the entire 
traffic in that class, and if it should appear that the 
rate would compel the carrier to carry the particu¬ 
lar class of freight at cost or below the cost of 
handling it, or so little above the cost of handling 
as not to amount to a substantial income for the 
service over the cost of rendering it, the rate is un¬ 
reasonable. However, the rate is not required to 
be such as to assure a net profit from every mile, 
section, or other part into which the road might 
be divided; the entire traffic in the particular class 
over the entire line to which the rate applies must 
be considered in order to determine whether the 
rate as made is reasonable and proper, and ac¬ 
count cannot be taken of each distance to which the 


reversed on other grounds 32 S Ct. 

769. 225 TJ.S. 302. 56 LEd. 1099. 

10 C J. p 418 note 42. 

•46. U.S.—^Dayton-Goose Creek Ry. 

Co. V. TJ. S. Tex. 44 S Ct 169. 

263 US. 456. 68 LEd. 388, 33 A. 

LR. 472, affirming, D.C, 287 F. 

728. 

Ya.—Dyer v. Virginia Ry. & Power 

Co. 136 S.E. 499. 147 Va. 98. 

10 C J. p 418 note 41. 

T!air zetaxn of operating profit as 
test 

(1) A fair return of operating 
profit may he used as a standard of 
reasonableness of rates, when the is¬ 
sue IS as to the general level of all 
the rates received by the carrier — 
Dayton-Groose Creek Ry. Co. v. U, S, 
Tex. 44 set. 169, 263 US. 456. 68 
LEd. 388, 33 AL.R. 472, affirming. 
D.C.. 287 F. 728. 

(2) A earner ownmg and operat¬ 

ing a railroad, however strong finan¬ 
cially. however economical in its fa¬ 
cilities, or favorably situated as to 
traffic, is n*.t entitled as of consti¬ 
tutional right to more a fair 

net operating income on the value 
of Its properties which arc being 
devoted to transportation.—Dayton- 
Goose Creek Ry. Co. v. U. S., supra 

(3) Rates which as a body enable 
all the railroads, necessary to do 
the business of a rate temtory or 
section, to enjoy not more than a 
fair net operating mcome on the ag¬ 
gregate value of their properties 
therem economically and efficiently 
operated, are reasonable from th*> 
standpomt of the individual shipper 
in that section; for each shipper, 
being mterested in having no con¬ 
gestion. IS properly required, m the 
rates he pays, to share in the bur¬ 
den of maintaining adequate rail¬ 


way capacity —Dayton-Goose Creek 
Ry. Go V. U. S, supra. 

Dividends as capital in considexing 
pereentage of profit 
Where by the terms of a statute 
under which a railroad company was 
organized, no reduction of its freight 
or passenger rates could be made by 
the legislature unless its net profits 
exceeded ten per cent on its capi¬ 
tal, stock dividends cannot be con¬ 
sidered as capital in determining 
what profits were made.—^Iron Ry 
Co. V. Lawrence Furnace Co, 30 N. 
B 616, 49 Ohio St. 102. 

47- Neb —^In re Lincoln Traction 
Co. 171 NW. 192, 103 Neb. 229. 

Distribution of dividends 

(1) If dividends paid by traction 
company were not g^reater than a 
fair return on actual value of the 
property would justify, and did not 
exceed net earnings, the disposition 
of those dividends among stockhold¬ 
ers would not affect public interest 
—^In re Lincoln Traction Co, 171 N. 
W. 192, 103 Neb 229. 

(2) If dividends paid by traction 
company to its stockholders were 
more than a fair return upon prop¬ 
erty, or were m excess of company's 
net earnings, it would devolve upon 
it to make good the deficiency, and 
render such service as is due public 
and IS required by state railway com¬ 
mission —^In re Lmcoln Traction Co, 
supra. 

48L U S.—Chicago Rys. Co. v. Illi¬ 
nois Commerce Commission, D.C. 
Ill., 277 F 970. 

49- Neb —In re Lincoln Traction 
Co. 171 N.W. 192, 103 Neb. 229. 

sa U.S.—^Dayton-Goose Creek Ry. 
Co. V. U S.. Tex., 44 S Ct. 169. 
263 U.S 456. 68 LEd. 388. 33 A.L. 
R. 472, affirmmg, D.C, 287 F. 728. 
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Fla —State v. Florida East Coast 
Ry. Co., 73 So. 171, 72 Fla. 379. 
Ann.Cas 1918E 1206. 

Mo —State ex rel. and to Use of 
Pugh V. Public Service Commis¬ 
sion. 10 SW2d 946. 321 Mo. 297 
Reason for rule 

If the total income of the carrier 
enabled it to declare a dividend, 
that would not justify an order re¬ 
quiring it to carry one class of 
freight for nothing, or for less than 
a 1 easonable rate. On the other 
hand, if the carrier earned no divi¬ 
dend. the railroad commissioners 
would not be warranted, nor would 
the corporation be justified, in mak¬ 
ing an order or fixing a rate unrea¬ 
sonably high on any one class.— 
State V. Florida East Coast Ry Co., 
73 So 171, 72 Fla. 379, Ann.Cas. 
1918E 1206. 

Reasonable net profit ^'m-p«i 9 .texial as 
regards particular rate 
That railroad earns reasonable 
profit on business as whole does not 
alone justify denying increase in 
rates for particular service —State 
ex reL and to Use of Pugh v. Pub¬ 
lic Service Commission, 10 S W.2d 
946, 321 Mo. 297. 

51. Fla —State v. Florida East 
Coast Ry. Co. 73 So. 171, 72 Fla. 
379. AnnCasl918E 1206. 

Sowever, it has been said that in 
determining reasonableness of rate 
fixed by legislative authority on par¬ 
ticular commodity, proper test is 
not whether as to that commodity 
the rate gives carrier fair compen¬ 
sation after legitimate expenses, but 
whether on its total freight receipts 
it can earn enough over operatmg 
expenses to give fair and reasonable 
profit upon its investment.—Alexan¬ 
dria & W. Ry. Co- V. Railroad Com¬ 
mission of Louisiana^ 79 So. 863, 143 
La. 1067. 
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rate applies and each item of the schedule declared 
reasonable or unreasonable accordingly as the reve¬ 
nue derived frcm that particular haul is greater 
or less than the cost of handling the freight for that 
distance.52 The earnings to be considered are, of 
course, net earnings. The amount of gross receipts 
is no criterion for determining the reasonableness 
of rates; the question of expenses incurred in pro¬ 
ducing those receipts must be always taken into 
account, for it is only-by striking the balance be¬ 
tween the two that it can be determined that the 
business is profitable.®3 Thus there must be consid¬ 
ered the g^oss income yielded in the operation of 
the property, and the expenses incurred in such 
operation,®^ including taxes,®5 repairs,®® and the 
interest on a valid bonded debt, contracted in a 
careful, economical, and honest administration of 
the carrier's business.®*^ However, a schedule of 
railroad rates established by a state authority is not 
unreasonably low as to a particular road merely be¬ 
cause it will not enable the company to accumulate 
from its net eamii^s a sinking fund for the pay¬ 
ment of its indebtedness.®® Earnings of a railroad, 
applied to the purchase of additional equipment and 
other improvements, must be regarded as a part of 
its net earnings on an inquiry as to whether a rate 
statute is confiscatory.®® Consideration must be 


had of the earning capacity of the whole route or 
road and not of segregated or individual portions 
of the line.®® The fair rental value of the dimng 
room, saloon, check stand, etc., privileges in a pas¬ 
senger station must be included in estimating earn¬ 
ings, although the carrier in fact grants such priv¬ 
ileges for a merely nominal rentaL®i Income from 
property devoted to uses other than transportation 
purposes or uses incidental thereto must be distin¬ 
guished and accounted for as other eamings,®^ and 
cannot be considered in determining the reasonable¬ 
ness of the transportation rate.®® 

Contract to furnish freight providing specified 
earnings. Under a contract providing that the total 
earnings of freight furnished by defendant to plain- 
tiif carrier should amount to not less than a speci¬ 
fied sum each and every year for a stated number 
of years, the excess of the earning^ of freight fur¬ 
nished in one year cannot be credited on deficienaes 
in other years during the life of the contract®^ 

§ 289. Cost of Plant and Deterioration 

In determining what is a reasonable rate, the cost of 
construction of the system and the amount nectessary to 
provide for the annual depreciation should be considered. 

As shown supra § 286, cost of construction may be 


52. Pla-—State v. Live Oak, P. & G. 
R. Co„ 77 So 223. 74 Fla- 361. 
369. 

53. XJ.S—Knott v, Chicagro, etc, R. 
Co., Mo. 33 S.Ct. 975, 230 TJ.S. 474. 
57 LBd. 1571. 

10 C J. p 418 note 45. 

5-4. XT.S —Houston Electric Co. v. 
City of Houston, D.CTex., 265 F. 
360. 

Share of earnings paid as rental on 
property 

The share of the earnings of a 
carrier paid to a city for the use 
of its streets is an overhead expense, 
to be paid before dividends or inter¬ 
est on invested capital can be esti¬ 
mated, and cannot be included in es¬ 
timating net earnings to the share¬ 
holders for rate-fixing purposes — 
Chicago Rys. Co. v. Illinois Com¬ 
merce Commission, D.C.I1L, 277 F. 
970. 

55. IT S.—Galveston Electric Co. v- 
City of Galveston, Tex., 42 S.Ct. 
351. 258 US. 388, 66 LEd 678. 
affirming, H.C., 272 F. 147—^Hous¬ 
ton Electric Co. v. City of Hous¬ 
ton, I>.C.Tex, 265 F. 360. 

Income taxes 

(1) In determining the net revenue 
of a carrier in fixing compensatory 
rates, the amount paid by the com¬ 
pany for taxes, mcluding the federal 
income taxes, is to be deducted fromi 
the gross revenues.—Galveston Elec-1 


trie Co. V. City of Galveston, Tex., 
42 set. 351, 258 US 388, 66 LEd 
678, affirming, DC., 272 F. 147. 

(2) In detemunmg the sufficiency 
of carrier fares, the amount paid by 
the corporation as income tax to thej 
federal government should be con¬ 
sidered as a part of the return to 
the stockholders, who are not re¬ 
quired to pay normal income tax on 
dividends received from the corpora¬ 
tion—Galveston Electric Co. v. City 
of Galveston, supra. 

Failure to consider income tax inu 
material where earnings ade¬ 
quate 

A uniform intra-state tariff rate 
sufficient to secure to the carriers 
a SIX per cent return is not m- 
adequate because the income tax was 
not included as part of the operating 
expense in estimating the net in¬ 
come, where the rate as established 
was sufficient after deducting the 
income tax to secure to the carrieis 
a five and three-fourths per cent re¬ 
turn—^Northern Pac. Ry. Co. v. De¬ 
partment of Pubhc Works, 217 P 
507, 125 Wash. 584, motion denied 
45 S Ct. 196, and reversed on other 
grounds 45 S.Ct- 412, 268 U.S. 39, 
69 LEd. 837. 

56. U.S —^Houston Electric Co v 

City of Houston, DC.Tex, 265 F. 

360. 

Annual mjiintenance and depreciation 
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as deductible from gross revenue 
see infra § 289 

57- U S.—Chicago, etc, R. Co. v. 

Smith, C.C-SD, 110 F. 473 
5a. U S —^Houston, etc., R Co. v-. 
Storey, CCTex., 149 F. 499, dis¬ 
approving Brymer v. Butler Water 
Co, 36 A. 249, 179 Pa. 231, 36 L 
RA. 260. 

59- W.Va.—Coal, etc, R. Co. v Con¬ 
ley, 67 SE. 613, 67 WVa. 129 

60- Ill—Chicago Union Tract Co v. 
Chicago, 65 IST E. 470. 199 Ill. 579 

61- U.S—Arkansas Rate Cases, CC 
Ark, 187 F. 290, reversed on other 
grounds 33 S Ct. 1030, 230 US. 
553, 57 LEd. 1625. 

62- Neb —^In re Lincoln Traction 
Co, 171 N.W. 192. 103 Neb. 229 

63- Wis —City of Milwaukee v. 
Railroad Commission, 240 N W. 
165. 206 Wis. 339 

Rates requiring earnings from other 
property to meet deficit nnfair 
Commission’s rates, which fail to 
net reasonably adequate return on 
value of railway property, and com¬ 
pel owner to use earnings from pub¬ 
lic utility operations to meet deficit 
in railway operations, are unauthor¬ 
ized—City of Milwaukee v. Railroad 
Commission, 240 N.W. 165, 206 Wis. 
339. 

64. Mo —^Morley & M R. Co. v. 
TTinnnrielberger, 152 S.W. 86, 247 
Mo. 179. 
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considered in determining the value of the carrier’s 
properly: and necessarily it may be considered as 
an element entering into the question of reasonable¬ 
ness of rates.®® Where a road or a part of a road 
is built through a mountainous country or other 
region, thus entailing expensive construction, the 
charge may be greater than on other portions of 
such road, or on other roads, where the cost of con¬ 
struction per mile is less.^® Cost of construction, 
however, is not to be deducted from earnings, in 
ascertaining the reasonableness of rates, for under 
such rule the public would be compelled to pay for 
constructing the road without being entitled to its 
ownership.®*^ Expenditures for additions to con¬ 
struction and equipment, like expenditures for orig¬ 
inal construction and equipment, should be reim¬ 
bursed by all of the traffic which they accommo¬ 
date during the period of their duration, and the 
cost of improvements or additions that will last 
for many 3 ^ears should not be charged wholly 
against the revenue of a single year.^8 Also the 
carrier is entitled to such rates as will not only 
yield a reasonable return on the value of the prop¬ 
erty employed, but also such as will provide for ab¬ 
sorbing its depreciation.®^ In determining what is 
a reasonable rate the weSLr and tear of equipment 
may be considered,^® and ordinary repairs and de¬ 


terioration should be met out of gross earnings, so 
that each year may carry the burden of its own 
wear and tear,"! but deferred maintenance cannot 
be charged against gross revenues."^ The propor¬ 
tionate amount required to provide gradually for 
replacement of property or compensation to the 
owner at the end of the life of such property should 
be considered.However, an owner who agrees 
to maintain and operate a railroad for twenty years 
after which it is to become the property of another 
company cannot charge one twentieth of the amount 
expended by the owner in the construction of the 
railroad against annual operating revenue in deter¬ 
mining the reasonableness of the rates.^'* 

"§ 290. Cost of Transportation to Car¬ 

rier 

a. General rule 

b. Operating expenses 

a. General Buie 

The cost of transportation to the carrier is a very 
important factor in the determination of the reasonable¬ 
ness of rates. 

The cost of transportation to the carrier may be 
considered in fixing rates,*^® and it is a very im- 


65. Fla—Slate v Seaboard Air Line 
R Co., 37 So. 314, 4S Fla 129, 
affirmed 27 S Ct. 109, 203 TJ S 261, 
61 Ii.Ed. 175 

Ind —Southern R, Co. v. State R 
Commn, 83 N.E!. 721, 42 Ind App 
90. 

66. Ill.—Stale V. Illinois Cent. R. 
Co, 92 N.E! 814, 246 Ill. 188. 

10 C.J. p 419 note 51. 

67- Fla —Stale v. Seaboard Air Line 
R Co, 37 So. 314, 48 Fla. 129, af¬ 
firmed 27 set. 109, 203 V 261, 
51 L.Ed. 175. 

68. U.S.—^Illinois Cent. R. Co. v. 
Interstate Commerce Commn, La., 
27 S.Ct. 700, 206 U.S 441. 51 LEd 
1128, distinguishing Union Pac R 
Co V. U S, 99 US. 402, 26 L.Ed 
274. 

10 C.J. p 419 note 53. 

69- D C —Public Utilities Commis¬ 
sion of District of Columbia v. 
Capital Traction Co., 17 F.2d 673, 
57 App D.C 85. 

—^Rammond Lumber Co. v. Public 
Service Commission, 189 P 639, 96 
Or. 595, 9 A L R, 1223 

Amortizatioai of log'gmip' railroad 
A railroad which serves a logging 
territory and will be without value 
save as junk on exhaustion of timber 
resources is entitled to charge such 
rates as will provide for amortiza¬ 
tion of the plant.—^Hammond Lum¬ 


ber Co. V. Public Service Commis¬ 
sion, 189 P- 639, 96 Or. 595, 9 A. 
LR, 1223. 

70. Or —Service Lumber Co. v. 

Sumpter Valley R. Co., 135 P. 539. 
67 Or 63. 

71. U.S —Galveston Electric Co. v. 
City of Galveston, Tex, 42 S Ct 
351, 258 US. 388, 66 LEd. 678, 
affirming, D.C., 272 F. 147. 

10 CJ p 419 note 54. 

Proper anTi-na.i matntena-nre charge 
The proper annual charge for 
maintenance which may be deducted 
from gnross revenues m the detemina- 
tion of the net revenues is the 
amount normally required for that 
purpose during the period; it is not 
necessarily the amount actually ex¬ 
pended within the year—Galveston 
Electric Co v City of Galveston, 
Tex., 42 S Ct 351, 258 U S. 388, 66 L. 
Ed. 678, affirming. DC, 272 F. 147. 

72. U.S —Galveston Electric Co. v- 
City of Galveston, supra 

73- U.S —United Rys. & Electric Co. 
of Baltimore v. West, 50 S Ct 123, 
280 US. 234. 74 LEd 390, re¬ 
versing 145 A. 340 157 Md. 70— 

Houston Electric Co v. City of 
Houston, D C Tex , 265 F 360. 
Depreciation defined 

Depreciation m the property of 
carriers, as altectmg rates chargea¬ 
ble, means **the loss m value of ' 
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some destructible property over and 
above current repairs.” — Chicago 
Rys Co v. Illinois Commerce Com¬ 
mission, D.C Ill., 277 F. 970, 979. 
Allowance detennined on present 
value 

Allowance for annual depreciation 
for rate-making purposes must be 
based on present value—^United Rys. 
& Electric Co of Baltimore v. West, 
50 set. 123. 280 U.S. 234. 74 LEd 
390, reversing 145 A. 340, 157 Md. 
70. 

Endnsion of overhead construction 
items 

In determining the depreciation 
annuity which a carrier can deduct 
from its gloss revenues in estimat¬ 
ing the sufficiency of rates based on 
a percentage of the cost of the prop¬ 
erty, many of the items of overhead 
expense incurred in construction of 
the system may be excluded—Gal¬ 
veston Electric Co. v. City of Gal¬ 
veston, Tex, 42 S Ct. 351, 258 U S 
388, 66 L Ed. 678, affirming, D C., 
272 F 147 

74^ U S.—^Darnell v. Edwards, Miss., 
37 set 701, 244 U.S. 564, 61 L. 
Ed. 1317. 

75- Ill—Atchison. T & S. F. Ry. Co. 
V Illinois Commerce Commission, 
166 N E. 466, 335 Ill. 70 
Ohio.—New York Cent. R. Co. v Pub¬ 
lic Utilities Commission of Ohio, 
155 N.E. 862, 116 Ohio St. 120. 
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portant factor.^® However, while the cost can be 
reached approximately, it cannot be reached ac¬ 
curately enough to make this fact controUingJ^ 
The ratio of total operating expenses to total earn¬ 
ings does not m itself afford a sufficient basis for 
determining the cost of the transportation of a spec¬ 
ified portion of the traffic. Before such a ratio 
could properly be used in setting forth the cost of a 
specified portion of the traffic it would be necessary 
to have evidence either justifying the conclusion 
that the cost in proportion to the revenue was sub¬ 
stantially the same for that part of the traffic as 
for the whole, or, if there was a material differ¬ 
ence, satisfactorily showing its nature and extent.^^ 

h. Operating Ea^enses 

The operating expenses of handling the traffic, in¬ 


cluding a fair proportion of the overhead expenses, 
should be considered in determining the reasonableness 
of rates. 

The operating expenses, or expense of handling 
the traffic, should be considered in fixing or deter¬ 
mining the reasonableness of rates,’^^ since it is only 
by comparison between the gross receipts and the 
cost of doing the business that the net earnings can 
be determined SO In determining the cost of the 
transportation of a particular commodity, all the 
outlays which pertain to it, including switching and 
spotting cars for unloading, must be considered.^! 
There must also be included its fair apportionment 
of the general expenses which are applicable to all 
traffic.®^ So sums paid out by the carrier for tax- 
es®2 or for injuries to persons,^^ and, under the pro¬ 
visions of some statutes, an amortized allowance for 


Pa.—McCrady Bros. Co v Pittsburgh 

& li K. Co, 66 Pa-Super. 307. 

10 C J p 419 note 56 

Xn fiiriTitf ■miniiTi TiTn xates 

In fixing minimum rates on specific 
commodity from different points of 
ongrm to common destination, inter¬ 
state commerce commission may con¬ 
sider peculiarities m transportation 
which affect general transportation 
costs.—^Jefferson Island Salt Minmg 
Co- V U. S. DCOhio, 6 P2d 315. 

Switching rate 

On complaint of shipper the regu¬ 
latory commission will not hold a 
switching charge of seven dollars per 
car, unreasonable where the undis¬ 
puted evidence showed the actual 
expense to the carrier to be m excess 
thereof.—Cleveland Provision Co, v. 
Public Utilities Commission, 135 N. 
E 612, 104 Ohio St. 253, 23 A.LuR. 
404. 

Bates below transportation, cost im. 
proper 

Coal rates below transportation 
cost will not be enforced, where such 
commodity is practically entire ton¬ 
nage and there is no other commod¬ 
ity from which loss might be re¬ 
couped.—San Juan Coal & Coke Co. 
V Santa Fe, S J. & N. Ry. Co, 291 
P. 920, 35 N.M. 189 

Increase in rate snfBdent only to 
meet increased expenses I 

(1) Where petition of railway 
company for mcrease of rates was 
granted by board of public utility 
commissioners, the company cannot 
complain, although increase was only 
enough to enable it to meet increased 
expense forced upon it by order of 
war labor board of the federal gov¬ 
ernment—O’Bnen v Board of Public 
Utility Com’rs. 105 A. 132. 92 N J. 
Law 44, affirmed 106 A 414, 92 J 
Law 587. 

(2) Addition to rates of public 
utility of just enough to cover in¬ 
creased expense, forced upon utility 


by order of war labor board of fed¬ 
eral government, would not make un¬ 
reasonable a rate which was not un¬ 
reasonable before increase —O’Brien 
V Board of Public Utility Com’rs, su¬ 
pra. 

7eL Ohio.—Shaw-Fahrer Oram Co. v. 
Public Utilities Commission of 
Ohio, 183 ISTJE 922, 126 Ohio St 74 
10 C J. p 419 note 57. 

Iletermining factor 

Expense to carrier incident to ship¬ 
ment IS determmmg factor on ques¬ 
tion of correctness of freight rate — 
Shaw-Fahrer Gram Co. v. Public 
Utilities Commission of Ohio, 1S3 N. 
E. 922, 126 Ohio St 74. 

77- US — Interstate Commerce 
Commn. v- Chicago Great Western 
R. Co. C C.I11. 141 P 1003, affirmed 
28 set. 493, 209 US. 108, 5 L.Bd, 
705. 

781 US—W'ood V. Vandalia R. Co, 
Ind, 34 S.Ct. 7. 231 US 1. 58 L 
Ed 97, 

78- U S —Algoma Coal & Coke Co. v. 
U S.. DC.Va. 11 F.Supp. 487— 
Houston Electric Co. v City of 
Houston, I>.C.Tex., 265 F. 360. 

10 C J. p 419 note 60. 

Increase iiL opexatisig expenses suf-. 
fieient for rate mcrease 
Marked increase m operating ex¬ 
penses due to rapidly changing gen¬ 
eral economic conditions is not in¬ 
sufficient basis for conclusion of in¬ 
terstate commerce commission that 
permitted temporary rate increases 
would not be excessive, m view of 
amended statute declaring rule of 
rate-making.—Algoma Coal & Coke 
Co V. U. S. DC.Va, 11 F.Supp. 487 
Ckimpaxison with other companies to 
show ’mismanagement 
In absence of evidence that all 
businesses of the same nature are 
mismanaged, there is no better way 
of determimng whether a street rail¬ 
road IS mismanaged, for rate-nrwikiiig 
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purposes, than to compare its oper- 
atmg costs with other businesses of 
a similar character.—Chicago Rys. 
Co v Illinois Commerce Commission, 
D.C Ill. 277 F. 970. 

Increased expense of operating as 
test of validity 

Increase in cost of operating ex¬ 
press business, after ordmance fiYing 
rates for express business was pass¬ 
ed, IS immaterial as affects validity 
of ordinance fixing rates, reasonable¬ 
ness or unreasonableness being con¬ 
trolling—City of Chicago v. Mayer, 
124 HE 842, 290 HI. 142. 

Possible savings in. operating expens¬ 
es not shown. 

U S —Chicago Rys. Co. v Illinois 
Commerce Commission, U C Ill, 277 
F. 970. 

80. US—Chicago, M. & St. P. R. 
Co V Tompkins, S U., 20 SCt 336, 
176 U S. 167, 44 L Ed 417. 

81- Ohio —^New York Cent R Co 
V. Public Utilities Commission of 
Ohio, 155 N.E. 862, 116 Ohio St. 
120 . 

82. U S —Northern Pac R Co v. 
North Dakota, N.D, 35 SCt 429, 
236 US. 585. 59 LEd. 735, AnnCas. 
1916A 1. 

10 C J. p 419 note 62. 

83L U S —^Houston Electric Co v. 
City of Houston, D C Tex., 265 F 
360. 

10 C J p 419 note 64. 

Income tax. 

The federal income tax should be 
included m “operating expenses.”— 
Duluth St Ry. Co. v: Railroad and 
Warehouse Commission of Minnesota, 
DC Minn, 4 F 2d 543, affirmed Rail¬ 
road and Warehouse Commission of 
Minnesota v Duluth Street Ry Co, 
47 set. 489, 273 US. 625, 71 LHd. 
807. 

84. U S.—Arkansas Rate Cases, C. 
CArk, 187 F 290, reversed on 
other grounds 33 S.Ct. 1030, 230 U. 
S. 553, 57 LEd. 1625. 
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expenses of litigations® may be included in oper¬ 
ating expenses; but m ascertaining the cost to, or 
expense incurred by, a railroad carrier in handling 
a particular class of traffic, it has been held that 
interest on bonds and taxes should not be included 
in the estimate, but they are matters to be consid¬ 
ered in determining whether the rate to be enforced 
provides a reasonable or fair compensation.Sfi In 
ascertaining the cost of operating a railroad, with 
reference to determining the reasonableness of 
rates, the expenses of operation are not to be strict¬ 
ly limited to the cost of running trains, excluding 
all betterments, but the cost of reasonable renewals 
and improvements of roadbed, track, and equipment 
should be included in the operatmg expenses.87 

When estimating the cost of operating a railway 
per ton of freight per mile of carriage, for the pur¬ 
pose of determining the reasonableness of a tariff 
of rates, it is error to take mto consideration an 
amount of the earnings which has been appropriat¬ 
ed and paid out as dividends on stock shares of such 
railroad.^^ 

In fi ling switching rates to be charged by rail¬ 
roads in termmal yards, the line-haul charges are to 
be considered and required to bear a part of the 
burden of the expenses of the yard, because the 
property devoted to switching is a part of the ter¬ 
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minal facilities in use with and really a part of the 
Ime itself.8® 

Shipper's services reducing transportation costs. 
Since it is not contemplated that the charge by a 
carrier for a particular service shall always be ex¬ 
actly the same to all shippers in establishing rates, 
the commission cannot consider all the services per¬ 
formed by individual shippers which enable the car¬ 
riers to transport the product more cheaply and es¬ 
tablish rates based on the different services which 
the individual shippers perform,^® but they can do 
so only when they are of such importance that they 
at once distinguish such shippers from others to an 
extent sufficient to make them a separate class.^i 

Adjustment of costs to mileage scale. A mileage 
scale of rates leaves out of consideration the many 
inequalities in handling costs due to the varied local 
conditions everywhere encountered in rail transpor¬ 
tation. The cost element is adjusted by a general 
average of cost differences.®^ 

Cost of services auxiliary to transportation. Gen¬ 
eral traffic expenses should not be included in de¬ 
termining the charge for a transportation service 
furnished as an auxiliary to the traffic and items 
of expense included in the determination of the 
line-haul rate should be excluded from considera¬ 
tion®^ So, in determining the reasonableness of a 


CABBIEBS 


U.S —r>uluth St. Ry- Co V- 
Bailroad and V^arehouse Commis¬ 
sion of Minnesota, D C Mmn, 4 P. 
2d 543, affirmed Railroad and 
Warehouse Commission of IMinne- 
sota V Duluth Street Ry. Co, 47 S 
Ct. 489, 273 US. 625, 71 LEd. 807. 

ae. Fla—State v, Florida East 
Coast Ry. Co., 73 So. 171, 72 Fla. 
379, AimCas.l918E 1206. 

W- U.S—Southern Pac Co. v. Board 
of R. R. Comrs, C.CCal., 78 F 236. 

B8L Mmn. —State V. Minneapolis, 
etc, R. Co, 83 NW. 60. 80 Minn. 
191, 89 Am.SR. 514, affirmed 22 S. 
Ct 900. 186 U.S. 257, 46 KEd. 1151. 

Colo.—Atchison. T & S. F. Ry. 
Co V. Public Utilities ConnTnission, 
188 P. 747. 68 Colo. 92. 

^xeigiL company not 

compelled at a loss 
The rule that the line haul should 
produce part of the revenue due to 
the terminal property used for 
switching: does not compel the com- 
pames who own the terminal to do 
switching: for foreig:n companies at 
less than cost if the terminal is con¬ 
sidered as partly belongrmg: to the 
mam Ime, and operated and main¬ 
tained partly by the revenue from 
the Ime haul.—Atchison, T. & S. F 
Ry. Co V. Public Utilities Commi«5- 
Bion. 188 P. 747, 68 Colo. 92. 


Carxier should offer proof 

In proceeding:s before public utili¬ 
ties commission by shippers to re¬ 
form nates in termmal yards, rail¬ 
roads mvolved should have offered 
proof as to Ime haul chargres which 
was relevant to Question of reason¬ 
ableness of reciprocal switching: 
charg:es in yards—Atchison, T. & S. 
F. Ry. Co. V. Public Utilities Com¬ 
mission, 188 P. 747, 68 Colo. 92. 

90- Wash—Public Service Commis¬ 
sion of Washmg:ton v. State, 204 
P. 791. 118 Wash. 629, 25 ADR 
186, affirmed 207 P. 688, 118 Wash 
629. 25 ADR. 186. 

Shipper compensated by Improved 
service 

The services rendered by a ship¬ 
per m providing: trainloads of its 
g:oods all loaded and ready to move, 
and m providing: special facilities for 
unloading: trams at destination, in¬ 
cluding: crews to work at nigrht, so 
that there was no loss m the use of 
the cars, are compensated for by the 
improved services the shipper ob¬ 
tains, and do not entitle it to cheap¬ 
er rates for the transportation.— 
Public Service Commission of Wash- 
ing:ton V State. 204 P. 791, 118 Wash. 
629. 25 A.LR 186. affirmed 207 P. 
688. 118 Wash 629, 25 A.L R. 186 

91- Wash.—Public Service Commis¬ 
sion of Washmg:ton v. State, supra. 

667 


92. Tex—Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas, Civ App ,19 S W 2d 583, af¬ 
firmed, Com App, Railroad Commis¬ 
sion of Texas v. Houston Chamber 
of Commerce, 78 S.W.2d 591, 124 
Tex. 375. 

Termi-nsLl coSts 

In mileag:e scale rate-making:, dif¬ 
ferences in terminal and other costs 
are equalized and spread over the 
entire traffic.—^Houston Chamber of 
Commerce v Railroad Commission of 
Texas, Tex.Civ App., 19 S.W 2d 583, 
affirmed Railroad Commission of 
Texas v Houston Chamber of Com¬ 
merce, 78 SW2d 591, 124 Tex 375. 

93L U S —Atlantic Coast Line R Co. 

V. U. S., DCVa., 33 F 2d 130. 
Icingr and lefxigrezation service 
U S —^Atlantic Coast Line R. Co. v. 
U. S. DCVa., 33 F 2d 130. 

94. Ill —State Public Utilities Com¬ 
mission V Atchison, T & S F. 
Ry Co, 116 N.E 696, 279 Ill 194. 
ClMninff and dislnfectiiig’ c»us 

Miscellaneous items of expense m- 
curred as a result of the ordinary 
cleaning: of cars and not from any 
additional services required by an or¬ 
der of the state hoard of live stock 
commissioners for the cleaning: and 
disinfecting: of cars, which expense 
of ordinary cleaning: had been includ¬ 
ed in the Ime-haul chargre, should be 
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charge for a service, such as icing, the regulatory 
commission has a right to consider the elements of 
cost which the carriers themselves assigned to this 
charge and to ignore other items which the railroads 
assigned to the line-haul freight rate;®® but the 
regulatory body in substituting for a “stated charge” 
for refrigeration, because unreasonable, a “cost of 
ice” basis, must absorb in the substituted charge 
items of cost covered in the charge abrogated as 
unreasonable.®® 

§ 291. Mileage 

Mileage is an important factor in fixing or determin¬ 
ing the reasonableness of rates. 

In fixing or determining the reasonableness of 
rates, mileage is always an important factor® ^ to 
be considered, in connection with all the other facts 
and circumstances,®® and it has been said that, 
“ii* the absence of other influential ‘circumstances, 
distance may fairly be considered a controlling ele¬ 
ment in fixing reasonable rates.”®® Nevertheless it 
is not necessarily controlling,^ and it is well recog¬ 
nized that the cost of transportation, per mile, de¬ 
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creases as the length of the haul increases.® In fix¬ 
ing a rate, ordinarily it is the shortest route be¬ 
tween the points that must primarily be considered 
to control the rate;® and m some states rates must 
be based on distance ^ However, where goods are 
shipped over the longer of two possible routes, and 
it does not appear that the shorter route is avail¬ 
able, or that the carrier whose road comprises part 
of the shorter route is a party to the proceedings, 
the regulatory commission should not fix a rate 
based upon what the rate should be for the shorter 
route,® and in the fixing of rates under a statute 
requiring them to be based on distance, zones within 
which certain rates are applicable may be estab¬ 
lished, and the zones as they are extended may 
lengthen m distance and may vary in different cas¬ 
es to suit the exigencies of the particular movement 
of particular goods,® and a rate discrepanty cannot 
be proved by a comparison alone of equal length of 
hauls from different producing points into different 
territories, since groupings are permitted to the 
carriers and no satisfactory comparison can be made 
without them.*^ Thus, commumties may be united 
into common rate points.® Requirements for dis- 


excluded from a charge for the extra 
cleaning and disinfecting required — 
State Public Utilities Commission v. 
Atchison, T. & S. F. Ry. Co, 116 N. 
E. 696, 279 Ill. 194. 

as. U S.—Alton & S R. R. V. U. S., 
DC.Cal., 49 P2d 414. 

The charge need not necessarily 
indnde every dement in the cost of 
refrigeration which could be proper¬ 
ly assigned by competent experts to 
the cost thereof.—Alton & S. R. R. 
V. U. S , D.C-Cal., 49 P.2d 414. 
Charges applicable to other conaunodi- 
ties 

Requiring carrier, in malviog icing 
charges on poultry and dairy prod¬ 
ucts, to conform to such charges ap¬ 
plied to other perishable commodi¬ 
ties, is not mcorrect because charge, 
per se, did not include elements 
which expert bookkeepers determined 
as part of refrigerating cost.—Alton 
& S. R R. V. U. S., DCCal. 49 P 
2d 414. 

se. U S.—Alton & S R. R V. U. S., 
supra. 

Stated charge held unreasonable 
U S.—Alton & S. R R V. U. S., D.C 
Cal., 49 P.2d 414. 

97- Pa—^McCrady Bros. Co. v. Pitts¬ 
burgh & Li. R R Co., 66 Pa.Super. 
307. 

10 C J. p 420 note 67. 

Purpose of statute requiring distance 
factor in rate schedules 
The purpose of the distance tariff 
law, requiring rates to be based on 
distance and requiring the railroad 
and warehouse commission to pro¬ 


mulgate schedules of rates based up¬ 
on that principle, is to prevent un¬ 
just discrimination.—^BEallett Const 
Co. V. Foley Bros.. 254 N.W. 435, 191 
Minn. 335. < 

U.S.—^Jefferson Island Salt Min¬ 
ing Co. V. U S, I>.C.Ohio, 6 F2d 
315—^Interstate Commerce Commn 
V. Louisville & N R Co., C.C.Tenn., 
73 P. 409. 

99- Tex —Galveston Chamber of 

Commerce v State R Commn , Civ. 
App, 137 SW. 737, 748. 

1- U.S—^Louisville & jST. R Co. v. 
U. S, Tenn-, 35 SCt. 696, 238 U 
S. 1, 13, 59 L Ed 1177. 

10 C J. p 420 note 70 

2. U.S.—^Northern Pac. R Co. v. 
Keyes, CCND, 91 F. 47. 

10 G J p 420 note 71. 

3. Pa.—^McCrady Bros. Co. v. Pitts¬ 
burgh & L E. R Co, 66 Pa.Super. 
307. 

Shortest line distance 

The rale should be based on the 
shortest line distance between the 
points of shipment and delivery.— 
St- Louis-San Francisco Ry. Co. v 
Standard Paving Co., 224 P. 296, 98 
Okl. 71. 

4. Minn.—^Hallett Const. Co. v. 
Foley Bros., 254 N.W. 435, 191 
Minn. 335 

Bate held to comply 

Freight rate schedule, approved 
by railroad and warehouse commis¬ 
sion, which did not allow railroads 
to charge higher rate for lesser or 
equal distance than for greater dis¬ 
tance, complied with distance tariff 
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law.—Hallett Const. Co. v. Foley 
Bros, 254 N W. 435, 191 Mmn. 335. 

5k Pa—^McCrady Bros. Co. v. Pitts¬ 
burgh & L. E. R Co., 66 Pa.Super 
307. 

6. Minn.—^Hallett Const. Co. v. 

Poley Bros., 254 N W. 435, 191 
Mmn. 335. 

Within discretion of coTrimijiBion 
The matter rests to a grreat extent 
m the sound discretion of the com¬ 
mission—^Hallett Const. Co. v. Foley 
Bros, 254 N.W. 435. 191 Mmn. 335. 

7- U.S.—^Baltimore & O. R Co. v. 
U S, D C Del., 12 F.Supp. 261, ap¬ 
peal dismissed, C.C.A-, 87 F2d 605 

8. Mmn —St Paul Ass‘n of Com¬ 
merce V. Chicago, B. & Q R Co., 
158 NW 982, 134 Mmn. 217. error 
dismissed Chicago, B. & Q. R Co 
V St. Paul Ass’n of Commerce, 38 
set. 336. 246 US. 679. 62 LEd. 
935. 

Tex.—^Houston Chamber of Com¬ 
merce V Railroad Commission of 
Texas, Civ App , 19 S W 2d 583, af¬ 
firmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, 78 S.W.2d 591, 124 Tex. 
375. 

Equalization order improper 

A railroad commission circular,^ 
equalizing mtra-state carload rates 
on sugar and molasses shipments, 
was not a proper exercise of the 
group-making power, where limited 
to a single territorial location.— 
Houston Chamber of Commerce v. 
Railroad Commission of Texas, Civ. 
App.. 19 S.W2d 583, affirmed Rail- 
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tance tariff rates do not apply to rates for switch- 
operations or to movements from place to place 
within a single shipping point, but for such opera¬ 
tions a rate may be required and charged different 
from those made applicable to line hauls.9 In the 
determination of the limits of a shipping point so as 
to determine the reasonableness of the rates applica¬ 
ble or their applicability thereto, the important 
question is whether the district is a smgle industrial 
center, and, in determining whether a district is a 
single industrial center for the purpose of detcrmin- 
in-r the lirmts of a shipping pomt, the extent of the 
di^ct, the mdustrial relation of one part to anoth¬ 
er, the nature of the traffic, the manner of handling 
the traffic, whether it is handled by tram crews or 
switching crews and whether on waybills or switch¬ 
ing orders, and whether or not the carrier and the 
public have acquiesced in applying a switching tariff 
are all to be considered.!** When considering the 
reasonableness of rates, courts and commissions may 
take into consideration commercial necessity, that is, 
die application of prinaples in fixing rates which 
are forced on common earners by various condi¬ 
tions and circumstances and are in common prac¬ 
tice among them —n business policy which influ¬ 
ences the carriers themselves to disregard a rule of 
strict comparison in respect of distance of car- 

road Commission of Texas v. Hous¬ 
ton Chamber of Commerce, 78 S.W.2d 
591. 124 Tex. 375. 

9. limn.—Commercial Club of City 
of Duluth V Northern Pac. Ry 
Co. 165 NW 270, 138 Minn. 449. 

10 CJ. p 420 note 71 [b]. 

Difference in conditiojis 
The state railway commission may 
make different intra-state freigrbt 
rates from initial shipping* point to 
different places in same switching 
district and station to which ship¬ 
ments are consigned, where differ¬ 
ence m condition warrants different 
rates—^Fred P. Shields Co v. Chica¬ 
go. B. & Q. R. Co. Neb, 276 N.W. 

925 

Hk Mmn—Commercial Club of City 
of Duluth V. Northern Pac. Ry 
Co, 165 N.W. 270, 138 Minn. 449. 

IL Mmn.—State v. Minneapolis, etc, 

R. Co. S3 NW. 60. 80 Minn. 191, 

89 Am.SR 514. affirmed 22 S Ct 
900. 1S6 US. 257, 46 LEd. 1151. 

12. US —^liouisville & N. R. Co. 

V. U. S. Tenn, 35 S Ct. 696, 238 

U. S. 1. 12. 59 LEd. 1177 

13. HI—Atchison, T. & S. F. Ry. Co. 

V. Illinois Commerce Commission. 

166 NE 466, 335 III. 70. 

Ky.—Southern Ry. Co. of Kentucky 
V. Frankfort Distillery, 26 S.W2d 
1625, 233 Ky. 771, certiorari denied 


§ 292 

riage.il Competition is a factor which may over¬ 
come mere distance.^ 2 

§ 292. Competition 

Competition is one of the factors which is to be 
considered in determining the reasonableness of rates. 

Competition with other carriers and other fields 
and in the market reached is an important factor 
and may be considered in determining the reason¬ 
ableness of rateSji^ provided the competition is gen¬ 
uine and not a pretensel^ and possesses the attri¬ 
bute of producing a substantial and material effect 
on traffic and rate making.^® Carriers must be al¬ 
lowed to meet competition or they must go out of 
business.^® In initiating rates they may adjust them 
to competitive conditions and, within the zone of 
reasonableness, prescribe such rates as will obtain or 
retain desired traffic for their lines,and, to aug¬ 
ment their traffic, establish rates on particular com¬ 
modities on an out of pocket plus basis, that is, 
rates which are sufficient to more than meet all actu¬ 
al and immediate costs of transportation, but are 
not necessarily sufficient to pay their full share of 
transportation expenses including all operating ex¬ 
penses and fixed charges, and, in addition thereto, 
interest on bonded indebtedness and reasonable re¬ 
turn to capital invested in the earner service.^* 

XJ S —^Interstate Commerce 

Commn v. Southern R. Co, C.C. 
Ala. 105 P 703. 

IS. Tex —Galveston Chamber of 
Commerce v State R Commn, Civ. 
App , 137 S W. 737. 

17- U S.—^Texas & P Ry. Co. v. U. 
S. Tex, 53 S.Ct. 768. 289 U.S. 627, 
77 L.Ed 1410, reversing, D.C, 42 
P2d 281—Chicago. M. St. P. & P. 
R Co. V. U. S, DC Ill.. 8 PSupp. 
970, affirmed XJ. S. v. Chicago, M., 
St P.& P R. Co, 55 set. 462, 294 
US, 499, 79 LEd. 1023. 

Cal —^Lang v Railroad Commission 
of California, 42 P 2d 639, 2 Gal. 
2d 550. 

Pa—^Pennsylvania R Co v. Public 
Service Commission, 190 A. 372. 126 
Pa Super. 1. 

Evidence held ‘to justify competL. 
tive rate to meet competition of 
truck carriers —Lang v. Railroad 
Commission of California, 42 P 2d 
639, 2 Cal 2d 550 

Statutes held inapplicable to com- 
petrtive rate 

Cal—^Lang^ v. Railroad Commission 
of CaJiforma, 42 P.2d 639, 2 Cal 2d 
550. 

18- Cal—Lang v. Railroad Coinmi,«i- 
sion of California, supra. 

Distinctiou between ccmmission made 
and earlier initiated rates 
The rule in cases where some 
regulatory agency is attempting to 
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51 S.Ct. 75, 282 U.S 868, 75 L.Ed. 
767. 

Va—^Dver v. Virgima Ry. & Power 
Co. 136 SE. 499. 147 Va. 98. 

10 CJ. p 405 note 86, p 420 note 79 

Economic conditions 

In determining the reasonableness 
of a particular rate, the economic 
conditions m the industry involved 
may be considered.—Atchison, T. & 
S. P. Ry. Co V Illinois Commerce 
Commission, 166 N.E. 466, 335 Ill. 70. 

Monoiioly 

A monopoly does not permit a ear¬ 
ner to disregard the right of the 
shippers and exact more than what 
the services rendered are reasonably 
worth.—Southern Ry, Co. of Kentuc¬ 
ky V. Frankfort Distillery, 26 S.W. 
2d 1025, 233 Ky 771, certioran de¬ 
nied 51 set. 75, 282 US. 868, 75 L. 
Ed 767 

Consideration of water and rail car¬ 
riers shown 

U S —^Youngstown Sheet & Tube Co 
V U, S, DC Ohio, 7 P.Supp. 33, 
affirmed 55 S CL 822, 295 US 476. 
79 LEd. 1553, rehearing denied 56 
S Ct 81, 296 U S. 661, 80 L Ed. 471 

14. US — Interstate Commerce 
Commn v. Clucago Great Western 
R. Co, Ill., 28 set 493. 209 U.S 
108, 52 L Ed. 705, affirming, C.C., 
141 P 1003 
10 C.J. p 405 note 86. 
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However, carriers have no right to recapture traffic 
which they origpinated by appl 3 ring thereto unrea¬ 
sonable rates and, while the carriers may meet 
competition by equalizing rates or maintaining dif¬ 
ferentials both to interior points and to ports, they 
may not adjust their rates with the motive of injur- 
mg or aiding a shipper, a particular kind of traffic, 
or a locality.20 

In deciding whether rates and charges, made at a 
low rate to secure foreign freights which would 
otherwise go by other competitive routes, are or are 
not undue and unjust, the fair interests of the car¬ 
rier companies and the welfare of the community 
which is to receive and consume the commodities 
are to be considered.^! Consideration must be given 
to the right of shippers to avail themselves of ad¬ 
vantages which one form of transportation may 
have over another.22 A earner cannot be compel¬ 
led to reduce a reasonable rate in order to enable 
shippers to meet competition, where the carrier is 


not responsible for the existing competitive condi- 
tions,23 nor may a regulatory commission compel 
railroads to reduce their rates below a reasonable 
level in order to meet water or truck competition 
and the fact that a earner has voluntarily depressed 
rates to a given point m order to meet competition 
does not compel it to lower a higher reasonable 
rate to other destinations.^^ The fact that the com¬ 
petition originated with the carriers whose rates 
are complained of will not prevent its consideration 
in determining whether the rates are unreason¬ 
able 26 

Extent of consideration, A decision as to the 
reasonableness of rates cannot be based entirely on 
economic conditions ;27 the factor of competition is 
not the only matter to be considered, and, while 
it may be controlling, it is not necessarily so,28 and 
will not be where other considerations render the 
rate reasonable or unreasonable as the case may 
be.29 


impose maTciTnum rates wliicli a car-1 
Tier claims are confiscatory is entire¬ 
ly different from that governing cas¬ 
es where the earner is voluntarily 
offering the rates. Where a rate is 
imposed by a regrulatory body it may 
not be based aJone on the out-of- 
pocket costs asenbed to that particu¬ 
lar traffic, but to be lawful the 
rate must be sufficient to cover a 
ratable proportion of the average 
cost of traffic generally, mcluding a 
return on the property devoted to 
public service. To hold otherwise 
would compel the performance of a 
certain specified kind of service by 
the carrier at less than average cost. 
The extension of this principle to 
other classes of traffic, if pursued 
far enough, would bankrupt the road. 
Where, however, carriers voluntarily 
propose to reduce certam rat^ to an 
out-of-pocket plus basis in order to 
augment the total traffic carried, a 
wholly different situation is present¬ 
ed. The menace of confiscation is 
absent, for volenti non fit injuria; 
and the additional traffic, if secured 
with a resulting augmentation of net 
revenue mstead of laying a burden 
upon other traffic, affords the possi¬ 
bility of lightening the burden there¬ 
on by bringing a greater tonnage un¬ 
der contribution to net revenue. The 
criteria of a reasonably compensa¬ 
tory rate in a confiscation case are 
therefore essentially disrinct from 
the criteria of a reasonably compen¬ 
satory rate where carriers volunteer 
a reduction on certain rates to an 
out-of-pocket plus basis.—^Lang v. 
Railroad Commission of California, 
42 P2d 639, 2 Cal 2d 550. 

19- U S —Atchison, T & S. P Ry 
Co. V. U. S, lU.. 49 S.Ct. 494, 279 


ITS 768, 73 LEd. 947, affirming,! 
D-C, 33 F.2d 345 j 

20- U.S —^Texas & P. Ry. Co. v. TT. 
S, Tex, 53 S.Ct. 76S, 289 US. 627. 
77 Li Ed. 1410, reversing, D.C., 42 
P.2d 281. j 

21. U.S —^Interstate Commerce 

Commn. v. Southern R. Co., CC 
Ala, 105 P. 703. 

22l U S —Youngstown Sheet & Tube 
Co. V. U. S., J> C.Ohio, 7 P.Supp. 
33, affirmed 55 S.Ct. 822, 295 U.S. 
476, 79 Li.Ed. 1553, rehearing do¬ 
med 56 S.Ct. 81, 296 U.S. 661, 80 
LEd. 471. 

Water transportation. * 

Withm zone of reasonableness, in 
fixing ex-nver rates, consideration 
must be given to right of shippers 
to avail themselves of advantages of 
water transportation m so far as it 
is possible to do so without brmg- 
ing about evils m railroad transpor¬ 
tation which rate legislation was de¬ 
signed to correct —Youngstown Sheet 
& Tube Co. V, U. S., UCOhio, 7 P 
Supp. 33, afilrmed 55 S Ct. 822, 295 
U.S. 476, 79 L Ed 1553, rehearing de¬ 
nied 56 S.Ct. 81. 296 U.S. 661. 80 L. 
Ed 471. 

23. Ohio —Shaw-B^rer Grain Co. v. 
Public Utiliti^ Commission of 
Ohio, 183 N.E 922, 126 Ohio St. 74 

24b Pa.—^Pennsylvania R Co. v. 
Public Service Commission, 190 A. 
372, 126 Pa-Super. 1. 

25. Ohio—Shaw-Pahrer Grain Co. v. 
Public Utilities Commission of 
Ohio, 183 N.E 922. 126 Ohio St. 74 

26. U S —^Interstate Commerce 

Commn v Chicago Great Western 
R Co. CCIll, 141 P 1003. affirm¬ 
ed 28 set. 493, 209 US. 108, 52 L. 
Ed. 705. 


27- HI.—Atchison, T. & S. P. Ry. Co 
V Illinois Commerce Commission, 
166 N.E. 466, 335 Ill. 70 
23. U.S —Interstate Commerce 

Cornmn. v. Chicago Great Western 
R. Co.. CC.I11, 141 P 1003. af¬ 
firmed 28 S Ct. 493, 209 U.S. 108, 52 
IiEd 705. 

29- U S —Youngstown Sheet & Tube 
Co. V. U. S., D.C.Ohio, 7 P.Supp 33, 
affirmed 55 S.Ct. 822, 295 U.S. 476, 
79 liEd. 1553, rehearing denied 56 
set. 81, 296 US. 661, 80 LEd. 471. 
Ohio—Cmcmnati Northern R. Co v. 
Public Utilities Commission of 
Ohio, 156 N.E 506, 116 Ohio St. 
397. 

CompeUtion does not make mureasoiu 
able rate reasomable 
Railroad freight rate which is un¬ 
reasonable because it fails to give 
earner adequate return, because it 
unreasonably threatens rate struc¬ 
ture, or because it creates undue prej¬ 
udice or preference as between mdi- 
viduals or localities, is still unreason¬ 
able and must be suspended although 
Its raising or lowermg may adverse¬ 
ly affect competitive water transpor¬ 
tation.—Youngstown Sheet & Tube 
Co. V. U. S., D.C.Ohio, 7 P.Supp 33, 
affirmed 55 S Ct. 822, 295 US 476, 
79 L.Ed. 1553, rehearing denied 56 
S.Ct 81, 296 U.S. 661, 80 L.Bd 471. 
Competition does not make reason^ 
able rate unreasonable 
Rate for common commodity to 
common market cannot be reduced on 
line having longer haul to enable 
shipper having longer haul to com¬ 
pete with shippers on other lines who 
have a shorter haul without proving 
the longer haul rate excessive—Cm- 
cinnati Northern R. Co. v. Public 
Utilities Conunission of Ohio, 156 N. 
E 506, 116 Ohio St. 397. 
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Competition between shippers. A regulatory com¬ 
mission has no authority to fix a rate for the sole 
purpose of enabling shippers to meet commercial 
competition but it is entitled to consider commercial 
competition in connection with other evidence m 
determining a proper rate.30 The mere fact that 
a proposed rate will enable one or more shippers 
to benefit from a natural location is not sufficient 
to warrant its rejection, since the regulatory com¬ 
mission does not have the duty or the power to 
equahze profit and loss results of competing compa- 
mes in different localities by overcoming geograph¬ 
ical and commercial advantages with rate adjust¬ 
ments.®^ 

§ 293. Character and Value of Goods 

Shipped 

The character and value of the goods shipped and 
their weight, bulk, and convenience of handling are fac¬ 
tors to be considered in determining the reasonableness 
of rates, but they are not conclusive thereon. 

The rate for transportation and delivery is larg^ely 
regulated by the character of the commodity, and 
as some classes of goods are more valuable and in¬ 
volve greater responsibility, and some are more dif¬ 
ficult to handle and involve greater expense than 
others, the charge for carriage, handling, and de¬ 
livering may be determined accordingly.^^ Their 
character,33 value,^^ weight and bulk,35 the con¬ 
venience to the carrier in transporting them,^® and 
the liability assumed^^ are factors to be considered 


in determining the reasonableness of rates charged; 
but they are in no sense conclusive,38 and where a 
difference in value of a product transported from 
different sections does not justify it, it is proper 
not to consider it^® Thus, a lower rate properly 
may be applied to a product when in an unfinished 
condition than that applicable to it when finished.^® 
Nevertheless, while there may be a good reason for 
a lower rate on bulky freight of a low class than 
that charged for carrying articles of a different 
sort, yet the mere grade of the commodity cannot 
be regarded as furnishing a sufficient ground for 
compelling the carrier to transport it for less than 
cost or without substantial reward.^i 

§ 294. Lrocal or Through Freight 

In determining the reasonableness of rates, whether 
the traffic is local or through traffic is to be considered; 
ordinarily the through rate should not exceed the aggre¬ 
gate of the intermediate rates. 

Length of haul is an element of prime importance 
in determining the rates for transportation.^^ The 
question of whether the traffic is local or through 
traffic is to be considered in determining the rea¬ 
sonableness of a rate for transportation,^^ as the 
conditions which surround them are, dissimilar 
and, since the cost of moving local freight is ob¬ 
viously greater than that of moving through 
freight,^® a through rate may properly be lower 
than a local rate.^® Apart from statutory enact¬ 
ment, it is prima facie unreasonable to charge more 


Bate Tiased solely on. what traffic can 
bear is improper 

US—Northern Pac Ry. Co. v. Baker, 
DC Wash., 3 FSupp. 1. 

30l D1—^Indiana Harbor Belt R. Co. 
V. Illinois Commerce Commission, 
172 NE. 708. 340 Ill 304. 

31- Ill—Illinois Cent. R Co. v. Illi¬ 
nois Commerce Commission, 195 N. 
K 32, 359 Ill. 563. 

SSL La.—Vicksburg, etc., R. Co. v. 
State R Cornmn, 69 So. 161, 137 
La. 747. 

33L Ohio —Socialist Co-Operative 

Publishing Co. v. American Ex¬ 
press Co, 13 Ohio N.P.,N S., 403. 

10 C J. p 421 note 90. 

34. US — Interstate Commerce 

CoTfiTTin. V. Chicago Great Western 
R Co, CCIll, 141 P. 1003, af¬ 
firmed 28 S Ct 493, 209 U.S 108. 52 
LkSd. 705—Interstate Commerce 
OominTi, V. Delaware, L. & W. R 
Co, CCN.T, 64 F. 723. 

10 C.J. p 421 note 91. 

35b HL—State v. Illinois Cent. R 

Co. 92 NE 814, 246 Ill 188. 

10 CJ p 421 note 92. 

3®* tJ S — Interstate Commerce 

CoTnnnn v. Chicago Great Western 


R Co„ C aULl.. 141 P 1003, affirmed 
28 S.Ct. 493, 209 US 108, 52 L.Bd 
705. 

37- Mo—Stale ex reL Western Un¬ 
ion Telegraph Co v. Public Serv¬ 
ice Commission, 264: SW. 669, 304 
Mo. 505, 35 ALR 328. 

Hot a limitation on liability 

The basing of rates by common 
carriers m part on the liability in¬ 
volved m a given service is not a limi¬ 
tation of liability; it is a mere de¬ 
termination in advance of the maxi¬ 
mum amount thereof, a liquidation 
of the damages contingent upon the 
nonperformance or the negligent per¬ 
formance of the service.—State ex 
rel. Western Union Telegraph Co. v 
Public Service Commission, 264 SW. 
669. 304 Mo. 505. 35 A.L.R. 328. 

33. Minn.—Slate v. Minneapolis, etc, 
R Co., 83 N.W. 60, 80 Minn. 191, 
89 Am S R 514, affirmed 22 S Ct. 
900. 186 US 257, 46 L Ed 1151. 
39- Or.—Oregon-Washingrton R & 
Nav. Co. V. Corey, 252 P. 955, 120 
Or. 517. 

40u U S —^U S. V. Gulf Refining Co , 
Okl.. 45 S.Ct 597, 268 US 542, 69 
LEd. 1082, affirming, C.CA, Gulf 
RefiTiing Co. V U. S., 284 P. 90- 

671 


41- U S —Northern Pac. R Co. v. 

North Dakota, 35 S Ct. 429, 236 U S 
585, 59 LEd 735, AnnCas.l916A 
1, reversing 145 N.W. 135. 26 ND. 
438. 

42b U S —Northern Pac. R Co. V- 

Keyes, CCND, 91 F 47 
43- U.S —^Minneapolis & St. L. R 

Co. V. Stale of Minnesota, 22 S Cl. 
900, 186 U.S. 257, 46 LEd 1151. af¬ 
firming 83 NW 60, SO Mmn 191, 
89 Am S R 514—^Texas & P. R Co. 
V. Interstate Commerce Commis¬ 
sion, N Y . 16 S Ct 666, 162 U S. 197, 
40 LEd. 940. 

Ill—State V. Illinois Cent. R Co., 92 
NE 814. 246 Ill. 188 
44. Ill—Atchison. T. & S P. Ry. Co. 
V. Commerce Commission, 167 NE. 
831, 335 Ill. 624. 

45- US.—Chicago, M. & St. P. R 
Co V. Tompkins S.D, 20 S.Ct- 336, 
176 U.S 167. 44 LEd 417. 

10 C.J. p 422 note 99. 

49. Ill —Atchison, T. & S. P. Ry. 
Co V Commerce Commission, 167 
NE. 831, 335 Ill. 624. 

BOgher local rate proper 

Where the local traffic consists 
mostly of merchandise, and is light 
m volume, short in haul, and small 
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for a through haul than the aggregate of the inter¬ 
mediate rates,^"^ and, in a number of jurisdictions, 
carriers are prohibited by statute from charging any 
greater compensation as a through rate than the 
aggregate of the intermediate rates, except that it 
is generally provided that, after proper application 
by the carrier and due investigation by the regula¬ 
tory board or commission, the carrier in a proper 
case may be authorized to charge more for the 
through rate than the aggregate of the intermedi- 
ates.48 A through freight rate is not necessarily 
reasonable because it does not exceed the aggregate 
of two reasonable local rates.^® 

The testimony of experts as to the relative cost 
of doing local and through business is not to be dis¬ 
regarded simply because it cannot demonstrate by 
figures the exact amount of percentage of the extra 
cost, as it is almost, if not quite, impossible to de¬ 
termine the difference with mathematical certain- 
ty.50 

§ 295- Charging More for Short than 

for Long Haul 

In general it is unreasonable to charge more for a 


shorter than a longer haul where the conditions are sim¬ 
ilar, and this rule is embodied in statutes in many ju¬ 
risdictions, provision ordinarily being made for aMowmg 
exceptions thereto in proper cases after proper investiga¬ 
tion by a regulatory commission or board. 

Apart from statutor}’ enactment, it is prima facie 
unreasonable to charge more for a shorter than 
for a longer haul,^^ and in some states statutory or 
constitutional provisions or orders of regulatory 
commissions prohibit carriers from charging more 
for a short than a long haul over the same line or 
route, in the same direction, the shorter being in¬ 
cluded within the longer distance,® 2 or from charg¬ 
ing, for any distance within the state, a larger sum 
than is charged for an equal or greater distance 
over the same road and connecting lines of road.®^ 
Such statutes or constitutional provisions, however, 
usually provide that, on application by a carrier to 
a regulatory board or commission, such board or 
commission, after investigation, may authorize the 
carrier to charge more for a short tlian a long haul, 
where the facts warrant it,®^ as, for example, in 


in individual shipments, tbereby add-1 
ing materially to the costs of trans¬ 
portation, rates above the averagre of 
those for the entire business of the 
earner are justified.—Northern Pac. 

R. Co V. Keyes, C.C.N.D., 91 P. 47. 

47- TJ S.—Patterson v. Louisville & 
N.R.CO.. Ga., 46 S.Ct. 8, 269 U.S. 
1, 70 LKd. 131, affirmingr, CCJL, 
2 F.2d 592. 

S. D —^Turner Creamery Co. v, Chi¬ 
cago, etc, R. Co., 154 N.W. 819. 
36 Sr>. 310. 

48^ TJ S —Patterson v. Louisville & 
N. R. Co., Ga., 46 set. 8, 269 TJ.S, 
1, 70 L Ed. 131, affirming; C.C A., 
2 F.2d 592. I 

legality of rate in existence prior to 
statute 

A through rate for long haul, 
greater than aggregate of mtermedi- 
ate rates m force and lawful on June 
18, 1910, when Act to Regrulate Com¬ 
merce § 4 was amended by Act June 
18, 1910, § 8, Comp-St. § 8566, by ad¬ 
dition thereto of clause declaring 
it unlawful for carrier to charge 
any greater compensation as a 
through rate than the aggregate of 
the intermediates, remains lawful, 
provided an application to suspend 
operation of the section was made 
and either allowed or remained un¬ 
determined.—^Patterson v. Louisville 
& N R. Co, Ga, 46 set. 8, 269 TJ.S. 
1, 70 LEd 131, affirming, CCA, 2 F 
2d 592. 

4a. U S —^Minneapolis & St. L. R j 
Co. V. State of Minnesota, 22 S Ct. I 


900, 186 US 257, 46 LEd 1151, af¬ 
firming 83 N.W. 60, 80 Minn- 191, 
89 Am S.R. 514. 

10 C J. p 422 note 2. 

50. U S.—Chicago, M. & St P. R Co 
V. Tompkins, SD, 20 SCt. 336, 
176 US. 167. 44 LEd. 417. 

51. U S —Patterson v. Louisville & 
N. R Co, Ga. 46 S.Ct. 8, 269 US. 
1, 70 LEd. 131, affirming, C.C.A, 
2 F.2d 592. 

S.D —^Turner Creamery Co. v. Chi¬ 
cago, etc., R. Co., 154 K-W- 819, 36 
S.r). 310. 

Violation, of long and i^ort haul pro¬ 
vision shown 

Charge for transportation over giv¬ 
en distance in excess of charges for 
shipment origmatmg at more distant 
point is violation of "long and short 
haul” provision.—Sunset Pacific Oil 
Co. V. Lk>s Angeles & S L. R. Co., 290 
P. 434, 110 CaJ-App. Supp., 773. 

58. RL—A Ijl Jones Co. v. Chicago, 
M. & St. P. Ry. Co. 213 IU.App 
283. 

Minn.—TTaJlett Const. Co. v. Foley 
Bros., 254 NW. 435, 191 Minn. 335 
Ohio.—Pittsburgh & L. E. R Co. v 
Public Utilities Commission of 
Ohio. 191 N.E. 467, 128 Ohio St 
388. 

Rates h^ to comply with statute 
Freight rate schedule, under which 
rates per ton mile receded m almost 
perfect proportion, complied with 
so-called long and short haul stat¬ 
ute —^Hallett Const Co. v. Foley 
Bros., 254 N.W 435. 191 Minn. 335. 
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53. Ohio —Cleveland, C., C & St. 
L. Ry. Co. V. Mills Bros, 128 NB 
81, 101 Ohio St. 173. 

54L Cal—California Adjustment Co. 
V. Atchison, T & S P. Ry Co., 175 
P. 682, 179 Cal. 140, 13 ALR 274. 
DetermiTiAtioii. by carrier prohibited 
Since the amendment of Interstate 
Commerce Act § 4, by Act June 18, 
1910, Comp St. § 8566, a carrier no 
longer has the right as it did prior 
thereto to determine in the first in¬ 
stance whether a dissimilarity in 
conditions justifies the charge of a 
grreater rate for a shorter haul than 
for a longer haul over the same 
route, but any such charge is pro¬ 
hibited, unless the commission has 
previously made an order consentmg 
to the higher rate to the intermediate 
point—^Davis v. Farrington, CCA 
Minn, Or, 281 F 10, certiorari grant¬ 
ed. 43 S Ct. 95, 260 U S. 717. 67 L.Ed. 
479, and reversed on other grounds 
44 S.Ct. 380. 264 U.S. 403, 68 LEd. 
762. 

Application to, and investigation by, 
com-micsion regnired 
Under Const, art 12 § 21, as amend¬ 
ed, relating to freight rates, the rail¬ 
road commission can relieve a cai> 
rier from the prohibition of the long 
and short haul clause only on ap¬ 
plication by the carrier after investi¬ 
gation —California Adjustment Co. 
V. Atchison, T. & S. F. Ry. Co., 175 P. 
682, 179 CaL 140, 13 AL.R 274 
Anthonzation not shown 

Under state constitution authoriz¬ 
ing state regulatory commission to 
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order to meet competition;®® but the plight of the 
industry involved in the transportation service is 
not alone sufficient.®® Such statutes and constitu¬ 
tional provisions are valid®^ and rates in violation 
thereof are unlawful and may be abrogated without 
any finding by the regulatory commission that they 
are unreasonable ®8 They have reference to ship¬ 
ments made over a direct and ordinary route®® and 
where the longer shipment is made over the regular 
and ordinary route the fact that it could have been 
made over a shorter route does not prevent it from 
constituting a violation nor does the fact that 
deliveries are made on spurs or sidetracks from the 
mam line of track take a shipment out of the appli¬ 
cation of the rule.6l Sudi a statute is violated by 


the publication of the lower rate for the longer 
haul without permission, and the fact that property 
has not been moved over the longer distance at the 
lower published rate is immaterial.Where the 
statute limits the prohibition against charging- more 
for a short than for a long haul to a point where the 
haul IS over the same line or route, in the same 
direction, the shorter being included within the 
longer distance, it does not apply where the destina¬ 
tion of the shipment is on another line and is not 
an mtermediate point on the direct or ordinary 
route,®® or where the two hauls are in different di¬ 
rections and made under substantially different cir¬ 
cumstances and conditions.®^ 

Where a statute fixes a meiximum rate for a des- 


authorize a deviation from the con¬ 
stitutional provision prohibiting- a 
earner from charging more for a 
short than a long haul over the same 
line or route in the same direction, 
the shorter being included within the 
longer distance, only upon appli^- 
tion of the earner and after an in¬ 
vestigation by the commission, and 
not authorizing it to fix temporary 
rates pending investigation, orders 
of the commission permitting rail¬ 
roads to file schedules with applica¬ 
tions for desired changes in rates, 
and to continue rates then in force 
pending mvestigation, do not legal¬ 
ize rates subsequently charged m 
violation of the constitutional pro¬ 
hibition agamst charging more for a 
short than a long haul, it not appear¬ 
ing that the commission ever investi¬ 
gated or approved such charges.—■ 
Southern Pac Co. v. California Ad¬ 
justment Co, Cal., 237 F. 954, 150 C. 
CA 604, certiorari dismissed 39 S 
Ct 182, 248 U.S. 595, 63 L.EdL 438, 
and affirming, D C, California Ad¬ 
justment Co. V. Southern Pac. Co., 
226 P. 349. 

Effect of general order authorizing 
general increase 

General Orders, order No. 28 of the 
Interstate Commerce Commission au- 
fhon:&g a general mcrease in rates, 
and permittmg earners to violate the 
long and short haul clause in so far 
as necessary to permit the increase 
to go into effect, merely permitted 
such violation in cases where the 
greater charge for the shorter haul 
had been previously authonzed, and 
did not legalize a continued viola¬ 
tion by the earner, which had previ¬ 
ously violated Interstate Commerce 
Act S 4, as amended. Comp St. § 
8566—^Davis v. Pamngrton, CCA, 
Minn, Or, 281 P. 10, certiorari 

granted. 43 S Ct. 95, 260 US. 717, 67 
L Ed 479. and reversed 44 S Ct. 380, 
264 US. 403, 68 LEd. 762 

55b U.S.—Texas & P. Ry Co v. U. 

S, Tex., 53 S.Ct. 768, 289 US. 627, 

13CJr.S.--43 


77 Li Ed. 1410, reversing, D C., 42 
F2d 281. 

56. l^ogging industry 

Public works department's finding 
as to extent of discrimination in 
railroad's proposed sawlog rates fa- 
vormg short haul at expense of long¬ 
er haul may he held invalid because 
of controlling consideration griven 
plight of logging industry and fail¬ 
ure to determine rate base and reve¬ 
nue received from, and expense 
chargeable to, log carnage—North¬ 
ern Pac Ry. Co. v. Baker, D C.Wash., 
3 PSupp 1. 

57- U.S.—^Missouri Pac R. Co. v. 
McGrew Coal Co, Mo, 37 S Ct. 518. 
244 U S. 191, 61 L,.Ed. 1075—South¬ 
ern Pac Co v California Adjust¬ 
ment Co, Cal, 237 F. 954, 150 C 
CA. 604, certiorari dismissed 39 S 
Ct 182, 248 U.S. 595. 63 LEd. 438, 
and affirming, D.C, California Ad¬ 
justment Co. V. Southern Pac. Co., 
226 F. 349 

58. Mo.—^Missouri Southern R. Co. 
V. Public Service Commission, 214 
S,W. 379, 279 Mo. 484 
Evidence held not to show -violation 
Ill—^Moline Consumers’ Co. v Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B & Q R Co, 187 NE. 
161, 353 Ill. 119 

59- Ind.—Cleveland, C., C & St L. 
Ry. Co. V. Summitville Dram Tile 
Co, 151 N.E 365, 85 Ind App 49. 
Includes transportation over connect¬ 
ing lines 

Smee Interstate Commerce Act 5 
4, Comp St § 8566, which originally 
prohibited a greater rate under sub¬ 
stantially similar circumstances for 
a shorter than for a longer haul over 
the same line, was amended by Act 
June 18, 1910, which added the words 
“or route” after the word “line,” 
the long and short haul clause is no 
longer limited to transportation over 
the Ime of a smgle carrier, but in¬ 
cludes transportation under a joint 
rate by connectmg camera—^Davis 
V. Parrmgton, C.C A Minn, Or., 281 P. 
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10, certiorari grranted, 43 S Ct. 95, 260 
U S. 717, 67 L Ed 479, and reversed 
on other grounds 44 S Ct 380, 264 
U S 403. 68 L Ed 762. 

Option of shipper as to routes 

Shipper does not have option of 
transporting grain at through rate 
by longer of two possible routes, but 
must pay tariff rate plus proportion¬ 
al rate, where rate to certain inter¬ 
mediate destinations along longer 
route was greater than through rate 
from point of origin—Great North¬ 
ern Ry. Co V. Delmar Co. Minn., 51 
S Ct 579, 283 U S 686, 75 L Ed 1349, 
reversing, CCA, 43 F 2d 780, certio¬ 
rari granted 51 S Ct 212, 282 U.S 
836, 75 LEd 742, which affirmed. D 
C, Delmar Co. v. Great Northern Ry 
Co , 34 F 2d 221. 

69- U S —^Davis V. Parrmgton, C C 
AMinn, Or, 281 F. 10, certiorari 
granted, 43 S Ct. 95, 260 US 717, 

67 L Ed 479, and reversed on other 
grounds 44 S Ct 380, 264 U.S. 403, 

68 L.Ed 762. 

61- Ohio—^Pittsburgh & L. E R. Co 
V. Public Utilities Commission of 
Ohio, 191 N E 467, 128 Ohio St 388 

68. US —^Davis V. Portland Seed 
Co, Minn., 44 S Ct 380. 264 US. 
403, 68 LEd 762, reversing, C.C 
A, 281 F. 10, in which certiorari 
IS granted, 43 S Ct 95, 260 U S 717. 
67 LEd. 479 Reversing McCaull- 
Dinsmore Co. v. Great Northern 
Ry Co. 191 NW 42, 154 Mmn. 
28, in which certiorari is granted 
Great Northern Ry Co v McCaull- 
Dinsmore Co, 43 S.Ct 361, 261 U. 
S. €10. 67 LEd 825 

68- Ind—Cleveland, C., C. & St. L. 
Ry Co. V Summitville Dram Tile 
Co, 161 NE 365. 85 Ind App. 49. 

64. Mo —^McGrew Coal Co v. Mellon, 
287 SW. 450, 315 Mo 798, certio¬ 
rari demed 47 S Ct 456, 273 U S. 
752, 71 L Ed. 874. 

Statute held to repeal prior act 
Statute which prohibited greater 
charge for short haul than for longer 
haul m any direction on and over 
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ignated distance, a rate in excess of that so desig¬ 
nated for a shorter haul has been held unreasonable 
as a matter of law.®5 

A statute requiring a carrier to carry freights 
over longer lines for the same rates as required by 
any railroad company for hauling the same freight 
between the same points by a shorter line, no matter 
how great the disparity in the length of such hauls 
may be, is unconstitutional, where such statute is 
an absolute finality, without the right of judicial in¬ 
vestigation by due process of law.®® 

The fact that a carrier charges a higher rate to 
an intermediate point than to a more distant point 
does not prove the reasonableness or unreasonable¬ 
ness of the higher rate, for the question of reason¬ 
ableness is always a question of fact, depending 
upon the proof in each case.®^ 

§ 296. Confiscatory Rates 

Rates which are confiscatory are unreasonabie, but 
the mere fact that rates are not confiscatory does not 
make them reasonable. 

To require carriers to perform services for less 
than cost amounts to confiscation and is unlawful.®® 
To constitute a rate confiscatory it is not essential 
that there should be a total deprivation of reward 


for the use of the carrier’s property or a taking of 
the corpus of the property; if the law renders it 
impossible to obtain from the use of the property 
a reasonable and fair return it is confiscatory in its 
operation and effect.®® An order by the regulatory 
commission fixing a rate which necessitates the car¬ 
rier using the earnings from property employed oth¬ 
er than in the transportation service to meet defi¬ 
cits from Its carrier operations is confiscatory.70 
To render rates unreasonable, it is not essential that 
they should amount to practical confiscation,^! and 
rates are not necessarily reasonable when they al¬ 
low any dividend, however small.^® The mere fact 
that a rate is nonconfiscatory does not indicate that 
it must be deemed to be just and reasonable.^® 
Rates which are substantially higher than rates 
which are merely nonconfiscatory may be deemed 
to be just and reasonable.^'* 

§ 297. Other Matters Considered 

a. In general 

b. Rates not exceeding, or less than, out- 

of-pocket expense 

c- Apportionment of value and operat¬ 
ing expenses between interstate and 
intra-state traffic 


any part of the same road held im¬ 
pliedly repealed by later statute pro¬ 
hibiting: greater charge for short 
than for longer haul in the same di¬ 
rection.—McGrew Coal Co. v. Mellon, 
287 S.W. 450, 315 Mo. 798, certiorari 
domed 47 SCt. 456, 273 TJ.S. 752, 71 
L.Bd. 874. 

eSb Ohio.—Campbell v. Marietta, 
etc., IL Co., 23 Ohio St. 168. 

ea Neb.—State v. Sioux City, etc, 
R. Co., 65 N.W. 766, 46 Neb. 682, 
31 L.R.A. 47. 

67. U.S.—Jones v. Alton & S. R. Co., 
D.am., 6 P.Supp. 807- 

eSL TJ.S.—Texas & N. O. R. Co. v. 
LouiwTia Public Service Commis¬ 
sion, DC-La., 2 P.Supp- 622. 

Mio.—City of St. Louis v. Public 
Service ComTni«5sion, 207 S.W. 805 
—City of St. Louis V. Public Serv¬ 
ice Commission of M^souri, 207 S 
W. 799. 276 Mo. 509. 

10 C J P 424 note 22. 

As to speciftc class of freight 
RevSt.1909 S 3241, prescribing a 
confiscatory rate for shipment of 
railroad ties by railroad given cer¬ 
tain classification by § 3231, was void 
as to such confiscatory rate, regard¬ 
less of whether the rates prescribed 
by the statute as a whole would give 
adequate returns on the investment. 
—^Hackworth v Missouri Southern R. 
Co, 227 S.W. 1032, 286 Mo. 282, 15 
AL.R. 170. 


Neither the legislature uor its ad- 
ini'nistrative agency can fix rates 
which are confiscatory of the prop¬ 
erty of the carrier.—City of St Louis 
V. Public Service Commission, Mo., 
207 S.W. 805—City of St. Louis v. 
Public Service Commission, of Mis¬ 
souri, 207 S.W. 799, 276 Mo. 509. 

69. TJ.S—Lamell v. Pdwards, DC. 
Miss, 209 P. 99, modified on other 
grounds 37 S Ct. 701, 244 ITS. 564, 
61 L.Ed 1317. 

WVa.—Coal, etc, R. Co. v. Conley, 
67 S.E. 613, 67 W.Va. 129. 

10 C.J. p 424 note 23. 

Betum eqiual to that of fri-miist.-r inudU 
ness ventures 

“Rates which, with efficient and 
economical msmagement, yield a re¬ 
turn equal to that received in other 
busmess Ventures of sinular char¬ 
acter and attended with like risks, 
can never be adjudged to be con- 
I fiscatory.”—Ann Arbor R Co. v. Pel- 
lows, DC.Mich, 236 P. 387. 390. ap¬ 
peal dismissed Ann Arbor R. Co. v 
Glasgow, 39 set. 5, 248 U.S. 588, 63 
L.Ed. 434, 

Bate hdd confiscatory 

Rate schedule permitting carrier 
to earn by reasonably efficient man¬ 
agement 6.26 per cent on fair value 
of property may be confiscatory.— 
United Rys. & Electric Co. of Balti¬ 
more V. West, 50 S.Ct- 123, 280 U S. 
234, 74 LEd. 390, reversing 145 A. 
340, 157 Md. 70. 


Bate held not confiscatory 
U S.—Alton & S. R. R. V. U. S. D.G 
Cal, 49 P.2d 414—Beaumont. S. L 
& W. Ry. Co. V. U. S. U C.Mo.. 36 
P.2d 789, affirmed 51 S Ct 1. 282 U. 
S. 74, 75 LEd. 221—^Intemational 
Ry Co V. Prendergast, DC.N.T., 1 
P.Supp. 623—Ann Arbor R. Co. v. 
Pellows, B.C Mich, 236 P. 387, ap¬ 
peal dismissed Ann Arbor R Co. v. 
Glasgow, 39 S.Ct. 5, 248 US 588, 
63 LEd. 434. 

Ind—^Public Service Commission of 
Indiana v Baltimore & O. R. Co, 
169 NE. 530, 202 Ind 449. rehear¬ 
ing denied 176 N.E. 551, 202 Ind. 
449 

76. Wis —City of Milwaukee v. 
Railroad Commission, 240 NW. 
165, 206 Wis. 339 

71- U S —Southern Pac Co. v Board 
of Com’rs of California, C.C CaL, 
78 P 236. 

Tex—State Railroad Commission v. 
Houston, etc. R. Co, 38 S.W. 750. 
90 Tex 340. 

10 C J. p 424 note 24 

72- US —Southern Pac Co v. Board 
of Com'rs of California, CC.CaL, 
78 P 236. 

73l U.S—^Banton v. Belt Line By. 
Corporation. N.Y., 45 S.Ct. 534, 268 
US. 413, 69 LEd. 1020 

74k U.S—^Banton v. Belt Line Ry- 
Corporation, supra. 


674 



CAJRBIER8 


§ 297 


13 C. J. S. 


d. Volume of traffic 

e. Rates on branch lines and feeders 

f. Comparison with other rates 

g. Effect of operation in connection with 

other lines 

h- Effect of consolidation of several 
roads 

L Unreasonableness of one charge as af¬ 
fecting another charge not unrea¬ 
sonable in itself 

j. Consideration of interstate and intra¬ 

state business 

k. Economic conditions 

L Use of estunated weight for tariff 
computation 

m. Acqmescence of carrier in rates fixed 
by commission 

a. In Greneral 

All matters affecting the reasonableness of the rates 
should be considered, including the revenue per ton mile, 
per car mile, and per car, and the engine ratings. It 
is not necessary, however, that each unit or type of busi¬ 
ness return the same percentage of profit. 

In addition to the matters considered supra §§ 
285-296, any matter which, in the particular case, 
affects the reasonableness of the rate in question 
should be considered. The requirement in the In¬ 
terstate Commerce Act that all charges in the trans¬ 
portation of property or in connection therewith 
shall be just and reasonable does not require that 
each element of the same transportation shall be 

m and of itself wholly compensatory.^^ -phe gov¬ 
erning agency has a wide range of discretion in the 
exercise of the power to prescribe reasonable charg¬ 
es,^® and is not bound to fix uniform rates for all 
commodities or to secure the same percentage of 
profit on eveiy sort of business.^^ 

Revenue, In fixing mininium rates on a specific 
commodity it is proper for the interstate commerce 

75. U.S.—Merchant Truckmen's Bu¬ 
reau of New York v. Reardon, D.C. 

N.T., 10 F.Supp. 358. 

Store door d^lxvery 
A earner which furnishes line 
haul and store door delivery service 
as part of the same transportation is 
not required to show that the charg¬ 
es are such that the compensation 
for the store door delivery service is 
wholly compensatory of the expense 
to which it IS put for that element 
of the transportation.—Merchant 
Truckmen's Bureau of New York v. 

Reardon, D.C NY., 10 FSupp 358. 

78. TJ S.—Vandalia R. Co v. SebnuU, 

41 S Ct. 324, 255 U.S. 113, 65 L Ed 
639. reversing 122 NE. 225, 188 
Ind. 87, conformed to 130 N.E. 865, 

190 IxA. 698. 


I commission to consider the revenue per car mile 
and per ton mile/® and the earnings per car.^® 

Engine ratings. In establishing rates or deter¬ 
mining their reasonableness, a regulatory commis¬ 
sion may consider comparisons of engine ratings.®® 

Compensation for use of facilities by other car¬ 
rier. Where a carrier is required by statutory pro¬ 
visions to permit other carriers desiring to do so to 
use its bridges, it is entitled to receive from every 
carrier using its bridge a fair share of the annual 
charge for operation and maintenance and a fair 
proportion of the interest on its investment, regard¬ 
less of the fluctuations of trafl&c over the bridge;®^ 
and contracts for the use of a bridge by other car¬ 
riers which do not show any uniform practice with 
regard to the amount charged are immaterial in pro¬ 
ceedings to determine the compensation to be paid.®® 

Cessation of movement. In considering the rea¬ 
sonableness of rates for a manufactured commodity, 
the cessation of materials entering into the manu¬ 
facture of the commodity must be taken into con¬ 
sideration, but it will not be presumed that they 
have been moved at noncompensable rates, volunta¬ 
rily established.®® 

h. Bates Not Exceeding, or Less than, Ont-of- 
Pocket Expense 
(1) In general 

(2) Unprofitable rates for particular 
service 

(1) In General 

Ordinarily rates which return less than, or not ex¬ 
ceeding, the out-of-pocket expenses of the service are 
unreasonable and invalid. 

In the absence of extraordmary conditions and 
circumstances justifying it, the fitting of rates at a 
sum less than, or not exceeding, out-of-pocket ex¬ 
pense of the service is imrcasonahle and invalid.®^ 

79- U S—Illmois Cent. R Co. v- 
Vest, D.C.Ky.. 39 F2d 658. 

Pa.—^McCrady Bros Co v. Pittsburgh 
& Xi. E R. Co., 66 Pa Super 307 
80- U S —^Illinois Cent. R. Co. v. 

Vest. DCKy. 39 F.2d 658 

81. Or.—Oregon-Washingrton R & 
Nav Co. V. Spokane. P. & S Ry. 
Co.. 163 P. 989, 83 Or. 528, deny¬ 
ing rehearing 163 P. 600, 83 Or. 
528. 

82. Or.—Oregon-Washington R. & 
Nav. Co. V. Spokane, P. & S. Ry. 
Co., supra. 

83. Ky.—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
SW2d 1025, 233 Ky. 771. certio¬ 
rari denied 51 S.Ct 75, 282 U.S. 
868, 7j5 li Ed. 767. 

84k U.S.—Atchison, T. ft S. F. Ry. 


Or.—Valley & Siletz R. Co. v. Thom¬ 
as. 48 P2d 358, 151 Or. 80. 

77- U S —Vandalia R Co. v. SchnuU, 
41 set. 324, 255 US. 113. 65 L. 
Ed. 539, reversing 122 NE. 225, 
188 Ind. 87, conformed to 130 N. 
E. 865, 190 Ind. 698. 

Or—^Valley ft Siletz R Co v Thom¬ 
as, 48 P2d 358, 151 Or 80. 

rate of retim not required 
Carrier has no constitutional right 
to same rate of return on all its j 
busmess.—State ex rel. and to Use 
of Pugh V. Public Service Commis¬ 
sion, 10 SVSr.2d 946. 321 Mo. 297. 

78. U S.—^Jefferson Xsland Salt Mm- 
mg Co V. U- S, D C Ohio, 6 F.2d 
315. 

Pa.—McCrady Bros. Co. v. Pittsburgh 
& Li. E R Co., 66 Pa Super. 307. 
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The carrier is entitled to receive compensation be¬ 
yond the mere cost for that which it does,^5 ju, 
eluding services which are not strictly a part of the 
transportation but are outside of and supplementary 
theretoand it has been held that, where a car¬ 
rier is operating at a loss which it can reduce by 
charging rates in excess of a requirement of a spe¬ 
cial statutory provision regxdating rates, but withm 
the limit which the law would otherwise permit, 
and can in this manner obtain a proper return on 
its capital, it will be relieved from compliance with 
the statute, under a constitutional provision that the 
legislature can alter an existing charter only in such 
a way that no injustice shall be done to incorpo¬ 
rators.*^ 

(2) Unprofitable Rates for Particular Serv¬ 
ice 

Altfiough in the exercise of a proper discretion in 
prescribing rates it is not necessary that they shall be 
made uniform for all commodities and so as to yield the 
same percentage of profit on every sort of business, yet 
a carrier cannot be compelled to transport a commodity 
or class of traffic either at less than cost or for a com¬ 
pensation that is merely nominal. 

While it is recognized that the state has a broad 
field for the exercise of its discretion in prescribing 
reasonable rates for common carriers within its ju¬ 
risdiction, and that it is not necessary that there 
should be uniform rates for all commodities or the 


same percentage of profit on every sort of busi¬ 
ness,** It is now settled that the state has no arbi¬ 
trary power over rates and may not select a com¬ 
modity or class of traffic and, instead of fixing 
what may be deemed to be reasonable compensation 
for its carriage, compel the carrier to transport it 
either at less than cost or for a compensation that 
IS merely nominal.** The fact that the entire intra¬ 
state business shows a reasonable return on the car¬ 
rier’s investment does not affect the operation of the 
rule ;** and where it appears that t^e state has seg¬ 
regated a commodity or a class of traffic and has at¬ 
tempted to compel the earner to transport it at a 
loss or without substantial compensation, even 
though the entire traffic to which the rate is applied 
IS taken into account, the presumption of reason¬ 
ableness of a rate fixed by a state legislative act or 
regnilatory commission is rebutted.*^ In some of 
the earlier cases some courts had reached conclu¬ 
sions squarely in conflict with this rule and had held 
in effect that the rate on each and eveiy commodity 
transported in interstate commerce need not re¬ 
turn a profit, provided the entire intra-state busi¬ 
ness showed a reasonable return on the carrier s 
investment.*^ These decisions, however, were based 
on, and assumed to follow, decisions of the United 
States supreme court, which have been distinguished 
and explained-** 


'Co.~v. U S, Com-Ct, 203 F 56— 
Northern Pac. R. Co. v. Keyes, G. 
C.ND., 91 F. 47, 

Lia.—^Louisville R., etc, Co. v. State 
R. Commission, 59 So. 820, 131 La 
387. 

10 C J. p 424 note 26. 

85. XT S —Southern R. Co. v. St. Lou¬ 
is Hay & Cram Co., HI., 29 SCt. 
678, 214 HS. 297, 53 LEd. 1004 

86. XJ.S.—Ceraty v- Atlantic Coast 
Line R. Co., H.aSC, 211 F. 227. 

Tcin^f chaises 

A carrier is not limited In its 
chargee for icing services to the mere 
cost of su<di services, but is entitled 
to make a reasonable profit thereon, 
so that the fact that a charge for 
icing exceeds the actual cost of ic¬ 
ing does not alone justify the infer¬ 
ence of unreasonableness—Geraty v 
Atlantic Coast Line R. Co., X) C S C., 
211 F 227. 

87- Pa.—Philadelphia, etc., R. Co. v. 
Philadelphia County, 77 A 892, 228 
Pa 505, 21 Ann Cas. 188—^Pennsyl¬ 
vania R. Co. V. Philadelphia Coun¬ 
ty, 68 A. 676, 220 Pa. 100, 15 L R.A., 
NS, 108. 

88. TJ S.—Vandalia R. Co. v. Schnull, 
41 SCt. 324. 255 US 113. 65 L 
Ed. 539, reversing decree, 1919, 122 
N.E. 225, 188 Ind. 87, conformed 


to 130 N.E 865, 190 Ind. 698—Ann 
Arbor R. Co. v. U. S., DC Cal, 
30 F.2d 940. 

Proportional share of expenses not 
req.nired 

Carrier cannot complain of viola¬ 
tion of constitutional rights because 
compelled to make rate for some par¬ 
ticular service which will not equal 
proportionate share of entire expense 
of road-—Valley & Siletz R Co. v. 
Thomas, 48 P2d 358, 151 Or. 80 

Pair return on particular class of 
freight not required 
Carriers have no right to receive 
fair return on particular class of 
freight, independently of other busi¬ 
ness or considerations —Ann Arbor 
R Co. V. U. S, H C.CaL, 30 P.2d 940. 

89- U.S —Banton v. Belt Line Ry. 
CorporaUon. NY, 45 SCt. 534, 268 
US 413, 69 LEd 1020—Vandalia 
R Co. V, Schnull, 41 S.Ct. 324, 255 
US 113, 65 LEd. 539, reversing 
122 N.E. 225, 188 Ind 87, conform¬ 
ed to 130 NE. 865. 190 Ind. 698. 

10 C J. p 424 note 29 
Transportation of slag free 
An order of the pubhc service com¬ 
mission abolishing a published sched¬ 
ule of rates for slag without estab¬ 
lishing another schedule m its place 
will be reversed by the superior 
court, m the absence of any finding 
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that the railroads receive compen¬ 
sation for the disposition of the slag, 
by reason of favorable rates charged 
for the freight of the shipping com¬ 
panies.—^Baltimore & O. R. Co. v 
Public Service Commission, 68 Pa 
Super. 503- 

90. U S.—^Northern Pac. R. Co v 
North Dakota, 35 S Ct. 429, 236 U S 
585, 59 L.Ed. 735, reversmg 145 N. 
W. 135, 26 N D. 438 

91- U.S.—Vandalia R. Co. v. Schnull, 
41 set. 324, 255 US 113, 65 L. 
Ed. 539. reversmg 122 N E 225, 188 
Ind 87, conformed to 130 N E. 865, 
190 Ind. 698—Northern Pac R. Co 
V. North Dakota, 35 S.Ct. 429, 236 
U.S 585. 59 L.Ed *735, Ann Cas 
1916A 1. reversmg 145 N.W. 135. 26 
N.D. 438. 

92. U.S—Atchison, T. & S. F. Ry 
Co. V. U. S., Com Ct-. 203 F 56 
Fla.—State v. Florida East Coast R. 

Co.. 62 So. 591, 65 Fla. 424. 

N.D—State v Northern Pac. R Co., 
120 N.W 869. 19 N.D. 45, 25 LR 
A,NS. 1001. 

10 C.J. p 425 note 3L 

93- U S —Northern Pac. R. Co. v 
North Dakota, ex rel. McCue, N.D. 
35 S.Ct. 429, 236 US. 585, 59 L 
Ed. 735, Ann Cas 1916A L 
10 C.J. p 425 note 32. 
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ItemisatioH of charges within gross charge. In 
so far as the power of the rate regulatory body is 
concerned, deasions holding that, in determining the 
reasonable rate of return for a service rendered, 
the interstate commerce commission cannot look to 
other rates on other freight shipped by other people 
to compensate for the ascertained loss or lack of 
profit upon the particular transaction involved, have 
no application to the separate charges included in 
the gross charges required by the carrier from the 
shipper, so that if the gross diarge provides a com¬ 
pensation for the service rendered, it is immaterial 
whether the itemization thereof is accurate or inac¬ 
curate.®* 

c. Apportionment of Value and Operating Ex¬ 
penses between Interstate and Intra¬ 
state Traffic 

In determining the reasonableness of Interstate or 
intranstate rates, the value of the carrier’s plant and its 
operating expenses must be apportioned between its in¬ 
terstate and intra-state trafhc- 

While, as appears infra in subdivision j of this 
section, no part of the earnings or losses from 
interstate and foreign business can be charged 
to or against the income account of the earner, 
in determining the reasonableness of rates for 
intra-state business, in fixing rates for intra-state 
traffic, or in determining their reasonableness as 
fixed, it is essential to apportion the value of the 
earner’s plant and its operating expenses between 
interstate and intra-state traffic,^^ and the results 
of the entire intra-state business must be taken 
into accoimt.®® In apportioning the value of the 
property employed, as between intra-state and mter- 


state traffic, there should be assigned to each that 
proportion of the total value which corresponds to 
the extent of its employment m that class of traf¬ 
fic.®*^ This apportionment may be arrived at on 
the basis of comparative revenue.®® 

An apportionment of operating expenses must 
take into consideration the difference in revenue 
with relation to the cost of the two classes of traf¬ 
fic.®® It is a well recognized fact that the produc¬ 
tion of a given amount of revenue is attended 
with greater cost in intra-state than in interstate 
business;! and this difference furnishes a standard 
by which to apportion the total cost between traffic 
which is intra-state and that which is interstate.^ 

d. Volume of Traffic 

The amount or volume of traffic is an important fac¬ 
tor which should be considered in determining the rea¬ 
sonableness of rates. A difference in the volume of traf- 
lic may authorize different rates for opposite directions 
and seasonal variations in traffic may authorize seasonal 
variations in the rates. 

In determining the reasonableness of a freight 
rate, the amount® or volume^ of traffic may be 
considered. Density of traffic is an important fac¬ 
tor in rate making 5 No rule is more firmly ground¬ 
ed in reason or more imiversally recognized by 
carriers than that the greater the tonnage to be 
transported the lower the rate of freight charges 
therefor;® and when the locality through which a 
earner runs is sparsely settled, and the demand and 
necessity for transportation small, these matters 
must be taken into consideration and more than the 
rate customary in more favorable districts allowed ^ 
Nevertheless the reasonableness of rates cannot be 


94. us— Alton & S. R. R. v. U. 
S. DC Cal., 49 F2d 414. 

95. US—^Rowland v. Boyle, Ark, 
37 S.Ct. 577. 244 US. 106, 61 LE3d. 
1022, affirmmgr, DC., Boyle v. St. 
Louis & S. F R. Co., 222 F. 539. 

10 C.J. p 425 note 35. 

Iieiiirili of investigation regnired 
Two months of investigation by 
the carrier, during which it caused 
the most minute and specific reports 
to be made of all the facts that, by 
the formulas prepared for the divi¬ 
sion of expenses and income between 
state and interstate business would 
throw light upon that probleno, which 
investigation is too expensive to be 
kept up for more than a limited time, 
affords a basis for the determination 
of constant conditions.—^Rowland v 
Boyle. Ark., 37 SCt 577. 244 US. 
106, 61 L Ed 1022. affirming, D C., 
Boyle V St Louis & S P. R. Co., 
222 P. 539 

96. U.S.—Minnesota Rate Cases, 33 


set. 729, 230 US. 352. 57 LEd 
1511. AnnCas.l916A 18 
97. U S —^Minnesota Rate Cases, 33 
S Ct 729, 230 U.S. 352, 461, 57 L Ed 
1511. Ann Cas 1916A 18. 

10 C.J p 426 note 37. 

98- U S —Shepard v. Northern Pac. 
R. Co., CCMinn., 184 P. 765, modi¬ 
fied on other grounds 33 S Ct 729, 
230 U.S 352. 57 L.Ed. 1511, 48 L. 
ILA,NS., 1151, AnnCasl916A 18 

99- US—Missouri Rate Cases, 33 S 
Ct. 975, 230 U S. 474. 57 L Ed. 1571. 

1. U.S—Minneapolis & St L R Co 
V. State of Minnesota, 22 S.Ct 900, 
186 US. 257, 46 LEd 1151. 

10 C J. p 426 note 40. 

2. U.S —^In re Arkansas Railroad 
Rates, C-C.Ark. 163 F. 141. 

10 C.J p 426 note 41. 

3. Ill.—State V. Illinois Cent. R Co., 
92 NE. 814, 246 Ill 188. 

Ind —Southern R Co. v. State R. 
Commission, S3 N E. 721, 42 Ind. 
App, 90. 


4. Ill.—Atchison, T. & S P. Ry. Co. 
V Illinois Commerce Commission, 
166 NE 466, 335 Ill. 70. 

Pa—^McCrady Bros. Co. v. Pittsburgh 
& L E R Co, 66 Pa Super. 307 

5- US —^Jefferson Island Salt Min¬ 
ing Co. V U S, DC Ohio, 6 P2d 
315. 

Ky.—Southern Ry Co. of Kentucky 
V. Frankfort Distilleiy, 26 S W.2d 
1025, 233 Ky. 771, certiorari de¬ 
nied 51 set 75, 282 US. 868, 75 
LEd. 767 

Tex —Galveston Chamber of Com¬ 
merce V. State R Commn, Civ. 
App, 137 SW 737 

6- US—^Tift V. Southern R. Co, C. 
C Ga., 138 P 753, affirmed 148 F. 
1021, 79 CCA 536, affirmed 27 S. 
Ct. 709, 206 U S 428, 51 L.Ed. 1124, 
11 Ann Cas 846. 

7- Ohio—Marietta & V. R Co. v. 
Public Utilities Comnnission, 126 
N.E 889, 101 Ohio St. 29. 
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determined alone from the kind or amount of busi¬ 
ness done by the carrier.^ 

The mere fact that a rate established by a car¬ 
rier IS higher one wa}" between the same points 
than it is the other does not of itself show that 
the higher rate is unreasonable, and this is particu¬ 
larly true where there is a preponderance of cars 
moving in one direction.® 

In determining the reasonableness of a freight 
charge, the season of the year during which the 
rates are in force may be considered.^® Thus a 
carrier may properly charge lower rates on coal 
in the summer months in order to keep its coal 
cars and coal crew employed during that season 
of the year, provided such rates are offered in 
good faith to aU persons on equal terms.^i 

e. Bates on Branch lines and Feeders 

The difference in ton mile cost between branch line 
and main line traffic may be considered, but this must 
be limited by the benefits which accrue to the earner 
from branch lines which serve as feeders. 

In its consideration of rates, a regulatory com¬ 


mission is entitled to take into consideration the 
fact that the cost per ton per mile is greater for 
branch line traffic than for mam line traffic, and may 
establish a rate sufficient in its judgment to compen¬ 
sate the carrier for this difference.!^ However, 
where carriers construct branch lines within a slate 
through new sections, to serve as feeders and to 
enable them to obtain shorter lines for interstate 
traffic, they are not necessarily entitled to charge 
on intra-state traffic rates sufficiently high to enable 
them to earn a specified percentage on their invest¬ 
ment.!® 

f. Comparison with Other Bates 

In fixing rates or determining their reasonableness, 
comparisons may be made with other rates provided the 
conditions are essentially the same, but where the condi¬ 
tions are dissimilar such comparisons have little, if any, 
probative value. 

The question whether rates are just and rea¬ 
sonable in themselves is in some degree a relative 
one;!^ and in determining the reasonableness of 
rates they may be compared with other rates pro¬ 
vided conditions are substantially the same;!® and 


a. tr.S.—Reagan v. Farmers’ L. & 
T. Co. Tex. 14 S.Ct. 1047. 154 U.S. 
362, 38 1014. 

10 C J. p 420 note 77. 
d. tr.S—liouisville & N. R R. v. 
Interstate Commerce Commission. 
ConuCt., 195 F. 541, reversed on 
other grounds 33 S Ct. 185, 227 
US 88. 57 UEd. 431. 

10b U.S-—Interstate Commerce Com¬ 
mission V. liOuisville & N. R. Co, 
C.C.Tenn.. 73 F. 409. 

HI —^State V. Illinois Cent. R. Co., 
92 N E. 814. 246 Ill. 188. 

U- U.S —^Interstate Commerce Com¬ 
mission V. Louisville & N., etc., R 
Co., C-C-Tenn., 73 P 409. 

10 C J. p 422 note 12. 

12. Or.—Oregon-Washington R. & 
Nav. Co. V. Corey, 252 P. 955, 120 
Or. 617. 

Arhitrary cliaxga 

The commission has power to abol¬ 
ish an arbitrary charge included m 
the charge for shipments over branch 
roads and make rate to apply equal¬ 
ly on branch and mflin lines of car^ 
Tier, if it IS sufficient to compensate 
earner for greater cost of branch 
line service.—Oregon-Washington R 
& Nav. Co. V. Corey, 252 P. 955, 120 
Or. 517 

13. U S.—^En re Arkansas Railroad 
Rates. CCArfc. 168 F 720. 

10 C.J. p 425 note 33- 

14- Ky—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
SW2d 1025, 233 Ky 771, cer¬ 

tiorari denied 51 S.Ct. 75, 282 U. 
S. 868, 75 L.Ed. 767. 

10 C.J. p 421 note 85. i 


15. U S.—^Illinois Cent. R. Co. v. 
Vest, DCKy., 39 F2d 658—^Mont¬ 
rose Oil Refining Co. v. St. Louis- 
San Francisco Ry. Co., D.C Tex., 
25 F 2d 750, affirmed, C.C.A, St. 
Louis-San Francisco Ry. Co. v. 
Montrose Oil & Refining Co., 25 F. 
2d 755, certiorari denied 48 S Ct 
560, 277 US. 598, 72 LEd 1007— 
Jefferson Island Salt Mining Co 
V. U. S. DC Ohio, 6 F.2d 315— 
Illinois Cent. iL Co. v. Railroad 
Commission of Kentucky, DCKy, 
1 F.2d 805. 

Ill.—^Illinois Cent. R. Co. v. Illinois 
Commerce Commission, 195 N E. 
32. 359 Ill. 563—Chicago & E I. 
Ry, Co. V. Illinois Commerce Com¬ 
mission, 173 NE. 380, 341 Ul. 277 
—Atchison, T. & S F. Ry. Co. v 
Commerce Commission, 167 N.E 
831, 335 lU. 624. 

Ind—Southern Ry. Co. v. Hunt, 83 
N.E. 721, 42 Ind. 90. 

Ohio —^Hocking Valley Ry. Co. v 
Public Utilities Commission, 158 N 
B. 648, 117 Ohio St 304 
Okl—Atchison, T & S F Ry Co. v. 

State, 267 P. 253, 130 Okl 263. 

Pa.—^McCrady Bros Co v. Pittsburgh 
j & L E R Co, 66 Pa Super. 307 
Wash.—Grreat Northern Ry Co. v. 
Department of Public Works of 
Washington, 296 P. 142, 161 Wash. 
29. 

10 C J. p 421 note 86. 

Statute xeguiiiiLg comparative rate 
valid 

Statute providmg that subsidiary 
domestic railroad corporation shall 
not charge rate withm city exceed- 
mg rate charged by parent foreign 
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corporation for similar service to ad¬ 
jacent state is not invalid.—^Transit 
Commission v. Long Island R. Co., 
288 NTS. 938, 248 App Div. 749. af¬ 
firmed 3 NB2d 622, 272 NY 27. 

Presumption as to normality of ex¬ 
pense 

Where operating conditions under 
rate sought to be revised are normal, 
movements of freight between simi¬ 
lar points of comparison are pre¬ 
sumed normal as to expense of op¬ 
eration—Hocking Valley Ry. Co v. 
Public Utilities Commission, 158 N- 
E 648, 117 Ohio St. 304. 

Sates for opposite direction 

In a proceeding to revise freight 
rates on a certam commodity from 
a certain shipping point, the rates 
established by the railroad company 
over Its road between the same 
points in the opposite direction may 
properly he considered, where the 
grades on the road and the expense 
of movmg trams m either direction 
are not essentially different.—South¬ 
ern Ry. Co. V. Hunt, 83 N-E. 721, 42 
Ind. 90. 

Znfexior service 

(1) The fact that truck hauler, 
whose service was inferior m deliv¬ 
ery of an inferior prepared product, 
m having no storage supply, in hav- 
mg no system of credit, and per¬ 
haps mferior m service respecting 
weights, hauled at a less rate than 
that fixed for railroads as reasona¬ 
ble and lawful did not present such 
changed condition as to justify low¬ 
ering of railroad rate—State ex rel. 
and to Use of Alton R. Co. v. Pub¬ 
lic Service Commission. ApP*. 1!® 
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a comparison with other rates on the same commod¬ 
ity for comparable distances may make a prima 
facie case of the unreasonableness of rates attack¬ 
ed.^® However, a simple comparison with other 
rates, although admissible as evidence and proper 
to be considered,!^ does not prove much,!8 and is 
not controlhng!® A rate must stand upon its be¬ 
ing fair and reasonable, not upon a comparison 
with another rate;20 and whether a case concerns 
simply the reasonableness of a rate or whether 


it involves an order awarding reparation, that the 
commission has not fixed the same rate for services 
of a substantially identical character, as where the 
rates on a commodity are different to different ter¬ 
ritories, does not necessarily indicate that either 
is unreasonable.^! Before a comparison of ex¬ 
isting transportation charges can have probative 
value in determining what rates are reasonable, a 
similarity of conditions of operation must be 
shown.22 Rates prevailing in other localities or 


SW.2d 1121, transferred. Mo., 100 
S.W.2d 474. 

(2) Accordingly, an order of public 
service commission lowering rates 
fixed for railroad transportation of 
coal between points m Missouri 
where distance involved was ninety 
five miles or less was unauthorized 
and not supported by evidence, where 
based primarily on evidence showing 
that truck haulers rendering inferior 
service charged lower rates-—State 
ex rel and to Use of Alton R. Co. v. 
Public Service Commission, supra. 

TP^igtiuff charges and tonp-mile earn¬ 
ings 

In determining what are reasona¬ 
ble rates comparisons of existing 
charges and ton-mile earnings con¬ 
stitute proper elements for consid¬ 
eration provided they are under sim¬ 
ilar conditions of operation.—Chica¬ 
go & EL L Ry. Co. V- Commerce Com¬ 
mission. 175 N.E. 8, 343 IlL 117— 
Atchison, T. & S. P. Ry. Co. v. Com¬ 
merce Commission, 167 KEL 831, 335 
HL 624. 

Comparison with switching rate 

(1) When the distance rate on coal 
maintained hy a carrier is eighty 
four cents per ton for a haul of ten 
miles and under, and the earner has 
m effect a switching rate of nine 
dollars per car applying only on coal 
and coke moving five miles or under, 
between plants of produemg coal and 
coke operations m a specified dis¬ 
trict, the public service comimssion, 
m determining a specific rate per 
car on coal movmg within the five- 
mile limit m such district, may con¬ 
sider a switching rate maintamed hy 
a railroad company to make a com¬ 
parison of services performed by the 
earner under the switching rate with 
the service required under the spe¬ 
cific rate, and in establishing such 
specific rate it is not as a matter of 
law compelled to inquire mto the 
reasonableness of the whole schedule 
of the earner's distance rates —^Nor^ 
folk & W. Ry. Co V. Public Service 
Ckimimssion, 110 S.B. 704, 90 W.Va. 
264. 

(2) The pubUc service commission 
may establish a specified rate per car 
on coal movmg withm the five-mile 
limit m such district, although the 
coal he consigned hy a coal company 


not to itself for use m its own oper¬ 
ations, but to an electnc power com¬ 
pany, it appearing that the rate so 
established works no inoustice to the 
carrier—Norfolk & W. Ry. Co. v. 
Public Service Commission, supra. 
Other coximiodi.tie8 

The court may consider a compar¬ 
ison of rates on other commodities of 
equal or higher value —^McCrady 
Bros Co. V. Pittsburgh & L. E R. 
Co., 66 Pa Super. 307. 

Belation. of rates between, logs and 
lumber 

The published rates for inter¬ 
state transportation of lumber be- 
mg assumed to be reasonable, m ab¬ 
sence of contrary showmg, rates of 
sixty five per cent thereof for inter¬ 
state shipments of logs between same 
pomts are reasonable and charges ex¬ 
ceeding them unreasonable—Western 
Maryland By Co. v. Penn "Veneer Co., 
CC.APa., 92 P.2d 146, certiorari de¬ 
nied 58 S.Ct 146. 

16. N M.—San Juan Coal & Coke 
Co V. Santa P6, S. J. & N. Ry. Co., 
2 P.2d 305. 35 N.M 512. 

17- Md.—State Public Service 
Commij. V. Baltimore, etc., R Co., 
90 A 119, 122 Md. 393—State Pub¬ 
lic Service ComTun v- Northern 
Cent R Co., 90 A. 105, 122 Md. 355. 

18- Wash —Great Northern Ry Co 
V. Department of Public Works 
of Washmgton, 296 P. 142, 161 
Wash. 29. 

Of little probative value 

Mere comparison of carrier's rates,- 
without showmg conditions under 
which they were established, simi¬ 
larity of conditions, volume of move¬ 
ment, and trafSlc and transportation 
conditions, is of little probative val¬ 
ue—Rope Natural Gas Co. v. Public 
Service Commission, 164 S E. 248, 
112 WVa 223. 

19- Neb —^In re Lincoln Traction Co., 
171 N.W. 192. 103 Neb- 229. 

Bate to egress companies 

That railroad had made contract 
with express company fixing its rate 
for facilities furnished the company 
at certam per cent of its gross re¬ 
ceipts with a guaranteed minimum 
payment did not estop it from deny¬ 
ing reasonableness* of similar rate 
fixed hy court for facilities to be fur- 
mshed another express company do- 
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ing a mudbi smaller business in a 
much smaller territory without such 
a guaranty as to minimum payment, 
smee such rate might be reasonable 
as to the one company and not rea¬ 
sonable as to the other m view of 
difference m the extent and nature 
of the business of the two companies. 
—^Missouri, K & T. Ry. Co. of Tex¬ 
as v. Empire Express Co., Tex-Com 
App., 221 S.W. 590, reversing. Civ 
App., 173 S.W. 222. 

20. U.S—^Baltimore & O. R Co v. 

U. S , D C Del. 12 P Supp 261, ap¬ 
peal dismissed, CC.A., 87 F2d 605 

21. D-C.—Central of Georgia Ry. Co 

V. West Virginia Pulp & Paper Co., 
92 F2d 292, 67 App D.C. 309. 

22. U S —^Texas & N. O R Co v 
Louisiana Public Service Commis¬ 
sion, D C La., 2 F.Supp. 622—^Illi¬ 
nois Cent. R Co. v. Railroad Com¬ 
mission of Kentucky, DC.Ky, 1 F 
2d 805. 

Ill.—^Illinois Cent. R. Co. v. Illinois 
Commerce CoTnmission, 195 N.E 32, 
359 Ill. 563—^Moline Consumers' Co 
V. Illinois Commerce Commission 
ex rel. Chicago, B. & Q. R. Co., 187 
NE. 161, 353 Ill. 119—Chicago & 
E. I. Ry. Co. V Commerce Commis¬ 
sion, 175 N.E. 8, 343 Ill. 117—Chi¬ 
cago & E L Ry. Co. V. Illinois 
Commerce Commission, 173 N.E. 
380, 341 Ill 277—Atchison, T. & 
S. F Ry. Co. V. Commerce Commis¬ 
sion, 167 NB 831, 335 Ill. 624. 
Wash.—Great Northern Ry. Co. v. 
Department of Public Works of 
Washington, 296 P. 142, 161 Wash 
29. 

Si-mil sLidty Of conditious essential 
Commerce commission's order de¬ 
claring existing freight rate unjust 
and discriminatory cannot be sus¬ 
tained upon mere findings making 
comparison between rates attacked 
and rates and ton-mile earnings 
elsewhere with no findings of fact 
showing similar conditions of opera¬ 
tion.—Chicago & E I. Ry Co v. Com¬ 
merce Commission, 175 N.E. 8, 343 
IlL 117. ‘ 

Evidence held insufficient 
Evidence which consisted of com¬ 
parison between proposed rate and 
rates in force for haulmg finished 
products and disclosed mere differ¬ 
ence m rates to same destination but 
did not give operating conditions and 
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states have no bearing* and cannot be considered for 
purposes of comparison where the conditions are 
dissimilar and evidence of diiferences m con¬ 
ditions offered to rebut a prima facie case of the 
reasonableness or unreasonableness of rates made 
by comparison with other rates should furnish data 
by which to measure the differences and means 
of arriving at the weight to be given such differenc- 
es.24 However, when due allowance is made for all 
factors entering into the question, a comparison of 
rates between two points on the same road, or with 
charges on other roads, may furnish evidence of 
probative value.^® Thus a decision based on a com¬ 
parison of rates alone, without any showing of 
similarity of conditions, is insufficient to sustain an 
order permitting an advance in rates.26 Evidence 
merely that rates charged by a railroad company 
for shipments to a particular point are higher than 
rates charged between the initial points and two 
other points will not, in the absence of allegation 
and proof that the rates complained of are unrea¬ 
sonable, unjust, or discriminatory, authorize an 


order of the state railroad commission reducing the 

rates.27 

Comparison hosed on comparison of percentage 
of change. In determining the reasonableness of 
rates, comparisons of the percentage increases in 
the rates in issue with the percentage increases 
made in other rates may be considered,28 ^ 
comparison of the percentages of increase of a 
particular rate with the percentage of increase 
of rates generally is not alone a proper founda¬ 
tion for an order fixing the particular rate, smce 
the order must be based upon what is reasonable 
at the time, and a mere difference of percentage 
of increase or decrease of rate is not, of itself, 
evidence that any rate is too high or too low.29 

g. Effect of Operation in Connection with Other 
Lines 

A earner operated in connection with other lines 
owned by the same company, but under separate char¬ 
ters, may be considered as a separate and independent 
line in determining the reasonableness of its rates. 

The fact that a line of railroad is operated in 


circumstajaces under whicli compara -1 
tive rates were effective was held 
insufficient to support commerce com¬ 
mission's findmff that proposed rate 
was unreasonable—^Illinois Cent. R 
Co. V. Illinois Commerce Comnnis- 
sion, 195 NE. 32. 359 Ill. 563. 

Matters to be considered 

The fact that the average logging 
rate of other railroads for trans¬ 
portation of logs for a similar dis¬ 
tance IS the same as that fixed by 
the commission in the particular case 
does not alone justify the rate fixed, 
since the commission, in comparing 
the rates, should take into consid¬ 
eration all of the circumstances, such 
as the distance of the haul, the 
amount of competition and the m- 
vestment in the particular roadbed 
and equipment, and other like cir¬ 
cumstances, and the average rate for 
hauling logs is especially unfitted 
as a basis, in view of the commis¬ 
sion's finding that the logging rates 
of the state as a whole were inequi¬ 
tably constructed, and m many cases 
were neither fair nor just, and its 
statement that it was investigating 
all of such rates with a view of es- 
tablishmg a fair and equitable tar¬ 
iff —Public Service Commission of 
Washington v. State, 204 P. 791, 118 
Wash 629, 25 AL.R. 186, affirmed 
207 P. 688, 118 Wash 629, 25 AL.R 
186. 

Facts found in. other cases before 
other tribunals between different par¬ 
ties on difterent issues are no evi¬ 
dence to sustain commerce commis¬ 
sion’s action in fixing reasonable coal 
rates.—Chicago & E. I. Ry. Co. v. 


Illinois Commerce Commission, 173 
N E. 380, 341 m. 277. 

Comparative earnings per ton mile 
That a rate established by a rail¬ 
road company on sand and grravel 
between two points gives it a high¬ 
er rate per ton mile than its aver¬ 
age earnmgs on all commodities is 
not evidence that such rate is unrea¬ 
sonable or excessive, without taking 
into consideration the length of the 
haul, as compared with the average 
haul, and other essential factors 
which may affect the question—^Illi¬ 
nois Cent. R. Co. v. Railroad Com¬ 
mission of Kentucky, R.C Ky., 1 P. 
2d 805. 

23. U S.—^Railway Express Agency 
V. JJ. S, EC NY., 6 P.Supp. 249, 
appeal dismissed Wishnatzki & 
Nathel v. Railway Express Agency, 
55 set. 212, 293 US. 532, 79 L. 
Ed. 640. 

Ill.—Atchison, T. & S F. Ry. Co. v. 
Commerce Commission, 167 N.E. 
831, 335 ni. 624 
10 C.J. p 421 note 87. 

Difference in service rendered 

More expensive service given 
strawberry shipments from another 
district because of their inability to 
stand transportation as well as Flori¬ 
da berries is not norm by which to 
measure rates on strawberry ship¬ 
ments from Florida which receive 
same service as that griven to other 
perishable freight—^Railway Express 
Agency v U S.DCNY, 6F Supp 
249, appeal dismissed Wishnatzki & 
Nathel v. Railway Express Agency, 
55 S.Ct. 212. 293 US. 532, 79 L.Ed. 
640. 


Paper rates 

Paper rates, that is, rates under 
which no traffic moves or has moved, 
other than in isolated instances, wide 
apart with respect to time and few 
in number, furnish no substantial 
basis for measuring an existing rate 
under which traffic does move.—Creat 
Northern Ry Co. v. Department of 
Public Works of Washington, 296 P. 
142, 161 Wash 29. 

24L N M.—San Juan Coal & Coke Co. 
V Santa Fe. S J & N Ry. Co, 2 
P.2d 305, 35 NM. 512. 

25- Ky—Southern Ry, Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
SW.2d 1025, 233 Ky 771, certio¬ 
rari denied 51 S Ct. 75. 282 US 
868. 75 L.Ed 767. 

N.M—^John Becker Co. v. Atchison. 
T & S F Ry. Co. 291 P. 919. 35 
NM. 187 

10 C J p 421 note 88 

26. WVa—Hope Natural Gas Co v 
Public Service Commission, 164 
S E 248. 112 W.Va. 223 

27. Neb.—Byingrton v Chicago, etc, 
R. Co, 148 NW. 530, 96 Neb 584 

23. Ill—Atchison. T. & S F Ry 
Co. V. Illinois Commerce Commis¬ 
sion, 166 NE 466-. 335 Ill 70. 

2». Ill—Chicago & E. I. Ry. Co. 
V. Commerce Commission, 175 NJE 
8, 343 Ill 117—Chicago & E. L 
Ry Co V. Illinois Commerce Com¬ 
mission, 173 N.B 380, 341 Ill. 277 
—Atchison. T & S F Ry. Co v 
Commerce CoTmms"?ion, 167 N.E. 
831, 335 IlL 624. 
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connection with other lines owned by the same 
company, but under separate charters, whereby 
the eammgs of such line are increased and its 
operating expenses reduced, does not prevent its 
being considered as a separate and independent line 
for the purpose of determining the reasonableness 
of rates thereon, fixed by the state, full considera¬ 
tion of the joint operation being given when the 
road is credited for the increased business and re¬ 
duced expenses 30 

b. Effect of Consolidation of Several Beads 

Rates prescribed for a carrier which has been con¬ 
solidated with other carriers must be considered, in de¬ 
termining their reasonableness, with relation to their 
effect on the consolidated line as a whole. 

When, by legislation and consolidation, a rail¬ 
road which was originally all in one state becomes 
consolidated with other roads in other states, and 
the state originally incorporating it enacts laws 
to regulate the rates of the consolidated road within 
its borders, the proper test as to the reasonableness 
of these rates 4s as to their effect on the consoli¬ 
dated Ime as a whole.^^ 

i Unreasonableness of One Charge as Affecting 
Another Charge Not Unreasonahle in Itself 

A terminal charge may be reasonable, although prior 
charges render the total charge to the shipper unrea¬ 
sonable. 

If a terminal charge is just and reasonable, it 
cannot he condemned or the carrier required to 
change it on the ground that, taken in connection 
with prior charges of transportation over the lines 
of the carrier or of connecting carriers, the total 
charge to the shipper is unreasonable; that which 
must he corrected and condemned is not the just 
and reasonable terminal charge, but those prior 
charges which must of themselves, he unreasonable 
in order to make the aggregate of the charge from 
the point of shipment to that of delivery unreason¬ 
able and unjust32 

j. ConsideratioiL of Interstate and Intra-State 
Business 

Neither interstate nor intra-state traffic can be made 

30. US—^Louisville & N R Co. v. 

Brown, CC.Fla., 123 P. $46. 

31, US—St. Louis & S. P. Ry Co. 

V. Gill, Ark.. 15 S Ct. 484, 156 U. 

S. 649. 39 L Ed. 567. 

10 C J p 423 note 14. 

22- US —Interstate Commerce 

Commn. v. Stickney, Minn, 30 S. 

Ct. 66, 215 US. 98, 54 L.Ed. 112. 

03. u.S —Smyth v. Ames, Neb., 18 

S.Ct. 418, 169 U S. 466, 42 L 819, 


to bear the losses of the other, so that the reasonableness 
of rates for the one must be determined without refer¬ 
ence to the business or profits derived from the other. 

The reasonableness or unreasonableness of rates 
prescribed by a state for the transportation of per¬ 
sons and property wholly within its limits must be 
determined without reference to the interstate 
business done by the earner, or to the profits de¬ 
rived from it.23 Interstate traffic cannot be' made 
to bear the losses of intra-state business, nor vice 
versa.24: The argument that a railroad line is an en¬ 
tirety; that Its income goes into, and its expenses 
are provided for out of, a common fund; and that 
its capitalization is on its entire line within and 
without the state, can have no application where the 
state is without authority over rates on the entire 
line, and can deal only with local rates, and make 
such regulations as are necessary to give just com¬ 
pensation on local business.25 However, an order 
of the interstate commerce commission for an in¬ 
crease of intra-state rates so as to restore a prop¬ 
er relationship between interstate and intra-state 
rates is prima facie reasonable where interstate 
rates, which the commission had increased, were 
expressly found reasonable hut a finding by the 
interstate commerce commission that discrimination 
exists due to a difference between interstate and 
mtra-state rates and that the interstate rates are 
reasonable does not necessarily imply that the in¬ 
tra-state rates are unreasonable.^^ 

Limitation of ride. The supreme court of Vir¬ 
ginia has engrafted an important limitation on the 
general principle heretofore stated, and holds that 
it has no application, where the road is built, main¬ 
tained, and operated essentially for interstate pur¬ 
poses, and where the intra-state business is in¬ 
cidental merely and confessedly too inconsiderable 
to render feasible the fixing of a reasonable maxi¬ 
mum rate with sole reference to it.28 

k. Economic Conditions 

Economic conditions and the needs of a particular in¬ 
dustry are factors to be considered in determining the 
reasonableness of rates. 

Economic conditions are to be considered in the 

set 888, 171 U.S 361, 43 LEd. 
197. 

36. U S —Slate of Montana v. TJ. S, 
D C Mont., 2 P.Supp. 448, affirmed 
54 set. 125, 290 US. 593, 78 L. 
Ed 523. 

37. U.S.—American Exp. Co. v State 
of South. Rakota ex reL Caldwell, 
S.D. 37 S.Ct 656, 244 US. 617, 
61 LEd 1352. 

38. Va—Washington Southern R. 
Co. V. Com., 71 S.E. 539, 112 Va. 
616. 


modified on other gprounds 18 S 
Ct 888, 171 US. 361, 43 LEd. 197. 
10 C J. p 423 note 15 

34- U S.—Dayton-Goose Creek Ry. 
Co V U S, Tex.. 44 S Ct. 169, 263 
US 456. 68 LEd. 388, 33 AL.R 
472, affirming, RC, 287 P. 728. 

10 C J. p 423 note 16. 

35- U.S—Smyth v. Ames, Neb., 18 
set 418. 169 U.S. 466, 42 LEd. 
819, modified on other grounds 18 
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fixing of rates,and the conditions in a partic¬ 
ular industry may and should be considered along 
with other factors in fixing rates for that industry 
and in determining their reasonableness.^0 So 
far as can be done with due regard for the inter¬ 
ests affected, rates should be such as will permit 
the commodities to which they relate to move free¬ 
ly in the channels of commerce,^! but the mere 
fact that a rate is prohibitive and traffic does not 
move thereunder does not make it per se unlaw- 
fuL^2 xhe commission should consider the gen¬ 
eral and comparative levels in market value of 
the various classes and kinds of commodities as in¬ 
dicated over a reasonable period of years.^3 Jn 
rate making the prohibition in section 3(1) of the 
Interstate Commerce Act of any undue preference 
of one locality over another is treated as intend¬ 
ed to prevent the use of rates as a means of pro¬ 
moting artificial development of one locality to the 
detriment of another.^^ 

L Use of Estimated Weight for Tariff Compu¬ 
tation 

It is proper to fix an estimated weight for the com¬ 
putation of tariffs for commodities such as petroleum. 

It is a common practice with respect to commodi¬ 
ties like petroleum to fix an estimated weight which 
shall govern in the computation of the tariff rather 
than the actual weight. The application of estimated 
weights, where for practical reasons it is incon¬ 
venient or impossible to ascertain actual weights, 
benefits both shipper and carrier, and is not improper 


except where it appears that the estimate is not fairly 
representative of the actual weights.^ 5 

m. Acquiescence of Carrier in Kates Fixed by 
Commission 

A carrier's acquiescence in rates established by a 
regulatory commission raises a presumption of their 
reasonableness, although mere conformity thereto, where 
there is a penalty for their violation, will not. 

Acquiescence by the carrier in a rate established 
by the reg^atory commission in general raises the 
presumption that the rate is reasonable.^® How¬ 
ever, the mere performance of services for a rate 
fixed by the commission will not of itself justify 
the conclusion that the rates are reasonable where 
the legislature has prescribed a penalty for violation 
of the rates fixed.^^ 

§ 298. St^dard of Adequate Return 

a. In general 

b. Recapture of excess profits 

a. In General 

There is no fixed rule for determining what consti¬ 
tutes an adequate return on the capital invested. Con¬ 
sideration must be given to what is sufficient to induce 
the investment of capital, and the prevailing interest 
rates, including the legal rate of interest. 

The reasonableness of a rate depends upon wheth¬ 
er it furnishes a reasonable and adequate return for 
the service rendered, and a reasonable and adequate 
return must pay the cost of the service rendered, 
as distinguished from all other service, plus a rea¬ 
sonable profit thereon.^® There is no absolute and 


39- Or.—Valley & Siletz R. Co. v. 
Tbomas, 48 P.2d 358, 151 Or. 80. 

40- U S.—Ann Arbor R. Co v. U, S., 
Cal, 50 set. 444, 281 US 658, 74 
Ii.Ed 1098 

Or—Valley & Siletz R. Co. v. Tbom- 
as, 48 P.2d 358. 151 Or. 80. 

41- U.S.—Ann Arbor R. Co. v. TT 
S.. Cal., 50 set. 444, 281 US. 658, 
74 Ii.Ed, 1098. 

Effect of joint resolution. 

Joint resolution of congress requir¬ 
ing “lawful ebanges” in rate struc¬ 
ture to promote movement of agri¬ 
cultural products did not change ex¬ 
isting law by placing agricultural 
products in a most favored class 
and justify a reduction m rates on 
fruit, notwithstanding the earners 
have not made a fair return, but 
merely requires that the existing law 
be given effect, and does not make 
unlawful any rate which under the 
existing law is lawful.—Ann Arbor 
R. Co. V U S. Cal. 50 set. 444. 281 
U S 658, 74 li Ed 1098. 

42- Pa.—^Pennsylvania R. Co. v. Pub¬ 


lic Service Commission, 190 A. 372, 
126 Pa Super 1—^McCrady Bros Co 
v Pittsburgh & 1 j E R Co., 66 Pa 
Super. 307. 

43- U.S.—Ann Arhor R. Co. v U. 
S, Cal, 50 S.CL 444, 281 U.S. 658, 

74 U.Ed. 1098. 

44w U.S—Ann Arbor R. Co. v. U 
S., supra. 

45. Mont—Sunburst Oil & Refinmg 
Co. V. Great Northern Ry Co, 7 
P.2d 927, 91 Mont 216, certiorari 
grranted Great Northern Ry. Co. v 
Sunburst Oil & Refining Co., 53 S 
Ct. 7, 287 US. 5S0, 77 L..Ed. 508. 
and affirmed 53 S.Ct. 145, 287 U 
S. 358, 77 LEd. 360, 85 AL.R. 254. 

46- Ky.—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
S.W.2d 1025. 233 Ky. 771, certio¬ 
rari denied 51 S Ct 75, 282 U.S. 868, 

75 liEd. 767. 

10 C.J. p 424 note 20. 

47- Mich—^Detroit, etc., R. Co. v. 
Michigan R. Commn., 137 N.W. 329, 
171 Mich. 335. 


48- US—Alton & S R. R. v. U. S., 
D C.Cal, 49 P.2d 414. 

Profit in. excess of cost allowed 
A freight rate that does not em¬ 
brace a reasonable profit over and 
above the actual cost and expense 
to the carrier is not a reasonable 
rate—^New York Cent R Co v Pub¬ 
lic Utilities Commission of Ohio, 155 
N.E. 862, 116 Ohio St. 120. 

Proper return and actual return must 
be found 

The regulatory commission must 
make fact findings of what is a fair 
rate of return to which the earner is 
entitled, and the rate of return ac¬ 
tually received under the rate as 
fixed—Houston Electric Co v City 
of Houston, D C Tex, 265 F. 360. 

Termini 

Railroads are entitled to rates for 
switching services rendered in termi¬ 
nal yards such that maintenance, in¬ 
terest, taxes, and a reasonable net 
revenue will be yielded by the termi¬ 
nal.—Atchison, T. & S P, Ry. Co. v 
Public Utilities Commission, 188 P- 
747, 68 Colo. 92. 
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definite standard by which it may be determined 
in all cases what is a fair and reasonable return 
on the capital invested. It is always a question of 
fact dependent on the circumstances of each partic¬ 
ular case.4® It has been said that a just and rea¬ 
sonable rate must be sufficient to induce the in¬ 
vestment of capital in the business and its continu¬ 
ance therem.50 The prevailing interest rates should 
be considered and the courts have very gen¬ 
erally adopted as a standard of adequate return 
where the carrier’s rates are reasonable at least 
as high a measure of profit as the current rate of 
return on enterprises of a similar character in 
the localities where the carrier’s business is trans- 
acted,52 and a number of decisions fix the mim- 
mum return which will be considered adequate 
as the legal rate of interest in the locality where the 
carrier is transacting its business.53 In any event 
no complaint can be made of a reduction of rates 
where the reduced rates will make a larger profit 
on the investment than realized by the average in- 
vestor.5^ 

Private carrier^ In fixing a rate to be charged 
by a private carrier, a reg^atory commission errs 
by arbitrarily disregarding the right of such car¬ 
rier to make a charge which will cover amortiza¬ 
tion and interest on the money invested.®® 

b. Recapture of Excess Profits 

Under the Transportation Act one half of the excess 


of net earnings over six per cent net on the valuation of 
a railroad’s property is to be paid to the interstate com¬ 
merce commission and used by it for the benefit of the 
weaker roads. 

The so-called recapture paragraphs of the Trans¬ 
portation Act, 49 U.S.CA. § 15 a, which provide 
substantially that all railroads shall hold one half 
of the excess of net earnings over six per cent 
net on the valuation of their property as determined 
by the interstate commerce commission as trustee 
for, and pay the same to, the United States, which 
sums shall be collected by the interstate commerce 
commission and used by it in furtherance of the 
public interest in railway transportation, cither 
by making loans to carriers to meet expenditures 
of capital account or to refund maturing securities, 
or by purchasing transportation equipment and fa¬ 
cilities and leasing the same to carriers, are con¬ 
stitutional.®® The only power the interstate com¬ 
merce commission has to make any recapture 
order arises from the statute, and any action taken 
therein, beyond the authority granted, is invalid. 
The provision requiring the commission, in deter- 
mmmg the valuation of a railroad’s property for 
the purposes of recapture to “give due considera¬ 
tion to all the elements of value recognized by the 
law of the land for rate-making purposes” is an 
express command which the carrier has a clear right 
to demand compliance with.®*^ The commission is 
not required to fix a general level of rates intended 


W.Va—Coal, etc,, R. Co. v. Con¬ 
ley. 67 S.E. 613, 67 W.Va. 129. 

10 C.J. p 426 notes 42, 43. 

5Q. Hnle inapplicalile to volnntaxy 
xate 

Failure to aJUow any return on cap¬ 
ital mvested would, if the case were 
one where board fixed rate instead 
of approvmg rate fixed by the utility, 
be a violation of the principle that 
a just and reasonable rate must be 
sufficient to mduce the investment 
of capital in the business and its 
continuance therein.—O’Brien v. 
Board of Pubhc Utility Com’rs, 105 
A. 132, 92 N.J.liaw 44, affir med 106 
A. 414, 92 N.J.Iiaw 587. 

51. U S.—Houston Electric Co. v. 
City of Houston, D.C.Tex., 265 P. 
360. 

52. U.S.—SL Louis & S. P. K. Co. 
v. Hadley. C C Mo, 168 P. 317, mod¬ 
ified on other g^rounds 33 SCt. 975, 
230 U.S. 474, 57 L..Ed. 1571. 33 S. 
Ct 983, 230 U S. 512, 57 L Ed. 1596, 
33 set. 985. 230 US. 509, 57 I*Ed. 
1595—Central of G-eor^a R. Co v. 
Alabama R. Commission. CC-^la, 
161 P. 925, reversed on other 
grounds 170 P 225. 95 CCA. 117. 

W.Va—Coal, etc., R. Co. v. Conley, 
67 SB. 613, 67 W Va, 129. 

10 C.J. p 426 note 44. 


Bstrim. hdd adegtnate 
Mo.—State ex reL and to Use of City 
of St, Louis V- Public Service Com¬ 
mission, 34 S.W.2d 507, 326 Mo 
75L 

53- US—Western Ry. of Alabama 
V. Alabama R Commission, I> C. 
Ala., 197 P. 954. 

10 C J. p 426 note 45. 

Ziegal interest rate not inadeq.na.te 
“While the rate of mterest estab¬ 
lished by law upon money invest¬ 
ments, m the absence of express 
contract, may not measure correct¬ 
ly, or even with approximate accura¬ 
cy, the return which, as a matter of 
business policy, railroad carriers 
should be permitted to earn upon 
the fair value of their properties em¬ 
ployed m the public service, it may 
well be doubted that any court would 
be justified in setting aside and hold- 
mg for naught a legislative enact¬ 
ment which permitted net earnings 
equal to or not materially less than 
the interest allowed by statute upon 
obligations containing no specific 
agreement in that regard. At any 
rate, the circumstances would have 
to be very unusual and the show- 
mg very convincing to persuade a 
court so to do.”—Ann Arbor R. Co.i 
V- Fellows, D.C.Mich., 236 P. 387,1 
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390, appeal dismissed Ann Arbor R. 
Co. V. Glasgow', 39 S Ct. 5, 248 U S 
588, 63 LEd 434. 

54- NY—^Bridge Operating Co. v. 
Public Service Commn., 138 N T.S. 
434, 153 App.Div, 129, 

55. Wash.—State v. Huykendall, 228 
P. 853, 130 Wash 674, affirmed 232 
P 695, 132 Wash 700 

56- U S —^Dayton-Goose Creek Ry 
Co V U. S, Tex., 44 SCt. 169. 263 
US 456, 68 LEd. 388, 33 A.L R 
472, affirming, DC, 287 P. 728. 

Mot void for restricting use of prop¬ 
erty 

US—St. Louis & O'P. Ry. Co. v 
U. S, D.CMo, 22 F2d 9£0 re¬ 
versed on other grounds 49 S 
Ct 3S4, 279 US. 461, 73 L.Ed. 798 
Gamers held not to constitute one 
system 

Switching railroad and coal-carry- 
mg railroad were not “under common 
control and management and operat¬ 
ed as single system” within recap¬ 
ture statute.—St Louis & O ’P Ry. 
Co V. U. S., Mo., 49 S Cl. 384, 279 U. 
S. 461. 73 L EkL 798, reversing, D.C., 
22 P.2d 980. 

57- U S —St. Louis & O ’P Ry- Co v. 
U. S., Mo., 49 S.Ct. 384, 279 U.S. 
461, 73 L.EdL 798, reversing, D.C., 
22 P.2d 980. 
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to yield a fair return upon the aggregate value 
of carrier property either as a whole, or in some 
prescribed rate or territorial group before railroad 
excess earnings are recoverable.®^ The moneys 
payable under the provisions of the act are not 
public moneys which are payable into the treas¬ 
ury of the United States for ordinary govern¬ 
mental uses, and the United States possesses no 
direct beneficiaiy interest in the fund, but is to 
hold It, through the instrumentality of the interstate 
commerce commission, when and as it is paid, as 
trustee and upon the trusts named in the Transpor¬ 
tation Act.59 A carrier entering a bona fide denial 
of any excess income for recapture purposes, un¬ 
der circumstances sufficient to justify a contest, 
is not liable for interest on the recapture payments 
prior to final order requiring them.®® 

§ 299. Evidence as to Reasonableness 

The rates established by legislative act or regulatory 


commission, or Initiated by a carrier in states where it 
IS authorized to do so, are presumed just and reasonable 
and the burden is on the party assailing the rate to es¬ 
tablish its invalidity or unreasonableness. This presump¬ 
tion IS a strong presumption which can be overcome only 
by clear and convincing evidence. In determining the 
reasonableness of a rate great latitude is permitted in the 
admission of evidence. However, a commission can act 
only on evidence properly presented, and its orders will 
be relieved against where made without evidence or con¬ 
trary to the evidence. 

The rates established in accordance with law^i 
by legislative act, state®2 or national,®^ or by the 
interstate commerce commission,®^ or a state regu¬ 
latory commission,®® or initiated by a earner in 
due form according to the power vested in it in 
certain states and under the Interstate Commerce 
Act of initiating its rates, as appears supra § 280,®® 
are presumed to be just and reasonable, and arriv¬ 
ed at in due form of procedure.®*^ However, no 
presumption of law arises that a rate is reason¬ 
able merely because such rate has been filed with 


Present or reprodnctioxL cost 

Failure of interstate commerce 
commission, m determining value of 
railway property for purposes of re¬ 
capture. to consider present or repro¬ 
duction cost, was error.—St. Louis 
& O.’F Ry. Co V. U S , Mo . 49 S Gt 
3S4, 279 U.S. 461, 73 L Ed. 79S, re¬ 
versing, D.C., 22 F2d 980. 

sa ITS—St liouis & 0.*F. Ry. Co.I 
V. U. S., supra 1 

Period prior to increased rate scliedr- 
nle 

Carrier’s excess earmngs for pe- 
uod pnor to time increased rate 
schedule became effective may be 
recaptured.—St IjOUis & O.’F. Ry. Co. 
V. TJ. S, DC Mo. 22 F 2d 980, re¬ 
versed 49 S.Ct. 384. 279 U.S. 461. 73 
liEd. 798. 

59- D C.—^Richmond, F. & P. R. Co. 
V. McCarl. 62 F 2d 203, 61 App D.C. 
290, certioran demed 53 S Ct. 506, 
288 U.S. 615. 77 L.Bd. 988. 

SO. US—St. Louis & O'F. Ry. Co. 
V. U. S, 49 set. 384. 279 U.S. 461, 
73 LEd. 798, reversing, D.C., 22 
P.2d 980. 

€1. U S —AHen v. St. Louis South¬ 
western R. Co, Ark, 33 S Ct. 1030, 
230 U.S. 553, 57 LEd. 1625—Hook¬ 
er V Interstate Commerce CoTnmn., 
Com Ct., 188 F. 242, reversed on 
other grounds 32 S Ct. 769, 225 U. 
S. 302. 56 L.Ed. 1099. 

ea U.S—Seaboard Air-Line R. Co 
v. Railroad Commission of Ala¬ 
bama, C.CA.Ala., 155 F. 792. 

Ind—Vandalia R Co v. Schnull 122 
N.E 225, 188 Ind. 87, reversed on 
other grounds 41 S Ct. 324, 255 U. 
S. 113. 65 LEd 539, conformed to 
130 NE. 865, 190 Ind. 698 
Mo.'—Hackworth v. Missouri South¬ 


ern R. Co.. 227 S.W. 1032, 286 Mo. 
282. 15 ALR. 170. 

10 C.J. p 426 note 49. 

63- U.S—Chicago & G. T. Ry. Co 
V. Wellman, Mich, 12 S Ct. 400, 
143 U.S. 339, 36 LEd. 176. 

64. U.S—Southern R Co. v. Reid, 
N.C, 32 set. 140, 222 U.S. 424, 
56 LEd. 257. 

10 C.J. p 427 note 51. 

Presumption in favor of findings of 
interstate commerce commission 
see C.J.S. title Commerce § 148, 
also 12 CJ. p 137 note 70-p 138 
note 87. 

65- U S.—Banton v. Belt Line Ry. 
Corporation. NT.. 45 S Ct. 534, 268 

U. S. 413. 69 LEd. 1020—Bush v. 
Texas & P. Ry. Co., D C La, 290 
F. 1008—^Public Service Ry. Co. v. 
Board of Public Utility Commis¬ 
sioners, D.C.NJ., 276 F. 979, ap¬ 
peal dismissed Board of Public 
Utility Corn’ll of State of New 
Jersey v. Public Service R. Co, 45 
S.Ct. 9. 266 U.S 636, 69 LEd 481. 

Ark.—Clear Creek Oil & Gas Co. v. 
Ft. Smith Spelter Co, 255 S W. 903, 
161 Ark. 12, affirmed Ft. Smith 
Spelter Co. v. Clear Creek Oil & 
Gas Co.. 45 S Ct. 263. 267 U S. 231. 
69 LEd. 588. 

Fla —State v. Florida East Coast Ry. 
Co., 73 So, 171, 72 Fla. 379, Ann. 
CaslQlSE 1206, 

Ill.—Illinois Commerce Commission 

V. Cleveland, C, C. & St. L. Ry. 
Co., 150 NE. 678, 320 Ill. 214 

Ind-—Vandalia R Co. v. Schnull, 
122 NE 225, 188 Ind 87, reversed 
on other grounds 41 S Ct. 324, 255 
U.S 113, 65 L Ed 539, conformed 
to 130 NE. 865, 190 Ind. 698 
Mass —^Donham v. Public Service 
Commission, 122 NE. 397, 232 

Mass. 309. 

Mont—Sunburst Gil & Refinmg Co. 
v. Great Northern Ry. Co., 7 P.2d 
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927, 91 Mont 216, certiorari grant¬ 
ed Great Northern Ry. Co v. Sun¬ 
burst Oil & Refining Co, 53 S Ct. 
7. 287 US 580. 77 LEd. 508, af¬ 
firmed 53 set. 145, 2S7 US 358, 

77 LEd 360. 85 ALR 254. 

Tenn —^Nashville, C. & St. L. Ry 

V. Railroad and Public Utilities 
Commission, 32 S.W 2d 1043, 161 
Tenn 592 

Tex—Railroad Commission of Texas 
V. Houston Chamber of Commerce, 

78 SV/.2d 591, 124 Tex 375, af¬ 
firming Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas, Civ App, 19 S.W 2d 583. 

Va —Atlantic Coast Line R Co v. 
Commonwealth, 118 S B. 257, 136 
Va 134 

10 C J. p 427 note 52. 

f>ver cazzier’s oppositioiL 
A rate established by a state reg¬ 
ulatory commission after hearing, 
over the opposition of the railroad, is 
presumed reasonable—^Bush v Texas 
& P. Ry. Co. DCLa. 290 F. 1008. 

Prior rates 

In action involving question of 
whether rates fixed by statute were 
confiscatory, it will he presumed that 
the rates previously charged which 
were fixed by the state regnilatory 
commission were reasonable—^Hack- 
worth V. Missouri Southern R Co, 
227 SW. 1032, 286 Mo. 282. 15 ALR 
170. 

66- U.S—Oregon Short Line R. Co. 
V Teton Coal Co., CCAIdaho, 35 

^ F.2d 919. 

Gamer’s published tariff 

Prima facie carrier’s published tar¬ 
iff IS reasonable.—Oregon Short Line 
R. Co V. Teton Coal Co, CC.AIdaho. 
35 F2d 919. 

67- Fla—State v. Florida East Coast 
Ry. Co, 73 So 171. 72 Fla. 379. 
Ann.Cas.l918E 1206. 
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the interstate commerce commissioner or posted 
in compliance with a state statute and the mere 
filing of a schedule of rates raises no inference that 
the commission approves themje 

Although, in certain jurisdictions, it is held that 
the burden is on the carrier to show that the 
rates are reasonable and just and not excessive 
on appeal by the carrier from an order of the 
commission in proceedings instituted by customers 
of the carrier,^^ m general the burden is on the 
party assailing the rate to establish the invalidity 
of the order of the coimmssion,72 or the unrea¬ 
sonableness of the rate attacked,73 especially where 
the rate has been in force for a long period, during 
which time the traffic has greatly increased in vol¬ 
ume,*'^ and it has been said that great difficulty in 
furnishing data to show the unreasonableness of 
rates established will not excuse a carrier which 
assails the rates from so doing where it has it 
in its power to present accurate data which would 
permit the court to draw correct conclusions^® 


This presumption of reasonableness arises inde¬ 
pendently of any statute so providing,*^® but it is 
not conclusive and may be rebutted in proper pro¬ 
ceedings had for determining the question of rea¬ 
sonableness,'^'^ as, for instance, by showing that the 
rate is noncompensatoryWhere a carrier, given 
the alternative of raising one rate or of lowering 
another in order to remove discrimination, elects to 
raise one of the rates, it has the burden of jus¬ 
tifying Its increase,^® but in doing so it has the 
advantage of a presumption in favor of the rea¬ 
sonableness of maintaming the higher rate.®® A 
carrier seeking from a state regulatory commis¬ 
sion authority to increase its rate has the burden 
of showing that the increased rate proposed by 
it is not more than the service is reasonably worth.®! 
On appeal from an order of a state regulatory com¬ 
mission refusing reparation, the making of the 
order, in the exerase of the powers conferred 
upon the commission by statute, is prima facie evi¬ 
dence of its reasonableness, and the burden of prov¬ 
ing the contrary is on appellant.®^ 


6S. us—nimois Cent. R. Co. v. 
Interstate Commerce Comnm., La, 
27 S.Ct. 700, 206 U S. 441, 51 L 
Ed. 1128. 

^enn.—^Rather v. Nashville, etc., R. 
Co, 174 S.W. 1113, 131 Teun. 289 

10 C J. p 428 note 70. 

€9. N.T —Murphy v. New York 
Cent R. Co, 122 N.B. 700. 225 N 
T 548, affirming 156 N.Y.S. 49, 170 
AppDiV. 788. 

10 C J. p 428 note 71. 

70. Iowa.—Cramer v. Chicago, etc., 
R Co., 133 N.W, 387, 153 Iowa 103. 

71- Ill—State Public Utilities Com¬ 
mission V. Chicago & W. T. Ry. 
Co, 114 NE. 325, 275 lU. 555, Ann. 
Cas.l917C 50. 

72. US.—^Banton v. Belt Line Ry. 
Corporation, N.Y., 45 S.Ct. 534, 268 
US 413. 69 LEd. 1020. 

73l U.S—Southern Pac. Co. v. Bar- 
tine, DCNev., 1 F2d 323—Interna¬ 
tional Ry. Co. V Prendergast, D.C. 
jN T, 1 p Supp. 623—Public Serv¬ 
ice Ry Co V Board of Public 
Utility Commissioners, r>.C.N J, 
276 F 979, appeal dismissed Board 
of Public Utility Com'rs of Slate 
of New Jersey v. Public Service R. 
Co, 45 set. 9, 266 US. 636. 69 L. 
Ed 481—Seaboard Aar Line Ry Co 
V. Railroad Commission of Ala¬ 
bama. CCAla, 155 F. 792. 

•Ark—Clear Creek Oil & Gas Co. v 
PL Smith Spelter Co.. 255 S W. 903, 
161 Ark 12. affirmed Ft. Smith 
Spelter Co v Clear Creek Oil & 
Gas Co. 45 S Ct 263, 267 tl.S. 231, 
69 LEd 588. 

—State V Florida East Coast Ry. 
Co,. 73 So 171. 72 Fla, 379, Ann, 
Casl918E 1206. 


Ill.—^Moline Consumers' Co. v. Illi¬ 
nois Commerce Commission ex rel. 
Chicago, B & Q. R Co, 187 NE. 
161, 353 m. 119—Chicago & E I 
Ry Co. V. Commerce Commission, 
175 NE. 8, 343 IlL 117—Atchison, 
T. & S. P. Ry Co. V. Commerce 
Commission, 167 NE 831, 335 Ill. 
624—^lUmois Commerce Commis¬ 
sion V. Illinois Traction, 167 NE. 
38, 336 Ill. 247—^Illinois Commerce 
Commission v. Cleveland, C, C. & 
St. L. Ry. Co., 150 NE. 678, 320 
Ill. 214, 

Pa —City of Philadelphia v. Public 
Service Commission, 84 Pa Super. 
135. 

Tenn—Nashville, C. & St L. Ry. v. 
Railroad and Public Utilities Com¬ 
mission, 32 S W 2d 1043, 161 Tenn. 
593, 

In. New Mexico 

(1) Where, under the state consti¬ 
tution, orders of the commission, 
made m accordance with the power 
and duty given it by the constitu¬ 
tion to fix, determine, supervise, reg¬ 
ulate, and control all charges and 
rates of railway and other compa¬ 
nies, before bemg enforceable, must 
be passed upon by the supreme court, 
and such orders cannot be held valid 
and enforced by the court unless bas¬ 
ed upon sufficient evidence heard by 
the commission and preserved in the 
record, the burden is not cast upon 
the railway company to justify a 
rate or proposed tariff, but rests up¬ 
on the commission to produce evi¬ 
dence warranting its action m fixing 
a rate, or other action taken—^In re 
Coal Rates in New Mexico, 171 P. 
506, 23 NM. 704. 

(2> The state corporation commls- 
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Sion cannot cast the burden of jus¬ 
tifying a rate upon the earner, by 
serving it with an order to show 
cause why a given rate should not 
be established.—In re Coal Rates in 
New Mexico, supra. 

74- U S —^Louisville & N R. Co v 
U. S. Tenn., 35 S Ct. 696, 238 U 
S. 1, 50 L.Ed 1177. 

75- U.S —Minnesota Rale Cases, 
Minn, 33 S.Ct. 729, 230 US 352 
57 L Ed. 1511, Ann.Cas 1916A 18. 

76- U.S —^Minneapolis & St. L R 
Co V. State of Minnesota, 22 S Ct 
900, 186 U S 257, 46 L.Bd 1151 

10 C.J. p 427 note 56. 

77- Fla—State v Florida East 
Coast Ry. Co. 73 So 171, 72 Fla 
379, Ann Cas 1918E 1206. 

10 G.J. p 427 note 57. 

78- US—^Northern Pac R. Co v 
North Dakota, ex rel. McCue, N. 
D, 35 set 429. 236 US 585. 59 
LEd 735. AnnCas.l916A 1. 

79. Pa.—Pennsylvania R Co. v. 
Public Service Commission, 190 A 
372, 126 Pa Super 1. 

80. Pa —Pennsylvania R. Co. v 
Public Service Commission, supra. 

81- N J.—New Jersey Central Trac¬ 
tion Co V. Board of Public Utility 
Com'rs. 113 A 693, 96 N J Law 90 
W Va —Hope Natural Gas Co v. Pub¬ 
lic Service Commission, 164 S E. 
248, 112 W.Va. 223. 

82. Pa—Chemical Lime Co. v Pub¬ 
lic Service Commission, 157 A 820, 
103 Pa Super 195, 197—Chemical 
Lime Co. v Public Service Com¬ 
mission. 157 A 820, 103 Fa.Super. 
194—Centre County Lime Co. v 
Public Service Commi^ssion of 
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Although in some states, tmder the statutes there¬ 
in, on appeal from an order of the state commis¬ 
sion relating to rates, the controversy as to the 
reasonableness of the rates is to be determined 
so far as the burden of proof is concerned by 
the rules governing in ordmary civil cases,in 
general, to overcome the presumption the evidence 
must be dear and convincing,®^ every reasonable 
doubt being yielded in favor of the rate.®5 The 
fullest disdosure of all material facts must be 
made,®® and mere speculative suggestions as to what 
might possibly result with no showing of an actual 
test are insufficient to overcome the presumption.®^ 
A carrier, however, may suffidently maintain the 
burden of showing that a rate on a particular com¬ 
modity is unreasonable or noncompensatory by 
whatever evidence is available, without imdertaking 
to prove by facts and figures with the precision 
of a mathematical theorem that the rate is unrea¬ 


sonable or noncompensatory.^® The presumption 
as to reasonableness may be overcome by admissions 
in pleadings which clearly show the invalidity of 
the order, or which admit that it is unreasonable 
and arbitrarily made without evidence or due con¬ 
sideration.®® The presumption in favor of the find¬ 
ing of a master, based on evidence, and the results 
of actual operation under the rates in question is 
superior to the original presumption in favor of the 
reasonableness of the rates.®® The presumption 
that rates for intra-state traffic established by a 
state regulatory commission are fair, just, and rea¬ 
sonable cannot be overcome by the voluntary act 
of the carrier in merely publishing rates which dif¬ 
fer.® ^ 

Admissibility of evidence. In determinmg what 
are just and reasonable rates, great latitude is al¬ 
lowed in the admission of evidence.®^ A regula- 


Pennsylvania, 157 A. S20, 103 Pa- 
Super. 192, 193—Centre County 

Lame Co. v. Public Service Com¬ 
mission of Pennsylvania, 157 A. 
815. 103 Pa.Super. 179. 

sa. Tex.—Pailroad Commission of 
Texas v. Houston Chamber of 
Commerce. 78 SW2d 591. 121 Tex. 
375, affirmi ng Houston Chamber of 
Commerce v. Railroad Commission 
of Texas, CivA-pp., 19 SW.2d 583. 

84. Fla.—State v. Florida East 
Coast Ry. Co., 73 So. 171, 72 Fla- 
379, Ann Cas 1918E 1206. 

10 C.J. p 427 note 59. 

FxesumptioiL not overtlixoiiinDL 

Evidence held not to dearly show 
that order by railroad commissioners, 
aff ectmg commodities in Class P, 
would compel defendant to carry the' 
commodities at a loss or without 
substantial compensation —State v. 
Florida East Coast Ry. Co., 73 So 
171, 72 Fla 379, Ann.Cas.l918E 1206 

85i. Fla—State v. Liouisville, etc., 3EL 
Co., 57 So. 175, 62 Fla. 315. 

Seyond any doubt 

To overcome the presumption m 
favor of the validity of a rate fixed 
by an administrative board, after a 
full hearing, the company, on an ap¬ 
plication for a preliminary injunc¬ 
tion, must show beyond any just or 
fair doubt that the action of the 
board was m fact confiscatory—Pub¬ 
lic Service Ry. Co v. Board of Pub¬ 
lic Utility Commissioners, I> C H J., 
276 F. 979, appeal dismissed Board 
of Public Utility Com'rs of State of 
New Jersey v Public Service R Co , 
45 S.Ct. 9. 266 US. 636, 69 L,Ed. 
481. 

86. U.S—Louisville & N. R Co v. 
Kentucky R. Commission, DCJKy., 
214 F. 465, affirmed 35 S.Ct. 146, 


235 US. 601. 59 LEd. 379—Atlan¬ 
tic. etc, R Co. V. U. S., 76 F. 186. 
10 C J. p 427 note 62. 

87. Fla—State v Seaboard Air Line 
R. Co.. 37 So 658, 4S Fla 150, 152, 
affiimed 27 SCt. 109. 203 US. 261, 
51 L Ed 175. 

SS. Ean—^blissouri. K. & T. Ry. Co. 
V. Public Utilities Commission, 172 
P. 1022, 103 Kan. 111. 

Testimony of witnesses nnnecessaiy 
In determinmg the reasonableness 
of a rule issued by a carrier which 
causes an increase of switching 
charges, it is not necessary that any 
witness should express an opinion 
that the rate fixed by the new rule 
was unreasonable or that any one 
should testify to the various details 
making up the cost of operation, but 
the commission can determine &om 
the facts proved whether or not the 
tariff applied is reasonable —State 
Public Utilities Commission v. Chi¬ 
cago, P & St. L. R. Co., 118 NB 
427, 282 Ill. 158. 

89- Fla.—State v. Florida East 
Coast R. Co, 59 So. 385, 64 Fla 
112 . 

Admission of record by party 

Telegram from railroad company 
to state corporation commission re¬ 
citing that company did not object 
to reduction in rates made by com¬ 
mission was properly made part of 
record, since telegram was in nature 
of pleading, and fact that other rail¬ 
way companies involved in proceed¬ 
ing were not notified of telegram was 
not error, where rate reduction was 
not based upon telegram.—Norfolk & 
W Ry. Co. V. Commonwealth ex rel 
Mathieson Alkali Works, 174 S E. 
85, 162 Va. 314. 

90l U.S.—Shepard v. Northern Pac. 
R. Co., C.CMinn, 184 F. 765, modi¬ 
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fied on other grounds 33 S.Ct. 729, 
230 U.S. 352, 57.LEd. 1511, 48 L 
R.A,N S , 1151, Ann Cas.l916A 18. 

91- Va—Atlantic Coast Lme R Co. 
V. Commonwealth, 118 S.EL 257, 
136 Va. 134. 

92. U S.—Southern Pac Co. v Bar- 
tine, DC.Nev, 1 P.2d 323. 

Minn—Appeal of Great Northern 
Ry Co, 62 N.W. 826, 60 Minn 461 
Wis.—Chicago, etc., R. Co v. State 
R. Commn., 145 NW. 216, 974, 156 
Wis. 47. 

Xn of any interested party 

The commission, and, on appeal 
the court, may receive evidence and 
hear arg^uments in behalf of any per¬ 
son or corporation interested in the 
result.—Appeal of Great Northern 
Ry. Co., 62 N.W. 826. 60 Minn 461— 

1 Steenerson v. Great Northern Ry. 
iCo, 62 NW. 826, 60 Minn 461. 

Opportunity to ei^lain erroneous re¬ 
ports 

In proceeding to fix rates, if re¬ 
ports of earner were incorrect or 
manifestly erroneous, it should have 
been given opportunity to correct or 
explain same before they were used 
as basis for rates, and fixing of rates 
by department of public works with¬ 
out other evidence was arbitrary and 
unlawful—State v. Kuykendall, 228 
P 853. 130 Wash 674, affirmed 232 
P 695. 132 Wash 700. 

Evidence held incompetent 

That witness had traveled exten¬ 
sively on railroads and had testified 
many times before interstate com¬ 
merce comnnisyiion had no tendency 
to prove anything with regard to the 
operating conditions of the earner 
whose rates were in question for 
freight rate purposes.—Atchison, T. 
& S. F. Ry. Co V. Commerce Com¬ 
mission. 167 N.E. 831, 335 RL 624 
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tory coirraiission is entitled to consider any and all 
evidence bearing on the question,^^ and is not lim¬ 
ited by the strict rules as to the admissibility of 
evidence which prevail in suits between private 
parties.®^ Voluntary maintenance of rates by the 
carrier for a considerable period of time is evidence 
that such rates are reasonable.^® Qn appeal from 
the decision of a regulatory commission, the deter¬ 
mination of the interstate commerce commission 
as to the rates to be operative thereafter, invalid 
because of procedural errors, does not have the 
force of res judicata in respect of past transac¬ 
tions, but, nevertheless, is entitled to great respect, 
representing, as it does, the opinion of a body of 
experts upon matters within their special knowl¬ 
edge and experience.^® A regulatory commission 
may not treat statements or decisions of another 
commission in other cases as evidence in a case be¬ 
fore the commission.®^ On the question of wheth¬ 


er the regulatory commissioners made an order 
as to rates without any evidence, they may be call¬ 
ed as witnesses.®® 

Sufficiency of evidence. Whether a rate is rea¬ 
sonable or unreasonable must be decided in the 
light of the evidence and the decided cases, so that 
where there is evidence for, and no evidence 
s^inst, a particular rate, and no decided case hold¬ 
ing the particular rate to be unreasonable, the trib¬ 
unal, whatever it may be, is compelled to the in¬ 
ference of reasonableness.®® An order of a com¬ 
mission fixing a rate, or determining its reasonable¬ 
ness, must be based upon evidence presented to the 
comimssion.1 Nothing can be treated as evidence 
which was not introduced as such.^ The commis¬ 
sioners cannot act upon their own information, but 
are limited to a consideration of what has been 
admitted in evidence in the instant hearing,® and 
are entitled to assume that representatives of the 


Evidence lidfl i-mw^terial 

(1) That railroad furnished cars 
on which shipper brought logs from 
Canada to point of shipment was 
immaterial on question of intra-state 
transportation changes.—State v. De¬ 
partment of Public Works, 270 P. 
300. 149 Wash. 129, certiorari denied 
Chicago. M.. St. P- & P. R. Co. v. De¬ 
partment of Public Works of Wash¬ 
ington, 49 set. 350, 279 IJ.S. 854, 73 
LEd 996. 

(2) That logs brought in from 
Canada were subject to tariff laws 
was nnonateilaJ ou question of charg¬ 
es for intra-state transportation.— 
Stale V. Department of Public 
Works, supra. 

Charge for parking showman’s cars 
In an action to recover back an 
amount paid a railroad company by 
a showman for parking his cars on 
its tracks for a period of forty-five 
days, where it had filed no schedule 
of charges for such service with the 
railroad commission, evidence that 
the charge made was a reasonable 
<harge, and evidence as to the rea¬ 
sonable expense of moving the cars 
from place to place during the forty- 
five days, was erroneously excluded. 
—Ex parte Alabama Great Southern 
R Co.. 90 So. 502. 206 Ala. 400, 19 
ALiR. 978, reversing Alabama Great 
Southern R Co. v. Wood, 90 So. 503, 
18 AlaA.pp 147. 

93. Hl^State Public DUlities Com¬ 
mission V Chicago & W T. Ry. 
Co.. 114 NE 325. 275 Ill 555, Ann 
Casl917C 50. 

Iiid—Southern Ry. Co. v. Hunt, 83 
NE. 721, 42 Ind. 90. 

94. U S.—Southern Pac. Co v. Bar- 
tme, DCNev., 1 P.2d 323. 

95. Idaho—Chicago, M & St. P. Ry. 
Co. V. Public Utilities Commission 


of Idaho. 238 P. 970, 41 Idaho 181. 
certiorari granted 46 S.Ct. 201, 269 
tr S. 550, 70 L.Ed. 406, reversed 
on other grounds 47 SCt. 604, 274 
U S. 344, 71 L Ed. 1085. 

10 C J. p 428 note 64. 

90. TJ.S.—State of Florida v. TJ. S., 
DC.Ga, 11 FSupp. 36. reversed on 
other grounds Atlantic Coast Dme 
R Co. V. State of Florida, 55 S. 
Ct. 713, 295 U.S. 301, 79 L Ed 1451, 
rehearing denied 55 S.Ct. 918, 295 
US. 769, 79 LEd. 1710. and State 
of Florida v. U. S., 55 SCt. 918, 295 
U S. 769, 79 L.Ed. 1710. 

97- HL—Moline Consumers’ Co. v. 
Illinois Commerce Commission ex 
reL Chicago, B & Q. R. Co, 187 
NB. 161, 353 HI. 119—^Atchison, 
T. & S. P. Ry. Co. V. Commerce 
Commission, 167 N.B. 831, 335 Ill 
624. 

98. Fla.—State v. Florida East 
Coast Ry. Co., 73 So. 171, 72 Fla 
379, AnuCas 1918E 1206. 

99- N J —O’Brien v. Board of Pub¬ 
lic Utility Com’rs, 105 A. 132, 92 
NLLaw 44, affirmed 106 A, 414, 
92 NJ.Law 587. 

Party offexing no evidence cannot 
coxnpi^i'n 

Where increase in rates was just 
enough to enable railway to meet 
increased expense, forced upon it by 
order of war labor board of federal 
government, prosecutor who offered 
no evidence to contradict evidence 
of railway, but contented himself 
with urgring that there was no evi¬ 
dence of the value of property of 
the railway, was m no position to 
complain—O’Brien v Board of Pub¬ 
lic Utility Com’rs, 105 A. 132, 92 N. 
J.Law 44, affirmed 106 A. 414, 92 
N.LLaw 587. 

L Ill.—Atchison. T. & S. P. RyJ 
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Co. V. Commerce Commission, 167 
NE 831. 335 Ill. 624—State Pub¬ 
lic Utilities Commission v Atchi¬ 
son, T & S P. Ry. Co, 116 N.E 
696, 279 Ill 194. 

Corntnisssioners decision must 

hear evidence 

Under L1919 c 194 § 10, a mem¬ 
ber of the board of railroad commis¬ 
sioners, who had attended the hear¬ 
ings on an application by earners 
for a rate increase, could not prop¬ 
erly assent to its order increasing 
rates without having heard the evi¬ 
dence, or read it, nor does anything 
m Transportation Act, Act Congr. 
Febr. 28, 1920, justify such consid¬ 
eration, m view of L1919 c 192, §§ 
35, 43, providing that the findmgrs 
of the commission shall he admis¬ 
sible as evidence m proceedings be¬ 
fore the commissioners or in any 
court, and that they shall be conclu¬ 
sive evidence of the facts therein 
staled, and that on appeal no new 
evidence shall be taken and the law¬ 
fulness of the decision* of the com¬ 
missioners inquired into and detex- 
mined on the record of the commis¬ 
sion.—State V. Chicago & N W Ry. 
Co, 179 N.W. 378, 46 N D. 313. 

S&b Ill —Atchison, T & S P Ry 
Co V. Commerce Commission, 167 
NE 831, 335 Ill 624. 

3. US —^Illinois Cent. R Co. v. 
Railroad Commission of Kentucky, 
D C Ky., 1 F.2d 805—Southern Pac. 
Co V Barline, D C.Nev, 1 P.2d 
323 

IlL—Atchison, T. & S. P. Ry Co. v. 
Commerce Comroission, 167 N.E. 
831, 335 Ill. 624 

Pa—City of Philadelphia v. Public 
Service Commission. 84 Pa.Super. 
135. 

XnfoxmatioxL in Ues 
A commission,cannot base a find- 
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public taking part in the proceeding will fairly and 
sufficiently present such facts as are necessary to 
protect the public and need not assign their own 
experts to the task of obtaining such information 
and presenting it as evidence.^ Thus, on an ap¬ 
peal from the decision of a regulatory commission, 
the presumption in favor of its order establishing 
a rate or determining the reasonableness thereof 
will be overcome and the order relieved against by 
the courts, where it is made to appear that the order 
was made without evidence, or upon evidence which 
clearly does not support it or is contrary to it;® 
but on such appeal a carrier is not in as strong a po¬ 
sition to urge the insufficiency of evidence procured 
against it, where the facts are peculiarly within its 
knowledge, as if all possible knowledge as to the 
justness of the rates had been laid before the 
commission.® 

No hard and fast rule can be laid down as to 


the quantum and quality of evidence necessary to 
support a finding that past rates were unjust and 
unreasonable, but the state regulatory comimssion 
in the exercise of a flexible limit of judgment must 
in each individual case determine, under the par¬ 
ticular facts there developed, whether past rates 
have been unreasonable to the extent of involving 
elements of legal oppression and extortion.^ 

§ 300. Joint Rates and Division of Rates 

a. In general 

b. Establishment 

c. Division and apportionment 

cL Actions or proceedings for recovery 
or accounting 

a. In General 

A joint rate is one prescribed or established for the 
transportation of goods over the connecting lines of two 


ing* upon the schedules and other 
general information which it has m 
its flies, unless they were put in 
evidence in the particular proceeding 
—Illinois Cent. R Co. v. Railroad 
Commission of Kentucky, D CJECy., 1 
K.2d 805. 

4- Pa.—City of Philadelphia v. Pub¬ 
lic Service Cominission. 84 Pa-Su¬ 
per. 135. 

5. TJ S.—Northern Pac. Ry. Co. v. 
Department of Public Works of 
Wpshmgton, 45 S Ct. 412, 268 TJ. 
S, 39, 69 DEd 837, reversing 217 
P. 507, 125 Wash. 5S4—^Illinois 

Cent. R. Co. v Railroad Commis¬ 
sion of Kentucky, D C Ky.^ 1 F. 
2d 805—Chicago Rys Co. v. Illi¬ 
nois Commerce Comnnission, D.C. 
Ill., 277 P. 970. 

Fla.—State v. Florida East Coast 
Ry. Co., 73 So. 171, 72 Fla. 379, 
AnnCas.l918E 1206. 

Ill.—Illinois Commerce Commission 
V. Cleveland, C, C. & St. L. Ry. 
Co, 150 NE 678. 320 IlL 214, 

Evidence held sufficient 
U.S—Illinois Cent R. Co. v. Vest. 
DCKy, 39 F.2d 658—Baltimore & 
O R. Co. V. U. S., D.aDel, 12 F. 
Supp. 261. appeal dismissed, C C.A., 
87 F2d 665 

111.—Indiana Harbor Belt R. Co. v. 
Illmois Commerce Commission, 172 
N.EL 708, 340 IlL 304—Atchison, T. 
& S. F. Ry. Co. V- Illinois Com¬ 
merce Commission. 166 NE. 466, 
335 IlL 70—^Illinois Commerce 
Commission v. Chicago & E. I. Ry. 
Co.. 163 NE 664, 332 Ill. 243. 

Ind—^New York, C. & St L R. Co. 
V. Public Service Commission of 
Indiana, 199 N E 573 
Kan—^Missouri, K. & T. Ry. Co v. 
Public Utilities Commission, 172 P. 
1022, 103 Kan. 111. i 


N.D.—State v. Great Northern Ry 
Co, 219 N.W. 295. 56 ND. 822. 

Ohio.—^Baltimore & O R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
198 NE. 869. 130 Ohio St. 258— 
Marietta & V. R. Co. v. Public 
Utilities Commission, 126 N.E. 889, 
101 Ohio St. 29. 

Okl.—St. Xiouis-San Francisco Ry. 
Co. V. Standard Paving Co., 224 P. 
296, 98 OkL 71—Atchison. T. & 
S. P. Ry. Co. V. State, 206 P- 252. 
86 OkL 65. 

Va—^Norfolk & W. R. Co. v. Com¬ 
monwealth ex reL Mathieson Alkali 
Works, 174 S.E 85. 162 Va. 314. 

Evidence held insufficient 

U S —Illinois Cent. R Co. v. Rail¬ 
road Commission of Kentucky, D C. 
Ky. 1 P 2d 805. 

HI—Chicago & E- I Ry. Co. v. Com¬ 
merce Commission, 175 N.E. 8, 343 
IlL 117—Illmois Cent. R. Co. v 
Illinois Commerce Commission, 173 
N.E. 804, 342 lU. 11—^Illmois Com¬ 
merce Commission v. Illinois Trac¬ 
tion. 167 NE 38, 335 Ill. 247— 
State Public Utilities Commission 
V. Atchison, T & S P. Ry. Co., 116 
NE. 696, 279 HI 194. 

La —Alexandria & W. Ry Co. v. 
Railroad Commission of Louisiana, 
79 So. 863, 143 La 1067. 

Wash.—Great Northern Ry. Co. V 
Department of Public Works of 
Washington, 296 P 142, 161 Wash 
29—State v. Public Service Com¬ 
mission of Washmgton, 163 P 
1143. 95 Wash. 376, affirmed State 
V. Public Service Commisssion, 166 
P. 793, 95 Wash 376 

Evidence held to show rates exces¬ 
sive 

Okl—Atchison, T & S. F. Ry Co. v 
State, 200 P. 232, 82 OkL 288—St. 
Louis-San EVancisco Ry. Co. v. 
State, 198 P. 73, 81 OkL 298. 
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MTalnng order for eiqpexiineiLtal pe¬ 
riod nnav»-iiing 

Invalidity of order of department 
of public works fixing railroad rates, 
because based on finding not support¬ 
ed by evidence, was not avoided by 
making the order, in terms, for an 
experimental period, where the rail¬ 
road’s evidence tended to show exist¬ 
ing rates, although higher than those 
fixed by order, to he confiscatory — 
Northern Pac. Ry. Co v Depart¬ 
ment of Public Works of Washing¬ 
ton, 45 S.Ct. 412, 268 U.S. 39, 69 L.Ed. 
837, reversing 217 P, 507, 125 Wash. 
584 

Abolishment of switching chaiges 
held proper 

Where a railroad and terminal 
switching company was absorbed by 
railroad company as a terminal 
switchmg facility, order of railroad 
and warehouse commission abollsh- 
mg switching charges by the rail¬ 
road and terminal company was not 
unlawful or unreasonable—^Minneap¬ 
olis Civic & Commerce Ass'n v Great 
Northern Ry. Co., 162 NW. 689, 137 
Minn. 10, rehearing denied 163 NW 
294, 137 Minn. 10, writ of error dis¬ 
missed Great Northern R Co. v. 
Minneapolis Civic & Commerce Ass’n, 
39 set. 385. 249 U.S. 622, 63 LEd 
806 

6- Colo —Atchison, T. & S P Ry 
Co. V. Public Utilities Commission, 
188 P. 747, 68 Colo. 92. 

7- Pa—Pennsylvania R. Co v. Pub¬ 
lic Service Commission, 190 A. 367, 
125 Pa Super. 558. 

Evidence held sufficient 

Pa —^Pennsylvania R Co. v. Public 
Service Commission, 190 A- 367 
125 Pa.Super. 558. 
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or more carriers, and which is to be divided among them 
for the services rendered by each respectively. 

A joint rate is one which has been prescribed or 
established for the transportation of goods over 
the connecting lines of two or more carriers, and 
which IS to be divided among them for the service 
rendered by each respectively.® 

The divisions made among themselves of a joint 
rate by the participating carriers are not of them¬ 
selves standards by which the justness and reason¬ 
ableness of the joint rate can properly be measur¬ 
ed, for the whole rate may be just and reasonable, 
although some of the divisions may be unreason¬ 
able; but evidence of the divisions made of the 
rate is admissible on the question of what it costs 
each participating carrier to handle the traffic.® 

The mere fact that one railroad company owns 
a controlling interest in the stock of another com¬ 
pany owning and operating a connecting line does 
not authorize the application of rules as to traffic 
relations between them different from those applied 
to connecting lines.^® 

b. Establisbmi^Tit 

(1) In general 

(2) Under the Interstate Commerce Act 

(3) Under state statutes 

(1) In General 

In the absence of applicable statute or regulation, 
the establishment of Joint rates is a matter of contract 
or agreement between the participating carriers. 

In the absence of an applicable statute or reg¬ 
ulation prescribing such a rate, the establish¬ 
ment of a joint rate is ordinarily dependent on a 
contract or agreement between the earners con¬ 
cerned and, as will be seen in § 315, if a rate 
of this character has not been established, the 
charges for a carriage over several lines is gener¬ 


ally the total of the rates established by the partici¬ 
pating carriers for their shares of the carriage. 

Except where the charter of a carrier entitles it 
to fix rates only for transportation over its own 
lines,^- connecting carriers may unite in -establish¬ 
ing a joint through rate for the transportation 
of freight over their respective lines and the 
fact that such connecting carriers might be regard¬ 
ed as competing roads does not affect this right.^^ 

(2) Under the Interstate Commerce Act 

Under the Interstate Commerce Act, if Interstate 
carriers do not establish joint rates by voluntary agree¬ 
ment, they may be compelled to do so by the interstate 
commerce commission. 

Prior to the amendment of the Interstate Com¬ 
merce Act in 1906 by the Mann-Elkms Act, inter¬ 
state carriers were free to adopt or refuse to adopt 
joint through tariff rates,^^ the whole matter being 
left to the voluntary action of the carriers;^® and 
It was well settled that no power resided in either 
court or commission to compel connecting carriers 
to unite in a joint tariff for interstate traffic.^^ 
However, under the act as presently amended, 49 
U.S.C.A. § 15 (3), the interstate commerce commis¬ 
sion has the power to establish j'oint classifications 
and joint rates as the maximum to be charged, 
and prescribe the division of such rates whenever 
the carriers themselves shall have refused or neg¬ 
lected to establish voluntarily such joint rates.^® 

Where coimecting carriers make a joint rate on 
interstate shipments, each carrier is brought within 
the scope of the Interstate Commerce Act and ren¬ 
dered responsible for the rate so made without re¬ 
gard to the proportion thereof received for its own 
service.^® 

Carriers subject to the Interstate Commerce Act 
cannot make a joint rate with an ocean carrier, but 
the transportation within the country must be treat- 


8. Ga—V Wadley Southern Ry. 
Co. 57 SE 795. 128 Ga. 705. 

9. Va—Norfolk & W Ry, Co. v. 
Commonwealth ex rel. Mathieson 
Alkali Works. 174 SE. 85, 162 Va. 
314. 

10. U S —Georgna S. & E. Ry. Co v. 
Georgia Public Service Commis¬ 
sion. DCGa.. 289 F 878. 

11- XJ.S —^Union Pac. R Co v. U. S . 
CtCl. 6 set. 772, 117 TJ S. 355. 
29 L.Ed. 920. 

12. Miss.—^Illinois Cent. R Co. v. 
Mississippi Cotton Seed Products 
Co. 148 So. 371. 166 Miss. 579. 

13. U.S.—Illmois Cent- R. Co. v. 
Brooks-Scanlon Co, La., 241 P. 
445, 154 C.CA. 27*7. 

10 C J. p 428 note 74. 

13C.J.S.—44 


14- TJ S —Southern Pac. Co. v. In¬ 
terstate Commerce Commn., Cal, 
26 S.Ct 330, 200 US. 536, 50 LEd. 
585. 

10 C.J. p 428 note 75. 

15- U S.—^Express Cases. Ark, 6 S 
Ct. 542, 628, 117 US 1, 29 L.Ed. 
791 

16. U S —Southern Pac Co. v. In¬ 
terstate Commerce Commn, Cal, 
26 set 330, 206 U.S 536. 50 L Ed 
585. 

10 C.J p 428 note 80. 

17- U S —^U S V. Union Pac. Co , C 
C Ut^, 188 F- 102, reversed on oth¬ 
er grounds 33 SCt. 53, 226 U.S 
61, 57 LEd 124. 

10 C.J p 428 note 79. 

18- U S —^U S V Ameracan Ry 
Express Co., Ga.. 44 S Ct. 560. 265 
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U S 425, 68 L.Ed 1087, reversing: 
American Ry. Express Co. v. U 
S, DC, 293 F 31—St Louis 
Southwestern Ry Co v. U. S, Ky, 
38 SCt. 49. 245 US. 136, 62 LEd 
199, affirming. U.C, 234 F 668. 

Failure to foe division 

An order establishing an additional 
route over connecting express lines 
IS not subject to objection, because 
It does not fix the division of rates 
as between the express companies — 
American Ry. Express Co. v. U. S., 
U C Ga., 293 F 31, reversed on other 
grounds U. S. V American Ry. Ex¬ 
press Co. 44 S.Ct. 560, 265 US. 425, 
68 LEd. 1087. 

19- U.S. — Interstate Commerce 
Commn. v. Louisville, etc., R Co, 
CCGa., 118 P. 613. 
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ed as a separate transportation, subject to the terms 
of the act.^® 

As noted in § 302 (4) infra, joint rates agreed to 
by the carriers can become legally operative only 
by being filed and published as required by the In¬ 
terstate Commerce Act 

(3) Under State Statutes 

state statutes may authorize the establishment and 
regulation of joint rates for intra-state shipments by a 
state regulatory commission. 

Under statutory provisions granting it such pow¬ 
er a state commission may have the authority to es¬ 
tablish joint rates for intra-state shipments over 
connecting lines,^! provided the prescribed pro¬ 
cedure has been pursued.^^ Commission orders 
relative to joint rates have been sustained as against 
the objection that they were an abuse of police 
power,^3 confiscatory,^^ or too uncertain.25 

It has been held that, although the authorizing 
statute contains no express requirement to that ef¬ 
fect, to justify the establishment of joint rates it 
must be made to appear that the lines affected by the 
rates are each common carriers having physical con¬ 


nections, and that there is an existing public neces¬ 
sity for through routes and joint rates between sta¬ 
tions within the state on the lines of the connecting 
carriers- While it is not requisite that an absolute 
and indispensable necessity should be shown, it must 
at least appear that the reasonable accommodation 
and convenience of shippers and receivers of freight 
necessitates the establishment of such joint rates; 
and, if there is no sufficient evidence to show the 
existence of such a public necessity, an order for 
the establishment of joint rates cannot be sustam- 
ed;26 but a finding of public necessity may be sus¬ 
tained by the fact that only one person asked for 
the joint rate, as the existence of public necessity 
IS not necessarily determined by the number of peo¬ 
ple asking for the rate.^^ 

Proper statutes may permit the establishment of 
joint rates between connecting Imes separately own¬ 
ed,^* between a steam railroad and an interurban,29 
or between a lumber company carrier authorized to 
act as a common carrier and a standard carrier 
but it has been held that a common carrier cannot 
be compelled to adopt joint rates with a private 
carrier.31 Where one carrier owns and operates 


90. XJ.S—Pacific Mail S. S. Co. v. 
Western Pac. R, Co., Cal., 251 P. 
21S. 163 C.CA. 374. 

Wis.—-Waters v. Pfister & Vogrel 
Leather Co., 136 N.W. 173, 176 
Wis. 16. 

91. Ill—Slate Public Utilities Com¬ 
mission V. Toledo, St- L. & W. R. 
Co, 122 NEL 158, 286 Ill 582. 

Ind.—^Indiana Harbor Belt R Co. 
V. Public Service Commission of 
Indiana, 121 NE. 540, 187 Ind. 660 
NM.—San Juan Coal & Coke Co. v 
Santa P€, S. J & N. Ry. Co., 2 P. 
2d 305, 35 N.M. 512. 

N.C.—Corporation Commission v. At¬ 
lantic Coast Line R. Co., 121 S.£l 
767, 187 N.C. 424. 

Pa.—Lehigrh Valley Transit Co. v 
Public Service Conmmssion, 78 Pa 
Super. 105. 

10 C.J p 429 note 84. 

Intra-city shipments 

A statute authonzms the commis¬ 
sion to fix jomt rates between points 
m the statute empowers it to fix a 
joint rate, although the services of 
the intermediate and delivering- ear¬ 
ners are rendered wholly withm the 
limits of one city.—State Public 
Utilities Commission v- Chicago & 
N. W. Ry. Co, 116 N.E. 620, 279 
IlL 110. 

Statute vaHd 

A state statute authorizing the 
railroad commission to order rail¬ 
roads to estabhsh through routes 
and empowenng the commission to 
establish jomt rates, and to order j 
that carload freight shall be car- ^ 


Tied by a different railroad without 
bemg transferred from the original 
cars, is not m violation of any fed¬ 
eral or state constitutional provi¬ 
sion, and an order of the commis¬ 
sion establishing a joint rate for a 
given service and apportioning the 
rate between connecting earners, 
leaving to them the practicable way 
of complying with the order either 
by sending the loaded cars through 
to their destination or by transfer¬ 
ring the load from the cars of one 
carrier to those of the other at the 
connecting point, is not mvahd as 
beyond the power of the commission 
to make.—State v. State Public Serv¬ 
ice Commn, 137 P. 132, 76 Wash 
625. 

22. U S.—American Ry. Express Co. 
V. Railroad Commission of Georgia, 
D C.Ga, 274 P. 649. 

BTotice to caxxiers 

Where an express company filed 
a schedule contammg joint rates 
with another, and the public utility 
commission changed provisions of 
the schedule as to joint rates, mak¬ 
ing them more extensive, in the ab¬ 
sence of thirty days' notice to car¬ 
riers, as provided by statute, the 
joint rates are invalid.—American 
Ry. Express Co. v. Railroad Commis¬ 
sion of Georgria, DCGa, 274 P. 649 

23. Wash—State v. Public Service 
Commission of Washing^ton. 163 P. 
1143, 95 Wash. 376, affirmed State 
V. Public Service Commission, 166 
P. 793. 95 Wash. 376. 

24. HL—State Public Utilities Com¬ 
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mission V. Chicago & N. W Ry. 
Co., 116 NE. 620, 279 Ill 110. 

Or.—Valley & Siletz R. Co. v. Thom¬ 
as. 48 P 2d 358, 151 Or. 80. 

25. U S.—American Ry Express Co 
V. Railroad Commission of Geor¬ 
gia, D C Ga, 274 P 649. 

26. Ind.—^Indiana Harbor Belt R. 
Co. V. Public Service Commission 
of Indiana, 121 NE. 540, 187 Ind 
660. 

Evidence hdd to show that 
through rates and joint rates be¬ 
tween short freight line and through 
railroad were not necessary to ac¬ 
commodate reasonable requirements 
of shippers—Public Service Commis¬ 
sion of Indians v. Cleveland, C, C & 
St. L Ry. Co, 121 NE 116, 188 Ind. 
197. 

27- Wash—State v. Public Service 
CoTTiTTiission of Washington, 163 P. 
1143, 95 Wash 376. affirmed State 
V. Public Service Commission, 166 
P. 793. 95 Wash 376. 

28. Ohio—^Hocking Valley Ry. Co. 
vi Public Utilities Commission, 140 
NE 667. 107 Ohio St. 43. 

Or.—Oregon-Washington R. & Nav. 
Co. V. Corey, 252 P. 955, 120 Or. 
517. 

29. Ohio.—^Hocking Valley Ry. Co- 
V. Public Utilities Commission, 140 
N.B. 667, 107 Ohio St. 43. 

30. N.C-—Raleigh Granite Co v. At¬ 
lantic Coast Line R. Co., 121 S.E. 
767. 187 N C. 424. 

31. Wash.—State v. Kuykendall, 228 
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another carrier as a part of its system and as a con¬ 
tinuous line so that they arc in effect but one road, 
a commission has been held without power to es¬ 
tablish joint rates between such carriers ;32 but the 
establishment of a joint rate has been held author¬ 
ized where the two carriers had separate directors 
and were operated separately, although one carrier 
owned all the stock and bonds of the other,33 and, 
where the relationship between the two carriers is 
one of cooperation merely, the establishment of a 
joint rate has been held authorized.24 

Vl^ere one carrier has united with another in a 
joint through traffic agreement, under which one 
carrier carries through shipments over the lines of 
the other, the connectmg roads form practically a 
new and independent continuous line,35 ^nd a stat¬ 
ute prescribing a general tariff as to all shipments 
over one continuous line, whether owned by two or 
more compames, or whether the line be created by 
joint traffic agreement, may constitutionally apply 
to a carrier so using the lines of another, and a 
statute fixing joint rates has no application to such 
a situation.36 Also, where single-line and joint- 
line scales of rates have been established, two car¬ 
riers under common management and control must 
apply the single-line scale of rates rather than the 
jomt-lme scale of rates-27 On the other hand, a 
commission has been held without power, under the 
particular statutory and constitutional provisions in¬ 
volved, to prescribe a single continuous rate as to 
joint intra-state freight traffic moving over two 
connecting lines, ovmed and operated separately by 
different companies, merely because one company 
owned a controlling interest m the stock of the 

other.2S 

Method of fixing amount. It has been held that. 


under a statute authorizing a commission to estab¬ 
lish joint rates, the amount of sjich a rate may be 
fixed by deducting some prescribed per centum from 
each of the local rates and adding together the two 
rates thus reduced, although such method is not 
exclusive.29 

Modification or abrogation. A joint rate which 
has been put into effect in compliance with an order 
of the state commission cannot be modified or ab¬ 
rogated on an ex parte application by one of the 
carriers.^® 

c. Division and Apportionment 

Joint rates are usually divided or apportioned among 
the participating carriers in accordance with the rate of 
division or apportionment agreed on by them or the di¬ 
visions ordered by a duly authorized commission after 
proper proceedings have been entertained. 

As a general rule, the participating carriers are 
entitled to have a joint rate divided or apportioned 
among them in accordance with the terms of their 
agreement,^! or, in the absence of agreement, in 
accordance with a fair, just, and equitable division, 
so that each will receive a fair and reasonable com¬ 
pensation in proportion to the amount and cost of 
service rendered by it.^^ A carrier is entitled to 
participate m the division of a joint through rate 
over its own Ime, although the transportation in¬ 
volves a carriage of its own property.^^ 

In view of the provisions of § 1 (4) of the Inter¬ 
state Commerce Act, 49 U.S.C.A. § 1 (4), inter¬ 
state carriers have the right and duty to establish 
just, reasonable, and equitable divisions of jomt 
rates by agreementIf the parties have thus es¬ 
tablished a division they are entitled to have it ad¬ 
hered to so long as it has not been readjusted by 


P. 853, 130 Wash. 674, affirmed 
232 P. 695, 132 Wash. 700. 

32. Mich—Pontiac, O. & N. H. Co. 
V. Michigan Railroad Commission, 
168 JSrW. 927. 203 Mich. 258, cer¬ 
tiorari demed 39 S.Ct 136, 248 IT 
S 584, 63 L.£d. 432. 

MiTin.—State V. Chicago & N. W. Ry. 
Co, 158 N.W. 627, 133 Minn. 413. 

33. Ga— V. Wadley Southern 
Ry. Co, 57 SB 795, 128 Ga. 705 

at Mich—Pontiac, O. & N. R. Co. 
V. Michigan Railroad Commission, 
168 N.W. 927, 203 Mich. 258, cer¬ 
tiorari denied 39 S.Ct 136, 248 U.S. 
584, 63 LBd. 432. 

35. Minn —State v. Chicago, M. & 
St P. Ry. Co., 165 N.W. 869, 139 
Minn 55. 

36. Minn—State v. Chicago, M. & 
St P. Ry. Co, supra. 

37. Ala.—Western Ry. of. Alabama 


V. Montgomery County, 153 So. 622, 
228 Ala 426. 

38. US —Georgria S & P. Ry. Co. v 
Georgia Public Service CoTnnnj*?- 
sion, DCGa, 289 F. 878. 

39- Ga—Hill V. Wadley Southern 
Ry. Co, 57 SB. 795, 128 Ga 705. 

40. Neh—^Platte Sand & Gravel Co 
V- Chicago, B. & Q R. Co, 238 N. 

W. 766. 121 Neb 855 

41- U.S—Alton R Co. v. United 
States, Ill, 53 S Ct 124, 287 US 
229, 77 Li.Bd. 275, reversing, UC, 
58 P2d 399—Northern Pac Ter¬ 
minal Co of Oregon v. Spokane. 
P. & S. Ry.. CCA Or,. 79 F.2d 773. 
Colo—^Denver & S. U. R Co. v Chi¬ 
cago. B & Q. R. Co., 171 P. 74. 
64 Colo. 229 

42. U S.—Atlantic Coast Liine R. Co. 
v. Delaware & H R. Corp., C.C.A. 
N.Y.. 86 P2d 721—Abilene & S. 
Ry. Co. V. U. S-, DC Ran., 288 F. 
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102, affirmed U. S. v. Abilene & 
S. R. Co. 44 set 565, 265 US. 
274, 68 DEd 1016—^Atlantic Coast 
Line R. Co V Baltimore .& O R. 
Co, DCMd., 16 F.Supp 647—At¬ 
lantic Coast Line R. Co v Penn¬ 
sylvania R. Co, D.C Pa., 12 F.Supp 
720 

Ga —^Hill V. Wadley Southern Ry 
Co., 57 SB 795, 128 Ga 705. 

Tex.—^Railroad Commission of Texas 
V. Rio Grande & E. P. Ry. Co., 
230 S.W. 974, 111 Tex. 178, re¬ 
versing Rio Grande & E P, Ry. Co 
V. Railroad Commission of Texas, 
Civ.App. 175 S.W. 1116. 

48i Tex.—^Railroad Commission of 
Texas v. Rio Grande & E. R. Ry. 
Co., supra 

44. U.S.—Abilene & S. Ry. Co. v. 
U. S., D.C.Kan, 288 F. 102, affirmed 
U. S. V. Abilene & S. R. Co., 44 
S.Ct 565. 265 U.S. 274, 68 L.Ed. 
1016. 
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them or by the interstate commerce commission ,^5 
and such an agreed division need not be filed with 
the commission m order to be effective if the com¬ 
mission has not undertaken to impose such a re¬ 
quirement.^® It is proper and vrell established prac¬ 
tice among earners participating in a joint through 
haul to allow the carrier originating the business an 
advantage in such distributions or “divisions,” for 
creating, so to speak, the traffic.^*^ 

Under § 15 (6) of the Act, 49 U.S.CA. § 15 (6), 
the interstate commerce commission has the power, 
after full hearing on complaint or on its own initia¬ 
tive, to prescribe by order the just, reasonable, and 
equitable divisions to be received by the participat¬ 
ing carriers, whenever it is of opinion that the ap¬ 
plicable divisions are or will be unjust, unreason¬ 
able, inequitable, or unduly preferential or preju¬ 
dicial as between the carriers.^® Even prior to the 
enactment of this provision, it was held that the 


commission had the power to prescribe the allow¬ 
ance which trunk lines might make to tap lines out 
of joint rates but a tap line, in order to be enti¬ 
tled to share in a division of ’joint rates, must be a 
common carrier, and not a mere plant facility.®® 
As the law presumes that the participating earners 
performed their duty to agree on divisions and that 
their divisions were just and reasonable,51 at least 
where the conditions remain unchanged,®^ the com¬ 
mission has no power to presenbe new divisions un¬ 
less, after full hearing, it is of opinion that the 
existing divisions are unjust, and there is sufficient 
competent evidence presented to sustain such con¬ 
clusion,®- but a readjustment of established rates 
may be justified by a substantial change in condi- 

tions.54 

By reason of state statute, state regulatory com¬ 
missions often have the power to prescribe the ap¬ 
portionment or division of mtra-state joint rates,®® 


45- US—Alton R. Co. v. United 
States. IlL. 53 S.Ct 124. 287 U.S 
220. 77 UEd. 275, reversing, DC. 
5S F 2d 399—Atlantic Coast Dine 
R. Co V. Boston & M. R. Co., D 
C. Mass, 18 FSupp. 8S6. 

Attempted rednetion. liy part of ear¬ 
ners 

Connecting carriers could not re¬ 
duce intermediate carrier’s divisions 
over its objection.—Alton R Co. v 
U S.. Ill., 53 set. 124, 287 U.S. 229, 
77 D.Bd. 275, reversing, D C., 58 F 
2d 399. 

46. US—Alton R. Co. v. U. S.. D 
C Ill, 58 F2d 399, reversed on 
other grounds 53 S Ct. 124, 287 U.S. 
229. 77 DEd. 275. 

47- Tenn —Carolina Spruce Co. v. 
Black Mountain R. Co, 201 S.W. 
154, 139 Tenn. 137, writ of error 
dismissed 39 S.Ct. 184, 248 U.S. 
597. 63 D.Ed. 439 

4a U.S.—U. S V. Abilene & S. Ry 
Co.. Kan. 44 SCt. 565, 265 U.S. 
274, 68 D.Ed. 1016, affirming, DC., 
Abilene & S. Ry Co v. U S., 288 
F. 102—Akron, C. & T Ry. Co v 
U. S, D C N Y., 282 P. 306, affirmed 
43 S.Ct 270, 261 US. 184. 67 L 
Ed 605. 

49'- U S.—O’SCeefe v "U. S., Da, 36 
set 313, 240 US. 294. 60 DEd. 
651. 

10 C.J p 429 note 83. 

50u US—St Douis Southwestern 

Ry. Co. v. S. H. Bolinger & Co, 

C. CADa, 279 F. 564. 

51- U S —Abilene & S Ry. Co. v. 
U. S., DC Kan., 288 P. 102, af¬ 
firmed U. S. V Abilene & S. R 
Co., 44 set 565, 265 U.S. 274. 68 

D. Ed. 1016. 

52. us —Akron, C. & Y Ry Co v 
U. S., D C.N.Y.. 282 F. 306, affirmed 


43 set. 270, 261 U.S. 184, 67 D 
Ed. 605. 

53- U S —Baltimore & O. R. Co. v 
U S.. Va, 56 set 797, 298 US 
349. SO D.Ed 1209. affirming, DC. 
9 F.Supp. 181-—Abilene & S Ry 
Co. V. U S., DC Kan, 288 F. 102, 
affirmed U S v. Abilene & S R 
Co., 44 S.Ct. 565, 265 U.S. 274, 68 
D,Bd. 1016. 

Insufficieiit evidence to show nnjust- 

i.ess 

(1) Exhibits at a hearing on the 
division of joint rates, which showed 
that the complaimng earner receiv¬ 
ed, under the existing division, more 
per ton mile than the other carriers, 
without showing any extra service 
rendered by that carrier, or any 
ground for complaint, except that its 
revenues were insufficient to meet 
its operating expenses, did not alone 
show that the divisions of joint rates 
were unjust, so as to sustain an or¬ 
der of the commission prescribing 
new divisions.—Abilene & S. Ry. Co 
V, U. S. DCKan, 288 F. 102. af¬ 
firmed U. S V. Abilene & S. R. Co, 
44 S.Ct. 565. 265 US. 274. 68 DEd 
1016. 

(2) Annual reports by connecting 
earners to the interstate commerce 
commission, which showed that the 
connecting carriers all made a profit 
in their operation, while the carrier 
which objected to the division of the 
rates was operated at a loss, but 
which were based on total revenue, 
both freight and passenger, and joint 
and local, and showed that the ob¬ 
jecting earner received more per ton 
mile than any of the connecting car¬ 
riers, and more per car mile and per 
train mile than some of the connect¬ 
ing carriers, did not show that the 
divisions were unjust—^Abilene & S 
Ry. Co. V. U. S., supra. 
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Sufficiency of typical evidence 

(1) Under § 15(6), the commis¬ 
sion IS authorized to base findings in 
respect of each division of each rate 
of every carrier in a particular group 
upon evidence typical in character 
and ample in quantity, as it must 
be assumed that congress knew of 
the practice of the commission to 
adjudicate comprehensively on sub¬ 
stantially all rates m a large ter¬ 
ritory and knew that to require spe¬ 
cific evidence and separate adjudica¬ 
tion respecting each division of each 
rate would be tantamount to a denial 
of relief—Akron, C & Y Ry Co. v. 
U. S, NY, 43 set. 270, 261 U.S 
184, 67 D.Ed. 605, affirming. DC., 282 
F. 306. 

(2) The Interstate Commerce Act. 
as thus construed, is not unconstitu¬ 
tional—Akron. C. & Y. Ry. Co v. U. 
S. supra. 

(3) However, evidence as to aver¬ 
ages or the aggregate traffic is in¬ 
sufficient—^U S V Abilene & S. R. 
Co., Kan. 44 SCt 565. 265 US 274, 
68 DEd. 1016, affirming, D.C-, Abilene 
& S. Ry Co. V. U. S., 288 F 102 
54. U.S—Akron, C. & Y. Ry Co v. 

US. D.CN.T, 282 F. 306. affirmed 
43 S.Ct 270, 261 US. 184, 67 D 
Ed 605 

55- U S —Backus-Brooks Co v. 

Northern Pacific Ry, CCA Minn, 
21 F.2d 4, certiorari denied 48 S. 
Ct. 120, 275 US 562, 72 DEd. 427 
—American Ry Express Co. v. 
Railroad Commission of Georgia, 
DCGa, 274 F 649. 

Colo.—^Denver & S D R Co v Chi¬ 
cago. B & Q. R. Co., 171 P 74, 
64 Colo. 229- 

N.M—San Juan Coal & Coke Co. v. 
Santa F^ S J. & N. Ry. Co.. 2 
P2d 305, 35 NM. 512—San Juan 
Coal & Coke Co. v- Santa F6; S. 
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provided all statutory restrictions and limitations, 
such as those requiring proper proceedings and due 
hearing, have fully been complied with.56 A stat¬ 
ute providing that the court reviewing an order of 
the commission relative to the division of rates shall 
enter judgment either affirming, selling aside, or 
modifying the order of the commission gives the 
court no authority to fix divisions, as that is entirely 
a rate-making function within the jurisdiction of 

the commission.57 

Whether by reason of the provisions of the stat¬ 
utes involved, or otherwise, it is usually deemed 
requisite that a commission’s order of division or 
apportionment be a just and reasonable one in view 
of all the factors and circumstances properly to be 
considered,58 and that it be supported by sufficient 
competent evidence ,^9 but the party attackmg a di¬ 
vision order has the burden of showing that it is un¬ 


just and unreasonable.®® By express provision, the 
interstate commerce commission is required, in pre¬ 
scribing and determining the divisions of joint 
rates, to give due consideration, among other things, 
to the efficiency with which the carriers concerned 
are operated, the amount of revenue required to pay 
their respective operating expenses, taxes, and a 
fair return on their railway property held for, and 
used in, the service of transportation, and the im¬ 
portance to the public of the transportation services 
of such carriers; and also whether any particular 
partiapating carrier is an originating, intermediate, 
or delivermg line, and any other fact or circum¬ 
stance which would ordinarily, without regard to the 
mileage haul, entitle one carrier to a greater or 
less proportion than another carrier of the joint 
rate.®^ While the mileage covered by each carrier 
is an important factor which may and must be con¬ 
sidered,®- the division need not necessarily be in 


J & N. Ry. Co., 291 P. 920, 35 N. 
M. 189. 

Tex.—^Railroad Commission of Texas 
V. Rio Gi-ande & E. P. Ry. Co., 230 
SW. 974, 111 Tex 178. reversing 
Rio Grande & E. P. Ry. Co. v. Rail¬ 
road Commission of Texas, Civ. 
App., 175 S W. 1116. 

Implied antlioxizatioii. 

State statute authorizmg’ state 
railroad and war^ouse commission 
to fix 3 omt rates was held hy im¬ 
plication to authorize commission to 
fix division of such rates.—Backus- 
Brooks Co V Northern Pac. Ry Co, 
CCJ^Minn., 21 P.2d 4, certiorari de¬ 
nied 48 S-Ct. 120. 275 U.S. 562. 72 Tu 
Ed 427. 

66 :. US—American Ry. Express Co. 
V. Railroad Commission of Geoi^ 
gia, D.C.Ga., 274 P. 649. 

57. Colo—Denver & S. Hi. R. Co. v. 
Chicago. B. & Q. R. Co., 171 P. 
74. 64 Colo. 229. 

58. US —Baltimore & O. R. Co. v. 
U. S. Va. 56 S.Ct 797. 298 US 
349, 80 LEd 1209, afiOlrming. D. 
C, 9 FSupp. 181. 

Colo—Denver & S D R. Co. v. Chi¬ 
cago. B. & Q. It Co., 171 P. 74, 
64 Colo. 229. 

DivisioiL held uureasoiiahle 

(1) A division of freight rates be¬ 
tween railroads hy a public utilities 
commission that gives far less 

the average ton-mile rate on the 
through haul to the railroad that has 
necessarily the highest ton-mile cost 
IS unjust and unreasonable.—^Denver 
& S L. R Co. V Chicago, B & Q. 
R Co. 171 P. 74. 64 Colo. 229. 

(2) In making joint rates between 
express companies, a public utility 
commission* may not require one ex¬ 
press company to make short hauls 


for a pro rata share of the joint rate, 
since to do so would be to require 
the carrier making the short haul to 
render service for an unjust and 
unreasonable rate —^American Ry 
Express Co. v. Railroad Commission 
of Georgia, D C Ga, 274 F. 649. 

mvisioiL order held jimt and xeason- 
ahla 

.Where a railroad commission es¬ 
tablished a joint through rate from 
one point to another, and where the 
terminal carrier purchased coal at 
the pomt of commencement for ship¬ 
ment between such points without 
an agreement with initial earner as 
to division of the through rate, the 
commission’s order, dividing the 
through rate for shipment of such 
coal in proportion to the local rates 
of the carriers, was valid, as against 
contention that terminal railroad 
was not entitled to a revenue prorate 
for hauling its own coal over its own 
line—Texas-Mexlcan Ry. Co. v Rio 
Grande & E P. Ry. Co., Tex., 231 S. 
W 308, reversing in part and affirm¬ 
ing m part Rio Grande & E. P. Ry. 
Co, V- Texas-Mexican Ry. Co, Civ. 
App., 173 S W. 236—^Railroad Com¬ 
mission of Texas v. Rio Grande & E. 
P. Ry. Co, 230 S.W. 974, 111 Tex 
178, reversing Rio Grande & E P. 
Ry. Co. V. Railroad Commission of 
Texas, Civ App, 175 S W. 1116. 

59- U.S—^Baltimore & O. R Co. v. 
U S. Va. 56 set. 797, 298 US 
349, 80 Li Ed 1209, affirming, D C , 
9 F.Supp. 181. 

Colo.—Chicago, R I & P Ry Co. 
V Public Utilities Commission of 
Colorado, 171 P 86, 64 Colo 263— 
Denver & S Li. R. Co. v Chicago, 
B & Q R. Co., 171 P. 74, 64 Colo 
229. 

« 

Consideration of local rates not of* 
fered in evidence held improper.— 
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Denver & S. L R Co. v. Chicago, B. 
& Q R Co. 171 P 74. 64 Colo 229 
Evidence held sufficient to sustain 
findings of commission fixing divi¬ 
sion of coal rates between petitioner 
and initial carrier on same basis as 
tbat for division of rates between 
other railroad companies and initial 
carrier.—Chicago R. I. & P Ry Co 
V. Public Utilities Commission of 
Colorado, 171 P. 86, 64 Colo 263 
60 . U S —^Baltimore & O R. Co. v 
U S, Va, 56 S.Ct. 797, ;59S U.S 
319, 80 liEd 1209, affirming. D.C., 
9 FSupp 181. 

Tex—^Railroad Commission of Texas 
v Rio Grande & E P Ry Co, 230 
SW. 974, 111 Tex. 178, reversing 
Rio Grande & E P Ry. Co. v Rail¬ 
road Commission of Texas, Civ 
App , 175 S W 1116 
ei- U S —^Baltimore & O R Co. v 
U. S, Va., 56 set. 797, 298 U.S 
349, 80 Li.Ed 1209, affirming, D C, 
9 FSupp. 181—^U. S V Abilene & 
S Ry Co., Kan, 44 S Ct 565. 265 
US 274, 68 DEd 1016, affirming, 
D C. Abilene & S. Ry. Co. v. U S. 
288 P 102. 

ConstmetioxL of provision 

This provision of the Interstate 
Commerce Act § 15 (6), must be con¬ 
strued as not limited to the para¬ 
graph relating to authority to pre¬ 
scribe divisions of joint rates, but to 
the entire section, so that some of 
the elements therein mentioned, 
which are immaterial on the division 
of the rates, are not to be considered 
on that issue, but on issues arising 
under other paragraphs—Abilene & 
S Ry Co v. U S, D C Kan., 288 P 
102, affirmed U. S v Abilene & S R. 
Co, 44 S.Ct. 565, 265 U.S. 274, 68 D. 
Ed. 1016. 

62. Colo.—^Denver & S- L. R Co v. 
Chicago, B & Q. R. Co., 171 P. .74, 
64 Colo. 229. 
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proportion thereto if there are other factors which 
would render a division in proportion to mileage 
inequitable.®^ Other important factors which may 
and should be considered are the services rendered 
by each carrier,their respective expenses or costs 
of transportation,®® the strategic position of the 
road of one of the carriers,®® and the topography of 
the land®^ and the density of the traffic®® in the 
area covered by a particular carrier’s line. Also, it 
has been held that, in view of the provisions of the 
Interstate Commerce Act, the interstate commerce 
commission need not make the division solely on the 
basis of the relative amoimt and cost of service, but 
that it may, in the public interest, take into consid¬ 
eration the financial needs of a weaker road, and 
give it a larger division than justice would seem to 
suggest, in order to maintain it in effective operation 
as part of an adequate transportation system, pro¬ 
vided the share left to the other carriers is adequate 
to avoid a confiscatory result;®® and that it may 
be just to give a prosperous carrier a smaller por¬ 
tion of an increased rate than of the original rate 7® 
The fact that the act, as thus construed, permits the 
commission to consider the needs of particular car¬ 
riers does not render it unconstitutional on the 
ground that it deprives carriers of their just share 
of the joint rate, as it is for the commission to de¬ 
termine what is just, reasonable, and equitable.^! 
A participating earner cannot complain of the com- 
missioif s consideration of a particular condition or 
factor which it at the same time relies on to justi¬ 
fy another division m its favor.^2 Qn the other 
hand, as a carrier may voluntarily agree to a divi¬ 
sion which it could not be required to accept,^® it 


is erroneous to take into consideration a division 
previously agreed to by the carriers,^^ at least after 
a deduction of the joint rate,^® and a earner’s ac¬ 
ceptance of a prior division of rates, based on agree¬ 
ment, is not conclusive evidence of a division or¬ 
dered by the commission after it reduced the joint 
through rate on the ground that it was too high.^® 
It has been held that the relative number of cars 
furnished by the respective carriers on through 
hauls is not a factor to be considered in fixing a di¬ 
vision of the joint rates, as such matter is one which 
is to be adjusted separately; and natural advantages 
of one of the carriers should not be made a basis 
for discriminating against it in the division.'^^ 

d. Actions or Proceedings for Becoveiy or Ac¬ 
counting 

Except in so far as the remedy has been changed or 
modified by statute, a participating carrier may bring 
an action to recover its share of a joint rate, or, if the 
division has not been agreed on or prescribed, it may 
maintain a bill for an accounting, and a collecting car¬ 
rier which has paid another carrier more than the share 
to which the latter is entitled may maintain an action to 
recover the overpayment so made. 

If the carrier collecting a joint rate or charge 
fails or refuses to pay another participating earner 
its proper or just proportion thereof, the latter may, 
as a general rule, bnng an action for recovery or 
accounting;*^® and it has been held that, since the 
awarding of reparation for past unjust divisions is 
a judicial function, a proceeding to obtain such re¬ 
lief is not within the jurisdiction of a state regula¬ 
tory commission.*^® In a suit by one carrier agamst 
another for an accounting of joint rates collected by 
the latter, the jurisdiction invoked is that of a court 


63. XJ.S.—Atlantic Coast Line R Co. 
V. Baltimore & O. R. Co, !D.C.Md., 
16 PSupp. 647. 

64u Colo.—Denver & S. L. R Co, v. 
Chicago, B & Q. R. Co, 171 P. 74, 
64 Colo. 229- 

65. TJ.S.—Atlantic Coast Line R. Co. 
V. Baltimore & O. R Co, D.C Md, 
16 P. Supp. 647. 

Colo.—Denver & S. L. R Co. v. Chi¬ 
cago. B. & Q. R Co.. 171 P. 74. 64 
Colo, 229. 

66. Colo.—^Denver & S. L. R Co v 
Chicago, B. & Q. R Co, supra. 

67- TJ.S.—Atlantic Coast Lme R Co. 
v. Baltimore & O. R Co., D.C.Md., 
16 PSupp. 647. 

68 - TJ.S—Atlantic Coast Line R Co 
V. Baltimore & O. R. Co., supra. 

69. TJ.S —^TJ. S V. Abilene & S Ry 
Co.. TCan , 44 S Ct. 565, 265 TJ.S 274, 
68 LEd 1016. affirming. D.C., Abi¬ 
lene & S Ry. Co. V. TJ. S.. 288 F 
102—Akron. C. & T Ry. Co. v. TJ. 
S., N.T.. 43 set. 270, 261 U.S. 184, 


67 L.Ed. 605, affirming, D.C, 282 P. 
306. 

70- U.S.—Akron. C. & Y. Ry. Co. v. 

TJ. S, supra. 

Supplement to increase order 

Where the interstate commerce 
commission, at all times having the 
special needs of New England roads 
before it, granted an mcrease in 
rates to all roads in the Eastern 
group, and thereafter made an order 
increasing the share of New ESngland 
roads in joint rates on traffic between 
New England and other parts of the 
country, the order may properly be 
deemed a supplement to, or modifica¬ 
tion of, the order grrantmg the m- 
crease, and the fact that two orders, 
instead of one, were made, is of no 
legal significance.—Akron. C & Y 
Ry Co. V. U. S. NY. 43 S.Ct. 270. 
261 US. 184, 67 LEd. 605, affirming, 
D.C., 282 P. 306. 

71. U.S.—Aky>n. C. & Y. Ry. Co. v 
U. S.. supra. 

72- Colo.—^Denver & S. L. R Co- -V. 
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Chicago. B. & Q R Co.. 171 P. 74, 
64 Colo 229. 

73. U S.—^Baltimore & O. R Co v. 

U. S, Va., 56 set. 797. 298 U.S. 
349, *80 L Ed 1209, affirming, D.C. 
9 PSupp. 181. 

Colo—Denver & S L. R Co. v. Chi¬ 
cago, B & Q. R Co., 171 P 74. 64 
Colo 229 

74. Colo.—Denver & S L. R Co. v. 
Chicago, B. & Q. R Co. supra. 

75- Colo—^Denver & S. L. R Co. v. 
Chicago, B & Q R Co, supra. 

76. Colo—^Denver & S L R Co v. 

Chicago^ B. ^ Q. R Co., supra. 

77- Colo.—Denver & S. L. R Co v. 
Chicago, B. & Q R Co., supra. 

78L U.S—Atlantic Coast Line R Co. 

V. Delaware & H. R Corp, CCA 
NY., 86 F2d 721—Atlantic Coast 
Lme R Co V Boston & M. R Co., 
DC Mass. 18 P.Supp. 886 

79- Ill—Manon & Eastern R Co. v 
lllmois Cent. R Co.. 245 Ill App. 83, 
certiorari denied 48 S'Ct. 320, 276 
I U.S. 626, 72 L.Ed. 738. 
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of equity to enforce a fair account from one who 
has received money for another, or one who has en¬ 
gaged in a joint enterprise with another and collect¬ 
ed more than his share of the profits, and, except so 
far as prevented by statute, the principles of eq¬ 
uity used in such situations, or used at law m ac¬ 
tions for money had and received, are applicable.^® 

While the right to enforce a binding division 
agreed to by the parties is not affected thereby,*^ 
according to some authority, the common-law reme¬ 
dy for an accounting to obtain a just division, where 
no division has been agreed on or established, is 
supplanted or modified by the Interstate Commerce 
Act*^ 

It has thus been held that a court will not enter¬ 
tain a suit by a participating carrier for an equita¬ 
ble division, unless and until the interstate com¬ 
merce commission has made a finding and determi¬ 
nation of the question involved.^^ Furthermore, in 
view of the provisions of § 15(6)' of the Act, 49 
U.S.C.A. § 15(6), limiting the power of the com¬ 
mission to adjust divisions retroactively to the peri¬ 
od subsequent to the filing of the complaint or the 
making of the order of investigation, it has been 
held that, as to charges collected prior to the date 
of the filing of the complaint or the making of the 
order for investigation, a participating carrier is 
without a remedy by which to attack a division 
made by the collecting carrier as unjust or imrea- 
sonable.®^ On the other hand, it has been declared 
that the right of a connecting carrier to its fair 
share of a joint rate established by the interstate 
commerce commission is an equitable right which 
exists wholly independent of the Interstate Com¬ 
merce Act, and is neither conferred nor taken away 


by it, so that the enforcement of such right is in no 
way dependent on a prior determination by the 
commission as to what constitutes-the carrier’s fair 
share ^nd that a bill for accounting will lie 
where the commission has prescribed no division or 
apportionment.®® Also, it has been suggested that, 
after the commission has fixed on a just and reason¬ 
able division, the courts may award relief as to 
charges collected prior to the filing of the complaint 
or the order for investigation and that in a suit 
to obtain such relief the court may apply the de¬ 
termination of the commission as a basis of divi¬ 
sion.®® An action for accounting, maintainable 
under the view expressed by these latter cases, has 
been held not governed by the limitation provisions 
of the Interstate Commerce Act relative to actions 
for charges, overcharges, or damages,®® but rather 
by the state statute of limitations,®® which does not 
commence to run until action has been taken by the 
commission with respect to the proper division ;®i 
and it has been held that such a suit is not barred 
by laches apparent on the face of the bill.®® A bill 
of this character is not maintainable if other par¬ 
ticipating carriers are not made parties and no rea¬ 
son is given for their absence;®® but additional col¬ 
lecting carriers are not indispensable parties Avhere 
no relief is asked against them and they are not 
subject to service of process from the court in 
which the suit is brought ;®4 and the fact that some 
of the traffic moved over the lines of carriers in ad¬ 
dition to the complaining carrier does not require a 
dismissal of the bill for defect in parties, since 
the objection goes to only part of the bill.®® In ad¬ 
dition the courts have, m connection with such pro¬ 
ceedings, passed on questions relating to the burden 
of proof,®® the admissibility®'^ and weight and suffi- 


80l U.S.—^Morgenthau v Sugar Land 
Ry. Co, aCATex. 83 F.2d 72. 

81. TJ-S.—Atlantic Coast Line R Co 

V Boston & M R. Co., L C!.Mass, 
18 F Supp. 886. 

88. TT S —Atlantic Coast Line R Co. 

V Delaware & H. R. Corp., C.CA. 
NT. 86 F2d 721. 

83. U.S—Atlantic Coast Line R Co. 

V Delaware & H R. Corp, supra— 
Atlantic Coast Line R. Co. v. Bos¬ 
ton & M R. Co., D C.Mass., 18 F. 
Supp. 886. 

8*^ U.S—Atlantic Coast Line R Co 

V Delaware & BL R Corp., C C.A. 
N.Y.. 86 F.2d 721. 

85. US —Atlantic Coast Line R Co. 
V. Pennsylvania R Co, D C.Pa., 12 
F.Supp. 720. 

US —Atlantic Coast Line R Co. 
V. Pennsylvania R Co., supra. 

87- U.S.—^Backus-Brooks Co. 


Northern Pac. R Co, CCA Minn, 
21 F.2d 4, 17—Atlantic Coast Line 
R Co V. Baltimore & O. R. Co., B. 
C.Md , 16 F Supp 647 
88 - U S —Atlantic Coast Line R Co 
V. Baltimore & O. R. Co, supra. 

88. U S —Atlantic Coast Line R. Co 
V. Baltimore & O R. Co., DCMd, 
12 F Supp. 711. 

90. U.S—Atlantic Coast Line R Co 
V. Baltimore & O R Co., D C Md, 
12'F.Supp 71L 

91- U S —^Atlantic Coast Line R Co 
V. Baltimore & O. R. Co, DCMd., 
12 F.Supp. 711. 

93. U.S.—Atlantic Coast Line R. Co. 
V. Pennsylvania R. Co., D.C.Pa., 12 
F.Supp. 720. 

93. U.S—Atlantic Coast Line R Co. 

V. Pennsylvania R. Co., supra. 

94b U.S.—Atlantic Coast Lme R 
Co. V. Baltimore & O. R. Co., D.C. 
Md., 12 F.Supp, 71^ 
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95- U S —Atlantic Coast Line R. Co. 

V. Baltimore & O R. Co, supra. 

96. Xnequitahle xetention hy defend¬ 
ant 

Initial carrier suing delivering ear¬ 
ner for accounting and adjustment of 
joint rales collected by delivering ear¬ 
ner had burden to. show that deliver¬ 
ing carrier had retained moneys that 
eq.uitably it was required to pay over 
to initial carrier —Atlantic Coast 
Line R Co. v Baltimore & O. R. Co., 
D.CMd., 16 FSupp. 647. 

97. Evidence held admissilile 

In initial earner's suit against de¬ 
livering earner for accounting and 
recovery of just division of jomt rail 
rates for period pnor to time inter¬ 
state commerce comwiKssion had de¬ 
termined proper division, commKi- 
sion's divisional order was admissible 
evidence which court was required to 
consider, although commission's find- 
mgs were not conclusive.—Atlantic 


V. 
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ciency^S of evidence, and the allowance of interest 
on the share recovered by plaintiff.® ^ 

The declaration, in an action by a participating 
carrier to recover its share in accordance with a 
division made by a regulatory commission, must al¬ 
lege or show a fulfillment of all conditions prescrib¬ 
ed by statute and, if the declaration is thus defec¬ 
tive, no recovery can be had on the ground that 
plaintiff is entitled to just compensation for servic¬ 
es performcd.2 

Where a collecting carrier has paid another car¬ 
rier a division or share of the charges to which the 
latter is not lawfully entitled, the pa3mient so made 
may be recovered back; and, if such a payment 
would be in violation of the Interstate Commerce 
Act, the right of recovery cannot be defeated on the 
ground that the payment was voluntarily made with 
full knowledge of all the facts; and it has been held 
that the right of recovery is not affected by the fact 
that the payment was voluntarily made with full 
knowledge of all the facts, because, if a carrier were 
permitted to make voluntary payments, the purposes 
of the Interstate Commerce Act would be defeated, 
or the earner would be violating the duties enjoined 
on it as a ^‘public corporation;” but, if plaintiff is 
not entitled to all the payments so made, it must 
prove its case by showing the amounts to which it is 
entitled.® In a suit to recover funds, which it is 
claimed were erroneously paid as a division, the 
question whether a railroad is a participating car¬ 
rier so as to share in revenues with a common car¬ 
rier under a switching tanff should be determined 
by the intention of the railroad as to where the 
common carrier movement is to end.^ 

§ 301- Pooling Arrangements 

Pooling arrangements are prohibited both at common 


law and under the express provisions of the Interstate 
Commerce Act, although where it is in the interest of 
better public service, the interstate commerce commission 
may authorize a pooling agreement if assented to by all 
the carriers involved. 

Independent of any statutory provision on the 
subject, it IS very generally held that pooling ar¬ 
rangements entered into between competing railroad 
companies or other common earners, the purpose of 
which is to suppress or limit competition between 
the contracting companies in respect of the traffic 
covered by the agreement and to establish rates 
without regard to their reasonableness, are agamst 
public policy and void.® 

Under special legislation. The Interstate Com¬ 
merce Act, 49 U.S.C A. § 5(1), subject to an excep¬ 
tion involving the approval of the commission, 
makes it unlawful for a carrier ei^ged m mter- 
state commerce to enter into any contract, agree¬ 
ment, or to combine with any other common carrier 
or carriers for the pooling of freights of different 
and competing railroads, or to divide between them 
the aggregate or net proceeds of the earnings of 
such railroads or any portion thereof, and in any 
case of an agreement for the pooling of freights 
each day of its continuance is made a separate of¬ 
fense. This statute applies to freight as distin¬ 
guished from passenger traffic,® and prohibits either 
a distribution of property offered for transportation 
among different and competing railroads in propor¬ 
tions and on percejitages previously agreed on, or a 
money pool whereby the aggregate or net proceeds 
of certain different and competing railroads are 
divided among them.'^ Any arrangement, verbal or 
otherwise, which has for its purpose and eventuates 
in the pooling of freights of different and compet¬ 
ing railroads is within the prohibition of the act.® 


Coast Line R Co. v. Baltimore & O 
R. Co, D.CMd., 16 FSupp. 647. 

90. Evidence lield sufficient to es¬ 
tablish that amount of joint freight 
rates retained by delivering carrier 
was more than its fair, just, and 
eauitable share as against initial 
carrier —Atlantic Coast Line R. Co 
V. Baltimore & O R. Co, L.C.Md^, 16 
F.Supp. 647. 

99. Eisezetion of court 

(1) Interest allowance to success¬ 
ful plaintiff carrier sumg for just 
division of joint rail rates is discre¬ 
tionary and not as a matter of right 
—Atlantic Coast Line R Co v Bal¬ 
timore & O. R. Co, B.C-Md., 16 F 
Supp. 647. 

(2) In the exercise of such dis¬ 
cretion plaintiff has been held en¬ 
titled to interest on excess divisions 
retamed by collecting carrier from 
dates several portions thereof were 
respectively payable.—Atlantic Coast 


Line R. Co. v. Baltimore & O. R. Co, 
supra. 

L U.S—Marion & Bastem R. Co v 
Illinois Cent. R. Co, 245 IlLApp 
83, certiorari denied 48 S Ct. 320, 
276 U.S 626, 72 L.Ed 738. 

2 . U.S—^Marion & Eastern R. Co 
V. Illinois Cent. R Co, supra. 

3. US —Washingrton & C. Ry. Co v 
Mobile & O R Co. Ala., 255 F. 12. 
166 CCA. 340. reversing, r>C, Mo¬ 
bile & O. R Co. V. Washington & 
C. Ry. Co, 242 F 531. 

U.S.—Northern Pac. Terminal Co. 
of Oregon v Spokane P. & S. Ry, 
CCAOr., 79 P2d 773. 

Caxzier held uot ‘^artidpatiiig car¬ 
rier*' 

Where railroad to which fuel oil 
was consigned had interchange track 
and unloading tra(^ on its own spur 
at point of designation named in bill 
of ladmg, designation in bill meant 
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interchange tra(^ and common car¬ 
rier movement ended there, since 
common earner had no nght to move 
over railroad’s tracdcs beyond inter¬ 
change track, and hence railroad was 
not “participatmg earner” entitled 
to share in revenues pursuant to 
switching tanff.—Northern Pac 
Terminal Co of Oregon v. Spokane 
P & S. Ry. C.CJLOr. 79 F2d 773. 

5. La.—^Texas, etc, R. Co v. South¬ 
ern Pacific R Co, 6 So 888, 41 La. 
Ann 970. 17 Ain.S R 445. affirmed 
118 S-Ct. 10, 137 US 48. 34 LEd 
614. 

10 C.J p 429 note 85. 

e. U.S.—^Interstate Commerce Com¬ 
mission v. Southern Pac. Co, C C. 
A Cal. 132 F 829. 

7- US —^In re Pooling Freights, D 
CTenn, 115 F. 588 

8 . U S.—^In re Pooling Freights, su¬ 
pra. 
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\ reserved right of routing shipments is not an il- 
pooling, although the carrier promises fair 
reatment to connectmg lines.® 

The proviso in the act as amended authorizing 
he commission to permit pooling agreements if as¬ 
sented to by all the carriers involved does not re¬ 
quire the assent of a carrier not a party to the pro¬ 
posed agreement.!® 

§ 302 . Filing, Publication, and Posting of 
Rates 

a. Interstate rates 

b. Intra-state rates 

a. Interstate Sates 

(1) In general 

(2) Requisites and sufficiency 

(3) Operation and effect 

(4) Joint rates 

(1) In general 

Under the Interstate Commerce Act, common car¬ 
riers can establish interstate rates, and put them into 
effect, only by filing a proper and sufficient schedule with 
the interstate commerce commission and duly publishing 
the same; but a compliance with the requirement that 
copies of rate schedules be posted Is not essential to 
the establishment of the rates. 


Under the provisions of the Interstate Commerce 
Act common carriers are required to file with the 
interstate commerce commission their schedules of 
rates for interstate transportation of freight,!! and 
also to publish or promulgate or distribute the same 
for the information and benefit of the public.!^ 
Rates or charges not properly filed and published 
in accordance with these requirements cannot be 
collected.!® In fact, a carrier must refuse to ac¬ 
cept freight for which there is no rate or charge 
filed and published as required,!^ and where it has 
received such freight it must return it to the ship¬ 
per on demand.!^ The liability of a carrier for an 
injury to an interstate shipment is not limited where 
the schedule of rates, although filed with the inter¬ 
state commerce commission, was not published at 
the point of shipment.!® 

Posting. The Interstate Commerce Act requires 
that copies of rates for interstate transportation, 
filed with the interstate commerce commission, shall 
be kept posted in public and conspicuous places in 
every station where freight is received for transpor¬ 
tation, and a noncompliance with this requirement 
renders the carrier liable to a penalty. The pur¬ 
pose of this requirement is to afford special facili¬ 
ties to the public for ascertaining the rates actualty 
in force.!^ Nevertheless, it is well settled that post- 


a. us.—Southern Pac. CJo. v. Inter¬ 
state Commerce Commn., Cal., 26 
set. 330, 200 US. 536. 50 LEd. 
585. 

10 aj. p 429 note 89. 

la U.S —Escauaha & Lake Superior 
R Co. V. U. S., Mich., 58 S.Ct. 556. 
affirmmgr, L-C., 21 F.Supp. 151. 

IiessoT of tracks 

A railroad which contracted for 
use of its tracks by second railroad 
for carrying- iron ore from certain 
mines was not a “earner involved” 
m agreement between second rail¬ 
road and third railroad for poolmg 
iron ore traffic from such mines, to 
be carried over tracks of third rail¬ 
road, and of receipts from inter¬ 
change traffic with first railroad, 
within the Interstate Commerce Act 
respecting pooling agreements, and 
hence assent of first railroad to pool¬ 
ing agreement was unnecessary. In¬ 
terstate Commerce Act § 5 (1). 49 U. 
SC A. § 5 (1).—Escanaba & Lake 
Superior R. Co. v. U. S., 58 S.Ct. 556. 
affirming 21 F.Supp. 151. 

11- HI.—Chicago & £1 I. Ry. Co. v. 
Chicago Heights Terminal Trans¬ 
fer R. Co, 147 N.E. 666, 317 HI. 65. 
error dismissed 46 S.Ct. 207, 270 U. 
S. 629, 70 LEd. 767. 

MiTin.—Schaff V. J. C. Famechon Co., 
176 N.W. 197, 145 Minn- 108, error 


dismissed 42 S.Ct. 189, 258 U.S. 76, 
66 LEd. 472. 

10 C J. p 429 note 91. 

Shipment to foreign coiinti 7 

A shipment from the city of New 
York to Port au Prince in the re¬ 
public of Haiti was not an interstate 
shipment, and the carrier was not re¬ 
quired to file any tariff with the in¬ 
terstate commerce commission —• 
Achille Starace & Co. v. Raporel S. 
S. Line, 186 N.T S. 130, 114 Misc. 111. 
TermiTi'ii zaRway 

In view of Transportation Act § 
400 par 3, amendmg Interstate Com¬ 
merce Act § 1, where service ren¬ 
dered by terminal railway was that 
of common earner, it was subject to 
rules and regulations to which com¬ 
mon earners are subject, including 
Interstate Commerce Act § 6, par 1, 
as amended by Act June 29, 1906, § 2 
of which provides for filing schedule 
of rates, fares, and transportation 
charges.—Chicago & B. L Ry. Co. v. 
Chicago Heights Terminal Transfer 
R Co.. 147 NE. 666. 317 HI. 65, er¬ 
ror dismissed 46 S.Ct. 207, 270 U.S 
626, 70 LEd, 767, 

ISL U.S—Swift & Co V. U. S, CC 
AIIL, 255 F. 291, 166 CCA 461 
Minn-—Schaff v. J. C Famechon Co.. 
176 NW. 197, 145 Minn 108. error 


Purpose of requireiia.eii.t 

The purpose of the statute in re¬ 
quiring such publication of rates ^s 
for the inspection, information, ajud 
advantage of the public. 

U S.—Swift & Co. V. U. S, m., 255 F 
291, 166 CCA. 461. 

Mmn —Schaff v. J. C Famechon Co , 
176 NW. 197, 145 Minn 108. error 
dismissed 42 S Ct. 189. 258 U.S. 76. 
66 LEd- 472. 

10 C.J p 430 note 98 

The publication intended by stat¬ 
ute consists in promulgating and 
distributing the tariff in printed form 
preparatory to putting it into effect. 
—U. S. v. Miller, Ga, 32 S Ct, 323, 
223 US. 599. 56 LEd. 568—^10 C J. 
p 430 note 97. 

13. Va —Norfolk Tidewater Ter¬ 
minals V Norfolk & P. Belt Line 
R Co , 195 S E 684. 

10 C J. p 429 note 92. 

14b Tex —Davis v Bassett, Civ 
App, 257 S W. 601—^Payne v. Bas¬ 
sett, Civ.App., 235 SW 917. 

16. Tex.—^Davis v. Bassett, Civ App, 
257 S.W. 601. 

IGL Pa —^U. S Horse Shoe Co v. 
American Express Co, 95 A 706, 
250 Pa 527. 

17. U.S—Swift & Co. V. U. S.. C 
aAIll., 255 F. 291, 166 C.CA. 461. 


dismissed 42 S.Cfc 189, 258 U.S. 76. 

66 L.Ed. 472. 

10 C.J. p 429 note 91, p 430 note 97. | Ohio.—Lyman Perm & Co. v. Penn- 
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ing is not essential to the establishment of rates un¬ 
der the statute. Where a tariff of rates has been 
filed and published m accordance with the provi¬ 
sions of the statute, it is in force and operative not¬ 
withstanding a noncompliance by the earner with 
the provisions requiring copies thereof to be post- 
ed.1® While publication is a step toward establish¬ 
ing rates, posting is a duty arising out of the fact 
that they have been established.^^ The posting of 
copies of rates at a railroad station, where they 
are afterward torn down, is not a compliance with 
the act, it being no answer for their absence from 
public inspection that they have been removed.^® 

(2) Requisites and Sufficiency 

The filed and published schedules of interstate rates 
and charges must be expressed in clear and plain terms, 
and must be framed and drawn in the manner, and con¬ 
tain all the information, required by the Interstate Com¬ 
merce Act and the rules and regulations of the interstate 
commerce commission. 

A carrier’s filed and published schedules of inter¬ 


state rates or charges must be expressed in dear 
and plain terms,^! and must be framed in the man- 
ner,22 and contain all the information,^^ required 
by the Interstate Commerce Act. 

By express provisions of the act the schedules are 
required to show not only all the rates, fares, and 
charges for transportation between points on the 
carrier’s own route,^^ but also between points on its 
own route and points on the route of any other 
carrier by rail, pipe line, or by water when a 
through route and a joint rate have been estab¬ 
lished,^ 5 and rates for transportation m commerce 
with foreign countries as well as transportation in 
commerce between the several states.2® However, 
mterstate rates to and from ports of entry must be 
published and filed as independent from ocean trans¬ 
portation, and dassifications and schedules of inland 
carriers must be limited to inland transportation.^^ 

The schedules must contain the classification of 
freight^* and the rates^S presently m force. The 


sylvama R Co., 194 N.E. 398, 48 
Ohio App. 339. 

10 C J. p 432 note 28. 

18. TJ.S—^Payne v. Clarke, D.CCal., 
271 F. 525. 

IlL—Pennsylvania R. Co. v. Oin-nmg- 
ham, 224 Ill App. 584. 

Ky.—^Blackford v. St. Xiouis, I. M. & 
S. Ry. Co., 203 S.W, 867, 181 Ky. 
70. 

Mo—Busk V. MUler, 216 S.W. 989, 
^205 Mo.App. 38. 

Ohio.—^Lyman Penn & Co. v. Penn¬ 
sylvania R. Co.. 194 lSr.E. 398. 48 
Ohio App. 339. 

SC.—Southern Ry Co. v. Wilmont 
Oil Mills. 89 SE. 476, 105 S.C. 51 

10 C.J. p 432 note 29. 

19. US—U. S. V. Miller, Ga. 32 
set. 323. 223 U.S. 599. 56 LEd 
568 

20. Mo.—Griffin v. Wabash R. Co, 
91 S.W. 1015, 115 Mo.App. 549. 

21. U S —Atlantic Coast Line R Co. 
V- Atlantic Bridge Co., CCAFla., 
57 P.2d 654, affirming, D C., Atlan¬ 
tic Bndge Co. v. Atlantic Coast 
Line R. Co. 56 F.2d 163. 

22. U.S—Alton & S R. R. v. U S., 
I> C.Cal., 49 F 2d 414—^Turner, Den¬ 
nis & Lowry Lumber Co. v. Chi¬ 
cago. M. & St. P. Ry. Co., D.C.MO., 
2 F.2d 291. 

28. U.S—Chandler v. Pennsylvania 
R. Co., C.C.AVa.. 11 F.2d 39. af- 
firmmg, D.C, 9 P2d 703—Turner, 
Dennis & Lowry Lumber Co. v 
Chicago, M & St. P. Ry. Co, D.C 
Mo , 2 F 2d 291. 

2i4. Tex —^Davis v. Bassett, Civ 
App. 257 SW. 601. 

aSh - U.S.—U S. V. Munson S S Line, 
Md.. 51 S.Ct 360. 283 U S. 43. 75 L 
Ed. 830, affinnmg, C.C.A., 37 F.2d 


681, which affirmed. DU, 33 P.2d 
211. and certiorari granted 50 S Ct 
460. 281 U.S. 715. 74 LEd. 1136. 

"Common arrangement” necessary 

(1) Steamship line which main¬ 
tained independent rates, issued sepa¬ 
rate contracts, and received direct 
instructions from shipper was not 
acting under ''common arrangement** 
with railroads for rail and water 
shipments within statute requiring 
filing of schedules with interstate 
commerce commission.—^U. S v. 
Munson S. S. Line, Md, 51 S.Ct 360, 
283 U.S. 43, 75 LEd. 830, affirming, 

C. C.A, 37 F.2d 681, which affirmed, 

D. C., 33 F.2d 211, and certiorari 

granted 50 S.Ct. 460, 281 U S 715, 74 
L.Ed. 1136. 

(2) Although a common arrange¬ 
ment, within the meaning of the 
statute, may exist without the issu¬ 
ance of a through bill of lading or 
any particular formality, it is not 
to be inferred from circumstances 
which are entirely consistent with 
the independence which the statute 
recognizes. 

U.S.—^U. S. V. Munson S. S. Line, su¬ 
pra. 

98. U S.—Chandler v. Pennsylvania 
R Co., C.CAVa, 11 P.2d 39, af- 
firmmg, D.C., 9 F 2d 703 
10 C J. p 430 note 94. 

Transportation, from international 
houn^^Ty 

Under the Interstate Commerce 
Act a railroad has a duty to publish 
a 3 ust and reasonable rate for the 
transportation of freight from the 
international boundary to pomts in 
the Umted States —Great Northern 
Ry. Co. V. Sulliyhn, C.CAMinn, 72 
P.2d 587, certioran granted 55 S.Ct. 
216, 293 U.S. 551, 79 L.Ed. 654, re¬ 
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versed on other grounds 55 S.Ct. 472, 
294 US 458, 79 L.Ed. 992 
Unpublished through rate for for- 
eign port 

It has been held that a carrier 
which has never published or filed 
with the interstate commerce com¬ 
mission a through rate for a for¬ 
eign port IS neither required to make, 
nor can it make, a through rate to 
such port—Stevens v Atchison, T 
& S F. Ry Co, 202 N.Y.S 195. 207 
App.Div. 442, affirmed 147 NB. 200, 
239 NY. 572, certiorari denied 45 S. 
Ct. 463, 267 US. 603. 69 LEd 809— 
10 C.J p 430 note 95. 

27- N.Y —^Burke v. Union Pac. R. 
Co. 124 N.E 119, 226 N.Y 534, re¬ 
versing 166 N.Y S. 100, 178 App. 
Div 783, certiorari granted Union 
Pac. R. Co V. Burke, 40 SCt. 56, 
251 U S 548, 64 L Ed. 409, and af¬ 
firmed 41 set. 283, 255 U.S 317, 
65 L.Ed 656. 

28. U.S—U. S. V. Standard Oil Co, 
D C.I11, 170 F. 988. 

Reference to dassifleation of others 
Freight rates required to be es¬ 
tablished by the statute are not es¬ 
tablished by tariffs nan™ in g class 
rates that do not contain a classifi¬ 
cation of freight, but merely refer to 
a classification published by other 
parties and subject to change by 
such parties.—^U. S v. Standard Oil 
Co., D C Ill., 170 F 988. 

Schedule applicable only to govern^ 
ment property 

There is no authority in law for a 
transportation company to publish a 
schedule of tariff rates applicable to 
government property only.—^Illinois 
Cent R Co. v. U. S., 58 Ct.Cl 182. 

29. U.S—New York Cent. & H. R. 
R. Co. V. U. S., N.Y., 166 F. 267, 92 
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requirement that the rates and charges for "trans¬ 
portation” he filed and published is not strictly lim¬ 
ited to rates or charges for carriage service, but re¬ 
quires the filing and publication of the rates and 
charges for all services rendered in connection with 
a transportation or shipment.30 Furthermore, it is 
expressly required that the schedules state separate¬ 
ly all terminal charges,^! icing charges,^2 and all 
other charges which the commission may require,^^ 
and all privileges or facilities granted or allowed 
and any rules or regulations which in any wise 
change, affect, or determine any part or the aggre¬ 
gate of the rates, fares, and charges, or the value 
of the service rendered to the shipper or con- 
signee.34 These reqmrements for the separate 
statement of various types of charges were not in¬ 
tended to set up a system of bookkeeping for inter¬ 
state carriers.35 The carrier may state separate¬ 
ly its rate for the carriage of ordinary commodities 
of a particular class and its charge for icing cars 
when commodities of the same class are of a char¬ 
acter requiring to be shipped under refrigeration. 


and its collection of both charges when refrigera¬ 
tion is used IS lawful, provided each is reason¬ 
able and does not cover double compensation for the 
same service.^® However, no duty rests on the 
carrier to publish the fact of free cartage in its 
schedule of rates, in the absence of any general or¬ 
der by the interstate commerce commission requir¬ 
ing such publication and trucking charges have 
been held sufficiently stated separately where the 
schedule disclosed a progressive charge for truckage 
and that truckage was free when the freight carried 
was of a certain weight.®® 

(3) Operation and Effect 

When interstate rate schedules have been duly filed 
and published they have the force and effect of a statute 
binding upon the carrier and the members of the ship¬ 
ping public alike. 

As a general rule, where a schedule or tariff of 
interstate rates has been duly filed and published as 
provided by the Interstate Commerce Act, the rates 
lliereby established become the only legal lawful 


CCA. 331, reversing D.C.. 153 P. 
630. 

Tentative or obsolete xates not suf¬ 
ficient 

The rates which the carrier is re¬ 
quired to file and to publish are not 
alone those under which transporta¬ 
tion has actually tahen place, but 
those which the carrier has establish¬ 
ed as its present chargees, as dis- 
tingruished from those which axe ob¬ 
solete and tentative or perhaps only 
to take effect in the future, that 
is to say, they are the rates on which 
shipments may he made if offered.—■ 
New York Cent. & H. IL.R. Co. v. TJ. 
S., N.Y., 166 P. 267, 92 C.CA. 331, re¬ 
versing; D.C., 153 F. 630- 

30 l XJ.S. —^Turner, Dennis & Dowry 
Dumber Co. v. Chicago, M & St. P. i 
Ry. Co., DC.Mo., 2 P.2d 291—Aron 
V. Pennsylvania R. Co., D.C.N Y.,! 
10 P.Supp. 756. affirmed, G.C.A., 80 
P.2d 100, 103 A.D R 1367, certiorari 
denied 56 SCt. 680, 298 U.S. 658, 
80 D.Pd. 1384. 

HI—Chicago & IE. I. Ry Co. v- Chi¬ 
cago Heights Termmal Transfer 
R Co., 147 NB 666, 317 HI 65. 
error dismissed 46 S Ct 207, 270 U. 
S. 629, 70 D-Ed. 767—Davis v. 

Naugle Pole & Tie Co., 238 DlApp. 
214. 

Caxo and feeding of live stock 
Charge made by carrier for serv¬ 
ices in connection with caring 
for live stock during stop-over was 
a charge for “transportation” within 
statute requiring earner to file tariff 
with interstate commerce commis¬ 
sion showing transportation charges. 
—Aron V. Pennsylvania R Co., C.C.A. 


NY., SO P.2d 100. 103 ADR 1367, 
aflSrmmg, DC., 10 P.Supp. 756, cer¬ 
tiorari denied 56 S.Ct. 680, 298 XJ.S 
658. 80 DBd. 1384. 

Rental for refrigerator car 

To establish and render operative 
a five dollar rental for a refrigerator 
car, m which potatoes are shipped 
from pomts in Minnesota to points 
in Oklahoma, over connecting lines, 
the tariff schedule must he filed and 
published at the point of origin — 
Schaff V. J. CL Famechon Co, 176 N 
W. 197, 145 Minn. 108. error dis- 
I missed 42 S.Ct. 189, 258 U S. 76, 66 D. 
Ed. 472. 

Question of fact 

Under statute requiring earner to 
file tariff with interstate commerce 
commission showing transportation 
charges, whether certain services are 
within definition of transportation 
IS not purely law question, hut in¬ 
volves determination of fact.—Aron 
V. Pennsylvania R Co , C C.A N Y., 
80 P.2d 100, 103 A.DR 1367, affirm- 
mg, DC., 10 PSupp. 756, certiorari 
denied 56 S.Ct. 680, 298 U.S. 658, 80 
DEd. 1384. 

31. U S —^Turner, Dennis & Dowry 

Dumber Co. v. Chicago, M. & St. 

P. Ry. Co., DC.MO., 2 F.2d 291. 

10 C J. p 430 notes 1, 6. 

Necessaxy to validity 

In order to avail itself of the prin¬ 
ciple that a reasonable terminal or 
other special charge cannot be con¬ 
demned because, taken m connection 
with the prior charges for transport 
tation, the total charge is unreason¬ 
able, the carrier must, under the pro- 
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Visions of the statute, separately 
state such terminal or other spe¬ 
cial charge-—^Interstate Commerce 
Commn v Stickney. Mmn.. 30 SCt. 
66, 215 U.S. 98, 54 DBd. 112. 

32. US—Alton & S R R V U. S, 
D C Cal., 49 P.2d 414. 

33. U S.—^Turner, Dennis & Dowry 
Dumber Co. v. Chicago. M & St. P. 
Ry. Co, D.CMo.. 2 P2d 291. 

34. Okl —St Douis & S P R Co. v. 
Wm Bondies & Co., 166 P. 179, 64 
Okl. 88. 

sa US —Alton & S. R R v. U. S.. 
DC.Cal., 49 F.2d 414. 

I 36- U S.—Knudsen-Ferguson Fruit 
Co V. Michigan Cent R Co, Minn, 
148 P. 968. 79 CC.A- 46. certiorari 
denied 27 SCt. 786. 204 US 671, 
61 D.Ed 672. 

37- U S —^Interstate Commerce 

Commn V Detroit, G. H. & M R 
Co., Mich.. 17 SCt. 986 167 US. 

633. 646. 42 DEd. 306, affirming 74 
P. 803. 21 C.C.A- 103. 

Reasons 

The statute has m view only the 
transportation of property and pas¬ 
sengers by rail, and when property 
has been discharged from the cars 
at the carrier's warehouse or sta¬ 
tion the duties and obligations 
cast on it by the statute are ful¬ 
filled and satisfied.—Interstate Com¬ 
merce Cornmn. V. Detroit, G H. & 
M. R Co. Mich.. 17 SCt. 986. 167 
U.S 633, 644, 42 DEd. 306, affirming 
74 P. 803, 21 CCJV- 103. 

3& U S —^Pitzhenry v. Erie R Co., 
D.C N.Y., 7 P.Supp. 880- 
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rates,39 until properly changed^® or set aside,^i or lication of a subsequent tariff.^2 Xhe schedule or 
until superseded or canceled by the filing and pub- tariff has the force and effect of a statute^^ which 


3»- IX-S—Eieogrli V. Chicago & N" W 
Ry. Co, 43 S.Ct. 47. 260 TJ S. 156. 
67 LRgL 183, affirming, CCA., 271 
F. 444, m which certiorari is de¬ 
nied 41 set. 537, 256 U.S. 699. 65 
LEd. IITT—Eagle Cotton Oil Co 

V. Southern Ry. Co., DC Miss, 46 
P 2d 1006, reversed on other 
grounds, CC.A, 51 F2d 443, cer¬ 
tiorari denied Southern R. Co v. 
Eagle Cotton Oil Co, 52 S.Ct 130, 
284 U.S 675, 76 L Ed. 571—Chica¬ 
go, I. & L. Ry. Co. V International 
Milling Co., CCA.Minn.. 43 F2d 
93. affirming, D.C, 33 F.2d 636. and 
certiorari denied 51 SCt. 89, 282 U 
S 885, 75 LEd. 781—Chicago, B & 
Q. R. Co. V. Merriam & Millard Co., 
CCAlSTeh, 297 P 1. certiorari de¬ 
nied Memam & Millard Co. v. Chi¬ 
cago, B. & Q. R. Co. 44 set. 637. 
265 U.S. 592, 68 DEd. 1196, and 
error dismissed 45 S.Ct. 640, 268 
US. 682, 69 L.Ed. 1155—Galveston. 
H. & S. A. Ry- Co. v. Dykes Bros., 
D C Tex., 294 F. 968. 

Cal —^BYost V. Railroad Commission 
of California, 240 P. 26, 197 Cal. 
230, affirmed 46 SCt. 605, 271 US. 
583, 70 D Ed. 1101. 

Me —Mason v. Marne Cent. R. Co., 
no A. 425, 119 Me. 195 
Minn.—Reliance Elevator Co. v, Chi¬ 
cago, M- & St. P. Ry. Co., 165 N. 

W. 867, 139 Mum- 69. 

Mo.—Mobile & O R. Co. v. Southern 
SawmiU Co., 251 S.W. 434, 212 Mo. 
App. 117. 

Ohio.—New York Cent. R. Co. v. 

Peak, 6 Ohio App. 399. 

Or.—Black v. Southern Pac. Co., 171 
P. 878, 88 Or. 533. 

Concliisively presumed legal 

Interstate rate filed with commis¬ 
sion and published is conclusively 
presumed to be lawful rate.—^Magno¬ 
lia Provision Co. v. Beaumont, S D. 
& W. Ry. Co., DC.Tex., 20 P 2d 384, 
affirmed Beaumont, S. L. & W. Ry. 
Co V. Magnolia Provision Co, C C.A-, 
26 P.2d 72, certiorari denied 49 SCt. 
23, 278 U.S. 620, 73 Xi.Ed. 542. 

40. Mmn- —^Illinois Cent. R. Co. v. 
Van Dusen, Harrington Co, 214 N. 
W. 278, 170 Mmn. 488, certiorari 
denied Van Dusen, Harrmgrton Co. 
V. Illinois Cent. R. Co, 48 S.Ct 
116, 275 US. 554. 72 DEd. 422— 
Ulmois Cent. R. Co. v. Van Dusen, 
Harrington Co., 212 NW. 940, 170 
Mmn. 488—Reliance Elevator Co 
V. Chicago, M & St. P. Ry. Co., 
165 N.W 867, 139 Mmn. 69. 

^vne^Aatoxy matter 
Prior rates may be abrogated by 
amendatory matter m derogation 
thereof —^Lothrop v. Spokane, P. & 
S. Ry. Co, D.C Or., 10 P.2d 225, re¬ 
versed on other grounds, CCA, 
Southern Pac. Co. v. Dothrop, 15 P. 
2d 486, certiorari denied Lothrop v. i 


Southern Pac. Co. 47 S Ct 336, 273 U 
S 742, 71 LEd 869, Dothrop v Spo¬ 
kane, P & S. R Co, 47 S Cl 336, 273 
U.S. 742, 71 LEd. 869, Lothrop v 
Oregon-Washmgton R & Nav Co, 47 
SCt. 336, 273 U.S. 742, 71 D.Ed 869 
Notice of change essential 

(1) Under the act rates which 
have been properly filed and publish¬ 
ed may not be changed or altered 
except after thirty days* notice to 
the commission and to the public, 
unless this reguirement is waived by 
the commission, on good cause 
shown—^Kanotex Refinmg Co v At¬ 
chison, T & S P. Ry. Co, 46 P.2d 
16. 142 Kan. 139. 

(2) A shipper m contracting with 
the carrier is charged with notice 
of this requirement.—Eanotex Refin¬ 
ing Co V Atchison, T. & S P Ry 
Co., supra 

41. U.S—Keogh V. Chicago & N W 
Ry. Co. 43 S.Ct. 47, 260 US. 156, 
67 LEd. 183. affirming, C.CA, 271 
F. 444, in which certiorari is de¬ 
nied 41 set. 537, 256 US. 699, 65 
LEd 1177. 

Ind-—Cleveland. C, C. & St. L. Ry 
Co. V. Talge Mahogany Co., 112 N 
E. 890, 185 Ind 11. 

NY.—Mozier v. Barrett, 193 N.Y.S 
579. 

Tex.—Clayton Oil & Refinmg Co v. 
Railroad Commission of Texas, 
Civ App, 3 SW2d 197—^Missouri- 
Kansas & T. R Co of Texas v. 
Railroad Commission of Texas, 
Civ App, 3 SW2d 489, affirmed 
Producers’ Refinmg Co v. Mis¬ 
souri, KL & T R Co of Texas, 
Com App., 13 S W 2d 679, and 13 
S.W2d 680- 

42- U.S •—Chicago, I. & L. Ry Co. v 
International Millmg Co., CCA 
Mmn, 43 P.2d 93, affirming, DC., 
33 F2d 636, and certiorari denied 
51 S-Ct. 89, 282 US. 885, 75 L.Ed 
781. 

Express cancellation unnecessary 
Where such is the evident inten¬ 
tion, the publication and filing of 
new rate tariffs may operate to can¬ 
cel and abrogate the rates prescribed 
by an older tariff although it is not 
expressly stated that they shall be 
canceled or superseded. 

U.S—Chicago, I & L. Ry, Co. v In¬ 
ternational Millmg Co., CCA 
Mmn, 43 F.2d 93, affirming, D C, 
33 F 2d 636, and certiorari denied 
51 S.Ct. 89, 282 US 885, 75 L.Ed 
781. 

Mmn —Crookston Milling Co v. 
Great Northern Ry Co., 242 NW. 
287, 185 Mmn. 563. 

43- U S.—Chicago Great Western R. 
Co. V Farmers' Shipping Ass’n, C 
CAKan, 59 P 2d 657—Atlantic 
Coast Line R. Co. v. Atlantic 
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Bridge Co , C C A.Pla, 57 P 2d 654, 
affirming, D C, Atlantic Bridge 
Co. V Atlantic Coast Line R Co, 
56 F2d 163—American Ry Express 
Co. V. American Trust Co, CCA 
Ind, 47 F 2d 16, reversing, D C, 
American Ti*ust Co v American 
Ry Express Co, 42 P 2d 272, and 
certiorari demed 52 S Ct 13, 284 
US 629, 76 L.Ed- 536—^Eagle Cot¬ 
ton Oil Co V- Southern Ry. Co, 
D C Miss, 46 F.2d 1006, reversed 
on other grounds, CCA, 51 P 2d 
443, certiorari denied Southern R 
Co. V. Eagle Cotton Oil Co., 52 S. 
Ct 130, 284 U S 675, 76 L Ed 571— 
Chicago, I & L Ry. Co v Interna¬ 
tional Milling Co , CCA Mmn, 43 
F.2d 93, affirming DC, 33 P2d 636, 
and certiorari denied 51 S Ct. 89. 
282 US 885, 75 LEd. 781—^Updike 
Gram Co v Chicago & N. W Ry, 
Co. CCANeb, 35 F 2d 486—Pills- 
bury Flour Mills Co v Great 
Northern Ry Co , CCA Mmn , 25 
P 2d 66—W. P. Brown & Sons 
Lumber Co v Louisville & N. R. 
Co.. DCKy.. 7 F Supp. 593, af¬ 
firmed. CCA, 82 P 2d 94, certio¬ 
rari granted 57 S Ct 14, 299 U 

5 524, 81 LEd. 385, affirmed 57 S. 
Ct 265. 299 U.S 393, 81 LEd. 301 
—^North American Co v. St Louis 

6 S P R Co, D.C.MO. 288 P 612. 
reversed on other grounds, CCA, 
Spiller V St. Louis & S P. R Co , 
14 F 2d 284, certiorari granted St. 
Louis & S. P R. Co V Spiller, 
47 set. Ill, 273 US 680. 71 L 
Ed 837, affirmed in part and re¬ 
versed m part on other grounds 
47 set 635, 274 US 304, 71 L. 
Ed. 1060—^Moore v. Duncan, Ohio, 
237 P 780, 150 CC.A 534 

Kan—Atchison, T. & S P Ry. Co. 
V. Young, 171 P. 1156, 102 Kan. 
875. 

La—^Breazeale v. American Ry. Exp. 

Co, 137 So 585, IS La App. 59. 
Mass—New York Cent. & H. R. R. 
Co. V. York & Whitney Co , 119 
N E. 855, 230 Mass. 206, affirmed 
in part and reversed m part on 
other grounds 41 S Ct. 509, 256 
U S 406, 65 L Ed 1016. 

Mo.—Cicardi Bros. Fruit & Produce 
Co. V. Pennsylvania Co., 213 SW. 
531, 201 Mo App. 609 
Mont—^Doney v. Northern Pac. Ry. 

Co, 199 P 432, 60 Mont. 209. 
Ohio.—Anthony Carlin Co. v Hines, 
140 NE 99, 107 Ohio St. 328— 
New York. C. & St. L R Co v. 
Miller City Tile Co, 19 Ohio N.P, 
NS, 244 

Pa—^Rau V. Wilkes-Barre & E. R. 

Co. 167 A 230. 311 Pa. 510 
WVa—Chesapeake & O Ry. Co. v. 
Glogora Coal Co., 169 SB 471, 
113 WVa 796, certiorari denied 
Glogora Coal Co. v. Chesapeake & 
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controls the legal rights of the parties,^^ en¬ 

ters into, and forms a part of, all contracts of car¬ 
riage to which it is applicable,^ 5 notwithstanding 
any contrary requirement made by state statute,^® 
and regardless of the fact that the carrier’s line 
lies wholly within one state.^^ It is binding- and 


conclusive upon the carrier, shipper, and consignee 
alike and each and all of them are as a matter 
of law charged with notice or knowledge of the 
contents of the schedule and the rates prescribed 
therem,^® which, as more fuUy discussed in §§ 392- 
395 infra, cannot be departed from by contract or 


O Ry. Co. 54 S.Ct. 73, 290 U.S. 
65§, 78 LEd. 569. 

44. US —Keogh v. Chicago & N 
W. Ry. Co.. 43 set. 47. 260 U.S 
156, 67 Li Ed. 183, affirming, C.CA., 
271 F. 444, m which certiorari is 
denied 41 S Ct. 537. 256 US 699, 
65 LEd. 1177—Baltimore & O. S 
W. R. Co. V. Settle. 43 S.Ct. 28. 
260 US. 166. 67 LBd. 189. affirm¬ 
ing, CC.A., Baltimore & O S W. 
R R V. Settle. 272 F. 675—Pills- 
hury Flour Mills Co. v. Great 
Northern Ry. Co., C.CAMmn., 25 
F.2d 66 

Kan—Kanotex Refining Co. v. Atchi¬ 
son. T. & S. F. Ry. Co.. 46 P.2d 
16. 142 Kan. 139. 

Mo.—Cicardi Bros Fruit & Produce 
Co. V Pennsylvania Co., 213 SW. 
531. 201 Mo App. 609. 

45- U S.—^Union Wire Rope Corpora¬ 
tion V. Atchison, T. & S. F. Ry. 
Co.. C.C.A.MO. 66 F2d 965. re¬ 
versing, DC,, Atchison, T. & S. F 
R. Co. V, Umon Wire Rope Corpo¬ 
ration, 1 F Supp. 399, certiorari de¬ 
nied 64 S.Ct. 122, 290 U.S. 686, 78 
DEd 591—American Ry. Express 
Co. V. American Trust Co, CCJL 
Ind, 47 F2d 16, reversing, D.C., 
American Trust Co v. American 
Ry. Express Co., 42 F.2d 272, and 
certiorari denied 52 SCt. 13, 284 

U. S. 629, 76 LEd. 536—^Hartness 

V. Iberia & V. R. Co., DC.L.a, 297 
F. 622. 

Ala—^Hurt v. Atlanta, B. & A. Ry. 

Co., 84 So 631, 17 Ala-App. 241. 

Del.—Windsor v. American Ry. Exp. 

Co., 143 A. 37. 4 W.W.Harr. 16. 
Mich. — Thomas Canning Co. v. 
Southern Pac. Co., 189 N.W. 210, 
219 Mich. 388. 

Mont.—Cook V. Northern Pac. Ry. 

Co, 203 P. 512, 61 Mont 573. 

N.Y.—^D'Utassy v. Southern Pac Co., 
161 N.Y.S. 222, 174 App Div 547— 
Strahs v. New York Cent. R. Co., 
184 NY.S. 362, 113 Misc. 273. 
Contract with eiq^ress company 

Uniform express receipts prescrib¬ 
ed by mterstate commerce commis¬ 
sion. pursuant to which shipment 
moved, together with classification 
schedules of earner on file with com¬ 
mission, constitute contract of car¬ 
nage —^Feynman v. Amencan Ry 
Exp Co.. 234 NY.S. 727, 134 Misc 
223—O K Display Fixture Co v 
American Ry Exp Co., 201 N.Y.S 
266. 121 Misc 816. 

Sxpress incorporation in hill of lad^ 
ing 

A clause in a bill of ladmg for 


an interstate shipment, making it 
subject to the tariffs then in effect, 
makes the tariffs a part of the con¬ 
tract of carriage—^McGuire v. Atlan¬ 
tic Coast Dme R. Co, 118 SE 225, 
136 Va 382 

46- US—Gulf, C. & S. F. Ry Co. v 
Hefley, Tex, 15 S Ct. 802, 158 U. 
S 98. 39 LEd. 910 

47- La—^Louisiana R, etc., Co v. 
Holly. 53 So. 882. 127 La. 615. 

48- U S —^Union Wire Rope Corpora¬ 
tion V. Atchison, T. & S F. Ry 
Co, CCAMo, 66 F2d 965, revers¬ 
ing, DC., Atchison, T & S. F. R. 
Co. V. Union Wire Rope Corpora¬ 
tion, 1 FSupp. 39S, certiorari de¬ 
nied 54 set 122. 290 U.S 686, 78 
LEd 591—^Eagle Colton Oil Co 
V. Southern Ry. Co, DC Miss, 46 
F 2d 1006, reversed on other 
grounds. C C.A, 51 P 2d 443, cer¬ 
tiorari denied Southern R Co. v 
Eagle Cotton Oil Co, 52 S Ct. 130, 
284 US 675. 76 LEd. 571—^Pills- 
bury Flour Mills Co v Great 
Northern Ry Co, CC.A.Minn, 25 
F 2d 66—^Moore v. Duncan, Ohio, 
237 F 780, 150 CCA. 534. 

Colo —^Port V. Denver & R G. R 
Co. 195 P. 109, 69 Colo. 441. 

Ind—Clark v. Southern Ry. Co, 119 
NE, 539, 69 Ind App. 697. 

Ky.—Blackford v St Louis, I M & 
S Ry. Co, 203 SW. 867, 181 Ky. 
70. 

Mass—New York Cent & H. R. R 
' Co. V. York & Whitney Co, 119 N 
E. 855, 230 Mass. 206, affirmed in 
part and reversed in part on other 
grounds 41 SCt. 509, 256 US. 406. 
65 LEd. 1016 

Mich. — Thomas Canning Co. v. 
Southern Pac Co., 189 NW. 210, 
219 Mich 388. 

Minn—^Illinois Cent. R. Co v. Yan 
Dusen, Harrington Co, 214 NW. 
278, 170 Minn 488, certiorari de¬ 
nied Van Dusen, Harrington Co v. 
Illinois Cent R. Co. 48 S.Ct. 116. 
275 U S. 554, 72 L.Ed 422—Illinois 
Cent R. Co v. Van Dusen, Har¬ 
rington Co., 212 NW. 940, 170 

Minn. 488 

Mo—^Pioneer Trust Co v Nashville, 
C. & St. L R. Co, 224 SW 109. 
204 MoA.pp. 328—Cicardi Bros 
Fruit & Produce Co v Pennsyl¬ 
vania Co., 213 SW. 531, 201 Mo 
App 609. 

Mont.—^Doney v. Northern Pac Ry. 

Co. 199 P. 432, 60 Mont. 209. 

Neb —Fremont Milling Co v. Chi¬ 
cago & N. W, Ry. Co., 163 N.W. 
331, 101 Neb 362. 
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N Y —^Haddad v Southern Pac. Co , 
173 NYS. 256, 185 App Div 500 
—^Mozier v. Barrett, 193 N.Y.S 579 
—^Lehigh Valley R Co v. Weyant, 
165 N.Y.S 391 

Ohio—^Anthony Carlm Co v. Hines. 
140 N.E 99, 107 Ohio St 328— 
New York Cent. R. Co v. Peak, 6 
Ohio App. 399—New York, C. & St. 
L R. Co. V. Miller City Tile Co, 
19 Ohio N.P .N S., 244. 

Pa—^Rau V. Wilkes-Barre & E. R. 
Co, 167 A. 230, 311 Pa 510—Erie 
R Co V. Kreitner Bros., Inc., 3 Pa. 
Dist & Co. 251. 

Tenn.—^Blow Stave Co v. Hattendorf, 
7 Tenn Civ.App. 415 
Tex.—Texas & N O R Co. v. Wolf- 
son. Civ App, 23 S W 2d 455, error 
dismissed 

Va.—Old Dominion S S Co. v Blake- 
man. 105 S E. 752, 129 Va 206. 

W.Va—Chesapeake & O Ry Co. v. 
Glogora Coal Co., 169 SE. 471, 113 
WVa 796, certiorari denied Glo¬ 
gora Coal Co. V. Chesapeake & O. 
Ry. Co, 54 SCt. 73. 290 U.S 658, 
78 LEd 569. 

Wis—^Bassett v Chicago & N. W. 
Ry. Co, 171 NW. 749, 168 Wis. 
617, rehearing denied 171 N.W. 752, 
168 Wis 617. 

10 C J. p 431 note 8. 

Provisions as to diversion or recon¬ 
signment of shipment 
Tariff rules and regulations in 
schedules filed with the interstate 
commerce commission, relating to 
conditions upon which a shipper 
might be permitted to divert or re- 
consigna a shipment in transit by 
exchanging bills of lading are under 
the Interstate Commerce Act bindmg 
on the parties, this being a service 
in connection with the transporta¬ 
tion—^Pioneer Trust Co v. Nashville, 
C. & St. L R Co. 224 S W. 109, 204 
Mo.App 328 

49- U.S—American Ry Express Co 
V Daniel. 46 S.Ct. 15, 269 US 40. 
70 LEd 154, reversing 121 S.E 
686, 157 Ga. 731, certiorari granted 
44 set 461. 265 US 576, 68 L. 
Ed. 1187. which affirmed 116 S E. 
660. 29 Ga.App 780, vacated 132 
S E. 144, 35 Ga App. 81—^Turner, 
Dennis & Lowry Lumber Co. v.. 
Clucago, M & St. P. Ry. Co., D.C. 
Mo, 2 F2d 291, affirmed 46 S.Ct. 
530. 271 US. 259, 70 L.Ed 934. 
Ala—Emerson v Central of Georgia 
Ry. Co, 72 So. 120, 196 Ala 280, 
L.RA1916F 120. 

Ill—See Jackson v M. Piowaty & 
Sons. 205 lUApp 329. 
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agreement of the parties. 

The foregoing rules, requiring the duly scheduled 
and established rates to be adhered to, apply where 
connecting carriers engaged in interstate transpor¬ 
tation, although not agreeing on any joint tariff, 
establish and publish in the manner prescribed by 
the statute separate rates covering such transporta¬ 
tion and if freight is shipped over connecting 
lines which have agreed on a joint tariff of rates m 
compliance with the Interstate Commerce Act, the 
delivering line must collect the interstate commerce 
rate, and not that named in the bill of lading.51 

It has been held, however, that binding and con¬ 
clusive effect will not be given to a tariff or sched¬ 
ule which is without statutory authorization,^^ or 
which has not been filed and published as required 
by law;53 and where, through a prmting error, a 
rate different from that authorized by the commis¬ 
sion is included in the published tariff, such rale 
does not become the lawful rate.®^ 


Although a tariff is improperly drawn so as to act 
retroactively, it is not thereby rendered void in its 
prospective operation 

(4) Joint Rates 

Joint rates are required to be filed and published 
the same as other rates. 

Joint rates, as well as other rates, are required 
by the Interstate Commerce Act to be filed and pub¬ 
lished,*56 and hence, where connecting carriers 
agree on a joint through rate, the rate so agreed on 
can become legally operative only by being filed and 
established as prescribed by the statute.®*^ How¬ 
ever, the statute does not require either of two con¬ 
necting lines to publish its joint tariff at a noncom¬ 
peting point;®® and a carrier is not prohibited by 
the statute from receiving freight for transporta¬ 
tion to another state by the fact that no through 
route and joint rates have been established between 
the points of shipment and delivery.59 

Prior to the order of the interstate commerce 


Ky.—Blackford v. St. Louis, I M. & 
S Ry. Co.. 203 S.W. 867. 181 Ky. 
70- 

Mich.—Pennsylvania R. Co. v. Mar- 
celletti, 240 N.W. 4, 256 Mich 
411, 78 A.L.R. 923. 

Miss.—-Alabama Great Southern R. 
Co. V. F. A Hulett & Son, 131 So. 
814, 159 Miss. 333. 

Mont.—Cook V- Northern Pacx Ry. 

Co. 203 P. 512, 61 Mont. 573. 

N.M.—Enderstein v. Atchison. T. & 
S. P. Ry. Co., 157 P. €70, 21 N.M 
548. 

—O. BZ. Display Fixture Co. v. 
American Ry. Kxp. Co.. 201 N.Y.S. 
266. 121 Misc. 816—Lehigh Valley 
R. Co. V. Weyant, 165 N.TS. 391. 
OkL—St. Louis & S. P. R. Co. v. 
Wm. Bondies & Co., 166 P. 179, 64 
OkL 88. 

Fa.—Kaplan v. Director General of 
Railroads. 78 Pa.Super. 195—^Penn¬ 
sylvania R. Co. V. Whitney & Kem- 
morer, 73 Pa.Super. 588—^West Jer¬ 
sey & S. R. Co V- Whiting' Lumber 
Co., 71 Pa.Super. 161—Erie R Co. 

V. Kreitner Bros.. Inc., 3 PaDist. 

6 Co. 251. 

Tenn.—Louisville & N. .R. Co. v. 
Robbs. 190 S.W. 461. * 136 Tenn. 
512—Blow Stave Co. v. Hattendorf, 

7 Tenn Civ App. 415. 

Tex.—Shroyer v, Chicago. R I. & G. 
Ry. Co. 222 S.W. 1095, 111 Tex. 24, 
reversmg Chicago. R. I. & G. Ry. 
Co. v. Shroyer, Civ-App., 197 S. 

W. 773, and modified on other 
grounds Shroyer v. Chicago, R. l. 
& G. Ry. Co., 226 S W. 140. Ill 
Tex. 24. 

Va —Old Dominion S. S Co. v. 
Blakeman, 105 SE. 752, 129 Va 
206 

^is.—Bassett v. Chicago & N. W. 


Ry. Co. 171 NW. 749. 168 Wis 617, 
rehearing demed 171 NW. 752, 168 
Wis. 617. 

10 C.J. p 431 note 15. 

I Duty of carrier to quote correctly 
Carrier, in delivermg goods to 
point withm state from point with¬ 
out state, was under no legal duty 
to correctly quote purchaser from 
consignee rates upon connectmg Ime 
to another pomt within state, as 
such rates are matters of law of 
which both shipper and earner are 
bound to take notice—W. C. Good- 
now Coal Co. V. Northern Pac. Ry 
Co., 162 N.W. 519, 136 Minn . 420 . 

50, Tex.—Gulf, etc, R. Co. v. Dim- 
mitt. 42 SW. 583. 17 TexCiv.App. 
255 

10 C J. p 431 note 13. 

51> Gulf, etc., R. Co. v. Hefley 15 
set. 802. 158 US 98. 39 L.Ed 
910—Missouri, etc., R. Co. v Ston¬ 
er, 23 S.W. 1020, 5 Tex Civ.App. 50 

52.' U S —Southern Pac Co. v U. S . 
47 set. 123. 272 US. 445, 71 L 
Ed 343, affirming 60 Ct Cl 662, 
appeal dismissed and certiorari 
granted 46 S Ct. 242. 270 US. 103, 
70 LEd. 489. 

53- Ky—Andrews Steel Co. v Da¬ 
vis, 276 S.W. 148, 210 Ky. 473 

54- Minn—^IlUnois Cent. R. Co. v 
Van Dusen, Harnngton Co., 214 N 
W. 278, 170 Minn. 488, certioran 
denied Van Dusen, Harrmgton Co. 
V. Illinois Cent R. Co, 48 S Ct. 

116, 275 U.S 554, 72 LEd 422_ 

Illinois Cent. R. Co v. Van Dusen, 
Harrmgton Co, 212 NW 940, 170 
Mmn 488. 

55. Mo.—Mobile & O. R. Co. v. 
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Southern Sawmill Co, 251 S W 
431, 212 Mo App. 117. 

56. U S —McFadden v. Alabama 
Great Southern R. Co, Pa, 241 P 
562, 154 CCA 338, affirming, D 
C., Alabama Great Southern R Co 
v. George H. McFadden & Bros, 
232 P. 1000 

10 C J, p 431 note 20. 

Through rate only lawful rate 
Where cotton consigned to the 
shipper's order was shipped over the 
lines of connecting carriers to B in 
the state of origin, where it was 
compressed by the carrier and re- 
billed to points outside the state, the 
I through rale from point of shipment 
was the legal rate, and a rate con¬ 
sisting of the initial carrier's intrS.- 
I state rate to the junction point and 
the connecting carrier's interstate 
rate from that point was not a law¬ 
ful rate for such shipment, under 
Interstate Commerce Act Feb 4, 
1887 c 104 § 6. 24 U S St at L p 380. 
Comp.Stl916, § 8569. requiring the 
filing of through rates when estab¬ 
lished; such intra-state rate not be¬ 
ing filed with the interstate com¬ 
merce commission—^McFadden v. Al¬ 
abama Great Southern R Co. CC. 
A Pa, 241 F. 562, 563, affirming. D 
C, Alabama Great Southern R Co. 
V. McFadden & Bros. 232 F 1000 

57. US—Kansas City Southern R. 
Co. V. C H Albers Commn. Co, 
Kan. 32 S.Ct 316. 223 U.S. 573, 
56 LEd. 556 

10 CJ. p 428 note 76. 

58. US—Chicago & N. W. Ry. Co. 
V, Osborne. Iowa, 52 F. 912 3 C. 
QA 347. 

59. N C.—Reid v. Southern Co., 
69 S.E 618, 153 N.C. 490. 
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conmiission of May, 1907, whidi requires connect¬ 
ing carriers to accept joint rates specifically, no for¬ 
mal acceptance, by a connecting carrier, of a 
through rate, filed with the commission by an initial 
carrier, was necessary, and the receipt of the tariff 
and the acceptance of freight thereunder were suf¬ 
ficient to put the joint rate into effect®® as effec¬ 
tively as if the rate had actually been published and 
filed by the participating^ carrier.®i By the order of 
the interstate commerce commission of May, 1907, 
connecting carriers are required to accept joint 
rates specifically ;®2 but where a joint tariff is re¬ 
ceived and stamped by a connecting carrier which 
thereafter receives freight under the schedule of 
the filed tariff, the requirements of the rule are sat¬ 
isfied, and the rate thereby becomes a joint one, 
and there can be no departure therefrom.®^ The 
sanction, by connecting carriers, of through rates 
filed and published by another carrier is only es¬ 
sential to their application to the haul from common 
points,®^ and the failure of a connecting carrier to 
participate in the publication of a through rate will 
not render it inapplicable over its lines;®® but one 
carrier may not bind a joint earner by publication 
of special rate tariffs for its line.®® 

b. Intra-State Bates 

Under state statutes similar to the Interstate Corn¬ 
ea. U.S.—^Dayton Coal & Iron Co v. 

Cincinnati, N. O. & T P. R. Co, 

Tenn, 36 SCt. 137, 239 US. 446. 

60 LEd. 375 
10 C.J. p 431 note 22. 

61. US—^U. S V. New Tork Cent 
& H R K. Co, N.T., 29 S.Ct. 313, 

212 US 509, 53 Ii.Ed. 629, 

62. U.S.—Dayton Coal & Iron Co v. 

Cincinnati, N. O. & T. P R- Co., 

Tenn, 36 SCt 137, 239 US. 446, 

60 L.Ed 375. 

Tap lines 

To entitle a tap line to avail it¬ 
self of the millingr m tr.insit priv¬ 
ilege, it must make repi*rts to the 
interstate commerce mission and 
file or concur in the controlling tar¬ 
iff—St Louis Southwestern Ry. Co 
V S H Bolmger & Co, CCALa, 

279 P. 564. 

63. US —Dayton Coal & Iron Co. v. 

Cincinnati, N. O, & T P. R. Co, 

Tenn. 36 SCt 137, 239 US. 446, 

60 LEd 375 

64. US.—Kansas City Southern R. 

Co. V. C H Albers Commn. Co, 

32 S Ct 316, 223 U S. 573. 595. 56 L. 

Ed 556, reversing 99 P. 818, 79 
Kan. 59. 

65. US—^Montrose Oil Refining Co. 

V. St Louis-San Francisco Ry. Co, 

D C.Tex., 25 F 2d 750, affirmed, C.C. 

A., St Louis-San Francisco Ry 
Co. V. Montrose Oil & Refining Co , 


merce Act, schedules of intra-state rates are often re¬ 
quired to be filed with a state regulatory commission, 
and published. 

Under state statutes more or less similar to the 
provisions of the Interstate Commerce Act, carriers 
are often required to prepare and publish schedules 
of intra-state rates and file them with a designated 
state regulatory commission.®^ The mam purpose 
of such statutes is to compel the establishment 
of uniform rates for all persons entitled to trans¬ 
port goods over the roads and to afford convenient 
facilities for ascertaining what are the established 
rates.®® The schedules and rates so fixed and pub¬ 
lished have the same force and effect as those filed 
and published under the Interstate Commerce Act.®® 
They are binding upon both the carrier and the 
members of the public,'^® are controlling upon the 
courts in determining the rights of the parties, 
and the scheduled rate is the only lawful rate which 
may be charged but it has been held that the fil¬ 
ing does not give notice to all the world or have 
any effect beyond preventing discrimination.^® Un¬ 
der some statutes, however, a carrier is not prohibit¬ 
ed from making a contract for the carriage of- 
goods, where no tariff has been filed.^^ 

Where the statute requires the filing of printed 
schedules, typewritten copies are insufficient,7® but 
it is not necessary to show in the schedules the rate 

Approval by cso-mwiasioa 

(1) In view of Code 1907 §§ 5669, 
5678, providing for changes of 
freight tariffs being effective only in 
the future, printed and published 
freight schedules being by § 5527 
lawful rates when approved by the 
commission, such schedules cannot 
be made unlawful for and during the 
period of their approved operation by 
any subsequent retroactive finding 
eind order of the commission—^T R. 
Miller Mill Co v Louisville & N. R. 
Co. 92 So 797, 207 Ala 253. 

(2) Where the earner filed with 
the railroad commission a tariff cov¬ 
ering a desigrnated field, but not in 
harmony with the origrinal require¬ 
ments of the commission, and the 
commission approved the tariff as 
filed, its approval was ipso facto a 
cancellation of its previous order so 
far as it was inconsistent with the 
approved tariff, and by Code 1907 § 
5525, the rates so approved became 
the lawful rate, binding on carrier 
and shipper alike until discontinued 
by a valid order of the commission. 
—^T. B Miller Mill Co. v. Louisville 
& N. B. Co-, supra. 

73. Wash—^United Artists Corpora¬ 
tion V. Puget Sound Electric By., 
211 P. 873, 122 Wash 537. 

74. Miss.—^Illinois Cent R. Co. v. 
King, 88 So. 322, 125 Miss. 734. 

75. Mich.—Michigan R. Commn. v. 


25 F 2d 755, certiorari denied 48 S. 
Ct. 560, 277 U.S. 598, 72 LEd. 1007 

66. Ky.—Rowan County Freestone 
Co. V. Chesapeake & O. Ry- Co., 95 
S W 2d 575, 264 Ky. 785. 

67. Miss—E. L. Young Heading Co 
V. Payne, 89 So. 782, 127 Miss. 48 

Vt—Simpson v. Central Vermont 
Ry. Co, 115 A. 299, 95 Vt. 388. 

10 C J. p 432 note 32. 

68. Wash.—United Artists Corpora¬ 
tion V. Puget Sound Electric Ry., 
211 P. 873, 122 Wash 537. 

10 C J. p 432 note 33. 

89. Ala.—^T. R Miller Mill Co. v 
Louisville & N- R- Co, 92 So. 797, 
207 Ala. 253. 

70- U S—Woodrich v. Northern Pac. 

Ry. Co, C.CA.ND, 71 P.2d 732. 
97 A.L R. 401. ! 

Ala.—^T R. Miller Mill Co. v. Louis¬ 
ville & N. R. Co., 92 So. 797, 207 
Ala. 253. 

71- U S —Woodrich v. Northern Pac 
Ry. Co. CCAND., 71 F.2d 732, 
97 A.L.R. 401. 

72- Ala.—^T. R. Miller Mill Co v 
Louisville & N. R. Co., 92 So. 797, 
207 Ala 253 

N.T.—^Purcell v. New Tork Cent R 
Co, 275 N.Y.S. 70, 242 App.Div 
292, affirmed 197 NE. 182, 268 NT 
164, certiorari demed 56 S.Ct. 173, 
296 U.S. 645, 80 L.Ed. 387. 

703 



§ 302 


CARRIERS 


13 C.J.S. 


per mile, nor the distances between stations, in the 
absence of any law or rule of the commission re- 
qmring it.^® 

Where the jurisdiction of a commission to make 
an order requiring the filing of schedules depends 
upon whether the person against whom the order 
is directed is engaged in business as a carrier the 
commission has the power to determine the busi¬ 
ness in which such person is engaged.^^ 

Under statutes specifically so providing, carriers 
may he required to post schedules of their rates in 
their stations,*^^ or to file them in their offices.^® 
Such a requirement as to posting is not complied 
with by binding the schedules together and leaving 
them open to the public on a prominent desk in the 
waiting room of the station; and it is not sufficient 
for the carriers to send schedules to their agents 
with instructions to post, but they must see that 
they are continually kept posted as required by 
law. However, the schedule of rates may be print¬ 
ed on two cards, so posted as to read as one, and 
the carrier is not required to post special rates 
‘which it is authorized to make for temporary use 
for particular persons and places.^o 


The failure of a carrier to post a statutory no- 
face stating where the tariff may be examined, has 
been held not to invahdate the tariff-®^ 

§ 303. Construction of Particular Tariffs 

Generally, freight rate tariffs are construed accord¬ 
ing to the same rules as are other written documents, 
such as statutes and contracts. 

The construction of a freight tariff is not a mat¬ 
ter sui generis, hut ordinarily presents questions 
similar to those presented when the construction of 
any other written document is in dispulc.S2 Con¬ 
sequently, although there are a few rules of con¬ 
struction that are particularly apphcablc,83 the 
rules commonly used in the construction of other 
documents, such as statutes and contracts may gen¬ 
erally be resorted to.*^ 

While the intention of the parties is the guidmg 
factor,35 It must be determined from the written 
language of the tariff,36 which must be fairly and 
reasonably construed in accordance with the proper 
meaning of the words used 37 Tn the absence of 
ambiguity, no effect will be given to an intention of 
the carrier not expressed in the language of the 


Detroit, etc, R, Co., 150 N.W. S61, 
184 Mich 242. 

7e. Fla—State v. Pensacola, etc., R 
Co, 9 So 89. 27 Fla. 403. 

77- tr S —Producers’ Transp Co. v 
Railroad Commission of California, 
169 P. 59, 176 Cal. 499, affirmed 40 
S-Ct. 131, 251 US. 22S. 64 D Ed 
239. 

A pipe line compaxiy engag-ed in 
Transporting oil by means of pipe 
line held subject to Public Utilities 
Act, making order of railroad com¬ 
mission requiring it to show cause 
why it should not file rates and 
schedules warranted in view of St 
1913 p 657, and Const, art 12 § 23 
—Producers* Transp. Co. v. Railroad 
Commission of California, 169 P. 59, 
176 Cal. 499. affirmed 40 S.Ct. 131. 251 
U.S. 228, 64 D.Ed. 239. 

TS. Fla.—^State v. Pensacola, etc., R. 

Co. 9 So. 89. 27 Fla. 403. 

N.H—^Liocke v. Concord R- Corp, 60 
N.H. 552. 

79- Vt.—Simpson v. Central Ver¬ 
mont Ry. Co, 115 A. 299, 95 Vt 
388. 

8Gi Fla —State v Pensacola, etc., 
R. Co, 9 So. 89. 27 Fla. 403. 

81- N.Y —^Minturn v. New York 
Cent. R. Co, 220 NTS. 789, 220 
AppDiv 222. 

82. U S —W. P. Brown & Sons Dum¬ 
ber Co V Louisville & N. R. Co, 
57 set. 265. 299 US. 393. 81 D 
Ed 301, affirming, C C.A., 82 F 2d 
94, which affirmed. DC, 7 FSupp 
593, certiorari granted 57 S.Ct. 14, 


299 US. 524, 81 DEd. 385—Pills- 
bury Flour Mills Co. v. Great 
Northern Ry. Co, CCAMmn., 25 
P.2d 66. 

Ky.—Louisville Water Co v. Louis¬ 
ville, H. & St L. Ry. Co, 110 S 
W 2d 668, 270 Ky. 833. 

83- U.S —Pillsbury Flour Mills Co 
V. Great Northern Ry. Co., CCA 
Minn. 25 P,2d 66. 

84- U.S —Wheelock v- Walsh Fire 
Clay Products Co , C C A.Mo , 60 
P.2d 415—Chicago Great Western 
R. Co V Farmers’ Shipping Ass’n, 
CCA-Kan. 59 P2d 657—Hohen- 
berg V. Louisville & N R. Co, C 
CAAla, 46 F2d 952, certiorari 
denied 52 SCt. 6, 284 US. 617, 76 
L Ed 527—Updike Grain Co. v 
Chicago & N W Ry. Co., CCA 
Neb , 35 P 2d 486—Pillsbury Flour 
Mills Co V. Great Northern Ry 
Co, CCA Mmn, 25 P 2d 66 

Fla—Louisville & N. R Co. v Speed- 
Parker, Inc., 137 So. 724, 103 Fla 
439. 

85- N.C —^Davis v. Latham-Brad- 
shaw Cotton Co., 117 S E. 391, 185 
N.C 387 

10 CJ. p 430 note 7. 

86 - U S —W P Brown & Sons Lum¬ 

ber Co v. Louisville & N. R Co. 
CCA Ky., 82 P.2d 94, affirming, 
D.C, 7 P Supp 593, certiorari 

granted 57 SCt 14. 299 US 524. 
81 LEd 385, affirmed 57 SCt. 265, 
299 U S. 393, 81 LEd 301—Lothrop 
V. Spokane, P & S. Ry. Co, DC. 
Or., 10 F.2d 225, reversed on other 
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grounds. CCA, Southern Pac. Co 
V. Lothrop, 15 F 2d 4X6, certioran 
denied Lothrop v. Southern Pac 
Co, 47 SCI .136, 373 US 712, 71 
LEd. 869, Lothrop v. Spokane P 
& S. R Co, 47 SCI 336. 273 U 
S. 742, 71 LEcl 869, and Lothrop 
V. Oiegon-WashingCim R & Nav 
Co, 47 SCt. 336, 273 US. 742, 71 
LEd 869 

Va —Smok< h ss Fu<‘l Co v Chesa¬ 
peake & O. Ry. <"o„ 128 S.E 624, 
142 Va. 355. 

87- US—^Atlantic Bridge Co v. At¬ 
lantic Coast Line IL Co., D.OPla, 
56 P3d 16.3, affirmed. CCA, At¬ 
lantic Coast Lim ('o v. Atlantic 
Bridge Co. 57 F2d 6.51—Western 
Grain Co. v. St Loiiis-San Fran¬ 
cisco Ry. Co., C.C A Aliu, 56 P.2d 
160. 

Utah—Joremy Fuel & tlram Co v 
X^ublic Utilities (\>mmission, 226 
P 456, 63 Utah 392. 

Va—Smoke](»s^l Fuel Cn v. (Chesa¬ 
peake & O. Ry. Co, I3.S SK 624. 
142 Va 355. 

Taziif not applicable to Intemationiil 
shipments 

A larill limited to shipments orig¬ 
inating on oirrier’s line within Unit¬ 
ed Stales does not apply to American 
part of transportation of interna¬ 
tional shipment on through bill of 
lading.—^Lewis-Simas-Jorit^s Co. v 
Southern Pac. Co, 51 S.Ct. 692, 283 
U.S 651. 75 L,Ed 1333. reversing 289 
P 643, 106 CalApp. 137, oettioran 
granted 51 S.Ct. 102, 282 U.S. 833, 
75 LJSd. 741. 
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tariff,^® and the language of the tariif cannot be 
varied or defeated by a practical construction by 
the parties,®^ or by an announcement or construc¬ 
tion by the carrier.^0 Nevertheless, where the actu¬ 
al meaning of a provision is open to construction in 
the connection used, the existing facts and circum¬ 
stances attending its adoption,®^ the object sought 
to be accomplished thereby,®^ and the practical con¬ 
struction given It by the officers whose duty it is to 
administer the law under which it was adopted,®® 
may be considered in its construction. 

Generally the words used will be given their com¬ 


mon meaning,®^ or the meaning which they might 
reasonably carry to the shippers to whom they are 
addressed.®® If a tariff is addressed to a special 
class of shippers and uses words which have a par¬ 
ticular or customary import among such class of 
shippers, that meaning should apply.®® Technical 
terms used in the tariff must be gpven their full 
meaning.®*^ 

In construing a tariff, as in the case of other doc¬ 
uments, the entire instrument must be visualized, 
and, if possible, effect must be given to every word, 
clause, and sentence®® to the end that general and 


88 . U.S.—Atlantic Coast Line R. Co 
V. Atlantic Bridgre Co, C.C.A.Fla., 
57 P.2d 654, affirming:, D.C., Atlan¬ 
tic Bridgfe Co. v. Atlantic Coast 
Line R. Co., 56 P.2d 163—Great 
Northern Ry. Co. v. Delmar Co, 
CCAMinn, 43 F.2d 780, affirming, 
L.C., Delmar Co. v. Great Northern 
Ry. Co, 34 F.2d 221, certiorari 
granted Great Northern Ry. Co. v. 
Delmar Co., 51 S.Ct. 212, 282 US. 
836, 75 LEd 742, reversed on oth¬ 
er grounds 51 S.Ct. 579, 283 U S. 
686, 75 LEd. 1349—Southern Pac 
Co. v. Lothrop, CGA.Or., 15 F 2d 
486, reversing, D.C, Lothrop v 
Spokane, P. & S. Ry. Co., 10 F. 
2d 225, and certiorari denied Loth¬ 
rop V. Southern Pac. Co, 47 SCt. 
336, 273 U.S. 742, 71 LEd. 869, 
Lothrop V. Spokane, P. & S. R. 
Co, 47 set. 336. 273 U.S. 742, 71 
LEd 869, and Lothrop v. Oregon- 
Washington R. & Nav. Co., 47 S.Ct. 
336, 273 US. 742, 71 L.Ed. 869. 
Va.—Smokeless Fuel Co. v. Chesa¬ 
peake & O. Ry. Co., 128 S.E. 624, 
142 Va. 355. 

89- U S.—W. P. Brown & Sons Lum¬ 
ber Co. v. Louisville & N. R. Co, 
C.CA.Ky, 82 P2d 94, affirming, D 
C, 7 F Supp. 593, certiorari grant¬ 
ed 37 set- 14, 290 U.S 524, 81 L 
Ed 385. affirmed 57 SCt. 265, 299 

U. S. 393, 81 LEd. 301—Lakewood 
Engineering Co v. New York Cent. 
R. Co.. Ohio. 259 F. 61, 170 C.aA. 
129, error dismissed 41 S.Ct 60, 
254 U.S. 661, 65 L.Ed. 463. 

90. Ala.—^Priebe v. Southern Ry 
Co. 75 So. 409, 200 Ala, 81. 

Fla.—^Louisville & N. R. Co. v. 
Speed-Parker, Inc., 137 So. 724, 103 
Fla. 439. 

91- U S —Carpenter v. Texas & N. 
O. R. Co.. CC.A.Tex, 89 F2d 274. 

Mich.—^New York Cent. Ry. Co. v. 
Calvert 193 N.W. 295, 222 Mich. 
488. 

92- Va.—Smokeless Fuel Co. v 
Chesapeake & O. Ry. Co., 128 SE. 
624, 142 Va. 355. 

93. Mich—New York Cent- Ry. Co. 

V. Calvert. 193 NW. 295, 222 Mich 
488 

13 C.J.9.-^ 


94L U S —American Ry Express Co 
V. Price Bros, C.C.A.Tex.. 54 F 
2d 67 

Va—Smokeless Fuel Co. v. Chesa¬ 
peake & O Ry. Co., 128 SE. 624. 
142 Va, 355. 

Wash —Northern Pac. Ry. Co. v 
Sauk River Lumber Co., 295 P. 
926, 160 Wash 691. 

"Actual cost” of x^aixing cars 
In carrier’s tariff provision that, 
when material for repairing cars is 
furnished by shipper, carrier will 
pay actual cost of the same, the 
words “actual cost of the same” m- 
clude cost of material and labor, but 
not of inspecting or cleaning cars, 
or of attaching grrain doors—Rock 
Milling & Elevator Co. v. Atchison, 

T. & S. F Ry. Co., 158 P 859, 98 
Kan. 478, affirmmg 154 P. 254. 

95- U S —Union Wire Rope Corpora¬ 
tion V. Atchison, T & S. F. Ry. 
Co„ CCAMo.. 66 F2d 965, revers¬ 
ing, D.C., Atchison, T. & S. F. R. 
Co. V. Union Wire Hope Corpora¬ 
tion, 1 FSupp 399, certiorari de¬ 
nied 51 set. 122, 290 U.S. 686, 78 
LEd 591. 

Obvious nieawinfiT 

A shipper who consults a tariff 
has a right to rely upon its obvious 
meaning He cannot be charged with 
knowledge of the mtention of the 
framer's or the earner’s canons of 
construction or some other tariff not 
even referred to in the one carrying 
the rate.—Swift & Co. v. U. S., Ill., 
255 P. 291, 166 CCA, 461. 

96. Union Wire Rope Corporation 
V- Atchison, T. & S. P. Ry. Co., 
CCA Mo, 66 F 2d 965, reversing, 
D.C, Atchison, T. & S. F. R, Co. 
V. Union Wire Rope Corporation, 
1 F Supp 399, and certiorari de¬ 
nied 54 S.Ct. 122, 290 U.S 686, 
78 L.Ed. 591. 

97- Utah.—Jeremy Fuel & Grain Co 
V. Public Utilities Commission, 226 
P. 456, 63 Utah 392. 

98. U.S—Carpenter v. Texas & N. 
O R. Co, CC.A.Tex, 89 P2d 274 
—W. P. Brown & Sons Lumber 
Co V. Louisville & N R. Co, C. 
CAKy., 82 P.2d 94, affirmmg, D 
C, 7 FSupp 593, certiorari gprant- 
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ed 57 set 14, 299 U.S 524, 81 L. 
Ed 385. affirmed 57 SCt 265, 299 

U. S. 393. 81 L.Ed 301—Chicago 
Great Western R. Co. v. Farmers 
Shipping Ass’n, C.CAKan, 59 F. 
2d 657—Updike Gram Corporation 
V St. Louis & S P. Ry Co, C. 
C A Neb. 52 P.2d 94—Updike Gram 
Co V. Chicago & N. W. Ry. Co., 
CCA Neb. 35 F.2d 486—Van Dus- 
en Hamngrton Co. v. Northern 
Pac. Ry. Co, C.C.A Minn. 32 F 
2d 466—^Pillsbury Flour Mills Co. 

V. Great Northern Ry. Co., C.CA 
Minn., 25 P2d 66—Lothrop v. Spo¬ 
kane, P. & S. Ry Co, D C Or, 10 
F.2d 225, reversed on other 
gnrounds, CCA., Southern Pac. Co 
V. Lothrop, 15 P.2d 486, certiorari 
denied Lothrop v. Southern Pac. 
Co., 47 S.Ct. 336, 273 U.S 742, 71 
L.Ed. 869, Lothrop v. Spokane, P. 
& S R. Co, 47 set 336, 273 U. 
S. 742, 71 LEd. 869. and Lothrop 
V. Oregon-Washing:ton R. & Nav. 
Co, 47 S.Ct 336. 273 US 742. 
71 LEd. 869—Louisville Water Co. 
V. Illinois Cent. R. Co, D C.Ky, 
14 F Supp. 301—Portland Cattle 
Loan Co. v. Oregon Short Lme R 
Co., Or.. 251 P. 33, 163 CC.A. 283, 
affirming, DC., Oregon Short Lme 
R Co v. Portland Cattle Loan Co., 
245 P 214- 

Or —Black v. Southern Pac Co , 171 
P 878, 88 Or. 533. 

Va —Smokeless Fuel Co v. Chesa¬ 
peake & O Ry. Co, 128 S.E. €24, 
142 Va. 355. 

Xn. determiiiiing* the mpa-ningr of 
part of the tariff, resort may be had 
to other parts, m order that the 
whole may stand.—^Updike Gram 
Corporation v. St Louis & S. P. Ry 
Co. CCA-Neb, 52 F2d 94—Updike 
Grain Co. v. Chicago & N. W. Ry. 
Co.. CC.ANeb.. 35 P2d 486—Pills- 
bury Flour Mills Co. v Great North¬ 
ern Ry. Co., CC~AMmn., 25 P.2d 66. 

Tariff or supplemeii.t must be con¬ 
strued m Its entirety, considering 
limitations on the title page and 
the rules therein.—Knight v. Chi¬ 
cago. B. & Q. R. Co, 207 N.W. 606, 
114 Neb. 388—Kmght v. Chicago, B. 
& Q. R. Co. 207 NW 505. 114 Neb. 
387—McCaffrey Bros. Co. v. Chicago, 
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Specific provisions in apparent contradiction may plies.® So, where general and specific provisions 

subsist together,^® and apparent inconsistencies be are in apparent contradiction, the specific is con- 

reconciled.^ Similarly, where more than one tariff stnied as qualifying and supplying exceptions to the 
may be applicable to the same service, they must be general.® 

considered together and conflicts avoided wherever Although a general rule of a state railroad com- 

possible.2 Furthermore, a tariff must be construed mission has the force of general law,^ it will not be 

in connection with the rules of a state commission, held to set aside the provisions of a tariff schedule, 

referred to on its title pages, in such a way as to unless the two are clearly inconsistent.® 

harmonize therewith, unless irreconalable conflict Because the tariff is written by the carrier, aU 

appears.* ambiguities or reasonable doubts as to its meaning 

r- 1 j -£ • - r .ti. X -rr x must be resolved against the earner,® and in favor 

General and specific provisions of the tariff must lo 

be construed so as to harmonize, where this is rea- ^ t e s ipper. 

sonably possible,^ but the general rule that special Since, as noted in § 302 supra, a freight tariff 
provisions always control general provisions ap- has the force and effect of a statute where it is 


B & Q. H. Co.. 207 N.W. 503. 114 
Neb. 382. 

Pootnotes and ejLlxaneons matters 
While freight tariffs should be 
construed according to plain import 
of language employed, particular 
phrases or sentences in tariff sheet 
must he considered in connection 
witb subject matter and circum¬ 
stances to which language refers, 
such, as footnotes or other extrane¬ 
ous matters.—Jeremy Fuel & Gram 
Co. V. PuhUc Utilities CoTrinnission, 
226 F. 456, 63 Utah 392. 

99- U S —Van Dusen Harrmgton Co. 
V- Northern Pac. By. Co., C.C.A. 
Kmn., 32 F.2d 466. 

1 . Va.—Smokeless Fuel Co. v. Ches- 
apealce & O. By. Co., 128 SE. 624, 
142 Va. 355. 

2 . U.S.—Liouisville Water Co. v. II- 
Imois Cent. R- Co., D.CJKy., 14 F. 
Supp. 301. 

3 . Fla —Ijouisville & N. B. Co. v. 
Speed-Parker, Inc., 137 So. 724, 
103 Fla. 439. 

4. Fla.—^LiOuisville & N. B. Co. v. 
Speed-Parker, Inc., supra. 

5. U.S.—Uouisville Water Co. v. II-j 
linois Cent. R. Co., I>.C.Ky, 14 F. | 
Supp. 301. 

Tex.—^Butcher & Moore Lumber Co 
V. Beaumont, S. L. & W. By. Co., 
Civ.App., 33 S.W2d 1077, affirmed, 
CoiulApp.. 49 S.W.2d 726—King v, 
Chicago, B. I. & G. By. Co., Civ. 
App. 241 S.W. 180 

e. U.S.—PiUshury Flour MiUs Co. 
V. Great Northern By. Co., CCA. 
Mmn., 25 F2d 66. 

Ohio—New Tork. C. & St. L. B Co 
V. Miller City Tile Co, 19 Ohio N 
P,N.S.. 244. 

7- Fla—^Louisville & N. R. Co. v 
Speed-Parker, Inc., 137 So. 724, 103 
Fla 439 

GomnnissioxL regulations govern tariff 
Regulations contained in railroad 
commission’s classification must gov¬ 
ern, unless local intra-state tariff ex- i 
pressly provides otherwise, or con- J 


tains inconsistent provisions-—Louis¬ 
ville & N. R Co V Speed-Parker, 
Inc. 137 So. 724. 103 Fla. 439. 

8. Fla—Louisville & N. B Co v. 
Speed-Parker, Inc., supra. 

9- U S.—Chicago & N. W By. Co. v. 
Wilcox Co., CCA.ni. 68 F2d 883, 
certiorari denied 55 S-Ct. 72, 293 
U S. 560, 79 L ESd. 661—Union Wire 
Rope Corporation v. Atchison, T. & 
S. F. By. Co, aCAMo, 66 F2d 
965, reversing, DC., Atchison, T. & 
S. F. B. Co V. Union Wire Rope 
Corporation, 1 F Supp 399 and cer¬ 
tiorari denied 54 S Ct. 122, 290 U.S 
686, 78 LEd. 591. 

Ark—Swift & Co. V. Ft. Smith & W. 
By. Co„ 16 SW.2d 1001, 179 Ark. 
516. 

Tex—^Texarkana & Ft. S. By. Co. v 
Houston Gas & Fuel Co, 51 S W.2d 
284, 121 Tex. 594—International- 
Great Northern B- Co v. Singer 
Iron & Steel Co, Civ.App., 96 S. 
W2d 1003. 

Va —Smokeless Fuel Co. v. Chesa¬ 
peake & O By. Co, 128 SE 624, 
142 Va. 355. 

Wash —Northern Pac. By. Co v. 
Sauk Biver Lumber Co, 295 P. 926. 

• 160 Wash. 691. 

Not entitled to liberal construction 
Garner, having . prepared tariff 
schedule for interstate shipments, is 
not entitled to have them liberally 
construed m its own favor, and the 
rule of fair and reasonable construc¬ 
tion applies.—^Raymond Hadley Coi^ 
poration v. Boston & M B B., 174 N 
Y S. 342, 186 App.Div. 341, appeal dis¬ 
missed on condition 123 N E. 886, 226 
NT. 711, and affirmed 126 N.B 921, 
227 NY 648. 

Diversion and recousignlug tariffs 
are construed strictly; the earner, 
not being compelled to publish such 
tariffs in any particular teims, must 
abide by the terms he has chosen — 
Van Dusen Harrmgton Co. v North¬ 
ern Pac. By Co, CCAMinn., 32 F 
2d 466. 

10- U.S—Union Wire Rope Corpora¬ 
tion V- Atchison, T. & S. F- Ry^. 
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Co, COAMo, 66 F2d 965, revere- 
ing, DC, Atchison, T & S F. By. 
Co- V. Union Wire Rope Corpora¬ 
tion, 1 P.Supp 399, certioran de¬ 
nied 54 set 122. 290 US. 686. 78 
LEd. 591—Atlantic Bridge Co v 
Atlantic Coast Line R Co., D.C 
Fla., 56 F.2d 163, affirmed, C.C.A, 
Atlantic Coast Line Co v. Atlantic 
Bridge Co., 57 F2d 654—American 
Trust Co V. American Ry Exp 
Co, D C Ind, 42 F 2d 272, reversed 
on other grounds, CCA. American 
Ry Express Co. v. American Trust 
Co, 47 F.2d 16, certiorari denied 
American Trust Co v American 
Ry Express Co, 52 S Ct. 13. 284 
US 629, 76 LEd 536—Southern 
Pac Co V. Lothrop, CCAOr., 15 
F 2d 486, reversing on other 
grounds, D C, Lothrop v. Spokane, 
P & S. Ry. Co.. 10 F.2d 225, and 
certioran denied Lothrop v. South¬ 
ern Pac. Co, 47 S Ct. 336, 273 U 

5 742, 71 LEd. 869, Lothrop v 
Spokane, P. & S. R Co, 47 S.Ct. 
336, 273 U.S. 742. 71 L Ed. 869. and 
Lothrop V. Oregon-Washington R. 

6 Nav. Co, 47 S Ct. 336, 273 US. 
742. 71 LEd 869. 

Ark.—Swift & Co. V. Ft. Smith & 
W By Co. 16 S.W2d 1001, 179 
Ark 516. 

Or—Green Mountam Log Co. v. Co¬ 
lumbia & N R R. R, 16 P 2d 1106. 
141 Or 188. 

Tex.—^International-Great Northern 

R Co V. Singer Iron & Steel Co, 
CivAlPP , 96 S W.2d 1003 
Bates fixed by traflic bureaus aud 
organisations are construed liberally 
m favor of shipper in case of am¬ 
biguity.—Lothrop V. Spokane. P. & 
S By. Co., DC Or., 10 F2d 2S5. re¬ 
versed on other grounds, C C-A, 
Southern Pac. Co v. Lothrop, 15 F. 
2d 486, certiorari denied Lothrop v. 
Southern Pac Co, 47 S Ct 336, 273 
US 742, 71 L.Ed. 869. Lothrop v. 
Spokane, P. & S. R Co. 47 SCt 336, 
273 U.S 742. 71 L Ed 869. and Loth¬ 
rop V Oregon-Washington R & Nav. 
Co, 47 S-Ct. 336. 273 US. 742, 71 L. 
Ed. 869. 
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properly filed and published, it is often treated as a 
statute for purposes of construction.^! Manifest 
omissions from a freight tariff may, in accordance 
with the rules stated in the CJ.S. title Statutes § 
328, also 59 CJ. p 974 note 15, be supplied in order 
to avoid absurd consequences and to effectuate the 
intention as ascertainable from the context!^ 
When its meaning is ascertained the tariff operates 
as law which the court must apply as any other 
law.!3 

Ordinarily, the construction of a tariff presents 
a question of law;!^ but the relation of tariffs one 
to another in a common territoiy is not entirely a 
question of law, but more in the nature of a mixed 
question of law and fact;!® and the conformity of 
a special contract between carrier and shipper, to 
the controlling tariff, is a question of fact!® 

Where the meaning of a freight rate tariff pro¬ 
mulgated by a state commission is plain, there is no 
occasion to apply to the commission for a construc¬ 
tion thereof ;!7 but otherwise, it is a matter pri¬ 
marily for the commission.!® 

In an interstate carrier's suit in a state court to 


recover an alleged deficiency of freight charged 
under a published schedule, the state court has ju¬ 
risdiction to construe the schedule filed with the 
interstate commerce commission to determine 
whether the rate so charged is illegal.!® 

§ 304. Proceedings to Enforce Compliance 
by Carrier with Rates Fixed by 
Statute or Railroad Commission 

Independently of statute a court of equity has juris¬ 
diction to enjoin a carrier from collecting other than the 
prescribed rates, which suit may be commenced by the 
state or representative thereof, but not in some states by 
a shipper, and may be instituted regardless of any laches 
in the commencement of the proceeding. The prescribed 
rate is presumed proper and the carrier has the burden 
of showing that It is unreasonable. 

Independently of any remedy given by law, a 
court of equity has inherent jurisdiction to enjoin 
a carrier from collecting rates other than those 
prescribed by the legislature or regulatory commis- 
sion,2® and in a proper case may and should issue 
a preliminary injunction to compel the earner to 
charge the prescribed rate until the determination 
of the suit.21 An information in the nature of a 


11. XJ.S. —^Updike Grram Co. v. Chica¬ 
go & N..W. Ry. Co., C.aA.Neb, 35 
P2d 486—Pillsbury Flour Mills 
Co. V. Great Northern Ry. Co., C G. 
A-MiTin,, 25 F.2d 66- 

12. Utah —Gunnison Sugar Co. v. 
Public Utilities Commission of 
Utah. 256 P. 790, 69 Utah 621. 

As to rate on sugar 

Freight tariff was held to quote 
sugar rates in cents per hundred 
pounds, not per ton, as mdicated at 
top of sheet containing last of stone 
schedule since rates in cents per 
ton would be absurdly unreasonable 
while such rates m hundred pounds 
would be appropriate and reasonable. 
—Gunnison Sugar Co, v. Public Utili¬ 
ties Commission of Utah, 256 P. 790, 
69 Utah 521. 

13L Kan.—-Atchison, T. & S. F. Ry. 
Co. V. Young, 171 P. 1156, 102 Kan. 
875. 

14. U.S.— -W. P. Brown & Sons Uum- 
her Co. v. Liouisville & N. R Co., 
57 S.Ct. 265, 299 U.S. 393, 81 LFd. 
301, afSrmmg, CCA., 82 F2d 94, 
affirming. D C.,^ 7 F Supp. 593, cer¬ 
tiorari granted 57 S.Ct. 14, 299 U. 
S. 524, 81 LKd. 385—Southern Ry. 
Co. V. Fichler, C.C.AMO, 56 F.2d 
1010—Hohenberg v. tiouisville & N. 
R. Co., C-CAuAla., 46 F.2d 952, cer¬ 
tiorari denied 52 S.Ct. 6, 284 U.S. 
617. 76 IiJEd. 527—Pillsbury Flour’ 
Mills Co. V, Great Northern Ry. 
Co, C C.A.Minn , 25 F 2d 66—Davis 
V. Praine Pipe Xiine Co., CCA 
Kan, 298 F 393. 

Fla.—Ijouisville & N. R. Co. v. Speed- * 


Parker, Inc.. 137 So. 724, 103 Fla 
439. 

15k U S.—Davis v. Prairie Pipe Dine 
Co. C,C.AKan.. 298 F. 393. 

IGL Mich.—Grand Trunk Western R 
Co. V. Mount Clemens Sugar Co., 
269 N.W, 208, 277 Mich. 366. 
Bngiue hire agreement 

Whether the services contemplat¬ 
ed in an engine hire agreement are 
identical with, those covered by the 
controlling tariffs is a question of 
specific fact, not a mere matter of 
resemblance—Grand Trunk Western 
R. Co. V. Mount Clemens Sugar Co., 
269 N.W. 208, 277 Mich. 366. I 

17- U.S.—St. Louis, I. M. & g* Ry. I 
Co. V. J- F Hasty & Sons, Ark, 
41 set. 269, 255 US. 252, 65 DBd. 
614. 

la. Wash,—Northern Pac. Ry. Co. v. 
Sauk River Dumber Co, 295 P. 926, 
160 Wash, 69D 

*0EN>aTd measure” 

(1) MeaniTig of words ''board meas¬ 
ure" in railroad’s tariff was pnmai^ 
ily for department of public works 
to determine, where not defined in 
tariff—^Northern Pac. Ry. Co. v. 
Sauk River Lumber Co, 295 P. 926, 
160 Wash. 691. 

(2) Such department’s action in 
applying scalmg bureau's construc¬ 
tion of “board measure" was not ar¬ 
bitrary or capricious —Northern Pac. 
Ry. Co. V. Sauk River Lumber Co, 
supra. 

19. Wash —Southern Pac. Co. v. 
Frye, 143 P. 163. 82 Wash. 9. 
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20. U S —People of Porto Rico v. 
American R. Co of Porto Rico, C. 
CAPorto Rico, 254 F 369. 165 C 
CA 589, certiorari denied Ameri¬ 
can R. Co. of Porto Rico v. Peo¬ 
ple of Porto Rico, 39 S.Ct. 259, 249 
US. 600, 63 LEd- 796 

ND—State v. Chicago & N. W. Ry. 

Co, 179 NW. 378, 46 N.D. 313. 

10 C J. p 433 note 46 
Mandamus to enforce compliance by 
carrier with prescribed rate see 
C J.S. title Mandamus § 231. also 
10 C.J. p 433 note 56—p 434 note 61, 

21. Md,—^Towers v. Kensingrton Ry. 
Co of Montgomery County, 102 A 
1011, 131 Md. 649. 

Temporary iojimctioiL hdd proper 
(1) In transit commission’s pro¬ 
ceeding against railroad under stat¬ 
ute providing that subsidiary domes¬ 
tic railroad shall not charge rate 
withm city exceeding rate charged 
by parent foreign corporation for 
similar service to adjacent state, 
granting of temporary injunction 
held proper exercise of discretion, in 
view of benefits enjoyed by defendant 
railroad ft>r sixteen years under 
rates fixed by interstate commerce 
commission greater than those fixed 
by state statute.—^Transit Commis¬ 
sion V Long Island R Co., 288 N.Y. 
S 938, 248 AppDiv. 749, affirmed S 
N.E.2d 622. 272 N.Y 27. 

(2> Because of the many smsH 
sums which may be collected, ren¬ 
dering restitution practically impos¬ 
sible, injunction pendente lite should 
issue in suit by the state to enjom 
^express companies, as unauthorized. 
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quo warranto against a railroad persistently charg¬ 
ing, and threatening to charge in the future, rates 
in excess of the maximum fixed by the legislature 
aifords no adequate remedy.22 Such action may be 
maintained by the state^S or by the state regulatory 
commission and, although in some states, an in¬ 
junction will not lie on the suit of a shipper to com¬ 
pel a carrier to transport goods at the rate fixed by 
law,25 in others, suits by shippers to restrain a car¬ 
rier from charging and collecting any other than 
the prescribed rate have been maintained.26 This 
right is not affected by the failure of the state, for 
a number of years, to institute proceedings to pre¬ 
vent the charging of rates in excess of those fixed 
by statute nor can its delay in instituting pro¬ 
ceedings be construed as an acquiescence in the acts 
of the carrier in charging excessive rates, and as a 
waiver of its right to enforce compliance with the 
statute.28 In such a proceeding the carrier can de¬ 
fend on the ground that the prescribed rates are 
not compensatory for the service rendered.29 The 
court will start with the presumption that the stat¬ 
ute is a valid and constitutional exercise of the leg¬ 
islative power ;30 and if the carrier makes the de¬ 
fense that the statute is unconstitutional, as pre¬ 


scribing rates which are unreasonable or confisca¬ 
tory, the burden of proof is on it to show this fad 
by a clear preponderance of the evidence and 
dt must make a full, fair, and complete disclosure 
of all the facts to enable the court to determine 
whether or not the rates are unreasonable.^^ In a 
proceeding by information before the commission 
because of violation by a railroad company of an 
order of the commission as to switching charges, 
the carrier will be permitted to introduce evidence 
to controvert the reasonableness of the regulations 
sought to be enforced^s In such a proceeding an 
answer will be construed reasonably and in the light 
of the complaint with reference to which it was 
drawn.34 The fact that the bill does not show spe¬ 
cific injury to the public will not prevent the grant¬ 
ing of an injunction; it is sufficient that the facts 
alleged satisfy the court that defendant’s disobedi¬ 
ence of the law may be productive of public in- 

jury-^5 

Notice'" of hearing. Where a railroad company 
has had ample opportunity to be heard on an amend¬ 
ment to a rule of the railroad commissioners, it 
cannot complain, in a proceeding against it to en- 


from putting: In effect higher rates, 
the complaint stating a cause of ac¬ 
tion.—State V. American Ry. Express 
Co.. 170 NW. 570. 41 S D. 337. 

22L NH—State v. Boston, etc., R. 

Co. 74 A, 542, 75 N.H. 327, 340. 

10 C J. p 433 note 47. 

23- NT.—People v. Lrong Island R. 
R.. 1S5 N.Y.S 594, 113 Misc. 700, 
reversed on other grounds 186 N. 
TS. 589, 195 AppDiv. 897, 

10 aj. p 433 note 48. 

Institution of pioceeding' hy attorney 
general 

Under Const.1846 art 5 9 1» and 
Executive Li. 9 62. thfe attorney gen¬ 
eral was empowered to bring an ac¬ 
tion in the name of the people of the 
state to enjoin railroads from charg¬ 
ing unlawful rates.—People v. Long 
Island R. R.. 185 N.Y.S. 594. 113 Misc. 
Rep. 700, reversed on other grounds 
186 N.T.S. 589. 195 App.Liv. 897. 

24L Ind.—Chicago & E. L Ry. Co. v. 
Public Service Commission of In¬ 
dian^ 186 NE 330. 205 Ind. 253. 
certiorari domed 54 S.Ct. 123, 290 
U.S. 688. 78 L.Ed 592. 

25b N J.—Rogers Locomotive, etc, 
Works V, Erie R. Co., 20 N J Eq. 
379. 

2 GL US —Vandalia R. Co. v. Schnull, 
41 set. 324, 255 US. 113. 65 LEd 
539, reversing 122 N.E 225. 188 
Ind 87, conformed to 130 N E. 865, 
190 Ind. 698. 


27. N.BL—^State v. Boston, etc., R 
Co., 74 A 542, 75 N.H. 327. 

10 C.J. p 433 note 49, 

SO. N.BL—State v. Boston, etc., R. 

Co,, supra. 

10 C J. p 433 note 50. 

29- U S—Vanda ha R. Co. v. Schnull, 
41 S Ct. 324, 255 U S. 113, 65 L Ed. 
539, reveising 122 NE 225, 188 
Ind. 87, conformed to 130 NE. 865, 
190 Ind. 698. 

Yailure to appeal from coTnmissiou’s 
order 

Such defense is not prevented by 
the fact that the carrier had not ap¬ 
pealed from the order of the com¬ 
mission as authorized by the state 
law, especially where the contention 
was first made m the United States 
supreme court on wnl of error to 
the state court—Vandalia R. Co v. 
SchnuU, 41 set. 324, 255 U.S 113, 
65 LEd. 539, reversmg 122 NE 225, 
188 Ind 87. conformed to 130 N.E. 
865, 190 Ind 698. 

30. Neb.—Slate v. Adams Express 
Co, 122 NW. 691, 85 Neb. 25, 42 
LRA,NS., 396. 

31- Neb —state v- Adams Express 
Co, supra. 

Evideuce held to show intra-state 
rate applicable 

Evidence held to support finding 
that transportation of coal, purchas¬ 
ed by railroad, from mine to point 
of interchange between buyer rail¬ 
road and Iransportmg railroad, where 
coal was diverted for consumption, 
constituted movement in "mlra-state 
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commerce,” and therefore intra-state 
rate rather than interstate rate was 
controlling—Chicago & E. I. Ry Co 
V Public Service Commission of In¬ 
diana, 186 NE. 330, 205 Ind 253, cer¬ 
tiorari denied 54 S Ct. 123, 290 U S. 
688 , 78 L Ed. 592. 

3BL Neb —State v. Adams Express 
Co. 122 NW 691, 85 Neb 25, 42 
LRA,NS, 396. 

33. Okl.—Atchison, etc, R. Co. v. 
State, 109 P. 218, 26 Okl 166. 

34- US—Vandalia R. Co v Scbnull, 
41 S Ct 324, 255 U S 113, 65 L.Ed 
539, reversing 122 NE 225. 188 
Ind 87, conformed to 130 N.E 865, 
190 Ind. 698 

Answer held not demurrable 

In a suit by shippers to restrain a 
earner from charging more than spe¬ 
cified rates fixed by a stale commis¬ 
sion, an answer alleging that the 
rates so fixed were not compensatory 
was not demurrable for failing to 
allege that the cost of service re¬ 
ferred to therein was the cost of 
service between the particular sta¬ 
tions to which the rales apply, since 
the answer manifestly related to the 
rates and service referred to m the 
complaint, and was so regarded by 
the state supreme court, whose judg¬ 
ment was under review—Vandalia 
•R Co. V. SchnuU, 41 S.C1- 324, 255 
US 113, 65 LEd 539, reversing 122 
N.Ej, 225, 188 Ind 87, conformed to 
130 NE 865, 190 Ind 698. 

35. Wis—^Atty-Gen v. Chicago, etc., 
R Co , 35 Wis. 425. 
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force observance of the rule, that the notice of hear¬ 
ing did not strictly comply with the statute.^® 

§ 305. Proceedings by Carrier for Relief 
against Unreasonable Rates 

If prescribed rates are unreasonable a carrier cannot 
for that reason refuse to give service, but its remedy Is 
to apply to the regulatory commission or the courts for 
relief, a remedy to which It is entitled even though It 
has put the rates Into effect. The carrier must base its 
case on the unreasonableness of the rate as to itself, not 
as to others. A minority stockholder may, on a proper 
showing, bring a proceeding to secure a revision of^ rates. 

If the rates fixed by a regulatory commission are 
unreasonable or confiscatory the carriers cannot re¬ 
tire from business, but their remedy lies in appeal 
to the commission and the courts for relief against 
the rates so established.^^ They may contest rates 
fixed by a state regulatory commission, if found to 
be confiscatory;^® and this right is not impaired by 
their action in putting the rates into effect®® The 
question whether rates for transportation fixed by 
a state constitution, statute, or a railroad commis¬ 
sion are so unreasonably low as to deprive the car¬ 
rier of just compensation is a subject of judicial 
inquiry in a court of competent jurisdiction^® 
which, as is shown supra § 284, is the final judge 
of what is reasonable, of what impairs the right of 
a corporation to reasonable compensation, or of 
what amounts to confiscation. A carrier must base 
its attack on prescribed rates on the ground that 
they are unreasonable or confiscatory as to it, and 
cannot avail itself of any grievance which other 
carriers may have because of such rates.^^ A car¬ 
rier cannot recover on a quantum meruit basis for 
services performed for another carrier in intra¬ 


state commerce where the question as to the right 
to charge for such services and the amount there¬ 
for is pending before a state regulatory commis¬ 
sion. 

In a shipper’s action to enforce an award based 
on a prescribed rate, a carrier cannot assail as con¬ 
fiscatory such rate, but can do so only by an ac¬ 
tion for that purpose, as by a suit in equity, in a 
court having jurisdiction, which can for once and 
for all determine its validity.^® 

Proceedings by stockholder, A minority stock¬ 
holder of a carrier may file a complaint with a 
state regulatory commission, and, on a proper show¬ 
ing, secure a revision of rates.'*^ 

§ 306. Injunction 

a. Right to injunction 

b. Jurisdiction 

c. Suspension of rate or penalty pend¬ 

ing suit 

d- Defenses 

e. Parties 

f. Pleading and evidence 

g. Decree 

a. Eight to InjimctioiL 

(1) In general 

(2) ' Preliminary injunctions 

(1) In General 

On a bill liled by a carrier the courts, after ascer¬ 
taining the facts, may enjoin the enforcement of rates 
which are clearly shown to be unreasonable and con¬ 
fiscatory; but they cannot enjoin the exercise by a regu¬ 
latory commission of its power to fix rates. 


3Gi. I*La.—State v. Florida Fast Coast 
H. Co., 68 So. 729, 69 Fla. 480. 

37. Colo.—Denver & S. Ij. R. Co. v. 
Chicagro, B. & Q. R. Co., 171 F. 74, 
64 Colo. 229. 

Increase in. rate proper remedy j 
If the rate in force is not suffi¬ 
cient to compensate railroad com¬ 
pany for service of stoppage m 
transit as to intra-state shipments, 
remedy is an increase in rate, rather 
than denial of the service.—Chicago. 
M. & St. P. Ry. Co. V. Board of Rail¬ 
road Com'rs, 199 N.W. 453, 47 SD 
395, error dismissed 46 SCt. 485, 271 
IT S. 645, 70 L..Ed. 1129. 

38b U.S.—^Augrusta-Aiken Ry. & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of South Carolina, CC.A. 
S C , 281 F. 977. 

ZTo estoppd 

Under S.C Civ.Code 1912 §§ 3174, 
3175, authorizing the state railroad 
commission to fix reasonable rales, 
there is no contract between a rail¬ 
road company and the state respect¬ 


ing rates so fixed which estops the 
company from contesting the rea¬ 
sonableness or assertmg the confisca¬ 
tory character of such rates —Au- 
grusta-Aiken Ry. & Electric Corpo¬ 
ration V. Railroad Comnmssion of 
South Carolma, C.C A S.C. 281 F. 
977. 

39. U.S.—Allen v. St. Douis South¬ 
western R. Co., Ark, 33 SCt. 1030, 
230 US. 553, 57 L.Ed. 1625. 

Ind-—Cleveland etc., R. Co. v. Blind, 
105 N.EL 483, 182 Ind. 398. 

40. U.S—Montana, W. & S R Co. v. 
Morley. DC Mont, 198 F. 991. 

10 C.J, p 434 note 63. 

41- Or.—^Valley & Siletz R. Co v. 
Thomas. 48 P 2d 358, 151 Or. 80. 

40. Pa.—Pittsburgh & D. E. R. Co 
V. South Shore R. Co., 107 A. 680, 
264 Pa. 162. 

Switching services 

If a railroad, operatmg only as a 
switching facility at a plant, has 
applied to a state public service com¬ 
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mission to annul cancellation of an 
agreement as to compensation for 
the switching services by the line 
carrier and for the allowance of a 
fair compensation for such services 
m intra-state commerce, which ap¬ 
plication was pending at trial of ac¬ 
tion involving the charges, the 
switching company could not recov¬ 
er as to claims which may he dis¬ 
allowed by the commission.—Pitts¬ 
burgh & D. E R. Co V. South Shore 
R Co., 107 A. 680, 264 Pa. 162 

43. Ky.—Louisville & N. R Co v. 

Greenbrier Distillery Co., 187 S.W. 

296, 170 Ky 775. 

44b yoint rates 

Minority stockholder of railroad 
may file complaint with state com¬ 
mission, and on proper showing se¬ 
cure revision of joint intra-state 
rates and divisions thereof—Backus- 
Brooks Co. V. Northern Pae Ry Co, 
CC.A.Minn, 21 P2d 4, certiorari de- 
med 48 set. 120, 275 US. 562, 72 
L.Ed. 427. 



§ 306 


CABEIEES 


13 C.J.S. 


On a bill filed by a carrier the courts will en¬ 
join the enforcement of rates which are clearly 
shown to be unreasonable in their operation against 
the carrier and of a confiscatory nature.^® Never¬ 
theless, courts have no power to enjoin the exer¬ 
cise by a board of commissioners of its power to fix 
rates; it is only when rates have been fixed that 
the court has power to review them.^6 However, 
when rates, either tentative or final, have been put 
in force and are maintained in actual operation un¬ 
der penalty of fines, the carrier is entitled to an 
injunction against their continuance, if shown to 
be confiscatory;^^ and it has been held that, where 
commissioners have advertised that a sdiedule pre¬ 
pared by them will be put in force on a day named, 
this will be sufficient to give a court of equity ju¬ 
risdiction, on the application of a carrier before the 
expiration of the time to restrain the enforcement 
of the sdiedule.** In a proceeding in the federal 
court by a carrier to restrain the enforcement of 
an order made on application of a shipper by a 
state reg^atory commission which canceled a prior 
order amendmg a tariff, which cancellation order 
was affirmed on appeal to the courts, if the state 
regulatory commission had jurisdiction to control 
the making or changing of the tariff, the procedure 
whereby it made the cancellation order and the ap¬ 
peal to the courts constituted the administrative 
action prerequisite to judicial action, so as to pre¬ 
sent a justidable question to the federal court** 

When asked to enjoin the enforcement of rates 
as being unreasonable and confiscatory, the court 
must ascertain the facts on which the reasonable¬ 
ness of the rates depends,*® it being of the utmost 

45. IT.S.—Philadelpliia & R. R. Co. 

V. U. S.. Pa.. 36 S.Ct 354. 240 U.S. 

334. 60 Ii.£d. 675. 

10 C.J. p 434 note 65. 

46. TJ.S.—Chicago. B. & Q. R. Co. v. 

Winnett Eightli Circuit 162 P. 

242, 89 C.CA. 222. 

10 C.J. p 435 note 66. 

U.S.—Love V. Atchison. T & S 
P. R Co.. Okl., 185 P. 321, 327. 107 
C.CA 403. affirmiTif: 174 F. 59. 177 
F. 493. 

10 C.J. p 435 note 67. 

48. U S.—Chicago & N. W. R. Co. v. 

Dey. CC.lowa. 35 P. 866. 1 RRA. 

744. 

49. U.S.—^Missouri Pac. R R Corpo¬ 
ration in Nebraska v. Nebraska 
State Ry. Commission. C.C.A.]Sreb., 

65 F 2d 557, certiorari denied 54 
S.Ct 72. 290 U.S. 656. 78 L.Ed. 568 

50. TJ.S.—Seaboard Air Lme R Co. 

V. Railroad Commission of Alaba¬ 
ma. CCAla 155 P 792 

SOL U.S.—Chicago, M. & St P. R 


importance that the facts shall be clearly and ac¬ 
curately found.*^ In proceedings of this nature, 
the general rule, considered supra § 299, as to the 
burden of proof where a rate is attacked and the 
presumption of validity of a rate established or ap¬ 
proved by act of the legislature or regulatory com¬ 
mission, applies so that the court starts with the pre¬ 
sumption that the act of the legislature or of the 
regulatory commission is valid, and the burden of 
proving the contrary rests on the carrier,* 2 espe¬ 
cially where the rates complained of were adopted 
at the special request of the earner and other rail¬ 
road companies.** To authorize the issuance of an 
injunction it is essential that it be clearly shown 
that the rates are unreasonable and in violation of 
the carrier’s constitutional rights;** and, as ap¬ 
pears infra § 306, this is especially true m respect 
of injunctions before final hearing. The jurisdic¬ 
tion of the court should not be exercised except in 
a case reasonably free from doubt.** If there is 
room for a difference of intelligent opinion as to 
whether rates complained of will be remunerative, 
the courts should not interfere, but the reasonable¬ 
ness of the rates should be left to the test of experi¬ 
ment.*® Where, by statute, the railroad commis¬ 
sion is empowered to grant a rehearing in any case 
in which it has made a final order, or to modify 
any final order made by it, such statute must be 
construed as giving the commission unlimited pow¬ 
er to effect or to modify any order, and to correct 
its own errors, and the court will not grant relief 
m the first instance where relief is within the pow¬ 
er of the commission to give on proper application 
therefor.**^ 

PetitioiL fox reheaxing conditioxL pre¬ 
cedent to jnnsdiction. 

Where the statute provides that 
the filing of a petition for rehearing 
within twenty days after the entry 
of a final order by the regulatory 
coTYirnission is a condition precedent 
to a court's acquiring jurisdiction to 
review such order, a railroad not pe¬ 
titioning for rehearing withm twenty 
days cannot have order fixing freight 
rates set aside and enforcement en- 
j'omed.—^Baltimore & O R Co v. 
Public Service Commission of Indi¬ 
ana. 177 NE. 260, 202 Ind. 618. 

Probable dels^ In action by corn-ini'- 
Sion ^-mwis^tezlal 

Under a statute providing that the 
orders of the regulatory commission 
shall take effect not more than thirty 
days after entry thereof, unless sus¬ 
pended or modified by the coinims:- 
sion, impliedly authorizes the com¬ 
mission to suspend the taking efCect 
of any order pending a petition for 
rehearing or a modification thereof, 
so that a party aggrieved by an order 


Co. V. Tompkins, S.D, 20 S.Ct. 336, 
176 U.S. 167. 44 LEd. 417. 

SfiL U.S.—Chicago. M. & St. P. R 
Co. V. Tompkins, SD., 20 S.Ct. 336, 
176 US. 167. 44 L.Bd. 417. 

Mich.—Michigan Cent. R Co. v. 
Wayne Cir Judge, 120 N.W. 1073, 
156 Mich. 459 

53. US —Bush V. Texas & P. Ry. 
Co.. jy.CJjSL, 290 F. 1008 

54. U.S—<:hicago, M. & St. P. R 
Co. V. Tompkins, S D, 20 S CL 336, 
176 U.S. 167, 44 LEd. 417. 

10 C.J- p 435 note 72. 

55. U.S—Ex p. Toung, Minn., 28 
SCL 441, 209 U.S. 123, 52 L.Ed 
714, 13 LRA-JO^S, 932, 14 AnnCas. 
764 

10 C.J. p 435 note 74. 

56. U S —Chicago, B & Q R Co. v. 
Uey, CCIowa, 38 F. 656. 

10 C J p 435 note 75. 

57- Ind—Chicago, etc, R Co. v. 
State R. Commji-, 95 NE. 364, 175 
Ind. 630. 
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(2) Preliminaiy Injuncdons 

In accordance with the rules governing the granting 
of preliminary injunctions generally, the granting or 
refusal of a preliminary injunction against the enforce¬ 
ment of a rate or an order relating thereto rests in the 
sound discretion of the court. It will ordinarily be grant¬ 
ed only where a reasonably clear showing is made that 
the rate attacked is unreasonable and will be invalidated 
on final hearing, and the failure to grant will cause ir¬ 
reparable injury. 

Conformably to the rule applicable to preliminary 
injunctions generally, considered in the CJ.S. title 
Injunctions § 14, also 32 C.J, p 31 note 17, the 
granting or refusal of a prelrniinary injunction 
against the enforcement of rates or an order relat¬ 
ing thereto rests in the sound discretion, of the 
court.58 Such an injunction may not be granted 
for merely the asking, but there must be at least 
a prima facie showing to the court that complain¬ 
ant has a right to the final relief asked.^^ It must 
be shown clearly that the rates are unreasonable 
and in violation of the carrier’s constitutional 
rights.®® A preliminary injunction against the en¬ 
forcement of rates already in effect will be denied 
where the rate attacked is not violative of either 
the federal or state constitution and there is no con¬ 
clusive proof offered that it is unreasonable,®^ or 
where complainant fails to introduce evidence to 
show that the order of the commission establish¬ 
ing the rate attacked was either arbitrary, unjust, 
unreasonable, or illegal, or which would overthrow 
the presumption of reasonableness which exists in 
favor of the action of the commission,®^ or where 
the alleged confiscatory rates have not gone into 
effect, and it is probable that a practical test will 
be required for the purpose of determming whether 
they are in fact confiscatory;®® and where this 
state of facts exists the fact that bonds have been 

of the commission cannot resort to 
the courts merely on the ground that 
a petition for rehearingr will not 
probably be acted on by the commis¬ 
sion before the time fixed by the 
statute for the taking effect of the 
order unless suspended by the com¬ 
mission —Chicagro, etc.. It Co v. 

State R. Commn, 95 N.E 364, 175 
Ind 630 

5a. XJ.S.—^Trenton & Mercer County 
Traction Corp. v. Board of Public 
Utility Com*rs of New Jersey, N. 

J, 229 F 140, 143 C.C.A. 416. 

10 C.J. p 435 note 77. 

59. Ind—Public Service Commission 
of Indiana v. Baltimore & O It 
Co.. 169 NE. 530, 202 Ind 449, re¬ 
hearing demed 176 N.E. 551, 202 
Ind. 449. 

aa us—Wmthrop v. Fellows, D.C. 

Mich., 230 F. 702. 


given by complainants to protect the interests of 
shippers will constitute no ground for granting the 
mjimction in case the bonds do not afford adequate 
protection.®^ Where it is claimed on reasonable 
grounds and in good faith that the rates attacked 
are not confiscatory, the court should not destroy 
the status quo by issmng a preliminary injunction 
c^ainst the enforcement of rates already in force.®® 
The fact that the penalty for violation of the orders 
of a regulatory commission fixing rates may be ex¬ 
cessive or exorbitant affords no ground for a pre¬ 
liminary injunction, smce such penalties are sepa¬ 
rable from the order of the commission, and it is 
not necessary for the court to pass judgment on the 
penalty provisions in advance of any attempt to en¬ 
force them.®® However, where the rates fixed by 
a regulatory commission are subject to grave and 
serious doubt, an interlocutory injimction may be 
granted pending a judicial determination of the 
reasonableness of the rate.®^ Also, where the rates 
attacked are apparently so flagrantly unjust and so 
in conflict with experience and common knowledge 
as to what is right as to appear unfair and prob¬ 
ably confiscatory on their face, a preliminary in¬ 
junction may be granted in advance of an actual 
test to determine their reasonableness;®® and in 
accordance with the principle that courts of equity 
may by a preliminary injunction effect a change in 
the status quo, if it is necessary to do so to avoid 
an irreparable injury from a continuing wrong, a 
preliminary injunction may be granted to restrain 
the further enforcement of rates established by a 
commission, and may be continued in force for a 
sufficient length of tune to show that they are un¬ 
reasonable and confiscatory.®® Also, where a state 
of facts appears which shows a reasonable proba- 
bihty that the rates may be adjudged mvalid on 

put into operation by tbe railroad 
companies, a preliminary injunction 
will not be granted at suit of stock¬ 
holders of such companies to restrain 
further enforcement of such rates 
by the state or obedience thereto by 
the companies, the legitimate pur¬ 
pose of such an injunction, except in 
cases of fraud, bemg to preserve the 
status quo pending: a final hearing: on 
the merits.—^Perkins v. Northern Pac. 
By. Cki., CC.Minn., 155 F. 445 
ee. U.S!—Bush V. Texas & P. Ry. 
Co., DC.La,, 290 F. 1008. 

67- U.S.—Atchison, T. & S F R. Co. 
V Interstate Commerce CoTmnn., C. 
CKan., 182 F. 189. 

OBl U.S—Perkins v. Northern Pac. 

Ry Co., C.CMiTiTi, 155 F. 445. 

10 C.J. p 435 note 79. 

99. U.S.—^In re Arkansas* R. Rates, 
CC.Ark.. 163 F. 141. 

10 C.J. p 435 note 78. 


91. U.S—^Bush V. Texas & P. Ry ] 
Co , D C La, 290 F. 1008. 1 

62. Ind.—Public Service Commission 
of Indiana v. Baltimore & O. R 
Co, 169 NE. 530, 202 Ind 449, re¬ 
hearing denied 176 N.E. 551, 202 
Ind 449. 

93: U.S —Alabama R. Conimn v 
Central of Georgia R Co., Ala, 170 
F 225, 95 C.C.A. 117, reversing 161 
F. 925 

10 aj. p 436 note 80. 

G4h U S —Alabama R. Cornmn v. 
Central of Georgia R Co, supra. 

66 w U S —Perkins v. Northern Pac. 

Ry. Co, C.C.Minn.. 155 F 445. 

In stockholders’ snit 

Where rates of charge by railroad 
companies for the intra-state car¬ 
nage of commodities and passengers 
have been fixed by the state, and 
isu<^ rates have been accepted and 
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final hearing, and a prima facie case of irreparable 
injury is made out if the rates be not suspended, 
while the interests of the public can be protected by 
exacting bonds to refund the amount of any excess 
rate if complainants lose in the suit a preliminary 
injunction may be issued against the enforcement 
of rates fixed by statute.^® 

Pending appeal. Where the railroad company 
will lose but little if the rates are enforced pend- 
iiigr appeal, the trial court will not restrain the en¬ 
forcement of the order fixing the rates, but will 
leave that matter to the supreme court 

It is not a violation of a temporary injunction 
against putting in force a schedule of rates, on the 
ground that they were unreasonably low, for the 
commissioners to make another schedule after in¬ 
vestigating a complaint filed against rates diarged 
by a railroad company, although the purpose of 
those making the complaint was to evade the in- 
injimction, and their conduct in attempting to pro¬ 
cure a favorable decision on the complaint was im¬ 
proper, as the duty of the commissioners under the 
statute was to hear the complaint and to establish 
proper rates.^^ 

b. Jurisdiction 

state and federal courts have Jurisdiction to enjoin 
the enforcement of rates found to be confiscatory, and 
to enjoin prosecuting officers from taking action to en> 
force rates pending the determination of their validity by 
the court. 

State courts in the exercise of their equity pow¬ 
ers have jurisdiction to enjoin freight rates pro¬ 
mulgated by boards of state railroad commissioners 
if found to be confiscatory and the federal courts 
also have jurisdiction of a suit to enjoin the en- 
forcement* of a state statute or of an order by a 
state railroad commission regelating rates on the 
gpround that the rates are confiscatory,^^ notwith¬ 
standing an objection that a court of equity cannot 

enjoin criminal prosecutions.^® 

Injunction against arrests and in aid of jurisdic¬ 
tion. A federal court of equity which has acquired 
jurisdiction of a suit to enjoin the enforcement of a 


state statute fixing railroad rates on domestic ship¬ 
ments, and has not only granted a preliminary in¬ 
junction but has also, imder authority given by the 
statute itself, suspended its operation pending a final 
hearing, has power, on the filing of an amended 
bill, also to enjoin the county solicitors and sheriffs 
from taking threatened action under such suspend¬ 
ed statute either by civil or criminal proceedings 
against employees of a railroad company, the effect 
of which would be to interfere with the operation of 
its road and to obstruct both local and interstate 
commerce, and by which irreparable injury would 
be caused to complainant.^® 

c. Suspension of Bate or Penalty pending Snit 

Penalties for violation of prescribed rates, but not 
the rates themselves, are suspended pending an injunc¬ 
tion suit testing the validity of the rate. 

During the pendency of an injunction suit test¬ 
ing the validity of a statute prescribing rates for 
carriers, the rates are not suspended while enforce¬ 
ment of the rates is enjomed by the court, but pen¬ 
alties for violation of the rates are suspended dur¬ 
ing the pendency of such suit.^^ 

d. Defenses 

It is not a defense to a suit to enjoin an unreason¬ 
able rate that the carrier may cease to do business when 
it becomes unprolitable, or that it can make up its losses 
through its other business, or that the earner has ac¬ 
quiesced in the rates or delayed in seeking relief against 
them, or that the reduced rates may increase the volume 
of business to such an extent as to make the rate profit¬ 
able. 

It is not a defense to a proceeding to restrain the 
enforcement of an unreasonable rate that plaintiff 
is a foreign corporation doing business in the state 
only as a matter of grace, and may retire when the 
business ceases to be profitable,*^® or that it operates 
through other states where no rates are fixed, which 
will enable it to make a profit;*^® nor is it any 
reason to deny relief by injunction against rates 
claimed to be unreasonable that the carrier put in¬ 
to effect for a time the rates complained of, to 
save itself the imposition of drastic penalties to 
which it would otherwise be liable.®® Compliance 


TOl U S.—Seaboard Air liine Ry. Co- 
V. Railroad Commission of Ala¬ 
bama aCAla. 155 F. 792. 

71- TJ.S.—^Louisville & N. R Co. v. 
Kentucky R Commn., R.C Ky, 214 
F. 465. affirmed 35 S Ct. 146. 235 
U.S. 601, 59 liEd. 379. 

72. U.S—Chicago, B & Q. R Co. v. 

Bey, CC-Iowa, 38 F. 656 
73L TJ S —^Ex p. Toung, Minn, 28 

set. 441, 209 TJS. 123, 52 L Ed. 
714, 13 LRA.N.S.. 932, 14 AnmCas 
764 and note. 


Tex—Gulf, etc., R Co v. State R 
Commn, 113 SW. 741, 116 S.W. 
795, 102 Tex 338. 

74. U S.—Central of Georgia R Co 
V- McLendon. CCGa, 157 P. 961—■ 
Perkins v Northern Pac. R Co, C 
CMinn. 155 P 445 

75. U S —Southern Pac Co v. Cali¬ 
fornia R Comrs., C-C Cal., 78 F 
236 

10 C J. p 436 note 86 

7G. U.S.—^Louisville & N. R Co. v. 
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Alabama R ConnmTi , C C Ala., 157 
P. 944 

10 C J. p 436 note 87. 

77- Mo.—White V. Delano, 191 S.W 
1012, 270 Mo 16. 

7a. U S.—Chicago & N. W. R Co v 
Bey, C.C.Iowa, 35 P. 866, 1 L.RA 
744. 

10 C J p 436 note 88. 

79- US —Chicago &.N. W. R Co. v. 
Bey, supra. 

80- U S —^Love v. Atchison, T. & S 
F. R Co.. OkL, 185 P. 321, 107 C 
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with an order establishing rates for a period as long 
as five years will not estop the earner from there¬ 
after bringing suit to enjoin the enforcement of 
such rates as noncompensatory, where it is clearly 
shown that conditions are so changed by the in¬ 
crease of operating expense or otherwise that the 
net earnings on their entire intra-state business have 
ceased to be compensatory.^^ A suit by a carrier to 
restrain the enforcement of rates established by a 
regulatory commission is not barred by laches based 
on a statute of limitations providing that such suit 
shall be brought within a specified time after the 
order complained of is issued and becomes effective, 
since the orders, if in fact violative of the constitu¬ 
tion as a taking of property without due process of 
law, constitute a continuous taking and plaintiff’s 
remedy cannot be lost by delay in seeking rehef;®^ 
nor is it a defense that the reduced rates may in¬ 
crease the volume of business and make it more re¬ 
munerative than at present, as the court must de¬ 
termine rates on existing facts.^^ 

e. Parties 

The carrier, its stockholders or mortgage bondhold¬ 
ers, or other parties having a proper interest, are proper 
parties to file a bill to enjoin the enforcement of rates, 
which bill may be brought against the members of a 
regulatory commission or other state officers having 
the duty of securing the enforcement of the rates at¬ 
tacked, who represent the shippers and other interested 
parties, although they may also be Joined in the suit. 

The carrier, its stockholders, its mortgage bond¬ 
holders, or any other person or corporation having 
the proper interest is a proper party to file a bill in 
equity to enjoin the enforcement of rates.*^ Ship¬ 
pers of articles affected by the rates, the enforce¬ 
ment of which the earner seeks to enjom, can prop¬ 
erly be joined as defendants as representatives of 
their class, on an allegation that unless enjoined 
they will attempt to enforce such rates.*® Where, 


by the provisions of statutes fixing rates, the mem¬ 
bers of the railroad commission as well as the at¬ 
torney general are charged with the duty of secur¬ 
ing the enforcement of the statutes, they are the 
proper parties to a proceeding to enjoin the en¬ 
forcement of the rates so fixed.*® However, where 
the relation of the attorney general of a state to a 
state railroad commission and the enforcement of 
its orders is simply that of his general official rela¬ 
tion as the principal law ofiicer of the state, he is 
not a necessary or a proper party to a suit to enjoin 
the enforcement of an order made by the commis¬ 
sion.**^ A shipper, although not made a party to 
proceedings by a earner against a regulatory com¬ 
mission to enjoin the enforcement of rates fixed by 
the commission in which a preliminary injunction, 
with bond by the carrier, is issued, is entitled, where 
final decision is against the carrier, to come in by 
intervention in a reference before a master to de¬ 
termine damages and obtain restitution for over¬ 
charges during the continuance of the injunction, 
being the difference between what he paid and what 
he would have paid if the rates fixed by the com¬ 
mission had been charged.** 

f. Pleading: and Evidence 

In a suit to enjoin rates the complaint should state 
clearly every fact which shows the unreasonableness or 
confiscatory nature of the rates attacked. Ordinarily, 
however, the suit will not be disposed of on demurrer. 
A preponderance of the evidence is sufficient to make 
out the carrier's case. 

A complaint which seeks to enjoin rates as being 
unreasonable and confiscatory should state facts 
which show that the rates do not afford a fair 
return on the value of complainant’s property.** 
For this purpose, every fact which would have a 
tendency to enable the court to arrive at the fair 
value of complainant’s property devoted to the serv¬ 
ice to which the rates are applicable,** and the cost 


CA. 403, certiorari denied 31 SCt 
721, 220 U.S. 618, 55 L£d 612 
10 C.J. p 436 note 90. 

81. XJ S —Arkansas Rate Cases. C C. 
Ark., 187 F- 290, reversed on other 
grounds but approved on this 33 
set 1030, 230 US. 553, 57 LEd. 
1625 

82- US —^Bush V. Texas & P. Ry 
Co. DC La, 290 P 1008. 

83. U.S—Chicago & N W. R Co. v. 
Dey, C.CIowa, 35 P. 866, 1 DR A. 
744. 

84l U S —Chicago, B. & Q R. Co. v. 
Winnett, Eighth Circuit. 162 P. 242, 
89 CCA. 222. 

Pedexal govemxneiLt as intervener 
The Thurman Act of May 7. 1878, 
20 U.S St. at L. p 59, U.S.Comp.St 


1901 p 3570, giving to the United 
States government a substantial in¬ 
terest m the revenues of the Union 
and Central Pacific Railroad compa¬ 
nies because of aid given by the gov¬ 
ernment in the construction of the 
roads, authorizes an mtervention by 
the government, in a proceeding in¬ 
volving the validity of an order made 
by state railroad commissioners re¬ 
ducing the rates chargeable by one 
of such companies.—Southern Pac 
Co. V. Board of Railroad Com’rs, C 
CCal.. 71 P. 437. 

85. US —Northern Pac R Co. v. 
Lee, D.C.Wash. 199 P. 621. 

10 C J. p 437 note 93. 

86 . U S.—Southern R. Co. v Mc¬ 
Neil, C.C.NC., 155 P. 756. 

87- U S.—Central of Georgia R. Co. 
V, McLendon, CCGa., 157 P. 961. 
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88 - U.S—Arkadelphia Milling Co v. 
St. Louis Southwestern Ry Co., 39 
S.Ct. 237, 249 U.S. 134. 63 LEd. 
517, motion denied 39 S.Ct. 387. 

ConiTnissioiL repres^tative of ship¬ 
pers 

The regrulatory commission in de¬ 
fending the rates against the attack 
of the carrier represents all the ship¬ 
pers.—Arkadelphia Milling Co. v. St. 
Louis Southwestern Ry. Co, Ark., 39 
set 237. 249 US. 134, 63 L.Ed 517, 
motion denied 39 S Ct 387. 

89- Tex.—^Houston Electric Co. v. 
City of Houston, TexCiv.App., 212 
S.W. 198, error granted. 

10 C J. p 437 note 96. 

90l U S.—^Houston & T C R. Co. v. 

Storey, C.C.Tex.. 149 P. 499. 

10 C.J. p 437 note 97. 
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of such service, should be alleged, as, in the ab¬ 
sence of such data, it is impossible for the court 
to say whether the rates fixed are unreasonably low 
or not.®! Where several orders are made reduc¬ 
ing rates, a bill alleging that the elfect of such or¬ 
ders is to take complainant*s property without just 
compensation is not demurrable because it does not 
allege that each order taken by itself is confisca¬ 
tory.®^ 

For, the purposes of a ruling on a motion for a 
temporary injimction, the allegations of the com¬ 
plaint are not to be taken as true;®® and even if the 
complaint should be considered as a part of the 
evidence and taken as true, it wordd be insuflBicient 
to authorize a temporary injunction where it mere¬ 
ly alleges the conclusion of the pleader that the 
rates attacked are unreasonable without alleging 
any facts from which the court could draw that 
condusioiL®^ 

Demurrer. A suit to enjoin the enforcement of 
railroad rates established by a state commission is 
of such general importance and so far independent 
of the particular facts which may be developed by 
the proofs that it will not be disposed of on de¬ 
murrer, unless the bill is clearly insufficient® 5 Al¬ 
legations in a bill that the rate fixed by the com¬ 
mission is unreasonable, and that, if enforced, it 
will result in a large loss of revenue to complainant, 
are not in general to be considered as admitted by 
demurrer.®® However, where defendant first filed 
answers tendering issue on the matters of fact, and 
testimony was taken, after which the answers were 
withdrawn and demurrers filed, it must be assumed 
that, on the taking of testimony, defendants became 
satisfied that the particular facts were as stated in 
the bill, and that the conclusions to be drawn from 
such facts could not be overthrown by any other 
matters.®^ 

'Evidence. A preponderance of the evidence, as 


in other civil cases, is sufficient to make out the car¬ 
rier’s case against the enforcement of rates.®® 

g. Decree 

A decree enjoining the enforcement of a prescribed 
rate should permit defendant to obtain its vacation if 
altered circumstances render the rate reasonable. Pro¬ 
visions in a preliminary injunction order not carried for¬ 
ward into the final decree are not thereafter in force. 
The final decree need not expressly declare the condi¬ 
tions in a preliminary injunction bond violated where it 
in effect shows it. 

In a suit to enjoin the enforcement of a pre¬ 
scribed rate as confiscatory, the decree should be 
without prejudice to the right to proceed in the 
future if altered circumstances render the rate up¬ 
held confiscatory or the rate enjoined no longer 
confiscatory.®® Where in a suit to enjoin the en¬ 
forcement of rates fixed by statute, a requirement in 
an order for temporary injunction for the carrier’s 
preservation of waybills, pending the further hear¬ 
ing and determination of the case, is not carried 
forward in the final decree in favor of the carrier, 
the carrier’s destruction of waybills after entry of 
the final decree is not a violation of any court or¬ 
der.! xhe condition of a bond gpven by a carrier on 
obtaining a preliminary injunction in a suit to en¬ 
join rates prescribed by a regulatory commission, 
that the carrier should make refund if it should 
eventually be decided that the order inhibiting the 
enforcement of the commission rates should not 
have been made, does not require an express adjudi¬ 
cation that the preliminary injimction should not 
have been made, but it is enough that the carrier 
fails to sustain its burden to show that the com¬ 
mission’s rates are inadequate, since by such failure 
it shows that the mjunction ought not to have been 
allowed.^ 

§ 307. Appeal from Order of Commis¬ 

sion Fixing Rates 

Under appropriate statutory provisions the carrier 


91- XJ.S.—Oregon, R.. etc., Co. v. 
Campbell, aCOr.. ITS F. 957, af¬ 
firmed 33 S.Ct. 1026, 230 T7.S. 525, 
67 L..Fd. 1604. 

9flL ns. —Ijove V- Atchison, T. & S. 
F. It Co., OkL, 185 F. 321. 107 C. 
C.A. 403, certiorari denied 31 SCt. 
721. 220 ns. 618, 55 L.Fd. 612. 

10 aJ p 437 note 99. 

93. Ind.—Public Service Commission 
of Indiana v. Baltimore & O. R 
Co., 169 N.E. 530. 202 Ind. 449, re¬ 
hearing denied 176 NJBl 551, 202 
Ind. 449. 

94. Ind—^Public Service Commission 
of Indiana y. Baltimore & O. R 
Co, supra. 


95^ TJ S —^Houston & T. C R. Co. v. 
Storey, C.C,Tex., 149 F. 499. 

96. TJ.S—Central of Greorgia R Co. 

V. McLendon, CC.Ga, 157 F. 961 
10 C.J. p 437 note 2. 

97- XT.S.—Reagan v. Farmers’ L & 
T. Co., Tex., 14 SCt. 1047, 154 U 
S 362, 38 L..£:d. 1014. 

38. XJ.S.—Western R. Co. v. Ala¬ 
bama R. Comwiii, B.C Ala., 197 F 
954. 

10 C J. p 438 note 4. 

Evidence held to show rate confisca- 
toxy 

IJ S.—^Texas & N". O R. Co. v. Louisi¬ 
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ana Public Service Commission. B. 
C.Lia., 2 F.Supp. 622. 

99- XJ S —Bamell v. Fdwards, Miss, 
37 S.Ct 701, 244 U.S. 564, 61 L..Ed. 
1317. 

10 C J. p 438 note 6. 

1 . XJ.S.—Berthold-Jennings Lumber 
Co V St ILiOuis, 1. M & S Ry. Co, 
CCAMo, 80 F.2d 32, 102 ALR 
688 , certiorari denied 56 SCt 591, 
297 U.S. 715, 80 L.Ed. 1001. 

2 - U S.—Arkadelphia Milling Co v. 
St Louis Southwestern Ry. Co, 
Ark., 39 S Ct 237, 249 U.S. 134, 63 
LEd. 517, motion demed 39 S.Ct 
387. 
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mjy have a remedy to review the order of a regulatory 
commission. 

In a proceeding by a carrier to review an order 
of a state regulatory commission requiring it to 
charge intra-state rates on freight shipments instead 
of interstate rates which it claims to be proper, the 
rights of the parties depend on the status of their 
dealings which existed when the complaint was filed, 
and not on subsequent conditions or shipments.^ 
On a writ to review an order of a regulatory com¬ 
mission requiring a carrier to file a schedule of 
rates, objections based on apprehension of results 
which may follow future action taken by the com¬ 
mission are tmrnaterial and need not be considered, 
since the question presented is one as to the power 
of the commission, not as to its policy.^ A statute 
authorizing any person affected by any order of the 
commission to apply for a writ of review applies to 
a carrier affected by an order of reparation, and the 
carrier need not wait to urge its contentions until 
the shipper brings suit to recover the amount 
awarded by the order of the commission when the 
findings and order of the commission will be prima 
facie evidence of the facts therein stated.® A car¬ 
rier’s failure to appeal from the decision of a state 
regulatory commission holding lower rates proper 
is not a waiver of the right to resist in the United 
States supreme court, under a writ of certiorari, 
the enforcement of a subsequent order for repara¬ 
tion on the ground that the order of the state com¬ 
mission violated a federal statute prohibiting the 
reduction of railroad rates within a specified period 
following the termination of federal control, unless 
approved by the interstate commerce commission.® 

Where an order of the commission as to rates is 
reversed on appeal and the cause remanded for an¬ 


other hearing, the commission has power to order 
any restitution which the new hearing may develop 
is due to the carriers who obeyed the original order 
pending appeal.^ 

§ 308. Action to Set Aside Order of 

Commission Fixing Rates or Or¬ 
dering Refund 

In a number of states carriers are empowered to 
maintain an action to set aside an order of the com¬ 
mission fixing rates, and In some, but not all, an order 
awarding reparation. The petition should state facts, 
which, if true, would show the rates to be unreasonable 
as a matter of law. In most states the court merely 
determines if there is any evidence to support the find¬ 
ings of the commission, although in a few the court 
hears the case de novo and weighs the evidence. 

By the statutes of some states, carriers are em¬ 
powered to maintain an action to set aside the or¬ 
ders of railroad commissions fixing rates,® and, in 
some of them, an order ordering a refund of exces¬ 
sive charges,® although in others, a court of equity 
does not have jurisdiction to set aside an order of 
the regulatory commission awarding reparation.^® 
On the commencement of such action, the court 
may suspend the order of the commission during the 
pendency of the action on the giving of a proper 
bond by the carrier, the effect of which is merely a 
temporary suspension of the enforcement of the 
rate of the commission and not a vacation and nul¬ 
lification of it, so that where the order of the com¬ 
mission is upheld in the action the carrier becomes 
liable to refund the excess collected above the rate 
established by the commission.!! 

The petition should allege facts and circumstanc¬ 
es which, if true, would authorize the court to ad¬ 
judge the rates unjust and unreasonable as a mat¬ 
ter of law.!2 


3. Mo.— liUsk V. Atl«^iTi«50ll, 186 S-W. 
703, 268 Mo. 109. 

4b CaL—Producers’ Transp. Co. v. 
Railroad Commission of California, 
169 P. 69, 176 Cal- 499, affirmed 40 
S.Ct. 131, 251 U.S. 228, 64 L-Rd. 
239. 

5u Wash.—State v. Public Service 
Commission of Wa^^bmgton, 173 P 
626. 102 Wash. 589. 

O. XJ.S.—New York Cent. R. Co. v 
New York & Pennsylvania Co, 46 
set. 447, 271 US. 124, 70 UEd 
865, reversing New York & Penn¬ 
sylvania Co V New York Cent. R 
Co, 126 A. 382, 281 Pa. 257. 

7. Colo.—Denver & S. L. R Co. v. 
Chicago. B & Q. R. Co., 185 P. 817. 
67 Colo. 155 

Compiiaure with order pending ap¬ 
peal i-mmatexial 

The fact that carriers appealing 
from an order of the public utilities 


commission fixing a division of joint 
rates complied with such order pend¬ 
ing appeal is not a voluntary accept¬ 
ance of the rates precluding restitu¬ 
tion to such carriers, on setting aside 
of the order, since heavy penalties 
are provided for refusal to comply 
with commission's orders—Denver & 
S. Jj. R. Co. V. Chicago, B. & Q. R. 
Co, 185 P. 817, 67 Colo. 155. 
failure to secure stay i-m-mAterial 
The fact that earners securing re¬ 
versal of an order of the public utili¬ 
ties commission as to rates did not 
secure a stay of the order pending 
appeal does not prejudice their right 
of review hy precluding restitution 
to them for the period the order was 
in effect.—Denver & S L R Co v 
Chicago, B. & Q. R. Co., 185 P 817, 67 
Colo. 155 

3. Or.—^Hammond Dumber Co. v 
Public Service Commission, 189 P 
639. 96 Or. 595, 9 A.L.R. 1223. 
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Tex.—^Producers’ Refining Co v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Com.App., 13 SW.2d 680, affirming 
Missouri, K & T. R. Co. of Texas 

V. Railroad Commission of Texas, 
Civ.App, 3 SW2d 489. 

10 C J. p 438 note 19 
9. Wis—Chicago, etc, R Co v. 
State R. Commn, 145 NW 216. 
974, 156 Wis 47. 

10 - Or.—Oregon-Washington R. & 
Nav. Co. V. McColloch, 55 P 2d 
1133. 

11 - Ohio—^Big 4 Coal Co v Hock¬ 
ing Valley Ry Co., 11 Ohio App 88. 

12. Tex,—Gulf, etc., R Co. v. Rail¬ 
road CoTnnnn., 113 S W. 741, 116 SL 

W. 795, 102 Tex, 338. 

10 C J p 439 note 24. 

CouLplaint held sufficient 

Or —Oregon-Washington R. & Nav. 
Co. V. McColloch, 55 P 2d 1133. 



§ 308 


CABRIEB8 


13 C.J.S. 


A competing carrier which intervened in proceed¬ 
ings instituted by a regulatory commission to deter¬ 
mine the reasonableness of reduced rates filed by a 
carrier is a proper party to petition the court to an¬ 
nul the order of the commission upholding the re¬ 
duced rate.i3 

In some states, the function of the court is to re¬ 
view the proceedings of the commission and to as¬ 
certain if it has violated any principle of law or 
gone beyond the scope of its duty in making the or- 
der.i^ Xhe only justiciable question is the reason¬ 
ableness of the rate,i® and the, court will not assume 
the place of the commission or set its order aside 
on the court's conception of its wisdomA® The bur¬ 
den of proof is on the carrier to show that the rates 
are unreasonable by clear and satisfactory proof.^^ 
If there is any evidence to sustain the findings of 
the commission the court will not set them aside; 
but a finding without evidence or against the evi¬ 
dence is arbitrary and beyond the power of the com¬ 
mission, and an order based thereon is contrary to 
law and subject to be set aside by a court of com¬ 
petent jurisdiction,!® although, it has been held, 
however, that the commission because of its admin¬ 
istrative nature and expert knowledge may apply 
that knowledge in determining the reasonableness of 
rates, without having any basis therefor in evi¬ 
dence.!® In other states, however, the court hears 
the case de novo and determines it from the evi¬ 
dence adduced at the trial, the findings of fact made 
by the commission not being conclusive on the 
court^® 

Where the statute provides that the petition may 
set forth a particular cause of objection to the 
rates, or to either or all of them, the carrier is not 
required to attack all the rates but may attack one 
only.2! 

13: Cal.—^Lans v- Railroad Commis¬ 
sion of California, 42 P.2d 639, 2 
Cal.2d 550. 

14. Or—^Valley & Siletz R Co. v. 

Thomas, 48 P.2d 358, 151 Or 80— 

TlaTnTinond Lumber Co. v. Public 
Service CoYnmission, 189 P. 639, 96 
Or. 595, 9 A.L.R. 1223 

15. Or —BCammond Lumber Co. v. 

Public Service Commission, supra. 

IGL Or.—Valley & Siletz R Co. v 
Thomas, 48 P2d 358, 151 Or 80— 

TTaminond Lumber Co v. Public 
Service Commission, 189 P. 639, 96 
Or. 595, 9 A.LR 1223 

17. Or.—Oregron-Washington R & 

Nav. Co. v. Corey, 252 P. 955, 120 
Or. 517. 

Cazxier must idiow 

Carrier, attacfcingr intra-state rate 
established by conmnissioi]. must 


It has been held that an order for refund of 
charges is subject to review on appeal from the 
judgment of the court afl&rmmg the order of the 
commission.22 

§ 309- Proceedings by Shipper or Consignee 
for Relief against Unreasonable 
Rates 

a. Interstate rates 

b. Intra-state rates 

a. Interstate Rates 

Shippers may bring an action in court to recover 
charges in excess of the established rate, but where they 
desire to recover an award on the ground that the rate 
charged was unreasonable and excessive they must ap¬ 
ply to the Interstate Commerce Commission, within the 
time prescribed by statute, for an award of reparation, 
and If the award is not paid they may bring an action in 
court for its enforcement. 

A shipper has the right in any appropriate pro¬ 
ceeding to attack the rate or classification.^® As 
appears infra § 320, an action lies at common law 
to recover an amount charged for transportation in 
excess of that fixed by law, which rule applies to 
charges in excess of the schedule of rates filed with 
the interstate commerce commission, and, as ap¬ 
pears infra § 323, no prior application to the com¬ 
mission is necessary before bringing an action to re¬ 
cover the excess over the rate filed. However, a 
shipper who has not been charged rates in excess of 
those filed with the commission may complain that 
the rates are nevertheless excessive and unreason¬ 
able. As is shown supra § 302, where common ear¬ 
ners have adopted, filed, and published schedules of 
rates for interstate shipments, earners, shippers, 
and consignees alike are bound thereby, and the 
courts must enforce the schedule rates in fixing the 
rights and liabilities of the parties.24 Individual 

20 . Ind—Public Service Commission 
of Indiana v. Lake Brie & W R. 
Co., 133 N^.E 492. 191 Ind. 436. 

J^nbllc necessi'ty for order not sbown 
Ind —^Public Service Commission of 
IndiansL V Lake Erie & W. R Co., 
133 NB 492, 191 Ind. 436. 

21. Tex.—Gulf, etc, R Co. v. Rail¬ 
road Commn, 113 SW. 741. 116 S. 
W. 795, 102 Tex. 338. 

22 . Wis —Minneapolis, etc, R Co. v. 
State R. Commn, 147 N.W 366. 158 
Wis 102—Chicagro, etc.. R. Co. v. 
State R Commn, 145 N.W. 216, 
974. 156 Wis. 47. 

21 Colo.—^Fort V Denver & R G. 
R Co., 195 P. 109, 69 Colo. 441. 

24- U.S.—Great Northern R. Co. v. 
O'Connor. Minn.. 34 S.Ct. 380, 232 
U.S. 508, 58 L.Bd. 703, 


show that order is not supported by 
substantial evidence or for some 
other reason is unlawful, unreason¬ 
able, or unjustly discnminatory — 
Oreffon-Washington R & Nav. Co. v. 
Corey, 252 P. 955, 120 Or. 517. 

Failure to show decrease in earnings 
Where evidence did not show to 
what extent earnings of carriers had 
decreased because of new rates, court 
could not set aside or vacate rates on 
ground of their being confiscatory — 
Oregon-Washington R. & Nav Co. v. 
Corey, 252 P. 955. 120 Or. 517—^10 C 
J. p 439 note 23. 

1& Or—^NaniTnond Lumber Co. v. 
Public Service Commission, 189 P. 
639, 96 Or. 595, 9 A.L R 1223 

19. Wis.—Chicago, etc, R. Co. v. 
State R. ConniTiii, 145 N.W. 216, 
974. 156 Wis. 47. 
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shippers are not entitled to raise the question of the 
reasonableness of such rates in an action brought 
by them against the carrier, as that would result 
in discrimination.^® is well settled, as appears 
infra § 320, that the Interstate Commerce Act ab¬ 
rogates the common-law remedy for recovery of al¬ 
leged unreasonable freight charges on interstate 
shipments where the rates charged are those duly 
fixed by the carrier according to the act and have 
not been found unreasonable by the interstate com¬ 
merce commission. However, a shipper has the 
right by appropriate proceedings before the com¬ 
mission to attack the rate or the classification, and 
if either or both are held to be unreasonable, he 
may secure appropriate relief by a reparation order 
from the commission,^® or, as appears infra § 323, 
by suit in court after a finding by the commission 
that the rates are unreasonable, and the making of 
a reparation order which the carrier fails to com¬ 
ply with. Although, an injunction will lie to re¬ 
strain the enforcement of a schedule of unreason¬ 
able rates by a carrier or a change to unjust or un¬ 
reasonable rates, pending a decision thereon by the 
interstate commerce commission,^^ primarily, re¬ 
dress must be sought through the interstate com¬ 
merce commission which alone has power to alter 
an established-schedule on the ground that the rates 
fixed therein are unreasonable.^* This is so, even 
when the exaction of such excessive rates was the 


§ 309 

result of a combination and conspiracy made unlaw¬ 
ful by the Sherman Anti-Trust Law.29 

Time within which proceeding must he commenc¬ 
ed. The provisions of the Interstate Commerce 
Act limiting the time within which a complaint for 
the recovery of damages may be filed with the in¬ 
terstate commerce commission, 49 U.S.C.A. § 16, are 
not mere statutes of limitation, but are jurisdiction¬ 
al, limiting the power of the commission;*® and 
neither proceedings begun by other shippers nor 
findings of unreasonableness and orders issued 
thereon by the commission will save the rights of 
those who disregard it.*l 

b. Intra-State Itates 

(1) In general 

(2) Reparation 

(3) Review of reparation proceeding 
(1) In General 

Except in states where a shipper is entitled to bring 
suit in a court of competent Jurisdiction to set aside a 
rate prescribed by a state regulatory commission, a ship¬ 
per’s remedy against unreasonable rates is ordinarily by 
application to the proper regulatory commission for a 
reduction of the rates and not by a common-law action 
or a suit in equity. 

In general a shipper's remedy agamst imreason- 
able rates is by application to the proper regulatory 
commission for reduction of the rates.*** Common- 


CABBIEB8 


25. Tenn—^Rather v. Nashville, etc, 
R Co, 174 SW. 1113, 131 Tenn. 289. 

26. U S.—Chicago, M. & St. P. Ry. 
Co V. George A Hormel & Co, 
Mmn240 P 381, 153 C.C A 307 

Colo —^Forl V Denver & R. G. R Co, 
195 P 109, 69 Colo. 441. 

10 CJ. p 439 note 35. 

AULowaace of interest 

The interstate commerce commis¬ 
sion may allow interest on rates 
found to be excessive when the 
charges have been paid under pro¬ 
test.—Chicago, M & St- P. Ry. Co. 
V. George A Hormel & Co., Mmn, 
240 P. 381, 153 C.C.A 307. 

27- TJ.S.—Ralispell Lumber Co. v. 
Great Northern R. Co, CC.Mont., 
157 P. 845 

Suit by shipper to enjoin railroad 
companies from filing with the in¬ 
terstate commerce commission and 
from enforcing a schedule of rates 
see C J.S. title Commerce § 147, 
also 10 CJ. p 63 note 32%-p 64 
note 37; 12 C J. p 135 notes 26-27. 

26. U S —Skinner & Eddy Corpora¬ 
tion V U. S, Or, 39 S-Ct. 375, 249 
U.S. 557, 63 LEd. 772. 

10 C J. p 439 note 36 

29. XJ S.—^Meeker v. Lehigh Valley 
R Co. CCN.T., 162 P. 354. 

10 C.J. p 439 note 37. 


30. IT S.—^U. S. ex rel. Louisville Ce¬ 
ment Co. V- Interstate Commerce 
Commission, 38 S.Ct. 408, 246 US. 
638, 62 L.Ed. 914, reversing 42 App. 
DC 514. 

Tune cause of actlou accrues 

Prior to 1920, when § 16 subd e 
was added to the Interstate Com¬ 
merce Act, 49 U.S C.A § 16 (e), 

which provides that “The cause of 
action in respect of a shipment of 
property shall, for the purposes of 
this section, be deemed to accrue 
upon delivery or tender of delivery 
thereof by the carrier, and not after,” 
It was held that a cause of action to 
recover damages for exacting an un¬ 
reasonable rate accrued when such 
rate was paid, and not when the 
shipments were made.—^U. S. ex rel. 
Louisville Cement Co. v. Interstate 
Commerce Commission, 38 S Ct. 408, 
246 U.S. €38, 62 L Ed. 914, reversing 
42 APP.D.C. 514. 

Holding of co'nmtiRsioiL construed 

Where interstate commerce com¬ 
mission held that claim for over¬ 
charges could not be considered be¬ 
cause complaint for recovery was not 
made within two years from time 
cause of action accrued, holding of 
commission must be interpreted, not 
as one that it had Jurisdiction over 
claim and that it was barred by limi¬ 
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tations, but that claim was without 
Its jurisdiction.—^U. S ex r^ Louis¬ 
ville Cement Co. v. Interstate Com¬ 
merce Commission, 38 S Ct. 408, 246 
U.S. 638, 62 L.Bd 914. reversmg 42 
APP.D.C. 514. 

31. U S.—A J. PhilUps Co V. Grand 
Trunk Western R. Co, Mich., 35 
S Ct. 444, 236 U.S. 662, 59 L.Ed. 774, 
affirming 195 F. 12, 115 C C-A 94. 

32. U.S—Woodrich v. Northern Pac. 
Ry. Co., CC.AN.D., 71 P.2d 732, 
97 A L R. 401. 

Ill.—State Public Utilities Comnms- 
sion of Ill. V. Atchison, T. & S. P. 
Ry. Co, 115 N.E 904, 278 Ill 58. 
Miss—E. L Toung Heading Co. v. 

Payne. 89 So. 782, 127 Miss 48 
Mont—^Doney v. Northern Pac. Ry. 

Co., 199 P. 432, 60 Mont. 209. 

Pa.—Leiper v Baltimore & P. R. Co., 
105 A 551. 262 Pa 328. 

Disposltiou of case on reversal ou 
appeal 

"Where on objection by shippers 
to rates published by carrier which 
were less than the Tnaximum pre¬ 
scribed by the regulatory commis¬ 
sion, the commission suspended the 
rates and in its consideration of the 
reasonableness of the rates objected 
to held the burden of proof to be on 
the carrier, the cowimi«!sion commit¬ 
ted error, and, on appeal from its 
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law remedies are not available to him nor can he 
maintain a suit in equity to restrain a carrier from 
charging a higher rate than that fixed by a contract 
made with him, where the carrier is charging the 
regular rates filed with the reg^ulatory commis- 
sion.3^ However, in some states it is not necessary 
for a party aggrieved by a rate fixed by the regula¬ 
tory commission first to apply to the commission to 
undo or modify it.^® The commission cannot set 
aside, annul, or grant relief from the effect of, any 
rate it may make; it may modify or repeal, and so 
extend relief prospectively, but in so far as its or¬ 
ders already made are concerned, the courts alone 
can give relief.3® A shipper may, in a direct pro¬ 
ceeding, bring suit in a court of competent jurisdic¬ 
tion to set aside rates prescribed by a state regula¬ 
tory commission as imfair and unreasonable.®^ In 
such case the trial is governed by the same rule 
as civil causes generally, and there is no limitation 
other than that which affects civil causes generally 
on the rights of the parties to be heard or to intro¬ 
duce evidence.®® The shipper must show that the 
rate is unreasonable and unjust as to him;®® and 
the inquiry is not limited to whether the rate is so 
unreasonable and unjust as to amount to the taking 
of property without due process of law.^® The fact 


that the commission, in prescribing the rates attack¬ 
ed, failed to give the carriers notice of the hearing 
prior to the fixing of the rates, as required by the 
statute, cannot be taken advantage of by the ship- 
per.41 In accordance with the general rule that the 
courts have no power to fix and establish rates, con¬ 
sidered supra § 280, a court has no power pending 
final determination of the shipper’s suit to put in 
force a temporary rate in place of the rate attack¬ 
ed;^® but when the rates attacked are suspended by 
injunction, the old rates which were supplanted by 
those attacked become effective and fix the charges 
to be made by the carrier.^® 

(2) Reparation 

In Jurisdictions wherein the regulatory commission 
has power to award reparations, shippers are entitled to 
apply therefor, provided they bring their proceedings 
within the time limit provided by statute. In such pro¬ 
ceeding the statutory provisions applicable in the par¬ 
ticular jurisdiction control the proceedings. 

In jurisdictions where the regulatory commission 
has power to award reparation, considered supra § 
278 a (4) (c), shippers who have been charged un¬ 
reasonable rates are entitled to apply to the com¬ 
mission for an award of reparation.^^ As appears 
mfra §§ 320, 323, under the statutory provisions ap- 


order, the court will remand the case 
to the commission with orders that 
the petitioif filed by the shippers in' 
the proceedingr before the commis¬ 
sion be treated as a protest agamst 
the rates published by the carrier 
and further evidence heard as to 
the reasonableness of the rates.— 
State Public Utilities Commission of 
Ill. V. Atchison, T. & S. P. Ry. Co., 
115 N.E. 904, 278 HL 58- 

33, Mont.—^Doney v. Northern Pac. 
Ry. Co., 199 P. 432, 60 Mont. 209. 

Preservation, of common-law xi^rhts 
iniTn atexial 

Althougrh the Railroad Commis¬ 
sion Ijaw, D1907 c 37, Rev Codes § 
4398, provides that **this act shall 
not have the effect to release or 
waive any ng^ht of action . . . 

for any right, penalty or forfeiture 
which may have arisen, or may here¬ 
after arise, under any law of this 
state/' the remedies for enforcing 
such rights are exclusively governed 
by the act, so that the rates estab¬ 
lished by the comimpsion cannot be 
attacked in a common-law action — 
Roney v. Northern Pac. Ry. Co., 199 
P. 432, 60 Mont. 209. 

Common-law right of action for over¬ 
charge see mfra § 320. 

34 - Pa.—Leiper v. Baltimore & P. 
R Co, 105 A. 551, 262 Pa. 328 

35. Tex —Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas. CivA.pp., 19 S.W.2d 583, 


affirmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerco, 78 S.W.2d 591, 124 Tex. 
375. 

36 . Tex.—Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas, supra. 

37 . Tex.—Producers' Refinmg Co. v. 
Missouri, K. & T. Ry. Co. of Tex¬ 
as, Com-App., 13 S W 2d 680, affirm- 
mg Missouri, B1 & T R. Co. of 
Texas v. Railroad Commission of 
Texas, Civ.App, 3 SW2d 489, af¬ 
firmed Producers' Refining Co. v. 
Missouri, K. & T. Ry Co. of Tex¬ 
as, ComApp., 13 SW2d 679—^Tex¬ 
as Steel Co. V. Port Worth & T>. 
C. Ry. Co., CivJtpp. 45 SW2d 
794, certified questions answered 
40 SW.2d 78, 120 Tex. 597—Hous¬ 
ton Chamber of Commerce v. Rail¬ 
road Commission of Texas, Civ. 
App., 19 S.W.2d 583, affirmed Rail¬ 
road CornTni«ssion of Texas v. 
Houston Chamber of Commerce, 78 
SW.2d 591. 124 Tex. 375. 

Proper court 

Suit seeking to set aside tariffs 
adopted by railroad commission 
should be brought m district court 
of Travis county—^Texas Steel Co. v 
Port Worth & D. C. Ry. Co, Tex. 
Civ App, 45 S W 2d 794, certified 
questions answered 40 S W 2d 78, 120 
Tex 597 

38 . Tex—^Houston Chamber of Com¬ 
merce V. Railroad Commission of 
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•Texas, Civ App, 19 SW.2d 583, 
affirmed Railroad Commission of 
Texas v. Houston Chamber of 
Commerce, 78 SW.2d 591, 124 Tex. 
375. 

36. Tex—Texas R Commn v. Weld, 
73 S.W. 529, 96 Tex. 394, reversing, 
Civ.App., 68 SW. 1117. 

40, Tex—Texas R Comnnn. v. Weld, 
supra. 

10 C J. p 63 note 32 

41- Tex —Texas Steel Go. v. Port 
Worth & D. C. Ry. Co, Civ.App, 
45 S W 2d 794, certified questions 
answered 40 S.W.2d 78. 120 Tex. 
597. 

42- Tex.—Railroad Commission of 
Texas v. Uvalde Const. Co., Civ. 
App, 49 SW.2d 1113. 

43- Tex.—Railroad' Commission of 
Texas v. Uvalde Const. Co., supra. 

44- Or—Oregon-Washmgton R. & 
Nav. Co. V. McColloch, 55 P 2d 
1133. 

Shippers pnrci'sL'‘i'n£r goods cdiipped 
on basis of freight rates 
Fact that shippers, complaining of 
unreasonable rates charged by car¬ 
riers, were gram brokers or dealers 
purchasing gram on basis of market 
prices at place of delivery, less 
freight charges thereto, did not bar 
their right to reparation —Oregon- 
Washmgton R. & Nav. Co. V. Mc- 
Colloch, Or., 55 P.2d 1133. 
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plicable in many states, a shipper is not entitled to 
apply directly to the courts for reparation where 
the charges made were in accordance with the 
scheduled rates, but must first apply to the state reg¬ 
ulatory commission, which is empowered by law to 
determine the reasonableness of the rates, the com¬ 
mon-law remedy therefor having been abolished. 
It IS essential to the recovery of such excess charges 
that there should be a complaint to the commission, 
and the fact that another shipper made complaint to 
the commission which found the charges excessive 
and ordered their reduction does not relieve the 
shipper suing to recover excess charges paid under 
the former rates from makmg complamt thereof to 
the commission.^5 The commission, however, is 
not given power to enforce the refund, but, as ap¬ 
pears infra § 323, the party aggrieved may after the 
finding maintam an action in the courts to recover 
the amount of the excessive charge as found by the 
commission.^® 

In some states the regulatory commission is au¬ 
thorized to award reparation in the same proceed¬ 


ing in which the shipper makes application to the 
commission to fix a rate to be charged for a specific 
service, where he sets out facts entitling him there- 
to.‘*7 In others, proceedings for the determination 
of the reasonableness of existing and of past rates 
are separate and distinct and brought under differ¬ 
ent statutory provisions, so that findings on whether 
existing rates are then unreasonable and will be for 
the future furnish no basis for awarding or refus¬ 
ing reparation;^® nor can the commission in a pro¬ 
ceeding for the determination of the reasonableness 
of existing rates, in which it finds the existing rates 
tmreasonable, include a finding as to past rates 
which will bar a subsequent proceeding for repara¬ 
tions.^® The proceedings for the determination of 
the unreasonableness of the rates in the past and for 
the award of reparation may also be separate, it 
being proper to file the petition for reparation after 
final decision by the commission on the question of 
the reasonableness of the rates.®® However, there 
is no objection against combining a complaint 
against past rates and a petition for reparation 


45. Wis —Grauham Ice Co. v. Chi¬ 
cago, etc, R. Co., 140 NW. 1097, 
153 Wis. 145. 

4fi^ Ky—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 S 
W2d 1025, 233 Ky. 771. certiorari 
denied 51 S Ct. 75, 282 XT.S. 868, 
75 JjJEd. 767-—Louisville & N. R. 
Co. V. Greenbrier Distillery Co., 
187 S.W. 296. 170 Ky. 775. 

Neb—Central Bridge & Construction 
Co. V. Chicago & N. W. Ry. Co., 
262 N.W. 852, 129 Neb. 726, va¬ 
cating former opinion 260 N.W. 
172, 128 Neb. 779. 

Or—Oregon-Washington R. & Nav- 
Co V. McColloch. 55 P 2d 1133. 
Wash.—State v. Public Service Com¬ 
mission. 192 P. 1079, 112 Wash 
629. 

Wis—Chicago, M. & St. P. Ry. Co 
V. Railroad Commission, 215 N.W. 
442. 194 Wis. 24. 

10 C.J. p 440 note 45. 

Ckmrt action not prevented thereby 

Railroad commission's order, per¬ 
mitting railroad to refund excess de¬ 
murrage charges, did not deprive 
railroad company of right to have 
claims passed on by courts.—Chica¬ 
go, M & St. P. Ry. Co. V. Railroad 
Commission, 215 N.W. 442, 194 Wis. 
24 

Demurrage 

Railroad commission had author¬ 
ity, under statute, to determine that 
excess payment for. demurrage was 
erroneous, and to make order per¬ 
mitting refund —Chicago, M & St 
P. Ry. Co. V. Railroad Commission. 
215 N.W. 442. 194 Wis. 24. 

47- OkL—Atchison, T. & S. F. Ry. 


Co. V. State. 206 P- 236, 85 OkL 
223. 

48. Pa.—Pennsylvania R. Co. v. 
Public Service Commission, 190 A 
367, 125 Pa Super. 558-^entral 

Pennsylvania Lumber Co. v. Public 
Service Commission, 98 Pa.Super. 
514—Atlantic Refining Co. v. Pub¬ 
lic Service Commission, 97 Pa Su¬ 
per. 106—Centre County Lime Co. 
V. Public Service CoTnimssion, 96 
Pa.Super. 590. 

49- Pa-—Central Pennsylvania Lum¬ 
ber Co. V. Public Service Commis¬ 
sion, 98 PalSuper. 514—Centre 
County Lime Co. v. Public Service 
Commission, 96 Pa.Super. 590, 599. 
“Question of reparation cannot 
properly be determined by the com¬ 
mission until it has been presentedT 
to It in the manner prescribed by 
the act, nor should it be prejudiced, 
of the door closed against it, by a 
declaration in advance of a hearmg." 
—Centre County Lime Co. v. Public 
Service Commission, supra. 

Order ineffective 

Portion of order, reducing railroad 
rates, statmg situation did not wai> 
rant reparation award, has no legal 
effect on subsequent proceeding for 
reparation—Alan Wood Iron & Steel 
Co. V. Public Service Comnnipsion, 97 
Pa Super. 1. 

Bxpungmg findings 

Petition for order directing public 
service commission to expunge from 
record, in proceeding against rail¬ 
road, rates paragrraph respecting rep¬ 
aration will be refused, since such 
paragraph is extraneous and irrele¬ 
vant to the issues involved m that 
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proceeding and without any legal ef¬ 
fect—Alan Wood Iron & Steel Co. 
V. Public Service Commission, 97 Pa. 
Super. 1. 

Dismissal without hearing 

Dismissal without hearing of peti¬ 
tion for reparation after reduction 
of railroad rates and inclusion in 
commission's report of statement 
that case did not warrant repara¬ 
tion award, was not proper proce¬ 
dure —Centre County Lime Co. v. 
Public Service Commission, 96 Pa- 
Super. 590. 

50- Pa.—New York & Pennsylvania 
Co. V. New York Cent. R. Co., 110 
A 286, 267 Pa. 64. 

Bequest fox reparation in prior pro¬ 
ceeding 

The fact that a petitioner asking 
the public service commission to 
declare a carrier's rates unreasonable 
also asked to award a reparation 
for excessive charges collected, 
which should have been made by 
separate petition after the deter¬ 
mination of unreasonableness, and 
did not ask a rehearing by the com¬ 
mission which found the rates un¬ 
reasonable but properly did not 
award reparation, does not preclude 
petitioner from filing a subsequent 
petition for reparation—New York 
& Pennsylvania Co v. New York 
Cent. R. Co, 110 A 286, 267 Pa 64. 

51- Pa.—Chemical Lime Co. v. Pub¬ 
lic Service Commission, 157 A 820, 
103 Pa Super. 195, 197—Chemical 
Lime Co. v. Public Service Com¬ 
mission, 157 A 820, 103 Pa Super. 
194—Centre County Lime Co v. 
Public Service Commission, 157 A 
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under such a complaint it is the duty of the com¬ 
mission to determine, in the first place, whether the 
rates were unreasonable in the past, and, if so, pro¬ 
ceed, in the second place, to ascertain what damag¬ 
es, if any, complamant sustained, and make such an 
appropriate order awarding or refusing reparation 
as the evidence might warrant.®^ In such proceed¬ 
ing the carrier cannot raise again the issues deter¬ 
mined against it in the prior proceedings in which 
the reasonableness of the rates was determined.53 

The procedure followed by the commission must 
conform to constitutional and statutory require¬ 
ments, and where it has power to adopt rules of 
practice and procedure, such rules must conform 
thereto, and be in conflict therewith- A regulatory 
commission may waive its rules as to the form m 
which complaints against carriers for refund of^ 
charges in excess of those legally collectable by the 
carrier must be presented.^^ In a reparation pro¬ 
ceeding before a regulatory commission, before or¬ 
dering reparation the commission must first find that 
the rates complained of are unreasonable.®^ Thus, 
the effect of an order of reparation by a state com¬ 
mission is to determine that the carrier has exacted 
more than reasonable rates and that it is not enti¬ 
tled to retain the excess, but is obliged to refund 
it.56 

Under a statute which authorizes the regulatory 
commission to order reparations only where no dis¬ 
crimination will result, the supreme court, on writ 


of review, will not direct the commission to allow 
or disallow reparations on shipments where the 
shippers sold the commodities shipped to their cus¬ 
tomers in accordance with the tariff rates paid by 
them.®*^ 

In a proceeding to obtain reparation from an ex¬ 
press company for allegedly unreasonable and exces¬ 
sive express rates, the commission may deny rep¬ 
aration, where the rates charged were in accordance 
with a contract between the express company and 
the railroad company over which the express was 
shipped, on the ground that the commission cannot 
impair the contractual rights of the express compa¬ 
ny and the railroad, particularly where the shipper 
knew of the contract between the express company 
and the railroad and deliberately chose to avail it¬ 
self of the express rates, and during their exist¬ 
ence failed to seek redress through the commission 
by a proceeding against the railroad and express 
company jointly.®* 

Time within which to bring proceeding. Statu¬ 
tory provisions limiting the time after the cause of 
action accrues within which proceedings for repa¬ 
ration may be brought before the regulatory com¬ 
mission, have been held restrictions on the jurisdic¬ 
tion of the commission which cannot be extended or 
suspended.®^ Proceedings for reparations or the 
recovery of overcharges must be instituted within 
the period provided by a statute of limitations.®® 
For the purpose of determining the period of limi- 


820, 103 Pa Super. 192, 193—Centre] 
County Liime Co. v. Public Service 
Commission of Pennsylvania, 157 
A. 815, 103 Pa.Super. 179. 

52. Pa.—Chemical Liime Co. v- Pub¬ 
lic Service Commission, 157 A. 820, 
103 Pa.Super. 195, 197—Chemical 
Lime Co. v. Public Service Com¬ 
mission, 157 A. 820, 103 Pa Super. 
194—Centre County Lime Co v. 
Public Service Commission, 157 A. 
820, 103 Pa Super. 192, 193—Centre 
County Lime Co. v. Public Service 
CoTnTim«5sion of Pennsylvama, 167 
A. 815. 103 Pa.Super. 179. 

Procedure held proper 

Order of public service commission 
recitins that past freight rates were 
unreasonable and that commission 
would conduct further hearing to as¬ 
certain damages complainant had 
sustained was proper—^Pennsylvania 
R. Co. v. Public Service Commission, 
190 A. 367, 125 Pa.Super. 558. 

Time to offer evidence as to damaffes 
Evidence, at hearing before public 
service commission on complaint 
against past freight rates and peti¬ 
tion for reparation, showmg damages 
from allegedly excessive past rates, 
smce offered before commission made 


finding as to whether past rates 
had been unreasonable, was properly 
excluded —Chemical Lime Co v 
Public Service Conimission, 157 A 
820, 103 Pa Super 195, 197—Chemical 
Lime Co. v. Pubhc Service Commis¬ 
sion. 157 A. 820, 103 Pa Super 194— 
Centre County Lime Co. v. Public 
Service Commission, 157 A. 820, 103 
Pa.Super. 192, 193—Centre County 
Lime Co. v. Pubhc Service Commis¬ 
sion of Pennsylvania, 157 A. 815, 103 
Pa.Super. 179, 

53^ Pa.—New York & Pennsylvania 
Co. V. New York Cent. R. Co, 110 
A. 286, 267 Pa. 64. 

54. Cal.—Los Angeles & S L. B. 
Co. V. Haalroad Commission of 
California, 277 P. 324, 207 Cal. 123 

55. Or.—Oregon-Washington R. & 
, Nav. Co. V. McColloch, 55 P.2d 

1133- 

56. Pa—AJlegheny Steel Co. v New 
York Cent. R. Co, 188 A 332, 324 
Pa 353. 

57- Utah—Jeremy Fuel & Gram Co 
V. Public Utilities Commission, 226 
P. 456, 63 Utah 392 
58. Ill —^Pioneer Creamery Co v. 
American Ry. Rxpress Co., 180 
N.£L 406, 348 lU. 30. 
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59. Wash.—Northern Pac Ry. Co. 
V. Department of Public Works, 
211 P. 876, 122 Wash. 673. 

FederiQ control 

The limitation of two years, pre¬ 
scribed by Remington Code 1915 § 
8626—91, for the presentation of a 
claim for reparations was not sus¬ 
pended during the period of federal 
control of the railroads.—Northern 
Pac. Ry Co. v. Department of Public 
Works, 211 P. 876, 122 Wash 673. 

Statute not retroactive 

Public Utilities Act § 56 (b), pro¬ 
viding all complaints concerning ex¬ 
cessive charges shall be filed with 
the commission within two years, 
does not apply to causes of action 
existing when the statute was passed 
so as to make it retrospective in 
operation, contrary to Const, art 2 § 
11 , despite general language of sec¬ 
tion —^Bonfils V. Public Utilities 
Commission of Colorado, 189 P. 775, 
67 Colo 563. 

60- Cal—Los Amgeles & S. L. R Co. 
V Railroad Commission of Cali¬ 
fornia, 277 P. 324. 207 Cal 123 
—Sunset Pacific Oil Co v Los An¬ 
geles & S. L R. Co., 290 P. 434, 
110 CalApp. 773. 
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tations, the cause of action accrues when the charg¬ 
es are paid;®i and, in states where the proceedings 
for the determination of the unreasonableness of 
the rates in the past and for the award of repara¬ 
tion may be separate, the proceeding is commenced 
when the complaint challenging as unreasonable the 
rates collected in the past is filed, whether brought 
by a shipper or a body representing shippers gener¬ 
ally or instituted by the commission of its own mo¬ 
tion, and not when the petition for an award of rep¬ 
aration is filed, which is after final decision by the 
commission on the question of the reasonableness of 
the rates.®2 

Measure of carrier's liability. In reparation pro¬ 
ceedings, the measure of the carrier’s liability is the 
excess of the rate collected above that found rea¬ 
sonable by the commission.fi3 

(3)' Review of Reparation Proceeding 

The right to appeal from the decision of a regula¬ 
tory commission in a reparation proceeding is dependent 
on the statutes in force in the particular jurisdiction, the 
right depending in certain states on whether the com¬ 
mission awarded or refused reparation. 

No appeal lies from the action of the commis¬ 
sion except as prescribed by statute, and this right 
of appeal cannot be extended to cases not within 

the statute.®^ 

Under a statute authorizing an appeal from an 
afiirmative order of the commission only, an appeal 
will not he from an order of the commission de¬ 
nying reparation to a shipper from a railroad, even 
though the commission determined that the shipper 
has a right to reduced rates on future shipments.®® 

In states where an order of the regulatory com¬ 


mission awarding reparation is not enforceable as 
such, but an action must be brought thereon in a 
court of competent jurisdiction, although it is held, 
in at least one jurisdiction, that, if the decision is 
adverse to the shipper and an award of reparation 
refused or the amount awarded is less than he 
claims, the shipper is without remedy and cannot 
apply to the courts to have the refusal of the com¬ 
mission to award reparation reversed or the amount 
awarded increased,®® in other jurisdictions, it is 
held that an appeal will he from an order of the 
commission refusing reparation,®^ but that an ap¬ 
peal will not lie from an order of the commission 
awarding reparation;®® and although, imder the 
broad language of a statute rendering reviewable 
proceedings before the commission to recover from 
a railroad excessive charges, such proceedings are 
reviewable in the courts, such review is limited to 
questions which may be decided purely as ques¬ 
tions of law, such as the jurisdiction of the com¬ 
mission, and does not include a review of the mer¬ 
its of the decision of the commission, since a review 
of the merits would be to try issues which must ul¬ 
timately be tried in the action which may be brought 
to recover the award of the commission.®® It has 
also been held that a court of equity has no juris¬ 
diction to set aside an order awarding reparation to 
a shipper, but that a determination by the commis¬ 
sion in the reparation proceeding as to the reason¬ 
ableness of the rates complained of adverse to the 
carrier is subject to review in court^O 

§ 310. Proceedings by Bondholders for Re¬ 
lief against Unreasonable Rates 

A bondholder of a carrier cannot enjoin enforce- 


Filiiig' of mfoxxoal complaiiii: as toU- 
iag statute 

(1) Letter to railroad commission 
setting: forth claim against carrier 
for refund, and requestmg commis¬ 
sion to refer matter to carrier for 
purpose of brmgmg about informal 
adjustment, is not complaint avoid¬ 
ing limitation statute.—^Los Angeles 
& S. L R Co V. Railroad Commis¬ 
sion of California, 277 P. 324. 207 
Cal. 123 

(2) Reference in letter filed with 
railroad commission to avoidance of 
limitation did not make letter legal 
complaint within limitation statute 
—^Los Angeles & S. L. R. Co. v. 
Railroad Commission of California, 
supra. 

(3) Practice followed before rail¬ 
road commission of filing informal 
complaint against earners preceding 
formal complaint did not avoid efCect 
of limitation statute, where no legal 
complaint was filed withm time.— 

13C.J.S.-46 


Los Angeles & S Ij. R. Co. v. Rail¬ 
road Commission of California, su- 
pra. 

Failuxe of co-mjnifisioiL to serve copy 
of complaint on carrier 
Failure of railroad commission to 
serve copy of complaint presented 
to it on carrier will not prejudice 
complainant’s rights —Los Angeles 
& S. L R. Co. V. Railroad Commis¬ 
sion of California, 277 P. 324, 207 
CaL 123. 

ei. Pa.—Allegheny Steel Co. v. New 
York Central R- Co, 188 A. 332. 
324 Pa. 353. 

62. Pa—Allegheny Steel Co. v. New 
York Cent. R. Co., supra. 

63. Pa—New York & Pennsylvania 
Co. V. New York Cent. R Co., 110 
A. 286, 267 Pa 64. 

64. Mich —Sparta Foundry Co v 
Michigan Public Utilities Commis¬ 
sion. 267 NW. 736. 275 Mich 562 

65. Mich.—Sparta Foundry Cp. v. 
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Michigan Public Utilities Commis¬ 
sion, supra. 

66 . Ky—Southern Ry. Co of Ken¬ 
tucky V. Frankfort Distillery, 26 S. 
W.2d 1025, 233 Ky. 771, certiorari 
denied 51 S.Ct. 75, 282 U S 868, 75 
LBd. 767. 

67. Ill —^Terminal R. Ass’n of St. 
Louis V. Public Utilities Commis¬ 
sion, 136 N.E 797, 304 Ill. 312 

Pa-—Centre County Lime Co v. Pub¬ 
lic Service Commission, 96 Pa Su¬ 
per. 590. 

68 - Ill —^Terminal R Ass’n of St. 
Louis V. Public Utilities Commis¬ 
sion, 136 NE 797, 304 Ill 312 

Pa—Centre County Lime Co v. Pub¬ 
lic Service Commission, 96 Pa Su¬ 
per. 590. 

69. Wash.—State v. Public Service 
Commission, 192 P. 1079, 112 Wash. 
629. 

70. Or —Oregon-Washington R. & 

I Nav Co. V. McColloch, 55 P.2d 

: 1133. 
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ment of a prescribed rate witfiout showing that its en¬ 
forcement will render his bonds noncollectable. 

A person holding bonds of a railroad company se¬ 
cured by mortgage cannot enjoin enforcement of a 
statute prescribing rates by merely showing that 
rates are confiscatory; he must further show that 
the bonds will not be collectable if such rates are 
enforcedJi 

§ 311. EjBFect of Change of Rates after Ship¬ 
ment Has Commenced 

A change of the rate in force after the contract of 
shipment becomes complete by execution and delivery 
of the bill of lading or after the shipment begins to 
move will not be applied to the shipment. 


The rate applicable is that in force when the con¬ 
tract of shipment becomes complete by the execution 
and delivery of the bill of lading. This is so al¬ 
though movement of the shipment is not to com¬ 
mence until a later date; and the fact that a sub¬ 
stitute bill of ladmg is issued on a subsequent re- 
consignment of the shipment does not prevent the 
application of the rate in force at the time the orig¬ 
inal bill is issued.'^2 Thus, changes in freight rates 
of interstate shipments from the rate given in the 
tariff schedules in force at the time the shipment 
begins to move, will not be given a retroactive ef- 
fect.^^ 


2. FiffiiGHo? Charges and Liens 

§ 312- Charges Generally j ment to compensate a carrier for its services in the 


A carrier of goods or live stock may make proper 
charges for its services, and the obligation to pay for the 
same may be based on an express or implied contract 
or a liability imposed by law. 

Carriers of goods or live stock have an undoubt¬ 
ed right to impose or collect proper charges for 
their services.^^ Indeed, in order that the carrier 
may be chargeable as common carrier, the service 
must be for compensation, see supra § 3; and, as 
shown in § 376 infra, the rules gainst discrimina¬ 
tion are usually held to prevent favoritism in the 
way of gratuitous services. 

To entitle a carrier to collect or recover charges 
not paid in advance it is usually essential that there 
be some sort of a contract or undertaking to pay for 
the same.^5 However, a contract to compensate a 
carrier for its services may be either express or 
implied and the law will usually imply an agree- 


absence of circumstances which would warrant an 
inference that the services were intended to be 
gratuitous.^^ • 

Problems relating to the making or establishment 
of the rates or tariffs on which the charges shall be 
based, including the respective powers of the car¬ 
rier and federal or state rate-making bodies, have 
already been considered in §§ 275-311 supra- 
Where there is an apphcable state or federal law 
requiring the carrier to charge for its services ac¬ 
cording to Its properly established schedule or tar- 
iflF, and the schedule or tariff has become binding 
on both the carrier and the public, see supra § 302, 
the obligation to compensate the carrier for its serv¬ 
ices is one imposed by law.78 This obligation or 
liability crannot ordinarily be avoided or escaped 
through any contract with the carrier, see infra §§ 
392-397; and it cannot estop itself from collecting 


71. IT S.—Wmtbrop v. Fellows, D.C. 
Mich. 230 F. 702. 

7a. N.T.—Rutland R. Co. v. Doud, 
235 DSr.TS. 160, 134 Misc. 44 

73b U.S—Horton v. Tonopah & G. 

R. Co. D.CNev., 225 F. 406. 

10 C J. p 440 note 49. 

74. U.S.—Hyg^rade Food Products 
Corporation v. Chicagro, M.,' St P. 
& P. R. Co., C.CA.]Sr.T.. 85 F.2d 
113, reversing; D.C, 10 F Supp. 
767—-Van Uusen Harrington Co. 
V. Northern Pac. Ry. Co., C C.A 
Mmn., 32 F.2d 466—Central Ware¬ 
house Co V. Chicago, R I. &,P. 
Ry Co. CCA-Minn., 20 P.2d 828. 
atOrming, DC., Chicago, R I & P 
Ry Co. V. Central Warehouse Co., 
14 F2d 123—Allen v. New York, 
P. & N. R Co. CCAVa.. 15 F. 
2d 532. certiorari denied 47 S Ct 
459, 273 US 756. 71 LEd. 876-— 
Baltimore & O R Co v. Carnegie 
Steel Co., DC.Pa, 251 F. 682. 


Ala.—James v. Alabama Great 

Southern R. Co., 81 So. 582, 202 
Ala 640. 

Cal.—Heath v. Judson Freight For¬ 
warding Co. 190 P. 839, 47 Cal. 
App 426 

Kan—Hebrlee v. Hawley, 211 P. 129, 
112 Kan. 398. 

lia —Morley Cypress Co. v. Hines, 
107 So. 487, 160 Ha. 676. 

NT.—Stevens v. Atchison, T. & S 
F. Ry. Co. 202 NTS 195, 207 
App.Div. 442, affirmed 147 N.E 
200, 234 N.T. 572, certiorari de¬ 
nied 45 set 463, 267 US. 603. 
69 L.Ed 809 

Pa.—^Baltimoie & O R Co. v. Pub¬ 
lic Service Comnmssion, 68 Pa 
Super. 503 

10 C.J. p 106 note 64. 

75b N.D —^Minneapolis, St P. & S 
S. M. Ry. Co V. Washburn Lig¬ 
nite Coal Co., 168 NW 684, 40 N 
D. 69, 12 A.L 1 .R. 744, error dis¬ 
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missed 41 S.Ct. 140, 254 U.S. 370, 
65 L.Ed. 310. 

TOi Ala—Alabama Great Southern 
R. Co. V. Herring, 174 So. 502, 234 
Ala. 238. 

Cal—Heath v. Judson Freight For¬ 
warding Co., 190 P. 839, 47 Cal 
App. 426. 

77. Ala.—Alabama Great Southern 
R Co. V. Herring, 174 So. 502, 234 
Ala 238. 

HI.—New York Cent. R. Co. v. Le¬ 
high Stone Co, 220 Ill.App 563 

Va—Chesapeake & O Ry. Co. v. Os¬ 
borne. 153 S.E 865. 154 Va 477. 

78- U S.—Central Warehouse Co. v 
Chicago, R I & P. Ry. Co. C C A. 
Minn., 20 F2d 828, affirming, DC.. 
Chicago. R. I. & P Ry Co v 
Central Warehouse Co., 14 F.2d 
123 

Pa.—^Pennsylvania R Co. v. De Mar- 
to, 90 Pa.Super. 216. 
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the charges;*^® but all conditions and terms pre¬ 
scribed by the tariff must be complied with before 
the rates or charges provided for therein can be 
collected,*® and the earner is not entitled to sched¬ 
uled charges for which it has rendered no services 
or benefits. *1 

After the parties have agreed on the terms and 
conditions of the payment of the freight charges, 
and the shipment has been started, the terms or con¬ 
ditions so fixed cannot be changed or canceled with¬ 
out the consent of the carrier.*^ 

Medium of payment. If the medium of payment 
is not specified, payment of the charges must ordi- 
nanly be made in the currency of the country where 
the payment is to be made or the contract ful¬ 
filled.** The freight charges on international ship¬ 
ments between United States and Canada are, un¬ 
der tariffs and regulations requiring payment of the 
scheduled rates in dollars and cents, payable in the 
money of the country where the collection is made 
regardless of any difference in the exchange value 
of the money of the respective countries.*^ 

§ 313. Necessity for Prepayment 

A carrier may demand payment of its charges In 
advance, but is not required to do so; and prepaid 
freight may be recovered back if the carrier fails to per¬ 
form its contract. 

A carrier has the right to demand that its charg¬ 
es be paid in advance,*® and to refuse to accept the 
goods for carriage until such prepayment has been 


made, see supra § 31. This is on the principle that 
carriers have the same rights as individuals or oth¬ 
er corporations to require payment for a service 
before it is rendered or to extend credit for such 
service.** This common-law rule is not abrogated 
by state and federal legislation for the supervision 
of common carriers.*^ However, as shown in § 
372, it is usually held, although not without some 
difference of opinion, that the carrier may lawfully 
give credit to some parties and require prepayment 
of others; and it is not necessary that charges be 
tendered in advance unless demanded.** The right 
to prepa 3 nnent of charges is deemed to have been 
waived where the carrier accepts the goods from 
the shipper for transportation without exacting pay¬ 
ment in advance.** Liability will attadi in such 
cases as though the freight were actually prepaid;*® 
and it then becomes the duty of the carrier to trans¬ 
port the goods to their destination or to deliver 
them to the next receiving carrier.*^ 

When the charges have been prepaid, the carrier 
is under a duty to deliver the goods without fur¬ 
ther exaction; and, where the charges have been 
prepaid on goods shipped with a view to export, 
the carrier cannot require that a transhipper, in 
whose hands the goods are placed by the consignee, 
refund or repay the freight charges.®* 

Prepaid freight, on failure of the carrier to per¬ 
form the contract of carriage, may be recovered 
in an action for money had and received, no express 
contract to the contrary appearing.®* The consid- 


79- U.S.—Central Warehouse Co v. 
Chicag-o, R. I. & P. Ry. Co, CC 
A Minn., 20 P.2d 828, affirming, r>. 
C, Chicago, R. 1. & F. Ry. Co. v. 
Central Warehouse Co., 14 P 2d 
123. 

Mmn.—Davis v- Aslesen, 206 NW. 
405, 165 Minn. 239. 

XssuLance of hiU of lading as "pre¬ 
paid** by mistake held not to estop 
carrier from collecting lawful charg¬ 
es.—Central Warehouse Co. v. Chi¬ 
cago, R. I. & P. Ry. Co, C.C.A 1 
Minn., 20 F 2d 828, affirming, D C, 
Chicago, R. I. & P. Ry. Co. v. Central 
Warehouse Co., 14 P.2d 123. 

80u U.S —Van Dusen Harnngrton Co. 
V. Northern Pac Ry. Co., C.C.A 
Minn, 32 F 2d 466 

81. BZy.—Louisville & N. R. Co. v. 
Johnson, 10 SW2d 1104, 226 Ky. 
322—^Louisville & N. R Co v. Mur¬ 
phy, 206 SW. 268. 182 Ky. 136 
NC.—W. L. Hall & Co V. Norfolk 
Southern R. Co.. 91 SE 607. 173 
N.C. 108 

Betom of goods 

A carrier of live stodbc, abandoning 
contract because of federal quaran¬ 
tine order, and returning stock to 
shipper at place of consigrnment, is 


not entitled to freight charges, under 
Interstate Commerce Act and state 
law, the transportation having re¬ 
sulted m no service or benefit to the 
shipper.—Louisville & N. R. Co. v. 
Murphy, 206 SW. 268, 182 Ky. 136 

82. Pa—Chicago & N. W. R. Co. v. 
Picard, 98 Pa Super. 134. 

83. U S —New York & Pennsylvania 
Co. V. Davis, D.C.N.T.. 8 F.2d 662. 

84. US—^New York & Pennsylvania! 
Co. V. Davis, supra—New York & 
Pennsylvania Co. v- Davis, D.C.Pa., 
2 F2d 858, affirmed, C.C.A., 9 F. 
2d 911. 

85. U S —^Lowden v. Iroquois Coal 
Co, DC.I11., 18 PSupp. 923. 

Mo—Metzger v. Columbia Terminals 
Co., 50 S.W2d 680, 227 Mo App. 
135 

Pa—Chicago & N. W. R. Co. v. Pi<^ 
ard, 98 Pa Super. 134. 

10 CJ. p 359 note 7, p 441 note 52 

86L Miss.—A. Gr. Russell Co. v. Mil¬ 
ler, 53 So. 495, 98 Miss. 185 

87- U S —^Louisville & N R. Co. v 
Central Iron & Coal Co, Ala., 44 
set 441, 265 U.S. 59. 68 LEd 
900. affirming. CCA,. 284 F. 250 
CaL—New York Cent. R. Co. v. 
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Frank H Buck Co., 41 P.2d 547. 
2 Cal.2d 384. 

Tenn.—Nashville. C. & St. L. Ry. v. 

Murphree, 2 Tenn App. 482. 

10 C.J. p 441 note 54. 

88- Ind.—Grand Rapids, etc., R. Go. 
V. Diether, 37 N.E 39, 1069, 10 Ind. 
App. 206, 53 Am S R. 385. 

10 C J. p 441 note 55 

89- U.S.—Southern Indiana Express 
Co. V. U. S. Express Co., Ind., 92 
F. 1022, 35 C-C.A. 172. 

Mo —Grratiot St Warehouse Co. v. 
Missouri, etc., R Co., 102 SW. 11, 
124 Mo.App 545. 

10 C.J. p 359 note 7. p 441 note 56 
90, Mo—Gratiot St. Warehouse Co. 
V. Missouri, etc., R. Co, 102 S.W. 
11. 124 Mo App. 545. 

91- U.S.—Southern Indiana Express 
Co. V. U S. Express Co., Ind., 92 
F. 1022, 35 C.CA 172. 

98. Md—^Pennsylvania R. Co. v. S. 
M. Hamilton Coal Co, 125 A 405, 
144 Md. 556. 35 A L.R. 478. 

93- Ala—^Hunter v. Lauderdale Cot¬ 
ton Mills, 112 So. 215, 215 Ala. 638 
Betmition of hills of lading 

However, in an action for money 
had and received, alleging breach 
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eration for the advance payment having failed, the 
money paid becomes ex equo et bono the property 
of the shipper, and the law raises an implied con¬ 
tract to refund. Such right of recovery cannot be 
defeated by the fact that the carrier has already 
used the money in payment of its own obligations.^^ 
However, where the carrier has fully complied with 
its contract, but is unable to unload the shipment at 
the point of destination because of quarantine laws 
and returns the shipment at the request of the own¬ 
er, the freight charges paid the carrier rannot be 
recovered back.^5 

§ 314. Amount Allowable 

a. In general 

b. Particular items or services 
a. In General 

The amount of the charges is ordinarily to be de¬ 
termined in accordance with the applicable scheduled or 
established rates; or, in the absence thereof, by the 
contract of the parties, or, if there is no express con¬ 
tract, by an ascertainment of what would constitute a 
reasonable compensation for the services rendered. 

In the absence of special statutory regulation of 
rates to be paid or of. a contract fixing the amount 
of compensation to be paid, the law implies a rea¬ 
sonable compensation to be determined in an action 
in which the question as to the amount of compen¬ 
sation arises, and to be measured by what is ordina¬ 
rily charged for like services under like condi¬ 
tions and, as fully discussed in § 281 supra, both 
the carrier and the public have reciprocal rights to 
have the rate of compensation be a reasonable one 
so that the carrier cannot exact any more nor be 
compelled to take any less. 

When the rates of compensation have been fixed 
or established by a regulatory body or by a proper¬ 
ly filed and pubhshed schedule of tariffs, the carrier 


is ordinarily entitled to charge for its services in 
accordance therewith and shippers are required 
to know the contents of published tariffs, so that 
the carrier cannot be estopped from charging the 
lawful rate so shown or established.®^ Indeed, it 
is often the absolute duty of the carrier to charge 
according to the scheduled or established rates. 
So far as interstate shipments ar.e concerned, the 
right of private contract as to rates between the 
shipper and the carrier has been entirely abrogated 
by the enactment of the Interstate Commerce Act. 
The schedules of rates filed with the interstate com¬ 
merce commission are absolutely binding, both on 
the carriers and the shippers, see supra § 302; and 
any attempt to deviate from the rates so fixed is un¬ 
lawful and ineffective, see infra §§ 392, 393. Also, 
the state, in the exercise of its reg^atory powers, 
may take away the right of the parties to contract 
with reference to the rates for intra-state ship¬ 
ments, see supra § 278; and under state legisla¬ 
tion similar to the Interstate Commerce Act it is 
often held that the parties are prohibited from de¬ 
parting from the established intra-state rate, see in¬ 
fra §§ 396, 397. 

Where the rate prescribed by statute has been 
paid, there is no implied contractual undertaking 
to pay the carrier a reasonable rate in the event the 
statute is subsequently declared invalid,®® nor is 
there any obligation to pay a reasonable rate as a 
matter of law.^ 

In the absence of prohibitory statutory provisions, 
under a contract to maintain a specified rate for 
the benefit of a certain shipper, the shipper may 
recover damages resulting from the refusal of the 
carrier to maintain the rate;^ but, if an offered rate 
is not accepted when made, a shipper cannot com¬ 
plain that a higher rate was subsequently charged 
if the rate charged was not in excess of that al- 


of an affreightment contract by a 
earner’s failure to ship goods, plain¬ 
tiff cannot retam the bills of lad¬ 
ing, whicli may be negotiable, and 
recover the amount paid for freight 
on the theory that the goods were 
not timely shipped, particularly if 
carrier’s obligation to carry contin¬ 
ues—Calumet & Heda Mining Co. 
V. Equitable Trust Co., 174 N.Y.S. 
319, 186 App.Div. 330. 

94. Ala.—Hunter v. Lauderdale Cot¬ 
ton Mills, 112 So. 215. 215 Ala. 
638. 

95- Tex.—Clement Grain Co. v. St. 
Xiouis Southwestern Ry. Co. of 
Texas, Civ.App., 35 S.W 2d 516. 

96. TJ-S-—State of Florida v. IJ S, 
D.CGa, 11 FSupp 36. 

Ala.—Alabama Great Southern R. 


Co. V- Herrmg, 174 So. 502, 234 
Ala. 238. 

Cal—Heath v. Judson Freight For¬ 
warding Co., 190 P. 839, 47 Cal. 
App. 426. 

10 C.J. p 441 note 60. 

Corpus Juris cited in State of 
Flojuda V- U. S, D.C,Ga, 11 F.Supp. 
36, 42. 

97- XT S.—Baltimore & O. R. Co. v 
Carnegie Steel Co., DC.Pa., 251 F. 
682, 684. 

ArlE.—Missouri Pac. R. Co. v. Sisk, 
295 S.W 55. 174 Ark 168. 

N.T.—New York Cent. R. Co. v. 
Rudolph Wurlitzer Mfg Co., 225 
N.Y.S. 652, 222 App.Div. 716. 

10 C J. p 441 note 64 [a] 

“If a transportation service he 
performed by the carrier, the rate 
applicable to such service as speci¬ 
fied in tariffs relatmg thereto, which 
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are duly filed and published, must 
he paid by the person for whom 
such service was rendered.”—Balti¬ 
more & O. R. Co. V. Carnegie Steel 
Co, supra. 

98. US —Hygrade Food Products 
Corporation v- Chicago, M, St. P 
& P. R. Co., C.CANY., 85 P2d 
113. reversmg, D C, 10 F Supp. 767 

99- N.D—Minneapolis, St. P. & S 
S- M. Ry. Co. V. Washburn Lig¬ 
nite Coal Co, 168 NW. 684. 40 N 
D. 69, 12 ALR. 744, error dis¬ 
missed 41 set. 140, 254 US 370. 
65 L Ed. 310. 

1- N.D—Minneapolis. St. P. & S. S. 
M Ry Co. V. Washburn Lignite 
Coal Co., supra. 

2. Ky—Newport News, etc. Co v. 
McDonald Brick Co., 59 SW. 332, 
109 Ky. 408, 22 Kylj. 934. 



13 C.J.S, 


CABRIEES 


§ 314 


lowed by law at the time of the shipment^ 

A private carrier, which is not subject to the es¬ 
tablished rates and classifications applicable to com¬ 
mon carriers, may be free to contract for sudi com¬ 
pensation as it can get;^ and, where it has so con¬ 
tracted, it cannot charge in excess of the rate fixed 
by the contract® After oral negotiations have been 
merged in the bill of lading, which becomes the 
contract of the parties, a carrier cannot be held to 
a prior oral quotation of a rate.® 

b. Particulax Items or Services 

(1) Transportation or carriage 

(2) Other items or services 

(ly Transportation or Carriage 

A carrier is ordinarily entitled to compensation for 
its service in carrying or transporting the shipment, 
the amount of such compensation or charge being deter¬ 
mined by computation in accordance with the applicable 
rate. 


The primary or ordinary service for which a car¬ 
rier is entitled to compensation is that of carrying 
or transporting the goods or live stock involved be¬ 
tween the point of shipment and the point of des¬ 
tination.^ The amount of the charge for this serv¬ 
ice is usually determined by computation in accord¬ 
ance with the scheduled or established rate applica¬ 
ble to shipments of the type and between the points 
involved.® In computing freight charges, the rate 
applicable and the weight of the shipment are the 
usual factors in the equation.® 

The application of a particular rate is ordinarily 
dependent on a proper construction of the govern¬ 
ing tariffs or rate regulations in existence at the ; 
time when the shipment was made.^® Where such 
factors are essential elements of the rate classifi¬ 
cations made by the tariff or regfulatory statute, the 
applicability of a particular rate in a given case may 
depend on whether, within the meaning of the tar¬ 
iff, as construed in accordance with the rules stated 


3. Tex.—^Dillmgrham v, Labatt, Civ. 
App., 30 S.W. 370. 

4. Minn—Northwest Tablet Co. v. 
Universal Carloadingr & Distribut¬ 
ing Co., 250 N.W. 456, 189 Minii 
582. 

a. Minn.—Northwest Tablet Co. v. 
Universal Carloading: & Distribut¬ 
ing Co., supra. 

a. Wis—Chicago, M. & St. P. Ry. 
Co. V. Jewett, 171 N.W. 757, 169 
Wis. 102. 

7- US —Nocatee Crate Co. v. At¬ 
lantic Coast Dine R. Co., C.C.A. 
Fla., 26 F.2d 670—Butler Motor 
Co. V. Atchison, T. & S. P. Ry. 
Co., C.CA.MO., 272 P. 683. 

Ga.—Clemons v. Payne, 105 S E. 623, 
26 Ga.App. 142. 

Kan.—^Hebrlee v. Hawley, 211 P. 129, 
112 Kan. 398. 

N.T.—Stevens v. Atchison, T. & S. 
F. Ry. Co, 202 N.Y S. 195, 207 
App.Div. 442. affirmed 147 NB. 200, 
234 N.Y. 572, certiorari denied 45 

S.Ct. 463, 267 U.S. 603, 69 DEd 
809. 

& US.—U. S. V. Gulf Refining Co.. 
Okl., 45 set. 597, 268 U.S. 542, 
69 l«.Bd. 1082, affirming, C.C.A. 
Gulf Refining Co. v. U. S, 284 F 
90—St. Louis, L M & S. Ry. Co 
V. J. P. Hasty & Sons, Ark., 41 
S.Ct 269. 255 US. 252. 65 LEd. 614 
—Chicago Great Western R Co. v. 
Farmers' Shipping Ass’n, C C.A. 
Kan., 59 P2d 657—Atlantic Bridge 
Co. V. Atlantic Coast Line R. Co., 
DCPla., 56 P.2d 163, affirmed, C. 
C.A., Atlantic Coast Line R. Co. v. 
Atlantic Bridge Co.. 57 P.2d 654^ 
American Ry. Express Co. v. Price 
Bros, CC.A.Tex, 54 P.2d 67—S. A 
Gerrard Co v. American Ry. Ex¬ 
press Co., C.C.A.Ohio. 35 F.2d 861 


—Updike Grain Co. v. Chicago & 
N. W. Ry. Co., CCANeb., 35 P 
2d 486—Nocatee Grate Co. v. At¬ 
lantic Coast Line R. Co., CCA- 
Fla., 26 P.2d 670—Missouri Pac. 
R Co. V. Rea-Patterson Milling 
Co. CC.AKan., 273 F. 518—But¬ 
ler Motor Co. V. Atchison, T. & S 
F. Ry. Co., C.C.AMO. 272 P. 683 
—Lakewood Engineering Co. v. 
New York Cent. R. Co., C.C A. 
Ohio, 259 F. 61, 170 CC.A. 129. 
error dismissed 41 S.Ct. 60, 251 U. 
S 661. 65 L.Ed. 463—^lu re Inde¬ 
pendent Sewer Pipe Co., D.C.Cal, 
248 F. 547—Southern Pac. Co. v. 

U. S. 62 Ct CL 39L 

Ala.—Robert S Armstrong & Bros 
Co, V. Rowland^ 118 So. 502, 22 
Ala.App. 613. 

Fla—^Louisville & N. R. Co. v. Speed- 
Parker, Inc., 137 So. 724, 103 Fla. 
439. 

Ga.—Clemons v. Payne, 105 SE. 623, 
26 GaApp. 142. 

Ind—American Ry. Express Co. v. 
Johnson Butter Co., 187 NE. 405, 
97 Ind.App. 537. 

Kan —Missouri Pac. R. Co. v. Red 
Star Millmg Co, 251 P. 417, 122 
Kan. 122. | 

La.—^Louisiana Ry. & Nav. Co. v. 

Lawrence. 5 La App. 722, 

Minn —Crookston Milling Co. v. 
Great Northern Ry. Co, 242 N.W 
287, 185 Minn. 563. 

Mont—Sunburst Oil & Refining Co. 

V. Great Northern Ry. Co, 7 P 
2d 927, 91 Mont. 216, certiorari 
granted Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., 53 S 
Ct. 7, 287 U.S. 580, 77 L.Ed. 508. 
and affirmed 53 S Ct 145, 287 U.S. 
358, 77 LEd. 360, 85 ALR 254. 

N.H—New York. N. H & H. R. R. 
V. Tonella, 111 A. 341, 79 NH 
464. 


Pa.—Crane R. Co. v. Philadelphia & 
R. Ry Co. 97 A. 1055, 253 Pa. 246. 
Tex—^Texarkana & Ft. S. Ry. Co. v 
Houston Gas & Fuel Co., 51 S.W.2d 
284, 121 Tex. 594—San Antonio & 
A. P. Ry. Co. V. D. M. Picton & 
Co., Civ.App., Ill SW.2d 842, error 
refused. 

9. Fla—Louisville & N. R. Co. v. 
Speed-Parker, Inc., 137 So. 724, 103 
Fla. 439. 

Ga—Seaboard Air Line Ry. Co. v. 
Lumberman's Co., 149 SE 128, 168 
Ga. 851, reversing Lumberman's 
I Co. V. Seaboard Air Line Ry. Co, 
139 S.E. 116, 37 Ga-App. 176, va¬ 
cated 149 S E. 303, 40 GaA.pp. 238. 
conformed to 149 S.E. 303, 40 Ga. 
App. 238. 

Mont—Sunburst Oil & Refinmg Co. 
V. Great Northern Ry. Co., 7 P2d 
927, 91 Mont. 216, certiorari grant¬ 
ed Great Northern Ry. Co. v. Sun¬ 
burst Oil & Refining Co., 53 S.CL 
7. 287 U.S. 580. 77 LEd. 508, and 
affirmed 53 S.Ct. 145, 287 U.S. 358, 
77 LEd. 360, 85 ALR. 254. 

Adoption of improper weight 

That weighing coal on railroad 
scales would have required carrier 
to make an extra haul, which was 
impracticable under war-time condi¬ 
tions. did not excuse billing of coal 
without notice to consignee at inac¬ 
curate tipple weights, and carrier 
should have attempted to reach an 
agreement with consignee for a prop¬ 
er allowance, or made allowance in 
its best judgment subject to adjust¬ 
ment—New York & Pennsylvania 
Co. v. New York Cent. R. Co., 124 A. 
428. 280 Pa. 297. 

ICL Fla.—^Louisville & N. R Co v. 
Speed-Parker, Inc., 137 So. 724, 103 
Fla. 439. 
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in § 303 supra, the shipment is of a proper type of | goods or commodity,^^ is packed or crated in a par- 


11- TJ S —S. V. Gulf Refining- Co., 1 
Okl, 45 set 597, 268 US. 542.1 
69 Lt.£:d. 1082. afiirming. C.CA., 

Gulf Refining Co. v. U S., 284 F. 
90—St Lfouis,'I. M. & S. Ry- Co. 
V. J. P. Hasty & Sons. Ark., 41 S 
Ct 269, 255 T7.S 252. 65 HHd. 
614—Chesapeake & O Ry. Co- v. 
Indiana Fibre Products Co, D.C 
Ind, 6 P.Supp. 339, affirmed, C.C 
A.. 75 F2d 193—Atchison, T. & S. 
F. Ry. Co. V IT. S. 74 CtCl. 154 
—Arizona Eastern R. Co. v. U. S., 
63 CtCL 60—Southern Pac Co. v. 
U. S, 62 CtCl 649. 

Fla.—Louisville & N R. Co. v. Speed- 
Parker, Inc, 137 So. 724, 103 Fla 
439 

S.G—Gibbes Machinery Co. v. South¬ 
ern Ry. Co., 93 SE 718, 108 S.C. 
159. 

Tex.—Bedford-Carthage Stone Corpo¬ 
ration V. Missouri-Kansas-Texas R. 
Co. of Texas, Civ.App., 25 S.W.2d 
930. 

Va—^Norfolk Southern R- Co. v. 
Freeman Supply Corporation, 133 
S.E. 817, 145 Va. 207. ' 

10 C.J. p 430 note 7 [bl. 

Articles of foreign, commerce 

Commodity, purchased m and ship¬ 
ped from foreign country, took lail- 
way freight rate for articles of for¬ 
eign commerce, and such character 
thereof was not changed by neces¬ 
sary mcidents of transportation.— 
Chesapeake & O. Ry. Co. v. Indiana 
Fibre Products Co, D C.Ind., 6 P. 
Supp. 339, affirmed, CCA-, 75 P.2d 
193. 

Bomb sights and bomb release 
mec’h-nifima for airplanes are anal¬ 
ogous, for freight classification pur¬ 
poses, to scientific instruments, and 
subject to the same freight rate.— 
Erie R. Co. v. U. S., 79 Ct.Cl. 102. 
Coal 

(1) Under tariffs prescribmg one 
rate for the shipment of coal gener¬ 
ally and a lower rate for “furnace 
material,** shipped to, and for the 
use of, pig iron furnace companies 
at a particular point, a shipment of 
coal by an iron and steel company 
from Its mines to such point where 
it maintains a furnace is not en¬ 
titled to the lower rate where the 
coal IS not used at -that point but is 
reconsigned to other points for use 
in iron ore miniTig—Republic Iron 
& Steel Co. V. Davis, 98 So. 197, 
210 Ala. 361. 

(2) “Prepared and anthracite bri¬ 
quettes and boulets’* in carriers* 
tariff schedule included anthracite 
coal m native form in sizes above 
pea and briquettes and boulete made 
from anthracite coal, since “pre¬ 
pared coal in anthracite coal trade 
means sizes of coal above pea.**— 
New York, N. H & H. R. Co. v. 
Salter. 134 A. 220, 104 Conn..728. 


CSrepe paper bandages, manufac¬ 
tured and intended for use as a 
paper bandage for surgical dressing, 
come within a rate classification 
for the transportation of “surgical 
bandages.”—^Pennsylvania R. Co. v. 

U. S. Ct.Cl, 42 F.2d 600. 

Bu-nnage on antomobile shipments, 

consisting of wooden braces and 
blocking used to keep the automo¬ 
biles steady in cars, belongs to the 
category of crating and boxing em¬ 
ployed to protect more valuable ar¬ 
ticles m shipping, the weight of 
which, unless some provision to the 
contrary appears, naturally takes the 
rate applicable to the contents, and 
hence, m the absence of other pro¬ 
vision, the dunnage is subject to the 
automobile, rather than the lumber, 
rate, particularly where the tariff 
provides that, unless otherwise pro¬ 
vided, ‘'charges shall be computed on 
gross weights.’*—Butler Motor Co 

V. Atchison, T. & S. F. Ry. Co, C. 
CJLMo. 272 F. 683. 

Federal military equipment takes 
rates open to public for like trans¬ 
portation.—Houston E. & W. T. Ry. 
Co. V. U. S., 63 Ct-Cl. 576—Arizona 
Eastern R. Co. v. U. S., 63 CLCl 
60. 

l^ime Cola syrup has been held not 
to fall under the classification of 
**molasses and syrups,** m a rate 
^tarifiC, but instead under a higher 
ratmg given to “foimtain syrups, 
fruit syrups, or syrups not otherwise 
indexed by name.*’—Louisville & N 
R. Co. V. Lime Cola Bottling Co., 101 
So 678. 212 Ala. 52. 

Bogs, wood, and Inmber 

(1) A tariff of freight rates con¬ 
taining a table of “rough material 
rates applicable on rough lumber, 
staves, flitches, bolts and logs,” con¬ 
ditional on the manufactured product 
bemg reshipped in specified propor¬ 
tions, and including, in the table of 
percentages applicable, ’‘finished 
staves” and “staves and headings,” 
gave the benefit of such milling in 
transit rates to rough material for 
heading for barrels, as the word 
“bolt” should be understood in its 
generic sense as meamng a mass or 
block of wood from which anything 
may he cut or formed.—St. Louis, I 
M. & S. Ry. Co. V J. F. Hasty & 
Sons, Ark, 41 SCt. 269, 255 U.S. 252, 
65 L.Ed. 614. 

(2) However, in a shipper’s suit 
for overcharge on shipments of 
rough sawed headmg, where there 
were two tariffs on file with the rail¬ 
road commission, one fixing -the rate 
on heading holts, and the other on 
rough sawed heading, and the testi¬ 
mony showed a substantial differ¬ 
ence between the two, it was held 
that the tariff on the latter applied 

^ because dealmg specifically with the 
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identical materials shipped —^E. L. 
Young Heading Co. v. Payne, 89 So 
782, 127 Miss. 48. 

(3) Log rate, and not fuel wood 
rate, is applicable to shipments of 
stave bolts and headmgs used in 
manufacture of barrels entitling rail¬ 
road to recover alleged undercharge 
due on shipments thereof.—^Rein- 
schmidt V. Louisville & N. R. Co, 169 
So. 491. 124 Fla. 814. 

(4) Mahogany logrs were embraced 
within class set forth in the gov¬ 
erning rate tariff as “lumber, tele¬ 
graph poles, or similar lading.”— 
Cleveland, C, G. & St. L Ry. Co v. 
Talge Mahogany Co., 112 N.E. 890, 
185 Ind 11. 

(5) Redwood coffin stock planed 
and cut to size and shape comes un¬ 
der the freight classification of “lum¬ 
ber: built-up, combmed or veneered 
wood, except woods of value,” and 
the freight rates on carload lots 
thereof shipped from Santa Clara, 
Cal, to Minneapolis, Minn., in Octo¬ 
ber, 1919, was mnety cents per hun¬ 
dred under the published tariffs then 
m force.—^Minnesota-Koll Casket Co 
V. Payne, 188 N.W. 560, 152 Mmn 
238. 

(6) Certain lumber brought from 
the Philippine Islands and common¬ 
ly known as Philippine mahogany, 
when in fact it was not mahogany, 
being used as a substitute for, and 
costing less than, Mexican or Afri¬ 
can mahogany, is not “mahogany” 
withm the meaning of the railway 
tariff for foreign woods including 
mahogany, such tanff schedule 
enumerating woods all of which are 
of tropical or subtropical nature and 
of bigh cost, and the denomination 
of the wood as Philippine mahogany 
is not conclusive of its character.— 
New York Cent. R. Co. v. Warren 
Ross Lumber Co., 190 N.Y.S. 835. 

(7) By analogy to Act CougrOct. 
3, 1913 c 16, § 4c, relating to tariff 
on goods shipped from the Philippine 
Islands and which distinguishes be¬ 
tween the Philippme Islands and for- 
eigrn countries, so that “Philippme 
mahogany” is not being Included in 
the term “foreign woods*' of the tanff 
schedule, it not being an expensive 
wood as compared with all the other 
foreign woods. Philippine mahogany 
does not fall within a railway rate 
schedule providing rates on “foreign 
woods (mahogany, etc.) ”—New York 
Cent R Co v. Warren Ross Lum¬ 
ber Co., supra. 

(8) In determining whether a com¬ 
modity is to be classified as “wood 
pulp*’ or “wood pulp board” under a 
rate schedule, classifications by cus¬ 
toms officials and railway company’s 
solicitors and agents are persuasive, 
but not conclusive, in determmmg 
proper freight rate therefor.—Chesa- 
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ticular manner,^® is in carload or less than carload | lots,^^ whether the shipment is for export or domes- 


peake & O E-y. Co v. Indiana Fibre 
Products Co., D-CInd., 6 P.Supp. 339, 
affirmed, C.CA. 75 P2d 193. 
w^vliinezy and appendag’es 

(1) Liow rate assi^ed in exception 
to general tariff classification to 
‘“machines rated Sixth Class” is ap¬ 
plicable to crane, hoisting engine, 
and “whirley,” an apparatus combin¬ 
ing steam engine and hoist with pro¬ 
jecting arm, although general class¬ 
ification specifically described cranes 
and derricks as having sixth class 
rating—Atlantic Coast Lme JL Co. 
V. Atlantic Bridge Co., C.CA.Pla., 57 
F 2d 654, affirming, D.C., Atlantic 
Bridge Co v. Atlantic Coast Lime R. 
Co, 56 P2d 163 

(2) A tank wagon necessary to use 
with a traction engine and shipped 
with the engine should be shipped 
under the same classification as to 
freight rates as the engine, and it is 
immaterial that each could be used 
without the other.—Louisville & N. 
R. Co. V. Newell, 77 So. 553, 201 Ala, 
129. 

(3) That all parties to such aj 
shipment considered a tank wagon 
as part of a traction engme, and so 
treated it, may be considered in de- 
termmmg the proper classification 
of the tank in regard to freight 
rates.—^Louisville & N. R. Co. v. 
Newell, supra. 

(4) Used electncal machinery, 
parts of which were loaded on rail¬ 
road cars after dismantling neces¬ 
sary for shipment, is erroneously 
classified m bills of lading as “scrap 
iron and steel” for purpose of com¬ 
puting freight charges, and carrier 
could reclassify shipment as second¬ 
hand machmery and demand lawful 
rates on its arrival at destmation—• 
Southern Ry. Co. v. Woodstock Mills, 
161 So. 519, 230 Ala. 494. 

(5) A shipper of partially burned 
engines to the factory for rebuild- 
mg cannot recover the difference be¬ 
tween the rate on engines and that 
on scrap iron when at the factory it 
IS discovered that the engines can¬ 
not be rebuilt —Gibbes Machinery 
Co. V. Southern Ry. Co., 93 SE. 718, 
108 S C 159 

Personal effects and goods of Halted 
States army officers 

(1) In detennimng whether a ship¬ 
ment of personal effects of army offi¬ 
cers, changing location by orders of 
the war department, which includes 
boxes, barrels, packages of household 
goods, personal effects, and profes¬ 
sional goods, comes within the high¬ 
er rate classification of ‘^household 
goods,” or a lower rate classifica¬ 
tion as to “eimgrant moveables,” the 
same rules apply as if private m- 
dividuals or shippers were involved 
—Chesapeake & O R. Co. v. XT. S, 
I>.C.Va., 1 F.Supp. 350. 


(2) Such a shipment has been held 
subject to the "liousehold goods” rate 
notwithstanding the mclusion of the 
officers* personal effects and profes¬ 
sional books.—Chesapeake & O. R 
Co. V. U. S, supra. 

«Pig lead” 

As regards application of special 
freight rates for ‘*pig lead,” lead in 
pigs IS “pig-lead,” whether produced 
from lead ore or scrap lead—^Tazoo 
& M V R Co. V. A Marx & Sons, 
135 So 64, 17 LaApp. 172, rehearing 
denied 135 So. 675, 17 La.App. 172. 
Scrap iron 

(1) The Interstate Commerce Com¬ 
mission’s mterpretation of the tariff 
on scrap iron and scrap steel does not 
contemplate that pieces of iron or 
steel, tendered for shipment as 
scrap, must be mutilated, bent, or 
twisted m order to constitute scrap 
metaL—XT. S. ex reL Sonken-Galamba 
Corporation v. Missouri-Kansas-Tex- 
as R. Co., D.C.MO., 21 F.Supp. 931. 

(2) Scrap steel consisting chiefiy 
of steel plates obtained from the 
dismantling of antiquated tanks for 
storing crude oil is entitled to be 
earned under tariff rates governmg 
“scrap iron and scrap steel*’ as dis- 
tmguished from “secondhand mate¬ 
rial.” even though a negligible num¬ 
ber of the old plates were used m 
constructing smaller, temporary oil 
tank*?—XT. S. ex rel Sonken-Galam- 
ba Corporation v. Missouri-'K'»ri«5Ji-c;- 
Texas R Co., .supra. 

Ship plates 

Special reduced intra-state rates 
fixed by schedules for steel ship 
plates are not applicable to plates 
not intended for, and not used in. 
construction of ships.—Willamette 
Iron & Steel Works v. Baltimore & 
O R. Co, B.C,Or., 25 F.2d 522, af¬ 
firmed. C.C.A, 29 F.2d 80. 

Hse of article 

The intended use of an article may 
be helpful in determinuig whether it 
falls withm one classification or an¬ 
other, but. If IS mtended for a use 
which would entitle it to be classi¬ 
fied as a particular type of article, 
it IS not deprived of -that classifica¬ 
tion because it could be used for 
other purposes.—Pennsylvama R. Co 
V. U. S, CtCl., 42 F2d 600. 

12. XT S.—S. A Gerrard Co. v. Amer¬ 
ican Ry Express Co., C.CA-Ohio, 
35 F.2d 861. 

13b XJS.—David V, Kelly-Weber & 
Co., DC.La. 24 F.2d 708—Swift & 
Co. V. U. S. Ill., 255 F. 291, 166 
CCA 461. 

N C.—Corporation Commission v. Sea 
Board Air-Line System, 37 SE. 266, 
127 N.C 283. 

S C —^Byrd v Atlantic Coast Line R 
Co., 90 S.B. 181. 106 S.C. 1. 

727 


Carload, character determined as of 
time of shipment 

The carload character of a freight 
shipment must be determined at the 
time the shipment begins and cannot 
be changed, so far as the applica¬ 
tion of rates is concerned, by the 
subsequent conduct of either con¬ 
signor or consignee—Swift & Co v. 
U. S, Ill. 255 F. 291, 166 CC.A 461 

Carload shipments of live stock 

(1) Statute and tariff prescribing 
rates to be charged for carload ship¬ 
ments of mixed live stock construed 
and applied —Bennett Commission 
Co. V. Northern Pac. Ry. Co., 261 N. 
W. 593, 195 Minn- 7. 

(2) Where freight rate per hun¬ 
dred pounds for carload shipment of 
cattle was less than for hogs, but 
minimum weight allowed was great¬ 
er, charge for mixed carload ship¬ 
ment of cattle and hogs, weighing 
less than either nunimum, based 
on cattle rate per hundred pounds 
and accompanying cattle minimum 
weight, was permissible under stat¬ 
ute prohibiting rate for mixed ship¬ 
ment in excess of highest rate and 
minimum weight charged by carrier 
for any kmd of stock in car, the 
word “highest” modifying entire 
phrase “rate and minimum weight” 
—^Bennett Commission Co v. North¬ 
ern Pac. Ry. Co. 271 N.W 468. 190 
Mmn. 179. 

(3) Gamer's schedules for live 
stock shipments on file with intei^ 
state commerce commission did not 
limit carload to twenty-eight horses, 
for other than rate purposes—Shaf¬ 
fer V. American Ry. Express Co., Mo. 
App., 282 S.W. 725. 

Excess weight 

(1) Where the applicable schedules 
or tariffs so provide, a carload ship¬ 
per may be required to pay not only 
the c^load rate, but also for an ex¬ 
cess m weight over a specified car¬ 
load weight in proportion to the 
carload rate 

Fla—^Louisville & N R Co. v. Speed- 
Parker, Inc., 137 So. 724, 103 Fla. 
439. 

Ga.—Seaboard Ait Line Ry Co v. 
Lumberman’s Co., 149 S.E 128, 168 
Ga. 851, reversing Lumberman’s 
Co V. Seaboard Ar Line Ry Co., 
139 SE. 116, 37 GaApp. 176. va¬ 
cated 149 SE. 303, 40 Ga.App 238, 
conformed to 149 S.E. 303, 40 Ga. 
App 238. 

(2) Words “per car” in rate sche¬ 
dules, covering intra-state sand and 
gravel shipments, when read in con¬ 
nection with rule m railroad commis¬ 
sion’s classifications, governing car¬ 
load shipments, necessarily mean a 
minimum car and do not preclude ap¬ 
plication of rule requiring any excess 
over minimum to be charged for in 
proportion.—Louisville & N. R Co. v. 
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tic Tise,i4 is over a particular route,or between 
particular points.^® In a tariff providing that rates 
to a specified point will also apply to “directly in¬ 
termediate points,” a directly intermediate point is a 


point on a route reasonably direct from the point of 
origin to the specified destmation and not one on a 
circuitous route, wholly outside and remote from 
the trade territory embraced m the tariff.^^ 


Speed-Parker, Inc^ 137 So. 724, 103 
Fla. 439. 

Separate ownersMp of different parts 
of sMpxnent 

(1) A carload lot presented for 
shipment by one person is entitled 
to be carried at carload rates, al- 
thongh all of the goods do not ac¬ 
tually belong to one shipper.—G-reat 
N'orthem Ry Co. v. O’Connor, Minn., 
34 set. 380, 232 TJ.S. 508, 58 L-Fd. 
703. 

<2) A shipper making shipments 
m carload lots has the right to bill 
to a smgle consignee, although the 
contents of the car may be intended 
for different mdividuaJs, and may 
thereby obtam the benefit of carload 
rates—Swift & Co. v. U- S., IlL, 255 
F 291, 166 C.aA 461. 

(3) Where a carload shipment has 
been received from one consignor un¬ 
der one bill of lading, consigned to 
himself as consignee and paid for at 
carload rates, the carrier cannot, un¬ 
der a tariff providing that the car¬ 
load rate will apply only on ship¬ 
ments received from one consignor 
under one bill of lading, delivered 
under one expense bill to one con¬ 
signee, collect more than the cmrload 
rate because part of the shipment 
was owned by another person and 
seized on replevin at the pomt of 
destination.—^St. Louis & S F. R. Ck>. 
V- First Nat. Bank, 171 P. 467, 68 OkL 
68 . 

14L US.—Carpenter v. Texas & N. 

O. R Co.. CCAlTcx., 89 F2d 274. 

Bmexgency rates 

(1) Under a tanff providing a re¬ 
duced emergency export rate on 
wheat in order to effect a reduction 
of a surplus wheat supply and pre¬ 
vent a lowering of prices, and reguir- 
mg, in order for the rate to apply, 
that there be proof of exportation at 
time of shipment, and that there be 
an actual exportation on or before 
a specified date, a shipper not com¬ 
plying with the conditions and limi¬ 
tations so imposed is not entitled to 
the benefit of the emergency rates — 
Carpenter v. Texas & N. O. R. Co., C. 
CJ^Tex., 89 P.2d 274 

(2) In determinmg whether a ship¬ 
ment IS for export, so as to become 
entitled to such a rate, a predeter¬ 
mined intention of the shipper to ex¬ 
port IS an important element, but not 
to the exclusion of the giving of due 
consideration and effect to all parts 
of the contract of carriage—Carpen¬ 
ter V. Texas & N. O. R. Co, supra. 

15. U S.—Western G-rain Co v St 

Louis-San Francisco Ry. Co, CCA. 

Ala., 56 F.2d 160—Great Northern 


By. Co. V. Belmar Co, Minn., 51 
S.Ct 579, 283 US 686, 75 L.Bd. 
1349, reversing, CCA, 43 F.2d 780, 
which affirmed, DC, Delmar Co v 
Great Northern Ry. Co, 34 F.2d 
221, certiorari granted Great 
Northern Ry. Co v. Delmar Co, 51 
S.Ct 212, 282 U.S. 836, 75 L Ed 
742—Chandler v. Pennsylvania R 
Co.. C.C A Va, 11 P.2d 39, affirming. 
DC., 9 P.2d 703—Missouri Pac. R 
Co- V. Rea-Patterson Milling Co, 
CCAKan, 273 F. 518—Oregon 
Short Lme R Co. v. Portland Cat¬ 
tle Loan Co, DC Or, 245 F. 214, 
affirmed Portland Cattle lioan Co. 
V- Oregon Short Line R Co., 251 F. 
33, 163 C.CAl. 283, and Portland 
Feeder Co v. Oregon Short Line R 
Co.. 251 F. 36. 163 CCA. 286— 
Wheeling & L. E Ry. Co. v. Stand¬ 
ard Envelope Mfg. Co., D C Ohio, 2 
F.Supp. 637 

La.—Vicksburg, S. & P. Ry. Co. v. 
Ridd-Russ Trunk & Bag Co., 130 
So. 630, 15 LaApp. 374. 

10 C J p 430 note 7 M- 
Usnal route 

Railroad, by becoming party to in¬ 
termediate tariff provision, merely 
agreed to handle shipments over its 
usual route between two named 
pomts for rate published —^Lafond 
Motor Co. V. Northern Pac. Ry. Co., 
D.C Minn., 2 F.Supp. 658. 

1©. US—^International Mill mg Co 
V. Lowden, C.C A Mmn., 91 F.2d 270 
—Chicago Great Western R Co 
V. Farmers* Shippmg Ass'n, C.CA 
Kan., 59 F.2d 657. 

Ind.—American Ry. Express Co. v. 
Johnson Butter Co, 187 N.E. 405, 
97 IndApp. 537. 

Change in. point of destination 

If the contract of shipment con¬ 
templates the possibility of the goods 
being taken at an mtermediate point, 
and the owner does thus take them, 
he IS liable for the tariff schedule 
rate to that point, although more 
than a pro rata charge as computed 
on the charge for the entire trans¬ 
portation.—Sherman, S & S. R Co. v. 
Beebe, 39 SW 1102, 15 TexCivApp 
685—Southern Pac R Co. v. TTjijic!, 
Tex.Civ.App, 21 S.W 1021. 

Export rates held inapplicable to 
domestic iffiipment 
(1) Under a tariff schedule con¬ 
taining three sections prescribing 
classes of rates for domestic ship¬ 
ments to the Pacific coast and a 
fourth section prescribing export 
rates for goods shipped to Hawaiian 
Islands, and containing alternative 
application clause to effect that rate 
of any other section should be ap¬ 
plied if lower, the export rate is not 
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applicable to domestic shipments — 
Southern Pac Co v. Lothrop, CCA. 
Or, 15 P.2d 486, reversing, D C, 
Lothrop V. Spokane, P. & S Ry Co, 
10 F.2d 225, and certiorari denied 
Lothrop V. Southern Pac Go , 47 S Ct 
336, 273 US. 742, 71 L Ed 869, Loth¬ 
rop V. Spokane, P. & S R Co, 47 S 
CL 336, 273 U.S. 742, 71 LEd. 869 
and Lothrop v. Oregon-Washingrton 
R & Nav. Co., 47 S Ct. 336, 273 U. 
S. 742. 71 DEd. 869, 

(2) The abandonment by carrier of 
alternative application clause pend¬ 
ing suit IS not an implied admission 
that such clause made tariff on ship¬ 
ments to Hawauan Islands applica¬ 
ble to other shipments.—^Southern 
Pac. Co V. Lothrop. supra. 

Long and short haul clause 

Tariff sheet of railroad namiTiff 
rates on coal between two points on 
its lme to a common destination 
withm the state, the higher rate be¬ 
ing named for the shorter distance, 
the further clause appearing on the 
sheet. “On mterstate traffic a higher 
rate must not be charged for a short¬ 
er than a longer distance over the 
same lme,” did not affect the named 
rates, and was not an offer to trans¬ 
port coal from the further point at 
the same rate charged from the point 
nearer the common destination, al¬ 
though the ultimate destination of 
the shipments was beyond the state. 
—Sunderland Bros. Co. v. Baltimore 
& O. S. W. R Co., 190 SW. 650, 196 
MoApp. 154. 

Tariff speci-fioany xefexxiug to points 
involved 

Shipment of com from Bondurant, 
Iowa, to Chicago, was held governed 
by specific rate of eighteen and five- 
tenths cents per hundred pounds pro¬ 
vided m tariff schedule, and not by 
general provisions of supplemental 
tariff fixing rate of sixteen cents per 
hundred pounds for shipments be¬ 
tween certain other stations on the 
line and “intermediate points.**—Chi¬ 
cago Great Western R Co v. Farm¬ 
ers* Shippmg AlSs'u, C.C.A Kan, 59 F. 
2d 657. 

17- U S.—Standard Oil Co. v. Penn¬ 
sylvania R Co. CCA IlL, 40 F.2d 
52, certiorari denied Standard Oil 
Co (Indiana) v. Pennsylvania R. 
Co, 51 set. 78. 282 US 872, 75 
LEd 770—^Updike Gram Corpora¬ 
tion V. St. Louis & S. F. Ry. Co., 
CCA-Neb., 52 F.2d 94 
"Directly iaLtexmodiate point” 

A provision in a carrier’s schedule 
of rates, under the headmg, “Inter¬ 
mediate Application,*' that the rates 
will apply to directly intermediate 
points does not mean that the rates 
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dian one tariff designation, that which is more spe- scriptions and tariffs are equally appropriate, the 


apply to localities between stations, 
tbo word “noints” referring to sta¬ 
tions, and “directly intermediate 
points” to parts of the schedule in 
which only a part of the stations are 
named—Schanen-Blair Co. v. South¬ 
ern Pac. Co, 136 P. 886. 68 Or. 106. 
"Xatermediate points*’ construed 
Points of destination of goods 
shipped on railway on one of 
whose not unduly circuitous routes 
such points lay between points of 
origin and point accorded specific 
rates therefrom by railway tariff 
were “intermediate points” within 
tariff provision making rates to in¬ 
termediate points the same as to 
next more distant point accorded 
specific rates, as against contention 
that rates were determined by direct 
routes from points of origin to point 
accorded specific rates and thence to 
points of destination.—Chicago & N, 
W. Ry. Co V. Wilcox Co.. C.CAI11, 
68 F 2d 883, certiorari denied 55 S. 
Ct. 72. 293 US. 560, 79 L-Ed. 661. 
Foint held not intexmediate 

(1) Birmingham, Ala, was held 
not “directly intermediate” between 
shipping point m Nebraska and 
Vicksburg, Miss., under tariff, words 
quoted suggesting point on route 
reasonably direct from point of orig¬ 
in to specified destination —^Updike 
Grain Corporation v. St- Louis & S- 
F. Ry. Co, CC.ANeb., 52 F.2d 94. 

(2) Tariff specifying rates to nam¬ 
ed Illinois and northwestern Indiana 
points, with provision for applica¬ 
tion to intermediate points of rate 
to first specified point beyond, did 
not fix rates to other Indiana points. 
—Standard Oil Co. v. Pennsylvania 
R. Co., C.CAI11, 40 P.2d 52, certio¬ 
rari denied Standard Oil Co. (Indiana) 
V. Pennsylvania R. Co., 51 S.Ct. 78, 
282 U.S. 872. 75 L Ed. 770. 

Provision, limited to nnuMned inter¬ 
mediate points I 

A provision in a tariff to the effect! 
that “Between stations on the C.. M. 
& St. P. Ry. rates to and firom inter¬ 
mediate stations will be the same as 
shown to or from the next more dis¬ 
tant station to or from which rates 
are named” was held to apply, only to 
shipping points to or from which a 
specific rate is not named and which 
points are between specifically nam¬ 
ed shipping points. 

U S.—^National Elevator Co. v. Chi¬ 
cago, M & St. P. Ry. Co., Mmn , 
246 F 588, 158 C.C.A 558, 

Minn—^Reliance Elevator Co. v. Chi¬ 
cago, M & St P. Ry. Co.. 165 NW. 
867, 139 Minn 69 

la. U S —S V. Gulf Refining Co., 
Okl, 45 set 597, 268 US. 542, 69 
LEd. 1082, affirming, C.CA, <>ulf 
Refinmg Co. v U. S.. 284 F. 90— 


Gideon-Anderson Lumber Co. v. 
St Louis Southwestern Ry. Co, C. 
C AMo , 88 F 2d 232—^American Ry. 
Express Co. v. Pnee Bros, C.CA 
Tex, 54 F2d 67—Nocatee Crate 
Co. V. Atlantic Coast Line R. Co, 
CC.APla, 26 P2d 670—Pillshury 
Flour Mills Co. v. Great Northern 
Ry Co. CCAMinn. 25 F2d 66— 
Davis V. Prairie Pipe Line Co, C. 
CAEIan, 298 F. 393—^Lakewood 
Engineering Co v. New York Cent. 
R Co. Ohio, 259 P. 61. 170 CCA 
129, error dismissed, 41 S Ct. 60, 
254 US 661. 65 LEd 463. 

Fla—^Remschmidt v. Louisville & N. 

R. Co, 160 So. 69, 118 Fla. 237. 
Miss—E. L. Young Heading Co. v. 

Payne, 89 So. 7S2, 127 Miss 48. 
Exception 

Where one rating is provided in 
tariff classification proper, and an¬ 
other m exception, exception takes 
precedence, although description in 
classification proper is more specific. 
—Atlantic Bridge Co. v. Atlantic 
Coast Line R. Co., DC.Fla., 56 P2d 
163, affirmed, C.C.A-, Atlantic Coast 
Line R Co. v. Atlantic Bridge Co, 57 
P2d 654. 

“Emnbex” and “dressed lumbex” 
Under a tariff givmg proportionate 
or lower rates on mcommg lumber 
where a certain percentage or ton¬ 
nage of the manufactured product is 
shipped out over the same road with¬ 
in a specified time, and classifying 
lumber as “lumber,” “lumber dress¬ 
ed,” and “lumber rough,” and setting 
opposite each the varieties of manu- I 
factured products which must be 
shipped out m a certam tonnage to 
gnve the mcoming commodity the 
lower rate, a shipper of “dressed lum¬ 
ber” must ship out the required ton¬ 
nage of the types of manufactured 
products set opposite that class of 
lumber rather than the types set op¬ 
posite ‘lumber,” for the classifica¬ 
tion of dressed lumber is more spe¬ 
cific and hence controllmg.—Gideon- 
Anderson Lumber Co. v. St. Louis 
Southwestern Ry- Co., C-C-AMo., 88 
F.2d 232. 

Onions 

Small onions, having part of g^row- 
ing foliage on them when shipped, 
are subject to published rate on 
“onions, green,” rather than higher 
rate for “plants, strawberry and 
vegetable.”—American Ry. Express 
Co. V- Price Bros., CCA Tex., 54 F. 
2d 67. 

Short logs 

Higher rate on logs under six feet 
IS applicable to shipment of short 
logs, although lower rate was pre¬ 
scribed for logs generally—Nocatee 
Crate Co. v Atlantic Coast Line R 
Co., CGAFla, 26 F.2d 670. 
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“Steel rails and ties” and ’^portable 
railway tracks” 

Where a manufacturer of portable 
railway track did not attach to the 
rails the plates and bolts, but ship¬ 
ped sections consisting of two steel 
rails and steel crossties, which were 
nveted together, it was held that the 
article was a “portable railway track 
set up in sections,” within the tariff 
providing for that class of articles, 
and shipper was not entitled to a 
lower commodity tariff on iron and 
steel rails and crossties—^Lakewood 
Engineering Co. v. New York Cent. 

R. Co. Ohio, 259 F 61, 170 C C-A 129. 
error dismissed 41 S.Ct. 60, 254 U.S. 
661, 65 L.Ed. 463. 

Commodity and class rates ox tariffs 

(1) Where a commodity rate is 
made in a tariff, it supersedes the 
class rate, and is the only lawful 
rate that may be charged.—Galves¬ 
ton, H. & S. A Ry. Co. v. Lyfces 
Bros, DC.Tex., 294 F- 968—Chicago, 
B. & Q. R. Co. V. U. S., 73 Ct CL 250, 
certiorari denied 53 S.Ct. 12, 287 U. 

S. 599, 77 LEd 522. 

(2) Where common carriers pub¬ 
lished a “class” rate as applicable 
to “high explosives, viz explosive 
projectiles,” and a “commodity” rate 
as applicable to “fixed ammunition,” 
and the article transported was both 
fixed ammunition and a high-explo- 
sive projectile, the “commodity” rate, 
under the published tariffs, and the 
regulations of the interstate com¬ 
merce commission, governed.—Chica¬ 
go, B. & Q. R. Co. V. U. S, supra. 

(3) Where an express company 
had established a general tariff of 
charges for merchandise, a tariff of 
rates for other classes of goods, and 
a commodities tarifiL a provision of 
the commodities tariff, that all class¬ 
es of business not rated higher than 
merchandise between certam locali¬ 
ties are put on a commodities rate, 
applies only to those articles having 
a special classification, and not to 
articles under the general classifica¬ 
tion of merchandise, especially where 
such interpretation had been adopt¬ 
ed by the carrier m making some of 
its charges.—Gimhel Bros., Inc, v. 
Barrett, D.C.Pa., 218 P. 880, reversed 
on other grounds 226 F. 623, 141 C. 
CA. 379. 

(4) A provision in the commodities 
tariff of an express company fixing 
a minimum rate on all classes of 
business between certam localities, 
the charges to be graduated accord¬ 
ing to the scale on shipments under 
one hundred pounds, applies only to 
shipments of the commodities class, 
and not to shipments classified gen¬ 
erally as merchandise.—GimbelBros.. 
Inc. V. Barrett, supra. 
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shipper is entitled to have applied the one specify¬ 
ing the lower rate.^® Under an express company’s 
rule that two or more packages forwarded at the 
same time from the same place to the same con¬ 
signee must be charged for on the aggregate weight, 
if a lower charge is made thereby, not all of such 
shipments shall he taken in making up the aggre¬ 
gate on which the weight is based, but only such as 
will result in a reduced charge because of the ag- 
gregation.20 If there is any doubt as to which 
rate is applicable, the court may be justified m con¬ 
sidering how the rates claimed as applicable would 
operate as a matter of justice.^i The shipper has 
the fuU right to refrain from assembling the ulti¬ 
mate product or to disassemble the same for ship¬ 
ment in any way which will make the shipment take 
a lower tariff rate than if the article were in final 
form.22 A rule in tariff regulations that commodi¬ 
ty rates shall govern only when lower than speci¬ 
fied class rates is not abrogated by another rule pro¬ 
viding that, when a commodity rate has been "es¬ 


tablished,” it removes the application of the class 
rates to or from the same point on that commodity, 
where a commodity rate higher than an existing 
class rate 'can be established only on special authori¬ 
ty from the commission having control of rates.^^ 
If the shipper has selected the route, the rate 
prescribed for that route is applicable and recover¬ 
able, although there is another route on which the 
rate would have been less,^^ but the carrier is not 
entitled to additional charges for additional servic¬ 
es rendered without the owner’s consent by rea¬ 
son of sending the goods to their destination by a 
roundabout way,25 or to additional charges incur¬ 
red because of the carrier’s sending the shipment 
over a route other than that designated by the ship¬ 
per;^® and, where the shipper designates the route 
over which the goods are to travel, he is not liable 
for a higher rate resulting from a combination of 
the local rates over a different route over which the 
goods were actually sent and over which there was 
no through rate.^^ Where throughout a tariff in¬ 


is. TJ S.—XJ. S. V. Gulf Refining Co., 
Okl. 45 set. 597, 268 US. 542. 69 
ti Ed 10S2, affirming, C C A., Gulf 
Refining Co. v. U. S, 284 P. 90— 
International Milling Co. v. Low- 
den. CCLAuMinn, 91 P.2d 270—At¬ 
lantic Coast Line R. Co. v. Atlan¬ 
tic Bridge Co., CC-AFla., 57 P.2d 
654, 656, affirmmg, L.C-, Atlantic 
Bridge Co v. Atlantic Coast Line 
R. Co, 56 F2d 163—Western Grain 
Co. V. St Louis-San Francisco Ry. 
Co, C.CAAla, 56 F.2d 160— 
American Ry. Express Co. v. Pnee 
Bros, CCATex, 54 P.2d 67. 

Ark.—Swift & Co. V. Ft. Smith & W. 
Ry. Co.. 16 S.W2d 1001, 179 Ark. 
516. 

Va—Norfolk Southern R. Co. v. 
Freeman Supply Corporation, 133 S. 
B. 817, 145 Va, 207. 

“A carrier may not, under a tariff 
couched in general terms, which, if 
interpreted in one way, will produce 
a higher, in another a lower, rate, j 
insist upon the inteipretation which 
gives it the higher rate. In short, in 
a situation of that kind, the shipper 
who has to pay the freight may call 
the tune ”—Atlantic Coast Line R. 
Co. V. Atlantic Bridge Co, supra. 

Ckntemporaneons conllictiiig rates 

(1) "Where a earner has published 
conflictmg rates effective contempo¬ 
raneously in the same tariff, the 
shipper IS entitled to the lower of 
these rates.—Breyfuss v. Pennsylva¬ 
nia R Co., 153 N.Y S. 966, 90 Misc 
581. 

(2) A shipper is entitled to the 
lowest of two published charges 
equally applicable to the same ship¬ 
ment.—^Louisville Water Co. v. Illi¬ 
nois Cent. R. Co., l>.C.Ky., 14 F.Supp 
301. 


20. U S.—Gimbel Bros.. Inc. v. Bar¬ 
rett, D.C.Pa.. 218 F. 880, reversed 
on other grounds 226 F. 623, 141 C 
GJL 379. 

21. U S.—^Hohenberg v. Louisville & 
N. R Co., CCALAla., 46 F.2d 952, 
certiorari denied 52 S.Ct. 6, 284 U. 
S. 617, 76 LBd. 527—Davis v. 
Prairie Pipe Lme Co., CLC-AKan., 
298 F. 393. 

Fla—^Louisville & N. R Co. v. Speed- 
Parker. Inc, 137 So. 724, 103 Fla. 
439. 

22. U.S.—Lakewood Engineering Co. 
V. New York Cent. R Co., Ohio, 259 
F. 61, 170 CCA- 129, error dis¬ 
missed 41 S.Ct. 60. 254 U.S. 661, 65 
L.Ed. 463. 

23. Va,—Norfolk Southern R Co. v. 
Freeman Supply Corporation, 133 
S.E. 817. 145 Va. 2a7. 

24- La—Vicksburg, S & P. Ry. Co. 

V. Eidd-Russ Trunk & Bag Co., 
130 So. 630, 15 LaApp. 374. 

N.Y —Davis V. Cayuga Operating Co , 
216 N.Y.S. 186, 217 App Div. 675 
Tex.—^E. W. & F D Jones Drilling 
Co, V. Baldwin, Civ App., 97 S.W. 
2d 1022. error dismissed. 

Wis—Mellon v. Johnson Co., 219 N. 

W. 352, 196 Wis 64. 

Designatioii. of rate 

Where three routes are available, 
two of which carry a higher rate in 
the same amount and a third which 
has a lower rate, and the bill of lad- 
mg, without designating a particu¬ 
lar route, recites that the rate is that 
fixed for the two more expensive 
routes, this has been held a sufficient 
designation of the route to render 
the shipper liable for the highest 
rate rather than the lower rate which 
would have prevailed for the cheap¬ 
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est route.—Davis v. Cayuga Operat¬ 
ing Co., 216 N.Y.S. 186, 217 AppDiv. 
675. 

25w Me —^Jones v. Boston, etc., R 
Co, 63 Me. 188 

Neb—^Burlington, etc, R Co V. Chi¬ 
cago Lumber Co., 19 N.W. 451, 15 
Neb. 390. 

2a La.—^Texas & P. Ry Co. v. Con¬ 
solidated Companies. App, 151 So. 
433, affirmed 156 So. 215, 180 La. 
180. 

27. Mo—Lancaster v. Schreiner, 212 
S.W. 19, 202 Mo App. 459. 
BesponsibibLty for xnlsrontliig 

(1) Where a shipper delivered an 
interstate shipment of goods to a 
carrier and directed it to be sent 
over a route having an established 
through charge, the initial carrier 
was charged with the duty to make 
necessary notations on the waybill, 
and the shipper had the right to as¬ 
sume compliance with that duty, and 
he was not responsible for any mis- 
routmg—Lancaster v. Schreiner, 212 
S.W. 19, 202 Mo App 459 

(2) In case an interstate shipment 
of freight is misrouted so that the 
shipper* or consignee is compelled to 
pay a larger amount of freight 
charges than the established through 
rate, the earner or carriers, whether 
initial or connecting, which are guil¬ 
ty of the misrouting must stand the 
loss, and cannot collect the excess 
charges caused by the misrouting, 
and, if paid by the shipper or con¬ 
signee, must refund the overcharge. 
—^Lancaster v. Schreiner, supra. 

(3) The spirit of the Interstate 
Commerce Act with the Carmack 
amendment, U S Comp St. §§ 8604a, 
8604aa, is to treat connecting lines 
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complete routings are supplemented by the words 
“and lines beyond,” a shipper may not complete a 
routing with the lines of other participating ear¬ 
ners, save where, in the tariff, the routing is fol¬ 
lowed by such words.2^ 

Where a shipper has given no directions as to 
routing, he is entitled to have the goods moved by 
the cheapest available route and at the lowest rate 
applicable thereto;^® and the same is true where 
the shipper has originally specified the route but 
has subsequently given a diversion order without 
specifying the diversion route.30 


Application of through rate or of local rates to 
shipments. A through shipment between certain 
points may be entitled to the benefit of a through 
rate which is less than the total of the local rates 
between the intermediate points conversely, 
where through shipments are made, the rates ap¬ 
plicable are through rates, even though a combina¬ 
tion of intermediate rates would make a lower 
rate;32 and the mere fact that the shipment was 
billed to an intermediate point and there reconsign¬ 
ed to its destination will not convert it into a local 
shipment so as to permit the local rates instead of 
the through rates to be charged,23 but a practice 


pf transportation as one line so far 
as the slupper is concerned, and to 
compel the different companies form- 
a through route to deal as a umt 
with the shipper, and then to adjust 
all differences as to individual liabil¬ 
ity among themselves, and thus, 
where a shipment was misrouted and 
the proper charges were paid to the 
termmal carrier, such terminal car¬ 
rier should not be allowed to sue the 
shipper for the local established 
charges over the actual route of the 
shipment, but should be required to 
settle the matter with the other ear¬ 
ners, because to collect the money 
from the shipper would be to collect 
money for the benefit of an offending 
earner, money which must again 
be returned to the shipper by 
the offendmg carrier.—Lancaster v. 
Schremer, supra. 

(4) A connecting carrier receiving 
a shipment of goods which was not 
routed over its line will be charged 
with knowledge that it was aidmg 
in misrouting the shipment, where 
the bill of lading and waybill desig¬ 
nated the proper route.—Lancaster v. 
Schremer, supra. 

(5) Where shipper ascertained 

through rate and designated the 
proper route and paid the correct 
amount of charges for the through 
shipment, the mitial earner was re¬ 
sponsible for the through shipment, 
although part of the route was over 
a connecting carrier, the connecting 
carrier becommg in a measure at 
least the agent of the initial earner 
to complete the shipment, and there 
was such contractual relation be¬ 
tween the two carriers that the con- 
nectmg earner could hold the ini¬ 
tial carrier for its lawful share of 
freight charges.—^Lancaster v. 

Schremer, supra. 

Shipping papers pxesiimed to desig¬ 
nate route 

In an action by a carrier to recov¬ 
er charges, where neither the bill of 
lading nor the waybill issued by the 
initial earner was mtroduced m evi¬ 
dence, It must be presumed that they 
designated the routing of the ship¬ 
ment as stated m a receipt issued by 


such earner to the shipper, especial¬ 
ly m view of Interstate Commerce 
Act, § 20, U.SCompSt. §§ 8604a, 
8604aa, providmg a penalty for issu¬ 
ing a false bill of lading.—Lancaster 
V. Schremer, 212 S.W. 19, 202 Mo 
App. 459. 

28. U.S.—-Western Grain Co. v. St. 
Louis-San Francisco Ry. Co, C. 
C.AJUa., 56 F.2d 160-—Updike 
Gram Corporation v. St. Louis & 
S. F. Ry. Co., CCA.Neb., 52 F.2d 
94. 

Actual tariff must exist 

There must be actual tariff in ex¬ 
istence at time of shipment and ship¬ 
per ciannot create one by his own 
piecing—-Western Grain Co. v. St. 
Xiouis-San Francisco Ry. Co., C.C.A 
Ala., 56 F.2d 160. 

29. US.—Galveston, H & S. A. Ry. 
Co. V. Lykes Bros., D.C.Tex., 294 
F. 968. 

Ala—W, L Shepherd Lumber Co. v. 
Atlantic Coast Lme R Co., 112 So. 
323, 216 Ala. 89. 

Iowa.—^Miller v. Davis, 240 N.W. 743, 
213 Iowa 1091, 78 A.L.R 1541. 
Alternative routes 
Where a shipper delivers goods to 
a carrier, he is entitled to have them 
sent over the cheapest of two or 
more alternative routes, even with¬ 
out making a selection—^Lancaster 
V. Schremer, 212 SW. 19, 202 Mo. 
App. 459. 

Initial carrier is not justified in 
forwardmg a shipment over a route 
carrying a higher rate than another, 
because it will thereby obtain a 
gfreater portion of the haul.—Galves¬ 
ton, BL & S. A- Ry. Co. v. Lykes 
Bros., DC Tex., 294 F. 968. 

30l Ala—W. L. Shepherd Lumber 
Co V. Atlantic Coast Lme R. Co., 
112 So. 323. 216 Ala 89. 

31. U.S—State of Texas v. Ander¬ 
son, Clayton & Co., C.C.A.Tex., 92 
F2d 104, certiorari denied 58 S.Ct 
265, 302 U S. 747, rehearing denied 
58 S.Ct 366. 302 U.S 780—^Umon 
Wire Rope Corporation v. Atchi¬ 
son, T. & S. F Ry. Co , C C.A Mo , 
66 F.2d 965, reversing, DC, At- 
<finson, T. & S. F. R. Co. v. Union 
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Wire Rope Corporation, 1 F.Supp 
399, and certiorari denied 54 S.Ct. 
122. 290 U.S. 686. 78 L.Ed. 591. 
Through rate held inapplicable 
Carrier’s error in computation of 
rate did not make through rates ap¬ 
plicable where tariff merely made 
through rates apply in case of error 
of carrier in routing.—^Lyman Penn 
& Co. V. Pennsylvania R. Co., 194 N. 
£L 398, 48 Ohio App. 339. 

32. U.S.—^Marshall Mfg. Co. v. Tex¬ 
as & P. Ry. Co, CCA.Tex., 29 F 
2d 660—Davis v. Krauss Bros 
Lumber Co., D C.La, 25 F 2d 888. 

3a U.S.-—Baltimore & O. S W. R 
Co. V. Settle, Ohio, 43 S Ct. 28, 260 
U S. 166, 67 L Ed. 189, affirming, 
C.CAu, Baltimore & O S W R R 
V. Settle. 272 F. 675—Marshall Mfg 
Co. V. Texas & P. Ry. Co., C-C-A. 
Tex.. 29 F.2d 660. 

Minn —Becher-Bartlett-Lockerby Co. 
V. Northern Pac. Ry. Co., 197 N.W. 
103, 158 Mmn- 77. 

N C.—Davis v. Latham-Bradshaw 

Cotton Co., 117 S.B. 391, 185 N.C. 
387. 

Becousigned sdiipmeuts hdd through 
shipments 

(1) Shipments from luka. Miss, 
to Memphis, Tenn., reconsigned to 
cities m Arkansas, were through 
shipments for rate purposes.—^Davis 
V. Krauss Bros. Lumber Co., D.CLa., 
25 F.2d 888. 

(2) Where, under rates filed with, 
and approved by, the interstate com¬ 
merce commission, shipments of cot¬ 
ton origmatmg on the carrier's line 
were permitted to be forwarded to a 
concentration point and there un¬ 
loaded, and later reshipped at a 
through rate, it was held that ship¬ 
ments of cotton which m fact start¬ 
ed at various pomts other than those 
on the carrier's line, but which had 
been shipped to those points and 
from there rebilled in the same cars, 
with seals unbroken, to the point of 
concentration, did not "originate” on 
the carrier's line withm the meanmg 
of the statute and were not entitled 
to the reshipment privileges and re¬ 
duced charges.—Davis v. Latham- 
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whereby grain shipped to a primaiy market is giv¬ 
en the benefit of a through rate, if subsequently re- 
shipped, known as the through rates with transit 
privilege, cannot convert the subsequent independ¬ 
ent shipment from the primary market on a new 
bill of lading of grain whose only destination, when 
shipped from a country point, was the primary 
market, into a through movement, as against the 
contention that an additional charge made in con¬ 
nection therewith, which was ordered canceled by 
the interstate commerce commission as unreason¬ 
able, was legally part of a through rate.^^ Although 
a through rate between two points is not expressly 


restricted in its application to the shorter and more 
direct of several available routes between such 
points, it will be construed to be so restricted where 
to construe it otherwise would result in a violation 
of the provisions of the Interstate Commerce Act 
against charging more for a short haul than for a 
longer haul.^5 

Stoppage or milling in transit, A stoppage of 
the shipment at an intermediate point will not pre¬ 
clude the application of the through rate where 
such stoppage is in accordance with a transit priv¬ 
ilege granted by the applicable tariff or schedule 


Bradsliaw Cotton Co., 117 SE. 391, 
185 N.C. 387. 

34. U.S—Atchison, T. & S. P. Ry 
Co. V. II. S, IlL, 49 S.Ct. 494, 279 
U.S. 768, 73 L Bd. 947, affirming, D 
a. 33 P.2d 345. 

Xnterstate shipmenfe cannot he con¬ 
verted into intra-state 
A earner cannot, by separating the 
rate into its component parts, charg¬ 
ing local rates and issuing local way¬ 
bills, convert an interstate shipment 
into intra-state transportation, and 
thereby deprive a shipper of an in¬ 
terstate rate —^Becher-Bartlett-Lock- 
erby Co. v. Northern Pac. Ry. Co, 
197 N.W. 103, 158 Minn 77. 

Additional charge to primary xnarlcet 
unreasonable 

Additional charge for bringing 
merchandise into city, imposed only 
if merchandise is afterward shipped 
out over another railroad. Is unrea¬ 
sonable.—Atchison, T. & S. P. Ry. 
Co. V. U. S., Ill, 49 S Ct. 494, 279 U. 
S. 768, 73 LEd. 947, affirming, D.C., 
33 P.2d 345. 

35h tT.S —Great Northern Ry. Co. v. 
UPlnnar Co. Mmn , 51 S Ct. 579, 283 
U.S 686. 75 LEd, 1349, reversing, 
C.CA., 43 P.2d 780, which affirmed, 
U.C, Delmar Co. v. Great Northern 
Ry. Co., 34 P 2d 221, certiorari 
granted Gieat Northern Ry. Co. v. 
Delmar Co, 51 S.Ct. 212, 282 U.S. 
836, 75 L Ed. 742. 

3Gu U.S—State of Texas v. Ander¬ 
son, Clayton & Co., CCATex, 92 
P.2d 104, certiorari denied 58 S.Ct 
265, 302 U S. 747, rehearing denied 
58 set. 366, 302 US 780—Union 
Wire Rope Corporation v. Atchi¬ 
son, T. & S. P. Ry Co, CCAMo, 
66 P.2d 965, reversing, DC., Atchi¬ 
son, T. & S. P. R Co. V. Union 
Wire Rope Corporation, 1 P.Supp 
399, and certioran denied 54 S Ct 
122, 290 US 686, 78 LEd. 591. 

La—^Texas & P Ry. Co v. HL D 
Foote Lumber Co., 162 So. 16, 182 
La 372 

Mmn —^Big Diamond Mills Co v. Chi¬ 
cago, Great Western R. Co, 227 N 
W. 430, 178 Minn. 432. 

Mo-—Southern Ry. Co. v. Berthold & 


Jenmpgs Lumber Co, App., 247 
S.W. 219 

Tex.—Schaffi v. Kennedy, Civ.App, 
220 SW. 223. 

Wash—Chicago, M. & St P. Ry Co 
V. Frye & Co.. 186 P. 668, 109 
Wash- 68. 

Procednxe for oht^i'ning transit pii^ 
vilege 

'Tn order to give manufacturers 
the equivalent of through freight 
rates, the Interstate and Intrastate 
Commerce Commissions have author¬ 
ized what are called ‘milling-in-tran- 
sit’ contracts. There are two modes 
of procedure under the tariffs by 
which a transit operator or manu¬ 
facturer may avail himself of the 
*milling-m-transit* privileges. The 
manufacturer may pay the normal 
nontransit rate from origin of the 
rough material to the mill and there¬ 
after secure a refund down to the de¬ 
pressed rate by making reshipments 
of the finished product via the rails 
of the same earner within one year. 
The manufacturer is given the op¬ 
tion of executing a contract and bond 
guaranteemg the observance of the 
requirements of the tariff, thereby 
securing the right to have the rough 
materials delivered to him by the 
carrier upon payment of the de¬ 
pressed nontransit rate. Under this 
arrangement he must also reship the 
finished product over the contracting 
carrier's lines withm one year, at 
the full published tariff rates, other¬ 
wise he must pay the full normal 
rate. The contract and bond ar¬ 
rangement gives the manufacturer 
the advantage of not having his 
capital tied up in freight charges 
subject to rebate”—^Texas & P. Ry 
Co V. H. D. Foote Lumber Co, 162 
So 16, 17, 182 La. 372 

Beshipment of products of different 
goods 

Under a tariff giving a through 
rate on logs, with a milling-iu-tran- 
sit privilege if an equal amount of 
the manufactured product were ship¬ 
ped out over the carrier's lines, a 
shipper has been held entitled to the 
milling-m-transit rate, although the 
manufactured product shipped out by 
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him was not derived from the identi¬ 
cal logs delivered by the carrier — 
Fletcher Paper Co. v. Detroit & M 
Ry. Co, 164 N.W. 528, 198 Mich 469, 
affirmed Detroit & M. R. Co. v. 
Fletcher Paper Co., 39 S.Ct. 13, 248 U. 
S. 30, 63 L Ed 107. 

Sale of fi-nisiied product to carrier 
Contracts for sale of finished lum¬ 
ber to railway company f. o. b. its 
rails at seller's mill for price based 
on depressed transit rates, collected 
by such company on shipments of 
rough lumber to seller under milling- 
in-transit contract, and regular com¬ 
mercial bills of lading under which 
finished lumber was shipped, obli¬ 
gate railway company as consignee, 
to pay or charge itself for freight, 
precluding railroad from collecting 
full commercial freight rate on pre¬ 
vious mbound shipments of rough 
lumber, subject to credit of depress¬ 
ed transit rate already paid—Texas 
& P Ry. Co. V. 'H. D. Foote Dumber 
Co., 162 So. 16, 182 La. 372. 

Stoppage for "reworking or reas¬ 
sembling” 

(1) Under a tariff giving shippers 
of iron and steel articles the benefit 
of a joint through rate with a tran¬ 
sit privilege entitling them to stop 
the shipment at a transit point for 
the purpose of “reworking or reas¬ 
sembling (called “fabrication” here- 
m)” the article shipped, a shipper of 
steel rods who makes them into steel 
wire and wire rope at a transit point 
IS entitled to the benefit of the jomt 
thiough rates on his shipments of 
wire and rope from the transit pomt. 
—^Union Wire Rope Corporation v. 
Atchison, T. & S P. Ry Co, CCA. 
Mo, 66 P.2d 965, reversing, D.C, 
Atchison, T. & S P. R Co. v. Union 
Wire Rope Corporation, 1 F Supp 
399, and certiorari denied 54 S Ct. 
122, 290 US. 686, 78 LEd 591. 

(2) In such a tariff the word 
“fabrication” includes making of 
wire and wire rope, although within 
some meaning of word “manufac¬ 
ture ”—^Union Wire Rope Corporation 
V Atchison, T. & S. P. Ry. Co, su¬ 
pra. 
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The privilege gf thus stopping a commodity in 
transit for the purpose of subjecting it to treatment 
and then to further transportation in its altered 
state, without losing the benefit of the through rate, 
is termed “milling in transit-’’^*^ The object of the 
practice is to escape a local rate to and from the 
point of treatment, and to secure a through rate to 
the ultimate destination.^^ However, a transit priv¬ 
ilege is not a matter of right and all conditions 
and limitations prescribed with reference to it must 
be observed and, if the transit privilege is avail¬ 
ed of, the through rate applicable may, where it 
is so provided by the tariff, be greater than the or¬ 
dinary through rate between the point of origin and 
the point of destination.^^ Hence, where the tariff 
provides that shipments from an intermediate point 
are entitled to transit privileges only on payment of 
the through rate from a point beyond, this is the 
rate applicable to a shipment from an intermediate 
point for which transit privileges have been exer¬ 
cised at the point of transit rather than the through 
rate from the true point of origpn.42 Under a tariff 
giving a milling privilege entitling the shipper to 


ship the finished product from the transit point to 
the point of destination for the difference between 
the rate paid to the transit station and the through 
transit rate from the point of origin to the point of 
destination, it has been held that, where wheat is 
milled into flour at the point of transit, the rate ap¬ 
plicable on the flour shipment from the point of 
transit to the point of destination is the lower rate 
for wheat shipments rather than the flour rate.^^ 
Where partial carload shipments have been permit¬ 
ted to be concentrated at certain concentration 
points and there reloaded so as to reduce the num¬ 
ber of cars, it has been held that the carrier is en¬ 
titled to the through rates on the loads shipped 
through and the local rate on the abandoned cars 
from the loading point to the point of concentra¬ 
tion.'*^ 

Where a party paying for a shipment on a 
through rate has unlawfully been granted the priv¬ 
ilege of unloading part of a carload at an intermedi¬ 
ate point, he is liable for the difference between the 
rate charged and the lawful rate consisting of the 
through rate on the entire car from the point of 


(3) Also, the word “reworkiug'' 
may mean and include "manufac¬ 
ture.”—^Uiiion Wire Rope Corporation 
V Atchison, T & S F. Ry. Co, su¬ 
pra. 

37- N C —^Hilton tiumher Co. v. At¬ 
lantic Coast Line R. Co, 48 SF 
813, 136 NC 479. 1 Ann-Cas 52. 

10 C J. p 498 note 58 [aj. 

38. XJ S —^Lewis v. Southern R. Co, 
Tenn, 217 F. 321, 133 aC.A. 237. 

10 C J p 499 note 59, 

39. Ala—^Pnehe v Southern R. Co, 
66 So 573, 189 Ala 427. 

10 C J. p 499 note 6L 

40. U.S —^International Milling Co. 
V. Lowden, CCA Minn, 91 F.2d 
270—Gideon-Anderson Lumber Co 
V St. Louis Southwestern Ry. Co, 
CC AMo, 88 F2d 232 

Ga.—Williamson-Inman Co. v. Nash¬ 
ville, C & St L. Ry Co, 160 S 
E. 687, 44 GaApp. 129. 

Kan.—^McCullough v. Missouri Pac. 

Ry Co., 160 P. 214, 98 Kan. 710. 

10 CJ p 499 note 62. 

Assign-mi^nt of light to refund 
Purchaser of cotton need not as¬ 
sign concentration rights to owner 
having right to refund of freight 
paid for concentration on subsequent 
reshipment, where tariff required 
such indorsement or assignment only 
for refunds to other than original 
owner—Galveston, H. & S. A Ry 
Co V Wilson, Tex.CivApp., 1 S.W. 
2d 480, certiorari denied 48 S Ct 
529, 277 US 594, 72 L Ed. 1005. 
CouditioiLS imposed 

Provisions of carrier’s tariff gxv- 
ing privilege of milling in transit 


"subject to conditions herein named” 
referred to conditions specified in 
preceding portions as well as in the 
same paragraph —McCullough v. 
Missouri Pac Ry. Co, 160 P. 214, 98 
Kan 710. 

Reshipment to proper point 

Where the tariff gives the milling- 
in-transit privilege only if the prod¬ 
uct is reshipped to specified termmi, 
a shipper who has reshipped to a ter¬ 
minal not so specified is not entitled 
to the benefit of the milling-m-trans- 
it privilege.—Pnebe v. Southern Ry. 
Co, 75 So. 409, 200 Ala. 81. 

Reshipment within time limit 

Where the lower rate is condition¬ 
ed on reshipment withm a specified 
time after the date of the original 
inbound freight hill, except where 
the shipper has obtained an exten¬ 
sion of time on written application 
therefor, a shipper who has not re¬ 
shipped within the time specified is 
not entitled to the benefit of the low¬ 
er rate, and amendments to the 
tariff, providing for an extension ofj 
time, are of no avail to him where 
the right to an extension is still 
conditioned on a written apphea- 
tion which he has not made—Gide- 
on-Anderson Lumber Co. v. St. Lou¬ 
is Southwestern Ry. Co., C C.A.Mo , 
88 P2d 232 

Reshipment of required tonnage 
Shipper’s failure to reship tonnage 
required to entitle him to propor¬ 
tionate rates may not be asserted by 
the carrier where the shipper’s fail¬ 
ure in this respect is due to the 
failure of the earner to furnish suf¬ 
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ficient cars.—Davis v. Hampton 
Stave Co, 291 S.W. 979, 173 Ark. 70- 
Transit rate an entirety 
A milling-m-transit rate is an en¬ 
tirety and must be accepted and 
carried out in its entirety or not at 
all. It is applicable only when all 
of its substantial terms and provi¬ 
sions are observed. A shipper who 
fails to conform to these terms can¬ 
not claim the privilege. 

U.S—Carson Lumber Co v. St. Lou¬ 
is, etc., R. Co, Okl., 209 F. 191, 
126 CCA 139. 

Okl.—St Louis, etc., R. Co. v- "Wal- 
ton-Chandler Lumber Co., 145 P. 
340, 44 Okl. 452 
Effect of coTn'ntifision’s order 

Where earners had accorded to 
gram shipments milling-in-transit 
privilege at some intermediate point 
on their individual lines, public serv¬ 
ice commission’s order respecting 
joint rates, providing that it did not 
change existing rates, did not en¬ 
title miller to receive grain at Port¬ 
land on one line and reship fiour to 
point on another line under through 
rate with millmg-in-transit pnvilege. 
—Crown Mills v. Oregon Electric Ry 
Co. 21 P2d 214, 144 Or. 25. 

41- U S —^Updike Gram Co. v. Chi¬ 
cago & N. W. Ry. Co , C C. ANeb , 
35 F2d 486 

42- U S —^Updike Grain Co v Chi¬ 
cago & N. W. Ry Co, supra. 

43- Minn—^Big Diamond Mills Co v. 
Chicago, Great Western R Co, 227 
NW 430, 178 Minn. 432. 

44- Wash—Chicago, M. & St. P. Ry. 
Co V Frye & Co., 186 P. 668, 109 
Wash 68- 
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shipment to the point of destination and the local 
rate on the goods unloaded at the intermediate point 
from the point of destination back to the inter¬ 
mediate point.^5 

Misrepresentation or fraud as to matters affect¬ 
ing amount of rate or charge. Where the amount 
of the rate is dependent on the kind, grade, or val¬ 
ue of the property transported, the carrier has at 
common law the right to make such inquiry as to 
the kind, grade, or value of the property as will en¬ 
able it to determine which rate is applicable; and 
it is the duty of the shipper to answer truthfully.^® 
Although there is apparent authority to the con- 
trary,^^ it is usually held that, if misrepresentations 
are made as to such matters, the carrier is entitled 
to collect in accordance with the rate properly ap¬ 
plicable.^® This is true however, only when the 
proper rate on the actual shipment, under the cir¬ 
cumstances surrounding the transportation, can law¬ 
fully be collected by the carrier, and it has no right 
to collect the rate on a shipment which it could not 
lawfully make.4® If goods which the carrier could 
not lawfully carry are represented to it as being a 
different kmd of goods which could lawfully be 
handled, the carrier cannot collect the rate prescrib¬ 
ed for goods of the type of which the shipment ac¬ 
tually consisted,®® but, if it acted innocently, it may 
collect the rate prescribed for the type of goods 
which it supposed to be in the shipment®^ 

Where, because of the fraud of the carrier's 
agent, false shipping receipts have been issued show¬ 
ing the shipment of the goods for a lesser distance 
than they were actually shipped, an innocent con¬ 
signee who has paid the charges based on the dis¬ 
tance as shown cannot subsequently be compelled to 
pay for the additional distance.®® 


Movement of privately owned empty cars. Under 
a rule of the interstate commerce commission pro¬ 
viding that freight cars of private ownership will be 
moved empty without charge, except that the aggre¬ 
gate mileage of each owner’s cars must be equalized 
as between empty or loaded movement by the own¬ 
er, either by mileage equivalent in loaded movement 
or by payment for the excess mileage at a specified 
rate, refrigerator cars owned by a refrigerator line 
company are cars of private ownership on which 
excess mileage must be paid, although another rail¬ 
road company has the prior but not the exclusive 
right to use the cars.®® Such rule is not so vague 
and indefinite as to be incapable of enforcement as 
it sufiiciently incorporates or indicates the rate to 
be paid by reference and discloses an intention to 
give the owner a reasonable time within which to 
make the equalization.®^ 

Transportation of waste for disposaL Carriers 
are entitled to compensation for the disposition of 
waste slag or other materials;®® and, where the 
transportation is for the purpose of disposing of 
waste material which the shipper desires to get rid 
of, the right of the carrier to recover at the estab¬ 
lished rate is not affected by the fact that the car¬ 
rier used the waste material for its own purposes.®® 

United States government shipments. Under the 
Army Transportation Act, whereby congress pro¬ 
vided for the movement of government troops and 
property over land grant railroads at fifty per cen¬ 
tum of the rates charged^ the general public, and a 
"freight land grant equalization agreement,” where¬ 
by a nonland grant railroad agreed to transport 
property moved by the quartermaster’s department. 
United States army. United States interior depart¬ 
ment, or United States redatnation service at the re- 


4S. Miss.—Alabama Great Southern 
R. Co. V. F. A- Hulett & Son, 131 
So. 814. 159 Miss. 333. 

Va.—Chesapeake & O. Ry. Co. 
V. Osborne, 153 S.!E4. 865. 154 Va. 
477. 

47- Minn-—TT. S. Fxpress Co. v. 
Koemer. 68 N.W. 181, 65 Mi-nn. 540, 
33 Ii.R.A. 600. 

10 ax p 443 note 92. 

48. TJ.S.—Northern Pac. Ry. Co. v. 
Sommers Bros. Mfgr. Co., B.C-Ida- 
ho, 34 F.2d 56—Chioagro, B. & Q. 
R. Co. V. TJ. S., 73 Ct.CL 250, cer¬ 
tiorari denied 53 S.Ct. 12, 287 TJ.S. 
599, 77 liFd. 522. 

Ga.—Clemons v. Payne, 105 S.E. 623. 
26 Ga.App. 142. 

N.T.— Gassnnan V. New York Cent. 
R. Co., 201 N.Y.S. 740, 207 App. 
Div. 15. 


Va.—Chesapeake & O. Ry. Co. v. Os¬ 
borne. 153 S.B 865. 154 Va. 477. 
10 ax p 443 note 91. 

Discovery of fraud before delivery 
Where the shipper misrepresents 
the character of the soods, and thei 
carrier, without notice or knowledgre 
that they are of a different kind, 
accepts the groods, and fixes and ac¬ 
cepts the freight, and delivers to the 
consignor a bill of lading- on the 
basis that the goods are of the char¬ 
acter stated by the consignor when 
in fact the goods are of an entirely 
different character, on which the car¬ 
rier would be lawfully entitled to 
charge a higher rate of freight, the 
carrier may, on discovering this fact 
before the goods are delivered to the 
consignee at the place of destination, 
charge the excess of the freight 
against the goods, and hold the ship¬ 
ment until the additional <fiiarges 
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are paid.—Illmois Cent. R. Co. v. 
Seitz, 73 NE. 585, 214 IlL 350, 105 
Am.S.R. 108—^10 C.X p 443 note 91. 
49- Ga.—Clemons v. Payne, 105 S.E 
623, 26 Ga.App. 142. 

50. Ga—Clemons v. Payne, supra 
SOL Ga—Clemons v. Payne, supra 
52h TJ.S.—American Express Co. v. 

Sweeney, D.CMass., 283 F. 691. 
53b TJ.S.—North Western Refrigera¬ 
tor Line Co. v. Ervin, C C.A Miss, 
78 F.2d 186. certiorari denied 56 
set. 143, 296 U.S. 622, 80 L.Bd. 
442. 

54b TJ S.—North Western Refrigera¬ 
tor Lme Co. v. Ervin, supra 
55- Pa—Baltimore & O. R. Co. v. 
Public Service Commission, 68 Pa 
Super. 503. 

56b TJ.S—Baltimore & O. R. Co. v. 
Carnegie Steel Co.. l>.C.Pa. 251 F. 
682. 
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duced rates effective on land grant railroads, the 
contracting railroad was held not required to trans¬ 
port fuel oil shipped by the Emergency Fleet Cor¬ 
poration at the reduced rates ;57 and an earlier 
federal statute making the quartermaster-general 
exclusively responsible for the transportation of 
government property did not bring the shipments by 
the Emergency Fleet Corporation within the car¬ 
rier’s agreement.58 

(2) Other Items or Services 

A carrier may ordinarily make an extra charge for 
additional items or services, unless they are a necessary 
element of the transportation service or included in the 
charge therefor, or they have been rendered necessary 
by reason of the carrier’s negligence or default, or the 
owner or shipper has directed that they be not ren¬ 
dered. 

In addition to the charges for transportation, the 
carrier is entitled to charge reasonable sums for 
other services incidental or accessorial to the trans¬ 
portation, which are not included in, or covered by, 
the transportation rate or charge,59 provided, under 
the Interstate Commerce Act and state statutes sim¬ 
ilar thereto, such services and the charges therefor 
are properly provided for in the filed and published 
tariff, see supra § 302. Further, it has been said 
that the law implies an agreement by the owner to 
pay a reasonable charge for any extra services 
that may be necessitated by his exercise of his right 
to control the shipment;®® and a charge may be 
made for items which the parties have properly 


contracted shall be paid to the carrier.®^ On the 
other hand, a carrier may not lawfully make a sep¬ 
arate and additional dhiarge for an item or service 
which is one of the necessary elements of the trans- 
portation,®2 or which is included in, and covered 
by, the line-haul or transportation charge fixed by 
the applicable tariff or rate order.®^ Also, it can¬ 
not make a charge for extra expense caused by the 
negligence or default of itself or its agents;®^ and 
where the carrier is instructed by the owner of a 
shipment to omit a service or the performance of a 
duty usually incident to the contract of carriage, 
it cannot demand compensation for the performance 
of the service or duty, unless it is a service or duty 
required by law.®® 

Car rental. The duty or authority of a carrier 
to make an extra charge for the rental of special 
cars depends on a proper construction of the gov¬ 
erning tariff.®® Where a movement of cars from 
one point in the same terminal to another is in it¬ 
self a complete movement so as to be regarded as 
a transportation, the carrier cannot make a car 
rental charge in addition to the published rate de¬ 
nominated as a “switching charge,” as the use of 
the car is one of the necessary elements of the 
transportation.®^ 

Feeding and care of live stock. Generally, where 
the owner or shipper of hve stock has failed to feed 
and care for the same in transit, the carrier is en¬ 
titled to be reimbursed for expenses it has incur- 


57. TJ.S.—IT. S. V. New York, C. & 
St. L. R. Co.. C.C.A.Ohio, 32 F.2d 
887. 

58. XJ.S—XJ. S. V. New York. (X & 
St. li R. Co., supra. 

59. Ky.—Andrews Steel Co. v- Da¬ 
vis, 276 SW. 148, 210 Ky. 473. 

N.D.—State v. Great Northern Ry. 

Co. 219 NW. 295. 56 N.D. 822. 

10 C.J. p 442 notes 71. 78. 

GO. Cat—Heath v. Judson Freight 
Forwarding Co., 190 P. 839, 47 Cal 
App. 426. j 

61. Tex.—Houston Belt & TermiDai 
Ry Co. V. Davis. CivA.pp.. 273 S. 
W. 676. 

Cost of compensatliig lainred em^ 
ployee 

Under contract for carriage of 
earth by railway, wherem contractor 
agreed to pay certain kinds of ex¬ 
penses, incurred by railway in cai> 
rying out contract, ^*and one-half all 
other expenses of every kind, which 
might he directly allocated to the use 
of such trains,” it was held that the 
amount paid railway employee for 
injuries received by him while as¬ 
sisting in operation of a tram m 
performmg work undertaken under 
contract was an expense ‘*which 


might be directly allocated” to use of 
railway’s trains in carrying out con¬ 
tract; rule of ejusdem generis bemg 
inapplicable.—Houston Belt & Tei^ 
Tnmai Ry, Co. V. Davis, Tex.CivALpp., 
273 S.W. 676. 

G2. D.C.—U. S. ex reL Kroger Gro¬ 
cery & Bakmg Co. v. Interstate 
Commerce Confinnlssion, 73 F.2d 
948, 64 App.D.C. 43. certiorari de¬ 
nied 55 set. 508, 294 U.S. 712, 79 
DFd. 1246. 

Ky.—Andrews Ste^ Co. v. Davis, 276 
S.W. 148, 210 Ky. 473. 

63. U S.—Chesapeake & O. Ry. Co 
V. Westmghouse, Church, Kerr & 
Co., 46 S.Ct. 220, 270 U.S. 260, 70 
liFd. 576, affirming 123 S.H 352, 
138 Va. 647, certiorari granted 45 
set. 98, 266 U.S. 598, 69 L..Fd. 
460. 

Tex.—Houston Belt & Terminal Ry. 
Co. V. Davis. CivA-pp., 273 S.W. 
676. 

Wash—Chicago, M. & St. P. Ry. Co. 
V. Frye & Co., 186 P. 668, 109 
Wash. 68. 

10 C.J. p 441 note 61 [a]. 

I 64. Mo—Buschow Lumber Co. v. 

Union Pac. R. Co., 276 S.W. 409, 
' 220 Mo.App 743. 
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N.C.—W. L. HaU & Co. V. Norfolk 
Southern R. Co., 91 S.E. 607, 173 
N.C. 108. 

10 C.J. p 443 note 88. 

65w Ark.—Missouri Pac. R. Co. v. 
Fields Bros., 203 S.W. 1036, 134 
Ark. 273. 

Mass.—New York Cent. R. Co. v. 
Sturtevant & Haley Beef & Supply 
Co., 127 N.B. 509, 236 Mass. 16. 

10 C.J. p 443 note 89. 

66- U.S.—James v. Davis, C.C.A. 
Neh., 280 F. 780. 

Taxiir not abrogated by drculax 
A note m the prmted tariff 
and classification filed by a railroad 
company, stating that it was not ob^ 
ligated to furnish special poultry 
cars, and requiring shippers to pay 
the rental for such cars, which the 
company did not own, was not ab¬ 
rogated by a circular contaimug ex¬ 
ceptions to the "classification” which 
did not contain the note, hut provid-. 
ed a different classification and a 
lower rate for live poultry in carload 
lots.—James v. Davis, C.C.A.Neb., 280 
F. 780. 

67- Ky.—Andrews Steel Co. v. Da¬ 
vis. 276 S.W. 148. 210 Ky. 473. 
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red in feeding or caring for the animals with the 
assent or acquiescence of the owner.®^ 

Under the federal twenty-eight hour law, requir¬ 
ing shipments of live stock to be unloaded for wa¬ 
ter, feed, and rest at designated periods, and pro¬ 
viding that animals so unloaded shall be properly 
watered and fed during such rest by the owner or 
person in charge, or, in case of his default, by the 
railroad at the reasonable expense of the owner, the 
carrier is entitled to recover the reasonable expense 
incurred in properly feeding a shipment of live 
stock during the rest period, if the shipper has not 
assumed the entire duty of providing feed. If the 
carrier has provided an amount of food which would 
otherwise be proper, its right to recover therefor 
cannot be lessened or decreased because the shipper 
has partially fed the stock at other times and places 
or placed feed in the car.®® The statute, however, 
gives the carrier no right to recover for extra feed 
placed in the cars after the stock has been reload¬ 
ed,^® and, if recovery is to be had for such an ex¬ 
pense, an express or implied contract to pay there¬ 
for must be properly asserted and established.^^ 


Where the carrier has been paid for feed furnished 
during the rest period and has been expressly re¬ 
quested not to place extra feed in the cars, it can¬ 
not recover therefor nor can it apply the prior pay¬ 
ments on the car feedings and in turn seek to hold 
the owner or shipper for feed properly furnished. 

Reconsignment charges. Proper reconsignment 
charges have often been held recoverable,^® at least 
where the tariff provides for the imposition or col¬ 
lection of such charges but if the tariff pre¬ 
scribes conditions precedent to the right to impose 
reconsignment charges, such conditions must be ob¬ 
served before the charges can be collected,*^® and 
the exaction of reconsignment charges is improper 
where the shipment comes within an express excep¬ 
tion to the tariff provision providing for such 
charges.^® 

Refrigeration and icing charges. Where the 
rules and tariff so permit, the carrier may make an 
additional charge for icing or refrigeration service 
rendered at the instance or request of the owner or 
shipper,^^ or it may make a so-called service charge 
for the transportation of ice put in the car by the 


681 Mass.—New Tork Cent. R. Co. i 
V. Sturtevant & Haley Beef & Sup¬ 
ply Co., 127 N.E. 509, 236 Mass. 16. 

69- U.S —OPennsylvania R Co. v. 

Swift & Co., D.C.Pa.. 248 F. 315, 

reversed on other grounds 258 F. 
289. 169 C-OA. 305. 

70- U.S —Pennsylvania R. Co. v. 

Swift & Co, Pa, 258 F. 289, 169 
CCA. 305, ajQGlnning m part and 
reversing m part, U.G., 248 F. 315. 

71- U S —Pennsylvania R. Co. v. 

Swift & Co., C.CAPa. 4 F2d 61— 
Pennsylvania R. Co. v. Swift & 
Co., Pa. 258 F. 289, 169 C-OA. 
305, affirming in part and revers¬ 
ing m part, D.C., 248 F. 315. 

72- Mass —New York Cent R. Co. v. 
Sturtevant & Haley Beef & Supply 
Co, 127 N.K 509, 236 Mass. 16. 

73- U.S—Van Busen Harrington Co 
V. Northern Pac Ry. Co., C.G.A. 
Minn-, 32 P.2d 466. 

10 C J. p 442 note 77. 

74. U.S—Van Dusen H^rington Co. 
V. Northern Pac. Ry. Co, supra— 
Baltimore & O. R. Co. v. Cmcin- 
nati Gram & Hay Co., B.COhio, 
300 F. 674. 

Belay in. giving disposition order 
Under a tariff providing that when 
a disposition order with reference 
to cars held by the carrier is not 
given until after the expiration of 
free time allowed by the rules, a 
reconsigrnment charge of a certain 
amount shall be made, the reconsign- 
ment charges may be collected if the 
disposition order is not given before 


the expiration of the free time.— 
Van X>usen Harrmgton Co. v. North¬ 
ern Pac. Ry. Co., G.C.A.Minn., 32 F. 
2d 466. 

75- U S —Van Dusen Harrington Co. 

V. Northern Pac. Ry. Co., supra. 

Notice of location of cars 

(1) Where the rules reauire as a 
basis for a reconsignment charge 
that the carrier give a notice show¬ 
ing the location of the tracks on 
which the cars are held, a failure 
of the notice to give the location 
will preclude the carrier from recov¬ 
ering the reconsignment charges.— 
Van Dusen Harrmgton Co. v. North¬ 
ern Pac. Ry. Co.. C.CA-Mititi ^ 32 F.2d 
466. 

(2) Where a carrier's tariff, impos- 
mg a reconsignment chazge on each 
car of coal reconsigrned after it 
reached the city, required the car¬ 
rier to notify the consigrnee when 
the cars passed certain pomts out¬ 
side of the city, but the interstate 
commerce commission had found 
that the giving of such notice was 
impracticable, and that the require¬ 
ment of such notice as a condition 
precedent would have worked m- 
equitahly with discriminatory re- 
STilts, the notice was held not a con- 
dibon precedent to the recovery of 
the reconsignment charge, and such 
charge can be recovered, even though 
one railroad was both the earner and 
delivering railroad withm the mean¬ 
ing of that tariff—New York Cent 
Ry. Co. V. Calvert, 193 N.W. 295, 222 
Mich. 488. 


Proper divexsioiL or reconsignment 
Under tariff provisions relative to 
inspection and reconsignment charg¬ 
es, and note making them applica¬ 
ble to particular track, subject to 
conditions as to switching charges, 
it was held that, on cars of hay 
unloaded on such track, no inspec¬ 
tion or reconsigrnment charges could 
be made, and on reconsigned cars 
only the charges specified in the note 
could be collected—^Baltimore & O 
R. Co. V. Cincinnati Gram & Hay Co, 
D.C.Ohio. 300 F. 674. 

76. Minn.—Merchants’ Elevator Co. 
V Great Northern Ry. Co, 180 N 
W. 105, 147 Minn. 251, certiorari 
granted Great Northern R. Co v. 
Merchants' Elevator Co, 41 S Cl. 
322, 255 U.S. 567, 65 LEd. 789. 

77- U.S—Allen v. New York, P & 
N. R Co., C.CA.Va, 15 F.2d 532, 
certiorari denied 47 S.Ct. 459, 273 
U.S. 756, 71 LEd. 876. 

Ark.—Swift & Co. v. Ft. Smith & 
W. Ry. Co.. 16 S.W.2d 1001, 179 
Ark. 516. 

HI.—Union Pac. R. Co. v. Denney & 
Co., 237 HLApp. 483. 

Or.—Black v. Southern Pac. Co., 171 
P. 878. 88 Or. 533. 

Plat carload charge 

Under a tariff requiring a shipper 
of strawberries on a carload lot bas¬ 
is to pay, in addition to the trans¬ 
portation charge, a flat charge per 
car for icing, a shipper taking a 
car at the carload rate is required 
to pay the flat charge for icing, al¬ 
though for the better preservation 
of the hemes he does not choose to 
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shipper in order to preserve the perishables being 
shipped.^® However, the carrier cannot compel the 
shipper to pay the higher rate for an iced car, where 
the shipper has demanded the use of a common box 
car and it is practicable to ship the commodity in¬ 
volved in that way;7» and it has been held that, 
where a refrigerator or other insulated car is the 
only proper and suitable type of car by which to 
transport a particular commodity during the entire 
year, the use of such equipment is included in the 
line-haul charge and a separate charge therefor is 
unauthorized.*® 

Return and reshipment expenses. If the con¬ 
signee refuses to receive the goods, the carrier may 
recover from the consignor the expense of return¬ 
ing the goods, not exceeding their value,or, if 
payment of the freight charges has been refused, 
the carrier is entitled to collect the charges for re¬ 
moving the goods from the point of destination to 
another place where a sale as provided by law may 

be effected.*2 

If a shipment miscarries due to the fault or negli¬ 
gence of the shipper, the carrier is entitled to col¬ 
lect any extra freight charges incurred in trans¬ 
porting the goods from the erroneous destination 
to the true destination.** If, however, the shipper 


is in no way at fault, he is under no legal duty to 
pay for the extra charges so mcurred and a car¬ 
rier which has, due to its own fault, carried the 
shipment beyond its point of destination cannot col¬ 
lect charges beyond that point,*^ nor can charges be 
made for a wrongful reshipment of the goods from 
their destination after they have been delivered 
there.*® 

Spotting. "Spotting” is the practice of hauling 
cars to points along the spur convenient to the ship¬ 
per or consignee.*^ Where the service of spotting 
is included in the line-haul charge imder both in¬ 
terstate and state tariffs, the carrier can make no 
additional charge for such service;** and the fact 
that there are abnormal conditions which would 
have relieved the carrier from giving such service 
does not entitle it to charge for the service if it 
is rendered notwithstanding* such conditions.** 

Storage. The entire compensation for transpor¬ 
tation and storage may be included in a general 
charge, or the two services may be charged sepa¬ 
rately.*® If proper provision has been made there¬ 
for in the tariff, a carrier is entitled to charge a 
reasonable sum for storage, where the consignee is 
not ready to receive the goods on arrival at destina- 
tion,*i or at the expiration of a certain stipulated 


load his car to the maTrimum.—Allen 
V. New York. P * N, B. Co., CC.A 
Va, 15 P 2d 532, certioran denied 
47 set 459. 273 TJ S. 756, 71 LEd. 
876. 

Buies of perishahle protective tariff 
A shipper of penshahles, who has 
had the exclusive use of a refrigera¬ 
tor car "under a contract entitling 
him to such use, is liable for the 
higher rate fixed by Buie 630 of 
the perishable protective tariff for 
refrigerator service under such cir¬ 
cumstances, rather than the lower 
rate fixed by Buie 610 providmg for 
scheduled refrigerator car service m 
less than carload lots.—Swift & Co 
V. Ft Smith & W By Co., 16 S.W.2d 
1001, 179 Ark. 516. 

78. TT S.—^Texas & N. O. B Co. v 
Baldwin, CCJ^Tex, 63 P.2d 328, 
certiorari denied Baldwm v Texas i 
& N. O. R Co.. 53 S.Ct. 794, 289 
XT.S 761. 77 L.Ed. 1504. 

78. Ark —^Missouri Pac. R. Co. v. 
Fields Bros., 203 S.W. 1036, 134 
Ark. 273. % 

80- Minn.—J. C. Famechon Co. v 
Hmes, 187 N.W. 974, 151 Minn. 9, 
reversmg 185 N.W. 941, 151 Mmn 
9. * 

81. Mo —Steamboat Keystone v, 

Moies, 28 Mo. 243, 75 AmB. 123. 

82. Tenn.—Nashville, C. & St. B. 
By. V. Murphree, 2 Tenn.App. 482. 

13 C.J.S.-47 


83- Ala—Liouisville & N R. Co. v- 
James, 86 So. 906, 204 Ala 604— 
James v. Alabama G-reat Southern 
R. Co., 81 So. 582, 202 Ala. 640 
—TiOUisville & N R. Co. v. John¬ 
son, 88 So. 925, 18 AlaApp. 691. 

84. Ala.—Bouisville & N R. Co. v. 
James, 93 So. 701, 208 Ala 6— 
Louisville & N. R Co. v. James, 
86 So 906, 204 Ala. 604—Louisville 
& N R Co V. Johnson, 88 So. 925, 
18 AlaApp. 691. 

85. N.C—^W. L. Hall & Co. v Nor¬ 
folk Southern R Co, 91 S E. 607, 
173 NC. 108 

10 C.J p 443 note 93. 

BatillcatioiL of carziar’s act 

Acceptance of the g:oods and pay-1 
ment of freight thereon does not 
amount to a ratification of the car¬ 
rier’s act m transporting them be¬ 
yond their destmation, where the 
amount was paid under protest to 
get possession of the goods which 
defendant wrongfully withheld.— 
Wichman V, Atlantic Coast Line R. 
Co. 84 SB 420, 100 SC. 138. 

86b WVa.—Belknap v. Baltimore & 
O. R. Co., 91 S.E 656, 79 W.Va 
691, LRA1917D 916. 

87- N.Y —New York Cent. & H. R. 
R. Co V General Electric Co., 114 
NE. 115, 219 N.Y. 227, 1 ALR. 
1417. 

881 U.S.—Chesapeake & O. Ry. Co. 
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V. Westmghouse, Church, Kerr & 
Co., 46 S.Ct 220, 270 U.S. 260. 
70 L.Ed 576, affirming 123 SE 
352, 138 Va 647, oertiorari grrant- 
ed 45 set. 98. 266 U.S. 598, 69 L 
Ed. 460—American Sheet & Tin 
Plate Co. V. U. S, HCPa., 15 F. 
Supp. 711. 

89. U S.—Chesapeake & O Ry Co. 
V. Westmghouse, Church, Kerr & 
Co., 46 set. 220, 270 US 260, 70 
LEd 576, affirming 123 SE. 352, 
138 Va. 647, certiorari granted 45 
set. 98, 266 US. 598, 69 L.Ed. 
460. 

90. Conn—Hurd v. Hartford, etc. 
Steamboat Co., 40 Conn. 48. 

91- U.S—Pittsburgh, C, C. & St. 
L Ry. Co V Freedom Oil Works, 
D C Pa, 247 F 573, reversed on 
other grounds Freedom Oil Works 
Co v. Pittsburgh, G, C. & St L. 

R. Co, 254 F 800, 166 C.CA *246. 
Del—^In re Arlington Hotel Co., 98 

A 186, 11 DelCh. 137. 

Gte. —Allen v. Southern Ry. Co., 126 

S. E. 722, 33 GaApp. 209. 

Me—Northern Pac. Ry Co. v. Pleas¬ 
ant River Granite Co., 102 A 298. 
116 Me. 496. 

NY.—Ene R Co. v F. Kieser & Son 
Co. 216 N.YS. 576. 216 App.Div. 
500, reversmg 211 N.Y.S. 362, 125 
Misc. 283—Central Railroad of 
New Jersey v. Berry, 165 N.Y.S. 
1041, 99 Misc. 560 
N.C.—Holloman v. Southern. Ry. 
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time after arrival at the destination 2 and this is 
so, although the freight has not actually been placed 
inside the depot or freight warehouse but remains 
in the cars.®^ Storage charges may he collected, 
notwithstanding the storage is rendered necessary by 
a strike which has prevented delivery of the goods 
to the steamship line which was to take them for 
export, and the export bill of lading relieves the 
carrier from liabihty for losses caused by strikes.®^ 
However, if the detention of the goods is wrongful 
the carrier, of course, has no valid claim for stor¬ 
age.®® In order for a carrier to charge for stor¬ 
age, it is essential that storage and protection of 
the property in some reasonable degree be provid¬ 
ed,®® and It has been held that the carrier cannot 
charge the shipper storage for holding the ship¬ 
ment, pending the adjustment of a dispute between 
the shipper and the consignee, where the circum¬ 
stances were such that the shipper was led to be¬ 
lieve that no storage charge would be made.®^ A 
tariff provision providing for storage charges on 
certain types of freight does not justify the collec¬ 
tion of such charges with respect to other tjrpes;®® 


and a provision for storage charges on goods receiv¬ 
ed for delivery, or held to complete a shipment, does 
not entitle the earner to collect storage charges on 
account of goods placed on the carrier’s premises 
but in no way delivered or intended to be delivered 
to the carrier for transportation.®® Also, a provi¬ 
sion for storage charges on freight received for de¬ 
livery or held for forwarding directions and stored 
m or on railroad premises, does not justify the col¬ 
lection of storage charges on account of the fact 
that flat cars belonging to another have been left 
on the sidetracks of the carrier for a period of 
days.^ Under a bill of lading providing for storage 
charges for property kept in car, depot, place of de¬ 
livery, or warehouse, a carrier is not entitled to 
storage charges on property it has moved from its 
platform and placed in an imguarded spot along the 
right of way;® nor can a carrier charge for the 
storage of goods in a public street where charges 
are authorized by the tariff only for storage "in or 
on railroad premises.”® Where the tariff provides 
for storage on goods left on a wharf at the point 
of destination, after expiration of the free period. 


90 S.E. 292. 172 N.C 372. LILA. 
1917C 416. AimCasl917E 1069. 
Tex.—Reed v. Soutbem Pac. Co, Civ 
App.. 99 S W 2d 1026. error dis¬ 
missed. 

10 C.J. p 442 note 72. 

not defeated Ixt notice of sale 
That earner notified shipper that, 
unless disposition orders were re¬ 
ceived, refused merchandise would he 
sold at public auction to hierhest bid¬ 
der without further notice, was not 
a sufficient act of dominion, incon¬ 
sistent with shipper’s title or ear¬ 
ner's nsrhts as bailee, to constitute 
conversion and defeat carrier's claim 
for storagre charg-es.—Erie R. Co. v 
F. Kieser & Son, 211 N.Y.S. 3^2. 125 
Misc. 283. reversed on other grounds 
215 N.T.S. 576, 216 App Div. 500. 
Goods fox azporfc 

The tanffs of a railway filed with 
the interstate commerce commiosion. 
which mduded a storage chargre on 
the groods for ^qport after twenty | 
days’ free storagre. and provided that! 
sudi chargres were in addition to 
trwsportation rate on all property 
passmgr over the company’s wharves 
or stored in warehouses or store¬ 
houses, or on other property oper¬ 
ated by the railway, authorizes the 
earner to collect storage charges 
from goods for export held in its 
cars more than twenty days, the 
provision not being limited to goods 
whidi had been removed from the 
cars to warehouses.—Seaboard Air 
Lme Ry. Go v. New Orleans Eixport 
Co.. CCJLLn.. 271 F. 861. 

T«>-nif<nal company which contract¬ 
ed with railroad to trAnsKbip, freight' 


at certam rate, there being no pro¬ 
vision requiring terminal company 
to furnish storage, is entitled to 
recover of road reasonable storage 
charges for carload of hay refused 
by consignee and stored at road's re¬ 
quest for year till it could be sold. 
—^Brooklyn Eastern Dist Ternninal 
V Central 3EL Co. of New Jersey, 162 
NTS. 911, 176 App.r)iv. 352. 

92- N.T.—^Raymond Hadley Corpo¬ 
ration V. Boston & M. R. R., 174 
N.T.S 342, 186 App Div. 341, ap¬ 
peal dismissed 123 N.E 886, 226 
N.T. 711. and affirmed 126 N.E. 
921, 226 N.T 648. 

10 C J. p 442 note 73. 

Nonexpiratlon of free period 

Charges cannot be collected for 
storage where the period of free 
storage allowed by the tariff has not 
expired.—Raymond Hadley Corpora¬ 
tion V. Boston & M R R, 174 N.T. 
S. 342. 186 App Div 341, appeal dis¬ 
missed 123 NE. S86, 226 NT. 711, 
and affirmed 126 NE 921, 226 N.T. 
648. 

9a. Ga.—Dixon v. Central of Geor¬ 
gia R Co., 35 SE. 369, 110 Ga. 
173. 

10 C.J. p 442 note 74. 

94^ Mass.—Boston & M. R. R. v. 
Oceanic Steam Nav. Co., 116 N.E 
260, 226 Mass. 509 

9& Tex.—Ranbandle & S. P. Ry. Co 
V. Hubbard, CivA.pp., 190 S-W. 
793. 

10 C.J. p 442 note 76. 

9flL TJ.S.—Chicago Great Western R. 
Co. V. Davis, DClIowa, 1 F.2d 729. 

738 


Ind.—New Tork Cent. R. Co. v. 
Buckley Rubber Co., 187 NE 353, 
99 Ind App. 191. 

N.T.—New England S. S. Co. v. Geo. 
H. Merrill Co. of New Tork, 194 
N.TS. 908, 118 Misc. 715. 

97. La —^Morley Cypress Co. v- 
Hmes, 107 So. 487, 160 La. 676. 

98. U.S.—^Pa 3 aie v. Rogers, C.C.A. 
Ohio, 4 P.2d 827. 

Freight subject to d»mnge by ele¬ 
ments 

Tanff schedule, fixing storage 
charges for storage of freight, which 
is liable to be damaged by the ele¬ 
ments, and must be stored at car¬ 
rier’s risk, either in carrier’s ware¬ 
house, or, at earner’s option, in pub¬ 
lic warehouse, was inapplicable to 
lumber piled on railroad’s right of 
way, in view of note to tariff sched¬ 
ule rule providing for storage, free 
of charge, of freight which is not 
liable to damage from the elements, 
and IS not to be handled through 
freighthouses on railroad’s vacant 
land at owner’s risk—Payne v. Rog¬ 
ers. C.C.AOhio. 4 P2d 827 

D.S.—^Davis V. Continental Su¬ 
gar Co, CCA.Ohio, 5 F.2d 420. 
Wis.—Davis V. Williams Creameiy 
Co., 202 N.W. 663, 186 Wis. 382, 
38 A.LR. 674 

1- Ala—Louisville & N. R. Co. v. 
Kilby Car & Foundry Co, 75 So. 
394, 200 Ala. 66. 

2. US —Chicago Great Western R. 

Co. V. Davis, DC Iowa, 1 P2d 729. 
3- NT—New England S. S. Co v. 
Geo. H Memll Co. of New Tork, 
194 N.T.S. 908. 118 Misc. 716. 
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but because of a shipping emergency for which the 
tariff makes no provision, the earner is compelled 
to move the goods to a public warehouse it can make 
no charge for the expense of removing and storing 
the goods elsewhere but it is entitled only to such 
storage charges as would have accrued had the 
goods remained on the wharf.^ 

Switching, terminal, and sidetracking charges. A 
earner is not entitled to switching charges in ad¬ 
dition to the through rate charged where the switch¬ 
ing is essential to effect the delivery which the car¬ 
rier has undertaken to makenor is a carrier enti¬ 
tled to a terminal charge in addition to the regular 
charge of transportation, where no additional ser¬ 
vice is rendered.® When the carrier could not make 
a switching or termmal charge if it directly owned 
the tracks over which the switching or terminal 
services are rendered, an additional charge eannot 
be made because the tracks are owned by a trunk 
Hne company where the entire stock of the latter 


is owned and controlled by the carrier.^ If, how¬ 
ever, the service involves a delivery or movement 
beyond that which the carrier has undertaken as a 
part of the transportation, it may properly collect a 
switching,^ terminal,® or sidetracking^® charge. 
Hence, where a carrier renders additional services 
in carrying freight to or from points on private or 
industrial sidetracks, it is entitled to recover rea¬ 
sonable additional compensation therefor,^! and is 
not limited to the actual cost of the services ren- 
dered.i2 Also, switching services rendered entire¬ 
ly independently of any line transportation may 
properly be charged for in accordance with the pub¬ 
lished or established rates.^® It has often been held, 
however, for the purpose of fixing the amount of 
the charges that a switching or transfer service as 
distinguished from a transportation service is one 
which precedes or follows a transportation serv- 
ice,l^ for which legal freight charges have already 
been earned or are to be earned, and that an inde- 


4. N.Y—Raymond Hadley Corpora¬ 
tion V. Boston & M R. R.. 174 N. 
T S. 342, 186 App Div. 341, appeal 
dismissed 123 NIS 886, 226 NY. 
711, and affirmed 126 NH. 921, 226 
N.Y. 648. 

5- XJ S.—American Sheet & Tin 
PUte Co. V. XJ. S, t>C.Fa., 15 F. 
Supp 711. 

Ark—^Missouri Pac. R. Co. v. Whelen 
Spnngrs Gravel Co, 49 S.W.2d 374, 
185 Ark. 669, certiorari denied 53 
set. 87, 287 US. 638, 77 LEd. 553 
Tex.—^Texas-Mexican Ry. Co v. Rio 
Grande & B P. Ry Co., 231 S.W. 
308, reversing- in part and affimung 
in part Rio Grande & E. P. Ry. Co. 
V. Texas-Mexican Ry. Co., Civ App., 
173 S.W. 236. 

Wash.—Chicago, M. & St. P. Ry. 
Co. V. Frye & Co., 186 P. 668, 109 
Wash. 68 

6. U S.—Cambios v. Philadelphia, 
etc., R. Co, C.C, 4 F.CasNo.2,331, 

4 Brewst., Pa, 563, 9 Phila., Pa, 
411. 

10 C J p 443 note 87. 

7- US —Chicago, M. & St P. Ry 
Co. V. Minneapolis Civic & Com¬ 
merce Ass'n. 38 S.Ct. 553, 247 U. 

5 490, 62 li Ed 1229, affirming 
Minneapolis Civic & Commerce 
Ass’n V. Chicago, M & St P. Ry. 
Co., 158 N.W 817, 134 Mmn. 169. 

8. Tex—White Rock Gravel & Sand 
Co. V. International & G. N. Ry. 
Co., Civ.App, 188 S.W. 280, error 
refused. 

10 C.J. p 442 note 79. 

9u U S — Interstate Commerce 
CoTYiTnn V. Stickney, Minn, 30 S. 
Ct. 66. 215 U.S. 98, 54 LEd. 112. 

10. Fla.—Henderson v. Hmes, 98 So. 

333, 86 Fla. 494. 

10 C.J. p 442 note 82. 


11- Ark—St Louis, I M. & S. Ry. 
Co. V. Ft. Smith & V. B Ry. Co, 
191 S.W. 902. 127 Ark 238 

10 C.J p 442 note 83. 

12- Fla—State v Florida East 
Coast Line R Co., 68 So. 761, 69 
Fla 491. 

13- Ariz—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 
518, 39 Ariz. 1. 

Between, industries on own line 
Under a contract whereby a com¬ 
pany bound itself to switch cars be¬ 
tween mdustries on its Ime at a 
certam charge, the words '‘on the 
Ime” refer to physical line, and it 
cannot be required to switch cars 
for the agreed charge, where to do 
so would necessitate the use of 
tracks of another company—Nation¬ 
al Enamelmg & Stamping Co. v. 
Granite City & M. B. L. R. Co., Mo., 
199 S.W. 238. 

‘qcutra-plant and Intra^termiyi'-i 

(1) Intra-plant switching is no 
duty of a common carrier and is not 
a part of “transportation —Grand 
Trunk Western R. Co. v. Mount Cle¬ 
mens Sugar Co, 269 N W. 208, 277 
Mich. 366. 

(2) The distinction between trans¬ 
portation and plant service is not 
dependent upon the distance that 
the goods are moved —Louisiana & 
P. Ry Co V. U. S, Com.C, 209 F 
244, affirmed 34 S.Ct. 741, 234 U.S. 
1, 58 LEd. 1185. 

1 (3) Whether a particular hauling 

of goods is transportation or mdus- 
trial depends upon whether, on the 
one band, it is an interindustry act, 
a step m the manufacturing process, 
or, on the other hand, a movement 
of raw materials from without to 
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the plant or finished products from 
the plant to the market.—^Louisiana 
& P Ry. Co. V. U. S, supra 

(4) Under a tariff prescribing dif¬ 
ferent rates for “intra-plant switch¬ 
ing,” “intra-terminal switchmg,” and 
“inter-terminal switching,” and de¬ 
fining the first type of service as a 
movement from one track to an¬ 
other within the same plant or m- 
dustry, a movement of cars over a 
spur track from a mine of a mining 
company to a main Ime, a considera¬ 
ble distance over the latter, and 
thence over a spur to an ore-reduemg 
mill of the company is subject to 
the higher rate of an “intra-ter¬ 
minal" movement —Southern Pac. 
Co V. State Corporation Commission, 
3 P 2d 518, 39 Ariz. 1. 

(5) The right of the carrier to 
collect such rate is dependent entire¬ 
ly upon the nature and character of 
the switchmg movements, and not at 
all upon the reasons for the ship¬ 
ment or the ability of the commodity 
to stand the charges—Southern Pac. 
Co V. State Corporation Commission, 
supra. 

14. Ga—Dixon v. Greorgia Cent. R. 

Co, 35 S E 369, 110 Ga 173. 

Ky—Andrews Steel Co. v. Davis, 276 
S W 148, 210 Ky. 473 
Ohio —J. B Doppes Sons Lumber Co. 
V. Cincinnati, N. O. & T. P. Ry. 
Co, 110 NE. 640, 92 Ohio St. 206, 
L.R,A1916D 452—^Richter Gram Co. 
V. Cincinnati, H & D. Ry. Co., 16 
Ohio N.P.,N.S., 81, affirmed 4 Ohio 
App. 22, 21 Ohio Cir.Ct, N.S., 49, 
25 Ohio Cir.l>ec 453. 

60 C.J p 1201 note 53. 

15- La—Vicksburg, S. & P. Ry. Co. 
V. Railroad Commission of Louisi¬ 
ana, 69 So. 161, 137 Va 747. 
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pendent movement, complete in itself, whicdi neither 
precedes nor follows a transportation is itself a 
transportation service, rather than a switching or 
transfer service, although carried on within the lim¬ 
its of the same terminal or plant.!® On this theory 
a movement between two points within the indus¬ 
trial or switching district of a carrier has been held 
subject to line haul rather than switching rates,!^ 
and a statute fixing the charge for switching serv¬ 
ice does not limit the rate which a carrier may 
charge for a movement from one track to another 
withm the same terminal limits.!* A switching rate 
for movements between connections of other lines 
and industries located on the tracks of the carrier, 
rather than a '‘line haul rate between stations," has 
been held applicable to a transfer from a connecting 
line to a point on an industrial track of the carrier 
although neither consigpaor nor consignee had an in¬ 
dustry on such track !* 

Unloading and weighing. Where the owner re¬ 
scinds his order for the shipment of goods and re¬ 
quests that they be unloaded the law will imply an 
agreement to pay a reasonable charge for the un¬ 
loading where it can be done without any great m- 
convenience or without involving an expense out of 


all proportion to the value of the goods.*® If 
freight is unloaded for the consignee at unusual 
hours and in a special way, so as to convenience the 
consignee and to save him expense, imposing special 
expense on the earner, it has a right to charge com¬ 
pensation for such services in addition to the freight 
rates, where it has given notice to the consignee 
that extra compensation would be charged for such 
services.*! 

Under § 15(5) of the Interstate Commerce Act, 
49 U.S C.A. § 15(5), requiring a carrier of live stock 
to place the stock in suitable pens without extra 
charge to the consignee, the carrier can make no ex¬ 
tra charge for services incident to the carriage and 
unloading of the stock including the ascertainment 
in some way of the accurate weight of the shipment 
which forms the basis of the transportation 
charge.** Furthermore, another person or corpo¬ 
ration to whom the carrier has delegated the duty 
of maintaining proper yards or pens cannot make an 
extra charge for merely receiving or delivermg the 
stock in 'uid through the yards.** There is, how¬ 
ever, nothmg which requires the carrier to ascertain 
the weight in any particular manner.*^ If the car¬ 
rier provides a proper and fair method of unloading 


Ohio.—J B Doppes Sons tiumber 
Co V Cincinnati, N. O & T. P 
By. Co, 110 NB 640, 92 Ohio St. 
206, 212, L.R.A1916I> 452. 

1€L Ga—Bixon v. Central of Geor¬ 
gia R. Co, 35 S.E. 369, 110 Ga. 173, 
180 

Ky-—Andrews Steel Co. v. Bavis, 276 
S W 148, 210 Ky 47^, 

Ohio—Richter Grain Co. v. Cincin¬ 
nati, H. & D Ry Co, 16 Ohio N.P., 
K* S, 81, afiSrmed 4 Ohio App. 22, 21 
Ohio Cir.Ct.,N.S., 49. 25 Ohio Cir. 
Dec. 453. 

Use of line not test 

The test of the distinction between 
transportation and switching service 
is not whether the movement of cars 
mvolves the use of a portion of the 
company’s main line or that of an¬ 
other, for there may be a transpor¬ 
tation service over one or more spur 
trades of the same company 
"Ky .—Andrews Steel Co. v. Davis, 276 
S W 148. 210 Ky. 473. 

Ija.—Vicksburg, etc, Ry Co v. Rail¬ 
road Commission of Xiouisiana, 69 
So. 161, 137 La 747 
60 C.J p 1201 note 56. 

17- Iowa.—CimiTniTigs Sand & Gravel 
Co. V. 'M'lnneapolis & St. L Ry. Co., 
166 Isr.W. 354, 182 Iowa 955. L.RA. 
1918C 797 

Kovemeut within terminals of coil- 
necting carriers 

Line-haul rather than switching 
tariff, was applicable to movement 
of intra-state coal shipment, origm- 


ating in western Kentucky, from ini¬ 
tial carrier’s Louisville terminal 
over line of connectmg carrier to 
destination within corporate limits 
of Louisville, where such destina¬ 
tion was designated m bill of lading, 
although movement was solely with- 
m terminals of mitial and connect¬ 
ing carriers.—^Lomsville Water Co. v 
Illinois Cent. R. Co., D C Ky., 14 P 
Supp. 301 

Vhe line-haul rather than the 
switching tariff apphed to movement 
of mtra-state coal shipments which 
were delivered by mitial earner to 
connecting carrier and by it trans¬ 
ported to destmation, where Ime haul 
rate to destmation from point of 
receipt of shipment was definite, 
while area covered by switching dis- 
tnet within which destination was 
allegedly included was not, and ship¬ 
per over period of years had paid 
imtial earner the Ime haul tariff 
without objection—^Louisville Water 
Co. V. Louisville, H. & St. L. Ry. Co, 
110 SW.2d 668, 270 Ky. 833. 

la. Ohio—^Richter Gram Co. v. Cin¬ 
cinnati, H & D Ry Co, 16 Ohio 
N P.,N S, 81, affirmed 4 Ohio App. 

22. 21 Ohio Cir.Ct,NS, 49. 25 Ohio 
Cir.Dec 453. 

19. Ark—St. Louis, L M. & S. Ry. 
Co V. Ft. Smith & V. B. Ry. Co, 
191 SW. 902, 127 Ark. 238. 

20. CaL—^Heath v. Judson Freight 
Forwardmg Co., 190 P. 839, 47 Cal 
App. 426. 


21- Ill —Illinois Cent. R. Co. v. 
Goodrich, 163 IlLApp. 268. 

22. US—Adam^ v. Mills, Ill, 52 S 
Ct 589, 286 US. 397, 76 L Ed 1184, 
reversing, C C A., Adams v. Mellan, 
51 F2d 620, affirming, D.C., 39 F. 
2d 80, and certiorari granted 52 
set. 208, 284 US. 614, 76 LEd 
525. 

DC.—^U. S ex rel. Kroger Grocery & 
Baking Co, v. Interstate Commerce 
Commission, 73 F2d 948, 64 App. 
D.C. 43, certiorari denied 55 S Ct 
508, 294 U.S. 712, 79 L.Bd. 1246. 

23. Mo —^Boaworth v. Wabash Ry 
Co, 58 SW2d 448, 332 Mo 277, 
affirming Bosworth v. Wabash Ry. 
Co, App., 21 S.W.2d 1110—^Burton 
V. Wabash Ry Co., App., 22 SW 
2d 201, affirmed 58 SW.2d 443, 332 
Mo. 268 

24. D.C—^U- S. ex rel. Kroger Gro¬ 
cery & Baking Co. v. Interstate 
Commerce Commission, 73 F.2d 948, 
64 App DC. 43, certiorari denied 
55 S Ct. 508, 294 U S. 712, 79 L.Ed. 
1246 

TariiT method h^d not exdufdve 
Tariff applicable to transportation 
of live stock, providing that, if 
proper facilities are furnished at 
destination for obtaimng hoof 
weights, weights so obtained will be 
proper basis for assessing freight 
charges, is not mandatory and ex¬ 
clusive method of determming weight 
of live stock as basis for transporta¬ 
tion charges.—U.. S. ex reL Kroger 


740 
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and weighing the stock without extra charge to the 
shipper this is all it is required to do, and if the 
shipper elects to unload or weigh in a different man¬ 
ner through a stock yards company these are prop¬ 
erly stock yards services with which the carrier is 
not concerned and for which an extra charge may 
be made.^® 

§ 315. Charges as Affected by Trans¬ 

portation over Several Lines 

a. In general 

b. Payment and collection 

a. In Cleneral 

Where a shipment is transported over several lines, 
each of the carriers involved is entitled to be compensat¬ 
ed for the services rendered by it, the charges of each 
earner being fixed by its usual rates unless a joint 
through rate has properly been established or agreed 
upon. 

In an ordinary case where a carrier has received 
goods or property for transportation to a destina¬ 
tion beyond its own line, the succeeding carrier to 
whom the goods are offered is, in the absence of 
statute otherwise providing, in the same situation as 
an independent carrier, and is entitled to freight 


charges in accordance with its usual rates, regard¬ 
less of any contract of the initial earner of which 
it has no knowledge or by which it is not bound.^® 
Especially is this the case where the initial carrier 
has charged a rate lower than that fixed by the 
railroad commission,^^ or a rate at which the con¬ 
necting earner cannot lawfully transport the 
goods.2* If the first earner has, without authority, 
contracted for the rate for the entire transporta¬ 
tion, and the charges exacted by connecting carriers 
are such as to render the entire charge greater than 
that contracted for, the remedy of the consignor or 
owner is against the carrier with whom the contract 
was made.29 

From the foregoing it results that, if a joint 
through rate has not in some manner properly been 
established, the charge for a shipment over sev¬ 
eral lines is usually the combination or total of the 
rates charged by each carrier between the points 
on its own line.30 This has frequently been held 
to be the rule with respect to interstate shipments 
over several lines,^^ except m so far as modified by 
the so-called Jones-KeUey rule for constructing 
combination rates.32 If, however, there is a joint 
through rate, which has been properly established 


Grocery & Bakingr Co. v. Interstate; 
Commerce Commission, 73 F 2d 948, 
64 AppDC. 43, certioran denied 55 
S Ct 508, 294 U S. 712, 79 L Ed. 1246. 

2S. DC.—TJ S. ex rel Kroger Gro¬ 
cery & Baking Co v. Interstate 
Commerce C«TnTni«5sion, supra. 

se. TJ S.—^Ranier Brewing Co. v. 
Gieat Northern Pac S. S. Co, 
Wash.. 42 set 436. 259 US. 150. 
66 liEd. 868. affirming, CCA, 270 
F. 436—Wheelock v. Walsh Fire 
Clay Products Co., CCA Mo., 60 F. 
2d 415. 

10 C J. p 443 note 97. 

27- Tex —^Texas Cent. R. Co. v. 
Kerns. CivApp, 168 S.W. 187. 

28. U S.—Banier Brewing Co. v. 
Great Northern Pac S. S. Go, 
Wash. 42 S.Ct. 436, 259 US 150. 
66 Li Ed. 868, affirming, C.C.A., 270 
F. 436. 

Carload transportation and d^vexy 
unlawful 

Although a shipment has been giv¬ 
en a carload rate at the point of 
origin, which has been paid, a con¬ 
necting carrier is entitled to collect 
the difference between the carload 
and less than carload rates where it 
cannot lawfuUy transport the goods 
to the pomt of destination, and de¬ 
liver them to the consignee, in car¬ 
load lots.—^Ranier Brewmg Co. v. 
Great Northern Pac. S. S. Co, Wash, 
42 S.Ct 436, 259 US 150. 66 LEd. 
868. affirming, CCA, 270 F. 436. 

29. Ga.—Goodin v. Southern R. Co., 


54 S.E. 720, 125 Ga. 630, 636. 6 
Li R.A..N S . 1054, 5 Ann.Cas. 573. 

10 C J p 444 note 99. 

38. U.S.—^Wheelmg & Li E Ry. Co 
V. Standard EJnvelope Mf g. Co, D. 
C Ohio, 2 F Supp 637 
Va.—Norfolk Southern R Co. v. 
Freeman Supply Corporation, 133 
S B. 817, 145 Va 207. ! 

I 

31. U S —^Hygrade Food Products 
Corporation v. Chicago, M , St. P & 
P. R Co, CCJLNY, 85 F.2d 113. 
reversmg, DC, 10 FSupp. 767— 
Davis V Kelly-Weber & Co., DC. 
La, 24 P2d 708—^Missouri Pac. R 
Co V Rea-Patterson Milling Co, 
C.C AKan.. 273 F. 518—Portland 
Cattle Loan Co. v Oregon Short 
Line R. Co, Or, 251 F. 33. 163 C C 
A. 283, affirming, D C, Oregon Short 
Line R. Co. v. Portland Cattle 
Loan Co, 245 F. 214. 

10 C J. p 428 note 81, p 431 note 13 
Ca]. 

Xaterm^iate rate applicable 

In mairing up the through rate on 
sueffi a shipment, where it appears 
that one of the connecting earners 
had published a rate from one point 
to another on its line, for shipments 
ongmating in the first point, and a 
higher rate on commodities moving 
[into the first point destined for the 
latter point, the higher rate must be 
taken in making up the combination 
—^Missouri Pac R. Co. v. Rea-Patter¬ 
son Milling Co, C.d'A.Kan., 273 F 
518. 


Through hUl of lading 

Where no applicable through rate 
has been established, shipments, al¬ 
though moving on through bills of 
lading, take the lawful rates law¬ 
fully established on each line unless 
displaced by lawful special agree¬ 
ment. 

U.S—KjiTisas City Southern R. Co- 
V. C BL Albers Commn. Co, Tran , 
32 set 316, 223 U.S. 573. 56 L. 
Ed 556. 

32. Va.—Norfolk Southern R. Co. v- 
Freeman Supply Corporation, 133 
S.E. 617. 145 Va 207. 

Scope and applicability of rule 

(1) The so-called "Jones Rules for 
Constructing Combination Rates," by 
which the flat increase in rates made 
by the director general of railroads 
in 1918 was rendered less than the 
aggrregate of the increases on the 
several constitutent rates or factors 
in the ,case of a joint carnage by 
several carriers in order to avoid the 
duplication resultmg in the mcrease 
when the through rate was a com¬ 
bination of intermediate rates to 
which the mcrease was applied, is, 
because of Its express terms, inap¬ 
plicable where all of the partimpat- 
mg earners have not concurred 
therein. — ELygrade Food Products 
Corporation v. Chicago, M., St. P. & 
P. R. Co, C.CANT., 85 P2d 113. 
reversmg. D.C, 10 F.Supp. 767— 
Wheelock v. Walsh Fire Clay Prod¬ 
ucts Co., C-aA.Mo, 60 F.2d 415. 
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in accordance with the rules stated in § 300 supra, 
such rate is controlling 3 and if there is a con¬ 
tract for a through rate which is binding on the 
last carrier, the consignee is entitled to the goods 
on tendering the agreed rate,^^ while the connect¬ 
ing carrier cannot subject the consignor td any 
greater liability than that undertaken by the latter 
in his contract with the initial carrier,35 

In constructing a through rate by combining the 
local rates contained in one tariff with the local 
rates contained in another, the rule published by the 
initial earner for the computation of the through 
rate is binding, notwithstanding the tariff of the 
connecting earner does not contain such rule, it not 
being required in order to change a through com^ 
bination rate by rule or reg^ation that such rule 
or regulation be actually contamed in both tariffs, 
or made a part of both tariffs by cross reference.36 

Under the statute which establishes the rule 
known as the “Jones” or “combination” rule for 
computing combination rates and provides that it is 
to be applied “where no published through rates are 
in effect from point of origin to destination,” such 
rule has no application where lawfully published 


through rates are in effect from point of origin to 
destination,^^ even though shipments are made over 
routes from point of origin to destination different 
from the route covered by the through rate.®* 

Where connecting earners act under joint ar¬ 
rangement as to rates, each is entitled to propor¬ 
tionate compensation out of the charge for the en¬ 
tire transportation.®* Where several carriers have 
by agreement established combination rates, con¬ 
sisting of the sum of proportionals made by the 
respective earners, each proportional is necessarily 
a part of the through rate and capable of use only 
as such. Such proportionals show the basis of divi¬ 
sion of the charges between the connecting earners 
and serve precisely as do agreed divisions of charg¬ 
es based on joint rates. They differ from local 
rates in that they cover only terminal service at 
place or at place of delivery but cannot, as do local 
rates, cover both.^® 

A shipper who has contracted to pay the originat¬ 
ing earner a fixed rate is not entitled to have such 
rate reduced by allowances made the originating 
earner out of the through rate by other participat¬ 
ing carriers.^1 


(2) In other words, the rule is 
applicable only to rates contained in 
tariffs specifically referring- to it — 
Hohenberg v. LiouisviUe & N, IL Co, 
C-CAJ^la., 46 P2d 952, certiorari 
denied 52 S Ct 6, 284 U.S. 617, 76 Lu 
Ed. 527. 

<Sf) Both tariffs contaimjig both 
rates or factors must refer to the 
rule and specify that it is applica^ 
ble in order for both rates to be 
used as proportional factors or part 
of a combination transit rate — 
Wheelock v. Walsh Fire Clay Prod¬ 
ucts Co., CCJLMo. 60 P2d 415— 
Hohenberg v. Ijouisville & H. R. Co, 
supra. 

(4) Furthermore, in view of its 
clear wording to that effect, this 
rule has no application where there 
are published through rates from 
point of origin to pomt of destma- 
tion.—W. F. Brown & Sons Lumber 
Co. V. Louisville & H R, Co, Ky., 
57 S-Ct. 265, 299 U.S. 393, SI LEd. 
301, affirming, CCA, 82 F.2d 94, 
affirming, DC., 7 F.Supp. 593, certio¬ 
rari granted 57 S Ct 14, 299 U S. 
524, 81 LEd. 385. 

(5) In such a case the fact that 
combination tariff rates, if not re¬ 
duced by combination rule for com¬ 
puting rates on lumber where no 
published through rates exist from 
point of origin to destmalion, might 
be prohibitively high cannot be con¬ 
sidered in determiTung applicability 
of combination rule.—W. P. Brown &] 


Sons Lumber Co. v. Louisville & N 
R Co., supra. 

sa. U.S.—State of Texas v Ander¬ 
son, Clayton & Co, CCA Tex , 92 
F.2d 104, certiorari denied 58 S Ct 
265, 302 U.S. 747, rehearing de¬ 
nied 58 set. 366, 302 U.S 780— 
Union Wire Rope Corporation v 
Atchison, T. & S. F. Ry. Co., C 
C.A.MO., 66 F.2d 965, reversmg, D 
C., Atchison, T. & S. F R Co. v 
Union Wire Rope Corporation, 1 
F.Supp 399, and certioran demed 
54 S.Ct. 122, 290 US. 686, 78 L 
Ed. 591. 

34. Ind—Evansville, etc., R. Co. v 
Marsh, 57 Ind 505. 

35. U.S—In re O'Gara Coal Co., C 
C.AI11, 294 F 89. 

Cffiamge in point of destination 

Where the consignor has contract¬ 
ed with the mitial earner for trans¬ 
portation to a particular point of 
destination on the connecting car¬ 
rier's lines at the duly established 
rates, such contract is binding on 
the connecting carrier as agent for 
the initial carrier, and the connect¬ 
ing carrier cannot, without the con¬ 
sent of the consigmor, subject him 
to a greater liability by delivermg 
the shipment to the consignee at a 
point other than that specified by the 
consignor—In re O'Gara Coal Co., C 
C.A-nL, 294 F. 89. 

35. U.S.—Empire Refining Co. v Da¬ 
vis, D.COkl, 6 F.2d 305. 

Charges as affected by transporta¬ 
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tion over several lines see infra § 
315 

37- U S —W. F. Brown & Sons Lum¬ 
ber Co V Louisville & N R. Co., 
DCKy. 7 FSupp. 593. affirmed, C 
C A., 82 F 2d 94, certiorari granted 
57 S.Ct. 14. 299 U.S. 524, 81 LEd 
385, affirmed 57 SCt 265, 299 US. 
393, 81 L.Ed 301. 

D.C—^Baltimore & O. R Co v. Do¬ 
mestic Hardwoods, 65 F2d 488. 62 
AppDC. 142, certiorari denied .54 
set. 64, 290 US. 647, 78 LEd 
561. 

35. US —W. P. Brown & Sons Lum¬ 
ber Co. V Louisville & N R. Co, 
Ky. 57 set. 265, 290 U.S 393, 81 
LEd 301, affirming. CCA., 82 F. 
2d 94, certiorari granted 57 S Ct 
14, 299 U.S. 524. 81 LEd. 385, af¬ 
firming, D.C.. 7 FSupp 593. and 
overruling in effect Baltimore & O 
R Co. V Domestic Bardwoods, 65 
F.2d 488, 62 AppDC. 142, certio¬ 
rari demed 54 S.Ct. 64, 290 U S, 
647, 78 L Ed. 561. 

39- U S —Atlantic Coast Line R. Co. 
V, Pennsylvania R. Co., D CLPa, 12 
F.Supp 720 

10 C.J. p 443 note 95. 

40. U S.—Great Northern Ry. Co. v 
Sullivan, Minn., 55 S.Ct. 472, 294 
U S. 458, 79 L Ed. 992, reversing, 
CC.A, 72 F.2d 587, certioran 
granted 55 SCt. 216, 293 U.S. 551, 
79 LEd 654. 

41- Tenn.—Carolina Spruce Co. v. 
Black Mountain R. Co., 201 S.W. 



13 C.J.S. 


CARBIEBS 


§ 315 


b. Payment and Collection 

An initial earner contracting for a through shipment 
may collect the charges for the entire transportation. 
A connecting carrier is entitled to demand that its 
charges be paid in advance; and it is not required to 
make advances or give credit for charges earned or paid 
by a preceding carrier, although It may properly do so 
and thereupon become entitled to collect not only its 
own charges at the end of the transportation, but also 
the other charges for which an advancement was made 
or credit given. 

Where goods are accepted in an interstate ship¬ 
ment by a carrier on a through bill of lading to a 
point of destination upon the line of another car¬ 
rier, the initial carrier, by reason of its contract 
to transport the goods to the point of destina¬ 
tion, becomes entitled to collect the legal charges 
due for the entire transportation. This is true al¬ 
though the goods are entitled to a transit privilege 
and are earned from the point of transit by anoth¬ 
er carrier.^2 In receipting for the charges on a 
through shipment over several lines, the imtial or 
receiving carrier acts as the agent for the others 
and they are bound thereby.^^ 

A connecting carrier is entitled to demand prepay¬ 
ment of its charges before receiving or accepting 
the goods.^^ If it fails to do so, however, it is not 


entitled to demand payment until delivery of the 
goods but it may withhold delivery to a succeed¬ 
ing carrier until its charges have been paid, see in¬ 
fra § 410. If a succeeding carrier accepts delivery 
of goods on which charges have accrued, after no¬ 
tice has been given by the prior earner that it will 
hold the succeeding carrier for such charges, the 
ktter thereby impliedly contracts to pay the same.^® 

Ordinarily, a connecting carrier is under no ob¬ 
ligation to make advances for charges earned or 
paid by a preceding carrier or to give credit there¬ 
for, even though it is customary so to do.^^ If it 
takes the shipment without paying the preceding 
earner’s charges, it may be regarded as the agent 
of the preceding carrier to collect such charges,^® 
although in this event the charges are due to the 
preceding earner and not to the connecting car- 
rier.^3 Nevertheless a connecting carrier may ad¬ 
vance the charges of the preceding carrier, includ¬ 
ing charges which the preceding carrier may have 
already advanced in the same way, and thereupon 
become entitled to collect or demand not only the 
full amount of its own charges, but also the ad¬ 
vancements, at the end of the transportation,®® un¬ 
less it has notice or knowledge that, in the particular 


154, 139 Tenn. 137, error dismissed 
39 S.Ct. 184, 248 IT S. 597, 63 t. Ed. 
439. 

42. Ga,—Williaunson-lnmflTi Co. v 
Nashville, C. ’& St. L. Ry. Co., 160 
S E. 687, 44 Ga.App. 129. 

43. N C.—Reidsville Paper Box Co. 
V. Southern Ry., 99 S.E. 23, 177 
N.C. 351. 

44L it S.—Wadley Southern R. Co. v 
Georgia, Ga. 36 SCt. 214, 235 U 
S. 651, 59 LEd. 405 
10 C J. p 441 note 52 Chi (1). 

45. Ind.—Grand Rapids, etc, R. Co 
V. Diether, 37 NE. 39, 1069, 10 Ind 
App. 206. 

46l Mass —^Boston & M. R R. v. 
Oceanic Steam Nav. Co, 116 NE. 
260, 226 Mass 509. 

47- U S —Southern Indiana Express 
Co. V. U. S. Express Co, CCInd., 
88 F. 659, affirmed 92 F. 1022. 35 
C C.A. 172 I 

10 C.J. p 444 note 2. i 

I 

48. N.T.—Grand Trunk Ry Co. of 

Canada v. Satuloff, 182 NT.S 81. 
N.C —^Reidsville Paper Box Co. v. 
Southern Ry.. 99 S.B. 23, 177 N.C. 
351. 

10 C J. p 444 note 3. 

Hectipt of terminal carrier 
on all 

Where a shipment passes through 
the hands of several earners and 
the last earner presents a freight 


bill therefor and receipts it, it does 
so as agent) not only for itself, but 
for all the carriers among whom 
the freight charges are to he ap¬ 
portioned, and they are bound there¬ 
by.—^Reidsville Paper Box Co. v. 
Southern Ry.. 99 S.E. 23, 177 N.C. 
351. 

49- Mass—Gould v. Newburyport R 
Co, 14 Gray 472 

50. US —Granger v. Davis, CCA 
Ohio, 2 F2d 695—Galveston, H. & 
S. A. Ry Co. V. Lykes Bros, D. 
C.Tex, 294 P 968. | 

Cal.—Southern California Commer¬ 
cial Co V Alberti, 207 P. 1023, 58 
Cal.App 84. 

Ill—New Tork Cent. R. Co v. Platt 
& Brahm Coal Co., 236 IlLApp 
150. See Crane v. Tooker Storage 
& Forwarding Co, 204 IlLApp. 354 
Ind —^Michigan Cent. R Co. v. S 
J. Peabody Lumber Co., 131 N.E. 
841, 76 Ind.App. 222. 

Me—^Northern Pac. Ry. Co v. Pleas¬ 
ant River Granite Co., 102 A. 298, 
116 Me. 496. 

N.Y.—Central Railroad of New Jei>' 
sey V Berry. 165 N.Y S. 1041, 99 
Misc. 560—Grand Trunk Ry. Co. of 
Canada v. SatulofiE. 182 N Y.S. 81. 

10 C.J. p 444 note 5 

Breach of contract by prec<»4in5 car¬ 
rier 

Where shipment was diverted from 
origrinal consignee to parties who or¬ 
dered farther diversion, railroad then 

74.1 


having shipment agreeing to deliver 
car in time for certain train on ter¬ 
minal road, hut car was not so de¬ 
livered in time, and parties to whom 
shipment had been diverted suffered 
damage thereby, terminal road, su¬ 
ing them for its and all prior charg¬ 
es, could collect those accruing* to 
railroad which had been m default 
in failing to deliver car to terminal 
road m time for its train, such re¬ 
covery not precluding parties from 
suing road in default directly to re¬ 
cover their damag 0 j 5 _—Grand Trunk 
Ry. Co of Canada v. SatulofC, 182 
N.YS 81. 

Collectiou from consignox 
A terminal carrier may pay the 
charges of preceding carriers and re¬ 
cover such charges, together with its 
own charges, from the consignor.— 
Central of Georgia Ry. Co. v Lovell, 
180 NYS 922 111 Misc. 735—Cen¬ 

tral Railroad of New Jersey v Ber¬ 
ry, 165 NY.S. 1041, 99 Misc. 560 

Filial carrier as consignee 
Where a final carrier was to col¬ 
lect freight due on a shipment from 
a consignee, payment by it to the im¬ 
tial and the mtermediate carriers 
of their part of the freight by oper¬ 
ation of law constituted an assign¬ 
ment to the final carrier of the right 
of the mitial and mtermediate ear¬ 
ners to recover for the services ren¬ 
dered by them.—Southern California 
Commercial Co v. Alberti, 207 F. 
1023, 58 CaLApp. 84. 
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case the charge of the preceding carrier is unlaw- 
ful,5i oj- charge is for services not constituting 
a part of the transportation of the particular con- 
signment.52 This, it is said, is a right long sanc¬ 
tioned by law and custom, and is founded on pub¬ 
lic convenience and common sense.®^ The doctrine 
has been held to apply notwithstanding the goods 
were improperly routed,®^ provided the connecting 
carrier had no knowledge or notice of the agreement 
between the owner of the goods and the mitial car¬ 
rier as to a different routing of the goods.®® If 
the connecting carrier has knowledge or notice that 
the charges to the point of destination have been 
paid to the initial carrier, it is not justified, with¬ 
out express authority from the consigpnee, in paying 
charges claimed by preceding carriers,®® especially 
where no question as to the correctness of the rate 
or the amount charged by the initial carrier is 
raised.®^ Also, it has been held that where a con¬ 
tract specifying a destination which would require 
carriage over a connecting earner’s Ime has been 
rescinded and a new contract made for transporta¬ 
tion to a different destination not involving the use 
of the connecting carrier’s lines, but the initial car¬ 
rier has wrongfully shipped the goods in accord¬ 
ance with the abrogated contract, the connecting 
carrier cannot recover its charges from the shipper 
but its sole recourse is against the mitial carrier,®® 


[ and it has been held that where the shipment has 
been sent over a more expensive route than that 
designated by the shipper the connecting carrier 
cannot collect charges in excess of those w'hich 
would have been due had the proper route been 
followed,®® although the shipper in changing an 
original route designation to the one finally fixed 
failed to surrender his bill of lading as required 
by a rule of the carrier.®® 

§ 316. Who Liable for Charges 

a. In general 

b. Consignor 

c. Consignee 

a. In General 

Only those persons are liable fof freight charges who 
have by some siifhcient voluntary act or undertaking 
subjected themselves to such liability. 

In accordance with the underlying concept that a 
earner’s right to freight charges is dependent upon 
contract, see supra § 312, it may be stated general¬ 
ly that the hability of a particular person for the 
charges on a given shipment is dependent upon his 
having committed, or entered into, some sufficient 
voluntary act or undertaking.®! Liability cannot 
ordinanly be imposed upon a person who has not 
in some manner expressly or impliedly undertaken 
to pay the freight charges ;®2 but, on the other 


51- Ala—^Louisville & N. R Co. v. 

James, 93 So 701, 208 Ala. 6 . 

10 C J. p 444 note 6 . 

52. Ga—^Robinson v. Dover, etc., R 
Co, 27 SB. 713, 99 Ga, 480 

Services not part of transportation 

( 1 ) The connecting carrier is not 
entitled to insist on payment of 
charges advanced for services not 
constituting a part of the transporta¬ 
tion of the particular consignment. 

Ga—^Robinson v. Dover, etc., R. Co., 

27 S.E. 713. 99 Ga. 480. 

Mo —Steamboat Virgrinia v. Kraft, 
25 Mo. 76. 

( 2 ) So, where the goods have] 
reached the destination contemplated 
in the original contract of shipment, 
and another carrier, a volunteer, un¬ 
dertakes to transport them from the 
depot of the last carrier to the place 
of business of the consignee, it has 
no right to pay the charges and col¬ 
lect thentf from such consignee.— 
Kansas City Transfer Co. v. Neis- 
wanger, 18 MoA.pp. 103. 

53. Cal —Southern California Com¬ 
mercial Co. V. Alberti, 207 P. 1023, 
58 CaLApp. 84. 

10 CJ. p 444 note 7. 

54b Ala—Ex parte Louisville & NT 
Ry. Co. 79 So 139. 201 Ala. 667. 
reversmg Oden-Elliott Lumber Co. 
V. LouisviUe & N. R. Co., 77 So. 
240. 16 Ala App. 251. 


Ind.—Michigan Cent R. Co v. S J 
Peabody Lumber Co., 131 NE. 841, 
7 6 Ind-App 222 
10 C.J p 444 note 8 . 

55- Ga—Seaboard Air Line R Co. v. 
Southern Flour, etc, Co., 75 S.B 
654, 138 Ga 604. 

56- Ala —Converse Bridge Co v 
Collins. 24 So 561, 119 Ala. 534 

10 C J. p 444 note 10. 

Constractive no'b.ce snlllcient . 

The rule of the text applies if 
the connecting carrier, although not 
having actual notice, has knowledge 
of facts which should put it on in¬ 
quiry and which, if followed up, 
would lead to such notice —Converse 
Bridge Co v Collins, 24 So. 561, 119 
Ala. 534—^10 CJ p 444 note 12. 

57. Ala —Converse Bridge Co v. 
Collins, 24 So. 561, 119 Ala 534. 

56. TJ.S —^Delaware, L & W Ry 
Co V Johnson-Brown Co., D.C.Ga, 
270 P 679. 

59- La—^Texas & P Ry Co. v Con¬ 
solidated Companies, App, 151 So 
433. affirmed 156 So. 215, 180 La. 
180. 

JjaL —^Texas & P. Ry. Co. v. Con¬ 
solidated Companies, supra. 

61- TJ S.—-Wallingford Bros. v. Bush, 
Kan., 255 F. 949, 167 CC.A. 241. 
Iowa.—^Des Moines & Central Iowa 
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R R V American Employers Ins. 
Co. 276 NW. 56. 

—^Louisville & N. R Co. v_ Perry 
Ice & Bottling Co, 10 S.W 2d 1091, 
226 Ky. 286 

Minn—Chicago Junction Ry Co. v 
Duluth Log Co., 202 NW 24, 161 

I Minn. 466 

N J —^Pennsylvania R Co. v. Town¬ 
send. 100 A- 855, 90 NJLaw 75 

Pa.—Davis v. Richardson, 87 Pa 
Super 205. 

Tenn.—Cleveland, C, G & St L Ry. 
Co V Southern Coal & Coke Co. 
248 S.W. 297. 147 Tenn. 433. 

Corpus Juris cited and approved 

RS—Wallingford Bros. v. Bush, 
Kan., 255 F. 949, 950, 167 C.C.A. 
241. 

Minn—Chicago Junction Ry Co. v. 
Duluth Log Co., 202 NW. 24, 25, 
161 Minn. 466 

Tenn.—Cleveland. C, C. & St. L. Ry 
Co V Southern Coal & Coke Co, 
248 S.W 297, 300, 147 Tenn. 433. 

62- "Cr S.—Cincinnati Northern R Co 
V. Beveridge, D.C.Va, 8 F 2d 372— 
Wallingford Bros. v. Bush, JSZan., 
255 F. 949, 167 C C.A. 241 

Ga —Smith Bros Co. v. Charleston 
& W. C Ry. Co., 137 SE 115, 36 
Ga.App. 480 

Ill—^Pere Marquette R Co v. Amer¬ 
ican Coal & Supply Co.« 239 IIL 
App. 139. 
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hand, practically any person who has no undertaken 
to pay the charges is subject to liability therefor. 

Subject to the hereinafter discussed rules and 
statutes against discrimination,®^ the person or per¬ 
sons liable for freight charges may be determined by 
the express contract made between the parties,®® 
as sometimes evidenced by the bill of lading.®® 
Hence, a person may subject himself to hability by 
express contract, notwithstanding he is not the own¬ 
er of the goods.®*^ An express contract or under¬ 
taking is not, however, absolutely essential to the 


existence of liability.®® 

Unless the contract or intention of the parties is 
shown to have been otherwise,®® the person who de¬ 
livers the goods to the carrier for shipment impli¬ 
edly assumes an obligation to pay the freight charg¬ 
es.^® 

Also, an obligation to pay the charges may gener¬ 
ally be implied or incurred by reason of the fact 
that a person accepts or receives the shipment from 
the carrier,or otherwise exercises dominion over 


Iowa —Des Moines & Central Iowa 
R R V American Employers Ins 
Co, 276 NW. 56. 

Ky.—^Louisville & N. R Co. v. Perry 
Ice & Bottling Co.. 10 SW2d 
1091, 226 Ky 286. 

Mass—American Ry Kxpress Co v 
Mohawk Co. 144 RK 721, 250 
Mass 1, 35 A L R 14. 

Mo —Chicago, B & Q. R Co V. 
Kvans, 228 SW. 853, 206 MoApp. 
553 

N J —^Pennsylvania R. Co. v. Town¬ 
send. 100 A. 855, 90 NJLaw 75 
Pa—^Philadelphia & R R Co. v. In¬ 
ternational Motor Co , 84 Pa Super 
582—^Dempsey v. Philadelphia & 
Reading R ,Co, 14 PaDist. 111. 
SC—Davis V Allen, 117 S.E 547, 124 
SC 297 

Tenn—Cleveland. C, C. & St L Ry 
Co V Southern Coal & Coke Co, 
248 S.W 297, 147 Tenn, 433 
10 CJ p 446 note 26. 

Coi^iui Xazis dted in Wallingford 
Bros. V. Bush, Kan, 255 P, 949, 950, 
167 C.C.A. 241 

63: Cal.—New York Cent R Co. v 
Frank H Buck Co, 41 P.2d 547, 
2 Cal 2d 384. 

64L TJ S —Louisville & N. R Co. v 
Central Iron & Coal Co., Ala, 44 

5 Ct 441, 265 U S 59, 68 L Ed 900, 
affirming, CCA, 284 F 250—^Low- 
den V. Iroquois Coal Co, D C Ill, 
18 FSupp 923. 

Ala.—^Moss Lumber Co. v Michigan 
Cent R. Co. 123 So 90, 219 Ala 
593, reversmg 123 So. 89, 23 Ala. 
App 199 

Cal.—^NTew York Cent. R Co v Frank 
H Buck Co, 41 P2d 547, 2 Cal 
2d 384 

Mass.—^Pennsylvania R Co v. Lord 

6 Spencer, 3 N E 2d 231, 105 A L R 
.1211—American Ry Express Co v 
Mohawk Dairy Co. 144 NE 721, 
250 Mass 1, 35 AL.R 14. 

Mich—^Michigan Cent R. Co. v. Sag¬ 
inaw Milling Co, 262 N.W. 425, 
272 Mich 625 

Pa—Chicago & N R Co. v. Picard, 
98 Pa.Super. 134. 

Tenn —^Nashville, C. & St. L. Ry 
V. Murphree, 2 Tenn.App. 482. 

65- U S.—^Louisville & N R Co. v. 
Central Iron & Coal Co., Ala., 44 


5 Ct 441, 265 U.S 59, 68 L Ed. 900. 
affirming. CCA, 284 F 250—^Hous¬ 
ton & T. C. R. Co. v Lee County 
Produce Co, D C.Tex., 14 P.2d 145 
—St. Louis-San Francisco Ry. Co 
V. Republic Box Co, D.C Tex, 12 
P2d 441—^Lowden v. Iroquois Coal 
Co. DCIIL. 18 FSupp. 923. 

Ala.—^Moss Lumber Co v. Michigan 
Cent. R Co, 123 So. 90, 219 Ala 
593. reversing 123 So. 89. 23 Ala. 
App. 199. 

Cal—New York Cent. R. Co. v. 
Frank H Buck Co.. 41 P.2d 547. 
2 Cal 2d 384 

Ill—Chesapeake & Ohio Ry Co. v. 
Southern Coal, Coke & Mining Co., 
254 Ill App. 238, certiorari denied 
51 set. 34, 282 U.S 860. 75 LBd 
761. 

Mass—^Pennsylvania R. Co. v. Lord 

6 Spencer, 3 NE2d 231. 105 AL.R 
1211—American Ry Express Co v. 
Mohawk Dairy Co.. 144 NE 721, 
250 Mass 1, 35 AL.R 14. 

Mich—^Michigan Cent. R Co v. Sag- 
maw Milhng Co., 262 N.W. 425, 272 
Mich. 625 

N.Y —Grand Trunk Western R Co 
V. Makns, 255 N Y.S 443, 142 Misc. 
807 

Pa—Chicago & N R Co. v Picard, 
98 Pa Super. 134 

Tenn—^Nashville, C & St. L. Ry. v 
Murphree, 2 Tenn-App. 482, 

66: U S —^Louisville & N R Co v 
Central Iron & Cc^l Co, Ala. 44 S. 
Ct 441. 265 US 59, 68 LBd 900, 
affirming, CC.A, 284 F. 250 

Cal —New York Cent R. Co v Frank 
H Buck Co, 41 P2d 547. 2 Cal 
2d 384. 

67- Cal—New York Cent. R Co. v 
Frank SC Buck Co, supra. 

68- U.S—^Louisville & N. R Co. v 
Central Iron & Coal Co, Ala, 44 
S.Ct 441, 265 U.S 59, 68 L.Ed. 900, 
affirming, C-C.A, 284 F 250. 

Ill—New York Cent R. Co v Platt 
& Brahm Coal Co, 236 Ill App. 150 

Micdi.—^Michigan Cent. R Co. v Sag¬ 
inaw Milling Co, 262 N.W 425, 272 
Mich 625. 

69. U.S—Louisville & N. R Co. v 
Central Iron & Coal Co, Ala., 44 S 
Ct 441, 265 U.S. 59, 68 LBd 900, 
affirming, C.CA., 284 F. 250—liOW- 
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den V. Iroquois Coal Co., D.C.I11 , 
18 F.Supp. 923. 

Ala—^Moss Lumber Co v. Michigan 
Cent. R Co, 123 So. 90. 219 Ala, 
593, reversing 123 So. 89, 23 Ala. 
App 199 

Cal—^New York Cent R Co. v. Frank 
H Buck Co. 41 P.2d 547. 2 Cal 2d 
384 

Tenn.— Dslvis v. Hunt, Washington & 
Smith, 6 TenmApp 292—^Nashville, 
C. & St L. Ry. V. Murphree, 2 
Tenn.App. 482. 

TO- U S —^Louisville & N R Co. v 
Central Iron & Coal Co, Ala., 44 
S.Ct. 441, 265 US. 59. 68 L.Ed. 
900. affirming. CC.A, 284 F. 250 
I Ala —^Moss Lumber Co v. Michigan 
Cent R Co. 123 So 90, 219 Ala. 
593, reversmg judgment 123 So. 89, 
23 Ala App 199. 

Cal —New York Cent. R. Co. v Frank 
H Buck Co., 41 P.2d 547, 2 CaL 
2d 384 

Kan—Atchison, T & S P. Ry. Co. v. 
P H Stannard & Co, 162 P. 1176. 
99 KZan. 720. L.RA.1917C 1124. 

Mass.—^Pennsylvania R Co v. Lord 
& Spencer, 3 N.B 2d 231, 105 A.L R 
1211 . 

Pa.—^Delaware, L & W R Co v. 
Ludwig, 94 Pa Super 289—Director 
Greneral of Railroads v Birdsboro 
Stone Co, 86 Pa Super. 587. 

WVa—Chesapeake & O. Ry Co. v. 
Glogora Coal Co., 169 SB 471, 113 
W Va. 796, certiorari denied Glo¬ 
gora Coal Co V Chesapeake & O 
Ry. Co, 54 set 73, 290 US. 658. 
78 LEd 569. 

71- U S.—Wabash Ry Co v Horn, 
CCAIll. 40 P.2d 905—Dare v. 
New York Cent R Co, CCA.NY., 
20 F.2d 379. 

Ill—Atchison, T & S P. R Co. v. 
Kirby, 280 Ill App. 481—^Mellon v. 
Landeck. 248 Ill App. 353—New 
York Cent. R. Co. v. Platt & Brahm 
Coal Co, 236 IlLApp 150 
Kan—Case v Union Pac. R Co., 241 
P. 693. 119 Kan. 706. 

Mass—^Pennsylvania R Co v. Lord 
& Spencer, 3 N E.2d 231, 105 A.L. 
R. 1211—New York Cent. & BL 
R R Co V York & VThitney Co., 
119 N.E. 855, 230 Mass 206, af¬ 
firmed in part and reversed in part 
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it while in the carrier’s hands,'^^ by directing that 
it be reshipped or reconsignedJ^ If the person so 
accepting the shipment, or exercising control over 
it, holds himself out as the apparent owner of the 
goods, he may render himself subject to liability in 
this manner notwithstanding he is not the actual 
owner,^^ or has not been designated as consignee in 
the bill of lading.^S In view of the Interstate Com¬ 
merce Act, and similar state statutes, and the rules 
developed thereunder that estoppel, misrepresenta¬ 
tion, or mistake cannot be asserted to defeat a car¬ 
rier’s right to collect the full amount of the duly 
published and established rates, see infra §§ 392- 
397, It IS often held that a person who accepts, or 
exercises control over, the shipment impliedly 
agrees to pay or is liable for the full legal charges, 
notwithstandmg he acted on the representation or 
understanding that the charges had been prepaid,^® 


or he accepted the goods with the thought that the 
charges then demanded by the carrier and paid by 
him was the full amount lawfully due."^^ 

Opposed to these authorities, however, are hold¬ 
ings to the effect that where a person who is nei¬ 
ther consignor or consignee is induced to accept the 
shipment upon the representation that the charges 
have been prepaid is not subject to liability there¬ 
for because his acceptance cannot be said to con¬ 
stitute either an express or implied agreement to 
pay the same and that such a person who accepts 
the goods and pays all the charges demanded by the 
carrier is not liable for an undercharge,^^ or, at 
least not primarily, so that recovery may be had 
from him without first resorting to the shipper.*® 
On the other hand, a person is not ordinarily sub¬ 
ject to liability merely because he is or was the own¬ 
er of the goods involved,*^ or the holder or assignee 


on other unrounds 41 S.Ct. 509, 256 
TJS 406. 65 LEd. 1016. 

Mich.—^New York Cent R Co. v. 
Brrwn. 274 N.W 715, 281 Mich. 
74—^Michifran Cent. R Co. v. Sag¬ 
inaw Milling Co, 262 N.W 425, 
272 Mich 625—Wabash Ry. Co. v. 
Bloomgarden. 180 NW. 443, 212 
Mich 410. 

Minn—Chicago Great Western R Co- 
V. Schmit, 203 NW. 618, 163 Minn 
194. 

N J —New York Cent, R. Co v Stan- 
ziale, 147 A. 457. 105 N.J.Law 

593, reversing 143 A. 834, 6 N J. 
Misc. 1116 

N.Y.—New York Cent R Co. v. 
Maloney, 244 NYS. 394, 137 Misc. 
751—Central R of New Jersey v. 
Williams, 180 N.Y.S 925, 111 Misc 
730 

Pa.—^Pennsylvania R Co v De Mar- 
to, 90 Pa. Super 216—^Pennsylvania 
R. Co V. Young, 88 Pa Super 332 
—West Jersey & S R Co v Whit¬ 
ing Lumber Co, 71 Pa.Super 161. 
S C —Southern Ry. Co v. Herndon, 
179 S.E 306, 175 S.C. 361. 

W.Va—Norfolk & W Ry. Co. v. Wil¬ 
liamson Grocery Co., 138 S.E. 102, 
103 WVa 532. 

72. Mich.—New York Cent. R. Co. v. 
Brown, 274 NW. 715, 281 Mich 
74. 

Ohio.—C. L. Hils Co v. Louisville & 
N R. Co, 162 N.E. 761, 28 Ohio 
App 459. 

Pa.—Philadelphia & R. Ry. Co. v. 
Taylor. 156 A. 587, 102 Pa.Super 
31. 

73- HI—^Indiana Harbor Belt R Co. 
V. Lieberman, 245 IlLApp. 503— 
New York Cent. R. Co. v Platt & 
Brahm Coal Co., 236 llLApp. 150. 
Mich—New York CenL B. Co. v. 
Guyan Coal & Coke Co.. 274 N.W. 
718, 281 Mich. 82. 


74l Kan—^Farrar v. Perkins, 251 P. 
440, 122 Kan. 141. 

N Y —^Erie R Co. v. H Rosenstein, 
Inc. 164 NB 37, 249 N.Y. 241. 61 
A.L.R. 415, affirming 227 N.Y.S. 99. 
222 App Biv 509—Central R. of 
New Jersey v Williams, 180 N.Y.S 
925, 111 Misc 730 

75- Kan—^Farrar v. Perkins, 251 P. 
440, 122 Kan 141—Case v. Union 
Pac. R. Co. 241 P. 693. 119 Kan. 
706. 

7G. U S —Central Warehouse Co. v. 
Chicago, R L & P. Ry. Co., C.C 
A.Mmn., 20 F 2d 828, affirming, I> 
C.. Chicago. R L & P. Ry. Co. v. 
Central Warehouse Co., 14 P.2d 123 
—Western & Atlantic R. Co v Un¬ 
derwood. D C Ga, 281 F 891—Great 
Northern Ry Co. v. Hyder, D C 
Wash, 279 F. 783 

Mass.—New York, N H. & H R Co. 
V. Lord & Spencer, 174 NE. 179, 
273 Mass. 583. 

Tex —^Houston & T. C. R Co v. 
Johnson, Com.App., 41 S W 2d 14, 
83 A L.R 241, reversmg. Civ App, 
1 S.W2d 706. 

W.Va.—Norfolk & W. Ry Co. v. Wil¬ 
liamson Grocery Co., 138 SE 102, 
103 WVa 532. 

Wis—Chicago & N. W. Ry. Co. v. 
J. I Case Plow Works, 180 NW. 
846, 173 Wis. 237. 

77- Kan.—Atchison, T. & S. F Ry 
Co. V. Wagner, 172 P. 519, 102 
Kan 817, LRAIOISB 1105 

Minn.—Chicago Great Western R. Co. 
V. Schmit, 203 NW. 618, 163 Mmn. 
194. 

S.C —Southern Ry Co. v. Herndon. 
179 SE 306, 175 S.C 361. 

78- U S.—Cincinnati Northern R, Co, 
V. Beveridge, I>.C.Va,, 8 P.2d 372. 

79- Ga—Smith Bros. Co v. Charles¬ 
ton & W C. Ry. Co.. 137 S.E. 115, 
36 GaApp. 480. 

746 


N.J.—^Pennsylvania R Co. v. Town¬ 
send, 100 A. 855, 90 N J.Law 75. 

10 C J p 447 note 37. 

Reasons for mle 

(1) A earner's "right and duty to 

collect the correct freight from some 
one . . . does not necessarily 

mean that . . . [it] should col¬ 
lect it from the person to whom 
. . . [it] delivered the goods If 

that were true, every drayman, por¬ 
ter, employee, or servant who calls 
for and receives the goods of another 
would himself become liable for the 
freight charges. This would be 
stretching the law into an absurdi¬ 
ty "—Smith Bros. Co. v. Charleston 
& W C Ry. Co. 137 S.E 115, 118, 
36 GaApp 480. 

(2) “No doubt, if Townsend as as¬ 
signee of the bill of lading had ac¬ 
cepted and removed the goods with¬ 
out paying the charges, with knowl¬ 
edge that the carrier was giving up 
for his benefit a lien upon the goods 
for a stated amount, that would be 
cogent evidence from which to imply 
an agreement on his part to pay 
the known amount of the fi eight 
charges. But the mere acceptance 
and removal of goods by the assigrnee 
of a bill of lading, upon payment of 
the freight bill as made out by the 
earner, without knowledge by the 
assignee that the same was an un¬ 
dercharge, does not create any fur¬ 
ther liability on his part, even 
though, by mistake of the carrier, 
the bill as rendered did not include 
the entire chaige ”—^Pennsylvania R. 
Co. V. Townsend, 100 A. 855, 856, 90 
NJLaw 75. 

80u Neb—Umon Pac. R. Co. v. W. 

L Stickel Lumber Co, 156 N.W, 

1082, 99 Neb. 564. 

10 C.J. p 445 note 17 [a], p 447 note 

42. 

8L U.S. —• Wallmgford Bros. v. 
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of the bill of lading covering the shipment,*^ or 
because he has used the goods after they have been 
delivered by the carrier ,^3 and it has been held that 
the carrier cannot recover undercharges from one 
who merely purchases the shipment,*^ or the con¬ 
signee’s business,*® after the shipment has been de¬ 
livered to, and the charges demanded have been 
paid by, the consignee. Also, one who purchased, 
and exercised dominion over, a shipment only after 
it had been delivered at the point of destination 
and refused by the person to whom it was delivered 
has been held not liable for the freight charges to 
such point.*® Of course, the owner may be ren¬ 
dered liable due to the fact that the shipment was 
made for his benefit or under his direction,*^ and 


the assignee or holder of a bill of lading who re¬ 
ceives the goods or exercises dominion over them 
IS generally held bound to pay the transportation 
charges** although he was ignorant that the ear¬ 
ner looked to him for payment.** 

If a person has so acted or contracted as to 
make himself liable to the carrier under the fore¬ 
going rules he cannot avoid, or be relieved from, 
liability because some other person has likewise 
subjected himself to liability for the same charges,** 
or because of a direction to the carrier to collect the 
freight from such other person.*^ In such a case 
the carrier may recover the charges from either of 
the parties, if it has not in some manner restricted 
Its rights to only one of them;** but the primary 


Bush, Kan., 255 F. 949, 167 CCA. 
241. 

Ark—Bavis v. City Fuel Co, 248 
S W 572, 157 Ark. 455 
Mass—American Ry. Fxpress Co. v 
Mohawk Dairy Co, 144 NEJ. 721, 
250 Mass. 1, 3S A L R 14. 

N J —New York Cent. R Co v. Stan- 
ziale. 143 A 834. 6 NJMisc. 1116, 
reversed on other gnrounds 147 A- 
457, 105 N J.IAW 593. 

N.T—Central of Georg^ia Ry Co v. 
Lovell, 180 N.YS. 922, 111 Misc. 
735 

CoxpiLS Juris cited in Wallingford 
Bros. V. Bush, Kan, 255 F. 949, 950, 
167 CCA. 241. 

Ownership as test of haMlity 

(1) Ownership of property is not 
of itself the test for determming 
liability for freightage—Chicago, B 
& Q. R. Co. V. Fvans, 288 S.W. 73, 
221 Mo.App. 757. 

(2) “Ownership is important in 
connection with other factors m de¬ 
termining liability for transportation 
charges, but apart from other con¬ 
siderations IS not decisive.”—Amer¬ 
ican ,Ry. Fxpress Co v. Mohawk 
Dairy Co. 144 NE. 721, 724, 250 
Mass. 1, 35 A L R. 14. 

Ownership heg^’n-niTig and ending 
during is insufficient to fix 

liability 

IT S.—Wallingford Bros v. Bush, 
Kan. 255 F. 949, 167 CCA. 241. 
Ark.—^Davis v City Fuel Co., 248 S. 
W. 572, 155 Ark 455. 

82 . N C —Southern Ry. Co. v. W. A- 
Simpkins Co, 100 SE. 418, 178 N. 
C. 273. 

83. Iowa—Des Moines & Central 
Iowa R. R. V American Employers 
Ins. Co, 276 N.W. 56. 

8ft. N.Y.—^Erie R Co. v. McDonald, 
249 N.YS. 323, 140 Misc 208. 

85w Ky—^Louisville & N. R. Co v. 
Perry Ice & Bottling Co., 10 SW. 
2d 1091. 226 Ky 286. 

Purchaser’s debt to consignee does 
not entitle the carrier to recover un¬ 


paid freight charges from the pur¬ 
chaser where the carrier has not at¬ 
tached or otherwise subjected the 
fund—^Louisville & N. R Co. v Per¬ 
ry Ice & Bottlmg Co, 10 S W 2d 1091, 
226 Ky 286. 

BGu Tex —^Texarkana & Ft S. Ry 
Co V. Brewer, Civ.App, 19 S W 2d 
334. 

87. US—New York Cent. R. Co v. 
Union Oil Co of Pennsylvania, D 
CPa, 53 F.2d 1066—Wabash Ry 
Co. V. Horn, C C A-IU. 40 F 2d 905. 

Ark—^Missouri Pac R Co v Pfeiffer 
Stone Co., 266 SW. 82, 166 Ark 
226—^Davis v. City Fuel Co, 248 
S W. 572, 157 Ark 455, 

Mass.—Boston & M. R R. v. Na¬ 
tional Orange Co, 122 N E. 313, 232 
Mass 351. 

Minn—Chicago, M & St P. Ry. Co. 

V Greenberg, 166 NW. 1073, 139 
Minn 428. LR.A1918D 158, Ann 
Casl918E 456. 

Or—Southern Pac Co v. Oregon 
Growers’ Co-op Ass'n, 272 P 281, 
127 Or 364 

Pa—^Philadelphia & R. R. Co. v. In¬ 
ternational Motor Co., 84 Pa.Super 
582. 

10 C J. p 447 note 38. 

Corpus Juris cited in Chicago, M. 
& St P. Ry. Co. V. Greenberg, 166 N 
W. 1073. 1074, 139 Minn. 428, L.R.A 
1918D 158. Ann.Cas.l918E 456. 

Gonsiguor held owner as to liability 

As regards his liability for freight 
under a bill of lading providing that 
the owner or consignee shall pay the 
freight, a shipper who is both the 
consignor and consignee is the own¬ 
er of the goods until a draft accom¬ 
panying the bill of lading is paid, 
or the goods are delivered to the m- 
dorsee of such bill 
US—Atchison, T. & S. F. Ry. Co. 

V Biunt Bros. BYuit Co., D.CMo, 
34 F.2d 582. 

Or —Southern Pac. Co. v. Oregon 
Growers' Co-op. Ass’n, 272 P. 281, 
127 Or. 364. 

88. U.S. —Central Warehouse Co. v. 

747 


Chicago, R I & P. Ry. Co., C.C 
A Minn, 20 F 2d 828, affirming. D. 
C. Chicago, R. I. & P. Ry. Co v. 
Central Warehouse Co., 14 F 2d 123 
—^Dare v New York Cent. R. Co., 
CCA.N.Y., 20 F.2d 379. 

Kan —Case v Union Pac. R Co, 
241 P. 693, 119 Kan. 706 
N J.—Pennsylvania R Co v. .Town¬ 
send, 100 A 855, 90 N.J.Law 75 
Pa—Pennsylvania R Co v De Mar- 
to, 90 Pa-Super. 216—^Pennsylvania 
R Co. V A J Cameron & Co., 78 
Pa Super 497. 

10 C J. p 447 note 39. 

Ass^rnee for security 

(1) The fact that an assigrnee ac¬ 
cepting delivery of the goods holds 
the bill of lading only as security 
does not prevent him from becoming 
subject to liability.—^Dare v. New 
York Cent R Co., CC.AN.Y., 20 F. 
2d 379. 

(2) However, an assignee of the 
bill of lading for security only is 
not liable for freight beyond the val¬ 
ue of the goods—Swett v. Black, D. 
CMass, 23 F Cas No.13,691, 2 
Sprague 49, 

Bate specified in hUl of 'i«*4ing 

The assignee of hills of lading up¬ 
on which are mdorsed conditions as 
to the rate of exchange applicable 
to the payment of ocean freight 
charges obligates himself to pay the 
charges at the rates mdicated where 
he uses the bills to obtain the goods. 
—^Pennsylvania R Co v. A J. Cam¬ 
eron & Co., 78 Pa.Super. 497. 

89- Mass—New York, etc, R Co. 
V. Sampson, 110 N.E. 964, 222 Mass. 
311. 

90. Ill.-—Atchison, T & S. F. R Co. 
V. Kirby, 280 IllApp 481. 

Kan—^Farrar v. Perkins, 251 P. 440, 
122 Kan. 141 

91. U.S.—Dare v New York Cent. 
R Co., C.(:AN.Y., 20 F.2d 379. 

92. Ga.—Southern Cotton Oil Co. v. 
Southern Ry. Co, 95 S.E 251, 147 
Ga. 646. affimung Southern Ry. Co. 
V. Southern Cotton Oil Co.» 91 SJB. 
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liability and right of reimbursement as between the 
several parties who may be liable is dependent upon 
the contract or relationship existing between them.®* 
An agent of the carrier who, to save his job, has 
paid the diarges on a shipment taken by another 
without payment thereof is entitled to collect the 
charges from the recipient of the goods, irrespec¬ 
tive of an illegal compromise, or the fact that the 
shipper of the goods had contracted to pay the 
charges.®^ 

Agents and factors. A person who has taken 
some step or done some act which would other¬ 
wise subject him to liability may be excused there¬ 
from by reason of the fact that he was acting mere¬ 
ly as an agent or factor if such fact was properly 
made known to the carrier with whom the dealings 
were had.®5 If, however, the carrier had no knowl¬ 


edge or notice of the agency an agent or factor ma> 
become liable for the charges in the same manner 
and to the same extent as if he had been acting on 
his own behalf,®® and even where the agency is 
known an agent or factor may render himself hable 
by an express undertaking.®^ 

h. Consignor 

Unless a contrary intention or contract is sufficient¬ 
ly shown or established, the consignor of a freight ship¬ 
ment is ordinarily primarily liable for the charges there¬ 
on. 

The consignor, by or for whom the shipment is 
made, is ordinarily regarded as the party primarily 
liable for the payment of the full amount of the 
freight charges, whether or not he is the owner of 
the goods.®* While a consignor’s liability may arise 


876, 19 GaApp. 453—Central of 
Georg-ia Ry Co v Brown, 155 S E. 
787, 42 GaApp. 278—Western & A. 
R. R. V. Legg; 123 S.E 31, 32 Ga. 
App. 368—Seaboard Air Line Ry 
Co.' V. Montgomery, 112 S E. 652, 

28 GaApp. 639. 

Miss—Gulf. M. & N. R Co v River¬ 
side Brick & Mfg Co., 107 So 193. 
141 Miss 505 

KY.—N^ew York Cent R Co. v. Fed¬ 
eral Sugar Refining Co, 139 NE 
234, 235 NY 182, 26 AL.R. 1312, 
reversing judgment 194 N.Y S 467, 
201 App Div 467. 

N C —Southern Ry. Co. v. Lath^im, 
97 SE 234, 176 N.C. 417. 

Pa.—Central Railroad Co of N J. 
V. Vulcanite Portland Cement Co, 

29 Pa.Dist 20. 

Wis —Great Northern Ry. Co. v. 
Mocking Valley Fire Clay Co., 166 
N.W. 41. 166 Wis. 465. 

9a Ala.—^Robert S. Armstrong & 
Bros Co V. Rowland, 118 So. 502, 
22 Ala App 613. 

La.—-Mardin v Federal Rice Mill Co., 
113 So 760, 164 La. 49. 

Mo.—State ex rel. City of St. Charles 
V. Becker. 83 S.W 2d 583, 336 Mo. 
1187, modifying City of St. Charles 
V. Wabash Ry. Co, App., 65 S.W.2d 
655. 

94L Kan—Farrar v. Perkms, 251 P. 
440, 122 Kan. 141. 

95. Ga —^Baltimore & O. R. Co v. 
Johnson-Battle Lumber Co, 141 S. 
B 678, 37 Ga.App 729—Smith Bros. 
Co. V Charleston & W C Ry Co, 
137 S.E 115. 36 Ga-App. 480. 

La.—^Davis v. Ducote, App., 145 So, 
717. 

N.Y —New York Cent. R Co v. 
Sharp. 213 NYS 867. 215 AppDiv. 
794, affirming 206 N.Y.S 755, 124 
Misc R 265. 

96L N.Y.—^Erie R Co v. H. Rosen- 
stein, Inc, 227 N.Y S. 99, 222 App 
Liv. 509. affirmed 164 NE. 37, 249 


NY. 241. 61 A.LR. 415—Central R 
of New Jersey v. Williams, 180 
NYS 925, 111 Misa 730. 

Ohio—C L Mils Co. V. Louisville 
& N R Co, 162 NE 761, 28 Ohio 
App 459 

Pa —^Pennsylvania R. Co. v. Roth- 
stein, 176 A, 861, 116 Pa.Super. 156 

Siversiou oxdmr itself must dis¬ 
close the agency.—^Pennsylvania R 
Co. V. Rothstein. 176 A. 861, 116 Pa- 
Super. 156 

97- Cal—^New York Cent. R Co v. 
Frank H Buck & Co, 41 P 2d 547, 
2 Cal 2d 384. 

Shipper’s agency, although known 
to the carrier, is not a defense to an 
action by the earner agamst the 
shipper for freight charges where the 
shipper has expressly contracted, as 
consignor or consignee, or both, to 
pay such charges—New York Cent. 
R Co, V. Frank H Buck Co., 41 P. 
2d 547. 2 CaL2d 384. 

9Bl U S —Louisville & N R. Co. v 
Central Iron & Coal Co., Ala. 44 
set 441, 265 US. 59. 68 LEd 900, 
afOrming, C.CA, 284 F 250—^New 
York Cent R Co v. Union Oil Co 
of Pennsylvania, DC Pa, 53 F 2d 
1066—Atchison, T. & S F. Ry. Co 
V. Hunt Bros. FTuit Co., D.C Mo., 34 
F.2d 582—^Maryland Casualty Co. 
V Ohio River Gravel Co., CCA.W 
Va, 20 F 2d 514, rehearing demed 
21*F2d 744, certiorari denied 48 S 
Ct. 157, 275 U.S 570, 72 L.Bd. 431 
—Gulf, C. & S. F. Ry. Co. v Beatty 
Brokerage Co, D.C La., 13 F.2d 950. 
affirmed Beatty Brokerage Co. v. 
Gulf. C. & S. F. Ry Co, CCA., 17 
F 2d 480—^Missouri-Pacific R Co. 
V. Sorrell, D.C.Tex, 21 F Supp. 886 
—Wells Fargo & Co. v. Cunes, D.C. 
N.Y.. 241 P 727. 

Ala.—^Moss Lumber Co. v. Michigan 
Cent R Co. 123 So. 90, 219 Ala 
593, reversmg 123 So. 89, 23 Ala. 
App. 199. 


Ark—^Missouri Pac R Co v. Pfeiffer 
Stone Co., 266 SW 82, 166 Ark. 
226. 

CaL—New York Cent R Co v Prank 
H Buck Co. 41 P.2d 547. 2 Cal 2d 
384—Southern California Commer¬ 
cial Co V Alberti, 207 P. 1023, 
58 Cal-App. 84 

Ga —Southern Cotton Oil Co. v 
Southern Ry. Co. 95 SE 251, 147 
Ga 646, affirming Southern Ry 
Co V Southern Cotton Oil Co, 91 

5 E. 876, 19 Ga-App. 453—Central 
of Georgia Ry Co. v. Brown, 155 
SB. 787, 42 Ga.App. 278—Western 

6 A. R R V. Legg, 123 S B. 31, 32 
Ga.App 368—Seaboard Air Line 
Ry Co V Montgomery, 112 S-E. 
652, 28 G'a A.pp 639. 

Dl—^New York Cent R Co v. Phila¬ 
delphia & Reading Coal & Iron Co, 
121 N.B, 581, 286 Ill 267. affirming 
210 Ill App 267—^Ene Railroad Co. 

V Nieman Bros., 281 Ill App. 45— 
New York Cent. R. Co, v Lehigh 
Stone Co, 220 Ill App. 563. 

Kan—Atchison, T. & S. F Ry. Co. 

V P H Stannard & Co, 162 P. 
1176, 99 Kan. 720, L.R A 1917C 1124. 

La—Davis v, Ducote, App., 145 So 
717. 

Me.—Northern Pac. Ry. Co v. 
Pleasant River Granite Co, 102 A. 
298. 116 Me 496. 

Mass.—Pennsylvania R. Co. v. Lord 
& Spencer, 3 N E 2d 231, 105 A L. 
R. 12"ll—American Ry. Express 
Co. V Mohawk Dairy Co, 144 N.E 
721, 250 Mass. 1. 35 ALR. 14— 
Boston & M. R. R v. National 
Orange Co, 122 N.E 313, 232 Mass. 
351. 

Mich—Pennsylvania R. Co v. Mar- 
ceUetti, 240 NW. 4, 256 Mich. 411, 
78 ALR. 923. 

Minn—Chicago Junction Ry. Co. v. 
Duluth Log Co., 202 N.W. 24. 161 
Minn 466—Chicago, M. & St. P. 
Ry. Co. V. Greenberg, 166 N.W. 
1073. 139 Minn 428. L.RA.1918D 
158, Aim.Cas.l918E 456. 
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by reason of express agreement,S9 it is ordinarily 
predicated on the fact that, in the absence of cir¬ 
cumstances to establish the contrary, the consignor 
by placing, or having the goods placed, in the hands 
of the carrier for the purpose of being transported 
thereby impliedly contracts to pay for such serv- 
ice.l As the liability of the consignor thus becomes 
fixed upon the acceptance of the goods for ship¬ 
ment, the enforcement of his liability is not condi¬ 
tional upon a delivery of the goods to the con¬ 


signee,^ or a prior suit against him.^ However, 
the consignor is not liable for storage charges in¬ 
curred at the point of destination by agreement be¬ 
tween the carrier and the owner of the goods.* 

Although there are a few cases which appear to 
have reached a contrary conclusion, on the ground 
that under the Interstate Commerce Act and similar 
statutes the mere fact of delivery of goods for ship¬ 
ment imports an absolute promise to pay the charg¬ 
es as a matter of law so that an agreement to the 


Miss—Gulf. M & N, R Co. v River¬ 
side Brick & Mfgr Co, 107 So. 193, 
141 Miss 505 

Mo —Chicago, B. & Q R. Co v. 
Bvans, 288 SW 73, 221 Mo App 
757—Chicago & E R Co v Light- 
foot. 232 SW. 176, 206 Mo App. 
436—^Tazoo & M V R Co v. Rich¬ 
er Lead Co. App , 190 S W. 387. 
Neb—Chicago & N, W Ry. Co v. 
Queenan, 167 NW 410, 102 Neh. 
391. L.RA1918D 946 
NH—New York. N. H & H R. R 
V. Tonella, 111 A 341, 79 NH 464 
N J —New York Cent R Co v Stan- 
ziale. 143 A. 834, 6 N.JMisc. 1116, 
reversed on other grounds 147 A 
457, 105 N J.Law 593—^Pennsylva¬ 
nia R Co V. Townsend, 100 A. 855, 
90 N J.Law 75—New York Cent R. 
Co. V Singer Mfg. Co, 131 A. Ill, 
3 N J.M1SC. 1137 

N.Y—Grand Trunk Western R Co. 

V Makris. 255 N Y S. 443. 142 Misc. 
807—Central of Cteorgia Ry Co. v. 
Lovell, 180 N.YS 922, 111 Misc 
735—Central Railroad of New Jer¬ 
sey V. Berry. 165 NY.S 1041, 99 
Misc 560. 

N C —Southern Ry. Co v. Latham, 97 
SE 234. 176 NC 417 
Ohio—Cleveland, C., C & St L Ry. 
Co. V McKenzie Lumber Co, 147 
NE 8. 112 Ohio St 80—C L. Hils 
Co V. liouisville & N R. Co, 162 
N E 761. 28 Ohio App. 459. 

Or —Southern Pac. Co v Oregon 
Growers' Co-op. Ass'n. 272 P. 281, 
127 Or. 364. 

Pa —^Delaware, L & W. R Co v Lud¬ 
wig, 94 Pa Super 289—^Lapat Co. v. 
Northern Metal Co, 92 Pa.Super. 
63—^Director General of Railroads 

V Birdsboro Stone Co, 86 Pa Su¬ 
per 587—Chicago, B. & Q R R v. 
Berry's Sons, 86 Pa Super 1—^Bal¬ 
timore & O R Co V L B Poster 
Co., 81 Pa.Super. 304—^Pennsylva¬ 
nia R Co. V. Greneral Crushed Stone 
Co, 76 Pa Super. 186—^Pennsylva¬ 
nia R. Co v Whitney & Kemmer- 
er. 73 Pa Super. 588—^Beecher v 
Reading Co, 22 Pa Dist. & Co 364 
—Central R Co of New Jersey v. 
Parry, 18 Pa List. & Co. 184—Chi¬ 
cago Great Western R R Co v 
Federal Stock Food Co., 8 Pa.Dist. 
& Co. 217—Erie R Co. v. Ereitner 
Bros., Inc, 3 Pa.List. & Co. 251— 
Central Railroad Co. of N. J. v. 


Vulcanite Portland Cement Co., 29 
Pa List 20 

5 C.—-Lavis V Allen. 117 S E. 547. 124 
S.C 297 

Tenn —Cleveland, C, C & St. L. Ry. 
Co V Southern Coal & Coke Co, 
248 SW. 297, 147 Tenn 433—Cleve¬ 
land, C*, C. & St. L Ry Co v. Haz¬ 
ard Blue Grass Coal Co., 10 Tenn 
App 590. 

Tex—^Miller & Vidor Lumber Co. v 
Atchison. T. & S P Ry. Co.. Civ. 
App , 192 S W. 354- 
Vt —^Montpelier & W. R R. R v 
Charles Bianchi & Sons, 113 A 534, 
95 Vt 81. 

W.Va—Chesapeake & O Ry. Co v 
Glogora Coal Co, 169 SE 471. 113 
WVa 796. certiorari denied Glo¬ 
gora Coal Co. V. Chesapeake & O 
Ry Co. 54 set. 73, 290 US. 658 
78 LEd. 569. 

Wis—Chicago, I. & L. Ry. Co v. Pe¬ 
terson. 169 NW 558, 168 Wls. 193 
—Great Northern Ry. Co. v Hock¬ 
ing Valley Fire Clay Co, 166 NW. 
41. 166 Wis. 465 
10 C J. p 445 note 15. 

The corresponding text stat^naent 
in. Corpus JTnxis is cited with ap¬ 
proval. 

Minn—Chicago Junction Ry. Co v 
Luluth Log Co, 202 N.W. 24, 25, 
161 ^Minn. 466—Chicago, M & St 
P. Ry Co. V. Greenberg, 166 NW 
1073, 139 Minn 428, L.R A.1918L 
158, Ann.Cas.l918E 456. 

Tenn—Cleveland, C, C. & St. L Ry. 
Co V Southern Coal & Coke Co., 
248 SW 297, 300, 147 Tenn. 433. 
Vt —^Montpelier & W R. R. R. v. 
Charles Bianchi & Sons, 113 A 534, 
535, 95 Vt. 81. 

Season for role as stated in Cor¬ 
pus Juris IS quoted in Cleveland, C, 
C. & St. L By Co. V. Southern Coal 

6 Coke Co.. 248 SW. 297, 300. 147 
Tenn 433. 

Bond for prepayment 

The consignor cannot escape liabil¬ 
ity where he has executed a surety 
bond for prepayment of the freight 
charges.—Southern Pac. Co. v. Ore¬ 
gon Growers' Co-op. Ass'n, 272 P 
281, 127 Or. 364. 

99. U S.—LKiuisville & N. R. Co. v. 
Central Iron & Coal Co., Ala, 44 
S Ct. 441, 265 U.S 59, 68 L Ed 900, 
afiGurmmg, C.C.A., 284 F. 250. 
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Pa—Chicago & N. R Co. v. Picard, 
98 Pa Super. 134—^Pennsylvania R. 
Co V. General Crushed Stone Co., 
76 Pa Super 186. 

Storage charges 

Consignor of interstate shipment 
held liable to delivering earner for 
storage charges on goods not called 
for after arrival at destination, 
where bill of lading provided con¬ 
signor should be liable for all law¬ 
ful charges.—Grand Trunk Western 
B Co V Makns, 255 N.Y.S 443, 142 
Misc. 807 

1- US —Louisville & N. R- Co v. 
Central Iron & Coal Co, Ala., 44 

5 Ct 441, 265 U S 59, 68 L.Ed 900. 
aflirming, CCA, 284 F 250—^Wells 
Fargo & Co v. Cuneo. L C N Y., 241 
F. 727 

Ala—^Moss Lumber Co v Michigan 
Cent R. Co.. 123 So 90, 219 AJa. 
593, reversing 123 So 89, 23 AJa. 
App 199 

Cal.—New York Cent R. Co. v. Frank 
H Buck Co. 41 P.2d 547. 2 Cal.2d 
384. 

I Me.—Northern Pac. By Co v Pleas¬ 
ant River Granite Co., 102 A 298, 
116 Me. 496 

Mass—^Pennsylvania R Co. v. Lord 

6 Spencer, 3 NE2d 231, 105 A.L. 
R. 1211 

Neb—Chicago & N W. Ry. Co v 
Queenan, 167 N.W 410, 102 Neb 
391. LRA1918L 946 
N.J —New York Cent. R Co. v Sing¬ 
er Mfg Co, 131 A. Ill, 3 N J Misc 
1137 

Pa —^Director General of Railroads 
V. Birdsboro Stone Co, 86 Pa Su¬ 
per 587—^Pennsylvania R. Co v. 
Greneral Crushed Stone Co., 76 Pa. 
Super. 186 

SC—Lavis V Allen, 117 SE 547, 124 
SC 297 

Wis —Great Northern Ry. Co v. 
Hocking Valley Fire Clay Co, 166 
N.W 41, 166 Wis. 465. 

10 C J. p 445 note 16. 

2 . Ill—New York Cent. R Co. v. 
Lehigh Stone Co, 220 IlLApp. 563 

S. US —Wells Fargo & Co. v. Cuneo, 
L.C.N.Y., 241 F 727. 

Tenn.—Cleveland, C., C. & St L By. 
Co. V. Ha^^ird Blue Grass Coal Co, 
10 Tenn App. 590. 

4. U S.—Lavis V. Adams, C.C.A.CaL, 
293 F. 890. 
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contrary is void,^ it now seems to be well settled 
that, notwithstanding such statutes, the consignor 
can avoid or rebut the implication or presumption of 
his assumption of primary liability for the charges 
by showing some special circumstance or contract to 
establish that the parties intended that he should not 
assume any liability whatsoever,® or that he should 
assume only a secondary liability.^ However, the 


fact that the consignor was not the owner of the 
goods and acted solely for another in making the 
shipment does not prevent him from incurring lia¬ 
bility where such fact was not disclosed to the ear¬ 
ner at the time of the shipment;® and stipulations 
or directions for the collection of the freight from, 
or payment by, the consignee are usually held not 
such special contracts as will defeat the liabihty 


5w U.S —Wells Fargo & Co v. Cuneo, 
D.aN.Y., 241 F. 727. 

Tenn —Cleveland, C , C. & St L Ry. 
Co. V Southern Coal & Coke Co., 
248 S.W. 297, 147 Tenn. 433. 

Taxiir reqiiixixisr prepayment of the 
freight charges renders the consignor 
primarily liable for the freight ir¬ 
respective of any agreement to the 
contrary —Central Railroad Co. of 
New Jersey v Vulcanite Portland 
Cement Co., 29 Pa Dist 20. 

€L US —^Louisville & N. R Co. v 
Central Iron & Coal Co., Ala.. 44 S 
Ct. 441, 265 US. 59, 68 L.Ed 900, 
affirming, C.CA, 284 F 250—^Hous¬ 
ton & T C. R Co. V. Lee County 
Produce Co , D C.Tex., 14 F.2d 145— 
St. Louis-San Francisco Ry. Co. v 
Republic Box Co, DC.Tex., 12 F 
2d 441—Lowden v Iroquois Coal 
Co. I>C.IU.. 18 P.Supp. 923. 

Ala—^Moss Lumber Co v. Michigan 
Cent R Co., 123 So 90. 219 Ala 
593, reversing 123 So. 89, 23 Ala 
App. 199 

Cal —New York Cent R Co. v. Frank 
M. Buck Co, 41 P 2d 547,- 2 Cal 2d 
384. 

Mass.—^Pennsylvania R Co. v. Lord 
& Spencer. 3 N.B.2d 231, 105 A-L. 
R 1211. 

Mich —Michigan Cent. R Co. v. 
Saginaw Milling Co., 262 N.W 425. 
272 Mich 625—^Pennsylvania R Co. 
V. Marcelletti, 240 NW 4, 256 

Mich. 411, 78 A.L.R. 923—King v. 
Van Slack, 159 N.W 157, 193 Mich. 
105. 

Miss.—G-ulf. M. & N. R Co v. River¬ 
side Bnck & Mfg Co., 107 So 193, 
141 Miss 505 

Tenn.—Davis v Hunt, Washington & 
Smith, 6 Tenn.App. 292. 

Tex.—Galveston. HL & S A. Ry. Co. 
V- American Salvage & Supply Co., 
Civ.App.. 15 SW.2d 25. 

10 C J. p 445 note 24 

“OrdinaT-ily, the person from whom 
the goods are received for shipment 
assumes the obligation to pay the 
freight charges, and his obligation 
IS ordmanly a primary one. This is 
true, even where the bill of lading 
contains, as here, a provision impos¬ 
ing liability upon the consignee, for 
the shipper is presumably the con- 
^ signor, the transportation ordered by 
' him is presumably on his own be¬ 
half, and a promise by him to pay 
therefor is mferred (that is, implied 
in fact), as a promise to pay for 
goods is implied, when one orders 


them from a dealer But this in¬ 
ference may be rebutted, as in the 
case of other contracts It may be 
sbown, by the hill of lading or other¬ 
wise, that the shipper of the goods 
was not acting on his own behalf, 
that this fact was known by the ear¬ 
ner; that the parties intended not 
only that the consignee should as¬ 
sume an obligation to pay tbe freight 
charges, hut that the shipper should 
not assume any liability whatsoever, 
therefor, or that he should assume 
only a secondary liability.”—^Louis¬ 
ville & N R Co V Central Iron & 
Coal Co.. Ala.. 44 S CL 441. 443. 265 
U.S. 59. 68 LEd 900, affirming. C.C. 
A. 284 P 250 

Agreement of initial carrier 

In action by delivenng carrier 
against consignor for balance of 
freight due, where agent of initial 
carrier agreed to look to consignee 
alone to pay freight charges agent 
of initial earner was agent of de¬ 
livering earner under through bill 
of lading issued by him under spe¬ 
cific provisions of statute.—Galves¬ 
ton, H. & S A Ry Co. v. American 
Salvage & Supply Co, Tex.CivA.pp., 
15 SW2d 25. 

Ganlei’s proxulse to pay 

A shipper is not liable for express 
charges where he shipped goods at 
the order of the earner and in re¬ 
liance on the carrier's promise to pay 
the charges.—^Prank .Livery & Under¬ 
taking Co V. Amencan Ry Express 
Co., Mo App. 247 S.W. 1031. 

FxovisioiL of uniform Mil of lading 

(1) The consignor may avoid lia¬ 
bility by signing a provision of tbe 
uniform bill of lading relieving him 
of liability where the earner delivers 
the shipment without demanding the 
charges &om the person to whom 
delivery is made. 

U.S—^Lowden v Iroquois Coal Co., 
D.CIll., 18 P.Supp. 923. 

Ill.—Chesapeake & Ohio Ry Co. v. 
Southern Coal, Coke & Mining Co., 
254 Ill App 238, certioran denied 
51 S-CL 34. 2?2 US 860, 75 L.Ed. 
761. 

Mich.—^Michigan Cent. R Co. v. Sagi¬ 
naw Milling Co, 262 N W. 425, 272 
Mich. 625. 

(2) This has been held to be so 
although the receipts issued by the 
initial earner did not contain such 
a provision, but stated merely that 
the shipment was subject to the 
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terms of the uniform bill of lading. 
—^Lowden v. Iroquois Coal Co, su¬ 
pra. 

(3) However, a nonrecourse provi¬ 
sion will not relieve the consignor 
from liability where he fails to sign 
a statement which the bill of lading 
requires hun to sigrn in order to make 
the nonrecourse provision operative. 
Mich—Pennsylvania R Co v. Mar¬ 
celletti, 240 NW. 4. 256 Mich 411. 

I 78 A L R 923. 

NY—Grand Trunk Western R Co. 
V Makris, 255 N.Y S 443, 142 Misc. 
807. 

W-Va—Western Maryland Ry. Co v. 

Cross. 123 SE 572, 96 WVa. 666. 
Regulation, permittiiig credit 

A regulation of the interstate com¬ 
merce commission permitting cai^ 
riers to extend limited credit to the 
consignee does not throw the liabil¬ 
ity for the charges back on the con¬ 
signor when the consignee has failed 
to pay.—^Lowden v. Iroquois (3oal Co., 
D.Cm, 18 F.Supp. 923. 

7. US —Louisville & N. R Co. v. 
Central Iron & Coal Co, Ala, 44 
set 441. 265 U.S 59. 68 LEd 900. 
affirming, C C.A, 284 P 250—Atchi¬ 
son, T. & S. F. Ry Co. v. Hunt 
Bros. Fruit Co., D.C.Mo., 34 F2d 
582—SL Louis-San Francisco Ry. 
Co v. Republic Box Co, D.C Tex., 
12 F 2d 441—^Lowden v. Iroquois 
Coal Co., D.C.I11, 18 F.Supp. 923. 
Ala—Moss Lumber Co v Michigan 
CJent. R Co, 123 So 90, 219 Ala. 
593. reversmg 123 So. 89, 23 Ala. 
App 199 

Cal —New York Cent R. Co v. Frank 
H Buck Co, 41 P 2d 547. 2 CaL2d 
384 

Mass—Pennsylvania R Co. v Lord 
& Spencer, 3 N.E 2d 231, 105 AL R 
1211 . 

Pa —Delaware. L & W. R Co. v. 
Ludwig, 94 Pa Super. 289. 

K Ala—^Moss Lumber Co. v. Michi¬ 
gan Cent R Co., 123 So. 90, 219 
Ala 593, reversing 123 So. 89, 23 
Ala App. 199. 

Pa.—Director General of Railroads 
V. Birdsboro Stone Co., 86 Pa.Su- 
per. 587. 

Vt—^Montpelier & W R R R v. 
Charles Bianchi & Sons, 113 A. 534, 
95 Vt. 81. 

Wis —Great Northern Ry. Co. v. 
Hockmg Valley Fire Clay Co., 166 
NW. 41, 166 Wis. 465. 

10 C.J. p 445 note 16 [b]. 
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of the consignor.9 Further, many statements are to 
he found to the effect that the only way a consignor 
can be relieved from his primary liability is by full 
payment of the charges by himself or some other 
person who is legally liable therefor.io At any 


rate the liability of the consignor has been held 
not avoided or affected by reason of the fact that 
the consignee or another became liable for the 
charges by acceptance of the shipment or in some 
other manner that the carrier waived its lien 


9- U.S.—Louisville & N. R. Co v. 
Central Iron & Coal Co, Ala, 44 
set 441, 265 US 59, 68 LUd 900, 
affirmmgr, CCA. 284 F. 250—^New 
York Cent R Co. v. Union Oil Co 
of Pennsylvania, DC Pa, 53 F2d 
1066—Atchison, T & S F. Ry. Co 
V. Hunt Bros. Fruit Co., D.CMo., 
34 F 2d 582. 

Ala.—^Moss Lumber Co. v Michigan 
Cent. R. Co, 123 So. 90, 219 Ala. 
593, reversing 123 So. 89, 23 Ala. 
App 199. 

Ark.—^Missouri Pac R. Co v. Pfeiffer 
Stone Co., 266 S.W. 82, 166 Ark. 
226 

Cal.—New York Cent R. Co. v. Frank 
H Buck Co, 41 P.2d 547, 2 Cal.2d 
384. 

Ga.—Central of Georgia Ry. Co. v. 
Brown, 155 S E. 787, 42 GaApp 
278—Seaboard Air Line Ry. Co. v. 
Montgomery, 112 S E. 652, 28 Ga. 
App 639—Southern Ry Co v. 
Southern Cotton Oil Co., 91 SE. 
876, 19 GaApp 453, affirmed South¬ 
ern Cotton Oil Co. V. Southern R. 
Co, 95 SB 251. 147 Ga. 646 
Ill.—^Erie Railroad Co. v. Neiman 
Bros, 281 Ill App. 45 
Me—^Northern Pac. Ry. Co. v. Pleas¬ 
ant River Granite Co, 102 A 298, 
116 Me. 496. 

Mass.—^Pennsylvama R Co. v. Lord 
& Spencer. 3 N.B 2d 231, 105 A.L R 
1211 . 

Mich—^Pennsylvania R Co v. Mai> 
celletti, 240 NW. 4, 256 Mich. 411, 
78 A.L R. 923 

Minn—Chicago Junction Ry. Co. v. 
Duluth Log Co,-202 N.W 24, 161 
Minn. 466 

Mo.—Chicago & B R Co V. Light- 
foot, 232 S.W. 176, 206 Mo App 436 
—Yazoo & M. V. R Co. v Picher 
Lead Co., App, 190 SW. 387. 

Neb.—Chicago & N. W. Ry. Co. v. 
Queenan, 167 NW. 410, 102 Neb 
391, LRA1918D 946 
N H.—New York, N H & H R. R. v. 

Tonella, 111 A. 341, 79 N H 464 
N J.—^Pennsylvania R. Co. v. Town¬ 
send, 100 A. 855, 90 N J Law 75. 
N.Y.—Central of Georgia Ry. Co. v. 
Lovell, 180 N.Y.S. 922, 111 Misc. 
735. 

N.C.-*—Davis v. Ford, 137 S.E. 328, 193 
NC. 444 

Or.—Southern Pac. Co. v Oregon 
Growers' Co-op. Ass’n, 272 P. 281, 
127 Or 364. 

Pa.—^Delaware, L. & W. R. Co. v. 
Ludwig, 94 Pa Super. 289—^Director 
General of Railroads v. Birdsboro 
Stone Co, 86 Pa.Super. 587—^Balti¬ 
more & O R. Co. V. L. B. Foster 
Go., 81 Pa.Si|per. 304—Pennsylva¬ 


nia R Co V. Whitney & Kemmerer, 
73 Pa Super 588—^Beecher v. Read¬ 
ing Company, 22 PaDist. & Co 364 
—Central R. Co. of New Jersey v. 
Parry, 18 Pa.Dist. & Co. 184—Cen¬ 
tral Railroad Co. of N J v Vul¬ 
canite Portland Cement Co., 29 Pa. 
Dist. 20 

Tenn—Cleveland. C, C. & St. L Ry. 
Co V Southern Coal & Coke Co., 
248 SW 297. 147 Tenn. 433 
-Tex—^Miller & Vidor Lumber Co. v 
Atchison, T. & S. F Ry. Co., Civ. 
App , 192 S W. 354 

Vt —Montpelier & W. R. R. R v. 
Charles Bianchi & Sons, 113 A. 534, 
95 Vt. 81 

WVa.—Chesapeake & O Ry. Co. v 
Glogora Coal Co, 169 S.B. 471, 113 
WVa 796, certiorari denied Glo¬ 
gora Coal Co- v Chesapeake & O 
Ry. Co. 54 set. 73. 290 U.S. 658, 
78 LEd 569—Western Maryland 
Ry. Co V. Cross, 123 SE 572, 96 
WVa 666. 

Wis.—Chicago, I. & L Ry. Co v. 
Peterson, 169 N.W 558, 168 'Wis 
193—Great Northern Ry. Co v. 
Hocking Valley Fire Clay Co., 166 
N W. 41, 166 Wis. 465. 

10 C J. p 445 note 23. 

Corpus Juris quoted 
Tenn.—Cleveland, C, C. & St. L Ry 
Co. V Southern Coal & Coke Co, 
248 SW 297. 300, 147 Tenn. 433. 
Season for role 

“Stipulations m a bill of lading 
that the goods are to be delivered to 
the consignee, ‘he paying freight,’ or 
any «5iTmlar provision, are for the 
benefit of the carrier." 

Ark,—^Missouri Pac. R Co. v. Pfeiffer 
Stone Co.. 266 S.W 82. 83, 166 Ark 
226 

NC—Davis V Ford, 137 S E. 328, 193 
NC 444. 

Carrier’s direction to own agents 
to collect charges on shipments be¬ 
fore delivery does not affect the con¬ 
signor's primary liability for charges, 
such direction bemg for the benefit 
of the earner, not of the consigrnor — 
Pennsylvania R Co. v. General 
Crushed Stone Co, 76 Pa Super. 186. 
Custom reqiiiring payment by con^ 
signee 

The carrier’s knowledge of a cus¬ 
tom whereby the consigrnee was ex¬ 
pected to pay the charges and de¬ 
duct them from the .purchase price 
due the consignor has been held not 
to preclude liability on the part of 
the consignor 

Ala—^Moss Lumber Co. v. Michigan 
Cent. R. Co.. 123 So. 90, 219 Ala 
593k reversing 123 So. 89, 23 Ala. 
App. 199. 


Cal—New York Cent R Co v. Prank 
H Buck Co, 41 P.2d 547, 2 Cal.2d 
384. 

10. Cal.—Southern California Com¬ 
mercial Co. V Alberti, 207 P. 1023, 
58 Cal App. 84. 

Ill—^New York Cent R. Co. v. Phila¬ 
delphia & Reading Coal & Iron Co., 
121 N.E. 581, 286 Ill. 267, affirming 
210 IlLApp. 267. 

Tenn—Cleveland, C, C. & St L Ry. 
Co V. Southern Coal & Coke Co, 
248 S.W- 297, 147 Tenn. 433—Cleve¬ 
land, C., C & St. L Ry. Co. v. 
Hazard Blue Grass Coal Co., 10 
Tenn App 590. 

10 C J. p 445 note 17. 

Corpus Jniis is cited as authority 
for the text rule in Cleveland, C.. C. 
& St. L Ry. Co V. Southern Coal & 
Coke Co, 248 S.W. 297, 300, 147 Tenn. 
433. 

11- Pa —^Pennsylvania R. Co. v. Gen¬ 
eral Crushed Stone Co, 76 Pa Su¬ 
per. 186—^Pennsylvania R Co v- 
Whitney & Kemmerer, 73 Pa.Super. 
588. 

Vt —^Montpelier & W R. R R v. 
Charles Bianchi & Sons, 113 A. 534, 
95 Vt 81. 

Wis.—Great Northern Ry. Co. v. 
Hocking Valley Fire Clay Co., 166 
NW 41, 166 Wis. 465 
10 CJ p 445 notes 18-21. 

Acceptance of shipment by consignee 
U S —^New York Cent. R. Co. v. Un¬ 
ion Oil Co. of Pennsylvania, D.C. 
Pa., 53 F.2d 1066—^Atchison, T. & 
S F. Ry Co. v. Hunt Bros. Fruit 
Co., DC Mo, 34 F2d 582. 

Ala—^Moss Lumber Co. v. Michigan 
Cent R. Co, 123 So. 90, 219 Ala. 
593, reversing 123 So. 89, 23 Ala. 
App 199. 

Ark—^Missouri Pac R. Co v. Pfeiffer 
Stone Co., 266 S.W 82, 166 Ark. 
226 

Cal.—^New York Cent R Co v. Frank 
H Buck Co., 41 P 2d 547, 2 Cal.2d 
384. 

N.J —^New York Cent. R Co. v. 
Singer Mfg Co., 131 A 111, 3 NJ. 
Misc. 1137 

10 CJ p 445 notes 15 [a] (2), 18. 

Meconsignment of shipment by 
consignee —Cleveland, C., C. & St- 
L. Ry Co. V. Southern Coal & Coke 
Co-, 248 S.W. 297, 147 Tenn. 433—10 
C J. p 445 note 21. 

Season for mle 

The two contracts are independent, 
and not inconsistent one with the 
other. 

U.S.—Atchison, T. & S. F. Ry Co. v- 
Hunt Bros. Fruit Co., D.C.Mo.» 34 F. 
2d 582. 
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by deKvering the goods to the consignee that 
the carrier permitted an inspection of the goods 
contrary to the consignor's instructions that the 
carrier attempted ‘to collect the charges from the 
consignee,'* or failed to notify the consignor that 
the consignee or the person to whom the shipment 
was delivered did not accept it^^ or pay the charg¬ 
es that the consignor transferred or assigned the 
bill of lading or that the carrier has delayed 
seeking to enforce the liability of the consignor until 


after the consignee has become insolvent so that the 
former’s right of reimbursement against the latter 
has become worthless.^® Also, a partial pa 3 rment 
of the charges by the consignee has been held not 
to prevent the earner’s recovery of the balance from 
the consignor but other cases have deemed the 
partial collection from the consignee am election by 
the carrier to look to the consignee alone so as 
thereby to waive or defeat the right to recover from 
the consignor.20 


Ark —^Missouri Pac. R Co. v. Pfeif¬ 
fer Stone Co, 266 S.W. 82. 166 Ark, 
226 

Me.—^NTorthem Pac Ry. Co v. Pleas¬ 
ant River Granite Co., 102 A. 298, 
116 Me. 496. 

10 C J. p 445 note 19 
IIL Ala —^Moss Lumber Co. v. Michi¬ 
gan Cent. R. Co, 123 So 90. 219 
Ala 593, reversing 123 So 89, 23 
Ala.App. 199 

Ark—^Missouri Pac. R. Co v. Pfeif¬ 
fer Stone Co., 266 S W. 82, 166 
Ark. 226. 

Ga.—Southern Cotton Oil Co. v. 
Southern Ry Co, 95 S.E. 251, 147 
Ga. 646. affirming Southern Ry. 
Co. V Southern Cotton Oil Go., 91 
SE 876, 19 GaApp. 453—-Western 
& A, R R V. Legg, 123 SE 31, 
32 Ga.App. 368—Seaboard Air Line 
Ry Co. V Montgomery, 112 S E. 
652, 28 GaApp. 639 
Minn—Chicago Junction Ry. Co, v. 
Duluth Log Co. 202 N.W. 24, 161 
Minn. 466. 

N J.-—^New York Cent. R, Co. v. 
Singer Mfg Co., 131 A. Ill, 3 N.J. 
Misc 1137 

N.Y—New York Cent. R Co v Fed¬ 
eral Sugar Refining Co, 139 N.E. 
234, 235 N.Y. 182. 26 A.L R 1312, 
reversmg 194 N.Y.S. 467, 201 App. 
Div 467. 

Or —Southern Pac Co. v. Oregon 
Growers’ Co-op. Ass’n, 272 P. 281, 
127 Or 364. 

Tenn.—Cleveland. C, C & St L. Ry. 
Co V Southern Coal & Coke Co, 
248 S.W. 297, 147 Tenn 433. 

Wis..—Chicago, I. & L. Ry. Co. v. 
Peterson, 169 N.W 558, 168 Wis. 
193—Great Northern Ry. Co, v. 
Hocking Valley Fire Clay Co., 166 
NW 41. 166 Wis. 465. 

10 C J. p 445 note 22. 

for role 

“The lien of the earner upon the 
shipment for its charges is a right 
which IS conferred exclusively upon 
the carrier and is for the carrier's 
benefit and not for the protection of 
the shipper”—Southern Pac. Co v 
Oregon Growers' Co-op. Aas’n. 272 P. 
281, 284, 127 Or 364 

Sxtenvioii. of credit to consigiiee 
(1) The consignor has been held 
not relieved from liability by reason 
'of the fact that the earner extended 
'credit to the consignee. 


Ala—^Moss Lumber Co. v. Michigan 
Cent. R Co, 123 So 90, 219 Ala. 
593, reversing 123 So 89, 23 Ala. 
App 199. 

Cal —New York Cent. R Co. v Frank 
H. Buck Co., 41 P2d 547. 2 Cal 2d 
384. 

Ga.—Central of Georgia Ry. Co. v. 
Brown, 155 SE. 787, 42 GaApp. 
273—Seaboard Air Line Ry Co v. 
Montgomery. 112 S E 652, 28 Ga. 
App. 639. 

lU.—See New York Cent R Co. v. 
Philadelphia & Reading Coal & 
Iron Co, 210 HI App. 267, affirmed 
121 N.E 581, 286 111 267 
Mass.—^Boston & M. R R v National 
Orange Co, 122 NE 313, 232 Mass. 
351. 

(2) The earner's acceptance of the 
consignee's note for freight charges 
does not ordinarily relieve the con- 
sigrnor of Its primary liability. 

Cal—^New York Cent R Co v. Frank 
BL Buck Co.. 41 P 2d 547, 2 Cal 2d 
384. 

Wis —Great Northern Ry. Co. v 
Hocking Valley Fire Clay Co., 166 
N.W 41, 166 Wis. 465 

(3) However, the rule has been 
said to be otherwise where the car¬ 
rier accepts the note as payment — 
Great Northern Ry. Co. v Hocking 
Valley Fire Clay Co, supra 

Statute prohibiting delivezy witlt- 
out coUectiou of all charges does not 
relieve the consignor of his primary 
liability 

Minn.—Chicago Junction Ry. Co. v. 
Duluth Log Co., 202 N.W. 24. 161 
Minn 466. 

W-Va—Western Maryland Ry Co v. 
Cross, 123 SE. 572, 96 WVa. 666. 

13l Cal —Southern California Com¬ 
mercial Co. V Alherti, 207 P. 1023, 
58 Cal App. 84. 

14. Cal—New York Cent. R Co. v. 
Frank H Buck Co, 41 P2d 547, 
2 Cal 2d 384. 

N.Y.—Central of Georgria Ry Co. v, 
Lovell, 180 N.YS. 922, 111 Misc 
735 

Piling of riaiin by the carrier 
agrainst the consignee’s bankrupt es¬ 
tate does not relieve the consignor 
of his primary liability—New York 
Cent R Co. v. Prank H Buck Co., 
41 P.2d 547. 2 CaL2d 384. 
llSw TJ.S!—Gulf, C & S. P. Ry. Co. 


V Beatty Brokerage Co, D C.La, 
13 F2d 950. 

1C. U.S—Gulf. C. & S. P. Ry Co 

V Beatty Brokerage Co , D C.La, 
13 P.2d 950, affirmed, C.C A., Beatty 
Brokerage Co v. Gulf, C. & S P. 
Ry Co. 17 P.2d 480. 

Cal —^New York Cent R Co. v. Frank 
H Buck Co., 41 P2d 547, 2 Cal. 
2d 384. 

Ill—New York Cent R Co v. Phila¬ 
delphia & Reading Coal & Iron Co. 
121 N E 581. 286 Ill 267. affirming 
210 IlLApp. 267. 

Kan.—Atchison, T. & S P. Ry Co. 

V P H Staunard & Co, 162 P. 

1176. 99 Kan 720, LRA.1917C 

1124. 

Mass —^Boston & M. R R v. Na¬ 
tional Orange Co, 122 N E. 313, 
232 Mass. 351. 

Tenn—Cleveland, C.C & St. L. Ry 
Co V. Southern Coal & Coke Co., 
248 SW 297. 147 Tenn. 433. 

17- Cal —Southern California Com¬ 
mercial Co. V. AJberti, 207 P. 1023, 
58 Cal App 84. 

18. AJLa—^Moss Lumber Co v. Mich¬ 
igan Cent R Co, 123 So. 90, 219 
Ala 593, reversing 123 So. 89, 23 
ALla.App 199. 

Ga —Southern Ry. Co v. Southern 
Cotton Oil Co91 S E 876. 19 Ga, 
App. 453, affirmed Southern Cotton 
Oil Co V. Southern R Co., 95 SE. 
251, 147 Ga 646. 

NH—New York, N H & H R R 

V Tonella, 111 A 341, 79 NH 
464. 

N.J.—New York Cent R Co. v Sing¬ 
er Mfg Co. 131 A. HI. 3 N J Misc. 
1137. 

19- Ark.—^Missouri ‘Pac. R Co. v 
Pfeiffer Stone Co., 266 S.W. 82, 
166 Ark. 226. 

NH—New York, N. H & H R R 
V. Tonella, 111 A, 341, 79 N H 464. 
N J —New York Cent R Co. v Sing¬ 
er Mfg Co. 131 A. Ill, 3 N.J. 
Misc 1137 

N.Y—^Pennsylvania R Co. v. E. D 
Morse & Son, 284 NY.S. 669, 157 
Misc 798. 

20l U.S.—St. Louis-San Francisco 
Ry Co V. Republic Box Co., D.C 
Tex., 12 F2d 441—Yazoo & M V. 
R Co V. Zemurray, La., 238 F. 
789, 151 aGA. 639. 
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c. Consignee 

The mere relationship of consignee imposes no liabil¬ 
ity for freight charges; but a consignee may assume 
such liability by an express or implied contract or un¬ 
dertaking. 

In the absence of some suflSicient agreement or 
undertaking, express or implied, the consignee of a 
shipment is generally not liable for the freight 
charges thereon,^! since the mere designation of 


him as consignee creates no contractual relation or 
obligation to the carner.^^ Under the rules stated 
in subsection a, supra, a consignee may usually 
render himself liable for the charges by an ex¬ 
press contract or undertaking,^® by reason of the 
fact that he is the owner of the goods and the ship¬ 
ment is made on his behalf or at his direction,®^ 
or by an acceptance of the shipment from the car- 
rier,®5 and this latter is true irrespective of wheth- 


Ala —Westem Ry. of Alabama v. 
Collins. 78 So 833, 201 Ala. 455 

21. Mass —^American Ry. ESxpress 
Co V. Mohawk Dairy Co , 144 N 
E. 721, 250 Mass. 1. 35 ADR 14. 

Mo.—Chicago, B & Q. R Co V. 
Evans, 28S S W. 73, 221 Mo App. 
757. 

N J —^Pennsylvania R Co v. Town¬ 
send. 100 A 855. 90 NJLaw 75— 
New York Cent. R Co v. Stanziale, 
143 A 834, 6 NJMisc. 1116, re¬ 
versed on other pounds 147 A 457, 
105 N JDaw 593 

Pa.—^Philadelphia & R By. Co v 
International Motor Co, 84 Pa 

Super. 582 

SC—^Davis V. Allen. 117 SE 547, 
124 SC. 297 
10 C J p 446 note 26. 

liability for retnni charg’es 

(1) Where the parties’ understand- 
ingr and the custom of the trade is 
that the earner by whom milk is 
earned shall return the empty cans 
free of charge to the point from 
which the milk is shipped, the con- 
sigrnee of the empty cans is not lia¬ 
ble to the carrier for <diarges to 
some other point, especially where 
the consignee refused to accept the 
cans at such point —Amencan Ry 
Express Co v Mohawk Dairy Co. 
144 NE. 721, 250 Mass. 1, 35 ADR 
14. 

<2) A tag on empty milk cans, de¬ 
scribing their former contents, but 
not mentioning their return, has 
been held not to constitute a ship¬ 
ping direction rendenng the con¬ 
signee and person named on the 
tag as owner liable for the return 
charges.—American Ry. Express Co j 
V. Mohawk Dairy Co., supra. 

(3) Although an express receipt, 
containing the word “collect” on its 
face, indicated that shipper and car¬ 
rier intended consignee should pay 
transportation charges, consignee 
was not rendered liable unless he 
authorized the shipper to act for 
him.—American Ry. Express Co v. 
Mohawk Dairy Co, supra 

Shipment f. o. b. seller’s station 
does not establish agreement render¬ 
ing consignee liable to carrier for 
freightage—Chicago. B. & Q R Co 
V. Evans, 288 S.W. 73, 221 Mo.App 
757. 

22, Mo—Chicago, B. & Q R. Co. v. 
13 C. J.S.-4S 


Evans, 288 SW 73, 221 Mo App , 
757—Chicago, B & Q* R Co v. 
Evans. 228 SW 853, 206 Mo 

App 553 

N J —^Pennsylvania R. Co v. Town¬ 
send. 100 A. 855, 90 NJLiaw 75— 
New York Cent. R Co. v Stan¬ 
ziale. 143 A. 834, 6 NJMisc. 1116, 
reversed on other grounds 147 A. 
457. 105 NJLaw 593. 

Pa —^Philadelphia & R. Ry Co v. In¬ 
ternational Motor Co, 84 Pa Su¬ 
per. 582—West Jersey & S R Co. 
V. Whiting Lumber Co, 71 Pa 
Super 161 

S a— Davis V. Allen, 117 S E. 547, 124 
SC 297. 

10 C J. p 446 note 25. 

The rule as stated in Corpus Juris 

(1) Is quoted with approval in 
Chicago. B & Q. R Co V Evans, 
288 SW. 73. 221 Mo App 757. 

(2) Is cited with approval in Chi¬ 
cago, B & Q R. Co V. Evans, 228 
SW. 853, 854. 206 Mo App. 553. 
Reason for role 

“A contract on the consignee’s part 
to pay the carrier’s charges may 
not be implied from the mere pre¬ 
sumption of ownership arising from 
his designation by the shipper as 
the consignee, since the indulgence 
of such implication would be tanta¬ 
mount to mountmg a presumption 
upon a presumption.” 

Pa—^Philadelphia & R. R. Co. v. In¬ 
ternational Motor Co ,84 Pa Super. 
582, 586 

SC—Davis V. Allen. 117 SB 547, 
548, 124 S-C. 297. 

23. Cal—^New York Cent R. Co. v 
Frank H Buck Co., 41 P 2d 547, 
2 Cal 2d 384 

Mass —American Ry. Express Co. v 
Mohawk Dairy Co, 144 N.B 721, 
250 Mass. 1, 35 ALR. 14. 

Pa.—^Philadelphia & R. Ry. Co. v. 
Taylor, 156 A 587, 102 Pa Super 
31 

C. o. d. shipmmxt 

A consignee who agrees that goods 
shipped to him, m which an under- i 
stood charge is made, shall he ship¬ 
ped c. o d, in effect agrees that 
he will pay the charge and that the 
shipper or his agent will retain pos¬ 
session until the payment is made. 

N Y —^Howatt V. Barrett, 137 N.Y S. 
915, 78 Misc 156. 

Or.—^Pacific Aviation Co. v. Wells. 
128 P. 438. 64 Or. 530. 
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24- Ga.—Southern Flour & Grain 
Co V Beaboard Air Line Ry, 95 
S.E. 997. 22 Ga.App 403 

Mo —Chicago, B & Q. R Co. v. 
Evans, 288 S.W. 73, 221 Mo.App. 
757. 

Pa—^Philadelphia & R. R. Co. v. In¬ 
ternational Motor Co , 84 Pa Super. 
582—^Philadelphia & Reading By- 
Co V. Parry, 66 Pa Super. 49. 

Consigriiee pxesumptivo owner of 
sbipmeut 

Ill.—Elgrm, J. & E. Ry. Co. v. Rock¬ 
well Lime Co., 213 Ill-App 25 
Mass.—American Ry. Express Co. v. 
Mohawk Dairy Co. 144 N.E 721. 
250 Mass. 1. 35 A.LR 14 
Mich.—King V Van Slack, 159 N.W. 
157, 193 Mich. 105. 

Minn—Chicago, M. & St P. Ry. Co. 
V. Greenberg, 166 NW. 1073. 139 
Minn 428, LRA1918D 158, Ann. 
Cas.l91SB 456. 

N.Y—New York Cent R. Co. v War¬ 
ren Ross Lumber Co., 137 N.E 
324, 234 N.Y. 261, 24 A.LIL 1160. 
reversing 191 N Y.S. 940, 200 App. 
Div. 851. 

10 C J. p 446 note 31 [b]. 

25- U.S.—Adams v. Mills, IlL, 52 S. 
'Ct 589, 286 US. 397. 76 L.Ed. 
1184, reversing, CCA, Adams v. 
Mellan, 51 F.2d 620. affirming. D 
C, 39 F.2d 80, certiorari gpranted 
52 set 208. 284 U.S 614. 76 L.Ed. 
525—^Louisville & N R. Co v. U. 
S, 45 set 233. 267 US. 395. 69 
L.Ed 678, affirming 57 CtCl. 26S 
—^New York Cent & H R R. Co. 
V. York & Whitney Co, 41 SCt 
509. 256 US. 406, 65 L.Ed. 1016, 
affirming in part and reversing in 
part 119 N.E 855. 230 Mass. 206 
—^Pittsburgh, C, C. & St. L Ry. 
Co. V Fink, 40 SCt 27. 250 US. 
577, 63 L Ed. 1151, reversing Fink 
V Pittsburgh, C, C & St L. Ry, 
Co, 2 Ohio App 235, 19 Ohio Cir. 
Ct R ,N.S , 103—^Dare v. New York 
Cent R. Co., CC.A.N.Y. 20 P.2d 
379—St Louis-San Francisco Ry. 
Co V. Republic Box Co, D C.Tex., 
12 F2d 441—Western & Atlantic 
R Co. V Underwood, D.C Ga., 281 
F 891—Great Northern Ry. Co. v. 
Hyder. DC.Wash. 279 F. 783. 

Ala—^Louisville & N. R. Co. v A- 
N. Chappell & Co., 109 So. 574, 215 
Ala. 31, reversmg 109 So. 573, 21 
Ala App. 531. 

lIL—Atchison, T. & S. F. R, Co. v. 
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er his contract with the shipper requires the lat¬ 
ter to pay the charg^es,26 or whether or not they are 
demanded at the time of delivery.^^ Also, it is 
often held that the consignee assumes liability by 


exercising some act of dominion over the ship- 
ment,28 such as by reconsigning the goods or direct¬ 
ing their delivery to a third personas The as¬ 
sumption of liabihty in this latter instance has been 


Kirby, 280 IllApp 481—Chesa- 
peaJke & Ohio Ry. Co v. Southern 
Coal. Coke & Mining Co, 254 Ill 
App 238, certiorari denied 51 S 
Ct. 34, 282 US. 860, 75 LBd. 761 
—^Mellon V. Landeck, 248 IllApp 
353—^Illinois Cent. R. Co. v. Bel- 
son. 237 IllApp. 425—New York 
Cent. R. Co. v. Platt & Brahm Coal 
Co, 236 IllApp 150—Elgin, J & E 
Ry Co. V Rockwell Lime Co, 213 
IllApp. 25—Chicago, L & S. R 
Co. V. D E McMillan & Bro. Coal 
Co., 207 IllApp. 58 See Jackson 
V. M Piowaty & Sons, 205 IllA^pp. 
329. 

Ind—American Ry. Express Co. v. 
Johnson Butter Co., 187 NB 405, 
97 Ind App. 537. 

Mass—^Pennsylvania R. Co v. Lord 
& Spencer, 3 NE.2d 231, 105 A. 
LR. 1211. 

Mich—King V. Van Slack, 159 N.W. 
157, 193 Mich 105. 

Minn.—Chicago, M. & St. P. Ry. Co. 

V. Greenberg, 166 N.W. 1073. 139 
Minn. 428. L.RA.1918D 158, Ann. 
Cas 1918E 456. 

Mo.—Boaworth v. Wabash Ry. Co., 
58 SW.2d 448, 332 Mo. 277. affirm¬ 
ing Bosworth V Wabash Ry. Co, 
App. 21 SW.2d 1110—Burton v. 
Wabash Ry Co., .58 S.W.2d 443, 332 
Mo. 268, affirmmg, App, 22 S.W.2d 
201—City of St. Charles v. Wabash 
Ry. Co, App., 65 S.W 2d 655, modi¬ 
fied on other grounds State ex reL 
City of St. Charles v. Becker, 83 S. 
W2d 583, 336 Mo. 1187—Chicago, 
B & Q R. Co. V. Evans, 288 S. 

W. 73, 221 Mo App. 757—^Mobile 
& O R. Co. V. Laclede Lumber Co., 
216 SW. 798, 202 Mo App 630— 
Yazoo & M. V. R. Co. v Richer 
Lead Co., App., 190 S.W. 387. 

^ N.J—Central R. Co of New Jersey 

V National Asbestos Mfg. Co, 
Sup, 127 A 184. 

N.Y.—New York Cent. R. Co. v. War¬ 
ren Ross Lumber Co., 137 N.E. 324, 
234 N.Y. 261, 24 AL.R. 1160, re¬ 
versing 191 N.Y.S. 940, 200 App. 
Div. 851—New York Cent R. Co 

V Maloney, 244 N.Y S. 394, 137 
Misc. 751—American Ry. Exp Co. 
V. Heilbrunn, 198 NY.S. 801, 120 
Misc. 501. 

N.C.—Davis v. Gulley, 188 N.C. 80, 
123 SE. 318. 

Ohio.—C. L Hils Co. v Louisville & 
N R. Co., 162 NE 761, 28 Ohio 
App 459. 

Pa.—^Pennsylvania R, Co. v. De Mar- 
to, 90 Pa.Super. 216—Philadelphia 
& R. R Co V. International Mo¬ 
tor Co., 84 Pa.Super 582. 

S.C—Southern Ry Co. v. Calhoun 
Twine Mill, 180 S-E. 557, 176 S.a 


538—Southern Ry. Co. v. Collins, 
119 SE 833, 127 S.C 219—Davis 
V. Allen. 117 SE 547, 124 SC 
297. 

Tenn—Cleveland, C., C & St. L. Ry 
Co V. Southern Coal & Coke Co, 
248 S W. 297, 147 Tenn 433—Nash¬ 
ville, C & St. L Ry. Co. v Com¬ 
mercial Nursery Co., 8 Tenn App 
16. 

Wis—Waters v. Pfister & Vogel 
Leather Co, 186 NW. 173, 176 
Wis 16 

10 C J: p 446 notes 31, 32. 

The text of Corpus Juris is dted 
with approval 

U. S—^Duncan v. United Steel Co., 
DC.Ohio, 244 P 258, 260 
Tenn.—Cleveland, C, C & St L Ry. 
Co. V Southern Coal & Coke Co, 
248 S.W 297, 300, 147 Tenn 433. 

Storage charges at destination 

(1) Where he is otherwise liable 
for charges, the consignee’s refusal 
to accept a shipment does not re¬ 
lieve him of Lability for reasonable 
storage charges pending the carrier’s 
disposition of the shipment for the 
freight and storage charges —^Nor¬ 
folk & S R Co. V New Bern Iron 
Works & Supply Co, 90 SE. 149, 172 
N.C. 188 

(2) A consignee who has claimed 
the goods as his own, but declined to 
accept them until certain damage is 
adjusted, becomes liable, if the goods 
are not so damaged as to be entire¬ 
ly worthless, for the reasonable stor¬ 
age charges from the time the ear¬ 
ner has refused to recogruize any 
claim for damages —Holloman v 
Southern Ry. Co, 90 SE 292, 172 
NC 372, LRA1917C 416. Ann Cas 
1917E 1069. 

(3) Likewise, where the consignee 
accepts a shipment, pays the freight, 
and receives a portion of the goods, 
he IS liable for storage charges ac¬ 
cruing after his acceptance and 
pending negotiations with the ven¬ 
dor for the return of the shipment 
—^Bailey v. Georgia R R, 126 SE 
896, 33 GaApp 526. 

26. U S —Pittsburgh, C, C & St. 
L Ry. Co. V Eink, 40 SCt. 27, 
250 U S. 577, 63 L Ed 11^1, revers¬ 
ing Pink V Pittsburgh, C, C & 
St. L. Ry Co, 2 Ohio App 235, 
19 Ohio CirCtR,NS., 103. 

Mo.—^Mobile & O R Co v Laclede 
Lumber Co, 216 S.W. 798, 202 Mo 
App 630. 

N.Y.—Transmarine Corporation v 
Delaware & H Co., 216 N.Y S. 623, 
127 Misc. 812. 

27- U.S.—LomsvUle & N. R. Co. v. 
Central Iron & Coal Co., Ala., 44 
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set. 441, 265 US 59, 68 LEd. 
900, affirming, CCA, 284 P. 250— 
Callaway v Atchison, T. & S. P. 
Ry Co. CC.AMO, 35 P.2d 319 
Cal—^New York Cent R Co v. Prank 
H Buck Co.. 41 P2d 547, 2 CaL 
2d 384. 

28- US —Wabash Ry. Co v Horn, 
CC.AI11. 40 P2d 905—Dare v. 
New York Cent. R Co, C.C A N.Y., 
20 P2d 379 

Ala—Western Ry. of Alabama v. 

Collins, 78 So 833, 201 Ala. 455. 
Cal—New York Cent. R Co. v. Prank 
H Buck Co, 41 P.2d 547, 2 CaJ. 
2d 384. 

Ill—^Indiana Harbor Belt R. Co. v. 

Lieberman, 245 Ill App. 503. 

Mass—^Pennsylvania R Co. v. Lord 
& Spencer, 3 N.E 2d 231, 105 AL. 
R 1211. 

Mich.—New York Cent. R Co. v. 
Guyan Coal & Coke Co, 274 NW. 
718, 281 Mich. 82 

N.J —New York Cent. R Co v. Stan- 
ziale, 147 A 457, 105 NJ.Law 593, 
reversing 143 A 834, 6 N J Misc. 
1116—Central R Co. of New Jer¬ 
sey V National Asbestos Mfg. Co, 
Sup, 127 A 184. 

N Y —^New York Cent R Co. v. War^ 
ren Ross Lumber Co., 137 NB 324, 
234 NY 261, 24 AL.R 1160, re- 
versmg 191 N.Y S. 940, 200 App. 
Div 851—New York Cent. R Co. 
V. Maloney, 244 N.Y S. 394, 137 
Misc 751—New York Cent R Co. 

V Satuloff, 202 N Y.S. 297, 122 
Misc 119 

Ohio—^Pennsylvania R Co. v Rice 
Coal Co, 148 N.E. 349, 113 Ohm 
St. 34. 

Pa —^Pennsylvania R R v. Roth- 
stein, 165 A 752, 109 Pa Super. 96 
—West Jersey & S. R Co v. Whit- 
mg Lumber Co, 71 Pa.Super 161 
—Chicago Great Western R R Co. 

V Pederal Stock Pood Co., 8 Pa. 
Dist & Co 217. 

29. Ill—Mellon v. Landeck, 248 lU 
App. 353—^Pere Marquette R Co. v 
American Coal & Supply Co, 239 
IlLApp 139—New York Cent. R 
Co. V Platt & Brahm Coal Co, 236 
IllApp 150 

Mich.—New York Cent. R Co. v. 
Guyan Coal & Coke Co, 274 N.W. 
718, 281 Mich 82—New York Cent. 
R. Co V. Brown, 274 NW 715. 

N J —New York Cent R Co. v. Stan- 
ziale, 147 A 457, 105 N.J Law 593, 
reversmg 143 A 834, 6 N J.Misc. 
1116 

Ohio.—S. A Crerrard Co. v. New 
York, N. a & H. R Co., 176 N.E. 
126, 39 Ohio App. 84. 

Reason, for rule 

'When a consignee orders a re- 
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held not defeated or avoided by reason of direc¬ 
tions or stipulations for the collection of the charg¬ 
es from the person receiving the shipment,^® or 
such person’s partial payment of the charges.^^ 
However, there is some authority to the effect that 
the consignee does not subject himself to liability 
by directing or authorizing delivery of the shipment 
to another,32 unless the latter accepts it as the con¬ 
signee’s agent and particularly has this been 
held where there are provisions or stipulations in¬ 
dicating an intention to have the carrier look sole¬ 
ly to the recipient of the goods for the collection 
of the charges,34 and such person accepts the ship- 
ment.35 


Due to the Interstate Commerce Act and similar 
state statutes imposing an absolute duty on the car¬ 
rier to collect the full amount of the lawful or estab¬ 
lished charges, see infra §§ 393 and 397, many cas¬ 
es have held that the consignee becomes liable for 
the full amount of the charges which the carrier is 
required by law to collect notwithstanding the con¬ 
signee would not have accepted or exercised domin¬ 
ion over the shipment but for a representation that 
the charges had been prepaid,^® or a mistaken un¬ 
derstanding or belief that the charges demanded by, 
and paid to, the earner at the time of the accept¬ 
ance or delivery constituted the full amount of the 
diarges that could and would be collected or de- 


shipment* acceptance of the ship¬ 
ment IS necessarily implied” 

Ill—Mellon V Landeck, 248 IllApp. 
353. 356. 

NY —^New York Cent R, Co. v. Ross 
Lumber Co. 137 NE. 324, 325, 234 
N.Y. 261, 265. 24 A L R. 1160, re¬ 
versing 191 NYS. 940. 200 App 
Div. 851. 

ISTotice of the failure of one to 
whom the shipment was delivered, 
on the consignee’s order, to pay the 
freight is unnecessary to render the 
consignee liable therefor—^New York 
Cent. R Co. v Frank H, Buck Co, 
41 P.2d 547. 2 Cal.2d 384. 

30. XT S.—Wabash Ry. Co. v Horn, 
CCAIll, 40 F2d 905—^Dare v 
New York Cent. R. Co , C.C.A N Y, 
20 F.2d 379 

Ala.—Westem Ry of Alabama v. 

Collins. 78 So 833, 201 Ala 455. 
Cal.—New York Cent. R Co. v. Frank 
H. Buck Co., 41 P2d 547, 2 Cal. 
2d 384. 

IlL—New York Cent. R Co. v. Platt 
& Brahm Coal Co., 236 IllApp. 150 
Mass—^Pennsylvania R Co. v Lord 
& Spencer. 3 N E 2d 231, 105 A L R. 
1211 . 

Mich.—New York Cent. R. Co. v. 
Guyan Coal & Coke Co, 274 NW, 
,718, 281 Mich 82—New York Cent, 
R. Co. V Brown, 274 NW. 715, 
281 Mich. 74. 

N.J.—New York Cent. R. Co v. Stan- 
ziale. 147 A. 457. 105 N J.Law 593, 
reversmg 143 A. 834, 6 N.J.Misc. 
1116. 

N.Y.—New York Cent. R, Co. v War¬ 
ren Ross Lumber Co, 137 N E. 
324, 234 N.Y 261, 24 A.LR. 1160. 
reversing 191 NYS. 940, 200 App. 
Div. 851—New York Cent R Co v. 
Satuloff, 202 N.Y.S. 297, 122 Misc. 
119. 

BeasoxL for rule 

"The directions were for the bene¬ 
fit of the carrier, not for the bene¬ 
fit of the . . . [consig^nee.] The 
earner was not bound at its penl 
to enforce payment of the freight 
from the . . . [person to whom 
it delivered the goods.] The lan¬ 


guage used . . . was not con¬ 

tractual Its effect was merely to 
give . . . [the carrier] an option 

to demand pa 3 nnent from the person 
to whom it delivered the goods.”—- 
New York Cent R. Co. v Ross Lum¬ 
ber Co, 137 NE. 324, 325, 234 N.Y 
261, 266, 24 AL.R. 1160, reversing 
191 NY.S. 940, 200 App Eiv. 851. 

Belivezy ^ held not grant of credit 
by earner to purchaser of goods 
from consignee.—^Wabash Ry. Co v. 
Horn, CCAIU. 40 P-2d 905 

31- Ill—New York Cent. R. Co v. 
Platt & Brahm Coal Co., 236 Ill. 
App. 150. 

32. Ark —Davis v. City Fuel Co., 
248 SW. 572. 157 Ark 455. 

Ill—^Pere Marquette R. Co. v. Amer¬ 
ican Coal & Supply Co., 239 Ill App 
139. 

Tenn—Cleveland, C., C. & St. L. Ry. 
Co. V, Southern Coal & Coke Co., 
248 SW. 297, 147 Tenn 433. 

10 C J. p 446 note 27. 

Seasons for role 

(1) “The fact that an original 
consignee reconsigns the goods ship¬ 
ped and that the railroad complies 
with the order, is no indication either 
actual or constructive, that the rail¬ 
road IS looking to the consigniee for 
the payment of the freight, or that 
the railroad is giving up the lien it 
has upon the goods, for the amount 
of the freight charges.”—Pere Mar¬ 
quette R. Co V. American Coal & 
Supply Co, 239 lUA^pp. 139, 148. 

(2) Further, it has been said that 
m such circumstances the consign¬ 
ment IS in effect a single one from 
the pomt of origm to the last-named 
destmation, that liability for the en¬ 
tire charges cannot be split, and that 
the consignee is not liable for any 
of the charges masmuch as he ceases 
to be the consignee before the trans¬ 
portation service is completed.—Da¬ 
vis V. City Fuel Co., 248 SW 572. 
157 Ark. 455. 

Assignment of bin of 

(1) Where a consignee, in a bill 
of lading stipulatmg that the owner 
or the consignee shall pay the 
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freight, assigns the bill of lading 
before delivery, and the carrier 
makes delivery to the assignee who 
purchased the goods from the con¬ 
signee, the consignee is not liable 
for the freight.—St. Louis South¬ 
western R. Co. V. Browne Gram Co., 
Tex Civ App, 166 S.W 40 

(2) The rule as stated has been 
quoted from Corpus Juris.—Cleve¬ 
land, C, C & St. L. Ry. Co. v. South¬ 
ern Coal & Coke Co., 248 S W. 297, 
301, 147 Tenn 433 

33- Ill—Chicago, I. & S. R Co. v. 
D. E. McMillan & Bro. Coal Co., 
207 IllApp 58 

Tenn.—Cleveland, C, C. & St. L. Ry 
Co V Southern Coal & Coke Co., 
248 S.W. 297, 147 Tenn. 433 
10 C J. p 446 note 28. 

34L. Ill—Chesapeake & Ohio Ry. Co. 
V Southern Coal, Coke & Mining 
Co, 254 IllApp. 238, certiorari de¬ 
nied 51 set. 34. 282 US. 860, 75 
L Ed 761—Chicago, I. & S R. Co. 
V. D E. McMillan & Bro Coal Co., 
207 IlLApp 58. 

Carrier held, to have contracted to 
collect the charges from the person 
to whom the shipment is delivered, 
provided such person accepts the 
shipment —Chesapeake & Ohio Ry. 
Co V. Southern Coal, Coke & Mining 
Co., 254 Ill.App. 238, certiorari de¬ 
nied 51 set. 34. 282 U.S. 860, 75 L. 
Ed 761. 

JDirectioiL that "charges follow*’ 

Ill —Chicago, I. & S. R. Co. v D 
E McMillan & Bro Coal Co., 207 
IllApp. 58. 

35- Ill.—Chesapeake & Ohio Ry Co. 
V. Southern Coal, Coke & Mming 
Co, 254 Ill App. 238, certiorari de¬ 
nied 51 set. 34. 282 U.S. 860. 75 
LEd 761. 

36. U S —Westem & Atlantic R Co- 
V. Underwood, D.C.Ga, 281 F. 891 
—Great Northern Ry. Co v. Hyder, 
D.C.Wash.. 279 F 783. 

Ohio.—Louisville & Nashville R. Co. 
V. Magnus Co., 13 Ohio Cir.Ct,N.S, 
305. 

Tenn—Nashville. C. & St. L. Ry. Co. 
V. Commercial Nursery Co., 8 Tenn. 
App. 16. 
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manded;^^ and this is so although the carrier has 
delayed seeking to enforce the liability of the con- 
sigpnee until after the consignor who has agreed to 
pay the charges has become insolvent.^* However, 
there are some cases to the effect that these statutes 
do not require that a consignee accepting the goods 
be held liable for the full legal charges under any 
and all circumstances The consignee has been 
held not liable where the carrier agreed to look sole¬ 
ly to the consignor,or the charges were such that 
the consignee had no actual or constructive knowl¬ 
edge thereof at the time of his acceptance and 
where the consignor was the owner of the goods, to 
the knowledge of the carrier, a consignee paying the 
full charges demanded when he accepts the goods 
has been held under no obligation to pay charges 
beyond the amount stated, although the carrier made 
a mistake as to the amount.^^ 

Where no route has been designated, a consignee 
who has become liable for the charges can be held 
for the charges over the usual route,^^ and if the 
consignor has designated the route the consignee 
can be compelled to pay the charges over the route 


so designated, although a cheaper route was avail¬ 
able,^^ but the consignee is not liable, despite his 
acceptance of the shipment, for additional charges 
over a route other than the one selected by the 

consignor.^5 

Freight charges may be recovered or collected 
from a consignee who has assumed liability there¬ 
for notwithstanding a failure of the carrier to ex¬ 
haust its remedies against the consignor or show 
the latter to be insolvent.^® 

Agency of consignee. There arc a number of cas¬ 
es to the effect that a consignee who, to the knowl¬ 
edge of the carrier, acts as an agent or factor in 
accepting or exercising domimon over the shipment 
does not become liable for the charges,^^ unless 
he has expressly undertaken to pay the same,^® 
However, the agency of the consignee does not pre¬ 
vent him from becommg liable where the carrier 
has no knowledge or notice thereof at the time of 
the delivery and acceptance of the goods and in 
such a case if the carrier has made a mistake as to 
the amoimt of the charges and accepted less than 
the full amount it may subsequently recover the un- 


37. US—Adams v. Mills, IlL, 52 S 
Ct 589, 286 U,S. 397, 76 LEd 
1184, reversing, C C.A, Adams v 
Mellan, 51 F.2d 620, affirming, D. 
C, 39 P2d 80, certiorari granted 
52 S Ct. 208, 284 U S. 614, 76 L. Ed. 
525—^Louisville & N R Co. v. 
Central Iron & Coal Co., Ala, 44 
set. 441, 265 US 59, 68 r..Ed. 
900, affirming, C.CA, 284 F. 250— 
New Xork Cent. & H. R. R Co. v. 
York & Whitney Co., 41 S Ct. 509, 
256 US 406, 65 LEd 1016, affirm¬ 
ing in part and reversing in part 
119 N B. 855, 230 Mass. 206— 

Pittsburgh. C., C &*St L Ry Co. 
V. Fink. 40 S-Ct. 27. 250 U.S. 577, 
63 L Ed. 1151, reversing Pink v. 
Pittsburgh, C., C. & St. L Ry. 
Co., 2 Ohio App 235, 19 Ohio Cir. 
Ct.,N.S , 103—Westem Gram Co. v. 
St Louis-San Francisco Ry Co, 
CCJLAla, 56 F.2d 160—Callaway 
V. Atchison, T. & S. P. Ry Co., C. 
C A.Mo , 35 F 2d 319—St. Louis-San 
Francisco Ry. Co. v. Republic Box 
Co. D.CTex.. 12 F.2d 441—^Davis 
V. Akron Feed & Millmg Co., C C. 
A Ohio, 296 P 675. 

Ala.—^Louisville & N. R. Co. v. A. 
N. Chappell & Co.. 109 So. 574, 215 
Ala. 31, reversing 109 So 573, 21 
Ala App. 531. 

Ill.—^Illinois Cent. R. Co. v. Belson, 
237 IllJ^pp. 425—Elgin, J. & B 
Ry. Co. V. Rockwell Lime Co, 213 
IlLApp. 25. 

Ind.—American Ry. Express Co. v. 
Johnson Butter Co, 187 NE. 405, 
97 Ind.App. 537. 

Kan.—Atchison, T. & S. F. Ry. Co. 


V. Wagner, 172 P 519, 102 Kan 
817, LRA 19181) 1105. 

Mich.—King V Van Slack, 159 N.W. 
157, 193 Mich 105 

Minn.—Chicago, M & St. P. Ry. Co 
V. Greenberg, 166 N.W 1073, 139 
Minn 428, LR.A1918D 158, Ann 
Casl91SE 456 

Mo.—^Mobile & O R Co v. Laclede 
Lumber Co.. 216 SW. 798, 202 Mo. 
App 630—^Yazoo & M. V. Co. v 
Picher Lead Co, App., 190 S.W 
387. 

N.C—^Davis V. Gulley, 188 N.C. 80, 
123 SE. 318 

Fa—Pennsylvama R. Co. v. De Mar- 
to, 90 Pa Super. 216. 

S.C —Southern Ry Co v. Calhoun 
Twme Mill, 180 SB 557, 176 SC 
538—Southern Ry Co v. Collins, 
119 S.B. 833. 127 SC 219. 

Wis—Waters v. Pfister & Vogel 
Leather Co„ 186 N.W 173, 176 Wis 
16 

10 CJ. p 446 notes 30, 31, 35, p 447 
note 36. 

Sfti U S.—Callaway v. Atchison, T 
& S. P Ry. Co. CC.A.MO., 35 F 
2d 319 

Mo.—^Mobile & O. R Co v. Laclede 
Lumber Co, 216 S.W. 798, 202 Mo 
App 630. 

Ohio—Cleveland, C., C. & St L 
Ry Co. V. McKenzie Lumber Co., 
147 N.B 8, 112 Ohio St. 80. 

40- Ohio-—Cleveland, C., C. & St. L 
Ry Co. V. McKenzie Lumber Co, 
supra. 

Pa.—Chicago Great Western R Co 
V. Federal Stock Food Co., 8 Pa 
Bist. & Co. 217. 
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41- Ohio.—Cleveland, C., C & St. L 
Ry. Co. V McKenzie Lumber Co, 
147 NE 8. 112 Ohio St 80. 

42, Ala—Central of Georgia R. Co 
V. Southern Ferro Concrete Co., 68 
So. 981, 193 Ala 108, Ann.Cas 
1916E 376. 

10 C.J. p 447 note 37. 

43- Pa—Philadelphia & Reading Ry 
Co. V. Parry, 66 Pa Super. 49. 

44- La—Vicksburg, S & P. Ry. Co 
V. Kidd-Russ Trunk & Bag Co., 130 
So 630, 15 La App 374. 

45- La—^Texas & P. Ry Co v Con¬ 
solidated Companies, 156 So 215, 
180 La 180, affirming, App., 151 So 
433 

43. Tenn—Nashville, C & St L. Ry 
Co V. Commercial Nursery Co., 8 
Tenn App. 16 

47- Mass—^Boston, etc, R Co. v. 
Whichter, 1 Allen 497. 

NY.—Dart v Ensign, 47 NY 619. 

10 C J. p 446 note 33. 

43. US —Rice v Louisville & N. R 
Co, CCALa, 264 F. 427. 

Ill.—See Jackson v. M. Piowaty 
& Sons, 205 Ill App 329 

Mass—^Pennsylvania R Co. v. Lord 
& Spencer, 3 NE2d 231, 105 AL. 
R 1211. 

Pa.—^Pennsylvania R R. v. Rolh- 
stein, 165 A 752, 109 Pa Super. 96. 

10 C J. p 446 note 34. 

Prior notice insufficient 

Mass—Pennsylvania R Co. v. Lord 
& Spencer, 3 N.B 2d 231, 105 AL.R. 
1211 . 

Pa.—^Pennsylvania R. R. v. Roth- 
stein, 165 A 752, 109 PaSuper. 96. 
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dercharge from the consignee.®® Furthermore, it 
has often been held that, under the Interstate Com¬ 
merce Act and similar state statutes, a consignee 
accepting or exercising dominion of the shipment is 
liable for the full legal charges, although he is, to 
the knowledge of the carrier, a mere agent or fac- 
tor.si The provisions of § 3 (2) of the Interstate 
Commerce Act, 49 U.S.C.A. § 3 (2) as amended 
March 4, 1927 c 510 § 1, 44 U.S.St. at L. p 1447, 
to the effect that a consignee shall not be legally^ 
liable for charges beyond those demanded of him 
at the time of the delivery if he is only an agent and 
prior to delivery of the property has notified the 
carrier in writing of such agency, have been held 
inapplicable where the consignee instead of accept¬ 
ing the goods refused to accept the shipment,or 
reconsigned it to another who subsequently refused 
It, or where the charges were not of the type spec- 
ified.®® 

§ 317- Payment of Charges at End of 

Transportation 

If the charges have not been prepaid, the carrier's 
duty to deliver the goods and the consignee’s duty to pay 
the charges at the end of the transportation are generally 
concurrent. 

Where prepayment has not been demanded, see 
supra § 313, it is generally held, since a earner has 
a lien for its charges, see infra § 325, that its duty 


to deliver the possession of the goods at the end of 
the transportation, and the consignee’s duty to pay, 
are concurrent.®^ 

In accordance with the foregoing, the carrier is 
not ordinarily entitled to its freight charges, until 
it is ready to fulfill its contract and make complete 
and final delivery of the possession of the goods,®® 
in the condition in which they were received.®® The 
interruption of delivery by some cause not the fault 
of the consignee will not excuse the complete deliv¬ 
ery required as a condition to the right to freight ,®'^ 
but, when the consignee is notified of the arrival 
of the goods and the earner's readiness to deliver, 
freight is due, although it may be necessary or de¬ 
sirable, in making actual delivery, to switch the car 
containing the goods to a particular track,®® and the 
consignee cannot require delivery at an impossible 
place not in accordance with the contract.®® Also, 
the carrier may be entitled to compensation, not¬ 
withstanding the transportation is not completed and 
the goods are not delivered at the terminus, if it was 
without negligence and the interruption or nondeliv¬ 
ery was due to the wrong of the shipper.®® 

The consignee, on the other hand, must usually 
pay or tender the freight properly and lawfully due 
before he will be entitled to possession of the 
goods,®! unless there has been a waiver of this re- 
quirement.®^ The amount due should be tendered, 


50l Mass—Tork, etc, R Co 
V York, etc./ Co. 102 N.E 366, 215 
Mass 36. 

10 C.J p 446 note 35. 

51- US.—Adams v Mills. Ill, 52 S 
Ct 589. 286 U S 397. 76 L Ed 1184, 
reversing, CCA, Adams v. Mel- 
lan, 51 P2d 620. affirming, DC, 
39 P 2d 80, and certiorari granted 
52 S Ct 208, 284 U S 614. 76 L Ed. 
525—^New York Cent. & H. R. R. 
Co. V York & Whitney Co, 41 S 
Ct. 509, 256 U S 406, 65 L.Ed. 1016, 
affirming in part and reversing in 
part 119 NE 855. 230 Mass. 206— 
Callaway v. Atchison, T. & S P. 
Ry. Co., CCA Mo. 35 P 2d 319— 
Western & Atlantic R Co v. Un¬ 
derwood, D.C Ga, 281 P 891, 

Ala—^Louisville & N, R Co v. A. 
N. Chappell & Co.. 109 So 574, 215 
Ala. 31, reversing 109 So. 573, 21 
Ala.App 531. 

52. Mass.—^Pennsylvania R Co. v 
Lord & Spencer, 3 N.E2d 231, 105 
ALR 1211. 

53. Pa.—^Pennsylvania R R v. 
Rothstein, 165 A 752, 109 Pa.Su- 
per 96 

54. US—Louisville & N. R Co. v 
Central Iron & Coal Co., Ala., 44 S 
Ct. 441, 265 U.S. 59, 68 LEd. 900, 
aim'ming, C.C.A., 284 P. 250—Low- 


den V Iroquois Coal Co, D C Ill., 18 
P Supp. 923 

Ala.—^Emerson v. Central of Georgia 
Ry. Co, 72 So 120, 196 Ala. 280. 
LR.A1916P 120. 

Pa—Chicago & N W. R. Co. v. 

Picard, 98 Pa Super 134. 

10 C J p 447 note 45. 

55u Ky—Louisville & N. R Co. v. 
Johnson, 10 S W.2d 1104, 226 Ky. 
322. 

N.J.—Jefferson Macaroni Co v. Penn¬ 
sylvania R Co., 154 A 188, 9 N J. 
Misc 405, affirmed 160 A. 635, 109 
NJLaw 266 

Tex—Pittman v. Fort Worth Ware¬ 
house & Storage Co., 258 S.W 1105, 
motion to recall mandate grranted 
263 S.W. 636. 

10 C J. p 447 note 47. 

Corpus Jnris cited m Jefferson 
Macaroni Co v. Pennsylvania R Co, 
154 A. 188, 189, 9 N.J Misc. 405, af¬ 
firmed 160 A. 635, 109 K J.Law 266. 

Delivezy to wrong person 

If prepayment has not been exacted 
a earner is not entitled to its freight 
until it has transported and delivered 
the shipment in accordance with the 
bill of lading, and, if it converts the 
shipment by delivering it to one not 
the true owner, it cannot collect the 
freight from the true owner.—^Louis¬ 
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ville & N. R. Co. V. Johnson, 10 S.W 
2d 1104, 226 Ky. 322 
56- N.J.—^Jefferson Macaroni Co. v 
Pennsylvania R Co, 154 A 188 9 
N J.Misc. 405, affirmed 160 A. 635. 
109 NJ.Law 266. 

57. NY—Rowland v. Miln, 2 Hilt. 
150 

sa. Wis.—McDonald v Chicago & N. 
W Ry. Co. 266 N.W. 246. 221 Wis. 
95 

10 C J p 447 note 48. 

59- U S —O'Rourke v. Two Hundred 
and Twenty-One Tons of Coal. D C. 
NY, IP. 619 

60- Kan—^Hebrlee v Hawley, 211 P. 
129, 112 Kan. 398. 

61- Ala.—Southern Ry. Co. v Wood- 
stock Mills, 161 So. 519, 230 Ala. 
494. 

Ariz — W ells Fargo & Co, Express, 
S. A. v. Tribolet. 50 P 2d 878, 46 
Ariz 311 

Kan—Strong v Atchison, T & S. F. 

Ry. Co, 254 P 405, 123 Kan. 161. 
Okl—St. Louis, L M & S. Ry. Co. 

V. McNabh, 162 P. 811. 63 OkL 87. 
10 C J. p 447 note 52. 

62- Ariz. —W ells Fargo & Co., Ex¬ 
press, S. A V Tribolet, 50 P:2d 
878, 46 Ariz 311. 

Pa.—Chicago & N. W. R. Co. v. Pic¬ 
ard. 98 Pa Super. 134- 
10 C.J. P 448 note 53. 



§317 


CAJRBIEBS 


13 C.J.S. 


even though excessive freight is demanded,®* un¬ 
less the extortionate charge is made under such 
circumstances as to make it dear that a tender of 
the lawful charges would be refused, or the carrier 
refuses unequivocally to accept any amount less 
than that demanded, under which circumstances the 
shipper is excused from making a formal tender be¬ 
fore treating the carrier’s refusal to deliver as a 
conversion, as the law does not require one to do 
a vam thing.®^ 

The consignee has a right to examine the goods 
as to quantity, quality, and condition before accept¬ 
ing delivery and becoming liable for freight.®® If 
the goods have been damaged, due to the fault of 
the earner, neither the consignee nor the shipper is 
obhged to accept the damaged goods and pay freight 
thereon,®® and, as discussed m § 318 infra, a claim 
for damages for which the carrier is liable may 
be offset against its claim for freight. A tender of 
freight has been held excused where the amount of 
damage to the consignment is greater than the 
freight,®*^ and, if part of the goods has been dam¬ 
aged, the shipper or consignee is entitled to have 
the undamaged goods released from the carrier’s 
lien on payment of the freight charges thereon, 
without payment of the freight on the damaged 
goods,®® and the consignee is justified m refusing 
to receive the entire shipment on the refusal of the 
earner to receive freight for the undamaged part 
and to make delivery thereof or to make allowance 
for the damage.®* If, however, the contract is 
divisible, the carrier may be entitled to its charges 
for the transportation of that part of the shipment 


which has not been damaged or lost,^® and, if the 
carrier has completely rendered the service re¬ 
quired of it by its contract and unloaded the goods 
and tendered them to the owner, it is entitled to its 
freight, although the owner refuses to accept actu¬ 
al delivery of the goods because of their damaged 
condition, where the carrier is not responsible for 
such damage and no claim is made against it on 
account of the damage.^i Where the tariff rules 
forbid an inspection on c. o. d. shipments without 
the consent of the shipper, a consignee who, on be¬ 
ing denied a right of inspection because of lack of 
the shipper’s consent, has paid the charges and ac¬ 
cepted possession of the goods cannot thereafter 
recover the chajges back on the theory that he was 
wrongfully denied an mspection.^* 

§ 318. Actions to Recover Charges 

a. In general 

b. Defenses and counterclaim or set-off 

c. Limitations and time to sue 

d. Pleadings 

e. Evidence 

f. Trial 

a. In General 

Actions to recover charges are generally in the na¬ 
ture of an action ex contractu, such as in assumpsit, and 
are governed by the rules relating to civil actions gen¬ 
erally. 

An action ex contractu, such as of assumpsit on 
the common counts, is generally the proper form 
of action by which a carrier may recover its charg¬ 
es from the person legally liable therefor and. 


What constitutes a waivex 
(1) Surety bond, griven by owner 
)f groods to camel*, wbich recited 
that carrier would transport groods 
nrithout first exacting: freight charg¬ 
es, has been held not extension of 
credit for shipments or a waiver of 
the carrier's lien, which would en¬ 
title owner to possession of goods 
without payment of freight charges, 
but only a waiver of prepayment of 
charges.—Wells Fargo & Co, Ex¬ 
press, S A. V. Tnholet, 50 P.2d 878, 
46 Anz 311. 


(3) Further illustrations see 10 C 
J. p 448 note 53 [a], [b]. 

63L Ark —^Iioewenberg v. Arkansas, 
etc., R. Co., 19 S.W. 1051, 56 Ark. 
439. 


©t Ean.—^Missouri Pac. R. Co v. 
Peru-Van Zandt ImpL Co, 85 P. 
408, 87 P. 80, 73 Kan. 295, 117 Am. 
SR. 468, 6 LRA.,N.S., 1058, 9 Ann. 
Cas 790. 

10 C J. p 448 note 57. 

©5. US —^Bnttan v. Bamaby, CaL, 
21 How. 527, 16 L. Ed. 177. 

10 C J p 447 note 51. 

©& N J —Jefferson Macaroni Co. v. 
Pennsylvania R Co, 154 A. 188, 9 
NJMisc 405, affirmed 160 A. 635. 
109 N.J Law 266. 

10 C J. p 448 note 60. 

©7- SC—Powder Co v Port 
Royal, etc., B. Co, 25 S.E 153, 47 
S.C. 324. 58 Am SR. 880. 

10 C J p 448 note 58 

68u N J.—^Jefferson Macarom Co v 
Pennsylvania R Co, 154 A 188, 
9 N J.Misc. 405, affirmed 160 A. 635, 
109 K.J.Law 266. 

©9- N.J.—Jefferson Macaroni Co. v. 

Pennsylvania R. Co., supra. 

70- Mass —Boston, etc., R. Co. v 
Brown, 15 Gray 223. 
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Mo—^Dean v. Toledo, St. L. & W. R. 
Co, 128 S.W. 10, 148 Mo.App 428. 

71- NY.—Stevens v. Atchison, T. & 
S. F. Ry. Co. 202 N.T.S 195, 207 
AppDiv 442, afiSLrmed 147 N.E. 200, 
234 NY 572, certiorari denied 45 

. S.Ct. 463, 267 U.S 603, 69 L.Ed 809. 

72- La —Astugue v. American Ry. 
Express Co, 131 So. 62, 15 La.App. 
347. 

73- U.S.—Chicago, L & L Ry. Co. v. 
International Milling Co., D.C. 
Minn. 33 F2d 636, affirmed, C.C.A., 
43 F2d 93, certiorari denied 51 S. 
Ct. 89. 282 U S 885, 75 L Ed 781— 
Davis v Smutzinger, C.C.A.Pa., 281 
F. 640 

Ala—^Hurt v Atlanta, B & A Ry. 

Co, 84 So. 631, 17 Ala.App. 241. 

N D.—Minneapolis, St P. & S. S. M. 
Ry. Co. V. Washburn Lignite Coal 
Co, 168 NW 684, 40 N D. 69. 12 
A.L R. 744, error dismissed 41 S Ct. 
140. 254 US. 370. 65 L.Ed. 310. 
Beeovezy an. gnantum meruit 

Plaintiff's agreement with defend¬ 
ant railroad, as to compensation for 


(2) Carrier does not waive its 
right to have freight charges paid 
before delivery of goods to owner 
because it directs owner to make de¬ 
mand for goods from consignee who 
is in possession of bills of lading. 
—Wells Fargo & Co., Express, S A. 
V. Trihglet, supra. 



13 C.J.S. 


CABRIEB8 


§ 318 


for the most part, such actions are governed by the 
rules relating to ordinary civil actions.74 Except 
in so far as such jurisdiction has been ousted by 
the Interstate Commerce Act, the state courts have 
jurisdiction of actions for charges on interstate 
transportation, and, where charges for intra-state 
transportation are involved, the state courts are not 
ousted of jurisdiction by an agreement that dis¬ 
putes as to rates should be adjusted by the inter¬ 
state commerce commission.'^® 

Parties. Usually, any carrier who could properly 
have collected the charges is a proper party plaintiff 
to bring an action for the recovery thereof.^® Ac¬ 
tions to recover charges for shipments over several 
lines have been held properly brought both by the 
initial,^^ and the terminal or delivering,78 carrier; 
and the initial carrier has been held not a necessary 
party to the terminal carrier’s action for charges, 
although charges advanced to the imtial carrier are 
included and the shipper is asserting a tlaim based 
on the latter’s negligence.'^® Either or all of the 
persons who may be liable for the charges, under 
the rules stated in § 316 supra, are proper parties 


defendant®® 

Amount of recovery. Apart from the fact that 
interest may be allowed in the discretion of the 
court,®! the amount recoverable, in an action for 
charges, is ordinarily fixed by the amount the car¬ 
rier is entitled to collect or charge under the rules 
stated in § 314 supra. Where the applicable legal 
rate is established or proved, the amount of recov¬ 
ery IS fixed thereby and no question can be raised, 
or inquiry made, as to its reasonableness.®® 

b. Defenses and Oonntercl;>^i‘m or Set-Off 

Defendant may assert any proper defense, or may 
enforce, by way of set-olT or counterclaim, a valid claim 
or demand against the carrier. 

Practically any matter which tends to defeat or 
diminish the carrier’s right of recovery, either m 
whole or in part, may be asserted by way of de¬ 
fense,®® provided it has been properly pleaded.®^ 
Also, it is generally held that defendant may set 
off, or counterclaim for, a valid daim or demand 
against the carrier, either to defeat or reduce its 
recovery,®® or to obtain affirmative relief against 


switclungr of cars engag^ed in state 
traffic, that a dispute m rates should 
be adjusted by interstate commerce 
commission, did not oust the juris¬ 
diction of the state courts, and re¬ 
covery might be had against plamtiff 
on a guantum meruit, as to such 
cars, where it had made payments at 
scheduled rates which were less than 
actual cost of service.—^Pittsburgh 
& Li R Co V South Shore R. Co, 
107 A. 680, 264 Pa. 162. 

74. U S.—Chicago, I & Li. Ry. Co. v. 
International Milling Co, DC 
Minn, 33 F 2d 636, affirmed, CCA, 
43 F2d 93, certiorari denied 51 S. 
Ct. 89. 282 US 885, 75 L.Bd. 781. 

75u Pa —Pittsburgh & Ii. E R Co v. 
South Shore R Co, 107 A 680, 264 
Pa. 162 

70. Tex.—^United Hay Co v. St. 
Louis, B. & M Ry. Co, CivApp., 
74 SW.2d 766. 

77- Ark.—St Louis S W. R. Co v. 
Gramlmg, 133 S W. 1129, 97 Ark. 
353 

Tex—^United Hay Co. v. St. Louis, R 
& M. Ry. Co, Civ.App., 74 S.W.2d 
766 

78.1 Ark—^Price v New York, C & 
St. L. R. Co, 300 S W. 373, 175 Ark. 
688 . 

Ill.—Pennsylvania R. Co. v. Cunnmg- 
ham, 224 Ill.App. 584. 

La.—^Yazoo & M V R. Co v. A- Marx 
& Sons, 135 So. 64, 17 LaApp 172, 
rehearing demed 135 So. 675, 17 La. 
App. 172 

Minn—^Illinois Cent. R. Co. v. Van 
Dusen, Harringrton Co, 212 NW. 
940, 214 N-W. 278, 170 Minn. 488, 


certiorari denied 48 S.Ct 116, 275 
U.S 554, 72 LEd. 422. 

10 C.J. p 449 note 68. 

79- Ark—Price v. New York, C & 
St L. R Co., 300 S.W. 373, 175 
Ark 688. 

10 C J. p 449 note 69. 

80- Ga—Clemons v Payne, 105 S.E 
623, 26 Ga.App. 142 

81. Tenn—Oman v. Tennessee Cen¬ 
tral Ry. Co, 7 Tenn App 141 
Wis —^Mellon v. Johnson Co, 219 N. 

W 352, 196 Wis 64 
88. Wis—^Mellon v- Johnson Co, 
supra. 

10 C J p 449 note 76. 

83- US —^BVllerlon Lumber Co v. 
Chicago, M„ St P & P R. Co, 
Minn, 51 S Ct 227, 282 U S 520, 75 
L.Ed. 502, reversing, C.CA., 36 P. 
2d 180, certiorari granted 50 S Ct. 
249, 281 U.S. 709. 74 LEd. 1132 
Xiack of notice ox knowledge of bill 
of lading’s contents 
In an action for freight charges 
on an interstate shipment, where a 
statement sets forth a uniform bill 
of ladmg issued by all carriers un¬ 
der the federal law and containing 
notice of the various stipulations 
which, after approval m the manner 
provided by law, become binding on 
every party concerned, it is no de¬ 
fense that defendant never received 
a copy of the bill nor affirmative no¬ 
tice of its contents—West Jersey 
& S R Co. V. Whiting Lumber Co., 
71 Pa.Super. 161. 

Paarment constitutes a defense. 
U.S—^E^illerton Lumber Co. v. Chica¬ 
go, M., St. P. & P. R. Co., MiTiTi-, 51 
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set. 227, 282 US. 520. 75 L.Bd. 
502, reversing, CCA, 36 F.2d ISO, 
certiorari granted 50 S Ct. 249, 281 
US 709. 74 LEd. 1132. 

N.Y—Lehigh Valley R Co. v- Wey- 
ant, 165 N.Y.S. 391. 

84. CaL—Southern California Com¬ 
mercial Co. V. Alberti, 207 P. 1023, 
58 Cal App. 84. 

85- U.S—Chicago. M. & St P Ry. 
Co V. Pioneer Grain Corporation, 
D C Minn., 26 P.2d 90—^Payne v. 
Clarke, DC Cal., 2*11 F. 525. 

Ala—Central of Georgia Ry. Co. v. 
Birmingham Sand & Brick Co. 64 
So. 202, 9 Ala App 419. 

N.Y.—^New York Cent. R. Co. v Fed¬ 
eral Sugar Refining Co , 194 N Y S- 
467, 201 AppDiv. 467 
10 C J. p 448 note 60. 

Coxpus Juris IS cited in St. Louis- 
San Francisco Ry. Co. v Morgan, Mo. 
App. 297 S.W. 717. 718. 

Claim axising out of diffexent ship¬ 
ment 

(1) It has been held that damages 
from railroad’s failure to accept cars 
cannot be set off against legitimate 
freight charges on different ship¬ 
ment—New York Susquehanna & 
Western R. Co. v. Ruthven, 88 Pa. 
Super. 501. 

(2) Other authority, however, has 
held defendant entitled to counter^ 
claim for damages for goods lost on 
other shipments.—Chicago & N W- 
Ry. Co. V. B. C. Tecktomus Mfg. 
Co, D.CWis., 262 F 715. 
Countenrclalm InconslsteiLt with coil- 

txact 

Shipper’s counterclaim for dam- 
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It for any excess.*® It is now fairly well establish¬ 
ed that this rig^ht of set-off or counterclaim is not 
aflFected or restricted by the provisions of the In¬ 
terstate Commerce Act, or similar state statutes,*7 
but prior to the decision of the United States su¬ 
preme court in Chicago & N. W. Ry. Co. v. Lin- 
dell,** a number of cases, most of which may now 
be regarded as overruled, denied the right to main¬ 
tain a counterclaim or set-off, on the theory that 
the allowance thereof would be to provide a means 
for avoiding statutory rules and restrictions against 
discrimination and rebates.** However, in the ab¬ 
sence of some special contract or statutory provi¬ 
sion changing the rule, the right of the consignee 
or owner to offset damages against freight charges 
cannot be asserted against the last carrier with ref¬ 
erence to damages on the line of the preceding car¬ 
rier, either as to the last carrier’s charges or the 


charges which it has advanced to the preceding ear¬ 
ner, the remedy bemg against the carrier m whose 
hands the damage occurred.*® 

The defense of waiver or acquiescence is not 
available where the railroad accepted payment on 
the basis of a lower classification of the goods 
shipped but insisted on, and sued for, the balance 
claimed under a higher classification.® 1 

c. T.iTnitations and Time to Sue 

While mere delay is not fatal, an action for charges 
may be barred if not brought within the time prescribed 
by the applicable statute of limitations. 

While mere delay or laches does not necessarily 
bar a carrier’s right to bring an action for charg¬ 
es,®* such an action cannot be brought after the ex¬ 
piration of the time prescribed by an applicable 
statute of limitations.*®* In the absence of federal 


agres because of substitution was in¬ 
consistent with shipper’s uncondi¬ 
tional agreement, made after alleged 
damages accrued, to pay all tariff 
charges, and was accordingly denied. 
—Ftnladelphia & R. Ry Co. v. Tay¬ 
lor, 156 A 587, 102 Pa Super. 31. 

Set-off between caxxiensi 

In assumpsit by plaintiff railroad, 
defendant railroad, a plant facility, 
switching cars for plamtiff, might 
set off the difference, if any, between 
the actual cost of service rendered 
in state traffic, and the amount re¬ 
ceived on account prior to the ef¬ 
fectiveness of the Public Service Act, 
but the allowance of a set-off for 
services thereafter rendered, and for 
services in interstate traffic would 
require a new tnal —^Pittsburgh & 
L. R R Co V South Shore R Co, 
107 A. 680, 264 Pa, 162 

86. Ga—^Battle v. Atkinson, 71 SR 
775, 9 Ga,App. 488. 

87. US —Chicago & N. W Ry Co 
V. Lindell, 50 S Ct 200, 281 U.S 14, 
74 LBd 670, followed in, CCA, 
39 F 2d 1021—Wells Fargo & Co, v, 
Cuneo. DCNT.. 241 F. 727 

N Y —New York Cent. R Co. v De 
May, 277 N.YS. 17. 154 Misc. 373— 
Pennsylvania R. Co v. Bellinger, 
166 NYS. 652, 101 Misc 105 
Tenn—Nashville, C & St. L Ry. v. 
Tennessee Mill Co, 227 S.W. 443, 
143 Tenn. 237 
10 C J. p 448 note 62. 

Pozmal coTmterciai-ni nmiecessazy be¬ 
fore co™-»«i«*sion 

In a proceeding before the inter¬ 
state commerce commission to recov¬ 
er undercharges, defendant may re¬ 
cover an overpayment of freight 
charges to a carrier, notwithstanding 
the absence of a formal counterclaim 
—Chicago, B & Q R. Co. v. U. S., 73 
CtCl. 250, certioran demed 53 S Ct 
12, 287 U.S. 599, 77 laJEA, 522. 


88. U S —Chicago & N. W. Ry. Co 
V Lindell. Cal, 50 SCt. 200. 281 
US. 14, 74 LEd 670. 

89- U.S —Michigan Cent R- Co v. 
Carl & W. J. Piowaty. DC.I11. 36 
F.2d 604—^Fullerton Lumber Co v 
Chicago. M. St P & P. R Co, 
Minn., 36 F.2d 180, certioran grant¬ 
ed 50 set. 249. 281 U.S. 709, 74 
L.Ed. 1132, reversed on other 
grounds 51 S.CL 227. 282 US 520, 
75 LEd. 502—^Pennsylvania R Co 
V. South Carolina Produce Ass’n, 
B.CSe., 25 F.2d 315—Johnson- 
Brown Co V. Delaware, L. & W. R 
Co, D C,Ga, 239 F. 590—Chicago 
& N. W Ry Co. V. William S. Stein 
Co, D.CNeb, 233 F. 716—^Illinois 
Cent. R. Co. v. W L Hoopes & 
Sons, DC Iowa, 233 F. 135 

Mo —St. Louis-San Francisco Ry. 
Co V. Morgan, 297 SW. 717, 221 
Mo App 43. 

N J.—Delaware, L & W. R. Co v 
Henry Nuhs Co., Ill A 223, 93 N 
J.Law 309. 

Or.—Oregon-Washington R. & Nav 
Co V. Cascade Contract Co, 197 
P. 1085, 101 Or 582, petition de¬ 
nied 200 P. 1034, 101 Or. 582. 

Pa.—New York, Susquehanna & 
Western R. Co v. Ruthven, 88 Pa- 
Super 501—Adams Express Co. v 
Albnght Bros, 75 Pa Super. 410. 

90. Ark.—Price v. New York, C. & 
St L R Co., 300 SW. 373. 175 Ark 
688 . 

N Y —Grand Trunk Ry Co of Cana¬ 
da V. Satuloff, 183 NYS 81. 

10 C.J p 449 note 63. 

91- U S.—Chesapeake & O. R Co. v 
U. S, D.CVa., 1 FSupp. 350 

98- Ill.—New York Cent. R Co v 
Philadelphia & Reading Coal & 
Iron Co., 121 NE 581, 286 IlL 267, 
affirming 210 IllA^pp. 267 

Tenn.—Cleveland, C. C & St. L. Ry 

760 


Co V. Southern Coal & Coke Co., 
248 S.W. 297, 147 Tenn. 433 
Delay of fifteen, months 

The delay of the carrier for fifteen 
months in bringing its action to re¬ 
cover freight is of no importance so 
long as the action is commenced 
within the time allowed by statute. 
—^Pennsylvania R Co. v. Titus, 138 N, 
Y.S 325, 78 Misc. 347, reversed on 
other grounds 142 N.Y S 43, 156 App. 
Div 830, reversed on other grounds 
109 N.E. 857, 216 N.Y. 17, L.R.A. 
1916C 1127. 

93. U S —^Pennsylvania R Co. v. 
Carolina Portland Cement Co, C.C 
A S C., 16 F 2d 760—^Button v Atchi¬ 
son, T. & S F Ry Co., CCA Okl, 
1 F 2d 709, error dismissed Atchi¬ 
son, T. & S. F Ry Co v Butten, 
46 S Ct. 349, 270 U.S. 670, 70 L Ed. 
791. 

La—^Wight V Zemurray, 91 So 301,. 
150 La. 929—Davis v, O’Neal, 1 Xia* 
App. 681. 

Action for erroneous rebate 

Railroad’s action against shipper 
to recover rebate erroneously allow¬ 
ed as the cost of loading freight was 
an action for “recovery of erroneous 
freight charges’’ within statute re¬ 
quiring such action to be brought 
within two years, and not an action 
within statute requiring personal 
actions not theretofore mentioned to 
be brought within ten years.—Wight 
V. Zemurray, 91 So. 301, 150 La. 929_ 
Estoppel to set up limitations 

Fact that limitation period against 
carrier’s action for recovery of 
freight charges ran while dispute as 
to charges was being considered by 
interstate commerce commission at 
snipper’s request did not estop ship¬ 
per from setting up defense of stat¬ 
ute of limitations to carrier’s action 
—Wisconsin Bridge & Iron Co. v. 
Illinois Termmal Co., C.CAl.I 1L, 88 F- 
2d 459- 
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legislation thereon, an action to recover charges for 
an interstate shipment may be barred by a state stat¬ 
ute of limitations;®^ but by the provision of the 
Interstate Commerce Act § 16 (3) (a), 49 U.S,C.A. 
§ 16 (3) (a), requiring all actions at law by earners 
for the recovery of their charges, or any part there¬ 
of, to be begim within a specified penod from the 
time the cause of action accrues, congress created 
not only a bar of the remedy but a limitation or con¬ 
dition effecting a destruction of the liability or right 
itself after the lapse of the statutory period.® ^ This 
statute, rather than the state law, now generally 
governs with respect to actions to recover charges 
for interstate shipments,®® except that neither this 
statute, nor a state statute of limitations, applies to 
actions by the director general of Railroads on be¬ 
half of the United States in its governmental capac- 
ity,®7 and the statute does not apply retroactively to 
causes of action that were already in existence at 


the time the statute went into effect.®® By express 
provision, the cause of action, for the purposes of 
this section, is deemed to accrue on deliveiy or ten¬ 
der of the shipment by the carrier and not there¬ 
after.®® An action by a carrier to recover an ex¬ 
cessive refund on a freight overcharge is an ac¬ 
tion on an implied contract to refund money, and 
§ 16(3) (a) has no application thereto.^ 

d. Pleadings 

The pleadings, in actions by carriers to recover their 
charges, must meet the usual requirements as to form 
and contents. 

The pleadings, in actions by carriers to recover 
their charges, must meet the usual requirements as 
to form and contents.® The petition, declaration, 
or complaint of the carrier must sufficiently allege 
all facts necessary to show a cause of action or right 
to recover,® but if it does this it is ordinarily suffi¬ 
cient.^ It is not necessary to declare for the tolls 


94, Miss.—Yazoo & M. V. R. Co. v 
Willis, 71 So. 563, 111 Miss. 303. 
95l U.S.—Wisconsin Bridge & Iron 
Co. V. Illinois Terminal Co, C.C. 
A Ill, 83 F.2d 459 

96b U S.—Strawberry Growers’ Sell¬ 
ing Co. V. American Ry. Bxpress 
Co, CCA.La., 31 F 2d 947. 

HI.—Cleveland. C, C & St L. R. Co 
v. Fdgewater Coal Co, 272 IllApp. 
149. 

97- La.—Davis v. Selig & Baughman 
Hardware Co, 2 La-App. 665. 

9a US—New York Cent. R Co v 
Wheeling Can Co., 48 SCt 33, 275 
U S. 490, 72 L Ed 389, reversing 
130 SE 288, 100 W.Va 132, certio¬ 
rari denied 46 SCt. 336, 270 U.S. 
645, 70 LEd. 778, and certiorari 
granted 46 SCt. 470. 270 US. 640, 
70 liEd. 775—^U. S. v. St Louis, 

S. F. & T Ry Co, 46 S.Ct. 182, 270 
U.S 1. 70 L Ed 435, affirming Wa¬ 
bash Ry. Co V U. S, 59 Ct.Cl. 322 
and U. S. v St. Louis, S. F. & 

T. Ry. Co, 59 Ct.Cl. 975. 

99. Wisconsin Bridge & Iron Co. v. 
Illinois Terminal Co., C.C.A Ill, 88 
F.2d 459—^Pennsylvania R. Co. v. 
Carolina Portland Cement Co, C C. 
A S C., 16 F.2d 760. 

Movement of empty oil tank cars 

(1) Movement of empty oil tank 
cars IS not “shipment” of property 
within act fixing time when cause of 
action for carrier’s charges accrues. 
—Chicago, R I & P. Ry Co. v. Pe¬ 
troleum Refining Co., D.CKy., 39 P 
2d 629. 

(2) Cause of action for earner’s 
charges for movmg empty oil tank 
cars does not accrue when earner 
merely parts with possession thereof, 
but such act must be a final separa¬ 
tion from the carrier.—Chicago, R. 1. 


& P. Ry. Co. V. Petroleum Refining 
Co, supra. 

1. US —^T. M. Partridge Lumber Co. 
V Michigan Cent B. Co, C C.A. 
Minn, 26 F.2d 615, reversing, DC., 
Michigan Cent R Co. v T. M. 
Partridge Lumber Co, 17 F.2d 657. 

2. NY.—Ene R Co. v F. Kieser & 
Son Co, 215 NTS. 576, 216 App. 
Div. 500, reversing 211 N.Y.S 362, 
125 Misc. 283. 

3. Mo—Chicago, B & Q. R. Co. v. 
Evans, 228 SW. 853, 206 Mo App. 
553. 

ND—^Minneapolis, St. P & S S M 
Ry. Co. V. Washburn Ligmite Coal 
Co, 168 N.W, 684, 40 N.D. 69, 12 
ALR 744, error dismissed 41 S.Ct 
140, 254 U.S 370. 65 LEd. 310 
ARegatioiis held insufficieiLt 

(1) In earner’s action to recover 
prescribed rates on ground that ship¬ 
ments origmatmg in state were part 
of mtended movement m interstate 
commerce, allegations that shipments 
did move in such commerce and that 
shipper knew in advance to what 
particuiar group of orders and group 
of cargoes shipments would be ap¬ 
plied was not a sufficient allegration 
of the shipper’s intent.—Oregon- 
Washington R & Nav Co v. Strauss 
& Co, CCA Or.. 73 F2d 912. cerUo- 
ran denied 55 S CL 551, 294 U S. 723, 
79 LEd. 1255. 

(2) A petition by a earner agramst 
a consignee for freight was demur¬ 
rable where it did not allege that 
defendant was a paity to the con¬ 
tract of transportation or had re¬ 
ceived or accepted the freight, the 
relation of carrier and consignee not 
being sufficienL and ownership of 
goods not being determinative.—Chi¬ 
cago, B. & Q R. Co. V. Evans, 228 S. 
W. 853, 206 Mo.App. 553. 
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(3) Complaint in action against 
shipper for difference between rates 
under statute, and alleged reasonable 
rate not alleging circumstances from 
wbich contract might be implied in 
fact or any promise did not state a 
caqse of action on contract implied 
m facL—^Minneapolis, St. P. & S. S 
M Ry. Co V Washburn Ligmite CoaJ 
Co.. 168 NW. 684, 40 N.D 69, 12 A- 
L.R 744, error dismissed 41 S.CL 140, 
254 U S. 370, 65 L.Ed 310. 

C4) Where petition in suit by car¬ 
rier’s receiver against original con¬ 
signor to recover freight on inter¬ 
state shipment showed carrier’s fail¬ 
ure to give notice to ongmal con¬ 
signor of refusal of a new consignee, 
under consignee’s reconsignment of 
original bill of lading, to accept 
goods and earner’s disposition and 
conversion of proceeds to its own 
use, without showing that notice was 
impracticable under circumstances, a 
demurrer was properly sustained — 
Heed v. J. O. Dorns & Co., 100 S E. 
717. 24 Ga.App. 293. 

miaerchaxges 

Where carrier, in accordance with 
Remingrton & Ballinger Code §§ 
8627—8661, establishes and pub¬ 
lishes uniform freight rates, such 
carrier may, where through inad¬ 
vertence a shipper has been charged 
less than the established rate on an 
mtra-state shipmenL recover the 
amount of the undercharge, and a 
complaint, setting out such facts, is 
good agamst demurrer.—Oregon- 
Washington R. & Nav. Co. v. Seattle 
Gram Co., 178 P 648, 106 Wash. 1, 
affirmed 185 F. 583, 106 Wash. 1. 

4b U.S.—Northern Pac. Ry. Co. v. 

Sommers Bros. Mfg. Co, D C.Idaho, 

34 F.2d 56—Duncan v. United Steel 

Co., D.C.Ohio, 244 F. 258. 
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as such, as they may he satisfactorily described in 
terms of the service or the like for which the tolls 
are charged.® 

Defendant’s answer should ordinarily either place 
the allegations of plaintiff’s pleadmg in issue,® or 
sufficiently allege matters properly constituting a de- 
, fense to the cause of action asserted by the car¬ 
rier.^ The carrier’s failure to bring its action for 
charges withm the time prescribed by the Interstate 
Commerce Act may properly be raised by demur¬ 
rer, where the declaration or complaint shows on its 
face that the statutory period has expired.® 

Subject to ordinary restrictions, proper amend¬ 
ments to the pleadings may be permitted.® 

Under general rules as to issues, proof, and vari¬ 
ance, It is usually essential that the pleadings be 
sustained by, and conform to, the proof,except 
where the matter is one of law on which no proof 
IS necessaiy.l^ In assumpsit on a rJaim for un¬ 
paid freight, the contention that the claim was not 
owned by plaintiff can be raised under the general 
issue. has been held that a petition by a car¬ 


rier to recover transportation charges advanced by 
it to the initial carrier, its own charges, and charg¬ 
es advanced to the final connecting earner, alleg¬ 
ing that defendant requested plaintiff carrier to for¬ 
ward the cars over its own and connecting lines, 
and directed plaintiff to pay the charges, and prom¬ 
ised to repay the sums so paid out, declares on an 
express contract as to a promise to repay plaintiff, 
but not as to the amounts of the charges to be paid, 
and it is not error to allow plaintiff to prove that 
the charges paid to the other earners and its own 
were reasonable,^® and that a carrier which has al¬ 
leged an express agreement to pay a stated amount 
of freight may recover on the theory that, through 
a mutual mistake, the rate charged was less than 
that authorized by the tanff.^^ 

e. Evidence 

General rules of evidence apply. 

Although the parties may be aided by proper pre¬ 
sumptions or inferences, the same as in other ac¬ 
tions,i® the carrier generally has the burden of 
provmg all the essential elements of its cause of 


Ala-—^Hurt v. Atlanta, B. & A. Ry. 

Co, 84 So. 631. 17 AlaApp. 241^ 
Tex.—^United Hay Co. v. St. liOuist B 
& M. Ry. Co., Civ-App, 74 S.W.2d 
766 

AR^atioiUi lield muLecessazy 

In an action by a 'railroad to re¬ 
cover from the consignor the freight 
charge for carrying a carload of coal 
in interstate commerce, the declara¬ 
tion was not demurrable because it 
failed to name the consignee, or to 
aver the delivery of the coal to, or 
nonpayment of the freight charge 
by, the consignee, where it shows the 
coal was shipped by consignor, that 
he made an unconditional promise to 
pay the freight charges, and has 
failed and refused to pay it.—West¬ 
ern Maryland Ry. Co. v. Cross, 114 

5 E. 438, 92 W.Va 9. 

5. N.H.—^Manchester, etc, R Co. v. 
Fisk, 33 ISTH 297. 

6 N.T—Erie R. Co. v. F Rieser & 
Son Co., 215 N.Y.S. 576. 216 App 
Div- 500, reversmg 211 N.T.S. 362, 
125 Misc. 283. 

Answer held sufficient 

In carrier’s suit against shipper to 
recover alleged undercharges, allega¬ 
tions of plea was sufficient to put m 
issue allegation of declaration, m ef¬ 
fect, that defendants had not paid 
lawful tariff rate.—^Reinschmidt v. 
Liouisville & N. R. Co., 150 So. 266, 
112 Fla. 267. 

7- N.T.—^Ene R. Co. v F Kieser & 
Son Co., 215 N.Y.S. 576. 216 App 
Biv. 500, reversmg 211 N.T.S. 362, 
125 Misc. 283. 

Pa.—Crane R. Co. v. Philadelphia & 


R. Ry. Co., 97 A 1055. 253 Pa 246 
—Chicago & N. W R. Co. v. Picard, 
98 Pa Super 134—Delaware, I* & 
W. R Co. V. Andrews Bros Co., 
90 PaSuper. 574—^Davis v. Kehota 
Mimng Co., 86 Pa Super. 443—Chi¬ 
cago, B & Q. R R V. Berry's Sons, 
86 PaSuper 1—West Jersey & S. 
R. Co V. Whitmg Lumber Co., 71 
Pa Super. 161—^Pennsylvania R. Co 
V. A J Cameron & Co, 30 PaDist 
721, affirmed 124 A 638, 280 Pa 
458. 

l^ack of joint liability 

Where declaration showed jomt li¬ 
ability of defendants for freight 
charges, affidavit of defense that de¬ 
fendants were separate corporations, 
owning their own railroads, failed to 
show that there was not jomt liabil¬ 
ity—Crane R Co. v. Philadelphia & 
R. Ry Co, 97 A 1055, 253 Pa 246. 

Answer held sn-fficient 

(1) Answer alleging shipment to 
another place and sale there, m vio¬ 
lation of -statute, without notifjring 
shipper of consignee’s refusal to pay 
charges as excessive, was sufficient 
as agamst prayer for recovery 
of demurrage, reconsignment and 
freight cdiarges accruing after car 
reached destination—^Michigan Cent 
R Co V. S. J Peabody Lumber Co., 
131 NB. 841, 76 Ind.App. 222. 

(2) In carrier’s action for inad¬ 
vertent undercharge on mterstate 
flour shipment, affidavit of defense 
was held sufficient which averred 
that defendant as consignee’s agent 
sold flour and delivered hill of lading 
to buyer.—Davis v. Richardson, 87 
Pa-Super. 205. 


8b US —Pennsylvania R. Co. v. 
Carolina Portland Cement Co., C.C. 
AS.C., 16 P.2d 760. 

9. Ga.—Williamson-Inman Co. v. 
Nashville, C & St L. Ry. Co., 160 
SE 687, 44 GaApp. 129. 
AmQfiiATnA'nt pzopor 

In earner’s suit for undercharge, 
permitting amendment to petition al- 
legrmg that acts of connectmg car¬ 
rier m connection with reshipment 
were done as plaintiff’s agent was 
not error.—Williamson-Inman Co. v. 
Nashville, C. & St L. Ry Co., 160 S. 
B 687. 44 GaApp. 129. 

IOl La—^Davis v. Selig & Baughman 
Hardware Co.. 2 La App. 665. 

11- La—^Davis v. Selig & Baughman 
Hardware Go., supra 

Ala—^Hurt v Atlanta, B & A 
Ry Co., 84 So. 631, 17 AlaApp. 
241. 

la. Mo—Chicago, etc., R Co. v. Bay 
Shore Lumber Co., 119 SW 973, 
140 Mo App 52. 

1^ N C —Southern Ry Co. v. Lath¬ 
am, 97 SB. 234. 176 NC 417 
15* US —Southern Cotton Oil Co. v. 
Central of Georgia Ry. Co, Ga, 
228 F. 335. 142 C C.A 627, affirm- 
mg, D.C. 204 P. 476. 

Ill.—^Indiana Harbor Belt R. Co. v. 
Lieberman, 245 Ill App. 503—New 
York Cent. R. Co v. Lehigh Stone 
Co., 220 Ill App. 563. 

N J —New York Cent. R. Co. v. Sing¬ 
er Mfg. Co. 131 A 111, 3 N.JM 1 SC. 
1137 

Gazzler’s compliance with legal ze- 
qiiiTements 

* (1) In a suit to recover the hal- 
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action,^® while defendant has the burden on all mat- I evidence,^^ and its weight and sufficiency,^® are 
ters of affirmative defense.i7 The admissibility of | 


ance of freiglit charges due, proof 
of the filing with the interstate com¬ 
merce commission of a supplemental 
tariff changing rates previously m 
force prima facie establishes that the 
carrier had taJten all steps required 
to make the new rates valid—New 
York, N. H & H R. Co V. Salter. 
134 A 220, 104 Conn. 728. 

(2) Where it is admitted that 
schedule of rates was duly filed and 
approved by mterstate commerce 
commission, the presumption is that 
the rates were duly published, and 
against there being a violation of the 
Slkins Act imposing penalties for 
i^lure to publish rates —Atchison. 
T & S F. Ry. Co. v. Wagner, 172 
P. 519. 102 Kan. 817. L.RA.1918D 
1105 

Idenitity of shipper and consignor 
In the absence of rebutting evi¬ 
dence, a person who ships or handles 
the goods IS ordinarily presumed to 
be the consignor. 

N J —New York Cent. R. Co v Sing¬ 
er Mfg Co. 131 A. Ill, 3 N. J.M1SC 
1137 

Tenn—Nashville, C. & St L. Ry. v. 
Murphree, 2 TennApp 482 

Payment presumed from delivery 
When the property has been de¬ 
livered to the consignee, a presump¬ 
tion arises that the freight has been 
paid—Shea v. Minneapolis, etc, R, 
Co, 65 N.W. 458, 63 Minn. 228. 

16. TJ S —Southern Pac. Co. v. U. S., 
47 S Ct 123, 272 TJ S. 445, 71 L-Ed. 
343, affirmmg 60 Ct.Cl. 662, appeal 
dismissed and certiorari granted 
46 S Ct 242. 270 TJ S. 103, 70 L.,Ed. 
489—Gideon-Anderson Lumber Co 
V. St. Louis Southwestern Ry. Co., 
C.C A Mo, 88 P 2d 232. 

Ill.—^Baltimore & O. R. Co. v. Den¬ 
ney & Co., 246 Ill App. 22. See St. 
Louis, L M & S Ry Co. v H. 
H. Hall Const Co.. 194 lUApp. 146 
La.—St. Louis Southwestern Ry. Co. 
V. Rivers, 130 So. 641, 15 T-aApp. 
167. 

Tenn—Nashville. C. & St. L. Ry. v. 

Murphree, 2 TennApp. 482. 

Tex—American Ry Express Co. v 
Magnolia Fish & Oyster Co., Civ. 
App., 255 S W. 459. 

Classification or applicability of par¬ 
ticular rate 

(1) The carrier has the burden of 
showing that the rates sought to be 
charged by it were legally estab¬ 
lished as reqmred by law. 

TJ.S.—Central R. Co of New Jersey 
V. XT S. Pipe Line Co , 1 F.2d 866, 
affirming, DC, 290 F 983. 

N.Y.—^Erie R. Co v. P. Kieser & 
Son Co, 215 N.YS. 576, 216 App. 
Div. 500. reversing 211 N.YS. 362, 
125 Misc. 283. 

<2) In a suit to recover an under¬ 
charge, the earner has the burdbn of 


proving that the shipper's exclusive 
use of a refrigerator car warranted 
the application of a certain tariff 
covering perishables.—Swift & Co. v 
Ft Smith & W. Ry. Co.. 16 S.W 2d 
1001, 179 Ark. 516. 

(3) A earner claiming remaining 
unpaid charges because of its agent’s 
undercharge for a shipment has the 
burden of showing by a preponder¬ 
ance of evidence that the shipment 
was erroneously classified by its 
agent as was claimed by it—Ameri¬ 
can Ry Express Co v. Magrnolia Fish 
& Oyster Co, Tex Civ.App, 255 S 
W. 459 

(4) Where a carrier by cross ac¬ 
tion sought to recover freight charg¬ 
es under an interstate rate, and 
plaintiff traversed, as required by 
statute, that the freight was such as 
to fall within the rate, the burden 
was on the carrier to prove the fact- 
—^International, etc, R. Co v. Car¬ 
ter, TexCivA-pp., 180 SW. 663. 

D^vexy of shipment 

In an action for freight charges, 
the burden is on the carrier to show 
that the goods were delivered to the 
consignee—St Louis, etc., R Co. v 
H H. Hall Constr. Co., 194 IlLApp 
146. 

Proof necessary for prima facie case 
In action to collect balance due 
for freight, plaintiff, to establish a 
prima facie case, must prove that 
carload was delivered as alleged, 
what correct amount of freight 
charges were, what balance was due, 
demand for payment, and refusal to 
pay—^Lehigh Valley R. Co. v. Wey- 
ant, 165 N.Y.S. 391. 

17- La.—Green v. Hawkins & An-^ 
toon, App, 142 So. 742, modified 
on other grounds 144 So 271— 
Lomsiana Ry & Nav. Co. v. Law¬ 
rence, 5 La.App 722. 

ITonapplicabllity of regular tariff 
rate 

La—^Louisiana Ry. & Nav. Co. v. 
Lawrence, 5 La App 722. 

1& Evidence hdd a^tn^ssible 

(1) Evidence of state law provid¬ 
ing for sale of goods for charges. 
—Central R Co. of New Jersey v. 
Schick. CCA Pa., 38 F.2d 968 

(2) In carrier's action against live 
stock shippers to recover charges 
for car feedings m transit, evidence 
as to feeding of smitnais before they 
left point of shipment, instructions 
to mitial carrier, and^ plamtifiTs 
change in method of feeding in its 
yard at mtermediate point.—^New 
York Cent. R. Co v. Sturtevant & 
Haley Beef & Supply Co., 127 NE 
509. 236 Mass. 16. 

(3) Duly filed and published tariff 
schedules or rate classifications. 
Ala.—Emerson v. Central of Georgia 

763 


Ry. Co., 72 So. 120. 196 Ala. 280, 

L.RA1916F 120. 

Ill.—^TJnion Pac R. Co. v. Denney & 

Co., 237 IlLApp. 483 
Mich —^Michigan Cent R. Co v. 

Claspy. 226 NW 216, 247 Mich 

549. 

(4) An expense bill submitted by 
earner —See St. Louis I. M & S 
Ry. Co. V. H H Hall Const. Co., 
194 Ill App. 146. 

(5) Where bill of lading stated 
that specified weight of shipment 
was subject to correction, and car¬ 
rier brought action to recover freight 
charges on the theory of a mistake 
in the weight of the shipment, both 
parties were entitled to introduce 
evidence as to the correct weight, 
and have that issue submitted to the 
jury —Southern Ry. Co. v. Collins, 
119 SE. 833, 127 S.C. 219. 

(6) Where plaintiff relied on a 
special promise to pay made by de¬ 
fendant before the car had gone 
forward, but after a bill of lading 
had been issued, providing that the 
consignee should pay the freight, the 
bill of lading is admissible as a 
step in the transaction.—^Montpelier, 
etc., R. Co. V. Macchi, 52 A. 960, 74 
Vt 403. 

Evidence held inadmissible 

(1) In action for amount of 
freight undercharge computed by 
schedule m force and governing the 
subject, it was error to receive and 
consider proof that commodities 
shipped were not correctly classified 
in schedule.—Atchison, T & S. F. 
Ry. Co. V. Young, 171 P. 1156, 102 
Kan. 875. 

(2) Evidence of ownership of ship¬ 
ment by one other than defendant 
IS inadmissible m the absence of 
proof of any notice to the carrier 
of such fact—^Illinois Cent R. Co. v. 
Belson, 237 HI App. 425. 

(3) In an action by a earner 
against the consignors of certain 
goods to recover freight charges, evi¬ 
dence as to plaintiff’s agreement to 
accept goods on condition of collect¬ 
ing the freight charges from the con¬ 
signee IS inadmissible, as tendmg to 
vary the terms of the written bill of 
lading—^Pennsylvania R Co. v Rei- 
fel, 154 N.YS 203, 90 Misc 696 

(4) In an action for balance due 
on freight shipments of coal, evi¬ 
dence of the practice under similar 
tariffs is properly excluded because 
the construction of the tariff is a 
matter of law, and an improper us¬ 
age could not justify an mcorrect 
construction.—Republic Iron & Steel 
Co. V. Davis, 98 So. 197, 210 Ala. 
361. 

19. Evidence heUL 

(1) To support or authorize recov¬ 
ery by plaintiff- 
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usually determined in accordance with the gen¬ 
eral rules stated m the title Kvidence. 

f. Trial 

The trial. In actions by carriers for their charges, 
is governed by ordinary rules. 


In actions by carriers to recover charges for goods 
transported, as in other actions, questions of law 
are ordinarily for the court,^® while questions of 


Ga-—Central of Georgia Ry. Co v. 
City Supply Co, 135 SE 767, 36 
Ga App 104. 

Ill.—See Chicago, I. & L Ry. Co v. 
Monarch Lumber Co, 202 IlLApp- 
20 . 

Okl—Chicago. R. I. & P Ry Co. v. 
Howe-McCurtam Coal & Coke Co, 
247 P 986, 119 OkL 49, certiorari 
denied. 47 S Ct 243, 273 IT S. 734, 71 
LEd. 865. 

Tenn.—Oman v. Tennessee Central 
Ry. Co, 7 Tenn-App. 141 
<2) To sustain verdict or findings 
generally. 

U.S—Kimball v Chicago. R L & P. 

Ry. Co.. CCANeb, 271 F 469. 
Ark—Swift & Co. V. Ft Smith & 
W. Ry Co, 16 S.W2d 1001. 179 
Ark 516. 

Kan, —Atchison. T & S. F. Ry Co. 
V Boyle Commission Co., 178 P- 
614, 104 Kan 166. 

Mass —New York Cent. & EL R, R 
Co V York & Whitney Co., 119 N. 
E. 855. 230 Mass. 206. 

(3) To show that shipments were 
made under through bills of lading 
and were such shipments as would 
make ini tial railroad’s connecting 
earners its agents m performmg in¬ 
terstate shipping contracts, so as to 
authorize mitial carrier to sue for 
undercharges in transporting ship¬ 
ments—^United Hay Co v. St. Louis, 
B & M. Ry. Co., TexCiv.App., 74 S. 
W.2d 766. 

(4) To establish that person pay¬ 
ing freight was agent of buyer from 
consignee, not of consignee, hence 
buyer was liable for additional 
freight charges because of error in 
onginal charges.—Ene R Co v. Mc¬ 
Donald, 249 N.Y.S. 323, 140 Misc. 
208. 

<5) To establish special contract 
for movement of garbage cars for 
city at specified rate which could not 
be abrogated without formal notice. 
—New Orleans & N. E R. Co. v 
City of New Orleans, 123 So. 323, 168 
La. 781. 

(6) To show that commodity 

transported was clay, and not sand, 
to which a different rate applied — 
In re Independent Sewer Pipe Co, 
D.C Cal, 248 F. 547 / 

(7) To show that goods, although 
not exceedmg seventeen thousand 
one hundred pounds, constituted a 
carload liable for carload rates fixed 
by interstate commerce commission 
based on weight of twenty-four 
thousand.—^Northern Pac. Ry. Co. v. 
Pleasant River Granite Co., 102 A. 
298, 116 Me. 496. 


(8) To justify finding that two 
corporations were separate entities 
as respects right of marketing cor¬ 
poration to benefit of lower rate on 
lumber, reshipped over lines of car¬ 
rier seeking to recover undercharges, 
but wherem reqmred contract was 
executed only by manufacturing cor¬ 
poration.—Gideon-Anderson Lumber 
Co. V. St. Louis Southwestern Ry. 
Co. CCAMo, 88 P.2d 232. 

(9) To sustain finding that damage 
to watermelon shipment was not 
caused by unreasonable delay of 
railroad in transportmg shipment — 
Sowega Melon Growers* Ass'n v Pere 
Marquette Ry. Co., 194 S E 917, 
57 GaApp. 225 

(10) To support finding that oral 
ore haulmg contract wherein mining 
company guaranteed certain tonnage 
was not variation of origrmal written 
contract not containing tonnage 
guaranty, but new and independent 
agrreement —^Dover Copper Mining 
Co V. Doenges, 12 P 2d 288, 40 Ariz 
349. 

(11) Evidence that a car was de¬ 
livered at a place about a mile from 
its destmation, the usual place of 
delivery of cars consigned to the 
destination, justified a finding that 
the car was duly delivered to the 
destination — Southern (California 
Commei:cial CCo. v Alberti, 207 P 
1023, 58 (Cal.App. 84. 

(12) Where it appeared that, at 
the time a conveyance of right of 
way was made to a carrier, no 
charge was made by the carrier for 
ferrying service for any shipper, and 
the obiect of the shipper was to se¬ 
cure a contract for such service, the 
evidence sustained a finding that 
the promise to make no charge was 
not the consideration for the convey¬ 
ance, smee, under the circumstanc¬ 
es, that agreement was simply to se¬ 
cure the service on the same terms 
as other shippers—Boston & M. R. 
R V. Great Falls Mfg. Co., Ill A 
691, 79 N H. 467. 

(13) Finding that consignee only 
IS responsible for charges is war¬ 
ranted if consignor merely loaded 
shipment, it being intended that 
consignor should not be liable, and| 
receiving railroad knew facts—^T. S 
Faulk & Co. V (Chicago, I. & L. Ry 
Co., Ill So* 196, 21 Ala App 617, 
certiorari denied 111 So. 199. 215 
Ala. 488. 

(14) A showing that a railroad, 
seekmg to recover freight on an im¬ 
port shipment at the normal rate of 
exchange provided for m bill of 
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lading rather than at current rate, 
had paid steamship at the normal 
rate, established that it was not at¬ 
tempting to recover for itself alone. 
—^Pennsylvania R. Co. v. Cameron. 
124 A. 638, 280 Pa. 458, 33 ALR. 
1281. 

(15) To show shipper did not 
promise to pay the freight—^Davis 
V Hunt. Washingrton & Smith. 6 
Tenn App 292. 

Evidexice held lusuilLciei&t 

(1) To show that consignee of 
empty milk cans, although owner 
thereof, had assumed by his conduct 
obligation to pay charges —Ameri¬ 
can Ry. Express Co. v. Mohawk 
Dairy Co, 144 N.E 721, 250 Mass 
1, 35 A L R 14. 

(2) To make seller party to con¬ 
tract and bind it for payment of 
hauling—^Reeves v G. & G. Pump¬ 
ing (To, La App, 151 So. 679 

(3) To sustain carrier's burden of 
proving additional charge due for 
carrying freight, in action against 
shipper.—St Louis Southwestern 
Ry Co. V Rivers. 130 So. 641. 15 
La App. 167 

(4) To compel a finding that car¬ 
rier knew that defendant, a com¬ 
mission company, m making a ship¬ 
ment was acting solely as owner’s 
agent, even if that were a fact.— 
Atchison, T. & S F Ry Co. v. Boyle 
CoTninm«5sion Co, 178 P. 614, 104 Kan 
166. 

(5) To show that the conveyance 
of the land to the carrier was sub¬ 
stantially equivalent in value to the 
carrier's agreement in perpetuity to 
make no charge against the grrantor 
for ferrying.—^Boston & M. R, R 
V. Great FaUs Mfg. Co, 111 A. 691, 
79 N.H 467. 

(6) To sustain verdict for ship¬ 
per sued for undercharge in freight 
rates, shown by undisputed evidence 
to be less than tariffs on file with 
interstate commerce commission — 
Western & A. R. R v. Aiken, 139 
S E. 914, 37 Ga.App. 271. 

2XK Fla —^Remschmidt v. Louisville 
& N: R. Co., 160 So. 69. 118 Fla. 
237. 

Va.—Eastern Coal & Export Corpo¬ 
ration V. Norfolk & W. Ry. Co., 
138 SE 471, 148 Va 140. certio¬ 
rari denied 48 S Ct. 207, 276 U.S 
615. 72 L.Ed. 732. 

Constnictio]i. of tariffs and das- 
sificatioiis IS a matter of law for 
the court. 

Fla.—^Reinschmidt v. Louisville & N. 
R. Co.. 160 So. 69. 118 Fla. 237. 
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fact^i and mixed questions of law and fact22 are 
for the jury under proper instructions from the 
court,23 unless the state of the evidence is such as 


to justify or require the taking of the case or ques¬ 
tion from the jury by the direction of a verdict or 

otherwise.24 


Ill —^Davis V. Naugrle Pole & Tie 
Co . 238 Ill App 214. 

21. U S —^Baltimore & O S. W. R. 
Co. V Settle, Ohio, 43 S.Ct. 28, 
260 US 166, 67 L.Ed 189, revers¬ 
ing, C C A., 272 F. 675—Seaboard 
Air Line Ry. Co. v. New Orleans 
Export Co, CCA La.. 271 P. 861 
Ga.—Sowega Melon Growers’ Ass’n 
V. Pere Marquette Ry. Co , 194 S 
E. 917. 57 GaApp. 225—Western 
& A. R. R V Legg, 123 S B 31. 32 
GaApp. 368. 

Md—^Pennsylvania R Co. v. Quality 
Products. 189 A. 200, 171 Md. 291. 
Mass—^New York Cent. & H. R. R 
Co V York & Whitney Co, 119 
N E. 855, 230 Mass 206. affirmed 
in part and reversed in part on 
other grounds 41 SCt. 509, 256 U 
S. 406, 65 LEd 1016. 

Mich.—Wabash Ry. Co. v. Bloomgar- 
den, 180 NW. 443, 212 Mich. 410 
N J.— "West Jersey & S. S. R Co v i 
Lake & Risley Co., 145 A. 336, j 
105 N.J.Law 314—Atlantic City R. 
Co V. Packman, 147 A. 635, 7 N. 
J Misc 945. 

N C —Davis V Ford, 137 S E 328, 
193 NC. 444 

Pa—^Erie R Co. v. Kreitner Bros.. 

Inc, 3 PaDist & Co. 251. 

S-C.—^Boney v Atlantic Coast Line 
R Co. 126 SB 46. 130 S.C. 439, 
37 AUR 1331. 

Tex.—^Reed v. Southern Pac. Co, 
Civ. App, 99 S.W.2d 1026, error 

dismissed. 

Questions hdUL for jury 

(1) Whether seller, directing ship¬ 
ment by another, was consignor, and 
liable for freight charges —Central 
R Co. of New Jersey v. H H. Linea- 
weaver Co , C C.A Pa., 27 F 2d 25. 

(2) Whether interstate shipment 
was delivered to railroad by defend¬ 
ant sued for charges, or by con¬ 
signee’s agent—^T. S Faulk & Co. v 
Chicago, L & L. Ry. Co, 111 So. 
196, 21 Ala App 617, certiorari de¬ 
nied 111 So. 199, 215 Ala. 488. 

(3) Whether consignor of mter- 
state shipment was merely agent 
for consignee—^T. S. Faulk & Co. v 
Chicago, I. & L Ry Co., supra. 

(4) Whether interstate bill of lad¬ 
ing was properly made out and 
whether signature was authorized — 
T. S. Faulk & Co. v. Chicago, L & 
L. Ry Co, supra. 

(5) Whether consignor and con¬ 
signee of interstate shipment m- 
tended that consigmor should not be 
liable—^T. S Faulk & Co. v. Chicago, 
L & L. Ry. Co., supra. 

(6) Whether railroad knew that 
consignor of interstate shipment 
was consignee’s agent and mtended 


that consignor should not be liable 
for chafges —^T. S Faulk & Co. v 
! Chicago, I. & L. Ry Co., supra. 

(7) Whether melons were to be 
classified for charges by a carrier 
as a vegetable or a firuit.—American 
Ry. Bxpress Co. v. Magnolia Fish & 
Oyster Co., TexCiv.App., 255 S.W. 
459 

(8) Whether two small samples of 
metal showed shipments to be white 
metal alloy scrap—^Pennsylvania r! 
Co V Pox & London, CCA.N.Y., 93 
P 2d 669, certioran denied Fox & 
London v. Pennsylvania R. Co, 58 
SCt. 949. 

(9) Whether particular shipments 
of stave bolts and headings sued for 
were within general class of ship¬ 
ments of short pieces of wood, or 
within special class of shipments of 
wood for fuel, bearmg special low¬ 
er rate, not whether shipments were 
m all respects analogous to ship¬ 
ments of wood for fuel —^Rein- 
schmidt V. Louisville & N. R Co., 
160 So. 69, 118 Fla 237. 

(10) Whether a shipment of coal 
a short distance fiom the railroad 
would be “at the pomt of destina¬ 
tion.’’—Republic Iron & Steel Co. v. 
Davis, 98 So 197, 210 Ala 361 

(11) Whether the shipper’s failure! 
to strip the percentage of its fin¬ 
ished product required by a contract 
grantmg a special rate to the com¬ 
pany on rough material was due to 
lack of cars—Davis v. Hampton 
Stave Co, 291 S.W. 979, 173 Ark, 
70. 

(12) Whether contract between 
shipper of cotton linters on export 
bill of lading and railroad whereby 
railroad agreed to absorb cost of 
ordinary compression if cotton were 
compressed to high density at point 
of shipment, was for benefit of rail¬ 
road or was a disguised rebate so 
as to entitle railroad to recover 
amount paid by it for such compres¬ 
sion.—Louisville & N. R. Co v. Wi}- 
hamson, CCAGa., 87 F2d 34. 

22. Pa—^West Jersey & S R. Co v 

Whiting Lumber Co., 71 Pa.Super 

161. 

Qaestions held mixed questions of 
law aaid fact 

(1) Whether rate was prescribed 
by tariffs approved by railroad com¬ 
mission, and whether shipper, paid 
applicable rate. — Reinschmidt v 
Louisville & N. R. Co, 150 So. 266, 
112 Fla. 267. 

(2) Whether a charge was un¬ 
called for and unreasonable, under 
all the circumstances of the case — 
West Jersey & S. H. Co. v Whitmg 
Lumber Co., 71 Pa Super. 16L 
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23. U.S.—Baltimore & O S W. R. 
R. V. Settle, C.C.AOhio, 272 F. 
675, affirmed 43 S.Ct. 28, 260 U. 
S 166, 67 L.Ed 189. 

Ill.—See Chicago, I. & L Ry. Co. v. 
Monarch Lumber Co., 202 IlLApp. 
20 

Pa.—West Jersey & S R Co. v. 
Whiting Lumber Co., 71 Pa. Super. 
161 

Instnictions held proper 

(1) In a carrier’s action against 
consignor for balance due on 
freight, plaintiff’s instruction, fixing 
the property as being shipped from 
Missouri to New York, did not mis¬ 
lead the jury, where the evidence 
clearly showed the whole transac¬ 
tion, and that some of the cars 
were shipped from Chicago, and only 
one from Missouri —Chicago & E 
R Co V Lightfoot, 232 S.W. 176, 
206 Mo App 436. 

(2) In a carrier’s action against 

consignor for balance due for 

freight on an interstate shipment, 

defended on the ground that the car¬ 
rier had agreed to collect the freight 
from others, to whom consignor sold 
the cars while in transit, it was 
proper to instruct that the tariffs 
were fixed by the interstate com¬ 

merce commission, and if through a 
mistake a lesser rate was collected 
the difference between such rate 

and the regular rate is still due and 
collectible from consignor.—Chicago 
& B R Co V Lightfoot, supra. 

2d. Ark —^Missouri Pac. R. Co v. 

Sisk. 295 S.W. 55. 174 Ark. 168. 
Mich.—^Michigan Cent R. Co. v. 
Claspy, 226 NW 216, 247 Mich. 
549. 

Pa—Railway & Bxpress Co v. De- 
Roy. 167 A. 444, 110 Pa.Super 138. 
Tenn —^Frazier & Crews v. Louis¬ 
ville & N. R. Co., 13 TenmApp. 
387. 

Direction, of verdict against carrier 
Directed verdict against railroad, 
suing for balance due on correct 
freight charge was proper, in ab¬ 
sence of competent evidence of ship¬ 
ments and weights —^Missouri Pac. 
R Co. V. Sisk. 295 S.W 65. 174 Ark. 
168 

Direction of verdict for carrier 

(1) Under statutes requiring the 
published rate to he collected, the 
carrier has been held entitled to 
affirmative charge m action agamst 
consignee for difference between 
freight paid and published rate.— 
Emerson v Central of Georgia Ry. 
Co, 72 So. 120, 196 Ala 280, L. 
RA.1916P 120 

(2) However, a directed verdict 
for railroad suing for unpaid freight 
charges was held error under con- 
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§ 319. Overcharges 

As proceedings before the interstate commerce 
commission or state regulatory commissions to ob¬ 
tain a reparation order or relief from unreasonable 
rates have already been fully considered in § 309, 
this and the sections nnmediately following will be 
limited to the recovery of excessive charges by 
court action. 

§ 320. Right to Recover 

Except in so far as such right has been abrogated or 
modified by applicable state or federal statute, a person 
who has involuntarily paid a carrier an excessive charge 
for Its services is entitled to recover the overcharge 
by common-law action. 

It IS a well setded general rule that, where a car¬ 
rier refuses to accept goods offered for transporta¬ 
tion. or to deliver goods accepted for transporta¬ 
tion, unl^s paid a sum in excess of what is reason-^ 
able, or in excess of an amount fixed by law or con¬ 
tract, and the sum so demanded is paid under pro¬ 
test, an action lies at common law in favor of the 
consignor or the consignee, as the case may he, to 
recover back the unlawful excess.25 Accordmg to 
a number of decisions, any payment made in ac¬ 
cordance with the demands of a carrier is not vol¬ 
untary in the legal sense, and such excess may be 
recovered even where no protest was made at the 
time of payment ,26 but other decisions take the 
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view that the payment of excessive freight charges 
without protest is a voluntary payment, and that 
the excess cannot be recovered back, m the ab¬ 
sence of fraud or deception.27 Ebccessive charges 
paid to h common earner, without knowledge that 
they are m excess of those charged other shippers, 
and in reliance on the representation of the carrier 
that all its charges are nmform, are not voluntary 
payments, and the excess over the lawful charge 
may therefore be recovered from the carner.28 
Where the consignor and the consignee agree that 
the latter shall pay the freight and deduct it from 
the purchase pnee, and the carrier collects freight 
m excess of the amount which it agreed with the 
consignor should be charged, the consignee, being in 
ignorance of such agreement, cannot be said to have 
made a voluntary payment of the excess and may re¬ 
cover it back.29 If^ however, a shipper has other 
facihties for transportation at a reasonable cost and 
merely used the faahties afforded by defendant be¬ 
cause It was more convenient to him, the fact that 
he paid charges which he chimed to be exorbitant 
under protest does not make his act other than a 
voluntary one, and he cannot recover back the 
charges.3« A payment of charges is voluntary and 
cannot be recovered back if there is no duress and 
the goods have previously been delivered or surren¬ 
dered to the payor ;3l and a voluntary settlement of 
allied excess charges with full knowledge of all 


fiictiniT evidence of proper classifica¬ 
tion of interstate shipment.—South¬ 
ern Gravure Corporation v, Cleve¬ 
land. C. C. & St L. R. Co.. 142 S. 
E. 190, 37 GaApp. 805. 

25- Ala—-W. Lf. Shepherd Liumber 
Co. V Atlantic Coast Line R. Co., 
112 So. 323. 216 Ala. 89. 

Ark.—Missouri Pac. R. Co. v. Fields 
Bros.. 203 S.W. 1036, 134 Ark. 

273. 

Colo —Bonfils V. Public Utilities 
CoTniini<!sion of Colorado, 189 P 
775, 67 Colo. 563. 

Ela. Florida Bast Coast Ry. Co. v. 

State. 82 So. 136, 77 Fla. 571. 

Ey.—Sonthem Ry. Co. of Kentucky 
V. Frankfort Distillery, 26 S.W2d 
1025, 233 Ky. 771, certiorari de¬ 
nied 51 S.Ct. 75, 282 US 868 75 
liEd. 767. 

La,—^McAdAms v. Wells Fargo & Co. 

Express. 71 So. 945. 139 La. 681. 
Me—S. D. Warren Co v. Maine 
Cent. R. Co. 135 A. 526. 126 Me. 
23. 

Mich-—Fletcher Paper Co. v De¬ 
troit & M- Ry. Co.. 164 NW 528. 
198 Mich 469, affirmed Detroit & 
M. R Co. V Fletcher Paper Co., 
39 S.Ct. 13, 248 U.S. 30, 63 LEd 
107. 

Mo.—Sonken-GflTamba Corporation v. 


Missouri Pac. R. Co. 40 SW-2d 
524, 225 Mo.App. 1066. 

Mont.—^Montana Horse Products Co 

V. Great Northern Ry. Co, 7 P.2d 
919, 91 Mont 194. 

Neb.—Central Bridge & Construction 
Co V. Chicago & N W. Ry. Co, 
262 NW. 852. 129 Neb. 726. 

N T —Baldwm v Liverpool & G. W 
S. S Co., 74 N.T 125, 30 Am.R 
277, affirming 11 Hun 496. 

—Chicago, R. L & P Ry. Co. v. 
Gist, 190 P 878, 79 OkL 8 
Tenn.—West Const Co. v Seaboard 
Air Line Ry Co., 210 S.W. 633, 141 
Tenn. 342. 

Tex—Bowers v. Missouri, K. & T. 
Ry. Co, of Texas, Civ App, 241 S 

W. 509 

10 C.J p 449 note 79 
Proceedings by shipper or consignee 
for relief against unreasonable 
rates see supra § 309. 

26. US—Southern Pac Co v. Cali¬ 
fornia Adjustment Co., Cal, 237 
F. 954, 150 C.C A 604, certiorari 
dismissed California Adjustment 
Co V Southern Pac Co, 39 S Ct. 
182. 248 US. 595. 63 LEd 438. ^d 
affirming, D.C, 226 F. 349. 

—California Adjustment Co v. 
Atchison, T. & S. F. Ry. Co, 175 
P. 682. 179 CaL 140. 13 A.LR. 274. 
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Me —S D. Warren Co. v. Maine 
Cent R. Co., 135 A. 526, 126 Me. 
23. 

10 C J. p 449 note 80. 

Corpns Jails q.aoted in Northern 
Pac. Ry. Co v. Department of Public 
Works, 217 P 13. 14. 125 Wash 428. 

27. NY—^Murphy v. New York 

Cent R. Co, 122 N.E 700. 225 
NY. 548, affirming 156 N.Y S 49, 
170 App.Div. 788—^Henry L Hunt¬ 
er, Inc., V. New York, N. HL & H 
R- Co. 166 NY.S. 237. 179 App. 
Div. 52, affirmmg 161 N.YS. 10 97 
Misc 26 * 

10 CJ p 450 note 82 

28. Iowa—Cook v. Chicago, etc., R. 
Co. 46 NW 1080. 81 Iowa 551, 25 
AmS.R. 512. 9 LRA. 764. 

28- Ga—Georgia R., etc., Co. v. 
Crossiey. 57 SE 97, 128 Ga. 35 

—^Bernhardt v. Carolina, 
etc-, R, Co., 47 SB 427, 135 N. 
C. 258 

10 C.J. p 450 note 85. 

31. U S —iKnudsen-Ferguson Fruit 

Co. V Chicago, St. P., M. & O. Ry. 
Co, Wis. 149 F. 973, 79 C.CA. 
483, certiorari denied 27 SCt. 786 
204 US. 670, 61 L.Bd. 672. 
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the facts, where payment has not been exacted as a 
condition of acceptance or delivery of the goods, 
will preclude recovery hack of the charges pai(L32 
Moreover, a carrier has been held not liable for an 
overcharge from which it received no benefit, and 
which, unknown to the carrier, was fraudulently 
collected by its agent in collusion with an employee 
of the shipper for their own purposes but there 
is authority to the effect that the carrier may be lia¬ 
ble for excess charges paid upon fraudulent misrep¬ 
resentations of the carrier’s agent where the latter 
is acting within the scope of his authority, although 
for his own benefit,^^ provided the person- paying 
the charges acts in good faith and without neg¬ 
ligence.*® 

The right to recover overcharges cannot be de¬ 
feated or limited by a clause in the bill of lading 
limiting the carrier’s liability for loss,*® except, 
perhaps, where, due to the status or nature of the 
pleadings, the action is regarded as being founded 
on the contract evidenced by the bill of lading.*^ 

Foreign transportation. At common law no ac¬ 
tion will he against a common carrier for unreason¬ 
able and excessive charges for foreign transporta¬ 
tion 

Lien. In the absence of statute providing there¬ 
for, an overcharge in freight rates does not entitle 
the person overcharged to a lien on the earner’s 
roadbed, and a statute giving a hen to persons sus¬ 
taining loss or damage to property for which the 
carrier is liable has no application to excess pay¬ 


ments of freight rates.*® 

Payment of a refund to an authorized agent of 
the person entitled to recover the same discharges 
the earner from liability therefor, notwithstanding 
a subsequent conversion or embezzlement of the 
proceeds by the agent.^® 

Under state statutes. The common-law remedy 
for excessive freight charges is not abrogated by 
a statute authorizing the recovery of charges col¬ 
lected in excess of the rates properly chargeable 
under a railroad commission law,^i or by state rate¬ 
regulating statutes which provide penalties only for 
their enforcement and furnish no civil remedy 
therefor.^* In such cases, the common-law remedy 
remains and may be enforced, even though the stat¬ 
utory remedy is extinguished by lapse of time.^* 
Observance by a railroad company of a schedule 
rate fixed by the railroad commissioners will not 
defeat a common-law action for charges in excess 
of a reasonable rate, where the statute provides that 
the schedule so fix:ed by the commissioners shall be 
pruna facie evidence that the rates therein fixed are 
reasonable.^^ Under state statutes similar to the 
Interstate Commerce Act, the right to recover ex¬ 
orbitant and unreasonable charges on intra-state 
shipments remains,^® but if such charges are in ac¬ 
cord with the scheduled rates the common-law rem¬ 
edy is abrogated and the party aggrieved must first 
bring reparation proceedings before the state com¬ 
mission within the time prescribed by statute for 
the institution of such proceedings,^® and obtain a 
proper and sufficient order for refund,^^ although 


32. Wash.—Northern Pac. Ry. Co. 

V. Department of Public Works, 
217 P. JL3. 125 Wash 428. error 
dismissed Tacoma Gram Co v. 
Northern Pac Ry. Co, 44 S Ct. 
401, 264 US 571. 68 LEd. 855. 

33. U.S.—Scullm Steel Co. v North 
American Co., Mo, 255 E. 945. 167 
aCA. 237. 

34. Wis—Ripon Enittingr Works v. 
Railway Express Agrency, 240 N. 

W. 840, 207 Wis 452 

35b Wis—^Ripon Elnittingr Works v. 
Railway Express Agrency, supra. 

36L N.T.—Meyer v Central R. Co 
of New Jersey, 174 NTS. 93. 185 
AppDiv. 812. 

37. SD—J. P Anderson Lumber 
Co V. Davis, 212 NW. 917, 51 S 
D. 146. 

38. U.S.—Geraty v. Atlantic Coast 
Line R. Co. DCSC, 211 E 227 

39. Ark.—Gallup v. St. Louis, I 
M. & S. R. Co., 215 S.W. 586, 140 
Ark. 347. 

dOu U.S.—Acme-Evans Co. v. Cleve¬ 


land, C, C. & St Ii. Ry. Co.. C.a 
AInd., 78 F.2d 543 
41- Ela—Cullen v. Seaboard Air 
lane R. Co., 58 So. 182. 63 Ela. 
122 . 

Mich—^Eletcher Paper Co v. Detroit 
& M. Ry. Co. 164 N.W. 528, 198 
Mich. 469, affirmed Detroit & M. R 
Co. V. Fletcher Paper Co., 39 S 
Ct. 13, 248 U S 30, 63 L Ed. 107, 
Utah.—Jeremy Fuel & Gram Co v 
Denver & R. G. R. Co., 207 P. 155, 
60 Utah 153. 

She Corpus Xuxls text is quoted 

with approval in Jeremy Fuel & 
Gram Co v Denver & R G. R. Co., 
207 P 155. 158, 60 Utah 153. 

42. Neb—Central Bridge & Con¬ 
struction Co V Chicago & N. W 
Ry. Co., 262 N.W. 852. 129 Neb. 
726. 

431 Utah.—Jeremy Fuel & Gram Co. 
V. Denver & R. G. R. Co., 207 P. 
155. 60 Utah 153 
10 CJ. p 451 note 89. 

44. Iowa —Bams v. Chicago, etc., 
R Co., 71 N.W. 339, 102 Iowa 375, 
63 Am.S.R. 449. 

10 C.J. p 451 note 90. 
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45b Colo.—^Bonfils v. Public Utilities 
Commission of Colorado, 189 P. 
775, 67 Colo. 563. 

Ky.—Southern Ry. Co of Kentucky 
V. Frankfort Distillery, 26 SW.2d 
1025, 233 Ky. 771, certiorari de¬ 
nied 51 set. 75, 282 US 868, 75 
LEd. 767. 

Neb—Central Bridge & Construction 
Co. V Chicago & N. W. Ry. Co, 
262 NW. 852. 129 Neb. 726. 

46. Ill —Des Plaines Lumber & 
Coal Co. V Chicago, B. & Q. R. 
Co., 249 IlLApp 383 
Wash.—Hewitt Logging Co. v. 
Northern Pac. Ry. Co.. 166 P. 1153, 
97 Wash. 597 

47- U.S—Northern Pac. Ry. Co. v. 
Sauk River Lumber Co, CCA 
Wash, 82 F 2d 519, certiorari do¬ 
med Sauk River Lumber Co. v. 
Northern Pac. Ry. Co., 57 S-Ct. 
10, 299 U.S. 547, 81 L.Bd. 403— 
Woodrich V. Northern Pac. Ry. 
Co., CCA.N.D., 71 F.2d 732, 97 
AL.R. 401. 

IlL—Medusa Portland Cement Co. v. 
Illmois Cent. R. Co., 5 N.E2d 782, 
287 HLApp. 549. 
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after a refund or reparation order is obtained he 
may then bring an action to enforce the same in 
accordance with the provisions of the applicable 
statute providing for such an action.^® Such stat¬ 
utes do not affect the right to maintain a common- 
law action to recover overcharges in excess of the 
lawfully established rate,and it has been held 
that a bond given, in accordance with statute, to 
secure repayment of any excess collected during the 
stay of an order fixing the rate while its validity 
IS contested provides merely an additional or cumu¬ 
lative remedy which does not preclude a common- 
law action independently of the bond.^® Statutes 
making the filed rates of the carrier the only lawful 
and proper rates to be charged until changed by the 
commission, and containing no provision permitting 
the commission to order a refund, have been held 
to provide an exclusive remedy and completely ab¬ 
rogate any right to bring a court action to recover 
alleged unreasonable charges which are in accord¬ 
ance with the rates on file-5i Under a statute em¬ 
powering a state commission to fix rates and hear 
complaints, and giving the person aggrieved by 
rates the right to complain and to recover excess 


charges paid, the common-law remedy is not saved, 
and one who has made no complaint to the commis¬ 
sion cannot recover excess charges;®^ and the fact 
that another shipper had made complaint to the com¬ 
mission which had found the charges excessive and 
had ordered their reduction does not relieve a ship¬ 
per, suing to recover excess charges paid under the 
former rates from making complaint thereof to the 
commission.®^ 

A statute providing for recovery of damages pro¬ 
duced by violation of any rule or regulation made 
by the state regulatory commission, gives a right 
of action for the recovery of charges paid on intra¬ 
state shipments in excess of the rates and tariff 
fixed by the state commission;®^ but a statute im¬ 
posing liability for mere nonfeasance in omitting to 
do any act required by an order of the commission 
does not impose liability for the positive acts of 
charging and collecting freight in excess of the 
rates and tariffs fixed by the commission.®® 

Under Interstate Commerce Act. The right to 
maintain an action at common law to recover the 
excess of freight charged on an interstate ship¬ 
ment, over the duly published or established rate 


Ky.—Southern Ry. Co. of Kentucky 
V Frankfort Distillery, 26 SW.2d 
1025, 233 Ky. 771, certiorari de¬ 
nied 51 set. 75. 282 US 868, 75 
UEd 767. 

Miss—E. L Young Heading Co. v. 

Payne, 89 So. 782, 127 Miss. 48. 

H M —-Kemp Lumber Co. v. Atchi¬ 
son, T. & S F. Ry. Co., 9 P-2d 
387, 36 NM. 126. 

Wash—Belcher v. Tacoma Eastern 
R. Co., 168 P. 782, 99 Wash. 34. 

Order hdd insufficient 

Order of department of public 
works notifymg carrier to pay to 
department as reparation all sums 
m excess of stated amount paid by 
shipper to carrier on logs shipped 
between certain dates, together with 
mterest, but not determining amoimt 
of sudb excess, was held insufficient 
basis for shipper's action to recov¬ 
er alleged overcharge.—Horthem 
Pac. Ry. Co. v. Sauk River Lumber 
Co, C.CAWash, 82 F-2d 519, certio¬ 
rari denied Sauk River Lumber Co 
V. Northern Pac. Ry. Co.. 57 S.Ct 
10. 299 U S. 547, 81 L.Ed. 403. 

Seduction of award on xeberTisg 
Where order was made by com¬ 
merce commission determmmg rail¬ 
road rate charged shipper to be un¬ 
reasonable and discriminatory and 
on rehearing commission made new 
order determining amount to he re¬ 
turned to shipper, which was less 
than amount due under original or¬ 
der, shipper which accepted amount 
repaid in compliance with second I 
order was held not entitled suhse-l 


auently to bring common-law action 
against carrier for excessive amount 
charged, based on commission's first 
order—Medusa Portland Cement Co. 
V. Illinois Cent. R. Co., 5 N.E2d 
782, 287 IllApp 549. 

Statute saviiig conunou law jremp< 
edies 

A provision, similar to that found 
in the Interstate Commerce Act and 
providing that “Nothing m this act 
shall in any way abridge or alter 
the remedies now existing at com¬ 
mon law or by statute, but the pro¬ 
visions thereof are m addition to 
such remedies,” has been held not 
to prevent the abrogation of com¬ 
mon-law actions to recover allegedly 
unreasonable rates where they are 
charged in accordance with filed 
schedules —-Woodneh v. Northern 
Pac. Ry. Co., CCAJJT-D., 71 F2d 732, 
97 A.LR. 401. 

Statute so abrogating conunou law 
remedy held vsUid 

Wash —^Hewitt Loggmg Co. v. 

Northern Pac Ry. Co., 166 P. 1153, 
97 Wash 597. 

48- U S —Sauk River Lumber Co 
V. Northern Pac. Ry. Co., D C. 
Wash., 56 F2d 656 

Me —S. D Warren Co. v- Maine 
Cent. R. Co, 135 A. 526, 126 Me. 
23 

Pa —Allegheny Steel Co. v. New 
York Cent. R. Co., 188 A. 332, 324 
Pa. 353. 

49- HI—A. L Jones Co. v. Chicago, 
M. & St. P. Ry. Co.. 213 IlLApp. 
283. 


Mich—Fletcher Paper Co. v. Detroit 
& M. Ry. Co, 164 N.W. 528. 198 
Mich. 469, affirmed Detroit & M. R. 
Co. V. Fletcher Paper Co., 39 S 
Ct. 13, 248 US 30. 63 LEd 107. 
Neb—Central Bridge & Construction 
Co. V. Chicago & N- W Ry. Co, 
262 N.W. 852, 129 Neb 726. 

50- Ohio—^Big 4 Coal Co. v. Hock- 
mg Valley Ry. Co, 11 Ohio App 
88 . 

51- Mo —Sonken-Galamha Corpora¬ 
tion V. Missouri Pac. TR. Co., 40 
SW2d 524, 225 Mo App. 1066. 

NY—^Purcell v New York Cent. R 
Co., 197 N.E 182, 268 NY. 164. 
affirmmg 275 NYS 70, 242 App. 
Div. 292, and certiorari denied 56 
set 173, 296 US 545. 80 LEd. 
387. 

52- Mass.—G-umey Heater Mfg. Co. 
V. New York, N. H & H. R. Co, 
162 NE. 897, 264 Mass 427. 

10 aJ p 451 note 91. 

Corpus Juris cited in E. L. Young 
Heading Co v. Payne, 89 So. 782, 
786, 127 Miss. 48. 

53- Wis—^Frank A. Graham Ice Co. 
V. Chicago, etc, R. Co., 140 N.W. 
1097, 153 Wis. 145. 

54. Ga—Atlantic Log & Export Co 
V Central of Georgia Ry. Co., 155 
S E. 525. 171 Ga. 175, answers to 
certified questions conformed to 
155 S.E. 530, 42 Ga.App. 256. 

SSi Ga—Atlantic Log & Export Co. 
V. Central of Georgia Ry. Co., 
supra. 
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is not affected by any of the provisions of the In¬ 
terstate Commerce Actand it has been held that 
a charge in excess of the rate fixed by contract be¬ 
tween the parties may be recovered as an over¬ 
charge where the rate in accordance with which the 
charge is made is not on file with, or approved by, 
che interstate commerce commission.57 The com¬ 
mon-law right to recover the difference between the 
amount of a reasonable charge and the amoimt of 
an exorbitant charge coercively exacted by a car¬ 
rier still remains jjut, if the charges have been 
made in accordance with filed and published rates, 
the common-law remedy for the enforcement of 
such right IS abrogated, and the enforcement there¬ 
of IS dependent upon the injured party’s first filing 
a timely complaint with the interstate commerce 
commission and obtaining a finding by that body 
that the rate charged was unreasonable, and the 
amount of the overcharge.^® In a common-law 
action the only question between the shipper and 
the carrier is what were the legal published rates 
and regulations, and not what they should have 
been.®® A prior application to the commission is 


necessary not only where the overcharge is asserted 
because of the alleged tmreasonableness of the rate 
but where the alleged overcharge is due to the al¬ 
leged unreasonable practice of the carrier in send¬ 
ing the shipment over the longer and more expen¬ 
sive of two available routes one of which is inter¬ 
state and the other intra-state.®^ Excessive charg¬ 
es may be recovered by common-law action, how¬ 
ever, where the carrier has failed to post, file, and. 
establish a rate as* reqmred by the act and, if a 
reparation order finding the scheduled rates unrea¬ 
sonable has been obtained in accordance with the 
rules stated in § 309, then a court action may be 
brought to enforce the award or to recover the 
overcharge found by the commission to exist.®® 
Under provisions of the Interstate Commerce Act 
requiring that a carrier’s charges be just and rea¬ 
sonable, and providing that a person mjured by the 
carrier’s violation of any of the provisions of the 
act may recover the actual damages sustamed, it is 
well established that the exaction of an unreason¬ 
able and exorbitant charge constitutes a tort,®'^ and 
justifies a recovery of the difference between an ex- 


5U. TJ S —^Macon, D. & S R Co v 
General Reduction Co., CCA Ga, 
44 F 2d 499, certiorari denied 51 
set 345. 283 US 821, 75 LEd 
1438 

Mo—Mobile & O R. Co. v. Southern 
Sawmill Co, 251 S.W. 434, 212 
MoApp. 117. 

S C —^Huddy v Railway Express 
Affency. 188 SE. 247, 181 S.C. 508. 
10 C.J. p 451 note 93. 

Coxpus Juris quoted m Kemp 
Lumber Co. v Atchison, T & S. F 
Ry. Co. 9 P 2d 387, 391. 36 N M 126. 

57- Tex—^Bowers v Missouri, K & 
T Ry Co of Texas, CivApp., 241 
SW. 509 

58. U.S.—Swift & Co. V. New York 
Cent R Co. CCAN.T, 16 P2d 
17, reversing. UC, 3 P.2d 826— 
Cocke V Morgan's Louisiana & 
Texas R. & S S. Co, CCA.Miss, 

4 F.2d 961, certiorari granted Mor¬ 
gan’s Louisiana & Texas R. & S 

5 Co. V. Cocke. 45 S Ct 639, 268 
US 685, 69 LEd. 1156, and re¬ 
versed on other grounds 47 SCt 

• 342. 273 U.S. 656. 71 LEd 825 

59. U S.—^Lewis-Simas-Jones Co. v 
Southern Pac. Co, 51 S.Ct 592. 283 
U S 654, 75 L Ed. 1333, reversing 
289 P. 643, 106 Cal App. 437, cer¬ 
tiorari granted 51 S.Ct 102, 282 
U.S. 833, 75 LEd. 741-—Spiller v. 
St. Louis & S F. R. Co, C.C A. 
Mo, 14 F 2d 284, reversing, D.C., 
North American Co. v St Louis & 
S. F. R. Co, 288 F. 612, and certio¬ 
rari granted St Louis & S. F R 
Co. v. Spiller, 47 S.Ct 111. 273 U. 
S. 680, 71 L Ed. 837, affirmed in 

inr JS—40 


part and reversed in part on other 
grounds, St Louis & S. F. R. Co 
V. Spiller, 47 SCt 635, 274 US 
304, 71 LEd 1060, motion denied 
48 S.Ct 96. 275 U.S 156, 72 LEd 
214. 

Okl—Chicago. R I. & P. Ry. Co. v 
G-st. 190 P 878, 79 Okl. 8- 
10 O J p 451 note 94. 

Corpus Juris quoted in Kemp 
Lumber Co v. Atchison. T & S. F 
Ry. Co., 9 P.2d 387, 391, 36 NM. 
126. 

Provision, saving conunondaw xem^ 
edies 

A provision of the Interstate Com¬ 
merce Act, that nothing therein 
"shall m any way abridge or alter 
the remedies now existing at com¬ 
mon law or by statute, but the pro¬ 
visions of this act are in addition 
to such remedies,” cannot be con¬ 
strued as contmumg in the shippers 
a common-law right, the continued 
existence of which would be abso¬ 
lutely inconsistent with the other 
provisions of the statute —^Texas, 
etc., R, Co V. Abilene Cotton Oil 
Co., 27 set. 350, 204 U.S 426, 51 L 
Ed. 553, 9 Ann.Cas. 1075, reversing 
85 S.W. 1052, 38 Tex Civ. App. 366. 

GO. U.S.—Carson Lumber Co. v. St. 
Louis, etc, R Co, r> C.Okl, 198 F 
311, affirmed 209 P. 191, 126 C.CA 
139. 

61- US —Northern Pac. R. Co. v 
Solum. 38 set. 550, 247 US 477, 
62 LEd. 1221, reversing Monarch 
Elevator Co. v Northern Pac. Ry 
Co. 157 N.W. 998, 133 Minn. 461, 
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and Solum v. Northern Pac. Ry. 
Co, 157 N.W 996, 133 Minn. 93. 

68- U.S —St. Louis Southwestern 
R- Co. V Lewellen, Tex, 192 P. 
540, 113 CCA. 414, certiorari de¬ 
nied 32 S.Ct 835. 225 U.S. 701. 56 
LEd 1264. 

10 C J. p 452 note 95. 

63- U S —^Lewis-Simas-Jones Co. v 
Southern Pac. Co. 51 S.Ct. 592, 283 
U S. 654, 75 L.Ed. 1333, reversing 
289 P. 643, 106 Cal.App, 437, cer¬ 
tiorari granted 51 S.Ct. 102, 282 U. 

5 833. 75 LEd 741. 

et U.S—Adams v Mills, Ill. 52 S. 
Ct 589. 286 US. 397. 76 L.Ed. 
1184, reversing, C C.A., Adams v. 
Mellon, 51 F.2d 620, affirming, I). 
C, 39 F.2d 80, and certiorari 
granted 52 SCt. 208, 284 US. 614. 
76 L Ed. 525—^Lewis-Simas-Jones 
Co. V. Southern Pac. Co., 51 S.Ct. 
592. 283 U.S. 654. 75 LEd. 1333. 
reversmg 289 P 643, 106 CalApp. 
437. certiorari granted 51 S Ct. 
102, 282 US. 833. 75 LEd. 741— 
Great Northern Ry. Co v Sulli¬ 
van, C.C A Minn , 72 F.2d 587, cer¬ 
tiorari granted 55 S Ct. 216, 293 
U S. 551, 79 L.Ed 654, reversed 
on other grounds 55 S Ct. 472, 294 
US. 458. 79 L.Ed. 992—Spiller v. 
St. Louis & S P R- Co., C.C.A- 
Mo, 14 F.2d 284, reversing, D.C, 
North American Co. v. St. Louis 

6 S P. R. Co.. 288 P. 612, and 
certiorari granted St Louis & S. 
P. R Co. V. Spiller, 47 S.Ct. Ill, 
273 U S. 680, 71 L.Ed 837. affirmed 
m part and reversed in part on 
other grounds St Louis & S. F. 
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cessive or unlawful chargee and a reasonable or law¬ 
ful one.®® Also, where a charge is collected which 
is not provided for m the schedule or tariff as re¬ 
quired by the act, recovery may be had for the dif¬ 
ference between a reasonable charge and the charge 
collected;®® but only the excess over a reasonable 
charge for the service may be recovered.®^ Be¬ 
fore an action can be maintained for damages al¬ 
leged to have been caused by the exaction of exces¬ 
sive rates,®® or charges not provided for in the 
schedule or tariff,®® the reasonableness of the rate 
or charge exacted must first be passed on and de¬ 
termined by the interstate commerce commission. 
If the commission determines that the rates charged 
were not unreasonable no recovery can be had 7® 
Where a through charge for an international ship¬ 
ment is reasonable as a whole, the shipper has no 
right to recover damages or an alleged excess from 


the United States carrier on the ground that its 
proportional of the through rate is unreasonable and 
it receives an undue proportion of the charges.^^ 

§ 321. What Constitutes an Overcharge 

Where the rates have been fixed by law, there usual¬ 
ly is, and can be, a recoverable overcharge only to the 
extent that the charges exceed the rates so fixed, but, 
if the rates have not been so fixed, an overcharge may 
consist of an excess over the charge fixed by contract 
or a reasonable charge 

Practically any charge m excess of the amount 
which the carrier is entitled to collect, under the 
rules stated in §§ 312-314 supra, constitutes an over¬ 
charge to the extent of the excess,^^ while sums 
which the carrier was lawfully entitled to collect 
cannot ordinarily be recovered as an overcharge,^® 
although they were in excess of the rates charged a 
favored shipper.^^ Thus, there may be an over- 


R Co. V. Spiller, 47 S.Ct 635, 274 
US 304, 71 LEd 1060, motion de¬ 
nied 48 set 96. 275 US. 156, 72 
IiEd 214--Jones v. Alton & S. R. 
Co, DCIIL, 6 FSupp. 807. 

65- US —^Lewis-Simas-Jones Co. v 
Southern Pac Co-. 51 S.Ct 592, 283 
US 654, 75 L,Ed 1333, reversing 
289 P. 643, 106 Cal App. 437, cer¬ 
tiorari granted 51 S Ct. 102, 282 
U.S 833, 75 L. Ed 741—Great 

Northern Ry. Co. v. Sullivan, C. 
CJLMmn,, 72 P 2d 587, certiorari 
granted 55 S Ct 216, 293 U.S 551, 
79 li Ed 654, reversed on other 
grounds 55 S Ct. 472, 294 U.S, 458, 
79 Li.Ed 992—^Louisville & N. R. 
Co. V Sloss-Shefdeld Steel & Iron 
Co, CaA.Ala, 295 P 53, affirmed 
46 S.Ct. 73, 269 U.S. 217, 70 L Ed. 
242 

G& U.S.—Great Northern Ry. Co v. 
Sullivan, Mmn, 55 S Ct. 472. 294 
U.S. 458, 79 LEd. 654, reversing, 
C CA-, 72 P 2d 587, certiorari 
granted 55 S.Ct. 216, 293 U.S. 551, 
79 L.Ed. 654—Aron v. Pennsyl¬ 
vania R. Co, C-C.AN.T., 80 P.2d 
100, 103 AL.R 1367. affirming, D. 
C, 10 PSupp. 756, certiorari do¬ 
med 56 S.Ct. 680, 298 US. 658, 80 
LEd. 1384. 

67- U.S —Aron v. Pennsylvania R. 
Co, supra 

10 C.J. p 501 note 90 [a]. 

68. U S —Lewis-Simas-Jones Co. v. 
Southern Pac. Co, 51 S.Ct. 592, 
283 US. 654, 75 L.Ed 1333. re¬ 
versing 289 P. 643, 106 Cal App. 
437, certiorari granted 51 S Ct 102, 
282 US. 833, 75 L.Ed 741 

69. U S —Aron v. Pennsylvania R. 
Co, CC.A.N.Y, 80 P2d 100. 103 
A.L.R 1367, affirming, D.C, 10 P. 
Supp. 756, certiorari demed 56 S 
Ct. 680, 298 U.S. 658, 80 L.Ed. 
1384. 


TO- U.S.—Aron v. Pennsylvania R 
Co., supra 

71- U Su—Great. Northern Ry Co v 
Sullivan, IVTiTin , 55 S Ct 472, 294 
US. 458, 79 LEd. 992, reversing, 
CCA, 72 P 2d 587, certiorari 
granted 55 SCt 216, 293 US 551, 
79 LEd 651 

72- U S —^International Milling Co 
V. Lowden, CCAMiss., 91 P.2d 
270. 

Ark—^Missouri Pac R Co. v. Fields 
Bros, 203 SW 1036. 134 Ark 273. 
Iowa—^Miller v Davis, 240 NW 
743. 213 Iowa 1001, 78 A.L.R. 1541. 
Mich.—^Fletcher Paper Co. v. De¬ 
troit & M. Ry. Co, 164 NW. 528. 
198 Mich 469, affirmed Detroit & 
M R Co. V Fletcher Paper Co., 
39 S.Ct. 13. 248 US. 30, 63 LEd 
107. 

Neh.—Central Bridge & Construction 
Co. V Chicago & N. W Ry. Co., 
262 N.W. 852, 129 Neb. 726. 
Acquiescence or contmued habit 
or course of conduct between ship¬ 
per and railroad would not operate 
to relieve railroad from its obliga¬ 
tion to furnish service at the ap¬ 
plicable tariff rates—^Louisville Wa¬ 
ter Co. V Louisville, H. & St. L. Ry. 
Co, 110 SW.2d 668, 270 Ky. 833. 

73L Fla—Henderson v. Hines, 98 
So 333, 86 Fla 494. 

Ga.—Seaboard Aar Line Ry. Co. v 
Lumberman's Co, 149 SE 128, 168 
Ga. 851, reversing Lumberman’s 
Co. V. Seaboard Air Line Ry. Co., 
139 SJB3. 116, 37 Ga.App. 176, va¬ 
cated 149 S.E. 303, 40 GaApp. 238, 
conformed to 149 S.E 303, 40 Ga. 
App 238. 

Kan—Goffee & Carkener v. Missouri 
Pac. R Co., 276 P. 834, 128 Kan 
245. 

Neh —Fred P. Shields Co. v. Chi¬ 
cago. B. & Q. R. Co., 276 N.W 
925. 


S C —Gibbes Machinery Co v. 

Southern Ry Co. 93 S E 718, 108 
SC 159 

Additional charges agreed on 

When unexpected difficulties occur 
in the transportation of property 
by a carrier, and the consignor 
agrees, in view of them, to pay a 
sum for the carriage, in addition 
to what had previously been fixed 
on, and pays the same, he cannot 
recover it back as paid without con¬ 
sideration —^Detroit, etc., R Co. v. 
McKenzie, 5 N W. 1031, 43 Mich. 609. 

Charges of connecting carrier 

A consignee is bound on an im¬ 
plied contract to reimburse a for¬ 
warding Ime for demurrage charges 
which It was obliged to pay to a 
connecting railroad, and cannot com¬ 
plain of such charges as an over¬ 
charge —Quanah, etc., R. Co. v. 
Drummond, Tex CivA.pp, 147 S W. 
728. 

74- Wash —Oregon-Washington R. 
& Nav Co V Department of Pub¬ 
lic Works. 275 P 87. 89, 151 Wash. 
142. 

‘Mere discrimination, it seems to 
us, is not of itself sufficient to call 
for reparation, however much it may 
call for some other relief or dis¬ 
ciplinary measures against the of¬ 
fending carrier. The right of rep¬ 
aration in favor of a complaining 
shipper, as we understand the law 
in this state, results only from an 
overcharge exacted from the com¬ 
plaining shipper, and not from an 
insufficient charge made to some 
other favored shipper. If this is 
not the law, then a carrier’s giving 
a rebate, or making less than a reg¬ 
ular tariff shipping charge, to a fa¬ 
vored shipper, would mean that the 
offendmg carrier would have to 
make reparation accordmgly to all 
shippers who had paid the regular. 
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charge because the rate or charge applied violates a 
contract between the parties,*^5 jg unreasonable,*^® 
is above the lawful tariff rate^^ or in excess of the 
rate fixed by law,^® because an error was made by 
the carrier in the figuring of the mileage covered 
by the carnage,^® more goods were charged for than 
were actually carried,®® the charges were computed 
on the basis of a weight which was inaccurate and 
improper,®! the charges included an additional 
charge for an item or service for which the carrier 
is not entitled to be compensated,®^ or because the 
carrier has shipped the goods over a longer route 


and charged the tariff rate therefor when a shorter 
and cheaper route was available.®® A charge in ex¬ 
cess of the lawfully established rate is an over¬ 
charge which may be recovered back, although it is 
collected pendmg a contest by the earner of the va¬ 
lidity of the rate so fixed,®^ and the enforcement 
of the rate has been enjoined or stayed during that 
period.®® On the other hand, a charge made in ac¬ 
cordance with the rates fixed by the lawful rate¬ 
making authority cannot generally be said to con¬ 
stitute an overcharge,®® although such authority 
subsequently determines that it is excessive,®^ or the 


legally established tariff during the 
same period, the shipments being 
accompanied by the same condi¬ 
tions.” — Oregon-Washington R & 
Nav Co V. Department of Public 
Works, supra. 

75. Ala—Southern R. Co. v- Dowe, 
54 So. 51, 170 Ala. 598 
76 l N.T.—Purcell v New York 
Cent. R. Co, 197 NE3 182, 268 N. 
Y 164. affirming 275 N.Y S 70. 242 
App-Div 292, and certiorari denied 
56 set. 173. 296 U.S 545. 80 L. 
Ed. 387. 

77- Mo—Greenslade Oil Co. v. Rox¬ 
ana Petroleum Corporation, App., 
6 SW2d 1020. 

Ohio.—^Beeghly v. Public Utilities 
Commission. 135 N E 641, 104 

Ohio St. 158 — Taylor-Williams 
Coal Co V Public Utilities Com¬ 
mission of Ohio, 119 N.E 459, 
97 Ohio St 224—Crook v Balti¬ 
more & O R Co., 167 NE. 899, 
32 Ohio App 263. 

Or.—^Black v Southern Pac. Co., 171 
P. 878, 88 Or 533 
46 CJ p 1161 note 33. 

78. Ala—Western Ry. of Alabama 
V. Montgomery County, 153 So. 
622, 228 Ala 426. 

Kan—Morgran Bean Co. v. Chi¬ 
cago, B & Q R Co, 288 P 589, 

130 Kan. 859, affirmed 293 P. 526. 

131 Kan. 679. 

La—McAdams v. Wells Fargo & Co. 

Express, 71 So. 945, 139 La. 681. 
Mich.—^Fletcher Paper Co v Detroit 
& M. Ry. Co., 164 NW. 528. 198 
Mich. 469. affirmed Detroit & M. R. 
Co. V. Fletcher Paper Co, 39 S. 
Ct. 13, 248 U.S 30, 63 LEd. 107 
N.D—C. L Merrick Co. v. Minneap¬ 
olis, St. P. & S. S. M. Ry Co., 
160 NW. 140, 35 ND 331, error 
dismissed 41 SCt 142. 254 US. 
376. 65 LEd. 312 

10 CJ- p 452 note 2—46 C J. p 1161 
note 34. 

79- Neb—Central Bridge & Con¬ 
struction Co. V. Chicago & N. W. 
Ry. Co. 262 NW. 852. 129 Neb. 
726. 

Sa Iowa.—Coad v. Pennsylvania 
Ry. Co., 175 N.W. 344, 187 Iowa 
1025. 


Negligence uimecessazy 

The liability of a carrier for an 
overcharge, resultmg from its hav- 
mg charged for more goods than It 
actually carried, is not affected by 
the fact that the absence of the 
excess goods for which it had charg¬ 
ed was in no way due to its neg¬ 
ligence —Coad V. Pennsylvania Ry 
Co. 175 NW. 344. 187 Iowa 1025. 

81- Pa—New York & Pennsylvania 
Co V. New York Cent. R. Co., 124 
A 428, 280 Pa 297—Brown v. 

Pennsylvania R. Co, 66 Pa Super. 
483. 

Tex.—Gulf, a & S P. Ry Co. v. 
Minton, Civ,App, 14 S W 2d 888, 
reversed on other grounds. Com 
App., 24 S.W2d 12. 

Xnaccuracy of weight held, not es- 
tabh^ed 

Tex—Gulf, C. & S- F Ry Co. v. 
Mmton, Com App, 24 S.W.2d 12, 
reversing. Civ.App., 14 S W 2d 888. 

82. Ala—Seaboard Air Line Ry. Co 
V. McWhorter, 108 So 242, 214 
Ala 472 

Ark —Missouri Pac R. Co v Fields 
Bros., 203 SW. 1036. 134 Ark. 73 
NC—W. L Hall & Co. v. Norfolk 
Southern R Co, 91 SB 607, 173 
N.C 108. 

Tex—^Texas & N. O R Co. v. H & 
C. Newman, Civ. App.. 273 S W 
335. 

Care and feeding of live stock 
A shipper of cattle, who is obliged 
to pay a feed bill m order to ob¬ 
tain possession of them from the 
carrier, is entitled to recover from 
the carrier the amount of such hill, 
with interest, if the cattle were not 
in fact fed, or if they were fed 
contrary to the shipper’s directions 
not to feed them on route—Galves¬ 
ton, etc, R. Co. V. Botts. Tex.Civ. 
App. 70 SW. 113. 

Expenses due to Gamez’s negligence 
Excess freight which the owner of 
goods is compelled to pay by reason 
of a misshipment of the goods, due 
to the negligence of the earner, is 
an overcharge for which a recovery 
may be had.—Read v. Central Ver¬ 
mont R. Co., 86 A, 161. 76 N.H. 555 
88. Iowa—Miller v. Davis, 240 N 
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W. 743, 213 Iowa 1091. 78 ALR. 
1541. 

However, it has been held, in view 
of Acts 1909 p 210 $ 2, prohibiting 
carnage charge grreater or less than 
specified in published rates, that a 
shipper whose lumber is carried to 
destination by roundabout, and not 
by most direct, route cannot recover 
difference between lawful rate over 
roundabout route and lower lawful 
rate over direct route.—Oden-Elliott 
Lumber Co. v. Louisville & N. R. 
Co. 79 So 400, 16 Ala App 495. cer¬ 
tiorari denied 78 So. 989, 201 Ala. 
700. 

Eack of pnbiift'hc^d zate for more djU 
xect route 

Where a carrier sends goods by 
a more circuitious route and charges 
the established rates therefor, be¬ 
cause there is no published or es¬ 
tablished rates for the more direct 
route over which the shipper re¬ 
quests the shipment to be made, 
there is an overcharge which the 
shipper IS entitled to recover to the 
extent that the charges for the cir¬ 
cuitous route are in excess of what 
would be a reasonable charge for 
the direct route —Swift & Co v. 
New York Cent R Co , C C.A.N Y, 
16 F.2d 17, reversmg, D.G., 3 P.2d 
826. 

84. Mich.—Fletcher Paper Co v. 
Detroit & M Ry Co.. 164 N.W. 
528, 198 Mich. 469, affirmed Detroit 
& M. R Co. V. Fletcher Paper Co., 
39 set. 13, 248 U.S. 30, 63 LEd. 
107. 

85- Mo—White V. Delano, 191 S.W. 
1012, 270 Mo. 16. 

Ohio.—^Big 4 Coal Co. v. Hocking 
Valley Ry. Co, 11 Ohio App. 88. 

88. U S.—Woodrich v. Northern 

Pac Ry. Co.. CCJLNiy^ 71 F 2d 
732, 97 A.L R. 401. 

Ohio.—Crook v Baltimore & O R. 
Co.. 167 N.E 899, 32 Ohio App. 
263. 

87- U.S.—El Paso & S. W. R. Co. v. 

Arizona Corporation Commisssion, 
DC.Ariz, 51 F.2d 573. 

Va.—^Mathieson Alkali Works v. 
Norfolk & W. Ry. Co, 137 S.EL 
608, 147 Va. 426. 
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carrier subsequently requests that it be permitted 
to reduce such rates and where, under the stat¬ 
utes of the particular jurisdiction, the rates filed by 
the carrier are the only lawful rates which may be 
charged or collected, charges made in accordance 
therewith are not overcharges, although the filed 
rates are subsequently determined to be unreason¬ 
able.*^ Under the Interstate Commerce Act and 
state enactments similar thereto, an alleged unrea¬ 
sonable or exorbitant charge, which is in accord¬ 
ance with the scheduled rates or tariffs initiated and 
filed by the carrier, will not constitute an over¬ 
charge,^® unless it has been so determined by the 
proper regulatory commission and this is so, al¬ 
though by mistake of the carrier's agent a rate 
lower than that filed was quoted to the shipper,®^ 
or although the parties have contracted for lower 
rates.®* 

§ 322. Liability of Connecting Carriers 

for Overcharge 

A carrier participating in the carnage of goods over 


several lines may be liable for overcharges on such ship¬ 
ment where it has collected the same or they have been 
collected by another carrier as its agent; and, under the 
Interstate Commence Act and state statutes smiiiar 
thereto, all carriers participating in the establishment 
of a Joint rate which is exorbitant and unreasonable 
are jointly and severally liable for the entirety of the 
excess charge. 

A carrier participating in a carriage over several 
lines may be subject to liability for overcharges on 
the shipment where it has collected or received the 
benefit of the same,®^ another has collected the 
charges as its agent,®® or the excessive charge is 
due to its fault or misconduct,®® and, under the 
Interstate Commerce Act and other statutes similar 
thereto, making the exaction of unreasonable and 
exorbitant charges a tort for which damages may be 
recovered, earners which have participated in the 
establishment of an unreasonable and exorbitant 
joint rate are each jointly and severally liable for 
the entirety of the excess or all damages sustain¬ 
ed.®'^ A delivering carrier who is a party to a con¬ 
tract of through shipment, made by the initial ear¬ 
ner having authority to make such contract, is 


Nevertheless, it has been, held 
that, if previously the state su¬ 
preme court has erroneously con¬ 
strued the applicable statutes as 
permittmgr a recovery of the excess 
over reasonable charges, although 
the charges made were in accord¬ 
ance with the rates fixed by the 
commission, a judgment permitting 
such recovery will be sustained not¬ 
withstanding the supreme court re¬ 
verses itself as to the construction 
of the statute.—Sunburst Oil & Re¬ 
fining Co. V. Great Northern Ry. Co., 
7 P 2d 927, 91 Mont. 216, certiorari 
grranted Great Northern Ry. Co, v. 
Sunburst Oil & Refining Co., 53 S Ct 
7. 287 US. 580. 77 LEd. 508, af¬ 
firmed 53 set. 145, 287 US. 358. 77 
LEd. 360. 85 ALR 254. 

88. Mont—Montana Horse Prod¬ 
ucts Co. V. Great Northern Ry. 
Co. 7 P.2d 919, 91 Mont 194. 

88. N M.—Kemp Lumber Co. v. 
Atchison, T. & S F. Ry. Co., 9 
P 2d 387, 36 N.M 126. 

Wash.—State ex reL Standard Oil 
Co. of Califorma v Department of 
Pubhc Works, 53 P2d 318, 185 
Wash. 236. 

INlfereiit sabstantive right held 
not created by aTnMidTtKknt dealing 
with the procedure for the recovery 
of overcharges—State ex rel Stand¬ 
ard Oil Co of California v. Depart¬ 
ment of Pubhc Woiks, 53 P2d 318, 
185 Wash 235. 

Betrospective operation of order 
Order of Texas railroad commis¬ 
sion, recognizing that rates publish¬ 
ed by agent for director general of 
railroads had been continuously ap-| 


plied and recognized by the commis¬ 
sion, could have no retroactive ef¬ 
fect. and hence could not affect 
rates on shipments theretofore made 
as respects right to recover alleged 
overcharge by shipper—San Antonio 
& A P. Ry. Co V. D. M. Picton & 
Co, Tex.Civ.App, 111 SW.2d 842, 
error refused. 

90- U S.—Adams v. Mellon, C.C A. 
Ill, 51 P2d 620. modifymg, DC.j 
39 F.2d 80, and certiorari granted] 
52 S,Ct 208. ,284 US. 614, 76 LEd 
525, reversed on other grounds 
Adams v. Mills. 52 S Ct 589, 286 
US. 397, 76 LEd 1184—New Tork 
& Pennsylvania Co. v. Davis, D 
CNT. 8 F2d 662 

Miss.—E. L. Young Heading Co v 
Payne, 89 So. 782, 127 Miss. 48 
Or—Oregon-Washmgton R. & Nav. 
Co. V Cascade Contract Co, 197 
P. 1085, 101 Or. 582, petition de¬ 
nied 200 P. 1034, 101 Or. 582 

91- Ky—Southern Ry. Co. of Ken¬ 
tucky V. Frankfort Distillery, 26 
SW2d 1025, 233 Ky. 771, cerUo- 
rari denied 51 S Ct 75. 282 US 
868, 75 LEd. 767. 

Ohio —Cleveland Store Fixture 
Co. V Cleveland, C., C & St. L 
Ry Co. 1 Ohio NP.N.S. 242 
10 C J. p 452 note 6. 

93. Miss —^Brookhaven Lumber & 
Mfg. Co. V Mississippi Cent- R 
Co, 122 So. 472, 154 Miss. 303 

94. U S —Great Northern Ry Co 

V. Sullivan, Minn, 55 S Ct 472, 294 
U.S 458, 79 L Ed. 992, reversing, 
C.C A, 72 P 2d 587, certiorari 

granted 55 S.Ct. 216. 293 US, 551. 
79 LEd. 654 


95. U S.—^Ingralls V Maine Cent. R. 
Co. DCMe.. 49 P2d 631. 

9Gb Pa.—New York & Pennsylvania 
Co V. New York Cent. R. Co, 124 
A, 428. 280 Pa 297. 

97- U S —Great Northern Ry. Co 
V. Sullivan, Minn, 55 SCt. 472, 
294 US. 458, 79 LEd 992, re¬ 
versing, C.C A, 72 P2d 587, cer¬ 
tiorari granted 55 S Ct 216, 293 
U S 551. 79 L.Ed 654—Lewis- 
Simas-Jones Co. v. Southern Pac. 
Co., *51 S Ct. 592. 283 U S 654, 75 
LEd 1333, reversing 289 P. 643, 
106 CalApp. 437, certiorari grant¬ 
ed 51 S Ct. 102, 282 US. 833, 75 
L.Ed 741—^Louisville & N. R. Co. 
V. Sloss-Sheffield Steel & Iron Co., 
Ala, 46 set. 73, 269 US 217. 70 
L Ed 242, affirming, C C A., 295 

P. 53—Glens Falls Portland Ce¬ 
ment Co. V. Delaware & Hudson 
Co. CCAN.Y, 66 F2d 490. af- 
firmmg, DC, 55 F 2d 971, and 
certiorari denied Delaware & Hud¬ 
son Co V. Glens Falls Portland 
Cement Co. 54 S.Ct. 132, 290 U. 
S 697, 78 LEd. 599—World Pub. 
Co V. Davis. D.COkl, 16 F2d 130, 
affirmed, C C A., Mellon v. World 
Pub. Co, 20 P.2d 613, certiorari 
denied 48 SCt. 119. 275 U.S. 561, 
72 LEd 426. 

W.Va —Kanawha Black Band Coal 
Co. V. Chesapeahe & O Ry. Co., 
148 S.E 855, 107 WVa 469. cer¬ 
tiorari denied Chesapeake & O. Ry. 
Co. V. Kanawha Black Band Coal 
Co-, 50 set. 85, 280 US. 602, 74 
L.Ed. 647. 

Seasons for mle 

‘Tt is true that participation in 

joint rates does not make cozmectmg 
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bound to pay back to the shipper any excess of 
freight charges received,^^ and it cannot escape lia¬ 
bility for excess charges collected, because the rail¬ 
road commission did not apportion the rates fixed by 
it between the initial and the dehvering carriers, 
or because when it received the cars from the ini¬ 
tial carrier it also received statements of the freight 
charges at the unlawful rates and paid to the ini' 
tial carrier a part or all of the excess freight col¬ 
lected.®® However, a carrier which contracts to 
transport goods for a certain sum is not liable for 
the excess over that amount paid by the consignee 
to the delivering carrier on its refusal to deliver 
the goods on other terms, where it is not shown 
that defendant received any part of the sum so col- 
lected,^ and, where no freight charges were paid 
in advance, but each succeeding carrier advanced 
to its predecessor the charges up to its own line, so 
that the terminal earner collected all charges at 
destination, plaintiff, in order to recover for an 
overcharge from the initial carrier, must show that 
parts of the alleged overcharge by the terminal ear¬ 
ner reached the initial carrier.^ If the total freight 
charges paid by the consignee to the last carrier 
were in excess of the legal charges for transporta¬ 
tion by the cheapest route because of a misrouting 
by the initial earner, but none of the carriers re¬ 
ceived more than the lawful rate for carrying the 
goods over the route by which they were actually 
sent, the remedy of the consignee is not against the 
last carrier.® A shipper who biUed goods through 
at a guaranteed freight rate, sold them in transit. 


and changed the delivery accordingly, without the 
consent of the initial carrier, while the goods were 
in the hands of connecting carriers, and who ex¬ 
pected when the shipment was made so to change 
the delivery, cannot recover from the initial carrier 
Its proportion of the amount charged by the connect¬ 
ing carriers in excess of the guaranteed rate, but 
only the difference between the amount received by 
the imtial carrier and the amoimt it would have re¬ 
ceived had the goods originally been billed to the 
points where they were delivered.^ 

§ 323. ' Actions for Overcharge 

a. In general 

b. Jurisdiction and venue 

c. Conditions precedent 

d. Limitations and time to sue 

e. Parties 

f. Readings 

g. Evidence 

h. Trial 

i. Judgment and items or amount of re¬ 

covery 

SL In Gleneral 

Actions for overcharges are for the most part gov¬ 
erned by the rules relating to civil actions generally, 
and may be in the form either of an action of assumpsit 
or an action ex delicto. 

Under the common law an action of assumpsit as 
for money had and received is ordinarily regarded 
as the proper form of action by which to recover 
back an illegal overcharge exacted by a carrier.® 


carriers partners and that each does 
not become liable like a partner for 
every tort of any of the others en¬ 
gaged in the common enterprise. 

. . , But the establishment of a 

joint rate by the concurrence of 
connecting carriers is necessarily 
the act of each, because the estab¬ 
lishment of the rate is done by their 
joint agreement . - - The liabil¬ 

ity in the case at bar arises out of 
the wrongful exaction from the 
shipper, not out of the unlawful re¬ 
ceipt or unjust enrichment by the 
carrier. Every earner who partici¬ 
pates in the infliction of this wrong 
is liable m solido like every other 
jomt tort-feasor."—LiOUisville & N. 
K. Co. V. Sloss-Sheflleld Steel & Iron 
Co., Ala, 46 set. 73, 78, 269 US- 
217, 70 LE3d. 242, affirming. C.CA, 
295 E. 53 I 

Xhtexnational shipment 
A United States earner establish¬ 
ing an excessive jomt rate with a 
Canadian carrier for mtemational 
shipments is liable for the full 
amount of the excess collected with¬ 
out regard to the proportion of the 
charges attributable to the foreign 


transportation or paid to the foreign 
earner.—^Lewis-Simas-Jones Co. v. 
Southern Pac. Co. 51 SCt. 592, 283 
US. 654. 75 UEd. 1333, reversing 
289 P 643. 106 CaLApp. 437, certio¬ 
rari granted 51 S.Ct. 102, 282 US. 
833, 75 liEd. 741. 

Iiast carrier 

"Where by statute recovery of ex¬ 
cessive charges is by way of dam¬ 
ages as for tort, the last connecting 
earner is liable for the entire dam¬ 
age, although the freight charged 
was for transportation over different' 
Imes—Osborne v. Chicago, etc, K. 
Co., C-CIowa, 48 E. 49, reversed on 
other grounds 52 E. 912, 3 CCA. 
347. 

96L S C —Reynolds v. Seaboard Air 
Line R Co. 62 SE. 445, 81 S.C. 
383. 

99- Ind—Baltimore- etc., R. Co v. 
Shirk, 104 IST-E. 864, 56 IndApp. 
42. 

10 C.J. p 453 note 11. 

1- Tex.—Chicago, etc., R. Co. v 
Henderson. CivApp, 73 S.W. 36. 

2. Iowa.—McManus v. Chicago 
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Great Western R. Co., 136 ETW. 
769, 156 Iowa 359. 

10 C J. p 453 note 15 
3. Ala—Ex parte Louisville & N. 
R. Co. 79 So 139. 201 Ala 667, 
reversing Oden-Elliott Lumber Co. 
V Louisville & K. R. Co., 77 So. 
240. 16 AlaApp 251. 

10 C.J. p 453 note 16. 

4b Tex.—^Sherman, etc, R Co. v. 
Beebe, 39 S W. 1102, 15 Tex.Civ- 
App 685. 

Sw Ill—A. L. Jones Co. v. Chicago, 
M. & St. P- Ry, Co, 213 IILApi>. 
283 

Mich.—Eletcher Paper Co. v. Detroit 
& M. Ry. Co. 164 HTW. 528, 198 
Mich. 469, affirmed Detroit & M. 
R. Co. V. Fletcher Paper Co., 39 
S Ct 13, 248 U.S. 30, 63 L Ed. 107. 
Tex—Bowers v. Missouri, EL & T 
Ry. Co. of Texas, Civ.App., 241 
SW. 509. 

Utah.—Jeremy Fuel & Grain Co v. 
Denver & R. G. R. Co., 207 P. 155, 
60 Utah 153. 

10 C J. p 454 note 36. 

Proceedings by shipper or consignee 
for relief agamst unreasonable 
rates see supra § 309. 
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This form of action has been held to be proper 
whether the chargees are in excess of reasonable 
rates at common law or of rates prescribed and 
made prima facie reasonable under statutory au¬ 
thority.® In accordance with the general rule that 
the shipper has an election to bring an action in 
contract or in tort for the earner’s breach of a duty 
imposed by law, see the C.J.S. title Actions § 49 e 
(4), it is held that the party agg'rieved is not limited 
to assumpsit or a contractual action for the over¬ 
charge, but may sue in tort.^ A bill in equity to re¬ 
cover overcharges has been held nonmaintainable on 
the ground that the liability is purely a legal one,® 
but equity may have jurisdiction where the remedy 
at law IS inadequate;® and it has been held that, 
after a judgment based upon an award has been 
recovered, an equitable proceeding may properly 
be brought in aid of the judgment to impress a trust 
on the excess exactions in the hands of the earner 
as a trustee ex maleficio,!® and that the Interstate 
Commerce Act does not preclude such- remedy.^i 

It has been said that an action under the In¬ 
terstate Commerce Act and similar state statutes 
for the recovery of damages resulting from the ex¬ 
action of unreasonable or exorbitant charges by a 
carrier is in the nature of a tort or penal action 
but it has been held that, if plaintiff so elects, he 
may waive the tort and sue in assumpsit to recover 
the excess found by the conunission to be an un¬ 
reasonable charge The basis of such an action is 
not the award, which is simply a condition pre¬ 
cedent to suit and evidentiary in character, but the 
original tort or wrong of the earner in exacting the 
excessive charges.^^ 


Where a state statute providing for reparation 
awards, and the court procedure to enforce the 
same, is complete in itself, the remedy afforded 
thereby is exclusive, and an action for enforcement 
cannot be brought under other statutory provisions 
providing for the recovery of damages from carri¬ 
ers failing to comply with applicable laws or regu- 
lations.i® 

b. Jurisdiction and Venue 

Jurisdiction and venue for actions to recover over¬ 
charges are determined by ordinary rules and applicable 
statutory and constitutional provisions. 

If a carrier charges for an interstate shipment 
more than the rate set out in the published sched¬ 
ule, nothing in the act will prevent the bringing of 
an action in a state court for the difference between 
the schedule rate and that charged and indeed 
the right of action in the state court is reserved by 
the provisions of the Interstate Commerce Act.^^ 
Moreover, an action by a shipper of an interstate 
shipment to recover freight charges paid under 
protest in excess of the charges specified in the con¬ 
tract of shipment is within the jurisdiction of a state 
court, where the carrier does not show that any 
rate was ever filed with, or approved by, the inter¬ 
state commerce commission or m any manner pro¬ 
mulgated as a lawful freight rate.^® Under the 
express terms of the Interstate Commerce Act, 
state courts of general jurisdiction have jurisdic¬ 
tion of actions to recover excessive charges for 
which an award has been made by the commission.^® 
The jurisdiction of the courts of an action to re¬ 
cover an illegal overcharge in plain violation of 
law is not ousted by statutes establishmg commis- 


6. Fla.—Cullen v. Seaboard Air 
Line R. Co, 58 So. 182, 63 Fla. 
122 . 

7- Wis—Smith V. Chicagro, etc., R- 
Co., 5 N.W. 240, 49 Wis. 443. 

8. ISTJ.—Scott V. E3rie R Co., 34 N. 
J.Fa. 354. 

10 C.J. p 454 note 39. 

9- XT S.—Standard Oil Co of Ken¬ 
tucky V. Atlantic Coast Line R. 
Co, D.CKy., 13 F.2d 633, modified 
on other grounds, C.C.A., Atlantic 
Coast Line R Co v. Standard 
Oil Co. of Kentucky. 16 F.2d 441. 
certiorari granted Standard Oil Co. 
V. Atlantic Coast Line R Co., 47 
S.Ct 475, 273 U.S. 691, 71 L Ed. 
842, affirmed in part and reversed 
in part on other grounds Atlantic 
Coast Line R Co v. Standard Oil 
Co. 48 S.Ct. 107, 275 US. 257. 72 
LBd. 270. 

10. U.S.—Spiller v. St. Louis & S. 
F. R Co., C.CA.MO., 14 F.2d 284, 


reversing, D.C., North American 
Co V. St. Louis & S F. R Co, 
288 F. 612, and certiorari granted 
St. Louis & S. F. R Co. V Spiller, 
47 set. Ill, 273 US 680, 71 L 
Ed. 837, affirmed m part and re¬ 
versed m part on other grounds 
St. Louis & S F R Co. V. Spiller, 
47 S Ct. 635, 274 U S. 304, 71 L Ed. 
1060, motion denied 48 S.Ct. 96, 
275 U.S. 156, 72 L Ed 214. 

11- U S —Spiller V- St Louis & S 
F. R Co., supra. 

12- U S —^Ingalls v. Maine Cent R 
Co., I).C.Me, 49 F.2d 631—^Louis¬ 
ville & N. R Co V. Sloss-Sheffield 
Steel & Iron Co, C.C.AAla, 295 
F. 53, affirmed 46 SCt. 73, 269 U. 
S. 217, 70 LEd. 242. 

13. U S —clones v. Alton & S. R 
Co., U.CIll., 6 F.Supp. 807. 

1*4. U.S.—^Lewis-Sunas-Jones Co. v 
Southern Pac. Co, 51 S.Ct 592, 
283 U.S. 654. 75 L.Ed. 1333, r&- 
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versing 289 P. 643, 106 Cal.App. 
437, certiorari granted 51 S.Ct. 102, 
282 U.S. 833. 75 L Ed 741. 

U.C.—Central of Georgia Ry. Co. v. 
West Virgmia Pulp & Paper Co., 
92 P.2d 292, 67 App.DC 309. 

15- Ill —Medusa Portland Cement 
Co V. Illinois Cent R Co., 5 N.E 
2d 782, 287 UlApp. 549. 

16. Ark—Chicago, etc, R Co v. 
Lena Lumber Co.. 137 S W. 562, 99 
Ark 105. 

10 C J p 453 note 18. 

17- W.Va—Robinson v. Baltimore, 
etc, R Co., 63 SE 323, 64 W. 
Va 406. 

18L Mo.—^Mott Store Co. v. St. Lou¬ 
is, etc.. R Co.. 168 SW. 322, 184 
MoApp. 50. 

10 C.J p 453 note 20. 

19- U.S.—^Darnell v. Illinois Cent- 
R Co., Tenn, 32 SCt.* 760, 225 
U.S. 243, 56 LJBd. 1072. 
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sions with power to fix rates and to award repa¬ 
ration ;20 but where an order of the state commis¬ 
sion awarding reparation for charges in excess of 
reasonable rates is reviewable only by the state 
supreme court, the lower court, in an action to re¬ 
cover the amount of the award, has no jurisdiction 
to review or annul the order of the commission.^! 

An action to recover an excess of freight charged 
may be brought in the county in which the contract 
for shipment was made, although the freight was 
not paid there ;22 but, under a state venue statute. 
It has been held that a suit against a carrier which 
is a foreign corporation can be brought only in the 
county where the cause of action arose by reason 
of payment of the overcharge,regardless of 
whether the action is regarded as ex delicto or ex 
contractu 

c. Conditioiis Precedent 

All statutory conditions and limitations must be com¬ 
plied with as conditions precedent to suit, but the action 
may be brought without a prior demand or the doing 
of other acts not essential to the existence of the right 
of action. 

If payment has been made, no demand for the re¬ 
turn of the excessive freight is necessary before 
bringing action.25 All lawful conditions and limi¬ 
tations prescribed by statute must be complied 
with;2® and as heretofore shown in § 319, under 
the Interstate Commerce Act and similar state stat¬ 
utes, if the right of action is predicated on the al¬ 
leged unreasonableness of the established or pub¬ 


lished rates it is a condition precedent to suit that 
there first have been reparation proceedings before 
the commission and a proper order and findings ob¬ 
tained. However, if an action is brought to recov¬ 
er an excess over the rate filed with the interstate 
commerce commission, no prior application to the 
interstate commerce commission is necessary,-'^ al¬ 
though under the Interstate Commerce Act it is per¬ 
missible to make such application and thereafter to 
enforce such award as the commission may make by 
action brought in the circuit court.^® 

d. T>imitatioiis and Time to Sue 

Mere delay does not bar the right to bring an action 
for overcharges, but the action must ordinarily be 
brought within the time prescribed by the applicable 
statute of limitations unless the bar has been waived 
or removed by the making of a new promise. 

Unless there is a new promise which is sufficient 
to remove the statutory bar,^® an action to recover 
overcharges must be brought within the period pre¬ 
scribed by the applicable statute of limitations,^® 
but if it is commenced within the period thus pre¬ 
scribed the action is generally timely,^! and mere 
delay which is not of itself unreasonable or inequi¬ 
table will not of itself bar the right to bring the ac- 
tion.^2 If the action is based on a statute requir¬ 
ing It to be brought withm a specified time after the 
alleged overcharge is made, the time thus limited 
IS a condition precedent to the smt, and is a part 
of the right of action, and after it has elapsed the 
right of action is extinguished.^^ A statute relating 


20u Cal.—Southern Pac Co. v. Kem 
County Super Ct,. 150 P. 397, 404, 
27 CaLApp 240. 

10 CJ. p 453 note 21. 

21- Cal —Carter v. Southern Pac 
Co, 49 P 2d 1132, 9 CaJLApp.2d 290. 

22. Ky—Conn v. Louisville, etc, R. 
Co, 51 SW. 617, 21 Ky.L. 469. 

23. Ga —Drake v Davis, 116 S.E. 
552, 29 GaApp. 795 

Mont—Doney v. Northern Pac. By. 
Co., 199 P 432, 60 Mont. 209. 

24. Ga—Drake v. Davis, 116 S-E. 
552, 29 GaApp. 790. 

25. Ind—Baltimore, etc., R Co v. 
Shirk, 104 NE. S64, 56 IndApp. 
42. 

10 C J. p 454 note 31. 

26. Ohio—Crook v. Baltimore & O 
R. Co., 167 NE. 899, 32 Ohio App. 
263. 

27- US—National Pole Co. v. Chi- 
cagro & N. W, R Co., Wis, 211 
P 65. 127 CC-A- 561. 

Ark.—Kansas City Southern R. Co. 

V. Tonn. 143 S.W. 577, 102 Ark. 20 
10 C J. p 454 note 34. 

28. U.S.-—Chicago, B. & Q. R. Co. 


V. Pemtuch, Cal, 191 P. 482, 112 
C.CA. 126.' 

29. Mixm —^Big Diamond Milling 

Co V Chicago, M & St. P Ry. Co., 
171 NW. 799, 142 Minn. 181, 8 A. 
LR 1254. 

Conditioiial promise to pay prop¬ 
erly supported claims for overcharg¬ 
es held sufficient to remove bar of 
statute of limitations with respect 
to claim which plaintiff attempted 
to prove to carrier but carrier re¬ 
jected solely on the ground that it 
was unable to verify the correctness 
of the claim due to the destruction 
of its records—Bigr Diamond Milling 
Co. V Chicago, M & St P. Ry. Co, 
171 NW 799, 142 Minn 181, 8 A. 
LR. 1254. 

3a n S.—Kansas City Southern Ry 
Co. V. Wolf, Mo. 43 set. 259, 261 
U.S. 133, 67 LEd. 571, reversmg, 
CCA, 272 F. 681. 

CaL—Sunset Pacific Oil Co. v. Los 
Angeles & S. Ij. R. Co, 290 P. 
434, 110 Cal App. 773 
N.T.—Cuneo Imx)ortmg Co. v New 
York Cent. R. Co. 170 NY.S. 940.1 
1 Wash.—Hewitt » Logging Co. v.' 
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Northern Pac. Ry. Co., 166 P. 1153, 
97 Wash. 597. 

31- Neb—Central Bridge & Con¬ 
struction Co V. Chicago & N. W 
Ry. Co, 262 N.W 852, 129 Neb. 726. 
Pa.—New York & Pennsylvania Co. 
V New York Cent R. Co., 150 A. 
4S0, 300 Pa 242 

32: Pa.—New York & Pennsylvania 
Co. V. New York Cent, R. Co., su¬ 
pra. 

Delay of approvimately seven, 
years from time of decision of public 
service commission determining rates 
charged by carriers to be unlawful to 
time of bringing suit to recover repa¬ 
rations IS not unreasonable —New 
York & Pennsylvania Co. v. New 
York Cent. R Co., 150 A. 480, 300 Pa. 
242. 

33. U S —Kansas City Southern Ry. 
Co v Wolf. Mo.. 43 S-Ct. 259. 261 
US. 133, 67 L.Ed. 571, reversing, 
CCA., 272 P. 681. 

Ga—Atlantic Log & Export Co. v 
Central of Georgia By Co., 155 S. 
E 525, 171 Ga. 175. answers to cer¬ 
tified questions conformed to 155 
S-.E. 530, 42 GaA.pp. 256. 

10 C. J. p 454 note 32. 
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to or affecting the time within which the attorney 
general may bring suit for excess charges has no 
application to an action by a shipper.34: ^ statutory 
limitation on the time complaints must be filed with 
a state commission for the reparation of excessive 
charges has been held to have no application to ac¬ 
tions for excessive charges filed ab initio in the 
state courts and a statute limiting the time for 
bringing actions to recover triple damages on ac- 
coxmt of unlawful discrimination or rebates has no 
application to an action to recover overcharges.^® 
However, the provisions of the Interstate Commerce 
Act, which existed prior to amendment by the 
Transportation Act of 1920, and provided that a 
complaint or petition for reparation must be filed 
with the commission within two years after the 
cause of action accrued and a petition for enforce¬ 
ment of an order of reparation within one year 
from the date of the order, were held to bar an ac¬ 
tion for overcharges not brought within two years, 
although the overcharge consisted of an excess over 
the filed and published tariff rates so that a prior 
application to the commission was not essential to 
the maintenance of the action.^^ Since the amend¬ 
ment, by the addition of § 16(3) (c), 49 U.S.C.A. § 
16(3)' (c), an action for overcharges arismg out of 
a violation of the Interstate Commerce Act is time¬ 
ly if brought within three years from the date the 
cause of action accrued, and if the claim for the 
overcharge has been sufiiciently presented to the 
carrier in writing within the three-year period the 
tune may be extended six months from the time of 
the rejection of the claim but the time for 
bringing an action which has already been barred 
by the expiration of the two-year period at the tune 
the amendment took effect is in no way extended by 
the provisions of § 16(3) (h), although the action is 
sought to be brought m a state court.^® 


For the purposes of limitations the cause of ac¬ 
tion IS ordinarily regarded as having accrued at the 
time the freight charges were paid or collected.^® 
Thus, the cause of action for charges collected in 
excess of the rate fixed by the state regulatory body 
accrues when the overcharges are collected, and the 
running of the statute of limitations is not tolled 
pending a contest of the validity of the rate fixed.^i 
A statute requiring actions to enforce a reparation 
order to be brought within a specified time from 
“the date of the order,” has been held not to start 
running until the date the order becomes of binding 
effect, so as to be capable of enforcement, although 
made prior to that time.^2 

As shown in § 309 supra, a complaint or petition 
for reparation must be filed with the proper com¬ 
mission within the time prescribed by applicable 
statute; and in an action to enforce a reparation 
order defendant may defend on the ground that the 
petition for reparation was not filed with the com¬ 
mission within the time required, although such de¬ 
fense was not raised in the reparation proceed¬ 
ing.** 

e. Parties 

Questions relating to parties are usually resolved In 
accordance with the general rules relating to that sub¬ 
ject. According to most cases, a person who has either 
paid the charges or ultimately borne the expense of the 
transportation is a proper party plaintiff to bring the 
action. 

An action to recover overcharges can be main¬ 
tained only by a proper party in interest.** As a 
general rule, the person who has borne the ex¬ 
penses of the transportation is a proper party plain¬ 
tiff to bring an action to recover overcharges there¬ 
on, either at common law*® or imder statutes per- 
nutting damages to be recovered for the exaction 
of unreasonable or exorbitant charges,*® but on this 


3^ Minn.—Diamond Milling Co. 
V. Chicago, M. & St. P. Ry. Co., 171 
N.W 799, 142 Miivi. 181, 8 A.LR. 
1254. 

35. Cal.—Sunset Pacific Oil Co, v. 
IjOS Angeles & S. L. H Co., 290 
P. 434, 110 CalApp., Supp., 773. 

30. Or.—Service Dumber Co. v. 

Sumpter Valley R. Co, 135 P. 539, 
67 Or. 63. 

37- XJ.S.—^Kansas City Southern Ry 
Co. v Wolf. Mo, 43 set 259. 261 
ITS 133. 67 LEd. 571, reversing. 
CC.A, 272 F 681. 

Md.—Peninsula Produce Exchange v. 
New York, P. & N. R., 137 A. 350, 
152 Md. 594, affirmed 48 S Ct. 322, 
276 TT.S 599, 72 D Ed. 724. 

S.D.—J. F. Anderson Dumber Co. v. 

Davis, 212 N.W. 917, 51 S D 146. 

38. D.C.—Baltimore & O. R. Co. v. 


Domestic Hardwoods, 65 F.2d 488, 
62 App D C. 142, certiorari denied 
54 S.Ct. 64, 290 US. 647. 78 DEd 
561. 

33. Md.—Peninsula Produce Ex¬ 
change V New York, P. & N. R. 
Co, 137 A. 350, 152 Md 594. af¬ 
firmed 48 set. 322, 276 US. 599, 
72 D.Ed 724 

40- Pa—Allegheny Steel Co v. New 
York Cent. R. Co, 188 A. 332. 324 
Pa. 353. 

41. Fla.—State v. Florida East 
Coast Ry., 86 So. 691, 80 Fla. 411. 

48. Pa-—New York & Pennsylvania 
Co. V. New York Cent. R. Co, 150 
A. 480. 300 Pa 242. 

43- Pa—Allegheny Steel Co. v. New 
York Cent. R Co., 188 A. 332, 324 

, Pa. 353. 


44 . Tex.—Gulf, C. & S. F. R. Co. v. 
Bartlett, Civ App., 75 SW 56 

45u Minn—^Jenmson Bros. & Co. v. 
Chicago & N W Ry. Co., 158 N. 
W. 398. 133 Mmn. 268 
Mo—Cobbs V. Joyce-Watkins Co., 
228 S W. 504, 287 Mo. 39. 

Principal 

Where agent purchased and ship¬ 
ped railroad ties to principal who 
paid freight thereon, the principal, 
and not the agent, was entitled to 
recover the excess freight charges.— 

1 Joyce-Watkms Co. v. P. R. Walsh Tie 
& Timber Co., Mo.App., 236 S.W. 
1105. 

4®. US.—Gulf, M & N. R. Co. v. 
Merchants’ Specialty Co, C C.A 
Miss, 50 F.2d 21—Douisville & N. 
R Co. V. Sloss-Sheffield Steel & 
Iron Co., C.C.A.Ala., 295 F. 53, af- 
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latter point there is some authority to the effect that 
the party who physically pays the freight is the 
only one who has the cause of action>7 Qn the 
other hand, it is frequently held that a person who 
has advanced or paid the charges is a proper party 
to bring the action, although he has been reimbursed 
or has passed the loss or expense on to another,^* 
but as to this there is some contrary authority 
and the person bearing the expense is the one ulti¬ 
mately entitled to the overcharges so that if they 
are recovered or collected hy one who has merely 
advanced or paid them they may in turn be recov¬ 
ered from him by the former 50 

In accordance with the f oregoing, one with whom 
a contract of carriage is made, and who is de¬ 
scribed therein as the consignor, consignee, and sole 
owner, may mamtain an action for overcharges.®^ 
A shipper or consignor who has paid the excess 
charges is entitled to sue,®^ regardless of whether, 
in the course of his busmess, he has recouped the 


loss or passed it on to others and a consignor 
may be a proper party plaintiff to recover an over¬ 
charge paid by the consignee, where the freight, 
pursuant to a contract between the parties, is^ charg¬ 
ed against the consignor as payment on the pur¬ 
chase price.®^ It has been held, however, that a 
seller of goods who has voluntarily reimbursed the 
purchaser for storage charges wrongfully exacted 
by the carrier and paid by the purchaser cannot sue 
to recover damages on account of the exaction of 
such charges.®® A consignee who has paid the 
charges is entitled'to recover an overcharge,®® al- 
thotgh he is a purchaser who has been given credit 
for the freight on the purchase price,®^ or a com¬ 
mission merchant who reimbursed himself from the 
proceeds of the sale of the principal’s shipment;®® 
but if a consignee, who has received a refund on 
an overcharge has been given credit for the freight 
charges by the consignor, the latter is entitled to sue 
the consignee for the overcharges so refunded.®® 
However, a statute authorizing the party aggrieved 


firmed 46 S Ct. 73. 269 US. 217, 70 
LEd. 242 

Mo —McGrew Coal Co v. Missouri 
Pac. Ry. Co. 217 S W. 984, 280 Mo. 
466. 13 A.liR. 283. affirmed Mis¬ 
souri Pac R. Co. V- McGrew Coal 
Co.. 41 S.Ct. 404, 256 U.S. 134, 
65 L.Ed 864. 

47. U S.—Johnson v. Atchison, T. & 
S. F. Ry. Co, D.CTex., 17 P.Supp. 
720. 

4a. U S.—Adams v. Mills, Ill., 52 S.Ct. 
689. 286 U.S. 397. 76 Ii.Ed 1184, re- 
versins:. CCA, Adams v. Mellon. 
51 F.2d 620, affirminr. DC. 39 F. 
2d 80, and certiorari ^n^anted 52 S 
Ct. 208, 284 US. 614. 76 LEd 525 
—Southern Pac Co. v. Damell- 
Taenzer lojinber Co., Tenn, 38 S. 
Ct. 186, 245 U S. 531, 62 L Ed. 451, 
afflrmins: 229 F 1022, 143 C C.A 
663—Consolidated Cut Stone Co v 
Atchison, T. & S F. Ry. Co. D.C. 
Okl, 39 F.2d €61, affirmed, CCA, 
Atchison, T. & S. F. Ry. Co. v 
Consolidated Cut Stone Co., 47 F 
2d 226, certiorari denied 51 S.Ct. 
490. 283 U.S. 843. 75 L.Ed. 1453— 
New York. N. H & H R Co v. 
Ballon & Wright, Or., 242 F. 862, 
155 C.C.A 450. 

Colo.—^Bonfils v. Public Utilities 
Commission of Colorado, 189 P. 
775. 67 Colo 563. 

49. Ill.—^Andalman v Chicago, etc., 
R. Co. 153 IlLApp. 169. 

Vt —State V Central Vermont R. 
Co . 71 A 193, 81 Vt. 459. 21 L R A, 
NS, 949 

50. Mo—Cobbs v. Joyce-Watkms 
Co.. 228 S.W. 504, 287 Mo. 39— 
Joyce-Watkins Co. v. P. R. Walsb 
Tie & Timber Co., App., 236 S.W. 
1105. 

10 C.J. p 453 note 26L 


51. Wis—Waterman v. Chicago, 

etc, R Co.. 21 NW. 611, 61 Wis. 
464. 50 Ain.R 145. 

52. U S —^Ulinois Cent R Co. v. 
Vest, D.CKy, 39 P.2d 658. 

53. U S —Southern Pac. Co v Dar- 
nell-Taenzer Dumber Co., Tenn., 38 
S-Ct. 186, 245 U.S 531, 62 LEd. 
451, affirming 229 F 1022, 143 CC. 
A €63—^Illmois Cent. R. Co. v. 
Vest, D.CKy.. 39 F2d 658. 

Colo.—^Bonfils V. Public Utilities 
Commission of Colorado, 189 P 
775, 67 Colo. 563. 

54. U.S—^Louisville & N. R. Co v. 
Sloss-Sheffleld Steel & Iron Co, C 
CAAla., 295 F. 53, affirmed 46 S 
Ct. 73. 269 U.S 217. 70 L Ed 242 

Va—Norfolk Southern R. Co. v. 
Freeman Supply Corporation, 1331 
S E 817, 145 Va. 207. 1 

AssigameKt from consigaLee uueces- 
saxy 

Va —Norfolk Southern R. Co. v. 
Freeman Supply Corporation, 133 
S E 817, 145 Va 207. 

10 C J. p 453 note 27. 

Effect of contract provisloiL 

Where a commodity was sold, to 
be delivered at destination, freight 
I to be paid by consignee and deducted 
from the purchase price, a provision 
of the contract that consignee should 
have the benefit, or bear the burden, 
of any change in the freight rate, 
does not preclude the conslgrnor from 
recovering reparation on account of 
an unjust and unreasonable rate 
charged, where there was no change 
in the rate making such provision 
operative.—^Louisville & N R. Co. v 
Sloss-Sheffleld Steel & Iron Co., CC 
AAla, 295 F. 53, affirmed 46 S.Ct 
73, 269 US. 217. 70 L.Ed. 242. 
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S5u Mo.—Luck Const Co. v Chicago 
& A R Co.. 207 SW. 840, 200 Mo 
App. 450 

53. U S.—^Adams v. Mills, Ill, 52 S 
Ct. 589. 286 U.S. 397. 76 LEd 1184, 
reversing. C.C.A, Adams v. Mellon, 
51 F.2d 620, affirming, DC., 39 P2d 
80, and certiorari granted 52 SCt. 
208, 284 US. 614. 76 LEd. 525— 
Gulf, M. & N. R. Co. V. Merchants’ 
Specialty Co , C.C AMiss, 50 P 2d 
21 . 

Shipper relmbiixsed 

Overcharges of freight on inter¬ 
state shipments, although paid by 
the shipper, may be recovered by the 
consignee, under reparation orders of 
the interstate commerce commission, 
where the consignee has reimbursed 
the shipper and bears the burden of 
the unlawful charge —G^bbert v. 
Atchison, T & S F. Ry. Co., C.CA 
Tex., 93 F 2d 562, reversing Johnson 
v. Atchison, T. & S F. Ry. Co., 17 F 
Supp. 720 

■57- U S.—^Atchison, T. & S P. Ry 
Co. V. Consolidated Cut Stone Co., 
CCAOkl, 47 F2d 226. affirming, 
D.C, Consolidated Cut Stone Co. v. 
Atchison. T. & S P Ry Co., 39 P. 
2d 661. and certiorari denied Atchi¬ 
son, T & S. F Ry. Co V. Consoli¬ 
dated Cut Stone Co, 51 SCt. 490, 
283 US. 843, 75 L.Ed. 1453. 

sa U.S—^Adams v Mills, lU., 52 S. 
Ct 589. 286 U S 397. 76 L BcL 1184, 
reversing, C.C.A, Adams v. Mellon, 
61 F2d 620, affirming. D.C, 39 P. 
2d 80. and certiorari granted 52 
set. 208, 284 US. €14. 76 LEd. 525. 

59. Mmn.—Jennison Bros. 8b Co v. 
Chicago & N. W- Ry. Co„ 158 NW. 
398, 133 Minn. 268. 
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to recover from a carrier an overcharge for freight 
has been held not to permit a buyer to sue a car¬ 
rier for an overcharge collected from the seller for 
transporting the goods, and included by the seller 
in the price, and paid to him by the buyer.®® 

A statute providing that all persons having an m- 
terest m the subject of the action and in obtaining 
the relief demanded may be joined as plaintiffs does 
not permit several persons having distinct and sep¬ 
arate claims against a carrier for overcharges to 
join as plaintiffs in a suit in equity to impress a 
trust on the property and assets of the carrier, 
whether to prevent a multiplicity of suits or other¬ 
wise ®i Where, pendmg the determination by the 
United States supreme court of the validity of state 
statutes fixing the maximum railroad rates for m- 
tra-state transportation, a railroad exacted rates m 
excess of those fixed by the statutes, the state, su¬ 
ing, after determination of the validity of the rate 
statutes, in its private capacity on the relation of 
the attorney-general, to recover the excessive charg¬ 
es paid by it, cannot jom as parties plamtiff with it 
private parties likewise charged excessive rates, 
prajdng a general accounting against the road to 
impound all excess charges exacted during the peri¬ 
od of the illegal rates, since, while the state may 
maintain such a suit by itself in its private capac¬ 
ity, when it does so it is bound by the established 
rules of pleadmg and practice, as any private liti¬ 
gant, and each illegal exaction gives rise to an m- 
dividual right of action, several or all of which may 
not be joined.®^ 


Defendants. The liability of the delivering car¬ 
rier, in an action to recover excess freight charges 
collected by it. does not depend on whether the 
terminal and initial carriers were joint tort-feasors; 
and hence the initial carrier need not be joined as a 
defendant in such action ®3 It has been held that 
an intermediate earner, which did not participate 
in the fixing of the combination rates fixed by the 
initial and terminal carriers, but which has receiv¬ 
ed compensation from the charges made by the oth¬ 
er carriers and paid by plaintiff, is a proper and 
necessary party defendant to an action to recover 
the overcharges so paid.®^ Where the assets of 
the carrier which made the overcharge, and against 
whom the order of reparation was entered, have 
been taken over by another carrier which has as¬ 
sumed and agreed to pay its liabilities the latter car¬ 
rier may, with the permission of the court, properly 
be made a party defendant.®® 

f . Pleadings 

The form and sufficiency of the pleadings and other 
matters of pleading, such as issues, proof and variance, 
are governed by the ordinary rules. 

V 

It is generally essential that the petition, decla¬ 
ration, or complaint of plaintiff sufficiently allege 
all facts necessary to state a cause of action and 
show his right to recover,®® and if it does this that 
is usually all that is required.®*^ It is not necessary 
to allege that a demand was made before suit®® 
but the declaration or complamt must state or show 
that the charge collected was excessive or unlaw¬ 
ful,®® and either that plamtiff paid the excessive 


60u Vt.—State v. Central Vermont 
R Co.. 71 A. 193, 81 Vt. 459, 21 L. 
RAl.NS., 949. 

61. Mo —^Ballew Lumber & Hard¬ 
ware Co. V. Missouri Pac Ry. Co., 
232 S.W. 1015, 288 Mo. 473 

Mo.—State v. Cbicagro, etc, R 
Co.. 178 SW 129, 265 Mo 646, L. 
RA.1916C 309 

63. Ind.—^Baltimore, etc, R Go. v. 
Shirk, 104 N.E. 864, 56 IndApp 
42. 

e6h U S .—IHygraAe Food Products 
Corporation v. Chicago, M, St. P. 
& P R Co., HC-NT, 10 F.Supp 
767, reversed on other grounds, C 
CJL, 85 P 2d 113. 

65. U S.—clones v Alton & S. R. Co , 
D.C.I11., 6 PSupp. 807. 

6& ITS—Northern Pac Ry. Co. v 
Sauk River Lumber Co., CCA 
Wash, 82 F.2d 519, certiorari de¬ 
nied Sauk River Lumber Co v 
Northern Pac Ry Co, 57 S Ct 10, 
299 U.S. 547, 81 L Ed 403—Louis- 
v’llle & N. R Co. V Hussey-Hobbs 
Tie Co., CCA Mo., 47 P.2d 1061. 


Ga—Payne v. Monroe, 110 SE. 34, 28 
GaApp. 6 

Idaho.—Campbell v. Oregon Short 
Line R Co., 275 P. 576, 47 Idaho 
223. 

Or—Crown Mills v. Oregon Electric 
Ry Co., 21 P 2d 214, 144 Or 25. 

Pa.—Campbell Coal & Coke Co v 
Pennsylvania R Co, 142 A 210, 
203 Pa. 243—Shenango Limestone 
Co* V Buffalo, R & P. Ry Co, 105 
A. 558, 262 Pa 446 

Compliance with tariff provisions 
In an action by a shipper to recov¬ 
er a rebate allowed by a tariff upon 
the production of evidence satisfac¬ 
tory to the carrier that coal shipped 
thereunder has been placed in gov¬ 
ernment naval vessels, the shipper 
must allege and prove either that the 
carrier was satisfied with the evi¬ 
dence produced or that its dissatis¬ 
faction therewith was arbitrary or 
capricious —Campbell Coal & Coke 
Co. V. Pennsylvama R. Co., 142 A. 
210, 293 Pa. 243 

67- Gra. —Seaboard Air Line Ry. Co 
V Daugherty-McKey & Co., 149 S 
E. 92, 40 Ga App. 190. 

778 


Miss—Southern Ry. Co in Mississip¬ 
pi V. Buckeye Cotton Oil Co, 89 So 
228, 126 Miss. 562 
10 C.J p 454 note 40 [a], [b]. 
irnnecessaxy allegations 

In an action against a carrier to 
recover demurrage charges paid un¬ 
der protest. It is not necessary to al¬ 
lege that demurrage has been exact¬ 
ed in excess of the amount due un¬ 
der the mterstate commerce commis¬ 
sion rules where the cause of action 
was not for excessive demurrage but 
to recover demurrage improperly ex¬ 
acted.—^Meyer v. Central R. Co of 
New Jersey, 174 NT.S 93, 185 App- 
Div. 812 

68. Ind —Baltimore, etc., R Co v. 
Shirk, 104 NE 864, 56 IndApp. 
42 

69*- Ga —Southern Ry. Co. v Mor¬ 
ns, 95 SE 284, 147 Ga 729, re- 
versmg Morris v Southern Ry. Co., 
91 SE 878, Id GaApp. 495, con¬ 
formed to 95 S.E. 741, 22 GaApp. 
154. 

Mo—Sonken-Galamba Corporation v. 
Missoun Pac. R. Co., 40 S.W.2d 524, 
225 Mo.App. 1069. ' 
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rate or that it was paid by some one for him;^® 
and if the action for overcharge is based on a stat¬ 
ute, the declaration must state every fact necessary 
to constitute a cause of action within the statuteJ^ 
In an action to recover charges asserted to be in 
excess of lawful interstate rates, plaintiff must, by 
clear and nmnistakable allegations, show that the 
rates alleged to be the proper ones were properly es¬ 
tablished and filed with the interstate commerce 
commissioiL^a An allegation that, if the rate charg¬ 
ed was the true tariff rate, then defendant, through 
its agent, falsely and wrongfully stated the rate 
to plaintiff at a lesser sum, which he paid at the 
time of making the shipment, was consistent with 
the fact that the agent made a mistake or gave a 
lower rate to favor plaintiff, in either of which 
events the rate would be ‘'false” and "wrongfuL”^^ 
In an action to recover for overcharges on an in¬ 
terstate shipment for which an award of damages 
has been made by the interstate commerce commis¬ 
sion, an allegation that such charges were unjust, 
unreasonable, and in violation of law is one largely 
of fact and is sufficiently specific as against a gen¬ 
eral demurrer.^^ Under a statute providmg that, 
if an award for overcharges by a railroad commis¬ 
sion is not satisfied within ten days, the chairman 
shall file a copy of the award in the arcmt court 
and a snminons shall be issued as in other cases, 
the copy of the award is a sufficient basis for the 
action, and a petition need not be filed.*^® 

The answer of defendant must usually allege suf¬ 
ficient facts to constitute a defense;^® but an af¬ 
fidavit of defense which does this is sufficient to 
prevent the entry of a judgment against defendant 
for want of a sufficient affidavit of defense.^*^ 

Joinder of causes. A complaint that plaintiff who 
was compelled to ship his lumber over defendant's 


road was charged excessive and unreasonable rates 
and more than those to competing shippers sought 
only to recover money had and received in the form 
of freight overcharges, and was not an action for 
damages for discrimination between shippers, and 
hence was not objectionable as stating two causes 
of action or joining them m one count-*^® It has 
been held that where several shipments and over¬ 
charges have been made each transaction consti¬ 
tutes a separate cause of action and should be sep¬ 
arately stated and numbered m plaintiff's pleading 
in order that the issue of alleged overcharge may 
be met with respect to each cause of action.^® 

Striking out averments. Where evidence as to 
the rate on logs was admissible m determining the 
reasonableness of the rate on lumber, the allega¬ 
tion in a shipper’s action to recover overcharges 
on lumber that shippers of logs were charged a 
lesser rate was merely a pleading of evidence, and, 
redimdancy not having been urged, the court below 
was justified in overruling the motion to strike out 
such allegation as umnateriaL*® 

Variance. The general rule requiring the proof 
to conform with the pleading applies in actions of 
this nature.®^ Where, after a carrier quoted a rate 
on an interstate shipment and the animals to be 
transported were loaded in cars, the carrier quoted 
a higher rate which the shipper paid under protest, 
in an action for excess charges defendant cannot 
show under the general issue that the rate first 
quoted was less than the established rate and there - 
fore illegaL®^ It has been held, however, that de¬ 
fendant may show and rely on the fact that the 
contract relied upon to estabhsh the excessiveness 
of the charge is illegal as being in violation of the 
Interstate Commerce Act, although the defense of 
illegality is not alleged or pleaded in the answer.®® 


70. TJ S —I>avis V- Mobile & O. R. 

Co. Miss., 194 F. 374, 114 C C.A. S. 
10 C.J. p 454 note 41. 

71- Mont—Doney v. Norlbem Pac. 
Ry. Co.. 199 P. 432. 60 Mont. 209. 

10 C.J. p 455 note 43 

72- XT S —^Bushwick McPhilben Cor¬ 
poration V. Bush. Terminal R. Co, 
DC.N.Y, 8 F.Supp. 6S4. 

73. Iowa.—BCerming^hausen v. Adams 
Fxpress Co., 149 N.W. 234, 167 
Iowa 230. 

74^ XT S.—Denver & R G R. Co. v. 
Baer Bros. Mercantile Co, Colo, 
209 F. 577, 126 C.CA 399 

7S. Ky—^Louisville & N. R Co. v 
Greenbrier Distillery Co, 187 SW 
296, 170 Ky 775. 

76b N.T —Meyer v. Central R Co 
of New Jersey, 174 N.Y.S. 93, 185 
APP.Div. 812. 


Averments insufficient 

Under Ky St & 829, averments of 
want of evidence before the railroad 
commission to support its findings, j 
or of evidence that the shipper suf¬ 
fered damages in the amount of the 
award, did not constitute a defense 
to recovery of judgment on the 
award, since the amount paid was a 
proper inquiry in the trial court, and, 
if put in issue, the earner would 
have been entitled to a jury trial — 
Louisville & N. R Co v. Greenbrier 
Distillery Co., 187 SW. 296, 170 Ky 
775. 

77- Pa—Campbell Coal & Coke Co. 
V. Pennsylvania R Co, 135 A 650, 
288 Pa 36. 

78- Or —Service Lumber Co v. 
Sumpter Valley R_ Co, 135 P 539. 
67 Or. 63 

79- U.S,—^Bushwidk McPhilben Cor¬ 
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poration v. Bush Terminal R. Co, 
DCN.T., 8 F.Supp 684. 

80- Or —Service Lumber Co v. 
Sumpter Valley R. Co, 135 P 539, 
67 Or. 63 

t 

81- Pa—Shenango Limestone Co. v. 
BufiCalo. R. & P Ry. Co., 105 A. 
558. 262 Pa. 446. 

10 C J p 455 note 48. 

Fatal variance 

No recovery may be had upon the 
basis of a breach of covenant where 
the pleadings rest plaintiffs* cause of 
action upon an agreement to pay 
rent—State Line & S. R. Co. v. Le¬ 
high Valley R. Co. 120 A 829, 277 
Pa 227. 

82. Or—Baldwm Sheep, etc., Co- v. 
Columbia R. Co. 114 P. 469, 58 Or. 
285. 

83L Kan.—Kanotex RefiTiiTif^ Go. v. 
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g. Evidence 

For the most part, the general rules of evidence are 
applicable in actions for overcharges. 

In accordance with the general rules discussed 
in the title Evidence, all reasonable and proper pre¬ 
sumptions or inferences will be indulged m an ac¬ 
tion for overcharges,*^ and plaintiff has the burden 
of proving all the essential elements of his cause of 
action,*^ while defendant has the burden on all mat¬ 
ters of affirmative defense.** By requiring the fix¬ 
ing and publication of freight rates to be charged 
by common carriers, the Interstate Commerce Act 
supplies prima facie evidence of the contract rate 
which can be overcome only by evidence in avoid¬ 
ance thereof ;*7 and a freight charge made by a 


common carrier, which conforms to the schedule of 
rates required to be fixed and published by the In¬ 
terstate Commerce Act, is prima facie a reason¬ 
able charge.** Usually it is incumbent upon plain¬ 
tiff to establish the amount of his damages or the 
overcharges with reasonable certainty;** but in an 
action under the Interstate Commerce Act and sim¬ 
ilar statutes for reparation awarded by a commis¬ 
sion on account of charges of excessive rates on 
interstate shiimients, payment of unreasonably ex¬ 
cessive charges is presumptive evidence of damage 
to plaintiff to the extent of such excessive charg¬ 
es,** and recovery may be had without proof of 
specific pecuniary loss.*^ Where the action is to 
recover an overcharge, rather than damjiges on ac- 


Atchison. T. & S F. Ry. Co., 46 
P 2d 16, 142 Kan. 139. 

84. U.S —Jones v. Alton & S R. Co, 
I>.C Ill., 6 P.Supp 807. 

Mont.—^Doney v. Northern Pac. Ry. 

Co, 199 P. 432. 60 Mont. 209. 
Castom as to lontiiiif 
Where a custom as to the routing" 
of shipments is proved, it will be 
inferred, in the absence of contrary 
evidence, that the carrier followed 
this custom in routing the particular 
shipment involved.—^Berthold-Jen¬ 

nings Lfumber Co. v, St. Xiouis, I M. | 
& S. Ry. Co. C,C.AMo., 80 F2d 32, 
102 A Ii.R. 688, certiorari denied 56 
S.Ct 591, 297 IT.S. 715, 80 LEd. 1001 
]>awfiLliLess of ac;tio]L pxesnmed 
It will be presumed that a rail¬ 
road in charging a freight rate has 
complied with the law and that the 
rate charged is in accordance with i 
the published and approved tarifiC. 

Ind.—St. Xiouis Southern Ry. Co. v. 
J. S Patterson Const. Co, 104 N. 
E. 512. 181 Ind 304. 

Iowa—Hertninghausen v. Adams Ex¬ 
press Co.. 149 NW- 234, 167 Iowa 
230. 

Mon£—Iloney v. Northern Pac. Ry. 

Co, 199 P. 432, 60 Mont. 209. 
M^ligence not presuned from mere 
delay 

Mere sho'wing of delay in transpor¬ 
tation does not give rise to presump¬ 
tion of negligence, but if some cause 
for delay, unexplained by carrier, is 
shown such a presumption will arise. 
—Buschow liumher Co. v. Union Pac 
R. Co, 276 S W. 409, 220 Mo App. 743. 
Presumption, against carrier adopting 
wrong weight 

(1) Where a carrier wrongfully 
fails to weigh a shipment, and adopts 
the weights given hy the shipper, 
thereby overcharging the consignee, 
all reasonable doubts and presump¬ 
tions will he resolved against the 
earner—New Tork & Pennsylvania 
.Co V. New Tork Cent. R. Co., 124 A. 
428, 280 Pa, 297. 

(2) Hence, in such a case, it has 
been held that a carrier is entitled to 


be pa^d on basis of minimum carload 
weights only, in absence of evidence 
of greater weights, it being presum¬ 
ed that the actual weights were no 
greater "than the itnmmum.—New 
Tork & Pennsylvania Co. v. New 
York Cent, R Co , supra. 

85- U S.—Berthold-Jennings Lumber 
Co V. St. Louis. I M & S Ry. 
Co, C.CAMO, 80 F.2d 32. 102 A. 
L R 688, certiorari denied 56 S Ct. 
591. 297 U.S- 715, 80 L.Ed. 1001— 
Louisville & N. R Co. v. Hussey- 
Hobbs Tie Co., C-CAMo, 47 P.2d 
1061. 

Idaho —Campbell v. Oregon Short 
Line R Co, 275 P. 576, 47 Idaho 
223. 

Special privilege 

Shipper, claiming special rate pn- 
vilege under contract with carrier, 
has burden of bringing itself withm 
provisions of statute authorizmg 1 
such contracts for protection and de¬ 
velopment of new mdustnes —^Hawk- 
eye Portland Cement Co. v. Chicago, 
R. I, & P Ry. Co., 201 N.W. 16, 198 
Iowa 1250. 

Excessiveness of charge 
Where it is alleged that the 
amount charged by defendant is in 
excess of the rate specified m the 
tariffs filed with a s'tate railroad 
commission, the burden is on plain¬ 
tiff to prove it —Blalock Hardware 
Co. V. Seaboard Air Lme R Co., 86 
SE 1026. 170 NC. 395. 

86. US—^Texas & P. Ry. Co. v. 

Thompson. CC.ALa., 288 F. 167. 
Illegality of rate violated or exceeded 

(1) If the earner desires to re¬ 
lieve itself from the consequences of 
collectmg an excess over the contract 
rate on the ground that the contract 
was illegal under the Interstate Com¬ 
merce Law, the burden is on it to 
prove such fact.—Southern Kan gas 
R Co. v. J. W. Burgess Co., Tex. Civ. 
App.. 90 SW. 189 

(2) Where, in an action against a 
earner to recover an overcharge on 
its proportion of a joint rate, the 
earner alleged tiiat the joint rate 
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was unlawful because in conflict 
with legally established rates, the 
burden is on it to establish that fact. 
—EAnsas City Southern R Co. v. C 
H Albers Coimnn Co., 99 P. 819, 79 
Kan 59. 

87- NY—^Baltimore, etc, R Co. v 
La Due. 108 NT.S. 659. 57 Misc. 
614, reversed on other grounds 112 
NY.S 964. 128 App Div. 594 

N.C —^Blalock Hardware Co. v. Sea¬ 
board Air Lme R Co., 86 S E. 1025, 
170 NC. 395 

88. U.S—Great Northern Ry. Co. v. 
Sullivan, Minn, 55 S Ct. 472. 294 
US 458, 79 LEd. 992. reversing. 
CCA, 72 P.2d 587, certiorari 
granted 56 S.Ct 216, 293 US. 551, 
79 LEd. 654—State of Flonda v 
U S., D C Ga., 11 P Supp. 36, re¬ 
versed on other grounds Atlantic 
Coast Lme R Co. v. State of Flor¬ 
ida, 55 SLCt 713. 295 U.S 301, 79 
LEd 1451, rehearing denied 55 S 
Ct 918. 295 U.S 769, 79 L Ed. 
1710, and State of Florida v. U 
S., 55 set. 918. 295 U.S. 769, 79 
LEd. 1710. 

10 C.J. p 455 note 53. 

88- U.S.—^Berthold-Jennings Lumber 
Co. V. St. Louis. I M. & S. Ry. Co., 
CCAMo, 80 F.2d 32, 102 ALR 
688, certiorari denied 56 SCt. 591, 
297 US 715, 80 LEd. 1001—State 
of Florida v. U. S, DCGa, 11 F. 
Supp 36, reversed on other grounds 
Atlantic CofLst Line R Co v. State 
of Florida. 55 S Ct. 713. 295 U.S. 301, 
79 LEd. 1451, rehearing denied 55 
S.Ct. 918, 295 US 769, 79 L.Ed. 
1710, and Slate of Florida v. U. S., 
55 S.Ct 918, 295 US. 769, 79 L Ed. 
1710 

Tex—Gulf. C & S. F Ry Co. v. 
Minton. Com App, 24 SW.2d 12, 
reversing. Civ.App., 14 S.W.2d 888. 

90. Pa,—Allegheny Steel Co v. 
New York Cent. R Co, 188 A 332, 
324 Pa. 353 

10 C J. p 455 note 54. 

91. U S —^Louisville & N. R Co. v. 
Sloss-Sheffield Steel & Iron Co., 
Ala.. 46 S.Ct. 73. 269 U.S. 217, 70 
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count of an overcharge, plaintiff need prove only the 
overcharge and proof of special damages is un- 
necessary.®^ Under the Interstate Commerce Act 
and similar state statutes a sufficient reparation or¬ 
der finding the charges collected to be unreasonable 
makes out a prima facie case against the carrier 
which it must overcome by evidence but the 
findings and determination of the commission are 
usually held to have only a prima facie status and 
are not conclusive or in the nature of a judgment^^ 
although, in view of the wording of the particular 
statute involved, it has also been held that the car¬ 
rier cannot introduce evidence to show that the 
rates charged were not in fact unreasonable as 
found by the commission.®® While the parties to 
an interstate transportation contract cannot, by 


agreement, mistake, or otherwise fix a rate differ¬ 
ent from any established under the Interstate Com¬ 
merce Act, nevertheless proof that a rate less than 
that charged by the carrier at destination was con¬ 
tracted for, and inserted by, the carrier’s agent in 
the bill of lading, and that plaintiff paid the increas¬ 
ed rate at destination under protest, is sufficient to 
establish a prima facie case, the burden then shift¬ 
ing to the carrier to show that the higher rate has 
been estabhshed m accordance with the require¬ 
ments of the Interstate Commerce Act®® 

For evidence offered to be entitled to admission, 
it is essential that it be competent and relevant to 
the issues involved;®*^ and if it has these character¬ 
istics It is usually admissible.®® 


LilBd. 242, affirming:, CCA., 295 
F. 53—Southern Pac. Co. v. Oar- 
nell-Taenzer Lumber Co, Tenn, 38 
set 186. 245 TJ.S, 531, 62 LEd 
451. affirming 229 F 1022, 143 CC 
A. 663—Atchison, T. & S. F Ry 
Co. V. Spiller. Mo. 249 F. 677. 161 
CC.A. 587. modifying 246 F 1. 158 
C C.A 227, reversed on other 
grounds Spiller v. Atchison, T. & S 
F. R. Co. 40 S Ct 466, 253 U.S. 117, 
64 liEd 810. 

92. Kan.—^B*t Morgan Bean Co v 
Chicago, B. & Q. R Co, 288 P. 589, 

130 Kan. 859, affirmed 293 P, 526, 

131 Kan. 679 

93~ U S.—clones v Alton & S R. Co, 
I) C Ill, 6 P.Supp. 807—Corray v. 
Baltimore & O. R. Co, D,C.I1L, 2 
F.Supp 829. I 

Ky.—Southern Ry. Co. of Kentucky 
V. Frankfort Distillery, 26 S.W.2d 
1025, 233 Ky. 771, certiorari denied 
31 set 75. 282 US. 868. 75 L-Ed. 
767. 

Pa—New York & Pennsylvania Co, 
V. New York Cent R, Co., 110 A. 
286, 267 Pa. 64. 

94w Neb —Central Bridge & Con¬ 
struction Co. V. Chicago & N W. 
Ry. Co., 262 NW. 852, 129 Neb. 
726 

Wash—State v. Public Service Com¬ 
mission, 192 P. 1079, 112 'Wash 629. 
Wis—Chicago, M & St P. Ry. Co v. 
Railroad Commission, 215 N.W 
442, 194 Wis. 24. 

95- Pa—^Allegheny Steel Co v New 
York Cent R. Co., 188 A. 332, 324 
Pa 353. 

90. Mo.—^Hunter v. St Louis, etc., 

R. Co. 150 S.W 733, 167 Mo.App 
624. 

97- U S —^I^uisville & N. R. Co. v. 
Hussey-Hobbs Tie Co, C.C.A Mo., 
47 P.2d 1061. 

Wash —Northern Pac. Ry. Co. v. 

S. auk River Lumber Co., ,295 P. 926, 
160 Wash 691. 

Amendment of rate schedule 

In suit to recover alleged over¬ 


charges on mtra-state c^arload ship¬ 
ments, railroad’s amendment of rate 
schedule after controversy arose was 
held irrelevant and inadmissible — 
Louisville & N. R Co. v. Speed- 
Parker. Inc, 137 So 724, 103 Fla 
439. 

Evidence as to reasonableness or 
propriety of rates h^d 
slble 

(1) On the question of the reason¬ 
ableness of charges, evidence of 
charges of another carrier for haul¬ 
ing similar material, although under 
different conditions, is not admissi¬ 
ble.—Anm-ston Mfg. Co. v Southern 
R. Co., 40 So 965, 145 Ala 351 

(2) Evidence that plaintiff, in an 
action to recover an overcharge on 
an interstate shipment three years 
prior to the shipment on question, 
had secured a lower rate is irrel¬ 
evant and inadmissible to show the 
correct rate at the time of shipment. 
—TesBs, etc., R. Co. v. Dickson, Tex. 
Civ.App, 167 S.W. 33. 

(3) The question as to what was 
considered among railroad men as a 
reasonable rate, the question not be¬ 
ing limited to the rate between the 
points m issue, is properly disal¬ 
lowed —Anniston Mfg. Co. v- South¬ 
ern R. Co., supra. 

<4) In an action to recover freight 
overcharges on an interstate ship¬ 
ment, evidence as to the rate on a 
shipment based on two local rates, 
and not on a through shipment at a 
through rate, is inadmissible.—^Tex¬ 
as, etc, R. Co. V. Dickson, supra. 

Optnioss or decisions of interstate 
conunerce co'm'neiission 

(1) In an action agamst a railroad 
for overcharges on a shipment of 
“ties” which it was claimed that de¬ 
fendant had, by a special agreement 
to carry “lumber,” contracted to cai^ 
ry at a certain rate, an opinion of 
the interstate commerce commission 
to the effect that ties should be put 
m the same classification as lumber 
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IS irrelevant and prejudicial.—Grea- 
son V. St. Louis, etc., R. Co., 86 S W. 
722, 112 MoApp. 116. 

(2) In an action to .recover an 
overcharge on the theory that the 
shipment of wastes, overflows, and 
traps was brass goods, subject to a 
lower scheduled rate than plumber’s 
supplies, the rate charged, a decision 
of the interstate commerce commis¬ 
sion that the mixing of wastes and 
overflows with conceded plumbers' 
supplies, under the rule that, where 
several articles are shipped in one 
box, the rate which is applicable is 
that applicable to the highest rated 
article in the box, is irrelevant — 
Wolverine Brass Works v Southern 
Pac. Co., 153 N.W. 778, 1S7 Mnffi 
393 

TTnitifl-texial 4M>ntract 

Evidence of contract between tim¬ 
ber company and railroad company 
concerning sale of timber scaled in 
accordance with commercial scale is 
inadmissible in action agamst rail¬ 
road company for overcharges based 
on freight scale of logs shipped — 
Green Mountain Log Co v. Colum¬ 
bia & N. R. R. R., 16 P 2d 1106, 141 
Or 188. 

98. Ala.—^Louisville & N R Co. v. 
Camody, 85 So. 846, 17 AlaApp 
370, conforming to 84 So 824, 203 
Ala 522, which reversed 82 So. 
648, 17 Ala.App. 158. 

Iowa—Coad v. Pennsylvania Ry. Co., 
175 N.W. 344, 187 Iowa 1025 
Evidence as to reasonableiLess of 
rates held *i/iTinii«sible 
(1) In a common-law action to 
recover for an overcharge, evidence 
as to the usual and customary rate 
for transporting the same commodity 
for a like distance is admissible, sub¬ 
ject to the cameras right to show 
dissimilarity m the crrcamstances 
and conditions affecting the rates, 
such as the greater expense of the 
transportation, the difference in the 
cost of construction and operation, 
or the volume of busmess.—Kindel 
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General rules as to the weight and suflSciency of with, the evidence in actions against carriers for 
evidence are apphcable and, in accordance there- overcharges has been held sufficient®® and has been 


V. Colorado, etc, R. Co., 139 P. 1105, 
57 Colo. 1, AnnCasl916A 57. 

(2) In a shipper’s action to recover 
overchargres, evidence as to rates 
paid by another shipper during the 
same time is admissible as being in 
the nature of an admission against 
the road’s interest, the inference be¬ 
ing that, ^ it would not likely 
charge less than was reasonable in 
its dealings with such other shipper, 
the greater rate exacted from plain¬ 
tiff was unreasonable.—Service Lium- 
ber Co. v Sumpter Valley R Co, 135 
P. 539, 67 Or. 63. 

(3) In an action for overcharges! 
on shipments of lumber, the fact 
that defendant classified logs and 
lumber under the same tariff rates 
is adnmssible on the question of the 
reasonableness of the rates for lum¬ 
ber, and the rate for logs is also ad¬ 
missible.—Service Lumber Co. v. 
Sumpter Valley R. Co, supra. 

(4) Where a common-law right of 
action to recover freight charges col¬ 
lected m excess of reasonable charg¬ 
es exists and is shown by proper 
pleadings, the rates fixed by the com¬ 
missioners may be given in evidence 
to show prima facie what was a 
reasonable rate, that bemg the effect 
of the provision of the statute mak¬ 
ing the commission rates prima fa¬ 
cie evidence of reasonable rates m 
“all suits brought against any rail¬ 
road corporation wherein is involved 
the rates of any such railroad corpo¬ 
ration for the transportation of 
freight.”—State of Florida v. IT, S, 
DCGa, 11 FSupp. 36, reversed on 
other grounds Atlantic Coast Line R. 
Co- V. State of Florida, 55 S Ct 713, 
295 U S. 301. 79 L.Ed 1451, rehearing 
denied 55 S Ct. 918, 295 US. 769, 79 
LFd. 1710, and State of Florida v. 
U S., 55 set. 918. 295 U.S. 769, 79 
LEd 1710. 

10 C-J- p 456 note 59. 

Letter quotiiig rate 

Where a shipper and a carrier have 
agreed on a rate to be charge^ ad¬ 
mission of a letter from the carrier’s 
general freight agent to the shipper, 
written in accordance with the agree¬ 
ment and quoting such rate, is not 
erroneous.—Gulf, etc., R. Co. v. 
Leatherwood, 69 SW. 119, 29 Tex.Civ. 
App. 507. 

msconduct of plaintiff 

In an action against a carrier to 
recover demurrage charges exacted 
on lumber shipped, it was error to 
exclude evidence by defendant that 
the delay in the delivery of the lum¬ 
ber on which the charges were 
founded was the result of tortious 
or unlawful conduct of plaintiff.— 
Louisville & N. R. Co v. Camody, 85 
So. 846, 17 AIaA.pp 370, conforming] 


to 84 So. S24, 203 Ala 522, which 
reversed 82 So 648, 17 Ala App. 158 
Flalntifl’s knowledge of mea-ni'ng of 
ta-Hfr 

In action for alleged overcharges 
on log shipments, t^timony that, at 
plaintiff’s request, there had been 
rescale of certain rafts for freight 
purposes in accordance with “freight 
scale” IS admissible as tending to 
show plaintiff knew railroad’s tariff 
contemplated making- of “freight 
scale,” not “commercial scale.”— 
Green Mountain Log Co. v. Columbia 
& N R. R R, 30 P2d 1047, 146 
Or. 461. 

PxixLted tariff schedule 

Printed tariff schedule of railroad 
rates produced by the railroad com¬ 
pany under subpoena duces tecum, 
and shown to be identical with its 
posted rates, is admissible m an ac¬ 
tion for overcharges to show the ex¬ 
istence of a millmg-m-transit privi¬ 
lege as an admission by the com¬ 
pany —Priebe v. Southern Ry. Co, 
66 So. 573, 189 Ala. 427. 

Sebuttal evidence 

When shipper, suing railroad com¬ 
pany for overcharges based on 
“freight scale” of logs shipped, in¬ 
troduced evidence that defendant 
based charges for certain other 
shipments on “commercial scale,” in 
order to establish a custom, it was 
proper for defendant to show cir¬ 
cumstances under which latter ship¬ 
ments were made and relationship 
between shipper and carrier —Green 
Mountam Log Co. v. Columbia & N. 
R R R, 16 P.2d 1106, 141 Or. 188. 

99. Evidence held sufficient 

(1) To afford sufficient basis for 

finding, in action for excess demur¬ 
rage and penalty charges paid, that 
carrier allowed cars to remain at 
origrinal consignment point without 
consignee’s knowledge —^Buschow 

Lumber Co v Union Pac R. Co, 276 
S.W. 409, 220 Mo App. 743. 

(2) To establish proof of service 

on defendant of order of interstate 
commerce commission directing rail¬ 
road to pay such excessive charges. 
— clones V Alton & S. R. Co, D.C.I11., 
6 F.Supp. 807." » 

(3) To establish that defendant 
railways operated under common 
management, requirmg application 
of single-line rate for shipments of 
gravel.—Western Ry. of Alabama v. 
Montgomery County, 153 So 622, 228 
Ala 426. 

(4) To prove that defendant pur¬ 
chased and shipped ties to plaintiff 
as plaintiff’s agenty and that plain¬ 
tiff paid the freight—^Joyce-Watkins 
Co V. P. R Walsh Tie & Timber Co, 
Mo App, 236 SW 1105, 

(5) To show that parties in heai>| 
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mg before mterstate commerce com¬ 
mission examiner understood that 
commission’s finding and order m 
similar case were in record so that 
they could be looked to for support 
of order subsequently entered—Cor- 
ray v. Baltimore & O. R Co, D.C 
Ill, 2 FSupp 829. 

(6) To show that rates were “es¬ 
tablished” rates as required by In¬ 
terstate Commerce Act —^Foster 
Lumber Co. v Atchison, T. & S F 
Ry. Co, 194 S.W. 281, 270 Mo. 629, 
L.RA.1918A 768. 

(7) To show that wheat rate, and 
not wheat products rate, applied to 
shipments of wheat with millmg in 
transit privilege —Sheffield Ring 
Milling Co V. Chicago Great Western 
R Co., 210 NW. 282, 168 Mum 402. 

(8) To support finding that certain 
railroad line was direct line within 
tariff rule for ascertaining correct 
rate, in absence of specified rate.— 
Thomas v. Chicago, B & Q R Co, 
273 P. 451, 127 Kan. 326, 64 A.L.R. 
322. 

(9) To support master’s finding of 
reasonable charge applicable in de- 
termmmg amount of restitution to 
shippers after reversal of order up¬ 
holding intrastate rates on logs fixed 
by interstate commerce commission. 
—State of Florida v. U. S, I>.C.Ga., 
11 F Supp 36, reversed on other 
grounds Atlantic Coast Line R Co v. 
State of Florida, 55 S.Ct 713, 295 
U S 301, 79 L Ed 1451, rehearing de¬ 
nied 55 set 918, 295 GS 769, 79 L. 
Ed. 1710, and State of Florida v. U. 
S., 55 set. 918, 295 US. 769, 79 L. 
Ed. 1710. 

(10) To sustain allegation of over¬ 
charge for demurrage and freight — 
Buschow Lumber Co. v. Union Pac. 
R Go., supra. 

(11) To sustain allegations of car¬ 
rier’s negligence m not reconsignmg 
goods on consignee’s order and noti¬ 
fying latter of such failfire.—^Bus- 
chow Lumber Co. v. Union Pac. R. 
Co, supra. 

(12) To sustam finding of over¬ 
charges.—Sheffield Kmg Milling Co. 
V. Chicago Great Western R Co, su¬ 
pra 

(13) To warrant the referee in 
finding that one defendant bought 
the ties as agent for another defend¬ 
ant after, as well as before, expira¬ 
tion of a contract between them, and 
paid all the freight charges on the 
ties bought by it prior to the ap¬ 
pointment of receivers for the rail¬ 
road which carried the ties—Cobbs 
V. Joyce-Watkins Co., 228 S W. 504, 
287 Mo 39. 

Persuasive influence 

In shipper’s suit against initial 
carrier for alleged excess freight 
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held insufficient.^ A deficiency in plaintiffs proof 
may be cured by evidence introduced by defend- 
ant.2 The schedules of freight rates presenbed and 
certified as required by law must in all suits brought 
against any railroad, including the common-law ac¬ 
tion to recover excess charges, be deemed pnma fa¬ 
cie evidence that such rates are just and reason- 
able.5 The interstate commerce commission is re¬ 
garded by the courts as a technical authority on the 
question of railroad rates, and its decisions as to the 
matters which may properly be considered in de¬ 
termining a reasonable rate are g^ven great weight.^ 

h. Trial 

The trial Is usually conducted In the same manner 
as ordinary civil trials, questions of fact being for the 
jury and questions of law for the court. 

Under statutes so providing, the trial of an ac¬ 
tion to enforce a reparation order is conducted in 
the same manner as trial of ordinary civil cases 
and a constitutional provision providing for sum¬ 
mary trial of cases involving a contest of commis¬ 
sion orders fixing rates, tolls, fares, or charges has 


no application.® Under some statutes the hearing 
in the court in an action on an award of reparation 
is de novo, but on the evidence submitted to the 
railroad commission, although additional evidence, 
in the trial court's discretion, may be heard.*^ The 
carrier, in such a trial, has no right to require the 
shipper to file a record of all the proceedings be¬ 
fore the railroad commission where the statute does 
not require the shipper to do so.® 

Questions of law are for the court,® while, if 
there is sufficient evidence thereon, questions of fact 
are usually for the jury.^® In a common-law ac¬ 
tion to recover the excess above a reasonable 
charge, the question of reasonableness is for the 
jury.^^ The mterstate or intra-state character of 
the shipment involved is likewise a question of fact 
for the j'ury, unless the evidence thereon is conclu¬ 
sive ; and a bill of ladmg is not conclusive, so that 
the court's construction thereof would be decisive, 
but is only evidence of the character of the ship- 
ment.12 It is not necessary, however, to submit the 
question of the reasonableness of an increased rate 
paid by plaintiff where there is no proof of its un¬ 
reasonableness and where the shipper voluntarily 


cliarges based on theory that switch¬ 
ing taxifl. which initial carrier had 
agreed to absorb applied and not the 
line haul tanfiC, conduct of parties 
and interpretation they placed upon 
tariff ofV connecting carrier had a per¬ 
suasive influence in determining and 
givmg effect to intention and mean¬ 
ing of tariff provisions; at least 
where switching tariff was of doubt¬ 
ful application, and rate charged un¬ 
der line haul tariff was specific — 
Louisville Water Co v Louisville, H 
& St L Ry Co.. 110 S W.2d 668, 270 
Ky. 833. 

1. Evidence hdd insufficient 

(1) To overcome interstate com¬ 
merce commission's finding that spe¬ 
cific rates were unreasonable, par¬ 
ticularly m absence of evidence as to 
comparative conditions prevailing in 
districts where higher rates were 
charged according to evidence offered 
by defendant —Corray v. Baltimore 
& O R Co., D.C.I11., 2 F.Supp. 829 

(2) To sustain finding that rates 
collected by railroad bad been pre¬ 
scribed by mterstate commerce com¬ 
mission —Ragle Cotton Oil Co. v. 
Southern Ry Co., 51 P.2d 443, re¬ 
versing judgment. D.G., 46 P.2d 1006, 
and certiorari denied Southern R. Co. 
V Ragle Cotton Oil Co., 52 SCt. 130, 
284 ors. 675. 76 L.Ed. 571. 

(3) Penal laws with respect to 
false weights were inapplicable as 
to alleged freight overcharge on 
shipments weighed by shipper at 
pomt of origin and furnished no evi¬ 
dence of the inaccuracy of weights 


declared by the shipper.—Gulf, C. & 
S. P. Ry Co. V. Minton, Tex Com. 
App, 24 S W 2d 12, reversing. Civ. 
App, 14 S.W 2d 888 
2. Mo —Buschow Lumber Co. v. 
Umon Pac. R Co, 276 S.W 409, 
220 Mo App. 743. 

3- Fla—Cullen v. Seaboard Air Lme 
R Co, 58 So. 182, 63 Fla. 122., 

4. Colo—Kindel v. Colorado, etc, 

R. Co.. 139 P. 1105. 57 Colo. 1, 
Ann.Casl916A 57. 

5. La.—^Henderson Cotton Oil Co 
V. Louisiana Ry. & Nav. Co., 97 
So. 751, 154 La* 504. 

& La:—^Henderson Cotton Oil Co. v. 
Louisiana Ry. & ITav. Co, supra. 

7- Ky.—Southern Ry Co. of Ken¬ 
tucky V. Frankfort Distillery. 26 

S. W.2d 1025, 233 Ky. 771, certio¬ 
rari denied 51 SCt. 75, 282 U.S. 
868, 75 LEd, 767. 

Waiver of light 

In action in court on a reparation 
award, ’carrier's failure, on transfer 
to circuit court of proceedings before 
railroad commission for reparation 
order covering extortionate rates, to 
offer additional evidence constitutes 
waiver of right.—Southern Ry. Co 
of Kentucky v Frankfort Distillery, 
26 S W 2d 1025. 233 Ky. 771, certio¬ 
rari demed 51 SCt. 75, 282 U.S. 868. 
75 LEd. 767 

8- Ky.—Louisville & N. R. Co. v. 
Greenbner Distillery Co., 187 S.W. 
296, 170 Ky 775. 

9. Or.—Service v. Sumpter Valley 
Ry. Co., 171 P. 202, 88 Or. 554. 


Construction of tariff 
Under Lord L § 136, specifying 
what questions are to be decided by 
court, m action to recover excess 
freight charges paid railroad, it is 
provmce of court to construe tariff 
provisions involved, and it is error to 
permit rate experts to construe them. 
—^Black V. Southern Pac. Co, 171 P- 
878, 88 Or. 533. 

lO. Ark.—^Kansas City Southern Ry. 
Co. V. Bull, 179 SW. 172, 120 Ark. 
43. 

Iowa.—Coad v. Pennsylvania Ry Co, 
175 NW 344, 187 Iowa 1025 
Mich —^Mt Clemens Sugar Co v. 
Grand Trunk Ry Co., 166 N.W 531, 
200 Mich. 33, certiorari denied 
Grand Trunk Ry Co. of Canada v. 

1 Mt Clemens Sugar Co, 39 S.Ct. 9, 

! 248 U.S 568. 63 LEd. 425 

N C —W. L Hall & Co v Norfolk 
Southern R. Co, 91 S.E 607, 173 
NC. 108. 

Evidence held to Jury question 

Admissions in duplicate bills of 
lading and shipping receipts with 
evidence regardmg calculations and 
measurements made “at destination 
have been held to make a jury ques¬ 
tion whether defendant earner charg¬ 
ed freight on a greater weight of 
gasoline than it delivered to the 
consignee.—Coad v. Pennsylvania Ry. 
Co., 175 NW. 344, 187 Iowa 1025. 

11- Fla.—^Flonda East Coast Ry. Co. 
V. State. 82 So. 136, 77 Fla. 571. 

12. Or.—Service v, Sumpter Valley 
Ry. Co., 171 P. 202, 88 Or. 554 
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paid it, thereby implying its reasonableness.^ 

Where the case is tried on an agreed statement 
of facts issues or questions which are concluded 
thereby cannot be raised or considered.^^ 

i. Judgment and Items or Amount of Recovery 

The judgment should conform to the pleadings and 
proof. The ordinary measure of recovery is the amount 
by which the charges collected or exacted exceed those 
the carrier was lawfully entitled to collect, together with 
interest; but attorney's fees may also be allowed the 
plaintiff under statutes providing therefor. 

The judgment must be supported by, and conform 
to, the pleadings and the proof.^^ A judgment for 
plaintiff is properly rendered on findings of the 
trial court showing a charge in excess of the law¬ 
fully established rates,^® while a judgment for de¬ 
fendant is sustained by a finding of a fact which 
shows that the rate relied on by plaintiff to estab¬ 
lish the alleged overcharge is inapplicable.^^ 

As already implied by the statements contained in 
§ 319 supra, the usual measure of recovery is the 
amount by which the charges collected or exacted 
exceed the lawful or reasonable charges which the 
carrier was entitled to collect;^® and this is so al¬ 
though the action is not at common law but is under 
the Interstate Commerce Act or similar state stat¬ 
utes for damages resulting from excessive charges 
as evidenced by a reparation order or award made 
by the proper commission.^® In an action for over¬ 
charges arising out of the carrier’s improperly 


weighing the shipment, damages which do not nat¬ 
urally flow from the carrier’s wrong and are not 
within its contemplation cannot be recovered.^® 
The fact that the wrong weighing has resulted in 
the consignee’s being overcharged on tte purchase 
price for the shipment is a new and independent 
wrong and the carrier is not liable for this loss.^i 

Attorneys fees. In the absence of applicable 
statutory provision providing therefor, attorney’s 
fees are ordinarily not recoverable.^^ However, 
statutes providing for the allowance of a reasonable 
attorney’s fee to the plaintiff to be taxed and col¬ 
lected as a part of the costs, if he finally prevails 
in an action to enforce a reparation award or re¬ 
cover damages resulting from the exaction of un¬ 
lawful charges, are constitutional,^^ ^nd will justi¬ 
fy an allowance of attorney’s fees,^^ provided a 
proper application is made to the trial court.®® 
Where a carrier brings error to review the judg¬ 
ment in such a suit, which is affirmed, an allow¬ 
ance of attorneys fees on account of the appellate 
proceedings may properly be made in addition to 
that made by the trial court.®® 

The amount to be allowed for attorney’s fees is 
a reasonable one,®^ and is to be fixed with refer¬ 
ence to the amount actually recovered rather than 
the amount claimed.®* 

Interest. Plaintiff, m a suit for overcharges, 
is usually entitled to mterest on the sums recov¬ 
ered,®® although the right to such mterest has 


la. N Y —Strougrh v. New York 
Cent., etc. R. Co., 87 N.Y S. 30, 92 
AppDiv. 584, affirmed 73 NfS. 1133, 
181 N.Y. 533. 

lA. Miss.—^Illinois Cent. R. Co. v. 
Mississippi Cotton Seed Products 
Co., 148 So 371, 166 Miss. 579. 

15- Tex—Gulf, C & S. F. Ry. Co 
V. Minton, Com.App, 24 SW.2d 12, 
reversingr. Civ.App., 14 S.W.2d 888. 

IGL Kan —^Hod^son-Cauthom Grain 
Co V. Clucago, R I & P. Ry. Co., 
293 P. 520. 131 Kan. 695 

17- TJ S.—S A. Gerrard Co. v. 

American Ry. Fxpress Co., C.CA- 
Ohio, 35 F2d 861 

18. TJ S —State of Florida v. TT. S., 
D.C Ga., 11 F.Supp. 36, reversed on 
other unrounds Atlantic Coast Lme 
R Co V. State of Florida, 55 S.Ct. 
713. 295 U S 301, 79 L Ed. 1451. re- 
heanngr denied 55 S Ct. 918, 295 IT. 
S 769, 79 LEd 1710, and State of 
Florida v. U. S. 55 S.Ct. 918, 295 
U.S 769, 79 liEd. 1710. 

Mo.—White V Helano, 191 SW. 1012, 
270 Mo 16. 

Neb.—Central Bildg^e & Construction 
Co. V. Chicago & N. W. Ry. Co, 
262 N.W. 852, 129 Neb. 726. 

Pa.—New York A Pennsylvania Co. 


V. New York Cent R Co., 124 A. 
428, 280 Pa. 297. 

19- US.—^Louisville & N. R Co. v 
Sloss-Sheffleld Steel & Iron Co, 
Ala,. 46 set. 73. 269 U.S. 217, 70 
Li Ed. 242, affirmingr, CCA, 295 F. 
53—New York, N.* H. & H. R Co 
V Ballou & Wrigrht, Or., 242 F. 
862, 155 C.CA 450. 

Cal—Sunset Pacific Oil Co. v. LfOs 
Angreles & S. L R Co., 290 P. 434, 
110 CaLApp. 773. 

Pa.—New York & Pennsylvania 
Co. V. New York Cent. R. Co., 124 
A. 428. 280 Pa 297. 

21- Pa—New York & Pennsylvania 
Co. V, New York Cent- R. Co., su¬ 
pra. 

22. Fla—Atlantic Coast Line R. R. 
V. Connell, 151 So. 381, 111 Fla 572. 
supplementing: 149 So. 596, 111 Fla 
572 

23L Neb—Smith v. Chicagro, St. P, 
M. & O Ry. Co., 157 NW. 622. 99 
Neb. 719. 

10 C J. p 440 note 40. 

24. U S.—^Lothrop v. Spokane, P. & 
S Ry. Co, UC.Or, 10 F 2d 225, 
reversed on other gn*ounds, C.CA, 
Southern Pac. Co. v. Lothrop, 15 
F.2d 486. certioran denied Lothrop 
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V. Southern Pac Co, 47 S.Ct- 336, 
273 US 742, 71 L.Ed. 869. Lothrop 
V Spokane, P & S. R. Co, 47 SCt. 
336, 273 U.S. 742. 71 LEd 869, and 
Lothrop V Oregron-Washingrton R 
& Nav. Co, 47 S.Ct. 336. 273 U.S. 
742. 71 L Ed. 869—^Ingalls v. Maine 
Cent. R Co. DC Me, 51 F.2d 310. 
Ala—W. L. Shepherd Lumber Co. v. 
Atlantic Coast Line R Co, 112 So. 
323. 216 Ala 89. 

Kan.—^Thomas v. Chicago, B & Q. 
R Co'.. 273 P. 451, 127 Kan. 326, 64 
ALR 322. 

Neb—Smith v. Chicago, St. P., M. 
& O. Ry. Co., 157 N.W. 622, 99 Neb. 
719. 

25. U.S—Swift & Co. V. New York 
Cent. R Co.. C C.A.N.Y.. 16 P.2d 17, 
reversing. D.C., 3 F2d 826. 

26- U.S—^Louisville & N. R Co. v. 
Dickerson. 191 F. 705, 112 C C.A. 
295, affirming, C.C, 187 F. 874. 

27- U S.—Ingalls v. Maine Cent. R 
Co.. D.CMe., 51 F2d 310. 

28. U.S.—^Ingalls V- Mame Cent. R 
Co., supra 

29- Fla—Atlantic Coast Line R R 
V. Connell, 151 So. 381, 111 Fla 
572, supplementing 149 So. 596, 111 
Fla 572. 
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sometimes been denied.^® Various conclusions have 
been reached as to the date from which the interest 
should be allowed. Usually it would seem that 
interest should be allowed from the date the over¬ 
charges vrere paid,3i has been held that in¬ 

terest should be calculated from the date of the 
judgment in the lower court rather than from the 
date of the judgment in the appellate court ,32 and, 
where the suit was brought to recover both for 
excess sums collected prior to the date of an order 
by the state commission for the repayment there¬ 
of, and sums collected subsequent to such order in 
excess of the rates fixed by it, it was held that 
interest on the first sums ran from the date the or¬ 
der required the refund to be made, and interest 
on the latter sums from the date of the collection.32 
In a suit for damages imder the Interstate Com¬ 
merce Act it has been held permissible for the court 
in its discretion to allow interest on the excess 
charges from the date of their payment, and at a 
rate fixed by the courL^^ 

§ 324. Liens 

As will be seen in the succeeding sections carri¬ 


er’s liens may be,founded on the common-law right 
of tradesmen, artisans, and other bailees to retain 
the property in their possession until paid for their 
services, on statutory enactment, or on contractual 
stipulations between the parties. 

§ 325. Right to Lien 

A carrier has a lien on the goods or property trans¬ 
ported for the freight and other charges or expenses 
lawfully incurred in connection with that particular 
shipment or transaction. 

It is a well settled common-law rule that a com¬ 
mon carrier of goods, like any other tradesman, 
artisan, or bailee has a right to a specific lien on 
the property or shipment in its hands which en¬ 
titles It to withhold or retain the same until all law¬ 
ful charges have been tendered or paid.36 T^s 
hen has been said to attach when the goods come 
into the possession of the carrier,^^ or at the time 
and place where the carrier first began perform¬ 
ance of the transportation contract.32 The earner 
is not, however, entitled to assert a lien or retain 
the goods if for some reason it is not lawfully en¬ 
titled to collect the charges claimed;33 and in such 


Me.—S D Warren Co. v. Marne Cent 
R Co, 135 A. 526. 126 Me 23. 

30- Or—Service v. Sumpter Valley 
Ry Co., 171 P- 202, 88 Or 554. 

31. XJ.S—^Arkadelphia Milliner Co. v. 
St. Louis Southwestern Ry. Co., 39 
S.Ct. 237. 249 TJ S 134 63 L. Ed. 

517. motion denied St. Louis, I M 
& S. R. Co V Southern Cotton Oil 
Co. 39 set 387—Atlantic Coast 
Line R Co V Standard Oil Co of 
Kentucky, C C.A Ky, 16 P 2d 441, 
modifying-, I> C., Standard Oil Co 
of Kentucky v. Atlantic Coast Line 
R. Co. 13 F 2d 633, certiorari 

granted 47 SCt 475, 273 US 691, 
71 LEd 842, affirmed m part and 
reversed in part on other grounds 
Atlantic Coast LineR Co v. Stand¬ 
ard Oil Co. 48 set 107, 275 US 
257, 72 LEd. 270. 

32l Miss. —Gulf & S L R Co. v. 
Laurel Oil & Fertilizer Co, 160 So 
564, 172 Miss. 630, correcting 159 
So 838, 172 Miss. 630, amending 
and overruling suggestion of error 

158 So. 778, 172 Miss. 630. 

33. Me—^S. D. Warren Co v. Maine 
Cent. R Co. 135 A. 526, 126 Me 23 

36u Ala.—^Louisville & M. R. Co v. 
Sloss-Sheffield Steel & Iron Co. 
295 F. 53, affirmed 46 SCt. 73. 269 
US. 217, 70 LEd. 242 

35. U.S —Pittsburgh. C. C & St. L 
Ry. Co v. Fmk. 40 SCt 27. 250 
U S 577, 63 L Ed 1151, reversing 
I* ink V. Pittsburgh, C, C. & St L 
Ry. Co. 19 Ohio CirCt.N.S, 103— 
Central R Co. of New Jersey v 
Schick, CC.APa., 38 F.2d 968. 

13 C.J.S.-50 


Kan.—Swmson v Atchison, T. & S 
F. Ry. Co., 230 P 1046, 117 Kan 
258. 39 AL.R. 165. 

Ohio.—Pennsylvania R Co. v. Gentile 
Bros. Co., 191 NE. 369, 47 Ohio 
App. 162, error dismissed 190 NE 
578, 128 Ohio St 50. 

Tex—^Jackson v State, 298 S.W 907, 
107 TexCr. 557—Brown v. State, 
298 S.W 907. 107 Tex.Cr 559 

10 CJ. p 456 note 71, p 457 note 80. 

361 U S —Central R. Co. of New 
Jersey v. Schick, CC.A.Pa, 38 F 
2d 968. 

Ariz—Wells Fargo & Co , Express, S 
A. V Tnbolet, 50 P 2d 878, 46 Anz 
311. 

Del —State v .^Ina Casualty & Sure¬ 
ty Co., 145 A 172, 4 W.WHarr 
158 

Ga—^Powell v. Seaboard Air Line 
Ry., 90 S.E. 980, 19 Ga.App 91. 

Kan—Swmson v. Atchison, T. & S 
F. Ry. Co, 230 P. 1046, 117 Kan 
258, 39 A.LR. 165 

Ky—^Blackford v. St. Louis, I. M. & 
S. Ry. Co 203 S.W. 867. 181 Ky 
70 

Me—^Northern Pac Ry. Co. v. Pleas¬ 
ant River Granite Co., 102 Al. 298, 
116 Me 496. 

Mo.—^Tazoo & M. V. R Co. v Picher 
Lead Co., App, 190 SW. 387. 

N C —TTannmer Lumber Co v. Sea¬ 
board Air Line Ry., 102 S E 508, 
179 N.C 359. 

Ohio —Pennsylvania R Co. v Gentile 
Bros. Co., 191 NE 369, 47 Ohio 
App. 162, error dismissed 190 N.E 
578. 128 Ohio St 50. 

Tex.—^Jackson v. State, 298 S.W. 907, 
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107 Tex.Cr. 557—^Brown v. State, 
298 S W. 907, 107 Tex.Cr. 559. 

10 CJ. p 457 note 72 

Corpus Juris is cited with approval 
in Blackford v. St Louis, I. M. & S. 
Ry Co, 203 SW. 867, 869, 181 Ky. 
70 

MieKe right of xetemtion 

“What is a carrier's lien? It is 
simply the right to hold the con¬ 
signee's cargo until pasrment is made 
for the work of transporting it. In 
simple terms it is the right to with¬ 
hold the enjo 3 naient by another of the 
fruits of work done m his behalf 
until he pays therefor. The carrier 
is authorized by the law of liens to 
say m substance what an ordinary 
laborer or vendor of goods is in posi¬ 
tion to say, VIZ, pay me for my la¬ 
bor in advance or for my goods be¬ 
fore delivery, otherwise you shall not 
enjoy the benefits of the one or pos¬ 
sess the other. The carrier, notwith- 
standmg the cargo is the consignee's, 
can similarly say—^before I complete 
the labor of transportation by de¬ 
livery to you, pay me for my work. 
That is all the lien is. It does not 
follow the goods when delivered, nor 
can the consignee be compelled to 
pay until they are delivered.”—State 
V. iEtna Casualty & Surety Co., 145 
A. 172. 176. 4 W.W.Harr., Del., 158. 

37. Ala—Southern Ry Co v. Wood- 
stock Mills. 161 So. 519. 230 Ala. 
494 

38. Tex.—^Trans-Contmental Freight 
Co. V. Packard North Texas Motor 
Co., Civ App , 11 S W.2d 362. 

39. Kan,—Missouri Pac. R. Co. v. 
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a case, an action of trover may be maintained 
against the carrier for recovery of the goods with¬ 
out payment of the freight Hence, a carrier has 
no lien, if by reason of damage to the goods to an 
amount exceeding the freight it is not entitled to 
collect any charges,'*^ or if it is in default for hav¬ 
ing failed to complete its contract'*- 

A carrier is entitled to a hen not only to secure 
the parent of the charges or costs of the trans¬ 
portation or carnage but also for all such other 
legal charges and expenses as may have been prop¬ 
erly incurred in connection with the care, custody, 
or preservation of the shipment.'*^ The lien, how¬ 
ever, is a specific, and not a general, lien; that is, 
it attaches to the goods involved in one transac¬ 
tion, or constituting a part of one consignment, for 
charges relatmg to that transaction, or connected 
with that consignment, and does not extend to 
charges for other shipments under a separate con- 
tract.^5 Nevertheless, if one consignment covers 
several lots or parcels of goods, there is a lien on 
each lot or parcel for the charges for the whole 
consignment.*® Also, a reconsignment or diver¬ 
sion of the goods in transit does not so sever the 
connection with the original transaction as to pre¬ 
vent the carrier from asserting a lien for the charg¬ 
es accruing during the whole transportation.^'^ 


Under statutes. The carrier’s right to a lien may 
be based on statutory provisions which are mainly 
declaratory of the common-law rule discussed 
above,^® or, where mechanics’ hen and public works 
laws are construed as giving a hen for transporta¬ 
tion services, see the C.J.S. title Mechanics’ Liens 
§ 50, also 40 C.J. p 87 note 3, a carrier which has 
transported materials and supplies to a building or 
construction project may become entitled to a lien 
giving it the right to have the transportation charg¬ 
es accorded prior payment out of the property 
which IS being improved or the proceeds of the 
bmlding contract^® However, a statute, giving per¬ 
sons who labor or furnish the material for the car¬ 
rying on of a mill a hen on the same for the amount 
due them therefor, has been held to give a carrier 
no lien for its freight charges in transporting ore 
belonging to Jtnother to an ore mill.®® Under the 
Federal Twenty-Eight Hour Law, a carrier which 
has cared for live stock during the required rest 
periods has a “hen upon such animals for food, 
care, and custody furnished, collectible at their des¬ 
tination in the same manner as the transportation 
charges are collected.”®^ 

§ 326. Carriers Entitled to Lien in Gen¬ 

eral 

Practically any carrier having the status or position 


Peru-Van Zandt ImpL Co., 85 P. 
408, 87 P. 80, 73 Kaji. 295, 117 Am. 
SR. 468, 6 L.RA,NS., 1058. 9 Ann. 
Cas. 790. 

40. Ran —^Missouri Pac R. Co. v. 
Peru-Van Zandt Impl Co, supra. 

41. Ky.—Southern Ry Co. v Avey, 
191 S.W. 460, 173 Ky 598. 

10 C J p 457 note 75 

4a. Ga.—Breed v. Mitchell, 48 Ga. 
533. 

10 C.J. p 457 note 77 

4a Anz—Wells Pargo & Co, Ex¬ 
press, S. A, V Tnbolet, 50 P.2d 
878, 46 Anz. 311. 

Ark—Mays v. Missouri & K. A. Ry. 

Co., 271 SW. 977, 168 Ark. 908. 
Me —Brown v. Railway Express 
Agrency. 188 A 716, 134 Me 477. 
NC—^TTammer rBumher Co. v. Sea¬ 
board Air Liine Ry., 102 S E. 508, 
179 N.C. 359. 

10 C J. p 456 note 71. 

44. Anz—Wells Fargo & Co., EIx- 
press, S. A V Tnbolet. 50 P.2d 
878, 46 Anz. 311. 

Ga.—Dixon v Central of Greorgia R. 

Co.. 35 S.E. 369, 110 Ga. 173 
Mass.—Boston & M. R. R v. Oceanic 
Steam NTav. Co., 116 N'BL 260, 226 
Mass. 509. | 

•IT.C.—JTainmer liumber Co. v. Sea¬ 


board Ar Dine Ry, 102 SE 508, 
179 N.C 359. 

10 CJ. p 457 notes 79. 80. 
Demurrage charges see infra § 346. 
Import duties 

(1) A common earner has, under 
the laws of the United States, a lien 
on goods m transit over its Imes en¬ 
titling It to possession until paid for 
legal import duties paid thereon by 
it.—Wabash R Co. v. Pearce, Mo, 
24 set. 231, 192 U.S 179, 48 L.Ed 
397—^10 C.J. p 457 note 83. 

(2) This IS so whether the duties 
have been iiaid directly to the gov¬ 
ernment or to a connecting carrier 
which has already paid the same — 
Wabash R. Co. v. Pearc^ supra 
Storage charges 

U.S—Central R Co. of New Jersey 
V. Schick, CCA Pa., 38 F.2d 968. 
iGa.—^Dixon v Central of Georgia R 
Co., 35 SE 369, 110 Gsl 173. 

Mass —^Boston & M. R. R. v. Oceanic 
Steam Nav Co., 116 N.B. 260, 226 
Mass. 509. 

10 C J p 457 note 81. 

45. NC—^TTammer Lumber Co. v. 
Seaboard Air Lme Ry, 102 SE. 
508, 179 NC. 359. 

10 C J. p 457 note 73 

Ga.—Dixon v. Georgia Cent. R 
Co, 35 SE 369, 110 Ga 173—Penn¬ 
sylvania Steel Co. V. Georgia R., 
etc., Co., 21 SE. 577, 94 Ga. 636. 
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47. NC—^Uamnner Lumber Co. v. 
Seaboard Air Line Ry., 102 S.E. 
508, 179 N.C. 359. 

4®. Ga.—Powell v. Sea-Board Air 
Line Ry., 90 SE 980, 19 Ga.App. 
91. 

Okl—St. Louis, I M & S. Ry. Co. v. 
McNabb, 162 P. 811, 63 Okl. 87. 

Xu 

(1) Civil Code art 3217 par 9 gives 
a carrier a privilege on the thing 
carried for the carrier's charged and 
accessory expenses, mcludmg neces¬ 
sary charges and expenses paid by 
the earner—Kod^e v. (Sarhier, 131 
So. 198, 15 LaApp. 461. 

(2) This pnvilege must be strict¬ 
ly construed —Green v. Dawkins & 
Antoon, App, 144 So. 271, modifymg 
142 So. 742 

49. N.J —Central R Co of New Jer¬ 
sey V. Gallena-Poole. Inc., 152 A 
251, 107 N.J.Eq. 267, afOrmed 160 
A 507. 110 N.J,Eq. 559 

Wash.—Siler Mill Co v. Charles Nel¬ 
son Co, 162 P. 590, 94 Wash. 477. 

50. Anz—Santa PA etc., R. Co. v. 
Arizona Smelting Co., 108 P. 256, 
13 Anz 95. 

51. Mass.—New York Cent R Co. v. 
Sturtevant & Haley Beef & Supply 
Co, 127 N.E 509, 236 Mahs 16 

N.H.—^Temll V. Payne, 124 A 462, 
81 N.£L 164. 
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of a common carrier is entitled to a lien for its charge; 
and a connecting earner may assert a lien for all ad¬ 
vances made to other carriers as well as its own charges. 

Practically any carrier occupying the position or 
status of a common carrier is entitled to the benefit 
of a lien for its charges.52 While an examination 
of the cases cited in the preceding section will dis¬ 
close that in most of them the carrier involved, and 
in whose favor the lien was recognized, was a 
railroad company, the right to a hen is not limited 
to common carriers of this type. Railway express 
agencies,®*^ transfer and forwarding companies,®^ 
and public cartmen^s have been held entitled to a 
hen to secure their compensation for services ren¬ 
dered by them as common carriers. However, a 
transfer and forwarding company has no right to 
a lien under circumstances showing that the com¬ 
pany is not actmg as a carrier,as where it is 
merely the agent of the last carrier,®^ or where it 
has no contract, express or implied, to receive and I 
carry the goods.^* Likewise, for a cartman to be 
entitled to a hen, the services for which the lien 
is sought to be enforced must have been rendered 
by the cartman as carrier.®^ No lien can be en- i 
forced for such services as loading goods on a car.®® 
In Nei^ York, a public cartman, seeking a lien onJ 
property under the ordinances of New York city, 
must convey the property to the property clerk of 
the police department or to a convenient storage 
warehouse and not keep it in his own possession,®^ 
and he must also send a notjice in writing, with a 
brief statement of the particulars, to the bureau of 
licenses ;®2 but he is not entitled to such hen where 
the goods are damaged in transit to an amount in 
excess of the charges for cartage.®^ 

Connecting carriers. A connecting carrier is or¬ 
dinarily entitled to a hen not only for its own 


charges, hut also for all charges and expenses prop¬ 
erly advanced by it to the preceding carrier.®^ Al¬ 
though there is some authority apparently to the 
contrary,®® the right of a connecting carrier to a 
hen for its own charges and those advanced is usu¬ 
ally not affected by the fact that they exceed the 
charge for the entire transportation as contracted 
for by the first carrier,®® unless it has notice of the 
first carriers contract.®^ Also, the hen will not 
be affected by the fact that the previous carrier has 
been in default by reason of damage to the goods,®® 
nor by the fact that the settlement of the propor¬ 
tionate freight charges due to the connecting car¬ 
riers was made at stated intervals instead of being 
paid at the junctional point by the receiving to the 
delivering line.®® However, the last earner cannot 
hold the shipment for charges advanced by it on 
claims other than for carnage charges where it has 
been notified by the consignee not to make such 
advances.^® 

If a carrier orders the return of goods not re¬ 
ceived by the consignee or not dehvered by reason 
of misdirection, the carrier who returns the goods 
may recover not only the charges therefor, but also 
the charges on the first transportation.^^ The fact 
that It may have failed to perform its own part of 
the transportation and had no lien for charges for 
transportation performed by itself will not prevent 
a lien attachmg for advances made by it for charg¬ 
es of preceding earners.*^® 

Where the initial carrier wrongfully disobeys 
routing instructions, and the connecting carrier over 
whose line the goods are shipped in disobedience of 
the routing instructions is aware of this fact, it is 
not entitled to a lien either for advances made to 
preceding carriers or for its own charges for trans- 


50. Me—Brown v. Railway Express 
Agency, 188 A. 716, 134 Me 477. 
IT.C.—^PTAmmer Lumber Co. v. Sea¬ 
board Air Line Ry, 102 S £2 508, 
179 N.C 359 

53. Me—Brown v Railway Express 
Agency, 188 A 716, 134 Me. 477. 

54. Ill—Judson Freight Forwarding 
Co V. Delaware, etc., R. Co , 163 
111.APP 22 

10 C J p 459 note L 

55k N.T—Taylor v. Smith. 84 NT.S 
13, 87 App Div 78. 

5GL Mo.—Kans8«i City Transfer Co. 
V Neiswanger, 18 Mo.App. 103 

57. Mo—^R'arisas City Transfer Co. 
^ V Neiswanger, supra. 

SB. Mo—Kansas City Transfer Co. 
V. Neiswanger, supra. 

59. NT—Taylor v Smith. 84 N.T. 
S. 13, 87 App.Div- 78.. 


eOL N T.—^Taylor v. Smith, supra. 

61. N.T—Taylor v. Smith, supra— 
Brownmg v. Belford, 82 N T.S. 489. 
83 AppDiv. 144, 13 NTAnn.Cas 
154. 

62. N.T—^Brownmg v. Belford, su¬ 
pra 

G3L N.T.—^Browning v. Belford, su¬ 
pra. 

64. N.C —^TTammer Lumber Co v. 
Seaboard Air Lme By, 102 SF. 
508, 179 N.C 359. 

10 C J. p 457 note 86. 

65. DC—^Beasley v. Baltimore, etc., 
R Co., 27 AppD.C. 595. 6 L.R.A, 
N S. 1048. 

eSL Conn.—^Rowland v. New Tork, 
etc., R. Co, 23 A. 755, 61 Conn. 
103. 29 Am.S.R. 175. 

10 C J p 458 note 88. 

67- Ga.—American Nat. Bank v. 
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Georgia R Co, 23 S £2. 898, 96 Gau 
665, 51 Am SR. 155. 

10 C J. p 458 note 89 

68- Ky.—^Thomas v Frankfort, etc, 
R Co 76 SW. 1093, 116 Ky. 879, 
25 Ky.L 1051. 

10 C J. p 458 note 90 

69- Ga.—Seaboard Air Line R Co. 
V. Southern Flour, etc., Co., 75 S. 
£2. 654, 138 Ga. 604 

TO. Ind —Cleveland, etc., R. Co v. 
Anderson Tool Co, 103 NE2. 102, 
180 Ind. 453, 49 LRA.N.S, 749, 
Ann Cas 1916B 1217 and note. 

71- lU.—XJ. S. Fxpress Co. v. TTames, 
67 HI. 137. 

Mass—^Bnggs v. Boston, etc., R. Oo., 
6 Allen 246. 83 AmJ>. 626. 

RL—Vaughan v. Providence, etc., 
R. Co.. 13 RI 578. 

79. NT.—^Western Transp. Co. v. 
Hoyt, 69 N.T. 230, 25 Am-R. 175. 
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I)ortation and some decisions hold without qual¬ 
ification that it has no lien, irrespective of knowl¬ 
edge or absence of knowledge of the diversion,^^ but 
other cases have ruled that, if the connecting ear¬ 
ner receives the goods in good faith in the ordinary 
and usual course of business between connecting 
lines without notice of any special directions on the 
part of the consignor, it will have a hen for rea¬ 
sonable charges for transporting the goods over its 
line, and also for such reasonable charges as it may 
have advanced to preceding carriers, notwithstand¬ 
ing the initial earner's disobedience of routing m- 
structionsJ® Also, a terjnuial carrier will have a 
lien for charges advanced where the diversion of 
the shipment, if it amounted to such, was due to an 
emergency"^® and m no way affected the substantial 
rights of the shipper.^^ 

§ 327. • Private Carrier 

A private carrier is generally held to have no right 
to a lien for his services, unless such right Is given by 
statute or special agreement. 

While no good reason has apparently been as- 
sigpied therefor, it has generally been held that a 
private carrier has no hen for his charges on goods 
transported by him,^® tmless a lien is reserved by 
special agreement,^^ or the right to a lien is, by 
statute, given to all carriers without regard to 
whether they are common or private carriers.*® 

§ 328. - Property Subject to Lien 

All property included in the shipment or consignment 
for which the charges were incurred is subject to the 
lien for such charges, unless the person placing the 
property in possession of the carrier had no right or 
authority to do so. 


The lien of a carrier is generally limited to the 
property received and transported under the partic¬ 
ular consignment or contract pursuant to which the 
charges asserted were incurred,*^ but the lien ex¬ 
tends to the whole of such property,*^ even though 
the goods may be delivered in different parcels and 
at different times ;** and the carrier may detain any 
portion of the goods as a lien on the whole, even if 
It has delivered a part.*^ 

A carrier has a lien for freight charges on gov¬ 
ernment property carried by it.*® 

Property wrongfuUy delivered or possessed. In 
order for the hen to exist, the relation of debtor 
and creditor must exist between the owner of the 
goods and the earner, so that an action may be 
maintained for the payment of the charges sought 
to be enforced by the lien claimed;*® and there is 
no lien in favor of the carrier, where the goods have 
been received by it from one who has oome into 
their possession tortiously or from one not author¬ 
ized to ship them.*7 A limitation of this pnnciple, 
however, is that the carrier may still claim a hen, 
although the goods were so delivered, where the 
real owner by his own negligent act clothes anoth¬ 
er with apparent authority over his goods and thus 
enables him to defraud the carrier.** 

§ 329. • Priority of Lien over Other 

Claims 

If the goods have rightfully been acquired from, or 
with the authority of, the lawful owner, the carrier's 
lien thereon is superior to the rights and claims of the 
owner, his general creditors, and persons acquiring liens 
or rights while the goods are in the carrier's possession; 
but the lien is inferior to the claims or rights of third 


73- Colo.—Denver, etc, R. Co v. 
Hill, 21 P 914, 13 Colo 35, 4 LR 
A. 376 

Ga—^Bird v. Georsis. R. Co., 72 Ga. 
655. 

Tex—Xiiefert v. Galveston, etc, R. 

Co, CivApp.. 57’SW. 899. 

10 C.J. p 458 note 94. 

74L U.S.—^Marsh v. Union Pac R. 
Co, C C.C 0 I 0 ., 9 F 873, 3 McCrary 
236 

Mich.—^Ktch V. Newberry, 1 Douerl 
1, 40 Am.D. 33. 

10 C.J. p 458 note 95. 

75- Ill.—Crane v. Taft, 203 HLApp. 
253—See Crane v. Tooker Stora^re 
& Forwarding Co, 204 IlLApp. 354 
10 C.J. p 458 note 96. 

76. Wash—Andus v. Columbia, etc.. 
Steamboat Co., 92 P. 128, 47 Wash. 
333. 

77- Wash.—Andus v. Columbia, etc.. 
Steamboat Co., supra. 

781. Mo.—CampbeU v. A. B. C. Stor¬ 


age, etc., Co. 174 S.W. 140, 187 
Mo.App 565 

10 C J p 39 note 27. 

79- Pa—^Fuller v. Bradley, 25 Pa. 
120 . 

80. La—Gulf Motor Lines v Euro¬ 
pean Agencies, App, 155 So 523—■ 
Brown V David, App., 141 So 418 
—Rocke V Gamier, 131 So. 198, 
15 La App. 461. 

81- La —Green v. Hawkins & An- 
toon, App, 142 So. 742, modified on 
other grounds 144 So. 271 

Wash.—Contractors* Machinery & 
Storage Co v Gueguen, 260 P. 669, 
145 Wash 430. 

10 C J. p 459 notes 16, 17. 

82- Ill—^Ehapp V. McCaffrey, 52 N 
B 898, 178 HI. 107, 69 Am S R. 290, 
affirmed 20 S Ct 824, 177 U.S. 638, 
44 L Ed. 921 

Tex.—^Texas. etc, R. Co. v. Rucker, 
88 S.W. 815, 38 Tex.CivApp. 591. 

10 C.J p 459 note 12 . 

83- Ill.—Emapp v. McCaffrey, 52 N. 
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E. 898, 178 ni. 107, 69 Am S.R. 290, 
affirmed 20 S Ct. 824, 177 US 638, 
44 L.Ed 921. 

84. IlL—Knapp v. McCaffrey, supra 

85. Wyo—Union Pac. R. Co. v. U 
S., 2 Wyo. 170. 

8GL Kan —Swinson v. Atchison, T. 
& S F Ry. Co, 230 P 1046, 117 
Kan. 258, 39 AL.R 165. 
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87- Ga—Ocean S S Co. v. Southern 
States Naval Stores Co, 89 S E. 
838, 145 Ga. 798. 

Kan—Swinson v Atchison, T. & S. 

F. Ry. Co, 230 P. 1046, 117 Kan. 
258, 39 ALR. 165. 

N J —^Hudson Motor Car Co of New 
York V Erie R Co., 162 A. 604, 
109 N.J.Law 431 
10 C J. p 459 note 19. 

88 . Mich.—^Hoffman v. Lake Shore, 
etc., R Co, 84 N.W. 55, 126 Mich. 
201 . 

RI—Vaughan v. Providence, etc., R. 

Co , 13 R I 578. 

10 C.J. p 460 note 20 . 
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persons holding preexisting liens or mortgages of which 
the carrier had actual or constructive notice. 

If the goods have rightfully been acquired from, 
or with the authority of, the lawful owner, the 
carrier’s lien thereon is ordinarily superior not only 
to the rights or claims of the owner,*^ but also to 
the rights of the latter’s general creditors,®® and any 
claims of a pledgee of the goods whose rights accrue 
while they are in the carrier’s possession.®^ Hence, 
the lien is usually prior to the rights of the seller, 
as against whom the carrier may insist on retain¬ 
ing possession until the charges are paid.®^ In so 
far as the carrier’s hen exists merely for freight 
charges on the particular transportation in progress, 
when the right of stoppage m transit is exercised, 
the lien of the carrier is superior and may be as¬ 
serted as against the seller attempting to exercise 
that right;®® but the carrier’s lien is inferior to the 
right of the seller to stop goods in transit, in so far 
as It exists, for a general balance due to it from the 
consignor or the consignee provided for by special 
contract.®^ 

Under a statute requiring the privilege of a car¬ 
rier to be recorded to be effective against “third 
persons,” a lessor of personal property which has 
been shipped by the lessee is bound by, and subject 
to, an unrecorded earner’s privilege for the charges 
so incurred, if the lessor was present when the con¬ 
tract of carriage was entered into and witnessed the 
same,®® or consented to the imposition of the car¬ 
rier’s privilege as an incident to the contract of car¬ 
riage,®® for in such cases the lessor is not a “third 
person,” within the protection of the recording stat¬ 
ute. Such a statute, however, renders an unrecord¬ 
ed carrier’s privilege inferior to the claims of a 
third person to whom the property is subsequently 


sold by the shipper.®^ 

As shown in the preceding section, where the 
goods have been placed m the carrier’s possession 
wrongfully or without authority from the true own¬ 
er, the latter’s rights are superior to those of the 
carrier. Also the carrier’s lien is inferior to the 
right of a mortgagee of the property under a pre¬ 
existing mortgage of which the carrier has actual or 
constructive knowledge;®® and to the lien of a 
warehouseman for storage, the goods having been 
delivered by the carrier to the warehouseman with¬ 
out reqmring advancement of freight charges.®® 

§ 330. Waiver or Forfeiture of Lien 

The right of a carrier to a lien may be lost by 
waiver or forfeiture. 

The common-law lien of the carrier, being a mere 
right to retain the goods until payment of the charg¬ 
es due thereon, may be waived.^ Such a waiver 
may be effected in many ways. 

The parties may make an express agreement for 
the waiver of the hen. However, a written con¬ 
tract of shipment does not waive the hen unless it 
contains provisions inconsistent with the assertion 
of the hen, or unless an intent to waive is clearly 
shown.^ 

Continuance of a common-law lien is ordinarily 
dependent on the carrier’s retention of dominion, 
possession, or control, over the goods involved;® 
and, hence, one of the easiest and most common 
ways in which a carrier’s lien can be lost or waived 
is by a delivery or surrender of possession of the 
goods without first exacting payment of the charges 
against them.^ After such a surrender or delivery, 
the carrier is remanded or restricted to its personal 


89. La—^Brown v. David, App, 141 
So. 418. 

90. Me.—Newhall v. Vargas, 15 Me. 
314, 33 Am.D. 617. 

10 aJ. p 460 note 22. 

91. Minn.—Cooley v Minnesota 
Transfer R. Co, 55 N.W 141, 53 
Minn. 327, 39 Am S.K 609. 

98. Kan.—^Rucker v Donovan, 13 
Kan 251, 19 Am R 84. 

93. Ga —^Pennsylvania Steel Co. v. 
Georgia R, etc., Co., 21 SE. 677, 
94 Ga 636 

10 C J p 460 note 31. 

94. N.C.—^Farrell v. Richmond, etc, 
R Co, 9 SE 302, 102 NC 390, 
11 Am.SJEL 760, 3 LRA. 647. 

Pa—Pennsylvania R Co. v. Ameri¬ 
can Oil Works, 17 A- 671, 126 Pa. 
485, 12 Ain.S R. 885. 

95. La—^Brown v. David, App., 141 
So. 418. 

96i. La.—Brown v. David, supra. 


97. La.—^Reeves v. G. & G Pump¬ 
ing Go, App., 151 So 679. 

98- Ill.—^Hayden v Wabash. Ry Co, 
269 Ill App. 356. transferred 180 N. 
E. 795. 34S Ill 126 

Mo—Metzger v. Columbia Terminals 
Co.. 50 S.W.2d 680. 227 Mo.App. 135. 
N J.—Hudson Motor Car Co of Kew 
York V Erie R Co., 162 A. 604, 
109 N.J Law 431 

Tex.—^Trans-Continental Freight Co 
V Packard North Texas Motor Co., 
CivApp. 11 S.W2d 362. 

10 C J. p 460 note 29- 

by which priority detenni-nAd 
Law of forum is applicable in de¬ 
termining whether chattel mortga¬ 
gee's lien or earner's lien on mort¬ 
gaged automobile taken into another 
state and shipped back to mortgagee 
was superior.—Metzger v Columbia 
Terminals Co., 50 S.W.2d 680. 227 Mo. 
App. 135. 
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Marble. 21 La.Ann. 402. 
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181 Ark. 192 
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or contract rights against the person liable for the 
charges ,5 and a lien so lost is not reacquired by 
reason of the fact that the carrier subsequently re¬ 
gains possession of the goods.® For the lien to he 
lost or waived in this manner, however, it is essen¬ 
tial that the delivery or surrender of possession be 
complete and absolute and the carrier’s change of 
character into that of an agent to keep the goods 
for the buyer is not at all mconsistent with the 
right to retain the goods in its custody until its lien 
on them for carnage or other charges is satisfied.® 
The hen is not lost by a delivery of only a part of 
the goods,® unless the carrier so intended;^® nor 
does a delivery to the assignee of the owner, who 
has made an assignment for the benefit of credi¬ 
tors, operate as a waiver of the lien.^^ Where the 
goods are not delivered by the carrier but the own¬ 
er takes them from the carrier without its consent, 
the lien is not lost nor is the hen divested where 
the consignor obtains possession of the goods by le¬ 
gal process.^® Also, if the receiver of the goods 
obtains possession by fraud, the right to pursue the 
goods still remains.^^ If the consignee fails or re¬ 
fuses to receive and the carrier stores the goods in 
Its own warehouse, or with some independent ware¬ 


houseman not the consignee’s agent, its hen is not 
thereby lost,^® but may be enforced with the lien 
of the warehouseman added and it is immaterial 
whether the carrier deposited the goods in its own 
name or in that of the owner subject to its lien.^^ 
The parties may agree that the goods may be de¬ 
posited in the warehouse of the consig^iee or the 
owner and that the transfer and deposit shall not 
be regarded as a waiver of the lien.^® Further¬ 
more, a statutory hen, in the nature of a maritime 
or mechanics’ hen which attaches to the finished 
building or structure for which the earner has ear¬ 
ned materials,' is not lost by a delivery or surrender 
of possession of the materials carried.^® 

In addition to the foregoing, a carrier’s hen has 
been held defeated or lost by reason of its failure 
to set up a hen either when the property was de¬ 
manded or a smt in replevin brought,^® its conver¬ 
sion or illegal sale of the goods,®^ the giving of 
credit,®® or the carrier’s refusal of the consignee’s 
demand for possession accompanied by a tender of 
the full amount of freight properly due.®® If a 
hen is claimed for an excessive amount, the con¬ 
signee may recover possession of the goods or sue 
for conversion without a formal tender of the 
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Line R Co, 73 So. 593, 72 Fla 
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Co. V York & Whitney Co. 119 N 
F 855, 230 Mass 206, affirmed in 
part and reversed in part on other 
grounds 41 S Ct. 509, 256 U S. 406, 
65 LFd 1016. 

Tex.—Whaley Lumber Co v. Reli¬ 
ance Brick Co., Civ.App,, 2 S.W 2d 
911. 
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669, 145 Wash 430. 

Wis—^Madden Bros. v. Jacobs, 235 
N.W 780, 204 Wis. 376. 
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669, 145 Wash. 430. 
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N.W. 780, 204 Wis. 376 

7- Ala.—Southern Ry. Co. v. Wood- 
stock Mills, 161 So 519, 230 Ala. 
494. 

10 C J. p 461 note 42. 
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M. & H. R Co, 116 NF. 556, 227 
Mass. 234. 
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amount to which the carrier is entitled,24 provided 
it appears that he was ready and willing to pay the 
just charges.25 If the earner asserts a right to re- 
tain possession of the goods on another ground than 
that of a lien for charges, it cannot afterward as¬ 
sert a right of possession under a dam for such 
hen;2« and, if it claims a lien for a debt other than 
transportation charges on the goods, for which it is 
not entitled to a lien, the consignee may replevy the 
goods without tendenng the amount of transporta¬ 
tion charges.27 On the other hand, it has been held 
that smng for freight charges and attaching other 
goods for the debt will not waive the lien possessed 

by the carrier.28 

§ 331. - Enforcement of Lien 

At common law a carrier could enforce its lien only 
by retention of the goods or by proper court proceed¬ 
ings; ^ but statutes in many states now permit the lien 
to be enforced by a sale of the goods, provided all statu¬ 
tory terms and conditions are strictly complied with. 

At common law, the earner’s lien, like other 
bailees’ liens, see the C.J.S. title Bailments § 35 e, 
gives only a nght of possession or detention until 
the charges legally due are paid, without the right 
or power to sell the goods,^^* unless such a right has 
been given by speaal agreement and if the car¬ 
rier sells the goods without such a special provision 
it IS liable to the owner in an action for damages 
for the market value, less the amount of the charges 
under the lien.3i 

Nevertheless, the lien is enforceable m a proper 


court by a proceeding in rem.52 Also, a lien may 
be enforced by an ordinary action at law against the 
owner or the consignee in which the goods may be 
subjected to the carrier’s demand by attachment or 
execution.33 However, a bill in equity for the en¬ 
forcement of the hen lies only when a proper case 
for equitable enforcement is made out.*4 

Where title is vested in the consignee, and he 
refuses to receive the goods, the carrier may, with 
the consent of the consignee, sell the goods to sat¬ 
isfy its hen for freight and other charges 5 and, 
in the absence of any statutory prohibition, the car¬ 
rier may take the property off the hands of the ship¬ 
per in payment of the carrying charge where the 
consigpaee refuses to receive it, provided the trans¬ 
action involved no discrimination or rebate.^® 

Under statutes. By virtue of statutes which have 
been adopted in many jurisdictions, a carrier may 
be entitled to enforce his lien by a sale of the goods 
after a specified time if the freight remains un¬ 
paid;®^ and especially is this true in the case of 
perishable goods.38 If the statutory provisions are 
strictly complied with, the carrier is not liable as 
for conversion.®® It is essential, however, that 
there be strict compliance with all material provi¬ 
sions,^® such as those relatmg to notice to the own- 
er4l or advertisement of the sale;42 and, unless 
there has been a waiver of the statutory require¬ 
ments by the owner of the goods,^® a sale of prop¬ 
erty by the carrier amounts to a conversion when 
it is not made in accordance with the statute au- 
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26. Ohio—Baltimore, etc, R Co v 
O*D0nnell, 32 NB. 476, 49 Ohio St. 
489. 34 Am SR-679, 21 L.RA 117 
and note. 

10 CJ. p 462 note 59. 

27- TT.S—Sicard v. BufiEalo, etc, R 
Co. CCNY. 22 BCas.No.l2,S31, 
15 Blatchf. 525 

Mass—Adams v Clark, 9 Cush 215, 
57 AmO. 41 

S.C.—Blair v. Jeffries, 23 SCL. 59. 

2a. Me —^Barnard v- Wheeler, 24 
Me. 412. 

29. Bel.—State v. Aetna Casualty & 
Surety Co, 145 A. 172, 4 W.W Harr. 
158. 

10 C J. p 462 note 62. 
aa Tex —^Texas. etc., R Co. v. 
Rucker, 88 S.W. 815, 38 Tex Civ. 
App. 591. 

31 , Macs-— v.'Boston, etc., R 
Co, 6 Allen 246, 83 AidlD. 626. 


32- U S —In re British American 
Cedar Co, I> aWash., 217 P. 163 
Va.—Galt V, Archer, 7 Gratt, 307, 48 
Va 307. 

33. Va—Galt v. Archer, supra. 

34b Ala—Crass v Memphis, etc., R 
Co, 11 So. 480, 96 Ala 447. 

10 C J. p 462 note 69. 

35. Pa —Mull V. Pennsylva nia R 
Co., 38 Pa Super. 416. 

36. Pa —Pennsylvama Co. v. Kis- 
sock, 55 Pa.Super- 196 

37- Ga—Morgan v J B. Colt Co, 
130 S.B. 600, 34 GaApp 630. 
NC.—Norfolk & S. R Co. v. New 
Bern Iron Works & Supply Co, 
90 S E 149, 172 N C. 188. 

S.C —^Thomas v Northwestern R 
Co. of South Carolina, 98 S.EL 336, 
111 SC 475 
10 C. J. p 462 note 71. 

nength of time not unreasonahle 
Provision of statute reauiring- cai> 
Tier to hold goods for six months 
before selling goods for freight and 
other charges held not unreasonable 
—Central R Co, of New Jersey v 
,Schick.-CC.A.Pa, 38 F.2d 968. - 
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Statute not repealed 

State statute providing for sale 
of goods for freight and other charg¬ 
es held not superseded or repealed 
by statute relatmg to amount of de¬ 
murrage.—Central R Co. of New Jer¬ 
sey V. Schick, CCJtPa, 38 F 2d 968. 
38- Tex.—Gulf, etc, R Co. v North 
Texas Gram Co, 74 S.W. 567. 32 
Tex CiVwApp. 93. 

10 C J p 463 note 72. 

39. Okl—Atchison, T & S. F. Ry 
Co V. Tulsa Rig, Reel & Mfg. Co., 
225 P. 696. 99 Okl. 40. 

10 C.J p 463 note 75 

40. Ga—Seaboard Air Xiine Ry. Co 
V. Roberds, 159 SB 742. 43 Ga 
App. 558 

Tex.—^Reed v. Southern Pac Co, Civ. 
^ App., 99 S.W.2d 1026, error dis¬ 
missed. 

10 C J. p 463 note 73 

41. TT.S—Bavis v. Smutzinger, C.C. 
A-Pa., 281 F. 640. 

10 C.J. p 463 note 76. 

42. Ala—Western-R Co. v. Rem- 
hert,- 50 Ala. 25. 

43. Tex.—^Reed v. Southern Pac. Co., 
Civ App., 99 S.W.2d 1026, error dis¬ 
missed. ,— 
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thorizing it.^^ Where there are different provisions 
for the enforcement of bailee’s liens generally, and 
carrier’s liens, a carrier which has a claim for stor¬ 
age only must proceed in accordance with the provi¬ 
sions relating to the enforcement of bailee’s liens 
rather than those relating to the enforcement of car¬ 
rier’s liens.^5 Notwithstanding a statute authorizes 
the sale of goods for the satisfaction of a lien, no 
valid sale can be made pending an adjustment of the 
carrier’s claims for freight and without affording 
the consignor an opportunity to pay all just de¬ 
mands.^® 

It has been held that it is the carrier’s duty to sell 
the goods for the best market price available at the 
time and place of sale and it seems also that the 
sale is to be of the contents of the packages, and 
not of the packages unopened.'*^ The statute be¬ 
ing silent as to the place of sale, the sale need not 
be made at the point of destination, but may be 
made at some point where the carrier might be able 
to sell the goods at less cost and for a better price.'*® 
A waiver by the owner of the required statutory 
notice and advertisement of sale does not of itself 
exempt the earner of its duty to give such notice 
and make the sale in such manner and at such place 
as will reasonably assure that the goods will bring 
their fair market value.^® 

If the goods sell for more than the amount of the 
charges due, the carrier is liable or accountable to 
the owner of the goods for the balance of the pro¬ 
ceeds and may be chargeable with interest on 
the proceeds in excess of the freight while they are 
withheld from the shipper.52 When a carrier offers 
to carry the goods of a shipper for a certain price 
per carload and the shipper accepts such offer and 


ships his goods thereunder, the carrier is bound 
thereby and cannot be heard to say that it will not 
abide by its terms; and if a greater sum is retained 
by the carrier on the sale of the goods, it will be 
required to respond to the shipper for such ex¬ 
cess.®® On the other hand, where the carrier waives 
prepayment and the consignee refuses to take the 
goods and pay the transportation charges, and the 
carrier in strict conformity with law sells the goods 
to enforce its hen for charges, and there is still a 
balance due, the consignor is liable to the carrier 
therefor,54 and this liability of the consignor under 
such circumstances applies as much to a charge for 
demurrage as to a freight or other lawful charge 
which the carrier is bound to collect.®® 

In Louisiana it has been held that the proper 
method by which to enforce a carrier’s privilege is 
by a writ of sequestration rather than a provision¬ 
al seizure;®^ but the mistaken procurement of a 
provisional seizure will not deprive the carrier of 
an admitted privilege which is alleged and proved,®^ 
nor will an attempt to enforce the privilege as a la¬ 
borer’s or mechanic’s privilege®* It is essential, 
however, that the privilege be clearly alleged and 
proved;®® and before a sale can legally be made the 
registered notice reqmred by statute must properly 
be given to the consignee.*® 

§ 332. Assignability of Lien 

A carrier’s lien can neither be sold nor assigned. 

The lien of a carrier for freight is neither prop¬ 
erty nor a debt, but a mere right to have a debt 
satisfied out of certain specified property, and is a 
personal right which cannot be sold or assigned.®^ 


44. GSa.—Seaboard Air Line Ry. Co. 
V. Roberds, 159 S R. 742, 43 Ga.App 
558 

Mo —^Bufton V Southern Rxpress Co, 
App., 217 S.W. 630. 

10 C.J. p 463 note 74. 

45. Ga—Seaboard Air Line Ry. Co. 
V Roberds. 159 SE. 742, 43 GaApp. 
558—^Netzow Mfg. Co. v. Southern 
Ry. Co., 66 S.E 399. 7 GaApp. 163. 

4GL Ga.—Southern R. Co. v. Bom 
Steel Ran§re Co... 55 S.E. 173, 126 
Ga. 527. 

10 C J. p 463 note 80. 

47- Pa—Long Island R. Co v. Key¬ 
stone Iron & Metal Co.. 5 Pa List. 
& Co. 257. 

4R Ala—Kathan v. Shivers, 71 Ala. 
117. 46 Ani.R. 303. 

Pa—Adann«5 Express Co. v- Schles- 
smger, 75 Pa. 246. 

10 CLJ. p 463 note 79. 

491. Tex.—^Slayden-Klrksey Woolen I 


Mill V. Houston, etc., R Co., Civ. 
App , 132 S W. 77. 

50. Tex —^Reed v. Southern Pac Co, 
Civ.App, 99 S.W 2d 1026, error dis- 
nussed. 

5L N C-—Temple v. Southern R. 

Co., 129 SE 815, 190 N C. 438 
52. Kan.—Stevens-Scott Grain Co v. 
Atchison, etc, R. Co, 149 P. 744, 
96 Kan. 1, rehearmg denied 150 P. 
524. 96 K a n 183. 

53- Neb —Atchisom etc., R. Co. v. 
Miller. 21 N.W. 451, 16 Neb 661. 

54b Cra —^Bewley-Darst Coal Co v. 
Western, etc, R Co., 87 S.E. 702, 
17 GaApp. 464—Jelks v. Philadel¬ 
phia, etc, R Co., 80 S.E. 216, 14 
GaApp. 96. 

55b Ga—Jelks v. Philadelphia, etc., 
R Co, supra 

50. La—Green v Hawkins & An- 
toon, App.. 142 So 742, modified on 
other jgrounds 144 So. 271. 
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57- La—Green v. Hawkins & An- 
toon, supra 

56b La—Green v. Hawkins & An- 
toon, supra. 

59. La—Green v. Hawkins & An- 
toon, App.. 144 So. 271. modifymg 
142 So 742. 

Fetitioii. held saffident 
La —Green v. Hawkins & Antoon, 
App, 144 So. 271, modifying 142 So. 
742. 

06. La—New Orleans & G. N. R. 
R Co. v. Cousin, 4 La App. 638. 

61- Tex —Whaley Lumber Co. v. 
Reliance Brick Co., Civ.App, 2 S. 
W.2d 911. 

10 aJ. p 463 note 87. 

Corpus Juils is cited with approval 
In Whaley Lumber Co. v. Reliance 
Brick Co,, Tex.Civ.App.. *2 S.W.2d 
911, 914. 
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§ 333. Lialality of Carrier Whfle Re¬ 

taining Gk>ods under a Lien for 
Charges 

A carrier retaining goods under a lien is ordinarily 
liable only for loss or injury resulting from its failure 
to exercise due care for the protection and preservation 
of the goods; and it cannot be held responsible for loss 
resulting purely and solely from the detention. 

The carrier is bound to exercise ordinary care for 
the protection of goods retained under its hen for 
charges and is responsible for any loss or injury 
which such care might have avoided.®^ However, 


the right to a lien on the goods carried necessarily 
implies the right to retain such goods until the 
proper charges are paid, and the carrier is not liable 
for any loss which results purely from such deten¬ 
tion.®^ In such case the loss is regarded as di¬ 
rectly attributable to the fault of the consignee in 
not paying the charges and securing the goods, and 
he cannot fix the responsibility on the carrier.®^ 

So long as the carrier acts with reasonable pru¬ 
dence and discretion it may incur necessary and rea¬ 
sonable expenses in keeping possession and caring 
for the property.®® 


3. Demusbage 


§ 334. Definition, Nature, and Object of De¬ 
murrage Charges ^ 

Demurrage is a charge by a carrier for the detention 
of cars beyond a reasonable time, for the purpose of 
compensating the carrier and of securing a prompt re¬ 
lease of cars. Reciprocal demurrage is a charge by a 
shipper for a carrier’s delay in furnishing cars. 

While the term “demurrage” originated in the 
maritime law,®® and its use was perhaps originally 
confined to carriers by water,®'^ its application to 
carriers by rail is now undoubted, and as so applied 
it ordinarily means or denotes a charge made by the 
carrier for an unreasonable detention of cars in 
which goods are shipped.®® Such a charge is per¬ 
mitted and recognized not only because it may af¬ 


ford compensation to the carrier for an additional 
service,®® but because of the usefulness and impor¬ 
tance of its main object, which is to obtain a prompt 
release of cars and thus prevent interference with 
the general traffic of the carrier.^® In view of this 
latter purpose a demurrage charge is not objec¬ 
tionable as being a device or pretext for exacting 
from the shipper or consignee more than the rate 
prescribed by law and fixed by schedule.^^ 

For most purposes demurrage charges are re¬ 
garded as something apart and separate and distinct 
from the transportation charges as they do not 
arise, if at all, until the transportation is ended.72 
Rather, they have been said to be more closely anal- 


G2. SD.—Dunlap v Great Northern 
K. Co., 148 NW. 529, 34 S D. 320. 
10 C J p 464 note 88. 

63. Ga —Georgia R,, etc, Co. v. 

Murrah. 11 SE 779, 85 Ga. 343 

6^ Ga.—Georgia R., etc, Co. v. 

Murrah, supra. | 

65. Me.—^Northern Pac. Ry. Co. v. 
Pleasant River Granite Co, 102 A. 
298, 116 Me. 496. 

66. WVa.—New York Cent R. Co. 
v. West Virginia Eagle Coal Co., 
148 S.E. 493, 107 W.Va. 429 

10 CJ. p 464 notes 92, 95 [b]. 

67- Okl.—Gault Lumber Co. v. At¬ 
chison, etc., R. Co, 130 P. 291, 37 
Okl. 24. 

10 C.J p 464 note 5. 

66. Ala—^Louisville & N R. Co v. 
Camody, 84 So. 824, 203 Ala 522, 
reversing 82 So 648, 17 AlaApp. 
158. conformed to 85 So. 846, 17 
ALa.App. 370 

Mich —Grand Rapids & I. Ry. Co. 
v. Cobbs & Mitchell, 168 N W. 961, 
203 Mich 133. 

Miss—Vanderbilt v. Planters* Oil 
Mill & Gm Co. 106 So. 14, 140 Miss. 
427. 

N.J.—Central R. Co. of New Jersey 
V. Gallena-Foole, Inc., 152 A 251, 


107 N.JEq. 267, affirmed 160 A 
507, 110 N J Eq 559. 

Va—^James v. Norfolk & W. Ry. Co, 
129 SE. 321, 143 Va 865. 

10 CJ, p 464 notes 93-95, p 465 note 

6 . 

The text of Goxpus Juris is cited in 
Cumberland Pipe Line Co v. Com-' 
monwealth. 79 SW.2d 366, 370, 258 
Ky. 90. 

6^ U.S —^Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M. & St P. 
Ry. Co. Mo, 46 S.Ct 530, 271 U.S 
259, 70 L.Ed. 934, affimung, D.C., 
2 F2d 291. 

La—City of New Orleans, by and 
through Public Belt Railroad Com¬ 
mission, V. New Orleans Coal & 
Bisso Towboat Co, 124 So. 693, 12 
LaApp. 124, transferred from 123 
So. 724, 168 La. 1093. 

N J —Central R. Co. of New Jersey 
V. Gallena-Poole, Inc, 152 A. 251, 
107 N JEq 267, affirmed 160 A 507, 
no NJEq. 559. 

10 C J. p 464 note 99 
70. U S —^Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M & St 
P Ry. Co, Mo., 46 S.Ct. 530, 271 
U S. 259, 70 L.Ed 934, affirming, D. 
C.. 2 P2d 291. 

Mich.—Grand Rapids & I. Ry. Co. v. 
Cobbs & Mitchell, 168 N W. 961, 203 
Mich. 133. 


Ohio—Cleveland, C, C. & St. L Ry. 

Co. V. Mayer, 7 Ohio App. 44. 
Va.—Eastern Coal & Export Corpo¬ 
ration V Norfolk & W. Ry. Co, 138 
S E. 471, 148 Va. 140, certiorari de¬ 
nied 48 set. 207. 276 U.S 615, 72 
L Ed. 732—Smokeless E\iel Co. v 
Chesapeake & O. Ry. Co., 128 S.E 
624, 142 Va. 355. 

W.Va.—New York Cent R. Co. v. 
West Virginia Eagle Coal Co., 148 
S.B 493 107 WVa. 429. 

10 C J p 464 note 1. 

“It IS not intended that . . . 
[demurrage charges] shall be so lib¬ 
eral as to defeat the end sought to 
be attained, but to stimulate the 
shipper to release cars, and thus en¬ 
able the carrier to serve all ship¬ 
pers **—^Pennsylvania, etc, R. Co. v. 
Fraser Co., 175 IlLApp. 645, 648. 

Bevemne not puiiiose of demurrage 
j charges —^Eastern Coal & Export 
i Corporation v. Norfolk & W Ry Co., 
138 S.B. 471, 148 Va 140, certiorari 
denied 48 S-Ct 207, 276 U.S 615, 72 
L.Ed. 732—10 C.J. p 464 note 1 [a]. 

71- Va.—Norfolk, etc., R. Co. v. Ad¬ 
ams, 18 SE. 673, 90 Va. 393, 44 Am. 
SR 916, 22 LRA 530. 

72- Ill—Chicago, etc., R Co. v. Ber- 
wind-White Coal Min. Co., 171 IlL 
App. 302, affirmed 35 S Ct 131, 235 
U.S. 371, 59 L.Ed. 275. See Pitts- 
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ogous to a “storage” charge.'^^ As will be noted in 
tbe following section, however, it has often been 
held that for the purposes of the provisions of the 
Interstate Commerce Act, and similar state statutes, 
which regelate transportation rates and charges 
without express mention of demurrage charges, the 
latter are to be regarded as part and parcel of the 
transportation charges and subject to the same rules 
and regulations. 

Reciprocal demurrage. Charges recoverable by 
a shipper from a carrier for delay in furnishing cars 
have been termed reciprocal demurrage.’^^ 

§ 335. Right to Demurrage Charges in Gen¬ 
eral 

Subject to proper and applicable rules and regula¬ 
tions, a carrier has a right to exact a reasonable demur¬ 
rage charge for the detention of cars beyond a reason¬ 
able time; and under statute a shipper may be en¬ 
titled to recover what is called a reciprocal demurrage 
charge for delay of the carrier in furnishing cars. 


While some of the earlier cases were inclined to 
deny the right of a carrier by rail to demurrage, in 
the absence of statute or special contract,*^® it is 
now well settled that, subject to proper and applica¬ 
ble regulatory measures, a carrier by rail has, inde¬ 
pendent of statute or special contract, the right to 
impose and collect a reasonable charge for the de¬ 
tention of its cars or vehicles beyond a reasonable 
time;'^® and, of course, such a charge is permissi¬ 
ble where specially provided for by contract,^'^ or 
authorized by statute.^^ Demurrage may be col¬ 
lected for detention at initial points as well as at 
points of destination.'^® Furthermore the right to 
such charges is not limited to cases involving the 
earner’s own cars, but exists also as to other cars 
in the carrier’s service.^® Thus the carrier may 
collect demurrage charges for the detention of other 
earners’ cars transported by it,®l or for the deten¬ 
tion of privately owned cars m its service,^^ even 


burgh, C., C & St Li. Ry. Co. v. 
Hednch, 202 Ill App. 48. 

Va.—^Norfolk & W R. Co v. Adams, 
IS S E 673, 90 Va 393, 44 Am S.R 
916, 22 LiRA. 530. 

10 C J. p 464 note 96. 

73- La—City of New Orleans, by 
and through Public Belt Railroad 
Ct 9 inmission v. New Orleans Coal & 
Bisso Towboat Co., 124 So 693, 12 
La App. 124, transferred from 123 
So 724, 168 La 1093 

74. Ga—Southern R. Co. v. Melton, 
65 SE. 665, 133 Ga. 277. 

75k Ill.—Chicago, etc., R. Co. v. 
Jeninns, 103 Ill. 588, 600—Cleve¬ 
land, etc., R Co. V. Lamm, 73 Ill. 
App 592—Cleveland, etc., R. Co. v. 
Solden, 73 lU App. 582 

Neb —^Burlington, etc, R. Co. v. Chi¬ 
cago Lumber Co., 19 N.W. 451, 15 
Neb. 390. 

10 C.J p 464 note 5. 

TGk TJ S.—^Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M. & St. 
P. Ry Co, Mo, 46 S Ct. 530, 271 
U S. 259, 70 L.Ed. 934, affirming, D. 
C., 2 P.2d 291—^Krauss Bros Lum¬ 
ber Co. V. Mellon, CC.A.AIa, 30 
F 2d 901. conforming to mandate 
48 S.Ct. 358. 276 US. 386, 72 LEd. 
620, which reversed, C C.A., 18 F. 
2d 369. certiorari granted 48 S.Ct. 
35, 276 U.S. 513. 72 L.Ed. 400. judg¬ 
ment as to costs amended 48 S Ct. 
527. 72 L.Ed. 1018, certiorari de¬ 
nied 49 S.Ct. 513, 279 US. 872, 73 
LJEd 1008. 

Ala—^Louisville & N R Co v. Cam- 
ody, 84 So. 824, 203 Ala 522, re¬ 
versing 82 So. 648, 17 Ala App. 158, 
conformed to 85 So. 846. 17 Ala 
App. 370 

Md.—Penn Oil Co. v. Triangle Pe¬ 


troleum & Gasoline Co, 111 A. 482, 
136 Md. 559 

Okl—Atchison, T & S. F. Ry. Co v 
Johnson, 225 P 939, 99 Okl. 72 
S C —^Thomas v. Northwestern R Co. 
of South Carolma, 98 S-E. 336, 111 
SC. 475. 

Tex—Reed v. Southern Pac Co., Civ 
App, 99 SW.2d 1026. error dis¬ 
missed—^Ft. Worth & D. C Ry. Co. 
V. W. A Nabors Fruit Co., Civ. 
App., 200 S.W. 420. 

Va.—Smokeless Fuel Co. v. Chesa¬ 
peake & O. Ry. Co., 128 S.E 624, 
142 Va 355 

W.Va—New York Cent. R. Co. v 
West Virginia Eagle Coal Co., 148 
S.E. 493, 107 WVa 429 
10 C.J. p 465 notes 6, 9. 

So-called penalty exacted for de¬ 
tention of cars contammg mterstate 
shipment of lumber awaitmg recon- 
sigrnment may be held m essence an 
additional demurrage charge, not im¬ 
properly exacted, havmg been found 
reasonable by mterstate commerce 
commission—^Turner, Denms & Low¬ 
ry Lumber Co. v Chicago, M & St 
P. Ry. Co., Mo.. 46 SCt. 530, 271 U. 
S 259, 70 L.Ed. 934, affirming, DC., 
2 F.2d 291. 

77- Miss—Yazoo, etc, R Co v. 
Searles, 37 So 939. 85 Misa 520, 
68 LRA 715 

10 C.J. p 65 note 50, p 465 note 7. 

TS- Misa—Vanderbilt v. Planters’ 
Oil Mill & Gm Co., 106 So. 14, 140 
Miss. 427. 

10 C.J. p 465 note 8. 

Dexnxixrage prior to acceptance 

Prior to a earner’s acceptance of a 
shipment for transportation, a ship¬ 
per’s loading of cars and refusal to 
unload has been held not to consti¬ 
tute a use of cars for transportation 
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under a statute authorizing a ear¬ 
ner to charge demurrage for such 
use —Chicago &, N W. Ry Co v 
Pulp Wood Co, 159 N.W. 734, 164 
Wis 200 

Switching carrier 

A statute permitting a railroad 
company to charge demurrage has 
been held not to authorize such 
charges by a carrier which only 
switches cars, but to authorize them 
only by carriers from whom cars are 
ordered or by whom they are hauled 
—Chicago, R I & P. Ry Co. v Ball 
& Philpot, 203 S.W. 284, 134 Ark. 
142. 

79- U S.—Rrauss Bros. Lumber Co 
V. Mellon, C.CA.Ala, 30 F 2d 901, 
conforming to mandate 48 S Ct 
358. 276 U.S 386, 72 LEd. 620. 
which reversed, CC.A, 18 F2d 
369, certiorari granted 48 SCt 35, 
275 U.S 513, 72 LEd 400, judg¬ 
ment as to costs amended 48 S.Ct 
527, 72 L Ed. 1018, certiorari de¬ 
nied 49 S.Ct 513, 279 US. 872, 73 
LEd. 1008 

OCX U S.—Swift & Co V, Rocking 
Valley Ry Co, 37 SCt. 287, 243 
U S 281. 61 L.Ed. 722, affirming 112 
NE 212, 93 Ohio St 143—Pitts¬ 
burgh, C. C. & St. L. Ry. Co. V. 
Freedom Oil Works, D C.Pa, 247 
F- 573, reversed on other grounds 
Freedom Oil Works Co. v. Pitts¬ 
burgh, C, C & St. L R Co., 254 
F. 800, 166 CCA. 246. 

81- Md —Penn Oil Co. v. Triangle 
Petroleum & Gasolme Co, 111 A. 
482, 136 Md. 559. 

10 C J p 465 note 11. 

82- U.S.—Swift & Co. V. Hockmg 
Valley Ry. Co, 37 S.Ct. 287, 243 U- 
S. 281. 61 L.Ed. 722, affirming 112 
NE. 212, 93 Ohio St. 143—Pitts- 
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though the cars are detained on private tracks 
Under a contract between defendant and plamtiff 
railroad, making a switch track plaintifFs property, 
and limiting defendant’s use thereof to shipment 
purposes, defendant cannot use it for storing its 
own cars, without being subject to demurrage charg¬ 
es.*^ 

For the purpose of fixing the terms and condi¬ 
tions of such a charge, the carrier has the right to 
establish reasonable demurrage rules and regula¬ 
tions and the shipper or his consignee are deem¬ 
ed to have impliedly contracted to submit to the 


same,S6 so that where the terms and conditions of 
the rules and regulations have been fulfilled the ear¬ 
ner is entitled to recover its demurrage charges in 
accordance therewith. The carrier’s right to re¬ 
cover the charges so fixed is not affected by the 
fact that the person sought to be charged was not 
consulted with reference to the framing of the de¬ 
murrage rules and regulations.*® 

The right to demurrage applies equally to cars 
in intra-state and in interstate commerce,*® at 
least where proper provision is made therefor in 
the applicable tariff,®* However, under the Inter- 


burgrli, C, C. & St. Ij. Rv. Co v. 
Freedom Oil Works, D.CPa, 247 
F. 573, reversed on other grounds 
Freedom Oil Works Co. v. Pitts¬ 
burgh, C., C. & St. Ij. R. Co., 254 F. 
800, 166 C.C.A. 246. 

La —Khnsas City Southern Ry. v. 
Baker Gasoline Co., 127 So. 442, 13 
LaApp. 106. 

Miss—Vanderbilt v. Planters’ Oil 
Mill & Gin Co., 106 So. 14, 140 
Miss. 427. 

10 C.J. p 466 notes 12, 13. 

Coxpns Xiixis is cited with approval 
in Vanderbilt v. Planters’ Oil Mill & 
Gm Co.. 106 So. 14, 16, 140 Miss. 427. 

83. Pa.—Pennsylvania R. Co. v. 
Waverly Oil Works, 58 Pa.Super. 
154. 

10 C J. p 466 note 13. 

84. U.S —St. Louis, I. M. & S. R 
Co. V. National Refining Co., R. 
C.Ohio, 226 F. 357. 

85^ U S —Bmmons Coal Mining Co. 
V. Norfolk & W. Ry. Co, Pa., 47 
S Ct. 254. 272 XJ S. 709, 71 L Ed. 
485. affirming. CCA, 3 F.2d 525— 
Turner, Dennis & Lowry Lumber 
Co V. Chicago, M & St.*P. Ry Co , 
D C Mo, 2 F 2d 291, affirmed 46 S. 
Ct. 530, 271 US. 259, 70 LBd. 934. 
10 CLJ. p 65 note 50. 

8Gl Ala — ^Louisville & N. R Co. v. 
Camody, 84 So. 824, 825. 203 Ala 
522, reversing 82 So 648. 17 Ala. 
App. 158, conformed to 85 So. 846, 
17 Ala App 370 

To same efltect New York Cent. R 
Co. V. West Virginia Eagle Coal 
Co, 148 SE. 493, 107 W.Va. 429. 

87- U S —Emmons Coal Mining Co. 
V. Norfolk & W. Ry. Co, Pa., 47 
set 254, 272 US. 709, 71 LEd. 
485, affirmmg, CCA, 3 P2d 525— 
Turner, Dennis & Lowry Lumber 
Co. V Chicago, M. & St. P Ry. Co, 
Mo, 46 set. 530, 271 U.S 259, 
70 L.Ed 934, affirmmg, D C., 2 F. 
2d 291—Swift & Co. V. Hocking 
Valley Ry ‘ Co., 37 S Ct. 287, 243 
U S 281, 61 L Ed 722, affirming 112 
N.E 212, 93 Ohio St 143—Becher- 
Barrett-Lockerby Co. v. Northern 
Pac Ry Co, CCA MiTin, 89 F.2d 
752—Central R Co of New Jersey 
V. Schick, CC.A.Pa., 38 F.2d 968— 


Davis V Timmonsville Oil Co., CG. 
A sc., 285 F 470—Sinclair Refin- 
Co v. SchafE. C.C.A.Kan, 275 F 769 
—Minneapolis, St P- & S. M. Ry. 
Co. V Van Dusen Harrington Co, 
CCAMinn., 272 F 255—^Pitts¬ 
burgh, C C & St. L. Ry. Co v. 
Freedom Oil Works, D.C.Pa, 247 F. 
573, reversed on other grounds 
Freedom Oil Works Co. v. Pitts¬ 
burgh, C C & St. L. R Co., 254 F 
800, 166 C.CA. 246—Chesapeake & 
Ohio Coal & Coke Co. v Toledo & 
O C. Ry. Co.. W.Va., 245 F. 917. 
158 CCA 205, affirming, D.C, To¬ 
ledo & O C. Ry Co V. Chesapeake 
& Ohio Coal & Coke Co. 238 F 
629. error allowed 247 F. 1002, 159 
C.C A 662, and error dismissed 
Chesapeake & Ohio Coal & Coke Co 
V. Toledo & O, C Ry. Co. 39 S Ct. 
289, 249 U.S. 585, 63 LEd. 788— 
Denver & R. G. 3EL Co. v. U. S., 
53 Ct-Cl 155. 

Ill—^Davis V. Keystone Steel & Wire 
Co. 148 NE. 47, 317 Ill 278 

La.—Davis v. Ferguson, 132 So, 289, 
17 La.App. 149, avoided on other 
grounds 136 So. 293, 173 La 132— 
Kansas City Southern Ry. v. Baker 
Grasoline Co, 127 So 442, 13 La 
App. 106 

Md—Penn Oil Go. v. Triangle Petro¬ 
leum & Gasoline Co., Ill A 482, 
136 Md. 559 

NY—^Henry L. Hunter, Inc., v. New 
York. N H & H. R. Co. 166 N.Y 
S. 237, 179 App.Div. 52, affimmng 
161 NYS. 10. 97 Misc. 26. 

N.C —Davis V. Greensboro Ware¬ 
house & Storage Co, 120 S E 462, 
186 N.C. 676, certiorari denied 
Greefisboro Warehouse & Storage 
Co V. Davis, 44 SCt 453. 264 US. 
594, 68 LEd. 866 

Okl—Atchison, T. & S. F Ry. Co. v. 
Johnson. 225 P. 939, 99 Okl. 72. 

Pa—^Bessemer & L E. R Co. v. Ford 
Collieries Co.. 116 A 802, 273 Pa 
166. 

Va —Smokeless Fuel Co. v. Chesa¬ 
peake & O Ry Co., 140 S E 823, 
149 Va 13—James v Norfolk & 
W Ry. Co. 129 SE. 321. 143 Va 
865—Smokeless Fuel Co. v Chesa¬ 
peake & O Ry. Co., 128 SE. 624, 
142 Va 355. 


W.Va—New York Cent R. Co. v. 
West Virginia Eagle Coal Co., 148 

5 E. 493. 107 W.Va 429—Baltimore 

6 O R. Co v. Dellslow Co., 127 
SE 43, 98 WVa 194. 

Wis —Chicago, St P, M & O. Ry. Co. 
V. New Dells Lumber Co., 197 NW 
713, 183 Wis 309. 

KoldJ-ng i^ars on consignee’s order 

(1) Thus, under a tariff rule so 
providing, cars held by a carrier on 
the order of the consignee prior to 
placement are subject to demurrage 
charges. 

U S —^Denver & R G R Co. v. U. S., 
53 Ct.Cl 155. 

N.Y—^Henry L. Hunter, Inc., v New 
York, N H. & H R Co, 166 N. 
Y.S 237, 179 AppDiv 52, affirm¬ 
ing 161 N.Y.S. 10, 97 Misc. 26. 

(2) Moreover the consignee is es¬ 
topped to assert, in such circum¬ 
stances, that the earner ought not 
have compiled with the former's or¬ 
der to hold the cars—^Denver & R. 
G. R Co. V. U S., supra 

Charges after reie{i-'*d or xmlo'i^^ng 
of car 

Where the rules of a car service 
association, regrularly filed with the 
interstate commerce commission, 
prohibited agents from stormg car¬ 
load freight in warehouses, or on 
ground belongmg to the railroad 
company, without adding car service 
charges, the same as though the 
freight had been left in the car, the 
carrier’s right to collect demurrage 
does not end when the shipment is 
unloaded and the car is released for 
service, the rule being obligatory 
on the carrier—^Horton v. Tonopah, 
& G R. Co, DC.Nev., 225 F 406. 

88. Ky.—Kentucky Wagon Mfg. Co. 
v. Ohio, etc., R. Co., 32 S.W. 595, 
98 Ky. 152. 17 KyL. 726. 56 Am.S 
R. 326, 36 LRA 850. 

Pa.—Pennsylvania R. Co v. Midvale 
Steel Co, 51 A 313. 201 Pa 624, 
631. 88 Am.S.R. 836 
10 C J. p 467 note 25. 

89. Pa.—Pennsylvania R. Co. v. 
Waverly Oil Works, 58 Fa.Super. 
154. 

90- N.C. — Davis v. Greensboro 
Warehouse, & Storage Co.. 120 S. 
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state Commerce Act, and similar state regulatory 
statutes discussed more fully in § 302 supra and §§ 
392-397 infra, the right of a carrier to collect de¬ 
murrage has been held subject to all provisions reg¬ 
ulating and restricting transportation charges, al¬ 
though not expressly mentioned therein, on the the¬ 
ory that for the purposes of such statutes demurrage 
charges are to he regarded as part and parcel of the 
transportation charges.®^ By virtue of such stat¬ 
utes it may be the right and duty of the carrier to 
establish its demurrage charges and rules in its duly 
filed and published tariff, see infra § 339; and such 
charges are not a matter of mere contract between 
the parties.® 2 It becomes not only the right, but 
the absolute duty, of the earner to collect or en¬ 
force the demurrage so fixed or provided for;®^ 
and such nght and duty cannot be avoided or affect¬ 
ed by matters which might otherwise give rise to a 
waiver or estoppel®^ 


Amount of charges and period for which made. 
Ordinarily the demurrage charges may and must 
be reasonable in amount.®® However, under the 
Interstate Commerce Act and similar state statutes, 
the rate fixed m the filed and published tariff is con¬ 
clusively presumed to be a reasonable one until prop¬ 
er action has been taken thereon by the commis¬ 
sion.®® 

Demurrage charges can usually be made only for 
a reasonable length of time, for thereafter it be¬ 
comes the duty of the carrier to unload the cars and 
terminate the detention ,®7 and, if the shipper noti¬ 
fies the carrier to unload, the carrier is entitled to 
demurrage only until it has had a reasonable time 
to comply with such order.®® 

CJuinges tn rates and tariffs. Where the free 
period allowed by the tariff on file has expired, the 
demurrage rates may be advanced and collected aft¬ 
er that time without being objectionable as affecting 


E!. 462, 186 NC 676, certioran de¬ 
nied Greensboro Warehouse & 
Storage Co. v Davis, 44 S Cl. 453, 
264 US. 594, 68 DDd 866. 

91- U.S—Davis V. Timmons ville 

Oil Co. CCA SC., 285 P 470— 
Michie V New York, N. H. & H. 
R. Co, CCMass. 151 F 694 
Ill—^Davis V Keystone Steel & Wire 
Co.. 148 NE 47, 317 Ill 278. 

La-—Davis v. Ferguson, 132 So. 289, 
17 LaApp 149, avoided on other 
grounds 136 So. 293, 173 La 132. 
Mo.—St. Louis-San Francisco Ry. 
Co. V. Morgan, 297 S.W. 717, 221 
Mo.App 43. 

92. U.S —^Davis v. Timmons ville 

Oil Co., CCA SC. 285 P. 470— 
Sinclair Refining Co. v. SchafF, C. 
C.AKan.. 275 P 769. 

Va.—Smokeless EHiel Co v Chesa¬ 
peake & O. Ry. Co.. 128 SE 624, 
142 Va. 355 

CSontract not within, statute 

Contract between railroads, if con- 
’stmed as not entitling one of them 
to charge demurrage on cars loaded 
with ties of the other at creosoting 
plant, held not to result in viola¬ 
tion of provision of Interstate Com¬ 
merce Act as to discrimination, smee 
the contract was* for service not 
within the scope of the carrier's 
duty as such.—Cleveland, C, C. & 
St L. Ry. Co. V New York. C & 
St L. Ry. Co. C.C.AInd. 11 P 2d 
850. 

93. US.—Norfolk & W Ry. Co v 
FTTfimous Coal Minmg Co., D.C.Pa, 
287 P. 168, affirmed, CCA, Em¬ 
mons Coal Mining Co. v. Norfolk 
& W. Ry Co., 3 F.2d 525, affirmed 
47 set. 254. 272 U.S. 709, 71 L. 
Ed. 485—Davis v. Timmonsville 
Oil Co, CCA.S.C, 285 P 470— 
Sinclair Refining Co v. Schaff, C 
C-A Kan-, 276 F. 769. 


La—^Davis v. Fergruson, 132 So 289, 
17 La App 149, avoided on other 
grounds 136 So. 293. 173 La 132 

94. U S —^Davis v. Timmonsville 

Oil Co, CCA SC., 285 P. 470 
Mmn.—^Mmneapolis, St. P. & S. S. 
M. Ry Co. v Reeves Coal Co., 
181 NW. 335, 148 Mmn 196, 14 A. 
L.R. 405 

Va.—Smokeless Fuel Co. v. Chesa¬ 
peake & O. Ry. Co, 128 SE. 624, 
142 Va 355 

W.Va.—New York Cent R Co. v 
West Virginia Eagle Coal Co., 
148 SE. 493, 107 WVa 429 

95- US.—^Michie v. New York. N 
HL & H R. Co, CCMass.. 151 F. 
694. 

10 CJ. p 466 note 20. 

Barge rates 

Where there is no prohibition in 
the shipping contract against using 
a water route for part of the trans¬ 
portation, and it appears that it 
would have been difficult to make 
delivery without the use of water 
transportation, the carrier is enti¬ 
tled to base its demurrage charges 
on barge instead of car rates, al¬ 
though the barge rates are consid¬ 
erably higher than car rates—Lev- 
enson Wrecking Co v. New York 
Cent, etc. R. Co, 156 N Y.S. 656, 
93 Misc 75. 

Under a hill of providing 

that the demurrage charges shall 
not exceed a designated amount, the 
carrier can charge only for an un¬ 
reasonable detention within the lim¬ 
it fixed by the contract, and only 
a reasonable amount within such 
limit—McGee v. Chicago, etc., R 
Co., 71 MoA-pp. 310. 

9& N.J.—Erie R. Co. v. WanaQue 
Lumber Co, 69 A. 168, 75 NJ. 
L. 878. 


97- Me—^Northern Pac. Ry. Co v. 
Pleasant River Granite Co, 102 A 
298, 116 Me 496 

Wis—Waters v. Becker, 186 N.W. 
167, 175 Wis. 621. 

Befnsal of consignee to accept 
Where consignee refuses to accept 
car, carrier must make disposition 
thereof within reasonable time and 
demurrage charge can be made for 
only reasonable time.—^Toledo & 
Ohio Central Ry Co v Wilson, 26 
Ohio Cir.Ct.NS, 476. 28 OCD 154, 
affirming 15 Ohio NP,N.S, 513 

Union held nnxeasonahly de¬ 

layed 

Where terminal earner knew that 
shipper was unlikely to order dis¬ 
position o*f shipment, its keeping of 
goods on flat car at demurrage 
charge for eighty-six days was un¬ 
reasonable, and after twenty-six 
days It should have unloaded goods- 
and released car, so that its nght 
to demurrage ceased thereafter — 
Northern Pac Ry. Co. v. Pleasant 
River Granite Co., 102 A. 298, 116 
Me 496. 

Effect of hill of provision 

as to storage 

A bill of lading covering a ship¬ 
ment of coal, and givmg the carrier 
the right to make a reasonable 
charge for storage of property not 
removed within forty-eight hours, 
gives It no right to store the coal 
m the cars for six months after the 
consignee refused to accept it and 
charge storage therefor, where the 
refusal to accept was due to an ex¬ 
cessive freight rate.—Waters v. 
Becker, 186 N.W. 167, 175 Wis. 621- 

98- Tex.—Reed v. Southern Pac. 
Co, Civ App., 99 S.W.2d 1026, error 
dismissed. 
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preexisting rights and a tariff shortening the Apart from statute, the owner of a car negligent- 
free period may apply to cars received for trans- ly detained by a carrier is entitled to recover the 
portation before the tariff was issued and filed with reasonable rental of such car during the period of 
the commission.! unnecessary detention, and the amount of recovery 

Car service associations. A carrier may enforce is not limited by a rule of the interstate commerce 

demurrage charges through a combination of car- commission fixing the amount of compensation due 

riers, commonly known as a car service association, from a carrier for the use of private cars.^ 
organized for that purpose, and such a combina¬ 
tion is not rendered invalid by the fact that all § 336. Conditions Precedent to Right 
members agree to make a uniform charge for deten- Demurrage charges cannot be collected until all con- 

tion.2 Hence the fact that a bill for demurrage ditions precedent have been complied with. 

charges due a railroad was made out by direction of Demurrage charges cannot be collected until the 
a car service association to which the railroad in- terms and conditions of the carrier’s demurrage 
trusted its business in the collection of demurrage, rules and regulations, and all duties imposed by law 
and on its letter heads, does not justify the con- as conditions precedent, have been complied with.^ 
signee in refusing to pay such demurrage ^ 

Reciprocal demurrage. So-called reciprocal de- § 337. » Reasonableness of Rules and 

murrage statutes or regulations have often been Regulations 

held valid and effective to give a shipper the right ^0 entitle a earner to recover demurrage charges 

to recover damages from the carrier on account of in accordance with its rules and regulations, such rules 
Its delay in furnishing cars ^ However, the ap- regulations must be reasonable, 

pheabihty of such a statute may be limited to cases To justify a carrier in collecting demurrage 
where there has been a violation of the carrier’s charges, the rules and regulations providing for 

public duty irrespective of contract and in one these charges must be reasonable.^ Thus it has 

jurisdiction a reciprocal demurrage statute, impos- been held that a carrier’s demurrage rules and reg- 

ing an additional fine or penalty to be paid to the ulations must be reasonable as regards the classi- 

injured party, has been held violative of a consti- fication of freight,!® the amount of the charges, 

tutional provision requiring that all fines and penal- see supra § 335, the cars made subject to such 

ties arising under the general laws go exclusively charges,!! and the time allowed for loading or un- 

•■o the school fund.® loading.!^ 

Soutliwestem Ry. Co., Civ.App., 
31 S.W2d 868. 

9- US —^Turner, Dennis & Ijowry 
Liiimber Co. v. Chicago. M. & St. 
P. Ry. Co. D.C.MO, 2 F2d 291, 
affirmed 46 S Ct. 530. 271 US. 259. 
70 DEd. 934 

10 C.J. p 65 note 50 [al. p 466 note 
19. 

lO. U S.—^Turner. Dennis & Lowry 
Lumber Co v. Chicago, M. & St. 
P. Ry. Co., supra. 

DiirereiLtia.tio]L between, kinds of 
freight 

A demurrage rule prohibiting a 
discrimination between persons and 
providing that if car service be col¬ 
lected from one person, it must be 
collected from all who are liable, 
does not prevent demurrage being 
collected for cars loaded with cer¬ 
tain kinds of freight, although not 
charged for cars loaded with other 
kmds.—New Orleans, etc, R Co. v. 
George, 35 So. 193. 82 Miss 710. 

11- U S —Emmons Coal Mining Co. 
V. Norfolk & W. Ry. Co, Pa. 47 
S.Ct. 254. 272 U.S 709. 71 L Ed. 
485, affirming. C.C.A.. 3 F2d 525. 

12. Ky—-Kentucky Wagon Mfg. Co. 
V. Ohio, etc., R. Co., 32 S.W. 595, 
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99- U.S—^Horton v. Tonopah & G 1 
R Co, DCNev, 225 F 406 | 

1. U S.—Chesapeake & Ohio Coal & { 
Coke Co V Toledo & O C Ry 
Co, WVa., 245 F. 917, 158 C C.A. 
205, affirming, D C, Toledo & O C 
Ry Co. V Chesapeake & Ohio Coal 
& Coke Co., 238 F. 629, and error 
allowed 247 F. 1002, 159 C.C A 
662, error dismissed Chesapeake & 
Ohio Coal & Coke Co v. Toledo & 
O C. Ry. Co, 39 S Ct 289, 249 
U S. 585. 63 L Ed. 788. 

2. Ky.—Kentucky Wagon Mfg. Co. 
v Ohio, etc, R Co, 32 S.W. 595, 
98 Ky. 152, 17 KyL 726, 56 Am, 
S.R 326, 36 LRA 850 

10 C J p 466 note 16. 

3. Miss —^Tazoo, etc, R Co. v, 
Searles, 37 So. 939, 85 Miss 520, 
6S LRA 715. 

*4. Kan —Offierle Grain & Supply 
Co. V Atchison, T & S. F. Ry 
Co. 182 P 405. 105 Kan. 272. 

Wash—State v. Public Service Com¬ 
mission, of Washingrton, 162 P. 
523. 94 Wash. 274. 

Apparent attempt to regulate inter¬ 
state CO-m-tne-roe 

Where it is plain that the pur¬ 
pose of a rule of the public service 

commission providing reciprocal de¬ 


murrage charges was merely to reg¬ 
ulate intra-state commerce, the fact 
that the language of such rule is 
broad enough to apply to interstate 
commerce will not render it uncon¬ 
stitutional —State V Public Service 
Commission of Washington, 162 P 
523, 94 Wash. 274. 

5, Ga,—Georgia Northern R. Co v 
Snellgrove, 85 SE 790, 16 GaApp. 
344—Georgia Coast, etc, R Co 
V. Durrence, 65 S E 583, 6 6a | 
App. 615. 

G. Neb —Sunderland Bros. Co. v 
Chicago, B & Q. R Co., 177 N.W. 
X56, 104 Neb. 319, rehearmg over¬ 
ruled 179 N.W. 546, 104 Neb. 319. 

7- Ill—Gustafson v. Michigan Cent 
R Co., 218 111 App 402, affirmed 
129 N.E. 516, 296 IlL 41. 

Reason for rule 

'Damages caused by the negli¬ 
gence of a carrier are not within 
the act of Congress to regulate in¬ 
terstate commerce "—Gustafson v. 
Michigan Cent. R. Co., 218 Ill App. 
402. 407, affirmed 129 N.E. 516, 296 
IlL 41. 

8b Mo—^Milne Lumber Co. v. Mich¬ 
igan Cent R Co, App.. 57 SW.2d 
732. 

Tex—Hill County v. St. Louis 
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In determining whether demurrage rules and reg¬ 
ulations are reasonable, regard is had not only to 
the rights and interests of the shippers, hut also to 
the rights and interests of the carrier and of the 
general public.^3 A rule is not unreasonable mere¬ 
ly because it does not excuse a detention in circum¬ 
stances which are exceptional or beyond the con¬ 
trol of the shipper or consignee, such as unfavorable 
weather,!^ or a sudden busmess depression,^® since 
to be beneficial to all alike, the rule must be of uni¬ 
versal application.!® A rule which authorizes a 
substitution of cars as among the members of a 
shippers’ organization, and demurrage charges 
against the owners of such cars, is not unreasonable 
where it inures to the benefit of shippers as well as 
of the carrier and harms no one.!*^ 

Under the Interstate Commerce Act and similar 
state statutes, the reasonableness of demurrage 
rules and regulations contained m a properly filed 
and published tariff cannot be determined by a court 
until they have first been passed on by the proper 
commission.!® 

§ 338. Notice of Demurrage Rules or of 

Contract Provisions 

Before demurrage charges can be collected the per¬ 
son sought to be charged must ordinarily have notice 
or knowledge of the rules or regulations providing for 
the imposition. 

To entitle a carrier to collect demurrage charges, 
the person sought to be charged must usually have 
had notice of the demurrage rules, or regrulations 
providing for the imposition, since a person cannot 
be deemed to have agreed to rules of which he has 
no notice.!® 


Some authority appears to require actual knowl¬ 
edge on the part of the person sought to be charg- 
ed.20 Other decisions have held, however, that no¬ 
tice to the particular person to be charged is un- 
necessary.2! In any event, a shipper is sufiiciently 
charged with knowledge of a demurrage rule by 
the regular rendering to it of bills for violation 
thereof.®® Rules contained in the bill of lading are 
bmding upon consignees, although they are in fact 
Ignorant of the existence of such rules, since, hav¬ 
ing been embodied in the contract, the law will im¬ 
pute knowledge of their terms ®® Also, the law will 
impute notice of demurrage rules included in the 
carrier’s tariff filed with the interstate commerce 
commission and available for inspection at the car¬ 
rier’s stations.®^ 

§ 339. Filing Tariff Schedules and Post¬ 

ing Demurrage Rules 

While, under the Interstate Commerce Act and 
similar regulatory statutes, the tariff schedules contain¬ 
ing the demurrage rules and regulations properly may 
and should be bled and posted, a failure to do so has 
been held not to defeat the right to recover the charges 
so provided for. 

Under the Interstate Commerce Act, a demur¬ 
rage charge stands upon the same footing as any 
other charge made by a carrier m connection with 
the transportation of property, and it and the rules 
and regulations pertaining thereto may, and prop¬ 
erly should, be included in the tariff or schedule 
required to be filed and published, in accordance 
with the rules stated in § 302 supra;®® and should 
be posted and kept open for inspection at all sta¬ 
tions by all interested, especially shippers.®® Nev¬ 
ertheless, it has been held that, while the carrier 


98 Ky 152, 17 Ky L, 726, 56 Am. 
S.R 326, 36 LiRAl. 850 
10 C.J. p 466 note 19. 

13L TT.S —^Turner, Dennis & Lowry 
Lumber Co. v. Chicago, M. & St 
P. Ry Co. D.CMo, 2 F 2d 291. 
affirmed 46 SCt. 530, 271 US 259. 
70 L.Bd. 934 

14- Ky.—Kentucky Wagon Mfg Co 
V. Ohio, etc., R. Co, 32 SW. 595, 
98 Ky. 152. 17 Ky.L. 726, 56 Am 
S.R. 326. 36 LR.A. 850 

15- Va.—Smokeless Fuel Co v. 
Chesapeake & O. Ry. Co., 140 S. 
B 823, 149 Va. 13. 

16L Ky—Kentucky Wagon Mfg. Co. 
V. Ohio, etc, R. Co, 32 S W. 595, 
98 Ky. 152, 17 Ky.L 726, 56 Am 
SR. 326, 36 L.RA. 850. 

17. XT S.—^Emmons Coal Mining Co. 
V. Norfolk & W Ry. Co., Pa, 47 
S.Ct. 254. 272 U.S 709. 71 L Ed. 
485, affirming. CCA., 3 F.2d 525. 
la IT.S.—Norfolk & W. Ry. Co. v. 


Emmons Coal Mmmg Co., DC.Pa, 
287 F. 168 

15- Tex.—Baumbach v. Gulf, etc. 
R. Co., 23 S.W 693, 4 Tex.Civ 
App 650. 

2a Ohio—^Baltimore, etc., R. Co. v. 
Fisher, 5 Ohio S & CP. 659, 3 
Ohio N.P. 122 
10 C.J. p 467 note 24. 

21. Miss.—^Tazoo, etc, R Co. v. 

Searles, 37 So. 939, 85 Miss 520, 
68 L.RA 715. 

10 CJ. p 467 notes 25, 26. 

22. Pa —^Pennsylvania R. Co v. 

Midvale Steel Co.. 51 A. 313, 201 
Pa. 624. 88 Am SR. 836 

2a Miss.—^Tazoo, etc., R Co. v. 

Searles, 37 So. 939. 85 Miss. 520. 
523, 68 L R.A 715. 

24- W.Va—^Baltimore & O R. Co 

V. Dellslow Coal Co., 127 SB 43, 
98 WVa. 194. 

Notice of exemptioiL 

A shipper is charged with notice 
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of a provision of the carrier’s de¬ 
murrage tariff that unless the ship¬ 
per brings itself withm the carrier's 
car distribution rule it will not be 
exempted from the operation of the 
demurrage rules—^Baltimore & O. R. 
Co. V. Dellslow Coal Co., 127 S.E. 
43. 98 W.Va. 194. 

25). IlL—^Davis V Keystone Steel & 
Wire Co. 148 NE. 47, 317 Ill 278. 
DATnn-pxage mles of coal excitange 
Where demurrage rates charged 
by carrier agamst coal exchange, as 
general consignee, were based sole¬ 
ly on its tariffs, recourse to rules 
and regulations of exchange to de¬ 
termine amount of demurrage was 
not necessary, and it was not nec¬ 
essary for the rules and regulations 
of the exchange relating to demur¬ 
rage charges to be filed with the in¬ 
terstate commerce commission.— 
Smokeless Fuel Co. v. Chesapeake & 
O. Ry. Co. 128 SE. 624, 142 Va. 
355 

12Gi W.Va.—r-Baltimore & O. R. Co. 
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may thereby subject itself to penalties imposed by 
law. Its right to collect demurrage is not defeated 
by reason of the fact that it has failed to file its 
tariff schedules as required,^^ or has failed to post 
the demurrage rules in its stations.^^ 

§ 340. Delivery 

Usually a proper and sufficient delivery of the cars is 
a condition precedent to the right to collect dennurrage 
for their detention. 

Inasmuch as the primary duty of a carrier in car¬ 
rying goods includes delivery of the goods to the 
proper person, as shown supra § 160, it is generally 
not entitled to charge demurrage on cars until it 
has made a proper and sufl&cient delivery thereof,^® 


unless the delivery is not completed because of the 
fault of the other party or his agent.30 If the oth¬ 
er party is not at fault or in some way responsible 
therefor, the duty to make a sufficient delivery is 
not avoided or dispensed with because such delivery 
has become impossible due to the insufficiency of the 
carrier’s trackage,^! or because of conditions be¬ 
yond the carrier’s control and for which it is in no 
way responsible.^^ 

While the propriety or sufficiency of a delivery 
for the purpose of fixing the right to demurrage 
may be dependent upon, and determined by, the con¬ 
struction or operation of an applicable statute, 
a custom^^ or agreement's between the parties, or 


V. Dellslow Coal Co.. 127 S.E. 43. 
98 WVa. 194 

27- Ill—Chicago, etc, K. Co. v. 
Berwmd-White Coal Min. Co, 171 
IllJiLpp. 302 
Snles of coal 

Where the cairier*s tariffs on file 
with the interstate commerce com¬ 
mission provide for every essential 
element of the claim for demurrage, 
it IS immaterial that the rules of a 
coal exchange, by compliance with 
which the shipper brought itself 
within the terms of the tariff, were 
not filed with such commission.— 
Norfolk & W. By. Co. v. IBmmons 
Coal Mining Co. DC Pa, 287 F. 168. 
2a. IlL—Chicago, etc., R. Co. v. 
Berwind-White Coal Mm. Co., 171 
IllApp. 302. 

29. U S —Granger v. Davis, C C.A 
Ohio, 2 P.2d 695. 

Ala—^TJ S Fidelity & Guaranty Co. 
V. Central of Georgia Ry Co, 147 
So 891, 226 Ala 606. 87 ADR. 
1028 

Ga—Seaboard AlIt Line Ry. Co. v. 
Daugherty-McRey &. Co.. 149 SE 
92, 40 GaApp 190. 

N.Y.—Lee v. Erie R. Co, 158 N.T. 

S 730, 173 App.Div 75. 

Ohio—A M. Lewin Lumber Co. v. 
Louisville & N. Ry Co, 19 Ohio 
App 152 

Okl—Chicago, R. I. & P. Ry. Co. v. 

State, 186 P. 234, 77 OkL 63. 

Pa —^Bessemer & L. E. R. Co. v 
Ford Collieries Co.. 116 A 802, 273 
Pa 166—Pennsylvania R. Co. v. 
Coles. 87 Pa Super. 432. 

Tex —^Hill County v. St. Louis 
Southwestern By. Co., Civ.App., 31 
S.W2d 868. 

Va-—^North Shore Improvement Co 
V. New York, P. & N. R. Co., 108 
S.E 11, 130 Va 464. 

Wash.—Oregon-Washingrton R. & 
Nav. Co. V. McGoldbnck Lumber 
Co.. 204 P. 1059, 119 Wash. 119. 

10 C.J. p 467 note 32. 

90u S.C.—Thomas v. Northwestern 
R Co. of South Carolina, 98 S.E. 
336, 111 S.a 475. 


31- Ala—XJ S Fidelity & Guaranty 
Co. V Central of Georgia Ry Co., 
147 So. 891, 226 Ala 606. 87 A. 
LR. 1028. 

10 C J. p 467 note 32 [a]. 

32- Wash—Oregon-Washingrton R- 

& Nav. Co V. McGoldbnck Lum¬ 
ber Co., 204 P. 1059. 119 Wash. 
119. 

33. Ala—TJ S. Fidelity & Guaran¬ 
ty Co V Central of Georgria Ry. 
Co, 147 So- 891, 226 Ala 606, 

87 ALR 1028 

Statute relatmg to track deliveries 
construed 

(1) Under a statute requiring the 
earner, in case of "track delivery,” 
to "place loaded cars at an acces¬ 
sible place for unloadmg within 
twenty four hours after arrival,” 
and carload shipments for track de¬ 
livery to be placed at an accessible 
place for unloading, the words 
"track delivery'' and "accessible” 
refer to team or sidetracks where 
the carrier has only such sidetracks 
for imloading at the point of deliv¬ 
ery.—IT. S. Fidelity & Guaranty Co. 
V. Central of Georgna Ry. Co, 147 
So. 891. 226 Ala 606, 87 A.L.R. 1028. 

(2) The placement required is an 
actual placement consisting of a 
spotting of the cars m an accessi¬ 
ble place for unloadmg.—IT. S. Fi¬ 
delity & Guaranty Co. v. Central of 
Georgia Ry. Co, supra 

(3) The carrier cannot make a 
constructive placement which will 
satisfy the requirements of suchr a 
statute, and entitle it to charge de¬ 
murrage, by reason of the fact that 
it has assigned particular tracks 
for delivery without the express or 
implied consent of the consignee and 
then kept the place assigned con¬ 
stantly filled with other cars so as 
to prevent the unloading of the cars 
on which the demurrage is sought 
to he charged.—IT. S. Fidelity & 
Guaranty Co. v. Central of Georgia 
Ry. Co, supra. 

34L n.S.—^Raleigh Smokeless Fuel 
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Co V. Virgrinian Ry. Co , C.C.A Va, 
43 F.2d 555 

Wash—Oregon-Washingrton R & 
Nav. Co. V. McGoldbnck Lumber 
Co. 204 P. 1059, 119 Wash. 119. 

10 C J p 467 note 32 [b]. 

Ck>usiguee’s boom 

Where it is customary to place 
cars of logs at such a point that 
they can be unloaded into the con- 
sigrnee's boom, cars placed where 
they cannot be so unloaded without 
further movmg are not delivered — 
Oregon-Washmgton R. & Nav. Co. 
V. McGoldbnck Lumber Co, 204 P. 
1059, 119 Wash 119. 

Molding yards 

Cars are delivered, for purposes 
of demurrage, where they have ar¬ 
rived at yards within which cars 
are customarily held awaiting un¬ 
loading at a point several miles 
away —ORaleigh Smokeless Fuel Co. 
V Virginian Ry Co , C C.A Va, 43 
F.2d 555—^10 C.J. p 467 note 32 Cb]. 
Custom cannot vary written conr- 
tract 

Although It was the custom of 
earners to tender delivery of cars 
consigned to Norfolk at Port Nor¬ 
folk, yet where a hill of lading* 
called for a delivery at a particular 
siding in Norfolk, the custom cannot 
modify the written contract of the 
parties, and until delivery is made 
at such siding demurrage cannot be 
charged—North Shore Improvement 
Co. V. New York, P.-* & N R. Co. 108 
S.B 11. 130 Va. 464. 

35- N.Y.—^Lee v. Erie R. Co, 158 
N.Y.S. 730, 173 App Div. 75. 

Va.—North Shore Improvement Co. 
V. New York, P. & N. R Co.. 108 
S.E 11, 130 Va. 464 
Wis—Chicago, St. P, M. & O. Ry. 
Co. V. New Dells Lumber Co., 
197 N.W. 713, 183 Wis. 309 
BUI of i-iding provision 

A bill of ladmg, providing that 
the earner may charge for the de- 
.tention of c»rs after they have been 
held forty-eight hours for unloadmg, 
and may hold the property subject 
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the rules or regulations of the carrier,36 if the re¬ 
quirements have not been so lessened or varied, the 
delivery must normally be made at the point of des¬ 
tination,^ 7 and in such a manner as to permit the 
goods to be received and unloaded without incon¬ 
venience, delay, or interruption,®^ However, if a 
car has been placed and kept in a suitable place for 
unloading for the free period without being unload¬ 
ed by the consignee, he will be liable for car service 
thereafter, although the car may not at all times 
thereafter be in a convenient place for unloading, 
provided he is not thereafter unreasonably hindered 
and delayed in unloading.®® Also, the fact that ter¬ 
minal yards in which the cars stood were six miles 
in length, so that the cars were not actually on the 
pier at their final destination, does not prevent the 
cars from being subject to demurrage while stand¬ 
ing in such yards awaiting the convenience of the 


consignee or the arrival of the vessel into which 
they were to be loaded, since the leaving of the cars 
in the yards does not prejudice the consignee-^® 

Delivery to a private or designated assigned track 
may be required by custom, agreement, or special 
regulation and, if the other party is not at fault, 
such a delivery is not ordinarily excused because it 
is rendered impossible by conditions beyond the car¬ 
rier’s controL^2 however, the consignee has re¬ 
quired, or expressly or imphedly contracted for, 
the dehvery of the cars to private or designated 
tracks, and the placement of the cars on such tracks 
is rendered impossible because of the fault or con¬ 
duct of the consignee, the carrier will then be jus¬ 
tified in making a “constructive placement” at the 
destmation or some near available hold point which 
will entitle it to demurrage thereafter.^® Indeed, 


to a lien therefor, merely authorizes 
the carrier to charge demurrage 
when the cars have been held for 
unloading, and not to grive such right 
whhre they have been placed on a 
storage track awaiting switching to 
a place where they could be unload¬ 
ed—Carrizzo v New York, etc, R. 
Co, 123 N.Y.S 173, 66 Misc 243, re¬ 
versed on other grounds 129 N.Y.S. 
914. 145 App Div. 566. 

36 L tr.S.—^Davis V. Timmonsville 
Oil Co.. CCA SC. 285 P 470. 
Wis.—Chicago, St P, M & O. Ry 
Co V. New Dells Dumber Co., 197 
N.W. 713. 183 Wis. 309. 

10 CJ. p 468 note 44 [aj, tb]- 

'CHr^mptioiL under tariff providing 
for cartage delivery 

(1) Tinder a cartage tariff provid¬ 
ing for cartage delivery to the prem¬ 
ises of the consignee by a cartage 
agent as agent of the carrier, and 
providing that “Shipments so han¬ 
dled will not be subject to car serv- 
•ice or storage charges, accruing 
through failure on part of this com^ 
pany to mahe delivery within speci¬ 
fied free time,** the consignee is 
exempt from liability for demurrage 
under the demurrage tariff only if 
the company or its agent by its 
own default failed to maJke cartage 
delivery withm the specified free 
time.—^Michigan Cent. R. Co v. TJ. 
S, Mich., 246 P 353, 158 C.C.A 417, 
certiorari denied 38 S.Ct. 333, 246 
IT.S. 663, 62 L.£!d. 928. 

(2) The delivery referred to is 
the cartage delivery to be made by 
the company’s cartage agent from 
the car duly placed and to the ter¬ 
minal cartage point.—^Michigan Cent. 
R. Co. v. U S., supra. 

(3) Consequently, such a tariff 
does not exempt a consignee from, 
liability on a cartage shipment 
where the carrier has duly placed 


the cars on the delivery track, but 
the consignee has refused to accept 
cartage delivery from the cartage 
agent who was ready and willing to 
perform.—^Michigan Cent R. Co. v. 
TJ. S., supra. 

Placement fox inspection 
A tariff providing for the accrual 
of demurrage withm a specified time 
following the placement of cars for 
inspection, and notice of arrival, has 
been held to be applicable only to 
cars actually placed and bulletined, 
not to cars held out because of con^ 
gestion on the tracks to which they 
were consigned or ordered.—Gran¬ 
ger V. Davis, CCA^Ohio, 2 P2d 695. 
37- TTS—TJ. S. V. Philadelphia & 
R. Ry. Co, D.C.Pa, 232 P. 953. 

Pa.—^Bessemer & D. P R. Co. v 
Ford Colheries Co, 116 A 802, 273 
Pa. 166. 

33, Ala—TJ. S. Fidelity & Guaranty 
Co. V. Central of Georgia Ry. Co., 
147 So 891, 226 Ala 606, 87 A-L. 

R. 1028. 

Ga.—Seaboard Air Line Ry. Co. v 
Daugherty-McKey & Co., 149 SE 
92, 40 GaApp 190. 

NY—^Lee v. Erie R. Co.. 158 NY. 

S. 730, 173 AppDiv. 75. 

Pa.—Pennsylvania R. Co. v. Coles, 
87 Fa Super 432. 

Wash.—Oregon-Washmgton R. & 

i Nav. Co. V. McGoldbrick Lumber 
Co.. 204 P. 1059, 119 Wash. 119. 

1,0 C.J. p 467 notes 32 [a] (1), 33. 

39- Ohio.—^Ballimore, etc, R Co. v 
Fisher, 5 Ohio S. & C.P. 659, 3 
Ohio N P. 122 

40, Va—Citizens* Bank v. Norfolk, 
etc. R. Co., 78 SB. 568, 115 Va 
45. 

41- N Y.—Lee v. Ene R Co , 158 N. 

YS 730. 173 AppDiv. 75. 

Okl.—Chicago. R. I. & P. Ry. Co. v. 

State. 186 P. 234, 77 OkL 63 
Wash.—Oregon-Washmgton R. & 
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Nav. Co. V McGoldbrick Lumber 
Co., 204 P. 1059. 119 Wash 119. 

10 CJ. p 467 note 33 [a] (1). 
Unavailahility 

Where the shipper notifies the car¬ 
rier* to deliver a carload at a des- 
igrnated place which is afterward 
found unavailable, failure of the 
carrier to notify the shipper that 
such place is unavailable is not a 
defense to a claim for demurrage 
while holding the car for further 
orders where the charges of the car¬ 
rier have been approved by the state 
public service commission —^Penn¬ 
sylvania R. Co, V. Silberman, 29 Pa. 
Dist. 605. 

42- Wash,—Oregon-Washmgton R 

& Nav Co V. McGoldbrick Lumber 
Co, 204 P. 1059, 119 Wash. 119 
Flood €M>nditions 

Where, because of unprecedented 
flood conditions, cars of logs could 
not be delivered at the usual and 
customary unloading place on a spur 
track next to the boom connected 
with consignee’s mill plant, but were 
left at a distance outside consignee’s 
mill premises, there was no deliv¬ 
ery, and therefore there could be no 
demurrage —Oregon-Washmgrton R. 
& Nav. Co V. McGoldbrick Lumber 
Co, 204 P. 1059, 119 Wash. 119- 

43. Ala.—*TJ. S. Fidelity & Guaran¬ 
ty Co V. Central of Georgia Ry. 
Co., 147 So. 891, 226 Ala. 606. 87 
AL.R 1028. 

Ordex by consignee 

Where carrier knows that con¬ 
signee wishes cars placed on as¬ 
signed tracks or private tracks, and 
there are no other accessible tracks, 
consignee will be considered to have 
ordered cars so placed, and, if they 
cannot be so placed through con¬ 
signee’s fault, he is liable for de¬ 
murrage.—TJ. S. Fidelity & Guar¬ 
anty Co- V. Central of Georgia Ry. 
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the rules and regulations of the earner may justify 
a “constructive placement” whenever delivery or 
placement on the private or designated tracks is ren¬ 
dered impossible by reasons or circumstances be¬ 
yond the carrier’s control,^^ or when such tracks 
are “full;”^® and, in such a case, if the consignee 
refuses to accept delivery on other than the desig¬ 
nated track the earner is not even bound to place 
the cars elsewhere before the commencement of the 
runnmg of the time after which demurrage is to be 
charged.^® A rule providing for constructive 
placement of cars consigned or ordered to “other 
than a public delivery track,” may be applicable even 
though the track or yard involved is not strictly a 
private one.^^ Nevertheless, a “constructive place¬ 
ment” is not justified, nor suflScient to form a basis 
for demurrage, if the consignee has not ordered, or 
expressly impliedly agreed to, delivery to a private 
or specified track or if actual placement is not 
rendered impossible by circumstances beyond the 
carrier’s control;^® and in making a constructive 
placement the carrier must comply with all demur¬ 
rage rules relating thereto.®® 


Where coal is shipped to be delivered into ves¬ 
sels, a contract that the shipper is to pay all de¬ 
murrage charges assessed by a pooling exchange or¬ 
ganized to facilitate the loading of vessels is not 
invalid on the ground that the carrier furnished a 
limited service without giving the shipper the op¬ 
tion of a lower rate, as the service contracted for 
and performed is the transportation of coal and its 
delivery into the vessel, and the value of the serv¬ 
ice to the shipper is not lessened or impaired, nor 
the liability of the carrier in any way diminished 
by dumping the cars out of order of arrival, in ac¬ 
cordance with the rules of the exchange.®^ 

§ 341. Notice of Readiness to Deliver 

Notice of the arrival of the cars, or of their place¬ 
ment for purposes of unloading, is often a condition 
precedent to the right to collect demurrage charges; 
and, before the consignor can be held responsible for 
demurrage on cars which the consignee or other person 
directed to unload them has refused to accept, the con¬ 
signor must be given notice of such nonacceptance. 

Notice of the arrival of the cars may be a con¬ 
dition precedent to the right to collect demurrage 
thereon, where such notice is required by statute® ^ 


Oo.. 147 So 891. 226 Ala. 606. 87 A. 
IaR 1028. 

44. U S —^Davis v. Timmonsville 
Oil Co. C.C.A.SC. 285 P. 470 
Wis.—Chicago, St P, M & O. Ry 
Co V. New Dells Dumber Co, 197 
N.W. 713, 183 Wis 309—Wooley 
V. Chicago, etc,. R Co, 136 N.W. 
616, 150 Wis 183. 

•Optio]i. to place In or outside con¬ 
signee’s yards 

(1) Under rules, made part of 
agreement between carrier and con¬ 
signee, It has been held that, where 
consignee's regular unloading track 
was occupied by loaded cars used for 
ballast purposes during a flood, car¬ 
rier could at its option make con¬ 
structive placement either by ac¬ 
tually delivering the incoming car 
at other points in consignee’s yards 
instead of giving notice, or by plac¬ 
ing the cars elsewhere and giving 
notice, but that the option belonged 
to it and not to the consignee — 
Chicago. St. P. M. & O. Ry. Co v. 
New Dells Dumber Co.. 197 N W. 
713. 183 Wis 309. 

(2) Hence, in such a case, the 
fact that the carrier, on learning 
that loaded cars were occupying a 
portion of defendant’s spur track 
upon which prior shipments had 
been unloaded, did not offer to place 
the incoming cars upon other parts 
■of defendant’s spur tracks where 
unloading would have been possible, 
is insufficient to prevent demurrage, 
where consignee was promptly in¬ 
formed that earner considered its 
use bf the spur track as inability 


to receive new shipments.—Chicago, 
St P., M & O. Ry. Co. V. New Dells 
Dumber Co. supra. 

45. U S —^Menasha Paper Co. v 
Chicago & N. W Ry Co., 36 S 
Ct 501, 241 US. 55. 60 DEd. 885, 
affirming Chicago & N. W. Ry Co 
V Menasha Paper Co., 149 N.W. 
751, 159 Wis 508. 
of “full” 

A private switch track is "full” 
within carrier’s rules relatmg to 
car service and demurrage charges, 
where, although the track will hold 
more cars, there are upon it all the 
cars that the consignee can unload 
—^Menasha Paper Co. v. Chicago & 
N, W. Ry. Co., 36 S.Ct. 501, 241 U 

5 55, 60 D.Ed. 885, affirming Chicago 

6 N. W Ry Co. V Menasha Paper 
Co, 149 N.W, 751, 159 Wis. 508. 

46- Wis.—Wooley v. Chicago, etc, 
R Co., 136 N.W. 616, 150 Wis 183. 
Corpus Jhris <flted m United 

States Fidelity & Guaranty Co. v 
Central of Georgia Ry. Co, 147 So 
844, 891, 226 Ala 606, 87 ADR 

1028. 

47- U.S —Granger v. Davis, CTC-A 
Ohio, 2 F.2d 695. 

Vard leased to hay and grain ex- 
cThwige 

Within the meaning of such a rule 
a yard leased to a hay and grain ex¬ 
change for exclusive use by its 
members was "other than a public 
delivery track," irrespective of 
whether or not all hay and gram 
dealers m the locality were eligible 
to membership.—Granger v. Davis, 
CCAOhio, 2 F.2d 695. 
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48L Ala—U. S Fidelity & Guaran¬ 
ty Co. V. Central of Georgia Ry. 
Co. 147 So 891, 226 Ala. 606, 87 
ADR. 1028 

Assigwinemt of tracks by carrier 
alone 

(1) A carrier cannot limit the un¬ 
loading space of a consigmee, with¬ 
out his consent, and charge demur¬ 
rage on cars not unloaded because 
such space is constantly filled.— 
U. S Fidelity & Guaranty Co. v. 
Central of Georgia Ry. Co, 147 So. 
891, 226 Ala 606, 87 AD.R. 1028. 

(2) Hence, where a carrier for its 
own purposes, and without the ex¬ 
press or implied consent of the con¬ 
signee, designates certain tracks for 
delivery of the consignee’s cars, and 
declares that it will not spot the 
cars elsewhere although other acces¬ 
sible track IS available, it cannot 
make a charge for demurrage upon 
constructive placement merely be¬ 
cause such assigned space is kept 
filled, without spotting on accessible 
traces, nor attempting to do so.—■ 
U. S Fidelity & Guaranty Co. v. 
Central of Georgia Ry. Co, supra 

49- U.S —Granger v. Davis, C.C.A. 
Ohio. 2 F.2d 695. 

50. Tex.—Hill County v. St. Douis 
Southwestern Ry. Co, Civ.App, 31 
SW.2d 868. 

51. Va.—Smokeless Fuel Co. v. 
Chesapeake & O. Ry. Co., 128 SE. 
624, 142 Va 355 

52. Da—New Orleans & G N. R. R. 
Co. V. Cousin, 4 Da.App. 638. 
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or the demurrage rules of the carrier,®^ ^.nd the 
same is true of notice of the placement of the cars 
for the purpose of unloading them;®^ but it has 
been held that, under rules requiring notice of both 
arrival and placement, a failure to give notice of 
arrival does not defeat the right to demurrage 
where notice of placement is subsequently given,^® 
and that failure to give notice of arrival will defeat 
recovery only where it is shown that the consignee 
had been prejudiced or had no actual notice.56 
However, in the absence of some provision therefor, 
notice of arrival has been held unnecessary, even 
where it was customary to give such notice but 
as to this latter there is some authority to the con¬ 


trary 58 Of course, a notice of arrival does not fix 
liability for demurrage until the car has actually 

arrived.58 

If no formal requirements are expressly prescrib¬ 
ed, the notice required under the foregoing rules 
need be in no particular form, and it is sufficient 
if the consignee is adequately advised of the ar¬ 
rival of the cars or their location as the case may 
be,*55 and a party may be precluded from question¬ 
ing the sufficiency of a notice by his acts or con¬ 
duct.®^ Where, however, the form and manner of 
the notice are prescribed by rule or statute, they 
must ordinarily be in conformity therewith ,52 but a 


53. U S.—-‘Virginian Ry. Go v LaLke 
& Export Coal Corporation, C.C.A. 
Va. 5 F 2d 496 - 

Ill—See Pittsburgh, C. C & St. L 

R. Co. V Templeton, 210 HLApp. 
377. 

La—^Davis v Pergruson, 136 So 293, 
173 La 132, avoiding 132 So 289, 
17 La.App. 149 

Mo.—Milne Lumber Co v. Michigan 
Cent. R Co, App. 57 S W 2d 732 
—Chicago. B & Q. R Co. v Fow¬ 
ler. 27 SW2d 72, 224 Mo App 736 
Pa—Norfolk & W. Ry. Co. v. Swift 
& Co, 69 Pa Super. 132 
Tex.—^Hill County v. St Louis 
Southwestern Ry. Co., Civ.App., 31 
SW.2d 868. 

10 C J. p 468 note 36. 

Computation, of free time 

Where, under an agreement be¬ 
tween the carrier and the members 
of a coal exchange, cars are deemed 
to have arrived on the day notice 
of arrival is given, a carrier is not 
entitled to collect demurrage from 
a particular member where, because 
of a failure of the carrier to give 
notice of arrival as to a large num¬ 
ber of cars, the carrier is unable to 
compute the days of credit to'which 
such member is entitled, and, con¬ 
sequently, the sum. if any, owed by 
such member.—Virgrinian Ry. Co v 
Lake & Export Coal Corporation, C. 
OAVa., 5 F2d 496. 

Placement on private tracks 

Sidetracks constituting a part of 
the carrier’s system, although used 
exclusively for the consignee’s busi¬ 
ness, are not "private tracks” with¬ 
in the meamng of a earner’s rule 
providing that placement on private 
tracks shall constitute a sufficient 
notice of arrival—Norfolk & W. Ry 
Co. V. Swift & Co, 69 Pa.Super. 132. 

Sfti Pa.—^Norfolk & W Ry. Co v 
Swift & Co, 69 Pa.Super. 132 
Tex.—^Hill County v. St Louis 
Southwestern Ry. Co., Civ App., 31 

S. W.2d 868. 

10 C J. p 468 note 36. i 


Faxlure to place on public delivery 
track 

Under a carrier’s tariff so provid¬ 
ing, notice of placement must be 
given where the carrier does not 
place the cars on a public delivery 
track within a Specified time after 
griving notice of their arrival —Nor¬ 
folk & W Ry. Co. V Swift & Co, 
69 Pa Super. 132. 

Want of space at destination 

Under a earner’s rule to such ef¬ 
fect, a consignee is not chargeable 
with demurrage where there is no 
space at the point of destination for 
unloading, unless he is given notice 
of the place where his car can be 
unloaded, as well as notice of its 
arrival —^Hill County v. St Louis 
Southwestern Ry. Co., Tex.CivApp, 
31 S.W2d 868. 

55- U.S —^Michigan Cent R. Co. v. 

U. S. Mich., 246 F. 353, 158 C. 
C.A 417, certioran denied 38 S. 
Ct. 333, 248 US. 663, 62 LEd. 928. 

56. La—Kansas City Southern Ry. 

V. Baker Gasoline Co, 127 So. 442, 
13 LaJlpp. 106. 

57. U.S.—Chesapeake & Ohio Coal 
& Coke Co. V. Toledo & O. C. By. 
Co., W.Va.. 245 F 917, 158 CC. 
A 205, affirming, D C., Toledo & 
O. C. Ry. Co. V Chesapeake & Ohio 
Coal & Coke Co, 238 F 629, error 
allowed 247 P. 1002, 159 CCA. 
662, error dismissed 39 S Ct. 289, 
249 US 585, 63 LEd. 788. 

58- Tex.—Gulf, C & S F. Ry. Co. 
V. Galbraith, Civ App, 39 SW2d 
91. 

59- U S —^U. S. V Philadelphia & R 
Ry Co., DC Pa, 232 P 953. 

60- US—U. S. V. Erie R Co.. DG 
N.Y, 209 P. 283. 

10 C.J. p 468 note 38. 

61- Va—Citizens’ Bank v. Norfolk, 
etc, R. Co., 78 SE 568, 115 Va. 
45. 

Statement to cazzler 
Where a bank which had agreed to 
pay the freight and demurrage 
charges on coal shipments stated, in 
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answer to a communication from 
the carrier as to what kind of no¬ 
tification it desired of the consigm- 
ments, that notification of the ship¬ 
ments in transit was sufficient, the 
bank could not afterward claim that 
demurrage could not he recoverable 
unless It was notified of the arrival 
of the cars by a notice containing 
the point of shipment, mitials, num¬ 
bers. and contents-—Citizens’ Bank 
V Norfolk, etc, R Co., 78 SE 568, 
115 Va. 45. 

62. La—^Davis v Ferguson, 136 So. 
293, 173 La 132, avoiding 132 So. 
289, 17 La App 149—New Orleans 
& G. N. R R Co. V. Cousin, 4 
La.App. 638 

Mo—^Milne Lumber Co. v. Michigan 
Cent. R Co, App., 57 SW.2d 732. 
Pa.—^Norfolk & W. Ry. Co. v. Swift 
& Co, 69 Pa Super. 132. 

Tex.—^Hill • County v St. Louis 
Southwestern Ry. Co, Civ App., 31 
S.W.2d 868 

Registered mail required to be 
used—New Orleans & G. N. R R 
Co. V. Cousin, 4 La App 638. 

Notice to wrong person 

(1) Where the carrier’s tariff re¬ 
quires that notice of placement be 
sent to the consignee, notice to an 
agent of the consignee not author¬ 
ized to receive such notice is in¬ 
sufficient —Hill County v. St. Louis 
Southwestern Ry. Co., Tex Civ App., 
31 S W 2d 868. 

(2) Where the consignee was a 
county, it was held that notice must 
he sent to the county judge or the 
commissioners’ court, and that no¬ 
tice to the county auditor was not 
notice to the county, since the audi¬ 
tor was without authority to bind 
the county in such matters.—^Hill 
County V. St. Louis Southwestern 
Ry Co., supra. 

Use of proper address 

It has been held, under a tariff 
providing for mailing in case the 
consignee’s address does not appear 
on the billing and is unknown, that 
such notice must be mailed to the 
consignee’s address where such ad- 
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notice thus made is, of course, sufficient and, ac¬ 
cording to* some authority, substantial compliance 
appears to be all that is necessary,®^ at least where 
the consignee accepts the notice as given, and acts 
thereon without objection.®® A rule providing for 
notice either in the manner prescribed therein, or 


as otherwise agreed, justifies any t 3 npe of notice to 
which the parties have agreed,®® whether expressly 
or by implication ;®7 or, if it is so stipulated, the 
notice may be given in accordance with the prac¬ 
tice “in vogue.”®® 

Notice of nonacceptance. Whether or not so pro¬ 


dress is specified in the hilliniT, and 
that a mailing to the point of des¬ 
tination IS insuflacient—^Milne Lum¬ 
ber Co V Michigan Cent. R. Co, Mo. 
App . 57 S.W 2d 732. 

WxittexL notice 

(1) Where the rules so provide, 
■written notice is essential 

La.—^Davis v Fergnison, 136 So. 293. 
173 La 132, avoiding 132 So. 289. 
17 La App 149. 

Pa—^Norfolk & W Ry. Co v. Swift 
& Co. 69 Pa Super. 132. 

(2) This requirement is not dis¬ 
pensed with by the consignee’s 
knowledge that the cars have ar¬ 
rived and his payment of the stor^ 
age—^Dayis v. Ferguson, supra. 

(3) The carrier's oral request 
that the consignee accept delivery 
will not dispense with written no¬ 
tice —^Davis V. Ferguson, supra. 

€3: TT S —^Becher-Barrett-Lockerby 

Co V Northern Pac. Ry. Co, C. 
C A Minn . 89 F 2d 752—^Davis v. 
Timmonsville Oil Co, CCASC., 
285 F. 470—Minneapolis, St P & 
S. S M- Ry Co. V- Van Dusen 
Harrington Co., C C.A.Minn, 272 

F 255—^Michigan Cent R Co. v. 
V S, Mich., 246 F. 353, 158 C-C. 
A 417, certiorari denied 38 SCt. 
333, 246 IT.S. 663. 62 LFd. 928. 

Ga—^Payne v. Monroe, 110 SE 34, 
28 Ga App 6. 

JCnd —^Ross V. Indiana Natural Gas 
& Oil Co, 131 NE 794, 78 Ind. 
App 219, denymg rehearing 130 N 
E 440, 78 Ind App 219. 

N C —^Davis V. Greensboro Ware¬ 
house & Storage Co, 120 SE 462, 
186 N.C. 676, certiorari denied 
Greensboro Warehouse & Storage 
Co. V Davis, 44 S.Ct. 453, 264 U. 
S. 594. 68 L Ed 866 
Ohio.—Cleveland, C., C. & St. L. 

Ry Co. V. Mayer, 7 Ohio App 44 
S C —^Boney v. Atlantic Coast Line 
R. Co. 126 SE. 46, 130 S.C. 439, 
37 A.L.R. 1331. 

XTotice by mail 

(1) Under rules providing there¬ 
for, notice by mail may be sufficient 
Ga —^Payne v. Monroe, 110 S,E. 34,1 

28 GaApp. 6. 

S C.—^Boney v. Atlantic Coast Line 
R. Co., 126 SE 46. 130, SC. 439, 
37 AL.R. 1331 

(2) Hence, under demurrage rules 
in tariff filed with mterstate com¬ 
merce commission, providing for no¬ 
tice to consignee within twenty-four 
hours after arrival of shipment as 
condition precedent to imposition of; 


demurrage charges, and for depos¬ 
it of notice m United Stales mail, 
“when address of consignee does not 
appear on billing and is not known,” 
deposit of notice in mail is sufficient, 
if both conditions exist—Boney v. 
Atlantic Coast Line R Co, supra. 

(3) As provided by a rule of the 
railroad commission, where a con¬ 
signor ships goods to himself or to 
his order, notice mailed to the con¬ 
signee at the pomt of delivery is 
sufficient whether or not the con¬ 
signee actually receives such notice. 
—^Payne v. Monroe, supra. 

©4- U S —^Davis V. Timmonsville 

Oil Co, CC.A.S.C, 285 F. 470 
N C —^Davis V- Greensboro Ware¬ 
house & Storage Co, 120 S E. 462 
186 N C 676, certiorari denied 
Greensboro Warehouse & Storage 
Co V. Davis. 44 S.Ct. 453, 264 U 
S. 594. 68 L.Ed. 866. 

Notice of constructive placement 

(1) It has been held that a pro¬ 
vision of the carrier's tariff permit¬ 
ting constructive placement on writ¬ 
ten notice to the consigrnee is suf¬ 
ficiently complied with where the 
consignee has received adequate in¬ 
formation as to the identity, loca¬ 
tion, and date of arrival of the car 
U S —Davis V. Timmonsville Oil Co, 

CCA.S.C.. 285 F. 470. 

N.C.—^Davis V Greensboro Ware¬ 
house & Storage Co., 120 S.E 462, 
186 NC. 676, certiorari denied 
Greensboro Warehouse & Storage 
Co V. Davis. 44 S Ct. 453, 264 U S 
594, 68 LEd. 866 

(2) Hence, failure to grive formal 
written notice was held not fatal, 
where notice was given by tele¬ 
phone. on receipt of waybills, of the 
car numbers and initials, number of 
bales of cotton, and marks thereon, 
where it was from, and any other 
information asked for, followed by 
the carrier's signature of a form on 
which the information was entered 
by the traffic manager m duplicate 
—^Davis V. Greensboro Warehouse & 
Storage Co, supra. 

(3) Also, It has been held that a 
notice of constructive placement is 
not rendered insufficient by the mere 
fact that it fails to state that ac¬ 
tual placement was prevented by the 
consignee's inability to receive ac¬ 
tual placement—^Davis v. Timmons¬ 
ville Oil Co, supra 

65. Pa —^Davis v. Carroll-Porter 
Boiler & Tank Co, 119 A. 742, 276 
Pa. 71. 


66- U-S —Minneapolis, St. P & S. 

S. M. Ry Co V. Van Dusen Har¬ 
rington Co . C C A.Minn , 272 F. 
255—^Michigan Cent R Co v.* U. 
S, C.C-A.Mich, 246 F. 353, 158 

CCA. 417, certiorari denied 38 
SCt. 333, 246 US. 663. 62 LEd. 
928 

Ind—^Ross V. Indiana Natural Gas & 
Oil Co. 131 NB 794. 78 Ind App. 
219, denying rehearing 130 N.E. 
440, 78 Ind App 219. 

67- U S —^Minneapolis, St. P. & S. 
S. M. Ry. Co. V. Van Dusen Har- 
rmgrton Co., CCA Minn., 272 F. 
255 

Acquiescence in general practice 
(1) Under the demurrage rule 
which recognizes the validity of 
agreements in lieu of the written 
notice required by the rule, a gen¬ 
eral practice existing at a terminal, 
for the mutual benefit of consignees 
and carriers, and generally acqui¬ 
esced in by the former, is equivalent 
to an agreement.—^Minneapolis. St. 
P & S. S. M. Ry Co V. Van Dusen 
Harrington Co., C.C-A.MinTi-, 272 F 
255 

(2> Thus, where the earner, the 
state commission, and the represen¬ 
tatives of shippers, m order to avoid 
congestion at a terminal, have 
agreed that cars of wheat shall be 
inspected at outside points before 
amval, and that manifests sent to 
shippers shall be in lieu of the writ¬ 
ten notice of arrival required by dhe 
carrier's tariff, a shipper who has 
acquiesced in such practice by re¬ 
ceiving such manifests and paying 
demurrage is liable for demurrage 
on subsequent shipments until he 
gives notice of refusal to abide by 
such practice, although he previous¬ 
ly paid demurrage on cars the ar¬ 
rival of which he had personal 
knowledge—^Minneapolis, St. P & S 
S. M Ry Co V. Van Dusen Bar¬ 
rington Co, CC.A.Minn, 272 F. 255 

Actmg on information without ob¬ 
jection 

Notice is given m accordance with 
the parties' agrreement, within the 
meaning of the rule of the text, 
where the party to whom the ship¬ 
ment is directed has received all the 
information to which he is entitled 
and acts on it without objection-— 
Ross V. Indiana Natural Gas & Oil 
Co., 131 NE 794. 78 Ind App. 219. 
denying rehearmg 130 N.E 440, 78 
Ind App 219. 

6& U.S.—Becher-Barrett-Lockerby 
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vided by the demuiTage rules, a carrier generally 
cannot charge a consignor or shipper with demur¬ 
rage on a carload shipment, which the consignee 
or person to whom it was directed has refused to 
accept, until the consignor has been properly noti¬ 
fied of such nonacceptance However, it has been 
held that any notice is sufiicient which informs the 
consignor that the shipment has not been accepted, 
even though the carrier’s tariflF requires that notice 
be given in a particular manner,and this is espe¬ 
cially so where the circumstances render it impos¬ 
sible to give notice in the particular manner pre¬ 
scribed.^^ 

A statute requiring notice to the consignor by 
telegraph when the shipment has remained unclaim¬ 
ed for a certain number of days has application only 
where an effort is made to hold the consignor for 
demurrage charges, and compliance therewith is m 


no way essential when the liability is asserted 

against the consignee. 

§ 342. - Failure of Consignee to Unload 

in Required Time 

The right to demurrage accrues only where the cars 
have not been unloaded within the time required by the 
Cramer’s rules, because of the fault of the person whose 
duty it IS to unload them. 

Although it may be otherwise where the cars are 
used under such circumstances that there is no right 
to a free period for loading or unloading,^^ or 
where the charge is for detention at the initial point, 
as noted in § 335 supra, as a general rule, the right 
to demurrage accrues only where, because of the 
fault of a person other than the carrier whose duty 
it is to unload them, the cars have not been unload¬ 
ed within the free period allowed or the time re¬ 
quired by the rules of the carrier after a proper de¬ 
livery has been made.^^ Hence, the carrier is not 


Co V.* Northern Pac. Ry., C.CA 
Minn., 89 F 2d 752 

Fostin^r on bulletin board 

The practice of posting a notice of 
the location of a car on a bulletin 
board is “in vogue/* within the 
meaning of a carrier’s reconsign¬ 
ment tariff permitting notification by 
such means where such practice is 
in vogue, and a notice so given is 
sufficient, where the carrier has fol¬ 
lowed such practice for two years, 
even though such practice may not 
have been followed by carriers gen¬ 
erally.—^Becher-Barrett-Liockerby Co. 
V. Northern Pac. Ry. Co., C.CA. 
Minn., 89 F.2d 752. 

69. Ala—Nashville. C. & St. Li. Ry 
Co. V. Winters Bros., 135 So. 403, 
24 AlaApp. 342. 

Mo—Chicago, B. & Q R Co. v. Fow¬ 
ler. 27 SW2d 72. 224 MoApp. 736 
Okl.—Chicago, R. I. & P. Ry. Co 
V. Waldo, 216 P. 911, 90 Okl. 185, 
32 AL.R. 638 
10 CJ. p 468 note 39. 

Shipment to oonsignox’s order with 
directions to notify third person 
Where goods are shipped to the 
consignor’s order with directions to 
notify another person, if such per¬ 
son refuses to accept the shipment. 
It is the duty of the earner to notify 
the consignor of such refusal, and 
the consignor is not liable for de¬ 
murrage until he IS so notified of 
such refusal.—Chicago, R. I. & P 
Ry Co V. Waldo. 216 P. 911. 90 Okl 
185. 32 AL..R. 638. 

TO. Mo.—Chicago, B. & Q R Co v. 
Fowler, 27 SW.2d 72. 224 MoApp 
736 

Notice by maU 

(1) Notice by mail has been held 
to be sufficient, even though the ear¬ 


ner’s tariff provides that notice shall 
be by wire.—Chicago, B & Q. R Co. 
V. Fowler, 27 S.W.2d 72, 224 Mo App 
736. 

(2) The only effect of a carrier’s 
notification of a consignor by mail, 
rather than by wire, as provided for 
in a rule of the carrier, is to defer 
the time when demunage begins to 
accrue.—Nashville, C. & St. K Ry 
Co V. Winter Bros., 135 So. 403, 24 
AlaApp. 342. 

71. Ala—Nashville, C. & St 1$. Ry. 

Co. V. Winter Bros, supra. 
ImpoBsibility of notice by wire 
Where there is no telegrraphic serv¬ 
ice in the consignor’s community, no¬ 
tice to the consignor by mail is suf¬ 
ficient, even though a rule of the 
earner provides that notice shall be 
sent to the consignor by wire — 
Nashville, C- & St Ij. Ry Co. v. Win¬ 
ter Bros., 135 So. 403, 24 AlaApp 
342. 

TSb S.C —^Boney v. Atlantic Coast 
Line R Co., 126 S.B 46, 130 SC. 
439. 37 ALR. 1331 

73. Mich-—Saginaw Valley Lumber 
Dealers' Ass’n v Michigan Public 
Utilities Commission, 218 NW 695, 
242 Mich. 383 

Use in industrial plant 

Where cars are used by an indus¬ 
try in intra-plant service, there is 
no “loading” or “unloading” within 
the meaning of a tariff allowing a 
free period for loading and unload¬ 
ing, and there is liability for demui^ 
rage without any free-time allow¬ 
ance —Saginaw Valley Lumber Deal-* 
ers’ Ass’n v Michigan Public Utili¬ 
ties Commission, 218 N.W 695, 242 
Mich 383 

74. U S.—Cleveland, C, C. & St. L 
Ry. Co V New York, C. & St L 
Ry Co.. CCAInd, 11 F.2d 850. 
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Ala.—U S Fidelity & Guaranty Co 
V. Central of Georgia Ry Co, 147 
So. 891, 226 Ala 606, 87 A L R 1028 
—^Louisville & N R Co v Camody, 
84 So 824, 203 Ala 522, reversing 
82 So 648, 17 AlaApp. 158, con¬ 
formed to 85 So. 846, 17 AlaApp. 
370—Nashville, C. & St. L. Ry Co. 
V. Winters Bros, 135 So. 403, 24 
AlaApp. 342 

Miss —^Lexington Compress & Oil 
Mill Co V. Yazoo & M. V. R. Co., 
95 So 92, 131 Miss 49. 

NJ.—New York, S & W. R Co. v. 
Taylor-Fichter Steel Const Co., 189 
A 52, 117 N.J Law 425, affirming 
186 A 462. 14 N.J Misc. 567 
Okl —Garrison Coal Co v. Hmes, 247 
P. 62, 118 Okl. 251, 46 ALR 1151 
—Atchison, T. & S. F Ry Co. v. 
Johnson, 225 P 939, 99 Okl. 72. 
Tex—^Payne v White House Lumber 
Co.. Civ.App, 231 SW 417. 

10 CJ. p 468 notes 40-42. 

Cazziez’8 agreemp^it to unload 

An agreement by which a carrier 
is to unload cars cannot render the 
consignee liable for demurrage charg¬ 
es in the absence of a showmg that 
the delay m unloading is attributable 
to the fault of the consigrnee.—^New 
York, S & W R Co. v. Taylor-Fich¬ 
ter Steel Const. Co, 189 A. 52, 117 
N J Law, 425, affirming 186 A. 462, 
14 NJMisc 567. 

Timely nnlo'i^ing held to preclnde 
demurrage 

Where the rules of a carrier pro¬ 
vided that forty-eight hours’ free 
time would be allowed on all com¬ 
modities for loading and unloading, 
and the carrier had led a consignee 
to believe that freight would not be 
due until a car was delivered on a 
siding, the consignee had forty-eight 
hours, after the c'jjr was placed on 
such siding in a proper position for 
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entitled to demurrage merely because it is unable to 
handle incoming cars immediately,*^ 5 or because a 
car IS not unloaded immediately after placement;^® 
and, as will be seen in § 345 infra, it is usually held 
that the payment of demurrage is excused if the de¬ 
tention or delay in unloading for which the charge 
is sought to be made was due to the fault of the car¬ 
rier or vis major. 

§ 343. Construction of Demurrage Rules and 
Contracts 

Demurrage rules and contracts are to be given such 
effect as was intended by the parties. 

Generally speaking, demurrage rules or contracts 
are to be given such effect as was intended by the 


parties.*^^ In order to ascertain such intention, re¬ 
sort IS to be had primarily to the language of the 
rule or contract.^^ Where it is clear and unambig¬ 
uous, the language used is conclusive, and the rule 
or contract will be enforced according to its terms.^® 
In such circumstances, an intention or understand¬ 
ing at variance with that clearly expressed by tlie 
language employed,^® such as a usage or custom of 
the parties to other effect,*^ is immaterial and of 
no effect. 

On the other hand, if the language employed is 
ambiguous, resort will be had to construction in or¬ 
der to ascertain and give effect to the parties’ in¬ 
tention.*^ In such a case the intention of the par¬ 
ties may be gathered not only from the language as 


unloading', within which -to unload 
the car and pay the freight charges, 
and, where the freight charges were 
paid and the car was unloaded 
within the forty-eight hours, demur¬ 
rage was improperly collected.—Fen¬ 
nell Infirmary v. Southern R. Co., 85 
S.B. 237. 101 SC 134. 

Penalty for failure to unload within 
required tune see mfra § 513. 

75- Ala—XT. S. Fidelity & Guaranty 
Co V. Central of Georgia Ry. Co, 
147 So, 891, 226 Ala. 606. 87 A.L 
R 1028. 

76^ Wis —Wooley v. Chicago, etc., 
R Co., 136 NW. 616, 150 Wis. 183. 

77- XT S.—^Turner, Dennis & Lowry 
LiUmber Co. v. Chicago, M. & St P 
Ry Co., Mo., 46 S Ct 530. 271 U. 
S 259. 70 LBd. 934, affirming, D 
C. 2 P.2d 291—^Menasha Paper Co. 
V Chicago & N. W. Ry. Co. 36 S. 
Ct 501, 241 US. 55, 60 L..Bd 885, 
affirming Chicago & N. W. Ry. Co 
V. Menasha Paper Co, 149 N.W 
751, 159 Wis. 508—^Raleigh Smoke¬ 
less E^iel Co. V. Virgmian Ry. Co., 
aCA.Va., 43 F2d 555—Krauss 
Bros Liumher Co v. Mellon, CCA 
Ala., 30 F 2d 901, conformmg to 
mandate 48 S.Ct 358, 276 U.S 386, 
72 L Ed, 620, which reversed, C C 
A., 18 F.2d 369, certiorari granted 
48 set 35, 275 U.S. 513, 72 LEd. 
400. amended 48 S.Ct. 527. 72 L Ed. 
1018, certiorari denied 49 S Ct 513, 
279 US 872, 73 L. Ed 1008—Mam 
Island Creek Coal Co. v Chesa¬ 
peake & O. Ry Co , CCA Ky, 23 F. 
2d 248—^Emmons Coal Mining Co v. 
Norfolk & W. Ry. Co.. CCAPa, 
3 P2d 525, affirmed 47 SCt 254, 
272 U S 709. 71 L.Ed 485—Granger 
V. Davis, C C.A Ohio, 2 F.2d 695— 
Toledo & O C. Ry. Co v Chesa¬ 
peake & Ohio Coal & Coke Co., D 
C.W.Va., 238 F 629, affirmed Chesa¬ 
peake & Ohio Coal & Coke Co v. 
Toledo & O. C Ry Co. 245 F 917. 
158 C C.A 205, error allowed 
Chesapeake & Ohio Coal & Coke 
Co. V. Toledo & O. C Ry. Co., 247 


P. 1002, 159 C.C.A. 662, and error 
dismissed 39 S.Ct 289, 249 U S. 
585, 63 L.Ed. 788—National Refin¬ 
ing Co V St. IjOuis. I. M. & S. Ry. 
Co., C.CAOhio. 237 P. 347. 150 C. 
CA^ 361, affirming, D.C, St. Louis, 
I M & S Ry. Co. V. National Re¬ 
fining Co, 226 F. 357. 

Ala.—U. S Fidelity & Guaranty Co 
V- Central of Greorgia Ry Co., 147 
So 891, 226 Ala. 606, 87 A.LR 
1028. 

Cal.—Southern Pac Co. v Grangers' 
Business Ass’n, 1 P.2d 477, 115 Cal 
App 256. 

Ind.—Davis v. Steele, 146 NE. 425, 
83 Ind App. 300, petition denied 147 
NE 632, 83 Ind App 300. 

La—^Mellon v. J. M. Burgruieres Co., 
120 So. 15, 167 La 583, mandate 
conformed to, App, 121 So. 215 
—Davis V. Fergnison, 132 So. 289, 
17 La App. 149, avoided on other 
grounds 136 So. 293, 173 La. 132— 
Kansas City Southern Ry, v. Baker 
Gasoline Co, 127 So. 442, 13 La. 
App. 106. 

Mo.—^Milne Lumber Co v. Michigran 
Cent. R. Co, App, 57 S.W.2d 732. 

NJ.—^New York, S. & W. R. Co v. 
Taylor-Fichter Steel Const. Co., 186 
A. 462, 14 N J Misc. 567, affirmed 
189 A 52, 117 NJ.Law 425. 

Ohio —^Baltimore & O. S R. Co v. 
Proctor & Gamble Co, 31 Ohio N. 
P..NS, 169. 

Va—Smokeless Fuel Co v. Chesa¬ 
peake & O. Ry. Co., 140 S.E 823, 
149 Va 13—blames v. Norfolk & W 
Ry Co, 129 S E 321, 143 Va 865— 
North Shore Improvement Co v 
New York, P. & N. R Co., 108 S 
E. 11. 130 Va. 464 

Wash—State v. Public Service Com¬ 
mission of Washington, 162 P* 523, 
94 Wash 274. 

78l U-S.—Mam Island Creek Coal 
Co V Chesapeake & O Ry. Co, C. 
CAKy. 23 F 2d 248 

Cal—Southern Pac. Co v. Grangers’ 
Business Ass'n, 1 P.2d 477, 115 CaJ 
App. 256 


Ind—Davis v. Steele. 146 N.B. 425. 
83 Ind App. 300, petition denied 147 
N.E. 632, 83 Ind.App. 300. 

Ohio —^Baltimore & O. S R Co. v. 
Proctor & Gamble Co., 21 Ohio N. 
P..NS. 169 

Va.—North Shore Improvement Co. 
V. New York. P, & N. R. Co, 168 
S.E. 11. 130 Va. 464. 

10 C J. p 468 note 44. 

T9- U.S.—^Main Island Creek Coal 
Co V. Chesapeake & O. Ry Co.. 
C C.A.Ky, 23 F 2d 248. 

CaL—Southern Pac. Co. v. Grangers' 
Busmess Ass'n, 1 P.2d 477, 115 Cal 
App. 256. 

Ind—Davis v. Steele, 146 N.E. 425, 
83 Ind App 300, petition denied 147 
NE. 632, 83 Ind App. 300 
Mo.—^McGee v. Chicago, etc., R. Co., 
71 Mo App. 310 

Ohio —^Baltimore & O. S. R. Co. v- 
Proctor & Gamble Co, 21 Ohio N. 
P.NS, 169 

Va —North Shore Improvement Co. 
V. New York, P. & N R. Co., 108 
S E. 11, 130 Va. 464. 

aOi U.S.—^Mam Island Creek Coal 
Co. V. Chesapeake & O. Ry Co, C. 
CAtKy.. 23 P2d 248 
Ohio.—Baltimore & O. S. R Co v. 
Proctor & Gamble Co, 21 Ohio N. 
P,N.S, 169. 

Va.—North Shore Improvement Co v. 
New York, P. & N. R. Co, 108 S E. 
11, 130 Va. 464. 

SI- U S —^Main Island Creek Coal 
Co V. Chesapeake & O Ry. Co, G 
CAKy. 23 P2d 248 
Va—^North Shore Improvement Co. 
V. New York, P. & N. R. Co., 108 
S E 11. 130 Va. 464 

SSL U S —^Raleigh Smokeless Fuel 
Co V. Virginian Ry. Co, C C.A Va., 
43 F 2d 555—National Refining Co. 
V. St Louis, I M & S. Ry. Co, 
Ohio, 237 F. 347. 150 C C.A. 361, 
affirming, DC, St. Louis. I M & 
S. Ry Co. V National Refining Co, 
226 F. 357 

Ala.—^U S Fidelity & Guaranty Co. 
V. Central of Georgia Ry. Co, 147 
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a whole, S3 consideration may he given to ex¬ 
trinsic circumstances,®^ such as the purpose sought 
to be achieved,®^ or a custom or usage of the par¬ 
ties ®® 

If the ambiguity occurs in a rule promulgated by 
the earner, such rule will be construed most strong¬ 
ly against the carrier and in favor of the person 
whose duty it is to load or unload and who had no 
part in the formulation of the rule ;®7 and the court 
will not give a rule a broader construction than its 
language indicates, unless the reason of the thmg 
and the surrounding circumstances require it so to 
do.®8 

Where a demurrage rule or contract is reasonably 
susceptible of two constructions, one of which is le¬ 
gal and the other of which would render it illegal, 
the courts will ordinarily adopt the construction 
which will sustam the legality of the rule or con- 
tract,®® since an illegal result will not be presumed 
to have been mtended.®® 


A joint practical construction acquiesced in by 
the carrier during the existence of an emergency is 
not available to the shipper with respect to a demur¬ 
rage claim arising after the emergency has passed 
and the carrier has given notice that the practice 
will be discontinued.®^ 

If the parties have agreed that a proposed de¬ 
murrage agreement shall not be effective until the 
carrier has furnished the other party a sigpried copy 
of it, the receipt of an unsigned copy imposes no lia¬ 
bility although It IS accompanied by a letter stating 
that it has been signed.®® 

Pursuant to the foregoing rules, and the rules al¬ 
ready discussed in § 303 supra, the courts have con¬ 
strued and given effect to demurrage rules or pro¬ 
visions relating to the period or time during which 
the demurrage tariff should be in effect,®® the time 
from which the free period for unloading should be 
computed,®^ the length of such period,®® the time 
when, and circumstances under which, a car should 
be regarded as released,®® the particular type of 


So «S1. 226 Ala. 606, 87 A.i:..R 
1028. 

83;. U S —^E]mmons Coal Mining: Co. v 
Norfolk & W. Ry Co, CCAPa. 3 
F.2d 525. affirmed 47 S Ct. 254, 272 

U. S. 709, 71 L Ed. 485. 

Va.—Smokeless Fuel Co v. Chesa¬ 
peake & O Ry. Co, 140 S.E. 823, 
149 Va. 13. 

84L U S —^Raleigrh Smokeless Fuel 
Co. V. Firgrinian Ry Co, C C A,Va., 
43 F.2d 555—^National Refining Co 
y, St Louis, I. M. & S Ry. Co, 
Ohio, 237 F. 347, 150 CC.A. 361, 
affirming, D C., St. Louis, I M. & S 
Ry Co V. National Refining Co., 
226 F. 357. 

US'. TJ S.—^National Refining Co. v 
St- Louis, I. M. & S Ry. Co, supra 

8 & IT S —^Raleigh Smokeless Fuel 
Go. V Vi'-gmian Ry. Co, CCAVa., 
43 F.2d 555. 

S7- Ala. — TJ. S Fidelity & Guaranty 
Co. V Central of Georgia Ry Co, 
147 So. 891. 226 Ala 606, 87 A.L.R 
1028. 

10 C.J. p 468 note 44 

U S.—^Raleigh Smokeless Fuel 
Co. V Virginian Ry. Co, C CAi-Va., 
43 F 2d 555 

Ala.—TJ. S. Fidelity & Guaranty Co 

V. Central of Georgia Ry Co, 147 
So 891. 226 Ala. 606, 87 A.L R. 
1028. 

10 C.J. p 468 note 44. 

88 . Wash—Stale v Public Service 
Commission of Washington, 162 P 
523, 94 Wash 274 

Illegal applicatioiL to interstate com- 
xnerce 

A reciprocal demurrage rule has 
been held not to be applicable to 


cars in interstate commerce where it 
IS not expressly applicable thereto, 
and, if applicable, would be illegal. 
—State V Public Service Commission 
of Washington, 162 P. 523, 94 Wash. 
274. 

90. Wash.—State v. Public Service 
Commission of Washington, supra. 
91- TJ S.—^Main Island Creek Coal 
Co. V. Chesapeake & O. Ry. Co, 
C.C.A.Ky, 23 F2d 248. 

92. N-J —^New York, S & W. R. Co. 
V. Taylor-Fichter Steel Const. Co, 
186 A. 462, 14 N.J Misc. 567, af¬ 
firmed 189 A. 52, 117 N.J.Law 425. 

93. Seasonal tariff 

A local tariff providing special de- I 
murrage rules and charges on par¬ 
ticular property held for tranship¬ 
ment during a specified season of the 
year has been held to be only a sea¬ 
sonal tariff, and not to preclude the 
recovery of demurrage on shipments 
commenced between such seasons, al¬ 
though such recovery is based on a 
tariff which does not go into effect 
until after the commencement of 
such shipments—^Toledo & O C Ry. 
Co V. Chesapeake & Ohio Coal & 
Coke Co.. DCWVa., 238 F. 629, af¬ 
firmed Chesapeake & Ohio Coal & 
Coke Co V. Toledo & O C Ry. Co, 
245 F. 917, 158 CCA. 205, error al¬ 
lowed Chesapeake & Ohio Coal & 
Coke Go V Toledo & O C Ry. Co., 
247 F 1002, 159 CCA 662. and er¬ 
ror dismissed 39 SCt 289. 249 TJ.S. 
585, 63 L.Ed. 788. 

94. Computation from day after ar¬ 
rival 

(1) Under the rules of the inter¬ 
state commerce commission, demur¬ 
rage must be computed from seven 
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A- M. of the day following the ar¬ 
rival of the car in the railroad yard, 
thus excluding the day on which the 
car actually arrives, but including 
the day of its release—^New Jersey 
Cent R. Co v Momsdale Coal Co, 
22 Pa List. 712, 714. 

(2) Such method of computing the 
free time is in accordance with a 
statutory provision that, “time in all 
cases shall be so computed as to ex¬ 
clude the first and include the last 
days of any such prescribed period 
or duration of time.”—New Jersey 
Cent. R Co. v Momsdale Coal Co, 
supra. 

9& Xiength of time dependent on 
‘‘capacity” of cars 

The word “capacity” in a stat¬ 
ute allowing a specified time for un¬ 
loading cars of a particular capacity 
has been held to mean, not the es¬ 
timated carrying capacity of the car, 
but the weight of the load—^E R. 
Darlington Lumber Co. v. Missouri 
Pac. R. Co, 116 S W 530, 216 Mo 658. 

98. Release and substitution of cars 
held by coal exchange 

(1) A coal tariff providing for de¬ 
murrage until coal IS ordered out by 
the shipper has been construed to 
authorize the charging of demurrage 
against a member of a shippers' coal 
exchange until he has ordered out a 
quantity of coal equal to that ship¬ 
ped by him, notwithstanding his cars 
have already been ordered out by 
another member, where, in accord¬ 
ance with an agrreement of the mem¬ 
bers of the coal exchange, substitut¬ 
ed cars are held awaiting the order 
of the first member 
U.S —Emmons Coal Mining Co. v. 

Norfolk & W. Ry. Co, C.C.A.Pa., 
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car®*^ or holding^* for which demurrage is to be 
charged, or the type of place or track on which the 
cars must be held or detained to be subject to, or 
exempt from, demurrage.®^ The construction of 
provisions relating to matters specifically dealt with 


in the preceding and followmg sections on demur¬ 
rage will be found considered in those sections. 

§ 344. Who Liable for Demurrage 

As a general rule, the person primarily liable for 


3 F2d 525, affirmed 47 S Ct. 254, 
272 US. 709, 71 LEd. 4S5. 

Va—James v Norfolk & W Ry Co. 
129 SB 321, 143 Va 865—Smoke¬ 
less Fuel Co V Chesapeake & O 
Ry Co, 128 SE 624, 142 Va 355 

(2) In such a case, the shipping 
member is not relieved by a tariff 
rule providing that coal car should 
be deemed released when vessel reg¬ 
istered for cargo or fuel supply, “ex¬ 
cept that, when cars are unloaded 
before vessel registers, such cars 
shall be released when unloaded.” 
U.S —Emmons Coal Mining Co. v 

Norfolk & W. Ry Co, supra 
Va.—Smokeless Fuel Co. v. Chesa¬ 
peake & O. Ry. Co., supra. 

(3) Such a practice does not con¬ 
stitute the grivmg of a service to 
members not given to nonmembers 
under the tariff, since the substitu¬ 
tion does not essentially change the 
situation between the shipper and 
the carrier from what it was prior to 
substitution, in that the carrier con¬ 
tinues to have Its cars detained and 
the shipper continues to have title 
to an amount of coal equal to that 
originally shipped by him 

U S —^Emmons Coal Mining Co. v. 

Norfolk & W- Ry Co, supra. 

Va—^James v. Norfolk & W. Ry Co., 
supra—Smokeless Fuel Co. v. 
Chesapeake & O. Ry. Co, supra I 

(4) Moreover, this is so although 
the amount paid by a particular 
member is different from what it 
would be if he were a nonmember 
where the rate charged by the ear¬ 
ner is the same irrespective of! 
whether the shipper is a member or 
nonmember.—Smokeless Fuel Co. v. 
Chesapeake & O Ry. Co, supra. 

UnloadiiLg in order of arrival 

(1) Under a tariff and agreement 
not requiring a earner to unload cars 
in the order of their arrival demur¬ 
rage may be computed by any rule 
not increasing its aggregate amount 
over what it would be were cars un¬ 
loaded in the order of arrival — 
Smokeless Fuel Co. v, Chesapeake Sc 
O Ry Co, 140 SE 823, 149 Va. 13 

(2) Thus, although not expressly 
authorizing demurrage on cars not 
unloaded in the order of arrival, ‘a 
coal tariff providing for settlement 
on the basis of detention of cars re¬ 
leased during a month has been con¬ 
strued to authorize the charging of 
demurrage, computed in accordance 
with an “average demurrage agree¬ 
ment” of the members of a shippers’ 
coal exchange, on cars not unloaded 
by the carrier in the order of arrival. 


provided the aggregate amount of 
such charge is not increased over 
what it would be were the cars un¬ 
loaded in the order of arrival.— 
Smokeless Fuel Co. v. Chesapeake & 
O Ry Co, supra. 

97. "Cars in railroad service" 

(1) Cars to which a carrier may 
resort for the purpose of discharg^ing 
its duty to supply cars necessary to 
accommodate the traffic passing over 
Its road have been held to be “in rail¬ 
road service” within the meaning of 
a earner’s tariff imposing demurrage 
on such cars—National Refining Co. 
V. St. Louis. L M & S. Ry Co, Ohio, 
237 F 347, 150 C.C A 361, affirming, 
DC, St. Louis, L M. & S. Ry Co 
V. National Refining Co., 226 F. 357 

(2) In accordance therewith, pri¬ 
vate cars used for transportation 
purposes by the earner with the 
owner’s consent have been held to 
be “m railroad service” within the 
meaning of such tariff.—^National Re¬ 
fining Co. V. St- Louis, L M. & S Ry. 
Co, supra. 

XTatuze ox type of load 

(1) A tariff providmg for demur¬ 
rage except as to cars loaded with 
specified types of freight has been 
held to authorize demurrage on cars 
loaded with types of freight not ex¬ 
pressly excepted—Davis v Ferguson, 
132 So. 289, 17 La.App. 149, avoided 
on other grounds 136 So. 293, 173 La 
132. 

(2) Thus a tanff not expressly ex¬ 
cepting from its operation cars load¬ 
ed with hay has been held to au¬ 
thorize demurrage on cars so loaded. 
—Davis V. Ferguson, supra. 

"Private cars" 

(1) A demurrage tariff provision, 
exempting “private cars,” including 
leased cars, from demurrage, is not 
limited in its application to cars 
leased from an owner other than a 
railroad—Mellon v. J M Burguieres 
Co, 120 So. 15, 167 La. 583, mandate 
conformed to, App., 121 So. 215 

(2) Hence, railroad cars, assigned 
exclusively to sugar manufacturer 
for sugar-making season, are “pri¬ 
vate cars” within such exemption — 
Mellon V. J M Burguieres Co., supra 
9a. Molding for reconsignment or 

xeshipmexLt 

(1) Cars consigned to members of 
hay and grain exchange, whose yards 
could not hold them, necessitating 
storage by railroad elsewhere, al¬ 
though not intended to be unloaded 
m plugging yard of consignee but 
merely to be plugged and inspected | 
for resale on sample, are subject to 
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demurrage, under a demurragre tariff 
imposing such charge on “cars held 
for or by consignors or consignees 
for loading, unloading, forwarding 
directions, or for any other purpos¬ 
es”—Granger v. Davis, CLCAOhio, 2 
F.2d 695. 

(2) In such a case, since the cars 
are merely “plugged” or unloaded to 
the extent necessary for inspection 
they are not cars held for ‘‘loading or 
unloading ”—Granger v- Davis, su¬ 
pra. 

(3) They are, however, cars held 
for “reshipment or reconsignment” 
and are governed by rule published 
in demurrage tariff providing for 
free time where cars “are held” for 
consignment or reshipment in same 
car, the words “are held” meaning 
held either by consignors or con¬ 
signees.—Granger v Davis, supra. 
MecoiLsigii'*«ipqi\t to embargo points 

A rule providmg that demurrage is 
not collectable, under tariffs contain¬ 
ing no restrictions against reconsign- 
ment to embargo points, has been 
held inapplicable to shipper intend¬ 
ing to evade embargo—^Rrauss Bros. 
Lumber Co. v. Mellon, C.C.A.Ala., 30 
P2d 901, conforming to 48 S.Ct 358, 
276 US 386, 72 LEd 620, which re¬ 
versed, CCA., 18 P2d 369, certio¬ 
rari granted 48 S.Ct 35. 275 U.S. 513, 
72 LEd- 400, amended 48 S.Ct 527, 
72 LEd 1018, certiorari denied 49 H 
Ct. 513, 279 U S 872, 73 L.Ed. 1008. 

99. Cars held at ‘^ume sidings" 

Carrier's yard tracks one hundred 
miles from the shipper’s miTi ps have 
been held not to constitute “name 
sidings,” within the meaning of a 
tariff excepting loaded coal cars held 
at mine sidmgs from demurrage, 
even where by usage such yards had 
been regarded as mine sidings for 
the purposes of such tariff.—Main 
Island Creek Coal Co. v. Chesapeake 
& O Ry Co , C C A Ry., 23 P 2d 248. 

Privately owned txacks 

(1) A track owned by the earner 
is not a private track within the 
meaning of a tariff exceptmg private 
cars from demurrage where held on 
tracks owned hy the owner of the 
cars.—Kansas City Southern Ry. v. 
Baker Gasoline Co., 127 So. 442, 13 
La App 106. 

(2) Furthermore, this is so al¬ 
though the track is situated on the 
consignee’s premises.—National Re¬ 
fining Co. V- St Louis, I. M & S- Ry. 
Co.. Ohio, 237 F 347, 150 CCA. 361, 
affirming, D.C., St. Loui^ I. M. & S. 
Ry Co. V. National Refi»nng Co., 226 
F. 357. 



§ 344 


CARRIERS 


13 C.J.S 


demurrage charges is the one through whose default or 
breach of duty the detention or delay in unloading oc> 
curred. 

As a general rule, the person primarily liable for 
demurrage charges is the one through whose default 
or breach of duty the detention or delay m unload¬ 
ing occurred.1 

Very often the consignee is the person held liable 
for demurrage charges due to the fact that, in ac¬ 
cordance with the rules stated in § 316 supra, he has 
in some sufficient manner assumed the responsibility 
therefor or the duty to unload the shipment.^ 
Moreover, if the consignee has bound himself to 
accept the shipment, he cannot relieve himself from 
liability for demurrage charges thereon by request¬ 
ing the carrier not to make delivery,^ or by refusing 
to accept the goods,^ nor can he escape liability for 
such charges by setting up lack of notice of the re¬ 
scission of an illegal embargo.® Also, if the con- 
sigptiee assumes liability by exercising control over 
the shipment, his liability is not affected by the fact 
that the goods contained in the shipment do not con¬ 
form to the contract between him and the con¬ 
signor.® The consignee is not liable for demur¬ 
rage, however, if he has m no manner authorized 
the shipment to be made in his behalf or assumed to 
exercise control or dominion over it; and be cannot 
be held responsible for demurrage if he counter¬ 


mands his order for the shipment before the goods 
have been delivered to the carrier and refuses to 
accept them upon their arrival.^ It has been held 
that a consignee accepting and unloading a ship¬ 
ment does not impliedly contract to pay unknown 
demurrage charges which accrued because the cars 
were kept out of service at intermediate points; 
and that the carrier may be estopped to collect such 
charges from the consignee where it delays for 
many years and instructs him to pay the full pur¬ 
chase price to the vendor who was primarily re¬ 
sponsible for the charges.® A shipping exchange or 
association, which received shipments only as agent 
for the shippers and owners, is not liable for de¬ 
murrage, although named as consignee in the bills 
of lading, where the contract with the carrier clear¬ 
ly contemplated that the members of the exchange 
rather than the exchange itself should be liable for 
demurrage.® 

It has been said that a person who is both con¬ 
signor and consignee is the party primarily re¬ 
sponsible for demurrage; and the carrier may col¬ 
lect the charges from him after the goods have been 
delivered to a third person at his positive and un¬ 
conditional direction.1® The shipper or consignor 
may be subject to liability where the consignee has 
refused to receive the shipment and the former has 
been given notice of such nonacceptance,^^ or 


1- U.S.—^Emmons Coal Miningr Co. v. 
Norfolk & W. Ry. Co. CCA Pa., 3 
F 2d 525, afiOrmingr, I>.C., Norfolk & 
W. Ry, Co V. Emmons Coal Min¬ 
ing Co, 287 F. 168, affirmed 47 S 
Ct. 254, 272 U.S 709, 71 LEd 485 

Miss —Vanderbilt v. Planters' Oil 
Mill & Gin Co, 106 So. 14, 140 
Miss. 427. 

Pa.—^Baltimore & O. R. Co. v Ii. B 
Foster Co, 81 Pa Super. 304. 

W.Va.—Davis v. Lawrence Oil & Gas 
Co., 117 SE 692. 94 W.Va. 73, 30 
A.LR 163 

2. US —^Davis V. Timmonsville Oil 
Co., CCAS.C, 285 F 470. 

ni.— ^Indiana Harbor Belt R Co. v. 
Lieberman, 245 Ill App. 503 

N C.—Davis V Greensboro Ware¬ 
house & Storage Co., 120 SE 462, 
186 N.C. €76, certiorari denied 
Greensboro Warehouse & Storage 
Co. V. Davis, 44 S.Ct. 453, 264 U. 
S. 594. 68 L.Ed 866 

Ohio.—Pennsylvania R Co. v. Rice 
Coal Co., 148 N E. 349, 113 Ohio St 
34—S. A. Gerrard Co v New York, 
N H & H R Co, 176 NE 126, 39 
Ohio App. 84 

S C-—^Boney v Atlantic Coast Line 
R Co, 126 SE. 46, 130 SC 439, 
37 A L R- 1313 

Va.—Eastern Coal & Export Corpora¬ 
tion V. Norfolk & W. Ry. Co, 138 | 
S.E. 471, 148 Va 140, certiorari de- I 


nied 48 SCt 207, 276 U.S 615, 72 
LEd 732. 

W.Va—Davis v Lawrence Oil & Gas 
Co. 117 S.E 692, 94 WVa 73, 30 
ALR. 163. 

10 C.J. p 470 note 69. 

Acceptance and iuilo*id^ner of cars 
by consignee renders him liable for 
demurrage charges although the 
shipment was unauthorized and he 
did everythmg within his power to 
prevent it from bemg made.—^Davis 
V Timmonsville Oil Co., C C A S C, 
285 F. 470. 

Original consignee giving diversion 
order held liable for demurrage 
charges where consignee m diversion 
order refused shipment.—^S. A Ger¬ 
rard Co. V. New York, N. H & H 
R Co., 176 N.B 126, 39 Ohio App. 84 

3L U.S.—Menasha Paper Co v. Chi¬ 
cago & Northwestern Ry. Co., Wis, 
36 S.Ct. 501, 241 US. 55, 60 LEd. 
885. 

A Ga—Southern Flour & Gram Co 
V. Seaboard Air Line Ry, 95 S E. 
997. 22 GaApp. 403. 

5. U S.—^Menasha Paper Co. v. Chi¬ 
cago & Northwestern Ry. Co., Wis, 
36 set. 501, 241 US. 55. 60 LEd 
885 

6. WVa—^Davis v Lawrence Oil & 
Gas Co. 117 S.E. 692, 94 W.Va 73, 
30 A.L.R. 163 


7- SC—Davis V. Allen, 117 S.E 547, 
124 SC 297 

a. Ohio—Cleveland, C, C. & St. L 
Ry Co V McKenzie Lumber Co, 
147 NE. 8, 112 Ohio St. 80 

9- US —^In re Tidewater Coal Exch, 
DC.Va, 292 F 225. affirmed, C.C 
A, 296 F. 701, certiorari denied Da¬ 
vis V. Coyle. 44 S.Ct. 454, 264 US. 
596, 68 L Ed. 868. 

Va—^James v Norfolk & W. Ry. Co, 
129 S E 321, 143 Va. 865. 

la Pa—^Baltimore & O R. Co. v. 
L. B Poster Co., 81 Pa Super. 304. 

11- Ohio—S. A, Gerrard Co v. New 
York. N H & H. R Co., 176 NE. 
126, 39 Ohio App 84—^Moores Lime 
Co V Norfolk & W. Ry. Co, 6 Ohio 
App 159. 

Tex.—^Reed v. Southern Pac. Co.. Civ. 
App., 99 SW2d 1026, error dis¬ 
missed 

10 C J. p 469 note 53. 

After rejection by reconsignee 
Where the consignor has notice 
that a consignee had refused to ac¬ 
cept carloads of goods, and directs 
the carrier to reship them, with di¬ 
rection “to allow all charges to fol¬ 
low,” and the second consignee also 
refuses to accept the goods, the con- 
sigrnor will be liable for demurrage. 
—^Baltimore^ etc. R. Co. v. Samuel, 
48 Pa Super. 274. 
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where the shipper knows that the consignee cannot 
pay for the goods, and that he himself is expected 
to pay for the use of the car while the goods are 
in it, and he allows them to remain on the tracks 
until sold to another party Under a tariff pro¬ 
viding for the collection of demurrage charges from 
the owner or consignee, the earner does not waive 
its right to collect demurrage from the consignor, 
as owner, by collecting the regular charges from 
the consignee without demanding the payment of de¬ 
murrage by the latter A consignor cannot be 
held for demurrage charges where the carrier fails 
to comply with an order of the director of railroads 
requiring goods to be sold before the charges there¬ 
on equalled or exceeded their value.^^ 

A person, who is neither the consignor nor con¬ 
signee, may assume liability for demurrage diarges 
by express contract or undertaking,!^ or by accept¬ 
ing or exercising dominion over the shipment;!® 
and it is immaterial that he was acting as an agent 
for the consigfnor or consignee if he entered into the 
contract as a principaL!*^ However, in the absence 
of special arrangement, a railroad normally has no 
right to collect demurrage from a vessel which has 
disdiarged the cargo into the cars, or the owner of 


such vessel.!* 

The €Lssignee of the hiU of lading who receives 
the goods thereunder is liable for demurrage when 
demurrage is due,!® and it is immaterial that the 
purchase of the freight by obtaining the bills of lad¬ 
ing properly indorsed was made after the arrival of 
the freight which had been shipped to the order of 
the consignor.®® Moreover, the assignee of the bill 
of lading is not relieved from liability by reason of 
the fact that notice of arrival was only g^ven to the 
consignee as required by the terms of the bill of 

lading.21 

One carrier detaining the cars of another road 
may be liable to the latter for their use during such 

detention.22 

Stockyards company. Under a carrier’s demur¬ 
rage rules, a stockyards company operating a ter¬ 
minal railroad may be liable for demurrage on cars 
delivered to it as consignee, but not on cars deliv¬ 
ered to it as a connectmg carrier for transporta¬ 
tion to consignees whose plants were reached by 
such terminal company’s lines.^® 

A cotton compress company which does not au¬ 
thorize shippers to consign cotton to it and does not 


Sale for cliarsTes | 

A consider is liable for demur-1 
rage charges from the date it re-1 
ceives notice of the consignee’s rc^-j 
fusal to accept the shipment to the 
date on which the carrier is entitled, 
under a statute, to sell the shipment i 
for Its charges—^Lancaster & Wal¬ 
lace V Louisiana Cypress Lumber 
Co, 7 LaApp. 9. 

Necessity of notice of nonacceptance 
to hold shipper see supra § 341 

12. Tex.—^Hunt v. Missouri, etc, R. 
Co, CivApp, 31 SW 523. 

13. TJ.S —^Main Island Creek Coal 
Co V. Chesapeake & O Ry. Co, C 
aAKy., 23 F.2d 248 

14ii US —^Davis v. Smutzinger, CC. 
A Pa, 281 F 640 

1& U S —^Bmmons Coal Mining Co 
V. Norfolk & W Ry. Co.. Pa, 47 
set. 254, 272 U.S 709, 71 LBd 
485, affirming, CCA, 3 F 2d 525, 
affirming, T> C, Norfolk & W. Ry. 
Co V Bmmons Coal Mining Co., 
287 F. 168 

Cal—Southern Pac. Co. v Grangers* 
Business Ass'n, 1 P 2d 477, 115 Cal 
App 256 

Va —^James v Norfolk & W Ry. Co , 
129 S.E 321, 143 Va. 865 
Shippii^ ezc'h'vnge 

(1) Member of shipping exchange 
may assume liability for demurrage 
on shipments of which exchange is 
consignee by contract entered mto 
when he •became a member of the ex¬ 
change. 


U S —^Emmons Coal Mining Co. v 
Norfolk & W. Ry. Co, Pa., 47 S Ct. 
254, 272 U S. 709, 71 L Ed 485, af¬ 
firming. C.C A.. 3 F 2d 525, affirm¬ 
ing, D C, Norfolk & W. Ry Co v. 
Emmons Coal Mining Co., 287 F 
168. 

Va.—Aron & Co. v. Chesapeake & 
O Ry Co, 151 SE 126. 153 Va 
691—^Smokeless Fuel Co v Chesa¬ 
peake & O Ry Co., 140 S E. 823, 
149 Va 13—^James v. Norfolk & i 
W Ry. Co., 129 S.E. 321, 143 Va 
865. I 

(2) Where the pooling agreement 
prohibits a transfer of shipments 
after they are placed in the pool, a 
member cannot relieve himself from 
liability for subsequently accruing 
demurrage by a transfer of his ship¬ 
ment to another member, although 
the tarifE provides that the transfer 
of a shipment will relieve the trans¬ 
feror from liability for subsequent¬ 
ly accruing demurrage, as such pro¬ 
vision applies only where the right 
to transfer has not been surrendered 
by contract 

U S —^Emmons Coal Mining Company 
V Norfolk & W By. Co, CC A.Pa. 
3 F 2d 525, affirming, D C , Norfolk 
& W Ry. Co V Emmons Coal Min¬ 
ing Co, 287 F 168, and affirmed 47 
S.Ct. 254, 272 U.S 709, 71 L Ed 485 
Va—^Eastern Coal & Export Corpo- 
poration v Norfolk & W. Ry. Co, 
138 S E. 471, 148 Va. 140, certiorari 
I denied 48 S Ct. 207, 276 U.S. 615, 

I 72 L Ed 732. 


le. N.Y.—New York Cent. B Co. v. 
Hendel, 207 N.Y S. 234, 123 Misc. 
907. 

Pa —^Pennsylvania DRailroad Co. v. 
Young, 88 Pa Super 332. 

17, Cal.—Southern Pac Co. v Gran¬ 
gers* Business Ass’n, 1 P 2d 477, 
115 Cal App. 256. 

Waxehousema.-n may be liable for 
demurrage on cars shipped by others 
in Its care, where it contracts as 
principal to be liable for such charg¬ 
es —Southern Pac Co v. Grangers’ 
Business Ass’n, 1 P.2d 477, 115 Cal 
App. 256 

18. U.S—California &. Eastern S S 
Co. V. 138,000 Feet of Lumber, D 
C Md , 23 F.2d 95. 

18- N.Y —New York Cent. R Co. v 
Hendel, 207 N Y S. 234, 123 Misc. 
907. 

Okl—^Atchison, T & S F. Ry. Co v. 

Johnson, 225 P 939, 99 Okl 72. 

10 C J. p 469 note 55. 

20 . Ohio —Cincinnati, etc, Tract Co. 
V Norfolk, etc, R. Co, 28 Ohio Cir. 
Ct 543 

21 , Okl.—Atchison, T. & S. F. Ry. 
Co V Johnson, 225 P. 939, 99 Okl. 
72 

22l Ky.—Kentucky Wagon Mfg Co. 
V. Ohio, etc, R. Co., 32 S.W. 595, 
98 Ky. 152, 17 Ky.L. 72S, 56 Am,S. 
R 326, 36 LRA 850. 

23. U.S —^Missouri Pac. R. Co. v. 
Union Stockyards Co., Neb., 204 F. 
757, 123 CCJL 131. 
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accept cotton as a consignee, but as an agent of the 
owners delivers cotton to a railroad for transporta¬ 
tion and collects from it the compress charges, is 
not liable to the earner for demurrage.^^ 

§ 345- Excuses for Nonpayment 

The payment of demurrage charges may be excused 
or avoided if the detention or delay in unloading for 
which the charge is sought to be made was due to the 
fault of the earner or the intervention of vis major- 

Payment of demurrage is usually excused or 
avoided if the detention or delay in unloading for 
which the charge is sought to be made was due to 
the fault of the carrier rather than a default or 
breach of duty of the consignee or shipper ;25 and 
it has also been held that the -fact that the deten¬ 
tion or delay was due to the intervention of vis 
major may constitute an excuse, where the obliga¬ 
tion to pay IS imposed by law instead of by express 


contract between the parties,^® but there is other 
authority to the effect that if the demurrage rules 
provide no exception from liability under such cir¬ 
cumstances the courts can make none.^^ 

In accordance with the foregoing, it has been held 
that a carrier is not entitled to collect demurrage 
for a detention or delay due to the fact that the car¬ 
rier detained the cars because of a strike on anoth¬ 
er line that the carrier failed to perform its con¬ 
tract to unload the shipment that the carrier 
failed to notify the shipper of an embargo until 
after cars were loaded;^® that the carrier had got¬ 
ten into a controversy with associated carriers as to 
the division of joint rates that the carrier placed 
obstructions in the way of the unloading by deliver¬ 
ing the cars m unreasonably large numbers or oth¬ 
erwise choking or overtaxmg the consignee’s un¬ 
loading facilities ^hat the carrier refused to sur- 


HA. Tex—^Missouri, etc, R Co v 
Capital Compress Co., 110 S W 
1014, 50 Tex.Civ.App. 572. 

*25. US—Cleveland C. C & St. L 
Ry. Co. V New York, C & St Xi 
Ry. Co.. C.CAInd, 11 R2d S50— 
Grangrer v. Davis, C C.A.Ohio, 2 P 
2d 695. 

Ark.—Kansas City Soutliem Ry. Co 
V- Ft Smith. Compress Co., 210 S 
W. 147, 138 Ark. 1 

Miss —^Iiexingrton Compress & Oil 
Mill Co. V Yazoo & M. Y. R. Co., 
95 So 92, 131 Miss. 49. 

Mo.—^Milne Lumber Co. v. Michigan 
Cent R. Co., App, 57 S.W,2d 732— 
Buschow Lumber Co. v. Union Pac. 
R. Co, 276 S.W. 409, 220 Mo App 
743 

N. Y—Lee v. Brie R. Co. 158 NY.S 
730, 173 App.Div 75 

Ohio—^Troy Wagon Works Co. v. C., 
H. & D. Ry. Co, 3 Ohio NP.,N.S., 
412. 

Pa—Clark v Baltimore & O R. Co., 
79 Pa.Super 159 

Tex.—^Hill County v. St. Louis South¬ 
western Ry. Co., Civ.App., 31 SW. 
2d 868—Davis v. Martm, CivAipp, 
287 SW 113 

Ya.—^Smokeless Fuel Co v. Chesa¬ 
peake & O. Ry. Co., 140 S.B. 823, 
149 Ya. 13. 

10 (U. p 469 notes 60-62 

T.iraitatioii of role 

“Fault on the part of the earner, 
does not preclude the collection of 
demurrage from the consignee for 
detention for which the latter is re¬ 
sponsible, but it does preclude the 
collection of demurrage for detention 
due to the fault of the carrier”— 
Smokeless Fuel Co v. Chesapeake & 

O. Ry. Co, 140 SB. 823, 829. 149 Va 
13. 

Sefanlt under contract with cxim- 
press company I 

{1) A stipulation, in an agreement ^ 


between a railroad and a cotton com¬ 
press company, that latter would not 
hold railroad for penalties or dam¬ 
ages for failure to furnish cars, was 
not an agreement on part of com¬ 
press company not to set up as a 
defense, in a suit by the railroad for 
demurrage on unloaded cars, that it 
was prevented from csarrying out its 
contract to unload cars by refusal of 
railroad to furnish cars to load out 
cotton already compressed —^Kansas 
City Southern Ry. Co v. Ft Smith 
Compress Co., 210 S.W. 147, 138 
Ark. 1. 

(2) In view of the evidence it was 
held that, under such a contract, it 
was not contemplated that compress 
company was to depend upon other 
railroads for empty cars to he load¬ 
ed with outbound cotton, so as to re¬ 
lieve the contracting railroad of duty 
to furnish such cars.—^Kansas City 
Southern Ry. Co. v. Ft. Smith Com¬ 
press Co, supra. 

(3) The fact t6e compress com¬ 
pany did not give written notice of 
congestion in accordance with con¬ 
tract provision that compress com¬ 
pany could by giving written notice 
of a congestion refuse to receive more 
cotton, did not entitle carrier to re¬ 
cover demurrage on unloaded cars due 
to congestion, where its agents had 
knowledge of congestion at all times 
and that situation was being con¬ 
stantly accentuated —^Kansas City 
Southern Ry. Co. v. Ft. Smith Com¬ 
press Co, supra. 

Provision, of a demurrage tariff, 
that no demurrage charges shall be 
assessed for detention of cars 
through railroad errors or omissions, 
refers to such errors and omissions 
after placement of the cars on de¬ 
livery track and notice thereof — 
Michigan Cent R Co v U. S, Mich, 
246 F. 353, 158 CCA. 417, certiorari 
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denied 38 S.Ct 333. 246 US. 663. 62 
LBd 928 

26u U S —Southern Ry. Co v. White, 
CCATenn.. 284 F. 560, 26 ALR 
1429. 

Ohio —^Joslin-Schmidt Co v. Balti¬ 
more & O S. W. R Co, 6 Ohio 
App. 193- 

WYa—Chesapeake & O Ry Co v. 
Board. 130 SB 524. 100 W.Ya 222, 
44 A.L R. 826. 

Reason for mle 

“Demurrage charges are assessed 
by operation of law, and are not the 
result of contract between earner 
and consignee. It is a well-establish¬ 
ed principle of law that, while an ‘act 
of Grod,’ unavoidable accident, or the 
stress of circumstance, may not ex¬ 
cuse the nonperformance of an obli¬ 
gation created by contract, they will 
excuse the nonperformance of a duty 
imposed by law.”—Chesapeake & O. 
Ry. Co. V. Board, 130 SB. 524, 525. 
100 W.Ya. 222. 44 A L R 826. 

27- U.S—North American Coal Cor¬ 
poration V. Wheeling & L. E. Ry. 
Co, CCA Ohio, 49 F 2d 253. cer¬ 
tiorari denied 52 SCt. 33, 284 U.S. 
655, 76 LBd. 555. 

28- Mo —Buschow Lumber Co v. 
Union Pac R. Co, 276 SW. 409, 
220 Mo.App. 743 

29- U.S—Cleveland. C, C. & St. L. 
Ry. Co. V. New York, C. & St. L. 
Ry Co, C-CAInd, 11 P2d 850. 

30. Tex—Davis v. Martin. Civ.App, 
287 S W. 113 

31- Ohio—^Maynard Coal Co v. Chi¬ 
cago. K. & S. Ry. Co, 4 Ohio App. 
459 

32. Tex—^Texas, etc, R. Co. v. 

Kolp. Civ App, 88 S.W 417. 

10 C J p 469 note 62. 

Tariff provision relative to **hiinclL- 
ing” 

Under provision of a demurrage 
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render the shipment or permit it to he unloaded ex¬ 
cept on the payment of excessive or improper charg¬ 
es that armed insurrectionists prevented the un¬ 
loading of the cars by threats and force ;34 or that 
the destruction of a bridge by storm delayed the re¬ 
turn of loaded cars to the earner-^® 

On the other hand, a person has been held not ex¬ 
cused or released from liability for demurrage be¬ 
cause the detention or delay resulted from a strike 
by his employees,36 his mere inability to receive and 
unload the cars within the free time allowed, after 
notice of their arrivab^*^ or an injunction restrain¬ 
ing the carrier from delivering the shipment 
or because of the fact that the carrier, due to a 
flood, could not have made use of the cars had they 
been delivered or released during the free time,^^ 
that he has an unadjusted claim for damages 
against the carrier,40 that the earner demanded ex¬ 
cessive charges where it offered to deliver the ship¬ 
ment upon payment of the amount admittedly due,^^ 


that the carrier had knowledge that a delay would 
occur,that by the carrier’s act the shipper is pre¬ 
vented from earning credit days to offset the debit 
days,^3 or because the carrier transferred the ship¬ 
ment from one car to another during the period of 
detention.^^ If the bill of lading contains a stipu¬ 
lation as to the time for unloading the cars, the 
consignee is not excused from imloading within that 
time because of unfavorable weather conditions;^® 
and a person who has entered into an average agree¬ 
ment not exempting him from liability for demur¬ 
rage under such circumstances is not excused be¬ 
cause the delay was due to a bunchmg of cars which 
was wholly caused by conditions created by a heavy 
snowfall, severe storms, and protracted intensely 
cold weather but an average agreement waiving 
the benefit of a tariff ‘‘bunching” provision exempt¬ 
ing from liability for demurrage where the delay 
IS due to a “bunching” through “act or neglect of 
the” carrier does not waive the right to be relieved 
from liability for demurrage on account of a delay 


tariff for extra free tune m case of 
bunchingr as the direct result of the 
act or ne£:lect of the carriers, bunch¬ 
mg as the result of the consignee’s 
previous fault m not accepting will 
not avail.—^Michigan Cent. R. Co. v. 
II. S.. Mich, 246 F 353, 158 CCA.| 
417, certiorari denied 38 S.Ct. 333, 246 
XJ.S. 663, 62 KEdL 928. 

33. Miss.—^Lexington Compress & 
Oil Mill Co. V. Yazoo & M. Y. R. 
Co., 95 So. 92, 131 Miss 49. 

Mo—^Milne Lumber Co. v. Michigan 
Cent. R. Co., App., 57 SW.2d 732. 
Wis—-Waters v. Becker, 186 N.W. 

167, 175 Wis 621 
10 C J- p 469 notes 60, 61. 

ITecesslty of tender of proper charges 
When a carrier demands from con¬ 
signee excessive freight on a car con¬ 
taining goods consigned to him, he is 
under no duty to tender to the ear¬ 
ner the correct amount of freight 
due on the car in order to relieve 
himself from liability for demurrage 
for delay m unloading, but the car¬ 
rier. to charge the consigmee with 
demurrage, must put him m default 
by tendering to him the car either 
on payment of the amount actually 
due for transporting it or without 
such payment in advance leaving the 
amount thereof if in dispute to be 
thereafter adjusted.—^Lexington Com¬ 
press & Oil Mill Co. V. Yazoo & M. 
Y. R. Co., 95 So. 92, 131 Miss. 49. 

Express exceptioxi in demurrage rules 
(1) Under a demurrage rule pro¬ 
viding that no demurrage will be col¬ 
lected for the detention of cars due 
to the demand of the carrier for the 
payment of “transportation charges" 
in excess of the tariff authority, the 
term “transportation charges" in¬ 
cludes demurrage charges and de¬ 


murrage cannot be collected for a de¬ 
tention due to the carrier’s demand 
for excess demurrage charges.— 
Milne Lumber Co v. Michigan Cent. 
R Co. Mo App., 57 S-W.2d 732. 

(2) However, the demand for the 
excess payment must be tbe proxi¬ 
mate cause of the detention or de¬ 
lay—^Milne Lumber Co. v. Michigan 
Cent. R. Co, supra. 

34. W.Va.—Chesapeake & O. Ry. Co. 
V. Board, 130 S.E. 524, 100 W.Ya. 
222. 44 A.L.R. 826 

35. U S —Southern Ry Co. v. White, j 
CCATenn, 284 F. 560, 26 ALR. 
1429. 

36. U.S —Sinclair Refining Co. v- 
Schaff. C.C.A.Kan, 275 F 769 

Ill—^Davis V. Keystone Steel & Wire 
Co., 148 NJE. 47, 317 HL 278 

37- Ind —Davis v. Steele, 146 N.E. 
425. 83 Ind App. 300, petition de¬ 
nied 147 N.E 632, 83 Ind.App. 300. 
10 C.J. p 469 note 63. 

XnappUcabUity of provision, exenfri-ng 
because of weather conditions 
Carrier's demurrage rules, provid¬ 
ing that when condition of weather 
made it impossible to unload cars 
without serious injury to freight 
free time should be extended, was 
inapplicable to delay in unloading 
car of oil for use on streets, because 
consignee, who had no storage facili¬ 
ties, could not, under his contract, 
place oil on streets while it was rain¬ 
ing or while streets were not in fit 
condition due to rain.—^Davis v 
Steele 146 NB 425, 83 Ind.App 300, 
petition denied 147 NE 632, 83 Ind. 
App. 300. 

38. Mo—Chicago, B. & Q R. Co v 
Fowler, 27 S W 2d 72, 224 MCo.App. 
736. 


33- Pa.—Pennsylvania R Co. v. Kit- 
tanning Iron & Steel Mfg. Co, 106 
A. 207, 263 Pa 205, reversed on 
other grounds 40 S Ct. 532, 253 U. 
S. 319, 64 L Ed- 928. 

40. Miss.—^Yazoo, etc., R. Co. v. 
Searles, 37 So. 939, 85 Miss. 520, 
564, 68 LRA. 715. 

10 C.J p 469 note 65. 

41. Miss.—^Lexington Compress & 
Oil Mill Co V. Yazoo & M. V- R. 
Co, 95 So. 92, 131 Miss. 49. 

ConditionLal trader of admitted 
charges 

Where the earner offers to make 
delivery on payment of the amoimt 
admitted by such person to be due, 
the fact that such person tenders 
such amount on the condition that 
the carrier promises not to attempt 
to collect the difference thereafter, 
and that the earner declines to mahe 
such promise, does not relieve such 
person of liability for demurrage in 
case he fails to unload.—Lexington 
Compress & Oil Mill Co v. Yazoo & 
M. V. R. Co., 95 So 92. 131 Miss. 49. 

42. Pa—^Baltimore & Ohio R Co. v. 
Noah H Swayne & Co., 26 PaDist. 
946. 

43. Ohio—^Harmon v. Jewett, Bige¬ 
low & Brooks, 9 Ohio App 350. 

44. U.S.-—Central K. Co. of New 
Jersey v. Schick, C.C.A.Pa., 38 F. 
2d 968. 

45. Mo.—^Darlingrton v. Missouri 
Pac. R. Co, 72 SW. 122, 99 Mb. 
App. 1. 18. 

'10 C.J. p 469 note 64. 

46L Ohio.—Anthony Carlin Co. v. 
Hines, 140 N.E. 99, 107 Ohio St. 
328. 
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resulting from a "bunching^' brought about by an 
act of God.'^^ Also, it has been held that, although 
the carrier may, upon learning that the consignor’s 
possession of the goods is claimed to be wrongful, 
refuse to deliver to the consignee unless the latter 
furnishes a sufficient bond, the failure or refusal of 
the consignee to make such a bond cannot be attrib¬ 
uted to him as a fault and neither the shipper or 
consignee can be held responsible for demurrage in¬ 
curred solely because of the failure or refusal to 
give such a bond.^* The fact that the tariff made it 
the duty of the carrier to load and unload the cars 
does not prevent it from charging demurrage for 
delay, where the warehouseman sought to be charg¬ 
ed had as a matter of practice handled the placmg 
and unloading of cars in his warehouse.^® 

A rule exempting the consignee from liability for 
demurrage for detention beyond the “free time . . - 
when shipments are frozen while in transit so as to 
prevent unloading during the prescribed free time,” 
has been held not to exempt carloads of ore frozen 
in transit from demurrage where the consignee had 
facilities for unloading a limited number of cars of 
frozen ore daily and the delay in unloading beyond 
the free time WSls due not to the frozen condition of 
the ore but to there being so great an accumulation 
of cars as to exceed the unloading capacity,50 

§ 346- Lrien 

Although there are some cases recognizing the car¬ 
rier’s right to a common-law lien for demurrage charges, 
the more usually accepted view seems to be that there 
is no right to a lien therefor unless it is authorized or 
allowed by statute, contract, or custom. 

Although there are a number of cases which 
might be said to recognize a carrier’s right to a 
common-law hen for demurrage charges,®! the 
more usually accepted rule appears to be that, in 
the absence of usage, statute, or contract providing 
for it, a carrier, although entitled to charge demur¬ 
rage for unreasonable delay m unloading cars, has 
no lien for such demurrage,® ^ it being considered as 


a mere breach of contract for which the party must 
seek his redress in the ordinary manner, and not by 
a detention of the goods.®* However, a carrier is 
entitled to a lien for demurrage, where express pro¬ 
vision therefor is made by the contract of shipment 
or the bill of lading,®^ where there is a usage by 
which a demurrage charge of a fixed amount per 
car for each day during which the car is unloaded 
is known to the consignee,®® or where such a hen 
is authorized by statute.®® It has been held that 
demurrage is one of the “other charges” authorized 
by the Interstate Commerce Act, so that a carrier 
has the right thereunder to a lien on shipments for 
demurrage as well as for freight or other terminal 
charges.®^ A statute which gives a lien for freight 
and storage, coupled with a power to sell therefor, 
applies to, and gives a hen for demurrage charges 
for delay in unloading cars. The hen so given ex¬ 
ists only while the earner retains dominion or con¬ 
trol of the cars, and is lost if the carrier surrenders 
possession of them. Furthermore, the lien cannot 
be sold or assigned, and is completely discharged by 
a payment of the demurrage charges by the person 
responsible therefor.®* 

While a mechanics’ or works’ lien law, giving a 
lien to those who perform labor or furnish mate¬ 
rials, may afford a carrier protection with respect 
to Its transportation charges, see supra § 325, such 
a law gives no lien for demurrage charges as they 
cannot be regarded as for labor performed.®* 

Demurrage on several cars. Where a hen for de¬ 
murrage IS enforceable and demurrage is due on 
several cars constituting the shipment, the charge 
for each car need not be enforced against it sepa¬ 
rately, but enough cars may be retained to satisfy 
the charge against all.®® 

§ 347. Rnforcement of Demurrage Charges 

Claims for demurrage charges or demurrage over¬ 
charges ordinarily may and must be enforced in ac¬ 
cordance with the rules relating to actions for the re¬ 
covery of charges or overcharges respectively. 


47- Oluo—Joslm-Schmidt Co v. Bal¬ 
timore & O. S. W. R. Co, 6 Ohio 
App 193. 

48. Ala.—Louisville & N R. Co. v 
Camody, 84 So 824, 203 Ala 522, 
reversmgr 82 So. 648, 17 Ala.App. 
158, conformed to 85 So 846, 17 
Ala App. 370. 

49. Cal.—Southern Pac. Co. v Gran¬ 
gers' Business Ass'n, 1 P 2d 477, 
115 Cal.App 256 

50. TJ.S —^Pennsylvania R Co. v. 
Rittanmg Iron & Steel Mfg Co., 40 
set 532, 253 U.S 319. 64 L Ed 
92S, reversing 106 A 207, 263 Pa. 
205 

51- N.C —^Hammer Lumber Co. v 
Seaboard Air Line Ry., 102 S E. 
508. 179 IST.C 359. 


S C.—^Thomas v. Northwestern R. 
Co of South Carolina, 98 SB 
336, 111 S.C 475 

10 C.J p 470 note 72. 

52- Pa—^Nicolelte Lumber Co. v 
People's Coal Co., 62 A 1060, 213 
Pa. 379, 3 L.R A JST S., 327, 110 Am 
S.R 550, 5 Ann.Cas. 387> reversing 
26 Pa-Super 575 

10 C.J p 470 note 73. 

53- NT.—Crommelin v. New York, 
etc , R Co, 1 Abb Bee 472, 4 Keyes 
90. 

54. Ohio —^Thomas Phillips Co. v. 
Erie R Co, 27 Ohio Cir.Ct 486. 

10 C J p 470 note 76 

55^ Mass—^Miller v. Mansfield, 112 
Mass 260 

56. Ga.—^Powell v. Seaboard Ajt 
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Line Ry., 90 S.E. 980, 19 Ga-App. 
91 

57. Okl—Gault Lumber Co. v. At¬ 
chison, etc, R. Co., 130 P 291, 37 
Okl. 24. 

58, Miss—Vanderbilt v. Planters' 
Oil Mill & Gin Co., 106 So. 14, 
140 Miss 427 

10 C.J p 470 note 78. 

59- N.J.—Central R. Co. of New 

Jersey v. Gallena-Poole. Inc, 152 
A 251, 107 NJEq 267, affirmed 
160 A. 507, 110 N.J.Eq. 559. 

60u Ga —^Pennsylvania Steel Co. v. 
Georgia R., etc., Co., 21 S E. 577, 
94 Ga. 636 

Miss—New Orleans, etc, R. Co. v- 
George, 35 So. 193, 82 Miss. 710. 

10 C.J. p 471 note 82. 
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A carrier ordinarily may and must enforce pay¬ 
ment of its claims for demurrage by an appropriate 
action or proceeding,®^ and not by a refusal to fur¬ 
nish facilities for shipment in contravention of its 
common-law obligations;®^ but it has been held 
that, on an arbitrary refusal to pay demurrage 
charges accruing in the past, the carrier is warrant¬ 
ed in refusing to switch and place cars at the ware¬ 
house of a consignee.®^ 

An action for the recovery of demurrage charges 
is ordinarily ex contractu in nature,®^ and may be 
in the form of an action of assumpsit on the com¬ 
mon counts.®® 

Such an action may properly be brought only by 
a carrier who is entitled to collect the demurrage 
charges sued for; and one carrier cannot recover 
demurrage which belongs to another which is a sep¬ 
arate and distinct corporation, although they are 
both part of the same unincorporated railway sys¬ 
tem.®® Where the members of a shipping exchange 
have agreed, by assenting to the rules and regula¬ 
tions of the exchange, to be liable for the share of 
demurrage charges apportioned to them by the com¬ 
missioner of the exchange, a carrier, in whose fa¬ 
vor demurrage charges have been incurred by the 
exchange as consignee, may, under a statute per¬ 
mitting suits by a third party beneficiary, maintain 

61- US—Norfolk & W. Ry. Co. v 
Rmmons Coal Mininsr Co, D.C.Pa., 

287 F 168 

62. Miss.—^Yazoo, etc., R. Co v. 

Searles, 37 So. 939, 85 Miss 520, 

68 L..RA. 715. 

Tenn—Dunlap Liumber Co. v. Nash¬ 
ville, etc, R. Co, 165 S.W 224, 

129 Tenn 163 
10 CJ p 471 note 85 
63- Miss.—^Tazoo, etc, R. Co. v. 

Searles, 37 So 939, 85 Miss. 520, 

68 L..RA 715 
10 CJ p 471 note 81. 

6 *. U S —^Pennsylvania R. Co. v 
Susquehanna Collieries Co, DC 
Ohio, 23 F.2d 499. 

65. WVa—^Davis v Lawrence Oil 
& Gas Co., 117 SB 692, 94 WVa. 

73, 30 A.LR. 163. 

66 - Mich—^Detroit, G H & M. Ry. 

Co v. Owosso Sugar Co, 159 N. 

W 378, 192 Mich. 533. 

67- Va —Smokeless Fuel Co. v. 

Chesapeake & O Ry. Co, 128 S 
E. 624, 142 Va. 355. 

68 . La—^Morgan's Louisiana &| 

Texas R R & S. S Co v God- 
chaux Sugars, Inc., 3 LaApp 236 

69. Pa —^Philadelphia, B & W. R 
Co. v. Quaker City Flour Mills Co., 

127 A 845. 282 Pa. 362. 

Operation of statute on preexisting 
causes of action 

As Transportation Act, 49 U S.C.A. 


an action against the members of the exchange for 
the amount of demurrage charges apportioned to 
them; and after a cause of action has thus ac¬ 
crued in favor of the carrier it is not affected by a 
subsequent attempt of the exchange to rescind its 
apportionment of demurrage charges among the 
members.®^ Both consignor and consignee may be 
joined as parties defendant where they have a com¬ 
mon interest or are jointly liable.®® 

The period of limitations prescribed by the In¬ 
terstate Commerce Act for actions to recover 
“charges or any part thereof,” is applicable to a 
carrier’s action to recover demurrage charges, and 
the same must be brought within the prescribed 
time after the cause of action accrues,®® unless the 
parties have properly extended the time by agree¬ 
ment.'^® 

A state court has no jurisdiction to pass on a 
claim for demurrage, the validity of which rests 
on an interpretation of interstate tariffs, which is 
within the exclusive jurisdiction of the federal 
courts and the interstate commerce commission.^! 

For the most part, the usual rules and those pre- 
vailmg with respect to actions to recover charges 
generally, see supra § 318, are determinative of 
questions relating to the form and suflSciency of the 
pleadings,*^® such as a petition, declaration, or state¬ 
ment of claim,'^® or an affidavit of defense ques- 

(2) As a lien for demurrage ex.- 
ists independently of contract, in 
those jurisdictions where such a lien 
IS recognized, see supra § 346, it 
is not necessary to allege or to 
prove a special contract with ref¬ 
erence thereto.—^Pittsburgh, etc, R 
Co. V H L. Mooar Lumber Co, 27 
Ohio CirCt. 588. 

Petition, declaratioii, or statement 
htiLd insnfflcieiit 

(b) In an action for demurrage, 
where it did not appear in the state¬ 
ment of the claim that carrier no¬ 
tified shipper of consignee's refusal, 
as required by the demurrage rules, 
the statement of claim was insuffi¬ 
cient—^Davis V- Smutzinger, CC.A. 
Pa., 281 F 640 

(2) Averment that demurrage was 
for detention of car on interchange 
tracks will not support charge for 
time between arrival of car and 
placement.—^Pennsylvania R Co v. 
Coles, 87 Pa.Super. 432. 

(3) Carrier has been held not en¬ 
titled to recover demurrage, where, 
number of cars held at receiving 
point, because consignee's track was 
filled, was not shown—^BCill County 
V. St. Louis Southwestern Ry. Co., 
Tex Civ.App., 31 S W 2d 868 

74- Affidavit of defmse held snflU 
dent 

(1) Where the action is based on 
a rule of the carrier's own rnakiog. 


§ 16 (3), requiring that “all actions” 
for carriers’ charges be prosecuted 
within three years “from the time 
the cause of action accrues," speci¬ 
fies no time in future when it is to 
be operative, it affects all causes of 
action from date of enactment and 
gives causes already accrued full 
three years from passage, if not bar¬ 
red in less time by state statute m 
effect when cause accrued, although 
cause arose more than three years 
before passage of federal act.—^Phil¬ 
adelphia, B. & W R.' Co. V. Quaker 
City Flour Mills Co, 127 A. 845, 282 
Pa 362 

70- U S.—Pennsylvania R. Co. v. 
Susquehanna Colhenes Co, D.C 
Ohio, 23 F.2d 499. 

71- Ohio—^Bines v Anthony Carlin 
Co, 23 Ohio N-P.,NS., 457. 

72. U S.—^Davis v Smutzinger, C C 
A Pa 281 F. 640 

73. Petition, declaratioii, or state¬ 
ment hdd sufficient 

(1) A declaration alleging that 
plaintiff and defendant were parties 
to a contract of shipment over plam- 
tififs road and that since the demur¬ 
rage rule was adopted it had formed 
part of the contract of shipment, 
sufficiently alleges an implied con¬ 
tract to pay demurrage.—^Pennsyl- 
vama R Co. v. Midvale Steel Co, 
51 A. 313, 201 Pa. 624, 88 Am S.R 
836. 


813 



§ 347 CARRIERS 13 C. J. S. 

tions relating to presumptions and burden of I suiOSciency of evidence and matters pertaining to 
proof, *^5 and the admissibility^® and weight and j 


an affidavit of defense specifically 
denying- the existence of the rule is 
sufficient to prevent judgment for 
want of a sufficient affidavit of de¬ 
fense—Pennsylvania Co. v Marquis 
Liimestone, etc, Co., 31 Pa Super. 
198 

(2) So an affidavit of defense al¬ 
leging that defendant was not in 
default as respects the detention of 
any of the cars, that he wished to 
unload them within the free time 
allowed, but was prevented from 
doing so by the railroad company, 
stating the causes which brought 
about such prevention, is sufficient. 
—Pennsylvania R. Co v. Keally, SI 
A. 646. 232 Pa. 567, 

Aiitds>vit of defense held. msiiilLc'<u*t 

(1) In an action to recover demur¬ 
rage chargees on asn interstate com¬ 
merce shipment, where the state¬ 
ment sets forth that plaintiff receiv¬ 
ed for shipment certain cars of coal 
from consigrnor, which consignee re¬ 
fused to accept, the consignor is 
liable for the demurrage charges, 
and an affidavit of defense is in¬ 
sufficient which admits that the cars 
were shipped at the order of defend¬ 
ants and does not* specifically deny 
they were the shippers of the coal. 
—^Pennsylvania R Co v, Whitney & 
Kemmerer. 73 Pa,Super 588. 

(2) Furthermore, the fact that 

coal was shipped by another com¬ 
pany at the order of the defendants 
did not constitute a defense, where 
the affidavit admitted that defend¬ 
ants had ordered the coal company 
to make the shipment, as that would 
confer upon that company authority 
to name defendants as consignors, or 
if the coal company had made the 
shipment in its own name, it was 
the agent of the defendants, .and 
the latter were undisclosed con¬ 
signors, and consequently liable for 
the demurrage which accrued, when 
the ^consignee refused to accept the 
shipment.—-Pennsylvania R. Co. v. 
Whitney & Kemmerer. supra j 

75. Xnferemce of owner’s liability ^ 

Where a builder arranged with 
the carrier to store steel until used, 
the owner, in seeking to avoid lia¬ 
bility for storage charge, was bound 
to show that by its contract with 
the builder he was ultimately lia¬ 
ble for such charges, and if he does 
not the inference arises that he was 
ultimately liable —^In re Arhngton 
Hotel Co. 9S A 186, 11 Del Ch. 137 

Surdoi of proof 

(1) Where a carrier under a rule 
entitling it to demurrage on cars 
of coal held at a certain harbor at 
the terminus of its line '‘or inter¬ 
mediate storage yaids for transship¬ 
ment,*’ sues for demurrage on cars 


consigned to such place, but held m 
transit at storage yards fourteen 
miles therefrom, it must plead and 
prove such rule, and that consignee 
did not have facilities at the dock 
to receive the freight during the 
time for which demurrage was 
claimed—Bessemer & L E R Co. v 
Ford Collieries Co. 116 A 802. 273 
Pa 166. 

(2) A party relying on an excep¬ 
tion to make out his defense, such 
as the fact that a car on a private 
track is not subject to the demur¬ 
rage rules of the earner, has the 
burden of allegnng and provmg facts 
necessary to brmg him within the 
exception —Davis v- Steele, 147 N E 
632. 83 IndApp 300, denying peti¬ 
tion 146 N.E 425, 83 IndA^pp 300 

(3) Where the earner contracted 
with the consignee to store certain 
steel, and sought to hold the owner 
liable for the charges, ir had the 
burden of showing that the con¬ 
signee acted as the owner's agent in 
the contract—In re Arlington Hotel 
Co. 98 A 186. 11 Del Ch 137. 

(4) A carrim- may make a prima 
facie case for the recovery of de¬ 
murrage charges, by showing a de¬ 
lay in unloading after the lapse of 
the freetime period—Garrison Coal 
Co. V. Hmes. 247 P 62. 118 Okl 251, 
46 AD.R. 1151. 

(5) However, the 'consignee may 
make out a prima facie defense by 
showing displacement of the cars 
during such time and then the bur¬ 
den IS on the carrier to show that 
the displacement of cars resulted 
from reasonable ‘Conduct—Garrison 
Coal Co. V. Hines, supra. 

76L Evideiice held aA-mfsRfhie 

(1) In an action to recover demur¬ 
rage charges on an interstate ship¬ 
ment, the court may properly pef^ 
mit the mtroduction m evidence of 
a state law providmg for the sale 
of goods for charges.—Central R. 
Co of N. J. V. Schidk. CC.APa, 38 
F 2d 968. 

(2) Testimony by agent that he 
mailed notices that certain cars were 
held for demurrage has been held 
admissible, although agent’s notice 
was based on information received 
from other sources—^Hill County v- 
St. Louis Southwestern Ry. Co., Tex. 
CivApp.. 31 SW2d 868 

(3) In action by director general 
of railways to recover demurrage 
charge, it was held error to exclude 
'testimony undertaking to show pe¬ 
riod of ti m e cars were interfered 
with by carrier through switching 
within forty-eight hours’ free time 
for unloadmg shipment—Garrison 
Coal Co. V. Hines, 247 P. 62, 118 Okl- 
251, 46 AHR. 1151. 
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(4) A person suing for a car¬ 
rier’s unreasonable detention of a 
private car is entitled to introduce 
evidence as to the reasonable rental 
value of the car—Gustafson v. 
Michigan Cent. R Co, 218 Ill App. 
402, affirmed 129 NB. 516, 296 Ill 4L 
Evidence held ina^-mifissible 

(1) Schedule of demurrage charg¬ 
es not authorized by slate public 
service commission was properly re¬ 
jected in railway suit against ship¬ 
per for demurrage on intra-state 
shipment.—Seaboard Ar Line Ry. 
Co. V Trask, 136 S.E. 106, 36 Ga. 
App. 236. 

(2) Testimony that carrier did not 
place cars at places convenient for 
unloading was inadmissible in suit 
for demurrage, where no such de¬ 
fense was pleaded.—Kansas City 
Southern Ry. v. Baker Gasoline Co., 
127 So 442, 13 La App lOG. 

(3) Testimony as to agfreement by 
consignee’s employee to pay demur¬ 
rage charges claimed prior to time 
car was delivered to consignee—A 

M. Lewin Lumber Co. v Louisville 
& N. Ry Co.. 19 Ohio App 152 

77. Ill—Grand Trunk Western Ry. 

Co. V- Hales & Hunter Co.. 233 Ill. 

App 109—Gustafson v. Michigan 

Cent. R. Co, 218 Ill App. 402, af¬ 
firmed 129 NE. 516, 296 Ill. 41. 

See Chicago & A R. Co. v. Wool- 

ner Distilling Co., 196 Ill.App. 412. 
10 CJ p 471 note 94 
Evidence held sufficient 

(1) To go to the jury.—Norfolk 
& S. R. Co V Albemarle Fertilizer 
Co., 124 SE 127, 188 NC 137. 

(2) To show that railroad to 
which cars had been delivered under 
an agreement was either the agent 
or part of the plant equipment of 
defendant steel company — Pitts¬ 
burgh & L. E R Co. V Clinton Iron 
& Steel Co, 101 A 1048, 258 Pa. 
338 

(3) To show that scrap iron was 
delivered in railroad cars at “shlp- 
Side.”—^International-Great Northern 
R. Co. V. Singer Iron & Steel Co, 
Tex.Civ-App, 96 S.W 2d 1003. 

<4) To show that ten days was a 
reasonable time for unloading and 
storing coal.—Waters v. Becker, 186 

N. W. 167, 175 Wis 621. 

(5) To show that warehouseman 
received notice of arrival of cars 
as required by tariffs —Southern 
Pac. Co V Grangers' Business Ass'n. 
1 P2d 477. 115 Cal App. 256 

(6) To support finding that cars 
were held in order to permit railroad 
to determine applicable tariff rates. 
—^Pacific Electric Ry. Co v Petro¬ 
leum Midway Co., 282 P. 402, 101 
CaLApp. 715. 
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the trial.^* The reasonableness or correctness of 

# 

the charges claimed cannot be passed on where 
such issue or question has not been raised by the 
pleadings or evidence,^® nor can the reasonableness 
of the demurrage rules be submitted to the jury in 
the absence of evidence thereon and a shipper 
sued on a check given by him for demurrage charg¬ 
es which he considered illegal in order to obtain 
a release of the cars, and upon which he subse¬ 
quently stopped payment, is estopped to question 
the validity of the demurrage charges m the absence 
of a showing of fraud or concealment of material 
facts.*^ 

I 

Apnount of recovery and interest thereon. Where 
there are several possible rules under which the 
amount of the demurrage charges might be comput¬ 
ed, the carrier cannot be compelled to elect the rule 
of computation to be applied, but it is entitled to 
have the rule applied which fits the facts.*^ In¬ 
terest has been held allowable on the theory that 
one of the purposes of demurrage charges is to af¬ 


ford compensation to the carrier. *3 

Set-off and counterclaim. In accordance with the 
general rule stated in § 318 e, supra, a defendant 
sued for demurrage charges has been held to have 
the right, under general statutes relating to set-offs 
and counterclaims, to assert a set-off or counter¬ 
claim based on a claim for damages for which the 
carrier is liable;*'* and in an action for demur¬ 
rage charges imposed under a rule of the carrier, 
independently of statute, defendants may set up as 
a counterclaim that the delay in unloading the cars 
was due to the failure of plaintiff to furnish them 
sufficient cars in which to ship their gram, and that, 
for that reason, their elevator became filled and 
they were unable to unload the grain shipped to 
them.85 In a number of cases, however, the right 
to assert a set-off or counterclaim has been denied, 
either because of the minority view, now discredit¬ 
ed by the United States supreme court, see supra § 
318 e, that to permit thb same would be to violate 
state or federal statutes against Miscrimination and 


(7) To support finding: that the 
consi^ee did not refuse to accept 
delivery on other than a particular 
track—^Wooley v. Chicago, etc, R 
Co, 136 N.W. 616. 150 Wis. 183 

(8) To sustain finding that track 
on which cars were delivered was 
“industrial track,” rendering notifi¬ 
cation to consignee unnecessary to 
recover demurrage. — Elansas City 
Southern Ry. v. Baker Gasoline Co., 
127 So 442, 13 LaApp. 106. 

iEvideiLce held insufiSlciexLt 

(1) To establish charges author¬ 
ized by state public service commis¬ 
sion.—Seaboard Air Line Ry. Co v 
Trask, 136 SS 106, 36 GaApp. 236 

(2) To excuse unloading delay of 

approximately a month under rule 
oxtending time for bad weather-— 
Davis V. Steele, 146 425, 83 Ind 

App. 300, petition denied 147 N E 
632. 83 Ind App. 300 

(3) To show that demurrage com¬ 
menced before expiration of free 
time.—Southern Pac. Co. v. Gran- 
,gers' Business Ass’n, 1 P.2d 477, 115 
Cal App. 256. 

78. Xnstmetions 

In action by railroad's receivers to 
recover against drawer of check 
given m payment of demurrage 
charges of freight delivered to draw -1 
er, instructions, that if check was 
given to obtam merchandise, and if 
payment on check was thereafter 
stopped, and if railroad gave suffi¬ 
cient notice of arrival, drawer was 
liable, were proper.—Suffolk Fertil¬ 
izer Co. V. Powell, 180 S E. 149, 164 
^a. 425. 

ITonsuit 

Railway suing for demurrage 


charges on intra-state shipment was 
properly nonsuited, in absence of 
schedule authorized by state public 
service commission.—Seaboard Air 
Lme Ry Co v. Trask. 136 SE. 106, 
36 GaApp. 236. 

Questions of lav and fact 

(1) Questions of law are for the 
court.—Garrison Coal Co. v. Hines, 
247 P. 62, 118 Okl. 251, 46 ALR 
1151. 

(2) On the^ other hand, questions 
of fact are for the jury. 

Pa —Davis v. Carroll-Porter Boiler 
& Tank Co., 119 A 742. 276 Pa. 71 
—^Long Island R. Co v. Keystone 
Iron & Metal Co, 5 PaDist & Co. 
257. 

Va—Smokeless Fuel Co v Chesa¬ 
peake & O. Ry. Co., 140 S E 823, 
149 Va 13. 

(3) And the same is true of mixed 
questions of law and fact.—Garrison 
Coal Co V. Hines, supra. 

(4) The question of whether the 
car was delivered at a place rea¬ 
sonably accessible for unloading is 
for the 3 ury—^Hines v. Thomasville 
Light & Power Co. 90 So. 316, 206 
Ala. 420. 

(5) In an action for demurrage 
charges on three cars of lumber 
tendered by defendant to plaintiff 
but refused by plamtiff because of 
a war department embargo on the 
shipment, the right of plamtiff to re¬ 
cover demurrage charges, resisted on 
the ground that defendant’s notice 
to plaintiflTs agent of its refusal to 
unload the cars on the ground im¬ 
posed a duty on plaintiff to TmniTmze 
its loss by itself having the cars 
unloaded, was a jury question, there 

Q15 


bemg evidence that defendant would 
not allow plaintiff’s agent to go on 
the premises for the purpose of un¬ 
loading the cars —^Davis v Hilton 
Lumber Co.. 117 SE. 50, 185 N.C 
227. 

79- Pa.—Pittsburgh & L. E. R. Co. 
V. CImton Iron & Steel Co, 101 A, 
1048, 258 Pa. 338. 

10 C.J. p 471 note 93. 

« 

8<k Pa—^Pennsylvania R. Co. v. Jo¬ 
seph Furnace, etc., Co.. 93 A* 22, 
247 Pa 99 

SI- Va—Suffolk Fertilizer Co. v. 
Powell, 180 S.B. 149. 164 Va. 425 

82. Mich.—Grand Trunk Western 
i R Co V. Mount Clemens Sugar 
Co., 269 N.W. 208, 277 Mich. 366. 

83- La—City of New Orleans, by 
and through Public Belt Railroad 
Commission, v New Orleans Coal 
& Bisso Towboat Co, 124 So 6^3, 
12 La.App. 124, transferred 123 So. 
724. 168 La loos' 

84u Ind—Cleveland, C, C & St. L 
Ry Co V. Partlow, 123 NB 838, 
70 Ind,App. 616. 

BeconsigiLee’s for delay 

One to whom coal in transit was 
reconsigned at consignee’s request 
must be treated as consignee, m 
whom title presumptively vests, and 
hence entitled, in action against him 
for demurrage, to counterclaim for 
damages for failure to transport 
with promptness required by Burns 
St.Annot.1914 § 5205.—Cleveland, C., 
C & St L. Ry. Co V. Partlow, 123 
NE. 838, 70 Ind App 616. 

86- Ky—^Louisville, etc., R- Co v. 
Waller, 159 S-W. 590, 154 Ky. 811. 
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rebates,*® because the claims were not mutual due 
to the fact that the claim for demurrage was found¬ 
ed on statute while the set-off was based on the car¬ 
rier’s breach of its common-law duties,*^ or be¬ 
cause the contract on which the defendant’s claun 
was founded was illegal and-void.** 

Overcharges, A person who has been charged 


demurrage in excess of that to which the carrier is 
lawfully entitled has a right to bring an action for 
the excess** against the carrier which has collect¬ 
ed the same,*® and such an action is governed by 
the rules discussed in § 323 supra, which prevail 
with respect to actions to recover overcharges gen- 
craUy.*^ 


T. DISCRTTVrmATION 
1. In GenebaIi 


§ 348. Prohibition of Discrimination General- 

ly 

Prohibition of discrimination at common law is 
hereinafter discussed in § 349, and prohibition by 
constitution or statute is discussed in § 350. 

§ 349. * At Common Law 

At common law it is the duty of a carrier of goods 
and live stock to serve the public without unreasonable 
discrimination. 


Although, as shown in § 376 infra, there are a few 
decisions in which it is held or said that a common 
carrier may discriminate with respect to rates of 
transportation, at common law the decided weight 
of authority is that the right to the transportation 
service of the common carrier is a common right 
belonging to everyone alike, and that it is the duty 
of a common carrier to serve the public impartially 
and without unreasonable discrimination in any re¬ 
spect,*^ and no length of time or habit of deal- 


86 L Mo —St. I^ouis-San Francisco 
Ry. Co V- Morgan, 297 S W 717, 
221 MoJ\.pp. 43. 

87. TJ S —^Louisville & N. R. Co v. 
Fmpire State Chemical Co, C,C.A- 
Ga, 189 F. 174 

88 ; Mich—Grand Rapids & I. Ry 
Co. V Cobbs & Mitchell. 168 MW 
961, 203 Mich. 133. 

89. Miss—Southern Ry Co in Mis¬ 
sissippi V Buckeye Cotton Oil Co., 
89 So 228, 126 Miss 562 

Tex—Davis v. Martin, Civ.App.. 287 
SW 113. 

of protest 

Receivers of interstate carload 
freight could recover improper de¬ 
murrage charges from railroad, al¬ 
though payments were voluntarily 
made without protest.—Wilson v. 
Long Island R. Co. 165 N.T S. 913, 
178 App Div. 799. 

90. Ga.—Seaboard Air Line Ry. Co 
v. Daugherty-McKey & Co., 149 S. 
B 92, 40 GaA-pp. 190. 

91. Who entitled to sue 
Consignor sellmg at delivered 

pnees may sue carrier for demur¬ 
rage illegally exacted of purchaser 
at destination—Seaboard Air Line 
Ry. Co V. Daugherty-McKey & Co., 
149 SB 92. 40 Ga-App 190. 
Admissibility of evidence 

National car demurrage rules and 
charges held inadmissible in action 
by shipper to recover demurrage 
charges improperly exacted —^Davis 
V Martin, Tex.CivApp., 287 S.W. 
113. 

Action on reparation order 

(1) Under state statutes providing 
for reparation proceedings before aj 
state commission, a direct review of| 


the commission's order by writ of 
review, and that the pendency of a 
wnt of review shall not of itself 
stay or suspend the operation of the 
order although the court might issue 
a stay in its discretion, and further 
providing that, if the earner does 
not comply with the order for pay¬ 
ment of the overcharge withm the 
time limited in such order, suit may 
be instituted in any court of com¬ 
petent jurisdiction to recover the 
same, an independent suit may be 
instituted in a state court to en¬ 
force a reparation order for an ex¬ 
cess demurrage charge although a 
writ for the review of such ordfer 
is pendmg if a stay has not been 
issued.—^Tacoma Gram Co v North¬ 
ern Pac. Ry. Co., 213 P. 22, 123 
Wash 664. 

(2) In such case the objection 
that the order of the commission 
is a judgment which must be en¬ 
forced in accordance with other stat¬ 
utes relating to the enforcement of 
judgments cannot he sustained—^Ta¬ 
coma Grain Co. v. Northern Pac. Ry 
Co, suprau 

(3) Nor will tibe contention be 
sustained that the review proceed- 
mgs constitute a further proceeding 
in the same action which divests 
any court of jurisdiction to proceed 
m another action to determine the 
lawfulness of the order.—^Tacoma 
Grain Co. v. Northern Pac Ry. Co, 
supra. 

92- U S —^Michigan Public Utilities 
Commission v. Duke, Mich, 45 S 
Ct 191. 266 U S 570, 69 L.Ed. 445, 
36 A.LR 1105 

Fla.—State v. Jacksonville TerminaJ 
Co., 106 So. 576, 90 Fla. 721. 
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Ky —Casteel v American Airways, 
88 SW2d 976. 261 Ky 818. 

Mo.—^McGrew Coal Co. v. Mellon, 
287 S-W 450, 315 Mo 798, ceitio- 
rari denied 47 S Ct. 456, 273 US 
752, 71 LEd 874. 

NH—Boston & M R R. v. Great 
Falls Mfg Co., Ill A. 691, 79 N.H 
467 

N J —National Radiator Co. v Penn¬ 
sylvania R. Co., 143 A. 85, 6 N 
J Misc. 778 

NY.—^Buigess Bros Co v Stewart, 
184 NTS 199, 112 Misc 347, af¬ 
firmed 185 N.YS. 85, 194 App Div 
813 

Utah—^Jeremy Fuel & Grain Co. v 
Denver & R G R Co, 207 P 
155, 60 Utah 153 

10 C J. p 471 note 98, p 472 note 1 
Penalties and statutory damages foi 
unjust discrimination see infra §§ 
510-512 

Corpus Jtuis text has been cited 
and the rule as there stated followed 
in 

Fla—State v. Jacksonville Terminal 
Co, 106 So 576. 581. 90 Fla. 721 
Utah.—^Jeremy Fuel & Grain Co v 
Denver & R. G R. Co. 207 P. 155. 
157, 60 Utah 153- 

Affirmative duty 

Common carriers have an affirma¬ 
tive duty to perform impartial serv¬ 
ice, and cannot lawfully discriminate 
against and subject a shipper to 
undue prejudice—^Burgess Bros. Co 
V Stewart. 184 N.T.S. 199, 112 Misc 
347. affirmed 185 N T.S 85, 194 App 
Div 913. 

JDiscri*nf«'itiou by agents 

A common carrier is bound to see 
that no discrimination is practiced 
by any of its employees or agents. 
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or contract or practice to the contrary*^ will 
discharge a carrier’s duty to serve the public with¬ 
out discrimination. The failure to perform such 
duty is a tort.®® 

§ 350- - By Cbnstitulion or Statute 

Under state and federal statutes and some state 
constitutions. It is the duty of a carrier of goods and 
live stock to serve the public without unreasonable dis¬ 
crimination*. 


Under the Interstate Commerce Act and amend¬ 
ments thereto, unjust discrimination®® of every 
form®*^ is prohibited, regardless of which side prof¬ 
its.®® The primary purpose of this legislation is to 
secure equality of treatment and prevent unjust 
favoritism and discrimination,®® and the actual situ¬ 
ation underl 3 dng the shipment, rather than recitals 
in the shipping documents, control its application.^ 

State conshtuiions and statutes. It is clearly 


—spencer Kellogrg- & Sons v. Dela¬ 
ware, L & Vr R Co. 195 NYS 
69. 119 Misc. 174, affirmed 197 NT. 
S 380. 204 App Div 243. 

Xnequalitles in earner rates are 
never sustamed except for compel- 
lingr reasons. — Norfolk Tidewater 
Terminals v. Norfolk & P Belt 
Dine R Co.. Va.. 195 S E 684. 
trndex Uleg’al embarsTo 

That a railroad embargro was il¬ 
legal does not make discnminatory 
transportation under it legal—TJ. S 
V Lehigh Valley Ry. Co, DC.NY, 
254 P 332 

SSi Ky.—Crescent Coal Co. v. Lou¬ 
isville etc., R. Co.. 135 SW. 768. 
143 Ky 73 

10 C.J p 472 note 99. 

94, Fla—State v. Jacksonville Ter¬ 
minal Co. 106 So. 576. 90 Fla. 721 

95. N.Y.—^Burgess Bros. Co v. 

Stewart. 184 NY.S 199. 112 Misc. 
347. affirmed 185 NY.S. 85, 194 
App Div. 913. 

96k Miss—^Pitman v Yazoo & M V. 

R. Co, 158 So 547, 171 Miss 799. 
Mo.—^Foster Lumber Co v Atchison, 

T & S F. Ry. Co. 194 SW 281, 
270 Mo. 629, L R.A.1918A 768 
Tex.—Shroyer v. Chicago, R. I & 
G. Ry. Co. 222 SW. 1095, 111 Tex 
24, reversing Chicago, R. I. & G. 
Ry. Co. V. Shroyer, Civ App, 197 

S. W 773, and modified on other 
grounds Shroyer v. Chicago, R I 
& G Ry Co, 226 SW 140, 111 
Tex 24—Neubert v. Chicago, R. I 
& G. Ry. Co, 296 SW 1090, 116 
Tex. 644, 53 A L R. 1224—^Houston 
& T C. R Co V. Johnson, Com. 
App.. 41 SW2d 14, 83 ALR 241, 
reversing, Civ.App, 1 S W 2d 706 

Wash—State v Public Service Com¬ 
mission, 192 P. 1075, 112 Wash. 
520 

Wis—Chicago & N W Ry Co. v. J. 
I Case Plow Works, ISO N W 846, 
173 Wis 237 
10 CJ. p 472 note 2. 

Second Cmn'mi-nci Amendment to 
the Interstate Commerce Act pass¬ 
ed Aug. 9, 1916, US Comp St. § 

8604a, authorizing express companies 
to limit their liability for the loss 
of property carried on the basis of 
Its declared or agreed value, does 
not confiict with the Interstate Com¬ 
merce Act, US Comp St. §§ 8564, 

13 C.J.S.-52 


8565, prohibiting preferences and un¬ 
just discrimination—Lindenburg v. 
American Railway Express Co. 106 
S.E. 884, 88 W.Va. 439, certiorari 

granted American Ry. Express Co. 
V. Lindenburg, 42 SCt 52, 257 U.S. 
627, 66 L.Ed. 404, and reversed on 
other grounds 43 S.Ct. 206, 260 U.S. 
584. 67 L.Ed. 414. 

Contracts containing unlawful 
preferences and discriminations are 
void—Fort Worth & R. G. Ry. Co 
V Bums. TexCivJLpp., 242 S.W. 295 

97. U.S—Chesapeake & O Ry Co. 
V U. S. D.aW.Va., 11 FSupp. 
588, affirmed 56 S.Ct 164, 296 US. 
187, 80 LEd. 147. 

98- U.S—China Fire Ins. Co. v. Da¬ 
vis, C.CA.N.T., 50 F2d 389, 76 
ALR 1259, certiorari denied Mel¬ 
lon V China Fire Ins Co., 52 S. 
Ct 36. 284 U.S. 658, 76 L.Ed 558. 

99- U.S —^Texas & P. Ry. Co. v 
U. S.. Tex., 53 S.Ct. 768. 289 US 
627, 77 LEd. 1410—Chesapeake & 
O Ry Co. V. U S, D.CWVa, 
11 F Supp. 588, affirmed 56 S Ct. 
164, 296 U.S 187. 80 L.Ed. 147. 

N.Y —^Rothschild v American Ry 
Express Co, 234 N.Y S. 454, 226 
App Div 187 

Tex—^Fort Worth & R G Ry. Co. v. 

Burns, Civ App., 242 S W 295 
Wash—State v Public Service Com¬ 
mission, 192 P. 1075, 112 Wash 
520 

WVa.—William F. Mosser Co v. 

Payne. 114 S.E. 365. 92 WVa 41 
10 CJ p 472 note 2 [a], p 475 

note 29 [a] 

Purpose of Act i 

(1) “The purpose of sections 2, 3, 
and 4, 49 use A §§ 2—4, as ex¬ 
hibited by committee reports and 
explained by those m charge of the 
bill in Congress, was to prevent un¬ 
just disci imination resulting from 
existing practices Similar com¬ 
modities were, without reason or 
excuse, carried at different rates 
Shippers similarly situated were 
put on unequal terms Producers 
and consumers at pomts of origrin 
and destination were prejudiced by 
unequal treatment m the matter of 
rates or services. Obviously locali¬ 
ties of origm or destmation might 
also be prejudiced by undue discrim¬ 
ination One of the most prevalent 
and reprehensible practices at which 
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the act was aimed was the charging 
of a less or an equal rate for a 
longer haul upon the same line or 
route. The act was passed for the 
protection of those who pay or bear 
the rates The standards it estab* 
lishes are transportation standards, 
not criteria of general welfare.”— 
Texas & P. Ry. Co. v. U. S., Tex., 
53 S.Ct. 768, 772, 289 U.S. 627. 77 
LEd. 1410. 

(2) “Besides, the purpose of the 
act was not merely to compel honest 
competition among railroads en¬ 
gaged in interstate commerce, but 
to prevent unjust discrimination 
among shippers, to prevent one cus¬ 
tomer from obtaimng in freight 
rates on interstate shipments an un¬ 
due advantage of another customer; 
to promote, as far as the carriers 
affected the situation, free competi¬ 
tion and equality of opportunities 
among the shippers engaged in 
maintaining industries which have 
need of the carriers' lines. Congress 
in passing the act doubtless had in 
mind the many instances within the 
common knowledge where large 
dealers, by reason of rebates and 
drawbacks and the advantages de¬ 
rived from them, were enabled to 
crush out smaller competitors who 
had no such advantage ”—^Foster 
Lumber Co v Atchison, T & S. F. 
Ry Co, 194 SW. 281, 285. 270 Mo. 
629, LR.A.1918A 768. 

Purpose of Eiktnn Act was to- 
elimmate every form of discrinmTia- 
tion, favoritism, and inequality and 
to prohibit all rebates, concessions, 
or discrimination with respect to- 
railroad transportation—^U S. v- 
Altman, D C N Y., 8 F Supp. 880. 

"In order to prevent rebates and 
discri-mi-nAtion, the Act to Regulate 
Commerce, U S.Comp St. § 8563 et 

seq, and the tariffs, rules, and reg¬ 
ulations promulgated in pursuance 
thereof, constitute the contract of 
affreightment between the carrier 
and shipper, which can neither be 
altered or amended by agreement 
or conduct of the parties, and has 
been so imbedded in the law of m- 
terstate commerce as never to be 
questioned."—Norfolk & W. Ry. Co. 
V. Nottingham & Wrenn, 124 S.EL 
398. 400, 139 Va. 748. 

1. U.S.—^Merchants* Warehouse Co^ 
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within the legislative power of a state to enact reg¬ 
ulations by which unjust discriminations by com¬ 
mon earners may be prevented and redressed,^ and 
in many jurisdictions statutes or constitutional pro¬ 
visions exist prohibiting unjust discrimination by 
common carriers.^ Such statutes, to be vahd, must, 
of course, be certain,^ and must not transcend the 
guaranties laid down by the constitution of the 
United States.® 

Wtiere such statutes are penal in character they 
must be strictly construed,® but they will always be 
construed according to their true intent and mean- 
ing.7 Legislation of this character is, of course, ap¬ 
plicable to intra-state shipments only, whether m 
terms so limited or not,® and conversely, federal 
legislation has no application except to shipments 
not intra-state. Some of such provisions supersede 
the common law,® while others are merely declara¬ 
tory thereof.!® 


Where a state delegates its power to prohibit un¬ 
just discrimination to a commission, it may promul¬ 
gate rules reqmring carriers to afford all persons 
equal facilities in transportation without unjust dis¬ 
crimination.!! Under some statutes, a street rail¬ 
way engaged in the carrying, of light freight in ad¬ 
dition to passengers is subject to regulation by such 
a commission.!® The laws creating such a commis¬ 
sion and prescribing its powers and jurisdiction are 
to be liberally construed to effect fhe purposes for 
which they were created.!® 

§ 351- Nature of Discrinnination Prohibited; 
Unjust Discrimination 

Generally, only unjust or unreasonable discrimination 
is prohibited by the common law and state and federal 
legislation. 

At common law only unjust discrimination by car¬ 
riers is condemned,!^ and the constitutional and 


V. IT S., DC Pa-, 44 P.2d 379, aJf- 
firmed 51 S Ct 505, 283 U.S 501, 
75 Li Ed. 1227—^Terminal Ware¬ 
house Co. of Baltimore City v. 
U. S. DCMd, 31 F.2d 951. 

3. Fla—State v. Burr, 84 So. 61. 
79 Fla- 290. 

10 CJ. p 53 note 91, p 473 note 3. 
Duty to serve public 

A common earner by organizing- 
under a general railroad act of a 
particular state, assumes a duty to 
serve the public without discnmlna- 
tion and subject to the full regula¬ 
tory power vested m the general 
assembly.—Kenna v Calumet, IL & 
S. E R Co, 206 IlLApp. 17, affirmed 
120 NB. 259, 284 Ill. 301. 

Fla —State v Jacksonville Tei> 
mmal Co., 106 So 576, 90 fla. 
721. 

N" BL—Milford Quarry & Construe-1 
tion Co V. Boston & M. R R., 151 
A. 336, 84 NH 407—Boston & M 
R R V. Great Falls Mfg Co. Ill 
A. 691, 79 NH. 467. 

N.J.—National Radiator Co. v Penn¬ 
sylvania R. Co, 143 A. 85, 6 N 
J.Misc. 778 

Ohio.—Johnson Coal Mimng Co v 
Hocking Valley R. Co., 1 Ohio N 
P .N.S., 385 
10 C.J. p 472 note 2. 

Corpus Juris text is cited in State 
V. Jacksonville Terminal Co., 106 So. 
576, 584, 90 Fla 721. 

Idea pxoTnmmit in Texas legisla¬ 
tion as to deceiving and transport¬ 
ing freight IS equality, and earners 
are not permitted to exercise their 
charter rights so as to benefit an 
individual of the community to det¬ 
riment of another—Quanah, A. & P. 
Ry. Co V. Moore, TexCivApp, 1891 
S.W 322, dismissed for want of ju¬ 
risdiction. I 


Elementary principle underlying 
Florida system of public regulation 
of intra-state earners is uniformity 
of treatment and elimmation of un¬ 
just discriminations —^Louisville & 
N. R Co V Speed-Parker, Inc., 137 
So 724, 103 Fla 439. 

Preexisting contracts 

A statute making discrimination 
by common carriers unlawful, did 
not exempt from its operation spe¬ 
cial contracts existing at the time 
of its enactment, which were not 
common to all shippers for a like 
kind of traffic—Grand Rapids & I 
Ry. Co. V. Cobbs & Mitchell, 168 N. 
W. 961, 203 Mich. 133 

4. Ky —Com. v. Ijouisville, etc., R. j 
Co. 46 S.W. 700, 20 Ky.L. 491. 

10 C.J. p 473 note 5. 

5h Tex.—^Texoma Natural 'Gas Co 
V. Railroad Commission of Texas, 
D.CTex, 59 F.2d 750 

Private pipe line carriers 

An act requiring both common and 
private pipe line carriers to pur¬ 
chase gas without discrimination be¬ 
tween producers was held to be un¬ 
constitutional under the constitu¬ 
tion of the United States.—^Texoma 
Natural Gas Co. v. Railroad Com¬ 
mission of Texas, D.G.Tex., 59 F.2d 
750. 

G. Mo.—^Tucker v. St. Liouis-San 
Francisco Ry Co, 250 SW 390, 
298 Mo 51, affirmmg, App.. 233 S. 
W 512—Alexander v. Chicago, M 
& St. P. R Co., 221 SW. 712, 282 
Mo. 236, 11 A.L.R 867. 

7- Mo—Alexander v. Chicago, M. & 
St. P. R. Co, supra. 

8. Mo —Fairley v. Chicago, R. I. 

& P. Ry Co. App., 32 S.W2d 109 , 
10 C.J. p 473 note 6. 
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Shipments of live stock 

Statute requiring that live stock 
be shipped speedily without discrim¬ 
ination applies only to mtra-state 
shipments—^Fairley v. Chicago, R. L 
& P. Ry. Co., Mo App, 32 S.W.2d 
109. 

9- III —^Medusa Portland Cement 
Co V Illmois Cent. R. Co, 5 N. 
E2d 782. 287 Ill App 549—^Ter¬ 
minal R Ass’n of St. Louis v 
Public Utilities Commission, 136 
N B 797, 304 Ill 312 

Mont—Doney v. Northern Pac. Ry. 
Co, 199 P. 432, 60 Mont 209. 

10- Mo —Canary Taxicab Co. v. 
Terminal Ry. Ass’n of St. Louis, 
294 SW. 88, 316 Mo 709. 

N.H.—^Milford Quarry & Construc¬ 
tion Co V Boston & M R. R., 151 
A 336, 84 NH. 407. 

Ohio —^Johnson Coal Mining Co. v. 
Hocking Valley R. Co., 1 Ohio N. 
P.N.S, 385. 

10 C.J. p 472 note 98 CdJ. 

11- Ga—Augusta Brokerage Co. v. 
Central of Georgia R. Co., 48 S. 
B. 714, 121 Ga 48 

12. Pa.—^Lehigh Valley Transit Co, 
V. Public Service Commission, 78 
Pa Super. 105. 

13. Ark —^Missouri Pac. R. Co. v 
Whelen Springs Gravel Co., 49 S 
W 2d 374, 185 Ark. 669, certiorari 
denied 53 S Ct. 87, 287 U.S. 638. 
77 LEd. 553. 

14- Mo.—^Brunswig v. Bush, 221 S 
W 759, App, certiorari dismissed 
Bush V Brunswig, 41 S Ct. 9, 254 
US. 660, 65 LEd. 462. 

10 C.J p 473 note 14. 

Coxpiis Jaxis text has been cited 
with approval in Brunswig v. Bush. 
Mo.App.. 221 S.W. 759, 761, certio¬ 
rari dismissed 41 S.Ct. 9, 254 U.S. 
660, 65 L.Ed. 462. 
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statutory provisions of the state and federal gov¬ 
ernments prohibiting discrimination are very gen¬ 
erally held to prohibit only undue, unreasonable, or 
imjust discrunination.!® The fact that the statute 
omits the word “unjust” makes no difference; the 
word “discrimination” implies an unjust or unfair 
distinction.^® To constitute actionable discrimina¬ 
tion, the law contemplates an undue preference, or 
some undue, unjust, or imreasonable discrimina¬ 
tion.^'^ There can be no objectionable discrimina¬ 
tion between those whose situations and relations to 
the carrier with reference to the commodity to be 
shipped are so different as to justify or demand a 
difference in treatment.^® The full measure of the 
duty of the carrier is to furnish equal faalities to 
all persons similarly situated.^® Application of 
these rules to particular classes of cases will be 
subsequently discussed in §§ 364—385. 

15- TJ S.—U. S V. Illinois Cent. R. | 

Co., Miss, 44 set 189. 263 U.S. 

515, 68 L-Ed. 417—Nashville, C. & 

St Li. Ry. V. State of Tennessee, 

Tenn., 43 S Ct. 583, 262 US 318, 

67 Li Ed. 999, reversing. U.C., State 
of Tennessee v. U. S., 284 F. 371 
—Archibald McNeil & Sons Co, of 
New York v Western Maryland 
Ry. Co., DC Pa., 42 P.2d 669. af¬ 
firmed, C.C.A., 51 F.2d 1073, cer¬ 
tiorari denied 52 SCt 41. 284 US 
665, 76 Li Ed. 563—^Berwmd-White 
Coal-Mining Co. v. U. S., D C.Pa, 

9 F.2d 429, reversed on other 
grounds, Assigmed Car Cases. 47 S 
Ct 727, 274 U S. 564, 71 D.Ed. 1204. 

Ill —^Illinois Cent. R Co. v. Illinois 
Commerce Commission, 173 N E 
804, 342 Ill 11—Atchison, T. & S. 

P Ry. Co. V- Illinois Commerce 
Commission, 166 NE 466, 335 Ill. 

70. 

Me.—W illband v. 

Grain Co., 145 A. 405, 128 Me. 62 
Neb—State v. Chicago, B. & Q. R. 

Co., 199 NW. 534, 112 Neb. 248. 

Ohio.—Bennett v. Pennsylvania Co., 

25 Ohio CirCt..NS.. 335, 27 Ohio 
Cir Dec. 413, reversmg 17 Ohio 
N.P..NS., 42. 

Tex—^Dallas Power & Dight Co. v. 

Carrmgrton, Civ.App., 245 S.W. 

1046. 

Wash—State v. Public Service Com¬ 
mission, 192 P. 1075, 112 Wash 
520 

W.Va—^Baltimore & O. R Co v. 

Public Service Commission, 94 S. 

B 545. 81 W.Va 457. LR.A.1918D 
268 

10 C J. p 473 note 15. 

**Undue*' discrimmation, as used 
in a statute, has been defined as “ex¬ 
cessive, mordmate, and dispropor¬ 
tionate ” “Unreasonable" is used in 
such statute m the sense of not 
having any sound basis or justifica¬ 
tion in reason.—^Houston Chamber of 
Commerce v. Railroad Commission 


§ 352 

§ 352. Unjust Discrimination as Ques¬ 

tion of Law or Fact 

Generally, the question of whether there is unjust 
discrimination is one of fact. 

Usually, the question of whether there is an un¬ 
just discrimination is a question of fact for the 
jury, or for the court acting in its stead,^® but 
when the facts are ascertained the question of un¬ 
reasonable discrimination is one for the court.^^ 
Where it is difficult to point ont clearly the cir¬ 
cumstances or conditions which produce the dis¬ 
similarity, the doubt should be resolved in favor of 
the object of the law, and the circumstances and 
conditions should be taken as substantially similar.22 

Where the matter is before the interstate com¬ 
merce commission for decision, the determination 
is also to be made, as a question of fact, on the 
matters proved in the particular case.-® The com- 

any shipper or locality or to any 
particular description of traffic, ap¬ 
plies only to circumstances or con¬ 
ditions substantially similar.—Cleve¬ 
land Provision Co v. Public Utili¬ 
ties Commission. 135 N.E 612, 104 
Ohio St. 253, 23 ALi.R. 404. 

19. Ark.—St. Louis, etc., R. Co. v. 
Dixie Cotton Oil Co.. 165 S.W. 251, 
112 Ark 147. 

10 C.J. p 474 note 20 
ao. US—^Archibald McNeil & Sons 
Co. of New York v Western Mary¬ 
land Ry. Co, D.C Pa., 42 F.2d 669, 
affirmed, CC.A., 51 F.2d 1073, cer¬ 
tiorari denied 52 S.Ct. 41, 284 U.S. 
665, 76 Li.Ed. 563 
10 C.J. p 508 note 75. 
dTcninstaaices considered 

In determming whether a carrier 
has unjustly discriminated, a court 
acting in a fact-finding capacity 
may properly take into considera¬ 
tion, besides the mere differences 
in charges, various elements, such 
as the convenience of the public, 
the fair interest of the earner, the 
relative quantities or volume of the 
traffic involved, the relative cost 
of the services and profit to the 
company, and the situation and cir¬ 
cumstances of the respective custo¬ 
mers with reference to each other, 
as competitive or otherwise —Archi- 
[ bald McNeil & Sons Co. of New York 
IV Western Maryland Ry Co, D CL 
Pa, 42 F.2d 669. affirmed, CC.A., 51 
F.2d 1073, certiorari denied 52 S.Ct. 
41, 284 US. 665, 76 LEd 563 

21. Mo.—^McGrew v. Missouri Fac. 
R Co., 132 SW. 1076. 230 Mo. 
496. 

Pa —^Hoover v. Pennsylvania R. Co, 
27 A. 282. 156 Pa. 220, 36 Am S.R. 
43, 22 LiR-A. 263. 

22. U S —^Missouri Pac R. Co. v. 
Texas, etc., R. Co., CC.Lia., 31 F. 
862. 

23. U.S. — Nashville, C. & St. Lu Ry. 
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of Texas, CivApp, 19 S.W.2d 583, 
affirmed Railroad Commission of 
Texas v Houston Chamber of Com¬ 
merce. 78 S.W2d 591. 124 Tex 375 
trnjust discri-mi-natioa forbidden 
by federal statutes is different treat¬ 
ment of persons of the same class, 
under like or similar conditions — 
Lindenburg v American Ry. Ex¬ 
press Co., 106 S E. 884. 88 W.Va. 439. 
certiorari granted American Ry. Ex¬ 
press Co V. Liindenburg, 42 S.Ct 
52, and reversed on other grounds 
43 set. 206. 260 US. 584, 67 LEd 
414. 

Existing contracts 

Discrimination by a common ear¬ 
ner may be as unjust and unfair, 
when provided for in a contract ex¬ 
isting at the time a law prohibitmg 
such discrimination went into effept, 
as though indulged in without pre- 
arrangement, and, in the absence of 
a provision to the contrary, such 
contracts are not exempt from the 
operation of an act of this charac¬ 
ter—Grand Rapids & L Ry. Co. v. 
Cobbs & Mitchell, 168 N.W. 961, 203 
Mich. 133. , 

16. U.S.—U. S V, Wells-Fargo Ex¬ 
press Co., C.CH1.. 161 F 606, af¬ 
firmed 29 S.Ct. 315. 212 US. 522, 
53 LEd. 635. 

10 C J. p 474 note 16. 

17- Ark —Choctaw, etc., R. Co. v. 
State, 84 S W. 502, 92 S.W 26. 
73 Ark 373 
Mo—Wynn v. Wabash R Co, 86 
SW. 562, 111 MoApp. 642. 

18. U S —U. S. V. Oregon R., etc, 
Co, CCOr., 159 F 975. 

Ark—Choctaw, etc., R. Co. v State, 
84 SW. 502. 92 S.W. 26, 73 Ark. 
373 

10 CJ. p 474 note 19. 

ITzLder statute 

The duty of a common carrier 
under a statute prohibiting any “un¬ 
due or unreasonable preference** to 
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mission may conclude that a preference given is 
not unreasonable, undue, or unjust, where it does 
not, in fact, result in any prejudice or disadvan¬ 
tage to any other person, locality, commodity, or 
class of traffic.24 On the other hand, preferential 
treatment of a class, ordinarily harmless, may be¬ 
come undue, because under the special circum¬ 
stances, It results in prejudice or disadvantage to 
some other person, commodity, or locality, or to 
interstate commerce.25 

§ 353. OfiFer of Discrimination 

A mere offer of discrimination is not illegal. 

In the absence of a statute to the contrary, the 
mere making or offering of a discriminating rate, 
tmder which it is not shown that any shipment was 
ever made, constitutes no legal injury to a shipper 
who is charged a higher rate.^® 

§ 354. Who Amenable to Law against Dis- 
crifnination 

Generally, all common carriers are amenable to the 
law against unjust discrimination. 

As will be seen from the rules already discussed 
in §§ 349-350, all common carriers whether by land 
or water are amenable to the law against unjust 
discrimination. Where two or more carriers own¬ 
ing connecting lines of road voluntarily unite in a 
joint through tariff, they virtually form for the con¬ 
nected roads a new and independent line, and as 
such become subject to the law against unreasonable 
discrimination.^^ An initial carrier which has be¬ 
come a party to a joint through rate for the trans¬ 
portation of property over its own and connecting 
lines between two points in different states, which 
rate has been filed and published as required by 
the act, cannot lawfully transport property between 


such points at a less and unpublished rate over an¬ 
other route and with different connections.^® How¬ 
ever, a connecting carrier which takes the cars as 
they are delivered to it by the initial carrier is not 
liable for a discrimination in favor of shippers of 
products in tank cars and against shippers of the 
same products in barrels, which may be practiced 
by the initial carrier, merely because the connecting 
carrier has participated in the adoption of a joint 
through rate for barrel shipments, which is m it¬ 
self reasonable.^® 

Companies engaged in switching. A railroad 
company holding itself out to the public as ready to 
do switching, which requires it to have its own rails 
and right of way, and to go on the rails and right 
of way of another company with which it has no 
express contract relating either to compensation for 
switching or to track rights, is a common carrier, 
and as such must switch cars without discrimina¬ 
tion against a disfavored shipper.®® 

§ 355. In Whose Favor Law against Dis¬ 
crimination Operative 

Although particular statutes may be applicable only 
to particular persons or facilities, ordinarily the rule 
against unjust discrimination is one of general applica¬ 
tion. 

Common carriers owe an affirmative duty to per¬ 
form impartial service and it is unlawful to sub¬ 
ject any ihdividual to undue prejudice but stat¬ 
utes and constitutional provisions against discrim¬ 
ination as to particular facilities or services pro¬ 
tect only those who have a right to demand and re¬ 
ceive such facilities or services from the carrier.®® 

Under the Interstate Commerce Act a carrier can¬ 
not discriminate between warehousemen, and a com¬ 
peting warehouse company which is so discriminat¬ 
ed against is entitled to complain.®® 


V. State of Tennessee, Tenn., 43 
set. 583. 262 US. 318. 67 Ii.E3d 
999, reversing^, U C., State of Ten¬ 
nessee v U. S., 284 F. 371—Man¬ 
ufacturers’ Ry. Co v. U. S., Mo., 
38 S.Ct. 383. 246 U S 457, 62 L Fd 
831. 

24. U.S.—^Nashville, C. & St. L. Ry 
V. Stale of Tennessee, supra 

25- US—^Nashville, C & St L.. Ry 
V. State of Tennessee, supra 

2 a U.S.—Lehigh Valley R Co. v 
Rainey, C.C Pa., 112 F. 487. 

10 C.J. p 474 note 22. 

27- U S —Cincinnati, etc., R. Co v 
Interstate Commerce Commn, Ga, 
16 S.Ct 700, 162 US 184, 40 L 
Ed. 935, affirming 9 CC.A, 689, re¬ 
versing, CC, 56 F. 925. 

10 C.J. p 474 note 25. 


2a U S —^U. S V. Vacuum Oil Co., 
D.C.N,Y.. 153 F 598. 

29. U.S.—Penn Refining Co. v. 

Western New York, etc., R. Co, 
Pa. 28 S.Ct 268. 208 U.S. 208. 52 
L.Ed. 456, affirming 137 F. 343, 70 
C.C.A. 23. 

10 C J. p 474 note 27. 

3a Kan.—Larabee Flour Mills Co. 
V. Missouri Pac. R. Co., 88 P. 72, 
74 Kan. 808 
10 C J p 475 note 28. 

31- N.Y —^Burgess Bros Co. v. 

Stewart 184 NYS. 199. 112 Misc. 
347. affirmed 185 N.Y S. 85, 194 
AppDiv. 813. 

32. Mo.—Canary Taxicab Co. v. 
Terminal Ry. Ass'n of St Louis. 
294 SW. 88. 316 Mo 709. 
Siscii'minfl.tloxL betweCT iiLdividiials 
A statute inhibitmg discrimination 
in charges or facilities ’^between 
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transportation companies and m- 
dividuals,” being penal m character, 
must be strictly construed, and the 
quoted section cannot be held to ap¬ 
ply m cases of discrimination be¬ 
tween individual shippers —^Tucker 
V. St Louis-San Francisco Ry. Co, 
250 SW. 390. 298 Mo. 51, aflhramg, 
App. 233 S.W. 512. 

Steel for railroad's use 

Statute forbidding discrimination 
by railroads between shippers of 
freight was inapplicable, where rail¬ 
road demanded that steel company’s 
steel be tested before it would per¬ 
mit its use m construction of rail¬ 
road bridge—^Texas Steel Co v. Tex¬ 
as & P. Ry. Co, Tex.Civ.App., 62 S. 
W 2d 670, error refused. 

33.' U S.—^Temmnal Warehouse Co 
of Baltimore City v. U. S., D C. 
Md., 31 F.2d 951. 
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§ 356. Shippers 

The law against discrimination operates in favor of 
ail shippers. 

The doctrine of the common law as well as the 
provisions of statutes against undue preferences 
are for the benefit of all shippers.^^ On the other 
hand, the provisions of the Interstate Commerce 
Act inhibiting undue discrimination are not violat¬ 
ed where the persons injured by the carrier’s alleged 
discriminatory acts are not shippers.^s 

§ 357- Connecting Carriers 

The rule as to unjust discrimination operates in 
favor of connecting carriers. 

The common-law obligations of a railroad com¬ 
pany to a connecting line, as will be hereinafter 
discussed in § 449, are the same as to reception, 
transportation, and delivery of freight as those ex¬ 
isting between a railroad and an individual ship¬ 
per; and there must be no discrimination in rates, 
charges, and facilities in favor of one connecting 
line or against others; equal rates and facilities for 
equal service must be given to all,^® although there 
are no direct physical connections between the two 
lines.^^ However, whatever rights or privileges 
other than those belonging to a natural person are 
claimed by one railroad company against a con¬ 
necting company must he found either in the char¬ 
ters of the company or arise from contract.^* At 
common law a carrier is not bound to carry except 
on its own Ime; if it contracts to go beyond, it 
may, in the absence of statutory regulation, deter¬ 
mine for itself what agencies it will employ,^® and 
the Interstate Commerce Act does not take away 
this right.^® In consequence a railroad company, by 
contracting for the shipment and delivery of goods 
beyond its own terminus over a particular one of 
its connecting lines, will not be treated as unjustly 
discriminating against another connecting line, be¬ 
cause the first mentioned company refuses to issue 

34s. N. J.—National Radiator Co. v. 

Pennsylvania R. Co., 143 A. 85, 6 
N,JMisc 778. 

10 C.J. p 475 note 29. 

35. Ky.—^Indian Refining- Co v Kel- 
lar, 263 S.W. 9. 203 Ky. 720. 

36. U.S —^Louisville, etc., R Co. v. 

U S, Tenn, 35 SCt 696, 238 XJ. 

S 1, 51 L.Ed. 1177, affirming, D. 

C. 216 F. 672. 

10 C.J. p 476 note 40. 

Liability of connecting carriers for 
unjust discrimination see infra $ 
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37- U.S—Chicago, L & L. Ry. Co 
V. U S. Ind, 46 SCt. 226, 270 U. 

S. 287, 70 L.Ed. 590. 


through bills of lading for the shipment over the 
latter of goods consigned to the same point of des¬ 
tination.^ ^ Also, in the absence of constitutional or 
statutory provisions to the contrary, the carrier may 
enter into a contract with one connecting carrier 
for through transportation, through traffic, through 
billing, and for the division of through freights, 
without being obligated to enter into a similar con¬ 
tract with another connecting carrier.^^ A provi¬ 
sion in a state constitution w'hich forbids a railroad 
company to make discrimination m rates is not vio¬ 
lated by refusing to give to a connecting road the 
same arrangements as to through rates which are 
given to another connecting line, unless the condi¬ 
tions as to the service are substantially alike in both 
cases.^* 

§ 358. Telegraph Companies 

The rule against discrimination operates in favor of 
telegraph companies. 

Where a railroad company is voluntarily trans¬ 
porting and delivering, between stations on its line, 
employees and freight for an incorporated public 
telegraph company, and refuses similar service to 
others without sufficient excuse, it is guilty of un¬ 
just discrimination, and may be compelled to per¬ 
form such service for a reasonable compensation 
to another incorporated public telegraph company, 
although the service rendered is under a contract, 
where it does not differ from that performed for 
other shippers, except as to delivery between sta- 
tions.^^ A contract to perform such services for 
one telegraph company and not to perform similar 
services for another is against public policy and 
void.^® 

§ 359. • Express Companies 

In the absence of a statute to the contrary, railroad 
companies generally are not obliged to furnish an ex¬ 
press company with facilities for doing an express busi¬ 
ness on their lines of road, such as they provide for 
themselves or afford to other express companies. 

Tiers as affecting connecting csur- 
Tiers see infra § 448. 

43. U S.—Gulf, etc, R Co v Miami 
SS Co. Tex, 86 F. 407, 30 C.aA. 
142. 

10 C.J p 476 note 44. 

43. U S.—Atcbison, etc., R Co v. 
Denver, etc., R Co., Colo., 4 S. 
Ct. 185, 110 US. 667, 28 L.Ed 291. 

44. Fla.—State v Atlantic Coast 
Line R. Co., 40 So 875, 51 Fla 
578—State v. Atlantic Coast Line 

R. Co.. 41 So. 529. 51 Fla. 543. 

45. La.—Cumberland Tel, etc, Co. 
V. Morgan’s Louisiana, etc., R. Co.. 
24 So. 803, 51 La.Ann. 29, 72 Am. 

S. R. 442. 


38. Ky.—Shelbyville R. Co. v. Lou¬ 
isville, etc., R Co, 82 Ky, 541. 

10 C J. p 476 note 41. 

39. U.S.-—Atchison, etc, R. Co. v. 
Denver, etc, R Co., Colo, 4 S.Ct. 
185, 110 US 667, 28 L Ed 291. 

10 C.J. p 476 note 42 

40. U.S.—^Prescott, etc, R. Co. v. 
Atchison, etc, R. Co, C.C NY, 73 
F 438—^Little Rock, etc, R Co v. 
St. Louis, etc, R. Co., C.C.Ark-, 
41 F. 559, appeal dismissed 13 S. 
Ct. 1049, 149 U.S 779, 37 L Ed 963, 

41- Ga —State v. Wrightsville, etc, 
R. Co., 30 S.E. 891, 104 Ga. 437. 
Traffic arrangements between car- 
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It is generally held, in the absence of statute or 
usage, that railroad companies are not obliged to 
furnish an express company with facilities for doing 
an express business on their lines of road, such as 
they provide for themselves or afford to another ex¬ 
press company under special agreement;^® that to 
entitle an express company to facilities for trans¬ 
acting its express business on a railroad a special 
contract is necessary and that it is not enough 
to establish a usage to carry for some express com¬ 
pany or to furnish the public in some way with the 
advantages of an express service over the road.^® 
The basis for this rule is that railroad companies 
are not required by usage or common law to trans¬ 
port the traffic of independent express companies 
over their lines in the manner in which the traffic 
is usually carried and handled,^® and that they per¬ 
form their whole duty to the public at large and to 
each individual when they afford the public all rea¬ 
sonable express accommodations.®® The rule is not 
affected by a statute making it unlawful for any 
common carrier to give any unreasonable prefer¬ 
ence to any particular person, company, or locali¬ 
ty, or to any particular description of traffic, or to 
subject any person, company, or locality, or any 
particular description of traffic, to any undue dis¬ 
advantage,®^ nor by a rule of a railroad commis¬ 
sion providing that no railroad company shall, by 
reason of any contract with any express or other 
company, refuse to act as a common earner to 
transport any article proper for transportation by 
the tram for which it is offered.®^ A statute re,- 


quiring each railroad company to give all persons 
or companies reasonable and equal terms and fa¬ 
cilities for transportation does not preclude a rail¬ 
road company from carrying on the express busi¬ 
ness itself to the exclusion of all other parties.®^ 

On the other hand, in some jurisdictions, fre¬ 
quently because of statutory provision, railroad com¬ 
panies cannot grant special facilities for transpor¬ 
tation to one express company and deny them to an¬ 
other, but must extend equal facilities to all.®^ The 
validity of such statutes has been upheld.®® A lim¬ 
itation imposed on the right by some statutes is that 
an express company requesting the facilities must 
obligate itself to perform the same services for the 
carrier that the other express companies to whom 
the facilities have been extended perform.®® 

§ 360. Discrimination as to Liocalities 

Common carriers must not unjustly discriminate in 
favor of one locality to the disadvantage of another. 

The rule both at common law and under statutes 
prohibiting unjust discrimination is that common 
carriers must not unjustly discriminate in favor of 
the business of one locality or station to the disad¬ 
vantage of other localities or stations,®^ even though 
the rate complained of is, if considered by itself, 
reasonable.®® However, neither at common law nor 
under the statutes, state or federal, is the carrier 
prohibited from giving a preference or advantage, 
or from discriminating between localities, provided 
such preference, advantage, or discrimination is not 
unreasonable,®® although it is no justification for 


4& XIS—St Louis, I. M. & S. R 
Co. V. Southern Express Co., Ark., 
6 set 542, 628, 117 US 1, 29 
LEd. 791, reversing, C.C, South¬ 
ern Express Co. v. St. Louis & L 
M. & S R. Co.. 10 F 210, 869. 

10 C-J. p 477 note 50. 

47- U S.—Memphis, etc., R. Co. v. 
Southern Express Co, Ark., 6 S 
Ct. 542, 628, 117 U.S. 1. 29 L.Ed. 
791. 

Ind—Louisville, etc., R Co. v. Kee¬ 
fer. 44 NJBL 796, 146 Ind. 21, 58 
AmS.R 348. 38 L.R.A 93. 

4& U S.—St Louis, etc., R Co. v 
Southern Express Co., Ark, 6 S 
Ct. 542. 628. 117 U.S. 1. 29 LEd. 
791 

10 C.J. p 477 note 52. 

49- U S.—Memphis, etc., R Co. v 
Southern Express Co., supra, 

10 C J p 476 note 48. 

50. U S.—St. Louis, etc., R Co. v 
Southern Express Co, supra. 

51- N C —Atlantic Express Co v 
Wilmington, etc. R Co., 16 S E 
393, 111 NC 463, 32 Ain.S.R 805, 
18 L.RA 393. 


52. N.C —Atlantic Express Co. v. 
Wilmington, etc., R Co., supra. 

10 C J. p 477 note 54. 

53. Mass—Sargent v. Boston, etc, 
R Co., 115 Mass. 416. 

54. Me —^International Express Co. 
V. Grand Trunk R Co., 16 A 370, 
81 Me. 92. 

10 CJ. p 477 note 56, p 478 note 57. 

55. Tex—^Missouri, etc, R Co v. 
Empire Express Co.,* Civ.App., 173 
S.W? 222—^Trinity, etc., R Co v 
Empire Express Co., Civ.App., 173 
SW 217 

10 C.J. p 478 note 58. 

56- Tex.—^Missouri, etc., R Co. v 
Empire Express Co., Civ.App, 173 
S.W 222 

57. Okl—Atchison. T 8? S P. Ry 
Co. V. State. 206 P. 236, 85 Okl. 
223. 

10 C.J p 475 note 31. 

In Kssonn, it has been said that 
the common law did not make un¬ 
lawful mere unjust discriminations 
between localities, although it made 
such discriminations between indi¬ 
vidual shippers unlawfuL The man¬ 
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ifest purpose of the act of 1872 pro- 
hibitmg discriminations was to make 
it unlawful for railroads to dis¬ 
criminate unjustly between locali¬ 
ties —^McGrew Coal Co. v Mellon, 
287 S W. 450, 315 Mo. 798, certiorari 
denied 47 SCt. 456. 273 U.S. 752. 71 
LEd. 874. 

55. Okl.—Kansas, O & G. Ry. Co. 

V State, 260 P. 468, 127 OkL 240. 

59- Ill.—^Illinois Cent. R Co v. 

Illinois Commerce Commission, 

173 NE. 804, 342 Ill 11. 

10 aj p 475 note 32. 

Where no undue dlscrimi'nation 
by defendant carrier against the 
shipper or the locality of its plant 
IS found, and the community de¬ 
clared to be prejudiced by the es¬ 
tablished conditions has not com¬ 
plained and IS not a party to the 
proceedmg, and the rate complained 
of is intrinsically reasonable, the 
mere fact that other carriers* have 
adopted a lower schedule from the 
shipper’s district to points other 
than the one designated affords no 
foundation for a findmg by the in¬ 
terstate commerce commission that 
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discriminating in favor of one locality and against 
another that the latter is possessed of greater nat¬ 
ural advantages than the former.®® Likewise, a car¬ 
rier is not justified in discriminating in favor of 
one locality to the disadvantage of another because 
of the fact that the former has made subscriptions 
in aid of building its road.®i The element of dis¬ 
tance may be a controlling factor in determining 
whether a carrier’s rates to different localities sim¬ 
ilarly situated are discriminatory, but this is not 
invariably true.®2 

'^Locality," as used in the Interstate'^Commerce 
Act prohibiting unreasonable preferences to locali¬ 
ties, denotes the origin or destination of traffic and 
the shipping, producing, and consuming areas af¬ 
fected by rates and practices of carriers. The word, 
however, is not intended to cover a junction, a way 
station, a gateway, or a port, as respects traffic 
passing through it.®^ 

§ 361. Discrimination as to Particular Con*- 
modities 

Carriers must not unjustly discriminate against par¬ 
ticular commodities. 

Under the third section of the Interstate Com¬ 
merce Act, which prohibits carriers from giving 
any undue or unreasonable preference or advan¬ 
tage to any particular description of traffic, and un¬ 
der state legislation of similar import, there may be 
an unjust discrimination as to particular commodi¬ 
ties as well as against particular shippers.®^ How¬ 
ever, discrimination by a carrier against a particu¬ 
lar commodity is not necessarily unlawful, if rea¬ 


sonable grounds therefor can be shown;®® and 
proper classification of freight according to its 
character and value is not discrimination, although 
differences in charges and in the terms of condi¬ 
tions of carriage are made between the different 
classes.®® Ordinarily, the rates on raw material 
should not be higher than on the manufactured 
product, but a rate on the manufactured article re¬ 
sulting from genuine competition and natural con¬ 
ditions is not necessarily undue and unreasonable 
discrimination against a manufacturing community, 
merely because it is lower than the rate on the raw 
material.®*^ It has also been held that a rule pro¬ 
mulgated by a state railroad commission that ear¬ 
ners shall afford all persons, in the conduct of 
their mterstate business, equal facilities in the trans¬ 
portation and delivery of freight, prohibits discrim¬ 
ination only against shippers and not against com¬ 
modities, and a earner may discriminate against 
a particular commodity, provided all shippers of 
that commodity are treated alike.®® 

An express company may not refuse to receive 
and carry intoxicating liquors C. O. D., and to col¬ 
lect and return the purchase money from the con¬ 
signee in accordance with the general custom of the 
busmess, where it follows such custom with respect 
to other commodities;®® but a rule of an express 
company by which it declines to receive shipments 
of liquor C. O. D. is reasonable and valid where it 
applies to all shippers and all localities alike, and 
where it is shown that the acceptance of such busi¬ 
ness has resulted in loss to the company and detri¬ 
ment to its business through unclaimed packages, 
delays in deliveries, rendering its places of business 


such, rate is unreasonahle and dis¬ 
criminatory as matter of law—Phil¬ 
adelphia, etc, R Co. V. XT. S., Pa, 
S6 set. 354. 240 TT.S. 334. 60 LEd 
675, reversmgTf D C, 219 P 988. 

60. Ill.—Illinois Cent. R. Co. v Illi¬ 
nois Commerce Commission, 173 
N E 804, 342 Ill 11 
Tex—^Railroad Commission of Texas 
V Houston Chamber of Commerce, 
78 S.W.2d 591. 124 Tex. 375. af¬ 
firming: Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas, Civ App , 19 S W 2d 583 
10 C J. p 473 note 12, p 475 note 34. 

Chroup rates 

While statute permits group rates 
for railroads and they are applied 
both by mterstate commerce com¬ 
mission and state commissions in 
proper cases, they must not be un¬ 
justly discriminatory, althougrh lo¬ 
cality may possess advantagre over 
other localities because of location 
or some other reason.—^Railroad 
CoTTiTnission of Texas v. Houston 


Chamber of Commerce, 78 S.W 2d 
591, 124 Tex 375, affirming Hous¬ 
ton Chamber of Commerce v Rail¬ 
road Commission of Texas, Civ App, 
19 S.W 2d 583. 

61. Or—^Portland R., etc., Co v 
State R. Commn,, 105 P. 709, 109 
P. 273. 56 Or. 468. 

62. Conn —^Turner v. Connecticut 
Co, 101 A 88, 91 Conn 692 

63. US —^Texas & P Ry Co v U 
S, Tex., 53 set. 768. 289 U.S. 627. 
77 Li.Ed 1410, reversing, D.C, 42 
P2d 281. 

Forts are not ‘Tocalities,” suscep¬ 
tible of undue preference or preju¬ 
dice by earners, as respects export 
and import traffic routed through 
them, under the Interstate Com¬ 
merce Act § 3 (1). 49 US.CA. § 3 
(1).—^Texas & P. Ry. Co. v. U S., 
Tex.. 53 S.Ct. 768, 289 US 627, 77 
Li.Ed. 1410, reversing, 'D.C., 42 F.2d 
281. 

64h U.S.—American Tie, etc., Co. v. 
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Kansas City Southern R. Co., Tex., 
175 F. 28, 99 C C.A. 44. 

10 C.J p 478 note 61. 

65. U.S —^Davis Hotel Co. v. Platt, 
CCWVa., 172 F 775—^Interstate 
Commerce Commn. v. Chicago 
Great WTestem R Co . C C.I11, 141 
P 1003. affirmed 28 S Ct. 493, 209 

U. S. 108, 52 L..Ed 705 

66. Mo—Wynn v Wabash R. Co., 
86 SW 562, 111 Mo App. 642. 

10 C.J p 478 note 63 [a]. 

67. US — Interstate Commerce 
Commn v. Chicago Great Western 
R Co.. Ill., 28 S.Ct. 493. 209 U. 
S 108, 52 HEd. 705. 

68- Ga.—Central of Georgia R Co. 

V. Augusta Brokerage Co, 50 S. 
E. 473, 122 Ga. 646, 69 LR.A- 119 
—Augusta Brokerage Co. v. Cen¬ 
tral of Georgria R. Co., 62 S.E 996, 
5 Ga.App. 187. 

10 C.J. p 479 note 68. 

69. U.S —Crescent Ijiq.uor Co. v- 
Platt. 'C.C.W.Va.. 148 F. 894. 
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unpleasant to other patrons, and in other ways, such 
as to justify the rule as a business reg^lation.^® 

§ 362. Services outside Scope of Carrier’s 
Duty as Such 

The rule against unjust discrimination does not ap¬ 
ply to services outside the scope of the carrier’s duty 
as such. 

The rules, both common law and statutory, pro¬ 
hibiting discrimination, do not apply to services out¬ 
side the scope of a common carrier's duty as suchJi 
Accordingly, a statute inhibiting discrimination does 
not apply to a contract between a railroad company 
and a construction company for a reduced rate of 
transportation of men and materials required by 
the company in grading an extension, and entered 
into in good faith, nor to a contract for the trans¬ 
portation of a circus train providing that the car¬ 
rier should furnish motive power, etc., and, in con¬ 
sideration of a reduced rate, should not be liable for 
injuries caused by its negligence in performing the 
contract.^2 Contracts of this character lie outside 
the purpose of the statutes,^'* and should not be held 
to embrace services which common carriers have 


never been obligated to perform, but which they 
have rendered to the public from time to tune under 

special contracts.^® 

§ 363. Competition as Justifying Discrifnipa- 
tion 

Competition of a substantial character between car¬ 
riers generally justifies them in discriminating between 
shippers. 

Competition between common carriers, when it is 
of a substantial and real nature, is very generally 
held, in the absence of an express statute to the 
contrary, to justify earners in discriminating be¬ 
tween shippers in respect o'f facilities furnished for 
the shipment of goods, rates of freight charges, 
etc.^® The basis for this rule is that a carrier is 
entitled to a fair return on its capital judiciously 
and honestly expended, and is entitled to meet com¬ 
petition and the prohibition of the rule is di¬ 
rected against unjust discrimination arising from 
the voluntary and wrongful act of the carrier, and 
does not relate to acts which are the result of con¬ 
ditions beyond the control of the carrier.*^® 

Under the Interstate Commerce Act the phrase 


70- IT.S.—^Davis Hotel Co. v. Platt, 
C.CW.Va, 172 F 775 

71- Ga—Williams-Thompson Co v 
liOUisville & N. R. Co., 126 S F 
833, 159 Ga. 793 

10 C.J p 479 note 69- 

Coal bin. 

Refusal by railroad to permit coal 
dealer to construct coal bin along 
sidetrack, wbich had been given to 
others, does not constitute discrim- 
mation, which applies only to dis¬ 
charge of “carrier service” duties — 
Browning v Louisville & N R. Co., 
281 SW. 490, 213 Ky 376, 44 A.LR. 
1522, 

l^oadlng freight 

(1) Since a railroad company is 
not bound as a common carrier to 
furnish facilities for loading freight 
at points between stations, it may 
grant that privilege to one person 
to the exclusion of all others.— 
Yazoo, etc, R Co. vJ Crawford, 65 
So. 462, 107 Miss. 355, L R.A 1915C 
250. 

(2) Thus, the fact that a rail¬ 

road company had for a long time 
allowed private mdividuals to en¬ 
gage in the business of loading logs 
at pomts between stations, and that 
plaintiff had built up a profitable 
business under that arrangement, 
does not give plaintiff any right 
to msist that it be continued, and 
he cannot object that the railroad 
company thereafter grave another the 
exclusive license to load logs be¬ 
tween stations —^Yazoo, etc., R Co 
V. Crawford, supra. I 


Farkmg of cax9 

A statute requiring the schedules 
of a common carrier filed with the 
railroad commission to contain all 
charges for track and car service or 
rental, and for switching, demur¬ 
rage, terminal, and transfer service, 
and for rendering any other service 
in connection with the transporta¬ 
tion of passengers and property, re¬ 
fers to such rental and service as 
are to be performed m its capacity 
as a common carrier, and does not 
extend to a charge made to a show¬ 
man for parkmg his cars on the car¬ 
rier’s tracks for a period of forty- 
five days, and it is entitled to make 
such charge, although not contained 
in its schedules—^ESx parte Alabama 
Great Southern R Co., 90 So 502, 
206 Ala 400, 19 ALR 978, reversing 
Alabama Great Southern R Co v. 
Wood, 90 So. 503, 18 Ala.App. 147. 

Warehouse facilities 

Where a railroad acquired land 
from city for terminals, and on por¬ 
tion remaining after such use erect¬ 
ed building, which it divided into 
sections and leased to produce mer¬ 
chants who utilized its lines for 
shipping, it was held that this use 
of the building was merely to fa¬ 
cilitate the railroad’s business as 
carrier, and refusal to renew lease 
was not unjust discrimination, with¬ 
in Interstate Commerce Act, 1887, §§ 
2, 3, USComp.St §§ 8564, 8565, and 
§ 1, subd 6, as amended by Act Feb- 
28, 1920, XT S.Comp SLAnnot Suppl, 

1923, § 8563, or within the Georgia 
constitution art 4 § 2 par 1.—Wil- 
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liams-Thompson Co v Louisville Ar 
N. R Co, 126 SB. 833, 159 Ga. 793. 
72. XT S —Santa Fe, etc, R Co. v- 
Grant Bros. Constr. Co; 33 S Ct. 
474, 228 US 177, 57 L.Bd 787. 

reversing 108 P. 467, 13 Ariz. 186. 
73- U S —Sager v. Northern Pac. R 
Co.. CC.Minn, 166 F. 526. 

74. U S —Santa Fe, etc, R. Co. v. 

Grant Bros. Constr. Co, 33 S Ct. 
474, 228 US 177, 57 L Ed 787, 

reversing 108 P. 467, 13 Ariz. 186. 

75. U.S—Sager v Northern Pac. R 
Co., CC.Minn., 166 F 526. 

76- U S.—^Texas & P. Ry Co. v. U. 

S. Tex., 53 S.Ct. 768. 289 US 

627, 77 LEd 1410, reversing, D. 
C, 42 P.2d 281. 

10 C J p 479 note 77 
Competition as justifying greater 
charge for short than for long 
haul see infra § 378. 

Equalizatioii. of export or import 
rates by railroad lines serving sev¬ 
eral ports in order to meet competi¬ 
tion IS not prohibited by Interstate 
Commerce Act § 3 (1), 49 USCA. § 
3 (1)—^Texas & P. Ry Co v. U S, 
Tex, 53 set 768, 289 US 627, 77 
LEd 1410, reversing, DC, 42 F.2d 
281 

77- Or.—Service Lumber Co v. 
Sumpter Valley R. Co, 135 P 539, 
67 Or 63 

78- U S —^East Tennessee, etc, R 
Co V Interstate Commerce- 
Commn, Tenn., 21 S Ct. 516, 181- 
U S 1. 45 L Ed. 719. 

10 C.J. p 480 note 79. 
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"under substantially similar circumstances and con¬ 
ditions,” as used in the second section of the act 
which prohibits discrimination in charges, refers 
to the matter of carriage, and does pot include com¬ 
petition between rival routes which therefore cannot 
be considered^® However, it is well settled that, 
in considering whether the circumstances and con¬ 
ditions are substantially similar, within the meaning 
of the third and fourth sections, relating to undue 
preferences and to long and short hauls, competition 
is one of the most important conditions which may 
and must be taken into consideration.*® The ad¬ 
vantageous position of one trader in having his 
works so pliLced that he has two competing routes is 
as much a circumstance to be taken into consider¬ 
ation as the geographical position of another trader 
who, although he has not the advantage of compe¬ 
tition, is situated at a point on the hne nearer the 
market.*^ Potential water competition, although 
there is at the time but little actual competition, is 
a circumstance to be considered.** In the case of 


trafl&c originating in foreign countries, the courts 
may and must take into consideration, as consti¬ 
tuting dissimilar conditions, circumstances existing 
beyond the seaboard of the United States, such as 
competition by ocean freights, as well as conditions 
prevailing within the United States.** 

The mere existence of competition, however, does 
not necessarily exempt the carrier from the re¬ 
straint of the act, without regard to the nature and 
extent of the competition.*^ It is, of course, essen¬ 
tial that the competition be genmne and not a pre¬ 
tense,*® and that it be not artificial, or merely con¬ 
jectural, but material and substantial, as will be sub¬ 
sequently discussed in § 378. Discrimination m fa¬ 
vor of particular shippers to induce them not to di¬ 
vert traffic from the carrier, or to induce them to 
transfer traffic from one carrier which would oth¬ 
erwise go to another carrier, is unlawful and cannot 
be justified on the ground of profit to the carrier 
allowing them.** 


2. Pabojiculab Kinds of Discjutmination 


§ 364. In General 

Generally speaking, the inhibition of discrimination 
extends to virtually any act or conduct of either carrier, 
shipper, or consignee producing such a result. 

Under the Interstate Commerce Act, individual 


shippers may not secure any special advantage or 
discrimination by contract or otherwise.*^ The pro¬ 
visions of this act are sufficiently broad in their 
scope to bar not only inequality of charges and in¬ 
equality of facilities, but also the giving of prefer- 


79- US. — Interstate Commerce 
Oommn v. Alabama Midland R. 
Co., Ala, 18 set 45. 168 U.S. 144, 
42 L Bd. 414 

10 C.J. p 480 note 80 

80l us — Interstate Commerce 
Commn v. Alabama Midland B 
Co., supra 

10 CJ. p 480 note 81. 

81. U.S. — Interstate Commerce 
Corntnu V Baltimore, etc, R. Co, 
Obio. 12 set 844, 145 U.S 263, 
36 IiBd 699—^Interstate Commerce 
Commn. v Louisville, etc., R. Co., 
aCTenn. 73 F. 409. 

10 C.J. p 480 note 82. 

9BL U.S. — Interstate Commerce 
Commn. v. Alabama Midland R. 
Co, Ala. 74 F. 715, 21 CC.A 51. 
affirmed 18 S.Ct. 45, 168 U.S 144. 
62 LFd. 414. 

83- U.S.—^Texas. etc, R Co. v In¬ 
terstate Commerce Commn, NY, 
16 S.Ct. 666. 162 U.S. 197, 40 L 
Fd. 940. 

10 C.J. p 480 note 84 

84. US.—State of Obio v. U. S., D 
C Ohio, 6 F.Supp. 386, vacated U. 
S V. State of Ohio, 54 S Ct 452, 
291 US. 644, 78 LEd 1041, and 
U S V. Wheeling & L E R Co., 
54 S Ct. 452. 291 U.S. 644. 78 L Ed 
1041, affirmed S«ate of Ohio v. U 
S. 54 S.Ct. 792. 292 U.S. 498, 78 


LEd. 1388, rehearing granted 55 S 
Ct 66. 293 U.S. 627. 79 LEd. 714, 
affirmed 55 S Ct. 146, 293 U.S. 528. 
79 L.Ed. 638. 

10 C J. p 480 note 87. 

85- ~U.S. — Interstate Commerce 
Commn- v. Chicago Great Western 
R. Co., Ill. 28 set. 493, 209 U. 
S 108, 52 LEd 705. 

10 CJ. p 480 note 85. 

8€L U.S — Interstate Commerce 
Commn. v. Texas & P. R. Co., C. 
CNT., 52 F, 187. affirmed 57 F. 
948, 6 CC.A. 653, reversed on oth¬ 
er grounds Texas & P R. Co. v. 
Interstate Commerce Commn., 16 
set. 666, 162 U.S. 197, 40 L.Ed. 
940 

10 C J. p 480 note 88. 

87- Ala.—^Louisville & N R. Co. v. 
A H Cleaver & Co, 101 So. 597, 
211 Ala. 661. 

Contracts held discziminrtory 

(1) Contract of mterstate carrier 
to furmsh rails, lay ballast, operate 
trams and haul log^s at specified 
rate on loggrmg company’s Ime, was 
held to be void as griving undue 
preference under the Interstate 
Commerce Act as amended, 49 U S. 
CA § 1 et seq—^Holt Lumber Co. 
V Duluth, S. S. & A. By. Co., 238 
N.W. 839. 206 Wis. 77. 

(2) The liabiUxy of the earner be-1 
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ing fixed by the federal law to the 
amount of damage caused by it, 
where purchaser, en route, of straw¬ 
berries consigned from Mississippi 
to Ohio entered into collateral agree¬ 
ment with carrier’s agent to accept 
berries, pay charges, and dispose of 
them at best pnee obtainable, if car¬ 
rier would pay his claim for loss 
resultmg from damaged condition of 
berries, such contract on which pur¬ 
chaser sought to recover from ear¬ 
ner was held to be violative of the 
Interstate Commerce Act as an eva¬ 
sion of the whole scheme of uni¬ 
formity of rates and dealings—Ca- 
rollo V. Railway Express Agency, 3 
NE2d 659, 52 Ohio App 272 

Judgment for damages to ship¬ 
ment held not to be discriminatory 
within the federal statutes.—-Kuney 
V. Chicago & N. W Ry Co., 197 N. 
W 708, 183 Wis. 569. 

Kistahes of agent 

Express company is not liable for 
mistake of its agent in violatmg 
rules of interstate commerce com¬ 
mission, regardmg special instruc¬ 
tions concerning delivery of ship¬ 
ment, where so to hold would nullify 
rules and regulations on file, for 
that would work discrimination 
among shippers.—Wall v American 
Ry. Express Co., 272 S.W. 76, 220 
Mo.App. 989. 
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ences by means of consent judgments or the waiver 
of defenses open to the earner,or the waiver of 
any requirement of the Act or any stipulation or 
contract made pursuant thereto.Accordingly, the 
terms of an interstate bill of lading or shipping con¬ 
tract cannot be modified or waived by the parties 
thereto, nor can the carrier by its conduct give the 


shipper a right to ignore the terms thereof,^® as 
this would constitute a discrimination, void as 
against public policy.^l Also, although there is au¬ 
thority to the contrary,® 2 it is generally held that 
stipulations in such contracts requiring a written 
claim or notice of loss or damage to be presented 
within a specified time,®® or limiting the time with- 


88- TT S —Phillips Co v. Grand 
Trunk Western R. Co, Mich., 35 
S.Ct 444. 236 TJ.S. 662, 59 L Ed 
774. 

89. Tex.—Shroyer v. Chicago. R. I 
& G. Ry. Co., 222 SW. 1095, 111 
Tex. 24, reversing Chicago, R. I. 
& G Ry Co V Shroyer, Civ.App., 
197 SW. 773, and modified on oth¬ 
er grrounds Shroyer v Chicago, R 

1 & G Ry. Co, 226 S.W. 140, 111 
Tex. 24. 

Uahility of initial earlier for 
daTn^o-es caused hy connecting car¬ 
riers of mterstate shipment under 
Cummins amendment, U S.Comp St 
§ 8604a, are not ordinarily subject 
to waiver by carrier or shipper.— 
Burd v San Antonio Southern Ry. 
Co, Tex.Com App., 261 S.W. 1021, 
modifying San Antonio Southern Ry 
Co v. Burd, Civ App., 246 S.W 1060. 

90. TJ.S.—Georgia, F & A. Ry. Co 
V. Bhsh Millmg Co„ 36 SCt. 541. 
241 U.S. 190, 60 Ij.Bd 948, affirm- 
mg 82 SB 794, 15 Ga.App. 142 

Cal —^New York Cent R. Co. v 
Frank H. Buck Co. 41 P.2d 547, 

2 CaL2d 384. 

Ga—^Lnuisville & N. R. Co v. Har- 
reU & Murphy, 120 S E 35. 31 Ga 
App 126—American Ry. Express 
Co. V Roberts, 111 S E 744, 28 Ga. 
App 510. 

Ind—^Hei-ran v. Chicago & E R. Co., 
135 N.B. 235. 78 Ind.App. 253 
Mo.—Cudahy Packing Co. v. Bixby, 
205 S.W. 865. 199 Mo App. 589, 
certiorari denied 39 S Ct. 19. 248 
ITS 577, 63 Li Ed. 429—Barton v 
Louisville & N. R. Co., App., 196 
SW. 379. 

NT—American Cotton Products Co 

V. New York Cent. R. Co, 255 N 

T S 672, 142 Misc 821—Grand 

Trunk Western R. Co. v. Makris, 
255 N.YS 443, 142 Misc. 807. 

N.C —^Norfolk Southern R. Co v 
Armfield Co, 127 SE 557, 189 N 
C. 581. 

S D.—Christensen v. Minneapolis, St 
P & S S M. Ry. Co, 252 N.W 
738, 62 SB. 264. 

Tenn —Southern Ry. Co. v. Lewis 
& Adcock Co. 201 SW 131. 139 
Tenn 37, L.RA1918C 976. 

Tex—^Burd v. San Antomo Southern 
Ry Co, Com App., 261 S.W 1021, 
modifying San Antomo Southern 
Ry Co. V. Burd, Civ App, 246 S 

W. 1060 

Va.—Southern Produce Co. v. Nor¬ 
folk Southern R. Co.. 132 S.E 360, 
144 Va. 422. 


WVa—Hubbard Grocery Co. v. 
Payne. 118 SB 152, 94 WVa. 273 
—William P. Mosser Co. v. Paylle, 
114 S.E 365. 92 WVa. 41. 

Ban* ages 

(1) The termmal earner of an 
interstate shipment by rail, when 
sued for damage to the shipment, 
could not waive provision of the 
standard form bill of ladmg fixing 
the damages as the mvoice price of 
the goods shipped, where the bill 
was issued as required by an order 
of the interstate commerce commis¬ 
sion pursuant to the Carmack 
amendment of the Interstate Com¬ 
merce Act.—Houston & T. C. R. Co. 
V Reichardt & Schulte Co., Tex Civ. 
App., 212 S.W. 208. 

(2) Where the shipping contract 
provides that the earner shall not 
be liable for losses not occurrmg 
on its own road, the carrier is 
guilty of an illegal discnmination 
violative of the Interstate Commerce 
Act if it agrrees to pay for losses 
not occurrmg on its road—Southern 
Ry Co. V Lewis & Adcock Co, 201 
SW. 131, 139 Tenn, 37, LRA.1918C 
976. 

Person, liable for freight chaises 
A custom whereby an interstate 
carrier, contrary to the express 
terms of the bill of lading, holds the 
person to whom certain commodities 
are shipped liable for the freight 
charges thereon rather than the 
shipper, is an illegal discrimmation 
under the Interstate Commerce Act. 
—Chicago, I & L Ry. Co v Peter¬ 
son, 169 NW. 558, 168 Wis. 193 

91- Ind.—^Herran v. Chicago & E R 
Co, 135 N.E 253, 78 Ind App. 253 

92. Ill —Doster & McKibben v. 
Michigan Cent R Co, 196 III App 
49. But see Simpson v. Grand 
Trunk Western Ry Co, 210 Ill 
App 269—^Hart v Oregon Short 
Line R Co, 207 HI App. 290 
Sole benefit of carrier 

“The stipulation as to notice was 
for the sole benefit of the earner, 
and before the passage of the act 
the courts repeatedly held that simi¬ 
lar provisions could be waived, and 
as the present one was not deter¬ 
minative of the rate in the contract, 
we fail to see any good reason for 
holding that it would be a violation 
of the act for the defendant to waive 
the same"—Doster & McKibben v. 
Michigan Cent. R. Co., 196 HLApp. 
149, 64. 


93- TJ.S—Georgia, P. & A Ry. Co. 
V. Blish Milling Co, 36 S Ct 541, 
241 US. 190, 60 LEd 948, affirm¬ 
ing 82 SB 784, 15 GaApp 142— 
Olson V Chicago, B & Q R. Co., 
Iowa, 250 F. 372. 162 CCA 442. 
Ark—^Ehnes v. Mason, 221 S.W. 861, 
144 Ark. 11. 

Colo.—^Denver & R. G. R. Co. v. Cad¬ 
do Realty Co, 182 P. 877, 66 Colo. 
403 

Ga—^Louisville & N. R. Co. v. Har¬ 
rell & Murphy. 120 S E. 35, 31 Ga. 
App 126—American Ry. Express 
Co V. Roberts, 111 SE. 744, 28 Ga. 
App 510 

Ind—^Herran v Chicago & E R. Co., 
135 NE. 253, 78 Ind App. 253. 
Iowa—^Pay v. Chicago, R. I & P. 
Ry Co. 173 NW. 69. 186 Iowa 573 
—Keeney v. Chicago, B & Q. R. 
Co, 167 NW. 475. 183 Iowa 522. 
Kan.—Abell v. Atchison, T. & S. F. 
Ry Co, 164 P. 269. 100 Kan. 238, 
L.R.A1918B 782 

Ky—^Louisville & N. R Co v. John¬ 
son, 206 SW. 638, 182 Ky 418. 

Md—^Bronstem v. Payne. 113 A. 648, 
138 Md 116. 

Mass—^Metz Co v Boston & M. R. 

R, 116 N.B. 475, 227 Mass. 307. 
Minn—Carbic Mfg. Co. v Western 
Express Co, 184 N.W. 35, 149 Minn. 
467. 

Mo—^Mt. Arbor Nurseries v Ameri¬ 
can Ry Express Co., 300 S W 1051, 
221 Mo App 241—Cudahy Packing 
Co. V. Chicago & N W. Ry. Co, 
App, 201 S W. 596—^Johnson v. Mis¬ 
souri Pac. Ry Co , App, 187 S W. 
282—^Donohu v. Missouri Pac. Ry. 
Co.. 187 SW. 141, 193 Mo App. 610, 
transferred. Sup , 184 S W 1149— 
Kemper Mill Co v. Missouri Pac. 
Ry. Co. 186 SW 8. 193 Mo App. 
466, transferred Kemper Mill & 
Elevator Co v. Missouri Pac. Ry. 
Co , Sup , 178 S W 502—^Banaka v. 
Missouri Pac. R. Co, 186 S W. 7, 
193 Mo App. 345. 

Mont—^Wall v. Northern Pac. Ry. 
Co., 161 P. 518, 53 Mont 81, L R. 
A1917C 433 

N.T—^Browning, King & Co. v. Da¬ 
vis. 199 NT.S. 775, 120 Misc. 520. 
N.C—^Rogers & Co. v. East Carolina 
Ry., 118 SE. 885. 186 NG 86 
Okl—St. Louis & S. F. R Co. v. 
Ladd, 178 P 125, 72 Okl 55—St. 
Louis & S F R Co. V Sparks, 178 
P. 90. 72 Okl 53—Chicago, R I. & 
P Ry. Co V Brockmeier, 168 P. 
1011, 66 Okl. 280—Chicago. R I. & 
P Ry. Co- V. Gray, 165 P." 157, 65 
OkL 181. 
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in which the shipper may sue for damages,®^ can¬ 
not be waived by the carrier, even^ where the ship¬ 
per IS also a common carrier 95 Likewise, since the 
Interstate Commerce Act makes it imlawful for a 
shipper to receive any benefit or advantage to which 
all other shippers are not entitled at the hands of 
a carrier, an estoppel cannot be invoked to obtain 
an unlawful preference for an interstate shipper.^® 
However, particular acts of the carrier are not nec¬ 
essarily discriminatory merely because they work 
to Its advantage, as where it adopts a particular 
method of settling for damages to goods transport¬ 
ed 9*^ Neither does an interstate carrier unduly 
discriminate when it exercises its discretion in em¬ 
ploying agents and employees to perform transpor¬ 


tation services,®* and the mere granting of priv¬ 
ileges which are incidentally part of the compensa¬ 
tion for services rendered, is not unlawful as pref¬ 
erential as against others who are not thus select- 
ed.99 

While the Interstate Commerce Act does not un¬ 
dertake to define the particular acts which consti¬ 
tute unlawful discrimination, it undoubtedly com¬ 
mits that to the interstate commerce commission and 
its findings are conclusive.^ 

State statutes. Generally, the statutes prohibiting 
unjust discriminations by carriers do not attempt to 
list the specific discriminations condemned as un¬ 
just, and each case must be decided on its own 
facts.2 Accordingly, under the JEacts in the case. 


Pa—Scattergood v. Miclugan Cent. 
R Co, 69 Pa Super 367—Concordia 
Silk Hosiery Co. v. Pennsylvania 
R Co., 69 Pa Super. 361. 

SC—Dean v Southern Ry. Co., 91 
S B 1042, 107 S C. 25. 

Tex.—Schaff v. Ike Exstein & Bro, 
Civ App, 270 S W. 589—^Mexico 

Northwestern Ry. Co v. Williams, 
Civ App, 208 S W. 712, affiimed. 
Com App, 229 SW 476, certiorari 
denied 42 S Ct 54, 257 US 644. 66 
li Ed. 413—Houston E. & W. T 
Ry Co. V. Houston Packing Co., 
Civ App, 203 SW 1140, 

Va.—Chesapeake & O. Ry Co., v. Na¬ 
tional Fruit Products Co., 155 S.E 
630, 155 Va. 438, 72 A.L.R 878 
W. Va —^Huhhard Grocery Co. v. 

Payne, 118 SB 152, 94 W.Va 273. 
10 C J. p 340 note 73. 

Acceptance of AiM-m 

Railroad by accepting shipper’s 
claim for loss after elapse of time 
stipulated and by declining to pay 
on other grounds than want of no¬ 
tice cannot commit discrimination by 
waiving requirement of notice in 
four months —^Banaka v Missouri 
Pac. Ry. Co, 186 S.W. 7, 193 Mo.App. 
345. 

Fxovision. of nnifoxin express re¬ 
ceipt requiring shipper to notify eax- 
rier of nondelivery within a reason¬ 
able time cannot be waived by eax- 
rier.—Stern v American Railway Ex¬ 
press Co.. 198 N.TS. 531, 120 Misc. 
110 . 

Door opened to discrl’mi-nation and 
favoritism 

Common earners could not be al¬ 
lowed to waive provisions of a bill 
of lading covermg an interstate ship¬ 
ment. requinng the giving and filling 
of notice and of a verified claim 
within times specified without open¬ 
ing wide the door to discnmmation 
and favoritism.—Cunningham v. Mis¬ 
souri Pac. R. Co., Mo App., 219 S.W 
1003. 

Injuries to caretaker 
Where notice of injuries received 
by a caretaker accompanying an m- 


terstate shipment of live stock was 
a condition precedent to recovery, 
such notice cannot be waived by the 
carrier, for to do so would work a dis¬ 
crimination,—^Missouri, K. & T. Ry 
Co V Dynn, 161 P 1058, 62 Okl. 17 
Same mle as rates 

Under the federal decisions the 
carrier can no more release the ship¬ 
per from such a stipulation as to 
notice than it could excuse him from 
the payment of the established 
freight rate—Concordia Silk Hosiery 
Co. V. Pennsylvania R. Co., 69 Pa.Su- 
per. 361. 

94. Ill.—^Indian Refibaing Co. v. Mel¬ 
lon, 246 Ill.App. 580. 

Ind.—American Ry. Exp. Co. v. 
Shideler, 165 N.E 336, 88 IndLApp 
645. 

Kan.—^Easdale v. Atchison, T. & S. 
P. Ry. Co., 164 P. 164, 100 Kan 
305. 

NM.—^Mersfelder v. Atchison, T. & 
S. F. Ry. Co., 174 P 989, 24 NM 
518. 

Okl —St. Liouis, 1. M. & S. Ry. Co. v. 

Patterson, 182 P. 701, 75 OkL 204. 
S.C—Spartan Mills v. Davis, 119 SB 
905, 126 S.C. 312 

Tex—Shroyer v. Chicago, R I. & G 
Ry. Co, 222 S.W. 1095, 111 Tex. 
24, reversing Chicago, R I & G. 
Ry, Co. V Shroyer, Civ.App., 197 

5 W. 773, and modified on other 
grounds Shroyer v Chicago, R I 

6 G. Ry Co, 226 S W 140, 111 Tex 
24—Cudahy Packing Co. v. Mis¬ 
souri, K & T. Ry, Co. of Texas, 
Civ App., 206 S.W. 854, error re¬ 
fused. 

Vt.—^N Pelaggi & Co v. Central Ver¬ 
mont Ry Co., 121 A 441, 97 Vt 1 
W.Va—William P. Mosser Co. v 
Payne, 114 S B 365, 92 W.Va 41. 
Caxzier bound to set up defense 
The provisions of the Interstate 
Commerce Act respecting unifomaity 
require an interstate carrier to set 
up m an action against it for dam¬ 
ages to an interstate shipment the 
defense that the penod of limita¬ 
tions fixed by the contract had ex- 

827 


pired before the suit was brought.— 
N Pelaggi & Co. v. Central Vermont 
Ry. Co, 121 A. 441, 97 Vt. 1. 

95- Va—Chesapeake & O. Ry. Co v. 
National Fruit Products Co., 155 S. 
E 630, 155 Va. 438, 72 A.L.R 878. 

96L Tenn —Southern Ry Co. v. Lew¬ 
is & Adcock Co., 201 SW. 131, 139 
Tenn. 37, L.R.A.1918C 976. 
Fxovision limiting liability 

A connecting carrier is not es¬ 
topped to rely on a provision in a 
bill of lading limiting liability to 
loss occurring on its own lines to 
defeat recovery on an unlawful con¬ 
tract made by its agent to pay such 
loss on interstate shipment, smee es¬ 
toppel cannot be invoked to obtain 
for shipper an illegal preference.— 
Southern Ry Co. v. Lewis & Adcock 
Co, 201 S.W. 131, 139 Tenn. 37, L.R. 
A.1918C 976. 

97. Mo.—^Amber v. Davis, 282 S.W. 
459, 221 Mo App. 448. 

98L U S —^Merchants’ Warehouse Co. 
V U. S., DC Pa, 44 F.2d 379, af¬ 
firmed 51 set. 505. 283 U.S 501, 
75 LBd. 1227—^Tenmnal Ware¬ 
house Co. of Baltimore City v. U. 
S, D.C.Md., 31 P.2d 951. 

Selectiou of exclusive agent 

Carrier may select its own agents 
to perform transportation service in 
its behalf, and employ one exclusive¬ 
ly without violatmg the Interstate 
Commerce Act —^Terminal Warehouse 
Co of Baltimore City v. U. S, D.C. 
Md , 31 F 2d 951. 

Performance of part of services 
U S.—Merchants’ Warehouse Co v. 
U S., D-C.Pa, 44 P.2d 379, afllrmed 
51 S Ct. 505, 283 U.S. 501, 75 L.Ed. 
1227. 

99. U S —^Merchants’ Warehouse Co. 
V. U. S, supra. 

1- U.S.—Seaboard Air Line Ry. Co. 
V. U. S., D.C.Va, 249 F. 368, af¬ 
firmed 41 S.Ct. 24, 254 U.S. 57, 65 
L.Ed 129. 

2. Mo.—^McGrew v. Missouri Pac. 
Ry. Co.. 132 S.W. 1076. 230 Mo. 
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particular acts® and contracts^ Iiave been held to 
constitute unjust discriminations. 

Under some statutes, two kinds of discrimination 
are prohibited; first, the giving of an unreasonable 
preference to a particular person, and second, the 
subjecting of a person to an unreasonable preju- 
dice.5 Subjecting a person to an unreasonable prej¬ 
udice does not contemplate malicious intent on the 
part of the carrier toward the person prejudiced.® 

Under statutes merely prohibiting discrimination 
as to charges for transportation, a carrier is not 
guilty of unlawful discrimination in waiving a con¬ 
tractual lunitation on the time within whidi a ship¬ 
per may sue for damages to the freight;^ and the 
rule permitting knowledge of the loss or injury to 
supply the place of a written notice is not a discrim¬ 
ination between railroads, nor is it a preference in 
favor of a particular shipper at the expense of oth¬ 
ers, as it is a mode of proof, applicable alike to all 
railroads and in favor of all shippers.® 


13 C.J.S. 

§ 365. Discrimjnsition in Furnishing Facili¬ 
ties -for Transportation 

A common earner must not discriminate unjustly 
between shippers in furnishing facilities for transporta¬ 
tion. 

Both at common law and under federal and state 
legislation, a common earner is bound to furnish 
faalities for transportation to all persons without 
discrimination for service under like conditions,® 
and under the Interstate Commerce Act an inter¬ 
state carrier is not permitted to extend to a shipper 
any facilities m the transportation of property, ex¬ 
cept such as are specified m tariffs prepared and 
filed as therein prescribed.^® Particular acts by 
carriers constituting unreasonable discrimination m 
furnishing facilities for transportation include: re¬ 
fusing to transport the product of one shipper while 
at the same time transporting the product of other 
shippers from practically the same territory, at the 
same rates, to the same territory discontinuing a 


CABBIEBS 


496—^Brunswig: v. Bush, App., 221 
S.W. 759, certiorari dismissed Bush 
V. Brunswig:, 41 S.Ct. 9, 254 TJ S. 
660. 65 L.£d 462 

3: Mich.—Federal Gravel Co. v. De¬ 
troit & M Ry. Co., 248 NW. 831, 
263 Mich 341 

and operation of srxavd 

company 

Acts of raolroad carrier m org^an- 
izingr, Anfl-ncing:, and managringr cor¬ 
poration to remove and sell gravel 
from land owned by earner for nom¬ 
inal consideration, for primary pur¬ 
pose of securmg freight revenue, was 
held to constitute unjust discrimina¬ 
tion under Comp.L.1929 §§ 11032— 

11035—^Federal Gravel Co. v. Detroit 
& M. Ry. Co, 248 N.W. 831, 263 Mich. 
341. 

4L N J.—^Lehigh Valley R Co. v. 
Maos & Waldstein Co., 131 A. 884, 
102 N.J.Law 332. 

Agrreeme«t to waive provisions of 
SaUioad Act, Pub.L 1907 p 648, 3 

Comp.St 1910 p 4242 § 47, limiting 
intra-state demurrage charges to one 
dollar per day, was held illegal and 
unenforceable—^Lehigh Valley R Co. 
V. Maa/; & Waldstein Co., 131 A 884, 
102 N J Law 332 

5. Mo—Alexander v Chicago, M. & 
St P. R Co, 221 S W. 712, 282 Mo. 
236, 11 A.LR 867 

6. Mo—^Alexander v. Chicago, M. & 
St P R Co, supra 

7- NM—^Mersfelder v. Atchison, T. 
& S- F Ry. Co, 174 P. 989, 24 N. 
M. 518 

8. La.—^Jennings v. Missouri Pac. R 
Co., 134 So 694, 172 La. 522. 

10 C J p 339 note 54. 

9u Fla.—State v. Atlantic Coast Line 
R. Co., 119 So. no. 96 f'la. 646. 


Iowa.—Northern Gravel Co. v Mus¬ 
catine North & S Ry. Co, 171 N 
W. 787. 185 Iowa 1259 
Ohio —Quinn Coal Co. v Hocking 
Valley Ry, 20 Ohio Cir.Ct-,N.S., 
420—^Johnson Coal Mining Co v. 
Hockmg Valley R. Co, 1 Ohio N P, 
N.S, 385. 

OkL—^Bromide Crushed Rock Co. v. 
Dolese Bros. Co., 247 P. 74, 121 OkL 
40. 

10 C.J. p 480 note 90. 

“Facilities’” 

Term “facilities,” as used in statu¬ 
tory and constitutional provision re¬ 
garding discrimination, includes only 
those employed m transportation and 
which railroad undertakes to furnish 
as common earner—Canary Taxicab 
Co V Termmal Ry. Ass’n of St. 
Louis. 294 S.W. 88, 316 Mo. 709. 

l^essee railways 

Railroad companies, created and 
organized as -common carriers to 
which a railroad is leased, are re¬ 
quired to furnish reasonably ade¬ 
quate shippmg facilities to the pub¬ 
lic without discnrnination—^Barlotti 
& Son V Public Utilities Commission, 
134 NE 468, 103 Ohio St. 647. 

Special services 

Whatever special services a rail¬ 
way carrier may extend to a ship¬ 
per of goods must be open to all 
shippers alike, pursuant to freight 
tariffs and schedules of charges for 
such services filed with the public 
service commission and the inter¬ 
state commerce commission—^Parker 
Com Co V. Chicago, B & Q R. Co, 
244 P 240, 120 Ean 484. 

lO. La.—^Davis v. Ferguson, 132 So 
289. 17 La.App 149, avoided 136 So 
293, 173 La. 132. 
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Miss.—^Pitman v Tazoo & M. V R 
Co, 158 So 547. 171 Miss 799 
S C.—^May V. Seaboard Air Line Ry 
Co, 96 S.E 482, 110 S C 84 
Wis.—^Northern Wisconsin Produce 
Co. V. Chicago & N. W. Ry. Co, 
234 N.W. 726, 203 Wis. 549. 

Heatup cars 

(1) An interstate earner’s action 
in heating particular cars constitutes 
a discrimination violative of the In¬ 
terstate Commerce Act, where such 
carrier’s posted and published tariff 
rates make no provision therefor. 

Ill—Northwestern Fruit Exchange v. 

Erie R. Co. 248 IlLApp. 193. 

Mass —W. H Blodget Co. v. New 
York Cent. R Co., 159 NE. 45, 261 
Mass 365. 

Mo—Clemons Produce Co. v Denver 
& R. G. R. R.. 219 S.W. 660, 203 
MoApp. 100. 

(2) This rule applies under the In¬ 
terstate Commerce Act, notwith¬ 
standing Cummins amendment of 
1915, U S.Comp St. § 8604a, making 
interstate carriers liable for loss, 
damage, or injury to property caused 
by such carrier or connecting ear¬ 
ner, despite limitation of liability, 
such amendment not affecting the re¬ 
quirement that the loss, to render 
carrier liable, shall have been caused 
by the carrier.—Clemons Produce Co. 
V. Denver & R G R. R., supra. 

(3) Under the Interstate Com¬ 
merce Act, a carrier is obligated not 
to furnish heat for less than a car¬ 
load interstate shipment of eggs, 
where the tariff does not call for 
such service on less than carload 
shipments —^Northern Wisconsin Pro¬ 
duce Co. V. Chicago & N. W Ry. Co., 
234 NW 726, 203 Wis 549. 

11- U S —^U. S. V. Louisville^ etc., 
R. Co., Com.C.. 195 F. 88. 
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particular service as to one and continuing it as to 
others and contracting with a corporation or in¬ 
dividual to give exclusive rights to the use of any 
portion of its main line or general system of rail¬ 
way so as to prejudice other patrons or the public 
in general.^2 Carriers are not excused from their 
duty to furnish equal facilities by reason of unusual 
traffic conditions attendant on a general strike.^^ 

On the other hand, under the express provisions 
of the Interstate Commerce Act and some state con¬ 
stitutions, these rules do not apply to the carnage, 
storage, or handling of property of the United 
States, states, or municipal governments. Also, 
the duty of the carrier extends only to such trans¬ 
portation facilities as it owns or controls.^® Dif¬ 
ferent facilities furnished under circumstances es¬ 
sentially different do not constitute an unjust dis¬ 
crimination, when the difference in the facilities fur¬ 
nished IS in accordance with the difference in cir¬ 
cumstances and not intended to injure another ship¬ 
per or to give one shipper material advantages over 
another in competitive husmess.^^ In this connec¬ 
tion, a difference in the character of commodities 
offered for shipment, because of which one is easier 


to handle than the other, will justify the carrier in 
refusing to furnish equal facilities for the shipment 
of the two kinds of commodities.^® Thus, the dif¬ 
ference between live stock and inanimate freight 
is such as to justify a refusal to deliver or receive 
live stock in carload lots on sidetracks at private 
stockyards,!® and where a railroad company has by 
contract with a stockyards company made adequate 
provision for the discharge of its duty as a common 
earner with respect to live stock shipped over its 
line to a city, it is not required by the common law, 
or by state or federal legislation relating to dis¬ 
crimination, to make deliveries of stock to other 
stockyards in the same city.^® 

A carrier cannot be required, at its own expense, 
to provide such equal facilities and conveniences be¬ 
tween private persons or corporations as to over¬ 
come or equalize disadvantages caused by dissimi¬ 
larity of location; and this rule is not affected by 
a constitutional provision that the state corporation 
commission shall require earners to establish and 
maintain such public facilities as may be reasonable 
and from time to time to make and enforce such 
requirements and regulations as may be necessary 


Connectiiig' carrier 

Under Rev.St 1911 arts 6670. 6671, 
carrier was liable for damagres for 
discrimination in refusing- delivery 
to connecting carrier, although ship¬ 
ment IS not a through shipment.— 
Quanah. A. & P. Ry. Co v. Warren. 
Tex.Civ,App., 184 SW. 232. 

Smbargo as to some shippers 

Transportation pursuant to author¬ 
izations given one shipper while an 
embargo was enforced against others 
is an unlawful "discrimmation."—^U. 
S V Lehigh Valley Ry. Co, D.C.N 
Y., 254 F. 332. 

12. Ala,—Agee v. Louisville, etc., R. 

Co.. 37 So. 680. 142 Ala 344. 

10 C J p 481 note 92. 

13l Okl—^Bromide Crushed Rock Co 
V Dolese Bros. Co, 247 P. 74, 121 
Okl. 40 

14. Pa.—^Minds v. Pennsylvania R. 
Co. 77 A, 909. 228 Pa. 575. 

15. La.—^Miller Fngrmeering Co. v 
Louisiana Ry & Kav. Co, 81 So. 
314. 144 La 786 

16b Ala—^Alabama Cent. R. Co. v. 
Alabama Public Service Commis¬ 
sion, 76 So 862, 200 Ala 536, L 
R.A1918C 293- 

17- Mo —^Brunswig v. Bush. App., 
221 S W 759, certiorari dismissed 
Bush V. Brunswig, 41 S.Ct. 9, 254 
US. 660, 65 LFd. 462 
Ohio —Cleveland Provision Co. v. 
Public Utilities Commission, 135 N. 
E 612. 104 Ohio St. 253. 23 AL. 
R 404. 

10 C.J. p 481 note 94. 


Corpus Juris text is cited with 
approval m Porter v Long Island R. 
Co.. 225 NY.S. 365, 368, 221 App. 
Div. 713, affirmed 164 NB. 595, 249 
N.T. 591. 

Coal cars 

In so far as Code 1916 c 54 § 66c, 
contemplates equality of transporta¬ 
tion facilities among shippers of 
coal, in point of mere convenience, 
not reasonable means of transporta¬ 
tion, -withm earner's ability, it ap¬ 
plies only to mmmg industries hav¬ 
ing usual equipment for loading coal 
cars—^Baltimore & O R Co v. Pub¬ 
lic Service Commission. 94 S.E. 545, 
81 WVa 457, LR.A1918D 268. 

l^ater registered vessel 

Common carrier’s permitting later 
registered vessel to load cargo at 
its coal pier before vessel which pre¬ 
viously registered because of yard 
congestion and the construction of 
the ships and the rights of other 
shippers, was not “undue preference 
or unreasonable discrimination ”— 
Archibald McNeil & Sons Co. of New 
York V Western Maryland Ry. Co., 
D C Pa, 42 F.2d 669, affirmed, C.C A, 
51 F 2d 1073, certiorari denied 52 S 
Ct. 41. 284 U-S. 665, 76 L Ed. 563. 

Transportation without reloading 

Where a earner agreed to trans¬ 
port corn from a point in the Unit¬ 
ed States into Mexico without re¬ 
loading into other cars, the provision, 
even if discnminatory, will not ren¬ 
der the contract invalid, the discrim¬ 
ination m no sense bemg unjust.— 
Brunswig v. Bush, Mo-App., 221 S. 

829 


W. 759, certiorari dismissed Bush v. 
Brunswig, 41 S Ct. 9, 254 U.S. 660, 
65 LEd 462 

Yard of delivery 

Insertion in bills of lading, with¬ 
out interstate commerce commi*?- 
sion's consent, of particular yard m 
general terminal to which cars were 
deliverable, was not illegal, as dis¬ 
criminatory—Porter v Long Island 
R. Co.. 225 N.Y.S 365. 221 App.Div. 
713, affirmed 164 NE. 595. 249 N.Y. 
591 

18- U.S.—Butchers’, etc, Stock- 
Yards Co V. Louisville, etc., R. Co., 
Tenn., 67 F. 35. 14 C.CA, 290. 

Tenn.—Smith v. Louisville, etc, R. 
Co., 175 SW 557, 131 Tenn 531, L, 
RA.1916A 1107. 

19- U S —^Butchers’, etc. Sto<^- 

Yards Co. v. Louisville, etc, R Co., 
Tenn., 67 F. 35, 14 C.C.A. 290. 

Tenn —Smith v. Louisville, etc., 
R Co., 175 S.W 557, 131 Tenn. 531, 
LRA1916A 1107 
10 C J. p 482 note 96 

20. US —Central Stock Yards Co 
V- Louisville, etc, R Co, Ky, 24 
set. 339. 192 US 568. 48 L.Ed 
565. affirming 118 F 113, 55 CCA. 
63, 63 L.R.A. 213—^Butchers', etc.. 
Stock-Yards Co. v. Louisville, etc., 
R. Co., Tenn. 67 F. 35, 14 CC.A 
290. 

Tenn.—Smith v. Louisville, etc., R. 
Co., 175 SW. 557, 131 Tenn. 531, 
LRA.1916A 1107. 

10 C.J. p 482 note 97. 
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to prevent unjust or unreasonable discrimination m 
favor of any person, locality, etc., in the matter of 
car service or efficiency of transportation Also, 
the rule was not intended to require that precisely 
the same accommodation should be made for freight 
traffic at every station on a line or road, irrespec¬ 
tive of its size or importance .22 

Express companies. In the absence of any show¬ 
ing of a reason therefor, an express company may 
not furnish a pick-up service to some shippers and 

decline it to others.^^ 

§ 366. Distribution of Cars 

The rule agamst unjust discrinnination applies to the 
distribution of cars by carriers. 

It is the duty of the carrier to give a fair and 
impartial car service as between different shippers 
-and localities, having regard to all the circumstanc¬ 
es, and any failure to do so constitutes unjust dis- 
criminatioiL24 Accordingly, in the distribution of 
cars, shippers similarly situated at the same place 
must be treated alike,25 and their rights are neces¬ 
sarily equal when they are applying for cars under 
the same arcumstances from stations of equal im- 
portance.2* Shippers located on branch or lateral 
lines of a railroad are entitled to the same treat¬ 
ment as is accorded to those whose business is sit¬ 


uated on the main line ^7 As between different sta¬ 
tions, cars should be distributed as nearly as may 
be, in proportion to the ordinary business reqmre- 
ments at the time, in order that shipments may be 
made with reasonable celerity.^* Where, from 
causes not within its control, the carrier cannot sup¬ 
ply a sufficient number of cars temporarily made 
necessary by unusual demands therefor, it is not 
only entitled, but is also bound, to apportion its 
cars in a fair and equitable manner among patrons 
similarly situated, and cannot be compelled to pro¬ 
vide one shipper with cars to the exclusion of oth- 
ers.^^ 

A carrier does not unjustly discriminate by fur¬ 
nishing cars to be loaded by a wagon on its tracks 
at a station, with coal for shipment in one direction 
to points within the state, while it refuses to fur¬ 
nish cars to be so loaded for interstate shipments 
in the opposite direction, where the order under 
which the cars are furnished applies to all persons 
alike nor does a refusal of a carrier to grant 
permission to a shipper to purchase and use on the 
carrier's line a number of cars of a kind used by 
other shippers on such line amount to a discrimina¬ 
tion in the distribution of cars, so as to entitle the 
shipper to recover damages A contract requiring 
that cars be supphed on reasonable demand therefor 
is not discrimmatory,^^ and a contract by a carrier 


SLm Okl.—Chicagro, etc.. R. Co. v. 

State, 99 P, 901, 23 Okl. 94. 

10 C J. p 482 note 98. 

22. IT.S—Mickle v. New York, etc, 
R. Co, CCMass, 151 F. 694. 

10 C J p 475 note 33. 

23ii S.D —Jokn Morrell & Co. v 
iyoaerican Ry. Express Co., 187 N 
W. 724, 45 S.D. 399. 

Order proper 

Wkere the evidence skewed that 
an express company fumisked pick¬ 
up and delivery service to places in 
tke same city as petitioner wkick 
were situated fartker from appellee's 
place of business than the petition¬ 
er, and which did not furnish as 
muck business as petitioner, and that 
it furnished similar services to sev¬ 
eral of plaintiffs competitors in 
other cities, although they were sit¬ 
uated farther from its offices than 
was petitioner, and that pick-up and 
delivery service within reasonable 
limits was included m the service 
for which charge was made, an order 
requiring the company to furnish 
pick-up and delivery service to peti¬ 
tioner was reasonable—John Morrell 
& Co. V. American Ry Express Co., 
187 N.W. 724. 45 S I) 399. 

24. US —James v. Davis, C.C.A 
Neb., 280 F. 780 

Ark.—St. LiOuis-San Francisco Ry 


Co. V. Watts, 271 S W. 464, 168 Ark 
804. 

10 C J. p 482 note 1. 

Duty to furnish cars generally see 
supra §§ 35-39. 

Begnlatloiis held reasonable 

Railroad regulations applicable to 
all mines, assigning open-top cars 
to properly equipped mines and box 
cars to those loading without tipples, 
etc, durmg car shortage, were nei¬ 
ther unreasonable nor unjustly dis¬ 
criminatory—^Baltimore & O R Co 
V Public Service Commission. 94 S E. 
545, 81 W.Va. 457, Ii.RA.1918D 268. 

25. Pa.—Wright v Baltimore, etc., 
R. Co., 32 Pa Super 5. 

26. Mo.—^Howell V. Hmes, App, 236 
SW 886 

10 C J. p 483 note 3. 

27- Ark—Chicago, R I. & P. Ry. 
Co V. Sims, 256 S.W. 33, 161 Ark. 
289 

10 C J. p 483 note 6 

2aL Wis—Ayres v Chicago, etc., R 
Co. 37 NW. 432, 71 Wis. 372, 5 
Am SR 226 

26- Ark —^Dickinson v. Robertson, 
223 S W. 12, 144 Ark. 515 
La—G-eorge EL Koepp, Inc, v. New 
Orleans Great Northern R Co, 110 
So. 729, 162 Da. 487. 

Mich.—Anderson v. Chicago, M. & 
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St P Ry. Co, 175 N.W. 246, 208 
Mich 424. 

10 C J p 483 note 5. 

30- U S.—Harp v Choctaw, etc., R. 
Co., aCArk. 118 F. 169, affirmed 
125 F. 445, 61 CCA 405. 

31- Pa—^Walnut Coal Co. v. Penn¬ 
sylvania R Co., 85 A 440, 237 Pa 
410 

10 C.J p 483 note 10 
32. U S.—Northern Paa Ry. Co. v. 
St Paul & Tacoma Lumber Co., 
C.C AWash, 4 F 2d 359, reversing, 
DC, St Paul & Tacoma Lumber 
Co. V Northern Pac. Ry. Co., 296 
F 749. 

Crontract for shipment of lumber 
A contract made in 1888 by a 
manufacturer of lumber to ship a 
certain proportion of its product over 
the lines of a railroad company, 
which implied an agreement by the 
railroad company to furnish cars for 
such shipments, was not invalid as 
in violation of Interstate Commerce 
Act, prohibiting discrimination and 
undue preferences, as requiring the 
company to furnish the cars regard¬ 
less of the rights of other shippers, 
but its obligation is to be construed 
as one to furnish cars on reasonable 
and lawful demand therefor.—^North¬ 
ern Pac. Ry. Co. v. St Paul & Ta¬ 
coma Lumber Co . C C AWash, 4 F. 
2d 359, reversmg, D.C., St. Paul & 
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to furnish a specified number of cars on specified 
dates and at specified places does not constitute an 
unjust discrimination, unless the contract if per¬ 
formed will extend to that shipper an undue prefer¬ 
ence over other shippers,^^ although, tmder the In¬ 
terstate Commerce Act, such a contract is deemed 
to involve an undue preference if it imposes a great¬ 
er obligation on the carrier than that implied in the 
tariff.®^ Further, a contract binding a carrier to 
receive cars of another carrier and to deliver them 
to the shipper for the reception of his freight is not 
mvahd as creating an unjust discrimmation, in the 
absence of any showing that the contract gave the 
shipper a preference over shippers of other similar 
freight who could secure cars from other carriers 
and a judgment requiring a carrier to furnish more 
cars than its rules prescribe does not create a dis¬ 
crimmation, where other shippers under similar cir¬ 
cumstances would have the same right.^® 

Discrimination in fumishmg cars to shippers for 
transportation of freight in interstate commerce is 
governed exclusively by the acts of congress and 
the state law has no application.^^ If an interstate 
carrier has established a rule for the distribution of 
cars, and administers it fairly and equally between 
applicants, the authority to determine whether the 
rule is reasonable rests with the mterstate com¬ 
merce commission and no court has jurisdiction un¬ 
til the commission has determined that question.^* 

Tacoma Lumber Co. v Northern Pac, 

Ry Co, 296 P 749. 

sa. Iowa—Vander Zyl v. Chicagro, 

R I & P. Ry, Co. 189 NW. 953. 

195 Iowa 901, error dismissed Chi- 
cagro. R I. & P Ry Co. v. Vander 
Zyl, 45 set. 10, 266 US. 636, 69 
L.Sd 481 

10 CJ p 213 notes 54, 55, p 483 note 
7. 

Contract not disciimi-nntoxy 

A contract to furnish a car for a 
certain date, to be carried by a train 
regularly operating over the cai> 

Tier's line is not unduly discrimina¬ 
tory —Stewart v. Chicago, etc., R. 

Co, 151 N W. 485. 172 Iowa 313 

34L U.S —^Davis v. Cornwell, 44 S Ct 
410, 264 US. 560, 68 L.Bd 848, re¬ 
versing Cornwell V. Davis, 213 P. 

218. 66 Mont 100. mandate con¬ 
formed to Cornwell v. Davis, 226 P. 

1117, 70 Mont. 608. 

Tenn—^Louisville & Nashville R Co. 

V. Hardiman, 5 TennApp. 289. 

Contracts discriminatory 

(1) A contract to furnish cars on 
certain day imposes greater obliga¬ 
tion than that implied m tariff, m 
that proof of due diligence would not 
excuse a failure to perform, and 
hence is illegal preference, although 
no preference actually resulted. 


This commission may promulgate reasonable rules 
governing the distribution of coal cars generally,^^ 
or of privately owned coal cars assigned by the 
owner, known technically as “assigned cars,”^® 
which in its judgment are necessary to prevent un¬ 
just discrimination among shippers of coal 

Matters to he considered in determining correct 
apportionment. Any inequality in the matter of the 
distribution of cars must be justified by a difference 
of circumstances and situation.^^ Where all ship¬ 
pers in the same situation at a given pomt are treat¬ 
ed alike in the matter of furnishing cars, the mere 
fact that shippers who own spur tracks or who fur- 
msh cars are given preference over those who do 
not own tracks, but require the use of a railroad 
company's sidetracks which are needed by it to con¬ 
duct its general business and to serve the public, is 
not an imjust discrimination.^^ Where, however, a 
railroad company permits the building of gp-ain 
warehouses along its track, in which warehouses 
the warehouse proprietors store, for hire, the grain 
of producers, as well as grain which they have 
themselves purchased, the relative circumstanc¬ 
es and conditions of the warehousemen as pro¬ 
ducers and exporters of grain are not materially 
dissimilar to those of the producers for whom they 
store the gram and do not warrant a discrimmation 
in the distribution of cars for the transportation of 
the grain.^^ Also, m the distribution of cars, the 

oils & St. L. R. Co., 165 N.W. 412. 
181 Iowa 1104. 

37- U.S—^Missouri Pac R.^ Co v. 
StroTid, 45 S.Ct. 243. 267 U.S. 404, 
69 L£d. 683, reversing Stroud v. 
Missouri Pac. R. Co., 254 S W 111, 
212 Mo.App 512, certiorari granted 
Missouri Pac. R. Co v Stroud, 44 
S Ct- 37. 263 U S. 694, 68 L Ed. 510. 
38 l Ill—State Public Utilities Com¬ 
mission V Baltimore & O S W. R. 
Co, 118 N.E. 81, 281 Ill 405 
30. U S.—^U. S V. New River Co, 
WVa.. 44 set 610. 265 US 533, 
68 L Ed 1165, reversing, D.C, New 
River Co v. CUesapeake & O. Ry. 
Co., 293 F. 460. 

40. U S.—Assigrned Car Cases, Pa, 
47 set. 727, 274 US. 564. 71 LEd. 
1204, reversing, D C, Berwind- 
White Coal-Mining Co. v. U. S., 9 
429. 

41- Pa.—Wngbt V Baltimore, etc., 
R. Co., 32 Pa Super. 5. 

42- U S.—^Harp v Choctaw, etc, R. 
Co. Ark, 125 P. 445 161 C-CA. 405, 
affirming, CC., 118 F. 169. 

Ark—Choctaw, etc., R Co. v State, 
84 S.W 502. 92 S.W. 26. 73 Ark. 
373. 

43. U.S.—^U. S. v. Oregon R., etc., 
Co. C.COr., 159 F. 975. 

10 C.J. p 484 note 14. 


U S.—Davis V Cornwell, 44 S.Ct. 410. 
264 U.S. 560, 68 LEd 848. revers¬ 
ing Cornwell v. Davis, 213 P. 218, 
66 Mont 100 

Mo —Dollinger v. Missouri Pac. R 
Co., App, 282 S.W 1047. 

(2) To guarantee that a special 
car will be furnished at a particular 
time and place, for the transporta¬ 
tion of a common commodity and 
thereby create an advantage or 
preference which is not available to 
all, and which is not provided for 
in the published tariffs, constitutes a 
violation of the Interstate Commerce 
Act —American Ry. Express Co v 
Pemnsula Produce Exch, 130 A 346, 
148 Md 465 

(3) A station agent of a railroad 
operating under federal control has 
no authority to make an absolute and 
unconditional contract to have cat¬ 
tle cars ready at a certain place or 
date, irrespective of the govern¬ 
ment's needs or of general service to 
the public, such a contract being spe¬ 
cial and discriminatory, and viola¬ 
tive of the Commerce Act—^Under¬ 
wood V- Hines, Mo App, 222 S.W. 
1037 

35w Tex.—Texas, etc., R Co v 
Shawnee Cotton Oil Co, 118 S W 
776, 55 Tex.Civ.App. 183 
sa Iowa—Baird Bros. v. Minneap- 
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cars owned by the carrier, those of other carriers 
on its line to be loaded, and cars owned by any in¬ 
dividual shipper must be placed absolutely on the 
same basis as together forming the available car 
equipment of the road as a whole and it is no 
justification for giving a shipper a preference that 
the preference arises from the fact that the carrier 
chose to purchase its coal or fuel supply from that 

particular'shipper.^ 5 Each shipper is entitled to his 

percentage of all the available cars, whether owned 
by the company or individually, in so far as it will 
not interfere with the right of individual owners 
to the exclusive use of their own cars,^® and in de¬ 
termining the percentage of cars to which a particu¬ 
lar shipper is entitled, the carrier should be guided 
by the capacity of the shipper to furnish freight for 
shipment.^^ The allowance of an extra percentage 
of cars to a shipper who during the preceding 
month has unloaded and returned his cars withm 
a certain average time, such practice having been 
adopted instead of the imposition of a demurrage 
charge to encourage prompt return of cars and to 
enlarge the supply available for use, and being open 
to all alike, has nevertheless been condemned as giv¬ 
ing an undue preference or advantage in violation 


of the Interstate Commerce Act.^® 

Embargo at consignee's request. An embargo by 
which a carrier at the request of a consignee, and 
not by reason of any conditions on its line necessi¬ 
tating it, refuses to furnish cars to the consignors 
for shipments to the consignee is an unlawful dis¬ 
crimination, and, in the absence of any agreement 
that notice shall be given of the removal of the 
embargo, no duty rests on the carrier to notify the 
consignee before raising it.^® 

§ 367. Switch Connections and Services 

The rule prohibiting unjust discrimination applies to 
the furnishing of switch connections and services by 
carriers. 

A common carrier cannot lawfully deny switch 
connections or service to one person, locality, or 
kind of traffic which it furnishes to others similarly 
situatedand the fact that a carrier's line is con¬ 
gested is not an excuse for refusing a siding to one 
shipper while affording siding facilities to others.®^ 
However, only such discriminations in the furnish¬ 
ing of switch connections and services as are un¬ 
due or unreasonable are illegal,®^ and there can be 
no unjust discrimination m this regard as between 


4A. US — Interstate Commerce 

Commn. v. Illinois Cent. R Co, 
UL. 30 set. 155, 215 U.S 452, 54 
Ij Ed. 280— ^U S. V. Baltimore, etc., 
R Co, Md, 165 P. 113, 91 C.C.A. 
147, reversed on otlier grounds 30 
S.Ct. 164, 215 US 481, 54 LEd. 292. 
10 C J. p 484 note 17. 

45b U.S. — Interstate Commerce 

Commn v. Illinois Cent R. Co., Ill, 
30 set. 155, 215 U.S. 452, 54 L..Ed. 
280. 

10 C.S p 484 note 15. 

4eL U.S.—U. S. V. Baltimore, etc., R 
Co.. Md.. 165 F. 113, 91 C.CA. 147, 
reversed on otlier grounds 30 S.Ct. 
164. 215 U.S 481, 54 LEd 292. 

10 C.J p 484 note 16. 

47- U.S —U. S. V. Baltimore, etc., 

R. Co. Md.. 165 F. 113. 91 C.C.A. 
147, reversingr, CC, 154 F. 108, and 
reversed on other grounds 30 S.Ct. 
164, 215 US. 481, 54 LEd. 292— 
U S v. West Virffmia R Co, C.C. 
WVa.. 125 F. 252, affirmed 134 F. 
198. 67 CUA 220. 

10 CJ p 484 note 18. 

48. U S —U. S V Baltimore, etc., 
R. Co.. Md. 165 F 113. 91' CCJt. 
147, reversing, CC. 154 F 108, and 
reversed on other grounds 30 S Ct 
164, 215 U.S 481, 54 LEd. 292. 

49. U S —^Menasha Paper Co v. 
Chicago & N. W. Ry. Co., 36 S.Ct 
501. 241 US. 55. 60 L.Ed 885, af¬ 
firming Chicago & N" W Ry. Co 
V. Menasha Paper Co., 149 N.W 
751, 159 Wis. 508. 


SOl Ga.—Augusta Brokerage Co. v. 
Central of Georgia R Co. 48 S.E. 
714, 121 Ga. 48. 

Iowa.—Northern Gravel Co v. Mus¬ 
catine North & S Ry. Co., 171 N 
W. 787, 185 Iowa 1259. 

Ohio —Quinn Coal Co. v. Hocking 
Valley Ry., 20 Ohio Cir Ct.,N S, 
420—^Johnson Coal Mming Co. v. 
Hocking Valley R Co., 1 Ohio N P, 
NS, 385. 

10 C J. p 484 note 22 
Furnishing facilities by carrier to 
connectmg Imes see infra § 449. 

Spur track 

Where a railroad company has 
constructed a spur track for the con¬ 
venience of shippers m a limited ter¬ 
ritory, it cannot grant, nor can a par¬ 
ticular shipper acquire, a right to 
the use of such spur track for his 
particular husmess of shipping sand 
and gravel to the exclusion of other 
shippers engaged m similar busi¬ 
ness. 

Ark—^Missouri Pac. R Co. v. Whel- 
en Springs Gravel Co, 49 S W 2d 
374, 185 Ark 669, certiorari denied 
53 set 87, 287 US. 638, 77 L.Ed. 
553. 

Iowa.—Northern Gravel Co. .v. Mus¬ 
catine North & S. Ry. Co., 171 N.W. 
787. 185 Iowa 1259 

"PacUity” includes switching connec- 
I tion 

A switch track for loading and un¬ 
loading freight IS clearly a “facility” 
withm the inhibition against dis- 
criTninstion by common earners m 
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charges or facilities.—^Tucker v. St. 
Louis-San Francisco Ry. Co, 250 S 
W. 390, 298 Mo 51, affirming, App., 
233 S.W. 512—10 C.J. p 484 note 22 
[b]. 

Test of distinction between “trans¬ 
portation” and “switching” service of 
freight cars, m an action to recover 
for unjust discrimmation, is not only 
whether the switchmg service fol¬ 
lows transportation, but whether the 
movement of cars is under the yard- 
master's direction, in which case it 
IS switchmg service, or under tram- 
master’s direction, m which case it 
IS transportation service—St. Louis, 
L M. & S Ry. Co v. Clark Pressed 
Brick Co.. 192 S.W. 382, 127 Ark. 474 

51- Pa.—Cox V. Pennsylvania R. Co., 
85 A 863. 

10 C.J p 485 note 23. 

52. Fla —State v. Atlantic Coast 
Line R Co.. 119 So. 110, 96 Fla. 
646. 

Me—Willband v. Elnox County Gram 
Co.. 145 A. 405. 128 Me. 62. 

Statute not violated 

Where there was no evidence of 
general undertaking of earner to 
perform switching service on ship¬ 
pers* premises without agreement, 
cameras failure to give plaintiff 
service on sidetrack without agree¬ 
ment did not violate statute requir¬ 
ing railroads to furnish all persons 
reasonable and equal facilities—^Mil¬ 
ford Quarry & Construction Co v. 
Boston & M. R R, 151 A. 336. 84 N. 
H 407. 
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shippers who are not similarly situated.53 Also, a 
carrier is not guilty of illegal discrimination, where 
it receives and delivers freight on private spur 
tracks pursuant to contracts, and the contracts of¬ 
fered to all of its customers are identical,54 and it 
is not required to permit a shipper to connect a 
track with its track, except where it has already 
granted such privilege to others.®® 

A state railroad commission may make reasonable 
orders to remove the causes for unjust discrimina¬ 
tion by an intra-state railway carrier.®® 

Connecting carriers. Where a reciprocal switch¬ 
ing operation is carried on by two connecting car¬ 
riers, constituting a facility for the interchange of 
traffic between two railroads, equal faalities must 
be afforded all other lines for like interchange of 


traffic without discrimination,®'^ even though they 
are not directly connected with the offending lines.®* 
Similarly, it is unlawful for connecting railroads to 
use each other’s tracks and terminal facilities with¬ 
in a specified zone in a city so as to favor certain 
shippers and prejudice others.®^ The interstate 
commerce commission has authority to require all 
railroads performing such service to desist from 
any discriminatory practice in respect of such 
switching operation,®® and an order of this nature 
is not invalid as taking property without due process 
of law,®i nor does such an order require the car¬ 
riers to give the use of their tracks and terminal fa¬ 
cilities to the competing carrier within the meaning 
of the provision m the Interstate Commerce Act,®* 
or of a like provision in a state public utilities act,®* 
declaring that such act shall not be considered as re- 


53. Ark.—St liouis, etc., R. Co v. 
Bixie Cotton Oil Co., 165 S.W. 251, 
112 Ark. 147. 

10 CJ. p 485 note 26 [a]. 

Xdxie-liaiil movements 

(1) Railroad’s failure to make 
rules affecting line-kaul movements 
applicable to industrial switching 
was not violative of Gen Code § 567, 
prohibiting preferences, such statute 
applying only to conditions substan¬ 
tially similar.—Cleveland Provision 
Co. V Public Utilities Commission, 
135 NK 612, 104 Ohio St. 253, 23 
A.liR 404. 

(2) Acts 1917 c 7320, providing 
that a railroad company in switch¬ 
ing cars "shall not make a charge 
therefor if it has the line haul" con- j 
strued with reference to Const, art 
16 § 30, which renders the legisla¬ 
ture powerless to pass laws requir- 
mg or permitting unjust discrimiTia- 
tion by common earners, does not 
require railroad common carrier to 
render for the line-haul charge an 
extra service for switching m receiv- 
mg or delivering cars on its Ime or 
any side or spur track, when such 
service costs more than ordinary or 
substituted service rendered public 
generally, and is rendered under spe¬ 
cial circumstances, and its cost is 
not included in line-haul charge.— 
Burr V Florida Fast Coast Ry. Co, 
81 So. 464, 77 Fla. 259. 

54- Iowa.—Cedar Rapids, etc., R. 
Co V Chicago, etc, R Co., 124 N. 
W. 323, 145 Iowa 528 
Miss—Gulf Compress Co. v- Alaba¬ 
ma Great Southern R Co., 56 So 
666, 100 Miss 582. 

55. U S —ohnson Coal Minin g Co. 
V Hockmg Valley R. Co., 1 Ohio 
N.P.JsrS. 385. 

10 C J. p 485 note 25. 

56- BTLa —State v. Atlantic Coast 
Line R. Co, 119 So.' 110, 96 Fla 
646. 

13 0.J.S.-53 


Order reasonable 

"An order of the railroad commis¬ 
sioners requiring a railroad company 
to enlarge its switching limits at 
Sanford to include a spur track 
known as Whitner’s siding, and to 
apply to shipments to and from said 
siding the same rates and treatment 
applied to like shipments to and 
from other points withm the switch¬ 
ing limits of Sanford, held reason¬ 
able, it appearing that there exists 
no substantial operating objections 
to such enlargement, and that the 
location of Whitner’s siding relative 
to the freight station and assembly 
and break-up yards of the earner, 
and other conditions affecting the 
operation and service to and from 
said sidmg, are substantially the 
same as those pertaining to two 
other sidings of relatively similar 
location and use which are now vol¬ 
untarily mcluded by the carrier with- 
m Its switching limits, and to which 
the carrier voluntarily applies the 
Sanford freight rate, which is lower 
than the rate now applied to ship¬ 
ments to and from Whitner’s siding, 
nothing being shown to afford a just 
basis for discrimination in rates or 
service between Whitner's siding and 
the other sidings mentioned.”—State 
V- Atlantic Coast Line R. Co., 119 
So no, 96 Fla. 646 

57. U.S—Chicago, L & L. Ry. Co ! 

V. U S., Ind., 46 S.Ct. 226, 270 U.S 

287, 70 L.Ed 590 
10 C J p 485 note 27. 

I Between steam and electric roads 

Alleged lack of reciprocity and 
other matters of dissimilarity be¬ 
tween steam and electric roads were 
held not, as matter of law, to nega¬ 
tive discrimination in refusal of 
steam roads to establish reciprocal 
switching services with electric road 
—Chicago, L & L By. Co. v. U. S, 
Ind. 46 set. 226, 270 U.S. 287, 70 L. 
Ed. 590. 


58. U.S.—Chicago, I & L Ry. Co. v- 
U. S, supra. 

58- U S.—U. S. V Pennsylvania R. 
Co. Pa., 45 S.Ct. 43. 266 U.S. 191. 
69 L.£kj. 243, reversing, D.C., 295 
F. 523. 

sa U S.—^Louisville, etc, R Co v. 
U. S.. Tenn . 35 S.Ct. 696. 238 U.S. 1. 
51 L.Ed 1177, affirming, T> C., 216 F. 
672—Pennsylvama Co v. U. S., 
Pa, 35 S-Ct. 370, 236 U.S 351, 59 
L.Ed. 616, affirming, D.C., 214 F. 
445—Grand Trunk R. Co v. Michi- 
B Commn, Mich., 34 S.Ct. 152, 
231 US. 457, 58 LEd 310—Louis¬ 
ville, etc, R. Co V. U S., D C. 
Tenn., 227 F. 273, reversed on other 
grounds 37 SCt 61, 242 U.S. 60, 61 
LEd 152. 

Gl- U.S—^Louisville, etc, R. Co. v. 
U S., Tenn., 35 SCt. 696, 238 U.S. 
1, 51 L Ed. 1177, affirming, D.C., 
216 F 672—Grand Trunk R. Co. v 
Michigan R. Commn, Mich., 34 S 
Ct 152, 231 U.S 457, 58 L.Ed. 310 
—^Lomsville, etc, R. Co. v. U. S., 
U.CTenn, 227 F. 273, reversed on 
other grounds 37 S.Ct. 61, 242 U. 
S 60, 61 L.Ed. 152. 

G2. U.S.—U. S. V. Pennsylvania R. 
Co., Pa., 45 S.Ct 43, 266 U.S. 191, 
69 L.Ed. 243, reversing, D C, 295 F, 
523 

10 C J. p 486 note 30. 

Purpose of pxovisioni 

The clause mentioned in the text 
was inserted m the Interstate Com¬ 
merce Act to make it clear that the 
mere grant to one carrier of the use 
of tracks or terminal facilities for 
the purpose of interchanging traffic 
and the refusal of such facilities to 
another, does not make the prefer¬ 
ence given illegal. The clause had 
no other effect.—^U. S. v. Pennsylva¬ 
nia R. Co, Pa., 45 set. 43. 266 U.S- 
191, 69 L.E3d. 243, reversing, DC., 
295 F. 523. 

63. IlL—Pubhc Utilities CoTnmt«:sion 
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quiring a carrier to give the use of its tracks or 
terminal facilities to another carrier engaged in 
like business. However, the fact that a railroad 
company interchanges traffic vrith certain railroads 
at its regular, established yard or depot, where it 
has provided all reasonable, proper, and equal fa¬ 
cilities for that purpose, and refuses to interchange 
traffic with a new road at a point of connection 
where no such facilities exist, does not constitute 
any "discrimination,” or any "undue or unreason¬ 
able preference or advantage,” in favor of the rail¬ 
roads with which such interdiPTige is made.®^ It is 
also not discriminatory for two railway carriers, 
jointly owning a terminal and maintaining joint 
switching services therein, to refuse to switch the 
cars of a third carrier on the same basis.®^ 

§ 368. ' Terminal Facilities 

The rule prohibiting unjust discrimination applies 
to life furnishing of terminal facilities by carriers. 

Termirial facilities are within the rule forbidding 
unjust discrimmation as much as any other facilities 
used in the transportation of goods.®® Thus, a car¬ 
rier may not discriminate with respect to the use 
of its docks, wharves, and piers,®^ or other facilities 
for loading or unloading freight.®* Under the In¬ 
terstate Commerce Act, the carrier may not lawfully 
pay for a terminal service rendered the shipper’s 
goods, unless the service is performed for all ship¬ 


pers alike at the carrier’s station,®® and as the ter¬ 
minal services incident to an interstate shipment 
are within the federal act and the condition of lia¬ 
bility while the goods are retained after notice of 
arrival are stipulated in the bill of lading under the 
filed regulations, the conditions thus fixed are con¬ 
trolling and the parties cannot substitute therefor 
a special agreement.^® 

On the other hand, under the express provisions 
of the Interstate Commerce Act and some state con¬ 
stitutions, these rules do not apply to the carriage, 
storage, or handling of property of the United 
States, states, or municipal govemments-^i The 
common use of a railroad terminal by several trunk 
lines under a single arrangement as to the absorp¬ 
tion of the terminal charges does not, as a matter of 
law, entitle a railway which has no trunk line and 
does terminal switching alone, to precisely the same 
treatment The duty of a carrier to accept goods 
tendered at its station does not extend to the ac¬ 
ceptance of cars offered to it at an arbitrary point 
near its terminus by a competing road, for the pur¬ 
pose of reaching and using its terminal station.^* A 
transportation company operating a railway and a 
connecting steamboat line does not violate the pro¬ 
hibition of the Interstate Commerce Act against 
discrimination, by refusing to allow the boats of 
a competitor to land at its wharf. h js, likewise, 
permissible for a railroad company to establish a 


V. Cleveland, C., C. & St. L. Ry- 
Co.. 133 NE. 722, 301 IlL 219. 

64. TT.S—Kentucky & I. Bridg-e Co. 
V. Louisville & N H. Co., C.C.Ky, 
37 F. 567, 628. 2 L.RA. 289, appeal 
dismissed 13 S.Ct- 1048, 149 U.S. 
777, 37 LEd. 964. 

65. U.S.—^Louisville & N. R. Co. v. 

U. S.. Term., 37 S.Ct. 61, 242 U.S. 
60, 61 L Ed. 152, reversin^r, D. 
C., 227 F. 258, modified on otber 
grounds 227 F. 273. 

CoTotni^ssioii pannot inteifexe 

Two railway carriers, joint own¬ 
ers of temriinflTs in a city, may not 
be compelled by interstate commerce 
commission under Act Feb 4, 1887 
§ 3, to discontmue as discriminatory 
tbeir refusal to switch interstate 
traffic to and from tracks of third 
carrier on the same termsf as sim¬ 
ilar shipments from their own tracks 
m said city.—Louisville & N. R Co 
V. U S.. Tenn, 37 S Ct 61, 242 U 
S 60, 61 LEd 152, reversing, D.C, 
227 F 258, modified on other grounds 
227 F. 273. 

66L N.Y. —-Wmdsor v. New York 
Cent. etc. R. Co, 143 N.Y.S. 645, 
82 Misc. 38. 

Ohio —^Youghiogheny, etc, Coal Co 

V. Erie R. Co., 24 Ohio Cir.Ct. 289. 


67- Idaho. — CoBur D’Alene, etc, 
Transp. Co. v. Ferrell, 128 P. 565. 
22 Idaho 752, 43 L.RAl,NS, 965 

10 C,J. p 486 note 36 

68- Ohio.—^Youghiogheny, etc.. Coal 
Co. V. Erie R. Co., 24 Ohio Cir.Ct 
289, 

10 C.J. p 486 note 37. 

69- U.S.—^Terminal Warehouse Co 
of Baltimore City v. U. S, D.C. 
Md. 31 F.2d 95L 

Exclusive aUowance to war^onse 

(1) The Interstate Commerce Act 
§ 3 (1), 49 use A § 3 (1), against 
discrimination, has been held to be 
violated by a carrier’s making of an 
exclusive allowance to a warehouse 
for its performance of terminal serv¬ 
ices m connection with the loading 
and unloading of carload package 
freight, where the warehouse was 
not a public terminal or freight sta¬ 
tion, as it was m substance the 
consignor or consignee of the goods 
handled, and similar allowances were 
not made to other warehouses — 
Terminal Warehouse Co of Balti¬ 
more City V. U. S., D.CMd, 31 F 
2d 951. 

(2) Such allowances are not vali¬ 
dated because the warehouse is not 
designated as consignor or consignee 
in the bill of lading—^Terminal 
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Warehouse Co. of Baltimore City v. 
U S, supra. 

TO. U S —Southern R Co v. Pres¬ 
cott SC, 36 set 469, 240 US. 
632, 60 LEd 836. 

71- La —Miller Engineering Co v. 
Louisiana By. & Nav. Co., 81 So. 
314, 144 La. 786. 

72. U S —Manufacturers' Ry Co v. 
U S, Mo. 38 S.Ct 383. 246 US. 
457, 62 LEd 831 

73- US—^Louisville, etc, R Co. v. 
Central Stock Yards Co. 29 S Ct. 
246, 212 US. 132. 53 LEd. 441, 
reversing 97 S-W. 778, 133 Ky. 148, 
30 KyL. 18 
10 CJ p 486 note 38. 

74. U S —^Ilwaco Ry & Nav. Co v. 
Oregon Short Line & U. N Ry 
Co, Wash, 57 F. 673, 676, 6 CC 
A 495, reversing, C G, Oregon 
Short Line & U. N Ry. Co. v. 
Ilwaco Ry. & Nav. Co, 51 F. 611. 
“The Act contemplates, we think, 
independent carriers capable of mu¬ 
tual relations, and capable of being 
objects of favor or prejudice •There 
must be at least two carriers besides 
the offending one For a cairier to 
prefer itself m its own proper busi¬ 
ness IS not the discrimination which 
IS condemned.”—Ilwaco Ry. & Nav. 
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terminal district,*^® and to include all the industries 
within that district in a group freight rate. This 
power includes the right to absorb all reasonable 
switching charges on line-haul freight^® 

Stockyards. The rule against discrimination has 
been applied in respect of stockyards maintained by 
a carrier on premises acquired and held by it for 
its purposes as such.^^ While it is not the duty of a 
carrier to keep and maintain a stockyard, yet if it 
does so without other authority than its charter as 
a transportation corporation, and as incidental to 
its transportation business, it is its duty, even in the 
absence of statute, to serve the public without un¬ 
just discrimination.^® A preferential contract by 
a earner to deliver all live-stock shipments at a cer¬ 
tain privately owned stockyard, and not to establish 
any other yard within the city, has been held void 
under a constitutional provision prohibiting dis¬ 
crimination.^® 

§ 369, - Shipments to Points on Line of 

Connecting Carrier 

A common carrier may not unjustly discriminate 
against shipments to points on lines of connecting car* 
Tiers. 

If the carrier holds itself out to the public as a 


through carrier to points beyond its own lines, it 
must afford the same facilities to all shippers along 
its lines doing business under similar or like cir¬ 
cumstances; it cannot grant this accommodation to 
one shipper and refuse it to others standing in the 
same relation, as this would amount to an unjust 
discrimination.®® Statutory codifications of this 
rule have been held to be valid.®! 

§ 370. ■ Expediting or Diverting Ship¬ 

ments 

An agreement by a carrier to expedite or divert 
shipments, which privilege is not offered to the public 
generally or included in its published tariffs, constitutes 
an unjust discrimination. 

A carrier contracting to deliver a commodity 
within a specified time thereby extends to the ship¬ 
per an advantage, and imposes on itself an obliga¬ 
tion, not contemplated in the usual method of ship¬ 
ment.®® While an interstate carrier can assume an 
extra liability for expediting shipments, provided it 
makes and puMishes a rate therefor and extends it 
to all, yet to agree with a particular shipper to ex¬ 
pedite a shipment at regular rates, when no rate has 
been published for the expediting, is a discrimina¬ 
tion, and as such is in violation of the Interstate 
Commerce Act®® Accordingly, a carrier is guilty 


Co. V. Oreg^on Short Line & XT. !N". Ry. 
Co., supra. 

75. W.Va.—Zenith Sand Co. v. Pub¬ 
lic Service CoTnTnis«5ion, 151 S-E3. 
433. 108 W-Va. 413. 

10 C.J. p 486 note 33. 

7«. W.Va.—^Zenith Sand Co. v. Pub¬ 
lic Service Commissioii, 161 S.E. 
433, 108 W.Va. 413. 

77- N.T.—Windsor v. New York 
Cent, etc., R. Co., 143 N.T.S. 645, 
647. 82 Misc. 38. 

10 C.J. p 486 note 39. 

“Of what avail is it that the car¬ 
rier IS prohibited from discriminat¬ 
ing- with respect to rates, if it mayj 
disenminale with respect to facili¬ 
ties either at the point of shipment 
or the point of delivery? If the 
court is powerless to mtervene on 
behalf of the plaintiffs on the facts 
now presented for adjudication, then 
the defendant is at liberty to con¬ 
tract with one shipper to receive 
mto its stockyards and care for 
his stock and afford him an op¬ 
portunity of exhibiting it there for 
sale without other charge than for 
the actual expense m feedmg and 
canng for the stock, or without 
charge even for those items, and to 
charge another shipper the same 
freight rate and to require him to 
remove his stock from its cars and 
premises within a reasonable time 
after its arrival at the point of des¬ 
tination, and to refuse to care for 


or feed the stock after its arrival 
or to afford the owner facilities for 
exhibiting it for sale while on the 
defendant's premises. In the early 
days when the courts declared it to 
be the duty of common carriers to 
serve -the public without unjust dis¬ 
crimination, carriers neither con¬ 
ducted warehouses nor stockyards; 
but the warehouse and stockyard 
business as conducted by common 
carriers under their charters as 
transportation corpora-tions is inci¬ 
dental to their busmess as common 
carriers and is directly connected 
therewith. On principle, therefore, 
the same rule should be applicable 
to the warehouse and stockyard 
business with respect to discrimina¬ 
tion as to the transportation of 
freight. The common law is elastic; 
and it expands to meet changed 
conditions and methods of transact¬ 
ing busmess. I do not say that it 
is the duty of the defendant to es¬ 
tablish and maintain a stockyard; 
but X hold that, since it has es¬ 
tablished and does maintain a stock- 
yard without other authority than 
its charter as a transportation cor¬ 
poration and as mcidental to its 
tiansportation busmess, it is its 
duty, even -though there be no stat¬ 
ute enjoining such duty, to serve 
the public, whom it has invited by 
this long-existing custom and still 
mvites to make use of its stock¬ 
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yards, without unjust discrimina¬ 
tion, and that it is within the prov¬ 
ince of -the court to enforce this 
duty by mandamus or injunction.” 
—Wmdsor v. New York Cent., etc., 
R. Co., supra. 

78. N.Y.—Windsor v. New York 
Cent., etc., R. Co., supra. 

79- Ky.—liouisville, etc, R. Co. v. 
Central Stock Yards Co., 97 SW. 
778, 133 Ky. 148, 30 Ky.L. 18, re¬ 
versed on other grounds 29 S.Ct. 
246. 212 U.S. 132, 53 L.Ed. 441. 

80. Ga.—Georgia Coast, etc, Ry. 
Co. V. Durrence, 65 S E 583, 6 Ga. 
App. 615 

Ind —-Pittsburgh, etc., R. Co. v. 
Wood, 84 N.E. 1009, 88 NE. 709, 
45 Ind App. 1. 

81- Tex—Quanah, A. & P. Ry. Co. 
V. Warren, Civ.App., 184 S.W, 232. 

82, Ky.—^Louisville & N. R Co. v. 
Warren County Strawberry Grow¬ 
ers' Ass'n, 267 SW. 551, 206 Ky. 
482. 

83. Ind—^Baltimore & O. R. Co. v. 
Maurer, 127 N.E. 294, 73 IndJ^pp. 
296. 

N.Y.—Emil Grossman Mfg. Co. v. 
New York Cent. R. Co., 169 N.Y. 
S. 213. 181 App.Div. 764. 

Tenn —^Roberts v. Nashville, C. & 
St L. Ry. Co, 185 S.W. 69. 135 
Tenn. 48. 

10 C.J- p 487 note 48. 
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of illegal discrimination if it contracts for the de¬ 
livery of commodities or live stock at a specified 
time, when its tariffs on file with the interstate com¬ 
merce commission contain no provision fixing the 
schedule of time for delivery.®'^ On the other 
hand, there is no invariable rule requiring freight to 
be carried in the order in which it is received with¬ 
out regard to its character or condition, or its liabili¬ 
ty to perish,*^ and giving preference to relief goods 
sent to sufferers from fire, or flood, or other calam¬ 
ity is not an illegal discrimination.*® Also, where 
there is a press o»f business, perishable goods, or 
goods the inherent character of which is such as to 
render them peculiarly liable to serious injury from 
delay, and which must be transported promptly or 
else lost or greatly damaged, the circumstances must 


be considered as of sudi exceptional character as 
to authorize a reasonable preference, as to expedi¬ 
tion in hauling them, over freight not of such a 
character, in the absence of express statutory reg¬ 
ulation on the subject.*^ This rule, however, does 
not authorize a preference on account of merely 
slight differences in commodities,** nor can the rule 
be invoked as a cloak for making illegal discrim¬ 
inations in favor of one shipper or class of ship¬ 
pers as against another without real ground for its 
application.** 

Diverting or delaying shipments. It is unlawful 
under the Interstate Commerce Act to contract to 
divert or delay particular interstate shipments, in 
the absence of the publication of a special rate 
therefor;** but an agreement on the part of the 


Chtaxantee of connection 

A carrier violates the Interstate 
Commerce Act when, it enters into 
an agreement to guarantee a par¬ 
ticular connection and transporta¬ 
tion hy a particular tram, so as to 
give a preference not open to all 
and not provided for in the pub¬ 
lished tariffs —Cicardi Bros. Fruit 
& Produce Co. v. Pennsylvania Co., 
213 S.W. 531. 201 Mo.App. 609. 

Xt is nnlawfnl to contract to ex¬ 
pedite an mterstate shipment.— 
Fastem Shore of Virginia Produce 
Fxch. V- New York, P. & N. R- Co., 
126 S.E. 674, 141 Va. 611. 

Transportation of live stock on 
fast train, which it was advertised 
would carry only perishable freight 
beyond the destination of the cattle, 
would be discriminatory, and the 
carrier's refusal so to transport the 
stock IS not negligence.—^Baltimore 
& O. B. Co- V. Maurer, 127 N.E 
294, 73 IndApp. 296. 

at Ky.—Louisville & N. H. Co. v, 
Warren County Strawberry Grow¬ 
ers' Ass’n, 267 S.W. 551, 206 Ky, 
482. 

Mo.—Vaughn v. St. Louis-San Fran¬ 
cisco Ry. Co, 15 S.W.2d 901, 223 
MoApp. 732. 

S.D—Wilier v. Chicago. M. & St. 
P- Ry. Co., 210 N.W. 81, 50 SB. 
319. 

Tex.—^Texas & P. Ry. Co. v. West 
Bros, Com App, 207 S.W. 918, af¬ 
firming in part and reversing in 
part St. Louis, I. M. & S Ry. Co 
V. West Bros., 159 S W. 142, re¬ 
hearing denied Texas & P. Ry Co 

V. West Bros., Com.App., 214 S. 

W. 808 

Tt^aron for mle 

“If in the tariffs of a carrier on 
file with the Interstate Commerce 
Commission there is no provision 
fixing the schedule of time for de¬ 
livery of commodities shipped under 
those tariffs, and if for that reason 


the carrier may contract with whom¬ 
soever it chooses to deliver within 
a specified time, and decline to so 
contract with others with whom it 
may not desire to do so. the entire 
scheme of prevention of discrimina¬ 
tion by carriers devised by the fed¬ 
eral Congress would be rendered of 
no value. Such shipments with de¬ 
livery so contracted for would uni¬ 
versally be given every service pref¬ 
erence at the hands of the carrier 
Such preference would be discrim- 
mation of the most permcious char¬ 
acter. The selection of the bene¬ 
ficiary of such discrimination under 
those conditions would be left en¬ 
tirely to the carrier. It is certainly 
true that a carrier may mstitute a 
service for a particular freight com¬ 
modity, and m so domg may fix 
time schedules for delivery of the 
commodity, but whenever it does 
so, and the time of delivery is in¬ 
tended to be a part of the service, 
it is indispensably necessary that 
such be published as a part of the 
tariffs, and be filed with the Inter¬ 
state Commerce Commission. Then 
such service would be open to the 
shippmg public at large, on equal 
terms''—Louisville & N R. Co v 
Warren County Strawberry Growers' 
Ass'n, 267 S.W. 551, 552, 206 Ky. 
482. 

Bedaxations by station, agent 

That a station agent after tele¬ 
graphing told a shipper that a train 
arriving during the night would car¬ 
ry his cattle did not constitute a 
contract for special service and a 
discnmmation m violation of the 
Elkms Act—Chicago, R. I & P. Ry 
Co. V. Stallmgs, 201 SW. 294, 132 
Ark 446. 

85. Wis.—^Peet v. Chicago, etc., R 

Co, 20 Wis. *594, 91 Am B. 446 

86. Mich —Michigan Cent. R- Co. 

V. Burrows, 33 Mich. 6. 
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87. Ga.—Southern R. Co. v. Atlanta 
Sand, etc, Co, 68 SJB. 807, 135 
Ga. 35. 

10 C J. p 486 note 44. 

88. Ga.—Ocean SS Co v. Savan¬ 
nah Locomotive Works, etc., Co, 
63 SB 577. 131 Ga. 831, 127 Am 
SR. 265. 20 LR.A.N.S., 867, 15 
AnnCas. 1044. 

89. Ga—Southern R. Co v Atlanta 
Sand, etc., Co, 68 S B. 807, 135 
Ga. 35—Ocean SS. Co. v. Savan¬ 
nah Locomotive Works, etc, Co., 
63 SB 577, 131 Ga. 831, 127 Am. 
S.R. 265, 20 LRA,NS., 867, 15 
AnnCas. 1044. 

90. Va—^Eastern Shore of Virgrmia 
Produce Exch. v. New York, P. & 
N. R. Co., 126 S.B. 674, 141 Va. 
611. 

Belay in unloading live stock 

If a earner of live stock agreed 
to carry the stock without unloadmg 
past the twenty-eight-hour limit im¬ 
posed by Twenty-eight-Hour Law § 
1, n.S.Comp St. § 8651, and past the 
regular unloadmg place for such pe- 
nod, at regular rates, it was a spe¬ 
cial agreement imposing special du¬ 
ties which would be void as a dis- 
crimiTiution m the absence of a cor¬ 
responding rate therefor.—Bradford 
V Hines, 227 SW. 889, 206 Mo-App- 
582 

BeconsignmAnt of potatoes 

A special contract entered into at 
St. Louis, Mo., between a shipper 
and a. carrier, whereby the earner 
was to divert or reconsign a ship¬ 
ment of potatoes at Pittsburg, Pa, 
to Chicago, Ill, hy wire, so as to 
have It go on a particular tram ar¬ 
riving at Chicago on a particular 
date, was an agreement for special 
services prohibited by the Interstate 
Commerce Act as amended by the 
Elkins Act —Cicardi Bros Fruit & 
Produce Co v. Pennsylvania Co, 213 
S.W. 631, 201 Mo.App. 609. 
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carrier, in compliance with the shipper’s request, to 
extend the twenty-eight hour period for unloading 
live stock to thirty-six hours, is open to every ship¬ 
per and is not a preferential contract.^! 

Where pursuant to a rule of the interstate com¬ 
merce commission a carrier adopts a tariff and con¬ 
ditions on which diversion would be made, which 
provided that parties making request for change of 
destination must furnish satisfactory proof of own¬ 
ership and acceptable form of bond, the carrier can¬ 
not without unjust discrimination waive its regula¬ 
tion and allow a diversion in any imauthorized 

measure.® 2 

§ 371. • Stop-Over Privileges 

Under the Interstate Commerce Act stop-over privi¬ 
leges cannot be granted to the shipper contrary to the 
provisions of the carrier's published tariff. 

Under a provision of the Interstate Commerce 
Act that no carrier shall engage in the transporta¬ 
tion of property unless the rates for which the 
same is transported have been filed and published in 
accordance with the act, and that no carrier can ex¬ 
tend any privileges in the transportation of property 
except such as are specified in the tariff, where the 
schedule of ratts filed with the interstate commerce 
commission provides for stop-over privileges for 
certain commodities and not for others, an agree¬ 
ment for stop-over privileges for such other com¬ 
modities is invalid and unenforceable, for the rea¬ 
son that such privileges cannot be demanded by 
other persons.®® Likewise, where goods are ship¬ 
ped at the rate published for through shipments, per¬ 
mitting a shipper to unload part of the shipment at 

91- Ind—Baltimore & O. S. W. R- 
Co. V. Bower, 127 N.E. 458, 73 Ind 
App. 367. 

92. Va.—Norfolk Soutkem R Co. v. 

Whitehurst. 85 S.EL 458, 117 Va. 

542. 

10 C J. p 487 note 49. 

9a. Tex.—Bergrm v. Missouri, etc., 

R. Co., Civ App.. 150 S.W. 1184. 

94. Miss—Alabama Great Southern 
R. Co V F. A Hulett & Son, 131 
So. 814, 159 Miss. 333. 

95- Tex.—^Bergrm v. Missouri, etc., 

R. Co. Civ.App, 150 SW. 1184. 

96. U S —Gamble-Robinson Cornmn 
Co V. Chicagro, etc., R Co. Minn, 

168 F. 161. 94 C.CA 217, 21 L. 

RA,NS., 982, 16 Ann.Cas. 613. 

10 C J. p 487 note 53 
Extencrion proper 

Railroad company’s extension of 
time for payment of freight charg¬ 
es by company to which cars were 
delivered on shipper's instruction 
was not violation of clause in bill 
of lading, prohibiting delivery until 


an intermediate point is an unjust discrimination 
where the tariff permits no such privilege,®^ When 
freight is divided into groups and classes for the 
purpose of fixing charges for transportation and 
other purposes in connection therewith, each sepa¬ 
rate group or class and all the commodities belong¬ 
ing to it must be considered as distinct objects of 
contract, and each handled according to the public 
schedules and tariffs applicable thereto. The grant¬ 
ing of stop-over privileges to one shipper, where 
such privilege is not granted to the public generally 
by the published schedules and tariffs, constitutes 
an unjust discrimination.®® 

§ 372. Giving Credit to Some Parties and Re¬ 
quiring Payment of Others 

Generally, the demanding of prepayment of freight 
charges from some shippers while not requiring such 
prepayment from others does not constitute an unjust 
discrimination, but granting credit to some shippers for 
the freight charges on goods sent as prepaid does con¬ 
stitute such discrimination. 

It is generally held that a common carrier, both 
at common law and under the Interstate Commerce 
Act, may demand prepajnnent of freight charges 
for goods delivered to it by a connecting carrier or 
an individual shipper without exacting such pre- 
pa)mient when delivered by another connecting ear¬ 
ner or individual shipper; such discrimination does 
not amount to an unreasonable discrimination, or an 
undue or unreasonable prejudice or disadvantage, 
within the meaning of the statute,®® and the carri¬ 
er’s purpose or motive in making such discrimina¬ 
tion is imnnaterial.®’^ The granting of credit to the 
shipper for freight charges on goods sent as pre¬ 
conduct wbereby a railroad company 
connectingr with other railroad com¬ 
panies at each of its termini which 
converge to a common point, afford¬ 
ing a choice of routes from the com¬ 
mon point to stations on its own 
line, receives from one of its con¬ 
nections freights destined to points 
on its own line without requiring 
prepayment of the earned charges of 
the favored carrier, and declines to 
receive from the connecting carrier 
at the other terminus freight des¬ 
tined to points on its own line with¬ 
out prepayment of the freight charg¬ 
es earned by that connecting earner, 
where the conditions are substan¬ 
tially similar and the effect of the 
course of conduct is senously to 
curtail competition in rates and 
service to the patrons on its own 
line.—Wadley Southern R. Co. v. 
State, 73 SE 741. 137 Ga. 497. 

97- XT S.—Gamble-Rohinson Commu 
Co. V. Chicago, etc., R Co., Minn., 
168 F. 161, 169, 94 C.C.A 217, 21 
L.R.A .N.S, 982, 16 AnmCas 613. 

10 G.J p 487 note 54. 


all charges were paid, m view of au¬ 
thority granted carrier by interstate 
commerce commission to extend 
tune—New York Cent. R. Co. v. 
Frank H Buck Co, 41 P 2d 547, 2 
Cal.2d 384. 

Carrier's Gontinued delivery of 
shipments to company for which 
they were intended under twenty- 
four-hour credit arrangement, not¬ 
withstanding company's failure to 
pay freight charges on prior deliv¬ 
eries, was not a violation of inter¬ 
state commerce commission’s order 
allowing nmety-six-hour extension 
of credit so as to grive shipper con- 
tractmg to pay freight charges ac¬ 
tion for damages against carrier, un¬ 
der Interstate Commerce Act § 3 
subd 2, 49, XJSCA § 3 subd 2 — 
New York Cent R Co. v Frank H 
Buck Co, 41 P.2d 547, 2 Cal 2d 384 

In OeoTgia^ however, under its 
power to make rules to prevent dis- 
crimmation, it is competent for the 
railroad commission to declare an 
unlawful discrimination a course of 
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paid, however, in lieu of pa 3 niient in money, con¬ 
stitutes an unjust discrimination.^® The purpose 
of the rule that payment of a carrier’s charges must 
be made in money, and that it must be cash as dis¬ 
tinguished from credit, is solely to prevent rebates 
or unjust discrimination and to insure observance of 
the tariff rates.9® The Interstate Commerce Act 
does not prescribe, or absolutely require, that the 
charges be paid in money, and payment may prop¬ 
erly be made, without constituting an unjust dis¬ 
crimination, by means of a check payable on demand 
drawn on a going bank in which the drawer has an 
ample deposit.^ 

§ 373. Connecting Casriers 

Generally, a carrier does not commit an unjust dis¬ 
crimination by requiring prepayment of freight from one 
connecting carrier and not from others. 

Although there is some authority to the con- 
traiy,^ a railroad company may without being guilty 
of unjust discrimination require prepayment of 
freight from one connecting carrier, although it 
does not exact such prepayment from other con¬ 
necting carriers,® and it has similarly been held 
that a earner may advance freight charges to one 
connecting carrier without advancing such charges 
to another connecting carrier, without laying itself 
open to the charge of unjust discrimination.^ There 
is nothing, however, in the federal constitution pro¬ 
hibiting a state from requiring common carriers to 
treat all connecting carriers alike in regard to the 
prepayment of freight, and a decision of the state 
supreme court upholding a statute of this character 
is controlling on the United States supreme court ® 

Where the pubhshed tariffs provide that carload 
shipments will not be dehvered to a line which per¬ 


forms only switching services imtil freight charges 
are paid, the carrier cannot make a delivery to such 
line without first requiring the pa 3 unent of charges, 
as such a delivery would be an unjust discrimina¬ 
tion.® 

§ 374- Receiving Compensation Other than 
That Allowed by Law 

The carrier is not permitted to exchange transpor¬ 
tation for services or property by way of barter. 

Under statutes prohibiting discrimination, the car¬ 
rier is not permitted to exchange transportation for 
services or property by way of barter.*^ So, the 
compromise and settlement of an unliquidated claim 
by a shipper against a earner furnishes no justifica¬ 
tion for the action of the carrier in charging him 
less rates than it charges other shippers for like 
services.® 

§ 375. Discrimination in Freight Rates 

Particular matters with regard to discrimination 
in freight rates will be discussed in detail in the 
sections immediately following. Freight charges 
and hens generally are discussed in §§ 312—333 su¬ 
pra. Examine pocket parts for later cases. 

§ 376. I^uty of Carrier to Maintain 

Equality of Charges 

A carrier is bound to carry freight and live stock 
at equal rates for all customers for substantially similar 
services under like conditions. 

It is generally held that, independently of any 
constitutional or statutory regulation on the sub¬ 
ject, the carrier is bound to carry at an equal rate 
for all customers for substantially similar services 
and under substantially similar conditions.® Al- 


sa. TT.S — TJ. S V. Sunday Creek Co , 
DC.01UO, 194 F. 252, affirmed 210 
F 747, 127 CCJ\. 297. 

10 C.J. p 488 note 55. 

99- XJ.S.—Fullerton Lumber Co. v 
Chicago, M. St P. & P R. Co., 
Minn, 51 S Ct. 227, 282 US. 520. 
75 L.Fd 502, reversing, C C.A., 36 
F 2d 180, certiorari granted 50 S 
Ct 249. 281 U.S. 709. 74 L.Ed 
1132. 

1- US —^Fullerton Lumber Co v 
Chicago, M, St. P. & P. R. Co., 
supra. 

2L US —^Baltimore, etc, R. Co. v. 
Adams Express Co, C.C.Md, 22 F. 
404 

10 CJ. p 489 note 60 

3. U.S —^Little Rock, etc., R. Co 
V. St. Louis, etc, R Co, Ark, 63 
F. 775, 11 CC.A 417. 26 L.RA 
192, affirmmg, CC., 59 F. 400- 

10 C.J. p 488 note 58. 


4. U.S—Gulf, etc., R Co v Miami 
SS. Co., Tex., 86 F 407, 30 C.CA. 
142. 

5. US —Wadley Southern R. Co. v. 
Georgia, 35 S Ct. 214. 235 US. 651, 
59 L Ed 405, affirming 73 S.B 741. 
137 Ga. 497. 

e. Va —^McGuire v. Atlantic Coast 
Line R. Co.. 118 S.E. 225. 136 Va. 
382. • 

7- US —Lake & Export Coal Cor¬ 
poration V- Chesapeake & O- Ry 
Co, CCAWVa, 1 P2d 968 
Pa—Adams Express Co. v. Albright 
Bros., 75 Pa.Super. 410. 

10 C.J p 489 note 62. 

Exchange for coal 

A railroad common carrier was 
without legal authority to purchase 
coal and pay for the same by re¬ 
leasing a claim for freight and de¬ 
murrage.—Lake & Export Coal Cor- 
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poratlon v. Chesapeake & O. Ry. Co., 
CCAW.Va., 1 F.2d 968. 

In an action by an express com¬ 
pany, for express charges made un¬ 
der existmg tariffs duly filed, de¬ 
fendant cannot set off a claim 
against plaintiff for goods lost or 
damaged in transit, this being a 
discrimination within the meaning 
of the Interstate Commerce Act.— 
Adams Express Co v, Albright 
Bros., 75 Pa Super. 410. 

8- CT S —Union Pac R Co. v. Tag¬ 
gart. Colo, 13 set 977, 149 US. 
698, 37 LEd. 905~Union Pac. R. 
Co V Goodndge, Colo., 13 S Ct. 
970, 149 US 680, 37 LEd 986. 

10 C J. p 489 note 63. 

9- Fla—State ex reL Burr v. At¬ 
lantic Coast Line R. Co, 119 So. 
110, 96 Fla 646 

NH.—Boston & M. R. R. v. Great 



13 C.J.S. 


CAREmns 


§ 376 


though expressions may be found in some decisions 
to the effect that at common law a common car¬ 
rier of goods IS under no obligation to treat all 
customers equally in the matter of rates charged 
for transportation; that there is nothing m the 
common law to hinder a carrier from carrying for 
favored individuals at an unreasonable rate, or 
even gratis; and that all the law required was 
that he should not charge anyone more than was 
reasonable.!® The fact that the rate charged one 
who claims to have been unjustly discrimmated 
against is not m itself unreasonable does not in 
any way affect the carrier’s liability if in fact 
there has been an unreasonable discrimination.!! 

A carrier does not discriminate against a shipper 


who aids in the transportation, by refusing to give 
him lower rates, where the shipper benefits from 
his aid by receiving better service ;!2 neither is a 
shipper discriminated against when the rate of 
which he complains is actually lower than that of 
his competitors-!^ 

Under federal statutes. Under the express pro¬ 
visions of the Interstate Commerce Act, carriers 
subject to the act are bound to carry at an equal 
rate for all customers for substantially similar serv¬ 
ices and under substantially similar conditions.!^ 
Such provisions must be understood and enforced 
according to their evident purpose and in the light 
of the conditions which brought them forth.!^ 
Under these provisions carriers may not adjust 


Falls Mfff. Co-, 111 A. 691, 79 N 
H 467. 

ntah. —Jeremy Fuel & Gram Co. v 
Denver & R. G K. Co, 207 P. 155, 
60 Utah 153. 

10 C.J. p 489 notes 66, 67. 

Tlie Corpus OtLcis text, has been 
aiioted with approval, the court de¬ 
claring- that the grreal weight of 
American authority is m accord 
with the rule as there stated, in 
Jeremy Fuel & Gram Co v. Den¬ 
ver & R. G. R. Co, 207 P. 155, 60 
UtaJti 153. 

Creation of monoply 

Such discrimmalions have been 
declared to be particularly objec¬ 
tionable where they tend to create 
a monopoly in favor of one shipper 
to the exclusion of others —^Louis¬ 
ville, etc, R Co V Wilson, 32 N. 
E. 311, 132 Ind 517, 18 L.RA. 105— 
10 C J. p 490 note 69. 

In ZTebraska 

(1) It has been said that there 
was nothing in the common law to 
prevent a carrier from giving in¬ 
dividuals an unreasonably low rate 
or even carrying without charge — 
State V. Chicago, B & Q R. Co, 199 
NW. 534, 112 Neb. 248. 

(2) However, a later case quoted 
with approval the statement made in 
Sullivan V. Minneapolis & R R. Ry. 
Co, 142 NWS, 121 Mmn 488, 45 L 
RA,NS., 612, that “The modern 
common law imposes upon common 
earners the duty of equality m 
freight rates to all shippers simi¬ 
larly circumstanced for the trans¬ 
portation of the same class of goods 
the same distance, and our statutes 
prohibiting such discrimination are 
declaratory of the common-law 
rule.”—Central Bridge & Construc¬ 
tion Co. V. Chicago & N W Ry Co., 
262 NW 852, 854, 129 Neb. 726 

10. S C —^Elx p Benson, IS S.C 38, 
44 AmR 564. 

10 C.J. p 489 notes 64, 65. 

11. Tex.—Galveston Chamber of 


Commerce v. State A.. Commn, 
CivApp., 137 SW. 737, reversed on 
other grounds 145 S.W. 573, 105 
Tex. 101. 

12. Wash.—^Public Service Commis¬ 
sion of Washington v. State, 204 
P. 791. 118 Wash. 629, 25 A-LR 
186, affirmed 207 P. 688, 118 Wash 
629. 25 A.L R. 186. 

13- Minn.—BteUlett Const. Co. v- 
Foley Bros., 254 N.W. 435, 191 
Minn 335 

14. Ala.—^Louisville & N. R. Co. v | 
A. H. Cleaver & Co, 101 So. 597, 
211 Ala 661. 

Mich.—Pennsylvania R Co v. Mar- 
celletti, 240 NW. 4, 256 Mich. 411, 
78 A L R. 923. 

Tex —^Neubert v. Chicago, R I. & 
G. Ry Co. 296 S W. 1090, 116 Tex. 

..644, 53 A.LR 1224. 

10 C J. p 489 note 68. 

Storage charges 

On shipment of flour from West¬ 
ern points in the United States and 
Canada to Boston, carrier could not, 
in view of Interstate Commerce Act 
Fehr 4. 1887 § 1. and § 6 pars 1, 
7. as amended, U S Comp St. §§ 8563, 
8569, make any storage charge or 
charge for any service connected 
with transportation and delivery, 
other than those authorized by tar¬ 
iff schedules filed—Raymond Hadley 
Corporation v. Boston & M. R. R., 
174 NYS 312, 186 App Div 341, ap¬ 
peal dismissed on condition 123 NE 
886, 226 NY 711, and affirmed 126 
N.E 921. 227 N Y. 648. 

Switching charges 

(1) Imposing charges for switch¬ 
ing shipments of gram to industries 
located on tracks of a terminal com¬ 
pany, no charge being made for 
switching like shipments on other 
industrial tracks owned by prmcipal 
railroad companies, is unjust dis¬ 
crimination —^Minneapolis Civic & 
Commerce Ass’n v. Chicago, M. & St. 
P Ry. Co., 158 N.W 817, 134 Mmn. 
169, affirmed Chicago, M & St. P. 
Ry. Co. V. Minneapolis Civic & Com-1 
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merce Ass*n, 38 S Ct 553, 247 U.S. 
490, 62 L.Ed. 1229. 

(2) Where, under the tariff pro¬ 
visions, charges for line haul made 
by railroads include charge for 
switching on industrial tracks, such 
railroads cannot remove discrimina¬ 
tion against industries on tracks of 
subsidiary company by additional 
charge for switching over other in¬ 
dustrial tracks, in violation of the 
tariff provisions —Minneapolis Civic 
& Commerce Ass'n v. Chicago, M. & 
St. P. Ry. Co., supra. 

(3) The practice of three earners 
as to traffic from points south of 
Richmond, whereby each absorbed* 
for shipments from competitive 
pomts only, switching charges to m- 
dustries m Richmond on the lines of 
such earners and similarly located 
with regard to the interchange 
tracks of the three carriers, hut re¬ 
fused to absorb the switching charge 
on deliveries to similarly located in- 
dustnes on noncompetitive lines, 
was a violation of Interstate Com¬ 
merce Act § 2, 49 TJ.SC.A. § 2, not 
being a like and contemporaneous 
service of a like kind of traffic un¬ 
der similar circumstances and con¬ 
ditions—Seaboard Air Line Ry. Co. 
V. U S. Va. 41 set 24. 254 US 
57 65 L.Ed 129. affirming. D.C., 249 
F 368. 

15- Mo.—Foster Lumber Co. v. At¬ 
chison. T & S P Ry. Co, 194 

SW. 2S1, 270 Mo 629, L.RA.191SA 

768. 

The purpose of congress in the 
enactment of Interstate Commerce 
Act § 6, as amended by the Hep¬ 
burn Act § 2, IS obviously to pro¬ 
vide for a system of tariff sched¬ 
ules, rates, fares, and charges which 
would he uniform and consistent 
and apply without discrimination or 
favoritism to all shippers similarly 
situated. It is obviously intended 
thereby that the total charge to be 
paid by the shipper should be clear¬ 
ly ascertainable from the tariff 
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their rates with the motive of injuring or aiding 
a particular shipper, kind of traffic, or locality.^® 
On the other hand, shippers who are accorded 
reasonable service at reasonable rates without un¬ 
just discrimination cannot complain of the rates 
enjoyed by their competitors,^^ and some shippers 
cannot escape the natural disadvantage of small 
capital and inadequate facilities of their own on 
the ground that a rate applicable to all shippers 
is discriminatory as to them.^* Also, the act ex¬ 
pressly exempts the carriage, storage, or handling 
of property free or at reduced rates for the United 
States, state, or municipal governments, or for 
charitable purposes, or to or from fairs and ex¬ 
positions for exhibition thereat.^® 


The effect of maintaining a lower rate, intra¬ 
state, than the reasonable interstate rate is neces¬ 
sarily discriminatory whenever the two classes of 
traffic, inextricably intermingled are earned on,20 
and, under the amendment to the Interstate Com¬ 
merce Act, 49 U.S.CA. § 13 (4), unjust discrim¬ 
inations against interstate commerce caused by in¬ 
tra-state rates may be removed by minimum intra¬ 
state rates prescribed by the mterstate commerce 
commission.^! 

Discriminatory rates violative of the Interstate 
Commerce Act may be imposed by a combination 
of connecting carriers as well as by an individual 
railroad,22 and the commission has ample power 
to remove discrimination so practiced.23 How- 


schedules, so that one shipper 
should not have imposed on hun 
auxiliary ebarsres which might not 
be imposed on others.—Alton & S 
R. R. V. U. S., D C Cal, 49 F.2d 414. 

16. TT.S.—^Texas & P. Ry. Co. v. TJ 
S.. Tex., 53 S.Ct. 768, 289 US. 627, 
77 Li.E:d. 1410, reversing, D.C., 42 
F.2d 281. 

Taxijff unlawfiil 

TanfE published by carrier for 
purpose of destroying or building 
up market or diverting traffic from 
particular place to injury thereof 
or in aid of another place is unlaw¬ 
ful under Interstate Commerce Act § 
3 (1), 49 use A, § 3 (1)—^Texas & 
P. Ry. Co. V. U. S., Tex., 53 S.Ct. 
768, 289 US. 627, 77 UEd. 1410, 
reversing, DC., 42 F.2d 281. 

17. U.S —Alexander Sprunt & Son 
V. U. S., Tex.. 50 S Ct 315. 281 U. 
S. 249, 74 LFd. 832, reversmg, D. 
C., 23 F 2d 874. 

1& U.S —^Turner, Dennis & Dowry 
Lumber Co. v. Chicago, M. & St. 
P. Ry. Co., DC Mo.. 2 F2d 291, 
affirmed 46 S.Ct. 530, 271 U.S. 259, 
70 LEd. 934. 

19- U.S.—Nashville, C. & St. L. Ry. 
V. State of Tennessee, Tenn, 43 S. 
Ct 583, 262 U.S 318. 67 L.Ed 999, 
reversing, DC, State of Tennessee I 
V. U S. 284 F. 371 | 

La—^New Orleans & N. E. R. Co. v. 
City of New Orleans, 123 So. 323, 
168 La. 781. 

Scope of pxovisioii. 

“Congress did not intend, by this 
provision concemmg reduced rates 
and free transportation, to create an 
instrument, by which the earner 
was authorized, m its discretion, to 
subject interstate commerce to un¬ 
due prejudice, or by which the state 
was empowered to compel the cai> 
riers so to do The object of the 
section was to settle, beyond doubt, 
that the preferential treatment of 
certain classes of shippers and trav¬ 
elers, m the matters therein recited 


is not necessarily prohibited. And 
in this respect its provisions are il¬ 
lustrative, not exclusive. It limits, 
or defines, the reqmrement of equal¬ 
ity in treatment which is imposed 
in other sections of the act. By so 
doing, it preserves the right of the 
carrier theretofore enjoyed of grant¬ 
ing, in its discretion, preferential 
treatment to particular classes in 
certain cases. Only in this sense 
can it be sand that the section is 
permissive. It confers no right up¬ 
on any shipper or traveler. Nor 
does it confer any new right upon 
the earner.”—Nashville, C. & St. L. 
Ry. V. State of Tennessee, Tenn., 43 
set. 583, 585. 262 US. 318, 67 LEd. 
999, reversmg, DC., State of Ten¬ 
nessee V. U. S , 284 F. 371. 

20u U S.—Illinois Commerce Com¬ 
mission V. U. S., Ill., 54 S Ct. 783, 
292 U.S. 474, 78 LEd. 1371, mo¬ 
tion denied 54 SCt 861. rehearing 
denied 55 S.Ct. 66, 293 U.S. 628, 79 
L.Ed. 714. 

Switciiing rates 

U.S—^Illinois Commerce Commission 
V. U. S. HI., 54 S.Ct. 783, 292 U.S. 
474, 78 LEd. 1371, motion demed 
54 S.Ct. 861, rehearing denied 55 
S.Ct. 66. 293 U.S. 628, 79 L Ed. 714. 

ai. US.—U. S V. State of Louisi¬ 
ana, 54 S.Ct 28, 290 US. 70, 78 L. 
Ed, 181, reversmg, D C., State of 
Louisiana v. U. S, 2 F Supp. 545. 
Ill.—Atchison, T & S. F Ry. Co. v. 
Illinois Commerce Commission, 
166 N.E 466, 335 IlL 70. 

Pa —^Pennsylvania R Co v. Public 
Service Comimssion, 190 A. 372, 
126 Pa-Super. 1. 

Increase proper 

Where mterstate commerce com¬ 
mission approved carrier’s interstate 
rates, but ordered it not to dis¬ 
criminate agamst mterstate traffic 
by charging it over one cent more 
than for certam mtra-state ship¬ 
ments, the carrier might remove dis- 
crimiTiatiou by advancing mtra-state 
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rates to withm one cent of interstate 
rates, although state statute pre¬ 
scribed lower rates.—St Louis, I. M. 
& S. Ry. Co. V. State. 197 SW. 1, 
130 Ark. 223. 

22. U S —^Texas & P. Ry. Co. v. U. 
S. Tex, 53 SCt. 768, 289 US 627. 
77 L Ed. 1410, reversmg, D.C., 42 
P2d 281—U S. V. Illinois Cent R. 
Co.. Miss, 44 set. 189, 263 US 
515, 68 UEd. 417—Central R. Co. 
of New Jersey v. U. S, N.J., 42 
S.Ct. 80, 257 US. 247, 66 LEd 217. 
Jftate discriTwiiTiiitory 

Where a railroad company estab¬ 
lished blanket rates on its mam and 
branch lines within certam terri¬ 
tory for transportation of lumber, 
but did not grant blanket rate to 
points on connecting Imes, except 
where necessary to meet competi¬ 
tion, the interstate commerce com¬ 
mission was warranted in finding 
that the refusal to grant the same 
through rate to point on independent 
short Ime wholly dependent on the 
railroad, where cost of transporta¬ 
tion and other conditions were the 
same, constituted unfair discrimina¬ 
tion, although the higher rate was 
reasonable, and the only motive of 
the railroad in making the discrim¬ 
ination was that of self-interest — 
U. S. V. Illmois Cent. R. Co., Miss., 
44 S.Ct. 189. 263 US 515, 68 L.Ed. 
417. 

23u U.S.—U. S. V. Illinois Cent. R. 
Co, supra—Central R Co. of New 
Jersey v. U. S, N J„ 42 SCt. 80, 
257 US. 247. 66 LEd. 217. 
AUowauces by trunk lines to tap 
lines 

Act Febr. 4, 1887 § 15, as amended 
by Act June 18, 1910 § 12, empower¬ 
ing the interstate commerce commis¬ 
sion to prevent unlawful discrimina¬ 
tion, authorizes the commission to 
prescribe the maximum allowance 
out of the joint rates which trunk 
line railways may make to tap lines 
owned by persons owning timber 
and mills which they prmcipally 
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ever, participation in joint rates merely does not 
make connecting carriers partners. They can be 
held jointly and severally responsible for unjust 
discrimination only if each carrier has participated 
in some way in that which causes the unjust dis¬ 
crimination, as where a lower rate is given one 
locality than to another similarly situafed.^^ 

Orders of the interstate commerce commission 
directing the removal of discriminatory rates must 


be reasonably definite; otherwise an application 
should be made to the commission for further spec- 

ifications.25 

Under state constitutions and statutes. The gen¬ 
eral rule as to the duty of carriers to maintain 
equality of charges, discussed in the first para¬ 
graph of this section, has been incorporated into 
the constitutional and statutory provisions of many 
of the states.^® Under such legislation rates are 


serve, althoug-h. no joint rate was fix¬ 
ed either by the coinnnission or by 
the carriers, and they had not been 
afforded an opportunity to agree 
with respect to the division.— 
O’Keefe v TI. S. La, 36 SCt. 313, 
240 U.S. 294, 60 L-Ed. 651. 
Combinatton rates 

Under Act to Regrulate Commerce 
§ 3, Comp St. § 8565, prohibitmgr un¬ 
fair discrimination, undue prejudice 
may be inflicted as effectively by a 
throug^h rate which is a combination 
of locals, as by a joint throug^h rate, 
and the interstate commerce com¬ 
mission has as much power to re¬ 
move unjust discrimination in one 
case as m the other—U. S. v. Illi¬ 
nois Cent. IL Co., Miss, 44 S.Ct. 189, 
263 US. 515. 68 LEd. 417. 

Cease and desist order proper 

Where through rate charged by 
railroad from certain points within 
blanket territory was lower t ha n 
rate charged from another point 
within such territory on an mde- 
pendent short Ime, the interstate 
commerce commission could require 
the railroad to desist from unjust 
discrimination, although the pomt 
from which the higher zale was 
charged was not on its own Ime, 
the railroad being m a position to 
remove the discrimination by iib- 
creasing the lower rate.—U. S. v. 
Illinois Cent. R. Co, Miss, 44 SCt 
189. 263 US 515, 68 LEd. 417. 

SS4, U.S—^Texas & P. Ry. Co v. U. 
S., Tex., 53 set. 768, 289 US. 627, 
77 LEd 1410, reversing, D.C, 42 
F.2d 281—Central R. Co. of New 
Jersey v U. S . N J, 42 S Ct 80, 
257 US 247. 66 LEd 217. 

SJ5- U S —American Exp. Co. v. 
State of South Dakota ex rel 
Caldwell. SD. 37 SCt 656, 244 U 
S. 617, 61 L Ed 1352 
Order snffidently definite 

(1) Order of the interstate com¬ 
merce commission, directing express 
companies to remove an existing 
discrimination against interstate 
commerce, by ceasing to charge 
higher rates between certain points 
than for substantially equal dis¬ 
tances between other points, was not 
invalid because leaving to express 
companies discretion to determme 
how discrimination shall be remov¬ 
ed, whether by lowermg the inter¬ 


state rates which the commission 
found were not unreasonable, or by 
raising the intra-state rates, or by 
doing both —American Exp. Co v 
State of South Dakota ex rel. Cald¬ 
well, S.D, 37 S.Ct. 656, 244 US. 
617, 61 L.Ed. 1352. 

(2) The intra-state rates involved 
in an order of the interstate com¬ 
merce commission directing express 
companies to remove an existing dis¬ 
crimination against interstate com¬ 
merce by ceasing to charge higher 
rates between Sioux City, Iowa, and 
South Dakota points than for sub¬ 
stantially equal distances between 
such South Dakota points and flve 
named South Dakota cities must be 
deemed to be those only between 
the five named cities and pomts in 
competitive territory, that is, those 
commercially tributary both to the 
five cities and to Sioux City, Iowa, 
in view of the qualification of the 
general words of such order by the 
clause, “which said relation of rates 
has been found by the Commission 
to be unjustly discriminatory,” and 
of the report of the comimssion, 
made a part of the order, which 
makes it clear that the order ap¬ 
plied only to competitive territory 
m the southeastern section of South 
Dakota—^American Exp. Co. v. State 
of South Dakota ex rel. Caldwell, 
supra 

20. U S.—Atlantic Coast Line R 
Co. V- Trammell, DC.Ga, 287 F. 
741. 

NH—^Boston & M. R- R v Great 
Falls Mfg. Co., Ill A 691, 79 NH 
467 

Tex—^Railroad Commission of Texas 
V Houston Chamber of Commerce. 
78 S.W2d 591. 124 Tex 375, af- 
firmmg Houston Chamber of Com¬ 
merce V. Railroad Commission of 
Texas, Civ.App., 19 SW.2d 583. 

10 CJ. p 489 note 68. 

Coal rates 

Where a lower rate was establish¬ 
ed for coal shipped for manufac¬ 
turers whose products outbound 
were transported over the railroads 
than for other manufacturers, a cor¬ 
poration, operatmg an electric rail¬ 
way and supplymg electric current 
for lighting and power, is entitled 
to the lower rate on that portion of 
its coal used m producing power 
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which is furnished to manufacturers 
who shipped their product over the 
railroad.—Vandalia R. Co. v. Public 
Service Commission, 114 N.E. 412, 
185 Ind 652. 

3>iscxiTniin-tioii. in rate 

Any discrimination by a railroad 
in absorbmg switching rates only 
to certam docks is one in rates as 
distinguished from a discrimination 
in regulations or practices.—Nation¬ 
al Dock & Storage Warehouse Co. v. 
Boston & M. R R., 116 N E. 544, 227 
Mass 197. 

Benmrrage 

Pub Acts 1909 No. 300, making 
discrimination by common carriers 
unlawful, is as applicable to dis¬ 
crimination through demurrage 
charges as it is to discrimination 
through a charge for line hauL Ac¬ 
cordingly, a special contract, where¬ 
by railroad company gave lumber 
company free use of cars for un¬ 
limited time, when other shippers 
were required to pay one dollar per 
day for all time over two days, is 
unenforceable as unjustly discrim¬ 
inatory—Grand Rapids & I Ry. Co. 
V. Cobbs & Mitchell. 168 NW 961. 
203 Mich 133. 

Greasing chaxges, imposed by car¬ 
rier on shipper for delivering and 
receiving cars at private side tracks, 
not included in any tariff of rates 
filed with the public service commis¬ 
sion, are illegal, in view of Porto 
Rico L.1917 No 70 §§ 3, 4, 24, 95. 
—^American R. Co of Porto Rico v. 
South Porto Rico Sugar Co, CC.A. 
Porto Rico, 293 F 670. 

Frovisioiis construed 

(1) Const, art 10 § 7, providmg 
that the legislature shall pass laws 
to prevent unjust discrimination and 
extortion in charges of express, tele¬ 
graph, and railroad companies, is 
designed to take from the common 
earners named therem the arbitrary 
selection of persons as the objects 
of their favor or disfavor.—State v. 
Chicago, B. & Q. R Co., 199 N.W. 
534. 112 Neb. 248. 

(2) A constitutional provision to 
the effect that “the Legislature shall 
pass laws to regulate railroad 
freight and passenger tariffs, to cor¬ 
rect abuses, and prevent unjust dis- 
cnmmation and extortion in the 
rates of freight and passenger tar- 
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illeg-ally discriminatory where they compel a par¬ 
ticular shipper to pay for services not rendered,^^ 
and it may be a carrier’s duty, under statutes of 
this character, to make a special charge for ferry 
service, where this is necessary to enable it to 
treat all shippers substantially alike,28 regardless 
of the fact that the carrier is permitted to carry 
poor persons and their property without charge 
Mere difference in rates to the same destination, 
however, does not constitute an unjust discrimina¬ 
tion, since only undue or unreasonable preferences 


or disadvantages are prohibited and a contract 
by a carrier for the transportation of freight with¬ 
out charge is not illegal where under the circum¬ 
stances there is no unjust discrimination.^^ 

Under proper statutory authorization a special 
state commission such as a railroad commission, a 
public service commission, or a corporation com¬ 
mission may determine whether mtra-statc rates 
are unjustly discriminatory and fix proper rates, 
where the circumstances warrant if the 


ilfs on different railroads in this 
state, and enforce the same by ade¬ 
quate penalties,” does not imdertaike 
to define or prohibit discrimination.; 
It authorizes and directs the legis¬ 
lature to enact laws defining “un¬ 
just discrimination” in freight and 
passenger tariffs by railroad and 
imposing penalties for “unjust dis¬ 
crimination.”—St. Liouis Southwest¬ 
ern Ry. Co. of Texas v. State, 261 
S.W. 996, 113 Tex. 570. 33 A L R. 367, 
reversing State v. St. Louis, S. W. 
Ry. Co. of Texas. Civ.App., 197 S. 
W. 1006. 

Statute supersedes coxnmou law 

The Pubhc Utilities Act super¬ 
sedes the common-law liability of 
the carrier so far as rates and un¬ 
reasonable discrimination are con¬ 
cerned-—^Terminal R. Ass*n of St. 
Louis V. Pubhc Utilities Commis¬ 
sion. 136 N.E. 797, 304 lU. 312. 
Switc>iiTicr charges 

<1) Refusal of carrier to absorb 
switching charges on cars delivered; 
It by electric railroads when it did 
so on those delivered by steam rail¬ 
roads, in absence of other difference 
m situation, was discrmmnjition 
withm Utilities Act § 38.—State 

Public Utilities Commission v. Illi¬ 
nois Cent R. Co, 119 IT EL 294. 283 
Ill. 425. 2 A.LR. 582. 

(2) Where unjust discriTnination 
arises as between individuals or lo- 
cahties, because of absorbmg of 
switching charges in certam mstanc- 
es and not in others under like cir¬ 
cumstances, earner may be required 
by the state railway coTninission to 
remove the disenTnmation by a 
change m tariff schedule eliminating 
the charges —^Lincoln Commercial 
Club V. Missouri Pac. Ry. Co., 172 M. 
W 687. 103 Neb. 504. 

27. IlL—State Public Utilities Com¬ 
mission V. Chicago, M. & St. P 

Ry. Co.. 122 N.E. 803, 287 Ill. 

412. 

Capacity of cars 

Freight charges based on rule fix¬ 
ing minimum weight of sixty thou¬ 
sand pounds per car at time when 
there was general rule that such 
TniniTnum should be fifty thousand 
or car’s marked capacity, if one of 


less capacity was furnished, was, j 
under Pubhc Utihties Act § 32, dis-j 
criminatory and unreasonable — 
State Public Utilities Commission 
V. Chicago. M. & St P. Ry. Co., 122 
NE 803, 287 lU. 412. 

28. N BL—^Boston & M. R. R. V- 
Great Falls Mfg. Co.. Ill A. 691. 
79 N.H 467. 

Order conclusive 

Order of the mterstate commerce 
commission and the state public 
service commission permitting a car¬ 
rier to file a schedule of rates m- 
cluding a charge for ferrymg serv¬ 
ice IS a conclusive finding that an 
extra charge for such service was 
required of the carrier—^Boston & 
M. R. R. V. Great Falls Mfg Co., 
Ill A. 691, 79 NH. 467. 

29. N BL—Boston & M. R. R. v. 
Great Falls Mfg. Co., supra. 

30. IlL—lUinois Cent R. Co. v. Illi¬ 
nois Commerce CoiriTnission, 195 
N.E. 32, 359 HL 563 

31. -Ga.—Sipple V- Seaboard Air 
Lme Ry. Co, 114 SE 435, 154 Ga. 
376, reversmg 110 S-E. 39, 28 Ga 
App. 16, conformed to 115 S.E. 
47, 29 Ga.App. 328. 

Damaged goods 

Where there were no facilities for 
repairmg damaged goods at destina¬ 
tion, carrier’s contract to transport 
them without compensation to the 
shippmg point for repairs m order 
to lessen the damage was not m- 
valid or unjustly discrirrunatory or 
in contravention of pubhc policy.— 
Sipple V. Seaboard Air Line Ry. Co., 
114 SE. 435, 154 Ga. 376, reversing 
110 S.E. 39, 28 GaApp. 16, conformed 
to 115 S.E. 47, 29^ GaApp. 328. 

32., Ind—G Ittenbach Co. v. Cleve¬ 
land, C., C & St. L. Ry. Co, 181 
NE. 382, 97 Ind App. 332. 

Wash —Oregon-Washington R & 

Nav. Co. V. Uepaitment of Public 
Works. 275 P. 87. 151 Wash 142. 
Duty to fix rate 

Under a statute providing that, 
whenever the pubhc service com¬ 
mission shall be of the opinion that 
the rates charged by any common 
carrier are unjustly discriminatory, 
the commission shall determine the 
just and reasonable rates to be 
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charged for the service to be per¬ 
formed, it IS the duty of the com¬ 
mission to determine the just and 
reasonable rates to be charged An 
order directing a carrier to remove 
a discriminatory rate, when the only 
possible way in which that dis¬ 
criminatory rate can he removed is 
by making a substantial reduction 
in its rates, without at the same 
time determining what is a reason¬ 
able rate, is not an exercise of the 
jurisdiction conferred. — National 
Dock & Storage Warehouse Co v 
Boston & M R. R, 116 NE. 544, 
227 Mass. 197. 

Order proper 

Under Bums StAnnotl914 § 5537, 
commission may order lailroad to 
cease charging consumer of coal, 
rate higher than charged to com¬ 
peting consumers in same locality 
without finding rate actually charg¬ 
ed unreasonable, and fact that com¬ 
plex computation was necessary to 
determine portion of coal used to 
generate electricity furnished manu¬ 
facturers entitled to lower rate does 
not make unreasonable order requir¬ 
ing that coal furnished to electric 
company be hauled at same rate as 
that furnished to consumers of elec¬ 
tric power generated—Vandalia R. 
Co. V. Public Service Commission, 
114 NE. 412, 185 Ind 652. 

Dower of C0'mTni«:si01L 

In petition by consumer for re¬ 
lief against alleged unjust discrim¬ 
ination wherein it requests that it 
be charged the same rate as manu¬ 
facturers, the power of the commis¬ 
sion to establish different rates for 
the same commodity on the same 
carrier between the same points 
need not be decided—^Vandalia R 
Co. V. Public Service Commission, 
114 NE. 412, 185 Ind 652. 

Prior contract 

A contract for the shipment of 
logs at a specified rate, which bound 
the shipper to ship a specified mini¬ 
mum quantity was abrogated where 
the carrier subsequently, over the 
shipper’s protest, obtained approval 
by the railroad commission of a tar¬ 
iff fixing the same rate, but condi¬ 
tioned upon the reshipment of the 
entire product manufactured from 
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rale is extortionate, its illegality commences at the 
time it is exacted rather than at the time such 
a commission finds it to be so and fixes a lower 
rate.35 When reducing rates on the complaint of 
anyone that rates between certain points on a cer¬ 
tain railroad are too high, such a commission may, 
for the purpose of preventing discrimination, by 
its own acts reduce the rates on the whole line or 
system.3^ However, m the exercise of the power 
conferred on it to correct abuses and prevent un¬ 
just discriminations, the commission cannot make 
rates which are unj'ustly discriminatory, and which 
permit a carrier to charge one person for a service 
a compensation greater or less than it charges any 
other person for a like service, or to give undue 
preference to any particular person or locality.35 
The question as to what constitutes an unjust dis¬ 
crimination is one of fact within the discretion 
of the commission to the extent of making any 
rate fixed by it a legal rate until otherwise deter¬ 
mined by judicial action.^® 

Where a discrimination is effected by reason of 
a difference between interstate and intra-state rates 
it is the duty of such a commission to cooperate 
m the elimination of the discnmination.37 Thus 
it is within the commission’s province to order an 
increase m intra-state rates so as to prevent an 


unlawful discrimination against interstate com- 
merce.3® Similarly, if interstate freight rates put 
into effect by the interstate commerce commission 
are materially lower for the same length of haul 
on the same class of commodities than intra-state 
rates made under orders of a state commission, a 
discrimination is effected which it is the duty of 
the latter commission to remove by readjusting the 
rates.^^ Furthermore, reduction of interstate 
freight rates to conform to valid state made rates 
does not necessarily constitute an unlawful dis¬ 
crimination against interstate traffic.^® 

§ 377. - Circumstances Justifying Dis¬ 

crimination in Rates 

Discrimination in rates is Justified when it is reason¬ 
ably and fairly based on different transportation con¬ 
ditions, or when authorized by statute. 

Although a common carrier is bound to carry 
at equal rates for all customers in like condition, 
as already discussed in the preceding section, im- 
der § 3 of the Interstate Commerce Act prohibit¬ 
ing discrimination, and under similar state legis¬ 
lation, mere discrimination does not render a rate 
illegal; only such rates as are unreasonably or 
unjustly discriminatory are inhibited.^^ In other 
words, mere mequality of charge does not neces- 


the logs so shipped.—Alexandria & 
W. Ry. Co. V. Long Fine Lumber 
Co. of Louisiana, 93 So. 199, 152 
La. 399. 

33. Ky.—Louisville & IT. R. Co. v. 
Greenbrier Distillery Co., 187 S.W. 
296, 170 Ky. 775. 

34. Minn.—Steenerson v. Great 
ISTorthem R. Co., 72 N.W. 713, 69 
Minn. 353, 372. 

10 C.J. p 473 note 10. 

35. TT.S.—Atlantic Coast Line R. 
Co. V. Trammell, D.C.Ga., 287 F. 
74L 

Ala.—Southern Ry. Co. v. Alabama 
Public Service Commicssion, 97 So. 
289. 210 Ala. 105. 

Cal.—California Adjustment Co. v- 
Atchison, T. & S. F. Ry. Co, 175 P. 
682, 179 CaL 140, 13 A.L.R. 274. 
Miss—^Mississippi Railroad Commis¬ 
sion V. Mobile & O. R. Co., 123 So. 
876. 154 Miss. 871. 

Tex.—^Railroad Commission of Texas 
V Houston Chamber of Commerce, 
78 SW2d 591, 12-4 Tex. 375. affirm¬ 
ing, CivApp, Houston Chamber of 
Commerce v. Railroad Commission 
of Texas, 19 S.W 2d 583. 

10 C.J. p 473 note 11. 

In the absence of special dzemn- 
stances, railioad commission could 
not require railroad to continue to 
apply rate between certain points 
much lower than that declared rea¬ 


sonable and prescribed by commis¬ 
sion for similar hauls —^Mississippi 
Railroad Commission v. Mobile & O. 
R. Co., 123 So. 876'. 154 Miss. 871. 

Oxdezs hdd not to be dlscTiTni-nsitoxy 
Ky.—^Louisville & H. R. Co. v. Green¬ 
brier DisUUery Co., 187 S.W. 296, 
170 Ky. 775. 

Tex.—Houston Chamber of Commerce 
V. Railroad Commission of Texas, 
Civ-App, 19 S.W 2d 583, affirmed 
Railroad Commicssion of Texas v. 
Houston Chamber of Commerce, 78 
S.W.2d 591, 124 Tex. 375. 

Bate dlscri-mi'nsi^tory 

An intra-state rate on fertilizer 
material origmally granted by a 
railroad to establish a new industry, 
and continued in effect by an order 
of the state commission, and which 
was less than one half the rate pre¬ 
scribed by the commission for simi¬ 
lar hauls of the same material in 
the same quantities in other places, 
some of which are competitors m the 
market, to the place to which the 
rate in controversy was granted, is 
discriminatory.—Atlantic Coast Line 
R. Co, V. Trarnmell, D.C Ga., 287 F. 
741. 

36. Tex —Galveston Chamber of 

Commerce v. State R. Commn, Civ 
App, 137 S W. 737, reversed on 
other grounds 145 SW. 573, 105 
Tex. 101—State R. CoTnmn. v. Gal¬ 
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veston Chamber of Commerce, 115 
SW. 94, 51 TexCiv.App. 476. 

37. Pa —Pennsylvania R. Co. v. 
Public Service Commission, 190 A. 
372, 126 Pa Super. 1. 

38. Iowa.—^Hawkeye Portland Ce¬ 
ment Co. V. Chicago. R. I. & P Ry. 
Co., 201 N.W. 16. 198 Iowa 1250. 

39- OkL—Atchison. T. & S. F. Ry. 
Co. V. State, 267 P. 253, 130 Okl. 
263—Atchison, T. & S F Ry. Co. 
V. State, 206 P. 236, 85 Okl. 223. 

40. XJ.S —Southern Pac. R. Co. v. 
California R. CoTninn-, D.C CaL, 193 
F 699 

10 C.J p 501 note 80. 

41- U.S—U. S. V. Illinois Cent. R. 
Co, Miss, 44 set 189, 263 U.S. 
515, 68 L.Ed 417—^Nashville, C. & 
St. L. Ry. v. State of Tennessee, 
Tenn, 43 S CL 583. 262 US. 318, 
67 LEd 999, reversing, D.C, State 
of Tennessee v. U. S, 284 F 371. 
111.—^Illinois Cent. R. Co v Illinois 
Commerce Commission, 173 HE. 
804, 342 IlL 11—Atchison. T & S. 
F. Ry. Co. V. Hlinois Commerce 
Commission, 166 N.E. 466, 335 IlL 
70. 

Wash-—State v. Public Service Com¬ 
mission, 192 P. 1075, 112 Wash. 
520. 

Connectiiig earners 

Statutory inhibition against dis¬ 
crimination m rates between connect- 
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sarily constittite tindue or unreasonable preference 
or advantage,^2 and cannot be held illegal unless 
it is shown that it is not justified by the cost of 
the respective services, by their values, or other 
transportation conditions.'*^ Further, any fact 
which produces an inequality of condition and a 
change of circumstances justifies an inequality of 
charge, since common carriers are only bound to 
give the same terms to all persons alike, under 
the same conditions and arcumstances.^^ Accord- 
iio claim of illegality can be sustained if, in 
view of all the circumstances, the discrimination 
is fair and reasonable, and not inconsistent with 
the public mterests,'*® and, subject to the two lead- 
ing prohibitions that their charges shall not be 
unjust or unreasonable, and that they shall not 
unjustly discriminate so as to give undue pref¬ 
erence or disadvantage to persons or traffic simi¬ 
larly circumstanced, the act to regulate commerce 
leaves common carriers, as they were at the com¬ 


mon law, free to make special rates looking to 
the increase of their business, to classify their 
traffic, to adjust and apportion their rates so as 
to meet the necessities of commerce and of their 
own situation and relation to it, and generally to 
manage their important interests on the same prin¬ 
ciples which are regarded as sound and adopted 
in other trades and pursuits.^® The discrimination 
or preference must be reasonable, and the terms 
must not be unreasonably unequal.'*^ Remote dis¬ 
similarities of conditions do not justify any dis¬ 
criminations which the carrier chooses to make,^® 
and the similarity of circumstances and conditions 
which, under the Interstate Commerce Act, re¬ 
quires equality of rates, relates to the circum¬ 
stances and conditions which affect the service 
only, and does not include matters affectmg in¬ 
dividual shippers.^® 

A carrier cannot, with the purpose of building 
up a port on its own line at the expense of an- 


ins lines, requires only equality of 
char£:e for contemporaneous service 
of siomlfli" kind.—Pittsburgh & W 
V. Ry. Co. V. U. S., D.COhio. 41 F. 
2d 806. 

42.1 TT S —Philadelphia & Reading 
Ry. Co. V. tJ. S, Pa.. 36 S.Ct. 354, 
240 US. 334, 60 UEd. 675, revers¬ 
ing, DC, 219 F. 988—^Western Pa¬ 
per Makers Chemical Co. v. U. S, 
D.C.Mich., 7 F.2d 164. 

Ill.—See Baltimore & O. C. T. R. C 
V. Illinois Brick Co., 198 lUJtpp. 
327. 

RI.—^Public Utilities Commission v. 
Rhode Island Co., 110 A. 654, 43 R 
I 135. 

Tex.—Paubsindle & S. F. Ry. Co. v. 

Guthrie, Civ.App, 248 SW. 106. 

10 C.J. p 474 note 18, p 490 note 72. 

A mere difference in percmitage of 
Increase or decrease of rate is not, 
of Itself, evidence that any rate is 
unjustly discriminatory.—Chicago & 
F. I. Ry. Co. V. Illinois Commerce 
Comimpsion, 173 N.E. 380, 341 Ill. 
277. 

43. U S —U. S. V. Illinois Cent. R. 
Co.. Miss. 44 set. 189. 263 US. 
515, 68 L Ed. 417, 

ni.—Illinois Cent. R. Co. v. Illinois 
Commerce Commission, 173 N.E. 
804, 342 Ill. 11. 

44i Wash.—State v. Public Service 
Commission, 192 P. 1075, 112 Wash. 
520. 

10 C J. p 490 note 73 
Additional demurrage cdiai^e 

An additional demurrage or stor¬ 
age charge for detention of cars be¬ 
yond a stated time was not invalid 
as discriminatory because limited to 
cars loaded with lumber held for re- 
consignment, where it appeared that 
it was a common practice to hold 


such cars for an unreasonable time 
awaitmg reconsignment, thus keep- 
mg the cars out of normal use, to 
the detriment of the earner and the 
public —^Turner, Dennis & Dowry 
Lumber Co. v. Chicago, M. & St. P. 
Ry Co.. D.C.MO. 2 F.2d 291. affirmed 
46 S.Ct. 530, 271 US. 259, 70 DEd 
934. 

Dong term contract 

An agreement whereby a railroad 
company agreed for thirty years to 
transport coal to a factory at the 
then existing rate was not an undue 
or unreasonable discnmmation m 
violation of Const, art 17 § 3, or Act 
June 4, 1883, P.Ii. 72, although a 
tariff was later hied callmg for high¬ 
er rates to other shippers —^Pitts¬ 
burgh & D. E R Co. V. Colonial Steel 
Co., 96 A 1037, 251 Pa. 460. 

Shipper not estopped 
A contract between a railroad and 
a lumber company, which was silen^ 
as to rates, was held not susceptible 
of bemg construed to estop the ship¬ 
per from questionmg the discrimin¬ 
atory rates applied to it—^U S. v 
Illinois Cent. R. Co, Miss, 44 SCt. 
189, 263 US. 515, 68 DEd 417. 

Tenn—Ragan v. Aiken, 9 Lea 
609, 42 AjxLR 684. 

lEaterlals used by govemnLent 
Where, at the request and recom¬ 
mendation of railroad companies, the 
Louisiana public service commission 
established rates for the transporta¬ 
tion of road-buildmg material to be 
used on state and parish public 
roads, substantially less than the 
.ordinary rates for the transportation 
of such material, providing, however, 
that the state and parish received 
the benefit of such decreased rales. 
It was held that a railroad company 
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or Its receiver cannot complain that 
a later order of the public service 
commission, making applicable such 
decreased rate to such material used, 
for paving municipal streets, was il¬ 
legal or discnmmatory. or arbitrary," 
the state having the right to fix rates 
for the transportation of materials 
for the buildmg of public works low¬ 
er than standard tariff rates for such 
material—Bush v. Texas &, P. Ry. 
Co., D.C.La.. 290 F. 1008. 

4GL U.S—Northern Pac. Ry. Co v. 
St. Paul A Tacoma Lumber Co., C 
C.AWash., 4 F.2d 359, reversing, 
St. Paul & Tacoma Lumber Co. v. 
Northern Pac. Ry. Co, DC., 296 
F. 749. 

Ga —^M. A Pharr Cotton Co. v. Davis, 
118 SE 605, 30 Ga.App. 570— 

Draper v. Georgia, F & A Ry. Co., 
95 S.E. 16, 21 GaApp. 707, error 
dismissed 39 SCt. 132, 248 U.S. 
539, 63 L.Ed. 410. 

La.—Alexandria & W. Ry. Co. v. 
Long Pine Lumber Co of Louis¬ 
iana, 93 So. 199, 152 La. 399. 

Wash.—State v. Public Service Com¬ 
mission, 192 P. 1075, 112 Wash. 
520 

10 C.J. p 490 note 75. 

4!7- Vt.—State V. Central Vermont 
R Co, 71 A 194, 81 Vt. 463, 130 
AmS.R 1065. 

48b U.S.—^Bigbee & Warrior Rivers 
Packet Co v. Mobile & O R Co, 
C C Ala, 60 F 545—^Interstate 

Commerce Cornmn. v. Texas & P. 

R. Co., N.Y., 57 F. 948, 955, 6 CCA 
653. 

49- U S.—Pennsylvania R. Co. v. 
International Coal Min. Co., Pa, 
173 F- 1, 97 C.CA. 383, reversed on 
other grounds 33 S.Ct. 843, 230 U. 

S. 184, 57 L.Ed. 1447. 

10 C.J. p 491 notes 79, 80. 
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other on a rival road, adopt rates unreasonable in 
themselves, nor which are unduly preferential to 
its own port and unduly prejudicial to the other 
or to the public,50 and there is no rule of law 
or practice which gives to a carrier the right to 
recapture traflBc which it originated, by applying 
discriminatory rates thereto.®^ 

In order to render an inequality of charge law¬ 
ful, the goods must be carried under different ar- 
cumstances, and the question whether the differ¬ 
ence is' material or essential arises on the facts in 
each particular case.52 

In passing on the question of reasonableness of 
discrimination, it is proper to take into considera¬ 
tion, besides the mere differences in charges, the 
various elements, such as the convenience of the 
public, the fair interest of the carrier, the relative 
quantities of the traffic involved, the relative cost 
of the services and the profits to the company, 
and the situation and circumstances of the respec¬ 
tive customers with reference to each other as com¬ 
petitive or otherwise.53 It is not, however, prop¬ 
er to take into consideration the fact that the 
charge is reasonable in itself, since a charge may 
be perfectly reasonable and yet create an unjust 
discrimination neither is it proper to consider 
the length of time during which the rates have 
been in force nor the confusion which will result 
from a change.^® Also, the proportion in which 


freight earned by two connecting railroads under 
a joint tariff schedule is divided between them 
is a matter for their consideration alone, and can¬ 
not be taken cogpaizance of by a court for the pur¬ 
pose of determining that the share received by one 
constitutes an unjust or discriminative rate, under 
the Interstate Commerce Law.5® 

Amount of freight shipped. According to a 
number of decisions, discriminations in freight 
rates, based solely on the amount of freight shipped 
without reference to any conditions tending to de¬ 
crease the cost of transportation, are discrimina¬ 
tions which are contrary to public policy^^ and 
which entitle the party against whom the discrimi¬ 
nation is practiced to recover the amount of 
freight paid by him in excess of the rates accord¬ 
ed by the carrier to his more favored competitor.®* 
However, on the principle of selling cheaper at 
wholesale than at retail, rates for large quantities 
may be relatively lower than for smaller quanti¬ 
ties.®* So it has been held that a carrier has a 
right to provide at times for a reduced rate on con¬ 
dition that one taking advantage of it shall, for 
a certain time, ship all his goods by such carrier’s 
line, if it offers the same terms to all, and is pre¬ 
pared to transport goods for a reasonable sum to 
any person not willing to agree to such condition.®* 

Character of package or container. Difference 
in modes of packmg or in the character of the 


50. XJ.S. — Interstate Commerce 

Commn. v. Louisville & R. R. Co., 
aC.Ga., 118 F. 613. 

51. U.S—^Atchison, T. & S. F. Ry. 
Co v. U. S, Ill, 49 S.Ct. 494, 279 
U S 768, 73 L Fd. 947, affirmm& D. 
C., 33 F.2d 345. 

52. Kan.—^Missouri^ etc., R. Co. v. 
New Era Millmsr Co., 100 F. 273, 
79 Kan. 435. 

Pa—^Borda v. Philadelphia, etc, R- 
Co. 21 A. 665, 141 Pa. 484. 

16- C.J. p 490 note 76. 

XiodatioiL of plant 

The advantasre in rates which 
comes to a shipper merely as a re¬ 
sult of the location of his plant 
does not constitute an illegal prefer¬ 
ence. 

U.S.—^U. S. V. Illinois Cent. R. Co., 
Miss, 44 S.Ct. 189. 263 US. 515, 68 
L.Ed 417. 

Ill—Illinois Cent. R. Co. v. Illinois 
Commerce Commission, 173 N.E 
804, 342 Ill. 11, 

53. Okl—Atchison, T. & S. F. Ry 
Co V. State. 206 P. 236, 85 Okl 223 

10 C J. p 491 note 81 
This Corpus Juris text has been 
quoted with full approval in Atchi¬ 
son, T. & S. F. Ry. Co. V. State, 206 
P. 236, 85 Okl. 223. 


54. US.—U. S. V. Illinois Cent. R 
Co, Miss, 44 set. 189, 263 US 
515, 68 L Ed. 417. 

Okl —^Atchison, T. & S. F. Ry. Co 
V. State. 206 P. 236. 85 Okl. 223. | 
10 C-J. p 491 note 82. 

55- Okl.—Atchison, T. & S. F. By. 

Co. V. State, supra. 

10 C.J. p 491 note 83. 

CorpoxatioiL covn-missiou is not 
prevented from changing a rate 
which is Tnanifestly discrimmatory 
because such order impairs the gen¬ 
eral rate scheme, for, if a fixed rate 
is so discriminatory as to be abusive, 
it should be corrected.—Atchison, T. 
& S. F. Ry, Co. V. State, 206 P. 236. 
85 Okl. 223. 

No iTuuiuuity 

Where a forbidden discrimination 
is made, the mere fact that it has 
been long continued, and that the 
machinery for making it is in tariff 
form, cannot clothe it with immun¬ 
ity —^Merchants’ Warehouse Co. v. 
U S, Pa, 51 S Ct 505, 283 U S. 501, 
75 LBd. 1227. affirming, U.C., 44 F. 
2d 379. 

56. U.S.—^Allen & Lewis v. Oregon 
R & Nav. Co. CC.Or., 98 F. 16. 

10 C.J p 492 note 83%. 

57- Wash.—Public Service Comim®- 
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Sion of Washingrton v. State, 204 
P. 791, 118 Wash. 629, 25 ALR. 
186, affirmed 207 P. 688, 118 Wash. 
629, 25 A.L R 186. 

10 C J. p 492 note 84. 

Xu esta^UR'hi-nijr rates for caxxiexs, 
a state public service commission 
cannot consider the fact that a ship¬ 
per ships in tramload lots, tending 
to make the cost of transportation 
less, since allowing lower rates on a 
condition which only a few shippers 
could meet would be an injustice to 
others.—Public Service Commission 
of Washington v State, 204 P. 791, 
118 Wash. 629 25 ALR. 186, affirmed 
207 P. 688, 118 Wash. 629, 25 A.LR. 
186. 

5R U S.—^Hays v. Pennsylvania Co.. 

CC.Ohio, 12 F. 309. 

56- U.S. — Interstate Commerce 
Commn. v. Chicago Great Western 
R Co.. C C Ill. 141 F. 1003, affirmed 
28 set. 493, 209 U.S. 108, 52 L.Ed, 
705 

N H.—Concord, etc., R Co. v. For- 
saith. 59 NBL 122, 47 Am R. 181. 
10 C J. p 492 note 86. 

60. NY.—^Lough V Outerbridge, 38 
N.E. 292. 143 N.T 271, 42 Am.S R 
712, 25 L RA. 674, reversmg 22 
N.Y.S. 976, 68 Hun 486. 
i 10 C J. p 492 note 87- 
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container in which goods are shipped may justify 
a discrimination in rates.®^ 

Development of new industries. Under some 
statutes railroads may extend special rates to new 
industries.®2 However, since such a statute forms 
an exception to the general rule against discrim¬ 
ination, It can be availed of only in strict con¬ 
formity with the letter and spirit of the statute.®^ 
Thus, if the statute so requires, the special rates 
must be for an agreed number of carloads,®^ or 
must be submitted to a railroad commission for 
approval or revision.®® A new industry within the 
meaning of statutes of this character is one which 
is struggling for existence and which does not 
have an established business.®® 

Difference in cost of transportation. Propor¬ 
tionate difference in cost of transportation is a 
difference in circumstances warranting a prefer¬ 
ence m rates ,®7 hut slight differences in a single 
item of cost do not justify a difference in freight 
rates.®® 

Facilities furnished by shipper. Under some 
statutes a railroad may not apply lower rates to 
shippers who furnish part of the transportation 
services. Such statutes are designed to prevent 
discnmmation in rates.®® 

Ownership of goods. A carrier cannot lawfully 
discrimmate in rates for transportation on the 
mere circumstance that the shipper is or is not the 
real owner of the goods.^® The fact that the ship¬ 
per is merely a forwarding agent furnishes no ex¬ 
cuse for discriminating against him in rates charged 
for transportation.*^^ 

Purpose or ultimate use. A discrimination in 


rates between shipments of the same commodity 
from and to the same points cannot be justified 
solely by a difference in the purpose of the respec¬ 
tive shipments, or the ultimate use to be made of 
the commodity after completion of the transpor- 
tation.72 Under state statutes, however, substan¬ 
tially like the Interstate Commerce Act in this 
respect, it has been held that a special rate for 
the transportation of fuel to a manufactory less 
than the rate charged dealers is not undue or un¬ 
reasonable discrimination;^® but the principle in¬ 
volved in so holding has been disapproved and held 
not to justify a discriminating rate on raw ma¬ 
terials shipped to a mill to be manufactured.^^ 

§ 378. , . Charging More for Short than for 

Long Haul 

Under the Interstate Corntnerce Act and similar state 
legislation, the charging of more for a short than a long 
haul is prohibited as unjust discrimination, at least in 
the absence of special circumstances and permission to 
make such a charge. 

Interstate Commerce Act § 4, 49 U.S C.A. § 4, 
makes it unlawful for any common carrier, sub¬ 
ject to the provisions of the act, to charge or to 
receive any greater compensation in the aggre¬ 
gate for the transportation of like kind of prop¬ 
erty under substantially similar circumstances and 
conditions for a shorter than for a longer dis¬ 
tance over the same litie in the same direction, 
the shorter being included withm the longer dis¬ 
tance. When both the long and the short haul 
are made to or from a noncompetitive point, the 
effect of charging less for a long than for a short 
haul is to bmld up one place at the expense of 
the other,^® and it is the object of the statute to 


6aL. U.S.—Penn Refiningr Co. v. West¬ 
ern New York, etc, R Co., Pa, 28 
S Ct. 268. 208 U.S. 208. 52 Xi.£!d. 456. 
affirmm^r 137 P 343, 70 C.CA. 23. 

10 C.J. p 492 note 90. 

62u Iowa.—Hawkeye Portland Ce¬ 
ment Co. V. Chicagro, R. L & P. Ry. 
Co. 201 NW. 16, 198 Iowa 1250. 
Tenn —New River Liumber Co. v. 
Tennessee Ry. Co., 238 SW. 867, 
145 Tenn. 266. 

63. Iowa-—^Hawkeye Portland Ce¬ 
ment Co. V. Clucasro, R I. & P. 
Ry. Co , 201 N.W. 16, 108 Iowa 1250. 

64. Iowa.—Hawkeye Portland Ce¬ 
ment Co. V. Chicago, R I. & P Ry. 
Co, supra. 

65w Iowa —^Hawkeye Portland Ce¬ 
ment Co V. Chicago, R I. & P Ry. 
Co. supra. 

Tenn—New River Iiumber Co. v. 
Tennessee Ry. Co., 238 SW 867, 
145 Tenn 266. 

66. Iowa—^Hawkeye Portland Ce-I 


ment Co. v. Chicago, R I. & P. Ry. 
Co, 201 N.W. 16, 198 Iowa 1250. 

67. Ill—^Illinois Cent. R Co. v, Illi¬ 
nois Commerce Commission, 173 N. 
E 804, 342 IlL 11. 

10 C J. p 492 note 88. 

63. Teai.—G-alveston Chamber of 
Commerce v. Texas R Cominn., 
CivApp.. 137 S.W. 737. 

69. Wis —Nekoosa-Edwards Paper 
Co. V. Railroad Commission of 
Wisconsm, 213 N.W. 633, 193 Wis 
538. 

70. US. — Interstate Commerce 

Commn v. Delaware, etc, R Co, 
NT., 31 S,Ct, 392, 220 U.S 235, 55 
D.Ed 448. 

71. U.S. — Interstate Commerce 

Commn v. Delaware, etc, R Co, 
N-Y, 31 set. 392, 220 US 235, 55 
LEd. 448, reversing 166 P. 499. 

10 C.J. p 492 note 92 

72. U S — Interstate Commerce 

Cornmn v. Baltimore, etc., R Co.,* 
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Com CL, 32 SCL 742, 225 US 326, 
56 REd. 1107, Ann.Cas.l914A 504 
and note 

10 C J. p 492 note 93. 

76. Pa—^Hoover v. Pennsylvania R 
Co. 27 A. 282. 156 Pa. 220, 36 Am. 
SR 43. 22 RRA. 263. 

10 C.J. p 493 note 95 

74. N C —^Hilton Lumber Co. v. At¬ 
lantic Coast Line R Co. 53 S E 
823. 141 NC. 171. 6 L.RA.N.S.. 
225. disapproving Louisville, etc, 
R Co V Commonwealth, 57 SW. 
508, 108 Ky. 628, 22 Ky.L 328— 
Hilton Lumber Co v Atlantic 
Coast Line R Co. 48 S.E 813, 136 
NC 479, 1 Ann.Cas 52. 

Discrimination as to particular com¬ 
modities generally see supra § 
361. 

75. US. — Interstate Commerce 
Commn v Cincinnati, N. O & T 
P. Ry Co., CGGa.. 56 P 925—Ex 
p Koehler, CCOr., 31 F. 315, 12 
Sawy. 446. 
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prevent thisJ® Nevertheless the statute does not 
prohibit a railroad company from charging a less 
rale for a longer haul if it can justify that rate 
by showing that the circumstances and conditions 
are dissimilarJ^ Where it is difficult to point out 
-clearly the circumstances or conditions which pro¬ 
duce dissimilarity, the doubt should go m favor 
of the law, and the circumstances and conditions 
should be considered as being substantially simi- 
lar.'^^ 

A through rate may be made less than the sum 
of the local rates between two points without vio¬ 
lating any requirement of the Interstate Com¬ 
merce 

Competition is one of the most obvious and ef¬ 
fective circumstances that make the conditions un¬ 
der which a long haul and a short haul are pet- 
formed substantially dissimilar, and a competition 
which is real and substantial and exercises poten¬ 
tial influence on rates to a particular point brings 
into play the dissimilarity of circumstances and 
conditions provided by the statute, justifying the 
lesser charge to the more distant and competitive 
point than to the nearer and noncompetitive pomk^O 
The legality of the rate is not destroyed by the 
mere fact that incidentally the lesser charge to 
the competitive point may seemingly give a pref¬ 
erence to that point, and the greater rate to the 
noncompetitive point may apparently engender a 
discrimination against it.^^ It is well settled that 
the character of competition which will justify 
a carrier in charging more for a short than for 
a long haul will also exempt it from liability un¬ 
der the section forbidding the giving of undue pref- 
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erences or advantages to one shipper or locality 
over other shippers or other localities.^- 

In respect of the kind of competition to be con¬ 
sidered, the meaning of the law is not that one 
kind of competition can be considered and not 
another kind, but that all competition can be con¬ 
sidered, provided it possesses the attributes of pro¬ 
ducing a substantial and material eflect on traffic 
and rate making.83 The competition to be con¬ 
sidered is not only that arising by water trans¬ 
portation, but also includes that from common car¬ 
riers subject to the control of the act to regulate 
commerce.8^ The fact that the competition did 
not originate at the initial point of traffic is no 
reason why it should not be considered. ^ 5 How¬ 
ever, the mere fact of competition, irrespective of 
its character or extent, does not necessarily relieve 
the carrier from the restraint of the statute.^® 
The right of the carrier to take competition into 
consideration in fixing rates is subject to the limi¬ 
tations fixed by the statute: (1) That all rates 
shall be just and reasonable and that no undue 
discrimination shall be brought about.*^ (2) That 
the competition relied on shall not be artificial 
or merely conjectural, but material and substantial, 
thereby operatmg on the question of traffic and 
rate making.^S The right can be exercised only 
with due regard to the interest of the public, after 
giving full weight to the benefits to be conferred 
on the place from whence the traffic moved as 
well as the benefits to be derived from the locality 
to which it is to be delivered.^® 

Lines maintaining joint tariff. Where two rail¬ 
road companies owning connecting hnes of road 
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Ve. U.S—Allen & Lewis v. Oiegon 
R & Nav Co, C C-Or., 98 F. 16. 
Reasonableness of rates higher for 
short than for long: haul see supra 
§ 295. 

77- XIS—Western Paper Makers* 
Chemical Co. v. XT. S., D.C Mich., 
7 P 2d 164. 

10 C J p 493 note 5. 

Statute not violated 

Rail rates established by interstate 
commerce commission on rosm from 
points south of the Ohio river to 
Kalamazoo and Grand Rapids, Mich., 
were not uniustly discriminatory as 
against such cities and did not vio¬ 
late the “long- and short haul’* clause 
of the Interstate Commerce Act.— 
Western Paper Makers’ Chemical Co 
V. U. S, D.C Mich., 7 F.2d 164. 

78. D S.—^Missouri Pac. R. Co v. 
Texas & P. Ry. Co., C.CLa, 31 F 
862. 

79- XJ S.—^Parsons v. Chicago & N 
W. Ry. Co., Iowa, 17 S.Ct. 887. 167 


ITS. 447, 42 LEd 231, affirming.] 
CCA, 63 F 903—Chicago & N W. 1 
Ry Co. V. Osborne. Iowa, 52 F. 912. 
3 C.CJL 347. 

80. D S. — Interstate Commerce 
Commn. v. Louisville & N". R Co. 
Ala.. 23 set. 687, 190 VS, 273, 47 
LEd 1047. 

10 CJ. p 493 note 7, p 494 note 8. 

81. U S.—East Tennessee, V & G. 

R. Co, V Interstate Commerce 
Commn., Tenn, 21 S.Ct. 516, 181 
US 1. 45 L.Ed 719. 

82. US. — Interstate Commerce 
Commn. v. Alabama Midland R 
Co., Ala. 18 S.Ct 45. 168 U.S 144, 
42 L.Ed. 414, affirming 74 F- 715. 
21 C.CA. 51. 

10 C.J. p 494 note 10. 

88. U S.—^Louisville & N R Co. v. 
Behlmer. SC.. 20 S Ct. 209, 175 U. 
S 648, 670, 44 LEd. 309. 

84. US —^Louisville, etc., R. Co. v. 

I Behlmer,. SC, 20 S Ct. 209, 1.75 U. 

S. 648. 44 L.EdL 309—Interstate 
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Commerce Commn. v. Alabama 
Midland R Co.. Ala. 18 S Ct 45. 
168 US. 144, 42 L.Ed 414. 

10 C J p 494 note 12. 

8& US —^Louisville, etc, R Co. v. 
Behlmer. S.C, 20 S.Ct. 209. 175 U. 
S. 648, 44 LEd. 309, reversing S3 
F 898. 28 CCA. 229. 

88. US. — Interstate Commerce 

Commn. v, Alabama Midland R. 
Co Ala., 18 set. 45, 168 U.S 144. 
42 L.Ed. 414 

87- U.S—^Louisville, etc, R. Co. v. 
Behlmer. SC. 20 S Ct. 209, 175 U. 
S 648, 44 LEd. 309, reversmg 83 
F. 898, 28 C.C.A. 229. 

88- US — Interstate Commerce 

Commn. v. Louisville & KT R. Go, 
Ala., 23 S.Ct. 687, 190 US. 273, 47 
LEd. 1047. 

10 aj p 495 note 16. 

89. US —^Louisville, etc, R. Co. v. 
Behlmer. S C.. 20 S Ct 209, 175 U.S. 
648, 674. 44 L.Ed. 309, reversmg 83 
F. 898, 28 C C.A. 229. 
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unite in a joint through tariff, they form for the 
connected roads a new and independent line, and 
the through tariff on the joint line is not the 
standard by which the separate tariff of either com¬ 
pany is to be measured in determining whether 
such separate tariff violates the provision which 
forbids greater compensation for a short than for 
a long haul.®® The portion of a through rate re¬ 
ceived by one of several railroad, companies oper¬ 
ating under the conditions mentioned for trans¬ 
porting goods as interstate commerce may be less 
than its local rate without a violation of this sec¬ 
tion.® ^ It is not to be understood, however, that, 
whea two companies by their joint tariff make 
a new and independent line, such line may not 
become subject to the long and short haul clause.® ^ 
On the contrary, where a state railroad company 
whose road lies wholly within the limits of the 
slate enters into the carnage of foreign freight by 
agreeing to receive the goods by virtue of foreign 
through bills of lading and to participate in through 
rates and charges, it thereby becomes a part of 
a contmuous line, not made by a consolidation 
with the foreign companies, but by an arrange¬ 
ment for the continuous carnage or shipment from 
one state to another, and thus becomes amenable 
to the long and short haul clause of the Interstate 
Commerce Act.®® 

Permission from interstate commerce commis¬ 
sion, Under Interstate Commerce Act § 4, 49 U. 

90. U S —ChicaiTO & N" W. Ry. Co, 

V. Osborne, Iowa, 52 F 912, 3 C.C. 

A 347, reversing, C C., 48 F. 49 

91- U S.—^Parsons v. Chicagro & N 

W. Ry. Co, Iowa, 17 S Ct 8S7, 167 
US. 447, 42 I. Ed. 231, affirming. 

CCA, 63 F. 903—^Allen v Oregon 
R & Nav. Co. C,C.Or., 98 F. 16— 

Chicago & N. W. Ry. Co v, Os¬ 
borne, Iowa, 52 F. 912, 3 C C.A 347, 
reversing, C C , 48 F 49. 

10 C J. p 495 note 26. 

92. US—Chicago & N. W. Ry Co. 

V. Osborne, Iowa, 52 F. 912, 3 C. 

C.A 347. 

93L U S —Cincinnati, N. O. & T P. 

Ry. Co V. Interstate Commerce 
CoTfimn., Ga., 16 S Ct. 700, 162 U.S. 

184, 40 LEd 935, affirming 9 C.CA, 

689, reversing, C.C, 56 F. 925. 

10 C.J. p 495 note 28 

94. Ohio—^New Tork, C. & St. L. R. 

Co. V. Miller City Tile Co., 19 Ohio 
lI.P,lSrS, 244 
10 C J. p 495 note 22. 

Fnor to amendment 

(1) Prior to the amendment of the 
Interstate Commerce Act by the act 
of June IS, 1910, it was well settled 
that, when the circumstances and 
the conditions were such as to just- 


S.C.A. § 4, as amended, the prohibition against 
charging more for a short than a long haul is 
absolute unless application has been made to the 
commission to be relieved from the effect of the 
prohibition and such leave is granted.®^ Under 
this statute the right of carriers to seek and ob¬ 
tain under authorized circumstances the sanction 
of the commission to charge a lower rate for a 
long than for a short haul because of competition, 
or for other adequate reasons, is expressly pre¬ 
served;®® and as a correlative the authority of 
the commission to grant on request the right sought 
is made by the statute to depend on the facts es¬ 
tablished and the judgment of that body in the 
exercise of a sound legal discretion as to whether 
the request should be gpranted compatibly with a 
due consideration of the private and public inter¬ 
ests concerned, and in view of the preference and 
discrimination clauses of the act.®® 

Under state statutes. In several states there 
are statutes which in terms or effect are similar 
to the short and long haul clause of the Inter¬ 
state Commerce Act. The purpose of these stat¬ 
utes, which have generally been upheld,®^ is to 
prevent unjust discrimination in the matter of 
rates,®® and the exaction of a greater charge for 
a lesser service m violation thereof is a form of 
unjust discrimination or undue preference spe¬ 
cifically prohibited.®® Statutes of this character 
have been held to be applicable even though the 

96- U S.—U S. V. Atcbison, T & S. 
F Ry. Co, supra. 

97. US —^Missouri Pac. R. Co v 
McGrew Coal Co, Mo, 37 S Ct, 518, 
244 US. 191. 61 L..Ed. 1075. 

10 C J p 495 note 29. 

Implied repeal 

Statute which prohibits greater 
charge for short than for longer haul 
in any direction held impliedly re¬ 
pealed by Public Service Commission 
Act, Rev.Stl919 §§ 9974, 9986. 10456, 
which provides that where the com¬ 
mission shall be of opmion, after a 
hearing, that the rates are unjustly 
discriminatory, the commission shall 
determine the just and reasonable 
rates, fares, and charges to be there¬ 
after observed and in force —^Mc- 
Grew Coal Co v Mellon, 287 SW. 
450, 315 Mo 798, certiorari denied 47 
set. 456, 273 US. 752, 71 L Ed 874. 
99. Ohio—^Pittsburgh & L. E R. Co 
V Public Utilities Commission of 
Ohio, 191 NE. 467, 128 Ohio St- 
388 

99- Cal—Atchison, T. & S. F. Ry. 
Co. V. Railroad Commission, 298 P. 
991. 212 Cal 370. 

Ohio—^Pittsburgh & L. E R. Co. v- 
Public Utilities Commission of 
Ohio, 191 N.E. 467, 128 Ohio St. 388. 


ify It, the earner could charge more 
for the short than for the long haul, 
without first obtaimng leave from 
the commission.—^East Tennessee, V. 
& G Ry. Co. V. Interstate Commerce 
Commn, Tenn, 21 S Ct 516, 181 U S 
1, 45 Li.Ed. 719, reversing 99 F. 52, 
39 C C A 413. which affirmed, C C, 85 
F. 107—10 C.J. p 495 note 18. 

(2) The carrier could do so even 
though the commission had made an 
order forbidding the charge m the 
particular case.—^Interstate Com¬ 
merce Commn. v Alabama Midland 
R. Co, Ala., 18 S Ct 45, 168 U S. 144, 
42 Ii Ed. 414—^Brewer v Central of 
Georgia R Co, CC.Ga, 84 F 258. 

(3) In so doing the earner judged 
for Itself on peril of the consequen¬ 
ces —^Interstate Commerce Commn. 
v. Alabama Midland R Co, supra. 

(4) When, however, its action was 
challenged m the courts, it could 
justify itself by showing, a substan¬ 
tial dissimilarity of circumstances 
and conditions within the meaning of 
the act —^Detroit, G H & M Ry. 
Co. V. Interstate Commerce CornTnn, 
Mich., 74 F. 803, 21 CCA 103. 

95w U S —^U. S. V. Atchison, T. & S. 

F* Ry. Co., Com.Ct, 34 S.Ct. 986,1 

234 U.S. 476, 58 LEd. 1408. I 
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carrier does not actually carry any freight the 
greater distance.^ In construing these provisions, 
it is generally held that honest and substantial 
competition of rival carriers will justify a charge 
of a less amount for a long than for a short haul,^ 
at least where permission is obtained from the 
state commission.^ As regards the character of 
the competition, water competition as well as that 
of rival railway companies may be considered.^ 
These provisions apply where the transportation 
is over the same road, but not where the two 
hauls are over different lines operated by different 
corporations, although both have common offices 
and where the prohibition is limited to cases where 
the short is included in the long haul, it does not 
apply where the long haul is on the main line and 
the short haul is partly on a branch line.® How¬ 
ever, the prohibition is not limited to cases where 
the freight is being transported between the same 
points.^ 

A through rate may be made less than the sum 
of the local rates between two points without vio¬ 
lating any requirement of a state constitutional 
clause providing that aU railroad companies shall 
transport freight of the same class for all persons 
from and to the same points and on the same con¬ 
ditions and in the same maimer and for the same 
charges. Were it otherwise, all through freight 
would have to be hauled at the local rates.® 

Where the statute so provides, a special commis¬ 
sion has jurisdiction to deal with violations of a 
long and short haul provision in a state constitu¬ 
tion.® 

§ 379. - Rebates 

Generally rebates which effect an unreasonable dis¬ 
crimination are illegal, as are any rebates not provided 
for in the published tariff. 

1. Mo—Cohn V. St. LiOuis, etc., R. 

Co, 79 SW. 961, 181 Mo. 30—Sea- 
well V Kansas City, etc, R. Co., 

24 S.W 1002, 119 Mo. 222. 

2. US —^Ex p. Koehler, CC.Or, 23 
F. 529, 533 

Mo—Cohn V St Louis, etc, R Co., 

133 SW 59. 151 MoApp 661. 

3. Ky —^Hutchison v. Louisville, etc, 

R Co, 57 SW. 251, 108 Ky. 615. 22 
KyL 361. 

10 C J p 496 note 32. 

4. Mo.—Cohn V. St. Louis, etc, R 
Co, 133 SW. 59. 151 MoApp. 661 

10 C J. p 496 note 33. 

5. Mo —^Darlington Lumber Co. v. 

Missouri Pac. R. Co., 147 S.W. 1052, 

243 Mo 224. 

a Ky.—^Louisville, etc., R. Co. v. 

13 C.J.S.—54 


As already discussed in § 376, there are a limited 
number of decisions which take the view that a 
common carrier is not bound to treat all shippers 
equally in the matter of rates charged for trans¬ 
portation ; that there is nothing in the common law 
to hinder a carrier from transporting freight for 
favored individuals at an unreasonable rate or even 
free of charge; and that all that the common law 
required was that the carrier should not charge 
other shippers more than was reasonable. How¬ 
ever, as was also shown in that section, the weight 
of authority is decidedly against this doctrine, the 
view being taken that at common law the carrier 
IS bound to carry at an equal rate for all customers 
for substantially similar services and under sub¬ 
stantially similar conditions. In jurisdictions where 
the first of these views prevails, m the absence of 
statute providing otherwise, the giving of a re¬ 
bate to a shipper by a carrier is not unlawful, as 
long as the charges against other shippers are not 
unreasonable and in no way increased by the re¬ 
bate given to the favored shipper.^® In jurisdic¬ 
tions where the majority view prevails, a rebate 
allowed by a earner on the regular tariff of rates 
to one shipper is an unjust discrimination, at com¬ 
mon law, against others shipping the same class of 
goods under the same conditions at the regular 
rate without rebate.il Even where this view pre¬ 
vails, the giving of a rebate to a shipper is not 
necessarily illegal, as the services may not be sub¬ 
stantially similar or rendered under substantially 
similar conditions. In other words, the giving of 
a rebate, to be illegal, must be an unfair and un¬ 
just discrimination m favor of the shipper against 
the general public.^^ 

Under Interstate Commerce Act. Rebates to 
one class of shippers over another, or to one ship¬ 
per over another of the same class, are prohibited 
by the Interstate Commerce Act^® Thus, under 

Co. 21 NB. 403. 114 N.T. 300. 11 
AmS.R 643, 4 LRA-’331. 

10 C.J. p 496 note 45. 

Switc^i'n^ movements 

In tlie absence of state statute pro¬ 
hibiting- It, the parties may agree, 
so far as intra-state shipments are 
concerned, that the Ime freight rate 
shall include the service of movmg 
the cars in and about the plant of 
the shipper as required, and that the 
carrier shall employ the shipper to 
use the latter's equipment for such 
service and pay or allow the latter a 
reasonable compensation therefor.— 
Pittsburgh & L. B R. Co. v. South 
Shore R. Co.. 107 A. 680, 264 Pa. 162. 

13. Miss.—^Pitman v. Tazoo & M. V- 
R. Co., 158 So. 547, 171 Miss. 799- 


Walker, 63 S.W 30, 110 Ky- 961. 
23 Ky.Law 453 

7- Tex—^Texas, etc., R Co. v Kute- 
man, 14 S W. 693, 79 Tex. 465. 

8. Ky—Southern R. Co. v. Com, 77 
SW 207, 116 Ky. 907, 25 Ky.Law 
1078 

10 C J. p 493 note 98 

9m Wash—^Belcher v. Tacoma East¬ 
ern R Co.. 168 P. 782, 99 Wash 34 

10- SC—^Ex p. Benson, 18 SC. 38, 
44 Am R 564. 

10 C.J. p 496 note 43. 

11- Iowa.—Cook V. Chicago, etc., R 
Co. 46 N.W. 1080, 81 Iowa 551, 25 
Am.SR. 512, 9 LRA. 764. 

j 12. N.Y.—Root V. Long Island R. 
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§ 2 of the Act, rebates are illegal as a device 
whereby one person is charged less than another 
for a like service,!^ and § 3 of the Act is violated 
if the rebate gives an undue preference to one 
person and subjects another similarly situated to 
an unreasonable prejudice.^® Other provisions of 


the act are transgressed if the rebate constitutes 
a deviation from the published tariff,^® m force at 
the time the charges were incurred.^*^ Such re- 
bates and the special privileges granted through 
them are violative of the act although they are 
disguised as other transactions,^^ and it is im- 


Validity of contract 

(1) Railroad’s contract for con¬ 
struction of logging road to main 
line junction, and to transport goods 
at certain rate, if construed as giv- 
mg logging company right to part of 
through rate allowed railroad for 
originating busmess would give it 
an undue and forbidden preference 
m violation of the federal laws, and 
should not be enforced.—Carolina 
Spruce Co. v. Black Mountain R. Co, 
201 SW. 154, 139 Tenn 137, error 
dismissed 39 S Ct. 184, 248 U.S. 597, 
63 L.Bd. 439. 

(2) The fact that the original In¬ 
terstate Commerce Act, which made 
rebates unlawful, did not prescribe 
any punishment for a shipper who 
accepted rebates, does not affect the 
application of the construction of 
that act as not invalidating the con¬ 
tract of carriage because of the re¬ 
bate provision to contracts made un¬ 
der subsequent amendments which 
did impose punishment on the ship¬ 
per.—Adams Express Co v. Darden, 
CCA Tenn, 286 F. 61, affirmed 44 S 
Ct. 502. 265 US 265, 68 LEd. 1010 

14b U S —Merchants’ Warehouse Co 
V. U. S., Pa, 51 S.Ct. 505, 283 US 
501, 75 LBd. 1227, affimung, DC., 
44 P2d 379. 

JBacclnsive allowance to warehouse 
A carrier’s making of an exclu¬ 
sive allowance to a warehouse for 
the performance of terminal serv¬ 
ices m loadmg and unloadmg car¬ 
load package freight has been held 
void as a rebate m violation of 49 
U S C A § 2, where the warehouse 
and Its patrons were thereby bene¬ 
fited and where it constituted a de¬ 
vice by which the carrier mdirectly 
received from them a less compen¬ 
sation for its services than received 
from other persons under substan¬ 
tially the same circumstances—Ter¬ 
minal Warehouse Co. of Baltimore 
City V. U. S., DC.Md, 31 F2d 951. 

15- US—^Merchants' Warehouse Co 
V. U. S, DC.Pa, 44 P 2d 379, af¬ 
firmed 51 set. 505, 283 US. 501, 
75 I* Ed. 1227. 

IGL US—^Lehigh Valley R. Co. v. 
U S, N.T, 37 set 434, 243 U.S. 
444, 61 LEd 839. affirming, DC, 
U. S. V- Lehigh Valley R. Co., 222 
P 685 

N T.—Spencer, Kellogg & Sons v. 
Delaware, L. & W. R Co, 195 N.Y. 
S. 69, 119 Misc. 174, affirmed 197 
NTS. 380, 204 App.Div. 243. 

Pa-—Pittsburgh & L. E. R Co. v- 


South Shore R. Co, 107 A 680, 264 
Pa. 162. 

10 C.J. p 496 note 47 [a]. 

Borrowing from raalroad 

Pact that shipper sold ties to rail¬ 
way at market pnees and borrowed 
money from railway at usual inter¬ 
est did not show violation of Elkins 
Act which prohibits rebates by which 
freight is transported at less than 
the rate specified m the published 
tariffs.—Southwestern Lumber Co 
of New Jersey v. Kerr, D C Tex, 11 
FSupp. 253, affirmed, CCA, Kerr v 
Southwestern Lumber Co of New 
Jersey, 78 F2d 348, certiorari denied 
56 S-Ct 130, 296 US. 611, 80 LEd 
433. 

Corporations forwarding goods for 
importers from Europe to United 
Slates, charging for their transport 
tation, etc., way not be allowed by 
railroad percentage on latter’s pub¬ 
lished rates and a salary for ship¬ 
ping by its hne without violating Act 
Pebr. 4, 1887 § 6, as amended by Act 
June 29, 1906 § 2, and are not justi¬ 
fied by § 15 of the earlier act as 
amended by § 4 of the later act.— 
Lehigh Valley R Co. v. U. S, NT, 
37 set 434, 243 U.S 444, 61 LEd 
839, affirming, DC, U. S v Lehigh 
Valley R Co.. 222 P. 685 

Switciii'ng charges 

(1) Where no provision is made 
therefor m the tariff the carrier can¬ 
not under the Interstate Commerce 
Act contract to pay or give an al¬ 
lowance for switchmg services ren¬ 
dered by the shipper which the car¬ 
rier had contracted to furnish as a 
part of the service covered by the 
line freight rate 

U S.—^Pau American Petroleum Cor¬ 
poration V. U. S., D C La & Tex., 18 
P Supp 624. 

Pa—^Pittsburgh & L E R Co v 
South Shore R Co, 107 A. 680, 681, 
264 Pa 162. 

(2) The Chicago Joint Minimum 
Switching Tariff, which became ef¬ 
fective Nov. 1, 1898, relating to ab¬ 
sorption of switching charges and 
rebates, had no relevancy to switch¬ 
ing charges on inbound shipments 
from the line of a Western road and 
did not authorize rebates with re¬ 
spect thereto.—Pennsylvania Co v 
U. S., Ill, 257 P. 261, 168 CCA 345 

17- U.S.—Pennsylvama Co. v. U. S, 
supra. 

18- U S.—^Kerr v. Southwestern Lum¬ 
ber Co. of New Jersey, C.CATex, 
78 P2d 348, affirmmg, DC., South- 
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western Lumber Co of New Jer¬ 
sey V Kerr, 11 P Supp 253, and 
certiorari denied Kerr v South¬ 
western Lumber Co of New Jer¬ 
sey, 56 set 130, 296 US 611, 80 L 
Ed 433—^American Smelting & Re¬ 
fining Co V Union Pac. R Co, 
Neb, 256 F 737, 168 CCA 83. 

Pa—State Line & S R Co v Lehigh 
Valley R Co, 120 A 829, 277 Pa. 
227. 

10 C J p 497 note 51. 

ARowances to shipper’s tap line 
Where the interstate commerce 
commission, to prevent unjust dis- 
crimmation m favor of shippers own¬ 
ing tap lines connecting their plants 
with main railroad lines, by means 
of an unfair division of the through 
rate over the two lines, fixed amounts 
receivable by the tap lines based on 
mileage, it did not act arbitrarily 
and unreasonably in refusing to in 
elude the back haul from the mill to 
a track scale, where it found that a 
greater allowance would result in 
unjust discrimination, that the evi¬ 
dence did not show that it was neces¬ 
sary that the shipments be weighed 
by the tap line, rather than by the 
trunk line, and that the allowing of 
a larger division of the through rate 
would place the owner of the tap 
line in a more advantageous posi¬ 
tion than other tap lines performing 
a similar service, and open the way 
for the relocation of other track 
scales, so as to require a long back 
haul and lay a basis for rebates — 
Louisiana & P. B. Ry. Co v. U. S, 
Ark. 42 set 25. 257 U.S 114, 66 L. 
Ed 156, affirming, D.C.. 274 P. 372. 

Agreement to give bonus 

Carrier’s agreement to give a lum¬ 
ber company bonus equal to one half 
of amount of freight bills, in con¬ 
sideration of which lumber company 
constructed mills which would great¬ 
ly increase freight business and re¬ 
sult in building of town, violated 
Interstate Commerce Act §§ 2, 3, 6, 
as amended by Elkms and Hepburn 
Acts, prohibiting preferences, re¬ 
bates. concessions, or discriminations 
in freight rates; and the carrier, by 
calling Itself a promoter and the re¬ 
bate a bonus, could not evade the 
statute.—^Foster Lumber Co v At¬ 
chison, T. & S. P. Ry. Co, 194 S W. 
281, 270 Mo. 629, LRA1918A 768. 

Leases 

(1) A lease of a factory site, given 
by a carrier to a shipper in consid¬ 
eration for the shipment of goods 
over Its lines, is bonus or benefit. 
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material whether the allowance takes the form of 
a deduction or a cross payment.^® Rebates can¬ 
not be justified by the mere wording of the ship¬ 
ping documents,20 nor can the doctrine of estop¬ 
pel be invoked to require the carrier to comply 
with an agreement to pay an illegal rebate.^^ 

On the other hand, the word ‘‘rebate,” as found 
in the Interstate Commerce Act, is used in an of¬ 
fensive sense, and refers only to such discount, 
deduction, or drawback as is the basis of a dis¬ 


crimination in favor of a particular person and 
against other persons in a like situation, and de¬ 
stroys that equality of treatment in rates to which 
the public IS entitled and which it is the purpose 
of the law to enforce; an undiscriminatory rebate 
is not a criminal offense, nor is it in any way 
prohibited.22 In fact, in accordance with § 15 (13) 
of the Act, 49 U.S.CA. § 15 (13),23 a carrier 
may lawfully compensate a shipper or forwarder 
of goods for transportation services rendered to 
the carner24 and such an allowance when made 


whicli IS illegal under Interstate 
Commerce Act § 2 and the £lkins 
Act.—Central of Georgia Ry Co. v 
Blount. Ga, 238 F. 292, 151 C.aA. 
308 

(2) WTiere a lease of a railroad 
for a stipulated rent provided that 
the lessee would transport coal 
mined by lessor for a sliding rate 
per ton, depending on the auantity 
transported, and that, if the quan¬ 
tity exceeded one hundred thousand 
tons in any year, the lessee would pay 
five cents per ton on all the coal 
transported, it was held that this was 
clearly a rebate, and not an addi¬ 
tional rent, and the parties by their 
interpretation could not alter this 
fact, nor make that legal which was 
illegal by calling it by another name, 
for it is only where the meaning of 
a contract is uncertain or ambiguous 
that the parties’ interpretation is 
followed.—State Liine & S. R. Co. v. 
Lehigh Valley R Co., 120 A. 829, 277 
Pa. 227. 

(3) A provision m a lease of land 
by an interstate railroad company 
for a smelter plant site, by which in 
consideration of the rental, etc., it 
agrreed to do intraplant switching of 
cars, wholly disconnected from their 
transportation over its road, free of 
charge, was not invalid as a device 
to cover the giving of rebates — 
American Smelting & Refining Co. v. 
Union Pac. R. Co., Neb., 256 F. 737, 
168 CC.A, 83. 

SettleineiLt of disputed 

(DA carrier's agreement to pay a 
certain amount in settlement of a 
disputed claim for negligence, in con¬ 
sideration of future interstate ship¬ 
ments over its road, was violative of 
the law against rebating—St. Louis, 
I. M. & S. Ry. Co. V. Landa &. Storey, 
TexCiv.App.. 187 SW 358 

(2) On the other hand, a shipper’s 
claim for reasonable value of lumber 
provided by him for cooperage of 
cars furnished for intra-state ship¬ 
ment of grain, with approval-of car¬ 
rier’s agent after its failure to pro¬ 
vide such lumber, as required by its 
duly published tariff rule, being for 
amount which earner would have 
had to expend, will not effect a dis- 
criuiiTiation or tend to destroy uni¬ 


formity of rates —Gibbon Farmers’ 
Elevator Co. v Minneapolis & St. L. 
R Co, 170 N.W 706. 142 Minn. 57 
19. U.S —^Lehigh Valley R. Co. v U. 
S., N.Y. 37 S(R 434, 243 U.S, 444. 
61 LEd. 839, affirming, U.C., U. S 
V. Lehigh Valley R. Co., 222 F. 685. 

20u U.S—^Merchants' Warehouse Co. 
V. U S.. U.CPa., 44 F2d 379, af¬ 
firmed 51 S.Ct. 505, 283 U.S 501. 
75 LEd. 1227. 

21. Tex—St. Louis, I. M. & S Ry 
Co. V Landa & Storey, Civ.App.. 
187 SW. 358. 

22 . U S —American Sugar Refining 
Co. V Delaware. Li. & W R Co, 

N.J, 207 F. 733, 125 aC.A 251. 
Rebates to subcontractor 

A contract providmg for a refund 
by the carrier to a subcontractor 
working for it of freight charges and 
fares paid on laborers engaged in the 
work IS not within either the letter 
or the spirit of the provisions pro¬ 
hibiting unfair discrimination or re¬ 
bates.—^Baker v. J. W. McMurry Con- 
tracUng Co., 223 S.W. 45, 282 Mo 
685. 

29 . U,S—O’Keefe v U. S., La., 36 
S Ct. 313, 240 U.S 294, 60 L.Bd. 651 
—^Louisville Cement Co. v. U. S, 
DCKy, 19 FSupp. 910. 

After end of transportation 

An allowance to a consignee for 
services rendered after delivery has 
been made and the transportation is 
at an end, constitutes an unlawful 
rebate—^New York Cent. & EL R R 
Co. V. General Electric Co., 114 N.E. 
115. 219 N.Y. 227, 1 AL.R 1417, re¬ 
versing 153 N.Y S. 478. 167 App Div. 
726, which reversed 146 N.Y.S. 322, 
83 Misc. 529, and certiorari denied 
General Electric Co. v. New York 
Cent & H R. R Go, 37 S Ct 400. 243 
U.S 636, 61 L Ed. 941. 

"Connected with” defined 

The phrase ^'connected with,” as 
used in this provision, is a synonym 
of a “part of it,” and does not mean 
something in addition to transporta¬ 
tion that touches or is attached to 
transportation.—New York Cent., 
etc, R Co. v General Electric Co, 
146 N Y S 322, 83 Misc 529, reversed 
on other grounds 153 N.Y.S. 478. 167 
AppDiv. 726. 


"Transportation” defined 

Term “transportation” as used in 
statute permittmg payment by car¬ 
riers to shippers for performing 
transportation service includes deliv¬ 
ery, but does not contemplate either 
loading or unloading.—^Louisville Ce¬ 
ment Co. v. U. S., D.C.Ky., 19 P. 
Supp. 910. 

24. U S.—^Merchants' Warehouse Co. 
V U. S.. Pa.. 51 S.Ct. 505, 283 US. 
501, 75 LEd. 1227, affirming. D.C., 
44 P.2d 379—^Terminal Warehouse 
Co. of Baltimore City v U. S., D. 
CMd, 31 F2d 951—American 
Trucking Ass’ns v U S.. D C D.C., 
17 F.Supp. 655—American Sheet 
& Tin Plate Co. v. U. S.. D.C.Pa., 
15 FSupp 711 

N Y —^New York Cent & H. R R Co 
V. General Electric Co., 114 N.E. 
115, 219 N.Y 227, 1 A.L R 1417. 
reversing 153 N.Y S 478, 167 App. 
Div. 726, which reversed 146 N.Y. 
S 322, 83 Misc 529, and certio¬ 
rari denied General Electric Co v. 
New York Cent & H R R Co, 37 
S Ct. 400, 243 U.S. 636, 61 L.EdL 941. 
N.D.—Elnapp v. Mmneapolis, St. P. & 
S S. M. Ry. Co.. 156 N.W. 1019, 
33 N.D 291. 

The test of the right of a shipper 
to compensation for services ren¬ 
dered is whether there was a reason¬ 
able and proper basis for the per¬ 
formance of the services, and there 
was such basis when the shipper 
loaded goods which it was the car¬ 
rier’s duty to load under its publish¬ 
ed tariff, on the earner’s suggestion 
that, because of labor shortage due 
to the war, there would otherwise oc¬ 
cur delay in loading.—^U S. ex reL 
Members of Waste Merebants* Ass’n 
of New York, Voluntary Ass’n, v In¬ 
terstate Commerce Commission, 277 
P. 538, 51 App DC. 136, reversed on 
other gprounds Interstate Commerce 
Commission, v. U. S. ex rel. Members 
of Waste Merchants’ Ass’n of New 
York. 43 S.Ct. 6, 260 U.S 32, 67 L.Bd. 
112 

Haniingp wheat across frozen, lake 
Where a lake over which the rail¬ 
road customarily furnishes barge 
service to haul goods to the pomt 
where its Ime commences has been 
frozen, the carrier may properly 
agree, under the Interstate Commerce 
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to all shippers alike, without discrimination, and 
in strict accordance with the published schedules, 
is not a rebate offensive either to the common law 
or to the statute-^S Xhe interstate commerce com¬ 
mission has authority to inquire into the reason¬ 
ableness and propriety of such allowances for serv- 
ices,26 but it may not allow compensation in one 
case and withhold it in another, where similar 
services have been performed, as, of course, this 
would constitute a discrimination in favor of one 
shipper and against another.27 Qf course, a com¬ 
mon carrier which is not subject to the Interstate 


Gimmerce Act is not prevented by such act from 
giving rebates.28 

Under State Legislation. Statutes exist in the 
several states under which the giving of a rebate 
to a shipper on the regular rate paid by other 
shippers for like services imder similar circum¬ 
stances is illegal,29 and under such statutes rebates 
are illegal whether accomplished indirectly or di- 
rectly.20 The mere giving of a rebate is not neces¬ 
sarily illegal, however, since the services may not 
be substantially similar or rendered under substan¬ 
tially similar conditions.^! A carrier, under such 


Act, to pay the ^pper the cost of 
the bargre service for haulmgr the 
shipment across the ice. The gr®®i“ 
eral agrent of the earner has ostensi¬ 
ble authonty to agree to such an al¬ 
lowance.—Khapp Y. Minneapolis, St. 
P. & S. S. M. Ry. Co, 156 N.W. 1019. 
33 ND. 291. 

Pidc-np and dellvexy service 

Where the tariff provides for pick¬ 
up and delivery service as a part of 
the transportation service, the ear¬ 
ner may lawfully, where the tariff 
so provides, make an allowance to 
consignors and consignees who them¬ 
selves perform the pick-up and de¬ 
livery service without violating the 
provision of the Interstate Commerce 
Act against rebates —American 
Trucking Ass*ns v. XT. S., D.C.D.C., 17 
F.Supp. 655. 

Services rendered by warehouses 

in distributing and assembling pack¬ 
age carload freight were not trans¬ 
portation services for which carriers 
could lawfully compensate.—^Mer¬ 
chants' Warehouse Co. v. XT. S, Pa, 
51 set. 505. 283 XT S. 501, 75 L.Sd. 
1227, affirming. DC, 44 F.2d 379 

Spotting service 

Where the work in transporting, 
switching, and spotting cars within 
industrial plants is part of the trans¬ 
portation service a earner is bound 
to perform, it may lawfully contract 
with the proprietors of the plants to 
perform such work and make them 
reasonable allowances therefor in the 
tariffs —Pan American Petroleum 
Corporation v. XT. S , D.C Da & Tex, 
18 P.Supp. 624—^Amencan Sheet & 
Tin Plate Co. v. XT. S., D.C Pa, 15 
F.Supp. 711. 

SwltAhi-ng services 

An allowance by a railway com¬ 
pany to a shipper of a switching 
charge for switching done by the 
shipper, which barely covered the 
cost of the service rendered, was 
legritimate and proper, and the fact 
that the shipper, in rendering such 
service, used the track of another 
railroad company, which he had ac¬ 
quired the right to use instead of 
building a spur track of his own, 
does not affect the legitimacy of the^ 


charge.—^Texas & P. Ry. Co. v 
Thompson. C.CAL.Da, 288 F 167. 

25b XT.S.—American Trucking Ass’ns 
V. D. S, D.CD.C.. 17 FSupp. 655— 
American Sheet & Tin Plate Co. v. 

U. S, DC.Pa, 15 FSupp. 711. 

10 C.J. p 497 note 53 

2a XT.S—O’Keefe v. XT. S., La, 36 
S Ct. 313, 240 K S. 294. 60 L Fd. 651 
—^Louisville Cement Co. v. TJ. S.. 
D.CKy., 19 F.Supp. 910 
Spotting service 

(1) In determming whether ship¬ 
per was entitled to allowance from 
carrier for performance of terminal 
services known as “spotting.” inter¬ 
state commerce commission had au¬ 
thority to determme where transpor¬ 
tation by carrier under line haul 
charge ended.—^Loui^ville Cement Co 
V. TJ. S., D.C.Ky., 19 FSupp 910 

(2) The commission was not re¬ 
quired to determine whether ship¬ 
per on changing method of receivmg 
and delivering freight would be en¬ 
titled to payment of allowance by 
carrier for spotting service until 
such changes had been made by ship¬ 
per —^Louisville Cement Co. v. U 
S., supra. 

(3) A decision of the commission, 
however, ordering earner to discon¬ 
tinue payment of allowance to ship¬ 
per for spotting service would not 
preclude shipper from subsequently 
applying for an allowance under dif¬ 
ferent facts.—Louisville Cement Co. 
V. U. S., supra. 

27- DC.—XT. S. ex reL Members of 
Waste Merchants’ Ass’n of New 
York, Voluntary Ass’n, v. Interstate 
Commerce Commission. 277 F. 538. 
51 AppD.C. 136, reversed on other 
grounds Interstate Commerce Com¬ 
mission V. U. S ex reL Members of 
Waste Merchants’ Ass’n of New 
York, 43 S.Ct. 6. 260 D.S. 32, 67 L. 
Ed. 112. 

2a N Y.—Spencer, Kellogg & Sons 

V. Delaware, L. & W R Co., 197 
N.Y.S. 380, 204 App Div 243. affirm¬ 
ing 195 NYS 69. 119 Misc. 174. 
affirmed 199 NYS. 951, 206 App. 
Div. 735. 

Elevator company 

(1) Although when elevator serv- 
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ice is rendered by a railroad in con¬ 
nection with transportation such 
service is subject to the provisions 
of the Interstate Commerce Act 
agamst giving rebates, where such 
service is rendered by an independ¬ 
ent contractor it is not rendered by 
the railroad within the meanmg of 
the act. Accordingly, under a tariff 
schedule providing that the elevator 
company would retain the entire 
amount received from the railroad, a 
rebate by the elevator company will 
not constitute a violation of the act 
on the part of the railroad.—Spen¬ 
cer. Kellogg & Sons v Delaware. L. Sc. 
W. R. Co.. 197 N.Y.S 380, 204 App. 
Div. 243, affirming 195 N Y.S. 69. 
119 Misc. 174, affirmed 199 N Y.S. 951. 
206 App Div. 735. 

(2) Under such circumstances, 
where a railroad company’s schedule 
of rates, as filed with the interstate 
commerce commission, included a 
charge for elevation and transfer of 
gram from vessels to cars, a promise 
by an elevator owner that such 
charge, when paid to such owner, 
would be retained, and that no part 
would be given to any one having 
an ownership interest in the grain, 
made with the reservation that such 
promise was subject to cancellation 
on written notice, was not violated 
by givmg a special rate or rebate to 
a forwarding agent, after notice had 
been given withdrawing the promise. 
—Spencer. Kellogg & Sons v. Dela¬ 
ware, L & W. R. Co., supra. 

29. Ark.—^Missouri Pac. R. Co. v. 
Whelen Springs Gravel Co., 49 S 
W.2d 374, 185 Ark. 669, certioran 
denied 53 SCt. 87, 287 US. 638. 
77 LEd 553. 

N. J —^National Radiator Co. v. Penn¬ 
sylvania R Co, 143 A- 85, 6 N.J. 
Misc, 778 

10 C J p 498 note 54. 

aa Mich —Federal Gravel Co. v. 
Detroit & M. Ry. Co., 226 N.W. 677, 
248 Mich. 49. 

31. lU—^Toledo, etc., R. Co. v. El¬ 
liott, 76 Ill. 67, distmguished in 
Indianapolis, etc., R. Co. v. Ervin, 
8 NE. 862, 118 IlL 250. 59 Am.R. 
369. 
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statutes, may also allow compensation to the ship¬ 
per for services rendered to the carrier, provid¬ 
ed such compensation fairly represents the cost 
of the service,*^ allowance to a consignee 

for services rendered after delivery has been made 
and the transportation has ended, constitutes an 
unlawful rebate.22 

§ 380. • Free Cartage or Storage, and 

Franksi 

The giving of free storage or franks constitutes un¬ 
just discrimination, but the giving of free cartage does 
not. 

A railroad company does not violate Interstate 
Commerce Act §§ 4, 6, 49 U.S.C.A. §§ 4, 6, by 
furnishing cartage free of charge to merchants 
in one town on its line and not furnishing similar 
services to the merchants of another town in the 
vicinity.3^ 

Free storage. Storage is an instrument of trans¬ 
portation,* 5 and a railroad is bound to collect 


storage charges which are properly due.^® 

Franks. The giving of free transportation of 
personal packages to oflBcers, employees, and mem¬ 
bers of their families, and to the officers of other 
transportation companies and members of their 
families, in exchange for passes issued by the lat¬ 
ter to the officers of the express companies, is in 
violation of the Hepburn Law, which forbids all 
transportation of property at less than the pub¬ 
lished rates, and the giving or receiving of any 
concession, rebate, or discrimination with respect 
to the transmission of any properly in interstate 
or foreign commerce.*^ 

§ 381. - Milling in Transit 

In granting the privilege of milling in transit, car¬ 
riers may not discriminate unreasonably between mar¬ 
kets or individuals. 

The right to stop the shipment of a commodity 
in transit for the purpose of treatment is in the 
nature of a special privilege which the carrier may 
concede,** but to which shippers are not entitled 


Mo—^American Cent Ins Co. v. Chi¬ 
cago. etc, R. Co., 74 Mo.App. 89. 

10 C.J. p 498 note 55. 

32. Wis.—Nekoosa-Edwards Paper 
Co. V. Public Service Commission,* 
246 NW. 428, 210 Wis. 644. 

SullsniSSlOIL to COTn’mlfiBlOll. 

(1) In the absence of statutory re- 
auirement, such a contract nec^ not 
be filed with or passed on by a state 
public service commission. 

US.—^Texas & P, Ry. Co. v. Thomp¬ 
son, C.CA.La. 288 F. 167. 

Wis—^Nekoosa-Bdwards Paper Co. v. 
Public Service Commission, 246 N. 
W. 428. 210 Wis 644. 

(2) Indeed, under some statutes it 
is not a matter over which the com¬ 
mission has jurisdiction, except as it 
may affect the through rate—Nekoo- 
sa-Edwards Paper Co. v. Public Serv¬ 
ice Commission, supra. 

(3) A carrier which has filed a 
tariff allowing the shipper a certam 
amount for terminal services is en¬ 
titled to cancel the arrangement, in 
Its discretion, since the arrangement 
is by law made an entirely voluntary 
one which the carrier could not be 
compelled to enter into.—^Nekoosa- 
Edwards Paper Co. v Public Service 
Commission, supra. 

(4) In such a case it is the duty of 
the state commission to file and ap¬ 
prove a canceling tariff although the 
earner may thereby render itself li¬ 
able to the shipper for breach of con¬ 
tract.—Nekoosa-Edwards Paper Co. 
V. Pubhc Service Commission, supra. 

Rental for facilities 

Under a statute providing that a 
earner shall not collect or receive 


less compensation for the transpor¬ 
tation of any property or for any 
service in consideration of said ship¬ 
per furnishing any part of the facili¬ 
ties mcident thereto, “but that any 
railroad may rent any facilities in¬ 
cident to transp3rtation and pay a 
reasonable rental therefor," a con¬ 
tract whereby a shipper agrees to 
furnish the necessary switch engines 
and crews to do terminal switching, 
and the carrier agrees to pay a spe¬ 
cified rate for the switchmg, is a 
valid contract. The validity of such 
a contract, or the right to enter into 
the same, is not affected by a subse¬ 
quent amendment to the statute pro¬ 
viding. “but no payment shall be 
made by any carrier to an industry 
for performing any part of the serv¬ 
ice mcident to the origination or de¬ 
termination of carload line haul ship¬ 
ments which the carriers have as- 
I sumed to perform under the provi¬ 
sions of the bill of lading." The 
word “facilities,” as used before the 
amendment, had a plain and unam¬ 
biguous meaniTig It included a 
switch engine and the service of a 
crew. This meaning still attaches, 
for, where a statute uses a word or 
phrase having a definite meaning, it 
will be presumed to be used in that 
sense and will be so construed unless 
it clearly appears that it was not so 
intended. Such an amendment does 
not change the nght of rental of 
tangible things owned by the shipper 
and incident to transportation, things 
which may be readily measured, but 
does forbid the paying for services 
elusive m nature and capable of as¬ 
sisting in evasions or resulting in 
discrimination between shippers — 
Nekoosa-Edwards Paper Co. v. Minne- 
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apolis, St. P & S. S. M. R. Co.. 259 
N.W 618. 620, 217 Wis. 426 

33. N.Y.—New York Cent & H. R 
R. Co v General Electric Co., 114 
NB. 115, 219 N.Y. 227, 1 A.L.R. 
1417, reversing 153 N.YS. 478 167 
App Div. 726, which reversed 146 
N.Y S 322, 83 Misc 529, and certio¬ 
rari denied General Electric Co. v. 
New York Cent. & H R. R. Co.. 37 
set 400. 243 U.S. 636. 61 L Ed. 
941. 

34. U.S. — Interstate Commerce 
CoimriTi v. Detroit, G. H. & M. R. 

I Co, Mich. 17 S.Ct. 986. 167 U.S. 

I 633, 644, 42 LEd. 306, affirming 74 
F 803. 21 C.C.A 103. 

10 C J. p 500 note 73. 

3&. Ala—Central of Georgia R. Co. 
V. Patterson, 60 So. 465, 6 AlaApp. 
494. 

33. Mass —^Boston & M. R. R. v. 
Oceanic Steam Nav. Co., 116 NE 
260, 226 Masa 509 
Where under fhe filed regnlatioiLs 
the earner is to make a reasonable 
charge for storage pending delivery 
to the consignee, he cannot agree 
with a particular shipper or con¬ 
signee to hold the goods gratuitous¬ 
ly pending delivery 
US.—Southern R Co. v. Prescott, S. 
C. 36 set. 469, 240 U.S. 632, 60 L.. 
Ed 836. 

Ala —Central of Georgia R. Co. v. 
Patterson. 60 So. 465. 6 AlaApp. 
494 

37- U S.—American Express Co v. 
U S., Ill.. 29 set. 315, 212 U.S. 
522. 53 L Ed. 635, affirmmg, C C., 
U S. V. Wells Fargo Express Co., 
161 F, 606. 

38. U.S.—Southern R. Go. v. St. 
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LS a matter of right, as already fully discussed in 
\ 314. In granting the privilege of milling in 
ransit carriers may not discriminate between mar- 
cets39 or individual shippers,^® and if a contract 
tor milling in transit privileges is in material part 
/lolative of the Interstate Commerce Act or similar 
state legislation, the illegal part will vitiate the 
whole contract and prevent recovery of damages 
for its breach.^1 However, fair and reasonable 
discrimination in granting the privilege of milling 
in transit is not prohibited by the Interstate Com¬ 
merce Act and similar state legislation,^^ 
so long as there is no unjust discrimination and 
no stipulation in the contract forbidding the car¬ 
rier extending similar rates to all other shippers 
similarly situated, there is nothing unlawful in a 
milling in transit agreement by which a railroad 
company contracts to credit on the freight charges 
on manufactured goods any freight on raw ma¬ 
terial shipped to the factory.'*^ The legality of 
the principle of milling in transit arrangements be- 
hig generally recognized, the question whether a 
particular agreement will be upheld depends on 
the circumstances of each case.^^ 

Under appropriate legislation a state board of 


railroad commissioners or public service commis¬ 
sion is authorized to order the removal of dis¬ 
crimination in granting the privilege of milling in 
transit, as applied to intra-state commerce.^® 

§ 382. Stoppage in Transit to Test Mar¬ 

ket 

The privilege of stoppage in transit to test the mar¬ 
ket can be granted only in accordance with tariffs prop¬ 
erly hied. 

Before a special privilege to stop cattle in transit 
to test the market en route can be granted by a 
railroad company it is necessary that the tariffs and 
schedules pertaining thereto should be filed with 
the proper authorities and be open to all shippers 
on equal terms, and where the tariffs filed with 
the public utilities commission specified the points 
at which live stock might be stopped in transit 
to test the market, any special contract enlarging 
on that privilege, which is not specified in the 
tariffs, is void.'*® 

§ 383. ' Rebilljng Rate 

A rebilling rate to be legal must operate uniformly 
and fairly. 


Xiouis Hjay & Gram Co., Ill., 29 S- 
Ct. 678, 214 U.S. 297. 53 L.Ed. 1004. 
Ala.—^Pnebe v. Southern R. Co., 66 
So. 573, 189 Ala. 427. 

3». U.S —Southern R. Co. v. St. 
Liouis Hay & Gram Co., Ill., 29 S. 
Ct. 678, 214 U.S 297, 53 KEd 1004. 
Ma—State v. Atlantic Coast Line R 
Co., 52 So. 4, 59 Fla. 612 

40. Ala— IjOuisviUe & H. R, Co. v. 
A H Cleaver & Co., 101 So. 597, 
211 Ala. 661. 

10 C J. p 499 note 63. 

41. Ala.—Louisville & H. R. Co. v. 
A H Cleaver & Co, supra. 

10 C J. p 499 note 64. 

StipulatLon. indorsed on hUl of lad¬ 
ing covering cotton shipment, in 
words “to be compressed in transit," 
was void as to mtra-state shipment, 
in view of Code 1907 § 5531, and void 
as to interstate shipment, in view 
of U.SComp-St. § 8597, as attempted 
discrimination in favor of particular 
shipper.—Louisville & H. R Co v. A 
H. Cleaver & Co., 101 So 597, 211 
Ala. 661. 

42; Wash—State v. Public Service 
Commission, 192 P. 1075, 112 Wash 
520 

Preference not unreasonable 

Preference, jrranted by railway to 
flourmills in Seattle as to millingr m 
transit wheat shipped from points on 
the railway's hnes in Eastern Wash¬ 
ington, the finished product to be de¬ 
livered to points on the railway 
north and east of Seattle, such pri¬ 


vileges being demed to a flourmill at 
Tacoma was held not to be unrea¬ 
sonable, or the discrimination be¬ 
tween the pomts unjust, grant of 
the privilege to the Tacoma mill in¬ 
volving a much longer haul, and the 
conditions governing the two points 
bemg entirely different.—State v 
Public Service Commission, 192 P. 
1075, 112 Wash. 520. 

43. Miss —Laurel Cotton Mills v. 
Gulf, etc, R Co. 37 So. 134, 84 
Miss. 339, 66 L.ILA 453. 

10 CJ. p 499 note 66 

44. Wash —^State v. Public Service 
Commission of Washington. 163 P 
1143, 95 Wash. 376, afiSrmed State 
V. Public Service Commission, 166 
P. 793, 95 Wash. 376. 

10 C J. p 499 note 65. 

Kefnnd arrangement 

Under Pub Acts 1909 No 300 § 11, 
railroad company's rate on logs, pro¬ 
viding for a specified refund on each 
thousand feet when equal amount of 
manufactured product was shipped 
out, was held valid, being proper 
milling m transit rate and not an il¬ 
legal rebate or discrimination.— 
Fletcher Paper Co. v Detroit & M 
Ry Co, 164 NW 528, 198 Mich 469, 
affirmed Detroit & M R Co v 
Fletcher Paper Co, 39 SCt. 13, 248 
US 30, 63 LEd 107. 

Option to compress cotton 

Where carrier's tariff, published 
under Interstate Commerce Act § 6, 
49 U S C A § 6, gave carrier option 
to compress cotton, indorsement on 
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bill of lading of provision for ship¬ 
ment via compress at certain point 
was a valid and enforceable contract, 
it not constituting an unjust or un¬ 
due preference.—^M. A Pharr Cotton 
Co. V. Davis, 118 S E. 605, 30 Ga.App. 
570. 

Ore be stopped off ... for 

■tatiipl <Ti g W 

A special provision in a shipping 
bill to the effect that ore was “to be 
stopped off at Bergen Junction for 
sampling at Ledoux & Co. works" 
was in violation of EUrm** Act § 1, 
32 U.S St. at L. p 846, as amended by 
Hepburn Act § 2, 34 U.S St at L. p 
587, Interstate Commerce Act S 3, 
24 U.S St at L p 380 § 8565, and 
Elkins Act § 6, as amended by Hep¬ 
burn Act § 2, where the ore was 
shipped at the standard rate and 
such provision did not appear in the 
bills of lading of other shippers pay¬ 
ing the same rate, or in the filed 
tariffs—Siebert v. Erie R Co., 179 
N.Y.S 136, 189 AppDiv. 586 

45. SD—Chicago, M & St. P. Ry. 
Co. V Board of Railroad Com'rs, 
199 N.W 453. 47 S D. 395, error 
dismissed 46 S.Ct. 485, 271 U S. 
645, 70 LEd 1129. 

Wash—State v Public Service Com¬ 
mission of Washington, 163 P 
1143, 95 Wash. 376, affirmed State 
V Public Service Commission, 166 
P 793, 95 Wash 376. 

46- Ran —^Mollohan v. Atchison, T. 
& S. F. Ry. Co., 154 P. 248, 97 Kan. 
51. 
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A true rebilling rate has been defined as one 
in which goods received in unbroken carload lots 
can be rcbilled over the same or another line com¬ 
pleting one continuous trip simply by changing 
the consignee and altering the destination of the 
identical shipment without unloading. A rebilling 
rate to receive the sanction of law must operate 
uniformly and fairly and must be open to all alike. 
It cannot lawfully be restricted to shippers who 
live in a certain locality and who previously re¬ 
ceived freight over certain other favored associate 
carriers. While a local railroad's share of an 
interstate rate may not be a legitimate basis on 
which a state railroad commission can establish 
and enforce a low local rate, yet, whenever under 
the guise or pretense of a rebilling rate some mer¬ 
chants are given a low local rate, the commis¬ 
sion IS justified in making that rate the rate for 
all; nor is it bound to inquire whether it furnishes 


adequate return to the railroad company, for the 
state may insist on equality being enforced under 
the same conditions against all who perform a 
pubhc or quasi public service.'^ ^ 

§ 384. - - Other Modes of Discrimination 

Any device for charging prohibited discriminatory 
rates is illegal. 

No device to defeat the enactments of congress 
relative to discriminatory rates can be upheld,^ ^ and 
a carrier is guilty of a discrimination within the pro¬ 
visions of the Interstate Commerce Act where it 
indirectly or by any device collects or receives a 
greater compensation from one person than anoth¬ 
er for hauling freight under like circumstances.^® 
Accordingly a carrier may not work a discrimina¬ 
tion by a contract or agreement which might re¬ 
quire it to furnish free transportation it cannot 
estop itself from exacting the lawful freight charg- 


47- U S.—^Alabama, etc, K. Co v. 
Mississippi R Commn. 27 S Ct 
163, 203 US 496, 51 LEd 280, af¬ 
firming 38 So 356. 86 Miss. 667. 

10 C J, p 500 note 69 

48. Pa—State Line & S R. Go v 
Lehigh Valley R. Co, 120 A. 829, 
277 Pa 227. 

10 CJ p 497 note 51 [a]. 

Contract not discrlTnl-natoxy 
A provision in a contract between 
a carrier and a shipper which merely 
limits the rate to be imposed to the 
amount imposed on others engaged 
in a similar business is not a dis¬ 
crimination, it not being an effort to 
secure an undue advantage to him¬ 
self on the part of the shipper, but 
a precaution to guard against future 
imposition by advancing rates — 
Laurel Cotton Mills v. Gulf, etc, R 
Co., 37 So 134, 84 Miss. 339, 66 LR. 
A. 453. 

Settlement of 

(1) A compromise of a bill of 
freight charges on an interstate ship¬ 
ment for less than the regularly pub- 
hshed and lawful tariff rate was void 
as against public policy and in 
breach of the inhibitions of the In¬ 
terstate Commerce Act —^Farrar v. 
Perkms. 251 P 440, 122 Kan. 141 

(2) On the other hand, where a 
railroad was reoLuired by city ordi¬ 
nance to elevate its tracks to avoid I 
grade crossings, and where manu¬ 
facturers and other shippers had 
built plants with reference to the 
old grade and made claims for dam¬ 
ages because of the change, which 
on advice of competent counsel the 
earner compromised, the settlements 
could not be considered a devise to 
indirectly grant concessions in vio¬ 
lation of the Interstate Commerce 
Act as amended—U. S v. Northern 
Pac. Ry. Co., U.C-Wash., 18 F.2d 299. 


Knowledge of loss 

The rule permittmg knowledgre of 
loss or injury to supply the place of 
a written notice, see supra § 240, is 
not a discnmmation between rail¬ 
roads, nor IS it a preference in favor 
of a particular shipper at the ex¬ 
pense of others, as it is a mode of 
proof, applicable alike to all rail¬ 
roads and in favor of all shippers.— 
Washington Horse Exch. v. Louis¬ 
ville, etc, R Co., 87 S E 941, 171 N. 
C 65—Baldwin v. Atlantic Coast 
Line R Co. 86 S E. 776. 170 N C 12 

49- U S —China Fire Ins. Co v. Da¬ 
vis, CCAN.T, 50 F2d 389, 76 A 
LR 1259, certiorari denied Mellon 
V. China Fire Ins. Co, 52 S.Ct. 36, 
284 US 658, 76 LEd. 558. 

Benefit of insiirance 

Clause in bill of lading giving car¬ 
rier benefit of any insurance on ship¬ 
ment was invalid under § 2 of the 
Interstate Commerce Act, 49 U S C A 
§ 2, as giving carrier greater com¬ 
pensation than collected for similar 
service—China Fire Ins. Co. v Da¬ 
vis, CCAN.Y., 50 P3d 389, 76 A 
DR 1259, certiorari denied Mellon v. 
China Fire Ins Co, 52 S.Ct- 36, 284 
US 658. 76 LEd. 558. 

Carload lots 

(1) An aggregation of shipments 
by various owners, m order to ob¬ 
tain the benefit of carload rates, does 
not constitute an undue discrmuna- 
tion within the meaning of the act, 
—Chicago, R I. & G. Ry. Co. v Man- 
by, Tex CivA-pp., 207 S.W. 157 

(2) On the other hand, where 
railroad issued two bills of ladmg for 
plaintiff’s machmery and furniture, 
and goods were not shipped as one 
carload lot, agreement by the road 
and plaintiff that the shipments 
should be treated as carloaded was 
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invalid—^Byrd v. Atlantic Coast Line 
R Co, 90 SE 181, 106 S.C 1. 

Charge discrj-mi-natoxy 

Additional charge for bringing mer¬ 
chandise into city, imposed only if 
merchandise is afterward shipped out 
over certain railroad, is discrimina¬ 
tory—Atchison, T. & S P Ry Co v. 
U. S, Ill., 49 set. 494, 279 US 768, 
73 LEd. 947, affirming, DC., 33 P. 
2d 345 

Necessity of fraud 

The provisions of the Interstate 
I Commerce Act are not limited to 
fraudulent schemes and devices by 
which freight rates are reduced, but 
cover every case where there is un¬ 
due discrimination.—^Poster Lumber 
Co V. Atchison T & S. P. Ry. Co, 
194 SW. 281, 270 Mo. 629. L R.A 
191SA 768. 

Seer’s assumption of carriage 
charges from coal mines to points 
on railroad connecting with buyer’s 
railroad was legal limitation on price 
of coal and not illegal agreement for 
more than established through rate, 
where through rates from mines and 
from points on connecting railroad 
to point on buyer’s railroad were 
identical, but buyer received $0,102 
per ton less from distribution of rate 
from mines—^Murray v Chicago, St. 
P. M. & O Ry. Co.. CCAIll, 65 P. 
2d 312 

50- U S.—Louisville & N. R. Co. v. 
U. S.. Ky.. 51 set. 297, 282 US. 
740, 75 LEd. 672. 

Md.—^Pennsylvania Ry. Co. v S. M. 
Hamilton Coal Co, 125 A 405, 144 
Md. 556, 35 AL.R. 478. 

Agreement to repay or collect pre¬ 
paid freight 

As to prepaid shipment of coal 
shipped to coal exchange for export, 
the carrier could not agree with orig¬ 
inal shipper to repay the freight, as 
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es,5^ it cannot agree to waive or release freight^^ 
or demurrage®* charges; and it must collect the 
amount of an undercharge.®^ 

In order to get or keep business a carrier cannot 
voluntarily perform for some shippers only com¬ 
mercial services in connection with its transporta¬ 
tion services which, when added together, do not 
return to the carrier the published tariff rates plus 
the cost of the commercial services, notwithstand¬ 
ing such services are charged at their fair value 
if that happens for whatever reason to be less than 


the cost to the carrier.®5 Also, a carrier engaged 
in interstate commerce does not have the power to 
contract to sell and transport on the completion of 
the contract the commodity sold when the price 
stipulated in the contract does not pay the cost of 
purchase, the cost of delivery, and the published 
freight rates.®® 

A carrier in an intra-slate shipment is not enti¬ 
tled to the benefit of a joint rate on its own line 
for carrying its own property in the absence of con¬ 
tract therefor, and an order of the railroad com- 


in the event carrier could not collect 
freight from transshipper, it would 
have furnished free transportation in 
violation of Interstate Commerce 
Act—Pennsylvania Ry. Co. v. S. M 
Hamilton Coal Co.. 125 A. 405, 144 
Md. 556, 35 ALR. 478. 

Erroneous marUiier goods pirepald 
A shipment of goods marked pre¬ 
paid when shipped, when in fact they 
are not, is a violation of regulations 
of interstate commerce commission 
—^Howell V Seaboard Air Line R. 
Co, 119 SB. 198, 186 N.C. 239. 
Private passenger car 

(1) Transportation of private pas¬ 
senger cars of one carrier subject to 
Interstate Commerce Act by another 
carrier free or at other thaTi pub¬ 
lished tariff rates constitutes unj'ust 
discrimination —Louisville & H R. 
Co. V. TJ. S, Ky, 51 SCt. 297, 282 U. 
S 740. 75 LEd 672. 

(2) Transportation of private pas¬ 
senger cars of earners is "shipment 
of property” as respects right to for¬ 
bid free transportation over other 
lines—^Louisville & N. R. Co. v. U. 
S., supra. 

51. XT S —^Louisville & N. R Co v. 

Central Iron & Coal Co, Ala, 44 

S Ct. 441, 265 U S. 59. 68 L Ed 900, 

affirming, CC-A, 284 F. 250 

The consignoz Is pzimazUy liable 
for the earner’s charges, and under 
Interstate Commerce Act the carrier 
cannot hmd itself to collect the 
charges from the consignee, and not 
from the consignor, to permit which 
would permit discrimination between 
shippers, which that act was intend¬ 
ed to prevent—New York Cent. R. 
Co V. Federal Sugar Reflnmg Co, 
194 NT.S. 467, 201 AppDiv. 467. 
Ozder notify hUl 

Where a carrier accepted a ship¬ 
ment of goods under an order notify 
bill of lading, it had no right to de¬ 
liver the goods to the notify party 
without requiring the payment of its 
charges in accordance with the terms 
of the bill of lading, and thereafter 
to hold the consignor for such charg¬ 
es because of the insolvency of the 
notify parly, since a rule permitting 
the earners so to do would give them 
an opportumty to discriminate be¬ 


tween shippers, contrary to the pur¬ 
pose of the Interstate Commerce Act. 
—New York Cent. R. Co. v. Federal 
Sugar Refining Co., 194 NY.S. 467, 
201 App.Div. 467. 

52l IlL—New York Cent. R. Co. v 
Philadelphia & Reading Coal & 
Iron Co. 121 N E. 581, 286 IlL 267. 
affirming 210 Ill App 267—Roster 
& McKibben v. Michigan Cent- R 
Co.. 196 IlLApp 49 
Mich.—Wabash Ry. Co v. Bloomgar- 
den, 180 NW. 443, 212 Mich. 410 
N.J.—New York Cent R. Co. v. Stan- 
ziale. 147 A 457, 105 NJLaw 593, 
reversing 143 A 834, 6 N J Misc 
1116. 

New agreement 

While, m view of the federal stat¬ 
ute, an agreement to release freight j 
charges altogether would be invalid, 
where, under the bill of lading, the 
consignee is liable for freight charg¬ 
es, all the parties concerned may 
make a new agreement that the car¬ 
rier should look to the shipper for 
payment of such charges.—Wabash 
Ry. Co. V. Bloomgarden, 180 N.W 
443, 212 Mich. 410. 

53. Additional exemptions 

Under the rule established by the 
interstate commerce commission, de¬ 
murrage charges for the detention of 
cars must be exacted and collected 
by the carrier in accordance with the 
tariffs on file, and, where certain ex¬ 
ceptions or exemptions are specified 
therein, no others can be permitted 
—Anthony Carlin Co. v Hmes, 140 
NE 99. 107 Ohio St 328. 

Agreement immaterial 

Whether demurrage covering "or¬ 
der notify” shipments was covered 
by an “average” agreement between 
tbe carrier and consignee was im¬ 
material, as the carrier's duty to col¬ 
lect demurrage was imposed by law 
and could not be waived or limited 
either by contract or custom—^Da¬ 
vis v C B Gill & Co., 127 SE. 532. 
189 NC. 542. 

Duty to exact from all shippers 
Where under the Interstate Com¬ 
merce Act the charge for demurrage 
becomes a charge incidental to trans¬ 
portation, it IS the duty of the ear¬ 
ner to exact it from all shippers 
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Without discrimination.—Pennsylva¬ 
nia R. Co. V. Whitney & K.emmeTer, 
73 Pa.Super. 588 

54. Kan —Case v. Union Pac. R. 
Co., 241 P. 693, 119 Ean 706. 

55- US.—^Baltimore & O. R. Co. v. 
U S, RCN.Y.. 20 F.Supp. 917— 
Baltimore & O. R. Co. v. U. S, I> 
C.NT. 20 F.Supp. 273- 

Mivimire losses 

An interstate earner may lawfully 
minimize its losses from bad invest¬ 
ments, but It may not give conces¬ 
sions to a favored shipper which m 
effect permit the earner to cut its 
published tariff rates to that ship¬ 
per—^Baltimore & O R Co. v U S, 
DC NY., 20 F.Supp 917—Baltimore 
& O. R Co. V. U. S.. D.C.N.Y., 20 F. 
Supp. 273. 

Rental of warehouse 

(1) The rental by an interstate 
earner's wholly-owned subsidiary of 
warehouse at noncompensatory ren¬ 
tals based in part on annual earn¬ 
ings of lessee which was a shipper 
over the interstate carrier's lines was 
preferential treatment of lessee in 
violation of the Interstate Commerce 
Act, notwithstanding the warehouse 
property was losing property and 
rental was the fair rental value — 
Baltimore & O. R. Co. v U. S, D C. 
NY, 20 FSupp. 917—^Baltimore & 
O R Co. V. U. S., D.CNY., 20 F. 
Supp. 273 

(2) In determining whether the 
furnishing of warehousing, storage, 
and insurance to shippers at less 
than cost of such services plus trans¬ 
portation rates was discriminatory, 
rule that reasonable tariff rates need 
not be sufficient to give railroad a 
fair return on every transportation 
service rendered with respect to 
every part of its property so used 
was not applicable, since such serv¬ 
ices were distinguishable from trans¬ 
portation services.—^Baltimore & O 
R Co. V U- S., supra—^Baltimore & 
O R Co. V. U. S., supra. 

56. US—New York, N H & EL R 
Co V Interstate Commerce Commn, 
Va. 26 set. 272. 200 U.S 361. 50^ 
LEd. 515 

10 C.J. p 500 note 78. 
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mission which permits a carrier to charge freight 
rates for hauling its own property over its own 
road and to participate in a division of a through 
rate for so doing permits an unjust discrimma- 
tion.57 

§ 385. Waiver of VaKd Contractual 

Limitation of Liability 

A carrier cannot waive a valid contractual limita> 
tion of liability on the basis of which a particular rate 
has been granted. 


Where the liability of the carrier is limited to a 
valuation fixed by agreement in consideration of the 
lower of the two rates, the limitation becomes a 
part of the rate, and the parties cannot by any com¬ 
promise or agreement after loss change the limita¬ 
tion and arrange for the payment of a greater 
amount than the value as fixed in the shipping con¬ 
tract.®^ To do so would be giving the shipper an 
advantage over other shippers and would constitute 
an unlawful discrimination 


3. Rights Aim RmiFniES Akising Out op Unjust Disctrtvtnation 


§ 386. In General 

If the statutory remedy for relief from unjust dis¬ 
crimination by a carrier is exclusive, the statutory pro¬ 
cedure must be followed. 

Under some statutes the remedies of a shipper 
arising from a carrier’s discriminatory practices are 
limited to those provided by the statute, and the 
common-law remedies are superseded.®® In the ab¬ 
sence of such a statute, however, resort may be had 
to the common-law remedies.®^ 

Ordinarily under the various statutes the courts 
will not reverse an order of a state commission as 
to discriminatory charges unless it is found to be 
clearly unreasonable.®^ Under some statutes, where 
there is an attempted discrimination between per¬ 
sons and associations by a common carrier, and 
service, facilities and accommodations are not al¬ 
lowed on reasonable and equal terms, prompt re¬ 
dress is afforded in the courts; but where the ques¬ 
tion is whether a community or locality is properly 
served by a railroad company, the matter is with¬ 
in the province of a railway commission.®^ Under 
some statutes an order of a state public service 
commission setting aside a regulation of a railroad 
company classifying shippers for the purpose of dis¬ 
tribution of cars is reviewable on the question of 
the character of the discrimination it makes,®^ 


§ 387. Recovery of Excess over Rate Charged 
Favored Shipper 

At common law shippers who have been subjected to 
unjustly discriminatory rates may recover the difference 
between such rates and those charged favored shippers. 

At common law a shipper who has been discrim¬ 
inated against unjustly in the matter of freight rates 
may recover the difference between the rate he was 
required to pay and that charged a favored shipper 
for similar services. Statutes regulating rates but 
providing no civil remedy do not abrogate the com¬ 
mon-law remedy.®® 

§ 388. Recovery of Damages Resulting from 
Unjust DiscritriiTiation 

a. In general 

b. Amount of recovery 

a. In Gleneral 

In the absence of a statute to the contrary, a shipper 
may ordinarily maintain an action for the recovery of 
damages against a carrier resulting from unjust dis¬ 
crimination. Such actionsp except as otherwise changed 
by statute, are subject to the usual rules governing civil 
actions. 

Ordinarily under the statutes, state and federal, 
a shipper who has been discriminated against un¬ 
justly may recover damages sustained thereby.®® 


57- Tex—Rio Grande, eta, R. Co. v. 
State R. Cornmn, CivJV.pp., 175 S. 
W. 1116—^Rio Grande, eta. R. Co. 
V. Texas-Mexican IL Co, Civ.App., 
173 SW. 236. 

10 C J p 500 note 79. 

58. Iowa—^Tuller v. Chica^TO, R. I. & 
P Ry. Co, 168 N.W. 301. 186 Iowa 
1070. 

10 C J. p 501 note 81. 

Waiver of provisions shipping^ con¬ 
tract as discrimination g^enerally 
see supra § 364. 

59- Kan —Ronohoo Horse, eta, Co 
V Missouri, etc., R. Co, 149 P. 436, 
95 I C an. 681 

60- Mont—^Doney v. Hortliem Pac. 
Ry. Co., 199 P. 432, 60 Mont. 209 


Statutory remedies excloBive 
Although Const, art 15 § 7 pro¬ 
vides that a shipper from one point 
to another cannot he subjected to 
any discrimination in freight charg¬ 
es or facilities in favor of a shipper 
from another point to the same des¬ 
tination, the provisions of the Rail¬ 
road Commission Raw, R1907 c 37, 
creating and prescribing the powers 
and duties of the railroad commis¬ 
sion m the fixing of freight rates and 
the prevention of discrimination, are 
exclusive and the remedies therein 
prescribed must be followed-—Doney 
V. Northern Pac. Ry. Co, 199 P. 432, 
60 Mont. 209. 

6L. Minn—Sullivan v. Minneapolis, 
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etc, R. Co., 142 NW. 3, 121 Mmn. 
488, 45 RR.A-,NS., 612. 

62. Neb.—Rincoln Commercial Club 
v. Missouri Pac. Ry. Co., 172 N.W. 
687, 103 Neb. 504 

63. Neb—^Rivett Rumber & Coal Co. 
of Benson v. Chicago & N W. Ry. 
Co, 167 N.W 570, 102 Neh. 492. 

64. WVa.—^BaJtuneie & O. R. Co. 
V. Public Service Cornmissioii, 94 
S.E. 545, 81 W.Va. 457, R R.A.1918X> 
268. 

e6b Minn—^Sullivan v. Minneapolis, 
etc, R. Co.. 142 N.W 3. 121 Minti. 
488, 45 R.R.A,,NS., 612. 

10 C.J. p 501 note 84. 

66. CaL—Caiifomia Adjustment Co. 
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In the absence of a statute providing exclusive pro¬ 
cedure therefor,®"^ a shipper may resort to his com¬ 
mon-law right to recover damages for unjust dis¬ 
crimination against him by a carrier, particularly 
where the state rate regulation statute furnishes no 
remedy for discrimination.®® The mere fact that 
a state statute makes an unjust discrimination in 
rates by the carrier an indictable offense does not 
prevent a shipper aggrieved by such violation of 
the law from maintaining a suit against the carrier 
for the damages sustained thereby;®® and the fact 
that the statute under which the action is brought 
requires any carrier guilty of discrimination to pay 
to the person injured a penalty in addition to the 
damages sustained does not prevent a recovery of 


such damages, although the shipper does not sue 
for the penalty."^® To entitle a shipper to maintain 
an action under the Interstate Commerce Act to re¬ 
cover damages caused by unjust discrimination, it 
is not necessary that he should have paid the freight 
under protest it is necessary, however, that 
plaintiff show some specific injury from the acts of 

the carrier. 72 

Defenses. In actions to recover damages for dis¬ 
crimination by payment of rebates to competing 
shippers, the doctrine of voluntary payments has no 
application and will not preclude a recovery of dam¬ 
ages for the tort measured by the rebates allowed 
to competitors and even if a shipper has knowl- 


V. AtcMson, T. & S. F. Ry. Co., 175 
P. 682. 179 Cal. 140, 13 A.L.R 274. 
10 C.J. p 501 note 86. 

In fnrnlslii'ng cars 

A right of action for damages for 
unreasonable discnxnination in fur^ 
nishing cars exists under this act. 
not only against the offending ear¬ 
ner but against others inducing the 
discrimination.—Powers v. Cady. D 
CLa., 9 F.2d 458. 

l^ong and i^ort haul clause 

(1) Any person injured by dis¬ 
crimination through a violation of 
the long and short haul clauses of 
the federal or state legislation has a 
nght of action therefor, whether or 
not such right existed at common 
law. 

TJ.S.—Southern Pac. Co. v. California 
Adjustment Co., C.C.A.Cal., 237 F. 
954, 150 C.C.A 604, certioran dis¬ 
missed California Adjustment Co. ^ 
V. Southern Pac. Co., 39 S.Ct. 182, 
248 U.S. 595, 63 Ij.Fd. 438, and af¬ 
firming, D.C, California Adjust¬ 
ment Co. V. Southern Pac. Co., 226 
F. 349. 

Cal.—California Adjustment Co. v. 
Atchison, T. & S F. Ry. Co., 175 
P. 682, 179 Cal. 140, 13 A.LR 274. 

(2> A person brmging such an ac¬ 
tion need only show that his ship¬ 
ment from the intermediate pomt 
was charged for at a greater rate 
than that which would have been 
charged for the longer haul, and it 
is not necessary to prove actual dis¬ 
crimination by provmg actual ship¬ 
ments from the longer distance. 

Cal.—California Adjustment Co. v. 

Atchison, T. & S F. Ry. Co, supra. 
Minn.—^McCaull-Dinsmore Co v. 
Great Northern Ry. Co., 191 N.W. 
42, 154 Minn. 28, certioran granted 
Great Northern R Co. v. McGauJl- 
Dinsmore Co, 43 S.Ct 361, 261 TT. 
S. 610, 67 LiFd 825, and reversed 
on other grounds Davis v Portland 
Seed Co, 44 S Ct. 380, 264 U S. 403, 
68 LFd 762 

Ohio.—Beeghly v. Public Utilities i 


Commission, 135 NJS 641, 104 Ohio 
St. 158. 

67- Mont.—^Doney v. Northern Pac. 
Ry. Co-, 199 P. 432, 60 Mont. 209 

eSL N.J.—National Radiator Co. v 
Pennsylvania R. Co, 143 A. 86, 6 
NJAtisc. 778. 

Fokul of action. 

Under some statutes triple dam¬ 
ages provided for therein for unrea¬ 
sonable discrimination may be recov¬ 
ered in a common-law action on the 
case, but not in an action of debt, re¬ 
gardless of whether or not such 
damages are m the nature of a pen¬ 
alty.—Fishburn v. New Xork Cent 
R. Co-, 12 Pa-Dist. 665. 

69- Ky.—^Hutchison v. Louisville, 
etc., R. Co., 57 SW. 251, 108 Ky. 
615, 22 Ky.Law 361 
lyriTiTi—Sullivan v. Minneapolis, etc., 

R. Co., 142 N.W. 3. 121 Mmn 488, 
45 L.R.A.,N.S., 612. 

TOl Tex.—Waugh v. Gulf, etc, R 
Co., 131 S.W. 843, 62 TexCivApp. 
515. 

71- U S —Pennsylvania R. Co. v. In¬ 
ternational Coal Min Co, Pa, 173 
F. 1, 97 CCA- 383, reversed on 
other grounds 33 SCt. 893, 230 U. 

S. 184, 57 LEd. 1447. 

10 C.J. p 501 note 89. 

72L U S.—^Interstate Commerce Com¬ 
mission V U. S ex rel. Campbell, 
53 set. 607, 289 US. 385, 77 L.Ed 
1273, reversing U. S ex rel. Camp¬ 
bell V. Interstate Commerce Com¬ 
mission, €3 F 2d 358, 61 App D.C 
382, certiorari granted Interstate 
Commerce Commission v U. S, ex 
rel. Campbell, 53 SCt 524, 289 
US. 714, 77 LEd 1467. 

10 C J. p 501 note 90. 

roT charging more for short than 
for long haul 

Where a railroad, under Interstate 
Commerce Act § 6, as amended by 
Act June 18, 1910, and Act Febr. 28, 
1920, Comp.St Suppl Annot.1923 § 
8569, filed and published a schedule 
of rates fixmg a rate between two 
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pomts lower than published rate for 
shorter haul on same line from in¬ 
termediate point, without the permis¬ 
sion of the interstate commerce com¬ 
mission. and thereafter imposed and 
collected the higher rate from the 
intermediate point, in violation of the 
long and shott haul clause of § 4, 
Comp.St § 8566, consignee, who paid 
such higher rate, could not recover 
the amount paid in excess of the low¬ 
er rate without proof of actual dam¬ 
ages sustained, in view of § 8, Comp. 
St. § 8572, making a earner “liable 
to the person or persons injured 
thereby for the full amount of dam¬ 
ages sustained in consequence of 
any” violation of the act, and in view 
of amendment to § 4 by Transporta¬ 
tion Act of 1920, since in such case 
the publication of the lower rate for 
the long haul did not wholly efface 
the higher intermediate one from the 
schedule, so as to make the lower 
rate the ma’s^imum rate which rail¬ 
road could charge, even though rail¬ 
road was liable to penalty under § 10 
for publishing lower rate for longer 
haul.—Davis v. Portland Seed Co., 44 
S-Ct 380, 264 US. 403. 68 LEd 762, 
reversing, C.C A Or, Davis v Far¬ 
rington, 281 F 10, in which certiorari 
IS granted Davis v Portland Seed 
Co, 43 set 95, 260 US 717, 67 L. 
Ed 479, reversing McCaull-Dinsmore 
Co. v. Great Northern Ry. Co, 191 
NW. 42. 154 Minn 28. 

73. Pa —^Mitchell Coal, etc., Co v. 

Pennsylvania R Co, 88 A 743, 241 

Pa 536—^Doida v, Philadelphia, 

etc, R Co, 21 A 665, 141 Pa 484. 
10 C J. p 504 note 19. 

Shipper, unaware of discri-mfnation, 
by carrier in giving lower rates by 
drawback or refund to other ship¬ 
pers, obtaining knowledge thereof 
after last shipment, was held not to 
have made a voluntary payment, 
with full knowledge of all the facts, 
precluding recovery of damages.— 
National Radiator Co. v. Pennsylva¬ 
nia R. Co., 143 A. 85, 6 N JMisc. 778. 
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edge of rebates or refunds given to other shippers 
he will not be barred from recovering damages for 
the discrimination where he has made protest by 
demanding equality, on learning of the facts An 
order of the interstate commerce commission against 
defendant, forbidding discrimination in the distri¬ 
bution and awarding reparation to plaintiff, does 
not bar plaintiffs subsequent action under a state 
statute for damages from discrimination relating 
solely to intra-state commerce.^5 xhe provision of 

Interstate Commerce Act § 15(13), 49 U.S.C.A. § 15 
(13), permitting a just and reasonable allowance by 
a carrier for services rendered or instrumentalities 
furnished in connection with the transportation is 
not available as a defense to a carrier in an action 
to recover for discriminations practiced by the 
making of a secret allowance to a favored ship¬ 
per.*^® However, a shipper who with others was 
given rebates in violation of law cannot maintain 
an action against the carrier giving the rebates 
merely because other shippers were given larger re- 
bates.*^^ 

It is no defense to a carrier, in an action by a 
shipper for damages from the exaction of discrim¬ 
inatory rates, that they were i&xed by a state rail¬ 
road commission m violation of a state constitution¬ 
al provision,^* and where a carrier discriimnates 
against a shipper in the allotment of cars, contrary 
to its adopted system of transportation followed 
with respect to other shippers, it cannot set up as 
a defense that such system of transportation was 
subsequently declared unlawful by the interstate 
commerce commission which ordered its discontinu¬ 
ance.^® 

The personnel of the applicants for a siding to 
a coal mine, under a state statute, does not enter in¬ 
to the question of its grant or refusal, and a re¬ 
quest by an agent for an undisclosed principal is 
suflScient.®® 


A custom or usage of a carrier to observe the fol¬ 
lowing hlonday when Sunday was a legal holiday 
and to stop running trains will not excuse the car¬ 
rier from the damages imposed by law for delay in 
transporting goods on such day, when the custom 
IS repugnant to the express provisions of a statu¬ 
tory regulation.®! 

As a defense to an action for damages for dis- 
cnmiiiation in favor of a separate corporation or¬ 
ganized by it, the offending carrier cannot deny the 
separate existence thereof,®^ and an agreement by 
a shipper to pay a discriminative charge exacted by 
a railroad company m order to obtain service to 
which it was legally entitled without such charge, 
and with an express stipulation that it thereby waiv¬ 
ed none of its legal rights, does not estop it from 
maintaining a suit to recover back the sum so 
paid.®® 

Jurisdiction. Under the Interstate Commerce 
Act as amended, the federal courts have jurisdiction 
to the exclusion of any remedy in a state court in all 
that class of cases involving a determination of mat¬ 
ters calling for the exercise of the administrative 
power and discretion vested in the interstate com¬ 
merce commission, or which relate to a subject as 
to which the jurisdiction of the federal courts has 
otherwise been made exclusive.®^ However, the 
Interstate Commerce Act was not intended to de¬ 
prive the state courts of their general and concur¬ 
rent jurisdiction in respect of all existing rights not 
mconsistent with those created by the statute, in¬ 
cluding actions for damages caused by failure of the 
carrier to comply with its common-law duties, and 
the like,®5 and it has been said that the Elkins Act 
provides a remedy in court without going before 
the interstate commerce commission for any dis¬ 
criminations forbidden by law including discrim¬ 
inations or preferences prohibited by the Interstate 
Commerce Act.®® 


V4l N.J.—National Radiator Co. v. 
Pennsylvania R. Co., supra. 

75l Pa—Clark Bros. Coal Min. Co. 
V. Pennsylvania R. Co., 88 A. 754, 
241 Pa. 515. 

76- US.—Lanffdon v. Pennsylvania 
R. Co., DC Pa.. 194 F. 486, re¬ 
versed on other grounds 2(J8 F 
145, 125 C.C.A. 361. 

77- U S —^Pennsylvania R. Co. v. In¬ 
ternational Coal Min. Co., Pa, 173 
F. 1, 97 C.CA. 383, reversed on 
other grounds 33 S Ct. 393, 230 U 
S 184. 57 L Ed. 1447. 

10 C J p 504 note 24. 

TSb Cal—California Adjustment Co 
V Atchison, T & S. F. Ry. Co, 175 
P. 682. 179 CaJL 140, 13 A.L.R. 274. 


79- Pa.—Stineman Coal Min. Co v. 
Pennsylvania R. Co, 88 A. 761, 241 
Pa. 509—Puritan Coal Min. Co. v 
Pennsylvania R Co., 85 A 426, 237 
Pa. 420, 458, AnnCasl914B 37. 

10 C.J. p 504 note 20. 

80. Pa.—^Minds v. Pennsylvania R 
Co, 77 A. 909, 228 Pa. 575 

10 C.J p 504 note 26. 

81- Tex—Consumers’ Lignite Co. v 
Houston, etc, R Co , Civ App, 179 
SW, 306 

82. Mich—^Federal Gravel Co. v. De¬ 
troit & M Ry. Co., 248 NW. 831, 
263 Mich. 341 

83- U S —Ohio Coal Co. v Whit- 
comh, Wis., 123 F. 359, 59 C.CA. 
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487, certiorari denied 24 SCt. 841, 
191 U.S 567, 48 LEd. 305. 

84k U S —^Pennsylvania R Co. v. 
Puritan Coal Min. Co, Pa, 35 S.Ct. 
484. 237 U.S 121. 59 LEd. 867. 

10 C.J p 501 note 92. 

8&. U S —Eastern R Co. of New 
Mexico V. Littlefield, 35 S.Ct. 489, 
237 U.S. 140. 59 LEd. 878. dismiss¬ 
ing appeal, Tex, 154 S.W 543. 

10 C J. p 502 note 97. 

86. US — Interstate Commerce 

CornTTiTu V. Chicago Great Western 
Ry. Co., C.C.I11., 141 F. 1003, af¬ 
firmed 28 S Ct. 493, 209 U.S. 108, 52 
L.Ed. 705. 
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In a suit to recover damages from a carrier for 
discrimination, where the carrier’s rule of practice 
itself is attacked as unfair or discriminatory, a 
question is raised which calls for the exercise of 
the discretionary administrative power vested in the 
interstate commerce commission, and it is for that 
body to say whether such rule works an unjust dis¬ 
crimination, and until the commission has declared 
the rule of practice to be discriminatory and unjust 
plaintiff^^ cannot make out his case in a court 
When the commission has declared such rule or 
practice to be unjust, redress must be sought either 
before the interstate commerce commission or in the 
federal courts of competent jurisdiction, as provided 
by the statute.*^ However, if the carrier’s rule, fair 
on its face, has been unequally applied, and the suit 
is for damages occasioned by its violation or dis¬ 
criminatory enforcement, there is no administrative 
question involved, the courts being called on to de¬ 
cide a mere question of fact as to whether the car¬ 
rier has violated the rule to plaintiiFs damage, and 
suits for such discrimination, although against an 
interstate carrier for damages arising in interstate 


commerce, may be prosecuted either in the state or 
federal courts.*® 

Under state statutes, the validity of which has 
been upheld, a special commission is sometimes giv¬ 
en the power to order reparation by the carrier to 
a shipper who has been discriminated against®® 
Under some of such statutes a commission of this 
character has exclusive jurisdiction as to some 
classes of reparation matters and concurrent ju¬ 
risdiction with the courts as to all others.®^ This 
power is purely statutory and cannot be extended 
beyond the legislative gprant®* Thus, under some 
statutes the commission’s power of reparation ex¬ 
tends only to cases in which an examination or in¬ 
vestigation of evidence as to some disputed matter 
of fact is necessary in order to determine whether 
the carrier has or has not charged an excessive or 
discriminatory amount,®* while under other statutes 
the commission can authorize reparations only when 
there has been a discrimination under the estab¬ 
lished schedules and rates, or a departure there¬ 
from.®* Under still other provisions, before a 


87- rr.S.—Corona Coal Co. v. South¬ 
ern Ry. Co., D.C.Ala.. 266 F. 726. 
affirmed 43 S.Ct. 91. 260 TJ.S 698, 
67 KEd. 470—Hillsdale Coal & 
Coke Co. ▼. Pennsylvania R, Co., 
‘ D.aPa., 237 P. 272 
Mont.—Doney v. Northern Pac. Ry. 

Co., 199 P. 432, 60 Mont. 209. 

10 C.J. p 502 note 94. 

The Coxpns Juris text Is cited 
with approval m Williston Coal & 
Ice Co- V, Davis. N.D., 190 N.W. 
776. 

Necessary to case 

“A plaintiS, who hringrs his action 
at law for a cause of action arising 
“under the provisions of the Intei> 
state Commerce Daw, must (as ev¬ 
ery plaintiff must) make out his 
case. If he has been damaged by 
a car distribution made in accord¬ 
ance with a system or rule of dis¬ 
tribution adopted by a railroad car¬ 
rier and filed with the Comnnission 
in accordance with the requirements 
of the statutes, he has not suffered 
a legal injury, unless the distribu¬ 
tion be one of the character con¬ 
demned by law. This he must prove, 
and he can prove it only by a find¬ 
ing of the ComTm*!sion In conse¬ 
quence he is driven to go first to 
the Commission for all the admin¬ 
istrative findings.*'—^Hillsdale Coal & 
Coke Co V. Pennsylvania R- Co, 
DC.Pa, 237 P. 272, 273, 

Xt is a matter of defense for a 
carrier sued for damages for dis¬ 
crimination to show, through plead¬ 
ing and proof, that the enforcement 
of the common-law duly and remedy 


presents an administrative question j 
concerning interstate rates or fed¬ 
eral regulations and control, sub- j 
ject to the jurisdiction either ex¬ 
clusive or preliminary, of the inter¬ 
state commerce commission—Willis¬ 
ton Coal & Ice Co. v. Davis, N.D, 
190 N.W, 776. 

88: rr.S. —^Terminal Warehouse Co. 
V. Pennsylvania R. Co, DC Pa., 
7 P.Supp. 484, reversed on other 
grounds, C.CA., Pennsylvania R. | 
Co. V. Terminal Warehouse Co, 78 
P.2d 591, certioran granted Tei^ 
minaj Warehouse CJo. v. Pennsyl¬ 
vania R. Co, 56 set 137, 296 U 
S 560, 80 D.Ed. 395, affirmed 56 S 
Ct. 546, 297 n.S 500, 80 DEd 827. 
10 QJ. p 502 note 95. 

Go-mmissioxi. may award reparation. 

The commission is given judicial 
or semijudicial power to find, when 
the power is mvoked, the reparation 
to which a complainant has the 
right- The jurisdiction of the com¬ 
mission is restricted to common ear¬ 
ners and its awards are so hmited. 
—^TermiTiai Warehouse Co. v. Penn¬ 
sylvania R- CJo, DC Pa, 7 PSupp 
484, reversed on other grounds, C.C. 
A., Pennsylvania R. Co v. Terminal 
Warehouse Co, 78 P.2d 591, certio- 
f ran granted Terminal Warehouse 
Co. V Pennsylvania R. Co, 56 S Ct 
137, 296 US. 560, 80 D Ed. 395, af¬ 
firmed 56 S.Ct. 546, 297 U.S. 500, 80 
LEd. 827. 

89- U.S—^Hillsdale Coal & Coke Co 
V Pennsylvania R. Co., DC.Pa, 
237 P 272 

10 C J. p 502 note 96. 
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Recourse to commiKsion uimec«««aTy 
';if the carrier has adopted and 
filed a fair and proper rule, or one 
has been found by the Commission, 
and the cause of action arises out of 
an unjust and discriminatory depar¬ 
ture from it, causing d^image, this 
fact may be established in an action 
at law, and no preliminary recourse 
to the Commission is necessary."—■ 
Hillsdale COal & Coke Co. v. Penn¬ 
sylvania R. Co., DC.Pa, 237 P. 272, 
273 

90- Ind—American Poundry Co. v. 
Chicago. I. & D. Ry. Co., 178 N.E- 
295, 100 IndApp. 111. 

91- Cal —Atchison, T. & S. P. Ry. 
Co. V Railroad Commission, 298 P- 
991, 212 Cal. 370. 

Reparation 

Railroad Commission has jurisdic¬ 
tion to award damages by way of 
reparation on unauthorized depar¬ 
ture from long and short haul pro¬ 
visions of statute.—Atchison, T. & 
S. P. Ry Co V Railroad Commis¬ 
sion, 298 P. 991, 212 Cal 370. 

92. Tex—Quanah, A. & P. Ry. Co. 
V. Warren, CivApp, 184 S.W 232. 

XJtah —^Denver & R G R Co. v- 
Public Utilities Commission of 
Utah. 272 P 939, 73 Utah 139 

93. Cal.—California Adjustment Co. 
V. Atchison, T & S P Ry Co, 175 
P 682, 179 Cal 140. 13 A D R 274- 

94i. Utah—^Denver & R G. R. Co. v- 
Public Utilities Commission of 
Utah. 272 P 939, 73 Utah 139. 

Xn under Rev Si 1911 art 

6664, unless the railroad companies 
have done or omitted somethmg,. 
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shipper can recover damages in the courts for dis- 
criming.tion, the discrimination must first be passed 
on by a special commission 5 but the fact that 
the commission is not authorized to order repara¬ 
tion, on determining that a rate is discriminatory, 
does not prevent a shipper from later mamtaining 
an action in court to recover damages sustained by 
him as a result of such discrimination. In such 
case his action is based on the fact that the rate 
has been declared to be discriminatory by the prop¬ 
er tribunal, and the court merely determines the 
amount of damages, if any, sustained.^® 

A state public utilities commission cannot order 
reparations to shippers where a discrimination will 
result therefrom-^7 

Time to sue; limitations. If the statute prohib¬ 
iting unjust discrimination by a carrier limits a 
time within which actions for damages resulting 
therefrom may be brought, such actions must be 
brought within the time so limited.®^ It has been 
held that an action for damages for discrimination 
in violation of the Interstate Commerce Act is 


controlled by the two year limitation period therein 
prescribed rather than the period specified in a 
state statute of limitations, whether suit is brought 
in a court of competent jurisdiction, or a complaint 
is filed with the interstate commerce commission,®^ 
and a suit to enforce an order of the interstate com¬ 
merce commission awarding reparations for dis¬ 
crimination by a carrier must be brought within 
one year from the date of the order, under the 
Interstate Commerce Act.^ 

Parties. In the absence of a statute to the con¬ 
trary, the person aggrieved is the proper party 
plaintiff in an action for discrimination,^ and a 
party who, after the commencement of the action, 
becomes interested in the subject matter and the 
issues involved may be permitted to intervene as a 
party plaintiff.® A legal title is suflScient to main¬ 
tain the action.^ 

Pleadings. In an action to recover damages for 
discrimination the declaration, petition, or com¬ 
plaint must show that the discrimination complained 
of was unjusL® One complaining of discrimina- 


the doin^r or omission of which 
would be a violation of a law pre- 
scribmgr a penalty, the railroad com¬ 
mission is without power to act un¬ 
der the article. Accordingly, where 
there has been no such violation of 
law, the commission is not empow¬ 
ered to determine that rates made 
by it were discriminatory and the 
amount of damages to the shipper 
occasioned by such discrumiriation. 
—Clayton Oil & Refining Co. v. Rail¬ 
road Commission of Texas, CivA.pp, 
3 SW.2d 497—^Missouri-TTanssas & T. 
R- Co. of Texas v. Railroad Com¬ 
mission of Texas, Civ'A.pp., 3 SW.2d 
489, affirmed Producers' Refining Co. 
V. Missouri, EZ. & T. R. Co. of Tex¬ 
as. Com.App., 13 S-W 2d 679, and 13 
S.W.2d 680 

95. A voluntary reduction of a rate 
by a carrier will not make the prior 
rate unlawful, unreasonable, or dis¬ 
criminatory and the basis for an ac¬ 
tion for damages.—Roney v. North¬ 
ern Pac. Ry. Co, 199 P. 432, 60 Mont. 
209. 

96- Mont—Roney v. Northern Pac. 
Ry. Co-, supra. 

97- Utah—Gunnison Sugar Co. v. 
Public Utilities Commission of 
Utah, 256 P. 790, 69 Utah 521. 

98. Colo—^Bonfils V. Public Utilities 
Commission of Colorado, 189 P. 
775, 67 Colo. 563. 

10 C J. p 503 note 1. 

99- U S —^Powers v. Cady, R.C.lLia., 
9 F 2d 458 

1- Mass—Westminster Nat. Bank 
V. Boston & M. R. R., 139 NB. 
345. 244 Mass. 578. 


Assignee barred from recovery 
Under Commerce Act § 16, as 

amended. 49 U.SCA. $ 16 (3) (f). 
action by assignee of part of as¬ 
signor’s claim for reparations 
awarded by the interstate commerce 
commission against railroad, not 
brought within year and which was 
independent of pnor action by as¬ 
signor was barred, nor was assignee 
entitled to amount still m railroad’s 
hands under compromise between it 
and assignor as money had and re¬ 
ceived.—Westminster Nat Bank v. 
Boston & M. R. R., 139 N.E. 345, 244 
Mass. 578. 

2. Vt.—State V. Central Vermont R. 
Co., 71 A 194, 81 Vt. 463, 130 Am. 
S.R. 1065 

10 C.J. p 503 note 2. 

A factor to whom goods were con¬ 
signed for sale to others, and who 
had duty of collecting full amount 
that could possibly be realized, had 
a special property interest m cause 
of action against railroad for dam¬ 
ages for unlawful discrimination 
against his principals with respect 
to acceptance of goods for shipment, 
had duty of prosecutmg such action, 
and was accountable for proceeds 
thereof—^Hewitt v. New York, N H 
& H R Co., 1 N YS 2d 292, 166 Misc. 
186. 

3. Mich—^Federal Gravel Co. v. De¬ 
troit & M. Ry, Co., 248 N.W. 831, 
263 Mibh. 341. 

4L Pa —Cox V Pennsylvania R. Co, 
85 A 863. 

10 GJ. p 503 note 3. 

5- Tex —White Rock Gravel & Sand 
1 Co. V. International & G. N- Ry. 
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Co., Civ.App, 188 S.W. 280, error 

refused. 

10 C-J. p 503 note 4. 

FetitiLou snificieent 

A petition m an action against a 
railroad for failure and refusal to 
furnish <^ars, which alleged a will¬ 
ful and deliberate refusal, without 
semblance of justification, and which 
went into much detail, was sufficient 
although it did not, in the langruage 
of the statute charge that the dis¬ 
crimination was “undue” or “un¬ 
reasonable.”—^Powers V. Cady, D.C. 
La., 9 F.2d 458. 

Petitions InsnfficieiLt 

(1) In an action of the case 
brought under Gen.Li 1923 § 3706, a 
declaration alleging the collection of 
a greater freight rate for shipments 
between certain pomts in the state 
than from another shipper of like 
merchandise a greater distance be¬ 
tween the same point of shipment 
and another point m the state, does 
not state a cause of action for dis¬ 
crimination within S 3702.—U. S. 
Finishing Co. v. New York, N H. & 
H R. Co, 135 A 49, 48 R.I. 11. 

(2) A petition alleging that a ear¬ 
ner absoibed switching charges for 
two gravel pits without allegring 
that the amount so absorbed was 
more than that absorbed on switch¬ 
ing charges for plamtifi, did not 
state a cause for damages for dis- 
cnmination since it would not be 
presumed that defendant absorbed a 
greater amount of charges for com¬ 
peting gravel pits —White Roidfc 
Gravel & Sand Co v. International 
& G. N. Ry. Co., Tex.Civ.App., 188 
S.W. 280, error refused. 
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tion and asking reparations therefor from a special 
commission must point out some specific thing 
done or omitted which constituted a violation of 
the statute® and that it operated to plaintifFs in¬ 
jury J If damages are claimed on the basis of the 
charging of discriminatory rates, under some stat¬ 
utes it must be alleged that the rates were in vio¬ 
lation of schedules established pursuant to stat¬ 
ute;® and where the discrimination complained of 
is a violation of the long and short haul clause 
of the Interstate Commerce Act, the complaint will 
be insufficient if the entire through rate is not 
shown and if it is not alleged that any shipments 
were made at the lower rate, except such as were 
billed through under the joint rate.® On the oth¬ 
er hand, where a complaint states a good cause of 
action for unjust discrimination under the Inter¬ 
state Commerce Act, it is not rendered demurrable 
by the fact that it also insufficiently attempts to al¬ 
lege a combination or conspiracy on defendant’s 
part with Certain other railroads to restrain trade 
and seeks to recover triple damages under the 
Sherman Anti-Trust Act.^® Also, where a recov¬ 
ery is sought for several acts of discrimination, it 
is not necessary to state each separate act of dis¬ 
crimination as a separate cause of action.!^ 

If the conduct of the carrier amounts to a willful 
violation of the law against discrimination, ex- 

Gm Tex—Clayton Oil & Refining Co 
V. Railroad Commission of Texas, 

Civ.App., 3 S.W.2d 497—Missouri- 
Ransas & T. R. Co. of Texas v. 

Railroad Commission of Texas, 

Civ.App., 3 S W,2d 489, affirmed 
Producers' Refining Co. v. Mis¬ 
souri, K. & T. R. Co. of Texas, 

OomA.pp., 13 S.W-2d 679, and 13 
S.W^.2d 680. 

V- VTash.—Chas. H. Liilly Co. v. 

Norlhem Pac. R- Co., 117 P. 401, 

64 Wash. 589 
10 C.J. p 503 note 5. 

A petition for damages for viola¬ 
tion of the provision of the Inter¬ 
state Commerce Act forbidding the 
charging of a greater compensation 
as a through rate than the ag¬ 
gregate of the mtermediate rates, 

IS demurrable m the absence of 
some allegation of special damage to 
the shipper—Patterson v Louisville 
& N R Co, aCAGa.. 2 F2d 592. 
affirmed 46 S.Ct. 8, 269 U.S. 1, 70 
L Ed. 131. 

8. Mont.—Doney v. Northern Pac. 

Ry. Co. 199 P. 432, 60 Mont. 209. 

Ohio—Warner v. Baltimore & O R 
Co., 11 Ohio N.P.,NS., 487. 

AUegations held insufficient 

In an action against a railroad 
company to recover discriminatory 


emplary damages are recoverable; hence allega¬ 
tions of the complaint which would throw light on 
the question as to whether the conduct of the car¬ 
rier was willful will not be stricken out as irrele¬ 
vant.^® 

Granting or denying leave to amend pleadings 
m actions of this character are matters largely 
within the discretion of the trial court.^® 

The loss alleged to have been sustained must be 
proved.l^ Allegations m the pleadings, however, 
on which counsel asserts that no reliance is placed, 
need not be considered 

Evidence, Generally speaking, evidence of the 
fact that there wjsls a discrimination in rates of it¬ 
self carries with it the presumption that the par¬ 
ties paying the higher rate were damaged.^® In 
order to make out a case of unreasonable discrim¬ 
ination it is not necessary to show that the charges 
were-more than the rates fixed by the carrier and 
approved by the railroad commissioners,although 
a rate established by such commissioners will be 
presumed to be valid and reasonable until its un¬ 
reasonable or discriminatory character is found by 
them.i® 

It is competent to show the rates charged others 
for shipments over other branches of the road 
where it appears that the conditions were substan- 

mg defendants' motion for leave to 
amend answer by alleging defense 
of statute of limitations, filed after 
commencement of trial, was not an 
abuse of its discretion in the matter. 
—^Federal Gravel Co. v. Detroit & 
M. Ry. Co, 248 N.W. 831, 263 Mich. 
341. 

14- US —^Meeker v. Lehigh Valley 
R Co, Pa., 35 set. 328, 236 US. 
412, 69 LEd. 644 

Pailuxe to attack rates 

Rates charged, not having been 
attacked, were binding, and their 
collection could not violate statute 
or provision for which penalty was 
authorized—Clayton Oil & Refining 
Co. V. Railroad Commission of Tex¬ 
as, TexCiv.App., 3 SW2d 497—^Mis- 
souri-Ransas & T. R Co. of Texas 
V. Railroad Commission of Texas, 
Tex Civ.App , 3 S W 2d 489, affirmed 
Producers’ Refining Co v. Missouri, 
TC. & T. R Co. of Texas, 13 S W. 
2d 679. and 13 S.W2d 680. 

15- Mont—^Doney v Northern Pac. 
Ry. Co. 199 P. 432. 60 Mont 209. 

16- U S.—Chesapeake & O Ry Co. 
V U S, D.CW.Va.. 11 PSupp. 
588. affirmed 56 SCt- 164. 296 US. 
187, 80 LEd. 147. 

17- Mo.—Cohn v. St. Lquis, etc, 
R Co.. 79 S.W. 961, 181 Mo 30. 

18- Mont—^Doney v Noithem Pac- 
Ry. Co., 199 P. 432. 60 Mont. 209. 


and unreasonable freight charges 
collected by it, allegations were held 
to be insufficient to show that the 
charges paid were not m accordance 
with tariffs adopted and in force be¬ 
tween the points of shipment and 
destination at the time the ship¬ 
ments were made—Doney v. North¬ 
ern Pac. Ry. Co., 199 P. 432, 60 
Mont. 209. 

9- US —^Parsons v. Chicago & N 
W, R. Co, Iowa, 17 SCt 887, 167 

U. S 447, 42 LEd 231. affirmmg 
63 P. 903, 11 CCA. 489. 

lO. U S.—American Union Coal Co. 

V. Pennsylvania R Co., C.C Pa., 
159 P. 278. 

11- Mo—Cohn V. St Louis, etc, R 
Co, 79 S.W 961, 181 Mo. 30. 

N.T.—^Langdon v New York, etc, 
R Co., 15 N.YS. 255. 27 Abb.N. 
Cas. 166. 

12- Ga.—Augusta Brokerage Co. v 
Central of Georgia R Co., 48 S.E. 
714, 121 Ga. 48. 

18. Mich —Federal Gravel Co v. 
Detroit & M Ry Co., 248 NW. 
831, 263 Mich 341. 

XCotiou properly refused 

In suit by shippers of grravel 
against railroad earner for damages 
resulting from rebates and discrim¬ 
ination to competing gravel com¬ 
pany, action of trial court m deny- 
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tially similar,and in an action for refusal to 
grant facilities to an express company equal to 
those afforded another express company, contracts 
which the express company had offered to execute 
are properly admitted.^® Under a statute declar¬ 
ing that every railroad company which shall fail 
or refuse under such regulations as may be pre¬ 
scribed by the railroad commission to transport 
freight destined for a connecting earner shall be 
guilty of unjust discrimination, it is contemplated 
that the commission shall establish rules, hence in 
an action for unjust discrimination such rules are 
admissible.2l On the other hand, in an action 
against a carrier for refusing a siding to coal prop¬ 
erty, evidence of the sale of cars by defendant to 
individual shippers and as to the loading of cars 
from wagons is irrelevant and, on an issue as 
to discrimination in car supply, evidence of de¬ 
fendant’s equipment of foreign Imes must be ex¬ 


cluded as immaterial, where the evidence already 
introduced shows that defendant had an adequate 
number of cars on hand.-9 

The usual rules as to weight and sufficiency of 
evidence in civil actions generally apply in actions 
of this character.24 The right of recovery given 
by the Interstate Commerce Act for violation of 
its provisions against unjust discrimination for 
the full amount of damages sustained by the viola¬ 
tion of the act is in the nature of a penalty, and 
in order to recover plaintiff must make out a case 
showing a violation of the act clearly and directly 
and not by way of inference and, where the 
statute allows three times the actual damages, 
plaintiff is bound to produce very clear and defi¬ 
nite proof as to the actual loss suffered.26 

Trial. In actions of this character, disputed 
questions of fact are for determination of jury ,27 


19- N.C^—Hilton Lumber Co v. At¬ 
lantic Coant Line R. Co, 53 S E 
823. 141 N.C. 171. 6 L.ILA.,N S.. 
225. 

10 C.J. p 503 note 14, 

20. Tex —Missouri, etc., R. Co. v. 
Empire Express Co., Civ.App., 173 
S.W. 222. 

21- Tex.—Consumers’ Lignite Co v, 
Houston, etc., R. Co., CivA.pp., 179 
SW. 306. 

22. Pa.—Cox V. Pennsylvania R. 
Co., 85 A. 863 

23. Pa— Sonman Shaft Coal Co. v. 
Pennsylvania R. Co., 88 A. 746, 241 
Pa. 487. 

24. Evidence held sufficient 

(1) To establish that railroad, 
sued for damages because of re¬ 
bates and discrimination in favor of 
gravel company owned by carrier 
and removing and sellmg gravel 
from railroad lands, was primarily 
interested in producing and selling 
commercial gravel that railroad 
might profit from traffic incident to 
transportation —^Federal Gravel Co 
v Detroit & M. Ry. Co., 248 N.W. 
831, 263 Mich. 341. 

(2) To go to the jury, in an ac¬ 
tion for damages for discrimination j 
in furnishing cars ordered by plain¬ 
tiff, notwithstanding defendant’s 
showing that it was unable to fill 
all the orders for cars, it appearing 
that It furnished a greater percent¬ 
age of cars to others in the same 
Ime than it did plaintiff.—^Dickinson 
V. Robcitson, 223 S.W. 12, 144 Ark 
515. 

(3) To justify finding .that a 

rule for the allotment of cars among 
shippers was adopted by the rail¬ 
road—Anderson v. Chicago, M & St. 
P Ry. Co., 175 N.W. 246, 208 Mich. 
424. I 


(4) To support finding that proxi¬ 
mate cause of failure in business of 
gravel company and depreciation m 
its properties was unjust discrim- 
malion by railroad carrier arising 
when carrier organized and financed 
competing corporation to remove and 
sell gravel from carrier's lands — 
Federal Gravel Co. v. Detroit & M 
Ry. Co, supra. 

(5) To warrant a verdict for the 
shipper, in an action by a shipper 
against a railroad for discrimmation 
and failure to furnish cars during 
a certain period, where local ship¬ 
pers and others at a mam line point 
twenty-five miles distant received 
sufficient cars of the same class re¬ 
quired by plaintiff for their needs 
during the same period.—Chicago, R 
I & P. Ry. Co. V- Sims, 256 SW 
33. 161 Ark. 289. 

(6) Where carriers had discrimi¬ 
nated against a steel company by re¬ 
fusing to spot cars for it, or to 
make an allowance to it for the ex¬ 
pense of spotting cars, as they did 
for its competitors in the same 
switching district, and the evidence 
showed that the steel company was 
unable to control the market price, 
so that it could not pass such charg¬ 
es on to its customers, it is mani¬ 
fest that the discrimination against 
that company had resulted m dam¬ 
age to it, by dimimshing its profits 
to the extent of the cost ol spotting 
its cars—^Donner Steel Co v Inter¬ 
state Commerce Commission, 285'F 
955. 52 App D.C 221. 

Evidence held insufficient 

(1) To show discrimination In fur¬ 
nishing freight cars—Greorge H. 
Koepp, Inc., v. New Orleans Great 
Northern R. Co., 110 So. 729, 162 
La. 487 

(2) To support finding placmg 
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valuation on plaintifTs property.— 
Federal Gravel Co. v. Detroit & M. 
Ry. Co., 248 N.W. 831, 263 Mich. 
341. 

<3) An order of the interstate 
commerce commission, finding an 
unjust discrimination by the ear¬ 
ner m making a separate charge 
against a shipper for switching from 
the pier used by him, while absorb¬ 
ing sucb charge from piers used by 
his competitors, is not sufficient evi¬ 
dence to authorize recovery of dam¬ 
ages by the shipper, smee the meas¬ 
ure of his damages is not the 
amount of the unjust discriimnation,. 
but the amount by which such dis¬ 
crimination had injured him—^Hills¬ 
borough Mills V Boston & M. R. R.,. 
D C.Mass.. 269 F. 816. 

25. U S.—^Parsons v. Chicago & N. 
W. R. Co, lowa^ 17 S.Ct 887, 167 
US 447, 42 LEd 231. affirming 
63 F. 903, 11 C-CA 4S9—Knudsen- 
Ferguson Fruit Co. v Michigan 
Cent. R Co. Minn., 148 F. 968 79 
CCA 46, certiorari denied 27 S. 
Ct 786, 204 U.S. 671, 51 LEd. 672. 
10 CJ. p 503 note 10. 

2Gl Pa.—Roberts v Philadelphia, 
j etc., R Co., 22 PaDist 935. 

27- Ark.—^Missouri Pac Ry Co. v- 
Kirten Gravel Co.. 44 SW.2d 674, 
184 Ark. 1024. 

Questions held for jury 

(1) Whether plaintiff's and com¬ 
petitors’ business was similarly sit¬ 
uated.—^Missouri Pac. Ry. Co v. Kir^ 
ten Gravel Co., 44 S,W2d 674. 184 
Ark 1024. 

(2) Whether the demand for cars 
was so great that in the exercise of 
reasonable care it could not have 
been anticipated —Chicago, R. L & 
P. Ry. Co. V. Sims. 256 S-W. 33. 161 
Ark. 289. 
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and such determination by the jury must he made 
under proper instructions.^^ 

h. .Amomit of Recovery 

The actual loss suffered may be recovered as dam¬ 
ages for unlawful discrimination in transportation facili¬ 
ties. For discrimination in rates some authorities apply 
the same rule while others allow recovery only of the 
difference between the discriminating rates. Double and 
triple damages as well as attorney’s fees may be re¬ 
covered under some statutes. 

The measure of damages for unlawful discrim¬ 
ination in transportation facilities is compensation 
for the actual loss suffered,^ 9 ascertained accord¬ 
ing to the general rules governing compensatory 
damages, subject to any statutory minimum,*® and 
to provisions for double or triple damages in cer¬ 
tain cases, as will be hereinafter considered- All 
damages which ordinarily and in the natural course 
of things have resulted from the commission of the 
wrongful act are recoverable.*^ Loss of profits, if 
clearly shown and not merely speculative, is an ele¬ 


13 C.J.S. 

ment of damages.*^ However, plaintiff cannot re¬ 
cover more than his petition calls for.** 

In actions based on § 2 of the Interstate Com¬ 
merce Act, which prohibits and declares it unlaw¬ 
ful for a carrier, by any special rate or rebate, or 
by any other device, to receive from one person 
for service rendered in transporting property a 
greater or less compensation than it receives from 
any other person for doing for him a like and con¬ 
temporaneous service in the transportation of a like 
kind of traffic under similar conditions, and on § 
8, which expressly declares that, wherever the 
carrier does an act prohibited or fails to do any 
act reqmred it shall be “liable to the person injured 
thereby for the full amount of damages sustained 
m consequence of such violation . . . together 
with reasonable attorneys fee,” the measure of 
damages m favor of a shipper compelled to pay 
the published tariff rate, while his favored competi¬ 
tors are given a less rate by means of rebates, or 
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(3) Whether unjust discrimina¬ 
tion as agrainst plamtiff resulted 
from nonenforcement of the road’s 
rule govemingr the allotment of cars 
—Anderson v. CSiicago, M. & St. P. 
Ry. Co., 176 N.W. 246, 208 Mich 
424. 

(4) Biscnmination in fumishmgr 
cars in suit for triple damagres — 
Stroud v. Missouri Pac. R. Co., 236 
S.W. 891, 210 Mo.App. 311. 

(5) Agency of firm from which 
plaintiff purchased coal for the col¬ 
lection of freight for defendant — 
Hall V. Pennsylvania R. Co., 100 
A. 1035. 257 Pa. 54. KR.A,1917P 414. 

28L MidbL—Anderson v. Chicago, M 

& St. P Ry. Co.. 175 N.W. 246, 

208 Mich. 424. | 

Xnstmetioxis held proper 

(1) In an action for damages for 
failure to furmsh cars ordered, 
where there was a showing of dis- 
cnmination and testimony from 
which the jury might have found 
that plaintiff purchased and sold 
hay f. o. b. at point of shipment, 
so that he was not put to any ex¬ 
pense m loadmg cars at such point, 
or in transportation to destination, 
an instruction that his measure of 
damages was the difference in the 
market value of the hay at the point 
of shipment where cars should have 
been furnished and at pomt of des¬ 
tination was correct.—Dickinson v. 
Robertson, 223 S.W. 12, 144 Ark. 
515. 

(2) Failure of an instruction in 
an action to recover triple damages 
for discrimmation in furnishing cars 
to require a finding that such dis¬ 
crimination was imdue or unreason¬ 
able does not render it erroneous. 


where plaintiff’s evidence tends to, 
show that the discrimination com-' 
plained of was as a matter of law 
undue and unreasonable—Stroud v. 
Missouri Pac. R. Co, 254 S.W 111, 
212 MoApp. 512, certiorari granted 
Missouri Pac R Co. v. Stroud, 44 
set. 37, 263 ITS 694, 68 LEd 510, 
and reversed on other grounds 45 S. 
Ct. 243, 267 US. 404, 69 L..Ed. 683. 

(3) In an action for triple dam¬ 
ages for discrimination in furnish¬ 
ing cars to a shipper of lumber, 
an instruction on the measure of 
damages requiring the jury to take 
into consideration the reasonable 
value of plaintiff’s lumber at the 
date the cars should have been de¬ 
livered and the reasonable market 
value of the lumber at the time 
they were delivered, the verdict to 
be for the difference between these 
two amounts not to exceed the 
amount prayed for was proper.— 
Stroud V. Missouri Pac. R. Co., su¬ 
pra. 

Instractioiis erroneous 

In a suit for triple damages for 
discrimination in preferring ship¬ 
pers who ordered and were furnish¬ 
ed cars after plaintiff ordered cars 
for shipping lumber wherein defend¬ 
ant endeavored to show cars fur¬ 
nished others on subsequent orders 
were for shipping mine naiatenal, 
preferred by an interstate commerce 
commission order, and the evidence 
showed some cars so furnished were 
for such material, and some of the 
preferred shippers shipped lumber 
and mine material, an instruction 
for plaintiff, based on a preference 
of other shippers, requiring the jury 
to find that after plaintiff’s cars 
were ordered other shippers at the 
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station m question ’’engaged in the 
business of shipping lumber,” order¬ 
ed cars, and were preferred, was er¬ 
roneous in not requiring the jury to 
find that such cars were not loaded 
with mine material—Stroud v. Mis¬ 
souri Pac. R. Co., 236 SW. 891, 210 
Mo.App. 311. 

29- Pa —Hillsdale Coal, etc, Co v. 
Pennsylvania R. Co., 78 A. 28, 229 
Pa 61. 140 Am S R. 700. 

10 C J. p 505 note 34. 

Operation, of gravel plant 

Discriminatory acts of railroad 
carrier against gravel company m 
organizing, financmg, and managing 
corporation to remove and sell grav¬ 
el from land owned by carrier for 
nominal consideration, for primary 
purpose of securing freight revenue, 
rendered carrier liable for resultmg 
damages—Federal Gravel Co. v. De¬ 
troit & M. Ry. Co.. 248 N.W. 831. 
263 Mich. 341. 

30. Ohio —^Toledo, etc., R. Co. v. 
Wren, 84 N.E. 137. 78 Ohio St. 
137. 

31- RI—^Main Realty Co. v. Black- 
stone Gas & Elec. Co., 193 A. 879. 
10 C.J. p 505 note 38. 

32. RI—^Main Realty Co. v. Black- 
stone Gas & Elec. Co., supra. 

10 C J. p 505 note 39. 

The Corpus JUrls text has been 
quoted with full approval m Mam 
Realty Co v. Blackstone Gas & Elec 
Co., RI., 193 A 879. 

33l Mo —Stroud v. Missouri Pac. R 
Co, 254 S.W 111. 212 Mo-App. 

512, certiorari granted Missouri 
Pac. R. Co. V. Stroud, 44 S.Ct. 
37, 263 U.S. 694, 68 LJEd. 510, and 
reversed on other grounds 45 S.Ct. 
243, 267 U.S. 404, 69 L.Ed. 683. 
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other device, is the damage actually sustained and 
proved, and not the difference between the rate 
charged the injured party, and that charged fa¬ 
vored shippers on like shipments during the same 
period; the statute docs not provide any fixed 
measure of damages.^^ Under state statutes, more 
or less similar in terms to the provisions of the In¬ 
terstate Commerce Act, the same rule has been 
applied in some states but in others it has been 
held that the difference between the discriminating 
rates may be recovered.^® 


While a charge prohibited by the long and short 
haul clause of the Interstate Commerce Act, 49 U. 
S,C.A. § 4, may subject th-e carrier to prosecution 
by the government, it does not afford adequate 
basis for reparation where there is no other proof 
of pecuniary damage.^? However, it has been held 
that in actions based on § 4, the complaining ship¬ 
per may recover the excess of the charge for a 
short haul over a charge for a long haul,and a 
like rule prevails under similar state statutes,39 

Double or triple damages. Under the statutes in 


94. U.S. — Interstate Commerce 
Commission v TJ S. ex rel Camp¬ 
bell. 53 set 607. 289 U.S. 385. 77 
LUd 1273, reversmg U. S. ex rel. 
Campbell v. Interstate Commerce 
Commission. 63 F2d 358, 61 App. 
D.C 382, certiorari g^ranted Inter¬ 
state Commerce Commission v. U. 
S ex rel. Campbell, 53 S CL 524. 
289 US 714, 77 L.E3d. 1467, 

10 C.J. p 504 note 27. 

"fnll amoniLt of 

Phrase “full amount of damag^es," 
within provision of Interstate Com¬ 
merce Act making: carrier liable for 
full amount of d^nnagres sustained 
m consequence of violation of act, 
includes damagres for injury to busi¬ 
ness. including: shrinkage of normal 
business profits.—^Pennsylvania R. 
Co. V Terminal Warehouse Co, C. 
CAPa, 78 P2d 591, rWersing, U.C, 
Terminal Warehouse Co. v. Pennsyl¬ 
vania R Co, 7 FSupp. 484, and cer¬ 
tiorari granted 56 S CL 137, 296 U.S 
560. SO LEd 395, affirmed 56 S.Ct 
546. 297 U.S. 500, 80 LEd. 827. 

“The questloiL is not how much 
better off the complainant would be 
today if it had paid a lower rate. 
The question is how much worse off 
it IS because others have paid less 
The answer to that question is not 
independent of time and place and 
circumstance. It calls for some¬ 
thing more than the use of a math¬ 
ematical formula *'—Interstate Com¬ 
merce Commission v U. S ex reL 
Campbell, 53 SCt. 607. 610, 289 U. 
S 385, 77 LEd. 1273, reversmg U 
S ex rel Campbell v Interstate 
Commerce Commission. 63 P2d 358, 
61 App D C. 382, certiorari granted 
Interstate Commerce Commission v 

U. S, ex reL Campbell, 53 SCL 524, 
289 U.S. 714, 77 LEd. 1467. 

Where party who has paid only 
reasonable rate sues because another 
has paid less, the party sumg can¬ 
not recover as of course payment 
reasonable in amount for service 
gn^ven and accepted, but may recover 
damages actually proved, which may 
be more than preference or less — 
Interstate Commerce Commission v 
U. S ex rel. Campbell, 53 SCL 607. 

13 C.J.S.—55 


289 US. 385. 77 LEd 1273. revers¬ 
ing U S ex reL Campbell v Inter¬ 
state Commerce Commission, 63 P. 
2d 358, 61 App.D.C. 382, certiorari 
granted Interstate Commerce Com¬ 
mission V. U. S ex reL Campbell. 53 
S CL 524, 289 U S. 714. 77 L Ed. 1467. 

35. Mich.—Federal Gravel Co v. 
Detroit & M Ry. Co., 248 NW. 
831, 263 Mich. 341. 

10 CJ. p 505 note 28. 

Xn F^insylvania 

(1) “The ‘injury suffered’ within 
the meaning of the term used in 
the act of 1883, may be either the 
difference in the rates charged un¬ 
der the provisions requiring the al¬ 
lowance of the same concessions and 
drawbacks to all persons ’upon like 
conditions, under similar circum¬ 
stances. and during the same pe¬ 
riod of time’ ... or it may be 
the injury suffered by reason of 
‘undue or unreasonable discrimma- 
tion,* though the conditions differ, 
in which case the injury would not 
necessarily be the difference m 
charges, but would be the damag^e 
suffered by reason of failure to fur¬ 
nish equal facilities or other re¬ 
quirements of shippers ”—^Hall v. 
Pennsylvania R Co, 100 A, 1035, 
1041, 257 Pa. 54, LRA1917P 414. 

(2) Where a railroad allowed a 
retail coal dealer, a competitor of 
plaintiff rebates, plamtiff was en¬ 
titled to recover the difference be¬ 
tween the amounts paid by him and 
the amount he would have paid at 
the lowest rate idiarged or received 
from any person for like services 
under similar circumstances —^Hall 

V. Pennsylvania R. Co, supra. 

36. Iowa.—Cook v. Chicago, R I. & 
P Ry. Co.. 46 NW. 1080, 81 Iowa 
551. 9 LILA 764, 25 Am S R. 512 
N J.—National Radiator Co. v Penn¬ 
sylvania R. Co, 143 A 85. 6 N 
J.Misc 778. 

Wash — Tacoma, Eastern R. Co v 
Public Service Commission of 
Washington, 202 P. 1, 117 Wash 
609 

10 C J. p 505 note 29. 

Different views discussed 
N J.—National Radiator Co. v. Penn- 
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sylvania R. Co. 143 A 85, 6 N- 
J.Misc. 778. 

Under a statute of Colorado, pro¬ 
viding that, if the carrier made re¬ 
bates or concessions to shippers, it 
must extend them to all shippers 
under the same circumstances and 
conditions, where it appeared that 
another shipper similarly circum¬ 
stanced as to place and distance as 
plaintiffs had been receiving from 
the earner a rebate which was not 
allowed to them, the damages sus¬ 
tained by plaintiffs should be meas¬ 
ured by the amount of the rebate, 
and the question whether plaintiff 
lost profits on sales by reason of the 
nonallowance of the rebate is too 
remote to be held an element of 
damages.—Union Pac. R, Co. v. 
Goodridge. Colo., 13 S CL 970, 149 
U.S 680, 37 LEd 986. 

37. U S.—Davis v Portland Seed 
Co.. 44 S.CL 380, 264 U.S 403, 
68 L Ed. 762, reversing, CCA Or, 
Davis V Parring:ton, 281 P. 10, in 
which certiorari is granted Davis 

V Portland Seed Co, 43 S.CL 95, 
260 U.S 717, 67 LEd 479, revers¬ 
ing McCaull-Dinsmore Co. v Great 
Northern Ry. Co., 191 NW. 42, 154 
Minn. 28. 

38. U.S—Osborne v. Chicago & N 

W. R. Co, C.C.Iowa, 48 P. 49, 
reversed on other grrounds 52 P. 
912, 3 CCA. 347-^unod v. Chi¬ 
cago & N W. R. Co, C.C.Iowa, 47 
F 290, reversed on other grounds. 
C.C.A, 52 F. 912, certiorari denied 
13 SCL 281, 146 US. 354, 36 L.Ed 
1002 , 

39- US—Southern Pac. Co. v. Cali¬ 
fornia Adjustment Co., CaL, 237 F. 
954, 150 C-G.A 604, certiorari dis¬ 
missed California Adjustment Co. 

V Southern Pac Co., 39 S.Ct 182, 
248 U S. 595, 63 L.Ed. 438, and af¬ 
firming, D C., California Adjust¬ 
ment Co. V Southern Pac. Co., 226 
F. 349. 

Mo —^McGrew Coal Co v Missouri 
Pac. Ry. Co.. 217 S.W 984, 280 
Mo. 466, 13 AL.R 283, affirmed 
Missouri Pac R. Co. v McGrew 
Coal Co. 41 SCL 404, 256 U.S. 
134, 65 LEd. 864. 

10 C J. p 505 note 33. 
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some jurisdictions a shipper may recover double or 
triple the damages sustained by an unjust discrim¬ 
ination,and such statutes have been held to be 
valid.^1 Under some statutes double damages are 
allowed in case the carrier discriminates purpose¬ 
ly; otherwise the shipper recovers only the actual 
damage sustained.^^ Under other statutes authoriz¬ 
ing the recovery of damages treble the amount of 
injury suffered by unjust discrimination, where the 
verdict is for single damages, it is within the dis¬ 
cretion of the court whether the damages should 
be tripled,since such a statute is penal m 
character, it will not be construed to include other 
damages not designated therein.^^ 

Exemplary damages^ under some statutes, may 
be recovered, if it appears that the conduct of the 
carrier amounted to a willful violation of the law,^® 
or if it appears that the carrier acted maliciously.^® 

Nominal damages. In order to sustain a recov¬ 
ery for substantial damages, the favored and disfa¬ 
vored shippers must have been competitors, but 
nominal damages are recoverable on a showing that 
the carrier violated its duty to charge all shippers 
the scheduled rate.^^ 

Remote or speculative damages are not recover¬ 
able.^* 

Interest Under the Interstate Commerce Act, 
interest on the recovery is in the discretion of the 
jury.^* Also it has been held that the jury, in 
assessing damages, may consider as an element the 
lapse of time between the incurring of the damage 
and the rendering of the verdict, and allow for this 
m the assessment, but such clement of damage can¬ 


not exceed the equivalent in amount of lawful inter¬ 
est.®® 

Attorney's fees. Under some statutes a success¬ 
ful plaintiff, in a suit under the statute, is entitled 
to a reasonable attorney’s fee to be taxed as a part 
of the costs, and such statutes have been held to be 
valid.®! Such a provision in the Interstate Com¬ 
merce Act has been sustained as constitutional over 
the objection that it is purely arbitrary and impos¬ 
es a penalty for merely failing to pay a debt.®^ 
The services for which an attorney’s fee may be 
taxed are those incident to the action in which the 
recovery is had, and not those before the interstate 
commerce commission.®* 

§ 389. Injunctions 

An interstate commerce commission cease and desist 
order may be enjoined. 

An order of the interstate commerce commission 
that a carrier desist from subjecting a community 
to undue prejudice in respect of rates should be en¬ 
joined where there is in fact no undue discnmma- 
tion.®^ 

§ 390. Suits against Carriers 

Carriers may be enjoined from unjustly discriminat¬ 
ing by the Individuals or localities affected, by the inters 
state commerce commission, and by the federal or a state 
government. 

A shipper or a locality may invoke the remedy of 
injunction to restrain common carriers from grant¬ 
ing discriminatory favors to other .shippers to his 
or its prejudice and injury, where the remedy at 
law IS not adequate or effectual;®® and a corpora- 


40u Mo—Alexander v. ChicagTO, M 
& St P. R. Co, 221 SW- 712. 282 
Mo. 236, 11 A KR. S67. 

Ohio—Warner v. Baltimore & O. R 
Co, 11 Ohio NP.NS.. 4S7. 

10 C.J. p 505 note 40. 

4JL Mo —Alexander v. Chicago, 3^1- 
& St P R. Co, 231 SW. 712, 282 
Mo. 236, 11 A.LR S67 

42- Miss—American Bxpress Co. v, 
Crawley, 41 So. 261, 88 Miss. 525 

43: Pa.—Cox V. Pennsylvania R 
Co., 85 A 863. 

44- Pa —^Hall V. Pennsylvania R. 
Co., 100 A 1035. 257 Pa 54, L.R 
A.1917P 414. 

Bamaeres for delay in payment 
In an action for unlawful dis¬ 
crimination by railroad in freight 
rates, where plaintiff moved to have 
verdict trebled under Act June 4, 
1883, PLi 72, the court properly re¬ 
fused to permit recovery of dam- 
aires for delay in payment.—Hall v. 


Pennsylvania R Co, 100 A- 1035, 
257 Pa 54. L.R.A1917P 414. 

45- Ga —Augusta Brokerage Co. v. 
Central of Georgia R. Co, 48 SB 
711, 121 Ga 48. 

Ky—^Louisville, etc, R. Co. v. Ohio 
Valley Tie Co, 170 S.W. 633, 161 
Ky. 212 

10 C J. p 506 note 44. 

4fi- Tex.—^Missouri, etc., R. Co. v. 
Bmpire Express Co, CivApp, 173 
SW. 222. 

10 C J. p 506 note 45. 

47- Minn.—Seaman v Minneapolis, 
etc. R. Co, 149 NW 134, 127 
Minn. 180. 

48- Cr.S —Florida Cent & P R. Co. 

V. Bucki, Fla. 68 F. 864, 16 C. 
C.A. 42 

Ky.—Louisville, etc., R. Co. v. Ohio 
Valley Tie Co., 170 SW 633, 161 
Ky. 212. 

10 CJ p 506 note 46. 

49- U.S —Osborne v. Chicago & N 

W. R. Co., C C.Iowa 48 il^. 49, 
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reversed on other grounds 52 P. 
912, 3 CC.A 347. 

50- U.S,—^Minds V. Pennsylvania R. 
Co, DC Pa. 237 P. 267, affirmed 
Pennsylvania R. Co v. Minds. 244 
P. 53, 156 CCA. 481, affirmed 39 
set. 531, 250 U.S. 368. 63 LBd. 
1039. 

51- Mo —Alexander v. Chicago, M 
& St, P. R. Co, 221 SW. 712, 282 
Mo. 236. 11 A.LR 867. 

10 C.J. p 506 note 49 

52. U S,—^Meeker v. Lehigh Valley 
R Co., Pa. 35 S.Ct. 328, 236 US. 
412. 59 LEd 644 
10 C.J. p 506 note 50. 

53- U S.—^Meeker v. Lehigh Valley 
R Co., supra 

54. U.S.—Philadelphia & R. Ry. Co. 
V U. S, Pa, 36 set 354, 240 U. 
S 334, reversing, DC.. 219 F. 988. 

55. Mich —^Federal Gravel Coi v. 
Detroit & M Ry. Co, 248 N W- 
831, 263 Mich. 341—Federal Gravel 
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tion discriminated against is not necessarily barred 
from such relief because it has disposed of its 
physical properties pendente lite^fi A court of eq¬ 
uity, however, cannot in the first instance enjoin 
an alleged discriminatory practice where an admin¬ 
istrative question is presented which must first be 
determined by the interstate commerce commis¬ 
sion.®^ It is only when a ruling has been made by 
the commission that the powers of a court of equity 
can be invoked for the enforcement of the ruling 
if the carrier refuses to comply with it 

Before a court of equity will grant an injunc¬ 
tion, it must be fully satisfied that its orders will not 
likewise work a discrimination,®^ and an injunction 
will, of course, be denied where the evidence does 
not show that the rates complained of are discrim¬ 
inatory,®® or that injunctive relief can alter or rem¬ 
edy the situation It is not a prerequisite to in¬ 
junctive relief that plaintiff should have first estab- 
hshed his rights by an action at law and the fact 
that an action at law is given to recover triple dam¬ 


ages does not prevent a court of equity from enter¬ 
taining a bill to restrain the carrier from continuing 
illegal discrimination, and, when such a bill has 
been filed, it will assume jurisdiction over the whole 
matter and will award damages for the actual in¬ 
juries shown to have been sustained through the 

illegal discrimination.®^ 

Since the basis for injunctive relief must be an 
interference or threatened interference with a legal 
right of the petitioner, not a third person, it has 
been held that only shippers are real parties in in¬ 
terest, and that third persons, such as contract 
truck carriers, are not entitled to injunctive relief 
to restrain alleged discriminatory rates on the part 
of a railroad.®^ 

By interstate commerce commission. Suit may 
be maintained m equity by the interstate commerce 
commission to compel obedience to an order made 
by it forbidding the carrier to continue unjust dis¬ 
crimination.®® In an action of this character, if the 


Co. V. Detroit & M. Ry. Co., 226] 
N.W. 677, 248 Mich. 49, I 

Ohio —Quinn Coal Co. v. Hocking 
Valley Ry, 20 Ohio CirCt,N.S., 
420—Johnson Coal Mining Co. v. 
Hocking VaUey R. R. Co, 1 Ohio 
N.P,N.S. 385. 

10 CJ p 506 note 52. 

Discn-mi-natioii. ag'aiiist gravel coxib- 
pany 

(1) Act of railroad in organizing 
subsidiary corporation for produc¬ 
tion and sale of commercial gravel 
m competition with others, in selling 
gravel at price below cost of pro¬ 
duction to secure business of ship- 
pmg gravel, constituting unjust dis¬ 
crimination against other producers 
constituted violation of statute, en¬ 
titling injured party to injunctive 
relief —Federal Gravel Co. v, De¬ 
troit & M Ry. Co., 248 N.W. 831, 
263 Mich. 341. 

(2) Gravel company’s suit agamst 
railroad and a gravel company owned 
and operated by it, to enjom unlaw-* 
ful discrimination, resulting from 
railroad’s manipulation of freight 
rates in favor of gravel company 
and payment of its deficit, was held 
to be within the jurisdiction of a 
court of equity, under the adjudicat¬ 
ed cases as well as under statutory 
provisions —Federal Gravel Co v, 
Detroit & M. Ry. Co., 226 N.W 677. 
248 Mich 49. 

56. Mich.—Federal Gravel Co. v 
Detroit & M Ry. Co., 248 N.W. 
831, 263 Mich 341. 

57- U.S.—Cleveland & Western Coal 
Co V. Baltimore & O R. Co, D 
C.Ohio, 283 F 995—Corona Coal 
Co. v. Southern Ry. Co., D.CAia., 


266 P. 726. affirmed 43 S Ct. 91. 
260 XJS. 698, 67 LEd 470. 

Ohio —Socialist Co-Operative * Pub¬ 
lishing Co. V. American Express 
Co. 13 Ohio NP,N.S., 403. 

10 C.J. p 507 note 53. 

DistiibutioiL of assigned coal cars 
A suit to enjom a practice of a 
railroad company, in time of a short¬ 
age of coal cars, to deliver assigned 
cars, whether its own or those of 
other railroads or private owners, 
to mmes with which the owners had 
contracts for coal, counting them 
against the quota of such mines un¬ 
der their respective ratings, under 
Interstate Commerce Act § 1 par 12, 
as amended by Transportation Act 
Febr. 28, 1920, and distributing com¬ 
mercial cars only to fill such quotas, 
presented an admimstrative question 
for determination by the interstate 
commerce commission, and not with¬ 
in the jurisdiction of the district 
court—Corona Coal Co v Southern 
Ry Co.. DCJUa. 266 F 726. af¬ 
firmed 43 S.Ct. 91, 260 XJS. 698, 67 
LEd. 470 

58. TJ S.—Central Stock-Yards Co. 
V. Louisville & N- R. Co., CCKy., 
112 F. 823—^Farmers’ L. & T. Co 
V. Northern Pac. R. Co., CC.Wash., 
83 F. 249. 

59- Mo.—Chouteau v. Union R., etc., 
Co. 22 MoApp 286. 

10 C J. p 507 note 55. 

60. Pa.—^Roberts v Philadelphia, 
etc, R Co„ 22 PaDisL 935. 

Cease and desist order 

Evidence held to sustain finding 
that a railroad 2.63 miles m lengrth 
was but a terminal system for two 
railroad systems, thereby justifying 

867 


a cease and desist order restraining 
such systems from unfair discrimi¬ 
nation in TYiaking a charge for ship¬ 
ments delivered on such short lino 
but making no charge for such 
switchmg done on their own lines. 
—^Minneapolis Civic & Commerce 
Ass’n V. Chicago, M. & P. Ry. Co., 
158 NW. 817, 134 Minn. 169, af¬ 
firmed Chicago, M. & St. P. Ry Co. 
V. Minneapolis Civic & Commerce 
Ass'n, 38 set. 553, 247 US. 490, 62 
LEd. 1229. 

61- U S.—^U. S. V. Northern Pac. 
Ry. Co., D.C.Wash., 18 F.2d 299. 

Past violations * 

Where the discrimination alleged 
IS the leasing of property by the 
railroad to certain persons and cor¬ 
porations at a rental below the ac¬ 
tual value thereof, where such leases 
have expired at the time of the suit, 
an injunction against such leases 
will not be granted, as no injunc¬ 
tive decree can alter or remedy the 
situation, for the simple reason that 
past occurrences and events are not 
subject to preventive measures — 
U. S V Northern Pac. By. Co., D.C. 
Wash., 18 F 2d 299. 

62. Ohio —Scofield v. Lake Shore, 
etc., R. Co.. 5 N.E. 907. 43 Ohio 
St 571, 54 Am.R 846. 

63. Pa—^Roberts v Philadelphia, 
etc., R Co , 22 Pa.Dist 935 

64. N.C.—Carolina Motors Service 
V Atlantic Coast Line R Co, 185 
SE 479, 210 NC. 36, 104 A.L R 
1165. 

65. U.S. — Interstate Commerce 
CoTTiTTin V. Western New York & 
P. R Co., C.CPa, 82 F. 192. 

10 C.J. p 507 note 66. 
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carrier has been adjudged gfuilty of discrimination, 
it may be restrained from further violations of the 
act, but should not be enjoined in general terms 
from violating the act in the future in any par¬ 
ticular.®® 

By federal government. Under the Elkins Act, 
49 U.S.C.A. § 43, a proceeding against a common 
carrier to restrain it from discriminating in its 
rates may be maintained on behalf of the United 
States by one of its* law officers at the request of 
the interstate commerce commission,®^ or by such 
law officer on his own motion; and, at least where 
the matter does not involve an administrative de¬ 
termination, he may institute a proceeding to re¬ 
strain discrimination by carriers without prior m- 
vest^gation on the part of the interstate commerce 
commission.®® The statute applies not only to vio¬ 
lations of the Elkins Act subsequent to its enact¬ 
ment but also to every violation, whether previous¬ 
ly or subsequently committed,®® but only common 
carriers subject to the provisions of the act may 
be enjoined in such proceedings.^® 

By state government. Under appropriate stat¬ 


utory provision, a state attorney general has author¬ 
ity to maintain, in the name of the state, a suit 
to enjoin a carrier from putting a discriminatory 
and unlawful rate into effect 

§ 391. Suits against State Railroad 

Cominission 

A state railroad commission may be enjoined from 
fixing discriminatory rates or from penalizing a railroad 
for conforming to the orders of the interstate commerce 
commission as to rates. 

An order of a state railroad*^® or public service 
or utilities commission^® fixing unreasonably dis¬ 
criminatory rates may be enjoined, unless, on eq¬ 
uitable principles, such a remedy is unwarranted 
or unnecessary.^^ Also, where the interstate com¬ 
merce commission has ordered a railroad to dis¬ 
continue discriminatory rates contrary to the orders 
of a state railroad commission, the railroad may 
temporarily enjoin the state commission from su¬ 
ing it for damages or penalties or otherwise penal¬ 
izing It for conforming to the orders of the inter¬ 
state commerce commission but a railroad has 
no right to enjoin such a commission from enforc- 


66. TJ.S—New York, N. BL & H R 
Co V. Interstate Commerce 
Coromn, Va. 26 StCt 272, 200 U. 
S. 361, 50 L. Ed. 515 
10 CJ. p 507 note 67. 

67- U.S.—^Missouri Pac. R, Co. v. 
U. S.. Kan., 23 S Ct 507, 189 TJ. 
S. 274, 47 li Ed. 811—U. S. v. Mich¬ 
igan Cent. R Co, C.CI1L, 122 F. 
544 

10 C.J. p 507 note 61. 

Prior to the passage of the Xlkiiis 
Act the government was without 
power to commence a proceeding in 
equity against a common earner 
to restrain it from discriminating 
in its rates, especially where there 
had been no antecedent order of the 
interstate commerce commission for¬ 
bidding the alleged discrimination 
and a failure of defendant to comply 
with the order—U S. v Atchison, T. 
& S. F. Ry. Co., C C.Mo, 142 F. 176— 
10 C J. p 507 notes 59, 60. 

68- IT S —^U. S V. Milwaukee Re¬ 
frigerator Transit Co., C.C Wis., 
145 F. 1007. 

€9- U S —TJ S. V. Michigan Cent 
R Co. CC-Ill, 122 F 544. 

10 C J. p 507 note 64. 

76. US —U S V Union Stockyard, 
etc, Co., 192 F 330, affirmed 33 
S.Ct. 83. 226 US. 286, 57 L.Ed 
226. 

71- Ala.—State v. Louisville & N 
R Co, 72 So 494, 197 Ala. 203. 

72- Miss. — Mississippi Railroad 
Commission v Mobile & O. R. Co, 
123 So 876, 154 Miss. 871. 


Order not negative in character 

“Railroad Commission’s order 
which affirmatively found that spe¬ 
cial discriminatory rate between cer¬ 
tain pomts which railroads publish¬ 
ed inadvertently was, and had been 
since its publication, legally in ef¬ 
fect between such points and inter¬ 
mediate points, and that rate was 
properly applicable ‘between inter¬ 
mediate points, and which denied 
carriers right to cancel rate, was not 
a negative order which courts will 
refuse to enjoin, smee railroad com¬ 
panies, being common carriers, were 
bound to transport freight offered 
to them, and effect of order was to 
require carriers to continue to ap¬ 
ply discriminatory rate.”—Missis¬ 
sippi Railroad Commission v. Mo¬ 
bile & O. R Co., 123 So. 876. 154 
Miss. 871. 

Ail intza-state rate on fertilizer 
material originally granted by a 
railroad to establish a new industry 
and which was less than one half 
the rate prescribed by the state rail¬ 
road commission for similar hauls 
of the same material m the same 
quantities m other places, some of 
which are competitors in the market, 
to the place to which the rate in 
controversy was granted, is discrim¬ 
inatory, and the order for its en¬ 
forcement may be enjoined, regard¬ 
less of whether it is unremunera- 
tive—Atlantic Coast Line R Co v. 
Tranmnell, DCGa., 287 F. 741. 

73. Kan.—Atchison, T & S F Ry. 

Co V. State Public Service Com¬ 
mission. 287 P. 608. 130 Kan. 478 
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—^Missouri, K & T. Ry. Co. v. 
Public Utilities Commission. 172 
P. 1022, 103 Kan 111. 

74. U S —Atlantic Coast Line R Co. 

V. Trammell. I>C.Ga, 287 F. 741. 
jPreif'miiiaTy Injunction. 

A carrier which had originally es¬ 
tablished a rate for transportation 
of two commodities between desig¬ 
nated pomts which had existed for 
twenty years, except as affected by 
the horizontal increases and reduc¬ 
tions during government control, and 
which had acquiesced for more than 
a year in an order of the state com¬ 
mission continuing that rate in ef¬ 
fect, and made no showing that any 
considerable damage would be suf¬ 
fered by the refusal of a prelimi- 
inary injunction, is not entitled to a 
preliminary injunction to restrain 
the enforcement of that rate by 
the state commission, Where the an¬ 
swer of the commission averred it 
was about to formulate a general re¬ 
vision of this and other rates.—At¬ 
lantic Coast Line R Co. v. Tram¬ 
mell, DCGa, 287 F 741 
75- U S —Eastern Texas R. Co v 
Railroad Commission of Texas, 
D C Tex, 242 F. 300, appeal dis¬ 
missed Looney v. Eastern Texas 
R Co, 38 S.Ct. 460, 247 US. 214, 
62 LEd 1084. 

XnjuiLctioiL erroneously issued 

Injunction setting aside Arkansas 
railroad commission’s order sus¬ 
pending mtra-state commodity tariff 
on theory that interstate commerce 
commission had declared exisUng 
tariff discriminatory, was held to 
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mg freight rates which it has established, on the 
ground that they unreasonably discriminate against 
shippers, nor is such a remedy available to a rail¬ 
road on the ground that the rate discriminates 
against it, unless the discrimination amounts to a 
denial of the equal protection of the laws guaran¬ 
teed by the Fourteenth Amendment to the consti¬ 
tution of the United States.^® 

In a suit by a local chamber of commerce to en¬ 
join the enforcement of an order of the railroad 
commission fixing rates between cities, the mer¬ 


§ 392 

chants doing business along the line of the road 
may properly be joined as plaintiffs.^^ 

The burden of proof is in all cases on the com¬ 
plaining party to show that the rates are unjust 
and discriminatory,78 and the general rules as to 
evidence^® and trial*® apply- Where there is no 
complaint as to the rates from the standpoint of 
revenue to the carriers, the court must assume that 
the rates are sufficiently high, if the same average 
is maintained, to furnish sufficient revenue.*^ 


CABBIEB8 


4. Status of Contbacts in VioiiAtion op STArurj^s against Discrimination 


§ 392. Contracts in Violation of Interstate 
Commerce Law 

Contracts in violation of the Interstate Commerce 
Act are void. 

Contracts which are in violation of the provi¬ 


sions of the Interstate Commerce Act prohibiting 
unjust discrimination are void and unenforcea¬ 
ble,*^ at least to the extent that they are indivisible 
in the sense that the legal part may not be sepa¬ 
rated from the illegal.** Such contracts are sub- 


have been erroneously issued.—Ar¬ 
kansas Railroad Commission v. Chi¬ 
cago. R I & P. R Co. 47 S.Ct 724. 
274 U.S. 597, 71 LEd 1224. 

76L tr.S.—Arkadelphia Milling Co. v. 
St. Louis Southwestern Ry. Co, 
Ark., 39 set. 237, 249 TT.S 134. 
63 LEd. 517, motion denied 39 S. 
Ct. 237. 249 U.S. 134, 63 L-Ed. 617. 
Contract carrier 

A suit by a contract carrier 
against a state department of public 
service to enjoin the enforcement of 
its order fixing rates to be charged 
by contract carriers on the ground 
that there was a discriTnination in 
favor of special carriers was dis¬ 
missed, it being considered that there 
was a difference in the two types of 
carrier justifying the apparent dis¬ 
crimination.—Prater v Department 
of Public Service of Washington, 
Wash. 60 P 2d 238. 

77. Tex—State R. Commn. v Gal¬ 
veston Chamber of Commerce, 115 
SW. 94, 51 TexCiv.App. 476 

78L Tex.—State R. ComniTi v Gal¬ 
veston Chamber of Commerce, su¬ 
pra 

10 C.J. p 508 note 69. 

79- Tex —Galveston Chamber of 

Commerce v. State R ConrnnTi , Civ. 
App . 137 S.W 737 
10 C J. p 508 note 69 [b]. 

80. Question of fact 

Whether town, granted exception 
by railroad commission to general 
rule compelling shippers of cotton 
for warehousing from or past bond¬ 
ed warehouses to pay more freight, 
offered better market for cotton than 
city wherein warehouse of company 
sumg to enjoin enforcement of ex¬ 
ception as discriminatory was locat¬ 
ed was matter of fact for trial court 
on conflicting evidence —Railroad 
Commission of Texas v. San Antonio 


Compress Co, Civ App, 264 S-W. 214. 

error denied 278 SW. 1115. 114 Tex. 

582. 

81- Tex.-=—Galveston Chamber of 

Commerce v. State R. Commn, Civ. 
App.. 137 S.W. 737. 

82. U S —Chesapeake & O. Ry Co. v. 
Westinghouse, Church, Kerr & Co, 
46 set 220, 270 US. 260, 70 L.Ed 
576, affirming 123 S.E. 352. 13S Va 
647, certiorari granted 45 S Ct 98, 
266 US 598. 69 LEd 460. 

Kan —Parker Com Co. v. Chicago, 
B & Q. R. Co., 244 P. 240. 120 Kan 
484. 

Mo.—Security Stove & Mfg. Co. v. 
American Ry Express Co, 51 S 
W.2d 572, 227 Mo.App 175—Cicardi 
Bros. Fruit & Produce Co. v. Penn¬ 
sylvania Co, 213 S.W. 531, 201 Mo. 
App 609. 

N J.—^Lehigh Valley R. Co v. United 
Lead Co., 133 A- 290, 102 NJLaw 
545 

N.C —McLemore v. Atlantic Coast 
Line R. Co. 154 S.E 390, 199 N.C. 
264—Edenton Cotton Mills v. Nor¬ 
folk Southern R Co, 100 SE 341, 
178 N.C 212 

Ohio.—Carollo v. Railway Express 
Agency, 3 N.E 2d 659, 52 Ohio App. 
272. 

Pa.—Pennsylvania R. Co. v. Camer¬ 
on, 124 A. 638. 280 Pa. 458. 

Tex—^Texas & P. Ry. Co v West 
Bros, Com App., 207 S.W. 918, af¬ 
firming in part and reversing in 
part St. Louis, L M. & S Ry. Co 
V West Bros., Civ.App., 159 S.W. 
142, rehearing denied Texas & P 
Ry. Co V. West Bros., Com App, 
214 S W 808—Fort Worth & R. G 
Ry. Co V Bums, Civ.App., 242 S 
W 295. 

Va—Norfolk Tidewater Terminals v 
Norfolk & P. Belt Line R Co, 195 
SE 684 

Wis.—^Holt Lumber Co. v. Duluth, S 

869 


S & A. Ry. Co., 238 N.W. 839, 206 
Wis 77 

10 C J p 509 note 79. 

Agreo^m^^'nt to pay 

AlU agreement by a carrier to pay 
damages, not occurring on its Imes, 
to goods shipped in interstate com¬ 
merce under a bill of lading provid¬ 
ing that no carrier shall be liable for 
loss other than on its own Imes, is 
unenforceable—Southern Ry Co. v. 
Lewis & Adcock Co., 201 SW. 131, 
139 Tenn. 37, LRA1918C 976. 

Xu equity 

Equity can dedme to enforce ship¬ 
per's notes and pledges to railway's 
subsidiary if constituting devices to 
effectuate rebates or special privi¬ 
leges —Kerr v. Southwestern Lumber 
Co of New Jersey, G.C.A.Tex., 78 F. 
2d 348, affirming, D.C, Southwestern 
Lumber Co. of New Jersey v. Kerr, 

11 F Supp 253, and certiorari denied 
Kerr v. Southwestern Lumber Co. of 
New Jersey, 56 S Ct 130, 296 U.S. 
611, 80 LEd, 433. 

Supplemental agreement ineffectual 
Original agreement for operation 
of private loggrmg railroad, which 
was illegal because providing for a 
preference in violation of the Inter¬ 
state Commerce Act, was not validat¬ 
ed by a supplemental agreement re¬ 
quiring payment to carrier for fu¬ 
ture use of rails.—^Holt Lumber Co 
V Duluth, S. S & A Ry Co, 238 
NW. 839, 206 Wis 77 
S3. U.S —Central R Co of New 
Jersey v. U. S. Pipe Line Co, C.C. 
A.Pa., 1 P.2d 866, affirmmg, DC., 
290 F. 983. 

10 C J p 509 note 79 Cbj. 

Separable pxovisiou not invaiid'ited 
Provisions in an express company's 
receipt for a shipment which were 
invalid under the Cummins amend¬ 
ment, as amended by Act August 9, 
1916, Comp St. § 8604a, such as limi- 
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ject to the general rule that a party to an illegal 
contract cannot set up a case in which he must 
necessarily disclose an illegal purpose as the 
groundwork of his claim.®^ 

One of the principal purposes of the Interstate 
Commerce Act was to enjoin on carriers the posi¬ 
tive duty to establish schedules of reasonable rates 
which should have a uniform application to all, 
and which should not be departed from as long as 
the established schedule remains unaltered in the 


manner provided for by law,*® and the effect of 
its enactment has been entirely to abrogate the 
right of private contract between the shipper and 
the carrier, as far as interstate transportation of 
freight IS concerned.*® Under the Act the pub¬ 
lished tariff may not be avoided, enlarged, or 
varied by the shipper and the carrier through 
express or implied contract,*"^ or through the tort 
of the carrier,** and neither party is permitted, 
to release the other from any liability imposed 


tation of the carrier’s liability to 
transportation over its own lines, 
which were separable from the provi¬ 
sion permitted by that amendment, 
limiting- the liability to a stated val¬ 
ue, unless greater value was de¬ 
clared, do not invalidate the latter 
provision.—American Ry. Express 
Co. v. Liindenburg, 43 S Ct. 206, 260 
TJ.S 584, 67 li Ed. 414. reversing 

Lindenburg v. American Ry. Express 
Ob , 106 S.B. 884, 88 W.Va. 439. 

84. U S —Oregon Short Line R Co 
V American Smelting & Refining 
Co, CCA.Utah, 269 F. 898. 

88. U S —^Texas, etc, R Co v Abi¬ 
lene Cotton Oil Co, Tex, 27 S Ct 
350. 204 US. 426, 51 LEd. 553, 9 
Ann Cas 1075. 

10 C J p 510 note 81* 

Purpose of act to prevent unjust dis¬ 
crimination generally see supra § 
350. 

"Purpose of the act in requirmg 
tariffs containing the rates of car¬ 
riers to be filed was to secure uni¬ 
formity, to secure the same treat¬ 
ment to all shippers alike by re¬ 
quiring them to pay one rate as es¬ 
tablished. published, and posted.”— 
Central R- Co of New Jersey v. tJ. 
S. Pipe Lme Co, CC.APa., 1 P2d 
866, 868, affirming, DC, 290 F. 983. 

"Purpose of congress in the enact¬ 
ment of section 6 of the Interstate 
Commerce Act, as amended by Hep- 
bum Act, § 2, is obviously to provide 
for a system of tariff schedules, rates, 
fares, and charges which would be 
uniform and consistent and apply 
without discrimination or favoritism 
to all shippers similarly situated.”— 
Alton & S. R R. V. U. S, D.C.Cal, 
49 F2d 414, 422. 

8G. U.S —St. Louis-San Francisco 

Ry. Co. V. Lawrence, DCOkl, 30 
P.2d 458, affirmed Lawrence v. St 
Louis-San Francisco Ry. Co, 49 S. 
Cl 106, 278 US. 228, 73 LEd 282 
—^Beaumont, S L & W Ry Co. v 
Magnolia Provision Co, C C ATex, 
26 F2d 72, affirming, DC, Magno¬ 
lia Provision Co v Beaumont S 
L & W. Ry. Co., 20 F2d 384, cer¬ 
tiorari denied Beaumont, S. L. & 
W Ry. Co V Magnolia Provision 
Co., 49 set 23, 278 US 620. 73 
LEd. 542—Ingalls v. Marne Cent. 


R Co, DC Me, 24 F 2d 113. sup¬ 
plemental opinion, 49 F.2d 631. 

NM.—^Enderstein v Atchison, T & 

5 F. Ry- Co, 157 P 670, 21 N.M 
548 

Pa—^Kaplan v Director Creneral of 
Railroads, 78 Pa Super. 195 
Tenn —Oman v Tennessee Central 
Ry. Co., 7 TennApp 141. 

Wis.—Northern Wisconsin Produce 
Co V. Chicago & N W. Ry Co, 234 
NW. 726, 203 Wis 549—Wirch v 
Chicago, M. & St P. Ry Co., 222 
NW. 232. 197 Wis 316—Chicago 

6 N W. Ry. Co V- J. I Case Plow 
Works. 180 NW. 846. 173 Wis 237 
—Chicago, I & L. Ry Co v. Pe¬ 
terson. 169 NW. 558. 168 Wis. 193 

10 C.J p 510 note 82 

Special contracts prohibited 

Under the Interstate Commerce 
Act, neither the carrier nor the ship¬ 
per are permitted to engage in any 
contract different from that open to 
■the general public, or which imposes 
any additional advantages to the 
shipper or more extended duties on 
the part of the earner—Adams Ex¬ 
press Co. V. Burr Oak Jersey Farm, 
206 S.W. 173, 182 Ky. 116. 

87. U S —Keogh v. Chicago & N. W 
Ry. Co, Ill. 43 set. 47, 260 US. 
156, 67 LEd 183. affirming, CC 
A, 271 F 444, certiorari denied 41 
sot. 537. 256 US 699, 65 LEd 
1177—^American Ry. Express Co. v 
Amencan Trust Co, CCA Ind, 47 
F.2d 16, reversmg, D.C., American 
Trust Co V. American Ry. Ex¬ 
press Co, 42 F.2d 272, and certio¬ 
rari denied 52 S.Ct. 13, 284 U S. 
629, 76 L.Ed. 536—^Ingalls v. 

Maine Cent. R Co., D.C.Me. 24 F. 
2d 113, supplemental opinion, 49 
F2d 631—^J. C. Famechon Co. v. 
Northern Pac R Co, C C AMinn , 
23 F 2d 307, affirmmg, D.C, 11 F. 
2d 312 

Ala—^Louisville & N. R. Co. v A EL 
Cleaver & Co, 101 So. 597, 211 Ala. 
661. 

IlL—Davis V. Keystone Steel & Wire 
Co.. 148 NE. 47. 317 Ill. 278— 
Chicago & B I Ry Co v. Chicago 
Heights Terminal Transfer R. Co, 
147 N E 666, 317 Ill. 65. error dis¬ 
missed 46 set. 207, 270 U.S 626, 
70 LEd 767. 

Ean.—Atchison, T & S. F. Ry. Co. 
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V F. EL Stannard & Co, 162 P. 

1176. 99 Kan. 720, LRA1917C 

1124 

La—^Davis v Ferguson, 132 So. 289. 
17 La App 149. 

Me—Grant v. American Ry Express 
Co., 139 A 784. 126 Me. 489. 

Minn —^Minneapolis, St. P. & S S 
M Ry. Co. V Reeves Coal Co, 181 
NW 335, 148 Minn. 196, 14 ALR 
405 

Miss.—Mobile & O. R. Co v. Jen¬ 
sen, 139 So 840, 162 Miss 741. 

Mo—Cicardi Bros Fruit & Produce 
Co. V. Pennsylvania Co., 213 S.W. 
531, 201 Mo App. 609 
N.T.—Stevens v. Atchison, T. & S. F 
Ry. Co, 202 NT.S 195, 207 App 
Div. 442, affirmed 147 NE 200, 239 
I N.T. 572, certiorari denied 45 S Ct 
463, 267 US. 603, 69 LEd. 809— 
Dickerson v. Bne R Co, 169 N. 
YS 5. 181 AppDiv. 815 
Tex.—City Nat. 3Bank of El Paso v. 

El Paso & N. E Ry. Co., Civ.App, 

I 225 SW 391, certiorari granted 42 
S Ct. 461. 258 U S 616, 66 L.Ed 792, 
and affirmed 43 S.Ct 640, 262 US 
695, 67 L Ed. 1184 

Va—^McGuire v Atlantic Coast Line 
R. Co, 118 S.E 225, 136 Va. 382. 
Wash—^Pacific Fruit & Produce Co. 

V Northern Pac. Ry. Co, 186 P. 
852, 109 Wash. 481, 10 ALR. 337. 

10 C J. p 510 note 83. 

Keason for rule 

This stringent rule prevails, be¬ 
cause otherwise the paramount pur¬ 
pose of congress—prevention of un¬ 
just discrimination—^might be de¬ 
feated.—Keogh V. Chicago & N W. 
Ry Co. Ill, 43 set. 47, 260 US. 
156 67 LEd 183, affirming, C.CA, 

271 F. 444, certiorari denied 41 S Ct. 
537, 256 U.S 699, 65 LEd. 1177 

Payment of a schedule freight rate 
binds both shipper and carrier to the 
observance of the conditions and 
limitations of such schedule as filed 
with the interstate commerce com¬ 
mission—^Tuller V Chicago, R. L & 
P. Ry. Co, 168 NW. 301, 186 Iowa 
1070. 

88. U S —Keogh v. Chicago & N W. 
Ry. Co., Ill. 43 set. 47, 260 U.S 
156, 67 LEd. 183, affirming, C.C. 
A, 271 F 444. certiorari denied 41 
set. 537. 266 U.S. 699. 65 LEd. 
1157. 
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89. Ill—New York Cent- R Co v. 

Lehigrh. Stone Co, 220 Ill App. 563 
Minn—^Minneapolis, St P. & S S M 
Ry Co V Reeves Coal Co, 181 N. 
W 335. 148 Minn. 196, 14 A-L-R 
405 

Prepayment of freig^kt 

Carrier engaged in interstate com¬ 
merce could not, in view of Inters 
state Commerce Act § 6 subs 7, 49 
IT S C A. § 6 (7), waive terms of pub¬ 
lished tariff requiring prepayment of 
freight and agree that terminal car¬ 
rier, as its agent, appropriate and 
apply money collected by it in liqui¬ 
dation of freight charges due by 
other persons to payment of freight 
for which original consiErnee became 
initially liable and substitute under¬ 
taking of terminal carrier so to make 
collections and apply them to con¬ 
signee’s obligation.—Monongahela 

Ry Co. V. Read, 127 A. 739, 147 Md 
144. 

90- TJ.S —Louisville N. R. Co. v. 
Central Iron & Coal Co., Ala., 44 
S.Ct 441. 265 n.S 59, 68 Ii.Ed 900, 
affirming, CCA, 284 P. 250—Pitts¬ 
burgh, C, C & St. Li. Ry. Co v. 
Fmk. 40 set 27, 250 I7.S. 577, 63 L. 
Ed. 1151, reversing Pink v. Pitts¬ 
burgh, C,, C & St. L. Ry. Co, 19 
Ohio Cir.Ct.R,N.S., 103-^Eagle Cot¬ 
ton Oil Co. V Southern Ry Co, D. 
C.M 1 SS., 46 P2d 1006, reversed on 
other grounds, CCA., 51 P.2d 443, 
certiorari demed Southern R. Co. 
V. Eagle Cotton Oil Co., 52 S Ct. 
130, 284 US. 675, 76 L.Ed. 571— 
Pillsbury Flour Mills Co. v. Great 
Northern Ry, Co., CC.A.Minn, 25 
P2d 66—^Ingalls v Mame Cent. R 
Co., D C.Me, 24 F 2d 113, supple¬ 
mental opinion, 49 P 2d 631—^Pa- 
mechon Co v. Northern Pac. R. 
Co., C.C.AMinn. 23 P.2d 307, af¬ 
firming, DC, 11 P 2d 312—New 
York & Pennsylvania Co. v Bavis, 
DCN.Y.. 8 P.2d 662—Central R 
Co. of New Jersey v. U. S. Pipe 
Line Co, CCA.Pa, 1 P.2d 866, af¬ 
firming, D.C, 290 P. 983—Davis v. 
Southern Pac. Co., DCCaJ, 235 P. 
731. 

Ala.—Alabama Great Southern R. 
Co V. Brown, 144 So 124, 25 Ala 
App; 243 

Ark.—^Missouri Pac R Co. v. Pfeif¬ 
fer Stone Co, 266 S.W. 82, 166 Ark 
226 

Del—Windsor v, American Ry. Exp. 

Co, 143 A 37. 4 WWHarr. 16. 
HI. —Davis V Keystone Steel & Wire 
Co., 148 NE 47, 317 IlL 278—Chi¬ 
cago & E I Ry. Co. V. Chicago 
Heights Terminal Transfer R. Co., 
147 NE 666, 317 HL 65. error dis¬ 
missed 46 set. 207. 270 U.S. 626, 
70 LEd 767 

Iowa—Sheldon v. Chicago, B & Q 
R Co, 169 NW. 189, 184 Iowa 865. 


Kan.—Kanotex Refining Co. v. Atchi¬ 
son, T. & S. P. Ry Co., 46 P.2d 16, 
142 Kan 139—^Parrar v. Perkins, 
251 P 440, 122 Kan. 141. 

Me—Grant v. American Ry. Express 
Co, 139 A 784, 126 Me 489 
Mass—^New York Cent. & H R R. 
Co V. York & Whitney Co, 119 N 
E 855, 230 Mass. 206. affirmed in 
part and reversed in part on other 
grounds 41 S.Ct. 509, 256 U.S. 406, 
65 LEd 1016. 

Mich—^Michigan Cent. R Co. v. Clas- 
py, 226 N.W. 216, 247 Mich. 549. 
Minn.—^Minneapolis, St P & S. S. M 
Ry. Co. V. Reeves Coal Co, 181 N..^ 
W. 335, 148 Minn- 196, 14 AL R. 
405. 

Miss.—Brookhaven Lumber & Mfg. 
Co. V Mississippi Cent. R. Co, 122 
So. 472, 154 Miss. 303—Lexington 
Compress & Oil Mill Co. v. Yazoo 
& M V. R. Co., 95 So 92, 131 Miss. 
49—Southern Ry. Co. in Mississip¬ 
pi V- Buckeye Cotton Oil Co., 89 So- 
228, 126 Miss 562 

Mo—^Mobile & O. R. Co. v Southern 
Sawmill Co, 251 S.W. 434, 212 Mo. 
App 117—^Mobile & O R Co v. 
Laclede Lumber Co, 216 S.W 798, 
202 Mo App. 630—Cicardi Bros. 
Pruit & Produce Co. v Pennsylva¬ 
nia Co., 213 S vV. 531, 201 Ido A.pp 
609—Sunderland Bros. Co. v. Bal¬ 
timore & O S. W. R Co, 190 S.W. 
650, 196 MoApp. 154. 

N.Y.—Stevens v Atchison, T & S 
F. Ry Co., 202 N Y.S. 195, 207 App 
Div 442, affirmed 147 N.E 200, 239 
N Y. 572, certiorari denied 45 S.Ct. 
463, 297 U.S. 603, 69 L Ed 809— 
Lehigh Valley R Co. v. Weyant, 
165 N.Y.S. 391 

N.C —Edenton Cotton Mills v. Nor¬ 
folk Southern R Co, 100 SE. 341, 
178 N C. 212. 

Ohio.—^New York, C. & St. L. R Co 
V. Miller City Tile Co., 19 Ohio N. 
P..NS., 244. 

Okl—St Louis, L M. & S Ry. Co. v. 

McNabb, 162 P. 811. 63 Okl 87. 

Pa—^Pittsburgh & L. E. R Co v. 
South Shore R Co, 107 A 680, 264 
Pa. 162—^Erie R Co. v. Ejreitner 
Bros, Inc, 3 PaDist. & Co. 251 
Tenn —Oman v Tennessee Cent Ry 
Co., 7 Tenn App. 141 
Tex—^Houston & T C Ry. Co. v. 

Ahlers, Civ App, 274 S.W 333 
WVa—Whitaker Glessner Co v. 
Wheeling Terminal Ry. Co., 127 S. 
B 639, 99 W.Va. 38. 

10 CJ P 431 notes 9. 16, 17, p 511 
note 93. 

Accomodations and facilities 

(1) Agreements to furnish ac¬ 
commodations or facilities not con¬ 
templated hy the published tariffs 
are void and unenforceable. 

U.S —Davis V Cornwell, 44 S Ct 410, 
264 U.S. 560, 68 L.Ed 848, revers-^ 
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ing Cornwell v. Davis, 213 P 218, 
66 Mont. 100. 

Kan.—^Parker Com Co v. Chicago, B. 
& Q. R Co.. 244 P. 240, 120 Kan- 
484. 

Md.—American Ry Express Co. v. 
Peninsula Produce Exch, 130 A 
346, 148 Md. 465—^Monongahela Ry. 
Co V. Read, 127 A 739, 147 Md. 
144. 

N.Y—Siebert v. Brie R Co., 179 N.Y. 
S 136, 189 App Div. 586—^Emil 

Grossman Mfg Co v. New York 
Cent. R Co, 169 NYS. 213, 181 
App.Div. 764. 

(2) Accordingly, a discriminatory 
agreement of initial carrier to pro¬ 
tect less than carload shipment of 
eggs from cold beyond initial line 
was void.—Northern Wisconsin Pro¬ 
duce Co. V. Chicago & N W. Ry. Co, 
234 N.W. 726, 203 Wis. 549. 

Agiee-nimt with conslgtiee 

(1) Freight charges must coin¬ 
cide with rate fixed by law, notwith¬ 
standing contrary agreements be¬ 
tween consigruee and earner —^Dare v. 
New York Cent. R Co.. C.C AN.Y., 20 
F.2d 379. 

(2) An agnreement by the consignee 
to pay more than the legal rate on 
interstate shipment does not render 
him liable for any amount ih excess 
of such legal rate.—A M Lewin 
Lumber Co v. Louisville & N Ry. 
Co., 19 Ohio App. 152. 

If caxciex violates the Act § G 49 

U. S.CA § 6, requiring the establish¬ 
ing and posting of rates, this will 
not make valid a contract, which is 
m violation of §§ 2, 3 of the Act, 49 
U S C.A §§ 2, 3, prohibiting discrim¬ 
ination in rates.—^Foster Lumber Co. 

V. Atchison, T & S. F Ry Co., 194 
SW '281, 270 Mo. 629, L.RA1918A 
768. 

IncliLsioii of aztufie among commo¬ 
dities beaxmg lower rates, although 
desirable from transportation stand- 
pomt, cannot be accomplished by ar¬ 
bitrary departure from tariff.—■ 
Southern Ry Co. v- Eichler, C.CA 
Mo. 56 F2d 1010. 

Specific pexform»-'n<*e denied. 

In view of Interstate Commerce 
Act §§ 2, 3. 12. 49 use A §§ 2, 3, 
12, where railroad company filed with 
interstate commerce commission 
tariffs in proper form, published as 
required hy such act, regulating 
charges for hauling slag, etc., &om 
iron and steel nmils located on rail¬ 
way, contract between iron millown- 
er and railroad company, executed 
before passage of act, by which rail¬ 
road agreed to haul away wastage 
without pay, as consideration for 
deed to right of way, cannot be spe¬ 
cifically enforced.—Whitaker Gless- 
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made,®i although they are unjust,®^ or are in vio¬ 
lation of the long and short haul clause of the 
Act,® 3 or were not published in the form and man¬ 
ner provided by rulings of the commission,®^ unless 
and until they are changed in the manner provided 
by law.®® In fact the Act is violated although 
rates below those published are offered to ship¬ 
pers similarly situated and it is shown that m 


the particular case involved no harm has resulted,®® 
and shippers, carriers, and consignees alike are pre¬ 
sumed to know the law and understand that the 
fates charged or the services furnished can law¬ 
fully be only such as are prescribed by the tariff.97 
However, where freight is shipped solely for the 
use and benefit of the carrier itself, the rates 
may be below those published,®® Also, it has been 


ner Co v. Wheeling- Terminal Ry 
Co . 127 S E 639, 99 W'-Va 38. 

Strict compliance with statute 

The provision of the Interstate 
Commerce Act to the effect that a 
carrier shall not charge or receive 
any different compensation, whether 
grreater or less, than that shown by 
the filed and published schedule of 
rates must be strictly complied with 
because it is necessary to carry out 
the purpose of congress to prevent 
unjust discrimination.—^Beaumont, S. 
Li & W Ry. Co. V. Magnolia Provi¬ 
sion Co, C.CA.Tex., 26 P.2d 72, af¬ 
firming, D C , Magnolia Provision Co. 
V. Beaumont S L & W Ry. Co, 20 
F 2d 384, certiorari denied Beaumont, 
S Li & W. Ry Co V. Magnolia Pro¬ 
vision Co, 49 set 23, 278 U.S 620, 
73 LiEd. 542 

Switc^ii-ng and spottmg charges 
CD Contract to pay additional 
amount for performmg spotting 
service by special engine and crew, 
which service is covered by tariff, 
IS both without consideration and il¬ 
legal —Chesapeahe & O Ry. Co. v 
Westinghouse, Church, Kerr & Co, 
46 S-Ct. 220, 270 ITS 260, 70 L..Ed. 
576, affirming 123 SE. 352, 138 Va 
647, certiorari grranted 45 S.Ct. 98, 
266 U S. 598, 69 Ii.Ed. 460. 

w 

(2) A railroad company owning a 
short line operated as a facility to 
a large steel plant, and engaged in 
switching and placing cars received 
from plaintiff, an interstate earner, 
could not recover compensation from 
plaintiff, where no schedule of rates 
had been filed by plaintiff, as pro¬ 
vided by Interstate Commerce Act — 
Pittsburgh & Lr. E. R Co v. South 
Shore R. Co, 107 A 680, 264 Pa. 162. 

(3) Movement of cars from wharf 
track, where bananas were loaded, to 
team track, where most of them were 
sold, was not for railroad company's 
convemence, and it was required to 
collect the switching charge there¬ 
for, as per its tariffs and schedules 
on file with the interstate commerce 
commission.—S. v. lllmois Cent. 
R Co , D C La., 230 P 940 

91. Or—Oregon-Washingrton R & 
Nav. Co V Cascade Contract Co, 
197 P 1085, 101 Or 582, petition 
denied 200 P. 1034, 101 Or. 582. 

92. U.S—Davis V Praine Pipe Lme 
Co. C.CAK 3 T 1 , 298 F 393 

93. U.S.—Beaumont, S. L. & W. Ry. 


Co. V. Magnolia Provision Co, C 
CATex., 26 P 2d 72, affirming. D 
C., Magnolia Provision Co v Beau¬ 
mont, S. L & W' Ry. Co. 20 P.2d 
384, certiorari denied Beaumont, 
S. L & W. Ry Co. V Magnolia 
Provision Co, 49 SCt. 23, 278 U.S. 
620, 73 LEd. 542. 

94L U.S—^Magnolia Provision Co. v. 
Beaumont, S L & WT Ry. Co, D. 
C Tex, 20 F 2d 384, affirmed, C C.A, 
Beaumont, S. L. & W" Ry. Co. v 
Magnolia Provision Co., 26 F 2d 
72, certiorari demed 49 S Ct. 23, 278 
U.S. 620. 73 L Ed. 542. 

95. Mo.—^Mobile & O. R Co. v 
Southern Sawmill Co, 251 S.W. 434, 
212 MoApp. 117. 

Fxlutiiig new schedules 

If a tariff rate was unreasonable, 
the only way it could be changed so 
as to relieve the carrier from the 
obligation of applymg -that rate was 
to require the earner, under Inter¬ 
state Commerce Act § 6, 49 U S C A 
S 6, to print new schedules showmg 
the changes, or by indicating them 
on schedules already enforced —^Mo¬ 
bile & O R. Co V. Southern Sawmill 
Co. 251 S.W. 434, 212 Mo.App. 117 

9GL U S —^Davis v. Southern Pac 
Co , D C Cal., 235 F 731. 738. 

‘Tt was competent for Congrress to 
provide ways and means whereby 
uniformity and equality in the mat¬ 
ter of railroad rates might be se¬ 
cured to those who were compelled to 
make use of public utilities. It was 
also competent for it, in its wisdom, 
to determine the means whereby dis¬ 
crimination, nonuniformity, and in¬ 
equality, as among shippers, might 
be most advantageously perpetrated 
In that spirit, as a means of putting 
it beyond the power of a carrier to 
do that which might give it the op¬ 
portunity of mdulging m discrimina¬ 
tory practices, it was likewise com¬ 
petent for that body absolutely to 
prohibit the doing of those things 
which might become the cloak of un¬ 
bridled discrimination and favorit¬ 
ism This Congress has done in 
saying that there shall be no depar¬ 
ture from the published tariffs. So 
it will not do, in my judgment, to say 
merely -that as long as no discrimina¬ 
tion apparently results, a earner may 
do any and all of the things prohibit¬ 
ed by the act. Congress has said 
these prohibitions are necessary, pre¬ 
sumably to attam the end desired 
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It IS not open to this court, then, the 
end apparently having been attained, 
to hold the prohibitions unnecessary 
and their enactment a futility If 
the Commerce Act is to be made an 
efficient mstrumentality m the aboli¬ 
tion of special privileges and the 
equalizing of rates, which, as demon¬ 
strated by repeated amendments, has 
been the aim, the practices which 
Congrress in its wisdom and compet¬ 
ency saw proper to prohibit must be 
regarded at all times as being under 
the ban of ‘the law.”—Davis v 
Southern Pac. Co., supra. 

97. US—Pittsburgh. C, a & St 
L. Ry Co. V. Fink, 40 S Ct 27, 250 
US 577. 63 LEd 1151, reversing 
Fink V Pittsburgh, C., C & St L 
Ry Co. 19 Ohio Cir.Ct.NS, 103 
Ala—^Northern Alabama Ry. Co v 
Phillips, 126 So 846, 220 Ala. 541-— 
Hurt V Atlanta. B & A. Ry. Co, 
84 So. 631, 17 AlaApp. 241. 

Md —American Ry Express Co v. 
Peninsula Produce Exch, 130 A 
346, 148 Md. 465 

Mass—New York Cent. & H R R. 
Co V. York & Whitney Co, 117 N 
E 855, 230 Mass 206, affirmed m 
part and reversed m part on other 
grounds 41 S.Ct. 509, 256 US 406, 
65 LEd 1016. 

Miss.—Alabama Great Southern R 
Co. V, F. A Hulett & Son, 131 So. 
814, 159 Miss. 333 

Mo—^Mobile & O R. Co. v. Laclede 
Lumber Co., 216 S.W. 798, 202 Mo. 
App 630 

N.Y—Willson V. American Ry. Ex¬ 
press Co., 197 N Y S. 600, 204 App 
Div. 59, affirmed 147 NE. 196, 239 
N.Y. 562 

Vt—^Montpelier & W. R. R R v 
Charles Bianchi & Sons, 113 A 534, 
95 Vt. 81. 

Motice of ci«ange 

Where, an agreement by interstate 
carrier to collect freight at pier, is 
void under Interstate Commerce Act 
as contravening terms of published 
tariff, carrier is not required to not¬ 
ify original consignee of discontinu¬ 
ance of practice of collecting freight 
in such manner, as the shipper is 
presumed to know that the contract 
IS void —^Monongahela Ry Co. v. 
Read, 127 A 739, 147 Md. 144 
98- U S —Oklahoma Belt R. Co v. 

Schaff, CCAOkl, 282 F. 128. 
Agreement valid 

Where plaintiff, who contracted to 
construct and lease a line of rail- 
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held that § 6 of the Interstate Commerce Act, 49 
U.S.C.A. § 6, does not forbid the collection of an 
unpublished rate,®® and, in the absence of the es¬ 
tablishment of a freight rate under the Interstate 
Commerce Act, the carrier and the shipper may 
fix the rate on an interstate shipment.^ Further, 
if a contract with reference to rates is susceptible 
of two constructions, one of which would make 
it in violation of the Interstate Commerce Act and 
the other not, the latter construction will be adopt¬ 
ed in preference to the former.2 

Statute applicable to contracts existing at time 
of enactment. The Interstate Commerce Act and 
the amendments thereto apply, not only to con¬ 
tracts entered into after the enactment of the 
statute, but also to contracts existing at the time 
of their enactment® 

Effect of subsequent change in rate. Carriers 
may validly contract with shippers for a single 
transportation or successive transportations subject 
to a change of rates in the manner provided by the 


Interstate Commerce Act;^ but a contract between 
a carrier and a shipper to transport the latter’s 
goods in interstate commerce at the then estab¬ 
lished rates for a definite time is ineifective after 
a higher rate has been filed and published as re¬ 
quired by the statute.® Where a contract for an 
interstate shipment is illegal because lower than 
the established schedule, a subsequent lowering 
of the rate to that specified in the contract does 
not validate the contract.® 

§ 393. Effect on Carrier’s Right to Re¬ 

cover Schedule Rates 

Under the Interstate Commerce Act, a carrier has 
both a right and an absolute duty to recover the sched¬ 
uled rates, regardless of its contract 

An interstate carrier of freight has both a right 
and a duty to recover the rate fixed by the pub¬ 
lished tariff, although the shipping contract spec¬ 
ifies a different rate or otherwise violates the terms 
of the Interstate Commerce Act,^ and if it has 
collected less than the published rate it has both 


way to the receiver of another road 
for the period of receivership, with 
an option to continue for ten years 
and with trackagre rights after ex-1 
piration of lease, was not required to 
ballast road, receiver's agreement, m j 
consideration of fact that ballasting 
would reduce expense of maintenance 
and operation, to transport chats for 
ballasting for cost of transporting in 
work trams, instead of amount fixed 
by tarifiEs filed with the interstate 
commerce commission, was valid — 
Oklahoma Belt R. Co. v. Schafi, C C. 
A.Okl. 282 F. 128. 

Interstate Commerce Act not applica¬ 
ble 

Interstate Commerce Act § 6 par 
7, 49 use A. § 6 (7), requiring uni' 
form charges for interstate transport 
tation, does not apply where the car¬ 
rier is transporting material to be 
used by a contractor for the upkeep 
of the carrier's own road, in view of 
the provision prohibiting the trans¬ 
portation of any article produced by 
the carrier except such as may be 
intended for its own use.—^Devine v. 
Meramec Portland Cement & Mate¬ 
rial Co.. Mo.App. 253 SW. 444 

99- U S —^Pennsylvania R. Co v. M. 
McGirr's Sons Co. CC.A.N.Y, 287 
P 334, certiorari denied M Mc¬ 
Girr's Sons Co v. Pennsylvania R. 
Co, 43 set. 520, 262 US. 743, 67 
LEd 1210. 

Charges fox towing services 

A railroad company engaged in m- 
terstate commerce can recover for 
its services m towing a shipper’s car 
floats, which.service was not a part 
of the interstate carnage, although 
it has not filed with the mterstate 


commerce commission a tariff show¬ 
ing the charges for such services as 
required for charges for interstate 
carriage by Interstate Commerce Act 
§ 6, as amended by Act June 29, 1906, 
§ 2, Comp St. § 8569.—^Pennsylvania 
R. Co. V. M. McGirr's Sons Co., CC 
ANY, 287 F 334 certiorari denied 
M McGirr’s Sons Co. v. Pennsylvania 
R Co , 43 S Ct. 520, 262 U.S. 743, 67 
LEd. 1210. 

1- Mo—Mott Store Co. v. St. Louis, 
etc., R. Co., 168 SW. 322. 184 Mo 
App. 50 

10 C J. p 511 note 90. 

2. NY—Stevens v Atchison, T & 
S F. Ry Co, 202 N.Y S 195, 207 
App Div 442, affirmed 147 N E. 200, 
234 N.Y 572, certiorari demed 45 
set. 463, 267 US. 603, 69 LEd. 
809. 

Contract as to unpublished through 
rate 

An export bill of lading providing 
for the carnage of goods to San 
Francisco and thence by steamship to 
Japan at a charge of one dollar and 
eighty-five cents per one hundred 
pounds, made up of the inland rate 
of niney-five cents, and the ocean 
rate of ninety cents per hundred¬ 
weight, should be given effect by con¬ 
struing the provision as contemplat¬ 
ing two separate stages of transpor¬ 
tation, rather than as providing for 
an indivisible contract, which would 
be invalid under Act Feb 4, 1887, U 
S Comp.St § 8563 et seq, because the 
through rate was not published and 
filed—Stevens v. Atchison, T. & S 
F. Ry Co, 202 N.Y.S. 195. 207 App 
Div. 442, affirmed 147 N.E 200, 234 
N Y. 572, certiorari denied 45 S Ct 
463, 267 U.S. 603, 69 LEd. 809. 
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a. U.S.—Chicago Great Western R 
Co. V. Postal Telegraph-Cable Co, 
D.C Ill., 245 F. 592, reversed on 
other grounds 249 F 664, 161 C.C. 
A 574, affirmed, NY, Postal Tele¬ 
graph-Cable Co V. Tonopah & Tide¬ 
water R. Co, 39 S.Ct 162, 248 U. 
S. 471, 63 L Ed 365. 

Miss.—W. M Carter Planing Mill Co. 
V. New Orleans, M & C. R. Co., 
72 So 884, 112 Miss 148. 

10 C J p 511 note 92. 

Subsequent amendments applicable' 
Contract for maintenance and op¬ 
eration of railroad line to logging 
camp, giving the logging company 
privileges not granted to other ship¬ 
pers, was subject to amendments to 
the Interstate Commerce Act subse¬ 
quently enacted while parties were 
operating under contract —^Holt 

Lumber Co. v. Duluth, S. S & A 
Ry. Co, 238 NW. 839, 206 Wis 77 

4w US. — Interstate Commerce 
Commn. v Chicago, etc, R Co., 
Ill, 28 S.Ct. 493, 209 U.S 108, 52 
LEd. 705, affirmmg, C.C, 141 F 
10 (^. 

5. US —Armour Packing Co. v U. 
S, Mo., 28 set. 428, 209 U.S 56, 
52 LEd. 681, affirming 153 F. 1, 82 
C.CA 135. 14 LR.A.NS.. 400. 

10 C J p 513 note 2. 

R Va—Southern R. Co. v. Wilcox; 
39 S.E 144. 99 Va. 394. 

7- US —Great Northern Pac. S. S. 
Co. V. Rainier Brewmg Co., Wash., 
255 F. 762, 167 CCA 106, error 
dismissed Raimer Brewing Co. v. 
Great Northern Pac. S S. Co, 40 
S.Ct. 54, 250 U.S. 652, 63 L Ed. 1190 ^ 
Ala-—^Hurt v. Atlanta, B. & A Ry. 
i Co., 84 So 631. 17 Ala.App. 241. 
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a right and a duty to recover the remainder,® 
even though such rate be excessive, unreasonable, 
and unlawful.® These rights and duties, created by 
the Act, are for the protection of the public ag^mst 
secret rebates and discriminations rather than for 


the enrichment of the carrier.^® So, the carrier 
cannot be estopped to assert the illegality of a 
contract made in violation of the statute,ii and 
no act or omission of the carrier,^^ except allow- 


Ga.—Williamson-Inman Co. v. Nash¬ 
ville, C. & St L Ry Co, 160 S.E1. 
687, 44 GaApp 129 
Ill —^Davis v. Keystone Steel & Wire 
Co, 148 N.B 47. 317 Ill 278. 
Iowa—Sheldon v. Chicago, B & Q. 

R Co. 169 N.W 189, 184 Iowa 865. 
Mass—American Ry Express Co v. 
Mohawk Dairy Co, 144 N.E. 721, 
250 Mass. 1, 35 A L R 14 
Miss —^Lexingrton Compress & Oil 
MiU Co v Yazoo & M V R Co, 
95 So. 92, 131 Miss 49 
Mo.—Mobile & O R Co. v. Southern 
Sawmill Co. 251 SW. 434, 212 Mo. 
App 117 

NT.—Willson V. American Ry Ex¬ 
press Co, 197 N.Y S 600. 204 App 
Div. 59. affirmed 147 NE. 196, 239 
NT. 562—Boston & M R. R v 
Standard Wall Paper Co, 181 N 
T S. 129, 191 App Div. 307, affirmed 
134 NE 593, 232 N.Y. 612 
N.C—Edenton Cotton Mills v Nor¬ 
folk Southern R Co., 100 S.E. 341. 
178 N.C 212—Southern Ry. Co. v 
Latham. 97 SE 234, 176 N.C 417 
Tenn—Oman v. Tennessee Cent. Ry. 

Co., 7 Tenn.App. 141. 

10 C.J p 510 notes 84. 85. 

Recovery from consignor 

"The law imposes upon a railroad 
company the absolute duty to collect 
transportation charges, and, to re¬ 
lieve Itself from the penalty imposed 
by law for failure or inability to ex¬ 
act the charges from the consignee, 
it muct proceed against the consign¬ 
or”—Central of Georgia Ry. Co. v 
Lovell, 180 N.T.S 922, 924, 111 Misc. 
735. 

8. TJ.S.—^Louisville & N R. Co. v. 
Williamson, CC.A.Ga.. 87 F2d 34— 
McFadden v Alabama Great South¬ 
ern R Co, Pa. 241 F. 562. 154 C C. 
A 338, affirming, DC, Alabama 
Great Southern R Co. v. George 
H McFadden & Bros, 232 F 1000. 
Ala.—^Nashville, C & St L. Ry Co 
V. GilUam, 101 So 889, 212 Ala 
120 

Ark—^Missouri Pac R Co v. Pfeif¬ 
fer Stone Co.. 266 S W. 82, 166 Ark. 
226 

DeL—^In re Arlington Hotel Co., 98 
A 186, 11 Del Ch 137. 

HI—Davis V Naugle Pole & Tie Co., 
238 Ill App. 214. 

Ind.—American Ry. Express Co v. 
Johnson Butter Co., 187 NE. 405, 
97 Ind App. 537—Cleveland. C., C. 
& St L R. Co V. Alexandria Pa¬ 
per Co, 124 N.E. 402, 71 Ind App 
119 

Iowa.—Slieldon v. Chicago, B. & Q. 

R Co.. 169 N.W 189, 184 Iowa 865 
Mine.—Chicago Great Western R. 


Co. V Schmit. 203 NW. 618, 163 
Minn. 194 

N H —Director General of Railroads 
V. McCormack. 136 A 253, 82 N.H 
528. 

Tex—^Houston & T C. Ry. Co. v. 

Ahlers. Civ App. 274 S W. 333. 

10 C J p 511 note 88 
Proper parties 

In interstate carrier's action 
against shipper to recover excess of 
tariff rate over freight charges ac¬ 
tually paid on shipments of metal 
scrap, there was no question that 
carrier had not sued the proper paiv 
ty, where shipper was both consignor 
and consignee in bills of lading — 
Pennsylvania R Co. v. Pox & Lon¬ 
don, CCANY, 93 F.2d 669, certio¬ 
rari denied Pox & London v Penn¬ 
sylvania R Co., 58 S Ct. 949. 

TTnder settlement 

A settlement between carrier and 
shipper by the payment and accept¬ 
ance of a charge different from the 
rate m the published tariff does not 
preclude either party from enforc¬ 
ing the lawful rate.—Galveston, H 
& S A Ry. Co. V. Lykes Bros., DC 
Tex, 294 P 968. 

Consignee liable 

A consignee of interstate ship¬ 
ments who received the shipments 
and paid all charges claimed, which 
were less than the lawful rates es¬ 
tablished under the Interstate Com¬ 
merce Act as a matter of law assum¬ 
ed liability for the only lawful rate 
which it had a right to pay or the 
carrier a right to charge, and could 
not escape liability therefor through 
any contract with the carrier, and its 
liability was not a question of fact to 
be determined from circumstances 
tending to show an implied agree¬ 
ment—New York Cent. & H. R R. 
Co v. York & Whitney Co, 41 S.Ct. 
509, 256 U.S. 406, 65 L Ed 1016, af¬ 
firming in part and reversing in part 
119 NE. 855, 230 Mass. 206. 

9- U S.—Davis V Krauss Bros Lum¬ 
ber Co, D.C La., 25 P.2d 888—^North 
American Co v St Louis & S F. 
R Co , D C Mo, 288 F. 612, revers¬ 
ed on other grounds, CCA, Spiller 
V. St. Louis & S. F R. Co, 14 P.2d 
284, certiorari granted St Louis & 
S. F. R. Co V Spiller, 47 S.Ct. Ill, 
273 U S. 680. 71 L Ed. 837. affirmed 
in part and reversed in part on 
other grounds 47 SCt, 635, 274 U 
S. 304, 71 LEd. 1060 
Mo.—Mobile & O. R Co. v. Southern 
Sawmill Co, 251 S.W. 434, 212 Mo 
App. 117 

lOu D.S.—Button v. Atchison, T. & 
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S P. Ry. Co. CCAOkl, 1 P2d 
709, error dismissed Atchison, T & 

S P Ry Co V Button, 46 S Ct 
349, 270 ITS 670, 70 L.Ed. 791. 

11- U S —^Pennsylvania R Co v 
Fox & London, CCANY, 93 P2d 
669, certiorari denied Pox & Lon¬ 
don V Pennsylvania R Co, 58 S 
Ct 949—Northern Pac. Ry Co v 
Sommers Bros Mfg Co, D.C.Idaho, 
34 P 2d 56 

Ala—^Nashville, C & St. L Ry Co 
V. Gilliam, 101 So 889, 212 Ala 120 
—^Western Ry of AJabama v. Col¬ 
lins, 78 So 833. 201 Ala. 455. 

Mo—^Bush V Keystone Driller Co, 
199 SW 597. 199 Mo App 152. 

NH—^Director General of Railroads 
V. McCormack, 136 A 253, 82 N.H. 
528 

N Y —^New York Cent. R Co v 
Sharp. 213 NTS. 867, 215 App Div 
794, affirming 206 N.Y.S. 755, 124 
Misc. 265. 

N.C-—^Davis V. Gulley, 123 SE. 318, 
188 N.C 80 

Tenn—Oman v Tennessee Cent. Ry 
Co, 7 Tenn App. 141—^Tennessee 
Cent Ry. Co. v. W. R. Tate Co, 5 
Tenn App. 82. 

Tex.—^Houston & T. C. Ry. Co. v. 

Ahlers, Civ App, 274 SW. 333. 

10 C J p 511 note 91. 

Illegality of payments 

The carrier is not estopped from 
asserting the legality of the Inter¬ 
state Commerce Act and the illegal¬ 
ity of payments by shippers which 
would be in contravention to the act 
—^Pennsylvania R Co v. Cameron, 
124 A 638, 280 Pa. 458. 

12. D S.—^Louisville & N. R Co v 
Central Iron & Coal Co, Ala, 44 
set 441, 265 U.S. 59. 68 L.Ed 900, 
affirming, CCA, 284 P 250— 
Northern Pac Ry Co v Van Du- 
sen Harrington Co, CCA Minn, 
60 F2d 394 

Ala—^Nashville, C & St L Ry Co 
V Gilliam. 101 So. 889, 212 Ala 
120—Western Ry. of Alabama v. 
Collins, 78 So 833, 201 Ala 455 
Cal —New York Cent. R. Co. v Frank 
H. Buck Co, 41 P.2d 547, 2 Cal.2d 
384 

Ill.—^New York Cent R. Co. v. Le¬ 
high Stone Co, 220 111 App 563. 
Kan —Kanotex Refining Co v. Atchi¬ 
son, T & S P. Ry. Co., 46 P.2d 16, 
142 Kan 139. 

La —^Davis v. Selig & Baughman « 
Hardware Co., 2 La App 665 
Minn—Chicago, M & St P. Ry. Co. 
V. Greenberg. 166 NW. 1073, 139 
Minn. 428, L R.A 1918D 158, Ann. 
Cas 1918E 456. 

Miss.—Southern Ry. Co. in Mississip- 
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ing the statute of limitations to will estop 

or preclude it from enforcing the obligation of the 
shipper or consignee to pay the published freight 
rates. The circumstance that the rate was agreed 
on or paid and accepted through mistake of one 
or both parties does not affect the operation of 
the rule requiring the established rate to be charged 
and paid, since both are bound to take notice of 
the filed tariff rates.^^ In fact, even where the 
cameras agent by mistake or otherwise quotes or 


collects a lower rate, it has both a right and duty 
to recover the published rate or the difference be¬ 
tween that rate and a lower rate already collected 
in spite of any hardship accruing to the shipper 
or consignee,^® and no error in failing to collect 
the legal transportation charges at the time of 
shipment or delivery will excuse the carrier from 
collecting the deficiency, or relieve the shipper 
from paying it,i® nor is it material whether the 
mistaken rate is fixed in the bill of lading or 


pi V. Buckeye Cotton. Oil Co ,89 So. 
228. 126 Miss. 562 

Mo—^Mobile & O B. Co. v. Southern 
Sawmill Co.. 251 S.W. 434, 212 Mo. 
App. 117. 

Tex.—^Texarkana & Pt. S. By. Co. v. 

Brewer, Civ App., 19 S.W.2d 334. 
Agreement to file lower rate 

Allegred fact that shipper bought 
oil with understanding with carrier 
that earner would immediately file 
lower rate with interstate commerce 
commission did not preclude earner 
from enforcing full rate m effect at| 
time of shipment.—Banotex Refimng 
Co. V. Atchison, T & S. F. By. Co., 
46 P2d 16. 142 Kan 139 

13- U S.—Liouisville & N. B. Co. v. 
Central Iron & Coal Co., Ala, 44 
S.Ct. 441, 265 U.S. 59. 68 I. Ed. 
900, affirming, CCA, 284 P. 250— 
Button V. Atchison. T. & S. P. By. 
Co., CCA Okl, 1 P.2d 709, error 
dismissed Atchison. T. & S. P, By. 
Co. V- Button. 46 S.Ct. 349, 270 U. 
S. 670. 70 L,.Bd. 791. 

Cal —New York Cent. R Co v. Prank 
H. Buck Co., 41 P.2d 547, 2 CaL2d 
384. 

14. U.S—Western Grain Co. v- St, 
Liouis-San Prancisco By. Co, CC. 
A-Ala., 56 P.2d 160—Central Ware¬ 
house Co V Chicago, R I, & P. 
By. Co., CCA-Minn, 20 P.2d 828, 
afiirming, D.C., Chicago. B. I. & 
P. By. Co. V. Central Warehouse 
Co., 14 P 2d 123. 

Ala.—Emerson v. Central of Georgia 
By. Co, 72 So. 120, 196 Ala. 280, L. 
R.A1916P 120—Robert S. Arm¬ 

strong & Bros. Co. V. Rowland, 118 
So. 502, 22 Ala App. 613. 
m. —^Mellon V. Landeck, 248 Ill App. 
353 

Xia—Swindler v. Texas & P. By. Co, 

5 La.App. 641. 

N.T —New York Cent. R. Co v 
Sharp, 213 NY.S. 867, 215 App.Div 
794, affirming 206 N.Y.S. 755, 124 
Misc. 265. 

Vt —^Montpelier & W. R. R R. v 
Charles Bianchi & Sons, 113 A. 
534, 95 Vt. 81 
10 C.J, p 511 note 94. 

15- U.S —Callaway v. Atchison, T 

6 S. F. By Co, CCAMo, 35 P2d 
319—St Louis-San Francisco By 
Co. V. Republic Box Co, D.C Tex, 
12 F 2d 441—American Express Co. 


V. Sweeney, D.C.Mass, 283 F 69i— 
Great Northern By. Co. v. Hyder, 
D.C.Wash, 279 F 783 —^Payne v. 
Clarke. DCCaL, 271 P. 525— Poit- 
land Cattle Loan Co. v. Oregon 
Short Line R. Co., Or., 251 F. 33, 
163 CCJL 283, affirming, DC, Ore¬ 
gon Short Lme R. Co. v. Portland 
Cattle Loan Co.. 245 F. 214r— Ala¬ 
bama Great Southern By. Co. v 
George H. MePadden & Bros., DC. 
Pa., 232 F 1000, affirmed MePad¬ 
den V. Alabama Great Southern R 
Co., 241 P. 562. 154 aC.A. 338. 

Ala.—Nashville, C & St L. By. Co 
V. Gilliam, 101 So. 889, 212 Ala 120 
—Western By of Alabama v. Col¬ 
lins, 78 So. 833, 201 Ala 455. 

Ark.—Missouri Pac- R Co v. Pfeif¬ 
fer Stone Co., 266 S.W. 82, 166 Ark. 
226 

Del.—In re Arlingrton Hotel Co, 98 
A- 186, 11 DeLCh. 137. 

Ga —Central of Georgia By. v. 
O’Neill Mfg. Co.. 91 S E. 877, 19 Ga 
App 490. 

Ill.—Elgin, J. & E By. Co. v. Rock¬ 
well Lime Co., 213 HI.App. 25. See 
Bush V. Carloading & Distributing 
Co., 210 IlLApp 399. 

La.—Davis v. Ferguson, 132 So. 289, 
17 La.App 149. 

Miss—Southern By. Co in Missisip- 
pi V. Buckeye Cotton Oil Co., 89 So. 
228, 126 Miss 562. 

Neb.—Fremont Milling Co. v. Chica¬ 
go & N. W. By. Co., 163 N.W. 331, 
101 Neb. 362 

N-H.—New York, N H. & H. R. R. v. 
Tonella. Ill A. 341, 79 N.JEL 464 

N.J.—^West Jersey & S S. B. Co. v 
Lake & Bisley Co., 145 A. 336, 105 
N.JLaw 314. 

N.C.—^Davis V. Gulley, 123 SE 318, 
188 N.C 80—^Edenton Cotton Mills 
V. Norfolk Southern R Co, 100 S. 
E 341, 178 N.C. 212—Southern Ry 
Co. V Latham, 97 S E. 234, 176 N. 
C 417. 

Ohio.—New York Cent. R. Co. v. 
Peak, 6 Ohio App. 399—^Louisville 
& N R Co. V Magnus Co., 13 Ohio 
CirCt.,N.S, 305 

Okl.—Garrison Coal Co. v. Hines. 247 
P 62, 118 Okl 251, 46 ALB 1151 

Tenn.—Cleveland, C., C & St. L Ry 
Co. V. Southern Coal & Coke Co, 
248 S.W. 297, 147 Tenn. 433—Nash¬ 
ville, C. & St L Ry. Co. V. Com¬ 
mercial Nursery Co, 8 Tenn App. 
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16—Oman v Tennessee Central Ry. 
Co., 7 Tenn-App. 141—^Tennessee 
Central Ry. Co. v. W E Tate Co., 
5 Tenn.App. 82. 

Wis—^Mellon v Johnson Co., *219 N. 

W. 352, 196 Wis 64 
10 C.J. p 447 note 36, p 512 note 96. 

Joint rate 

Where, through mistake, a joint 
rate lower than that of the tariff rate 
is given, the carriers may recover 
the difference.—Sheldon v. Chicago, 
B & Q R Co., 169 NW. 189, 184 
Iowa 865. 

Error in constmctioii of tariff 

Errors of railroad agents m con¬ 
struction of tariffs do not make es¬ 
toppel and cannot affect rights and 
duties to demand true rate.—^Yazoo 
& M V. R Co. V A. Marx & Sons, 
135 So. 64, 17 La App. 172, rehearing 
denied 135 So. 675, 17 La App 172. 

Express company cannot estop it¬ 
self from collecting the established 
tanff rate filed with the interstate 
commerce commission by any state¬ 
ment made by its local agent—Will- 
son V, American Ry. Express Co., 197 
N.Y S. 600, 204 App.Div. 59, affirmed 
147 NE 196, 239 N.Y. 562. 

Where consignees become ba7«^Tiipt 
The fact that the carrier delivered 
the goods to the consigmee on pay¬ 
ment of the freight demanded, which, 
by mistake, was less than the amount 
due, and that the consignee had smee 
become bankrupt, so that the con¬ 
signor cojold not recover the freight 
from hixo, does not estop the carrier 
from collecting the freight from the 
consignor.—New York, N. H. & H_ 
R R v. Tonella, 111 A. 341,'79 N. 
H 464 

Mlsrepresentatioii. by agent of iiHttA-'i 
carrier 

An interstate earner is not estop¬ 
ped to demand the balance of the 
freight due even where the shipment 
has been induced by the misrepresen¬ 
tation and assurance of the agent of 
the initial carrier that the amount 
which the shipper prepaid was the 
full and correct charge.—Western & 
A. E R V Aiken, 139 S.E. 914, 37 
GaApp. 271 

16- La.—Davis Ferguson, 132 So. 

289, 17 La.App 149, avoided 136 
So. 293, 173 La. 132- 
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whether it was by parol agreement on a mistaken 
quotation of the rates made by the agent at the 
point of shipment-^*^ 

It has been said that the courts will not literally 
enforce the tariff rates so as to compel repa 3 nnent 
of an alleged undercharge, where the individual 
circumstances of the particular case make it cer¬ 
tain that the invocation of the principle is an ab- 
surdity.i* Thus, a carrier will be denied the nght 
to recover the scheduled rate for the route over 
which the shipment was made, where there were 
two routes over which the shipment could have 
been made and the shipper, although he designated 
the route followed, designated a lower rate ap¬ 
plicable with respect to the other available route.^^ 
Similarly, since the purpose of the act to prevent 
discriminations does not permit its being used 
in, the courts to enforce extortions, where the 
shipper has not given routing directions and the 
earner has wrongfully routed the freight over 
an excessive route when a cheaper route was avail¬ 
able, it cannot recover the higher rate applicable 
to the route actually used.-® Further, a settle¬ 
ment of a controversy between a shipper and a 
carrier over freight charges, made in good faith 
on actual shipping weights, prevents the earner 
from recovering the difference between the charge 
as settled and the rate based on car capacity.^^ 

The carrier is entitled to hold the goods until 

payment of the legal charges.^^ 

Failure to post or publish schedule. Although 
there is authority to the contrary,23 generally, the 
fact that the rate has not been posted in accord¬ 
ance with statutory requirements docs not affect 


the operation of the rule; the rate when made 
out and filed is notice, and its effect is not lost, 
although it is not actually posted in the station.^^ 
Accordmgly, a carrier may recover the difference 
between the rate charged on an interstate ship¬ 
ment and the higher published rate filed with and 
approved by the interstate commerce commission, 
although the schedules have not been posted as re¬ 
quired by the statute.^® Similarly, although the 
rate schedule was not published as required by 
the act, the carrier may recover the difference 
between the tariff rate and the amount actually 
collectcd.2® 

Skipper^s ignorance of violation of law. The 
fact that a shipper who is given a less rate than 
that fixed by the published schedule of rates was 
Ignorant of the fact that he was receiving a 
preferential rate does not affect the operation of 
the rule, as otherwise the shipper whose duty it is 
to ascertain the published rate would m effect be 
empowered to secure a preference contrary to the 

statute.37 

§ 394. Effect on Shipper’s Right to Re¬ 

cover for Loss or Injury 

A shipper is entitled to recover for loss or injury 
due to the carriers’ negligence in the performance of 
Its duties, although the shipping contract is violative 
of the Interstate Commerce Act, but is not entitled to 
recovery for breach of such a contract or for damages 
arising from the carrier's failure to perform. 

The fact that a contract of shipment is invalid 
as violating the Interstate Commerce Law prohib¬ 
iting discrimination does not operate as a bar to 
an action to recover for loss of, or injury to, 
the goods by negligence/® or for injury due to 


17. TJ.S—WJieeling^ & li B By Co. 
V. Standard Bnvelope Mfg- Co., !D C. 
Ohio, 2 F Supp 637 
10 C J. p 512 note 95. 

18L US —St Louis-San Francisco 
By- Co. V. Bepublic Box Co., D.C. 
Tex. 12 F.2d 441. 

19^. U S —St Louis-San Francisco 
By. Co. V. Bepublic Box Co., su¬ 
pra 

20. U S —Galveston, H. & S. A. By. 
Co V. Lykes Bros, T> C Tex, 294 
F. 968. 

21- U S.—St Louis Southwestern B 
Co. V. Spring Biver Stone Co., Mo., 
35 set. 456, 236 U.S. 718, 59 L Bd. 
805. 

22. Kan —Chicago, etc., B. Co v. 

Hubbell, 38 P. 266, 54 Kan 232 
Mo—Sutton V. St. Louis, etc., R. Co., 
140 S.W 76, 159 MoApp. 6S5—Ger¬ 
ber V. Wabash B. Co., 63 Mo.App 
145. 


SI>—Church v. Minneapolis, etc., B. 
Co. 85 N.W. 1001, 14 S D. 443. 

23. Tenn.—^AUanta, etc. B Co. v. 

Home. 59 SW. 134, 106 Tenn. 73. 

24. Ohio —Lyman Perm & Co v 

Pennsylvania B. Co., 194 NE. 398, 
48 OhioApp. 339. 

10 C J. p 513 note 4. 

25. Ohio —^Lyman Penn & Co v 

Pennsylvania B Co, 194 N.E. 398, 
48 Ohio App 339 

10 C.J. p 513 note 5. 

26L Wash.—Northern Pac. By Co. v. 
Longmire, 176 P. 150, 104 Wash. 
121 . 

XTot printed 

* Carrier may collect difference be¬ 
tween amount collected on interstate 
freight shipment and rate under 
tariffs filed, although rate schedules 
were not printed—Northern Pac. By. 
Co. V. Longmire, 176 P. 150, 104 
Wash 121. 

27. Miss.—Southern By. Co. m Mis¬ 
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sissippi V. Buckeye Cotton Oil Go, 
89 So. 228, 126 Miss. 562. 

N C —^Edenton Cotton Mills v. Nor¬ 
folk Southern B. Co., lOO S.E 341, 
178 N.C. 212. 

Tenn—^Tennessee Central By. Co. v. 

W. B. Tate Co, 5 Tenn App. 82. 

10 C J p 512 note 98 

28b U S —Adams Express Co. v 
Darden, C.CA.Tenn., 286 F 61, af¬ 
firmed 44 set 502, 265 US 265, 
68 L.Ed 1010. 

Ga.—Southern Express Co. v. Essig 
Bros., 87 SE. 1090, 17 GaApp 657 
Tex.—Chicago, B. I. & G By. Co. v. 

Manby, Civ App., 207 S.W. 157. 

10 C J p 513 note 6. 

Value of horses 

Where tariff rate for shipping of 
carload of horses valued at one hun¬ 
dred dollars each was one hundred 
sixty-five dollars and contract recit¬ 
ed that value and that rate was paid, 
although horses were known to car¬ 
rier’s agent to be race horses of a 
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delay in transportation,29 or for damages caused 
by willfully misrouting the goods so that the ship¬ 
per is compelled to pay a much higher rate of 
freight.30 Even though the carrier is entitled to 
recover the rate fixed by the schedule, the rights 
of the shipper are not in other respects, not de¬ 
pendent on the special contract, diiferent from 
what they would have been had the contract been 
free from illegality as to rates charged.3i 

On the other hand, no recovery can be had from 
a carrier for consequential damages resulting be¬ 
cause of its failure to perform a contract violating 
the Interstate Commerce Act,®^ 
obtained from a common carrier transportation 
of goods at a rate specified in the bill of lading, 
which rate is less than the schedule rates in force 
at the time, is not entitled to recover the goods, 
or damages for their detention, on the tender of 
payment of the amount of charges named in the 


bill of lading, or of any sum less than the schedule 

charges.33 

The carrier is not liable for damages resulting 
from a mistake in quoting a rate less than the 
full published rate^^ or for failure to post its 
freight tariff rates as fixed by the commission.35 

§ 395. - Power to Enjoin Carrier from 

Accepting Less than Scheduled 
Rates 

A carrier may be enjoined from accepting less than 
the scheduled rates. 

In a proper proceeding, where the contract is 
violative of the provisions of the Interstate Com¬ 
merce Act against discrimination in rates, the 
carrier may be perpetually enjoined from taking 
less than the rates fixed in its published tariff of 
freight rates.*® 


much greater value, and shipper did 
not know of valuation until after 
loss, it was held that, under first Cum¬ 
mins amendment. Act March 4. 1915, 

§ 1, Comp St § 8604a, earner was li¬ 
able for full actual loss resultmg 
from the killing of five of the horses 
m transit.—^Adams Express Co v 
Darden. Tenn., 44 SCt. 502. 265 U.S 
265, 68 Xj.Ed. 1010, affirming, C.CA., 
286 P. 61. 

29- U S.—Pennsylvania R Co: v I 
Olivit Bros., NJ., 37 SCt. 468. 243 
TJ.S 574, 61 D Ed. 908. 

Tex.—Chicago. R. I & G. Ry Co. v. 

Manby. CivApp, 207 SW 157. 

10 C J. p 513 note 7. 

Corpus Juris text, 10 C.J. p 513 
notes 6-8 has been quoted with ap¬ 
proval and the rule as there stated 
followed in Chicago, R. 1. & G. Ry 
Co V. Manby, Tex.Civ.App., 207 SW. 
157. 158. 

Delay lu fn-mishing cars 

In action for damages to potatoes 
caused by defendant railway’s delay 
in furnishing cars on application, it 
was no defense that the freight rate 
was discriminative.—Gallop & Fish¬ 
er V. Norfolk Southern R Co, 91 S 
E 375. 173 N C. 21. error dismissed 
Norfolk Southern R. Co. v. Gallup, 39 
S.Ct 184, 248 U.S 596. 63 L Ed. 438 

30. Tex.—Chicago. R. I & G Ry 
Co. V. Manby, Civ-App., 207 S W. 
157. 

10 C J. p 513 note 8. 

31- Ill.—^Kirhy v Chicago, etc., R 
Co, 90 NE 252, 242 Ill. 418, re¬ 
versed on other grounds 32 S Ct. 
648, 225 US. 155. 56 LEd. 1033, 
Ann.Cas.l914A 501. 

10 C J. p 513 note 9. 

32. W Va —Whitaker Glessner Co 
V. Wheeling Terminal Ry Co, 127 
S.E. 639, 99 W.Va. 38. 


ICR waste 

Millowner cannot recover conse¬ 
quential damages for breach of con¬ 
tract by railroad company to haul 
away wastage from miU as part con¬ 
sideration for right of way, since 
passage of Interstate Commerce Act, 
under which railroad filed schedule 
containing charges for hauling wast¬ 
age from iron and steel mills—Whi¬ 
taker Glessner Co. v Wheeling Ter¬ 
minal Ry Co., 127 S.B. 639, 99 W.Va. 
38. 

33. Ala.—Southern R. Co. v. Harri¬ 
son. 24 So. 552. 119 Ala 539. 72 
Am.S.R 936. 43 DR.A. 385. 

10 C.J p 511 note 86. 

3ft. Alaska—^Harvey & Co. v. Cop¬ 
per River & N. W. Ry. Co., 5 Alas¬ 
ka 371. 1 

Ark.—St. Louis, I. M- & S. Ry. Co 
V Wood, 207 S.W. 32, 136 Ark. 585. 
N.C—^Edenton Cotton Mills v. Nor¬ 
folk Southern R. Co., 100 S.E. 341, 
178 N C. 212 

Tenn.—^Blow Stave Co. v. Hattendorf. 

7 Tenn Civ.App. 415. 

10 C J, p 512 note 97. 

Con'veraHon 

Where a shipper ordered diversion 
of a car which had reached its desti¬ 
nation, under advice of earner’s 
agent that it could be diverted to an¬ 
other point at the through rate from 
the place of shipment to the new 
destination, which was contrary to 
the carrier’s rule, permitting such 
rate only if the original destination 
was an intermediate point on a di¬ 
rect route to the final destination, 
and otherwise fixing the rate as the 
sum of the local rates, the carrier 
was not guilty of converting the 
shipment by demandmg the local 
rates, as required by the rules, and 
selling the goods when payment 
thereof was refused, although the 
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diversion would not have been or^ 
dered. except for the statement of its 
local agent.—Willson v. American 
Ry. Express Co, 197 N.Y.S. 600, 204 
AppDiv. 59. affirmed 147 NE 196, 
239 NT 562 
Express company 

Under the Interstate Commerce 
Act, and in view of the purpose 
thereof, to secure uniformity of rates 
an interstate shipper could not re¬ 
cover from an express company or 
its agent the damages sustained in 
shipping by express instead of by 
freight because of agent's misrepre¬ 
sentation as to the rates, since the 
rates had been published and ship¬ 
per was presumed to have had 
knowledge thereof, and to allow re¬ 
covery would permit evasion of the 
act by reducing the published rates 
by recoupment—Williams v. Ameri¬ 
can Ry Express Co., 110 S.E 125, 
118 SC. 121. 

Purchasers from conslgiiee 

A railroad company, having trans¬ 
ported a car of goods from point 
without to point within the state to 
which it was consigned, is not liable 
to purchasers of goods from con¬ 
signee for its agent’s error in quot¬ 
ing tariff rate on connecting line for 
transporting the car to another point 
'within state, or for erroneous state¬ 
ment that it would go forward on a 
through tariff rate—C Groodnow 
Coal Co V Northern Pac Ry. Co., 
162 N.W. 519. 136 Minn 420. 

33. Ark—St- Louis. I M. & S Ry. 
Co. V. Wood, 207 S.W. 32, 136 Ark. 
585. 

36L U S.—New York, etc, R Co. v. 
Interstate Commerce Cornmn., Va., 
26 S.Ct 272, 200 U.S 361. 50 L.Ed 
515, modifying, C.C-, Interstate 
Commerce Cornmn. v. Chesapeake 
& O Ry. Co., 128 F. 59. 
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§ 396. Contracts in Violation of State Legis¬ 
lation 

Intrastate shipping contracts which are unduly dis¬ 
criminatory or which deviate from the duly established 
rates or tariffs are illegal, unenforceable, and void under 
the legislation in many states. 

Under state statutes prohibiting discrimination 
in terms more or less similar to those of the Inter¬ 
state Commerce Act, it is usually held that con¬ 
tracts in violation thereof are void and cannot be 
enforced.®'^ Under some of such statutes, rail¬ 
road freight rates have been taken from the domain 
of contract and have become matters to be reg¬ 
ulated by law and the carrier, shipper, and 
consignee alike are required to abide by the rates 
legally established.*® No mistake of fact, or spe¬ 
cial practice, engagement, or understanding of the 
parties, will suffice to change this requirement,^® 
and the carrier cannot by contract,^! or by estop¬ 


pel or waiver,^* directly or indirectly, increase or 
decrease the duly established rates. When the 
tariff rates are once legally established, the ship¬ 
per and all parties, in legal contemplation, have 
notice thereof and of the law prohibiting discrim¬ 
ination in any form.^* It has been held that a 
charge greater than that prescribed by the tariff 
IS not legalized by a statute declaring that a car¬ 
rier IS guilty of extortion if it charges more than 
a reasonable rate for designated services,^^ and 
a statute prohibiting a carrier from charging more 
than the rate specified in the bill of lading, has 
no application where the rate charged and col-, 
lected is on file with, and has been approved by, 
the state railroad commission.^ 5 

Under statutes of this character, a shipping con¬ 
tract is unenforceable and void where it provides 
for rates different from those fixed by an author¬ 
ized state commission,^® or specified in the filed 


37- Ark —^Bryant Lumber Co. v. 
Fourche River Lumber Co, 187 S 
W. 455, 124 Ark. 313. 

Iowa—Northern Gravel Co. v. Mus¬ 
catine North & S Ry. Co., 171 N. 
W. 787, 185 Iowa 1259. 

Mo.—^Mellon v. Stockton & Lampkin, 
30 SW.2d 974, 326 Mo 129, trans¬ 
ferred 35 S.W2d 612. 225 Mo App. 
122—^Mellon v. Bums, App, 35 S 
W.2d 614 

N.J.—Lehig^h Valley R Co. v XJmted 
Lead Co., 133 A. 290, 102 N.JLaw 
545—Lehii^h Valley B, Co. v. Maas 
& Waldstem Co. 131 A 884, 102 N. 
JLaw 332 

Tenn.—^Louisville & N. Ry. Co. v. 

Hardman, 5 Tenn App. 289. 

10 aj p 514 note 11. 

38. Tenn.—Oman v. Tennessee Cen¬ 
tral Ry. Co., 7 Tenn-App. 141. 

39. U.S.—Woodrich v. Northern Pac. 
Ry. Co. CC.AN.D, 71 F.2d 732. 
97 ALR 401—^In re Independent 
Sewer Pipe Co., D C.Cal., 248 F. 
547 

Ala.—^T. R. Miller Mill Co. v. Louis- 
& N. R. Co.. 92 So. 797. 207 Ala. 
253. 

Ind-—American Ry. Express Co- v. 
Johnson Butter Co. 187 N EL 405, 
97 Ind.App. 537. 

Ky.—^Louisville & N. R Co. v. Green¬ 
brier Distillery Co., 187 S W. 296, 
170 Ky. 775. 

Miss—^E L. Toungr Heading Co. v. 
Payne, 89 So 782, 127 Miss. 48— 
Southern Ry Co in Mississippi v 
Buckeye Cotton Oil Co., 89 So. 228, 
126 Miss. 562. 

Mo—Sonken-Galamba Corporation v. 
Missouri Pac R Co , 40 S W 2d 524, 
225 Mo App. 1066 

N Y —Purcell v New York Cent R 
Co . 275 N Y-S 70. 242 App Div. 292, 
affirmed 197 N.E. 182, 268 N.Y. 164, 


certiorari denied 56 S.Ct. 73, 296 
TJS- 545, 80 LEd. 387. 

Ohio.—Erie R. Co. v Steinberg, 113 
NE 814, 94 Ohio St 189, LR.A 
1917B 787, AnnCasl917E 661. 

Pa.—^Pennsylvania R Co. v. Silber- 
man, 29 PaDist 605 
Tenn —New River Lumber Co. v. 
Tennessee Ry. Co., 238 SW. 867, 
145 Tenn. 266. 

W Va.—Whitaker Glessner Co. v 
Wheeling Terminal Ry. Co., 127 S. 
B. 639, 99 W.Va. 38. 

10 C. J. p 514 note 12. 

Vheze can lie but one ‘Tawfnl rate’’ 

in force at a given time, and that, 
rate, by the terms of Code 1907 §§ 
5525, 5527, 5553, 5554, 5651, is the 
rate which has been died and ap¬ 
proved by the railroad commission 
and published by the earner and 
behind that rate, so long as it 
remains unchanged, and so far as 
its application to specific shipments 
is concerned, neither shipper nor car¬ 
rier can go, and courts cannot in¬ 
quire —^T R Miller Mill Co. v. Louis¬ 
ville & N R Co., 92 So. 797, 207 Ala. 
253 

40- U.S —Woodrich v. Northern Pac. 

Ry. Co, CCAN.D., 71 F.2d 732, 97 
’ ALR 401—^In re Independent Sew¬ 
er Pipe Co., D.C.Cal, 248 F. 547. 
Ala.—^Louisville & N. R Co v. A H. 
Cleaver & Co, 101 So. 697, 211 Ala. 
661. 

Ind —American Ry. Express Co v. 
Johnson Butter Co, 187 N.B. 405, 
97 Ind App 537. 

Improper dasstfication l-mmatexial 
That army goods were styled and 
regarded as rags by the shipper, and 
received and billed as such by the 
carrier, was not controlling as to 
their proper classification for rate 
purposes, since the carrier was bound 
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to collect the prescribed rate on a 
proper classification.—^Louisville, H 
& St- L Ry Co V. Johns & Patter¬ 
son, 258 SW 312, 201 Ky. 752. 

41- Mo.—Mellon v. Bums, App, 35 
SW.2d 614—^Mellon v. Stockton & 
Lampkin, 35 S W.2d 612, 225 Mo. 
App. 122, transferred 36 S W 2d 
974, 326 Mo 129. 

Pa.—New York. P. & N. R R. Co. v. 
Ambler-Davis Co., 3 Pa.Dist-& Co. 
485 

42- Mo.—^Mellon v. Bums, App, 35 
SW.2d 614—^Mellon v. Stockton & 
Lampkin, 35 S.W.2d 612. 225 Mo. 
App. 122, transferred 30 S.W.2d 
974, 326 Mo 129 

Shipper not estopped to contest rates 
A shipper’s agreement to allow a 
carrier to charge rates conflicting 
with Const, art 12 § 12, prohibiting 
charging more for short than long 
hauls, does not estop him from later 
contesting the legality of such rates. 
—^Missouri Southern R. Co. v Pub¬ 
lic Service ComTnission, 214 S.W. 379, 
279 Mo 484 

43- Mo.—^Mellon v Bums, App, 35 
S W 2d 614—^Mellon v. Stockton & 
Lampkin, 35 SW2d 612, 225 Mo. 
App 122, transferred 30 S W 2d 
974. 326 Mo. 129. 

44. Ky.—Andrews Steel Co. v. Da¬ 
vis, 276 S.W. 148, 210 Ky, 473 

45- Miss—^E L Young Heading Co. 
V. Payne, 89 So. 782, 127 Miss 48. 

46- Miss —^Brookhaven Lumber & 
Mfg. Co. V. Mississippi Cent. R. Co , 
122 So 472, 154 Miss. 303 

Pa —^Leiper v Baltimore & P. R Co, 
105 A 551, 262 Pa. 328 
Tex—^Hemn Transp. Co v. Mar- 
mion, Civ-App-. 113 S W 2d 291. 

Va.—^Norfolk Tidewater Terminals v. 
Norfolk & P. Belt Lme R Co, 
195 SE. 684. 
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tariffs,^*^ or where it provides for services not open 
to all shippers alike, under the filed tariffs.^^ How¬ 
ever, the mere fixing of a rate by a state rail¬ 
road commission, when it is the same as stipu¬ 
lated in a prior contract by the shipper and car¬ 
rier, does not of itself invalidate such an agree¬ 
ment.^® 

Statutes of this character render prior contracts 
for special rates unenforceable,^® although it has 
also been held that a statute will not be given 
such a retroactive effect in the absence of some 
indication that the legislature so intended Such 
statutes are void as applied to interstate ship¬ 
ments,®^ but they may control shipping contracts 
made pursuant to an act of congress, unless it 
is shown that congress did not so intend.®^ 

Effect on shipper's right to recover for loss or 
injwry. No recovery can be had from a carrier 


for consequential damages resulting because of its 
failure to perform a contract in violation of a 
state statute regulating rates on particular serv¬ 
ices.®^ 

§ 397. - Effect on Carrier’s Right to Re¬ 

cover Scheduled Rates 

Under a number of state statutes, a carrier has both 
a right and an absolute duty to recover the scheduled 
rates regardless of its contract. 

Although there is authority to the contrary,®® 
under a number of state statutes governing intra¬ 
state carriers, the established intra-state rate may 
be recovered irrespective of any special contract 
and regardless of the fact that the carrier has, by 
mistake or otherwise, charged less than the es¬ 
tablished rate,®® although it is unreasonable and 
extortionate,®^ and the doctrine of estoppel will 
not be applied to bar carrier from so recovering.®^ 


molatioiL not shown 

Where a railroad company inspect¬ 
ed and classified as pitch material 
which was claimed to be asphaltum, 
and entered into a contract with a 
shipper to transport it for a griven 
sum, it was held that the contract 
was binding-, and the only way the 
carrier could avoid it was by showing 
that by mistahe it agreed to transport 
the material for less than the tariff 
rate, this it did not show.—West 
Const Co V Seaboard Air Line Ity. 
Co, 210 SW. 633, l4l Tenn 342. 
dff- Mo —St. Louis Southwestern j 
Ry. Co. V. Painton, App, 275 S.W 
55 

Specific perfoxuiance denied 

In view of Public Service Commis¬ 
sion Act §§ 5, 6, and 7, where rail¬ 
road company filed with state public 
service commission tariffs in proper 
form, published as required by such 
act, regulating charges for hauling 
slag, etc, from iron and steel mills 
located on railway, contract between 
iron mill and railroad company, 
executed before passage of act, by 
which railroad agreed to haul away 
wastage without pay, as considera¬ 
tion for deed to right of way, can¬ 
not be specifically enforced—Whitak¬ 
er Glessner Co v. Wheeling Terminal 
Ry. Co, 127 SE. 639, 99 WVa. 38 

dfiL Ran —Parker Com Co. v Chi¬ 
cago. B. & Q. R. Co., 244 P 240, 
120 Kan. 484 

49- La.—Alexandria & W. Ry. Co. v 
XiOng Pine Lumber Co. of Louisia¬ 
na, 93 So 199, 152 La. 399. 

sa N.Y —Boston & M. R R. v 
Standard Wall Paper Co, 181 NY 
S. 129, 191 App.Div 307, ajffirmed 
134 NB 593, 232 N.Y. 612. 

10 C J. p 514 note 14. 

CSoatract rendered ineffectaal 

Although a contract for a fixed 


period is entered into between a car¬ 
rier and shipper for a freight rate, 
which is the legal rate at the time, 
yet, if thereafter, the carrier es¬ 
tablishes a higher rate m accordance 
with statutory provisions, the con¬ 
tract is meffectual.—New River 
Lumber Co. v Tennessee Ry. Co, 
238 SW. 867, 145 Tenn 266. 

SI- Wash.—Sultan R, etc, Co v 
Great Northern R Co, 109 P 320, 
1020, 58 Wash. 604. 

52. XT S —Gulf, etc., R Co. v. Hefley, 
Tex, 15 S.Ct, 802, 158 U.S. 98, 39 
L.Bd. 910. 

53- TJ.S.—St Paul & Tacoma Lum¬ 
ber Co. V. Northern Pac. Ry. Co, 
B.CWash., 296 P. 749, reversed on 
other grrounds. C CA-, Northern 
Pac Ry. Co v. St. Paul & Taco¬ 
ma Lumber Co., 4 F.2d 359 

54. W Va.—Whitaker Glessner Co 
V. Wheeling Terminal Ry. Co., 127 
S.E 639. 99 WVa. 38 

Contract to haul mill wastage 

Millowner cannot recover conse¬ 
quential damages for breach of con¬ 
tract by railroad company to haul 
away wastage from mill as part con¬ 
sideration for right of way, since 
passage of Public Service Commis¬ 
sion Act, under which railroad filed 
schedule containing charges for haul¬ 
ing wastage from iron and steel 
mills.—Whitaker Glessner Co v. 
Wheeling Terminal Ry. Co, 127 S E. 
639, 99 W.Va. 38 

55. Ill.—^Ilhnois Cent. R Co. v. 
Seitz, 73 NE 535, 214 Ill. 350. 105 
Am S.R. 108, affirmmg 117 IllA.pp. 
154. 

10 C.J p 514 note 13 

56. U S.—^In re Independent Sewer 
Pipe Co.. DC.Cal.. 248 F. 547. 

Ind.—American Ry. Express Co. v. 
Johnson Butter Co., 187 N.EL 405, 
97 Ind.App. 537 
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Iowa—Cummings Sand & Gravel Co 
V. Minneapolis & St. L. Ry Co.. 
166 NW 354. 182 Iowa 955, L.R.A. 
1918C 797 

Kan—^Missouri Pac R. Co. v. Red 
Star Milling Co., 251 P. 417, 122 
EAn 122. 

Ky.—Louisville & N R Co. v. Perry 
Ice & Bottling Co.. 16 S W.2d 1091, 
226 Ky 286. 

Miss.—Gulf, M & N R. Co. v. Riv¬ 
erside Brick & Mfg. Co, 107 So. 
193, 141 Miss 505. 

Mo—^Mellon v. Bums. App, 35 SW. 
2d 614—^Mellon v. Stockton & Lamp- 
kin. 35 S.W2d 612. 225 MoApp. 
122, transferred 30 S.W2d 974, 326 
Mo. 129 

NY—^Boston & M R. R. v. Standard 
Wall Paper Co, 181 N.Y S. 129, 191 
AppBiv, 307, affirmed 134 N.E 593, 
232 NY. 612 

Pa—^New York, P. & N R. R Co. v. 
Amhler-Bavis Co., 3 PaDist.& Co. 
485. 

Tenn —Oman v. Tennessee Central 
Ry. Co, 7 TennA.pp. 141 
10 C J p 514 note 12 

57. Miss—^E L Young Heading Co. 
V. Payne, 89 So. 782. 127 Miss. 48. 

58l U.S—Strawberry Growers' Sell¬ 
ing Co. V American Ry. Exp. Co., 
C-CALa, 31 F.2d 947. 

Iowa.—Cummings Sand & Gravel Co. 
V. Minneapolis & St. L Ry. Co, 
166 NW 354, 182 Iowa 955. L RA. 
1918C 797 

Ky—^Louisville & N. R. Co v. Perry 
Ice & Bottling Co, 10 S.W.2d 1091, 
226 Ky. 286 

Miss.—Southern Ry. Co. in Missis¬ 
sippi V- Buckeye Cotton Oil Co., 89 
So. 228, 126 Miss 562 
Mo.—^Mellon V. Bums, App, 35 S.W 
2d 614—Mellon v. Stockton & 
Lampkin, 35 S.W.2d 612. 225 Mo 
App. 122, transferred 30 S.W.2d 974, 
326 Mo. 129. 
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This right of recovery is not defeated by the fact local station as required by statute.®* 
that the copies of the tariff were not posted in the 


TT. BENEFIT OF INSURANCE 


§ 398. In Absence of Special Contract 

In the absence of special contract, a carrier is not 
entitled to the benefit of insurance effected by the ship¬ 
per on the goods shipped. 

As a corollary of the rule that a carrier can¬ 
not limit its liability by requiring the shipper to 
insure his goods, as already discussed in § 109, in 
the absence of special contract, the carrier is not 
entitled to the benefit of insurance effected by the 
shipper on the goods shipped,®® and, in case of 
loss or injury, it is not entitled to call on insurer 
for contribution.®! Payment of loss by insurer 
does not prevent a recovery against the carrier 
for the amount of the loss,®^ the carrier being 
primarily liable therefor, and the recovery being 
for the benefit of insurer, which is subrogated to 
the rights of the shipper.®^ The right to main¬ 


tain the action is not affected by the fact that in¬ 
surer was not legally bound to indemnify msured 
for the loss sustained.®^ 

§ 399. Under Special Contract ■ 

Where the contract between the carrier and the ship, 
per expressly so provides, the carrier may be entitled 
to the benefit of unconditional payments made to the 
shipper by an insurer of the goods shipped. 

In view of the fact that the carrier has an 
insurable interest in the shipment,®® and may in 
its own behalf take out insurance against its 
liability arising from negligence,®® it may, there¬ 
fore, enter into a valid contract, in the absence of 
fraud or a provision to the contrary in the con¬ 
tract with insurer,®*^ with the shipper that in 
case he procures insurance on the shipment the 
insurance will mure to the benefit of the earner,®® 


Sixeetor general of railroads was 
not estopped to sue for balance due 
on freight on coal billed by Ynistake 
at less than proper rate, although 
defendant sold the coal at a small 
profit under supervision of federal 
government, talung freight rate paid 
into account, so that payment of 
difference would result in loss, in 
view of Const. § 214, and Ky St. § 817, 
relative to preferences.—^Davis v. 
Moody. 261 SW 1101, 203 Ky 203. 
59. Ky—^Louisville & N R. Co. v. 
Perry Ice & Bottling Co., 10 SW. 
2d 1091, 226 Ky 286. 

GO. XT S —^Luckenbach v. W. J Mc- 
Cahan Sugar Refining Co, N. Y, 
39 S.Ct 53. 248 US 139. 63 LEd. 
170, 1 A.L.R 1522, modifying The 
Julia Luckenhach, 235 F. 388, 148 
C.CA- 650. 

10 C.J p 514 note 19. 

Does not affeert liability 

Insurance on cotton burned through 
earner’s negligence does not affect 
the earner's liability—^Texarkana & 
P. S. Ry Co V Brass, Tex.Civ.App, 
245 S W 457, affirmed, Com.App., 260 
S.W 828. 

61. Pa —Gales v. Hailman, 11 Pa. 
515. 

S C.—^Burnside v. Union Steamboat 
Co.. 44 S C.L. 113. 

10 C J p 514 note 20. 

62. N Y —Levinson v. Morns Trans¬ 
fer Co, 186 NYS 563. 

G3L U S.—^Luckenhach v W. J. Mc- 
Ohflp Sugar Refining Co, NY, 39 
set 53. 248 US. 139, 63 LEd. 170. 
1 A L R 1522. modifying The Julia 
Luckenhach. 235 F. 388, 148 C.CA. 
650. 

10 aj. p 514 note 21. 


et U S —Nord-Deutscher Lloyd v. 
Insurance Co. of North America. 
Md.. 110 F. 420. 49 C.CA. 1—Com¬ 
mercial Ins Co. V The C D Jr, 
La, 13 PCasNo.7,051. 1 Woods 72 
65w Iowa.—^Hartford Fire Ins Co. v 
Payne, 203 NW 4. 199 Iowa 1008, 
39 A.L R. 1109 

66b Miss—^Yazoo & M V R Co v 
Blum, 86 So. 805, 124 Miss 318 
10 CJ p 515 note 28—13 CJ. p 491 
note 4. 

Kay recover against insurer 

A contract of insurance taken by 
the earner on goods in its custody 
will be valid, and under it the car¬ 
rier may recover against an insur¬ 
ance company for loss due to negli¬ 
gence 

U.S —^Phoenix Ins. Co v. Erie & 
Western Transp Co, Wis, 117 U 
S. 312. 29 LEd. 873—Waters v. 
Merchants’ Louisville Ing Co, Ky, 
11 Pet. 213, 9 L Ed. 691 
Mass—Copeland v. New England 
Mar. Ins Co., 2 Mete. 432 

67- U.S —Luckenhach v. W. J. Mc- 
C-aban Sugar Refining Co, N.Y., 39 
set. 53, 248 US 139, 63 LEd. 
170, 1 ALR 1522. modifying 235 
F 388, 148 CCA. 650—Pennsyl¬ 
vania R Co. V Burr, NY., 130 F 
847, 65 CCA 331. 

10 C.J. p 515 note 24. 

Xncoxporated in. insurance contract 
In shipper’s action against truck 
carrier for loss of cargo, carrier 
could not defend on ground that 
shipper was fully reimbursed from 
its insurer, since advancement made 
by insurer to shipper under agree¬ 
ment whereby insurer was subrograt- 
ed to shipper's rights against earner 
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did not constitute a "payment.”— 
Nebraska Co-op. Creameries v. Des 
Moines Transp. Co, DC Iowa, 16 F. 
Supp 853. 

68- U S.—Luckenhach v W. J Mc- 
Cahan Sugrar Refining Co, N. Y, 
39 set. 53. 248 U.S 139, 63 LEd 
170, 1 AL.R 1522, modifying The 
Julia Luckenhach, 235 F 388, 148 
CCA. 650—Pennsylvania R. Co v. 
Burr, NY, 130 F 847, 65 CCA 
331—Nebraska Co-op Creamenesv. 
Des Momes Transp Co, D.C Iowa, 
16 F Supp 853 

Iowa.—^Hartford Fire Ins. Co v. 
Payne, 203 NW. 4t, 199 Iowa 1008, 
39 ALR 1109 

Miss.—^Yazoo & M V. R Co. v. Blum, 
86 So 805, 124 Miss 318. 

10 C.J. p 515 note 23. 

This Corpus Juris text has been 
approved and cited as authority in 
Yazoo & M V. R. Co. v. Blum, 86 
So. 805. 124 Miss 313. 

Breach of contract 

Where shipper procured insurance 
giving insurer right to subrogation 
to shipper’s cause of action against 
carrier in breach of oral promise to 
earner to procure insurance without 
warranty and for benefit of shipper 
and carrier, carrier, m action against 
it for loss of cargo, was entitled to 
offset as damages for breach of 
promise full amount of loss.—Ne¬ 
braska Co-op. Creameries v. Des 
Moines Transp. Co, D.C Iowa, 16 F- 
Supp 853. 

Mo special consideration is neces¬ 
sary to sustain these contracts.— 
Missouri Pac. R Co. v Internation¬ 
al Mar. Ins. Co., 19 S.W. 459, 84 Tex. 
149, 
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even though the loss or injury is due to the neg¬ 
ligence of the carrier’s servants or agents,®® and 
although the carrier thereby shifts from itself 
to insurer the loss for which it is primarily re- 
sponsibleJ® The rule that an insurer when he 
has indemnified an owner of property for a loss 
occasioned by a carrier is entitled to all the means 
of indemnity which the satisfied owner held against 
the carrier, and that the owner cannot after loss 
relinquish any rights to which insurer is entitled, 
does not prevent a valid agreement between the 
carrier and the shipper that the carrier shall have 
the benefit of any insurance to be effected by the 
owner.^^ Accordingly, contracts containing provi¬ 
sions of this nature are not in violation of statutes 
prohibiting carriers from limiting their common- 
law liability,72 nor in contravention of any other 
rule based on public policy.^® Where the policy 
covering the goods is limited to losses for which 
a common carrier would not be liable at common 
law, a provision that the carrier shall have the 
benefit of any insurance effected on the goods to 
be transported does not protect it from liability 
for loss due to negligenceJ^ Also, the earner is 
'not entitled to the benefit of insurance covenng 
items of loss which the carrier, through the bill 
of lading, refused to assumed® 


If the- owner has received from the insurance 
company the amount of damages caused by loss of 
or injury to the goods in shipment, he will of 
course be precluded by such stipulation from a 
recovery against the carrier for such loss or in¬ 
jury J® Nevertheless, to entitle a carrier to the 
benefit of a stipulation in the shipping contract, 
giving to it the benefit of any insurance effected 
on the goods shipped, it is essential that insurer 
should have made an unconditional payment of the 
damages to insured; otherwise the carrier has no 
standing to enforce any claim to the benefit of the 
insurance.^'^ As between the carrier and insurer 
it is held that, m the absence of any misrepresen¬ 
tation or intentional concealment by the shipper 
in obtaining insurance on the goods, or of any 
express stipulation on the subject in the policy, 
the provision^ in the shipping contract that the 
carrier shall have the full benefit of any insurance 
effected on the goods limits the right by way of 
subrogation of insurer on paying to the shipper 
the amount of loss or damage. In other words, 
the contract between insured and the carrier being 
valid, the latter is protected from any action by 
insurer on pa 3 rment by it for the loss or injury 
sustained.^® 


©9- U S —^Luckenbacli v. W. J Me -1 
Cahan Sugar Refining Co, N.Y, 39 I 
S Ct 53, 248 TJ.S. 139, 63 L Ed 170, 
1 A.LiR. 1522, modifying The Julia 
Liuckenbach, 235 F. 388, 148 CCA. 
650. 

10 C J p 515 note 29. 

70- U S —l^ebraska Co-op. Cream¬ 
eries V. Des Homes Transp. Co, 
D.CIowa, 16 FSupp 853. 

71- US —^Rmtoul V. New York 
Cent. & R R. Co, CC.N.Y., 20 F. 
313. 

72- Tex—British, etc. Mar. Ins. Co. 
V Gulf, etc, R. Co, 63 Tex. 475, 51 
AmR 661. 

73- Tex.—^Insurance Co. of North 
America v Easton, 11 S.W. 180, 73 
Tex 167, 3 LRA 424. 

74 Tex—Gulf, etc, R. Co. v Zim¬ 
merman, 17 S.W. 239, 81 Tex. 605 

75- U S.—Pennsylvania R. Co. v 
Burr. NY.. 130 F. 847, 65 C.C.A. 
331. 

Expected profit 

Where a bill of lading limited the 
liability of the carrier, in case of 


loss or damage, to the value of the 
goods at the time and place of ship¬ 
ment, a further provision that he 
should have the benefit of any msur- 
ance effected by the owner is valid 
only as to such msurance, or so 
much of the msurance, as represents 
the goods, and the value for which, 
in case of loss, the earner is liable; 
and he cannot claim the benefit of m- 
surance covering the mcreased value 
of the goods at the port of destina¬ 
tion, which the owner had the right 
to effect for his own protection.— 
Pennsylvania R Co. v. Burr, N.Y., 
130 F. 847, 65 CCA. 331. 

76. U S.—^Rintoul v. New York Cent. 
& H R R Co, C C.N.Y., 17 F 905, 
21 Blatchf 439. 

Tex—Gulf, etc, R Co. v. Zimmer¬ 
man, 17 SW. 239. 81 Tex 605—- 
British F. & M. Ins Co. v. Gulf, 
etc, R. Co. 63 Tex. 475, 51 AmR 
661 

BednctloiL by carrier 

Such a contract entitled the ear¬ 
ner to a deduction for insurance paid 
the shipper—^Yazoo & M V. R. Co 
v. Blum, 86 So. 805, 124 Miss. 318. 


77- U.S.—^Liuckenbach v. W. J. Mc- 
Cahan Sugar Refining Co, N.Y, 39 
S.Ct. 53. 248 US 139, 63 UEd 170, 
1 A UR. 1522, modifying The Julia 
Liuckenbach, 235 F. 388, 148 CC.A 
650—Pennsylvania R Co v Burr, 
NY, 130 F. 847, 65 CCA. 331. 
La—^Dejean v. Louisiana Western R. 

Co, 118 So. 822, 167 La. 111. 

10 C J. p 515 note 33 

Xoaos ox conditioiLal payments by 
insurer to the shipper do not relieve 
the carrier from liability 
U.S—^Luckenbach v W. J. McCahan 
Sugar Refining Co.. N.Y, 39 S.Ct. 
53, 248 US. 139. 63 LEd. 170, 1 
AL.R. 1522, modifying The Julia 
Luckenbach, 235 F 388, 148 C.CA. 
650. 

La.—Uejean v. Louisiana Western R. 
Co, 118 So 822. 167 La 111. 

7S- U.S.—^Luckenbach v. W. J Mc- 
Cshfln Sugar Refining Co., N.Y, 39 
S Ct. 53. 248 U.S 139, 63 L.Ed 170. 
1 A.L R 1522, modifying The Julia 
Luckenbach, 235 F. 388. 148 CCA.. 
650. 

10 C J. p 181 note 4, p 516 note Si. 
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§ 400. Who Are Connecting Carriers 

A connecting carrier is one of several common car¬ 
riers whose united lines constitute the route over which 
a shipment is to pass. Generally, however, the first car¬ 
rier IS not considered a connecting carrier. 

In its broadest sense the term “connecting car¬ 
rier” means one of several common carriers whose 
lines or parts thereof united constitute the route 
over which a shipment is to pass, and which par¬ 
ticipate in the transportation of such shipment,^^ 
a common carrier furnishing a necessary Imk in 
the transportation under a through bill of lading.^® 
It has been defined, however, as one whose route, 
not being the first one, lies somewhere between 
the point of shipment and the point of destination; 
it becomes such by virtue of the agreement be¬ 
tween the consignor or shipper and the first car¬ 
rier, whereby the latter undertakes to deliver the 
shipment at its ultimate destination, and thus makes 
the carrier beyond its own route its agent for con- 
tmuing the transportation, or else undertakes only 
to deliver the goods safely to the next carrier on 
the route, who thus becomes agent for the ship¬ 
per for cariying them further.^t That it is not 


named in the through bill of lading is unimpor¬ 
tant.^^ The narrower definition given above per¬ 
haps more accurately expresses the common ac¬ 
ceptation of what IS meant by the term “connect¬ 
ing carrier,^’ as appears from the decisions as to 
whether or not a local belt railroad,S3 a switching 
company,*^ a terminal company,^ 5 a wharf com- 
pany,8® or a transfer company,^^ is or is not a 
connecting carrier. 

A railroad company which, after completion of 
a through contract of carriage, agrees to deliver 
the goods shipped on board a steamship within the 
state is not a connecting earner within the Car¬ 
mack amendment.SS 

§ 401. Rights, Duties and Liabilities of Ini¬ 
tial Carrier 

The initial carrier is the shipper's agent with cer¬ 
tain duties and liabilities which end when the goods 
reach their destination. 

The rights and liabilities of the initial carrier, 
when not affected by any partnership arrange¬ 
ment with connecting lines or by joint undertaking 


7S- AIa»—Veitch v. Illinois Cent, R. j 
Co., 68 So. 575, 14 Ala-App 146, 

10 C J. p 516 note 37. 

SO- U.S —Galveston WTiajf Co v. 
Galveston. H & S A Ry Co, 52 S. 
CL 342, 285 U.S' 127, 76 L. Ed. 659, 
affirminir Galveston, H. & S. A. Ry. 
Co V. American Grocery Co, 36 S. 
W 2d 985, 122 Tex 1, certiorari 
granted Galveston Wharf Co v. 
Galveston. H & S. A Ry Co, 52 S. 
Ct 41, 285 U.S 608. 76 L.Ed. 521, 
and affirmingr Galveston, H, & S, 
A Ry. Co V. American Grocery Co, 
Tex.Com App , 25 S W 2d 588, which 
reversed Galveston Wharf Co. v, 
American Grocery Co., Civ.App, 13 
S.W.2d 983 

IlL—See Dunsworth v. Chicagro & A 
R. Co. 205 Ill App 51. 

81. Mo —Nanson v Jacob, 12 Mo. 
App. 125, 127, reversed on other 
grounds 6 S.W 246, 93 Mo 331, 3 
Am.S R 531 

10 C J. p 516 note 40 [a}. 

82. U.S.—Galveston Wharf Co. v. 
Galveston, H & S. A Ry. Co, 52 
S Ct. 342, 285 U S 127, 76 L Ed. 659, 
affirming: Galveston, H & S A Ry. 
Co. V American Grocery Co, 36 
S W 2d 985, 122 Tex. 1, certiorari 
granted Galveston Wharf Co. v. 
Galveston, H & S. A Ry. Co, 52 S. 
Ct 41, 285 U.S 608, 76 L.Ed 521, 
and affirming Galveston, H. & S. A 
Ry. Co. V. American Grocery Co, 
TexConuApp., 25 S W.2d 588, which 
reversed Galveston Wharf Co. v. 


American Grocery Co., Civ App, 13 
S.W.2d 983. 

88. Tex —Chicago, etc., R Co. v. 

Young, Civ App. 107 SW 127. 

10 C.J. p 516 note 41. 

84. Kan —^Missouri Pac R Co. v 
Wichita Wholesale Grocery Co, 40 
P. 899, 55 Kan 525. 

Tex—St. Louis, etc, R Co v. Jack- 
son, 118 SW 853, 55 Tex Civ App. 
407. 

10 C.J. p 516 note 42 
Company not connecting cazxier 
In an action for damages to a ship¬ 
ment of stock occasioned by unrea¬ 
sonable delay, it was held that a 
switching company, although it 
might be regarded as a transporta¬ 
tion company, was not a connecting 
earner for whose negligence defend¬ 
ant would not be liable—^Ft. Worth 
& R G Ry Co. V Hasse, Tex.Civ. 
App. 226 S.W 448. 

85. U.S —^U. S V.. Northern Pac. Ter¬ 
minal Co, CC.Or, 181 P. 879, re¬ 
versed on other grounds 184 F. 603, 
106 C.CA 583 

10 C.J p 516 note 43. 

86. U S —Galveston Wharf Co v 
Galveston, H. & S. A Ry Co., 52 
S Ct. 342, 285 U S 127. 76 L.Ed 659. 
affirmmg Galveston, H & S. A Ry. 
Co. V. Amencan Grocery Co, 36 S. 
W.2d 985, 122 Tex. 1, certiorari 
granted Galveston Wharf Co v 
Galveston. EL & S A Ry. Co., 52 S. 
Ct. 41, 285 U.S 608. 76 L.Bd. 521. 
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and affirming Galveston, H. & S A 
Ry. Co. V American Grocery Co, 
Tex.Com.App, 25 S.W.2d 588, which 
reversed Galveston Wharf Co v. 
American Grocery Co., Civ App, 13 
S W2d 983. 

Company held connecting earner 
A wharf company to which goods 
covered by through bill of lading 
wei e delivered by steamship company 
for transfer to connection with rail¬ 
road IS a connecting carrier and liable 
as such —Galveston Wharf Co v 
Galveston, H. & S A Ry Co, 52 
set. 342, 285 US. 127. 76 L Ed 659, 
affirmmg Galveston, H & S A Ry 
Co V American Grocery Co., 36 SW, 
2d 985, 122 Tex 1, certiorari granted 
Galveston Wharf Co v Galveston, H 
& S A Ry. Co.. 52 S Cl 41, 284 U S 
608, 76 LEd. 521, and affirming Gal¬ 
veston, H & S A Ry Co. v. Ameri¬ 
can Grocery Co, Com App , 25 S W 2d 
588, which reversed Galveston Wharf 
Co V. Amencan Grocery Co., Civ. 
App., 13 S.W 2d 983 

87, Ga—Western, etc, R. Co. v. Ex¬ 
position Cotton Mills, 7 SE 916, 
81 Ga. 522, 2 LRA. 102. 

Mo —Nanson v. Jacob, 6 S.W 246, 
93 Mo 331, 3 Am S.R. 531, affirming 
12 Mo App. 125. 

Neb.—^Missoun Pac. R Co. v. Young, 
41 N.W 646, 25 Neb. 651 
10 C.J p 516 note 44. 

8& Ill.—Charles U. Stone & Co. v. 

I New York Cent. R. Co., 214 UlApp. 
1 483. 
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for transportation, are considered infra this sec¬ 
tion and §§ 403-417, while the hahility of both the 
initial and the connecting* carriers, where such 
an arrangement exists, is considered infra § 429. 
The liability of connecting carriers for unjust dis¬ 
crimination is treated supra § 357 et seq, and for 
penalties and statutory damages, infra § 451 et seq. 
Matters relating to changes as affected by trans¬ 
portation over several lines are dealt with supra 
§315. 

In general, the initial carrier is the shipper's 
agent in transporting the goods,*® but is under 
no duty to inform the shipper of goods intended 
for export of the customs rules and regulations 
of the foreign port, and is not negligent in failing 
so to do.®® The liability of the initial carrier ends 
when the goods reach the place of destination and 
are refused by the consignees in that place, and 
on the refusal of the consignees to accept the 
shipment, the initial carrier is under no obhga- 
tion to return the goods to the shipper, and is 
entirely within its rights in merely advising the 
shipper of the fact, and in awaitmg further in¬ 


structions.®^ 

The initial carrier of an interstate shipment has 
no authority to vary lawful regulations of the inter¬ 
state commerce commission.®® 

§ 402. Who Is Initial Carrier 

The initial carrier is one which receives property for 
transportation which subsequently it delivers to another 
carrier for further transportation, or one contracting 
with the shipper for transportation. 

It has been broadly stated that a common car¬ 
rier which receives property for transportation 
which it afterward delivers to another carrier for 
further carriage is the initial carrier,®® and imder 
the Carmack amendment this is said to be so 
even though no express contract is made between 
the shipper and such carrier and notwithstanding 
any subsequent contract of carriage made between 
the shipper and an intermediate connecting car¬ 
rier,®^ but the view has been taken that the initial 
carrier is the one contracting with the shipper, 
and not necessarily the one whose hne constitutes 
the first link in transportation.®^ Under the Car¬ 


as. Ohio— V. Cincinnati North¬ 
ern R Co.. 153 N-E. 522. 22 Ohio 
App. 37. 

90. Ga—Central of Georgria Ry. Co 
V Evans, 157 SE 313, 172 Ga. 53. 
answers to certified questions con¬ 
formed to 159 SB- 877, 43 GaApp 
683 

91- N.T.—Schlitten v Hines, 186 N 
T.S. 831, 196 AppDiv. 254. 

92. N Y-—Greenwald v. New York 
Cent. & H. R. R. Co.. 159 NY.S. 
15, 95 Misc. 122 

Vnlofl/Ung cars 

Initial carrier of interstate ship¬ 
ment, by noting- in bill of lading, 
“Car to be opened by consignee,” had 
no authority to vary regulation of 
interstate commerce coTnnm^sion -that 
terminal earner should unload all 
cars consignaed to particular station. 
—Greenwald v. New York Cent & H 
R. R. Co, 159 N Y.S 15, 95 Misc. 122. 

93. Idaho —Barrett v. Northern Pac 
Ry. Co.. 157 P. 1016. 29 Idaho 139. 

HL—Golden Grain Millmg Co. v. St 
Liouis, S. & P. R Co.. 226 IlLApp 
116 

31 C.J. p 1200 note 34. 

SwitcHrngr to ano-ther caizier 

A carrier which receives goods for 
interstate shipment is the initial 
carrier although it has only switched 
the car to another carrier’s Imes for 
transportation out of the state.—^Bar¬ 
rett V Northern Pac. Ry Co, 157 P 
1016, 29 Idaho 139 

94. Va.—Chesapeake & O. Ry Co. of 
Indiana v National Bank of Com¬ 
merce of Norfolk, 95 S.E. 454, 122 


Va. 471, certiorari denied 38 S Ct. 

582. 247 TJS. 519. 62 L-Ed, 1246. 

95. N Y,—Schlitten v. Hines, 186 N. 

YS 831, 196 App-Div. 254 
Tex.—^Houston. B & W T. Ry. Co. v. 

Houston Packing Co., Civ.App., 221 

S W- 316, error refused. 

10 C.J p 517 note 47. 

Corpus Juris is* cited with approval 
m Utz V. Chicago, B. & Q. Ry. Co., 
Mo.App.. 208 SW. 640. 641. 

Switching services 

(1) Where shipper loaded one of 
Its refrigerator cars on tracks of 
'T.” Railway Company, which switch¬ 
ed the car to ‘TBC ” Railway Company, 
the latter paying "1.” Company for 
such switching services, and issuing 
a through bill of lading to the ship¬ 
per, "H.” Company was the initial 
carrier, withm the Carmack Amend¬ 
ment to the Interstate Commerce 
Act —^Houston E & W. T. Ry. Co. v. 
Houston Packing Co., Tex Civ.App, 
221 SW' 316, error refused. 

(2) Where a railroad company fur¬ 
nished the cars for an interstate 
shipment of stock and by its agent 
signed the hiU of lading, it is deemed 
the initial carrier, even though the 
cars after bemg loaded were trans¬ 
ported by a belt Ime to the track of 
such railroad company.—TJtz v. Chi¬ 
cago, B. & Q Ry, Co-, Mo.App., 2 OS 
S.W 640. 

(3) Where carloads of goods ship¬ 
ped into Chicago over defendant’s 
line were there sold on defendant’s 
tracks and under diversion orders 
were forwarded to a point in Ten¬ 
nessee over another Ime to which de¬ 
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fendant switched the cars and which 
issued bills of lading, in the absence 
of a showing that defendant received 
the cars at the original point of 
shipment in Canada, it is not the ini¬ 
tial carrier whether -the shipment be 
considered as a through shipment 
from Canada or as a shipment orig¬ 
inating m Chicago —Cardwell v- 
Payne, 226 IlLApp 227. 

Canler without trac^ at of 

oxigin. 

The fact that a carrier did not own 
tracks at the place of origin of a 
shipment did not negative the as¬ 
sumption of its relation as carrier 
from such point, where the bill of 
lading acknowledged receipt of the 
goods at that point, and where such 
carrier issued export bills of lad¬ 
ing, acknowledgmg receipt of cotton 
at the pomt of origpin in place of lo¬ 
cal hills of lading, it was held that 
there was no ambiguity, but that the 
carrier’s obligation was -to trani^ort 
from place of ong^in to the ship, and 
it was entitled to receive the goods 
at the point of origin or at any point 
along the route, and to transport the 
goods to the ship by any means it 
might provide.—^Texarkana & S 
Ry Co V. Brass, Tex.ComA.pp, 260 
SW 828, affirming. Civ.App., 245 S. 
W. 457, rehearing overruled. Com. 
App, 262 SW. 737. 

KeShipmeut 

On the refusal of consignees, pur¬ 
chasers of goods, to accept shipment, 
if the initial earner entered into a 
new contract for leshipment of the 
goods, it would then be deemed the 
initial carrier m the reshipment.— 
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mack amendment, however, this rule is subject to 
the qualification, that, where the only act of the 
company issuing the bill of lading consists in the 
execution of the writing itself, such execution 
cannot convert the company into an initial car¬ 
rier, where it receives no benefit, does not par¬ 
ticipate in the transportation, and by the bill of 
lading actually routes the goods from begmning 
to end over the lines of other and different com¬ 
panies.®® A carrier which receives goods intend¬ 
ed for interstate shipment and delivers them to 
another carrier within the same state is the initial 
carrier, even though the goods were billed by the 
first carrier only to the point at which the second 
carrier took them and a new bill of lading was 
issued by tlje latter for the balance of the joumey.®*^ 

While it has been said that there can be, ‘in 
contemplation of law, but one initial carrier,®® 
and while, ordmarily, as shown infra § 406 a, the 
rights and liabilities of all the parties to an in¬ 
terstate shipment of freight are controlled solely 
by the* original contract, which connecting ear¬ 
ners cannot change merely by delivering to the 
shipper new bills of lading controlling the ship¬ 
ment over their respective lines, where the old 
contract is abandoned and a new bill of ladmg is 
issued en route by another carrier to meet a change 
of conditions, the carrier issuing the new bill of 
lading becomes the initial carrier to destination.®® 


The initial carrier continues in that capacity, 
within the meamng of the Carmack amendment, 
although the shipment is diverted before the orig¬ 
inal destination has been reached,^ or although 
by direction of the consignee at the destination 
named m the bill, the goods are shipped to anoth¬ 
er point on the same bill of lading;® and where 
the carrier first taking the goods, is unable, be¬ 
cause of an embargo, to dehver them at their 
destmation and diverts them to a different carrier, 
to be delivered at a different destination, the sec- 
' ond carrier does not become the initial carrier.® 
A carrier that indorses a reconsignment on a bill 
of lading issued by it is the initial carrier within 
the Carmack amendment, although it had previous¬ 
ly delivered the goods to the next carrier.^ Where, 
however, all the obligations of a previous contract 
of shipment are terminated, and there has been 
a delivery to the consignee prior to a subsequent 
contract for shipment, the carrier receiving the 
property under the subsequent contract is the ini¬ 
tial carrier.® Thus, where a carrier delivers the 
goods at their destmation, having neither under¬ 
taken to cause the shipment to be carried beyond 
that pomt nor knowledge that it was to be, and 
the owner then delivers them to another carrier, 
which issues a through bill of ladmg for further 
transportation, the latter is the initial carrier with- 
m the purview of the Carmack amendment;® and. 


Schlitten v. Hines, 186 NT.S. 831, 
196 App.Div 254. 

96L Ga—Georgria Southern & F Ry. 
Co. V. Tifton Produce Co., 176 S.E. 
89, 49 Ga.App. 530. 

97- Ill—Lino v Northwestern Pac. 
JL Co.. 163 N.E. 316. 332 HL 93. 
reversiner 246 lll»4pp. 451. 

98- Va.—Chesapeake & O. Ry. Co of 
Indiana v. National Bank of Com¬ 
merce of Norfolk. 95 S E 454. 122 
Va. 471. certiorari denied 38 S.Ct. 
582, 247 U.S. 519, 62 L Ed. 1246 

99- Ky—Louisville & N R Co. v. 
Johnson. 206 S.W. 638. 182 Ky. 418 

Snxxender of original liUl 

Where an interstate shipment of 
live stock from Nevada to Kentucky 
was stopped m Illinois, the original 
bill of lading surrendered, the stock 
transferred to other cars, mmgled 
with other stock, and shipped to des¬ 
tination under new bill of ladmg, in 
the absence of showing of violation 
of Interstate Commerce Law, the 
earner issuing the new bill of lading 
became the initial earner to destina¬ 
tion—^Louisville & N R Co V. John¬ 
son. 206 SW. 638. 182 Ky. 418. 
Invalidity of original contract 

If initial contract covering mter- 
state shipment was mvaJid as con¬ 


tract east of Chicago, then second 
contract might be made by connect- 
mg carrier, subjecting it to liability, 
under Interstate Commerce Act, as 
amended, of initial earner. In de¬ 
termining the invalidity of the ini¬ 
tial contract. Interstate Commerce 
Act, as amended m view of § 7, did 
not prohibit tariff regulation pro- 
hibitmg movement of live stock on 
shipper’s order contract east of Chi¬ 
cago. regulation applying to all car¬ 
riage of live stock freight on lines 
of all common carriers east of Chi¬ 
cago.—Chesapeake & O. Ry. Co. of 
In^mna V. National Bank of Com¬ 
merce of Norfolk, 95 S.E 454. 122 
Va 471, certiorari denied 38 S.Ct 582, 
247 U.S 519, 62 L,Bd. 1246 

1. Ark—Chicago, R I & P Ry, Co 
V. S. L. Robinson & Co., 23 SW.2d 
976, 180 Ark 911 

Ga—^Davis v Southern Ry. Co., 185 
S.E. 606 . 53 GaApjd 286. 

Bill controlled by consignor 

WTien the consignor controls the 
bill of lading, or has the right to 
change the destination or divert the 
goods to a new one, a reconsignment 
does not break the connection, but 
the new destmation is regarded as 
the original one, to determine the lia¬ 
bility of the initial carrier under the 
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Carmack amendment to the Inter¬ 
state Commerce Act—^Produce Trad¬ 
ing Co V. Norfolk Southern R. Co, 
100 SB. 316. 178 N.C. 175. 

2- Ga.—Baltimore & O. R Co. v. 
Montgomery & Co, 90 SE. 740, 19 
Ga.App. 29. 

Ill.—Bruner v. Grand Trunk West¬ 
ern Ry. Co., 236 I11.APP 541, af¬ 
firmed 150 N^: 266. 319 Ill 421— 
Sparr v. Southern Pac. Co., 220 IlL 
App. 180. 

3- Ill.—Gerard v. Davis, 225 Ill App. 
377. 

du N C —^Myers v. Norfolk Southern 
R Co. 88 SE. 149. 171 N.C. 190. 

9. Idaho.—^Rice v Oregon Short 
Line R Co. 198 P. 161, 33 Idaho 
565. 

6. Ark—Chicago. R I & P. Ry Co. 
V S L. Robinson & Co. 23 SW. 
2d* 976, 180 Ark. 911 
Mmn—^Victor Produce Co. v. West¬ 
ern Transit Co, 160 N.W. 248, 135 
Mmn 121. 

Sale at first destmation 

Where wheat was shipped from 
Missouri pomt to shipper at St 
Louis with no intention to ship be¬ 
yond state line, but was sold and re- 
shipped under new bill of lading to 
lllhnois pomt« :^pment to St. Louis 
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under similar circumstances, it has been held that 
the receiving carrier was not the initial carrier 
as to the extended transportation where it did not 
appear whether new bills of lading were issued 
therefor or whether the goods moved on the orig¬ 
inal bill.'^ 

Although the operator of express cars fixed no 
through rate to points within its lines and ren¬ 
dered no bill for through charges, but charged a 
flat rate per one hundred pounds irrespective of 
the character of the goods or their value, or wheth¬ 
er the charges of an express company to which it 
delivered shipments were prepaid or collected from 
the consignee, it advancing the express charges 
where they were prepaid and by its bill of lading 
undertaking to carry shipments to their destination 
on the line of the express company, the carrier 
is not a mere agent of the shipper but is the initial 
carrier within the meaning of the Interstate Com¬ 
merce Act.* A railroad company which, after 
completion of a through contract of carriage, 
agfrees to deliver the goods shipped on board a 
steamship within the state is not an initial carrier 
within the Carmack amendment.® 

Where the initial carrier is owned and operated 
by the first connecting carrier both are deemed 
mitial carriers. 1 ® 

A forwarding carrier is a carrier who trans¬ 
ports goods to the delivering carrier.^^ 

§ 403. LfOss or Injury on Connecting 

Lines in General 

A receiving carrier acting as agent for another car¬ 
rier IS not liable for loss occurring after delivery to next 
carrier. 


The question of whether a carrier which re¬ 
ceives goods marked to a destination beyond its 
usual line of transportation is liable for loss or 
injury occurring on connecting lines depends for 
its solution on a variety of facts and circumstances 
which will be separately considered in subsequent 
sections of this Title. Thus, the effect on such 
liability of the absence of statute or special con¬ 
tract for through transportation is treated infra § 
*404; the existence of such a special contract, 
mfra § 405; the existence of a contract limiting 
liability to the carrier’s own line, infra § 407; 
and special statutory provisions such as the Car¬ 
mack amendment relating to interstate commerce 09 
state legislation affecting mtra-state shipments, in¬ 
fra § 406. The initial carrier’s liability for injury 
on a connecting line due to defective cars is spe¬ 
cifically discussed supra §§ ’51, 56. 

Where the receiving earner takes as agent for 
another carrier, it is not liable for the loss of 
goods after it has turned over whatever control 
it had to the next carrier.^* 

§ 404. In Absence of Statute or Special 

Contract for Through Transporta¬ 
tion 

The authorities differ as to whether, in absence of 
statute or special contract, the initial carrier is liable for 
loss or injury occurring on a connecting line. 

In a number of decisions, in accordance with 
what is called the English rule, it is Held that a 
common, carrier which receives goods consigned 
to a point beyond the terminus of its own line is 
liable for loss or injury occurring on a connecting 
line if it does not by contract limit its liabihty to 
loss or injury occurring on its own line;l® and 


was not part of continuous interstate 
shipment, and earner by which ship¬ 
ment from St. Louis was made was 
initial earner. within Carmack 
amendment, althougrh sale was made 
at final mill weigrhts.—^Forest Green 
Farmers* Elevator Co. v. Davis. 270 
SW. S94. 216 MoJtpp 545. 

7- S.C.—^Beaufort Truck Growers’ 
Ass’n v. Seaboard Air Line Ry. Co, 
121 SE. 357, 127 SC. 496. 

Sm R.I—Glenlyon Dye Works v. In¬ 
terstate Express Co, 91 A. 5, 36 R 
L 558 

9. IlL — Charles D Stone & Co v 
New York Cent. R. Co., 214 Ill.App. 
483 

19. Ky.—^Makeever v Georgia S. & 
P Ry. Co., 294 S.W. 144, 219 Ky. 
699 

11- Ky—^Brunk v. Ohio, etc. R Co., 
105 S.W. 443. 444. 127 Ky 304. 


19. Mo—Central Nat Bank v. Pry¬ 
or, App., 207 S.W. 298 

13. Ill.—Amencan Hide & Leather 
Co V. Southern Ry. Co., 228 IlL 
App. 305, affirmed 142 N.E. 200, 
310 Ill 524. See Dunsworth v. Chi- 
cagro & A R. Co, 205 Ill.App. 51 
But see Pittsburgh, C. C. & St. L 
Ry. Co. V Hednch. 202 IllAipp. 48 
Contra dictum Wood & Co. v. Illi¬ 
nois Cent. R. Co, 240 Ill App. 6 
Tenn—Sunshine Hosiery Mills v 
Chambers Truck Co., 107 S W 2d 
515—^Dixie Greyhound Lines v. 
Kaplan, 89 S.W 2d 342. 169 Tenn. 
513. 

10 C J p 517 note 54 

“In Tennessee we follow the Bngr- 
lish rule, which is supposed to have 
its origin in the case of Musebamp 
V. Lancaster & P. J. R. Co, 8 Mees 
& W., 421, and hold that in the ab¬ 
sence of an express stipulation to the 
contrary, an undertaking to carry the 
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shipment to its ultimate destination 
is implied from the mere act of ac¬ 
ceptance, and the carrier is respon¬ 
sible for loss or injury occurring on 
the line of any succeeding carrier to 
which the shipment is entrusted to 
continue or complete the transporta¬ 
tion Transportation Co v. Bloch 
Brothers, 6 S.W 881, 86 Tenn 393 r 
4 Elliott on Railroads. 3 Ed., sec. 
2164. The other view, known as the 
so called ’American rule,’ followed 
by the Federal courts and the courts 
of many other states, is that the 
duty of a railroad receiving a ship¬ 
ment marked for a destination be¬ 
yond its own line is discharged, h 
the absence of a special agreement 
or course of business to the contrary, 
by safely carrying the goods over 
its own line and delivering them in 
good order to the next succeeding 
carrier to continue or complete the 
transportation”—Nashville, CL & St. 
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an agreement to deliver to a connecting carrier in 
no way limits the initial carrier’s undertaking to 
carry the shipment to its destination in such case 
nor relieves it of liability.!^ 

In most of the decisions, and in the federal 
courts, however, the English doctrine has been re¬ 
pudiated. Briefly stated, the rule formulated by 
the decisions of these courts is that, in the ab¬ 
sence of any contract, usage, or statute to the 
contrary, or of any partnership agreement between 
connecting carriers or joint contract for trans¬ 
portation, the hability of the initial carrier, not¬ 
withstanding the fact that the goods are marked 
to a pomt beyond its line, terminates when it trans¬ 
ports the goods to the end of its line and delivers 
them to a connecting carrier to be transported to 
their destination.15 It has been held, however, that 
this rule, which was adopted in connection with 
railroad transportation should not, on the grounds 
of public policy, be applied to carriers of goods 
by motor truck, in view of the different conditions 
under which they operate; and, accordingly, the 
initial motor earner is held liable for a loss oc¬ 
curring while the shipment was in possession of 
a connecting motor carrier.!* In view of the rule 
stated infra § 449 c, that in the absence of speaal 
contract the initial carrier is under no duty to 
allow its cars to go over the connecting line, it 
is not liable for damages resulting from unloading 


the goods from its cars at the end of its line, if 
such unloading was accomplished without negli- 
gence.!^ 

§ 405. Under Special Contract for 

Through Transportation 

a. In general 

b. What constitutes through transporta¬ 

tion contract 

a. In General 

Contracts for through transportation are valid and 
subject the initial carrier to liability for breach of con¬ 
tract and for loss occurring while the property is in 
charge of other carriers. 

As heretofore shown in § 32, a common ear¬ 
ner is not at common law bound to carry to points 
beyond its own line, and, as shown supra § 404, 
by the great weight of authority the common-law 
liability of a carrier for injury to, or loss of, goods 
is restricted to its own line, in the absence of con¬ 
tract or statute extending its liability. However, 
carriers may make valid contracts to transport 
property beyond their own line, and, when they 
do, they are bound to deliver the property at its 
place of destination according to their contract, 
and are liable for loss or injury occurring after 
the property has passed over their line and while 
in the charge of other carriers.!* Under these 


lu. Ry. Co ’ V. Sparkman, Petty & 
Jameson, 8 Tenn.App. 683, 686. 

Befencinff to Corpus Juris, the rule 
stated in the text has been declared 
the law of Tennessee.—Southeastern 
Express Co. v. Fry Produce Co, 2 
Tenn.App. 37, 41. 

Cander by motortruck 

A truckingr company which by its 
receipt and bill of lading” undertook 
to transport goods by motortruck to 
destination without limiting its lia¬ 
bility was liable as mitial earner for 
shipment lost m transit by a con¬ 
necting carrier notwithstanding the 
connecting: carrier was suggested by 
the shipper, since by virtue of the 
receipt and bill of lading connecting 
carrier was agent of trucking com¬ 
pany.—Sunshine Hosiery Mills v. 
Chambers Truck Co, Tenn, 107 S.W. 
2d 515 

14. Tenn—Nashville, C. & St. L. 
Ry. Co. V. Sparkmari, Petty & 
Jameson, 8 TennApp. €83. 

15. TJ S —Oregon-Washingrton R & 
Nav. Co V McGinn, Wash., 42 S 
Ct 332, 258 ITS. 409, 66 L. Fd 689, 
reversing, CCA., McGinn v. Ore- 
gon-Washington R & Nav Co, 265 
P. 81, certiorari granted 40 S.Ct 
148, 254 XJS. 628, 65 L..Ed 446— 
Inland Waterways Corporation v. 


Standard Commercial Tobacco Co, 
C-CAIja., 65 F2d 715—Wiener v. 
Compagnie Generale Trahsatlan- 
tiQue, DC.N.X., 55 P.2d 252, re¬ 
versed on other grounds, C.CA., 61 
P2d 893—Vital v. Kerr. aC.A,N 
Y, 297 F. 959. certiorari denied 
Bigio V. Kerr, 44 S Ct. 637, 265 U. 
S. 592, 68 LuFd. 1196 
Cal.—^McCaslin v Southern Pac. Co., 
203 P. 742, 187 CaL 716. 

Ky—^Illinois Cent. R. Co. v. Stim- 
son, 268 SW. 835, 207 Ky. 78. 
Mass.—^Florida Cotton Oil Co. v. 
Clyde S. S. 0o, 125 NE 855, 235 
Mass. 10. 

Mo —^Home Telephone Co. v. Granby 
& Neosho Telephone Co., 126 SW. 
773, 147 Mo App. 216. 

NY.—Noel V. Westcott Express Co., 
158 NYS 702, 95 Misc. 154. 

Tex.—Quanah, A. & P Ry. Co. v. 

Warren, Civ.App, 184 SW. 232. 

10 C J. p 518 note 55. 

Corpus Juris has been quoted or 
cited with approval in’ 

H S —^Basila v Western Union Tele¬ 
graph Co., D.C Fla, 24 F 2d 569, 
572. 

N C —M V. Moore & Co v. Southern 
Ry Co. Ill S.E 166, 169 

16. U S-—^Tubize Chattilon Corpora¬ 
tion V. White Transp. Co., D C Md., 
6 F.Supp 15 


117- Tex.—Galveston, etc., R Co. v. 
Jones, 134 S.W 328. 

18- US.—Wiener V Compagnie Gen¬ 
erale Transatlantique, CCA N. Y, 
61 P2d 893, reversing, DC., 55 F. 
2d 252—Tubize Chattilon Corpora¬ 
tion V. White Transp. Co, I>.C.Md, 
6 FSupp. 15. 

Mo—^Randazzo Macaroni Mfg. Co. v. 
Minneapolis & St. U R Co., App, 
251 S.W. 466—Wilson v. Chicago 
Great Western R, Co., App.. 190 S. 
W^. 22—Keithley & Quinn v. Liusk, 
189 S.W. 621, 195 Mo App. 143. 
Mont—^Parham v. Chicago, M & St. 
P Ry. Co,, 189 P. 227, 57 Mont. 
492. 

Okl —St. Louis & S F R Co v Wm. 
Bondies & Co, 166 P. 179, 64 OkL 
88 —St. Louis & S. F. R Co. v 
Akard, 159 P. 344, 60 Okl 4 
SC—^Barwick v. Northwestern R 
Co for South Carolina, 104 S E. 
545. 115 S C. 123. 

Tex—^Hines v. First Guaranty State 
Bank of Aubrey, Com App, 243 S. 
W. 972, affirming. Civ App., 228 S 
W 668—Wichita Valley Ry. Co. v. 
Brown, Civ.App, 270 S W. 1112— 
St Louis B. & M Ry Co. v. Lane, 
Civ App, 248 SW. 59. 

10 C J p 519 note 57—^p 533 note 47. 

“There is no doubt that a railroad 
company may contract for a move- 
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circumstances, the connecting carrier, receiving the 
goods for the purpose of transporting them to 
their destination and delivering them there, be¬ 
comes the agent of the carrier receiving the goods 
from the consignor for shipment for the purposes 
of transportation and delivery.^® Contracts of this 
nature are not ultra vires,^® although it was at 
one time open to debate whether that was the 
case;2i and such contracts are valid, although the 
agreement is to transport the goods beyond the 
limits of the state in which the carrier is char- 
tered.^2 Where a carrier contracts to transport 
the goods over a particular connecting line and 
fails to do so. It is liable for such damages flowing 
from Its breach as ought reasonably to have been 
foreseen at the time of entering into the contract.23 
Even though by statute the shipper has his option, 
after giving notice, to sue the mitial or delivering 
carrier, the carrier must transport and deliver 
according to the terms of the bill of lading.^^ 


h. What Constitntes Through Transportation 
Contract 

Whether a particular contract of carriage provides 
for through transportation is determined in each case 
under general rules of construction. 

A contract for through transportation may be 
either express or implied,^® and it may be either 
absolute or conditionaL^® The law and courts 
favor the making and mterpretation of contracts 
for shipments over connecting carriers as being 
for through shipment, and making the initial ear¬ 
ner with whom the contract is made liable for 
all damage whether caused by such initial carrier 
or the connecting carrier.-^ However, a contract 
whereby the liability of the carrier is sought to 
be extended beyond its own line will not be in¬ 
ferred from loose and doubtful expressions; the 
proof of such undertaking must be clear and ex- 
plicit.28 Where there is a conflict between the 
written and the printed parts of a contract of 
shipment or bill of lading, the one indicating a 
through contract and the other not, the written 
portion must prevail.29 In a bill of lading, pro- 


ment of freiglit over connecting' ear¬ 
ners by land and a carrier by water i 
for a shipment to or from a for-1 
eign country, and, if it does so, with¬ 
out reasonable limitation of its lia¬ 
bility, it may be held for delay or 
damage to the goods occurring at 
any point, whether on its own line 
or that of a connecting earner.”—A 
Russo & Co V. XT. S, C.C.A-Ija, 40 
F.2d 39. 42. 

Starting point 

A earner has the right to malce a 
contract for the carnage of goods, 
notwithstanding the starting pomt 
is elsewhere than along the line of 
its own route —Schliiten v. Hines, 
186 NY.S. 831, 196 AppDiv. 254. 
Destination 

In an action for breach of contract 
to transport com into Mexico with¬ 
out reloading into other cars, it was 
held that the destination of shipment 
was not a point m Texas, as claimed 
hy defendant, notwithstanding provi¬ 
sion that the com should not be tak¬ 
en mto Mexico without surrender of 
bills of lading, which was for the 
shipper’s protection; hence, where a 
connecting carrier refused to trans¬ 
port the com mto Mexico in accord¬ 
ance with the contract, defendant 
was liable.—^Brunswig v. Busb, Mo 
App, 221 S.W. 759, certiorari dis¬ 
missed Busb V Bmnswig, 41 S Ct. 9, 
254 IJ.S 660, 65 LEd. 462. 

Xand and water carriage 

Through bill of lading, providing 
for carnage of goods by connectmg 
railroads to named port and from 
there to foreign port, required rail¬ 
roads to deliver goods in same good 
order as when received to on-carry¬ 


ing vessel lying in former port and 
bound for latter port—^Rudy-Patrick 
Seed Co. v. Kokusai Risen Kabushiki 
Kaisha. DCN.Y.. 1 P.Supp 266 
19- Gra—Williamson-Inman Co v 
Nashville, C & St L Ry, 160 SE 
687 44 Ga App. 129. 

Mo—-Keithley & Quinn v. Lusk, 189 
S.W. 621. 195 Mo.App. 143. 

Okl —St Louis & S. F R. Co. v 
Akard, 159 P 344. 60 Okl. 4. 

10 C J. p 519 note 58. 

20. N.T.—Swift V Pacific Mail SS 
Co. 12 NB. 583, 106 N.T. 206. 

Pa.—^Baltimore, etc, Steamboat Co. v. 

Brown, 54 Pa. 77 
10 C J. p 520 note 59. 

21. N J.—Saunders v. Adams Ex¬ 
press Co, 74 A- 670, 78 N J Law 
441. 

22. N.C.—^Lmdley v Ricbmond, etc, 
R Co, 88 N C. 547. 

2a Okl.—St Louis & S P. R. Co. 
V Wm. Bondies & Co, 166 P. 179, 
64 Okl. 88 

Xoss of nniiiing privilege 

“Where a earner contracted to 
transport a shipment of com from I). 
to A over the Ime of a certain con¬ 
necting carrier, upon whose line a 
milling in transit privilege was al¬ 
lowed at A., and breached its con¬ 
tract, delivenng said shipment mto 
A over the line of another carrier, 
thereby depriving consignee of the 
milling in transit privilege at A up¬ 
on the line over which it agreed to 
transport same, said carrier will be 
liable for all damages proxxmately 
caused by its failure to deliver over 
the line designated in its contract.*' 
—St. Louis & S. P. R Co. V. Wm.. 
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Bondies & Co, 166 P. 179, 64 Okl. 
88 

24, Pla.—Seaboard Air Line Ry. Co. 
V France. Ill So 248, 92 Fla. 1102 

25. Cal-—Colfax Mountain Pmit Co. 
V. Southern Pac Co., 50 P. 775, 118 
Cal 648, 40 L R A. 78. 

10 C J p 520 note 62. 

2 S. S.C—^Piedmont Mfg. Co v. Co¬ 
lumbia, etc., R Co., 19 S G. 353. 

27- Mo.—^Keithley & Quinn v Lusk, 
189 SW 621, 195 Mo App. 143 
Reason for mle 

“This is rightly so, as illustrated 
by the present case, since it is al¬ 
most impossible for a shipper, who 
parts with his property in good con¬ 
dition and, having no control over or 
knowledge of it during transit, finds 
it damaged when delivered to him at 
the end of a long journey, to ascer¬ 
tain the exact time and place of the 
injury or hy which carrier inflicted 
Moreover, to sue a connecting car¬ 
rier often necessitates going to a 
foreign jurisdiction ”—Keithley & 
Quinn V. Lusk. 189 S.W. 621, 622, 
195 Mo.App. 143 

28. IJ.S—Wiener v. Compagrnie Gcn- 
erale Transatlantique, D C.N.Y, 55 
F 2d 252, reversed on other 
grounds, C C.A., 61 P 2d 893. 

10 C.J. p 520 notes 64, 65. 

Through contract shown see 10 C.J 
p 520 note 66 [a]. 

Through contrac:t not ^own 
Ala.—Louisville & N. R Co v. Wil- 
, liams. 73 So. 548, 198 Ala 425 
10 C J p 520 note 67 [a]. 

29. NY—^Babcock v. Lake Sh 9 re;, 
etc., R. Co., 49 N.T. 49L 
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vidmg- for the carrying of the goods beyond the 
line of the carrier issuing the bill, a provision 
in fine print, somewhat obscured by the use of 
stamps, that in case of injury to the goods only the 
earner having custody of the goods at the time 
of the injury shall be liable cannot be regarded 
as part of the contract.^® Where several bills of 
lading constitute the entire contract of carriage, 
they must be construed together.^i 

In jurisdictions where the English rule, stated 
supra § 404, prevails, and m some jurisdiction 
where the so-called American doctrine prevails, 
the giving of a through bill of lading or shipping 
receipt by the initial carrier will of course amount 
to a contract for through transportation and bind 
it for loss or injury occurrmg on the lines of the 
connectmg carriers.32 Other decisions, however, 
mamtain the contrary doctrine and further it 
has been held that no contract of through ship¬ 
ment should he inferred from the giving of a 
through bill of lading or shipping receipt where 
the instrument limits the liability of the carrier to 
its own line.2^ Delivery of an interstate shipment 
of freight to an intra-state railroad, under a 
through bill of lading and a guaranty of a through 
rate, is a through shipment and is governed by 
the Carmack amendment making initial carriers 
liable for loss or injury caused by connecting car- 

riers.35 

According to the weight of authority the mere 
fact that the initial carrier gives a through rate on 
the goods to their point of destination on the line 
of another carrier does not of itself amount to a 
contract of carnage beyond its own line,26 especial¬ 
ly where the contract of shipment restricts the car¬ 
rier’s hability to its own line.37 Other decisions. 


however, seem to take the contrary view.38 A 
shipment is not a continuous one not completed un¬ 
til arrival at its ultimate destination where the 
freight rate thereon was not a through one to its 
destination, but was made up of separate charges 
to its onginal destination, reconsignmg charges as¬ 
sessed on its reconsignment, and charges assessed 
by the last carrier, there being no indorsement on 
the original contract of shipment extending it^® 

According to a considerable number of decisions, 
if the initial carrier charges and collects freight for 
the entire route in advance, it thereby assumes re¬ 
sponsibility for safe carriage over every other part 
of the route; in other words, it has entered into a 
contract for through shipment.^® A limitation plac¬ 
ed on this rule by some cases is that it does not ap¬ 
ply if the contract of carriage expressly limits the 
liability of the initial earner to its own line;^l but 
other decisions hold that, where the initial earner 
has collected full freight for the entire route, it 
cannot limit its liability to its own route.^2 
also been held that the rule does not apply where 
the initial carrier has no interest in, or connection 
with, the connecting carrier, except to collect and 
to pay over to it the freight charge from the end 
of the initial earner’s line to the point of destina¬ 
tion that merely requiring a guaranty of 

the payment of the entire through freight will not 
justify the conclusion that the initial carrier there¬ 
by undertook to be liable over the whole route.^^ 
On the other hand, it has been held by some deci¬ 
sions that the acceptance of full freight is but an 
incident to the transportation of the freight and 
does not imply any contract for through liability, 
m the absence of other circumstances showing 
clearly the carrier’s intention to undertake for the 
safety of the goods over the entire route.^® 


Wis—Peet V. Chicagro, etc., R Co., 19 
Wis. 118. 

30l Wash—Allen v. Canadian Pac 
R. Co, 84 P. 620, 42 Wash 64, 7 
Ann.Cas 468. 

31. TJ S.—A. Russo & Co. v. TT. S., 
CC.AL.a. 40 F.2d 39. 

33l Ga—Central, etc, R. Co. v Has- 
selhus, 17 SR. 838, 91 Ga. 382, 44 
jA.m.S It 37 

Ky —Ireland v. Mobile, etc, R Co., 
49 SW 188, 105 Ky. 400, 20 Ky. 
li 1586 

10 C J. p 521 notes 69, 70. 

33. N.C—^Reid v. Southern R. Co., 
69 SE. 618, 153 N C. 490—^Phillips 
V North Carolina R Co., 78 N.C. 
294. 

10 C J p 521 note 71. 

34. Mich.—Rickerson Roller Mill Co. 


V. Grand Rapids, etc, R. Co, 34 
NW 269, 67 Mich 110 

10 C J p 521 note 72. 

35. Tex —^Houston, etc., R. Co. v. 
liewis, 129 S.W 594. 

10 C J. p 521 note 77. 

36L Iowa—Carter v Chicago, etc, 
R Co, 125 N W 94, 146 Iowa 201— 
Hill V. Burlington, etc, R. Co, 14 
N.W. 249, 60 Iowa 196. 

10 C J. p 521 note 78. 

37- Wis —Schneider v. Evans, 25 
Wis- 241. 3 Am R 56. 

38. TT.S.—Smeltzer v St Louis, etc, 
R Co. C.CArfc, 158 P. 649. 

10 C J. p 522 note 80. 

39. Ill.—Wenatchee Valley Fruit 
Growers Ass’n v. Michigan Cent 
R. Co., 215 IllApp. 129. 

40l Neb.—St- Joseph, etc., R. Co. v. 
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Palmer, 56 NW. 957, 38 Neb. 463, 
22 L.RA 335 

10 C J p 522 note 81. 

41- Ohio —Stevens v. Lake Shore, 
etc., R Co, 20 Ohio CirCt. 41, IL 
Ohio CirDec. 168 

10 C J p 522 note 82. 

42. Mo —^Marshall, etc, Grain Co. v 
Kansas City, etc, R. Co, 75 S W. 
638. 176 Mo 480. 98 Am S R. 508 

Neb—St. Joseph, etc, R Co v 
Palmer. 56 NW. 957. 38 Neb. 463, 
22 L RA 335 

10 C J p 522 note 83. 

43L Mo—Simmons Hardware Co v 
St. Louis, etc. R Co.. 120 S W. 663, 
140 MoApp. 130. 

44b Miss —^Illmois Cent. R Co. v.. 
Kerr, 8 So. 330, 68 Miss. 14. 

45- W.Va.—Roy v. Chesapeake, etc.,. 



13 C. J. S- 


CABBIEBS 


§405 


Where goods are received by a carrier "to be 
forwarded” to a certain destination not on its Ime 
of road, some cases hold that no through contract 
is thereby made, and that the initial carrier is liable 
only for such injuries as may occur on its own 
line through its own negligence,^^ at least in the 
absence of evidence of charging and collecting 
through freight, or other business connections or 
arrangements with connecting lines but there 
is authority to the contrary.^* An agreement by 
an initial earner “to forward” certain cars from a 
point on its line to a point on another line at a des¬ 
ignated rate, in which agreement no other carrier 
is mentioned, nor any mention made of compensa¬ 
tion, to any other party, or anything said of a 
change to the care of any other carrier on the way, 
is a through contract.'*® 

The acceptance of goods under an agreement “to 
deliver” at a designated point on the line of another 
carrier has been held to amoimt to a contract of 
through shipment.®® 

Where a carrier by contract undertakes to deliver 
goods at a certain point, “with privilege of reship- 
ping” reserved m the bill of lading to the carrier, 
the carrier’s liability as such continues until the 
goods are safely delivered at destination.®^ So, in 
an action against a carrier for failure to deliver 
freight at a place beyond its own route, testimony 
by the shipper that he arranged for the transporta¬ 
tion to such point, with the privilege of changmg 
the destination of another place, will be deemed 
sufficient evidence of an express contract for 
through shipment.®^ 

An undertaking on the part of a carrier to carry 
over the entire route cannot be implied from the 
fact of its entering into an arrangement with a dis¬ 
patch company and with other carriers whose lines 
connect with its own, whereby it undertakes to car¬ 
ry at certain special rates all the goods for the 
transportation of which the dispatch company may 


contract; nor can an undertaking be implied from 
the carrier’s giving a waybill on which it appears 
that the goods are for a point beyond its line, but 
which plainly purports to be a manifest of freight 
from one terminus of the road to the other.®® A 
special check issued by a railroad as agent for a lo¬ 
cal express carrier for delivery of a passenger’s 
baggage from the railroad station to his house is 
not a special contract for a through shipment.®^ 

A contract of shipment is considered to be one 
entire contract of carriage from the point of ship¬ 
ment to that of destination, notwithstanding it pro¬ 
vides that the “responsibility of each earner” is 
“to extend hereunder only” to the line of the re¬ 
ceiving carrier, where no provision is made by 
which any person other than the receiving carrier 
IS to choose the connecting carrier, and the receiv¬ 
ing carrier does, in fact, choose such connecting 
carrier.®® 

Waybills which contain several items of charges 
for the two lines over which goods are to be car¬ 
ried do not constitute a contract for through trans¬ 
portation, but indicate the opposite;®® and the fact 
that a car is waybilled to a particular place has been 
held not to constitute evidence of a contract of 
through transportation, but merely to show the des¬ 
tination of the car ®^ Where a written contract is¬ 
sued by a earner for the shipment of cattle to a 
point on its line limits its liability to damage accru¬ 
ing on its own line, a waybill issued by it for the 
guidance of its employees, which denominated 
plaintifFs shipment as a through live stock waybill 
to a point on a connecting line, via the point on de¬ 
fendant’s line specified in the written contract, did 
not change or affect the terms of such written con¬ 
tract;®® but a waybill in which the heading spoke 
of the goods as goods to be transported by the first 
road, from the place of departure to the place at 
the end of the whole line, and at which the owner 
wished to have them delivered, was held to be com¬ 
petent evidence of a through shipment.®® 


R Co. 57 S E 39. 61 W.Va. 616. 31 
L.RA.,NS. 1. 

10 C J. p 522 note 86. 

46. Ill.—^Merchants' Dispatch, etc, 
Co V. Moore. 88 Ill. 136, 30 Axn.R 
541. 

10 C,J. p 522 note 87. 

47- Miss.—Crawford v. Southern R 
Assoc., 51 Miss 222, 24 AmR. 626 

4S. Kan—St- Louis, etc, R Co. v. 
Piper, 13 Kan. 505. 

Mo —^Davis V. Jacksonville South¬ 
eastern Line, 28 S.W. 965, 126 Mo. 
69 

49- D.S.—Ohio, etc., R. Co. v. Mc¬ 


Carthy, CCMo. 96 US. 258, 24 L. 
Ed 693. 

50. Ky.—^Bryan v. Memphis, etc., R 
Co. 11 Bush 597 

Me —Perkins v Portland, etc, R. Co, 
47 Me 573, 74 AmD. 507. 

10 C J. p 523 note 96. 

51. La—^Hiirsch v Leathers, 23 La 
Ann 50. 

Mo—^Little V- Semple, 8 Mo 99, 40 
AmD. 123. 

52. Tex —^Texas-Mexican R Co. v. 
Gallagrher, CivApp, 64 S.W 809 

10 C.J. p 523 note 92 

53. U S —St. Louis Ins. Co v. St. 
Louis, etc, R Co, C.C.Mo, 104 U. 
S. 146. 26 L Ed. 679. 
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54*. MY.—^Moel v. Westcott Express 
Co, 158 NY.S 702, 95 Misc. 154. 

55- Ill—Wahash R. Co. v. Curtis, 
134 IllApp. 409. 

56. Me—^Taylor v. Maine Cent. R- 
Co, 32 A. 905, 87 Me 299 

57- Va.—^Herrinir v. Chesapeake, etc., 
R Co., 45 S E 322, 101 Va 778. 

10 C J p 523 note 98. 

56. Tex—San Antonio, etc., R. Co. v. 
Barnett, 66 S.W. 474, 27 Tex.Civ. 
App 498. 

59. U.S.—Ogdensburgr, etc, R Co v. 
Pratt, C.CMass., 89 US. 123, 22 L. 
Ed 827. 
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Where an initial carrier, on demand of the ship¬ 
per, accepts and assumes the responsibility of trac¬ 
ing the shipment and of reporting delivery, if made, 
so that the shipper may enforce payment by the 
consignee, it cannot thereafter claim that its re¬ 
sponsibility in that respect terminated on delivery to 
a connecting carrier.®® 

An agreement to carry the goods to its usual 
place of delivery at their destination if on its road, 
otherwise to deliver to another carrier on the route 
to the destination is not a contract for through 
shipment.®^ 

Where the parties contemplate a through ship¬ 
ment, part over a connecting line, at a through rate, 
the initial carrier does not destroy the character of 
the shipment as a through one or relieve itself from 
the liability of a through carrier by issuing a biU 
of lading over its own line only, and itself recon¬ 
signing the goods to the connecting carrier ;®2 nor 
is a through interstate bill issued by the initial car¬ 
rier converted into a contract to carry to an inter¬ 


mediate point by a provision for transportation by 
another carrier from such intermediate point.®3 

§ 406. Under Special Statutory Provi¬ 

sions 

a. Federal legislation 

b. State legislation 

a. Pederal Legislation 

Under the Carmack amendment, as amended, con¬ 
necting carriers are treated as agents of the initial car¬ 
rier, and the latter is accordingly liable for any action¬ 
able loss or injury occurring during the shipment wheth¬ 
er on Its own line or on that of the connecting carrier. 

Under the Carmack amendment, as originally en¬ 
acted and subsequently amended; 49 U.S.C.A. § 20 
(11), whenever an initial carrier accepts goods for 
shipment to a point on another line in another state. 
It is conclusively treated as having made a through 
contract of shipment and will be liable for any loss 
or injury occurring on any connecting line over 
which the shipment may pass, as well as for loss 
or injury occurring on its own line,®4 and this rule 


GO. S.C —Atlantic Coast Iiine R Co. | 
V. Schirmer, 69 S.E. 439, 87 S C 
309. 

10 C J p 523 note 2. 

61- HI—Canadian Pac. Ry. Co., 260 
IllApp 482 

GSL Mo—Keithley & Quinn v. Lusk, 
189 SW. 621, 195 Mo.App. 143. 

G3L Va—Biff Sandy & C. R. Co. v. 
Ball, 113 SB. 722, 133 Va 431. 

64. U.S.—Oreffon-Washington R. & 
Nav- Co. V. McGinn, Wash, 42 S Ct. 
332, 258 US. 409, 66 L.Bd 689, re¬ 
versing, CCA, McGinn v Oregon- 
Washinffton R & Nav Co., 265 F. 
81, certiorari granted 40 S.Ct. 148, 
254 U.S. 628, 65 LEd. 446—^Mis¬ 
souri, K & T Ry. Co. of Texas v. 
Ward, Tex, 37 SCt. 617, 244 US. 
383. 63 LEd. 12W—Chicago & E 
I. R Co^ v. Collins Produce Co, 
Ill. 235 P 857, 149 C.CA 169, af¬ 
firmed 39 set. 189. 249 US. 186, 
63 L.Ed. 552 

Ala.—Fred Henderson & Walters v. 
Atlantic Coast Line Ry. Co, 76 So. 
309, 200 Ala 393—Warley Fruit 
& Produce Co. v^ Louisville & N 

R. Co, 84 So. 311, 17 Ala-App 263. 
Ark—Chicago, R I & P. Ry. Co. v. 

S. L. Robinson & Co, 23 S W 2d 
976, 180 Ark 911—^Missouri Pac R. 
Co. v. Wellborn & Walls, 280 SW 
18, 170 Ark. 469, certiorari denied 
Missouri Pac R Co. v. Wellborn, 
47 S.Ct 91, 273 US. 694, 71 LEd. 
844—^Missouri Pac R Co v. Bell. 
259 SW. 745. 163 Ark. 284, certio¬ 
rari denied 45 S Ct 125. 266 U.S 
625, 69 L Ed 474—^Love v Missouri 
Pac. R. Co, 242 SW. 829, 158 Ark 
642—St. Louis, L M. & S. Ry. Co. 


V Cunningham Commission Co., 
188 S.W. 1177, 125 Ark. 577. 

Conn—Alderman Bros Co. v New 
York, N. H. & H. R. Co, 129 A. 47, 
102 Conn 461. 

Fla.—American Ry. Exp. Co. v. Peg- 
enbush, 144 So. 320. 107 Fla. 145 

Ga.—Central of Georgfia Ry Co. v. 
Council Bros., 136 S E 418, 163 Ga. 
494, 61 A.L R 1304—Georgia South¬ 
ern & P. Ry. Co. V. Tifton Pro¬ 
duce Co, 127 SE. 771, 160 Ga. 213, 
answers to certified questions con¬ 
formed to 128 SE 592, 34 GaApp. 
13—^Fleshnar & Adar v. Southern 
Ry Co. 127 SB 768, 160 Ga. 205, 
answers to certified questions con¬ 
formed to 128 SE 78, 33 GaApp. 
823—Georgia Southern & F. Ry. 
Co. V. Tifton Produce Co, 176 SE. 
89, 49 GaApp. 530—Louisville & N. 
R Co. V Campbell Lumber Co., 166 
SE. 262, 45 GaApp 851—Atlantic 
Coast Line R Co v. Ousley, 139 
SE. 586, 37 Ga.App 215—Central 
of Georgia Ry Co v. Council Bros, 
137 SE. 569. 36 GaApp. 573. 

Idaho—^Barrett v Northern Pac Ry. 
Co, 157 P. 1016. 29 Idaho 139 

Ill—^Bruner v Grand Trunk Western 
Ry Co. 150 NB. 266, 319 Ill 421. 
affirming 236 IlLApp 541—Sparr v. 
Southern Pac. Co, 220 Ill App 180. 

Iowa.—Adams Steel Co v Chicago 
Great Western R Co., '165 N.W 
367, 181 Iowa 1052, LRA1918B 
622. 

Enn.—^Eorsch v. Postal Telegraph 
Cable Co, 164 P. 267, 100 Kan. 250 

Ky.—^Makeever v Georgia S. & F 
Ry Co. 294 S.W. 144, 219 Ky 699 
—Cleveland, C, C & St. L. Ry. Co. 

^ V. Young, 195 S.W. 93, 175 Ky. 841 

890 


—Southern Ry Co v. Avey, 191 S. 
W. 460, 173 Ky. 598 
La—American Trading Co of New 
Orleans v New Orleans & N. E R 
Co, 105 So. 82, 159 La 9. 

Me—^Lewis Poultry Co. v New York 
Cent. R Co, 105 A. 109, 117 Me. 
482. 

Mich —Ithaca Roller Mills v Ann 
Arbor R Co., 186 NW. 516, 217 
Mich 348—Winget v. Grand Trunk 
Western Ry Co, 177 N.W. 273, 
210 Mich 100, certiorari denied 
Grand Trunk Western Ry. Co v. 
Winget, 41 SCt. 6, 254 US. 629. 
65 L.Ed. 447 

Mo —State ex rel and to Use of 
St. Louis, B & M. Ry. Co v. 
Taylor, 251 SW. 383. 298 Mo 474, 
certiorari granted State of Mis¬ 
souri ex reL St Louis, B & M. 
Ry. Co V Taylor, 44 SCt 132, 
263 U S 696, 68 L.Ed 511. affirmed 
45 S.Ct. 47, 266 US 200. 69 LEd. 
247, 42 AuL R 1232—Amber v. 

Davis, 282 S.W. 459, 221 Mo App. 
448—^Mount Arbor Nurseries v. 
New York. C & St. L. R Co.. 273 
SW. 410. 217 Mo App 31—Ran- 
dazzo Macaroni Mfg Co. v Min¬ 
neapolis & St L R Co, App, 
251 S W 466—O’Briant v Pryor, 
App, 195 S.W 759—Conley v. Chi¬ 
cago, B & Q R Co., 183 SW. 
1111, 192 Mo App 534. 

Mont—^Parham v Chicago, M & St. 
P Ry Co, 189 P 227, 57 Mont. 
492. 

Neb —^McGinley v Union Pac R Co., 
263 NW 393. 129 Neb 855. 

N Y —^Terranova v. Southern Pac- 
Co. 200 NY.S 309. 206 App Div. 
64—Pacific Coast Borax Co. V- 
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applies, even though in violation of the statute no 
receipt or bill of lading was issued-®^ The purpose 
of the Carmack amendment, the vahdily of which 
has been upheld,®® was to create in the initial car¬ 
rier unity of responsibility for transportation to des¬ 
tination,®^ and to give the shipper a direct and 


ready remedy, and to enable him, in case of loss or 
damage to his goods, to have recourse to the initial 
carrier, and to leave the imtial carrier to its re¬ 
course for whatever damage it may have to pay to 
the company doing the injury in case any such in¬ 
jury should be done by a connecting line.®8 Briefly 


Shippers’ Navigation Co., 178 N 
T S 182, 108 Misc. 198. 

NC—V. Moore & Co v. South¬ 
ern Ry Co, 111 SB. 166, 183 N. 
C. 213—^Produce Trading Co v. 
Norfolk Southern R Co, 100 S.E 
316, 178 N.C 175 

ND—Knapp v. Minneapolis, St P. 
& S S M. Ry. Co., 159 N.W. 81, 
34 ND 466. 

Pa.—Moritz v. Florida East Coast 
Ry Co., 92 Pa Super 291—Sabarof 

V. Florida East Coast* Ry. Co., 92 
Pa Super 286. 

S C —Sanders v. Charleston & W. C. 
Ry Co, 145 SE 400, 147 S.C. 
487—Sanders v. Charleston & W 
C Ry. Co., 141 SE 607. 143 S. 
C 395 

Tenn—Southeastern Express Co. v. 

Fry Produce Co, 2 TennApp. 37. 
Tex—Nation v San Antonio South¬ 
ern Ry. Co, 283 S W 157, 115 Tex 
431—St liouis Southwestern Ry 
Co. of Texas v. Seale & Jones, 
ComApp., 267 SW. 676, modifying 
on other grounds, CivApp., 247 S 

W. 883—^Burd v- San Antonio 
Southern Ry. Co., Com-App., 261 
SW. 1021, modij^ing San Antonio 
Southern Ry. Co. v. Burd, Civ. 
App, 246 SW. 1060—Gulf, C. & 
S. F. Ry. Co. V. Morris, Com. 
App., 250 SW. 1017, aflarmmg. Civ 
App, 241 S.W. 235—Gulf. C. & S. 

F. Ry. Co. V Hines, Com.App., 250 
S.W. 1013, affirmmg, CivApp, 239 
SW. 244^Ft. Worth & D. C. Ry 
Co V. Hill, Com App, 213 S.W. 
952—^Texas & P. Ry. Co. v West 
Bros, ComApp, 207 S.W. 918 af¬ 
firming in part and reversing in 
part St. liOUis, L M. & S R Co. 
V. West Bros, CivApp, 159 S.W 
142, rehearing denied Texas & P. 
R. Co. V. West Bros, Com App, 
214 S.W 808—Rio Grande & E 
P. Ryl Co V. Roy Campbell & Co, 
CivApp., 288 SW. 539—^Texas & 
N. O. R Co. V H. & C. Newman, 
Civ.App , 273 S W 335—^Lancaster 
V. Norris, CivApp., 271 SW 401, 
reversed on other grounds Norris 
V. Lancaster, ComApp., 280 SW. 
574—Houston E & W, T. Ry Co. 
V. Houston Packing Co, CivApp, 
221 SW. 316, error refused—^Tex¬ 
arkana & F S. Ry. Co V. Twin 
City Products Co, Civ.App, 208 
SW. 989—Baker v. Memphis, D. & 

G. Ry Co. CivApp., 208 S.W. 182 
—Andrews v. Roberts, Civ.App, 
192 SW. 569. 

Utah—Barry v Los Angeles & S. 

L. R. Co, 189 P. 70, 56 Utah 69 
Vt.—Saliba v. New York Cent. R. 


Co, 144 A 194, 101 Vt. 427—Hag- 
lin-Stahr Co v. Montpelier & W 

R. R. Co, 102 A. 940, 92 Vt 258 
Va—Norfolk & W. Ry. Co v Aylor. 

150 SE 252, 153 Va. 575. certio¬ 
rari denied 51 S Ct. 26. 282 U.S 
847, 75 LEd. 751—Chesapeake & 
O. Ry. Co. of Indiana v. National 
Bank of Commerce of Norfolk. 95 

S. E. 454, 122 Va. 471, certiorari 
denied 38 S Ct. 582. 247 US. 519. 
62 LEd. 1246 

Wis—Vogel V. Delaware, L & W. 

R. Co. 171 NW. 198. 168 Wis. 567. 
10 C.J p 524 notes 7, 8. 

Termi-naX express carrier 

Under Carmack amendment ini¬ 
tial earner by rail is liable for 
all intermediate carriers, including 
express earner at end of transit, un¬ 
til goods are received at their des¬ 
tination.—Vogel V Delaware, L & 
W. R Co., 171 N.W. 198, 168 Wis. 
567. 

Switching at destmation. 

Where a connecting carrier trans¬ 
porting a shipment of live stock de¬ 
livers It to another road acting as 
its agent, and not as a connecting 
carrier, to be switched to stockyards 
for unloading at destmation. the mi- 
tial carrier is liable for injuries 
sustained during such switching op¬ 
erations, the destmation of the ship¬ 
ment being the stockyards, and not 
the railroad yards.—^Rio Grande, B 
P & S. F. R Co. V. Kraft & Madero, 
Tex.CivJ^pp., 212 SW. 981, dismissed 
for want of jurisdiction. 

What constitiites contract 

Bill of lading issued by imtial car¬ 
rier, and classification and schedules, 
mcludmg tariff circulars on file with 
mterstate commerce commission, 
constituted contract of carnage 
within the federal law—American 
Cotton Products Co v New York 
Cent. R Co.. 255 N.Y.S. 672, 142 
Misc 821. 

Beferting to Crorpns Juxis, the rule 
of the text was applied in Louis¬ 
ville & N R. Co. V. B F. Roden 
Grocery Co., 96 So. 912, 915, 209 
Ala 694. 

65. Vt.—Dionne v. American Ex¬ 
press Co., 101 A 209. 91 Vt. 521 
Va—Jennings Automatic Dump 
Body v Virgrmian Ry. Co., 119 S. 
B. 147, 137 Va. 207—Chesapeake & 
O Ry. Co of Indiana v National 
Bank of Commerce of Norfolk, 95 
S E. 454, 122 Va. 471, certiorari 
denied 38 SCt. 582, 247 U.S. 519. 
62 L.Ed. 1246. 

10 C.J. p 526 note 35. 
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66- Ark—St Louis & S F. R Co. 
V Heyser, 130 S.W. 562, 95 Ark. 
412. Ann Cas.l912A 610. 

Ga—Southern Ry. Co v. Baker, 124 
SE 876, 158 Ga 830. 

Ill —^EVy V. Southern Pac. Co, 93 
NE. 906. 247 Ill. 564. 

Okl.—St Louis & S F. R Co. v. 

Akard, 159 P. 344. 60 Okl. 4 
Tex—Galveston H & S. A. Ry. Co 
V. Johnson & Johnson, Civ.App., 
133 S.W 725—Missouri. K. & T. 
Ry. Co. of Texas v Harriman 
Bros., CivApp. 128 S.W 932, re¬ 
versed on other grounds 33 S.Ct 
397. 227 US 657. 57 LEd. 690. 
Va—^Norfolk & W. Ry. Co. v. Dixie 
Tobacco Co.. 69 S E, 1106. Ill Va 
813. affirmed 33 S.Ct 609, 228 U.S. 
593, 57 LEd 98.0. 

10 C J. p 524 note 9. 

As not violative of due process of 
law clause of constitution see C. 
J S title Constitutional Law § 641, 
also 10 CJ. p 524 note 9 [a]. 

As not denying equal protection of 
the laws see C J S. title Constitu¬ 
tional Law § 555, also 12 CJ. p 
1179 note 82. 

67. U S-—^Missouri, & T. Ry. Co. 

of Texas v Ward, Tex, 37 S.Ct. 
617, 244 U.S 383, 63 L.Ed. 1213. 

Ark—Chicago, R L & P. Ry Co. v. 
S L Robinson & Co, 23 S.W2d 
976, 180 Ark. 911. 

Fla—American Ry. Exp. Co. v. Feg- 
enhush, 144 So 320, 107 Fla 145 
Tenn—Southern Ry. Co. v. Lewis & 
Adcock Co., 201 S W 131, 139 

Tenn. 37, LRA.1918C 976 
Tex —Gulf, C. & S. F. Ry. Co. v. 
Hines, ComApp. 250 S.W. 1013, 
affirmmg, CivApp, 239 S.W. 244 
10 C J. p 524 note 11. 

68 . US —Oregon-Washington R, & 
Nav Co. V McGinn, Wash 42 S. 
Ct 332, 258 US. 409. 66 LEd. 689, 
reversing, C.CA, McGinn v. Ore¬ 
gon-Washington R & Nav. Co., 265 
F. 81, certiorari granted 40 S.Ct. 
148, 254 U S. 628, 65 L.Ed 446— 
Missouri. K & T Ry Co. of Texas 
V. Ward. Tex., 37 SCt. 617, 244 
US 383, 63 LEd. 1213 

N.Y—Western Electric Co. v. New 
York & B. Transp. Line, 180 N 
YS 873. 

10 C.J. p 524 note 12. 

"The object of the Carmack 
Amendment was designed to aid the 
shipper m findmg a liable corpora¬ 
tion. where there were several car¬ 
riers mvolved m the contract of car¬ 
nage, and do away with the neces¬ 
sity of the shipper endeavormg to 
find upon which connectmg line the 
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stated the reasons are: (1) The expense incurred 
in an effort to establish the shipper's claim in a dis¬ 
tant court.®® (2) The great hardship imposed by 
the rule which required a shipper sustaining loss to 
prove on which line it occurred, which resulted 
sometimes in failure to recover, simply because the 
shipper could not produce evidence to show where 
the loss occurred.^® As to the question of expedi¬ 
ency, it was said that, while in some instances it 
might be burdensome to the initial carrier to be held 
responsible for loss or injury to the property, caus¬ 
ed by some other carrier over whose line the prop¬ 
erty passed, yet the initial carrier can generally 
protect itself better than a shipper can.^^ The le¬ 
gal effect of the provision is not to confer on the 
lawful holder of a bill of lading any new kind of 
contractual right, but to extend to him rather a new 
kind of remedy for the enforcement of his precast¬ 
ing contractual rights, by granting him a right of 
action against the initial carrier where the primary 
liability is on a connecting carrier.'^^ remedy 

thus given is additional to, and concurrent with, any 
other existing federal remedy,*^® and, as shown in 


C-J.S. title Commerce § 15, the provision in the 
Carmack amendment that nothing therein shall de¬ 
prive the holder of a bill of lading of any remedy 
which he has under existing law is construed to 
mean existing federal law. 

Carriers subject to act. The statute does not ap¬ 
ply to interstate commerce by motor truck,'^^ or in¬ 
terstate commerce wholly by water but interstate 
commerce wholly by railroad is subject to the act,^® 
and so is interstate commerce partly by railroad 
and partly by water, under a common control, man¬ 
agement, or arrangement for a continuous carriage 
or shipment.^^ The fact that the lines of a water 
carrier and a railway carrier connect and thus form 
a continuous line of transportation over which traf¬ 
fic moves between two or more states does not 
bring the water carrier within the control of the 
federal act, unless such carriers are under a “com¬ 
mon control,” or “common management,” or there 
IS between them a “common arrangement for a con¬ 
tinuous carriage or shipment,”^® and, where this is 
not the case, the water carrier, as initial carrier, is 


culpable negligence occurred. Tbe 
rule of law whicb required proof 
affirmatively that the damage oc¬ 
curred while the property was m the 
possession of the connecting carrier 
was intended to be obviated by this 
amendment, making the initial car¬ 
rier responsible for all damage, no 
matter upon whose lines the negli¬ 
gence occurred”—^Pacific Coast Bor¬ 
ax Co. V. Shippers’ Navigation Co, 
178 N.T.S. 182, 183, 108 Misc. 198 

"The evident purpose of such 
amendment was to do away with 
the necessity of the holder of a 
bill of lading making an investiga¬ 
tion to determine which carrier was 
at fault, if other than the receiving 
carrier moved the shipment, and to 
leave the question of ultimate lia¬ 
bility to be settled among them¬ 
selves by the interested carriers ”— 
State ex reL and to Use of St. Lou¬ 
is, B & M. Ry Co V. Taylor, 251 
S.W. 383, 385, 298 Mo. 474, certio¬ 
rari granted State of Missouri ex 
rel. St. Louis. B & M Ry. Co v 
Taylor. 44 S Ct 132, 263 US. 696, 68 
LEd. 511, affirmed 45 S Ct. 47, 266 
U.S. 200, 69 LEd 247, 42 ALR. 
1232 

"The purpose of the Carmack 
Amendment was to relieve the ship¬ 
per of the trouble and expense of 
ascertaining what earners have 
moved his goods in interstate com¬ 
merce, and of determining upon 
which lines he has been damaged, 
and of locatmg and suing such car¬ 
riers, oftentimes in jurisdictions re¬ 
mote from his domicile, and to 
transfer this burden to the initial 


carrier, which, because of the es¬ 
sentially close and reciprocal rela¬ 
tions existing between transporta¬ 
tion companies, is necessarily in a 
better position to ascertain, secure, 
and produce in court the facts upon 
which actions for damages must be 
based, and from which the liabilities 
of the carriers must be determined ” 
—San Antonio Southern Ry. Co. v. 
Burd, Tex Civ App, 246 S W. 1060, 
1062, modified on other grounds Burd 
V. San Antonio Southern R. Co, 
Com.App, 261 SW. 1021. 

69- Md.—Baltimore, etc, R. Co. v. 
Sperber, 84 A. 72, 117 Md. 595. 

70!. Md —Baltimore, etc, R. Co. v. 

Sperber, supra 
10 C.J. p 524 note 14. 

71- Md —Baltimore, etc., R Co. v. 
Sperber, supra. 

72- La.—-W. BL Hodges & Co v 
Pennsylvania R Co, 132 So. 115, 
171 La. 699, affirming 128 So. 52, 
14 La.App 285 

73- La —W H. Hodges & Co. v. 
Pennsylvania R Co., supra. 

N.T —^Pacific Coast Borax Co v. 
Shippers' Navigation Co., 178 NY 
S 182, 108 Misc 198 
Ohio.—Norfolk & Western Ry Co v. 

Dresbach, 8 Ohio App. 333 
Tex—^Nation v San Antonio South¬ 
ern Ry Co. 283 SW. 157, 115 
Tex 431—^Fort Worth & Denver 
City Ry. Co v Motley, Civ.App., 
87 S W 2d 551, error dismissed 
10 CJ p‘524 note 10. 

74. U S —^Tubize Cattilon Corpora¬ 
tion V. White Transp. Co., D.C. 
Md., 6 F.Supp. 15 

R92 


Season for rule 

“The Carmack Amendment to the 
Interstate Commerce Act, shows it 
applies to any common carrier rail¬ 
road or transportation company sub¬ 
ject to the provisions of that act 
The Interstate Commerce Act, 49 U. 
S.CA. § 1 et seq, applies to certain 
stated common carriers, and enum¬ 
erates carriers by railroad and those 
carrying partly by railroad and part¬ 
ly by water, certam pipe lines, etc., 
but does not mention carriers by 
motortruck. Under the well-estab¬ 
lished rule that where matters m- 
cluded are enumerated, the efCect is 
to exclude from the class those not 
enumerated, it would seem that the 
Carmack Amendment, making the 
initial carrier liable for loss on con¬ 
necting lines on through interstate 
shipments does not apply ”—Sun¬ 
shine Hosiery Mills v Chambers 
Truck Co., Tenn., 107 SW2d 515, 
516. 

75- Mass—^Florida Cotton Oil Co v. 
Clyde S S. Co, 125 NE. 855. 235 
Mass 10 

Tenn.—American Peanut Corpora¬ 
tion V. St. Louis & Tennessee Riv¬ 
er Packet Co, 3 Tenn App. 553- 

76. Tenn—American Peanut Corpo¬ 
ration V. St. Louis & Tennessee 
River Packet Co, supra. 

77- Tenn—American Peanut Corpo¬ 
ration V. St Louis... & Tennessee 
River Packet Co., supra. 

78- Tenn.—American Peanut Corpo¬ 
ration V. St Louis & Tennessee 
River Packet Co., supra. 
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not liable for loss or injury caused by a connecting 
carrier.^® 

Extent and limits of nde in general. Although 
the liability of an initial earner as a common car¬ 
rier for loss of goods on its own lines is not af¬ 
fected by the act,*® and although an action ex de¬ 
licto against an initial carrier as the actual tort¬ 
feasor, or against the lessor corporation whose line 
of railroad such a carrier operates is not thereby 
precluded,*! the Carmack amendment is in dero¬ 
gation of the common-law doctrine by which a com¬ 
mon earner’s liability is restricted to loss or dam¬ 
age on its own line,*2 and, so far as initial carriers 
in interstate shipments are concerned, abrogates 
that doctrine.** However, it was not the purpose 
of the amendment to extend the carriers’ common- 
law liability, except to provide that, until the trans¬ 
portation ended, the liability of an initial carrier 
should continue exactly the same as if it owned one 


line of railroad from the point of shipment to the 
point of destination.*^ The legislation makes the 
initial carrier responsible for the safe delivery of 
goods accepted by it for transportation;*® and to 
hold the initial carrier liable, it is unnecessary to 
establish negligence on its part.*® The act, how¬ 
ever, does not impose an absolute liability for loss 
or injury occurring on either line,*^ and the fact 
that the shipment was interstate does not ipso facto 
fix liability of the initial carrier under the Carmack 
amendment for damage caused by a connecting car¬ 
rier, as the liability of the initial carrier depends on 
the extent of its obligation, evidenced by the bill of 
lading.** Obviously, under this statute, no special 
contract creating extra terminal liability for dam¬ 
ages occurring on the line of a connecting carrier 
is necessary.** The liability of the initial carrier 
imder the statute is the same as if it owned a con¬ 
tinuous line from the point of shipment to the point 
of destination,*® or, as otherwise expressed, its ef- 


79- Tenn—Americaji Peanut Corpo¬ 
ration V St. Louis & Tenn River 
Packet Co., supra. 

80. Mo—State ex rel and to TTse 
of St. Louis. B & M. Ry. Co. v 
Tayloi, 251 SW 383, 298 Mo. 474. 
certiorari granted State of Mis¬ 
souri ex rel St. Louis. B & M 
Ry. Co. V Taylor, 44 S Ct 132, 263 
U.S. 696. 68 L.Bd 511, affirmed 45 
S-Ct 47, 266 XJ.S. 200, 69 L.Ed 
247. 42 A-L R 1232. 

Tex —Fort Worth & Denver City 
Ry Co V. Motley, Civ.App, 87 S. 
W.2d 551. error dismissed. 

10 C J p 525 note 19. 

7iin>isniTi{r defective ear 

Initial carrier, furnishing car with 
leaky roof and had doors for ship¬ 
ment of sugar, movmg sugar about 
considerably during repairs en route, 
and leaving it scattered over half of 
car, was held liable, either as ear¬ 
ner occupying position of insurer, 
or as warehousf^maTi filing to use 
ordinary care and dihgence to pro¬ 
tect goods, for damage by rain after 
arrival at destination, before remov¬ 
al into warehouse, and loss of sugar 
spilled on floor of car.—American 
Trading Co. of New Orleans v. New 
Orleans & N. £. R. Co, 105 So. 82. 
159 La 9. 

81- Ga—Southwestern R. Co. v. Da¬ 
vies. 186 S.EL 899, 53 GaApp 712 

82. Ga.—Southern Pac. Co. v. Cren¬ 
shaw. 63 SB 865, 5 Ga.App 675. 

88. N Y —Greenwald v. Weir, 111 
NTS 235, 59 Misc. 431. reversed 
on other grounds 115 N.Y.S 311, 
130 App.Div 696, and affirmed 92 
NE 218. 199 NY. 170. 35 L.RA, 
N.S. 971 

84. Mo.—Cudahy Packing Co. v. At¬ 


chison, T & S P. By Co.,' 187 
SW. 149. 193 MoApp 572. 

Or.—Stoddard Lumber Co. v Ore- 
gon-Washmgton R. & Nav. Co 
165 P. 363, 84 Or. 399. 4 ALR. 
1275. I 

Pa—-Keystone Pub. Co. v. Pennsyl¬ 
vania R Co, 78 PaSuper. 486. 

10 C L P 525 note 18. 

Fault of cousiguee 

Initial carrier is not liable for 
damage to strawberry shipment, 
where there was no showing of neg¬ 
ligence on part of initial or con- 
nectmg carrier in handling shipment 
in transit, shipment was m transit 
less than scheduled time, consignee 
was notified day after arrival, and 
shipment by consignee's orders was 
not placed on service track until 
three days later —Marion T. Fan- 
naly, Inc, v. lllmois Cent. R Co, 
La.App, 160 So. 131. 

85- N.H—Ostroff v. Hustis, 114 A. 
27, 80 NR 141 

86 - Neb—^Mayhall & Neible v. Chi¬ 
cago, B & Q R Co., 185 N.W. 
326, 107 Neb. 58, error dismissed 
Union Stock Yards Co. of Omaha 

V Mayhall & Neible, 43 SCt 699, 
262 US 731. 67 L.Ed. 1205. 

N C —^Produce Trading Co v. Nor¬ 
folk Southern R Co., 100 S.R 316, 
178 N C 175. 

87- NY—Burke v. Gulf, etc., R 
Co.. 147 N Y.S. 794. 

88 - S.C —^Beaufort Truck Growers' 
Ass'n V Seaboard Air Lme Ry 
Co. 121 SE 357, 127 SC. 496 

89- Ind—Wabash R Co v. Priddy, 
101 NE 724, 179 Ind. 483. 

90- U S —Chicago & E. L R Co 

V Collms Produce Co, Ill, 39 S 
Ct 189, 249 U.S 186, 63 LEd 
552, affirmmg, CCJL, 235 F. 857 i 
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Ark.—Chicago, R I & P. Ry. Co. v. 

5 L Robinson & Co., 23 S.W.2d 
976, 180 Ark. 911. 

Ga —^Fleshnar & Adar v. Southern 
Ry. Co, 127 SE. 768. 160 Ga 205, 
answers to certified Questions con¬ 
formed to 128 S.E. 78, 33 Ga.App. 
823. 

La.—American Trading Co. of New 
Orleans v New Orleans & N. E. R 
Co., 105 So. 82. 159 La. 9 
Me—Lewis Poultry Co. v New York 
Cent. R Co., 105 A. 109, 117 Me. 
482. 

Miss —Yazoo & M. V R Co. v. 
Craig. 79 So. 102. 118 Miss. 299, 
certiorari denied 39 S.Ct. 11, 248 
U.S 573. 63 LEd. 427. 

Mo—^Randazzo Macaroni Mfg. Co. v. 
Mmneapolis & St. L. R Co, App, 
251 SW. 466. 

Or —Stoddard Lumber Co. v. Ore- 
gon-Washington R. & Nav. Co., 165 
P 363, 84 Or. 399. 4 ALR 1275 
Pa.—Keystone Pub Co v. Pennsyl¬ 
vania R Co, 78 Pa.Super. 486 
Vt.—^Haglin-Stahr Co. v. Montpelier 

6 W. R R Co, 102 A. 940, 92 
Vt. 258. 

10 C.J p 525 note 22. 

Ckixpus Juris is Quoted m Louis¬ 
ville & N. R Co V. B. F Roden 
Grocery Co., 96 So. 912, 914, 209 
Ala. 694. 

Fault of conuectiiLg carrier 

Seizure of shipment of poultry on 
connecting line, by military author¬ 
ities in flood district under martial 
law, to relieve sufferers, if solely by 
reason of mvitation of connecting 
lme, wben it could have delivered 
shipment by exercise of ordinsi-ry 
care, renders the initial earner lia¬ 
ble—Chicago & B I. R Co v. Col¬ 
lins Produce Co, Ill, 39 S Ct. 189, 
249 U.S 186, 63 LEd. 552. affirming, 
C.C.A.. 235 F. 857. 
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feet is to make the connecting- carrier the agent of 
the initial carrier, the same as if it had contracted 
for through carnage to the point of destination 
hut connecting carriers are agents of the initial car¬ 
rier only because of the contract of the initial car¬ 
rier which is the bill of lading as issued or modi¬ 
fied by the original carrier.^ 2 As shown infra § 
407 a (2) if shipments are received for through 
transportation and dehvery beyond its line by the 
initial carrier, any stipulation for exemption from 
liability for loss or injury due to the default of its 
agents or connecting carriers is void and inopera¬ 


tive, but, in harmony with the rules stated supra 
§ 97 et seq, the initial carrier may contract for ex¬ 
emption from liability where the shipment is dam¬ 
aged without the fault of the carrier or its agen¬ 
cies ,93 nothing m the federal law forbids the mak¬ 
ing of a contract limiting liability where there is 
no negligence either on the part of the initial or 
the connecting carrier®^ Whether the initial car¬ 
rier is liable under contracts limiting liability de¬ 
pends in each case on the provisions of the con¬ 
tract and the circumstances surrounding the loss 

or injury.95 


91- IT S —^Missouri, K & T Ry Co 
of Texas v Ward, Tex, 37 S Ct 
617, 244 U.S 383, 63 L.Ed. 1213 
Ala.—^Louisville & N R Co. v. B. 
F Roden Grocery Co, 96 So. 912, 
209 Ala. 6J4. 

Ark.—Chicagro, R 1. & P. Ry. Co. 
V S. L. Robinson & Co., 23 SW. 
2d 976, 180 Ark 911. 

Ky—Cleveland, C, C. & St L Ry. 
Co. V. Young, 195 S W 93, 175 Ky. 
841. 

La.—American Trading Co of New 
Orleans v New Orleans & N E R. 
Co., 105 So 82. 159 La 9 
Me—Lewis Poultry Co. v New York 
Cent R Co.. 105 A 109, 117 Me 
482. 

Mo—^State ex rel and to Use of St 
Louis, B & M Ry Co v. Taylor, 
251 S.W 383. 298 Mo. 474, certio¬ 
rari granted State of Missouri ex 
rel. St. Louis, B. & M Ry. Co. v. 
Taylor. 44 S CL 132. 263 US. 696, 
68 LEd. 511, affirmed 45 S CL 47, 
266 U.S. 200, 69 LEd. 247. 42 A 
L R. 1232 — Randazzo Macaroni 
Mfg. Co. V. Minneapolis & SL L. 

R. Co., App, 251 S.W. 466. 

N C.—^M. V. Moore & Co. v. Southern 
Ry. Co., Ill S.E. 166, 183 NC 
213. 

Tex.—Nation v San Antonio South¬ 
ern Ry. Co. 283 S W. 157, 115 Tex. 
431—Burd v San Antonio South¬ 
ern Ry. Co., Com App, 261 S.W. 
1021, modifying San Antonio 
Southern Ry. Co. v. Burd, Civ. 
App.. 246 SW. 1060—Gulf. C. & 

S. F. Ry. Co. V Hines, Com.App., 
250 S.W 1013, affirmmg. Civ App., 
239 SW. 244 

YL—^Haglin-Stahr Co. v. Montpelier 
& W R. R Co, 102 A 940, 92 
Yt 258 

Ya.—Jennings Automatic Dump 

Body v Yirginian Ry. Co., 119 S. 
E. 147. 137 Ya. 207. 

10 C J. p 525 note 23. 

Disposition at destination 

Disposition of decayed perishable 
merchandise by connecting carrier 
at point of destination, on con¬ 
signee's rejection of shipment, is 
binding on initial earner—American 
f^uit Growers of California v. Pa¬ 


cific Electric Ry. Co, 238 P. 105, 
72 Cal App 682. 

92. Ya —Southern Produce Co. v 
Norfolk Southern R Co, 132 S. 
E. 360. 144 Ya 422. 

93- Cal —American Fruit Distribu¬ 
tors of California v. Hines, 203 
P. 821, 55 CaLApp. 377 

94. Cal —American Fruit Distribu¬ 
tors of California v. Hines, supra 

Strikes 

A carrier may by fair and reason¬ 
able agreement restrict its liability 
to losses which are the proximate 
result of strikes on a connecting 
carrier's road, where the loss is not 
occasioned by neghgence of the car¬ 
rier in the premises or it could not 
by reasonable diligence have pre¬ 
vented the loss—Jonesboro, L. C & 
E R Co V. Maddy, 248 S W. 911. 
157 Ark 484, 28 ALR. 498. 
Nonagency station. 

A provision of a bill that property 
destined to, or taken from, a station, 
wharf, or landmg at which there 
IS no regularly appointed agent 
should be entirely at nsk of owner 
after unloading from cars or ves¬ 
sels, or until loaded mto cars or 
vessels, and when received from 
or delivered on private or other 
sidings, wharfs, or landings, should 
be at owner's risk until cars were 
attached to and after they were de¬ 
tached from trains, is valid—U S 
Feed Mills Co v Missouri Pac. R. 
Co., 36 S W 2d 136, 224 Mo App. 1134. 

95. Act of God 

Under the Carmack amendmenL 
where a bill of lading exempted 
the carrier from loss by act of God, 
and was issued on the lower of two 
rates approved and published, and 
the goods were delayed through the 
negligence of a connecting carrier, 
so that, when they arrived at tho 
destination, they could not be un¬ 
loaded, due to a heavy ram, and 
were damaged by water at the time 
of the Dayton flood, the carrier 
was not liable, the proximate cause 
of the damage being the flood, and 
not the carrier's negligence —Con- 
tmental Paper Bag Co. v Maine 
CenL R. Co.. 99 A 259. 115 Me. 449. 

894 


Strikes 

In an action against an initial car¬ 
rier, for loss to an interstate ship¬ 
ment of hogs, never delivered to 
consignees, but turned over by an 
intermediate carrier to another, it 
was error to limit defendant’s right 
to exemption from liability by rea¬ 
son of strikes as provided for by 
contract to a finding that delay was 
occasioned solely by a strike of em¬ 
ployees of a terminal earner, as the 
Interstate Commerce Act extends to 
all terminal facilities and instru¬ 
mentalities A strike on any of the 
connecting carriers singly or togeth¬ 
er would, under the contract release 
the initial carrier from liability ex¬ 
cept m case of negligence with re¬ 
gard to averting the loss —^Jones- 
boro, L C. & E R. Co v Maddy, 
248 SW 911. 157 Ark. 484, 28 AL. 
R. 498 

‘Unavoidable causes” 

Bill of ladmg relieving, from lia¬ 
bility for loss “by accidents or de¬ 
lays from unavoidable causes,” un¬ 
usual and unexpected congestion at 
place of destination due to team¬ 
sters at destination accustomed to 
handle shipments being occupied re¬ 
moving freight already there, was 
held not to exonerate mitial carrier 
from liability for shipment destroy¬ 
ed by fire while sidetracked nine 
miles from destination on tracks of 
connecting carrier.—^Yazoo & M. Y 
R. Co. V Cr^g, 79 So. 102, 118 Miss 
299, certiorari denied 39 S Ct. 11, 
248 US 573, 63 LEd. 427 

T.imitatioiL to liability of warehouse¬ 
man. 

Duty as a carrier of an interstate 
shipment terminated forty-eight 
hours after arrival of the goods 
at destination and notice thereof 
given by the connecting carrier pur¬ 
suant to the uniform “order notify” 
bill of lading, providing they might 
be kept subject to responsibility as 
warehousemen only if not removed 
within that time by the party enti¬ 
tled—^Efland Hosiery Mills v. Hines, 
114 S.E 472. 184 N.C. 356 

T-i-mitation as to value 

(1) Provision of interstate through 
shipment contract limiting the car 
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The liability of the initial carrier is for every bill of lading.^ The statute has been held sufficient- 
kind of positive misconduct of the connecting car- ly comprehensive to include damages caused by de- 
rier affecting the property, and for its negligence lay in transportation, infra § 416; damages by rea- 
and lack of care or effort,®® but it is not limited son of excessive freight charges caused by misrout- 
to loss caused by some affirmative act of the con- ing by a coimectmg earner;^ expense for assort- 
necting carrier, and, even though the latter is with- ment entailed where separate shipments were com- 
out fault if the loss is one for which it would be mingled in transit;® damages caused by negligence 
liable under the common-law principles discussed of the terminal carrier in unloading the shipment;^ 
supra § 71, the initial carrier is liable.®^ The mi- damages due to the final carrier’s failure to notify 
tial carrier is liable for the damages resulting from the consignee of the arrival of the goods,® or its 
the wrongful act of the terminal carrier m ddiv- failure to notify the shipper of their arrival and 
ering®® or refusing to deliver®® the goods shipped nondelivery to the consignee® provided the final car- 
without taking up the bill of lading; but the ner was bound to notify the shipperdamages 
amendment was not intended to forbid the delivery caused by the failure, on the consignee’s refusal to 
of a shipment by a terminal carrier under any and accept them, to store them for the account of the 
all circumstances to anyone except the holder of the consignor;® damages due to the failure of the cou¬ 


rier's liability to one hundred dol¬ 
lars per animal is valid under Car¬ 
mack amendment.—Jordan v. Chi- 
cagro, B. & Q. R. Co, App.. 136 S 
W. 417, transferred from 191 S.W. 
70, 269 Mo 281. 

(2) It has been said, however, 
that under the statute the initial 
carrier is liable for shipper's full 
actual loss or damag^e, not'w^ithstand- 
mgr limitations of liability or amount 
of recovery in receipt, bill of ladmg, 
contract, rule, regulation, or tariff. 
—American Tradmg Co. of New Or¬ 
leans V. New Orleans & N. B. R Co, 
105 So. 82, 159 La. 9. 

(3) The validity of contractual 
limitations of liability as to value 
IS treated generally supra 9 102, and 
the construction, operation, and ef¬ 
fect of such limitations, supra §§ 
112, 113. 

Private siding 

That a railroad may put goods on 
a siding does not make it other 
than private within bill of lading 
that carrier shall meur no liability 
for goods received from, or delivered 
on, private sidings, where such place 
of delivery was fixed by the bill, 
with the making of which the ter¬ 
minal carrier had nothing to do — 
Charles Bianchi & Sons v. Mont-» 
peher & W. R. B. Co., 104 A. 144, 
92 Vt. 319. 

96. La —American Trading Co. of 
New Orleans v. New Orleans & N 
E. R. Co. 105 So 82, 159 La. 9. 
Me—^Lewis Poultry Co. v. New York 
Cent. R. Co., 105 A. 109. 117 Me. 
482 

97- Miss.—Yazoo & M. V. R Co. v 
Craig, 79 So 102, 118 Miss. 299, 
certiorari denied 39 S Ct. 11, 248 
TJ.S. 573, 63 L.Ed. 427. 

Ikoss by fire 

Under Carmack amendment, lia¬ 
bility of mitial carrier for goods 
consumed by fire while sidetracked 
along line of connecting carrier be¬ 


fore reaching destination is not lim¬ 
ited to loss caused by some affirma¬ 
tive act of connecting carrier.—Ya¬ 
zoo & M. V. R. Co. v. Craig, 79 So. 
102, 118 Miss 299, certiorari denied 
39 set. 11, 248 US. 573, 63 LEd 
427. 

9S. Conn —Alderman Bros. Co. v 
New York, N. BL & H. R. Co.. 129 
A- 47. 102 Conn. 461. 

Fla.—Atlantic Coast Line Ry. Co. 

■ V Roe, 118 So. 115, 96 Fla. 429. 
Mich.—Wmget v. Grand Trunk 
Western Ry. Co., 177 N.W. 273, 210 
Mich. 100, certiorari denied Grand 
Trunk Western Ry. Co. v. Wmget, 
41 S.Ct. 6, 254 U.S. 629, 65 L.Ed. 
447 

Mo.—Peycke Bros. ComTnission Co. 
v. Sandstone Co-Op. Co, 191 S.W. 
1088, 195 Mo.App. 417. 

10 C.J. p 525 note 24. 

Act of carrier or warehous^mnan 
Under the Carmack amendment, 
the initial carrier is liable for the 
wrongful delivery by the terminal 
carrier without surrender of the 
ongrmal bill of lading, and it is 
unTuaterial whether its negligence 
was that of a warehouseman or a 
carrier, since it is not released from 
its delivery ss a duty of transpor¬ 
tation according to the terms of the 
shipping bill by which it received 
the goods and carried them to the 
termmal point, and this principle 
is particularly applicable in such 
case because the carrier would not 
have been liable for refusal to de¬ 
liver goods shipped without surren¬ 
der of original bill of lading and 
without reasonable identification and 
indemnity furnished to the carrier 
—Wmget v. Grand Trunk Western 
Ry Co.. 177 NW. 273, 210 Mich 100, 
certiorari denied Grand Trunk West¬ 
ern Ry Co V Wmget, 41 S Ct. 6, 
254 U.S 629, 65 L.Ed. 447. 

99- N C. — McCotter v. Norfolk 
Southern R Co, 100 SE. 326. 178 
N.C. 169. 


L Tex.—City Nat. Bank of El Paso 
V. El Paso & N. E. Ry. Co., Tex. 
CivApp, 225 S-W. 391, certiorari 
granted 42 S Ct. 461. 258 US. 616, 
66 LEd. 792, and affirmed 43 S.Ct. 
640, 262 U.S. 695, 67 LEd. 1184. 

2 . Ohio —Chesapeake, etc., R Co. 
V. Ward Lumber Co., 21 Ohio Cir. 
CtN.S. 337. 

3- Ala —^Inland Waterways Corpo¬ 
ration V. Sloss Sheffield Steel & 
Iron Co., 136 So 849. 223 Ala. 397. 

4, Ark —^Missouri Pac. R. Co. v. 
Wellborn & Walls, 280 SW. 18, 
170 Ark. 469, certiorari denied Mis¬ 
souri Pac. R Co V. Wellborn, 47 
S-Ct. 91, 273 U.S 694, 71 L.Ed_ 
844. 

5- Ga.—Georgia Southern & F. Ry. 
Co. V. Tifton Produce Co. 127 S- 
E 771, 160 Ga. 213, answers to cer¬ 
tified questions conformed to T28 
SE 592, 34 GaJLpp. 13 

6 . Ga—Atlantic Coast Line R. Co. 
V Ousley, 139 S.E. 586, 37 Ga. 
App 215 

Or —Stoddard Lumber Co. v. Ore- 
gon-Washington R & Nav. Co, 165 
P. 363, 84 Or. 399, 4 AL.R 1275. 
10 C.J. p 525 note 32. 

Ignorance of shipper’s residence 
Where a carrier is unable to de¬ 
liver goods which have been shipped 
through connecting carriers, under 
the Carmack amendment, the initial 
carrier is not reheved of its duty to 
notify the consignor because the ter¬ 
minal earner did not know his res¬ 
idence.—Stoddard Lumber Co v. 
Oregon-Washmgton R. & Nav dCo, 
165 P. 363, 84 Or. 399, 4 A.LR 1275. 

7- N Y.—Markowitz v. New York 
Cent R Co., 172 N.YS. 233. 

Pa.—Keystone Pub. Co v. Pennsyl¬ 
vania R. Co. 78 Pa.Super 486. 
Tex—^Texarkana & F. S Ry. Co v. 
Twm City Products Co., CivA-Pp., 
208 S.W. 989. 

8 L Ala.—^Louisville & N. R. Co. v- 
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necting' carrier properly to feed and water live 
stock and damages due to a misdelivery by the 
terminal carrier.^® It does not include damages for 
loss by a connecting carrier of equipment accom¬ 
panying a shipment but forming no part of it.^^ 
Only earners as such are subject to the statute, 
and It applies only to shipments that are in the cus¬ 
tody of earners as such and before their duty as 
carriers is at an end;!^ and according to some au¬ 
thorities, the initial carrier is not liable for the act 
or omission of the delivering carrier resulting in 


injury to goods which it holds as a warehouse¬ 
man,^® and the same rule applies where the liability 
of the carrier has ceased under the provisions of 
the bill of lading by reason of storage of the goods 
in a public warehouse by the terminal carrier,i4 
although the view has been taken that, if the goods 
are lost or injured, destroyed, or converted by a 
connecting carrier when acting as warehouseman 
under such facts as render the connecting carrier li¬ 
able, the initial carrier is also liable under the stat¬ 
ute, since whatever liability the terminal carrier 


B. F. Roden Grocery Co., 96 So. 
912, 209 AJa. 694. 

10 C.J. p 525 note 32. 

Torwarding* on. nnanthoiized order 
Applying” the rule of the text as 
stated in Corpus Juris, to which the 
court m its opinion referred, it has 
heen held that, under the Carmack 
amendment initial carrier was lia¬ 
ble for connecting carrier’s breach 
of duty m forwarding shipment to 
strangers to the contract on order 
of unauthorized person on con- 
sigrnee’s refusal to receive, instead 
of storing the goods —^Liouisville & 
JT. R. Co V. B F Roden Grocery 
Co.. 96 So. 912, 915, 209 Ala. 694. 

Mo—Miller v. Quincy, O. & K C 
R Co., 225 SW. 116, 205 MoApp. 
463. 

jShipniAtit detained by embargo 
An initial earner of interstate 
shipment of sheep is liable under 
the Carmack amendment for failure 
of the connecting carrier properly to 
feed and water at intermediate point, 
although, by reason of stockyards’ 
embargo at destination, shipment 
could not be unloaded at destination, 
and' for that reason was held at 
intermediate point.—^Miller v. Qum- 
cy. O. & K. C. R. Co., 225 SW. 116, 
205 Mo.App 463. 

lO- TJ S —King V. Barbarin, Mich., 
249 F. 303, 161 C.CA. 311. 

Ga —Southern Ry. Co. v. Hodgson 
Bros Co., 98 SB 541, 148 Ga. 851, 
reversing 95 S.B 263, 21 Ga»App 
753, opinion of Sup Ct. conformed 
to 99 SB. 41, 25 GaApp 536. 
Mich.—J F French & Co. v Pere 
Marquette Ry Co., 171 N.W. 491, 
204 Mich 578, certiorari granted 
Pere Marquette R. Co. v. J. F 
French & Co., 39 S Ct. 494, 250 
TJ.S 637, 63 HEd. 1183, reversed 
on other grounds 41 S.Ct. 195, 254 
HS. 538. 65 L.Ed 391. 

Mo —Kemper Mill Co. v. Missouri 
Pac. Ry. Co. 186 SW. 8, 193 Mo 
App 466, transferred Kemper Mill 
& Elevator Co v. Missouri Pac. 
Ry. Co, 178 S.W 502 
Va.—Norfolk & W Ry. Co v. Aylor, 
150 SB 252, 153 Va 575, certio¬ 
rari denied 51 S Ct. 26, 282 TJ.S 
847, 75 L.Ed. 751. 

10 C.J. p 525 note 33. 


Coxpns Juris is cited with approv¬ 
al in Louisville & N. R Co v B F 
Roden Grocery Co., 96 So. 912, 915, 
209 Ala 694 

After stoppage in txaasitu 

Consignor could recover against 
initial carrier, where connecting car¬ 
rier delivered to consignee in anoth¬ 
er state shipment under straight bill 
of lading sold for cash, which con¬ 
signee failed to pay after notice 
from consignor not to deliver, not¬ 
withstanding consignor was then in¬ 
debted to consignee —^Louisville & 
N R. Co V. Campbell Lumber Co., 
166 SB 252, 45 GaApp. 851. 

Nondelivery 

Under Carmack amendment ship¬ 
per^ is entitled to damages resulting 
from payment of freight to destina¬ 
tion and back to nearest accessible 
point for regainmg possession, on 
failure of carrier to effect delivery 
—^Texas & N. O. R. Co v. BL & 
C. Newman, Civ App., 273 S.W. 335 

11 . Me.—^Mooers v Bangor & A. R. 
Co., 130 A. 241, 124 Me. 416. 

Car lining and stove 
A box car, previously lined and 
fitted with stove by shipper of po¬ 
tatoes, was furnished him by a rail¬ 
road company for use subject to tar¬ 
iff regulations. He consigned car to 
Boston, from where it was recon- 
signed to other points, during which 
time lining and stove were lost It 
was held, under express provisions 
of the tariff rules, and smee such 
equipment was not part of any ship¬ 
ment within Interstate Commerce 
Act, that the carrier was liable for 
loss of lining and stove only when 
occurring on its own lines—^Mooers 
V Bangor & A. R. Co., 130 A. 241, 
124 Me. 416. 

12 . Iowa.—Adams Seed Co. v Chi¬ 
cago Great Western R. Co., 165 N. 
W. 367, 181 Iowa 1052, LRA1918B 
622 

Ky.—^Illinois Cent R. Co. v Stim- 
son, 268 SW. 835. 207 Ky. 78 
10 C J. p 526 note 48 

Corpus Juris is cited with approv¬ 
al in Texarkana & F S. Ry. Co v 
Twm City Products Co, Tex Civ. 
App, 208 S.W 989 
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113. Iowa—Adams Seed Co. v. Chi- 
! cago Great Western R Co., 165 N. 
W. 367, 181 Iowa 1052, L R.A.1918B 
622. 

Ky —Illinois Cent R Co. v. Stim- 
son, 268 SW. 835, 207 Ky. 78. 

N. Y.—^Dodge & Dent Mfg. Co v. 
Pennsylvania R Co., 162 N Y.S 
549, 175 App Div. 823. 

Tex—^Texarkana & F S Ry. Co v. 
Twin City Products Co., Civ.App, 
208 SW. 989. 

Va.—New York, P. & N. R. Co. v 
Chandler. 106 S.B 684, 129 Va. 695 
10 C J p 526 note 48 [a]. 

14b N.C —^Efiand Hosiery Mills v. 

Hines, 114 SE 472. 184 NC 356 
Va — Jennings Automatic Dump 
Body V Virginian Ry. Co., 119 S 
B. 147, 137 Va 207. 

*Tf an unlawful sale, or negligent 
storing, of the fiour was made, at 
the instance of the delivering car¬ 
rier, by the warehouseman, after 
the original contract of carnage was 
discharged, it is clear that the ship¬ 
per, as owner of the flour, must 
look alone to the delivering earner 
and the warehouseman as the re¬ 
sponsible parties; the initial car¬ 
rier cannot be held responsible be¬ 
cause It had no part or lot m keep¬ 
ing or disposal of the flour after 
its delivery to the warehouseman." 
—^Model Mill Co v Carolina, C & 

O. Ry. Co, 188 SW. 936, 939. 136 
Tenn. 211. 

Subsequent negligence 
Where, pursuant to the uniform 
interstate bills of lading, refused 
goods were stored by the terminal 
earner in a pubhc warehouse, where, 
as provided in the bill of lading, 
they were to be held at the owner’s 
risk and without further liability 
on the part of the carrier, the ini¬ 
tial carrier’s liability terminated, 
and It could not be held liable for 
their flflTTijige by fire claimed to be 
due to negligence of the terminal 
carrier or the warehouse in delaying 
to reship after the shipper ratified 
the delivery, and on his own respon¬ 
sibility assumed control of the 
goods, surrendered the original bills 
of lading, and instructed the reship- 
ment —^Bfland Hosiery Mills v. 
Hines, 114 S.E. 472, 184 N.C 356. 
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incurred, under the facts of the case, that liability 
attaches to the initial carrier.^® 

The statute applies, although a route is selected 
by the shipper as to which the earner has no es¬ 
tablished rate.i® although the shipper accompanies 
the shipment,or although the connecting carriers 
are insolvent.^^ 

The statute has no application in an action 
against an initial and a connecting carrier based on 
their common-law liability^® and will not be ap¬ 
plied even though the connecting carrier is dis¬ 
missed after the case has proceeded to trial It 
has been held, however, that the shipper is not re¬ 
quired to sue the initial carrier alone to gain the 
benefit of the statute^^ and that he will not be de¬ 
prived of his statutory remedy by averments that 
such carrier was acting jointly with, and as agent 
for, other carriers joined in the action as well as 
acting for itself.22 

Bill of lading to intermediate point. An initial 
carrier is liable for loss or injury occurring on any 
line, although it issues a bill of lading only to some 
intermediate point.23 


Intrastate shipments. While the statute applies 
to every carrier receiving property for transporta¬ 
tion to a point in another state, although its own 
line may be wholly within the state of the place 
of shipment,24 it is of course inoperative as to in¬ 
tra-state shipments.^® Liability for damages as an 
initial carrier depends on the reception of the goods 
m one state for transportation to a point in another 
state or territory, rather than the intention which 
the shipper may have had at the time of loading 
the cars, but which does not find expression in 
some form of a contract.26 

Where a carrier issued a bill of lading for trans¬ 
portation of goods to a point within the state on the 
line of another qarrier without notice or reason to 
suppose that the shipment would pass beyond the 
destination specified, but the other carrier took up 
the bill of lading and issued a new one covering 
transportation to a point in another state, the pro¬ 
visions of the Interstate Commerce Act or the tar¬ 
iff schedules for interstate shipments permitting 
change of destination did not apply as a matter of 
federal law so as to make the first carrier liable for 
damage beyond the original point of destination.^^ 


IS. Ga.—Fleshnar & Adar v. South¬ 
ern Ry. Co., 127 SB- 768. 160 Ga. 
205, ansurers to certified q^uestions 
conformed to 128 S.B. 78, 33 Ga. 
App 823. 

Me—^Briffgrs Hardware Co. v. Aroo¬ 
stook VaUey R. Co., 104 A. 8, 117 
Me. 321. 

Mich. — Winget v. Grand Trunk 
Western Ry. Co, 177 N.W. 273, 
210 Mich. 100, certiorari denied 
Grand Trunk Western Ry. Co. v. 
Winget. 41 set. 6, 254 XJ.S. 629. 
65 L.Bd. 447. 

16L TT.S —^Norfolk, etc., R. Co. v. 
Dme-Tohacco Co., Va.. 33 S.Ct. 
609, 228 U.S 593, 57 L.Bd 980. 

10 C.J. p 525 note 26 

17. Tex.—^Texas Mexican R Co- v- 
Kins:, Civ.App., 174 S.W. 336. 

18- Tex.—^Texas Mexican R. Co. v. 
Kinsr, supra. 

19- Ohio,—Norfolk & Western Ry 
Co. V. Dresbach, 8 Ohio App. 333. 

T“**pon. fox rnle 

‘When a statute gives a remedy 
where one already exists at common 
law. the statutory remedy is consid¬ 
ered merely cumulative, and a party 
may sue at common law as well as 
upon the statute. . . . But both 

remedies may not be prosecuted to¬ 
gether under one cause of action. 
. - . So in this case, as before 

observed, the defendant in error. 
Nelson Dresbach, having elected to 
pursue his common-law remedies 
against said defendant companies, 
must be held to the law applying to 

13 C J.9.-67 


the cause of action so selected by 
him.”—Norfolk & Western Ry. Co. v. 
Dresbach, 8 Ohio App. 333, 339 

20. Ohio —Norfolk & Western Ry 
Co. V Dresbach, supra. 

Reason for xnle 

‘When the court dismissed The 
Big Four Company such dismissal 
did not thereby change the nature 
of the action. It still remained a 
suit to enforce the common-law lia¬ 
bility of the Norfolk & Western 
Railway Company [the initial car¬ 
rier], The dismissal of The Big 
Four Company, under the circum¬ 
stances, could not and did not 
change in any respect the character 
of the suit. The only effect of this 
dismissal was to relieve The Big 
Pour Company from any liability, 
and to confine the plaintiff entirely 
to his right of action agamst the 
Norfolk & Western Railway Com¬ 
pany under its common-law liability 
as fixed and determmed by its con¬ 
tract with the plaintiff.”—^Norfolk & 
Western Ry. Co. v. Dresbach, 8 Ohio 
App. 333, 338. 

21- Tenn — Southeastern Bxpress 
Co V. Pry Produce Co., 2 Tenn. 
App. 37. 

22. Tex.—^Burd v. San Antonio 
Southern Ry. Co, Com App, 261 S 
W. 1021, modifying San Antomo 
Southern Ry. Co. v. Burd, Civ. 
App, 246 SW. 1060. 

23. Ill. — Michelson v. Judson 
Freight Porwardmg Co., 109 N.E. 
281, 268 lU. 546. 
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24L N.Y —Shultz V. Skaneateles R- 
Co, 122 N.Y S. 445, 66 Misc. 9, af¬ 
firmed 129 N.Y.S, 1146, 145 App. 
Div. 906 

25. Ga — Taylor v. Central of 
Georgia Ry. Co, 121 S.E. 348, 31 
GaApp. 374. 

Tex.—Gulf, C & S. F. Ry. Co. v. 

Mars, Civ App, 14 SW2d 877. 

10 C.J. p 527 note 51. 

Bacon «igmnen.t 

Where cattle shipped over defend¬ 
ant’s road were originally consigned 
to point in state and there was no 
notation on bill of lading indicatmg 
purpose of shipper to have cars re- 
consigmed at destination in state for 
point outside state, and evidence 
tended to show that shipment be¬ 
tween points in state was complete 
transaction and that obligations of 
earner were at an end on delivery 
of cars to destination m state, re- 
consigmuient of shipment after 
reaching destination in state to pomt 
outside state did not revive or con¬ 
tinue obligations of original caiv 
ner under the Carmack amendment. 
—Gulf, C & S. F. Ry Co. v. Mars, 
Tex Civ App., 14 S.W.2d 877. 

[ 26- Idaho —Rice v. Oregon Sho^ 
Dine R. Co., 198 P. 161, 33 Idaho 
565. 

27. U.S —Bracht v. San Antonio & 
A- P Ry. Co., 41 set. 150, 254 U. 
S. 489. 65 DBd. 366, affirming 209 
S.W. 579, 200 Mo.App. 655, certio¬ 
rari granted 40 S.Ct. 16, 250 U.S. 
658, 63 D.Bd. 1193. 
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Shipment through another state to a point in 
same state. While the Carmack amendment was 
held not to apply to a shipment through another 
state to a point in the same state as the pomt of 
origin, although the evil was the same in such a 
case as in the cases covered by the express terms 
of the amendment,28 the amendment of August 29, 
1916, 49 U.S.C.A. § 81, provides that bills of lading 
issued by any common carrier for transportation of 
goods from a place in one state to a place in the 
same state, through another state or foreign coun¬ 
try, shall be governed by the Interstate Commerce 
Act. 

Shipment to or from foreign country. While the 
Interstate Commerce Act formerly had no applica¬ 
tion to shipments to a foreign country,^^ smce the 
Cummins amendment of March 4, 1915, which, 
however, had no apphcation to a shipment before 
its enactment,^® shipments ^‘from any pomt in the 
United States to a point in an adjacent foreign 
country'* are included within the operation of the 
statute, but the statute has no application where 
property is tendered for transportation from a point 
in one state to a point in a nonadjacent foreign 
country.31 For a person to recover theretmder for 
goods lost in a shipment'for export, he must show 
that the shipment was intended to be transported 
to an adjacent foreign country.32 The Cummins 


amendment applies in such case notwithstanding 
the property may be carried partly on the high 
seas.32 A foreign railroad which was the initial 
carrier of goods shipped to points within Umted 
States is not liable as an initial carrier under the 
amendment, where such railroad's lines lay wholly 
without the jurisdiction of the United States, and 
Its acts in connection with the goods were perform¬ 
ed outside of the United States ,^4 and, under a 
contract for delivery to a connecting carrier made 
and fully performed in an adjacent foreign coun¬ 
try, although the ultimate destination was a point 
in the United States, in an action against the*mi- 
tial carrier a provision limiting liability to value at 
place and time of shipment is controlling.^^ 

When liability ceases. The hability of the initial 
carrier ceases when the goods reach their original 
destination in good condition.^® 

Shipper's contracts and arrangements with con¬ 
necting carrier in general. No contract made by 
an mtermediate carrier has any binding effect with 
reference to a shipment while in the course of 
transportation,^*^ and the responsibility of the mi- 
tial carrier cannot be extended so as to hold it liable 
for the defaults of the shipper's own agents under 
contracts to which it is not a party.32 Thus, if the 
initial carrier is under no obligation under its gen¬ 
eral bill of lading to heat cars, it cannot be held 


28. Tex—-Wichita I*alls, etc., R. Co. 

V. Asher, Civ App, 171 S.W. 1114. 
10 C.J. p 527 note 53. 

29- U.S.—Basila v. Western Union 
Telegraph Co, D.C.Fla, 24 F.2d 
569. 

Cal—McCaslin v. Southern Pac. Co., 
203 P. 742. 187 Cal. 716. 

S.C—Aldrich v. Atlantic Coast Line 
R Co.. 89 SE 315, 104 S.C. 364. 

10 C.J. p 527 note 52. 

30. Cal—McCaslin v. Southern Pac 
Co.. 203 P. 742, 187 Cal. 716. 

31- Ga—Central of Georgia Ry. Co 
V. Evans, 157 S.E. 313, 172 Ga. 53, 
answers conformed to 159 S E 877, 
83 Ga.App. 683 

Mo —^Lesser-Goldman Cotton Co v. 
Missouri Pac. R Co., 12 S.W.2d 485, 
321 Mo 714, certiorari denied 49 S 
Ct 351. 279 US. 855, 73 L. Ed 997. 
Va—Southern Ry. Co. v. Southgate, 
140 SE 661, 149 Va. 683. 

CSnha is not an adjacent foreign 
country within the Cummms amend¬ 
ment 

Ga—Central of Georgia Ry. Co. v. 
Evans, 157 SE. 313, 172 Ga. 53, an¬ 
swers conformed to 159 SE. 877, 
43 GaApp. 683 

Va.—Southern Ry. Co. v. Southgate, 
140 S.E. 661, 149 Va. 683. 


England | 

Bill of lading for transportation of 
cotton to England is a “through bill 
of lading,'* and shipment is not with¬ 
in statutes prohibiting exemptions 
from liability—^Lesser-Goldman Cot¬ 
ton Co. V. Missouri Pac. R Co., 12 
S W 2d 485, 321 Mo. 714, certiorari 
denied 49 SCt. 351, 279 US. 855. 73 
LEd 997 

32. Elan —Barber v. Missouri Pac. 
R. Co, 236 P. 859, 118 Kan. 651. 

33. Ohio.—Davis V Krippendorf- 

Dittmann Co., 17 Ohio App. 76. 

34. Anz.—Southern Pac R Co. of 
Mexico V. Gonzalez, 61 P 2d 377, 48 
Ariz. 260l 

35. HL—Pox V- Canadian Pac Ry. 
Co., 260 Ill App 482. 

36. Ala—Clark v. Louisville & N. 
R. Co, 114 So. 295, 216 Ala 637— 
Atlantic Coast Lme R Co v. En¬ 
terprise Oil Co, 101 So 605, 211 
Ala. 677—^E'red Henderson & Wal¬ 
ters v. Atlantic Coast Line Ry. Co, 
76 So. 309, 200 Ala 393 

Idaho.—^Rice v. Oregon Short Line R. 
Co„ 198 P 161, 33 Idaho 565—^Bar¬ 
rett v. Northern Pac. Ry. Co., 157 
P. 1016, 29 Idaho 139. 

Kly.—^Illinois Cent. R Co v. Stim- 
son, 268 SW. 835, 207 Ky. 78. 

Va.—Southern Produce Co. v- Noi^ 
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folk Southern R. Co, 132 SE. 360, 
144 Va. 422 

Wstake of consignor 

Liability as initial carrier of in¬ 
terstate earner of freight, which, by 
mistake of consignor, carried ship¬ 
ment to Woodruff, S C., instead of 
Woodford, S C, ended with deliv¬ 
ery at Woodruff where consignor cor¬ 
rected mistake—^Jeffcoat v Atlantic 
Coast Line R Co, 96 S.E. 616, 111 S. 
C. 19 

EeUvezy to war^ouse 

Where the goods unclaimed by the 
consignee have been delivered to a 
public warehouse in accordance with 
a stipulation in the bill of lading 
after the lapse of two months from 
delivery at the station to which they 
were consigned, in the absence of 
federal regrulations extending the 
time, the responsibility of the ini¬ 
tial earner terminated —^Keystone 
Pub. Co V Pennsylvania R. Co, 78 
Pa-Super 486. 

37. Wash.—Parker-Bell Lumber Co. 
V. Great Northern R. Co., 124 P. 
389, 69 Wash 123, 41 LRA,NS, 
1064. 

10 C J. p 526 note 43. 

38L Va—Southern Produce Co. v. 
Norfolk Southern R. Co., 132 S.E. 
360, 144 Va 422. 
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liable for the nonperformance of a special agree¬ 
ment to heat made by a connecting carrier, be¬ 
cause, under these circumstances, the connecting 
carrier will, as to defaults in heating during trans¬ 
portation, be considered the initial carrier Since 
the first transaction has already settled the rela¬ 
tion between the owner of the goods and the initial 
carrier and fixed the duties and liability of the car¬ 
rier to such owner, the law is not defeated by the 
fact that the shipper subsequently obtains a bill of 
lading from another carrier^® or makes a new ship¬ 
ping contract with a connecting carrien^l The fact 
that the shipper at the suggestion of the initial car¬ 
rier and for their mutual convenience transacted 
part of the business of salvage of the goods lost 
with the connecting carrier whose negligence was 
responsible therefor does not in any way affect the 
liability of the initial carrier.^^ 

Diversion and stoppage. The initial carrier is li¬ 
able for loss caused by an unauthorized diversion 
of the shipment from the specified route of a con¬ 
necting carrier as well as for loss or injury other¬ 
wise caused by it,^^ and the fact that the line of 
the connecting carrier was in another state makes 
no difference.^^ The fact that the shipment is di¬ 
verted or stopped within the state of shipment by 


direction of the consignee does not change the ship¬ 
ment from an interstate to an intra-state one, nor 
affect the liability of the initial carrier under the 

statute.'*® 

Under the amendment of July 3, 1926, providing 
that the liability imposed by the Carmack amend¬ 
ment shall also apply in the case of property recon- 
signed or diverted in accordance with applicable 
filed tariffs, the initial carrier remains liable as such 
for damages or injury to a shipment which has been 
diverted by a connecting carrier before it reached 
the destination specified in the original bill of lad¬ 
ing.*® This amendment was not applicable to ship¬ 
ments before its passage, however, and in cases 
arising prior thereto it was held that, where a di¬ 
version of freight shipped over a line of connecting 
earners was not ordered until after it reached its 
original destination, the initial carrier was not lia¬ 
ble for loss or injuYy to the consignment occurring 
after it had been started to its new destination,*^^ 
smee the reconsignment, after arrival of the freight 
at its original destination, was a new contract, and 
the connecting carrier had no implied authority to 
make a new contract on behalf of the initial car¬ 
rier.*® This rule was also applied in cases arising 
before the amendment last referred to where, with- 


39- Me—K.OSS V- Maine Cent. R. Co, 
90 A. 711, 112 Me. 63. 

4a U.S—Missouri, K. & T. Ry. Co, 
of Texas v. Ward, Tex., 37 S.Ct. 
617, 244 ITS. 383, 61 KEd. 1213 
Tex—Rio Grande, E. P. & S P. R, 
Co V. Kraft & Madero, Civ.App., 
212 S.W. 981, dismissed for want 
of jurisdiction. 

10 C J. p 526 note 46. 

Acceptance witliin state 

The acceptance hy a shipper of 
live stock from a connecting carrier, 
to whom the shipment was delivered 
hy the initial carrier while stiU with¬ 
in the state, of a new hill of lading 
did not discharge the original con¬ 
tract with the initial earner for the 
through interstate shipment, where 
the initial hill of lading^ was for the 
entire journey, and the freight charg¬ 
es of both earners were paid to the 
terminal earner at destination, so 
that the initial carrier was liable for 
injury to the stock dunng transpor¬ 
tation hy the terminal carrier—St 
Louis Southwestern Ry. Co of Texas 
V. Seale & Jones, TexCom.App, 267 
S.W 676, modifying on other 
grounds, CivApp., 247 S.W. 883— 
Gulf, C. & S. F. Ry. Co. v. Hines, 
Tex.Cw.App, 239 S.W. 244, affirmed, 
Com App, 250 S.W. 1013. 

Considexation 

Where the initial earner, in the 
hill of lading for an interstate ship¬ 
ment of cattle, attempted to limit its 


liability to its own lines, and the 
connectmg carriers issued similar 
hills of ladmg, such hills of lading 
issued hy the connecting carrier were 
without consideration and void, the 
initial carrier being required to issue 
a through hill of lading under the 
Cummins amendment to the Carmack 
Act.—Gulf, C & S. F. Ry. Co v. 
Hines, Tex ComA.pp , 250 S W 1013, 
affirmmg, CivA.pp., 239 S.W. 244. 

411- Mont—Parham v. Chicago, M & 
St. P. Ry. Co., 189 P. 227, 57 Mont. 
492. 

43. N.T—Wien v, Mew York Cent, 
etc. R Co, 146 N.Y.S. 1010, 85 
Misc. 42. 

43- Tenn —©rake v. Mashville, etc, 
R Co. 148 SW. 214, 125 Tenn. 
627. 

Tex.—Kemendo v. Fruit Dispatch Co., 
Civ.App, 131 S.W. 73. 

44k Tex —Kemendo v. Fruit Dis¬ 
patch Co., supra. 

45. Ill —anski V Chicago, etc, R. 
Co. 181 IlLApp. 565. 

4a Ga.—Davis v Southern Ry. Co., 
185 SE 606, 53 Ga.App. 286. 

47- Ala—Clark v. Louisville & N 
R Co., 114 So. 295, 216 Ala 637— 
Atlantic Coast Line R Co. v. En¬ 
terprise Oil Co., 101 So 605, 211 
Ala 676—Fred Henderson Wal¬ 
ters V Atlantic Coast Line Ry. Co., 
76 So. 309, 200 Ala. 393. 

Ark.—Chicago, R 1 & P. Ry. Co. v. I 


S. L. Robinson & Co., 23 S.W.2d 
976, 180 Ark. 911. 

Fla.—Gentile Bros. Co. v. Atlantic 
Coast Line R Co., 117 So. 890, 96 
Fla. 228—Chase & Co v. Florida 
East Coast Ry Co, 115 So. 825, 94 
Fla 1143. 

Idaho —^Rice v. Oregon Short Line 
R. Co, 198 P. 161, 33 Idaho 565 
Ill.—P. J. Claussen Co. v. Hlinois 
Cent. R Co., 259 IlLApp. 87. See 
Pittsburgh, C, C & St. L. Ry. Co. 
V. Hedrich, 202 Ill App. 48. 

Miss.—Yazoo & M V R Co. v. Nor¬ 
man, 88 So. 174, 125 Miss. 636. 
Tex.—Gulf, C & S. F. Ry. Co. v. 
Mars, CivApp, 14 SW.2d 877— 
Houston & T. C R Co. v. Smith, 
Civ.AiPP, 258 S 'W. 542. 

10 C.J. P 526 note 39. 

Customaxy caniage over local road 
Initial carrier was not liable for 
damages to cattle while being trans¬ 
ported over local road to the con¬ 
signee's place of business after reach¬ 
ing destination, although there was 
a custom between consignee and con¬ 
nectmg carrier allowmg such extra 
transportation.—Fred Henderson Ji. 
Walters v. Atlantic Coast Line Ry. 
Co. 76 So. 309, 200 Ala. 393. 

4B- Ala.—Atlantic Coast Lme R Co. 
V. Enterprise Oil Co., 101 So. 605, 
211 Ala. 677—Fred Henderson & 
Walters v. Atlantic Coast Lme Ry. 
Co., 76 So. 309, 200 Ala. 393. 

Ark.—Chicago. R L A P. Ry. Co. v. 
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out notice to the initial carrier prior to the arrival 
of the goods at their original destination, the con¬ 
necting carrier made a new contract whereby they 
were to be transmitted from that point to another,^® 
even though the initial carrier knew of the ship¬ 
per’s intention to divert the shipment to some oth¬ 
er destination by instructing the connecting carrier 
to that effect in accordance with the regular course 
of dealing between the shipper and the connecting 
carrier and it was applied even where the or¬ 
der of reconsignment was transmitted to the ter¬ 
minal carrier through the original carrier, the lat¬ 
ter not being at fault in transmitting the order or 
otherwise contributing to the injury sustained.®^ 
The receiving carrier’s obligation, it was held, is 
defined by the through bill of lading issued by it, 
and, to charge it with liability for damage occur¬ 
ring on an extended transportation after it has fully 
complied with its undertaking, there must be a con¬ 
tractual basis, express or implied, therefor.®^ So it 
was determined that the right of the shipper to 
change and control the destination of the property 
either by diversion or reconsignment after it had 
been delivered to a connecting carrier in no degree 
increased the obligations imposed by the statute 
on the initial carrier, and the exercise of that right 
without the partiapation of the initial carrier could 
not affect the latter’s liability.®^ On the other 


hand the initial carrier was, prior to the 1926 
amendment, held liable where the goods before ar¬ 
riving at the billed destination were rerouted by 
the shipper and connecting carrier to mmimize a 
loss anticipated as a result of an embargo at the 
original destination and the liability of the orig¬ 
inal carrier was also upheld as to the extended 
transportation in one case where notice to divert 
was given to the connecting carrier after arrival of 
the goods at their billed destination, apparently on 
the theory that, since the shipment moved imder a 
transcontinental tariff filed with the interstate com¬ 
merce commission which provided for a through 
rate with the right of diversion, and to which all 
carriers involved were parties, it was within the 
contemplation of all the parties that such a diver¬ 
sion might be made,®^ but the force of this deci¬ 
sion was limited to its own peculiar facts in an¬ 
other case in the same jurisdiction.®^ So it was 
held that the issuing carrier remamed liable where 
on arrival of the goods at the billed destination 
they were shipped by direction of the consignee to 
another point on the same bill of lading,®^ but the 
fact that no new bill of lading was issued on re¬ 
consignment was held not to continue the liability 
of the original carrier m another case in which the 
point was raised.®* Where there was nothing m 
the bill of lading to indicate that the point of des- 


S Xi. Hobinson & Co^ 23 S.W.2d 
976. 180 Ark 911. 

10 C.J. p 526 note 40. 

‘‘Seconsi^riimeiLt’* 

“Tbe forwarding of goods after ar¬ 
rival at destination is what is usual¬ 
ly termed a ‘reconsigmnent,’ and 
where the carrier over whose lines 
the property is to proceed from the 
original destination on the reconsign¬ 
ment is not the same as the initial 
earner issuing the hill of lading, the 
new contract of carriage is made, not 
with the initial carrier as a party hut 
with the earner performing the ad¬ 
ditional transportation.”—American 
Cotton Products Co. v. New York 
Cent. R Co., 255 N.Y.S. 672, 681, 142 
Misc. 821. 

49. Idaho —Barrett v. Northern Pac. 

Ry. Co, 157 P. 1016. 29 Idaho 139. 
Va.—Southern Produce Co. v. Nor¬ 
folk Southern R Co., 132 S.N 360, 
144 Va 422. 

Contra Chicago, R. I. & P. By Co. v. 
S. Li Rohmson & Co., 23 S.W 2d 
976, 180 Ark 911. 

50l Va—Southern Produce Co. v, 
Norfolk Southern R Co, 132 SE. 
360, 144 Va 422. 

51- Pla.—Gentile Bros. Co. v. Atlan¬ 
tic Coast Lme R. Co, 117 So. 890, 
96 Fla 228. 

' 52. S.G.—Beaufort Truck Growers* 


Ass'n V. Seaboard Arr Liine Ry. Co, 
121 SE. 357, 127 SC. 496. 

Va—Southern Produce Co. v. Nor¬ 
folk Southern R. Co, 132 SE. 360, 
144 Va. 422. 

“The liability of the initial carrier 
for loss, damage, or injury to prop¬ 
erty received for interstate transpor¬ 
tation is regulated by the ‘through 
bill of ladmg* that was issued or 
that should have been issued by the 
initial earner.”—Chase & Co. v. 
Flonda East Coast Ry. Co, 115 So. 
825, 94 Fla. 1143. 

53. Va —Southern Produce Co v. 
Norfolk Southern R Co, 132 S E. 
360, 144 Va 422. 

54l Mo.—Miller v. Quincy, O & K. 
C. R. Co., 225 SW. 116, 205 Mo.App. 
463. 

55. Ill —Sparr v. Southern Pacific 
Co., 220 IlLApp. 180. 

5GL Ill—^P. J Claussen Co. v. Illi¬ 
nois Cent. R, Co, 259 IlLApp 87, 
95. 

“Appellant contends that the agree¬ 
ment [to an order of reconsignment] 
is shown by the tariff provision refei^ 
red to, to which appellee, the imtial 
line, was a party, and that this tariff 
provision makes the number of move- 
; ments under diversion or reconsign- 
ment one continuous shipment The 
lonly case cited m support of this 
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contention is Sparr Fruit Co. v. 
Southern Pac. Co., 220 IlLApp. 180. 
Some language in the opmion (p. 
185) might warrant that construc¬ 
tion, where the reconsignment is 
with the knowledge, or under the di¬ 
rection of the initial earner or its 
agent. It would appear that that 
case was decided on certain stipula¬ 
tions to which the language m said 
opinion referred to may have been 
applicable. However, it was said by 
Mr. Justice McReynolds in Bracht v. 
San Antonio & A P. R Co. Mo, 41 
S.Ct. 150. 254 US. 489, 65 L Ed 366, 
where the Interstate tariffs permit¬ 
ting reconsignment were offered m 
evidence by plaintiff and rejected, 
*we are unable to say as a matter of 
federal law that tariff schedules for 
interstate shipments - . - consti¬ 

tuted part of the agreement' In 
view of this holding and the tenor of 
the authorities . . . where the 

reconsignment was held to be a new 
transaction, we deem the contention 
untenable.”— T. J Claussen Co. v. 
Illinois Cent R Co, supra 

57- Ga—^Baltimore & O R. Co. v. 

Montgomery & Co., 90 S.E. 740, 19 

Ga App 29. 

58- Va —Southern Produce Co. v 

Norfolk Southern R. Co., 132 SE. 

360, 144 Va 422. 
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tination originally desig^iated was to be the point 
of delivery, but the shipment was "for reconsign¬ 
ment,” the initial carrier’s liability continued until 
the goods were delivered at the point of destina¬ 
tion indicated by a reconsig^nment made while the 
goods were in possession of a connecting carrier.®^ 
A provision in a bill of lading that a stop should 
be made on a connecting line to receive an addi¬ 
tional shipment does not operate to defeat the ini¬ 
tial carrier’s liability for injury to the shipment 
occurring on a connecting line.*® 

Since the owner has the right, as an incident 
to the contract of carriage, before the shipment 
reaches the point of destination named in the bill 
of lading, to direct the terminal carrier to divert 
the shipment to another place on its lines, if such 
terminal carrier fails to divert the shipment as di¬ 
rected, in consequence of which it is damaged, the 
initial carrier, according to one view, is liable for 
such damages,*^ although no notice of the request¬ 
ed diversion was given to the initial carrier.®^ It 
has been held, however, that, where an initial car¬ 
rier was under no obhgation, by contract or oth¬ 
erwise, to notify a connecting carrier that the ship¬ 
per desired a diversion of the shipment at a pomt 
on the connecting carrier’s line, having delivered 
the shipment to the connecting carrier, it was not 
liable for failure of the connecting carrier to make 
the diversion, as no fault was attributable to the 
connecting carrier.*^ 

Where the reconsignment is made while the 
goods are still in possession of the initial carrier, 
the latter is liable for failure to transport them 


safely to the destination indicated by the recon¬ 
signment So, where the consignee in an inter¬ 
state shipment, on arrival of the goods at destina¬ 
tion, refuses to receive them and the initial carrier 
agrees to transport them to another point in the 
same state, the new agreement is merely a modifi¬ 
cation of the original contract, and the shipment 
does not lose its character as an interstate one; 
hence, the Carmack amendment applies and the ini¬ 
tial carrier is hable thereunder for the negligence 
of a connecting carrier after the agreement of re¬ 
consignment was entered into.*® 

The initial carrier is charged with knowledge of 
the fact that, after the original shipment was be¬ 
gun, the consignors surrendered their order bills of 
lading and had new ones issued, changing the point 
of destination of the goods and designating anoth¬ 
er party as the one to be notified on arrival of the 
shipment.®* 

Defenses available to initial carrier. The initial 
carrier may avail itself of any defenses or of any 
limitations of hability open to the carrier causing 
the loss,®^ even though, it is held, the shipment was 
lost at sea by a connecting carrier.*® 

b. State Legislation 

Statutes applicable solely to intra-state shipments 
and varying in their effect, some being merely declara¬ 
tory of the common law while ethers are in derogation 
thereof, which have been enacted in some states are 
given effect according to the legislative intent. 

In regard to coimectmg carriers, statutes varying 
in their provisions have been enacted in some 
states. By virtue of the Carmack amendment, the 


59. Ill.— li. Starks Co. v. Michigan | 
Oent. It. Co., 20T Ill..A.pp. 333. 

60. N.Y.—De Winter v. Texas Cent. 

R. Co. 135 N.T.S, 893. 150 App.Div. 
612. I 

61. Va.—Jennings Automatic Dump 
Body V. Virginian By. Co., 119 S. 
E. 147. 137 Va, 207. 

Contra dictum Houston & T. C. R. 
Co. V. Smith, Tex.Civ.App, 258 S. 
W. 542. 

G2. Ga,—Central of Greorgia Ry. Co. 
V. Council Bros.. 136 S.E. 418, 163 
Ga. 494, 61 A.X. R. 1304—Central of 
Georgia Ry. Co. v. Council Bros.. 
137 S.E. 569. 36 GaApp. 573 

63. Tex.—Patton v. Texas, etc, R. 
Co. Civ.App. 137 S.W. 721. 

64i Ill.—^Li Starks Co. v. Michigan 
Cent. R Co. 207 Ill App. 333 See 
Chesney v. Union Pac Ry. Co, 209 
Ill App 494. 

65. Ala.—Warley Fruit & Produce 
Co. V. Liouisville & N. R. Co, 84 
So. 311, 17 Ala.App. 263. 


66: U.S—Russo V- Davis, C.C.A.I11., 
285 P. 231. 

67- N.Y.—Dalziel v. Oregon-Wash- 
mgton R & Nav. Co, 219 N.Y.S 
727, 219 App Div 394, appeal dis¬ 
missed State Bank v. Oregron- 
Washington R. & Nav Co., 162 N. 
B. 528. 248 N Y. 569 
N.C—^Price v. Southern Ry. Co., 92 
S B. 182, 173 N.C. 394. 

10 C J. p 527 note 55. 

68. N.C,—^Price v. Southern Ry. Co, 
92 SB 182, 173 NC. 394 
10 C.J. p 527 note 56. 

Goods taken on execution 

(1) In an action brought under the 
Carmack amendment for the value of 
goods taken on ei^ecution against 
the shipper m favor of his consignee, 
the liability of the mitial carrier is 
to be tested by that of the terminal 
earner —^Hamilton Mill & Elevator 
Co. V. Stephenville, N. & S T. Ry. 
Co., Tex Civ.App., 189 S.W 774. 

(2) So. where a shipment contract, 
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provided for delivery on the shipper’s 
order and instructed the terminal 
carrier to notify the consignee of 
the arrival of the goods and the 
shipper deposited the bill of ladmg, 
with bank draft attached, in the bank 
which placed the amount of the 
draft to shipper’s checking account 
credit, but the terminal earner in 
another state had no knowledge of 
such transaction and the consignee 
refused the goods and protested tlie 
draft and the shipper repurchased 
the draft and bill and instructed the 
terminal carrier to deliver the goods 
to a broker, which the latter did for¬ 
ty-eight hours after arrival, and 
after such delivery the broker se¬ 
cured a default judgment against the 
shipper for a sum less than the val¬ 
ue of the goods, the difference bemg 
adjusted by stipulation, the shipper 
cannot as a matter of law recover 
from the initial carrier the value of 
the goods—^TTarniiton Mill & Eleva¬ 
tor Co. V. Stephenville, N. & S. T, 
Ry. Co., supra. 
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effect of which is considered supra § 406 a, the op¬ 
eration of state legislation is confined solely to in¬ 
tra-state shipments.®^ 

The common-law doctrine is afiSrmed by a statute 
which provides that, if a common carrier accepts 
freight for a place beyond its line, unless it stipu¬ 
lates otherwise, it must deliver it at the end of its 
line to some other competent carrier, and that its 
liability shall cease on making such delivery.^® Un¬ 
der such a statute, the liability of the initial car¬ 
rier ceases on delivery of the goods shipped to the 
connecting carrier in the absence of a special con¬ 
tract otherwise providing and a provision in a 
freight contract that the carrier’s responsibility 
shall cease at the connecting point is not rendered 
ineffective by*a further stipulation for through 

transportation.^^ 

The liability of the initial carrier will be enforc¬ 
ed in cases brought within statutes making such 
carrier liable for any loss, damage, or injury caus¬ 
ed by it or any connecting carrier,^^ or for any 
loss, damage, or injury caused by its negligence or 
the negligence of any connecting carrier the 

initial carrier is not liable under such provisions for 
damages resullmg from defective packing before 
receipt or inherent defects in the property,^® or 
for negligence of another carrier to whom the 


shipment has been delivered under a new contract 
between the shipper and the latter carrier after the 
shipment has been carried to the destination fixed 
by the original contract.*^® A statute providing that 
whenever two or more railroads are connected to¬ 
gether, the company owning either of them receiv¬ 
ing freight to be transported to any place on the 
line of either shall be liable for the delivery of 
such freight to the consignee in the same order in 
which it was shipped, applies to the carriage of 
live stock and makes the initial carrier responsible 
in the first instance for any loss occurring on the 
Ime of a connectmg carrier.^^ 

Statutes providing that, in case of a contract for 
through shipment between points in the state, all 
connecting lines are liable for damages sustained 
anywhere in such through transportation, are not 
applicable to shipments to nonadjacent foreign 
countries;^® but in the case of an intra-state car¬ 
nage, where the initial carrier gives a through bill 
of lading, it obligates itself under the statute to 
deliver the shipment at destination and becomes li¬ 
able for all damages that may accrue to the proper¬ 
ty while m transit over its lines or those of its 
connecting carriers.^® A bill of lading which at¬ 
tempts to fix the rights of the shipper and all car¬ 
riers transporting the goods as to the entire trans- 


69. Tex.—Nation v. San Antonio 

Southern Ry. Co., 283 S.W- 157, 115 
Tex. 431. 

10 aj. p 527 note 61. 

TOl SD.—Sutton V. Chicago, etc., R, 
Co., 84 N.W. 396, 14 SJD. 111. 

71. Cal —Schwartz v. Panama R 
Co., 103 P. 196, 155 CaL 742. 

Okl—Chicago, etc., R. Co. v. Diggs, 
140 P. 1160, 42 Okl 183. 

10 C.J p 527 note 63, p 528 notfe 75. 
In. G^xgia 

(1) In construing a statute pro¬ 
viding that, where there are several 
connecting railroads under different 
companies and the goods are intend¬ 
ed to he transported over more than 
one railroad, each company shall be 
responsible only to its own terminus 
and until delivery to the connecting 
road, it was held that, where no con¬ 
tract was entered into betwen the 
shipper and the initial carrier bind¬ 
ing it to transport its goods beyond 
its line, it was not liablp for inju¬ 
ries on the connecting line—Felton 
V. Central of Georgria R. Co, 40 S F. 
746, 114 Ga 609. 

(2) Other decisions made since the 
enactment of this provision have ap¬ 
parently taken the opposite view — 
Fast Tennessee, etc, R. Co. v John¬ 
son, USE. 809, 85 Ga. 497—Falvey 
V. Georgia R. Co, 76 Ga. 597, 2 Am 
S.R. 58. 

10 Cjr. p 528 note 67. 


79- Cal—Colfax Mountain Fruit Co 
V. Southern Pac. R. Co, 46 P. 668. 

73;. Ga—Central of Georgia Ry. Co. 
V. Alford, 115 SB. 771, 154 Ga. 
863. 

Ky .—Cumberland Transp. Co. v. E. 
J. O'Brien & Co., 2 SW.2d 668, 222 
Ky. 814—E. J. O’Brien & Co. v. 
Davis, 288 S.W. 682, 216 Ey. 693. 

Switching services 

A statute which makes carriers re¬ 
ceiving property for inlra-state 
transportation liable for loss or in¬ 
jury on their own Imes or the line 
of any carrier to which the property 
may be delivered, applies where the 
earner receiving the entire freight 
charge delivered the car to a rail¬ 
road performing switchmg services 
in placing the car on the consignee's 
siding at the instance and request of, 
and for special compensation paid 
by, the consignee, and the first car¬ 
rier IS liable for damages caused by 
the second—Central of Georgia Ry. 
Co. v. Alford, 115 S E. 771, 154 Ga. 
863. 

74. Mo.—Marshall Land & Mercan¬ 
tile Co V. Missouri Pac R. Co., 
App.. 270 S.W 422. 

75. Ky—EL J O’Brien & Co v. Da¬ 
vis, 288 SW. 682, 216 Ky. 693. 

76. Ga.—^Taylor v. Central of Geor- 
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gUL Ky. Co., 121 SJB. 348, 31 Ga. 
App. 374. 

10 C J p 527 note 62. 

JDellvezy as forwarder 
A statute which makes earners 
receiving property for intra-state 
transportation liable for loss or in¬ 
jury on their own lines or the Ime 
of any carrier to which the property 
may be 'delivered, has no application 
where defendant earner's liability 
under a contract for intra-state 
shipment was ended when, as plain¬ 
tiff’s forwarder, it delivered the 
goods to another carrier at destina¬ 
tion for transshipment, and it is not 
liable for damages occurring there¬ 
after.—^Taylor v Central of Georgia 
Ry. Co., 121 S.E. 348, 31 GaA.pp. 
374 

77- Neb —Schneider v. Davis, 192 N. 
W. 230, 109 Neb. 638—^Nye-Schnei- 
der-Fowler Co v Chicago & N. W. 
Ry. Co., 179 N.W. 503. 105 Neb. 
151. 

78. Tex.—A D Wolff & Co. v Mis¬ 
souri, K & T. Ry. Co of Texas, 
CiVApp, 283 S.W. 250, affirmed, 
Com.App, 289 S.W. 1000. 

79- Tex.—^Houston & T. C. R. Co. v. 
Clement Grain Co., Civ.App., 10 S. 
W2d 400—^Houston E & W. T. 
Ry. Co. V. Southern Pine Dumber 
Co, Civ.App, 6 S.W.2d 418—Kan¬ 
sas City, M & O Ry. Co. v. Cauble, 
Civ.App., 286 SW. 478. 
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portation is a contract for through shipment with¬ 
in the statute, notwithstanding it specifically stipu¬ 
lates that it is not to be so treated,^® and there is a 
through shipment when the connecting carrier re¬ 
ceives the goods and transports them to destina¬ 
tion without any new arrangement or contract,*^ 
but there is no through shipment within the statute 
where the initial carrier agreed to transport only 
to the end of its own line.82 a verbal contract for 
through shipment is binding whether the route is 
chosen by shipper or carrier.^^ If a carrier issues 
a through bill of lading or receipt for transporta¬ 
tion of goods to destination over a connecting line, 
such bill of lading or receipt constitutes a contract 
of through transportation, and the carrier will be 
liable for loss or injury occurring through the n^- 
ligence of the connecting carrier, under a statute 
imposing liability on the carrier issuing the receipt 
or bin of lading.84 What constitutes a through 
transportation contract generally is discussed supra 
§ 405 b. 

Other statutes provide that, where any freight 
that has been shipped to be conveyed by two or 
more common carriers - to its destination, where 
under the contract of shipment or by law the re¬ 
sponsibility of each or either shall cease on de- 
hvery to the next in good order, has been lost, 
damaged, or destroyed, it shall be the duty of the 
imtial or any connecting earner on application 


by the shipper, the consignee, or their assigns, with¬ 
in a stated time after application, to trace such 
freight and inform applicant in writing, when, 
where, how, and by which carrier said freight 
was lost, damaged, or destroyed, and the names of 
the parties and their official position, if any, by 
whom the truth of facts set out in said informa¬ 
tion can be established, and that, if the carrier 
to which application is made shaU fail to trace 
the freight and give the required information in 
writing, within the time prescribed, then that car¬ 
rier shall be hable for the value of the freight 
lost, damaged, or destroyed, in the same manner 
and to the same extent as if the loss, damage, or 
destruction occurred on its line. Statutes of this 
kind have no application to the imtial carrier ex:- 
cept where it is provided by law or contract that 
its responsibility shall cease on dehvery to the next 
carrier. *5 Somewhat similar statutes which pro¬ 
vide that, where freight addressed to a place be¬ 
yond the route of the common carrier receiving it 
is lost or injured, the first carrier must within a 
reasonable time after demand give satisfactory 
proof to the consignor that the injury did not oc¬ 
cur on its line, or it will itself be liable therefor, 
are not penal statutes to be construed strictly,*® 
but are for the purpose of putting the shipper 
m possession of all the available information and 
to avoid the necessity of having a multiplicity of 


80l Tex.—Ft. Worth. & T>. C. Ry. Co. 

V. £[emp, Civ.App., 207 S.W. 605. 
Tailiure to fill 

A bill of lading: in which the 
blanks left for stations named on the 
railroad company’s Ime were not 
filled, and which contained stipula¬ 
tions expressly for the benefit of 
connecting* earners was a contract for 
through shipment between points 
within the state within the statute 
relating to shipment contracts, not- 
withstandmg the bill provided it was 
not to be treated as a through ship¬ 
ment to a point off company’s road 
—^Missouri, ISL & T Ry. Co. of Texas 

V. Baker Bros., Tex.Civ.App, 210 S 

W. 244. 

81- Tex.—St. Liouis Southwestern 
By. Co. of Texas v. Hughston Gram 
Co, Civ.App, 186 S.W. 429. 

8St Tex—Galveston, BL & S A. Ry. 

Co. V. LKick, Civ.App., 209 S.W. 181 
83- Tex—St. LiOUis, B. & M. Ry. Co 
V. Lane, Civ.App., 248 SW. 59. 

84b Mo—Miller v. Missouri, etc, R 
Co.. 138 SW 902, 157 MoApp 638 
10 C J. p 521 note 75. . 

8a. €ra.—^Payne v. Domestic Electric 
Co., 113 S.E 811. 154 Ga. 189, an¬ 
swers to certified questions con¬ 
formed to 114 S.E. 716, 29 Ga.App 
235. 


l^aw Tniaking initial cazzler liable 
The statute requinng connectmg 
earners under contract providmg 
that responsibility shall cease on de¬ 
livery to the next carrier to trace 
any shipment and mform applicant 
wher^ when, how, and by whom the 
shipment was lost, damaged, or de¬ 
stroyed, is inoperative so far as the 
initial earner is concerned, under a 
later enactment, making the initial 
carrier liable for the loss, damage, 
or injury, although providing that 
nothing therein shall deprive any 
holder of receipt or bill of lading of 
any remedy under existmg law —! 
Payne v. Domestic Electric Co., 113 
SE 811, 154 Ga. 189, answers to cer¬ 
tified questions conformed to 114 S. 
E. 716, 29 Ga-App. 235. 

Statute req-ni-ring contract 

A statute providing that, “when 
under contract for shipment of 
freight or express over two or more 
common carriers, the responsibility 
of each or any of them shall cease 
upon delivery to the connecting line 
'in good order,’ and if such freight 
or express has been lost, damaged, 
or destroyed, it shall be the duty of 
the initial delivering or terminal 
road, upon notice of such loss, dam¬ 
age, or destruction being given to 
It by the shippers, consignee, or their 
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assigms, to adjust such loss or dam¬ 
age with the owners of said goods 
within forty days, and upon failure 
to discharge such duty withm forty 
days after such notice, or to trace 
such freight or express and mform 
the said party so notifymg when, 
where, and by which carrier the said 
freight or express was lost, damaged, 
or destroyed, within said forty days, 
then said carrier «!bon be liable for 
all such loss, damage, or destruction 
m the same manner and to the same 
extent as if such loss, damage, or 
destruction occurred on its lines: 
Provided, That if such initial, ter¬ 
minal, or ’delivering road can prove 
that, by the exercise of due dili¬ 
gence, It has been unable to trace the 
Ime upon which such loss, damage, 
or destruction occurred, it sbail 
thereupon be excused from liability 
under this Section*’ has no applica¬ 
tion except where the shipment is 
under a bill of lading providmg that 
the responsibility of each earner 
ceases on delivery to connecting car¬ 
riers in good condition.—^Venning v. 
Atlantic Coast Line R Co, 58 S.E. 
983, 78 SC. 42, 125 Am.S.E 768, 12 
LRJL.N.S. 1217—10 C.J. p 529 note 
89, 

88. N-D.—Assid V. Great Northern 
Ry. Co., 164 N-W. 949, 38 N.D. 270. 
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suits to determine the responsibility for damages.^^ 
Under provisions like these under consideration, 
if the carrier on application fails to trace the 
freight earned by a connecting carrier, it becomes 
liable for loss incurred by negligence of the con¬ 
necting carrier and on this state of facts the 
law imputes the negligence of the connecting car¬ 
rier to the initial carrier and in effect makes the 
same its negligence,*® but the initial ^carrier can¬ 
not be held liable thereunder unless the injury 
or delay was caused by it or the shipper makes 
a demand on it for satisfactory proof as to when 
the injury or delay was caused, and the carrier 
fails to furnish such information.®® Moreover, 
the demand for such proof must be direct and 
specific, and a simple request or demand for pay¬ 
ment of the loss or damage does not bring the 
shipper within the requirements of the statute,®^ 
although a letter to the initial carrier setting forth 
the claim for damages and demanding proof of 
nonliability is sufficient.®* The statute, however, 
does not prohibit a shipper in the first instance 
without such demand from bringing an action for 
damages for an alleged loss or inj'ury.®® There 
can be no recovery under the provisions of the 
statute where the goods were dehvered to the 
consignee before the application to trace was 
made.®^ It has been held, however, that, where 
goods are delivered by the initial carrier to a 
carrier by water and transported to destination and 
placed in the warehouse of the latter subject to 
the order of the consignee, such goods were not 
"lost” so as to afford a right of action in favor 
of the consignor against the initial carrier for 
failure to trace the freight.®® 

Another type of statute provides that, in case 
of loss or damage to goods delivered to a rail¬ 


road company for transportation over its own and 
connecting roads, the initial carrier shall be lia¬ 
ble for the loss or damage, but may discharge 
itself of such liability by producing a written re¬ 
ceipt from the carrier to whom it delivered the 
goods. The object of such a statute is to re¬ 
quire the delivering company, in order to discharge 
itself, to produce such written evidence of the 
receipt of the property by a connecting company 
to whom it was delivered as will shift the liability 
to account for the property to the latter;®® and 
it does nothing more than relieve persons inter¬ 
ested in the property lost or damaged in transit 
of hardship by fixing the kind of evidence which 
a earner shown to have been in actual possession 
of the property should take, preserve, and produce 
to prove that the property had properly been 
dehvered to another carrier.®^ The production of 
a per diem receipt showing delivery to a connect¬ 
ing carrier each day of goods and cars containing 
goods, including the goods in question, signed by 
the agents of the connecting carrier, is a sufficient 
receipt in writing to satisfy the requirements of 
the statute.®* The initial carrier may discharge 
itself from liability by producing a receipt in writ¬ 
ing for the goods from a steamship company to 
whom it delivered the goods,®® the words “con- 
nectmg road*^ being held to include "connecting 
steamship lines.”l 

A statute which provides that every claim for 
loss or damage to property while in the possession 
of a common carrier shall be adjusted and paid 
within a designated time does not impose on one 
connecting carrier liability for the default of 
another, even where such carrier does not obtain 
and give information, or use due diligence to ob¬ 
tain it as provided by a tracing act in effect in 
the same state.* 


87- OkL—St. Louis & S. F. Ry. Co. 

V. Slade, 291 P. 107. 144 Okl. 216. 

10 C J. P 528 note 77 [aj. 

88. OkL—St. Louis & S. P. Ry. Co. 
V. Slade, supra. 

10 C J. p 528 notes 70, 77. 

89. Ga.—Central of Georgia R. Co. 
V. Murphey, 38 S.E 970, 113 Ga. 
514, 53 L.R.A. 720. 

90. N B.—Assid V. Great Northern 
Ry. Co., 164 NW 949, 38 N.D. 270. 

OkL—Lusk V. Durant Nursery Co., 
232 P. 11, 73 OkL 269 

91. NB.—Assid V. Great Northern 
Ry. Co.. 164 NW. 949. 38 N.B. 270. 

10 C J. p 528 note 78. 

98. Okl—St. Louis & S. P. Ry. Co. 

V. Slade. 291 P. 107, 144 Okl 216. 
llAitnrvi^ held suffideiLt 

letter from the shipper to the 


initial earner company setting forth 
his claim for damages to a ship¬ 
ment of cattle and hogs injured while 
in transit, which then provides 'If, 
upon investigation of this matter, 
you desire to tahe the position that 
the damage herein complained of did' 
not occur while the shipment was 
being transported by your company, 
you will make due proof of same to 
the claimsnt,' IS a sufficient demand 
to satisfy section 4937, Compiled 
Oklahoma Statutes 1921"—St. Louis 
& S. P. Ry. Co. V. Slade, 291 P. 107, 
144 OkL 216. 

93. Okl.—^St. Louis, etc., R. Co v 

McGivney. 91 P. 693, 19 Okl 361. 

94l Ga.—Savannah, etc, R. Co. v. 

Austin. 29 S£L 11. 101 Ga. 629. 

95h Ga.—McElveen v. Southern R. 
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Co.. 34 S.E. 281, 109 Ga. 249, 77 
Am.S.R. 371. 

98. S C.—^Miller v South Carolina 

R. Co., 11 S.E. 1093, 33 SC. 359, 9 
L.R.A. 833. 

07- SC.—Venning v. Atlantic Coast 
Line R Co.. 58 S.E. 983, 78 S C 
42, 125 Am SR. 768, 12 LR.A.N. 

S. . 1217. 

98. S.C.—Jonesville Mfg. Co. v. 

Southern R. Co, 58 SE 422, 77 S 
C. 480. 

9^ S C.—Chartrand v. Southern R. 
Co., 67 SE. 741. 85 SC. 479. 

1. SC —^Miller v. South Carolma R. 
Co. 11 SE. 1093, 33 S.C. 359, 9 
LRA 833 

10 C.J. p 529 note 87. 

2. S.C.—Vennmg v. Atlantic Coast 
Line R. Co., 58 S.E. 983, 78 S G 42. 
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A statute providing Aat if the teirninal car¬ 
rier uses due diligence to notify the consignee of 
the arrival of the goods and the consignee does not 
take them, so that they have to be stored, the 
earners shall thereafter be liable as warehouse¬ 
men, limits the liability of the initial earner un¬ 
der such circumstances to that of a warehouse¬ 
man, although its issuance of a through bill of 
lading made it liable under other statutes “as 
common carrier” from the commencement of the 
trip until delivery of the goods to the consignee.® 

§ 407. Contracts L imtting ^ Liability to 

Carrier’s Own Line 

a. Right to make contract 

b- How limitation of liability effected 

c. Consideration 

d. Operation and effect of limitation 

e. Waiver of limitation 

a. Piglit to MrVe Contract 

(1) In absence of statute 

(2) Under federal statutes 

(3) Under state statutes 

(1) In Absence of Statute 

In the absence of prohibitory statutes, the Initial car- 
rier may limit its liability to loss or injury occurring on 
its own line. 


The law is well settled, as stated in Corpus Ju¬ 
ris, which has been quoted on this subject,^ that, 
in the absence of statute providing otherwise, the 
initial carrier may by special contract limit its lia¬ 
bility to loss or injury occurring on its own line.® 
This is necessarily so because the obligation of 
the carrier to transport goods beyond the terminus 
of its own line is purely a matter of contract and 
not of legal duty.® Contracts of this character 
are forbidden neither by pubhc policy nor by con¬ 
stitutional or statutory provisions which prohibit 
a carrier from limiting its common-law liability, 
since at common law the initial carrier is not lia¬ 
ble for loss or injury on a connecting line.^ Such 
a limitation does not relieve the carrier from its 
common-law liability safely to cariy and deliver 
to the connecting carrier.® 

(2) Under Federal Statutes 

Under the Carmack amendment as amended, the 
initial carrier in interstate shipments, or shipments to 
adjacent foreign countries, cannot limit its liability to 
injuries occurring on its own line. 

Under the Carmack amendment, if interstate 
shipments are received for through transportation 
and delivery beyond its hne by the carrier, any 
stipulation for exemption from liability for loss or 
injury due to the default of its agents, the connect¬ 
ing carriers, is void and inoperative.® Originally, 


125 Am SR. 768. 12 Ij RAl.,N.S.. ! 
1217 I 

3. Tex.—^Hines v. First Guaranty 
State Bank of Aubrey, Civ-App., 
228 S W. 668, affirmed Coin.App. 
243 S.W. 972. 

Goods In. car 

Under statute of the kind under 
consideration, an mitial earner who 
contracts to transport the £^oods to 
destmation and there deliver to con¬ 
signee IS liable as warehouseman for 
djtim»eres to goods while remaiTiing in 
the car in which they were shipped, 
after their transportation by a con¬ 
necting earner who used due dili¬ 
gence to notify the consignee, and 
the goods were not taken by the lat¬ 
ter.—^Hines V. First Guaranty State 
Bank of Aubrey, Civ.App. 228 SW. 
668, affirmed Com.App, 243 SW. 972 

4b US —^Basila v Western Union 
Telegraph Co, DC Fla., 24 F 2d 
569, 572. 

5b Ariz.—Southern Pac Co. v Ijar- 
rimore, 190 P. 564, 21 Ariz 509 
Tex.—A. L. Wolff & Co v Missoun. 
K & T Ry Co, ComApp, 289 S 
W 1000, affirming. CivApp., 283 
S W. 250—Galveston, BE & S A. 
Ry Co. V. Liock, Civ.App, 209 S.W. 
181—St. Louis Southwestern Ry. 
Co of Texas v. Miller & White, 
CivApp.. 190 S.W. 819. 


Wis.—Chicago, M & St P. Ry Co. i 
V. Jewett. 171 N.W. 757. 169 Wis. 
102 . 

10 C.J. p 529 note 94. 

Gb US —Basila v. Western Union 
Telegraph Co., DC.Fla, 24 F2d 
569. 

Anz.—Southern Pac. Co. v. Larri- 
more, 190 P. 564, 21 Anz. 509. 

10 CJ p 530 note 95. 

7- US —^Basila v. Western Union 
Telegraph Co., D C Fla., 24 F.2d 
569. 

10 C J. p 530 notes 96-98. 

8L U.S—^Basila v. Western Union 
Telegraph Co., supra 

Anz —Southern Pac. Co. v Larri- 
more, 190 P 564, 21 Anz. 509. 

10 C J. p 530 note 99 

9- U-S —McGinn v. Oregon-Wash- 
ington R. & Nav Co, Wash., 265 
F 81, certiorari granted Oregon- 
Washington R & Nav. Co. v Mc¬ 
Ginn. 41 S.Ct. 148, 254 US. 628. 65 
LiFd 446, and reversed on other 
grounds 42 S.Ct. 332, 258 U.S 409, 
66 LFd 689 

Ga.—Central of Georgia Ry Co v. 
Council Bros., 136 S B. 418, 163 Tla. 
494, 61 ADR. 1304. 

Ky —Cleveland, C, C. & St L Ry. Co. 
V. Young. 195 S.W. STS. 175 Ky. 841 

Mo.—State ex reL and to Use of St j 
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Louis, B. & M Ry Co. v. Taylor, 
251 S.W. 383, 298 Mo 474. certio¬ 
rari granted State of Missoun ex 
reL St. Louis, B. & M. Ry. Co v. 
Taylor. 44 S CL 132, 263 US. 696, 
68 LEd 511, affirmed 45 S Ct 47, 
266 US 200, 69 L.Bd. 247, 42 A. 
LR. 1232 

N.T—Western Electnc Co. v. New 
York & B. Transp. Line, ISO N.Y S. 
873. 

NC—^Reidsville Paper Box Co v.* 
Southern Ry, 99 S.E._23, 177 NC. 
351. 

Okl—St Louis & S F. R Co. V. 

Akard, 159 P. 344, 60 Okl. 4. 

Pa.—^Keystone Pub Co v Pennsyl¬ 
vania R Co, 78 Pa Super. 486. 

Tex.—Gulf, a & S F. Ry. Co. v 
Morris, Civ App, 241 S W 235. af¬ 
firmed, Com App , 250 S W 1017— 
Panhandle & S F Ry Co. v Clar¬ 
endon Grain Co., CivApp,, 215 S.W 
866 . 

10 C J p 531 note 9. 

Rule of catzier 

Even though approved by the in¬ 
terstate commerce commission, a rule 
relieving initial earner from liabil¬ 
ity for failure of connecting carrier 
to divert shipment is void under 
the Carmack-Cummins Amendment 
—Central of Georgia Ry. Co. v. Coun¬ 
cil Bros., 136 SE 418, 163 Ga. 494, 
61 A.L.R 1304—Central of Georgia 
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the amendment had no application to foreign com¬ 
merce and did not prohibit a carrier from issuing 
bills of lading limiting its hability to its own line 
in case of a foreign shipment,^® but, as stated 
supra § 406 a, by subsequent amendment its opera¬ 
tion was extended to transportation to points m 
an adjacent foreign country. Nevertheless, the 
prohibitory rule herein declared does not apply to 
shipments to nonadjacent foreign countries.^^ 

(3) Under State Statutes 

Whether the initial carrier may by contract limit 
its liability to loss or injury occurring on its own line 
under state legislation depends on the character of the 
statute as construed by the courts. 

An attempt by the initial carrier in an intra¬ 
state shipment to limit its liability to loss or in¬ 
jury occurring on its own Imes is ineffective where 
there is a state statute, patterned after the fed¬ 
eral statute, malnng a carrier which has issued 
a receipt or bill of lading liable for damage or 
injury caused by any carrier to which the property 
may pass,i2 qj- where a statute defines connecting 
lines, and provides that each carrier shall be agent 
of the other and hable on the contract of shipment 
to the consignee for safe and speedy transporta¬ 
tion, and that any connecting carrier held liable 
for injury to a shipment shall have a right of 
recovery against the offending carrier for the 
amount of any loss, damagre^ or injury which it 
has been compelled to pay, with costs of suites 

Where the statute binds the shipper to all law¬ 
ful terms of the bill of lading tmless objected 


to in writing within a certain time and requires all 
bills to have blank forms attached for such objec¬ 
tions, a contract limiting the carrier’s liability to 
the time the goods were on its own line is valid 
and binding in the absence of objection thereto,!^ 
but a carrier is in mo position to claim its liability 
was thus limited, although the bill so provides, 
where it contamed no forms for objections,^® 

Notwithstanding a statute providing that, when 
a earner issues a through bill of lading or a re¬ 
ceipt for transportation of goods to destination 
over a connecting-line, it shall be liable for any 
loss caused by the negligence of the connecting 
Ime, the carrier may by speaal contract -restrict 
its liability for loss or injury caused by negligence 
of Its own line,^® but a special contract is necessary 
for this purpose.^^ When freight is received by 
the carrier for shipment to a destmation beyond 
its own terminus, it is not necessary that it should 
contract to carry to the point of destination to 
render it liable for the negligence of the connect¬ 
ing carrier, but it will be hable unless it contracts 
to carry only on its own line.^® Receiving freight 
for shipment to a point beyond its own line is 
prima fade an agreement to carry to that point, 
and it is necessary, in order to escape liability, that 
it should stipulate that it is only to carry on its 
own line.i® This statute, however, has no ap¬ 
plication except in case of loss or injury due to 
negligence, and no special contract is necessary 
to exempt the initial carrier from loss or injury 
on a connecting line not due to the negligence of 
the connecting carrier.^® 


ILy. Co. V. Council Bros., 137 S.EL 569, 
36 573. 

Coatxact as througH Idll 

The Ciimmins amendment to the 
Cannack Act, requinniT throus:h bills 
of lading: for mterstate shipments, 
and Tnaking: the initial earner liable 
for negrligrence of connectmg- Imes, . 
does not, by the use of the words 
'*when transi>orted on a througrh bill 
of lading;” authorize any other hill 
of ladmg for such a shipment, but is 
used to designaate the kind of con¬ 
tract which the initial carrier is re¬ 
quired to make; and a contract of 
shipment issued by an mitial carrier 
for a shipment of cattle, reciting the 
name of the carrier, that of the ship- 
per« the route of the shipment, the 
consignee, and that the charges were 
fixed by established and published 
tariffs and rules, is a through hill of 
lading, within the amendment, not¬ 
withstanding It attempted to limit 
liability of the mitial earner to its 
own lines.—Gulf, C & S. F. By. Co. 
V. Hines. Tex.Com.App.. 250 S.W. 


1013, afflrmmg, Civ~^pp., 239 S.W. 
244 

l®» TJ.S—TTaTnien & Sons Co. v- Illi¬ 
nois Cent. R. Co., I).C.Ark., 212 F. 
324. 

11- Tex.—A L. Wolff & Co. v. Mis¬ 
souri. K. & T. Ry. Co. of Texas, 
Com.App., 289 S.W. 1000, affirming, 
Civ-App., 283 S.W. 250. 

South Africa 

* Initial earner could by contract 
limit its liability for shipment to 
South Africa to its own line, the 
Carmack amendment not bemg ap¬ 
plicable to such shipment.—Chicago, 
M. & St P. Ry Co. V. Jewett, 171 N. 
W. 757, 169 Wis, 102 

12- Ark.—Ft, Smith, S & R. I. R. 
Co. V. Seroggins, 234 SW. 999, 150 
Ark. 571. 

Ga.—^Director General of Railroads v. 
Beard, 108 S.H. 310, 27 GaApp. 365 
—^Heath v. Sandersville R. Co., 98 
S.H 92. 23 Ga.App. 255. 

13L S.C.—Glenn v. Atlantic Coast 
Line R. Co., 80 SB 898, 96 S.C. 357. 
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14. m.—^Bean v. Jackson, 207 HI. 
App. 577. 

1& Ill.—American Hide & Leather 
Co. V. Southern By. Co. 142 NJEL 
200. 310 HL 524,'affirming 228 IlL 
App. 305. 

la. Mo.—Crockett v St. Louis, eta, 
R. Co., Mo App, 126 S.W 243. 

10 C.J p 531 note 12, p 532 notes 
28, 29. 

17- Mo —^Marshall v. Kansas City, 
etc, R. Co.. 75 S.W. 638. 176 Mo. 
480, 98 Am SR. 508. 

10 C.J. p 531 note 13. 

18. Mo—Western Sash, etc, Co v. 
Chicago, etc, R. Co., 76 SW 998. 
177 Mo. 641—Popham v Barnard, 
77 Mo.App. 619—^Marshall v. Elan- 
sas City, eta, R. Co., 74 Mo.App.' 
81. 

lA. Mo.—Western Sash, eta, Co. v. 
Chicago, eta, R. Co., supra. 

20l Mo.—Scott County Milling Co. 

V. St Louis, etc., R. Co., 104 S.W. 

L 924, 127 Mo.App. 80. 
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A statute which provides that all carriers over 
whose lines any freight received by either of such 
carriers for through shipment, on a contract for 
through carriage, recognized, acquiesced in, or 
acted on by such earners, shall, with respect to 
the undertaking, he considered connecting lines 
and be deemed to be the agents of each other, that 
the contract shall be deemed to be the contract 
of each of the carriers, and that, for any loss 
or injury sustained m such through transporta¬ 
tion over the connecting Imes or over either of 
them, either of such earners which the person sus¬ 
taining damages may first elect to sue shall be 
held liable to such person, does not prevent cither 
an initial or a connectmg carrier from limiriTig 
its liability to its own line, particularly where the 
contract of the mitial carrier was not a contract 
for through shipment,^! although it has been held 
that such an attempted limitation is -inoperative 
where the shipment was a through shipment m the 
purview of the statute.^^ 

A statute which provides that, wherever any 
freight has been transported over two or more 
railroads operating and havmg an agent within 
the state, suit for damage arising out of such trans¬ 
portation may be brought against one or all pf 
such railroad corporations in any county in which 
cither of the roads extends or is operated, provid¬ 
ed, if damages are recovered against one or more 
carriers, not partners, in the shipment, they shall 
be apportioned, does not affect the validity of a 
contract limiting a carrier’s liability to its own 
lines, nOr the rights of the parties thereunder.23 

h. How T.im1tation of laahility Effected 

Limitations of the initial' carrier’s liability to loss or 


injury occurring on its own lines are effected in the same 
manner as other limitations of liability. 

Where such contracts are not invalid under the 
principles heretofore stated, the general rules gov¬ 
erning the requisites and sufficiency of contracts 
limiting the earner’s common-law liability, con¬ 
sidered supra §§ 89-91, are applicable to contracts 
limiting the carrier’s liability for loss or negli¬ 
gence to its own hne.24 Thus, if a bill of lading 
limiting the liability of the imtial carrier for loss 
or injury occumng on its own line is accepted by 
the shipper when the goods are delivered for 
transportation, the limitation will be binding and 
effective, although the shipper did not read it and 
did not know that the limiting clause was in the 
bill of lading ;25 l}tit a provision in fine print, lim¬ 
iting the carrier’s liability to its own line, which 
is somewhat obscured by the use of stamps, can¬ 
not, It is held, be regarded as a contract and is 
ineffective to limit the carrier’s liability to its own 
line.^® By accepting the bill of lading, the shipper, 
in the absence of fraud or mistake, will be conclu¬ 
sively presumed to know its terms and will not 
be permitted to plead ignorance of its contents.^^ 
However, any attempted limitation of liability con¬ 
tained in a bill of lading or a shipping receipt 
delivered to the carrier after acceptance of the 
goods for transportation is inoperative,^* as such 
special contract, to be effective, must be made 
contemporaneously with the delivery of the 
goods;** yet it has been held that, .where, at the 
time of a parol contract between a shipper of 
live stock and the carrier, the shipper expected 
to sign a written contract, and he subsequently 
did so, he was not in a position to avoid the force 
of provisions in the written contract limiting the 
hability of the carrier to damages occurring on its 
own Ime.** 


21. Tex.—Crenwelcre v. Ponder, Com. 
App., 228 S,W- 145, reversing Pon¬ 
der V. Crenwelire, Civ App., 203 S- 
W. 1125—Chicas^o, R. 1. & O. Ily. 
Co. V. Hallam, CivA.pp., 211 S.W. 
800. 

10 C J. p 532 note 23. 

Xndepemdent eoniracte 

Where live stock was shipped over 
the Imes of connectingr carriers, hut 
each carrier made an independent 
contract with the shipper, defendant, 
which was the imtial earner, limit¬ 
ing its liability to its own line, and 
the transportation beingr mtra-state 
only, the statute, relating: to con¬ 
tracts for througrh shipment recogr- 
nized or acquiesced m by the car¬ 
riers, had no application, and de¬ 
fendant was not liable for damagres 
accruing on the lines of the connect¬ 
ing: earners.—Chicagro, R I. & G. Ry. 
Co v. Hailam, Tex.Civ.App., 211 S.W. 
809. 


22. Tex.—Galveston, H A S. A. Ry. 
Co. V. Zemurray, Civ.App., 215 S. 
W. 157—^Texas, etc., R. Co. v. 
Townsend, Civ App, 106 S.W. 760— 
Gulf, etc., R. Co. V. Terry, Civ. 
App., 89 S.W. 792. 

23- TeX'—Missouri, etc., R. Co. v. 

Elliott. 89 SW 767. 99 Tex. 286. 

10 C.J. p 532 note 26. 

24. Contracts heUI soJlIcient to lim¬ 
it liability. 

IT S —CinciTiTiJ*ti, etc., R. Co. v. Pair- 
hanks, 90 F. 467, 33 CCA. 611. 
Mass.—Penderg:ast v. Adams Ex¬ 
press Co., 101 Mass. 120. 

Ohio.—Chesapeake, etc., R. Co. v. 
Ward LiUmber Co, 21 Ohio Cir Ct., 
N.S., 337—American Roofing: Co. v 
Memphis Packet Co, 8 Ohio S. & 
CP. 490, 5 Ohio N.P 146. 

Wis.—Best V. Great Morthem R. Co., 
150 N.W. 484, 159 Wis. 429. 

10 C.J. p 532 note 31 [a]. 
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25). Ala.—Jones v. Cinemnati, etc., 
R. Co.. 8 So. 61. 39 Ala. 376—Lou- 
isviUe, etc., R. Co. v. Meyer, 78 
Ala. 597. 

10 CLJ. p 532 note 32. 

2& Wash.—Allen v- Ganadiaii PacL 
R. Co, 84 P. 620. 42 Wash. 64, 7 
Ann.Cas 468. 

10 C.J. p 533 note 33. 

27. Iowa.—Mullig:an v. IlUuois Cent. 
R. Co., 36 Iowa 181, 14 Am.R. 514. 

28. IJ.S.—Northern Pac. R. Co. v- 
American Trading Co., 25 SCt. 84, 
195 TT.S. 439, 49 L.Bd. 269. 

Ala.—^Louisville, etc., R. Co. v. Mey¬ 
er, 78 Ala. 597. 

29. Ala.—Southern R. Co. v. Levy, 
39 So. 95, 144 Ala. 614. 

30. Tex.—Chicago, etc., R. Co. v- 
Halsell. 81 S.W. 1243, 36 TexCiv- 
App. 522. 
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e. Consideratioii 

No consideration is necessary for a contract limiting 
a carrier’s liability to its own line. 

No consideration need be shown to support an 
agreement for a linutation of this kind, for the 
reason that the carrier is under no obligation to 
assume liability for loss or injury on the line of 
a connecting carrier.^t if ^ consideration were 
necessary, the shipment itself would suffice.®^ So, 
also, the increased^ facilities and lessened expense 
received by the shipper in the transmission of his 
goods to a distant destination requiring several hues 
to be traversed by means of such an arrangement 
among the carriers,or a reduced rate of trans- 
portation,34 would be a sufficient consideration. 

d. Operation and Effect of T-imitatlon 

Although the rule is subject to some qualifications, 
generally a carrier validly limiting Its liability to its own 
line is not chargeable with damages occurring on a con¬ 
necting line. 

If a common carrier, by valid stipulation in a 
bill of lading, limits its liability for the transporta¬ 
tion of property to its own line, it will not be 
chargeable with damages occurring on a connect¬ 
ing line,®® and this rule applies, although by virtue 
of its through traffic arrangements it received more 
than the local rates for the haul, and although it 
contracted for the through rate, and provided in 
its bill of lading that the connecting lines should 
have the benefit of all exceptions and conditions 
contained therein.®® 'So, the fact that loss or in¬ 
jury occurring on a connectiilg line was due to its 
negligence does not affect the operation of the 
limitation.® 7 The initial carrier is responsible only 
for the exercise of reasonable care and diligence 
in the .selection of proper connecting carriers.®® 
Nevertheless, although it has been held that, where 
the contract validly exempts the initial carrier 
from liability for loss not occurring on its own 


line or after the property is ready for delivery to 
the next carrier, such carrier is not liable for loss 
occurring on the line of the next carrier, even 
though caused by its own negligence,®® the fact 
that the contract exempts the carrier from liability 
for loss or injury through negligence occurring 
on a connecting line will not exempt it from lia¬ 
bility for loss occurring on another line due to 
its own negligence at the inception of the ship¬ 
ment;^® and, if the damages proved arc shown 
to have resulted from the joint negligence of the 
two* carriers, each may properly be held respon¬ 
sible for the proportion of the damages accruing 
which its negligence bears to the entire negli¬ 
gence.^^ Where the initial carrier limited its lia¬ 
bility to damage occurring on its own line and 
did not receive the goods on a through contract, 
a statute providing that in case of a contract for 
through shipment between points in the state all 
connecting lines are liable for damages sustained 
anywhere in such through transportation, is inap¬ 
plicable and the carriers are not jointly liable 
thereimder, the case being governed by another 
statute which permits action to be brought against 
one or all connecting carriers and provides for 
apporbofament of the damage recovered between 
carriers not partners in the carriage.^® 

The fact that the stipulation limiting the car¬ 
rier’s liability to its own line does not state the 
name of the station where the liability of the ini¬ 
tial line is to end is immaterial.^® 

Where the connecting carrier acted merely as 
agent for the receiving carrier, the latter is lia¬ 
ble for injuries occurring while the shipment was 
in the possession of the former, notwithstanding 
liability for damages was limited to those occur¬ 
ring on its own line;^^ and a contract limiting the 
liability of an initial carrier for loss or injury oc¬ 
curring on Its own line is of no effect, where, by 


31. Mo,—ECance v. Wabash Western' 
R. Co., 56 Mo.App. 476. 

SAi Ala.—McNeill v. Atlantic Coast 
Line R. Co., 49 So. 797. 161 Ala, 
319. 

33. N.C.—Phifer v. Carolina Cent. 
R. Co. 89 NC 311. 45 Am.R. 687. 

34. Ala.—Western R. Co v. Har^ 
wen. 11 So. 781. 97 Ala. 341. 

35. CaL—McCaslin v Southern Pac. 
Co.. 203 P. 742. 187 Cal. 716. 

Tenn.—American Peanut Corpora-t 
tion V. St Louis & Tennessee Riv¬ 
er Packet Co. 3 Tenn App. 552. 

10 a J.‘ p 530 note L 
ComrexsioiL 

Where the bill of ladingr issued by 
an iTi itiai earner expressly and val¬ 


idly limits liability to its own line, 
no recovery can be had against it for 
conversion by a connecting earner. 
—^McCaslin v Southern Pac. Co., 203 
P 742. 187 CaL 716 

36L Kan.—Hofl"Tn«T» v. Union Pac. 
R. Co., 56 P. 331. 8 KsnJtpp. 379. 

37- Pa.—American Kxpress Co. v. 

Titusville Second Nat. 69 

Pa. 394, 8 AmR. 268. 

10 C.J. p 530 note 2. 

38- Pa.—American Rxpress Co. v. 
Titusville Second Nat. Bank, su¬ 
pra 

39. Tex.—A- Ii. Wolff & Co v Mis- 
soun, K. & T. Ry. Co.. Com.App, 
289 S.W. 1000, aflarming, Civ^App., 
283 S.W. 250. 


411. Mo.—^Popham v. Barnard, 77 
Mo.App. 619. 

Tex.—^Texas. etc., R. Co. v. McMll- 
len, Civ.App.. 183 S.W. 773—Oal- 
veston, etc.. R. Co v- Herring. 
Civ App., 24 S.W. 939. 

41- Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Miller & 
White. CivJtpp. 190 S.W. 819. 

4ab Tex. — Crenwelge v. Ponder. 
ComJLpp., 228 S.W. 145, reversing 
Ponder v. Crenwelge, Civ.App., 203 
SW. 1125. 

43. Mo.—^Minter v. Southern Kan¬ 
sas R. Co. 56 Mo.App. 282 
44i Tex.—^Panhandle & S. F. Ry. 
Co. v. Wright-Hemdon Co^ Civ. 
App.. 195 S.W. 216. 
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a partnership agreement between it and the con¬ 
necting earner over whose route the shipment is 
to be transported, each partner is liable in solido 
for all causes of actions against the partnership 
nor is such a contract by the initial carrier oper¬ 
ative in Its behalf, where it has leased the lines 
of a connecting carrier.^® 

Although the contract limits the liability of the 
initial carrier to damages on its own line, such 
carrier is liable for damages occurring on a con¬ 
necting line where there has been a deviation.^^ 

e. Waiver of T-imitatioii 

A connecting earner cannot waive the limitation so 
as to affect another carrier. 

One connecting carrier has no power to waive 
a stipulation limiting liability for loss or injury 
to the line on which it occurred so as to affect an¬ 
other connecting carrier;^® nor has the station 
agent of a connecting line authority to waive such 
stipulation.^® 

§ 408. Right of Carrier to Make 

Through Contract of Carriage and 
Also to Lrixnit Liability to Its Own 
Line 

The authorities differ as to whether a carrier making 
a through contract: of carriage can limit its liability to 
its own line. 

Even where contracts limiting a carrier’s lia¬ 
bility are not prohibited by statute, there is some 
conflict of authority as to whether a carrier can 
make a through contract of transportation and also 
limit its liability to loss or injury on its own line. 
In some jurisdictions the rule is laid down, ai>- 
parently without qualification, that an imtial car¬ 
rier may make a contract of through carriage to 
destination over connecting Imes and at the same 
time limit its liability for loss or injury to such 
loss or injury as occurs on its own line;®® but, 
as shown supra, § 405 a, in the absence of any 
stipulation to the contrary, the carrier making a 


contract of through carriage is responsible for 
loss or injury occurring on connecting lines. On 
the other hand, it has been held in a number of 
jurisdictions where the question seems to be unaf¬ 
fected by statute that, where a carrier contracts 
to carry goods to their destination over a con¬ 
necting line, a clause in the contract of shipment 
which limits its liability to loss or injury occur¬ 
ring on its own Ime is invalid and inoperative as 
to loss or injury occurring on the connecting line, 
where, the loss or injury is due to the negligence 
of the agents or servants of the connecting car- 
rier.®l Under a statute providing that, when a 
carrier issues a through bill of lading for the trans¬ 
portation of goods to destination over a connecting 
line, it shall be liable for any loss caused by the 
iiegligence of any connecting line,-a carrier cannot 
contract for a through shipment and at the same 
time exempt itself from liability on account of 
loss or injury due to the negligence of connecting 
carriers,®- and the same rule applies where the 
statute makes a carrier receiving freight to be 
transported to any place on the line of a connecting 
road liable for the delivery thereof to the con¬ 
signee in the same order in which the freight 
was shipped.®® 

§ 409. - Duty to Notify Connecting Car¬ 

rier of Arrival of Goods 

The initial carrier must notify the succeeding car¬ 
rier of the arrival of the goods at the point of transfer 
to the latter’s line. 

It is the duty of the initial carrier to notify 
the succeeding carrier of the arrival of the goods 
at the point where the latter is to receive them,®* 
and imtil such notice is given it remains liable for 
the safety of the goods.®® There is no complete 
delivery to the succeeding line, and no liability on 
the part of the latter arises until after such no¬ 
tice.®® This duty, it has been said, exists par¬ 
ticularly in cases where live stock is being carried, 
it being always important in such cases that dose 


45. Tex.—Gulf, etc., R. Co. v. Wil¬ 
son, 26 S.W. 131, 7 TexCivApp 
128. 

10 C.J. p 530 note 7. 

46L Tex—International, etc, R. Co. 
V. Anderson, 21 S.W. 691, 3 Tex. 
Civ.App. 8. 

47- Ga.—Southern R. Co. v. Frank, 
63 S.B. 656. 5 Ga.App. 574. 

SC—Chartrand v. Southern R. Co., 
67 SE. 741, 85 S.C. 479. 

Tex.—Galveston, etc., R. Co. v. Al¬ 
lison, 59 Tex 193. 

10 C.J. p 190 note 9. 

48- Tex.—Gulf, etc., R. Co. v. WU- 


liams, 23 SW. 626, 4 Tex.Civ.App. 
294 

49- Tex —Gulf, etc., R. Co. v 
Clarke, 24 S.W. 355, 5 Tex.Civ.App 
547. 

50. Anz.—Southern Pac. Co v. Liar- 
nmore, 190 F. 564, 21 Ariz. 509. 

10 CJ. p 533 note 46. 

'Rc'V^oxl for rule see 10 C.J. p 533 
note 46 [al. 

51- Okl—St Louis & S. F. R. Co. 

V. Akard. 159 P 344, 60 OkL 4 
10 CJ. p 157 note 99 [b] (2), p 533 
note 48. 

58. Mo.—Western Sash, etc., Co. v. 
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Chicagro, etc., R. Co, 76 SW. 998, 
177 Mo. 641. 

10 C.J. p 534 note 49 

53. Neb —Nye-Schneider-Fowler Co- 

V. Chicagro & N. W. Ry. Co.. 179 N- 

W. 503, 105 Neb 151. 

54. Ala—Louisville & N R. Co. v. 
Williams, 73 So. 548, 198 Ala. 425. 

10 C.J. p 534 note 50. 

55- N.Y —Sprague v. New York 
Cent R Co, 52 N.Y. 637. 

56L Ala.—Louisville & N. R. Co. v. 
Williams, 73 So. 548, 198 Ala. 

425. 

10 C.J. p 534 note 52. 
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connections shall be made.®^ This notice must 
be given to some representative of the succeeding 
line authorized to receive it.^* It is not necessary, 
however, that the first carrier notify the connect¬ 
ing earner in advance when the goods will ar¬ 
rive. 

§ 410. • Duty to Deliver Goods to Con¬ 

necting Carrier 

It is the duty of the Initial carrier to deliver the 
goods to the connecting carrier within a reasonable time 
and in good condition. 

Where goods are to be transported to a point 
beyond the terminus of the initial carrier, it is 
the duty of such carrier to deliver the goods to 
the connecting carrier to be forwarded on its 
line®® withm a reasonable time®i and in good con¬ 
dition for transportation,®^ or at least to make a 
tender of delivery.®^ The duty of the earner is 
not discharged until it has been imposed on the 
carrier next in order.®^ To relieve the initial 
carrier from liability and charge the connecting 
earner for loss or injury, a complete delivery by 
the initial carrier is requisite,®® or the failure to 
deliver must be justified by the circumstances of 
the case.®® However, as shown infra § 449 c, in 


the absence of special contract, the initial carrier 
is under no obligation to allow its cars in which 
the goods are shipped to go over the connecting 
line, nor is it bound to load the goods on the 
connecting carrier’s cars,®*^ and, where author¬ 
ized to do so by the bill of lading and filed tariffs, 
it may properly refuse to deliver to a connecting 
line performing only switching services until its 
charges are paid.®® If the carrier assumes through 
transportation of live stock, however, it must de¬ 
liver such stock at the terminus of its road to the 
connecting carrier in a car suitable to transport it 
to its final destination.®® Where transportation is 
divided into two separate and independent stages, 
and the initial biU of lading imposes no duty to 
deliver the car to the connecting carrier for'fur¬ 
ther transportation, the initial carrier’s responsi¬ 
bility ends on its delivery, in good order to the 
consignor’s agent at the connecting point.^® A 
carrier who delivers to a connecting carrier other 
than the one designated in the contract for fur¬ 
ther transportation is liable for at least nominal 
damages, even though the goods arrive without de¬ 
lay or injury. The duty to deliver to the con¬ 
necting earner does not arise where there is no 
such connection between the lines as to make de- 
hvery practicable.^® 


57- Mo—OD huii v. Hannibal, etc., R. 
Co, 68 Mo. 268. 

58. Ala.—Selma, etc., R. Co. v. 
Butts, 43 Ala. 385, 94 Axn.D. 694. 

59. Ky.—OLiOUisville, etc, R. Co. v. 
Bourne, 15 Ky.Li. 445. 

60. U.S—^The No. 37, N.T., 53 S. 
Ct. 328, 288 U.S. 239, 77 B Ed. 721, | 
reversmg^, C.C.A, The Car Float I 
No 37. 57 P2d 144, reversing. D. 
C., The Talisman. 52 F.2d 691. and| 
certiorari granted New Tork Cent. 
R. Co. V. The Talisman, 53 S.Ct. 
85, 287 U.S. 587, 77 L..Ed. 513— 
Wiener v. Compagnie Generale 
Transatlantique. I).C.N.T.. 55 F.2d 
262, reversed on other grounds. C. 
aA. 61 F 2d 893, 

N.C.—W. L. Hall & Co. v. Norfolk 
Southern R. Co., 91 SE. 607, 173 
N.C. 108. 

Tex.—Quanah. A & P. Ry. Co. v. 

Warren, CivApp, 184 SW. 232. 

10 C.J. p 534 note 57. 

61. Tex.—St- Iiouis Southwestern 
Ry. Co. of Texas v. Miller & 
White, Civ.App, 190 S.W. 819. 

10 C J. p 534 note 58. 

CoiLCUxiing negligence 

Where negligence of railroad in 
failing or refusing to accept ship¬ 
ment of live stock at connecting 
point concurred with negligence of 
connecting road m failing to deliver 
shipment m question, on transfer 


tradk both companies were respon¬ 
sible for delays and consequent dam¬ 
ages proximntely resulting from 
such negligence.—St. Louis South¬ 
western Ry. Co of Texas v. Miller 
& White, Tex.CivApp., 190 S.W. 819. 
69. U.S —^Buston v. Pennsylvania 
R. Co., CCPa., 116 F. 235, af¬ 
firmed 119 F. 808. 56 CC.A 320, 
and certiorari denied 23 S.Ct. 850. 
189 U.S. 511, 47 L.Bd 923. 

Pa—Eckert v. Pennsylvania R. Co., 
60 A 781, 211 Pa. 267, 117 Am S. 

R. 571. 

10 C.J p 535 note 59. 

63- U.S.—Mallory S. S. Co. v. Gar¬ 
field, CCA NT.. 10 P.2d 664, cer-| 
tioran denied Garfield v. Mallory] 

S. S. Co.. 47 set. 97, 273 U.S. 703, 
71 L.Ed. 848. 

64- US.—^Texas & Pac R. Co. v. 
Reiss. N.T.. 22 S.Ct. 253. 183 US 
621, 46 LEd. 358—U. S. v. Union 
Pac. R. Co., Utah. 213 F. 332, 130 
CCA 34. 

Mich.—Condon v. Marquette, etc., R. 
Co, 21 N.W. 321, 55 Mich. 218, 54 
Am.R. 367. 

65- Ala—^Mt. Vernon Co. v. Ala¬ 
bama Great Southern R Co., 8 So. 
687, 92 Ala. 296. 

Tenn —^Famsworth-Evans Co. v. 

Chicago, etc., R. Co., 157 S.W. 897, 
128 Tenn 50. 

10 C.J. p 535 note 61. 
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66. Va. — Merchants' & Miners’ 
Transp. Co v. L. J. Upton & Co., 
103 S.E. 616, 127 Va. 406. 

Fault of connectlxig carrier 

Defendant earner is not liable for 
failure to deliver a shipment of po¬ 
tatoes to a connecting earner, where 
It was informed by plaintiff that 
connecting carrier would send its 
steamer for the shipment, and the 
connecting carrier, knowing that the 
shipment was ready, failed to do so. 
—^Merchants’ & Miners’ Transp Co. 
V. L. J, Upton & Co, 103 SE. 616, 
127 Va. 406- 

67- Tex.—Galveston, H. & S. A R 
Co. V. Jones. 134 S.W. 328, 104 
Tex. 92. 

68. Va.—McGuire v Atlantic Coast 
Line R Co.. 118 S.E. 225, 136 Va. 
382. 

69- Pa—Eckert v. Pennsylvania R 
Co, 60 A 781, 211 Pa. 267, 107 Am. 
S R 571. 

7a Mo —Smith V. Gulf. C & S. F.. 

R Co., 164 S.W. 132, 177 MoApp. 

I 269. 

71- Mo —Chandler Commn. Co. v. 
Nashville, etc., R Co., 64 MoApp. 
144. 

79. Ark—St Louis & S. F. R Co. 
V. Marrs, 31 S.W. 42, 60 Ark. 637. 
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§ 411. Relation to Goods before Dddv- 

ery 

On refusal of the succeeding carrier to receive the 
goods, the initial carrier has the duty to notify the con¬ 
signor or consignee and to take reasonable care of the 
property while awaiting instructions. 

As stated infra § 414 b, the initial carrier does 
not become warehouseman while merely holding 
the goods at the end of its own line before de¬ 
livery to the connecting carrier, but its liability 
as warehouseman attaches when it makes proper 
efforts to deliver them and the succeeding carrier 
refuses to receive them. Where goods are thus 
held after failure or refusal of the connecting ear¬ 
ner to receive them, it is the duty of the initial 
carrier to notify at once the shipper or consignee, 
as the case may be, and to take reasonable care 
of the goods while awaiting instructions,'^^ unless 
the property is of such a perishable nature that 
the delay would be calculated to injure or destroy 
it;7^ and it will be liable for any loss or injury 
resulting from want of such notice,^^ although on 
failing to notify the owner its responsibility as 
common carrier does not continue.^® In the ab¬ 
sence of such notice it has been held that the first 
carrier must exercise ordinary care and prudence 
in instructing another carrier to transport the con¬ 
signment.^^ The refusal of the connecting car¬ 
rier to receive the goods will not render the re¬ 
tention of them by the first carrier a conversion 
but, under such arcumstances, having received the 
goods for transportation involving their accept¬ 
ance by the connecting carrier, the initial car¬ 
rier is responsible as actual custodian, having by 


acceptance g^ranteed that they will be for- 
warded.7® 

§ 412. What Constitutes Sufficient De¬ 

livery to Connecting Carrier 

The rules governing delivery to a consignee are ap¬ 
plicable in determining what constitutes sufficient de¬ 
livery by the initial carrier to the connecting carrier, 
the manner thereof being generally left to the carriers 
themselves. 

In the absence of a statute or regulation pre¬ 
scribing the manner in which transfer of freight 
from one earner to a connecting carrier is to be 
made, the matter must be left to the connecting 
carriers themselves, subject to the qualification 
that no unreasonable method be adopted by them, 
and, hence, where an mitial carrier has, at the 
point of connection, no facilities for transferring 
cattle, it may lawfully transfer them to the con¬ 
necting road through union stockyards possessing 
such facilities.®® As to what amounts to a suffi¬ 
cient delivery by the initial carrier, the rules gov¬ 
erning delivery to a consignee, which are exhaus¬ 
tively treated supra § 161 et seq. are m the main 
applicable.®! If anything remains to he done by 
the initial carrier, such as the giving of notice 
or shipping directions, or the separation and iden¬ 
tification of the goods, the initial carrier remains 
hable.®^ Where the second carrier assumes con¬ 
trol of the goods, the requirements as to delivery 
are satisfied,®® However, a manual transfer of 
possession is not essential;®^ a constructive change 
of possession from the first to the second carrier 
may amount to a delivery.®® If there is a common 
place of transfer at which the first earner depos¬ 
its the goods ready to be taken by the second 


Va Ala.—Ocean S. S. Co. of Sa- 
vannab v. People's Sboe Co, 81 
So 241, 202 Ala. 594, conformed 
to 81 So. 245, 17 AlaApp. 34 
IlL—^Brennan Packing Co. v. Mel¬ 
lon. 252 IlLApp 522. 

10 C.J. p 536 note 76. 

■ 74 . Ala —Sonthem R. Co. v. Wal¬ 
lace. 56 So. 714. 175 Ala. 72—Lou¬ 
isville & N. R. Co. V. Iluncan, 34 
So. 988, 137 Ala. 446. 

75- Ill—BremiaTi Packing Co, v. 
Mellon. 252 RLApp. 522. 

10 C.J. p 536 note 79. 

76- Mo.—Cramer v. American Mer¬ 
chants' Union Repress Co., 56 Mo. 
524. 

77- Ala.—Louisville, etc., R. Co. v. 
Duncan, 34 So. 988. 137 Ala. 446. 

10 C J. p 536 note 80. 

78. Ark.—Little Rock, etc., R. Co. 

V. Odom, 38 SW. 339, 63 Ark. 326. 
79b Minn.—Southard v. Minneapo¬ 


lis. St- P. & S S. M. R. Co., 62 
N.W. 442, 619, 60 Minn 382. 

80. Tex.—^Texas & P. Ry. Co. v. 
Scott & Robertson, 90 S.W. 532, 
41 Tex.Civ.App 163—^Texas & P. 
Ry. Co. V- Pelker, 90 S.W. 530, 
40 Tex Civ.App 604. 

81- U S.—Texas & P R. Co v. Clay¬ 
ton. NT, 84 P 305. 28 CCJL 142. 
affirmed 19 S Ct. 421, 173 U.S. 348, 
43 LBd. 725. 

W.Va.—Lewis v. Chesapeake, etc, R. 
Co., 35 S.E. 908, 47 W.Va. 656, 81 
Am.S.R. 816. 

10 ax p 536 note 84 

82- S C.—Miller v. South Carolina 
R. Co, 11 S.R. 1093, 33 S.a 359, 
9 L.R.A- 833. 

10 C.X p 536 note 85. 

83. Tex.—^Texas, etc., R. Co v. 
Scoggrin, 90 S.W- 521, 40 Tex.Civ. 
App. 526. 

84. U.S.—^Texas & P. R. Co. v. Clay¬ 
ton. N.T., 84 F. 305, 28 aCA. 142. 
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affirmed 19 S.Ct. 421. 173 US. 384, 
43 LRd. 725. 

85- U S.—^Texas & P. R. Co. v. Clay¬ 
ton. supra. 

10 C.X p 537 note 88. 

Delivexy on. pier 

Railroad contracting to carry cot¬ 
ton to port, and to deliver to ocean 
carrier, was not liable for ocean car¬ 
rier’s failure to transport, where 
road delivered it on pier where 
steamship was loading m ample time 
for loadmg.—^Louisville & N. R. Co. 
V. Willipms. 73 So. 548, 198 Ala, 425. 

cars on transfer track 

Delivery of cars by initial carrier 
to connecting carrier is completed 
by placing cars on interchange or 
transfer track and delivermg way¬ 
bills accordmg to prevailing custom 
at place of transfer—Jennings v. 
Missouri Pac. R, Co., 134 So. 694, 
172 La. 522—10 aJ. p 537 note 88 
M. 
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connections shall he made.®^ This notice must 
be given to some representative of the succeeding 
line authorized to receive it®^ It is not necessary, 
however, that the first earner notify the connect¬ 
ing carrier in advance when the goods wiU ar¬ 
rive.®^ 

§ 410. - Duty to Deliver Goods to Con¬ 
necting Carrier 

It is the duty of the initial carrier to deliver the 
goods to the connecting carrier within a reasonable time 
and in good condition. 

Where goods are to be transported to a point 
beyond the terminus of the initial carrier, it is 
the duty of such carrier to deliver the goods to 
the connecting carrier to be forwarded on its 
line®® within a reasonable time®^ and in good con¬ 
dition for transportation,®^ or at least to make a 
tender of delivery.®^ The duty of the carrier is 
not discharged until it has been imposed on the 
carrier next m order.®^ To relieve the imtial 
carrier from liability and charge the connecting 
carrier for loss or injury, a complete delivery by 
the initial carrier is requisite,®® or the failure to 
deliver must be justified by the circumstances of 
the case.®® However, as shown infra § 449 c, in 


the absence of special contract, the initial carrier 
is under no obligation to allow its cars in which 
the goods are shipped to go over the connecting 
line, nor is it bound to load the goods on the 
connecting carrier's cars ;®^ and, where author¬ 
ized to do so by the bill of lading and filed tariffs, 
it may properly refuse to deliver to a connecting 
line performing only switching services until its 
charges are paid.®® If the carrier assumes through 
transportation of live stock, however, it must de- 
Hver such stock at the terminus of its road to the 
connecting carrier in a car suitable to transport it 
to its final destination.®® Where transportation is 
divided mto two separate and independent stages, 
and the initial bill of lading imposes no duty to 
deliver the car to the connectmg carrier for-fur¬ 
ther transportation, the initial carrier's responsi¬ 
bility ends on its delivery, in good order to the 
consignor's agent at the connecting point.^® A 
earner who delivers to a connecting carrier other 
than the one designated in the contract for fur¬ 
ther transportation is liable for at least nominal 
damages, even though the goods arrive without de¬ 
lay or injury.^^ The duty to deliver to the con¬ 
necting carrier does not arise where there is no 
such connection between the lines as to make de¬ 
livery practicable.^^ 


57- Mo.—^Dnim v. TTArinibal, etc., R-i 
Co.. 68 Mo. 268. | 

58. Ala.—Selma, etc, R. Go. v. 
Butts, 43 Ala. 385, 94 Am.D. 694. 

59. Ky.—Ijouisville, etc., R. Co. v. 
Bourne, 15 Ky.L. 445. 

60. US.—The No 37. N.T., 53 S.l 
CL 328, 288 U.S. 239. 77 BEd. 721, 
reversmsT. CCA, The Car Float 
No. 37, 57 F2d 144, reversing; D. 
C, The Talisman. 52 F.2d 691, and 
certiorari granted New York CenL 
R. Co. V. The Talisman, 53 S.CL 
85, 287 US. 587. 77 L-Ed. 513— 
Wiener v. Compagnle Generate 
Transatlantique, B.C-N.Y., 55 F2d 
262, reversed on other grounds, C. 
CA.. 61 F.2d 893. 

N.C.—W Jj Hall & Co. V. Norfolk 
Southern R. Co.. 91 SE. 607, 173 
NC. 108. 

Tex.—QiifiTijili, A & P. Ry. Co. v. 

Warren, Civ.App-, 184 S.W. 232. 

10 C-J. p 534 note 57. 

61. Tex —St Louis Southwestern 
Ry. Co. of Texas v. Miller & 
White. Civ-App., 190 S.W. 819. 

10 C.J. p 534 note 58. 

Ik>]iciixzing negligence 

Where negligence of railroad in 
failing or refusing to accept ship¬ 
ment of live stock at connecting 
point concurred with negligence of 
connecting road in failing to deliver 
shipment in question, on transfer 


track, both companies were respon¬ 
sible for delays and consequent dam¬ 
ages proxHnately resulting from 
such negligence.—SL Louis South¬ 
western Ry. Co. of Texas v Miller 
& White. Tex.CivApp, 190 S.W. 819. 
&L U.S.—Boston v. Pennsylvania 
R. Co.. C.C.Pa, 116 F. 235. af¬ 
firmed 119 F. 808. 56 CUA 320, 
and certiorari denied 23 S.CL 850. 
189 US. 511, 47 L.Bd. 923. 

Pa.—Eckert v. Pennsylvania R. Co., 
60 A 781. 211 Pa. 267. 117 Am.S. 

R. 571. 

10 C.J. p 535 note 59. 

63- US.—Mallory S. S Co. v. Gar¬ 
field, C.CANY.. 10 F2d 664. cer¬ 
tiorari demed Garfield v. Mallory j 

S. S. Co., 47 SCL 97, 273 US. 703. 

71 L.Bd. 848. | 

64- U S.—^Texas & Pac R. Co. v. 
Reiss. N.Y.. 22 S.CL 253. 183 US. 
621. 46 LEd. 358—U. S v. Umon 
Pac. R. Co, Utah, 213 F. 332, 130 
C.CA 34. 

Mich.—Condon v. Marquette, etc., R 
Co., 21 N.W. 321, 55 Mich 218, 54 
AmR. 367. 

65- Ala—^ML Vernon Co. v. Ala¬ 
bama Great Southern R. Co., 8 So. 
687, 92 Ala. 296 

Tenn.—^Famsworth-Evans Co. v 
Chicago, etc., B. Co.. 157 SW. 897, 
128 Tenn 50. 

10 C.J. p 535 note 6L 
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66 . Va. — Merchants’ & Miners’ 
Transp. Co v L J. Upton & Co, 
103 S.E. 616, 127 Va. 406. 

Fault of connecting caxxler 

Defendant earner is not liable for 
failure to deliver a shipment of po¬ 
tatoes to a connecting carrier, where 
it was informed by plaintiff that 
connecting carrier would send its 
steamer for the shipmenL and the 
connecting carrier, knowing that the 
shipment was ready, failed to do so. 
—Merchants' & Miners' Transp. Co. 
V. L. J. Upton & Co.. 103 SE. 616, 
127 Va. 406. 

67- Tex.—Gralveston, H. & S. A R. 
Co. V. Jones, 134 S.W. 328. 104 
Tex. 92. 

68 - Va—^McGuire v. Atlantic Coast 
Line R. Co, 118 S.E. 225, 136 Va. 
382. 

69- Pa.—Eckert v. Pennsylvania R- 
Co., 60 A 781, 211 Pa. 267, 107 Am. 
S.R. 571. 

7a Mo—Smith V. Gulf. C & S. F., 
R. Co, 164 S.W. 132, 177 MoApp. 
269. 

71- Mo.—Chandler Commn. Co. v. 
Nashville, etc., R. Co., 64 MoApp. 
144. 

72- Ark—St Louis & S P. R. Co. 
V. Marrs, 31 S.W. 42, 60 Ark. 637. 
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§ 411. Relatioii to Goods before Ddfiv- 

ery 

On refusal of the succeeding carrier to receive the 
goods, the initial carrier has the duty to notify the con¬ 
signor or consignee and to take reasonable care of the 
property while awaiting instructions. 

As stated infra § 414 b, the initial carrier does 
not become warehouseman while merely holding 
the goods at the end of its own line before de¬ 
livery to the connecting carrier, but its liability 
as warehouseman attaches when it makes proper 
efforts to deliver them and the succeeding carrier 
refuses to receive them. Where goods are thus 
held after failure or refusal of the connecting car¬ 
rier to receive them, it is the duty of the initial 
carrier to notify at once the shipper or consignee, 
as the case may be, and to take reasonable care 
of the goods while awaiting instructions,^^ unless 
the property is of such a perishable nature that 
the delay would be calculated to injure or destroy 
it;7^ and it will be liable for any loss or injury 
resulting from want of such notice,^® although on 
falling to notify the owner its responsibility as 
common carrier does not continue.^® In the ab¬ 
sence of such notice it has been held that the first 
carrier must exercise ordinary care and prudence 
in instructing another carrier to transport the con¬ 
signment.*^^ The refusal of the connecting car¬ 
rier to receive the goods will not render the re¬ 
tention of them by the first carrier a conversion;^® 
but, under such circumstances, having received the 
goods for transportation involving their accept¬ 
ance by the connecting carrier, the initial car¬ 
rier is responsible as actual custodian, having by 

"TSL Ala.—Ocean S. S. Co. of Sa¬ 
vannah V. People's Shoe Co., 81 
So. 241, 202 Ala. 594, conformed 
to 81 So. 245. 17 AlaApp. 34. 
lU.—^Brennan Packing: Co. v, Mel¬ 
lon, 252 IlLApp. 522. 

10 C.J. p 536 note 76. 

■74- Ala—Southern R. Co. v. Wal¬ 
lace. 56 So. 714, 175 Ala. 72—Lou¬ 
isville & N. R. Co V. Duncan, 34 
So. 988, 137 Ala. 446. 

75- m.—Brennan Packing Co. v. 

Mellon, 252 IllApp. 522. 

10 C J. p 536 note 79. 

76- Mo—Cramer v. American Mer¬ 
chants’ Union Rxpress Co., 56 Mo. 

524. 

77- Ala.—Louisville, etc., R. Co. v. 

Duncan, 34 So. 988, 137 Ala. 446. 

10 C.J. p 536 note 80. 

7& Ark.—Little Rock, etc., R. Co. 

V. Odom, 38 SW. 339. 63 Ark. 326. 

79 , Minn —Southard ▼- Mmneapo- 


acceptance guaranteed that they will be for¬ 
warded.*^® 

§ 412. What Constitutes Sufl&cient De- 

Kvery to Connecting Carrier 

The rules governing delivery to a consignee are ap¬ 
plicable in deternriining what constitutes sufficient de¬ 
livery by the initial carrier to the connecting carrier, 
the manner thereof being generally left to the carriers 
themselves. 

In the absence of a statute or regulation pre¬ 
scribing the manner in which transfer of freight 
from one carrier to a connecting carrier is to be 
made, the matter must be left to the connecting 
carriers themselves, subject to the qualification 
that no unreasonable method be adopted by them, 
and, hence, where an initial carrier has, at the 
point of connection, no facilities for transferring 
cattle, it may lawfully transfer them to the con¬ 
necting road through union stockyards possessing 
such facilities.®® As to what amounts to a sufl5- 
cient delivery by the initial carrier, the rules gov¬ 
erning delivery to a consignee, which are exhaus¬ 
tively treated supra § 161 et seq. are in the main 
applicable.®! If anything remains to be done by 
the initial carrier, such as the giving of notice 
or shipping directions, or the separation and iden¬ 
tification of the goods, the initial carrier remains 
liable.®® Where the second carrier assumes con¬ 
trol of the goods, the requirements as to delivery 
are satisfied.®® However, a manual transfer of 
possession is not essential;®^ a constructive change 
of possession from the first to the second carrier 
may amount to a delivery.®® If there is a common 
place of transfer at which the first earner depos¬ 
its the goods ready to be taken by the second 

affirmed 19 S.Ct. 421, 173 U.S. 384, 
43 LEd. 725. 

85- U.S .—Texas & P. R. Co. v. Clay¬ 
ton, supra. 

10 C.J. p 537 note 88. 

Delivexy on pier 

Railroad contractmg to carry cot¬ 
ton to port, and to deliver to ocean 
carrier, was not liable for ocean ear¬ 
ner's failure to transport, where 
road delivered it on pier where 
steamship was loading m ample time 
for loadmg—^Louisville & M. R. Co. 
V. Williams. 73 So. 548, 198 Ala. 425. 

placing cam on transfer track 
Delivery of cars by mitial carrier 
to connectmg carrier is completed 
by placmg cars on interchange or 
transfer track and delivering way¬ 
bills according to prevailing custom 
at place of transfer.—Jennings v. 
Missouri Pac. R. Co, 134 So. 694, 
172 La. 522—^10 CLJ. p 537 note 88 
[a]. 


lis, St. P. & S. S. M. R. Co., 62 
N.W. 442. 619, 60 Minn. 382. 

86 . Tex.—^Texas & P. Ry. Co. v. 
Scott & Robertson, 90 S.W. 532, 
41 Tex.CivApp. 163—^Texas & P. 
Ry. Co. V. Pelker, 90 S.W- 530, 
40 Tex.CivApp. 604. 

81. U.S —^Texas & P. R. Co. v. Clay¬ 
ton, N.T., 84 P. 305, 28 CCA 142. 
affirmed 19 S.Ct 421, 173 U.S. 348, 
43 LEd 725. 

W.Va.—Lewis v. Chesapeake, etc R. 
Co. 35 SE. 908, 47 W.Va. 656, 81 
Am.S.R. 816. 

10 C.J. p 536 note 84. 

82. S C.—Miller v. South Carolina 
R. Co.. 11 S.E. 1093, 33 S.C. 359, 
9 L.R.A 833. 

10 C.J. p 536 note 85. 

83. Tex.—^Texas, etc., R. Co. v. 
Scoggin, 90 SW. 521, 40 Tex.Civ 
App 526. 

84. U.S—^Texas & P. R. Co. v. Clay¬ 
ton, N.Y., 84 P, 305, 28 CLCA. 142, 

911 



§ 412 


CAREIEES 


13 C.J.S. 


carrier, such deposit may constitute the necessary 
delivery and acceptance, although the agents of 
the connecting carrier have not exercised manual 
control over the goods.*® It seems that, where 
the goods are delivered by the first carrier to a 
common depot, the liability of the second carrier 
does not attach until the lapse of a reasonable 
time for taking the goods away.*^ 

Delivery of waybills covering a shipment to a 
connecting carrier is not conclusive of delivery 
of the shipment, where the cars containing it have 
yet to be removed to another track for inspection.** 

§ 413. ' Duty to Give Shipping Directions 
to Connecting Carrier 

The initial carrier must give essential shipping di¬ 
rections to the connecting carrier. 

As stated in Corpus Juris, which has been quoted 
on this question,** it is the duty of the carrier to 
notify the connecting carrier of any facts with 
reference to the destination of the goods, the 
method of transportation, etc., which are essential 
to enable the connecting carrier properly to re¬ 
ceive and transport the goods, and its liability for 
loss continues until it has given such shipping m- 
structions, notwithstanding delivery to the connect¬ 
ing carrier,*® Furthermore, exemption in the con¬ 
tract of carriage for loss or damage beyond the 
line of the initial carrier wiU not relieve it, where 
such damage is brought about by its own negligent 
misdirection.*^ 

The mere fact that marks or labels on the 
packages consigned indicate the point to which they 
are to go will not excuse a failure to transmit in¬ 
structions to the succeeding carrier *2 If the in¬ 
structions are omitted from the shipping bills, the 


initial carrier is responsible for the failure of 
the next line to know of them.** Where stock 
was carried over connecting railroads and there 
was no statute making it the duty of the first to 
notify the second carrier that the shipper wished 
to divert the shipment, and the contract expressly 
provided that the first carrier should be released 
of all liabilities after delivery of the stock to the 
connecting carrier, the initial carrier, after de¬ 
livering the shipment to the second carrier, was 
held not liable, however, for its failure to notify 
the latter that the shipper wished the shipment 
diverted.*^ 

§ 414. Initial Carrier as Forwarder or 

Warehouseman 

a. As forwarder 

b. As warehouseman 

a. As Forwarder 

A carrier acting as forwarder Is bound to use rea¬ 
sonable care in selecting the proper connecting carrier 
and IS liable for negligence therein. 

Where goods are received by a carrier for trans¬ 
portation and delivery to a connecting carrier, it 
has been held that the first carrier is not a mere 
forwarding agent,*® and that a carrier cannot make 
itself forwarder only of and liable merely as a 
bailee for a part of a shipment.*® As shown supra 
§ 10, however, one may be a mere forwarder, that 
IS to say, an agent charged with the duty of trans¬ 
porting goods without becoming a common ear¬ 
ner; and some courts have chosen to speak of 
the duty of the initial carrier to the owner with 
reference to sending the goods on by a connect¬ 
ing carrier as that of forwarder only, involving 
therefore hability for negligence rather than full 


86 k U S,—Pratt v. Grand Trunk R 
Co., Mich.. 95 US. 43, 24 UEd 336. 
10 C.J p 537 note 89. 

87- Wis—-Wood V. Milwaukee, etc., 
R. Co., 27 Wis. 541, 9 Am R. 465. 

88 - Tenn.—Pamsworth-Evans Co. v. 
Chicag'o, etc., R Co, 157 SW. 897, 
128 Tenn. 50. 

89. Wash —^Pacific Car & Foundry 
Co V. Northern Pac. Ry. Co., 212 
P. 159. 162. 123 Wash 98. 

SOi. Wash —Pacific Car & Foundry 
Co. V. Northern Pac. Ry. Co., su- 
pra. 

10 aj. p 537 notes 92-94. 

TTnessential instructious 
Where the difference in the mark-] 
ingr of the barrels was sufficient to 
have enabled the steamship company 
by consulting a duplicate of its own 
bill of lading to determine which 
were intended for refrigeration^ a 


railroad company delivering a ship¬ 
ment of pears and apples to the 
steamer by lighter was held not lia¬ 
ble for the steamer's failure to des¬ 
ignate pears for refrigeration as it 
agreed to do m its bill of lading, 
although the lighter's captain failed 
to comply with instructions of the 
steamship company to designate 
which barrels were mtended for 
refrigeration, and confused the ship¬ 
ment with another shipment.—Kim¬ 
ball Fruit Co. V. New York Cent. R. 
Co.. 254 N.TS 280. 142 Misc. 558 

91- Wash.—^Pacific Car & Foundry 
Co V Northern Pac. Ry. Co., 212 
P. 159, 123 Wash 98. 

10 C J. p 537 note 95. 

92- Ohio.—^Little Miami R Co. v. 
Washburn, 22 Ohio St 324. 

93l Ohio —^Little Mianu R Co. v. 
Washburn, supra. 
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94- Tex.—Patton v. Texas, etc., R 
Co., Civ.App, 137 SW. 721. 

95- Mass—^Buckland v. Afiams Ex¬ 
press Co, 97 Mass. 124, 93 Am. 
D. 68. 

10 C J. p 50 note 52. 

Agreement forward” 

An agreement in bill of lading “to 
forward” does not of itself show 
that the earner receiving the goods 
takes them otherwise than as car¬ 
rier with reference to its duty to de¬ 
liver to a connecting carrier. 

Minn.—Christenson v. Amencan Ex¬ 
press Co, 15 Minn. 270, 2 Am.H 
122 . 

Mo—^Fischer v. Merchants' Dispatch 
Transp. Co, 13 MoApp. 133 
N T.—Blossom v Griffin. 13 N Y. 569, 
67 Am D. 75—Krender v. Woolcott, 
1 HiR 223 

96. N Y —Simmons v. Ijaw, 4 Abb 
I Dec. 241, 3 Keyes 217. 
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carrier liability; but regardless of this distinction, 
in the absence of statute, it is evident that with 
reference to securing transportation for the goods 
by the connecting carrier the first carrier is lia¬ 
ble only for negligence.®^ As forwarder, so-called, 
it is the duty of the first carrier to use reasonable 
care in selecting the proper connecting carrier,®® 
but this is the extent of its duty in this regard, 
and, having used this degree of care, it is held 
that the forwarder is absolved from fuither lia¬ 
bility,®® although a carrier, even though consid¬ 
ered as forwarder, may be secondarily liable to the 
owner for goods damaged by the connecting car¬ 
rier.^ The fact that a connecting carrier to which 
the goods are to be transferred may be unpre¬ 
pared to continue the transportation with due 
promptness does not excuse a neglect by the first 
earner to observe diligence in forwarding them.2 
If the initial carrier has transported goods over its 
own lines to a point of intersection with the con¬ 
necting carrier, and is unable to deliver them to 
such carrier without fault on its part, it has the 
duty as a forwarder to exercise reasonable care 
to save loss of the goods or unnecessary costs to 
the owner; in other words, it should use the same 
degree of care that a prudent owner would exer¬ 
cise in the same situation.® However, where goods 
were carried for export by a railroad company 
and steamship company under one bill of lading, 
a clause therein that the railroad "in case of 
physical necessity shall have the right to forward 
such goods by any railway or route between the 
point of shipment and the point of destination” 
did not make it the duty of the railroad to for¬ 
ward the goods by another steamship company 
when it found that the steamship company by 
which the goods were billed could not take dehv- 
ery, for such clause did not deal with transporta¬ 
tion beyond the railroad terminus, that being the 
"point of destination” to be reached by the rail¬ 


road.^ The owner of the goods is bound by any 
contract between the forwarder and the connect¬ 
ing carrier.® 

The foregoing rules have no application, of 
course, so far as interstate shipments are con¬ 
cerned, since, as shown supra § 406 a, by the 
provisions of the Carmack amendment the initial 
carrier is liable for loss or injury occurring on 
other lines to the same extent as if such loss or 
injury had occurred on its own line; nor do 
they apply to intra-state shipments under state leg¬ 
islation similar to the Carmack amendment, which 
is considered supra § 406 b. 

b. As Wardioiise™9n 

The initial carrier does not become warehouseman 
while merely holding the goods at the end of its own 
line before delivery to the connecting carrier, but it is 
liable only as warehouseman where it makes proper ef¬ 
forts to deliver to the connecting carrier and the lat¬ 
ter refuses to receive them. 

Where a earner receives goods for transporta¬ 
tion to a destination beyond, its own line, and in¬ 
volving a delivery to a connecting carrier, it does 
not become warehouseman of the goods while hold¬ 
ing them at the end of its own line before deliv¬ 
ery to the connecting carrier, but its liability re¬ 
mains that of carrier as long as such custody con¬ 
tinues.® The recognized rule is that there must 
be actual or constructive delivery to such connect¬ 
ing carrier, so far as the shipper is concerned, 
before the initial carrier can relieve itself from 
responsibility imder its contract.^ The fact that, 
while the goods are being held for delivery to the 
connecting carrier, they have been stored in a 
warehouse does not affect the operation of the 
rule.® A provision that while a shipment awaits 
further conveyance the initial carrier’s liability 
shall be that of a warehouseman is inapplicable 
where the goods had not arrived at their destina¬ 
tion on the carrier’s line prior to the injury,® and 


97- sc.—^Maybm v South Carolina 
R. Co. 42 SCL. 240. 64 Am.D 
753. 

10 CJ. p 538 note 3. 

Tenn —Post v. Southern R. Co , 
52 S,W. 301. 103 Tenn. 184. 55 L..R. 
A 481 

10 CJ. p 538 note 4. 

99. Mass —^Powle v. Pitt, 67 N.E. 
343. 183 Mass. 351. 

Minn.—Christenson v. American Ex¬ 
press Co.. 15 Minn 270, 2 Am R. 
122 

10 C.J. p 538 notes 5. 6. 

1- US—^Reid v. Parffo. N.T., 36 S. 
Ct. 712, 241 US. 544. 60 L Ed. 
1156, reversmg 213 F. 771, 130 C.C. 
A. 285. 

13 C J.S.-68 


2. Pa.—Alexander v Pennsylvania 
R. Co, 7 Pa Super. 183. 42 Wkly 
N.C. 181 

10 CJ. p 538 note 7. 

3. Me —Fisher v. Boston, etc. R 
Co. 59 A 532, 99 Me. 338, 105 Am. 
SR. 283, 68 L.RA. 390. 

4. Mass —^Boston & M. R. R. v. 
Oceamc Steam Nav. Co, 116 NB 
260. 226 Mass 509. 

5- Ill.—See Crane v. Tooker Storagre 
& Forwarding Co., 204 IllApp. 354. 
N Y —Stoddard v. Long Island R. 
Co.. 7 N.Y.Super. 180. 

6 . Ill —^Brennan Packing Co. v. 

Mellon. 252 IlLApp. 522. 

10 C.J. P 535 note 68. i 
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7- Ky.—^Louisville, etc., R Co. v. 
Farmers', etc., Live-Stock Commn. 
Firm. 52 SW. 972. 107 Ky 53, 60, 
21 Ky.L 708 

8 - U.S —^Texas & P. R. Co. v Clay¬ 
ton. N.Y.. 84 F. 305, 28 C.CA 142. 
affiimed 19 S Ct. 421, 173 US 384, 
43 LBd. 725 

Ill—Illinois Cent. R. Co. v Mitch¬ 
ell. 68 Ill 471. 18 AmR. 564. 

10 CJ p 535 note 70. 

9- ‘HI— Brennnji Packing Co. v. Mel¬ 
lon, 252 IllApp. 522 

Sole imstody of initial carxler 

The rule of the text has been ap¬ 
plied where ham mtended for export 
and shipped from Chicago was load¬ 
ed on the initial carrier’s lighter in 
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it has been held that a stipulation in a contract 
of shipment that the liability of the initial car-, 
rier shall cease when the goods are ready to be 
delivered to a connecting carrier is void;^® but 
the rule was held not to apply where the con¬ 
necting carrier had no warehouse and the goods 
were destroyed by fire in the warehouse of the 
first carrier while awaiting transportation by the 
second carrier>i 

Since the duty of the first carrier is to dehvet 
to the second carrier, and its liability is to ter¬ 
minate when such delivery is made, it terminates 
its common-law liability as carrier by making 
proper efforts to deliver - to the connecting car¬ 
rier, and.havmg done so it may, on the refusal 
of the connecting earner to receive the goods, 
then store them, and m these circumstances it be¬ 
comes liable as warehouseman only but the 
initial carrier must, by warehousing the goods, 
or by some tmequivocal act, indicate its purpose 
to change its ^relation from that of carrier of 
transportation to that of mere custodian for safe¬ 
keeping or forwarding 13 if the carrier at the 
request of the consignor or consignee deposits 
the goods in the warehouse of a third party, its 
liability as a carrier or warehouseman is termi¬ 
nated, and it is not liable for subsequent loss, 
destruction, or injury to the goods.l^ 

The liabihty of the initial carrier, under special 
statutory provisions, for loss or injury to goods 


while in possession of a connecting carrier acting 
as warehouseman, is considered supra § 406 a, b. 

§ 415. Acts of Initial Carrier Resulting 

in Injury after Delivery to Connect¬ 
ing Carrier 

Where the injury results from improper dealings of 
the initial earner, it is liable, although the loss, is not 
apparent until the goods are in possession of the connect¬ 
ing carrier. 

The first carrier may, by improperly dealing 
with the goods, render itself liable to the shipper, 
even though the actual loss resulting is not ap¬ 
parent until the goods are in the second carrier’s 
hands.i5 Thus, if by delay in the delivery to the 
coimecting earner of perishable goods their loss 
is caused in the hands of the second carrier, the 
first earner will be liable;^® and, if by delay of 
the initial earner m giving shipping directions to 
the connecting carrier there is delay in the trans¬ 
portation, the first earner will be responsible there¬ 
for but to render the first earner liable it 
must appear that its delay, and not that of the 
second earner, was the proximate cause of the 
loss.13 If, however, there is concurring negligence 
of both carriers, either will be liable and the 
shipper must take notice of delays necessarily in- 
adent to transfers from one line to another.^® 

The first carrier will not be liable for conver¬ 
sion by second carrier, even though there has 
been negligence in properly advising the second 
earner as to ownership of the property.^i 


New Tork for delivery to tlie next 
succeedingr earner, a stearnship com¬ 
pany, on July 28, but was directed 
by agrents of the latter to be held 
aboard the lighter "awaiting re¬ 
ceipt,” and was thus held in the 
sole custody and control of the mi- 
tial carrier without refrigeration un¬ 
til Augrust 6, at which time, being 
rotten and unfit for human con¬ 
sumption, it was unloaded on the 
steamship company's pier and deliv¬ 
ered to that earner.—BreTinan Pack¬ 
ing Co. V. Mellon, 252 IlLApp. 522. 

IQ. Ky.—Louisville, etc., R. Co. v. 
Farmers*, etc, Live-Stock Commn 
Firm, 52 S.W. 972, 21 Ky.L. 708. 

IL Wis. — Courteen v. Konawha 
Dispatch. 85 N.W. 176, 110 Wis. 
610. 55 LILA 182. 

12. IlL—Illmois Cent. R. Co. v. Car¬ 
ter. 46 N.E. 374. 165 lU. 570, 36 
L.RA 527. 

10 aj. p 536 note 74. 

13. N Y —Goold V. Chapin, 20 N. 
Y 259, 75 Am-D 398. 

10 C.J. p 536 note 75. 

14. Ala.—Ocean S. S. Co. of Sa- 


vaTiTian V People’s Shoe Co, 81 
So 241, 202 Ala. 594. conformed 
to 81 So. 245, 17 AlaApp. 34. 

15. Tex.—Fort Worth & Denver 
City Ry. Co. v. Motley, Civ.App., 
87 S W.2d 551, error dismissed— 
Levin v. Intemational-Grreat 
Northern R. Co., CivApp, 45 SW. 
2d 435, error dismissed—^Texas 
Midland R. Co. v. Cummer Mfg. 
Co, CivApp.. 207 S.W. 617—Tex¬ 
as & P. Ry. Co. V. McMillen, Civ. 
App.. 183 SW. 773. 

10 C.J. p 538 note 13. 

Wrongful bnung 

Where an initial carrier was neg- 
.ligent in wrongfully billing a car of 
cattle to Fort Worth instead of San 
Antonio, and where the sole cause 
of damnges to them was such neg¬ 
ligent act, although the damages 
really occurred on the line of con- 
nectmg carrier, the initial earner 
was liable therefor —San Antonio 
Southern Ry. Co. v Morgan. Tex.Civ. 
App., 257 S.W. 702. . 

16L Ark—St- Louis, etc., R. Co. v. 
Coolidge^ 83 SW. 333, 73 Ark. 112, 
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108 Am.SR. 21, 67 LRA 555, 3 
Ann.Cas 582. 

10 C.J. p 539 note 14. 

17. Tenn.—^Illinois Cent. R. Co. v. 
Southern Seating, etc, Co., 58 S. 
W. 303, 104 Tenn. 568, 50 L.ILA 
729. 

10 C J. p 539 note 15. 

IS. Mich.—^Detroit, etc., R. Co v. 
McKenzie. 5 N.W. 1031, 43 Mich. 
609—Michigan Cent. R. Co. v. Buj> 
rows, 33 Mich 6. 

19- Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Miller & 
White, Civ.App., 190 S.W. 819. 

10 C.J. p 539 note 17. 

Diversion 

A carrier was held liable for neg?- 
ligence m diverting shipment, re¬ 
sulting in loss of the goods, al¬ 
though negligence of agent was not 
sole cause of loss, but concurred 
with that of connecting earner — 
Texas Midland R Co. v. Cummer 
Mfg. Co., Tex.Civ.App.. 207 SW. 617 

20 . Wis.—Bums V Chicago, etc, K. 
Co., 80 NW. 927, 104 Wis. 646. 

21 . Mass.—Northern R. Co. ▼. 

Fitchburg R. Co., 6 Allen 254. 
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§ 416. Delay in Transportation 

Although the rule may be otherwise under special 
statute or contract for through transportation, in the 
absence thereof the initial carrier is not liable for delay 
on a connecting carrier's line. 

While the initial carrier is liable for unreason¬ 
able delay resulting from its own default in fail¬ 
ing to connect with another carrier,22 in the ab¬ 
sence of statute providing otherwise, the initial 
carrier is liable only for delay occurring on its 
own line both where the contract of transportation 
limits Its liability to its own line and where it 
has not entered into a through contract of trans¬ 
portation,^* unless, in accordance with the prin¬ 
ciples stated supra § 415, the delay occurring on 
the connecting line is due to the initial carrier’s 
negligence;*^ and even though the initial carrier 
has notice of special damages which will result 
from any delay and fails to communicate such 
notice to the terminal carrier, it is not liable for 
damages from delay on the terminal line, unless 
such delay was the result of the failure to com¬ 
municate the notice.** However, if the first car¬ 
rier has undertaken to carry the goods to their 
destination over connecting lines, it will be liable 


for delay on such connecting lines to the same 
extent as on its own line, in which circumstances 
the connecting earner must be regarded as the 
agent of the mitial earner;*® hut there is no lia¬ 
bility in the absence of negligence where the de¬ 
lay is not unreasonable.*7 In an action based on 
the refusal to forward g^ods via a connecting 
line, an erroneous statement of route in the billing 
does not excuse defendant, whp knew such state¬ 
ment was erroneous and refused to forward for 
other reasons;** and, under a statute requiring 
connecting carriers to forward goods within a rea¬ 
sonable time and authorizing the railroad commis¬ 
sion to fix such time, a carrier transferring goods 
within the time fixed by the commission is not lia¬ 
ble, although it might reasonably have done so 
sooner.** 

C’CLrnuick amendment While the initial carrier is 
not liable for delay under the Carmack amend¬ 
ment where the goods have been handled with 
reasonable dispatch,** independently of any con¬ 
tract for through transportation, such carrier is 
liable under that amendment for any unreasonable 
delay occurring on a connecting line in case of 
mterstate shipments,*^ even though there is no 


2SL Neb—Berliner v. director Gen¬ 
eral of Kailroads, 1S4 N.W. 914, 
106 Neb. 801. 

XTotice to 

Where live stock was received, ac¬ 
cepted, and transportation begrun, 
and carrier, through its default by 
■failing to connect with another ear¬ 
ner, returned the cattle -to pens at 
original point of shipment, to hold 
until the next day, a notice to the 
shipper that they would be forward¬ 
ed the followmg day, if agreeable, 
was not alone a complete breach and 
termination of the ongmal shipping 
agreement and redelivery, so as to 
give nse to a new agreement, hut 
constituted a delay under the ong- 
inal agreement ^titling the shipper 
to damages.—^Berlmer v. Director 
General of Railroads, 184 N.W- 914, 
106 Neb. 801. 

23b Iowa.—Quillen v. Minneapolis & 
St. L. R. Co, 164 N.W. 779, 181 
Iowa 536. 

10 C.J. p 539 note 20. 

24. Tenn.—^Illinois Cent. R. Co. v. 
Southern Seating, etc., Co, 58 S. 
W. 303, 104 Tenn 568, 78 Am.S. 
R. 933, 50 I..RA. 729. 

10 C J. p 539 note 21. 

25. Okl.—Atchison, T, & S. F. Ry. 
Co. V. Sun Drilling Co., 165 P. 
1133, 65 Okl. 239. 

10 C J. p 546 note 4. 

261 IJ.S—A. Russo & Co. v- D. S., 
C.CA.La., 40 P.2d 39. 


Ind—^Bnc R. Co. v. Hipskind. 113 
NE. 304. 185 Ind. 62. 

Iowa.—Quillen v. Minneapolis & St. 
D. R. Co., 164 N.W. 779, 181 Iowa 
536. 

Neb—^Marsh & Marsh v, Chicago & 
N. W. Ry. Co., 173 N.W. 679, 103 
Neb. 654. 

Ohio—^Davis V. Oswald & Taube, 149 
N.E 861, 113 Ohio St. 499, certio¬ 
rari denied Mellon v, Oswald & 
Taube, 46 S.Ct. 354, 270 U.S. 658, 
70 LEd 785. 

10 C.J p 284 note 3 fc], td], p 539 
notes 22. 23. 

Notice 

Where defendant railroad under¬ 
took to transport a car of sewer tile 
to plamtiff at a point beyond its own 
Ime, and the car was delayed in 
transit, causing plaintiff damage be¬ 
cause its sewer caved in in a heavy 
ram for lack of the tile, defendant 
constituted the connecting carrier its 
I agent, so that notice to the con¬ 
necting carrier of the use intended 
to be made of the tile was notice 
to defendant.—Erie R. Co. v. Hips¬ 
kind, 113 NE. 304, 185 Ind. 62. 

27- OkL—Clinton & O. W. R. Co. 
V. Smith, 254 P. 702, 124 OkL 75. 

28b Tex—Quanah, A, & P. Ry. Co. 
V. Bone, CivJVpp., 199 SW. 332 

29. Tex—Quanah, A. & P. Ry. Co. 
V. Bone, supra. 

30. Va.—L. J Upton & Co v. At= 
lantic Coast Line R. Co., 131 6.E. 
827, 146 Va. 475 
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31- U S —Pomona Products Co. v. 
Southern Ry. Co., D.C.Ga., 294 F. 
982. 

Ala—Louisville & N. R. Co. v. Jones, 
99 So 919, 211 Ala. 158. 

NY.—Wishnatzki v. Great Northern 
Ry. Co.. 232 N.TS. 165, 225 App. 
Div. 62. 

NC.—Harrill v. Seaboard Air Line 
Ry. Co.. 103 SE. 21, 179 N.C. 540. 
Tex.—Gulf, C. & S. F. Ry. Co. v. 
Nelson, 192 S.W. 1056, 108 Tex. 
305, afElrming, Civ.App., 139 S.W. 
81, and certiorari denied 38 S.Ct. 
13, 245 U S. 657. ,62 L,Bd. 534. 

Vt—Saliba v. New York Cent. R. 

Co., 144 A. 194, 101 Vt. 427. 

Va.— Tm. j. Upton & Co. v. Atlantic 
Co§Lst Line R. Co, 131 S.E. 827, 
146 Va. 475—New York. P. & N. 
R. Co. V Chandler, 106 SJS. 684, 
129 Va. 695. 

10 C J p 525 note 30. 

Conseguential ^''-mage 

Loss and conseauential damage 
which shipper suffered of the whole 
value of potatoes by reason of his 
loss of the sale of them which he 
had made at a stipulated price, caus¬ 
ed by negligent delay in the trans¬ 
portation, followed by the subse¬ 
quent conversion of the goods by the 
wrongful sale of them by the ter¬ 
minal earner, was within the oper¬ 
ation of the Carmack amendment.— 
New York, P. & N. R Co. v. Chan¬ 
dler. 106 SE. 684, 129 Va. 695 
Diversion 

TniiiflJ carrier of interstate ship- 
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physical damagfe to the goods carried.^^ There 
is a damage or injury to the goods themselves 
by delay in transportation, where it is shown that 
the delay in transportation has caused the goods 
to depreciate in value in the market of their des- 
tmation-5® Under this statute any contract by 
the initial carrier attempting to limit liability for 
unreasonable delay to its own line*^ or any tariff 
regulation impairing that liability's is void. 

§ 417. Lriability on Receipt of Goods for 

Return to Shipper 

The initial carrier is liable for injuries occurring after 
it receives the goods for return to the shipper. 

The initial carrier is liable for injuries to goods 
occurring on its line if they are received back 
from the connecting carrier on a return of the 
goods to the point of shipment.36 Where, how¬ 
ever, the consignor requested the carrier to return 
the goods after the consignee obtained an order 
of attachment against them, and the carrier re¬ 
quired the consignor to sign an indemnity con¬ 
tract holding it harmless from liability in returning 
them, and constituting the carrier or connecting 
road the consignor’s agent, the carrier was not 


liable for loss of goods while being returned due 
to the neglect of the connecting earner.37 

§ 418. Rights, Duties and Liabilities of Inter¬ 
mediate or Terminal Carrier 

For certain purposes a connecting earner is the ship¬ 
per's agent, with the rights, duties, and liabilities inci¬ 
dent to that relationship. 

A “delivering carrier*’ is a carrier who actually 
delivers the goods at their destination in contra¬ 
distinction to a forwarding carrier, who is one 
that transports goods to the fonner.38 The term 
“connecting carriers” is defined supra § 400. The 
connecting carrier is the shipper’s agent in trans¬ 
porting the goods^s and in arranging the contract 
for further shipment when it is apparent that a 
new contract will be required at an intermediate 
point in the carriage.^® So the consignee’s refusal 
to accept shipment of perishable goods because of 
their damaged condition creates an implied agency 
or trust, charging the terminal carrier with the 
duty to use all reasonable efforts to protect the 
consignor from loss.^i A connecting carrier is 
under no duty when it receives the goods to give 
notice of a strike at the destination of the ship¬ 
ment nor is an intermediate carrier under any 


ment is liable under the Carmack 
amendment for delay in transit on 
other line of connectmgr carrier to a 
different destination, consented to by 
shipper on refusal of connectingr car¬ 
rier to proceed to origrinal destina¬ 
tion because of a nonlegal embargro 
issued by the stockyards at destina¬ 
tion.—Miller V. Quincy. O. & K, C. 
R. Co. 225 S.W. 116. 205 MoJV^pp. 
463. 

Smbaxffo 

Where connecting: carrier refused 
to deliver interstate shipment of 
sheep from Missouri at Chicago, be¬ 
cause the stockyards there had is¬ 
sued an embargo against Missouri 
sheep on account of rumor of foot 
and mouth disease, which embargo 
was not a legal quarantine m sense 
of being ordered by the government. 
Initial carrier was tedmicailly liable 
for the delay.—Miller v. Quincy. O. 
& K. C. R Co., 225 S.W. 116, 205 Mo 
App. 463. 

Failure to reroute j 

Under the Carmack amendment an 
initial carrier is liable for delay re¬ 
sulting from failure of the c^onnect- 
ing earner to use reasonable dili¬ 
gence m forwarding a shipment over 
a different route when its own was 
not open.—Chicago. R. I. & P, R 
Co. V. Dawson. 248 S.W. 558. 157 
Ark. 460. 

Stxlka on connecting earners* lines! 


was held not to relieve initial ear¬ 
ner from liability for delay m mter- 
state shipment of cattle.—^Baker v. 
Nance Bros, Tex.CivA.pp.. 294 S.W. 
»0. 

32. S.C.—Van Bpps v. Atlantic 
Coast Line R. Co.. 89 S.EL 1035, 
105 S.C. 406. 

10 C.J. p 525 note 30 

3^1 Misa—Southern Pac. R. Co. v. 

Lyon, 66 So. 209, 107 Miss. 777. 
3A Ark.—Chicago, etcL, R. Co. v. 
Miles. 123 S.W. 775, 124 SW 1043. 
92 Ark. 573 

Md.—^Baltimore, etc.^ R. Co. v. Sper- 
ber. 84 A. 72, 117 Md. 595. 

Miss.—Southern Pac. R. Co. v. Lyon. 
66 So. 209, 107 Miss. 777. 

35b N.Y. — Wishnatzki v. Great 
Northern Ry. Co.. 232 NTS. 165. 
225 App.Div. 62. 

361 Mich.—Reason v Detroit, etc., 
R. Co., 113 NW 596, 150 Mich. 50. 

37. N.Y.—^Peugeot Auto Import Co. 
V. New York Cent R. Co., 173 N. 
Y.S. 455. 

38. Ky.—^Brunk v. Ohio. etcL, R. Co, 
105 SW. 443, 127 Ky. 304, 308. 

39- Ohio. — Arniin v. Cincinnati 
Northern R. Co., 153 N.E. 522, 22 
Ohio App. 37. 

441 IlL—Macomber & "Whyte Rope 
Co V- United Fruit Co., 225 Dl. 
App. 286. 


41- CaJL—American Fruit Growers 
of California v. Pacific Electric 
Ry. Co., 238 P. 105, *72 Cal App. 
682. 

Iowa—B. H. Emery & Co. v. Chi¬ 
cago, B & Q. R. Co. 170 N.W. 
540, 186 Iowa 1156, rehearing de¬ 
nied 173 N.W". 12. 186 Iowa 1156. 

SirectioiL to make proper disposal 

Where terminal carrier, on receiv¬ 
ing consignee’s letter directing it to 
“‘make proper disposal” of carload 
of lettuce, rejected because of dam¬ 
aged condition, immediately proceed- 
ed to do so, agency was created 
requiring it to use all reasonable 
efforts and its best judgment in dis- 
posm^ of shipment.—American Fruit 
Growers of California v. Pacific 
Electric Ry. Co., 238 P. 105, 72 Cal. 
App. 682. 

43- IlL—Sexton v. Grand Trunk 
Western R Co., 260 IlLApp. 448. 

Effect of independent knowledge 

One suing a connecting carrier for 
delay m delivery of shipment due 
to Its failure to notify plaintiff of 
railway switchmen’s strike when the 
initial earner delivered the shipment 
to it would not have benefited from 
such notice if it already had knowl¬ 
edge of existence of strike.—Sexton 
v. Grand Trunk Western R- Co., 260 
llLApp. 448. 
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duty either to decline traffic tendered it or to turn 
that traffic over to a competitor having the rate 
designated by the shipper, notwithstanding it can¬ 
not transport it according to such rate.'*^ The 
local agent of the terminal carrier at destination 
is under no duty to notify the agent of the initial 
carrier at the point of transfer of the purpose 
for which the shipment was desired and of the 
result of a failure promptly to forward.^^ A 
truckman contracting to haul building materials 
from the place of delivery by an interstate car¬ 
rier to the site of the construction steps into the 
place of the consignee charged with the duty of 
unloading.^ 5 It is beyond the scope of a car¬ 
rier’s business to adjust controversies between con¬ 
signees of property shipped over another carrier, 
and the holders of bills of lading purporting to 
be those of such other carrier.^® 

§ 419. Duty to Receive and Transport 

Goods 

A connecting carrier’s duty to receive and transport 
goods is like that of the initial carrier. 

The duty of an intermediate or terminal car¬ 
rier to receive goods tendered for transportation 
by the preceding carrier is the same as that of 
the initial carrier to receive from the shipper goods 
for transportation on its own line,®^ and, where 
goods are tendered to a carrier by another carrier 
in lawful possession, it has a duty to accept and 
carry them, even though a different route be 
named.^® If goods are tendered in such maimer 
that the carrier is under obligation to receive 
them, it will be liable as any other carrier for 
refusing so to do.'*® The duty to receive and 
transport property is extended in some jurisdic¬ 


tions, as shown infra § 449 b, to require the con¬ 
necting carrier to receive and transport over its 
lines suitable loaded cars of other companies. 

Reasonable regulations and conditions may be 
imposed with reference to the acceptance of goods 
from another carrier,®® however, and it has been 
held that no connecting carrier is bound to re¬ 
ceive goods tendered to it for transportation if 
at the time they are not in fit condition for ship¬ 
ment,®^ and that it may, as a condition of re¬ 
ceiving damaged goods, require indemnity against 
damages which may result from their condition.®^ 
So a carrier may refuse to receive goods for trans¬ 
portation when the goods will be exposed to pe¬ 
culiar and unusual dangers, such as a snowstorm 
of such violence as to tie up traffic,®^ or floods 
of such a character as fall within the legal defini¬ 
tion of an act of God and which threaten the ear¬ 
ner’s railroad tracks with inundation;®^ and the 
mere fact that the car containing the goods had 
been placed on a connecting earner’s track by 
the initial carrier does not affect the operation 
of this rule.®® Furthermore, the carrier may re¬ 
fuse to take a shipment unless the shipper agrees 
to make it subject to delay on account of a bridge 
on its line being out.®® That a connecting car¬ 
rier is entitled to demand prepayment of its charg¬ 
es before receiving or accepting the goods from 
the preceding carrier is shown supra § 315 b. 

After the goods are received by the carrier, its 
liability is that of common carrier of goods,®^ It 
then becomes the duty of the carrier to transport 
the goods to the end of its route with reasonable 
diligence and to exercise reasonable care for the 
preservation of the goods;®* but this is the extent 


43. Kan.—Goffee & Carkener v. Mis¬ 
souri Pac. R. Co., 276 P. 834, 128 
Kan. 245. 

44b Tex.—^Payne v. Reynolds, Civ. 

App., 239 S.W. 985. 

45b Mich. — Rockwell v. Grand 
Trunk Western Ry. Co., 250 N. 
W. 515, 264 Mich. 626. 

40L Ala.—National Park Bank of 
New Tork v. Ijouisville & N. R. 
Co.. 74 So. 69, 199 Ala. 192. 

47. US—The No. 37, N.T.. 53 S.Ct. 
328, 288 U.S. 239. 77 L..Ed. 721, re¬ 
versing:, C.C.A., The Car Float No 
37, 57 F.2d 144, reversing, DC.. 
The Talisman, 52 F.2d 691. and 
certiorari g 3 *anted New York Cent 
R. Co v. The Talisman, 53 S.Ct. 
85. 287 US. 587, 77 L-Ed. 513. 

10 C J. p 540 note 29. 

Duty of a carrier to receive and 
transport groods generally see su¬ 
pra 5 27. 


SwltcMnir Rue railroad, orgranized 
for purpose of switching cars for 
other carriers, and maintaining spur 
for delivery of fireight, was reguired 
to receive shipments of freight from 
all persons and to handle cars of all 
carriers under Intei^tate Commerce 
Act, although particular mterstate 
railroad owned and operated the 
switching company through owner¬ 
ship of its stock.—Kansas City 
Southern Ry. Co. v. Ft Smith Sub¬ 
urban Ry. Co., 22 S.W.2d 21, 180 
Ark. 492. 

48. IlL—Crane v. Taft, 203 IlLApp. 
253. 

49 . Me.—Dunham v. Boston, etc., R. 
Co., 70 Me. 164, 35 Am.R. 314. 

10 C.J. p 540 note 30. 

50. N.C—Randall v. Ri<dimond, etc., 
R. Co.. 13 S.E. 137, 108 N.C. 612. 

Tex.—Gulf, etc., R. Co. v. A. B 
Frank Co., CivApp., 48 S.W. 210. 
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51. Ga.—^Paramore v. Western R. 

Co., 53 Ga. 383. 

10 C.J. p 68 note 78. 

58. Tex.—Gulf, etc., R. Co. v. Frank. 
CivApp., 48 S.W- 210—^Missouri 
Pac. R. Co. V. Weisman, 21 S.W. 
426, 2 Tex Civ.App. 486. 

53. Mo.—Strother v. Atchison, T. & 
S. F. Ry. Co., App., 212 S.W. 404 
—Gray v. Wabash R Co., 95 S.W. 
983, 119 MoApp. 144. 

54. Mo.—Gray v. Wabash R. Co., 
supra. 

55. Mo.—Strother v. Atchison. T. & 
S. F. Ry. Co., App.. 212 S.W. 404. 

10 C.J. p 67 note 72. 

5G. Mo.—^Bowles v. Quincy, O. & Bl 
C. R. Co., App., 187 S.W. 131. 

57. N.Y.—Ijivingston v. New York 
Cent., etc., R. Co, 76 N.Y. 631. 

10 C.J. p 540 note 31. 

58. Pa.—UiTiTifMm Brothers v. Penn- 
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of its duty, and it is bound only to forward the 
shipment with reasonable diligence.59 However, 
until the goods are accepted by the connecting 
carrier, it docs not become liable to the owner 
as a common carrier;®® and, if the second car¬ 
rier has taken custody of the goods but something 
remains to be done before they are forwarded, 
it is liable only as warehouseman.®^ The connect¬ 
ing carrier is required to take notice of the au¬ 
thority of the forwarding carrier at the time the 
goods are tendered to it for transportation.®^ 
Where a statute requires a connecting carrier to 
receive and transport all freight delivered to it 
by any other line, receiving goods from the ini¬ 
tial carrier for transportation is not a ratification 
of the initial carrier's contract, but merely a com¬ 
pliance with the statute.®^ 

The owner may cdiange the destination of the 
goods by arrangement with the secxind carrier.®^ 

A connecting carrier notified of the time a 
shipment of cattle would arrive, if within the 
time limit prescu'ibed by statute as the maximum al- 
low'ed for cxmfining cattle without food, water, or 
rest, must receive them in the absence of notice 
to the shipper or initial carrier of insuflEcuent 
pens.®® 

§ 420. Duty to Furnish Suitable Cars 

and Other Facilities 

A connecting carrier is liable for damages resulting 


from Its failure to provide suitable cars and other facili¬ 
ties, and this rule applies notwithstanding it used the 
same cars In which it received the goods from a con¬ 
necting line. 

A connecting carrier is bound to provide suitable 
cars and facilities for the transportation of goods 
intrusted to it for carnage and is liable for loss 
or injury resulting from its failure to do so.®® As 
shown infra § 449 b, the connecting carrier is not 
bound to receive and transport cars which are not 
in a suitable condition for further transportation; 
nevertheless, if it does accept defective cars for 
transportation, it will be liable for loss or mjury 
to the shipment sustained by reason of such defec¬ 
tive condition, and it cannot relieve itself from 
damages resulting from a breach of its duty to 
furnish satisfactory and suitable cars by showing 
that It carried the goods in the same cars in which 
it received them from a connecting line,®*^ or that 
goods of the kind damaged were customarily ship¬ 
ped in the unsuitable type of cars employed ;®8 and, 
although the contrary view has been taken,®® it 
has been held that it cannqt avoid liability on the 
theory that it was under no duty to break the 
seals on the cars and examine the shipment when 
it was delivered to its line for transportation."^® 
Where a earner receives a car from a preceding 
carrier and undertakes to transport the goods m 
it, it thereby makes the car a part of its own 
agency and means of transportation and is liable 
to the same extent as though the car were its 
own.^1 


sylvania R. Co., 5 Pa,Dist. & Co. 
182. 

10 C.J. p 540 note 32. 

50. Tex.—Chicago, etc., R. Co. v. 
Kapp, 83 S.W. 233, 37 Tex.Civ. 
App. 203. 

00. Mo.—Strother v. Atchison. T. & 
S. F. Ry. Co.. App., 212 S-W. 404. 
10 aj. p 540 note 34. 

OH. Mass—Judson v. 'W'estem R. 
Corp.. 4 Allen 520. 81 Am.D. 718. 

62. Ohio.—^Maynard Coal Co. v. Chi¬ 
cago, EZ. & S. Ry. Co.. 4 Ohio App. 
459. 

6 ^ Tex.—Ponder v. Crenwelge, Civ. 
App., 203 S.W. 1125. reversed on 
other grounds Crenwelge v. Pon¬ 
der, Com App.. 228 S.W. 145. 

©A Ga.—Central of Georgy Ry. Co. 
V. Council Bros., 136 S.E. 418, 163 
Ga. 494, 61 A.Ii.R 1304—Central 
of Georgia Ry. Co. v. Council 
Bros, 137 S.E. 569, 36 Ga.App. 573. 
10 C.J. p 540 note 37. 

65. La.—Jenmngs v. Missouri Pac. 
R Co, 134 So. 694, 172 La. 522. 

66 . Ga.—Sperry Flour Co. v. Atlan¬ 
tic Coast Line R. Co., 189 SB. 278, 
54 GaA.pp. 725. 


Iowa.—B. H. Emery & Co. v. Chica¬ 
go, B. & Q. R. Co, 170 N.W 540, 
186 Iowa 1156, rehearing denied 
173 NW. 12. 186 Iowa 1156. 

N.C.—Aydlett v. Norfolk-Southern R. 

Co.. 89 S.E 1000, 172 JST.a 47. 

10 C.J. p 86 note 29—p 122 note 36 

m ( 2 ). 

67- Ga.—Sperry Flour Co. v. Atlan¬ 
tic Coast Line R Co., 189 S E. 278, 
54 Ga.App 725. 

Mass —^Bonfiglio v. New York, N. 

H. & EL R Co., 198 N.E. 236. 

Mich.—^BL Ginsberg & Sons v. Wa¬ 
bash R. Co.. 189 N.W 1018. 219 
Mich 665, 28 ALR. 518, affirmed 
Ginsberg v. Wabash R. Co, 193 N. 
W. 286. 222 Mich. 560. 

Minn—Gteo B Higgins & Co. v. Chi¬ 
cago. B. & Q R. Co.. 161 NW, 145, 
135 Minn. 402, L.RA.1917C 507. 

10 C.J- p 90 note 70 Ca3, p 540 note 
41. 

Statatoxy Joint liability 

In view of a statute providing that, 
on proof made by shipper that prop¬ 
erty has heen destroyed or i^amsged 
m transit between place of shipment 
and place of destination, the liability 
of the common earner attaches to all 
defendants, and judgment shall be 
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entered against all unless one or 
more prove that it was not liable, in 
an action for damages to a shipment 
of seed peas, notwithstanding a flnd- 
mg that the failure of the receiving 
earner to furnish a proper car was 
the proTTimate cause of the damage^ 
m the absence of proof to the con¬ 
trary, the connecting earner must he 
held jointly liable with the receiving 
carrier.—Feelyater v. Chicago, M. & 
St. P. Ry. Co., 190 N.W. 193, 178 Wis. 
362. 

06. Mass.—Bonfiglio v. New York, 
N. H. & H. R Co, 198 N.E. 236. 
66 - Tex —Davis v. Standard Rice 
Co. Civ App., 293 S.W. 593. 

Ikeak discovezable only from Inside 
A carrier is not liable for injury 
from a leak of a sealed car m which 
It received a shipment from another 
road, the leak being discoverable 
only by inspection from the inside, it 
not being required or authonzed to 
break the seal for such purpose.— 
Davis V. Standard Rice Co., Tex.Civ. 
App, 293 SW. 593. 

7a Ga—Sperry Flour Co. v, Atlan¬ 
tic Coast Line R. Co., 189 S.E 278, 
54 GaA.pp. 725. 

71- Iowa—B. H. Emery & Co. v. 
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The liability of the carrier is not an absolute 
one, however, but results only in case of its fail¬ 
ure to exercise due care, skill, or diligence. Such 
liability rests on negligence, some fault on its 
part, as its failure properly to inspect the ve¬ 
hicles before continuing the shipment,^^ and it is 
not liable for injuries resulting from a defect 
which was unknown to it and not discoverable on 
reasonable inspection.'^^ Furthermore, apparent 
limitations of the rule have been announced in 
the case of cars of the initial carrier used for 
shipments under contracts for through transpor- 
tation,^^ or for shipments of fruit,^® especially 
where such cars are accompanied by messengers 
of the imtial carrier.76 

A carrier receiving from another carrier cattle 
for shipment is liable for injuries to the cattle 
caused by placing them in pens without shelter 
and too small to accommodate them properly, and 
allowing them to remain therein for a day in the 
sun without food or water, although it may not 
be liable for not holding a train for the cattle ;77 
and, where the shipper informed the agent of a 


connecting carrier before delivery of the cattle 
to the connecting carrier that such carrier's stock- 
yard was infected, the information was sufficient 
to put the carrier on inquiry as to the condition of 
its yard, rendering it negligence on its part to 
unload the shipment in such yard for feeding and 
vratering, as required by the federal statute, with¬ 
out investigation.76 

§ 421. . Care of Goods in Transit 

It is the duty of a connecting carrier to exercise rea- ' 
sonabfe care to protect a shipment from injury during 
transportation. 

As heretofore shown, §§ 61-62, it is the duty of 
the carrier when goods of a perishable nature are 
accepted by it for shipment to see that its cars 
are properly ventilated in transit, and also to see 
that the cars are kept reasonably cool, if the goods 
are of a character which require it. This rule 
ordinarily applies to connecting carriers as well as 
to initial carriers, where they accept for trans¬ 
portation cars of another company whose con¬ 
tents reqmre ventilation and refrigeratpion,^® and 


Chicagro. B. & Q R. Co, 170 NW.; 
540. 186 Iowa 1156. reheannff de-1 
Hied 173 N.W. 12. 186 Iowa 1156. 
Hficli—H. Ginsberg & Sons v. Wa¬ 
bash R. Co., 180 N.W, 1018, 219 
3ffich. 665, 28 A.Ii.R. 518, afBrmed 
Ginsberg v Wabash R Co-, 193 N. | 
W. 286, 222 Mich. 560. j 

MiTin,—Geo B Higgins & Co. v. Chi¬ 
cago, B. & Q. R. Co., 161 N.W. 145, 
135 MiJin. 402, L. R.A.1917C 507, 

10 C.J. p 87 note 30, p 90 note 70 [aj, 
p 541 note 46. 

Minn-—Geo. B. Higgins & Co. v. 
Chicago, B. & Q. R. Co., supra. 

73- HL—Golden Gram Millmg Co. v. 
St. liOiiis, S. & P. R Co. 226 HL 
App 116. 

Tex.—Davis v. Standard Rice Co., 
Civ.App., 293 S.W. 593. 

Salty conditioiL of car bottoms 

Where potatoes in sacks were m- 
Jured because bottoms of cars in 
which they were shipped were per¬ 
meated with salt, connecting ear¬ 
ner was not liable where by reason¬ 
able inspection it could not discover 
unfitness of cars.—Geo B. Higgins & 
Oo. V. Chicago, B. & Q R Co., 161 
N.W. 145, 135 Minn. 402, LiR»A1917C 
507. 

7A N.T.—Blount v, Pennsylvania R. 

Co.. 119 N.Y S. 65. 

10 C.J. p 540 note 43. 

TSw Iowa.—H. Emery & Co. v. 
Chicago. B. & Q. R Co, 170 N.W. 
540, 543, 186 Iowa 1156, rehearing 
denied 173 N.W. 12, 186 Iowa 1156. 
10 C.J. p 540 note 44. 

“Counsel for appellant vigorously 
argues that the defendant is liable 


for such damages as may have re¬ 
sulted from the shipment of the 
peaches in meat cars over its lines, 
that it was bound to furnish suit¬ 
able and properly equipped cars to 
msure reasonable protection to the 
fruit en route, and that by continu¬ 
ing the shipment in meat cars, it 
adapted the same as its own, and, 
therefore, [is] liable for any dam¬ 
ages resulting from the use thereof. 
While the duty rests upon the ear¬ 
ner to provide cars and other means 
reasonably proper and fit for the 
transportation of penshable goods, 
no court, so far as we are aware, has 
ever held that it is incumbent upon 
the earner to have on hand, at 
junction points, refngerator fruit 
cars properly cooled, ready to receive 
the contents of meat cars improperly 
used by an -imtial carrier- To so 
hold would impose a duty manifestly 
impossible of performance-”—E. H- 
Emery & Co. v. Chicago, B. & Q. R. 
Co, supra. 

76l Tex.—^Texas, etc., R. Co. v. 

Rackusm. Civ.App, 145 S.W- 734. 

10 C.J. p 541 note 45. 

77- Tex.—Andrews v. McGill, Civ. 
App, 179 SW. 1087, 

78i. Ala—Nashville, etc, R. Co. v. 
Farrell. 70 So. 986. 14 Ala.App. 380 

73- Iowa.—^E. H. Emery & Co. v. 
Chicago, B. & Q R. Co., 170 N.W. 
540, 186 Iowa 1156. rehearing de¬ 
nied 173 N.W. 12, 186 Iowa 1156. 
NT.—Bobzein v New Tork Cent. R 
Co.. 176 N.T.S. 407, 187 App.I>iv. 
767. 

10 C.J. P 541 note 50. 
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Duty to ire-dce 

The delivering carrier's failure to 
re-ice a car of bananas, received by 
it with knowledge that there was no 
messenger in charge, on the second 
day after the last icing, constitut¬ 
ed negligence, making it liable for 
resultmg damages, unless relieved of 
the duty to re-ice by the terms of the 
bill of lading, such carrier being au¬ 
thorized by its tariff to re-ice the 
car in the usual way; and, hence, 
where the messenger, without notice 
to the consignor or consignee, had 
left the train without leavmg direc¬ 
tions for re-icing, the earner was not 
relieved from liability for damage 
from its failure to do so, without 
having tried to procure instructions 
from the owner in accordance with 
ordinary procedure—Chicago, R. I. 
|& P, Ry. Co. V. George E. Shelton 
Produce Co., 291 S.W. 428, 172 Ark. 
1017. 

Extent of duty 

<1> If goods in a refrigerator car 
are sound when a earner takes them 
from an imtial earner, its whole 
duty is fulfilled if and when it thor¬ 
oughly re-ices the car as reasonablv 
necessary, and with fair diligence 
takes proper care of it over its line. 
—Daniels v. Northern Pac. Ry. Co., 
171 P. 1178, 88 Or 421. 

(2) A connecting or terminal ear¬ 
ner, handling an interstate shipment 
of perishable fruit, under ordinary 
circumstances, need not e'^amme it 
to see if the method of protection, 
whether by refrigeration or ventila¬ 
tion, chosen and contracted for by 
:fiiipper, is proving effective, with a 
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the carrier must obey the contract set forth in 
the bill of lading unless some unusual occurrence 
not within the reasonable contemplation of the 
contract has made it impossible or unreasonable 
to attempt to do so;^^ but a connecting carrier 
that had received fruit cars which had b6en load¬ 
ed by the consignor at the time of shipment over 
the initial carrier’s Ime, and ivhich were accom¬ 
panied by messengers whose duty it was to at¬ 
tend to the heating of the cars, was held not lia¬ 
ble for the failure to keep the cars at the proper 
temperature.*! A terminal carrier, although hav¬ 
ing the right to unload a shipment at the place 
where it was unloaded, does not have the right 
to unload in a negligent manner. *2 

In harmony with the general rules stated supra 
§§ 65-66, it is the duty of a connecting carrier 
of live stock to handle the shipment with a rea¬ 
sonable degree of care and caution.** Under a 
statute prohibiting a carrier of stock from con¬ 
fining the same for longer than a specified time 
without food and water, the connecting carrier 
must take notice of the length of time the animals 
have been confined by the previous earner,*^ and 
if the time limit expires while in the custody of 
the connecting carrier it must comply with the 
statute; otherwise it is guilty of negligence per 
se.*5 If an intermediate carrier’s violation of the 
statute is continued by the terminal carrier, the 
latter is also liable.** Although the shipping con¬ 
tract requires the shipper to care for live stock 


shipped, his duty therein ceases when the con¬ 
necting carrier prevents him from further ac¬ 
companying the shipment;*^ and a connecting car¬ 
rier may not urge as an excuse for its negligent 
failure to care for the stock that such duty was 
assumed by the shipper when the initial carrier 
refused to allow the shipper to accompany the 
stock and the connecting carrier knew it was un¬ 
accompanied ;** nor will a contractual provision 
that any expense incurred by the earner in caring 
for the animals should be collected from the con¬ 
signee relieve the connecting carrier of liability 
for negligence.** 

§ 422. Duty to Follow Routing Instruc¬ 

tions 

Connecting earners are bound to follow routing in¬ 
structions and are liable for losses resulting when they 
fail to do so. 

As heretofore shown in § 45, it is the duty of 
the initial earner to follow the routing instruc¬ 
tions given by the shipper, and a failure to ob¬ 
serve such instructions will render him liable for 
any loss directly resulting therefrom. Likewise, a 
connecting carrier, in receiving freight under a 
contract of shipment over several specified lines, 
owes a contract duty to the shipper not to divert 
the freight without the shipper’s consent, and if 
there is a breach of duty in this respect such ear¬ 
ner will be liable for any loss which occurs dur¬ 
ing** or as a result of®! the deviation. It is not 


view to cTiang^ingr the methods con¬ 
tracted for, if it reasonably deemed 
that substituting- another method 
would be more effective, and where 
grapes were shipped in a refrigera¬ 
tor car, using the ventilation process, 
and, on delivery to the terminal car¬ 
rier, it inspected the car as to its ex¬ 
ternal condition and likewise at des¬ 
tination, and there was nothing that 
would have justified it in failing to 
observe the requirements? of the bill 
of lading. It was not liable for negli¬ 
gence—Cassone v. New York, N. H 
& H. K. Co.. 123 A. 280, 100 Conn. 262 

80. Conn.—Cassone v. New York, N 
H. & H. N. Co., supra. 

81. Tex —^Texas, etc.. R. Co. v. 
Rackusin. CivApp., 145 S.W. 734. 

82. Ark —^Missouri Pac. R Co. v. 
Wellborn & Walls. 280 S.W. 18. 170 
Ark. 469, certiorari denied Missouri 
Pac. R Co. V. Wellborn, 47 SCt 
91. 273 US. 694, 71 l..Ed. 844 

83. Tex—Kansas City. M. & O. Ry 
Co. of Texas v. Com, Civ.App., 186 
SW. 807. 

10 C J. p 89 note 54 [b]. 

PaUure to follovr instiuctiozis 

In action against connecting car- 


[rier for damages to interstate ship- 
j ment of mules, defendant would be 
liable for consequences of its negli¬ 
gent failure to observe directions 
given by plaintiff to unload in cer¬ 
tain stockyards for feed, water and 
rest.—Chicago, R. L & G. Ry Co. v. 
JenRins, Tex.CivApp., 196 S.W. 679, 
error refused. 

Duty to unload and reload 

Under a statute making connecting 
lines the agents of each other, and 
making the contract of either with 
the shipper the contract of each, it 
was the duty of both connecting car¬ 
riers to unload and reload a shipment 
of cattle at the connecting point, if 
they should have been unloaded there 
in order to rest, feed and water them. 
—Galveston, etc., R Co. v. Jones, 
TexCivApp., 123 SW. 737. 

St Iowa—^Heisel v. Minneapolis & 
St li. R. Co., 171 NW 1177, 185 
Iowa 885 

10 C J. p 100 note 98, p 540 note 38 

Corpus Juris is cited and its state¬ 
ment of the rule of the text approv¬ 
ed and followed in Uynn v. Mellon, 
131 So 458. 460, 24 Ala.App. 144. 

85b Ala.—Liynn v. Mellon, supra. 
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liU.—^Jennings v. Missouri Pac. R. 

Co. 134 So. 694, 172 La. 522. 
sa Ala—^Lynn v Mellon. 131 So. 

458, 24 Ala.App. 144. 

87- Ala—Lynn v. Mellon, supra. 

88. Ind.—Chicago, 1 & L Ry. Co. v. 
Priddy, 115 N.E 266, 65 Ind.App. 
552 

89- Ind.—Chicago, L & L Ry. Co. 
V. Pnddy, supra. 

9a Mass.—Saxon Mills v. New York, 
etc. R. Co, 101 N.E 1075, 214 
Mass. 383 

10 C J. p 129 note 82. 

91- Mich.—Van Eeulen & Winches¬ 
ter Lumber Co. v Manistee & N. 
E R. Co., 193 N.W. 289, 222 Mich. 
682 

Omission of intermediate stop 
B^lure to stop shipment of lum¬ 
ber at B, an intermediate point on 
the Ime of the connecting carrier for 
kiln-drying, as directed by instruc¬ 
tion across the face of bill of lading 
and waybill, was held not the fault 
of the imtiaJ carrier, but of the con- 
nectmg earner, which deviated from 
the specified route; and the connect¬ 
ing carrier was accordingly held 11— 
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material to a connecting carrier’s liability for di¬ 
verting goods from the route specified that the 
change involved no greater expense or delay, nor 
greater risk of loss, so far as could be seen in 
advance, nor can the connecting carrier justify 
its breach in diverting a shipment by setting up 
shipping directions received from the prior car¬ 
rier;® 2 a shipper not a party to a waybill made 
by and for the convenience of connecting carriers 
IS not bound by it.®® Furthermore, the connecting 
carrier’s liability is not affected by the fact that 
other carriers forming a part of the line over 
which the goods were routed might also be liable 
under the bill of lading.®^ Where a shipment 
routed over specified connecting lines is diverted 
by the first two carriers without authority to a 
line not included in the contract, and that line 
received the shipment without sufficient shipping 
instructions^ the three carriers are jointly and sev¬ 
erally liable for loss resulting to the shipment®^ 

A terminal carrier, not being a party to the con¬ 
tract of routing, is ordinarily not liable for dam¬ 
ages resulting from improper routing by the ini¬ 
tial carrier.®® Where a terminal carrier over 
whose line goods were billed as part of a dis¬ 
patch route never received the goods by reason 
of a wrongful diversion thereof by a prior car¬ 
rier, It IS not liable for loss caused by such di- 
version.®^ 

§ 423. ‘ Duty to Deliver to Succeeding 

Carrier 

It is the duty of an Intermediate carrier at the end 
of its route to deliver the goods to the next carrier or 
notify it of their arrival and if acceptance is refused 
to notify the consignor or consignee. 


As between intermediate carriers, the duty of 
the one in possession at the end of his route is to 
deliver the goods to the succeeding carrier or to 
notify him of their arrival;®* and the former is 
not relieved of responsibility by unloading the 
goods at the end of his route and storing them 
in his warehouse without delivery or notice to, 
or any attempt to deliver to, his successor.®® The 
duty to make delivery to the succeeding carrier is 
not affected by the fact that no formal bill of 
lading or shipping contract had been executed.^ 
If acceptance is refused, the carrier should notify 
the consignor or the consignee without unreasona¬ 
ble delay and should store, or otherwise take care 
of, the goods while awaiting instructions, and, hav¬ 
ing done this, the liabihty of the carrier, as such, 
will cease, and the liability of a warehouseman 
will be substituted.^ Where, by the express terms 
of the contract the inland transportation of a ship¬ 
ment consigned to a foreigpi country is completed 
by storing the goods in a warehouse p ending ar¬ 
rival of the vessel to complete the transportation, 
the liability of the last railroad carrier is that of 
a warehouseman.® Where the contract of carriage 
has been performed, and the terminal carrier's 
relationship to the goods becomes that of ware¬ 
houseman, the obligation of the carrier, if any, 
to deliver to another earner m obedience to in¬ 
structions of the shipper, is that of a forwarder, 
and not of a carrier.^ 

Where a railroad company has, by building stock- 
yards, or by contract with a stockyards company, 
made adequate provision for the discharge of its 
duty as a common carrier with respect to live 
stock shipped over its line to a city, it is not re¬ 
quired by the common law to make delivery of 


able notwithstanding its contention 
that instead of a through billing, 
there should have been a local bill¬ 
ing to B, with a second billing, after 
drying, to point of destination.—Van 
Eleulen & "Winchester Lumber Co. v. 
Manistee & N. E. R. Co., 193 N.W. 
289, 222 Micb. 682. 

92. Mass.—Saxon Mills v. New 
York, etc., R Co., 101 NE. 1075, 
214 Mass. 383. 

9a. Tex—Qiiansih, A & P. Ry. Co. 
v. Warren, Civ.App., 198 S.W. 814. 

94. Mass.—Saxon Mills v. New York, 
etc., R Co, 101 NE. 1075, 214 
Mass. 383. 

95. Tenn—Drake v Nashville, etc, 
R. Co., 148 SW. 214, 125 Tenn. 
627. 

90. Tex.—^Houston, etc., R. Co. v. 


BucbaTiati, CivApp., 84 SW. 1073. 
10 C J p 541 note 55. 

97. Mass.—Saxon Mills v. New 
York, etc., R. Co., 101 N.BL 1075, 
214 Mass. 383. 

98. IJ.S.—The No. 37, N.Y., 53 S.Ct. 
328, 288 U.S. 239. 77 I-.Ed 721. re¬ 
versing, C.CA., The Car Float No. 
37, 57 F.2d 144, reversing, D.C, 
The Talisman, 52 F.2d 691, and cei^ 
tiorari granted New York Cent. R 
Co. V. The Talisman, 53 SCt. 85. 
287 U.S. 587. 77 B-Ed. 513 

Tex.—Quauah, A & P. Ry Co. v. 

Warren. Civ.App.. 184 S W. 232. 

10 C.J p 541 note 58 
Delivery or tender of dellvexy 

Each succeeding carrier must make 
delivery or at least tender of deliv¬ 
ery to the next carrier to relieve it¬ 
self from further obligation.—Mal¬ 
lory S. S. Co. V. Garfield, aC.AN.Y, 
10 F.2d 664, certiorari denied Gar-1 
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field V. Mallory S. S Co.. 47 SCt. 97, 

273 U.S. 703. 71 L.Ed. 848. 

95- W.Va.—Lewis v. Chesapeake, 
etc, R. Co.. 35 S.E. 908, 47 W.Va. 
656. 81 Am.S.R. 816. 

10 C J. p 541 note 58. 

jl- Mass.—Saxon Mills v New York, 
etc., R. Co., 101 N.E. 1075. 214 
Mass. 383. 

2. U.S.—Buston v. Pennsylvania R 
Co, Pa., 119 P. 808, 56 C.CA. 320, 
affirmmg, CC.. 116 P. 235, and cer¬ 
tiorari denied 23 S.Ct 850, 189 U, 
S. 511. 47 L.Ed. 923. 

3. La.—Coate Bros, v New Orleans 
TermmaJ Co., 72 So. 678, 139 Ija. 
958. 

4b Va.—Jennings Automatic Dump 
Body V- VirgiTiiAn Ry. Co., 119 S-E. 
147, 137 Va. 207. 
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Stock consigned to such city to connecting roads 
for delivery at other stockyards therein.^ 

§ 424. - LriabOity for Loss or Injury 

a. Carrier liable for loss or injury on 

its own line 

b. Carrier liable only for loss or injury 

on its own line 

a. Carrier Liable for Loss or Injury on Its Own 
Line 

(1) In general 


(2) Effect of through contract of initial 

carrier 

(3) Effect of federal legislation 
(1) In General 

Each intermediate or terminal carrier is responsible 
for actionable damage occurring on its own line- 

Subject to the defenses discussed generally su¬ 
pra § 75 et seq,® intermediate and terminal car¬ 
riers are each responsible for loss or damage oc¬ 
curring on its own Ime^ or while the goods are m 
possession of another carrier acting merely as 


Sb TJ S.—Central Stock Yards Co. v. 
Louisville & N. R. Co., Ky., 118 F 
113. 55 CCA. 63, 63 L,R.A. 213, 
affirmed 24 S-Ct. 339, 192 U.S. 568. 
48 L£d. 565. 

a. fault of idiippex or ooiudariLee 
(1) Neglig-ence of shipper m load- 
insr goods to be carried in interstate 
commerce is a good defense in an ac¬ 
tion against terminal earner for 
damages—C. Johnson Motor Co. 
V. Payne. 107 S.E. 252, 116 S.C. 171. 
Contra Walter v. Alabama Great 
Southern R. Co, 39 So 87, 142 Ala. 
474—^McCarthy v. Louisville, etc., 
R. Co. 14 So. 370. 102 Ala. 193. 48 
Am.S.R. 29—10 C J. p 542 note 69. 
<2) So the terminal carrier is not 
liable for value of potato shipment, 
sold when shipment was not called 
for and the consignor refused to give 
disposal orders.—McCarthy v. Penn¬ 
sylvania R. Co., 97 Pa.Super. 570. 
fraud 

Where connecting carrier, pursu¬ 
ant to single contract of shipment, 
placed car of silver ore on siding 
for sampling by shipper's agent, con¬ 
sented to removal of ore from car 
for samplmg, left car to be reloaded 
when sampling process was finished, | 
and knew upon reloading that there 
was a shortage in the number of 
hags, and where earner under like 
conditions temporarily delivered con¬ 
siderable ore for sampling, the sepa¬ 
ration of silver metallics or nuggets 
from other ore and placing them in 
the car was not a fraud on the car< 
Tier, releasmg it from liability for 
loss of the silver by theft, such car¬ 
rier being chargeable with notice of 
process of sampling, and being 
hound by knowledge of its agent ac¬ 
quired in receipting for ore.—Siebert 
v. Erie R Co, 179 N.Y.S. 136, 189 
App.Div, 586. 

A connecting carrier is not liable 
for damage to penshable goods 
though it delayed the shipment 
where free 2 ang was the proximate 
cause of the damage, and would have 
occurred had there been no delay.— 
Mount Arbor Nurseries v New York, 
a & St. L. R. Co., 273 S.W. 410, 217 
MoJlpp. 31. 


Seizure of goods 

(1) Seizure of goods by customs 
authorities m a foreign port excuses 
the connecting 4amer for failure to 
deliver them to the consignee.—Cen¬ 
tral of Georgia Ry Co. v. Evans, 157 
SE 313, 172 Ga. 53, answers to cer¬ 
tified questions conformed to 159 S. 
E. 877. 43 Ga-App. 683. 

(2) Seizure of goods under legal 
process as excuse for nondelivery 
generally see supra §§ 187—189. 

7- TJ S —Galveston Wharf Co. v. 
Galveston, HL & S. A Ry Co., 52 
set. 342. 285 US. 127, 76 LEd 
659, affirming Galveston, H. & S 
A Ry. Co V. American Grocery 
Co.. 36 S.W.2d 985, 122 Tex. 1. cer¬ 
tiorari granted Galveston Wharf 
Co. V. Galveston H. & S. A. Ry 
Co., 52 S.Ct. 41, 285 U.S. 608, 76 
LEd. 521, and affirming Galveston, 
H & S A. Ry. Co. v. American 
Grocery Co., Com~App., 25 S W 2d 
588, which reversed Galveston 
Wharf Co v. American Grocery 
Co., Civ.App.. 13 SW.2d 983. 

Ala.—^Lynn v. Mellon, 114 So. 680, 21T 
Ala 75—Southern Ry. Co. v. J. H 
White Mercantile Co., 93 So. 395, 
207 Ala. 520—James v. Alabama 
Great Southern R. Co, 81 So. 582, 
202 Ala 640—-Louisville & N. R. 
Co. V. Johnson, 88 So. 925, 18 Ala 
App 691- 

Ark.—Chicago, R. L & P- Ry. Co. v. 
George B. Shelton Produce Co., 
291 S.W. 428, 172 Ark. 1017. 

Iowa—^Erisman v. Chicago, B & Q. 

R. Co, 163 NW. 627, 180 Iowa 759 
Ky—Southern Ry. Co. v, Avey, 191 

S. W. 460. 173 Ky. 598. 
Minn.---Tr-»nsen-Peterson Co. v. At¬ 
chison, T & S P Ry. Co., 205 N. 
W 605. 165 Minn. 43. 

Mo.—Conley v. Chicago, B. & Q R. 

Co, 183 S.W 1111, 192 Mo.App 534. 
N Y.—Siebert v Ene R. Co., 179 N.Y 
S. 136, 189 App.Div. 586—^Ebnil 

Grossman Mfg Co v. New York 
Cent R. Co., 169 N.Y.S. 213. 181 
App.I>iv- 764—American Cotton 
Products Co. V. New York Cent. R 
Co., 255 N.Y.S. 672. 142 Misc. 821 
SC—^Barwick v. Northwestern R. 
Co. for South Carolina, 104 S E. 
545, 115 S C. 123. 
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Tex.—Beaumont. S. L & W. R. Co. 

V. Farmers’ Co-Op Sweet Potato 
Curing Co. of Rosepme, La, Civ- 
App, 298 SW. 454 

10 C.J. p 541 note 62 
Ckixpus Juris is quoted and cited 
with approval. 

Ky —^Makeever v Georgia Southern & 
F- Ry. Co., 294 SW. 144. 149. 219 
Ky- 699. 

Wis —Bassett v. Chicago & N. W'. 
Ry Co.. 171 NW. 749, 751. 168 
Wis. 617, rehearing denied 171 N. 

W. 752. 168 Wis 617. 

Fault of initial carrier 

Where steel rails were shipped un¬ 
der a nonnegotiable bill of lading m 
which the shipper was named both 
as consignor and consignee, the ship¬ 
per attaching a draft against the 
purchaser of the rails to the bill of 
ladmg and forwarding it to a bank, 
and also sending to tbe purchaser 
a copy of a earner's certificate of 
weights, and the earner delivered the 
shipment to a connectmg earner 
without notifying it of the outstand¬ 
ing bill of lading, and the connecting 
carrier allowed the rails to be loaded 
on a steamer for export under orders 
of the imtial earner, the connecting 
earner was liable to the shipper for 
conversion, notwithstanding it had 
acted as agent of the initial carrier, 
which Itself was a wrongdoer and 
could not authorize delivery of the 
shipment to any one except the true 
owner, but the connecting carrier 
was, as between itself and the initial 
carrier secondarily liable, since the 
initial carrier, to perform its duty 
of carriage chose the connecting ear¬ 
ner as Its agency, and the connecting 
carrier was bound only to deliver ac¬ 
cording to directions given it by th*» 
initial earner. In such case the 
steamship company which received 
the property from the connecting 
earner under the belief that it be¬ 
longed to another than the true own¬ 
er, because of the failure of the mi- 
tial carrier to comply with its duty, 
was an innocent sufterer by the neg¬ 
lect of the imtial earner, and as be¬ 
tween it and such earner was not 
liable in an action by the shipper — 
Pacific Car & Foundry Co. v. North- 
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its agent and a connecting carrier in possession 
of the goods at the time of the loss is not entitled 
to escape liability upon the ground that it was 
acting as the agent of another carrier.^^ So the 
fact that each acts in the transportation as the 


agent of the contracting carrier furnishes no legal 
reason why it should not be held liable.^® If all 
the damages occurred on the line of one of the 
connecting carriers, the whole amount is recov¬ 
erable from it.^1 Where by reason of the neg- 


ern Pac. Ry. Co., 212 P. 159, 123 
Wash 98. 

l^iahHity as insozer 

In the ordinary shipment of in¬ 
animate objects without an inherent 
vice, in absence of a contract to the 
contrary, the terminal carrier is an 
insurer, e^ccept as to injuries by the 
act of God or the public enemy, and 
responsible for injury to such ob¬ 
jects occurring on its line without re¬ 
gard to negligence—Cassone v. New 
York. N H & H. R. Co.. 123 A- 280. 
100 Conn. 262. 

Hond^vmry 

Consignee who proved delivery to 
connecting earner was entitled to re¬ 
cover for nondelivery if connecting 
carrier failed to deliver—Louisiana 
& N. W. R Co- V. J. P. Machen & Co., 
294 S.W. 714. 174 Ark. 122. 
Wrongful detention 

Where the shipper gave proper di¬ 
rections for the shipment of the 
goods, but the shipment miscarried 
as a result of the initial carrier's 
negligence, the initial carrier in that 
respect was the agent of the temmnal 
carrier, and the shipper can recover 
from the terminal carrier in detmue 
for wrongful detention of the goods. 
—^Louisville & N. R. Co. v. James, 86 
So 906, 204 AJa. 604—^Johnson v. Ala¬ 
bama Great Southern R. Co, 81 So 
584. 202 Ala. 642—^James v. Alabama 
Great Southern R. Co. 81 So. 582, 202 
Ala. 640—^Louisville & N. R. Co v. 
Johnson, 88 So. 925, 18 AlaApp. 691. 

Acceptance of delayed ddivexy 

Connecting carrier, by accepting 
delayed dehvery of cattle from initial 
carrier, assumes all liability for the 
shipment.—Jennings v. Missouri Pac. 
R. Co., 134 So. 694, 172 La. 522. 

SL U.S.—Missouri Pac. R. Co. v. 
Reynolds-Davis Grocery Co, 45 S. 
Ct. 516. 268 Pr.S. 366, 69 LRd. 1000 , 
afflrmmg 257 S W. 70, 161 Ark. 579. 
Ga—Southern Ry Co. v. Waxelbaum 
Produce Co, 90 S £ 987, 19 Ga_App 
64. 

Tex.—Texarkana & Ft. S. Ry. Co. v. 
Brass. ConuApp, 260 S.W. 828, af¬ 
firming, Civ-App., 245 SW. 457, re- 
hearmg overruled, Com.App, 262 S. 
W. 737—Rio Grande, E P. & S. P. 
R. Co V. Kraft & Madero, Civ.App., 
212 SW. 981, di«sTnissed for want 
of juridiction. 

Wash—Leddy v. Great Northern Ry. 

Co. 210 P. 354, 122 Wash. 136. 
Switching caxzier 

(1) Where defendant intermediate 
carrier undertook to deliver two car¬ 
loads of mules to a certam point, and 
neither the shippmg contract nor the 


waybills made any mention of a 
switching company employed to 
switch the cars from the end of de¬ 
fendant’s line to the connecting ear¬ 
ner, defendant was liable for the 
negligence of the switching company 
m confinmg the mules too long with¬ 
out food and water, since, under the 
circumstances, the switching com¬ 
pany was agent for the carrier.— 
Leddy v. Great Northern Ry. Co, 210 
P. 354. 122 Wash. 136. 

(2) The mere fact that after ar¬ 
rival of shipment at destmation over 
line of defendant, it was delivered 
to consignee by another railroad, was 
held not to make the latter road the 
last earner, in view of other facts 
in case—Southern Ry. Co. v. Waxel¬ 
baum Produce Co., 90 S.EL 987, 19 Ga. 
App. 64. 

(3) So a railroad, designated in 
through bill of ladmg as the last 
of the connecting carriers, is liable, 
as delivering earner, for loss of a 
portion of the goods sustained while 
car was in possession of switching 
carrier employed by last connecting 
earner to switch car from point on 
its Ime within city desig^nated in bill 
of ladmg, as point of destination, to 
consignee’s warehouse withm such 
city, since such switehjng earner 
was not named m bill of lading, did 
not receive any part of joint through 
rate, and was simply agent of other 
earner for purpose of delivery — 
Missouri Pac. R. Co. v. Reynolds-La- 
vis Grocery Co., 45 S-Ct. 516, 268 IT. 
S 366, 69 Lf.Ed. 1000, affirming 257 
S.W. 70, 161 Ark. 579. 

(4) ITnder these circumstances it 
was said that although the other 
railroad switched the car at its des¬ 
tmation to the consignee’s door, un¬ 
der a switching arrangement where¬ 
by it received payment according to 
mterstate commerce comTnission 
tariff rules, the application of such 
rules did not make the switching 
earner liable for goods lost, under 
the mterstate liability rule —Mis- 
soun Pac. R. Co. v. Reynolds-Davis 
Grocery Co., 257 SW. 70, 161 Ark. 
579, certiorari granted 44 S.Ct. 636, 
265 TT-S. 577, 68 L Ed. 1188, and af¬ 
firmed 45 S.Ct. 516, 268 US. 366, 69 
L.Ed 1000. 

hi** 11 

In an action hy an initial carrier 
against connecting earners for prop¬ 
erty lost, where a connectmg earner 
employed a truckman to transport 
goods from the intermediate earner 
to its piers, it is as responsible for 
the acts of the truckman and his em¬ 
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ployees in dealing with the property 
delivered to them as though such 
acts were those of its own olficers.— 
Hill Steamboat Line v. New York 
Cent & H R R Co.. 158 N.Y S. 1084, 
94 Misc. 118, modified on other 
grounds Hill Steamboat Line 
Panama R. Co.. 160 N.Y.S. 1103. 97 
Misc. 22. 

9- U.S.—Galveston Wharf Co. v. 
Gralveston, H & S. A Ry Co, 52 S 
Ct. 342. 285 US. 127, 76 L Ed. 659, 
affirming Galveston, H. & S A Ry. 
Co. V- American Grocery Co, 36 S. 
W 2d 985, 122 Tex. 1, certiorari 
granted Galveston Wharf Co. v. 
Galveston, BL & S. A Ry. Go, 52 
S Ct. 41, 285 U.S. 60S. 76 L Ed. 521, 
and affirming Galveston, H & S A 
Ry. Co. V. American Grocery Co, 
Com App., 25 SW.2d 588, which re¬ 
versed Galveston Wharf Co. v. 
American Grocery Co, Civ.App., 13 
SW2d 983. 

Cases distmgni^ed 

"The case of Missouri Pacific R. 
Co V. Reynolds-Davis Grocery Co., 
Ark.. 45 S.Ct. 516, 268 U.S. 366. 69 
L.Ed. 1000, upon which the petition¬ 
ers rely, is not in point. There, the 
Missouri Pacific:, the delivering car¬ 
rier named in the bill of lading, had 
employed the St. Louis-San Francis¬ 
co to perform a switching service in 
making the required delivery at the 
place of destination. The court held 
that the Missouri Pacific was the de¬ 
livering carrier and was liable as 
such; it cMiuld not defeat that lia¬ 
bility by the employment of an agent 
for service at the terminal. In the 
present case, the wharf company was 
the connectmg carrier m possession 
of the goods at the tune of the loss, 
and was responsible accordingly.”— 
Galveston Wharf Co. v. Galveston, 
H. & S A Ry. Co, 52 S.Ct 342. 344, 
285 U.S. 127, 76 L.Ed. 659. affirming 
Galveston, H. & S. A Ry. Co. v 
American Grocery Co., 36 SW.2d 985, 
122 Tex. 1, certiorari granted Galves¬ 
ton "Wharf Co v. Galveston, H. & S 
A Ry Co., 52 S.Ct. 41. 285 U.S 60S, 
76 LEd 521, and affirming Galves¬ 
ton. H. & S. A Ry. Co. v. Amenr-m 
Grocery Co, ComApp., 25 S.W.2d 588, 
which reversed Galveston Wharf Co 
V. American Grocery Co., Civ.App., 
13 SW.2d 983. 

lOu Ky.—Makeever v. G^rgia South¬ 
ern & F. Ry, Co.. 294 S.W. 144, 219 
Ky. 699. 

10 C.J. p 542 note 63. 

11- Ky.—^Makeever v. Georgia South¬ 
ern & F Ry. Co., supra. 

10 aJ. P 542 note 64. 
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ligence of each carrier damages occur on each 
line, the carriers are jointly and severally liable 
for the whole damage, and the whole'damage suf¬ 
fered may be recovered from either,i 2 although 
there is some authority to the contrary.^^ The 
fact that a shipment of goods has been injured 
by connecting carriers before being turned over 
to the terminal carrier does not relieve the latter 
from using ordinary care to avoid further injury 
to it; and if by the lack of ordinary care it does 
further injure the merchandise it w'lll be liable 
for such further injury,!^ A connecting carrier, 
guilty of negligently handling cattle received from 
the initial carrier is liable for the injuries caused 
thereby, although the initial carrier was negligent 
in delajring the delivery of the cattle and thus 
prevented the connecting carrier from taking them 
out on its first traiii-^5 The connecting carrier is 
in no way affected, however, by an admission in 
the initial carrier’s receipt showing delivery to 
the carrier in good order.^® 

In the absence of statutory provisions to the con¬ 
trary, a carrier whose tracks were used by the de¬ 


livering carrier and which had no other connection 
with the carriage is not liable for injuries to a 
shipment caused by the delivering carrier.^^ 

(2) Effect of Through Contract of Initial 
Carrier 

That the initial carrier makes a through contract of 
carriage does not ordinarily affect the liability of con¬ 
necting carriers. 

It is very generally held in the United States that 
the fact that the initial carrier makes a contract of 
through shipment with the shipper will not prevent 
the shipper from suing a connecting earner for loss 
or injury sustained on its own line,^* its liability be¬ 
ing fixed by the applicable valid terms of the origi¬ 
nal bill and except m a few cases, most of which 
have been overruled or disapproved,-® the rule 
laid down by the courts of England and Canada 
that, where the initial carrier has made such a con¬ 
tract there can be no recovery for loss or injury 
as against any but the initial carrier in the absence 
of a partnership agreement between the carriers^l 
has never obtained any foothold in this coimtry. 
While it is held in some'decisions, as shown infra 


lA. Ky.—Makeever v. Georgia South¬ 
ern & P. Ry. Co., supra. 

Wis.—Bassett v. Chicago & N. W. 
Ry. Co., 171 N.W. 749, 168 Wis. 
617, rehearing denied 171 N.W. 752, 
168 Wis. 617. 

10 C.J. p 542 note 65. 

Citing Ck>zpns Jhrls, the rule of 
the text has been approved and ap¬ 
plied in Bassett v. Chicago & N. W. 
Ry. Co.. 171 N.W. 749, 751, 168 Wis. 
617, rehearing denied 171 N.W. 752, 
168 Wis. 617. 

of live stodc 

Where racing mare, shipped over 
two railroadjs, was deprived of proper 
feed and water, mistreatment being 
partly attributable to first as well 
as to second railroad which handled 
her, second railroad was neverthe¬ 
less l^ble for whole damage; the 
two having been jomt tort-feasors.—' 
Bassett v. Chicago & N. W. Ry. Co., 
171 N.W”. 749, 168 Wis. 617, rehearing 
denied 171 N.W. 752, 168 Wis. 617— 

10 aj. p 542 note 65 [a]. 

11 Ga—Seaboard Air-Line R. Co. v. 
Priedman, 57 S.E. 778, 128 Ga. 316 

10 C.J. p 542 note 66. 

14. Ala.—lonm v. Mellon, 114 So 
680, 217 Ala. 75 | 

Mass.—Northern Industrial Chemical 
Co. V. Davis, 144 N-E. 64, 249 Mass 
246. 

Tex.—^Beaumont S. Ii. & W. R Co 
V. Farmers’ Co-op. Sweet Potato 
Curing Co. of Rosepine, Pa., Civ. 
App., 298 S.W. 454. 

10 C.J. p 542 note 67. 

Issuance of dean 

Tennmal carrier was free to re¬ 


fuse leaky shipment of castor oil, if 
not satisfied with condition of lad¬ 
ing, and, having accepted it and 
issued clean bill of lading, it assum¬ 
ed usual obligations of carrier— 
Northern Industrial Chemical Co v. 
Davis, 144 NJB. 64, 249 Mass. 246. 

15. Tex.—Andrews v. McGill. Civ. 
App., 179 S-W. 1087. 

16L Tex.—Texas, etc., R. Co. v. Kel¬ 
ly, Civ App, 74 SW. 343. 

10 C J. p 192 note 36. 

17. Ohio.—lEb'ie R. Co. v. Bender, 
Streibig & Co., 163 N.B. 50, 29 Ohio 
App. 262. 

18. tr,S.—Galveston Wharf Co. v. 
Galveston, BL & S. A. Ry. Co., 52 S. 
Ct- 342. 285 D.S. 127. 76 L Ed. 659. 
affirming Galveston, EL & S. A Ry. 
Co. V. American Grocery Co, 36 S 
W.2d 985, 122 Tex. 1, certiorari 
granted Galveston Wharf Co. v. 
Galveston, EL & S. A. Ry Co.. 52 S 
Ct- 41, 285 D.S. 608, 76 L.Ed. 521, 
and affirming Galveston. H & S. A. 
Ry. Co. V. American Grocery Co., 
ConuApp., 25 SW.2d 588. which re¬ 
versed Galveston Wharf Co. v. 
American Grocery Co, Civ.App, 13 
S.W.2d 983. 

N C.—^Reidsville Paper Box Co. v. 
Southern Ry, 99 SE. 23, 177 N.C 
351 

10 C.J. p 542 note 74, p 543 note 75. 

19- U S.—Galveston “Wharf Co. v. 
Galveston. H & S. A. Ry. Co. 52 
set 342. 285 U.S. 127. 76 L.Ed. 
659. affirmmg Galveston, EL & S A. 
Ry Co V. American Grocery Co, 
36 S.W2d 985. 122 Tex. 1, cerUo- 
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rari granted Galveston Wharf Co. 
V. Galveston, EL & S. A. Ry Co, 52 
S Ct 41, 285 D S 608, 76 L Ed. 521, 
and affirmmg Galveston, EC. & S A. 
Ry. Co. V. American Grocery Co., 
ComA.pp, 25 S.W.2d 588, which re¬ 
versed Galveston Wharf Co. v, 
American Grocery Co., Civ.App., 13 
SW.2d 983. 

TazUr pzovisloiL nnairafUii? 

Provision m tariff filed by the con¬ 
necting earner, that it should be li¬ 
able only for negligence does not af¬ 
fect Its liabihty to a shipper entitled 
to transportation of goods under the 
through bill of lading pursuant to 
which the carrier peiformea t he 
service.—Galveston Wharf Co. v. 
Galveston. H & S A. Ry Co, 52 S. 
Ct 342, 285 US 127, 76 D.Ed. 659, 
affirming Galveston, H. & S. A. Ry. 
Co. V American Grocery Co. 36 S W. 
2d 985, 122 Tex. 1, certiorari granted 
Galveston Wharf Co. v. Galveston, 
H. & S A Ry Co., 52 S Ct. 41, 285 
TT.S. 608. 76 L.Ed 521, and affirming 
Galveston. H & S. A Ry. Co. v. 
American Grocery Co , Com App , 25 
S W 2d 588, which reversed Galveston 
Wharf Co. v American Groceiy Co., 
Civ App., 13 SW2d 983. 

20- Ala.—Alabama Great Southern 
R. Co. V. Mt- Vernon Co, 4 So 356, 
84 Ala. 173 

Ga.—Southern Express Co. v. Shea, 
38 Ga. 519—^Mosher v. Southern 
Express Co., 38 Ga 37 
Ill*—Anchor Lme v. Dater, 68 Til, 
369. 

10 C.J. p 542 note 73. 

21. See 10 C.J. p 542 notes 70—72. 
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§ 436, that an action on the contract will not he, 
and that the remedy of the shipper is in tort, the 
weight of authority is to the effect that the through 
contract of shipment made with the initial carrier 
is binding on all connecting carriers who receive 
the goods.22 

(3) Effect of Federal Legislation 

The common-law liability of connecting carriers for 
damages occurring on their own lines continues under 
the Carmack amendment, such liability being measured 


by the valid applicable provisions of the original con¬ 
tract of carriage. 

Although the Carmack amendment renders the 
initial carrier liable for loss or injury to an inter¬ 
state shipment which it has accepted for transpor¬ 
tation, regardless of whether the loss or injury oc¬ 
curred on Its line or that of any connecting car¬ 
rier over which shipment is transported, such stat¬ 
ute does not have effect of abrogating the liability 
of an intermediate or terminal carrier to an action 
to recover for loss or injury occurring on its line^* 


22. N C.—Reidsville Paper Box Co. 
V. Southern Ry., 99 S.£L 23. 177 N. 
C 351. 

10 C.J. p 543 note 77. 

23. U S.—Missouri, K. & T. Ry. Co. 
of Texas v. Ward. Tex., 37 S-Ct. 
617, 244 TJ.S. 383. 61 KEd. 1213— 
John Iiysagrht, T-irmted, v. Lehifirh 
Valley R. Co, B.C.N.Y., 254 P. 351, 
affirmed. CCA., Lehigrh Valley R. 
Co. V. John Liysag^ht, Bimited, 271 
F. 906. certioran denied 41 S.Ct. 
625. 256 US. 704, 65 BEd. 1180, 
and error dismissed 42 S Ct. 53, 257 

U. S. 613. 66 IiEd. 397. 

Ala.—Southern Ry. Co. v. J. H. White 
Mercantile Co., 93 So. 395, 207 Ala. 
520—Nashville, C. & St. L. Ry. v. 
Abramson-Boone Produce Co., 74 
So. 350, 190 Ala. 271—Louisville & 
N R. Co. V Lynne. 71 So. 338, 196 
Ala, 21—<Jentral of Gieorgia Ry. Co. 
V Gillis Mule Co. 103 So. 906, 20 
Ala.App. 535, certiorari denied Ex 
parte Central of Georgia Ry. Co., 
103 So. 909, 212 Ala. 635. 

Ark.—^Missouri Pac. R. Co. v. Ameri¬ 
can BTuit Growers, 260 S.W. 39, 
163 Ark. 318. 

Ga—^Fleshnar & Adar v. Southern 
Ry Co. 127 S.E. 768, 160 Ga. 205, 
answers to certified questions con¬ 
formed to 128 S.E3. 78, 33 Ga.App. 
823—Southern Ry. Co. v. Moms, 
95 S.E. 284, 147 Ga. 729, reversing 
on other grounds Morris v. South¬ 
ern Ry. Co., 91 S.EL 878, 19 Ga.App 
495, conformed to 95 S.E. 741, 22 
Ga App 154—Central of Georgia 
Ry. Co. V. Tesbik, 92 S.E. 527, 146 
Ga 769, affirming Tesbik v. Central 
of Georgia Ry. Co., 91 S.E. 274, 19 
Ga App. 252, certiorari granted 
Central of Georgia R. Co. v. Tes¬ 
bik. 91 S E. 873, 146 Ga. 620—Davis 

V. Peacock, 113 SE. 697. 29 Ga. 
App 122—Southern Express Co. v. 
Turner, 103 S.E .802, 25 GaApp. 
625—Atlantic Coast Lme R Co. v. 
Stovall-Pace Co., 100 S.E. 657, 24F 
Ga-App 248—Cincinnati. BL & D 
By. Co. V. Quincey & Rogers, 91 
S E 220, 19 Ga App. 167—Southern 
Ry Co V. Waxelbaum Produce Co., 
90 SE 987, 19 Ga.App 64—Central 
of Georgia Ry. Co. v. Waxelbaum 
Produce Co, 89 S E. 635, 18 Ga. 
App 489, overrulmg Southern Ry. 
Co. V. Bennett, 86 S.E 418, 17 Ga. 


App. 162, and Southern Ry. Co. v. 
Savage, 89 SE. 634. 18 G^App. 489. 
Ill.—^ETeedman v. Erie R. Co, 246 
ULApp. 479. See Gallagher v. 
Grand Trunk Western Ry. Co., 207 
Ill App. 316. 

Iowa.—Erisman v. Chicago, B & Q. 

R Co. 163 N.W. 627, 180 Iowa 759. 
Ky—Makeever v. Georgria Southern & 
P. Ry. Co. 294 S.W. 144, 219 Ky. 
699—Southern Ry. Co. v. Avey, 191 

5 W. 460, 173 Ky. 598. 

La.—Coate Bros, v New Orleans 
Terminal Co., 72 So. 678, 139 La- 
958. 

Me—^Lewis Poultry Co, v. New Tork 
Cent. R. Co. 105 A 109. 117 Me. 
482. 

Mich.—Ginsberg v. Wabash Ry. Co., 
193 N.W. 286, 222 Mich. 560. af¬ 
firming H Ginsberg & Sons v. Wa¬ 
bash Ry. Co., 189 N.W. 1018, 219 
Mich. 665, 28 AL.R. 518. 

Minn.—TTansen-Peterson CJo, v. At¬ 
chison, T. & S. P. Ry. CJo., 205 N. 
W- 605. 165 Minn- 43. 

Miss.—Illinois Cent. R. Co. v. Mahon 
Live Stock Co., 71 So. 802, 111 
Miss. 496. 

Mo.—Amber v, Davis, 282 SW 459, 
221 Mo.App 448—American Fruit 
Growers v. Cleveland, C., C. & St. 
Ij. Ry, Co., App., 263 S.W. 488— 
Letner v. Missouri Pac. R. Co., 
App., 249 S.W, 155—Collier v. Wa¬ 
bash R. Co., App., 190 S.W. 969— 
Conley v. Chicago, B. & Q R. Co., 
183 S.W. 1111, 192 Mo App. 534. 
Neb.—McGinley v. Union Pac. R Co., 
263 N.W. 393. 129 Neb. 855—C. C. 
Whitnack Produce Co. v. Chicago 

6 N. W Ry. Co.. 178 N.W. 177, 104 
Neb. 587, certiorari g^ranted Chica¬ 
go & N. W. R. Co. V. C. C. Whit¬ 
nack Produce Co., 41 S Ct. 15, 254 
U S. 625, 65 L.Ed. 445. 

N-T.—Schlitten v. Hines, 186 N.T.S 
831, 196 AppDiv. 254—American 
Cotton Products Co. v. New Tork 
Cent R. Co.. 255 NT.S. 672, 142 
Misc. 821—Pacific Coast Borax Co 
V. Shippers’ Navigation CJo, 178 N. 
Y S. 182, 108 Misc 198 
N.C—Riff v. Yadkm R. Co., 127 S.E. 
588. 189 NC. 585. 

Ohio.—Oyler & Oyler v. Louisville 
& N R. Co.. 18 Ohio App. 481— 
Norfolk & Western Ry. Co. v. 
Dresbach, 8 Ohio App. 333. 
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S.CL—^Faulk v. Seaboard Air Line Ry. 

Co., 101 SE. 641, 115 S.C. 306 
Tenn.—^Nashville, CL & St. L. Ry. 
Co v. Southern Nursery Co., 3 
Tenn-App. 148. 

Tex.—Galveston, H. & S. R. Ry. Co. 

V. American Grocery Co., 36 S.W. 
2d 985, 122 Tex. 1, affirming. Com. 
App. 25 S W 2d 588, which revers¬ 
ed Galveston Wharf Co. v. Ameri¬ 
can Grocery Co., CivApp., 13 S.W. 
2d 983, certiorari granted Galves¬ 
ton Wharf Co v. Galveston, H & 
S. A Ry. Co., 52 SCt. 41. 284 U. 

S. 608, 76 LEd. 521, affirmed 52 S. 
Ct 342, 285 U.S. 127. 76 L.Ed. 659 
—Nation V. San Antonio Southern 
Ry. Co., 283 SW. 157, 115 Tex. 
431—^Burd v. San Antonio South¬ 
ern Ry. Co., Com.App., 261 S.W. 
1021, modifying San Antonio 
Southern Ry. Co. v. Burd. Civ App., 
246 S.W. 1060—^Beaumont, S. L. & 

W. R. Co. V. Farmers’ Co-Op Sweet 
Potato Curing Co. of Rosepine, La_, 
Civ.App., 298 S.W. 454. 

Utah.—^Barry v. Los Angeles & S- 
L. R. Co., 189 P. 70, 56 Utah 69. 
Va.—Southern Ry. CJo. v. Finley & 
Seymour, 102 S.E. 559, 560, 127 Va. 
132, disapproving “every expres¬ 
sion used in” Chesapeake & O. Ry. 
Co. of Indiana v. National of 

Commerce of Norfolk, 95 SE. 454, 
122 Va. 471, certiorari denied 38 S. 
Ct. 582, 247 US. 519, 62 L.Ed. 1246 
“which can fairly be construed as 
indicating that connecting and de¬ 
livering earners of an interstate 
shipment cannot be sued for their 
own negligence.” 

Wis.—^Bassett v, Chicago & N. W- 
Ry. Co, 171 N.W. 749, 168 Wis 617. 
rehearmg denied 171 N.W. 752, 168 
Wis. 617 

10 C.J. p 543 note 79. p 544 note 83 
[b]. 

Corpus JTiuis was cited with ap¬ 
proval. 

NY—Remington v. Barrett, 188 N- 

T. S. 174, 176, 196 App.Div. 838. 
Va.—Southern Ry. Co v. Finley & 

Seymour, 102 S.E. 559, 560, 127 Va. 
132 

Carrier acting as warehons<»mM 
Where delivering carrier holding 
goods as warehousemaTi for shipment 
to foreign port negligently stored 
them in a leaky warehouse, the CJar- 
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or caused by its negligence and any damag¬ 
es occurring on a connecting carrier’s line may, 
notwithstanding the Carmack amendment, be re¬ 
covered in an action brought directly against the 
carrier causing the injury,-® or against such car¬ 
rier and the initial earner jomtly,26 although the 
view has been taken that the statutory and common- 


law remedies may not be prosecuted under one 
cause of action 27 The bill of lading required to be 
issued by the initial carrier on an interstate ship¬ 
ment governs the entire transportation and fixes the 
obligations of all participating carriers to the extent 
that the terms of the bill of lading are applicable 
and valid ,-28 the liability of any carrier in the 


mack amendment is no defense to an 
action against such carrier for neg¬ 
ligence—Ooate Bros, v. New Orleans 
Terminal Co., 72 So. 678, 139 lia. 
95S 

Cases distiiigxdslied 

“Appellee is mistaken in its con¬ 
tention that this court held m Loon¬ 
ey V. Oregon Short Line R Co., Ill 
N.E. 509. 271 Ill. 538, that no suit 
can he maintained against any car¬ 
rier in an interstate shipment, other 
than the initial earner, for loss or 
damage to the shipment caused by 
its own negligence. The holding in 
that case is that no suit under the 
Carmack Amendment can he main¬ 
tained against any earner of an in¬ 
terstate shipment other than the ini¬ 
tial carrier, whose duty under that 
amendment is to issue the hill of lad¬ 
ing. The facts stated in that case 
clearly show that the suit was 
brought directly under the Carmack 
Amendment against a connecting 
carrier, and this court merely held 
that the right of action given by that 
amendment was solely' agamst the 
initial carrier. The decision in that 
case is entirely in harmony with the 
decision of the Supreme Court of the 
United States in the case of Georgia, 
F. & A. R Co. V. Bllsh Milling Co, 
Ga., 36 set. 541, 241 U,S. 190, 60 L. 
Ed- 948. In this latter case the court 
held that the terminal carrier is not 
relieved from liability for misdeliv¬ 
ering an interstate shipment by the 
provisions of the Carmack Amend¬ 
ment. . . - The effect of the hold¬ 
ing is that, if in such a shipment a 
connectmg earner is sued, the rights 
and remedy of the shipper are to be 
determined under the federal laws 
existing prior to the enactment of 
the Car m ack Amendment.**—Penning¬ 
ton V. Grand Trunk Western Ry. Co, 
115 N.E. 170. 172, 277 lU. 39, revers- 
mg 119 IlLApp. 479. 

24. Ga.—Sperry Flour Co. v. Atlan¬ 
tic Coast Line R. Co., 189 S E 278, 
54 Ga.App. 725. 

N.C—Aydlett v. Norfolk-Southern 
R Co., 89 SE. 1000, 172 N.a 47. 

25- U.S.—^Missouri, K. & T. Ry. Co. 
of Texas v. Ward, Tex., 37 S.Ct. 
617, 244 US. 383. 61 L Ed. 1213 
Ind—^Pittsburgh, C, C. & St. L. R 
Co V Larosa, 131 NE 22, 75 Ind 
App 475. 

N.C.—Gillikin & Edwards v. Norfolk 
Southern R Co., 93 SE. 469, 174 
N.C. 137. 


Tex.—Galveston, H & S A Ry Co v 
American Grocery Co, 36 S W 2d 
985, 122 Tex. 1, aifirming. Com App , 
25 S.W.2d 5S8, which reversed Gal¬ 
veston Wharf Co. v. American 
Grocery Co, Civ App., 13 S W 2d 
983, certiorari granted Galveston 
Wharf Go. v. Galveston, H. & S 
A. Ry. Co, 52 set. 41, 2S4 US. 
60S. 76 LEd. 521. affirmed 52 S. 
Ct 342. 285 U.S. 127. 76 LEd. 659 
—^Texas & P. Ry. Co v. West 
Bros.. Com App., 207 SW 918, 
affirmmg in part and reversing in 
part St. Louis, L M. & S. R Co. 
V. Same. Civ.App. 159 S.W. 142, j 
rehearing denied Texas & P R Co 
V West Bros, Com.App, 214 SW 
808—Beaumont. S. L & W. R Co. 
V. Farmers* Co-Op Sweet Potato 
Curmg Co. of Rosepme, La., Civ. 
App., 298 S.W. 454. 

Va.—Southern Ry. Co. v. Fmley & 
Seymour, 102 SJB. 559, 127 Va 
132. 

Wis—Bassett v. Chicago & N. W. 
Ry. Co., 171 NW. 749, 168 Wis. 
617, rehearmg denied 171 N.W. 
752, 168 Wis. 617. 

10 C.J. p 543 note 80. 

Cause a-rising after enactment 

The proviso in the Carmack 
amendment that it should not de¬ 
prive any holder of a bill of lading 
of any remedy or right of action 
which he has under the existing 
law reserves the right to the com¬ 
mon-law action, and is not limited to 
causes of action in being when the 
amendment was passed—Remington 
V. Barrett, 188 N.X.S. 174, 196 App. 
Div. 838- 

2®. Mo —Otrich V. St. Louis, etc., R 
Co., 134 S.W. 665, 154 MoJLpp. 
420. 

Corpus JTiizis has been cited with 
approval m Dietz v. Southern Pac 
Ry. Co., 28 S.W.2d 395, 398. 225 
Mo App. 39- 

27- Ohio.—Norfolk & Western Ry. 
Co. V. Dresbach, g Ohio App. 333. 

2& US—Galveston Wharf Co. v. 
Galveston, R & S. A. Ry. Co, 
52 set. 342. 285 U.S. 127, 76 L 
Ed. 659, affirming Galveston, H & 
S. A Ry. Co. V- American Grocery 
Co., 36 S.W.2d 985, 122 Tex 1, cer¬ 
tiorari granted Galveston Wharf 
Co V. Galveston, H & S. A. Ry 
Co. 52 set. 41, 285 US. 608, 76 
L Ed. 521, and affirming Galveston, 

, H. & S- A. Ry. Co. v. American 
Grocery Co., ComJ^pp., 25 S.W.2d 
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588, which reversed Galveston 
Wharf Co. v. American Grocery 
Co, Civ App, 13 SW2d 983—Tex¬ 
as & P. Ry. Co V. Leatherwood, 
Tex., 39 set 517. 250 US 478. 
63 LEd. 1096—Georgia F. & A 
Ry. Co. V. Blish Milling Co., 36 S. 
Ct. 541, 241 US 190. 60 L.Ed 948, 
affirming 82 S.E. 784, 15 GaApp 
142—^Pomona Products Co v 
Southern Ry. Co, DC Ga, 294 F 
982r 

Ala—^Inland Waterways Corporation 
V. Sloss Sheffield Steel & Iron Co, 
136 So. 849, 223 Ala 397—South¬ 
ern Ry. Co V. Northwestern Fruit 
Exch., 98 So. 382, 210 Ala 519 
Conn—Cassone v. New York, N H 
& H R Co., 123 A. 280, 100 

Conn 262. 

Fla—American Ry. Exp Co. v Feg- 
enbush. 144 So. 320, 107 Fla 145 
HI —^Pennington v. Grand Trunk 
Western Ry. Co, 116 NE 170. 277 
Ill. 39—^Freedman v. Brie R Co, 
246 Ill App. 479 See Gallagher 

V. Grand Trunk Western Ry Co., 
207 Ill App. 316. 

Ky—^McArthur v. Payne, 258 S W. 
684, 201 Ky. 793 

Miss.—Illinois Cent. R Co. v. Rog¬ 
ers & Hurdle, 76 So. 686, 116 Miss. 
99. 

N T.—Emil Grossman Mfg. Co. v. 
New York Cent. R Co, 169 N.Y. 
S 213, 181 App.Div. 764. 

Tex.—^Burd v. San Antonio Southern 
Ry. Co, Com.App, 261 SW. 1021, 
modifying San Antonio Southern 
Ry- Co V. Burd, Civ.App., 246 S. 

W. 1060. 

**The only effect of the Carmack 
Amendment as applied to connecting 
or terminal carriers, is to give them 
the benefit of all lawful conditions 
or provisions in the contract made 
by the shipper with the initial ear¬ 
ner.”—Erisman v. Chicago, B & Q. 
R Co, 163 N.W. 627. 630. 180 Iowa 
759. 

AutboTity of esazner 

“To the extent of involving it, ♦he 
delivering earner, in the liability of 
a common carrier after the goods 
'Shall have come to its custody, the 
initial or receiving carrier of the 
goods, had such authority.**—St. 
Louis & S. F R Co. V. Akard. 159 
P. 344. 349, 60 Okl 4. 

Acquiescence in bill 

Connecting carrier by actmg on 
bill of lading for a through ship¬ 
ment issued by the initial carrier, 
receiving the goods, and not issumg 
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route over which the articles were routed, for loss 
or damag^e, is that imposed the act as measured 
by the original contract of shipment so far as it is 
valid under the act.^® Under this amendment the 
connecting carriers become the agents of the ini¬ 
tial carrier and are charged with the duty of carry¬ 
ing out the contract of their principal with no right 
or power to engraft new conditions or stipulations 
on the contract already lawfully made and execut¬ 
ed, binding them fully to perform their part of the 
contract of carriers under the terms of that con- 
tract,3® whether or not receiving special instruc¬ 
tions from the initial carrier.3i Furthermore, un¬ 
der the Carmack amendment all connecting carri¬ 
ers are charged with knowledge that, after the orig¬ 
inal shipment was begun, the consignors surren¬ 
dered their order bills of lading and had new ones 
issued, changing the point of destination of the 
goods and designating another parly as the one to 
be notified on arrival of the shipment.^^ 


b. Carrier liable Only for Loss or Injury on 
Its Own line 

(1) In general 

(2) Effect of federal legislation 

(3) Effect of state legislation 

(4) Effect of last carrier collecting en¬ 

tire charge 

(1) In General 

In the absence of special statute or Joint undertak¬ 
ing, a connecting carrier is liable only for damage oc¬ 
curring on its own line or attributable to its own neg¬ 
ligence. 

The well settled rule stated in Corpus Juris, 
which has been cited with approval by the courts,^^ 
is that in the absence of some special statutory pro¬ 
vision, or of a partnership agreement, or joint un¬ 
dertaking between several lines of carriers, an in¬ 
termediate or terminal carrier is liable only for loss 
or injury occurring on its own line; and no re¬ 
covery can be had against such earner for damage 
caused wholly by another carrier.^^ This rule is 


a bill of ladinir of its own. makes 
it its own.—International & Great 
Nortbern Ry. Co. v. ITansas City 
Produce Co., Tex.Civ-App., 200 S.W. 
254, dismissed lor want of juris¬ 
diction. 

Storag'e of iTOods 

The provision in a bill of ladm? 
that the carrier's responsibility for 
g^oods shipped in an mterstate ship¬ 
ment over connecting carriers will 
terminate on the storage of the 
goods by the terminal carrier in a 
public or licensed warehouse after 
the expiration of forty-eight hours 
from the time when the person en¬ 
titled to receive the goods has been 
notified of their arrival and has 
failed to remove them, constitutes 
a contract binding on the shipper 
and the delivering carrier, by the 
terms of which the earner is re¬ 
leased from liability for any loss or 
damage to the goods after their stor¬ 
age in a warehouse in compliance 
with this provision in the hill of 
lading. Accordingly such carrier is 
not liable thereafter for conversion 
of the goods by the warehouseman. 
—^Bihh Mfg. Co. V. Cleveland. C, 
C & St. L. Ry. Co., 132 S.E. 129, 35 
GaApp. 43. 

Canadian, hill of '■ading Issued by 
Canadian initial earner for carload 
shipment from Canada to United 
States is applicable to entire trans¬ 
portation.—Kaufherr & Co. v. Penn¬ 
sylvania R. Co.. 174 A. 27, 12 N.J. 
Misc. 542. 

29. Ga—Central of Georgia Ry. Co 

V Yesbik, 92 S E 527, 146 Ga. 769, 

affirming Yeshik v. Central of 

Georgia Ry. Co.. 91 SE. 274, 19 


Ga»App 252, certiorari granted 
Central of Georgia R. Co. v. Tes- 
hik. 91 S.E 873. 146 Ga. 620. 

IlL—^Penningrton v. Grand Trunk 
Western Ry. Co, 115 N.B. 170, 
277 Ill 39, reversing 119 Ill App. 
479—^EYeedman v. Erie R. Co., 246 
IlLApp. 479. 

Miss.—^Illinois Cent. R. Co. v. Rog¬ 
ers & Hurdle, 76 So. 686, 116 Miss. 
99. 

H.T.—American Cotton Products Co 
V. Hew York Cent R. Co., 255 N. 
Y.S. 672, 142 Misc. 821. 

XTnaiLthoxized notaldoiis 

The initial carrier m an interstate 
shipment is the agent of the con¬ 
necting carriers, and they are bound 
by its contract and by the original 
contract and not by unauthorized no¬ 
tations made on the bill of ladmg 
—McArthur V- Payne, 258 S-W. 684, 
201 Ky. 793. 

30. U.S.—Missouri. K & T. Ry. Co 
of Texas v. Ward, Tex, 37 S Ct. 
617. 244 U.S. 383. 61 L.Ed. 1213. 
Ala.—Inland Waterways Corporation 
V. Sloss Sheffield Steel & Iron Co, 
136 So. 849, 223 Ala. 397. 

Ill.—Freedman v. Erie R. Co, 246 
IlLApp 479. 

Tex.—Galveston, H. & S. A. Ry. Co 
V- American Grocery Co, 36 S.W. 
2d 985, 122 Tex. 1, affirming. Com 
App, 25 S.W.2d 588, which re¬ 
versed Galveston Wharf Co. v. 
American Grocery Co, Civ App., 
13 S.W.2d 983, certiorari granted 
Galveston Wharf Co. v. Galveston, 
H & S. A- Ry. Co., 52 S Ct. 41. 
284 U.S. 608, 76 U Ed. 521, af¬ 
firmed 52 S.Ct, 342, 285 U.S. 127, 

I 76 U.Ed 659. 

' 10 C.J. p 543 note 82. 
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Corpus Xnxis is cited with approv¬ 
al in Pabst Brewing Co. v. Chicago, 
M. & St. P. Ry. Co, 273 S.W. 424. 
427, 221 Mo App. 338. 

Knowledge of appeazaaou^ of ship¬ 
ment 

As connecting carrier is initial 
carrier’s agent in forwarding goods, 
and initial carrier is agent of ter¬ 
minal carrier in making contract of 
carriage, latter is bound by initial 
carrier’s knowledge of appearance of 
shipment of beverage when received 
by initial carrier for transportation 
mto dry state.—Pabst Brewing Co 
V- Chicago, M. & St. P Ry. Co., 273 
S.W. 424, 221 Mo.App. 338. 

31- Ala.—^Inland Waterways Cor¬ 
poration V. Sloss Sheffield Steel & 
Iron Co., 136 So. 849, 223 Ala- 
397. 

32. U.S—Russo V. Uavis, CC.A.HL, 
285 F. 231. 

33L La—Hall v. Houston, E. & W. 
T. Ry. Co., 121 So. 769, 771. 9 La. 
App. 577. 

Or-—Hamels v. Northern Pac. Ry. 

Co.. 171 P. 1178, 1181, 88 Or. 421. 
Tex.—St. Louis, S. F. & T. Ry. Co. 

V. J. G. Henderson Cut Stone Co.. 
Civ.App, 275 SW. 603, 605—Lan¬ 
caster V. Smith, Civ.App,, 226 S. 

W. 460, 461. 

34. U.S.—Julius Klugman's Sons v. 
Oceanic Steam Nav. Co., D.C.NY., 
42 F.2d 461—^Loma Fruit Co. v. 
International Nav. Co., C.CA.N.Y., 
11 F.2d 124, certiorari denied At¬ 
chison, T. & S- F. R Co. V. Loma 
Fruit Co.. 46 S.Ct. 471, 270 U.& 
662, 663, 70 LBd. 787. 

Ala.—Lynn v Mellon, 114 So. 680, 
217 Ala. 75—National Park Bank 
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especially applicable where the contract of car¬ 
riage expressly negatives the liability of any con¬ 
necting carrier for damage not caused by it,^® 
or where there is no pro rata sharing of freight 
charges made under the initial contract, and where 
the terminal carrier refuses to receive a shipment 
under the initial contract, but receives it under a 
new contract ivhereby it makes its own rates and 
collects its own charges, and limits its liabilities to 
its own lines.2® The initial carrier is not the agent 
of the connecting lines so as to make the latter h- 
able for the former’s negligence-^*^ A connecting 
carrier is not an insurer of goods against damage 
resulting thereto while m its possession from causes 
occurring before the goods were delivered to it 


and for which it was not responsible, it being, un¬ 
der such circumstances, required to exercise only 
reasonable care to save the property from further 
damage after the condition which caused the dam¬ 
age has been discovered or should have been dis¬ 
covered by it in the exercise of such care.38 An 
exception to the general rule is that if the connect¬ 
ing carrier itself furnished defective cars which 
vrere used in the entire transportation, it is liable 
for all the resulting damage, notwithstanding that 
some of it may have occurred while the cars were 
being hauled by other carriers.^^ 

A shipper delivering merchandise to a carrier for 
delivery only on payment of the purchase price can¬ 
not rnaintai n an action for conversion against a 


of New York v. liouisville & N R. 
Co, 74 So. 69, 199 Ala. 192—Cen¬ 
tral of Georgia Ry. Co. v. Gillis 
Mule Co., 103 So. 906, 20 AlaApp. 
535, certiorari denied Er parte 
Central of Georgia Ry. Co., 103 So. 
909. 212 Ala. 635. 

Ark.—Missouri Pac. R. Co. v. Rejrn- 
olds-Davis Grocery Co., 257 S W. 
70, 161 Ark. 579, certiorari grant¬ 
ed 44 S.Ct. 636. 265 US. 577. 68 L.. 
Bd. 1188. and affirmed 45 S.Ct. 516, 
268 U.S. 366. 69 LEd. 1000—St. 
Louis. 1 M & S. Ry. Co. v. Davis, 
185 S.W. 478, 123 Ark. 619. 

Ga.—Central of Georgia Ry. Co. v. 
Senvena, 100 SB. 233, 24 Ga.App. 
177. 

Idaho.—Campbell v. Oregon Short 
Line R. Co., 275 P. 576, 47 Idaho 
223. 

Ill.—^Lino V. Northwestern Pac. R. 
Co., 163 N.E. 316, 332 Ill. 93, re- 
versmg 246 Ill.App. 451—Denney 
& Co. V. Wabash Ry. Co., 250 IlL 
App. 380—Freedman v. Bne R- Co., 
246 Ill App. 479—Golden Grain 
Milling Co. v. St. Louis. S. & P. 
R. Co., 226 Ill.App. 116—Gerard 
V. Davis, 225 IllA.pp. 377. See 
Tljtmilton V. Cleveland, C., C. & 
St. L. Ry. Co., 206 IlLApp. 270, 
Ind.—^Michigan Cent. R. Co, v. S. J, 
Peabody Lumber Co„ 131 N,B. 
841, 76 Ind.App. 222. 

Iowa—Adamj? Steel Co. v. Chicago 
Great Western R. Co., 165 N.W. 
367, 181 Iowa 1052, L.RJL1918B 
622—Cedar Rapids B^iel Co. v. Illi¬ 
nois Cent. R. Co., 160 N.W 353, 
178 Iowa 878. 

Ky.—^Makeever v. Georgia Southern 
& F Ry. Co., 294 S.W. 144, 219 
Ky. 699—E J. O’Brien & Co v. 
Davis, 288 S W. 682. 216 Ky. 693. 
Iia —Hall V. Houston, E. & W. T. 
Ry. Co.. 121 So. 769, 9 La,App. 
577, 582. 

Md.—Pennsylvania R. Co. v. Wal¬ 
ker. 128 A 45, 147 Md 323. 

Mass—Lyon v. Boston & M. R. R, 
158 NE. 663. 261 Mass. 25L 


Miss.—^Illinois Cent. R. Co. v. Wal¬ 
ker. 77 So. 191. 116 Miss. 431. 

Mo.—Johnson v, Missouri Pac. R. 
Co., 249 S.W. 658. 211 MoJtpp. 

564—^tJtz V Chicago, B & Q. Ry. 
Co. App. 208 SW. 640 
N-Y.—T «ihTi & Simons v New York, 
N. H. & H R Co, 200 N.Y.S. 
357—Grand Trunk Ry. Co. of Can¬ 
ada V. Satuloff, 182 N.Y S 81. 

NC.—^M. V. Moore & Co. v. Southern 
Ry. Co., Ill S.E. 166. 183 N.C 
213. 

Ohio—Oyler & Oyler v- Louisville & 
N. R. Co, 18 Ohio App. 481 
OkL—Oklahoma, N. M. & P. Ry. Co, 
V. H M. S Dnllmg Co., 229 P. 
420, 100 OkL 260. 

Or.—Daniels v. Northern Pac. Ry. 

Co., 171 P, 1178. 88 Or. 421. I 
Pa—^HuiToan Bros. v. Pennsylvania I 
R- Co., 5 Pa.Dist. & Co. 182. I 
Tex—St. Louis, S. F. & T. Ry. Co. 
V. J. G. Henderson Cut Stone Co., 
Civ-App., 275 S W. 603—San An¬ 
tonio Southern Ry. Co v Bnrd, 
Civ-App., 246 S.W. 1060, modified 
on other grounds Burd v. San 
Antonio Southern R. Co., Com. 
App, 261 S W- 1021—Lancaster v. 
Smith, Civ. App., 226 S.W. 460— 
Ft. Worth & D. a Ry. Co. v. Hill. 
CivA^pp., 213 SW. 952—Rio 
Grande & E. P Ry. Co. v. J. H 
Russell & Son, Civ.App., 212 SW. 
530—Quanah. A. & P. Ry. Co. v 
Warren, Civ App., 184 S.W. 232. 
Wash.—^Leddy v. Great Northern 
Ry. Co., 210 P. 354, 122 Wash. 
136. 

W.Va.—Copenhaver & Massey Mill¬ 
ing Co V- Kanawha & W Va R. 
Co.. 93 S.E. 940, 81 W.Va. 73. 

10 C.J p 544 note 83. 

35- TJ S.—Oregon-Washington R. & 
Nav Co V. McGinn, Wash., 42 S 
Ct. 332, 258 JJS. 409, 66 LEd. 
689. reversing, CC.A, McGinn v. 
Oregon-Washington R. & Nav Co, 
265 F 81, certiorari granted 40 S. 
Ct- 148. 254 DS 628, 65 LEd. 446 
—A. Russo & Co. V. TJ. S, C.C.A. 
La.. 40 F.2d 39. 
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Pa.—Blamofsky Bros v. Delaware & 
Hudson Co.. 117 A. 783, 274 Pa 
272 

Tenn.—Southern Ry. Co. v. Lewis & 
Adcock Co., 201 S.W 131, 139 

Tenn 37. L.RA.1918C 976. 

10 C.J. p 550 note 40 [b] (1). 

Separate contracts 

Under separate contracts for shii>- 
ment of live stock, limiting the car¬ 
riers* liability to injury to cattle on 
their respective lines, a terminal 
carrier could not be charged with 
negligence of a connecting carrier. 
—Ft. Worth & D. C. Ry. Co. v. Al¬ 
len, Tex.CivALpp., 189 S.W. 765- 

36. Okl.—^Missouri, etc., R. Co. v. 
Peters, 131 P. 525, 37 OkL 188. 

37- N.C.—M. V- Moore & Co. v. 
Southern Ry. Co., Ill SB. 166, 183 
NC 213. 

38. N.Y —Bradley v. Lake Shore, 
etc.. R. Co.. 129 N.Y.S. 1045. 145 
App.Div. 312. 

Va—Chesapeake & O. Ry. Co. v. W. 
C. Crenshaw & Co.. 137 S.E. 515. 
147 Va 290. 

10 C.J. p 544 note 86. 

Contimiing deterioration. 

Where an interstate shipment of 
peaches received by a connecting 
earner from the initial carrier 
reached destination in poor condi¬ 
tion because of insufficient refrigera¬ 
tion provided by the initial carrier, 
which caused deterioration to con¬ 
tinue m the hands of the connecting 
carrier, the connecting carrier was 
liable only for damages resulting 
from its own negligence, and not for 
that of the initial carrier.—^E. H. 
Emery & Co. v. Chicago, B & Q R 
Co, 170 N.W. 540, 186 Iowa 1156, 
rehearing denied 173 N.W. 12, 186 
Iowa 1156. 

39. Ga.—^Sperry Flour Co. v. Atlan¬ 
tic Coast Line R. Co., 189 S.B. 
278. 54 GaApp. 725. 

N* C —Aydlett v. Norfolk-Southern R- 
Co.. 89 S.B. 1000, 172 N.C. 47. 
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connecting carrier which completed the transporta¬ 
tion, made due delivery, collected the price, and 
credited the collection to the initial carrier’s ac¬ 
count.^® 

Where a partnership relation exists between con¬ 
necting carriers, the rule, as stated infra § 429 a 
is that the intermediate or terminal earner is liable 
for loss or injury, whether occurring on its own 
line or that of the other connecting carriers. 

(2)’ Effect of Federal Legislation 

Neither the original Carmack amendment nor the 
Bills of Lading Act abrogated the common-law rule lim¬ 
iting a connecting carrier's liability to its own line; but 


by subsequent amendment the delivering carrier was 
made liable regardless of where the damage occurred. 

The general rule that an intermediate carrier is 
liable only for loss or injury occurring on its own 
line is not abrogated by the Carmack amendment,^^ 
and prior to the amendment hereinafter referred 
to, the terminal carrier as well was exempt from 
hability for damages not occurring on its own 
line;^^ and an express provision in the contract 
of carriage limiting the liability of intermediate 
and terminal carriers to loss, damage, or injury oc¬ 
curring on their own lines was not invalid under 
the acL^s gy the amendment of March 4, 1927, 
however, any common carrier delivering property 


40l N Y —Polar Ware CJo. v. Mid¬ 
dlesex Transp. Co., 284 N.T.S. 311, 
157 Misc. 664. 

Season for rule 

“It IS conceded that if defendant 
had paid over the moneys collected 
by it to the initial carrier it would 
have been absolved from any liabil¬ 
ity. Indeed, it would have had no 
right to make any other disposition 
of them Its only duty or obligation 
was to the imtial carrier. Upon 
collection of the moneys it became 
a debtor to the mitial carrier, and 
it discharged its dbligation by giv¬ 
ing credit to that company against 
its indebtedness. No trust was cre¬ 
ated by the transaction, and plain¬ 
tiff’s only right of recourse was 
against the initial earner with 
which It had contracted.**—Polar I 
Ware Co. v. Middlesex Transp. Co., 
284 N.Y.S. 311, 312, 157 Miisc. 664. 

41. U S —Johnson-Brown Co. v. 

Delaware, D. & W. R. Co., D.C. 
Ga, 239 F. 590. 

Ala.—^Inland Waterways Corporation 
V. Sloss Sheffield Steel & Iron Co., 
136 So. 849, 223 Ala. 397—Lynn v. 
Mellon, 114 So. 680, 217 Ala. 75. 
HI —^Lino V. Northwestern Pac. H. 
Co.. 163 NE 316, 332 lU. 93, re¬ 
versing 246 IlLApp. 451—Alton 
Iron & Metal Co. v. Wabash By. 
Co., 159 NE. 802, 328 IlL 353, re¬ 
versing 235 Ill.App. 151. 

Ind—^Mascari v New York, C. & St 
L. B. Co.. 183 NJE5 913, 97 Ind. 
App. 27. 

Ky—Southern By. Co. v. Avey, 191 
S W 460, 173 Ky. 598. 

La—^Hall v. Houston B. & W T. 
By. Co., 121 So. 769, 9 La.App. 577. 
582. 

N.Y.—^Lahn & Simons v. New York, 
N H. & H. B Co.. 200 N.Y.S. 
357—G-rand Trunk By. Co. of Can¬ 
ada V. Satuloff, 182 N.Y S. 81. 

N.C—^M. V- Moore & Co. v. South¬ 
ern By. Co, 111 S.E. 166. 183 N 
C. 213 

N.D—Knapp v. Minneapolis, St. P. & 
S. S. M By. Co., 159 N.W. 81, 
34 N.D. 466. 

13 C J.S.—59 


Ohio —Oyler & Oyler v. Louisville 
& N. B. Co., IS Ohio App. 481. 
Tex.—^Beaumont, S L & W B. Co. 
V. Farmers* Co-op Sweet Potato 
Curing Co. of Bosepme, La, Civ. 
App, 298 SW. 454—^Atchison, T. & 
S. F. By. Co. V Ohlhausen. Civ. 
App., 272 S.W. 224—San Antonio 
Southern By. Co. v Burd, Civ. 
App., 246 S.W. 1060, modified on 
other grounds Burd v. San An¬ 
tonio Southern B. Co, ComALpp., 
261 SW. 1021—Ft Worth & D. C 
By. Co. V. Hill, Civ.App, 213 S.W. 
952. 

10 C J. p 544 note 83. 

of shipments 

If separate shipments of pig iron 
were not commingled when handled 
by connectmg carrier, such earner 
would not be liable for commingling 
of shipments.— Tnland Waterways 
Corporation v. Sloss Sheffield Steel & 
Iron Co., 136 So. 849, 223 Ala. 397. 
42. U.S.—Oregon-Washmgrton B. & 
Nav- Co. V. McGinn, Wash., 42 S. 
CL 332, 258 U.S. 409, 66 LEd. 689, 
reversing, CCJL, McGinn v. Ore- 
gon-Washington R. & Nav. Co, 265 
F. 81, certiorari granted 41 S.CL 
148, 254 U.S. 628* 65 LEd. 446. 

Ga—Davis v. Peacock, 113 S.E. 697, 
29 GaApp. 122. 

m.— Alton Iron & Metal Co. v. Wa¬ 
bash By. Co., 159 NE. 802, 328 
IlL 353, reversing 235 IlLApp. 151. 
Ind.—^Baltimore & O. R. Co. v. Maur¬ 
er. 127 NE 294, 73 Ind App. 296. 
Iowa—Cedar Bapids Fuel Co. v. Illi¬ 
nois CenL R. Co., 160 N.W 353, 
178 Iowa 878. 

Ky—^McArthur v. Payne, 258 S.W. 
684, 201 Ky. 793. 

La—Hall v. Houston, E & W. T. 
By Co., 121 So. 769, 9 LaApp. 577, 
582. 

Mass.—^Lyon v Boston & M. B. R., 
158 N.E. 663, 261 Mass 251 
Mo—Utz V. Chicago, B. & Q. By. Co., 
App. 208 S.W. 640. 

N C —M. V. Moore & Co. v. Southern 
By. Co.. Ill SE. 166, 183 NC. 
213. 

Ohio —Oyler & Oyler v. Louisville 
& N. R. Co, 18 Ohio App. 48L 
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Pa—Kamofsky Bros. v. Delaware 
& Hudson Co.. 117 A. 783, 274 Pa 
272—Philadelphia & R- By. Co. v. 
Taylor, 156 A. 587, 102 PaSuper. 
31. 

Tex.—Chapman v SL Louis South¬ 
western By. Co. of Texas, Civ. 
App., 295 SW. 262—San .Antonio 
Southern By Co. v. Burd. Civ. 
App., 246 S-W. 1060, modified on 
other grounds Burd v San Antonio 
Southern R. Co. Com App., 261 S. 
W. 1021—^PL Worth & D. C. By 
Co. v. HiU, Civ App., 213 S.W. 952 
—^Houston & T C. B. Co. v. Rei- 
chardt & Schulte Co., Civ App., 
212 S.W. 208. 

10 C.J. p 544 note 83. 

Contzactnal exemption 

The termiTifll carrier, transporting 
horses under a through interstate 
bill of lading which provided that no 
earner should be liable, except as 
provided by statute, for any loss or 
danriAge not caused by it, is not lia¬ 
ble for the death of horses dunng 
shipment because they had been giv¬ 
en unwholesome food and water 
while being transported by an inter¬ 
mediate carrier.—Oregon-Washing- 
ton R. & Nav. Co. v. McGinn, Wash., 
42 S.CL 332, 258 US. 409, 66 LEd. 
689, reversing, CCA., McGinn v. 
Oregon-Washington R. & Nav Co., 
265 F. 81, certiorari granted 41 S.CL 
148, 254 U.S. 628, 65 L.Ed. 446. 

43*. Ala.—Lynn v. Mellon, 114 So 
680, 217 Ala. 75 

N C —M. V. Moore & Co. v. Southern 
By. Co., Ill SE. 166, 183 NC 
213. 

Tenn—Southern By. Co v. Lewis & 
Adcock Co, 201 S W. 131, 139 

Tenn. 37, LRA1918C 976. 

Co]iimo]L.law liability not limited 
In an action against terminal ear¬ 
ner a provision m an mterstate bill 
of lading, issued by the mitial car¬ 
rier, that no carrier should be liable 
for loss, damage, or injury not oc¬ 
curring on its own road, etcL, except 
as liability might be imposed by law, 
was not a limitation of the defend¬ 
ant carrier’s common-law liability^ 
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received for transportation in interstate commerce, 
and transported, is liable to the owner thereof for 
any damag^e caused by such delivering carrier or 
by the carrier originaHy receiving it or by any in¬ 
tervening carrier over whose line the property has 
passed; and, accordingly, the delivering earner will 
be held liable thereunder in an action by the ship¬ 
per for damages caused by the other carners.^^ 

The Federal Bills of Lading Act § 22, 49 U.S.C 
A- § 102, providing that the carrier issuing a bill 
of lading is liable for damages caused by loss of 
the goods in transit, does not apply to connecting 
or terminal carriers, and the liability of such carrier 
remains the same as prior to the passage of the 
statute.^5 Such carrier sued for a shortage is not, 
under the Act, estopped to deny that it received the 
quantity of goods specified in bills of lading issued 
by the initial carrier.^® 

(3) Effect of State Legislation 

The common-law liability of connecting carriers in 
intra-state shipments Is modified by some state legisla¬ 
tion. 

Statutes exist in a number of jurisdictions, some 


of which have materially modified the common-law 
liability of intermediate or terminal carriers so far 
as intra-state shipments are concemed,^^ as, for 
example, a statute which provides that the last of 
several connecting lines of railroad which receives 
goods as in good order will be liable for any dam¬ 
ages done to the goods,^® a statute requiring the 
terminal carrier on demand to trace the freight and 
making it liable for the loss in case of failure to 
do so,49 or a statute making each of several con¬ 
necting carriers agent of the other,®® such as a 
statute which provides that all carriers over whose 
lines any freight received by either of such earners 
for through shipment on a contract for through 
carriage recognized, acquiesced in, or acted on by 
such carriers, shall, with respect to the undertak¬ 
ing, be considered connecting lines and be deemed 
to be the agents of each other, and the contract 
shall be deemed to be the contract of each of the 
carriers, and that for any loss or mjury sustained 
in such through transportation over the connecting 
lines, or either of them, either of such carriers 
which the person sustaining damages may first elect 
to sue shall be held liable to such person.®^ How- 


as tliere was no common-law lia¬ 
bility on a carrier for loss or dam¬ 
age not occurring on its own line 
and not caused by its own negli¬ 
gence—M. V. Moore & Co. v. South¬ 
ern Ry. Co., Ill S.E. 166, 183 IST.C. 
213. 

•Msi Lia—Stinson v. Yazoo & M. V. 

R. Co., App-, 159 So. 422. 

Mass.—Bonfiglio v. New York, N. H. 

& H. R. Co., 198 N.E. 236. 

NY.—Perkel v. Pennsylvania R. Co., 
265 N.Y.S. 597, 148 Misa 284, 

Shipper’s load and count 

A Railroad company delivering wa¬ 
termelons, which were in good con¬ 
dition and properly loaded when 
shipped by initial earner, at auc¬ 
tion market in damaged condition 
was held liable for damages, in ab¬ 
sence of proof that damage was due 
to act of God, public enemy, or 
cause validly excepted in contract; 
and it was said that such carrier’s 
fuU common-law liability would at¬ 
tach to the contracts for carnage 
under bills of lading mdorsed *’S. E 
& C.,** even if the melons, claimed 
to have been inspected by initial 
carrier’s representatives at the 
points of origin, were improperly 
loaded —^Perkel v. Pennsylvania R. 
Co. 265 NY.S. 597. 148 Misc. 284. 

45. Ill.—Alton Iron & Metal Co. v. 
Wabash Ry Co, 159 NE, 802. 328 
Ill 353. reversing 235 Ill App 151 
46L Ill—Alton Iron & Metal Co v 
Wabash Ry. Co, 159 NE. 802, 328 
Ill. 353, reversing 235 Ill.App 151. 

47. Ga—Susong v. Plorida Cent., 


etc.. R. Co., 41 S.E. 112, 115 Ga. 
361. j 

10 C J. p 544 note 89, p 545 notes 90- 
93. p 546 notes 94—96. j 

48. Ga—Susong v. Florida Cent., 

etc.. R, Co.. 41 SE. 566, 115 Ga. | 
361. i 

10 C X p 544 note 89 [bl. | 

49. SC.—Burress v. Atlantic Coast 
Line R. Co.. 60 SE. 692, 79 S.C 
250. 

10 C.J. p 544 note 89 Cc], tdL 

50. S.C.—Haughty v. Northwestern 
R. Co, 75 SE 553, 92 SC. 361. 

10 C.J. p 544 note 89 [dj (3)-(5). 

51. Tex.—Conn v. Texas & N. O. 
Ry. Co, Com App., 14 SW2d 1004, 
reversing, Civ.App., 4 S W.2d 193— 
Gulf, a & S. P. Ry. Co. v Mitch¬ 
ell, Civ-App., 280 S.W. 335—Hous¬ 
ton & T. C. Ry Co. V. Roberts, 
Civ App., 194 SW. 218 

10 C.J. p 545 notes 91—93, p 546 notes 
94-96 

ConsiitiiAioiiality 

(1) A statute of the kind under 
consideration is constitutional.— 
Texas & P. Ry Co v. Randle, 44 S 
W. 603. 18 Tex.Civ,App, 348. 

(2) It is not made unconstitution¬ 
al by a further provision prohibit¬ 
ing, except at plamtifTs request, ap¬ 
portionment of damages in an action 
thereunder.—St. Louis. B. & M. Ry 
Co. V. Morris, Tex.Civ.App, 248 S 
W. 57. 

Cazxiage uTidei- thzoogh contract 
(1) The statute has no applica¬ 
tion, except where there is a through 
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contract of shipment and where the 
shipment is received and earned by 
the connecting carrier under that 
contract.—Blansas City, M & O Ry. 
Co. of Texas v. Odom, Tex Civ. App, 
185 SW. 626—10 CJ. p 545 note 93. 

(2) The shipment havmg been on 
a through bill of lading, each of the 
carriers is responsible for damages 
to the goods in transit under the 
statute.—Ft. Worth. & D. C. Ry. Co. 

V. Kemp, Tex.CivApp, 207 SW. 605 
—Patterson & Roberts v Quanah, A. 
& P. R. Co., Tex.Civ.App., 195 SW. 
1163 

Joint liability 

(1) Under these provisions where 
a shipment over connecting Imes 
is on a through contract recognized 
and acted on by the earners, each 
earner is equally liable to the ship¬ 
per for any loss or injury to the 
goods shipped —Kansas City, M. & 
O. Ry. Co. V. Cauble, Tex.Civ.App., 
286 SW. 478—St. Louis, B & M. 
Ry. Co. V. Lane, Tex Civ App., 248 
SW. 59—Paubandle & S. F. Ry Co. 
v McCrummen, Tex-Civ.App., 240 S- 

W. 607—10 CJ, p 545 note 91. 

(2) This IS so whether the con¬ 
tract is oral or in writing.—St Lou¬ 
is, B & M Ry Co V. Lane, supra— 
10 C.J, p 545 note 92. 

(3) In order to hind the second 
or subsequent carriers jomtly with 
the first, or with any of the other 
carriers, somethmg more than re¬ 
ceiving and transporting the goods 
or property was necessary thereun¬ 
der, because the law requires a car- 
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ever, a statute which provides that all carriers re¬ 
ceiving goods for intra-state shipment shall be lia¬ 
ble for all damages thereto, and which authorizes 
the collection of damages from the agent at the 
point of destination on the consignee presenting an 
itemized statement, and further authorizes an ac¬ 
tion against a carrier failing to pay such claim, 
when considered in connection with another statute, 
making the imtial carrier liable for all damages, 
merely makes each carrier liable for all damages 
occurring on its own line, and seeks to expedite 
speedy settlements of claims, recognizing the com¬ 
mon-law presumption of liability of the delivering 
carrier, which may be overcome by proof; and a 
terminal carrier is not liable thereunder for dam¬ 
ages caused by the initial carrier.^^ 

(4) EflFect of Last Carrier Collecting Entire 
Charge 

The general rule making connecting carriers liable 


only for damages occurring on Its own line is not af¬ 
fected by an arrangement between the carriers whereby 
the entire freight charge is collected by the delivering 
carrier. 

As shown supVa § 424 b (1), in the absence of a 
specific contract making each carrier liable for the 
default of any of the others, the general rule is 
that only the carrier on whose line the loss occur¬ 
red will be liable; and where an arrangement is 
made between several connecting carriers by which 
goods to be carried over the entire route are to be 
delivered by each carrier to the next succeeding 
carrier, each carrier to pay the preceding earner the 
amount of its charges, and the last one to collect the 
whole amotmt from the consignee, the receiving of 
the goods by the last carrier, the payment by it of 
all previous charges and its collection of the entire 
charge from the consignee will not render it liable 
for any injury done to the goods before they were 
received by it.®^ 


ner so to receive and transport such 
freight when tendered to it.—Qua-| 
nah, A. & P. Ry. Co. v. Warren, 
TexCiv.App.. 184 S.W. 232—10 C.J. 
p 546 note 94. 

(4) This was so notwithstanding 
the provisions of a statute to the 
effect that, whenever any freight 
or other property has been trans¬ 
ported over two or more railroads 
operating any part of their roads in 
the state, suit for loss or damage 
thereto, or other cause of action 
connected therewith or arising out 
of such transportation or contract m 
relation thereto, may be brought 
agamst any one or all of such rail¬ 
roads in any county in which any 
of sudb. railroads extends or is op¬ 
erated Such a statute does not 
authorize a suit against two rail¬ 
roads not acting under a joint con¬ 
tract for the distmctly separate 
wrong of one only, merely because 
property had been transported over 
the connectmg lines of two—Texas, 
etc., R. Co V- Lynch, 75 S.W. 486, 97 
Tex. 25. 

10 C J. p 546 note 96. 

Original contract bi-nfling 

(1) Under a provision that in any 
suit brought under the statute the 
nghts, duties, and liabilities of the 
parties shall be determmed by the 
contract of the imtial carrier, un¬ 
less there is an additional subse¬ 
quent contract with a connecting 
earner supported by valuable con¬ 
sideration, an initial earner is au¬ 
thorized to issue a through bill of 
ladmg binding on it and the con¬ 
necting carriers, and this is the only 
bill or receipt authorized for the 
entire shipment, and one issued by 
a connecting earner is of no bmding 
force or effect unless on a new or 


independent consideration moving to 
the shipper.—^Panhandle & S. P. Ry 
Co. V. McCrummen, Tex Civ.App, 240 
S.W. 607, 

(2) Accordmgly, unless the con¬ 
sideration is pmved, a stipulation 
in a subsequent bill of lading, lim¬ 
iting to its Ime of road the damag¬ 
es sustained by the negligence of 
the earner guilty thereof, is void.— 
Penhsindle & S. P. Ry. Co. v. Mc¬ 
Crummen, supra. 

(3) By taking a shipment, and 
transporting it without a new con¬ 
tract with the shipper, the con¬ 
nectmg earner recognizes and ac¬ 
quiesces in the original contract and 
liability, accordingly, attaches un¬ 
der the statute —Gulf, C & S. P. 
Ry. Co. V. Mitchell, Tex.Civ.App, 280 
S.W. 335—St. Louis, B & M. Ry. Co. 
V. Lane, Tex.Civ~App., 248 SW. 59— 
Panhandle & S F. Ry. Co. v, Mc¬ 
Crummen, supra. 

When, liability attache 

(1) Under the statute, eacA con¬ 
necting carrier is liable for damag¬ 
es occurring durmg transportation, 
and, where there was a contract to 
furnish cars for shipment of cattle 
at a specified time and place, the 
transportation began when the cat¬ 
tle were delivered under the con¬ 
tract—St. Louis, B, & M. Ry Co 
V. Lane. Tex.Civ_App., 248 S W. 59. 

(2) Where the contract between 
shipper and initial carrier was oral, 
the liability of both the initial and 
the connecting carriers began when 
the cattle were placed in the cattle 
pens at the point of origin, and the 
connecting carrier is subject to the 
initial earner's liabilities and enti¬ 
tled to its legal exemptions. In 
such case, the ownership of cattle 
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pens at the point of ongrin is im¬ 
material, where the cattle were plac¬ 
ed in such pens with the knowledge 
and consent of the initial carrier and 
were received by it in such pens — 
St. Louis, B. & M. Ry. Co. v. Lane, 
supra- 

WstakeiiL recdtal in bill 

The statutory provisions under con¬ 
sideration do not impress on the 
connecting carrier absolute respon¬ 
sibility for a mistaken recital in a 
bill of lading issued by the imtial 
carrier, but relate to an externally 
imposed agency m reference to the 
goods actually shipped, the contract 
referring to the freight itself as re¬ 
ceived, even if “transportation" as 
used m the statute includes final de¬ 
livery; and where a car, as loaded 
by the shipper, sealed at the point of 
shipment and thus received by the 
connectmg carrier, had notbmg 
about It or in its billing to show 
that bales of cotton therein were 
not marked as mdicated in the bill 
of lading, or to arouse inquiry as 
to tbeir markings, such carrier did 
not omit due care in failing prompt¬ 
ly to discover the mistake, nor be¬ 
come a party to the initial earner's 
ongmal negligence.—Gulf, C & S. 
P. Ry. Co. V. Kempner, Tex.Com. 
App, 282 S.W. 795, reversmg. Civ. 
App, 275 SW. 459. 

52. Ark.—Chicago, R. L & P. Ry. 
Co. V. Ledbetter, 153 S.W. 801. 106 
Ark. 512. 

10 C.J. p 544 note 89 [aj. 

53. Mass.—Gass v. New York, etc., 
R. Co., 99 Mass. 220, 96 Aml>. 
742. 

Tex.—^Miller v. Texas, etc., R- Co., 
18 SW. 954, 83 Tex. 518. 

10 C.J. p 546 note 97. 
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§ 425. • Liability for Delay 

Connecting earners are liable for negligent delays 
occurring on their own lines but not ordinarily for delays 
occurring on other lines. 

In harmony with the rule stated supra § 191, ap¬ 
plicable to carriers g^enerally, a connecting carrier 
is bound to use reasonable diligence to transport 
within a reasonable time, and is liable for delay 
caused by it and occurring on its own line,®^ not¬ 
withstanding a stipulation in the bill of lading that 
no carrier is bound to transport the goods in time 
for any particular market or otherwise than with 
reasonable dispatch.®^ A connecting carrier cannot 
avoid liability for delay in forwarding a shipment 
because of an alleged excessive freight charge, as 
it is not bound to collect more than the legal charg¬ 
es, and is authorized to adjust the same after col¬ 
lection and a custom between the particular.con- 
nectmg carriers whereby one of them holds the 
goods in a warehouse, when a controversy arises 
over freight charges, until there is an adjustment 


or a correction of which the consignee has no 
knowledge constitutes no defense, in an action by 
the consignee for injuries arising from delay in 
shipment because of an observance of such cus¬ 
tom, since the consignee is in no way bound by it.®^ 
In the absence of proof of partnership or other 
joint interest existing between several common car¬ 
riers, or of some contract or statute otherwise pro¬ 
viding, however, neither the intermediate nor the 
terminal carrier is liable for delay not occurring on 
its own hne,5S especially where the shipping con¬ 
tract so provides ,59 nor is it liable for failure to 
transport on a train which was authorized not to 
stop at the point of transfer.®® Where the negli¬ 
gence of a railroad in failing or refusing to accept 
a shipment at a connecting point, concurred with 
the negligence of a connectmg road in failing to de¬ 
liver the shipment in question on the transfer track, 
both companies were responsible for delays and the 
consequent damages proximatdy resulting from 
such neg^ligence but if delay occurs on each 


54w TCan- —Stewart Poultry Co. v- 
Ene H. Co., 163 P. 448. 99 Kan. 
540. 

NSY. —Caruso-Rinella-Battagrlia Co. v 
Kew York Cent. R- Co., 226 N.T.S 
308. 222 App I>iv. 371. 

N.C.—Gallop & Fisher v. Norfolk 
Southern R. Co., 91 S.E. 375. 173 N. 
C. 21, error dismissed, Norfolk 
Southern R. Co. v. Gallup. 39 S.Ct. 
184. 248 n.S. 596. 63 L.Ed. 438. 

10 C.J. p 295 note 33 Ca3. p 546 notes 
99. 5. 

Jury’s findingrs, sustained hy evi¬ 
dence. that transportation was un¬ 
reasonably delayed, was held suffi¬ 
cient basis for judi:ment against 
connectmg earner in shipper’s action 
for damsfres, whether or not such 
carrier was party to shipper’s under- 
standmg with initial carrier’s agent 
as to routing of shipment from Junc¬ 
tion point, the initial carrier being 
a subsidiary of the connecting car¬ 
rier.—Missoun-Pac. R. Co. v. Waugh, j 
Tex.CivA^pp., 74 S.W.2d 554, error j 
dismissed. I 

Delay ia cars 

Where defendant ste«Tin*«hip com¬ 
pany issued a through hill of lading 
and defendant railway company, the 
final carrier, accepted goods, the 
latter is liable for damage result¬ 
ing from delay in furnishing cars, 
and cannot object that former did 
not have authority to issue a 
through hill of lading —Gallop & 
Fisher v. Norfolk Southern R. Co, 
91 S.E 375, 173 N.C 21, error dis¬ 
missed Norfolk Southern R. Co. v 
Gallup, 39 set. 184, 248 tJ.S. 596, 
63 LEd. 438. 


Delay in giving notice 

Delivering carrier, failing to no- 
tiity consignee promptly accordmg to 
local custom and oral promise, is 
liable for loss because of delay in 
givmg notice.—Gulf, C. & S. F. Ry. 
Co. V. Galbraith, Tex.CivALpp., 39 S. 
W.2d 91. j 

Change of routing j 

A car of gram shipped from St. | 
Joseph, Mo., to Sherman, Tex, was! 
originally routed over defendant con¬ 
necting carrier’s line, but after bill 
of lading was issued the routing 
was changed on reguest of the ship¬ 
per. The bill of lading with draft 
attached was forwarded to the pur¬ 
chaser, who paid the draft, and, re-j 
ceivmg the bill of lading, presented] 
the same to the agent of defendant 
with request that the car be for¬ 
warded to another point in Texas. 
The agent accepted it and issued a 
new bill of ladmg, although the car 
had not arrived. A month after, 
the car arrived in Sherman, and 
was forwarded by defendant to the 
new destination, where the gram 
was found to be in a damaged con¬ 
dition and sold at a loss. It was 
held, that defendant was liable not- 
[ withstandmg the car was transport¬ 
ed to Sherman by an agency other 
than defendant due to the change 
1 in the routing, for on notice to de¬ 
fendant that the car was m Sher¬ 
man it was its duty to transport 
the same m a reasonable time.—^Mis¬ 
souri, K. & T. Ry. Co. of Texas v 
Plano Milling Co, Tex.ComApp, 231 
S.W. lOO, affirming Chicago & G. W. 
Ry. Co V. Plano Milling Co, Civ 
App, 214 S.W 833, certiorari demed 
42 set. 317, 258 TJS. 624, 66 !• Ed. 
797. , 


55- Kan.—Stewart Poultry Co v. 
Erie R. Co., 163 P. 448, 99 Kan 
540. 

56- Okl —St. Louis, etc, R Co v. 
Close. 140 P. 1176, 42 Okl 105. 

10 e.J. p 295 note 36. 

57- Tex—^Texas, etc, R Co. v. Has¬ 
sell, 58 S.W. 54, 23 Tex Civ.App. 
681. 

58. Md —Pennsylvania R Co. v. 
Walker, 128 A. 45, 147 Md. 323 

N.T.—Caruso-Rinella-Battaglia Co v. 
- New York Cent. R Co., 226 N.Y.S. 

308, 222 App Div 371. 

10 C.J. p 546 note 2. 

59. N-Y.—^Harris v. Minneapolis, 

etc., R. Co., 73 N.YS. 159, 36 Misc. 
181. 

60m Ala.—Louisville & N. R Co. v. 

Bishop, 85 So. 859, 17 Ala App. 320. 
Corpse 

Parent who had shipped corpsd of 
deceased child under a through ticket 
requiring corpse to be transferred to 
connectmg carrier at certain point 
could not recover for connecting car¬ 
rier’s failure to transfer corpse to 
tram which did not stop or put off 
passengers or baggage at such pomt 
under its rules and regulations, pro¬ 
mulgated by authority of the inter¬ 
state commerce comimssion.—Louis¬ 
ville & N. R Co. V. Bishop, 85 So. 
859, 17 Ala App. 320. 

61- Tex.—St Louis Southwestern 

Ry. Co. of Texas v. Miller & White, 
Civ.App. 190 SW. 719. 

Failure to receive uo excuse 

If failure of railroad to receive 
shipment of live stock when tendered 
it by connectmg road was neghgence, 
and such negligence prevented ship¬ 
ment of cattle that night to destma- 
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line of the connecting" carriers, the terminal carrier 
is liable only for the proportion of loss occasioned 
by its n^ligent delay, and no more.®^ 

Carmack amendment. Although the rule is oth¬ 
erwise where such carrier, having notice when it 
accepted the shipment that special damages would 
result from delay, makes a contract for through 
shipment,®® under the Carmack amendment as it 
existed prior to the amendment of March 4, 1927, 
which makes the delivering carrier liable for ihe 
full damage to the property, neither an intermedi¬ 
ate nor a terminal carrier is liable for delay in the 
transportation of an interstate shipment, where the 
delay was not caused on its line,®^ regardless of 
whether or not it had issued a bill of lading;®® but 
the common-law right of one who has sustained 
damage by reason of the negligent delay of an in¬ 
termediate or terminal carrier to proceed against 
the carrier causmg the damage is not abrogated by 
the statute.®® A shipper, who through mistake paid 
the initial carrier less than the lawful rate for 
transporting the property, cannot recover from the 
terminal carrier damages for delay in unloading, 
caused by his failure to pay to the terminal carrier 
the additional amount due.®^ Where a bill of lad¬ 
ing on an interstate shipment routed a car over the 
line of a particular terminal carrier, and the ship¬ 
ment was not delivered to that carrier, but to de¬ 
fendant which had no facilities for delivering it into 
plaintifFs yard, and defendant, after being notified 
of the error, was informed of plaintifFs urgent 
need of the shipment, but nevertheless kept the car 
for an tmreasonable length of time before it was 
returned to the place where defendant received it, 
to be transshipped over the designated terminal car¬ 
rier into plaintifFs ya.rd, plaintiff was entitled to re¬ 
cover the damages sustained independently of the 


Interstate Commerce Act, and regardless of wheth¬ 
er defendant knew, in the first instance, that the 
car had been misrouted.®® 

§ 426. liability for Misdelivery 

The terminal carrier is liable for misdelivery of the 
goods. 

In accordance with the general rule stated supra 
§ 424 a (1), the terminal earner is liable for the 
damages sustained if it delivers to the w'rong per¬ 
son,®® even if it does so by reason of negligent di¬ 
rection of a preceding carrier for whose acts the 
shipper is not responsible.^® It has been held, how¬ 
ever, that, since a connecting carrier does not see 
the bill of lading until it is surrendered on the ar¬ 
rival of the goods at their destination, the waybill 
is a complete defense to it for delivery at a wrong 
destination.^! If the consignee has designated a 
carrier to receive the goods for him, delivery to 
such carrier is a good delivery and terminates the 
original transportation.^® 

§ 427. Proceedings to Compel Receipt 

of Freight from Connecting Carrier 

As shown infra § 450, a carrier wrongfully re¬ 
fusing to receive freight from a connecting earner 
may be compelled to do so in a suit for mjunc- 
tion brought by the offended carrier. Injunction to 
compel performance of a earner’s duty to receive 
and transport property generally is treated supra 
§ 34. 

§ 428. Liability of Main Line for Loss on 
Branch Line 

The main line of a railroad is liable for losses oc¬ 
curring on branches controlled by it. 


tion, railroad cannot excuse Itself 
from liability on ground that it did 
not actually receive shipment until 
next day —St- Louis Southwestern 
Ry. Co of Texas v. Miller & White, 
Tex.Civ.App., 190 S.W. 819, 

G2. S.C.—^Trakas v. Southern R. Co., 
86 SE. 492, 102 S.C. 211. 

10 CJ. p 546 note 2 [b]. 

63. Tex.—Gulf. C & S. P. Ry. Co 
V. Nelson, 192 S.W. 1056, 108 Tex. 
305, affirming. Civ App, 139 S W. 
81, and certiorari denied 38 S.Ct. 
13. 245 n.S. 657. 62 L.Ed. 534. 

et N.T.—Caruso-Rinella-Battaglia 

Co. v. New York Cent. R. Co., 226 
NTS. 308, 222 App Div. 371. 

Tex—Atchison, T & S. P Ry. Co v. 

Ohlhausen, Civ.App-, 272 SW. 224. 
10 C.J. p 546 note 6, 

65. XJ.S.—^Hudson v. Chicago, etc., R 
Co, DC-H/Tinn., 226 P. 38. 


6GL Kan —Stewart Poultry Co. v. 

Brie R. Co.. 163 P 448, 99 KAn. 540. 
N-Y.—Caruso-Rmella-Battaglia Co. v. 
New York Cent R. Co., 226 N.Y.S. 
308, 222 AppJDiv. 371. 

ND.—^Richards v. Northern Pac. Ry 
Co, 173 N.W. 778, 42 NR. 472 
67- Ky.—^Blackford v. St liouis, I. 
M & S. Ry, Co, 203 S.W 867. 181 
Ky. 70. 

68. S C.—Mitchell v. Greenville, etc, 
R Co., 83 SE. 261, 98 SC. 319. 

69. Mo.—Kemper Mill & Elevator 
Co. V. Hines, 239 S.W. 803. 293 Mo 
88—Amber v. Davis, 282 S.W. 459 
221 Mo App. 448 

10 C J. p 547 note 8 . 

KeconsignnLent 

Where goods were shipped under a 
bill of lading containing an “order 
notify” clause and the temnjnal car¬ 
rier at the request of the person to 
be notified, reconsigned the shipment 
by changing the waybills, although 
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it did not issue any new bills of 
lading, such reconsignment constitut¬ 
ed a delivery to the person to be 
notified, and, if unauthorized by con¬ 
signor, the terminal earner was li¬ 
able for conversion.—Kemper Mill & 
Elevator Co. v. Bhnes, 239 S.W. 803, 
293 Mo 88 

70. Minn —^Ratzer v. Burlington, 
etc, R Co, 66 N.W. 988, 64 Mmn. 
245, 58 Am.S R 530—^Foy v. Chica¬ 
go. etc., R Co., 65 N.W. 627, .#3 
Mmn. 255. 

71- N Y.—^Liberty Sales Co. v. Davis. 
198 N.Y.S. 253. 

10 C J. p 547 note 10. 

72- Ga.—Western, etc, R Co. v. Ex¬ 
position Cotton Mills, 7 S.E 916, 
81 Ga 522, 2 ERA 102. 

Ill.—^Illinois Cent R Co. v. Carter, 
46 N.B 374, 165 Ill 570. 36 L-RA 
527 

N Y —^Fenner v Buffalo, etc., R Co., 
44 N.T. 505, 4 Am.R 709. 
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The main line of a railroad company is liable for 
all loss occurring on any of its branches over which 
it exercises a controlj^ i>ut the mere fact that one 
company is a stockholder of the company owning 
and operating a connecting line does not render it 
liable for loss on such line, on the theory that it 
either has control of such line or is a part owner. 

§ 429. Joint Liability 

a. Under partnership arrangements 

b. Under joint contracts for transporta¬ 

tion 

a. Under Partnership Arrangements 

Where partnership agreements, as distinguished from 
mere Joint traffic arrangements or ownership of stock, 
exist between connecting earners, each is liable for loss 
or Injury caused by any one of them to property in 
course of transportation. 

While connecting carriers cannot make arrange¬ 
ments with each other which will preclude either of 
them from serving the public generally with refer¬ 
ence to transportation of goods as a common car- 
rier,^5 and while some question has arisen as to 
the pow^er of carriers under their charter to form 
a partnership or association for the purpose of 
through freight traffic,'^® partnership arrangements 
for through freights are very generally recognized 
and enforced in all jurisdictions. Where a part¬ 
nership relation exists, each is liable for breach of 
the duty of carrier by any one of them in the course 
of the transportation, and suit for the loss may be 
brought against any one of them;^^ and this is 
so although the general management of each carrier 
is retained by the respective companies.^® It has 


been held that, if an actual state of partnership ex¬ 
ists betw^een two connecting roads, the initial car¬ 
rier cannot limit its liability to damage occurring 
on its own line, and that any contract to this ef¬ 
fect is void;*^® but there is also authority for the 
opposite view.S® 

However, mere joint traffic arrangements and an 
agreement for division of freight will not in them¬ 
selves constitute such a partnership nor will the 
fact that one of two connecting carriers owns a 
large amount of the stock of the other render such 
carrier liable for loss or injury caused by the neg¬ 
ligence of the other.*^ Moreover, an agreement be- 
tvreen several carriers to the effect that any injury 
to property should be paid for by the company on 
whose line it might occur, but that, if it could not 
be ascertained where the injury occurred, then each 
carrier should pay therefor in proportion to its in¬ 
terest in the through diarge, does not constitute the 
carriers partners, and where damage occurs to 
freight shipped through, only the carrier in whose 
possession the goods were at the time of the injury 
can be held liable.83 

h. Under Joint Contracts for Transportation 

Connecting carriers which are parties to Joint con¬ 
tracts for transportation are each liable for the others’ 
defaults. 

Carriers may enter into joint contracts for the 
transportation of goods from one place to anoth- 
er,s^ and thereby make themselves responsible for 
the bringing of goods to their road by other car¬ 
riers, as long as they do not transcend whatever is 
reasonably incident to their business as carriers. *5 
The effect of these contracts is to make each carrier 


73- II.S-—Davis V. Alexander, OkL, 
46 S.Ct. 34, 269 U.S. 114, 70 I..Ed. 
186. 

Ky.—Makeever v. Greor^ria' S. & F. 

Ry. Co., 294 S.W. 144, 219 Ky. 699. 
10 aj, p 547 note 15. | 

Donni'nsin'fe a-nil IlnAa j 

(1) "Where one railroad company 

actually controls another and oper¬ 
ates both as a singrle system, the 
dominant company will be liable for 
injuries due to the negrligence of the 
subsidiary company."—Davis v. Alex¬ 
ander. Okl., 46 S.Ct. 34. 35, 269 U.S. 
114. 70 L.Ed. 186. I 

(2) Accordinirly, where the first 
connecting: earner owns and operates 
the initial carrier it is equally liable 
for loss to particular shipment — 
Makeever v. Georgia Southern & P 
Ry. Co.. 294 S.W. 144, 219 Ky. 699 

74. Kan.—Atchison, etc. R. Co v. 
Cochrane, 23 P. 151, 43 Kan. 225. 
19 Am SR. 129. 7 LUA. 414—At¬ 
chison, etc., R. Co. V. Davis, 8 P. 


530, 34 Kan. 209, 211, allowing re¬ 
hearing 8 P. 146, 34 Kan. 199. 

10 C J. p 547 note 16. 

75. Ga.—Seaboard Air-Line Belt R. 
Co. V. Western, etc., R. Co., 23 S. 
E. 848. 97 Ga. 289. 

10 C.J. p 547 note 17. 

76- N.H —Burke v- Concord R. 
Corp, 61 NH 160. 

10 C J. p 547 note IS. 

77- Neb.—^Missoun Pac. R. Co v. 
Twiss. 53 NW. 76, 35 Neb 267, 37 
AhlSR. 437. 

S.C—Smith V. Southern R. Co, 71 
SE. 989, 89 SC 415, 418. 

10 C.J. p 547 note 20. 

78. Ky.—Cincinnati, etc., R. Co v. 
Spratt, 2 Duv. 4. 

N C —^Rocky Mount Mills v. Wilm¬ 
ington, etc., R Co.. 25 S B. 854. 119 
N C 693, 56 Am S R. 682. 

10 C J p 547 note 21. 

T9- Tex—Gulf, etc, R. Co. v. Wil¬ 
son, 15 S.W 280. 26 S.W. 131. 79 
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Tex. 371, 23 Am.S R. 345, 11 L.R. 
A. 486. 

10 C J p 548 note 22. 

U S.—Milne v Douglass, C C. 
Mo, 13 F 37, 4 McCrary 368. 

10 C J. p 548 note 23 

81- U S —^Pennsylvania R Co v. 
Jones, 15 S.Ct. 136, 155 US 333, 
39 LEd 176. 

Md —Shockley v. Pennsylvania R 
Co, 71 A. 437, 109 Md 123 
10 C J. p 548 note 24. 

82- Tex —Gulf, etc, R Co v. Lee, 
Civ.App, 65 SW. 54. 

83- Mass—Aigen v. Boston, etc., R. 
Co., 132 Mass. 423 

10 C.J. p 549 note 26 

84. US —^Pennsylvania R. Co. v. 
Jones. DC, 15 S Ct. 136. 155 U.S 
333. 39 LEd. 176. 

10 C J. p 549 note 27. 

85- Mass—Saxon Mill v New York, 
etc. R Co., 101 NE. 1075, 214 
Mass. 383. 
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liable for the default of the other and it has 
been held that their liability is not affected by pro¬ 
visions in bills of lading limiting the initial carri¬ 
er’s liability to delays occurring on its own line.*^ 
Where suit is brought on a joint contract made 
with several carriers, plaintiff must recover against 
all or none, in the absence of a statute providing 
otherwise.^^ 

§ 430. • One Carrier as Agent of Other 

Carriers 

Where one carrier is empowered to contract In be¬ 
half of all, each connecting carrier is liable for the oth¬ 
ers' defaults. 

Although several carriers are not copartners, one 
of them may be empowered to enter into a through 
contract with the shipper on behalf of all, and each 
will be responsible for the defaults of all.*® The 
effect of state legislation making each carrier the 
agent of the others is considered supra § 424 b. 

§ 431. ~ - Joint Employment of Common 

Agent by Carriers 

Carriers Jointly employing a common agent are 
Jointly liable for damages arising from his negligence. 

Where carriers jointly employ a common agent, 
and loss or injury occurs through his negligence, 
they will be jointly liable therefor.®® 

§ 432. Right of Connecting Carrier to Bene¬ 
fit of Limited Liability in Contract 
of Carriage 

a. In general 

b. Where contract expressly extends 

limitation to connecting carrier 

c. Where contract expressly confines 

limitation to first carrier 

d. Where contract does not expressly 

exclude connecting carrier 


a. In General 

A contract between the first and second carriers 
limiting liability is binding on the shipper provided the 
first carrier is the latter's agent In procuring the trans¬ 
portation, but a connecting carrier is not entitled to the 
benefit of limitations in a contract independent of the 
one under which he was acting. 

The conflict in the authorities as to what are the 
relations between the shipper and the successive 
carriers makes it difficult to lay dowm general prop¬ 
ositions as to whether succeeding carriers are enti¬ 
tled to the lawful exemptions from liability con¬ 
tracted for by the first carrier. If the first carrier 
is the agent of the shipper for the purpose of pro¬ 
curing transportation over connecting lines, then a 
contract for limitation of liability made between the 
first and second carriers, on delivery of the goods 
to the latter, will be binding on the shipper.®^ 

A mere undertaking on part of first carrier to 
transport to the end of his route and deliver to a 
connecting carrier does not in itself constitute the 
first carrier an agent of the shipper in such sense 
as to authorize him to make such a contract.®^ 

Even if there is no authority to contract with the 
succeeding carrier, the shipper, by suing the last 
carrier under such contract, may ratify it and 
thereby become bound to its terms.®® 

A common carrier transfer company carrying, 
under an independent contract, a trunk arriving on 
a train as a passenger’s baggage and which lost the 
contents which were not all baggage as between the 
railway carrier and the passenger, is responsible 
for the loss, and cannot assert for itself the limi¬ 
tation of liability running in favor of a passenger 
carrier which, as an incident to the carriage of its 
passenger, carried his baggage.®^ 

b. Where Contract Expresiffy Extends T-imita^ 

laon to Connecting Carrier 

Valid limitations In the initial carrier's contract 
inure to the benefit of connecting carriers where the 
contract expressly so provides. 


86. Tex.—Gulf, C & S. F. Ry. Co. v. 
Nelson. 192 S.W. 1056, 108 Tex 305, 
afSrmingr, Civ.App., 139 S W. 81, 
and certiorari denied 38 S.Ct. 13, 
245 US. 657, 62 L.£d. 534. 

10 C J. P 549 note 29. 

VbxoxLgb. shipment 

Where shipment of groods is to 
pass througrh the hands of several 
carriers m order to reach destina¬ 
tion, the various carriers on the 
througrh line over which the ship¬ 
ment IS to pass make a joint con¬ 
tract whereby a bill of ladingr is giv¬ 
en at the point of origin for the re¬ 
ceiving company as well as others 
on which any company in such Ime 


of through traffic can be sued.— 
Reidsville Paper Box Co v. Southern 
Ry.. 99 S.B. 23, 177 N.C. 351. 

87. Tex.—^ulf, etc., R. Co. v. Nel¬ 
son, CivApp., 139 S.W. 81. 

88. Ala.—^Veitch v. Illinois Cent R. 
Co.. 68 So. 575, 14 Ala.App. 146. 

89. m. —Illmois Cent- R Co. v. 
Foulks, 92 IlLApp. 391, affirmed 60 
NE 890. 191 Ill 57. 

Mo—Crockett v. St. Louis, etc., R 
Co, 126 S.W. 243. 147 MoApp 347. 
Va.—Norfolk, etc, R. Co. v. Read, 
12 S.E. 395, 87 Va. 185. 

10 C.J p 549 note 33. 

90u Ark—Kansas City Southern R 
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Co V. Embry, 90 SW. 15, 76 Ark. 
589. 

Pa —^Dulaney v. Philadelphia, etc., 
R Co. 77 A 507, 228 Pa. 180. 

10 C J p 549 note 34. 

SI- Ga—Cranor v. Southern R. Co., 
78 SE. 1014, 13 GaApp. 86. 

10 C J. p 549 note 37. 

SSL Ind —Adams Express Co. v. 

Byers, 95 NE. 513. 177 Ind. 33. 
N.Y —^Babcock v. Lake Shore, etc^, 
R Co. 49 N.T. 491. 

93; Pa.—Sanderson v. Lamberton, 6 
Binn. 129. 

94. Minn.—^McQuat v. Cook's Taxi¬ 
cab & Transfer Co., 176 N.W. 763, 
145 Minn 210. 
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Where the contract of carriage made by the ini¬ 
tial carrier expressly provides that limitations of 
liability therein provided shall inure to the benefit 
of the connecting carriers, such limitations are, of 
course, operative in their favor, provided such limi¬ 
tations are valid.^^ If the limitation is one prohib¬ 
ited by law, it is inoperative, in favor either of the 
initial or of the connecting carriers.®® In order for 
any connecting carrier to obtain the benefit of such 
stipulation, it is not necessary that it should be ex¬ 
pressly named in the contract.®^ 

c. Where Contract Expressly Confines Inmita- 

tation to First Carrier 

Connecting carriers are not entitled to the benefit of 
limitations of liability in a contract specifically limiting 
the benefit thereof to the initial carrier. 

Where the original contract specifically provides, 
as it may do, that the limitations contained therein 
shall affect the initial carrier only, no subsequent 
carrier is entitled to the benefit of the limitations.®® 
This rule has frequently been applied where it is 
stipulated that the liability of the initial earner 
shall not extend beyond its own line,®® even though 
the contract fixes a through rate,i but especially 
where there is no provision in the contract for a 
through rate.2 

d. Where Contract Does Hot E^ressly Ex¬ 

clude Connecting Carrier 

Valid limitations of liability not expressly restricted 
to the initial carrier ordinarily inure to the benefit of 
the connecting carriers. 


Although the contrary view has been taken,® ac¬ 
cording to the weight of authority, where a con¬ 
tract for through transportation contains limited 
liability clauses which are not in express terms re¬ 
stricted to the initial earner, the limitations so pro¬ 
vided for will inure to the benefit of the connecting 
carrier, so far as they are valid,** Such a contract, 
it is said, has respect to, and provides for, the serv¬ 
ice of the carriers on connecting routes.® On the 
same theory it is said that, as the first carrier, by 
accepting the goods for through transportation 
without prepayment of charges, impliedly agrees 
that no demand for charges shall be made until the 
point of destination is reached, this agreement is 
binding on succeeding carriers, and they are like¬ 
wise bound to' see that no damage results to the 
shipper from demand for prepayment of charges 
by succeeding carriers.® However, if the limita¬ 
tion is invalid, the connecting carrier can, of course, 
claim no more imder it than the initial carrier.^ 

§ 433. ' Under Hepburn Act and Car¬ 

mack Amendment 

In cases governed by federal law, valid limitations 
of liability in the bill of lading inure to the benefit of all 
connecting carriers. 

Under the Carmack amendment a valid limita¬ 
tion of liability in a bill of lading subject to the 
act inures not only to the benefit of the initial car¬ 
rier but also to every connecting earner over whose 
Ime the shipment is forwarded,® and the rule is not 
affected by the fact that the connecting earner re- 


95- Mass.—Morida Cotton Oil Co, v. 
Clyde S. S. Co., 125 IST.E. 855. 235 
Mass. 10. 

30 C.J. p 550 note 40. 

JUabUity lumited to own line 

Where cattle were shipped over 
three lines under a contract that “the 
carrier shall not be held or deemed 
liable for anything: in connection 
with said stock beyond its own line 
of road, and m no event shall one 
carrier be liable for the negligrence 
of another/* such contract “to inure 
to the benefit of all carriers/* the 
liability of a connecting- earner was 
confined to such damages as might 
result from its own negligence, and 
there was np joint liability between 
the connecting carriers —Panhandle 
& S. F. Ry Co. V. Clarendon Gram 
Co, TexCivApp., 215 S W. 866. 

96. IJ S —^Woodbum v. Cincinnati, 
etc., R. Co, 40 P. 731. 

Ark—St. L.OU1S, etc. R. Co. v. 

Spann, 20 SW 914, 57 Ark. 127. 

10 C J. p 550 note 41. 

S*T. Conn —Meras v New York, etc , 
R Co, 52 A. 610. 75 Conn 171. 96 
Am.SR. 192, 56 LRA. 884. 


98. U S.—^Liiverpool & G. W. Steam 
Co. V. Phemx Ins. Co, N.T.. 9 S. 
Ct 469, 129 U.S. 397. 32 l4.Ed. 788. 

10 CJ. p 550 note 43. 

99- N Y.—^Edsall v. Camden, etc., 
R.. etc., Co, 50 NY. 661—iEtna 
Ins, Co, V. Wheeler, 49 N.Y. 616— 
Babcock v. Bake Shore, etc.. R. Co., 
49 N.Y. 491. 

1- NY—:^tna Ins. Co. v. Wheeler, 
49 N.Y. 616. 

a. Ark—Taylor v. Little Rock, etc., 
R- Co, 39 Ark. 148. 

Ga—Central R., etc., Co. v. Bridger, 
20 S.E. 349, 94 Ga. 471. 

Pa—Camden, etc., R. Co. v. Por- 
sjrth, 61 Pa 81. 

3. Wis —^Martin v. American Ex¬ 
press Co, 19 Wis. 336. 

10 C J- p 551 note 51. 

4. NY—Burke v. Union Pac R Co., 
166 N.YS. 100, 178 App.Div 783, 
reversed on other grounds 124 N 
E 119 226 N.Y 534, and certioran 
granted Union Pac. R Co. v. Burke, 
40 set 56, 251 US. 548, 64 LEd. 
409, affirmed 41 S Ct. 283, 255 US 
317. 65 BEd 656 

10 C.J p 550 note 47. 
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S. NY.—Hachadoorian v. Bouisville, 
etc., R. Co, 112 N.Y.S. 660, 128 
AppDiv. 171. 

6w Tenn.—^Bird v. Southern R. Co, 
42 SW 451, 99 Tenn. 719. 63 Am. 
SR. 856. 

7- Ark —St. Bouis, etc, R Co v. 
Spann, 20 SW. 914, 57 Ark. 127. 

8. U S.—^Texas & P. Ry. Co. v 
Beatherwood, Tex., 39 SCt. 517, 250 
U S 478, 63 B.Ed 1096 
Ind.-—Chicago, I. & B. Ry Co. v 
Pnddy, 115 N.E 266. 65 IndApp. 
552. 

Mass.—Byon v. Canadian Pac Ry 
Co, 163 N.E 180, 264 Mass 596, 60 
A B R. 1247—Florida Cotton Oil Co. 
V. Clyde S. S. Co, 125 N.E 8o5. 
235 Masa 10. 

N.Y —Grand Trunk Ry. Co. of Cana¬ 
da V. Satulolf, 182 N Y S 81 
VB—Piper V. Boston & M R R, 97 
A. 508, 90 Vt. 176, affirmed Boston 
& M R. R V Piper, 38 S Ct. 354, 
246 U.S 439. 62 B Ed. 820. 

10 C.J. p 651 note 52. 

Time to sue 

A valid stipulation in the contract 
limiting the time for bnngrmg suit for 
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fused to continue the shipment under the contract, 
with the initial earner and required the shipper 
to execute a different contract which did not con¬ 
tain the liimtation relied on.^ On the other hand, 
any stipulation for limitation of liability, in so far 
as It is not authorized by the Carmack amendment, 
is mvalid, whether intended for the benefit of the 
initial carrier or that of the succeeding carrier.^® 
Under the Hepburn Act, enlarging the definition of 
the term “transportation” so as to include all serv¬ 
ices rendered in connection therewith, and a provi¬ 
sion in the bill of lading that “every service to be 
performed hereunder” is subject to all the condi¬ 
tions therein contained, and that property not re¬ 
moved within forty-eight hours after notice of ar¬ 
rival may be kept “subject to a reasonable charge 
for storage and to carrier’s responsibdity as ware¬ 
houseman only,” the liability of the terminal carrier 
for a loss due to its negligence while the goods 
were in its possession as warehouseman at the place 
of destination will be regarded as controlled by a 
limitation to the agreed valuation made to adjust 
the rate contained in the bill of lading issued by 
the initial carrier.^^ 

§ 434. Right of Connecting Carrier to Benefit 
of Stipulation for Notice of Claini 
for Damages 

Stipulations for notice of claim are generally held 
to inure to the benefit of connecting carriers. 


While it has been held that a stipulation that a 
written notice of claim for damages must be given 
to the initial carrier within a specified time after 
delivery of the goods does not inure to the benefit 
of succeeding carriers,^- it has also been held that 
a provision in a through bill of lading for an in¬ 
terstate shipment, reqmrmg reasonable notice of 
claim for loss or injury, inures to the benefit of the 
terminal as well as the initial carrier, in case it is 
sought to make the terminal carrier liable for a mis¬ 
delivery of the goods,^^ or for loss or injury tbere- 
to.^^ So also a provision of this character wiH 
inure to the benefit of connecting carriers which 
have accepted or acquiesced in a through bill of 
lading containing the provision under a state stat¬ 
ute providing that a through bill of lading issued 
by the initial carrier and accepted or acquiesced in 
by the connecting carriers shall be regarded as the 
contract of each connecting carrier.^® 

§ 435. Actions 

An action cannot be maintained against a connect¬ 
ing earner after expiration of the time fixed by valid 
provision of the bill of lading. 

In harmony with the general rules stated supra § 
242, an action against a connecting carrier after 
expiration of a period of limitations validly pre¬ 
scribed by the bill of ladiHg is barred^® notwitb- 


loss. damage, injury or delay inures 
to the benefit of the connecting ear¬ 
ner. 

U S —^Texas & P. Ry. Co. v. Leathei^ 
wood, Tex., 39 S Ct- 517, 250 US 
478, 63 UEd- 1096 

Mass —^Lyon v. Canadian Pac. Ry. 
Co., 163 K.R. 180, 264 Mass. 596, 60 
A.LuR. 1247 

T.imited liability as to value 

The consignees of onion sets ship¬ 
ped in interstate commerce could re¬ 
cover from the terminal earner for 
damage only on the basis of the 
bona fide mvoice pnee of the prop¬ 
erty, including freight charges, if 
prepaid, as its value as stipulated 
by the standard form hill of ladmg. 
Issued by the initial earner m com¬ 
pliance with order No. 787 of the 
Interstate Commerce Commission, 
dated June 27, 1908, pursuant to the 
Carmack amendment to the Inter¬ 
state Commerce Act, despite the con¬ 
signees* allegation that the terminal 
and initial earners were copartners, 
and despite the amendment of the 
Carmadk amendment on March 4, 
1915 subsequent to the contract of 
carnage.—^Houston & T. C R. Co v. 
Reichardt & Schulte Co., Tex.Civ. 
App., 212 S.W. 208 

9- US —^Texas & P Ry. Co. v. 
Leatherwood, Tex., 39 S.Ct. 517, 250 

U.S. 478, 63 LuNd. 1096. 


Contra Chicago, R I. & G- Ry. Co 
V. Jenkins, TexCiV-App., 196 SW. 
679, error refused. 

Carder not estopped 

Under the Carmack amendment, a 
bill of lading on an interstate ship¬ 
ment of live stock issued by the ini¬ 
tial carrier is bmding on the shipper 
and all connecting carriers, just as 
the rate properly filed by the initial 
earner is binding on them; so con¬ 
necting carriers, although they in¬ 
sisted as a condition of carrying the 
shipment further that the shipper 
accept and sign a new bill of lading, 
are not estopped to r^y on a provi¬ 
sion m the original bill of lading 
limiting the time for action, although 
the bills they issued contained no 
such limitation.—^Texas & P. Ry Co 

V. Lieatherwood, Tex., 39 S Ct. 517, 
250 U.S. 478, 63 r..HkL 1096. 
la. U.S.—Wabash Ry. Co. v. Holt, 
C.CAN.Y., 263 F. 72. 

Ind —Chicago, I. & L. Ry. Co v. 
Priddy. 115 N-E. 266, 65 Ind App 
552. 

10 C.J. p 551 note 53. 

Unsigned xeleasa 

Where shipper did not sign release 
clauses on shipping order and bill of 
lading agreemg to limitation of caiv 
Tier’s liability, and where joint 
freight tariffs of carriers participat¬ 
ing with imtial carrier required sigrn- 
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ing of release clause for limitation of 
carrier's liability, a connecting caiv 
rier, whose freight tariff contained 
similar requirement, was not enti¬ 
tled to limited liability, notwith¬ 
standing it charged merely the re¬ 
duced rate, the shipper not having 
sigmed release and not having been 
entitled to such reduced rate.—Sie- 
bert v. Erie R. Co., 179 NT.S. 136, 
189 AppDiv- 586. 

11- U.S.—Cleveland. C. C, & St, h 
R. Co V. Dettlebacb, Ohio, 36 S.Ct. 
177, 239 U.S. 588, 593. 60 L Ed. 453. 

12. NY.—Jennmgs v Grand Trunk 
R. Co.. 5 N.Y.S 140, 52 Hun 227, 
affirmed 28 NE 394, 127 NY. 438. 
Tex.—Grayson County Nat. Bank v. 
Nashville, etc, R. Co, Civ.App, 
79 S W. 1094r—Atchison, etc., R. Co. 
V. Grant, 26 S.W. 286, 6 Tex.Civ. 
App 674. 

13- U.S ^—Georgia, F. & A. Ry. Co 
V. Blish MilliTig Co., Cra., 36 S.Ct 
541, 241 U.S 190. 60 I*.Ed 848 
10 aJ. p 551 note 57 

14. Iowa.—ErisTnan v. Chicago, B. 
& Q. R. Co., 163 NW. 627, 180 
Iowa 759 

10 C.J. p 561 note 58 

15ta Tex.—Gulf, etc., R. Co. v. Roger, 
CivA-pp.. 169 SW. 1093. 

16 . —Lyon v. c-nadian 
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standinj^ previous timely litigation gainst the ini¬ 
tial carrier.!* That such a stipulation inures to the 
benefit of the connecting carrier under the Car¬ 
mack amendment is shown supra § 433, 

§ 436. Nature and Form 

In a proper case the action may be brought either in 
tort or on the contract. 

While it has been held in a few decisions that, 
where damages result to a through shipment, inter¬ 
mediate or terminal carriers can be sued only in 
tort and that an action on the contract ^^^ll not lie,!^ 
the iveight of authority-, as disclosed supra § 424 a 
(2), is to the effect that the through contract of 
shipment made with the initial carrier is binding 
on all connecting carriers who receive the goods. 
In case of a wrongful delivery by the terminal car¬ 
rier the initial carrier is liable either in tort for the 
conversion of the goods or on contract for breach 
of the contract of carriage.!® An action for dam¬ 
ages caused by negligence of one of the connect¬ 
ing carriers can be treated as one for damages 
against the delivering carrier for failure to deliver 
in accordance with the terms of the contract.20 

§ 437. Jurisdiction and Venue 

Actions under the Carmack amendment are cogniza¬ 


ble by state courts, the venue being governed by the 
local statutes. 

Causes of action based on the Carmack amend¬ 
ment, are cognizable by the state courts,^! and it 
has been held that, where the state practice per¬ 
mits, jurisdiction may be obtained in a state court 
over a nonresident initial carrier to. enforce its lia¬ 
bility under the Carmack amendment by attachment 
of the goods of such carrier without personal serv- 
ice,2- although, on the other hand, it has been held 
that the remedy given against the initial carrier can 
be maintained only in a jurisdiction in which serv¬ 
ice can be had upon such carrier m a manner per¬ 
missible in the courts of the United States.^^ 

Venue in actions against one or more connecting 
carriers for loss of, or injury to, goods or delay m 
delivery is a matter of statutory regulation, and, 
since the Carmack amendment does not purport to 
deal with the venue of actions brought thereunder, 
it does not affect the question of venue, which is 
determined by state laws.^^ On this question dif¬ 
ferent statutes have been applied in the various ju¬ 
risdictions, such as statutes requiring suit to be 
brought in the county in which the cause of action 
originated or the contract was made or to be per- 
formed,25 statutes requiring the action to be 
brought in the county in which any defendant re- 


Ry. Co., lea N.E. 180, 204 Mass. 
596, 60 A I,.R. 1247. 

NT.-—Germmi v. Southern Pac Co, 
204 N.T.S, 603, 209 App.Div. 442. 
Ri^^iXioiraiice of ci-iiw* 

Under bill of ladingr providinsr that 
written claims for loss or damagre 
must be made to originating- or de¬ 
livering carrier, and requiring suit 
to be brought within two years and 
one day after -written notice is giv¬ 
en by carrier that it has disallowed 
claim, failure to sue within such 
time after receiving delivering car¬ 
rier^ s -wntten notice disallowing 
claim is defense to action against 
connectmg carrier, although claim 
was not disallowed by connecting 
carrier.—Germmi v. Southern Pac 
Co., 204 N.Y.S. 603, 209 App Div. 443. 

17- —^Lyon v. Canadian Pac. 

Ry- Co., 163 N.B. 180, 264 Mass. 
596, 60 A.I^R. 1247. 

la Ga.—Davis v. Peacock, 113 S.E! 

697. 29 Ga.App. 122. 

HL—Golden Grain Milling Co. v. St. 
Douis, S, & P. R. Co.. 226 IlI.App 
116- But see Gallagher v. Grand 
Trunk: Western Ry. Co., 207 Ill 
App. 316. 

10 C J- p 543 note 76. 
la Mo —^Peycke Bros Commission 
Co. V Sandstone Co-op. Co, 191 s 
W. loss, 195 Mo.App, 417 . 

2a TJ S.—^McGinn v Oregon-Wash- 
ington R & Nav. Co.. ac.A,Wash.. 


265 F. 81, certiorari granted Ore- 
gon-Washington R. & Nav. Co. v. 
McGinn. 41 SCt 148, 254 U.S 628. 

65 Lf.Ed. 446, and reversed on other 
grounds 42 SCt. 332, 258 U.S 409, 

66 LEd. 689. 

21. Mo.—State ex rel and to Use of 
St. Louis, B. & M. Ry. Co. v. Tay¬ 
lor. 251 SW, 383, 298 Mo. 474. cer¬ 
tiorari granted State of Missouri 
ex rel, St Louis, B & M. Ry. Co 

V. Taylor. 44 SCt. 132. 263 U.S. 
696, 68 LEd 511, affirmed 45 S.Ct 
47, 266 US. 200. 69 LEd 247 42 
A.L.R. 1232. 

10 C J. p 551 note 62. 

22 . Mo.—State ex reL and to Use of 
St. Louis, B. & M. Ry. Co. v. Tay¬ 
lor, supra. 

—^Pratt v. Denver & R. G. 

W. R. Co., D.CMmn., 284 P. 1007. 
24. Ga—Central of Georgia Ry. Co 

V, Touchstone & Wilbanks, 98 S E 
485. 148 Ga 861 

^ Ga-—Adair v. Atlantic Coast 
Line R. Co.. 94 S EL 840. 2i Ga App 
564r—Askew & Co v. Southern Ry 
Co., 58 S.E. 242. 1 Ga.App. 79. 

10 C.J. p 551 note 63 £aj. 

Issuance of hill of 

In action by consignor against the 
initial carrier for damages resulting 
from failure to notify consignor of 
consignee's faUure to accept the 
goods, court had lurisdiction where 
biU of lading was issued in county 
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of suit although exchanged for an¬ 
other.—Atlantic Coast Line R. Co v 
Ousley, 139 SE. 586. 37 Ga.App. 216 

Ronresident caziier 
Where interstate shipment of 
goods was damaged by defendant ini¬ 
tial carrier or its connecting car¬ 
rier, superior court of county of des¬ 
tination has jurisdiction of suit for 
mages against mitial, nonresident 
carrier.—Adair v. Atlantic Coast Line 
R Co, 94 S.E 840, 21 Ga App. 564 

Contract liability 

Where defendant carrier, having no 
agent or line therein received live 
stock destmed to Tift county, and its 
contract made its liability cease on 
delivery to connecting carrier, and 
stock was delayed by initial and con¬ 
necting carriers, a petition, in suit 
for damages alleging such facts, did 
not make a case where contract was 
to be performed, or damages occur¬ 
red in Tift county, so as to give 
jurisdiction over defendant m th«t 
county —Central of Georgia Ry Co. 
v Touchstone & Wilbanks 98 S E 
485. 148 Ga 861. 

Refusal to issue -through hill 

(1) An action for the refusal by a 
railroad company to issue a through 
bill of lading over its road to a point 
on the line of a connec-ting earner 
should be brought in the county of 
the point of shipment, or in the coun¬ 
ty of the defendant’s residence.— 
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sides, or in which the contract is made, or in which 
ihe carrier agrees to deliver the property,^® stat¬ 
utes authorizing suit in any county in which suit 
may be maintained against any of the connecting 
carriers,27 and statutes providing that whenever 
property is transported by two or more railroad 
companies having an agent or representative in the 
state suit for damages arising out of such carriage 
may be brought against any one or all of such com¬ 
mon carriers having an agent or representative in 
the state, m any court in any county in which either 
of such carriers operates or has an agent or rep- 
resentative.^® A statute authorizing joint action 
against connecting carriers and providing that suit 
is to be instituted in the county of delivery but also 
providing that other existing remedies may be pur¬ 
sued by plaintiff, is cumulative and not restrictive 
or exclusive as to venue, and as regards venue the 
liability of the initial carrier and the connecting 
carrier under a statute similar to the Carmack 


amendment is joint and several, so that a statute au¬ 
thorizing a joint or joint and several action to be 
brought in any county having jurisdiction of any 
one of the defendants is applicable in an action 
against connecting carriers.-^ Under a statute per¬ 
mitting one who has contracted in writing to per¬ 
form an obligation in a particular county to be sued 
therein or vrhere he has his domicile, it was held 
that a carrier operating no line of road in the 
state but having agencies therein, which gives a 
bill of lading for the delivery of the goods in a 
county in which it has no agent, vrith a stipulation 
limiting its liability to injuries accruing on its own 
road, may be sued in the county where the goods 
are delivered for injuries thereto.®® 

§ 438. Parties 

a. Plaintiff 

b. Defendant 


Coles V. Central Railroad & Banlringr 
Co., 9 SE 127. 82 Ga. 149. 

(2) So, where the petition alleged 
that defendant agreed to carry goods 
to the terminus of its line, that after 
they had been shipped in car load 
lots plaintiffs requested defendant’s 
agent at its terminus to have the 
goods transferred in the same cars 
to the road of the connecting car¬ 
rier, to he by it earned to their des¬ 
tination, which request was refused, 
it was held that, as defendant had 
completed its contract, the petition 
showed no breach of a contract at 
the termmus of the road that would 
give the court of that county juns- 
dictlon of an action.—Coles v- Cen¬ 
tral Railroad & Banking Co., supra. 

26. Ky.—Cleveland, C- C. & St. Li 
Ry. Co. V- Toung, 195 S W. 93, 175 
Ky. 841. 

10 C J. p 551 note 63 [bj. 

Destination, of shipment 

Tinder a statute of this character 
the venue of an action brought un¬ 
der the Carmack amendment against 
a nonresident initial carrier for dam¬ 
ages to a shipment was m the coun¬ 
ty of the destmation of the shipment, 
although the bill of lading stipulated 
that carrier should be responsible 
only for delivery of shipment to con- 
nectmg carrier.—Cleveland, C, C. & 
St. L. Ry. Co. V. Young, 195 S.W. 93. 
175 Ky. 841. 

27. Mo —Lay v. Chicago, etc., R. Co., 
138 S.W. 884. 157 Mo App. 467. 

10 CJ. p 551 note 63 [cj. 

as. Tex.—Gulf, a & S F. Ry. Co. 
v. Hines. Civ.App. 18 S.W.2d 833. 
error refused. 

10 C.J p 552 note 65—p 553 note 73. 
Transportation, as requisite 

Where shipment was made from a 
point on a certain railroad and a 
through bill of lading issued m the 


name of such line for transportation 
over several other Imes, the last of 
which eftended into the county 
where suit was brought, it was held 
that court erred in not sustaining a 
plea of privilege filed by the rail¬ 
roads not running through such 
county nor having agents or repre¬ 
sentatives therein, where the ship¬ 
ment in question had been taken by 
a sheriff before it had ever been 
delivered to the terminal earner, the 
shipment not being “transported” by 
such last carrier within the meaning 
of the statute.—^E%yne v. Coleman, 
Tex.Civ.App., 232 S.W. 537. 

Switching line | 

<1) That railroad with extensive 
system acted but for short distance 
m switching cars of live stock did 
not destroy its “common earner” 
character, so as to prevent suit in 
any county where connecting car¬ 
rier did business under the statute — 
Gulf, C. & S. F. Ry. Co. v. Hines, 
Tex-CivA^pp., 18 S.W.2d 833, error 
refused—Gulf, C- & S. F. Ry. Co. 
V. Hmes, TexCiv.App, 4 S.W.2d 641. 

(2) Furthermore, such earner is a 
“connecting earner” and, when im¬ 
pleaded m action against initial car¬ 
rier, cannot plead pnvilege of suit 
m county of residence.—Gulf, C. & 
S. F. Ry. Co. V. Hines, supra. 

Domimle of carriers 

Under such statutes an action for 
loss or injury to goods or delay in 
transportation may be brought 
against several connectmg carriers 
operatmg m the state and having an 
agent therem m a county m which 
one of the carriers has its domicile, 
and the others cannot object that 
they had no domicile in the county. 
—^Texarkana, etc., R Co. v. Shivel, 
Tex.Civ.App.. 114 S.W. 196. 

10 CJ. p 552 note 69. J 
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ISTonjoinder of defendant in county 

Under this statute a suit may be 
brought against any one or all of 
the carriers in any county in whicji 
either is operating its road, without 
joining as a defendant a carrier 
whose line extends into the county 
where the suit is brought, or which 
has a local agent or its principal 
office in such county—^Nation v. San 
Antonio Southern Ry Co., 283 SW'. 
157, 115 Tex. 431—10 C.J. p 552 notes 
65-68. 

ComxnoiL agent in county 

Where several carriers joined as 
defendants in an action for damages 
to goods are shown to he partners 
and agents of each other, and to 
have a common agent in the county 
where the action is brought, they are 
all subject to the jurisdiction of the 
district court of that county —New 
Mexico Eastern R Co. v. Littlefield, 
TexCivA-pp, 135 S.W. 1086. 

29^. Ala.—Louisville & N. R. Co. v. 

StneWand. 122 So. 693, 219 Ala. 

581. 

Doing business in county 

Under Code 1923 § 9418, authoriz¬ 
ing joint, or joint and several, action 
in county having jurisdiction of any 
one of defendants, and § 10045, au¬ 
thorizing joint actions agamst con¬ 
necting carriers, it is immaterial 
whether all carriers sued for loss or 
damage to shipment are doing busi¬ 
ness m county where suit is brought, 
provided Const. 1901 § 232 is not vio¬ 
lated by including m the snit a for¬ 
eign corporation m a county in which 
it is not domg business and provided 
court has jurisdiction of one of them. 
—^Louisville & N. R. Co. v. Strick¬ 
land, 122 So. 693, 219 Ala. 581. 

30u Tex.—Texas^ etc., R. Co. v. 

Hombeck, 39 S.W. 564. 90 Tex. 496. 



§ 438 


CAREIERS 


13 C.J.S. 


a. Plaintiff 

An action under the Carmack amendment is properly 
brought by the lawful holder of the bill of lading, and 
joint owners are properly joined. 

The lawful holder of the bill of lading is the 
proper party to bring an action under the Car¬ 
mack amendment,31 notwithstanding he acquires ti¬ 
tle thereto after the damages sought to be recov¬ 
ered were inflicted and an action improperly 
brought by one who was not the lawful holder of a 
bill of lading cannot be amended to substitute the 
lawful holder.33 A joint owner of the shipment is 
properly joined as plaintiff in a suit brought under 
the Carmack amendment^^ 

b. Defendant 

The necessity or propriety of Joining particular par¬ 
ties defendant is determined largely according to the 
controlling rules of substantive liability. 

The rules as to proper parties defendant in ac¬ 
tions for loss or injury where shipments are made 
over the lines of connecting carriers practically 
conform to the rules of substantive liability in such 
cases which have been fully developed in this Title 
supra §§ 401-431. Thus, vrhere a connecting car¬ 


rier is sued only for loss occurring on its own line, 
it cannot object on the ground of nonjoinder of the 
initial carrier.35 Where the petition states a cause 
of action against the terminal carrier only, the ini¬ 
tial and intermediate carriers are not necessary par¬ 
ties, but are proper parties in the beginning of the 
action in view of the possibility of the terminal car¬ 
rier defending on the ground that it did not receive 
the shipment and if the defense is successfully 
interposed such carriers become necessary parties.37 
As heretofore shown in § 406 a, under the Carmack 
amendment, the initial carrier which accepts freight 
for transportation over the line of connecting car¬ 
riers for interstate shipment is liable for loss or in¬ 
jury whether occurring on its own or on connecting 
Imes and the connecting carrier causing the injury is 
not a necessary party in an action against the initial 
carrier under that amendment's or a similar state 
statute, particularly where the statute preserves to 
the initial earner its right of action against the 
connecting line;39 and, while it has been said that 
the connecting carrier is not a proper party in such 
case,4<^ it is ordinarily held under the Carmack 
amendment that the shipper may sue the initial car¬ 
rier and the carrier causing the loss jointly.In 


31- Ill—^Lmo V. Xortbwestern Pac. 
R. Co, 246 Ill App. 451, reversed on 
other grounds 163 X R. 316, 332 Ill 
S3. 

Ind.—^Bruner v. Chicago & £1. 1. Ry. 
Co., 161 X.E. 6S0, 87 Ind App. 374 

Ckissigiiee 

Where the findings are silent as 
to the ownership of the property 
after its delivery to the initial car¬ 
rier, the presumption is that title is 
vested in the consignee who is there¬ 
fore the lawful holder of the bill of 
lading—Bruner v. Chicago & S. I. 
By. Co., 161 N,B. 680, 87 Ind.App. 
374. 

‘*HOlder^ 

(1) The Carmack amendment does 
not mean that a suit may be main¬ 
tained against the initial carrier by 
one whose mere physical possession 
of the bill is wrongful, or which 
amounts to nothing more than that of 
a fiduciary custodian for the actual 
owner—^Ijaytou v. Central of Geor¬ 
gia By. Co, 149 SEl 431, 40 Ga.App. 
330. 

(2) Under the Cummins amend¬ 
ment. 49 U S C A. § 2, the “holder” 
of a bill of lading, such as is en¬ 
titled to maintain an action thereon. | 
means a person who has both actual 
possession of the bill and a right of 
property therein—^Layton v. Central 
of Georgia Ry. Co., supra. 

Shipper 

(1) Under the federal Bills of Ijad- 
ing Act, a shipper who delivered cot¬ 
ton to carriers for shipment to a 


foreign country on order bills of lad¬ 
ing, which they attached to drafts 
and cashed at a bank, could not en¬ 
join the earner from transporting 
the cotton to its destination.—^Fred¬ 
erick Lieyland & Co. v Webster Bros. 
& Co, Civ.App, 283 S.W. 332, error 
dismissed Webster Bros. & Co. v. 
Frederick Ueyland & Co., 283 SW. 
1071, 115 Tex. 511. 

(2) In action by one shipping 
goods to his own order against im^ 
tial carrier for goods alleged to have 
been lost by delivermg carrier, where 
plaintiff was not shown to be lawful 
holder of bill of lading, he could not 
recover—^Illinois Cent. R. Co. v. 
Stimson, 268 SW. 835, 207 Ky. 78. 

32. Ga.—Atlantic Coast Line R. Co 
V. Murray, 134 SEL 171, 162 Ga. 
589, answers conformed to 134 S.B 
172, 35 GaApp 653. 

33L Va—Norfolk Southern R Co. v. 
Greenwich Corp., 95 S.B. 389, 122 
Va. 631. 

Proper practice 

“In these circumstances, the cor¬ 
rect practice wotdd have been for 
plaintiff to ask to be allowed to suf 
fer a nonsuit before the jury retired, 
under section 3387 of the Code, and 
to have renewed the suit m the name 
of the proper plaintiff.”—Norfolk 
Southern R Co. v Greenwich Corp. 
95 S.E. 389, 390, 122 Va. 631. 

34. Tex.—^Kansas City, M & O. Ry, 
Co. of Texas v. Com, Civ App., 186 
S.W. 807. I 


35. Or.—^Lacey v. Oregon R, etc, 
Co, 128 P. 999, 63 Or 596 
Tex—^San Antonio, etc, R Co. v, 
Moor^ Civ App , 39 S W. 960. 

10 C.J p 553 note 75. 

33- Okl.—Oklahoma, N. M. & P Ry 
Co V. H M S. Drilling Co, 229 P. 
420, 100 Okl 260. 

37. Okl—Oklahoma, N M. & P. Ry. 

Co. V H M S. Drilling Co, supra 
33. Ohio -^Norfolk & Western Ry 
Co. V. Dreshach, 8 Ohio App. 333 
39- Ark.—Ft Smith. S & R. I. R 
Co. V Scroggins, 234 S.W. 999, 150 
Ark. 571. 

Discretion of court after judgment 
Where imtial carrier was sued for 
damages to shipment arising from 
negligent delay in delivery by subse¬ 
quent earner, and no effort was made 
by defendant to make that carrier 
party, refusal, after judgment, of 
motion to make it party defendant 
and confine execution to it was not 
abuse of discretion—^Liakeside Pack¬ 
ing Co v Minneapolis, St P & S R 
M Ry. Co, 203 NW. 334, 187 Wis. 
350. 

40. Ohio—Norfolk & Western Ry. 

Co V. Dreshach, 8 Ohio App 333 
41- Ala.—Southern Ry Co v North¬ 
western Fruit Bxch., 98 So 382, 
210 Ala. 519. 

Mo.—Conley v Chicago, B. & Q R. 

Co, 183 SW. 1111, 192 Mo App. 534. 
Tex—Galveston, B & S A. Ry Co 
V. American Grocery Co., 36 S W 2d 
985, 122 Tex. 1, aJQSrming, Com 
App., 25 S.W.2d 588. which revers- 
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an action against the initial and connecting carriers 
for damages to a shipment of cattle for failure to 
furnish sufficient cars, failure to furnish proper and 
suitable pens and facilities for receiving and caring 
for the stock, and negligence in loading and rough 
handling while in the cars, there was no misjoinder, 
under a statute making all carriers liable for dam¬ 
age sustained anywhere during transportation, 
where plaintiff claimed no damage as the result of 
the initial carrier’s delay in furnishing the cars as 
agreed.'*^ 

If damages to a shipment result from the negli¬ 
gence of each of several carriers over whose line 
the shipment passes, it has been held that they may 
be sued jointly^^ or severally.^'* It has been de¬ 
cided, however, that an initial carrier liable to the 
shipper only for misdelivery and the connecting 
carrier liable to the shipper only in trover or det¬ 
inue for the goods could not be sued jointly in an 
action on the case;^® and, where an initial carrier 
is not a party defendant, intermediate or connecting 
carriers cannot be joined in tort for delayed ship¬ 
ments.^® 

A receiver of a connecting carrier appoints 
more than two years after the delivery of freight 
to the initial earner for transportation is not a 
proper party to the action for the loss of the 
freight, in the absence of any allegation that the 
goods or any part thereof came into his possession, 
or into the possession of the connecting carrier, aft¬ 
er his appointment.^^ 

In an action against carriers for delivering plain¬ 
tiffs’ shipment of live stock to another shipper s 
consignee, the other shipment being delivered to 
plaintiffs’ consignee, the other shipper was not a 

ed Galvestoa Wharf Co. v. Ameri¬ 
can Grocery Co., Civ.App., 13 SW. 

2d 083, certiorari grranted Galves¬ 
ton Wharf Co. v. Galveston, EL & 

S A Ry. Co., 52 S Ct 41, 284 US. 

€08, 76 LEd- 521, affirmed 52 S.Ct. 

342. 285 U.S 127, 76 UEd. 659. 

Utah.—^Barry v. Los Angreles & S. L. 

R. Co., 189 P. 70, 56 Utah 69. 

10 C.J. p 553 note 78. 

As stated in Corpus Jnxis, the rule 
of the text has been cited with ap¬ 
proval in Dietz v. Southern Pac Ry. 

Co. 28 5.W.2d 395, 398. 225 Mo App. 

39. 

42- Tex—St. Louis, B. & M. Ry. Co. 

V Lane, Civ.App, 248 S W. 59. 

43. Ky.—^Louisville & N. R. Co v. 

Schaeffer. 280 S W. 974, 213 Ky. 

248. 

10 C.J. p 553 note 79. 

4*. Ind—Wabash R Co. v. Pnddy, 

101 N.E 724, 179 Ind. 483. 


necessary party defendant'*^ 

Partnership or joint contract. Where a partner¬ 
ship relation exists between connecting carriers, or 
there is a joint contract for a shipment of goods 
over their respective lines, they may be joined as 
defendants in an action for loss or injury to the 
shipment,^® or any one of them may be sued;^® 
and under some statutes two or more carriers may 
be united as defendants in an action for loss or in¬ 
jury caused by negligence, although there is no 
partnership relation or joint undertaking by them 
to carry the particular freight.^! WTiere a part¬ 
nership relation exists between carriers, a connect¬ 
ing carrier which is sued for loss or injury to the 
shipment cannot object on the ground of the non¬ 
joinder of the initial carrier by whose fault the 
loss or injury was caused.52 

§ 439. Pleading 

a. Declaration, petition, or complaint 

b. Plea or answer 

c. Demurrer 

d. Issues, proof, and variance 

a. Declaratioii, Petition, or Complaint 

Plaintiff must allege facts sufficient to constitute a 
cause of action. 

Following the rules of pleading in civil actions 
generally, plaintifFs declaration, petition, or com¬ 
plaint in an action for damages for loss, injury, or 
delay of goods transported by connecting carriers 
must state a cause of action, and if it does so, it is 
sufficient; otherwise it is not. This general rule 
has been applied in actions against the mitial car¬ 
rier,®® or as well as in actions against the inter- 

V. Mobile, etc., R. Co, 128 S W. 
822. 144 Mo App. 43. 

10 C.J. p 553 note 83. 

53- Ill—^L. Staxks Co v. Michigan 
Cent. R. Co.. 207 Ill App. 333 
PetitioiL or complaiiLt lield 

(1) Consigmor's petition against 
initial carrier for damages resultmg 
from failure to give notice of con¬ 
signee’s failure to accept goods stat¬ 
ed cause of action.—Atlantic Coast 
Line R. Co. v. Ousley, 139 S E. 586, 
37 Ga App 215. 

(2) Petition to recover for defend¬ 
ant’s failure seasonably to deliver 
shipment to connecting carrier was 
held not open to exception on ground 
of vagueness of allegations as to 
shipments, in view of former tnaL— 
Quanaht, A & P. Ry. Co. v. Bone. 
Tex.CivA.pp., 208 S.W. 709, error re¬ 
fused. 

(3) A complaint allegmg that an 
iTntiaJ carrier delivered freight in- 


45u Ala.—^James v. Alabama Great 
Southern R. Co., 81 So. 582, 202 
Ala. 640 

46. Ohio.—Oyler & Oyler v. Louis¬ 
ville & N. R. Co., 18 Ohio App. 
481. 

47- Tex—^Davies v. Texas Cent, R. 
Co. Civ App, 133 S.W. 295. 

48L Tex.—Southern Kansas R Co 
V Lockhart, Civ App., 141 S.W. 
127 

10 C.J. p 553 note 85. 

49; Tex.—St. Louis, etc, R Co. v 
Dodson, Civ.App., 97 S W. 523. 

50. N.C.—Reidsville Paper Box Co 
V. Southern Ry. Co., 99 S.E 23, 
177 N.C. 351. 

10 C.J. p 547 note 20. 

5L Mo—Crockett v.^St. Louis, etc., 
R Co. 126 SW. 243, 147 Mo App. 
347. 

52. Mo.—Central American SS. Co. 
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mediate or terminal carrier.^^ In an action based 
on the statutory- liability of defendant carrier for 
damages caused by other carriers plaintiff must 
plead facts sufficient to bring the case within the 


statute,®® but to fix the liability of the initial carrier 
under the Carmack and Cummins amendments it is 
unnecessary to allege issuance of a through bill of 
lading.®® Prior to the amendment to the Carmack 


trusted to It to a connectmsr carrier, 
not in the good condition in which 
it had been received, showed that 
damage 'nas sustained on line of the 
initial earner, and stated a cause of 
action against it under the Carmack 
Amendment —^Pacific Coast Borax 
Co. V. Shippers' Navigation Co, ITS 
K.TS 1S2, IflS Misc. 19S. 

<4) In parent's action against rail¬ 
road for delay in transportation of 
the corpse of deceased child, allega¬ 
tion that by reason of defendant's 
negligence the corpse was not trans¬ 
ferred to the next succeeding pas¬ 
senger train of the connecting car¬ 
rier leaving the connecting point for 
the point of destination, as shown 
by the contract of carnage, was a 
sufficient allegation of a breach of 
duty.—^Louisville & N. R Co. v. 
Bishop, 85 So, 859, 17 Ala.App- 320. 
Petition. li;^d insufficient 

Where corporation canceled con¬ 
tract with railroad to make inter¬ 
state transportation of stone for 
railroad's refusal to publish rate 
specified, corporation's petition to re¬ 
cover from railroad profits lost is 
demurrable, where transfer to con¬ 
necting carrier would have been 
necessary, and corporation sought no 
publication of rate by connecting 
carrier or joint publication of rates, j 
—Rowan County Freestone Co. v. 
Chesapeake & O. Ry. Co.. 95 S.W.2d 
575, 264 Ky. 785. 

cIM-me-l 

While an averment of general no¬ 
tice to railroad company of damages 
that would result from refusal sea¬ 
sonably to deliver cars to connecting 
carrier was held sufficient averment 
as to notice to sustain recovery by 
consignee who was contractor for 
Ibss of his own time, this item of 
damage was held not fairly to comej 
within any element of actual dam-1 
ages claimed in the petition.—Qua- 
nah, A. & P. Ry. Co. v. Bone, Tex. 
CivA.pp., 208 S.W. 709, error refused. 

Wk Gsl—G eorgia, F. A A. Ry. Co. 
V, Pippin, 127 S.EL 300. 33 <la.App. 
573. 

Hh—^Pennington v. Grand Trunk 
Western Ry. Co,, 115 NB. 170, 277 
IlL 39. 

10 C.J. p 553 notes 89, 90, p 554 
notes 91-97. 

Petitioii or complaint held sufficient 

(1) Petition, allegrmg that notify 
consignee of interstate shipment 
paid draft attached to bill of lading, 
and that shipment was damaged byi 
delivering earner’s negligence, was I 
held to state cause of action by con¬ 
signee against delivering earner.—j 


xVtlantic Coast Line R. Co. v Mur¬ 
ray, 134 S-E 172, 35 Ga App. 653, 
conforming to answer to certified 
question. Sup, 134 SB 171, 162 Ga 
5S9. 

(2) In shipper's suit against rail¬ 
road as connecting carrier to recov¬ 
er for damage to interstate shipment 
of flour origmally deliveied by ship¬ 
per to water carrier, fe.ilure of pe¬ 
tition to state that railroad furnish¬ 
ed cars to shipper was held not to 
render petition demurrable.—Sperry 
Flour Co. V. Atlantic Coast Line R. 
Co., 189 S.E. 278, 54 GaA^pp. 725. 
Complaint held insufficient 

Complaint alleging that damage to 
freight was caused while in the pos¬ 
session of the imtial carrier, and not 
setting forth what part of the dam¬ 
age, if any, was sustained on each 
of the two lines, did not state a 
separate cause of action agamst the 
connecting carrier, in view of the 
Carmack amendment.—^Pacific Coast 
Borax Co. v. Shippers’ Navigation 
Co, 178 N.Y.S. 182, 108 Misc. 198. 

Waiver of limitation 

An allegation in a petition in an 
action for injuries to live stock ship¬ 
ped under a contract requiring suit 
within a certain time, that the de¬ 
lay in suing was due to pending ne¬ 
gotiations between plaintiff and con¬ 
necting carriers, was held not to 
state an implied waiver of the con¬ 
tract limitation by the initial car¬ 
rier.—Harrmgton v. Wichita Falls & 
N, W. Ry. Co., 156 P. 634. 56 OkL 
729. 

Petition, construed 

.(1) A petition against connecting 
carriers for damage resulting from 
delay In transportation which al¬ 
leged that the shipper, at the re¬ 
quest of the consignee, informed 
the carrier of the damage which 
would result from delay m transpor¬ 
tation, that the shipper agreed m 
consideration of the carrier estab¬ 
lishing a lower through rate to 
ship all the materials needed over 
that line, that thereafter the ship¬ 
per, acting for the consignee, de¬ 
livered to the carrier such material 
for transportation, and that ship¬ 
ments were delayed for an unreason¬ 
able length of time, declares on a 
breach of the original oral contract 
for shipment not on the bills of 
lading subsequently issued—Gulf, C. 
& S. F. Ry. Co. V. Nelson, 192 S. 
W1 1056. 108 Tex 305, certiorari 
denied 38 S.Ct 13. 245 XJ.S. 657 62 
L Ed 584. 

(2) Where a petition against a 
connecting earner does not allege. 
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that defendant received the goods in 
good order, the action will be con¬ 
strued as based on carrier’s com¬ 
mon-law liability, and not on a 
statute imposing liability on ear¬ 
ners receiving the goods in good 
order—Southern Ry Co. v. Waxel- 
baum Produce Co., 90 S E 987, 19 
6 a App 64. 

(3) So if the petition alleges a 
good common-law action, an aver¬ 
ment that defendant received the 
goods "as in good order,” does not 
necessarily render the action one 
brought solely under a statute pro- 
vidmg that the last of several con¬ 
necting carriers which has received 
the goods “m good order” shall be 
liable for any damage thereto.— 
Philadelphia & Reading Ry. Co v. 
Venable. 43 S.E 407, 117 Ga. 142 
—Southern Express Co. v Turner, 
103 SB 802, 25 GaApp 625. 

55- Tex—St. Louis Southwestern 

Ry. Co. V. Cox, Civ App, 221 SW. 

1043. 

Contract for through carriage 

To recover from a terminal car¬ 
rier the damages to shipment caused 
by preceding carriers, plaintiff must 
plead that the shipment was on a 
contract for through carriage, rec¬ 
ognized, acquiesced m, or acted upon 
by the carriers so as to bring the 
case withm a statute imposing lia¬ 
bility in such case; and there can be 
no recovery against the carrier for 
the loss, where a contract of this 
character was not pleaded, even 
though the evidence established sucb 
contract —St. Louis Southwestern 
Ry. Co. V. Cox, TexCivA.pp, 221 S. 
W. 1043. 

Petition held, sufficient 

(1) Shipper's allegation that de¬ 
fendant railroads, their agents, and 
representatnres undertook to trans¬ 
port cattle from certain point to an¬ 
other named point, and there to de¬ 
liver them to commission company, 
was held sufficient to allege through 
shipment —Kansas City. M. & O. 
Ry Co V. Cauble, Tex.Civ.App, 286 
SW 478. 

(2) So a petition by shipper of 
live stock alleging receipt by in«+iaj 
carrier and acceptance of shipment 
for safe carriage over its road and 
defendant’s connecting line of road 
from and between designated sta¬ 
tions sufficiently alleged through 
shipment—St. Louis, B. & M. Ry. 
Co. V. Lane. Tex Civ.App, 248 S. 
W. 59. 

5S. Mo.—State ex reL and to Use 
of St. Louis. B. & M Ry, Co. v. 
Taylor, 251 S.W. 383, 298 Mo. 474, 
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amendment making the liability thereunder apply in 
case of property reconsigned or diverted, however, 
it was necessary in an action against the initial ear¬ 
ner for delay to a diverted shipment to allege di¬ 
version before the shipment reached its destination 
or to show that it moved on a through bill of lad¬ 
ing.®^ 

As already shown supra § 424 b, in the absence 
of special contract or statute providing otherwise, 
or of a partnership relation, each of several con¬ 
necting carriers is liable only for loss or injury oc- 
curnng on its own line. Hence, if it is sought to 
charge one of several connecting carriers for loss 
or injury, it must ordinarily be alleged that the loss 
or injury occurred on its hne,^^ or was caused by 


its negligence,^® or that the carriers vrere joint con¬ 
tractors, or that some similar relation existed be¬ 
tween them,®® although if facts are stated which 
show that the carriers sustain a partnership rela¬ 
tion to each other, it is not essential that the com¬ 
plaint should in terms designate them as partners, 
or use any particular words to describe the rela¬ 
tion existing between them.®i It is also necessary, 
if it is sought to charge one of a line of connecting 
carriers for loss or injury occurring on another 
line, to allege the acts of the other connecting car¬ 
riers from which liability might arise,®^ However, 
in view of the presumption of law stated infra § 
440 c (3) that the terminal carrier received the 
shipment in good condition if it was so received by 
the initial carrier, it has been held that in an action 


certiorari grranted State of Mis¬ 
souri ex reL St. Louis, B & M. 
Ry Co V. Taylor, 44 S.Ct. 132, 263 
U S. 696. 68 L. Ed. 511, affirmed 
45 set. 47, 266 TT.S. 200, 69 LEd. 
247. 42 AL.R. 1232. 

Tex—Burd v. San Antonio Southern 
Ry Co. ComApp. 261 S.W. 1021, 
m odifying- San Antonio Southern 
Ry Co. V. Burd, CivA^pp., 246 S. 
W. 1060. 

PetitioiL held snfficiCTt 

A petition against a railroad com¬ 
pany, alleging that goods were de¬ 
livered to the company, which oper¬ 
ated lines only within the state of 
shipment, for transportation to 
points in other states, that plaintiff 
had become the owner of the goods, 
and that through defendant’s negli¬ 
gence and violation of its common- 
law duty as a common earner the 
goods were damaged, states a cause 
of action under Carmack amend¬ 
ment although it does not expressly 
allege that a bill of ladmg had been 
issued by the defendant carrier. In 
such case the allegation that the 
goods were delivered to a carrier 
in a named state outside of which 
it did not operate, for shipment to 
a destination in another state, is 
eauivalent to an allegation that a 
through bill of ladmg was issued to 
that destination, since the carrier 
was required by the federal statute 
to issue a through hill of lading, and: 
the presumption will be mdulged j 
that it did what the law required 
it to do.—State ex reL and to Use 
of St. Louis, B. & M. Ry Co. v. 
Taylor, 251 SW. 383, 298 Mo. 474, 
certiorari granted State of Missouri 
ex rel St Louis, B. & M. Ry. Co- 
V. Taylor. 44 S Ct. 132, 263 U.S. 696, 
68 L.E3d. 511, affirmed 45 S-CL 47, 
266 US. 200, 69 L.Ed. 247. 42 A.L. 
R. 1232. 

57- Ala.—Clark v. Louisville & N. 

R. Co., 114 So. 295, 216 Ala. 637. 


Complaint lidd insnllLcieiLi 
Ala—Clark v. X^ouisville & N. R- Co, 
114 So. 295. 216 Ala. 637. 

58- Ga.—Southern R. Co. v. Gard¬ 
ner. 56 S.E. 454. 127 Ga 320. 

N.B.—Ausk V. Great Northern R. 

Co., 86 N.W. 719, 10 N.D. 215. 

S.C—Eelder v. Columbia, etc, R. 
Co.. 21 S.C. 35. 53 Am.R. 656. 

59- Ga.—Southern Ry. Co. v. Mor¬ 
ris, 95 S.E. 284, 147 Ga 729. re¬ 
versing Morris v- Southern Ry. 
Co., 91 SB 878, 19 Ga.App. 495, 
conformed to 95 SE. 741, 22 Ga. 
App. 154—Southern Express Co. v. 
Turner. 103 S.E. 802, 25 GaApp. 
625. 

Allegation held sufficient 

(1) A petition alleging that a de¬ 
fendant neglected to carry and de¬ 
liver a hog safely, in that^ before 
it arrived at a certain place, it died 
while in defendant’s possession to 
plamtiff’s damage, as against a gen¬ 
eral demurrer, sufficiently alleges in- 

1 jury was caused by defendant’s neg- 
I ligence.—Southern Express Co. v. 
Turner, 103 SJB. 802, 25 Ga.App. 
625. 

(2) Allegations in suit against 
terminal carrier for loss of goods 
shipped from Massachusetts to Au¬ 
gusta, Ga, of its receipt thereof 
from connectmg carrier lu good or¬ 
der, and Its failure to deliver them, 
not expressly declaring upon state 
or federal statute, were sufficient to 
show that loss was caused by de¬ 
fendant’s negligence—Atlantic Coast 
Line R Co. v. Stovall-Pace Co., 100 
S.E 657, 24 GaApp. 248. 

GO. NC—M V. Moore & Co. v 
Southern Ry Co., Ill S.E. 166, 183 
NC. 213 

10 C.J. p 553 note 90. 

held sufficient 

A complaint against a terminal 
carrier for delay in a shipment of 
hve stock, which alleged that the 
Initial and terminal carriers with 
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another had associated themselves 
together into a system, and that 
each member was fully authorized 
to contract for the shipment of live 
stock freight over the system, suffi¬ 
ciently alleges that the contract en¬ 
tered into in the name of the initial 
carrier was also the contract of the 
terminal carrier, so that a breach of 
the contract, occurring on either 
line, created a joint obligation 
against both carriers.—Martin v. 
Union Pac. R. Co, 192 P. 506, 69 
Colo. 174. 

Under the Cazmack ^’mienSiMent 

which makes the initial earner lia¬ 
ble for loss or injury to an inter¬ 
state shipment occurring on any 
connecting line, the complaint in an 
I action against the initial carrier for 
j loss or injury to goods shipped need 
not give the names of the connect¬ 
ing lines. It is sufficient to allege 
the name of the initial carrier only. 
—Pecos, etc, R. Co. v. Meyer, Tex. 
CivJS.pp.. 155 S.W. 309. 

In. Georgia, under a statute pro¬ 
viding that, when freight to be con¬ 
veyed by several carriers is lost, any 
connecting carrier, on application by 
shipper or consignee, shall trace 
such freight, and mform the ap¬ 
plicant by which carrier it was lost, 
and making it liable, on failure to 
trace such freight, as if the loss had 
occurred on its Ime, a petition aver¬ 
ring the loss of freight shipped by 
certain carriers, and the failui e of 
the earner at destination to trace 
it after verbal application of *he 
shipper, states a cause of aciion 
against such carrier for the value 
of such loss of freight-—Savannah, 
etc., R- Co. V. BCardm, 35 SE. 681, 
110 Ga. 433. 

61. Mo,—Wjrman v. Chicago, etc., 

R Co., 4 Mo.App. 35. 

68 . Tex.—International, etc., R. Co- 

V. Hatchell, 55 S.W. 186, 22 Tex. 

Civ.App. 498. 
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against the terminal carrier it is necessary to aver 
onl 3 ' that the initial carrier received the goods in 
good condition and that they were delivered to 
plaintiff in damaged condition and this has been 
said to be the rule in an action against the initial 
and terminal carriers where the statute makes the 
initial carrier liable for an\' damage caused bj' an 3 ' 
earner,®^ and in an action based on joint and sev¬ 
eral liabilitv" of defendant carriers.®^ So in an ac¬ 
tion against several connecting carriers jomtty for 
injuries caused b 3 ’^ negligence, it* will be sufficient 
to allege the negligence general^ and the damages 
resulting therefrom in transporting the goods,®® 
and it is not necessary to allege what effect the neg¬ 
ligence of each carrier had on the goods,®^ nor the 
particular amount of damages caused by each de¬ 
fendant on its own line,®® it being sufficient to al¬ 
lege that the damages ivere caused by all the de¬ 
fendants.®® Even if this were not so, where suit 
is brought against two railroads for injuries to a 
shipment due to negligence, where it is alleged that 
both defendants were really one and the same road, 
operated b 3 " the same management, which allegation 
is not specificall 3 ’^ denied, defendants cannot object 
to the sufficienc 3 ’ of the allegations in regard to the 
times and places at whidi the alleged negligence oc¬ 
curred.^® 


In an action for damages to a shipment of live 
stock it is proper to plead anything which in the 
reasonable contemplation of the parties may affect 
the market value of the stock in determmmg wheth¬ 
er there was a loss.^^ 

In a proper case the petition may be amended to 
aver additional facts."^^ 

b. Plea or Answer 

Affirmative defensive matter must be specially plead¬ 
ed. 

In actions against one or more of several con¬ 
necting carriers, answers and pleas are governed 
b 3 ' the general rules as to such pleadings in civil ac¬ 
tions generally and by such statutory provisions as 
may be in force relating to defenses in actions 
against such carriers. Thus defendant should spe¬ 
cially plead affirmative defensive matter in avoid¬ 
ance of the damage,^® such as diligence of the car¬ 
rier in giving notice of arrival or negligence of the 
consignee in failing to ascertain the arrival and 
where, in a consignee’s action for damages to a 
shipment, plaintiff averred receipt by the initial 
carrier in good condition and delivery to him m bad 
condition, the burden was on the connecting carrier 


63. XoL —Snowden v. Tremont & G. 
Ry. Co., App-, 140 So. 122. 

Petition lieilcL insnfflcieiit as not 
having: alleged delivery to initial 
carrier in good condition.—Snowden 
V. Tremont & G- Ry. Co., Ija.App., 
140 So. 122. 

G4. Ala—lionisville & N. R. Co. v. 
Strickland. 122 So. 693, 219 Ala. 
581. 

Compinint held sufficient 

Counts following substantially the 
statutory form for suit on bill of 
lading against common carrier, ex¬ 
cept that they alleged receipt of 
apples by director general dnring 
federal control and by connecting 
carriers when such control was re¬ 
linquished March 1, 1920, to be de¬ 
livered for a reward, are good as 
against demurrer.—Southern Ry Co. 
V Northwestern Fruit Exch, 98 So 
382, 210 Ala. 519. 

jAi-ning all carriers 

It has been held that the joining 
of initial, intermediate, and deliver¬ 
ing carriers by petition alleging de¬ 
livery to first carrier and failure of 
terminal carrier to deliver portion of 
shipment constitutes statement of 
cause of action against latter carrier 
only—Oklahoma, N. M & P Ry. Co 
V. H. M S. DrUlmg Co, 229 P. 420, 
100 Okl. 260. 

eSm Ky. — Makeever v. Georgia 


Southern & F. Ry. Co., 294 S W. 
144. 219 Ky. 699. 

66 . Tex.—San Antonio, etc., R. Co. 
V. Martin, 108 SW. 981, 49 Tex. 
CivApp. 197. 

CT- Tex.—International, etc., R. Co. 
V. Jones, 91 S.W. 611, 41 Tex Civ. 
App 327. 

10 C.J. p 554 note 94. 

68 . Tex—Gul]^ etc., R. Co. v. Cun¬ 
ningham. 113 S.W. 767, 51 Tex.Civ. 
App- 368—Atchison, etc., R. Co. 
V, Stnbling, Civ.App., 94 S.W 436 
—^Missouri, etc., R, Co. v- Phillips, 
Civ.App, 91 S.W. 242. 

69- Tex.—Missouri, etc., R. Co. v. 

Phillips, Civ App. 91 SW. 242. 

TO- Tex.—Southern R. Co. v. Ben¬ 
nett. Civ.App., 103 SW. 1115. 

10 CJr. p 554 note 97. 

71- T^ —^Texas & P. Ry. Co v. 
West Bros, Com App., 207 S.W. 
918, affirming m part and revers¬ 
ing in part St Lkiuis, I. M. & S. 
R. Co. V. West Bros., Civ App., 
159 S.W. 142, rehearing denied 
Texas & P. R. Co v. West Bros., 
Com.App, 214 S.W. 808. 
l^oss of fin 

In an action against connecting 
carriers for damage to a shipment 
of live stock by delay, if the ship¬ 
ment was delayed by defendant, and 
on account of such delay plaintiffs' 
cattle were damaged in appearance 
and lost m weight by reason of 
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‘loss of fill," reasonably m contem¬ 
plation. such loss of fill may prop¬ 
erly be shown as affecting maikiet 
value.—^Texas & P Ry. Co v. West 
Bros., Tex.Com.App, 214 S W. 808, 
denying rehearing 207 S.W. 918, 
which affirmed in part and reversed 
in part St. Louis, I M & S Ry. Co. 
V. West Bros, Civ.App, 159 S.W. 
142. 

72. Amendments held proper 

(1) Where the original petition 
did not show that shipment was 
an interstate one over the lines of 
several earners and that defendant 
was the last earner, an amendment 
stating these facts does not set out 
a new cause of action.—Southern 
Ry Co. V Waxelbaum Produce Co., 
90 SB 987, 19 GaApp. 64. 

(2) In action agamst earner for 
damages to interstate shipment of 
hogs, that the original petition was 
on a written contract and the 
amendment to petition was on an 
implied contract was im-material, be¬ 
ing matter of procedure governed by 
state practice—Bowles v. Quincy, O 
& K. C. R Co., Mo.App., 187 S W. 
131. 

73. Tex.—Levin v. International- 
Great Northern R. Co , Civ App, 
45 S W 2d 435, error dismissed. 

10 C.J. p 554 notes 98, 99 

74. Tex —Levm v. International- 
Great Northern R. Co., supra. 
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to plead that it had received them in the condition 
in which it had delivered themJ^ 

c. DemiiTrer 

Questions as to misjoinder of parties cannot be raised 
by demurrer. 

It has been held that in an action against several 
connecting carriers for refusal to deliver goods 
transported, the question whether the initial and the 
intermediate carriers were proper parties cannot be 
raised by demurrer,^® and that, in an action against 
the last connecting interstate carrier, a demurrer 
setting up that under the federal statute only the 


§ 439 

initial carrier could be sued vras properly over¬ 
ruled.^'^ 

d. Issues, Proof, and Variance 

The pleadings must be supported by appropriate 
proof without material variance. 

Following the rules applicable to the proof and 
variance in civil actions generally, every essential 
allegation of plaintiff’s pleading must be support¬ 
ed by appropriate proof,^^ which must be confined 
to the issues raised by the pleadings."® While 
there must be no material variance between the 
facts alleged and the facts proved,^® immaterial 
variances may be disregarded.®^ 


75w Ala —Southern Ry. Co. v. 

Northwestern Fruit Exch., 98 So. 
382. 210 Ala 519 

70. Ind—^Baltimore, etc., R Co. v- 
McWhinney, 36 Ind. 436. 

77- Ga—Southern Ry. Co v. Wax- 
elbaum Produce Co., 90 SB. 987, 
19 Ga.App 64. 

78- Iowa —Quillen v Minneapolis 
& St L. R. Co., 164 N.W. 779, 181 
Iowa 536 

Convarsion. 

Under a complaint for a conver¬ 
sion by a carrier while sroods were 
in defendant’s possession as a car¬ 
rier between the point of shipment 
and the point of destination, alleg¬ 
ing that defendant was a common 
carrier, and that it unlawfully and 
wrongfully sold goods shipped by 
plaintiff, without his knowledge or 
consent, plaintiff cannot recover ex¬ 
cept on proof that defendant sus¬ 
tained the relation of a carrier of 
plaintiff’s goods at the time of their 
conversion, or had so contracted 
with plaintiff as to be liable for loss 
by any other carrier or bailee—^Mc- 
Caslin V Southern Pac Co., 203 P. 
742, 187 Cal. 716. 

ExecntioiL of contract 

Where mterstate live stock ship¬ 
per alleged execution of contract 
with defendant connecting earner, 
which failed specially to deny such 
allegation, a statute rendering proof 
of signature of written instrument 
unnecessary, unless denied, did not 
remove burden of proof of execu¬ 
tion from shipper, where bill of lad¬ 
ing on its face was made by initial 
earner only.—^Illinois Cent. R. Co. 
V. Walker, 77 So. 191, 116 Miss. 431 
ITegligence 

Shipper suing for damage to in¬ 
terstate shipment, resulting from 
cameras negligence, has burden of 
proving negligence—Chicago, R. I & 
P. Ry. Co. V. S Li. Robinson & Co., 
298 SW. 873, 175 Ark. 35. 

79. N.C—M. V. Moore & Co. v. 
Southern Ry. Co., Ill &E. 166, 183 
NC 213. 

13 C.J.S.—60 


AssnmptioiL of liability for other’s 
acts 

Where plaintiff sued for the value 
of grain lost through defendant’s 
negligence^ asserting that it was 
lost while on board boats owned and 
operated by defendant, plaintiff can¬ 
not be permitted, the evidence show¬ 
ing that the boats belonged to a 
preceding carrier, to prove or re¬ 
cover on theory that defendant by 
special agreement had assumed lia¬ 
bility for acts of such earner.— 
ICnapp V. Minneapolis, St P. & S 
S. M Ry. Co., 159 NW. 81, 34 N. 
B 466. 

Partnership or j<dnt contract 

Where the complaint did not al¬ 
lege a partnership between connect¬ 
ing carriers or special contract for 
joint transportation, but merely al¬ 
leged delivery to the receiving car¬ 
rier for transportation by it and 
connecting carriers under a bill of 
lading, proof of a partnership or 
special contract was incompetent 
and would not support a recovery, 
and liability depended on the legal 
import of the bill of lading itself 
—^M. V, Moore & Co v. Southern 
Ry Co., Ill SB. 166, 183 NC. 213. 

80. Iowa—Quillen v. Minneapolis & 
St. L. R. Co., 164 NVW: 779, 181 
Iowa 536. 

Ckintract of carriage 

(1) A party who lays his case for 
damages for delay against a rail¬ 
road company on a bill of lading 
on the theory of a breach of ex¬ 
press interstate contract of af¬ 
freightment does not establish his 
case as laid on pro’^^ing that the 
carriage to the ultimate destination 
was effectuated by two separate 
contracts, one being express and 
mtra-state and the other implied 
and interstate—^Taylor v. Central of 
Georgia Ry Co., 121 SB. 348, 31 
Ga»4Lpp. 374. 

(2) Where the petition in an ac¬ 
tion against the initial carrier for 
damages for delay m shipment of 
live stock, declared upon a written i 
contract whereby defendant under-] 
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took to transport plaintiff’s live 
stock to Chicago, and the allegation 
was denied, there was a fatal vari¬ 
ance between pleading and proof 
when he failed to put the contract 
in evidence—Quillen v Minneapolis 
& St. L R Co, 164 NW 779, 181 
Iowa 536 

(3) Where petition alleged deliv¬ 
ery of baggage to defendant rail¬ 
roads as successive carriers, but 
proof showed new and independent 
contract with appellant transfer 
company, there was variance be¬ 
tween allegations and proof.—Ford 
V. Wabash Ry. Co, 300 S.W. 769, 
318 Mo. 723, affirming, App., 266 S 
W 1032 
ITegligence 

In action against initial carrier 
for negligent delay in delivery of 
live stock shipment, where petition 
did not allege negligence by connect¬ 
ing carrier, but predicated liability 
on negligence of initial carrier alone, 
plaintiff could not recover upon 
proof of connecting carrier’s negli¬ 
gence, notwithstanding a state stat¬ 
ute relating to joint liability for acts 
of all carriers.—Ft Worth & R. G. 
Ry. Co. V. Jones, Tex.Civ.App, 212 
S W. 552. 

Theory of recovery 

In an action against an initial car¬ 
rier for conversion by a connecting 
carrier in selling the shipment for 
transportation charges on refusal 
thereof by consignee, the shipper 
cannot recover for negligence in fail¬ 
ing to notify the connecting carrier 
that It held, as alleged m the com¬ 
plaint, an indemnity bond for pay¬ 
ment of the freight, and that plain¬ 
tiff was arranging to sell the goods 
to others, the allegation as to the 
bond being necessary to show that 
the sale by the carrier was wrong¬ 
ful—^McCaslin v. Southern Pac. Co« 
203 P. 742, 187 Cal 716 

81- Mo —Johnson v. Missouri Pac 

R. Co., 249 SW. 658, 211 MoJlpp. 

564. 

DeUvexy to cacxler 

Where an action agamst earner 
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Under a general denial, it may be shown that 
the injury was not caused by defendant but by the 
negligence of the consignor in loading the ship¬ 
ment^- or that the terminal carrier transported the 
goods with reasonable diligence to their destina- 
tion>3 So, in an action against a terminal carrier 
for a delay, it is entitled to prove under the general 
issue that the delay, if any, was that of the initial 
carrier.®^ 

§ 440. - Presumptions and Burden of 

Proof 

a. In general 

b. Delivery of goods 

c. Loss or injury 

d. Unreasonable delay 

e. Instructions to connecting carrier 

f. Issuance of bill of lading 

g. Damages 


a. In General 

The burden is on the plaintiff to prove his cause 
of action and on the defendant to prove its defense. 

In accordance with the general rules applicable to 
civil actions generally and the prinaples discussed 
in succeeding subdivisions of this section, in an ac¬ 
tion againk initial or connecting carriers for loss 
or damage to goods transported the burden is on 
plaintiff to prove all the facts essential to his re- 
covery,®^ including the contract®® or negligence®^ 
upon which his cause of action is based The bur¬ 
den is on defendant to establish its affirmative de¬ 
fenses,®® such as the defense of contributory neg¬ 
ligence®® or a defense that its failure to forward a 
loaded car was excused by not receiving empty cars 
as provided by statuteand, where defendant’s li¬ 
ability is prima facie established, it has the burden 
of proving that the injuries resulted from some 
cause for vrhich it is not liable.®^ Where defendant 
establishes a defense under the provisions of the 
contract, the burden is upon plaintiff to prove want 


for damages to a shipment of pota¬ 
toes was commenced in justice court 
in which there are no formal plead¬ 
ings and great liberality is indulged 
in respect to the statement of a 
cause of action and the complaint 
alleged delivery to defendant, a con¬ 
necting carrier, whereas the evi¬ 
dence showed delivery by plaintiff 
to another, the initial carrier, the 
variance is to he regarded as not 
material and hence not prejudicial 
where no affidavit of suipnse was 
filed.—Johnson v. Missouri Pac. R. 
Co., 249 S.W. 65S, 211 Mo.App. 564. 
ITo variance 

(1) There is no variance between 
proof that defendant carrier delayed 
shipments at junction point with 
another earner at certain date, and 
allegations that goods were deliv¬ 
ered to defendant a month previous 
to such date—^Quanab, A. & P. Ry. 
Co. V. Bone, Tex.CivA.pp., 199 SW. 
332. 

(2) In view of a foraier trial of 
the case, admission of evidence as 
to shipments delayed was-held to 
create no variance or surprise where 
the petition by the consignee sought 
to recover for the cainer^s refusal 
seasonably to deliver to a connect¬ 
ing carrier—Quanah, A & P, Ry. Co 
V- Bone, TexCivApp., 208 SW. 709, 
error refused. 

S C.—M- C. Johnson Motor Co 
V. Payne, 107 SE. 252, 116 SC 
171. 

83. Tex—Gulf, etc., R Co. v. 

Brackett-Fielder Mill, etc., Co, 
CivA.pp., 162 S.W. 1191. 

84. Ala—Central of Georgia R. Co j 
V. Stnckland-Metcalf Grocery Co., I 
58 So. 678, 4 AlaApp. 372. 


85. Me.—^Hayden v. Maine Cent. R 
R, 103 A. 1047, 117 Me 560. 

Miss—^Illinois Cent. R. Co. v Wal¬ 
ker, 77 So. 191, 116 jSIiss. 431. 

Title to hiU of lading 

Person suing initial carrier for 
damages to interstate shipment must 
establish title to bill of ladmg — 
Bruner v. Chicago & E. I Ry. Co., 
161 N.B. 680, 87 Ind.App. 374. 

j 

Miss.—Illinois Cent. R. Co v. 
Walker, 77 So. 191, 116 Miss. 431. 

87- HL—Aurora Automatic Machin¬ 
ery Co V. Chicago, B. & Q. R 
Co., 217 II1A.PP. 60. 

ZTegligence of coimecMng carrier 
A statute providmg that any con¬ 
necting carrier of a through ship¬ 
ment may be held liable for negli¬ 
gence of any other connecting Ime 
docs not relieve party suing of the 
burden of alleging and proving the 
negligence of such other connecting 
line upon which the cause of action 
is based.—Pt. Worth & R. G. Ry. Co. 
V. Jones, TexCivApp., 212 S.W. 552 

8a Tex—QuPuah, A. & P. Ry. Co. 

V. Bone. Civ.App, 199 S.W. 322. 

10 C.J p 374 note 1 [a] 

l^pecial plea 

Where delivering carrier, sued for 
damage to goods, specially pleaded 
that injury was brought about by 
causes beyond its control, it has 

burden of establishing such plea_ 

Central of Georgia Ry. Co v Gillis 
Mule Co., 103 So. 906. 20 AlaA.pp 
535, certiorari denied Ex parte Cen¬ 
tral of Georgia Ry. Co., 103 So. 909, 
212 Ala 635. 

89. Tex.—Gralveston, H. & S. A. Ry. 
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Co. V. Cromley, CivApp, 214 S.W. 

721. 

90- Tex—Quatifth. A. & P Ry. Co 

V. Bone, Civ.App., 199 S.W. 332. 

91- Ala.—Ljmn v. Mellon, 131 So 

458. 24 AlaApp. 144 

6a—Central of Georgia Ry. Co, v. 

Council Bros. 137 S.E. 569, 36 Ga. 

App 573. 

Contract Rmitiiig liability 

(1) In an action against an initial 
earner wherein the carrier set up a 
contract different from that proved 
by plaintiff limiting its liability and 
that it had complied with the terms 
thereof, the carrier was bound to 
prove that the contract was known 
and assented to by plaintiff, and 
that defendant had fully performed 
it—Pittsburgh, etc., R. Co. v Blake- 
more, 1 Ohio CirCt. 42, 1 Ohio Cir. 
Dec. 26. 

(2) Where bill of lading for inter¬ 
state shipment of grapes provided 
that, “except m case of negligence 
of the earner or party in possession 
(and the burden to prove freedom of 
such negligence shall he on the car¬ 
rier or the party in possession), the 
carrier or party m possession shall 
not he liable for loss or damage 
... resulting from a defect or 
nee in the property," and shipper 
alleged that fruit was damaged m 
that it had decayed, and specified 
the defaults either ex contractu or 
ex delicto of the carrier which it 
claimed caused the decay, burden of 
proof was on the carrier to prove 
freedom from negligence alleged, the 
allegations raising a prima facie 
case against it —Cassone v. New 
Tork. N. H. & H R. Ck).. 123 A. 
280, 100 Conn. 262. 
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of consideration for the contractual stipulations 
which would defeat his recovery.92 So, where the 
bill of lading^ contained a valid provision exempting 
the carrier from liabihty for loss by fire, on proof 
of destruction of the shipment by fire the burden 
of proving negligence was on the shipper, there 
being no presumption of negligence.93 Negligence 
will not be presumed from the fact that the initial 
carrier by truck did not carry the goods in its own 
truck where nothing in the contract of carriage re¬ 
quired It to do so.®^ There is a rebuttable pre¬ 
sumption that goods loaded by the shipper in in¬ 
terstate commerce were as described and were 
properly loaded.® 5 

Where an action is brought against defendant 
as “initial carrier*^ in an mterstate shipment and 
there is no proof that the loss or injury occurred 
at any particular point on the route of transporta¬ 
tion, It must be inferred that plaintiff bases his 
suit on the Carmack amendment, that is, on the 
obligation for through transportation, and therefore 
upon the contract expressed in the bill of lading.®® 

While a bill of lading does not necessarily deter¬ 
mine the local or foreign character of the shipment, 
it is prima facie evidence on the subject; and, in 
the absence of proof, direct or arcumstantial, that 
an interstate movement was in the contemplation 
of the parties when the goods were delivered for 
carnage, a bill of lading for a purported mtra-state 
shipment will not be presumed, without further 
evidence, to have issued for an interstate ship¬ 
ment.®^ There is no presumption that a transpor¬ 
tation, when commenced, is to be continued beyond 
the state limits.®® 

h. Delivery of €k>ods 

The burden is on the plaintiff to show delivery of 
the goods to the carrier. 

In an action against a terminal carrier for loss 
of goods, the burden is on plaintiff to prove the de¬ 
livery of the goods to the initial earner.®® The 


same rule applies in an action for delay.l It has 
also been held that the burden of proof is on plain¬ 
tiff to establish the receipt of the goods by defend¬ 
ant unless some relation of agency or partnership 
or some special contract affects the status.- 

c. Loss or Injury 

(1) In actions against initial carrier 

(2) In actions against intermediate car¬ 

rier 

(3) In actions against terminal carrier 

(1) In Actions against Initial Carrier 

In actions against the initial carrier the burden is on 
the plaintiff, according to some authorities, to show that 
the loss occurred while the property was in its custody; 
but there is also authority holding otherwise. 

According to many decisions, in order to hold the 
initial carrier liable for loss of, or injury to, goods, 
the burden rests on plaintiff to show that the loss 
or injury occurred while the property was in its 
custody; or in other words, to show a failure to 
deliver the goods to the connecting carrier, or a 
delivery thereof in bad condition.® There is no 
presumption that injury or loss occurred while the 
goods were in the hands of the initial earner,^ nor 
against the initial carrier as to the line on which the 
damage occurred.® The rule is not affected by a 
statute providing that in case of loss of, or injury 
to, a shipment over connecting lines, the initial car¬ 
rier shall, on demand, give satisfactory proof to the 
consignor that the loss or injury did not occur on 
its line, and that, if it fails to furnish such proof, 
it will itself be liable therefor, in cases where the 
consigpaor sues the initial carrier without making 
the demand provided for by the statute;® nor is it 
affected by a statute which provides that, where 
a railroad company contracts to carry goods be¬ 
yond the terminus of its own line and stipulates 
that there shall be no liability for damages to prop¬ 
erty beyond its own terminus, it shall be held for 
any damage occurring to property, unless it proves 
that it was not liable therefor, in cases where there 


92. Miss.—Illinois Cent R. Co. v. 
Rogers & Hurdle. 76 So. 686, 116 
Miss. 99. 

93. Tex.—A. Ij Wolff & Co v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Civ.App., 283 S W. 250, affiimed. 
CoxnA.pp.. 289 S W. 1000. 

94. U S —Nebraska Co-op Cream¬ 
eries V Des Moines Transp. Co., 
D C.Iowa, 16 F.Supp. 853. 

95. S.C.—M. C Johnson Motor Co. 
V. Payne. 107 SE. 252, 116 S.C. 
171. 

96. 111.—Wood & Co. V. nimois 
Cent. R. Co., 240 HLApp. 6. 


97- Ga—^Taylor v. Central of Geor¬ 
gia Ry. Co, 121 S.B. 348, 31 Ga. 
App. 374. 

98. Ga.—^Taylor v. Central of Geor¬ 
gia Ry. Co., supra. 

99. Ala.—Central of Georgia Ry. 
Co. V Gillis Mule Co., 103 So. 906, 
20 Ala.App 535, certiorari denied 
Ex parte Central of Georgia Ry. 
Co.. 103 So. 909, 212 Ala. 635. 

NC—Riff V Yadlcin R. Co, 127 S. 

E 588, 189 NC 585. 

10 C.J. p 555 note 6. 

1. Ill.—Mexican Import Co. v. 
Pennsylvania R. Co., 193 HLApp. 
26. 


2. Ala.—Southern Express Co. v. 

Saks. 49 So. 392, 160 Ala. 621. 

10 C.J. p 555 note 8. 

3L Mass.—Emery & Co v. Boston & 
M R. R, 120 N.E. 106. 230 Mass. 
463. 

10 C.J. p 555 note 9. 

4. OkL—Lusk V. Durant Nursery 
Co.. 232 P. 11. 73 OkL 269. 

10 C.J. p 528 note 80, p 555 note 10. 
5- Ark.—St. Louis, etc., R. Co. v. 
Pearce. 101 S.W. 760, 82 Ark. 353, 
118 AmS.R. 75. 12 AnmCas. 125. 

6. OkL—Atchison, etc, R. Co. v. 

Rutherford. 120 P. 266, 29 OkL 850. 
10 aJ. p 555 note 12. 
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is no evidence of a through contract.^ However, 
where it is shown that a portion of the damage was 
done l)y the initial carrier, it will be presumed to 
have caused the whole damage unless it submits 
proof to the contrary^ Where plaintiff has rebut¬ 
ted the presumption that the injury occurred on the 
line of the terminal carrier, and the intermediate 
carrier has shown that it was not responsible for 
the injury, it then devolves on the initial carrier to 
rebut an\’ presumption of negligence arising from 
the circumstances.® 

Nevertheless, in a number of decisions the view 
has been taken that, where an initial carrier is sued 
for loss or injury, the burden rests on it to show 
that such loss or injury did not occur on its linei® 
and that proper care was exercised to prevent the 
loss.^^ So the first carrier, on proof hy the owner 
of damage of the goods, has the burden of showing 
delivery in good order to the connecting carner.^- 
Thc rule, it has been said, is in no way affected by 
the presumption, as against a connecting carrier, 
that the goods were received in the same order as 
when received by the initial carrier nor is it af¬ 
fected by a statute which raises a presumption that 
injury to freight in possession of a carrier was 
caused by its ncgligence.i^ The initial carrier, 
however, is not bound to prove when, where, or by 
whose negligence the goods were lost;^® and the 
rule does not apply where a shipper of live stock 


agrees to care for the stock while in transit and 
accompanies them for that purpose, because he is 
in a situation to know the facts, equal, if not su¬ 
perior, to that of the carrier.^® 

Neither the Carmack amendment^^ nor a state 
statute^® which makes the initial carrier liable for 
loss or injury occurring on connecting lines as well 
as on Its own, imposes upon the shipper the burden 
of establishing in a suit against the initial carrier 
whether the loss was caused by it or the connecting 
carrier. Where holders of bills of lading in an in¬ 
terstate shipment prove nondelivery of the goods to 
consignee, it is presumed that they have been lost 
by negligence of the carrier or its agents, and the 
burden of showing that the loss resulted from some 
cause for which the initial carrier was not responsi¬ 
ble is on it.^® However, where goods were recon¬ 
signed after termination of the liability of the ini¬ 
tial carrier as such, the burden is on plaintiff to es¬ 
tablish that the damage occurred while defendant 
was the initial carrier ,20 and where it is held, as 
stated supra § 406 a, that the initial carrier is not 
liable for any loss occurring while the delivering 
carrier is holding the goods as warehouseman, m 
an action against the initial carrier for loss of 
goods alleged to have been removed from a car 
while in the hands of the delivering carrier, the 
burden is on plaintiff to prove that the loss occur¬ 
red while the delivermg carrier held the goods as 


7. Iowa. — McManus v. Chicagro 
Grpat Western R. Co, 115 XW 
910 13S Iowa 150, 12S Am S.R. 

ISO. 

& Ga —Cincinnati, etc., R. Co. v. 

Pless, 60 S.E. 8, Z GaApp. 400. 
ft. Tex—^Ft. Worth, etc., R. Co. v. 
Shanley. SI S.W^. 1014, 36 Tex Civ. 
App 291. 

Shipment over two Imes 

The rule of the text is applicable 
where the shipment is over only 
two lines and negligence on the 
part of the delivering carrier is ex¬ 
pressly negatived.—Southeastern Ex¬ 
press Co. V. Pry Produce Co, 2 

Tenn.App. 37. 

IOl Ohio. — Pennsylvania Co. v. 

Quinby, 7 Ohio App. 197. 

10 C.J. p 555 note 16. 

11- Ohio. — Pennsylvania Co. v. 

Quinby, 7 Ohio App 197. 

12- U.S.—^Inland Waterways Corpo¬ 
ration V. Standard Commercial To¬ 
bacco Co, C.CA.L.a, 65 F2d 715 

13- Ala.—Central of Georgia R. Co. 
V- Chicago Varnish Co., 53 So. 832, 
169 Ala. 287. 

14- Jf-C —^Meredith v. Seaboard Air 
Line R. Co., 50 S-E. 1, 137 N.C. 
478. 


15- Pa —American Express Co. v 
Titusville Second Nat. Bank, 69 
Pa 394, 8 AmR. 268. 

le: Tex —St- Louis Southwestern 
R. Co. V. Vaughan, Civ.App., 41 S 
W. 415. 

17- IJ S.—Chicago & E. X. R Co. v. 
Collins Produce Co., Ill, 235 P 
857, 149 CCA. 169, affirmed 39 S 
Ct. 189, 249 US 186, 63 LEd. 552. 
“The first claim is that the court 
refused to rule, that by its terms, 
the Carmack Amendment (Act June 
29, 1906, chap. 3591, sec 7, pars 11, 
12, 34 Stat 595 [Comp.St. §§ 8604a, 
8604aaJ) casts upon the shipper the 
burden of proving affirmatively that 
the loss which occurred on a con¬ 
necting line was ‘caused by* the con¬ 
necting carrier- But, assuming that 
I the question is presented by the 
record, which is doubtful, Galveston, 
Harrisburg & San Antonio Ry Co. v 
Wallace, 32 SCt. 205, 223 U.S 481. 
491, 56 L.Ed 516, rules that, imder 
the act as construed in Atlantic 
Coast Line R. R. Co. v Riverside 
Mills. 31 SCt. 164, 219 US. 186, 205, 
206. 55 L.Ed 167, 31 L.ILA,NS. 7. 
in such a case as we have here the 
liability of the initial carrier is as 
if the shipment had been between 
stations m dilferent states, but both I 

94a 


upon its own line, and this renders 
the contention untenable.**—Chicago 
& E L R Co V. Collins Produce 
Co., 39 set. 189, 190; 249 US 186 
63 LEd. 552, affirming 235 F. 857, 
149 C C.A 169 

18L Ga.—Atlanta & West Point R. 
Co. V Pairburn Marble Co., 89 S. 
E. 817, 145 Ga. 708. 

19- U S —Galveston, H & S. A. Ry. 
Co. V. Wallace, Tex, 32 SCt. 205, 
223 US 481, 56 LEd 516. 

Ark-—^Missouri Pac R Co. v Bell, 
259 SW. 745. 163 Ark 284. cer¬ 
tiorari denied 45 S.Ct 125, 266 U- 
S 625, 69 LEd. 474. 

Mo—Randazzo Macaroni Mfg. Co v. 
Minneapolis & St. L. R Co., App, 
251 SW 466. 

NH—Ostroff V. Hustis, 114 A. 27, 
SO NH. 141. 

Tex.—Texas & N O. R. Co. v. Ding- 
felder & Balish, Civ.App, 114 S W. 
2d 666, error granted. 

Va.—Chesapeake & O Ry Co. of 
Indiana v. National Bank of Com¬ 
merce of Norfolk, 95 SE 454, 122 
Va 471, certiorari denied 38 S Ct. 
582. 247 US 519, 62 LEd- 1246 

20- Ill —Wenatchee Valley Fruit 
Growers Ass’n v. Michigan Cent. 
R. Ck>., 215 Ill App. 129. 



13 C.J.S. 


CABBIEBS 


§ 440 


carrier.21 In an action by the indorsee of a nego¬ 
tiable bill of lading covering an interstate shipment 
against the initial carrier for wrongful delivery, the 
indorsee must prove delivery by the shipper to the 
carrier, and his receipt of an order bill of lading, 
the indorsement and transfer thereof to plaintiff 
for value, the delivery of the car by defendant with¬ 
out requiring the production and surrender of the 
bill, and the consequent damage.22 

(2) In Actions against Intermediate Carrier 

The burden Is on the plaintifF suing an intermediate 
carrier to establish prima facie the latter’s responsibility 
for the loss, and when he does so the burden of going 
forward with the evidence shifts to the carrier. 

In an action against an intermediate carrier, the 
burden is on plaintiff to show that such carrier re¬ 
ceived the goods in sound condition and that loss or 
injury happened to them while in its possession,23 
or at least to raise a presumption to that effect by 
showing that the loss was not suffered while the 
goods were in the possession of a subsequent car¬ 
rier,-^ and this rule is applicable in an action 
against the last railroad carrier when the goods 
were not delivered directly to plaintiff but through 
a transfer company .^5 i^^ j^as been held, however, 
that w'here there was evidence of the good condi¬ 
tion of a shipment when loaded on the car of an 
intermediate carrier, the burden was on such car¬ 
rier to prove that the shipment continued in the 
same good condition as when received until it had 
been delivered to the next carrier,26 The rule stat¬ 
ed infra subdivision (3) that where the goods 


were received by the initial carrier in good condi¬ 
tion and delivered to the consignee in damaged con¬ 
dition the burden is on the terminal carrier to prove 
that they were not injured while in its possession 
does not apply to intermediate carriers but 
where live stock dies while in custody of the inter¬ 
mediate carrier a presumption sufficient to put that 
line to an explanation of the circumstances arises,-^ 
and, furthermore, where plaintiff has rebutted the 
presumption that the injury occurred on the line of 
the terminal carrier, the presumption then is that 
the damage occurred on the line of the next pre¬ 
ceding carrier,-® and it devolves on the latter, in 
order to escape liability, to show that it was not re¬ 
sponsible for the injurics.30 Where the intermedi¬ 
ate carrier is shown to have delivered the goods to 
the terminal carrier in bad condition, it will be pre¬ 
sumed that, on receipt of the goods by it from the 
initial carrier, they were in the same condition as 
when delivered to the initial carrier.^^ 

(3) In Actions against Terminal Carrier 

While the burden Is on the plaintiff to show delivery 
in good condition to the initial carrier and arrival at 
destination in damaged condition, or loss, when these 
facts are shown a presumption arises against the termi¬ 
nal carrier and the burden is cast upon it to prove that 
It was not responsible for the loss. 

In an action against the terminal carrier for loss 
or injury to goods, the burden is on plaintiff to 
show that the goods were in good condition when 
delivered to the initial carrier,®^ and ^-hat the goods 
were lost, diverted, or injured while in defendant’s 
custody at or before their arrival at their destina- 


21. Ky —^Illiuois Cent. R. Co v 
Stimson, 268 SW. 835, 207 Ky 
78. 

22. Conn —^Alderman Bros. Co. v. 
New York. N. H. & H. R. Co. 129 
A 47, 102 Conn. 461. 

23. Ky.—Southern Ry Co. v. Avey, 
191 SW 460, 173 Ky. 598. 

N.T.—^Losecco v. Canadian Express 
Co.. 199 NTS 80 
10 C.J p 556 note 22 

‘Where the suit is against a 
connecting carrier, and not against 
the initial carrier, of an interstate 
shipment, it is incumbent upon the 
plaintiff to allege and prove that the 
loss and damage to his shipment 
were caused by the negligence of 
the defendant accordmg to the law 
in existence prior to the enactment 
of the Carmack Amendment ”—^Pen¬ 
nington V Grand Trunk Western Ry. 
Co, 115 N.E 170, 171, 277 Ill. 39. 

24. Ill—Neuman v Chicago & N. 
W. Ry. Co, 216 RLApp. 387. 

25. IlL—Neuman v. Chicago & N. 
W. Ry. Co, supra 


Reason for rule I 

‘Where the last railroad carrier 
delivers a shipment of goods to a 
local drayman who receives the 
goods from the railroad and delivers 
them to the consignee, and especial¬ 
ly where the drayman is the agent 
of the latter, as was the situation 
in the case at bar, the source of 
evidence, which may prove whether 
the hlame for the shortage or dam¬ 
age complained of rests with the 
drayman, is quite as accessible to 
the consignee as to the railroad, if 
not more so"—Neuman v. Chicago 
& N. W Ry. Co, 216 IlLApp. 387, 
391. 

26. N C.—^Produce Trading Co v. 
Norfolk Southern R. Co., 100 S E. 
316. 178 N.C. 175. 

27. Ala—^Lynn v Mellon, 114 So. 
680, 217 Ala 75. 

SC.—Smith V Southern Ry. Co, 113 
SE 465, 121 S.C 94. 

2& S.C —Simth V. Southern Ry. 
Co, supra. 

29- Minn.—Hansen-Peterson Co. v- 
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Atchison, T & S. F. Ry. Co., 205 
N.W 605. 165 Minn. 43. 

30- Tex.—Crenwelge v. Ponder, 
ComApp, 228 S.W. 14^ reversing 
Ponder v. Crenwelge, CivApp., 203 
S.W. 1125. 

10 C.J. p 556 note 23. 

31- Wis.—Stolze V. Ann Arbor R 
Co. 134 N.W. 376. 148 Wis 205. 

10 C.J. p 556 note 24 

32. Ind—^Pittsburgh, C. C. & St Ii 
R Co V Larosa, 131 NE. 22, 75 
Ind.App. 475 

La.—Hail v. Houston E & W. T Ry. 
Co., 121 So. 769, 9 La.App 577, 
582. 

N J —^Kaufherr & Co. v Pennsylva¬ 
nia R. Co.. 174 A. 27, 12 N.J.Misc. 
542 

Ohio.—Cincinnati Machinery & Sup¬ 
ply Co. V. Ene R. Co, 178 N.E. 
26, 40 Ohio App 99 

S C —Copeland Co v. Davis, 119 S.E. 
19. 125 S.C. 449 

Tex—^Lancaster v. Noms, Civ App., 
271 S W 401, judgment reversed 
on other grounds Norris v. Lan¬ 
caster, Com.App. 280 SW. 574. 

10 C.J. p 556 note 26, 
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tion.*® However, except where the rule has been 
modified by statute,^* it is generally held that on 
proof of delivery to the first carrier in good con¬ 
dition and receipt by the terminal earner without 
objection It will be presumed in an action against 
the terminal carrier that the goods were still in the 


condition in which they were received by the initial 
carrier, and if they are injured or deficient in quan¬ 
tity, the burden is on the terminal earner to show 
that such loss or injury did not result from any 
cause for which it was responsible.35 Furthermore, 
although this extension of the doctrine has been 


33. Ala—^Louisville & X R Co. v 
Lynne 71 So 33S, 196 Ala 21 
Ind—Pittsburffh. C C & St. L R 
Co V Laro&.a, 131 X B. 22, 75 Ind. 
App 475. 

Ky—Makeever v Georgia Southern 
& F. Ry Co. 291 S.W. 144. 219 Ky 
699 

Minn.—^Ilansen-Peterson Co. v At¬ 
chison. T & S. P Ry. Co., 205 X 
W 605. 165 Minn 43 
Mo —^Krallman v Illinois Gent R 
Co. 235 SW. S30. 209 Mo.App. 2S6 
N.Y—Tatter v. Mathies. 246 XYS. 
54S, 139 Misc. 2b. 

NC—^Riff V Yadkin R. Co.. 127 SB. 
3SS, 1S9 X.C. 5S5. 

S D —J. F. Anderson Lumber Co. v. 
Chicago & X. W. Ry. Co, 226 X 
W. 273. 55 S R 305. 

10 C J p 556 note 26. 

CkizpiLS Jnxis is cited with approval 
in C C. Whitmack Produce Co. v. 
Chicago & X. W. Ry. Co, 178 XW. 
177, 178. 101 Xeb. 587, certioran 

granted Chicago & X. W. Ry. Co. v. 
C. C. Whitnack Produce Co., 41 S.Ct. 
15, 254 U.S. 625, 65 LEd. 445, af¬ 
firmed 42 S.Ct. 328, 258 U.S. 369. 66 
LBd. 665. 

3t Mo.—Crockett v. St- Louis, etc., 
R Co.. 126 S.W. 243, 147 Mo App. 
347. 

10 C.J. p 556 note 28 [a]. 

35b U S.—Chicago & N TT. Ry. Co. 
V. C C. Whitnack Produce Co., 
Neb.. 42 set. 328. 258 U.S. 369, 66 
L.Ed. 665. 

Ala.—Southern Ry. Co. v. J. BL White 
Mercantile Co., 93 So. 395, 207 Ala. 
520—^Louisville & N. R Co. v. 
Lynne. 71 So. 338, 196 Ala. 21— 
Central of Georgia Ry. Co. v. Gil- 
lis Mule Co., 103 So. 906, 20 Ala. 
App. 535, certiorari denied Bx parte 
Central of Georgia Ry. Co., 103 So. 
909, 212 Ala. 635. 

Ark.-—St. Louis, L M. & S. Ry. Co. 
V. Davis. 185 S.W. 478. 123 Ark. 
619. 

6a—Central of Georgia Ry. Co v. 
Clark Milling Co., 149 S.E. 77. 40 
Ga.App. 113—^Illinois Cent. R Co. 
V. Banks. 122 S B 85, 31 €;a.App 
756—^Barron Bros. v. New Tork^ 
N. H. & H. R. Co.. 122 S.E. S3. 31 
Ga.App 757—^Lewis v Joyner, 113 
SB S29, 29 G?a.App. 92—Central 
of Georgia Ry. Co. v. Scrivens, 100 
SB 233. 24 GaApp. 177—Southern 
Ry. Co. V. Waxelbaum Produce Co., 
90 S.E 987, 19 Ga.App. 64. 

Ill.—^E^edman v. Bne R Co,, 246 Ill. 
App. 479. 

Ind.—^Mascari v. New York, CL & 


St L R Co. 1S3 N.E. 913. 97 Ind 
App 27—^Pittsburgh, C. C. & St. L 
R Co. v Larosa, 131 XE 22. 75 
Ind App. 475 

Iowa—^Dye Produce Co. v. Davis, 209 
XW. 744. 202 Iowa lOOS—E. H 
Emery & Co. v Wabash R Co, 166 
XW. 600, 1S3 Iowa 6S7—^Ensman 
V Chicago, R & Q R Co, 163 N. 
W. 627. 180 Iowa 759. 

Ky —^E- J. O’Brien & Co. v. Davis, 
2SS S.W. 682, 216 Ky. 693—Louis¬ 
ville & N. R Co V Schaeffer, 280 
SW. 974. 213 Ky. 248—McArthur 
V. Payne, 25S S.W. 684. 201 Ky 
793. 

La—Snowden v. Tremont & G. Ry. 

Co, App.. 140 So. 122. 

Me.—Goldberg v. New York, N. H 
& H. R. Co, 153 A. 812. 130 Me 
96. 

Md.—^Pennsylvania R. Co v. Walker, 
128 A. 45, 147 Md. 323 
Mass —Goodman v. New York, N. H 
& H R. Co. 3 N.E 2d 777—Lyon v 
Boston & M H R.. 158 N,E. 663, 
261 Mass 251. 

Minn —^Hansen-Peterson Co. v. At¬ 
chison, T- & S. P. Ry. Co, 205 N. 

! W. 605, 165 Mmn. 43 
Miss.—^Illinois Cent R. Co. v. Mahon 
Live Stock Co, 71 So. 802, 111 
Miss. 496. 

Mo.—State ex reL and to Use of St. 
j Louis. B. & M. Ry. Co. v. Taylor, 
251 SW. 383, 298 Mo. 474, certio¬ 
rari granted State of Misouri ex 
! reL St- Louis, B. & M. Ry. Co. v. 
Taylor. 44 S.Ct. 132, 263 U.S. 696. 
68 L.Ed- 511, affirmed 45 S Ct. 47. | 
266 U.S. 200, 69 L.Bd. 247, 42 A.L. 
R. 1232—Detmer, Bruner & Mason 

V. New York Cent. R. Co., 80 S.W. 
2d 222, 229 Mo.App 702, transfer¬ 
red, Sup, 72 S W.2d 984—American 
Fruit Growers v. Cleveland, C. C. 
& St. L. Ry. Co., App. 263 S.W. 
488—^Block Bros. Clothing Co. v. 
Missouri Pac. R. Co., App., 253 S 

W. 35—Johnson v. Misouri Pac. R 
Co. 249 S.W- 658. 211 Mo.App. 564 
—^Letner v. Missouri Pac. R. Co., 
App., 249 S.W 155—Zerilli v. Ross, 
App, 198 S.W 487—Equity Eleva¬ 
tor Co. v. Union Pac. R. Co., App, 
191 S.W 1067. 

N.Y.—Caruso-Rinella-Battaglia Co. v. 
New York Cent. R. Co.. 226 N.T.S. 
308, 222 App.Div. 371—Remmgrton 
V. Barrett, 188 N.T.S. 174, 196 App. 
Div. 838—Yatter v. Mathies, 246 
N.Y.S. 548. 139 Misc 26. 

N C.—^Reidsville Paper Box Co. v. 
Southern Ry.. 99 S.E. 23, 177 N.C. 
351. 

Ohio.—Ene R. Co. v. Bender, Streibig; 
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& Co. 163 N E 50, 29 Ohio App. 
262—^Barron, Boyle & Co v. Cleve¬ 
land. C.. C & St L. Ry. Co., 8 
Ohio NP.NS. 517, affirmed 80 
Ohio St 707. 11 Ohio Cir.Ct-R.N. 
S. 602. 21 Ohio CirDec. 142, 54 
WklyLBul. 110 

Okl.—^Lusfc V Durant Nursery Co., 
232 P. 11. 73 Okl. 269—Oklahoma 
N. M & P. Ry. Co V. H. M S. 
Drilling Co. 229 P 420, 100 Okl. 
260—Witchita Palls & N. W Ry. 
Co. V. Benton, 167 P 633. 66 Okl. 
114—St. Louis & S P R. Co. V. 
Akard. 159 P 344, 60 Okl. 4 
Or —^United Brokers’ Co v. South¬ 
ern Pac. Co.. 169 P 114. 86 Or. 607. 
Ann Cas.l918D 814 

Pa.—^Harry E Jackson Co v. Penn¬ 
sylvania R Co, 172 A. 20, 112 Pa- 
Super. 535—Wray, Moore & Co. v 
American Ry. Express Co, 75 Pa 
Super. 425—^Pottash v. Director 
General of Railroads, 3 Pa.Dist. & 
Co. 387. 

SC.—M. H Felder & Co. v. Atlan¬ 
tic Coast Line R Co, 165 S E. 730, 
167 S C 59—Copeland Co v Davis, 
119 S.E 19, 125 SC. 449—Nimmer 
V Northwestern R Co, 107 S.E. 
479, 116 SC. 190—People's Hard¬ 
ware Co. V. Raleigh & C. R. Co., 
107 S E. 146, 116 S C 145 
S.D—^J. P Anderson Lumber Co. v. 
Chicago & N W. Ry. Co, 226 N. 
W. 273. 55 S D 305 

Tex.—^Burd v. San Antonio Southern 
Ry. Co, Com.App, 261 S W. 1021, 
modifying San Antonio Southern 
Ry. Co. V. Burd, Civ App., 246 SW. 
1060—Crenwelge v Ponder, Com. 
App, 228 S.W. 145, reversing Pon¬ 
der V. Crenwelge, Civ.App., 203 S. 
W 1125—^Lancaster v Norris, Civ 
App, 271 S W 401, reversed on 
other grounds Norris v. Lancaster, 
Com App, 280 S.W 574—Davis v. 
Brooks Supply Co, Civ App. 239 S 
W 628—Houston & T. C. R Co. v. 
Reichardt & Schulte Co. Civ.App, 
212 S.W. 208. 

Va.—Chesapeake & O. Ry Co v W 
C Crenshaw & Co., 137 SB. 515, 
147 Va 290—Southern Ry. Co. v 
Russell. 112 SE. 700, 133 Va. 292. 
10 CJ. p 528 note 80, p 556 note 29 

Corpus J^utis has been cited with 
approvaL 

Neb—C- C Whitnack Produce Co v 
Chicago & N. W Ry. Co, 178 N. 
W. 177, 178, 104 Neb 587, certio¬ 
rari granted Chicago & N. W. R. 
Co V. C C Whitnack Produce Co, 
41 S.Ct 15. 254 US. 625. 65 LEd. 
445, affirmed 42 S Ct. 328, 258 U.S. 
369. 66 L.Ed. 665. 
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declared to be iinsound,36 and although it has been 
held that the legal presumption does not arise in 
the absence of pleading or proof that the goods 
involved in the suit were in good condition when 
they were shipped,^^ many decisions have mate¬ 
rially extended the rule and hold in effect that, if 
the goods are delivered by the terminal carrier in 
damaged condition or deficient in quantity, the pre¬ 
sumption arises without further evidence that the 
loss or injury occurred while the goods were in the 
hands of the terminal carrier; in other words, the 
double presumption will be entertained that the 
goods were accepted in good condition by the ini¬ 
tial carrier and that all the goods accepted were 
received by the terminal carrier in good condition. 


irrespective of the number of intermediate lines 
over which they were transported, thereby placing 
on it the burden of showing that the loss or injury 
was not the result of any cause for which it was 
responsible; but whichever of the two presumptions 
is entertained, the operation and effect will be the 
same.38 -phe presumption is sufficient standing 
alone and in the absence of other testimony to sus¬ 
tain a verdict for plaintiff.^® The presumption is 
not conclusive, however, and casts no absolute lia¬ 
bility on the last carrier but simply imposes on it 
the burden of exonerating itself in order to escape 
liability,'*® it being sufficient for that purpose.'*^ In 
the absence of statute providing otherwise, it is at 
most merely a presumption of fact which may be 


Tenn.— UL. Lewis & Sons v. Illinois 

Cent R. Co., 259 S.W. 903, 150 

Tenn. 94. 

In wiciiicraiL 

(1) The greneral rule is disapprov¬ 
ed, and the rule adopted that, where 
gropds are transported by successive 
carriers and an action is hrougrht 
against the terminal earner for dam¬ 
age to the goods, it is not enough to 
show that the goods were delivered 
to the initial carrier m good condi¬ 
tion, hut it IS incumbent on plamtifl 
to show that they were in good order 
when received by defendant.—Rolfe 
V. Lake Shore, etc, R. Co, 107 N.W. 
S99. 144 Mich. 169. 115 Am.S.R. 388— 
10 C J. p 556 note 27 [a]. 

(2) However, the rule stated in the 
text was applied in this jurisdiction 
m a case controlled by the Carmack 
amendment —Ginsberg v. Wabash 
Ry. Co., 193 NW 286, 222 Mich. 560. 
affirming EL Gmsberg & Sons v, Wa¬ 
bash Ry Co, 189 N.W. 1018, 219 
Mich. 665, 28 ALR. 518. 

Carriers sued jointly 

(1) Terminal earner, sued jointly 
with initial carrier for damage to 
shipment not accompanied by ship¬ 
per, has burden of showing where in¬ 
jury occurred.—^Louisville & N R 
Co V Schaeffer, 280 S.W. 974, 213 
Ky 248 

(2) So, while the general burden is 
on the shipper to show damage to 
the shipment in transit, he is not 
under any obligation to allocate this 
damage or, in other words, to show 
how much was done by one defend¬ 
ant and how much by another. 
When he shows the receipt by the 
initial earner of the goods in good 
condition, that no one accompanied 
them, and that they were delivered 
m bad order, he has met the burden 
imposed on him, and the burden is 
then on defendants to determine as 
among themselves, by evidence, just 
which one or ones of them may be 
responsible for the injury.—^Makeever 


V. Georgia Southern & F. Ry. Co., 294 
S W. 144. 219 Ky 699. 

Proof of carrier’s negligence 

Where evidence showed some neg¬ 
ligence by terminal carrier resulting 
in damage to mterstate potato ship¬ 
ment, carrier had burden of showmg 
cause of part of loss for which it 
denied liability—Beaumont, S L. & 

W. R. Co. V. Farmers’ Co-op. Sweet 
Potato Curing Co. of Rosepme, Xa, 
Tex.CivA.pp., 298 SW. 454. 

3GL Ind—^Pittsburgh, C., C. & St L. 
R Co V Larosa, 131 N.E. 22, 75 
Ind.App. 475. 

37- La.—Snowden v. Tremont & G. 
Ry. Co.. App., 140 So. 122—^Hall v. 
Houston E. & W. T. Ry. Co., 12h 
So. 769, 9 LaApp 577. 582. 

Me.—Goldberg v. New York, N. H. & 
H. R. Co.. 153 A 812. 130 Me. 96. 
Mo.—^Exallman v lllmois Cent. R. 
Co. 235 S.W. 830, 209 Mo App. 286. 

Loss in transit 

“Before a plaintiff is entitled to 
the benefit of the presumption or 
rule of law hereinbefore stated, the 
burden is upon him to show m the 
first place that the loss occurred 
while m transit, and without this 
proof he cannot recover.”—^Block 
Bros Clothing Co v. Missouri Pac. 
R. Co , Mo.App, 253 S W. 35, 36 To 
same effect Petmer, Bruner & Mason 
V New York Cent. R. Co.. 80 SW. 
2d 222, 227. 229 Mo.App. 702, trans¬ 
ferred, Sup., 72 S.W 2d 984. 

Presumption based on presumption 
Proof of the contents of a trunk 
and their value at the time of deliv¬ 
ery of trunk to hotel keeper without 
proof thereof at time of delivery by 
hotel keeper to initial carrier does 
not create presumption as to such 
contents and their value at time of 
delivery by mitial carrier to final 
carrier, smee such presumption 
would be based upon the presump¬ 
tion that trunk at time of delivery 
to initial carrier contained same ar¬ 
ticles as at time of delivery to hotel 
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keeper.—^Johnson v. Western Express 
Co., 181 P. 693, 107 Wash 339. 

SSL U.S.—^Julius Klugman’s Sons v. 
Oceanic Steam Nav. Co., D.C.N.Y., 
42 F2d 461. 

Ark—Chicago R I. & P. Ry. Co. v. 
George B. Shelton Produce Co., 291 
S.W. 428, 172 Ark. 1017—Missouri 
Pac. R. Co. V. American Fruit 
Growers, 260 SW. 39, 163 Ark 318 
—St. Louis, I. M. & S Ry. Co v. 
Cunningham Commission Co, 18$ 
S.W. 1177, 125 Ark 577—St. Louis, 
I M. & S Ry. Co. V. Davis, 185 
S.W. 478, 123 Ark. 619. 

Conn.—Cassone v. New York, N H. 
& H R- Co., 123 A 280, 100 Conn. 
262. 

Okl -—Clinton & O. W R Co. v. 

Smith, 254 P 702, 124 Okl 75. 

10 C.J. p 557 note 30. 

39- Ga.—^Barron Bros v. New York, 
N H & H. R Co., 122 SE S3, 31 
GaApp. 757. 

Ill.—^Freedman v. Erie R. Co., 246 IlL 
App. 479 

Ky.—E J O'Brien & Co. v. Davis. 

288 SW 682, 216 Ky. 693. 

N.Y—^Remington v. Barrett, 188 N. 

Y.S. 174, 196 AppDiv. 838. 

Va.—Chesapeake & O. Ry. Co v. W. 
C Crenshaw & Co., 137 SJE. 515, 
147 Va. 290 
10 C.J. p 558 note 33 
When other aUegations supported 
Presumption that goods delivered 
m good condition to initial czirrier 
were in good condition when receiv¬ 
ed by connecting earner is not con¬ 
clusive; but without competent proof 
rebutting the presumption, and show¬ 
ing that goods were not m good con¬ 
dition when so received, evidence Is 
sufficient, on proof of other material 
allegations of petition, to support 
verdict against connectmg carrier.— 
Central of Georgia Ry, Co v. Scriv- 
ens, 100 SE. 233, 24 Ga.App. 177. 

40. Wis.—Stolze v Ann Arbor R. 
Co., 134 NW. 376. 148 Wis. 205. 

41. Conn.—Cassone v New York, N. 
H. & H. R. Co., 123 A 280, 100 
Conn. 262. 
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rebutted,^- and when it is shown that the act of 
the terminal carrier did not occasion the injury 
complained of, it is rebutted,^^ or, according to 
some decisions, which give the same net result, does 
not arise.^^ However the presumption cannot he 
overcome by proving a prevailing custom that the 
goods were not considered as delivered to the sec¬ 
ond carrier until a record showing the deliA’cry was 
made on the books by the authorized agent Not¬ 
withstanding a statute which provides that the last 
company which received the goods as “in good or¬ 
der” shall he responsible to the consignee for any 
damage, open or concealed, done to the goods, the 
mere production of a receipt vrhich is silent on the 
subject does not rebut the presumption that the 
goods were received in good order.*^® Furthermore, 
it has been held that, where goods vrere delivered 
in a damaged condition, proof that, before delivery 
to the last carrier, the car Tvas in bad condition so 
that the goods were transferred to another is not 
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sufHcient to rebut the presumption of negligence 
which rests on the last carrier 

Reasons for ride. Several reasons have been as¬ 
signed for the rule. As stated in Corpus Juris, 
which has been quoted with judicial approval,^* 
one reason is that the presumption is necessary to 
preserve the shipper's rights, since the earner, and 
not he, has control of the goods and is m a much 
better position to prove their condition at the time 
it received them than is the owner.^® Another rea¬ 
son assigned is that the law presumes a fact, con¬ 
tinuous in Its nature, to continue until the contrary 
appears.50 Another reason is that it is within the 
power of the carrier to protect itself from responsi¬ 
bility for loss or injury occurring prior to its re¬ 
ception of the property by an inspection of its con¬ 
dition at the transfer point and that it will be 
presumed prima facie that if the shipment had not 
been in good order the carrier would have refused 
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4&. Conn.—Cassone v. Kew Tork, UST. 
H. & H R. Co.. 123 A- 280. 100 
Conn 262 

Lia.—Snowden v. Tremont & G. Ry. 

Co. App. 140 So 122. 

Mass.—^Lyon v. Boston & M. R. R. 

158 N.EL 663. 261 Mass. 251 
Okl.—Wicliita Falls & X. W. Ry. Co 
V. Benton. 167 P. 633, 66 Okl. 114. 
Va.—Chesapeake & O. Ry. Co. v TT. 
C. Crenshaw & Co., 137 SF. 515, 
147 Va. 290. 

10 aj. p 558 notes 35. 36. 

43. MasS'—^Lyon v Boston & M. R 
R 158 NE. 663, 261 Mass. 251- 
S C —Southern Textile Machinery Co 
V. Piedmont & N. Ry. Co., 103 S 
E 475, 114 S a 141. 

10 C.J p 558 note 37. 

Evidence xehattlng' presnmptioii 
<1) The presumption that damag^e 
to interstate shipment was caused 
by last earner may be rebutted by 
showing that damage occurred on 
connecting carrier's linew that the 
goods were received in a damaged 
condition, and that defendant was 
not at fault.—Lyon v. Boston & M. 
R R, 158 N.EL 663, 261 Mass. 251. 

(2) And the presumption that in¬ 
jury to live stock occurred on line 
of delivering carrier is rebutted by 
evidence showing that the stock 
when received by it was in bad con¬ 
dition—Wichita Falls & N. TV Ry 
Co. v. Benton. 167 P. 633, 66 Okl 114 

(3) So the presumption is rebutted 
by proof that nothing occurred likely 
to cause damage while shipment was 
in possession of the delivering car¬ 
rier.—Snowden v Tremont & G By. 
Co , La App , 140 So. 122. 

<4) The presumption is rebutted 
by proof of the delivering carrier 
that it did not receive the shipment 


from the intermediate carrier or that 
the loss occurred at the terminal 
after arrival of the goods—Oklaho¬ 
ma X M & P. Ry Co V. H. M S 
Drilling Co, 229 P. 420, 100 Okl. 260 

(5) Where grapes were shipped in 
a refrigerator car, using the ventila¬ 
tor process, evidence as to the con¬ 
dition of the car when received by 
defendant, long time of transporta¬ 
tion before delivery to it, the few 
hours it was in transportation over 
rdefendant's line, and extent of decay 
of grapes when car was opened, was 
held to rehut the presumption that 
the terminal carrier received them in 
good order and that the injury oc¬ 
curred while in its controL—Cassone 
V. New York, N H & EL R Co, 123 
A. 280. 100 Conn. 262. 

(6) Other illustrations see 10 C.J. 
p 558 note 37 [a]. 

4A. Ark.—St. Louis, etc, R Co. v. 
Renfroe, 1*00 SW. 889, 82 Ark 143. 
118 Am SR 58, 10 LRA.,NS. 317. 
10 C J. p 558 notes 38, 39. 

45b Ark—^Kansas City Southern R 
Co. V, Embry, 90 S.W. 15, 76 Ark. 
589. 

451 Ga.—Georgia R, etc, Co. v. For¬ 
rester, 23 SEL 416, 96 Ga. 428 

Ill.—^Ruddell V. Baltimore, etc, 
R Go, 175 IlLApp. 456. 

4a. Neb.—C. C. Whitnack Produce 
Co V Chicago & N W. Ry. Co, 
178 N.W. 177, 178, 104 Neb. 587. 
certiorari granted Chicago & N. W 
Ry Co. V C. C. Whitnack Produce 
Co. 41 set. 15. 254 US 625, 65 
L Ed 445, affirmed 42 S.Ct. 328, 258 
U.S 369, 66 LEd 665. 

49- Ark.—^Missouri Pac. R Co. v 
American Fruit Growers, 260 S.W. 
39, 40, 163 Ark. 318 
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m—Neuman v Chicago & N W. Ry. 

Co. 216 IlLApp 387 
Ind.—^Pittsburgh, C C & St L R 
Co. v Larosa, 131 NE 22. 75 Ind. 
App 475. 

Okl.—Oklahoma N M. & P. Ry Co 

V. H M S. Drilling Co, 229 P. 
420, 100 Okl. 260—St Louis & S. 
F R Co. V. Akard, 159 P. 344, 60 
Okl 4 

S D.—J F. Anderson Lumber Co. v. 
Chicago & N W Ry. Co, 226 N. 

W. 273, 55 S.D 305 
10 C J p 559 note 43. 

“The reason which the courts have 
given for raising the presumption 
which places the burden of proof on 
the carrier to clear itself of the 
charge of negligence is that the car¬ 
rier has the best, and oftentimes the 
only, opportunity to determine when 
and how the injury occurred ”—^Mis¬ 
souri Pac R Co. V. American Fruit 
Growers, supra 

50. Ala.—Southern Ry Co v. J. H. 
White Mercantile Co., 93 So. 395, 
207 Ala 520 

Minn.—^Hansen-Peterson Co v. At¬ 
chison, T & S F. Ay Co. 205 N 
W. 605, 165 Minn 43. 

N Y —Caruso-Rinella-Battaglia Co v. 
New Tork Cent R Co. 226 NTS. 
308. 222 App Div 371 
Tenn—Lewis & Sons v. Illinois 
Cent. R Co.. 259 S W. 903, 150 
Tena 94. 

51. Ill—Neuman v. Chicago & N 
W Ry. Co, 216 IlLApp. 387. 

Neb —C C WTiitnack Produce Co. 
V, Chicago & N. W Ry. Co.. 178 
NW. 177, 104 Neb 587, certiorari 
granted Chicago & N W Ry. Co. 
V. C C Whitnack Produce Co, 41 
set 15, 254 U.S 625, 65 L.Ed. 445, 
affirmed 42 S.Ct. 328, 258 US. 369, 
66 LEd 665. 

10 C J. p 559 note 44. 
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to receive it otherwise than as in bad order 
but, as IS shown hereafter, the presumption applies, 
although the goods were shipped in sealed cars or 
in packages, or were shipped in bond, preventing 
inspection, and hence this latter reason is not enti¬ 
tled to much weight.53 

Extent and limits of rule. The rule applies to 
transfer compames as well as to other common car¬ 
riers,®^ and, although there is authority to the con¬ 
trary,®® to shipments of perishable goods®® or live 
stock,®^ as well as to other shipments. The fact 
that the goods were concealed in boxes or packages 
will not affect the operation of the rule;®® nor is its 
operation affected by the fact that the merchandise 
was shipped through in sealed cars without oppor¬ 
tunity for the carrier to examine the goods;®® and 
a fortiori the rule applies where the agent of the 
carrier has an opportunity, before sealing the car, 
to verify the waybill by ascertaining the contents 
of the car by an inspection.®® So the rule applies 
whether the goods are passed over all the lines on 
the same car or at any terminal point are transfer¬ 
red from the car of one line to that of another,®^ 
and it makes no difference whether the goods go 


all the way on the same bill of lading or how often 
new ones are substituted on the w'ay.®^ The pre¬ 
sumption is not prevented from attaching by the 
fact that the goods could not be inspected when re¬ 
ceived by the terminal carrier because shipped in 
bond.®3 The operation of the rule is not affected 
by the fact that the shipment was made under a 
contract limiting the liability of the carrier to in¬ 
juries occurring on its own Ime,®^ nor by the fact 
that the owner or consignee diverts the shipment 
while in transit,®® although it has been held that 
the rule does not apply where the original contract 
ended before the goods were reconsigned over de¬ 
fendant’s lines so that under the new contract de¬ 
fendant was the initial as well as the terminal car¬ 
rier.®® The application of the presumption is not 
prevented by the circumstance that the initial car¬ 
rier was a steamship company and conducted its 
business on the w'ater®^ or by the fact that the 
goods were transported from the wharf of the ini- 
itial carrier to the freight station of the delivering 
carrier by a truckman.®® So it has been held that 
the rule is not changed by a statute providing that, 
under a contract for shipment of freight between 
two or more common carriers the responsibihty of 


62. Neb.—C C. Whitnack Produce 
Co. V Chicagro & N. W. Ry. Co., 
supra. 

10 C J. p 559 note 45. 

53. Wis —Stolze v. Ann Arbor IL 
Co, 134 N.W. 376. 148 Wis. 205. 

10 C.J. p 559 note 55. 

54. Tex.—^Texas, etc., R. Co. v. Cap¬ 
per, 84 S.W. 694, 38 Tex.Civ.App. 
61. 

Effect on initial carrier 

earner, under presumption that 
loss occurred during* control of last 
custodian, is not liable for shortage 
in box of furs successively in custody 
of ocean earner, truckman, and 
warehouseman.—Julius Klugman's 
Sons V. Oceanic Steam Nav. Co., D. 
CN.T., 42 P.2d 461. 

55. Pa.—Harry H. Jackson Co. v. 
Pennsylvania R. Co., 172 A 20, 
21, 112 Pa.Super. 535. 

''The rule is confined to ordinary 
merchandise, which does not de¬ 
teriorate from a cause not within the 
control of the carrier. It has no 
application to perishable goods ship¬ 
ped under a contract which express¬ 
ly relieves the earner of the duty 
of examining- or repleDi«4bing the 
bunkers with ice while in transit.”— 
Harry E. Jackson Co. v. Pennsylvama 
R. Co., supra. 

56l Conn.—Cassone v. New York, N. 
H. & H. R. Co., 123 A 280, 100 
Conn. 262. 

10 C.J. p 559 note 48. 

57- S.C.—Walker v. Southern R. Co., 


56 SEL 952, 76 S C 308—clones v. 
Southern R. Co., 56 S E. 666. 76 S 
C 67 

Tex—Galveston, etc., R. Co. v. Jones, 
C1V.APP., 123 S W. 737. 

58. Mass.—Bullock v. Haverhill, 

etc.. Dispatch Co., 72 NE. 256, 187 
Mass. 91—^Moore v. New Yorl^ etc., 
R Co. 53 NE 816, 173 Mass. 335, 
73 Am.S.R. 298. 

N C —^Morganton Mfg. Co v. Ohio, 
etc., R. Co., 28 S E. 474, 121 N.C 
514. 61 Am &R. 679. 

10 C.J. p 559 note 50. 

58- Tex.—Houston & T. C. R. Co. v. 
Reichardt & Schulte Co., CivApp. 
212 S W. 208. 

10 C J. p 559 note 51. 

eou RI —Podrat v. Narragansett 
Pier R. Co., 78 A 1041, 32 R I. 255. 

61. Ga—Central R. Co. v- Rogers, 
66 Ga. 251. 

62. Ga.—Central R. Co. v. Rogers, 
supra. 

of new* Tiill of lading by^ 
carrier delivering goods, which was 
not issued to either original con¬ 
signor or original consignee, did not 
affect liability of carrier as deliver¬ 
ing carrier under presumption that 
dpTriage to goods carried over con- 
nectmg lines was occasioned by last 
earner—Goodman v. New York, N. 
H & H. R Co, Mass, 3 N.E.2d 777. 
G3 l Wis.—Stolze V. Ann Arbor R. 

Co. 134 N.W 376, 148 Wis. 205. 

10 C J. p 559 note 55 

64, Ala.—Walter v. Alabama Great I 

Q«' 


Southern R Co., 39 So. 87, 142 Ala. 
474. 

65i. Ill—Ruddell V. Baltimore, etc., 
R. Co, 175 IllApp 456. 

66- SC—M H. Felder & Co v. At¬ 
lantic Coast Dine R. Co, 165 S E. 
730, 167 S E. 59. 

No -QizoiigbL contract 

Where evidence showed that ship¬ 
ment of potatoes over steamship 
from Boston to Savannah, Ga., and 
thence to Orangeburg, S C, over 
railroad which delivered damaged po¬ 
tatoes, was not through shipment, 
plaintiff had burden of showing po¬ 
tatoes were sound when delivered to 
railroad—M. H Felder & Co. v At¬ 
lantic Coast Dine R. Co., S.C., 165 S. 
E 730, 167 SE 59. 

67- Mass.—Goodman v. New York. 
N. BL & H. R Co., 3 NE2d 777. 

68; Mass —Goodman v. New York, 
N. H. & H. R Co, supra. 
Continuity of route 

Transportation of goods by “trudt- 
man” from wharf of steamship com¬ 
pany accepting initial carnage of 
goods to freight station of railroad 
which delivered them did not break 
continuity of route of "common ear¬ 
ners.” so as to render presumption 
that dannage to goods was occasion¬ 
ed by last carrier inapplicable, where 
bill of lading described railroad as 
delivering carrier from city of trans¬ 
shipment and railroad collected all 
transportation charges.—Goodman v. 
New York, N. £L & H. R Co., Ma«5s, 
3 NE2d 777. 
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each shall cease on deliver^" to the connecting hne 
in good order, on obtaining a receipt to that effect, 
and that the last carrier, on failure to inform the 
shipper, where the freight delivered was damaged, 
shall be liable therefor.®^ 

On the other hand, the rule is not one of uni¬ 
versal application; it does not apply where the line 
of the alleged terminal carrier did not extend to the 
point of delivery, and where such carrier did not 
undertake to transport freight beyond its own 
line,‘0 nor where the agency of further transpor¬ 
tation was not one over which the terminal carrier 
had controL^^ So it has been held that the pre¬ 
sumption does not apply where the shipper accom¬ 


panies the goods shipped, as here the reason on 
which the rule is based docs not exist, and in con¬ 
sequence the rule itself has no application.^^ So 
the presumption that damage to freight shipped 
over several connecting lines occurred on the last 
connecting line is for the shipper’s convenience, 
and cannot be invoked by an initial or an intermedi¬ 
ate carrier for its own protections^ 

Effect of Carmack amendment. The mere fact 
that the initial earner is made liable does not, as 
between the shipper and the terminal carrier, affect 
the presumption as to the condition of the property 
when delivered to the latter but as between the 
initial and a connecting carrier, the Carmack 


ca. S-C.—-'Willett V- Sonthem R. Co., 
45 S.EL 93. 66 S.a 477. 

TO. Tex.—Missouri, etc., R. Co. v. 

Jarmon, Civ.App., 141 S.W. 155. 
Reilivezy to canrier 

(1) "Where defendant carrier deliv¬ 
ered sealed car to other earner, to 
be switched a short distance to plain¬ 
tiffs warehouse, and the other ear¬ 
ner received no part of the through 
freight, but charged defendant for 
switching, defendant was not the 
last carrier, and so was not charge¬ 
able with the presumption that it 
wrought the damage.—Southern Tex¬ 
tile Machinery Co. v. Piedmont & N. 
Ry. Co., 103 S.E. 475, 114 S.C. 141. 

C2) So, where railroad which trans¬ 
ported carload of com to city of des¬ 
tination. hut which turned car over 
to switchmg railroad for transporta¬ 
tion to plaintififs warehouse, and 
where switching railroad was paid 
for services, the switching railroad, 
and not the first railroad, was the 
•germinal carrier,** withm rule as to 
liability of termmal carrier for loss, 
of weight.—^Fretwell v Southern Ry. 
Co, 126 S.S 132, 130 S.a 379. 

Tl. Tex.—^Missouri, etc., R. Co. v. 

Jarmon. Civ.App., 141 SW. 155. 

T2. Ky.—^Maheever v. Georgia South¬ 
ern & F, Ry. Co., 294 S.W. 144, 219 
Ky. 699. 

Tex.—^Texas. etc, R. Co. v. Gray, 99 
S.W. 1125, 90 S.W. 521, 45 Tex.Civ. 
App. 208. 

10 C.J. p 560 notes 61. 62. 

73. Tex.—Galveston, etc.. R. Co. v. 
Jones, Civ.App., 123 S.W. 737. 

74- TJ.S.—Chicago & N. W. Ry. Co. 
V. C. C. Whitnack Produce Co., 
Xeb, 42 S-Ct. 32S, 258 U.S. 369. 66 
L.Fd 665. 

Ark.—^Missouri Pac R Co. v. Ameri¬ 
can Piuit Growers, 260 S.W. 39, 
163 Ark 318. 

Ga—Central of Georgia Ry. Co. v 
Clark Milling Co, 149 SJS. 77, 40 
Ga-App. 113—^Illinois Cent R. Co. 
V. Banks, 122 S.E. 85. 31 Ga.App. 
756—Barron Bros. v. New York. N. 
H. & H R. Co, 122 S.E. S3, 31 Ga. 


App. 757—Liewis v. Joyner, 113 S. 
E3. 829, 29 Ga.App. 92—Central of 
Georgia Ry. Co. v. Scrivens, 100 
SJE. 233. 24 Ga-App. 177. 
ni —^Freedman v. Erie R. Co., 246 
Ill App. 479. 

Iowa.—^E. H. Emery & Co. v. Wabash 
R. Co., 166 K.W. 600, 183 Iowa 687 
—Ensman v. Chicago, B. & Q. R. 
Co.. 163 N.W. 627, ISO Iowa 759. 

Ky.—^McArthur v, Payne^ 258 S.W. 
684. 201 Ky. 793. 

Mich.—Ginsberg v. Wabash Ry. Co., 
193 N.W. 286, 222 Mich. 560, af¬ 
firming H. Ginsberg & Sons v. 
Same, 189 N.W- 1018, 219 Mich. 665, 
28 A.I 1 .R. 518. 

Mo.—American Fruit Growers v. 
Cleveland, a, a & SL I 4 . Ry. Co, 
App, 263 S.W. 488—Johnson v. 
Missouri Pac. R. Co., 249 S.W. 658, 
211 Mo-App. 564—Letner v. Mis¬ 
souri Pac, R. Co.. App, 249 S.W. 
155. 

Neb.—C. C. Whitnack Produce Co. v 
Chicago & N. W. Ry. Co, 178 N.W. 
177, 104 Neb, 587, certiorari grant¬ 
ed Chicago & N. W. Ry. Co. v. C. 
C. 'Whitnack Produce Co, 41 S Ct. 
15, 254 U.S. 625, 65 Ii.Ed. 445, af¬ 
firmed 42 S.Ct. 328, 258 US. 369 
66 L.Ed 665. 

SC—^People's Hardware Co. v. Ra¬ 
leigh & C, R. Co, 107 S.E. 146, 116 
SC 145 

Tenn.*—M, Lewis & Sons v. IlUnois 
Cent. R Co, 259 S.W. 903, 150 
Tenn, 94 

Tex.—Hav'is v Brooks Supply Co., 
Civ App., 239 S.W. 628. 

Va—Chesapeake & O. Ry. Co. v. W. 
C. Crenshaw & Co, 137 S.E 515, 
147 "Va. 290—Southern Ry, Co v. 
Russell, 112 SE 700, 133 Va. 292. 
10 C.J. p 560 note 64 

Corpus Juris is cited with approval 
in Pittsburgh, C C. & St. L.. R Co 
V. Larosa, 131 N.E 22, 23, 75 Ind.App 
475 

La. lloni*!iaTiq 

(1) The rule of the text apparent¬ 
ly now applies—Snowden v. Tremont 
& G Ry Co, App, 140 So. 122— TTaU 

954 


V. Houston B. & W. T. Ry. Co., 121 
So. 769, 9 La App. 577, 582. 

(2) At one time, however, the con¬ 
trary rule was sustained —^Henderson 
V. Kansas City Southern Ry. Co., 85 
So. 625, 147 La. 647 

(3) “The case of Duvall v. Louisi¬ 
ana Western Railway Co., 65 So. 104, 
135 La- 189, recognized the rule that 
under the Carmack Amendment the 
intermediate or delivering carrier is 
liable for only such loss or damage 
as may have occurred on its or their 
Imes; but it was there held that said 
amendment did not abrogate the rule 
of evidence ‘that goods received in 
good order by the imtial earner are 
presumed to have been received in 
like good order by the succeeding 
earner and that a delivery by the 
terminal earner in bad order raises 
a presumption that the injury occur¬ 
red on the delivering earner's line.* 
But that decision was expressly 
overruled in Henderson v. K. C. S 
Ry. Co.. 85 So 625, 147 La. 647, 
where the court held that the com¬ 
mon-law rule above referred to had 
been abrogated by the Carmack 
Amendment adopted subsequent to 
the Duvall decision. The court, in 
support of its decision, cited Charles¬ 
ton & Western Carolina Ry Co. v. 
Vamville Furniture Co.. 35 S Ct 715, 
237 U S. 597, 59 L Ed. 1137, Ann O-ag 
1916D 333. However, since the lat¬ 
ter case was decided by the Supreme 
Court of the Umted States, that 
court has had occasion to deal further 
with the subject, and m the case of 
Chicago & Northwestern Ry. Co. v. 
C C. Whitnack Produce Co, 42 S Ct. 
328, 258 US. 369. 66 LEd. 665, de¬ 
cided April 10, 1922, that court spe¬ 
cifically held that said common-law 
rule was not abrogated by the Car¬ 
mack Amendment ... In hold- 
mg that said common-law rule was 
not abrogated by the Carmack 
Amendment, the court held that 
there was no confiict between its 
holding and the rulmg in the 
Charleston, etc, Ry Co. v Vamville 
Furniture Co. Case cited by our 
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amendment is inconsistent with any presumption 
that the loss or damage occurred on the line of the 

last carrier.^5 

d. Unreasonable Delay 

Conflicting rules as to presumptions and burden of 
proof have been announced in actions for damages due to 
unreasonable delay. 

It has been held that, in an action against an ini¬ 
tial carrier to recover for injuries to a shipment 
caused by unreasonable delay, the burden is on it 
to show delivery without unreasonable delay to the 
connecting carrier;^® but in an action against the 
initial carrier under the Carmack amendment the 
burden is on plaintiff to show failure of the con- 
nectmg carrier to deliver the goods within a rea¬ 
sonable time.^^ Although there is authority direct¬ 
ly to the contrary,^® on the theoiy that the same 
reasons for establishing the principle of proof in 
the case of injury to the goods exist with equal 
force in the case of a wrongful delay,^^ it has been 
held that there is no presumption that the delay 
occurred on one line rather than the other,®® and- 
that, in an action for injuries caused by unreason¬ 
able delay, against an intermediate or terminal car¬ 
rier, the burden of proof is on plaintiff to show that 
the delay complained of occurred on defendant's 
road,®^ particularly where plaintiff accompanied 
the shipment throughout its joumey.®^ Where the 
goods were not shipped on the connecting carrier's 
next train leaving after receipt of a diversion or- 

court In the Henderson Case, supra. 

In the Henderson Case, supra, our 
court, referring to the Huvall Case, 
supra said: 'Since that decision was 
rendered, however, the Suprenoie 
Court of the United States has ruled 
otherwise.' And it cites the Charles¬ 
ton Case. Now that the Supreme 
Court of the Umted States has held 
m its latest expression on the point, 
that th e common-law rule as to the 
presumption was not abrogated by 
the Carmack Amendment, and has 
stated that the Charleston Case, su¬ 
pra, does not support the contrary 
view, we take it that the question is 
settled, and accord to plamtiff thej 
benefit of the presumption.”—^Ball 
V. Houston E. & W. T. Ry. Co., 121 
So. 769, 771. 9 UaApp. 577, 582. 

TSi. Tex.—Carlton Produce Co. v 
Velasco, etc., R. Co, Civ.App., 131 
S W. 1187. 

10 C.J. p 560 note 65. 

VS. CaL—Colfax Moutftam Fruit Co 
V. Southern Pac Co., 46 P. 668, 5 
Cal.Unrep.Cas. 527. 

N.C—Allen-Fleming Co v Southern 
R. Co., 58 SE. 793, 145 N.C 37— 

Meredith v. Seaboard Air Ume R. 

Co., 50 SJB3. 1. 137 N.C 478. 


der, the burden is on the shipper to prove that fa¬ 
cilities were or should have been, available to di¬ 
vert the shipment by that train.®® In an action for 
damage to live stock reason of delays, where the 
initial carrier proved that a w'reck occurred on the 
track ahead of the stock train it was held that it 
made a prima facie case of negligence under the 
doctrine of res ipsa loquitur against its connecting 
earner w^hich it was incumbent on it to meet by 
showing it w^as not due to the negligence of such 
carrier.®^ 

Tender to connecting carrier. In an action 
against a terminal carrier for unreasonable delay 
in transporting a corpse, the burden of proof is on 
plaintiff to show a tender or a delivery by the re¬ 
ceiving carrier to the terminal carrier in reasonable 
time for transportation on the train on which it 
had been agreed to be earned; the presumption, in 
the absence of opposing evidence, that damage or 
loss to goods shipped over connecting lines of rail¬ 
road occurred on the line of the terminal carrier, 
based on the theory that a condition in its nature 
.continumg, has in fact continued, has no applica¬ 
tion to delay in the shipment of a dead body over 
connecting lines where there was no showing that 
the body was actually delivered to the terminal car¬ 
rier in time for a proper speedy shipment®® 

e. Ihstructioiis to Goimectiiig Csurrier 

The burden is on an initial carrier sued for loss of 

TO- N.C.—Harper Furniture Co 
Southern Express Co., 57 S.E 458, 
144 N.C. 639, 12 AnnCas. 924. 

80. N.T. — Caruso-Rinella-Battaglia 

Co. v. New York Cent. R. Co, 226 
N.Y.S 308, 222 App-Uiv 371. 

Reason, fox xnle 

No condition is ^own to exist 
which IS presumed to continue.—Ca- 
ruso-Rmella-Battaglia Co. v New 
York Cent. R. Co., 226 N.Y S. 308. 222 
AppUiv. 371- 

Rl- Ga.—Almand v. Georgia R., etc., 
Co, 22 S.B. 674. 95 Ga. 775—East 
Tennessee, etc, R Co v Johnson, 
11 SE. 809, 85 Ga 497. 

Md-—Shockley v. Pennsylvania R. 
Co., 71 A. 437. 109 Md 123 

82. Tex.—Atchison, T & S. P Ry. 
Co. V Ohlhausen, Civ.App., 272 S. 
W. 224 

83L Ark.—St. Louis-San Francisco 
Ry. Co V. Greig & Smith, 31 S.W. 
2d 290, 182 Ark. 261. 

84s. Tex.—Kansas City, M. & O. Ry 
Co. V. Blackstone & Slaughter, Civ. 
App., 217 S.W. 208, rehearing ovei> 
ruled 218 SW. 552, error granted. 

85b Ala.—Southern R Co. v- Renes, 
68 So. 987. 192 Ala. 620. 


Notice of azxival 

Where a railroad contracted to 
carry cotton to a port and deliver 
it to an ocean carrier for shipment to 
a foreigrn port, the burden was on the 
railroad, as against the shipper, to 
show that it gave notice to the ocean 
carrier of the arrival of the cotton 
at the pier m time for the ocean car¬ 
rier to have taken the cotton'aboard 
ship for the intended sailing—^Liouis- 
ville & N. R. Co. V. Williams, 73 So. 
548, 198 Ala. 425. 

77- Va.— Tt. J. Upton & Co v. At¬ 
lantic Coast Line R. Co., 131 S E. 
827, 146 Va. 475. 

78- Ark —Hudgms Produce Co. v. 
Missouri Pac. R. Co., 215 S.W. 606, 
609, 139 Ark. 363. 

10 C J. p 560 note 69. 

“It IS conceded that, without the 
excluded testimony, there was noth¬ 
ing in the record to show when the 
carload of potatoes was delivered to 
defendant earner, and the presump¬ 
tion arises that the delay occurred 
on its line as the delivenng earner. 
St Louis, L M. & S Ry. Co. v. Coo- 
lidge, 83 S.W. 333, 73 Ark. 112, 108 
Am-S R. 21, 67 L RJL 555, 3 Ann Cas. 
582.”—^Hudgins Produce Co. v. Mis¬ 
souri Pac. R. Co., supra. 
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goods to show that its failure properly to instruct the 
connecting earner did not cause the loss. 

In an action against an initial carrier for loss of 
goods, in which it produced a receipt from a con¬ 
necting carrier differing from the original bill of 
lading as to the destination designated, the burden 
was on the initial carrier to show that its failure 
to extend to the connecting carrier proper instruc¬ 
tions did not cause the loss.*® 

f. Issaance of Bill of Lading 

Under the Carmack amendment it is conclusively pre¬ 
sumed that the initial carrier issued a through bill of lad¬ 
ing. 

In an action trader the Carmack amendment for 
loss or damage to property transported from a 
point in one state to a point in another, the pre¬ 
sumption is that the law was obeyed and that a 
through bill of lading was issued,^^ and this pre¬ 
sumption is a conclusive one.S8 Where an inter¬ 
state shipment was diverted under the shipper's 
instructions, the presumption, in the absence of any¬ 
thing to the contrary, is that a new bill of lading 
Tvas issued with the person to whom delivery w’as 
to be made as consignee.S9 

g. Damages 

The piaintifT has the burden of proving the amount 
of the damage. 


In an action for goods lost or damaged by con¬ 
necting carriers, the burden is on plaintiff to estab¬ 
lish the amount of the damage^® and where no val¬ 
ue of the lost goods is shown a verdict for plaintiff 
is without evidence to support it.^^ So, where 
plaintiff sues to recover the market value of the 
property lost, the burden is on him to show the mar¬ 
ket value.^- In the absence of evidence to the con¬ 
trary, it will be presumed that a sum -derived from 
the sale of damaged goods by the terminal carrier 
on rejection by the consignee was the result of such 
earner's reasonable efforts and exercise of judg¬ 
ment, and fairly establishes, for the purpose of 
computing the damage, the reasonable market value 
of the property.®^ 

§ 441. Admissibility of Evidence 

General rules as to admissibility of evidence apply in 
actions against connecting carriers. 

The rules as to the admissibility of evidence in 
civil actions generally apply to actions against one 
or more of several connecting carriers for loss or 
injury, or for unreasonable delay in transporta¬ 
tion,®^ including the general rules relating to admis¬ 
sibility of documentary evidence, such as bills of 
lading,®^ contracts of shipment,®^ waybills,®'^ re¬ 
ceipts from connecting carriers,®® and notices to 


86. SC—Cbartrand v. Southern R. 
Co-, 67 SB. 741, 85 S.C. 479. 

87. Te3L—Wichita Valley Ry. Co. v. 
Brown, Civ.App,, 270 S.W, 1112. 

10 C.J. p 560 note 74. 

88. Jjau —Swift & Co. V. Texas & P- 
Ry. Co., 6 La.App. 7. 

Mo—Randazzo Macaroni Mfgr* Co. v. 
Minneapolis & St. L. R. Co., App., 
251 S.W. 466. 

Tex.—Burd v. San Antonio Southern 
By. Co., Com App., 261 S.W. 1021, 
modifying San Antonio Southern 
By. Co V. Burd. Civ,App., 246 S.W. 
1060—Wichita Valley Ry. Co v. 
Brown, Civ.App., 270 S-W. 1112. 
89L Ala.—Clark v. Iiouisville & N". 
B. Co., 114 So. 295, 216 Ala. 637. 

90. Ind.—Pittsburgh. C. C. & St. Ij. 
B. Co. V. Barosa, 131 17.B. 22, 75 
lnd.App. 475. 

91. Ga.—Atlantic Coast Bme B. Co. 
V. Stovall-Pace Co., 100 S E. 657, 
24 6a App. 248. 

92- Tex.—Gulf, C. & S F. By. Co. 

V. Hines, Civ.App., 4 SW.2d 641. 
93L Cal.—American Fruit Growers 
of California v. Pacific Electric 
By. Co., 238 P. 105, 72 Cal.App. 
682. 

94. S.C —Charles v. Atlantic Coast 
Bine R. Co. 58 S E. 927. 78 S.C I 
36, 125 Am S R 762. 

C J. p 560 note 76. i 


Complaint of conductor 

In an action against an initial cai^ 
Tier for delay in transit of interstate 
shipment, evidence that conductor 
fretted at engineer for lack of speed 
without apparent cause was admis¬ 
sible.—Miller V. Quincy, O. & K. C 
R. Co.. 225 S.W. 116. 205 Mo App. 
463. 

Belay of coxpse 

In action against connecting car¬ 
rier for failure to transfer corpse to 
next succeeding passenger train after 
arrival of corpse at connecting point, 
testimony that plaintiff boarded the 
train at the instance or direction of 
the flagman or conductor, and left 
the tram upon discovery that the 
corpse was not on the tram, was ad¬ 
missible.—Bouisville & R Co v 
Bishop, 85 So. 859, 17 Ala App. 320. 

95. Ga—Southern Ry. Co. v. Waxel- 
baum Produce Co, 90 S.B. 987, 19 
Ga.App. 64. 

10 C J. p 561 note 78 [ai. 

Receipted freight hill 

In suit for damages to apples, 
where receipted freight bill bore 
stamp of delivery carriers affixed by 
joint agent of defendants, it was 
relevant evidence against each de¬ 
fendant and properly held for jury. 
—Southern Ry Co. v Northwestern 
Fruit Exch.. 98 So 382, 210 Ala. 519. 
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96- Tex.—St Bouis, etc. R. Co. v. 
Dodson, Civ-App, 97 SW 523. 

10 C J. p 561 note 79 [a]. 

UnsigiLed contract 

In an action by cattle shipper 
against initial and connecting car¬ 
riers for damages to shipment under 
an oral contract with initial carrier, 
where there was no evidence tending 
to show any written contract, the 
court properly refused to allow car¬ 
rier to introduce in evidence a writ¬ 
ten contract prepared by the carrier 
but not signed nor, so far as the evi¬ 
dence discloses, ever known to plain¬ 
tiff—St. Bouis, B. & M- Ry. Co. v. 
Bane, TexCiv.App., 248 SW. 59. 

97- Tex—Quanah, A. & P. Ry. Co. 
V. Warren, Civ.App, 198 SW. 814, 
816. 

Toa^missiiile against shipper 

Since the shipper is not a party 
to the waybill made out for the con¬ 
venience of connecting carrier he 
IS not bound by it, and it is not ad¬ 
missible in evidence agamst him to 
show the destination of the goods — 
Quanah. A & P Ry. Co v. Warren, 
Tex Civ App., 198 S.W. 814. 816 

98. N.T —^Hirsch v. New York Cent, 
etc. R. Co., 99 NT.S. 431. 50 Misc. 
568 

Tex—Texas Cent R Co. v. Miller, 
Civ.App, 88 S.W. 499. 

10 C.J. p 561 note 80 [aj. 
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trace shipments.^® So proper evidence is admissi¬ 
ble to prove or disprove authority to reconsign the 
shipment,^ custom or usage,^ the condition of the 
property on arrival at destination,^ refusal to de¬ 
liver the goods to a connecting carrier,^ negli- 
gence,® that defendant was the last earner,® that 


the loss or injury occurred on defendant’s line,^ 
that a through freight rate applied to the shipment,® 
and the measure and extent of the damages,® or to 
explain the shipper’s failure to accompany live 
stock.^® Evidence not matenal to the issues is in- 
admissible.^^ 


99- Ga.—^Atlantic Coast Line R. Co 
V. Hill. 77 SE. 316, 12 GaApp 392. 
10 CJ. p 561 note 81 [a] 

1- Mo—Kemper Mill & Elevator Co 
V. Hines, 239 SW. 803, 293 Mo. 88. 
Otliex recMinsi^fiimeiLts 

Where two cars of com meal re- 
consi^ed by the terminal carrier on 
the allegred authority of consignor's 
agent were part of a larger order of 
ten thousand sacks of meal, testi¬ 
mony that other cars in such con¬ 
signment were reconsigned with con¬ 
signor’s consent in the same manner 
as the two cars in question was ad¬ 
missible on the issue of authority to 
reconsigrn without surrender of the 
bills of lading.—Kemper Mill & Ele¬ 
vator Co. V. Hines, 239 S.W. 803, 293 
Mo 88. 

2. Tex—Gulf, etc, R Co. v. Leath- 
erwood, 69 S.W'. 119, 29 Tex,Civ. 
App 507. 

10 C J. p 561 note 82 [a]. 

a. Tex—^Texas & P. Ry. Co. v. Mc- 
Millen, Civ.App. 183 SW. 773. 
Co-rnTnitigled. live stock 

In an action for injuries to a ship¬ 
ment of live stock in several cars, 
evidence of the condition of animals 
in a car as to which no notice of 
damage was filed was held admissible 
to show Uie condition of animals m 
other cars, all animals being com¬ 
mingled at destination.—^Texas & P. 
Ry. Co. v. McMillen, Tex.Civ.App., 
183 SW. 773. 

4h Tex—Qnauab, A, & P Ry. Co v. 
Bone, Civ.App., 208 S.W 709, er¬ 
ror refused—Quanah, A. & P. Ry 
Co. v. Bone, Civ.App, 199 S.W. 332. 
Constant and sjrsteniatic xefusal 

(1) In action against earner for 
refusing seasonably to deliver goods 
to a connecting line, evidence that 
It constantly refused to make such 
deliveries is admissible, where evi¬ 
dence conflicted regarding defend¬ 
ant’s refusal to deliver and its rea¬ 
sons therefor.—Quanah, A, & P Ry. 
Co V. Bone, TexCiv.App., 199 S.W. 
332. 

(2) So evidence that earner placed 
derail on tracks connecting with line 
of connecting carrier was held ad¬ 
missible as tending to show universal 
rule or system of action that contra¬ 
dicted defendant’s claim where car¬ 
rier denied refusal.—Quanah, A & 
P Ry. Co. V. Bone, Tex.Civ.App., 208 
S.W. 709, error refused. 

5y Tex—Chicago, R L & G Ry. Co. 
V. Jenkins, Civ.App., 196 S.W. 679, 
error refused. 


Kegligence of connecting carrier 

In action for damages to interstate 
shipment of mules, under Interstate 
Commerce Act, makmg initial ear¬ 
ner liable for negligence on part of 
any earners, evidence of negligence 
of connecting carrier is admissible 
as against initial earner —Chicago, 
R. L & G. Ry. Co v. Jenkins Tex. 
Civ App, 196 S-W. 679, error refused. 
Bisregard of shipper’s instructions 

In action against connecting ear¬ 
ner for damages to interstate ship¬ 
ment of mules, objection to evidence 
that car of mules was unloaded at 
connecting point on line of subse¬ 
quent earner, and thereby probably 
damaged, was without ment where 
plainlifiTs other evidence tended to 
show he instructed defendant’s agent 
to unload at other stockyards.—Chi¬ 
cago, R I. & G. Ry Co V. Jenkins, 
Tex Civ App, 196 S.W. 679, error re¬ 
fused. 

Belay 

In action against initial earner for 
negligent delay m delivery of live 
stock shipment, where there was no 
allegation of negligence by connect¬ 
ing carrier, evidence tending to show 
that connecting carrier’s failure to 
deliver shipment sooner was due to 
congestion of traffic, and not negli¬ 
gence on part of such carrier, was 
material to show that delay by ini¬ 
tial carrier, if any, was no proxi¬ 
mate cause of loss, and to contro¬ 
vert plaintiff’s contention of negligent 
delay by connectmg carrier after re¬ 
ceiving shipment from initial ear¬ 
ner.—^Ft. Worth & R G. Ry. Co. v. 
Jones, Tex Civ App, 212 S.W. 552. 

a Ga.—Southern Ry. Co. v. Waxel-^ 

baum Produce Co, 90 S.E 987, 19 

GaApp. 64 

7. Tex—^Texas & P. Ry Co. v. Mc¬ 
Millen. Civ App., 183 SW. 773. 

10 C.J. p 561 note 81 Ca]. 

Open car 

In an action against a carrier for 
goods taken from a car while in con¬ 
trol of another railroad acting as 
agent under a switching arrange¬ 
ment, testimony of the chief yard 
derk of the agent company and 
others that they saw a car with its 
door open, standing on the agent’s 
track, at about the time in contro¬ 
versy, was relevant as a circum¬ 
stance tending to throw light on 
whether the sugar was taken while 
the car was under control of defend¬ 
ant or his agent.—^Missouri Pac. R. 
Co. V. Reynolds-Oavis Grocery Co., 
257 S.W. 70, 161 Ark. 579, certiorari 
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granted 44 S Ct. 636, 265 XJS. 577, 68 
L Ed. 1188. and affirmed 45 S.Ct 516. 
268 US. 366, 69 L.Ed 1000 
8. Ill—Cardwell v. Payne, 226 Ill. 
App 227. 

8- Tex.—^Texas & P. Ry Co. v Mc¬ 
Millen Civ.App., 183 S-W. 773. 
Actual value 

In an action for injuries to a ship¬ 
ment of horses, evidence of their 
actual value at the point of destina¬ 
tion is admissible, where they had no 
market value at such point.—Texas 
& P. Ry. Co. V McMillen, Tex.Civ. 
App., 183 S W. 773. 

Couditiou at destination 

In an action against a railroad 
company which earned horses only 
part of the way. and which limited 
its liability to its own line, it was 
held that evidence of their condi¬ 
tion at the point of destination was 
admissible to determine measure and 
extent of damages.—^Texas & P Ry. 
Co V. McMillen, Tex.CivApp.. 183 S 
W 773. 

lO. Ind —Chicago, I. & L Ry. Co. 
V. Priddy, 115 NE 266, 65 IncLApp. 
552. 

Befosal to permit 

Evidence relative to initial ear¬ 
ner’s refusal to permit shipper to 
accompany stock was admissible to 
explain shipper’s failure to do so.— 
Chicago, I. & L Ry. Co. v. Priddy, 
115 NE. 266, 65 Ind App. 552. 

11- Mass.—Northern ’ Industrial 

Chemical Co. v. Davis, 144 N.E. 64, 
349 Mass. 246. 

Bad condition of other goods 

Excluding testimony by witness 
who had not seen shipper’s tobacco 
that tobacco sold at point of delivery 
to carrier was in had condition was 
held proper.—Cumherland Transp. 
Co. V. E. J. O’Brien & Co., 2 S.W.2d 
668, 222 Ky 814. 

Custom subsequent to loss 

In action against terminal earner 
for loss of castor oil shipped m 1918 
in wooden barrels, court properly 
excluded evidence that in 1923 prac¬ 
tice was to use metal containers, and 
that they were considered better than 
wood.—^Northern Industrial Chemical 
Co. V. Davis, 144 N.B. 64, 249 Tvr«i<5s. 
246. 

Promise of "passenger run" 

In action against mitial earner tor 
delay in interstate shipment which 
had been rerouted to another destma- 
tion, evidence of a promise of a “pas¬ 
senger run” over the new route was 
held inadmissible, the case not being 
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- Weight and Sufficiency of Evi¬ 
dence 

General rules as to weight and sufficiency of evidence 
apply in actions against one or more connecting carriers. 

The rules relating to weight and sufficiency of 
evidence in civil actions generalh' apply in actions 
against one or more of several connecting carriers 


for loss or injury or for delay in transportation, 
as, for example, to show delivery to the initial car- 
rier,i^ delivery to the connecting or terminal car- 
rier,i3 good condition of the property when deliv¬ 
ered to the carrier,14 delivery to the consignee,15 
loss,i5 cause of loss or damage,!^ market value of 
property lost or injured,lS negligence of defend¬ 
ant!^ or the occurrence of injury on defendant’s 


based on promise of that kind and 
lieing- dangerously near making new 
contract—^Miller v. Quincy, O. & K 
C R Co, 225 S.W. 116, 205 Mo.App 
463. 

Subsi^favy lines 

Excluding testimony that certain 
intermediate earners were part of 
another intermediate carrier’s system 
was held not prejudicial to initial 
carrier sued for damage to goods in 
transit under statute making such 
carrier liable for all damage—Cum¬ 
berland Transp. Co. v. E. J. O’Brien 
& Co.. 2 SW.2d 66S. 222 Ky. 814. 
Contxibatoiy negligence 

In an action by a cattle shipper 
against initial and connecting car¬ 
riers for damages to shipment, tes¬ 
timony in behalf of the carriers that 
plaintiff could have driven his cattle 
across country to a shipping point 
on the connecting earner’s line, thus 
not using the initial carrier’s line at 
all, was properly excluded as utterly 
impertinent, the contributory negli¬ 
gence of shipper m using either of 
defendant’s lines not being a defense 
to the action.—St. Louis, B. & M. Ry. 
Co. V. Ijane, Tex.Civ.App, 248 S.W. 
59. 

XTegligence of ofhex caixier 

In action ag^ainst a connecting ear¬ 
ner for damage to goods, plaintilTs 
testimony showing that the damage 
occurred while they remained on 
lines or in custody of preceding ear¬ 
ner before delivery to defendant, 
should he excluded.—Copenhaver & 
Massey Milling Co. v. ELanawha & ‘W. 
Va. R. Co., 93 S.E. 940, 81 TV.Va. 73. 
12. Tex.—Gralveston, etc., R. Co. v. 

Keesey, 110 S.W. 170, 50 Tex.Civ. 

App. 463. 

10 C.J. p 561 note 85- 

13L Ga.—Southern Express Co. v, 

Cohen, 78 S.EL 1111, 13 Ga.App 174. 
10 C.J. p 561 note 86. 

Evidence held sn'fncfent 

(1) To show that initial carrier 
was subsidiary of connecting carrier 
and that connecting carrier received 
shipment —Missouri-Pac R Co. v 
Waugh, Tex.Civ.App, 74 SW.2d 554, 
error dismissed 

(2) To show that shipment was de¬ 
livered by defendant and accepted by 
connecting earner, and therefore de¬ 
fendant was relieved from liability 
for their subsequent destruction.— 
Arkansas Railroad v. Winters* 265 S. 
W. 967, 166 Ark. 213. 


Evidence held insufficient to es¬ 
tablish that merchandise m question 
was delivered to connecting carrier 
—^Atlantic Coast Lme R. Co. v Sew¬ 
ard, 142 So. SSI, 106 Fla 75, revers¬ 
ing 136 So 620—^10 CJ. p 544 note 
S3 [d] 

14. Evidence hMd sufficient 

(1) To show that goods, receipted 
for in bill of lading as being '*in ap¬ 
parent good order (contents, inward 
condition, and value unknown),” were 
apparently in good condition as 
against the earner who issued the 
bill of lading, but not against ter¬ 
minal carrier not a party to the bill. 
Ill—See Gallagher v. Grand Trunk 

W'estem Ry. Co., 207 Ill App 316. 
Mo.—Krallman v. Illinois Cent. R. 

Co., 235 S W. 830. 209 Mo.App. 286. 

(2) To sustain finding that ship¬ 
ment was delivered to initial carrier 
in good condition —Seymour Dry 
Goods Co. V. Missouri Pac R. Co., 225 
P. 113, 115 Kan. 858. 

Evidence held insufficient 

(1) To establish that carload of 
horses were in good condition when 
received by terminal carrier—^Ball 
V. Houston E & W. T Ry. Co, 121 
So. 769, 9 La App. 577, 5S2. 

(2) To prove delivery to initial 
carrier in good condition.—Snowden 
V. Tremont & G- Ry. Co, La.App, 
140 So. 122. 

15l Evidence held sufficient 

(1) To show course of dealing and 
specific instructions by consignee, un¬ 
der which carrier was justified in 
delivering consignments to another 
without receiving nonnegotiable bills 
of ladmg.—^Terracina v. Tazoo & M. 
V- R. Co, LaJtpp, 152 So. 771. 

(2) To show delivery to consignee 
by delivery to drayman who usually 
received consignee’s freight.—Atlan¬ 
tic Coast Line R. Co. v. Seward, 142 
So. 881, 106 Fla 75, reversing 136 So. 
620 

IGL Evidence held sufficient 

(1) To prove loss.—^Bennett v. Mis¬ 
souri Pac. Ry. Co, 164 P. 10S4, 100 
Kan. 537, L.R.A1918A 1061. 

(2) To show that shipment was in 
had condition when received at cus¬ 
tom house at destination, and had 
been opened and some of the goods 
abstracted.—Vogel v Delaware, L & 
W R. Co.. 171 NW. 198. 168 Wis 567 

Evidence hdd insufficimit to show 
shortage in coal delivered.—J. F. An¬ 
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derson Lumber Co v. Chicago & N. 
W Ry. Co., 226 NW 273. 55 SD. 
305. 

17. Evidence held insufficient 

(1) To show that damaged condi¬ 
tion of grapes shipped was due to 
delay—Capella v. Southern Pac Co, 
218 N.Y.S. 366. 218 App Div. 448 

(2) To show that diversion of 
shipment of onions caused delay or 
damage thereto —Rio Grande & E. 
P. Ry. Co. V. Roy Campbell & Co., 
Tex.CivALpp, 288 S W 539. 

18. Evidence hdd sufficient to war¬ 
rant findings of no market value and 
fixing value of destroyed freight to 
plaintiff.—^Texas & P- Ry Co. v. Van 
Zandt, Tex.Civ.App, 30 S.W 2d 503, 
reversed on other grounds. Com App, 
44 SW2d 950. 

Evidence held insufficient to sus¬ 
tain finding of market value of coal, 
not delivered—^Lake Erie & W R 
Co V. Fantz, 154 NE. 875, 85 Ind. 
App. 569. 

19. Evidence hdd sufficient 

(1) To authorize inference that 

to shipment of watermelons 
was caused by defendant or connect¬ 
ing carrier.—^Atlantic Coast Line R 
Co V. Varner, 137 S E 83, 36 Ga.App. 
441 

(2) To justify finding of a negli¬ 
gent refusal or failure of the termin¬ 
al earner to accept the ship¬ 
ment.—^St- Louis South Western 
Ry. Co of Texas v Miller & White, 
Tex Civ.App.. 190 S W 819. 

(3) To show negligence, making 
initial carrier liable for injury to 
hogs by pneumonia—Vaughn v St 
Louis-San Francisco Ry Co., 15 S. 
W2d 901, 223 Mo App 732. 

(4) To show negligent delay in a 
shipment of stock—^Miller v Quin¬ 
cy. O & K. C. R. Co., Mo App, 240 
SW. 475. 

(5) To show that fire damage to 
cotton was not due to negligence of 
railroad or connectmg carrier and to 
go to jury on issue of negligence of 
United States Shipping Board Emer¬ 
gency Fleet Corporation, to whose 
agents it had been delivered—A L. 
W'olff & Co. V. Missouri, K. & T. Ry. 
Co of Texas, TexCiv.App, 283 SW. 
250, affirmed, Com.App., 289 S.W 
1000. 

(6) To sustain finding that defend¬ 
ant connectmg carrier’s delay was 
the proximate cause of the injuries. 
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injury by transportation in 

—^Heisel V. Minneapolis & St. L- R 
Co.. 171 ISTW 177. 185 Iowa 885. 

(7) To sustain findmgrs that con¬ 
necting carrier's delay in delivering 
live stock constituted negligence and 
caused injury to shipment—Gulf, C 
& S. F Ry. Co V. Sines. Tex.Civ. 
App., 4 S.W.2d 641. 

(8) To warrant finding that ter¬ 
minal carrier's negligence was sole 
proximate cause of injury to animals 
—Gulf, C & S F. Ry Co. v. Sines, 
Tex.Civ.App., 18 S-W.2d 833, error 
refused. 

(9) In an action for damages for 
delay in shipment of goods, to sus¬ 
tain a finding that defendant was 
negligent.—Schlitten v. Hines, 186 N. 
YS. 831, 196 App.Div. 254, 

Evidence held insufficient 

(1) To establish liability of inter¬ 
mediate carrier who received goods 
in good condition and delivered them 
to next succeeding carrier in dam¬ 
aged condition, in absence of af¬ 
firmative proof that damage was 
caused by somethmg for which such 
carrier was responsible.—Southern 
Pac. R Co. of Mexico v. Gonzalez, 
Ariz., 61 P.2d 377. 

(2) To establish negligence of con¬ 
necting or terminal earners. 

La.—^Hall v. Houston E. & W, T. Ry. 

Co.. 121 So. 769, 9 La App, 577, 582. 
Pa.—Harry B. Jackson Co. v. Penn¬ 
sylvania R. Co., 172 A- 20. 112 Pa 
Super. 535. 

Tex.—Lancaster v. Noms, CivAlPP., 
271 S.W. 401, reversed on other 
g^rounds, Com.App., Homs v. Lan¬ 
caster, 280 S.W- 574. 

(3) To prove negligence of car¬ 
rier, which although receiving order 
at 5:30, failed to divert strawberries 
over connecting earner's 6.50 train. 
—St. LouisrSan Francisco Ry. Co. 
V. Greig & Smith. 31 S.W.2d 290, 182 
Ark. 261. 

(4) To show initial carrier's neg¬ 
ligence.—St Louis, B. & M. Ry. Co. 
V. Moss, Tex Civ App., 203 S.W, 777. 

(5) To show negligent delay by 
mtermediate earner of interstate 
stock shipment —Atchison, T. & S. 
F. Ry. Co. V. Ohlhausen, Tex.Civ. 
App, 272 S.W. 224. 

(6) To support finding of period 
of delay which could have been 
avoided by exercise of ordinary care. 
—^Kansas City, M. & O. Ry. Co. of 
Texas v. Odom, Tex.Civ.App„ 185 S 
W 626. 

« 

20l Wis- — Best v Great Horthem R. 

Co, 150 N.W 484, 159 Wis- 429. 
Evidence held sufficient 

(1) To establish prima facie case 
of liability on the part of the termin¬ 
al earner for damages in transit.— 
Lewis V Joyner, 113 S.E. 829, 29 Ga 
App. 92. 


defective 


car,2l I liability of initic 


(2) To establish that carload of 
horses was delivered in same condi¬ 
tion as received by connecting and 
terminal earners.—^Hall v. Houston 
E. & W. T Ry. Co, 121 So. 769, 9 La. 
App 577. 

(3) To show that an unusual and 
unnecessary delay in the transporta¬ 
tion and delivery of the shipment oc¬ 
curred on defendant’s line and that 
the damage was caused by this de¬ 
lay—Southern Ry. Co v. Waxelbaum 
Produce Co., 90 S.E. 987, 19 Ga.4pp. 
64. 

(4) To show that loss occurred on 
line of initial carrier.—^Zorub v. Mis- 
soun Pac. R. Co, 31 S.W.2d 421, 182 
Ark. 232. 

(5) To show that, owing to defec¬ 
tive icing, fish shipped were in dam¬ 
aged condition when car left initial 
carrier’s yard.—Emery & Co. v. Bos¬ 
ton & M. R. R. 120 N.E. 106, 230 
Mass. 463. 

(6) To support finding that dam¬ 
age to bananas in interstate ship¬ 
ment did not occur on line of con¬ 
necting carrier.—Mascari v. New 
York, C. & St. L. R. Co.. 183 NE. 
913. 97 Ind.App. 27. 

(7) To support finding that goods 
were lost or damaged while m de¬ 
fendant's custody. 

Mo —Block Bros. Clothing Co. v. 

Missouri Pac. R Co., App., 253 S. 

W. 35. 

Tex.—^Missouri Pac. R. Co. v. Guest, 

CivJtpp., 280 S.W. 611—Ft. Worth 

& D. C. Ry. Co. V. Bone, Civ.App., 

195 SW. 244. 

(8) To sustam finding that bana¬ 
nas were frozen while in defendant 
connecting carrier’s possession be¬ 
cause of its negligent failure to 
regulate temperature of car.—Yanda- 
lia R Co. V. La Rosa, 133 N.E. 152, 
77 Ind.App. 58. 

Evidence held insufficient 

(1) To establish that live stock 
was injured while in possession of 
connecting or terminal carriers 

La.—Hall v. Houston E. & W T. Ry 

Co., 121 So. 769. 9 La.App. 577, 582. 
Tex—^Missouri Pac. R Co v. Heath, 

18 S.W. 477. 

(2) To rebut prima facie case 
agamst a terminal carrier, made by 
proof of delivery of goods to initial 
earner in sound condition and de¬ 
livery at destination m damaged con¬ 
dition, where the proof relied on 
shows that they were damaged be¬ 
fore terminal carrier received them, 
but does not show extent of such 
damage with some degree of certain¬ 
ty and definiteness —Lewis v Joy¬ 
ner. 113 S.E. 829, 29 Ga.App 92 

(3) To show delay on imtial ear¬ 
ner’s lines.—Chicago, R I. & P. Ry 
Go V. S. L. Robinson & Co., 23 SW. 
2d 976. 180 Ark. 911. 
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(4) To show injury to stock while 
in possession of earner against whom 
verdict was rendered to extent of 
verdict.—^Prelvitz v. Chicago Great 
Western R Co.. 157 N.W. 1079, 133 
Minn. 131. 

(5) To show that a shortage of 
goods did not take place while goods 
were in hands of terminal earner, 
a transfer or drayage company.— 
Neuman v. Chicago & N. W. Ry. Co., 
216 IlLApp 387. 

(6) To support finding that short¬ 
age in shipment occurred while goods 
were in possession of defendant con¬ 
necting carrier—Neuman v. Chicago 
& N. W. Ry- Co., supra. 

21. Mo—Smith V. Gulf, etc., R Co., 

164 SW. 132. 177 Mo.App. 269. 

10 C.J. p 561 note 87. 

22. Tenn.—Nashville, C. & St. L. Ry. 

Co. V. Sparirman, Petty & Jameson, 

8 TenmApp. 683. 

Evidence held sufficient 

(1) To justify finding that the 
shipment was understood and intend¬ 
ed to he a through shipment, so that 
the initial earner was liable—White- 
side V. Chicago, M. & St. P. Ry. Co., 
Mo.App., 239 SW. 150. 

(2) To make out a prima facie 
case of liability for injury to carload 
of watermelons —^Marshall Land & 
Mercantile Co. v. Missouri Pac R 
Co., MoA.pp., 270 S.W. 422. 

(3) To show initial carrier’s lia¬ 
bility as a warehouseman.—Savan¬ 
nah & S. Ry. Co. V. First Nat. Bank, 
103 S.E. 887, 25 Ga.App. 529. 

(4) To warrant conclusion that 
railroad company was liable as mi- 
tial earner for damages occurring 
while shipment was in charge of con¬ 
necting earner.—Bruner v. Grand 
Trunk Western Ry. Co., 150 NJS. 266, 
319 SI 421, affirming 236 Ill.App. 541. 

(5) To warrant the finding that 
the damage was caused by negli¬ 
gent handling, irrespective of de¬ 
lay caused by embargo, and that 
therefore the mitial carrier was lia¬ 
ble.—Jakeway & Tyrrell v Lehigh 
Valley R Co., 120 A. 820, 277 Pa. 
236. 

Evidence lirid insufficient 

(1) To show conclusively that a 
shipment of goods over connecting 
lines was not under a contract of 
through shipment. — Keithley & 
Quinn V. Lusk, 189 S.W. 621, 195 
Mo App. 143. 

(2) To show, in action against 
initial carrier, that loss occurred 
during time delivering carrier was 
holding goods as carrier rather than 
as warehouseman.—^Illinais Cent. R. 
Co. V. Stimson, 268 S.W. 835. 207 
Ky. 78. 
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whether title to the goods was in plaintiff or a third 
party during transit whether the goods injured 
had been delivered to a connecting carrier;"*^ and 
whether the goods had been delivered to the con¬ 
signee^® So the question of the liability of an ini¬ 
tial carrier for damages to cattle, caused by delay 
incident to feeding the cattle at the point of deliv¬ 
ery to a connecting carrier, is one of fact for the 
jury, dependent on the time of delivery of the cattle 
to, and their acceptance by, the connecting car¬ 
rier.®® The question is one of law for the court 
and should not be submitted to the jury, however, 
where the fact is uncontroverted or where there 
is no substantial conflict in the evidence,®^ or where 


the issue is not sufficiently raised by the pleadings 
and evidence.®® So, where the facts are undisput¬ 
ed. the question of whether the negligence com¬ 
plained of is that of a common carrier or a ware¬ 
houseman is one of law for the court.®® 

Instructions. The rules governing instructions 
in civil actions generally apply in actions against 
one or more of a line of connecting carriers to re¬ 
cover for loss or injury to goods shipped, or for 
wrongful delay.®^ Accordingly the court should 
give, when requested, and does not err in giving, 
instructions that clearly and correctly state the law 
and that are pertinent to the issues and evidence,®® 
such as instructions as to the effect of the contract 


Intoxicatiiis* 'beverag'e 

(.1) In action agrainst connecting 
carriers for damages for failure to 
deliver a carload of “Pablo,” wheth¬ 
er beverage which carrier refused 
to carry into dry state was beer, 
and whether it was properly iced 
and preserved by carrier from time 
of arrival at point outside such state 
until delivery to state chemist for 
examination, held for jury; and car- 
neis leceiving the shipment of bev¬ 
erage, with the same information 
sul^sequently possessed, cannot say, 
as defense to the action that they 
were deceived by the appearance of 
the shipment when it reached the 
point beyond which they refused to 
transport it.—Pabst Brewing Co. v. 
Chicago, M & St P. Ry. Co, 273 S. 
W. 424. 221 MoApp. 338. 

(2) So whether it would have been 
unlawful to introduce beer into Ari¬ 
zona at time of earner's refusal to 
ship beverage into such state is for 
jury, on evidence warranting infer¬ 
ence of carrier's knowledge that it 
was not for consignee's personal use. 
—Pabst Brewing Co. v. Chicago, M. & 
St. P. Ry. Co., supra. 

47- Tex.—Quanah, A. & P. Ry. Co. 
V. Bone, Civ,App., 199 S.W. 332. 

4B. Mich.—^Reason v. Detroit, etc., 
R. Co.. 113 N.W. 596, 150 Mich 
50. 

4a. Ark—Louisiana & N. W. R. Co. 
V. J. P. Machen & Co., 294 S.W. 
714, 174 Ark. 122. 

5a Tex—^Texas, etc., R Co. v 
Scoggin, 90 SW 521, 40 Tex.Civ. 
App 526 

51- Ky—^E. J. O'Brien & Co. v. Da¬ 
vis, 288 SW. 682. 216 Ky. 693. 
Bill of lading 

Where an original bill of lading 
was put in evidence by defendant 
without objection, and a copy was 
put in evidence by plaintiff without 
objection, it was error to submit to 
the j’ury whether the paper in evi¬ 
dence was the bill of lading, since 
both parties may be said to have 


conceded that the bill of lading was 
in evidence.—Chartrand v. Southern 
Ry. Co. 67 SE. 741, 85 S.a 479. 
52- Tex —^Fort Worth & Denver 
City Ry Co v. Motley, Civ App., 
S7 S.W 2d 551. error dismissed 
Bvidmice held insufficient to -mplre 
issue for jury 

(1) As to extent of damage to 
cans while in carrier’s possession 
—Ohio Galvanizing & Mfg. Co v 
Southern Pac Co , C C.A Ky, 39 F 
2d 840, certiorari denied 51 S.Ct. 
83. 282 US. 879, 75 L.Bd. 776 

(2) As to unreasonable delay on 
part of intermediate carrier —Geor¬ 
gia, S. & F Ry. Co. V Makeever, 
15 SW.2d 293, 228 Ky. 492. 
Contzibutoiy negligence 

In shipper's action for damage to 
live stock allegedly caused by car¬ 
rier's negligence in taking live stock 
out of two cars and reloading them 
in three cars, defense that shipper 
was contnhutonly negligent in over¬ 
loading original cars not sufficiently 
raised by pleadings and evidence 
need not be submitted to jury.— 
Fort Worth & Denver City Ry. Co. 
V. Motley, TexCivA-pp, 87 SW.2d 
551, error dismissed. 

Twenty-eight hour law 
Where an initial earner accepted 
a shipment of horses and delivered 
them to a connectmg earner twenty- 
six hours and ten minutes later, it 
was error to submit to the jury the 
issue of Its negligence in failing 
to unload the shipment for rest and 
feed as required by the twenty-eight- 
hour law.—^Heisel v. Minneapolis & 
St. L R. Co., 171 N.W. 177, 185 Iowa 
885. 

I Instrnction. as to evidence 

! In action against delivenng car¬ 
rier for damage to cabbage, in which 
the evidence showed that shipment 
was held up one whole day for icing, 
reclassification, and forwarding, hut 
did not show that faster time could 
have been made, refusal of instruc¬ 
tion that there was no legally suffi¬ 
cient evidence that damage was due 
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to delay is reversible error—^Penn¬ 
sylvania R Co v Walker, 128 A. 
45, 147 Md 323. 

53. Mich—Winget v. Grand Trunk 
Western Ry Co, 177 N W. 273. 
210 Mich 100, certiorari denied 
Grand Trunk Western Ry Co. v 
Winget, 41 S Ct. 6, 254 U S. 629, 65 
LEd. 447. 

54. Mo —Connelly v Illinois Cent. 
R Co. 113 SW 233. 133 Mo App. 
310 

Tex—^Texas, etc, R Co. v. Rankin, 
Civ App. 118 SW. 823 
10 C J p 562 note 2, 

55. Mo —American Fruit Growers 
V. Cleveland, C., C & St. L. Ry. 
Co App , 263 S.W 488. 

Xustzuctioiis held not improper 

(1) As telling jury that it was 
connectmg carrier's duty to ice car 
from point of origin of shipment be¬ 
fore arrival and acceptance for 
transportation at connecting pomt.— 
Galveston, H. & S. A Ry. Co v. 
Licata, Tex Civ App, 269 S W. 821, 
reversed on other grounds. Com App, 
280 SW 540. 

(2) In a suit against an initial 
carrier for specific acts of negli¬ 
gence occurring on its own line, as 
too general and permitting the jury 
to consider movements from the 
point of origin to final destination, 
and so to consider injuries which 
might have occurred on the line of 
the connecting carrier.—^Lancaster 

V. Holleheke. Tex Civ App., 235 SW. 
1113. 

Cfiezical 

Where, in shipper's action agamst 
three earners, plaintiff, at close of 
his case, took an involuntary non- 
smt as to two defendants, who no 
longer participated m the action, an 
instruction for plaintiff, unless “de¬ 
fendants” proved that “their” neg¬ 
ligence did not produce the <iamage, 
etc, was not misleading, especially 
when a mere clencal error—Ameri¬ 
can Fruit Growers v. Cleveland, C-, 
C & St. L. Ry. Co.. Mo.App., 263 S. 

W. 488. 
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of carriage,56 the facts necessary to be found to 
authorize a recovery,®^ the liability of the defend¬ 
ant or defendants,58 and instructions .on the burden 
of proof59 and presumptions;®® but it should not 
give and should refuse when requested misleading 


or incorrect instructions as to the law of the case,®^ 
confusing instructions,®- or instructions which are 
not authorized by the issues and evidence.®^ So, 
in actions based on delay, instructions omitting the 
question of reasonable diligence in transporting the 


56- Ark—®^rr v. St Xiouis South¬ 
western Ry. Co., 243 S.W. 880, 
154 Ark. 585. 

liLStractioxis held proper 

(1) As to effect of contractual 
limitation of time for bringing suit. 
—^Parr v St Louis Southwestern 
Ry. Co., 243 SW. 880. 154 Ark. 585 

(2) As to effect of statute on va¬ 
lidity of contracts limitmg liability 
—njackson v. Mauck, 126 IT.R. 851, 
189 Ind. 262. 

57- Mo.—Bowles v. Quincy, O. & K. 
C. R. Co., App, 187 S.W. 131. 

Delay 

In action against succeeding ear¬ 
ner for damages to an interstate 
shipment of hogrs, instruction which 
told 3 ury that, before verdict for 
plamtiff could be returned, they 
must find that defendant failed to 
transport hogs in reasonable time, 
and that by reason of said failure 
hogs were injured so that some of 
them died, was not improper.— 
Bowles V Quincy, O. & K. C. R. Co. 
Mo.App, 187 S W. 131. 

58 . N C —Groves Mills v. Carolina 
& N. W. Ry. Co.. 148 S E. 441, 197 
N.C. 388. 

Xnstmctioxi constrned 

In action against two intermediate 
railroads for damage to fish, charge 
including statement that “that 
doesn't change what I have already 
said," in reply to counsel's sugges¬ 
tion that connectmg carrier was 
bound only to carry safely over its 
own line, w'as held not to have in¬ 
structed jury that intermediate rail¬ 
road could be held liable for dam¬ 
age that did not occur on its own 
line but was recognition of the 
proposition as correct —Columbia 

Pish & Ice Co. V. Atlantic Coast Lme 
R. Co.. 126 S.E. 645. 130 S.C. 549. 
Separate verdicts 

Prior to the Carmack amendment, 
in an action against several carriers 
for injuries to live stock, in the ab¬ 
sence of a special contract extend- 
mg the liability beyond the end of 
their respective lines, an instruction 
that the jury should find a separate 
verdict against each carrier for the 
damages that occurred on its line is 
proper.—Illmois Cent. R. Co. v. Cur¬ 
ry. 106 S.W. 294. 127 Ky. 643, 32 
Ky-L. 513. 

59- N.C.—Groves Mills v. Carolma 
& N. W. Ry. Co.. 148 S.E. 441, 
197 N.C. 388. 

Tenn.—Southeastern Express Co. v. 
Pry Produce Co., 2 Tenn.App. 37- 


Xnstxnctioiis construed together 

In an action against a railroad 
for loss of, and damage to, live stock 
in transit, instruction that plaintiff 
shipper to recover must show by a 
preponderance of testimony that the 
cattle after delivery to defendant 
railroad were negligently handled 
was not erroneous as griving plain¬ 
tiff the right to recover if the proof 
showed the damage occurred after 
the cattle were received by defend^ 
ant railroad, although infiicted by 
the delivering carrier where anoth¬ 
er instruction plamly told the jury 
that in order for plaintiff to recov¬ 
er he must show the loss resulted 
from defendant’s negligence —^Mis¬ 
souri Pac R. Co. V. Hill. 215 S.W. 
676, 144 Ark. 641. 

60. Ga.—^Lewis v. Joyner, 113 S.E 

829, 29 GaApp. 92. 

BdLevaucy 

Charge that, where goods were de¬ 
livered to initial carrier in good con¬ 
dition and received in bad condition 
at pomt of destination, rebuttable 
presumption of liability arose 
against terminal earner, was not 
erroneous or prejudicial, as irrele¬ 
vant or not adjusted to the evidence, 
although it appeared part of dam¬ 
age was sustained prior to terminal 
carrier's receipt of goods, there not 
being sufficient data as to the 
amount of such damage, and there 
being evidence that part of the 
damage occurred while goods were 
m hands of termmal carrier.—^Lew¬ 
is V. Joyner, 113 S.E. 829, 29 Ga. 
App. 92. 

61. Delay ou conuectuig line 

In an action by a shipper for 
damages to shipment by delay in 
transportation, an instruction au¬ 
thorizing a verdict for plaintiff on 
the finding that there was negligent 
delay m the carriage of the prop¬ 
erty, without regard to whether the 
loss was due to the delay occur¬ 
ring on defendant’s line, defendant 
not being the initial carrier, was er¬ 
ror, as in order to render the de¬ 
fendant liable it was necessary that 
the jury find as a fact that the loss 
occurred through defendant's fault 
or breach of duty while the goods 
were m its possession—Johnson v. 
Missouri Pac. R. Co., 249 S.W. 658, 
211 MoJ^^pp 564. 

Joint liability 

In an action against the mitial 
carrier and the connectmg carrier 
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for failure to deliver cattle, an in¬ 
struction that defendants are not 
jointly liable was correct, -while oth¬ 
ers, implying that a verdict against 
all the defendants would be pioper 
were inconsistent with it and mis¬ 
leading and constituted error preju¬ 
dicial to the defendant whose lia¬ 
bility was not established by proofs. 
—^Mayhall & Neible v. Chicago. B. & 
Q. R. Co, 185 N.W 326, 107 Neb. 
58, error dismissed Union Sto<^ 
Yards Co. of Omaha v. Mayhall & 
Neible, 43 S.Ct. 699, 262 U.S. 731, 
67 L.Ed. 1205. 

62. Pre^i <^'1 tion on inconsistent facts 

In action against delivering car¬ 
rier for damage to cabbage, rejec¬ 
tion of prayer exonerating delivering 
earner, if it iced car fully at only 
ice station along route, although car 
was without ice on arnval at des¬ 
tination. was proper, m that it as¬ 
sumed that carrier exercised due 
care by merely providing ice at such 
point, and was predicated on mcon- 
sistent facts and therefore confus¬ 
ing.—^Pennsylvania R. Co. v. Walker, 
128 A. 45, 147 Md. 323 

63- Ill.—Parker v. Louisville Sq N. 

R. Co., 230 IlLApp. 259. 

Duty to ice car 

In an action against a connecting 
carrier for damages to three car¬ 
loads of peaches caused by failure 
to properly ice the fruit, defendant 
was not entitled to an instruction 
specifically telling the jury that 
there was no duty resting on it to 
ice the cars before the shipment 
reached its first regular icing sta¬ 
tion, where the proof established 
that an icing plant was reached 
prior to the regular plant, and where 
there might have been an emergency 
which, in the exercise of ordinary 
care, called for re-icmg the cars.— 
Missouri Pac. R. Co. v. American 
Fruit Growers, 260 SW. 39, 163 

Ark 318. 

Acts of def<>«AAnt’s agent 

In a shipper’s action for injuries 
to live stock, it was not error to 
refuse to instruct that defendant 
was not liable for injuries occuiv 
nng while the cattle were being 
switched by another road at desti¬ 
nation, where such road was not 
actmg as a connecting carrier, but 
as defendant's agent to do the 
switching.—^Rio Grande, E. P. & S. 
P. R Co. v. Kraft & Madero, Tex. 
Civ App., 212 S.W. 981, <ii 5 STm<ssed 
for want of jurisdiction. 
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shipment should not be g^ven.®^ 

Directing z^erdict. The court should direct a ver¬ 
dict for the carrier where plaintiff has failed to 
prove its liability,®^ as where the evidence as to its 
liability is so vague and indefinite that any verdict 
for plaintiff would have been based on mere conjec¬ 
ture and surmise,®® or when the carrier’s rebutting 
evidence is so fair and conclusive that no reason¬ 
able man c*mld fail to come to the conclusion that 
the earner is not liable;®*^ but a verdict should not 
ordinarily be directed where there is evidence tend¬ 
ing t*i sii]jport the complaint ®5 Where, in an action 
against connecting carriers plaintiff admitted at the 
trial that no injury occurred on the line of one of 
such carriers, it was proper for the court to charge 
that, in case plaintiff w’as entitled to recover, no 
verdict shcjuld be rendered against such carrier.®^ 
Even though the correct measure of damages is not 
proved, if am' damages are show'n to have been 
sustained a motion for a peremptory instruction for 
defendant must be denied.^® 

Findings, In an action against the initial and 
connectmg carriers for delay in transporting live 
stock, a finding of concurrent negligence on the part 
of both carriers, and a finding that the initial car¬ 
rier tendered the stock to the connecting carrier 
while Its train was on its track and about to leave. 


but that it refused then to accept the shipment, are 
inconsistent; the second finding controls the first, 
and a judgment against both carriers cannot be sus¬ 
tained but in an action ^against the initial carrier 
wherein defendant impleaded the connecting car¬ 
rier, a special finding that the proximate cause of 
the injury" was negligence on the part of the initial 
carrier, its agents and employees, is not inconsistent 
with a finding that the negligence of the connecting 
carrier wras the proximate and sole cause of the 
loss.^- Where plaintiff sued the initial carrier for 
the entire damages, submission of special issues 
which sought to apportion the damage to each con¬ 
necting carrier does not destroy a specific finding 
as to the total damage which was supported by evi- 
dcnce.^^ In an action against connecting carriers, 
a finding that one of the defendants was guilty of 
actionable negligence in handling the property is 
sufficient to support a judgment against it without 
relation to the negligence of the other defendant 
A finding that defendant was not guilty of a spe¬ 
cific act of negligence alleged does not demand a 
judgment for defendant, w’here the complaint was 
susceptible to the construction that plaintiff’s cause 
of action wras based on the breach of defendant’s 
agreement to deliver safely, and the jury could have 
found that the carrier failed to perform its duty in 
other respects but a verdict for defendant initial 


64- Ill—^Paiker v. Louisville & N’- 
n Co , 230 IlLApp. 25D. 

Mont—I'helps v. Great Xorthem Ry 
Co, 213 P. 610, 66 Mont 19S, cer¬ 
tiorari dismissed Great Northern 
Ry Co. V. Galbreath Cattle Co., 44 
S.Ct 3)4, 264 US 571, 6 S LEd. 
S55, re\ersed on other grounds 46 
S Ct 139. 271 U.S 99. 70 L.Ed S54. 
eSw Me—Hayden v. Maine Central 

R. R, 103 A. 1047, 117 Me. 560 
Tex.—Rio Grande & E P. Ry. Co. v. 

J. H. Russell & Son, Civ.App, 212 

S. W. 53U 

■W.Va.—Copenhaver & Massey Mill¬ 
ing Co. V. Kanawha & W. Va. R.* 
Go. 93 S.E 940, SI W.Va. 73 
66 . U S-—Ohio Galvanizing & Mfg. 
Co. V. Southern Pac. Co, C.C A, 
Ky. 39 F.2d 840, certiorari denied 
51 S.Ct. 83, 2S2 US. 879, 75 LEd. 
776 

Several defendants 

(1) Any one of several defendants, 
in suit for value of goods lost in 
transit, against ivhom there is noth¬ 
ing moie than mere surmise as to 
liability, is entitled to directed ver¬ 
dict—^Julius Klugman's Sons v. 
Oceanic Steam Nav Co, I)C.NY., 
42 P2d 461. 

l 2 ) So, where terminal carrier 
does not defend on ground of fail¬ 
ure of intermediate carrier to de¬ 
liver shipment, order sustaining de¬ 


murrers to evidence by mlermediate 
and initial carriers, and dismissing 
them from action, is not erioneous 
—Oklahoma. N M. & P. Ry. Co v. 
H. M S. Drilling Co., 229 P. 420, 
100 OkL 260- 

67- S C.—^Parnell v. Atlantic Coast 
Line R. Co., 74 SE. 491, 91 S.C. 
270. 

68 . Ala.—Southern Ry. Co. v. 

Northwestern Emit Exch, 98 So 
3S2, 210 Ala. 519. 

Evidence keld sufficient 

(1) To require submission to the 
jury. 

Iowa.—^Bolatti v. Wabash Ry. Co, 

I 184 N.W. 641. 192 Iowa 306—^Hei- 
sel V. Minneapolis & St L. R. Co., 

I 171 N.W 177, 185 Iowa S85 
Mo—^Vaughn v St. Louis-San Fran¬ 
cisco Ry. Co, 15 SW.2d 901, 223 
Mo App 732. 

N C-—Gallop & Fisher v. Norfolk 
Southern R. Co., 91 S E 375, 173 
N C 21, error dismissed Norfolk 
Southern R. Co v. Gallup, 39 S. 
Ct 1S4, 248 U.S 596, 63 L Ed. 
438. 

Ohio—Erie R Co v. Bender, Strei- 
big & Co, 163 NE. 50, 29 Ohio 
App. 262. 

Tex—^Missouri Pac R Co. v Guest, 
Civ.App., 2S0 SW. 611—Chicago. 
R I & G Ry. Co V. TTaUanfi^ 
CivApp., 211 SW. 809. 
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(2) To require submission of issue 
of negligence of railroads—Groves 
Mills V Carolina & N. W. Ry. Co, 
148 S E. 441, 197 N C 388. 

(3) To require submission of is¬ 
sue of unreasonable delay in trans¬ 
porting hogs as to initial and deliv¬ 
ering carriers.—Georgia, S. & F Ry 
Co V Makeever, 15 SW.2d 293, 228 
Ky. 492. 

(4) To require submission of the 
question of whether tobacco, deliv¬ 
ered by connectmg carrier in dam¬ 
aged condition, was in good condi¬ 
tion when delivered to initial car¬ 
rier—E J. O’Brien & Co v. Davis, 
288 SW. 682, 216 Ky. 693. 

69- Tex —^E’t. Worth, etc, R Co v. 
Garlington, 92 SW 270, 41 Tex. 
Civ App 340. 

70- Miss —^Illinois Cent R. Co. v. 
Mahon Live Stock Co, 71 So 802 

71- Tex —St Louis, etc, R. Co v. 
Miller. Civ.App, 176 S W. 830. 

7a. Tex—Gulf, C. & S. F Ry. Co. 
V. Hines. Civ.App, 18 SW2d 833, 
error refused. 

73- Tex.—^Texas-Mexican Ry. Co. v. 

Sutherland. Civ App. 189 S W. 983. 
74s. Tex—^Texas Mexican Ry Co v. 

Bell. CivApp. 110 SW2d 199. 

75- Ind.—New York, C. & St. L Ry. 
Co V White, 192 NE 846, 99 Ind. 
App 454. 
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carrier is justified by a finding that the goods were 
destroyed in a warehouse by a fire, as to the cause 
of which there is no evidence, a month after ar¬ 
rival at their destination and notice to the con¬ 
signee.'*® A finding of negligence cannot be predi¬ 
cated on a failure to furnish a service which it 
would be illegal to fumish.^^ 

Verdict The usual rules as to verdicts, applica¬ 
ble in civil actions generally, apply in actions 
against connecting carriersJ^ 

§ 444. Judgment 

The judgment in a successful action by the pfaintifF 
should be entered against the carrier or carriers liable 
in the amount found by the jury If not in excess of that 
sued for; and In a proper case, where several carriers 
are liable, there may be a judgment over against the car¬ 
rier causing the damage. 

Where an action is brought jointly against sev¬ 
eral connecting lines for joint negligence in trans¬ 
porting a shipment, a joint judgment may be ren¬ 
dered against all of them, they being joint tort¬ 
feasors, arising from a joint concurrent negligence 
in failing properly to transport the goods.^® So, it 
has been held that, when two or more carriers par¬ 
ticipate in a shipment and fail to allocate the dam¬ 
age as among themselves, a joint judgment for the 
entire loss against all of them is proper.®® In an 
action against all carriers of an interstate shipment, 
the court can render judgment against the carrier 
liable for the loss;®^ but the fact that the con¬ 
necting lines are made parties does not prevent a 
recovery of the entire damages against the initial 
carrier.®® Where a carrier, contracting to ship 
goods over its own and a connecting line, is sued 


for injury occurring on the connecting line, the lat¬ 
ter cannot complain of a judgment over in favor 
of the contracting line against it, as it is primarily 
liable,®® and where there was no evidence of neg¬ 
ligence on the part of a railroad company, sued as a 
partner with its codefendants for damages to ship¬ 
ments of cattle, the bill of lading limiting liability 
of each road to negligence on its own line, it was 
entitled to a peremptory instruction on its plea for 
judgment over against its codefendants.®^ In an 
action against the initial carrier for the entire dam¬ 
age to an interstate shipment, w’^here plaintiff prov¬ 
ed his damages, and the jury found the damages 
caused by defendant and the connecting carrier in 
an amount in excess of that sued for, it is the 
court’s duty to enter judgment for plaintiff for the 
amount sued for; and other special issues sub¬ 
mitted seeking to apportion the amoimt of damage 
to connecting carriers not parties to the suit are 
immaterial to plaintiffs right to the judgment.®® A 
judgment against connecting carriers, one of which 
was not served and did not enter an appearance, is, 
as to that one, improper.®® 

§ 445. • Damages 

In an action against the initial or connecting carrier, 
the assessment of damages will be governed by control¬ 
ling statutory provisions and the rules applicable to the 
measure of damages in actions against carriers generally. 

In an action against the initial or delivering car¬ 
rier under the Carmack-Cummins amendment for 
loss or injuries caused by a connecting carrier, 
plaintiff is entitled to recover, as provided in the 
statute, his “full, actual loss.”®*^ WTiat constitutes 
“full, actual loss” under the Interstate Commerce 


7& Ill—Aurora Automatic Machin¬ 
ery Co. V. Chicagro, B & Q. R. Co, 
217 niApp. 60 

77- Wis—Northern Wisconsin Pro¬ 
duce Co V. Chicago & N. W. Ry. 
Co, 234 N.W. 726, 203 Wis 549. 

7& Separate verdicrts 

It has been held that where an| 
action was brought against connect¬ 
ing carriers for injuries to live stock 
shipped without any person accom¬ 
panying them, and both carriers de¬ 
nied all negligence and offered evi¬ 
dence in support of the denial, in 
the face of conclusive evidence of 
serious delay in transportation, and 
that the animals when dehvered 
were injured, so that it was im¬ 
possible for the jury to determme 
which of the carriers was to blame 
for their condition, a verdict charg- 
mg the entire damages against each 
was proper.—Cincinnati, etc., R Co. 
V. Green, 100 S W. 825, 30 Ky-Lu 
1180. 


79- Va.—Norfolk, etc, R Co v. 
Crull, 70 SE. 521, 112 Va, 151. 

10 C J. p 562 note 7. 

80- Ky. — Makeever v. Georgia 
Southern & P. Ry Co, 2«»4 SW. 
144. 219 Ky. 699—Louisville & N 
R. Co. V. Schaeffer, 280 S.W. 974, 
213 Ky. 248. 

81- Tex.—Galveston, H & A. Ry 
Co V. American Grocery Co, 36 
SW2d 985, 122 Tex. 1, affirming, 
ComApp., 25 SW2d 588, which 
reversed Galveston Wharf Co. v 
American Grocery Co, 13 SW.2d 
983, certiorari granted Galveston 
Wharf Co. v Galveston, H & S. A. 
Ry. Co., 52 set 41. 284 US. 608, 
76 LBd 521, affirmed 52 S Ct. 342, 
285 U.S. 127, 76 L.Ed. 659. 

82- Tex.—Missouri, etc, R Co. v. 
Uemere, Civ.App, 145 S.W. 623. 

83- Tex.—^Texas, etc., R. Co. v. Mc¬ 
Carty, 69 SW, 229, 29 TexCivJ^pp 
616. 

84. Tex.—^Texas Cent. R. Co. v 
Pool, 114 S.W. 685. 52 Tex Civ 
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App. 307—^Texas. etc, R. Co. v. 
Childs, Civ.App, 40 SW. 41. 

85- Tex—^Texas-Mexican Ry, Co. 
V. Sutherland. Civ App, 189 S.W. 
983 

88. Tex —Chicago, etc., R. Co. v. 
Halsell, SO SW. 140, 35 Tex.Civ. 
App. 126. 

87- Pla —Atlantic Coast Line Ry 
Co V. Roe. 118 So. 115, 96 Pla. 429. 
Partial loss 

In action against initial carrier 
for loss of goods removed from 
car while m hands of delivering car¬ 
rier, an instruction permitting plam- 
tiffs to recover for entire value of 
shipment, where only portion there¬ 
of was removed, is erroneous, since 
initial carrier is liable only for por¬ 
tion that may have been lost in car¬ 
riage. So, defendant is not liable 
for portion of goods properly deliv¬ 
ered and which plamtiff permitted 
to be sold for charges, and where 
delivering carrier, permitting remov¬ 
al of part of goods from car, after 
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Act generally is treated supra §§ 262-274. Where 
a connecting carrier, on the strength of an embar¬ 
go issued by the stock\’ards at destination, held an 
interstate shipment of live stock within the embargo 
at an intermediate point and there unloaded them, 
no substantial damages could be recovered against 
the initial earner for refusal to go on to destina¬ 
tion, whereby the cattle decreased in weight be¬ 
cause of the dela 3 '. if there were no facilities for 
unloading at any^ other place than the stockyards, 
and the embargo forbade even unloading at the 
stockyards.^* 

To render the connecting carrier liable for spe¬ 
cial damages arising from delay which are not the 
ordinary, natural consequences of delay, the con¬ 
necting carrier must have notice at or before re¬ 
ceiving the shipment and undertaking the car¬ 
riage.*® Notice of special damages likely to result 
from delay', which might charge the initial earner 
with liability, is not an element of the through con¬ 
tract, such as will affect the connecting carrier, un¬ 
less noted on the waybill or otherwise brought home 
to It.®® If the contract is a joint one, however, 
each of the parties to it is bound by the knowledge 
of the other of special damages likely to result from 
delay ;®i and under a statute making each connect¬ 
ing carrier in a through shipment the agent of the 
others, notice to one is notice to all as respects lia¬ 
bility for special damages,®^ but the statute is in¬ 
applicable to a connecting carrier transporting the 
shipment under a separate contract.®® 

Apportionment In an action against the termi¬ 
nal carrier, where it appears that some of the dam¬ 


age occurred before the shipment came on defend¬ 
ant’s line, the damages must be apportioned,-34 
and. accordingly, in an action against two or more 
connecting carriers for injuries sustained by an in¬ 
terstate shipment, where there are several sepa¬ 
rate issues of negligence arising during the han¬ 
dling of the shipment by each connecting carrier, 
each of such issues constituting a cause of action 
within itself, defendants have the right as between 
themselves to apportion between them the total 
damages according to the liability of each as found 
by the jury.®^ A statute providing that, where 
freight has been damaged in transit over two or 
more railroads, the damage shall be apportioned 
among them, does not require the apportionment of 
damage, however, where defendants have not filed 
pleadings asking apportionment.®® 

§ 446. Liability Over of Carrier Causing Loss 
or Injury 

Under the Carmack amendment and similar state 
statutes, a carrier required to pay damages caused by 
a connecting carrier has a remedy over against such 
carrier. 

As shown in the title Indemnity § 20, also 10 C.J. 
p 562 note 11, irrespective of any statutory provi¬ 
sion, where one of a line of connecting carriers is 
compelled to pay for loss of, or injury to, a ship¬ 
ment occurring on the line of another, the latter 
IS liable over to it for the amount so paid. Under 
the Carmack amendment, 49 U S.C.A. § 20 (12), 
while a terminal carrier sued for its negligence in 
transporting property received from a connecting 
carrier can have no recovery over for any damages 


retaininsr balance in warehouse for 
some time, sold it at public auc¬ 
tion after proper advertising^, initial 
earner sued for loss of g^oods so 
removed Was entitled to allowance 
for freigrht, storagre, demurrage, and 
advertismgr, less sum for which 
goods sold.—^Illinois Cent. R- Co. v, 
Stimson. 268 S.W. 835, 207 Ky. 78 

88L Mo.—Miller v Quincy, O & K 
C. R. Co.. 225 S.W. 116, 205 Mo. 
App. 463. 

89- XT.S —^Pomona Products Co. v. 
Southern Ry. Co., DC.Ga, 294 F. 
982. 

Tex —Kansas City, M & O. Ry. 
Co V. Bell, CivApp., 197 S.W. 322 
“The connecting earner cannot be 
held liable for special damages ac¬ 
cruing to the owner by virtue of the 
nondelivery of a shipment, where 
the notice or special instructions 
given by the shipper to the initial 
earner have not been communicated 
to the connecting earner ”—Atchi¬ 
son, T. & S. F Ry. Co v. Sun Drill¬ 
ing Co.. 165 P 1133, 65 OlcL 239. 


Damages for delay generally see 
supra §§ 221—230. 

90- U S.—Pomona Products Co. v. 
Southern Ry. Co., D.CGa, 294 F. 
982. 

91. Tex.—KjJDsas City, M. & O. Ry. 
Co. V. Bell, CivJlpp., 197 S.W. 322. 

98- Tex.—Conn v. Texas & N. O. 
Ry Co., Com.App., 14 SW.2d 1004. 
reversing. CivA^pp, 4 S.W 2d 193 
—Kansas City, M. & O. Ry. Co. v. 
Bell, Civ.App, 197 S.W 322. 

Motice to terminal carrier 
Under a statute making each con¬ 
necting earner the agent of the oth¬ 
ers, mformation, acquired by the 
agent of the termiTia i carrier while 
actmg within the scope of his au¬ 
thority, as to special damages likely 
to result from delay, became the 
knowledge of each connecting car¬ 
rier, rendering the carriers causmg 
such special damages thereafter lia¬ 
ble for the <ipmage. Thus, knowl¬ 
edge acquired by an agent of the 
terminal carrier immediately, in con¬ 
nection with the collection of freight 
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charges, relative to the special cir¬ 
cumstances consisting of the neces¬ 
sitous condition of the cattle for 
whose feedmg the goods were de¬ 
signed, becomes by imputation of 
law the knowledge of connecting 
earners—Conn v. Texas & N. O. Ry. 
Co, Tex.ComApp., 14 SW2d 1004, 
reversing. Civ App, 4 S.W 2d 193. 
Motice to initial carrier 

Under such statute, notice to ini¬ 
tial carrier that hogs shipped on 
through bill of ladmg are to be ex¬ 
hibited binds connecting carrier — 
Kansas City. M & O Ry. Co v. Bell. 
Tex.CivApp, 197 SW. 322. 

93- Tex—Kansas City, M & O. Ry. 
Co. V- Bell, supra. 

94. Tex—Houston & T C. R. Co. v. 
Reichardt & Schulte Co, Civ App, 
212 S.W. 208. 

95- Tex—^International & G N. R. 
Co. V. Barnes Bros. Oiv.App, 294 
SW. 349, affirmed Barnes Bros. v. 
International & G N. R. Co, Com. 
App., 1 S W.2d 273. 

9a Tex—Ft Worth & D. C. R. Co. 
V. Kemp, Civ App., 207 SW. 605. 
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found against it,®^ an initial or terminal carrier re¬ 
quired to pay to the owner of the property the dam¬ 
ages or loss caused by a connecting carrier is en¬ 
titled to recover such amount from the guilty car¬ 
rier and the ultimate liability of the connecting 
carriers may, accordingly, be determined in an ac¬ 
tion brought against them by the initial carrier who 
has compensated the proper partj- for the loss,®® 
or by cross-petition, by the initial carrier sued, over 
against the connecting carrier.^ The same rule ap¬ 
plies under similar state statutes relating to intra¬ 
state commerce.2 It is not a condition precedent to 
the right of recovery over that a judgment against 
the initial carrier has been paid; the words, "re¬ 
quired to pay," as used in the statute, mean asked 
to pay or asked of right and by authority of law 
to pay.® In the absence of fraud or gross negli¬ 
gence in settling with the shipper, the receipt relied 
on as evidence of the payment is sufficient to jus¬ 
tify a recovery against the connecting carrier of the 
amount shown thereby;^ and the burden is on the 
connecting carrier, sued by the initial carrier to re¬ 
cover the amount paid the shipper for failure to de¬ 
liver freight, to prove alleged fraud by the initial 
carrier in procuring the receipt.^ Since neither the 
consignor nor the initial carrier could have pre¬ 
sented any claim in bankruptcy against a purchaser 
of goods, although the delivering carrier could have 
done so, in an action by the initial earner against 
the delivering carrier for the amount paid to the 
cpnsignor for failure to deliver the goods shipped 
to shipper's order and delivered without taking up 
the bill of lading, the delivering carrier could not 
set off an amount which it claims that the initial 
carrier could have received from the bankrupt es¬ 
tate of the consignee.® 


§ 447. Rights, Duties, and Remedies Inter Se 

Connecting earners are bound by a local usage they 
have together established for transfer of freight, but a 
third carrier, not knowing of it, is not bound thereby. 

Some of the rights, duties, and remedies of con¬ 
necting carriers of goods inter se are considered in 
previous sections, this Title, such as those relating 
to establishment of joint through rates and divi¬ 
sion of rates, supra § 300, unjust discrimination, su¬ 
pra § 357 et seq, apportionment of damages in an 
action by the shipper, supra § 415, and recovery 
over by the carrier required to pay for damages 
caused by another, supra § 446. In subsequent sec¬ 
tions are discussed traffic arrangements, infra § 
448, the furnishing of facilities, infra § 449, and 
proceedings to compel the making of connections, 
infra § 450. In an action involving only the rights 
of two connecting carriers inter se, each carrier is 
necessarily bound by a local usage they, together, 
have established for the transfer of freight from 
the intermediate to the connecting carriers; thus, 
where two connecting carriers have established a 
usage in the delivery of goods, neither may be 
heard to reject the usage, or maintain that a loss 
sustained should not be borne by the carrier whose 
employee was responsible therefor.'* As against 
the initial carrier suing such connecting carriers 
for recovery of the amount paid by it to the ship¬ 
per for loss of the goods, however, a local cus¬ 
tom between the connecting carriers not known to 
plaintiff is not bindmg on it® 

§ 448. Trafl&c Arrangements between 

Carriers 

Connecting carriers may, but cannot be compelied 
to, enter into contracts relating to the interchange of 
traffic between them. 


97- Tex.—^Texas & P. 3EL Co v. West | 
Bros., Com.App, 207 S W 918, af¬ 
firming- in part and reversing in 
part St. liouis. I. M. & S R. Co. v. 
West Bros, Civ.App., 159 S W. 142, 
rehearing denied Texas & P. Ry 
Co V West Bros., ComApp., 214 
S.W. 808. 

98u Ky.—Southern Ry. Co. v. Avey, 
191 S.W. 460, 173 Ky. 598. 

Me-—Lewis Poultry Co. v. New York 
Cent R. Co., 105 A 109. 117 Me. 
482. 

OkL—St. Louis & S F. R. Co. v. 
Akard, 159 P. 344, 60 Okl. 4 

Tex.—^Texas & P. R Co. v. West 
Bros. Com-App., 207 SW. 918, af- 
firmrng in part and reversing in 
part St. Louis, 1 M & S R Co. v. 
West Bros., Civ.App, 159 S.W. 142, 
rehearing denied Texas & P. Ry 
Co. V. West Bros. Com.App., 214 
SW 808. 

10 C.J. p 563 note 13. 


99- N.T.—Hill Steamboat Line v. 
New York Cent. & H R. R. Co., 
158 N.Y S. 1084, 94 Misc. 118. modi¬ 
fied on other grounds Hill Steam¬ 
boat Line V. Panama R Co, 160 N 
YS 1103, 97 Misc 22. 

1. Okl—St Lotus & S F. R. Co. v. 
First Nat, Bank, 171 P. 467, 68 Okl. 
68. 

SL Ky.—Cumberland Transp. Co. v. 
E. J O'Brien & Co, 2 S.W.2d 668, 
222 Ky. 814. 

Wis.—^Lakeside Packing Co. v. Min- 
];^eapolis, St. P. & S. S M Ry. Co., 
203 N.W. 334, 187 Wis. 350. 

3;. Okl— St. Louis & S F R. Co. v. 
First Nat- Bank, 171 P. 467. 68 Okl. 
68 . 

4- Ark —Kanc^as City, etc., R. Co. v. 
New York Cent., etc., R. Co., 163 S. 
W. 171, 110 Ark 612. 
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5- Ark.—Kansas City, etc., R. Co. 
V. New York Cent., etc., R Co., su¬ 
pra. 

& Ark—Kansas City, etc, R Co. v. 
New York Cent., etc., R. Co, su¬ 
pra. 

Creditors entitled to prove claims 
against bankrupt estate in general 
see Bankruptcy § 385. 

7- N.Y —^Bhll Steamboat Line v. 
New York Cent & BL R. R. Co. 158 
N.YS. 1084. 94 Misc. 118, modified 
on other grounds Hill Steamboat 
Lme V. PaTiama R. Co., 160 N.Y.S. 
1103. 97 Misc. 22. 

a. NY—^Hill Steamboat Line v. 
Panama R Co., 160 N.Y S 1103, 97 
Misc. 22. modifymg Hill Steamboat 
Lme V New York Cent. & H. R. 
R Co.. 158 N.Y.S. 1084, 94 Misc. 
118. 
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In the absence of statutory provision, the inter¬ 
change of traffic between two connecting railroads 
IS a matter for contract between them, and the 
courts have no power to compel such interchange, 
or to fix the terms on which it shall be madenor 
is such power conferred upon the courts by the In¬ 
terstate Commerce Act.^® Common carriers may 
enter into contracts establishing through routes 
for property transported over the lines of both com¬ 
panies,!^ and, as shown supra § 357, the mere 
fact that a railroad company has agreed to use a 
particular connecting carrier as its 3Lgency in a 
through shipment and refuses to issue through bills 
of lading for the shipment over another connecting 
line, of goods consigned to the same point of des¬ 
tination, will not be treated as an unjust discrimina¬ 
tion against the latter. Traffic arrangements be¬ 
tween carriers will be construed in the light of the 
circumstances and the purpose to be accomplish¬ 
ed.!" The legal effect of a through traffic agree¬ 
ment between tw'o or more railroad companies own¬ 
ing and operating connecting lines of road is the 
creation of a new and independent continuous 
Iinc.!^ ^ 

§ 449. Furnishing Facilities by Carrier 

to Connecting Lines 

a. In general 

b. Transportation of cars of connecting 

earner 

c. Delivery of its own cars by carrier to 

connecting carrier 

a. In General 

At common law earners are not bound to furnish 
facilities to connecting lines. 

The common-law obligations of a carrier to a 


connecting line as regards reception, transporta¬ 
tion, and delivery of freight are the same as those 
existing between such companies and an individual 
shipper.!^ How-ever, a carrier has no other rights 
or privileges against a connecting line than those 
belonging to a natural person, unless such rights 
and privileges are granted by the charters of the 
tw'o carriers.!® At common law, common carriers 
are not bound to give the use of their tracks, ter¬ 
minals, or other instrumentalities to competing 
lines,!® nor is such a duty imposed by a constitu¬ 
tional requirement that all railroads whose lines 
connect shall transfer each other’s freight, without 
delay or discrimination,!'^ or such use given by a 
state railroad commission’s order requiring the con¬ 
struction of a connection at a junction point be¬ 
tween two railroads!® It has been held, however, 
that the legislature may, subject to constitutional 
limitations, prescribe reasonable regulations for the 
conduct of common carriers, and impose on railroad 
companies operating within the state duties in ex¬ 
cess of their common-law obligations, and may ex¬ 
ercise that power through a commission duly con¬ 
stituted for that purpose.!® Moreover, as shown 
supra § 367 et seq, a common carrier cannot law¬ 
fully deny the use of its facilities to a connecting 
line, when such denial would constitute an unjust 
discrimination. 

h. TranspoitatioiL of Cars of Connecting Car¬ 
rier 

Carriers are ordinarily required to transport cars df 
other lines when tendered under proper conditions. 

A railroad company must receive and transport 
over its line of road cars of other companies, where 
constitutional or statutory provisions make that 
one of its duties as a common carrier,^® if the 


9U us—Atchison. T. & S F. R. Co 
V- Denver & N". O R. Co., Colo., 4 
set. 1S5, 110 U.S. 667, 28 LEd. 
291. 

10. U.S.—Central Stock Yards Co. 
V. Louisville & N R. Co, Ky, 118 
P. 113. 55 C.CA. 63. affirmed 24 S. 
Ct. 339. 192 U.S. 568. 48 LEd 565 

11. U S.—^Illmois Cent R. Co. v. 
Brooks-Scanlon Co, La., 241 P 445, 
154 CC.A. 277. 

12. Mass —^Eastern Ma^sachuetts 

St Ry Co V. Union St Ry. Co, 
168 XE. 781, 269 Mass. 329. 

Particular contracts construed 

(1) To require plaintiff to carry 
on freig-ht tiolley business during- 
its term—Ela&tern Massachusetts St 
Ry. Co V. Union St Ry. Co., 168 KE 
7S1 269 Mass. 329. 

<2) To create a continuous througrh 
line under the control of defendant 


road between the points therein stat¬ 
ed—State V. Chicagro, ]VL & St P. Ry. 
Co, 165 N.W 869. 139 Minn 55. 

12. Minn —State v. Chicago, M & 
St. P. Ry. Co, 165 N.W 869, 139 
Minn 55. 

14. U.S.—Atchison, etc, R. Co v. 
Denver, etc., R. Co., Colo, 4 S Ct 
185, 110 U.S. 667, 28 L Ed 291. 

N H —^Hedding v. Gallagrher, 57 A. 

225. 72 NH 377. 64 LRA. 811 
10 C.J. p 563 note 20 

15. Ky.—Shelbyville R Co v. Louis¬ 
ville, etc, R. Co. 82 Ky. 541, 6 
KyL 611, 

16. Mo.—^Home Telephone Co v. 
Granby & Neosho Telephone Co, 
126 S.W. 773, 147 Mo.App 216. 

10 C J p 563 note 22. 

17- Va —Commonwealth v. Norfolk 
& W. Ry. Co.. 68 S.E. 351. Ill Va 
59. 


la Ind—Pittsburgh, C. C & St L 
R, Co. V. Hunt 86 N.B. 328, 171 
Ind 189. 

19- U S —Louisville, etc., R Co v 
Central Stock Yards Co, Ky. 29 S 
Ct 246, 212 US 132, 53 L.Bd 441 
10 C.J p 563 note 23 
Power of C0'mTini<ssi01l. 

Whether the Maryland public serv¬ 
ice commission can require a carrier 
to receive, from another earner at a 
connecting point freight for delivery 
at its own terminals depends on 
whether there was enough distance 
between the point of reception and 
the pomt of delivery to constitute a 
bona fide further transportation.— 
State Public Service Commn v Bal¬ 
timore. etc, R. Co, 90 A 119, 122 Md 
393—State Public Service Commn. v 
Northern Cent. R. Co, 90 A. 105, 122 
Md 355 

2a U S.—Grand Trunk R. Co of 
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gauge of the road is suitable, and the cars are not 
defective or out of repair, nor of such unusual and 
peculiar construction as to be unreasonably haz¬ 
ardous or dangerous to work with or to handle.-^ 
Furthermore, although there is authority to the con¬ 
trary,it has been held or said that, aside from any 
constitutional or statutory provision or special con¬ 
tract regulating the terms of receiving and drawing 
cars of another carrier, a railroad company is 
bound to receive and carry the cars of a connecting 
railroad company when tendered under proper con- 
ditions.23 The fact that the carrier has an ample 
number of cars of its own in which to ship the 
freight, and that it would have to pay charges on 
the cars tendered while on its own line, will not jus¬ 
tify a refusal to accept the cars.-! However, a 
connecting carrier may, of course, refuse to receive 
and transport cars which are not in a suitable con¬ 
dition for further movement and in any event it 
is not incumbent on companies, in their duty as 
common carriers, to move such cars except in their 
own routine, as they are not obliged to accept and 
run them at all times and seasons, and not in the 
ordinary course of business.^® 

The duty of a carrier to accept goods at its sta¬ 
tion does not require it to accept cars offered by 
competing roads at arbitrary points near its termi¬ 
nals for the purpose of using its terminal station, 
and a law requiring it so to do is unconstitutional.^^ 
So, rules of a state railroad commission requiring 
common carriers to transport any proper article, 
and for a stipulated compensation to transport, 
switch, or transfer any loaded car tendered for the 
purpose by a connecting railroad, and further re¬ 
quiring all railroads to observe the right of a ship¬ 
per to fix the route of the shipment, do not contem¬ 


plate that a carrier having switching and terminal 
faalities for its own use at a particular point shall 
be forced, at least vrithout adequate necessity, com¬ 
pensation, and protection, to collect and to distrib¬ 
ute, within its own terminal and switching limits, 
for a competing line, carloads of freight destined 
to, or arriving from, points reached by its line, such 
carrier having no part of the line haul or compen- 
sation.2S Notwithstanding these principles, howev¬ 
er, a carrier may be required to receive cars from 
another carrier at a junction point with such carrier 
within the corporate limits of a city for transporta¬ 
tion to team tracks of the receiving carrier which 
under the exceptional circumstances of the case are 
not merely instruments of terminal service and de¬ 
livery but of railway transportation in the complet- 
est sensc.-9 

On refusal of the carrier to receive and trans¬ 
port cars of a carrier intersecting it, the latter is 
not remitted to the railroad commissioners for re¬ 
dress, but the courts can determine the right of in¬ 
terchange, and, on failure of the roads to agree on 
the terms, these may be fixed by the commission¬ 
ers.®® 

When a domestic railroad receives a cattle car 
from a foreign railroad in another state under cus¬ 
tom, rules, and contract, by which the domestic 
road carries the car loaded to its destination in the 
state and unloads it, and must return the car 
promptly to the foreign road, but may load it on its 
return trip, paying a per diem for the use of the 
car, the right of the domestic road to the use of the 
car is superior to the right of an attaching creditor 
of the foreign road; and such right of the domestic 
road is not vraived by its local agent requesting the 


Canada v. Michig^an Railroad Com¬ 
mission, Mich. 34 S.Ct. 152, 231 U 

5 457, 58 L.£d 310 

Ill.—State Public Utilities Commis¬ 
sion V. Cleveland, C, C & St L 
Ry Co., 120 NE. 626, 285 lU. 184 
Mass—^Boston & L R. Co. v Nashua 

6 L. R Corp., 31 N.E 1067, 157 
Mass 258 

Tex.—St. Louis Southwestern Ry. Co 
of Texas v. Morehead. Civ.App., 207 
S W. 336, error refused. 

10 C J. p 563 note 26. 

21- Neb —Chicasro. etc., R. Co. v. 
Curtis. 71 N.W. 42, 51 Neb. 442, 66 
AmS.R. 456. 

22. U.S.—Oregron Short Line, etc., R. 
Co. V. Northern Pac. R. Co., Or, 61 
P. 158, 9 C.C.A. 409, affirming:, C. 
C., 51 P 465. 

10 C.J. p 564 note 29. 

2^ Mass.—^Mackin v. Boston, etc., R. 
Co.. 135 Mass. 201, 46 Ain.Ti. 456—I 


Vermont, etc, R Co v. Fitchburg 
R Co.. 14 Allen 462, 92 AmD. 785 

10 C.J. p 564 note 30. 

24. Tex—^Texas, etc, R. Co. v. Tex¬ 
as Short Line R Co., 80 S.W. 567, 
35 TexCivApp. 387. 

25- Ky.—^Louisville, etc., R Co v. 
Williams, 24 S.W. 1, 95 Ky. 199, 15 
Ky L. 548, 44 Am S.R. 214. 

10 C J. p 564 note 32. 

2e. Mich.—Coup V Wabash, etc., R. 
Co. 22 N.W. 215, 56 Mich 111. 56 
Ain.S.R 374 

27- Ill.—State Public Utilities Com¬ 
mission V. Cleveland, C., C & St. 
L. Ry. Co, 120 NE. 626, 285 IlL 
184. 

10 C.J. p 564 note 35. 

28- Fla.—State ex rel. Railroad 
Com’rs V. Louisville & N. R. Co, 
67 So. 875, 69 Fla. 210. 

■p«a'“Oii. for mle j 

"Such a requirement would, for I 
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the purpose of originating and de¬ 
livering at a point reached by com- 
petmg lines, in effect give to a car¬ 
rier for a mere switching charge the 
use for Its own purposes of its com¬ 
petitor's terminal facilities, equip¬ 
ment, and motive power, thereby 
amounting to a taking of property in 
violation of organic rights"—State 
ex rel Railroad Com’rs v. Louisville 
& N. R Co., 67 So 875, 876, 69 Fla. 
210 . 

29- U.S.—Grand Trunk R. Co. of 
Canada v. Michigan Railroad Com¬ 
mission, Mich.. 34 S.CL 152, 231 U. 
S 457. 58 L Ed. 310 
IlL—State Public Utilities Commis¬ 
sion V. Cleveland, C., C. & St L. 
Ry. Co., 120 NE 626, 285 III. 184. 

30. N.T.—^Hudson Valley R Co. v. 
Boston, etc., R. Co., 92 N.YS. 928, 
45 Misc. 520, affirmed 94 N.Y.S 545. 
106 AppDiv. 375. 
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sheriff to remove the car from the tracks of the do¬ 
mestic road when he levies the attachment, and by 
setting the car on stub tracks so as to be under the 
control and dominion of the sheriff under the or¬ 
ders of the court.^^ 

c. Delivery of Its O-wii Cars by Carrier to Con- 
nectmg Carrier 

In absence of special contract, a earner need not 
permit Its cars to go over a connecting line. 

While a common carrier has the privilege of fur¬ 
nishing its own cars beyond the end of its own 
line, particularly under a statute making it the duty 
of connecting earners to receive and transport suit¬ 
able loaded cars,32 in the absence of special con¬ 
tract, a carrier is not required to permit its cars to 
go over a connecting line to continue the transpor¬ 
tation by another carrier connecting with it,33 since 
the carrier’s obligation to provide equipments has 
always been held limited to service over its own 
road;^^ nor is it required to deliver its own cars 
for transportation over the line of a connecting car¬ 
rier by a statute ^vhich provides that ever 3 ' railroad 
company which shall refuse to receive and trans¬ 
port the cars of any connecting railroad, or to 
transport and deliver the cars destined to any point 
on the line of any connecting carrier, shall be guil¬ 
ty of discrimination.35 A state constitutional provi¬ 
sion, that a carrier must deliver its cars to connect¬ 
ing carriers without providing for adequate protec¬ 
tion foi their return or compensation for their use, 
is repugnant to the federal constitution; and the 
want of adequate provisions for the carrier’s pro¬ 
tection and compensation in the state constitution 
itself cannot be cured by inserting them in judg¬ 
ments under the constitutional provision.^® 

§ 450. Proceedings to Compel Carriers 

to Make Connections 

Carriers wrongfully refusing to make connections 
may be compelled to do so by injunction or appropriate 
statutory proceedings. 

The duty imposed on railroad companies by the 
Interstate Commerce Act and hy^ state legislation 
to receive freight from connecting roads,37 or to 


exchange business with them,^^ is one which the 
courts will enforce by^ mandatory injunction, where 
the injury resulting from its nonperformance is 
continuing; and it is no defense to such relief that 
a strike of locomotive engineers and firemen has 
been ordered on plaintiffs road, and that if defend¬ 
ant’s road should accept cars from the boycotted 
road its own men would be called out.^® Further¬ 
more, where a railroad company wrongfully refus¬ 
es to exchange business with another company, it 
may be required, as shown in the CJ.S. title Man¬ 
damus § 231, also 38 C.J- p 813 note 3/, to dis¬ 
charge its duties by mandamus. 

In some jurisdictions, statutes provide a remedy 
whereby carriers may be compelled to make connec¬ 
tions, and where this is the case, the proceedings 
are controlled by the statutory provisions. Thus, 
under a statute providing that, where the officials of 
two railroads which cross or connect cannot agree 
as to terms relating to the transfer and carriage of 
goods, delivery of cars, etc., either road may peti¬ 
tion for appointment of commissioners to make an 
aw'ard, a petition will not be dismissed because no 
recognizance for costs is given by the petitioner, no 
such recognizance being required by the statute. 
Under a statute which provides that railroad com¬ 
missioners may commence proceedings against any 
carrier which has failed to make connections with 
other railroads after the commissioners have re¬ 
quested such roads to make such connections, where 
one of two railroads refuses to comply with the 
commissioner’s request to make connections, the 
other railroad, although it has complied with the 
request, is a proper party to proceedings to compel 
the roads to make connections, since all the par¬ 
ties should be before the court in order that all 
matters in dispute may be determined and a judg¬ 
ment binding on both corporations he rendered-^i 
A judgment in proceedings under a statute author¬ 
izing the court to order connecting railroad lines to 
make connections, which fixes a schedule for cer¬ 
tain connecting trains, to be in effect if the com¬ 
panies fail to agree on the schedule mg king a de¬ 
sired connection, is erroneous, unless it provides 
that the connecting roads may afterward agree on 
a schedule not in conflict with the law .^2 


31. Kan —v. Denver, etc., R. 
Co., 153 P. 502, 96 Kan. 676. 

32. Tex —St Xiouis Southwestern 

Ry. Co. of Texas v. Morehead. Civ 
App., 207 S.W 336, error refused. 

33. tJ S.—Central Stock Tards Co. 
V. Louisville & N". R. Co. Ky., 24 
S Ct. 339, 192 U.S 56S, 48 L.Ed 565. 

10 C.J. p 564 note 38. 

3ft. Te± —Gulf, etc. R Co. v. State, 
120 SW. 1028, 56 Tex.CivApp. 353. 
3Sm Tex.—^Thompson v. Missouri, ^ 


etc, R Co, 126 SW. 257, 128 SW 
109, 103 Tex 372. 

10 C J. p 565 note 40. 

36. TJ S.—^Louisville, etc., R. Co. v 
Central Stock Yards Co., 29 S.Ct 
246. 212 U.S 132. 53 L Ed. 441. re- 
versingr 97 S W 778, 133 Ky. 148, 
30 Ky.L. IS 

10 C J. p 565 note 42. 

37. U S —Chicagro, etc, R Co. v. 

Burlmgrton, etc. R Co., C.CIowa, 
34 F. 481. . 


33. Tex.—^Texas Mexican R Co. v. 
State, CivAlpp, 174 S.W. 298. 

39- U.S—Chicago, etc., R. Co v. 
Burlington, etc. R Co, C.C Iowa, 
34 P 481. 

40- Vt.—^Rutland R. Co. v. Bellows 
Falls, etc, R Co, 50 A^ 636, 73 Vt. 
20 . 

41- Va.—Southern R Co v. Com¬ 
monwealth, 37 S E 294, 98 Va 758. 

42- Va —Southern R Co. v- Com¬ 
monwealth, suprsu 
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W. PENALTIES AND STATUTORY DAMAGES 

1. Ik GekehjOi 


§ 451. General Statement 

Reasonable statutory penalties may be imposed on 
common carriers for various acts and omissions in vio¬ 
lation of specified public duties, in order to insure per¬ 
formance thereof. 

Various statutes, the enactment of which is with¬ 
in the undoubted power of the states,^^ impose pen¬ 
alties on common carriers for various acts and 
omissions in violation of their duties and obliga¬ 
tions as common carriers. These penalties are not 
given solely on the idea of making a pecuniary 
compensation to the person injured, but usually for 
the more important purpose of enforcing the per¬ 
formance of the duty required by public policy or 
positive statutory enactment.^^ Under some stat¬ 
utes, hereinafter discussed in § 513, penalties may 
also be imposed on shippers for a dereliction of 
duty which they owe the carrier. 

Although the amount of the penalty is ordinarily 
within the discretion of the legislature,^^ may 
be made sufficiently heavy to compel obedience to 
administrative orders of a state railroad commis¬ 
sion,^® it must not be tmreasonably large,^^ so as to 
prevent the carrier from resorting to the courts 
to determine the vaUdity of the statute imposing 
the penalty.^® 

Under a statute conferring power on the railroad 
commission to institute proceedings for the recov¬ 
ery of penalties provided by statute, the commis¬ 
sion is without authority to act unless the carrier 


has done or omitted to do something in violation 
of a law prescribing a penalty,**® 

Penalties for violations of regulations relating to 
the carriage of passengers are hereinafter discussed 
in § 569. 

§ 452. Construction of Statutes 

Statutes imposing penalties on carriers for various 
acts and omissions are to be given a strict, although 
reasonable, construction. 

Statutes imposing penalties on common carriers 
for various acts and omissions, in violation of spec¬ 
ified public duties, like other penal statutes, must be 
given a strict,®® although reasonable,®*^ construc¬ 
tion. They cannot be extended to cases not within 
the legislative intent or the evil intended to be rem¬ 
edied,®- although the acts are in themselves wrong¬ 
ful®® If there is reasonable doubt arising as to 
whether the acts charged to have been done are 
within its meaning, the party of whom the penalty 
is demanded is entitled to the benefit of that 
doubL®^ This rule, however, is never to be applied 
so strictly as to defeat the clear intention of the leg¬ 
islature, and, if the intention to impose the penalty 
clearly appears, that is sufficient, and must pre¬ 
vail.®® 

§ 453. Effect of Carmack Amendment on 
State Legislation Relating to Penal¬ 
ties 

state legislation imposing penalties on common car- 


43- N C-—^Tilley V. Southern Ry. CJo, 
90 SE. 309. 172 N.C. 363. 

10 C J. p 565 note 48. 

44i N.<2 .—Summers v. Southern Ry. 

Co, 50 S.E. 714, 138 N.C 295. 

Tex—Qu^^nah, A. & P. Ry. Co. v 
Warren. CivApp, 198 S.W. 814. 
45. Ark.—Beckler Produce Co. v 
American Ry. Express Co, 246 S 
W. 1, 156 Ark. 296, 26 A.L.R. 1197 
461 TJ S.~Wadley Southern R Co. v 
Oeorgia, 35 S.Ct. 214, 235 US. 651, 
59 EEd 405, afiSnmnsr 71 S.E. 740, 
136 Ga 440. 

47. Ark.—Beckler Produce Co. v. 
American Ry. Express Co, 246 S. 
W. 1, 156 Ark. 296. 26 ALR. 1197. 

48L N C —Garrison v. Southern R. 

Co., 64 SE. 578. 150 NC. 575. 

40. Tex—Clayton Oil & Refiningr Co. 
V Railroad Commission of Texas, 
Civ App., 3 S.W 2d 497—Missouri- 
Kansas & T. R Co. of Texas v. 
Railroad Comnnission of Texas, Civ. 
App, 3 SW.2d 489, affirmed Pro¬ 
ducers’ Refining Co. v. Missouri. K. 


& T. R. Co. of Texas, Com App., 13 
S.W.2d 679, 680, 

50- Ala—^Louisville & IT R. Co. v 
Farmers’ Produce Co, 85 So. 578, 
17 Ala App. 388. 

Ark,—Simmons v. American Ry. Ex¬ 
press Co., 227 S.W. 414, 147 Ark 
339. 

La.—Daniel v, Louisiana Ry & Nav 
Co, 100 So 684. 156 La. 467—State 
ex rel Louisiana Public Service 
Commission v Lancaster, 97 So. 
347, 154 La. 151. 

S C.—^Middleton & Co. v. Atlantic 
Coast Line R. Co, 110 S B 796, 118 
S.C. 351. 

10 C J. p 565 note 54. 

“The principle is well established 
that penal statutes are strictly con¬ 
strued ... and one who seeks 
to recover a penalty for failure on 
the part of the defendant [carrierI 
to dischargre some duty imposed by 
law must bring his case clearly with- 
m the language and meaning of the 
statute awardmg the penalty.”—Wat- 
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kms V American Ry Express Co., 
130 S.E 305. 306, 190 N.C 605. 

51- SC.—Middleton & Co. v. Atlan¬ 
tic Coast Line R. Co., 110 S E 796. 
118 S a 351. 

52. La.—State ex rel Louisiana Pub¬ 
lic Service Commission v Lancas¬ 
ter, 97 So. 347, 154 La 151 

10 C J p 565 note 55 

53. Tex.—San Antonio, etc, R. Co. 
v. Stribling, 89 SW. 963, 99 Tex. 
319. 

54w N T —Chase v. New York Cent. 
R. Co, 26 N.T. 523—Wysocki v. 
Erie R. Co.. 140 NY.S. 950, 155 
App.Div 798. 

N C —Hines v. Wilmington, etc, R, 
Co.. 95 N.C. 434. 59 Am.R 250. 

5S. Ark.—St. Louis. I. M. & S. R. 
Co. V- Freeman, 128 S.W 1024, 95 
Ark. 218—St. Louis, etc., R Co. v. 
Waldrop. 123 S W. 778, 93 Ark. 42. 
N.C.—Hines v. Wilmington, etc, R. 

Co., 95 N.C. 434. 59 Am.R. 250. 

10 C.J. p 566 note 58. 
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riers for various acts and omissions In breach of their 
duty as conrmion carriers can have no application to in¬ 
terstate shipments, since as to such shipments, the Car¬ 
mack amendment has exclusive dominion. 

As heretofore shown, in § 17, the Carmack 
amendment covers the entire field of interstate ship¬ 
ments and supersedes all state legrislation on the 
subject. It follow's that state legislation imposing 
penalties on common carriers for acts of omission 
or commission constituting a breach of their duty as 
common carriers is void and inoperative so far as 


interstate shipments are concemed.56 Inhibitive 
legislation of congress is not essential to exclude 
that of the state on incidental matters relating to in¬ 
terstate commerce wuth respect to which both had 
a concurrent powder, it being sufiScient so to do if 
the congressional legislation occupies the field of 
legislation.57 The application of particular state 
statutes to interstate commerce, both as affected by 
the Carmack amendment and other federal legisla¬ 
tion, and independent of such enactments, is treated 
below in §§ 454-513. 


2. Acts ob Omissions por Which PenaiiTIEs Imposed 


§ 454- Delay in Transportation 

state statutes imposing penalties on a carrier for 
delay in transportation are valid, as applied to com¬ 
pletely intra-state shipments, and render the carrier lia¬ 
ble, if Its default can be brought within their terms. 

Statutes which impose a penalty on the carrier 
for delay in transportation have generally been held 
to be valid.®® State statutes of this nature are, 
however, void as applied to interstate shipments, 
since they would then constitute a regulation of in¬ 
terstate commerce; they are not designed to, and 
do not, apply to interstate shipments,®^ even ivhere 
the initial and the terminal point of shipment are 


within the same state and only a part of the trans¬ 
portation is out of the state.®® These statutes are 
penal, and hence are to be strictly, although not 
unreasonably,construed. 

Statutes imposing penalties for delay have no 
reference to loss of, or injury to, goods.®^ In 
some cases, they have been held to apply to delay 
in making delivery to the consignee after arrival 
at destination.®® Delay in delivering freight to 
connecting carriers as constituting unjust discrim¬ 
ination, under some statutes, is discussed infra § 
511 b. 


56L US—Charleston, etc., R Co. v. 
Varnville Furniture Co, 35 S Ct. 
715. 237 U S 597, 59 L Ed. 1137, re¬ 
versing 79 SE, 700, 9S S.C. 63. 

10 C.J. p 568 note 61. 

57. U S —Southern R- Co v. Reid, 
3SrC. 32 S.Ct. 140. 222 US. 424, 56 
LEdL 257. 

58b TJ S.—Chicago, B. & Q. R Co. v. 
Kyle, 33 SCt 440, 228 U.S. 85, 57 
L.Ed 741, affirming Kyle v. Chi¬ 
cago. B. & Q. R Co., 122 N.W 37, 
84 Neb. 621—Chicago, B. & Q R. 
Co. V. Cram, 33 SCt. 437, 228 US. 
70. 57 L.Ed 734, affirming Cram v. 
Chicago, B. & Q. R Co., 122 N.W. 
31. 84 Neb 607. 26 BRAINS.. 
1022. and 123 NW. 1045. 85 Neb. 
586. 26 BRA.,NS., 1028, 19 Ann. 
Cas. 170 

10 C.J- p 577 notes 46. 47- 

Consfitiitioiua ban. on nsnxy inap¬ 
plicable 

A statute fixing special damages 
for delay at five per cent per month 
on the value of the property is not in 
violation of a constitutional provi¬ 
sion to the effect that contracts for 
a greater rate of interest than ten 
per cent per annum shall be deemed 
usurious —^Texas Cent. R Co. v Han- 
nay-Frerichs & Co, Civ App., 130 S 
W. 250, modified on other grounds 
142 SW. 1163. 104 Tex 603. 

59m N C.—Hickory Maible, etc., Co I 


V. Southern R Co., 60 S.E 719, 147 
N.C 53. 

10 C.J. p 577 notes 48, 50 
What constitutes mterstate com¬ 
merce see C J.S. title Commerce § 
23, also 12 C.J p 22 note 48—p 23 
note 52. 

A mle of state railroad cxiTn-mi^. 
sioners relating to the time of for¬ 
warding freight applies only to in- 
tra-state shipments and a fine on ac¬ 
count of an interstate shipment can¬ 
not be imposed on a carrier by vir¬ 
tue of such rule—Atchison, etc., R 
Co, V. State, 124 P. 56, 33 Okl. 158. 
60 . N.C.—Davis V. Southern R Co., 
60 S.E. 722. 147 NC. 68—Shelby 
Ice, etc., Co v. Southern R. Co., 
60 S.E. 723, 147 NC. 61 

61- S.C—^Middleton & Co. v. Atlan¬ 
tic Coast Line R. Co, 110 S B 
796. 118 S-C. 351. 

I 10 C.J. p 577 note 52. 

62- S C,—Cousar Mercantile Co v 
Southern R. Co, 64 S E. 391, 82 S 
C. 307—^Macon v. Southern R. Co, 
62 S.E. 6. 81 SC. 167. 

63. In. North Carolina 

(1) Under Revisal 1905 $ 2632, im¬ 
posing a penalty for imreasonable de¬ 
lay in the transportation of goods, 
as amended by L 1907 c 461, Comp St 
§ 3516, providing that it shall be con¬ 
strued to require delivery at desti¬ 
nation within the time specified, the 
penalty extends to negligent default 

07 ^? 


in making delivery to the consignee 
after arrival at destination.—^Mitchell 
V. Atlantic Coast Line R Co., 110 S 
E. 859, 183 NC. 162. 

(2> It was held, on the other hand, 
that the statute as amended did not 
impose a penalty for delay in deliv¬ 
ery to the consignee after trans¬ 
portation ceased, and hence did not 
compel a carrier to deliver loaded 
cars off Its own nght of way onto 
the private track of the consignee — 
Brooks Mfg. Co. v Southern R Co, 
68 SE 243, 152 NC. 665. 

(3) It was held, under the statute 
prior to its amendment, that, to re¬ 
lieve the carrier from its operation, 
the transportation must have ter¬ 
minated, that IS to say, the relation 
of carrier must have ended and 
that of warehouseman begun—^Wall- 
Huske Co V. Southern R. Co, 61 S. 
EL 277, 147 N C 407—Alexander v. 
Atlantic Coast Line R. Co, 56 SE. 
697. 144 NC. 93—10 CJ. p 577 notes 
53 [a] (2). 54. 

(4) It was also held, prior to the 
amendment, that transportation of 
freight by a earner was not tei^ 
m mated so as to relieve the carrier 
from liability for the statutory pen¬ 
alty for delay, on the train hauling 
the freight arriving within the yard 
limits of the point to which the 
freight was consigned —Wall-Huske 
Co. V- Southern R. Co., supra. 
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It is essential to the recovery of the penalty that 
the case be brought clearly within the terms of the 
statute, and hence it has been held that under a 
statute imposing penalties on failure to deliver 
goods within a fixed period, when notice is given 
that prompt shipment is required, no penalty can 
be recovered if such notice is not given 

The carrier is not liable to the penalty under the 
statute, for a delay occurring on the line of a con¬ 
necting carrier, notwithstanding another statute 
makes it liable for ordinary damages resulting from 
delay on connecting lines, with a right of action 
over against the carrier at fault®® 

§ 455. Effect on Common-Law Liability 

As already noted in § 192, statutes providing pen¬ 
alties for delay in transportation apply simply to the 
penalties therein imposed and are not intended to 
affect the common-law liability of the carrier. 

§ 456. • Time Allowed Carriers for 

Transportation 

A failure to transport goods within the time limited 
by statute may, where the statute so provides, subject 
the carrier to a penalty. 

Under various statutes, a penalty may be imposed 
on a carrier for a failure to transport goods within 
a prescribed or reasonable time, AA/here the stat¬ 
ute imposing a penalty for delay in transportation 
allows a carrier a designated number of da^^s for 
commencmg the transportation, full running days 
are intended, exclusive of the day of delivery and 
the day of shipment.®® 

Under a statute which imposes a penalty on a 
carrier for neglecting to transport within a reason¬ 
able time and provides that it shall be deemed to 
have transported the goods within a reasonable time 


if it is done within the ordinary time required by 
such transportation, except that two days at the ini¬ 
tial point and forty-eight hours at one intermediate 
point for each one hundred miles of distance, shall 
not be charged against the carrier as unreasonable, 
a failure to transport within the ordinary time is 
prima facie unreasonable, and “ordinary time” 
within the meaning of this statute means the regu¬ 
lar customary time within which, b3' the facilities 
in general use for the performance and duty of 
carrying goods, the carriage should be completed.®' 
The “free” days allowed by the statute at the ini¬ 
tial and intermediate points are not the standard hy 
which reasonable time is to be measured, but the 
liability of the carrier is to be determined by de¬ 
ducting these day's from the number of days in ex¬ 
cess of the ordinary or reasonable time for trans¬ 
portation.®® The purpose of the time allowance 
at intermediate points is for change of cars, if nec¬ 
essary, and for unloading and reloading.®® The 
“free” days allowed the carrier must embrace with¬ 
in them the day of delivery^ when the goods were 
applied for, and for every day beyond that the car¬ 
rier incurs the prescribed penalty^J® 

Where the statute provides that the time within 
which an act is to be done shall be computed by' 
excluding the first and including the last day, un¬ 
less that day shall be Sunday, when it also shall be 
excluded, what constitutes a reasonable time for 
transportation of freight must be determined by ex¬ 
cluding the last day when it is Sunday,^! and by 
including it if it is not Sunday.'^^ In estimating 
what constitutes a reasonable time, intervening 
Sundays must be included,*^® even when freight 
trains are prohibited by law from running on Sun¬ 
days but under a §tatute measuring the time by' 
hours instead of days, it has been held that inter¬ 
vening Sundays should be excluded, as the statute 
contemplates working hours.^® 


S C —Middleton & Co. v. Atlan¬ 
tic Coast Line H. Co, 110 S E 796, 
IIS S.C 351. 

©5. S.C —^Marion Cotton Oil Co. v. 
Atlantic Coast Line H Co, 95 S.E. 
336, 109 SC. 150. 

66b N C.—^Branch v. Wilmington, 
etc, R. Co.. 88 KT.C 570—Keeter v 
Wilmington, etc, R Co, 86 N.C 
346—^Branch, v. Wilmmgton, etc., R 
Co , 77 N C 347. 

67. N C.—^Jenkins v Southern R 
Co. 59 SE. 663, 146 N.C. 178— 
Stone V. Atlantic Coast Line R. Co., 
56 SB. 932. 144 N.C 220. 

66, N C —Davis V Southern R. Co, 
60 S.E. 722, 147 NC. 68— Jenkins 
V. Southern R. Co, 59 S.E 663, 
146 N.C 178. 

10 C.J p'577 note 62 [aj. 


69. N C —Watson v Atlantic Coast 
Line R. Co, 59 SE 55, 145 N.C. 
236 

10 C.J. p 577 note 63. 

Transfer of cars to another train 
A statutory allowance of twenty- 
four hours extra for forwarding 
freight *‘at each point where trans¬ 
ferring from one railroad to another 
or rehandling of freight is involved,” 
applies as well to the changing of a 
car from one train to another at a 
division point as to the loading and 
unloading of less than carload ship¬ 
ments—Chicago, R. I & P. Ry. Co. 
v. Consum§rs’ Coal Co, 193 SW. 93, 
127 Ark. 603 

70- N C.—Wall-Huske Co v. South¬ 
ern R Co., 61 SB. 277. 147 N.C. 
407. 


71. N.C —^Blue Ridge Collection 

Agency v. Southern R. Co, 61 S.E. 
462, 147 NC 593. 

72. N C —Davis v Atlantic Coast 
Line R Co.. 59 S E 53. 145 N C. 
207—^Branch v. Wilmington, etc., 
R. Co , 77 N C 347 

Computation of time generally see C. 
J S title Time § 8, also 62 C.J. p 
962 note 47—p 963 note 63. 

73b N C —Wall-Huske Co v. Souths 
em R Co.. 61 S.E. 277, 147 N.C. 
407 

74. N.C.—Watson v. Atlantic, Coast 
Line R. Co.. 59 S.E. 55, 145 N.C. 
236—Keeter v. Wilmington, etc., R. 
Co, 86 N.C 346 

10 C-J- p 578 note 68 

75. S-CL—Sanford v. Seaboard Air 
Line R. Co.. 61 S.B. 74, 79 S.C. 519 
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Under a demurrage and delayage rule of a rail¬ 
road commission, fixing a charge against carriers 
for each day’s detention of a car in transit with¬ 
out allowance for free time, and allowing a day’s 
free time at transfer points, a carrier is not depriv¬ 
ed of such allowance by a delay in transit; under 
this pro\ision time not used at one transfer point 
cannot be used at another.^® 

§ 457. Who May Sue 

The person whose legal right is denied by the delay 
in transportation is the party to bring suit within a stat¬ 
ute conferring the right of action on the "party ag¬ 
grieved ” 

Under statutes in which the right to the penalty 
for the carrier’s dela 3 " in transportation is given to 
the “partj' aggrieved,'’ the right of action for the 
penalty is in the person whose legal right is de¬ 
nied such a statute does not require or even 
permit such action to be brought on relation of the 
state.^* Ordinarily, when goods are delivered to a 
common carrier for transportation and the bill of 
lading issued, the title in the absence of any direc¬ 
tion or agreement to the contrary" vests in the con¬ 
signee, and he alone is entitled to sue as the ‘'party 
aggrieved” for the penaltj^J® Where, however, the 
facts show that some person other than the con¬ 
signee is the one whose legal right is denied, and 
who alone is interested in having the transporta¬ 
tion property made, a different rule obtains, and he 
and not the consignee is entitled to sue for the pen¬ 
alty;®® thus, where the consignor retains title to 
the goods, he is the party in vrhom the right to the 
penalty vests.®^ 

Under a statute providing that the penalty he 
forfeited to the shipper, but that the demand there¬ 
for be made by the shipper or other party whose in¬ 
terest is affected by the delay, the purchaser or con¬ 
signee may sue to enforce the penalty, inasmuch as 
the statute contemplates that the suit be brought 


by the party whose interest is affected.®^ 

Under a statute providing that the penalty is to 
be recovered “by any consignee who may be in¬ 
jured in any way by such delay or by the owner 
or holder of the bill of lading,” the consignee, not 
being shown to be either the owner or the holder of 
the bill of lading, cannot recover the penalty with¬ 
out proving that he was injured by the delay.®® 
Under this statute the holder of the bill of lading 
can recover the statutory penalty without proving 
any injury from delay in shipping.®^ 

Under particular demurrage and delayage rules 
of a railroad commission the consignee may recover 
the penalty.®® 

§ 458. - Defenses 

That the delay was caused by extraordinary and un¬ 
foreseeable conditions not within its control may be set 
up as a defense, but the causal relationship must be 
established. 

Extraordinary and unforeseen conditions over 
which the carrier has no control, disabling it from 
performing the duty imposed by the statute, pre¬ 
sent a good defense to an action to recover a penal¬ 
ty for delay.®® The mere inability of the carrier to 
furnish cars, however, will not of itself excuse it 
for delay in transportation, since it is a part of its 
common-law duty to furnish sufficient facilities for 
transportation.®'^ Also, the fact that trade condi¬ 
tions demand a larger number of cars than had ever 
been required at the time of the delay complained 
of constitutes no defense in the absence of a show¬ 
ing how the carrier's ability to move freight was 
affected thereby.®® The fact that owing to unusual 
conditions it was difficult to secure help m railroad 
ofiGices is no defense where it is not shown how that 
fact contributed to the delay.®® If the carrier did 
not require prepayment of freight, failure of the 
shipper to prepay the freight presents no defense, 
since receiving the freight for transportation 
waives the prepa^Tnent.®® Mismarkmg part of the 


—Salley v. Seaboard Air Line R. 
Co., Se SE. 782, 76 S.C. 173. 

76L Miss —Keystone Lumber Yard v. 
Yazoo, etc., R. Co., 53 So. 8, 97 
2diss. 433. 

77- 3f.C—^Lexington Grocery Co. v. 
Southern R. Co., 48 S.E. SOI, 136 N, 
C- 396 

10 C J p 578 note 78. 

78. X C —Robertson v. Atlantic 

Coast Line R. Co., 62 S E 413. 148 
X.C 323 

10 C J. p 578 note 79. 

78- N C —^Elliott V Southern R. Co, 
71 S.E 339. 155 N.C 235—Stone v 
Atlantic Coast Line R. Co., 56 S.E 
932, 144 NC 220. 

10 C.J p 578 note 80. 


SO. X C —Summers v. Southern R. 

Co, 50 SE 714, 138 X.C. 295 
81. X C.—Davis V. Southern R Co, 
60 SE. 722, 147 NC. 68—Cardwell 

V. Southern R. Co.. 59 S E. 673, 146 
N.C 218 

10 CJ. p 578 note 82, p 578 note 83 
Sa. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Consumers’ Coal Co., 193 S 

W. 93. 127 Ark 603. 

8®- S C-—Fullerton v. Atlantic Coast 
Line R Co. 64 S.E. 142, 82 S.C 
333, 336. 

10 GJ. p 579 note 84. 

84. S C.—^Muckenfuss Mfg. Co v. 
Charleston, etc, R. Co, 63 S.E. 747, 
82 S C 177. 

85- Miss.—^Keystone Lumber Yard 
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V. Yazoo, etc, R. Co, 47 So. 803, 
94 Miss 192—^Yazoo, etc, R Co v. 
Keystone Lumber Co.. 43 So. 605, 
90 Miss 391, 13 AnnCas. 960 
8& N.C —Jenkins v. Southern R 
Co, 59 SE. 663. 146 N.C 178— 
Branch v. Wilmington, etc, R. Co., 
77 N.C. 347 
10 GJ. p 578 note 72 
87- N C.—Keeter v Wilmington, etc, 
R. Co , 86 N C 346 

8& Tex—^Texas Cent R Co v. Han- 
nay-Frenchs, 142 S W. 1163, 104 
Tex. 603. 

89. Tex —^Texas Cent. R. Co. v. Han- 
nay-Frerichs, supra. 

90. Tex.—^Texas Cent. R. Co. v- Han- 
nay-Frerichs, supra. 
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goods shipped under a single bill of lading is no 
excuse for failure to transport those correctly 
marked, where the carrier in fact transported the 
incorrectly marked goods.®^ 

§ 459. Conditions Precedent to Action 

Where the statute holds the carrier responsible for 
delay only where it is given notice that prompt delivery 
is required, such notice is a condition precedent to re¬ 
covery. It IS not essential to recovery that a consignor 
suing as the “party aggrieved*' shall have sustained in¬ 
jury by the delay. 

Where the statute makes it a condition precedent 
to the right to recover for a delay .in transportation 
that notice be given the carrier that prompt deliv¬ 
ery is required, the notice provided for must be 
given to the shipping agent of the carrier.®^ While 
it is not necessary to give notice at the exact time 
of shipment, notice should be given within such 
time of shipment that the earner’s agent, notwith¬ 
standing his other duties, with reasonable diligence 
may remember the notice No particular method 
of notice being required, it may be given by the 
consignee or the holder of the bill of lading through 
another; direct notice is not essential.®^ It is not 
necessary that the carrier be required by the shipper 
to insert in the bill of lading '‘prompt notice re¬ 
quired” where there is other evidence of such no¬ 
tice to the carrier.^5 

To authorize recovery by the consignor as the 
party aggrieved by the delay, it is not essential that 
he should have sustained injury by the delay.^® 

§ 460. ' • Actions 

The usual rules as to actions for penalties apply. 

An action of this character to impose a penalty 
on a carrier for its acts or omissions is governed 
by the usual rules as to actions to enforce penal¬ 
ties, discussed in the C.J.S. title Penalties §§ 7—18, 
also 25 CJ. p 1181 note 46-p 1213 note 78. 

Jurisdiction and venue. An action to recover the 
penalty under a statute providing that it shall be 
unlawful to allow freight to remain unshipped for 


more than five days unless otherwise agreed be¬ 
tween the parties is an action ex contractu, and, 
when the sum does not exceed the jurisdictional 
amount, a justice of the peace has jurisdiction.®^ 
A statute providing that suit for penalty shall be 
brought in the proper court having jurisdiction 
thereof in a designated county, or in any coimty 
through or to which the carrier may run, has been 
held not to relate to jurisdiction, but to venue, and 
that a court in a county other than the one desig¬ 
nated, and through which the carrier docs not run, 
has jurisdiction of an action for a penalty if de¬ 
fendant does not file a plea of privilege to be sued 
in some other county.® * 

Limitations. A dclayage charge fixed by rule of 
a railroad commission is in the nature of liquidated 
damages rather than a penalty, and therefore an 
action to recover it is not within a statute re¬ 
quiring suits for penalties to be brought within a 
year.®® 

Parties. In an action under a statute prescrib¬ 
ing a stipulated penalty for the first da^s delay and 
a lesser penalty for each succeeding day of delay, 
the shipper may properly join as parties defendant 
two railroads over which the goods were transport¬ 
ed under a single contract of carriage, it being nec¬ 
essary to determine on which line the first day’s 
delay occurred.^ 

Persons who may sue see supra § 457. 

Pleading. In order to sustain a recovery of the 
penalty, the petition should allege the dates the 
shipments were delivered to the carrier.^ If the 
statute prescribes a penalty for delaying shipments 
by sidetracking in transit, the declaration is demur¬ 
rable if it fails to allege that the delay for which 
the penalty is asked was caused by sidetracking.^ 

An answer alleging, as a defense to an action to 
recover a penalty, that owing to unusual conditions 
it was difficult to secure help in railroad offices, or 
that there was great prosperity in the country at 
the time, and that freight conditions demanded a 
larger number of cars than had ever been required,^ 


91- N,C —Lexingrton Grocery Co v. 
Southern R. Co.. 48 S.E. 801, 136 
N.C 396 

92. S.C.—^Mills V. Southern R. Co., 
64 S.E. 238, 82 S C 242 

10 C J. p 579 note 87. 

93- S C — V. Southern R. Co., 
supra. 

10 C.J. p 579 note 88 

94. S.C.—^Mills V. Southern R. Co., 
supra. 

95- S C.—Jamison v. Southern R 
Co., 57 SJS. 768. 77 S.a. 216. 


96- N.C—Reid V. Southern R. Co, 
64 S.E. 874, 150 N.C. 753, 17 Ann. 
Cas. 247—Summers v. Southern R. 
Co., 50 SE. 714. 138 N.C. 295, 298. 

10 C J. p 579 note 83. 

97- N.C —^Katzenstein v. Raleigh, 
etc. R Co,. 84 N.C. 688. 

98. Tex—San Antonio, etc, R. Co. 
V. Stribling, Civ.App., 86 SW 374, 
modified on other grounds 89 S W. 
963, 99 Tex. 319. 

99- Fla.—State v. Atlantic Coast 
Line R Co.. 47 So 969, 56 Fla. 617, 
32 L.R.A.N.S.. 639. 
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Miss.—Keystone Lumber Tard v. Ta- 
zoo, etc., R. Co, 53 So 8, 97 Miss. 
433. 

1- N.C —Sellars Hosiery Mills v. 
Southern Ry. Co., 93 S.E. 952, 174 
NC. 449. 

2- Tex.—^Dorrance v. International, 
etc., R Co., CivApp., 126 S.W. 694. 

10 C.J. p 579 note 94 
3. Miss.—Keystone Lumber Yard v. 
Yazoo, etc., R. Co, 47 So 803, 94 
Miss.* 192. 

10 C.J. p 579 note 95. 

4i Tex.—Texas Cent. R. Co. v. Han- 
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is insufficient in the absence of any allegation of 
how these facts contributed to the delay. 

llz^dciicc. In an action to recover a penalty for 
failure of a earner to transport goods within a 
^ta^.lnable time, the burden is on plaintiff to show 
that the time f»f the transportation was not reason¬ 
able.^ The burden, however, is on the carrier to 
show that the delay was not negligent.® Whatever 
circuni‘;tance contributed to produce the delay m 
spite of ordinary' diligence on the part of the car¬ 
rier, and to which circumstance the carrier did not 
contnbiite, is admissible to disprove negligence.^ 
\\ here two railroads are sued jointly as having un— 
reasouabh' delayed the transportation, each carrier 
has the burden of rebutting the presumption of neg¬ 
ligence as to Itself.® It is not necessary to prove 
the value of the goods in order to recover.® If 
the statute requires that the claim be filed, the bur¬ 
den is on defendant to show that it was not filcd,i® 
and, if the statute provides that in order to recover 
the penalty* it is necessary to recover the full 
amount of the claim filed, the burden is on defend¬ 
ant to show that the claim was excessive.ii If the 
carrier sued sets up that the delay occurred on the 
line of a connecting carrier, the burden is on it to 
prove this fact.^® Evidence of failure of the car¬ 
rier to transport ivithin the ordinary time makes out 
a pnma facie case against defendant.^® It is not 
relevant to the inquiry whether defendant knew the 
facts which gave plaintiflF the right to 

Questions for court and jury, and instructions. 
It IS for the jury to determine whether there has 
been an tmreasonable delay in transportation,^® and 
an instruction which takes this question from the 
jury is erroneous.^® So, if there is any question 
arising on the issue of ownership of the goods, for 
delay in shipment of which a penalty is sought, the 
issue should he submitted to the jury.^^ 


Where, in an action against a carrier for penal¬ 
ties for delay in the transportation of goods, a writ¬ 
ten bill of lading acknowledging the receipt of a 
car was admitted in evidence, a charge that the car¬ 
rier was presumed to know what it was doing when 
it accepted the car, and that it could not be heard 
to say that it did not have possession thereof at the 
time It issued the bill of lading, was proper.^® 

AlloTvance of attorneys fees. A statute provid¬ 
ing that, in any action against a railroad for viola¬ 
tion of a law regulating transportation, the success¬ 
ful plaintiff shall recover a reasonable attorney’s 
fee, to be taxed as costs, applies to an action for a 
statutory penalty for failure to forward freight at 
a required speed.!® 

§ 461. Delivery of Goods without Surrender 
of Bill of Lading 

Delivery to wrong person generally see supra §§ 

173-175. 

Examine Pocket Parts for later cases. 

§ 462. Disobedience of Orders of Railroad 
Commission 

Statutes imposing reasonable penalties for disobedi¬ 
ence of orders of regulatory commissions are valid, and 
authorize recovery against the carrier for failure to ob¬ 
serve a rule, rate, or regulation of the commission, ex¬ 
cept during a suit to test the validity of the order, or 
during the time the order has been stayed by a court. 

Statutes which provide a penalty for disobedi¬ 
ence, by earners, of orders of the railroad commis¬ 
sion or other regulatory body, relating to various 
matters of permissible regulation, are valid,^® 
where the penalties are not so excessive as to pre¬ 
vent the carrier from testing the validity of the 
order in the courts.^! The purpose of such statutes 
is to enforce the duties and obligations of carriers 


nay-Frerichs, 142 S.W. 1163, 104 
Tex. 603. 

&, N.C.—Jenkins v. Southern R Co, 
59 S£L 663, 146 N.C. 178—Alexan¬ 
der V. Atlantic Coast Line R. Co., 
56 S E 697, 144 N.C. 93—Walker v. 
Southern R. Co., 49 S.E 84, 137 N. 
C. 163. 

6. Tex—^Texas Cent. R. Co. v. Han- 
nay-Frerichfi, 142 SW. 1163. 104 
Tex. 603. 

7- Tex—^Texas Cent R. Co. v. Han- 
nay-Prerichs. supra 

& N C —Sellars Hosiery Mills v 
Southern Ry. Co., 93 S.E 952, 174 
N.C 449. 

9- S C—^Weinraub v Southern R 
Go.. 87 S.E 1009. 103 S.C. 264— 
Muckenfuss Co. v. Charleston. 1 


I etc, R. Co., 63 S.E 747. 82 S.C 
177. 

10- N.C —Rabon v. Atlantic Coast 
Line R. Co, 62 SE. 743, 149 N.C 
59. 

Ill- N.C—^Rabon v. Atlantic Coast 
I Line R. Co supra. 

12- N.C.—Watson v Atlantic Coast 
Line R. Co., 59 SE. 55, 145 N.C. 
236 

10 C J. p 580 note 5. 

13. N C.—Jenkins v. Southern R. Co. 

59 SB 663. 146 NC. 178. 

I't N C.—Cardwell v Southern R 
Co. 59 S.E 673. 146 NC. 218. 

10 C.J. p 580 note 7. 

15w NC.—^Wall-Huske Co. v South¬ 
ern R. Co. 61 S.E. 277, 147 N.C 
407 

10 C J. p 580 note 8. I 
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[le. NC—I>avis V. Southern R. Co, 
60 SE. 722, 147 N.C. 68—Shelby 
Ice, etc, Co. v Southern R. Co., 60 
S.B. 723. 147 NC 61 

17- S C —Sanford v. Seaboard Air 
Line R Co, 61 S E 74. 79 S.C. 519 

13. SC—Sanford v. Seaboard Air 
Line R. Co., supra. 

19- Ark.—Chicago. R I & P Ry Co. 
V. Consumers' Coal Co., 193 SW. 
93, 127 Ark 603. 

20- U.S.—U S. V Clyde S S Co. 
CCA.N.Y., 36 F2d 691, reversing, 
DC, 29 P 2d 742, and certiorari 
denied Clyde S. S Co. v U S., 50 
set. 350. 281 HS. 744, 74 LEd 
1157. 

21- GkL—Wadley Southern R. Go. v. 
Stat^ 73 SE 741, 137 Ga 497. 
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when of a public nature or where penalties are in¬ 
curred for their violation 22 Bcing^ highly penal, 
they are to be strictly construed, and not to be ex¬ 
tended beyond the scope of the authority' expressly 

conferred.23 

Where so provided, such statutes extend only to 
injuries inflicted on any person by a carrier in vio¬ 
lation of a rule, rate, or regulation directly affecting 
Its duties as carrier.24 Rates and tariffs fixed by 
railroad commissioners come within the meaning of 
the, words “rule or regulation” of the commission¬ 
ers, as regards the carrier’s liability for violation 
thereof. 

No penalty can be imposed for acts committed 
during the time that the commission’s order has 
been stayed by a valid court order, where such acts 
are otherwise lawful.^® Also, when so provided by 
the statute, penalties may be remitted where incur¬ 
red during the carrier’s prosecution in good faith 
of a judicial action to set aside the commission’s 
order.27 It has apparently been further held that 
the earner is not subject to penalties until after 
the order complained of has been held valid, assum¬ 
ing, of course, that the carrier proceeds seasonably 
to test its validity and acts in good faith 2 ® 

Actions. If the statute so prescribes, the action 
to recover damages must be brought in the name of 
the state by the direction of the govemor.29 If the 
right of action is given to the shipper, one shipper 
cannot make the complaint for another shipper.^® 

A complaint by a shipper against a carrier alleg¬ 
ing Its violation of a demurrage rule of the corpo¬ 


ration commission sufficiently confers jurisdiction 
on the commission to order that the railroad was 
in violation of its order and to impose a fine to be 
remitted on refund to complainant of the unlawful 
charges collected-^i To entitle plaintiff to recover 
treble damages for violation of a commission or¬ 
der, the complaint must allege that the order was 
in force and effect at the time when the cause of 
action arosc .22 A complaint, or a declaration to re¬ 
cover a penalty imposed by a state railroad commis¬ 
sion for violation of its rules by failing or refusing 
to transport freight, must allege the point of des¬ 
tination and must show that it was within the 
state:22 Failure of the order of the commission 
attached to the declaration to show the point of des¬ 
tination is cured by proper allegation in the decla¬ 
ration but, unless required by statute or rule of 
court, such order need not be filed with the decla- 
ration.25 

Where the evidence shows that defendant failed 
to file a tariff sheet within the time prescribed by 
the railroad commission, the presumption is that the 
act was willful.^® 

The authority of the railroad commission and the 
reasonableness of its order may be collaterally at¬ 
tacked in an action to recover penalties for a diso¬ 
bedience of such orders 7 and the reasonableness 
of a rule of the railroad commission is a question 
of law for the court.®® 

Atnount of penalty. A penalty of five hundred 
dollars per day for a carrier’s refusal to submit 
records to examination by the interstate commerce 
commission is not excessive or confiscatory.®® 


KemlsaioiL of penalty dnilng' suit 
A penalty of not more than five 
thousand dollars per day for failure 
of a carrier to abide by the orders 
of the public service commission 
does not render the statute unconsti¬ 
tutional where a further provision 
exempts the carrier from liability 
for the penalty during- prosecution 
of a suit to test the validity of the 
order —Brooklyn Heights R Co. v. 
Straus, r)C.N.T, 245 F. 132. 

2a. Fla.—^Railroad Comrs. v. Atlan¬ 
tic Coast Line R Co, 47 So 870, 
56 Fla. 525 

23. La —State ex reL Louisiana 
Public Service Commission v Lan¬ 
caster, 97 So. 347, 154 La. 151. 

10 C J. p 586 note 16. 

24. Fla—^Railroad Comrs. v. Atlan¬ 
tic Coast Line R. Co, 47 So. 870, 
56 Fla. 525. 

10 C J. p 586 note 17. 

25- Ga.—Atlantic Log & Export Co. 
V. Central of Georgia Ry Co, 155 
S.E. 525, 171 Ga. 175, answers to 

13 C jr.S.-62 


certified questions conformed to 
155 S.E 530, 42 Ga App. 256. 

26- Or —Crown Mills v Oregon 
Electric Ry. Co, 21 P.2d 214, 144 
Or. 25. 

27- U S —^Brooklyn Heights R. Co 
V. Straus, O.ClSr.T., 245 F. 132. 

2R U.S —Brooklyn Heights R. Co 
V. Straus, supra. 

29- Ga.—Wadley Southern R Co v. 
State, 73 S.E. 741, 137 Ga. 497 

30. Mo.—R. DarlinErton Lumber 
Co. V Missouri Pac R Co, 147 
SW. 1052, 243 Mo. 224. 

31- Okl.—Chicago, R. I. & P Ry. 
Co. V. State, 186 P 234, 77 Okl 63 
Poxm of complaint for violation 
of statute requiring all contracts 
between any and all railroads, as 
to use and transportation of cars, 
to be submitted to railroad commis¬ 
sioners for inspection and correction. 
—State V. Warfield, 58 So. 367, 63 
Fla. 29S. 

32. Or.—Crown Mills v- Oregon 
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Electric Ry. Co., 21 P.2d 214, 144 
Or. 25. 

33. Fla.—State v Atlantic Coast 
Line R. Co, 47 So 387, 56 Fla 
601 

34L Fla —State v. Seaboard Air 
Line R Co, 47 So 986. 56 Fla. 
670. 

35. Fla.—State v. Seaboard Air 
Line R Co, supra. 

36. Okl—Atchison, etc, R Co. v. 
State. 125 P. 721, 33 Okl. 371. 

37- Ark —St Louis, etc., R Co v. 

State. 165 S.W. 251. 112 Ark. 147. 
10 C J. p 586 note 24. 

3& Ga.—Southern R Co. v. Atlanta 
Sand, etc., Co, 68 S.E 807, 135 Ga. 
35. 

39. U.S—^TJ. S. V. Clyde S. S Co., 
CCA.N.Y., 36 F.2d 691, reversing, 
D C., 29 F 2d 742, and certiorari 
denied Clyde S. S. Co. v. U. S.. 50 
set. 350. 281 H.S 744, 74 L.Ed. 
1157- 
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§ 463. Failure to Afford Facilities for Inter¬ 
change of Traffic with Other Lines 

Under a statute imposing a penalty on earners for 
failure to afford facilities for interchange of traffic with 
other lines, the cause of action is based on the failure to 
furnish the requisite facilities and not merely the failure 
to make delivery to connecting carriers. 

Under a statute requiring common carriers to af¬ 
ford all reasonable, proper, and equal facilities for 
the interchange of traffic between their respective 
lines, and for receiving, forwarding, and delivering 
freight to and from their respective lines, and to 
and from other lines and places connected there- 
Avith, under a penalty for violation, the petition, to 
state a cause of action, must allege a failure to pro¬ 
vide facilities for such purpose and it is not suffi¬ 
cient to allege negligence and breach of contract in 
failing to make delivery to the connecting carrier.^® 
Uncfer a statute to that effect, a domestic railroad 
company which w’rongfully refuses to exchange 
business with a foreign company may be subject to 
the penalty therein provided.*^ 

§ 464. Failure to Deliver Express Matter at 
Residence or Place of Business 

A state statute imposing a penalty on the carrier 
for failure to deliver parcels at the consignee’s residence 
or place of business is valid as to intra-state shipments; 
such statute is not complied with by personal delivery to 
the consignee at the local office. 

A state statute reaffirming the duty of express 
carriers to deliver parcels at the residence or place 
of business of the consigpnee, and imposing a penalty 
for noncompliance, has been held valid,^^ except 
as applied to interstate shipments.^3 The provi¬ 
sions of the statute are not complied with by a per¬ 
sonal delivery to the consignee at the local office,^^ 


§ 465. Failure to File Annual Report 

A carrier is liable for the penalty imposed by statute 
if ft fails to file an annual report as required, in the 
prescribed form and within the time specified by the 
statute. 

Under statutes requiring carriers to file annual 
reports with a specified public body or official, and 
imposing a penalty for noncompliance, a failure to 
file the required report in the prescribed form,^^ 
and within the time specified,^® will render the car¬ 
rier liable for the penalty- The fact that the state 
has shown no special damage resulting from the 
failure of the carrier to make its report within the 
required time -affords no defense to the action for 
the penalty.^^ 

Federal receivers may be sued in a state court to 
recover the penalty.^® 

Under a statute requiring the carrier to file the 
prescribed form, the complaint to recover the pen¬ 
alty must allege that the form was prescribed and 
furnished to defendant; but it need not allege that 
such form was as nearly as may be like that used 
by the interstate commerce commission, as required 
by the statute.^® 

§ 466. Failure to Furnish and Equip Cars 

Statutes imposing penalties on carriers for failure to 
furnish cars are valid if reasonable; in the absence of 
express provision, they do not penalize the carrier for 
failure to furnish any particular kind of car, even where 
the shipper has contracted for a particular kind, or for 
failure to furnish a car for use on connecting lines. 

Statutes which impose penalties on earners for 
a failure to furnish cars to shippers who have com¬ 
plied with the provisions thereof have been upheld 
as being a proper regulation of common carriers,®® 


40l Iowa..—Clark v. American 

press Co, 106 N.W. 642, 130 Iowa 
254. 

Delay in delivering: shipment to con¬ 
necting: carrier see supra § 454. 
Failure to deliver to <x)nnecting: cai^ 
ner because of inadequate facili¬ 
ties, as constituting: unjust dis¬ 
crimination see infra § 511. 

41- Tex.—Texas Mexican R. Co. v. 
State, CivAlPP., 174 S.W. 298. 

42- Ind.—U S. Fxpress Co. v. State, 
73 NE. 101, 164 Ind. 196. 

43. Ind.—State v. Adams Express 
Co.. 85 NE 337, 966, 171 Ind. 13S. 
19 L. R A..N S . 93. 

The Xaterstate CommeTce Act, 
regulating- the transportation and 
delivery of goods by express com¬ 
panies, supeisedes the state statute 
relating to the same subject matter 
so far as interstate shipments are 
concerned.—State v- AdAms Express 


Co, 85 NE. 337, 966, 171 Ind 138, 
19 LuRA.,N.S, 93. 

Prior to federal l^isCLatioii on the 
snhject the statute was not void 
as being a regulation of interstate 
commerce, even as applied to mter- 
state shipments.—^U. S. Express Co 
V- State, 73 NE 101, 164 Ind. 196— 
10 C.J. p 585 note 96. 

44. Ind.—^U. S Express Co. v. State, 
supra. 

45- N.T—People v. Jolme, 121 N. 

Y.S. 857, 65 Misc 394 
lAdepe-ndeut of other statutory re- 

qnire-ment 

A statute which provides that the 
public service commission shall pre¬ 
scribe an annual report to be made 
by carriers, the form of which re¬ 
port shall be designated by the com¬ 
mission, contemplates a report in¬ 
dependently of the one required to 
be filed by another statute, or else 
such a report as may be mdicated 
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by the commission in the_ form 
which it prescribes —^People v Jo¬ 
lme, 131 NT.S 857, 65 Misc. 394. 

46- Tex.—Houston & T. C. R Co. v. 
State, 61 Tex. 342 

417- Tex—^Houston & T. C. R Co. v. 
State, supra. 

48L NT.—People v Jolme. 121 NT. 
S 857, 65 Misc 394 

4®- N.T—^People v. Joline, supra. 

50. Tex—^Texas. etc. R. Co. v. Al¬ 
len, 101 SW 792, 100 Tex 525, 
reversing 98 SW. 450. 42 Tex Civ. 
App. 331—Wichita Valley Ry Co. 
V. Revering, Civ App.. 272 S.W 250 
—^Texas & P. Ry. Co v. Andrews. 
Reynolds & Co, 118 S.W. 1101, 55 
Tex.Civ.App. 302, modified on oth¬ 
er grounds 126 S.W. 562, 103 Tex. 
271 

10 C.J. p 574 note 2. 

Duty to furnish cars see supra S§ 
35-39. 
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if they are reasonable and either expressly or by 
construction exempt the carrier from liability for 
noncompliance caused by circumstances beyond its 
control 51 The validity of such statutes as affecting 
interstate shipments is treated m § 467 infra. They 
are to be strictly construed and no penalty other 
than that specifically provided by the statute can be 

imposed.52 

Under these statutes it has been held that the ear¬ 
ner is not bound to furnish any particular kind of 
car, as long as the cars which it furnishes or ten¬ 
ders are suitable for the particular kind of freight 
offered for transportation;®^ and the fact that the 
shipper has made a binding contract with the car¬ 
rier for a particular kind of cars does not affect the 
operation of this rule, the remedy of the shipper be¬ 
ing for a breach of the contract and not an action to 
recover the penalty.®^ Under a statute requiring the 
carrier to furnish double-decked cars for certain 
kinds of live stock, the carrier may be subject to a 
penalty if it fails to comply therewith.®® 

The carrier is not liable to the penalty for refus¬ 
ing to furnish cars to be used on a connecting line.®® 

A statute providing that “every railroad corpora¬ 
tion in the state shall start and run cars for the 


transportation of such property as shall, within a 
reasonable time previous thereto, be ready or of¬ 
fered for transportation” cannot be so extended as 
to include coal in the earth, to be dug and raised 
from the mines after cars are furnished, so that 
the carrier, for neglect in that regard, will be sub¬ 
ject to the penalty provided in the statute.®'' 

§ 467. To What Shipments Applicable 

state statutes which impose penalties on carriers for 
a failure to furnish cars to shippers have no application 
to interstate shipments. 

It has been definitely settled by the supreme court 
of the United States that state statutes which im¬ 
pose penalties on carriers for a failure to furnish 
cars to shippers cannot apply to interstate ship¬ 
ments, inasmuch as congress has exerted its para¬ 
mount authority over the subject in the Hepburn 
Act making it the duty of carriers to furnish ade¬ 
quate facilities for transportation, thereby supersed¬ 
ing any state legislation relating to the same mat¬ 
ter.®* It was held prior to this decision that, in the 
absence of federal legislation on the subject, such 
state statutes, not in terms restricted to intra-state 
transportation could validly apply .to both interstate 
and intra-state shipments if they were reasonable,®^ 


Duty to receive and transport prop-i 
erty see supra § 27. | 

Failure to furnish, cars as discrim¬ 
ination subjecting earner to stat¬ 
utory penalty see infra § 511 a 

Validity of statute as affected by 
amount of penalty see infra § 473. j 

51- Ga—Southern R Co. v Atlan¬ 
tic Sand, etc, Co, 68 S E 807, 
135 Ga 35. 

Tex —^Texas & P. Ry. Co. v. An¬ 
drews, Reynolds & Co, 118 S,W. 
1101, 55 TexCiv.App. 302. modified 
on other grounds 126 S W 562, 103 
Tex 271—^Texas & P. Ry. Co. v. 
Taylor, 118 S W 1097, 54 Tex 

Civ.App. 419, affirmed 126 S.W 
1117, 103 Tex. 367, modified on 

other grounds 126 S.W. 1200, 103 
Tex. 367. 

10 C.J. p 574 note 3. 

52. Ill.—Atchison, etc, R. Co v. 
Peo.. 81 NE 342. 227 Ill 270. 
reversing 128 Ill App 38. 

Tex —San - Antonio, etc, R. Co. v 
Bailey. App. 15 S.W. 203. 

10 C.J p 574 note 4. 

53. Tex.—Austin, etc, R. Co. v. 
Slator, 26 S.W. 233. 7 Tex.Civ. 
App. 344. 

10 C J. p 89 note 68 [a], p 574 note 5 

54k Tex—^Texas. etc, R. Co v. Bar- 
row, 77 S.W. 643, 33 Tex Civ App. 
611. 

55b Duty to furnish suitable cars 
see supra §S 49-58. 


Penalty dependent on rate charged 

(1) A statute, providing that any 
railway company which fails or re¬ 
fuses to furnish double-decked cars 
for certain kmds of live stock shall 
be liable to the owner or shipper 
for a fixed sum as liquidated dam¬ 
ages, except if It transports such 
animals in single-decked cars at half 
the price per carload charged for 
shipping other live stock, confers no 
actionable right to recover a penalty 
for failure to provide double-decked 
cars, unless the shipper has been 
charged, and required to pay, a 
greater amount for his shipment in 
single-decked cars than that speci¬ 
fied.—Ft- Worth, etc, R Co. v Starr, 
TexCiv.App, 141 S.W. 1084—10 C.J 
p 574 note 7 [a]. 

(2) A demand by the shipper for 
double-decked cars will be implied.— 
Ft. Worth, etc., R. Co v. Starr, su¬ 
pra. 

(3) Where an initial carrier re¬ 
fused to provide double-decked cars 
for the shipment of plaintiff’s sheep, 
and the terminal carrier collected 
full rates for the transportation of 
the sheep m smgle-decked cars, the 
initial carrier was liable for the pen¬ 
alty, unless it sustained the bur¬ 
den of proof that such terminal ear¬ 
ner had no authority to act for it 
m collectmg such rate.—Ft. Worth, 
etc., R. Co- V Starr, supra 

56. Tex.—Texas, etc., R. Co. v. Ijov 
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ing, Civ.App., 98 S.W. 451—^Hous¬ 
ton, etc., R Co v. Buchanan, 94 
SW 199. 42 Tex.CivApp. 620. 

10 C.J. p 574 note 8. 

57. Ill.—^People V. Illinois, etc., R. 
Co, 14 NE 261, 122 Ill 506. 

58- D.S.—Chicago, etc, R, Co. v. 
Hardwick Farmers* EL Co, 33 S 
Ct. 174, 226 U.S. 426. 435. 57 L.Ed. 
284, 46 LfRA,N.S, 203, reversing 
124 NW. 819, 110 Minn. 25. 19 
Ann Cas. 1088. 

10 C J. p 574 note 13. 

Xntra-state or foreign shipments 
Under a statute authorizing the 
recovery of a penalty for the failure 
to furnish cars for an mtra-state 
shipment, that a shipper demanding 
cars had the intention and did ac¬ 
tually ship them to a point in Mex¬ 
ico does not change the shipment 
to a foreign shipment, where the 
freight was shipped to a point with¬ 
in the state consigned to the ship¬ 
per, and the freight was there paid, 
and the freight was thereafter ship¬ 
ped to a point in Mexico.—^Texas, 
etc, R Co. V. Taylor, 126 S.W. 1117, 
1200, 103 Tex. 367, affiimed 118 S W. 
1097, 54 Tex.CivJV.pp. 419. 

59- Ga.—Southern R Co. v Atlan¬ 
ta Sand, etc., Co., 68 S.E. 807, 135 
Ga. 35. 

10 C.J. p 574 notes 11, 12. 
S^rnlations lield reasonable 

A rule of a railroad commission 
made in accordance with statutory 
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although no such application to interstate transpor¬ 
tation would be permitted if they constituted an un¬ 
reasonable burden thereon.®® 

§ 468. • Application for Cars 

It IS essential to the recovery of the statutory pen¬ 
alty for failure to furnish cars that all the statutory 
requirements with respect to the application or demand 
for cars be complied with by the shipper, such as with 
respect to the time and place the cars are required. 

To authorize a recovery of a penalty under the 
provisions of the statutes requiring carriers to fur¬ 
nish cars to shippers, all the statutory requirements 
in respect of application or demand for cars must 
be complied w'ith by the shipper-®^ The applica¬ 
tion must be made to the agent designated by stat¬ 
ute.®- An oral application is insufficient where the 
statute requires the application to be in writing. ®2 
The application should state definitely the time 
when the cars shall be furnished, and noncompli- 
ance by the carrier with an application for cars 
ivhich fixes no time,®** or requests that cars shall 
be furnished ‘*as soon as possible,”®® imposes no 
liability on the carrier for failure to furnish cars. 
An application which requests the carrier to fur¬ 
nish cars within a shorter period than the minimum 
allowed by the statute to the earner for furnishing 
cars is of no effect,®® and the same conclusion has 
been reached in respect of an application which re¬ 
quests cars to be furnished at a date subsequent to 
the time allowed by the statute for furnishing 
cars.®^ Under a statute so providing, the applica¬ 


tion must designate as the place at which the cars 
are desired, some station or swutch on the railroad 
of the company to which the application is made.®® 
A failure to comply with an application to furnish 
cars to be used on another line imposes no liability 
on the carrier, where the statute does not require 
that cars to be used on another line shall be furnish¬ 
ed.®® An application for cars of a particular kind 
will not be sufficient as a basis for imposing a pen¬ 
alty on the carrier, where the statute does not im¬ 
pose on it the duty of supplying a particular kind of 
cars, but only such as are suitable for the kind of 
property which the shipper desires to transport.^® 

§ 469- Who May Sue 

A part owner of property in control thereof who 
makes demand for the cars may sue to collect the pen¬ 
alty; but an agent whose status was undisclosed at 
the time of demand cannot sue, where it appeared at 
the time of shipment that the cars were intended for 
the use of another to whom the bill of lading was is¬ 
sued. 

One who makes demand for the cars and has 
control of the property may sue for the penalty pro¬ 
vided by the statute for failure to furnish cars, al¬ 
though he is only part owner of the property.^i 
The remedy, however, is one in favor of the ship¬ 
per, and a person who enters a demand for cars, 
without at that time disclosing his agency for an¬ 
other, cannot recover the penalty, where it appears 
that at the time of the shipment it was disclosed 
that the cars were intended^solely for the use of 


authority which provides that, when 
a shipper files a sufficient written 
application for cars, the railroad 
company shall furnish such cars 
within four days, Sundays and holi¬ 
days excepted, etc., and for a viola¬ 
tion of the rule shall, within thirty 
days after demand, pay the shipper 
one dollar per day per car after ex¬ 
piration of the free time, is a rea¬ 
sonable rule, it being construed to 
exempt the carrier from liability for 
noncompliance due to circumstances 
beyond its controL—Southern H. Co 
V. Atlanta Sand, etc, Co., 68 S.S 
807. 135 Ga. 35. 

60- U-S —^Houston, etc., H Co v 

Mayes 26 S Ct. 491, 201 U.S 321. 

50 LEd. 772, reversing 83 SW 

53, 36 TexCiv.App. 606 

Segnlations held unreasonahle 

“An absolute requirement that a 
railroad shall furnish a certain num¬ 
ber of cars at a specified day re¬ 
gardless of every other considera¬ 
tion except strikes and other public 
calamities, transcends the police 
power of the State and amounts to 
a burden upon interstate commerce.” 
—^Houston, etc, R Co. v Mayes, 26 
S.Ct. 491, 201 US. 321, 329, 50 U.Bd- 


772, reversing 83 SW. 53, 36 Tex. 
Civ-App. 606 

10 C J. p 574 note 3 [b]. 

61- Tex —^Texas, etc., R. Co. v 
Hughes. 91 SW 567, 99 Tex. 533 
—^Missouri. K. & T Ry Co of 
Texas v. Harrell Gin Co, CivApp., 
187 SW. 376—Texas, etc, R. Co 
V. Barrow, 77 S.W. 643, 33 Tex, 
CivApp. 611—Austin, etc, R. Co 
V. Slator, 26 S.W. 233, 7 Tex Civ. 
App. 344. 

sa. Tex.—Austm & N. W. R Co. v 
Slator, 26 S.W. 233, 7 Tex.CivJLpp. 
344. 

10 C J p 575 note 15. 

63. Tex—^Texas, etc., R. Co v. Bar- 
row, 77 S.W 643, 33 Tex Civ App 
611. 

10 C J p 575 note 16. 

64- Kan.—Cox v. Missouri, etc., R. 
Co. 105 P 14, 81 Kan 186 

10 C.J p 575 note 17. 

65- Tex —^Texas, etc,. R Co v. 
Hughes, 91 SW. 567, 99 Tex 533 
—Texas, etc., R Co. v. Shipman, 
CivApp, 98 SW. 449 

6R H C —^McDuffie v. Seaboard Air 
Line R. Co., 59 SE. 122, 145 N.C. 
397. i 


Tex—Griffith v. Texas, etc., R. Co.. 

116 S.W 648, 53 Tex Civ.App. 510. 
10 C J. p 575 note 19. 

67- Tex—^Texas & P. R. Co v. An¬ 
drews, 126 SW. 562, 103 Tex. 271, 
reversing, CivApp, 118 S W. 1101 
10 C J. p 575 note 20 

6a Tex—^Missouri, K & T Ry Co 
of Texas v Harrell Gin Co., Civ. 
App., 187 S.W. 376. 

Spur track of another railroad 
Application for cars to be placed 
on the spur track of another railroad 
imposes no liability on the carrier. 
—^Missouri, K & T Ry Co. of Tex¬ 
as V. Harrell Gm Co., Tex Civ App , 
187 S W. 376 

09- Tex.—^T&as, etc, R Co. v. Lov¬ 
ing. CivApp, 98 SW 451—^Hous¬ 
ton, etc, R Co V Buchanan, 94 
SW. 199, 42 Tex Civ App 620. 

70- Tex—Chicago, etc, R Co. v. 
Risley, 119 SW 897. 55 Tex Civ. 
App 66 

10 CJ. p 675 note 22. 

71. Tex.—^Texas. etc, R Co v Tay¬ 
lor. 126 SW. 1117, 1200, 103 Tex. 
367, affirming 118 S.W. 1097, 54 
Tex Civ-App- 419. 
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§ 470 


another, and the bill of lading- was issued in the 
name of the true owner and shipper of the goods 

§ 470. Defenses 

In an action for a penalty for failure to furnish suit¬ 
able cars, a strike or unforeseeable rush of business creat¬ 
ing a shortage of cars is ordinarily a good defense, as is 
a special contract obligating the shipper to furnish equip¬ 
ment where the penalty is sought for improper equip¬ 
ment; but it IS not a defense that the carrier did not 
have sufficient cars, or that it eventually furnished them, 
but after the required time. 

When expressly so provided by statute, a strike 
on the carrier’s line is a good defense to an action 
to recover penalties for failure to furnish cars 
and even in the absence of any statute so provid¬ 
ing, a strike of such magnitude as to render the car¬ 
rier unable by the use of proper elfort to furnish 
cars on demand would constitute a good defense, 
although It would be otherwise if the strike was of 
an insignificant number of employees or in some 
department in no substantial way interfering with 
the furnishing of carsJ^ 

The mere fact that the carrier did not have suf¬ 
ficient cars to comply with the demands made on 
its service, when cars were ordered from it, con¬ 
stitutes no defense |)ut where there is a rush of 
business or congestion of traffic which could not 
reasonably have been anticipated, and the failure to 
furnish cars is due to this cause, the carrier is not 
liable for noncompliance with the statute,^® espe¬ 
cially under a further provision of the statute ex¬ 
cusing it from furnishing cars because of unavoid¬ 
able accident.'^'^ The fact that the cars were even¬ 
tually furnished, although not within the required 
time, does not prevent the recovery of a penalty.^^ 

Where the statute requires applicant to deposit 


with the agent of the carrier at the time of making 
his application a part of the freight charges, it is 
a good defense that at the point of shipment the 
carrier had no agentJ® Under a similar statute 
providing for a deposit if required by the carrier, 
the shipper’s failure to make the deposit is not a 
defense unless the earner made a demand therefor 
and the shipper declined to comply.®® 

It is not a defense that a buyer from the shipper 
notified the carrier not to carry any more of the 
shipper’s property consigned to the buyer nor 
IS it a defense that a demand was made for cars 
to be shipped outside of the state, the statute not 
requiring the carrier so to do, where the carrier’s 
right to limit the use of cars to shipments inside the 
state was not asserted at the time the cars were 
furnished.®- 

Where under the statute the carrier is excused 
from furnishing cars at any other place than its 
own elevators, it is essential that it should provide 
elevators sufficient for handling and storing all 
grain designed for transportation over its road, and 
if It fails so to do its refusal to furnish cars at the 
customers’ elevators adjacent to its track will ren¬ 
der it liable to a penalty.®® 

Special contract as to equipment of cars. In 
a shipper’s action to recover a statutory penalty 
for the failure of the carrier properly to equip cars 
used for hauling lumber and timber, it is a defense 
that the cars were under a special contract allowed 
to go out on a private track to be loaded beyond 
the control of the carrier, and that the refil shipper 
had contracted properly to equip the cars before 
loading them to be transferred to the carrier on its 
line.®^ 


72- Ga—Central of Georgia Ry. Co., 

V Rabun. 94 SE. 598. 600, 21 Ga. 

App. 402. 

‘'While it thus seems to be un¬ 
doubtedly true that, had the bill 
of lading been issued in the name 
of the plamtiff, without disclosing 
the fact of his agency, the railway 
company could not then have been 
held to deny that the plaintiff in 
such case was the true shipper, by 
disputing the title of the person 
delivering the goods to it, yet where, 
by the terms of the shipping con¬ 
tract itself, it was in fact disclosed 
that the plaintiff was merely the 
agent of the true shipper, and as 
such he had made the demand for 
the car delivery, it would seem that 
the remedy granted to the shipper 
must be exercised by the one who 
occupied that relationship to defend¬ 
ant either actually or prospectively, 
notwithstanding the fact that he 


might have entered his demand for 
the cars through his agent, who 
did not at that time disclose his 
true status.”—Central of Georgia 
Ry Co. V. Rabun, supra. 

73- Tex—^Texas, etc., R. Co. v An¬ 
drews, 126 SW. 562, 103 Tex. 271 

74- Ga—Southern R Co. v. Atlan¬ 
ta Sand, etc, Co, 68 S E. 807, 135 
Ga 35. 

75- Ark,—St. Louis, etc, R Co. v. 
State. 107 SW 1180, 85 Ark. 311, 
122 Am S R- 33 

Ga,—Southern R. Co v. Atlanta 
Sand, etc., Co, 68 S E. 807, 135 
Ga 35. 

10 C J. p 575 note 26 

76- Ga—Southern R Co. v. Atlan¬ 
ta Sand, etc., Co., supra. 

77- Kan.—XJdall Milling Co. v. At¬ 
chison, etc, R. Co.. 108 P. 137, 
82 Kan. 256. 


78- Tex.—^Texas, etc, R. Co v. Tay¬ 
lor. 118 S.W. 1097, 54 Tex Civ App. 
419. 

79- Tex.—^Houston, etc, R Co. v 

CampbeU. 45 SW. 2, 91 Tex. 551, 
43 LR.A 225 

10 C J. p 575 note 28. 

80. Kan—Offerle Grain & Supply 

Co V Atchison, T & S, P. Ry. Co., 
182 P. 405. 105 Kan. 272. 

81- Tex.—^Houston, etc., R. Co. v. 

Campbell, 45 SW. 2. 91 Tex. 551, 
43 li R.A. 225, reversing, CivA.pp., 
40 SW. 431. 

10 C J. p 575 note 30. 

82. Tex.—-Houston, etc., R Co. v. 

Buchanan, Civ App., 84 S.W 1673. 

83. Minn—^Rhodes v. Northern Pac. 
R. Co.. 24 N W. 347. 34 Minn. 87. 

84i Fla.—Atlantic Coast Line R. Co. 
v. Lukens, 66 So. 566, 68 Fla. 116. 
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§ 471. ■ Conditions Precedent to Action 

Under a statute to that effect, H is a condition to an 
action for a penalty for failure to furnish cars that the 
shipper must have had freight under his control capable 
of being loaded within the required time for such after 
demand for the cars. If a statute so requires. It is a con¬ 
dition to the action that the carrier be permitted to 
defend a claim made by the shipper. 

A statutory requirement that the shipper shall 
have “on hand at the time any demand for cars was 
made” necessary freight for loading them, taken in 
connection with the time allowed him of forty- 
eight hours for loading after delivery to the cars, 
has been held to mean that he must be the owner 
and manager of the freight and have such control 
over it that he can load the cars ordered within 
such time.S5 The statute does not mean that the 
shipper should have the property at the immediate 
point of shipment at the time of demand.®® 

If the statute so requires, the railroad commis¬ 
sion must give the carrier opportunity to present a 
defense to a claim made by the shipper before it as 
a condition precedent to a suit by the shipper to re¬ 
cover a penalty for refusal to furnish cars.®*^ 

§ 472. Actions 

The usual rules as to actions for penalties apply. 

An action to impose a statutory penalty on a car¬ 
rier for failure to furnish and equip cars is gov¬ 
erned by the usual rules as to actions for penalties, 
discussed in the CJ.S. title Penalties §§ 7-18, also 
25 C.J. p 1181 note 46-p 1213 note 78. 

Jurisdiction and venue. Notwithstanding the un- 
constitutionality of a rule of the public service com¬ 
mission providing for determination by itself of dis¬ 
putes between carriers and shippers, a shipper may 
enforce hi^ right to the statutory penalty for fail¬ 
ure to furnish cars, in a court of law, on the theory 
that for every right there is a corresponding reme¬ 
dy by judicial action.®® 


Subject to the provisions of the statutes govern¬ 
ing venue, the action may be brought in any county 
of the state in which the principal ofl&ce or place 
of business of the carrier is located.®® 

Pleading. In an action by a shipper to collect the 
statutory penalty for failure to furnish cars, the 
complaint must allege with sufficient certainty facts 
constituting a violation of the statute by the car¬ 
rier.®® The petition need not allege that the point 
to vrhich plaintiff’s goods were shipped was a sta¬ 
tion on defendant’s road, where it alleges that “de¬ 
fendant was conducting a general passenger and 
freight business over the line of its railroad’’ be¬ 
tween the point of shipment and the point of des¬ 
tination.® ^ The complaint is demurrable if it fails 
to designate .as the place at which the cars were 
desired, some station or switch on the line of the 
carrier to which application was made.®® 

An answer which fails to allege facts to show 
that defendant had performed its duty by furnish¬ 
ing a sufficient number of cars to meet the ordinary 
needs of its business which it could reasonably an¬ 
ticipate, or that a scarcity of cars and existing de¬ 
mands for them were the results of circumstances 
not in its power reasonably to control and provide 
against is msuflScient.®® In a shipper’s action to re¬ 
cover the statutory penalty for the failure of the 
carrier properly to equip cars used for hauling lum¬ 
ber and timber, a defense that the cars were loaded 
on a private track beyond the carrier’s control could 
be made under the general issue.®^ 

Evidence. Where the statute provides that “not 
to exceed six days” shall constitute a reasonable 
time in which to furnish cars, and no excuse for 
delay is offered except that traflSc was unusually 
heavy, the court is justified m assuming that nine 
days was a reasonable time within which to furnish 
the cars.®® The usual rules as to weight and suffi¬ 
ciency of evidence apply.®® 


85). Tex—^Texas, etc, R. Co. v. Tay¬ 
lor, 118 S.W. 1097, 54 Tex.CivApp. 
419. 

10 C J. p 576 note 34. 

86. Tex.—Chicagro, etc., R Co. v. 
Risley. 119 SW. 897, 55 TexCiv. 
App. 66—^Texas, etc., R. Co. v. 
Taylor, 118 S W. 1097. 54 Tex Civ. 
App. 419. 

10 CJ p 576 note 35. 

87- Ga—Southern R Co v. Atlanta 
Sand, etc., Co, 68 S S. 807, 135 
Ga 35 

10 C.J p 576 note 36. 

88. Wash.—State v. Public Service 
Commission of Washington, 162 
P. 523, 94 Wash 274 

89. Kan.—Star Grain, etc., Co. v. 


Atchison, etc., R. Co, 116 P. 906, 
85 ]San. 281. 

90- Tex.—^Missouri, K. & T. Ry Co. 
of Texas v. Harrell Gm Co, Civ 
App, 187 S.W. 376. 

91- Mo.—Hmerson v. St. ILouis, etc., 
R Co, 19 SW. 1113, 111 Mo 161. 

92- Tex.—^Missouri, K & T. Ry. Co 
of Texas v. Harrell Gin Co, Civ 
App, 187 S.W. 376. 

Plac<^Tnev«t on. spur trac^k of another 
road 

A complaint allegmg application 
for car to he placed on a spur track 
of another railroad, not designating 
the place where the car was de¬ 
sired one at some station or switch 
of defendant, is demurrable.—Mis¬ 
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souri, K. & T. Ry. Co. of Texas v. 
Harrell Gin Co. Tex Civ.App. 187 
SW 376. 

^ Tex—^Texas, etc, R. Co v. Al¬ 
len, 101 S.W 792, 100 Tex 525, re¬ 
versing 98 S.W 450, 42 Tex.Civ. 
App 331. 

94. Bla—Atlantic Coast Line R. Co. 
V. Lukens, 66 So 566, 68 Fla. 116. 

95- Tex.—Texas, etc, R. Co. v. 
Smith. 79 S W. 614, 34 Tex Civ. 
App. 571. 

961 Cattle pastured within, short 
distance 

Hvidence that the shipper had his 
cattle m a pasture about eight or 
nme miles &om the station from 
which the shipment was to be made. 
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Trial. Where the shipper makes a written ap¬ 
plication to the carrier for cars without tendering^ 
a deposit, without which the carrier under provi¬ 
sions of the statute is not liable for any penalty, 
and the carrier does not require the deposit to be 
made, it is for the jury to determine whether ap¬ 
plicant elected to order the car without making such 
deposit.^ ^ 

§ 473- ' Amount and Number of Penalties 

Under a statute providing for exemplary damages for 
failure to furnish cars, damages are not restricted to 
actual damages. A specified penalty for each car not 
furnished is. In the absence of limit as to time of in¬ 
fliction, to be continued during the whole time of the car¬ 
rier’s delinquency. 

Exemplary damages provided for by a statute 
penahzing carriers for delay in furnishing cars or¬ 
dered, are not such damages as have been termed 
exemplary in cases holding that such damages can¬ 
not be recovered unless actual damages are prov¬ 
ed.®* Under a statute fixing the penalty at twenty- 
five dollars a day for each car not furnished, but 
not naming the time for which it is to be inflicted, 
the penalty is to be charged at the rate of twenty- 
five dollars a day for each car and to be continued 
during the whole time of the carrier’s delinquen¬ 
cy.®® 


§ 474 

§ 474. Failure to Pay for Lross of, or Injury 
to. Goods 

Statutes which impose penalties on carriers for fail¬ 
ure to adjust claims for loss of, or injury to, goods, with¬ 
in a designated time, are generally valid as applied to 
intra-state shipments, and entitle the aggrieved party, 
unless he has estopped himself, to enforce the penalty 
on proof of the existence of the necessary statutory con¬ 
ditions. Some courts hold that the carrier’s good faith 
in refusing a claim precludes recovery of the penalty. 

Statutes which impose penalties on earners for 
failure, within a designated time, to adjust claims 
for loss of, or injury to, goods, have generally been 
held valid,^ as merely providing a reasonable incen¬ 
tive for the prompt settlement, without suit, of 
just demands of a class admitting of special legis¬ 
lative treatment.^ State statutes of this kind are 
not objectionable so far as intra-state shipments are 
concerned;® but, in accordance with the general 
rule stated in § 453 supra, if, and as far as, they 
assume to apply to interstate shipments, they are in¬ 
operative and void as being in conflict wnth the Car¬ 
mack amendment, by which the special regulations 
and policies of particular states on the subject of 
the carrier’s liability for loss of, or damage to, in¬ 
terstate shipments, and the contracts of carriers 
with respect thereto, have bcTen superseded.^ Such 
statutes, being of a penal nature, are to be con¬ 
strued strictly,® and the penalty, being purely a 
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that it would take four or five hours 
to drive the cattle from the pasture 
they were in to the station, and 
that he did in fact finally ship the 
cattle m a car furnished by the 
earner is sufficient to show com¬ 
pliance with the requirements of 
the statute as to ability to deliver 
the cattle within the time demand 
was made for the car, where such 
car was requested in forty-eight 
hours.—-Wichita Valley Ry. Co v 
Bevermg, Tex.Civ.App., 272 SW. 250 

97- Elan —Farmers* Gram & Mei> 
canlile Co. v. Union Pac. R. Co., 
175 P. 599. 103 BAn. 527. 

98- EAn —Farmers’ Gram & Mer¬ 
cantile Co. V. Union Pac R. Co., 
175 P. 599, 103 EAn. 527. 

99- Tex—^Texas, etc., R. Co. v. Tay¬ 
lor, 118 S.W. 1097. 54 Tex.Civ 
App. 419. 

Validity of statute 

This statute has been held not in 
violation of the constitution as au¬ 
thorizing the imposition of excessive 
fines and punishment.—^Texas, etc., 
R. Co. V. Taylor, 118 SW. 1097, 54 
Tex.CivApp. 419. 

1. U.S.—Chicago & N". W. Ry. Co 
V, Nye-Schneider-Fowler Co, 43 S. 
Ct 55, 260 U.S. 35, 67 L.Ed 115, 
modifying Nye-Schneider-Fowler 
Co V. Chicago & N. W. Ry. Co, 
179 NW- 503. 105 Neb. 151—Yazoo 


& Mississippi Val R Co. v. Jack- 
son Vinegar Co, Miss, 33 S.Ct. 
40, 226 U.S. 217, 57 L. Ed. 193 
10 C J. p 5S2 note 49. 

Excessive and unreasonable penalty 
as rendering statute invalid see 
infra § 480. 

Invalidity of statute as applied to 
case in which the claim is m ex¬ 
cess of damage suffered see infra 
§ 476- 

Statutory provisions as not violating 
due process of law clause see C J 
S title Constitutional Law § 640, 
also 10 CJ. p 582 note 49. 
Statutory provisions as not violating 
equal protection of law clause see 
C.J.S. title Constitutional Law § 
548, also 10 C.J p 582 note 49, 
12 C J, p 1176 note 15. 

Such a statute is invalid, however, 
if It is made applicable to railroads 
only and not to all common carriers. 
—Seaboard Air Lme Ry. Co. v. Si¬ 
mon, 47 So. 1001, 56 Fla. 545, 20 L. 
R.A.NS, 126, 16 AnnCas. 1234 

Purpose of statute 

(1) “The object of statutes of this 
kind IS not to penalize the earner 
for refusing to pay claims within 
the time required, whether just or 
unjust, but the design is to bnng 
about a .prompt investigation and 
pajrment of all proper clnimgi. The 
penalty is intended to make the car-^ 
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rier prompt in the discharge of its 
duties and to allow to the owner of 
the goods compensation for the trou¬ 
ble and expense of a suit which 
the unreasonable delay and refusal 
of the carrier to pay has made nec¬ 
essary. In such cases penalties may 
be made cumulative in order to make 
it to the interest of the carrier to 
perform its duty.”—Beckler Produce 
Co. V American Ry Express Co., 246 
SW. 1, 2, 156 Ark. 296, 26 A.L.R. 
1197. 

(2) Other considerations involved 
see 10 CJ. p 582 note 48 [a]. 

2. Ark —Beckler Produce Co v. 

American Ry. Express Co, supra. 

10 C.J. p 582 note 50 

3. Ark —^Beckler Produce Co. v. 
American Ry. Express Co., supra. 

10 C.J. p 582 note 51 

4. U.S.—Charleston, etc., R. Co. v. 
Vamville Furniture Co, 35 S.Ct. 
715, 237 US. 597, 59 L.Bd. 1137. 
reversing 79 S.E 700, 98 S.C. 63. 

10 C J. p 582 note 52. 

5. La.—^Daniel v. Louisiana Ry. & 
Nav. Co., 100 So 684, 156 La. 467. 

10 C.J. p 582 note 54. 

To some extent remedial 

It has been said, however, that 
such statutes although penal, are 
remedial to the extent that they 
were enacted to meet a hurtful pol¬ 
icy of delaying payment.—Evans v- 
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creature of the statute, can be imposed only when 
all the statutory conditions exist.® 

It is essential to recoverj" of the penalt 3 ' that 
the shij>p'er show a failure on the part of the car¬ 
rier to adjust or pay the claim within the time 
prescribed h\' the statute." The right to recoverj-, 
however, is not dependent on the value of the ship¬ 
ment,® nor is it of axiy importance in what partic¬ 
ular manner the loss was caused, whether h^' con¬ 
version or otherwise.® Wliere the statute imposing 
the penalty docs not designate the place of payment, 
the carrier, as debtor, must find claimant and ten¬ 
der the pajTncnt to him within the statutory peri- 
od.iO 

A party otherwise entitled to the penalty may, by 
his own conduct, estop himself from 2 Lny right 
thereto-il 

Doubtful claim refused in good faith. Notwith¬ 
standing that a judgment is subsequent^ recovered 
for the full amount of the claim, it has been held 
that where the circumstances were such as to raise 
a fair doubt concerning the legality and justness 
of die claim, and payment was declined in good 
faith on that ground, the carrier is not liable for 
the penalty.^® 


§ 475- ’ Requisites and Sufficiency of 

Claim 

It is essential to the recovery of the penalty from the 
carrier for its failure to adjust a claim within the pre¬ 
scribed time, that there be strict compliance with the re¬ 
quirements of the statute in relation to the claim. 

To authorize a recovery of the penalty imposed 
on carriers for failure to adjust claims for loss of, 
or injury to, goods, within a designated time, there 
should be a strict compliance with the requirements 
of the statute m relation to the claim Where the 
statute requires a filing of the claim, while the mail 
may be used as an agency for communication, it 
is essential that there be a delivery for filing and 
a receipt of the claim by the carrier’s agent and 
a mere verbal claim will not be sufficient,un¬ 
less, as may be done, this requirement of the stat¬ 
ute IS waived i® The claim should show its nature 
and amount and the person to whom due.^*^ Ordi¬ 
narily a claim containing such matter will satisfy 
the requirements of the statute so far as the con¬ 
tents are concerned, without the attachment there¬ 
to of the freight bill, or the receipt and the bill of 
lading; and it is unnecessary that the claim be in 
any particular form, or attested to, or accompanied 
by proof of its validity,^® although if the statute so 
requires, the claim must contain an itemized state¬ 
ment of the property injured and must be sworn 
to.l9 


Atlantic Coast Line R- Co., 95 SB 
335, 109 S C. 130. 

& Ala.—^Louisville & N. R. Co. v 
Farmers’ Produce Co,, 85 So, 57S, 
17 AlaApp. 388. 

Ark.—Simmons v. American Ry. Ex¬ 
press Co., 227 S.W. 414, 147 Ark. 
339. 

NC.—Watkins v. American Ry. Ex¬ 
press Co., 130 S.E. 305, 190 N.C. 
605. 

10 C J. p 582 note 55. 

7. N C,—Watkins v. American Ry 
Express Co., supra. 

8. Ark.—Simmons v. American Ry. 
Express Co., 227 S.W. 414. 147 
Ark. 339. 

a. S.C.—Wilson, etc. v. Atlantic 
Coast Lme R. Co, 60 S.E. 663, 79 
S.C. 198. 

lOL S C.—^Berley, etc. v. Columbia, 
etc.. R. Co, 64 SE. 397, 82 SC. 
232. 

10 C.J. p 583 note 57. 

IL S.C—Andrews v Atlantic Coast 
Line R Co., 82 SE. 403, 98 S C 
212 

10 C.J p 582 note 58. 

Acceptance of order in lien of money 
Wliere in an action for loss on 
freigrht and penalty for nonpayment 
within forty days, it appeared that 
pla in t iff s had received and retamed 


an order, in lieu of money, without 
objection until after the penalty had 
accrued, they were estopped to claim 
the penally —Andrews v. Atlantic 
Coast Line R. Co., 82 S E 403, 98 S 
C. 212. 

12. Pla—Atlantic Coast Line R Co 

v. Parris & Co, 149 So. 561, 562, 

111 Fla. 412 

“In the case at bar, the record 
shows that the facts surroundingr 
the occasioningr of the loss and dam¬ 
age sued for were such as to raise 
a fair doubt concerning the legality 
and justness of the plaintiff's claim, 
and that the carrier declined the 
payment of the claims in good faith 
m reliance upon its contention that 
under the facts of the case, it was 
not liable at all. To apply the stat¬ 
utory penalty of 50 per centum per 
annum interest, under the circum¬ 
stances shown here, would in effect 
deny to the carrier the right to liti¬ 
gate the validity of a claim, which 
under the law it was in duty hound 
not to pay, if the facts did not war¬ 
rant payment. Such dispute of fact 
could only be settled by a trial of 
It in a judicial tribunal where the 
issues regarding it could be made 
up and settled. In the absence of 
any flaim or showing of lack of 
good faith on the part of the car¬ 
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rier, in taking the course that it 
did in declining to pay without an 
adjudication of its liability, we can¬ 
not say that the application of the 
statutory i)enalty would be warrant¬ 
ed ”—Atlantic Coast Line R. Co. v. 
Fams & Co., supra, 
la. Ala—^Louisville & N. R. Co. v. 
Farmers' Produce Co, 85 So. 578, 
17 AlaApp. 388 

La.—^Daniel v. Louisiana Ry & Nav. 

Co, 100 So. 684. 156 La. 467 
14. N C —F. Eagles & Co. v. 
East Carolina Ry., 113 S E. 512, 
184 NC. 66. 

15- NT C —^Thompson v. Southern 
Express Co.. 61 SB 182, 147 NC.‘ 
343 

S C —King V. Atlantic Coast Line R., 
68 S.E 769. 86 SC 510. 

10 C J. p 582 note 60. 

16. S C —Goldstein v. Southern R. 
Co., 61 SE 1007, 80 S.C. 522. 

10 C.J. p 5S2 note 61. 

17. S.C —King V. Atlantic Coast 
Line R. Co., 68 S.E. 769. 86 S.C. 
510. 

18- S.C—^Hawes v. Southern B. Co., 
53 SE 285, 73 SC 274. 

10 C.J. p 583 note 63. 

19- Ala—Louisville & R. R Co. v. 
Farmers’ Produce Co., 85 So. 578, 
17 AJLa-App. 388. 
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The claim must be filed with the agent at the 
place designated by the statute, such as with the 
agent at destination,20 unless there is a waiver of 
strict compliance with the statute^l or facts excus¬ 
ing a literal compliance therewith,-^ where 

the consignor of a shipment fails to file his claim 
with the carrier at the place where the shipment 
originated, as required of the consignor by the stat¬ 
ute, he cannot recover the penalty incurred by^ the 
carrier by its failure to settle the claim for loss of 
the shipment within the time prescribed by the stat¬ 
ute 23 

The claim must be delivered to the carrier with¬ 
in the rime specified by the statute.24 Under some 
statutes, a claim for the loss of goods may be filed 
after the lapse of a reasonable time for the arrival 

thereof.25 

It is not essential that claimant should demand 
interest; and, where claimant sues for the actual 
amount of damages, without interest, on account of 
the amount claimed, he is entitled to recover the 

penalty.26 

§ 476. Necessity of Recovering Judg¬ 

ment for Fun Amount of Claim 

Although there is some contrary authority, It is gen¬ 


erally essential to the recovery of the penalty that the 
plaintiff recover judgment for the full amount of the 
claim filed; but it is not necessary that this be by inde¬ 
pendent action. 

If the statute so requires, it is essential to the re¬ 
covery- of the penalty imposed on carriers for fail¬ 
ure to adjust claims for loss of, or injury to, goods, 
within a designated time, that plaintiff recover 
judgment for the full amount of the claim filed.^* 

In other words, the penalty cannot be recovered 
until and unless the full amount claimed is recov¬ 
ered, either in a different action or in the same ac- 
tion.2S Although there is some authority to the 
contrary,^® this condition to the imposition of the 
penalty has been held applicable even independent 
of express statutory provision,20 especially where 
the claim, as presented, was largely in excess of the 
amount subsequently recovered ;3i indeed, it has 
been held that a statute imposing a penalty for fail¬ 
ure to pay a claim would be invalid as applied to 
the situation where the shipper’s demand was in ex¬ 
cess of the actual loss suffere<132 

Some decisions have insisted on a literal compli¬ 
ance with the rule requiring the recovery to equal 
the amount of the claim, and have barred recovery 
of the penalty even though the claim exceeded by 


aa N.C—B F. Eagles & Co. v. 
East Carolina Ry., 113 S.E 512, 
184 N.C. 66. 

10 C J. p 583 note 65. 

Agent at destinatioiL 

(1) The filing of a claim with an¬ 
other officer of the earner, and a 
forwarding of the same by such offi¬ 
cer, in the discharge of his duties 
to the agent at the destination of 
the freight, is not a filing with the 
agent at point of destination.— 
Brown v. Southern R. Co., 51 S.E 
151, 71 S C. 273. 

(2) Failure of consignee to file 
claim for loss with the agent at the 
point of destination precluded recov¬ 
ery by him of the statutory pen¬ 
alty although claim was properly 
filed at place to which it would have 
been forwarded had it been filed in 
accordance with statute.—Daniel v. 
Louisiana Ry & Nav. Co., 100 So. 
684, 156 La. 467. 

(3) Other applications of rule see 
10 C J. p 583 note 65 [a]. 

21- S C —King v. Atlantic Coast 
Line R. Co, 68 S.E. 769, 86 SC 
510. 

10 C.J. p 583 note 66. 

22. SC—Sumter Pipe, etc, Co. v. 
Atlantic Coast Line R. Co., 73 S. 
E 770, 90 SC. 376. 

10 C J p 583 note 67. 

2^ N C.—^Hamlet Grocery Co. v 
Southern R. Co., 87 S.E. 57, 170 
N.C. 24L 


24b Ala.—Louisville & N. R. Co v. 
Farmers' Produce Co., 85 So. 578, 
17 AlaApp. 388. . 

25w S C.—Bullock V. Charleston, 

etc., R. Co, 64 SB 234, 82 S.C. 
375, 

26- SC.—Abrams v. Columbia, etc, 
R Co., 53 S.E. 819, 73 SC. 542. 

27- NC.—Watkins v. American Ry 
Eicpress Co., 130 S.B. 305, 190 N.C 
605. 

S.C—^Byrd v. Atlantic Coast Line R, 
Co, 90 SE. 181. 106 S.C. 1. 

10 C J. p 583 note 7L 
Reason, for statutory provisiou 

(1) “The proviso . . . that the 

plaintiff cannot recover the penally 
for a refusal to i>ay the amount of 
loss or damage to freight unless the 
full amount of the plaintiff's claim 
IS recovered is based upon the 
ground that the plaintiff should 
know the amount of such loss and 
damage, and that if he demands 
more than a just amount, the de¬ 
fendant js not to be penalized for 
refusing to pay an unjust claim"— 
Tilley v. Southern Ry. Co, 90 S.E 
309. 310, 172 N C, 363. 

(2) Other statements see 10 CJ. 
p 583 note 71 Cal. 

Claim for nupaid freight and feed 
charges 

It has been held, without refer¬ 
ence to the statutory requirement 
that the entire amount of the claim 
be recovered m order for the penalty 
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I to apply, that where the shipper filed 
I a claim for the value of a horse 
lost m shipment plus the cost of 
the freight and feed bill to the point 
of destination, and he -was not en¬ 
titled to recover such freight and 
feed charges because he had not 
paid therefor, he could not recover 
the statutory penalty—Southern Ry 
Co V. Kimball, 88 SE 14, 103 S.C. 
365 

Where amount sued for is less 
than amount of claim jfiled, the pen¬ 
alty cannot be recovered —^Ray v. 
Southern R. Co., 77 SB. 1012, 94 S 
C 303. 

26. SC—Sauls-Baker Co. v Atlan¬ 
tic Coast Line R. Co, 96 SE 118, 
109 S C. 285. 

29. Miss —^Mobile, etc, R Co. v. 
Brandon. 53 So 957, 98 iwrigM 461, 
42 LRA,NS., 106 
10 CX p 584 note 73 

3a Ark—Simmons v American Ry. 
Bxpress Co., 227 S.W. 414, 147 Ark. 
339. 

31- U S —St Louis, etc., R Co. v. 
Wynne, Ark.. 32 S.Ct. 493, 224 TJ. 
S 354. 56 LEd. 799. 42 L.RJL,N. 
S, 102—Stupeck v Union Pac. R. 
Co., D.COhio, 200 P. 192 

10 C.X p 584 note 72. 

32- U S —St Louis, etc., R Co v. 
Wynne, Ark, 32 S Ct. 493, 224 U S. 
354. 56 L.Ed. 799, 42 I4.RA-,N.S.. 
102 . 
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only a few cents the amount subsequent^ recov¬ 
ered other cases, however, have applied the doc¬ 
trine of “De minimis non curat lex” to excuse an 
excess of a small sum and have allowed a recovery 
of the penalty notwithstanding.^^ Where damages 
to the amount claimed are proved, the reduction of 
the amount by a valid counterclaim for charges is 
not m contemplation of law a failure to recover the 
full amount oi the claim.35 That the damage ex¬ 
ceeded the sum claimed will not bar a recovery of 
the penalty.36 

Although the statute makes a recovery of judg¬ 
ment for the amount claimed essential to the recov¬ 
ery of a penalty, the consignee may sue for the pen- 
alt 3 ', if the time has elapsed without adjustment 
of the daim, at the same time that he sues for loss 
or damage to the property, and is not required to 
institute an independent action for damages.^'^ 

§ 477. ' Effect of Settlement of Claim 

There is a conflict of authority as to whether settle¬ 
ment of the claim prevents recovery of the penalty, in 
view of statutory provisions that no penalty is to be 
imposed unless the consignee ''recover” the full amount 
claimed. 

Under statutes vrhich provide that no penalty for 
failure to pay a claim for loss of, or injury to, 
goods, within a specified time, is to be imposed, un¬ 
less the consignee "recover” the full amount claim¬ 
ed, it has been held in some cases, that a settlement 
of the claim, even though after the time allovred 
therefor has expired, has the effect of preventing 
recovery of the penalty.^S This view is expressly 
disapproved in other cases which hold that the pen¬ 


alty provided for by the statute may nevertheless 
be recovered.^® 

§ 478- Who May Sue and Who Liable 

The purchaser of goods shipped, with sight draft 
against the bill of lading, may be entitled to sue for the 
penalty as the "consignee aggrieved ” A carrier, on 
whose line the loss or injury did not occur, is not liable 
for the penalty, but liability rests with the carrier at 
fault. 

The purchaser of goods shipped to the consign¬ 
or’s own order, with sight draft against the bill of 
lading which provided that the purchaser should 
be notified of their arrival, is the '^consignee ag¬ 
grieved” within the statute giving such person a 
right to recover a penalty for failure to adjust, 
within the statutory period, a claim for nondelivery 
of goods.4® 

Receivers of a railroad company, appointed by a 
federal court, are subject to the penalty when sub¬ 
jected by a statute to the duties, habilities, and re¬ 
strictions arising from the operation of the road.4l 
Where the bill of lading under which the goods 
vrere shipped stipulates that no carrier shall be lia¬ 
ble for loss or damage not occurring on its own line, 
no penalty can be recovered from a connecting car¬ 
rier on whose line the loss or injury did not oc¬ 
cur and independently of such provision in the 
bill of lading, if the statute penalizes a carrier for 
failure to adjust a claim for damages for loss of, or 
injury to, goods while in its possession, no penalty 
can be imposed on a carrier who has never.received 
the goods.^3 The earner liable for the penalty is 
the one originally at fault^^ 


33. Ark.—Simmons v. American Ry. 
Rxpress Co., 227 S.W. 414^ 147 Ajrk. 
339. 

Excess of live c«D.ts 
Ark.—Simmons v. Amerlcaii Ry. Ex¬ 
press Co., 227 S.W. 414, 147 Ark. 
339. 

34. S.C.—Evans v. Atlantic Coast 
Line R. Co., 95 SJEL 335, 109 S. 
a 130. 

10 aj. p 583 note 71 [ej. 

Eeviailons exensed 

(1) Four cents.—Evans v. Atlan¬ 
tic Coast lane R. Co.. 95 S.E 335. 
109 S C. 130. 

(2) Half a cent.—Weinberg- v. At¬ 
lantic Coast Lme R. Co., 65 S.E. 637, 
S3 S.C. 470—B & M. White Laundry 
Co V. Charleston, etc, R. Co., 65 S. 
E. 239. 83 S.C. 209. 212, 18 Ann.Cas. 
690. 

35- S.C.—Byrd v. Atlantic Coast 
Line R. Co. 90 S E. ISl, 106 S.C 1 

36. SC—^Netherland v. Charleston, 
etc, R. Co, 60 S.E 927, 79 S.C. 
368 

Xntexest 

Where addition of interest raises 


the recovery above the amount of 
the claim, the penalty may be recov¬ 
ered.—^B. & M. White Laundry Co v. 
Charleston R. Co., 65 SE. 239, 83 
S.a 209. 

37- S.C.—Sauls-Baker Co. v. Atlan¬ 
tic Coast Line R. Co., 96 SE 118, 
119, 109 S a 285. 

10 C J- p 584 note 74. 

Plamtift "may sue for the penalty 
and for the amount claimed in sep¬ 
arate actions Cas they are separate 
causes of action) or m the same ac¬ 
tion. ... The only dependence 
of the one action upon the other is 
that the penalty cannot be recovered 
until and unless the full amount 
claimed is recovered, either in a 
different action or in the same ac¬ 
tion, and therefore the trial of the 
cause of action for the penalty must 
either accompany or follow the trial 
of that for the claim”—Sauls-Baker 
Co V. Atlantic Coast Line R. Co., 
supra. 

38- S C.—Best V. Seaboard Aj.r Line 
R Co., 52 S.E 223, 72 S.C. 479. 

10 C.J. p 584 note 75. 
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39- N" C. — Albritton v. Atlantic 

Coast Line R Co, 62 S E. 597, 
598, 148 N.C. 485, disapproving 

Best V. Seaboard Aar Line R. Co., 
52 SB 223. 72 SC 479. 

10 C J. p 584 note 76 

40- S.C —^Brown v Atlantic Coast 
Line R. Co., 74 S.E, 754, 91 S.C. 
377. 

41- S.C.—Huguelet v. Warfield. 65 
S.E. 985. 84 S.C. 87. 

42- S.C —^McMeekm v. Southern R. 

Co. 67 SE. 745. 85 SC 381— 

Moody V. Southern R. Co., 60 S. 
E 711. 79 SC. 297—Venning v. 
Atlantic Coast Line R. Co., 58 S. 
E 983. 78 S.C. 42. 125 Am.S.R. 768, 
12 LRA,N.S, 1217. 

43- La —Stothard v. Louisiana R., 
etc, Co., 53 So. 658, 127 La. 383. 

SC.—Smith V Southern R. Co., 71 
SE 989, 89 S.C. 415—^Burress v. 
Atlantic Coast Line R. Co, 60 S. 
E 692, 79 S.C 250. 

10 C J. p 584 note 80. 

44L La —Stothard v. Louisiana R., 
etc., Co., 53 So. 658, 127 La. 383. 
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§ 479- ■ Actions 

The usual rules as to actions for penalties apply. 

An action to impose a statutory penalty on a car¬ 
rier for failure to pay for loss of, or mjury to, 
goods is governed by the ustial rules as to actions 
for penalties, as discussed in the CJ-S. title Penal¬ 
ties §§ 7—18, also 25 CJ. p 1181 note 46-p 1213 
note 78. 

Jurisdiction and venue A cause of action against 
a railroad company for the statutory penalty, for 
failing to adjust a claim for loss of goods within 
the period prescribed by statute, arises at the point 
of destination, where the company fails to adjust 
the claim.^® 

Pleading^ In a suit against a carrier for the col¬ 
lection of a penalty under a statute providing for 
the recovery of a penalty as well as damages, the 
shipper may be allowed to amend so as also to sue 
for the damages, the amount of which had been 
agreed on by the parties, inasmuch as such amend¬ 
ment does not affect the clairti, the burden on plain¬ 
tiff, or any defense which cotdd be introduced by 
the carrier.^® 

Evidence^ In an action by the shipper to recover 
the statutory penalty for failure of the carrier to 
adjust his claim within the required time, the bur¬ 
den is on plaintiff, on demal of liability by the car¬ 
rier, to make out bis case.^'^ The shipper must 
prove the time when he filed his daim.^® 

In an action against a carrier for loss on freight 
and for a penalty for nonpayment within forty 
days, evidence of defendant's dealings with other 
claimants is properly exduded but it is error to 
exclude evidence of former des*lings between the 
parties.®® 

Trial, Whether or not the freight daim agent of 


a carrier who passes on claims and either rejects 
them or orders them paid has authority to adjust 
a freight claim and communicate the decision to 
daimant, so as to make his statement binding on 
the carrier, is a question for the jury.^i A verdict 
that the shipper was not entitled to the penalty may, 
as a matter of law, be set aside where the finding 
on another issue entitled him to such penalty.®^ 

§ 480. Amount of Penalty 

The reasonableness of the penalty is primarily for 
the determination of the legislature, but the courts may 
declare an excessive penalty invalid. 

The reasonableness of a penalty for the failure to 
adjust a daim for loss of, or injury to, goods, with¬ 
in a specified time, is primarily for the judgment of 
the legislature, and courts will not interfere with 
its discretion as long as it keeps within the reason¬ 
able scope of its powers,®^ A statute imposing a 
penalty of fifty per cent per annum interest on the 
principal sum of a claim for freight lost or damaged 
by a earner, on the earner’s failure to pay the 
daim within sixty days from its presentation, is not 
so exorbitant and unreasonable as to render the 
statute unconstitutional.®^ However, a statute pro¬ 
viding for a continuing daily penalty of two dollars 
for refusal to settle a claim after a specified time is 
unconstitutional because exorbitant and unreason¬ 
able, for the reason that it leaves it to the discre¬ 
tion of the owner of the goods to increase the pen¬ 
alty by delaying his suit indefinitely within the pe¬ 
riod of the statute of limitations.®® It has also 
been held that a statute allowing an attorney's fee 
for daimant on appeal, if plaintiff secures more 
than the amount tendered, is unfair and unreason¬ 
able where the carrier is successful on appeal in 
securing a reduction of the recovery, even though 
the recovery, when so reduced, exceeds the amount 
tendered in adjustment of the daim.®® 


45^ SC.—Smitb v Soutbem R- Co, 
65 S.E. 1029, S4 SC- 167. 

46. NC —Jarrett Stationery Co. v. 
Southern Express Co., 67 SE- 759, 
152 NC. 342. 

47- N C.— Watlrina v. American Ry. 
Express Co.. 130 SE. 305, 190 N 
a 605. 

48- N.C—Watlrins V, American Ry. 
Express Co., supra. 

49- S G.—Andrews v. Atlantic Coast 
Line R. Co., 82 SE. 403, 98 S.C. 
212 . 

50- S C.—Andrews v. Atlantic Coast 
Line R Co., supra. 

51- S C.—^Tenhet v- Atlantic Coast 
Line R. Co., 64 S.E. 232,. 82 SC. 
466. 


52. FensOty warranted without sab^ 
missioiL of issue 

In action for dsmsg^e to shipment 
and for penalty for delay m pay¬ 
ment of damag:e, the action of the 
court m settinsr aside a second spe¬ 
cial verdict that plamtiff was not 
entitled to penalty was proper, 
where, in answer to first issue, the 
jury found the full amount of the 
flamacre claimed had been sustained, 
since plaintiff’s nght to the penalty 
followed as a matter of law the ffnd- 
mg that plaintiff had sustained the 
<iaTOflge claiTned, and the court would 
have been warranted in adding^ the 
penalty to the amount of such dam¬ 
age without submitting the issue.— 
Hussey v. Atlantic Coast Line R. 
Co.. 110 S.E. 599, 183 N.C 7. 

53. Ark.—Beckler Produce Co. v. I 
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American Ry. Express Co. 246 S 
W. 1, 156 Ark 296, 26 AJLR. 1197 
10 C.J. p 584 note 86. 

54- Fla.—Atlantic Coast Line R Co 
V. Coacbman. 52 So. 377, 59 Fla. 
130, 20 Ann.Cas 1047. 

55- Ark.—Southern Express Co. v. 
Couch, 249 S.W. 559, 157 Ark. 604 
—American Ry. Express 'Co. v 
Bratton, 247 S.W. 379, 158 Ark 639 
—^Beckler Produce Go. v. Ameri¬ 
can Ry Express Co., 246 S.W. 1, 
156 Ark. 296, 26 A.L.R. 1197. 

56. U.S.—Chicago & N. W. Ry. Co. 
V. Nye-Schneider-Fowler Co., 43 S. 
CL 55. 260 TJ-S. 35, 67 L.Ed. 115, 
modifying Nye-Schneidei>Powler 
Co v. Chicago & N. W Ry. Co., 
179 N.W. 503, 105 Neb 151. 



§ 480 


CABmEBS 13 C. J. S. 


Under a statute prcscnhing a fixed penalty for 
each day the carrier refuses to adjust a claim be¬ 
yond a specified time, the amount recoverable as 
the penalty is not dependent on the value of the 
shipment.^* 

§ 481. Failure to Post Transportation Rates 

There must be a compliance with statutory require¬ 
ments in order for an aggrieved party to recover a statu¬ 
tory penalty for failure to post transportation rates. 

statute which imposes a penalty- on railroad 
companies for failure to post rates of transporta¬ 
tion at their stations, provided a notice of the vio¬ 
lation and a demand for reparation be served on it, 
is intended to afford compensation for injuries and 
wrongs suffered as a result of the carrier’s failure 
to post rates as rcquired.^^ Under the provision of 
this statute as to the notice required to be given 
to the carrier, a notice which fails to state how 
claimant was injured by failure to post rates, the 
extent of his grievance, and the damage occasioned 
thereby is fatally defective.®^ WTiere it is made the 
duty of the railroad commission to fix the rates, 
there can be no violation of the statute by the car¬ 
rier before the commission has complied with the 
statutory requirements which include a delivery of 
a cop 3 ’ of the schedule of rates to the earner to be 
affected thereby.®^ 

If the statute provides that the penalty' shall be 
recovered ‘‘by the party aggrieved,” only a person 
injuriously affected by the noncompliance with the 
statute may recover the penalty. 

In an action to recover the penalties provided 
for by this class of statutes, it is essential to allege 
ail the facts necessary tb show a case falHng within 
the terms of the statute.®^ 

§ 482. Refusal to Trace Freight and Give In¬ 
formation 

It is within the power of a state, as to intra-state 
shipments, to require carriers to trace lost or damaged 


freight and to give information concerning the same, 
under a penalty for failure to do so 

A state, under its power to regulate and control 
common carriers may, by statute, require carriers 
to trace freight which may have been lost or dam¬ 
aged, and to give information to the shipper con¬ 
cerning the same, under penalty of liability for the 
freight lost, damaged, or destroyed.®^ An action 
to enforce the carrier’s liability under such a stat¬ 
ute is in the nature of an action for a penalty,®^ 
and not one based on the contract of transporta- 
tion.®® Since the enactment of the Carmack 
amendment, state statutes authorizing the recovery 
of a penalty for defaults of such a character can 
ha\^ no application in case of an interstate ship¬ 
ment.®® Even without regard to that enactment, 
they are invalid so far as they relate to interstate 
shipments, since they do not constitute a reasonable 
police regulation in aid of interstate commerce, but 
are a direct and immediate burden thereon. ®7 

A statute prescribing a penalty for failure of the 
carrier to furnish information as to freight, includ¬ 
ing the name of the company responsible for the 
delay in shipment, although intended to embrace 
delay in shipments over connecting lines, is not lim¬ 
ited to such lines so as to have no application to a 
shipment made over a single continuous line.®® 

Where recovery is limited by the statute to the 
value of the freight lost, damaged, or destroyed, 
and the right of action is confined to the shipper, 
the consignee, or an assignee, an action under the 
statute is not a qui tarn action to recover a penalty, 
within the statute of limitations applicable to that 
class of actions.®® 

In an action to enforce the carrier’s liability un¬ 
der statute for failure to trace freight and fur¬ 
nish the requisite information, evidence that de¬ 
fendant carrier delivered the freight in question to 
the next connecting line in good order is not ad¬ 
missible, because the act by its terms applies even 
where, imder the contract of shipment or by law. 


57- Ark.—Simmons v. American 
Ry Repress Co., 227 SW. 414, 147 
Ark. 339. 

58. Ark.—Arkansas & L R Co. v. 
Hams, 36 S W. ISS. 62 Ark 452 

59- Ark—>\rkansas & L. R. Co. v 
Hams, supra. 

10 C J p 585 note 90. 

60l sc—^J ohnson v. Seaboard Air 
Line R. Co. S.E. 644, 73 SC. 
36 

10 C J. p 5S5 note 91. 

51. Ark—Arkansas & L. R. Co v 
Hams. 36 S W. 1S6, 62 Ark. 452 
S.C.—Jolmson v. Seaboard Air 


Line R. Co, 52 SE. 644, 73 S C 
36. 

10 C,J p 585 note 92. 

6^ Ga—^Davis v. Seaboard Air-Line 
R Co, 71 SE. 428, 136 Ga 278 
—^^IcCall V. Central of Georgia 
R Co, 48 S.E 157. 120 Ga 602 

64- Ga —Seaboard Air Line R Co. 
V- Davis, 77 S.E 803, 139 Ga. 547 

65- Ga.—^McCall v. Central of Geor¬ 
gia R Co, 48 SE 357, 120 Ga 602 
—^Faikas V. Georgia Southwestern, 
etc. R Co, 87 SE. 160, 17 Ga. 
App. 403 

10 C.J. p 585 note 99 [aj. i 
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66. S.C.—Meetze v. Southern Ex¬ 
press Co 74 SE 833. 91 S C 379 
Effect of Carmack amendment on 
state statutes relating to penalties 
generally see supra § 453. 

67- U.S—Central of Georgia R. Co. 
V. Murphey. 26 S Ct. 218, 196 US. 
194, 49 LEd 444. 2 Ann Cas 514. 
reversing 43 S E 265. 116 Ga. S63, 
60 LRA. 817. 

S C —^McCutchen v. Atlantic 
Coast Line R. Co, 61 SB. 1108, 
81 S.C 71. 

69- Ga —Seaboard Air-Line R. Co. 

V. Davis. 77 S E. 803, 139 Ga. 547. 
10 C J. p 585 note L 
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the responsibility of each or either carrier shall 
cease on delivery^ to the next carrier, in good or¬ 
der;^® and accordingly, it is unnecessary to allege 
such delivery in good order So it is not neces¬ 
sary to produce the contract of affreightment, and 
therefore not necessary to set it out as part of 
the petition asking for the recovery of the penal¬ 
ty 

§ 483. Noncompliance with Statutes Enacted 
to Prevent Cruelty to Animals 

A statutory penalty is recoverable from a car¬ 
rier for failure to comply with statutes relating to 
the extent of confinement of, and the care to be 
provided for, live stock in transit, see infra §§ 48-4- 
491- The carrier’s liabihty in damages to the ship¬ 
per for loss or injury resulting from noncomphance 
with these statutes is treated in § 64 c, supra. 

§ 484. Federal LrCgislation in General 

a. General rules 

b. Circumstances under which connect¬ 

ing carrier liable 

a. General Buies 

Under a federal statute, which, subject to certain 
qualifications, prohibits and penalizes the confinement 
of animals in cars for more than twenty-eight hours 
without their being unloaded for feed, water, and rest, 
the carrier is liable for the penalty, recoverable only 
by the United States, for a knowing and willful viola¬ 
tion, regardless of any agreement with the shipper modi¬ 
fying the statutory duty. The carrier's responsibility 


under the statute continues until delivery is completed to 
the consignee or to the connecting earner. 

A federal statute, 45 U.S.C.A. §§ 71-74, generally 
known as the Twenty-Eight-Hour Law, w'hich is 
remedial in its character,^^ ^nd has for its primary 
purpose the prevention of cruelty to animals while 
being transported by railroad or other means of 
conveyance,'^** by making sure that animals con¬ 
fined in cars shall not go without feed, water, and 
rest for more than a specified time/® provides, sub¬ 
ject to some limitations w'hich will hereafter be 
considered, that no common carrier other than by 
water engaged in the interstate transportation of 
cattle, sheep, swme, or other animals shall confine 
the same in cars, boats, or vessels of any descrip¬ 
tion for a period longer than twenty-eight con¬ 
secutive hours without unloading them into proper¬ 
ly equipped pens for rest, water, and feed for a 
period of at least five consecutive hours; and that, 
where it knowingly and willfully fails to comply 
with the provisions of the stature, it shall be liable 
to a penalty recoverable in a civil action in the 
name of the United States. The penalty under this 
statute is recoverable only by the United States,^® 
regardless of who may own the animals.''^ 

Compliance -with the statute cannot be waived ex¬ 
cept in the manner and on the contingencies pro¬ 
vided in the act,^^ and, hence, it is no defense to 
the carrier that the owner of the animals consented 
to a longer period of confinement,or a shorter 
period of rest,^® than that prescribed, or contracted 


TO- Ga —^Davis v. Seaboard Air-tiine: 
R. Co. 71 SE. 428, 136 Ga. 278— 
Savannah, etc, R. Co v. Elder, 43 
SE. 379, lie Ga. 942—Farkas v. 
Georgria Southwestern, etc, R. Co, 
87 SE. 160. 17 GaJLpp 403. 

71- Ga.—^Davis v. Seaboard Air-Idne 
R Co, 71 S.E. 428, 136 Ga. 278 
—^Farkas v. Georgia Southwestern, 
etc., R. Co., 87 S.E- 160, 17 GaApp 
403. 

TO- Ga.—Davis v. Seaboard Air-Lme 
R Co, 71 SB. 428, 136 Ga. 278 
—Savannah, etc., R. Co. v. Elder, 
43 SE 379, 116 Ga. 942—^Farkas 

V Georgia Southwestern, etc., R. 
Co. 87 SE. 160, 17 Ga.App. 403 

7a. US—U. S. V. Atlantic Coast 
Line R Co. Va, 173 F. 764. 98 C. 
C A 110—^Montana Cent R. Co 

V U. S. Mont., 164 F. 400, 90 C 
CA. 388. 

10 CJ. p 586 note 28. 

The federal statute is guasL-penal 
in Its nature—^Hogg v. Louisville & 
N R. Co.. 127 S.E. 830, 33 GaApp 
773. 

74. Ga —^Hogg V. Louisville & N. 

R. Co, supra. 

10 C.J. p 586 note 29. 


CoxLstructioiL 

“The Act IS to be construed to 
give effect to its humanitarian pro¬ 
visions. and as well to the excep¬ 
tions m favor of the carriers ”— 
U. S. V. Illinois Cent R. Co., La., 58 
S Gt 533, 534, reversing. C.C A., 90 
F.2d 213, certiorari granted 58 S.Ct. 
49. 302 US. 671, 82,LEd -. 

Bot for benefit of owners 

The statute is not intended for the 
benefit of the owners but, on the 
contrary, is restrictive of their 
rights.—Baltimore, etc., R Co v U. 
S., 31 S,Ct, 368, 220 US. 94. 55 L 
Ed 384. 

Ind —Cleveland, etc. R. Co. v. 
Hayes, 104 NE 581. 181 Ind 87, 
rehearing denied 103 MB 839, 181 
Ind. 87. 

10 C.J. p 586 note 31. 

Fiotection. of public health 

The statute also has in view the 
protection of the public m prevent¬ 
ing injury to the public health from 
the sale of cattle for food made ill 
and feverish by hunger, thirst, and 
exhaustion —Grand Trunk Western 
Ry Co. V. U. S.. Mich. 248 F. 905, 
161 C.C.A- 23. 


75- U S—^U S. V. Philadelphia, etc., 
R. Co., DC.Pa, 223 P 206. 

Feeding of SL-ni-nnsil^ 

Purpose of statute requiring cai^ 
Tier to feed animals at expiration 
of twenty-eight hours after they 
are received for consignment was to 
prevent express companies from 
starting animals while in their cus¬ 
tody.—^U. S. V Railway Express 
Agency, D.C NY, 10 F.Supp 259. 

76- Ga.—^Hogg v Louisville & N. R. 
Co.. 127 S.E. S30. 33 GaApp 773- 

10 C J. p 587 note 32 

77- U S.—^Baltimore, etc, R. Co. v. 
U. S. Ohio. 31 set. 368, 220 U. 
S 94, 55 L.Ed 384 

78- Ind.—Cleveland, etc., R. Co. v. 
Hayes. 104 ME 581, 181 Ind. 87, 
rehearing denied 103 ME. 839, 181 
Ind 87 

79- U S.—^Baltimore, etc, R- Co. v. 
U. S, Ohio. 31 S.Ct. 368, 220 U. 
S 94. 55 LEd. 384—U. S. v. Pow¬ 
ell, CCA.Va.. 65 F2d 793. 

SO. U.S.—U. S. V. Delaware, etc., R- 
Co. DC.N.Y, 220 P 944. 

10 C.J. p 587 note 33 [aj- 
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to assume responsibility for the required care of 
the animals.*^ 

Wtiile every confinement of animals by a carrier 
for greater than the time prescribed, unless clearly 
within the exceptions, is within the prohibition of 
the statute,*^ it is only where the carrier know’ingly 
and willfully violates the statute that it becomes lia¬ 
ble for the penalty therein specified.^^ Xhe words 
of the statute, “knowingl}^’' and “willfully,” require 
that the carrier should have failed to obey the stat¬ 
ute purposely and with a knowledge of the facts 
but it is not essential that there have been turpi¬ 


tude or moral wrong on its part.®® The word 
“knowingly” means simpl}" with knowledge of the 
facts which taken together constitute the failure to 
comply with the statute.®® The word “willfully” is 
not used as implying a vicious or evil intent,®^ as 
with a design to injure the stock,®® but as meaning 
“voluntarily” or “intentionally,”®® with a deliber¬ 
ate and conscious purpose,®® “purposely” or “ob¬ 
stinately and it is calculated to describe the at¬ 
titude of a carrier who having a free choice either 
intentionally disregards the statute or is indifferent 
to its requirements.®® The fact that the detention 


81- NT.—-Walratli v, American Ry. 
Rxpress Co., 216 N.T-S. 515, 217 
App.Div. 83- 

10 aj. p 587 note 34. 

82- IT.S—U. S- V. Philadelphia & R 
Ry. Co.. DC Pa,, 238 F. 428, af¬ 
firmed Philadelphia & R. Ry. Co 
V. IT. S., 247 P. 466. 159 aCLA 
520. 

83. U.S-—IT. S. V. Illinois Cent. R. 
Co., La., 58 set. 533, reversing, 
C.C.A., 90 F.2d 213. certiorari 

granted 58 S.Ct. 49, 302 IJ.S. 671, 

82 L-Ed. - —U.S. V. Southern 

Ry. Co.. D.C.Tenn., 1 F.2d 607— 
TJ. S. V. Boston & M. R. R., D.C. 
Mass.. 21 F.Supp. 671—XT. S. v. 
Baldwin, D C.Neb, 17 P.Supp- 789 
—XT. S. V. Chicago, St. P.. M. & 
O. Ry. Co., D.aiowa, 245 F. 179 
—XT- S. V. Philadelphia & R- Ry. 
Co., D.C.Pa., 238 F. 428, affirmed 
Philadelphia & R. Ry. Co, v. XT. S., 
217 F 466, 159 C.aA. 520- 
10 aJ. P 587 note 35. j 

Connecting earner's transportation 
beyond time limit to nearest un¬ 
loading station as constituting an 
unintentional violation see infra § 
486. 

Belivexy In accordance with c^ar 
ticket 

Where a earner delivered a ship¬ 
ment of hogs at the proper place 
accordmg to the car tickets before 
the time to unload under the Twen¬ 
ty-Eight Hour Law, which shipment 
the consignees refused to accept, be¬ 
cause the car tickets made by a con- 
nectmg earner did not agree with 
the bills of lading, which called for 
delivery at mother pomt, so that 
the time for unloadmg had expired 
before the shipment could be rede¬ 
livered, and further delay was oc¬ 
casioned by the refusal of another 
connecting carrier to accept ship¬ 
ment after government inspector had 
ordered it unloaded for rest and 
feed, no liability could be imposed 
on It since there was no willful dis¬ 
obedience of the act, or even neg¬ 
ligence —S. V. Allentown Ter¬ 
minal R. Co., D.C.Pa., 256 F. 855. 


84. XJ.S—U. S V. Southern Ry, Co. 

D C.Tenn . 1 F 2d 607. 

10 C J. p 587 note 37. 

Aet of employee of another company 

In action against railroad com¬ 
pany for penalty for violating Twen-1 
ty-Eight Hour Law, tram dispatcher 
of another railroad company, whose 
tracks were used by defendant, must 
be treated as defendant's agent, 
where movement of defendant's 
trains was governed by such dis¬ 
patcher.— TJ» S. V. Chicago, St P, 
M. & O. Ry. Co.. DC.Iowa. 245 F. 
179. 

Congestion in yards 

A earner is deemed know'ingly and 
willfully to have violated the act 
where it has knowledge that delays 
are imminent because of yard con¬ 
gestion at the terminal point, and 
that the margin of safety is small, 
but nevertheless deliberately takes 
the nsk of delivering the animals 
within the prescribed time.—XT. S. v 
Philadelphia & R. Ry Co.. Pa, 247 
F. 469, 159 C.aA. 523—Philadelphia 
& R. Ry. Co. V. XT S, Pa, 247 F. 466, 
159 C.CA. 520, affirmed. D.C, U. S. 
V. Philadelphia & R. Ry. Co., 238 F. 
428. 

Bestxicted termiTisi.i facilities 

Where railroad company, knowing 
that margin of safety was small, 
elected to transport shipment of 
live stock without unloading for 
food, etc., and unloading of two of 
cars was delayed, because con¬ 
signee’s terminal facilities would 
only accommodate limited number of 
cars, and engine departed after plac¬ 
ing on siding all cars it would hold, 
it has been held that company 
must, as to such cars delayed, he 
deemed to have knowingly and will¬ 
fully violated the Twenty-Eight 
Hour Xiaw—XT. S. v. Philadelphia & 
R. Ry Co., Pa. 247 F. 469. 159 a 
CJL 523. 

Mere omissioii with knowledge of 
the facts is not enough. The pen¬ 
alty may not be recovered unless 
the earner is also shown “willfully** 
to have failed —XT. S. v. Illinois 
Cent R. Co., La., 58 S.Ct. 533, re¬ 
versing, C-CJV., 90 F.2d 213. certio- 
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ran granted 58 S.Ct. 49, 302 XT S 671, 
82 L.Bd -. 

85- U.S—^tr. S. V Baldwin. DC. 
Neb. 17 F.Supp. 789 

86- XT S — Oregon-Washingrton R, 
etc., Co. V XT. S, Idaho. 205 F 337, 
123 C C.A. 471—St. Louis, etc, R. 
Co. V. U. S, CaL. 169 F. 69. 94 
CaA. 437. 

10 CJ. p 587 note 38. 

Time of prior confinement 
Knowledge by the carrier of the 
length of time the stock has been 
confined on prior lines will ordi¬ 
narily be imputed to it, since it has 
the duty to make reasonable inquiry 
of such fact in order to avoid a 
violation of the statute—New York 
Cent. etc. R. Co, v TJ S, N.T, 203 
F 953, 122 C.C.A 255. 

10 C J. p 587 note 35 [a] (8). 

87- ITS.—Chicago & N W. Ry. Co. 
V. XT S.. Ill. 234 F 268, 148 C.CA 
170, reversed on other grounds 38 
S.Ct. 351, 246 d's. 512, 62 L.Ed. 
859. 

10 CJ. p 587 note 39. 

88- US—Chicago & N W. Ry Co 
V. U. S., Ill, 234 P 272. 148 C 
CA 174—Chicago & N. W Ry Co. 
V. U S. Ill., 234 P. 268, 148 C C. 
A. 170, reversed on other grounds 
38 S.Ct 351, 246 US. 512, 62 L 
Ed. 859 

10 CJ. p 587 note 39. 

89. Determined from tdrcnmstances 
The question of willfulness is to 

be determined from the entire cir¬ 
cumstances—Chicago & N W. Ry. 
Co. V. U S, Ill, 234 F. 272, 148 C 
CA. 174. 

90. U S —U. S. V. Southern Ry. Co , 
DCTenn, 1 P.2d 607. 

91- U.S—XT S V Illinois Cent. R. 
Co., La, 58 set. 533, reversing, 
C.C A., 90 F 2d 213, certiorari 

granted 58 SCt. 49. 302 U.S. 671, 

82 L Ed,- 

10 C.J. p 587 note 40. 

92. U S —^U. S. V. Illinois Cent R. 
Co.. La, 58 S Ct. 533, reversing. 
C C A., 90 P 2d 213, certiorari 

granted 58 SCt. 49, 302 U.S. 671, 

82 LEd.-Chicago & N. W. 

Ry. Co. V. U. S., HL. 234 F. 268, 148 
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was caused by an oversight or negligence of the 
carrier’s agents does not excuse the carrier,® ^ as 
whether the carrier knowingly and willfully failed 
is to be determined by the acts and omissions which 
characterize its violation of the statute and not 
by any breach of duty owed to it by its employees.®** 
It has been held, however, that the words “know¬ 
ingly and willfully,” as used in the statute, do not 
comprehend an unintentional oversight or simple 
negligence.®® 

To escape liability under the statute, the carrier 
is required to provide for the care of the stock un¬ 
til its duties as carrier are fulfilled by complete 
delivery®® So, where the carrier unloads animals 
prior to the expiration of twenty-eight hours, but 
fails to effect delivery or to feed and water the 
stock for a period of longer than twenty-eight 
hours, taking into account the time of the prior 
confinement on the cars, it will be liable.®^ If, 
however, the cars are delivered to the consignee 
within the time limit,®® as where they are placed at 
his siding, and notice of delivery given to him,®® 
the responsibility of the carrier under the statute 
ends, and it need not, to escape liability, provide 
further for the care of the stock. 


In case of shipment over connecting lines, the 
initial carrier remains responsible for the stock 
and for the compliance with the statute regulat¬ 
ing Its confinement until it delivers the shipment to 
the next succeeding carrier,*^ but a carrier which 
delivers the cars containing stock to a connecting 
carrier within the prescribed time is relieved from 
further responsibility.^ 

The statute does not require the carrier to main¬ 
tain any particular kind of equipment of its stock 
pens, permanent or otherwise, except in so far as 
to render them suitable for the humane purpose of 
properly feeding, watering, and resting the partic¬ 
ular shipment of stock unloaded into them.® 

It is not a defense to an action for the statutory 
penalty that the animals were not injured by the un¬ 
lawful confinement.^ 

A carrier is liable for the violation of the statute 
by a terminal company which it had selected to dis¬ 
charge its duties to the shipper and under the stat¬ 
ute.® 

b. Circimistaiices under Which Connecting Car¬ 
rier Idable 

A connecting carrier which has knowledge of the 
period of c^onfinement on prior lines is liable to the pen- 


C.C.A. 170, reversed on otlier 
grounds 38 S.Ct. 351, 246 U.S. 512, 
62 LEd. 859. 

10 C J. p 587 note 41. 

ITegligoice of yap^™s^««tor 

A railroad company, failing to 
take cattle from car, placed m yards 
for unloading, within time allowed 
hy statute, until after such time, 
“willfully*’ violated its statutory 
duty and was- liable for penalty, al¬ 
though such failure was due to its 
yar<^ master's negligence or over¬ 
sight, in failing to notify employee 
whose duty it was to unload cattle, 
regardless of whether such negli¬ 
gence or oversight was intentional 
or excusable.—TJ S. v. Illmois Cent. 
R Co.. La, 58 S Ct. 533, reversing, 
CCA, 90 F.2d 213, certiorari grant¬ 
ed 58 SCt. 49, 302 U.S. 671. 82 L. 
Ed -. 

93- US—U. S. V. Illinois Cent R 
Co., La, 58 S.Ct 533, reversing, 
CC.A, 90 P2d 213, certiorari 
granted 58 S.Ct 49, 302 US. 671, 

82 L.Ed. - 

10 C J p 587 note 36. 

94b. U S —^U. S. V. Illinois Cent R 
Co. La, 58 S Ct 533, reversing, 
CC.A, 90 F2d 213, certiorari 
granted 58 S.Ct 49, 302 U.S. 671, 
82 LEd. -. 

95- U.S—U. S. V Southern Ry. Co, 
U C.Tenn. 1 F.2d 607. 

10 C.J. p 587 note 36. 


Error in. reporting time of loacti'ngf 

(1) The carrier was not liable for 
the penalty where the unlawful con¬ 
finement was not done intentionally 
but was due to a mistake or error 
in transmitting or receiving a mes¬ 
sage reporting the time of loading, 
which led the dispatcher, whose duty 
it was to set out the cars for the 
necessary attention, erroneously to 
believe that the shipment would ar¬ 
rive within the time limit of the 
statute—U. S v. Baldwin, U.CNeb, 
17 PSupp. 789. 

(2) Other f^-K-aTTiples see 10 C-J- P 
587 note 35 [a] (1). 

96. U.S.—U. S. V. Philadelphia, etc., 
R Co., UC.Pa, 223 F. 202 
10 C J. p 588 note 43. 

Placement at Tmloading platform 
Notwithstanding cars were trans¬ 
ported to the sidmg of the consignee 
within the statutory period, the ear¬ 
ner IS liable for the confinement of 
animals in some of the cars which 
could not for some time be accom¬ 
modated because of the restricted 
facilities for unloading, since no de¬ 
livery occurred until the cars were 
placed at the proper point where 
the amnnals could be released—U. S. 
V. Philadelphia & R. Ry Co, Pa., 247 
F. 469, 159 C.CA. 523. 

97- U.S—U. S. V. Railway Express 
Agency, D.C.NT., 10 P.Supp 259— 
U- S. V Lehigh Valley R. Co., C 
aAN.J., 204 F. 705. 1 
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Failure properly to care for animals 
after unloading as continuing the 
time of confinement see infra § 
488 

98- U.S —^Missouri, etc., R. Co. v. 
U. S., Kan., 178 F. 15, 101 C.C.A. 
143 —^U. S. V. Southern Pac R. Co.. 
D C.Cal, 157 F 459. 

99- U.S.—^U S. V. Philadelphia, etc., 

R. Co., 223 F. 206, 207 

“There is neither justice nor sound 
policy to he served in extending the 
period of the responsibility of the 
carrier beyond the time of delivery, 
where there is tune left after de¬ 
livery to unload, and the earner has 
neither notice nor reasonable ground 
of expectation that the cattle will 
not he cared for as the act of Con¬ 
gress requires.”—U. S v. Philadel¬ 
phia, etc., R. Co, supra. 

1- U. S. V. Union Pac R. Co, Utah, 
213 F 532. 130 C.C A 34. 

Liability of connecting earner see 
mfra subdivision b of this section. 

2. U.S—^Missouri, etc., R- Co. v. U. 

S. . Kan.. 178 F. 15, 101 CC.A. 143 
—U. S. V. Southern Pac. R. Co., 
D C Cal, 157 F. 459. 

3. U.S —U. S. V. St. Louis, etc, R- 
Co., Ark., 177 F. 205. 101 C.C.A. 
375. 

! 4. U.S —U. S. V. Railway Express 
I Agency, I).C.N.T., 10 F Supp. 259. 

5- U.S.—^U. S. V- Union Pac. R. Co.. 
Utah. 213 F. 332, 130 CCA. 34. 
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ally if its transportation of the animals causes a total 
period of confinement in excess of the lawful limit, or 
continues a confinement already unlawful, except that it 
will not be liable if it merely transports the animals with 
all reasonable dispatch to the nearest available place 
for unloading. 

If one carrier has held stock in transit fi^r less 
than the tim^ limit and delivers is to another car¬ 
rier who continues the transportation so that the 
combined time of carnage would exceed such time 
limit, although the latter carrier may not have car¬ 
ried for the full time, it is liable if it had knowl¬ 
edge of the time consumed in carriage by the first 
carrier ® Where the initial carrier had kept the 
stock on hand without unloading for a period longer 
than that authorized by the statute when it was de¬ 
livered to the connecting carrier, the latter need not 
confine the stock for another period equal to the 
statutory limit before it will be liable for violating 
the act/ and, if it receives and continues to trans¬ 
port such stock, it will ordinarily be liable for the 
penalty prescribed, notwithstanding the initial car¬ 
rier has been prosecuted and has paid a fine for its 
own violation of the statute.* However, the mere 
receipt by a connecting carrier of live stock which 
has been continuously transported by previous car¬ 
riers for more than twenty-eight hours in violation 


of the statute does not make it liable to the penal¬ 
ty.® If the connecting or terminal carrier merely 
transports the animals with all reasonable dispatch 
to the nearest available place for unloading, no pen¬ 
alty can be imposed notwithstanding such transpor¬ 
tation causes the confinement of the stock beyond 
the lawful time,^® or continues a confinement al¬ 
ready unlawful In such case, however, it will be 
liable if it fails to exercise diligence, and to act with 
reasonable promptness in moving the car to its 
nearest unloading point and in commencing to im- 
load;i® and the failure of the earner receiving a 
shipment already confined beyond the legal limit to 
unload the stock for several hours constitutes a 
prima facie violation of the statute.^* 

§ 485. ' - EflFect of Transportation Partly 

in Foreign Country 

The Twenty-Eight-Hour Law is applicable even 
though part of the period of confinement in excess of 
the statutory limit has taken place during transit in a 
foreign country. 

Although the Twenty-Eight-Hour Law in terms 
refers to shipments from one state or territory into 
or through another state or territory, it is not es¬ 
sential to the imposition of the penalty that the 


0. U.S.—U, S. V. Northern Pac. 
Terminal Co, CCOr. 1S6 P. 947 
—^U. S. V Oregon Short Line R 
Co. CC.Idaho. 160 P. 526. 
Computation of time as including 
time animals confined by connect¬ 
ing lines see infra § 4SS 
7. US.—U S. V. Chicago, M. & St. 
P. Ry. Co.. Iowa. 250 P. 442. 162 
C.CA. 512, reversing, D.C, 234 P. 
3S6 

10 C J. p 5SS note 54. 
a U.S—U. S. V. New York Cent., 
etc. R Co.. DC.N.Y., 221 F. 1000 
10 C.J. p 5SS note 55. 

9- U.S—^Bafcer v. U S., CCA-Tex., 
284 F. 818 

10 C.J. p 588 note 56. 

XTo parUcipatioxL 

(1) A connecting earner which 
continues the transportation of ani¬ 
mals previously unloaded after an 
unlawful period of confinement by 
prior earners, m which it did not 
participate and over which it had 
no control, is not liable for the pen¬ 
alty. since the statute does not un¬ 
dertake to make one earner respon- 
«!ible for what, without its author¬ 
ization. knowledge, or consent is 
done by another cairier while the 
latter is in exclusive control of the 
shipment —^Baker v. U S, C-C.A. 
Tex. 2S4 F 818. 

(2) There is no illegality in an 
arrangement by which a railroad 
company, which owns stockyards 
and does the switdung therein, re¬ 


tains control of shipments of live¬ 
stock until they are taken from the 
yards and delivered to a connecting 
carrier, and the law does not make 
the latter responsible for care of 
the stock until so delivered—^Baker 
V. U, S., supra. 

la U.S—U. S. V. Terminal R. 
Ass'n of St Louis, CCA Ill., 296 
F. 466. 

10 C.J. p 587 note 35 [a] (7). 

11 . U.S—U. S. V. Cleveland, C, C 
& St L. Ry. Co, DCOhio, 262 F, 
775 

10 C.J p 587 note 35 [a] (5). (6). 
p 588 notes 57, 60, p 590 note 87 
[h], 

Xdne involved is. thxonglL txaaspor- 
tatios 

“A terminal carrier, or any other 
carrier, may receive stock to be car¬ 
ried with due diligence to any rea¬ 
sonably convenient stockyard, for 
the purpose of being unloaded as 
required by law, without committing 
an oftense; and this is true, even 
though the lines thus used may be 
part of a connectmg line, which 
it IS necessary to use in performing 
the original contract of interstate 
carriage.”—^U. S. v. Cleveland. C., C 
& SL L. Ry. Co., B.C.Ohio, 262 F 
775. 777 

TTnloading at own yards 
A connecting carrier is not liable 
where it unloads the stock at its 
own yards, the next and only place 
at which it could have been un- 
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[ loaded and watered with all reason¬ 
able dispatch, with the facilities it 
had for unloading it—U. S. v. Sioux 
City Stock Yards Co, C C Iowa, 162 
F. 556, affirmed 167 F 126, 92 C.CAu 
578. 

Delay of stockyards company 

Where an interstate carrier of 
live stock has contracted with the 
owner of stockyards, near, but not 
on, its line, to unload, feed, water, 
and rest the stock in transit, a con¬ 
necting carrier, which transports the 
stock from such through line to 
the yards, is not responsible for de¬ 
lay m unloading by the stockyards 
company, which m such case is 
agent of the through carrier —^U. 
S V. Cleveland, C. C & St. L. Ry 
Co., DCOhio, 262 F. 775. 

la. U S —^U. S. V Delaware, etc., R 
Co. D C N Y, 220 F. 944. 

TTnlon^i-ng time held niureasoiLahle 
Where terminal transfer carrier 
received the cars two and a half 
hours before the expiration of the 
lawful penod of confinement, and 
failed to unload them for four hours, 
although two hours were a reason¬ 
able time for unloading, it was li¬ 
able, although notations on bill of 
lading, showing that lime was nearly 
up, were indistinct and unnoticed 
when the hogs were received—^U. S- 
V. Sioux City Terminal Ry. Co., D 
C.Iowa, 234 F. 663. 

13- U.S —U. S V. New York Cent, 
etc., R. Co., C.CN.Y., 156 F. 249. 
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entire period of the prohibited confinement take 
place during transportation within the United 
States.i^ Also, the statute is applicable to a ship¬ 
ment originating in one state and ending in another, 
when the deprivation of food, water, and rest for 
the statutory period is shown, even though part of 
such period elapsed while the animals were in a 
foreign country.i^ The statute is likewise applica¬ 
ble to a shipment originating at a point outside of 
the United States and destined to a point within 
the United States, where the total period of time 
of confinement in transit exceeds that permitted by 
the statute.^® 

§ 486. Who Liable 

A terminal railroad company or a stockyards com¬ 
pany operating tracks into its yards may be a 'Railroad 
company” or "common carrier” within jhc statute as 
gards liability for noncompliance. All connecting car. 
riers participating in an unlawful transportation beyond 
the time limit may be guilty of the offense alike, the 
bility being several. 

, A terminal railroad company which receives cars 
of live stock from other railroad companies for 
transportation and delivery to another railroad, or 
to stockyards, is subject to the provisions of the 
statute, and hence may become liable to a penalty 
for violation thereof.^^ 

A stockyards company which constructs and 
maintains railroad tracks on land owned or leased 
by it, and operates engines and cars for hire for 
the transportation of live stock brought to the city 
in which it is situated by other interstate railroad 
companies between their terminals and the stock- 
yards, and which also hauls such of the products or 
freight of the packing house from one to the other 
as required, and cars loaded with fuel or ice from 
such houses to the different railroads entering the 
city, is a railroad company or common carrier other 
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than by water within the meaning of the statute.^* 

Receivers of a railroad appointed by a court to 
control and manage the road cannot be sued for 
violation of the statute.^® 

Connecting carriers. The liability imposed by the 
statute is a several one, and all connecting carriers 
that have had a hand in the carriage beyond the 
time limit are alike guilty of the offense.^® 

§ 487. - Operation and Effect of Provisos 

Contained in Statute 

a. In general 

b. Request of shipper for extension of 

time 

c. Accidental or unavoidable causes 

d. Care of animals on cars obviating ne¬ 

cessity of unloading 

e. Time expiring at night 

a. In General 

The exceptions to, and provisions of, the Twenty- 
Eight-Hour Law, qualifying the liability of the carrier, 
are intended to provide for special exigencies and con¬ 
ditions. 

The various exceptions and provisions in the 
Twenty-Eight-Hour Law, qualifying the liability of 
the carrier, are intended to give the statute the elas¬ 
ticity required to meet special exigencies and con- 
ditions,2i and to protect the carrier from punish¬ 
ment for doing that which it cannot reasonably 
avoid,^2 there being no purpose or intention to im¬ 
pose on the carrier, unjust restrictions or duties im¬ 
practicable of performance. 

b. Bequest of Shipper for Exteusiou of Time 

The lawful period of confinement of animals under 
the Twenty-Eight-Hour Law may, under a provision to 
that effect, be extended from twenty-eight to thirty-six 
hours on written application therefor, for each particu- 
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14b TJ.S.—Grand Trank Western Ry. 
Co. V- U. S.. CC.AMic1l, 248 F 
905. 907, 161 C-C.A. 23. 

"The substantive offense is not the 
carrying of cattle m Canada, but 
their detention in the United States 
for such time as makes a total con¬ 
tinuous confinement in excess of the 
statutory period. The act is thus 
violated in spite of the fact that a 
part of the confinement necessary to 
make up the statutory period bad 
occurred in Canada.”—Grand Trunk 
Western Ry. Co. v U. S., supra. 

15. U S —Grand Trunk R. Co. of 
Canada v U. S. N.T.. 191 P. 803, 
112 C.C.A. 317—U. S. V Lehigh 
Valley R Co., C.C.N.T., 184 P. 971, 
affirmed 187 F. 1006. 109 C-CA 211. 
16L U.S—Grand Trank Western Ry. 
13 CXS.--63 


Co. V. U. S, Mich.. 248 P. 905, 161 
C-GA. 23. 

10 C.J. p 588 note 49. 

17- U S —^U. S. V. Terminal R 
Ass’n of St. Louis, C.C.A.I11, 296 P. 
466—^U. S- v. Chicago, B & Q. R. 
Co., C-CAColo, 293 P. 185. 

10 C.J. p 588 note 50. 

BTo part of line of road 
It has apparently been held, how¬ 
ever, that a railroad, whose Ime con¬ 
nected with one over which the stock 
was being shipped, but formed no 
part of the through route, and was 
used merely to transport the cars 
from the through Ime to a stockyard 
for unloading, did not form "any 
part of a Ime of road” over which 
the cattle were to be conveyed fromj 
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one state to another, within the 
terms of the statute—^U. S v. Cleve¬ 
land, C., C. & St. L. Ry Co., D.C.Ohio, 
262 P. 775. 

18. U.S.—U. S V. Sioux City Stock 
Yards Co, CC.Iowa, 162 P. 556, 
affirmed 167 F. 126, 92 GC.A. 578. 

19. U S —^U. S. V Harris, D.GPa., 
78 P. 290, affirmed 85 F. 533, 29 C. 
C.A. 327. 

20. U.S —^U S. V. Northern Pac Ter¬ 
minal Co., C.C.Or.. 186 F 947. 

Circumstances under which connect¬ 
ing carrier is liable see supra § 484 
b. 

21- U.S—^U. S V. Philadelphia & R. 

R. Co.. DC.Pa.. 223 P. 207, 210. 
22. U.S.—^U. S. V. Oregon Short Lino 
R. Co., aCJLdaho, 160 P. 526. 
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lar shipment, by the shipper, his agent, or the person in 
custody of the shipment. 

Under a provision contained in the statute that 
on the written request of the owner or person in 
custody of the particular shipment, which written 
request must be separate and apart from any print¬ 
ed bill of lading or other railroad form, the time 
of confinement may be extended to thirty-six hours, 
the carrier cannot be held liable to a penalty where 
such request is made, unless it has continuously 
transported the stock for a period exceeding thirty- 
six hours.-* In the construction of this provision 
it has been held that a legal request under the stat¬ 
ute may be made by the authorized agent of the 
owner of the particular shipment, or b^' the person 
in custody of the particular shipment.^* There is 
a legal presumption that one to whom an owner of 
animals has intrusted their possession for delivery 
to a railroad company for shipment is authorized to 
make the request, and a railroad relying on this 
presumption cannot be held knowingly to have vio¬ 
lated the law by confining animals for more than 
twenty-eight and less than thirty-six hours without 
knowledge of any defect in the agent’s authority.^® 

The request may be printed, engraved, or stamp¬ 
ed, or partly printed, engraved, or stamped and 
partly in handwriting, or it may be made on or in 
a railroad form separate and apart from a bill of 
lading or other railroad form than the one which 
contains the request alone nor is it necessary 
that it be written on a virgin sheet; it is effective 
if written at the bottom of a waybill and signed 

by the shipper.27 

Such a request may be made, although it is not 
induced by any emergency or contingency that aris¬ 
es after the transportation commences and that was 

aSL TJ.S—^U. S. V Pere Marquette R. 

Co., C.C.N.Y., 171 P. 586. 

Mk U.S —^Missouri, etc., R Co. v. 

U. S. Kan.. 178 F 15, 101 CC.A. 

143—Atchison, etc., R. Co. v. U. S., 

Kan.. 178 F. 12, 101 eC.A. 140— 

Wabash R. Co. v. IT 
P. 5. 

819. 

10 C J. p 589 note 63. 

25k US.—Wabash R. Co v. 
supra 

26, U S —^Missouri, etc, R. Co, v. U. 

S, Kan., 178 F 15, 101 C.CA. 143 
—Atchison, etc, R. Co. v. U S, 

Mo. 178 P. 12, 101 CCA. 140—Wa¬ 
bash R. Coi V. U. S-, Kan.. 178 P. 

5. 101 CC.A. 133, 21 Ann.Cas 819. 

10 C J p 589 note 66. 

27. U.S—^Mobile, etc. R Co. v. U 
s.. C.CA.H1., 209 F. 605. 126 aaA 
427. 

26. U.S.—^Missouri, etc., R. Co. v. U. 


unforeseen at that time, and it may be made before 
the transportation commences.-® To justify the 
confinement of cattle for more than twenty-eight 
hours without unloading, however, it is essential 
that the shipper should file a written request with 
each shipment; he may not file a single request ap¬ 
plicable to all future shipments of his cattle.®* 

c. Accidental or Unavoidable Causes 

Under a provision of the Twenty-Eight-Hour Law 
to that effect, liability for noncompliance is excused 
where caused by storm or other accidental or unavoidable 
causes which could not be anticipated or avoided by the 
exercise of due diligence. 

Under an express provision •f the statute to that 
effect, the carrier is excused from liability for a 
penalty for confinement of animals for more than 
twenty-eight hours, if it is prevented from comply¬ 
ing with the statute by storm or other accidental or 
unavoidable causes which could not be anticipated 
or avoided by the exercise of due diligence and 
foresight.** An “accidental or unavoidable cause” 
within the meaning of the statute is one which can¬ 
not be avoided by that degree of prudence, fore¬ 
sight, care, and caution which the law requires of 
everyone under the circumstances of the particular 
case.*i This does not include accidents to the tram 
through the negligence of the carrier or its serv¬ 
ants,*® the neghgence of servants in violation of the 
carrier’s rules,** great and unusual stress of busi¬ 
ness,*^ breakdowns or wrecks which reasonable dil¬ 
igence and foresight could have avoided,*^ the side¬ 
tracking of the train to allow passage of other 
trains, the necessity of which could have been an¬ 
ticipated,*® nor the failure of the carrier to provide 
unloading stations.**^ It does, however, include an 
accident to the tram which could not reasonably 
have been anticipated and avoided,*® such as the 

C. A. 110—^Montana Cent- R. Co. ▼. 

U. S, Mont., 164 F. 400. 90 CCA. 
3SS 

34. U S —^U S. V. Union Pac R Co, 
Wyo, 169 F. 65. 68, 94 C.CA 433— 
U S V Atchison, etc., R. Co, D. 
C Ill, 166 F. 160—U. S V South¬ 
ern Pac. Co, I>C.Cal, 157 F. 459. 
10 C.J. p 589 note 75. 

35- U.S—^U S V. Atchison, etc., R. 
Co. D.aill, 166 F 160. 

36- U S.—U S V Southern Pac Co, 

D. C Cal, 157 P 459. 

37- U S.—^U S V. Atchison, etc., R. 
Co.. DC.I11.. 166 F. 160—^U. S. v. 
Southern Pac. Co., D.C.Cal., 157 F. 
459 

38. U.S.—Chicagro & NT. W. Ry. Oo. 

V, U. S, Ill. 38 set 351, 352. 246 
U S 512, 62 Ii Ed 859, reversing 
234 P 268. 148 C.C.A. 170. 

10 C.J p 590 note 79. 

‘'If m the exercise of ordinary 


S, Mo. 178 
101 C.C.A 133. 21 Ann.Cas. 


U S. 


S., Kan. 178 F 15, 101 C.C.A- 143— 
Atchison, etc. R Co. v IT S, Mo., 
178 F, 12. 101 CCA 140—Wabash 
R Co. V. U. S., Kan, 178 P. 5. 101 
C C.A. 133. 21 Ann Cas. 819. 

29- U.S.—S. V. Pere Marquette R 
Co, C.C.NY.. 171 F 586 
30. U.S.—Chicago & N W. Ry. Co. v. 

U. S-, ni, 38 S CL 351. 246 U.S 512, 
62 LEd. 859, reversing 234 P. 268, 
148 C.C.A. 170—U. S. V. Chicago. 
SL P., M. & O Ry Co., UC.Iowa, 
245 F. 179 

10 C.J p 589 note 71 

31- U S.—Chicago & N. W. Ry. Co. 

V. U. S., Ill. 38 S.CL 351, 246 U. 
S 512, 62 LEd. 859, reversing 234 
F 268. 148 aC.A. 170. 

10 C.J. p 589 note 72 

3^ U S —^U S. V Southern Pac. Co., 
D C Cal., 157 F. 459 

33. U.S —U. S. V, Atlantic Coast 
Line R Co., Va. 173 F. 764, 98 a 
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existence of a heavy snowstorm.^^ The carrier is 
warranted m putting animals in transit, if in the ex¬ 
ercise of ordinary care it reasonably expects them 
to reach destination or a place to unload, within the 
prescribed time, and, it is sufficient thereafter if it 
exercises reasonable diligence and foresight to pre¬ 
vent delays which might unlawfully extend the pe¬ 
riod of transit^® 

d. Care of Ani-mjilci on Cars Obviating Neces¬ 
sity of Unloading 

Under a provision of the statute to that effect, the 
carrier Is not required to unload the animals within the 
specified time if facilities are available for, and the ani¬ 
mals are in fact accorded, the necessary care and rest 
on the cars. 

A provision in the statute, that, when animals 
are earned in cars, boats, or other vessels in which 
they can and do have proper food, water, space, 
and opportunity to rest, the provisions in regard to 
their being unloaded shall not apply, does not re¬ 
lieve the carrier from liability for failure to un¬ 
load, unless the animals receive the specified care 
and opportunity for resL^l This provision deals 
with the structure of a car in which animals are 
transported, without taking into account the hab¬ 
its of anjmals.^2 Where a car is so constructed,^^ 
or so overloaded,^*^ that the animals transported 
therein have no opportunity to rest by lying down, 
the carrier, to avoid liability, must unload them, 
for ‘'opportunity to rest” means opportimity to lie 
down. To bring the case within the provision, the 
carrier must show not only that the animals can 
have the supplies specified but that they are in fact 
accorded them.^5 


e. Time Esqpiriiig at Night 

Under a provision of the statute to that effect. If 
the twenty-eight hour limit expires at night, the carrier 
may without the consent of the owner or custodian con¬ 
tinue the transit of sheep to a suitable place for un¬ 
loading, without liability, except that in no case cum it 
exceed the thirty-six hour limit. 

The provision contained in the statute, that it 
shall not be required that sheep be unloaded in the 
nighttime, but that, where the time expires in the 
night, in case of sheep, the same may be kept in 
transit to a suitable place for unloading, subject 
to the thirty-six-hour limitation, is not void for im- 
certainty.^® Its meaning is that, in case of sheep, 
if the twenty-eight-hour limit expires at night, the 
transit may be continued to a suitable place for un¬ 
loading, without the consent of the owner or cus¬ 
todian, except that in no case shall the thirty-six- 
hour limit be exceeded.^ ^ 

§ 488. Computation of Time 

In estimating the time of confinement, the time con¬ 
sumed in loading and unloading is not to be considered; 
but the time during which the animals were confined on 
cxinnecting lines is to be included. The time of con¬ 
finement of the animals is deemed to continue until they 
are properly unloaded and cared for. 

Under express provisions of the statute to that 
effect, in estimating the time of confinement, the 
time consumed in loading and unloading is not to 
be considered,^® but the time during which the stock 
has been confined on connecting lines is to be in¬ 
cluded.^® It IS not essential to the application of 
the statutory penalty that the time of confinement 
on the cars by itself be in excess of the period pre¬ 
scribed by the statute; the period of confinement 
is deemed to continue, notwithstanding that the an- 


care, prudence and foresifflit the car¬ 
rier reasonably expects that follow¬ 
ing’ the determined schedule the con¬ 
taining car will reach destination or 
some unloading place within the pre¬ 
scribed time it properly may he put 
m transit Thereafter the duty is 
on the carrier to exercise the dili¬ 
gence and foresight which prudent 
men, experienced in such matters, 
would adopt to prevent accidents and 
delays and to overcome the effect of 
any which may happen—with an 
honest purpose always to secure un¬ 
loading within the lawful period. If, 
notwithstandmg all this, unloading is 
actually prevented hy storm or acci¬ 
dent the reasonable delay must be 
excused *’—Chicago & N W Ry. Co. 
V U. S., supra. 

39- U S —^U. S. V. Philadelphia, etc., 
.R. Co. DCPa.. 223 P 202. 

4a U.S.—Chicago & N. W Ry. Co. 

V TJ. S. Ill. as S.Ct. 351, 246 U.S. 

612, 62 LiEid. 850. reversing 234 P. 

268, 148 CCJL 170- 


41- U.S.—U. S. V. Powell. CC.A,Va, 
65 P.2d 793. 

42- U.S-—Northern Pac. R. Co. v. 
Pinch. r)C.N.D, 225 P. 676. 

Habit of horses not to lie down . 

Where cars were so constructed as 
not to permit horses to lie down, the 
provision is not complied with, and 
it IS no defense that it is not the 
habit of horses to lie down while 
bemg transported m cars.—Northern 
Pac R. Co. V. Finch. U.CND., 225 
P 676. 

43. US—Northern Pac. R. Co. v. 
Finch, supra. 

44. U.S.—U. S. V. Powell, C.C.A.Va, 
65 F 2d 793. 

10 C J. p 590 note 83 [b]. 

45. U S.—Erie R. Co. v U. S.. N.Y., 
200 F. 406, 118 C.CA. 558, afihrming 
U S. V. Ene R. Co.. C.CLN.Y.. 191 P. 
941 

10 C.J. p 590 note 83. 

995 


46- U.S—Southern Pac. Co v. U. S., 
Cal.. 171 P. 360. 96 C.C.A. 256, af¬ 
firming. U C., 162 F. 412. 

47- U.S—U. S. V- Atchison, etc., R. 
Co, Kan. 185 F. 105, 107 C-aA. 
323—Southern Pac. Co v. U. S, 
Cal., 171 P. 360, 96 CC.A 256. af¬ 
firming, D.C., 162 P. 412—^U. S V. 
Atchison, etc, R. Co., D C.I11., 166 
P. 160. 

48- U.S —U. S. V Northern Pac. Ter¬ 
minal Co., C.C Or., 186 P. 94T—U S. 
V. Lelusrh Valley R. Co.. C C.N.Y., 
184 F 971. a:ffirmed 187 P. 1006, 
109 C C.A. 211. 

10 C.J p 590 note 87. 

49- U-S.—Grand Trunk Western Ry. 
Co. V. U. S., Mich., 248 F. 905, 161 
C-GA. 23 

10 C J p 590 note 88. 
liiahility of connecting earner for 
confinement commenced by pnor 
carriers see supra { 484 h. 
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imals are removed from the cars, until they are 
unloaded into suitable pens, and there fed, watered, 
and rested as required by the statute.®® 

§ 489. Actions 

Proceedings to recover penalties for violation of the 
Twenty-Eight-Hour Law are civil and not criminal In 
nature, and arc governed by the usual rules as to ac¬ 
tions for penalties. 

Proceedings to recover penalties for violation of 
the Twenty-Eight-Hour Law are civil and not 
criminal in their nature,® ^ and the same strict rules 
of construction and of evidence which are applied 
in criminal prosecutions are not applicable.®^ 

Jurisdiction and venue. In as much as the ac¬ 
tion is civil in its nature, the clause of the Twenty- 
Eight-Hour Law ivhich authorizes the action to 
be brought in the federal court of the district ivhere 
the violation may have been committed, or the per¬ 
son or the corporation resides or carries on busi¬ 
ness, is not in violation of the provision of the fed¬ 
eral constitution declaring that in criminal cases 
the accused shall be entitled to a trial in the dis¬ 
trict where the crime has been committed.®^ 

Pleading. The complaint must state the length 
of time live stock was confined without food, wa¬ 
ter, and rest,®^ and must allege that the act for 
which the penalty is sought to be imposed was done 
“knowingly and willfully,”®® as otherwise it is fa¬ 
tally defective for failing to state an offense. It 
is not necessary, howwer, that the complaint should 
negative the matters of excuse designated by the 
statute,®® as these are matters of defense to be al¬ 
leged by the earner,®^ and hence an allegation in 


the declaration negativing their existence is sur¬ 
plusage and need not be proved.®® Where the com¬ 
plaint alleges that defendant earner participated 
in the transportation of a shipment made in viola¬ 
tion of the Tw'cnty-Eight-Hour Law, and it does 
not appear on the face of it that the earner could 
not have done so, it is not demurrable on that 
ground.®® A complaint describing defendant as 
“lessee” of the road, and otherwise following the 
language of the statute is sufficient after verdict, 
although it does not expressly allege that defend¬ 
ant was at the time operating the road.®® An alle- 
gfation that a shipment of live stock was made to a 
consignee in a particular city, is to be construed as 
including the transportation to the point of final de¬ 
livery to the consignee within the city, and not 
merely to the city limits.®^ 

Evidence. Plaintiff in an action to recover the 
penalty prescribed by the statute must prove that 
the animals were knowingly and willfully confined 
beyond the period specified in the statute ;®2 that 
is to say, he must show that the violation was pur¬ 
posely and obstinately done, and that the carrier 
had a free will or choice and mtentionally disre¬ 
garded the terms of the statute, or- as plainly in¬ 
different to Its requirements.®® Plaintiff, however, 
is not required to prove the nonexistence of acci¬ 
dental or imavoidable causes which might have pre¬ 
vented a compliance with the requirements of the 
statute and which could not have been anticipated 
by the exercise of diligence and foresight, as such 
causes are matters of defense to be proved by de¬ 
fendant carrier.®^ The burden is on a connecting 
carrier which has received stock already confined 


50. TJS.—^U. S. V. Itailway Express 
Affencr, DCNT, 10 FSupp. 259— 
XT. S. V. Oregon Short lane R Co., 
RC Idaho. 218 F. 868—U S. v. Le¬ 
high Valley R. Co., C.CA.N.J., 204 
F. 705. 

51- U.S.—New York Cent-, etc, R., 
Co. V U. S.. Mass.. 165 F. 833, 91 
CC.A. 519 

10 C.J. p 590 note 89. 

50. TT-S —^Missouri, etc., R Co v. 
U. S. Iran.. 178 F. 15, 101 C.CA. 
143 

10 C.J. p 590 note 90. 

53L U S.—Southern Pac. Co. v. U. 
S, Cal. 171 F. 364, 96 CCA. 256. 
affirming. DC, U. S. v. Southern 
Pac Co.. 162 F. 412 

5^ U.S—U. S. V- Oregon Short Line 
R Co, DC Idaho, 218 F. 868. 

55. U S —^U. S- V. Union Stockyards 
Co. of Omahfl^ C.O A-Neb., 291 F. 
366. 

10 C J. p 591 note 93. 

56- U.S.—Chicago, etc., R. Co. v. U. 


S., Neb., 195 F. 241. 115 C.C.A 
193 

10 C J. p 591 note 94 

57- U S.—New York Cent, etc., R. 
Co. V. U. S., Mass., 165 F. 833, 91 
CC.A 519. 

58- U.S—Grand Trunk R. Co. v. U. 
S., Rl. 229 F. 116, 143 C.CA. 392. 

59- U S.—^U. S. V. Chicago, B. & Q 
R. Co., C.C.A.C 0 I 0 , 293 F 185 

eO- US.—New York Cent., etc, R. 
Co V- U. S, Mass., 165 F 833, 91 
C.CA 519 

ei- U S.—U- S- V. Chicago, B & Q 
R Co., CC.A-C 0 I 0 , 293 F. 185. 

82. U.S.—U, S- V. Chicago, St. P., 
M. & O. Ry. Co., DC.Iowa, 245 F. 
179. 

I Bvidence hdd Insufficient 

Evidence not showing that defend¬ 
ant knew or could have known for 
what period of time the cattle had 
been held in the cars by connecting 
carriers before delivery to defendant 
without having been unloaded for 
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food, water, and rest, and showing 
that defendant handled the ship¬ 
ments after they came into its hands 
with all possible diligence, was in¬ 
sufficient to show that defendant 
knowingly and willfully violated the 
act—^U. S. V. Union Stockyards €0. 
of Omaha, CCANeb, 291 F 366 

63. U.S —^U S. V. Baldwin, D C Neb, 
17 FSupp 789. 

64. U.S—U. S. V Chicago. St. P., M. 
& O Ry. Co, D C-Iowa, 245 P. 179 
—U S. V. Boston & M. R R, D.C. 
Mass, 21 F.Supp. 673. * 

10 C J. p 591 note 98. 

Sufficiency of evidence 

(1) Evidence that railroad received 
sheep at Mechanicville, N Y., on De¬ 
cember 10, with knowledge that 
sheep, which shipper had agreed 
might be confined thirty-six hours, 
had been confined by connecting caF*> 
ner almost twenty-four hours, and, 
approximately three hours later and 
durmg snowstorm, started sheep on 
journey having scheduled running 
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for a period longer than that allowed by statute to 
show that it acted with reasonable promptness in 
removing the car to its nearest unloading point and 
in commencing to unload.®® PlaintiflF is required to 
establish its case only by a preponderance of the ev¬ 
idence as in other civil cases, and not beyond a rea¬ 
sonable doubt as in criminal cases.®® 

Trial. Instructions on a theory which there is 
no evidence to support are properly refused.®^ The 
legality of written requests for an extension of time 
of the confinement of cattle is a question of law for 
the court.®® Whether facts amounting to a viola¬ 
tion of the statute are shown to exist is a ques¬ 
tion for the jury.®® 

§ 490- Amount and Computation of 

Penalties 

The court has the duty to fix the amount of the pen¬ 
alty within the limits specified by the statute. 

Where there has been a verdict in favor of the 
government, the duty devolves on the court to fix 
the amount of the penalty by judgment, within the 
limits specified by the statute, at not less than one 
hundred dollars, and not more than five hundred 
dollars, for each violation of its provisions.^® The 
unit of offense for which a separate penalty may 
be imposed is neither the individual animal, nor the 
carload,nor the tramload, nor the individual ship¬ 
ment; it is the whole number of animals loaded at 
one time and as to which the time for unloading ex¬ 
pires at the same time, every failure to unload any 
animals being a complete offense when the time for 


so doing has expired.^® The time of confinement of 
live stock beyond the period fixed by the statute is 
not material in determining the number of the pen¬ 
alties or the amount thereof, unless it is for an¬ 
other period of the length designated by the stat- 
ute.73 The unloading of stock into improperly 
equipped pens after they have been confined in 
transit beyond the prescribed time does not consti¬ 
tute a new offense; it is merely a part of the prior 
unlawful confinement, which, as stated in § 488 su¬ 
pra, is deemed to continue until the stock is un¬ 
loaded into suitable pens and properly cared for.^^ 
Although, as stated in § 484 supra, it is not a de¬ 
fense that a carrier has instructed its employees to 
comply strictly with the Twenty-Eight-Hour I^w, 
such instructions have a bearing on the question of 
the amount of penalty which the court should im- 
pose.75 Even though there is no intentional vio¬ 
lation of the statute, the earner may be guilty of 
such negligence as to call for the imposition of 
more than the minimum penalty for a second vio- 
lation.7® 

§ 491. • State Legislation 

Under a statute imposing penalties on a earner if it 
fails to feed and water stock in transit, unless this duty 
is shifted by contract to the shipper, the penalty cannot 
be enforced if the shipper contracts to care for the 
stock, notwithstanding that the carrier fails to furnish 
facilities therefor; nor is a carrier liable for the failure 
of its connecting carrier to care for the stock. 

A statute, providing that a common carrier which 
conveys live stock shall feed and water the same 
during the time of conveyance and until delivery to 


time of nine and one-half hours but 
actual runningr time ordinarily, of 
not more than eig^ht and one-half 
hours, that sheep were cut from train 
before reaching destination, and that, 
because of inadequate facilities, only 
part of sheep were unloaded before 
expiration of thirty-six hours author¬ 
ized recovery of penalty for violation 
of statute prohibiting willful confine¬ 
ment of sheep over thirty-six hours 
without unloading for rest, water, 
and feeding, unless prevented by 
storm or other accidental or unavoid¬ 
able causes—U. S. v. Boston & M. 
R. R.. DC Mass, 21 P.Supp. 671. 

(2) Evidence established that 
breaking of train drawbars, which 
delayed shipment of sheep beyond 
thirty-six hour period agreed to by 
shipper for their confinement, was an 
“accidental and unavoidable cause” 
of delay, so as to excuse railroad 
D'om payment of statutory penalty 
for confinement of sheep over thirty- 
six hours.—^tJ. S. V. Boston & M. R 
R.. D.C.Mass, 21 F.Supp. 673. 

©6- U.S.—^U- S. V. Delaware, D & 

W. R Co, D.aN.T., 220 P. 944. i 


motion for additional findings 
grranted Delaware, Ij. & W. R Co. 
V U. S, 39 S Ct 67 

66L TJ S —Missouri, etc, R Co. v. U. 

S., Kan.. 178 P 15, 101 C.C-A. 143. 
10 C.J. p 591 note 1. 

©7- U.S —Oregon-Washington R, etc, 
Co V. U. S, Idaho, 205 P. 341, 123 
CCA. 475 

68L U.S—Missouri, etc., R Co. v. 
U. S., Kan, 178 P. 15, 101 C.CA. 
143. 

69. U.S —Atchison, etc , R Co. v. U. 
S, Kan.. 178 F. 12, 101 C.C.A- 140. 

Evidence held sviffieient to go to juzy 
U S.—Chicago & N. W Ry. Co. v. 
U. S.. Ill., 234 F. 268. 148 CCA. 
170, reversed on other grounds 38 
set. 351, 246 U.S 512, 62 D.Bd, 
859. 

10 C.J. p 591 note 4 [a]. 

76. U.S—^U S. V. Southern Pac. Co., 
D.C Cal, 162 P, 412, affirmed South¬ 
ern Pac. Co. V- U- S., 171 P. 360, 
364, 96 CC.A. 252, 256—U. S. v. 
Boston & A. R Co, D.C Mass., 16 
F. 209. 


71- U S-—^Baltimore, & O. S. W. R 
Co. V. U. S, Ohio, 31 S Ct 368. 220 

U. S. 94. 55 L Ed 384—Southern 

Pac Co. V. U. S., CaL, 171 F. 360. 
96 C.CA 252, affirming, D.C, U. S. 

V. Southern Pac. Co, 162 P. 412— 
U. S. V St. Louis & S. P. R Co., 
D.C Mo.. 107 F. 870 

72. U S.—Baltimore & O S. W R 
Co. V. U S.. Ohio. 31 S.Ct 368, 220 
U.S. 94. 55 LEd 384. modifying 
and affirming 159 P. 33, 86 C.C.A. 
223. 

10 C.J. p 591 notes 10-12. 

73. U S-—^U. S. V. Sioux City Stock 
Yards Co, C.C Iowa, 162 P. 556, 
affirmed 167 P. 126, 92 CCJL 578. 

74. U.S.—^U- S V. Oregon Short Line 
R Co. D.C-Idaho. 218 F. 868. 

7Si. U S.—U. S V. Delaware, L. & W. 
R Co., D C.N.Y., 220 P 944, motion 
grranted for additional findings 
Delaware, L. & W. R Co., 39 S.Ct. 
67. 

76. U.S.—U. S. V. Delaware, etc., R 
Co., supra. 

10 C J. p 592 note 16. 
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the consi^ec, unless otherwise provided by special 
contract, and imposing a penalty on the carrier for 
violation of its provisions of not less than five dol¬ 
lars and not more than five hundred dollars, to be 
recovered by the owner of the live stock, does not 
authorize the recovery of the penalty for failure or 
refusal to feed and water the stock, w'here the ship¬ 
per has contracted to do so, although it fails to fur¬ 
nish him with the facilities for so doing.^^ A car¬ 
rier cannot be charged with the statutory penalty 
for its connecting carrier’s failure to feed and wa¬ 
ter the stock, since the statute applies only to the 
earner which fails to care for the stock in its pos¬ 
session in transitJ^ Under the statute, suit may be 
brought for less than the maximum penaltyJ^ 

Actions. In as much as the body of the act that 
creates the offense contains an exception relieving 
the carrier from liability to feed and water, if 
there is a special contract to that effect a petition 
in an action to recover the penalty must negative 
this exception.*® It is not necessary to allege that 
a demand that the stock be watered wras made on 
any particular agent In an action to recover the 
penalty, a vrntten statement as to the condition of 
the stock, signed by the person who had charge of 
it on behalf of the owmer, not being contractual in 
its nature, is important only as evidence and is 
not one to be considered by the court.*^ An in¬ 
struction w'hich authorizes a recovery without a 
finding negativing the existence of a special con¬ 
tract exempting the carrier from the duty to feed 
is affirmatively erroneous.** 


§ 492- Overcharge ‘ 

state statutes imposing penalties on earners for 
overcharges are valid, as applied to intranstate ship¬ 
ments, and authorize recovery of the penalty If an. over¬ 
charge is intentionally exacted, except where such 
charge is made in good faith under claim of nghit,. or by 
accident or mistake. 

Statutes which impose penalties on common car¬ 
riers of goods for overcharges made for transpor¬ 
tation, have generally been held to be valid.*^ State 
statutes of this nature can have no appfication to 
interstate transportation.*^ In accordance with the 
usual rule, already stated in § 452, these statutes 
are subject to strict construction.*® 

It is essential to the recovery of the penalty that 
plaintiff bring himself clearly within the terms of 
the statute.*^ Generally, the statutes are violated 
where an amount is demanded in excess of that 
fixed by statute or by a regulation of the railroad 
commission governing rates and is not innocently 
or unintentionally collected.** If the statute im¬ 
poses a penalty for a “willful” violation, it is suf¬ 
ficient to render the carrier liable that there be an 
intentional failure to comply therewith.** How¬ 
ever, there can be no recovery of a penalty under 
such a provision, on proof of an overcharge due 
merely to an accident or mistake.*® It has also 
been held, under other statutes, that the carrier is 
not liable to a penalty for an overcharge made in 
good faith under the belief that it had the right to 
make the charge,*^ or for an overcharge made 
without malicious purpose or intentional miscon- 


77- Tex.—^Houston, etc., R. Co. v. 
Brown. 85 S.W. 44, 37 Tex.CivJS.pp 
595. 

10 C.J. p 592 note 19 
Ckmtract without consddexatioiL 
Where a special contract is made, 
whereby the shipper undertakes to 
feed and water the stock, the fact 
that no reduction is made in the 
freight does not render the contract 
void for want of consideration and 
make the earner liable for the pen¬ 
alty.—^Texas, etc, R. Co. v. Peters, 
71 S.W. 70, 31 Tex.Civ.App. 6 

78L Tex.—Gulf, C & S. P. Ry. Co. 
V. Pearce, Civ.App, 105 SW.2d 770, 
error refused. 

79. Tex.—^Houston, etc., R. Co v. 

Brown, S5 S W. 44, 37 Tex.Civ.App. 
595 j 

80- Tex—^Houston, etc., R Co. v. 

Browrn, supra 
10 C J. p 592 note 21. 

81. Tex —^Houston, etc, R. Co. v. 

Brown, supra. 

10 C-J p 592 note 22 

88- Tex—^Texas. etc. R. Co. v. Pe¬ 
ters, 71 SW. 70, 31 Tex.Civ.App 6. 


83. Tex.—^Houston, etc, R Co. v 
Brown, 85 SW. 44^ 37 Tex.Civ.App 
595. 

84. Ala.—Mobile & M R Co. v. 
Steiner, McGehee & Co., 61 Ala. 
559. 

Fla —Atlantic Coast Line R. R. v. 
Connell, 149 So. 596. Ill Fla. 572, 
supplemented 151 So. 381. Ill Fla. 
572. 

Minn—State v. Winona & St. P. R 
Co. 19 Mmn 434. Gil 377. 

Mo —Burkholder v. TJmon Trust Co , 
82 Mo. 572. 

10 C.J. p 569 note 9. 

Actions to recover overcharge not 
involving recovery of penalty see 
supra §& 319—323. 

Refusal to adjust or to refund over^ 
charge see infra § 509. 

Validity as affected by amount of 
penalty see mfra § 49S. 

85. Ala.—MobUe, etc, R. Co. v Dis- 
mukes, 10 So. 289, 94 Ala 131, 17 

I L R„4. 113. 

Okl —Atchison, etc, R. Co. v State, 
109 P. 218, 26 Okl. 166. 

Pxior to the Interstate Commerce 
Act, such statutes as applied to in-* 
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terstate shipments were valid as po¬ 
lice regulations, and not void as be¬ 
ing a regulation of interstate com¬ 
merce —Puller V. Chicago, etc., R. 
Co., 31 Iowa 187, affirmed 8i U.S. 560, 
21 L..Ed. 710. 

8A Miss—Gilliland v Illinois Cent. 

R Co. 32 So 916, 81 Miss. 41. 

10 C.J. p 569 note 12. 

87- Tex.—^Murray & Bros. v. Gulf, 
C. & S. P. R Co., 63 Tex. 407, 51 
Am R 650 

88- Ga —Stewart v. Comer, 28 S E 
461, 100 Ga. 754, 62 Am S R. 353 

10 C J p 569 note 16 

89. Iowa —^Fuller v. Chicago, etc., R. 
Co., 31 Iowa 187. 

Word "wiUful" does not imply malice 
Iowa.—^Puller v. Chicago, etc., R. Co, 
31 Iowa 187. 

90. U.S.—S. V Texas, etc., R. Co., 
aCLa., 185 F 820. 

Ol- Fla.—Atlantic Coast Line R R. 
V. Connell, 149 So. 596, 111 Fla 572, 
supplemented 151 So 381. Ill Fla. 
572. 

Shipment from establiniie^ station 
*We think the statute has refeiv 
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duct, and exacted without protest or complaint at 
the time of payment.^^ Where the statute express¬ 
ly exempts the carrier from liability for mistakes of 
fact, it thereby impliedly provides that for mistakes 
of law it shall not be exempt.®^ 

A carrier is excepted from the operation of a 
statute imposing penalties for overcharges during 
the prosecution by it in good faith of a suit to de¬ 
termine whether the statute is confiscatory' in its op¬ 
eration and effect as applied to such carrier.s^ 
Likewise, the penalty cannot be imposed for over¬ 
charges made by the carrier during the time the 
lawful rate fixed by the railroad commission was 
suspended by injunction of a court of competent 

jurisdiction.®^ 

Rate fixed by statute or by commission. Accord¬ 
ing to some authority the carrier is not relieved 
from liability for making an unreasonable charge 
by the fact that the rate charged was that fixed by 
the railroad commissioners under a statute pro¬ 
viding that the commissioners shall make a schedule 
of "reasonable” maximum rates, vrhich shall be 
prima facie evidence that the rates therein fixed 
are reasonable.®® A different rule prevails in oth¬ 


er jurisdictions having similarly phrased statutes, it 
being held that the penalty cannot be recovered 
from the carrier for exacting unreasonable charges 
vrhere the charges made were within the limit pre¬ 
scribed by' the railroad commission or by the stat¬ 
ute;®^ and It has even been held that no liability 
can attach under a statute penalizing unreasonable 
charges where the reasonable rate w^as not as yet 
fixed by the railroad commission as required by the 
statute.®® The approval of the railroad commis¬ 
sion of a rate which is in violation of express stat¬ 
utory provision, however, does not preclude the ap¬ 
plication of the penalty.®® 

What coiistitutes an overcharge. The carrier 
may be guilty of an overcharge if it adopts a mode 
of transportation which involves the payment of a 
higher rate of freight than that provided for by the 
contract.^ The carrier is not liable for an over- 
diarge for exacting the regular transportation rate 
instead of a lower "switching^* rate, where the 
service rendered is not "switching^* vuthin the stat¬ 
ute.^ A earner obliged to pay a switching charge 
to a connecting earner may require the shipper to 
pay such charge in addition to the regular rate 


ence to overcliargres made intention¬ 
ally or arbitrarily for shipments 
from station to station and would 
have no application to charges im¬ 
posed as in this case, under the im¬ 
pression that Connell, the shipping 
point, was regularly established as a 
station and that the railroad com¬ 
pany had a nght to make the charge. 
If the railroad coTnini^ssion had de¬ 
cided that Connell was a legally es¬ 
tablished shipping point and the rate 
legal, there would have been no basis 
for the action. This being tru^ and 
the right of recovery bemg depend¬ 
ent on this question, certainly no 
penalty accrued prior to the railroad 
coniTni<:sion’s decision.”—Atlantic 

Coast Line R. R. v. Connell, 149 So 
596, 111 Fla 572, supplemented 151 
So 381, 111 Fla. 572. 

90. Mich—€k>rham Bros. Co. v. Ann 
Arbor R Co., 200 N.W. 287, 228 
Mich- 273 

« 

93l Tex.—^Texas, etc., R. Co. v. Sa¬ 
bine Tram Co., 121 S.W. 256, 61 
TexCivApp. 353. 

10 C.J. p 570 note 32. 

94. W.Va—Coal, etc., R- Co. v. 
Conely. 67 S.E. 613. 67 W.Va 129. 

95- Mich,—Fletcher Paper Co. v. De¬ 
troit & M. Ry. Co.. 164 N.W. 528. 
198 Mich. 469, afiSrmed r>et]:^it & 
M. R. Co. V, Fletcher Paper Co., 39 
S.Ct. 13. 248 U.S. 30, 63 lUKd. 107. 

9GL In Iowa 

<!') The rule stated in the text has 


been enunciated in an action to re¬ 
cover treble damages under a provi¬ 
sion of the statute imposing such a 
penalty. The reason for this rule 
has been stated as follows: The 
statute “does not operate to the prej¬ 
udice of the company, if the com¬ 
missioners shall err in judgmient, and 
fix a rate less than what is reason¬ 
able. It seems to us that the section 
has the same force and effect as to 
both parties. If the coTnnnissioners 
err in judgment, and fix a rate too 
high to be reasonable, why should 
the shipper be required to pay it, or 
the company, if it receive it, be per¬ 
mitted to keep it? It will be seen 
that § 17, when carefully read, does 
not attempt to deal with facts or 
conditions that are conclusive, hut 
those that are prima facie only. 
Largely, Us office is to fix a rule of 
evidence ”—^Harris v. Chicago, etc.. 
R Co., 71 N.W. 339. 102 Iowa 375, 
378, 63 Am.S R, 449 

(2) It was said, however, in refer¬ 
ence to enforcement of the penalty 
under another provision of the stat¬ 
ute that “in prosecutions to recover 
penalties for the violation of the 
statute, the state is precluded from 
allegring that the commissioners’ 
rates are unreasonable ”—Burlington, 
etc., R. Co. V. Dey. 48 N.W. 98. 105, 
82 Iowa 312, 31 Ain.S.R 477, 12 L. 
RJL 436. 

97. U.S.—Winsor Coal Co. v. Chica¬ 
go, etc.. R Co., C.O.M 0 ., 52 F 716. i 
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98w Ill.—Chicago, etc., R. Co. v. Peo., 
77 m. 443. 

Mo—Scammon v Kansas City, etc., 
R. Co, 41 MoApp. 194. 

10 C J p 569 note 15. 

99- Mo —McGrew v. Missouri Pac. 
R- Co, 94 SW. 719, 118 MoApp. 
379- 

Higher zate for shorter haul 

Mo.—^McGrew v. Missouri Pac. R. 

Co, 94 S.W. 719, 118 MoApp. 379. 
1- Ga—Stewart v. Comer, 28 S.E. 

461, 100 Ga 754. 62 Am.S.R. 353- 
What contitutes an overcharge gen¬ 
erally see supra § 321. 

2. Ohio.—Cincmnati, N". O. & T P. 
R. Co. V. J. B. Boppes' Sons Lum¬ 
ber Co., 21 Ohio Cir,Ct..N.S., 49. 
Complete shipment witbin. t^rmi-nai 

In an action against a carrier for 
a penalty for an overcharge with 
respect to the moving of cars be¬ 
tween points within the same city, 
on the ground that this was a 
switchmg service for which a lower 
rate was prescribed by statute, no 
penalty could be collected, where the 
lower rate was inapplicable; the 
word, “switching,” as used in the 
statute, applies only to movements 
within the city terminal limits when 
incidental to the entire transporta¬ 
tion, and it has no application to 
complete shipments from one railway 
to another withm the terminal limits 
of the city.—Cincmnati. NT. O & T. 
P. R. Co. V. J. B. Doppes’ Sons Lum¬ 
ber Gow, 21 Ohio Cir.Ot.,N.S., 49. 



§ 493 


CARRIERS 


13 C.J.S. 


without liability to the penalty,^ even where th^ 
switching charge is excessive.^ A carrier having 
no siding where a patron desired to have goods 
hauled may demand extra compensation before un¬ 
dertaking the service and is not subject to a penalty 
for a rate in excess of its schedule for the station 
beyond.5 Under a statute imposing a penalty for 
charging over a certain rate per hundred pounds of 
freight, the earner is not obliged to apportion its 
charge for freight weighing less than a hundred 
pounds, and its charge of the statutory maximum 
for shipments of lesser weight does not subject it 
to the penalty.® 

§ 493. Effect of Statutes on Right to 

Recover Damages 

Some statutes imposing penalties therefor have been 
held to take away the common-law right to recover for 
overcharges, while other statutes are held not to have 
such an effect. 

Some statutes authorizing shippers to recover for 
an overcharge, a penalty of a fixed specified sum,^ 
or of a number of times the amount of the over¬ 
charge,® have been held not to take away the com¬ 
mon-law right of action to recover the amount in 
excess of the lawful charge, treated in §§ 319-323 
supra. Other statutes permitting the shipper to re¬ 
cover a number of times the amount of the over¬ 
charge, plus attomey^s fees and costs, have been 
held to supersede the common-law remedy.® 

§ 494. • Defenses 

It is not a defense to recovery of the penalty that 
the shipper has a remedy for breach of contract, or that 
the charges were paid at a point other than that of 
shipment; but the carrier may show that it might 
lawfully have charged more than It did. There is a con¬ 
flict of authority as to whether the fact that payment by 
the shipper is made without protest precludes recovery 
of the penalty. 

It is no defense to an action to recover penalties 
for overcharges that there was a special contract 
between the shipper and the carrier to fix rates, and 


that the shipper has a remedy by action for breach 
of contract;^® nor is it a defense that the shipper 
did not pay the charges at the point of shipment, 
but at another station.^^ Defendant is not estopped 
from showing that it might lavrfully have charged 
more than it actually did charge,^^ and a custom 
to make no additional charge for hauling to cer¬ 
tain docks does not estop the earner from asserting 
that the city and the docks are different places jus¬ 
tifying an additional charge.^® 

Voluntary payment. There is some conflict of 
opinion as to the effect of payment without protest 
by the shipper. According to some decisions, if the 
payment is made without protest an action to re¬ 
cover the penalty will for that reason be barred.^* 
Other authority holds that the right of action to re¬ 
cover the penalty is not affected by the fact that the 
excessive charges were paid without protest and 
with full knowledge of the facts.^® Where an ex¬ 
cess of freight charged over the rates specified in 
the bill of lading is paid under protest, such pay¬ 
ment is not voluntaiy so as to preclude a recov- 
ery.i® 

§ 495. Conditions Precedent to Action 

statutory conditions precedent to an action for a 
penalty for an overcharge by a carrier of goods must be 
met. 

Where the statutes require the shipper to file a 
written demand or notice of claim for overcharge 
with the carrier, there can be no recovery of a 
penalty for overcharge, unless there is a compliance 
with the requirements of the statutes The claim 
need not be accompanied by the bill of lading.!® 
Several overcharges may be claimed in the same 
written demand.!® 

In the absence of any statute expressly or by im¬ 
plication requiring that complaint shall be made to 
the railroad commission before bringing suit, such 
action on the part of the shipper is not a condition 
precedent to an action for a penalty.®® 


3. Miss.—Gilliland v. Illinois Cent. 

R Co. 32 So. 916. 81 Miss 41 
•4. Okl.—^Atchison, etc. R. Co. v. 
State, 109 P. 218, 26 Okl. 166. 

5. Or—Schanen-Blair Co. v. South¬ 
ern Pac. Co.. 136 P. 886, 68 Or 
106. 

G. Tex.—^Murray & Bro. v. Gulf, C. 
& S. P. R. R. Co., 63 Tex. 407, 51 
Am.R. €50 

10 C J. p 569 note 12 [a] (1). 

7- Iowa—Fuller v Chicagro, etc., R 
Co, 31 Iowa 187 
10 C.J. p 569 note 22 [a] 

a. Wis —Graham v Chicagro, etc., 
R Co. 5 NW. 944, 49 Wis. 532— 
Smith V. Chicago, etc, R. Co., 51 
N.W. 240, 49 Wis- 443. j 


9- TJ.S—Wmsor Coal Co. v. Chicag^o 
& A. R. Co., C.C.MO., 52 P. 716. 
Kan—^Beadle v. Kansas City, etc, R. 

Co.. 32 P. 910, 51 Kan. 248. 

10 C.J. p 569 note 23. 

lO. Mo.—Reynolds v. Chicagro R. Co , 
85 Mo. 90 

10 C.J. p 570 note 27. 

11- Tex.—San Antonio, etc., R. Co 

V. Bracht, CivApp, 163 S W 376 

12. N J,—^McGregor v. Prie R. Co, 
35 N-J Law 115. 

13. Tex.—^Texarkana, etc., R Co. v. 
Sabine Tram Co., CivApp., 129 S 

W. 198. 

14. S C —Stallmgrs v. Southern R 
Co, 75 SE. 449, 92 S.C. 290—Hard¬ 
away V. Southern R. Co., 73 S.E. 
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1020, 90 SC. 475. 489, AnmCas 
1913D 266. 

10 C J p 570 note 35. 

15u Wis.—Streeter v. Chicago, etc., 
R Co . 40 wis 294. 

10 CJ p 570 note 36 

Ifi. Ala.—Southern R. Co. v. Annis¬ 
ton Pdy, etc., Co., 33 So 274. 135 
Ala. 315 

17- Tex.—Sabine, etc., R. Co. V. 
Cruse, 18 SW 755, S3 Tex. 460. 

10 C J. p 570 note 39. 

13. Tex.—Missouri Pac. R. Co. v- 
R^ms, 3 TexA,Civ.Cas § 66. 

10 C J. p 570 note 40 

19- N C.—Efland v. Southern R. Co., 
59 SE 359. 355. 146 N.C. 129, 135. 

2a Tex.—^Texas, etc., R. Co.*v. Sa- 
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§ 496. . Who Liable 

A carrier is not liable for an overcharge made by a 
connecting carrier to which it transfers freight, even 
where such charge is collected by itself. Receivers of 
a carrier are not liable to the penalty. 

Where the statute provides a penalty against any 
railroad company exacting higher rates than the 
maximum rates fixed by statute, a company which 
receives freight and delivers it to a connecting car¬ 
rier is not liable for a penalty because of an over¬ 
charge by the latter company,^! although the first 
company collects the amount from the shipper.22 
Receivers are not within the terms of the statute 
imposing a penalty on railroad companies for mak¬ 
ing excessive charges for freight.^^ 

§ 497. • Actions 

The usual rules as to actions for penalties apply. 

An action to recover a penalty from a carrier of 
goods for an overcharge is governed by the usual 
rules as to actions to enforce penalties, as discussed 
in CJ.S. title Penalties §§ 7-18, also 25 CJ. p 1181 
note 46-p 1213 note 78. 

Jurisdiction and venue. Under a statute confer¬ 
ring a remedy by judicial action for an overcharge, 
a court has jurisdiction of an action for the recov¬ 
ery of the penalty therein provided for, and the 
shipper is not restricted to relief by application to 
the state railroad commission or to the interstate 
commerce commission.24 Where it is provided by 
statute that an action for a penalty shall be brought 
in the county where the cause of action arose, and 


that an action against a railroad on a liability as 
carrier may be brought in any county through which 
the road passes, an action to recover a penalty for 
overcharge may be brought in a county through 
vrhich the road runs, although the overcharge was 
not made there.-® 

Parties. Under a statute requiring an action for 
the penalty to be brought by the railroad commis¬ 
sion in the name of the state, the state is the real 
party in interest.-® Under a statute conferring the 
right of action on the ^‘party aggrieved,” the ship¬ 
per who has been compelled to pay the overcharge 
may maintain the action for the recovery of the 
penalty.-^ 

Time to sue. It has been held that actions based 
on statutes of the character under consideration are 
governed by the statutes of limitations applicable to 
penal actions.^® No penalty can be recovered in an 
action brought after the expiration of the period 
of limitation provided for such actions.-® 

Pleading. To authorize a recovery of a penalty 
for overcharge the allegations of the complaint 
must bring the case clearly within the provisions of 
the statute.^® Ordinarily, a complaint or declara¬ 
tion which follows the language of the statute will 
suffice,®^ although it fails to negative statutory ex¬ 
ceptions to liability.®^ If the statutes provide a 
penalty for a charge in excess of a schedule of rates 
established as provided by law, the declaration must 
show that such rates had been established and that 
the freight charge was in excess of that rate,33 


bine Tram Co., 121 S.W. 256, 61 
Tex.CivApp. 353. 

21- Tex—Gulf, etc., R. Co. v. Adair, 
App., 14 S W. 1076. 

22. Okl —^Atchison, etc., R. Co. v. 
State, 109 P. 218, 26 Okl. 166. 

23. Tex.—Campbell v. Wiess, Civ. 
App, 25 S.W. 1076. 

24. Ohio.—B. Doppes' Sons lium- 
ber Co. v. Cleveland, C, C & St 
L. By. Co, 14 Ohio N.P..NS.. 392. 

25. Ark.—Chicago, etc, R Co. v. 
MiUer, 146 S.W. 485. 103 Ark. 151 

26. Fla—State v Florida R. Co., 68 
So 667. 69 Fla. 564. 

10 C J. p 571 note 44 

27. Ohio.—B. Doppes* Sons Lum¬ 
ber Co V. Cleveland, C, C & St. 
L. Ry. Co, 14 Ohio NP,NS, 392 

28. Iowa—Baker Wire Co. v. Chi¬ 
cago, etc. R. Co., 76 NW. 665, 106 
Iowa 239. 

29. Miss.—Gulf & S L R. Co. v. 
Laurel Oil & Fertilizer Co., 160 So. 
564, 172 Miss. 630, correcting 159 
So. 838, 172 Miss. 630, amending 
and overruling suggestion of error 
158 So. 778, 172 Miss. 630. 


30. XJ.S—Winsor Coal Co. v. Chica¬ 
go & A. R. Co., C.C.MO., 52 F. 716. 
Tex —Sabine, etc, R. Co v. Cruse, 
18 S.W. 755, 83 Tex. 460. 

10 C-J- p 571 note 46. 

Ckinnectiiag carriers 

If suit is brought against connect- 
mg earners jointly to recover a pen¬ 
alty for overcharge, an averment 
that defendants’ busmess relations 
were wholly withm their knowledge 
and that they had colluded to secrete 
the same to defeat plaintiff and other 
shippers is sufficiently full and spe¬ 
cific —^International, etc, R Co. v 
Pichard, 1 Tex A Civ Gas. §§ 427, 431 
—^10 C.J. p 571 note 53. 

Weight of shipment 

(1) A petition seeking recovery of 
a penalty under a statute construed 
as not applying to shipments of less 
than a certain weight, which alleges 
an overcharge on two packages each 
under the minimum statutory weight 
but together over that weight, is de¬ 
fective If it fails to allege that they 
were sent by one and the same ship¬ 
ment and the same bill of lading — 
T. V. Murray & Bro v Gulf, a & S 
F. R Co., 63 Tex 407. 51 AmR. 650. 
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j (2) If the statute makes the car- 
I rier liable for a penalty for collect¬ 
ing greater freight charges than 
those stipulated in the bill of lading, 
and an action is brought for a pen¬ 
alty for overcharge on a bill of lad¬ 
ing containing the clause "weight 
and transportation subject to cor¬ 
rection,” It must he alleged that the 
charges specified therein were based 
on the actual weight of the freight. 
—Gulf, etc, R. Co. V. Loome, 19 S. 
W 385, 84 Tex 259, 261—Sabine, etc., 
R Co. V. Cruse, 18 SW 755, 83 Tex. 
460 

31- Va —^Norfolk, etc, R Co. v. Pen¬ 
dleton, 11 SE. 1062, 86 Va. 1004, 
affirmed 15 S Ct 413. 156 US 667, 
39 L.Ed. 574 

W.Va—^BEart v Baltimore, etc, R. 

Co. 6 W-Va. 336 
10 C J p 571 note 47 
32. Va.—Norfolk, etc, R. Co v Pen¬ 
dleton. 11 SE. 1062, 86 Vo. 1004, 
affirmed 15 SCt. 413, 156 US. 667, 
39 L.Ed 574. 

3^ Ill.—Chicago, etc, B. Co v. Peo., 
77 Ill 443. 

Mo.—^McGrew v Missouri Pac R. Co., 
21 S.W. 463, 114 Mo. 210. 
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or It will be subject to attack by special demurrer.^^ 
A mere allegation that the charges were unreason¬ 
able and extortionate will not suffice.^® 

The defense that an overcharge was unintention¬ 
al and innocent is a matter which must be pleaded 
and proved by defendant.^^ A mistake in weight or 
classification cannot be proved under a general de¬ 
nial,^" and if the ansvrer shows on its face that the 
mistake pleaded was due to culpable negligence, it 

is insufficienL^S 

Evidence. The burden is on plaintiff to prove all 
the facts necessary to make out a case under the 
statute providing for the recovery of penalties for 
overcharges.^® The burden of proving mistake as 
a defense is on the carrier.^® The usual rules ap¬ 
plicable generally in civil actions as regards admis¬ 
sibility^^ and weight and suflSicicncy^® a-pply ac¬ 
tions to recover penalties for overcharge. 

Trial. Whether or not a violation of the stat¬ 
ute was intentional or was caused by inadvertence 
or mistake is a question for the jury.^® Where the 
evidence is conflicting, a refusal to direct a ver¬ 
dict is proper.^'* Where the petition stated a cause 
of action and was supported by uncontradicted evi¬ 
dence, the court properly direct a verdict for plain- 

tiff>5 


§ 498- Amount and Number of Penalties 

The amount and number of penalties depend on the 
terms of the statute. 

Where the statute relating to penalties for over¬ 
charge provides that all penalties shall be cumula¬ 
tive. a shipper who is compelled to pay excessive 
freight charges on different shipments may recover 
a penalty for each separate act of extortion.^® “If 
the statute imposes two distinct penalties for the 
same act, and the penalties are not in the alterna¬ 
tive, the enforcement of one does not prevent the 
enforcement of the other.^*^ 

The fact that the amount of the penalty recover¬ 
able is gpreatly in excess of the overcharge does not 
render it objectionable, since the penalty is imposed, 
not to facilitate the collection of claims, but to en¬ 
force the performance of the carrier’s duties.^® 

Interest. Before judgment the penalty does not 
bear interest where the statute does not specifically 
allow it,*® the liability not being of the character 
which entitles it to draw interest imder the general 
statutes relating to interest.®® 

§ 499« Preventing Continuous Shipment of 
Freight 

A petition to recover statutory damages for violation 


34L Tex.—San Antonio, etc., R- Co. v 
Bracht, Civ.App., 163 S.W. 3T6- 
10 C.J. p 571 note 50. 

35. m. —Chicagro^ etc., R. Co. v. Peo¬ 
ple. 77 IlL 443- 

36. Tex.—St. rioul*; Southwestern R. 
Co V. Rutherford, 96 S-W. 73, 43 
Tex-Civ-App. 544. 

37. Tex.—^Ft- Worth, etc, R. Co. v. 
Lillard, App., 16 S.W. 654. 

3& Arh.—^Missouri Pac. R. Co. v. 

Smith. 29 S,W. 752, 60 Ark. 221. 

10 C.J. p 571 note 56. 

33. Ark —Chicago, etc,, R. Co. v. 

Youn& 145 SW. 203, 102 Ark. 599. 
10 C J. p 571 note 57. 

Proof of esta>'H«>»ed rate 

Where a shipment is intended to be 
made under the resmlarly published 
and established rate, notwithstanding 
the rate specified in the bill of lad¬ 
ing, the shipper in an action to re¬ 
cover a penalty for extortion on the 
part of the carrier in demanding ad¬ 
ditional charges, is required to show 
what the established rate is, and the 
statement of the rate in the hiU of 
lading would not be evidence of such 
fact.—^Panhandle & S. F. Ry. Co. v. 
Guthrie, Tex.Civ-App., 248 S.W. 106. 

40- Tex—San Antonio, etc. R. Co. 
V. Bracht, Civ.App, 163 S.W. 376. 

41- Okl —Atchison, etc., R. Co. v. 
State. 109 P 218. 26 Okl 166. 

10 C.J. p 571 note 58. 


Pazticiilar evidence held ad‘mi«ssi1xle 

On information for overcharge, evi¬ 
dence is admissible to show that the 
order of the corporation commission 
violated was unjust and unreason¬ 
able, in view of Okl Const, art 9 § 22, 
providing that the delinquent or of¬ 
fending party have opportunity to 
introduce evidence of the validity, 
justness, or reasonableness of the 
order or requirement alleged to have 
been violated.—Atchison, etc., R. Co 
V. State, 109 P. 218, 26 Okl. 166. 

42. Ark.—Missouri Pac R. Co. v. 

Summers, 246 S.W. 859, 158 Ark 

643 

10 C.J. p 571 note 60. 

Rvideii.ee hdd snffimettt 

(1) To sustain a verdict for plain¬ 
tiff.—^Missouri Pac R Co. v. Sum¬ 
mers. 246 SW. 850. 158 Ark. 643. 

C2> To sustam a finding that a 
rate made by the railroad coTnmis- 
sion did not apply to the place to 
which the freight was shipped.—Sa¬ 
bine Tram Co. v. Texarkana, etc., R. 
Co. 143 S W. 143. 105 Tex 3’2. affirm¬ 
ing, Civ App. 129 S.W. 198. 

SvideoLce held iiisnflLcie]Lt 

(1) To show that defendant earner 
operated either jointly or with 
others, the road which made the 
overcharge—^Missouri Pac R Co. v ! 
Wright, 47 S.W. 557, 65 Ark 631. j 

(2) The mere unsworn declaration 
of defendant’s agent that there was I 
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an overcharge is msufficient to sus¬ 
tain a finding of an overcharge.— 
Latta Martm Pump Co. v. Southern 
Ry. Co., 50 SE. 686, 138 NC. 300. 

43- Iowa—Puller v Chicago, etc., R. 
Co., 31 Iowa 187 

44. Ark—Chicago, R. I. & P. Ry. 
Co, V. McClaTiahan, 235 S.W. 380, 
151 Ark. 77. 

45- Ga—Central of Georgia R Co v. 

Stephens. 80 SE. 1044, 141 Ga 342. 
46. Tex—Texarkana, etc., R. Co. v. 
Sabine Tram Co, Civ.App., 129 S. 
W. 198. 

10 C J p 572 note 63. 

47- Iowa.—HemmaD v. Burlington, 
etc. R Co.. 9 N.W. 378, 10 NW. 
340, 57 Iowa 187. 

10 C J. p 572 note 64. 

46. Iowa—Burlington, etc.. R Co. 
V, Dey, 48 N.W. 98, 82 Iowa 312, 
31 AmS.R 477. 12 LRA. 436. 

Kan.—^Tucker v. Missoun Pac. R 
Co., 108 P. 89. 82 Kan. 222. 

NC.—^Efland V Southern R Co., 59 
S.B. 359, 146 N.C. 129. 

10 C.J. p 572 note 65. 

49- Miss.—Gulf & S I R Co. v. 
’ Laurel Oil & FertUizer Co.. 160 So. 
564, 172 Miss. 630, correcting 159 
So. 838, 172 Miss. 630, amending 
and overruling suggestion of error 
158 So 778, 172 Miss. 630. 

50. Ohio —Iron R Co. v. Lawrence 
Furnace Co.. 30 N.E. 616, 49 Ohio 
St. 102. 
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af a penal statute forbidding any contract, combination, 
or agreement to prevent a continuous carriage of freight 
to destination, must bring the case strictly within the 
statute. 

Statutes forbidding" any combination, contract, or 
agreement to prevent the carriage of freight from 
being continuous from the place of shipment to the 
point of destination, and authorizing the recovery 
of treble damages for violation of the provision, are 
penal.5i Accordingly, a petition or a complaint in 
an action to recover the penalty must bring the case 
strictly within the letter of the statute, leaving 
nothing to inference or mtendmenL®^ A complaint 
which fails to allege any contract, combination, or 
agreement to prevent a continuous carriage from 
the point of shipment to the point of destination is 

fatally defective.®^ 

§ 500. Refusal to Deliver Freight 

Where a statute so provides, a carrier of goods may 
be subject to a penalty for refusing to deliver freight 
on tender of the legal charges. Actions to recover such 
penalties are governed by the usual rules. 

Statutes which impose a penalty on carriers for 
refusing to deliver freight on tender of the legal 
charges, have generally been held to be valid.^^ 
Such state statutes do not apply to interstate ship¬ 
ments,®® as to which, they have been superseded 
and rendered inoperative by the Carmack amend¬ 
ment.®® Such statutes have no application to a 
carrier not a party to the bill of lading, which has 
not carried the goods under the bill of lading and 
has neither authorized nor accepted it;®^ nor do 
they ordinarily apply where no charges are due, the 
same having been prepaid.®® 

To authorize a recovery of the statutory penalty, 
the party seeking recovery must bring himself 
strictly within the terms of the statute.®® Thus, 


where the statute so provides, it is essential, to fix 
the liability of the carrier, that the* party seeking 
recovery tender®® or pay®^ the entire amount of 
the charges shown to be due by the bill of lading. 
Under such a provision, the amount of the freight 
due must be shown by the bill of lading, and there 
can be no recovery where there are no figures nor 
data given in the bill of lading and none referred 
to, from which the amount of freight can be calcu¬ 
lated ;®2 but there is other authority holding that 
the penalty is recoverable, notwithstanding the fail¬ 
ure of the bill of lading to specify the correct 
weight of the freight, without which the charges 
could not be computed, on the ground that the car¬ 
rier had the duty in such case to weigh the goods 
within a reasonable time in order to ascertain the 
amount of the charges.®® The fact that tender was 
made under protest does not invalidate it nor does 
it excuse the carrier's failure to deliver. ®4 It is 
not necessary that the bill of lading be shown at the 
time of the tender to make the tender effectual, un¬ 
less its production is demanded.®® Where no depot 
was maintained at the point of destination of the 
goods, and it was customary to deliver freight for 
that place from a depot at another place, tender of 
freight charges at such depot, and refusal to deliv¬ 
er, will render the carrier liable for the penalty,®® 

On the ground that the statutory requirements 
cannot be avoided by making an unreasonable de¬ 
mand on the consignee as a condition precedent to 
obeying the law, it is not a defense to an action to 
recover a penalty trader this statute that the owner 
refused to surrender the bill of lading,®^ or to give 
an indemnity bond in lieu of sudi surrender.®® In 
this respect, it is not material that there is a cus¬ 
tom among railroads of requiring surrender of the 
bill of lading.®® 


51- Iowa.—Clark v. American Ex¬ 
press Co., 106 N.W. 642, 130 Iowa 
254. 

52. Iowa.—Clark v. American Ex¬ 
press Co., supra. 

53. Iowa.—Clark v. American Ex¬ 
press Co., supra. 

54. N.C.—Harrill v. Southern R. Co., 
57 S.E. 382. 144 N.a 532. 

Tex—Houston, etc., R. Co. v. Harry, 
63 Tex. 256. 

10 C J. p 580 note 20. 

55w Tex.—Gulf, C. & S. P. Ry. Co. v. 
Mathis, C 1 V.APP.. 194 S.W. 1135. 

5& S.C.—^Pennell Infirmary v. South¬ 
ern R. Co, 85 S.E. 237, 101 S.C. 
134. 

10 C.J. P 580 note 21. 

57- Tex—Gulf, etc., R Co. v. Dwyer, 
19 S.W. 470, 84 Tex. 194. 

10 aJ. p 581 note 28. 


58. Tex.—Alderson v. Gulf, etc., R 
Co., Civ.App., 23 SW. 617. 

59. Tex.—^Fort Worth & D. C. Ry. 
Co. V. Brewer, Civ.App., 1 S W.2d 
686 . 

10 C.J. p 580 note 22. 

60. Ark—^St. Louis, etc., R. Co. v 
Johnson, 13 SW. 1096, 53 Ark. 282. 

10 C.J. p 580 note 23, p 581 note 27. 

61. Ark.—St- Louis, etc., R. Co. v. 
Johnson, supra. 

62. Tex.—^Texas, etc., R. Co. v. 
Wood, CivA^pp., 23 S.W. 744. 

10 C.J. p 580 note 24. 

Expesnse account not part of hlU of 
lading* 

A shipper who tenders the amount 
of freight shown by an expense ac¬ 
count furmshed by the carrier, which 
was no part of the hill of lading, 
cannot Tnaintam an action for the 
penalty.—Schloss v. Atchison, etc., 
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R C!o. 22 S.W. 1014, 85 Tex. 601— 
Texas, etc., R, Co v Wood, Tex-Civ. 
App., 23 S-W. 744—^10 C.J- p 581 note 
26. 

63. Ark.—^Little Rock, etc, R Co. v. 

Hanniford, 5 S.W. 294, 49 Ark. 291 
10 C.J. p 581 note 25 
e4w Tex.—^Atchison, etc., R. Co. v. 
Roberts, 22 S.W. 183, 3 Tex.Civ. 
App. 370. 

65. Tex—Gulf, etc., R. Co. v. Dwyer, 
12 S.W. 1001, 75 Tex. 572. 16 Am. 
SR- 926. 7 L.RA. 478. 

66. Tex.—^St. Louis, etc, R. Co. v. 
McKee, App., 15 S.W. 45. 

67- Tex.—Dwyer v.* Gulf, etc., R. 
Co.. 7 S.W, 504, 69 Tex. 707— Gulf, 
etc, R. Co V. McCown, Civ.App.. 
25 S.W. 435. 

68L Tex.—Gul^ etc., R. Co. v. Mc¬ 
Cown, supra. 

69. Tex.—Dwyer v. Gulf, etc., R. Co., 
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It is no defense for the carrier to show that its 
agent did not know the correct charges, because of 
the carrier’s failure to file its schedule of rates.^® 

The sealing of a car by the carrier’s agent is not 
a refusal to deliver goods authorizing recovery of 
the penalty where the shipper was not seeking at 
that time to remove them 

Actions, Where by statute a tender of the 
amount of freight shown by the bill of lading is a 
condition precedent to recover a penalty for refusal 
to deliver freight, the petition must allege a tender 
of the amount of freight charges as shown by the 
bill of lading,'^^ and, if the bill of lading stipulates 
that the weights named therein are subject to cor¬ 
rection, plaintiff must allege that the weights are 
correct.^^ Under a general denial defendant can¬ 
not prove a mistake in the weight or classification, 
although the bill of lading provides that the rate 
and classification were subject to correction; such 
a mistake must be specially pleaded.^^ 

The burden is on the carrier to show that its 
failure to deliver was due to the consignee’s failure 
on request to produce the bill of lading.^5 Where 
a shipment is intended to be made under the regu¬ 
larly published and established rate, notwithstand- 
mg the rate specified in the bill of lading, the ship¬ 
per in an action to recover the penalty for refusal 
of the carrier to deliver the goods is required to 
show what the established rate is, and the statement 
of the rate in the bill of lading vrould not be evi¬ 
dence of such fact.^® Where defendant claimed a 
higher rate than that fixed by the bill of lading, evi¬ 
dence offered by defendant to show that the ship¬ 
per offered plaintiff to pay the difiFerence between 
the amount specified in the bill of lading and that 
demanded by defendant, which offer plaintiff re¬ 
fused, was properly excluded 

An order dismissing a complaint charging a will¬ 
ful refusal to deliver freight, where there is failure 
merely to support the allegation of willfulness, is 
error.7® Where it was admitted by both parties 
that the bill specified that the weight was subject 


to correction, and it was claimed by defendant car¬ 
rier that more was due than tendered, an instruc¬ 
tion that the jury could consider evidence as to the 
true weight only if they believed that such words 
were in the bill is erroneous, since the burden of 
proof was on plamtiff to show that he tendered the 
full amount-^® 

Amount and number of penalties. Under some 
statutes only one penalty is recoverable on one ship¬ 
ment, although there are several demands for deliv¬ 
ery and refusals thereof;®® by the provisions of 
other statutes, the penalties arc cumulative-®^ 

§ 501. Refusal to Give Bill of Lading 

Under a statute requiring the carrier to furnish the 
shipper, on demand, a bill of lading stating the quantity 
and condition of the goods received, the carrier is not 
liable to the penalty, where the loading was done by the 
shipper and the necessary information was withheld 
from the. carrier’s agent. 

Under a statute imposing a penalty on a common 
carrier for refusing to give a shipper, when de¬ 
manded, a bill of lading stating the quantity, cargo, 
order, and condition of goods received for ship¬ 
ment, the railroad company is not liable because an 
agent refused to state in a bill of lading the weight 
or quantity of a car of goods loaded by the ship¬ 
per, where the loading was done by plaintiff him¬ 
self, and all the information necessary to make out 
the bill of ladmg was in his possession and by him 
withheld from the agent.®® 

§ 502- Refusal to Receive Freight for Trans¬ 
portation 

state statutes imposing penalties on carriers for 
refusal under certain circumstances to receive freight 
for transportation, are valid, as applied to intra-state 
shipments, and entitle the shipper to recover the penalty 
where the carrier deliberately refuses to receive and 
transport freight tendered with the proper charges* 

State statutes which impose a penalty on earners 
under certain circumstances for refusal to receive 
freight for transportation are valid, at least so far 
as mtra-state shipments are concerned;®® but in 
view of federal legislation in this field, they can 


7 S.W. 504. 60 Tex. 707-—Gulf, etc, 
K- Co. V. McCowu, Civ.App., 25 
SW. 435. 

10 C J. p 581 note 33. 

7a X C —^Harrill v. Southern K. Co, 
57 SE. 383, 144 N.C. 532. 

71- Tex—^Port Worth & D. C. Ry. 
Co V. Brewer, CivApp., 1 S W.2d 
6S6. 

72. Tex—St. liouis Southwestern R. 
Co- V Carden, Civ.App.. 26 S.W. 747 

73. Tex.—Wichita Valley R Co v. 

Nance, 25 S.W. 47, 6 Tex.Civ.App. 
34. j 


74. Tex—Ft. Worth, etc. R. Co. v. 

Billard, App., 16 SW. 654. 

TSi. N.C.—^Jeans v Seaboard Air Line 
R Co.. SO SB. 243, 164 N.C 224 
7a Tex—Panhandle & S. F Ry. Co 
V- Guthrie. Civ.App., 248 SW. 106 
77- Tex—Dillingham v. B^schl, 21 
S-W- 554, 1 Tex.CivJLpp. 546. 

7a S.C—Jefferson v_ Southern Ex¬ 
press Co.. 87 SE. 209, 103 S.C. 75. 
79- Tex—Gulf, etc, R Co. v. Loome. 
19 S.W 385, 84 Tex. 259—Gulf, etc. 
R Co V Nelson, 23 S.W. 732, 4 
Tex.Civ.App. 345 
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sa N.C —^Harrill v Southern R Co, 
57 SE. 383, 144 NC 532. 

10 C J. p 581 note 40. 

81- Tex —Atchison, etc, R Co v. 
Roberts, 22 S.W. 183, 3 Tex Civ. 
App. 370 

82- Tex —Conley v Sherman, etc., 
R Co.. 38 SW 519, 90 Tex. 296. 

10 C J p 582 note 46. 

8a N C —Corbett v. Atlantic Coast 
Line R Co., 170 S.B. 129. 205 N. 
C 85. 

10 C.J. p 572 notes 67, 68- 
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have no application to interstate shipments.®^ Like 
other statutes imposing penalties, these statutes are 

subject to strict construction.*® 

The carrier’s deliberate and peremptory refusal 
to accept a shipment tendered with the proper 
freight charge entitles the shipper to the penalty 
prescribed by the statute.*® If the carrier elects 
to stand on its interpretation of the tariffs and 
wrongfully declines a shipment on the ground that 
insufficient freight charges are tendered, whereas 
it was in fact in error as to such interpretation, it is 
liable for the penalty,*^ There is a refusal to 
transport within the meaning of the statute when 
the carrier permits a shipper to load his cars with 
goods, but refuses to ship the car or to issue a bill 
of lading therefor.** 

§ 503. Time Allowed for Shipment 

If the statute allows the carrier two days at the 
initial point of shipment in which to ship freight, no 
penalty can be imposed for a refusal to receive goods 
for shipment by a tram being loaded at the time of 
tender of the goods. 

Where the statute imposing penalties on carriers 
for refusal to receive freight for transportation, al¬ 
lows the carrier two days at the initial point of 
shipment in which to ship freight, it incurs no pen¬ 
alty by a refusal to receive goods for shipment by 
a tram being loaded when the goods were tendered 
for shipment*® 

§ 504. Who May Sue 

Under statutes so providing, only the "party ag¬ 
grieved,” as, for example, the shipper, may sue to re¬ 
cover the penalty. 

Where the statutes imposing penalties on carriers 

Duty to receive and transport prop¬ 
erty generally see supra §S 27—34. 

84. TJ S.—Southern Ry. Co. v Reid, 

32 S Ct. 140. 222 U S. 424. 56 L. Rd. 

257, reversing Reid v. Southern Ry. 

Co., 69 SR 618, 153 N C. 490. 

Tiior to Camiack anLen^ment and 
decisions of the TJnited States su¬ 
preme court construing its provisions 
in regard to these regulations, such 
statutes were upheld, regardless of 
whether the shipment was intra-state 
or interstate in its character.—Bagg 
V. Wilmington, etc, R. Co., 14 S R 79, 

109 N C. 279. 26 Am S R 567. 14 KR. 

A. 596—10 CJ. p 572 note 69. 

85- N C.—Cox V. Atlantic Coast Line 
R Co, 62 SR. 556, 148 NC. 459. 

86. KT.C.—Corbett v. Atlantic Coast 
Line R. Co.. 170 S.R. 129, 205 N.a 
85. 

87- N C.—Corbett v. Atlantic Coast 
Line R. Co., supra. 

88 . K.C.—^Tilley v. Norfolk, etc., R. 


for refusal to receive freight for transportation, 
provide that the penalty shall be recovered by “the 
party aggrieved,” the shipper is entitled to sue for 
the penalty:®® but a mere agent not the-real party 
in interest,®^ or the attorney for attaching credi¬ 
tors,® ^ or a connecting carrier over whose lines the 
freight is consigned,®® is not so entitled. 

§ 505. Defenses 

The character of the shipment or the existence of 
conditions preventing performance of the duty, for which 
the carrier is not responsible, may be a defense to the 
imposition of a penalty for refusal to receive freight for 
transportation. 

The character of a shipment may constitute a 
sufficient excuse for refusal to receive it, and hence 
preclude the application of the penalty for refusal 
to receive freight for transportation.®^ So, also, 
unforeseen conditions not to be anticipated,®® or 
conditions for which the carrier is not responsible, 
preventing the discharge of its duty to receive 
goods for shipment,®* may be successfully urged as 
a defense to an action to recover a penalty under 
the statutes. 

It is not a defense to an action to recover a pen¬ 
alty for violation of the statutes that the party 
whose freight the carrier refused to ship sustained 
no injury thereby;®^ or that the carrier had failed 
to file and publish its schedule of rates;®* or that 
the consignee of freight had failed to imload cars 
previously consigned to him, creating a congestion 
of traffic at the point to which the shipper desired 
to have the freight transported;®® or that the agent 
to whom the goods were offered for shipment was 
ignorant of the location of the point to which they 
were destined;^ or that the point to which the 

9GL N.C.—Murphy Hardware Co. v. 
Southern R. Co., 64 SR. 873, 150 
NC 703. 23 LRA.N.S. 1200. 17 
AnnCas. 481 
10 CJ p 572 note 75. 

97- N.C —Reid v. Southern R Co.. 
64 S.R. 874, 150 N.C. 753, 17 Ann. 
Cas. 247, reversed on other grounds 
Southern R. Co. v Reid, 32 S.Ct. 
145, 222 U.S 444, 56 L Rd 263 
98. N.C.—Burlington Lumber Co. v. 
Southern R. Co., 67 S R. 167, 152 N. 
C. 70, reversed on other grounds 
Southern R Co v. Burlington 
Lumber Co, 32 S CL 657. 225 TJ.S. 
99. 56 LRd. 1001 

V. Southern R. 
Co., 64 S.R. 578, 150 N.C 575. 

10 CJ p 572 note 78. 

1- N.C-—^Reid v. Southern R. Co., 64 
SR. 874, 150 N.C 753, 17 Ann.Cas. 
247, reversed on other grounds 
Southern R. Co. v. Reid, 32 S-Ct. 
145, 222 U.S. 444. 56 LRd. 263. 

10 C J. p 573 note 79. 


Co., 77 S.R. 994, 162 NC. 37—Gar¬ 
rison V. Southern R Co, 64 SR 
578, 150 N.C 575—Twitty v. South¬ 
ern R. Co.. 53 S.R. 957, 141 N.C 
3^5 

9- N.C.—Cox V. Atlantic Ckiast Line 
R. Co, 62 S.R. 556, 148 NC 459. 

90. Mich.—Crosby v. Pere Marguette 
R. Co.. 91 N.W. 124, 131 Mich. 288 

10 C J. p 573 note 83. 

91- N.C —^McRackan v. Atlantic 

Coast Line R Co, 63 S R. 1042. 150 
N.C 331. 

98;. N.C —^McRackan v. Atlantic 

Coast Line R. Co., supra. 

8L Mich.—Crosby v. Pere Mar¬ 
quette R Co., 91 N.W. 124. 131 
Mich. 288. 

10 C.J p 573 note 86. 

94. N.C—^Tilley v, Norfolk, etc., R. 
Co.. 77 S E 994, 162 N.C. 37. 

10 C.J. p 572 note 73 

oa. N C.—Garrison v- Southern R 
Co., 64 S.R. 578. 150 N.C 575. 
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freight was to be consigned was not a regular sta¬ 
tion at which an agent of the carrier was kcpt.^ 
Where the carrier fails to provide sufficient plat¬ 
form facilities for receiving cotton ordinarily 
awaiting transportation, it is not excused from re¬ 
ceiving cotton for transportation, because the ship¬ 
per refuses to place it on the platform vrhich is 
covered with other cotton, necessitating unusual ex¬ 
pense in putting the cotton on the platform.^ The 
fact that a connecting carrier refuses to receive 
freight for a certain consignee will not relieve the 
initial carrier from liability for the penalty for re¬ 
fusing to receive freight.^ 

§ 506. Conditions Precedent to Action 

Before liability for a penalty for refusal to receive 
freight for transportation can attach, there must be a 
proper tender of the freight for shipment. 

Before the liability for a penalty for refusal to 
receive freight for transportation can attach, there 
must be an actual or constructive® tender of the 
freight for shipment; and the tender must be made 
during business hours® and at a regular station, 
when the statute so requires.^ In making a tender, 
it is not essential that any particular language be 
used; it is sufficient that the language amounts in 
common understanding to a tender.® 

§ 507. Actions 

The usual rules as to actions for penalties apply. 


An action to recover a penalty for refusal to re¬ 
ceive freight for transportation is governed by the 
usual rules as to actions to enforce penalties, as 
discussed in C.J.S. title Penalties §§ 7-18, also 25 
CJ. p 1181 note 46-p 1213 note 78. 

Pleading. The declaration, petition, or com¬ 
plaint in an action for a penalty for refusal to re¬ 
ceive freight for transportation, must allege all the 
statutory requisites, to establish defendant’s liability 
for the penalty,® Where the penalty is a per¬ 
centage of the value of the property at the time it 
should have been shipped, calculated for the time 
of the delay, the petition must show the date of 
shipment or tender, the value of the goods, and the 
period of delay.i® Plaintiff need not show that de¬ 
fendant has filed and published its schedule of 
freight rates as required by law, as defendant will 
be presumed to have complied with the law.^l 

Evidence. The usual rules as to the weight and 
sufficiency of evidence apply.^® 

Instructions. An instruction that if cattle offered 
for shipment were at a nearby point ready for 
shipment, and this was known to the carrier’s agent, 
there was a sufficient tender for shipment and the 
shipper would not be required to ask the carrier 
to ship each day, is erroneous in that it makes the 
tender depend only on the shipper’s readiness to 
ship and knowledge of such readiness on the part 
of the carrier’s agent.^® 


а. N C.—^Reid v. Southern R. Co., 1 

63 SK 112, 149 N.O. 423. affirmed] 

64 SE. 874, 150 N.C. 753. 17 Ann. 
Cas 247, reversed on other grounds 
Southern R, Co. v. Reid, 32 S Ct. 
145, 222 U.S. 444, 56 L.Ed. 263. 

3. Ark.—St. Louis, etc, R. Co. v. 
State, 104 S.W. 1106, 84 Ark. 150. 

4b N C.—-Wampum Cotton Mills v. 
Carolina, etc, B. Co.. 64 S El. 5S8, 
150 NC. 612. 

10 C J. p 573 note 82. 

Sb N.C.—^Bane v. Atlantic Coast Line 
R. Co., 88 S.E. 477. 479. 171 N.C. 
328. 

10 C J. p 573 note 87. 

"The plaintiff may have been ready 
and willing to ship, and the defend¬ 
ant's agent may have known of this 
fact, and still no penalty would ac¬ 
crue unless there was an offer or 
tender of the shipment either actual 
or constructive If . . . the cat¬ 

tle were in a lot near by, it was not 
necessary that they should be driven 
from the lot to the station each day, 
but the plaintiff or his agent ought 
to have offered to do so in order to 
make good their tender.”—^Bane v. 
Atlantic Coast Line R Co, supra. 

б. NCL—^Wampum Cotton UTiii.® v. 


I Carolina, etc, R. Co.. 64 S.E. 586, 
150 NC. 608. 

7- N.C.—Garrison v. Southern R 
Co.. 64 SE 578. 150 N.a 575—Al- 
sop V. Southern Ehcpress Co., 10 S. 
E. 297. 104 N.C. 278. 6 L.RA, 271. 

10 C J. p 573 note 89. 

8b N.C.—-Wampum Cotton Mills v. 
Carolina, etc., R Co., 64 S.B. 586, 
150 N.a 608. 

10 aj. p 573 note 90. 

8- Tex.—ETansas City, etc., R. Co. v. 
Cole, Civ.App, 149 S.W. 753—^Dor- 
rance v. International, etc., R. Co, 
126 S.W. 694, 53 Tex.Civ.App. 460. 

Complaint hdd to state cause of ac¬ 
tion 

Under a statute requirmg a earner 
to receive at “a regular station” only 
all articles of the kind received for 
transportation, a complaint alleging 
that plaintiff tendered to a carrier at 
a particular station a quantity of 
loose lumber for shipment, etc., 
which defendant wrongfully and un¬ 
lawfully refused to receive, states a 
cause of action for a penalty, since it 
would be inferred, to be shown by 
proof, that the station named was 
a regular station, and that loose lum- 
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her was an article usually received 
by the earner —Olive v. Atlantic 
Coast Line R Co., 67 S.E. 583, 152 
N.C. 279. 

Tender 

The complaint, to be sufficient, 
must allege a proper tender.—Cume 
V. Raleigh, etc, R Co. 47 SE. 654, 
135 Na 535—^10 CJ. p 573 note 93. 

lO. Tex.—^Kansas City, etc., R Co. v 
Cole, Civ.App., 149 SW. 753—^Dor- 
rance v. International, etc., R Co, 
126 S.W. 694, 53 Tex.Civ.App. 460 

11- N C.—^Burlington Lumber Co v 
Southern R. Co, 67 SE 167, 152 
N C 70, reversed on other grounds 
Southern R Co v Burlmgton Lum¬ 
ber Co. 32 set 657, 225 US. 99, 
56 L.Ed 1001. 

12b N.C.—Corbett v. Atlantic Coast 
Lme R Co, 170 S.E. 129, 205 NG 
85. 

10 C.J p 573 note 94. 

Evidence held to sustain -BTiiiing of 
actual 

N.C.—Corbett v. Atlantic Coast Line 
R Co., 170 S.E 129, 205 N.C. 85. 

13. N.C —^Bane v Atlantic Coast 
Line R Co., 88 SE 477, 171 N.C. 
328. 
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§ 508. - Amount and Number of Penalties 

The amount and number of penalties depend on the 
controlling statute and the facts of the particular case. 

In view of the fact that a penalty of this char¬ 
acter is purely a matter of statutory regulation, the 
amount and number of penalties depend on the 
terms of the statute as applied to the facts of the 
particular case. A statute imposing a penalty of 
fifty dollars for each da^s failure to receive freight 
for shipment is intended to imjiose a penalty of such 
amount for each day on which the freight is at the 
depot ready for shipment;!^ such a provision is not 
invalid as imposing a penalty which would prevent 
the carrier from resorting to the courts to deter¬ 
mine the validity of a statute imposing it.^® To en¬ 
title a shipper daily to the statutoiy penalty for 
failure to receive freight for shipment, there must 
have been a tender, actual or constructive, and a 
refusal, each da 3 ^i® 

Where the statute provides that each article re¬ 
fused shall constitute a separate offense, on a re¬ 
fusal of a railroad company to transport a lot of 
cattle, a separate penalty is recoverable for each 
head.^^ 

§ 509. Refusal to Refund Overcharge 

state statutes imposing penalties on carriers for fail¬ 
ure to refund overcharges within a specified time after 
the filing of claim therefor are valid, as applied to intra¬ 
state shipments, and entitle the ‘'aggrieved party/* who 


§ 509 

may be the consignee, to recover the penalty if the car¬ 
rier fails to tender full settlement as required. 

State statutes which require claims for over¬ 
charges to be adjusted and paid within a designated 
time after filing of the claim, and impose a penaltjr 
for failure so to do, are valid and enforceable, at 
least so far as intra-state shipments are concern¬ 
ed.^^ In as much as congress has taken entire 
control of the question of rates for interstate trans¬ 
portation, and especially of the matter of excessive 
charges, or those not corresponding with the rates 
authorized, filed, and published, these statutes are, 
as applied to interstate shipments, imconstitutional 
and void, as an interference with interstate com- 
merce.i® 

The carrier incurs the statutory liability by its 
failure to settle, within a specified time, a claim for 
refund made in the manner designated by the stat¬ 
ute, and Its offer to refund an amount less than that 
actually owing to claimant is not a sufficient tender 
of settlement to defeat liability for the penalty.^® 
If the statute imposing the penalty expressh' so pro¬ 
vides, it is a condition to the liability of the car¬ 
rier that the plaintiff be entitled to recover the full 
amount of his claim for refund.^^ In the absence 
of such express statutory provision, however, the 
fact that the claim for refund,^^ or the complaint,23 
seeks recovery of an amount greater than that of 
the actual overcharge to which plaintiff is entitled, 
does not prevent the imposition of the penalty, 
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14. N.C.—Bane v. Atlantic Coast 
Line R. Co., 88 S.E. 477, 171 NC. 
32S. 

15. N.C.—Garrison v. Southern R. 
Co.. 64 SE. 578, 150 N.C. 575. 

10 C J p 573 note 98. 

le. NT.C.—^Bane v. Atlantic Coast 
Line R. Co, 88 SB 477. 479, 171 N. 
C 328 

10 C.J. p 574 note 99. 

*'Each day for which a penalty Is 
demanded is treated as separate and 
distmct, upon the theory that when 
there has been a tender and refusal 
•n one day the penalty of $50 is 
Imposed, and that this closes the 
transaction, nothing- else appearing, 
and that, if further penalties are de¬ 
manded, the plamtifC must thereafter 
prove a tender and refusal.*'—^Bane 
V. Atlantic Coast Line R Co., supra 

17. N'.C.—Carter v. Wilmingrton, etc., 
R Co.. 36 S.E. 14, 126 NC. 437. 

18. N C.—^Tilley v. Southern Ry. Co , 
90 S.'E. 309, 172 NC. 363. 

10 C J p 592 note 26. 

Penalties for overcharge see supra §§ 
492-498. 

Season, for emactment of statute 

(1) “It IS a matter of common 
knowledge that railroad companies 


are often neglectful in adjusting and 
settling claims for - . . over^ 
charges. Considering the large num¬ 
ber of agents that these companies 
must have, it is not to be wondered 
at that such . . . overcharges oc¬ 
cur. But in the aggregate such 
claims are very large, and it is a 
matter of importance to the public 
that the carrier shall he impressed 
with the necesity of paying such 
claims, even when small severally, 
for the party aggrieved should not 
be debarred from recovery of his just 
dues because of the expense of coun¬ 
sel fees and the annoyance of liti¬ 
gation "—Tilley V. Southern Ry. Co., 
90 SE. 309. 310, 172 N.a 363. 

(2) Other statements see 10 CJ. 
p 592 note 26 [a]. 

19. N.C.—Blalock Hardware Co. v 
Seaboard Air Line R. Co., 86 SJE3. 
1025, 170 NO. 395. 

S.C.—Pinkussohn Cigar Co. v. Clyde 
SS. Co., 85 S B 1060, 101 S C. 429. 

20. N.C.—Tilley v. Southern Ry. Co., 
90 S.E. 309. 172 N.C. 363. 

21- Ga.—Atlanta & West Point R 
Co. V. Fairbum Marble Co., 89 S.E 
817. 145 Ga 708. 

22. N.C.—^Bfacon County Supply Co 
V. Tallulah Falls R. Co., 82 S.B 
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13, 166 N.C. 82, reversed on other 
grounds 36 S Ct 446, 241 TJ.S. 640, 
60 L.Ed. 1216. 

Buie as to claim for loss or injury to 
goods inapplicable 
The requirement that the full 
amount of the claim be recovered as 
a condition to the liability for the 
penalty, which is applicable in the 
case of penalties imposed for failure 
to pay for a claim for loss of, or m- 
jury to, goods, see supra § 476. be¬ 
ing based on the unreasonableness of 
not permitting the carrier to protect 
itself against unjust claims, does not 
apply to penalties imposed for fail¬ 
ure to refund overcharges, since the 
carrier here knows the amount col¬ 
lected, has in its possession its tariff 
fixing the legal rate, and can ascei^ 
tain with exactness the amount of 
overcharge, and it can, therefore, pro¬ 
tect itself against an unjust demand 
by tender of the amount due, which 
would preclude liability for the pen¬ 
ally.—^Tilley V- Southern Ry. Co., 90 
S.E. 309, 172 N.C. 363—^Macon Coun¬ 
ty Supply Co. V. Tallulah Falls R. 
Co., 82 S.E 13. 166 NC 82, reversed 
on other grounds 36 SCt. 446, 241 U. 
S. 640. 60 L.Ed. 1216. 

23. N.C—^Tilley v Southern Ry. Co., 
90 SJB. 309, 172 N.C. 363. 
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where the carrier does not offer to refund the 
amount actually owin^; and the failure of the stat¬ 
ute to require that the full amount of the claim be 
recoverable as a condition to the imposition of the 
penalty, docs not render it invalid.^^ It is also not 
essential to the recovery of the penalty that the 
plaintiff’s claim for refund specify the amount of 
the overcharge.-® 

What constitutes an overcharge. Statutes impos¬ 
ing a penalty for refusal to refund an overcharge 
have been held to apply to the consignee’s claim 
for freight for goods taken beyond the point to 
which they were consigned, as this amounts to an 
overcharge of freight,^® and also to a claim for an 
amount paid as freight on part of a shipment which 
was short and not delivered.27 On the other hand, 
the mere fact that the carrier charges a higher rate 
for carrying freight in one direction than it does 
for carrying freight of the same class in the oppo¬ 
site direction does not necessarily constitute an 

overcharge.^* 

Who may sue. The consignee of freight who 
has paid the overcharge is the “party aggrieved,” 
within a statute conferring the right to recover a 
penalty against the carrier for failure to refund 
such overcharge within a designated time.** 

Amount of penalty. Under a statute imposing a 
penalty of twenty-five dollars for the first day^s 
delay in payment of the claim after expiration of 
the period allowed therefor, and five dollars per 
day thereafter until the amount reaches one hun¬ 
dred dollars, plaintiff may recover the maximum 
sum if such time has elapsed as entitles him there¬ 
to.*® 

§ 510. Unjust Discrimination 

The general nature of unlawful discrimination by 


a carrier, and the shipper’s right to recover damag¬ 
es resulting therefrom, whether such right of ac¬ 
tion IS conferred by the common-law or by statute, 
is considered m §§ 348-397 supra. The recovery 
of penalties provided by such statutes, such as 
double or treble damages, is discussed m § 511 in¬ 
fra. 

§ 511. Against Shippers 

a. In general 

b. Failure or refusal to deliver to con¬ 

necting lines without delay 

c. To whom statutes applicable 

d. Actions 

a. Tjl General 

The carrier may be subject to a penalty under stat¬ 
utes prohibiting unjust discrimination against shippers, 
if It willfully violates the statute and unduly prefers one 
shipper as against others, under circumstances not 
justifying a difference in treatment, or where it unjustly 
discriminates between localities by exacting unequal 
charges for transportation over similar distances in the 
same direction. 

State and federal statutes which prohibit unjust 
discrimination against shippers and impose penal¬ 
ties on carriers therefor, apart from the usual lia¬ 
bility for damages considered in §§ 348-397 supra, 
have been generally held to be valid; but*^ state 
statutes of this character are void to the extent that 
they are made applicable to interstate shipments, 
for they are not intended to, and do not, apply to 
such shipments.** Like all penal statutes, statutes 
of this character are subject to strict construc¬ 
tion.** 

To authorize recovery of the penalty, the case 
must be brought clearly within the terms of the 
statute.*'* If the word “willful” is used in the 


SMb K CL—^Macon County Supply Co. 
V. Tallulab Kalis R Co., 82 S.EL 
13, 166 N.C 82. reversed on other 
grounds 36 S.Ct. 446. 241 US. 640, 
60 URd. 1216. 

N C.—^Tilley v. Southern Ry. Co., 
90 SR. 309, 172 N.C. 363. 

for rule 

The reason the statute does not re¬ 
quire that the claim specify the 
amount of the overcharge is that the 
carrier "has full notice of the amount 
of freight, it should have charged 
according to its printed tariff, and 
the freight bill filed and its own 
books show what it did charge and 
collect.”—^Tilley v. Southern Ry. Co, 
90 SB. 309, 310, 172 NC 363. 

2GL S.C.—^Wichman v. Atlantic Coast 
Line R Co, 84 SB 420, 100 SC 
138. ! 

What constitutes an overcharge gen¬ 
erally see supra § 321. I 


37. N.C —Cottrell v. Carolina, etc., 
R. Co., 54 SB. 288, 141 N.C- 383. 

28- N.C.—Scull V Atlantic Coast 
I/ine R. Co.. 56 S.E 876, 144 N.C 
180. 

10 C.J. p 593 note 29. 

29- N.C —^Tilley V. Southern Ry. 
j Co, 90 S.E 309, 172 NC 363. 

j 30- N.C —^Tilley v- Southern Ry 
Co., supra. 

31- Statute held valid 
A statute which imposes a pen¬ 
alty for unjust discrimination if a 
carrier fails or refuses to transport 
freight without delay or discrimina* 
tion to any point on a connecting 
line is constitutionaL—Quanah, A. & 
P Ry. Co. V. Warren, Tex.CivA.pp.. 
184 S.W. 232. 

Statute h^d invalid 
A statute establishmg a railroad 
commission to prevent the taking 
of unjust and unreasonable compen¬ 
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sation, and the making of unjust 
and unreasonable discrimination, is 
imconstitutional, where its provi¬ 
sions were too indefinite and uncer¬ 
tain to sustain a suit for the pen¬ 
alties imposed, and did not suffi¬ 
ciently describe the offense therein 
described, but left to the jury to 
determine from the proof whether 
the difference m rates amounted to 
discrimination, or whether the char¬ 
ges were unjust and unreasonable, 
making the guilt or innocence of 
accused depend on the finding of a 
jury—Louisville, etc, R Co. v. Ten¬ 
nessee R. Commn., C C Tenn., 19 F- 
679. 

32- N C —McLean v. Charlotte, etc., 
R Co. 4 SB 769, 96 NC. 1. 

33- Iowa—Blajr v. Sioux City, etc, 
R Co.. 80 N.W. 673, 109 Iowa 369. 

10 CJ p 566 note 70. 

34- Ark.—Choctaw, etc. R. Co. v. 
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statute as descriptive of the offense against which 
the penalty is denounced, the discrimination must 
be unjust and willful to render the carrier liable 
for the penalty. So, a penalty of double the dam¬ 
age sustained will not be imposed where the dis¬ 
criminatory acts of the carrier were done by it in 
good faith in the belief that it was acting within 
its legal rights.36 

In accordance with the rule stated in § 351 supra, 
no liability attaches under the statutes, unless there 
is some undue preference, some unjust or unrea¬ 
sonable discrimination; so long as those who are 
in substantially the same situation with reference 
to the carrier and the commodity to be shipped are 
treated with the same consideration and accorded 
the same privileges, there is no actual disenmma- 
tion.37 Further, there can be no actual discrimina¬ 
tion between those whose situation and relations to 
the carrier with reference to the commodity to be 
shipped are so different as to justify or demand a 
difference in treatment.^* Where a carrier raises 
the rate for transporting a certain commodity and 
agrees to carry for one shipper at the old rate un¬ 
der contracts already made by it, but refuses so to 
do for another shipper, it is guilty of unjust dis¬ 
crimination and becomes liable for the penalty im¬ 
posed by the statute.^® There may be unjust dis¬ 
crimination between shippers without charging 
more than the rate approved by the railroad com¬ 
mission.^® If a discriminating charge is made 
against the shipper, the liability for the penalty at¬ 
taches, although the charge was not actually paid 
The fact that the privileges allowed to the favored 
party may be withdrawn at any time constitutes no 
defense to an action to recover the penalty.^2 

Unequal charges for transportation of same dis¬ 


tance. A statute imposing a penalty for unequal 
charges for transportation of freight for the same 
distance in the same direction, where directed at 
discrimination betiveen localities, does not require 
for its violation that there be a personal discrim¬ 
ination and a personal injury as between indnidu- 
als or classes.'*^ Transportation “in the same di¬ 
rection,” as to which discrimination is prohibited by 
such a statute, means transportation in the direction 
in which the freight is carried from the place where 
the shipment is made, embracing all branches of the 
road in that direction, if used in connection with, 
and as a part of, the same road.^^ A statute of 
this nature, however, has reference only to trans¬ 
portation over the road of the particular carrier and 
not to transportation over other railroads, for 
which it charges and receives nothing except as 
collection agent for the other railroads.^® a stat¬ 
ute which prohibits the charging of more for a 
short than for a long distance applies, although by 
the original contract of carriage the merchandise 
was to be carried to a station beyond that at which 
it was left.^® 

b. Failure or Eefnsal to Deliver to Connecting 
Lmes without Delay 

The carrier, under a statute so providing, may be 
subject to a penalty for unjust discrimination, without 
regard to any actual damage suffered by the shipper, if 
it fails or refuses to receive and transport freight with¬ 
out delay or discrimination to any point on the par¬ 
ticular connecting line directed by the shipper. 

A statute which provides that a carrier is guilty 
of unjust discrimination for which a penalty may 
be imposed, if it fails or refuses, under regulations 
prescribed by the railroad commission, to receh^^e 
and transport freight without delay or discrimina¬ 
tion to any point on a connecting line, is operative 


State, 84 S.W. 502. 92 S.W. 26, 73 
Ark 373. 

Tex—San Antonio, etc, R. Co. v. 
Stnblingr. 89 S.W. 963, 99 Tex. 319 
i»,anToad coinpa3i3r*s ownersliip of 
stock of producing or manufacturing: 
company whose articles or commodi¬ 
ties railroad company transports 
does not of itself subject railroad 
company to penalties of statute for¬ 
bidding: railroads from transporting 
in interstate commerce commodities 
in which railroads are interested — 
U. S. V. Slgnin, J. & !0 Ry. Co, D 
CIIL, 11 PSupp 435, affirmed 56 S 
Ct. 841. 298 U.S. 492. 80 LEd 1300. 

35. Tex.—Woodhouse v Rio Grande 
R. Co. 3 SW. 323, 67 Tex. 416— 
Texas, etc, R. Co v. Langsdale, 
Civ.App., 30 SW 681. 

10 CJ. p 566 note 71. 

36L Mich.—^Federal Gravel Co. v. 
Detroit & M. Ry. Co., 248 N.W. 
831, 263 Mich. 341. 

13 C.J.S.—64 


37- Ark.—Choctaw, etc., R. Co. v 
State. 84 SW. 502. 92 S.W. 26. 73 
Ark. 373. 

38. Ark.—Choctaw, etc., R. Co. v. 
State, supra. 

10 C.J. p 567 note 73. 

KeiAsiBo of carrier 

The carrier cannot, however, set 
up m justification of the discrimina¬ 
tory lower rates a contract with the 
party in whose favor they were 
made, whereby, in consideration of 
the lower rates, such party released 
the earner from an unexplainable, 
indefinite, and unadjusted claim for 
damages arising from a tort—^Union 
Pac. R. Co V. Taggart, Colo, 13 S. 
Ct. 977, 149 TJ.S. 698. 37 Ii.Ed 905 
•—^Union Pac. R Co. v. Groodridge, 
Colo, 13 set. 970, 149 U.S 680, 37 
L..Ed. 986. 

39. IlL—^Liouisvill^ etc., R. Co. v. 
Crown Coal Co, 43 IlLApp. 228. 

inno 


40- Ark.—Roberts v. St. Louis, etc.. 
R Co., 130 S.W. 531. 

Tex—^Houston, etc, R. Co. v. Lone 
Star Salt Co., 48 S.W. 619, 19 Tex. 
CivApp. 676. 

41- N'.C.—Hines v. Wilmington, etc., 
R. Co, 95 NC. 434, 445, 59 Am. 
R. 250 

42. TT.S. — Butchers', etc, Stock- 
Tards Co. v Louisville, etc, R. 
Co. Tenn, 67 F. 35. 14 C.CA. 290. 

43L Ill.—^Illinois Cent. R Co v. 

Peo. 12 HE. 670, 121 Ill. 304, 311. 
10 C J. p 567 note S3. 

44. N.C—^Hines v Wilmington, etc, 
R. Co.. 95 NC 434, 59 AirnR. 250. 

10 C J. p 567 note 77. 

45. Mass.—Com. v. Worcester, etc. 
R. Co, 124 Mass 561. 

46L N.H—Osgood v. Concord R. Co.. 
63 HH. 255. 
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and authorizes enforcement of the penalty for non- 
compliance, notwithstanding that no applicable reg¬ 
ulations have been prescribed by the commission.^' 
This statute applies both to shipments in carload 
lots and to smaller shipments,** and without re¬ 
gard to whether the shipment is a through one.'*^ 
The carrier may incur liability for the penalty 
thereunder, if it delays in delivering freight to the 
connecting earner,^® or if it misroutes the freight 
and delivers it to a connecting carrier other than 
the one designated by the bill of lading, even though 
as a result of an unintentional and innocent mis¬ 
take The statute is also violated where the ear¬ 
ner wrongfully refuses to accept goods for ship¬ 
ment consigned or routed to a point on a connectmg 
line, as to which transit the state commission has 
fixed the through rate,®^ or where it exacts from 
its connecting carrier as a condition on which it 
should receive freight, that the same should be 
transported over a different route from that select¬ 
ed by the shipper.®* It is not essential to the re¬ 
covery of the penalty that plaintiff show any actual 
damage suffered by him as a result of the delay in 


delivery to the connecting line, inasmuch as the 
statutory remedy is independent of the common-law 
right of action for refusal to deliver goods but 
even assuming that a showing of pecuniary damage 
is a necessary condition to recovery, such damage 
is shown in the interest on the value of the goods 
shipped and withheld.®® It is no defense to the 
carrier’s liability for refusal to transfer freight to a 
connecting carrier that there were no facilities for 
handling the goods at the junction point, since it is 
under a duty to furnish such facilities.®® Where 
goods are earned beyond the connecting point in 
violation of the statute, it is no defense that this 
was done pending adjustment of a dispute between 
defendant earner and the connecting carrier ;®7 
nor does the contention that the goods could not be 
delivered to the connecting carrier without first 
taking them beyond the connecting point for sepa¬ 
ration from other freight constitute a defense, un¬ 
less such condition ivas made known to the shipper 
before dehvery of the goods to defendant earner.®* 

c. To Whom Statutes Applicable 

state statutes imposing penalties for unlawful dis- 


47- Tex —Quanah, A- & P. Ry Co. 

V. Warren. Civ.App.. 184 S.W. 232 j 

—Quanah, A. & P. Ry. Co. v. Jones 

Lumber Co., Civ.App.. 178 S.W. 

858—^Inman v. Railway Co., 37 S. i 

W. 37, 14 TexCiV-App. 39. 

Bxeacli of aregulatioii. 

However, if the petition seeks re¬ 
covery of the penalty on the ground 
of violation of the statute and of 
regulations of the commission, a 
failure to show the existence of the 
regulation and a breach thereof pre¬ 
cludes recovery.—Quauah. A. & P. 
Ry Co. V. Warren, Tex.Civ.App., 184 
S.W. 232. . 

Effect of statute zelatLag to delay 

Where a shipper has a cause of 
action for a penalty under the stat¬ 
ute referred to in the text, he will 
be entitled to recover such penalty 
without reference to whether such 
statute operates as a repeal of an¬ 
other statute imposing a penalty for 
delay in transportation or whether 
the penalty fixed by the first men¬ 
tioned statute is merely cumula¬ 
tive of the penalty fixed by the lat¬ 
ter—Gulf, etc, R. Co. V. Xione Star 
Salt Co, 63 S.W. 1025, 26 Tex.Civ. 
App. 531 

Penalty fixed hy xegnJations 

That the commission pursuant to 
authorization by another article of 
the statute enacted regulations per¬ 
taining to unloading cars at junc¬ 
tion points, and fixed a penalty for 
delay, did not repeal or supersede 
the penalty prescribed by the stat¬ 
ute stated in the text, since although 


I the latter statute refers to regula¬ 
tions of the commission, the right 
conferred to regulate does not in¬ 
clude the nght to substitute a dif¬ 
ferent penalty.—Quanah, A. & P. Ry 
Co. V. Moore, Tex.CivJLpp, 189 S.W 
I 322, dismissed for want of juns- 
I diction. 

Tex.—Quanah, etc., R. Co. v. R. 
D. Jones Lumber Co., Civ App., 178 
SW. 858. 

Absence of xegulation 

Rev.St 1911 art 6670 subds 1, 2, 
and art 6671, as a whole, penalizes 
the refusal to dehver freight to a 
connecting earner, and hence the 
fact that a shipment in less than 
carload lots is not embraced within 
the regulations of the railroad com¬ 
mission pertaining to carload ship¬ 
ments, under suhd 2 dealing spe¬ 
cifically with failure to make deliv¬ 
ery under the regulations of the 
commission, does not preclude ap¬ 
plication of the penalty, w'here the 
petition seeks recovery for viola¬ 
tion of the statute and not for vio¬ 
lation of the commission rules — 
Qua n a h , A. & P. Ry. Co. v. Jones 
Lumber Co., Tex.Civ.App. 178 S.W. 
858—Inman v. Railway Co., 37 S.W. 
37, 14 Tex.Civ,App. 39. 

49- Tex.—Quanah, A. & P. Ry. Co. 
V. Warren, Civ App, 184 SW. 232 

sa Tex.—Quanah, A. & P. Ry. Co. 
V. Warren, supra 

Penalty for delay in transportation 
see supra § 454. 

5L Tex.—Gulf, C & S. P. Ry. Co. 
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V. Temple Grain & Hay Co., 58 S. 

W. 2d 47, 122 Tex. 288. 

10 C J. p 567 note 75. 

Acceptance of bill of la-di-ng as 

waiver 

Where m disregard of the ship¬ 
per’s instructions the earner routes 
freight over a connecting line dif¬ 
ferent from that requested and 
leaves the shipper bills of lading for 
such route, the shipper does not 
waive his right to insist that the 
change of routing is an unjust dis¬ 
crimination, by accepting the bills of 
lading as so left.—^Thompson v. Mis¬ 
souri, etc, R Co-, 126 S.W. 257, 128 
S.W. 109, 103 Tex. 372. reversing 
118 S.W 618, 55 Tex.Civ.App. 12. 

52. Tex.—Inman v. St. Louis South¬ 
western R. Co, 37 S.W. 37, 14 Tex. 
Civ.App. 39. 

53. Tex.—Thompson v- Missouri, 
etc, R. Co. 126 S.W. 257, 128 S. 
W 109. 103 Tex. 372, reversing 118 
S.W. 618, 55 Tex.Civ.App. 12. 

10 C J. p 567 note 76. 

54. Tex—QuAUAh. A. & P Ry Co. 
V. Warren, Civ.App., 198 S.W. 814, 
816 

55- Tex.—Quanah, A. & P. Ry. Co 
V. Warr^, supra. 

5e. Tex—Quanah, A. & P. Ry. Co. 
V. Warren, supra—Quanah, A. & 
P. Ry Co. V. Moore, Civ App., 189 
S W. 322, dismissed for want of 
jurisdiction. 

57- Tex—Quanah, A. & P. Ry Co 
V. Moore, supra. 

53. Tex—Qnanah, A. & P- Ry Co 
V. Moore, supra. 
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crimination embrace all carriers doing business in the 
state; but such statutes do not apply to receivers. Par¬ 
ticular statutes relating to discrimination between speci¬ 
fied types of shippers have been held not to apply to 
discrimination between other types. 

State statutes imposing penalties for unlawful 
discrimination embrace all carriers doing business 
in the state, whether incorporated under the laws 
of the state or not,®® but they have been held not 
to apply to receivers operating a railroad.®® Par¬ 
ticular statutes have been held not to include ex¬ 
press companies so as to authorize a recovery 
against such carriers.®^ 

Persons subject to discrimination. A statute im¬ 
posing a penalty for discrimination by a carrier be¬ 
tween commission merchants or other persons en¬ 
gaged in the transportation of freight and other in¬ 
dividuals does not apply to discrimination between 
individuals not so specified, and hence does not au¬ 
thorize such an individual to recover the penalty.®^ 

d. Actions 

Actions of this character, which are held to be ex 
delicto, are governed by the usual rules. 

The action for penalties imposed by statute for 
unjust discrimination is held to be ex delicto,®® 

Jurisdiction. An action based on a state statute 
to recover a penalty for unjust discrimination can¬ 
not be brought in the courts of another state,®^ 

Conditions precedent. There being nothing in the 
statute requiring notice to be given in cases of un¬ 
just discrimination, the giving of such notice is not 


a condition precedent to a right of action to re¬ 
cover a penalty for unjust discrimination.®® 

Tunc to sue, limitations. ,Vction to recover the 
penalty must be brought within the time required by 
law.®® Where the original complaint alleged the 
conditions authorizing the recovery of double dam¬ 
ages for unlaAvful discrimination and was filed 
within the period of limitation, the failure to file, 
within the period, an amended complaint praying 
for double damages, does not bar recovery of the 
penalty as outside the period of limitation ®^ So, 
also, the statute does not toll a recovery of treble 
damages for which a motion was made after the 
period of limitation had expired, where the state¬ 
ment of claim for discrimination and an amend¬ 
ment alleging a violation of the statute imposing 
treble damages were made within the period®® 

Pleading. To authorize a recovery of a penalty 
for unjust discrimination it is sufficient for plaintiff 
to state the facts which bring his case clearly with¬ 
in the statute.®® The declaration should show a 
discrimination and that such discrimination was 
unjust."^® It is not necessary to allege what would 
have been a reasonable charge, since that is a 
mere matter of evidence and vrhere a recovery 
is sought for several acts of discrimination, it is 
not necessary to state each act of discrimination as 
a separate cause of action.^® It is not necessary to 
allege that the rate charged was m excess of that 
fixed by the commission, as there may be an unjust 
discrimination without charging more than the rate 
so fixed.^® In an action under a state statute, the 


Sa. N.C.—^Hines v. Wilmmgrton, etc., 
R. Co, 95 N.C. 434, 59 Am.R 250. 
Tex—Gulf, etc, R. Co. v. Barry, 
Civ-App, 45 S.W. 814. 

60u Tex—Bonner v. Franklin Co-op. 
Assoc., 23 SW. 317, 4 Tex.CivA.pp. 
166. 

61 . IncliisioiL by otiier statute 

Wliere a statute relating; to ex¬ 
press companies was mtended, as to 
express companies, to cover the en¬ 
tire field covered by an act of the 
same legrislature relating; to rail¬ 
roads, and does not authorize the 
recovery of a penalty by private in¬ 
dividuals, the penalty provision of 
the railroad act does not refer to 
express companies, notwithstanding; 
a provision that all laws prescribed 
for railroads, m so far as applicable, 
shall apply to express companies; 
and hence an individual cannot re¬ 
cover from an express company for 
extortion and discrimination in rates 
the penalty prescribed by the rail¬ 
road act—Helm v. Wells, TexCiv. 
App., 177 S.W. 134. 

GS. Mo.—Tucker v. St. Ixiuis-San 
Francisco Ry. Co., 250 S.W. 390, 


298 Mo. 51, affirming;, App, 233 1 
S.W. 512. 

Rule of ejusdem g^euezis applied 
Under a statute imposing a pen¬ 
alty for discrimination between 
“commission merchants or other per¬ 
sons engaged in the transportation 
of freight” and individuals, the rule 
of ejusdem generis prevents inclu¬ 
sion of all other shippers, such as 
lumber dealer or sand dealer, in 
phrase “or other persons eng;aged,*’ 
etc, the intent to include discrimi¬ 
nation between mdividuals not be- 
mg clear—^Tucker v. St. Louis-San 
Francisco Ry. Co., App., 233 S.W. 
512, affirmed 250 S.W. 390, 298 Mo. 
51. 

63L Iowa.—^Illinois Cent. Trust Co. 
V. Chicago, etc., R. Co., 135 N.W. 
721, 156 Iowa 104. 

64. N.Y.—^Langdon v. New York, 
etc., R. Co, 11 N.YS. 514, 58 Hun 
122, affirming 9 N.Y.S. 245 

65. Tex.—Woodhouse v. Rio Grande 
R, Co.. 3 SW 323, 67 Tex. 416. 

66. Particular statutes applied 

(1) Where the federal statute sOi 

1011 


provides, the action must be brought 
within five years.—Carter v. New 
Orleans, etc., R Co., Miss., 143 F. 99, 
74 CC.A, 293 

(2) Under a Kansas statute, the 
action is barred in one year.—^Beadle 
v. Kansas City, etc., R. Co., 29 P, 
696, 48 Kan. 379. 

67- Ark.—Missouri Pac. Ry. Co. v. 
Kirten Gravel Co., 44 S.W-2d 674, 
184 Ark. 1024. 

68- Pa-—^Hall V. Pennsylvania R. 
Co, 100 A. 1035, 257 Pa. 54. U.R.A 
1917P 414. 

69. Mo—^Reynolds v. Chicago, etc., 
R- Co., 85 Mo. 90. 

76. Ind —Adams Bxpress Co v- 
State. 67 N.E. 1033, 161 Ind. 328. 

10 C J. p 567 note 92. 

71. U S.—Goodrich v Union Pac. R. 
Co., C.CC 0 I 0 .. 35 F. 35. 

72- Mo.—Cohn v. St Louis, etc., R. 
Co. 79 S.W. 961, 181 Mo. 30. 

N.Y.—Langdon v. New York, etc., 
R. Co , 15 N Y S. 255. 

10 C.J. p 568 note 94. 

73- Ark.—^Roberts v. St Louis, etc., 
R. Go., 130 S.W. 531, 95 Ark. 249. 
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petition need not allege that the shipment was an 
intra-state one, since, if the shipment "was an inter¬ 
state one, exclusively within the purview of the 
federal statutes, that would be a matter of de¬ 
fense. 

An answer in an action to recover a statutory 
penalty for unjust discrimination in another ship¬ 
per’s favor, which alleges a contract for a rebate 
if such shipper would furnish a certain amount of 
goods for shipment, but which does not allege that 
such amount was ever furnished or that the ship¬ 
per ever became entitled to a rebate, is insufficient 
as presenting no defense.^® It is a matter of de¬ 
fense, to be pleaded in the answer, that a shipment 
claimed to be discriminatory under state statute, 
was an interstate shipment, exclusively within the 
purview of the federal statutes.^® 

A material variance between the pleadings and 
proof, as with respect to the amount of charges as 
to which plaintiff was discriminated against, is fa¬ 
tal to a recoveryJ^ 

Evidence, One who seeks to recover a penalty 
for unjust discrimination has the burden of show¬ 
ing the facts which are charged to constitute dis¬ 
crimination by a preponderance of the evidence.^* 
Where a prima faae case of unjust discrimination 
is made out, the burden is on defendant to show 
that the discrimination was in fact not unjust.^® 
Where a carrier of goods discriminates m its rates, 
it will be presumed that the person injured was the 
shipper who actually paid the freight*® 

Trial. A statement of claim of damages for dis¬ 
crimination, together with an amendment thereto 
before trial alleging violation of a statute making 
discrimination unlawful and imposing treble dam¬ 
ages, is sufficient notice to the carrier that the ac¬ 
tion was brought to recover the penalty, to entitle 
plaintiff to recover treble damages on motion after 
verdict of the jury that he had been unlawfully dis¬ 


criminated against.*^ 

Amount of penalty. Notwithstanding a statute 
permitting the recovery of a number of times the 
amount of damages sustained in consequence of a 
violation, it has been held that the court need not 
under all circumstances award such damages.*^ 
Under some statutes, interest is not recoverable on 
the treble damages imposed by the statute as a pen¬ 
alty for unjust discrimination in charges.** 

§ 512. • Against Other Carriers 

Under some statutes a carrier is subject to a penalty 
if it unjustly discriminates against other earners. 

A Statute prohibiting unjust discrimination by an 
express company against any other company or per¬ 
sons engaged in the same business and imposing a 
penalty for violation has been upheld as against 
various constitutional objections.*^ Like other pe¬ 
nal statutes, this statute is subject to strict construc¬ 
tion, and a carrier can be subjected to the penalties 
only under the express provisions of the statute and 
not by implication or construction.*5 To render an 
express company liable as for the violation of this 
statute, it is not essential that the company discrim¬ 
inated against should be incorporated.** 

Under a statute imposing a penalty on any rail¬ 
road company which shall refuse, under such reg¬ 
ulations as may be prescribed by the railroad com¬ 
mission, to receive and transport without discrim¬ 
ination the tonnage in cars loaded or empty of any 
connecting line of railroad, it is not a defense to an 
action to recover a penalty for discrimination that 
the car or cars tendered to defendant carrier were 
not the original car or cars in which the goods were 
shipped; nor is it a defense that the car tendered 
was a refrigerator car not commonly used for the 
transportation of goods of the character with which 
it was loaded, where it appeared that the car was 
adapted to the use to which it was applied. *7 


74. Mo.—Alexander v. Chicago, M. 
& St P. R. Co. 221 S.W. 712, 282 
Mo 236, 11 A.LR. 867. 

75- U.S.—^Union Pac. R. Co. v- Tag-- 
gart. Colo., 13 S Ct. 977. 149 TJ. 
S. 698, 37 Li.Sd 905—^Dnion Pac. 
R Co. V. Goodridgre, Colo, 13 S. 
Ct. 970. 149 U.S 680. 37 L.Ed 986. 

76- Mo —Alexander v ChicagTO, M 
& St. P R Co.. 221 SW'. 712, 282 
Mo 236. 11 A.L..R. 867. 

77- Tex —^Texas, etc., R. Co v. 
Langsdale, Civ.App., 30 S.W. 681 

10 C.J. p 568 note 97. 

78- N.C—^Hilton Lumber Co. v At¬ 
lantic Coast Line R. Co., 53 S E-1 


823. 141 ISra 171. 6 LRA.N.S., 
225. 

10 C.J. p 568 note 98. 

79- ILL—Peo v Baltimore, etc., R, 
Co.. 92 N.E. 934, 246 Ill. 474. 

80- Iowa —^Illinois Cent. Trust Co 
V. Chicago, etc.. R. Co, 135 N.W. 
721. 156 Iowa 104. 

81- Pa.—Ball V- Pennsylvania R. 
Co. 100 A 1035. 257 Pa. 54. L.R 
A.1917P 414. 

82- Mich —Federal Gravel Co. v. 
Detroit & M. Ry. Co., 248 N.W. 
831, 263 Mich. 34L 

10 C J. p 506 note 42. 
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83- Iowa—Blair v. Sioux City, etc. 
R Co., 80 N.W. 673. 109 Iowa 369 

84. Ind —Adams Express Co. v. 
State. 67 N.E 1033. 161 Ind 328. 

10 C J p 568 note 2. 

85. Ind—Slate v. IT S Express Co., 
87 N.E 716, 172 Ind. 717. 

8& Ind —Adams Express Co. v. 

State, 67 N.E 1033. 161 Ind 328 
10 C J. p 568 note 3. 

87- Tex—Gulf. etc. R. Co. v. Lone 
Star Salt Co. 63 S.W. 1025. 26 Tex. 
CivJ^pp. 531- 



13 C.J.S. 


CARRIERS 


§ 516 


§ 513. Penalties Imposed on Shippo- or Con¬ 
signee 

Under some statutes, in a proper case, a penalty 
may be imposed on the shipper or consignee. 

Under a statute which provides that the party to 
whom cars are consigned shall unload the same 
within a specified time after delivery and notice, or 
forfeit to the railway company a certain sum per 
day for each car so left unloaded, the consignor 
is not liable for failure to see that the cars are un¬ 


loaded at their destination; the remedy is against 
the consignee.*® Under a similar statute impos¬ 
ing a penalty on applicant for cars who fails to load 
them vrithin a specified time after the 3 " are furnish¬ 
ed by the earner, onh' one penalty can be collected 
for each car not loaded within the time limit after 
it is placed for loading.*® 

A statute imposing on a shipper a penalty for 
presenting a fraudulent claim for damages against 
the common earner is not invalid.®® 


X. OFFENSES 


§ 514. By Carriers or Their Agents 

In addition to the imposition of penalties on car¬ 
riers for violation of constitutional and statutory 
provisions enacted for the regulation of transpor¬ 
tation, statutes have been enacted by the congress 
of the United States and by the legislatures of 
many states in regulation of transportation by car¬ 
riers which provide that a violation of the provi¬ 
sions thereof shall constitute an indictable offense. 
Offenses against shipping and navigation laws are 
discussed in the C.J.S. title Shipping § 12, also 58 
C.J. p 54 note 56-p 56 note 95. Offenses by com¬ 
mon carriers as to illegal introduction, transpor¬ 
tation or delivery of intoxicating liquor are con¬ 
sidered in the C.J.S. title Intoxicating Liquors § 
234, also 33 C.J. p 580 n 22-p 584 note 74. 

§ 515. Failure to File Rates or Tariff 

Where a statute so provides, interstate carriers must 
file a schedule of rates, fares, and charges, and a willful 
failure to do so, or transportation by one who has not 
filed his schedule, is a misdemeanor. 

Under the provisions of the Interstate Commerce 
Act, 49 U.S.C.A- §§ 6, 41, the filing of schedules of 
interstate railroads with the interstate commerce 
commission is required and a willful failure to com¬ 
ply therewith is a misdemeanor punishable in any 
federal court having jurisdiction of crimes within 
the district within which the offense is committed. 
The rates which the carrier is required to file and 
publish are not alone those under which transpor¬ 
tation has actually taken place, but those which the 
earner has established as its present charges, as 
distinguished from those which are obsolete and 
tentative, or perhaps only to take effect in the fu¬ 


ture; they^ are the rates open to public inspection 
and on which shipments may be made, if offered.®^ 
An entirely intra-state railroad which is part of a 
joint through route over which interstate com¬ 
merce IS transported is subject to the provisions 
of the act.®2 

Transportation without filing tariff. By the pro¬ 
vision of the Interstate Commerce Act, 49 U.S.C.A. 
§§ 6, 41, transportation of interstate commerce by 
a carrier which has not filed its rate for such serv¬ 
ice is a misdemeanor.®* 

§ 516. Charging Rates Different from 

Those Fixed by Schedule 

Under a statute so providing, a carrier which charges 
rates different from those paid by schedule commits an 
indictable offense. 

The offense by a carrier of charging rates dif¬ 
ferent from those fixed by schedule has been made 
an indictable offense imder several federal enact¬ 
ments hereinafter discussed. 

Under the Interstate Commerce Act, 49 U.S.C.A. 
§ 6, it was provided that, when a carrier shall have 
established and published its rates or fares it shall 
be unlawful for it to charge, or receive from, any 
- person for the transportation of passengers or prop¬ 
erty, or for any services in connection therewith, 
a greater or a less compensation than that which is 
specified in such published schedule of rates or 
fares as may at the time be in force. This provi¬ 
sion applies solely to transportation privileges and 
facilities, and not to such privileges as may be ex¬ 
tended to a consignee after the shipment has reach- 


88b Tex.—Houston, etc., R. Co. v 
Campbell, 45 S W. 2, 91 Tex. 551, 
43 IfR-A. 225, reversing, Civ.App., 
40 S.W. 431. 

89. Tex—Gulf, etc., R Co v. Wer¬ 
ner Stave Co, 131 S.W. 658, 62 
Tex Civ.App. 284. 


90. Minn—Riskin v. Great North¬ 
ern R Co, 147 NW. 960. 126 Mmn. 
138, Ann.Cas.l915D 823 and note. 
91- U.S.—New York Cent. & H. R 
R Co. V. U. S, N.Y, 166 F. 267, 
92 CCA. 331, reversmg, D.C., 153 
F 630. 


9a U.S—U. S. V. New York Cent. & 
H R R. Co., DCNY., 153 F. 630, 
reversed on other grounds 166 F. 
267, 92 CC.A. 331 

93. TJ S —^U. S. V. Illinois Terminal 
R Co., D.C.I11, 168 F. 546. 

10 C Jr. p 593 note 42. 
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ed its destination.^^ This statute, is violated, how¬ 
ever, where a railroad company, while ostensibly 
charging the rate fixed by the schedule, gives the 
shipper a rebate.®^ Subordinate agents who act in 
the illegal transaction are not criminally hable, in 
the absence of notice that the carrier is violating 
the statute.®® A joint stock association organized 
under state laws to do an express business is subject 
to criminal prosecution under this section.®^ The 
statute b^r its terms applies to any common carrier 
who is a party to any joint tariff, and prohibits 
departures from the joint rates specified in the filed 
schedules. A receiver, however, not being bound 
to continue contracts made before his appointment, 
IS not criminally liable for the violation of a joint 
tariff previously established by the railroad com¬ 
pany of which he is receiver and another company, 
and which he has not ratified, adopted, or recog¬ 
nized in any way.®* 

The Elkins and Hepburn amendments of the In¬ 
terstate Commerce Act, 49 U.S.C.A. § 41, both con¬ 
tain provisions that the willful failure on the part 
of any carrier subject to the Interstate Commerce 
Act strictly to observe the tariffs or rates filed and 
published as required by that act shall constitute 
a misdemeanor, and that, whenever any earner files 
with the interstate commerce commission, or pub¬ 
lishes a particular rate under the provisions of the 
Interstate Commerce Act or acts amendatory there¬ 
to, or participates in any rates so filed and publish¬ 
ed, that rate, as against such a carrier, its officers 
or agents, in any prosecution begun under the act, 
shall be conclusively deemed to be the legal rate, 
and any departure or offer to depart therefrom 
shall be deemed to be an offense. The purpose of 
these provisions is to require that all shippers be 


treated alike, and that the only rate charged for 
the same services, under the same conditions, shall 
be the one established, published, and posted as re¬ 
quired by law.®® The purpose is also to prohibit 
departure from the tariff rates irrespective of the 
actual discriminative effect of the departure.^ 
While carr^'ing at lower or different rates than the 
tariff rate is not in terms declared an offense or 
penalized, it is punishable as a failure to observe 
the statute strlctl 3 ^- To make rates valid, so that 
a departure from them by the carrier will consti¬ 
tute an offense, it is necessary that they should be 
published.® The departure from the established and 
published rate must be willful;^ but it has been 
held that the charging of a rate less than the filed 
rate constitutes a violation of the statute as mat¬ 
ter of law,® and, where the tariff schedule is not 
open to two constructions, it cannot be said that 
the charging of less than the rate fixed was not 
knowingly done due to a misconstruction of the 
schedule.® Also, the sum of the knowledge of the 
railroad agents, within the scope of their respec¬ 
tive functions, is sufficient to satisfy the statutory 
condition that an offense exists only when the for¬ 
bidden act is done knowingly.^ The willful demand 
of more than the tariff rates is of equal criminality 
with an actual collection thereof.® A willful failure 
strictly to observe the rates filed exists where the 
carrier accepts the shipper’s note for a part of its 
freight charges,® or gives a particular shipper a dis¬ 
criminative credit,!® or where the carrier fails to 
charge storage or demurrage when the goods have 
not been timely accepted,!! or where the carrier at¬ 
tempts to charge storage before it has so placed the 
cars that the freight can be delivered.!® It is 
no defense to a prosecution under these statutes 
that concessions from the published rate were 


94. TJ.S.—TJ- S. V. Ene R. Co., D.C. 
N.T., 209 F. 283 

95. U.S.—TJ. S. V. Michig^an Cent- 

R. Co., D.CJIL, 43 F. 26. 

96L TI.S.—TJ. S. V- Michigan Cent 

R. Co., supra. 

10 aj. p 594 note 47. 

97- TJ.S.—TJ. S. V. Adams Express 

Co., Ohio, 33 S.Ct. 878. 229 US. 
381. 57 LEd. 1237. 

98. U.S—U. S. V. De Coursey, U.C. 
N.T.. 82 F. 302. 

99. US—New York Cent. & H. R 
R. Co. V. U S. NY. 29 S.Ct. 304. 
212 U.S. 481. 53 L Ed. 613. 

10 C jr. p 594 note 59. 

1- US —^Vandalia R Co. v. U. S., 
Ill., 226 F. 713. 141 C C469. I 

2- U.S—^Hocking Valley R. Co v. 

U. S, Ohio. 210 P. 735, 127 aCA. 
285. I 


3- U S.—^U. S. V. Indiana Standard 
Oil Co., DC.I11., 170 P. 988 

4. U.S—Atchison, T. & S F R 
Co. v. U. S., Cal., 170 P 250, 95 
C.CA. 446 

5. U.S.—^U. S. V. Merchants’ & Min¬ 
ers' Transp. Co., CC.Ga., 187 F 
363. 

6. U.S.—^Michigan Cent. R. Co v. 
U. S.. Mich. 246 P. 353. 158 C C-A. 
417, certiorari denied 38 S.Ct 333, 
246 U.S. 663, 62 LEd. 928. 

7- U.S.—^Michigan Cent. R. Co. v. 
U. S., supra. 

8. U.S.—^U. S. V. Texas & P. R. 
Co. C.C La., 185 P. 820. 

9- U S.—^U S. V. Sunday Creek Co, 
DC.Ohio, 194 F. 252. 

10 C J. p 694 note 66. 

la U.S.—Hocking Valley R. Co. v. 
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U. S, Ohio, 210 P. 735, 127 CCA 
285 

10 C J. p 594 note 67. 

IL U S —Michigan Cent R, Co v 
U. S, Mich., 246 P. 353. 158 CCA 
417, certiorari denied 38 S.Ct. 333, 
246 US. €63, 62 LEd 928. 

Bate discri-mi-n'itoxy 

The fact that demurrage charges 
fixed by the rate schedule in a cer¬ 
tain district were discnminatory as 
between a shipper located in such 
a district and competitors placed 
in other districts and governed by 
different rates constitutes no de¬ 
fense for granting a concession or 
a cancellation of such chaiges — 
Lehigh Valley R. Co. v. U. S.. Pa. 
188 P. 879. 110 C.C.A 513. affirming 
184 F 543—10 CJ p 595 note 71. 

12. U S.—^U. S V. Texas & P. R. 

Co., C.C.La, 185 P. 820. 

10 C.J. p 595 note 68. 
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granted in compromise of claims for loss of proper¬ 
ty in transit nor can defendant be heard to say 
that it did not know of the filed rate established 
by it in accordance with the statute as a justifi¬ 
cation for its departure therefrom.^^ 

The commodities clause of the Hepburn Act 
makes it unlawful for any railroad company to 
transport in interstate commerce any article it may 
own, or in which it may have any interest except 
such as may be necessary for its use in the conduct 
of its business as a common carrier. The purpose of 
such statute was to cure or prevent the evils that 
might result if, in hauling goods m and out, the 
company occupied the dual and inconsistent position 
of public carrier and private shipper,i5 and its con¬ 
stitutionality has been upheld.^® The statute is 
general in its application, and not limited to cases 
of actual prejudice to shippers,!^ and it includes 
inbound as well as outbound shipments.^* An in¬ 
tra-state shipment by an mtra-state carrier of a 
commodity owned by it is not within the prohibi¬ 
tion of this clause.^® 

§ 517. Unjust Discrirmnation 

a. Under state statutes 

b. Under federal statutes 

a. TTnder State Statutes 

Under some state statutes, carriers guilty of unjust 
idiscrimination are liable to indictment. 

Constitutional and statutory provisions in a num- 
“ber of states, varying in terms, provide that com¬ 
mon carriers guilty of unjust discrimination shall 
lie liable to indictment. 

In Georgia. Under a statute vesting in a public 
service commission the exclusive power to make 
rates and to determine what are just and reasonable 
rates, discrimination in freight rates m favor of 
any one is made a misdemeanor.^O 


In Kentucky there are several constitutional and 
statutory provisions relating to the subject of un¬ 
just discrimination by carriers.-^ Under a consti¬ 
tutional provision which declares that, for a viola¬ 
tion of its provisions against unjust discrimination, 
the carrier shall “upon conviction by a court of 
competent jurisdiction” be fined a designated 
amount, it was held that the legislature has no pow¬ 
er to enact a statute providing that prosecutions 
for violation of the constitutional provision can be 
instituted only on recommendation or request of the 
railroad commission.-^ On the other hand, it has 
been held that such power does exist under another 
constitutional provision forbidding carriers to 
charge any greater compensation for a short than 
for a long haul over the same line in the same di¬ 
rection where such provision further provides that, 
on application to the railroad commission, the com¬ 
mon carrier may be authorized in special cases to 
charge less for long than for short distances, and 
authorizes the commissioners to prescribe the ex¬ 
tent to which the common earner may be relieved 
from its operation, and the question as to what pen¬ 
alties shall be imposed, or when, is left to the dis¬ 
cretion of the legislature.^® Whether or not the 
legislature has exercised its power in this regard 
has been the subject of some difference of opinion. 
In the earliest decision on the subject, it was held 
that a statute providing that on complaint that a 
carrier has discriminated between short and long 
haul shippers, it is the duty of the railroad com¬ 
mission to investigate the charge and to exonerate 
the carrier or furnish the grand jury with a state¬ 
ment of facts in order that the carrier may be in¬ 
dicted, does not prevent the indictment of a rail¬ 
road company for charging more for a short than 
for a long haul in violation of the constitutional 
provision, without recommendation of the railroad 
commission.®^ However, in a case decided shortly 
afterward, the opposite conclusion was reached 
without any mention being made of the previous 


13- us.—^U. S. V. Atchison, T & 
S. F. R. Co.. D.C.Cal.. 163 F. 111. 
reversed on other grounds 170 F. 
250. 95 C CJt. 446. 

14- U S.—U. S. V. Merchants’ & 
Miners' Transp Co., C.C.Ga., 187 
F. 363—Atchison, T & S. F. R Co. 
V. U. S., CaL, 170 F. 250, 95 CCA. 
446. 

15- U.S.—^Delaware, L. & W R. Co. 
V. U. S, N.Y, 34 S.Ct. 65, 231 U. 

5 363, 58 L.Fd. 269 

10 C J. p 595 note 76 [bj. 

16. U.S—^Delaware, L. & W R. Co- 
V. U. S, supra—U S. v Delaware 

6 Hudson Co., C C Pa., 29 S.Ct. 
527. 213 U.S. 366, 63 KHd. 836. 


17- U S.—^Delaware, L & W. R. I 

Co V. U S, N.T., 34 S.Ct. 65, 231 i 
U S 363, 58 LuEd. 269. i 

10 CJ. p 595 notes 76 [b], 78. 

18- U S.—Delaware, Li. & W R. Co 
V. U S, NT.. 34 S.Ct. 65, 231 U. 
S 363. 369, 58 L.Ed. 269. 

10 C.J p 595 note 79 

19- Ind.—Sisters of Providence v. 
Lower Vein Coal Co., 154 NE 659, 
198 Ind. 645. 

20. Ga—Wight v. Pelham & H R. 
Co., 89 SE. 176, 18 Ga,App 195. 

21. Extortion. 

Extortion as used m St. § 816, 
relating to extortion by a carrier 
consisting of the charging of an 
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unreasonable rate is extortion also 
under § 820 a, proyidmg that, if a 
carrier is or has been g^uilty of ex¬ 
tortion, on conviction it shall he 
fined, etc.—^Illinois Cent. R. Co v. 
Paducah Brewery Co, 163 SW. 239, 
157 Ky. 357. 

22. Ky.—Commonwealth v. Louis¬ 
ville, etc., R. Co., 65 SW. 158, 112 
Ky 75, 84, 23 Ky.L. 1382. 

10 C.J. p 595 note 82. 

23. Ky.—Illinois Cent. R. Co. v. 
Commonwealth, 64 S.W. 975, 23 
KyL. 1159. 

24. Ky.—^Illinois Cent. R. Co. v. 
Commonwealth, 63 S.W. 448, 23 
Ky.L. 544. 
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decision,^® and this is the result reached by a still 
later decision in which the court was nearly equally 
divided.26 It has also been held that this statute is 
not inconsistent with the constitutional provision 
creating the offense, although it omits the proviso 
of the constitution authorizing the railroad com¬ 
mission, on application, to relieve carriers, in spe¬ 
cial cases, from its operation, since the proviso is 
self-executing, and this provision in the statute un- 
necessary.^*? A joint traffic arrangement by which 
connecting carriers haul from a point on one road 
to a point on another for less than the fixed carry¬ 
ing charges from the same point on one road to its 
terminus between such points does not violate the 
statute.-* In construing the long and short haul 
clause of the constitution, it has been held that the 
fact that competition exists at one point w’hich does 
not exist at the other does not of itself constitute 
such a dissimilarity of conditions as will justify the 
carrier in charging more for the short than for the 
long hauL^d xhe phrase used in the constitution 
“substantially similar circumstances and conditions" 
relates to the actual cost of transportation.^® Un¬ 
der a constitutional provision that all railroad com¬ 
panies shall transport, deliver, and haul “freight of 
the same class for all persons, associations or cor¬ 
porations from and to the same points and upon the 
same conditions in the same manner and for the 
same charges and for the same method of pay-* 
ment,” there can be no offense committed, unless 
different charges be made for transporting freight 
of the same class from and to the same points and 
“upon the same conditions."^ ^ A railroad company 
commits no offense by charging a lower rate of 
freight for coal transported to a manufacturing es¬ 
tablishment than to a coal dealer not in competi¬ 
tion with the manufacturer.32 a constitutional pro¬ 
vision that the attorney general shall institute pro¬ 
ceedings to enforce the provisions of another sec¬ 
tion of the constitution prohibiting common earners 
from making a discrimination in rates where the 


conditions are the same does not exempt the car¬ 
rier from indictment for violation of those provi¬ 
sions.** 

In Oregon^ a statute making it an offense for a 
railroad company to collect from one person for 
carrying more than it demands from another for 
a like contemporaneous service, and which omits 
the words, “under substantially similar circumstanc¬ 
es and conditions,” as used in the Interstate Com¬ 
merce Law, after which it was patterned, has been 
held to apply to the different lines of an electric 
railroad company, although the conditions, such as 
cost, construction, etc., are not the same on the sev¬ 
eral lines.*^ 

In Tennessee, under the statute making the grant¬ 
ing of an unjust discrimination an offense, although 
a contract for a fixed period be entered into be¬ 
tween a earner and shipper for a freight rate, 
which is the legal rate at the time of the contract, 
yet, if thereafter the earner establishes a higher 
rate in accordance with the provisions of the law, 
the contract is ineffectual, and the earner will be 
indictable if it adheres to the contract.* ^ 

b. Under^Federal Statutes 

Under federal enactments relating to interstate com¬ 
merce, numerous provisions against unjust discrimination 
on the part of the earner are enumerated and declared 
to be indictable offenses. 

The statutes of the United States relating to 
interstate commerce contain numerous provisions 
against imjust discrimination and declare that the 
acts of discrimination therein enumerated shall con¬ 
stitute indictable offenses. Every device that seeks 
to cover up a discrimination is denounced by the 
statute.** Where the offenses denounced can be 
committed only by the earner, in so far as the 
statutes expressly include other persons, it is only 
as aiders, abettors, accomplices, or accessories of 
the carrier, while acting withm the scope of their 
employment.**^ 


25- Ky.—Illinois Cent. R Co. v. 
Commonwealth, 64 S.W- 975, 23 
Ky.L. 1159. 

26. Ky —^Louisville, etc, R. Co. v. 
Commonwealth, 71 S W. 910, 114 
Ky. 787, 24 Ky.L 1593. 

10 CLJ. p 596 note 87. 

27- Ky—^Louisville, etc., R. Co. v. 
Commonwealth, 46 S.W 707, 47 S 
W. 210. 598, 104 Ky 226. 20 Ky.L. 
1380. 43 L.R.A, 541. 

281. Ky —Commonwealth v Chesa¬ 
peake, etc, R Co, 72 S.W 361, 24 
Ky.L 1883. 

29- Ky—^Louisville, etc, R. Co. v. 
Commonwealth, 51 SW. 164, 1012, 


f 106 Ky 633, DO Am S R. 236, af¬ 
firmed 22 set. 95, 183 US. 503, 46 
LEd. 298. 

10 C J. p 596 note 90. 

30. Ky—^Louisville, etc, ^R. Co v 
Commonwealth, 46 S.W 707, 47 S 
W. 210, 598, 104 Ky. 226, 20 Ky 
L. 1380, 43 LRA- 541. 

31- Ky—^Louisville, etc, R. Co. v 
Commonwealth, 48 S W. 416, 105 
Ky 179, 183, 20 Ky.L. 1099, 43 L 
RA. 541. 

32. Ky —Commonwealth v Louis¬ 
ville, etc, R. Co, 68 SW. 1103. 
24 KyL. 509—^Louisvill^ eta, R-i 

1016 


Co V. Commonwealth. 57 SW 508, 
108 Ky. 628, 22 KyL 328 
10 C J p 596 note 93 

33- Ky—^Louisvilla etc., R. Co. v. 
Commonwealth, supra. 

10 C J. p 596 note 94 

34- Or.—Portland R., etc, Co. v. 
State R. Cominn , 105 P. 709, 109 
P 273, 56 Or 468, 481. 

35- Tenn—^New River Lumber Co. 
v. Tennessee Ry Co., 238 S.W. 
867. 145 Tenn 266 

36- U.S—^Vandalia R Co. v. U. S., 
Ill, 226 F. 713, 141 CCA 469. 

37. US—U. S V. Petextoon, DC. 
Mont., 1 F.2d 1018. 
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Under the Interstate Commerce Act, 49 U.S-C.A. 
§ 2, declaring that a common carrier shall be g^illy 
of unjust discrimination which is unlawful, if by 
any special rate, rebate, or other device the charg¬ 
es it receives from any person are a greater or less 
compensation for any services rendered or to be 
rendered in the transportation of passengers or 
propert}^ than the charges it received from any oth¬ 
er person for doing for him a like contemporaneous 
service in the transportation of a like kind of traf¬ 
fic under substantially similar circumstances and 
conditions, the offense is not confined to discrim¬ 
ination by means of some device, as of special rate 
or drawback, but is committed by directly giving 
different rates to different persons.^* 

Under the Interstate Commerce Act, 49 U.S.CA. 
§ 3, it is unlawful for a carrier to make or to give 
any undue or unreasonable preference or advan¬ 
tage to any particular person, company, or locality 
in any respect whatever, or to subject any particu¬ 
lar person, company, or locality to any undue or un¬ 
reasonable prejudice or disadvantage.^^ Where 
two connecting hnes agree on a joint through tariff, 
sudi joint tariff, or the share of it which either 
takes, is not the standard by which to determine 
whether either line has given an undue prefer¬ 
ence.^® 

The provision of the Interstate Commerce Act, 
49 U S.C.A. § 4, known as the long and short haul 
clause does not apply to a case where the short haul 
rate is a combination of the local rates of two con¬ 
necting lines, and the lower long haul rate is a 
joint rate made by the two lines acting together.^^ 
An agent of a railroad company who merely col¬ 
lects freights or makes out bills of lading and has 
nothing to do with fixing the rate is not indictable 
for violation of this section of the statute,^^ ex¬ 


cept where guilty knowledge is brought home to 
him.^3 However, agents or employees of whatever 
rank who knowingly aid and abet in the execution 
of an unlawful contract are criminally liable.'*^ A 
carrier asserting a right to charge discriminatory 
long and short haul rates without the consent of 
the interstate comiaerce commission is guilty of a 
willful violation of statute, since there is sufficient 
guilty knowledge or intent to justify a conviction.^^ 

§ 518. Giving Rebates 

One who knowingly offers or gives any rebate from 
the published and hied rates commits an offense which 
is Indictable under the federal statutes. 

The present statute relating to rebates, known as 
the Elkins Act as amended by the Hepburn Act, 
49 U.S.CA. § 41, provides that every person or cor¬ 
poration, whether carrier or shipper, who shall 
knowingly offer, or give, or solicit, or receive any 
rebates from the published and filed rates, shall be 
deemed guilty of a misdemeanor and, on convic¬ 
tion, shall be punishable by fine.^® A shipment be¬ 
tween two points in a state which passes over Imes 
of road running through other states is an inter¬ 
state shipment within the meaning of this stat- 
ute.^^ 

Elements of offense. An essential element of the 
offense under this statute is the offering or giving 
of rebates from the published and filed rates for 
transportation of property by a carrier engaged in 
interstate commerce,^* and the offense of rebating 
consists in purposely doing the thing prohibited by 
statute but it is sufficient to constitute the of¬ 
fense if the act was done knowingly, although with¬ 
out any evil motive.50 A carrier "knowingly** 
grants an unlawful concession contrary to the Hep- 
bum amendment if it or its agents have willfully or 
intentionally remained in ignorance of the facts 


38. tr.S.—TT. S. V. Tozer, D.CMo, 
37 P. 635. 2 L R.A. 444. 

10 C.J. p 597 note 9. 

Cozpus J^aris has been cited with 
approval in Illinois Cent. R. Co. v. 
Fontaine, 289 S.W. 263, 217 Ky. 211. 

39. TJ.S-—Tozer v. U. S, C.CMo., 52 
P. 917, distingruished in Waters 
Pierce Oil Co. v. Texas, 29 S.Ct 
220. 212 TJ.S. 86. 53 LEd. 417—IT. 
S V. Vacuum Oil Co, DCN.Y., 153 
P. 598. 

30 C.J- p 597 note 13. 

40- TJ.S —^Tozer v. U. S., QCLMo, 

52 P 917, followed in Parsons v. 
Chicagro, etc.. R Co., 63 P. 903, 11 
CCA. 489, affirmed 17 SCt. 887, 
167 U.S. 447. 42 LEd. 231. 

41- TJ.S.—^TT S V. Mellen, DC.Ean, 

53 F. 229, foUowing Chicasro, etc.. 


R- Co. V, Osborne, 52 P- 912, 3 
CC.A. 347- 

10 C J. p 598 note 19. 

42- U.S.—U. S. V. MeUen. DCWaT,_, 
53 P. 229. 

43- TJ.S.—U. S. V Michigan Cent. R. 
Co, D.C.I11, 43 P. 26. 

4t4b TJ.S.—^TJ- S. V. Michigan Cent. R, 
Co, supra. 

45- TJ.S.—^TJ. S- V. Pennsylvania R. 

Co, DC.Pa, 21 P.2d 579. 

40. Fzlor offenses 

The right to prosecute for any 
prior offense, under the Elkins Act, 
committed before the going into ef¬ 
fect of the Hepburn Act was not 
lost by reason of its adoption — 
Great Northern R. Co. v. TJ. S.. 
Minn.. 28 S.Ct. 313, 208 U.S 452, 52 
L-Ed 567—^TJ. S v. Chicago, St. P, 
M. & O. R. Co.. DCMinn., 151 P. 
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84, affirmed 162 Fed. 835. 90 C.CA. 
211, certiorari denied 29 S Ct. 689, 
212 TTS. 579. 53 LEd. 659—^10 C.J. 
p 598 note 27. 

47- TT S.—TT. S. v. Lelaware, L. & 
W. R. Co, C.CNY.. 152 P. 269. 

10 C.J. p 598 note 28. 

48. TJ S.—Pennsylvania Co v. IJ. S., 
CC.AI11, 257 P. 261, 168 C.aA. 
345 

10 C J. p 598 note 30. 

49- TJ.S—New York Cent, etc., R. 
Co V. TJ S.. NY, 29 S.Ct. 304, 212 
TJ.S. 4S1, 53 LEd. 613—Atchison, 
T. & S. F. R Co. V. TJ. S., CaL, 
170 F. 250. 95 C.CA. 446. 

10 ax p 598 note 31. 

5<K TJ.S.—Chicago, St. P, M. & O. 
R. Co V. TJ. S. Mmn, 162 P. 835, 
90 C-C.A. 211, affirming, D.C., 151 
F. 84, and certiorari denied 29 S 
Ct. 689, 212 TJ.S. 579, 53 L.Ed. 659. 
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rendering the rate unlawfuL^^ Any pecuniary in¬ 
ducement held out to a shipper to procure his busi¬ 
ness over a particular railroad is or may be a re¬ 
bate or concession within the prohibition of this 
section-52 Actual discrimination between shippers 
IS not a necessary elemcnt,53 nor is it necessary that 
fraud be alleged and proved.^^ ^phe mere offer of a 
rebate, knowingly made by a carrier, is an offense, 
acceptance of such offer by the shipper being un- 
necessary.55 In a prosecution for rebating by ap¬ 
plying transit rates to certain outbotmd shipments, 
the fact that the agents who executed such out¬ 
bound transactions did not know that the goods 
were not entitled to the transit rate does not show 
that defendant carrier did not knowingly make the 
rebates.5® It is necessary only to prove that the 
favored shipper has had his property transported 
at a less rate than that published and filed-^*^ Pay¬ 
ment by the carrier of rebates stipulated in the con¬ 
tract of shipment or a refund of part of the legal 
rate completes the offense of giving rebates.®® 
Every device that seeks to cover up a rebate is 
prohibited, provided the property is thereby trans¬ 
ported at less than the tariff ratc.®^ The fact that 
the full tariff rate is collected at the tune of trans¬ 
portation does not negative the possibility of a re¬ 
bate in respect thereto, as the rebate may be in a 
lump cash sum in advance, or by later or earlier 
indirect pa 3 Tnents.«® The payment of a rebate aft¬ 
er the statute went into effect, but on shipments of 
property transported prior to its enactment, is com¬ 


prehended by its provisions.®^ 

Who liable. The Hepburn Act prohibiting “any 
person, persons, or corporation” from giving any 
rebate, concession, or discrimination with respect 
to the transportation of any property in interstate 
or foreign commerce, is not limited in its applica¬ 
tion to shippers and earners, but includes any 
person or corporation 'whose intended acts result 
in a transportation of property at less than the tar¬ 
iff rates lawfullj’ published.®^ Corporations engag¬ 
ed in interstate commerce as well as their agents 
are subject to the provisions of the act,®® and a ear¬ 
ner can be prosecuted for the offense of rebating 
where it is a party to a published joint rate, al¬ 
though it has not filed or published the same.®^ It 
is not essential to the commission of the offense of 
givmg a concession from a through rate over con¬ 
necting lines of railroads that the rate should be a 
joint one as established by all the carriers and pub¬ 
lished and filed with the interstate commerce com¬ 
mission.®® 

Defenses. It is no defense to a prosecution for 
granting rebates that defendant treated all shippers 
of the same class of property for the same destina¬ 
tion alike,®® or that defendant acted in the honest 
belief that the rebate was lawful,®*^ or that com¬ 
peting roads granted like concessions, and that de¬ 
fendant was compelled to do the same in order to 
receive its fair share of the business.®® Accord¬ 
ingly, the fact that the rebate is paid to another 
than the shipper is immaterial, although a payment 


51. U S.— XT. S. V, Erie R. Co., I>.C- 
N.J, 222 F. 444. 

52. U.S.—^Northern Central Ry. Co 
V. TJ. S., N.Y., 241 F 25. 154 C.C. 
A. 25, certiorari denied 38 S.Ct. 9, 
245 U.S. 645, 62 LuEd. 529. 

53. TJ.S.—^Pennsylvania Co. v. U, S, 
m. 257 F. 261. 168 C.CA. 345 

54L Tr.S. —XT. S. V. SatuloS Bros., C. 
C.A.N.Y.. 79 P.2d 846. 

55. TJ.S.—TJ, S- V. Xiehigli Valley 
Ry. Co., BC.N.T., 254 P. 332. 

5& U.S.—Orand Rapids & r. R, Co 
V. U. S., Mich., 212 F. 577, 129 C. 
C.A. 113. 

STL U.S.—-Chicago & A. R. Co. v U. 
S.. HL. 156 P. 558. 84 C.CJL 324, 
26 L R A-.N'.S., 551, affirming, I> 
Ct, 148 P. 646, and affirmed 29 S. 
Ct. 689, 212 U.S. 563. 53 L.Ed. 653. 

53. U.S.—^U S V. Mew York Cent. 
etc., R Co-. N.Y, 29 S.Ct. 304, 309. 
212 US. 481, 500, 53 L.Ed. 613, 624. 
affirming 146 F. 298. 

<5a—Central of Georgia R Co. v. 
Curtis, 82 S.E. 318, 15 Ga-App. 
716. 

10 C.J. p 598 note 36. 


59. US.—Vandalia R Co. v. U. S., 
IIL. 226 P. 713, 141 CCA. 469. 

10 C J. p 599 note 37. 

Allowances to lessor 

Allowances made by a lessee of a 
railroad from a coal mining company 
on shipments by the lessor have 
been held illegal as rebates, in vio¬ 
lation of the Hepburn Act.—Central 
R. Co, of New Jersey v. U. S,, N.J., 
229 P. 501. 143 GOA 569. certio¬ 
rari denied 36 SCt. 446, 241 U.S 
658, 60 LJSd 1225. 

€0. U.S.—Vandalia R Co. v. U. S., 
IIL. 226 P. 713, 141 C C.A. 469. 

61- US—New York Cent, etc, R. 
Co. V. U. S., NY, 29 S.Ct. 309, 212 

U. S. 500, 53 LEd. 624, affirming 
146 F. 298. 

10 C.J. p 599 note*40. 

62. U S.—Spencer Rellogg & Sons 

V. U. S. CaA.N.Y.. 20 P2d 459, 
affirming DG, U. S v. Spencer 
Kellogg & Sons. 12 F.2d 612. cer¬ 
tiorari denied Spencer Kellogg & 
Sons v. U. S.. 48 S.Ct. 122, 275 U 
S. 566, 72 LEd. 429. 
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I 63- U S.—Spencer Kellogg A Sons 
V. U S, supra. 

10 C.J. p 599 note 41. 

U S —^U. S. v New York Cent, 
etc., R. Co, 29 set. 313, 212 US 
509, 53 L Ed 629, reversing 157 F. 
393. 

10 C.J p 599 note 42. 

65u US.—Chicago, B & Q R Co. v. 
U. S, Mo., 157 P. 830, 833, 85 C 
C.A. 194, affirmed 28 S.Ct, 439, 209 
U.S 90. 52 L.Ed. 698. 

10 C J. p 599 note 43. 

66. U S —Chicago, St. P., M & O. 
R Co V. U. S. 162 P 835, 90 CC. 
A. 211, certiorari denied 29 S Ct- 
689, 212 US 579, 53 LEd. 659. 

10 C J p 599 note 44. 

67- U.S —Central R. Co., of New 
Jersey v. U. S, N.J., 229 F. 501, 
143 C.C.A. 569, certiorari denied 
36 S.Ct 446, 241 U.S. 658, 60 L. 
Ed. 1225. 

10 C J p 599 note 45. 

U S.—^U. S V. Chicago* St. P.* 
M. & O. R Co, DC Minn., 151 F. 
84, affirmed 162 P 835. 90 CC.A. 
211, certioran denied 29 S.Ct. 689* 
212 U.S. 679. 53 L.Ed. 659. 
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which is but a commission for obtaining business 
for the carrier is not within the statute.69 

Number of offenses. Each payment of a rebate 
constitutes only one offense, although it may cover 
more than one shipment.^® 

§ 519. Pooling 

Agreements between carriers for the pooling of 
freights of competing carriers or to divide the proceeds 
of the earnings of such carriers are violations of the 
Interstate Commerce Act, for which the participating 
carriers stand subject to indictment. 

Where a carrier is a corporation, not only the 
carrier itself, but the oflScers individually, are sub¬ 
ject to indictment for violation of the Interstate 
Commerce Act, 49 U.S.C-A. § 5, which provides 
that it shall be unlawful for any common carrier, 
subject to a provision of the act, to enter into a 
contract, agreement, or combination with any other 
common carrier or carriers for the pooling of 
freights of different competing railroads, or to di¬ 
vide between them the aggregate or net proceeds 
of the earnings of such railroads or any portion 
thereof.^i 

§ 520. Delay in Transportation 

Penalties and statutory damages for delay in 
transportation see supra §§ 454-460. Examine 
Pocket Parts for later cases. 

§ 521. - • Other Offenses 

Other offenses, which, if committed by a carrier or 
Its agents, would serve as grounds for indictment, have 
been established by various state and federal statutes. 

There are other acts committed by carriers which 
by special statute have been specifically denounced 
as criminal, such as embezzlement,^^ transporta¬ 
tion of game in violation of law, see the CJ.S. 
title Game § 13, also 27 CJ. p 952 notes 35-50, and 
violation of the federal twenty-eight-hour lawJ3 

Falsification or destruction of records. Under 
the provisions of the Interstate Commerce Act, 49 
U.S.C.A. § 20 (7), any person who willfully falsifies 
or destroys the records or memoranda of an inter¬ 
state carrier shall be deemed guilty of a misde¬ 


meanor. The general object of such statute is to 
require that carriers keep reliable records of the 
receipts and expenditures of and for each ship¬ 
ment- This regulation is intended as an ultimate 
protection, not to the carriers, but to the shippers, 
to secure a proper accounting of the expenditures 
that might be charged to each shipper on the basis 
of the tariff published in accordance with the law.^^ 
The provisions of the statute are applicable to ex¬ 
press companies engaged in interstate commerce, 
and those who are its employees.'^® Memoranda 
kept by a car derk of a railroad company, devised 
by him as a part of the system of his office, are rec¬ 
ords of the company within such statute.^® The 
failure of a clerk of an interstate carrier to forward 
to another employee, as was his duty, certain cards 
covering c. o. d. shipments, in order that they might 
become part of a record, is not violative of this 
statute, since there is no showing that the cards 
were destroyed, altered, or mutilated-^^ An inde¬ 
pendent contractor, who falsifies his reports to a 
carrier respecting the goods furnished to such car¬ 
rier, is not guilty of a violation under such stat¬ 
ute.^* 

Violation of quarantine laws. A receiver oper¬ 
ating a railroad is subject to the penal provisions 
of a statute prohibiting any common carrier from 
transporting live stock by rail from a quarantined 
district into another state. 

§ 522. • Prosecution and Punishment 

a. In general 

b. Indictment or information 

c. Evidence 

d. Trial and punishment 
a. In General 

General rules ef criminal procedure govern the prose¬ 
cution of offenses by carriers, including Jurisdiction and 
venue. 

The offense of failing to file a schedule of rates 
with the interstate commerce commission, in com¬ 
pliance with statute, is committed in Washington, 
D. C., where the commission has its office, and must 
be prosecuted there.*® However, a prosecution for 


69- U.S —U. S. V. Delaware, I*. & 
W., R Co., C.a]Sr.T.. 152 F. 269. 
m U.S.—U. S- V. Bunch, D.C.Ark. 
165 F. 736—^U. S. v. Steams Salt 
^ Lumber Co., D-C Mich., 165 F. 
735. 

1.0 CLJ. p 599 note 48. 

71- U S —In re Poolmg- Freights, T>. 
C-Tenn.. 115 F. 588. 

72- NT.—Larkm v. People, 61 Barb. 
226. 

10 OJ. p 601 note 69. 


73- U.S—^Northern Pac. Terminal 
Co V. U S., Or., 184 F. 603, 106 
C.C.A. 583. 

74. U.S —U. S- V. Fruit Growers’ 
Fxpress Co., Pa, 49 SCt- 374, 279 
U.S. 363. 73 L.Ed. 739. 

75- U.S.—U- S V. Tippitt, D.C.Tex.. 

298 F. 495. 

7Gl U.S —Kennedy v. U. S., C.C.A. 
S.a. 275 F. 182. 
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77. U S.—U. S- V. Tnppitt D.C.Tex., 
298 F. 495. 

73. U.S.—U. S. V- Fruit Growers' 
Fxpress Co., Pa, 49 S.Ct. 374, 279 
US. 363, 73 liBd. 739. 

79- U.S.— JJ. S. V. Nixon Mo.. 35 S. 
CL 49. 235 U.S. 231, 59 L.Bd. 207. 

ao. U.S.—New York Cent. & H. R 
R. Co. V. U. S., N.Y.. 166 F. 267. 
92 CC.A. 331. reversing. D.CL, 153 
F. 630. 
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transportation of interstate commerce by a carrier 
which has not filed its rate for such service in vio¬ 
lation of the statute may be brought in any district 
through which the goods pass while in transit.8i 
Also, under a statute regulating maximum freight 
rates and providing that the carrier shall, on con¬ 
viction of charging higher rates than those fixed, 
be fined, it was held that the penalties could be en¬ 
forced only in a criminal trial, and the supreme 
court has no original jurisdiction of a civil action 
to recover such penalties.®^ 

b. IndictnieiLt or InformatioxL 

An Indictment or information against a carrier or Its 
agent must charge accused’s commission of the offense 
and must directly and positively allege every fact neces¬ 
sary to constitute the crime. 

Indictments for offenses by carriers or their 
agents are governed by the usual rules of indict¬ 
ments and informations.^^ must be positive with 
respect to the charge that the person accused com¬ 
mitted the crime which renders him amenable to 
the charge,^^ and must directly and positively al¬ 
lege every fact necessary to constitute the crime-^^ 

Charging rates different from those fixed. An in¬ 
dictment imder the Interstate Commerce Act, 49 
U.S.C,A. § 6, must show that a joint tariff has 
been established but a specific charge that all 


the connecting carriers concurred in the joint rate, 
or that it was filed with the interstate commerce 
commission by their joint action, is not essential to 
the validity of the indictment.**^ On the other 
hand, while the indictment must allege facts suf¬ 
ficient to show a commission of the offense charg¬ 
ed,** if such facts appear in the indictment or in¬ 
formation it is sufficient in that respect; accord¬ 
ingly, the indictment need not allege the day or 
days when the shipments were made,*® nor allege 
that defendants, when the shipments were made, 
intended to charge less than the schedule rate.®® 
An allegation that an established rate was in force 
on the day on which the unlawful charge was al¬ 
leged to have been made obviates the necessity of 
alleging, in express terms, that no reduction in the 
established rates had taken place.®^ An indict¬ 
ment under the Elkins Act against a railroad com¬ 
pany for failure to observe its published tariffs by 
extending credit to a shipper under joint rates for 
part of the freight is not insufficient because it 
does not preclude the possibility that it received 
in cash its own share of such freights.®^ 

Unjust discrimination. An indictment against a 
carrier for unjust discrimination must charge the 
commission of the offense with precision and full¬ 
ness, and clearly and fully set out all the elements 
of, or facts necessary to, the crime charged,®* 


81- TT.S.— M. S, V. Illinois TemriiTial 
Co., D.C Ill., 168 F. 546—New York 
Cent. & BL R. R. Co, V. U. S., 
N.T.. 166 F. 267, 92 CC.A. 331. 

82. Neb.—State v. Union Pac. R. 
Co.. 93 NW. 222, 67 Neb. 141— 
State V. Missouri Pac. R. Co., 90 
NW. 877. 64 Neb. 679. 

88. Tr.S—-Atchison, T. & S. P. Ry. 
Co. V. U. S.. Cal., 170 F. 250, 95 
C-CA 446. 

84. U S.—U. S. V. New York Cent. & 
H. R. R. Co., C-CN.Y., 146 F. 298, 
affirmed 29 S.Ct. 304. 212 US. 481, 
53 Li.Fd. 613, and affirmed 29 S Ct. 
309, 212 U.S. 500. 53 l..Ed. 624. 

85. U.S—U. S. V. Philadelphia & R. 
Ry. Co.. D.C.Pa, 232 F. 946—U 
S V. New York Cent. & £[ R. R. 
Co., C-CN.Y., 146 F. 298, affirmed 
29 set. 304, 212 US 481. 53 LBd. 
613, and affirmed 29 S Ct. 309, 212 
US. 500. 53 LEd. 324. 

Certificate of convenience 
Under a statute providing that a 
trucker for hire must obtain a cer¬ 
tificate of convenience from a com¬ 
mission, an information charging op¬ 
eration of a truck without such 
permit is demurrable on a failure to 
show that defendant is a common 
carrier—State v. Smith, 252 P. 1011, 
31 Ariz. 297. 


88- U.S.—U. S. V. Pennsylvania R. 

Co., U.CJf.Y., 153 F. 625. 

10 C J. p 594 note 54. 

87- U.S—^U. S. V. Pennsylvania R 
Co., D.C NY., 153 F. 625. 

10 C.J. p 594 note 55. 

Tndirtment held to show interstate 
shipment under joint tariff 
An indictment of a earner for 
failure to file its tariff of rates for 
petroleum, established under a com¬ 
mon arrangement for interstate 
shipment, in violation of the Elkmss 
Act, 49 U.S C A § 41, which alleged 
the establishment of a rate for car¬ 
rying petroleum between mtra-state 
^ terminals under a common arrange- 
I ment for a continuous interstate 
shipment, and that all of the ship¬ 
ments under such rate were under 
shipping orders, transfer slips, and 
waybills, showing that the com¬ 
modity was to be transported from 
the pomt of shipment to destination 
by a continuous route without un¬ 
loading or transshipment, sufficient¬ 
ly charged a common arrangement 
between the various carriers for a 
through interstate shipment under a 
joint tariff—U. S. v. New York Cent. 
& H R R Co.. DCN.Y.. 153 F 630, 
reversed on other grounds 166 F 
267. 92 C.CA 331 
88. Xntra-state shipmmit 
An indictment charging that a car- 
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ner participated in an interstate 
shipment of coal by rail and water, 
but failed to file with the interstate 
commerce commission tariffs show¬ 
ing the rates for water transporta¬ 
tion, IS insufficient where the ship¬ 
ment was intra-state.—^U. S. v Phil¬ 
adelphia & R. Ry. Co, D C.Pa., 232 F. 
946. 

89. US—U. S V. TTanley. DC.IU. 
71 F. 672. 

90. US—U. S. V. ■FTanley, supra. 

10 C.J p 594 note 50. 

91- U S.—U. S V. Tozer, D C Mo, 
37 F. 635, 2 L R.A 444 
92. US—U. S V. Hocking Valley 
Ry. Co, DC.Ohio, 194 F 234, af¬ 
firmed 210 P. 735, 127 CCA 285. 

93- U.S —U. S V. Philadelphia & R. 

Ry Co., D.C Pa.. 232 F. 946. 

In. Kentncky 

(1) Under the constitutional pro¬ 
vision against discrimination, an in- 
dictment for discrimination in char¬ 
ges must allege that the services 
to the different persons were on the 
same conditions —Com v Chesa¬ 
peake, etc, R Co., 72 SW. 361, 24 
Ky.Ii. 1888—10 CJ p 596 note 95. 

(2) The indictment must also al¬ 
lege that the freight in question was 
of the same class or kind and not of 
different classes or kinds.—^Louis¬ 
ville, etc., R. Co. V- Com., 46 SW. 
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An indictment in a federal prosecution under the 
Interstate Commerce Act, 49 U.S.C.A- § 2, need not 
allege by what particular device the discrimination 
alleged was accomplished.®^ If the indictment al¬ 
leges all the details of time, place, distance, amount, 
and kind of freight transported for a designated 
person, and then charges that the service was for 
a less compensation than was received from anoth¬ 
er person named, “for doing for him a like and con¬ 
temporaneous service in the transportation of a 
like kind of traffic under substantially similar cir¬ 
cumstances and conditions,” there is a sufficient de¬ 
scription of the services rendered for the person 
discriminated against.®^ An indictment which 
states that a earner gave a rebate to one shipper, 
without stating any instance in which the carrier 
refused a like rebate to any other shipper, is de¬ 
fective as not showing discrimination.®® 

An indictment under the Interstate Gimmerce 
Act, 49 U.S.CA. § 3, is sufficient if it shows with 
requisite certainty that defendant has committed 
an act giving one shipper or class of shippers an 
advantage, or subjecting others to a disadvantage, 
and need not allege that the discrimination was 
committed “under substantially similar circumstanc¬ 
es and conditions” as required under the fourth 
section relating to long and short hauls.®^ The 
statute does not subject a railroad company to an 
indictment for failure or refusal to furnish switch 
connections to a shipper handling interstate traf¬ 
fic for transportation, although such connections 
are furnished to other shippers, where the indict¬ 
ment does not charge that those demanded are 


reasonably practicable and could be put in with 
safety, and that the shipper would furnish suffi¬ 
cient business to justify the expense of their con¬ 
struction and maintenance, nor that the person or 
company asking for the same offered to pay such 
portion of their cost as is usual and reasonable.®® 
An indictment which charges generally that defend¬ 
ant practiced an unjust discrimination in respect 
of the transportation of property in interstate com¬ 
merce by refusing to furnish to a particular com¬ 
pany its proper and rightful share and quota of cars 
and motive power, and by furnishing to other com¬ 
panies more than their respective shares and quota 
of cars and motive power, does not allege a viola¬ 
tion of that part of the section relating to the giv¬ 
ing of an undue or unreasonable preference or ad¬ 
vantage to any particular person, company, or lo¬ 
cality, or to any particular description of traffic;®® 
nor does it sufficiently charge that defendant sub¬ 
jected any particular company or any particular 
description of traffic to any undue or unreasonable 
prejudice or disadvantage, where it alleges no facts 
showing the rightful share or quota of cars and mo¬ 
tive power to which the company charged to have 
been so prejudiced was entitled, or that such com¬ 
pany at the time charged was prepared to make 
shipments and tendered the same and made demand 
for cars and motive power for their transportation 
in interstate commerce.^ 

Under the Interstate Commerce Act, 49 U.S.C-A. 
§ 4, an indictment alleging that the share of the 
joint rate taken by one company is less than its 
local rate for a short haul is bad.^ 


702, 48 SW. 416, 105 Ky. 179, 20 Ky 
L. 1099, 43 Ii.RA. 541. 

(3) The points from and to which 
the groods were shipped must he 
stated.—^Louisville, etc, R. Co. v. 
Com.. 57 S.W. 508. 108 Ky. 628, 22 
Ky.L. 328. 

(4) It must also allege that the 
offense was willfully and knowingly 
committed, as the constitution 
makes that an essential element of 
the offense.—^Louisville, etc, R. Co. 
V. Com. 46 SW. 702. 48 S.W. 416, 
105 Ky. 179, 20 KyL. 1099, 43 L..R 
A. 541. 

(5) If the indictment is based on 
the statute, it is not necessary that 
It should state the precise amount 
charged for the entire distance, nor 
that it should state the names of 
the persons in whose favor the dis¬ 
crimination was made, it being suf¬ 
ficient to state that the specified 
amount charged or received for the 
short distance was greater than that 
charged or received from persons 
generally for the long distance — 
Louisville, etc.. R. Co. v. Com., 46 


SW. 707, 47 SW. 210, 598. 104 Ky. 
226. 230. 20 Ky.L. 1380, 43 LRJL 
541. 

(6) Although it is a condition 
precedent to an mdictment that the 
comnnission shall make an mvesti- 
gation followed by an order refus¬ 
ing to exonerate accused fi:om the 
operation of the provisions of the 
constitution, an indictment stating 
the circumstances of the offense, and 
recitmg that “defendant at said time 
not havmg been authorized by the 
railroad commission of this Com¬ 
monwealth to charge less for a 
longer than for a shorter distance 
for transportation of coal” is suffi¬ 
cient.—Louisville, etc., R. Co. v. 
Com.. 46 SW. 707. 47 S.W. 210. 598. 
104 Ky 226, 230, 20 Ky.L. 1380. 43 
LRA. 541. 

Xn Vew ■P’lwnpshire, under a stat¬ 
ute providing that all persons shall 
have reasonable and equal terms, fa¬ 
cilities, and accommodations for the 
transportation of themselves or their I 
property an mdictment of a railroad 
company for not affordmg reasona-i 

1021 


ble transportation facilities need not 
allege that the acts were unlawful, 
nor that the merchandise was the 
property of the person trying to 
transport it, where it not only uses 
the statutory description of the of¬ 
fense, but specifies the acts by 
which It is claimed that the ’aw has 
been violated—State v. Concord R- 
Co. 59 N H. 85. 

94. ITS—Dye v. D S., C.CAW.Va.. 
262 F 6 

10 C.J. p 597 note 10. 

95- TT S —TJ. S V. Decoursey, D.C- 
NY.. 82 P. 302. 

9a US.— n. S. V. TTanley, D.CIIL. 
71 P. 672 

97- U S —^U S V. Tozer, D.C Mo.. 
37 P. 635. 2 LRJL 444, 

98- U S.—U. S. V. Baltimore & O- 
R. Co.. D.C.W.Va., 153 P. 997. 

99- U.S.—^U. S. V. Baltimore & O- 
R. Co., supra. 

Im TJ S.—U. S. V. Baltimore & O. R. 
Co., supra. 

2. TT.S.—U. S. V. Mellen, D.CK>»n, 
53 F. 229. 
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An indictment charging discrimination by an in¬ 
terstate carrier on the ground that it failed to col¬ 
lect demurrage charges on coal cars as authorized 
by^ schedules filed with the interstate commerce 
commission is insufficient where it does not contain 
averments of every fact necessary to constitute the 
crime.3 

Giving rebates. Inasmuch as the object of the 
Elkins Act as amended by the Hepburn Act is to 
make the act of rebating one of the corporation as 
well as of the agent, and to include both within the 
provisions and restrictions of the statute, the cor¬ 
poration and its agents may be prosecuted for the 
same offense in one indictment.^ An indictment 
charging a railroad company with the granting of 
a concession to a shipper must specifically set forth 
the nature, and, if possible, the amount of the con¬ 
cession, and point out what particular tariff charg¬ 
es the railroad company violated and failed to ob¬ 
serve in making the concession.® The indictment 
need not allege the methods or devices resorted to to 
avoid the law, as the device constitutes no part of 
the offense;® nor is it necessary to allege a prior 
agreement for a rebate, it being sufficient to allege 
that defendant received the legal rate and paid the 
shipper a certain rebate.'^ The indictment need not 
allege the name of the agent by whom the conces¬ 
sion "was given.® A description of the act charged 
as having been done unlawfully and willfully is suf¬ 
ficient in charging intent,^ and a charge that a cer¬ 
tain rebate was knowrmgly made and received is 
sufficient to charge the offense.^® An indictment 
charging violation of this statute due to grants of 
concessions in transporting goods is sufficient, and 
is not defective for a failure to charge defendant 
with felonious intent.tl Where the offense charged 
is giving the shipper a through transportation of 
property between two points at less than the law¬ 
ful rate, the indictment is not insufficient because 


it does not aver the through rate, if it states the 
amount of the concession and that it was given 
from the lawful rate over a certain part of the 
route, vrhich rate is also given.^^ An indictment 
is not rendered insufficient in describing an alleged 
rebate by failure to use the word “concession.”^® 
The indictment need not negative exceptions to 
conditions or circumstances which might render the 
payment legal, this being a matter of defense.^^ 
A charge that a earner’s codefendant as its agent 
granted an unlawful concession does not amount to 
a charge that the carrier granted the concession 
through that agent so that it caimot be convicted 
if the agent is acquitted.^® Under this statute, an 
indictment against a earner chargng that, while a 
certain embargo was in force, the carrier did un¬ 
lawfully offer, grant, and give permits for trans¬ 
portation to certain shippers, while others similar¬ 
ly situated did not receive such permits, is insuf¬ 
ficient to charge the offense of giving a rebate or 
concession, it not being alleged there was any 
transportation.^® 

Other offefises. Under the Interstate Commerce 
Act, 49 U.S.C.A. § 20(7), providing that willful 
falsification and destruction of records of an in¬ 
terstate earner is an indictable offense, an informa¬ 
tion need not allege that the records falsified were 
records prescribed by the interstate commerce com- 
mission.i7 An indictment merely charging an em¬ 
ployee with failure to forward cards which were 
to become part of the carrier’s permanent records 
is insufficient.^® 

An indictment charging that a carrier violated § 
10 of the Act, 49 U.S.C.A. § 10, which makes it 
to be an indictable offense for a earner to assist a 
shipper in obtaining transportation at less than 
regular rates, is not reqmred to set forth the steps 
provided by law to fix a lawful rate of transporta¬ 
tion, such as publishing and posting,^® and the 


3. U.S—U. S- V. Philadelphia & R. 

Ry. Co, D.C.Pa., 232 F. 953. 

^ tJ.S—New York Cent & H. R 
R Co. V. U. S, N.T, 29 S.Ct. 304. 
212 US. 481, 53 U-Ed. 613—^U. S. 
V. New York Cent. & H. R. R. Co., 
CCN.Y.. 146 P. 298. affirmed 29 S. 
Ct. 304, 212 U.S 481. 53 T.E d 
613 and affirmed 29 S.Ct. 309, 212 
US 500, 53 LEd. 324. 

5- US —U. S V. Philadelphia & R. 
Ry Co, D.CPa, 184 P 543, af¬ 
firmed 188 P. 879. no C.CA. 513 

e. US.—^Dye v. U. S, CCAW.Va, 
262 P. 6. 

10 CJ. p 600 note 52. 

7- US —^U S. V. Chicago, St P.. M. 
& O Ry. Co, DC Minn., 151 P. 
84, affirmed 162 P. 835, 90 CCA. 


211. certiorari denied 29 S.Ct. 689, 
212 US. 579, 53 LuEd. 659. 

8: U.S.~U S V. Erie R. Co., DC. 

NX. 222 P. 444. 

10 C.X p 600 note 54. 

9- U.S —U. S. V Delaware, L & 
W. R. Co, C-CN.Y., 152 P. 269 
10 C.J p 600 note 55. 

lO. U.S —U. S. V Cleveland, C., C. 
& St- Lu Ry. Co, D.CIll., 234 P. 
178. 

11- U.S—^U. S. V Lehigh Valley R. 
Co., D.C.Pa. 43 P.2d 135. 

12- U.S—Chicago, B. & Q. Ry. Co 
V. U. S.. Mo. 157 P. 830, 85 C. 
CA. 194, affirmed 28 S Ct. 439, 209 
U.S. 90, 52 LEd. 698 

la. U.S—Atchison, T & S. F. Ry. 
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I Co. V. U. S, Cal, 170 F. 250 95 
CCA 446. 

Idii U.S.—U. S. V. Chicago, St. P, 
M & O. Ry Co, DC Minn, 151 
P 84, affirmed 162 F. 835, 90 CC. 
A 211, and certiorari denied 29 S 
Ct 689, 212 US 579, 53 L.Ed. 659 

15. U S.—^U S. V. Erie R- Co, D. 
C.NX, 222 P. 444. 

IR U.S.—U. S. V. Lehigh Valley 
Ry. Go, DCN.Y., 254 F 332 

17. US—^U. S. V. Tippitt DC.Tex, 
298 P. 495—Kennedy v. U S, CC. 
A.SC., 275 P. 182 

18. U S.—U. S. V. Tippitt D C.Tex., 
298 P. 495 

19- U.S.—Elgin, X & E. Ry Co. v 
U. S., Ill., 253 P. 907, 166 CC.A 
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means or steps taken to adopt the rate need not be 
set forth.20 Such indictment is not defective, al¬ 
though alleging that the rates departed from were 
on a certain type of goods, whereas the shipments 
charged did not specify that the goods were of that 
type, although it fails to set forth the manner or 
means whereby the shipper was assisted, or al¬ 
though it fails to allege that the shipper actually- 
paid the freight-21 

Pleading and proof. It is not necessary to prove 
the exact amount charged to have been given as re¬ 
bates, under the Elkins Act as amended by the Hep- 
bum Act, as the precise means alleged are not of 
the essence of the offense; it is sufficient if sub¬ 
stantial amounts are proved .22 Where a carrier is 
charged with rebating in applying transit rates to 
certain so-called outbound local shipments, evidence 
of the carrier's acts concerning inbound shipments 
disclosing a scheme calculated to conceal and carry¬ 
out the offense charged in the indictment is ad- 
missible.23 Where the indictment contains a num¬ 
ber of counts, each charging the granting of a con¬ 
cession consisting in failure to collect the demur¬ 
rage charge fixed by its published schedule of rates 
on a single carload shipment, it will be supported 
as to any one count by proof that at a single settle¬ 
ment between defendant and the shipper after all 
the shipments charged had been made defendant 
made a concession to the demurrage charges on all 
of the cars.2^ 

c. Evidence 

The evidence in prosecutions for ofFenses committed 
by carriers or their agents are governed by the rules 
of evidence applicable to criminal cases generally. 

In a prosecution against an interstate carrier for 
charging a lower rate for the transportation of 
goods between two specified termini in different 
states than that scheduled in the filed joint tariff, 
the burden is on the prosecutor to show a com¬ 


mon arrangement for a continuous carriage be¬ 
tween the iioints mentioned in the filed joint tar- 
iff.25 

On the trial of a prosecution against a railroad 
company for charging more for a short than for a 
long haul, in violation of a state regulation, the re¬ 
port of the railroad commission that defendant had 
been repeatedly- guilty of the offense is admissible 
as evidence-26 In a prosecution for granting a re¬ 
bate or concession, evidence tending to show lack 
of intent to grant a concession to a shipper is ad- 

missiblc.27 

As in other criminal prosecutions, in a prose¬ 
cution against a carrier or its agents the state must 
prove accused’s guilt beyond a reasonable doubt.2^> 

d. Trial and PTmishment 

In prosecutions against carriers or their agents, the 
rules governing trial and punishment in criminal cases 
generally are applicable. 

The rules applicable to trial and pumshmeiit in 
criminal cases generally govern the proceeding in 
prosecutions against carriers or their agents. 

Questions of laze and fact. WTiere failure to ob¬ 
serve published tariff rates with regard to demur¬ 
rage charges is‘alleged, the questions whether de¬ 
fendant had made a settlement with the shipper as 
to such demurrage, and whether, if so, the cancel¬ 
lation of the charges was a valid settlement of a 
disputed claim or for the purpose of making a con¬ 
cession in violation of the statute, are questions of 
fact for the juiy.29 

Instructions. In a prosecution for giving a re¬ 
bate, the statement of the court, after setting out 
the language of the act and discussing the allega¬ 
tions as to a device and the intention of the par¬ 
ties, to the effect that the indictment concluded 
with a charge that defendant through the device 
named unlawfully gave a rebate to a named ship- 


7, certiorari denied 39 S.Ct. 259, 
249 U.S 601, 63 LEd. 797. 

2a U.S.—J. & E. Ky. Co. v. 
U. S., supra. 

21. U S-—^Elffin, J. & E Ry. Co. v. 
U. S., supra. 

22. U.S.—Grand Rapids & I Ry 
Co. v. U. S, Mich., 212 F. 577, 129 
CC.A. 113 

23. U.S.—Grand Rapids & I. Ry. 
Co. v. U. S, supra. 

10 C.J. p 600 note 61. 

2a U.S.—U. S. V. Philadelphia & 
R. Ry. Co. DCPa., 184 P 543. 
affirmed 188 F. 879, 110 CUA. 513. 
25. U.S.—^U. S. V. Pennsylvania R. 
Co.. D.aR.Y., 153 F. 625. 


26L Ky.—^Louisville, etc, R Co. v. 
Com., 51 S.W. 167, 21 Ky.L 239 

27- U.S.—At<diison. T & S. F. Ry. 
Co. V. U. S.. CaL, 170 F. 250, 95 
CCA. 446. 

10 CJ p 600 note 63. 

28. Evidence held snffiinent 

(1) To sustain a conviction for 
assistiniT a shipper to obtain trans¬ 
portation at less than regrular rates. 
—Elgin, J. & E. Ry. Co. v. U. S., 
Ill., 253 P. 907, 166 CCA. 7, certio¬ 
rari denied 39 S.Ct. 259, 249 U S 601, 
63 LuEd. 797. 

(2) To sustain a conviction of a 
carrier for granting any rebate, 
concession, or discrimination to a 
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shipper in violation of the Elkins 
Act as amended.—^Dye v. U. S., C. 
CAW.Va., 262 F. 6—Northern Cen¬ 
tral Ry. Co. V. U. S, N.Y., 241 F. 
25, 154 C C.A. 25, certiorari denied 
38 S Ct. 9, 245 U.S. 645, 62 L.Ed. 529. 

(3) To sustain a charge against 
carrier’s employee for willfully fail¬ 
ing or neglecting to make full, true, 
and correct entries in the accounts 
and records of an interstate carrier 
of facts appertaining to the caiv 
Tier’s busmess.—Kennedy v. U. S., 
CaA.se.. 275 F. 182. 

29. U.S.—^U. S. V Philadelphia & R. 
Ry. Co, U.C-Pa., 184 F 543, af¬ 
firmed 188 P. 879, 110 C.C~A 513. 
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per in the transportation of property in interstate 
commerce, was not objectionable as allowing the 
jury to find that the mere concoction of the device 
Avithout transportation at a reduced rate would jus¬ 
tify a conviction-30 

PunishmenL A trial court, in determining the 
penalty to impose for a carrier’s failure to charge 
demurrage, may consider discrimination disclosed 
for which there could be no conviction.3i 

§ 523. By Persons Dealing with Carriers 

Statutes have been enacted by congress and b\ 
many of the states making acts therein enumerated 
committed by shippers or other persons dealing with 
common carriers, as such, criminal offenses. The 
particular offenses of this character are discussed 
in detail in the sections immediately following. 

§ 524. ‘ Violations of Flkins Act 

a. In general 

b. Accepting concessions 

c. Accepting rebates 

d- Receiving discrimination 

f 

a. In G^eral 

Under the provisions of the Elkins Act as amended, 
it Is unlawful for a shipper or other person to solicit or 
accept concessions or rebates or receive discrimination 
of an interstate carrier; and the purpose of such enact¬ 
ment is to eliminate every form of discrimination, favor¬ 
itism, or inequality in interstate transportation. 

The Elkins Act, 49 U.S.CA. § 41, provides that 
it shall be unlawful for any person or corporation 
to solicit, accept, or receive any rebate, concession, 
or discrimination with respect to the transporta¬ 
tion of any property in interstate or foreign com¬ 
merce, whereby such property shall, by any device 


whatever, be transported at a less rate than that 
named in the tariffs published and filed by the car¬ 
rier and declares that any person or corporation 
violating these provisions will be guilty of a mis¬ 
demeanor punishable by fine. This statute provides 
for three separate and distinct offenses on the part 
of a shipper^- or other person,^* namely, accepting 
concessions, accepting rebates, and receiving dis¬ 
crimination, each of which is considered in the sub¬ 
sequent subsections of this section. 

The act is a remedial statute and is intended to 
eliminate every form of discrimination, favoritism, 
or inequality.3^ This statute embraces the whole 
field of mterstate commerce; and it does not ex¬ 
empt such foreign commerce as is carried on a 
through bill of lading, but in terms applies to trans¬ 
portation of property shipped from any point in the 
United States to a foreign country and carried from 
such place to a port of transhipment.^^ The com¬ 
mission of the crime is not dependent on whether 
the carrier consciously and knowingly participated 
therein.^® The receiving of a rebate or conces¬ 
sion is a continuous crime which may be prose¬ 
cuted in any court of the Umted States having 
jurisdiction of crimes through whose district the 
transportation is conducted.^*^ This act is not sus¬ 
pended by a governmental embargo on carriers, 
and hence a discrimination obtained by a shipper 
under the embargo regpilations may be prosecuted 
under the Elkins Act.38 

b. Accepting Concessions 

A prosecution for accepting concessions from an in¬ 
terstate carrier will lie where a shipper or other person 
obtains transportation of property at less than the pub¬ 
lished rate. The rules of criminal law generally govern 
the proceedings in such prosecution. 


30. U.S—Vandalia It. Co. v TJ. S., 
IlL, 226 F, 713. 141 C C.A. 469. 

31. U.S.—^Michigan Cent. R. Co v. 
U S.. Mich, 246 F. 353. 158 CCA. 
417. certiorari denied 38 S Ct. 333. 
246 U.S. 663, 62 LFd. 923. 

32. U.S.—U. S V- Bunch, D.CArk., 
165 F. 736. 

Shipper withm of act 

One is a “shipper,” within the 
meaningr of Flkins Act, as amended, 
who, although a consignee, exercises 
such direct control over shipments 
of commodities consigned to him by 
another as enables him, by his own 
act, to procure for himself discrim¬ 
inations with respect to transporta¬ 
tion service—^U. S v. Metropolitan 
liumber Co, UCN.J, 254 F. 335. 

33L Applicable to others 

The operation of the statute is 
not limited to shippers and carriers 
Accordingly an indictment will lie 
against consignee’s bookkeeper, live¬ 


stock merchant, and weighing bu¬ 
reau's inspector for receiving rebate 
by placing false weight figures on 
freight hills—U. S. v. Miller, DC. 
Neb.. 18 F Supp. 389. 

3^ U.S —U. S V. P. Koenig Coal 
Co.. Mich., 46 S.Ct. 392, 270 US. 
512, 70 DFd. 709, reversing judg¬ 
ment, DC., 1 F2d 738—^U S. v. 
Union Stock Yard & Transit Co, 
ComCt. 33 set. 83, 226 US. 286. 
57 DEd 226—Louisville & N it 
R Co V Mottley, Ky, 31 S Ct. 
265. 219 US 478, 55 LEd. 297— 
Spencer Kellogg & Sons v. U. S, 

C. CAN.T., 20 F.2d 459, affirming, 

D. C., U. S V. Spencer Kellogg 
& Sons, 12 F 2d 612, certioran 
denied Spencer Kellogg & Sons v. 
U. S.. 48 set. 122, 275 US 566. 72 
L.Ed 429—^U S v Miller, D C. 
Neb , IS F Supp 389—^U. S v. Alt¬ 
man. D C N Y., 8 F Supp. 880. 

10 C J. p 601 note 81. 
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Discri'mi'nAtioiL need not affect rates 

Elkins Act as amended embraces 
the granting or receiving of discrim¬ 
inations or concessions, in transpor¬ 
tation service, irrespective of wheth¬ 
er they in any way affect transpor¬ 
tation rates or charges.—^U. S. v. 
Metropolitan Lumber Co., D.C N.J., 
254 F. 335. 

35. U S —Chicago, B & Q. By Co. 
V. U S N.Y. 28 set. 439, 209 U. 
S 90, 52 L Ed. 698—Armour Pack¬ 
ing Co. v. U S., Mo, 28 set. 428, 
209 US. 56, 52 LEd. 681, 

36. US—U S. V P Koenig Coal 
Co, Mich, 46 set. 392, 270 US. 
512. 70 LEd 709. reversing, DC. 
1 P2d 738—^U S v. Metropolitan 
Lumber Co, D C N.J., 254 F. 335. 

37- U.S—^U. S. V. Lehigh Valley R. 

Co, D.C Pa, 43 F.2d 135. 

10 C J. p 602 note 83. 

3K U.S —U. S V. Metropolitan 
Lumber Co., D.C.N.J., 254 F. 335. 
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Ordinarily there is little substantial distinction 
between a concession and a rebate, the concession 
differing from the rebate only in that in the con¬ 
cession the shipper, instead of pacing the full rate 
and receiving back part, meiely settles for the dif¬ 
ference. The result is the same; the property is 
transported for the same net amount less than the 
lawful rate.2® The concession, however, need not 
necessarily involve a rebate, or be in effect a re¬ 
bate, but may consist of anything whereby the ship¬ 
per secures an unfair advantage. Accordingly, the 
offense may consist in a violation of an order of the 
interstate commerce commission providing for pri¬ 
orities in the distribution and movement of cars.^® 
A mere agreement on the part of the shipper to ac¬ 
cept the concession is not an offense under the 
statute.^1 It is not essential that the shipper should 
have solicited the concession which he obtains from 


§ 524 

the carrier,^® nor is collusion between the carrier 

and shipper nccessary.^^ 

It is not essential to the offense of receiving a 
concession from a common carrier in violation of 
the Elkins Act as amended that the concession giv¬ 
en violate a published tariff,^^ nor is it essential that 
the rates shall have been posted.^^ Where, how¬ 
ever, the concession given is in effect a rebate, to 
make rates valid, so that the acceptance of a con¬ 
cession from them by the shipper shall constitute 
an offense, it is necessary that they shall have been 
“published,”^® and the offense is not complete until 
the shipper has received a rate different from the 
established rate.^"^ The shipper cannot be convict¬ 
ed of accepting a concession from the lawful pub¬ 
lished rate without proof of knowledge as to what 
was the published rate.^® However, shippers who 
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39- U.S —Standard Oil Co. of Indi¬ 
ana V. TJ. S. Ill, 164 F 376 386. 
90 C C.A 364, certiorari denied 29 
S.Ct 689, 212 US 579, 53 L..Bd. 
659. 

40. U.S —U. S. V. Michigan Port¬ 
land Cement Co, Mich, 46 S Ct. 
395, 270 US. 521. 70 LEd 713. 
The Elkins Act “makes it unlaw¬ 
ful for any one to receive any con¬ 
cession in respect of transportation 
of any property in interstate com¬ 
merce by a common carrier whereby 
any advantag-e is given or any dis¬ 
crimination IS practiced The facts 
charged bring what was done exact¬ 
ly within this description It was 
priority or preference m securing 
the transportation of coal in an 
emergent congestion of the traffic. 
It was certainly a concession and 
one of value to one who under the 
law or the regulations having the 
force of law could not secure that 
priority. The words ‘advantage/ 
^concession,' and ‘discrimination’ in 
the statute must be construed to 
mean unlawful concession, unlawful 
advantage, unlawful discrimination 
It certainly was not the intention of 
Congress to punish the granting or 
receiving of a lawful concession, a 
lawful advantage or a lawful dis¬ 
ci imination It IS asked, if this was 
■a concession, by whom was it con¬ 
ceded? The answer is by the car¬ 
rier He granted the priority and 
therefore he made the concession 
■and gave the advantage and prac¬ 
ticed the discrimination But it was 
unlawful, and he did not know the 
facts which made it so. The ship¬ 
per knew them because he had se¬ 
cured It by his deceit and received 
it What IS there in the statute that 
releases him from guilt, because the 
carrier who yielded to him the con¬ 
cession, and gave him the advan- 

13 C.J.S.-a5 


tage and made the discrimination, 
thought it was lawfuir’—U. S. v P. 
Koenig Coal Co. Mich., 46 S Ct 392, 
394. 270 U.S. 512, 70 HEd. 709 

40. U S.—Standard Oil Co of Indi¬ 
ana V. U. S , IlL. 164 P 376. 386, 90 

C. C.A- 364, certiorari denied 29 S. 
Ct. 689. 212 US 579, 53 LEd. 659. 

10 C J. p 602 note 87. 

42- U S —U. S. V Vacuum Oil Co., 

D. C N,Y., 153 P. 598. 

10 C.J p 602 note 90. 

4a. U S.—^U S. V P. Koenig Coal 
Co. Mich., 46 set- 392. 270 U.S. 
512, 70 LEd 709, reversing, DC., 
1 P.2d 738. 

Act not limited to collusion cases 
“Congress did not mtend to limit 
the offense described in it to cases 
of collusion between the carrier and 
shipper. What was done by the 
plamtiff in error is not in dispute, 
and therefore the question is wheth¬ 
er what was done constitutes an 
offense by this plaintiff in error, 
even though it were not established 
to have been done m collusion with 
a earner or with its knowledge or 
consent- The law was intended to 
reach either individuals or corporate 
entities who contribute knowingly 
and understandmgly to a lebate or 
concession by any manner or device, 
and the relation which the culprit 
bore to the carrier is not necessary 
as a foundation upon which to rest 
responsibility.”—Spencer Kellogg & 
Sons V. U. S, CC.A.N.T, 20 P 2d 
459, 461, affirming, DC., U. S. v. 
Spencer Kellogg & Sons. 12 P 2d 
612, certiorari denied Spencer Kel¬ 
logg & Sons V. U S, 48 set. 122, 
275 U.S. 566. 72 L.Ed. 429. 

44. U.S —U. S. V. Michigan Port¬ 
land Cement Co, Mich., 46 S.Ct 
395, 270 US. 521. 70 L.Ed. 713. 
“The Elkins Act does not require 
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such a tariff as to any other advan¬ 
tage or discrimination than a rebate. 
It declares to be an offense any de¬ 
vice whereby transportation shall be 
given at any less rate than named 
in the published tariff ‘or whereby 
any other advantage is given or 
discrimination is practiced.’ "Where 
the offense consists in a rebate, as 
that term is usually understood, to 
wit, transportation at a less rate 
in dollars and cents than the pub¬ 
lished rate which the shipping pub¬ 
lic are charged, a published tariff 
is, of course, necessary to constitute 
the standard, departure from which 
is the crime. Where there is no 
pecuniary reduction of tlie rat^ as 
published, and the tariff is com¬ 
plied with but the law against fa¬ 
voritism and discrimination is m- 
fringed by the making of a conces¬ 
sion or the granting of an advan¬ 
tage not specifically measured in 
dollars and cents, reference to a 
published tariff is unnecessary”—U. 
S v. Michigan Portland Cement Co., 
Mich. 46 S.Ct. 395. 270 U.S. 521. 70 
L.Ed. 713. 

45. U S —^U S. V Miller, Ga, 32 S. 
Ct. 323. 223 US 599. 56 LEd. 
568, reversing. C.C, 187 P. 375. 

10 C-J p 602 note 85%. 

46. U S.—^U S v Miller, C.C-Ga.. 
187 F. 375, reversed on other 
grounds 32 S.Ct 323, 223 US. 599, 
56 L Ed. 568—U S. v. Standard 
Oil Co. of Indiana. D C-Ill., 170 F- 
988. 

47- U.S.—Standard Oil Co. of Indi¬ 
ana v. U. S, Ill., 164 P. 376, 90 C. 
C A. 364, reversing, DC, 155 F. 
305, and certioran denied 29 S.Ct. 
6S9. 212 U.S 579. 53 LEd. 659 

4& U S —Standard Oil Co. of Indi¬ 
ana V. U. S., supra. 

10 C.J. p 602 note 88. 
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pay a reduced rate with full knowledg^e of the pub¬ 
lished rate are guilty of the offense of accepting a 
concession, although, under a mistaken view of the 
law”, they believed that they had the right to do 
so.^® The statute is violated where, after the car¬ 
rier has duly established a higher .rate, the ship¬ 
per secures such transportation at the rate agreed 
on in a prior contract with the carrier, which was 
the legal, published, and filed rate when the contract 
was made, since the statute, being then in force, 
is read into such contract and becomes a part of 
it.5® The fact that a concession from the published 
and filed through rate on an interstate shipment 
over the lines of connecting carriers was given en¬ 
tirely by the initial carrier for transportation over 
Its own line wholly within one state does not relieve 
the shipper receiving such concession from liability 
to prosecution therefor.51 

Under a tariff rule approved by the interstate 
commerce commission that if the shipper orders a 
car of a certain length, which the carrier is unable 
to furnish but does provide a larger one, no higher 
rate shall be charged for the larger car provided it 
is not loaded over the maximum weight prescribed 
for the smaller car, a shipper who, knowing that 
the carrier cannot furnish the smaller cars, orders 
the smaller cars, but does not load the cars furnish¬ 


ed over the maximum weight limited for the cars 
ordered, is not guilty of securing an unlawful con- 

cession.52 

Number of offenses. Where accused made dif¬ 
ferent shipments of goods in interstate commerce 
at concession rates, delivered throughout the year, 
the bills being marked prepaid, and settlements be¬ 
ing made at a rate lower than that published, at 
various intervals, all shipments contained in one 
freight settlement between the parties did not con¬ 
stitute a single offense; but, notwithstanding a set¬ 
tlement was essential to make out the offense of 
receiving concession rates, on such settlement be¬ 
ing consummated, there were as many offenses com¬ 
mitted as there were distinct shipments, transpor¬ 
tations, or transactions.®^ 

Indictment. An indictment for the offense of ac¬ 
cepting a concession, to be sufficient, must by its 
allegations positively and clearly show accused’s 
commission of the crime charged,®^ including such 
matters as his criminal intent;®® but matters which 
are not essential to the commission of the offense 
need not be alleged,®® and mere matters of proof 
need not be alleged.®^ Since prima facie the of¬ 
fense is consummated when the property has been 
transported at the unlawful rate, the pa3anent of 


49- TJ-S.—Armour Packing Co. v. U. 
S., Mo.. S-Ct. 428, 209 U.S. 56. 
52 liEd 681, affirming 153 F. 1, 
82 CCA. 135. 14 Ii.R.A.,N S., 400. 

10 CJ. p €02 note 89 

50- U.S-=-Armour Packing Go. v. U. 
S, supra. 

10 C J. p 602 note 91. 

Xn Te"-"«^see, under Act 1897 c 
10, which has its prototype in the 
Interstate Commerce Act, the rule as I 
stated m the text has been followed. 
—New River Lumber Co v. Ten¬ 
nessee Ry. Co, 238 S.W. 867. 145 
Tenn. 266. 

53- U.S—U. S V. Vacuum Oil Co, 
U.C.N.T.. 158 P 526. 

Sa. U.S—U. S- v. Olds Motor 
Works, I>C.Mich., 4 F.Supp. 65. 

IBhaployees* xefetrence i-m'm'itcxial 
In prosecution against interstate 
shipper for obtaining concessions by 
computing freight charges on mini¬ 
mum carload weight for 36^^ B" cars, 
instead of 40' 6" cars furnished, 
where defense was that shipper, in 
writmg, ordered unavailable 36' 6" 
cars and railroad furnished 40' 6" 
cars, fact that shipper’s subordinate 
employees orally referred to 40' 6" 
cars was immaterial—U. S. v. Olds 
Motor Works, r>.C.Mich., 4 F.Supp 
65. 

53i U.S.—^U. SL V. Standard Oil Co. 


of New York, D.CNY.. 192 F. 438, 
distinguishing U. S. v. Standaid 
Oil Co. D.C.I11, 170 F. 988. 

10 C.J. p 603 note 99. 

54L Change of rates 

An mdictment for this offense is 
sufficient where it charges each and 
all of the elements of the offense 
with the allegations of time, place, 
kmd of goods, and name of earner, 
averring the fixing of the published 
rate, the changing of the rate, and 
the new publication, the shipper's 
knowledge of this change, and the 
carriage of the goods over a de¬ 
scribed route at a concession of the 
difference between the two rates — 
Chicago, B. & Q Ry. Co v. U. S., 
NY, 28 S.Ct- 439. 209 U.S. 90, 52 L. 
Ed 698. affirming 157 F. 830, 85 C. 
C.A. 194—Armour Packmg Co. v. U. 
S, Mo. 28 set 428, 209 US. 56, 52 
LEd. 681, affirming 153 F 1, 82 C 
C.A. 135. 14 LR.A.,N.S.. 400. 

Conditional rates 

Where, under the published tanff, 
a two-cent pumping charge does not 
become effective unless tank barges 
are ordeied by the shipper and such 
barges are available, an indictment 
charging the failure to pay the 
pumping charge as an unlawful con¬ 
cession is defective where it is si¬ 
lent on the subject of the condition 
in the tariff.—^U. S. v. Durkee Fa¬ 
mous Foods. D C.N.J., 17 F.Supp. 846. 
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5& ''Knowingly” 

An mdictment charging that a car¬ 
rier had not collected demurrage, 
and that the shippers had not paid 
it, is insufficient to charge the of¬ 
fense of knowingly soliciting, ac¬ 
cepting, and receiving a concession 
from a carrier,—^U S v Lehigh Val¬ 
ley Ry. Co.. DCNY., 254 F 332 

56. Posting of rates 

An indictment charging shippers 
with receiving a concession and ac¬ 
cepting transportation of freight at 
a rate less than that filed is not 
fatally defective, if it fails to charge 
that the higher rate so filed had 
been “posted” as required by statute 
—^U. S. V Miller, Ua, 32 S.Ct. 323, 
223 US 599, 56 LEd 568, reversing. 
CC, 187 F. 375 

Bonte of sliipment 

If It is averred that there was an 
established through rate between 
the terminal points of the shipment, 
to which rate the carriers concerned 
were parties, the mdictment need 
not aver the route over which the 
shipment was actually made—^U S. 
V Vacuum Oil Co, D C.N Y, 158 F. 
536. 

57. Actual payment 

The indictment need not allege the 
actual payment of the unlawful low¬ 
er rate, this bemg a matter of proof. 
—Standard Oil Co of New York v. 
U. S., N.Y., 179 F. 614. 103 C-OA. 172. 
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the rate, when, by whom, or tinder what circum¬ 
stances, is not deemed an essential allegation.** As 
in other criminal prosecutions, a material variance 
between the pleading and proof is fatal to a convic¬ 
tion.®* 

Evidence. Otherwise proper evidence tending to 
show accused’s guilt or innocence is admissible, 
such as evidence that accused honestly believed he 
was paying the lawfully established tariff.®® In a 
prosecution of a refining company for receiving 
concessions in rates, based on the payment of the 
rate on unrefined naphtha instead of gasoline, the 
government has the burden of proving beyond a 
reasonable doubt that the property shipped was 
gasoline and not unrefined naphtha.®^ 

Amount of fine. The imposition of a fine so 
large that its effect would be to bankrupt accused 
is an abuse of discretion and cannot be sustained. ®2 

58. U S.—S. V. Vacuum Oil Co., 

D.C.N.T, 158 F 536—U. S. v 

Standard Oil Co. of Indiana, I>.C 
IlL, 155 F. 305, reversed on other 
grounds 164 F 376. 90 CC.A. 364, 
certiorari denied 29 SCt. 689, 212 
IJ.S. 579, 53 L..Fd 659 

59- TJ S —XI S. V. Standard Oil Co 
of Indiana, D.C.Tenn.. 183 F. 223— 

U. S V. Indiana Standard Oil Co., 

D.CIll.. 170 F. 988. 

10 CJ. p 603 note 98. 

60. XT S -^Lehigh Coal & Navigation 
Co V. TJ. S., N.J. 40 S.Ct. 24, 250 
XT.S. 556, 63 LuBd 1138, answers 
to certified questions conformed to, 

C.CJt, 266 F. 457. 

61. XT.S-—XT. S. v-» Gulf Refimng Co., 

Okl.. 45 set. 597, 268 US. 542 69 
L Ed. 1082, affirming, C-C A., Gulf 
Refining Co. v. U. S. 284 F. 90, 
certioran granted U. S. v Gulf 
Refining Co., 43 S.Ct 524, 262 U. 

S. 738. 67 LuEd. 1208. 

Fzoof insofficieiLt 

In prosecution of refining company 
under Elkins Act as amended for 
receivmg concessions in rates on 
gasoline, m which was shown that 
the rate charged was that on unre¬ 
fined naphtha, evidence, mcludmg 
evidence as to reduction of specific 
gravity and vapor tension under 
regulations of mterstate commerce 
commission, was insufficient to prove 
that the product shipped was gaso- 
Ime and not unrefined naphtha.— 

U S V. Gulf Refining Co., Okl., 45 
S Ct. 597, 268 U.S. 542, 69 L-Ed. 

1082, affirming, C.C-A., Gulf Refining 
Co. V. U. S, 284 F. 90, certiorari 
granted U. S. v. Gulf Refimng Co., 

43 set. 524, 262 US 738, 67 LEd 
1208. 

62k U.S.—Indiana Standard Oil Co. 


c. Accepting Behates 

The offense of accepting a rebate Is committed when 
the shipper or other person obtains a rebate from the 
published rate. The rules governing the indictment and 
the trial in such prosecution conform to the rules of 
criminal prosecutions generally. 

The purpose of the Elkins Act and its subsequent 
amendments punishing the receipt of rebates is to 
protect the carrier, as well as the shipper,®* and 
to secure uniform freight rates to all shippers. Its 
provisions are violated by receiving any rebate or 
concession, whereby any property shall be trans¬ 
ported at a lower rate by any interstate carrier than 
that named in the tariffs published and filed by the 
carrier whether by direct agreement between the 
shipper and the carrier or indirectly by any device 
whatever.®* The essence of the offense is inter¬ 
ference with interstate commerce, apart from the 
gain or loss occasioned thereby.®® The offense is 
complete when the carrier to whom the shipper has 
paid the full rate returns to the shipper, on his de- 

''a lateral allowance is made out of 
the berem named rates'* to such 
company on coal shipped by it, the 
amount of the allowance not being 
stated, and in practice the company 
was charged with the named rate 
against which the allowance was 
credited, the specified rate of 61.55 
per ton was the duly established rate 
for coal, whether shipped by such 
company or others, a departure from 
which was unlawful, under the El¬ 
kins Act as amended by Hepburn 
Act,—Liehigh Coal & Navigation Co. 
V. U. S, C.aA.N.J., 266 P 457, con¬ 
forming to answers to certified ques¬ 
tions 40 S.Ct. 24, 250 U.S. 556. 63 
LEd. 1138. 

Sefimd by levator company 

Elevator company, collecting char¬ 
ges from railroad and refunding 
half thereof to consignees or ship¬ 
pers of grain, was gruilty of violat¬ 
ing ElkiTi €5 and Hepburn Acts prohib¬ 
iting giving of rebates.—Spencer 
Kellogg & Sons v. U. S, C.C.ANT., 
20 P.2d 459, affirming, D.C., U. S v. 
Spencer Kellogg & Sons, 12 P 2d 612, 
certiorari denied Spencer Kellogg & 
Sons V. U. S., 48 S.Ct. 122. 275 U. 
S. 566, 72 L.Ed. 429. 

Seshipmmit 

Shipments in interstate commerce 
to a transit pomt where the goods 
were consumed, and in another in¬ 
stance reshipment from the transit 
pomt to another city in the same 
state, do not justify the application 
of lower transit rates, and hence the 
application thereof constituted re- 
batmg—Nichols & Cox Liumber Oo. 
V. U. S., Mich., 212 P. 588, 129 C.CL 
A. 124. 

65. US.—U. S. V. MiUer, D-CJIeb., 

I 18 F.Supp. 389. 


V. U S. HL. 164 P. 376. 90 CCA. 
364. reversmg. D.C, 155 P. 305. 
and certiorari denied 29 S Ct. 689, 
212 U.S 579, 53 L.Ed 659. 

63- U.S.—U. S V. Miller, D.C Neb.. 
18 FSupp. 389 

64- U.S.—U. S. V. Standard Oil Co., 
D.C.IU., 148 P. 719. 

Device n-nimportant 

(1) The substance of the offense 
IS not the device, but the receipt of 
the rebate and the transportation 
thereby effected.—Armour Packing 
Co. V. U. S.. Mo.. 153 F. 1, 82 CCA. 
135, 14 L..R.A.N.S., 400, affirmed 28 
S.Ct 428, 209 U.S. 56. 52 L.Ed. 681. 

(2) To come within the prohibi¬ 
tion of the statute, a device to ob¬ 
tain rebates need not necessarily be 
of a fraudulent character; the term 
“device” includes anything which is 
a plan or contrivance.—Armour 
Packing: Co. V. U. S., Mo., 28 S Ct. 
428, 209 U.S. 56. 52 I^Ed. 681, affirm- 
mg 153 P. 1, 82 C.C.A. 135. 14 DR. 
A.,N.S., 400—^10 C-J- p 603 note 7. 

Fart of single rate * 

(1) A rebate or concession from 
a part of a single rate, whereby 
property is transported thereunder 
at a rate less than the established 
rate, is a concession from the entire 
rate and renders all transportation 
theieunder illegal—Armour Packing 
Co. V. U. S.. Mo., 153 F. 1, 82 CC.A. 
135, 14 DR.A,NS, 400, affirmed 28 
S.Ct 438, 209 US. 56, 52 L.Ed. 681. 

(2) Accordingly, where the filed 
and published tariffs of a railroad 
company specified a rate of 61 55 per 
ton for coal between two points, but 
contained a footnote stating that 
under the terms of a lease of a 
railroad Ime from a coal company 
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mand, the amount of rebate fixed in the shipping 
contract®® It is not a defense that one who con¬ 
tracted for and received a rebate personally re¬ 
ceived no benefit therefrom, but turned the rebate 
over without consideration to another;®^ that a 
contract existed betw-een the carrier and the shipper 
to transport the latter’s goods at the then establish¬ 
ed rates within a definite time;®® that the rate filed 
was not intended to apply to shipments originating 
at certain points, when no other different rate was 
provided on shipments from such pomts;®^ that 
the transaction could not constitute a rebate under 
the act because there was not both a giver and a 
receiver, and because the carrier did not volunta¬ 
rily collect less than its full compensation;^® or 
that the shipment had ceased to be in interstate 
commerce, when the lawful freight rate had not 
been paid and received.^! 

To make rates valid, so that an acceptance of a 
rebate from them by a shipper shall constitute an 


offense, it is essential that the rates should be pub¬ 
lished.*^- Where, however, a railroad company has 
published and filed a schedule of rates on interstate 
shipments to points beyond its own line, the section 
applies to such rates equally with those between 
points on its own lme;^3 and the failure to post 
rates by an interstate earner will not relieve a ship¬ 
per from the penalty for accepting rebates. 

All persons who participate in securing the un¬ 
lawful rebate are guilty of the offense,*^® but the 
mere fact that accused was a stockholder in a cor¬ 
poration which accepted rebates m violation of law 
does not render hun subject to the penalty imposed 
by the statute.^® 

Indictment An indictment or information of 
this character must charge the commission of the 
crime by accused and positively and clearly allege 
every fact necessary to constitute the crime. 7*^ It 
need not, however, allege matters which are not es¬ 
sential elements of the offense.^® 


©6b Ga.—Central of Georgia jEL Co. 
V. Curtis, 82 SE 318, 14 GaApp. 
716 

€7. U-S.—TT. S. V. Wood, DC.Pa.. 
145 P. 405. 

68. TJ S.—Armour Packing Co. v. U 
S. Mo., 153 F. 1, 82 CCA 135. 
14 IiRA.N.S.. 400. affirmed 28 S 
Ct 428, 209 US 56, 52 L,.Bd. 681. 

69- U-S. — Merchants’ & Mmers’ 
Transp Co. v. U S, Ga., 199 P. 
902, 118 C.CA. 232. 

TO. U.S—^U S. V. Miller, DC Neb, 
18 FSupp. 389. 

71- U.S.—^U- S- V- Miller, supra. 

72. U.S—^U. S V. Indiana Standard 
Oil Co., D.C.I11, 170 F. 988. 

10 C.J. p 603 note 4. 

ITew rate 

Where a special tariff promulgated 
by a railroad company making a rate 
to a point on the line of another 
road, although filed with the inter¬ 
state commerce commission, was not 
' a joint tariff fixing a joint rate, a 
joint rate subsequently made by the 
two roads and duly filed with the in¬ 
terstate commerce commission super¬ 
seded the rate previously promulgat¬ 
ed, the rule that a rate once lawfully 
published continues to be the lawful 
rate until it has been lawfully can¬ 
celed, and that a subsequent tariff 
uATining other rates, without cancel¬ 
ing the previous rates, cannot carry 
the new rates into lawful effect, hav¬ 
ing no application; and the use and 
acceptance of the old rate by ship¬ 
pers after the filing of the new rate, 
and after the passage of the EUti tiq 
A ct, was unlawful, as constituting a 
rebate.—^Waters-Pierce Oil Co. v. U 
S.. Da., 222 P. 69, 137 aC-A- 293. 


73. U.S.—U- S V Standard Oil Co, 
D C.I11., 148 F. 719 

74 . U.S—U. S V Miller, Ga., 32 S 
Ct 323, 223 US. 599, 56 I. Ed 568 
—Nichols & Cox Dumber Co. v. U 
S. Mich, 212 F 588. 129 C.CA 124 
However, on a prosecution of the 

shipper for receiving a rebate, it has 
been held to be essential that the 
government prove that the tariffs 
were posted at least in the depot, 
station, or office of the railroad com¬ 
pany where the shipments were re¬ 
ceived—U. S. V. Indiana Standard Oil 
Co, D.C-ni., 170 F. 9S8, 

75. Refrigerator company 

Under the Eiicms Act, which pro¬ 
vides that it shall be lawful to in¬ 
clude as parties, in addition to the 
earner, all persons interested m, or 
affected by, the rate regrulation or 
practice under consideration, a re¬ 
frigerator company, organized for the 
purpose of conducting the interstate 
transportation of a brewing company, 
having entered mto a contract for re¬ 
bates with certam railroads, is "a 
party interested in the traffic,” and 
as such subject to the provisions of 
the statute.—U. S. v. Milwaukee Re- 
fiigerator Transit Co, CCWis, 145 
F. 1007. 

The consignee, as well as the con¬ 
signor, is chargeable with a viola¬ 
tion of the statute by receivmg re¬ 
bates or concessions from the puh- 
j lished tarifls of an interstate ear¬ 
ner through the cancellation of 
terminal charges at the point of des¬ 
tination, which charges form a part 
of the tariffs as so published—^U. S. 
V * Standard Oil Co., D.C IlL, 148 F 
719 

7a U.S —U, S. V. Wood, D.C.Pa., 145 
F. 405. I 
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77. False claim for fl''‘nfin^g*os 

(1) An Indictment charging solici¬ 
tation of rebates and concessions from 
common earners by means of a false 
claim for loss and damage to prop¬ 
erty IS sufficient as alleging an of¬ 
fense under the Interstate Commerce 
Act, notwithstanding an mdorsement 
on the indictment that such indict¬ 
ment was brought under the Elkins 
Act—U S. V. Altman, D.C.N.Y, 8 
FSupp 880. 

(2) Under evidence that corporate 
consignee, through its secretary- 
treasurer. surreptitiously removed 
merchandise from car, indictment 
charging them with soliciting rebate 
and concession from railroad by 
falsely claiming loss of merchandise 
during transportation sufficiently 
stated an offense under Elkins Act, 
as against contention that offense, 
if any, was agamst Interstate Com¬ 
merce Act relating to fraud in ob¬ 
taining transportation at rate less 
than established rate.—^U S. v. Satu- 
loff Bros., CCA.N.Y, 79 F.2d 846 

(3) Indictments charging that de¬ 
fendants unlawfully and knowingly 
by means of false claims for loss 
and damage to property solicited re¬ 
bates from common carriers are sus¬ 
tainable as charging ci imes under 
Elkins Act prohibiting solicitation of 
rebates from common carries—^U S. 
v. AltTnan. DC.NY, 8 FSupp. 880. 

WUlfubiess 

An indictment under the Elkms 
Act is not insufficient because the 
word “willful” IS omitted, since the 
charge amounts to an allegation of 
unlawful intent—U. S. v Allman, D. 
C N Y, 8 F Supp. 880 

78. Device 

(1) Since the device by which a re- 
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The material allegations of the indictment must 
be proved, such as the tender of payment of rebate, 
by or on behalf of the carrier, and its receipt by or 
on behalf of the shipper but immaterial allega¬ 
tions, such as fraud, need not be proved.80 

In a prosecution for rebating in the application 
of transit rates to certain local shipments, evidence 
that one of the cars was sold to a railroad company 
and transported over its own line for a part of the 
outgoing distance, and that the charges for such 
portion of the distance were absorbed by it, did 
not constitute a fatal variance.*^ 

Evidence. In accordance with the usual rules of 
evidence in criminal cases, otherwise proper evi¬ 
dence which tends to show the g^ilt or innocence 
of accused of the offense charged m the indictment 


is admissible,^2 and, to sustain a conviction, the 
state must prove accused’s guilt beyond a reason¬ 
able doubt.®3 Where an interstate railroad com¬ 
pany applied lower transit rates to shipments which 
were entitled only to local rates, the shipper*s agents 
would be presumed to have knowledge of the rate 
applicable, -which knowledge was imputable to the 
shipper.S^ 

d. Receiving ]>iscriTniTiation 

Any discrimination or advantage given to a shipper 
or other person, other than in the matter of rates, is 
condemned by the Elkins Act as amended and the receipt 
of such discrimination is an indictable offense. 

The Elkins Act is not restricted in its provisions 
to departures from the established tariff rate, but 
is violated if any other advantage is given to a ship^ 
per, whereby discrimmation is practiced.^® Unjust 


bate IS brought about is not an es¬ 
sential element of the offense de¬ 
nounced by the Elkins Act, it is un¬ 
necessary to plead it in the indict¬ 
ment—^Armour Packing Co v. IT. SJ, 
Mo, 153 F. 1, 82 CC.A. 135. 14 L.-R A.. 
N.S, 400. affirmed 28 S CL 428, 209 
II S 56, 52 L.Ed. 681. 

(2) Where such matter is includ¬ 
ed m the indictment it may be dis¬ 
regarded as surplusage —^U. S. v. 
Altman, D.C.N.Y., 8 F.Supp. 880. 

‘Postiiig of tariffs 

An indictment is not insufficient 
for failing to allege that the sche¬ 
dules and tariffs alleged to have been 
violated were posted in the manner 
required by law.—^U. S. v. Miller, Ga, 
32 set 323. 223 US 599, 56 luEd. 
568, reversing, C.C, 187 F. 375. 

Sates 

(1) The indictment need not allege 
that the carrier’s published rate was 
a reasonable rate nor set out its 
tariffs in full, it is sufficient to aver 
that a certain named rate was in 
force between designated points as 
shown by the published tariffs—^U. 
S. V. Standard Oil Co., D.G.I11, 148 
F. 719. 

(2) Likewise it is not necessary to 
name any other shipper who was re¬ 
quired to pay a different rate, as is 
the case where discrimmation is 
charged—^U. S v. Vacuum Oil Co, 
D.CN.Y, 153 F. 598 

(3) An mdictment charging the 
shipper with having received a re¬ 
bate from the joint rate published 
and filed by a carrier need not spe¬ 
cifically charge that such rate was 
required to he filed by the statute, 
where it alleges that it was publish¬ 
ed and filed as required by law.—U. 
S V. Vacuum Oil Co, supra. 

(4) On the other hand, an indict¬ 
ment which chaxges that there was 
an arrangement between several car¬ 


riers having connecting lines for the | 
continuous transportation of proper¬ 
ty over such lines between certain 
pomts. and that the lowest total rate, 
as shown by the published tariffs of 
such several carriers, was a certain 
sum on a particular product, hut that 
such product was transported for ac¬ 
cused at a lower rate, is bad, in that 
it does not negative the existence of 
a joint through rate lower than the 
total of the local rate.—^U. S. v 
Standard Oil Co., supra. 

79- U.S—^U. S. V.* Bunch, BC-Ark., 
165 F. 736 

10 C.J p 604 note 13. 

Sa US—^U. S. V Altman, BC.NY. 
8 FSupp. 880. 

81- U.S—^Nichols & Cox Lumber Co 
V U. S., Mich, 212 F 588, 129 C 
CA. 124. 

82 . CaxzieT subject to act 

It may be shown that the earner 
giving the alleged rebate was subject 
to the provisions of the statute.— 
U. S. V. Camden Iron Works, D.C Pa, 
150 F. 214, reversed on other grounds 
158 F. 561. 85 aC.A. 585—^10 C.J. p 
604 note 27. 

Convexsations 

In prosecution against corporate 
consignee and its secretary-treasurer 
for soliciting rebate and concession 
from railroad by falsely claiming 
shortage, corporation’s truck dnver 
was properly permitted to testify re¬ 
garding conversation with secretary- 
treasurer’s uncle near car, whereby 
uncle directed driver to remove mer¬ 
chandise therefrom, since uncle's tes¬ 
timony indicated his presence and 
jury could have found that he had 
authority to give such direction.— 
U S V. Satuloff Bros, C-CANY, 79 
F.2d 846. 

Judgment fox cousiguee 

In a prosecution against a cor^ I 
poiate consignee and its secretary I 
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for soliciting a rebate by falsely 
claimmg a shortage after surrepti¬ 
tiously removing merchandise from a 
car, a judgment for the consignee in 
an action against the carrier for the 
loss IS inadmi«?sible either on the the¬ 
ory of res judicata or as presump¬ 
tive proof of what happened to the 
merchandise—U. S. v. Satuloff Bros., 
CC.A.N.Y.. 79 F2d 846. 

Shipm^t over several 

Where the prosecution is for re¬ 
ceiving rebates on a shipment over 
the lines of more than one carrier, 
any evidence tending to show that 
the shipment was made under a 
through bill of lading, or on a con¬ 
tract for continuous carriage by the 
several carriers, is admissible to 
prove that such carriers were used 
for the purpose of the shipment un¬ 
der a common control, management, 
or arrangement of continuous caiv 
riage, and the schedules of rates 
filed with the interstate commerce 
commission by the several carriers 
are admissible for the purpose of 
showing the lawful rate on such 
shipment.—^U S. v. Camden Iron 
Works. DC Pa, 150 F 214, reversed 
on other g^founds 158 F. 561, 85 C.C. 
A. 585. 

83. Evidence sufficueut for juxy 

In prosecution for soliciting re¬ 
bate and concession, evidence was 
sufficient for jury on charge that 
corporate consignee, through its sec¬ 
retary-treasurer, surreptitiously re¬ 
moved certam merchandise from car 
in absence of railroad’s checker, cre¬ 
ating shortage later claimed.—U- S. 
v. Satuloff Bros, C.CAN.Y., 79 P, 
2d 846 

84. U.S—Nichols & Cox Lumber Co. 

V U. S. Mich, 212 F. 588. 

85- U.S —U. S V. Michigan Port¬ 
land Cement Co, Mich., 46 S Ct. 

395. 270 U.S. 521, 70 L.Ed 713. 

10 C.J. p 605 note 31. 
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discrimination and favoritism of all kinds are con¬ 
demned by the statute, and the question whether the 
existing conditions justify the difference in rates 
charged is one to be determined as one of fact on 
the trial.*® Under the Hepburn amendment of the 
Elkins Act providing that a shipper who is permit¬ 
ted to settle his charges by paying a less or a dif¬ 
ferent compensation to the carrier than is required 
of other shippers operating under the same or sim¬ 
ilar circumstances accepts or receives a discrimi¬ 
nation, receiving payment by note is receiving '‘a 
different compensation” within the meaning of the 
statute, and the shipper from whom such note is re¬ 
ceived is guilty of a violation of the statute.*^ The 
use of a false claim for loss or damage to property 
as a device for soliciting rebates and concessions 
from common carriers is specifically prohibited by 
the Interstate Commerce Act, as discussed infra 
§ 526, but that fact does not preclude indictment 
and trial under the Elkins Act for use of the same 
device, since the elements of the indictments are not 
identical nor is the proof necessary to support the 
one identical with that necessary to support the oth¬ 
er,** Where accused by misrepresentations obtain 
transportation despite a railroad embargo, thus vio¬ 
lating the Elkins Act, prosecution cannot be defeat¬ 
ed because the embargo had not .been submitted to 
the interstate commerce commission and its reason¬ 
ableness ascertained and adjudicated,*® nor may it 
be defeated on the theory that such commission 
should first determine whether the actions of the 
shippers constituted a violation of the Act®® 

Indictinent, Unlike an indictment charging a 
shipper with taking a rebate or concession which 
need not name any other shipper who is required 
to pay a different rate, such an averment is neces¬ 
sary where the indictment is based on unjust dis- 
crimination.®! An indictment charging a violation 
of the Elkins Act, in that accused by misrepresen¬ 
tations obtained the transportation of goods on 
which a governmental embargo had been laid, suf¬ 
ficiently alleges a discrimination, where it shows 
that other persons were denied the same transpor¬ 
tation services which defendants enjoyed, and is 
not defective on the theory that the president’s as¬ 
sent to the embargo was not alleged, since it was 
obvious that he must act through agents.®^ An in¬ 


dictment for receiving discrimination from an in¬ 
terstate railroad does not show a violation of an or¬ 
der of the interstate commerce commission giving 
hospitals priority with respect to furnishing cars 
for coal, by ordering and obtaining coal ostensibly 
for a hospital and then diverting it, where it is not 
alleged that the coal for which the cars were so 
furnished was not required by the hospital.^* 

§ 525. Shipping Dangerous Goods with¬ 

out Giving Notice of Hieir Charac¬ 
ter 

Under statutes so providing, it is an indictable of¬ 
fense to transport dangerous goods by any common car¬ 
rier without giving notice of their character to such 
carrier. 

In some jurisdictions statutes exist making the 
sending of dangerous goods by railroad without no¬ 
tice to the carrier of their dangerous character a 
criminal offense.®^ 

The illegal transportation of explosives will be 
discussed in the CJ.S. title Explosives § 12, also 
25 CJ. p 214 note 69-p 215 note 77. 

§ 526. Other OflFenses 

Under provision of the Interstate Comiprerce Act, one 
who willfully by false billing or other fraudulent repre¬ 
sentation seeks to obtain transportation from a csommon 
carrier at less than regular rates is guilty of a misde¬ 
meanor. Under some statutes the tapping of a pipe lme> 
conduit, or storage tank is an Indictable offense. 

The Interstate Commerce Act, 49 U.S.CJ^ § 10, 
provides, among other things, that any person or 
corporation or any agent or ©flficer thereof, who 
shall knowingly and willfully by false hiHiTig, false 
classification, false weight, false representations of 
the contents of a package or the substance of the 
property, false statement or any other device or 
means, without the consent or connivance of the 
carrier, obtain or attempt to obtam transportation of 
such property at less than the regular rates, shall 
be deemed guilty of fraud, which is declared to be 
a misdemeanor. The purpose of this provision is 
to protect the carrier against accusations for any 
of such acts where it could not observe the contents 
of the shipment, and against liability to innocent 
purchasers of bills of lading who may rely on the 
carrier’s description in the bill of lading in purchas- 


86. TJ-S—TT. S V Vacuum Oil Co., 
OCN.Y., 153 F. 598 

87. TJ.S —^U- S V. Sunday Creek Co, 
I>C.Ohio, 194 F. 252, affirming, C. 
CA.. 210 F. 747. 

8& U-S.—U S V. Altman, D.C.N.Y., 
8 F.Supp 880. 


89- TI.S.—U S. V- Metropolitan Lium- 
ber Co. D C.N X, 254 F 335 

96. U.S.—S. V- Metropolitan Lium- 
ber Co, supra. 

91- U.S.—^U. S V. Vacuum Oil Co., 
D C N.Y, 153 F. 598 

98- U.S.—^U. S. V. Metropolitan Lum¬ 
ber Co., DC.N.J, 254 F. 335. 
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U.S.—U- S V. P. Koenig Coal Co., 
DCMich., 291 F. 385. 

94. U S.—^Hom v. Mitchell, Mass., 
232 F 819, 147 aC.A. 13. appeal 
dismissed 37 S Ct 293, 243 U S 247, 
61 L Ed 700—^Ryan v. U. S., Tr»d, 
216 P 13. 132 C.C.A. 257. 

10 C.X p 605 note 47. 



13 C.J.S, 


CARRIERS 


§ 526 


mg the property.®^ The gist of the offense under 
this section is the fraud of obtaining transporta¬ 
tion at a rate less thau^ the established rate by 
means of false billing or other fraudulent device.®® 
An indictment will not lie under this section for 
giving or receiving rebates.®*^ A shipper is guilty 
of false representation, rendering him subject to 
prosecution under the statute, where he describes 
the contents of a car so as intentionally to conceal 
its true character, and induces the carrier to charge 
him a less rate than is legally applicable.®® On the 
other hand, the fixing of the value of property in a 
bill of lading at less than its actual value, for the 
purpose of limiting the amount of the carrier's lia¬ 
bility in case of loss, is not a false billing in viola¬ 
tion of the statute,®® and the designation of a type¬ 
writer, dictionary, wearing apparel, trunk, and per¬ 
sonal effects as emigrant movables is not a viola¬ 
tion of the act.^ The offense may be committed in 
securing an adjustment of the freight after deliv¬ 
ery of the goods to the consignee.® The statute 
applies to consignees as well as to consignors of in¬ 
terstate shipments.® 

In a prosecution under this statute, which also 
makes it an offense to obtain lower rates by filing 
a false claim for damages, the fact that the claim 
paid was no greater than the amount which the 
consignees were entitled to receive under a correct 

95- N-T.—Schwalb v. Brie R Co, 

293 N.TS. 842, 161 Misc. 743. 

96. XJ.S—^U. S. V. Satuloff Bros., C. 

CA.N.T., 79 F.2d 846. 

97. XJ.S.—XJ. S. V. Hanley, H.C.I1L, 

71 P. 672. 

96. XJ.S.—XJ S. V. Sterling Salt Co, 

D.aN.T.. 200 F. 593. 

9ft. XJ-S —Greorge N. Pierce Co. v. 

Wells Fargo & Co., NY., 189 P. 

561, 110 CCA. 645, affirmed 35 S. 

Ct. 351, 236 XJ.S. 278, 59 BEd 576. 

1- Minn.—O’Connor v. Great North¬ 
ern R. Co., 136 N.W. 743, 118 Mnrin- 
223- 

a. XJS—XJ. S. V. XJnion Mfg. Co. 

Fla.. 36 S.Ct. 420, 240 XJ.S. 605, 60 
liEd. 822. 

10 C.J. p 605 note 41. 

3L XJ S —^XJ. S V. Wishnatzki, C.CA. 

N.Y.. 77 F.2d 357, reversing, D.a, 

7 P.Supp. 313. 

10 C J. p 605 note 42. 

4. XJ.S.—XJ S. V. Wishnatzki, supra. 

Amount ot da-ms^e to goods ear¬ 
ned hy carload lot on an interstate 
bill of ladmg should, in a prosecu¬ 
tion for filing false claims for dam¬ 
ages, he determined from the weight¬ 
ed average of sales prices of sound 
goods In the particular car. in view 
of the settled practice between ear¬ 
ners and consignees.—U. & v. Wish- 


application of the law of damages is immaterial, 
where the payment of the claim reduced the com¬ 
pensation of the carrier below what it received at 
the regular rates.^ 

An indictment under this statute is usually suf¬ 
ficient if framed in the langfuage of the statute.® 
It is not necessary that the different tariffs should 
be averred verbatim, the gravamen of the offense 
being the misrepresentation by which the rate was 
obtained.® Of course, there must be no material 
variance between the indictment and the proof.^ 

In prosecutions of this character, as in other 
criminal cases, the state must prove the guilt of 
accused beyond a reasonable doubt.® Otherwise 
proper evidence which tends to prove the guilt or 
innocence of accused is admissible.® 

Tapping pipe line. Under a statute making it a 
criminal offense unlawfully to tap any pipe line, 
conduit, or storage tank constructed to transport 
or store petroleum products, the tapping of a pipe 
line with intent to appropriate any of the contents 
is a complete offense whether or not such appro¬ 
priation or taking is in fact made.^® This statute 
IS not limited to common carrier pipe lines, but ap¬ 
plies as well to private pipe lincs.^^ 

An indictment in the language of the statute for 
tapping a pipe line with intent to appropriate a por- 

•^amages in violation of this act, 
proof of filing, which is not complete 
until the document is delivered, is 
essential to conviction.—^Laser Gram 
Co. V. XJ. S. Mo., 250 F. 826, 163 a 
C.A. 140 

ft. Acts and statements 

Where it is asserted that a claim 
agamst a carrier is fraudulent and 
that pressing such claim is a viola¬ 
tion of this statute, the acts and 
saying of one prosecuting or press¬ 
ing the claim are generally admissi¬ 
ble on the Question of intent.—^Laser 
Gram Co v. XJ S, Mo, 250 F. 826, 
163 aCJL 140. 

Estahlish-ment of rate 

As evidence of the establishment 
of the rate, the jury may consider 
the testimony of those employees of 
the carrier having charge of that 
blanch of its business, and also the 
fact that they posted a notice stating 
that schedules of rates could be m- 
spected on application to its agent. 
—XJ. S. V. Howell. D.CMo., 56 F 21. 

IOl Tex—Williams v. State, Cr., 109 
S.W.2d 489. 

Evidence held sufficient to sustain 
a conviction against accused for 
tapping a pipe Ime and drawing 
gasoline therefrom.—^Williams v. 
State, Tex.Cr.. 109 S.W,2d 489. 

11. Tex.—Wiiii«^n»s V- State, supra. 


natzki, D CJN.T., 7 F.Supp. 313. re¬ 
versed on other gn^ounds, C C A., 77 F 
2d 357 

5. U.S.—U S. V. Sterling Salt Co, 
DC.NT. 200 F. 593. 

6. XJ.S.—^XJ. S- V. Sterling Salt Co, 
supra. 

7. U.S —XJ S. V. Howell, H.C Mo. 56 
P. 21. 

10 C.J. p 605 note 44. 

8l XJ.S.—^XJ S. V Wishnatzki, C.C.A. 
N.Y., 77 P.2d 357, reversing, JD.C, 
7 FSupp- 313. 

Evidence held insufficient 

(1) In prosecution under statute 
making it an offense to obtain lower 
railroad rates hy false claim for 
damages, evidence showing that de¬ 
fendant certified claim and was un¬ 
able some two years later to pro¬ 
duce slips from which information 
was ohtamed or correspondmg sales 
tickets was insufficient to support 
conviction.—^XJ. S. v. Wishnatzki, C. 
C.A.N.Y., 77 F.2d 357, reversing, D. 
C., 7 F.Supp- 313- 

(2) Evidence held insufficient to 
take question of filing of claim to 
jury—^Laser Gram Co. v. XJ. S., Mo, 
259 F. 826, 163 C.C.A. 140. 

Filing of rJaiTn 

Where an indictment charged that 
accused filed a claim with a earner 
in an attempt to obtam excessive 
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tion of the contents to accused’s use and benefit is 
sufficient, even though it does not allege an intent 
to deprive the owner of the value thereof .^2 Qf 
course, a- material variance between the indictment 
and proof in prosecutions of this character is fa¬ 
tal, but immaterial variances are not fatal.^^ 

On a trial for tapping a pipe line with intent to 
appropriate a portion of the contents in violation 
of statute, it is not necessary to define the word 


“tapping” where there is no controverted issue as 
to the tapping, nor as to accused’s act coming with¬ 
in the meaning of the term; nor is it necessary to 
define a “pipe line” as the term has a well-under¬ 
stood meaning; nor does the failure to define gas 
or casing-head gasoline as mjurious to accused, 
since the taking of any property from the pipe line 
regardless of its value would constitute the of- 
fense.^^ 


Y. LIABILITY OF SHIPPER OR COXSIGXEE TO CARRIER FOR TORTIOUS ACT 


§ 527. In General 

In the absence of an agreement to the contrary, a 
shipper or consignee is liable to the carrier for injury to 
the carrier’s cars only when such damage was due to 
their negligence. The shipper may be liable to the car¬ 
rier for goods in the possession of the carrier for ship¬ 
ment which were destroyed through the negligence of 
the shipper. 

Where a earner has placed cars on a siding for 
a shipper to load, and they escape and are injured, 
the doctrine of res ipsa loquitur has been held not 
to apply so as to raise a presumption of the ship¬ 
per’s negligence.^5 Also in an action by a carrier 
against a shipper for damages from loss by fire to 
a car during loading, where the carrier delivered 
the car to the shipper and the weather required a 
fire to preserve the goods from frost, the shipper 
does not have the burden of proving that his neg¬ 
ligence did not cause the damage occasioned by a 
fire in the car before it was fully loaded and while 
under his control, the bailment of the car in such 
instance being for mutual benefit, and the shipper is 
not an insurer of the car while in his possession.^® 

The consignee is liable to the carrier for damages 
caused to its trains through his negligence in un¬ 
loading freight which has been delivered to him in 


a car: it is his duty, in exercising his privilege of 
going on the carrier’s right of way to procure his 
goods, to exercise it in such a way as not to inflict 
injury to the other’s property.^'^ Also, where the 
carrier had built a siding on defendant’s property to 
receive and deliver freight to defendant, and where 
the contract between them provided that defendant 
should be liable for all loss or damage not caused 
by the carrier’s negligence, where the carrier placed 
cars on the siding to be unloaded by defendant, if 
such cars are injured, even though not by the neg¬ 
ligence of either party, defendant is liable there- 
for.18 

Where the shipper, through his negligence in un¬ 
loading goods at the carrier’s station for shipment 
by it, injures or destroys other goods held by the 
carrier for shipment, the shipper will be liable 
therefor.^® Under such circumstances, the amount 
paid by the carrier’s claim department to the ship¬ 
pers who filed claims for goods claimed to have 
been destroyed by defendant’s negligence is not the 
true measure of damage, as the carrier is liable to 
the shippers for the fair market value of their ship- 
ments.20 

Goods of greater weight than represented hy 


— * 

12 . Tex.—-Williaais v. State, supra. 

13. irazlaiLces not fatal 

(1) Where an indictment alleg*es 
that a pipe line was constructed to 
transport casing'-head gas and was 
used for that purpose and that ac¬ 
cused tapped the pipe line with in¬ 
tent to appropriate a part of the 
contents and the evidence showed 
that the line was constructed and 
used for such purpose, the state’s 
case does not fail because it shows 
that accused took casing-head gaso¬ 
line and not casing-head gas—^Wil¬ 
liams V. State. Tex.Cr., 109 SW.2d 
489. 

(2> On a trial for tapping a pipe 
Ime constructed and used for trans¬ 
porting casing-head gas, where the 
evidence shows defendant took gaso¬ 
line from the pipe line and that a 
compressor machine which converted 


the vapor gas into liquid gasoline 
was operated two or three times each 
week, the failure to prove that it 
was being operated the mght the of¬ 
fense was comnutted does not con¬ 
stitute a failure to prove the aver¬ 
ment that the Ime was used to trans¬ 
port casing-head gas.—Williams v 
State, supra. 

14i. Tex—W^illiams v. State, Cr., 109 
SW.2d 489. 

Utah—Denver & R G. R. Co. v 
Ashton-Whyte-Skillicom Co, 162 P. 
S3. 49 Utah 82. L R.A.1917C 768 

IGw Mich.—Pennsylvania R. Co v 
Dennis’ Dstate, 204 M W. 89, 231 
Mich. 367. 

17. NT.—^New Tork, etc, R Co. v 
Atlantic Refining Co, 29 NE. 829, 
129 N.Y. 597, reversing 13 N.Y.S. 
466. 

10 C jr p 606 note 49. 
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18- N J.—Central R. R of New Jer¬ 
sey V Bayway Refining Co., 79 A. 
292, 81 N J.Law 456. Anu-Cas 1912D 
77. 

19- SpUUng- acid 

Where a shipper unloads a barrel 
of formic acid on a freight platform 
of a railroad company in such a neg¬ 
ligent manner that the barrel breaks, 
and its acid contents flow over a 
quantity of meat which had been de¬ 
posited by another shipper on the 
same platform, and the meat is whol¬ 
ly or partially destroyed, the railroad 
company may maintain an action in 
its own name against the negligent 
wrongdoer to recover for the injury 
to the meat—Pennsylvania R. Co. v. 
Farrell. 64 Pa Super. 296. 

SO- U S —W. A. Hover & Co, v. Den¬ 
ver & IL G. W. R. Co. C.C.A.C 0 I 0 , 
17 F.2d 881. 
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shiver. It is not a part of the implied contract of 
shipment that a shipper should declare the true 
weight of an article shipped, and he will not he 
liable for negligence in understanding the weight of 
an article of this character w’hich an injury occurs 
because the tackle used is insufficient, although ade¬ 
quate for the w^eight stated.-^ 

§ 528. Shipment of Dangerous Articles 

It is the duty of one shipping dangerous articles to 
notify the carrier of their character, and a failure to do 
so subjects the shipper to liability for resultant dam¬ 
ages. 

A shipper desiring to ship a dangerous article by 
a earner has a right to do so if the carrier will ac¬ 
cept it for transportation; but on delivering it, it 
is the duty of the shipper to inform the carrier fully 
of its dangerous character, in order that transpor¬ 
tation may be declined, or if it accepted that suit¬ 
able provision may be made against any danger 
from it, and a failure to give the carrier such no¬ 
tice will subject the shipper to liabihty for all dam¬ 
ages caused by the articles shipped.^^ The duty 
does not arise from any contract, express or im¬ 
plied, but from the principle expressed in the max¬ 
im, Sic utere tuo ut alienum non laedas.23 It has 
been said, however, that "m every shipment there 
is an implied contract on the part of the shipper 

m. CATn»TRPS 


that his goods are not of such a character as to 
cause injury to other goods, and that, no matter 
how innocent or how ignorant he may have been 
of their real character, the law will impute to him 
knowledge of the fact, inasmuch as he has had a 
better opportunity of acquiring it than any other 
person.”-*^ Where the goods are delivered to the 
carrier by the shipper’s agent who has full knowl¬ 
edge of the dangerous character of the goods, the 
fact that such agent may be liable criminallj' will 
not affect his principal’s liability to respond in dam¬ 
ages to the carrier.^^ Where a consignee orders 
from different manufacturers two kinds of danger¬ 
ous articles, and each manufacturer delivers to the 
carrier the articles ordered of him, without know¬ 
ing of the shipment by the other of a similar arti¬ 
cle, and without informing the earner of the dan¬ 
gerous nature of the goods, and an injury results, 
each of the shippers is liable in a joint action for 
the w'hole damages resulting, but there is no liability 
on the part of the consignee.^® 

In an action against a shipper for damages caus¬ 
ed by his failure to comply with a regulation of the 
interstate commerce commission that certain sub¬ 
stances must be shipped in metal cans or drums of 
a certain specification, the carrier has the burden of 
proving that the damages were caused by a failure 
to comply with the regulation.27 

F FASSENaEBS 


A. DEITOITION AND GENERAL NATURE 


§ 529. In General 

A carrier of passengers is one which undertakes to 
transport persons from place to place and is distinguish¬ 
able from a carrier of goods. 

A carrier of passengers is one that undertakes 
the transportation of persons,^* a person or corpo¬ 
ration who undertakes to transport or convey per¬ 
sons from one place to another, gratuitously or for 
hire.29 Such a carrier may be either a special or 
private carrier, or a public or common carrier.^o 


A carrier of passengers is to be distinguished 
from a carrier of goods not only as to the extent of 
the liability, but also as to the nature of the con¬ 
tract. The carriage of goods is a bailment, and the 
liability arising therefrom for injuries to the goods 
is a liabihty arising out of the contract, whereas the 
carriage of passengers is not a contract of bail- 
ment,3^ and the liability of the earner for injuries 
to passengers depends entirely on negligence, and 
is sometimes said, as regards common carriers, to 


21. N.Y.—Hanna v Pitt, 106 H.T.S 
145, 121 AppDiv. 420. 

22. U.S.—^International Mercantile 

Mar. Co. v. Fels. NT, 170 F. 275, 
95 C.CA 471, 18 AnnCas IS 

Mass—^Boston, etc, R. Co. v Shanly, 
107 Mass. 568. 

10 C.J. p 606 note 50. 

Liability for transportation of ex¬ 
plosives see C. J S. title Explosives 
§ 9, also 25 C.J. p 198 note 85-p 199 
note 97. 

23- Mass —^Boston, etc., R. Co. v. 
Sbanly, supra. 

at U S.—Pierce v. Winsor, D.C. 


Mass.. 19 PCasNo.11.151, 2 

Sprague 35 

25. N T.—^Barney v. Burstenbinder, 
7 Tans 210, 64 Barb. 212. 

2S. Mass.—^Boston, etc., R. Co. v 
Sbanly, 107 Mass. 568 

27. U S —W- A. Hover & Co. v. Den¬ 
ver & R. G. W. R. Co., C.CA.C 0 I 0 ., 
17 P.2d 881. 

2a Abbott L.D. 

29. Wash.—Cushing v. White, 172 P. 
229, 230. 101 Wash. 172. L.R.A. 
1918F 463. 


Operator for hire of school motor- 
bus. who operates along a certain 
route every school day in taking all 
school children alike to and from a 
certain school, is a carrier of pas¬ 
sengers in so far as such school chil¬ 
dren are concerned.—Sheffield v. Ixov- 
enng, 180 SJB. 523, 51 Ga.App. 353L 

sa Wash —Cushing v. White, 172 P 
229, 101 Wash. 172. L RA.1918F 
463. 

31. U.S—Boyce v. Anderson, Ky., 2 
Pet. 150. 7 DEd. 379. 

S.a—McDonald v. Clark. 15 S-OL. 
223. 
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arise out of a public du^ to carry safely imposed 
by law-32 'pjie distinction between a carrier of pas¬ 
sengers and a carrier of goods is aptly exemplified 
in the case of the transportation of passengers and 
the transportation of baggage by a common earner; 
the carrier is at the same time a carrier of passen¬ 
gers and a earner of goods, its liability as carrier 
in the former case depending on its negligence, 
whereas in the latter case the carrier is liable for 
all injuries not caused by an act of God or of the 
public enemy.25 

§ 530- Public or Common Carrier in General 

A public or common carrier of passengers is one 
which, as a regular business, undertakes for hire to 
carry all persons, within certain limitations, who may 
apply for passage, and holds itself out as engaged in 
such business. 

The terms, ‘‘public” or “common” carrier, in the 
modem sense include carriers of passengers as well 
as of goods and as such, a public or common 
carrier of passengers is a quasi-public agency en¬ 
joying a public franchise or privilege,25 although to 
constitute a public conveyance a common carrier, it 
is not necessary that it come within the definition 


of a public utility, so as to be subjected to the rules 
and regulations of a public utility commission.®® 

Public or common carriers of passengers, like 
common carriers of goods, are engaged in a public 
calling which imposes on them a duty to serve all 
without discrimination, as will be explained in § 
538;® 7 and they owe to their passengers a degree 
of care and protection different from that which 
may be exacted of persons who do not thus hold 
themselves out as serving the public in such capaci¬ 
ty.®® Therefore, the question whether or not one 
who furnishes transportation to individuals is a 
public carrier may be important for the purpose of 
determming his duty as to serving all who may ap¬ 
ply, and also the care and prudence which he is re¬ 
quired to exercise. For either purpose a public or 
common carrier of passengers may be defined as 
one who undertakes for hire to carry all persons, 
indifferently, who may apply for passage, as long 
as there is room and there is no legal excuse for 
refusing;®® one who, by virtue of his calling and 
as a regular business, undertakes to transport per¬ 
sons from place to place, offermg his services to 
such as may choose to employ him and pay his 
charges.'*® 


32. K.Y—^Brewer v. New York, etc, 

R. Co. 26 N.E. 324, 124 N.Y. 59. 
21 AdolS R. 647, 11 IuR.A- 483. 

Liability as dependent on neg^lisonce 
generally see infra § 676. 

33. U.S.—Stokes V. Saltonstall. Md.. 
13 Pet. 181, 10 L.Ed. 115. 

10 C.J. p 607 note 70. 

Inability for baggage see infra §§ 
867. 868. 

Liability for injuries only in case of 
negligence see infra $ 676. 

34. Me.—Chaput v. Lussier, 165 A- 
573. 574, 132 Me. 48. 

N.Y.—Anderson v. Fidelity & Casual¬ 
ty Co. of New York, 127 N.E 584, 
228 NY. 475. 9 A.L.R. 1544, af¬ 
firming 170 N.Y.S. 431, 183 App. 
Liv. 170, which modifies 166 N.Y. 

S. 640, 100 Misc. 411. 

At common, law the term "com¬ 
mon earner’* did not embrace a car¬ 
rier of persons. 

Ga.—Georgia Cent. R. Co. v. Lipp- 
man. 36 SE. 203, 110 Ga. 665, 672, 
50 L.RA. 673. 

N.H.—Flinns v. Boston, etc., R. Co., 
23 N.H. 275, 284. 

35u N-J-—Sheridan v. New Jersey & 
N. Y. R. Co, 141 A. 811, 104 N.J. 
622 

3GL Wis-—Anderson v. Yellow Cab 
Co., 191 NW. 748, 179 Wis. 300. 
31A.LR 1197. 

37. This statement In Coxpos JTnxis 
has been judicially approved.—North 
American Acc. Ins. Co. v- Pitts, 104 


So. 21. 24. 213 Ala. 102, 40 A.LuR 
1171. 

33. Conn.—Stanley v. Steele, 60 A 
640, 77 Conn. 688, 693, 2 AnmCas. 
561. 

Text of Corpus Jtizis is cited with 
approval in Sheffield v. Lovering, 180 
SE. 523, 524. 51 Ga.App. 353. 

Degree of care required in general 
see infra § 678. 

33- Ala.—^Hood V. State. 162 So 541. 
542, 26 Ala.App 507. reversed on 
other grounds 162 So 543, 230 Ala. 
343. 

IlL—Austm Bros. Transfer Co. v. 
Bloom. 147 N.E. 387, 388, 316 Ill 
435. 

Mich.—Melconian v. City of Grand 
Rapids, 188 N.W. 521. 523. 218 
Mich. 397. 

N-J —Schott V- Weiss, 105 A- 192, 
193, 92 N.J.Law 494. 

Pa.—Lazor v. 174 A. 817, 819. 

114 Pa.Super. 425. 

Tex—^Burnett v. Riter, Civ.App., 276 
S W. 347. 349. 

Va.—Riggsby v- Tritton, 129 S.E 
493. 494. 143 Va. 903, 45 A.L.R. 
280, motion denied 133 S.E. 580. 45 
A.L.R 280- 

10 C.J. p 607 notes €2, 63. 

Tliis defin^tioA as given in Gorpms 
Juris has received judicial approval. 
Ala.—^North American Acc. Ins. Co. 
V. Pitts, 104 So. 21, 24, 213 Ala 102, 
40 A.L.R. 1171. 

m.—Rathbun v Ocean Accident & 
Guarantee Corporation. 132 N,E. 
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754. 755. 299 XU. 562. 19 A-l-K. 140. 
reversmg 219 IlLApp. 514. 
sstiii'is'T definitioiL 

"One who professes to carry for 
all . . - who apply."—^Utica-Clay- 
ville Bus Co. V. Waite, 252 N.Y.S. 
673, 676. 233 App.Div- 297—^10 C.J. 
p 607 note 62 [aj 

"Pnldic,” which carrier mnst serve 
to constitute common carrier, does 
not mean everybody all the time — 
State ex reL Anderson v. Witthaus, 
Mo., 102 S.W.2d 99. 

40. U.S.—Sanger v. Lukens. D C Ida¬ 
ho, 24 F.2d 226, 228, reversed on 
other grounds C.C.A, 26 F.2d 855— 
McCoy V. Pacific Spruce Corpora¬ 
tion, CCJLOr. 1 P.2d 853, 855. af- 
firmmg Pacific Spruce Corporation 
V- McCoy. D.C. 294 P. 711. 

Mont—Stoner v. tJnderseth, 277 P. 

437, 441. 85 Mont. 11. 

Or.—Anderson v. Smith-Powers Log¬ 
ging Co.. 139 P. 736, 739, 71 Or. 
276, L.RA1916B 1089, 

dftfi-nijbiQTig 

(1) "One who holds bimgeif out to 
the public, to carry persons . . . 
for hire.”—Ace-High Dresses v. J. 
C. Trucking Co., 191 A. 536. 538, 122 
Conn. 578. 

(2) "One who undertakes for hire 
to transport from place to place such 
persons ... as choose to employ 
It.”—Chicago & E. 1. Ry. Co. v. Chi¬ 
cago Heights Terminfll Transfer R 
Co. 147 N.E 666, 668. 317 Ill. 65, er¬ 
ror dismissed 46 S.Ct. 207, 270 U.S. 
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Holding out. To constitiite a carrier a common 
carrier of passeng^ers it is necessary that it hold it¬ 
self out to the public as eng^ag^ed in the business of 
carrying passengers,^! the holding out being either 
by advertising or by actually engaging in the busi¬ 
ness and pursuing the occupation as an employ- 
ment .^2 xhe real test, therefore, as to whether or 
not, in a particular case, a carrier is a common car¬ 
rier of passengers, is whether it holds itself out to 
the public as engaged in the business of carrying 
passengers, and that it will, so long as it has room, 
carry persons coming to it for that purpose,^^ rath¬ 
er than the quantity or extent of the business actu¬ 
ally transacted, or the number and character of the 
conveyances used in the employment.^^ A carrier 
does not become a public or common carrier of pas¬ 
sengers merely because it is engaged in transport¬ 


ing persons, or because the person or persons serv¬ 
ed take all its facilities;^® and although in a sense 
every person, firm, or corporation operating a mo¬ 
tor vehicle for hire is a contract carrier, every such 
contract carrier is not a common carrier.^® One is 
not a common carrier of passengers, who occasion¬ 
ally carries a passenger as a matter of special ac¬ 
commodation and agreement,**^ or who transports 
the employees of another over a regular route pur¬ 
suant to a contract of carriage and the fact that 
the owner of a private automobile hires it to certain 
friends but not to everybody does not indicate that 
his automobile is devoted to the business of a com¬ 
mon carrier.^® 

The destination of, or distance to be traveled by, 
the passenger is immaterial m determining whether 


626, 70 X.Ed. 767—McCusker v. Cur-| 
tiss Wrigtt Flyine Service, 269 Ill. 
App. 502, 521. 

(3) “One whose occupation is the 
transportation of persons . . . 

from place to place for hire or re¬ 
ward, and who holds himself out xo 
the world as ready and willing- to 
serve the public indifferently in the 
particular line or department in 
which he is engaged.”—^Independent 
Truck Co. v. Wright, 275 P. 726, 151 
Wash. 372—Cushing v. White, 172 P. 
229, 230, 101 Wash 172, IjR.A.1919P 
463. 

41- Ala—^Hood V. State, 162 So 541, 
26 Ala.App. 507, reversed on other 
grounds 162 So. 543, 230 Ala. 343. 
HI.—Rathbun v. Ocean Accident & 
Guarantee Corporation, 132 N.E. 
754, 299 Ill. 562, 19 A.L..R. 140, re¬ 
versing 219 Ill App. 514. 

N.J—Schott V. Weiss. 105 A. 192, 92 
N.JLaw 494 

N.T.—^UUca-Clayville Bus Co. v. 
Waite, 252 N.Y.S. 673, 233 App.Div. 
297. 

10 C J. p 607 note 64. 

42. HI—Rathbun v Ocean Accident 
& Guarantee Corporation, 132 N.E 
754, 755. 299 Ill. 562, 19 A.L.R. 140, 
reversing 219 HLApp. 514. 

N.H.—Bemardi Greater Shows v. 
Boston & M. R. R.. 165 A. 124, 86 
N.H: 146. 

Tenn.—Nashville, etc., R Co. v- Mes- 
sino, 1 Sneed 220, 225. 

Ifc "does not -n^^ersaxily- consist in 
public declarations or advertisement; 
the undertaVong may be evidenced 
by the carrier’s own notice, or, pracj- 
tically, by a series of acts, by his 
kno-wn habitual continuance m the 
line of business; one who follows 
carrymg for a livelihood, or who 
gives out to the world in any intel¬ 
ligible -way that he will take . . . 

persons for transportation for hire, 
is a common carrier • • • and 


this is so although the carrier has 
no fixed schedule of charges, does not 
operate over a definite route, does 
not always load his vehicle to ca¬ 
pacity, and refuses, on occasion, to 
accept . . . passengers whether 

his vehicle is engaged or not ”— 
Stoner v. Underseth, 277 P. 437, 441, 
85 Mont. 11. 

Use of his facilities most be so ex¬ 
tensive as to imply an offer to serve 
entire public, or there must be other 
circumstances reasonably warranting 
mference that he was undertaking to 
serve all to the limit of his capacity. 
—State ex rel. Anderson v. Witthaus, 
Mo. 102 S.W.2d 99. 

43^ Pa.—^Klawansky v. Public Serv¬ 
ice Commission of Pennsylvania, 
187 A. 248, 123 Pa Super. 375—City 
Transfer Co. v. Public Service 
CoiTiinission, 93 Pa Super. 210. 
Tex.—^Burnett v. Biter, Civ~A.pp., 276 
S.W. 347. 

Wash —^Independent Truck Co. v. 
Wnght, 275 P. 726, 151 Wash- 372 
—Cushing V White, 172 P. 229, 101 
Wash. 172, H.ILA.1919P 463. 
Question most be determined by 
character of business actually car¬ 
ried on by the earner and not by any 
secret intention or mental reservation 
it may entertain or assert when 
charged with the duties and obliga¬ 
tions which the law imposes.—In¬ 
dependent Truck Co. V. Wnght, 275 
P. 726, 151 Wash. 372—Cushing v 
White, 172 P. 229. 101 Wash. 172, L 
RA-1919P 463. 

44. Wash.—^Independent Truck Co. 
V. Wnght. 275 P 726, 151 Wash. 
372—Cushing v. White, 172 P. 229, 
101 Wash 172, LILA-1919P 463. 

45. Mo.—State ex reL Anderson v 
Witthaus. 102 S.W.2d 99. 

Pa—Klawansky v. Public Service 
Commission of Pennsylvania, 187 
A 248. 123 Pa Super. 375. 
Ckmtractor to carry mail between 
a railroad station and the post of- 
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flee in a town is not a common car¬ 
rier with regard to the railway mail 
clerk, although reauired to carry him 
with the mail.—^Davis v. Crisham, 99 
NE. 959. 213 Mass. 151. 

46. Ala.—^Hood V. State. 162 So. 541. 
26 Ala App 507, reversed on other 
grounds 162 So. 543, 230 Ala. 343. 

47. N.H —^Murch v. Concord R 
Corp., 29 N.BL 9, 61 Am.!) 631. 

Pa.—^Harder v. Public Service Com¬ 
mission, 90 Pa.Super. 373- 
Company which does not solicit 
bpyntiess on the streets or other pub¬ 
lic places, and which is under no ob^ 
ligation and does not hold itself out 
as being ready and willing to fur¬ 
nish such services to the public at 
fixed charges, is not a common car¬ 
rier of passengers because of the 
fact that it rents a car and chauf¬ 
feur to persons, in the absence of a 
1 statute or ordinpuce requiring a li¬ 
cense for such services.—^Tracy v. 
Grand Concourse Service Co., 192 N. 
T.S. 88, 199 App.Div. 348. 

One occtt-ionaJly r**"ting motor 
trucks, used hy him in his general 
transfer busmess for transferring 
freight, to carry passengers to and 
from picnic grounds on Sundays and 
holidays, is not a common carrier of 
passengers, but a private carrier for 
hire.—Gkimstein v. Pnver, 221 P. 396, 
64 CalApp. 249. 

48;. N H —Hover, S. & R St. Ry. Co. 
V. Wentworth, 149 A 505, 84 NBL 
258. 

Person, txansporfeiiig certain per¬ 
sons to and from their pinre of em¬ 
ployment at a specified weekly rate 
is not a common carrier.—TJtica- 
Clayville Bus Co. v. Waite, 252 N.Y. 
S. 673, 233 AppHiv. 297. 

49. Ark.—Forbes v. Reinman, 166 
S.W. 563, 112 Ark. 417, 51 L.RA. 
N.S, 1164 

Porto Rico—^Yelez v. lilavina, 18 
Porto Rico 634. 



§ 530 

the carrier is or is not a common carrier.®^ 

Public and private carrier distinguished. The 
distinction between a public or common carrier of 
passengers and a special or private earner of the 
same is that it is the duty of the former to receive 
all who apply for passage, so long as there is room 
and no legal excuse for refusing, while such duty 
does not rest on the latter,®^ and this distinction, as 
stated in Corpus Juris, has received judicial approv- 
al.52 

Transportation of baggage. A local carrier or 
transfer company engaged in the business of trans¬ 
ferring baggage to and from railroad or steam¬ 
ship depots, or between different parts of a town or 
city, IS a common carrier and it has been held 
that the proprietor of a line of taxicabs, omnibus¬ 
es, and baggage wagons is a common carrier as to 
baggage received for transportation.^^ 

§ 531. Private Carrier in General 

A private carrier of passengers is one who, without 
being engaged in such business as a public employment, 
undertakes to deliver passengers for hire or reward, 
or even gratuitously. 


13 C.J.S. 

A private carrier of passengers, is one who, with¬ 
out being engaged m such business as a public em¬ 
ployment, undertakes to deliver passengers for hire 
or reward one who agrees, by special agreement 
or contract, to transport persons from one place to 
another, either gratuitously or for hire The 
same person or corporation may be engaged in one 
line of business as a common carrier of passengers 
and in another line of business as a private car- 

rier.57 

§ 532. Railroads; Street Railroads 

A railroad or street railroad is, generally, from the 
very nature of its business, a public or common earner 
of passengers. 

Railroad companies are generally by the nature of 
their business public carriers of passengers,®^ and 
bound to carry to the extent of the capacity of their 
passenger trains all suitable persons who apply for 
transportation in a proper way, as will be explain¬ 
ed in §§ 538-540; and the duties and responsibilities 
of such a earner apply to a receiver or trustee op¬ 
erating a railroad.®® Where the transportation un¬ 
dertaken and the duties and responsibilities inci- 
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SOL Ill,—^Parmelee v. Lowita^ 74 IlL 
116, 24 Am R. 276 
10 C.J. p 607 note 67. 

51- Ala.—Hood v. State. 162 So. 541, 
26 AlaApp. 507, reversed on other 
srrounds 162 So. 543, 230 Ala. 343. 
10 C J. p 607 note 71, 

Sl-milA-r statement of distinction 
**A public common carrier of pas¬ 
sengers is distinguished from private 
carriers by the franchises conferred 
on it, and the obligations, restric¬ 
tions, and liabilities with which it is 
charged, all flowmg from considera¬ 
tions of public policy.”—^Lazor v 
Banas, 174 A: 817, 819. 114 Pa.Super 
425. 

52. Ala.—North American Acc. Ins. 
Co. V. Pitts. 104 So. 21, 24. 213 Ala. 
102, 40 AL..R. 1171 

Mich.—^Rogers v. Weber, 209 N.W. 

165. 166. 235 Mich. ISO. 

N.Y—^Anderson v. Fidelity & Casual¬ 
ty Co. of New York, 166 N.Y S. 
640. 642. 100 Misc. 411. 

Pa.—AronimiTik Transp. Co v. Pub¬ 
lic Service Commission, 170 A. 375, 
111 Pa_Super. 414. 

53. HL—Morrison v. Pannelee Co., 
222 Ill-App. 90 

l*a.—^Lawes v. New Orleans Trans¬ 
fer Co, 123 So 144, 11 Lia.App 170 
10 C.J. p 50 note 43 

54- W.Va.—^Brown Shoe Co v. 

Hardin. 87 S W. 1014, 77 W.Va. 611. 
10 C J p 49 note 37. 

55t IlL—Austin Bros. Transfer Co. 
V. Bloom, 147 N.E. 387, 388, 316 
XIL 435. 


One letting automobile and for- 
‘nisTii-njgp chauffeur for it is a private 
earner for hire. 

Ala.—^Forbes v. Reinman, 166 S W. 
563. 112 Ark. 417, 51 LRA..N.S, 
1164. 

Ill.—^Dunne v. Boland, 199 IllApp. 
308. 

Mass.—^Haddad v. GnflBn, 142 N B. 
74, 247 IMass. 369. 

Contract to transport child to school 
Where a mother contracted with a 
neighbor who transported his child 
to school for similar transportation 
for her son at rate of ten cents per 
day, neighbor was not “common ear¬ 
ner” but “privaife carrier^’ under spe- | 
cial contract.—Lazor v. Banas. 174 
A. 817, 114 Pa Super. 425. 

If undertalking be single traus"* 
tion, not part of the general business 
or occupation engaged m, as adver¬ 
tised and held out to the general 
public, then the individual or com¬ 
pany furnishing such service is a 
private and not a common earner 
Mont.—Stoner v TJnderseth, 277 P. 

437, 441, 85 Mont. 11. 

Wash.—^Independent Truck Co. v 
Wright. 275 P 726, 151 Wash 372 
—Cushing V. White, 172 P. 229, 101 
Wash. 172, L.RA-1919F 463. 

Transporter of workmen 
An automobile owner daily trans¬ 
porting three workmen between their 
homes and place of work for a speci¬ 
fied sum per day was not a "common 
carrier" but a “private" or “special” 
earner—^Lewis v. Bertero, Wash., 77 
P.2d 786. 


56. Mont—Stoner v. tJnderseth, 277 
P 437, 441, 85 Mont 11. 

General contractor, under a sepa¬ 
rate contract with his subcontractor 
to furnish automobile transportation 
to the latter's employee from the 
railroad station to his work, was a 
private carrier for hire, charged with 
all the duties pertaining to such per¬ 
son.—Huffy V. J W. Bishop Co, 122 
A 121, 99 Conn. 573 

57- U S.—Chenery v Employers’ Li¬ 
ability Assur. Corporation, CCA. 
Cal. 4 F.2d 826 

56. Ill—Chicago, etc, R. Co v 
Hamler, 74 NE 705, 215 Ill 525, 
106 AmS.R 187, 1 LRA.,N.S. 674, 

I 3 AnnCas 42 
j 10 C.J. p 608 note 81. 

I Atten^a^ntS for atiimsi.ls 

Where railroad and express com¬ 
pany agree to transport animals and 
attendants, under uniform live stock 
contract providing that attendants 
will care for and feed animals, the 
companies are “common carriers,” ir¬ 
respective of statute authorizing 
“free passes” and of provision in 
attendants’ contract limiting compa¬ 
nies’ liabihty for negligence, since 
attendants* services are considera¬ 
tion for transportation.—Crane v. 
Railway Exp Agency, 12 N E 3d 672, 
293 IlLApp 328. 

59- NJ—^Klem v. Jewett, 26 N.J. 

Eq 474, affirmed 26 NJ.Bq. 550. 

10 C J p 608 note 86. 

Liability of receiver or trustee for 
injury to passenger see infra § 711. 
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dent thereto are such as are ordinarily incident to 
transportation by a common carrier, the mere fact 
that a railroad company makes some special ar- 
rangement for the transportation of persons over 
its lines in a particular way or under certain con¬ 
ditions does not deprive it of its character as com¬ 
mon earner.®® A railroad company, however, may 
occasionally carry passengers on its freight trains 
without thereby making itself a common carrier of 
passengers on such trains;®^ and a company which 
operates only freight cars is not such a carrier.®^ 
So, also, a railroad company is not a carrier of pas¬ 
sengers with reference to a person who is allowed 
to ride on a hand car.®3 If a railroad company is 
not in fact a common carrier of passengers, it can¬ 
not be made such by an order of a state public serv¬ 
ice commission.®^ 

Except where it holds itself out to be such,®® a 
railroad company does not act as a common carrier 
of passengers in haulmg a show company or circus 
train, under a special agreement, not in the usual 
course of business of a common carrier by rail;®® 
and the mere fact that the railroad company gives 
the circus company the option of having its cars 
transported by the railroad at the regular tariff 
rates as a common carrier, or for a greatly reduced 
consideration as a private carrier, does not estab¬ 


lish the railroad company as a common carrier as 
affecting the carriage of the circus employees.®^ 

A railroad company is not a common carrier of 
Pullman cars and employees performing duties 
therein, and is not bound to haul such cars when 
tendered to it by the Pullman company with its 
conductors, porters, or other employees,®® unless its 
charter requires it so to do,®® subject to such rules 
and regulations as may be prescribed;*^® and if, 
under such a charter, it contracts with a Pullman 
company to haul its cars, it necessarily^ contracts as 
a common carner.^i 

As betzvccH different companies^ where one rail¬ 
road company is operating its train on the line of 
another road, the company operating the train is 
generally deemed the carrier as to passengers on 
such train where one company' operates the 

trains of another road over its track it is deemed 
the carrier,^® except where it furnishes only the 
motive power.The owner of a train or boat 
leased for an excursion, the crew being furnished 
with the tram or boat, is the carrier as to passen¬ 
gers conveyed, although the means of conveyance 
may be under the general direction of the manager 
of the excursion.^® 

A street railroad company^ irrespective of the 
motive power, is a common carrier of passengers,*^® 


eou Ind.—Vandalia R. Co. v. Stevens, | 
114 N.B 1001, 67 Ind App. 23S. j 
Ky —Davis v Chesapeake, etc, Rail¬ 
road Co, 92 S.W, 339, 122 Ky 528, 
121 Am SR 481. 5 L..RA.,NS., 458, 
12 Ann Cas 723. i 

K H —^Bemardi Greater Shows v, 
Boston & M. R. R., 165 A. 124, 86 
N.II. 146. 

Bailroad coxnpany carryLofi* miners 
over a branch Ime, and receiving as 
compensation a certain amount per 
month to be deducted from the min¬ 
ers’ wages IS a common carrier of 
passengers—Vandalia R. Co. v Ste¬ 
vens, 114 NTE. 1001. 67 IndJlpp. 238 

Gl- N.!! —^Murch v. Concord R 
Corp., 29 NH 9, 61 AmD. 6^1 
Persons riding on freight trains as 
passengers see infra § 552. 

G2. Ark —Dodson v Clark Lumber 
Co, 184 S W. 417. 123 Ark. 50. 

10 C.J. p 608 note 84. 

63. Me.—^Hoar v. Maine Cent. R Co., 
70 Me. 65, 35 Am R. 299. 

Person nding on hand car as pas¬ 
senger see infra § 552. 

64. U.S.—^McCoy v. Pacific Spruce 
Corporation, C.C A Or, 1 P.2d 853, 
affirming Pacific Spruce Corpora¬ 
tion V McCoy. DC. 294 F. 711. 

65b N H.—^Bemardi Greater Shows 
V. Boston & M. R. R., 165 A 124. 86 
N.H. 146. 


Giving option of rate 

A railroad company, by giving a 
show company the option of trans¬ 
portation at a higher rate, according 
to tariffs, classifications, and rules, 
or at a reduced rate, admits willing¬ 
ness to transport the show company 
as common earner, and that the 
show company is a proper subaect for 
shipment according to such tariffs, 
classifications, and rules.”—^Bemardi 
Greater Shows v. Boston & M R. R, 
165 A 124, 86 N.il. 146 

Mliiiciiing and fiUng tariffs, etc., 
with cornmi^sion 

A railroad company, by publishing 
and filing with the state public serv¬ 
ice commission and interstate com¬ 
merce commission tariffs, classifica¬ 
tions, and rules for transportation of 
show companies, holds itself out as 
a common carrier of such companies 
as to persons.—^Bemardi Greater 
Shows V. Boston & M. R R., 165 A 
124, 86 N.H. 146 

66. Ind—Dierickx v Davis, 137 N. 
E 685, SO IndApp. 71, certioran 
denied 44 S.Ct. 36, 263 U.S. 709, 68 
L.Ed. 518. 

67- U S —Sasmowski v. Boston & M. 
R R. C.CAMass.. 74 F.2d 628. 

6& Ill.—Chicago, etc., R Co v. 
Kamler, 74 N.E. 705, 215 IlL 525, 
106 Am.SR 187, 1 L.RA,N.S. 

> 674, 3 Ann Cas. 42. 
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Palace or sleeping car company as 
not common carrier see infra § 904. 

69- Pa —Coleman v. Pennsylvania R 
Co., 89 A 87. 242 Pa. 304, 50 L.R 
A.N.S.. 432, Anii.Cas.l915B 529. 

7IK Pa.—Coleman v. Pennsylvania R 
Co., supra. 

10 C.J p 609 note 89. 

71. Pa.—Coleman v- Pennsylvania 
R Co., supra. 

72- Ark—^Eureka Springs R Co, v. 
Timmons, 11 S.W. 690, 51 Ark. 459 

10 C J. p 609 note 91. 

73- Mass.—Schopman v. Boston, etc., 
R Co. 9 Cush. 24, 55 Am.D. 41 

Mo —Smith V. St. Louis, etc, R Co.. 

85 Mo 418, 55 Am.R 380. 

Vt.—Sprague v. Smith, 29 Vt. 421, 
70 AmD. 424 

74b U S —^Keep v. Indianapolis & St. 
L R Co.. C.CMO., 9 P 625. 3 Mc¬ 
Crary 208. 

75. Mich—Cuddy v. Horn. 10 H.W. 

32, 46 Mich 596, 41 Am.R 178. 

N C —White v. Norfolk, etc, R Co., 
20 SB 191, 115 N.a 631, 44 Am. 
SR 489. 

Tex—Collins v. Texas, etc, R Co., 
39 S.W. 643, 15 Tex.CivApp. 169. 

76^ Ala—South & N. A R Co. v. 
Bhghland Ave. & B. R Co., 24 
So. 114. 119 Ala 105. 

Ill—North Chicago Electric R Co- 
V. Peuser, 60 NR 78, 190 BL 67. 
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in that one essential characteristic of its business is 
the carriage of the public generally,^^ and this is 
true although it may be constructed on private 
property JS 

Scenic raiheay. The owner and operator of a 
scenic railway in an amusement park is subject, 
where he has accepted passengers on such railway 
for hire, to the liabilities of a carrier of passengers 
generally.^® 

Railroad built by government for voar purposes. 
The fact that a railroad right of way is acquired by 
the federal government during a war, for a war 
purpose, under the war power or right of eminent 
domain, does not charge it and the road built there¬ 
on by the government with a public use, so as to 
give the public a right to demand a common carrier 
passenger service;®® nor does the fact that the 
government conveys the right of way and road to 
a corporation organized, owned, and used by it for 
the same war purpose, charge the property with a 
public use, so as to make the corporation a com¬ 
mon carrier of passengers,®^ and the same rule ap¬ 
plies as to a temporary gratuitous permit to operate 


the road while the corporation organized by the 
government is winding up its affairs after the close 
of the war,®2 or as to a continuance of operation, 
under such temporary permit, consented to by a 
purchaser of the road.®® 

State as common carrier. Where a state owns 
and operates a railway system at a park, posts no¬ 
tices calling attention to the railway and the fare 
charged to ride thereon, has ticket offices, maintains 
the structure, provides the cars and machinery 
which runs them, and receives the revenue of its 
operation, it is a common carrier of passengers for 
hire, subject to liability as such.®^ 

§ 533- Elevators 

The owner or manager of a passenger elevator Is, 
technically, not a common carrier of passengers, al¬ 
though in many cases he has been held to be such. 

The owner or manager of a passenger elevator 
used in a building for the transportation of tenants 
and others, as stated in Corpus Juris, which state¬ 
ment has been followed in subsequent decisions,®^ 
IS not in the full sense of the term a common car¬ 
rier of passengers;®® but with reference to the 


Ind.—Citizens' St R. Co. v. Twi- 
name, 13 N.E 55. Ill Ind. 587. 
Neb.—^In re Curtailment of Bus Serv¬ 
ice, 252 N.W. 407, 125 Neb. 825. 
N.H.—^Dover. S. & R. St. Ry. Co. v. 

Wentworth, 149 A. 505, 84 N.H. 258 
N.D.—^Peterson v, Fargo-Moorhead 
St. Ry. Co.. 164 N.W. 42. 37 ND 
440. 

Or.—^Thompson-Houston Electric Co. 
V. Simon, 25 P. 147. 20 Or. 60, 23 
Am.SR. 86. 10 L.R.A. 251. 

10 CJ p 609 note 95 

77- N H.—Hover. S. & R. St, Ry. Co. 
V. Wentworth, 149 A. 505, 84 N.H. 
258. 

78- Neb.—^E^t Omaha St. R. Co. v. 
Godola, 70 N.W. 491. 50 Neb. 906 

79. Ill.—O’Callaghan v. Bell wood 
Park Co, 149 IllA.pp. 34, affirmed 
89 N.E 1005, 242 Ill 336. 134 Am. 
SR. 331, 26 L.R.A,NS.. 1054 and 
note, 17 AnnCas 407 and note. 
Ohio—Sentker v. Martm, 19 Ohio N. 
P.N.S., 445. 

Tex.—Dallas Ry. & Terminal Co. v. 
Travis, 78 S.W.2d 941. 125 Tex. 11, 
affirming. Civ.App, 46 S-W.2d 743. 
62 C J. p 867 note 30. 

This rule as stated in Cozpns Jhiis 
has been judicially approved as the 
general and accepted rule. 

Cal —Barr v. Venice Giant Dipper 
Co., 32 P2d 980, 981. 138 CaLApp. 
563. 

Mo.—Cooper v Winn wood Amuse¬ 
ment Co, App.. 55 S.W.2d 737, 742 
Operator of roUer coaster owes 
duty of common earner to passen¬ 
gers for hire ridmg thereon.—Barr v. 


Venice Giant Dipper Co, 32 P.2d 980, 
138 Cal App. 563—62 C J. p 867 note 
30. 

80 l U S —McCoy v. Pacific Spruce 
Corporation, C.C.AOr., 1 P2d 853, 
affirming, D.C., Pacific Spruce Cor¬ 
poration V. McCoy, 294 P. 711. 
Seasons for rule 

“The property was acquired for a 
particular purpose and the govern¬ 
ment had an unquestionable right to 
devote it to that purpose to the ex¬ 
clusion of every other. Its nght 
and power to control and manage 
Its own property in its own way rest 
upon the supremacy of its authority, 
and are neither limited nor con¬ 
trolled by the mode of acquisition. 
This would seem both elementary 
and fundamental.”—McCoy v Pacific 
Spruce Corporation. C.CAOr, 1 P 
2d 853, 855, affirming, D.C, Pacific 
Spruce Corporation v. McCoy, 294 F. 
711. 

United States as earner of passen¬ 
gers durmg federal war-time con¬ 
trol of railroads see CJS title 
Railroads § 31, also 51 C.J. p 448 
note 20. 

81. U S.—^McCoy v. Pacific Spruce 
Corporation, supra. 

82. U S —^McCoy v. Pacific Spruce 
Corporation, supra. 

83* U S.—^McCoy V. Pacific Spruce 
Corporation, supra 

NTY.—^Burke v. State, 119 NTS. 
1089. 64 Misc. 558. 

85- Colo.—^Davis V. Colorado Sav. j 
Bank, 242 P. 985. 987. 78 Colo. 509.1 

1038 


86L DC—Woodward & Dothrop v. 
Dineberry, 50 P2d 314, 60 AppD. 
C. 164, followed in 50 P2d 317, 
60 App DC 167, aind cqrtiorari de¬ 
nied Liineberrv v. Woodward & 
iKithrop, 52 set. 29, 284 U.S 648, 
76 DEd. 550. 

10 C.J p 609 note 1. 

As regards contractiiig against lia¬ 
bility for negligence, an owner of a 
building in operating an elevator 
therein is not a common carrier.—- 
Clarke v. Ames, 165 N.E. 696, 267 
Mass. 44. 

Xn hotel 

The owner and operator of a pas¬ 
senger elevator m a hotel is not a 
common calmer of passengers.—^Mc¬ 
Dowell v. Hockey, 167 NE 589, 32 
Ohio App. 26. 

Xn store or office bnii^in^f 

The operator of an elevator in a 
store or office building is not a com¬ 
mon carrier, because the elevator is 
merely an instrumentality furnished 
for the convenience of those occupy¬ 
ing and using the building, and is 
at all times within the owner's con¬ 
trol, without an obligation to carry 
any one except whom it pleases. 
Conn.—Stratton v J. J Newberry 
Co. 169 A. 56. 117 Conn. 522. 

DC—Woodward & Dothrop v Liine- 
henr, 50 F 2d 314. 60 App D C 164. 
followed in 50 F.2d 317, 60 AppD. 
C. 167, certiorari denied Dineberry 
V. Woodward & Uothrop. 52 S Ct. 
29* 284 US 648, 76 DEd. 550— 
Southern Ry Co. v. Taylor, 16 P. 
2d 517, 57 App D C. 21, certiorari 
demed Taylor v. Southern Ry. Co., 
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safety of the passeng^ers on an elevator a similar 
degree of care is usually required of the owner or 
manager as is exacted of other passenger carriers, 
as stated infra § 687, and with this idea in view it 
has been held in many cases that such an owner or 
manager is a common carrier of passengers as to 
persons using the elevator and it has been held 
further that, where the landlord in consideration of 
the payment of the rent agrees to carry the tenant, 
his customers, and guests, in a passenger elevator, 
he is a carrier for hire.** 

It has been held that an owner who permits a 
person to ride on a freight elevator occupies the re¬ 
lation of a common carrier of passengers toward 
such person,*^ as where an express delivery tnan 


or messenger in delivering packages to a tenant in 
a public office building is required, as is the cus¬ 
tom, to use the freight elevator.^*^ 

Escalator. The rule that an elevator is deemed 
a common carrier applies equally to an escalator.®^ 

§ 534. Other Passenger Carriers 

A common carrier of passengers may be a carrier by 
stagecoach, omnibus, public hack or taxicab, jitney, 
steamboat, aeroplane, or even an ambulance. 

Subject to the rules considered in §§ 530, 531 
supra, public or common carriers of passengers are 
generally held to include all those who as a busi¬ 
ness carry passengers by means of stagecoach,*^ mo- 
torbus or other omnibus,** public hack or taxicab,*^ 


47 S Ct. 571, 273 U.S. 767, 71 L-Ed. 
882. 

87- Ala.—Ensley Holding Co. v. Kel¬ 
ley. 158 So. 896. 229 Ala. 650. 

Colo—Davis V. Colorado Sav. Bank. 

242 P. 985, 78 Colo. 509. 

Nev —Smith v. Odd Fellows Bldg. 
Ass’n. 205 P. 796, 46 Nev. 48. 23 
AL.R 38. 

Wash.—^Engstrand v. Hartnett, ISO 
P. 132, 106 Wash. 404. 

Wis—^Dehmel v. Smith, 227 N.W. 
274, 200 Wis. 292—Switzar v. De¬ 
troit Inv. Co., 206 NW. 407, 188 
Wis. 330. 

10 C J p 609 note 3. | 

“Prevailing doctrine with respect 
to the duty of one nrwiiTitaming a pas¬ 
senger elevator in a hotel or other 
public building is that he is a com¬ 
mon earner and governed by the 
same rules applicable to other com¬ 
mon carriers.”—^Murphy’s Hotel v. 
Cuddy’s Adm'r, 97 S.E. 794, 797. 124 
Va. 207. 

Xn apartment honse 

Plaintiff, who, on makitig call at 
room of business associate in apart¬ 
ment house, was injured by falling 
into elevator shaft, was an mvitee 
with implied invitation to use eleva¬ 
tor operated for convenience of 
guests and those havmg business 
with them, and relation of passenger 
and carrier arose between plaintiff 
and owner of apartment house.— 
Johnson v. Hopkins, 105 So 663, 213 
Ala. 492. 

In. retail store 

Where elevator is operated for 
transportmg customers m retail 
store, owner would be liable to cus¬ 
tomer, injured while entering it, for 
injuries proxinnately caused by the 
failure to exercise the highest degree 
of care, on the theory that relation 
oif carrier and passenger exists — 
Douis Pizitz Dry Goods Co. v. Tel- 
dell, 104 So. 526, 213 Ala. 222, affirm¬ 
ed 47 S.Ct. 509, 274 U.S. 112, 71 I-.Ed 
952, 51 AX.R. 1376. 

One who rides in. elevator In pah- 


lie office building is not a mere li¬ 
censee or trespasser, but is a passen¬ 
ger for hire.—Williams v. Short, 268 
S.W. 706, 219 MoApp. 99, transferred 
from 263 SW. 200 

“Comparing passenger elevators in 
office buildings with railroads as 
public conveyances, it may be said 
that ordinarily there is a more open 
and unrestricted mvitation to the 
general public to become passengers 
in such elevatom than in the case 
of railroads, where the possession of 
a ticket or pass is usually a require¬ 
ment of admission, and we do not 
doubt that the daily use of such ele¬ 
vators by the traveling public as a 
whole, ascending and descending with 
short, quick trips, m many instances 
repeatediy on the same day. equals, 
if it does not greatly exceed, the 
number of passengers carried in rail¬ 
road coaches and other means of 
public conveyance dunng the same 
time.”—Davis v. Colorado Sav. Bank, 
242 P. 985, 987, 78 Colo. 509 

83. Or.—Kelly v. Dewis Inv. Co, 133 
P. 826. 66 Or. 1, Ann-Cas 1915B 568 
10 C J p 610 note 4. 

88- Ill.—Springer v. Ford, 59 N.E 
953, 189 Ill. 430. 82 Am.S.H. 464, 52 
L.R.A- 930, affirming 88 IlLApp. 
529. 

10 C.J. p 610 note 5. 

9a Ala—O’Rourke v. Woodward, 77 
So. 679, 201 Ala. 265. 

91. Fa.—Petrie v. Kaufiaann & Baer 
Co., 130 A 878. 291 Pa. 211. 

Season for role 

”As an escalator and an elevator 
perform the hke service of conveying 
people from one elevation to another, 
they are subject to like duties and 
responsibilities. The passenger is 
at least as poweriess to influence the 
action of the former as the latter.” 
—^Petne v. Kaufmann & Baer Co., 
139 A. 8478. 879, 291 Pa. 211. 

Retail store, which operates a con¬ 
tinuously moving escalator between 
floors, may he regarded as a carrier 
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within the rule requiring a high de¬ 
gree of care for passengers. 

U.S—S. S. Kresge Co. v. McCallion, 
CaA-Mo., 58 F.2d 931. 

Ohio.—^May Department Stores Co. v. 
McBride, 178 N.E. 12, 124 Ohio St. 
264, affirming McBride v. May De¬ 
partment Stores Co., 177 N.E. 773, 
39 Ohio App. 420. 

92. Ill —Austin Bros. Transfer Co 
V. Bloom, 147 N.E. 387. 316 HL 
435. 

10 C.J. p 607 note 73. 

Auto stage defined see C.J S. title 
Motor Vehicles § 3, also 42 C.J. p 
611, note 43. 

93- Cal.—Simmons v. Pacific Elec¬ 
tric Ry. Co., 212 P. 637, 60 CaLApp 
129. 

Neh.—Giffen v. Lincoln Traction Co., 
225 NW. 232, 118 Neb. 459. 

10 C.J. p 607 note 74. 

Kotor bus 

One who operates a motor vehi¬ 
cle over a fixed route along a city 
street, and to the capacity of the ve¬ 
hicle carries for hire any one who 
may hail him from the sidewalk and 
ask for passage, is a common carrier 
of passengers.—Frick v. City of Gary, 
135 N.E. 346, 347. 192 Ind. 76. 
Motor bus defined see C.J.S. title 
Motor Vehicles § 5, also 42 C J p 
611 note 47. 

94u CaL—Bezera v. Associated Oil 
Co. 3 P.2d 632, 117 Cal.App. 139 
Ga.—^Liocke v. Ford, App., 187 S.E. 
715. 

Ind.—^Hudnut v. Indiana De Luxe 
Cab Co., 182 N.B. 711, 98 Ind.App. 
44. 

Kan.—Cross v. Chicago, R L & P. R. 

Co.. 242 P. 469, 120 Kan. 58. 

Ky.—Dix V. Gross, 111 S.W2d 673. 
271 Ky. 231—Shelton Taxi Co. v. 
Bowling, 51 S.W.2d 468, 244 Ky. 
817. 

Me.—Cbaput v. Lussier, 165 A. 573, 
132 Me 48. 

Md —Stewart Taxi-Service Co. v. 
Spencer, 132 A. 163, 149 Md. 635— 
Goldsworthy v. Maloy, 119 A. 693, 
141 Md. 674. 
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jitney,^® or steamboat, as explained in C.J.S title 
Shippings § 17*1; or also, as explained in § 41 of 
CJ.S. title Aerial Navigation, an airplane; and, 
under some statutes, include a terminal or union 
depot company.®® A hackman, however, who has 
no established route, place of business, or time of 
employment, although a carrier in a restricted 
sense, is not a common earner.®^ 

A livery-stahle keeper does not hold himself out 
to serve anj" and all persons, but operates only un¬ 
der a special contract, and deals with such persons 


only as he chooses, and is in no sense a common 
carrier;®® and the fact that he rents his vehicles 
with drivers does not of itself make him a common 
carrier of passengers within the legal meanmg of 
that term.®® 

An organization operating an ambulance gratui¬ 
tously for members, although expecting contribu¬ 
tions to the ambulance fund, is a public carner.i 

Carrying people for undertaker. A taxicab com¬ 
pany is a common carrier of passengers in carry¬ 
ing people for an undertaker, although in so doing 


Mass.—Dion v Drapeau, 150 NE. 14, 
254 Mass 186. 

Mich.—^Durfey v. Milligan, 251 N.W. 
356, 265 Mich. 97—^Melconian v. 
City of Grand Rapids, 188 N.W. 
521, 21S Mich. 397. 

Minn.—^McKellar v. Yellow Cab Co., 
181 N.W. 348. 148 Minn. 247. 

N T.—^Anderson v Fidelity & Casual¬ 
ty Co of New York, 127 NE. 584, 
228 NY 475, 9 A L. R. 1544, affirm¬ 
ing 170 N.Y.S. 431. 183 App Div 
170, which modifies 166 N.Y.S. 640, 

100 Misc. 411. 

N.D—^Finlayson v Yellow Cab Co., 
217 NW. 662, 56 N.D. 407. 

Okl—A & A Taxicab Co. v. Bass. 58 
P.2d 567. 

Tex.—Burnett v. Riter, Civ App., 276 
S.W. 347. 

Va—Carlton v- Boudar, 88 S.E. 174, 
118 Va. 521. 4 A.L.R. 1480 
Wash—Cushing v. White, 172 P. 229. 

101 .Wash. 172. Ii.RA.1918P 463 
Wis.—Scales v. Boynton Cab Co., 223 

N.W. 836, 198 Wis 293, 69 A-UR. 
978—Anderson v. Yellow Cab Co.. 
191 NW 748. 179 Wis. 300, 31 A. 
LR 1197 

10 C J. p 607 note 75. 

This mle, as stated in Coipns 
Jhiis, has received judicial approval. 
Ga.—Iiocke v. Ford, App., 187 SE. 
715, 716. 

Kan.—Cross v. Chicago R. I. & P. R 
Co, 242 P. 469, 470. 120 Kan. 58. 
N.Y.—Anderson v. Fidelity & Casual¬ 
ty Co of New York, 170 N.Y.S. 
430. 433, 183 App.Div. 170. 

As matter of pfnhlLC policy 

Where defendant owned twenty- 
eight taxicabs used for conveying 
passengers m a city, had a general 
office from which they were dispatch¬ 
ed to convey passengers from one 
place to another, and were operated 
pursuant to a regular rate applied 
to the number of miles traveled, reg¬ 
istered on a taximeter, and, respond¬ 
ing to plaintiff's request to the gen¬ 
eral office, a taxicab was dispatched 
for her use from its stand at a rail¬ 
road depot, public policy requires 
that It be classed as a common car¬ 
rier.—Anderson v. Yellow Cab Co, 
191 N.W. 748. 179 Wis. 300, 31 A T, 
R. 1197. 

Carrier engaged in automobile rent 


business, who owns and operates a 
motor vehicle for hire, either at a 
charge of so much per trip or so 
much per hour, who has a fixed stand 
or place where his car is available 
to prospective customers during 
many hours of the day and nigrht, 
and who transports passengers from 
place to place, although he has no 
fixed schedule of charges, and does 
not operate over definite routes, and 
does not on all occasions load his 
car to full capacity, and reserves the 
right to refuse to transport passen¬ 
gers whether his vehicle is full or 
not, is a common carrier. 

Tex.—^Bower Auto Rent Co. v. 

Young, Civ App., 274 S.W. 295. 
Wash.—Cushing v. White, 172 P. 229, 
101 Wash. 172. L.RA.1918F 463. 

"Auto trand^rtation company or 
taxicab company, which holds itself 
out as ready to receive and transport 
all who apply for passage and are 
ready to pay for the service, is a 
common earner.** 

N.D.—^E’mlayson v. Yellow Cab Co., 
217 N.W 662. 663, 56 N.D 407. 
Ohio.—^Komer v. Cosgrove, 141* N.E 
267. 108 Ohio St. 484. 31 A.LR 
1193. 

May or may not be 

A company which operates a taxi¬ 
cab at a given time or place, might 
or might not be a “common carrier 
of passengers.'*—Finnegan v Check¬ 
er Taxi Co, Mass., 14 NE2d 127. 

Taxicab company which has its 
cabs at various places and solicits 
the public to ride and has a meter 
guaranteeing that all who ride shall 
pay a uniform rate is a common car¬ 
rier of passengers.—^Yellow Cab Co. 
V. Teller, 9 Tenn-App 416 

Not inherently common carrier 
Corporation organized to transfer 
persons and property by cabs is not 
inherently a common earner.—City 
Transfer Co. v. Public Service Com¬ 
mission. 93 Pa Super. 210. 

One letting automobile for hire as 
private earner see supra § 531 
Taxicab defined see C J S. title Mo¬ 
tor Vehicles § 7, also 42 C J. p 612 
notes 62, 63. 

95w Fla—State v Quigg, 114 So. 859. 
94 Fla 1056 
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Ind—Denny v. City of Muncie, 149 
NB 639. 197 Ind 28. 

N J —Schott V. Weiss, 105 A. 192, 92 
NJLaw 494. 

Tenn—City of Memphis v State. 179 
SW. 631, 133 Tenn 83. IiRA1916B 
1151, Ann Cas.l917C 1056—^Price- 
Bass Co. V. Dawson, 7 TenmCiv. 
App 192 

Tex—Burnett v. Riter, Civ.App., 276 
S.W. 347. 

Wash—Cushing v. White, 172 P. 229, 
101 Wash 172. LRA1918F 463. 

10 C.J p 608 note 76. 

Jitney driver operating between 
points in city over well-defined route 
for hire, who offers his services alike 
to all without discrimination and dis¬ 
tinction IS a common carrier.—^Riggs- 
by v. Tntton, 129 SE. 493, 494, 143 
Va 903, 45 A.If R 280, motion denied 
133 S E. 580, 45 A.L. R 280. 

Corpus Jiizis has been, cited m sup¬ 
port of this rule—Schott v. Weiss, 
105 A 192. 193, 92 NJ.Law 494. 
“Jitney" defined see Jitney 33 CJ. p 
834 note 5. 

9G. Fla—State v. Jacksonville .Ter¬ 
minal Co, 106 So. 576, 90 Fla 721. 

97. Minn—Godbout v St Paul Un¬ 
ion Depot Co, 81 NW. 835. 79 
Minn 188. 47 L R.A. 532 
N-Y—Brown v New Yoik Cent etc., 
R Co., 27 N.Y.S 69. 75 Hun 355. 

This and the following text state¬ 
ments, as found in Corpus Jttiis, are 
cited with approval in North Ameri¬ 
can Acc. Ins Co. V. Pitts, 104 So. 
21, 213 Ala. 102. 

N Y-—Anderson v. Fidelity & 
Casualty Co of New York, 170 N 
Y.S 430, 183 App.Div. 170. 

10 C J. p 608 note 80 

Corpus Jtiris has been mted in sup¬ 
port of the rule that a livery-stahle 
keeper is not ordinarily a common 
carrier—Anderson v. Fidelity & 
Casualty Co. of New York. 170 N.Y 
S. 430, 433, 183 AppDiv. 170 

99- Tex—Staacke v. Routledge, 241 
SW 994, 111 Tex. 489, affirming. 
Civ App, 175 S.W. 444. 

1- Conn —^Leete v. Griswold Post 
No. 79, American uegion, ISt A. 
919. 114 Conn. 400. 
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the taxicab is to some extent under the direction of lie or private, in superintending the formation of 
the funeral director, if complete control is not sur- the procession of automobiles and assisting persons 
rendered, regardless of who pays for the service;- to enter.3 
but the funeral director is not a carrier, either pub- 


B. RELATION BETWEEN CARRIER ANTI PASSENGER GENERALITY 

1. In Generaii 


§ 535- Nature of the Relation 

The relation of carrier and passenger is contractual, 
and also personal, with reciprocal rights and duties. 

The relation between a carrier and passenger is 
contractual in origin and nature,^ and, as stated in¬ 
fra § 545, does not exist unless there is a contract 
either express or implied. The relation is also per¬ 
sonal in nature, with reciprocal rights and duties, 
which neither party can disregard with impunity.® 

§ 536. What Law Governs 

The validity and effect of a contract between a car¬ 
rier and passenger is generally governed by the law of 
the place where it is made.' 

The validity and effect of the contract between 
a carrier and passenger, in the absence of anything 
showing a contrary intent, is generally governed 
by the law of the place where the contract is made.® 
A contract for a continuous interstate carriage, to 
be partly performed in the state where the contract 
is executed, is regarded as entire and indivisible, 
and is governed by the law of the place where exe- 
cuted,^ except in so far as it may be controlled by 
the federal law.® 

§ 537- Applicability of Law of Bailments 

A carrier of passengers is not, as to the person 


of the passenger, a bailee, as stated supra § 529, 
and in this respect the law of carriers of passengers 
IS not a part of the subject of bailments; but inas¬ 
much as those who hold themselves out as prosecut¬ 
ing the business of carrying passengers for hire are 
regarded as undertaking a public duty, they are 
properly classed in this respect with public carriers 
of goods, and it is proper to treat them under the 
general heading of “Carriers.” Moreover, public 
earners of passengers are deemed common carriers 
as to the baggage accepted by them for transporta¬ 
tion as a part of the business of transporting pas¬ 
sengers, as stated infra § 862. 

§ 538- Duty to Receive and Transport Pas¬ 
sengers 

a. In general 

b. What persons may be refused trans¬ 

portation 

a. In General 

A common carrier of passengers is, ordinarily, bound 
to receive for carriage, without discrimination, all proper 
persons who properly offer to become passengers. 

As a general rule, a common carrier of passen¬ 
gers is bound to receive for carriage without dis¬ 
crimination all proper persons who desire and prop¬ 
erly offer to become passengers,® if the accommoda- 


2. Mo —Burke v Shaw Transfer Co, 
243 S.W. 449, 211 MoApp 353, cer¬ 
tiorari quashed State ex reL Shaw 
Transfer Co. v. Tnmble, 250 S W. 
384. 

3- Mich.—Camp v Springr, 217 N.W. 
917, 241 Mich. 700. 

4u US —Austro-American S S. Co 

V. Thomas, N.T, 248 F. 231, 160 
CC.A 309, L.RA1918D 873 

Ga —^Matthews v Central of Greor- 
ffia Ry Co., 169 S E. 41, 46 Ga 
App. 699. 

Ky.—Chesapeake & O Ry. Co. v 
Mallett, 270 SW. 26, 207 Ky. 745 
Mo.—^Detchemendy v. Wells, App, 
253 S.W. 150. 

Okl.—Chicago, R. I. & P. Ry Co. v. 

Warren, 269 P. 368, 132 Okl 107. 
Tex.—^Liee v. Baker, Civ.App., 251 S. 

W. 580. 

Va—^Virginia Ry. & Power Co v 
Arnold. 92 S.E. 925. 121 Va. 204 
5b WVa—Schuster v. Norfolk & W 
Ry. Co. 102 S.E. 476, 85 W.Va. 658. 

13 C.J.S.-66 


GL Ind.—Clark v. Southern Ry Co, 
119 NE 539. 69 Ind.App 697. 

Contract made in. JBngland 

Where a certificate for a passage 
purchased in state of Massachusetts 
was exchanged in England for ticket, 
the contract of carriage was made 
there —Secoulsky v. Oceanic Steam 
Nav. Co., 112 N.E. 151. 223 Mass 465. 
What law governs: 

Carrier’s liability for injuries m 
general see infra § 679. 
Provision of contract limiting car¬ 
rier’s liability see infra § 639. 

7- Ind.—Clark v. Southern Ry. Co., 
119 NE 539. 69 Ind App 697. 

Tex.—^Nevill v. Gulf. C- & S. P. Ry. 
Co., Com.App., 244 S W. 980, revers¬ 
ing, Civ App, 187 S.W 388. and re¬ 
versed on other grounds Neville v. 
Gulf. C. & S. F. Ry. Co, Com App., 
252 S W. 483. 

8. Tex.—^Nevill v. Gulf, C. & S. F. 
Ry. Co., supra. 
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nrewB agent as passenger 

Whether news agent entitled to 
transportation on defendant’s road, 
under contract with his employer in¬ 
volving interstate commerce, was a 
passenger when injured through neg¬ 
ligence of defendant’s servants was 
to he determined by the federal law. 
—Nevill V. Gulf. G & S F. Ry Co. 
Tex-CivApp., 187 S.W 388, reversed 
Com App. 244 S.W 980, which is re¬ 
versed Neville V. Gulf, C. & S F. Ry. 
Co.. 252 SW. 483. 

9- Ala—North American Acc. Ins. 
Co. V Pitt^ 104 So. 21, 213 Ala- 
102. 40 A U.R. 1171, 

Ky —Casteel v. American Airways, 
88 S.W.2d 976, 261 Ky 818—^Brum¬ 
field V Consolidated Coach Corpo¬ 
ration, 40 S.W.2d 356. 240 Ky. 1. 
Mass.—^Haddad v. Griflan, 142 N.E. 
74, 247 Mass. 369. 

N Y —Anderson v. Fidelity & Casual¬ 
ty Co of New Tork, 166 N.T.S. 
640, 100 Misc. 411, modified on 
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tions are sufficient,^® unless some special reason or 
excuse exists for refusing- them and in some ju¬ 
risdictions this duty is expressly prescribed by con¬ 
stitutional or statutory provisions.^2 This duty, es¬ 
pecially in the cases of railroads and street rail¬ 
roads, arises, independent of contract, from the pub¬ 
lic character of the carrier’s business, and is regard¬ 
ed as a public duty.i3 \ railroad company, there¬ 
fore, has no right to discriminate by selling tickets 
to some persons and refusing them to others with¬ 


out a good excuse nor has it a right to refuse 
to sell a ticket to a point on its line which a rail¬ 
road commission has ordered to be made a flag 
station,^® except that it may refuse to sell a ticket 
for a train which does not stop at that point.!® 
Proper persons within the meaning of the gen¬ 
eral rule stated above, means persons whose status 
or condition apparently entitles them to be carried 
as passengers,!^ regardless of their character or 
conduct at other times,!® unless the prior acts of 


other grounds 170 X.Y.S 431, 183 
App.Div 170 affirmed 127 N.E. 584. 
228 N.Y. 475 
10 C J. p 643 note 77. 

Cannot receive and reject passengers 
at pleasure 

Ky.—^Brumfield v. Consolidated Coach 
Corporation, 40 S W 2d 356, 240 
Ky. 1. 

‘^Trom the hegiTining of our juiis- 
pradence it has been recognized as 
the duty of a common carrier to ac¬ 
cept and carry without discrimina¬ 
tion those who offer themselves for 
transportation because of the de¬ 
pendence of the public and the de¬ 
mands of its welfare, presupposing, 
of course, the tender of the proper 
compensation by one to whom there 
could be no legal objection. It is, as 
well, the recognized duty of a carrier 
to transport its passengers safely to 
their destination. This extraordinary 
responsibility of private business, 
based upon considerations of public 
policy, has survived the great change 
in the conditions and circumstances 
under which they first arose where 
there was entire monopoly and ex¬ 
treme limitation of facilities. It has 
been adapted to the revoluntionary 
changes m the mode of transporta¬ 
tion with some deviations required 
by the peculiar facilities. It is a 
long way from the sailing vessel to 
the palatial liner, from the an¬ 
cient caravan to the modem rail¬ 
road tram, from the ox cart to the 
automobile, from the stage coach 
to the airplane. But after all, each 
is merely a form of transporta¬ 
tion, IS subject to the same general 
law controlling public' service, and 
must be held, in general, to the same 
principles and responsibilities."—Cas¬ 
teel V. American Airways, 88 S-W. 
2d 976, 979. 261 Ky. 818. 

SQlstozieal devdopment of xnie 

Ky.—Casteel v. American Airways, 
88 S W.2d 976, 216 Ky. 818. 

Txlvute carrier is not bound to 
carry unless he makes a special 
agreement to do so.—^Haddad v Grif¬ 
fin. 142 N.E 74. 247 Mass. 369. 

Duty to receive and transport pas¬ 
sengers in palace or sleeping cars 
see infra §§ 907, 908 
Receiving and taking up passengers 
see infra § 644. 


la Ala—^Birmingham R, Liight. 

etc.. Co. v. Anderson, 57 So 103, 3 
AlaApp. 424. 

Ky.—^Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356. 240 
Ky. 1 

N.Y.—Anderson v. Fidelity & Casual¬ 
ty Co of New York, 166 N.Y.S. 640, 
100 Misc. 411, modified on other 
grounds 170 NY.S. 431, 183 App. 
Div. 170, affirmed 127 N-E. 584. 228 
N.Y. 475. 

At conunoxL law, inability of a car^ 
Tier for want of room to carry a pas¬ 
senger in the vehicle used in the 
business of the earner was a justifi¬ 
cation of the earner in refusing to 
transport the proposed passenger and 
excused it from liability therefor.— 
Brumfield v. Consolidated Coach Cor¬ 
poration, 40 SW2d 356, 240 Ky. 1. 
Seats occupied or contracted for 
A earner, in case seats in a bus | 
are occupied or contracted for by 
other passengers, m accordance with 
reasonable rules and regulations gov- 
emmg the business, is justified m 
refusing to accept a prospective pas¬ 
senger.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky. 1. 

Accommodations and facilities dur¬ 
ing transit see infra § 645. 

11- Ky,—Brumfield v. Consolidated 
Coach Corporation, supra. 

N.Y—Anderson v. B*idelity & Casual¬ 
ty Co. of New York, 166 N.Y.S. 
640, 100 Misc. 411, modified on 
other grounds 170 NYS. 431, 183 
AppDiv. 170, affirmed 127 NE 584, 
228 N.Y 475 

10 CJ. p 643 notes 78, 79. 

Where train delayed by rain 

A railroad, whose trains from sta¬ 
tion at which plaintiff purchased tick¬ 
et were delayed by heavy rains, re¬ 
fusing to give plamliff transporta¬ 
tion in exchange for his ticket, such 
as was given through passengers, 
is not guilty of an unjust discrimina¬ 
tion.—FL Worth & D. C. Ry Co. v. 
Frazier, Tex.CivApp. 191 SW 808, 

12. Tex.—Ft. Worth & D C. Ry. Co. 

V Frazier, supra 
1 10 CLJ. p 644 note 80. 

Construction of statute 
A statute defining and prohibiting 
unjust discrimmaUon by railroads 
with respect to services rendered, as 
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affecting passengers is to be con¬ 
strued strictly and any doubt resolv¬ 
ed in favor of the railroad.—^Pt 
Worth & D. C. Ry. Co. v Frazier, 
TexCivJiLpp, 191 S.W. 808. 
Declaxatozy of common law 

A statute denouncing unjust dis¬ 
crimination with respect to railroad’s 
services, as respects passengers is 
declaratory of the common law, un¬ 
der which It IS an unjust discrimina¬ 
tion for a common carrier “to make 
or give any undue or unreasonable 
preference or advantage to any par¬ 
ticular person,” etc.—Ft. Worth & 
D. C Ry Co. V. Frazier, Tex Civ. 
App., 191 S.W. 808. 

N^ligent delay not diBcriminntlon 
A statute declaring it an unjust 
discrimination for any railroad to 
give any unreasonable pseference to 
any particular person, or to subject 
any traffic to an unreasonable delay, 
contemplates a delay caused by un¬ 
just discrimination, and not a mere¬ 
ly negligent delay—^Ft. Worth & D 
C. Ry. Co. V. Frazier, Tex Civ App., 
191 S.W. 808. 

13- N J.—Delaware, etc, R. Co v 
I Trautwein, 19 A. 178, 52 NJDaw 
169, 19 Am.S.R. 442, 7 LRJV. 435. 
N.C.—McNeill v. Durham, etc., R 
Co., 47 S.B. 765. 135 N C. 682. 67 
IjR-A 227, allowing rehearmg 44 
S.B. 34, 132 N.C. 510, 95 Am S R 
641. 67 1..R.A. 227. 

10 C.J. p 644 note 81. 

14u Ind.—^Indianapolis, etc., R Co 

V. Rmard. 46 Ind. 293. 

N.J.—State V. Delaware, etc, B Co 
2 A 803. 48 N.J.Law 65. 67 Am R 
543. 

15- Ga.—Gedfgia R., etc., Co. v 

Greer. 66 SE. 961. 7 GaJkpp 292. 
la Ga—Georgia R., etc., Co. v. 

Greer, supra 
10 C J. p 644 note 84. 

17- Ky.—Bogard v. Illinois Cent R 

Co. 139 S.W. 855. 144 Ky. 649. 36 
I-RA.N.S.. 337. 

Mass—Gerber v New York Cent B 
R. 192 N,E. 837, 288 Mass 318 
Mich—Meisner v. Detroit, etc. Perry 
Co, 118 N.W. 14. 154 Mich 545. 139 
Am-SR. 493, 19 L.R.A,NS. 872. 

13. Ky —^Reasor v. Paducah, etc.. 
Ferry Co, 153 S W. 22>, 152 Ky 
220. 43 L,-R.A..N S., 820. 

10 C J p 644 note 86. 
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misconduct have been such as to give rise to a fear 
of their repetition.^^ 

Discrimination on account of race or color. The 
obligation imposed by law on carriers of passengers 
to receive for carriage all properly behaved and 
otherwise unobjectionable persons that may apply 
and that have complied with all reasonable preced¬ 
ent reg^ations precludes the carrier from refusing 
an intended passenger on account of race or color.-® 

Private carrier. The duty resting on a common 
carrier to receive all who apply for passage does not 
rest on a special or private carrier.21 

b. What Persons May Be Refused Traji^oxta- 
tlon 

A carrier may refuse to carry as passengers persons 
who refuse to comply with its reasonable regulations, or 
who are likely to become obnoxious or dangerous to other 
passengers or interfere with the safe and convenient 
conduct of the carrier’s business. 

The duty to serve the public without discrimina¬ 
tion does not require a carrier to accept as passen¬ 
gers any and every one,-^ and does not prevent it 
from making and enforcing reasonable regulations 
so as to exclude from trains or other vehicles of 
transportation persons who, by reason of bad char¬ 
acter, or indecent conduct, or otherwise, are likely 
to render themselves obnoxious or dangerous to 
other passengers, or to interfere with the safe 
and convenient conduct of the carrier’s business, 
or persons who refuse or fail to comply with the 
carriers reasonable rules and regulations.^^ 

Intoxicated persons. A carrier of passengers is 


not bound to afford accommodations to persons, at 
least not vrithout an attendant, who are so intoxi¬ 
cated as to affect their conduct or to render them 
unable to care for themselves.25 Where, however, 
they are only slightly intoxicated, and shovr no 
signs that they will not conduct themselves proper¬ 
ly or take care of themselves, they cannot be re¬ 
fused transportation.^^ 

Persons infected with contagious diseases. A 
carrier of passengers is not under obligation to car¬ 
ry persons infected with contagious diseases whose 
presence would endanger the health of other pas¬ 
sengers.^^ 

Sick, feeble, infirm, and insane persons; neces¬ 
sity of attendant. While persons who are ill or af¬ 
flicted have a right to enter and travel on the con¬ 
veyances of a common carrier of passengers, never¬ 
theless the earner is not bound to accept as a pas¬ 
senger, without an attendant, one who, because of 
physical or mental disability, is unable to take care 
of himself, or is liable to require extra attention 
from the carrier or the passengers.-* The rule, 
however, canrrot be too ngorously enforced, and its 
application has been denied where the passenger 
has an attendant or has made provision for his own 
care;** and, where a person seemingly disabled is 
in fact able to travel alone without requiring extra 
care or attention, and this fact is known to the car¬ 
rier, it is bound to carry him.*® Thus, a carrier 
cannot absolutely refuse to transport an insane per¬ 
son, but may insist that he be properly attended and 
sufficiently restrained,*^ and may even refuse to 
receive an adjudged lunatic who is violent at the 


19- Ky.—Tiouisville, etc., R. Co. v. 
McNally. 105 SW. 124. 31 KyL. 
1357. 

10 C.J. p 644 note 87. 

2(k. Ky.—Brumfield v. Consolidated 
Coach Corporation, 40 SW.2d 356, 
240 Ky. 1. 

10 C J. p 646 note 5. 

Separate accommodations for races 
see infra § 645 

21. Wash.—^Lewis v. Bertero, 77 P. 
2d 786. 

22l Ill—Garlmski v. Chicago City 
Ry Co, 257 IlLApp 414 

23. Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S-W.2d 356 
240 Ky. 1. 

10 C.J. p 644 note 89. 

Kjection of persons objectionable as 
passengers see infra § 808. 

Rules and regulations of carrier m 
general see mfra §§ 570—577. 

aft, Tenn—Southern R. Co. v Mc- 
Nabb. 169 S.W. 757, 130 Tenn. 197, 
L.R.A.1915B 761. 

10 C.J p 645 note 90. 

Kjection for failure or refusal to 
comply with regulations see infra 
5 819. 


2& Mo —Abernathy v. Missouri 
Pac R. Co, App, 217 S.W. 568. 

10 C.J. p 645 note 91. 

Ejection of mtoxicated passenger 
see Infra § 808. 

26. Mo.—Abernathy v. Missouri 
Pac. R. Co., App., 217 S.W. 568 
10 C.J. p 645 note 92. 

This entire paragraph, as stated 
in Corpus Juris, has received judi¬ 
cial approval in Abernathy v Mis¬ 
souri Pac. R Co., MoA-pp., 217 S.W. 
568. 570. 

27- Ky.—Casteel v. American Air¬ 
ways, 88 SW2d 976, 261 Ky, 818 
—Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 
Ky. 1. 

10 C.J. p 645 note 93. 

2& Ark—^Yazoo & M V. R. Co. v. 
Littleton. 5 S.W.2d 930, 177 Ark. 
199 

Ky.—Casteel v. American Airways, 
88 S.W.2d 976, 261 Ky. 818. 

Miss.—^Yazoo & M. V. R. Co. v. 

O'Keefe, 88 So. 1. 125 Miss. 536. 

I 10 C.J. p 645 note 94. 
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Child of tead» years 

A carrier of passengrers is not re¬ 
quired to accept, unattended, a child 
of tender years needing special at¬ 
tention.—Yazoo & M. V R. Co. v, 
OKeefe, 88 So. 1. 125 Miss. 536. 
incompetent 

A carrier is not required to ac¬ 
cept as a passenger one without 
an attendant who is mentally inca- 
jiable of caring for himself.—Chi¬ 
cago. R. L & G. Ry Co v. Sears. 
Tex Com App., 210 S.W.- 684, revers¬ 
ing. Civ App., 155 SW. 1003. 

29. Ky.—Casteel v. American Air¬ 
ways. 88 S.W.2d 976, 261 Ky. 818. 
30- Miss.—^Illinois Cent. R Co. v. 
Smith, 37 So. 643, 85 Miss. 340, 107 
Am.S.R 293. 70 L RA. 642. 

Tenn.—Hogan v. Nashville Interur- 
ban R. Co., 174 SW. 1118, 131 
Tenn. 244. L.R.A1915C 788. Ann, 
Casl916C 1162. 

10 C.J. p 646 note 95. 

31. Ala—Hines v. Mmiard, 94 So. 

302. 208 Ala. 176. 

10 C J. p 646 note 96. 

Where person accompanied 

hy attencU»t ofEered her&elf as a 
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tune, although he is in the charge of attendants.32 
A blind person otherwise qualified cannot be re¬ 
fused passage on that ground alone,^^ but the car¬ 
rier may insist that he be accompanied by a compe¬ 
tent attendant,34 unless it has reasonable grounds 
to believe that he can travel alone.55 

Persons soliciting business in conflict or compe¬ 
tition zvith carrier. The carrier may exclude a per¬ 
son who wishes to travel on its line for the purpose 
of soliciting business in conflict or competition with 
that in w'hich the carrier is engaged, and may re¬ 
fuse transportation to such person, although he is 
willing to pay the usual fare charged to others.^® 
A competitor, however, as part of the general pub¬ 
lic, is entitled to transportation where such compe¬ 
tition IS not conducted on the trains or stations of 

the carrier 

Nonunion workingmen; danger of attack. A 
carrier may not exclude from its passenger cars 
nonunion ivorkingmen, on the ground that a mob of 
strikers may board the tram and injure other pas- 
sengers.^^ 

Waiver of grounds for refusal. Where at any 
time there is reasonable ground for refusing to re¬ 
ceive and to carry passengers applying for trans¬ 
portation, the carrier should then insist on such 
ground, if desirous of avoiding responsibility; if 
it does not do so, and receives the passengers, their 
baggage, and other property, its liability' will be the 
same as though no ground for refusal ever exist¬ 
ed and, moreover, it may contract specially to 
carry such persons.^® 


§ 539. On Freight and Special Trains or 

Cars 

A railroad, generally, is not required to carry pas¬ 
sengers on its freight or special trains or cars, unless 
it Is required to do so by statute or custom. 

Except where a railroad company is required by 
statute to transport passengers on freight trams,^i 
generally speaking, it has the right to refuse to car¬ 
ry passengers on its freight trains,^^ or, if it does 
receive them, to make such reasonable regulations 
as to the precedent purchase of tickets, or other 
conditions, as it may see fit.^^ Where, however, a 
company is accustomed to carry passengers on such 
trains, its duty, as a common carrier, to receive and 
to carry such persons as offer themselves is of the 
same character as in the case of its regular pas¬ 
senger trains.^^ Even if the company does not reg¬ 
ularly carry passengers on its freight trains, the 
acceptance of fare by the conductor from one who 
has entered the tram, or the sale of a ticket by an 
agent who assures the passenger that he can travel 
on such train, although there may be a reg^ation 
of the company prohibiting such travel, will impose 
on the company the customary liabilities of carriers 

of passengers>5 

Special trains or cars. A carrier is not bound to 
receive or transport passengers on special trains 
or cars running for the particular purposes of the 
carrier, and not for the convenience of the traveling 
public.^® 

§ 540. Remedy for Refusal of Transpor¬ 

tation 

a. In general 

b. Damages 


passenger, and showed no evidence 
of doing: violence, it is the carrier's 
duty to accept and carry her as a 
passenger, as long: as she shows no 
evidence of becoming: violent—^Hmes 
V. Mmiard, 94 So 302, 208 Ala 176. 
32 l Ga.—Owens v. Macon, etc, R- 
Co., 46 SE. 87, 119 Ga. 230, 63 L 
R.A 946 

10 C J. p 646 note 97. 

33. Mich.—Wilson V Detroit United 
R. Co.. 132 N.W. 762, 167 Mich. 
107. 118. 

Miss —Zackery v. Mobile, etc, R. 
Co. 21 So. 246, 74 Miss 520. 60 
AmS.R. 529. 36 L.R A 546. 23 So 
434. 75 Miss 746. 65 AmS.R. 617. 
41 L.RA- 385. 

Colo.—^Denver, etc., R Co. v 
Derry. 108 P 172. 47 Colo 584. 27 
DRA..NS. 761. 

10 CJ p 646 note 99. 

35- Miss.—^Illinois Cent. R. Co v. 
Smith. 37 So. 643, 85 Miss. 349, 107 
Am SR 293, 70 DRA. 642. 

10 C J. p 646 note 1. 


36. U S.—Barney v. D, R. Martm, 
C.CN.Y., 2 F.Cas No 1,030. 11 

Blatchf 233—Jencks v. Coleman. 
C.CRI, 13 P.Cas.No 7.258, 2 Sumn. 
221 . 

N.Y.—Barney v. Oyster Bay, etc, 
Steamboat Co, 67 N.Y. 301, 23 Am. 
R- 115, afiirmmg: 2 Thomps. & C. 
598. 

37- Ija—^Pord v. East Louisiana R. 
Co, 34 So 585, 110 La. 414. 

10 C J. p 646 note 3. 

38- Ill —Chicag:o, etc., R. Co. v. 
Pillsbury, 8 N E 803. 

39. U.S—Hannibal & St. J R Co 
V. Swift. Mo., 12 WalL 262. 20 
L-Ed. 423. 

10 CJ p 646 note 6. 

Acceptance by carrier g:eneraJIy see 
mfra § 561. 

40, Miss.—Yazoo & M V. R. Co. v. 
O'Keefe, 88 So. 1. 125 Miss 536 

Tex.—Chicago, R. I. & G. Ry Co 
V. Sears, ComApp. 210 SW. 684, 
reversmg, CivApp, 155 S.W. 1003. 
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Special contracts in general see in¬ 
fra §§ 615-621. 

41. Kan—^Jones v. Atchison, etc, 
R Co, 157 P 399, 98 Kan. 133 

10 C J p 647 note 7. 

42. Mo.—VThitehead v St. Louis, 
etc. R Co.. 11 S.W. 751, 99 Mo. 
263. 6 LR.A 409 

10 C J. p 647 note 8 

Status of persons riding on freight 
trams generally see infra § 552. 

43. Mich —Greenfield v. Detroit, 
etc. R. Co., 95 NW. 546, 133 Mich. 
557. 

Requiring ticket or permit on freight 
train generally see infra § 606 

44. Mo —Whitehead v. St. Louis, 
etc., R. Co. U SW. 751, 99 Mo 
263. 6 LR.A 409. 

10 C J. p 647 note 10. 

45i. Kan.—Kansas Pac. R. Co. v. 
Kessler. 18 Kan. 523. 

4& Ind.—Cleveland, etc., R. Co. v 
Wade. 48 NE 12, 18 IndApp. 346 

10 C.J. p 647 note 12. 
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a. In General 

The remedy of a person wrongfully refused carriage 
on the vehicle of a public or common carrier of passen¬ 
gers is an action for damages. 

The remedy of one who is wrongfully refused 
carriage on the vehicle of a public carrier of pas¬ 
sengers is an action for damages,^^ and in some 
jurisdictions this remedy is expressly prescribed 
by statute.^^ An agent of an intending passenger 
cannot complain of a earner’s refusal to render 
service, as the right to such service is in the intend¬ 
ing passenger^^ 

Jurisdiction and venue. Under a statute provid¬ 
ing that in all cases where any person, firm, or cor¬ 
poration shall commit trespass, or do an 3 rthing for 
which an action for damages lies, or where any cor¬ 
poration shall fail to do anything for which an ac¬ 
tion for damages lies, such person, firm, or corpo¬ 
ration may be sued in the jurisdiction where such 
damage is done or trespass is committed, or at the 
domicile of such person, firm, or corporation, an 
action against a carrier for refusal to transport 
may be brought in the jurisdiction where such re¬ 
fusal occurred, and does not necessarily mean the 
jurisdiction in which the party injured actually was 
at the time he was injured.^® 

Pleading. In declaring against a earner for re¬ 
fusing to carry, plaintiff must aver that he offered 
or was ready and willing to pay fare,5i as well as 
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other facts necessary to constitute his cause of ac- 
tion.®2 

Evidence. The burden is on the carrier to jus¬ 
tify its refusal to accept as passengers those ’who 
properly apply by showing the existence of the spe¬ 
cial facts warranting such refusal.*3 The admissi¬ 
bility of evidence is governed by the ordinary rules 
regulating admissibility of evidence in civil ac- 
tions.5^ 

Trial. The reasonableness or unreasonableness 
of a refusal to carry a particular person is ordina¬ 
rily a question for the jury;®5 and where there is 
evidence to support the allegations of the complaint 
it is proper to refuse a nonsuit.®® The verdict and 
findings in such an action are governed by the rules 
applying to verdicts and findings in civil actions 
generally.®*^ 

b. Damages 

The measure of damages is the actual loss or dam¬ 
age sustained by the intending passenger, including dam¬ 
ages for mental suffering and humiliation, and exemplary 
or punitive damages where the carrier has acted willfully 
or with violence or bad faith. 

General or special damages may be recovered for 
a carrier’s refusal to carry a person as a passen¬ 
ger,®® and such damages consist in compensation 
for the actual loss or damage sustained by the in¬ 
tending passenger; this may include, speaking gen¬ 
erally, the expense of reaching his destination by 
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47- Ala—^Louisville & N. R. Co. v 
Frizzle, 108 So. 615, 21 Ala.App 
354, certiorari denied 108 So. 616, 
214 Ala. 688 
10 C.J p 647 note 13. 

TkSL-w applicable 

In absence of statute, common law 
must be looked to for applicable 
law. with respect to damages against 
carrier for refusing to accept pas¬ 
senger —^Brumfield v. Consolidated 
Coach Corporation, 40 S W.2d 356, 
240 Ky. 1. 

Person to purchase ticket 

A carrier refusing to leceive, as 
passenger, a person qualified to pur¬ 
chase a ticket, without a sufficient 
excuse, is liable to an action for 
damages.—^Brumfield v Consolidated 
Coach Corporation. 40 S.W.2d 356, 
240 Ky. 1 

Bight enforced by action, and not by 
Vi et amois 

Out of the carrier's duty to carry 
sprmgs a license to every person, 
havmg no notice to keep off, to go 
on the earner’s conveyance; but 
with such notice, the license is with¬ 
drawn, and, whether nghtful or 
wrongful, such right cannot be en¬ 
forced VI et armis; the remedy of 


a person so aggrieved is by action 
—^North Chicago St. R Co. v. Olds, 
40 IllApp 421—^10 aj p 647 note 
15. 

48- Tex.—^Pans, etc., R. Co v. Rob¬ 
inson. 114 S.W. 658, 53 Tex.Civ. 
App 12. 

10 C J p 647 note 14. 

49- U S.—Atchison, etc, R. Co. v 
Tiedt, Ill., 196 F. 348. 116 C.C.A 
168, 40 L-RA.,N.S.. 848. 

50u La.—O’Brien v. Delta Air Cor¬ 
poration, 178 So. 489, 188 La. 911. 
Where mother made contract in 
California for carnage of minor son 
from Shreveport, La., to California 
m one of corporation’s regular pas¬ 
senger planes, and corporate agents 
in Shreveport refused to carry son 
as agreed, mother under statute 
could maintain action for ^^mng^es 
m Shreveport instead of place of 
corporation’s domicile, notwithstand- 
mg mother was residmg in Califor¬ 
nia at time of breach of duty, since 
place where corporation was to be- 
grm to carry out contract and where 
breach occurred was Shreveport, 
which fixed venue—O’Brien v. Delta 
Air Corporation, 178 So. 489, 188 La-j 
911. I 


51. Mich —Day v. Owen, 5 Mich. 
520, 72 Am.D. 02. 

52. SC-—Kibler v. Southern R. Co., 
41 S.E. 977, 64 SC. 242. 

10 C J. p 648 note 18. 

53u Ark—St. Louis, etc. R. Co. v 
Laurence. 153 S.W. 799. 106 Ark. 
544 

54L Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W 2d 356, 
240 Ky 1. 

10 C.J. p 648 note 20. 

Oral mle of hns company, with 
respect to the reservations of seats, 
is admissible in an action for dam¬ 
ages for a refusal to accept a pas¬ 
senger —^Brumfield v. Consolidated 
Coach Corporation. 40 S.W 2d 356. 
240 Ky. 1 

55. Miss.—^Illinois Cent. R. Co. v 
Smith, 37 So. 643. 85 Miss. 349, 
107 AmS-R. 293, 70 L.R.A. 642. 

10 C J. p 648 note 21. 

56. SC-—Kibler v. Southern R. Co., 
41 S.E 977, 64 S.C 242. 

57- Ark.—St. Louis, etc. R. Co. v. 
Dare. 138 S.W. 1009, 99 Ark. 486. 

10 C.J. p 648 note 23. 

58- Ga.—Gleorgia R., etc, Co. v. 
G^eer, 66 S.EL 961. 7 Ga.App. 292. 
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another means, hotel expenses incurred by the de- 
la 3 \ and any actual loss sustained in matters of 
business as the direct and necessary consequence of 
the carrier's failure to carry him,®^ and may also 
include the cost of the passenger’s ticket,®® on his 
offering to surrender it,®^ and something for the 
indignity, vexation, and disgrace to which the per¬ 
son has been subjected.®^ 

Punitive or exemplary damages may be recovered 
in addition to actual damages, where the carrier’s 
refusal is willful or accompanied by violence or bad 
faith;®® but not where the element of willfulness, 
wantonness, or bad faith is lacking.®^ In some ju¬ 
risdictions a railroad company can be held liable 
for exemplary damages only where it has ratified 
the malicious acts of its agents in failmg or refus¬ 
ing to carry a passenger.®® 

§ 541. Stenlingr Ride as Criininal Offense 

stealing or attempting to steal a ride on a carrier's 


13 G.J.S. 

conveyance, under some statutes, constitutes a penaF 
offense. 

Statutes varying somewhat in their provisions 
have been enacted in some states, the effect of 
which is to make it an indictable offense to steal, or 
to attempt to steal, rides on the cars of a railroad 
company,®® such as by knowingly and willfully pro¬ 
ceeding on a train beyond the point to which he had 
paid his fare, with the intent to avoid the payment 
of the additional fare.®^ It is within the power of 
the legislature to enact statutes of this character 
as a measure conducive to the public safety, and 
this is so whether or not the ride so “stolen” is the 
subject matter of larceny.®® One who openly enters 
and remains in a car with no intent to pay his fare 
is not guilty of attempting to steal a ride,®® On 
the other hand, if one conceals himself on a tram 
or in a car to avoid paying his fare, he is gmity of 
attempting to steal a ride if removed before the 
journey begins,^® and of actually stealing a ride 
if he remains in the car until after the journey has 
commenced and it is no defense that he was un- 


GARBIEES 


59, Ala.—^Louisville & N. R. Co. v 
Frizzle. 108 So 615, 21 Ala-App 
354, certiorari denied 108 So. 616, 
214 Ala. 688. 

Ind—^Pittsburgrli. G., C & St. Zu Ry 
Co. V. Friend, 143 NE. 879, 194 
Ind. 579, overruling rehearing 142 
N.E. 709. 194 Ind. 579. 

10 CJ. p 648 note 26 

Additional cost and expense may 
be recovered by a wrongfully re¬ 
jected passenger.—Louisville & N. R. 
Co. V. Frizzle, 108 So. 615, 21 Ala- 
App. 354, certiorari deniiid 108 So. 
616, 214 Ala. 688. 

llsi.-niji|res held not excessive for 
wrongful rejection of bndal couple 
in presence of bridal party from 
train, requiring them to tabe later 
tram.—^Louisville & N. R. Co. v. 
Frizzly 108 So. 615, 21 Ala-App. 354, 
certiorari denied 108 So. 616, 214 Ala. 
6S8. 

Damages for: 

Breach of contract of transporta¬ 
tion see infra §§ 669-675 
Wrongful ejection see mfra §§ 
846-S54. 

GO. Ark.—St. Louis, etc., R. Co. v. 

Dare. 138 S.W. 1009, 99 Ark. 486. 
Ky—Chesapeake, etc, R. Co. v 
Gatewood, 159 S.W. 660, 155 Ey 
102 . 

S.C.—Caldwell v Atlantic Coast Line 
R. Co., 55 S.E. 131, 75 S.a 74. 

61. Ark.—St. Louis, etc, R. Co. v. 
Dare. 138 S.W. 1009. 99 Ark. 486. 

62. Ala.—^Louisville & N R. Co v. 

Frizzle, 108 So. 615, 21 AlaApp. 
354, certiorari denied 108 So. 616, 
214 Ala. 688. I 

10 C J. p 648 note 29. j 


63. S.C.—-Vlasservitch v. Augusta, 
etc., R Co, 67 SE 306, 85 SC. 
291 

10 C.J. p 648 note 30 
Exemplary damages for: 

Breach of contract of transporta¬ 
tion see mfra § 674. 

Wrongful ejection see infra § 853 

64. Ky—Chesapeake, etc., R. Co v. 
Gatewood, 159 S.W. 660, 155 Ky 
102 . 

10 C.J. p 649 note 31. 

65. Tex.—^Townsend v. Texas, etc, 
R. Co.. 88 S.W. 302. 40 Tex.Civ 
App. 71. 

6& Tex.—^Daugherty v. Slate, 56 S. 

W. 620. 41 Tex.Cr. 661. I 

10 CJ. p 642 note 66. 

Xndictment 

The indictment should allege the 
name of the person in charge of the 
tram or that his name could not hy 
reasonable diligence be ascertained 
by the grand jury.—Daugherty v 
State, 56 S.W. 620. 41 Tex.Cr- 661— 
10 CJ. p 642 note 66 tal. 

Proof 

Under a statute making it an of¬ 
fense to trespass on railroad trains, 
it IS necessary to prove a trespass 
contrary to the rules of the railroad 
company, and an intention to ride 
without paying a fare.—^Bums v. 
Jagmetty, 90 A. 1050. 86 N.J.Law 23 
—10 aj. p 642 note 66 [bj. 

67- N.J —^Mallery v. Erie R. Co., 92 
A. 371. 86 N.JLaw 210 

68- Ga.—^Pressley v. State, 45 S.E. 
395, 118 Ga. 315. 

69. Ga.—^Mack v. State. 46 SE. 437. 
119 Ga. 352. 

70. Ga.—Mack v. State; supra. 
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7L Ga.—^Brazzell v. State, 4g S.E. 

837, 119 Ga. 559. 

10 C J. p 643 note 70. 

Grist of offense is the fraudulent 
concealing of one's self in the car 
of a railroad company for the pur¬ 
pose of stealing a ride and to es¬ 
cape payment of fare.—Dixon v. 
State. 107 S.B 777, 2T GaApp. 228. 

Snflicienoy of pleading 

An accusation charging that de¬ 
fendant fraudulently concealed him¬ 
self in the car of a railroad com¬ 
pany to avoid payment of fare, and 
stole a nde on such tram while so 
concealed without paying fare there¬ 
for, sufficiently and substantially 
charged the substance and spirit of 
the offense, and was not subject tO' 
a demurrer on the ground that it 
failed to state that defendant con¬ 
cealed himself from the conductor 
or tram authorities —Dixon v. State, 
107 S.E.. 777. 27 Ga.App. 228. 

I Snfficieiicy of evidence 

Evidence showing that defendant 
rode on a tram m a box car with¬ 
out paying fare, but not showing 
that he was concealed, or was m the 
box car for the purpose of stealing 
a ride or to escape paying his fare, 
or that he concealed himself from 
the tram authorities or was riding 
on the tram without their knowledge 
or consent, or that they had any¬ 
thing to do with his arrest or prose¬ 
cution, and not even showing with 
certainty that the car belonged to 
the railroad company rather than a 
circus, of which defendant was an 
employee, would not support a con¬ 
viction—^Dixon V. State, 107 S.E. 777,. 
27 Ga-^pp. 228. 
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der the influence of liquor.^2 Qne wlo leaves a car 
without paying his fare before rcachng the trans¬ 
fer point and boards a car on the continuing line 
where he pays his fare is guilty of an evasion of 
fare within a statute prohibiting persons from leav¬ 
ing cars without having paid the fare for the dis¬ 
tance traveled.^^ 

An ordinance fixing a rate for Mre of hacks, 
etc., and imposing a fine or imprisortment for refus¬ 
al to pay such rate, is within the legislative author¬ 
ity of a muniapality authorized to regulate such 
conveyances.^^ 

§ 542. ■ Boarding Car While in Motion 

Boarding a car while in motion, unauthorizedly or 
with the intent to obtain transportation aurreptitiously, 
is an offense under some statutes. 

One who steps on a car while m motion, in good 
faith intending to become a passenger, is not guilty 


of violating a statute making it a misdemeanor for 
a person to get on a train while in motion to obtain 
transportation thereon as a passenger, as such stat¬ 
ute applies only to a person seeking to board a car 
or train unauthorizedly, or intending surreptitiously 
to obtain transportation as a passenger.^® 

§ 543. Other Offenses 

Under some enactments it is an offense for a pas¬ 
senger to hang from the outside of a street car; or for a 
person to ride on a transfer or pass issued to another. 

Under some enactments it is an offense for a pas¬ 
senger to hang from the outside of a street car;'® 
or for a person to ride on a railroad pass issued to 
another.^7 Under an ordinance making the use of 
a street car transfer by a person other than the one 
to whom it was issued an offense, payment of a 
street car fare with a transfer issued to another 
constitutes a "use’* in violation of such an ordi- 
iiance.7® 


2. Who Abe Passengebs 


§ 544. In General 

A passenger, in a legal sense, generally. Is one who 
travels in a public conveyance by virtue of a contrac:t, 
express or implied, with the carrier, as to the payment 
of fare or that which is accepted as equivalent therefor. 

As Stated in Corpus Juris, which statement has 


been approved in subsequent decisions,^® it is diffi¬ 
cult to lay down a comprehensive definition of the 
word “passenger," or to exhaust in a single state¬ 
ment all the possible circumstances under which the 
relation of carrier and passenger may existand, 
although a definition often given is that a passen- 


TO- Ga.—Brazzell v. State, 46 S-E 
837, 119 Ga. 559. 

73. Mass.—Com. v, Jones, 54 N.E. 
869. 174 Mass. 401. 

10 C.J p 643 note 72. 

Fraud or evasion of fare generally 
see supra § 560 

74. Ala.—^Bray v. State, 37 So. 250, 
140 Ala. 172. 

75. N.T—East v. Brooklyn Heights 
R. Co., 88 N.B. 751, 195 N.T. 409, 
23 L.RA.J^S., 513 

va. Ind.—Frank Bird Transfer Co 
V. Morrow, 72 N.E. 189, 36 Ind. 
App. 305. 

Ozvii'na«ce held hiapplicable to snni- 
mer cars 

An ordinAnce Tnalring it unlawful 
for any person to hang from the 
outside of a street car, which ordi¬ 
nance was passed when the only 
cars m operation were drawn by 
horses, is inapplicable to summer 
cars subsequently operated by elec¬ 
tricity, arranged with seats ruimiiLg 
crosswise, with a footboard n^nning 
lengthwise of the car. used as a 
step or platform for the accommo¬ 
dation of passengers.—^Frank Bird 
Transfer Co. v. Morrow, 72 N.JE, 189, 
36 IndJl^pp. 305. 

*77, Tex.—^Lieach v. State, 189 S.W 
733, 80 Tex.Cr. 376. 


HvLd.eiice 

(1) In a prosecution for nding on 
tie railroad pass of another, testi- 
moxiy of the railroad’s auditor, that 
defendant. had previously ridden on 
tie pass, is admissible on the ques- 
tnii of identity to show the number 
of times witness had been with de¬ 
fendant and his opportunity for rec- 
ogmition, and should he hmited to 
tie purpose for which it is intro¬ 
duced—^Leach v. State, 189 S.W. 
7SX, SO Tex.Cr. 376. 

(2) The auditor may also testify j 
tia-t he had seen defendant previons- 
Ir to the offense, if defendant show¬ 
ed that the auditor did not know 
him.—^Leach v. State, supra. 

C3) Testimony of the auditor, that 
the pass was used on certam trips 
and certain dates other than that 
charged, is inadmissible, since if de¬ 
fendant did nde on the pass on such 
tnps on such ^tes, it would not 
serve to identify him m relation to 
the offense charged.—Ijeach v. State, 
aupra. 

Using pass forbidden by law as of¬ 
fense see infra § 623. 

78. Minn.—City of St. Paul v. Rob¬ 
inson. 152 N.W. 777, 129 Afiim- 383. 

ALctaal attempt to use transfer is 
to constitute the offense, 
i md hence the offense is not commit-^ 

1047 


ted merely by the purchase of the 
transfer.—City of Chicago v. Taub. 
150 IlLApp. 611. 

Evidence held snffif^ent to simtain 
conviGtio]i. 

Minn.—City of St. Paul v. Robinson, 
152 NW. 777, 129 Minn. 383. 
Penalty for unlawfully selling or 
buying transfer see infra § 650 
78- Ky.—Chesapeake db O. Ry. Co. 

V. Mollett. 270 S.W. 26. 27. 207 Ky. 
745. 

Mo.—State v. Rector, 40 S.W2d 639. 
641. 328 Mo. 669. 

N—McCarron v. Erie R- Co., Sup., 
159 A. 807. 

80L Iowa.—Puckett v. Failthorpe, 
223 N.W. 254, 207 Iowa 613—Web¬ 
er V. Chicago, etc., R. Co., 151 N. 

W. 852, 175 Iowa 358, Li.ILA.19l8A 
626 

Neb.—Woolsey v. Chicago, B. & Q 
R. Co., 58 NW. 444, 39 Neb 798, 
25 79. 

10 C.J. p 610 note 6. 

'Tt is not easy to construct a defi¬ 
nition of the term l>assenger,* which, 
on the ene hand, will accurately in¬ 
clude all persons entitled to the 
rights of passengers, and, on the 
other, exclude those who are not.*’— 
Rawlings v. Wabash R. Co., 71 S. 
W. 534. 97 MoJipp. 515. 

"Just what constitutes the rela¬ 
tionship of carrier and passenger 
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g'er, in a legal sense, is one who travels in some 
public conveyance by virtue of a contract expressed 
or implied, with the carrier, as to the payment of 
fare or that which is accepted as equivalent there- 
for,^i this definition, like some others which have 
been made, does not comprehend all possible situ¬ 
ations for, ordinarily, every person not an em- 
plo 3 ree, who is carried by the express or implied 
consent of the earner on a conve\'ance usually em¬ 
ployed in the carriage of passengers, is presumed to 
be lawfully on it as a passenger.®- 

One riding in a private car may be considered as 
a passenger of the railroad company to whose train 


the car is attachedbut this does not apply to one 
riding in a private car which is moved under a con¬ 
tract by which the employees of the railway com¬ 
pany become special employees and act under the 
orders and directions of the person ownmg the 
car.®^ 

Passenger in private vehicle. One riding in a 
private vehicle, such as a motor vehicle, driven by 
the owner or his chauffeur, is a passenger for hire 
ivhere he renders compensation therefor, either by 
a pecuniary benefit to the motorist, or by a non- 
pecuniary benefit directly related to the transporta¬ 
tion.®® 


has been a subject of much discus¬ 
sion by the courts m recent years, 
and the conclusions reached are not 
entirely harmonious.”—W illiams v 
Union Switch & Sigrnal Co, 158 N W. 
901, 902, 37 S.D. 423. 

ai- Ala —Continental Life Ins. Co 
V Kewman, 123 So 92, 23 Ala.App 
203, reversed on other grounds 123 
So. 93. 219 Ala. 311. 

Iowa—^Puckett v. Pailthorpe, 225 N. 
W. 254. 207 Iowa 613—^Pitzgibbon 

V. Chicagro & N. W. Ry. Co., 79 N 

W. 477 108 Iowa 614 

Pa.—Berkebile v. Johnstown Trac¬ 
tion Co, 99 A. 871, 255 Pa. 310. 

10 CJ p 610 note 7. 

deflnitlona 

(1) “One who. for hire, has taken 
a place m a public conveyance for 
the purpose of being transported 
from one place to another.” 

Ill —^De Ua Vergne Refrigerating 
Mach. Co. V. McLeroth, 60 IllA.pp 
529. 534. 

Ohio.—^Hogans v. Columbus, 14 Ohio 
NP.N.S., 33, 38. 

(2) “A person whom a railway, in 
the performance of its duty as a 
common earner, has contracted to 
carry from one place to another 
place for a valuable consideration, 
or whom the railway, in the course 
of the performance of that contract, 
has received at its station, or m its 
car, or under its care.”—Schepers 
V. Union Depot R. Co, 29 S.W. 712, 
713, 126 Mo. 665—10 C.J. p 610 note 
7 [a] (3) 

(3) “A person who undertakes, 
with the consent of the carrier, to 
travel in a conveyance provided by 
the latter, otherwise than in the 
service of the carrier as such.” 
Colo.—^Denver, S P. & P Ry. Co. v. 

Pickard. 6 P. 149, 152, 8 Colo. 163. 
Mo—^Berry v Missoun Pac. Ry. Co., 
25 SW. 229, 233, 124 Mo 223. 

10 CJ p 610 note 7 [a] (1). 

(4) “One who enters the vehicle 
of a earner with the intention of 
paying ih money the usual fare for 
his transportation, or is supplied 
with a ticket or pass entitlmg 


to nde to a given point.”—^Holt v ; 
Hannibal & St. J R. Co., 74 S.W. j 
631. 633, 174 Mo. 524. j 

10 C.J. p 610 note 7 [aj (4). 

In gf»wet-ii terms 

(1) “A passenger may be said 

- . . to be any person whom the 

earner is, as carrier, transpoi ting.” 
—^Norfolk & W. R. Go. v. Tanner, 41 
S.E. 721. 722. 100 Va. 379. 

(2) A passenger is “a person who 
travels in a public conveyance, as 
a railway car or steamship; one ear¬ 
ned for fare by a common carrier.” 
—State V. Rector, 40 S.W-2d 639, 641, 
328 Mo 669. 

82. Ga.—Georgia, etc, R. Co. v. 
Tapley. 87 S.B 473, 144 Ga. 453, 
L.RA.1916C 1020. 

Iowa.—^Puckett v. Pailthorpe, 223 N. 

W. 254, 207 Iowa 613. 

Tex —^International-Great Northern 
R. Co v liucas. CivApp., 70 SW. 
2d 226, reversed on other grounds 
99 S.W2d 297, 128 Tex. 480. opin¬ 
ion corrected 100 S.W.2d 97, 128 
Tex 480. 

Txanspoxtiiig contractor 

Where a railroad company, under 
a contract with a grading contractor, 
IS required to furnish transportation, 
such contractor is a passenger, al¬ 
though riding on a motor car.—In¬ 
ternational-Great Northern R. Co. v 
Lucas, CivA.pp., 70 SW2d 226, re¬ 
versed on other grounds 99 S.W 2d 
297, 128 Tex. 480, opinion corrected 
100 S.W2d 97, 128 Tex 480 
Presumption as to the relation of 
earner and passenger generally 
see infra § 764. 

83L Pa —^Liackawann», etc., R Co. 
V. Chenewith, 52 Pa. 382, 91 Am. 
D 168. 

10 C.J p 611 note 9. 

84w U S —Clough V. Grand Trunk 
Western R Co., Mich, 155 P. 81, 
85 CC.A. 1, 11 L,RA,NS, 446 
Employees of others earned under 
contract with carrier as passenger 
generally see infra § 547. 

85- Cal—Haney v Takakura. 37 P 
2d 170, 2 Cal App 2d 1, amended 38 
P.2d 160, 2 CaxApp.2d 1 . 
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Mass.—Woods v. Woods, 3 NE2d 

837. 

Va—Poole V. Kelley, 173 SE 537, 

162 Va. 279—Garrett v H*»Tnniack. 

173 S E. 535, 162 Va 42. 

Wash.—^Lewis v. Bertero, 77 P.2d 

786. 

Motorist’s promise to pick up a.n- 
other iu response to request by the 
latter’s son, who stated he would 
“fix it up” with the motorist, is a 
contract to receive pay for carnage, 
notwithstanding no definite amount 
is stated, since the fair value of his 
services would he recoverable — 
Blanchette v. Sargent, 173 A. 383, 87 
NH 15. 

Coutnhntiou to expenses of oper¬ 
ation of motor vehicle, such as for 
gasoline, oil, and garage charges, 
does not constitute payment for 
transportation, so as to constitute 
the contributor a passenger while 
riding in the vehicle —Olefsky v. 
Ludwig, 272 N.Y.S. 158, 242 App. 
Div 637. 

Occupant not passenger 

An occupant of an automobile 
driven by the owner is not “pas¬ 
senger for hire” where he had not 
paid or expected to pay for trans¬ 
portation, and the owner had not 
received or contracted with occupant 
or others to receive pay for occu¬ 
pant’s carriage—Walker v- Lloyd, 
Mass., 4 NE2d 306. 

Services 

(1) One riding in another’s auto¬ 
mobile, driven by the owner, to city 
for purpose of assisting him in mar¬ 
keting oranges at his request is not 
a “guest,” but a passenger “render¬ 
ing compensation ”—Haney v. Taka- 
kura, 37 R 2d 170, 2 Cal App 2d 1, 
amended 38 P2d 160, 2 Cal.App 2d 1. 

(2) Where truck driver who con¬ 
tracted to transport plaintiff’s goods 
asked plaintiff to ride along in order 
to direct him as to route, which 
plaintiff did, services rendered by 
plamtiff were sufficient consideration 
for contract of carriage—^Lerma* v. 
Flores, 60 P.2d 546, 16 CalApp.2d 
128. 
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§ 545. Necessity of Contract 

The relation of carrier and passenger is dependent 
on the existence of a contract of carriage, express or im¬ 
plied, between the carrier and the passenger. 

The relation of carrier and passenger is depend¬ 
ent on the existence of a contract of carnage, ex¬ 
press or implied, between the carrier and the pas¬ 
senger, made either by themselves^® or by their re¬ 
spective agents.®^ It is the existence of such a con¬ 
tract which distinguishes a passenger from a li¬ 
censee, a trespasser, or an employee of the carri¬ 
er,®® an employee of a sleeping car company,®® and 
other persons riding in the carrier’s vehicles.®® A 
mere contract for future transportation does not of 
itself create the relation of carrier and passenger, 
where the person so contracting has not placed him¬ 
self under the care of the earner sCs passenger.® ^ 

§ 546. Cameras Employees 

A carrier's employee, who is on the carrier’s prem¬ 
ises, or is being transported on the carrier's vehicle in 


connection with his services as employee, is generally 
regarded as not being a passenger; but generally he is 
regarded as a passenger where he is being transported 
on such vehicle for his own pleasure or convenience. A 
passenger rendering casual service on a^train does not 
lose his status as passenger. 

It is evident that the liability of the carrier for 
injuries to passengers is different from that of an 
employer with reference to injuries to employees in 
its service 9® Therefore, the rules of a carrier's 
liability as to passengers do not apply to employees 
in the operation of the cars or other vehicles in 
which passengers are being transported,®® or to 
others in the employ of the company.®^ Employees 
of the carrier who are being carried back and forth 
to and from their work, whether on construction 
trains or passenger trains, or in other vehicles of 
the carrier, and although they have no connection 
with the operation of the tram and are carried out¬ 
side of the hours of employment for which they 
are paid, without the payment of fare, are general¬ 
ly not to be considered as passengers;®® and this is 


TransactLon. lield not gratuitous 
If object of transporting plaintiffs 
in automobile driven by automobile 
salesman was pecuniary profit to de¬ 
fendant, transaction was not “gra¬ 
tuitous,” although defendant actual¬ 
ly received no pecuniary benefit — 
Foley V. McDonald, 185 N.E. 926. 
283 Mass. 96. 

Use of garage as consideratioiL 

Relation of passenger for hire 
arises where passenger for consid¬ 
eration agrreed to give motorist use 
of her garage, rent free, and motor¬ 
ist agreed to take passenger and her 
husband to ride on certain days 
as might he reasonably agreed on 
during motorist’s use of garage.— 
Chooljian v Nahigian; 173 N.B. 511, 
273 Mass. 396. 

Pellow employee’s cmr 

A person who pays for transpor¬ 
tation to and from the place of his 
employment in a fellow employee's 
automobile is a “passenger for hire.” 
— ^Lewis V. Bertero, Wash., 77 P.2d 
786. 

86- U S.—^Fels v. East St. Liouis & 
S. Ry. Co. C.CA.MO.. 275 F SSI- 
Purple v Union Pac. R Co., Kan. 
114 F 123, 51 C.CA. 564, 57 L. 
R A 700 

Ala —^Birmingham Electric Co. v 
Maze. 166 So. 50 231 Ala. 539— 

Broyles v. Central of Georgia Ry. 
Co. 52 So. 81, 166 Ala. 616. 139 
Am S R 50. 

Ga—Payne v. Allen. 116 SE 640, 
155 Ga 54, reversing 110 S E. 345, 
28 GaApp. 8, conformed to 116 S. 
E. 642, 30 GaJVpp. 80. 

Ill.—Todd V. Louisville & N. R. Co., 
113 N.E. 95. 274 IlL 201, L-RA. 
1916P 543. • J 


Ky —^Bales v Louisville & N R 
Co., 200 S.W. 471. 179 Ky. 207. 
Minn —^Roberts v. Northwest Air¬ 
lines. 275 NW. 410 
Mo —^Banks v Kansas City Rys Co , 
217 S.W. 488. 280 Mo. 227—Thom¬ 
as V. St. Louis-San Francisco Ry. 
Co, App, 293 S.W. 1051. 

Ohio—^Hogans v. City of Columbus, 
14 Ohio N.P..N S., 33. 

Tex.—^Lee v. Baker, Civ.App., 251 S. 
W. 580- 

10 C.J p 611 note 11- 

This rule, as stated in Corpus 
Juris (1) Has been judicially ap¬ 
proved.—^Birmingham EHectric Co v. 
Maze, 166 So. 50, 51, 231 Ala. 539 

(2) The entire section, as stated 
m Corpus Juris, has received judi¬ 
cial approval.—Chesapeake & O Ry. 
Co V. Mollett, 270 S.W. 26, 27, 207 
Ky 645. 

Xt differs from contract in ordi-l 
nary relations of parties to each 
other, in that it is a contract which 
a common carrier is not at liberty to 
decline to make, where the would-be 
passenger has brought himself with¬ 
in the requirements entitling him to I 
ask of It the service of carnage, 
and he does in fact ask it.—Virginia 
Ry & Power Co. v. Arnold, 92 S E. 
925, 121 Va. 204. 

87- Tex.—Gul;]^ etc., R Co. v. Wil¬ 
son, 15 SW. 280, 79 Tex. 371. 23 
Am.SR 345, 11 L.RA. 486. 

10 CJ. p 611 note 12. 

88. Ky.—Chesapeake & O. Ry. Co. 
V. Mollett, 270 SW. 26. 27. 207 Ky. 
645. 

10 C J p 611 notes 13-15. 

Carrier's employee as passenger gen¬ 
erally see mfra § 546. 
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89- D.C —Hughson v. Richmond, 
etc, R Co., 2 App D.C, 98. 

Employee of sleeping car company 
as passenger see infra § 547. 

90- Minn—Gradin v. St. Paul, etc., 
R Co.. 14 NW. 881. 30 Mmn. 217. 

91. Conn—^Donovan v. Hartford St- 
R Co.. 32 A. 350, 65 Conn. 201, 29 
L.RA. 297 

92- N C.—Gardner v. XX. S Railroad 
Administration, 118 S.E. 848, 186 
NC 64. 

10 C.J. p 633 note 79. 

93. Mass —Gillshannon v. Stony 

Brook R Corp, 10 Cush. 228 

94^ Tex.—Schaff v. Bourland, Civ. 

App., 266 S.W. 843. 

Rai'iToad guard, hired for strike doty 
Where railroad guard was hired 
for strike duty, and on pay roll as 
such, and after arriving at point 
where strike was in progress, and 
while going to waiting room to get 
instructions, told strike moh his 
business and what he was there for, 
he was not entitled to that high 
degree of care for his protection 
from mob required of public earner 
for protection of its passengers.— 
Schaff V. Bourland, TexCiv~App., 266 
SW. 843. 

95- U S.—^Maryland Dredging & 
Contracting Co v. State of Mary¬ 
land, C.CA.Md., 262 F. 11, modi¬ 
fying, D.C., State of Maryland v. 
Baltimore & O. R Co., 254 F. 720- 
Ga.—^Tharp v. Central of Georgia 
Ry. Co. 121 SE 592, 31 Ga-App. 
59S. 

Pa —Knorr v. Central Railroad of 
New Jersey. 110 A. 797. 268 Pa. 
172, certiorari denied Central R 
Co. of New Jersey v. Knorr, 41 S. 
Ct. 15. 254 U.S. 644. 65 LEd. 454. 
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also true of an employee who voluntarily rides on 
a train to his work, without payment of fare, and 
without any arrangement in regard thereto with 
the company,®® or who uses a vehicle of the com¬ 
pany, on his private business, with the company's 
permission,®^ or of employees who borrow a car 
and engine without the company’s consent for their 
own purpose.®* 

However, as it is customary to g^ve free trans¬ 
portation, as an ordinary passenger, to employees as 
a part of the consideration for their sen'ices, it has 


been held that an employee so riding, not for the 
purpose of rendering any service, and not rendering 
any service on the train, or connected with any 
such service, but for his own pleasure or advan¬ 
tage, even though continuing all the while in a pop¬ 
ular sense in the employment of the company, is a 
passenger,®® as where the employee is given, in 
addition to his wages, tickets or passes which enti¬ 
tle him to ride to and from his work, he is, while 
riding on such tickets, a passenger to whom the ear¬ 
ner owes the same duty as to other passengers,^ un- 


S.D.—Williams v. Union Switch &j 
Signal Co., 15g N.W. 901. 37 S.D. 
423. I 

10 C J. p 633 note 81. 

"Bale may he stated, in. another 
way, which is that railroad em¬ 
ployees while being transported over 
the road as an incident of. or in 
immediate connection with, their em¬ 
ployment or as a part of their con¬ 
tract of service are not to be re¬ 
garded as passengers, but as em¬ 
ployees merely.”—^Bernard v. Michi¬ 
gan United Traction Co., 178 N.W. 
43. 45, 210 Mich. 333. 

Stop for personal hnaV'nMS 

In accepting and using free trans¬ 
portation to and from his residence 
and work, a railroad employee was 
not a passenger, hut an employee, 
although he stopped for a short pe¬ 
riod on his way home to attend to 
personal business.—Khorr v. Central 
Railroad of New Jersey, 110 A. 797, 
268 Pa. 172. certiorari denied Central 
R. Co. of New Jersey v. Knorr, 41 S. 
Ct. 15, 254 U.S, 644. 65 L-Ed. 454 

90L Iowa.—Dodge v. Chicago Great 
Western R. Co.. 14^ N.W. 14. 164 
Iowa 627. 

10 C J. p 633 note 82. 

97- Mont.—Glover v. Chicago, M. & 
St. P. Ry. Co.. 171 P. 278, 54 Mont. 
446. 

XTsing gasoline speeder 

Where attitude of railroad com- 
I>aiiy toward employees nding on 
railroad's gasoline speeders on their 
private business was, at most, one 
of permission, they are mere li¬ 
censees, and it was not liable to 
employee so nding, injured by de¬ 
fect m speeder, on theory of his be¬ 
ing passenger.—Glover v. Chicago, 
M. & St. P. Ry. Co., 171 P. 278. 54 
Mont. 446. 

98. U.S —Chicago, etc., R Co. v. 
Bryant, Minn., 65 F. 969, 13 C.CJV- 
249. 

10 C.J. p 633 note 83. 

Entire paragraph of text preced¬ 
ing, as stated in Corpus gnTis, has 
been approved in subsequent deci¬ 
sions. 

Mo—State v. Rector, 40 S.W.2d 639, 
641. 328 Mo. 669. 


N.C—Gardner v. U. S. Railroad Ad¬ 
ministration, 118 S E. 848, 849. 

186 N.C. 64. 

99- S.D.—Williams v. Union Switch 
& Signal Co., 158 NW. 901. 37 S. 
D. 423 

Tenn.—Nashville Ry. & Light Co. v. 
Overby, 223 S.W. 997, 143 Tenn | 
581. I 

10 C.J. p 633 note 84. I 

"Great weight of authority . . . 

is to the effect that when the em- 
ploy€. either by virtue of his con¬ 
tract of employment or under a rule 
or custom of his employer, is ac¬ 
corded the same means and privi¬ 
leges of transportation over the 
lines of his employer as an ordinary 
passenger for hire, then, while rid- 
I mg upon his employer's cars at a 
time when, under his contract of 
employment, he is neither under the 
control of his employer nor obliged] 
to perform any service for him, he 
is to be regarded as a passenger, | 
and that, under such circumstances, 
it IS immaterial that the employ^ 
be either gomg to or coming from] 
his place of worh”—Klinck v. Chi¬ 
cago City Ry. Co.. 104 N.B. 669. 671, 
262 IlL 280, 52 LRA.NS, 76, Ann. 
Cas.l915B 177. 

Employee of switch and signal com¬ 
pany 

j Where the employer, a switch and 
signal company, installing electric 
I signals for a railway, was trans- 
I porting its servant on a gasoline rail 
car, not as part of his employment 
of cleanmg out battery wells, but 
was transporting him to and from 
a boarding house operated by it, 
when he was injured through his 
gang foreman throwing on the 
brakes too sharply, such servant 
was a ‘'passenger,”—Williams v. 
Union Switch & Signal Co., 158 N. 
W. 901, 37 S.D. 423 

"E*' guard staying ou txaiu after 
duty 

Where an elevated railway guard 
stayed on train after duty and for 
his own purpose, he was a passen¬ 
ger.—^Pierson v. Interborough Rapid 
Transit Co.. 172 N.T.S. 492. 184 App. 
Div. 678. affirming 168 NY.S 425. 
102 Misc. 130, and dismissal denied 

1050 


123 NE 885, 226 NY. 689, and af¬ 
firmed 126 N.B. 920, 227 NY. 666. 

One employed by railroad company 
to work on bridge under a contract 
whereby, in addition to specified 
wages, he is to have daily trans¬ 
portation from his home to the 
bridge and return, is not an em¬ 
ployee of the company while being 
transported from his home, but a 
passenger.—^McNulty v Pennsylva¬ 
nia R. Co, 38 A. 524. 182 Pa. 479. 
Street railway employee 

(1) If, when the employee of a 
street railway was nding on its 
car. his time did not belong to the 
railway, and if his contract of serv¬ 
ice did not contemplate that he 
should ride on its car as a means 
of furthering its business, he was a 
passenger. 

Mich —Bernard v. Michigan United 
Traction Co., 178 NW. 43, 216 
Mich. 333 

WVa—Hams v. City, etc, R. Co, 
70 S.E. 859, 69 W.Va. 65. 50 L 
RA,N.S., 706, AnnCas.l912D 59. 

(2) A track foreman injured while 
bemg transported free of charge to 
his home after finishing his day's 
work as an employee of the street 
railway company, is a passenger, 
and entitled to recover as such.— 
Elmer v. Pittsburgh Rys. Co, 96 
A 1054, 251 Pa. 505 

Transportation to differmit locaU^ 
Where railroad laborer was en¬ 
gaged to work in different locality 
and furnished transportation by 
railroad to destination, be was "pas¬ 
senger,” as regards degree of care 
required m crossing tracks—^Brown 
V. Union Pac. R. Co.. 290 P. 759, 76 
Utah 475. 

1- N.C.—Campbell v. American Fi¬ 
delity & Casualty Co.. 192 SE. 
906, 212 N C. 65. 

Pa.—Borden v. Lehigh Valley R. Co., 
76 Pa Super. 517. 

10 C.J p 634 note 85 
Employee of electric company 

While an operator of motors and 
rotaries for an electric company, by 
engaging with a railroad company 
to make a daily reading of the 
amount of electricity furnished to 
It, aChd to deliver a report thereof 
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less his pass expressly waives his right to claim 
compensation for injuries while being carried but 
as to this rule there is authority to the contrary-^ 
An employee on a pay train by invitation to re¬ 
ceive his wages is in the position of a passenger."* 
Elevators, Employees in a building, such as a 
hotel or store, are not passengers while being car¬ 
ried to and from their work on an elevator owned 
and operated in such buildmg by their employer;® 
but it has been held that a person being carried to 
the place of her work in an elevator before the time 
for her to begin work is a passenger and not a 
servant of the owner of the building.® 

Where a passenger renders service as an em¬ 
ployee, at the request of the servants of the car¬ 
rier, and IS injured while so engaged, it has been 
held that he is, with reference to such injury, to be 
deemed an employee and not a passenger, having 
gone outside of his relation as passenger in per¬ 
forming the service and having incurred dangers 
other than those involved in that relation but a 
passenger will not, by the performance of a casual 
service on a tram or car cease to be a passenger 
and become an employee of the railroad,® particu¬ 
larly after he has returned to his position as pas¬ 
senger.® 

§ 547. Employees of Others Carried under 
Contract with Carrier 

Employees, other than employees of the carrier, who 
are engaged in occupations which involve their trans- 

to some conductor of a trolley car, 
at the end of the day, in considera¬ 
tion for which he was to have trans¬ 
portation between his home and his 
place of work for the electric com¬ 
pany, thereby became also an em¬ 
ployee of the railway company, the 
relation which he bore to it when 
he was injured, while ndmsr home 
on one of its cars after fumishmg 
such a report to the conductor there¬ 
of, was not that of employee^ but 
of “passenger”—Strohl v. Sastem 
Pennsylvania Rys. Co, 113 A. 62, 270 
Pa. 132. 

'‘Passes issued for a v^uable cmb- 
sldezatioii, whether money or serv¬ 
ices, are in no sense gratuitous and 
an employee riding on such a pass is 
a passengei for hire."—Campbell v. 

American Fidelity & Casualty Co., 

192 S E. 906. 212 N.C. 65 

2. Tenn.—Nashville Ry. & Light 
Co. V. Overby, 223 SW. 997. 143 
Tenn. 581. 

Passes containing exemption from 
liability generally see infra 634. 

635. 

3- Ga.—^Tharp v. Central of Georgia 
Ry. Co., 121 S.E 592. 31 Ga.App 
598. 

Sailxoad employee^ while being 


portation on passenger trains and who are so transport¬ 
ed under special contracts between their employers and 
the carrier are generally entitled to the rights of pas¬ 
sengers. 

Persons who, as the employees of others, and not 
of the carrier, are engaged in occupations which 
involve their transportation on x>3-ssenger trains, 
and who are so transported under special contracts 
between their employers and the carrier, are gen¬ 
erally entitled to the rights of passengers.^® One 
is not deprived of the protection due a passenger 
when carried on a passengar train by such an ar¬ 
rangement wuth the railroad company, by the fact 
that he is there for the purpose of transacting some 
business or of carrying on some occupation with the 
consent of the company but this does not apply 
to one who is allowed such a privil^e by mere suf¬ 
ferance or permission;^® and where an employee 
of another ndes on a train in violation of an ex¬ 
press rule of the railroad company forbidding him 
so to do, of which rule he has knowledge, he is 
a trespasser.!® 

Where a railroad company simply furnishes the 
motive power for a special train, having no control 
over the management of the train itself, the com¬ 
pany is not so related to persons riding on the train 
as to be charged with the duty of their protection 
as passengers, particularly, where the contract stip¬ 
ulates that the railroad company is not acting in the 
matter as a common carrier, and exempts it from 
liability for injuries.!^ 

Bus passenger, injured when com¬ 
plying with driver’s request to press 
down on accelerator, so that driver 
could make repairs, did not lose 
status of “passenger" and become 
“emergency employee” of carrier or 
“fellow servant” of driver.—^Tri- 
State Transit Co. of Louisiana v. 
Miller, 65 S.W.2d 9, 90 AL.R. 1389, 
188 Ark. 149. 

9m Pa.—Cumberland Valley R. Co. 
V. Myers, 55 Pa. 288 

10- Tex.—^lutemational-Great North¬ 
ern R, Co. V- Lucas, Civ.App, 70 
S.W 2d 226, reversed on other 
grounds 99 SW2d 297, 128 Tex. 
480, opinion corrected 100 S.W.2d 
97. 128 Tex. 480. 

10 C J. p 630 note 62. 

11- CaL—Veomans v. Contra Costa 
Steam Nav. Co., 44 Cal 71. 

Mans.—Commonwealth v. Vermont, 
etc.. R. Co., 108 Mass. 7, 11 Atw, 
R. 301. 

12. Minn.—Gradin v. St. Paul, etc., 
R- Co.. 14 N.W. 881. 30 Minn . 217. 

10 C J. p 630 note 64. 

13. Ark.—Prescott, etc.. R. Co. v. 
Hopkins. 182 S.W. 551, 122 Ark. 
168. 

10 C.J. p 631 note 67. 

1^ U.S.—Chicago, R. I. & P. Ry. 


earned to and fi*om his place of. 
work as part of the contract of serv¬ 
ice. is a servant of the company, 
and not a passenger, and his status 
is not altered because his right to 
travel is evidenced by a free pass 
stipulating that it is griven as a 
gratuity only and on condition of re¬ 
lease of liability for injuries.—^Tharp 
V. Central of Georgia Ry. Co., 121 
S E 592, 31 GaJ^pp. 598. 

-t Tenn.—^Louisville, etc., R. Co. v 
Stacker, 6 S.W. 737, 86 Tenn. 343, 
6 Am.S.R- 840. 

Sm IlL—Walsh V. Cullen, 85 N.E. 
223. 235 IlL 91. 18 L R.A..N.S., 
911. reversing 138 IllApp. 168. 

10 C.J. p 634 note 89. 

Passenger on elevator generally see 
supra § 533. 

C. Or.—^Putnam v. Pacific Monthly 
Co.. 130 P. 986, 136 P. 835, 68 Or. 
36. 45 L.R.A..N.S., 338, LuR.A.1915P 
782, Ann.Cas.l915C 256. 

7- EAn-—Atchison, etc, R. Co. v. 
Lindley. 22 P. 703, 42 Kan. 714, 16 
Am.S.R. 515, 6 L.ILA. 646 
10 C.J. p 634 note 86. 

8. Ark.—^Tri-State Transit Co. of 
Louisiana v. Miller, 65 S.W.2d 9, 
188 Ark 149. 90 A.L.R. 1389. 

10 C.J. p 634 note 87. 
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An employee of o news company, who is per¬ 
mitted by the carrier, under a contract between the 
carrier and the news company, to ride on its trains 
to sell magazines, fruit, and candy to passengers, is 
a passenger,^® although the arrangement between 
the two companies does not appear.^® However, 
in the absence of such a contract, a newspaper ped¬ 
dler on a train or a street car by sulferance or per¬ 
mission merely to ply his trade is not a passenger, 
but only a licensee.^^ 

A servant of a sleeping car company who is given 
free transportation by a railroad company by the 
terms of an existing contract between the two com¬ 
panies has been held not to be a passenger of the 
railroad, company on whose line he runs, in any 
such sense as to require of it the highest degree of 
care and skill in the operation of its road,i* par¬ 
ticularly where the contract between the two com¬ 
panies, which is ratified by the employee, so pro- 
vides-i® On the other hand, it has been held that 


such servant, although not a passenger in the ordi¬ 
nary meaning of the word, occupies the position of 
a passenger in regard to the careful running and 
management of the train.20 

§ 548. ’ Postal Clerks and Express Mes¬ 

sengers 

Railway postal clerks and express messengers are 
generally regarded as passengers while engaged in their 
duties on railroad trains. 

Although it has been held that a postal clerk 
while on a train in the performance of his duties is 
not a passenger, so that the railroad company is lia¬ 
ble to him for an injury only in case of negligence 
which would render it liable to its own employees,^! 
by the weight of authority a postal clerk, employed 
in the service of the government and engaged in its 
service, traveling on a tram, whom by contract with 
the government the company is bound to carry, must 
be considered a passenger,^^ at least in so far as 


Co. V. Maucher. 39 S Ct. 108, 248 
IT S. 359, 63 L. Ed. 294, dismissing: 
error Maucher v. Chicago, R. I & 
P. Ry. Co, 159 N.W 422, 100 Neb. 
237. 

10 C.J. p 631 note 66. 

Circus employee 

One riding on a train running over 
a railroad under nght given the 
train owner by contract with the 
railway company, stipulating that 
the company was not acting therein 
as a common carrier, was not a pas¬ 
senger of the company; hut his 
claim for injury from its negligence 
rests on the general nght of an 
individual not to be injured by an¬ 
other's negligence.—Chicago, R. I 
& P. Ry. Co. V. Maucher, 39 S.Ct 
108, 348 U.S 359, 63 li.Ed 294, dis¬ 
missing error Maucher v. Chicago, 
R. I. & P. Ry. Co, 159 N.W. 422, 
100 Neb. 237 

10 C.J. p 631 note 66 CaL 

15. Iowa.—Shadduck v. Chicago, M., 
St. P. & P. R. Co., 252 NW. 772. 
218 Iowa 281. 

15. D.C. — Seymoure v. Director 
General of Railroads, 290 P. 291, 
53 AppDC. 316. 

17- Md.—^Rosenkokovitz v. TTnited 
R. etc., Co., 70 A- 108, 108 Md. 
306. 

10 C.J. p 631 note 65. 

18. Colo.—Denver, etc, R Co v. 
Whan, 89 P. 39, 39 Colo. 230, 11 
L.R.A.,N S., 432, 12 Ann Cas, 732 
D.C.—^Hughson v. Richmond, etc., R. 
Co., 2 App.D.C, 98. 

19- Ga.—Cato v. Southern Ry. Co, 
106 SE. 272. 151 Ga. 308, con¬ 
formed to 107 S.E 98, 26 GaA.pp 
578. 


Pnii-man conductor 

One in the employ of the Pullman 
Company as conductor, under a con¬ 
tract whereby he ratified a contract 
between his employer and the rail¬ 
road company and agreed that he 
should not have the rights of a pas¬ 
senger, and that it should not be 
liable for any injuries sustained by 
him, was not an "employee" or a 
"passenger" of the railroad company, 
but sustamed a special conti^ictual 
relation, the liability for injuries 
to the Pullman Company's em¬ 
ployees, not pertaining to the public 
duty resting on the railroad com¬ 
pany as a common earner, but aris¬ 
ing solely from the contract—Cato 
V- Southern Ry Co, 106 S.E 272. 
151 Ga 308, conformed to 107 S.E. 
98, 26 Ga.App. 578. 

20. Mo —Jones v. St Louis South¬ 
western. etc, Ry Co. 28 SW. 883, 
125 Mo 666, 46 Am S R. 514, 26 
L.RA. 718. 

10 C J. p 631 note 69. 

21. TJ.S —^Pnee v. Pennsylvania R 
Co. 5 set 427, 113 U.S 221, 28 
LuEd. 981, dismissing error 96 Pa 
256. 

10 C.J. p 631 note 70. 

82. Ala.—Continental Life Ins. Co 
V. Newman. 123 So 93, 219 Ala 
311. reversing 123 So 92, 23 Ala. 
App. 203—Louisville & N R. Co 
V. Bowen. 103 So. S72, 212 Ala. 690 
—Southern R. Co. v. Harrington, 
52 So. 57, 166 Ala. 630, 139 Am s 
R. 59. 

Ind.—Pittsburgh, C., C. & St L R 
Co. V. Jones, 146 N.E 864, 82 Ind 
App. 569. 

Ky.—^Louisville & N. R. Co v 
Dougherty. 185 SW. 114, 170 Ky. 
10. LRA.1916E 464. 
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Mo—Scheipers v. Missouri Pac. R 
Co. 298 SW 51 

Ohio—^Pittsburg, C, C & St. L R. 
Co V. Pool. 17 Ohio Cir.Ct..NS. 
404 

Okl—^Missouri, K. & T. Ry. Co v 
Edmonds, 174 P 1052, 73 Okl 2 
Va—Carter v Washington & O. D 
Ry. Co., 95 SE 464, 122 Va. 458 
10 C J. p 631 note 71. 

This lule, as stated in. Corpus 
Juris, has been cited with approval 
in’ 

Ala —Continental Life Ins. Co. v. 
Newman, 123 So 93, 219 Ala, 311, 
reversmg 123 So. 92, 23 Ala App 
203. 

Md—Baltimore & O R Co v. Davis, 
137 A 30. 33, 152 Md. 427- 

Si-miisv-r statemeiit of rule 

"It has been uniformly held, m 
the absence of a statutory provision 
to the contrary, that a mail clerk 
in the discharge of his duties as 
such, and in going to and returning 
from his work, while on the train is 
a passenger."—^Louisville & N. R Co. 
V Dougherty, 185 S-W. 114, 115, 170 
Ky. 10, LRA1916E 464. 

As passengers for reward 

Postal clerks while on duty are 
passengers for reward. — Lusk v. 
Wilkes, 172 P. 929, 70 Okl 44. L R A. 
1918B 513 

Xn car not switched, into regular 
tram 

Where railway mail clerk was in¬ 
jured by violence with which loco¬ 
motive struck car, his rights as 
passenger were not taken from him 
by fact that car which he entered 
to perform his regular duties had 
not yet been switched into regrular 
tram.—^Pittsburgh, C., C. & St. L. R. 
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the company’s liability for his personal injuries 
through negligence is concerned, as explained infra 
§ 699. Since the relation is one of contract, it can 
arise only with the knowledge and acquiescence of 
both parties, and the carrier is under no duty to 
treat the clerk as a passenger, unless it knows of his 
presence in its car and acqmesces therein.^* 

A railway postal clerk, is not deprived of his 
status as passenger during the time he is merely 
superintending the loading of the car while it is 
standing at a station ;34 a mail clerk whose 

duty it is to load cars and not to ride on them is 

not a passenger.25 

Express messengers. An express messenger em¬ 
ployed and paid solely by an express company and 
entitled under an arrangement between the express 
company and the railroad company to ride on the 
trains of the latter m the discharge of his duties is 
generally regarded as a passenger while on such 
train in the discharge of his duties,^® and, as stated 
infra § 699, is entitled to the same degree of pro¬ 
tection, although no charge is made for his trans- 
portation.27 It has been held, however, that the re¬ 
lation of such messenger to the railroad company is 
analogous to that of one of its own employees 
and that, where the messenger agrees to hold the 
carrier harmless for personal injuries, he does not 
stand in the relation of a passenger.29 

An employee of an express company employed to 
load and to unload express matter into and from 
cars at a station is not a passenger,30 nor is he 
a passenger while nding on a freight elevator in a 
depot, engaged in loading or unloading goods.3i 


§ 549. Persons Riding Gratuitously in Gen¬ 
eral 

A person who is accepted or invited to ride as a 
passenger without the payment of fare and who does 
so jn good faith has the status of a passenger. This 
rule applies to a child so accepted or invited, or who 
is in charge of another who does pay fare. 

While it is no doubt true, as indicated in the defi¬ 
nitions, given in §§ 530, 544, that public carriers of 
passengers are those which carry passengers for 
hire, there is not, in the case of carriers of passen¬ 
gers, a distinction as to liability between passengers 
carried for compensation and those earned gratui¬ 
tously analogous to that recognized as to carriers of 
goods between cases where goods are earned for 
compensation and those w'here they are carried 
free, as explained supra § 3. 

One who is accepted for transportation as a pas¬ 
senger without any compensation to be rendered is 
nevertheless entitled to all the care and protection 
which the carrier is under obligation to furnish to 
paying passengers, as announced infra § 680. Such 
acceptance must be by an officer or agent having the 
proper authority to do so;32 and where one enters 
a tram or car without any intention of paying fare, 
but under a collusive agreement with the conductor 
or some other employee to ride free in violation of 
the rules of the company, he does not become a 
passenger.33 Where, however, the conductor of a 
train or other agent of the carrier, in violation of 
the rules of the carrierj invites a person to ride 
without payment of fare, the person riding in good 
faith on such invitation is a passenger and not a 

trespasser.34 


Co. V. Jones, 146 N.E. 864, 82 Ind 
App 569. 

23. Ky.—^Louisville & N. R. Co. v. 
Dougherty, 185 S.W. 114, 170 Ky. 
10 L.R.A1916E 464. 

24. Md—^Baltimore & O. R. Co v. I 
Davis, 137 A. 30. 152 Md 427. 

25. Mass—Ward v. New York Cent. 
R Co.. 142 N.E. 751. 248 Mass. 
115. 

26. Kan —Sewell v. Atchison, etc., 

R. Co. 96 P. 1007. 78 Kan. 1. 

10 C J. p 632 note 73. 

27- NY—Blair v Erie R. Co., 66 
N.Y. 313, 23 Am.R 55. 

23. US—^Baltimore & O. S. W. R 
Co V. Voigt, 20 S.Ct 385, 176 U 

S. 498. 44 LEd 560. 

10 C J p 632 note 75. 

29- U.S—^Long v. Lehigh Valley R. 
Co, NY. 130 F. 870, 65 aC.A 
354. 

10 C J. p 632 note 76. 

Limitation or exemption from liabil¬ 
ity for negligence generally see 
infra S 636. 


30. NR.—^Piper v Boston, etc., R. 
Co., 72 A- 1024, 75 NH. 238. 

31. Tenn—Louisville & N. R. Co. v. 
Hensley, 7 TennCiv.App 610. 

32. U.S.—Clark v. Colorado & N W. 
R. Co.. Colo. 165 P. 408. 91 C.CAl 
358, 19 LRA,N.S.. 988. 

10 C.J. p 635 note 94. 

33. Ark.—St. Louis-San Francisco 
R Co. V. Bley. 271 S.W. 455. 168 
Ark. 814. 

Ky.—^Morris v City Transfer & Yel¬ 
low Taxi Co., 294 S.W. 1030, 220 
Ky 219. 

10 C.J. p 635 note 95. 

Corpus Juris text is Quoted with 
approval m Moms v. City Transfer 
and Yellow Taxi Co., 294 S.W 1030, 
1031, 220 Ky. 219. 

One takmg joy ride in taxicab, 
without an intention to pay or to 
be charged therefor, as the driver’s 
guest in return for hospitality he 
has received, is not a passenger — 
Morris v. City Transfer & Yellow 
Taxi Co., 294 SW- 1030. 220 Ky. 219. 
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Fraud or evasion of fare in general 
see infra § 560. 

Payment of fare as condition to be- 
commg passenger see infra § 559. 

34. La.—Stevens v. YeUow Cab Co, 
App, 142 So. 807. 

10 C.J. p 635 note 96. 

In taxicab 

AVhere after a cab is already en¬ 
gaged by others, the driver picks 
up acQuaintances with, the intention, 
not communicated to them, of charg¬ 
ing them no fare, m violation of the 
rules of the taxicab company, such 
acQuaintances are passengers.—Ste¬ 
vens V Yellow Cab Co., La.App-, 142 
So 807. 

‘deadhead’ is applied to per¬ 
sons other than the president, di¬ 
rectors, officers, agents, or employees 
of a Railroad Company, who are 
permitted by the company to travel 
on the road without paying any fare 
therefor.”—Gardner v. Hall, 61 N.C. 
21 , 22 . 

These mles, as stated In. Corpus 
JoziSy have received judicial approv- 
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Children. While it seems a reasonable view that 
newsboys or children who are permitted to ride on 
a car gratuitously, with knowledge that the em¬ 
ployee giving the permission has no authority to do 
so, are not passengers,^® there are many cases hold¬ 
ing that where a child accepts the invitation of a 
person in charge of a railroad or street car and 
having apparent authority to extend an invitation 
to ride thereon, without any payment of fare being 
intended, he becomes a passenger with reference to 
whose safety the carrier has the same liability as 
with reference to a paying passenger.®® 

Child in charge of another. A child going on a 
train or car with its mother, or in charge of another 
person who has a ticket or pays fare for herself or 
himself, is a passenger, although no fare is paid 
for such childbut this rule does not apply where 
the child is unaccompanied by one having it in 
charge.®* 

PrkvLte carrier. A person riding on another’s 
vehicle with his consent is entitled to the protection 
of a passenger, even though he has paid no fare;®® 
but there is authority to the effect that a person be¬ 
ing so carried as an accommodation is a mere li¬ 
censee.^® 

§ 550, Persons Riding on Passes 

A person riding on a pass, ordinarily. Is a passenger, 
ttie same as if he were paying full fare. 

As stated in Corpus Juris, w'hich statement has 


been followed in subsequent decisions,^! a person 
riding on a pass is as much a passenger as if he 
wwe paying full fare,'*® unless he refuses to com¬ 
ply with the conditions thereof,*® and if the pass 
is given for a valuable consideration he is a passen¬ 
ger for hire.** 

The fact that the carrier is prohibited by law 
from issuing free passes does not render a person 
a trespasser w^ho travels on such a pass unlawfully 
issued to him: if the pass is unlawful, the conduc¬ 
tor should demand the regular fare, and his failure 
to do so will not make the traveler a trespasser, nor 
destroy his rights as a passenger.*® 

§ 551. - On Drover’s Passes or under 

Similar Arrangements 

A person riding on a freight train, on a drover's pass 
or a similar arrangement, to look after live stock being 
transported and as an incident to such transportation is, 
generally, regarded as a passenger for hire. 

Persons are frequently transported on so-called 
passes who are not in fact gratuitous passengers, 
because the right to ride without payment of special 
compensation therefor is given in part considera¬ 
tion of payment which is principally for other serv¬ 
ices. Thus, persons who are earned on freight 
trains, on a drover’s pass or a similar arrange¬ 
ment, to look after live stock which is being trans¬ 
ported and as an incident to such transportation, 
are entitled to protection as passengers for hire,*® 
provided they comply with the conditions of the 


al m Morris v. City Transfer & Yel¬ 
low Taxi Co., 294 S.W. 1030, 1031, 

220 Ky. 219. 

35- U.S.—^Meloon v- Davis, C.C.A. 
N.H, 292 F 82. 

N.Y.—^Marks v. Rochester R. Co., 58 
N.T.S, 210, 41 AppDiv. 06. 

10 C J. p 635 note 97. 

Mewsboy riding^ as employee of an¬ 
other see supra § 547. 

36L Ark.—^Little Rock Tract., etc., 
Co. v. Nelson. 52 S.W. 7, 66 Ark. 
494. 

10 CJT. p 635 note 98. 

37- Ala—Ball v. Mobile Bight, etc., 
Co.. 39 So. 584. 146 Ala. 309. 119 
Am.S.R. 32, 9 Ann.Cas. 962. 

10 C J. p 635 note 99. 

3SL Tex.—Gulf, etc., R. Co. v. Daw¬ 
kins, 13 S.W. 982. 77 Tex. 228. 

10 C.J. p 635 note 1. 

39- W.Va—^Hodge v. Sycamore Coal 
Co, 95 S.E. 808, 82 W.Va. 106. 

40- Ala.—Crider v Tolande Coal & 
Coke Co., 89 So- 285, 206 Ala. 71 

41- N C.—Campbell v. American Fi¬ 
delity & Casualty Co., 192 S.B. 
906. 908. 212 N.C. 65. 


NH.—Wessman v. Boston & M. 
R R., 152 A. 476, 84 N.H. 475. 

10 C.J p 635 note 3. 

Passes generally see infra §§ 622— 
624. 

43- N C —Campbell v. American Fi¬ 
delity & Casualty Co, 192 S E. 906, 
212 N.C 65. 

10 C.J p 635 note 4. 

44- N.C.—Campbell v. American Fi¬ 
delity & Casualty Co., supra. 

10 C.J. p 636 note 5. 

Member of employee’s -family 

Free pass issued to member of 
railroad employee’s family was not 
based on a legal consideration, where 
a statute forbids the issuance of 
transportation as consideration for 
services.—Wessman v. Boston & M. 
R. R. 152 A 476, 84 N.H. 475. 

45- N.C.—McNeill v. Durham, etc., 

R Co., 47 SE. 765, 135 N.C. 682, 
67 L 1 .R.A. 227, reversmg 44 SB 
34, 132 N.C 510. 95 Am S.R. 641, 
67 LiR-A. 227. j 

10 C J. p 636 note 6 I 

46. U.S.—Norfolk Southern R. Co. j 
V. Chatman, N.C, 37 SCt. 499, 2441 
U.S 276. 61 L.Ed. 1131. B.RA j 

1917F 1128, affirmmg 222 F. 802,1 
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138 CCA. 350—Gooch v. Oregon 
Short Line R. Co., C.C.A Idaho. 264 
F- 664, certiorari granted 41 S.Ct. 
8. 254 U.S. 623, 65 L.Ed 444, and 
affirmed 42 S.Ct 192, 258 US. 22, 
66 L Ed. 443—Tripp v. Michigan 
Cent R Co., Mich., 238 F 449, 151 
CCA 385, certiorari denied Michi¬ 
gan Cent R Co. v. Tripp, 37 S 
Ct. 475, 243 US. 648, 61 L.Bd. 945. 
Ill—Crane v Railway Exp. Agency, 
12 NE2d 672, 293 IlLApp. 328 
Kan —^Binder v. Union Pac, R. Co, 
194 P. 314, 108 Kan 47. 

Me —^Miller v. Maine Cent. R. Co., 
133 A. 907, 125 Me. 338. 47 ALR. 
720. 

OkL—^Lusk V. McBride, 175 P. 747. 
73 Okh 283. 

Tex.—^Roberts v. Ft. Worth & D C. 
Ry. Co., Civ.App, 229 SW. 954— 
Texas & N. O. R. Co. v. Tillman. 
CivApp., 197 S.W 1128, error re¬ 
fused. 

10 C J. p 636 note 8. 

Person in charge of an interstate 
shipment of live stock, traveling on 
a freight train on a pass issued 
pursuant to the terms of the con¬ 
tract of shipment, as permitted by a 
statutei, which excepts necessary 
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pass or similar arrangement,'*^ such as a condition 
requiring them to ride in the caboose,^* or on the 
same train with the stock.*® On the same principle 
a shipper whom a truck operator agrees to carry 
with the load is a passenger.^® It has been held 
that a person traveling on a drover’s pass is a pas¬ 
senger only^ in a restricted sense,®*^ and, in any 
event one accompanying a shipment without any 
agreement with the carrier is not a passengcr.52 

The relation, as passenger, of a person riding on 
such a pass or under such an arrangement, cannot 
be changed by any subterfuge in the contract for 
carriage,®® nor by references to him in the carrier’s 


classification or waybill as riding free,®* or as "a 
man in charge”;®® nor is it affected by the failure 
of the published tariffs of the carrier to make a sep¬ 
arate rate for the carriage of a caretaker of an in¬ 
terstate shipment, or to state separately how much 
of the published rate is to be treated as payment 
for the transportation of the stock and how much 
for the carriage of the caretaker.®® 

The relation continues until the car, in which the 
stock is bemg transported, arrives at the point 
where it is to be unloaded, and where the passenger 
is riding m the car, he has a right to remain therein 
until it reaches that point.®^ The relation also ex- 


caretSLkers of live stock from the 
prohibition against the issuance of 
any interstate free pass, must be 
regarded as a passenger for hire.— 
Norfolk Southern R Co. v. Chat¬ 
man, NC., 37 S.Ct. 499, 244 TJ.S. 276, 
61 LuEd. 1131, Ii.R.A1917P 1128. af¬ 
firming 222 F. 802, 138 C.C.A. 350— 
Gooch V. Oregon Short Line R Co., 
C.C.A-Idaho. 264 F. 664. certiorari 
granted 41 SCt. 8, 254 IT.S. 623. 65 
L.Ed 444, and affirmed 42 S.Ct. 192, 
258 US. 22. 66 L.Ed. 443. 

Statutory recognition 

The judicial determination that 
"free pass" under which railroad 
transports attendants of live stock 
is not "free" in the popular sense, 
but constitutes transportation for 
hire, was adopted by congress in 
provision of Interstate Commerce 
Act authorizing railroads to issue 
such passes.—Crane v. Railway Exp 
Agency. 12 NE.2d 672, 293 HLApp 
328. 

Person nd^n^ in caboose of a 
freight tram as a caretaker of live 
stock carried on such tram is a pas¬ 
senger.—^Missouri. K. & T. Ry. Co. v 
Lynn. 161 P 1058, 62 Okl. 17. 

Riding in stock car 

Live stock shipper, permitted by 
carrier to ride with stock in stock 
car, IS a passenger.—Beasley v. 
Hines, 219 S.W. 757, 143 Ark. 54, 15 
ALR. 864. 

Irrespective of statute 

A person who is traveling with 
railroad's consent m charge of stock 
or goods earned by railroad for 
him, is a "passenger for hire,” even 
when he is traveling on a drover's 
pass, and irrespective of statute au¬ 
thorizing issuance of free passes — 
Crane v. Railway Exp. Agency, 12 N. 
E2d 672, 293 IllJV.pp. 328. 

Care required as to persons accom¬ 
panying stock see mfra § 684. 

47- Ill—Illinois Cent. R. Co. v. Jen¬ 
nings, 75 N.E. 457. 217 Ill 140. 
reversmg 119 IllApp 317. 

4& Mo —Scrivner v Missouri PacL 
R. Co, 169 S.W. 83, 260 Mo. 421. 
10 C.J. p 637 note 10. 


49- Vt.—Thorp v. Concord R. Co., 
17 A- 791, 61 Vt. 378. 

10 C.J. p 637 note 11. 

50- Ky.—Jesse v. Dunn, 51 S.W 2d 
918. 244 Ky. 613. 

Shipper's relation to truck oper¬ 
ator, in such a case, would be "sim¬ 
ilar to that of a shipper, who, un¬ 
der a special arrangement rides in 
a railroad stock car to look after 
the stock, with the result tliat he is 
a passenger.”—^Jesse v. Dunn, 51 S 
W2d 918, 920. 244 Ky. 613 

51. Neb.—Omaha, etc., R Co v. 

Crow. 74 N.W. 1066. 54 Neb 747, 
69 Am S.R. 741. 

10 C.J. p 637 note 12. 

52- Ind.—Chicago, etc., R. Co. v. 

Hostetter. 84 N.E. 534, 171 Ind. 
465, reversing, App, 82 NE 1134 

53- Tex.—^3Iissouri Pac. R. Co. v. 

Ivey. 9 S.W. 346, 71 Tex. 409, 10 

Am.S.R. 758. 1 LRA. 500. 

10 C.J. p 637 note 13 

Stipulation as to assumption of risk 
Under a contract for the shipment 
of live stock, which requires an at¬ 
tendant to accompany the shipment, 
and provides that, in consideration 
of the carnage of the attendant 
without charge other than the sum 
paid for the carnage of the live 
stock, the shipper agrees to indem¬ 
nify the earner against liability for 
injuries to the attendant, stating 
that, in consideration of his carriage 
without cfiiarge except the sum paid 
for the carnage of the stock, he 
assumes all risk of injury and re¬ 
leases the carrier from liability 
therefor, whether occasioned by its 
negligence or not, the attendant is 
a passenger for hire, payable in 
money—^Tripp v. Michigan Cent. R. 
Co. Mich., 238 F. 449, 151 C.CA. 385. 
certiorari denied Michigan Cent. R. 
Co. V. Tripp. 37 S.Ct. 475, 243 U.S. 
648, 61 L.Ed. 945—^10 aj. p 637 note 
13 [a] 

54b N.Y—^Porter v. New "York, etc., 
R Co.. 13 N.Y.S. 491, 59 Hun 177, 
affirming 29 NJB. 1029, 129 N.Y. 
624. i 


Ohio.—Cleveland, etc, R. Co. v. Cur¬ 
ran, 19 Ohio St. 1, 2 AmR 362. 
Provisions in contract govern 

Unless the contract between the 
earner and shipper is legally forbid¬ 
den. the provisions of that instru¬ 
ment, and not the classifications 
filed by the carrier, determine 
whether the attendant is carried 
free or as a passenger for hire.— 
Tnpp V. Michigan Cent. R. Co, 
Mich., 238 F. 449. 151 C.C A. 385, 
certiorari denied Michigan Cent. R. 
Co. v. Tripp, 37 S.Ct. 475, 243 US. 
648. 61 LEd 945 

Provisions in classifications for free 
carriage 

(1) A provision in a carrier’s clas¬ 
sification that, with one or more 
carloads of horses, the owner or 
agent will he earned free, does not 
militate against a contract for such 
shipment, providing that payment 
for the attendant's transportation is 
part of the charge for the trans¬ 
portation of the horses.—^Tripp v. 
Michigan Cent. R. Co. Mich.. 238 F. 
449, 151 C.CA. 385, certiorari denied 
Michigan Cent. R. Co v. Tnpp, 37 
S-Ct. 475, 243 U.S. 648, 61 L.Ed. 945. 

(2) A provision that an attendant 
with a shipment of horses will be 
carried free means only that he is 
not to be charged an additional fare, 
and not inconsistent with a con¬ 
tract providing that the freight 
charge includes the transportation 
of the attendant within the rule as 
to limitation of liability.—^Tripp v. 
Michigan Cent R. Co, supra. 

55. Ind.—Indianapohs, etc., R. Co. 

V. Beaver, 41 Ind. 493. 

5& U.S.—Norfolk Southern R. Co. 
V. Chatman, NC, 37 S.Ct. 499, 244 
U.S. 276. 61 LEd. 1131. LR.A. 
1917P 1128, affirming 222 F. 862, 
138 CC-A- 350—Tripp v. Michigan 
Cent. R. Co.. Mich, 238 F. 449, 151 
UCLA. 385, certiorari denied Mich¬ 
igan Cent. R. Co. v. Tripp. 37 S. 
Ct. 475. 243 U.S. 648, 61 L.Ed. 945. 
57. Ind.—Chicago, T. H & S. E. R. 
Co- V. Meurev, 119 N.E. 714. 187 
Ind. 405. 

10 C.J. p 636 note 8 [cj. 
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ists while such a person is riding on a passenger 
train on a return ticket issued under the shipping 
contract.®® 

The consideration for the passage of such a per¬ 
son is the service he renders in taking care of the 
stock, or the charge made against him or his em¬ 
ployer for shipping the stock.59 If a pass to a care¬ 
taker, on an interstate shipment, is gratuitous in the 
ordinary sense of the term, it is in violation of the 
Interstate Commerce Act § 1, 49 U.S C-A. § 

Provision for only one person. Where the con¬ 
tract provides that only the shipper or one person 
may accompany the stock free of charge, another 
person who boards the train, claiming an interest in 
such stock, cannot claim the right of a passenger 
this also applies to a person who hoards the train 
for the purpose of assisting in the care of such 
stock hut in such a case the shipper who is nd^ 
ing with the stock cannot be held to he a trespasser 
by reason of the fact that his servant is also per¬ 
mitted to ride.®® 

§ 552. Persons Killing on Vehicles or in 
Places Not Proper for Passengers 
a. In general 
h. On freight trains 

a. In General 

A person who rides on a car or vehicle, or in a place 

Continuance and termination of rela¬ 
tion generally see infra §§ 563—566. 

58. Minn—Gruhl v. Northern Pac. 

Ry. Co., 16S N.W. 127, 140 Mmn. 

353 

59- U.S.—^Tripp v. Michigan Cent. 

R. Co., Mich, 238 F. 449. 151 Ca 
A. 385, certiorari denied Michigan 
Cent. R- Co. v. Tripp, 37 S.Ct, 475, 

243 U.S. 648 61 L.Fd 945. 

Me.—^Miller v. Maine Cent. R. Co., 

133 A. 907, 125 Me. 33S, 47 A.L.R. 

720. 

Minn.—Gruhl v. Northern Pac. Ry 
Co. 168 N.W. 127. 140 Mmn. 353. 

Okl.—Lusk v McBnde. 175 P. 747, 

73 Okl. 283. 

10 C.J. p 637 note 17. 

Tliis rule, as stated m Coi^iis 
Juiis, has been judicially approved 
m Campbell v. American Fidelity & 

Casualty Co., 192 S.E. 906. 908, 212 
NC 65. 

Me —^Aliller v. Maine Cent R 
Co, 133 A 907. 125 Me. 338. 47 
A.LR 720. 

Cl- Miss—^Richmond, etc, R. Co v. 

Bumsed. 12 So 958, 70 Miss. 437, 

35 Ain.S R. 656. 

Mo—^Brown v. Missouri, etc., R. Co, 

64 Mo 536 

C2. Conn.—Gardner v- New Haven, 


thereon, not proper for the carnage of passengers is, 
ordinarily, not a passenger, unless he so rides, with the 
authority of the carrier, or on the invitation or with 
the permission of an employee of the earner, having 
authority to extend such invitation or grant such per¬ 
mission. 

Unless the company has expressly or impliedly 
authorized the use of such trains for the carrying 
of passengers, the rule is that persons entermg and 
riding on pay trains,®'^ construction trains,®® gravel 
trains,®® timber trains,®*^ or trams prohibited from 
cariying passengers,®® are not deemed passengers, 
unless they do so on the invitation or with the con¬ 
sent <Tf the conductor or other employee having au¬ 
thority to grant such privilege,®® and this is true 
also of one riding on a railroad velocipede.^® A 
person nding on a construction tram which cus¬ 
tomarily carries passengers, and having no notice 
of a rule to the contrary, has a right to assume that 
the conductor has authority to allow him to ride 
thereon, and should be considered a passenger.^i 

Although a person is lawfully on the carriers 
premises, if he afterward intrudes himself on a car 
or vehicle on which he has no business, he becomes 
a trespasser, especially where such intrusion is for¬ 
bidden by the earner, as where he afterward at¬ 
tempts to ride on a freight elevator.^® 

Improper place. A person entering or riding in a 
place or on a portion of a vehicle not provided by 
the carrier for passengers is usually not regarded as 
a passenger,^® unless the rule forbidding such rid- 

On cliaxterecl street car 
Where a passenger enters a spe¬ 
cial street car chartered by a par¬ 
ticular person, and tenders the 
amount of his passage, and keeps 
his seat with the knowledge and 
consent of the conductor who in¬ 
tends to transport him to his des¬ 
tination, the carrier thereupon 
waives the right to insist that he is 
not a passenger, and it is liable for 
his subsequent expulsion—^McCarter 
V. Greenville Tract Co, 51 S B. 545, 
72 S.C. 134, 5 AnnCas. 42. 

70- US.—Craig v Mt. Carbon Co.. 
WVa, 45 F 448, appeal dismissed 
14 set. 1144, 154 US. 499. 38 L. 
Ed. 1084. 

10 C J p 638 note 28. 

71- Iowa—Spence v. Chicago, etc., 
R. Co. 90 NW. 346, 117 Iowa 1. 

Kan—St. Joseph, etc., R Co. v. 
Wheeler, 10 P 461, 35 Kan. 185 

72- La.—Snyder v Natchez, R R. & 
T R. Co, 7 So. 582. 42 La Ann. 
302. 

Tenn —^Louisville & N R. Co. v. 

Hensley, 7 Tenn Civ A. 610. 

73. Ind —Chicago, etc, R Co v. 
Field, 34 NE. 406, 7 IndApp. 172, 
52 Am S R. 444 

EAn.—Mendenhall v. Atchison, etc, 


etc.. Co, 51 Conn. 143, 50 AmR 
12 . 

Tex.—^Missouri Pac. R. Co. v. Aiken, 
9 SW. 437, 71 Tex. 373. 

63. Tex.—^Missouri Pac. R. Co. v 
Ajken, supra. 

10 C.J p 637 note 20, 

€4w Ga —Southwestern R. Co. v. 

Singleton, 66 Ga. 252. 

10 C.J. p 637 note 22. 

€5- Minn.—^Rosenbaum v. St Paul, 
etc., R. Co, 36 NW. 447, 38 Miun 
173, 8 Am S R. 653. 

10 C J. p 637 note 23 
Employees of carrier on such trams 
see supra § 546. 

66. Mich —Keating v. Michigan 

Cent R. Co.. 56 NW. 346, 97 Mich 
154, 37 Am S R 328. 

10 aj. p 638 note 24 

67. Tenn —^Illinois Cent. R Co. v. 
Meacham, 19 S W 232, 91 Tenn. 
428. 

10 C J. p 638 note 25. 

68. U S —^Purple V. Union Pac R. 
Co, Kan. 114 F. 123, 51 CCA 
564. 57 L.RA 700. 

10 C.J p 638 note 26. 

69- Kan —Chicago, etc, R. Co v 
Frazer, 40 P. 923, 55 K an, 582. 

10 C.J. p 638 note 27. j 
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ing has been h^itually disregarded.^'* Other per¬ 
sons than express messengers, riding in express 
cars, are usually not to be considered as passen¬ 
gers."® 

However, one does not lose his status as a passen¬ 
ger where with the express or implied permission of 
the conductor he is riding on the platform or the 
steps of a street car,76 particularly where the car 
is crowded,^^ and he expects to and is able to pay 
the usual fare, and the street car company cus¬ 
tomarily receives and accepts fares from such pas¬ 
sengers and this is true also in case of a crowd¬ 
ed railroad train,79 or where an invalid is received 
for transportation in the baggage car.^® A passen¬ 
ger in an ordinary day coach who enters a sleeping 
car, with the consent of the conductor, merely for 
the purpose of using the lavatory is not a passenger 
on the sleeping car.^^ 

Riding on engine. The relation of carrier and 
passenger generally does not exist by any agree¬ 
ment, express or implied, between a carrier and a 


person who furtively rides on the engine unknown 
to the company and contrary- to its rules, which 
must have been known to him,®- unless he rides 
thereon on the invitation or permission of an officer 
or employee of the carrier havmg apparent authori¬ 
ty' to extend him such invitation , the pre¬ 

sumption is against his being there with such au¬ 
thority.®^ Thus, riding on an engine by- the per¬ 
mission or invitation of the engineer docs not con¬ 
stitute one so riding a passenger,®® even though the 
conductor knows of his presence there and acqui¬ 
esces.®® 

Riding on hand cars. One transported on a hand 
car which is used by the carrier for the convenience 
of its employees, and on which the carrying of pas¬ 
sengers IS forbidden, is not a passenger,®^ unless 
he is traveling thereon with the consent of' the rail¬ 
road company,®® or is accepted as a passenger on 
such car by an officer or employee having authority 
to do so,®® or unless the company is a common car¬ 
rier of passengers by hand cars.®® 


R Co, 71 P. 846, 66 Kan 438, 97 
Am SR. 380, 61 LuRA. 120. 

La —Segrist v. Interurban Transp- 
Co., 5 LaApp. 404. 

Tex.—^Horwitz v Jefferson County 
Traction Co., Civ App, 188 S W 
26. 

Utah—^Bergrman v. Denver & R G. 

R. Co, 178 P 68, 53 TJtsh 213. 

10 C J. p 638 note 30 
Slevator shaft 

A person who enters an elevator 
shaft when the elevator is absent 
from the floor is not a passengrer 
Iowa—Johnson v. Lincoln Hotel Co., 
177 N.W. 550, 189 Iowa 291. 

Wis —Switzer v. Detroit Inv. Co., 
206 N.W 407, 188 Wis 330. 
Crettlng' onto rear of towing track 
Where a passengrer of a public 
cairier by motor bus on his own ini¬ 
tiative got out of the bus and onto 
the rear of the floor of a motor 
truck belonging to a third person 
employed by the carrier to tow its 
disabled bus to a nearby filling sta¬ 
tion, he thereby ceased to be a pas¬ 
senger of the public earner by mo¬ 
tor bus. — Segnst v Interurban 
Transp. Co, 5 La.App. 404. 

74L Minn.—Schultz v. Minneapolis, 
etc., R Co, 143 NW. 1131, 123 
Minn. 405 

75. Cal—^Pfister v. Central Pac R 
Co., 11 P 686. 70 CaL 169, 59 Am 
R. 404. 

10 C.J. p 638 note 32 
Kxpress messengers as passengers 
see supia § 548 

76- Mass —Liversidge v. Beikshire 
St R. Co, 96 NR 665, 210 Mass 
234, 36 L R A..N S . 993. 

10 C J. p 639 note S3. 

13 C. J S.-67 


77- Mass—^Bilodeau v. Fitchburg & 
L. St. Ry. Co, 128 N.E. 872, 236 
Mass. 536. 

10 C.J p 639 note 34. 

7a. Ala—^Mobile Light & R Co v 
Hughes, 67 So. 278, 190 Ala. 216 

75- Mo.—Choate v. Missouri Pac. R. 

Co., 67 Mo.App. 105. 

10 C.J. p 639 note 36. 

aOL Ky.—Arnett v. Chesapeake & O. 
Ry. Co, 248 SW. 1040, 198 Ky. 
491. 

Invalid on bed spring 
An invalid,;^ who was received by 
the conductor of a train for trans¬ 
portation in the baggage car while 
she was lying on a bed spring, was 
a passenger, entitled to all the privi¬ 
leges as such, although a rule of 
the company permitted such persons 
to be received only if they were 
lying on cots, and the conductor had 
received her as a passenger only on 
condition a cot be procured for her 
at the next station.—Arnett v Ches¬ 
apeake & O. Ry. Co. 248 SW. 1040. 
198 Ky. 491. 

81. U S.—^Payne v. Shearer, C.C.A^ 
Miss., 270 P. 572. 

82. Neb.—Woolsey v Chicago, B & 
Q R. Co., 58 NW. 444, 39 Neb 
798. 25 LRA 79. 

10 CJ p 639 note 37. 

IhvitatioiL of fixema" 

One riding on the engine of a 
freight tram, in accordance with an 
arrangement with the fireman of 
the engrine, to shovel coal in return 
for the privilege of riding, is not a 
passenger, where the conductor nei¬ 
ther had knowledge of his presence 
nor consented thereto.—Woolsey v« 
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Chicago, B & Q R. Co, 58 N.W 
444, 39 Neb 798, 25 LR.A. 79—^10 C 
J. p €39 note 37 [a]. 

83- Cal.—^Berliner v. Travelers* Ins. 
Co, 53 P. 918, 121 CaL 45S, 66 Am 
S.R. 49, 41 LR.A. 467. 

10 CJ p 639 note 38. 

84. Tex—^Wilcox v. San Antomo, 
etc., R Co, 33 S.W. 379, 11 Tex. 
Civ.App. 487. 

10 C J. p 639 note 39. 

85- Wash —Fischer v. Columbia, 
etc.. R.- Co.. 100 P. 1005. 52 Wash. 
462. 

10 C.J. p 639 note 40. 

86- Or,—^Radley v. Columbia R. Co., 
75 P. 212, 44 Or. 332, 1 Ann.Cas 
447 

87- Ark —^Houston, etc., R. Co v. 
Bolling. 27 S.W. 492, 59 Ark. 395, 
43 AmSR- 38. 27 LRA. 190. 

10 C J. p 640 note 42. 

88. Tex.—International, etc, R. Co 
V. Gray, 65 Tex. 32. 

89- WVa.—^Hodge v. Sycamore Coal 
Co, 95 S.E. 808. 82 W.Va. 106. 

10 C J. p 640 note 43 
General meager 

A person riding gratuitously on 
a truck or hand car maintained and 
operated by a coal mming company 
to haul Its express matter over a 
spur track of a railway company, 
leading from the maiii line to its 
coal mine, with the consent of its 
general manager having control of 
the operation of such car, is a pas¬ 
senger, and not a trespasser or mere 
licensee.—^Hodge v. Sycamore Coal 
Co, 95 SE. 808. 82 W.Va 106. 

90- Me —^Hoar v. Maine Cent. R. 
Co.. 70 Me. 65, 35 A 1 XI.R. 299. 
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1>. On Freight Trains 

A person is a passenger on a freight train only where 
he is carried thereon, as a passenger, in accordance with 
the general course of business, or rules and regulations, 
of the railroad company, or is accepted, by proper au> 
thority, for transportation as a passenger. 

WTiere persons are, by proper authority, accepted 
for transportation on freight trains, the carrier is 
liable with reference to them as passengers,^^ par¬ 
ticularly where fare or its equivalent is accepted 
and it is immaterial whether the company carries 
more or less passengers on its freight trains, or 
whether or not the passengers travel on a special 
permit or on a regular ticket.®^ The question of li¬ 
ability does not depend on the uses to which the 
train is usually devoted; and where there are no 
rules of the company prohibiting it, or even if there 
are such rules, and the officers making such rules 
relax or dispense vrith them in a particular case, 
and a passenger is taken on a train not generally 
used for passenger purposes, or with the expecta¬ 
tion of paying fare when demanded, he is lawfully 
on the train.®^ This rule also applies to persons 
permitted by the carrier’s employees to ride without 
paj ing fare, where the employee is expressly or im¬ 
pliedly authorized to grant such permission.®^ If it 
is customary for the carrier to allow passengers to 
ride on some freight trains, and if the person seek¬ 
ing transportation has no notice, express or implied, 
that passengers are not permitted to ride on the 
freight tram in question, he may rely on the act 


of the conductor in authorizing him to go on such 
train, even though such act is without authority or 
contrary to the conductor's instructions.®® 

Where, however, a person goes on a freight train, 
charged with knowledge, by reason of the general 
course of business of the earner, or by reason of 
rules or regulations known to him, that passengers 
are not allowed to ride on freight trains, and that 
conductors of freight trains have no authority to 
allow' them so to do, he does not become a passen¬ 
ger, although he may have the assent of the con¬ 
ductor or some other agent to his act,®^ and even 
though the conductor accepts a ticket or payment of 
fare,®® and this is particularly true where he so 
ndes without the pajTnent of fare®® and m viola¬ 
tion of a statute,^ 

Permission given by the engineer^ or by a brake- 
man® on a freight tram to a person to ride thereon, 
contrary to a rule of the company, does not make 
such person a passenger, particularly where such 
person has already been refused passage by the con¬ 
ductor.^ 

Special pennits. Where persons are prohibited 
from riding on freight trains without special per¬ 
mits, one riding thereon without such a permit, and 
with knowledge of such regulation, does not be¬ 
come a passenger,® unless such rule of the company 
has been waived.® This rule applies to persons rid¬ 
ing on such tram by the invitation or permission of 
the carrier’s agents who have no authority, implied 


91- TJ.S.—^Dysart v Missouri, etc., 
R. Co, Mo, 122 F. 228. 58 C.CA. 
592 

10 C J. p 640 note 47. 

Mbced traiiL carryingr both freight 
and passengers is a passenger train 
within the meaning of the law when 
It accepts and carries passengers. 
—^Tennessee R. Co. v. Kingsley, 10 
Tenn.App 637- 

One on fz^Lght train with the 
knowledge and consent of the agents 
in charge is not a trespasser, al¬ 
though there in violation of the 
rules of the company—Chicago, R 
I. & P. Ry. Co. V. Shadid, 159 P. 
913, 60 OkL 188. 

Persons m charge of stock riding 
on freight trains see supra S 551. 

92.. Ind.—^New York, etc., R. Co v. 
Doane, 17 NE 913, 115 Ind. 435, 
7 Am SR. 451. 1 LR.A 157. 

10 CJ p 640 note 48 
PajTnent of fare generally see infra 
§ 559. 

93L U.S—^Ha^'ord v Chicago, B & 
Q. R Co., CC.I1I, 11 F.CasNoS,- 
275. 1 Biss. 303 

94- Tex —Prince v International, 
etc., R. Co., 64 Tex. 144. 


95- Or.—Gray v. Columbia Cent. R. 

Co., 88 P. 297. 49 Or 18 
10 aj. p 640 note 51. ♦ 

Persons riding gratuitously as pas¬ 
sengers generally see supra 5 549. 

9GU Ill.—^nimois Cent R Co. v. Ax- 
ley. 47 IlLApp. 307 
TYis.—^Boehm v. Duluth, etc., R. Co, 
65 N.W 506, 91 Wis. 592. 

10 aj, p 641 note 52. 

97- Ark—St. Louis, etc., R. Co v 
Reed. 88 SW, 836, 76 Ark. 106. 113 
AmS.R. 78. 

Ky.—^Louisville, etc., R. Co. v. Moss. 

13 Ky L 684 
10 C.J. p 641 note 53, 

98. Tex.—^Texas, etc., R Co. v. 
Black. 27 SW 118. 87 Tex. 160— 
St. Louis Southwestern R Co. v. 
White. CivApp, 34 SW 1042. 

10 C.J p 641 note 53. 

99. Ky.—^Taylor v Chesapeake, etc., 
R. Co., 163 SW. 1084, 157 Ky. 735 

10 C.J. p 642 note 54. 

Persons riding gratuitously general¬ 
ly see supra § 549 

1- Mich—Van Auken v Michigan 
Cent, R- Co., 148 NW. 819. 182 
Mich. 331. 


2. Mmn.—^Tuder v Oregon Short 
Line R. Co. 160 N.W 785, 135 
Minn. 294, LRA1917C 86 
Accepting passenger left at stop 
An engineer of a freight tram is 
without authoiity to accept as a 
passenger one who had been riding 
on passenger train but was left at 
a stop, and such a person in riding 
on freight train without payment of 
fare was a trespasser and not a pas¬ 
senger.—^Tuder v. Oregon Short Line 
R. Co, 160 N.W 785, 135 Minn. 294, 
L.RA1917C 86- 

3- Mmn.—Janny v. Great Northern 
R. Co.. 65 N.W. 450, 63 Mmn 380. 
10 C J p 642 note 56 
4. Tex—Gulf, etc, R Co v. Camp¬ 
bell 13 SW. 19, 76 Tex. 174 

Tex —^Houston, etc., R. Co. v. 
Stell, 67 SW. 537. 28 Tex Civ.App. 
280 

Wash —Olson v. Northern Pac R. 
Co-. 96 P. 150, 49 Wash. 626, 18 L. 
RA,NS.. 209. 

Requiring ticket or permit on freight 
tram generally see mfra § 606. 

6- Mich.—Greenfield v Detroit, etc, 
R Co.. 95 N.W. 546, 133 Mich. 557. 
10 C.J p G42 note 59. 
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or express, to extend such invitation or to grant 
such permission.^ 

§ 553- Persons Attending Passengers 

A person who goes on the carrier’s premises or train 
to attend an arriving or departing passenger is generally 
regarded as an invitee or licensee. 

Persons going on a earner’s premises or entering 
a carrier’s vehicle to assist a passenger, to greet an 
arnving passenger, or to take leave of a departing 
passenger, cannot be deemed passengers them¬ 
selves ; nor are they trespassers, properly speaking, 
they should be considered rather in the light of in¬ 
vitees or licensees to whom the carrier owes certain 
duties,* unless he goes on the carrier’s premises an 
unreasonable length of time before the arrival or 
departure of a tram;* and in the absence of any 
regulation to the contrary a person entering a train 
to assist a passenger does so under an implied per- 
mission.1* It has been held, however, that one who 
goes on a tram to assist or attend a sick or infirm 
passenger sustains the relation of passenger,ii par¬ 
ticularly where he does so at the request of the con- 
ductor.i* On the other hand, a person who, not 
being a passenger, procures a passenger to transport 


his baggage for him, is a trespasser in going on the 
train to assist the passenger with such baggage.^* 

§ 554. Commencement of Relation 

The relation of carrier and passenger, ordinarily, 
commences where a person, m good faith, offers to be¬ 
come a passenger and the carrier accepts the offer. 

The relation of earner and passenger generally 
commences where a person, in good faith, either ex¬ 
pressly or impliedly offers to become a passenger, 
and the carrier, either expressly or impliedly, ac¬ 
cepts such offer.i^ As will be further noted m the 
following §§ 555-561, it must appear that the car¬ 
rier has held itself out, by express or implied in¬ 
vitation, as ready to receive the person who pre¬ 
sents himself as passenger, ^5 that the person pre¬ 
sent himself at a proper time and place, and in a 
proper manner, and that the carrier have actual or 
constructive notice of his intention to become a 
passenger, and accepts him as such, either expressly 
or impliedly^® The facts may be such as to war¬ 
rant a person in offering himself for carriage, and 
in acting on the assumption that his offer has been 
accepted, although the carrier did not intend to re¬ 
ceive him as passenger 


7- Tex.—^Houstoji. etfe., R. Co. v. 

Moore, 49 Tex. 31, 30 AmR. 98. 

10 C J. p 643 note 60. 

8. Mo —Lewis V. Illinois Cent. R 
Co., 3 SW.2d 371, 319 Mo. 233. 

IT. Y —^Barrett v. Brooklyn Heigrhts 
R. Co. 176 N.T.S. 590. 188 App.Div. 
109. 

Okl.—St Louis, etc., R Co. v. Isen- 
berg. 150 P. 123. 48 Okl. 51. 

10 C.J. p 642 note €1—52 C.J. p 547 
note 8, p 548 note 9. 

RnsbaiLd wbo g'oes on train for the 
purpose of assistin^r his wife, who is 
a passengrer, to find a seat, whilp in 
or on the car is an invitee, if not 
a passenger.—Lewis v. Illinois Cen¬ 
tral R Co., 3 S.W.2d 371. 319 Mo. 
233 

Liability as to persons attending 
passengers see infra §§ 700, 722, 
732. 

9- Tenn.—O’Brien v St. Louis, etc., 
R Co, 5 Tenn Civ.A. 588. 

Going to or awaiting tram or car for | 
unreasonable period in general see 
infra § 556. 

la OkL —St. Louis & S F. R Co. v. 
Isenberg. 150 P. 123, 48 OkL 51. 

11- Ind.—^Ehransville, etc., R. Co v. 
Athon, 33 N.F. 469. 6 IndLApp. 295, 
51 Ain.S.R. 303 
10 C.J. p 642 note 63. 

12. Ind—^Vandalia R Co. v Darby, 
108 NE 778, 60 Ind.App 294. 

10 C.J p 642 note 64. 

13- Tex.—Andrews v. Ft. Worth & 
D. C. R. Co., CivJlpp., 25 S.W. 1040. 


14. TJ.S.—XT. S. Fidelity & Guaranty 
Co. V. Aschenbrenner, Cal-, 65 F. 
2d 976, certiorari granted Aschen¬ 
brenner V. IT. S. Fidelity & Guar¬ 
anty Co., 54 S.Ct. 229. 290 U.S 622, 
78 L.Ed. 543, reversed on other 
grounds 54 S.Ct. 590. 292 U.S SO. 
78 L.Ed. 1137, rehearing denied 54 
S.Ct 861. 292 U.S. 615, 78 LJEd 
1474—^Trapnell v. Bhnes, CC.A.N. 
J., 26S F 504 

Ky.—^Bales v Louisville & N*. R. Co, 
200 S.W. 471. 179 Ky. 207. 

Mo.—O’Mara v. St Louis Transit Co., 
76 S.W. 680, 102 Mo.App. 202. 
Ohio —Dowd v. Cleveland Ry., 22 
Ohio N.P.,N.S., 236— HolzcTikamp v. 
Cmcinnati Traction Co., 2 Ohio IT 
P.,1T.S., 157, affirmed 3 Ohio 1T.P., 
NS., 537, 16 Ohio Dec. 673 

There axe two tnain elements in 
the legal definition of a passenger: 
First, an undertaking on the part of 
the person to travel in the convey¬ 
ance provided by the carrier; and, 
second, an acceptance by the carrier 
of the person as a passenger, which 
acceptance may be either express or 
implied from attending circumstanc¬ 
es.—Matthews v Central of Georgia 
Ry. Co.. 169 SE. 41, 46 Ga.App. 699. 
Acceptance by carrier in general see 
infra § 561. 

15- Mass—^McPartland v. Boston, R 
B. & L. R. R., 136 N.EL 168, 242 
Mass. 346. 

Where txaiiL Is stationa-ir at some 
plac^ where xt is the custom to take 
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on passengers, there is an implied 
invitation to the general public to 
avail itself of the company’s trans¬ 
portation facilities by boarding the 
tram.—U. S Fidelity & Guaranty Co. 
V. Aschenbrenner. CaL, 65 F2d 976. 
certiorari granted Aschenbrenner v. 
U S. Fidelity & Guaranty Co., 54 
set. 229, 290 US. 622. 78 L.Ed. 543. 
reversed on other grounds 54 SuCL 
590, 292 U.S. 80. 78 LEd. 1137, re¬ 
hearing denied 54 S.Ct. 861, 292 U.S. 
615, 78 L.Ed. 1474. 

lei U-S —Trapnell v. Hines, C.C.A. 
N.J., 268 F. 504. 

Mass —^McPartland v. Boston, R. B. 
& L. R. R., 136 N.E. 168. 242 Mass. 
346. 

Mo—Thomas v- St- Louis-San Fran¬ 
cisco Ry. Co., App.. 293 S.W, 1051. 
Neb—Woolsey v Chicago, B. & Q 
R. Co, 58 N.W. 444, 39 Neb. 798. 
25 LR.A. 79. 

Xf caxxier assumes responsibility of 
conducting buyer of passenger zights 
to point of departure, earner pas¬ 
senger relationship exists —Sanchez 
V. Pacific Auto Stages, 2 P.2d 845, 
116 Cal-App. 392. 

Person is not passenger, who has 
not offered to board a street car, is 
not at the loading place, and has not 
been invited or accepted as a pas¬ 
senger.—^Hering v. City of Detroit, 
221 N.W. 278. 244 Mich. 293. 

lY, Mas**—M cPartland v Boston, R. 
B. & L. R- R., 136 N.E- 168, 242 
Mass. 346. 
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Intent to Become Passenger in 
General 

The relation of earner and passenger cemnnences 
when one puts himself in the care of the carrier, or di¬ 
rectly within its control, with the bona tide intention 
of becoming a passenger, and is accepted as such by the 
carrier. 

As stated in Corpus Juris, which statement has 
been followed in subsequent deGisions,^* the rela¬ 
tion of earner and passenger commences when one 
puts himself in the care of the carrier, or directly 
within its control, with the bona fide intention of 
becoming a passenger, and is accepted as such by 
the carrier,!^ as where he makes a contract for 
transportation and presents himself at the proper 
place and m a proper manner to be transported,^® 
but not where he does not present himself in a prop¬ 
er way to become a passenger.^l 

Implied from circumstances. It is not required, 
however, tihiat there be any formal act of delivery 


of the passenger’s person into the care of the car¬ 
rier, or of acceptance by the carrier of one who 
presents himself for transportation; but the exist¬ 
ence of the relation is commonly to be implied from 
the attendant circumstances, and the rule is that 
these circumstances, either by the purchase of a 
ticket or otherwise, must be such as will warrant 
an implication that he intends td become a passen¬ 
ger and offers himself to be carried,22 and that the 
offer is accepted by the carrier, as announced infra 
§ 561. This rule as to the passenger relation being 
implied from the circumstances is especially apph- 
cable to a passenger on a street car.23 The mere 
fact, however, of an intention to become a passen¬ 
ger, ivhich intention has not been by acts or oth¬ 
erwise indicated to the servants of the carrier, does 
not render the person having such intention a pas¬ 
senger, although he may be entitled to transporta- 
tion.24 The rules of law in the preceding portion 
of this paragraph, as stated m Corpus Juris, have 


18. Ky—Chesapeake & O Ry. Co. v 
Mollett, 270 SW. 26, 2S. 207 Ky 
645 

Mo.—^Thomas v. St Louis-San Fran¬ 
cisco Ry. Co., App., 293 S.W. 1051, 
1053 

Pa.—Sweigart v. Shreiner, 14 PaRist. 
& Co., 435, 436. 

19- U S.—Pennsylvania R. Co. v. 
Rogers, NJ.. 244 P 76. 156 C.C.A. 
504. 

Cal —^Hart v. Fresno Traction Co., 
167 P. S85. 175 Cal 489—Riley v. 
Southern Pac. Co, 207 P. 699, 57 
Cal App. 477. 

Conn—^Vaughn v. Healy, 182 A, 166, 
120 Conn 589. 

Ga.—^Matthews v. Central of Geor- 
gria Ry Co., 169 SE. 41, 46 GaApp. 
699. 

Ill.—^Todd V. Louisville & N. R Co, 
113 NE. 95. 274 IlL 201. L R.A. 
1916P 543—^Foote v. Chicago, N. 
S. & M R. Co., 256 Ill App. 581 
Mass.—Gerher v. New York Cent. R. 

R. 192 N.E. 837. 288 Mass. 318 | 

Ohio —^Dowd V, Cleveland Ry, 22 I 

Ohio N.P-,N S., 236—Hogans v. City 
of Columbus, 14 Ohio N.P.,N.S, 33. 
Okl—Chicago, R. I & P. Ry. Co v. 
Warren, 269 P. 368, 132 Okl. 107— 
SchafiE V. Samuels, 234 P. 195, 109 
Okl. 133- 

Pa —Sweigart v. Shreiner, 14 Pa. 

Dist & Co. 435. 

10 C.J p 611 note 19. 

Si-miisLr statCTiexLt of mle 

The “relationship is held to begin 
when the prospective passenger puts 
himself in the care of the carrier, or 
directly within its control, at the 
proper place and in a proper manner 
to be transported, with the bona fide 
intention of availing himself of its 
facilities for transportation, and is 
accepted as such by the carrier."—, 


Thomas v. St. Louis-San Francisco 
Ry Co., Mo.App, 293 S.W. 1051. 1053 
Gomtzact between, a sUcct railway 
and an inte-niiing passenger is creat¬ 
ed where he indicates his purpose to 
take passage on a car, and the oper¬ 
ator indicates his acceptance of the 
proposed passenger in some manner, 
such as stopping the car—^Maloney 
V. United Rys. Co of St. Louis, Mo, 
237 S.W. 509 

To complete relation there must be 
an intent on the part of the pas¬ 
senger to take passage, a communi¬ 
cation of such mtent to the car¬ 
rier, and an express or implied ac¬ 
ceptance by the latter. 

Ga.—^Matthews v. Central of Geor¬ 
gia Ry. Co, 169 SE. 41, 46 GaApp. 
699. 

Mich.—^Rice V Michigan Ry. Co., 175 
N.W. 454, 208 Mich. 123. 

"There may he a hiatus in the re- 
lationsdilp in instances too numerous 
to mention, but, when the purchaser 
of the nghts to be conveyed is m a 
position to be accepted as a passen¬ 
ger, the r^ationship is again in 
force.”—Sanchez v Pacific Auto 
Stages. 2 P2d 845, 847, 116 Cal App 
392. 

Necessity of acceptance by earner 
generally see infra § 561. 

20- Pa.—Sweigart v. Shreiner. 14 Pa 
Dist. & Co. 435 
10 C J p 612 note 20 
21. U.S—Southern R Co v. Snuth, 
Ga., 86 F. 292, 30 CCA. 58, 40 L 
RA. 746. 

10 C J p 612 note 21. 

22L U.S.—Pennsylvania R Co. v. 
Rogers, N.J, 244 F. 76, 156 CC.A 
504 

Ga —Matthews v Central of Geoi^ 
gia Ry. Co, 169 S.E. 41, 46 Ga.App 
699. 


Ky —Chesapeake & O. Ry. Co. v. 

Mollett. 270 S W 26, 207 Ky. 745. 
Mass—^McPartland v. Boston, R B. 
& L. R R. 136 N.E. 168. 242 Mass. 
346 

Mo—^Thomas v. St Louis-San Fran¬ 
cisco Ry. Co., App.. 293 S.W. 1051- 
Va.—Virginia Ry. & Power Co. v. 

Arnold. 92 SE. 925, 121 Va. 204 
Wis—Ameberg v. Chicago, M & St. 
P Ry. Co., 195 NW. 844. 182 Wis. 
85 

10 C J. p 612 note 22. 

23. Pa.—^Berkebile v. Johnstown 
Traction Co.. 99 A, 871. 872. 255 Pa. 
310 

“Owing to the nature of the busi¬ 
ness, the contractual relation of a 
carrier and passenger on a street car 
IS seldom created by express con¬ 
tract, but IS usually implied from the 
surrounding circumstances and the 
acts of the parties ”—^Berkebile v 
Johnstown Traction Co, supra—^10 
C J p 612 note 22 [b] 

24. Conn—Vaughn v. Healy, 182 A. 
166, 120 Conn. 589 

Ga—Matthews v. Central of Georgia 
Ry. Co, 169 SB 41, 46 GaApp. 
699. 

Mo—^Banks v. Kansas City Rys. Co, 
217 SW. 488, 280 Mo. 227. 

Ohio —Klovedale v. Ohio Public Serv¬ 
ice Co, 6 N E 2d 995, 54 Ohio App. 
244. 

R.I—Villa V United Electric Rys. 
Co, 155 A 366, 367, 51 R.I. 384, 75 
ALR 282 
10 C J p 612 note 24. 

K^tionship of bus passenger and 
csazxier does not come into existence 
until prospective passenger does 
some physical act with respect to 
hoarding bus or that intention is 
communicated to driver at time when 
bus may be safely boarded.—Klove- 
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received judicial approval.25 

One is not a passenger while walking toward a 
station with the intention of buying a ticket and 
taking a train after he gets there before he reaches 
such station nor while attempting to cross m 
front of a street car for the purpose of entering it' 
nor while w^aiting in a reservation space to board 
a street car;28 and, ordinarily, not while crossing 
a street or otherwise approaching a street car with 
the intention of boarding it.29 It has been held, 
however, that a person is a passenger in crossing a 
street and about to enter a waiting street car with 
open gates ;30 and that a person who has bought 
a ticket for carriage on an auto bus is a passenger 
while crossing the highway to reach the bus-^i 


§ 556. Going to or Awaiting Train or 

Car 

A person who, with the bona fide intention of be¬ 
coming a passenger and with the express or implied as¬ 
sent of the carrier, enters on the carrier's premises, at a 
proper place, in a proper manner, and at a proper time,, 
ordinarily, has the status of a passenger, even before en¬ 
tering the carrier's vehicle. 

Actual entry into the carrier’s vehicle of carnage 
is not necessary to create the relation of carrier and 
passenger, and one may become a passenger before 
entering such vehicle^^ or before transportation has 
actually commenced.33 As stated in Corpus Juns, 
which statement has been followed m subsequent 
decisions,^^ where one with the bona fide intention 
of becoming a passenger, and with the express or 
implied assent of the carrier, goes on the carrier’s 
premises, into the station, ticket oflSce, or waiting 
room,®® at a time when such place is open for the 


dale V- Ohio Public Service Co, 6 
NE2d 995. 54 Ohio App. 244. 

25. Ky.—Chesapeahe & O. Ry. Co. 
V Mollett. 270 S.W. 26. 28, 207 Ky. 
645. 

26m Ky.—^Bales v. Louisville & N. R. 

Co, 200 S W. 471 179 Ky. 207. 

10 C J. p 612 note 25. 

2!7. D.G.—^Jaquette v. Capital Tract. 
Co. 34 App.D.a 41, 25 L.RA.,N. 
S, 407. 

28. Mass—^Herman v. Boston Ele¬ 
vated Ry. Co.. 176 N.E. 180, 275 
Mass. 485. 

29. IlL—Larander v Chicago City 
Ry. Go-, 129 NE 757. 296 Ill 284 

Iowa—Moss V. Mason City & C. D. 

R Co. 251 N.W. 627, 217 Iowa 354. 
Me—^Murray v. Cumberland County 
Power & Light Co., 103 A. 66, 117 
Me. 165. 

Mass.—^La Belle v. Boston Elevated 
Ry Co., 164 NEl 478, 265 Mass 
482 

Mo—Gunn v. United Rys Co. of St. 
Louis, 193 SW. 814, 270 Mo. 517, 
LRA.1917D 1131. 

N.C —^Keiger v Southern Public Util¬ 
ities Co.. 155 S E 875, 199 N.C. 786 
Ohio.—^Hogans v. City of Columbus, 
14 Ohio N.P.,N S, 33 
RI—^Villa V. United Electric Rys. 
Co.. 155 A. 366. 51 RL 384, 75 A. 
JuJEL 282. 

10 C.J. p 613 note 28. 

Crossing sixcet to car stop 

A pedestrian crossing from the 
curb to a designated car stop to wait 
for a car is not a passenger of the 
street railroad company as regards 
its liability for injuries inflicted by a 
negligent motorist or another street 
car.—Northrup v. Pacific Electric Ry. 
Co., 47 P.2d 365, 8 CaI.App 2d 189. 
Crosr4»ig to bus 

Person, who. while standmg on un- 
tzaveled portion of street by pole 
marked **Bus Stop.” signaled bus. and 


was struck by oncoming automobile 
while crossing to bus which had 
stopped on her side of street, is not 
“passenger,” but “mere traveler,” to 
whom defendant owed duty only to 
exercise reasonable care—Vaughn v 
Healy, 182 A. 166, 120 Conn. 589. 

30. Wis.—^Zimmermann v. Mednikoff, 
162 IST.W. 349; 165 Wis. 333. 

31- Cal.—Sanchez v. Pacific Auto 
Stages, 2 P 2d 845, 116 Cal.App 392. 

32. Cal —^Hart v. Fresno Traction 
Co.. 167 P. 885, 175 Cal 489—San¬ 
chez V Pacific Auto Stages, 2 P. 
2d 845, 116 Cal App. 392. 

Fla—^Atlantic Coast Line R Co. v. 

Webb, 150 So. 741, 112 Fla. 449. 

Ga —^Matthews v. Central of Geoi^ 
gia Ry. Co., 169 SE. 41, 46 Ga. 
App 699. 

Ind—^Jeffersonville. M & L R. Co. v. 

Riley. 39 Ind 568, 585 
Minn—Smith V St. Paul City Ry. 
Co., 18 NW. 827, 32 Minn. 1. 50 
Am R 550. 

Neb—Woolsey v. Chicago, B. & Q. 
R Co., 58 NW 444. 445. 39 Neb. 
798. 25 L.R A 79 

N.J.—Fleming v Connecticut General 
Ins, Co, 181 A- 185, 116 N.J.Law 6 
N.Y—Allessi V, New York Rapid 
Transit Corporation, 297 N.Y.S. 
1011, 163 Misc. 815. 

10 C.J. p 613 note 29. 

33. Fla.—Atlantic Coast Line R. Co. 
V. Webb, 150 So. 741, 112 Fla. 449 

Me,—Rogers v. Kennebec Steamboat 
Co., 29 A. 1069, 86 Me. 261, 25 L. 
RA. 491. 

34. Fla.—Atlantic Coast Line R Co 
V. Webb. 150 So. 741, 744. 745, 112 
Fla 449. 

Kan.—^Middleton v, Missouri Pac R. 

Co-, 212 P. 909, 911, 112 Kan 793. 
N.D—^Weeks v. Great Northern Ry. 
Co., 175 N.W. 726, 727, 43 N.D. 426. 

35. U S.—^Davis v, Olson, C CLA 
Minn., 298 F. 921 
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Cal —^3iIacGregor v Pacific Electric 
Ry. Co.. 59 P 2d 123, 6 Cal.2d 696— 
Sanchez v. Pacific Auto Stages, 2 
P.2d 845. 116 Cal.App 392 
Conn—Vaughn v. Healy, 182 A 166, 
120 Conn 589. 

Ga.—^Rome Ry. & Light Co. v. Jack- 
son, 121 SE. 875, 31 Ga.App. 730. 
Iowa—^Vanderbeck v. Chicago, M., 
St. P & P Ry. Co. 230 N.W 390, 
210 Iowa 230. 

Md-—Damico v. Washington, B. & A. 
Electric R. Co.. 148 A 821, 158 Md. 
470. 

N.C.—Clark v. Bland, 106 SE 491, 
181 N.C. 110—^Thomas v. Southern 
R. Co.. 92 S.E. 321. 173 NC. 494. 

Or—^Palmer Willamette Valley 
Southern Ry. Co., 171 P. 1169. 88 
Or. 322, L.RA1918D 1114 
Tex—^Ft Worth & D. C. Ry. Co. v. 

Brown, Civ.App., 205 SW. 378. 
Utah.—Hansen v. Oregon Short Line 
R. Co, 188 P. 852, 55 Utah 577. 

10 C J p 613 note 31. 

Caretaker of cattle, who was to he 
transported free of charge in ca¬ 
boose, became passenger as soon as 
he arrived at depot ready to board 
train and before he started to go to 
caboose for that purpose.—^Eldmond- 
son V. Missouri Pac. R. Co., Mo.App., 
264 SW 470. 

Employee of factory -ma-iri-ng r 
of private crossing, granted by the 
railroad company to his employer for 
use of the employees, on his way to 
the station to take a train, was a 
passenger as soon as he left the 
crossing and entered the station, 
whether or not he returned to the 
crossing after he left the station to 
go to his train—^Umversal Portland 
Cement Co. v. Spirakis, 137 N-E.' 276, 
79 Ind App. 17. 

One who miters hns tem«iia.i and 
places his baggage in the hands of 
a porter to be put on the proper bus, 
acquires all the nghts of a passenger 
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reception of passengers intending to take passage,^® 
even though, without the passenger’s knowledge, it 
has been opened without authority,^’* or goes on to 
the platform or other proper part of the premises 
to await the arrival of, or to take a seat in, a 
car,3S he ordinarily places himself in the position 
of a passenger, although he has not purchased a 
ticket,^® or the agent has refused to sell him a tick¬ 
et.^® 

However, in order that one may become a pas¬ 


senger, he must come on the carrier's premises and 
await the arrival of his tram or car at the proper 
place for passengers,^! in a proper manner,42 and at 
the proper time, that is, within a reasonable time 
before the arrival or departure of such train or 
car *3 or within the period prescribed by statute 
or the railroad commission for the station to be 
kept open,^4 unless the station agent agrees to keep 
the station open for a longer period,^® The rules 
of law in this paragraph, as stated in Corpus Juris, 


from the moment he enters the place. 
—King: Bros Transportation Co. v. 
Altherr, 29 Ohio XP.N.S.. 275. 

Oil subway platform 
N.T.—Allessi V New York Rapid 
Transit Corporation, 297 N.T.S. 
1011. 163 Misc 815. 

Whine one is in. a station or on a 
platform, intending to take passage, 
and a street car comes up and stops 
at that station, or its platform, there 
has been an acceptance of the pas¬ 
senger and an implied contract for 
carriage, thus creating the relation 
of passenger and carrier—^Banks v 
IvansaK City Rys. Co., 217 S.W. 48S, 
280 Mo 227. 

3& Tenn.—Southern Ry. Co. v. Can¬ 
trell. 5 Tenn.App. 677. 

10 C.J. p 613 note 32 

When station closed 

Where a railroad has regular hours 
during which its station is closed 
between trams, a person who, al¬ 
though mtendmg to become a pas¬ 
senger, comes to the station dunng 
the time that it is closed does not 
acQuire the status of a i>assenger.— 
Southern Ry. Co. v. Cantrell, 5 Tenn. 
App. 677, I 

37- Ill.—Chicago, etc., R. Co. v. 
Walker, 75 N.E. 520, 217 IlL 605, 
affirming 118 Ill App. 397. 

3B. U.S—Aschenbrenner v. U. S. Fi¬ 
delity & Ouaranty Co., Cal., 54 S. 
Ct. 590, 292 U.S 80, 78 L.Fd. 1137, 
reversing. CCJS., U. S Fidelity & 
Cruaranty Co v. Aschenbrenner, 65 
F.2d 976. certiorari granted Asch- 
^brenner v. U. S. Fidelity & 
Ghiaranty Co., 54 S Ct. 229, 290 U S. 
622, 78 tj.Rd. 543, and rehearing 
denied 54 SCt. 861, 292 U.S. 615, 
78 Ii.Ed. 1474. 

Ind.—Evansville Rys. Co v. Miller, 
111 N.E. 1031. 64 Ind.App. 206. 

Ky.—^I*ouisville & N. R. Co v. Dix¬ 
on, 195 S,W. 1099, 176 Ky. 569. 

Me.—Verrill v. Androscoggin Elec¬ 
tric Co, 102 A. 179, 116 Me. 519. 
Mo—^Thomas v St- Louis-San Fran¬ 
cisco Ry Co., App-, 293 SW 1051. 
N.Y.—Allessi V. New York Rapid 
Transit Corporation, 297 N.Y.S 
1011, 163 Misc. 815. 

10 C J. p 614 note 34 

30. N-C —Clark v. Bland. 106 S.B. 
491. 181 N.C. 110. 


Tex.—^Pt Worth & D. C. Ry. Co. v. 

Brown, Civ App, 205 S W. 378 
10 C.J p 614 note 35. 

Purchase of ticket generally see in¬ 
fra § 558. 

40l Va.—Norfolk, etc, R. Co. v. Gktl- 
liher. 16 S.B. 936, 89 Va. 639. 

10 C.J p 614 note 36. 

41- Ala.—^McWilliams v. Liouisville 
& N, R. Co.. 115 So 246, 217 Ala. 
192. 

CaL—Sanchez v Pacific Auto Stages. 

2 P.2d 845, 116 CalJtpp. 392. 

Fla.—Atlantic Coast Line R. Co. v. 

Webb. 150 So. 741. 112 Fla. 449. 
Mass—Gerber v New York Cent. R. 

Co, 192 N.E 837. 288 Mass. 318. 
Or.—Palmer v. Willamette Valley 
Southern Ry. Co.. 171 P. 1169, 88 
Or. 322. L.R.A.1918D 1114. 

10 C.J. p 614 note 37. 

ma rulOv as stated in Corpus 
Juris, has been judicially approved. 
—Washington. B 4b A. R. Co. v. 
State. 116 A. 911, 912, 140 Md. 115. 

XTsual point of departure 

A person holding a railroad ticket, 
who presents himself at the usual 
point of departure of trams, is a 
passenger.—Atlanta Terminal Co. v. 
Alexander, 143 S E. 905, 38 Ga.App. 
280, 

42. Fla.—^Atlantic Coast Lone R. Co 
V. Webb. 150 So T41, 112 Fla. 449. 

Masa—Gerber v. New York Cent. R. 

Co, 192 N.E 837, 288 Mass. 318. 
Mo.—Thomas v. St. Ijouis-San Fran¬ 
cisco Ry. Co. App., 293 S.W. 1051. 
Or.—^Palmer v Willamette Valley 
Southern Ry Co., 171 P. 1169. 88 
Or. 322. IiRA-1918D 1114, 

10 C J. p 614 note 38. 

43. Ala—^McWilliams v. Louisville 
& N R Co, 115 So. 246, 217 Ala 
192—Georgia R. Co. v Bell, 65 So 
835, 187 Ala 541 

Cal—Sanchez v Pacific Auto Stages, 
2 P.2d 845, 116 Cal.App. 392. 

Fla.—Atlantic Coast Line R. Co. v. 

Webb. 150 So 741, 112 Fla. 449. 
Mo.—^Thomas v. St. Louis-San Fran¬ 
cisco Ry. Co, App, 293 S.W. 1051. 
N.C.—Clark v. Bland, 106 SE 491, 
ISl N C 110—^Thomas v Southern 
R Co. 92 SE 321, 173 NC 494 
Or.—^Palmer v. Willamette Valley 
Southern Ry Co, 171 P. 1169, 88 
Or. 322, L.R.A-1918D 1114. 
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Utah—Hansen v. Oregon Short Lme 
R Co. 188 P. 852. 55 Utah 577. 

10 C.J p 614 note 39. 

As passenger d"rinsr interim 

One who goes to railway depot a 
reasonable time before scheduled de¬ 
parture of train, with intention m 
good faith of paying his fare and 
boarding such tram, is a passenger 
during interim between his arrival 
and that of the tram, even prior to 
his actual purchase of the ticket — 
Ft Worth & D. C Ry. Co. v. Brown, 
Tex Civ App, 205 SW. 378. 

Fifteen minutes before train time 
Custom not to open ticket window 
until fifteen minutes before scheduled 
time for tram, while evidential, was 
not controlling on question whether 
a person entering the station before 
such time and withm a reasonable 
time before the departure of the 
train was a passenger, m an action 
against the railroad for assault and 
battery—dark v Bland, 106 S.E. 
491,181 N a no. 

Bight to go to station 

‘*Any one who intends in good faith 
to become a passenger upon a rail¬ 
road tram has the right to go to the 
station withm a reasonable time be¬ 
fore the tram is expected to depart, 
and dunng such time he has the 
right to do whatever may be neces¬ 
sary or proper to facilitate the load¬ 
ing of his baggage upon the train." 
—^Baker v. Williams, Tex.CivJtpp„ 
198 S.W. 808, 809. 

44 Ky.—^Manatis V. Cumberland 4b 
M R Co., 300 SW. 593. 222 Ky. 
190. 

10 C J p 614 note 39 [cj, td3. 
Within thirty minutes 

A person who enters a carrier’s de¬ 
pot. mtendmg to take passage on its 
train due to depart within thirty 
minutes, the statutory period, with 
the means on hand to pay his fare, 
and who either purchases a ticket or 
announces his intention to do so to 
the earner's agent, acquires the sta¬ 
tus of a passenger.—Manatis v. Cum¬ 
berland 4b M. R. Co., 300 SW. 593, 
222 Ky. 190. 

45. Ky.—Manatis v. Cumberland & 
M R Co.. 300 S.W 593. 222 Ky. 
190 

Where depot ageut agrees to keep 
waitiiig room open for a person who 
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have received judicial approval.^® 

Licetisee or trespasser, A person is not a pas- 
seng^er who is at a station or about the carrier’s 
premises by mere permission and sufferance, and 
not for the purpose of being transported in due 
course, or after the abandonment of such an in¬ 
tention,^^ as where he is there as a mere sight¬ 
seer,^® or out of mere curiosity, or for his own con¬ 
venience, or for the transaction of business not con¬ 
nected with the company or where he is there 
more than a reasonable tune, or more than the stat¬ 
utory period, before or after the arrival of his 
train;®® or where he goes on a private right of 
way or other part of the premises not provided for 
passengers, and where there is no occasion for him 
to go as a passenger.®! Where a person entering 
a depot does not purchase, or announce his intention 
to purchase, a ticket within the proper time before 
the departure of the train, nor obtain leave to wait 
if the tram is not due within such time, the carrier 


is not chaiged writh notice of his intention to be¬ 
come a passenger and is under no obligation to treat 
him as such.®- 

§ 557. Signaling Car, Train, or Elevator, 

and Boarding Same 

A person who, with the bona fide intention of be¬ 
coming a passenger, enters or attempts to enter or board 
a car, train, elevator, or other vehicle of a carrier, ordi¬ 
narily becomes a passenger, particularly where it has 
slowed down or stopped in response to his signal- He 
may be a passenger even on a wrong train or car, but 
ordinarily does not become a passenger in boarding a 
moving train or car until he reaches a place of safety 
thereon. 

As stated in Corpus Juris, which statement has 
been follow^ed in subsequent decisions,®® a person 
who, with the bona hde intention of becoming a pas¬ 
senger,®^ enters or attempts to enter or board a 
train or car, even before he has got entirely in the 
car or other vehicle, becomes a passenger,®® even 
before he has come mto physical contact with the 


announces bis intention to tabe a 
train, and who purchases a ticket or 
announces his intention to do so. the 
person acquires the status of a pas¬ 
senger, whether or not the tram is 
due in thirty mmutes, the statutory 
period.—^Manati& v. Cumberland & hL 
R. Co., 30e S.W. 593. 222 Ky. 190 
4Gu Fla—Atlantic Coast Line R. Co. 

V Webb. 150 So. 741, 744, 745. 112 
Fla. 449 

Or.—Palmer v. Willamette Valley 
Southern Ry. Co., 171 P 1169. 1171. 
88 Or. 322, L.R.A.191SD 1114. 

47- Md.— Washington, B. & A. R. Co 

V State. 116 A 911. 140 Md. 115 
10 CJ. p 615 note 40. 

This Tnle, as stated in Corpus 
Juris, has received judicial approval. 
—^Washington, B. & A, R Co v. 
State. 116 A 911. 912, 140 Md. 115 

4B. Pa.—Gillis V. Pennsylvania R 
Co.. 59 Pa. 129, 98 AmD. 317. 

49. Ark —St. Louis, etc., R. Co v. 

Fairhaim, 4 S.W. 50, 48 Aik. 491. 
10 C J. p 615 note 42. 

SQL Mo.—^Thomas v. Bush, App., 200 
SW. 301. 

10 C J. p 615 note 43. 

11 in. to 6 p. m., unreasonable 
One who purchases a ticket at 11 

a. m. for a train leaving at 6 p. m., 
mtending to stay in the station to 
keep warm, is not a passenger— 
Thomas v. Bush, Mo App., 200 S.W. 
SOL 

5L Md.—Washington, B., & A. R. Co. 

V State, 116 A 911, 140* Md. 115. 
Mass—FJvans v. Boston, R B. & L. 

R. R.. 189 N.EI 37, 285 Mass. 283. 
Crossing betwemi platforms 

Person who. intending to go east 
on elevated railway, mounted stair¬ 
way to station for use of west-going 


passengers, and was injured by west¬ 
bound train while crossing between 
platforms to station for use of east¬ 
going iiassengers, for which there 
was a separate stairway, was not a 
passenger at time of injury, having 
been m no i>osition to be accepted as 
a passenger at such time.—Banks v. 
Kansas City Rys. Co., 217 S.W. 488, 
280 Mo. 227. 

52. Ky.—^iM'anatis v. Cumberland & 
M, R. Co., 300 SW. 593, 222 Ky. 
190 

sa. Ala.—^Mobile Light & R Co. v. 
Ellis, 96 So. 773, 776, 209 Ala 580 
—^Bradley v. Williams, 101 So. 808, 
809, 20 Ala.App 308. 

Fla.—Atlantic Coast Line R. Co v 
Webb. 150 So 741. 745, 112 Fla. 
449 

5k Ala.—^Bradley v. Williams, 101 
So. 808, 20 Ala.App. 308 
Fla.—Atlantic Coast Line R. Co. v. 

Webb, 150 So. 741, 112 Fla. 449 
Miss.—Gulf, M. & If. R. Co. V. Brad¬ 
ley, 142 So. 493. 167 Miss 603. 
i 10 C.J. p 615 note 44. 

For conve-vuence or to transact busi¬ 
ness 

A person who boards a standing 
passenger train or car for purposes 
not connected with the earner, such 
as to converse with a friend, to de¬ 
liver a message, or to buy a newspa¬ 
per, is not a passenger.-^-Oulf, M. & 
N. R. Co. V. Bradley. 142 So. 493, 167 
Miss. 603—^10 aj. p 615 note 44 [bj- 

55. Ala.—Louisville, etc., R. Co. v. 
Robinson, 105 So. 874, 213 Ala- 522 
—^Bradley v. William^^, 101 So. SOS, 
20 Ala.App. 308. 

Conn—^Vaughn v. Healy. 182 A. 166, 
120 Conn 589. 

Flo.—Atlantic Coast Line R. Co v. 
Webb, 150 So. 741. 112 Fla. 449. 
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III.—^Lavander v Chicago City Ry. 

Co. 129 N.E 757, 296 Ill, 284. 

Ky.—^Louisville & K. Ry. Co. v. Cop¬ 
ley, 197 S.W. 648. 177 Ky 171 
Mass—^Fitzgerald v. Boston Elevated 
Ry Co., 174 NE. 490, 274 Mass. 
287- 

Mo—May V- Chicago, B. & Q R. Co., 
225 S.W. 660. 284 Mo 508—Gunn 
V- United Rys. Co. of St. Louis, 193 
S.W. 814. 270 Mo 517. L.RA-1917D 
1131—^Hayward v. People's Motoir- 
bus Oo. of SL Louis, App, 1 S.W. 
2d 252. 

If.Y—Garricott v. New York State 
Rys., 119 N.E- 94. 223 N.r. 9. L. 
RA.1918D 929, reversing 151 N.T.S. 
1117, 16T App.I>iv. 953 
Ohio—^Cincinnati Traction Co. v. 
Holzenkamp, 3 Ohio NP_,N.S-, 537, 
affirmed 74 Ohio St. 379, 30 Ohio 
671, 17 Ohio Dec. 218. 

Pa—^Berkebile v. Johnstown Traction 
Co, 99 A. 871, 872, 255 Pa. 310. 

10 CJ p 615 note 45. 

Boarding jitney bus 

Where one boarded a jitney bus 
with the implied knowledge of the 
operator of the bus, this was a suf¬ 
ficient mdication of his mtention to 
become a passenger.—Ivancich v Da¬ 
vie^ 199 P. 784. 186 CaL 520. 
MOnntiTig steps of train. 

A person who, intending to hoard 
a train and become a passenger 
thereon, while in the act of mounting 
the steps of the train, is a ^'passen- 
ger *'—Riley v. Southern Pac Co., 207 
P 699. 57 CaLApp. 477. 

On. elevator 

A person going to an office for 
business purposes is an "mvitee” and 
on entering office building’s elevator 
becomes a "passenger’* due the same 
degree of care as in cases of com¬ 
mon earners of passengers by bus. 
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hand rail or step of the car,5® and although he may 
not have purchased a ticket before making such 
attempt,^' or was previously a trespasser on the 
earner’s property;®^ and whether or not, after he 
has boarded, the carrier actually knows of his pres¬ 
ence on the car or vehicle.'*® 

The entrance or attempt to enter or board, how¬ 
ever, must be made at the proper time.®® such as 
with reasonable promptness,®^ in a proper* man- 
ner,®2 and at a proper place, such as a regular or 


proper stopping place.®^ If one attempts to board a 
car at a place which is not a regular stopping place, 
he ordinarily does not become a passenger unless 
he does so upon the express or implied invitation 
of the carrier,®^ as where passengers are permitted 
to enter and leave the car at that point;®® but al¬ 
though, a person boards a carrier’s tram or vehi¬ 
cle at an unusual or unauthorized place, if he is en¬ 
titled to transportation, he becomes a passenger 
from the time he gets on board.®® 


street car, or railroad —^Ensley Hold¬ 
ing Co V Kelley. 15S So. 896. 229 
Ala. 650—10 C.J p 615 note 45 tc]. 

WlLea a person, presents TiiTncoi-f at 
the entrance of a standing street car, 
with the purpose, disclosed to, and 
recognized by, its conductor or of¬ 
ficer in charge, of entering it as a 
passenger, and, as the car stands to 
enable the purpose to be carried out, 
the aet of entering is begun, the rela¬ 
tion of passenger and carrier exists 
between them —Gamcott v- Xew 
York State Rys, 119 NE. 94. 223 N. 
Y. 9, L R A.1918D 929, reversing 151 
N.Y.S. 1117. 167 AppJOiv. 953. 

56- Mass—^Fournier v. Holyoke St. 
Ry. Co., 154 NE. 546, 258 Mass 
257. 

Ohio.—^Holzenkamp v. Cincinnati 

Traction Co. 2 Ohio N.P ,N S.. 157, 
affirmed 3 Ohio 2Sr.P..N.S., 537, 16 
Ohio Dec. 673. 

10 C.J p 615 note 45 [b]. 

It is not necessary that person 
shonld have hold of rail or have foot 
on step of car to be regarded as 
“paussenger,” but will be so regarded 
while carefully attempting to step 
upon platform.—Gunn v. United Rvs 
Co. of St. Louis, 193 S.W. 814. 270 
Mo. 517, IiR.A.1917D 1131 

57- Ga —^Matthews v. Central of 
Georgia Ry. Co., 169 S B. 41, 46 Ga. 
App. 699. 

N.C.—Snipes v. Norfolk, etc., R. Co., 
56 S E 477, 144 N.C. 18. 

10 C J. p 616 note 46 
Purchase of ticket generally see in¬ 
fra 5 558 

58. Ky—^Louisville & N Ry Co. v. 
Copley. 197 S.W. 648, 177 Ky. 171. 

56- Cal—^Ivancich v. Davies. 199 P. 
784, 186 CaL 520—^Heilman v Los 
Angeles Ry. Corporation, 27 P.2d 
946, 135 CaLApp 627, rehearing de¬ 
nied 28 P2d 384, 135 CaLApp 627 
Pa.—^Berkebile v. Johnstown Traction 
Co.. 99 A. 871. 255 Pa. 310. 

Xn case of intemrban cars, one 
does not have to announce his pres¬ 
ence to the conductor before becom¬ 
ing a passenger —^McKenzie v. De¬ 
troit. J & C Ry. Co, 161 NW. 970, 
195 Mich 218 

60- Ala—^Bradley v. Williams, 101 
So. SOS, JO Ala App. 308- 
10 C J. p 616 note 48 


f This rule, as stated in Corpus 
Juris, has received 3 udicial approval 
Ala—^Bradley v. WiUiams, 101 So 
SOS. 809, 20 AlaJtpp. SOS. 

Fla—^Atlantic Coast Lme R Co. v 
Webb, 150 So 741, 745, 112 Fla, 449 

61- Ala —^Birmingham Electric Co 
V Cleveland, 113 So. 403, 216 Ala 
435. 

10 C J p 617 note 49 Eh]. 

Tmmediate hoarding not recLuued 
Passenger does not lose his status 
as such by failmg to board tram im¬ 
mediately after purchasmg ticket — 
Missoun-Kansas-Texas R. Co. of 
Texas v. Hail, Tex Com.App., 48 S.W 
2d 589, affirming Hail v. Missoun- 
Kansas-Texas R Co- of Texas, Civ. 
App., 30 S.W 2d 1062. 

62- Ala.—Bradley v. Williams, 101 
So. 808, 20 Ala App. 308. 

Utah-—Bergman v. Denver & R. G 
R. Co., 178 P. 68. 53 Utah 213. 

10 C.J. p 617 note 49. 

On opposite side from j^atfozm 
A person boarding a train on the 
side opposite the platform, the plat¬ 
form being the proper and usual 
boarding place, without the knowl¬ 
edge of the tram operators, is not a 
passenger—Bemadme v. Ene R. Co., 
164 A. 265, 110 N.JLaw 338. 

63- Ala.—^Birmingham Electnc Co 
V. Cleveland, 113 So. 403, 216 Ala. 
455—^Bradley v. WiUiams, 101 So 
808, 20 Ala App. 308. 

10 C J. p 616 note 47. 

At place provided 

A person who claims the protec¬ 
tion of the status of a passenger 
must board the train at the place 
then and there provided by the ear¬ 
ner for the acceptance of passengers, 
and at the particular place where 
the agents of the earner are accus¬ 
tomed to be for that purpose —Gulf, 
M & N. R Co. V. Bradley, 142 So. 
493, 167 Miss 603 

64. Mass —^Nuttall v. Worcester 
Consol. St. Ry Co. 114 NB 291, 
225 Mass. 167—Jones v Boston, 
etc., R Co, 39 NE. 1019, 163 Mass 
245 

Mo.—Galloway v. Kansas City Rys. 
Co, 233 S W 385—McCarty v. St. 
Louis, etc., R Co, 80 S.W. 7, 105 
Mo.App 396 
10 C.J. p 616 note 47. 
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At crossing, not regular stopping 
place 

! A prospective intemrban car pas¬ 
senger, waiting for car at crossing 
which was not a regrular stopping 
place, and at which the car stopped 
only on signal, when stmek hy 
freight car which had not stopped 
after answenng signal by blasts of 
whistle signifying that it would not 
stop, the deceased, as to such freight 
car. was not a passenger withm the 
mle as to degrree of care required 
of railroad toward passengers.—Van 
Sickle V. Grand Rapids, G H. & M. 
Ry Co, 182 N.W 132, 213 Mich 261 
Boarding with other passengers 
If plaintiff assumed position im¬ 
mediately in rear of other passengers 
hoarding street car, in ample time 
to board it and give conductor an 
opportumty to see him with inten¬ 
tion of becoming a passenger, the 
contractual relation was created, and 
he became entitled to all rights of 
passenger, although he was not at 
usual stopping place when car stop¬ 
ped.—^Detchemendy v- Wells, Mo. 
App, 253 SW. 150. 

Toleration of prac^ce as not invita¬ 
tion 

The act of a railroad company m 
tolerating a practice on the part of 
the public of ta^'ing trains from a 
certain unsafe space or place is not 
an inducement or invitation to an 
intending passenger to use such 
space, and one doing so is not a 
passenger—^Doherty v. New York, N. 
BL & H. R. Co. 118 NE 281, 229 
Mass. 135—^BLillmaTi v. Boston Ele¬ 
vated Ry Co . 93 N E 653. 207 Mass 
478, 32 LRA.NS. 198 

65k Mass —Nuttall v Worcester 
Consol. St Ry. Co., 114 N.E. 291, 
225 Mass. 167. 

66. Mo —Hayward v. People’s Mo- 
torbus Co of St. Louis, App., 1 
S W.2d 252 
10 C J. p 617 note 50. 

Tins rule, as stated in Corpus 
Juris, has received judicial approval. 
Fla —Atlantic Coast Line R Co v. 

Webh. 150 So 741. 745. 112 Fla 449. 
Mo—^Hayward v. People’s Motorbus 
Co. of St. Loui^ App., 1 S.W2d 
252. 254 
Boarding bns 

Where a person sets hi,q foot on 
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The rule that a person becomes a passenger on 
boarding or attempting to board, in good faith, a 
carrier’s train or car is particularly applicable 
where the train or the car has slowed down or stop¬ 
ped apparently for the purpose of taking a person 
on, in response to his signal to it so to do;®^ or 
where it has stopped, although without signal, with 
the manifest purpose of discharging and receiving 
passengers.®* 

The mere signaling, however, of the car to stop 
and the driver’s intention to stop do not give rise 
to the relation, until the driver, by checking the 
speed of the car or by some other act, in response 
to the signal, indicates an intention to accept such 


person as a passenger,®® and this rule is particular¬ 
ly applicable at a flag station,^® or at a place where 
cars do not usually stopj ^ 

A person becomes a passenger on a street car, 
as stated m Corpus Juris and followed in subse¬ 
quent decisions,^- as soon as he has set his foot on 
the step, platform, or running board, in the act of 
getting into the car, after it has stopped, with the 
intention of becommg a passenger.**- 

Boarding moving tram or car. When a train or 
car commences to move, the implied invitation to 
the general public to avail itself of the transporta¬ 
tion facilities is withdrawn and ordinarily a per- 


the rear platform of a motor bus, 
witb the intention of securing pas¬ 
sage therein, directly behind others 
who had boarded the bus with the 
knowledge and assistance of the con¬ 
ductor, the relationship of carrier 
and passenger is established, irre¬ 
spective of where the regular or cus¬ 
tomary stopping place of the bus is. 
—Hayward v People’s Motorbus Co. 
of St. Louis, Mo.App-, 1 S.'W 2d 252. 

67- Pla.—Atlantic Coast Line R. 
Co. V. Webb, 150 So 741, 112 Fla 
449. 

Mo.—Vrooman v- Harvey, 197 S.W. 
118. 

Ohio —^Holzenkamp v*: Cincinnati 
Traction Co., 2 Ohio N P ,N S., 157, 
affirmed 3 Ohio N.P.,N.S.. 537. 16 
Ohio Hec 673. 

10 C J p 617 note 51. 

PresumptioiL of invitatioiL 

If the signal is given, and the mo- 
torman sees it and stops, it is pre¬ 
sumed, m the absence of evidence to 
show that the stop was for some 
other purpose, that the stopping is 
in answer to the signal, that the in¬ 
vitation is given, and the contract 
complete. It is not necessary for 
the car m such case to come to a full 
stop, but if the motorman sees the 
signal, and the car slows down so 
that it becomes perfectly safe to j 
board it, the slowing down, if no 
other purpose be shown, may be in¬ 
ferred to be in response to the sig¬ 
nal, and an invitation to board — 
Vrooman v. Harvey, Mo, 197 S.W 
118. 

68. Ala—Mobile Light & R Co. v 
ElUs, 96 So. 773, 209 Ala. 580. 

Md.—^Damico v. Washington, B & A 
Electric R. Co., 148 A 821. 158 Md. 
470. 

Mo —^Maxey v. Metropolitan St R 
Co., 68 SW. 1063, 05 Mo App. 303. 
N.Y.—Gamcott v. New York State 
Rys-. 119 N.E. 94, 223 N.Y. 9, L.R. 
A1918D 929, reversmg 151 N.Y.S 
1117, 167 App.Div. 953 

If a would-be passenger is at a 
r^fuku: stopping piac'% and the car 
stops or slows down, so that he safe¬ 


ly may attempt, and does attempt, 
to board it, the contract of carriage 
IS complete, although those operating 
the car do not see him.—^Vrooman v. 
Harvey. Mo. 197 S.W 118 
Where a carrier stops its car and 
opens its doors, inviting passengers 
to enter, a person who hoards or at¬ 
tempts to board the car is a passen¬ 
ger. 

U S.—^Philadelphia Rapid Transit Co. 

V. Alcorn, CCA Pa., 266 F. 50 
Ala —^Bradley v. Williams, 101 So. 

808. 20 Ala.App. 308. 

Ga—Payne v. Allen, 110 S.B 345, 
28 Ga.App. 8, reversed on other 
grounds 116 SE 640, 155 Ga. 54. 
Mo—Emy v. Wells, 293 SW 119, 
316 Mo. 798. 

One waiting on railway property 
at a flag station to board train stop¬ 
ping at that point, and attempting to 
hoard, is a passenger.—^Davis v. Ol¬ 
son, CC.A.Minn., 298 F. 921. 

^Where a asUcet car stops at a 
street comer in a city, where it is 
usual to take on and discharge pas¬ 
sengers. and opens its door, such act 
is an mvitation to all persons there 
present to become passengers, and, 
when such persons evidence such in¬ 
tention by proceeding to board such 
car, they become passengers within 
the meaning of the law fixing the 
status of the parties.”—^Bradley v. 
Willipms, 101 So. 808. 809. 20 Ala. 
App. 308. 

69- Mich.—^Rice v. Michigan Ry. Co., 
175 NW. 454, 208 Mich. 123. 

Ohio—^Hogans v. City of Columbus, 
14 Ohio N P ,N.S, 33. 

10 C J. p 617 note 52. 

Riscovexy of passenger 

Where street railway's servant in 
charge of car does not see intending 
passenger, and is not aware he wish¬ 
es to become such, to give rise to 
relationship of carrier and passen¬ 
ger by implication, street railway by 
ordinary care should have seen in¬ 
tending passenger or have been 
aware he wished to become such.— 
Virginia Ry. & Power Co. v. Ar¬ 
nold, 92 S.E. 925. 121 Va. 204. 
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Presumption, of response to signal 
If signal is given, and motorman 
sees it and stops, it is presumed that 
stopping is in answer to signal, that 
invitation is given, and contract com¬ 
plete.—^Vrooman v. HArvey, Mo., 197 
SW. 118. 

Where a person takes a positioB. 
on the platform of a street railroad 
company and flags an approaching 
car to express his purpose of board¬ 
ing it, and the motorman responds 
in the customary Tnanner to the sig¬ 
nal, the relation of passenger and 
carrier is established—^Rice v. Michi¬ 
gan Ry. Co., 175 N.W. 454, 208 Mich. 
123. 

70- Ga.—Georgia, etc., R. Co v. Tap- 
ley. 87 SE 473, 144 Ga. 453. 456, 
LR.A1916C 1020. 

10 C J. p 617 note 53. 

71. Mo—^Vrooman v. Harvey, 197 S. 
W. 118. 

Or.—^Palmer v. Willamette Valley 
Southern Ry. Co., 171 P. 1169, 88 
Or. 322, LR.A1918D 1114. 

7a, Fla.—Atlantic Coast Line R Co- 
V Webb, 150 So. 741, 745, 112 Fla. 
449. 

Mo.—^Hayward v. People’s Motorbus 
Co. of St. Louis, App., 1 S W.2d 
252. 

Wash.—^Dahlme v. City of Seattle, 5 
P2d 1010, 1012. 165 Wash. 683— 
Heva V. City of Seattle, 272 P. 41, 
150 W^ash. 61. 

73. Mass.—^Franz v. Holyoke St. Ry. 

Co., 132 N.E. 270, 239 Mass. 565 
Ohio.—Cincinnati Traction Co v, 
Weber, 6 Ohio App. 17—Cmcinnati 
Traction Co v. Holzenkamp, 3 Ohio 
N.P.,N S., 537, affirmed 74 Ohio St- 
379, 30 Ohio Law R. 671, 17 Ohio 
Dec. 218—Holzenkamp v. Cincm- 
nati Traction Co, 2 Ohio N P.,N.S, 
157, affirmed 3 Ohio N.P„N.S., 537, 
16 Ohio Dec. 673- 

Wash.—^Dahline v. City of Seattle, 5 
P 2d 1010, 165 Wash. 683—Heva v. 
City of Seattle, 272 P. 41, 156 
Wash. 61- 

10 C.J. p 617 note 54. 

7-4. TJ.S.—S. Fidelity &, Guaranty 
Co. V. Aschenbrenner, C.CA.Cal., 
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son attempting to board a moving train or car does 
not become a passcnger^*^ although he may have a 
ticket for such train or car,'® and this rule is es¬ 
pecially a])plicable ivhere he makes such attempt, 
without the knowledge of the carrier’s employees, 
at an improxicr place or in an improper manner*^^ 
A person is also not a passenger in running to get 
on board a moving train or car.*^® A person board¬ 
ing a moving tram or car, however, becomes a pas¬ 
senger when he reaches a place of safety thereon,'® 


13 C.J.S. 

although he is not seen, at the time he enters, by 
the motorman or conductor.®® 

A street car company may extend permission to 
become a passenger without bringing its car to a 
dead stop,®^ and where one, either on the invita¬ 
tion or with the knowledge of the motorman or con¬ 
ductor, attempts to board a car which is moving 
very slowly, such as at a speed of two miles per 
hour, he becomes a passenger,®*^ although he sees 
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65 F2d 976, certiorari irranted 
Aschenbrenner v U. S Fidelity & 
Guaranty Co. 54 S.Ct. 229. J90 U 
S. 622, 78 L-Ed. 543, reversed on 
other inounds 54 S Ct 590, 292 U S 
SO, 78 L Ed 1137, rehearingr denied 
54 set. S61, 292 US. 615. 78 U-Bd. 
1474. 

IlL—^Foote V- Chicago, JT. S. & M. R. 

Co, 256 Ill App 5S1. 

Md.—^Damico v. Washington. B & A 
Electric R Co.. 148 A 821, 1*58 Md. 
470. 

Or—^Palmer v. Willamette Volley 
Southern Ry. Co.. 171 P. 1169. 88 
Or. 322, UR.A191SD 1114—^Tomp¬ 
kins v. Portland Ry., etc., Co., 150 ] 
P. 758, 77 Or. 174. 

Signal to start as not Trlthdrawal 
A signal to start a street car giv¬ 
en by the conductor liefore a person 
accepted as a passenger has had an 
opportunity to get fully on the car 
does not have the effect of a with¬ 
drawal of the invitation until such 
person hears or reasonably ought to 
hear the signal and understand its 
purport —^Fournier v. Hoi j oke St. 
Ry. Co., 154 N.E. 546, 258 Mass. 257. 

75b U.S.—tJ. S. Fidelity & Guaranty 
Co. V Aschenbrenner, C.C.ACal., 
65 F2d 976, certiorari granted 
Aschenbrenner v. U. S. Fidelity & 
Guaranty Co., 54 SCt. 229. 290 U. 
S. 622, 78 Li Ed. 543. reversed on 
other grounds 54 S Ct. 590, 292 U. 
S. 80, 78 LfEd. 1137, rehearing de¬ 
nied 54 S.Ct. 861, 292 U.S. 615, 78 
LEd. 1474—Fels v. East St. Liouis 
& S. Ry. Co. ac.AMo.. 275 F 881. 
Ga—Matthews v. Central of Georgia 
Ry. Co., 169 S.E. 41, 46 Ga.App. 
699. 

HL—Foote V- Chicago, N. S. & M. R 
Co.. 256 IlLApp. 581. 

Md.—Damico v. Washington, B. & A 
Electric R. Co., 148 A 821, 158 Md. 
470. 

Mass.—Gerber v. New York Cent. R. 

R., 192 N.E 837, 288 Mass. 318. 
Mo.—Vrooman v. Harvey, 197 S.W. 
118. 

N.J —^Fleming v. Connecticut General 
Ins. Co-. ISl A 185, 116 N J law 6. 
10 C J. p 618 note 55. 
trespasser as matter of law 

Where the undisputed evidence 
showed that plaintiff, a brakeman. 
attempted to board a through pas-| 
senger tram not scheduled to stop, I 


but at the time moving at a speed 
of twelve to fifteen miles per hour, 
and that the engineer was without 
authority even to slow its speed on 
the signal of one desiring to board 
it, and there was no evidence to in¬ 
dicate any custom or practice giv¬ 
ing the engineer apparent authority 
to receive passengers while the 
tram was moving, as a matter of 
law the relation of carrier and pas¬ 
senger was not established, hut 
plaintiff was a trespasser, and there 
was no liability on the part of the 
carrier hy reason of the engineer 
slowing the train for plamtiff to 
board it, such action being without 
the scope of the engineer’s authority 
— ^Dee V. Baker, Tex.CivApp., 251 §* 
W. 580- 

76. Ky.—^Kentucky Highlands R. Oo 
V. Creal, 179 S.W. 417, 166 Ky. 469. 
LRA1916B 830—^Illmois Cent R 
Co. V. Cotter. 108 S.W 279, 31 Ky 
L 679. 

77- U.S.—^Trapnell v. Hines, C.C.A 
N.J.. 268 F 504 

Tex.—^Horwitz v. Jefferson County 
Traction Co, Civ,App., 188 S W. 26, 
error refused. 

From opposite side 

A person attempting to board a 
moving train on the side opposite 
the platform, and without knowledge 
of defendant railroad’s employees, 
was not a passenger, and defendant 
was not liable for injuries sustained 
by him in falling from the steps of 
the car—^Trapnell v. Hines, C.CA.N. 
J., 268 F. 504. 

Not stopping pi<*c^ 

Where only slackening of street 
car’s speed at stopping place was 
while rounding curve, and it had 
passed stopping place before plain¬ 
tiff attempted to hoard it, he did not 
become a passenger.—^Hildebrant v. 
City and County of San Francisco. 
231 P. 1008, 69 Cal App. 590. 

76. TJ.S.—^Fels v. Lkist St. Boms & 
S. Ry. Co.. CaAMo-, 275 F. 881. 
Ohio.—^Hogans v. City of Columbus, 
14 Ohio N.P,N.S., 33. 

10 C J. p 618 note 58. 

79- U S —U. S. Fidelity & Guaranty 
Co. V. Aschenbrenner. CCACaL, 
65 P.2d 976, certiorari granted 
Aschenbrenner v TJ S Fidelity & 
Guaranty Co.. 54 SCt. 229. 290 TJ. 


S. 622, 78 HEd- 543, reversed on 
other gri'ounds 54 S Ct. 590, 292 U.S 
80, 78 L Ed. 1137, rehearing de¬ 
nied 54 set 861. 292 US. 615, 78 
L..Ed 1474. 

Cal—^Ivancich v. Davies, 199 P. 784, 
186 Cal. 520. 

Mich.—^McKenzie v. Detroit, J. & C 
Ry. Co., 161 N.W. 970, 195 Mich. 
218. 

Pa.—Berkehile v Johnstown Traction 
Co. 99 A 871. 255 Pa. 310. 

10 C J. p 618 note 66. 

One ente^ng a moving caboose^ 
used as a passenger coach, as it 
passed a stoppmg point at which 
there was no depot or other shelter, 
with the intent to take passage and 
eotoply with the reasonable regula¬ 
tions of the company, was a xiasscn- 
ger.—Ameherg v. Chicago, M. & St. 
P Ry. Co., 195 N.W. 844, 1S2 Wis. 
85. 

80. Pa—Berkehile v. Johnstown 
Traction Co.. 99 A 871, 255 Pa. 
310. 

81- Mo.—Nolan v. Metropolitan St. 
R Co.. 157 S W. 637, 250 Mo 602. 

Tex —^Bewis v. Houston Electric Co . 
88 SW. 489. 112 SW. 593, 39 Tex. 
Civ.App- 625. 

Kexe nodding of head 

Where plaintiff, mtendin^r to board 
tram, went to station, and, desiring 
to speak to someone one hundred 
-feet away, asked the conductor to 
wait a minute, which the conductor 
conditionally agreed to do, and the 
tram started, and plaintiff signaled 
the motorman, the mere fact that 
the motorman nodded his head did 
not make plaintiff a passenger, so as 
to warrant recovery for injuries in 
attempting to board the moving carsw 
—Palmer v. Willflinette Valley 
Southern Ry. Co., 171 P. 1169. 88 Or. 
322, Xi.RA191SD 1114. 

82- Mo-—Vrooman v. Harvey, 197 S. 
W. 118. 

10 C J. p 618 note 60. 

Xf there is definite response by 
motorman to signal to stop at place 
where cars do not usually stop, and 
car is slowed down, so that attempt 
to board it may safely be made, and 
is made, one becomes passenger — 
Vrooman v. Harvey, Mo., 197 S.W. 
118. 
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no conductor or motorman on the car.** 

Getting on TL^ong train or car. WTiere a person 
with the right to passage on the right tram or car 
by mistake gets on a wrong train or car, he is nev¬ 
ertheless a passenger on the train or car which he 
is on,^'* particularl 3 *^ where he is accepted as a pas¬ 
senger by the conductor.^s Unless a person has 
knowledge of or is notified of the facts,^® he is a 
passenger, although he has boarded a train which 
does not stop at his station,*^ or although he has 
boarded a train or car not intended for passen- 
gers,®^ unless he has no right to believe that it is 
not so intended or is informed to the contrary.^® 
One, however, who boards the car of one company 
under the impression that it is the car of another 
company, having at the time no purpose or inten¬ 
tion of being carried as a passenger thereon, does 
not become a passenger.^® 

§ 558. - Purchase of Ticket 

The mere purchase of a ticket does not of itself 
create the relation of carrier and passenger; but it is an 
element in the inception of the relation, and, when taken 
with other facts indicating an intention to become a pas¬ 
senger, may be sufficient for such purpose. 


The mere fact that a person has purchased a tick¬ 
et entitling him to transportation does not of itself 
create the relation of carrier and passenger;®^ nor, 
in the absence of a rule or known usage of the com¬ 
pany to the contrary, is the actual purchase of a 
ticket before entering the tram essential to con¬ 
stitute the relation,®^ particularly where he has been 
given no opportunity to purchase a ticket This 
rule applies under a statute fixing the rate of fare 
to be charged one ■who in good faith boards a pas¬ 
senger train, without a ticket,®* or vrhich requires 
a carrier to transport passengers failing to procure 
tickets at the same price as is charged for tickets,®® 
although such a statute does not prevent the carrier 
from enforcing a rule refusing to permit a person 
without a ticket to enter a passenger train.®® 

The fact, however, of the purchase of a ticket, or 
the holding of a transfer, is an element entering 
into the inception of the relation, and vrhen taken 
together with other acts on the part of the pur¬ 
chaser indicating an intention to put himself un¬ 
der the control of the carrier it will be sufl5cient to 
create the relation,®^ although the ticket is not 
actually paid for at the time of purchase;®® and 


83L Mo.—Devoy v. St- liouis Transit 
Co, 91 S.W. 140, 192 Mo, 197. 

84b Ind.—Cincinnati, BL & I. R Co. 
V Carper, 13 N.E. 122, 14 N.B. 352, 
112 Ind. 26, 2 Am.S.R. 144. 

10 C J p 618 note 62. 

85- Wash.—Dohiine v. City of Seat¬ 
tle, 5 P.2d 1010, 165 Wash. 683. 

10 C J. p 618 note 63. 

8Gb Mich—Baldwin v Grand Trunk 
R. Co., 87 NW 380, 128 Mich. 417, 
10 C J p 618 note 64. 

87. Mich.—Baldwin v. Grand Trunk 
R- Co., supra. 

10 C.J p 618 note 65. 

88. Mo.—Chapman v. TCansas City 
Rys. Co. 217 SW. 290. 

10 C.J. p 619 note 66. 

Csxr not in service 

Person attempting to hoard mov- 
mg car without invitation, and which 
he knew or by exercising care could 
have known was not m service, is 
not a “passenger.”—Damico v. Wash- 
ingrton B & A Electric R. Co, 148 
A. 821, 158 Md. 470—10 CJ. p 619 
note 66 [a]. 

Persons riding on vehicles not proper 
for passengers m general see su¬ 
pra § 552. 

89. Mass.—^Robertson v. Boston & 
N. St Ry Co., 7$ N.E. 513. 190 
Mass. 108. 112 Am SR. 314, 3 L..R. 
A.,lSr.S.. 588. 

10 C J. p 619 note 67. 

Boarding eax at nsniU stopping place 
■Where one, intendmg to become a 
passenger, boards a street car at its 
regular or usual stopping place and 


pays his fare he becomes and re¬ 
mains a passenger until be safely 
alights therefrom, although the car 
is not being used at that particular 
moment for the purpose of conveying 
passengers, but is on its way to a 
street car bam.—^Dabline v. City of 
SeatUe, 5 P.2d 1010, 165 Wash 683. 

90. Ga—DeVane v. Atlanta, etc., R. 

Co., 60 SE, 1079, 4 GaApp 136 
Ill—^Metropolitan West Side El., R. 
Co V. Sutherland, 139 Ill App. 85. 

91- Minn.—^Barnett v. Minneapolis, 
etc.. R Co.. 143 N W 263, 123 Mmn. 
153. 48 L.RJL.N.S.. 262. 

10 C J. p 619 note 69. 

92- Mo-—^Rawlingrs v. Wabash R. 
Co, 71 S,W. 534, 97 Mo.App. 515. 

Okl—Schafif V. Samuels, 234 P. 195, 
109 Okl. 133- 

Pa —Simpson V. Southern Pennsyl¬ 
vania Traction Co., 103 A 884, 260 
Pa. 526—Berkebile v. Johnstown 
Traction Co., 99 A. 971, 255 Pa 310. 
10 C.J. p 619 note 70. 

93- Ark.—St. Louis, etc, R. Co v. 
Green, 161 SW 148, 110 Ark 232. 

Opportunity to purchase ticket see 
infra $ 601. 

94- Tex.—^Houston, etc., R. Co. v. 
Washington. Civ App., 30 S.W 719. 

95. Ark—St. Louis, etc., R. Co v. 
Kilpatrick, 54 S.W. 971, 67 Ark. 
47. 

10 C J. p 619 note 73. 

9a. Ark.—St. Louis, etc., R Co. v. 
Blythe, 126 S.W. 386, 94 Ark. 153. 
29 L R.A..N S., 299. 

97- Ala—Louisville & N. R. Co v. 
Robinson, 105 So. 874, 213 Ala 522. 
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Ga—^Atlantic Coast Line R. Co. v. 
Parker, 139 SE. 581, 37 GaApp. 
218. 

Ind—^Lake Erie & W, R Co. v. Mc- 
Conkey, 113 N.E. 24, 62 Ind,App 
447 

Mo.—Thomas v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 293 S.W 1051. 
Tex.—^Texas & P. Ry. Co. v. Aiken, 
Civ.App. 202 SW 811. 

10 C.J. p 619 note 75 

A ticket from a station where pas¬ 
sengers are not on, if sold 

through permission of the division 
superintendent, is sufficient to cre¬ 
ate the relation of carrier and pas¬ 
senger—^Fenlon v. Chicago, M. & St. 
P. Ry. Co, 169 P. 863. 99 Wash. 289. 
Passenger from tune of xejec^n of 
ticket 

When party in good faith, with in¬ 
tention of becoming passenger, had 
purchased and presented ticket en¬ 
titling him to ride, and was wrong¬ 
fully denied entrance, relation of ear¬ 
ner and passenger existed at time of 
rejection—^Louisville AMR. Go. v. 
Robinson, 105 So. 874, 213 Ala. 522. 
Ticket holder waiting for train 
One who has purchased a ticket 
and IS waiting to take passage on an 
approaching train occupies the posi¬ 
tion of a passenger. 

Ky.—Louisville & N. R. Co. v. Dixon, 
195 S.W 1099. 176 Ky. 569 
Mo.—^Blay v. Chicago, B. & Q. R. Co., 
225 S.W. 660. 284 Mo. 508. 

98l Iowa —^Ellsworth v. Chicago, 
etc., R. Co., 63 N.W- 584, 95 Iowa 
98, 29 L.RA. 173. 

10 C.J. p 687 note 3. 
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although his ticket is invalid, if he boards a train 
or car in good faith believing that it is good, he 
is a passenger, and entitled to be treated as such,^® 
until he is notified that his ticket is not good and 
he refuses to pay his fare.^ 

Accepting expired ticket In the absence of bad 
faith, deceit, or fraud, if a person presents a tick¬ 
et, redeemable at full price, which has expired, but 
which the conductor, after examining it, accepts, he 
is a passenger, or at least an invitee.^ The con¬ 
ductor, in such a case, is chargeable with knowledge 
obtainable by his examination of the ticket, and his 
act of acceptance is a waiver of the defect in the 
ticket,^ and, where there is nothing to indicate that 
the conductor, in accepting the expired ticket, did 
not knowingly waive the defect, the passenger is 
justified in concludmg that the ticket had been 
knowingly accepted and that the carrier and pas¬ 
senger relation existed.^ 

§ 559. • Payment of Fare 

Actual payment of fare ordinarily is not essential 
to the existence of the relation of carrier and passenger 
where the passenger has the means and the intention 
of paying his fare. 


Where a person enters a traki or car, with the 
express or implied invitation or acceptance of the 
carrier's agent or conductor, as discussed infra §§ 
561, 562, for the purpose of becoming a passenger, 
and with the means and intention of paying his 
fare, the actual payment of fare is not essential to 
the establishment of the relation of carrier and pas¬ 
senger and where a person boards a tram with 
money sufficient to pay his fare, it will ordinarily 
be presumed that he intends to pay his fare on de¬ 
mand,® unless his conduct is such as to show that 
he is trying to evade a demand being made on him, 
as by hiding himself or otherwise,^ and if he fails 
to pay after a demand and opportunity so to do the 
presumption ceases.® Nevertheless, the payment of 
fare to the proper person and the receipt of the 
same constitute unequivocal evidence of the exist¬ 
ence of the relation,® and, although the acceptance 
of any compensation from the passenger creates the 
relation of earner and passenger,^® unless the pay¬ 
ment is either made or waived the fare must some 
time be paid or tendered and if a person gets on 
or enters a vehicle of a earner with no intention of 
pa 3 dng fare,^^ or persistently refuses to pay his 


Sft. U S-—Chesapeake & O. Ry. Co 
V. Burton, CCAWVa.. 62 F.2d 
110, 88 A.LiR 756, certiorari denied 
53 S.Ct. 507, 288 TJ S. 617, 77 L Ed 
990 

Ark.—^Little Rock R, etc., Co. v 
Ck)emer, 95 S.W 1007, 80 Ark. 158 
7 LuRA,N.S, 97. 10 Ann-Cas. 273 

10 O.J. p 620 note 76. 

1- Tex —Gulf, etc., R Co. v. Bunn, 
95 SW. 640. 41 TexCivJLpp 503. 

2. U.S —Chesapeake & O Ry. Co 
V. Burton, C C.A-W.Va., 63 P.2d 110, 
88 A.LR. 756, certiorari denied 53 
S.Ct 507, 288 US. 617, 77 LEd. 
990 

3. U S.—Chesapeake & O. Ry. Co. v. 
Burton, supra. 

4. U.S.—Chesapeake & O. Ry. Co. v. 
Burton, supra. 

5. Ala —LKiuisville & N. R. Co. v. 
Harper, 83 So 142, 203 Ala. 398. 

Cal.—Sanchez v. Pacific Auto Stagres, 
2 P.2d 845. 116 Cal App. 392. 

Miss.—Gulf, M & K. R Co. v. Brad¬ 
ley. 142 So 493. 167 Miss. 603 

Mo—Chapman v. Kansas City Rys. 
Co., 217 S.W 290—^Rawlingrs v Wa¬ 
bash R Co. 71 S.W 534, 97 Mo 
App. 515 

N.T —Allessi V. New York Rapid 
Transit Corporation, 297 N.Y.S. 
1011, 163 Misc. 815 

Pa.—Simpson V. Southern Pennsylva¬ 
nia Traction Co.. 103 A 8S4, 260 
Pa, 526—^Berkebile v. Johnstown 
Traction Co., 99 A. 871, 255 Pa 310 

10 C J. p 620 note 79. 

One hoarding* street car intending* 


to hecome a passeng'er, even though 
no fare has been collected before he 
sustains injury, is a passenger, and 
not a trespasser simply because he 
entered in violation of company’s 
rule —Berkehile v. Johnstown Trac¬ 
tion Co, 99 A, 871, 255 Pa. 310. 

On Jitney hns 

One boarding a jitney bus as it 
was leaving a stopping place was no 
less a passenger because he had not 
paid his fare, and rode on the run¬ 
ning board, and the operator had no 
actual knowledge of his presence, 
where it was the custom to collect 
the fare at the end of the journey, 
and he had money for the fare, and 
was ready and willmg to pay, knowl¬ 
edge of his presence being implied. 
—^Ivancich v. Davies, 199 P. 784, 186 
Cal. 520- 

Statute not exhaustive 
A statutory provision that an obli¬ 
gation to pay fare is implied on the 
part of a passenger, and reciprocal 
liability of carrier, is not exhaustive 
—Payne v. Allen. 116 SB. 640, 165 
Gki 54, reversing 110 S.E 345, 28 Ga 
App 8, conformed to 116 SE 642, 
30 Ga,App. 80. 

Fares generally see mfra §§ 578—596. 
Payment of fare to avoid ejection see 
infra § 812. 

& Ohio—Dowd V- Cleveland Ry., 22 
Ohio NP.N.S., 236. 

10 C J- p 620 note 80. 

Presumptions as to relation of ear¬ 
ner and passenger generally see 
infra § 764. 


7- Ala—^Broyles v. Central of Geor¬ 
gia R Co. 52 So. 81, 166 Ala. 616. 
139 Am S R. 50. 

S. Ala—^Broyles v. Central of Geoi- 
gia R Co, supra. 

9w Cal.—Sanchez v. Pacific Auto 
Stages, 2 P.2d 845. 116 Cal.App 392. 
10 C J. p 620 note 83. 

lO. Mo—Alexander v. St. XiOuis-San 
Francisco Ry. Co., 2 SW.2d 165, 
221 Mo 271. 

11- Mont —^Higley v. Gilmer, 3 Mont- 
90. 35 Am R 450. 

10 C.J. p 620 note 84. 

Permitted to lide ou tender of ™- 
proper fare 

Where a street railway company 
instructed its conductors to refuse a 
tender of a three-cent fare, but to 
permit persons making such tender 
to ride, and plaintiff was permitted 
to enter the car and tendered to the 
conductor three cents, and the con¬ 
ductor allowed him to be transport¬ 
ed, he was a passenger and entitled 
to protection as such—^Toledo Rys. 
& Liight Co. V Duggan, 7 Ohio App. 1. 
Right to reauire fare see infra § 
579. 

IlZ, Ind—^Union Traction Co of In¬ 
diana V Alstadt, 143 N.E. 879, 195 
Ind. 389. 

10 C J p 620 note 85. 

The Corpus Juris teict is cited with 
approval in Gulf, M & N. R Co v. 
Bradley, Miss.. 142 So 493, 494. 
Fraud or evasion of fare generally 
see infra § 560. 
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fare,he cannot be considered a passenger, unless 
such refusal is justifiable.^^ A passenger who for 
a temporary purpose of his own enters a Pullman 
car forming part of the train without paying the 
extra fare demanded for the privilege of riding 
therein remains a passenger, and is entitled to pro¬ 
tection as such.i5 

§ 560. Fraud or Evasion of Fare 

A person conveyed on a carrier's vehicle by fraud 
or evasion of fare in violation of the rules or orders 
of the carrier is not a passenger. 

One conveyed by fraud or against the express or¬ 
ders of the carrier is not a passenger,^® as where 
by giving a tip or bribe he induces a conductor or 
other trainman to permit him to travel on a train, 
or in a place, not intended for the conveyance of 
passengers, contrary to the regulations of the com- 
pany.^^ One who fraudulently attempts to secure 
transportation by attempting to pass himself off as 
one entitled to be carried without a ticket, or by 
like fraudulent acts, is not a passenger, although he 
is being transported, and it matters not whether he 
has actually perpetrated a fraud by deceiving the 
conductor of the tram, or is on the train with in¬ 
tent to secure transportation by so doing but it 
is not to be presumed from the mere fact that a 
person has attempted to secure transportation which 
has been refused to him that he intends a fraud by 
remainii^ on the train,!^ since the presumption on 
the contrary is that he intends to pay his fare when 
It is demanded, as announced supra § 559. One 


who fraudulently attempts to ride on a nontrans- 
ferable ticket or pass issued to another person is 
not a passenger,^® but is entitled to the rights of a 
passenger where he presents such ticket or pass in 
good faith, and it is accepted by the conductor.-^ 
A former employee of the carrier, w^^ho accepts re¬ 
payment of his fare from the conductor of the train 
on -which he is riding, ceases to be a passenger and 
becomes a licensee or invitee-22 

A trespasser stealing a ride or attempting so to 
do cannot be considered in any sense a passenger.22 

Children or ne^esboys who climb on the platforms 
or sides of street cars without the consent of the 
conductor, for the purpose of securing a ride with¬ 
out payment of fare, are not entitled to protection 
as passengers ,24 but if the conductor consents that 
a child be carried, although he has no intention of 
paying fare, he is entitled to protection as a passen- 
ger.25 

§ 561. Acceptance by Carrier in Gener¬ 

al 

The relation of carrier and passenger does not exist 
until there has been an acceptance, express or implied, 
by the carrier, of the passenger, as such. 

As has been noted supra §§ 554, 555, to give rise 
to the relation of passenger and carrier, there must 
be not only an intent on the part of the former to 
avail himself of the facilities of the latter for trans¬ 
portation, but also an express or implied acceptance 
by the latter of the former as a passenger. Al¬ 


ia. Ala —^Birmingrham Electric Co 
V Maze. 166 So. 50, 231 Ala. 539. 

10 C.J. p 620 note 86. 

Befnsal to pay child’s fare 

Relationship of earner and i>as- 
senger did not exist between street 
railroad company and grandmother 
who boarded car accompanied by 
grandchild upon grandmother’s re¬ 
fusal to pay child’s fare on demand, 
precluding grandmother's recovery, 
as passenger, for damages alleged to 
have been sustained when she was 
ejected.—^Birmingham Electnc Co. v. 
Maze, 166 So. 50, 231 Ala. 539. 
Refusal to pay fare as terminating 
relation see infra § 563. 

14. Minn—^Hardenbergh v. St. Paul, 
etc., R Co, 38 M.W. 625, 39 Minn 
3 12 Am.S.R 610. 

10 C J. p 621 note 87. 

15- Mo—Siegel v. lllmois Cent. R. 
Co.. 172 S.W. 420, 186 Mo.App. 
645. 

16L Okl.—St IjOitis. etc., R. Co v. 

Nichols. 136 P. 159, 39 Okl 523. 

10 C.J. p 631 note 90 

17- Ark —^Williams v. Chicago, R 


I. & P. Ry. Co, 215 S.W. 605. 139 
Ark. 562. 

Ind.—Chicago, etc, lEL Co. v. Field, 
34 NE 406. 7 IndApp. 172, 52 Am. 
S.R. 444 

Kan —Mendenhall v. Atchison, etc., 

R. Co. 71 P. S4g. 66 Kan. 438, 97 
AtolSR. 380. 61 ERA. 120. 

Minn —^Brevig v, Chicago, etc., R. 

Co, 66 NW. 401, 64 Minn. 168. 

10 C J. p 642 note 56. 

A former employee who, by collu¬ 
sion with the conductor, gets permis¬ 
sion to ride on a freight train, con¬ 
trary to the rules of the railroad 
company, is a trespasser and not a 
passenger.—^Toumans v Wabash R. 
Co, 127 S.W. 595. 143 Mo App 393. 

j 1& U.S —Condran v. Chicago, M. & 
St. P. R. Co., Iowa, 67 P. 522, 14 
C.CA. 506, 28 L.RA. 749 
10 C.J. p 621 note 92. 

19. U S—^Rohostelli v. New York. N. 

H & H. R Co.. C.C.N.T, 33 P 796. 
Pla.—^Florida Southern R. Co. v. 
Hirst, 11 So. 506, 30 Pla. 1, 32 Am. 

S. R. 17, 16 L.RA 631. 

Tex.—Galveston, etc., R. Co. v. Snead, 
23 SW. 277, 4 Tex.CivJlLpp. 31. 
flA U.S.—^Harmon v. Jeasen, Mich., i 

U)69 


176 P. 519, 100 C.C.A. 115. 20 Ann. 
Cas. 1224. 

10 C X p 621 note 95. 

21- TJ S.—Robostelli v. New York, N. 
H & H R. Co. C.CNY, 33 F. 
796 

10 C X p 621 note 95 [a]. 

22. Minn.—^Hunter v. Chicago, St. P, 
M. & O. Ry Co.. 230 N.W. 793, ISO 
Minn. 305, affirmed 231 NW. 920, 
ISO Minn. 305 

23. Mass.—Cotter v Boston, R. B. 
& E. R Co.. 154 N.E. 767, 258 
Mass 279. 

Miss.—Gulf, M. & N. R. Co. v. Brad¬ 
ley. 142 So. 493. 167 Miss. 603. 

10 CX p 622 note 96. 

This mle, as stated m Corpus 
Juris, has received judicial approval. 
—Gulf, M. & N. R. Co. v. Bradley, 
142 So. 493, 494, 167 Miss. 603. 
Refusal to pay fare see supra § 559. 
Stealmg ride as offense see supra § 
541. 

24b Mo.—Padgitt v. Moll, 60 S.W. 
121, 159 Mo. 143, 81 Aia.S.R. 347, 52 
ERA- 864. 

10 C X p 622 note 97. 

25. Ga.—^Metropolitan St R Co. v, 
Moore, 10 S.EL 730, 83 Ga. 453. 
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though a formal acceptance of the prospective pas¬ 
senger by the carrier is not necessary,-® until there 
is an acceptance, that is, until within the express or 
implied knowledge of the earner or its employees 
the person seeking to become a passenger has indi¬ 
cated his intention to become a passenger, which in¬ 
tention has been in some way acquiesced in, at least 
to the extent of not refusing transportation, the re¬ 
lation does not arise, even though the purpose of 
the person attempting to become a passenger is to 
pay fare when required,27 

Just as there may be sufficient intent to become 
a passenger before transportation actually com¬ 
mences, as stated supra §§ 555-557, so there may be 
an implied acceptance as to persons seeking trans¬ 
portation before they have entered into the train or 
other conveyance and it has started toward its des¬ 
tination. Those who by express or implied assent 
are waiting m the passenger room or in a standing 
car for the departure of a tram, or are crossing the 
premises of the carrier for the purpose of going on 
a train, or are in the act of mounting the car steps, 
are passengers, provided their acts are such as are 
presumed to be known and assented to by the agents 


of the railroad company having authority in the 
matter, and regardless of whether or not a ticket 
has been purchased, if no rule or regulation of the 
company is being violated.28 

§ 562. Invitation or Acquiescence of 

Carrier’s Employees 

A person on a carrier’s vehicle at the invitation or 
by the acquiescence or consent of an authorized agent 
or employee is generally regarded as a passenger, or at 
least as a licensee. 

One is ordinarily considered a passenger, in some 
respects at least, or a licensee, who in good faith 
enters the carrier’s vehicle to ride therein to a cer¬ 
tain point, at the invitation or by the acquiescence 
or consent of the carrier’s employees, such as the 
conductor, in charge of the means of transporta- 
tion,2^ even though such person has paid no fare, 
as explained supra §§ 549, 559, and although the 
train or vehicle is not intended and operated for the 
carriage of passengers, as explained supra § 552. 
The invitation or consent, however, must be given 
by one having the authority or right to give it;^® 
and persons accepting invitations from employees 


ao. Va.—Virginia Ry. & Power Co 
V. Arnold, 92 S E 925. 121 Va. 204 
Wash —^Dahline v City of Seattle, 
5 P.2d 1010, 165 Wash. 683. 

10 C.J. p 622 note 99 [h]. 

"The consdoas acceptance by the 
motorman or conductor of the car of 
the offer of a would-he passenger to 
become a passenger—^the actual 
meeting of minds of plaintiff and de¬ 
fendant in fact UDon a contract of 
carriage—^it is well settled, is not es¬ 
sential to the relationship of carrier 
and passenger.’' 

Va.—^Virginia Ry. & Power Co. v. 
Arnold, 92 S.B. 925. 927. 121 Va. 
204. 

Wash.—Dahline v. City of Seattle. 5 
P.2d 1011, 1013, 165 Wash. 683. 

27. Cal —^Heilman v, Los Angeles 
Ry. Corporation, 27 P.2d 946, 135 
Cal.App. 627, rehearing denied 2$ 
P.2d 384, 135 CalApp 627—San¬ 
chez V- Pacific Auto Stages, 2 P. 
2d 845. 116 CalJLpp. 392. 

Ga.—^Matthews v. Central of Georgia 
Ry! Co.. 169 S.E. 41. 46 GaJLpp. 
699. 

HL—^Todd V. Louisville & N. R. Co, 
113 N.E. 95. 274 IlL 201, LR.A- 
1916P 543—^Poote v. Chicago, N. 
S. & M. R. Co.. 256 IllApp 581. 

Ky —Chesapeake & O Ry. Co. v. 

Mollett. 270 S W. 26. 207 Ky. 745. 
Mo.—^Banks v. Kansas City Rys. Co., 
217 S.W 4S8. 280 Mo. 227—^Thomas 
V. St. Louis-San Prancisco Ry. Co, 
App, 293 SW. 1051. 

Okl.—Schaff V Samuels, 234 P. 195. j 
109 Okl 133 

10 C.J. p 622 note 99. i 


Relation hdd not created 

Where woman, intending to pay 
fare on train, which she entered after 
it had left station and was standing 
on siding, rode without having been 
seen by employees of earner to next 
station, where she fell off while train 
was moving, there was no contract, 
express or implied, and she was not 
a passenger, there being nothing 
from which to imply acceptance of 
relationship by carrier—Chesapeahe 
& O Ry, Co. V. Mollett. 270 SW. 
26, 207 Ky. 745. 

28. Ga.—^Matthews v. Central of 
Georgia Ry. Co, 169 S E. 41, 46 Ga. 
App. 699 

10 C J. p 622 note 2. 

Spiation. h^ not created 

The relation of earner and passen¬ 
ger IS not created where an intoxicat¬ 
ed person applies to a station agent 
for a ticket, is refused, is ordered 
into the smokmg room, and, on being 
found later on the platform, is again 
ordered into the smoking room.— 
Goodison V. Chicago, B. & Q. R. Co., 
213 Ill App.- 56. 

29. Ala—Louisville & N*. R Co, v. 
Harper, 83 So 142, 203 Ala. 398. 

Ill—^Hayes v Sampsell, 113 N.E 611, 
274 Ill. 258, affirming 195 llLApp 
365. 

Mo—Chapman v. Kan«;as City Rys. 
Co.. 217 S W 290 

M.Y.—^Barrett v. Brooklyn Heights R 
Co.. 176 N.T.S 590, 188 App.Div 
109. 


Pa—Wood V. Philadelphia Rapid 

Transit Co, 104 A. 69, 260 Pa. 481,. 

LRA191SF 317 
10 C.J. p 623 note 3. 

Authority of motorman to receive 
passen^rer 

Although a rule of a street rail¬ 
road company provides that the con¬ 
ductor should be in charge of the car, 
and the motorman had no authority 
to accept or reject passengers, where 
passengers are discharged and re¬ 
ceived at the front as well as at the 
rear end of the car, it is within the 
motorman’s apparent authority to 
receive passengers on the car, and 
therefore within the general scope of 
his employment.—Hayes v. Samp¬ 
sell, 113 N.E 611, 274 IlL 258, aflSirm- 
ing 195 IU.APP. 365. 

Person passengers rifliwg 

to next crossiiig 

Where a man enters a street car 
with lady passengers, whose fares he 
pays, and requests the conductor to 
stop at the next crossmg, and the 
conductor, learning for the first time 
that he is not a passenger, consents,, 
and signals the motorman to stop, he 
recognizes that such Tna-n is not 
wrongfully on the car and permits 
his presence, so that he is a licensee 
and not a trespasser —^Barrett v 
Brooklyn Heights R. Co., 176 N.YJS. 
590, 188 App.Div. 109. 

30. US—Chicago. St. P.. M & O, 

R. Co V. BryanV 65 F. 9694. 

13 C C.A- 249- 
10 C.J p 623 note 6. 
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not having^ the control of the train or vehicle or any 
apparent right to give permission to ride thereon 
are, of course, not entitled to be considered as pas¬ 
sengers.^ i 

It IS sometimes proper to permit persons who are 
not passengers to enter public conveyances, as m 
the case of persons attending passengers, as ex¬ 
plained supra § 553, and the authority to permit 
such persons to enter is impliedly conferred on the 
agent or employee in charge of the conveyance 
and, where such an agent or emplo 3 'ee permits the 
presence on the conveyance of a person who has 
not paid his fare as a passenger, the permission re¬ 
lieves such person from the imputation of being a 
wrongful intruder or trespasser.23 

§ 563. Continiiance and Termination of Rela¬ 
tion 

The relation of carried and passenger ordinarily con¬ 


tinues until the journey, expressly or impliedly contracted 
for, has been concluded, and the passenger has left the 
carrier's premises, unless the passenger sooner terminates 
or relinquishes his rights as such. 

The relation of carrier and passenger, as stated 
in Corpus Juris and approved in subsequent deci- 
sions.^"* having been constituted continues until the 
journey' to the destination, expressly' or impliedly 
contracted for, has been concluded^® ^nd the pas¬ 
senger has left the carrier’s premises,^® unless the 
relation is sooner terminated the voluntary act 
of the passenger,37 or unless the passenger has re- 
hnquished his rights as such by some act or miscon¬ 
duct of his own,3® such as a refusal to pa^- fare,33 
refusal to produce a ticket,^® failure to have his 
ticket stamped,^^ detaching coupons,^- attempting 
to use an invalid ticket,*^ or refusing to comply 


31- us—Meloon v. Davis, C.C.A.N. 
H, 292 F. S2. 

Ind-—Stalcup v. Douisville, N. A- & 
C. Ry Co. 45 N E. 802, 803. 16 Ind- 
App. 584. 

Kan —Mendenhall v. Atchison, etc, 
R Co., 71 P. 846. 66 Kan. 438. 97 
Am SR. 380, 61 L.R.A. 120. 

Wash —Gruber v. Cater Transfer 
Co-, 165 P. 491. 96 Wash. 544, Ij.R. 
A.1917F 422. 

10 C.J. p 623 note 7. 

Wom 2 >ii, in motor express 

company’s track, without knowledg^e 
of company's managrer, is not a “pas¬ 
senger."—^Hoover Motor Express Co 
V. Thomas, 65 S.W.2d 621, 16 Tenn. j 
App. 664. I 

32. N.T.—^Barrett v. Brooklyn j 

Heights R. Co., 176 N.T.S 590, 188 
AppDiv. 109. 

33. N. Y —^Barrett v. Brooklyn 

Heights R Co., supra. 

3^ Pa.—Sweigart v. Shreiner, 14 

Pa.Dist. & Co, 435 

Va.—Hines v. Garrett, 108 S.E. 690, 
131 Va. 125. 

35. Ga—^Metts v. Louisville & N, 
R. Co.. 182 S.B. 531, 52 Ga.App. 
115. 

Iowa.—Vanderheck v. Chicago, M. & 
St- P. & P Ry. Co., 230 N.W. 390. 
210 Iowa 230. 

Tenn.—^Buckner v. Southern Ry. Co., 
App , 96 S W.2d 600. 

Tex.—South Plains Coacdies v. Box, 
Civ.App., Ill S.W.2d 1151. error 
dismissed. 

Va.—Hines v. Garrett, 108 S.E. 690. 

131 Va. 125. 

10 C J. p 623 note 8. 

2vfd<n»ce of intent to make continn- 
008 journey 

An arrangement made by a pas¬ 
senger by telephone with an agent at 
an intervening point, before entering 


the car at the initial point, to secure 
a ticket at such intervening point, to 
his destination, indicates a determin¬ 
ation to make a continuous journey 
on the same car, notwithstanding the 
passenger's statement that he intend¬ 
ed to leave the car at such place to 
get the ticket ordered.—^Arhuckle v. 
Stale. 124 N.E. 395. 188 Ind 444. 
Continuance of passenger relation of 
one riding on drover's pass or un¬ 
der similar arrangement see supra 
§ 551. 

36. Pa.—Sweigart v. Shreiner, 14 Pa. i 
Dist. & Co 435. 

10 C,J- p 624 note 9 

317- Pa —^Purhy v. Pennsylvania R 
Co, 132 A. 796. 286 Pa. 85 
Tex.—Chicago, R, I. & G. Ry. Co. v. 
Sears, Comm-App., 210 S.W. 684, re¬ 
versing, Civ.App., 155 S.W. 1003— 
South Plains Coaches v. Box, Civ. 
App-, 111 S.W.2d 1151, error dis¬ 
missed. 

10 C.J. p 624 note 10. 

Xatoxicated facing from 

car 

Where voluntary intoxication was 
provimate cause of fall from street 
car vestibule, rights of passenger 
terminated leaving only rights of 
traveler on public highway while ly- 
mg unconscious on track.—Bilodeau 
v, Fitchburg & L. St. Ry. Co.. 128 N. 
E 872, 236 Mass. 526. 

Jumpixig from tzain 

Where passenger jumped off train 
during afternoon of one day and was 
killed hy train during following 'day 
while on track, he was not a passen¬ 
ger at the time of his injury, but 
1 merely a trespasser.—Chicago, R. I. 
& G- Ry. Co V. Sears, Tex.CbnLApp., 
210 SwW. 684, reversing, CivJtpp., 

. 155 S-W. 1003. 

I Leaving light of way 
[ Where a nurse, who is a passenger 
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on a train which is wrecked, after 
assisting in taking care of the in¬ 
jured, leaves the right of way and 
walks along a highway to a bridge 
over the track, she loses her status 
as passenger hy leaving the right of 
way—^Furhy v. Pennsylvania R Co., 
132 A. 796. 286 Pa 85. 

38. Iowa—Vanderheck v. Chicago. 
M. St. P. & P. Ry. Co.. 230 R.W. 
390, 210 Iowa 230. 

10 C.J. p 624 note-11. 

39- Miss.—Hart v. Southern R^ Co.* 
40 Miss. 3 Ol¬ 
io C J. p 624 note 13. 

Payment of fare in general see supra 
§ 559. 

40- H.Y.—Hibbard v New York, etc., 
R Co., 15 N.Y 455. 

10 C J- p 624 note 13. 

Ejection for refusal to produce ticket 
see infra §5 810-812. 

Exhibition and surrender of ticket 
in general see infra §§ 609-613. 

41- U.S.—Boylan v. Hot Springs R 
Co, HI., 10 S-Ct- 50, 132 U.S. 146, 
33 LEd. 290. 

Mo.—Cloud V. St. Louis, etc, R. Co., 
14 Mo.App. 136. 

Stampmg and signing of ticket in 
general see infra $ 620. 

4K Mass.—Boston, etc, R. Co. v. 
Chipman, 14 N.E. 940, 146 Mass. 
107, 4 Am-S.IL 293. 

10 C J. p 624 note 14. 

Detachment of coupdns in general 
see mfra S 612. 

43. Ind.—Godfrey v. Ohio, etc., R 
Co., 18 N.E 61, 116 Ind. 30 
Minn.—Wyman v. Northern Pac. R 
Co, 25 N.W. 349, 34 Minn. 210. 
Tiekst for different route 

Where a ticket issued to a person 
does not entitle him to transporta¬ 
tion over the route designated by him 
to the agept, and he, in ignorance of 
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with the reasonable rules of the carrier.44 

Carried past destination. -A passenger on a street 
car who is carried past the place for which pas¬ 
sage was taken does not cease to be a passenger 
and if he is permitted to remain on the car until he 
reaches his destination on the return trip, he re¬ 
mains a passenger, although he pays but one farc.^® 
A railroad passenger, however, who is carried past 
his destination is not a passenger while at a hotel 
until he can return.^^ 

Reentry after ejection. A passenger who is 
rightfully ejected from the train or car and w'ho 
reenters the car for an improper purpose is a tres¬ 
passer and not a passenger;^* but if the ejection is 
illegal the passenger does not lose his status as 
such.^^ 

Waiting passenger leaving premises. A passen¬ 
ger who, while waiting to take a train or car, leaves 
the carrier’s premises, even temporarily, loses his 
status as such,®® unless his leaving is due to the car- 


13 C.JS. 

ner’s failure to comply with the law with regard 
to heating and lighting the station.®^ 

A passenger in an elezvtor continues as such un¬ 
til he is safely placed outside the elevator, whether 
the gates arc considered as a part of the elevator or 
as a part of the building.®- One who alights from 
an elevator does not lose his identity as passenger 
while he is engaged in direct connection with or 
relation to the car.®^ 

§ 564. • Leaving Vehicle 

A passenger ordinarily continues to be such while 
he is rightfully leaving the carrier's vehicle, until he 
has alighted in safety or has had a reasonable oppor¬ 
tunity to do so. 

A traveler is ordinarily, while in the act of right¬ 
fully leaving the vehicle of transportation at the 
station at which it has stopped, deemed to be a 
passenger,®^ and the relation continues until he has 
alighted in safety®® or has had a reasonable oppor¬ 
tunity so to do.®® 
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this fact, proceeds with his journey 
on a tram upon which he would be 
entitled to travel upon a ticket is¬ 
sued in accordance with his instruc¬ 
tions. he is a passenger entitled to 
transportation to the destination and 
over the route designated by him to 
the agent, and he will not cease to be 
such a passenger upon afterward 
ascertaining that his ticket did not 
call for transportation over the route 
which he was traveling—Atlantic 
Coast liine R. Co. v. Parker, 139 S.E 
581, 37 Ga.App. 218. 

44. Mass.—^Renaud v, Mew York, 
etc. R Co., 97 ME 98, 210 Mass. 
553. 38 1.RA.N.S, 6S9. 

10 C J. p 624 note 17. 

Ejection for failure or refusal to 
comply with regrulations see infra 
§ 819. 

45- Ind—^Terre Haute, I. & E Trac¬ 
tion Co. V. Hunter, App., Ill ME. 
344, 62 Ind App. 399. 

10 C J p 624 note 18. 

46L M.T.—^Rosenberg v. Third Ave. 
R. Co.. 61 MY.S. 1052, 47 App Div. 
323, affirmed 61 M.B. 1151, 168 M.T. 
681. 

47- Ga—Central of Georgia R Co. 
V. Price, 32 SE. 77, 106 Ga. 176, 
71 Am.SR- 246. 43 LRA. 402 
16 C J. p 625 note 20 

4R U S —^Harrison v. Fink, C C.GteL, 
42 P. 787 

10 CJ. p 624 note 11 [bj 

49. Va.—^Mangum v. Norfolk & W. 
Ry Co., 99 S E. 686,' 125 Va. 244. 
5 ALR 346. 

50l U S .—BaSrd v. Mew York Cent. 

R. Co.. CCAMJ., 71 P.2d 970. 

Or.—Palmer v. Willamette Valley J 


Southern Ry. Co.. 171 P. 1169. 88 
Or. 322, L.R-A191SD 1114, 

10 C.J. p 612 note 26 
Suspension, of status 

Where an mtendmg passenger, 
having reached the station, left it 
to talk to a person on a county road 
nearby, his status as an intending 
passenger was at least suspended.— 
Palmer v. Willamette Valley South¬ 
ern Ry. Co, 171 P- 1169, 88 Or. 322, 
Ii.RA.191Sr> 1114. 

51- Miss—^Davis v- Hay, 89 So. 814, 
127 Miss. 140 

Breach of statutory requir«^'>n<>nt 
Under a statute making it the duty 
of railroads to heat and light their 
passenger waiting rooms for thirty 
minutes after the arrival of trains 
for the use of disembarking pas¬ 
sengers, where a passenger intends 
using the room, but because it is not 
heated and lighted, goes away, but 
returns, the relation of passenger 
does not, for this reason, cease dur¬ 
ing the statutory thirty minutes — 
Davis v. Day, 89 So. 814, 127 Miss. 
140. 

52. Mo—^McDermed v- Baker, App, 
20 S.W.2d 597. 

53. Pa.—^McKmght v. S. S. Eresge 
Co, 132 A. 575, 285 Pa. 489. 

A person who rides on an elevator 
while moving a safe, and has alight¬ 
ed for the purpose of unloadmg the 
safe, has not lost his identity as 
passenger.—^McKnight v. S. S. Kresge 
Co., 132 A. 575, 285 Pa. 489 

54 Mich—Serviss v. Ann Arbor R. 

Co, 135 N.W. 343. 169 Mich 564 
Pa—^Fiirby v Pennsylvania R. Co, 
132 A. 796, 286 Pa 85. 

10 C.J. p 625 note 22 
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Alighting from escalator 

Store, if classified as earner with 
respect to care owed customer using 
escalator, continued in such relation 
during customer's alighting there¬ 
from—S S Kresge Co. v. McCallion, 
CCAMo, 58 P2d 931 

Xhe phrase ^^assenger while beiiig 
transported", as used m a statute 
providing that every railroad com¬ 
pany shall be liable for damages 
“upon the person of passengers while 
being transported over its road", in¬ 
cludes a passenger alighting from 
a tram at his destination—^Maple v 
Union Pac. R Co, C C A Neb., 264 F 
89—^Jones v Chicago, R I. & P. R. 
Co., CCANeb. 260 F 929 

5iR Cal —^Fitzgerald v Southern Pac. 

Co.. 173 P 91. 36 Cal.App 660 
Mo—^Lackey v Missouri & K 1 Ry 
Co, 264 S W. 807, 305 Mo. 260 
N.Y—^Fagan v. Atlantic Coast Line 
R Co, 115 ME 704, 220 NT. 301. 
L-RA.1917E 663, reversing 155 N. 
Y S 609, 170 App Div. 47 
Ohio.—^Dowd V Cleveland Ry., 22 
Ohio NP M.S, 236. 

10 C.J. p 625 note 23 

This rnlct as stated in. Corpus 
Juris, has received judicial approval 
N.H—Wilson V. Berlin St Ry., 149 
A. 602, 603, 84 MH. 285. 

Tex—^E1 Paso Electric Co. v. Ludlow, 
CivA^pp. 291 S.W- 619. 621 
56. Wash —^Duval v. Inland Nav 
Co. 155 P 768, 769. 90 Wash. 149 
10 C J p 625 note 24 

“The relation of passenger and 
earner ceases when the passenger is 
made aware of the arrival at the 
place of destination, and has had 
reasonable time to get off the boat 
or tram”.—^Duval v. Inland Nav. Co, 
supra. 
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Remaining on board after reaching destination. 
However, remaining on the train or vehicle after 
reaching his destination does not necessarily termi¬ 
nate such passenger’s relation, where he does so 
with the intention of paying the proper fare to con¬ 
tinue his journey,®^ or for some other proper pur¬ 
pose,®® or where his remaining thereon has been 
unintentional, such as by reason of his falling 
asleep.®® Where he does not have such an inten¬ 
tion or excuse and has had a reasonable time and 
opportunity to leave the car or vehicle and does not 
do so, he ceases to be a passenger.®® A passenger 
who remains on the train, after passing his destina¬ 
tion, to ahght in switch yards nearer his home is a 
licensee only.®i 

One who leaves the train while in motion at a 
time and place when and where the company could 
not anticipate that he would leave it ceases to be a 
passenger but unless he has had a reasonable 
opportunity to alight an attempt to ahght at his 
station while the train is in motion does not termi¬ 
nate the relation.®® 

§ 565. After Leaving Vdiicle at Destin¬ 

ation 

A passenger’s status as such ordinarily continues 


after he has alighted from the carrier's vehicle at his 
destination, untH he has had a reasonable opportunity 
to leave the carrier’s premises, or, in the case of a 
street car or auto stage, until he has safely stepped 
therefrom and had a reasonable opportunity to leave 
the place at which he alights. 

The relation of carrier and passenger does not 
cease at the moment the passenger alights from the 
earner’s vehicle b3' its invitation at a place selected 
by the carrier at the point of destination, but con¬ 
tinues until the passenger has had a reasonable op¬ 
portunity to leave the carrier’s station premises,®^ 
and what is a reasonable time or a reasonable de¬ 
lay within this rule is to be determined from all 
the circumstances,®® and includes a reasonable time 
to see after his baggage and prepare for his de¬ 
parture.®® If he remains beyond a reasonable time, 
with the station agent’s permission, he is merely a 
licensee or invitee.®^ 

The relation continues however, only while he is 
leaving m a proper manner and by the route usual 
and proper in such case, and if he fails to leave in 
such manner and by such route he ceases to be a 
passenger.®® A railroad company has the right to 
determine the routes by which passengers shall en¬ 
ter and leave its trains and premises and, vrhere it 
has made safe and suitable arrangements for the 


57- Iowa—^Forbes v. Chicago, etc, 
R. Co., 113 N-W. 477. 135 Iowa 679. 

10 C J. p 625 note 25. 

Person carried past destination see 
supra § 563. 

58- Mo—^Turner v. Wabai^ B. Co., 
App , 211 S W. 101- 

10 C J p 625 note 26. 

Infirm passenger waitiiig' for as&ist- 
ance 

That an a^red and infirm passengrer 
did not gret off a railway coach with 
the other passengrers, hut waited five 
minutes for assistance before at¬ 
tempting: to alight alone, did not de¬ 
prive him of his status as a passen¬ 
ger.—^Turner v. Wabash R. Co, Mo. 
App.. 211 S W. 101. 

55. Iowa —Vanderbeck v. Chicago, 

M. & St P. & P. Ry. Co., 230 N.W. 
390. 210 Iowa 230. 

Kan.—TTanson v. Chicago, etc, R Co., 
112 P. 152, 83 Kan 553, 31 I/R.A, 
K.S., 624. 

10 C.J. p 625 note 24 [c!!- 

60- Tenn.—^Buckner v. Southern Ry. 

Co., App, 96 SW.2d 600 
Wash,—^Duval v. Inland Nav. Co, 155 
P. 768. 90 Wash. 149. 

10 aj. p 626 note 27. 

A steamboat passenger who, after 
the boat had reached his destination, 
r<»iTiained m the smoking room thirty 
mmutes because his wife was else¬ 
where and “there was no use to go 
home.” and also because he wished 
to talk to another passenger, thereby 

13 C jr.S.—68 


ceased to be a passenger—Duval v. 
Inland Nav. Co., 155 P. 768, 90 Wash. 
149. 

OI. N.J.—Keeney v. Delaware, etc. 
R. Co.. 94 A. 604, 87 NJDaw 505 

02- Mass.—Com. v. Boston, etc, R. 
Co.. 129 Mass. 500, 37 AhlR. 382 

G3L Ind.—^Pittsburgh, etc, R Co. v. 
Gray, 64 N.E. 39. 28 Ind App. 588— 
Pittsburgh, etc., R. Co. v. Gray, 
App, 59 N.K 1000. 

©4. US —Young v. Baldwin, CCA. 
Ark.. 84 P.2d 841. 

Cal—^MacGregor v. Pacific Electric 
Ry. Co,. 59 P2d 123. 6 Cal.2d 596. 
Mich—Sink v. Grand Trunk West¬ 
ern Ry. Co, 198 N.W. 238, 227 
Mich. 21—Boyle v. Waters, 166 

N.W, 114, 199 Mich. 478. 

N.H—Wessman v. Boston & M. R 
R., 152 A. 476, 84 N.H. 475. 

N J —Spofford V. Central R Co. of 
New Jersey, 98 A. 246, 89 N J.Law 
273. 

NT. —Eagan v. Atlantic Coast Line 
R Co, 115 NE. 704, 220 NY 301. 
L R A 1917E 663, reversing 155 N. 
TS 609, 170 AppDiv. 47. 

10 C.J. p 626 note 30. 

Khe Corpus Juris text is cited with 
approval in Baker v. Hines, 213 P. 
313. 314. 88 Okl. 266. 

X«aviiig tram and platform 

A railroad passenger, arrivmg at 
the station of her destination, is en¬ 
titled to the rights of a passenger. 
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while carefully leavmg the tram and 
platform, or until he has had a rea¬ 
sonable time to do so. 

Mass.—Aldrich v. Boston & M R 
R.. 130 NE. 482, 238 Mass. 29 
Pa.—Wmdle v. Davis, 118 A. 503, 275 
Pa 23. 

65. U.S —Pinson v. Kansas City 
Southern Ry. Co., C.C.A.Tex., 37 P 
2d 652. 

Mich.—Sink v. Grand Trunk Western 
Ry. Co., 198 NW. 238, 227 Mich. 21 
10 C J p 627 note 31. 

661 U.S—^Pinson v. Kansas City 
Southern Ry. Co, C.C.ATex., 37 F 
2d 652. 

OkL—Baker v Hines, 213 P. 313, 88 
Okl, 266. 

Tex,—St. Louis Southwestern R. Co 

V. Wallace, 74 S.W. 581. 32 Tex 
Civ App. 312. 

67- Mich.—Sink v. Grand Trunk 
Western Ry Co, 198 N.W 238, 227 
Mich. 21. 

68. Mich.—^Boyle v. Waters, 166 N 

W. 114, 199 Mich 478 

Mo.—Shaffer v. St. Louis & S F. Ry 
Co., 208 SW. 145, 201 Mo.App. 107. 
WVa.—Pierce's Ex'x v. Baltimore & 

O. R Co, 128 S.E 832, 99 W.Va. 
313. 

10 C J. p 627 note 32. 

Crossmg track 

Where, in order to leave railroad 
station, it is necessary to cross 
track, passenger leaving remains pas¬ 
senger until crossing track, if Be 
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exit by passengers from its station grounds, a pas¬ 
senger must use the ways provided, and where he 
knowingly fails so to do and without invitation 
makes his exit in some other way, he ceases to be 
a passenger and becomes at most a mere licensee; 
and It makes no difference that he goes where oth¬ 
ers, with the knowledge of the carrier have gone 
before him, unless there is some invitation on the 
part of the carrier, and knowledge of such use does 
not of itself amount to such mvitation.®® 

Street car or auto stage. The above rule as to 


uses means of egrress whicU company 


the relation of passenger continuing until he has 
had a reasonable opportunity to leave the carrier’s 
premises, is qualified in its application to passengers 
of ordinary surface street railroad companies or 
auto stages, it being a general rule, as stated m 
Corpus Juris, which statement has been approved 
by subsequent decisions,^® that, in such cases, a 
person ceases to be a passenger as soon as he safely 
steps from the car or stage into a public street or 
highwayand has had a reasonable opportunity to 
leave the place at which he alights,^^ provided he 


has provided or which, is customar¬ 
ily used with Its knowledge and con^ 
sent.—^Pierce’s Ex'x v. Baltimore & 
O. R. Co., 128 S.E. 832, S9 W.Va. 313. 

89. Pa —^Tiers v. Pennsylvania R 
Co., 141 A. 487. 490, 292 Pa. 522. 

10 C.J. p 627 notes 33, 34. 

This rule as stated in. Ckizpns 
J’luis has received judicial approval 
as being the rule generally recog¬ 
nized.—^Tiers v. Pennsylvania R- Co., 
supra. 

Duty of carrier to provide safe ways 
of ingress and egress see infra § 
714. 

70u N.C—^liOggins v. Southern Pub¬ 
lic Utilities Co., 106 SE. 822, 823. 
181 N.a 221 

Okl.—Trail v. Tulsa St. Ry. Co., 222 
P. 950, 951, 97 Okl. 19. 

Tex.—^Wittkower v. Dallas Ry- & 
Terminal Co, Civ-App., 73 S.W',2d 
867, 869—^Ea Paso Electric Co. v. 
Ludlow, CivJtpp., 291 S.W. 619, 
621. 

Wis.—Will V. Milwaukee Electric Ry, 
& Light Co., 171 N.W. 658, 660. 169 
Wis. 38. 

71- Ala.—Willingham v. Birming¬ 
ham Ry, Light & Power Co., 83 
So. 95. 203 Ala. 351. 

CaL—Choquette v. Key System 
Transit Co., 5 P.2d 921. 118 CaL 
App. 643. 

IlL—See Abt v. Chicago Rys. Co., 
207 llLApp. 314. 

Iowa.—MacLeam v. Iowa Southern 
UtUiUes Co.. 234 N.W. 851, 212 
Iowa 555—^Morris v- OmahA & C. 
B. SL Ry. Co.. 187 N.W. 510, 193 
Iowa 616. 

Ely.—Trout's Adm'r v. Ohio Valley 
Electric Ry. Co, 43 S.W.2d 507. 241 
Ky. 144. 

Mass.—^Mercier v. Union St. Ry. Co., 
119 N.E. 764, 230 M^s. 397. 

Minn—^Ruddy v. Ingebret, 204 N.W. 

630. 164 Minn. 40, 44 A.L.R. 159. 
Mo—Gallagher v. SL Louis Public 
Service Co. 59 S.W.2d 619, 332 Mo. 
944 —J '*ck«* V Wells, 44 S.W.2d 154, 
329 Mo. 327—Smuzynski v. East St 
XjOUIs Ry. Co., App., 93 S.W.2d 1058 
Ohio —Cleveland Ry Co. v. Karbole, 
181 NEL 889. 125 Ohio St. 467— 
Reining v. Northern Ohio Traction 
& Light Co., 140 N.E. 84. 107 Ohio 


St. 528—^Rudin v. Cincinnati Trac¬ 
tion Co., 18 Ohio N.P.,N S., 269. 

Okl—^Trail v. Tulsa St Ry. Co., 222 
P. 950. 97 Okl 19 

Tenn.—Sims v. Knoxville Railway & 
Light Co.. 208 SW. 610, 141 Tenn 
238. 

Tex.—El Paso Electric Co. v. Lud¬ 
low. Civ App, 291 S.W. 619. 

Wis.—Zalewski v. Milwaukee Elec¬ 
tric Railway & Light Co., 263 N.W. 
577. 219 Wis. 541—Will v. Milwau¬ 
kee Electric Ry. & Light Co., 171 
N.W. 658, 169 Wis. 38. 

10 C J. p 627 note 35. 

The rule as stated in. Corpus Juris 

is noted in Alabama Power Co v 
Halt 103 So. 867. 869. 212 Ala. 638— 
Willingham v. Birmmgham Ry. Light 
& Power Co., 83 So. 95. 96. 203 Ala 
351. 

Si-mnn-r statements of role 

(1) Gamer and i)assenger relation¬ 
ship does not cease until passenger 
alighting from street car is safely on 
the ground- 

Colo.—Denver City Tramway Co. v. 
Hills, 116 P. 125, 50 Colo. 328, 36 
L.RA.,NS., 23 3. 

N.H.—Wilson V. Berlm St. Ry, 
149 A. 602, 84 NH. 285. 

(2) Relation of carrier and pas¬ 
senger continues until latter has 
alighted from car and reached, or 
had a reasonable opportunity to 
reach, a place of safety. 

Ky.—^Trout’s Adm'r v. Ohio Valley 
Electric Ry. Co., 43 S.W2d 507. 241 
Ky. 144. 

Va.—Houston v. Lynchburg Traction 
& Light Co., 89 SEL 114, 119 Va. 
136. 

Wis.—Zalewski v, Milwaukee Rail¬ 
way & Light Co., 263 N.W. 577, 
219 Wis. 541. 

(3) A passenger on alighting from 
a street car at the end of his joui^ 
ney loses his status as a passenger 
when he has stepped from the car 
to a place of safety on the street or 
on the highway, the question depend¬ 
ing, not on number of steps he has 
taken, but on the circumstances and 
conditions under which he alights.— 
Loggins V. Southern Public Utilities) 
Co. 106 S.B, 822, 181 N.C 221. 

"The bLect is a public plac?^ over 
which the carrier has no control, and 
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when a passenger safely alights 
there, his relation with the carrier 
determines, and he becomes merely a 
traveler on the highway.”—Sims v. 
Knoxville Railway & Light Co, 208 
S.W. 610, 141 Tenn. 238. 

72. Iowa.—^MacLeam v. Iowa South¬ 
ern Utilities Co., 234 N.W. 851, 212 
Iowa 555. 

Neb.—^Jacobson v. Omaha & Council 
Bluffs St Ry. Co. 191 NW. 327. 
109 Neb. 356. 31 A.LR 5b3. 

Okl —^Trail v. Tulsa St. Ry. Co, 222 
P. 950. 97 Okl. 19. 

Tex.—Wittkower v, Dallas Ry. & 
Terminal Co., Clv.App., 73 S.W 2d 
867—^El Paso Electric Co. v. Lud¬ 
low, Civ.App., 291 S.W. 619. 

Va.—^Houston v. Lynchburg Traction 
& Light Co., 89 SB. 114. 119 Va. 
136 

Wis.—^Zalewski v. Milwaukee Elec¬ 
tric Railway & Light Co., 263 N. 
W 577, 219 Wis. 541—Will V. Mil- 
w'aukee Electric Ry. & Light Co., 
171 NW. 658, 169 Wis. 38. 

10 C.J p 627 note 36. 

Other statement of mle 

Differing in degree, at least, from 
the'rule prevailing in other juris¬ 
dictions with respect to the time 
when the relation between a street 
railway earner and a passenger 
ceases, the relation is not terminated 
by the passenger's mere act of leav¬ 
ing the car, but continues until he 
has a reasonable opportunity to leave 
the car and the roadway of the com¬ 
pany, after the car has reached the 
station or stepping place to which 
he is entitled to be carried.—Alabama 
Power Co. v. Hall, 103 So. 86 7, 869, 
212 Ala. 638—Willingham v Birming¬ 
ham Ry., Light & Power Co.. 83 So. 
95, 97, 203 Ala. 351—^Melton v 

Birmingham Ry., Light & Power Co, 
45 So. 151, 153 Ala. 95. 16 LRA.,N. 
S.. 467. 

IPassmg cax as not tevnijnation. 

of zdatioiL 

Stepping from the Lront platform 
of the car with the intention of 
passing alongside of the car to the 
rear platform to get the conductor's 
number for the purpose of inating a 
complaint for mistreatment, does not 
terminate the relation of passenger. 
—Sims V. Knoxville Railway & Light 
Co.^ 208 S.W. 610. 141 Tenn. 238* 
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is set down at a place which is reasonably safe and | o" a merely temporary departure from the train 


proper for that purposeJ^ 

In accordance with this rule it has been held that 
a passenger who, after alighting, starts to cross the 
street in front of or in the rear of the car, has 
ceased to be a passenger,^^ but there is also author¬ 
ity to the contraiy.^5 Where a street car company 
is required by statute to keep certain portions of 
the sti:cct in repair and is made liable for injuries 
sustained by reason of any obstruction placed by it 
in the street, the relation of passenger and carrier 
is not terminated immediately on a passenger alight¬ 
ing from a street carJ® 

§ 566- After Leaving Vehicle at Point 

Other than Destination 

a. In general 

b. At intermediate station 

a. In Cteneral 

The relation of passenger ordinarily terminates if 
he abandons his journey before reaching his destination. 


or car. 

As Stated in Corpus Juris, which statement has 
been approved by subsequent decisions,^^ the rela¬ 
tion ordinarily terminates when a passenger choos¬ 
es to abandon his journey at a point before reach¬ 
ing the place to whidi he is entitled to ride.^* A 
temporary departure, hoivaver, from the tram or 
car for any good or reasonable cause, without an 
intention to abandon transportation, does not ter¬ 
minate the relation.*^ 

b. At Intennediate Station 

A passenger does not lose his status as such by tem¬ 
porarily alighting at an intermediate station, for any or¬ 
dinary and usual purpose, but with the intent of resum¬ 
ing his journey on the same train or means of convey¬ 
ance. 

As a general rule, as stated in Corpus Juris, 
which Statement has been approved by subsequent 
decisions,*® a passenger does not lose his charac¬ 
ter as such by merely temporarily alighting at an 
intermediate station, with the express or implied 
consent of the carrier, for any reasonable and usual 


73L Del.—Cooke v- Elk Coach Dine, 
180 A. 782. 

Neb—^Jacobson v. Omaha & Council 
Bluffs St. Ry. Co.. 191 X.W 327. 
109 Neb. 35S, 31 A.LR. 563. 

N C —^Iiogrgins V Southern Public 
Utilities Co., 106 S.EL 822, 181 N.C. 
221 - 

Okl.—TraU v. Tulsa St. Ry. Co., 222 
P. 950. 97 Okl. 19. 

Or.—Corrigan v. Portland Traction 
Co., 73 P 2d 378—Lewis v. Pacific 
Oreyhound Lines, 34 P 2d 616, 147 
Or. 588, 96 A-LR- 718. 

Pa.—Duffy V. Philadelphia Rapid 
Transit Co., 140 A. 496, 291 Pa 564. 
Wis-—Will V. Milwaukee Electric Ry, 
& Light Co., 171 N.W. 658, 169 Wis. 
38. 

10 C-J. p 628 note 37. 

A stop on. a comer carve of the 
track may not be reasonably safe or 
convenient within the meaning* of the 
rule stated in the text.—Trail v. 
Tulsa St. Ry. Co., 222 P. 950, 97 Okl 
19. 

lIiLiisnal place 

The relation of carrier and passen¬ 
ger is temninflted where a passenger 
alights from a motor bus or stage in 
a place of safety, although it is not 
the usual stopping place. 

Ohio—Waldron v. Southwestern Bus 
Co., 182 N E. 596, 42 Ohio App. 549. 
Or.—^Lewis v. Pacific Greyhound 
Lmes, 34 P.2d 616, 147 Or. 588. 96 
A.L.R. 718 

Safety of place for getting on board 
or alighting see infin § 716. 

74b Del.—Cooke v. Elk Coach Lme, 
180 A. 782. 

Mo.—Gallagher v. St. Louis Public 


Service Co., 59 S W.2d 619, 332 Mo. 
944. 

Or.—Comgan v. Portland Traction 
Co, 73 P.2d 378—^Lewis v. Pacific 
Gre>hound Lines, 34 P.2d 616, 147 
Or. 588, 96 A.L R. 718. 

10 C J. p 628 note 38. 

TSb Ala-—^Birmingham R-, etc, Co. v. 

O’Brien, 64 So. 343, 185 Ala. 617. 

10 C.J. p 628 note 39. 

7®. Me.—^White v. Lewiston, etc., R. 

Co., 78 A. 473, 107 Me 412. 

10 C.J. p 628 note 40. 

77- NC.—Wallacre v. Norfolk South¬ 
ern R. Co., 93 S.E. 731, 733, 174 N. 
C. 171. 

Pa—^Furby v. Pennsylvania R. Co, 
132 A. 796, 797, 286 Pa. 85. 

Va—Hines v. Garrett, 108 S.E. 690, 
692, 131 Va. 125. 

78. N J —Kelson v. Public Service 
R Co, 110 A 919. 94 N.J.Law 527 
N.C.—Wallace v. Norfolk Southern R. 

Co, 93 S.B. 731, 174 N.C. 171. 

10 C.J. p 628 note 41. 

A volmitaxy d^aztaxe from the 
carrier’s vehicle at some other point 
before reaching his destination may 
terminate the passenger’s relation as 
such.—^Hines v. Garrett, 108 S.E. 690, 
131 Va. 125. 

Leaving carrier’s prwii-c'" 

Pa—^Purby v. Pennsylvania R Co, 
132 A. 796, 286 Pa. 85. 

78- Ga.—Davis v. Jones, 129 SJE. 892, 
34 GaApp. 7- 

Mich.—^Moffit V. Grand Rapids Ry. 

Co.. 200 NW. 274. 228 Mich. 349. 
N.C—Wallace v. Norfolk Southern 
R. Co.. 93 SB. 731. 174 N.C. 171. 

10 C.J. p 628 note 42. 


Going into baggage car 

One, after becoming passenger on 
railway passenger tram, does not 
cease to be such and become tres¬ 
passer or licensee on leaving passen¬ 
ger coach and going into baggage 
car on matter personal to himself.— 
Davis v. Jones, 129 S.E. 892, 34 Ga. 
App. 7- 

Continning Jonmey in. track 

A bus passenger, who acted on re- 
Quest of bus driver m continuing 
part of her journey in truck driven 
by person not employed by bus com¬ 
pany when bus broke down, did not 
abandon bus and eease to be passen¬ 
ger of bus company by so doing, as 
respects liability of bus company for 
injuries to passenger when she was 
mistreated by truck driver—South 
Plains Coaches v. Box. TexCivA^pp.. 
Ill S.W.2d 1151, error dismissed- 

To witness an ao^de-nt 

Passenger on street car, who left 
at request of conductor to witness 
an accident, and who was injured 
by negligence of third person while 
writing his name on pad which he 
held against side of car, retained his 
character as passenger to time of in¬ 
jury.—^Moffit V. Grand Rapids Ry. 
Co. 200 N.W. 274. 228 Mich. 349. 

aCk Michu-^Moffit V. Grand Rapids 
JRy. Co. 240 N.W 274, 275. 228 
Mich. 349 

N C.—GoodmsiTi V. Queen City Lines. 
180 S.E 661. 208 NC. 323—Whaiv 
ton V. New York Life Ins Co., 108 
S.E 266. 267, 178 N.C. 135—Wal- 
lace V Norfolk Southern R. Co., 98 
S.E 731. 733, 174 N.G 17L 


invt; 
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puqxjse,*! such as the procuring of refreshments,*^ 
the sending or the receiving of telegrams,** or 
for the purpose of exercising by walking up and 
down the platform,*^ or for relief from fatigue 
of travel,*® or even from motives of curiosity.** 
This is an absolute right of the passenger, so long 
as his object in alighting is not inconsistent with 
his character as passenger; and it is not.dependent 
on notice being given to the conductor of his desire 
to alight.*7 

However, it has been held that the passenger 
should not go out of sight, or out of hearing of 
the voice which gives the usual loud and distinct 
notice for all passengers to get aboard,** and one 
particularly ceases to be a passenger if he fails 
to return before his train or car departs.** 


Where there is no intention to return; stop-over. 
By leaving the train before he has arrived ast the 
point to which his ticket entitles him to ride, with 
no intention of resuming the journey on the same 
train at that time, a passenger voluntarily ter¬ 
minates his contract wuth the company to carry 
him to such point,*® as by stopping over at an 
intermediate or way station, on a ticket for a 
continuous passage only between two points, un¬ 
less the stop-over is caused without any fault on 
the part of the passenger,*^ or unless it is made 
under a contract permitting him so to do.** 

Place other than regular stopping place. As 
stated in Corpus Juris, which statement has been 
approved by subsequent decisions,** where a pas¬ 
senger temporarily leaves the car at a place not 
a regular stopping place, he, for the time, sur- 


81. CaL—Sellars v. Sonthem Pax:. 

Co., 166 P- 599. 33 CaJ.App. 701. 

N.C—Goodman v. Queen City lanes, 
180 SE. 661, 208 N.a 323. 

Tex.—^Texas & N. O. R. Co. v. Rooks. 
CivJi.pp., 283 S.W. 622, affirmed. 
CohlApp-, 292 S.W. 536, and rehear- 
in£r denied 293 S.W. 554. 

10 C.J- p 628 note 44. 

Oilier statements of role 
A passenger may temporarily 
alight from the tram or car at an m- 
termediate station, without losing his 
status as passenger: 

(1) For any lawful purpose.—-Wal¬ 
lace V. Norfolk Southern R. Co., 93 
SE. 731. 174 N.C. 171. 

(2) For matters of convenience or 
necessity.—St- Louis, etc., R. Co. v- 
Glossup. 114 SW- 247. 88 Ark. 225. 

(3) For any necessary purpose in¬ 
cident to his journey-—Jones v. Chi¬ 
cago, R. I. & P- Ry. Co., C-CLA-Neh., 
260 F. 929. 

(4) For a purpose not connected 
with his trip—Missouri Pac. R. Co. 
V- Kennedy, 239 S,W- 376, 153 Ark. 
77. 

Vsiiig rest room and toilet 

A passenger on a bus who tem¬ 
porarily alights at an intermediate 
station for the purpose of using the 
rest room and toilet of the station 
during a thirty-minute stop-over, 
with the express or implied consent 
of the comer, does not lose his sta¬ 
tus as passenger on the bus line — 
Goodman v. Queen City Lines, 180 S. 
E 661. 208 N C. 323. 

88. Ala —Louisville & N. R Co v. 
McCue, 114 So. 218, 216. Ala 616. 
61 ALR. 400. 

Cal.—Sellars v Southern Pac. Co* 
166 P 599, 33 CaLApp. 701. 

10 CJ p 629 note 45. 

On announcement of aUowanx^e of 
time for meal 

Where an announcement is made 
by those m charge of a passenger 


train, which had stopped at an intei^ 
mediate station, that twenty minutes 
would be allowed for breakfast, a 
passenger’s departure to get break¬ 
fast does not constitute a severance 
of the relation of passenger and car¬ 
rier.—Louisville & N R. Co v Mc¬ 
Cue, 114 So. 218, 216 Ala. 616. 61 A. 
L.R. 400. 

83. TJ.S.—Alabama G-. S. R. Co. v. 
Coggins, Tenn., 88 F. 455, 32 C.C. 
A. L 

84. CaL—Sellars v. Southern Pac 
Co-. 166 P. 599, 33 Cal.App. 701. 

10 CJ. p 629 note 47. 

85. CaL—Sellars v. Southern Paa 
Co., supra. 

86L Neb.—Chicago, R. L & P. R Co 
V- Sattler, 90 NW. 649, 64 Neb. 
636. 

Tex.—^Texas Midland R. Co. v. Elli¬ 
son, 87 SW- 213, 39 Tex.Civ.App. 
172. 

W.Va.—Layne v. Chesapeake, etc, R 
Co., 67 SE 1103, 66 W.Va. 607. 
JEinor passenger does not lose his 
status as passenger by alighting at 
station on promise of conductor to 
show him four engines arriving from 
different points—Chicago, M & St. 
P. Ry. Co. V. Harrelson, CCAMo, 
14 F2d 893. 

87. Tex—Ft. Worth & L. C Ry Co 
V. Hawley, CivApp, 235 SW 659, 
dismissed for want of jurisdiction 
—^Texas & P. Ry Co. v. Goodman, 
Civ.App.. 51 SW. 275. 

88. Ga—Southern Ry. Co, v. Steph¬ 
ens, 98 SE. 176, 23 Ga.App 200. 

10 C J. p 629 note 49 
The Corpus Juris statmnmit is 
cited with approval in Southern Ry. 
Co. v. Stephens, 98 S.B. 176, 23 Ga 
App. 200. 

Sheaving vicinity 

A passenger on a tram, which was 
delayed on account of wreck else¬ 
where on line, who voluntarily left 
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tram and its vicimty, ceased to be 
a passenger until he again entered 
tram or came back to premises to 
board tram —Southern Ry. Co v. 
Stephens, 98 SE 176, 23 GaApp. 200 
Leaving right of way or premises 
If a passenger at an intermediate 
station temporarily leaves the nght 
of way or premises under the car¬ 
rier’s control, the relation of car¬ 
rier and passenger is suspended — 
Blackburn v. Williamson & P. C Ry. 
Co. 202 S.W. 600, 180 Ky. 254. 

88- Mmn.—^Tuder v. Oregon Short 
Line R Co.. 160 NW. 785, 135 
Minn 294, L.RA.1917C 86 
Pailure to return before train, starts 
Where a passenger left the tram 
and went to a restaurant a block and 
a half away and failed to return to 
the station in time to resume his 
journey on the tram his status as 
passenger ceased, and he had no 
nght to continue his journey on an¬ 
other tram without the further pay¬ 
ment of fare —Tuder v. Oregon Short 
Lme R Co, 160 NW. 785, 135 Minn- 
294, L.RA.1917C 86. 

90, US.—Roberts v. Koehler, CC 
Or. 30 F 94. 

Cal—Drew v. Central Pac^ R Co., 51 
CaL 425. 

10 CJ. p 629 notes 51. 52. 

Stop-over privileges generally see in¬ 
fra § 647 

91- Tex.—Gulf, etc, R Co. v. Henry, 
19 S.W 870. 84 Tex. 678, 16 L RA. 
318 

10 C J. p 629 note 53. 

92- U.S—New York, L E. & W. R. 
Co. V. Winter, Mass., 12 S Ct. 356, 
143 U S 60. 36 L Ed 71. 

10 CJ p 629 note 54_ 

Stop-over privileges generally see 
infra § 647. 

93- Pa.—Damn™ v. East Penn Transp. i 
Co., 182 A. 720, 721, 120 Pa Super. 
381. 



13 C.J.S. 


GARBIER8 


§ 566 


renders his relation as a passenger,^^ unless he 
so leaves the car on the express or implied in¬ 
vitation of the carrier for some necessary purpose 
incident to the journey,®® such as for the purpose 
of going around a wreck, washout, or other ob¬ 
struction, and taking another train or car®® One 
who leaves a car for the purpose of avoiding a 
collision does not lose his right to protection as a 

passenger.®^ 

At transfer station. While transferring from 
one train or car to another and while waiting at 
a transfer point for the purpose of continuing the 
journey, under a ticket entitling the passenger so 
to do, the relation of carrier and passenger con¬ 
tinues,®® as while transferring from one street car 


or motor bus to another.®® The relation also does 
not cease where a passenger, on the invitation of 
the carrier, leaves the car or tram, although not 
at a regular stopping place, to take another car 
or train to continue his journey.^ Where, however, 
a person desires to travel to a certain point on a 
designated train which does not stop at such point, 
and at the suggestion of the agent buys a ticket 
to an intermediate point, and arrives there in the 
evening, and later takes the early^ morning train 
to his destination, he is not a through passenger.^ 
A passenger has also been held to cease to be 
such while transferring from one car to another, 
where he is free to choose his own route in do¬ 
ing so, and goes onto the public highway in makmg 
the transfer.® 


94. Pa.—^EUrby v. Pennsylvania R. 

Co, 132 A. 796, 286 Pa. 85. 

10 C J. p 629 note 55. 

95- XJ.S.—Jones v. Chicagro. IL I. & 
P. Ry. Co., C.C.ANeb., 260 F. 929. 

Md—^Davis v. Central Const. Corpo¬ 
ration. 124 A. 396. 144 Md. 90. 
Mass.—^Poppel v. Boston Mevated 
Ry. Co.. 155 N.B. 267, 258 Mass, 
389. 

Neb —Chicagro, etc, R. Co. v. SatUer, 
90 N.W. 649. 64 Neb. 636, 97 AulS. 
R. 666, 57 ri.R.A. 890. j 

Pa —Damm v. Fast Penn Transp. 
Co, 182 A. 720, 120 Pa.Super. 381. 

96- Pa.—l>amm v. Fast Penn 

Transp. Co., supra. 

W.Va.—^Holtman v, Norfolk & W. Ry. 

Co.. 136 S.E. 855, 103 W.Va. 194. 

10 C J. p 629 note 57. 

97- Iowa.—Gradert v. Chicago, etc, 
R. Co., 80 N.W. 569, 109 Iowa 547. 

Ohio.—^Toledo Consolidated St. R. Co. 
V Puller, 17 Ohio Cir.Ct. 562. 9 
Ohio CirDec. 123. 

Pa —^Damm v. Fast Penn Transp. Co., 
182 A. 720, 120 Pa.Super. 381 

98- Ga.—Mooneyham v. Nashville, 
C. & St. B Ry. Co., 126 SF. 736, 
33 GaApp. 406 

10 C J p 630 note 59. 

This mle, as stated in. Corpus 
Jnris, has been Judicially approved. 
—Davis V. Central Const Corpora¬ 
tion. 124 A. 396, 144 Md. 90. 

Waiting' in waiting room 

Passenger with point of destina¬ 
tion on line of connecting earner, 
traveling on through ticket calling 
for continuous passage to destination 
on next train of connecting carrier 
leaving junction point, preserves 
status as passenger when, after leav¬ 
ing train at junction point, he waits 
in waiting room of depot for pur¬ 
pose of contmuing journey.—Mooney¬ 


ham V. Nashville, C. & St. L. Ry. 
Co, 126 SE. 736, 33 Ga.App. 406— 
10 CJ. p 630 note 59 EaJ. 

99- Cal.—^Boa v. San Francisco-Oak- 
land Terminal Rys., 187 P. 2, 182 
Cal. 93. 

Conn—^Pins v. Connecticut Co., 102 
A- 595, 92 Conn. 310 
RL—^Feldman v. Chicago Rys. Co, 
124 N.E. 334, 289 IlL 25. 6 ADR 
1291, reversing 212 IlLApp. 482 
See Horst v St. Louis Electric 
Terminal Ry. Co., 199 IlLApp. 169 
Mich.—^Moffit V. Grand Rapids Ry. 

Co, 200 N.W. 274, 228 Mich. 349 
Pa —Damm v. E^t Penn Transp. 

Co, 182 A- 720, 120 Pa Super 381 
10 C J. p 630 note 60. 

This mle as stated in. Corpus OTnns 
has been cited with approval—Feld¬ 
man V. Chicago Rys. Co., 124 N.E 
334, 289 Ill. 25, 6 AD.R. 1291, revers¬ 
ing 212 I11.APP. 482. 

Coutimiation. of xelaiion. 

One boarding street car, obtaining 
transfer, and leaving car at usual 
place of transfer, is “passenger'* 
while on car, while makiTi g transfer, 
or while waiting to transfer, and 
after he is seated m car to which 
he has transferred—^Moffit v. Grand 
Rapids Ry, Co., 200 N.W. 274, 228 
Mich. 349. 

Tma^ening to car in. rear 

A passenger of a street car upon 
being requested to transfer to- a car 
in the rear remains a passenger 
while walking from car to car — 
Swmk v, Philadelphia Rapid Transit 
Co, 120 A 827, 277 Pa. 220. 

1. Md —Davis V. Central Const. 
Corporation, 124 A. 396, 144 Md 
90. 

Txansfeziing to train behind 

Where passenger taking tram di¬ 
rected was told by fare collector to 


get off when train stopped, and ta^e 
a train behind, but stop was not a 
station, and, after going to station, 
he was told by policeman, who stated 
he was in charge, that train follow¬ 
ing stopped at place where first train 
stopped, and plaintiff returned there, 
his status as passenger continued-— 
Davis V. Central Const Corporation, 
124 A 396. 144 Md 90. 

SL Minn —^Barnett v- Minneapolis, 
etc., R. Co.. 143 N.W. 263, 123 Minn 
153. 48 D R A.,N.S . 262 

Mass.—Niles v, Boston Elevated 
Ry. Co.. 114 N.E. 730, 225 Mass. 
570. 

Mo—^Anton v. St. Louis Public Serv¬ 
ice Co. 71 S.W 2d 702, 335 Mo. 188 
Va.—^Virginia Ry. & Power Co. v. 
Dressier, 111 S.EL 243, 132 Va. 342, 
22 A.L.R. 301. 

"There seems to be good reason 
and also authority for holding that 
the relation of passenger is not sus¬ 
tained while a passenger with a 
transfer is outside of the direction 
and control of the earner and walk¬ 
ing along the public highway. . , - 

A transfer ticket imposes no liabil¬ 
ity on the carrier to make the trans¬ 
fer- The passenger himself makes 
the transfer, and generally without 
direction or suggestion from the ear¬ 
ner. ... In the mterim between 
leaving the car and offermg himself 
as a passenger on another, the pas¬ 
senger is not under the care or cus¬ 
tody of the carrier, nor subject to 
his direction or control, and may be 
far from the earner’s powers of ob¬ 
servation. It would seem unreason¬ 
able, therefore, to hold the earner 
liable to one as a passenger dunng 
such interval.”—Virginia Ry. & Pow¬ 
er Co. V- Dressier, 111 SB- 243, 249, 
132 Va. 342, 22 AL.R. SOL 


1077 



§ 567 


13 C.J.S. 


CABBIEBS 


C. STATUTOEY REGULATIONS IN GENERAL 


§ 567. Power to Regulate 

A common carrier of passengers is generally subject 
to legislative regulation by the state, or by a municipal¬ 
ity, under legislative authority. 

The general public has such an interest in the 
business of a common carrier of passengers, such 
as a railroad or a street railroad, that such busi¬ 
ness IS properly the subject of legislative regula¬ 
tion under the police power of the statc,^ so far 
as such carrier is engaged in intra-state business,^ 
including the right to license or tax such earner,® 
or to prohibit or regulate the use of the public 
highways by such a carrier,^ and including rapid 
transit in mimicipalities except in so far as the 
state has divested itself of such power.® The 


state may, by regulation, protect common carriers 
who provide their own roads from being impaired 
by competition from carriers who use the public 
roads of the state, further than the public con¬ 
venience and necessity may require.® 

The power of legislative regulation by the state, 
however, is subject to the right of the owner of 
the common carrier to control its business pohcy,i® 
and to the power of congress to regulate inter¬ 
state commerce, as explained in the CJ.S. title 
Commerce § 13, also 12 C.J. p 15 notes 80-87; 
and is subject also to the hmitation that the reg¬ 
ulation must not violate the state or federal con- 
stitution,!^ and must be reasonable,^® which rea- 


4. U.S—Greorgia. R & Banking Co 
V. Smith, Ga., 9 S.Ct. 47. 128 IT.S. 
174, 32 LuEd. 377. 

Fla.—State v. Quigg. 114 So. 859, 
94 Fla. 1056—State v. Atlantic 
Coast Line R. Co., 54 So. 900, €1 
Fla. 799. 

Wash-—State v. Howell, 147 P. 1159, 
85 Wash. 294. 

10 C.J. p 649 note 34. 

Any contract usage, custom, or 
practice by common carrier is sub¬ 
ject to lawful governmental rules 
and regulations.—State v. Jackson¬ 
ville Terminal Co., 106 So. 576, 90 
Fla. 711. 

Kegnlating connections of trains 
A statute requiring connecting 
lines of common carriers to make 
as close connections as practicable 
for the convenience of the traveling 
public, does not mean a simple phy¬ 
sical connection of tracks, but a con¬ 
nection of trains.—North Carolina 
Corp. Commission v. Atlantic Coast 
Line R Co.. 49 S.E. 191. 137 N.C 1, 
115 Am S.R 636, affirmed Atlantic 
Coast Line R. Co. v. North Carolina 
Corp. Commission, 27 SCt. 585. 206 
U.S. 1, 51 L Ed. 933. 

Statute authori^ng fo'nn'YtioiL of pas¬ 
senger corporation 
A statute authorizing the creation 
of corporations to establish and 
maintain stagu lines, and permitting 
the formation of corporations for the 
transportation of goods, etc., is broad 
enough to permit the formation of a 
corporation for the transportation of 
passengers.—Staacke v* Routledge, 
241 S.W. 994, 111 Tex. 489. affirming, 
Civ.App.. 175 S W. 444. 

Regrulation of: 

Passenger service and accommoda¬ 
tions of street railroads see C.J. 
S title Street Railroads § 164, 
also 60 C.J. p 340 note 80—p 344 
note 33. 

Public service motor vehicles as 
common carriers are CJr.S. title 


Motor Vehicles § 45. also 42 CJ 
p 641 notes 62, 63. 65. 

Statutory regulation of: 

Fares see infra § 582. 

Passes see mfra § 623. 

Stop-over privileges see infra § 
647. 

Transfers see infra §§ 648—650 
5. Fla —State v. Atlantic Coast Line 
R Co.. 47 So 969, 56 Fla. 617, 22 
LRA..N.S., 639. 

Iowa.—Huston v. City of Bes Moines, 
156 N.W. 883. 176 Iowa 455. 
e. Iowa —^Huston v. City of Bes 
Moines, supra 

N-Y.—Public Service Commn Second 
Dist. V. Booth. 156 NYS. 140, 170 
AppBiv. 590 
10 C.J. p 649 note 36. 

Licensing of vehicles carrying pas¬ 
sengers generally see Licenses § 
30. 

7- Ky.—^Reo Bus Lanes Co v South¬ 
ern Bus Line Co, 272 SW. 18, 209 
Ky. 40. 

JXo vested right iu highways 

Conunon carriers engaged in trans¬ 
portation of persons for profit have 
no vested or inherent right in high¬ 
ways. and their unrestrained use is 
equivalent to appropriation of pub¬ 
lic property for private use, which 
may be prohibited or regulated by 
the legislature—Reo Bus Lines Co. 
V. Southern Bus Lme Co., 272 SW 
18, 209 Ky. 40. 

8. N-Y.—^McCabe v. Voorhis, 153 N. 
E. 849, 243 NT. 401, reversing 218 
NYS. 807, 218 App Div. 702. 

Xu ZTew Yorl^ under the City Home 
Rule Law, in the matter of rapid 
transit regulation, cities have not 
been fully emancipated from the 
power of the leg^islature—McCabe v 
Voorhis, 153 N.B. 849, 243 NY. 401, 
reversing 218 N.Y S. 807, 218 App 
Div. 702. 

9. Fla.—^Florida Motor Lines v. 
State Railroad Commission, 132 So 
851, 101 Fla- 1018 
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IOl U S.—^Banton v Belt Line Ry. 
Corporation, N.T., 45 S Ct. 534, 268 
US 413, 69 LBd. 1020. 

Broad as is its power to regulate, 
the state does not enjoy the freedom 
of an owner, who, subject to reason¬ 
able regulation in the public interest, 
retains the management and right to 
control the busmess policy of the 
company—^Banton v. Belt Line Ry. 
Corporation, NY., 45 S.Ct. 534, 268 
US 413, 69 LEd. 1020—Northern 
Pac Railway v. North Bakota ex reL 
McCue. N.B. 35 SCt 429, 236 U.S. 
585. 59 LEd. 735, L.RA1917F 1148, 
Ann Cas 1916A 1. 

l?ower to regulate and right of own^ 
ership as coexistent 
The public power to regulate rail¬ 
roads and the private right of own¬ 
ership of such property coexist, and 
the one does not destroy the other; 
and where the power to regulate is 
so arbitrarily exercised as to infringe 
the rights of ownership, it is void 
as being repugnant to the Fourteenth 
Amendment of the constitution of 
the United States, and also to the 
due process clause of the state con¬ 
stitution—State R. Commn v. Louis¬ 
ville, etc, R. Co.. SO SE. 327. 140 Ga. 
817, L.RA.1915E 902. Ann.Cas 1915A 
1018. 

11- Tex.—Quanah, etc, R. Co. v. 
Warren. Civ App., 184 SW. 232. 

12b Fla —State v Atlantic Coast 
Line R Co., 47 So 969, 56 Fla 617, 
32 L.RA..N.S.. 639. 

NM—Seward v. Benver, etc., R Co., 
131 P. 980, 17 NM 557, 46 LRA., 
NS. 242. 

Provision hdd reasonable 

A statutory provision making the 
right of a railroad company to fix 
the time of running its trains sub¬ 
ject to the power of the railroad 
commission to require connections to 
be made when public convenience re¬ 
quires It IS reasonable and just.— 
North Carolma Corp. Commission v. 
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§ 568 


sonableness and lawfulness is to be determined by 

the judiciary.^3 

The power of regulation so far as it concerns 
carriers within the limits of a municipality ma 3 ' 
be conferred on the municipality,^^ as by requiring 
the consent of the municipal authorities to oper¬ 
ation within the city.^® A statute, however, au¬ 
thorizing municipalities to regpilate certain enu¬ 
merated carriers docs not confer power on them to 
regulate all passenger carriers.^® 

Terminal facilities. The state may regulate a 
terminal company by requiring it to serve equally 
and fairly all railroad common carriers which the 
public welfare may require and to charge only rea¬ 
sonable rates therefor.l^ A statutory requirement 
that all common carriers shall afford all reason¬ 
able, proper, and equal facilities for receiving, for- 
wardmg, and delivering passengers to and from 
their several lines and connecting lines is violated 
by a railroad so changing its time card, by which 
a connection with a connecting road, which is of 
general convenience, is discontinued, in order to 
furnish better facilities to several towns.^® A 


transportation company', however, operating a rail¬ 
road and a line of steamboats connecting at the 
company's wharf, is not required, by the provi¬ 
sion of the interstate commerce act prohibiting 
any undue or unreasonable preference, to permit 
the boats of a competitor to land boats at such 
wharf.^® 

Federal regulation. A provision of the Inter¬ 
state Commerce Act § 3 (1), 49 U-S-C.A. § 3 (1), 
prohibiting common carriers from giving undue or 
unreasonable preferences or advantages applies to 
the transportation of passengers.^® 

§ 568, * Power of Public Service Com¬ 

missions 

Power of regulating a common carrier of passengers 
may be vested, by statute. In a railroad or public service 
commission, the extent of the commission's powers de¬ 
pending on the terms of the statute. 

The power of regulation of a common carrier 
of passengers, may be, and often is, vested m a 
railroad or public service commission provided for 
by statute, which statute also usually defines the 
extent of the commission’s powers,2i such as with 


Atlantic Coast time R. Co„ 49 SB. 
191, 137 NCI, 115 Am.SR. 636, af¬ 
firmed Atlantic Coast Iiine R. Co. v 
North Carolina Corp. Commission. -7 
S-Ct. 585, 206 TJ.S 1. 51 L.Ed. 933. 
:Pecnniary disadvantage 

State has power to require street 
railroads and like utilities to pro¬ 
vide reasonably adequate facilities 
and services, althoug^h compliance 
may be attended by some pecuniary 
disadvantag‘d but may not, under 
guise of regulation, compel use and 
operation of company's property and 
public conveyance without just com¬ 
pensation.—Banton v. Belt Line Ry. 
Corporation, N.T., 45 S.Ct. 534. 268 
tr.S. 413, 69 Ii-Ed. 1020. 

Where mere coavenieiiee of the 
public is the sole conslderatio]i, un¬ 
reasonable regulations that are 
clearly more burdensome to the car¬ 
rier than they are correspondingly 
heneficial to the public are not con¬ 
templated by the law; and the prop¬ 
erty rights of the carrier are pro¬ 
tected by organic law from burdens 
that are not necessary to personal 
safety and have no fair relation to, 
or are m excess of just requirements 
for, a reasonably efficient, nondis¬ 
criminating public service.—State v. 
Jacksonville Terminal Co., 106 So. 
576, 90 Fla. 721. 

13. N M.—Seward v. Benver, etc., 
R. Co. 131 P. 980, 17 N.M 557, 46 
L..R.A.N.S, 242. 

14u TMTass—Commonwealth v. White, 
157 N.B. 597. 260 Mass. 300. 

10 aj. p 649 note 43. 


An ordi-nsLTice regulating fhe man¬ 
ner of boarding and. alighting from 
street cars, and making it unlawful 
to board moving cars or to ride on 
street car steps, does not violate a 
constitutional provision vesting the 
regulation of public utilities m the 
railroad commission, where the con¬ 
stitutional provision itself provides 
that It shall not affect such pow¬ 
ers of control over public utili¬ 
ties as relate to the making and en¬ 
forcing of local pobce, sanitary, and 
other regulations, and the regulation, 
by such ordinance being such as 
I sought to control, supervise, and 
regulate the relations between a pub¬ 
lic utility and the general public in 
a matter concerning the convenience 
and safety of the public.—Schul- 
theiss V. Lios Angeles Ry. Corpora¬ 
tion, 54 P.2d 49. 11 CaJ.App.2d 525. 
Municipal regulation of street rail¬ 
road fares see infra § 583. 
Regulation of public service motor 
vehicles by municipality see C.J S. 
title Motor Vehicles 5 45, also 42 
OJ. p 642 note 67--p 643 note 79. 

15- N.Y.—^E'ublic Service Commn. 
Second Dist. v. Rurtgan, 154 N.Y.S. 
897, 91 Misc. 432. 

10 C J. p 649 note 44. 

Consent of municipality to use of 
street by street railroad see C.J. 
S. title Street Railroads § 37, also 
60 C.J. P 182 note 47-p 189 note 
41. 

IGl Ill.—^Metropolitan West Side 
Electric Ry. v. City of Chicago, 104 
N.E. 165. 261 111 624. 

lOTQ 


17. Fla.—State v. Jackson-ville Ter¬ 
minal Co., 27 So. 225, 41 Fla. 377. 

18. Va.—Southern Ry, Co. v. Com¬ 
monwealth. 37 S.E. 294, 98 Va. 758. 

18- U S.—^Ilwaco Ry. & Nav. Co. v. 
Oregon Short Lme & XT. N. Ry. Co., 
Wash., 57 F- 673, 6 C-OA. 495. 

20. Ala.—Alabama Great Southern 
R. Co. V. Conner, 151 So. 355, 227 
Ala. 562, certiorari denied Connor 
V. Alabama Great Southern R. Co., 
54 S.Ct- 531, 291 TJ.S. 675, 78 L-Ed. 
1063. 

Mo.—^Ligon V. St. Louis & S. F. R. 
Go., 168 S.W. 647, 184 Mo.App. 187. 

21. Fla.—State v. Atlantic Coast 
Line R. Co., 54 So. 900. 61 Fla. 799. 

Ill.—Chicago Rys. Co v. Commerce 
Commission. 167 N,E. 840. 336 IlL 
51, 67 A-I^R. 938. 

Okl.—^Tulsa St. Ry. Co. v. Oklahoma 
Union Ry. Co., 184 P. 71. 76 Okl. 
102 . 

Vt.—City of Barre v. Barre & M 
Traction & Power Co., 92 A. 237, 88 
Vt. 304. 

10 C.J. p 649 note 45. 

Caxziexs statute 

A statute regulating "railrc^Ld, ex¬ 
press, parlor and sleepmg car com- 
pames” does not apply to street rail¬ 
roads; but a statute giving the rail¬ 
road commissioners supervision of 
all railroads within the state, wheth¬ 
er operated by steam, electricity, or 
any other i>ower, mcludes street rail¬ 
roads within the eommisftioners* su¬ 
pervisory powers.—City of Barre v, 
Barre & M. Traction & Power Co.. 92 
A. 237, ^8 Vt. 304. 
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regard to regulations of connections, so as to af¬ 
ford reasonable convenience and comfort to the 
public affected by the service;-- and if the earn¬ 
ings of the carrier are sufficient it must be pre¬ 
pared to render proper service as required by the 
commission.-^ The commission, however, has no 
power to regulate matters of rapid transit covered 
by particular legislation;-"* and the order of such 
a commission must not be in violation of statute, 
and must be reasonable and just; and where it 
is so it supersedes and annuls any previous rules 
or regulations of the carrier in conflict therewdth.-^ 
The fact that a minority of the members of a 
commission dissent does not invalidate an order 
passed by the majority of the members.-® If a 
railroad company is not in fact a common carrier 
of passengers, an order of the commission regulat¬ 


ing it as such is void.^^ 

Under some provisions the carrier may appeal 
from the commission’s order,^® and obtain relief 
against such order if it is unreasonable but 
if the order has been made after a due hearing, 
on such appeal, the presumption obtains that the 
order is reasonable, just, and correct, and the bur¬ 
den is on the party complaining to establish its 
unreasonableness, unjustness, or incorrectness 
and where an order is made after hearing testi¬ 
mony sufficient to support the conclusion reached, 
the court, on appeal, will not substitute its judg¬ 
ment for that of the commission.^! Where in an 
action to enjoin an order of such coTnimssion the 
evidence, although conflicting, does not show that 
the order was unreasonable or arbitrary, an in¬ 
junction will be denied.32 It is no objection to a 


KegnlatioiL of fai^ties 

(1) A terminal or union depot com¬ 
pany in rendering service an a com¬ 
mon earner is subject to supervision 
and regulation by the railroad com¬ 
missioners, as provided by statute — 
State V, Jacksonville Temmnal Co., 
106 So. 576. 90 Fla. 721. 

(2) Statutory power conferred on 
railroad commissioners to regulate, 
supervise, and control all passenger 
terminal or union depot companies, 
wbether owned or operated by any 
railroad In connection with its mam 
line^ or by a separate company or¬ 
ganized for that purpose, and with 
reference to requiring the admission 
into passenger terminals of railroad 
companies desiring or required by 
the commissioners to enter, and to 
fixing reasonable rates of compensa¬ 
tion for the uses of such terminals, 
has no reference to a terminal sta¬ 
tion owned and used exclusively for 
its own traffic by any common ear¬ 
ner or railroad company, but ap¬ 
plies to those passenger terminals 
owned or operated by a temniTial 
company or individual, or by a rail¬ 
road company in connection with its 
mam line, when such terminal com¬ 
pany, mdividual, or railroad company 
undertakes the public business of 
furnishing termmal facilities to rail¬ 
road common earners.—State v. 
Jacksonville Terminal Co., 27 So. 225, 
41 Fla. 377. 

Sedieviiig railroad from fxaiL. 

diise provisions 

Under a statute giving the public 
service commission power to regu¬ 
late rates and service, where the in¬ 
come of a street railroad, operating 
under a franchise granted pnor to 
the public service commission law, 
IS not sufficient to pay a reasonable 
return and provide an adequate and 
sufficient service, the commission has 
no power to relieve a street railroad 
from its franchise provisions.—State 


V. Public Service Commission of 
Washington, 172 P 890, 101 Wash. 
601. 

The policy of a public utilities act, 
in regulating an established carrier 
in a given field and protectmg it 
from competition, is that the public 
will be more efficiently served and 
at a more reasonable rate than if 
other competing lines were author¬ 
ized to render the same public serv¬ 
ice in the same territory.—Chicago 
Rys Co. V, Commerce Commission, 
167 NB. 840, 336 IlL 51. 67 A-L R 
938. 

Regulation of public service motor 
vehicle by public board or commis¬ 
sion see C J.S. title Motor Vehicles 
§ 45, also 42 C J p 643 notes 80— 
89, p 644 notes 91—6. 

2a. Fla —State v. Florida Bast Coast 
Ry. Co. 49 So. 43, 57 Fla. 522. 

Begnlating connections with other 
carriers 

(1) Statutory provisions that the 
corporation commission shall have 
such general control and supervision 
of railroad companies as is necessary 
to carry into effect the provisions of 
the act, and that ail common carriers 
shall afford all reasonable, proper, 
and equal facilities for the inter¬ 
change of traffic and forwarding pas¬ 
sengers, and shall make as close con¬ 
nections as practicable for the con¬ 
venience of the traveling public, are 
within the power of the legislature 
—North Carolina CoiTP- Commission 
V. Atlantic Coast Lane R. Co., 49 S 
B. 191, 137 NC. 1, 115 Am-SR. 636, 
affirmed Atlantic Coast Lme R. Co. 
V North Carolina Corp. Commission 
27 S Ct- 585, 206 U.S. 1, 51 L.Ed. 933. 

(2) Under such powers the corpo¬ 
ration commission may require a 
railroad company to make connection 
with a train of another railroad, al¬ 
though it costs the railroad company 
fifteen dollars a day to do this; its^ 

1080 


net earnings in the state being nearly 
two million dollars per year, and sev¬ 
eral thousand passengers a year be¬ 
ing thus saved several hours and the 
inconvemence of traveling at night. 
—North Carolina Corp Commission 
V. Atlantic Coast Liine R. Co, su¬ 
pra- 

Regulation of connections between 
railroads generally see C J.S. title 
Railroads § 56, also 51 CJ. p 482 
note 94—p 484 note 23. 

23- Neb—^In re Lincoln Traction 
Co., 171 NW 192, 103 Neb 229. 
aA NY—<3ity of New York v. In¬ 
terborough Rapid Transit Co, 249 
NYS. 243, 232 App Div. 233, af¬ 
firming 240 N.Y S 316, 136 Misc. 
569, and affirmed 177 N.B. 295, 257 
NY 20. 

25). OkL—St. Louis & S F. R Co v 
State Travelers’ Corp., 148 P. 166, 
47 Okl 374. 

10 C J. p 650 note 46. 

26. Ga—State R Commn. v. Louis¬ 
ville, etc., R Co., SO SB. 327. 140 
Ga 817, LRA.1915B 902, AnnOas 
1915A 1018. 

1 27. U S —^McCoy v. Pacific Spruce 
Corporation, C.CA.Or., 1 F.2d 853, 
affirming, D.C, Pacific Spruce Cor¬ 
poration v McCoy, 294 F. 711 

28- Okl.—St Louis & S. F. R. Co v. 
State Travelers’ Corp, 148 P. 166, 
47 Okl 374. 

29. Fla—State v. Atlantic Coast 
Lme R Co., 54 So. 900. 61 Fla. 799. 

3a Okl—Tulsa St Ry. Co. v Okla¬ 
homa Union Ry. Co., 184 P. 71, 76 
Okl 102. 

10 C J p 650 note 51. 

31- Mich—Grand Rapids, etc, R. 
Co. V. State R ConnTnn , 154 N W 
15. 1S8 Mich. 108 

32: Ga—State R. Commn. v. Louis- 
viUe, etc, R Co., 80 S E 327, 140 
Ga. 817, L.R.A.1915B 902, AnnCas. 
1915A 1018. 



13 C.J.S. 


CARRIERS 


general order of a public service commission ap¬ 
plying to all railroads giving a certain service that 
complainant who was served with notice of the 
hearing claims that it does not afford such service, 
as complainant would have the right to try that 
question before it could be determined against com¬ 
plainant.^^ Under a statutory provision that no 
public utility shall urge grounds not set forth in 
Its application for a rehearing before the commis¬ 
sion, a railroad company waives the objection that 
its receiver was not joined in the proceedings be¬ 
fore the commission by not raising the point on 
rehearing.3^ 


§ 570 

§ 569. Penalties for Violation by Carrier of 
Regulations 

Under some statutes, a carrier is subject to a pen¬ 
alty for a violation of the statutory regulations. 

Under some statutes the earner is subject to a 
penalty for a violation by it of the statutory reg- 
ulations,35 or of the orders of the public service 
commission,^® and under some provisions an offi¬ 
cer or agent of the company, through whose neg¬ 
lect or fault the company fails to obey the com¬ 
mission’s order, is guilty of a misdemeanor.®^ 
Each failure of a railroad company to start its 
train from the point of origin on schedule time, as 
required by an order of the railroad commission, 
is a separate offense and subjects the company 
to the penalty for each offense.®® 


D. RULES AND REGULATIONS OP CARRIER IK GEKERAL 


§ 570. Power to Make Regulations 

A common carrier of passengers may make such rea¬ 
sonable rules and regulations for the conduct of its 
business as will protect its interest and the Interest of 
the traveling public. 

Subject to statutory regulations, as announced 
supra §§ 567-569, the whole subject of the making 


of rules and regulations is left to the common car¬ 
rier, subject only to control by the courts of their 
reasonableness, or discriminatory character;®® and 
with this limitation a carrier of passengers has 
the right to make such reasonable rules and reg¬ 
ulations as may seem fit and proper for the con¬ 
duct of its business, in such manner as will protect 


33. N. J —Delaware, etc., K. Cor v. 
Board of Public Utility Comrs., 87 
A. 801, 84 N.J I.aw 619. 

34. Mo—State ex rel. Missouri Pac. 
R. Co. V- Atkinson, 192 SW. 86, 269 
Mo. 634, IiRA.1918A 46, Ann Cas. 
1917E 987. 

35. IlL—City of Chicago v. Chicago 
City Ry. Co., Ill NE. 983. 272 Ill. 
245. 

Is to postmg notice of transfer 
rights 

Where an ordinance ' requiring 
ransfers to be used within fifteen 
ninutes is in force;, failure of notices 
concerning transfers to follow a stat- 
itory provision giving an hour for 
heir use will not subject a street 
*ailway company to a penalty fixed 
ly another statute, requirmg such 
lotices to he posted—City of Chi¬ 
sago V. Chicago City Ry. Co., Ill N. 
H 983, 272 Ill 245. 

is to posting copies of antL-tipping 
statute 

A statute making it an offense to 
ail to post copies of anti-tippmg 
statute m passenger cars applies 
>nly to cars actually in use for the 
ransportation of passengers—State 
r. Southern Ry. Co. in Mississippi, 
^2 So. 837, 112 Miss. 23. 

Penalty for failure to fomisdi sepa¬ 
rate accommodations for white and 
colored passengers 
Pex.—State v. Galveston, eta, R Co, 
Civ.App, 184 S.W. 227. 


Penalty for: 

Excessive or unauthorized fare see 
infra |§ 587-589. 

Failure to: 

Keep ticket office open see infra 
§ 601. 

Stop at station see infra § 658. 
Issuing free pass see infra § 623. 
Refusal to: 

Check baggage see infra § 863 
Issue or accept transfer see in¬ 
fra § 649. 

Redeem unused ticket see infra § 
614. 

Sell: 

Mileage hook see infra § 582. 
Ticket over connecting line see 
infra § 605. 

Sections of statutes imposing pen¬ 
alty held not conflicting 
Nev.—Ex parte Todd, 210 P. 131, 46 
Nev. 214 

36. Tex —^Missouri, eta, R Co. v. 

State, Civ.App.. 167 SW. 822. 
Amount of p^mlty 

So long as corporation commission 
does not exceed its power under Rev. 
Iil910 §§ 1192, 1193, to punish for 
contempt a violation of its order, and 
where there has been no error in pro- 
ceedmg prejudicial to defendant, su¬ 
preme court cannot disturb commis¬ 
sion’s judgment fixing amount of 
penalty.—Atchison, T. & S. F. Ry 
Co V. State, 165 P. 125. 47 Okl 26. 

Evidence held to sustain finding of 
corporation commission that its or¬ 
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der to defendant railroad as to open¬ 
ing Its waitmg rooms, ticket win¬ 
dows, and baggagerooms an hour be¬ 
fore scheduled arrival of trains had 
been violated—Atchison, T. & S. F. 
Ry- Co. V. State, 165 P. 125, 47 OkL 
26. 

37. U.S.—Brooklyn Heights R. Co. 

V. Straus, D.C.N.T.. 245 F. 132. 
Personal and individual act contem¬ 
plated 

A statutory provision making any 
officer or agent of the company who 
procures, aids, or abets it in its fail¬ 
ure to obey guilty of a misdemeanor 
contemplates a personal and indi¬ 
vidual act of the officer or agent, 
and not the mere failure of the com¬ 
pany itselj^ unless such failure is 
due to the neglect or fault of the 
officer or agent.—^Brooklyn Heights 
R Co. v. Straus. D.C H.Y., 245 F. 132. 

38i. Tex.—^Missouri, etc, R Co. v 
State, CivApp.. 167 SW. 822 
Obligation to conform to timetables 
generally see infra § 661. 

39- Ga.—State R. ComniTi v. Louis¬ 
ville, eta, R- Co., 80 S E 327, 140 
Ga- 817. L.R.A.1915E 902, Ann-Cas. 
1915A 1018. 

Wash.—^Davenport v Chicago. M, & 
St, P. Ry. Co, 175 P. 298, 299. 103 
W'ash. 645. 

Khis rule, as stated in Corpus 
JTuris, has received judicial approval. 
—^Davenport v. Chicago, M. & St. P. 
Ry. Co., supra. 
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its interest and the best interest of the traveling j 
public.^® It not only has the right, but it is its | 
duty, to make reasonable rules and regulations nec¬ 
essary to the performance of its duties to the trav¬ 
eling public with the highest degree of efficiency, 
and to secure the safe, effective, and comforta¬ 
ble operation of its busincss-^i It may delegate 
the power of adopting and enforcing such regula¬ 
tions to its employees engaged in the operation 
of Its property in such business.^- 


In consonance with this right and duty, a com¬ 
mon carrier of passengers may make reasonable 
rules and regulations for the management and op¬ 
eration of Its trains and cars,^^ the government of 
its employees in the conduct of their business on 
trains,^^ the conduct of employees and of passen- 
gers,4® the convenience^ comfort, and safety of its 
passengers,^® the transportation of invalid or dis¬ 
abled passengers,^^ and the payment of its charg¬ 
es.^® It ma}^ prescribe the number of passengers 


40. Ky.—Brumfield v. Consolidated 
Coach Corporation. 40 S W.2d 356, 
240 Ky. 1—Sturgill v. Chesapeake 
& O. R Co-, 11 S.W-2d 983. 227 Ky 
44. 

XT.—Garricott v. New York State 
Rys., 119 N.B. 94, 223 N.Y. 9. L. R. 
A.1918D 929. reversing 151 NY.S 
1117, 167 App.Div. 953. 

Or.—^Baggage & Omnibus Transfer 
Co. V City of Portland, 164 P. 570, 
84 Or 343, L..R.A.1917F 1080. 

Tex.—Davis v. Kirklen, Civ-App ,253 
S.W. 330. 

Wash.—Davenport v. Chicago, M & 
St. P. Ry. Co.. 175 P. 298, 103 
Wash 645 

Wis.—Campbell v. Milwaukee Elec¬ 
tric Ry. & Light Co., 170 N.W. 937. 
169 Wis. 171, 6 A.L.R. 628 
10 C J. p 650 note 61. 

The rule as stated in. Corpus Jhxis 
is cited with approval in Davis v. 
Kirklen, Tex.Civ,App., 253 S.W 330. 
331. ' 

Xncidental authoxity 

“The authority to adopt and en¬ 
force such regulations is incident to 
the ownership of property and to its 
employment in business of a com¬ 
mon carrier. ... And such reg¬ 
ulations are such as an individual 
who happens to be the sole owner 
of like property, employed in like 
business, would have the nght and 
power to make, in virtue of his own¬ 
ership of his property and of his 
employment as a earner of passen¬ 
gers for hire.'*—^Brumfield v. Con¬ 
solidated Coach Corporation, 40 S.W. 
2d 356. 361, 240 Ky. 1. 

Operator of biis line 

A person or company operating a 
bus line may adopt rules, regrula- 
tions, or customs for the benefit of 
the business, and the convenience, 
comfort, safety, or health of the pas¬ 
sengers, not in conflict with the 
rules or regulations presenbed by 
the commissioner, under the power 
given him by statute.—^Brumfield v. | 
Consolidated Coach Corporation, 40 
S.W.2d 356, 240 Ky. 1 

3fceq.ni^ng of coats in rail, 

road diniwg- xoom 

A corporation operating railroad 
dining rooms and lunch counters may 
make and enforce a rule requiring 
all men to wear coats while eating 
in its dining rooms.—Fred Harvey v. 


Corporation Commission of Oklaho¬ 
ma, 229 P. 428. 102 Okl. 266, 36 A.L 
R 1445 

41. Ky.—Casteel v. American Air¬ 
ways. 88 S.W.2d 976. 261 Ky 81S— 
Brumfield v Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 
Ky. 1. 

N.Y.—^MontgomeiTT v. Buffalo R. Co., 
58 N.E 770. 165 N.Y. 139—^Ketchum 
V. New York City R. Co, 103 N 
Y.S. 486. 118 App.Div. 248. 

Utah.—Kenyon Hotel Co. v Oregon 
Short Line R. Co., 220 P. 382, 62 
Utah 364, 33 A.LR. 343. 

Whmre the railroad depot adjoins 
a public street which the people in 
passing to and from the railroad 
trains must pass over, it is not only 
the right hut it is the duty of the 
railroad company to promulgate rea¬ 
sonable rules for the safety and 
convenience of the public passing to 
and from the trams,—Kenyon Hotel 
Co. V. Oregon Short Line R. Co., 220 
P 382, 62 Utah 364. 33 A.L R 343. 
4i2- Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 SW.2d 356, 
240 Ky. L 

N.Y.—Garricott v. New York State 
Rys, 119 NE. 94. 223 NY 9. L R. 
A-191SD 929, reversing 151 N.Y.S. 
1117. 167 App.Div 953. 

“Where an agent has been appoint¬ 
ed or employed with authority in him 
and his assistants to have the charge 
and management of such property 
and its use, in the busmess of trans- 
portmg passengers, it is incident to 
his authority to adopt and enforce 
such reasonable regulations.”—^Brum¬ 
field v Consolidated Coach Corpora¬ 
tion, supra. 

413. U S.—^Kyle v. Chicago, R L & 
P- Ry. Co., Ark., 182 F 613. 105 
C.C.A 151. 

Tex—Gulf, C. & S. F. Ry. Co. v. 

Sanderson, Civ.App., 216 S W. 286. 
10 GJ. p 651 note 62. 

Entrance to cars 

Street railroad company may make 
and enforce reasonable rules with re¬ 
gard to entrances by which passen¬ 
gers may enter car —^Birmingham 
Electric Co v. Jones, Ala, 176 So. 
203. 

Reserving cmrtain cars for certain 
traffic 

Electric railway company had 
right, as a common earner, to make 
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a regulation that interurban cars 
should he reserved for interurban 
traffic only, and urban traffic exclud¬ 
ed therefrom.—Campbell v Milwau¬ 
kee Electric Ry. & Light Co, 170 N 
W. 937, 169 Wis. 171, 6 A L.R 628. 
Sidiedule for operation 

In the absence of statutory regula¬ 
tion a earner may adopt a schedule 
for the operation of its trains accord¬ 
ing to which certain trains do not 
stop at all stations on its line. 

Iowa.—Wilkes v Chicago, R I. & P. 
Ry Co, 198 N W. 44. 197 Iowa 832, 
36 ALR. 1012. 

Ky.—Sturgill v. Chesapeake & O. R. 
Co.. 11 SW.2d 983. 227 Ky. 44 

44. Ohio.—Crawford v. Cincinnati, 
etc. R. Co, 26 Ohio St 580 

45. NY — Rowe V. Brooklyn 
Heights R. Co. 75 N.Y.S. 893. 71 
App.Div 474 

10 ’C.J- p 651 note 64. 

43. D.C —Capital Traction Co. v. 

Morgan, 44 App D C 237 
Ky. — Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 366, 
240 Ky 1 

10 C.J. p 651 note 65. 

The accommodations of passen¬ 
gers while hoarding the carrier’s 
vehicle or being carried by it are 
subject to such reasonable rules and 
regrulations as the carrier may deem 
proper to' make 

Ky. — Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky 1. 

Mich.—^Day v. Owen, 5 Mich. 520, 72 
AmD. 62. 

BeqniWng stodanen to ride in ca¬ 
boose 

A contract by a drover or care¬ 
taker of stock, riding on the same 
tram in which the stock is carried, 
to ride and remain m the caboose 
while the train is in motion is valid, 
and not against sound public policy. 
—Hulet V. Payne, C.C.AN.D., 282 F. 
401—10 C.J. p 651 note 65 [aj 
47- Ky—ALTnett v. Chesapeake & O 
Ry. Co, 248 S.W 1040, 198 Ky. 
491. 

48. R I.—Martin v. Rhode Island 
Co, 78 A 548, 32 R.I. 162, 32 L. 
R.A,NS., 695, Ann.Cas.l912C 1283 
10 CJ p 651 note 67. 

Regrulations as to amount of fares 
see infra § 581. 
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that may ride at any one time on any of its cars 
or vehicles,^^ and may adopt and enforce rules pro¬ 
viding that, when its coaches or vehicles contain 
the prescribed reasonable number of passengers, 
others desiring passage may be refused admit¬ 
tance.^ It may also make reasonable rules and 
regulations as to the mode of performance of its 
duty as carrier,5i but it may not thereby abridge 
its duty.s^ Where a railroad company has made 
such rules and regulations, it is its duty to run 
its trains according to them-53 

Inconsistent zvith rules of commission. A ear¬ 
ners rules and regulations are void when they 
are inconsistent with the rules prescribed by the 
public service commission.®^ 

Rules and stipulaiions distinguished. Some of 
the regulations adopted by the carrier are some¬ 
times printed on the ticket, and may then be said 
to constitute a stipulation in the contract rather 
than a rule governing the rights of the parties.®® 


§ 571. Reasonableness of Regulations 

The rules and regulations of a carrier of passengers 
must be reasonable. 

A carrier’s rules and regulations must be rea¬ 
sonable or else they are not binding on passen¬ 
gers.®® A rule or regulation which is in contra¬ 
vention of law', or w'hose enforcement w'ould in¬ 
validate the provisions of a statute, cannot be 
enforced-®^ 

Rules and regulations are reasonable which are 
suitable to enable the carrier to perform the duties 
it has undertaken, to secure to itself its just rights, 
and to conserve the safety, convenience, and com¬ 
fort of its passengers,®® particularly where they 
have been approved by the railroad or public serv¬ 
ice commission.®® The following rules or regula¬ 
tions have been held reasonable: Forbidding pas¬ 
sengers from boarding or leaving cars while in 
motion;®® forbidding passengers from riding on 
the platform or steps of cars ;®i forbidding patrons 


49- Ky.—Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky. 1. 

50. Ely —Brumfield v Consolidated 
Coach Corporation, supra. 

51- Ky.—Brumfield v. Consolidated 
Coach Corporation, supra. 

N-H.—Johnson v. Concord R. Corp. 

46 N.H. 213, 88 Ain.D. 199. 

10 C.J. p 651 note 66. 

52. D.C.—Capital Traction Co. v. 
Morgan. 44 App.DC. 237. 

53- Ind.—Pittsburgh, etc., R. Co. v. 
Nuzum. 50 Ind. 141, 19 Am.R. 703 
—Pittsburgh, etc., R. Co. v. Light- 
cap. 34 N.E. 243. 7 IndA.pp. 249— 
Chicago, etc, R. Co. v Field, 34 
NB. 406, 7 Ind-App. 172, 52 Am. 
S.R. 444. 

54. Ely.—Brumfield v. Consolidated 
Coach Corporation, 40 S.W 2d 356, 
240 Ky. 1. 

OkL—St. Louis & S. P- R. Co. v 
State Travelers’ Corp., 148 P. 166, 
168, 47 Okl. 374 
10 C.J. p 651 note 69. 

55- Kan- —Freeman v. Atchison, etc., 
R. ^Co., 80 P. 592, 71 Kan. 327, 6 
AnnCas. 118. 

N J.—State V. Campbell, 32 N.J.Law 
309. 

5GL Ky —Casteel v. American Air¬ 
ways. 88 S.W.2d 976, 261 Ky. 818 
—Brumfield v. Consolidated Coach 
Corporation, 40 S W 2d 356, 240 
Ky. 1. 

10 C.J p 652 note 71 

The right of a passenger to be 
carried by a common carrier is gen¬ 
erally superior to, and cannot be af¬ 
fected by, the earner’s rules and 
regulations, but his accommodation 
while being carried is subject to 
such reasonable rules and regula¬ 


tions as the earner may deem prop¬ 
er to make. 

Ky. — Brumfield v Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky. 1. 

Hich.—Day v. Owen, 5 Mich- 520, 
72 Am.D. 62. 

57- Cal—^Robinson v. Southern Pac. 
Co.. 38 P. 722, 105 Cal 526, 28 L. 
RA. 773. 

10 C.J. p 652 note 72. 

58- Ky.—Casteel v. American Air¬ 
ways. 88 S.W.2d 976, 261 Ky. 818 
—^Brumfield v. Consolidated Coach 
Corporation, 40 S W.2d 356, 240 
Ky. 1. 

N.Y.—Garricott v. New York State 
Rys.. 119 N,E. 94, 223 N.Y. 9. L. 
R.A1918D 929, reversing 151 N- 
YS. 1117, 167 App.Div. 953. 

Allowing women to board car first 
Where a street car is halted pre¬ 
paratory to taking on passengers, 
an order by the carrier's inspector 
that women should be allowed to 
board first is reasonable.—Garricott 
V. New York State Rys., 119 N.E- 
94. 223 NY. 9, L.R.A1918D 929, 

reversing 151 N.Y.S. 1117, 167 App. 
Div- 953. 

Beqniring invalid passenger to be 
transported on cot 
The rule of a carnet* reauiring an 
invalid passenger to be transported 
on a cot, instead of on a bed spring. 
IS reasonable, m view of the great¬ 
er safety of the passenger while on 
a cot raised from the floor, and of 
the greater ease in t;*kiiig her in 
and out of the car, so that the cai> 
rier could properly require such pas¬ 
senger to be removed from the tram, 
if a cot was not procured for her.— 
Arnett v. Chesapeake & O. Ry. Co., 
248 S.W. 1040, 198 Ky. 49L 
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Seqni-ring doctor’s certificate for in^ 
valid passenger 

A rule requiring a person unable 
because of sickness to travel in a 
passenger car and desirmg to travel 
in a baggage car to have a doctor’s 
certificate that he has no contagious 
and infectious disease, and that trav¬ 
el in a baggage car will not en¬ 
danger his life, IS reasonable in 
view of a statutory provision pro- 
hibitmg the transportation on trains 
of persons having contagious or m- 
fectious diseases—^Davis v. Kirklen, 
Tex.CivA.pp., 253 S.W. 330. 

Beceivijig or discharging bus pas¬ 
sengers en. route 

A rule of a bus company permit¬ 
ting it to receive or discharge pas¬ 
sengers while en route, at hotels, 
residences, post offices, or at other 
points between its fixed termim, 
which rule is generally known by 
the public, is not unreasonable.— 
Brumfield v. Consolidated Coach 
Corporation, 40 S W.2d 356, 240 

Ky. 1. 

59- Wis.—Campbell v. Milwaukee 
Electric Ry. & Light Co, 170 N. 
W. 937. 169 Wis. 171, 6 AL.R. 
628. 

60- U S.—Hulet V. Payne. C aAJST. 
D., 282 F 401- 

10 C.J. p 652 note 73. 

This role, as stated la. Ckirpus 
Juris, has received judicial approval. 
—^Hulet V. Payne, C.CAJNr.D., 282 F. 
401, 404. 

01. U.S.—^Hulet V. Paynes, supra. 

10 C.J. p 652 note 74. 

This mle^ as stated iu Corpus 
Juris;, has received judicial approvaL 
—^Hulet V. Payne, supra. 
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goings to sleep in waiting room or lying down on 
benches, in the absence of a duty to provide places 
where patrons may sleep while awaitmg the ar¬ 
rival or departure of trams;®- prohibiting the tak¬ 
ing of dangerous articles into cars;®^ limiting the 
amount of personal effects which a passenger may 
carr^*^ with him in a car;®^ reserving interurban 
cars for interurban traffic onlyrequiring the de¬ 
posit of fare in a box on entering the car, as an¬ 
nounced infra § 591; and requiring a passenger to 
have a ticket®® or to pay cash fare.®^ 

Rules dividing passengers into classes and setting 
apart particular cars, or portions thereof, for par¬ 
ticular classes,®® such as for the separation of 
white and colored races, as announced infra § 645, 
have also been held reasonable; but no rule, reg¬ 
ulation, custom, or usage may be relied on by the 
carrier vrhich will permit it to discriminate against 
or m favor of a passenger on account of race or 
color.®® 

Reasonableness a question of law and of fact. 
The reasonableness of a rule or regulation pre¬ 
scribed by a carrier has been held to be a mixed 
question of law and of fact,^®* on the other hand 
in many cases it has been held to be purely a ques¬ 
tion of law for the court,^^ particularly where the 

facts are uncontroverted.'^^ 


Interstate commerce conwiission. The reasona¬ 
bleness of a rule or regulation by a carrier, with¬ 
in the Interstate Commerce Act, is a question for 
the interstate commerce commission, where ffie only 
questions are whether the carrier’s rule was ap¬ 
plicable to the case and was properly applied.^® 

§ 572. Notice of Regulations 

Notice of a carrier’s rules or regulations affecting 
passengers is generally sufficient if it is given in such 
a manner that passengers may conveniently advise them¬ 
selves thereof. 

As the validity of a regulation does not depend 
on contract, express or implied, but on the general 
power of the carrier to control its business, there 
is not the necessity, which exists with reference 
to a special contract regulation, as explained infra 
§§ 616, 617, of brmging notice of the regulation 
home to the passenger so that his assent thereto 
shall appear; but the passenger is bound to take 
notice and to inform himself of all reasonable reg¬ 
ulations governing the purchase of tickets and the 
transportation of passengers.^^ In the absence of 
a statute to the contrary, such a rule or regulation 
may be communicated and made known to the 
public in any manner sufficient to answer its pur¬ 
pose, and if It is so posted, or otherwise pub¬ 
lished, that passengers may conveniently advise 
themselves with reference thereto it is sufficient;*^® 


€2. Ga.—Central of Georgia R. Co. 
V. Motes, 43 S.E. 990, 117 Ga. 923, 
97 Am.S.11. 223, 62 I..R A. 507. 

€3- N.Y.—Dowd V. Albany R. Co., 
62 NTS 179. 47 App Div. 202. 

64- N.J—^Rnnyan v. New Jersey 
Cent. R. Co., 47 A. 422, 65 N.J. 
Law 228 

10 C.J. p 653 note 77. 

Limitation of liability as to amount 
or value of hand baggage see in¬ 
fra § 875. 

65. Wis.—Campbell v. Milwaukee 
Electric Ry. & Light Co, 170 N-W 
937, 169 Wis. 171, 6 A.L.R. 628. 

66. Ark.—St. Louis, etc., R. Co. v. 
Blythe, 126 S.W. 386, 94 Ark. 153, 
29 L.R.A.,N.S, 299. 

10 C.J. p 653 note 79. 

Exhibition and surrender of tickets 
generally see infra §§ 609-613. 

Requiring ticket or permit on freight 
train see infra § 606. 

67- Mo.—^Bolles v. Kansas City 
Southern R. Co, 115 S.W. 459. 
134 Mo.App. 696. 

10 C J. p 653 note 80. 

Right to require fare generally see 
infra § 579. 

68. Tenn—^Memphis, etc., R. Co. v- 
Benson, 4 S W. 5, 85 Term. 627, 4 
Am.S.R. 776. 

10 C.J. p 653 note 81. 


68- Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W. 2d 356, 
240 Ky. 1. 

70- Wis—Bass V. Chicago, etc, R 
Co. 36 Wis 450. 17 Am.R. 495 

10 CJ. p 653 note 83—p 654 note 86 

71- Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W 2d 356, 
240 Ky. 1. 

10 C.J. p 653 note 84. 

"Por the obvious reason that if 
this question should be left to the 
jury, on the trial, one jury might 
hold such rule was reasonable and 
another might hold the same rule or 
regulation was imreasonable. Thus, 
its uniformity and permanency, the 
essential qualities of every regula¬ 
tion, would be destroyed.*'—Brum¬ 
field V. Consolidated Coach Corpora¬ 
tion, 40 S.W2d 356, 362, 240 Ky. 1 

72- XJ.S.—Ohage v. Northern Pac. R 
Co, Mmn, 200 F. 128, 118 C.CA. 
302. 

10 C.J. p 654 note 85. 

73. U S —Southern R. Co v Camp¬ 
bell, 36 S.Ct 33, 239 US. 99. 102, 
60 LEd. 165, affirming 77 S.E 745, 
94 SC. 95. 

10 C.J p 654 note 87. 

Jurisdiction of interstate commerce 
commission m general see C.J.S 
title Commerce § 142. 
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74w Ky—Sturgill v. Chesapeake & O. 
R Co, 11 S.W 2d 983, 227 Ky. 44— 
Chiles V Chesapeake, etc., Ry. Co, 
101 SW 386, 125 Ky 299, 30 Ky 
L. 1332. 11 LRA.,NS, 268. 

10 C J. p 654 note 89. 

Need not notify each paasienger 
Notice of existence and operation 
of reasonable rule oi regulation of 
carrier need not be brought to ac¬ 
tual knowledge of each person pur¬ 
chasing ticket. 

Ky. — Brumfield v. Consolidated 
Coach Corporation, 40 SW.2d 356, 
240 Ky 1 

N T —Barker v. Central Park, etc, 
R. Co, 45 N.E 550. 151 N.T. 237, 
56 Am S.R 626, 35 L.R A. 489. 

10 C.J p 654 note 89 [a]. 

75. Ind—^Union Traction Co of In¬ 
diana V. Smith, 123 NE. 4, 70 Ind, 
App. 40 

Ky — Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky 1 

10 C.J p 654 note 90 
The test to be applied *‘is the fact 
they [regulations] are generally 
known to the public and are reason¬ 
able and permanent, not the manner 
in which they were adopted and 
made known to the public.*’—Brum¬ 
field V Consolidated Coach Corpora¬ 
tion, 40 S.W.2d 356, 364, 240 Ky. 1. 
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and if it is generally well known, it is not neces¬ 
sary that it be formally adopted and published by 
wanting or in print it may grow out of custom 
and usage.^^ 

The distinction has been made that rules which 
cover special cases may properly be brought to the 
knowledge of the traveling public by notice of pub¬ 
lication, but that a rule and notice which is in¬ 
tended to apply to all passengers and to affect all 
travel and every individual who applies for passage 
stands on a different basis and requires more direct 
notice,^® and it has been held that a notice which 
is intended to apply to the entire public should be 
such as to leave no doubt but that it reaches all 
who are to be affected by it.^® 

Rides relating to the method in which employees 
shall conduct the business of the carrier, and regu¬ 
lating their authority, are not supposed to be 
known to the public, and a passenger is not charged 
with notice thereof, unless they are brought home 
to him;®® and before such rules can be enforced 
against a passenger reasonable notice thereof must 
be given to him 

§ 573. Obedience to, and Enforcement of. 
Regulations 

Passengers are bound to obey all reasonable rules 
and regulations of the carrier of which they have actual 

Bnlletixi ann-onitcing state law lield 
not regulation 

A bulletin issued by a earner en¬ 
gaged in both intra-state and inter¬ 
state carriage of passengers, an¬ 
nouncing the enactment of a state 
statute requiring the segregation of 
races, declaring the statute applied 
only to intra-state passengers and 
requiring its enforcement on trains 
which carry passengers to which the 
law does apply, was not by its terms 
a valid regulation for the segrega¬ 
tion of interstate passengers accord¬ 
ing to race—Washington, B & A, 

Electric R. Co. v. Waller. 289 F. 598, 

53 AppDC. 200, 30 ALR. 50. 

76. Ky —^Brumfield v. Consolidated 

Coach Corporation, 40 SW.2d 356, 

2t0 Ky 1. 

In absence of statute to contxazy, 
rules and regulations of carrier may 
exist and bind both earner and 
passengers, without being promul¬ 
gated in writmg or in prmt.—Brum¬ 
field V. Consolidated Coach Corpora¬ 
tion, 40 S.W2d 356, 240 Ky. 1. 

77- Ky.—^Brumfield v. Consolidated 

Coach Corporation, supra. 

As to receiimig and imlo''^i'n£r pas¬ 
sengers 

A carrier may by custom establish 
a rule to receive and unload pas¬ 
sengers at any convenient pomt be¬ 
tween the termim of its route Tnam- 


or constructive knowledge, and it is within the power 
of the carrier to enforce such rules and regulations. 

Passengers are bound to obey all reasonable rules 
and regulations prescribed by the carrier, of which 
they have knowledge or are charged with knowl¬ 
edge,®- provided the carrier has afforded them rea¬ 
sonable facilities for doing so.®® 

Enforcement. A person purchasing and receiv- 
Mig a ticket impliedly consents to the enforcement 
of all existing permanent, reasonable rules, cus¬ 
toms and usages of the carrier known to the pub¬ 
lic, regulating the receiving, loading, transporting, 
and discharging of passengers;®^ and it is within 
the power, as well as the duty, of the carrier, 
through its proper employees, to enforce the ob¬ 
servance, of such rules and regulations,®® notwith¬ 
standing the previous existence of a contrary cus¬ 
tom;®® but such enforcement must be done in a 
reasonable manner, and so as not to inflict unnec¬ 
essary injury or inconvenience on passengers®^ 

§ 574. Waiver or Abrogation of Regulations 

A carrier’s rules and regulations may be waived or 
abrogated, as by their habitual violation with the car¬ 
rier's knowledge 

The rules and reg^ations of a carrier may be 
waived or abrogated, as by their habitual violation, 
with the consent or knowledge, actual or constnic- 

81. N.Y.—^Hickman v. International 
Ry. Ck)., 160 N.Y.S. 994, 97 Misc, 
53, reversed on other grrounds 164 
2Sr.Y.S. 1095 
10 CJ p 655 note 95. 

82- Ky—Casteel v. American Air¬ 
ways. 88 SW.2d 976, 261 Ky. 818. 
10 C J. p 655 note 96 
Disobedience of rules as: 

Contributory neg:lig^ence see infra 
§ 779- 

Grounds for ejection see infra § 
819. 

V. St Louis, etc , 
R. Co., 130 SW 130, 149 MoApp. 
134. 

10 C J. p 655 note 97. 

84- Ky —Brumfield v. Consolidated 
Coach Corporation. 40 S.W-2d 356, 
240 Ky. 1 

85i. Ala.—^Birmmgrham Electric Co. 

V. Jones. 176 So. 203 
Wis.—Campbell v. Milwaukee Elec¬ 
tric Ry. & Ligrht Co., 170 NW. 937, 
169 Wis. 171. 6 A.LR. 628. 

10 C J. p 655 note 98. 

86i Ark —Hobbs v. Texas, etc, R. 
Co.. 5 S.W. 586. 49 Ark. 357. 

87- Ala.—Birmingrham, R. etc, Co. 
V. McDonougrb, 44 So. 960, 153 Ala. 
122, 127 Am.S.R. 18, 13 L.R.A., 
]Sr.S., 445. 

10 C.J. p 655 note 99. 


festly for the accommodation of its 
passengrers, as well as to promote 
its business. So doingr is a valuable 
privilegre to the prospective passen- 
ger and an advantage of tremendous 
value to the carrier.—Brumfield v 
Consolidated Coadbi Corporation, 40 
S W 2d 356, 240 Ky. 1. 

78. Tenn—^Louisville, etc, R. Co. v. 
Turner, 47 S.W. 223, 100 Tenn. 213, 
43 L.RA. 140. 

79- Ind.—Hmon Traction Co. of In¬ 
diana V. Smith, 123 N.E. 4, 70 Ind. 
App. 40. 

Tenn—Louisville, etc., R. Co. v. Tur¬ 
ner. 47 S.W. 223, 100 Tenn. 213, 
43 L.RA. 140. 

80L DC.—Washingfton, B. & A. Elec¬ 
tric !R. Co. V. Waller, 289 F. 598, 
53 AppD.C 200, 30 ALR. 50 
Tex.—Chicago, R. I & G. Ry. Co. v. 
Carroll. 193 S.W. 1068, 108 Tex. 
378 

10 C.J. p 655 note 94. 

Oral iustmctioiis by a carrier to 
Its conductors to segrreg;ate inter¬ 
state passengers by races is not a 
valid regulation, bmding on the pas¬ 
sengers, since knowledge of such 
regulation should be brought home 
to the passenger, at least construc¬ 
tively, before he enters the car.— 
Washmgton, B. & A. Electric R. Co. 
V Waller, 289 P. 598, 53 App DC 
200, 30 AXuR. 50. 


88- Mo —Cathey 
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tive, of the carrier,** A railroad company, how¬ 
ever, cannot waive a compliance with its regulations 
by way of discrimination; but, if the regulation is 
waived for one person, it is waived as to all under 
like conditions*® 

§ 575. As to Use of Carrier’s Premises 

A common carrier of passengers may make reason¬ 
able rules and regulations for the use by others of ^its 
station grounds and other premises, consistent with the 
purposes for which they were created. 

The station grounds or premises of a common 
carrier, such as a railroad company, must be de¬ 
voted primarily to public use to the extent neces¬ 
sary for the public objects intended to be accom¬ 
plished by the carrier,®® and they cannot be used, 
without the carrier's consent, by taxicab men or 
others to solicit or carry on their business,®^ Ac¬ 
cordingly, a common carrier of passengers, such as 
a railroad company, may make reasonable rules 
and regulations for the use of its stations and oth¬ 


er premises, consistent with the purposes for which 
it was created and not inconsistent with legally es¬ 
tablished regulations ;®2 and the power which the 
company has to regulate its station buildings it may 
delegate to suitable officers.®* It may exclude from 
its station grounds those who go there not to trans¬ 
act business with the railroad company, but from 
curiosity or to transact their private business with 
passengers or third persons,®^ particularly when 
they are dishonest and troublesome,®® and when 
such persons come on its station grounds in viola¬ 
tion of such prohibition it may remove them, using 
no unnecessary force, as announced infra § 819 a 
common carrier may exclude from its vehicles and 
premises persons selling lunches to passengers,®* 
and hotel runners soliciting patronage for their ho- 
tds-®^ It may also exclude from its station grounds 
hackmen soliciting the carriage of passengers to 
and from stations,®* and for this purpose may ob¬ 
tain an injunction to prevent such persons from en¬ 
tering on its premises;®® or it may allow all hack- 


88. Pa—Brake v. Pennsylvania R ’ 
Co., 20 A 994, 137 Pa. 352, 21 Am. 
SR. 883 

10 C.J. p 655 note 1, p 656 note 2. 

Xa the absence of knowledge by 
the carrier there is no waiver—An¬ 
derson V. Union Traction Co., 7 Pa. 
Dist. 41. 

8a. Pa.—Coleman v. Pennsylvania 
R. Co., 89 A. 87, 242 Pa. 304, 50 
L.RA.,NS, 432. 

aa Mo—Canary Taxicab Co. v-| 
Terminal Ry. Ass'n of St- Louis, 
294 S.W. 88, 316 Mo. 709 

91- U.S—^Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co, Ky, 48 S. 
Ct- 404, 276 U.S. 518. 72 L.Bd. 681. 
67 A-LuR. 426, affirming:, C.C.A., 15 
F.2d 509, certiorari granted 47 S. 
Ct. 472. 273 U.S. 690, 71 L..Ed. 842 
—^Delaware. L & W R. Co. v. 
Town of Momstown, N.J, 48 S.Ct. 
276. 276 U.S. 182. 72 L.Ed. 523. 
56 A-L-R. 756, reversing, C C A,, 14 
F.2d 257, certiorari granted 47 S. 
Ct. 335. 273 US. 686. 71 L.Ed. 840. 

98. Or. — Baggage & Omnibus 
Transfer Co v. City of Portland, 
164 P. 570, 84 Or. 343, 1..R.A. 
1917F 1080. 

10 C.J. p 656 note 4. 

Baggage f acUitiles 

Since railroad companies are re¬ 
sponsible for baggage, they may rea¬ 
sonably regulate use of stations and 
other matters concerning dispatch of 
business for that purpose.—^Baggage 
& Omnibus Transfer Co. v. City of 
Portland, 164 P. 570, 84 Or. 343, L. 
RA1917F 1080 
Municipal regulation of 

and hotel runners at depots see C. 
J S. title Municipal Corporations § 


266, also 43 CLJ. p 380 note 89- 
p 381 note 10. 

98. Mass.—Com v. Power, 7 Mete. 
596. 41 Am-B. 465. 

94. U.S.—Jencks v. Coleman C C. 

R. 1, 13 F.Cas.No.7.258, 2 Sumn. 

221 . 

Ga—^Fluker v Georg:ia R, etc., Co. 
8 SE. 529. 81 Ga. 461. 12 Am.S.R. 
328. 2 L.R.A. 843 

Iowa.—Johnson v Chicago, etc., R 
Co, 50 N.W 543. 51 Iowa 25. 

95. Okl.—Chicago, etc., R Co. v. 
Armstrong, 120 P. 952, 30 Okl. 134. 
39 L.RA.NS., 126, AnnCas.l913B 
1343. 

10 C.J. p 656 note 7. 

96. Ga —Fluker v. Georgria R, etc., 
Co, 8 S.E. 529. 81 Ga. 461. 12 Am. 

S. R. 328. 2 L.ILA. 843. 

10 C J. p 656 note 9. 

97- Ark.—St. Louis, etc., R. Co. v 
Osborn, 55 S.W. 142, 67 Ark. 399— 
Landngan v. State, 31 Ark. 50, 
25 Am.R. 547. 

Mass.—Commonwealth v. Power, 7 
Mete 596, 41 Am B 465. 

98. U.S—Belaware, L. & W. R. Co. 
V Town of Momstown, N J., 48 
S.Ct. 276, 276 U.S. 182, 72 LEd. 
523, 56 ALR. 756, reversing, C.C 
A., 14 F.2d 257, certiorari granted 
47 S.Ct 335. 273 U.S. 686. 71 L, 
Ed. 840. 

Mo.—Canary Taxu^b Co. v. Termi¬ 
nal Ry. Ass'n of St. Louis. 294 
S.W. 88. 316 Mo. 709. 

10 C.J. p 656 note 11, 

99- Ark —^Missouri Pac R. Co. v 
Hobbs, 13 S.W 2d 610, 178 Ark. 
1146. 

Conn—Mew York, etc, R. Co. v. 
Scovill, 41 A 246, 71 Conn. 136, 71 
Am-S-R. 159. 42 LRJL 157. 
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Mass.—^Boston, etc, R. Co. v. Sulli¬ 
van, 58 NE. 689, 177 Mass. 230, 83 
Am.SR. 275. 

Tex—Clisbee v. Chicago, R. I & G 
Ry Co , Civ.App, 230 S W. 235. 

10 C.J. p 656 note 12 

Oroimds for injimctioii held suffU 
dent 

Where hackmen, who had been 
permitted to enter station grounds 
to solicit passengers and baggage, 
continued to trespass on such 
grounds after notice to cease, for 
the reason that the company had 
sold the exclusive privilege to an¬ 
other, and such trespassing hack- 
men did not deny plaintifTs title to 
the property or claim any right of 
way over the same, the company 
was entitled to an injunction re¬ 
straining the contmuance of such 
trespasses, smee resort to an action 
at law would occasion a multiplicity 
of suits, every trespass constituting 
a new cause of action—Boston, etc, 
R. Co V. Sullivan. 58 NE. 689, 177 
Mass. 230, 83 Am S R. 275 

Complaint hdd sufficieiLt 

(1) A complaint, alleging that de¬ 
fendant was trespassmg daily on 
plaintiff railroad company’s station, 
platform, and right of way to sell 
sandwiches and other foods to pas¬ 
sengers on, or alightmg from, its 
trams, in disregard of notices to 
keep off, thereby so annoying and 
harrassmg plaintiff in the conduct 
of Its business as to amount to a 
nuisance, that foods sold by him 
are wrapped in papers and thrown 
on the grounds, making it dangerous 
for passengers, and causing extra 
expense m keeping the grounds 
clean, that defendant is wholly m- 
solvent, and that plaintiff has no 
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men the same privileges and facilities at its depot 
on their paying the company a certain compensa¬ 
tion.^ However, the company has no power to ex¬ 
clude from its station grounds persons desiring to 
transact business with it as a common carrier,^ and 
cannot unreasonably prohibit a passenger from hav¬ 
ing his carnage, whether owned hy him or hired 
for the purpose, enter the station grounds to de¬ 
posit, or to take away, him or his baggage, as ex¬ 
plained infra § 576. 

Ferry grounds. Although public patronage of 
busses as a means of reaching a ferry causes over¬ 
congestion of the ferry terminal grounds, the ferry 
company cannot, consistently with its public duty, 
exclude all busses from such grounds while admit¬ 
ting all other conveyances, public or pnvate, al¬ 
though not protected by any contractual rights.^ 

§ 576. Exclusive Privileges 

A common carrier of passengers, such as a railroad 
company, by the weight of authority, may grant to a 
particular person or company the exclusive privilege of 
using its premises to solicit the patronage of passengers, 
for the carriage of themselves or their baggage, so long 
as reasonable accommodations are afforded to the general 
public for going on and leaving the station premises. 

By the weight of authority, even where a statute 
expressly requires railroad companies to give all 
persons equal facilities for the use of their depots, 

complete, adequate remedy at law, 
and bring^s the action to avoid a 
multiplicity of suits, is sufficient to 
authorize an injunction.—Missouri 
Pac. R. Co. V. Hobbs, 13 S.W.2d 
610, ITS Ark. 1146. 

<2) A complamt for an injunction 
by a railroad company against one 
who has violated its rules m commg| 
on its grounds to solicit business is 
sufficient where it alleges that the 
company has been damaged thereby, 
without setting out the evidence to 
show the elements of such damag¬ 
es, if facts are set forth which 
show that the damage might be 
great, on account of the obstruction 
of the company’s business —New 
York, etc., R Co. v Scovill, 41 A. 

246, 71 Conn. 136, 71 Am.S.R. 159, 42 
L.RA. 157. 

1- N.Y —^New York Cent, etc., R. 

Co. V Sheeley, 27 N.Y S. 185. 

10 C.J. p 657 note 13. 

a. Mass—Old Colony R. Co. v. 

Tripp, 17 NE. 89, 147 Mass. 35. 

9 Am S R. 661. 

Tenn—Summitt v. State, 8 Liea 413, 

41 Am.R. 637. 

Vt—^Harris v. Stevens, 31 Vt. 79, 

73 Am.I>. 337. 

3. N.J.—Philadelphia & Camden 

Ferry Co. v Johnson, 121 A. 900, 

94 N.J.Eq. 296. 


such a company, as owner of its stations and sta¬ 
tion grounds, has pow'er to grant to individuals ex¬ 
clusive privileges to transact business of a particu¬ 
lar kind with persons resorting to its stations,"^ 
such as the exclusive privilege of selling lunches, or 
of soliciting orders for the sale of lunches, to pas- 
sengers,5 or of entering on the cars or other vehi¬ 
cles to solicit the carriage of passengers or bag¬ 
gage,® since such a statute applies only to persons 
having contractual relations w’ith the carrier, and 
does not forbid the granting of exclusive privileges 
to persons to solicit patronage within the depot and 
on the trains of a common carrier,^ nor require it 
to allow all hack drivers alike to use its premises 
as a standing ground to solicit business at its depot 
when they have no contract with a passenger.® 

A common carrier of passengers, such as a rail¬ 
road or terminal company, may, in the absence of 
constitutional or statutory provisions to the con¬ 
trary, grant to one person the exclusive right of 
coming on its cars and station grounds to solicit 
from passengers the carriage of themselves and 
their baggage from the station, and may exclude 
others from coming on the grounds for such so¬ 
liciting, so long as reasonable accommodations are 
afforded to the public in general for reaching and 
leaving the station,® and provided such an arrange¬ 
ment is not unnecessary, unreasonable, or arbi- 

hearmg' denied 193 P. 899, 108 
Kan. 6, 15 A.L..R. 333. 

10 C.J. p 657 note 20. 

7. Or .—Baggage & Omnibus Trans¬ 
fer Co. V. City of Portland, 164 P. 
570, 84 Or. 343, L..R.A.1917F 1080. 
10 C.J.^p 657 note 21. 

8: N.Y—^Brown v. New York Cent., 
etc.. R Co., 27 N.Y.S. 69. 75 Hun 
355, appeal dismissed 46 N.E1 1145, 
151 N.Y. 674. 

9. IJ S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., Ky., 48 
set. 404, 276 ITS. 518. 72 L.Ed. 
681, 57 A.L.R. 426, affirming:, C.C. 
A., 15 F 2d 509, certiorari g^ranted 
47 S.Ct 472, 273 U.S 690, 71 HEd. 
842—Delaware, L. & W. R. Co. v- 
Town of Morristown, N. J., 48 S. 
Ct- 276. 276 ITS. 182. 72 LuEd. 523. 
56 A.L R. 756, reversing:, C.C.A., 
14 P 2d 257, certiorari g:ranted 47 
S.Ct. 335, 273 U.S. 686, 71 HEd, 
840—Ska?g:s V. Kansans City Ter¬ 
minal Ry. Co., D.C.MO., 233 F. 827. 
Ala.—^Wrig:ht v. City of Anniston, 
154 So. 597, 26 Ala.App. 109, cer¬ 
tiorari demed 154 So 599, 228 Ala. 
554. 

Iowa.—^Red Top Cab Co. v. McGlash- 
ingr, 213 N.W. 791, 204 Iowa 791. 
Kan- —^Missouri Pac. R. Co v. Koh¬ 
ler. 193 P. 323. 107 Kan. 673, re¬ 
hearing: denied 193 P. 899. 108 Kan. 


4k —Old Colony R. Co. v 

Tripp, 17 N.E. 89. 147 Mass. 35, 9 
Am.S.R. 661. 

10 C.J. p 657 note 18. 

A terwii-ns’i company, in the man- 
ag:ement and control of its property 
in matters unconnected with, and be¬ 
yond the scope of, its duties as a 
common carrier and not affecting* its 
duties as such, may. as an incident 
to its ownership, gnrant to some con¬ 
cessions which it denies to others, 
provided it acts in good faith and 
its actions in that respect are con¬ 
sistent with the proper performance | 
of its duties as a common earner — 
State ex reL Postal Telegraph Cable 
Co. V. Wells, 118 So. 731, 96 Fla. 591, 
60 A.IjR. 1072. 

SeUing newspapers 

Railroad can forbid vending of 
newspapers in its subway trains and 
stations by others than those hav¬ 
ing concessions to do so.—^People v. 
Goldstein, 268 N.YS. 50, 150 Misc. 
101 . 

5. Ga.—Fluker v. Georgia R. etc., 
Co, 8 SE 529, 81 Ga. 461. 12 Am. 
SR. 328, 2 LRA- 843. 

16. Ga.—^Hart v. Atlanta Terminal 
Co.. 58 S.E. 452. 128 Ga. 754. 
Elan.—^Missouri Pac. R. Co. v. Koh¬ 
ler, 193 P. 323, 107 Kan. 673, re- 
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6, 15 A.L.R. 333—Mader ▼- City 
of Topeka, ISO P. »69. 106 Kan. 
S67. 15 AL.R 340. 

Mo —Red Top Taxicab Co- v. Ter¬ 
minal R. -Vss'n of St. Louis, 15 S. 
W2d 758, 322 Mo 463—McFall v. 
Terminal R Ass’n of St. Louis, 
Mo, 10 S.TTSd 1119—Columbia 
Cab Co. V. Terminal R. Ass'n ot 
St Louis. Mo, 19 SW2d 1118—| 
Canary Taxicab Co v. Terminal j 
Ry Ass’n of St, Louis, 294 S W. 
SS, 316 Mo. 709. | 

X.J —^Thompson’s Express & Storage 1 
Co. V. Mount. Ill A 173, 91 N J. 
Eq. 497, 15 A-L R. 351. 

Ohio —Snyder v. Union Depot Co, 
19 Ohio CirCt. 368, 10 Ohio Cir. 
Dec. 645, reversing 9 Ohio S. & 
C. PLDec. 63. 7 Ohio M.P. 64. 

Or.—^Baggage & Omnibus Transfer 
Co V. City of Portland, 164 P. 570, 
84 Or. 343. LRA.1917P 1080. 

Pa.—^Lehigh Valley R. Co. v. Gra¬ 
ham. 64 Pa.Super. 437. 

Utah—Kenyon Hotel Co. v. Oregon 
Short Line R. Co.. 220 P. 382, 62 
Utah 364. 

TV.Va.—Rose v. Public Service Com¬ 
mission. 83 S.E. 85, 75 W.Va. 1, 
L.R A1915B 358, Ann.Cas.l918A 

700. 

10 C J. p 657 note 23. 

This mle^ stated in Corpus Jhxls 

(1) Has received judicial approval 
as the majority rule. 

Iowa—^Red Top Cab Co. v. McGlash- 
ing. 213 ISr.W. 791. 793, 204 Iowa 
791. 

Kan.—Missouri Pac. R. Co. v. Koh¬ 
ler, 193 P. 323. 326, 107 Kan, 673, 
rehearing denied 193 P. 899, 108 
Kan. 6. 15 A.L.R. 333. 

(2) Is cited generally In State v. 
Jacksonville Terminal Co., Pla., 106 
So. 576, 586. 

"The decided weight of authority 
particularly reflected in the more re¬ 
cent and seemingly better reasoned 
decisions, including those of the Su¬ 
preme Court of the United States, is 
to the effect that a railroad com¬ 
pany, as long as it thereby affords 
reasonable accommodation to the 
public and violates no constitutional 
or statutory provision, may grant 
such exclusive privilege to one com¬ 
pany or person.”—Canary Taxicab 
Co. V. Terminal Ry. Ass'n of St. 
Louis. 294 S.W. 88, 90, 316 Mo. 709. 

T*—"ou for mle 

'‘For all purposes, except as inimi¬ 
cal to Its pubbc duties, the property 
of a railroad company is its own as 
fully and absolutely as is the prop¬ 
erty of private owners. . . . 

There is no reason why a railroad 
company should be denied the right 
to contract with whomsoever it 
chooses for the private use of its 
premises when such use will not 
conflict with the performance of its 
public duties. The utilization by 
carriers of all legitimate sources of 


income from the use of their prop¬ 
erty IS a matter in which the public 
has an interest. Without doubt, the 
comx>anies might have excluded all 
cabs from their premises. There is 
no discrimination against passen¬ 
gers, for all are admitted to the 
premises on equal terms from the 
same points, save that access to the 
platform opposite the cab stand and 
access from the platform to other 
cabs may be wholly or partly ob¬ 
structed by plaintiff's cabs.”—^Red 
Top Cab Co. V. McGlashing, Iowa, 
213 N.W. 791. 792. 

“Xa fhe courts of the TTnited States 
. - . the rule is . . . well set¬ 

tled that, when not unnecessary, un¬ 
reasonable, or arbitrary, a railroad 
may make arrangements, including 
the granting of special privileges to 
a single concern, to supply passen¬ 
gers arriving at its terminals with 
hacks and cabs, and it is not bound, 
at least in the absence of state leg¬ 
islation requiring it to do so, to 
accord similar privileges to other 
persons, even though they be li¬ 
censed hackmen ”—^Black & White 
Taxicab & Transfer Co. v. Brown & 
Tellow Taxicab & Transfer Co, C 
CAKy., 15 P2d 509, 513, certiorari 
granted 47 S Ct. 472, 273 U.S 690, 71 
LEd. 842, affirmed 48 S Ct. 404. 276 

U. S. 518, 72 LEd. 681, 57 A-LR. 426 

One of the leading, and one of 
the most instmctive, cases respect¬ 
ing the duty of common carriers in 
this regard, is the case of Donovan 

V. Pennsylvania Co., Ill, 26 S.Ct. 91, 
199 U.S. 279, 50 LEd 192.—Kenyon 
Hotel Co. V- Oregon Short Lme R. 
Co., 220 P. 382, 384, 62 Utah 364. 

Ihjimction. 

(1) Where plaintiff transfer com¬ 
pany had a contract with railway 
company not expirmg until March 4, 
giving it exclusive right to solicit 
business on depot premises, a con¬ 
tract granting such right to defend¬ 
ant could not become effective until 
March 4, and on February 4 plain¬ 
tiff was entitled to enjoin defendant 
temporarily from mterfering with 
its business.—Kansas City S. & G 
Terminal Co. v. Intemrban Motor 
Transp. Co, 95 So. 258, 152 La. 1093 

(2) Where railroad company had 
granted taxicab company exclusive 
right to transport passengers’ bag¬ 
gage, competitive company was 
properly enjoined from gomg within 
depot or on grounds for soliciting 
business—^Blac^ & White Taxicab & 
Transfer Co v. Brown & Yellow 
Taxicab & Transfer Co. CCAKy, 
15 F2d 509, certiorari granted 47 S 
Ct. 472, 273 U.S. 690, 71 L.Ed 842, 
affirmed 48 SCt 404, 276 US. 518. 72 
LuEd 681. 57 ALR 426. 

(3) In a suit to determine the 
railroad’s right to grant exclusive 
rights, it was held that plaintiff 
cab company was only entitled to 
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have the city’s petition for inter¬ 
vention dismissed—^Red Top Cab Co. 
V. McGlashing. 213 NW. 791, 204 
Iowa 791- 

(4) Where a terminal company 
owning a union depot and a transfer 
company, engaged in the business of 
transporting passengers and baggage 
for hire, sued a second transfer com¬ 
pany to restrain it from soliciting 
busmess on the depot premises, the 
question whether the terminal com¬ 
pany has granted the other plamtiff 
the right to occupy any part of the 
depot premises does not concern 
defendant, as the terminal company 
has primarily the right to control 
the premises, and such right in ei¬ 
ther plaintiff IS fatal to defendant. 
—Kansas City, S & G. Terminal Co 
V. Interurban Motor Transp. Co, 95 
So. 258. 152 La. 1093. 

Ordi«sim#ies 

(1) An ordinance attempting to 
establish hack stands and provide 
other regulations relating thereto 
does not affect the right of a rail¬ 
road company to grant exclusive 
privilege to one company to solicit 
transfer of passengers and baggage 
upon its own g^rounds where the 
city’s authority under the statute 
could extend no further than to its 
streets and public ways and to regu¬ 
lations, if any necessary, tending to 
afford travelers with sufficient ac¬ 
commodation, there being no claim 
of any insufficiency m this case.— 
Clishee v. Chicago, R I. & G Ry. 
Co, TexCiv.App., 230 S.W. 235, er¬ 
ror refused 

(2) An ordinance of a city prohib¬ 
iting railroads from granting exclu¬ 
sive privileges of handling baggage 
IS invalid where such power is not 
vested m the city by its charter.— 
Baggage & Omnibus Transfer Co v 
City of Portland, 164 P. 570, 84 Or. 
343, L R A-1917F 1080. 

Police officers caxinot interfere 

In the absence of statutory au¬ 
thority a city cannot authorize po¬ 
lice officers to interfere with an 
exclusive privilege granted by a 
railway company to a firm of cab 
and baggagemen to stand its vehi¬ 
cles on a portion of the property 
owned by the railway company, 
when the space so granted is not re¬ 
quired for the necessary and con¬ 
venient use of the public having 
business with the railway company. 
—^Missouri Pac. R. Co v, Kohler, 
193 F. 323. 107 Kan. 673, rehearing 
demed 193 P. 899, 108 Kan. 6. 15 
ALR. 333 

Jobentsil of porfcioiL of baggage room 

A railroad company may rent a 
portion of its baggage room to an¬ 
other and concede to him the priv¬ 
ileges necessarily incident to the 
use thereof, provided that by so do- 
mg it does not mterfere with the 
exercise by any other person of any 
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trary;^® and this rule applies althoug^h the person 
to whom the exclusive privilege has been granted 
is not a duly licensed hackman, in accordance with 
a municipal ordinance,^^ This rule, however, does 
not prevent others from enttring to deliver or re¬ 
ceive passengers or baggage on an order or con¬ 
tract nor does it apply to portions of streets 
over which the company has no private right of 
ownership or exclusive control.^^ 

This rule, giving a railroad company the right 


to grant such exclusive privileges, is subject only 
to regulation by the state in the interest of the pub¬ 
lic as to the service to be furnished,!^ and is not a 
monopoly in the odious sense of the word, and does 
not involve an improper use b\’ tht railroad com¬ 
pany of Its property;^® nor is it invalid as against 
public policy or as an illegal discrimination.^® 
Minority rule. According to some authorities, 
however, a railroad company' has no right to grant 
to one hackman the exclusive privilege of entering 


Tight which he may lawfully de¬ 
mand of the company as a common 
carrier.—^Hart v. Atlanta Terminal 
Co. 58 S.E 452. 128 Ga. 754—^10 CJ. 
p €57 note 23 [g] 
irndeT charter powers 

A railroad company may grant ex¬ 
clusive privileges at one of its sta¬ 
tions to a transfer company where 
its charter empowers it to make all 
such regulations, rules, and by-laws 
as are necessary for the government 
of the corporation, or for effecting 
the object for which it was created, 
provided they are not repugnant to 
the laws and constitution of the 
United States—^Black & White Tax¬ 
icab & Transfer Co v Brown & 
Tellow Taxicab & Transfer Co, Ky, 
48 set. 404, 276 U.S 518, 72 L. Ed 
681. 57 AL.R. 426, affirming. CCA., 
15 F.2d 509. certiorari granted 47 S. 
Ct 472, 273 US. 690, 71 LEd, 842 
10- U.S.—Donovan v. Pennsylvania 
Co., Ill.. 26 S.Ct 91. 199 US. 279, 
50 li.Ed. 192—^Black & White Taxi¬ 
cab & Transfer Co. v. Brown & 
Yellow Taxicab & Transfer Co, 
CC.AKy., 15 F.2d 509, certiorari 
granted 47 S CL 472, 273 U.S. 690. 
71 LEd. 842, affirmed 48 S.Ct. 404, 
276 U.S. 518, 72 LEd. 681. 57 A, 
L R. 426.. 

IL Mass.—^Boston, etc, R Co. v 
Sullivan, 58 N.E 689, 177 Mass 
230, 83 Am.S R. 275. 

10 C.J p 658 note 24. 

12. U.S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co, Ky., 48 S 
CL 404, 276 US. 518, 72 LEd 
681, 57 A L.R 426. affirming. C C 
A, 15 P2d 509, certiorari granted 
47 set 472, 273 U.S. 690. 71 LEd 
S42 

Tex—Clisbee v Chicago, R. L & G 
Ry. Co, Civ.App., 230 S.W. 235, er¬ 
ror refused. 

10 C.J. p 658 note 25. 

13- Ark.—^Austeel v Bridges, 31 S. 
W.2d 958, 182 Ark. 518. 

Under an ordi'nai>«'-e providing for 
the closixig of portions of certain 
streets and granting such portions 
to a railroad for a depot and other 
railroad purposes, the railroad com¬ 
pany acquires no private right of 
ownership and no exclusive control 
over the streets which could be 

13C.J.S.—69 


farmed out to taxicab companies 
even if permissible under the law to 
make an exclusive contract with re¬ 
spect thereto—Austeel v Budges, 
31 STr.2d 958. 182 Ark. 518. 

Vacated alley 

A taxi company and a city have 
no property rights in a cab stand lo¬ 
cated m a vacated alley, and leased 
by a railroad company to a rival 
company, where an ordinance con¬ 
veyed the alley to the railroad and 
it has complied with the provisions 
of the conveyance —Red Top Cab 
Co. V McGlashmg, 213 NW. 791, 204 
Iowa 791. 

14- Utah—Oregon Short Line R. 
Co. V Davidson. 94 P. 10, 33 Utah 
370, 16 LILA,NS., 777, 14 Ann 
Cas. 489 

Constitutioiial x^Llction 

(1) A constitutional provision that 
no railroad company shall make any 
exclusive or preferential arrange¬ 
ment for the conduct of any busi¬ 
ness as a common carrier does not 
prevent its granting exclusive privi¬ 
leges to a transfer company at its 
stations—^Black & White Taxicab & 
Transfer Co v Brown & Yellow 
Taxicab & Transfer Co., Ky., 48 S 
CL 404, 276 U.S 518, 72 L.Ed 681, 
57 A L.R. 426, affirming, C.C.A., 15 
F2d 509, certiorari granted 47 SCt 
472. 273 U.S 690, 71 LEd. 842. 

(2) A constitutional provision pro¬ 
hibiting passing of laws grrantmg 
exclusive privileges does not pro¬ 
hibit carrier’s power to grant exclu¬ 
sive rights to a transfer company, 
since it applies only to the enact¬ 
ment of laws.—^Baggage Omnibus 
Transfer Co. v. City of Portland, 
164 P. 570, 84 Or. 343, LRJL1917F 
1080. 

Police power 

The advantage gained by sranting 
exclusive privileges to a transfer 
company to solicit passenger’s bag¬ 
gage is subordinate to a reasonable 
exercise of i>olice power —^Baggage 
& Omnibus Transfer Co. v. City of 
Portland. 164 P. 570, 84 Or. 343, L. 
ILA1917P 1080. 

15. U.S.—Donovan v. Pennsylvania 
Co., Ill. 26 S.CL 91. 199 U.S 279, 
50 LEd. 192—Black & White Tax¬ 
icab & Transfer Co v. Brown & 
Yellow Taxicab & Transfer Co, 
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CCAKy, 15 P2d 500, 513. ceiv 
tioran granted 47 S CL 472. 273 
US 690. 71 L.Ed. 842. affirmed 48 
SCt. 404. 276 U.S 518. 72 L3B3d 
681, 57 A.L R. 426 

N J —^Thompson’s Express & Stor- 
age Co V. Whitemore, 102 A. 692, 
SS NJEq. 535 

Tex—Clisbee v Chicago, R. I & G. 
Ry. Co, CivApp., 230 SW 235. 

16i. U S.—^Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co, Ky.. 48 S. 
CL 404, 276' U.S 518, 72 L Ed 
681. 57 ALR 426. affirming, C.C- 
A, 15 F 2d 509 certioiari granted 
47 S.CL 472, 273 U S 690, 71 L.Ed- 
842 

Mo.—Canary Taxicab Co. v Term¬ 
inal Ry Ass’n of SL Louis. 294 
SW 88 316 Mo 709, distinguish¬ 
ing Kansas City Terminal Ry. Co 
V. James, 251 SW 53. 298 Mo 497, 
and Cravens v. Rodgers, 14 S-W". 
106, 101 Mo. 247. 

A xaitroad company space 

in its station building and midway 
for the exclusive use of a taxicab 
company, and instructing its serv¬ 
ants to escort passengers desiring 
taxicabs to the cab stand of such 
company, and permitting only such 
company to solicit business on the 
railroad property, is not guilty of 
unlawful discrimmation —^Red Top 
Taxicab Co. v. Terminal Jtl Ass’n of 
St Louis. 15 SW2d 758, 322 Mo. 
463—^McFall v Temainal R. jVss’n of 
St Louis, Mo., 19 SW-2d 1119— 
Columbia Cab Co v. Terminal R. 
Ass'n of St Louis. Mo, 19 SW'-2d 
1118. 

Under Pnlilic Utilities Act 

Entering into a contract with a 
railroad company, whereby exclusive 
right to solicit orders for baggage 
delivery, hack, taxicab, and omnibus 
service is given to one engaged in 
such business, is not unjust discrim* 
ination within the prohibition ot 
Public Uuhties AcL which refers 
only to what a pnhlic utility is un¬ 
der a legal obligation to do, a rail¬ 
road not being under any obligation 
to permit any man in such business 
to solicit on its platforms at sta¬ 
tions—^Thompson’s Express & Stor¬ 
age Co. V Mount, 111 A. 173, 91 N. 
JEq. 497, 15 A.LJE1. 351. 



§ 576 

its grounds to solicit the carriage of passengers or 
baggage to the exclusion of others,^^ on the ground 
that it would create a monopoly, prevent competi¬ 
tion, and inconvenience the public,^* and as being 
against a constitutional or statutory provision re¬ 
quiring all railroad companies to grant equal fa¬ 
cilities for the transportation of passengers and 
freight to all persons.^® 

A railroad company ozuning or operating a dock 
or Tvharf in connection with its depot grounds can¬ 
not grant the exclusive privilege of receiving and 
discharging passengers thereat to one steamboat 
company to the exclusion of all others.^® 

§ 577. Designating Places for Hacks to 

Stand 

A railroad company may designate the places on its 


13 C.J.S. 

premises where vehicles may stand to receive or dis¬ 
charge passengers and baggage. 

Even though a carrier has no power to grant an 
exclusive privilege to one hack or omnibus line to 
occupy the depot grounds with its vehicles and so¬ 
licit the patronage of incoming passengers, it has 
power to designate the place abutting on the plat¬ 
form where the owners of competing lines shall 
stand their respective vehicles, while awaiting the 
arri\-al and departure of trains, and where they 
shall receive and discharge passengers and bag¬ 
gage; and it may remove one who willfully diso¬ 
beys such a regulation, using as much force as may 
be necessary.21 


CARBIEBS 


E. PAEES, TICEETS, AKD SPECIAL CONTRACTS 

1. Eases 


§ 578. Definitions 

Fare is the price of passage or the sum paid or to 
be paid the carrier for transporting a passenger. A 
ticket becomes a fare when it is accepted by the con¬ 
ductor. 

Fare is the price of passage or the sum paid or 
to be paid the carrier for transporting a passen- 
ger.22 When a ticket is accepted: by the conductor, 
it becomes a fare, but not before.^* 


"^Raie of fare/^ when used in dealing with the 
question of transportation by a carrier, means the 
price or charge for the transportation of passen- 
gers.24 In a transportation franchise, it is the 
measure of the consideration moving to the carrier 
for its service rendered.25 

Rate. As used in a statute rcquirmg railroads 
to carry passengers on its road “at a rate not ex- 


17- Pa.—Commonwealtli v. Gran, 16 
PaDist. 806 

10 C J. p 659 note 26. 

ITiLder Xentacky law, railroad 
company cannot friant to one per¬ 
son, to exclusion of all others, right 
to come on depot ground with ve¬ 
hicles for receiving passengers.—* 
Black & White Taxicab & Transfer 
Co. V. Brown & Yellow Taxicab & 
Transfer Co.. C-CJUKy., 15 P.2d 509, 
certiorari granted 47 S.Ct. 472, 273 
U.S. 690, 71 LEd. 842, affirmed 48 S. 
Ct. 404, 276 B.S- 518, 72 L.Ed. 681, 
57 A.LR. 426. 

18. IlL—^Pennsylvania Co. v. Chi¬ 
cago. 54 N.E. 825, 181 111. 289, 53 
L-RJIl. 223. 

10 C.J. p 659 note 27. 

18- Hich.—Kalama-’^o Hack, etc, 
Co. V. Sootsma, 47 N.W. 667, 84 
Mich, 194, 22 Am.S.R. 693, 10 LR 
A. 819. 

Mont—^Montana Union R Co. v. 
Langlois. 24 P. 209, 9 Mont 419, 
18 Am.SR 745, 8 LR-A 753 

20. Fla —^Indian River Steamboat 
Co. V East Coast Transp. Co, 10 
So. 4S0. 28 Fla. 387, 29 Am S R 
258 

Idaho.—CcEur d'Alene^ etc, Transp 1 


Co. V. Ferrell, 128 P. 565, 22 Idaho 
752, 43 LRA.NS., 965. 

10 C.J. p 659 note 29. 

21. Mich—Cole v. Rowen, 50 NW 
138, 88 Mich 219, 13 L..R.A. 84S. 

10 C.J- p 659 notes 30, 31. 

Failure or refusal to comply with 
regulations as ground for ejection 
in general see infra § 819 
Municipal regrulation designatmg 
stands at railroad station see C. 
J.S. title Mimimpal Corporations § 
266. 

22. N.T.—Chase v. Mew York Cent 
R. Co.. 26 N.Y. 523. 

N.C—^McNeal Pipe, etc, Co v How¬ 
land, 16 S.E 857, 111 NC. 615, 
20 L.RA 743 

Pa.—Philadelphia v. Philadelphia 

Rapid Transit Co. 77 A. 501, 228 
Pa. 325, 21 AnnCas. 87. 

10 C.J. p 660 note 37. 

Payment of fare as creating rela¬ 
tion of carrier and passenger see 
supra § 559. 

ConunntatioiL of fares 

(1) The sellmg of a ticket for a 
term at a less price than the ag¬ 
gregate of daily fares for the term 
IS a commutation of fares—Abbott 
Lu B. 


(2) Commutation tickets see mfra 
§ 603. 

Term, relates to passmigexs 

In common acceptance, when used 
in relation to common carriers, the 
term relates to passengers and not 
to freight.—De Grauw v. Long Is¬ 
land Electric R. Co, 60 M.Y.S 163, 
43 AppOiv 502, affirmed 57 NE 
1108, 163 N.Y 597 

23. N J —Shelton v. Erie R Co, 
66 A. 403, 73 NJLaw 558, 118 Am. 
S.R. 704, 9 X.RA.,NS. 727. 9 Ann. 
Cas 883. 

Tickets generally see mfra §§ 597- 
621. 

24. Pa.—Philadelphia v. Philadel¬ 
phia Rapid Transit Co, 77 A 501, 
228 Pa. 325. 21 Ann.Cas. 87. 

10 C J. p 660 note 38. 

Particiilar charge held not rate of 
fare 

"A total charge of 25 cents for 
6 rides is not a rate of fare either 
in the etjrmological or legal sense.*’ 
—^Philadelphia v. Philadelphia Rapid 
Transit Co, 77 A. 501, 502, 228 Pa. 
325, 21 Ann Cas. 87. 

25. Ohio —Parks v. Cleveland Ry. 
Co., 177 NB. 28. 124 Ohio St. 79. 
affirmmg 176 N E. 472, 38 Ohio 
App. 31S. 
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ceeding two cents per mile,” the word “rate” means 
price, amount.26 A free pass, issued to an em¬ 
ployee or a member of his family, is not included 
in the word “rates” as used in a statute requiring 
the filing of rate schedules and charges and regu- 
lations.27 

A joint rate is a rate prescribed to be charged 
for the transportation of passengers over the con¬ 
necting lines of two or more railroads, and to be 
divided among them for the service rendered by 
each respectively.28 

§ 579. Right to Require Fare 

Authority to carry passengers implies authority to 
charge a reasonable sum therefor, and on proper demand 
the passenger must make payment or produce a ticket 
showing payment, since the carrier cannot generally be 
required to carry passengers free. 

Authority conferred upon a corporation to carry 
passengers implies authority to charge a reasonable 
sum for the service rendered,^® and ordinarily it 
cannot be required to carry passengers without re- 
ward,30 even though the railroad is regarded as a 
public highway.3i Looking at the relation of car¬ 
rier and passenger as arising out of contract, it is 
evident, as already pointed out in §§ 549-551, that a 
person may be a passenger without payment, if ac¬ 
cepted as such by the carrier; nevertheless, to give 
rise to any contractual relation, consideration on 
the part of the passenger is essential and on de¬ 
mand of the conductor or other agent or servant 
properly empowered for the purpose, the passenger 
is under obligation to make payment, or to produce 
a tidket showing payment.^^ Where a passenger, 
shortly after boarding a car and paying his fare. 


leaves the car and boards another car attached 
thereto, he becomes a new passenger and liable for 
another fare.^^ 

§ 580. Rate or Amount of Fare 

a. In general 

b. Factors involved in determination of 

reasonable rate 

a. In General 

A carrier is entitled to charge reasonable rates which 
will yield a compensatory return, but no more. 

As already stated in § 579, a carrier has a right 
to be compensated for the transportation of passen¬ 
gers. It is entitled at all times to charge reasonable 
rates for the service furnished, that is, such rates 
as will produce a reasonable net income on the fair 
value of its property after deduction for depreci¬ 
ation and necessary expenses incident to opera- 
tion.35 A railroad is not prevented from seeking 
such compensatory rates by the fact that it has vio¬ 
lated particular provisions of the franchise agree¬ 
ment under which it operates,^® nor is it precluded 
from earning a fair rate of return by the fact that 
it also independently operates bus lines which are 
in partial competition with its railway lines.37 Qn 
the other hand, regardless of its financial condi¬ 
tion, a railroad company is not entitled to charge 
passenger fares yieldmg more than a fair return 
on the value of its property devoted to public use-3* 

b. Fs^ots Involved in DetermxTiation of Sea¬ 

sonable Sate 

(1) In general 

(2) Value of property; rate base 


20. N.Y.—Chase v. New York Cent. 

R. Co.. 26 N.Y. 523. 

27- Ind.—Clark v. Southern R. Co., 
119 NJEl 539. 69 Ind.App. 697. 

2aL Ga,—HiU V. Wadley Southern 
Ry. Co., 57 SE. 795, 128 Ga. 705. 

29. XJ.S.—Stone v. Rarmers’ Ij. & T. 
Co. Miss.. 6 S.Ct 334, 388, 1191, 
116 U.S. 307, 29 LbJSO. 636. 

10 C.J. p 677 note 56. 

Fart of fkaac^lFe 

The right to charge fares by a 
street railway company is a part 
of the franchise to use the streets. 
—Long V. City of Shreveport, 91 So. 
825, 151 La. 423. 

30. Ind.—Ind 151 na polls v. Navin, 47 
N.E. 525. 51 NB. 80. 151 Ind 139. 
41 LRJL 337. 

Requirmg certain officials to be ear¬ 
ned free see mfra § 582 

31. Mo.—Barber v. Missouri Pac. R 
Co. 22 S.W. 631, 116 Mo. 81, 20 L. 
RA. 350. 

10 C.J. p 677 note 68. 


32- N C.—^Turner v. Richmond, etc., 
R Co., 70 N.C 1. 

10 C.J. p 678 note 60. 

33L Conn —^Norton v. Consolidated 
R Co. 63 A. 1087. 79 Conn 109, 
118 Am S.R. 132. 6 Ann.Cas 943. 

N-J-—Jersey City, etc, R. Co. v. Mor¬ 
gan, 18 A. 904, 52 N.J.Law 60, af¬ 
firmed 21 A 783. 52 N.J.Law 558. 

SC—Cave v. Seaboard Air Line R. 
Co, 77 S.E. 1017, 94 SC. 282, L.R. 
A.1915B 915, AnnCas.l915A 1065. 

Mistake of conductor as to right to 
transportation see infra § 818. 

Refusal to produce ticket as ter¬ 
minating relation of passeng^er and 
earner see supra § 563. 

34. N.Y.—T osker v. Third Ave. R. 
Co., 57 NY.S. 395, 27 Misc. 824. 

35w Mass.—^Donham v. Public Serv¬ 
ice Commission. 122 N.E. 397, 232 
Mass. 309. 

Pa.—City of Philadelphia v. Public 
Service Commission. 83 Pa.Super. 
8 . 

Wis-—^Milwaukee Electric Ry. & 
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Light Co. V. Railroad Commission 
of Wisconsin, 172 N.W. 746, 169 
Wis. 421. 

36. Mo.—State ex r^ 'R’an^^as City 
Public Service Co. v. Latshaw, 39 
S.W.2d 105. 325 Mo. 909, appeal 
dismissed Latshaw v. State of Mis¬ 
souri ex reL RanpH** City Public 
Service Co, 51 S.Ct. 101, 282 US. 
806, 75 L.Ed. 723. 

37- U S.—^International Ry. Co. v. 
Prendergast, D.C.N.Y., 1 B.Supp. 
623. 

FromotioiL of public convenience 
Special master's finding in rate 
case tbat bus service established by 
street railway company through sub¬ 
sidiary promoted public convenience 
and that it did not seriously affect 
the competition of car lines was held 
sustamed by evidence—^International 
Ry. Co. V. Prendergast, D.C.N.Y., 1 
FSupp. 623. 

38l N.Y —^Yonkers R. Co. v. Malt- 
bie, 296 N.Y.S. 411, 251 AppDiv. 
204. 
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fl) In General 

A carrier is entitled to an adequate return on the 
fair value of its property, and in computing such return 
consideration must be given to the cost of maintenance, 
general expenses, and depreciation. Whether rates are 
reasonable should be generally determined by their effect 
on the net earnings of the company from passenger traf¬ 
fic throughout the entire system within the jurisdiction. 

The factors involved in determination of a rea¬ 
sonable rate for the carr^’ing of passengers are, in 
general, the same as those involved in fixing freight 
rates, and such general rules have already been 
considered in §§ 282-299. Cases involving passen¬ 
ger rates specifically will be hereinafter considered 
in this and the sections immediately following. 

Passenger carriers, like other public service cor¬ 
porations, are entitled to an adequate return on the 
actual investment,^^ or, as it has been said, on the 
fair value of its property devoted to public use,^o 
or, at least, a return sufficient to pay operating ex- 
penses.'^i What is an adequate rate of return de¬ 
pends greatly on the circumstances, the locality, 
the amount of risk involved, and the rate expected 


and realized in such locality on investments of a 
similar nature.^- The company is not entitled to 
exact such rates as will enable it at all times n6t 
onty to pa^' operating expenses, but also to meet the 
interest regularly accruing on all of its outstanding 
obligations and justify a dividend on all of its 
stock.^3 Further, if the rate established will yield 
a reasonable return to the carrier at present, it can¬ 
not be said to be confiscatory because it fails to 
yield in addition an amount for the purpose of re¬ 
couping prior losses.^^ 

In determining the reasonableness of rates, the 
cost of maintenance, upkeep, and general expenses 
must be considered as well as the actual cost of 
transportation.^^ The interest paid by a street 
railway company on its bonds may be included in 
computing the cost of carrying each passenger al¬ 
though the company has ceased to operate cars over 
a portion of the lines mortgaged to secure the 
bonds.^® A railroad company may also properly 
charge its returns with an annual sum to provide 
for depreciarion and replacement,^? but it cannot 


39- Mass.—Donham v. Public Serv~ 
ice Commission, 123 N.EL 397, 233 
Mass. 309. 

10 C J. p 665 note 17. 

Seduced passen^rer rate which in a 
typical year, on experiment, yields a 
revenue equal to that produced by a 
former higrher rate in a year of ex¬ 
ceptional prosperity is not unrea¬ 
sonable.—Central of Greorgia R. Co 
V. Alabama R. Comiinji-, D.CAla, 209 
F. 75. 

40- TJ.S —^Lios Angeles Ry. Corpora¬ 
tion V. Railroad Commission of 
California, I>.C.Cal., 29 F 2d 140. af- j 
firmed Railroad Commission of Cal¬ 
ifornia V. Los Angeles Ry. Corpo¬ 
ration, 50 S-Ct- 71, 280 tr.S. 145, 74 
LEd 234 

N’.T.—Tonkers R. Co. v. Maltbie, 274 
N.T S, 535, 242 App Div. 319, mo¬ 
tion granted 195 ISTJE. 191, 266 N.Y. 
542. 

Wis.—Milwaukee Electric Ry. & 
Light Co. V- Railroad Commission 
of Wisconsin, 172 N.W- 746, 169 
Wis- 421. 

Determination of value of property 
see mfra this section subdivision 
( 2 ). • 

41. D S —Bellamy v. Missouri, etc, 
R. Co.. Ark, 215 F. 18. 131 C.C.A 
326, LR.A1915A 1 and note 
10 C.J. p 666 note 19. 

42- 1*7 T.—^Yonkers R Co. v. Maltbie, 
296 N.TS. 411, 251 App.Div 204. 

10 CJ p 665 note 17 [b] (2) 

Bate of seven and one-half per 
cent is a fair return —^Milwaukee 
Electric Ry & Light Co. v. Railroad 
Commission of Wisconsin, 172 E.W. j 
746, 169 Wis. 421. I 


Betnm of over six per cent is not 
confiscatory, in the absence of evi¬ 
dence to the contray.—^Yonkers R 
Co. v. Maltbie, 296 NYS. 411, 251 
App.Div- 204 

Betnm of four and nine-tenths per 
cent held €x>nfiscatoxy 
XT.S—^Los Angeles Ry. Corporation v. 
Railroad Commission of Califor¬ 
nia, D C CaL, 29 F.2d 140, affirmed 
Railroad Commission of California 
V. Los Angeles Ry. Corporation, 50 
S Ct. 71, 280 U S. 145, 74 L Ed. 234 

43. TJ.S—Smyth v. Ames, Neb, 18 
set. 418, 169 US 466, 42 LEd 819, 
modified on other grounds 18 S.Ct 
888, 171 US. 361, 43 LEd. 197. 

Ill.—Chicago Union Tract. Co. v. Chi¬ 
cago, 65 NE 470. 199 Ill 579. 

44. U.S —South, eta, Alabama R 
Co V. Alabama R. Cornmn, D C. 
Ala, 210 F. 465. 

45. N.Y —^Peo. V. Public Service 
Commn., 145 N.Y.S. 503, 159 App 
Div. 531, affirmed 109 N E. 1089, 215 
N.Y. 689. 

Wash—^Puget Sound Electric R Co 
V State R Commn, 117 P 739, 65 
Wash. 75, AnnCas.l913B 763 

46L U S —Belt Lme Ry. Corporation 
V. Newton, DCN.Y., 273 F. 272 

47- U.S—Chicago Rys Co v. Illi¬ 
nois Commerce Commission, D C 
IlL, 277 P 970 

NY—^Yonkers R Co. v. Maltbie, 274 
NY.S. 535. 242 App Div. 319, mo¬ 
tion granted 195 N.B 191, 266 N.Y 
542. 

10 C J. p 666 note 23 
Purpose of permitting depreciation 
charge ;n determining value of street 
railroad company's property as rate, 
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base is to compensate utility for 
property consumed in service, and 
duty of public service commission, 
guided by experience in rate making, 
is to spread such charge fairly over 
years of'life of property.—^Yonkers 
R Co. V Maltbie, 296 N Y.S. 411, 251 
App.Div 204 

"Straight line” method of computa¬ 
tion 

(1) The public service commission 
did not err in figuring accrued and 
annual depreciation of street railroad 
company's property by “straight 
line" method to fix value thereof for 
rate-making purposes —^Yonkers R 
Co. V Maltbie, 296 N.Y S. 411, 251 
App Div. 204. 

(2) “Straight line" method as bas¬ 
ed on accrual of depreciation at a 
uniform rate over the entire penod 
of the probable life of the property, 
see C.J.S title Public Utilities § 18, 
also 51 C J. p 19 notes 29—30, and 
Straight, 60 C.J. p 131 notes 73-78. 
Straight percentage of value 

Choosing by special master of 
some straight percentage of value of 
physical property was an incorrect 
method of assigning value to de¬ 
preciation m street railway rate case, 
particularly where there was esti¬ 
mate of depreciation on the several 
units referred to in accounts m evi¬ 
dence —International Ry Co v. 
Prendergast, 1^.0N.Y. 1 FSupp. 623- 

Froperty right 

Where ordinances authorize and 
require street railroad companies op¬ 
erating thereunder to set aside each 
year a certam percentage of gross 
receipts for renewals, and provide 
that at the end of the grant to the 
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charge to the income of one year the burdens of 
the deterioration of past years.**^ Depreciation 
should be based on the present value of the rail¬ 
road’s property and not the cost value.^® The ex¬ 
pense of bus operations may be properly considered 
in determining the rates of a street railroad com¬ 
pany where the value of the property as a rate base 
included the property devoted to bus operations.®® 

Comparison with other rates, A rate voluntarily 
established by the company, in common with prac¬ 
tically all other companies doing business in that 
part of the country, and maintained for many years, 
may be used as a basis for comparison in determin¬ 
ing the reasonableness of a rate of passenger 
fare.®^ So, it has been said that there can be no 
better evidence of the reasonableness of a street 
railroad rate than its general adoption in franchis¬ 
es granted by other municipalities, over a long suc¬ 
cession of years, with acquiescence by the public 


without question.52 A commission, however, is 
not required to adopt the rate between two designat¬ 
ed points, fixed by intenirban franchise, as the 
basis for determination of the reasonableness of 
rates between other points nor will a rate estab¬ 
lished by it be held unreasonable on the ground that 
it exceeds the sum of fares between intermediate 
points fixed by independent franchise contracts.®^ 

Earnings from other lines. Gencralh', w’hethcr 
or not particular rates are fair and reasonable must 
be determined by the effect on the net earnings 
throughout the whole line within the jurisdiction, 
and not on any particular division,®^ notwithstand¬ 
ing it was formerly an independent line.®® It has 
been held, however, that subways and elevated 
roads operated by the same company under differ¬ 
ent leases and under distinct financial arrangements 
do not necessarily constitute a unified system for 
rate-making purposes ,®^ and, where only the street 


companies the city may purchase the 
properties at the valuation fixed hy 
the ordinances, or, if it grants the 
right to other companies to operate 
the railways, such other companies 
should take over the proper¬ 
ties at the same price, the state 
commerce commission, in proceedings 
to determine fares, has no power to 
prevent the setting aside of funds 
representing a depreciation sufficient 
to take care of necessary renewals, 
since, if such fund should not he on 
hand at the expiration of the grant, 
an abatement of the contract price 
could he secured, and the nght to set | 
aside the fund is a property right, 
which cannot he taken away hy the 
state without the consent of the 
company—Chicago Rys. Co. v. Illi¬ 
nois Commerce Cominission, D.CJ011-, 
277 F. 970 

48. Wash.—^Puget Sound EOLectric R. 
Co. V. State R. Commn., 117 P. 739, 
65 Wash. 75, Ann.Cas.l913B 763. 

48- N Y —^Yonkers R. Co. v. Malt- 
bie 274 N.Y.S. 535, 242 App Div. 
319, motion granted 195 ISr.£L 191, 
266 N.Y. 542. 

50. U S.— IjOs Angeles Ry. Corpora¬ 
tion V. Railroad Commi^ision of 
California. D.CCal., 29 F.2d 140, 
affirmed Railroad Comnussion of 
California v. Los Angeles Ry. Cor¬ 
poration, 50 S-Ct. 71, 280 U-S. 145, 
74 L Ed. 234. 

51. XJ S —South, etc., Alahama R 
Co. V. Alahama R. Commn., D.C. 
Ala, 210 F. 465. 

SSL N J —O’Brien v. Board of Pub¬ 
lic Utility Com’rs, 105 A. 132, 92 
N J.Law 44, affirmed 106 A 414, 
92 N.J Law 587. 

58. Ohio,—Stark County v. Public 
Utilities Commission, 131 N.B. 157, 
102 Ohio St. 124. 


54s. Ohio-—Stark County v. Public 
Utilities Commission, supra. 

Reason for rule 

“Fares fixed hy franchise between 
mtermediate points may he either 
too high or too low to yield an ade¬ 
quate return and cannot of them¬ 
selves be taken as a basis for deter¬ 
mining the reasonableness of a 
through rate not so fixed ”—Stark 
County V. Public Utilities Commis¬ 
sion, 131 N.B. 157. 158, 102 Ohio St. 
124. 

55. U-S—Groesbeck v. Duluth, S. S. 
& A- Ry Co.. Mich., 40 S.Ct. 38. 
250 US. 607. 63 LEd. 1167. 

Mass—City of Fall River v. Public 
Service Commission, 117 N.E. 915, 
228 Mass. 575. 

Wis—City of Milwaukee v. Railroad 
Commission, 240 N.W. 165. 206 

Wis. 339. 

10 O J. p 666 note 25. 

Division for conveni<‘i«ce of interstate 
traffic 

In determining, at a railroad’s suit, 
whether a state statute fixing rates 
for , intra-state passenger traffic is 
confiscatory, a division of the rail¬ 
road built, not m a desire to serve 
local needs, but to establish a 
through line traversing spaisely set¬ 
tled country between two points, for 
the convemence largely of interstate 
traffic, cannot be excluded from the 
calculation, where the state statute 
ha-g clearly applied the doctrme of 
averages to the problem of rates.— 
Groesbeck v. Duluth, S. S. & A. Ry. 
Co. Mich., 40 S.Ct. 38, 250 US. 607. 
63 LJEd. 1167. 

Operation of trains over another road 
The results of operating through 
passenger trams over another rail¬ 
road to an important point lying only 
fourteen miles from the lines of the 
first will not be excluded from the| 
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calculation of whether rates are rea¬ 
sonable—Groesbeck v Duluth. S S. 
& A. Ry Co. Mich, 40 S.Ct. 38, 350 
US 607. 63 L.Ed. 1167. 

Urban and suburban lines 

Where railroad operated street 
railways and suburban railways as 
one system, the reasonableness of 
rates fixed by the railroad commis¬ 
sion as to operation of suburban hne 
IS not affected by the fact that such 
line will be operated at a loss under 
the rates so fixed, the test of reason¬ 
ableness being the effect on the sys¬ 
tem as a whole.—City of Milwaukee 
v. Railroad Commission, 240 MW. 
165, 206 Wis 339—^Milwaukee Elec¬ 
tric Ry & Light Co. V. Railroad Com¬ 
mission of Wisconsin, 177 M.W. 25;, 
171 Wis 297. 

55. U S.—Groesbeck v. Duluth, S. S. 
& A. Ry. Co, Mich, 40 S.Ct. 38, 
250 U.S 607, 63 LEd. 1167. 

10 C J. p 666 note 26 
EfCect of consolidatipn of several 
roads m determining reasonable¬ 
ness see generally supra § 297. 
Bine purchased to avoid competition 
A line of the railroad originally 
built by a competitor, paralleling the 
railroad’s main line and purchased 
by the railroad’s predecessor to avoid 
competition, now used mainly for 
heavy freight, the intra-state pas¬ 
senger travel over it being slight, 
IS not to be excluded from the cal¬ 
culation of whether the rate fixed 
by the statute is confiscatory on 
any ground that its construction 
was not required by transportation 
needs.—Groesbeck v. Duluth, S. S & 
A. Ry Co. Mich., 40 S.Ct 38, 250 
U S. 607, 63 L Ed. 1167. 

57- U.S.—Gilchrist v. Interborough 
Rapid Transit Co, N.Y. 49 SCt. 
282, 278 U.S 159. 73 LEd. €52. re¬ 
versing D C., Interborough Rapid 
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railroad fares td be charged within a certain city 
are in controversy, a city system of street railroads 
may be treated as a separate operating unit, apart 
from other suburban and interurban lines and in¬ 
ternational bridges also operated by the same com- 
pany.5* 

Earnings from other hiismess. According to 
some decisions, in determining the reasonableness 
of a particular passenger rate, the entire net reve¬ 
nue of the railroad must be looked to, from what¬ 
ever source derived, whether from passengers, 
freight, express, or from investments held by the 
company.5® By other authority although the rea¬ 
sonableness of a single rate or partial schedule as 
well as the sufficiency in the aggregate of the re¬ 
turn on the carrier’s intra-state business should be 
considered in determining whether the intra-state 
business will yield a fair return on the value of the 
property devoted to such business,®® it is held, in 
determining whether the rate for specific passenger 
service is reasonable, that the entire net revenue 
of the road, from whatever character of service de¬ 
rived, is not to be looked to, since the specific serv¬ 
ice regulation must have its charges so fixed as to 
return to the road a normal profit on such specific 
branch of the service by itself the regulation of 
the specific service must be such as to bring a prop¬ 
er return to the railroad company for such service, 
independently of the return to it from other serv¬ 
ices,®^ and if the yield to the carrier from intra¬ 
state passenger earnings under a specific rate is 
sufficiently reasonable in amount to remunerate it 
for the service performed thereunder, confiscation 
cannot result from such a rate, even though the 
entire earnings derived from intra-state business. 

Transit Cki. v. Gilchrist, 26 F.2d 
912. 

5R TJ.S.—International Ry. Co. v. 

Prendergast, ' I>.C.N.Y., 1 P.Supp. 

623. 

Railway line, of relatively incoiu 
sequential value, serving industrial 
plants just outside corporate limits 
of Buffalo and connected with Buf¬ 
falo system may, however, he prop¬ 
erly included in such system where 
street railway fares to be charged 
in Buffalo were in controversy— T w - 
termitional By. Co. v. Prendergast, 

D.C.N.T., 1 P.Supp. 623. 

50- Ark—Missouri Pac. R. Co. v. 

Smith, 29 S.W. 752, 60 Ark. 221. 

Fla.—^Pensacola, etc., R. Co. v. State. 

5 So 833, 25 Pla. 310, 3 Ij.R.A. 661. 

SO, US —^South, etc-, Alabama R 
Co. V. Alabama R. Commn., I> C. 

Ala. 210 P. 465—Central of Geor¬ 
gia R Co V Alabama R. Cornmn., 

UCAla.. 209 P. 75. 

10 C J. p 666 note 29. I 


both freight and passenger, are unremunerative.®3 
The remedy for such a situation is the adjustment 
of freight rates, and not the disturbance of the pas¬ 
senger rates-®^ However, in determining whether a 
passenger rate is confiscatory, the passenger serv¬ 
ice, including sleeping car, parlor car, and dining 
car facilities, must be treated as a whole, and not 
as separate operations to be charged ivith their pro¬ 
portion of specific and general expenses, and to be 
credited only with amounts received from charges 
for their specific service.®® 

Interstate and intra-state business. The reason¬ 
ableness of an intra-state rate must be determined 
from the intra-state business alone, and the inter¬ 
state business should not be considered,®® except 
that the amount of interstate fares earned by that 
portion of the railroad lying within the state may 
be included in the computation.®*^ 

(2) Value of Property; Rate Base 

Although no one factor involved in determining the 
value of property is conclusive, among the principal 
proper elements to be considered are original cost of 
construction, expenditures for permanent improvements, 
the amount and value of the company's bonds and stock, 
and reproduction cost. 

All relevant factors must be taken into account 
in determining the fair value of the railroad com¬ 
pany’s property, for the purpose of rate-making.®* 
Among the prinapal proper elements to be consid¬ 
ered are original cost of construction, the amount 
expended in permanent improvements, the amount 
and market value of the company’s bonds and stock, 
the present, as compared with the original, cost of 
construction, the probable eammg capacity of the 
property under particular rates, and the sum re¬ 
quired to meet operating expenses.®® The estimat- 

Main. use in. Intezstate txav^ 

The fact that these added facili¬ 
ties are used mamly by interstate 
travelers is immaterial.—Groesbeck 
V. Duluth, S. S. & A. Ry. Co, Mich.. 
40 S.Ct. 38, 250 U.S. 607, 63 DPd. 
1167. 

ee, U.S—Smyth V. Ames. Neb., 18 
S-Ct. 418, 169 U.S. 466, 42 L Ed 819. 
modified on other grounds 18 S.Ct. 
888, 171 US. 361, 43 L.Ed. 197. 

10 C.J. p 667 note 35. 

67- U S.—Central of Georgia R. Co. 
V. Alabama R Cornmn., D.C.Ala., 
209 P 75 

Mich —State R. Commn. v. Wabash 
R Co. 85 N.W. 466, 126 Mich. 113 

ea. Mo—state ex rel. and to Use of 
City of St. Liouis V. Public Serv¬ 
ice Comirnission, 34 S W.2d 507, 326 
Mo 751. 

N.T.—^Yonkers R Co. v. Maltbie. 296 
N.Y.S 411, 251 AppDiv. 204. 

69- U.S—^Los Angeles Ry. Corpora¬ 
tion V. Railroad Commission of 


61- U S.—Norfolk, etc, R Co. v. 
Conley, W.Va, 35 SCt. 437, 236 
U.S. 605. 59 D.Ed. 745. 

10 C.J. p 666 note 30. 

68. Md.—Pennsylvania R. Co. v. 

Towers, 94 A. 330, 126 Md. 59. 

63L U.S.—South, etc., Alabama R. 
Co. V- Alabama R. Commn, D.C 
Ala, 210 F. 465. 

10 CJ. p 666 note 30 Eb]. 

64. U.S.—South, etc., Alabama R. 

Co. V. Alabama R. Commn, supra 
Unreasonably low freight rates 
A deficiency in intra-state earn¬ 
ings due to unreasonably low freight 
rates should be overcome by raising 
freight rates until they afford a rea¬ 
sonable return, and not by raising 
already reasonable passenger rates to 
accomplish that end.—South, etc, 
Alabama R. Commn. v. Alabama R. 
Commn., D.C Ala., 210 P. 465. 

65- U.S—Groesbeck v. Duluth, S S 
& A. Ry. Co, Mich., 40 S Ct. 38, 250 | 
U.S. 607, 63 DEd. 1167. I 
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ed original cost or Ae assumed historical cost of 
the carrier’s property cannot be made the sole basis 
for the determination of Ae rate base, where the 
greatest portion of Ae property was built or ac¬ 
quired before a general rise in prices JO It has been 
said that, ordinarily, Ae reproduction cost new’, less 
depreciation, is Ae dominant factor in determin¬ 
ing Ac value of Ae property, and that this of ne¬ 
cessity must be Ae rule, where Aere are no other 
suflEcient data on Ae subject.*^^ A commission can¬ 
not ignore Ae item of reproduction cost in fixing 
Ae rate base, on Ae Aeory that if Ae property was 
not already in existence, it would not be reproduced, 
since Ac only question in issue is whether the com- 
pany is receiving a fair return on property devoted 
to public use.^2 However, in an appraisal of prop¬ 
erty value, Ae application of the reproduction cost 
accorAng to Ae general rules and principles of val¬ 
uation is not a sole criterion and is not conclusive; 
due weight must be given to elements of valuation 
used generally in rate-making cases, to arrive at a 
fair and not excessive valuationJ^ A commission 
is not bound to allow as the base Ae amounts paid 
by Ae railroad in purAasing separate systems of 
whiA its system wras composed, since such amounts 
do not necessarily represent fair or actual val- 
uesJ^ The comnnission must allow a reasonable 
amoimt for going concern value, and it cannot ex¬ 
clude suA item on Ae Aeoiy that street railways 
were generally losing ground and being replaced 


by busses where the element of going value 

is inextricably interwoven with other elements of 
value in the rate base so that there is adequate al- 
lovrance therefor, a separate specific item for such 
value need not be madeJ® It has been said, that Ae 
value of street railway franchises may not be prop¬ 
erly included m rate base valuation;^' nor can the 
value of a railway company's perpetual easements 
in the city streets be included J* A commission can¬ 
not eliminate w’orkmg capital from the rate base 
on the theory that the company’s money ivas all 
cash and that it would be on hand to meet obliga¬ 
tions before they urere incurred;^® but an allow¬ 
ance for working cash capital to cover payments of 
accident claims need not be made if it is shown that 
Ac compan 3 r’s daily receipts are sufficient to cover 
suA claims and Aat aU accident expenses are 
Aarged to .operating expenses.*® Where Ae rail¬ 
way operates cars leased from anoAer company, 
Ae value of such cars may properly be included in 
Ae rate base if Ae rental is excluded from Ae op¬ 
erating expenses.*^ 

Interstate and intra-state property. Values can¬ 
not be apportioned as between interstate and intra¬ 
state business and freight and passenger business on 
a gross revenue basis, nor can a carrier be permit¬ 
ted to charge for more costly equipment, roadbed, 
track, and structures constituting a part of an in¬ 
terstate route Aan would be justified for the con¬ 
duct of intra-state business.*2 It has been held. 


California, I>.C.Cal., 29 F.2d 140,] 
affirmed Railroad Commission of 
California v. Iios Angeles Ry. Cor¬ 
poration, 50 S.Ct. 71, 280 U.S. 145, 
74 Ij.Ed. 234. 

TOl N.T.—Yonkers R. Co. v. MaJt- 
bie, 274 N.Y.S. 535, 242 App,I>iv. 
319, motion granted 195 N.K 191, 
266 N.T. 542. 

71- U.S.—-Westinghiouse Electric & 
Mfg. Co. V. Denver Tramway Co., 
D.C.C 0 I 0 ., 3 P.2d 285, appeal trans¬ 
ferred City and County of Denver 
V. Stenger, 47 S.Ct. 343. 273 UJS. 
657,. 71 DEdL 826. 

DepredatioiL mnst lie considered 
Appraisal of street railway prop¬ 
erty based on cost of reproduction 
without considering depreciation is 
erroneous.—City of Rochester v. New 
York State Rys., 217 N-Y.S. 452, 127 
Misc. 766. I 

72- N.Y—^Yonkers R- Co. v. Malt- 
bie, 274 N.Y.S. 535, 242 App.Div. 
319, motion granted 195 N.E. 191, 
266 N.Y. 542. 

73l NY—City of Rochester v. New 
York State Rys., 217 N.Y.S. 452, 
127 Misc. 766. 

74 Wis.—^Milwaukee Electric Ry. 
& Light Co. V. Railroad Commit-i 


sion of Wisconsin, 172 N.W. 746, 
169 Wis- 421. 

75. N.Y—Yonkers R. Co. v. MaJtbie, 
274 N.Y.S. 535, 242 App.Div. 319, 
motion granted 195 N.E. 191, 266 
NY. 542. 

Difficiaty in. detexm^-ning going val¬ 
ue will not justify disregarding of it 
in fixing rate base—Yonkers R. Co. 
V. Maltbie, 274 N.Y S. 535, 242 App. 
Div. 319, motion granted 195 N.E. 191, 
266 N.Y. 542. 

7& NY—^Yonkers R. Co. v. Malt¬ 
bie, 296 N.YS. 411. 251 App.Div. 
204 

77- D.C.—Public Utilities Connmis- 
sion of District of Columbia v. 
Capital Traction Co., 17 F.2d 673, 
57 APP.D.C. 85. 

7& US—Westmghouse Electric & 
Mfg. Co. V. Denver Tramway Co.. 
DC Colo., 3 F.2d 285, appeal trans¬ 
ferred City and County of Denver 
V. Stenger. 47 SCt. 343. 273 U.S. 
657. 71 L.Ed. 826. 

Easements are property of value 
Easements m streets, whatever 
their duration or terms may be, are 
property of value, indispensable to 
other property rights of street rail¬ 
way company, whether or not such 
value can be considered in fixing the 
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base on which rates are to be es¬ 
tablished.—Westmghouse Electric &. 
Mfg. Co v. Denver Tramway Co, D. 
CColo., 3 F.2d 285, appeal transfer¬ 
red City and County of Denver v. 
Stenger, 47 S Ct. 343. 273 U.S 657. 71 
LEd. 826. 

79- N.Y.—^Yonkers R. Co. v. Maltbie, 
274 NY.S. 535, 242 App Div. 319, 
motion granted 195 NE. 191, 266 
N.Y. 542. 

80. N.Y.—^Yonkers R Co. v. Malt¬ 
bie, 296 N.Y.S. 411, 251 App Div. 
204 

81*- N.Y.—^Yonkers R. Co. v. Malt¬ 
bie. 274 NY.S. 535, 243 App Div. 
319, motion granted 195 N.E. 191, 
266 NY. 542 

Relative efficiency of leased cars 
Evidence of relative efficiency of 
street railroad company’s service 
cars and passenger and service cars 
rented by it from another company, 
as compared with new and more ef¬ 
ficient cars, was material and compe¬ 
tent on question of valuation thereof 
for rate-making purposes—^Vonkers 
R Co. V. Maltbie, 296 N.Y.S. 411, 251 
App.Div. 204. 

82. U.S.—Central of Georgia R Co. 
V. Alabama R CoTninn^ D.CLAla, 
209 F. 75. 
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however, that this rule docs not apply to a railroad 
huill and operated eb;»eiitially for interstate pur- 
X»osts, and where the mtra-state business is merel 3 ’ 
incidental and too inconsiderable to make it feasible 
to fix rales on the basis of comparative values.'^^ 
The values of a company’s intra-state jiroperty, for 
the determination of the reasonableness of the m- 
tra-state rates, may be obtained by- taking the tax 
values and raising them one hundred per cent.^^ 

§ 581. Rate Fixed by Carrier 

a. In general 

b. Filed and published rates 
a. In Creneral 

Within the limits set by legislative regulation, and 
subject thereto, a railroad company may fix and estab¬ 
lish, increase, or reduce its rates, so long as they are 
reasonable and not unjustly discriminatory, and this may 
be done, under some statutes, by the filing of schedules 
with the regulatory commission. 

Within the limits prescribed by federal or state 
regulation, a common carrier, such as a railroad or 
street railroad company, may fix or establish the 
rate of fare to be charged for the transportation of 
passengers,S5 subject to the requirement hereinafter 
discussed in this section that the rates fixed be rea¬ 


sonable and without unjust discrimination. Acting 
in accordance with statutory requirements, the car¬ 
rier may also make a reasonable increase in its pas¬ 
senger rates, if the established rates are not com¬ 
pensatory, whether by reason of a change in con¬ 
ditions or otherwise,®® and its right to do so is not 
affected by the fact that such increase is impolitic,®7 
or that its patrons have acted in reliance on the ex¬ 
isting rates.®® Although a earner acting under a 
constitutional provision may reduce its rate of fare 
from one point to another, for the purpose of com¬ 
peting with another carrier, in such case the rate 
cannot again be raised without the consent of the 
governmental authority in which is vested the pow¬ 
er to regulate fares.®® 

Interstate carriers are authorized by the Inter¬ 
state Commerce Act to fix and establish their own 
passenger rates by properly filing and publishing 
schedules therefor,®® and, by following a similar 
procedure, the nature and effect of which is treated 
in subdivision b of this section, intra-state carriers, 
under some state statutes, may change their rates 
within the maximum fixed by law,®l subject to the 
power of the railroad or public service commission 
to suspend temporarily the operation of the pro¬ 
posed rates and to annul them if found to be un- 


83L Va.—Washingrton Southern R. 

Co. V. Com., 71 SE. 539. 112 Va. 
515. 

84. U S —Central of Georgia R. Co. 
V. Alabama R. Commn., E CAJa., 
209 P. 75. 

85- U.S.—^Henry L. Eoherty & Co. 
V. Toledo Rys, & Light Co., DC. 
Ohio, 254 P. 597. 

NY.—^In re Dry Dock, E B. & B. R. 
Co. 172 NEL 516. 254 N.T 305, af¬ 
firming Dry Dock, E. B. & B. R. 
Co V. Pullen, 239 N.Y S. 501, 228 
AppDiv. 354. 

10 C J. p 660 notes 40, 41, p 663 note 
88, p 664 notes 89, 90. 

Who may regulate fares 

The rates of fare need not be es¬ 
tablished by the board of directors 
and proved by a record of their ac¬ 
tion; agents other than the directors 
may be empowered to regrulate such 
matters—^Jeffersonville R. Co. v. 
Rogers, 28 Ind. 1, 92 Am.D. 276. 

86L Ill.—State Public Utilities Com¬ 
mission V. Chicago & W. T Ry. 
Co., 114 NE 325. 275 Ill 555. Ann. 
Cas 1917C 50. 

NT—^Dry Dock, E. B & B R. Co 
V. Pullen. 239 NTS. 501, 228 App. 
Div 354 affirmed In re Dry Dock, 
E B & B. R. Co, 172 N.E 516, 254 
NY 305. 

Utah.—Salt Lake City v Utah Light 
& Traction Co. 173 P. 556, 52 Utah 
210, 3 A L R. 715. 

10 C J p 661 note 54. I 


Necessity of consent of cofn-mi^sion 
After passage of Public Utilities 
Act, but before it went into effect, 
street and interurban railway com¬ 
panies pught, without consent of 
utilities commission, reasonably in¬ 
crease fares—State Public Utilities 
Commission v. Chicago & W. T Ry. 
Co. 114 NE. 325, 275 Ill 555, Ann 
Casl917C 50. 

87- N Y.—Peo. v. Public Service 
Commn, 109 NE. 252, 215 NT 241, 
aflSrming 145 NY.S. 513, 159 App. 
Div. 546. 

sa. Utah—Salt Lake City v. Utah 
Light & Traction Co, 173 P. 556, 52 
Utah 210, 3 ALR 715. 

Street railroad is not estopped 
from increasing rates, which have 
become inadequate, by the fact that 
many persons have built homes along 
the route of the road in reliance on 
the existing rates.—Salt Lake City v. 
Utah Light & Traction Co, 173 P. 
556. 52 Utah 210, 3 ALR. 715 

89. Cal.—^Edson v. Southern Pac. R. 
Co, 77 P. 894, 144 Cal. 182. 

10 C J p 661 note 53. 

90. Tex.—^Neubert v. Chicago, R I. 
& G. Ry. Co., 296 SW. 1090, 116 
Tex. 644, 53 A-LR 1224. 

Redemption of unused tickets 

Garner in preparmg rate schedule 
under the Interstate Commerce Act, 
may declare intention to redeem un¬ 
used, or partially unused, passenger 
tickets.—Neubert v. Chicago, R. L' 
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& G Ry. Co, 296 SW. 1090. 116 Tex. 
644, 53 A L R 1224 

91. N J —Gillen v. Public Service 
Ry Co , 116 A 621, 97 N.J Law 333 
N.Y—^Dry Dock, B B & B. R Co 
V. Pullen. 239 NTS 501, 228 App 
Div. 354, affirmed In re Dry Dock, 
j E. B & B. R Co., 172 N.E. 516, 254 
N.T. 305. 

Mortgage effecting evasion 

Where no schedule of rates was 
i filed for a line organized before the 
creation of the public service com¬ 
mission, receivers operating such 
lines after foreclosure of a mortgage, 
who abolished one fare privileges and 
established certain fares, giving no¬ 
tice thereof only under a section of 
the statute dealing with the initial 
establishment of rates, were not sub¬ 
ject to prosecution for a violation of 
I a provision that a carrier shall not 
I change its rates without compliance 
I with the Public Service Commission 
Law, smee the act of the receivers 
was m no sense a change of rates, 
and It was no answer that such con¬ 
struction of the law would permit a 
railroad company to sever its Imes 
into parts by executing separate 
mortgages, and thus evade the Pub¬ 
lic Service Commission Law, as an¬ 
other section of that law requires ap¬ 
proval of mortgages, thus obviating 
such a result.—^People ex rel Huff 
V Warden and Keeper of Prison of 
City of New York. 194 N.Y.S. 862, 
118 Misc. 681. 
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reasonable and discriminatory, as will hereinafter 
be discussed in § 582 b. Under some statutes dis- 
tin^ishmg between rates initially established by the 
carrier and rates established by law or franchise 
agreement, a railroad cannot effectively increase 
its rates over the maximum permitted by statute 
by merely filing schedules therefor, since such rates 
can only be changed by action of the commission 
after proper complaint and hearing.®^ 

Rates established by a carrier must be just and 
reasonable,and without unjust discrimination.®^ 
In accordance with the general rule stated in § 376 
supra, the mere fact that a railroad’s passenger 
rates are discriminatory does not render them un¬ 
lawful; only an arbitrary and unreasonable dis¬ 
crimination is prohibited.®® If a diflFerence in pas¬ 
senger rates is based on a reasonable and fair dif¬ 
ference in conditions equitably and logically justi¬ 
fying a different rate, it is not invalid.®® Accord¬ 


ingly, the carrier may discriminate in favor of those 
who purchase tickets before entering its car, see 
infra § 601, or who purchase “party rate” or com¬ 
mutation tickets;®" and a party rate ticket is not 
an unjust discrimination within the meaning of the 
Interstate Commerce Act, when it is offered to the 
public generally.®® Although it has been said to 
be the rule at common law that a carrier which 
charges the general public only reasonable fares is 
not precluded from charging particular customers 
still lower fares,®® it has been held that a railroad’s 
regulation by which more fare is required of one 
person than of another under similar conditions is 
unreasonable, and cannot be enforced.^ In deter¬ 
mining the reasonableness of a discrimination in 
rates between different localities or stations, the 
circumstances and relative conditions are to be tak¬ 
en into consideration, and a difference in mileage 
rate is not in itself the determinative test.^ The 


92. N.T.—^In re Dry Dock, E. B. & 
B R. Co. 172 NE. 516. 254 N.Y 
305, affirming Dry Dock, EL B. & B 
R. Co V. Pullen, 239 N.Y S. 501, 228 
App.Div. 354. 

DnplicatioiL 

Sections of the same statute pro¬ 
viding methods for changing rate of 
fare by the filing of schedules and by 
order of the commission after hear¬ 
ing, are presumptively not obvious 
duplication, but relate to different 
classes of cases.—Dry Dock, E B. 
& B. R Co. V. Pullen, 239 NTS. 501, 
228 AppDiv. 354, affirmed In re Dry 
Dock, E. B. & B. R. Co., 172 N.E 
516, 254 N.T. 305. j 

SSL Ill.—^Ruggles V. People, 91 Ill. 
256. affirmed 2 S Ct. 832, 108 U.S 
526, 27 L-Ed 812. 

N.T.—^In re Dry Dock, E. B. & B. R 
Co.. 172 NE 516, 254 NT. 305, af¬ 
firming Dry Dock, E. B. & B R 
Co. V. Pullen. 239 N.T.S. 501, 228 
App.Div. 354 

Tex.—^Neubert v Chicago, R. I. & G. 
Ry. Co., 296 SW. 1090, 116 Tex. 
644, 53 A.L R 1224. 

10 C.J. p 660 note 40. 

Determination of reasonableness see 
supra § 580 b 

94k Ky—^Kentucky Traction & Ter¬ 
minal Co V. Bairetl, 195 S.W 1124, 
176 Ky. 605—Kentucky Traction & 
Terminal Co. v Murray, 195 S W 
1119, 176 Ky. 593, error dismissed 
Murray v. Kentucky Traction & 
Terminal Co, 39 S Ct. 388. 249 U.S. 
623. 63 Ii.Ed. 806. 

Mo.—State ex rel. and to Use of 
Pugh V. Public Service Commis¬ 
sion, 10 SW.2d 946, 321 Mo. 297. 
Ohio.—^Hocking Valley Ry. Co. v 
Railroad CoTnimssion of Ohio, 5 
Ohio N.P..N.S, 265, affirmed Rail¬ 
road Commission of Ohio v. Hock¬ 


ing Valley Ry Co.. 91 N.E 865, 82 
Ohio St. 25. 

Tex.—^Neubert v. Chicago, R I & G 
Ry. Co.. 296 S.W 1090, 116 Tex. 
644, 53 A.D.R. 1224. 

10 C.J p 660 note 41 

irnder lutexstate Cotvmu^rce Act, a 
passenger carrier is responsible for 
what It puts in its rates and regula¬ 
tions, and IS punishable for unlaw¬ 
ful discrimination therein —^Neubert 
V Chicago. R, I. & G. Ry. Co, 296 
S.W 1090, 116 Tex. 644, 53 AL.R. 
1224. 

Inability for misrepresentatioiL as to 
schedule 

Railroad could not be held liable 
to passenger for misrepresentations 
as to schedule approved by interstate 
commerce commission, since it would 
open door for special favors other 
than those provided for in the sche¬ 
dule—Foley V Chicago Great West¬ 
ern R. Co., 217 N.W. 563, 205 Iowa 
72. 

Acceptance of e:^ired ticket 

Conductor's accepting expired tick¬ 
et redeemable at price paid was not 
unlawful under statutes forbidding 
special rates and preferences.— 
Chesapeake & O Ry. Co v. Burton, 
CC-AWVa, 62 P.2d 110, 88 A.L.R. 
756, certiorari denied 53 S.Ct 507, 
288 U.S 617, 77 LEd. 990. 

95. Ga.—Georgia Public Service 
Commission v, Atlanta & W. P. 
R. Co., 139 SE. 725, 164 Ga. 822 
Mo —Slate ex reL and to Use of 
Pugh V. Public Serv'ice Commis¬ 
sion, 10 SW.2d 946, 321 Mo 297. 
Ohio—^Hocking Valley Ry. v Rail¬ 
road Commission of Ohio, 5 Ohio 
N.P-,N.S., 265. affirmed Railroad 

Commission of Ohio v. Hocking 
Valley Ry. Co., 91 NE 865. 82 Ohio 
St. 25. J 


Pa.—^Bradley v Pennsylvania R Co., 
66 Pa Super. 428. 

96l Mo—State ex rel. and to Use of 
Pugh V Public Service Commis¬ 
sion. 10 SW.2d 946. 321 Mo 297. 
Ohio.—^Hocking Valley Ry. v. Rail¬ 
road Commission of Ohio. 5 Ohio 
NP.,NS., 265, affirmed Railroad 
Commission of Ohio v. Hocking 
Valley Ry Co., 91 N.E 865, 82 Ohio 
St 25. 

97- US — Interstate Commerce 
Commn. v. Baltimore, etc, R Co. 
Ohio. 12 set. 844, 145 US. 263, 36 
D.Ed 699, affirming, C.C., 43 F 37 

10 C J. p 660 note 44. 

Ticket with greater uumber of rides 
That fifty-ride bearer commutation 
tickets did not sell at a lower mile¬ 
age rate than ten-nde tickets did 
not establish unjust discrimination 
—State ex rel. and to Use of Pugh 

V. Public Service Commission, 10 SL 

W. 2d 946, 321 Mo. 297. 

98- U.S. — Interstate Commerce 
Commn v. Baltimore, etc, R. Co., 
Ohio, 12 set. 844, 145 US 263. 
36 L.Ed. 699, affirming, CC, 43 P. 
37. 

10 C J p €60 note 45. 

99- Mass.—Spaftord v. Boston, etc., 
R Co . 128 Mass 326 

Neb—State v. Chicago, B & Q. R 
Co., 199 N.W. 534, 112 Neb >48. 

N T —Onondaga Golf and Country 
Club V. Syracuse & S R Co., 160 
NTS. 693 96 Misc. 213. 

1- Ga—^Phillips V. Southern R Co, 
40 SE 268, 114 Ga. 284. 

Iowa—State v. Omaha, etc, R Co., 

84 NW. 983. 113 Iowa 30, 86 Am. 
'SR 357. 52 D-RA. 315. 

Mich.—Coy V Detroit, etc., R Co., 

85 NW. 6. 125 Mich. 616. 

2- Mo—State ex rel and to Use of 
Pugh V Public Service Commis¬ 
sion. 10 S.W 2d 946, 321 Mo. 297- 
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voluntary establishment by a carrier of commuta¬ 
tion rates between certain localities, less than the 
ordinary mileage rates, and the failure to offer such 
commutation rates for transit between other local¬ 
ities on the carrier’s lines does not constitute unjust 
discrimination where circumstances differed and 
the carrier had not established any general policy 
of issuing such tickets.^ 

Locctl or through rate; journey by stages. 
Where a railroad establishes two legal schedules of 
fares, one through and one local, and passengers 
are given the right to contract for passage of either 
kind, although the destination may be the same un¬ 
der either contract, it has been guilty of no discrim¬ 
ination in exacting a greater rate for through pas¬ 
sage.* It has been held that a passenger is entitled 
to make his journey by stages to obtain the bene¬ 
fit of local fares, when they are less than the 
through fare, notwithstanding the statute makes it 
unlawful for a carrier to charge or collect any rate 
different from that fixed in the schedules filed.® 
In such case, the passenger, when he pays his fare 
to a certain station and then remains on the train 
and demands transportation from that station to 
a stiU further station, stands in the same situation, 
so far as pajnng for his further passage is con¬ 
cerned, as if he had boarded the train at the m- 
termediate station.® It has been held, however, that 
under a regulation of the carrier in an approved 
rate schedule ^ecifically so providing, a passenger 
cannot choose a combination of local rates in or- 

Pa.—^Bradley v. Pennsylvania R. Co, 

66 Pa Super. 428. 

OtlieTwise stated 

Where neither the constitution or 
the legislation relating to the regu¬ 
lation of common earners so re¬ 
quires, the cost of transportation 
need not in all cases be proportion¬ 
ate to the distance over which the 
service is rendered —Bradley v. 

Pennsylvania B. Co., 66 Pa.Super. 

428. 

Copq^etitioiL as factor involved 

Different rates per mile between 
different points is not unreasonable 
where competition entered as factor 
—BfocVing Valley By. v. Bailroad 
Commission of Ohio, 5 Ohio N.P.,N. 

S, 265, affirmed Bailroad Commission 
of Ohio V. Hocking Valley By. Co., 91 
H.EL 865. 82 Ohio St. 25. 

cost of traasportatioiL 

Where it appears that the com¬ 
pany chargred the same rates of fare 
to a station two and seven-tenths 
miles from its terminal as to a sta¬ 
tion four and one-tenth miles, and 
the commission finds from sufficient 
and competent evidence that the 
husmess between the temnjnai and I 


der to avoid payment of the through rate from the 
point of boarding the train to the point of destma- 
tion.^ 

Reduced rate. To constitute a reduced rate, the 
rate must be one w'hich is lower than another rate 
which is offered to the public, and the sale of a 
return trip ticket at a price less than two single trip 
fares is not a sale at a reduced rate.® A custom 
of allowing a reduced rate on particular days or 
occasions or to particular persons imposes no ob¬ 
ligation on the carrier to continue such custom,® 
and where such custom has been abandoned, one 
is not entitled to be carried, on tendering the re¬ 
duced rate of fare;i® but where, during the con¬ 
tinuance of such custom or offer, a passenger is 
unable to procure a ticket through the fault of 
the carrier, he is entitled to be carried on a tender 
of the reduced fare.^^ 

Special trains. Under a tariff sheet promulgated 
by a carrier and approved by the interstate com¬ 
merce commission providing for a minimum charge 
for a special train, with certain exceptions for spe¬ 
cial trains in certam states, the minimum charge 
applies to such trains m other states.^® 

Credit for transportation. Under justifying cir¬ 
cumstances, a reasonable extension of credit bv a 
carrier pursuant to a contract for transportation 
is not in violation of the Interstate Commerce 
Act provision forbidding favoritism by carriers.^® 
The acceptance by a carrier of transportation re- 

7. Ind.—Arbuckle v. State, 124 N 
E 395, 188 Ind 444—Brown v 
Terre Haute, I. & E Traction Co, 
110 H.E. 703, 63 IndApp. 327, re- 
liearing denied 113 H.E. 313, 63 
Ind.App. 327. 

8. Mo—Robert v Chicago, etc.. R 
Co., 127 S.W. 925, 148 Mo App 96. 

Ga—Johnson v. Georgia R, etc, 
Co., 34 SB. 127, 108 Ga. 496, 46 L 
BA. 502 

Miss.—Illinois Cent. R Co. v Dun- 
nigan, 50 So. 443, 95 Miss. 749. 24 
D.R A,N.S., 503, AnmCas 1912A 159 
and note. 

10 C J p 661 note 50. 

la Ga—^Johnson v. Georgia R., etc, 
Co. 34 S.E. 127, 108 Ga 496, 46 L. 
BA 502. 

10 C.J. p 661 note 51. 

11- Ind—Chicago, etc, B. Co. v. 
Graham, 29 N.B. 170, 3 Ind.App. 
28, 50 Am S R. 256. 

10 C J. p 661 note 52. 

12- Ark.—Bush v. Cole, 194 S.W 24, 
128 Ark. 411. 

13- Colo—Atchison, T. & S. F. By 
Co v. Bowman, 158 P. 814, 61 Colo. 
477. 


first station was carried on at a 
considerable los^ and that there was 
a greater relative cost of transporta-' 
tion to the first station than to the 
second, such rate is not unjustly 
discriminatory.—Bradley v* Pennsyl¬ 
vania R Co., 66 PaSuper. 428. 

Group axxangemeiLt of rates 

Arrangement of suburban passen¬ 
ger rates mto groups is not mvalid 
solely because it results m prefer¬ 
ence in mileage rate.—State ex rel 
and to XJse of Pugh v. Public Serv¬ 
ice Comnussion, 10 S.W 2d 946, 321 
Mo. 297. 

2. Ga—Georgia Public Service Com¬ 
mission V. Atlanta & W P. B Co, 
139 SJB. 725, 164 Ga 822. 

4. Ind.—^Brown v. Terre Haute, I. 
& E. Traction Co, 113 H.E 313, 63 
Ind App. 327, denying reheanng 110 
N.E. 703, 63 IndApp. 327. 

5- Ind.—Brown v. Terre Haute, i & 
E. Traction Co., supra 

e. Ga—^Perry v. Atlantic Coast Line 
R Co., 70 S.E. 1122, 9 GaApp. 260. 
Okl—Atchison, eta, R Co. v. State, 
150 P. 108. 47 Okl. 645. 

10 C.J. p 661 note 59. 


1098 



13 C. J. S. 


CARRIERS 


§ 581 


quests calling for a given rate, the furnishing of 
the transportation, and the rendering of bills at 
that rate prevents it from claiming that such rate 
IS only available when payment is made in cash.^4 

Length of trip on belt line. In the absence of 
legislative regulation, a street railroad company op¬ 
erating a belt line may by a reasonable regulation 
define the leng^ of trip to which a passenger is 
entitled for his fare, and beyond which he cannot 
ride without paying an additional fare; and this 
IS true even where a person, by taking a car on the 
same street going in an opposite direction, may 
reach his destination and have by that route a con¬ 
tinuous one fare ride before reaching the end of 
the line.^5 

Transfers. The right of a street car company to 
establish rules and regulations to prevent fraud 
on it in the use of transfers does not confer any 
authority upon it to amend, change, or abrogate city 
ordinances respecting transfer points.^® 

Men in military service. In the absence of 
some arrangement for a reduced rate, a railroad 
is entitled to the established individual rates, less 
land grant deductions, for the transportation of 
men in military service.^^ The rate for through 
transportation of a party, composed of men in 
military service, where the carrier has no through 
party rate on file, is the individual through rate 
for each person, not the combination of a party 
rate, which had been filed, applying to part of the 


distance, and of the individual rates for the rest 
of it-i® ^^Tiere a carrier publishes its rates for 
performing a special service in transporting troops, 
and such rates are well known to the officials of 
the government who order such service and make 
no objection at the time it is rendered, the govern¬ 
ment is liable for the rates as published.^® 

h. Filed and Published Rates 

A earner may be required to file and publish its 
rates and a failure to do so will, unless the statute oth¬ 
erwise provides, render the rates void. A filed and 
published interstate rate is binding on both carrier 
and passenger. 

Under the Interstate Commerce Act a carrier 
must file and publish its passenger rates,^® and rates 
not so filed and published are apparently unlawful 
and void.-i Although the Act also requires that 
a notice of a change in rates be posted, under its 
terms, such notice may be dispensed with by rule 
of the commission.22 The published rates are bind¬ 
ing on both the carrier and the passenger,23 unless 
found to be unreasonable by the interstate com¬ 
merce commission,24 and they must be charged 
by the carrier and paid by the passenger without 
deviation therefrom.^® In other words, a schedule 
of rates filed with, and approved by, the interstate 
commerce commission has the force of law and 
both the carrier and the passenger are bound to 
have knowledge thereof; neither the misquotation 
of rates nor ignorance is an excuse for charging or 
paying less or more than the filed rates.^® 


14. XJ.S.—Louisville & K. R. Co. v. 
United States, 52 Ct.CL 259. 

15. Pa.—Com. v. Doe, 44 Pa.Super. 
33L 

1C. Va.—Virgfinia Electric & Power 
Co. V. Wynne. 141 S.E. 829, 149 Va. 
882. 

17. U S.—Atchison. T. & S. E. Ry. 
Co V. U- S., 41 S.Ct. 456, 256 U.S 
205, 65 L.Ed. 891, reversing 55 Ct. 
CL 528. 

10 C.J. p 661 note 46. 

1& U.S.—Atchison, T. & S. P. Ry. 
Co. V. U. S., supra. 

19. U.S.—Los Ansreles & Salt LaAe 
R Co. V. U. S., 55 CLCl. 305. 

20l Ind.—Clark v. Southern Ry. Co., 
119 N.B. 539, 69 IndA^pp. 697. 

Tex.—Neubert v. Chicago. R. L & 
G. Ry. Co-, 296 S.W 1090. 116 Tex. 
644. 53 A.LR. 1224. 

10 aj. p 662 note 63. 

FUinff of modifying xoifiilations 
“The rates, fares, and charges, as 
filed are indicative of the apparent 
consideration to be i>aid for trans¬ 
portation, but if there is any rule or 
regulation promulgated by the ear¬ 
ner that modifies such apparent rate^ 
fare, or charge, it also must be filed 


with or as a part of the schedule 
that the real rate, etc., or the real 
value of the service may be dis¬ 
closed.”—Clark V. Southern Ry. Co, 
119 N.E. 539, 69 Ind.App. 697. 

Schedules concerning free p4.c:«ie«i 
need not, however, be filed with the 
commission.—Clark v. Southern Ry. 
Co. 119 N.E. 539, 69 IndApp. 697— 
52 CJ. p 1143 note 39 tc]. 
Concurrence in surcharge schedule 
A railroad's concurrence m sur¬ 
charge tarifit schedule published for 
their benefit by Pullman Company 
may be mferred from circumstances 
if necessary to afford legal basis for 
collection —Waters v. Pullman Co, 
10 F.2d 622, 56 App.D.C. 57. certio¬ 
rari denied 46 SCt. 351, 270 U.S. 651, 
70 L Ed. 781. 

21. Ind —Clark v. Southern Ry. Co., 
119 N.1S. 539. 69 Ind.App. 697. 

SSL Miss.—^Mississippi Cent. R. Co 
V Graham, 80 So. 66, 118 Miss. 
761 

Excursion fares 

Interstate Commerce Rule adopt¬ 
ed October 12, 1915, amendmg rule 
52 as to posting of notice of change 
in passenger tariffs by dispensing 
with the necessity of posting notice, 
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applies to excursion fares for which 
only a three-day iiostmg of notice 
was necessary under the amendment 
of rule 52, adopted December 2, 1912. 
as well as to other rates and fares. 
—Mississippi Cent R. Co. v. Gra¬ 
ham, 80 So. 66. 118 Miss 761. 

23L Ind.—Clark v. Southei^ Ry. Co, 
119 NE. 539, 69 IndApp. 697. 

24b U.S.—^Louisville, etc, R. Co. v. 
MaxwelL Tenn., 35 S Ct. 494, 237 
US. 94, 59 luEd. 853, L.RA.1915E 
665. 

25. Pa.—^Pennsylvania R. Co. v. Os- 
hom. 161 A. 756, 106 Pa.Super. 45. 

W.Va.—Dorr v Chesapeake & O Ry. 
Co, 88 SE. 666. 78 W.Va 150, L_ 
R.A1916E 622. 

10 C J. p 662 note 64. 

Interstate passenger is not enti¬ 
tled to be carried any portion of the 
journey for less than the mterstate 
rate. He cannot travel part of the 
journey at mtra-state fare.—^Mis¬ 
souri. K. & T. Ry. Co. V. Asbinger, 
162 P. 814, 63 OkL 120. L.RA.1917D 
1180. 

26. Iowa.—^Foley v. Chicago Great 
Western R. Co. 217 N.W. 563, 564, 
205 Iowa 72. 

10 C.J. p 662 note 66. 
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Under a state statute making- such procedure a 
coiiihtion precedent to the effectiveness of a change 
of rates, a carrier cannot validly put a change into 
operation unless it has complied with the statute as 
to the public posting and publishing of schedules 
containing the new rates other statutes requir¬ 
ing posting and publishing of a change in rates 
have, however, been construed as merely rendering 
the carrier liable in damages for noncompliancc 
and not as invalidating the proposed change of 
rates.-* The publishing and filing of rales may 
also be required by the order of a public service 
commission.-* 

§ 582. - • Legislative Regulation 

a. In general 


b. Power of commission 

c. Particular regulations 

a. In General 

A state has the power, not subject to irrevocable, 
delegation, to regulate intra-state passenger rates, re- ’ 
gardless of effect on any contract existing between car¬ 
riers and private parties, but any such regulation, wheth¬ 
er imposed by itself or its authorized agency, must not 
interfere with the general level of interstate rates, and 
must be reasonable, nonconfiscatory and not unjustly 
discriminatory. 

A state has the undoubted power to establish and 
regulate the rates to be charged by common car¬ 
riers, such as railroads or street railroads, for the 
exclusively intra-state carriage of passengers.*® 
This power exists even over a railroad corporation 


"The rate fixed by the schedule 
IS not simply a matter of contract, 
nor IS the filmg of the schedule 
merely a matter of notice. The 
sifiiedule has the force of law. Both 
earner and customer are hound to 
know the rate and its accompany¬ 
ing- limitations and privileges. It 
makes no difference that the custo¬ 
mer did not in fact see or know of 
the published schedule, nor is it 
material that the earner knows of 
the agent’s or the customer’s ignor¬ 
ance." — Foley V. Chicago Great 
Western R. Co, supra. 

Kstake as to rate for xeauested 
routing 

Although a passenger might have 
gone and returned by a direct route 
to and from his point of destina¬ 
tion, if he expresses a desire to go 
and come by a different route he 
must pay the filed tariff rates for 
the route taken notwithstanding a 
misquotation made by the carrier’s 
agent and accepted by him in goodj 
faith, since such a mistake is not a! 
mere misnputing hy error of the ear¬ 
ner which will relieve the passenger 
from paying the tariff rate for the 
route he has taken.—^Louisville, etc., 
R. Co. V. Maxwell, Tenn., 35 S Ct 
494, 287 U S. 94. 59 L.Ed. 863, L.R.A. 
1915F 665. 

27. Pa. — City of Pittsburgh v. 
Pittsburgh Rys Co., 103 A. 372, 
259 Pa. 558. affirming Pittsburgh 
Rys. Co. V. Public Service Com¬ 
mission, 66 Pa.Super. 243, 253. 
Word “post” as used in a statute 
providing that no change in any 
tariff or schedule shall he made by 
a public service company except aft¬ 
er thirty days posted and published 
notice to the commission and to the 
public, means the bringing to the 
notice or attention of the public by 
affixing to a post or wall, or putting 
up in some public place, to placard 
—City of Pittsburgh v. Pittsburgh 
Rysu Co.. 103 A. 372, 259 Pa. 558, 


affirming Pittsburgh Rys. Co. v. 
Public Service Commission, 66 Pa, 
Super. 243, 253. 

2& Nev.—Crumley v. Southern Pac, 
Co.. 177 P 17, IS, 42 Nev. 337. 
"While it was the duty of the 
company to give the notice required 
. . its failure to do so did not 

have the effect of mvalidating the 
changes made . • . for such no¬ 

tice was intended merely to bring 
to the attention of the public that 
a change in the tariff schedule had 
in fact been made; and, as we view 
it, the only consequence which 
would follow a failure to give that 
notice would he that any persons 
damaged by reason of such failure 
might recover damages therefor”— 
Crumley v. Southern Pac. Co., supra, 

29. N, J —Delaware, etc, R. Co. v. 
Board of Public Utility Comrs., 87 
A. 801. 84 NJLaw 619. 

10 C.J. p 662 note 67. 

30. U S —City of Covingrton, Ky. v. 
Cincinnati, N. & C. Ry. Co., C.CJL 
Ky., 71 F2d 117, certiorari denied 
Cincinnati. N. & C. Ry. Co v. City 
of Covington, Ky., 55 S Ct. 142, 293 
U.S. 612, 79 L.Ed. 702, and City 
of Covington v. Cincinnati, N. & 
C. Ry Co.. 55 S Ct 142, 293 US 
612, 79 L.Ed 702—O’Keefe v. City 
of New Orleans, D.C.La., 273 F. 
560, affirmed, C.C.A-, City of New 
Orleans v. O’Keefe, 280 F 92— 
Westinghouse Electric & Mfg Co 
V Binghamton Ry. Co., D C N.Y., 
255 F. 378, appeal dismissed 257 
F. 726, 169 C-CAl. 14. 

Fla —State v. Railroad Com'rs of 
Florida, 84 So. 444, 79 Fla. 526— 
State V, Burr, 84 So. 61, 79 Fla. 
290 

Ga—Georgia Ry & Power Co. v. 
Railroad Commission of Georgia, 
98 S.E. 696. 149 Ga- 1, 5 ALR 1. 
Ill—^Hoyne v. Chicago & O. P. Ele¬ 
vated R Co., 128 N.E 587. 294 Ill 
413—State Public Utilities Com¬ 
mission v. City of Quincy, 125 N. 
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E. 374, 290 lU. 369—State Public 
Utilities Commission v. Chicago & 
W. T. Ry. Co. 114 NE. 325. 275 
Ill 555, AnnCasl917C 50 

La—State v. City of New Orleans. 
91 So. 533, 151 La 24. 

Mich —Groesbeck v. Detroit United 
Ry., 177 NW. 726. 210 Mich. 227. 

Mo—State ex rel. Kansas City Pub¬ 
lic Service Co v. Latshaw, 30 S. 
W.2d 105, 325 Mo 909, appeal dis¬ 
missed Latshaw v. State of Mis¬ 
souri ex rel Kansas City Puhhc 
Service Co., 51 S.Ct. 101, 282 US 
806, 75 L Ed. 723—Kansas City 
V. Public Service Commission of 
Missouri, 210 S W 381, 276 Mo. 
539, error dismissed 40 S Ct. 54, 
250 US. 652, 63 LEd. 1190-^ty 
of St Louis V Public Service 
Commission, 207 SW. 805—City of 
St Louis V Public Service Com¬ 
mission of Missouri. 207 SW. 799. 
276 Mo 509 

N Y —^In re Dry Dock, E. B & B. R 
Co, 172 NE 516. 254 NT. 305, 
affirming Dry Dock, E. B. & B R 
Co. V. Pullen, 239 N.T.S 501. 228 
App.Div. 354—^Dillon v. Brie R 
Co, 43 N.T.S 320, 19 Misc. 13 6— 
Beardsley v. New Tork, L. E & W 
R Co, 40 NT.S 1077, 17 Misc 
256. affirmed 44 NTS. 175. 15 App 
Div 251. 

N.C.—In re Petition for Increase of 
Street Car Fares in City of Char¬ 
lotte, 101 S.E. 619, 179 NC. 151 

Okl —Swain v. Oklahoma Ry. Co., 
32 P 2d 51, 168 Okl 133. 

Or.—City of Portland v Public Serv¬ 
ice Commission of Oregon, 173 P 
1178, 89 Or. 325. 

Pa —City of Scranton v. Public 
Service Commission, 110 A 775, 
268 Pa. 192, affirming 73 Pa-Super 
192—^Borough of Willnns.burg v 
Public Service Commission, 72 Pa. 
Super 423. 

Va.—City of Richmond v. Virg^mia 
Ry. & Power Co.. 126 S.E. 353, 
141 Va 69. 

10 C J. p 662 note 70- 
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created an act of congress, in the absence of 
anj-thing in the act indicating an intent by con¬ 
gress to remove such corporation from state con- 
troL^^ However, a state, in regulating intra-state 
rates, must be assumed to intend to act within the 
limits set by the federal constitution /*2 2Lnd it 
cannot so regulate mtra-state fares as to interfere 
with the general level of interstate rates estab¬ 
lished by the interstate commerce commission.33 

Although the state’s power may b\’ appropriate 
enactment be delegated to, and exercised bj', a mu¬ 
nicipality, as will be considered in § 583, or by a 
railroad or public service commission, see subdivi¬ 
sion b of this section, the state legislature cannot 
divest Itself of the right to reassume and exercise 


its sovereign rights in this regard.^^ Although 
the state may at least qualifiedly delegate the power 
of rate fixing to a carrier, this can be done only 
by ivords of positive grant in the carrier's charter 
or by something which is in law equivalent there¬ 
to 5 such power, it has been said, can be sus¬ 
pended in a given case only by a contract for 
a definite time by the supreme legislative body of 
the state or under authority clearly delegated by 
such body.^® 

The power of the state or its agencies to reg¬ 
ulate rates cannot be withdrawn or limited by con¬ 
tracts or other obligations existing between a ear¬ 
ner and another party.^^ Accordingly, the power 
of legislative regulation is not restneted by the 


of power 

(1) “The rate-TnafciTig- authority 
over public utilities is an attribute 
of sovereignty, inherent in the state, 
as an element of her police power” 
—State V. City of New Orleans, 91 
So. 533, 535. 151 La. 24. 

(2) “A continuance of adequate, 

efficient service by public utilities, 
particularly by street railroads in a 
growing city, vitally affects the pub¬ 
lic welfare- In granting to corpora¬ 
tions franchises to engage in the 
business of common earners, the 
law contemplates ... an ade¬ 
quate and efficient service and that 
a reasonable compensation therefor 
shall he allowed, to comport with 
organic property rights. . . - 

Therefore it is clearly within the 
legislative power and duty to enact 
regulations by which a reasonable 
return for service rendered by com¬ 
mon earners may he effectuated as 
well as to enact regrulations by 
which excessive charges and unjust 
discriminations by common carriers 
may he prevented and redressed ”— 
State V. Burr, 84 So. 61, 72, 79 Pla. 
290. 

(3) Other statements of similar 
import see 10 C-J. p 662 note 70 [al 

liocal or speeial legislatioiL 

A statute regrulatmg street car 
fares in cities of the second class 
IS not local or special legislation 
within the prohibition of the consti¬ 
tution—Ashworth v. Pittsburgh Ry. 
Co.. 34 Fa-Co. 253. 

fue as for interstate service 

Statute forbidding railroad corpo¬ 
ration havmg New York franchise, 
operating to and from stations with¬ 
in city of x)ver a million, and owned, 
controlled, or operated by railroad 
corporation havmg franchise from 
another state, to charge rate per 
mile within such city in excess of 
rates charged for similar service: 
from such city to stations in adja¬ 
cent state, prohibits higher fares be¬ 
tween stations in New York City oni 


Long Island Railroad than are 
charged for similar mileage between 
New York City and stations in New 
Jersey on Pennsylvania Railroad — 
Transit Commission v. Long Island 
R- Co. 294 N.Y.S. 183, 250 App.Div. 
448. 

VoxtgSLgiBS of road 

A statutory provision for the 
mortgaging of a street railroad un¬ 
der a mortgage reserving to the 
railroad the right to operate twenty 
years after the date that its prop¬ 
erty might come into the possession 
of another as the result of foreclo¬ 
sure proceedings, and fixing the rate 
of fare to be charged for such twen¬ 
ty-year period, does not affect the 
legislature's right through the utili¬ 
ties commission to regulate fares 
while the railroad is in the hands 
of the mortgagor,—Humphrey Co. v- 
Cleveland Ry. Co. 9 Ohio NP..N.S, 
609 

Change of rates 

Legislature possesses power to 
change street railroad's maximum 
rates contained in earlier statutes | 
when it appeal^ rates are unjust and 
unreasonable —^In re Dry Dock, E B. 
& B. R. Co, 172 N.E. 516, 254 N.Y. 
305, affirming Dry Dock, E. B. & B. 
R. Co. V. Pullen, 239 N.YS. 501, 228 
App.Div. 354. 

31. XJ.S —Ames v. Union Pac R. 
Co., C.C.Neh. 64 P 165 affirmed 
18 set 418. 169 U.S. 466, 42 L.Ed. 
819 

10 C.J p 663 note 73. 

32. U S-—^Rowland v Boyle, Ark., 
37 S.Ct. 577, 244 U.S 106. 61 L, 
Ed. 1022, affirming, D.C., Boyle v. 
St- Louis & S P. R Co., 222 P. 
539. 

33L Va.—Atlantic Coast Line R. Co. 
V Commonwealth, 133 S-E. 883, 
145 Va. 62. 

Poiimiv-n surcharge 

(1) In view of the rule stated in 
the text, the state corporation com¬ 
mission cannot order the removal of 
mtra-state Pullman surcharges. 
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where to do so would break down 
the interstate surcharges established 
by the interstate commerce commis¬ 
sion —^Atlantic Coast Lme R. Co. v- 
Commonwealth, 133 S.E. SS3, 145 
Va. 62. 

C2) Where the mtra-state Pullman 
surcharge is worth one hundred 
thousand dollars annually to car¬ 
riers in state, it is not removable 
on ground that loss would be de 
minimis.—v4-tlantic Coast Line R- Co. 
v. Commonwealth, supra. 

(3) The removal of such sur¬ 
charge IS not authorized even though 
the Pullman Company is under con¬ 
tract to pay railroads for hauling 
Pullman cars —Atlantic Coast Line 
R. Co V Commonwealth, supra. 

34. Mich —Groesbeck v Detroit 

United Ry.. 177 NW. 726. 210 

Mich. 227. 

Okl —Swam v. Oklahoma Ry. Co., 
32 P.2d 51, 168 Okl. 133. 

35. Ind—^Indianapolis v Navin, 47 
N.E. 525, 51 N.E. SO, 151 Ind- 139, 
41 L.R.A’337. 

10 C.J p 664 note 91, 

30. U.S.—Portland R, etc., Co. v. 

Portland, D.C.Or., 201 P. 119. 

37- N.Y —^People ex rel. City of 
New York v Nixon, 128 N.E 245, 
229 NY. 356. reversing ISO N.Y. 
S. 130, 190 App.Div. 612, affirming 
179 NY.S. 82, 109 Misc 7—Onon¬ 
daga Gk)lf & Country Club v. Syra¬ 
cuse & S R. Co., 160 NYS. 693. 
96 Misc 213. 

Okl.—^Little V. Oklahoma Ry. Co., 
233 P. 692, 97 Okl. 286. 

Effect of contract between earner 
and municipality see infra § 583 h. 
Statute authoxinn^ increase in. rates 
A statute authorizing increase in 
maximum rates chargeable by street 
railroad when found inadequate to 
yieU fair return, annulled existing 
contracts between earners and pri¬ 
vate parties, in conflict therewith.— 
People ex reL City of New York v. 
Nixon. 128 N.E. 245, 229 N.Y. 356, 
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fact that the income of the company has been 
pledged to the payment of obligations on the faith 
of Its charter and a statute reducing rates is 
not invalid because of the fact that a contract 
existed between two companies for the interchange 
of traffic at the rates of fare which existed prior 
to Its enactment.3® Also, a contract between the 
carrier and a private party fixing the fares for 
the transporting of passengers between specified 
points is beyond the power of the parties and is 
unenforceable,^*^ at least, after the particular serv¬ 
ice required by the contract is specifically rendered 
unlawful by statute.^^ 

The action of the state, through the legislature 
or a public service commission, in establishing a 
single fare rate does not exhaust its power to 
regulate transportation charges; and after estab¬ 


lishing such rate it may make a reasonable regula¬ 
tion aifecting mileage or commutation rates.42 

Rates must be reasonable. The state's power to 
regulate rates is subject to the limitations that the 
rates established by it or its authorized agency must 
be reasonable and fair, both to the carrier and to 
the public,^2 and that they must not be such as 
amount in law to the taking of private property for 
public use without just compensation or without 
due process of law.'*^ It has apparently been held, 
however, that where a law fixing maxunum rates 
existed at the time a railroad company was char¬ 
tered and entered into and became a condition of 
its franchise, the company cannot secure judicial 
authorization to increase such rates notwithstand¬ 
ing that they have become unreasonable and con- 

fiscatory-^5 


reversing 180 N.T.S. 130, 190 App. 
I>iv. 612, affirming 179 N.Y.S. 82, 109 
Misc. 7. 

sa. XJ S.—Chicago, B. & Q. R. Co v. 
Cutts. Iowa, 94 U.S, 155, 24 B.Bd. 
94. 

39- NT—Buffalo East Side R. Co 
V. Buffalo St. R. Co., 19 NE 63, 
111 N.Y. 132. 2 L.RA. 284. 

40. Okl-—Little v. Oklahoma Ry. 
Co, 223 P. 692. 97 OkL 286. 

41- N.Y.—Onondaga Golf and Coun¬ 
try Club V. Syracuse & S. R. Co., 
160 N.T.S. 693, 96 Misc. 213. 
Ikiwer rate of fare 

Under a statute providing that a 
earner shall charge the same com¬ 
pensation for the same service, a 
contract, insuring club members a 
lower fare than the general public, 
IS void after the law became effec¬ 
tive, even though it was, in the 
absence of the statute, valid when 
made.—Onondaga Grolf and Country 
Club V- Syracuse & S. R. Co., 160 
NY.S. 693. 96 Misc. 213. 

40. Md —^Pennsylvania R. Co. v. 
Towers, 94 A. 330. 126 Md. 59. 

43- U.S.—^Duluth St. Ry. Co. v. 
Railroad and Warehouse Commis¬ 
sion of Minnesota, Minxu, 4 F.2d| 
543, affirmed Railroad and Ware¬ 
house Comirni^sion of Minnesota v.; 
Uuluth Street Ry. Co., 47 S.Ct. 
489, 273 US. 625. 71 L.Ed. 807— 
Public Service Ry. Co. v. Board 
of Public Utility Commissioners, 
UC.NJ.. 276 P 979, 984. appeal 
dismissed Board of Public Utility 
Com’rs of State of New Jersey v 
Public Service Ry. Co., 45 S.Ct. 
9. 266 U.S 636, 69 UEd. 481—j 
Nansas City., C.. C. & St J Ry. 
Co. V Barker. D.C.Mo., 242 F 310 
Pa.—City of Philadelphia v Public 
Service Commission, 83 Pa. Su¬ 
per 8. 

10 C.J p 664 note 99. 


“The state - . . must consider 

both the nghts of the public and the 
rights of the corporation. Out of 
this situation it must evolve what 
the law terms a just and reasonable 
rate, which when made by compul¬ 
sion of public authority can never 
exceed the value of the service to 
the consumer and cannot be made 
so low as to confiscate the property 
devoted to that service. . - . The 

reasonable worth of the service ren¬ 
dered IS the maximum of the pei^ 
missible rate and a fair return on 
the value of the property employed 
for the public convenience is the 
minimum. It must fall between 
these two extremes.*'—Public Serv¬ 
ice Ry Co. v Board of Public Util¬ 
ity Commissioners, supra. 
Determination of reasonableness of 

rate see supra § 580. 

GommxLtation. rates 

A statute giving the commission 
power to fix maximum rates for 
commutation tickets does not au¬ 
thorize the commission to prescribe 
suburban commutation rates which 
would still further reduce to any ex¬ 
tent earmngs falling short of a fair 
return to any extent.—Kansas City, 

C. , C & St. J. Ry. Co. V. Barker, 

D. C.MO , 242 F. 310. 

Toxmer and prospective earnings 

In fixing the rates at any particu¬ 
lar time, the railroad's former earn¬ 
ings and probable prospective earn¬ 
ings should be considered with a 
view to so adjusting the rates as to 
permit a fair and reasonable return 
! —Omaha & C- B St. Ry. Co. v. Ne¬ 
braska State Railway Commission, 
173 N.W. 690, 103 Neb. 695 

Cownnicsinon. caunot annul rates 
which are not unjust and unrea¬ 
sonable.—Peo. V. Public Service 
Commn, 145 NY.S. 503. 159 App 
Div. 531, affirmed 109 NE 1089, 215 
N.Y. 689. I 


44. US.—Duluth St Ry. Co v. 
Railroad and Warehouse Commis¬ 
sion of Mmnesota, D C Minn, 4 F. 
2d 543, affirmed Railroad and 
War^ouse Commi*ssion of Mmne¬ 
sota V Duluth St Ry. Co.. 47 S. 
Ct 489. 273 U.S. 625. 71 L.Ed. 807 
—Public Service Ry Co. v. Board 
of Public Utility Commissioners, 
DC.NJ, 276 P. 979, appeal dis¬ 
missed Board of Public Utility 
Com'rs of State of New Jersey v. 
Public Service R. Co., 45 S Ct. 9, 
266 US 636, 69 LEd. 481—Bel¬ 
lamy V. Missouri, etc, R Co, Ark., 
215 F. 18, 131 C.C.A. 326, L.RA 
1915A 1 and note. 

Ind.—^Indianapolis v. Nevin, 47 NE 
525, 51 N E. 80, 151 Ind. 139, 41 L. 
RA. 337, 344. 

Mass.—Commonwealth v. Interstate 
Consol St. R. Co., 73 NE 530, 187 
Mass. 436, 11 L..RA.N,S., 973. af¬ 
firmed 28 S.Ct 26, 207 U.S. 79. 52 
DEd. 111. 

10 C J p 664 note 1. 

Joint rates 

(1) State is without power to re¬ 
quire transfer passengers, paying 
jomt rate, to be carried at a loss 
or without substantial compensation 
over proper cost of such s*^rvice. in- 
cludmg not only expenditures incur¬ 
red exclusively for that traffic, but 
also a lust proportion of the expens¬ 
es incurred for all traffic, of which 
transfer traffic forms a part'—Ban- 
ton V Belt Line Ry. Corporation, 
N.Y., 45 set. 534. 268 U.S. 413, 69 
LEd 1020. 

(2) A joint rate fixed by the public 
service commission, which is in fact 
confiscatory, cannot be sustained on 
the ground that it is a reasonable 
service requirement.—Banton v. Belt 
Line Ry Corporation, supra. 

45- U S —Charleston-Isle of Palms 
Traction Co. v- Shealy, D.aS.C., 
266 F. 406- 
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Although it has been said that rates can go no 
higher than the service is reasonably worth to the 
public requiring the service, even though charges so 
limited would fail to produce a fair return to the 
carrier on its investment,^® other authority holds 
that if a reasonable and just rate will be preju¬ 
dicial to a community it is unfortunate, but fur¬ 
nishes no reason why the company should be re¬ 
quired to render the service at a loss.^" Particular 


rates of fare and regulations in connection there¬ 
with, prescribed by statute or order of a commis¬ 
sion, have been held, under the evidence presented, 
to be, on the one hand, valid, either as necessary 
to assure a reasonable return to the carrier,'*® or 
as sufficiently compensatory, against attack by the 
carrier as being confiscatory,^^ and on the other 
hand, invalid because unreasonable and inadequate 
to yield a sufficient return.^® Where a carrier vol- 


46. Wasli.—^Puget Sound Electric R. 
Co. V. State R. Commn., 117 P. 739, 
65 Wash. 75, Ann.Cas.l913B 763. 

10 C J p 664 note 2. 

47- N Y.—Peo. V. Public Service 
Commn., 145 N.T.S. 503, 159 App. 
Div. 531, affirmed 109 N.E. 1089, 
215 N.T. 689. 

Advantage of lesser rate 

A commission cannot annul rates 
fixed by a carrier merely because a 
lesser rate would be to the advan¬ 
tage of the public.—Peo. v. Public 
Service Commn.. 145 N.Y.S. 503, 159 
App.Div 531, affirmed 109 N.E. 1089, 
215 N.Y 689. 

48. IlL—Chicago Rys Co. v. City 
of Chicago, 126 NE 585, 292 Ill 
190, error dismissed City of Chi¬ 
cago V. Chicago Rys Co., 42 SCt 
95. 257 XJ.S. 617, 66 IiEd 399. 

Mo.—State ex rel and to Use of 
Pugh V. Public Service Commis¬ 
sion. 10 S.W.2d 946. 321 Mo. 297 
Pa—City of Philadelphia v. Public 
Service Commission, 83 Pa Su¬ 
per. 8. 

R.I—Public Utilities Comnms«5ion v. 
Rhode Island Co., 110 A. 654, 43 
R.I. 135. 

Zinding of service famished at loss 
Mo—State ex rel. and to Use of 
Pugh V. Public Service Commis¬ 
sion, 10 SW.2d 946, 321 Mo. 297. 

Necessity for increase shown 
U.S—Westinghouse Electric & Mfg. 
Co. V. Binghamton Ry. Co., I) C. 
N.Y., 255 P. 378, appeal dismissed 
257 F 726, 169 C.C.A. 14. 
wnisi.T-gement of single fare zone 

(1) A finding of the commission 
in fixing rates, that a certain line 
did not extend farther than the sin¬ 
gle fare zones of other Imes afford¬ 
ed a substantial basis for the action 
of the commission in mcluding such 
line within the single fare zone.— 
West V. United Rys. & Electric Co. 
of Baltimore, 142 A 870, 155 Md 572, 
appeal dismissed United Rys. & Elec¬ 
tric Co of Baltimore v. West, 49 S. 
Ct. 79, 278 U.S. 567, 73 L.Ed. 510. 

(2) Commission’s order, including 
in street railway's single fare zone 
suburban area served by urban sys¬ 
tem, thus necessitating an increase 
in the smgle fare required to be 
charged to yield a compensatory re¬ 
turn, was, nevertheless, reasonable. 
—City of Milwaukee v. Railroad 


Commission. 240 XW. 165, 206 Wis 
339. 

(3) The enlargement of the smgle 
fare area and the increase in the 
rate of fare cannot be considered 
unreasonable solely because of the 
increase in rate, where, the rates 
charged in the single fare area for¬ 
merly existing were in any case in¬ 
adequate to yield a sufficient return 
to the carrier —City of Milwaukee 
V. Railroad Commission, supra. 
Tempoxazy increase 

Increase from five to seven cents 
of street car fares, after increase 
of employees* wages from forty- 
eight to sixty-five cents per hour, 
pending investigation as to what 
was adequate rate, was held to be 
reasonable.—Chicago Rys Co v. 
City of Chicago. 126 X B. 585, 292 IlL 
190, error dismissed City of Chicago 
V. Chicago Rys- Co., 42 S.Ct 95. 
257 U S. 617, 66 L Ed. 399. 

49- U.S —Grilchnst V. Interborough 
Rapid Transit Co. N.Y., 49 S.Ct. 
282, 279 U.S. 159, 73 BEd. 652, re¬ 
versing, DC, Interborough Rapid 
Transit Co. v. Gilchrist, 26 P.2d 
912—Ann Arbor R. Co. v Fellows, 
D C.Mich., 236 F 387, appeal dis¬ 
missed Ann Arbor R. Co. v. Glas¬ 
gow, 39 S.Ct. 5, 248 US. 588, 63 
L..Ed. 434. 

Pa—Jones v. Delaware, B. & W. R. 

Co, 69 Pa Super 568. 

Wis —^Milwaukee Electric Ry. & 
Bight Co. V. Railroad Commission 
of Wisconsin, 172 N.W. 746. 169 
Wis. 421. 

Experimimtal rates 

An order fibcing fares of seven 
cents on sale of five tickets, other¬ 
wise ten cents to be in effect for 
experimental period of two to four 
months was not irrational or uncon¬ 
stitutional or unreasonable to ex¬ 
tent of affording less revenue than 
rates proposed by receiver of com¬ 
pany, nor was the experimental pe¬ 
riod of excessive duration—^Donbam 
V. Public Service Commission, 122 
N.E 397, 232 Mass=!. 309. 

Five-cent fare 

An order of the public service 
commission fixing a five-cent mstead 
of a ten-cent rate between two 
towns will be sustained, where it 
appears the commission considered 
the surroundings, the size of the 
towns, and the rates charged by oth¬ 
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er roads, and from the substantial 
evidence offered determined that a 
five-cent rate vras reasonable.—clones 
V Delaware. B. & W. R Co., 69 
Pa Super. 568. 

50- U.S —Bos Angeles Ry Corpo¬ 
ration V. Railroad Commission of 
California. D.C.Cal. 29 P2d 140, 
affirmed Railroad Commission of 
California v. Bos Angeles Ry. Cor¬ 
poration. 50 S.Ct 71, 280 U.S 145, 
74 B.Ed. 234—^Duluth St Ry Co. 
V. Railroad and Warehouse Com¬ 
mission of Minnesota, D.C Minn., 4 
F 2d 543, affirmed Railroad and 
Warehouse Commission of Minne¬ 
sota V Duluth Street Ry Co., 47 
S.Ct. 489, 273 US. 625. 71 B Ed. 
807—^Public Service Ry Co. v. 
Board of Public Utility Commis¬ 
sioners, D.C N J., 276 F. 979, ap¬ 
peal dismissed Board of Public 
Utility Com'rs of State of New 
Jersey v. Public Service R. Co., 45 
S.Ct. 9, 266 US 636, 69 B.Ed. 481 
—Belt Bine Ry. Corporation v. 
Newton. D.C.NY., 273 F. 272— 
Westmghouse Electric & Mfg. Co 
V. Binghamton Ry Co., D.CN.T., 
255 F. 378, appeal dismissed 257 
F. 726. 169 C.C.A. 14. 

Minn.—State v. St. Paul City Ry. 
Co, 265 N.W. 434. 196 Minn. 456. 

Acceptance of transfers 

Where the cost of carrying each 
passenger on a street railway ex¬ 
ceeds four cents, and a majority of 
its passengers either travel on or re¬ 
ceive transfers as required by an 
order of the state public service 
commission, which allows it only 
two cents for such passengers and 
Its income is less than the oper- 
atmg expenses and interest on bor¬ 
rowed money, the order requiring 
the acceptance and issumg of trans¬ 
fers for the prescribed share in the 
fare is confiscatory, so that its en¬ 
forcement should be restramed.— 
Belt Bine Ry. Corporation v- New¬ 
ton, D.C.N.Y.. 273 F. 272. 

xeductioiL of revenae 
Evidence sustained finding that or¬ 
der of state railroad and warehouse 
commission requiring street rail¬ 
ways to sell two tokens for fifteen 
cents would materially reduce rev¬ 
enue obtamed under former fare of 
ten cents cash or six tokens for 
forty-five cents, so as to require set¬ 
ting aside order under stipulation.— 
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untarily maintains a certain passeng^er rate for 
years, it is Cbtfjpped to claim, in support of a con- 
ttntion that a reduced rate is confiscatory, that such 
rate was uiiremuiierative.^^ 

A rale established by statute is binding on the 
carrier until in the first instance, on application by 
the carrier or by some one injuriously affected 
the‘reby. or on the initiative of the public service 
commission, such rate has been investigated by the 
commission and judicially determined to be unrea¬ 
sonable or confiscatory as to a particular carrier.52 

Unjust discrimination. The rates established by 
the legislature or its authorized agency must not 
amount to unjust discrimination.53 Although im- 
just discrimination in railroad rates was forbidden 
by the common law, and it needs neither a statute 
nor a constitutional provision to make such dis¬ 
crimination in rates unlawful,®* a state may, with¬ 
out violating the fourteenth amendment, prohibit 
any unjust discrimination by a domestic railroad 
company against any persons or localities on its 


lines,®® and may leave it to the railroad commis¬ 
sion to determine whether the rates are, or are not, 
discriminatory.® ® 

The mere fact that a rate is discriminatory is not 
conclusive of its invalidity,®*^ especially where the 
discrimination is produced by an unreasonable over¬ 
charge for one type of service,®* only unjust and 
arbitrary discriminations are prohibited,®® and if 
the difference in rates is based on a reasonable 
and fair difference in conditions which equitably 
and logically justify a different rate, it is not in¬ 
valid as an imjust discrimination.®® So, a consti¬ 
tutional provision prohibiting the charging of a 
greater sum for a through rate than for the 
aggregate of the intermediate rates, is not contra¬ 
vened by a commission order fixing a through in- 
terurban rate higher than the combined local street 
car service rates for the same distance, where 
the services are distinct and different, and dif¬ 
ferent and reasonable methods for estabhshing the 
rates of each are followed.®^ 


state V. St Paul City Ry. Co-, 265 
NW. 434. 196 Minn. 456. 

51- TJ.S—Central of Geoig-ia R. Co- 

V. Alabama R- Comma., DC-Ala., 
209 P. 75. 

52- WVa.—State v Baltimore, etc., 
R. Co., S5 S.E. 714, 76 W.Va. 399. 

53, Tex —St Ixluis Southwestern 

Ry. Co. of Texas v. State, 261 S j 

W. 996. 113 Tex 570. 33 A-LuR. 367, | 

revel singr State v. St Bouis S. W, 
Ry. Co. of Texas, CivA.pp., 197 S,! 
W. 1006- i 

10 C J. p 665 note 7. 

Sale of mileagre books as discrimina¬ 
tion see infra subdivision c (1) of 
this section. 

Special rates to soldiers as discrim¬ 
ination see infra subdivision c (4) 
of this section. 

Evidence held not to show that 
public service commission’s order 
approving: increased suburban pas- 
sengrer rates was unjustly discrimi¬ 
natory.—State ex rel and to TTse of 
Pugh V Public Service Commission, 
10 SW.2d 946. 321 Mo. 297. 

54- Mo—State v. Missouri, etc, R. 
Co, 172 SW. 35, 262 Mo. 507. 

R. A1915C 77S. Ann.Cas 1916E 949. j 

5Sk XT S —Portland R., etc., Co. v. I 
Oregon R. Commn., 33 S Ct. S20, 
827, 229 US 397, 414. 57 L.Ed. 
1248. 1259, affirming 105 P. 709. 
109 P. 273, 56 Or. 468. 

Ga.—^Phillips V. Southern R. Co, 40 

S. E. 268. 114 Ga. 284. 

10 C J. p 665 note 9. 

w^ii-roads as public highways 

A constitutional provision forbid¬ 
ding discrimination is binding on 
the states notwithstandmg that by 


the constitution railroads are declar¬ 
ed to be public highways—State v. 
Missouri, etc, R. Co., 172 S-W. 35, 
262 Mo. 507. U.R.A.1915C 778. Ann 
Cas.l916B 949. 

BecLaxaMon of sovermgn. power 
A constitutional provision author¬ 
izing the legislature to enact laws to 
prevent unjust discrimination is a 
declaration of the sovereign power 
over the carrier’s duties to the pub¬ 
lic to demand only a reasonable rate 
without unjust discrimination, al¬ 
though the legislature has enacted 
no laws to carry out the constitu¬ 
tional pi ©vision—Peo. v. Suburban 
R. Co, 53 ISrE. 349. 178 Ill. 594, 
49 L.RA. 650. 

56. U S —^Portland R., etc., Co. v. 
Oregon R. Commn, 33 SCt. 820, 
827. 229 U.S. 397, 414, 57 LEd. 
1248. 1259, affirming 105 P. 709, 
109 P. 273, 56 Or. 468. 

57- Mo—State ex rel and to Use of 
Pugh V, Public Service Commis¬ 
sion. 10 SW2d 946, 321 Mo. 297. 
10 C J. p 665 note 13. 

Rate exceeding intermediate rates 
A rate established by the com¬ 
mission will not be held unjustly 
discriminatory on the ground that it 
exceeds the sum of fares between 
intermediate pomts fixed by inde¬ 
pendent franchise contracts, since 
fares fixed by franchise may be ei¬ 
ther too high or too low to yield 
an adequate return and cannot of 
themselves be taken as a basis for 
determming the reasonableness of a 
through rate not so fixed.—Stark 
County V Public Utilities Commis¬ 
sion. 131 N.EL 157, 102 Ohio St. 
124- 


58- NH—State v. Maine Cent- R. 

Co, 92 A 837, 77 N H. 425. 

10 C J. p 665 note 14. 

59. Mo —State ex rel and to Use 
of Pugh V. Public Service Com¬ 
mission, 10 SW.2d 946, 321 Mo. 
297. 

Tex.—St. Louis Southwestern Ry. 
Co of Texas v. State, 261 S W. 
996, 113 Tex 570, 33 ALR 367, 
reversing State v. St Louis S W. 
Ry. Co of Texas, CivApp, 197 S. 
W. 1006 

10 C J p 665 note 15. 

■p^’eaning of ‘^unjiist” 

A constitutional provision that the 
legislature shall pass laws to pre¬ 
vent unjust discrimination, does not 
forbid all discrimmation in fares, 
but only such as will operate un¬ 
justly, “unjust” being probably used 
in sense of that which is opposed to 
a law which is the test of right or 
wrong—St Louis Southwestern Ry. 
Co. of Texas v. State, 261 SW. 996, 
113 Tex. 570, 33 ALR 367, revers¬ 
ing State V St. Louis S W. Ry Co. 
of Texas, Civ.App, 197 SW 1006. 

GO- Mo —State ex rel and to Use 
of Pugh V- Public Service Com¬ 
mission, 10 S.W 2d 946, 321 Mo. 
297. 

10 C J. p 665 note 15. 

ei- Cal—City of Pasadena v. Rail¬ 
road Comm_ssion of California, 218 
P. 412, 192 CaL 61. 

P i ndin g of dkffmrence sustained 
Evidence that interurban cars 
were larger and more comfortable 
than local street cars, for a portion 
of the distance used tracks exclu- 
siirely reserved for them, stopped 
only at designated places, and were 
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1). Power of Commisaon 

Where the legislature has conferred such authority, 
a commission may have the power, m a proper case, to 
reduce or increase rates, to fix and adjust joint rates, to 
suspend or annul unjust or unreasonable rates estab¬ 
lished by a carrier, and to compel observance of lawfully 
established rates; but in exercising such powers, the 
commission must proceed in the manner prescribed by 
statute. 

Within constitutional limitations, the power of 
the state to regulate the intra-state passenger rates 
of common carriers, including street railroads, may 


be properly delegated to a public service or rail¬ 
road commission;®- and such power may also be 
vested in a commission by virtue of a constitu¬ 
tional provision to that effect.Although the 
commission has ordinarily onl^' this delegated pow¬ 
er,®'* and cannot act outside the authority conferred 
upon It by the legislature,®^ it may, within the lim¬ 
its prescribed b 3 ' the legislature, regulate and fix 
the passenger rates of common carriers, including 
street railroads.®® Accordingly’, subject to compli¬ 
ance with statutory requisites as to its proceedings. 


operated at a higii speed on publish¬ 
ed time-tables, sustained a finding 
that a substantial difference existed 
between the character of local street 
car service and interurban service. 
—City of Pasadena v. Railroad Com¬ 
mission of California, 218 P. 412, 
192 Cal. 61. 

G2. DeL—^Robertson v. Wilmington 
& P, Traction Co., 104 A. 839, 7 
Boyce 755. 

IlL—State Public Utilities Commis¬ 
sion V. Chicago & W. T. Ry. Co., 
114 N.E. 325, 275 IlL 555. Ann. 
Cas.l917C 50. 

Mo.—State ex rel Kansas City Pub¬ 
lic Service Co. v. latsbaw, 30 S.W. 
2d 105, 325 Mo. 909, appeal dis¬ 
missed Latshaw v. State of Mis¬ 
souri ex rel Kansas City Public 
Service Co., 61 S Ct. 101, 282 XJ. 
S. 806. 75 L Ed 723. 

N.Y.—^United Traction Co. v. Public 
Service Commission, 219 N.T.S- 
421, 219 App-Uiv. 95. 

Pa.—^Foltz V. Public Service Com¬ 
mission, 73 Pa Super. 24. 

RI.—^Public Utilities Conrunission v. 
Rhode Island Co. 110 A. 654, 43 
R.I. 135. 

10 aj. p 663 notes 72, 74. 

63. Okl.—Swam v. Oklahoma Ry. 
Co, 32 P.2d 51. 168 Okl 133— 
Tulsa St. Ry. Co. v. Oklahoma 
Union Ry. Co. 184 P. 71, 76 Okl. 
102 . 

Power not exclusive 

ITeb.Const. art 5 § 19a, did not 
give the state railway comnnission 
power to fix transportation rates to 
the exclusion of the state legisla¬ 
ture.—State V. Clarke, 153 U-W. 623, 
98 Neb. 566 

64. N.T.—United Traction Co. v. 
Public Service Commission, 219 N 
Y.S 421. 219 App.Div. 95. 

65- U.S.—Southern Pac. Co. v- Bar- 
tine. DCNev., 1 P.2d 323. 

10 C J. p 663 note 74. 

Subway faxes 

Transit commission has no great¬ 
er authority respecting subway fares 
than statute gave its predecessor, 
the public service commission.— 
City of New York v. Interborough 
Rapid Transit Co.. 177 N.E. 295, 257 
N.Y. 20. affirmmg 249 N.Y.S. 243. 

13 C.J.S.—70 


232 App r>iv. 233. affirming 240 N. 
Y S. 316, 136 Misc. 569. 

66- U.S.—East St. Louis & S Ry. 
Co. V. Brundage, D C IlL, 10 P.2d 
830—Duluth St Ry Co. v. Rail¬ 
road and Warehouse Commission 
of Minnesota, D.C.Minn., 4 P.2d 
543, affirmed Railroad and Ware¬ 
house Commission of Minnesota v. 
Duluth Street Ry. Co. 47 S Ct. 
489. 273 U.S. 625, 71 L.Ed. 807. 

Fla —State v. Railroad Com*rs of 
Florida, 84 So. 444, 79 Fla. 526— 
State V. Burr, 84 So. 61, 79 Fla. 
290. 

Ga —Georgia Public Service Com¬ 
mission V. Atlanta & W. P. R. Co, 
139 S.E. 725, 164 Ga. 822—Geoi- 
gia Ry. & Power Co v. Railroad 
Commission of Georgia, 98 S.E 
696. 149 Ga. 1, 5 AL.R. 1. 

Minn.—City of St, Paul v. Railroad 
and Warehouse Commission, 203 
N.W. 973, 163 Minn. 274. 

Miss —^Illmois Cent. R. Co. v. Mis¬ 
sissippi Railroad Commission, 77 
So. 314. 116 Miss. 484 
NY—Quinby v. Public Service Com¬ 
mission of State of New York for 
Second Dist., 119 N E. 433, 223 
NY. 244, 3 A.LR 685, reversing 
169 N.Y.S 1109, 183 App Div 914 
affirming 169 N.Y.S. 976, 102 Misc. 
337, reargument denied 124 NE. 
790, 227 N Y. 601. 

Ohio—King Powder Co v Thrasher, 
20 Ohio N P .N S , 401 
Okl—Swain v. Oklahoma Ry. Co, 
32 P 2d 51, 168 Okl. 133. 

RI—^Public Utilities Commission v 
Rhode Island Co., 110 A. 654, 43 
RL 135 

Wis—City of Milwaukee v Railroad 
Commission, 240 NW. 165, 206 

Wis. 339. 

10 C J. p 663 notes 72, 74. 

Power to regulate street railroad 
rates fixed by municipal ordinance 
or franchise see infra § 583 c. 

Street railroads 

(1) A statute conferring upon the 
railroad commissioners authority to 
regulate the tariff rales of "all rail¬ 
roads, railroad companies and com¬ 
mon carriers," must be interpreted 
by its own terms, and must be con¬ 
sidered as a whole m determining 
whether it applies to street rail-. 
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roads—State v. Burr, 81 So. 61, 79 
Fla 290. 

(2) As so interpreted authority to 
prescribe reasonable and just rates 
of street car fares is vested in the 
railroad commissioners —State v. 
Railroad Com’rs of Florida, 84 So 
444, 79 Fla 526—State v. Burr, su¬ 
pra. 

Bates from "point to point" 

The words “point to point,” as 
used in a statute conferi mg upon 
railroad commissioners authority to 
regulate transportation rates from 
point to point within the state, do 
not necessarily mean fiom an estab¬ 
lished station to an established sta¬ 
tion, but may include transportation 
between the stops of a street car. 
—State V. Burr, 84 So. 61, 79 Fla. 
290 

Ticket rate and train rate 

A statute making it unlawful for 
railroads to collect more than the 
regular fare from passengers who 
board trams at places where tickets 
are not offered for sale, was not de¬ 
signed to control the railroad com¬ 
mission in fixing Tnaximum rates and 
does not prevent the commission 
from fixing the maximum ticket rate 
I and the maximum train rate at the 
same amount per mile.—^Illinois 
Cent. R. Co. v. Mississippi Railroad 
Commission. 77 So 314, 116 Miss. 
484. 

Absence of valid contract as to fares 

(1) Under a statute conferring up¬ 
on the railroad commission the right 
to regulate rates to be charged by 
street railways, except where a val¬ 
id, subsisting contract with respect 
to the rate existed between a mu- 
mcipality and the carrier, the com¬ 
mission has the duty, on application 
of the carrier, to fix the fare, if no 
such valid contract was in effect.— 
Georgia Ry. & Power Co. v. Railroad 
Commission of Georgia, 98 S.KI. 696, 
149 Ga. 1. 5 A.L R. 1. 

(2) As to street railway franchis¬ 
es containing no limitation on fares 
public service commission has juris¬ 
diction to regulate fares.—City of 
Yonkers v. Maltbie, 245 N.Y.S. 514, 
138 Misc. 572, affirmed 248 N.Y.S. 
75, 231 App.Div. 415. 
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the commission, under its authority to fix just and 
reasonable rates may, in a proper case, reduce,®^ 
increase,®^ or change,®® the rates of fare to be 
charged. Moreover, in the absence of statutory 
limitation to the commission’s authority, such re¬ 
duction*^® or increase^ 1 may be granted where nec¬ 
essary to assure the establishment of a reasonable 
rate, notwithstanding that it is in contravention 
of an existing maximum rate fixed by stamte, and 


this power to increase the statutory maximum will 
be found to exist especially where the statute 
authorizing the commission to fix just and reason¬ 
able rates specifically repeals inconsistent acts or 
parts thereof.72 If, however, the legislature has 
not granted the necessary authority, or has for¬ 
bidden the commission to disturb a statutory max¬ 
imum fare limitation,^® as by a provision restrict¬ 
ing street railroad fares to five cents, in the same 


Pidlice power 

Corporation commission’s order, 
fixmgr street railroad fares as to 
lines outside municipal limits, was 
made under police power, not under 
contract, as affects the rigrht of 
subsequent modification —Lynchburg- 
Traction & Light Co. v City of 
Lynchburg. C.C.A.Va., 16 F.2d 763. 

67- IlL—State Public Utilities Com¬ 
mission V. Chicago & W. T. Ry. 
Co, 114 N E 325. 275 Ill. 555, Ann i 
Cas.l917C 50. | 

N.Y.—People ex rel. City of New 
York V. Nixon, 128 NE 245, 229 
N.Y. 356. reversing 180 N.Y.S. 130. 
190 App Div. 612, affirming 179 N. 
Y.S. 82, 109 Misc. 7—Quinby v 
Public Service Commission of 
State of New York for Second 
List, 119 NE. 433, 222 N.Y. 244, 
Z AII 1 .R 685, reversing 169 N.Y. 
S 1109, 183 App Div 914, affirming 
169 N.YS, 976, 102 Misc. 337. re- 
argument denied 124 NE 790 227 
N.Y. 601, 

10 C.J. p 663 note 77. 

66. US—-Westinghouse Electric & 
Mfg Co V. Binghamton Ry. Co., 
U.C-N.Y, 255 F. 378, appeal dis¬ 
missed 257 F. 726, 169 C.C A. 14. 
Del—^Robertson v. TVilmington & P. 
Traction Co., 104 A. 839, 7 Boyce 
155. 

Md.—Chenoweth v- Maloy, 123 A. 77, 
143 Md 622. 

Mass —^Donham v. Public Service 
Commission, 122 N.E 397, 232 

Mass. 309. 

N.Y.—Qumby v. Public Service Com¬ 
mission of State of New York for 
Second Dist. 119 NB. 433, 223 N. 
Y. 244, 3 A.L.R. 685, reversing 169 
N.Y.a. 1109, 183 App.Div. 914. af¬ 
firming 169 N.Y.S 976, 102 Misc 
337, reargument denied 124 N.E 
790, 227 N.Y. 601—^People ex rel. 
New York & N. S. Traction Co. v. 
Public Service Commission of 
State of New York for Second Dis¬ 
trict, 162 N,Y.S. 405, 175 App Div. 
869. 

NC.—^In re Petition for Increase of 
Street Car Fares in City of Char¬ 
lotte, 101 S.E. 619, 179 NC. 151. 
Wis—Smith V. Railroad Commission 
of Wisconsm, 173 NW. 312. 169 
Wis. 547. 

Sale of tickets at lower rate 
cash fare 

Cl} Order of pubhc service com¬ 


mission requiring issuance by street 
railway lines of five tickets for 
thirty-five cents, ten-cent fare being 
required when paid in cash, is with¬ 
in the statutory authority of com¬ 
mission. to fix just and reasonable 
rates of fare^ such authority not be¬ 
ing restricted to orders involving 
only cash fares notwithstanding the 
failure of the carrier to propose the 
sale of tickets—City of Fb.ll River 
V. Public Service Commission, 122 N. 
B. 406. 232 Mass. 329. 

(2) Such a regulation is not in 
^’lolation of the federal or slate con¬ 
stitution.—^Donham v. Public Service 
Commission, 122 N.E. 397, 232 Mass. 
309. 

69- U S —W estmghouse Electric & 
Mfg- Co. V. Binghamton Ry. Co, 
DC.N.Y.. 255 F. 378, appeal dis¬ 
missed 255 F. 726, 169 CCA. 14 

70. Ill—State Public Utilities Com¬ 
mission V Chicago & W. T. Ry. 
Co, 114 N.E. 325, 275 IlL 555. Ann 
Casl917C 50- 

N.Y—Quinby v. Public Service Com¬ 
mission of State of New York for 
Second Dist, 119 NE 433, 223 N 
Y. 244, 3 ALR. 685, reversing 169 
N.Y.S 1109, 183 App.Div 914. af¬ 
firming 169 N.Y.S 976, 102 Misc 
337, reargument denied 124 N B 
790, 227 NY. 601. 

OthcNTwise stated 

A legislative enactment fixing a 
maximum rate per mile, pursuant to 
authorization by the state constitu¬ 
tion, does not preclude the public 
utilities commission from reducing 
the rate chargeable by railroads 
within the statutory maximum.— 
State Public Utilities Commission v. 
Chicago & W. T. Ry. Co, 114 N.E. 
325, 275 Ill 555, Aim.Cas.l917C 50 

71- Del —^Robertson v Wilmington 
& P. Traction Co, 104 A. 839, 7 
Boyce 155. 

N.Y.—^In re Dry Dock, B. B. & B. R. 
Co, 172 N.E 516, 254 N Y. 305, af¬ 
firming Dry Dock, E B & B R Co 

V Pullen, 239 NYS 501, 228 App. 
Div. 354—^People ex rel. City of 
New York v, Nixon, 128 N.E. 245, 
229 N.Y. 356, reversing 180 N.Y.S. 
130, 190 App.Div. 612 , affirming 
179 N Y-S. 82, 109 Misc 7—Qumby 

V Public Service Comnussion of 
State of New York for Second 
Dist., 119 NE. 433. 223 N.Y. 244, 3 
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ALR 685, reversing 169 N.Y S. 
1109, 183 App Div 914, affirming 
169 N.Y.S 976, 102 Misc 337, rear¬ 
gument denied 124 NE. 790, 227 N 
Y 601—^Evens v Phelps, 211 NY. 
S 650, 214 App Div 122, affirmed 
158 NE 310, 246 N.Y. 224. 

10 CJ. p 669 note 67 [fj. 

Power to fix maximum book mileage 
rates m excess of the maximum 
fixed by statute see infra subdi¬ 
vision c (1) of this section. 

Authority held suffident 

A statute authorizing the commis¬ 
sion ‘*to hear and examine complaints 
concerning rates charged by any 
. . public utility and to make 
such recommendations and orders as 
it may deem proper concerning such 
rates” is sufficient to empower the 
commmsion to increase a rate fixed 
by statute in the exercise of the 
regulatory power.—^Robertson v. 
Wilmington & P Traetion Co.. 104 A. 
839, 7 Boyce, Del, 155. 

72- Md—Chenoweth v. Maloy, 123 
A- 77. 143 Md. 622. 

MaximuTn rates fixed by city char¬ 
ter granted by state are so subject 
to increase —Chenoweth v. Maloy, 
123 A 77, 143 Md. 622. 

7a. US.—East St. Louis & S Ry. 
Go V. Brundage, DC Ill, 10 P.2d 
830. 

Neb.—State v Clarke, 153 NW. 623, 
98 Neb 566. 

I G-eiLeral authority iusuffideut 

A grant of authority to the com¬ 
mission to regulate the rates of com¬ 
mon carriers is not sufficient to au¬ 
thorize It to increase the rates be¬ 
yond that provided for m a law fix- 
mg a iriflxjTinnm rate per mile, it be¬ 
ing the intention of the legislature 
in specifically fixing a maxinnum fare 
and then conferring general powers 
of regulation upon the commission 
to permit the latter to regulate rates 
only withm the prescribed limit — 
State V. Clarke. 153 N W. 623. 98 Neb. 
566 

Blectzic railroad mcorporated un¬ 
der Railroad Act is bound by two- 
cent fare law, and hence cannot se¬ 
cure an increase from the commis¬ 
sion above such rate where the com¬ 
mission is prohibited by law from 
disturbing the statutory maximum. 
—East St. Louis & S. Ry Co. v. 
Brundage, D.aill., 10 F.2d 830. 
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act empowering’ the commission to regulate rates 
to assure railroads a reasonable retum,^^ such 
maximum fare may not be increased by it, even 
though the compands income from such rate is 
not sufficient to yield it a reasonable return 
but the commission is not so restricted by a statu¬ 
tory provision requiring that carriers^ charges be 
just and reasonable, and no more than allowed 
by law or by order of the commission “conformably 
with the law.”76 

A commission’s authority to regulate rates is 
not limited by a statute authorizing municipalities 
to enter into “service-at-cost” agreements with util¬ 
ities subject to approval by the commission, since 
the authority to approve such contracts implies an 
authority to investigate the facts, determine the 
value of the company’s property, and determine the 
reasonableness of the rateJ^ 

Under some statutes so providing, the commis¬ 
sion has power to suspend or annul tmjust and un¬ 
reasonable rates established by the carrier but 
this can be done only after it has determmed on 
satisfactory evidence that the rates are unjust and 

74. Wash-—^State v. Public Service 
Commission of Washington, 172 P. 

830, 894, 101 Wash. 601. 

‘When the street railroads were 
first made subject to the jurisdic¬ 
tion of the Public Service Commis¬ 
sion, there was an express provision 
in the same act which provided that 
no street railroad company should 
charge more than five cents. It can¬ 
not therefore be held that it was the 
intention of the Legislature by con- 
tinumg m section 53 substantially 
the same provisions that had been 
embodied m the prior law [authoriz¬ 
ing the coTnTini«5!sion to fix a just and 
reasonable rate where the existing 
rates are insufficient to yield a rea¬ 
sonable return] ... to thereby 
grant to the Public Service Commis¬ 
sion the right to fix a rate in ex¬ 
cess of five cents and disregard the 
provision m section 35 limiting the 
rate to that sum."—State v. Public 
Service Commission of Wa^shington, 
supra. 

75- Wash—State v- Public Service 
Commission of Washmgton, supra 
7BL Md—Chenoweth v. Maloy. 123 
A. 77, 143 Md. 622. 

ConfozmaiLce with law as to exercise 
of powers 

"Conformably with the law" means 
rates fixed by order of the commis¬ 
sion. provided it conforms with the 
law m doing so, and does not pre¬ 
vent the commission from fi-ring a 
rate higher than one previously es¬ 
tablished by statute.—Chenoweth v 
Maloy, 123 A. 77, 143 Md 622. 

77- Mo—State ex rel. T^Tansas City 
Public Service Co. v. Latshaw, 30 


unreasonable, where the carrier has a statutory 
right to a hearing,^® although it may be authorized 
to suspend an increase in rates the carrier pend¬ 
ing the hearing and determination of their reason¬ 
ableness, without notice to the carrier.The 
commission may also have the power to author¬ 
ize a temporary increase of rates pending a deter¬ 
minate valuation of the railroad company’s prop¬ 
erty devoted to public use.^i ^nd the fixing of a 
permanent rate on a full hearing ;S2 to permit a 
street railway company to file a new schedule 
of rates within less than three years after the 
determination of the previous rate, under a stat¬ 
ute providing that no rate be changed within such 
time except on application to, and approval by, 
the commission to compel observance, by the 
carrier, of a statute,^^ or of a valid contract be¬ 
tween a municipality and a railroad company,*® 
fixing rates; and to restrain a street railway com¬ 
pany from putting a changed rate into effect where 
such company has not complied with the statutory 
requisites of publicly posting and publishing sched¬ 
ules of such changed rate.** Under its power to 

railway company is insufficient to 
yield a revenue which will pay a fair 
return on investment, although not 
constituting what would technically 
be denominated an emergency, may, 
when shown, be sufficient for the al¬ 
lowance by the state railway com¬ 
mission of a temporary increased 
rate.—Omaha & C. B. St. Ry. Co. v. 
Nebraska State Railway Commission, 
173 N.W. 690, 103 Neb. 695. 

82. ni-—Chicago Rys. Co. v. City of 
Chicago. 126 N.E 585, 292 Ill. 190. 
error dismissed City of Chicago v. 
Chicago Rys. Co., 42 S.Ct. 95, 257 
U.S 617. 66 L.Ed- 399. 

83; Pa —City of Philadelphia v. 
Public Service Commission, 84 Pa- 
Super. 135. 

84. W.Va.—State v. Baltimore, etc., 
R Co., 85 S B 714, 76 W Va. 399. 
Sate not determined unreasonable 
Until a statutory rate has been 
investigated by the commission and 
determined to be unreasonable or 
confiscatory as to a particular car¬ 
rier, or until such statute has been 
amended or otherwise nullified, the 
public service commission has juris- 
dicuon to compel observance of such 
rate by the carrier.—State v. Balti¬ 
more. etc., R Co., 85 S.B. 714, 76 W. 
Va. 399. 

86i. N.J.—^Trenton & Mercer County 
Traction Corp. v. Inhabitants of 
City of Trenton, 101 A. 562, 90 N.J. 
Law 378, affirmed Trenton & Mer¬ 
cer County Traction Corp. v. Board 
of Public Utility Com’rs, 103 A. 
1054. 91 N J.Law 719. 

88. Pa.—City of Pittsburgh v. Pitts- 


SW2d 105, 325 Mo. 909, appeal 
dismissed Latshaw v. State of 
Missouri ex reL Kansas City Pub¬ 
lic Service Co, 51 S.Ct. 101. 282 U 
S. 806. 75 L.Ed 723. 

78. IlL—State Public Utilities Com¬ 
mission V. Chicago & W T. Ry. 
Co, 114 N.B. 325. 275 Ill 555, Ann. 
Casl917C SO¬ 
IL J —Gillen V- Public Service Ry. 

Co, 116 A. 621, 97 N.J.Law 333. 

10 C-X p 663 note 77. 

79. m. —State Public Utilities Com¬ 
mission v. Chicago & W T. Ry. 
Co, 114 N.E. 325. 275 Ill. 555. Ann. 
Cas.l917C 50. 

10 C.X p 663 note 78 

Bates determination 

Rates filed m original schedules of 
the earner cannot be set aside by 
the commission except after full 
hearing and determination of their 
reasonableness, and the commission 
in the absence of statutory authoi^ 
ity therefor may not prescribe other 
rates pending its determination.— 
State Public Utilities Commission v. 
Chicago & W T. Ry. Co.. 114 N.E. 
325, 275 Ill. 555, Aiin.Cas.l917C 50. 

80. U.S.—Trenton, etc,. Tract- Corp. 
V. Trenton, D.C.NX, 227 P. 502, 
affirmed 229 P. 140, 143 C.C.A. 416. 

81- Pa.—City of Scranton v. Public 
Service Commission, 73 Pa.Super. 
192, 197, affirmed 110 A. 775, 268 
Pa. 192. 

A situation, due to cm unexpected 
nse in prices and wages which makes 
it altogether probable that the past 
and present rate charged by street 

lioz 
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rcg^uiate methods of operation, however, a commis¬ 
sion cannot, as a means of forcing improved meth¬ 
ods, penalize street railroad companies with a rate 
which will not return even operating expenses.®^ 

A statute authorizing the commission to fix rates 
and services on its own motion has been held 
to apply only when the question is one of rea¬ 
sonableness of the fares and service, and not 
when the question is one of lavr as to the fares 
chargeable by a carrier under its franchise.*^ 

An order of the commission raising rates under 
its poiver to take such action in the case of an 
emergency may be sustained as a general rate or¬ 
der authorized by statute, notwithstanding that the 
court finds that no emergency existed.^^ 

A statutory provision authorizing investigations 
and inquiries by the commission on its own mo¬ 
tion does not authorize the making of any order, 
and an order directing a raitroad company to col¬ 
lect only a single fare between certain points is 
without jurisdiction and may be attacked col¬ 
laterally in a prosecution for ejecting a passenger 
refusing to pay an additional fare.®® 

Coordination of fare ziones. A commission has 
jurisdiction to determine an application for the 
coordination of fare zones of a street railroad and 
a bus corporation serving the same territory.®! 

Joint rates. Under a statute authorizing the 
commission to require physical connection of roads 
at junction points, the commission may make a 
valid order that a transfer system be installed 
by two street railroad companies, designating the 


point of transfer, fixing the rate for joint service, 
and providing for the division of such charges be¬ 
tween the companies.®^ Where existing joint rates 
are confiscatory as to one railroad and excessive 
as to the other, the commission may adjust and ap¬ 
portion the joint rates so as to make them reason¬ 
ably remunerative to both companies. ®3 

Proceedings before commission. A commission 
in exercising its powers of regulation must act in 
the manner prescribed by the statute granting 
It power.®! Thus, where the statute so provides, 
a new rate can be fixed and ordered by the com¬ 
mission only after a proper hearing and investi¬ 
gation as to the reasonableness of the old rate.®® 
The fact that proceedings of the commission reg¬ 
ulating rates of fare are not instituted by the state 
does not affect the validity of the reg^ation, where 
the statute authorizes the commission to act on its 
own motion, on the petition of the railroad com¬ 
pany or on complaint of other specified persons 
and groups.®® Even apart from specific statutory 
authorization, a railroad, as well as a citizen, has 
the right to be heard by the commission, and m a 
proper case, to obtain a change in its rates.®*^ Un¬ 
der some statutes, however, the rates of a street 
railroad cannot be changed on an ex parte applica¬ 
tion of the company, without an opportunity ac¬ 
corded on public notice to citizens and taxpayers 
to be heard.®® In an investigation of the neces¬ 
sity of increased rates to meet increased operatmg 
costs and wage demands, the commission may prop¬ 
erly hear representatives of the railroad and its 
employees.®® 


burgh Rys. CJo. 103 A. 373, 259 Pa. 
558, affirming Pittsburgh Rys- Co. 
V, Public Service Commission, 66 
Pa.Super. 243. 253. 

87- US.—Chicago Rys. Co. v. Illi¬ 
nois Commerce Commission, D C. 
Ill., 277 P. 970. 

88- ir.Y. —People v. Monarch, 185 N. 
Y.S. 5, 193 App.Div- 707, 

89- Wis.—Smith V. Railroad Com¬ 
mission of Wisconsin, 173 N.W. 
312. 169 Wis. 547. 

90. N.Y.—^People v. Monarch, 185 N 
Y.S. 5, 193 AppDiv. 707. 

91- N J.—^Borough v. Roselle Park 
V. Board of Public Utility Com'rs, 
144 A 623, 7 N.J.Misc. 141. af¬ 
firmed Town of Irvington v. Board 
of Public Utility Com’rs, 152 A 
921, 107 KJLaw 191. 

Offer of consolidation of street 
railroad and bus corporations during 
hearing on application for coordina¬ 
tion of fare zones was immaterial to 
the issue—Borough of Roselle Park 
V. Board of Public Utility Com'rs, 


144 A 623, 7 N.J.Misc. 141, affirmed 
Town of Irvington v. Board of Public 
Utility Com’rs, 152 A 921, 107 N.J. 
Law 191, 

iraliLatioiL 

Board of public utility commission¬ 
ers could codordinate as to fare 
zones in operation of street railroad 
and bus corporations serving same 
territory without valuation of prop¬ 
erty—Borough of Roselle Park v 
Board of Public Utility Com’rs, 144 
A. 623, 7 J Misc. 141, affirmed Town 
of Irvington v. Board of Public Util¬ 
ity Com’rs, 152 A 921. 107 IST.JLaw 
191. 

92- Okl.—^Tulsa St By. Co v. Ok¬ 
lahoma Union Ry. Co., 184 P. 71, 
76 Okl. 102. 

93- Ill.—State Public Utilities Com¬ 
mission V Chicago & W T. Ry Co, 
114 NE 325, 275 Ill. 555. AnnCas 
1917C 50. 

LT-S —Southern Pac. Co. v. Bar- 
tine, U.C.jIsrev, 1 F2d 323. 

95. US —Southern Pac. Co. v. Bar- j 
tine, supra. j 


99- Or—City of Portland v. Public 
Service Commission of Oregon, 173 
P. 1178, 89 Or. 325. 
ira'vigatio]i. companies 

Under a statutory provision that 
any person or corporation may file 
a written complaint with the com¬ 
mission, a railroad commission 
jurisdiction to establish a through 
route and joint rate on a railroad to 
a city on petition of incorporated 
navigation companies, the fact that 
it has no jurisdiction over their busi¬ 
ness, or over water rates, being im¬ 
material—Grand Rapids, etc, R Co. 
V. Michigan R. Commn., 154 NW. 15, 
188 Mich 108 

97. Bel—Robertson v. Wilmington 
& P. Traction Co, 104 A 839. 7 
Boyce 155. 

Bel —Robertson v. W^ilmington 
& P Traction Co, supra. 

99- Ill—Chicago Rys. Co v City of 
Chicago, 126 N.E 585, 292 Ill. 190, 
error dismissed City of C.iicago v 
Chicago Rys. Co. 43 S CL 95. 257 
U.S. 617. 66 L.Ed. 399. 
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The commission, in a proceeding lo fix rates, is 
required to weigh all competent evidence in deter¬ 
mining the value of the railroad companj'’s prop- 
erty,i and it cannot submit its own conclusions or 
judgments in place of the evidence presented as 
to reproduction cost:^ but only such data as is 
introduced in evidence may be considered, and an 
order based on data not so introduced is invalid, 
notwithstanding that such data is otherwise clearly 
relevant and material.^ Considerable latitude is 
permitted the commission in the investigation of 
relevant facts as to valuation and other aspects 
of the determination of the reasonableness of par¬ 
ticular rates,^ and it has been held that any evi¬ 
dence tending to establish the present value of the 
property is competent.® All items entering into 
the accoimts presented by the company and the na¬ 
ture of all expenditures going to reduce the net 
earnings are subject to investigation;® but if the 
company stipulates that certain expenditures are 
not to be considered as affecting the value of its 
property or as having any bearing on the rates 
of fare it may charge, an investigation of such 
expenditures is no longer material and may not 
be required.^ The commission is not bound, in its 
estimate of value, by the conclusion reached in 
an action previously brought in the federal court 
against a city, in which the street railroad com¬ 
pany whose rates were involved was operated.® 


A finding of the commission that the valuation of 
a street railroad’s property is upward of a specified 
sum, not objected to by the company, may under 
certain circumstances, constitute a sufficiently defi¬ 
nite A’aluation for the purpose of ascertaining a 
rate base.® It has been held, however, that in the 
absence of statutory requirement therefor, a defi¬ 
nite appraisal of the value of the railroad com- 
pan 3 '’s property is not essential to the determina¬ 
tion of the reasonableness of a proposed increase 
in ratesji*^ at least, where the commission can de¬ 
termine such value from other evidencc.^l 

In proceedings before a commission to annul 
increased rates, m the absence of a showing that 
the lovrer rates were reasonable and compensatory, 
the fact that such rates had been in force for 
some years raises no presumption that an in¬ 
crease therein is unreasonable the carrier is 
entitled to have the commission pass on the merits 
of the question whether the increased rates are 
unreasonable under the conditions then existmg,^® 
and where in such proceedings the commission 
does not find that the increased rates are unrea¬ 
sonable or unjust, it is erroneous for it to vacate 
them and to require the restoration of the pre¬ 
existing lower rates merely on the ground that 
the carrier has failed to overcome the presumption 
that the increase was unreasonable.^^ 


X. Mo— state ex rel. and to Use of 
City of St Louis v. Public Service 
Commission, 34 S.W 2d 507, 326 Mo. 
751- 

■Sw N.T.—^Yonkers K. Co. v. Maltbie, 
274 NT.S. 535. 242 App.Uiv. 319, 
motion granted 195 N.E. 191, 266 
N Y. 542. 

■3. U.S—Southern Pac. Co. v. Bar- 
tme, UC-Nev.. 1 P.2d 323. 

Minn.—State v. Minneapolis Street 
Ry. Co.. 191 N.W. 1004. 154 Mmn 
401. 

Xnspection of stodc books 

The court properly directed a cor¬ 
poration holding the stock of a street 
railway company and the officers and 
directors of the holding company to 
permit the city to inspect the stock 
bo<^ of the holding company, smee 
the railroad and warehouse commis¬ 
sion and the city should have con¬ 
siderable latitude m the pursuit of 
such information.—State v. Minne¬ 
apolis Street Ry. Co.. 191 N.W. 1004. 
154 Minn. 401. 

5. NY —^Yonkers R. Co. v. Maltbie, 
296 N.Y S 411, 251 App.Div. 204. 
App'Tsvisai not supported by invento¬ 
ries 

That an appraisal of a "railroad’s 
j^roperties, offered in evidence by 


such company in a proceeding before | 
the commfssion, did not mclude the I 
mventones on which it was based, 
did not make such proof inadmissi¬ 
ble.—City of New York v. Nixon, 183 
NYS 6, 111 Misc. 224. 

G. Mmn —State v. Minneapolis 

Street Ry. Co, 191 N.W. 1004, 154 
Minn 40L 

7- Minn — State V- Minneapolis 

Street Ry. Co., supra. 

&. Wis.—^Milwaukee Electric Ry. & 
Light Co. V. Railroad Commission 
of Wisconsin, 172 N.W. 746, 169 
Wis. 421. 

9- Pa—City of Philadelphia v Pub¬ 
lic Service Commission, 84 Pa.Su- 
per. 135. 

IOl N J.—O’Bnen v. Board of Public 
Utilities Com'rs, 106 A. 414, 92 N 
J.Law 587, affirming 105 A 132, 92 
NJ.Law 44. 

Pa—City of Philadelphia v. Public 
Service Commission, 84 Pa.Super. 
135 

Increase to meet ci«^ncred conditions 
Where increase on rate of trolley 
company over former reasonable 
charge is only sufficient to prevent 
deficit in operations because of new 
and extraordinary conditions, no use¬ 
ful purpose can be served by a valua¬ 
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tion of all its property.—O’Bnen v. 
Board of Public Utilities Com’rs, 106 
A. 414, 92 N J.Law 587, affirming 105 
A. 132. 92 N J.Law 44 

11- Pa —City of Philadelphia v. 
Public Service Commission, 83 Pa. 
Super 8 

12- N.Y.—^Peo. v. Public Service 

Column, 109 NE. 252. 215 N.Y. 241, 

affirming 145 NY.S 513, 159 App. 
Uiv. 546. 

13- N.Y —Peo. v. Public Service 

Commn, 145 N.Y.S. 513, 159 App. 
Uiv. 546, affirmed 109 N.E. 252, 215 
N.Y. 241. 

14. NY—Peo. v. Public Service 

Commn, 145 N.Y.S. 513, 159 App 
Div. 546, affirmed 109 NE. 242. 
215 N.Y. 241 
Season for mle 

In view of the regulations impos¬ 
ed on railroad companies and the 
public reports reauired of them, it is 
improper to assume that they have 
peculiar and hidden knowledge of 
their affairs, and so should have the 
burden of justifying an increase of 
rates, instead of those objectmg hav¬ 
ing the burden of proving that the 
increase was not required—Peo. v. 
Public Service Commn., 109 NE. 252, 
215 NY. 241, affirming 145 N.Y.S. 
513, 159 App Uiv. 546. 
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The order of the commission, to be valid, must 
be within the issues framed on the hearing before 
it.i5 

The commission’s rejection of a requested tariff 
for street railway fares is a final determination.^^ 

c. Farticnlar Begnlations 

(1) Sale of mileage books 

(2) Free transportation of specified offi¬ 

cers 

(3) Single fare for contmuous tnp; 

transfers 

(4) Other regulations 

(1) Sale of Mileage Books 
Statutes requiring the safe of mileage books at less 
than the regular fare are invalid, except as to railroad 
companies organized subsequent to their enactment, but 
In so far as they are valid, the carrier may be subjected 
to a penalty for refusal to issue such books or to accept 
them for transportation. 

A Statute requiring a railroad company to is¬ 
sue mileage books at less than the regular fare 
has been held invalid as a discrimination in favor 
of those who purchase such tickets, and as depriv¬ 
ing the company of its property without due process 
of law, and without equal protection of the laws,^^ 
particularly where such mileage books are required 
to be sold to one class of persons at a lower rate 
than to another class but such a statute has 
been held valid as applied to railroad companies 
organized subsequent to its enactment.^® Where 


the statute so provides, the public service commis¬ 
sion has the power to increase the maximum mile¬ 
age book rates.-® 

In so far as the state may validly require the 
sale of mileage tickets, it may subject a railroad 
company to a penalty for a refusal to sell such a 
ticket, or to accept it for transportation when is¬ 
sued and any conditions as to the exercise of 
the right of issuance of th« mileage book or of 
its acceptance for transportation not warranted by 
the terms of the statute are not enforceable by 
the carrier, and a noncompliance by the passenger 
therewith constitutes no defense to an action to 
recover a penalty for a violation of the statute.^^ 
WTiere, however, a demand is made for a mileage 
book, as provided for by a statute which has been 
superseded by a later statute, a railroad company 
may, without subjecting itself to a penalty, refuse 
to issue it.^2 

(2) Free Transportation of Specified Officers 

A railroad may be required to transport specified 
public officers free of charge, but there is authority 
to the contrary. 

Although there is some authority to the con- 
trary,^^ it has been held that a statute requiring 
street railroads to transport firemen or police offi¬ 
cers free of charge is a valid exercise of the police- 
power of the state, smce policemen are frequently 
required to be on street cars in the execution of 
their duties as such,25 and that such a provision 


15. U.S.—Southern Pac. Co. v. Bar- 
tine, P.CJSrev.. 1 F.2d 323. 

Iftates on. line 

On hearing: before railroad com¬ 
mission to determine reasonableness 
of passenger rates, where issue fram¬ 
ed by jcoTnTni<;sion itself involved 
only question of reducing rates over 
mnm line to three cents and over a 
particular branch to four cents, an 
order reducing rates on the Tnain line 
and the branch lines to three cents 
was broader than the issue involved, 
and invalid.—Southern Pac. Co. v. 
Bartini D.ONev., 1 P.2d 323. 

16L TJ-S.—International By. Co. v. 
Prendergast, D.C.N.T., 29 F.2d 296. 

17. TJ.S.—Ijalce Shore, etc., R. Co, 
V. Smith. 19 S.Ct. 565. 173 TJ.S. 684. 
43 IjBd. 858, reversing 72 N.W. 
328, 114 Mich. 460. 

10 C.J. p 671 note 92. 

18. TJ.S.— ljak& Shore, etc., R. Co. v. 
Smith, supra. 

10 C.J. p 671 note 94. 

19- UT.—Pansh v. Ulster, eta. R 
Co., 85 NB. 153, 192 N.Y. 353— 
Minor v. Bne R. Co, 64 N E. 454, 
171 N.Y 566, affirming 76 N.Y.S. 
513, 73 App.l>iv. 621, and appeal 


dismissed 26 S.Ct. 744, 199 TJ.S. 

613, 50 L.Ed. 333. 

10 C.J. p 671 note 93. 

20l Xa ITew York 

(1) The rule stated in the text 
has been enunciated —Peo v. Pub¬ 
lic Service Commn., 156 N.Y S. 1065, 
171 App.Div. 607—10 C.J. p 672 note 
95. 

(2) The commission's power to fix 
such maximum in excess of the maxi¬ 
mum fixed by the Railroad Law is 
not affected by a provision in the Pub¬ 
lic Service Commission Law empow¬ 
ering the commission to fix maximum 
rates generally, notwithstanding a 
higher rate, fare, or charge was 
theretofore authorized by the statuta 
—^Peo. V. Public Service CoTninn., su¬ 
pra. 

(3) Power of commission to fix 
rates in excess of statutory maxi¬ 
mum generally see supra this section 
subdivision b. 

21- N.Y.—-Watson v. New York, etc, 

R Co, 54 NY.S. 201, 24 Misc. 628. 
10 C J. p 672 note 97. 

Penalty cannot be imposed for re¬ 
fusal to sell a mileage ticket, as 
required by a statute, when applied I 
to railroad companies organized ' 
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prior to its enactment, since such 
statute can have no valid application 
thereto —^Beardsley v. New York, 
eta, R. Co, 56 N.E. 488, 162 N Y. 230, 
reversing 44 N.Y.S. 175. 15 AppDiv. 
251, affirmmg 40 N.Y.S. 1077, 17 Misa 
256. 

22- N.Y —^Troian v. New York Cent, 
eta, R Co., 52 N.Y.S. 257, 31 App. 
Div. 320. 

10 C.J. p 672 note 98. 

23. NY-—-Watson v New York, etc, 
R. Co, 54 N.Y.S 201, 24 Misa 628 

24. NY—Wilson v United Tract. 
Co.. 76 N.Y S 203, 72 App.Div. 233. 

■Pcit-on for mle 

A statute requiring firemen and 
policemen to he earned free is un¬ 
constitutional as depnving the com¬ 
pany of property without due process 
of law, for, although it is conceded 
that public safety requires policemen 
and firemen to be carried on street 
railroad cars, such safety will not 
be promoted by their carnage free 
of charge—Wilson v. United Trac¬ 
tion Co, 76 N.Y.S. 203, 72 App,Div. 
233. 

25- U.S.--^utton V. State of New 
Jersey, N.J, 37 S.Ct. 508, 244 TJ.S. 
258, 61 LuEd. 1117, 
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IS not the taking of property without just com- 
pensation.26 An ordinance requiring the free 
transportation of mail carriers, which is effective 
as a contract between the municipality and the 
railway, is not affected in its operation by a sub¬ 
sequent state enactment forbidding railroads from 
carrying certain persons free.27 A municipality 
has discretion to amend a franchise requiring such 
free transportation and eliminate from its opera¬ 
tion the transportation of specified officers.28 Un¬ 
der an ordinance requiring a street railroad com¬ 
pany to furnish free transportation to specified of¬ 
ficers of the city on the mayor’s application, the 
mayor cannot exercise arbitrary power in request¬ 
ing such transportation, nor can the company exer¬ 
cise arbitrary power in responding to such re- 
quest.2® A statute requiring a railroad company 
to transport public messengers free of charge does 
not include a county treasurer with state funds to 
be paid into the treasury of the state.30 A stat¬ 
ute requiring a state official to be carried free by a 


railroad includes the secretary to the governor 
whose duties are prescribed by statute-^t An or¬ 
der of the public service commissioners that the 
members of the state water supply commission 
shall receive free transportation over all railroads 
operated in the state is not an exercise of the po¬ 
lice power-52 

(3) Single Fare for Continuous Trip; 

Transfers 

Where the regulation so provides, a earner may be 
required to furnish a continuous ride over particular lines 
for a single fare of a specified amount; but particular 
regulations of this nature have been held not to require 
transportation, for the single fare, beyond the specified 
terminus or to the terminus and back. 

Where a statute, commission regulation, or ordi¬ 
nance so provides, a street railroad may be re¬ 
stricted to the collection of a single fare, of a 
stated amount, for a continuous ride over the street 
railroad company's lines within certain geographi¬ 
cal limits,5i and to a specified additional fare for 


Ala—Mont^romery Liffh-t & Traction 

Co. V. Avant. 80 So. 497, 202 Ala 

404. 3 A.L1L 384. 

10 C.J. p 608 note 45. 

Reserved power to alter diarfcer 

A statute requinng^ that street 
railways grant free transportation to 
city detectives is a valid exercise of 
the state’s power, especially under 
Its reserved power to alter the chai> 
ter of a railway company, in its dis¬ 
cretion.—Sutton V. State of New Jer¬ 
sey. NJ., 37 set. 508, 244 U.S. 258, 
61 Ii.Ed. 1117. 

When in. uniform 

(1) An ordiTisiTice requirmg the 
free transportation of members of 
the police force “when in uniform” 
includes a plain clothes man wear¬ 
ing* only the badge prescribed by his 
superior.—Montgomery Light & 
Traction Co. v. Avant, 80 So. 497. 202 
Ala. 404, 3 ALJL 384. 

(2) Under ordinance requiring trac¬ 
tion company to transport free mem¬ 
bers of police force and fire depart¬ 
ment "when in uniform,” the rule 
of contemporaneous construction by 
company and city officers as to the 
bfjdge of a plain clothes man bemg 
his uniform would have a bearing m 
construing the words **when m um- 
form.”—Montgomery Light & Trac¬ 
tion Co. V. Avant, supra. 

(3) Construction of ordinance re¬ 
quiring traction company to furmsh 
free transportation to police officers 
when m uniform, construed to enti¬ 
tle a plain clothes man wearing only 
the badge prescribed by his superior 
to free transportation, did not abro¬ 
gate any contract right secured 
against impairment by the state or 
federal constitution; nor does it vio¬ 


late a state constitutional provision 
limiting the duration of street rail¬ 
road franchises.—iMontgomery Light 
& Traction Co. v. Avant, supra. 

26. NJ—State v. Sutton, 84 A. 1057, 
83 N J.Law 46, affirmed 94 A 788, 

87 N.J.Law 192, and affirmed Sut¬ 
ton V. State of New Jersey, 37 S 
Ct. 508. 244 U S. 258. 61 L Ed. 1117 

27. Ohio —City of Steubenville v 
Steubenville, East Liverpool & 
Beaver Valley Traction Co., 13 
Ohio App. 493. 

2& Ark.—Little Rock By. & Electric 
Co. V. Dowell, 142 S.W. 165, 101 
Ark. 223, Ann.Cas.l913D 1086. 

29. Ala —Montgomery Light & Trac¬ 
tion Co V, Avant, 80 So. 497, 202 
Ala 404. 3 A.LR. 384. 

30 l Cal. — Pfister v. Central Pac. R. 
Co., 11 P. 686, 70 Cal. 169. 59 Am. 
R 404. 

31. N.J.—Pennsylvania R. Co. v. 
Herrmann, 96 A. 665, 88 N J.Law 
526. 

32. N.J.—Delaware, etc., R. Co. v. 
Board of Public Utilities Comrs., 

88 A 849, 85 N J.Law 28 

33. U S-—Puget Sound Traction, 

Light & Power Co. v. Reynolds. 
Wash., 37 S.Ct. 705, 244 US. 574, 
61 L.Ed. 1325, affirming D.C, 233 
F. 371- 

N.T.—People ex rel Brooklyn City 
R. Co. V. Nixon, 184 N.T.S. 369. 193 
AppDiv. 746, affirmed 130 NE. 915, 
230 N.T. 614. 

10 C.J p 669 note 69, p 670 notes 74— 
87. 

Through, service on Hues w*^’hi<n sia- 
gle system 

Street railroad company, operatmg 
number of lines as part of smgle 

nil 


system, may be required by commis¬ 
sion order to establish through serv¬ 
ice on payment of single fare —- 
—^Puget Sound Traction, Light & 
Power Co. v. Reynolds, Wash., 37 S 
Ct. 705, 244 U.S. 574, 61 L.Ed. 1325. 
affirming, DC., 233 F. 371 
T.iTwiitation of faze for service as con^ 
necting carrier 

Cl) A prohibition against charging 
more than five cents for five miles 
or less, contained in one of the 
grrants of a traction company which, 
j operates three different lines, is lim¬ 
ited to its services as a connecting 
carrier, and does not apply to. iSt» 
carriage of passengers over its sev¬ 
eral lines.—^Raynor v. New Xork,. 
etc.. Tract. Co.. 151 N.YS 41.7. 166 
App Div. 927, reversing 149 N.X-S- 
151. 86 Misc 201. 

(2) Where such company owxis and 
operates several lines under several 
grants, it cannot be considered as a 
connecting carrier when transporting 
passengers from one of its lines to 
another.—^Raynor v. New York, etc.. 
Tract. Co., supra. 

(3) Where such company can 
charge ten cents between two points. 
It may charge that amount for trans¬ 
portation originatmg on another of 
Its own lines, although it is con¬ 
sidered as operating connecting Imes. 
—^Raynor v. New York, etc., Tract- 
Co., supra. 

Yare paid In paper 

If a city railroad company secures 
a charter allowing it to receive a 
fare of five cents, at a time when 
specie is the lawful currency, and 
subsequently the government issues 
a paper currency, which enhences the 
value of the original fare, the com¬ 
pany will be justified in advancing 
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distances beyond such limits or it may be re¬ 
quired to sell a certain number of tickets for such 
transit for a specified sum.^^ A statute imposing 
a single fare limitation for transportation to points 


within a city does not apply where a city makes an 
extraordinar}' extension of its geographical limits.^® 
Such single fare regulations apply only to the par¬ 
ticular railroad corporations,^^ and lines of road,38 


the fare to six cents, when paid in 
paper—]Moneypenny v. Sixth Ave. R 
Co 00 XY Super 32S, 4 AbbPr.X 
S, 357, 35 HowPr. 452. 

Penalty for violatioii 

Section 101 of the Railroad Liaw 
requiring a specified single fare to 
be charged for a continuous trip 
within city limits provides no pen¬ 
alty for a violation thereof but the 
right to recover such penalty must 
be sought under § 39 which provides 
for the forfeiture of fifty dollars to 
the aggrieved party in case of an 
overcharge—^Bull v. New York City 
R Co.. 85 X.E. 385, 192 N.T. 361. 19 
L..RA..NS., 778, affirming 106 NYS 
378, 121 App.Div. 582—^Baron v. New 
Yoik City R. Co., 105 NYS. 258, 120 
App Div 134. reversing 102 N.Y.S 
746, 52 Misc 581. 

Contrary rule of carzier 

Under a statute requiring street 
railroads to carry passengers for a 
single fare between any two points 
on roads operated under contract as 
a continuous line, a passenger is en¬ 
titled to transfer privileges derpite 
a rule of the street railroad com¬ 
pany forbidding the issuing of trans¬ 
fers to points m the easterly parts 
of a city from any point -west of a 
named street.—^Ritter v- Internation¬ 
al Ry. Co.. 159 N.YS. 870. 

34u N Y.—People ex rel Brooklyn 
City R. Co. V- Nixon, 184 N.Y S 
369. 193 AppDiv. 746, affirmed 130 
X.E 915, 230 N.Y. 614. 

10 C J. p 669 note 70. 

ATi'vevatioiL or consolidatioiL 

A street railroad extending through 
a city and a town, having under its 
franchises the right to collect a 
fare of a stated amount in each is 
not affected as to such right by the 
annexation of the town to the city, 
or by the subsequent consolidation 
of the city with another city.—Peo¬ 
ple ex rel Brooklyn City R Co v. 
Nixon, 184 N.Y S 369, 193 App Div. 
746, affirmed 130 N.E. 915, 230 N.Y 
614 

35b Mass —City of Pall River v 
Public Service Commission. 122 N 
E. 406, 232 Mass. 329. 

Wis.—Milwaukee Electric Ry. & 
Light Co. V. Railroad Commission 
of ’Wisconsin, 172 NW. 746, 169 
Wis. 421 

10 CJ- p 669 note 71, p 672 note 4 
Cb]. 

36. N.Y—Willis V. City of Roches¬ 
ter, 157 NY.S 815, 93 Misc. 239, 
affirmed 159 NYS 1150, 173 App. 
Div 957. 

37. Street surface railroads incor¬ 
porated under statute 

<1) A statute imposing a single 


fare limitation on corporations op¬ 
erating street railroads which have 
been inoori/orated within its provi¬ 
sions applies only to street surface 
railroads and does not apply where 
a surface railroad leases the lines 
of an elevated railroad or steam sur¬ 
face railroad —Peo v Brooklyn 
Heights R Co. 79 XE 838. 187 N. 
Y. 48 

(2) Such a statute does not apply 
to railroad companies W'hich are not 
constructed and operated within its 
terms.—^People ex rel Brooklyn City 
R Co. v Nixon, 184 N.Y S 369. 193 
App Div. 746, affirmed 130 N E 915, 
230 NY. 614. 

10 C.J. p 670 note 80. 

38;. Z^e beyond temninn^ 

(1) A municipality may require as 
a condition precedent that the pur¬ 
chaser of a street railroad fran¬ 
chise shall transport passengers for 
one fare to and from points beyond 
one of the termini of the proposed 
route over the line of other compa¬ 
nies.—^Peo. V- Barnard, IS N.E 354, 
110 N.Y. 548, reversing 48 Hun 57. 

(2) But, where a traction company 
contracted with a city by acceptance 
of an ordinance granting permission 
to maintain its railroad, conditioned 
that specified rales of fare should 
be charged, and no words were used 
indicating that the parties* were con¬ 
tracting for any other corporation, 
its obligation was to carry passen¬ 
gers for the stipulated fares only 
over Its own lines.—Reed v. Trenton, 
85 A. 270, SO N.J.Eq 503. 
Connecting and branch lines 

(DA statute imposing a single 
fare for a contmuous ride over a 
carrier street railroad’s line and any 
connectmg branch or extension 
thereof, refers to transportation over 
a continuous and connected line of 
road composed of a mam line and 
tributary lines.—^Bull v New York 
City R. Co. 85 NE. 385, 192 NY. 
361. 19 L RA ,N S , 778, affirming 106 
N.YS. 378, 121 App Div. 582—King 
V Nassau Electric R Co, il2 NYS 
589. 128 App Div. 130—10 aj p 670 
note 75 

(2) Such statute also does not ap¬ 
ply where two Imes owned by the 
same company do not connect, that 
IS, do not run into each other, but on 
the contrary cross at right angles — 
O Connor v. Brooklyn Heights R. Co., 
108 NYS 471. 123 App Div 784— 
Baron v. New York City R CJo, 105 
NYS 258, 120 App Div. 134, revers¬ 
ing 102 NY.S. 746, 52 Misc 581. 
Iieased lines 

(1) A statutory provision requir¬ 
ing a single fare for passage over a 
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main line and any branch or exten¬ 
sion thereof does not apply to roads 
operated under a lease or contract, 
but only to the mam line and blanch¬ 
es thereof built by the carrying com¬ 
pany Itself —O'Connor v Brooklyn 
Heights R. Co. 108 NYS. 471, 123 
App Div 784—^Baron v. New York 
City R. Co. 105 NYS 258. 120 App. 
Div. 134, reversing 102 NYS. 746, 52 
Misc. 581. 

(2) It has been held, however, un¬ 
der the same statute, that a street 
railroad company organized under 
the statute could not charge more 
than the specified fare within the 
city limits, whether it operated its 
own lines, or leased other lines whose 
owners had a nght to charge a high¬ 
er rate.—^McNulty v. Brooklyn 
Heights R Co. 66 N Y «. 57, 31 Misc 
674. 

(3) The single fare limitation may 
be imposed over a leased line under 
another statutory provision that, 
where one street surface railroad 
company acquires by lease or otheiv 
wise the right to operate another 
street surface railroad, after the 
passage of such statutes, it is re¬ 
quired to carry a passenger not only 
over Its own road but also over the 
connecting leased road operated by 
It within the limits of a city or vil¬ 
lage for a single fare—^Bull v. New 
York City R Co, 85 NE 385, 192 N. 
Y 361, 19 LRA.NS, 778, affirming 
106 NYS. 378, 121 App Div 582— 
People V Brooklyn Heights R Co, 
79 NE 838, 187 NY. 48. 

10 C J. p 670 note 78. 

Controlled road. 

Under a statute applying a single 
fare limitation to a ride over a rail¬ 
way's road or roads, or any connect¬ 
ing branch thereof, “operated by it 
or under its control,” the control re¬ 
ferred to means the control of the 
operation of the road and not merely 
the control of the corporation or in¬ 
dividuals who operate it by reason 
of the ownership of a majority stock 
interest —Senior v. New York City 
R Co., 97 NTS. 645, 111 App Div. 
39. affirmed 80 NE 1120, 187 N.Y. 
559—^10 C J p 670 note 74 

Subsequent extension of Imes 

(1) An ordinance fixing a maxi¬ 
mum fare for street railroad compa¬ 
nies has no application to connect¬ 
ing lines afterward constructed by 
such roads.—Ellis v. Milwaukee City 
R. Co, 30 NW. 218, 67 Wis. 135, 58 
Ain.R. S5S. 

(2) But under a statute so pro¬ 
viding, the single fare may apply to 
an extension of the railroad's lines 
subsequent to the statute, if the 
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included within their terms, and do not restrict 
other railroads or lines from charging the rate of 
fare provided m their charters.^^ A regulation 
requiring a street railroad company to charge hat 
a single fare for a continuous ride over its lines 
does not entitle a passenger to ride to a terminus 
and back again for a single fare.^® A franchise 
given an interarban line, providing that a con¬ 
tinuous ride from a town to a particular street 
in a city be furnished for a single fare of five cents, 
does not entitle passengers to go to any' particular 
place of destination on such street or to be trans¬ 
ported along the street after it has been reached.^^ 


f4) Other Regulations 

Various other regulations as to passenger rates have 
been held to be valid and have been construed. 

A Statute dividing railroad companies into class¬ 
es according to the length of the roads operated 
or the amount of business done, and fixing a limit 
for passenger fares for each class, does not deny' 
a corporation the equal protection of the laws.*^- 
Aloreover, the legislature may', if it secs fit, estab¬ 
lish rates for each railroad separately, and, as dif¬ 
ferent roads may' reasonably require different rates, 
certain roads may' be exempted or excluded from 
a statute fixmg rates.'*^ 


right to construct such branch or ex¬ 
tension was acquired under its pro¬ 
visions—^Mendoza v. Metropolitan St. 
R Co., 64 N Y S 745, 51 App Div. 430, 
reversing 62 N.Y S. 580, 48 App.Div. 
€2 

railroads” 

Under a contract between the city 
of New York and a railway com¬ 
pany, providing for a five cent fare 
over a continuous line to be con¬ 
structed but until completion of such 
line, allowing same fare for con¬ 
tinuous ride over “existing railroads” 
to be charged that was charged at 
the end of the fiscal year prior to 
the contract, the railway company 
may charge the same amount, ten 
cents, as it formerly did to a par¬ 
ticular point over existing railroads, 
although a portion of such Ime is 
furnished by itself to complete the 
continuous route, since such portion 
is an “existing** railway within the 
definition of the contract.—^aierkssun- 
er v. Garrison. 181 NY.S 197, 111 
Misc 195. 

39^ l^eased lilies not withiit statute 

(1) Where the statute requires 
that only street surface railroads in¬ 
corporated under its provisions main¬ 
tain a smgle fare of five cents, such 
fare need not be maintained over a 
leased elevated road, and the lessee 
company may charge in addition to 
the single fare of five cents over its 
own road, the fare which by its char¬ 
ter the leased elevated road was en¬ 
titled to charge —^Peo. v. Brooklyn 
Heights R Co, 79 NE 838, 187 N.Y 
48 

(2) Likewise, the statute does not 
restrict to a single fare the charge 
over a street railroad and a connect¬ 
ing steam surface line, and the lat¬ 
ter may additionally imi>ose the fare 
provided for by its charter.—^Peo. v 
Brooklyn Heights R Co, supra— 
Barnett v Brooklyn Heights R. Co, 
65 N.Y.S 1068, 53 App.Div. 432. 

(3) Further, the additional fare 
over the steam surface Ime may be 
exacted, notwithstandmg that the 
street railroad company leasmg such 


line changes the motive power and 
operates it as an electric surface 
railroad.—^Peo. v. Brooklyn Heights 
R Co. supra. 

(4) A street railroad company 
which leases a road organized prior 
to the date specified in the statute 
requiring a single fare for any con¬ 
tinuous line organized after such 
date, is not required to maintain a 
single fare over both its own and the 
leased line but may exact an addi¬ 
tional charge for transportation over 
the latter Ime, notwithstanding the 
two are operated as a connected line 
—^Barnett v. Brooklyn Heights R 
Co, supra. 

Bight p’ns'tfected hy act of lessee 

A street railroad company, not sub¬ 
ject to a statute imposing a single 
fare limitation, on termination of 
Its lease of a line on which it had 
right under its charters to charge 
two fares, resumes possession with 
such nght unaffected by the fact 
that Its lessee had voluntarily charg¬ 
ed only one fare thereon—^People ex 
rel Brooklyn City R. Co. v, Nixon, 184 
N.Y.S 369, 193 App Div. 746, affirmed 
130 N.E. 915, 230 N.Y. 614. 

Effect of ezttf^n^ons 

Right of a street railroad com¬ 
pany, excepted from the operation of 
a statute imposing a single fare limi¬ 
tation, to charge on one line two 
fares as provided by its franchises, 
was not affected by extension of 
other lines under consents hy the 
city providmg for one five-cent fare 
over all its lines, “unless a rate 
... in excess . - . may he 

lawfully charged,” in view of a stat¬ 
utory provision permitting a railroad 
not within the act, which builds ex¬ 
tensions under the act, to charge its 
authorized rate prior to the exten¬ 
sions—^People ex rel Brooklyn City 
R Co. V Nixon. 184 NY.S. 369, 193 
App.Div. 746, affirmed 130 N.E. 915, 
230 N.Y. 614. 

40u Pa—Wimmer v. Union Tract. 

Co, 12 Pa.Super. 467 
iBteat of ox^iTi'fTice 

An ordinance that provides that 
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the rate of fare “shall not exceed the 
present fare ’ for a single continuous 
nde, shows no intention to diminish 
the amount of fare collectable, by 
requiring a ride to the terminus and 
back for a single fare, but only to 
prevent a subsequent increase — 
Wimmer v. Union Tract. Co, 12 Pa. 
Super 467. 

41- Mich —Zilwaukee Tp. v. Sagi¬ 
naw Bay City Ry. Co, 181 N.W. 
37, 213 Mich. 61. 

42- Ark.—St. Louis, etc., R Co. v. 
Gill, 15 SW. IS. 54 Ark. 101, 115, 
11 L R A. 452, affirmed 15 S.Ct 484, 
156 U.S 649, 39 L Ed. 567. 

10 C J p 667 note 39. 

4a. Mich.—Oroesbeck v. Detroit 

United Ry.. 177 NW. 726, 210 
Mich. 227. 

10 C J. p 667 note 40. 

Statute iLot invalid as disexiTni-na-tozy 
A provision of a statute, excepting 
from the rate thereby fixed passen¬ 
ger earners earning over eight thou¬ 
sand dollars per mile, when con¬ 
strued with the next provision, that 
carriers earning more than ten thou¬ 
sand dollars per mile can charge only 
two cents per mile instead of two 
and one-half cents, as fixed by an¬ 
other section of the act, does not ex¬ 
clude a carrier theretofore earning 
eight thousand dollars per mile from 
all the provisions of the act, but only 
from the provision authorizing the 
two and one-half-cent rate, and as so 
construed is not void for unreason¬ 
able discrimination —Groesbeck v 
Detroit Umted Ry., 177 N.W 726, 210 
Mich. 227- 

Earungs for preceding year 

A statutory prolusion to the effect 
that in the future whenever passen¬ 
ger earnings of certain railways 
shall increase to equal ten thousand 
dollars per mile the carrier can 
charge only two cents per mile, ap¬ 
plies to a carrier whose earnings for 
the year preceding the enactment ex¬ 
ceeded ten thousand dollars per mile. 
—Groesbeck v. Detroit United Ry., 
177 N.W. 726, 210 Mich. 227. 
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Hacks. An ordinance fixing* the rate of fare 
for the hire of hacks is within the legislative au¬ 
thority of a municipality authorized to regulate 
such conveyances,^^ and it has been held that such 
rate of fare includes compensation for time and 
trouble in gomg for the passenger as well as in 
carrying him to his point of destination, and that 
the driver cannot make a special contract for a 
higher rate of fare after the passenger has entered 
or begun to enter the carriage.^® An ordinance 
regulating public hackmen is not discriminatory be¬ 
cause it applies only to those engaged m trans¬ 
porting passengers for hire who solicit busmess 
on the streets.^® 

Reduced fare to pupils. Where a statute or or¬ 
dinance so provides, a street railroad ccwnpany may 
be required to transport school children at a fare 
lower than the regular farcA^ The words “pupils” 
and “schools'’ as used in such a statute or ordi¬ 
nance are of broad significance and may, by the 
connection in which they are used, be held to 
include students in higher institutions of learn¬ 
ing;^® but, ordinarily, and without something to 
indicate that a wider meaning was intended to be 
given to such words, they will not be taken to 
include students of higher institutions of learning, 
such as colleges, universities, or institutions for the 
teachmg of trades, professions, or business.'^® The 

44. Ala.—^Bray v. State, 37 So. 250, 

140 Ala. 172 

N.Y.—Yellow Taxicab Co. v Gaynor, 

143 N Y.S. 279. 82 Misc. 94, affirmed 

144 NYS. 299, 494, 159 AppDiv 
893. 

10 C.J. p 668 note 54. 

Regrulation of fares of motor-dnven 
vehicles see C.J S title Motor Vehi¬ 
cles § 54, also 42 C.J. p 656 notes 
8 - 20 . 

45i. Mass.—Com. v. Duane, 98 Mass 
1 

4fiL N.Y—^Yellow Taxicab Co. v. 

Gaynor. 143 N.Y.S 279, 82 Misc 
94. affirmed 144 N.YS. 299, 159 
App.Div. 893. 

47- Ohio—City of Cincinnati v, Cin¬ 
cinnati Traction Co., 23 Ohio NP., 

NS., 585. 

10 C J. p 670 note 88. 

Statute held not violated 

An ordinance increasing street car 
fares from five to six cents did not 
violate a statute providing that no 
franchise be modified or changed at 
the railroad's request unless it con¬ 
sents to the insertion m its fran¬ 
chise of a provision for the trans¬ 
portation of school children for not 
more than three-fifths of the fare 
charged adults, where the original 
franchise required school children to 


term, “pubhc schools,” as used in such a statute, 
has been held to include a parochial school main¬ 
tained by private benevolence,®^ 

Special rales to soldiers. According to some au¬ 
thority, a statute requiring railroads to give special 
rates to militiamen traveling on orders does not 
violate a constitutional provision forbidding dis¬ 
crimination in rates, and is not otherwise invalid 
under the state and federal constitutions.®^ By 
other authority, such a statute is void as denying 
to the railroad companies the equal protection of 
the laws guaranteed by the fourteenth amendment 
to the constitution of the United States.®^ Also, it 
has been held that such a statute violates a con¬ 
stitutional provision that the legislature shall pass 
laws to prevent unjust discrimination in passenger 
fares,®® although it is not in contravention of a 
provision forbidding discrimination between, or in 
favor of, transportation companies and individ¬ 
uals ®^ 

Charge for fraction of mUe. Where a carrier 
IS authorized to make certain charges per mile, 
the same fare may usually be charged for a part 
of a mile as is charged for a whole mile;®® but 
It has been held that a charge cannot be made for 
a fraction of a mile unless it is so large a fraction 
as to make a charge of one cent or more not in 
excess of the rate per nule fixed by the statute.®® 

word “parochial” applies to convent 
schools and high schools maintained 
by the cathohe church.—City of Cin¬ 
cinnati V. Cincinnati Traction Co., 23 
Ohio N.P,N.S., 585. 

51- Minn—State v. Chicago, etc, R 
Co, 137 NW. 2, 118 Minn. 380 41 
It R A ,N.S, 524, Ann Cas.l913EI 

494 

52. Kan.—^In re Gardner, 113 P. 
1054, 84 Kan. 264. 33 L.RA,N.S., 
956. 

53- Mo —State v. Missouri, etc, R. 
Co., 172 SW. 35. 262 Mo 507, L.IL 
A1915C 778, Ann.Cas.l916E 949. 

10 C J. p 66S note 52 

54. Mo—State v. Missouri, etc., R 
Co., supra. 

55- Ark—Jonesboro, etc, R. Co v. 
Brookfield, 112 SW. 977, 87 Ark. 
409 

NJ—^Hunter v, Ene R. Co.. 56 A. 

139, 70 N J Law 101. 

Ohio —Cleveland, etc, R Co v 
Wells. 62 NE 332, 65 Ohio St. 
313. 58 L.RA 651. 

10 C J. p 667 note 41. 

56- Mich —Chamberlain v. Lake 

Shore, etc. R. Co, 81 NW. 339, 
122 Mich 477—Zagelmeyer v. Cin¬ 
cinnati, etc. R. Co., 60 NW. 436, 
102 Mich 214. 47 Am SR. 514. 

10 C.J. p 668 note 42. 


be transported for two and one-half 
cents, and the amendmg ordinance 
provided that this fare should re¬ 
main unchanged.—Long v City of 
Shreveport, 91 So. 825, 151 La. 423. 

48. Mass.—Clinton v Worcester 

Cons. St. R. Co., 85 NE 507, 199 
Mass 279 

Va.—Northrop v Richmond, 53 S E. 

962, 105 Va 335 
10 C J. p 671 note 89 
40- La—^Long v City of Shreve¬ 
port 91 So 825, 151 La. 423. 

10 C.J. p 671 note 90. 

Students eighteen years of age ox 
over, attending business colleges, or 
the junior and senior classes of oth¬ 
er colleges, cannot be considered 
“school children” within a statute 
requiring any street railway request¬ 
ing any modification of its franchise 
to agree to transport school children 
for three-fifths of the fare charged 
adults.—Long v. City of Shreveport, 
91 So 825, 151 La 423. 

SO. Okl —Oklahoma R Co. v. St 
Joseph’s Parochial School, 127 P. 
1087. 33 Okl 755 
Catholic convent schools 
Under an ordinance requiring issu¬ 
ance of tickets on traction lines to 
children of specified ages attending 
“public or parochial” schools, the 

1114 



13 C.J.S. 


CABBIER8 


§ 583 


Fare nearest certain integer. Under a statute 
so providing, a carrier may charge that multiple 
of five which is nearest the product reached by 
multiplying the distance by the rate, whether it is 
above or below the actual fare;57 and in case the 
fare is equally distant from the multiple next above 
and the one next below, either may be charged.®* 

Local and through rates. Under an act which 
requires transportation at "fair and reasonable 
rates,” the carrier is not bound to transport local 
passengers at through rates, if the local rates are 
"fair and reasonable.”®® 

Maximum rate. Subject to the limitation that 
the rate fixed must be reasonable and fair, as al¬ 
ready discussed in subdivision a of this section, 
the legislature or the commission may fix a maxi¬ 
mum rate beyond which the carrier cannot charge 
a passenger for transportation, and such maximum 
rate when fixed is binding on the courts in their 
adjudications as well as on the parties in their 
dealings;®® and such power is not surrendered so 
as to leave it to be determined by the courts, free 
of all legislative control, by statutory authority to 
the company “from time to time to fix, regulate,’’ 
etc., charges.®! A commission order fixing the 
maximum ticket rate and the maximum train rate 
each at the same amount per mile is not, because 
of the failure to discriminate between the two, un¬ 
reasonable and yoid.®2 The right granted a street 
railroad to operate a hne on its agreement not 
to charge a fare in excess of a stated amount gives 
it the right to charge the maximum.®* 

Minimum rate. Under some statutes or regula¬ 


tions thereunder so providing, a minimum amount 
may be charged where the regular fare for the 
distance traveled is less than that amount;®^ but 
such minimum charge cannot be made for a frac¬ 
tion of a journey for which a passenger’s mileage 
book falls short,®® 

Authorised or actual charges, A statute permit¬ 
ting a street railroad to charge the rates author¬ 
ized by a prior franchise until such rates are 
chained by commission empowers the railroad to 
charge fares for w'hich its franchise gave author¬ 
ity, notwithstanding that such fares were not col¬ 
lected by it before it became subject to the statute.®® 

§ 583. • Municipal Regulation 

a. In general 

b. Validity and effect of franchise pro¬ 

vision or agreement for fixed rate 

c. Power of state or commission to 

change rates fixed by municipality 

a. In General 

A municipality may regulate the rates of fare of 
railroads within its limits only if the authority to do so 
has been clearly granted to it by the state, but, although 
the right conferred on it to grant franchises does not 
confer the power to prescribe rates, it may fix certain 
rates as a condition to its grant. Rates fixed by the 
municipality must be reasonable and not unjustly dis¬ 
criminatory. 

As already stated in § 582, the power of reg¬ 
ulation of street railroad rates is vested in the 
state, and a municipality has no power of regula¬ 
tion of such rates independent of that conferred 
on it by the sovereign power-®^ Consequently, in 


57- Ohio—Cleveland, etc., R Co v. 
Wells, 55 N.E. 827, 61 Ohio St. 268, 
affirming 17 Ohio Cir Ct. 201, 9 
Ohio Cir.Dec. 527—^Heaton v. Cin¬ 
cinnati, etc., R. Co., 2 Ohio S, & 
C.P. 590, 1 Ohio N.P. 188, 433. 

58. Ohio.—Cleveland, etc, R. Co. v. 
Wells, 55 lSr.B- 827, 61 Ohio St. 
268, affirming^ 17 Ohio Cir.Ct. 201, 
9 Ohio Cir.Dec, 527. 

59. US—Union Paxs. R Co. v U. S, 
20 CtCL 70. affirmed 6 S-Ct. 772, 
117 U.S. 355, 29 £i.Ed. 920. 

10 C.J. p 669 note 63. 

GOl Ga —Georgia Public Service 

Commission v. Atlanta & W. P. R. 
Co.. 139 S.B. 725. 164 Ga. 822. 

10 C.J. p 669 note 67. 

BaUzoads wiiliin statute 

(1) A railroad owned, controlled, 
or operated by another, but not con¬ 
necting^ therewith, is not a part 
thereof, withm statute fixing ma-x^i- 
mum rates for passenger transporta¬ 
tion—Coal & Coke Ry Co. v. Con¬ 
ley, 67 S.E. 613, 67 W.Va. 129. 


(2) Blectric railroad incorporated 
under Railroad Act retains such 
character, and hence is subject to a 
statute fixing the maximiim rate for 
companies within such act at two 
cents per mile.—^E^t St. Uouis & S. 
Ry. Co. V. Brundage, U.C.IIL, 10 F.2d; 
330. 

61- U.S.—^Stone v. New Orleans, etc., 
R. Co., Miss., 6 S.Ct. 349. 116 U.S. 
352, 29 LuBd 651—Stone v. Illinois 
Cent. R Co., Miss.. 6 S.Ct. 348. 388, 
1191, 116 U.S. 347, 29 LEd. 650— 
Stone V. Farmers’ Li. & T. Co., 
Miss. 6 set. 334, 388, 1191, 116 
U S 307, 29 U.Ed. 636. 

62. Miss.—^Illinois Cent. R. Co. v. 
Mississippi Railroad Commission, 
77 So. 314, 116 Miss. 484. 

63b N Y —People ex reL Brookljm 
City R Co V- Nixon, 184 NTS. 
369, 193 App Div. 746, affirmed 130 
N.E 915. 230 NY. 614. 

64. Fla.—Louisville, etc., R. Co. v- 
Berry, 50 So. 579, 58 Fla. 300. 
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S C.—Kibler v. Southern R. Co., 40 
S.E. 556. 62 S.a 252. 

10 C.J. p 669 note 64. 

65. Fla.—^Louisville, etc., R Co. v. 
Berry, 50 So. 579, 58 Fla 300. 

10 C J. p 669 note 65. 

66. Minn —Anderson v. St. Paul 
City Ry. Co., 188 N.W. 286, 152 
Mum. 213. 

Xuterurhau passengers 

Under the rule stated'in the text, 
a street railroad, given the right by 
its former franchise to collect a fare 
from any passenger over any part of 
its railway, could collect a fare from 
interurban passengers to or from a 
so-called midway district, although 
no such fare was collected before the 
street railroad became subject to the 
act.—Anderson v. St. Paul City Ry. 
Co., 188 N.W. 286, 152 Minn 213. 
67- U.S—City of Covington, Ky., v. 
Cmcinnati. N, & C. Ry. Co., GC.A. 
Ky, 71 F.2d 117, certiorari denied 
Cincinnati. N. & C. Ry Co. v. City 
of Covington, Ely, 55 S.Ct. 142, 293 
U.S. 612, 79 LuEd. 702, and City of 
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the absence of a grant of authority from the state, 
a municipaht 3 ’ cannot interfere with a street rail¬ 
road company in the regulation of its rates of fare 
under express statutory authority However, 
where the legislature has not given exclusive au¬ 
thority over rates to a state regulatory bod^',®^ 
and has expressly or impliedh’ delegated this pow¬ 
er to a municipality^, it may regulate the rates of 
passenger fares to be charged by street railroad 
companies within its jurisdiction,'® subject to the 
superior regulatory powers of the state or its 
authorized agency, as will heremafter be consid¬ 
ered 111 subdivision c of this section. Such power 
of the municipality is not subject to judicial con¬ 
trol unless it IS unlawfully or arbitrarily exer¬ 
cised,and the question whether a provision in 
the franchise granted a street railroad company 


by a city, which fixes the maximum fares, is valid 
is one for the courts and not for the railroad or 

public seri’ice commission.^2 

As respects municipal regulation, the important 
question is whether m a given case power has m 
fact been granted to the municipality by the 
state; the authority must be contained in express 
terms or must arise by necessary implication from 
the language used in the legislative act, or it does 
not exist.’^^ So, a grant of authority m a mu¬ 
nicipal charter to pass ordinances for municipal 
purposes generall^^ to control the streets, and to 
presenbe regulations, or to fix reasonable charges 
for enumerated vehicles, without specific mention 
of street railroads, is ordinarily insufl&cient to au¬ 
thorize an enactment fixing rates of fare to be 
charged by such railroads,^^ although a similar 


Covington v. Cincinnati, N & C. R 
Co.. 55 S.Ct, 142, 293 US. 612, 79 
LuEd. 702. 

Ga—Georgia Ry & Power Co v 
Railroad Commission of Georgia, 
98 SE 696. 149 Ga 1. 5 A.L.R 1 
Fla—State v Railroad Com’rs of 
Florida. 84 So. 444. 79 Fla 526— 
State V. Burr, 84 So. 61, 79 Fla 
290. 

Ohio— Village of Wyoming v Ohio 
Traction Co.. 135 N E. 675, 104 
Ohio St. 325. 

Ofcl—Swain V. Oklahoma Ry. Co, 32 
P 2d 51. 168 Okl 133. 

Pa—City of Easton v. Easton 
Transit Co., 17 Pa-Dist. 711. 

without authority is void 
Ga—Georgia Ry. & Power Co v. 
Railroad Commission of Georgia, 
98 SE. 696, 149 Ga. 1, 5 ALR. 1. 
10 CJ p 673 note 8 [hj. 

6& Mass—Wellesley v. Boston, etc, 
St. R. Co, 74 NE 355, 188 Mass. 
250—Keefe v. Lexington, etc., St. 
R. Co. 70 NE. 37, 185 Mass. 183. 

69- US —^Portland R, etc. Co. v. 

Portland. D.C.Or. 210 F. 667. 

10 GJ. p 672 note 3 

TO. La.—State v City of New Or¬ 
leans. 91 So. 533, 151 La. 24 
Ohio.—^Rogers v. City of Cincinnati. 

22 Ohio N P .N.S, 401. 

10 C J. p 672 note 4. 

Ordinances or municipal regrulations 
requiring. 

Free transportation of firemen, po¬ 
licemen. or other officers see su¬ 
pra § 582 c (2). 

Reduced fare for school children 
see supra § 582 c (4). 

Single fare for continuous trip see 
supra § 582 c (3). 

Specified rate of fa>c for hacks see 
supra 5 582 c (4) 

not vague or amhignons 
An amendment refemiig to ordi¬ 
nances granting franchises held by a 


street railway company, and increas¬ 
ing the fare fixed in them, was not 
vague and unambiguous because it 
did not amend and reordain each 
section of each ordinance fixing 
fares—^Long v City of Shreveport, 
91 So. S25. 151 La 423 
Oriii-nnTi^^e applicable to entire sys¬ 
tem 

Municipal ordinance as to street 
car fares and transfers was held to 
apply to entire street railway sys¬ 
tem, consisting of several lines, 
franchises for some of which are 
still in force, while those for others 
had expired—^Detroit United Ry Co. 
V City of Detroit, Mich, 39 S Ct. 
151, 248 US. 429, 63 L Ed 341. 

71- U S —^Houston Electric Co v. 
City of Houston DC.Tex, 265 F 
SCO—^Henry L Doherty & Co v 
Toledo Rys. & Light Co., D.G 
Ohio. 254 F 597 

10 C J. p 673 note 5. 

72- Vt.—^Barre v Barre, etc, Power, 
etc., Co. 92 A 237. 88 Vt 304. 

73L Fla—State v Railroad Com*rs 
of Florida. 84 So. 444. 79 Fla 526 
—State V. Burr, 84 So 61, 79 Fla. 
290. 

Ga.—Georgia Ry. & Power Co v 
Railroad Commission of Georgia, 
98 S.E 696. 149 Ga. 1, 5 A.L R 1 
N.Y —^Koehn v. Public Service Com- 
t mission. Second Dxst., 176 NTS 
j 147, 107 Misc. 151 
I 10 C.J. p 673 note 8 
I JJonbt resolved ag'ainst city 

Any doubt as to whether a stat¬ 
ute authorizes a municipality to fix 
rates must be resolved against the 
authority of the city—State v. Rail¬ 
road Com’rs of Florida, 84 So 444, 79 
Fla. 526 

Delegation strictly construed 
Any delegation of authority to a 
mumcipality to regulate rales must 
strictly construed —City of Rich- j 
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mond V. Virginia Ry. & Power Co, 
126 SE 353. 141 Va 69. 

Sale applied to regulation of inter- 
urban rates 

NY—^Koehn v. Public Service Com¬ 
mission. Second Dist, 176 NYS 
147, 107 Misc. 151 
Statutes h^d to confer authority 
It has been held, under particular 
statutes, that authority to fix street 
railroad rates within a city was 
I vested in the municipal council and 
not in the public service commission, 
—State V. City of New Orleans, 91 
So 533, 151 La 24. 

j Special law prevails 

If there is a general law confer¬ 
ring on municipalities authority to 
fix rates for street railroads, and al¬ 
so a special law confeiring a similar 
power on a particular city which is 
inconsistent with the general law, 
the special or local law prevails as 
to the city to which it applies — 
State V. Burr, 84 So 61, 79 Fla 290. 

74, Ga.—Georgia Ry & Power Co, 
V. Railroad Commission of Geor¬ 
gia, 98 S E 696, 149 Ga. 1, 5 AU 
R 1 

10 C J p 674 note 14 

"We do not think that the sections 
of the charter of the city of Atlanta 
giving them control over the streets, 
nor that authorizing the municipali¬ 
ty to prescribe ‘reasonable chaiges 
to be collected by hacks, cabs, drays 
or other licensed \ ehicles for the 
transportation of persons.' etc., nor 
that part of the charter authorizing 
them to pass ordinances generally 
for a municipal purpose . . nor 

similar provisions in the charter, 
grant to the city the power to fix the 
rates of fare upon lines of [aj street 
railroad; that power is not express¬ 
ly given in any of these provisions 
of the charter, nor is it to be neces¬ 
sarily inferred from any of the pow¬ 
ers actually granted.”—Georgia Ry. & 
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statute has been held to evidence such an inten¬ 
tion m view of a general clause including within 
such grant of authority, “like occupations/''^^ \ 
provision in the act incorporating a street railroad 
company that makes the rates of fare “subject to 
the approval of the mayor and city council” con¬ 
fers no power on the city to fix rates originally,*® 
and even though power to fix rates could thus be 
conferred, it is exhausted by the passage of an 
ordinance under which the road is constructed and 
maximum rates prescribedJ^ It has also been held 
that the governmental power to prescribe rates 
is not in itself conferred on a city^ by power giv¬ 
en to it to contract as to the rates to be charged,^® 
or by a constitutional or statutory provision re¬ 
quiring the city’s consent to the construction and 
operation of a street railroad within its environs.^® 
It seems, however, that, where by statute or con¬ 
stitution the consent of the municipality affected 
is a requisite to the grant of any street railroad 
franchise, or where the city is itself empowered to 
grant franchises, it may impose a stipulated rate of 
fare as a condition to its consent,®® or to its grant 


of a franchise,®^ and make the franchise defeasi¬ 
ble on noncompliance with the prescribed rates.®- 
As appears in subdivision b of this section, a mu¬ 
nicipality may also bargain with reference to rates 
for transportation to points outside the city limits, 
as a condition to granting the use of its streets. 

Authority granted a municipalit 3 ’ to fix rates at 
the end of a specified period continues until the 
power IS exercised.®® 

In exercising authority' to fix rates, the munici¬ 
pality need not designate a definite rate of fare, 
but ma^’ instead provide a fixed rule b>' which 
rates based on service at cost shall be determined, 
and, in such case, the ordinance is not objectiona¬ 
ble as fixing an uncertain or variable rate.®^ 

Method and procedure for setting rate. A mu¬ 
nicipality may properly provide in a franchise for 
the operation of a street railroad that in case of 
disagreement between it and the railroad as to the 
rate of fare to be charged, such rate shall be set¬ 
tled bj" arbitration.®® This does not involve an 
invalid delegation of legislative authority of the 


Power Co v. Railroad Commission of 
Georgia, 98 S R 696, 701, 149 Ga 1, 5 
A.L.R 1. 

75, Ill —Chicago Union Tract. Co. 
V. Chicago. 65 NE. 451. 199 Rl 
484, 59 LRA. 631, 

10 CJ p 674 note 15. 

76- U S —Old Colony Trust Co. v- 
Atlanto. C-CGa. 83 P 39, 42, af¬ 
firmed 88 F 859, 32 C.C.A. 125. 

77. Old Colony Trust Co. v. Atlanta, 
C C.Ga , S3 P. 39, affirmed 88 F. 
859. 32 CCA. 125. 

78. Va—City of Richmond v. Vir¬ 
ginia Ry & Power Co., 126 SE 
353, 141 Va. 69. 

78- N.Y.—In re Fleming, 191 N.YS 

586, 117 Misc 373, appeal dismiss¬ 
ed 192 N Y S 925. 

Va—City of Richmond v Virgima 
Ry. & Power Co., 126 S E. 353, 141 
Va 69. 

CozLditioxL imposed hy subsequent or- 

An ordinance imposing conditions 
on a street railway company, when 
the privilege is originally grranted to 
occupy its streets, none of which 
fixes the tares to be charged nor 
bears any relation thereto, does not 
make it liable to such •regulation by 
another ordinance enacted several j 
years afterward, by virtue of a pro¬ 
vision contained in it that the com¬ 
pany shall be subject to “all lawful 
alterations or additions” to such 
conditions.—City of Easton v. Eas¬ 
ton Transit Co., 17 Pa Dist. 711. 
8<K Mo—City of St. LiOuis v. Public 
Service Comnnission, 207 S.W. '805, 


276 Mo 509—City of St. Louis v 
Public Service Commission of Mis¬ 
souri 207 S.W 799, 276 Mo. 509. 
N.Y—Quinby v. Public Service Com¬ 
mission of State of New York for 
Second Dish, 119 NE. 433, 223 N. 
Y. 244, 3 A.LiR. 685, reversing 169 
NYS. 1109, 183 App.Div 914, af¬ 
firming 169 N.YS. 976, 102 Misc 
337, reargument denied 124 N E. 
790, 237 NY 601—^People ex rel 
Incorporated Village of Brownville 
V. Public Service Commission of 
New York, Second Dist, 191 NYS 
293, 198 App.Div 391—^In re Flem¬ 
ing, 191 N.Y.S. 586 117 Misc. 373, 
appeal dismissed 192 N.Y S. 925 
Utah—Salt XAke City v Utah Light 
& Traction Co. 173 P. 556, 52 Utah 
210, 3 A.LR. 715 

81. U S —^Portland R., etc, Co. v. 
Portland, D.COr., 201 P. 119 

Bate fox special cars 

Under a franchise reserving the 
right to fix rate of fares on special 
cars, mumcipality may authorize 
special rate on such special cars.— 
Stafford v. Cleveland R. Co., 20 Oh 
CirCt,NS, 129. 

82. N Y —^People ex reL Incorporat¬ 
ed Village of Brownville v. Pub¬ 
lic Service Commission of New 
York, Second DisL, 191 NY.S. 293, 
198 AppDiv. 391. 

83. Ohio.—^Rogers v. City of Cin¬ 
cinnati, 22 Ohio N.P,NS., 401. 

of xate at specified f^tr^vals 
A statute authorizing the city to 
fix rates at the end of twenty years 
from the i>»«sage of the act, and 
1 every fifteen years thereafter, em-- 
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powers the city to fix rates at any 
time after the period named until a 
valid contract is entered into with 
the railroad for the balance of the 
period, and the city’s power is con¬ 
tinuous and cannot be exhausted ei¬ 
ther by lapse of time or by an inef¬ 
fectual attempt to reach an agree¬ 
ment with the railroad —^Rogers v. 
City of Cincinnati, 22 Ohio NP.,N.S. 
401. 

84. Ohio.—Rogers v- City of Cin¬ 
cinnati, supra. 

85i. Ohio.—Parks v Cleveland Ry. 
Co, 176 NE. 472, 38 Ohio App. 315, 
affirmed 177 N.E. 28, 124 Ohio St 

79. 

ArbitxatioB. award biud-iug on parties 
Ohio —^Parks v. Cleveland Ry. Co, 
176 N.E. 472, 38 Ohio App 315 
affirmed 177 N.E. 28, 124 Ohio St. 
79. 

Apprai«""n»ent 

(1) The power being admitted, the 
fact that rates not yet in dispute are 
submitted for determination does not 
render the determiTi?»tion unauthor¬ 
ized as a future arbitration since 
technically it is merely an appraise¬ 
ment of the value of the service pro¬ 
vided by the carrier, and is not a 
technical arbitration designed to 
terminate all controversies between 
tbe parties—^Parks v. Cleveland Ry. 
Co. 177 N.B. 28, 124 Ohio St. 79, af¬ 
firming 176 N.E. 472, 38 Ohio App. 
315. 

(2) A municipality by applying to 
a commission, pursuant to statute, 
for the approval of a contract for 
street car service, which contract 
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city where the city is authorized only to contract 
with street railroads as to rates and not to reg¬ 
ulate them.^® An ordinance which provides for 
the procedure to be follovred for any change of 
rates by the council, whether such change is initi¬ 
ated by the council or proposed by the railway, 
is not objectionable as depriving the council of the 
legislative power to fix and determine rates w’here 
such power is specifically reserved.^^ 

Enforcement by city of carrier's fare regulations. 
Although a municipality may have no authority to 
control the rates and charges of a street railroad, 
it can, because of the public interest in the main¬ 
tenance of reasonable rates, require, under penalty, 
that the public shall observe the railroad’s rules and 
regulations concerning rates.** 

Regulation must be reasonable and nondiscrimi- 
natory. The power of municipal regulation of 
street railroad rates is subject to the limitations 
that there is reasonable need considering the na¬ 
ture and extent of the service, of lower rates and 
better terms than those existing, and that the 
rates and terms fixed by the ordinance are clearly 
not unreasonable, in view of all the conditions.** 
So, an ordinance fixing rates is ordinanly, on the 
•one hand, subject to change by the city to pro¬ 
tect the public from an excessive charge for serv¬ 
ice, and, on the other hand, subject to attack by 
the railroad company as unreasonable and con¬ 
fiscatory;*® as indicated in subdivision b of this 


section, however, rates fixed by an ordinance op¬ 
erative as a binding contract may preclude altera¬ 
tion by the city, or attack by the railroad, except 
where a change of rate is agreed to by both par¬ 
ties. In order to enjoin the enforcement of an 
ordinance reducing fares, it is not incumbent for 
the railroad to show that the reduced rate is con¬ 
fiscatory within meaning of the federal constitu¬ 
tion, but it is sufficient that the rate is unreasona¬ 
ble, imjust, and insufficient to maintain a fair 
return on the value of the property.*^ A rate 
which is reasonable when fixed, under the con¬ 
ditions then existing, may subsequently become un¬ 
reasonable by reason of the company’s building 
extensions and connectmg lines, changing its mo¬ 
tive power, and otherwise rendermg increased 
services at an additional cost;** conversely, a 
rate unreasonable when fixed may become valid 
as a result of a subsequent lessening of operating 
costs and reproduction value.** 

Rates fixed by muniapal regulation must not im- 
reasonably discriminate against any particular class 
of persons;*^ but, where all the residents of a 
mtmicipality receive a reasonable service at a rea¬ 
sonable price, a discrunmation in favor of the 
residents of a certain locality, resting on a sense 
of justice and fair play, is not reprehensible.*^ 

h. Validity and Effect of Franchise Provision 
or Agreement for Fixed Bate 

Although a municipality may not ordinarily contract 


provides for appraisal of the street 
railroad’s property and authorizes a 
review of the appraisal in the courts, 
•does not thereby ratify the ap- 
praisaL—City of Rochester v New 
Tork State Rys., 217 NT.S. 452, 127 
Misc. 766. 

86. Ohio.—Parks v. Cleveland Ry. 
Co, 177 N.E. 28, 124 Ohio St. 79. 
affirmingr 176 N.E1 472, 38 Ohio 
App. 315. 

87- Ky—^Poggel v. Liouisville Ry. 
Co., 10 S.W.2d 305, 225 Ky. 784. 

■88L Mo.—Ex parte Packman, 296 S. 
W. 366, 317 Mo 732. 

89. U.S.—Milwaukee Electric R., 
etc., Co. V. Milwaukee, C.C.Wis., 87 
P. 577. 

Wis.—^Eaiis V. Milwaukee City R 
Co.. 30 N.W. 218, 67 Wis. 135, 58 
Axp.R. 858 

10 C.J. p 675 note 24. 

XTeitkAv of these conditioiiB is in¬ 
dependent of the other, and, al- 
thougrh the public interest is of the 
first importance, the test is not what 
IS desirable on the part of either, 
but what IS reasonable in respect of 
both. 


IT S —^Milwaukee Electric R, etc., Co. 

V. Milwaukee, CC.Wis, 87 F. 577 
Wis.—Ellis V. Milwaukee City R. 
Co.. 30 N.W. 218, 67 Wis. 135. 58 
Am.R. 858. 

Presumption of reasonableness 

Rates prescribed by municipal or¬ 
dinances will be presumed to be rea¬ 
sonable until their unreasonableness 
is shown. 

IT.S.—^Milwaukee Electric R., etc, Co. 

V. Milwaukee, CLCWis., 87 P. 577. 
IlL—Chicago Union Tract Co v. Chi¬ 
cago 65 NJE. 470, 199 HI. 579. 
Wis.—^Ellis V. Milwaukee City R. 
Co, 30 N.W. 218, 67 Wis. 135, 58 
AmR. 858. 

Seasonable return 

Although, after the franchises for 
some of the Im^ of a street rail¬ 
way company have expired, the city 
can require the tracks of such lines 
to be removed, it cannot require con¬ 
tinuance of service thereon on terms 
not allowing a reasonable return on 
investment, as this would amount to 
denial of due process of law.—De¬ 
troit United Ry. Co. v. City of De-» 
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troit. Mich., 39 S.Ct. 151, 248 US. 
429, 63 L..Ed 341. 

90- US—Westinghouse Electric & 
Mfg Co. V. Denver Tramway Co., 
D.C Colo., 3 F.2d 285, appeal trans¬ 
ferred City and County of Denver 
V. Stenger, 47 SCt. 343, 273 U.S. 
657, 71 D Ed 825—San Antonio 
Public Service Co. v. City of «gTi 
Antonio, D.C.Tex., 257 P. 467, af¬ 
firmed City of San Antonio v. San 
Antonio Public Service Co., 41 S. 
Ct. 428, 255 US. 547. 65 L-Ed. 777, 

91. Tex—Rouston Electric Co. v. 
City of Houston, CivJ^pp, 212 S. 
W 198, error grranted 

9^ U S.—Galveston Electric Co. v. 
City of Galveston, Tex, 42 SCt. 
351, 258 U.S. 388. 66 L. Ed 678. af¬ 
firming, DC, 272 P. 147. 

10 C J. p 675’note 26. 

98. U.S —Galveston Electric Co. v. 
City of Galveston, supra. 

94. Pa—City of Easton v Easton 
Transit Co., 17 PaDist. 711. 

10 C.J p 675 note 29. 

95- Ija—Porman v. New Orleans, 
etc. R. Co., 4 So. 246, 40 DaAnn. 
446. 
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with a carrier for rates of fare in contravention of 
state regulation. It may, where authority has been clear¬ 
ly conferred on it by the state, and where the suspension 
of the regulatory power is not prohibited by the organic 
law, enter into a c:ontract with a carrier for the main¬ 
tenance of fixed fares for a definite term; such contract 
is binding on both parties, unless modified by mutual 
consent for a sufficient consideration, and preclu«les re¬ 
duction of the rate by the city, or attack on the rate 
by the carrier as confiscatory. 

Where the state legislature proceeds to exercise 
its power to fix rates for a street railroad com¬ 
pany, such company and a municipality cannot 
contract as to the matter,^® and by such means 
supersede or modify the rates fixed.®^ However, 
although as appears later in this section, the con¬ 


stitutions of some states have been held to pro¬ 
hibit the enforcement of such contracts in those 
jurisdictions where the suspension of the regulatory 
power is not expressly or impliedly prohibited by 
the organic law, and, where authority has been 
conferred on the municipality by appropriate state 
enactment, the municipality may enter in*o a con¬ 
tract with a street railroad to maintain a specified 
rate of fare, for a reasonable term of years.®® 
Authority so to contract may also be derived from 
the city’s right to impose conditions on a fran¬ 
chise grant, as long as the state has not exercised 
and is not seeking to exercise its police power as 
to street railroad fares.®® In imposing the terms 


96- IT S.—Westinsliouse Electric & 
Mfgr- Co. V. Bingrhamton Ry Co., 
DC.N.T, 2S5 F- 378, appeal dis¬ 
missed 257 F. 726, 169 CC.A. 14. 

Power of state to alter rates fixed 
by existing- contracts see infra 
subdivision e of this section. 

IgnniAipal consent to operation. 

Although a statute, relating to 
street railroads, provided for consent 
of municipal authorities to the con¬ 
struction and operation of such 
roads, yet as the act itself, by fixing 
the rate of fare, showed a legislative 
exercise of the rate-making power, 
the consent did not create any con¬ 
tract between the municipality and 
street railroad company, restrictmg 
the latter to the rate of fare pre¬ 
scribed m the act.—Westinghouse 
Electric & Mfg. Co. v. Binghamton 
Ry. Co. DaNT., 255 F 378, appeal 
dismissed 257 F. 726, 169 C.C.A. 14. 

Where authority to cross city 
streets is derived from the legisla¬ 
ture, a statutory provision requiring 
the city’s consent thereto, intended 
only to permit the city to regulate 
the construction and operation of the 
crossing, does not authorize the city, 
as a condition of grantmg its con¬ 
sent, to revise or change the fares 
prescribed by the legislature.—^Peo¬ 
ple ex rel New York, W. & B, Ry. 
Co. V. Public Service Commission, 
First Dist., 183 N.T.S 473, 193 App. 
Div. 445. affirmed 130 N.E. 911, 230 
N.Y. 604. 

97- N.Y.—In re HnfC, 172 NE. 520. 
254 N.Y. 316. affirming 239 N.Y.S. 
840. 228 AppDiv. 763. 

Schedules incrert'^-ng faxes beyond 
the statutory maximum on lines for 
which the legislature has granted 
franchises are unlawful, regardless 
of later contract franchises entered 
into with a municipality.—^In re 
Huff. 172 N.E. 520. 254 NY 316, af- 
finmng 239 N.Y.S. 840, 228 AppDiv. 
763. 

98. IJ.S.—Railroad Commission of 
California v. Los Angeles Ry. Cor-i 


poration, CaJ.. 50 SCL 71, 280 TJ.S. 
145, 74 L.Ed. 234, affirming, D.C., 
Los Angeles Ry. Corporation v 
Railroad Commismon of California, 
29 P.2d 140—Columbus Ry. Power 
& Light Co. v City of Columbus. 
Ohio. 39 set. 349 249 US. 399. 63 
LEd 669. 6 AL.R. 1648, affirming. 
D.C, 253 F. 499—Detroit v. De¬ 
troit Citizens' St. R. Co, Mich, 22 
set 410. 184 US 368, 46 LEd 
592—Cincinnati. N & C Ry. Co v 
City of Cincinnati, Ohio, C.C A 
Ohio, 71 F2d 124, certiorari denied 
55 S Ct 142, 293 U.S 612, 79 L Ed 
702. 

Ohio —^Interurhan Ry. & Terminal 
Co. V. Public Utihties Commission. 
120 N.E. 831. 98 Ohio St 287. 3 
A L.R. 696—^Interurban Ry. & 

Term. Co. v. City of Cincinnati, 
112 N.E 186, 93 Ohio St. 108— 
Rogers v. City of Cincinnati, 22 
Ohio N.P.,N S., 401. 

10 C J p 674 note 16. 

Con s tr u c ti on of paztlcular agxec 
meu-ts 

(1) An agreement by a suburban 
railroad with a town to maintain the 
same rate of fare between the town 
and a certain city as that charged 
by it between such city and another 
city obligates it to charge only the 
rate charged by it between such oth¬ 
er points, although on a line subse¬ 
quently built or purchased by it.— 
West Bloomfield Tp. v. Detroit Unit¬ 
ed R. Co. 109 N.W. 258, 146 Mich. 
198, 117 Am.S.R. 628. 

(2) A contract between a mu¬ 
nicipality and a railway specifying 
the fare chargeable for transporta¬ 
tion to another city requires pas¬ 
sengers to be carried in either di¬ 
rection at the stipulated rate, espe¬ 
cially where this construction agrees 
with the practice followed for many 
years—Georgia Ry. & Power Co. v. 
City of College Park, Ga., 43 SCt. 
617. 262 U.S. 441, 67 LEd. 1074. 

Frovifdou held contractual and not 
r^palAtozy 

A section in a street railroad fran¬ 
chise providing that, in considera- 
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tion of the rights conveyed to the 
grantee, he should not charge more 
than five cents for a single ride is 
a contractual obligation, and not 
merely a regulative provision.— 
Meridian Light & Ry. Co v. City of 
Meridian, DC Miss. 265 P. 765. 
Snf"AiA<ncy of cousidmratioii 

Where city was threatening to al¬ 
ter franchises of street railway com¬ 
pany to its detriment, passage of 
ordinance which does not contain 
threatened changes is sufficient con¬ 
sideration for agreement of compa¬ 
ny to continue existing fares—Tren¬ 
ton & Mercer County Traction Corp. 
V. Inhabitants of City of Trenton, 
101 A. 562, 90 N.J.Law 378, affirmed 
Trenton & Mercer County Traction 
Corp. V Board of Public Utility 
Com’rs. 103 A. 1054, 91 N J.Law 719. 

When contract complete 

Where street railway compan 3 r’s 
directors had ordered its officers to- 
execute agreement as to fares on 
passage of ordinance of same tenor 
and officers cannot vary its terms 
and directors do not intend to pass 
on matter again, agreement becomes 
binding on passage of ordinance — 
Trenton & Mercer County Traction 
Corp. V. Inhabitants of City of Tren¬ 
ton, 101 A 562. 90 N.JLaw 378. af¬ 
firmed Trenton & Mercer County 
Traction Corp. v Board of Public 
Utility Com’rs. 103 A. 1054, 91 N.J. 
Law 719 

Bescissiou for mistake 

A street railroad company cannot 
rescind a contract with a city as to 
fares because of its own mistake, 
not induced by the city, as to the 
power reserved by the city to alter 
Its franchise ordinance.—^Trenton & 
Mercer County Traction Corp. v In¬ 
habitants of City of Trenton, 101 A. 
562, 90 N J.Law 378, affirmed Tren¬ 
ton & Mercer County Traction CorpS 
V. Board of Public Utility Com’rs. 
103 A. 1054, 91 N.JLaw 719. 

99. Ga.—Georgia Ry. & Power Co. 
V. Railroad Commission of Geor¬ 
gia, 98 S.E. 696, 149 Ga. 1, 5 A.L. 
R. 1. 
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and conditions on which a street railroad may op¬ 
erate within the municipal limits, the city may 
contract for a fixed rate of fare for transit to 
and from points outside the city limits,^ as for 
transit to another city,^ even though such other 
city may be a point located outside the state, and 
the contract, although involving interstate trans¬ 
portation, is valid so long as congress docs not 
exercise its paramount authority with respect there- 
to.3 

A surrender of the municipality’s power of reg¬ 
ulation by such a contract is a grave act and the 


courts will not construe an ordinance as having 
such an effect unless the authority to make the 
contract is plain and the intention to do so clearly 
and unmistakably appears;^ and the rule of con¬ 
struction requiring a clear and explicit intent to 
suspend the regulatory power applies whether the 
company or the city is asserting the contract 5 
Particular ordinances fixing rates of fare have, 
accordingly, been held not to establish a contract 
obligating the maintenance of the specified rates, 
on the ground that the municipality had not been 
authorized by the legislature so to fix rates,® or 


L Ohio.—Village of Wyoming v 
Ohio Traction Co., 135 N.E 675, 
104 Ohio St. 325. 

10 C J. p 673 note IL 
Xn. Vew Vork 

(1) The rule stated in the text has 
been declared applicable to an inter- 
urban street railroad line using city 
streets by consent of the municipali¬ 
ty.—People ex rel. Incorporated Vil¬ 
lage of Brownville v. Public Service 
Commission of New York, Second 
Dist, 191 N.Y.S. 293, IDS App Div. 
391—10 G J. p 673 note 11 £b]. 

(2) It has been held, however, m 
a case inv'olving an interurban high 
speed Ime, not a street railroad, that 
the fixing of interurban fares by 
franchise agreement is not germane 
to the public purpose of the exist¬ 
ence of the city government, and is 
contrary to public policy, and in¬ 
fringes on the state legislative pow¬ 
ers, and is not warranted by the 
constitutional provision requiring 
the city’s consent to the use of its 
streets by a street railroad—^Koehn 
V. Public Service Commission, Sec¬ 
ond Dish, 176 N.T.S. 147, 107 Misc. 
151. 

2. Ohio—Interurban Ry. & Termi¬ 
nal Co V. City of Cincinnati, 112 
N.E. 186, 93 Ohio St lOS. 

Sate coxLditioiLed on. aiiiL«<^^'Hon. 

A municipality may, in granting 
a franchise for the operation of a 
street railroad through its streets 
require as a condition thereof that 
the railroad maintain a specified fare 
for transit to another particular city 
if it should become annexed to such 
other city.—Interurban Ry. & Termi¬ 
nal Co V. City of Cincinnati, 112 N. 
E. 186, 93 Ohio St. 108. 

Point within, other city 

Where a franchise under which an 
interurban railway was constructed 
through a township declared that 
the rate of fare should not exceed a 
Certain rate per mile to any point 
within a named city, and the rail¬ 
way company, which had traffic ar¬ 
rangements Tvith railways m the 
city, for a number of years, car¬ 
ried passengers beyond the city line 
to central pomts therein for the 


specified rate, a successor company 
which operated not only the inter¬ 
urban railway hut also the railways 
within the city is bound by such 
practice and cannot insist that the 
contract rate is applicable only up 
to Its interurban depot at the city 
line.—Sandstone Tp v. Michigan Ry 
Co.. 164 N.W. 404. 198 Mich. 234. 

XT S.-—Cincinnati, N. & C. Ry. Co 
V. City of Cmcinnati, Ohio, CCA. 
Ohio, 71 F2d 124, certiorari denied 
55 S-Ct. 142, 293 US. 612. 79 E 
Ed 702—City of Cov-ington, Ky. v. 
Cincinnati, N. & C. Ry. Co, CCA 
Ky, 71 F-2d 117, certiorari denied 
Cincinnati, N. & C. Ry Co. v. City 
of Covington, Ky.. 55 S CL 142, 293 
US. 612, 79 LEd 702, and City of 
Covington v. Cincinnati, N & C 
Ry. Co, 55 S.CL 142, 293 U.S. 612, 
79 LEd 702. 

Possible abuse of power i-mnns'terial 
City’s power to contract with 
street railway company for inter¬ 
state rates in consideration of grant 
of right to use city streets cannot 
be denied because of its possible 
abuse, contract resulting from exer¬ 
cise of such power being mvalidated 
by fraud, hut not by improvidence 
—City of Covingrton, Ky, v. Cincin¬ 
nati, N. & C. Ry. Co., CC.A.B:y., 71 
P2d 117, certiorari denied Cincin¬ 
nati, N. & C Ry. Co. V. City of Cov¬ 
ington, Ky, 55 SCL 142, 293 U.S. 
612, 79 LEd 702, and City of Cov¬ 
ington V. Cincinnati, N. & C. Ry Co, 
55 S.CL 142, 293 US. 612, 79 LBd. 
702. 

Different rate for transit to city 
Such a contract is not invalidated 
by the fact that the rate stipulated 
differs from the established rates for 
transportation from points outside 
the state to the city.—Cincinnati, N. 
& C Ry. Co V City of Cincinnati, 
Ohio, CCA Ohio, 71 P.2d 124, cer¬ 
tiorari denied 55 S Ct. 142, 293 US 
612, 79 L.Ed 702 

4- US —Railroad Commission of 

California v. Los Angeles Ry. Cor¬ 
poration, CaL, 50 SCL 71, 280 US. 
145, 74 LEd. 234, affirming, DC, 
Los Angeles Ry. Corporation v. 
Railroad CoTnmission of CaJifor- 
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nia, 29 P2d 140—City of Paducah 

V. Paducah Ry. Co., Ky, 43 S CL 
335, 261 US 267, 67 L.Ed 647— 
San Antomo Public Service Co v. 
City of San Antomo, D C Tex, 257 
F. 467, affirmed City of San j\n- 
tonio v. San Antonio Public Seiv- 
ice Co. 41 SCL 428. 255 US. 547, 
65 LEd 777. 

Ohio.—Village of Wyoming v. Ohio 
Traction Co, 135 NE. 675, 104 

Ohio St 325. 

5- U.S—City of Louisville v. Louis¬ 
ville Ry. Co, CCAKy, 281 F. 353. 
6. US —^Railroad Commission of 
California v- Los Angeles Ry Cor¬ 
poration. CaL, 50 S.Ct 71, 280 US 
145, 74 LEd. 234, affirming, D.C, 
Los Angeles Ry. Corporation v 
Railroad Commission of Califor- 
ma, 29 P.2d*140. 

Mo—State ex rel. Kansas City Pub¬ 
lic Service Co v. Latshaw, 30 S. 

W. 2d 105, 325 Mo. 909, appeal dis¬ 
missed Latshaw v. State of Mis¬ 
souri ex reL Kansas City Public 
Service Co. 51 SCL 101, 282 US. 
806, 75 L Ed 723 

10 C J p 673 note 10-p 674 note 21 
Factors deternniiii-n£r rates 

City did not have authority to 
contract regarding valuation, income, 
and depreciation, which were factors 
determining street car company’s 
rates.—State ex rel. Kansas City 
Public Service Co v. Latshaw, 30 S 
W2d 105, 325 Mo. 909, appeal dis¬ 
missed Latshaw v. State of Missouri 
ex reL Kansas City Public Service 
Co. 51 set 101. 282 U.S. 806, 75 
L.Bd. 723 

Powers conferred on. com'mpssion 
Provisions with respect to rates in 
franchises of street railroads grant¬ 
ed since the adoption of constitu¬ 
tional provisions conferring all rate 
regulating powers on the railroad 
commission cannot be considered as 
binding contracts of inviolable na¬ 
ture —^Los Angeles Ry. Corporation 
V. Railroad Commission of Califor¬ 
nia, DC Cal, 29 F2d 140, affirmed 
Railroad Commission of California 
V. Los Angeles Ry Corporation, 50 
S.CL 71, 280 US 145, 74 LEd. 234 
ProvisioiLs of a city charter au- 
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that the ordinance was not intended to have such 
an effect-^ So, also, a statute extending the charter 
of a street car company for a term of years will 
not be construed as extending existing rate con¬ 
tracts between a city and the company’ for such 
period of time, m the absence of dear and explicit 
language.* A statute amending a railway com¬ 
pany’s charter, authorizing it to enter into agree¬ 
ments with the city to change or extend contracts 
then in force, even if construed as ratifying an 
existing contract fixing the rate of fare, does not 
make that contract irrevocable, where a further 
provision reserves the power of amendment and 
regulation of rights and franchises to the legisla¬ 
ture and the city.® Contracts between a munici¬ 
pality and a carrier as to rates w’lll, if possible, 
not be construed as of indefinite duration.^® 


The validity of a contract fixing the rate of fare 
to be charged is not affected by the right given 
the railroad in its charter to receive a fair com¬ 
pensation to be fixed by its directors, or by the 
right reserved to the cit^' in the contract to amend 
the ordinance, w’here such reser\'ation is not in¬ 
tended to apply to the rate of fare The term 
of such a contract is not restricted by the subse¬ 
quent adoption of constitutional provisions limiting 
the duration of franchises, notwithstanding the 
railroad failed to commence construction of tracks 
before the adoption of such provisions, or ordi¬ 
nances extending the franchises were enacted after 
the coming into effect of the constitutional limi- 
tation.ii 

The effect of the passage and acceptance of a 
contract ordinance granting a franchise to a street 


thorizing the city to impose condi¬ 
tions on the grant of any franchise 
and to fix and determine rates are 
Insufficient to empower the city to 
establish the rates to he charged 
by a street railroad company by 
contract —^Railroad Commission of 
Califorma v. Los Angeles Ry. Cor¬ 
poration, Cal., 50 S.Ct. 71, JSO tJ S 
145, 74 LSd. 234, affirming. D.C, Los 
Angeles Ry. Corporation v. Railroad 
Commission of California, 29 F.2d 
140. 

7- U.S.—City of Paducah v. Padu¬ 
cah Ry. Co., Ky.. 43 S.Ct. 335, 261 
U.S. 267, 67 L-Ed. 647—City of 
San Antonio v. San Antonio Pub¬ 
lic Service Co, Tex., 41 S.Ct 428, 
255 U.S. 547, 65 L.Ed. 777, affirm¬ 
ing, D.C., San Antonio Public Serv¬ 
ice Co. V. City of San Antomo, 257 
P. 467 

providing for adjustment 
of fare 

An ordinance granting a franchise 
for a term of years which fixes the 
maximum fare for the first year but 
provides for possible adjustments of 
such fare by the city each succeed¬ 
ing year does not show a contract 
bindmg on the carrier to accept the 
rate of fare prescribed for the first 
year as a maximum fare for the life 
of the franchise.—City of Paducah 
V. Paducah Ry. Co., Ky. 43 S Ct 335. 
261 U S. 267, 67 L.Ed. 647. 

Prior treatment of oxd^«ancv as a 
regnlation 

An ordinance giving the cities 
consent to the consolidation of gas 
and ^ectnc companies with the 
street railroad company, which im¬ 
posed on consolidated company all 
the limitations and duties imposed 
on either of the constituent compa¬ 
nies, does not make the five-cent 
street railroad fare, fixed by the 
street railway ordinance, binding as 

13 C.J.S.—71 


a contract rate, although enacted 
prior to the adoption of a consti¬ 
tutional amendment prohibiting the 
irrevocable grant of a franchise, 
where it did not expressly evidence 
such an intention, and especially 
where it had theretofore been held 
that the rate was not a contract 
rate, hut could be modified by the 
city —City of San Antonio v. San 
Antonio Public Service Co, Tex, 41 
set. 428. 255 U.S. 547, 65 LEd. 777. 
affirming, DC., San Antonio Public 
Service Co. v. City of San Antomo, 
257 P. 467. 

Pailure to prescribe rate of fare 

No contract regrulating rates was 
effected by an ordinance granting 
a franchise for the operation of a 
street railroad to a consolidated 
company acquiring the properties of 
several public utilities, where such 
ordinance did not m direct terms 
prescribe the rate of fare but merely 
provided for the issuance of free 
transfers on the payment of a full 
fare, there being no statement as to 
what constituted a full fare.—Geor¬ 
gia Ry. & Power Co. v. Railroad 
Commission of Georgia, 98 S.E. 696, 
149 Ga 1, 5 AL.R. 1 

8. U.S—City of Louisville v. Louis- 

viUe Ry Co, C aA.Ky, 281 F. 353. 

Contract ingrafted on cdiarter 

"Where a contract with a city, 
which fixed street car fares, had be¬ 
come mgrafted on the charter giv¬ 
en the company by the legislature, 
the acceptance by the company of 
the extension of its charter and 
right to occupy the streets of the 
city would not bind the company to 
comply with the rate contract after 
its expiration, unless such was the 
intention of the legislature.—City of 
Louisville v. Louisville Ry. Co., CCLj 
AKy.. 281 F. 353. i 
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Operation after termination of con¬ 
tract 

A contract provision giving the 
company the right to continue per¬ 
manently to operate after the ex¬ 
piration of the contract until the 
city elected to purchase the lines did 
not require the company to operate 
at the contract rate after the expira¬ 
tion of the original contract, and be- 
for the city exercised its option to 
purchase the lines, where in the 
meantime an act of the legislature 
had extended the company’s charter 
and its right to occupy the streets. 
—City of Louisville v. Louisville Ry. 
Co., caAKy. 281 F. 353. 

9. U.S.—City of Louisville v. Louis¬ 
ville Ry Co., CC-A.Ky., 281 F. 353. 

IOl N C.—^In re Petition for In¬ 
crease of Street Car Fares in City 
of Charlotte, 101 S.E. 619. 179 N.a 
151. 

Pezpetnal five cent fare 

A contract between a city and a 
street railroad company, giving the 
company the right to operate on the 
streets for a term of thirty years, 
with the privilege of continuing to 
operate after expiration of the term 
until the city chose to purchase the 
lines of the company, will not be 
construed as intended to make per¬ 
petual the five-cent fare fixed by the 
original contract, subject only to the 
right of the city to purchase the 
lines, unless such intention is cleajv 
ly expressed.—City of Louisville v. 
Louisville Ry. Co, CC.A.Ky., 281 P- 
353. 

IL U.S.—City of Covington. Ky., v. 
CinriTiTiati, KT. & G Ry. Co., GC.A. 
Ky., 71 F.2d 117, certiorari denied 
CinriTiTiati, N. & G Ry Co. v. 
City of Covington, Ky, 55 S.Ct- 
142, 293 U.S. 612, 79 L.Ed. 702, and 
City of Covington v. Cincinnati, N. 
& C. Ry. Co., 55 S.Ct. 142. 293 U, 
S. 612, 79 L.Ed. 702. 
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railroad company and authorizing it to charge 
a specified rate of fare for a g^ven period is to 
make such provision for rates govern between 
the parties, as long as the railroad company re¬ 
tains the franchise and operates thercunder.^^ 
During such time the municipality’s regulatory 
power to alter or interfere with the rate is sus- 
pended,i3 and it cannot require the company: to 
reduce such rate,!** notvnthstanding the municipal¬ 
ity has in such ordinance otherwise reserved to 
itself the right to prescribe from time to time the 
rules and regulations for the operation of the 
roacL^^ Moreover, an ordinance consenting to a 
consolidation and extension of lines on.condition 
that a specified fare be charged during the life of 
the grant may operate to prevent the municipality 
from changing the rate notwithstanding that a prior 


ordinance consenting to the renewal of one of the 
franchises in question reserved to the municipality 
the right to regulate fares.^® The street railroad’s 
right to charge the specified fare under such a 
contract is not abandoned or abrogated by its ac¬ 
ceptance of a municipal ordinance which requires 
it to issue transfers,!** or which authorizes it to 
change the motive power of its hnes from horse 
power to electricity, even though the original fran¬ 
chise named only animal or pneumatic power.!® 

On its part, the railroad company has assumed a 
contractual obligation by its acceptance of the 
franchise with its conditions,!® and it is bound 
to abide by the terms of the agreement and cannot 
increase the stipulated rate of fare during the con¬ 
tinuance of the contract.^® In this regard, the rail- 


12. Ohio.—Interurban Ry. & Termi¬ 
nal O'. V. Public Utilities Commis¬ 
sion, 1‘20 N.EL S31. 98 Ohio St 287, 3 
ALi.IL 696—^Interurban Ry. & 
Term Co. v. City of Cincinnati, 
112 N.E. 186. 93 Ohio St 108. 

Transfers 

Where a contract ordinance pro¬ 
vides for the issuance of transfers 
at intersecting points therein desig¬ 
nated and limits the time during 
which such transfers are vaud, a 
street railway cannot be required, by 
subsequent ordinance not involving 
the exercise of the police power or 
the power to fix rates, to permit 
transfer at points other fhaTi inter¬ 
sections, or to increase the length 
of time during which transfers are 
valid—City of Chicago v. Chicago 
City Ry. Co., Ill 2Sr.E 983. 272 HI. 
245. 

la. Ohio —Rogers v. City of Cin¬ 
cinnati, 22 Ohio N.P.,N^.S., 401. 

10 C.J. p 674 note 16 

]^ziod of operation. 

The contract right of a street rail¬ 
way company to charge five-cent 
fares, secured agaanst impairment 
"during the term of its charter” by 
a mumcipal ordinance ratified by 
statute, extends for fifty years, 
where the company undertook to or¬ 
ganize for that period, under Idinn. 
Gen.Stl8e6 c 34 tits 1. 2 §§ i-53, 
and in its certificate of incorpora¬ 
tion stated that its corporate life 
was to be for that term, and has 
continued to act as a corporation 
since the expiration of the thirty 
years which would have been its 
corporate life, if organized, as the 
municipality contends it should have 
been, under tit 2 of such chapter.— 
City of Minneapolis v. Minneapolis 
SL Ry. Co. Mmn., 30 S.CL 118, 215 
HIS. 417, 54 Li.Ed 259, modifying, C. 
C, Minneapolis SL Ry. Co. v. City 
of Minneapolis, 155 F. 989. | 


I Ordin^Uire requixing increase of fare 
An ordinance requiring a specified 
fare to be charged to certain points 
IS inoperative in so far as it under¬ 
takes to compel the railway company 
to increase its fares to points as to 
which It has contracts, either with 
public bodies such as municipalities 
or with private parties—^Humphrey 
Co. V. R. Co. 9 Ohio NP.N.S. 609. 

14. U.S—Detroit United Ry. Co. v. 
City of DetroiL Mich, 39 S.CL 151, 
248 US 429, 63 LEd 341. 

10 C J. p 674 note 18. 

Single fare for continaoiis trip 

(1) The obligation of the franchise 
contract for a line of a street rail¬ 
way company, fixing the fare on such 
line at five cents without transfer, is 
impaired, in the case of a continuous 
trip beginning on a nonfranchise 
line and extending over it and a 
franchise line, by an ordinance re- 
qmrmg all such service for five 
cents.—Detroit Umted Ry. Co. v 
City of DetroiL Mich., 39 S.CL 151, 
248 U.S 429. 63 D.Ed. 341. 

(2) The section of the ordinance 
requiring such continuous transit 
over both franchise and nonfranchise 
lines for a single fare, in violation 
of the railroad’s franchise nghL 
cannot be regarded as modified by 
another section providing that the 
ordinance should not be construed 
as impairing the obligation of any 
contracL and hence such other sec¬ 
tion does not prevent the ordinance 
from being declared mvalid.—Detroit 
United Ry. Co v. City of DetroiL su¬ 
pra. 

15. US —Detroit v. Detroit Citizens’ 
SL R Co., Mich, 22 S.CL 410, 184 
U S 368, 46 Ii Ed 592. 

Ifi. US—Cleveland v. Cleveland 
City R Co, Ohio, 24 S.CL 756, 764. 
194 US 517. 538, 48 LEd 1102, 
1109, aflirming, CLd, 94 F. 385. 
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17- US—City of Minneapolis v. 
Minneapolis St Ry. Co, Mmu ^ 30 
SCL 118, 215 U.S 417. 54 DEd. 
259, modifying C.C, Minneapolis 
SL Ry Co V. City of Minneapolis, 
155 F. 989. 

18. U S.—City of Minneapolis v. 
Minneapolis St Ry. Co. supra. 

19. NY—Public Service Commis¬ 
sion, Second Dist, v International 
Ry Co, 172 NTS. 551, 185 App 
Div. 220, reversed on other 
grounds 120 NE. 727, 224 N.Y. 631. 

10 C.J. p 674 note 20 

Same as private individuals 
In regard to the modification or 
abrogation of contract obligrations 
voluntarily assumed, public service 
corporations stand on the same foot¬ 
ing as individuals —^Public Service 
CoTnTnissiou, Second DisL v. Inter¬ 
national Ry. Co. 172 N.YS 551. 185 
App.Div. 220, reversed on other 
groimds 120 NE 727, 224 NT. 631. 

2a Mass—Westwood v. Dedham, 
•etc. St R. Co, 95 NE 81, 209 
Mass. 213. 

Wash—State v Seattle Electric Co, 
128 P. 220. 71 Wash 213, 43 L.R. 
A.,N.S.. 172* 

Piscoutinulug sale of strip tickets 
Where a street railroad company 
contracts with the city that the ex¬ 
isting rates of fare might be chang¬ 
ed from time to time, hut only with 
the consent of both parties to the 
contract, and at the date of the 
contract the company charges five 
cents for a continuous ride and sells 
tickets in strips at the rate of six 
for twenty-five cents and gives free 
transfers at certain intersections on 
either cash fares or tickets, the com¬ 
pany does not violate the contract 
by discontmuing the sale of strip 
tickets without the city’s consent—• 
Philadelphia v. Philadelphia Rapid 
Transit Co. 77 A. 501, 228 Pa. 325, 
21 Ann.Cas. 87. 
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road company cannot be beard to complain that the 
stipulated rate is inadequate and confiscatory, and a 
court will not undertake to grant relief from the 
fixed rate on such ground .21 It has also been held 
that, even though a city is without legislative pow¬ 
er to contract with reference to street railroad 
fares, the railroad cannot, while claiming benefits 
under the franchise, avoid a stipulation fixing the 
fare, which is not violative of any law or contrary 
to any pubhc policy,’^ and that the court will not 
relieve the railroad from the obligation to maintain 
the stipulated fare, even though it is confiscatory, 
since this consideration is not one for the courts un¬ 
der the circumstances-23 

Mergers or consolidations. The obligation to 
maintain the stipulated fare attaches not only to 
the grantee of the franchise but also to a successor 


company which has assumed the 'franchise and 
agreed with the municipality to abide by its terms,^^ 
and it continues m effect despite the expiration 
of the charter of the original grantee-^S Such 
contract is binding also as to lines of other com¬ 
panies under long-term leases to the railroad vrhich 
IS the party to the agreement.^® Likewise, the 
fact that the municipality contracting with the car¬ 
rier becomes a part of another city during the 
period of the contract's operation does not affect 
its validity.27 

The carrier's obligation to maintain the stipu¬ 
lated fare cannot however be imposed beyond the 
terms of the contract; hence, the stipulated fare 
caimot be extended to territory afterward annexed 
to the municipality,^^ unless the application of the 
stipulated rate to such territory is construed to be 


21- U.S.—Georgia Power Co. v- City 
of Decatur. 50 S.Ct. 369. 281 US- 
505, 74 L Ed. 999, aflarmmg 149 
S-E- 32, 168 Ga. 705, certiorari 
granted 50 SCt 38. 280 U.S. 544. 
74 L.Ed. 604—^Railroad Commis¬ 
sion of California v. Dos Angeles 
Ry. Corporation, Cal, 50 S.Ct. 71, 
280 US. 145, 74 LEd. 234, affirm¬ 
ing, DC, Lios Angeles Ry. Corpo¬ 
ration V. Railroad Commission of 
California. 29 P2d 140—Georgia 
Ry. & Power Co v. Town of Deca¬ 
tur. Ga. 43 SlCt. 613. 262 U.S. 
432, 67 ILuBd. 1065—City of Pa¬ 
ducah V Paducah Ry. Co., Ky., 43 
S.Ct. 335, 261 U.S. 267, 67 LEd. 
647—Columbus Ry, Power & Light 
Co. V. City of Columbus. Ohio, 39 
S.Ct. 349, 249 U.S. 399, 63 L.Ed. 
669, 6 ALR 1648, affirming, D. 
C, 253 P 499—Cincinnati. N. & C. 
Ry. Co. V. City of Cincinnati, Ohio, 
C.CA.Ohio, 71 P2d 124, certiorari 
denied 55 S.Ct. 142, 293 U.S. 612, 
79 L£]d. 702—City of Covington, 
Ky. V. Cincinnati, N. & C. Ry. Co., 
C CAJCy., 71 F.2d 117, certiorari 
denied Cmcinnati, N. & C. Ry. Co. 
V- City of Covington, Ky., 55 SCL 
142. 293 U.S. 612, 79 L.Ed. 702, 
and City of Covington v. Cincm- 
nati, N. & C. Ry Co., 55 S.Ct. 142, 
293 U.S. 612. 79 LEd. 702—^Michi¬ 
gan Ry. Co. V. City of T arising, D. 
CMich, 260 P. 322—North Ameri¬ 
can Const Co. V. Des Moines City 
Ry. Co.. D.C-Iowa, 256 P. 107— 
Westinghouse Electric & Mfg. Co. 
V. Binghamton Ry Co., D.CNT, 
255 P. 378, appeal dismissed 257 
F. 726, 169 aCA- 14. 

N.Y.—Public Service Commission, 
Second Dist., v. International Ry. 
Co., 172 N.Y.S. 551, 185 AppDiv. 
220, reversed on other grounds, 120 
N.E 727. 224 N.Y. 631. 

Ohio.—City of Cincinnati v. Inter- 
urban Ry. & Terminal Co., 14 Ohio 
N.P.,N.S.. 420. 


Class of service musfe yidd 

The franchise of the railway com¬ 
pany being defimte as to rates for 
fares, without any provision aS to 
change thereof, there can, in case 
of insufficient income, be no in¬ 
crease of fares, but class of service 
must yield—North American Const. 
Co. V. Des Moines City Ry. Co., D. 
C Iowa, 256 P. 107. 

■®»c-?«5aive wage demst-wfl* 

That the employees of a public 
service corporation demand wages 
which the corporation regards as ex¬ 
cessive does not reheve it from its 
contract obligations to the public. 
—Public Service ComTnmsion, Second 
Dist., V International Ry. Co.. 172 
N,Y.S. 551, 185 App.Div. 220, re¬ 

versed on other grounds 120 N E. 
727, 224 N.Y. 631. 

Xncxer^ed expenses 

(1) The company cannot avoid the 
obligation to maintain the rate fixed 
m the franchise on the grround that 
the increased operating expenses, 
due to the war and the higher wag¬ 
es fixed by the war labor board. 

It unprofitable, especially in 
the absence of a shov^ing that fur¬ 
ther operation under the contract 
was impossible, or even that opera¬ 
tion thereimder for the entire term 
of the franchise would be unrenaxm- 
erative —Columbus Ry., Power & 
Light Co. V. City of Columbus. Ohio, 
Ohio. 39 set. 349, 249 U.S. 399, 63 
LJBd. 669, 6 AL.R. 1648, affirmmg, 
DC., 253 F. 499. 

(2) The contract cannot be ter¬ 

minated by the company on the 
ground that the continuance of nor¬ 
mal labor conditions was an im- 
phed term.—Burr v. City of Colum¬ 
bus, Ohio, D.COhio, 256 P. 261, af¬ 
firmed 39 S.Ct. 354, 249 U.S. 415, 63 
LEd. 679. j 

(3) The fixing of wages to be paid 
by a street railroad company in aiVi 
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bitration by the war labor board, al¬ 
though at a rate which, under the 
charter contract between the com¬ 
pany and the city, is confiscatory, 
IS not such a direct interference 
with the contract by the government 
as to excuse the company from per¬ 
formance.—^Burr V. City of Colum¬ 
bus, Ohio, supra. 

22^ U.S.—^Meridian Light & Ry. Co. 
V. City of Meridian, D C.Miss, 265 
P. 765. 

10 C J. p 675 note 31. 

23. U.S.—^Meridian Light & Ry. Co. 

V. City of Meridian, supra. 

24b U.S.—Georgia Power Co. v. City 
of Decatur, 50 S.Ct. 369, 281 U.S. 
505, 74 L.Ejd. 999, affirming 149 S. 
E. 32, 168 Ga. 705, certiorari grant¬ 
ed 50 S.Ct. 38, 280 U.S. 544, 74 
L.Ed. 604 

10 C.J. p 674 note 19 [al- 
25. U.S—Georgia Power Co. v. City 
of Decatur, supra. 

2& N.jr —^Trenton & Mercer County 
Traction Corp. v. Inhabitants of 
City of Trenton. 101 A 562. 90 N. 
J.Law 378, affirmed Trenton & 
Mercer County Traction Corp. v. 

[ Board of Public Utility Com’rs, 
103 A 1054, 91 N.J.Law 719. 

27- U.S.—City of Covington, Ky., v. 
Cincinnati, N. & C. Ry. Co., C.CA 
Ky., 71 P2d 117, certiorari denied 
Cincinnati, N. & C Ry. Co v. City 
of Covington, Ky, 55 S.Ct 142. 293 

U. S 612. 79 LJEd 702, and City of 
Covington v. Cincinnati, N. & C. 
Ry. Co, 55 S Ct. 142, 293 U.S. 

612, 79 L.Bd. 702. 

Ohio.—Village of Wyoming v. Ohio 
Traction Co.. 135 NJE. 675, 104 
Ohio St. 325. 

28. U.S.—Georgia Ry. & Power Co. 

V. City of College Part, Ga., 43 
S.Ct. 617. 262 US. 441, 67 LEd. 
1074—Georgia Ry. & Power Co- 
V. Town of Decatur, Ga., 43 S.Ct. 

613. 262 UJS. 432, 67 L.Ed. 1065— 
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intended by the parties to be within the terms of 
the contract.-® 

Modification or change of franchise rate. As 
stated above, a rate fixed by contract is inviolable 
by the municipality and the railroad during the 
term of the agreement, but a modification or change 
of such rate may be effected where it is con¬ 
sented to by both the parties for a sufl&cient con- 
sideration.3® A charter provision requiring the 
grant of a franchise to be submitted to the voters 
does not apply to a change or an amendment of 
the rate fixed in a franchise.®^ Where the agree¬ 
ment provides that the rate of fare therein pro¬ 
vided for shall not be increased without the con¬ 
sent of the corporate authorities, a consent by 
the city to a temporary increase, subject to revo¬ 
cation, docs not preclude the city from later re¬ 
voking the increase and compelling the railroad 
to abide by the contract rate;®^ and the earner 


cannot insist on the maintenance of such temporary 
increase where the city council’s consent thereto 
was in excess of its powers under a city charter 
requiring the city electors to approve any altera¬ 
tion of a franchise.®® 

Where contract invalid under organic tazo. Un¬ 
der the constitutional provisions of some states 
prohibiting the suspension of the police power or 
the irrevocable grant of any privilege or franchise, 
a municipality cannot make a binding contract 
with a street railroad as to the rate of fare to be 
charged.®^ In these jurisdictions, such a contract 
is at all times subject to the reserved legislative 
power of the state acting through the municipality, 
to fix rates, so long as they are not made confisca- 
toiy, and hence the municipality exercising the 
state’s power by delegation may authorize a higher 
rate than the maximum fixed by the franchise with¬ 
out impairing the obligation of contract.®® In such 


Detroit United Ry. v. People of 
State of Michigan, Mich.. 37 S.Ct. 
87. 242 U.S. 238, 61 L.Ed 268, re¬ 
versing People V. Detroit United 
Ry., 125 N.W. 700. 162 Mich. 460. 
139 Am.S.R. 582. and City of De¬ 
troit V- Detroit United Ry., 139 N. 
W. 56. 173 Mich. 314. 

XmpsurmczLt of franchise xight 

Contract obligations of street rail¬ 
way which had acQuired with all 
their franchises certain suburban 
lines were unconstitutionally im¬ 
paired by effect given to Detroit 
annexation acts by decision require 
ing reduced rates in effect under the 
Detroit franchise to be in force in 
such annexed territory, notwith¬ 
standing the franchises for the lines 
in such territory provided for a 
higher rate of fare.—^Detroit United 
Ry. V People of State of Michigan. 
37 set. 87, 242 US. 238, 61 DEd. 
268, reversing People v. Detroit 
United Ry., 125 N.W. 700, 162 Mich. 
460, 139 Am.SR. 582 and City of 
Detroit V- Detroit United Ry., 139 
N.W. 56. 173 Mi<di. 314. 

IntenirbaiL fare 

Where contract between a munici¬ 
pality and an electric railway com¬ 
pany fixed the fare chargeable be¬ 
tween the municipality and another 
city, the application of such fare to 
territory afterward annexed to the 
municipality was invalid.—Georgia 
Ry. & Power Co. v. City of College 
Park, Ga., 43 S.Ct. 617. 262 U.S. 
441. 67 LEd. 1074--Georgia Ry. & 
Power Co. v. Town of Decatur, Ga., 
43 set. 613, 262 U.S. 432, 67 D.Ed 
1065. 

S9. Ind—^Indiana R. Co. v. Hofinipn, 
69 N.E. 399, 161 Ind. 593. 

10 CJ. p 672 note 4 [d] fl). 

"It may be presumed that appel¬ 
lant Irailroad companyj under its 


contract whereby it agreed to issue 
the transfer tickets within the city 
limits must have contemplated that 
the city in the future might exer¬ 
cise the r‘ght of annexing territory, 
and thereby extend its limits. Up¬ 
on no view of the case can the pro¬ 
vision "within the limits of the 
city” he interpreted to have been 
intended under the agreement . . . 

to apply only to such limits as then 
fixed ”—Indiana R. Co v. Hoffman, 
69 N.E3. 399. 401, 161 Ind. 593. 

30. U.S.—Detroit v. Detroit Citi¬ 
zens’ St. R. Co., Mich., 22 S CL 
410, 184 U.S. 368, 46 L.Bd. 592. 

10 C J. p 674 note 17. 

Considmntion. for increase held suf¬ 
ficient 

(1) Change of motive power hy 
railroad —Clement v. Cincinnati, 9 
Ohio Dec. (Reprint) 688, 16 Cmc.L. 
Bui. 355—Cmcinnati v. Chncinnati 
SL R. Co., 2 Ohio S. & C.P. 466, 2 
Ohio N.P. 298—10 C.J. p 674 note 17 
taj. 

(2) An ordinance granting an in¬ 
crease in the fare chargeable under 
a franchise agreement is not invalid 
for want of consideration, where, 
owing to the increased cost of op¬ 
eration, proper service cannot he 
maintained without an increase, as 
the public benefits to be derived 
supply whatever motive or consid¬ 
eration may be necessary.—^Long v 
City of Shreveport, 91 So. 825, 151 
La. 423. 

Rights of city 

A resolution of the city council 
agreeing to an increase in fare over 
that named in the franchise dispos¬ 
es of "rights of the city” within a 
charter provision suspending ordi¬ 
nances of such a character for thirty 
days before they can take effect — 
International Ry. Co. v. Rann, 171 
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N.Y.S. 193, 104 Misc. 46, afarmed 171 
N.YS 1088. 185 App.Dxv. 906. which 
is affirmed 120 NE. 153, 224 N.Y. 
83. 

31- N.Y.—^International Ry. Co. v. 

I Rann, supra 

32. U S.—^Michigan Ry. Co. v. City 
of Lansing, D.C.Mich., 260 F. 322. 

33- US —^Michigan Ry. Co. v. City 
of Lansing, supra. 

Agreement not impaired by subse¬ 
quent charter 

A city charter provision requiring 
the electors to consent to any fran¬ 
chise alteration does not impair a 
franchise agreement requiring that 
any increase of fare he consented to 
by the corporate authorities smee 
the charter merely changes the me¬ 
thod of obtaining the city’s consent 
to any change—^Michigan Ry. Co. v. 
City of Tansing; D.C.Mich., 260 P. 
322, 

34. U.S.—City of San Antonio v. 
San Antonio Public Service Co., 
Tex, 41 set 428. 255 U.S. 547, 
65 L EfL 777, affirmmg, DC, San 
Antonio Public Service Co. v. City 
of San Antomo, 257 F. 467—City 
of New Orleans v. O’lleefe, CC,A. 
La., 280 P 92, affirmmg, DC, 
O'Keefe v City of New Orleans, 
273 F. 560—City and County of 
Denver v. Stenger, C.C.A.CJolo., 277 
P. 865. 

35- U.S —O'Keefe v. City of New 
Orleans, DC.La. 273 F. 560, af¬ 
firmed, C C.A., City of New Orleans 
V. O Keefe. 2S0 P. 92. 

La—^Black v. Now Orleans Ry. & 
Light Co, 82 So. 81, 145 La. 180. 
Tex.—Dallas Ry. Co. v. Geller, 271 
S W. 1106, 114 Tex 484, reversmg 
Geller v. Dallas Ry. Co., Civ.App., 
245 S.W. 254. 
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states, an ordinance granting a street railroad 
franchise and imposing a maximum fare limita¬ 
tion must be taken as an exercise of the regulating 
power and not as imposing a unilateral contract or 
condition on the grantee to observe the limitation 
even though it becomes confiscatory;^® and such 
a contract, if binding on the railroad and not 
on the city, would be void for want of miituality.^^ 
A binding contract fixing the fares being absent, 
the railroad is not obliged to continue to operate at 
the stipulated rate where such rate is confiscatory, 
and it may seek relief from the enforcement there¬ 
of and secure the establishment of a reasonable 
rate;*® and the city cannot enforce such confisca¬ 
tory rate as a condition precedent to the right to 
continue to use its streets.®^ 

c. Power of State or ComTrns^non to Change 
Bates Fixed by Municipality 
(1) In general 

MioOieciti0iL ieQ.idzecl Ivy puUic 
fare 

A city’s contract with a street 
railway to whom it has granted priv- 
ilegre of opeiating- in its streets, etc., 
is subject to modification by an or¬ 
dinance authorizing* an increase in 
car fare, when required by public 
welfare, such as war conditions, in¬ 
creasing the cost of service and ne¬ 
cessitating higher rates.—^Black v. 

New Orleans Ry. & Light Co, 82 So, 

81. 145 La. 180. 

3GL V S.—City of San Antonio v. 

San Antonio Public Service Co., 

Tex, 41 set. 428, 255 U.S. 547, 55 
L£^ 777, affirming, DC, San An¬ 
tonio Public Service Co- v. City 
of San Antonio. 257 P. 467—City 
and County of Denver v. Stenger, 

C.CA.C 0 I 0 , 277 P. 865. 

37- U.S—City and County of Den¬ 
ver V. Stenger, supra. 

38l U S.—^Railroad Commission of 
California v. Los Angeles Ry. Cor^ 
poration. Cal.. 50 S-Ct. 71. 280 U 
S. 145, 74 L.Pd. 234, affirming, D 

C. , Los Angeles Ry. Corporation 
V. Railroad Commission of Cali- j 
forma, 29 P.2d 140—City of San j 
Antonio v. San Antonio Public | 

Service Co.. Tex. 41 SCt. 428, 255 
U.S. 547, 65 L EM. 777, affix ming, 

D. C., San Antonio Public Service 
Co. V- City of San Antonio, 257 P. 

467—City of Louisville v: Louis^ 
vilTe Ry- Co.. aC-AJECy.. 281 P. 353 
—City and County of Denver v. 

Stenger. CCA.C 0 I 0 , 277 F 865— 

O’Keefe v. City of New Orleans, D. 

ULa., 273 F. 560, affirmed City of 
New Orleans v. O’Keefe, C.CLA-, 280 
P 92. 

Bates fixed by wAncontzactnal ordL 
■3Mince“ 

OrdinATices were not con- 


(2) A^Hiere legislature has limited com¬ 
mission’s authority 

(1) In General 

The legislature or its properly authorized agency 
may, without unlawfully impairing any obligation, exer¬ 
cise its supreme power of regulation and change rates 
fixed in a municipal ordinance, franchise provision, or 
contract, except, possibly, where it has expressly con¬ 
ferred authority on the municipality inviolably to con¬ 
tract with the railroad as to rates. 

As already stated in § 582 a, the supreme power 
to regulate the rates charged by common carriers 
resides in the state, and, accordingly, such power 
may be exercised by it notwithstanding its regnila- 
tion is in derogation of an existing municipal or¬ 
dinance, franchise, or contract provision fixing the 
rate,^® at least, in the absence of authority ex¬ 
pressly conferred by the constitution or by statute 
to the municipality permitting it inviolably to r^- 

S. 636, 69 LEd. 481—O'Keefe v. 
City of New Orleans, D C.La, 273 P 
560, affirmed, CC.A., Citv of New 
Orleans v. O'Keefe, 280 F. 92. 
Colo.—^Denver & S. P Ry. Co. v. 
City of Englewood, 161 P- 151, 
62 Colo 229. 4 A.LR, 956, error 
dismissed City of Englewood v. 
Denver & S. P. Ry. Co., 39 SCt. 
100. 248 US. 291 63 L.Ed 253. 

ETLa —State v Railroad Com'rs of 
Elorida, 84 So. 444, 79 Fla. 526 
—State V. Burr, 84 So. 61, 79 Fla- 
290 

Ga —Georgia Ry. & Power Co. v. 
Railroad Commission of Georgia, 
98 S.E 696. 149 Ga. 1. 5 A.LR. 1. 
IlL—^Hoyne v Chicago & O P. EHe- 
vated R Co., 128 NE 587, 294 IlL 
413—Chicago Rys. Co v City of 
Chicago, 126 N.E. 585, 292 Ill. 190, 
error dismissed City of Chicago 
V. Chicago Rys. Co, 42 S Ct 95, 
257 U.S. 617, 66 LEI. 399—State 
Public Utilities Commission v. 
City of Quincy, 125 NE. 374, 290 
Ill. 360. 

Mo.—State ex rel Kansas City Pub¬ 
lic Service Co v. Latshaw, 30 S. 
W 2d 105, 325 Mo. 909, appeal 

dismissed Latshaw v State of 
Missouri ex rel Kansas City Pub¬ 
lic Service Co.. 51 S.Ct 101 , 282 
U.S. 806, 75 L.Ed. 723—K^sas 
City V. Public Service Commis¬ 
sion of Missouri, 210 S.W. 381, 276 
Mo. 539, error dismissed 40 S Ct. 
54. 250 U.S. 652. C3 LEd. 1190— 
City of St. Louis V. Public Service 
Commission, 207 SW. 805, 276 Mo. 
509—City of St. Louis v. Public 
Service Commission of Missouri, 
207 S.W. 799, 276 Mo. 509. 

N. J —O’Bnen v. Board of Public 
Utilities Com'rs, 106 414. 92 N. 

J Law 587, affirming 105 A. 132. 
92 N.J.Law 44—O'Brien v. Board 


tractual in form or in substance, and 
which declared in their preamble^' 
that the ordinances were for the 
purpose of “regulating and fixing 
the charges to be collected by” a 
street railroad, and which merely 
specified the rates to be charged by 
the railroad, were not contracts be¬ 
tween the city and the street rail¬ 
road, and did not preclude railroad 
from increasing rates, where rates 
so fixed were confiscatory.—City and 
County of Denver v. Stenger, C.C~Al- 
Colo.. 277 F. 865. 

39- U S —City of New Orleans v. 
O'Keefe, CC.ALa, 280 F. 92, af¬ 
firming, D.C. O’Keefe v. City of 
New Orleans, 273 F. 560. 

40. U.S —^Railroad Commission of 
California v. Los Angeles Ry. Cor¬ 
poration, Cal., 50 set- 71, 280 U. 
S. 145, 74 T.FA 234, affirming, D. 
C., Los Angeles Ry. Corporation v. 
Railroad Commission of Califor¬ 
nia, 29 P 2d 140—City of Engle¬ 
wood V. Denver & S P. Ry. Co, 
39 S-CL 100, 248 U.S. 294, 63 L.Bd. 
253, dismissing error Denver & 
S. P Ry. Co. V. City of Englewood, 
161 P. 151, 62 Colo. 229, 4 A-L.R. 
956—^Puget Sound Traction, Light 
& Power Co. v. Rejoiolds, Wash.. 
37 S.Ct. 705, 241 U.S. 574, 61 L. 
Ed. 1325, affirming, D.C., 233 P- 
371—Milwaukee EUectric Ry. & L 
Co. V. Railroad Commission of 
Wisconsin, Wis., 35 S.Ct. 820, 238 
U.S 174, 59 LEd. 1254-^nlemar- 
tional Ry. Co. v. Prendergast, D, 
C.N.T,. 52 F2d 293—PubUc Serv¬ 
ice Ry. Co V. Board of Public 
Utility Commi^Msioners, D C.N J., 
276 F. 979, 986, appeal dismissed 
Board of Public Utility Com'rs of 
State of New Jersey v. Public 
Service R. Co. 45 S.Ct. 9. 266 U. 
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alate or contract for the rate to be chained by | the carrier« It has further been held that, even 


of Public Utility Com’rs, 105 A. 
132. 92 N J Uaw 44, affirmed 106 A. 
414, 92 NJ.LAW 5S7—^Atlantic 

Coast Electric Ry Co. v Board 
of Public Utility Com’rs, 104 A. 
218, 92 N. J Law 168. 12 A.L.R. 

737, reversing: 99 A- 395, 89 N.J. 
Uaw 407, error dismissed 41 S Ct. 
10. 254 US. 660. 65 UEd. 462. 

N.C.—^In re Petition for Increase of 
Street Car Fares in City of Char¬ 
lotte. 101 S.E. 619. 179 NC. 151. 
Or.—City of Portland v Public Serv¬ 
ice Commission of Oregon. 173 P. 
1178. 89 Or. 325 

Pa—City of Scranton v. Public Serv¬ 
ice Commission. 110 A. 775, 268 
Pa. 192, affirming 73 Pa Super. 192 
—St Clair Borough v. Tamaqua & 
Pottsville Electric Ry. Co, 103 A. 
287, 259 Pa. 462. 5 A-UR 20— 
Borough of Edgewood. v Public 
Service Commission, 75 Pa Super 
280—City of Scranton v. Public 
Service Commission. 73 Pa Super. 
192. affirmed 110 A 775, 268 Pa 
192—^Foltz V Public Service Com¬ 
mission. 73 Pa Super. 24—^Borough 
of Wilkinsburg v. Public Service 
Commission, 72 Pa Super. 423 
Utah.—^Salt Lake City v. Utah Light 
-& Traction Co. 173 P. 556. 561, 52 
Utah 210. 3 A.LR. 715 
Wis—City of Milwaukee v. Railroad 
Commission, 240 N.W. 165, 206 

Wis. 339- 

10 C J. p 675 notes 27, 28 

“The Legislature . . . [has] the 
undoubted authority under the police 
power of the state to increase or 
decrease those fares as it deems 
proper, or to authorize the Ihiblic 
Service Commi^ion to do the same. 
. - . And this IS true whether 

the franchise ordinance mentioned is 
considered as a contract or a regu¬ 
lation enactment; it having been en¬ 
acted and agreed to subject to the 
police power of the state, it must 
give way upon the exercise of that 
power by the Legislature or by its 
duly authorized agent, the Public 
Service Commission *’—City of St. 
Louis V. Public Service Commission, 
207 SW. 805. 276 Mo. 509—City of 
St. Louis V. Public Service Commis¬ 
sion of Missouri, 207 S.W. 799, 804, 
276 Mo. 509. 

"It IS now settled law that so long 
as the state does not interfere the 
rates agreed upon between the cities 
and the street railway compames 
in the &anchise ordinances are bind¬ 
ing and enforceable. Neither party, 
without the consent of the other, 
may disregard any rate that is 
agreed upon between them. Either 
party may, however, make apphca- 
tion to the Utilities Commission, if 
one IS created by Legislative enact¬ 
ment. for the purpose of being re¬ 
lieved from the rates fixed in the 


franchise ordinance, and if it be 
made to appear that the rates un¬ 
der existing conditions have become 
unfair or unreasonable, in that they 
are either too high or too low, the 
commission may establish a rate 
which will again respond to the ex¬ 
isting conditions. ... In doing 
that the constitutional rights of the 
parties are neither invaded nor dis¬ 
regarded, for the simple reason that 
when the original rate was fixed by 
agreement it was still subject to 
modification at any time by the sov¬ 
ereign power of the state, providing 
the fare as fixed is found to be un¬ 
fair and unreasonable "—Salt Liake 
City V- Utah Light & Traction Co., 
supra. 

‘ The contract being subject to 
legislative control, the intervention 
of the state, either on behalf of the 
public utility to secure a reasonable 
return for the service rendered or 
of the city to cause a reduction of 
rates which have, become excessive, 
does not abrogate a contract, of 
which the law is an integral part.” 
—Chicago Rys- Co. v. City of Chica¬ 
go, 126 N.E 585. 590, 292 IlL 190, 
error dismissed City of Chicago v. 
Chicago Rys. Co., 42 S Ct. 95, 257 
U-S. 617, 66 LEd. 399. 

Nature of {-mmntezial 

A general law, designed to regu¬ 
late the rates of all carriers of the 
state, applies equally to companies 
operating under ordinances which 
regulate rates as a condition prece¬ 
dent to consent of the municipality, 
or under franchises in which the 
franchises are not so regulated — 
City of McKeesport v. Public Serv¬ 
ice Commission, 72 Pa.Super. 434— 
City of Pittsburg v. Public Service 
Commission, 72 Pa.Super. 433—IIai>‘ 
bor Creek Township v. Puhbc Serv¬ 
ice Commission, 72 Pa.Super. 433— 
Borough of North Braddock v. Pub¬ 
lic Service ComTnission, 72 Pa.Super. 
432—City of Reading v. Public Serv¬ 
ice Commission, 72 Pa.Super. 432— 

I Borough of Wilkinsburg v. Public 
Service Commission, 72 Pa.Super. 
423. 

Bep^nlAfl 

A city ordinance respecting the 
fares to be charged by a street 
railroad cannot be urged as a bar 
I to the fixing of rates by the public 
service commission, where a subse¬ 
quent state statute fixmg the fare 
to be charged repealed the ordinance. 
—Chenoweth v. Maloy. 123 A. 77, 143 
Md. 622. 

Ifiiglits of city divested by statute 

Under a statute regulating rates 
for the transportation of passengers 
but providing that it shall not apply 
to the rates of street or interurban 
railroads withm cities or withm five 
miles of their boundaries, the rights 
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! of municipalities under franchise 
contracts fixing passenger rates 
were divested except such as are 
retained by the proviso —^Detroit 
United Ry. v. Oakland Circuit Judge, 
183 N.W. 938, 215 Mich. 275. 
Statute reserving power 

The rule slated in the text follows 
at least where the contract between 
the municipality and the carrier was 
entered into at the time a statute 
existed reserving to the legislature 
the power to regulate rates, such 
reservation must be regarded as an 
implied term of the contract, and 
the rate fixed is only provisional, 
subject to the state’s exercise of its 
power—^In re Fleming, 191 NTS 
586, 117 Misc. 373, appeal dismissed 
192 N.Y S 925. 

The state is not estopped from 
raising commutation rates fixed m 
a franchise by the fact that many 
persons have built homes along the 
route of the street railway in reli¬ 
ance on the existing rates.—Salt 
Lake City v Utah Light & Traction 
Co.. 173 P. 556, 52 Utah 210, 3 A-L.R. 
715. 

Wdl considered erase reviewing au¬ 
thorities 

Fla.—State v. Burr, 84 So. 61, 79 
Fla. 290. 

41. US —Puget Sound Traction, 

Light & Power Co. v Reynolds, 
Wash, 37 S.Ct. 705. 244 U.S. 574, 
61 L.Ed 1325, affirming, U.C, 233 
F. 371—Milwaukee Electric Ry & 
L. Co. V. Railroad Commission of 
Wisconsm, Wis., 35 S.Ct. 820, 238 

U. S 174. 59 LEd. 1254. 

Colo.—Denver & S. P. Ry. Co. v. 
City of Englewood, 161 P. 151, 62 
Colo 229, 4 AL.R. 956, error dis^ 
missed City of Englewood v. Den¬ 
ver & S. P. Ry. Co, 39 S.Ct. 100, 
248 U.S. 294, 63 L.Ed. 253. 

Fla—State v. Burr, 84 So. 61, T9 
Fla. 290. 

IlL—Hoyne v. Chicago & O P Ele¬ 
vated R. Co., 128 NE. 587, 294 RL 
413. 

N.J.—Atlantic Coast Electric Ry. Co. 

V. Board of Public Utility Com’rs, 
104 A 218. 92 N.J.Law 168, 12 A. 
L.R. 737, reversmg 99 A. 395, 89 
N.J-Law 407, error dismissed 41 S 
Ct. 10, 254 US. 660. 65 LEd 462r 

Authority not shown 

The Charter Act of the City of 
Pensacola does not clearly and plam- 
ly give to It the power to prescribe 
rates for street car fares to the ex¬ 
clusion of state authority, if at alL 
—State V. Railroad Com’rs of Flori¬ 
da, 84 So. 444, 79 Fla. 526. 

Ratification of existing fin'ncbi«ies 
An act of the territorial legisla-' 
ture confirming franchises made by 
municipalities prior to its assump¬ 
tion of sovereignty did not have the 
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where the state has expressly authorized a mu¬ 
nicipality to or contract as to,^3 rates, it 

may thereafter reassume and exercise these powers 
and change the rate specified in the franchise 
grranted by the city, without securing the city’s 
consent thereto.^^ This supreme power of the 


state to regulate rates is not abridged, denied, or 
irrevocably delegated to a municipality b 3 " a con¬ 
stitutional or statutory provision making the con¬ 
sent of the municipality affected a condition to 
the grant of any franchise for the operation of 
a street railroad nor is such power affected by 


effect of irrevocably grranting: to the 
municipality the right or authority 
to fix the rate of JEare to be charged 
and hence did not preclude the state 
from changing the rate fixed under 
such franchises —Swam v. Okla¬ 
homa Ry. Co., 32 P.2d 51. 16S OkL 
133. 

Power to fix lower or higher fauce 
Where a city under its charter is 
without authority to contract with 
reference to a street railroad rate, 
which is an inherently legislative 
power, the state can fix a lower or 
higher fare than that fixed by street 
railroad franchise, if the facts jus¬ 
tify and It IS in the public interest 
to do so.—^Meridian Light & Ry. Co. 
V. City of Meridian. D.C.Miss., 265 
F. 765. 

diS. Mich.—Groesbeck v. Detroit 

United Ry.. 177 N.W. 1023, 210 
Mich 227. 

Okl —Swam v. Oklahoma Ry. Co., 
32 P.2d 51, 168 Okl. 133. 

DdegatioiL and. not contract 

A statute providing that rates es¬ 
tablished by agreement shall not be 
increased without the consent of the 
municipal authorities is merely a 
delegation of state power, and not a 
contract between the state and the 
municipality, and the legislature 
may reassume and exercise such 
rate-making right without the con¬ 
sent of the municipality.—Groesbeck 
V. Detroit United Ry., 177 N.W. 1023. 
210 Mich 227 

Authority in abeyance fining con¬ 
tract 

Even if a provision of the oity 
charter can be construed as giving 
the city the power to prescribe rates, 
the corporation commission is not 
divested of power to regulate such 
rates because of a constitutional 
provision saving to the municipality 
such right of regulation as is ex¬ 
pressly conferred by statute, where 
the city enters into a binding con¬ 
tract with the street railroad as to 
the rate to be charged, smee in such 
case its power of regulation is in 
abeyance durmg the term of the 
contract, and the commi^^sion's pow¬ 
er of regulation remains unfettered. 
—City of Richmond v. Virginia Ry. 
& Power Co, 126 SB. 353, 141 Va. 
69. 

43L Fla—State v. Burr. 84 So. 61, 
79 Fla. 290. 

Va.—City of Richmond v. Virginia 
Ry. & Power Co.. 126 S.BL 353, 141 
Va. 69. 


Id. V^a««4chnseits 

(1) Under a statute empowering 
the public service commission to reg¬ 
ulate rates notwithstanding any 
agreement entered into by any board 
of officers acting under delegated au¬ 
thority, prior thereto, the commis¬ 
sion has power to approve an in¬ 
crease in the rate of fare agreed to 
m the franchise granted by a town, 
although it was within the power of 
the town, as conferred by prior stat¬ 
ute, to fix the fares by agreement 
as a condition to the grant of the 
franchise.—Board of Survey of Ar¬ 
lington V Bay State St. Ry. Co, 113 
hTE 273. 224 Mass 463. 5 ADR 24 

(2) It has been said, however, that 
“the right to exact fares of a speci¬ 
fied amount for a term of years not 
grossly unreasonable m length, es¬ 
tablished by contract with a public 
service corporation pursuant to leg¬ 
islative authority, cannot thereafter 
he vaned by statute without vio¬ 
lating section 10 of article 1 of the 
Constitution of the United States, 
alhough power to fix just compensa¬ 
tion for service furnished by public 
utilities m general is vested m the 
liegislature-”—In re Opinions of the 
Justices, Mass., 199 14.E. 538, 543. 

44. Mich —Groesbeck v. Detroit 

United Ry-, 177 NW. 726, 1023. 210 
Mich- 227- 

45- U S.—^International Ry. Co v 
Prendergast. D-C-E-T. 52 F2d 293 
—Westmghouse Electric & Mfg 
Co. V. Binghamton Ry. Co , D.C. 
N.Y, 255 F. 378, appeal dismissed 
257 F. 726. 169 C.C.A. 14. 

Ill—^Hoyne v. Chicago & O. P Ele¬ 
vated R. Co, 128 N.E. 587, 295 
IlL 413—State Public Utilities 
Commission v. Chicago & W. T 
Ry, Co., 114 N.E 325. 275 IlL 555. 
Ann.Cas.l917C 50. 

Mo.—«s City v. I^ublic Service 
Commission of Missouri, 210 S.W 
381, 276 Mo. 539, error dismissed 
i 40 S Ct. 54. 250 U.S. 652, 63 L Ed 
I 1190—City of St. Louis v. Public 
Service Commission, 207 SW. 805, 
276 Mo 509—City of St. Louis v 
Public Service Commission of Mis¬ 
souri. 207 S.W 799. 276 Mo. 509. 
N.Y.—^People ex reL Village of 
Brownsville v. Public Service 
Commission. 205 ILY-S. 525, 209 
App.Div. 640, affirmed 148 N.E 
716, 240 N-Y. 586—Village of Mam- 
aronec^ v. Public Service Commis¬ 
sion, 203 ILY.S. 678, 208 App.Div 
330, affirmed People ex reL Village 
of Mfl-maroneefc v. Public Service 
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Commission of State of Xew York, 
144 NE 903. 23S N.Y. 5S8—Koehn 
V. Public Service Commission, Sec¬ 
ond Dist., 176 N.Y S. 147, 107 Misc. 
151 

Pa.—City of Scranton v. Public 
Service Commission. 110 A_ 775, 
268 Pa 192. affirming 73 Pa.Su- 
per 192—^Foltz v. Public Service 
Commission, 73 Pa Super. 24— 
Borough of Wilkmsburg v Public 
Service Commission, 72 Pa Super. 
423 

Utah—Salt Lake City v. Utah Light 
& Traction Co., 173 P 556, 52 Utah 
210, 3 A L R 715. 

“We are also satisfied that the 

Legislature has the power to change 
rates, even though they were es¬ 

tablished as a condition for the con¬ 
sents given under the constitutional 
provision in question. There is 
nothing in the constitutional pro¬ 

vision relating to consents by local 
authorities and abutting property 

owners which expressly or by im¬ 
plication takes away from the Leg¬ 
islature the power to regulate rates- 
If the local authorities and abutting 
property owners attach conditions to 
their consents which are proper sub¬ 
jects of legislative regulation, the 
fact that the result may operate to 
defeat that condition does not take 
away from the Legislature its rate¬ 
making power when it chooses to ex¬ 
ercise that power, and the Legis¬ 
lature may exercise that power 
through the agency of the Public 
Service Commission.”—^People ex reL 
Village of Brownsville v Public 
Service Commission, 205 N.Y S. 525. 
209 App.Div 640, affirmed 148 N.E 
716, 240 NY. 586. 

Power of regnlatioiL neither granted 
nor prohibited 

A constitutional provision, requir¬ 
ing a city's consent to construction 
and operation of a street railroad, 
neither grants nor prohibits the city 
from admitting on terms and condi¬ 
tions including fixed fares, which 
power IS incidental to the power to 
withhold consent, and a city so con¬ 
tracting acts under its general re¬ 
served powers subject to the public 
policy of the state.—City of St. Lou¬ 
is V- Public Service Commission, 207 
S.W. 805. 276 Mo. 509—City of St. 
Louis v. Public Service Commi«s.sion 
of Missouri, 207 S.W. 799, 276 Mo. 
509. 

State not bound by estoppd of car/ 
Tier 

While a municipality, even if it 
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authority conferred on 4 municipality to grant 
franchises under appropriate conditions, for the 
operation of street railroads within its territor^^^® 
The fixing of a rate other than that provided for 
in the franchise or contract to which the munici' 
pdlity and the carrier are parties does not fall 
within the constitutional inhibition against impair¬ 
ment of obligations, since such agreements arc 
deemed to be made subject to the supervening 
police power, of which the state cannot divest 


Itself and the state, acting through its utilities 
commission, may authorize an increase in the rate 
fixed by the contract without requiring the rail¬ 
road company to surrender its rights thereunder.48 

The state’s paramount authority over rates ir¬ 
respective of any attempted establishment by mu¬ 
nicipal ordinance, franchise, or contract may be 
exercised on its behalf by a regulatory commission 
to vrhich the power has been duly delegated,^® and 


has overstepped the purview of the 
constitutional provision requiring its 
consent to the construction of a 
street railroad, in assuming to fix 
interuiban rates, may bind the rail¬ 
road by estoppel after the latter has 
obtained the benefits of the consent, 
it cannot bind the state by a twen¬ 
ty-year provision in the consent, 
providing for modification of fares 
by public authority only after the 
exiuration of that period—Koehn v. 
Public Service Commission. Second 
Pist., 176 JSr.T.S. 147, 107 Misc. 151 

46. U S.—^Milwaukee Electric Ry & 
L Co. V Railroad Commission of 
Wisconsin, Wis., 35 S Ct 820. 238 
US 174. 59 LEd. 1254—O’Keefe 
V. City of New Orleans, D.C Ua, 
273 F. 560. affirmed, CCA., City 
of New Orleans v, O’Keefe, 280 P 
92. 

Ill.—Chicago Rys Co v. City of Chi¬ 
cago, 126 NE. 585, 292 IlL 190, 
error dismissed City of Chicago v 
Chicago Rys. Co, 42 S Ct. 95, 257 
U S 617. €6 Ii Ed. 399. 

N J —^Atlantic Coast Electric Ry. Co. 
V. Board of Public Utility Com'rs, 
104 A. 218, 92 N.J.L.aw 168, 12 A. 
LiR 737, reversing 99 A. 395, 89 
N.J Law 407, error dismissed 41 
set. 10 , 254 US. 660, 65 L.Ed. 
462 

Va—City of Richmond v. Virginia 
Ry & Power Co, 126 S.E. 353, 
141 Va. 69. 

Provision of city charter 

Under a constitutional provision, 
authorizing the corporation commis¬ 
sion to regulate rates, and statutes 
enacted pursuant thereto, the com¬ 
mission can regulate rates of street 
railroad, although city and railroad 
subsequent to adoption of Constitu¬ 
tion had entered into contracts fix¬ 
ing lates good as between city and 
railroad, notwithstanding another 
section of the constitution authoriz¬ 
ing Cities to grant franchises and 
a provision of the city charter em¬ 
powering city to enter into contracts 
as to rates—City of Richmond & 
Virginia Ry. & Power Co., 126 S.E 
353, 141 Va. 69. 

Auihozity to grant fzaaLchise for 
specified tezm 

A statute authorizmg city to con¬ 
sent to construction of street rail¬ 


road for period not exceedmg twenty 
years does not confer right to con¬ 
tract for rates for twenty-year pe¬ 
riod free from legislative control nor 
does contract under that law fixing 
rates and giving city fifty-five per 
cent of net proceeds preclude pub¬ 
lic utilities commission as agent of 
state from changing rates—Chicago 
Rys. Co. V. City of Chicago, 126 N. 
E 5S5, 292 Ill. 190, error dismissed 
City of Chicago v. Chicago Rys. Co., 
42 set. 95, 257 U.S 617. 66 LEd 
399 

47. U S.—City of Englewood v. 
Denver & S. P. Ry. Co., 39 S.Ct. 
100. 248 U.S 294, 63 LEd. 253. 
dismissing error Denver & S. P 
Ry. Co V City of Englewood. 
Colo, 161 P. 15L 

Ill—^Hoyne v Chicago & O. P. Ele¬ 
vated R Co. 128 N.E. 587, 295 
IlL 413. 

Mich.—Groesbeck v- Detroit United 
Ry. 177 N.W. 726. 210 Mich 227. 
Mo—State ex reL Kansas City Pub¬ 
lic Service Co v Latshaw, 30 S.W. 
2d 105, 325 Mo. 909, appeal dis¬ 
missed Latshaw v. State of Mis¬ 
souri ex reL Kansas City Public 
Service Co., 51 S.Ct. 101, 282 US. 
806, 75 L.Ed. 723. 

Va.—City of Richmond v. Virginia 
Ry. & Power Co, 126 S.E. 353, 
141 Va. 69. 

Contracts axe subject to police 
power 

Under constitutional provisions 
conferring on the corporation com- 
imssion the power to regulate rates, 
the commission could fix rates of 
street railroad, notwithstanding con¬ 
tracts, good as between city and 
railroad, entered into before adop¬ 
tion of constitution, pursuant to par¬ 
ticular statutory authorizations, 
since such contracts were entered 
into subject to power of state, in 
exeicise of police power, to regulate 
rates.—City of Richmond v. Virginia 
Ry. & Power Co., 126 S.E. 353. 141 
Va. 69. 

^ Ill—Chicago Rys. Co. v City of 
Chicago. 126 NE. 585, 292 Ill. 190, 
error dismissed City of Chicago v. 
Chicago Rys. Co., 42 S.Ct. 95. 257 
U S. 617. 66 L.Ed. 399. 

49. U.S.—Railroad. Commission of 
California v. Xjos Angeles Ry. Cor- 
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poration. Cal.. 50 S.Ct. 71, 280 U. 

5 145, 74 LEd 231, affirming, D 
C., Los Angeles Ry. Corporation v 
Railroad Commission of Califor¬ 
nia, 29 F2d 140—City of Engle¬ 
wood V Denver & S. P. Ry Co, 
39 set 100, 248 US 294. 63 L 
Ed 253, dismissmg error Denver 

6 S P Ry. Co. V. City of Engle¬ 

wood, 161 P. 151, 62 Colo. 229, 4 
A.LR. 956—^Public Service Ry. 
Co. V- Board of Public Utility 
Commissioners, D C N J, 276 P. 

979, appeal dismissed Board of 
Public Utility Com’rs of State of 
New Jersey v. Public Service R 
Co. 45 set 9, 266 US. 636. 69 
L.Ed 481. 

Fla.—State v. Burr, 84 So. 61, 79 
Fla. 290. 

Ill.—^Hoyne v Chicago & O. P Ele¬ 
vated R Co., 128 NE 587, 295 
IlL 413—Stale Public Utilities 
Commission v. City of Quincy, 125 
N.E. 374. 290 Ill. 360—State Pub- 
hc Utilities Commission v. Chica¬ 
go & W. T. Ry. Co., 114 NB. 
325, 275 IlL 555, Ann Cas.l917C 
50. 

Mass.—Board of Survey of Arlmg- 
ton V. Bay State St. Ry. Co, 113 
NE 273, 224 Mass. 463, 5 A.L.R. 
24. 

Mo —Kansas City v. Public Service 
Commission of Missouri, 210 S.W. 
381, 276 Mo. 539, error dismissed 
40 S.CL 54, 250 U.S. 652, 63 LEd. 
1190—City of St. Louis v. Pub¬ 
lic Service Commission, 207 S.W. 
805, 276 Mo 509—City of St Louis 
V. Public Service Commission of 
Missouri, 207 S.W. 799, 276 Mo. 
509. 

N.J —O’Bnen v. Board of Public 
Utility Com'rs, 105 A. 132, 92 N.J. 
Law 44, affirmed 106 A. 414, 92 N. 
JLaw 587. 

NT—^People ex reL Village of 
Brownsville v. Public Service Com¬ 
mission, 205 NTS 525, 209 App. 
Div. 640, affirmed 148 N E. 716, 
240 N.Y. 586—Village of Mamaro- 
neck V. Public Service Commission, 
203 N.YS. 678. 208 App.Div. 330, 
affirmed People ex reL Village of' 
MamaT-oneck v. Public Service 
Commission of State of New York, 
144 NE. 903, 238 N.Y. 688—Koehn 
V. Public Service Commission, Sec¬ 
ond DisL, 176 N.Y.S- 147, 107 Misa 
151. 
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the fact that the rate affected by the order of the 
commission was agreed on by a franchise entered 
into prior to the enactment of the law creating 
the commission does not invalidate the regulation, 
where the commission has been given the power to 
deal with conditions as they arise but, as wiU 
be indicated in the following subdivision of this 
section, however, the commission may be unable 
to regulate rates fixed by contract ordinance where 
the state legislature has prohibited, or not given 


authority to, the commission to interfere therewith. 

It has been said, on the other hand, that, unless 
restrained by its constitution, the state, acting 
through its legislature, may contract away its pow¬ 
er to regulate the rales of fare, by delegating to 
the municipality the power to do so,®^ and that 
,rates so fixed by the municipality may amount to 
a*i “irrepealable contract, binding future Legis- 
latures,”52 although it will not be presumed that 
the state has surrendered all of its power to reg- 


N.C.—^Tn re Petition for Increase of 
Street Car Pares m City of Char¬ 
lotte, 101 SB. 619, 179 N.a 151. 

Or—City of Portland v. Public Serv¬ 
ice Commission of Oregon, 173 P. 
1178 89 Or. 325. 

Pa—City of Philadelphia v. Public 
Service Commission. 83 Pa.Super. 
8—^Foltz V. Public Service Cmn- 
mission. 73 Pa.Super. 24. 

Va.—City of Richmond v. Virginia 
Hy. & Power Co.. 126 SJEL 353, 
141 Va. 69. 

Wis.—City of Milwaukee v. Railroad 
Commission. 240 K.W. 165. 206 
Wis. 339- 

AiEthozity as to oommntatioiL rates 
A provision of a statute creating 
the commission and empowering it 
to regulate rates that "nothing in 
this act contained shall be construed 
... to prevent carrymg out of 
contracts for free or reduced rate 
passenger transportation or other 
public utility service heretofore 
made, founded upon adequate con¬ 
sideration and lawful when made,*’ 
was not intended to apply to com¬ 
mutation rates fixed in a franidiise 
ordinance and did not prevent the 
commission from regulating such 
rates—Salt Lake City v Utah Light 
& Traction Co., 173 P. 556, 52 Utah 
210. 3 A.L.R. 715. 

AniLTii-ntflint of city’s authority 

City’s authority to represent the 
state m regard to the fares of a 
street railway, which had been giv¬ 
en a franchise, was annulled by act 
creating public service commission, 
and such authority given to such 
corntriK^sion, which as state’s agent 
could agree to change in the fran¬ 
chise allowing company an mcreased 
rale of fare—City of Poitland v. 
Public Service Commission of Ore¬ 
gon. 173 P. 1178, 89 Or. 325. 

Ckmditioiis warranting increase of 
rate 

Where a street railway was being 
run at a loss, the public utility 
€M>mmissioners, under statutory pro¬ 
visions conferring authority to regu¬ 
late rates, should have granted a re¬ 
quest to raise the fare from five to 
SIX cents, although there were local 
contiacts with municipalities 
through which it ran.—Norths nnp- 
ton, Boston Jk Wnnhington Traction 


Co. V. Board of Public Utility 
Com’rs, N.J., 102 A. 930. 

Ckinditions of frf^nch5«<^ as to in¬ 
crease of rate 

Where city entered into service- 
at-cost agreement with street rail¬ 
way, public service commission, un¬ 
der statute, could hear application 
for increase in rates regardless of 
franchise agreement providing for 
increase only where additions were 
made to property.—State ex rel. 
Wansas City Public Service Co v. 
Latshaw. 30 SW.2d 105. 325 Mo. 
909. appeal dismissed Latshaw v 
State of Missouri ex rel. Kansas 
City Public Service Co, 51 S.Ct. 101, 
282 US 806, 75 L.Ed. 723. 

W-vr>1n^Ve 

Railway Commission Act gives ex¬ 
clusive original |urisdiction of cases 
involving the rates of common ear¬ 
ners, as street railway companies, 
to the state railway commission and 
such law is not affected by the char¬ 
ter provisions of the city of Omaha, 
in which the street railway applying 
for increased rates was located.— 
Omaha & C. B St Ry. Co. v. Ne¬ 
braska State Railway Commission, 
173 NW. 690, 103 Neb. 695. 

Expiration, of period of contract 

Order of public utilities commis¬ 
sion for increase of fares to be | 
charged hy street railroad did not 
violate the rights of a city secured 
hy contract with the railroad, such 
contract, expressly running only for 
twenty years, having es^ired before 
the comiuKssion’s order. — Public 
Utilities Commission v. Rhode Is¬ 
land Co., 110 A- 654, 43 R.L 135. 

Res judicata 

Decisions of corporation commis¬ 
sion rendered in c^mnectiun with 
franchise obligations to sell labor 
and student tickets at certain rates 
were not res judicata as to power of 
commission to fix street railroad 
rates different from those fixed by 
contracts between railroad and city, 
smee such decisions were rendered 
m proceedings not involving exer¬ 
cise of police power of state to regu¬ 
late rates of public service corpora¬ 
tions—City of Richmond v. Virginia 
Ry. & Power Co. 126 SJBl 353. 141 
Va. 69. 


Although a railroad company may 
be estopped by municipal consents 
from increasing mtra-state interur- 
ban fares, the public service com¬ 
mission is not prevented thereby 
from exercising authority “upon its 
own motion,” under a statute con- 
ferrmg such authority, where credi¬ 
tors. stock and bond holders, and 
the public generally are interested 
in avoiding the destruction of the 
public utility, since the police power 
of the state must have been re¬ 
served, there being no clear consti¬ 
tutional or statutory provisions to 
the contrary —Koehn v. Public Serv¬ 
ice Commission, Second Dist., 176 N. 
Y S 147. 107 Misc 151. 

50- Or—City of Portland v Public 
Service Commission of Oregon 173 
P 1178, 89 Or 325 

51. U.S —Columbus Ry., Power & 
Light Co. V. City of Columbus 
Ohio, D.C.Ohio, 253 F. 499, affirmed 
39 S.Ct. 349, 249 U.S. 399, 63 L.Ed. 
669, 6 A L R. 164S. 

Fla—State v. Burr, 84 So. 61, 71, 79 
Fla. 290 

“Unless the state hy constitutional 
provision . or by other reser¬ 

vation duly made, retains the right 
to change rates for public service 
fairly and reasonably made by a duly 
authorized and valid contract be¬ 
tween a public utility company and a 
municipality, the obligation of the 
contract cannot in general be law¬ 
fully impaired by subsequent legis¬ 
lation in so far as it injures contract 
rights of the company that have not 
been waived or in any way terminat¬ 
ed.”—State V- Burr, supra. 

N J —Atlantic Coast Electric Ry. 
Co. V. Board of Public Utility 
Com'rs, 104 A. 218, 219, 92 NJ.Law 
168, 12 AJ!j.R. 737, reversing 99 A. 
395. 89 N.J.Law 407, error dismiss¬ 
ed 41 S.Ct. 10, 254 U.S. 660, 65 L. 
Ed 462. 

Contract cannot be Impaired 

It has been said by way of dictum 
that a contract fixing rates, entered 
into by a municipality under author¬ 
ity of a statute permitting it to es¬ 
tablish rates of fare by agreement 
and providing that such rate be not 
increased without its consent, can¬ 
not be impaired by the state or any 
of its agencies.—^Mi^higan Ry. Co. 
V. T<9Tising, D.C.Mich., 260 F. 322. 
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ulate street railway rates, unless such intent clearly 
appears in the act delegating regulatory powers 
to the city.5^ Thus, it has been held that, where 
a state enactment clearly gives to a municipality 
the power to make a binding contract as to the 
rate of fare, a statute permitting the city to fix 
the terms and conditions for the operation of street 
railroads being so construed, the state, acting 
through its agency, the public utilities commission, 
cannot change the rate during the term of the 
contract, without the consent of the municipality 
affected.®^ Also, in some jurisdictions, it has been 
held that the state public service commission may 
interfere with municipal franchise provisions, only 
in respect of rates involving the rights of the 
general public, and not as to matters involving 
the proprietary rights of the city, where the state 
has vested in the municipalily its police power in 
respect of the latter.^S 


13 C.J.S. 

(2) Where Legislature Has Limited Com¬ 
mission's Authority 

A commission may be denied the right to interfere 
with rates fixed in a franchise agreement between a 
municipality and a railroad where the statute creating 
the commission and defining its powers prohibits the dis¬ 
turbance of rates so fixed or does not confer the neces¬ 
sary authority to do so. 

In a number of jurisdictions, although the power 
of the state to regulate rates fixed by contract 
ordinances has been acknowledged, the state com¬ 
mission has been denied the right to interfere 
wdth rates so fixed, where the statute creating the 
commission and limiting the powers conferred on 
it either expressly or impliedly recognized valid 
existing utility contracts as enforceable obhga- 
tions,5® and prohibited the commission from dis¬ 
turbing rates fixed in them;57 the commission may, 
however, temporarily increase the rates fixed by 
municipal franchise agreement where the statute 
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53- U.S.—^Milwaukee Electric Ry. & 
Li. Co. V. Railroad Commission of 
Wisconsin. Wis., 35 SLCt. S20, S22, 
238 U S 174. 59 L..Ed. 1254—City of 
Covmgton, Ky., v. Cincinnati, N 
& C- Ry. Co., C.CA-Ky., 71 P.2d 
117, certiorari denied Cincinnati, 
N. & C. Ry. Co- V. City of Coving¬ 
ton, Ky., 55 S.Ct. 142. 293 US 612, 
79 li.Ed. 702 and City of Coving¬ 
ton V. Cincinnati, N. & C R. Co. 
5tf S.Ct. 142, 293 U.S. 612, 79 Ii.Ed. 
702. 

“The fixing of rates which may be 
charged by public service corpora¬ 
tions, of the character here involved, 
is a legislative function of the states 
and while the right to make con¬ 
tracts which shall prevent the state 
during a given period from exercis¬ 
ing this important power has been 
recognized and approved by judicial 
decrsions, it has been uniformly held 
in this court that the renunciation of 
a sovereign right of this character 
must he evidenced by terms so clear 
and uneauivocal as to permit of no 
doubt as to their proper construc¬ 
tion.”—^Milwaukee Electric Ry & Ij. 
Co. V. Railroad Commission of Wis¬ 
consin, supra. 

54. Ohio.—Interurban Ry. & Ter- 
ininfl.1 Co. V. Public Utilities Com¬ 
mission, 120 NEJ. 831, 98 Ohio St 
287, 3 A . T* .R» 696—imah oTiiTi g 

Shenango Ry. & Light Co. v. Pub¬ 
lic Utilities Commission, 120 N.B 
335, 98 Ohio St 303—^Toledo, Bowl¬ 
ing Green & Southern Traction Co. 
V. Public Utilities Commission. 120 
K.B. 836, 98 Ohio St. 305. 

The constltatioiial inhlhitioiL 
against -i-mp-imiMit of oliligatio]& 
prevents the commission from chang¬ 
ing the rate fixed by a binding con¬ 
tract entered into pursuant to legis¬ 
lative authority from the state.—T ti-1 


terurban Ry & Terminal Co. v. !Pub- 
lic Utilities Commission, 120 N.E 
831, 98 Ohio St. 287, 3 A.LR. 696 

55- Wash.—State v. Seattle & R. V. 

Ry. Co., 194 P. 820, 113 Wash. 684, 

15 A.L. R. 1194, distinguishing State 

V. Public Service Commission, 173 

P 737, 103 AVash 72. 

Tree tra-xK^t of polieeanen. and. fire¬ 
men 

The enactment of the Public Serv¬ 
ice Commission Law of 1911 did not 
supersede the right of a city of the 
first class to insist on the enforce¬ 
ment of its rights under the terms of 
franchise ordinance passed by the 
city and accepted by a street railway 
company pnor to the going into ef¬ 
fect of the law requiring grantees, 
their successors or assigns, to carry 
the city’s policemen and firemen free 
when engaged in their official respec¬ 
tive duties, since the state vested the 
city with all of its police power 
touching this subject matter.—State 
V. SeatUe & R. V. Ry. Co, 194 P. 820, 
113 Wash 684, 15 A.LR. 1194. 

Sale of eom-mutatlon. tickets 

(1) Under statute authonzmg the 
public service commission to control 
and regulate rates, the commission 
could authorize a street railway to 
discontinue selling one dollar com¬ 
mutation tickets entitling the pui^ 
chaser to twenty-five rides, although 
sale of such tickets was required by 
franchise from the city.—State v. 
Public Service Commission, 173 P. 
737, 103 Wash. 72. 

(2) In respect of the sale of such 
tickets, which involves the rights of 
the pubbc generally, the state public 
service coTnTmssion may abrogate 
municipal franchise provisions.— 
State V. Seattle & R. V. Ry. Co., 194 
P. 820. 113 Wash. 684, 15 A.L.R. 1194. 
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SSL Ind-—State v. Lewis, 120 N E 
129, 187 Ind. 564. 

Ohio.—^Interurban Ry. & Terminal 
Co. V Public Utilities Commission, 
120 N.E- 831. 98 Ohio St 287, 3 
A.L.R 696. 

SfTu U.S.—Georgia Ry. & Power Co. 
V, Town of Decatur, Ga., 43 S.Ct. 
613, 262 U.S. 432. 67 L Ed 1065 
Ga —Georgia Ry. & Power Co. v 
Town of Decatur. 108 S E 615, 152 
Ga 143—Georgia Ry & Power Co 
V. Railroad Commission of Geor¬ 
gia. 98 SE. 696, 149 Ga. 1. 5 A.L. 
R 1. 

Valid subststing contract held shown 

Ga —Georgia Ry & Power Co v 
Railroad Commission of Georgia, 
98 SE. 696, 149 Ga. 1. 5 A.L R 1 

Transfers 

Where a contract between a city 
and an electric railway company, fix- 
mg the fare chargeable between such 
city and another city, contained no 
provision on the subject of transfers, 
an order of the railroad commission 
requirmg the issuance of free trans¬ 
fers was erroneous.—Georgia Ry. & 
Power Co. v. City of College Park, 
Ga, 43 S.Ct. 617, 262 U.S. 441, 67 L. 
Ed 1074. 

In Michigan 

The filing of a proposed schedule 
of rates with the railroad commis¬ 
sion by a road, prior to enactment 
of a statute delegating to it full pow¬ 
ers of regulation, did not authorize 
an mcrease of rates m excess of 
those fixed in the franchise in view 
of a provision in the statute creat¬ 
ing the coTnipission, declaring that it 
does not authorize the commission 
to impair any existing franchise.— 
Humphrey v. Detroit, M. & T. S L 
Ry, 181 N.W. 975, 213 Mich. 113, de¬ 
nying rehearing 180 N.W. 37fi, 212 
Mich. 91. 
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conferred such authority in the case of an emer¬ 
gency,®^ and it may, of course, make orders which 
do not go beyond the terms of the contract.®® 

In New York, rates fixed by a municipality as 
a condition to the grant of its consent to the con¬ 


struction of a street railroad, which is required 
by the state constitution, cannot be disturbed by 
the public service commission, since the state leg¬ 
islature has not specifically conferred on the com¬ 
mission authority to do so.®® Notwithstanding the 


58L Ind —State v. Lewis, 120 N-EJ. 
129. 187 Ind. 564. 

Increased expenses due to war 

Street railroad’s petition for in¬ 
creased fares, due to expenses occa¬ 
sioned by war, was held to show 
emergency giving public service com¬ 
mission jurisdiction under Acts 1913 
c 76 § 122 to consider the advisabil¬ 
ity of increasing the rate of fares.— 
State V. Lewis, 120 N.£. 129. 187 Ind. 
564. 

59. U.S.—Georgia Ry. & Power Co. 
V. Town of Decatur, Ga., 43 S.Ct. 
613, 262 U.S. 432, 67 L.£:d. 1065. 

Transfers 

An order of a state railroad com¬ 
mission directing that no be 

made in the matter of issuing free 
transfers on an electnc railway on 
which rates were fixed by contract 
with municipality was not open to 
constitutional objection, when, so far 
as appeared, it did not go beyond the 
terms of the contract specifically 
providing for transfers.—Greorgia Ry. 
& Power Co. v. Town of Decatur, Ga, 
43 set. 613, 262 U-S. 432. 67 L.Ed. 
1065. 

eOL U.S.—International Ry. Co. v. 
Prendergast, D.CN.T., 52 P.2d 293 
—Westinghouse Electnc & Mfg. 
Co. V. Bmghamton Ry. Co, DC.N. 
Y., 255 F. 378, appeal dismissed 257 
P. 726, 169 CC.A. 14. 

N.T—City of New York v. Interbor^ 
ough Rapid Transit Co, 177 N.B. 
295, 257 N.Y. 20, affirming 249 NY. 
S. 243, 232 App.Div. 233, which af¬ 
firmed 240 N.Y.S. 316, 136 Misc. 
569—City of Niagara Falls v. Pub¬ 
lic Service Commission of New 
York for Second Dist, 128 NE. 
247, 229 N.Y. 333, reversing 178 N. 
Y S 882, 190 App Div. 890, which 
reversed 177 N.Y.S. 861, 108 Misc. 
567—Qumby v. Public Service 
Commission of State of New York 
for Second Dish, 119 N.E. 433, 437, 
223 N.Y. 244, 3 A.L.R. 685, revers- 
mg 169 NY.S. 1109, 183 AppDiv 
914, which afiSrmed 169 N.Y.S. 976, 
102 Misc. 337, reargument denied 
124 NE. 790, 227 N.Y. 601, over- 
rulmg People ex rel. New York & 
N. S. Traction Co. v. Public Service 
Commission of State of New York 
for Second District, 162 N.Y.S. 405, 
175 App,Div. 869—People v. Mon¬ 
arch, 185 N.Y.S. 5, 193 App.Div. 
707—City of New York v Rich¬ 
mond Light & R Co., 183 N.Y.S 
922—^International Ry. Co. v. Bann, 
171 N.Y.S. 193, 104 MiscL 46, af¬ 
firmed 171 N.Y.S. 1088, 185 App.Div. 


906, affirmed 120 NE. 153, 224 N. 

Y. 83 

“In the absence of clear and defi¬ 
nite language conferring without 
ambiguity, jurisdiction upon the pub¬ 
lic service commission to increase 
rates of fare agreed upon by the 
street railroad and the local authori¬ 
ties, we should not unnecessarily 
hold that the Legrislature has intend¬ 
ed to delegate any of its powers in 
the matter, whatever its powers may 
be. The Public Service Commissions 
Law (sections 26, 49, subd. 1) and 
the Railroad Law (section ISl) deal 
with maximum rates of fare es¬ 
tablished by statute, but make no 
reference in terms to rates establish¬ 
ed by agreement with local authori- 
tiesL”—Qumby v. Public Service 
Commission of State of New York 
for Second Dist., supra. 

“The Qumby case EQumby v. 
Public Service Ckimmission, etc., su¬ 
pra] IS intended by the Court of Ap¬ 
peals to hold that the Public Serv¬ 
ice (Commission is without jurisdic¬ 
tion in any' case to increase or de¬ 
crease a rate of fare which has been 
agreed to by the enactment of a stat¬ 
ute fixing the maximum rate of fare, 
and followed by the grantmg of a 
consent by the municipality to the | 
construction and operation of the 
road, and which consent specifies the 
rate of fare to be charged, assummg, 
of course, that the contract made by 
such consent and the acceptance 
thereof, and by constructmg and op- 
eratmg the road, has not been modi¬ 
fied or abrogated by subsequent ac¬ 
tion or agreement, and also that it 
IS iTTinnatenal to the question of 
jurisdiction whether or not such 
agreement or contract was subse¬ 
quently ratified or approved by legis¬ 
lative action.”—Westinghouse Elec¬ 
tric & Mfg. Co. V- Binghamton Ry. 
Co., D.C.N.Y., 255 F. 378, 415, appeal 
dismissed 257 F. 726, 169 C C.A. 14. 

Begnintion by traaudt commission. 

(1) The transit commission, as 
successor to the public service com¬ 
mission in regard to regulation of 
rates within the city of New York, 
is not authorized to alter a rate fixed 
by contract between the city of New 
York and a transit company.—City 
of New York v. Interborough Rapid 
Transit Co., 177 N.E. 295, 257 N.Y. 
20, affirmmg 249 N.Y.S. 243, 232 App. 
Div. 233, which aflirmed 240 N.Y.S. 
316. 136 Misc. 569. 

(2) Transit commission's power to 
increase elevated railway fares can¬ 
not be implied, but must be given by 
language admitting of no other rea- 
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sonable construction-—City of New 
York V. Interborough Rapid Transit 
Co, supra 

(?) Transit commission was not 
authorized to increase elevated rail¬ 
way fares fixed by statute and ex¬ 
tension certificate, especially in view 
of compact link between them and 
subways as to which contracts ex¬ 
isted fixing the rate of fare, not 
within the control of the commission. 
—City of New York v. Interborougb 
Rapid Transit Co., supra. 

Xnteruxbaa. rates 

(1) The rule stated in the text ap¬ 
plies not only to urban rates hut also 
to interurban rates so that, where a 
city consents to the use of its streets 
on condition that a certain rate be 
charged for transit to and from a 
neighboring city, the commission 
cannot interfere therewith.—Village 
of Mamaroneck v. Public Service 
Commission, 203 N.Y.S. 678, 208 App. 
Div. 330, affirmed People ex rel. Vil¬ 
lage of Mamaroneck v. Public Serv¬ 
ice Commission of State of New 
York, 144 N.E 903. 238 NY 588— 
People ex rel. Incorporated Village 
of Brownville v. Public Service Com¬ 
mission of New York, Second Dist., 
191 N.YS. 293, 198 App.Div. 391. 

(2) This is so notwithstandmg the 
increase sought is not in the fares 
withm the city litigating the change^ 
hut merely the fare for the portion 
of the transit in the neighboring city, 
which city has consented to the m- 
crease.—Village of Mamaroneck v. 
Public Service Commi«ssion, supra. 

(3) It IS not within the power of 
the public service commisssion to 
adopt a schedule filed by a street 
railway company, which eliminated 
a reduced return trip fare, for transit 
to and from a neighboring city, and 
thereby abrogate a condition attach¬ 
ed to the franchise under which the 
company contmues to operate where 
such franchise was granted pnor to 
1907—People ex rel. Incorporated 
Village of Brownville v. Public 
Service Comrinission of New York, 
Second Dist., supra 

(4) It has been held, on the other 
hand, that interurban rates are nol 
within the rule stated in the text 
and that, therefore, the commission 
may increase the rate fixed by the 
mumcipality as a condition to its 
grant of a franchise.—Eoehn v. Pub¬ 
lic Service (Commission. Second Dist., 
176 N.YS. 147, 107 Misc. 151. 

Snle under prior statute coufAi-ring 
autlioiity 

(1) It being conceded that the leg- 



§ 583 


CABBIEBS 


13 C.J.S. 


lack of such specific authority, however, the com¬ 
mission may, with the consent of the local author¬ 
ities, evidenced as provided by law, increase rates 
of fare previously agreed on by the street railroad 
company and the municipality,®^ and it may reg¬ 
ulate rates of railroads deriving their right to oper¬ 
ate from the state, notwithstanding any attempted 


islature has the power to regulate 
rates notwithstanding the constitu¬ 
tional provision requiring the con¬ 
sent of a municipality to the con¬ 
struction of a street railroad, and 
that its i>ower to do so may be dele¬ 
gated to the public service commis¬ 
sion. an amendment to the Public 
Service Commissions Law. L. 1921 c 
134 § 29. and c 335 § 2, providing that 
the commission may regulate fares 
“notwithstanding that a higher ... 
rate, fare, or charge has been hereto¬ 
fore prescribed by general or special 
statute, contract, grant, franchise, 
condition, consent, or other agree¬ 
ment” authorized the commission, be¬ 
fore the repeal of such amendment, 
to increase a rate of fare fixed as a 
condition to the consent required by 
the constitutional provision.—^People 
ex rel. Village of Brownsville v. 
Public Service Commission, 205 N.Y 
S- 535, 209 App.Div- 640, affirmed 148 
N.HL 716, 240 N.Y. 586—In re Flem¬ 
ing, 191 NY.S. 586, 117 Misc. 373. 
appeal dismissed 192 N.Y.S. 925. 

<2) The authority delegated by 
this amendment to regulate rates, al¬ 
though established by franchise or 
contract, was taken away by L.1923 
c 891, and the state of the law in 
regard to the commission’s powers 
prior to the amendment was restored, 
so that the commission had not 
thereafter the authority to interfere 
with a rate fixed in a franchise as 
a condition to the mumcipality’s con¬ 
sent.—^Village of Mamaroneck v. 
Public Service Commission, 203 N.Y. 
S. 678. 208 App Div. 330. affirmed Peo¬ 
ple ex reL Village of Mamaroneck v. 
Public Service Commission of State 
of New York. 144 N.E. 903, 238 N.Y. 
588. 

(3) After the repeal of the amend¬ 
ment by 1^1923 c 891 the authority 
of the commission did not continue 
even as respects petitions for new 
schedules filed prior to such repeal 
hut not yet acted on at the time of 
the repeal. General Construction L. 
§S 93, 94. relating to the prosecu¬ 
tion of any “action or proceeding” 
to final efl^ect notwithstanding the 
repeal of the statute involved, is not 
applicable, and the fllmg of petition 
for a new schedule is not an “action 
or proceeding” under sections 11-a 
and 46-a of such construction law.— 
Village of Mamaroneck v. I>ublic 
Service Commission, supra. 


Pxaatfiiise rates are 
character 
Franchise provisions as to rates of 
fares are m effect legislative rate«; 
when fixed and made by municipali¬ 
ties under sovereign power delegated 
to them and are binding, at least, 
until the legislature changes them 
by itself or by its properly authoi^ 
ized agency.—^International Ry. Co 
V. Prendergast, I>.C.N.Y, 52 F.2d 293. 
Order reserviiig contract rights 
An order of the public service com- 
i mission, authorizmg a railway com¬ 
pany to charge two cents for trans¬ 
fers. on Its Ime, and excepting any 
contract rights of the city from its 
operation, does not, in view of the 
express exception violate previous 
franchises requiring free transfers; 
nor does it atfect the city in its pro- 
I prietary capacity as owner of the 
city streets—City of New York v. 
Nixon. 183 N.YS. 6. Ill Misc. 224. 

SI, N.Y —^International Ry. Co. v. 
Rann, 120 NE. 153. 224 N.Y. 83, 
affirming 171 N.Y.S. 1088. 185 App 
Div- 906, which affirms 171 N.Y S 
193. 104 Misc. 46. 

G2l N.Y —Evens v. Public Service 
Commission, Second List., 158 N.E 
310, 246 N.Y. 224, affirming Evens 
v. Phelps, 211 N.Y.S. 650, 214 App 
Div. 123—People* ex rel. Garrison 
V. Nixon. 128 N.E, 255, 229 N.Y 
575. affirmmg 181 N.Y.S. 949, 191 
App.Div. 945, reargument denied 
129 NJS. 943, 229 N.Y. 645, motion 
to amend remittitur denied 129 N 
E. 943, 229 N.Y. 647. 

Road under General 'T'li'i- 

road l^w 

Under Public Service Commissions 
L. S§ 29, 49. the public service com- 
misfsion had jurisdiction to authorize I 
a railroad which was not a street | 
railroad, within Const, art 3 § 18, 
but one organized under the General 
Railroad Law of 1850, usmg private 
right of way acquired under the pres¬ 
ent Railroad L. §§ 8, 9, 21, across 
streets in the city of New York, to 
charge a higher rate of fare within 
the city limits than that prescribed 
by an ordmance, under Greater New 
York Charter 5§ 73-74, as amended 
by L 1901 c 466, giving city’s consent 
to use of streets since the fixing of 
such rates was within police power 
of state, and smce state had, under 
Railroad L § 57, fixed the rate to be 
charged, precluding the city from 
making^ the charging of a specified 
rate a condition to its consent to use 
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of streets by tbe railroad.—^People ex 
rel. New Yoik. W. & B. Ry Co v. 
Public Service Commission, First 
Dist. 183 N.YS, 473, 193 App Div 
445. affirmed 130 NE. 911, 230 N.Y. 
604. 

63. U.S.—^International Ry. Co. v 
Prendergast. D.C.N.Y.. &2 F.2d 293 
—^Interborough Rapid Transit Co. 
V Gilchrist, D.C.N.Y.. 26 F 2d 912, 
reversed on other grounds Gilchrist 
V. Interborough Ri.pid Transit Co., 
49 S-Ct. 282. 2T9 U.S. 159. 73 LEd. 
652. 

N.Y.—City of New York v. Interbor- 
ough Rapid Transit Co., 177 NE 
296, 257 N.Y. 20. affirmmg 249 N.Y S 
243, 232 App.Div. 233. which af¬ 
firmed 240 N.Y S 316, 136 Misc. 569 
—^People ex reL Gkumson v. Nixon. 
128 NE. 255, 229 N.Y. 575, affirm¬ 
mg 181 N.Y.S. 949, 191 App.Div. 
945. reargument denied 129 N.E. 
943, 229 N.Y. 645, motion to amend 
remittitur denied 129 N.E. 943. 
229 N.Y. 647—People ex rel. City 
of New York v Nixon, 128 NE. 
245, 247, 229 N.Y. 356, reversing 
180 NY.S. 130. 190 App Div. 612, 
which affirmed 179 N.Y S. 82, 109 
Misc. 7—City of Yonkers v. Malt- 
bie. 245 N.Y.S. 514, 138 Misc 672, 
affirmed 248 N.Y.S. 75, 231 App. 
Div. 415—Koehn v. Public Service 
Commission, Second Dist., 176 N. 
Y.S. 147, 107 Misc. 151. 

“The statute which clothed the 
commission with jurisdiction to m- 
crease charges, if found to he inade¬ 
quate, was notice to municipalities 
that franchises thereafter granted 
must be coupled with no conditions 
inconsistent with the jurisdiction 
thus conferred. The commission is 
now holdmg the city to terms which 
were accepted by implication when 
the conditions were imposed. . . . 

This is merely to give ^ect to the 
settled rule that contracts are made 
m submission to existmg legislation.” 
—People ex rel. City of New York v. 
Nixon, supra. 

je 7 i>iie^ fiaacluse supexseded 

A street railroad franchise grant¬ 
ed in 1911 modified and superseded 
prior franchises and must be regard¬ 
ed as having been made subject to 
existing statutes conferring powers 
of regulation on the public service 
commission; hence tbe comTnission 
could entertain jurisdiction to ''bangle 
the rate of fare fixed in such fran¬ 
chise—City of Yonkers v. Maltbie, 
245 N.Y.S. 514. 138 Misc. 572. afOrmed 
248 N.Y.S. 75. 231 AppJDiv. 416. 


fixing of the rate by a municipality.^^ Further, 
the rule stated above, limiting the commission’s 
authority, does not preclude the commission from 
regulating rates fixed by contract where the con¬ 
tract was entered into subsequent to the date of 
the enactment of legislation creating the commis¬ 
sion and empowering it to regulate rates,®^ or, al- 

in 
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though entered into prior to such time, was sub¬ 
stantially modified or abrogated by contracts sub¬ 
sequent to such time, as by new contracts consent¬ 
ing to a change of motive power,where the 
contract was entered into prior to the eflPective 
date of the constitutional provision requiring the 
municipality’s consent to the construction of street 
railroads;®® or where the contract expressly re¬ 
served to the legislature,®® or to the public serv¬ 
ice commission,®*^ the right to regulate the fares 
to be charged. The commission ma^' also exercise 
authority where the contract,®* or an agreement 
for a consolidation and extension of lines, modify¬ 
ing such contract,®® is conditioned on compliance 
with a part of the railroad law which reserves 
to the legislature the right to regulate the rates 
of earners subject to the law, and another provi¬ 
sion gives the commission authority to act for the 


legislature under the lavr. If only a small por¬ 
tion of an entire system is beyond the control of 
the commission because of franchise agreements 
fixing rates, the commission may nevertheless reg¬ 
ulate rates for the entire system.^® Where the 
commission was given specific statutory authority 
to regulate rates even where fixed by franchise 
agreement, and proceeded to modify rates so fixed, 
a subsequent statute withdrawing such authority 
does not have the eifect of reviving the franchise 
rates which had been superseded by the legal or¬ 
der of the commission, and the commission may 
thereafter regulate rates modified by it during the 
time it had authority to do The statute 

repealing the prior statutory provision extending 
the commission’s authority over rates fixed by fran¬ 
chise did not affect its established authority to 
regulate franchise rates specifically superseded by 


XntexnrbaiL rates 

NY.—^Koehn v. Public Service Com¬ 
mission, Second Dist., 176 N.Y.S 
147, 107 Misc. 151. 

04. U.S.—Wcstmsrbouse Electric & 
Mfg. Co. V. Binsrhamton Ry. Co., D 
C-N.Y., 255 F- 378, appeal dismissed 
257 P. 726. 169 C.C.A. 14. 

N Y.—Evens v. Public Service Com¬ 
mission. Second Dist., 158 N.E. 310. 
246 N.Y. 224, affirming: Evens v. 
Phelps, 211 N.Y.S. 650, 214 App. 
Div. 122. 

Prior cowt^'-’ts not supei'—-led 
Particular contracts entered into 
after the enactment of the Public 
Service Commissions Law have, how¬ 
ever. been held not to supersede or 
modify prior contracts limiting fares 
so as to authorize an increase there¬ 
of by the commission.—City of New 
York V. Interborough Rapid Transit 
Co. 177 N E. 295. 257 N Y 20. affirm¬ 
ing 249 N.Y.S. 243. 232 App.Div. 233, 
which affirmed 240 N.Y.S. 316. 136 
Misc. 569. 

0Si N.Y.—City of New York v. In¬ 
terborough Rapid Transit Co., su¬ 
pra—^Evens v. Public Service Com¬ 
mission. Second Dist.. 158 N.E. 310, 
246 N.Y. 224. affirming order Evens 
v. Phelps, 211 N.Y S. 650, 214 App. 
Div. 122—^People ex rel. Garrison 
V. Nixon, 12S NE 255. 229 N.Y 
675. affirming 181 N.Y.S. 949. 191 
App.Div. 945, reargument denied 
129 N.E. 943, 229 N.Y 645, motion 
denied 129 N.E. 943, 229 N.Y. 647 

0d- N Y.—International Ry. Co. v. 
Public Service Commission, Second 
Dist., 124 N.EL 123. 226 N.Y. 474 
affirming and answering certified 
questions 175 N.Y S. 906, 188 App 
Div. 944, reargument denied 126 N. 
E. 911. 227 N.Y. 669. 

Effect of ‘□ffilbnziL A g r ccm eat” 

(1) Milbum Agreement, between 
city of Buffalo and street railways. 


abolishing transfers, was held not to 
.ireclude public service commissior 
from authorizing increased fares in 

V lew of fact that it reserved the 
right of the legislature to regulate 
:>uch fares; nor was such agreement, 
under Public Service Commission L 
§ 49 subd 6. prohibiting commission 
from modifying it. a limitation on 
other subdivisions of same section 
giving commission power to regulate 
rates since the power to regulate 
transfers is distinct from that to 
regulate rate.—International Ry. Co. 

V Public Service Commission, Second 
Dist.. 124 N.E. 123. 226 N.Y. 474, af¬ 
firming and answering certified ques¬ 
tions 175 N.Y.S. 906, 188 App.Div. 
944, reargument denied 126 N.E. 911, 
227 N.Y. 669. 

(2) Under Public Service Commis¬ 
sion L. § 49, the commission has 
power to entertain a proceeding to 
increase rates where the rate of fare 
was fixed by the Milbum Agreement, 
since such agreement had effect only 
when ratified by the legislature by 
L1892 c 151, and became operative 
as a statutory rate subject to fur^ 
ther regulation-—^International Ry. 
Co. V. Public Service Commission, 
Second Dist.. 174 N.Y S. 403, 106 

Misc. 293. 

67- N.Y.—City of New York v. Rich¬ 
mond Light & R. Co, 183 N.Y.S. 
922. 

68- NY.—City of Yonkers v. Malt- 
bie. 248 N.Y.S. 75, 231 App.Div. 
415. affirming 245 N.Y.S 514. 138 
Misc. 572—Fagal v. Public Serv¬ 
ice Commission, 227 N.Y.S. IS, 131 
Misc. 398—O'Connor v. Public 
Service Commission, Second Dist., 
186 N.Y.S 390. 114 Misc. 337. 

fis^nohiae supei.JC'^i'nfr pzior fxam- 
chises 

Street railroad franchise granted 
in 1911 modified and superseded all 
preceding franchises as to rates of 
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fare and, where such franchise was 
made subject to the provisions of 
Railroad L. art 5 which reserves to 
the legislature the right to regulate 
fares of railroads subject to that 
law, the commission has power to 
increase fares fixed by the franchise^ 
—City of Yonkers v. Maltbie, 248 N. 
Y.S. 75, 231 App.Div. 415, affirming 
245 N.Y.S. 514. 138 Misc. 572. 

Entize of lm«B 

The commission may mcercise an- 
thority over an entire system of 
lines, even though a portion is oper¬ 
ated under franchises not within its 
control where a major portion of the 
franchises are conditioned on com¬ 
pliance with the provisions of the 
railroad law as set forth in the text. 
— ^B^gal V. Public Service Commis¬ 
sion, 227 N Y.S. 18. 131 Misc. 398 

GB. U.S.—^Westinghouse Electric & 
' Mfg. Co. V. Binghamton Ry. Co., D. 
C.N.Y.. 255 F. 378. appeal dismissed 
257 F. 726, 169 C C.A 14. 

N.Y.—Evens v- Public Service Com¬ 
mission, Second Dist., 158 N.E. 310, 
246 N.Y. 224, affirming Evens v. 
Phelps. 211 N.Y.S. 650, 214 App. 
Div. 122—^United Traction Co. v. 
Public Service Commission. 219 N- 
YS. 421, 219 App.Div. 95 

70. N.Y.—City of New York v. In¬ 
terborough Rapid Transit Co, 177 
N.E 295, 257 NY. 20. affirming 249 
N.Y.S. 243. 232 App.Div. 233. which 
affirmed 240 N.Y.S 316, 136 Misc. 
569—Evens v. Public Service Com¬ 
mission, Second Dist., 158 N.E. 310, 
246 N.Y. 224, affirming Evens v. 
Phelps. 211 N.Y.S. 650, 214 App. 
Div. 122. 

71- N.Y.—City of Yonkers v. Malt- 
bie, 248 N.Y.S 75, 231 AppJ^lv. 
415. affirming 245 N.Y.S. 514. 138 
Misc. 572—^United Traction Co. v. 
Public Service ComTinission, 219 N- 
Y.S. 421, 219 AppJliv. 95. 
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statute, or rates fixed in various franchise agree¬ 
ments modified by other agreements made subject 
to provisions of the railroad law reserving author¬ 
ity to regulate to the legislature.^- 

§ 584- • Proceedings to Enforce, or Ob¬ 

tain Relief from Rates 

a. Judicial supervision in general 

b. Injunction 

c. Review of commission orders by ap¬ 

peal or action to set aside 

a. Judicial Supervision in General 

Courts generally may not interfere with the legisla¬ 
tive regulation of rates except to afford protection 
against unreasonable and confiscatory rates. 

As already stated in § 582, the primary duty of 
regulating and fixing the rates to be charged by 
a carrier is on the legislature or its authorized 
agency; the extent of judicial interference there¬ 
with is generally limited to protection against un¬ 
reasonable or confiscatory rates,^® So, the courts 
ordinarily may not review a commission’s deter¬ 
mination, in fixing rates, of questions of busi¬ 
ness or public policy and although they may 
in a given instance be called on to deade in the 
course of litigation whether a certain rate or regu¬ 
lation is reasonable or unreasonable, or to declare 
that a given statutory or commission regulation 
is confiscatory,^^ subject to some apparent quali¬ 


fications treated in subdivision b (1) (b) of this 
section, they, in general, have no power to affirma¬ 
tively determine and prescribe reasonable regula¬ 
tions and rates.^® 

If a railroad attempts to enforce improper and 
detrimental regulations, where the statute so pro¬ 
vides, recourse must first be had to the state com¬ 
mission authorized to act thereon, and the courts 
must yield the prior right of determination to such 
tribunal.^'^ 

In a proceeding to review an appraised made 
under a contract between a municipality and a^ 
street railroad, the municipality is not barred by 
laches or the statute of limitations where the con¬ 
tract directed no particular method of review and 
set no time limit therefor, and the action for re¬ 
view was brought within a reasonable time.^^ 

b. Injimction 

(1) To obtain rehef from rates 

(2) To enforce compliance with rates 

(1) To Obtain Relief from Rates 

(a) In general 

(b) Preliminary injunction 

(c) Jurisdiction 

(a) In General 

The enforcement of a rate clearly shown to be con> 


Tia N.T.—^United Traction Co. v. 
Public Service Commission, supra. 

73- U.S.—Galveston Electric Co. v. 
City of Galveston, D.C.Tex., 272 P. 
147, affirmed 42 S.Ct. 351, 25S U.S. 
388, 66 l4.Ed. 678—^Houston ESec- 
tric Co. v. City of Houston. H.C. 
Tex, 265 P. 360—^Henry L. I>olierty 
& Co. V. Toledo Rys. & Liisht Co., 
D.CLOhio, 254 P. 597—Ann Arbor 
R. Co. V. Fellows, D C.Mich., 236 P. 
387, appeal dismissed Ann Arbor 
R Co. V. Glasgrow. 39 S.Ct. 5. 248 
XJ.S. 588. 63 LEd. 434. 

Wis.—City of Milwaukee v. Railroad 
Commission, 240 N.W. 165, 206 Wis. 
339—^Milwaukee Electric Ry. & 
Xiight Co V. Railroad Commission 
of Wisconsin, 172 H.W. 746, 169 
Wis 421. 

10 C.J. p 675 note 33. 

]Bodiflo«^tioxL of contracts between 
city and subway operating^ companies 
involvuigr increase m fare is a mat¬ 
ter involving: municipad policy with 
which courts ordinarily will not in¬ 
terfere.—^Halleran v. City of New 
York, 228 N.Y.S. 116, 132 Misc. 73. 

74. TJ.S—Central of Georgia R Co. 
V. Alabama R. Connnriti, D.CJUa., 
209 P. 75. 

10 aJ, p 677 note 45. 

TSm XJ.S.—Duluth St. Ry. Co. v. Rail- I 


road and Warehouse Commission 
of Minnesota, B.CLMmn., 4 F.2d 
543, affirmed Railroad and Ware¬ 
house Commission of Minnesota v. 
rhiluth Street Ry. Co., 47 SCt. 
489, 273 U.S. 625, 71 L Ed. 807-^ 
Henry JU. Doherty & Co. v. Toledo 
Rys, & Liight Co., D.C.Ohio, 254 P. 
597. 

Wis—City of Milwaukee v. Railroad 
Commission, 240 N.W 165, 206 Wis. 
339—^Milwaukee Electric Ry. & 
Light Co. V. Railroad Commission 
of Wisconsin, 172 N.W. 746, 169 
Wis. 421. 

10 C J. p 675 note 34. 

7GL XJ S,—^Duluth St. Ry. Co. v. Rail¬ 
road and Warehouse Commission 
of Minnesota, DC-Minn, 4 P2d 
543, affirmed Railroad and Ware¬ 
house Commission of MAinesota v. 
I>uluth Street Ry. Co., 47 S Ct 489, 
273 U.S. 625, 71 LEd. 807—Hous¬ 
ton Electric Co. v. City of Houston, 
DC Tex, 265 F, 360, 361—City of 
Toledo V. Toledo Rys & Light Co, 
Ohio, 259 P. 450, 170 aC A. 426— 
Henry L. Doherty & Co. v. Toledo 
Rys & Light Co., D.C.Ohio, 254 P. 
597. 

Wis.—City of Milwaukee v. Railroad 
Commission. 240 N.W. 165, 206 Wis 
339—^Milwaukee Electric Ry & j 
Light Co. V. Railroad Commission] 
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of Wisconsin, 172 N.W. 746, 169 
Wis 421. 

10 C.J. p 675 note 35. 

“The settled principle Cis] that the 
fixing of rates, involving considera¬ 
tions of expediency, policy, and faii> 
ness imder existmg conditions as 
between the utility and the public, 
rests with the rate-makmg body 
. . . and that the right of judicial 
interference attaches only when it 
is established that the rate fixed de- 
mes to the utility a fair return 
. . . and, accordingly, that the 
scope of the inauiry is limited to 
the testing out of the rate of fare 
allowed, in order to determme 
whether or not it results in the pro¬ 
hibited taking of plaintiffis property, 
and does not embrace authority for 
binding the rate-making body to any 
particular plan for fixing fares other 
than, m the operation thereof, plain¬ 
tiff shall be enabled to realize the 
fair return protected by the consti¬ 
tutional provision.**—^Houston Elec¬ 
tric Co. V. City of Houston, supra. 

77. Wis.—Campbell v. Milwaukee 
Electric Ry. & Light Co., 170 N. 
W. 937, 169 Wis. 171. 

7a. NY.—City of Rochester v. New 
York State Rys., 217 N.Y.S. 462, 
127 Misc. 766. 
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fiscatory may be restrained by injunction, even before It 
has gone into operation, and the court may, as a con¬ 
dition thereof, fix a temporary maximum rate or order 
a temporary increase; and a carrier is not precluded 
from Injunctive relief because it has previously ac¬ 
quiesced to the attacked rates. The court cannot re¬ 
strain the commission from proceeding with its de¬ 
termination and its injunction as to enforcement of a 
certain rate does not prevent the commission from acting 
thereafter to fix a reasonable rate. 

79- TJ.S.—Los An^reles Ry. Corpora¬ 
tion V. Railroad Commission of 
California, D C.Cal., 29 F.2d 140, 
affirmed Railroad Commission of 
California v Los Ang^eles Ry Cor¬ 
poration, 50 S.Ct 71, 280 U.S. 145, 

74 L.Rd. 234—Augrusta-Aiken Ry. 

& Mectric Corporation v. Railroad 
Commission of South Carolina, C 
C.A.S.C., 281 F. 977—Chicag^o Rys. 

Co. V. Illinois Commerce Commis¬ 
sion, D.CIIL, 277 F. 970—Public 
Service Ry. Co. v. Board of Public 
Utility Comnm«ssioners, D C.N. J, 

276 F. 979, appeal dismissed Board 
of Public Utility Com'rs of State 
of New Jersey v. Public Service 
Ry Go. 45 S.Ct. 9. 266 US 636, 69 
LEd. 481. 

10 C J p 676 note 38. 

XnjunctioiL properly refused 

Under particular circumstances, it 
was held that the court did not abuse 
its discretion in refusing- an injunc¬ 
tion to restrain city from enforcing 
an orflin«nce repealing an earlier or¬ 
dinance increasing street railway 
fares.—^Houston Electric Co v. City 
of Houston, TexCiv.App., 212 S.W. 

198, error granted. 

Parties 

(1) In a suit by a street railway 
alleging confiscation of its property 
through failure of the public serv¬ 
ice commission to prescribe fair and 
reasonable rates, -various municipali¬ 
ties adverse to the railway company 
are proper parties to the determina¬ 
tion of the questions involved.—^In- 
temational Ry. Co. v. Prendergast, D 
CN.T, 29 F.2d 296. 

(2) The public service commission 
was the sole necessary party, m so 
far as certain municipalities were 
concerned, in such a suit—Interna¬ 
tional Ry. Co. V. Prendergast, supra 

(3) Holders of mortgage bonds of 
a railroad company cannot maintain 
a suit to enjom the enforcement of 
a state statute fixing rates unless it 
is sho-wn that the mortgage trustee, 
representmg all -the bondholders, has 
refused to brmg the suit—-Winthrop 
V. Fellows, U.CMich., 230 F. 702, ap¬ 
peal dismissed 38 S.Ct. 189, 245 U.S 
679. 62 L Ed.. 544. 

(4) Proceedings mamtainable by 
bondholders for relief against unrea¬ 
sonable rates generally see supra § 

310. 

(5) The trustee under a railroad 
mortgage which is in process of 


The enforcement of an unreasonable rate fixed 
by statute or commission regulations^ or of a rate 
fixed by an invalid ordinance,*^ may, in a proper 
case, be restrained by injunction, regardless of 
whether the rate attacked is unreasonable as initial¬ 
ly' fixed or afterward became so by reason of 
changed conditions,®^ although, the rule is impera¬ 
tive that such relief,especially w’here sought 

80l Suit by qualified Sector 

(1) Where a city board of commis¬ 
sioners jiassed an ordinance as an 
emergency measure increasing street 
railway rates, an elector and citizen, 
and patron of the railway company 
was entitled to sue to restrain the 
operation of the ordinance, on the 
ground of invalidity, he having no 
adequate legal remedy by mandamus 
because of the declaration of the 
emergency, the provision that the 
ordinance should take immediate ef¬ 
fect cutting off his right to file pro¬ 
test and to proceed thereunder.— 
Geller v. Dallas Ry. Co., Oiv.App., 
245 S.W. 254, reversed on other 
grounds Dallas R Co. v. Geller, 271 
S.W. 1106, 114 Tex. 484. 

(2> Under a statute requiring ordi¬ 
nances grranting franchises to be on 
file for one week before adoption, 
and notice thereof to be published, 
and requiring approval by the 
Sectors of street railway franchises, 
and publication of the ordinance 
itself before the submission to the 
voters, a qualified elector injured by 
an ordinance increasing the rate of 
fare may sue for an injunction, as 
the purpose of the first publication 
IS to give those injuriously affected 
an opportunity to protect their rights 
! m the courts.—^Long v. City of 
Shreveport, ^91 So. 825, 151 La. 423. 

81. U.S —Augusta-Aiken Ry. & 

Electric Corporation v. Railroad 
Commission of South Carolina, CL 
CJLSC., 281 F. 977, 980. 

"It is not the fixing but the en¬ 
forcement of a confiscatory rate that 
invades the constitutional rights of 
the earner. To deny permission to 
raise an existmg rate is in necessary 
effect to enforce that rate, and obvi¬ 
ously confiscation may be as com¬ 
pletely effected by refusing an in¬ 
crease as by requiring a reduction. 
It IS therefore immaterial whether 
the rate be confiscatory when it is 
prescribed, or afterwards becomes 
so by reason of ''banged conditions. 
. . . It cannot be doubted that the 

power of the courts to enjoin con¬ 
fiscation effected by reduction is 
equally ample, and its exercise equal¬ 
ly obligatory, to enjoin confiscation 
effected by refusal to permit an in¬ 
crease.”—Aug^ista-Aiken Ry. & Elec¬ 
tric Corporation v. Railroad Comnnia- 
slon of South Carolina, supra. 
aSL U.S.—<3alveston Electric Co. v. 
City of Galveston, D.CLTex., 272 F. 


foreclosure while the railroad is in 
the hands of receivers has no such 
interest in the future earnings of the 
road as to entitle it to question the 
validity of a rate statute, unless it 
IS clearly shown -that the mortgaged 
property is not of sufficient value 
to pay the mortgage debt after satis¬ 
fying precedent liens.—^Wintbrop v. 
Fellows, supra 

geaerally hdd snUlcient 

U. S.—^International Ry. Co v. Pren¬ 
dergast, D.ON.Y, 29 F.2d 296. 

10 C J. p 676 note 38 [bj. 

Bill held insufficient to -warrant re¬ 
lief 

In a proceeding by a street railway 
to restrain a city from enforcing an 
ordinance reducing fares, pleadings 
did not show that reduced fare was 
unreasonable, unjust, or insufficient 
to maintain and pay a fair return on 
the value of the property—^Houston 
Electric Co. v. City of Houston, Tex. 
Civ.App., 212 SW. 198, error grant¬ 
ed. 

Snppiemratal Mil 

Street railway alleging confiscation 
of property through failure of com¬ 
mission to prescribe reasonable rates 
was held to be entitled to file sup¬ 
plemental bill alleging new facts.— 
International Ry. Co. v. Prendergast, 
D.C.N.Y., 29 F 2d 296. 

Adoption of master’s report 

Where rate of return found by spe¬ 
cial master is based on an erroneous 
theory and the rate determined by 
the court on the evidence is high 
enough to avoid confiscation, mas¬ 
ter’s conclusion that street car fares 
fixed by commission will result in 
confiscation cannot be adopted in a 
suit attackmg the commission’s de- 
ternnination.—^International Ry. Co. 

V. Prendergast, D.CLN.Y., 1 F Supp. 
623. 

Free passes 

A case for injunctive relief against 
a statute requiring carriers to issue 
free passes to certain classes of per¬ 
sons as not made on mere averment 
that legislature violated constitution 
m authorizmg free transportation to 
certam classes, nor by allegation that 
free transportation, issued under act, 
adds to earners' operating expensa— 
St. Louis Southwestern Ry. Co. of 
Texas v. State^ 261 S.W. 996, 113 
Tex. 570, 33 A.L.R. 367, reversing 
State V. St. Louis S. W. 'SLy. Co. of 
Texas. Civ-4pp., 197 S.W. 1006. 
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before final liearing,®^ will not be granted, unless 
the confiscatory character of the rate is clear. 

Since the courts cannot interfere with the com¬ 
mission’s exercise of its regulatory powers, save 
only to protect against unreasonable rates, the com¬ 
mission cannot be enjoined from proceeding with 
its determination of the reasonableness of certain 
rates, for it will not be presumed that its orders 
will be arbitrary, oppressive, or unlawful;*^ so, a 
court, on behest of a carrier which has filed a 
schedule increasing its rates above the maximum 
provided for by statute, cannot enjoin the commis¬ 
sion from interfering therewith, until the commis¬ 
sion has investigated and determined that the in¬ 
crease in rate is unreasonable.^® On the other 
hand, a commission order reducing fares, in force 
immediately after its passage, is a complete exer¬ 
cise of the legislative power, so as to support a 
suit for an injunction, in the absence of any pro¬ 
vision for suspension by an application for re¬ 
hearing, although under the statute, a motion to 
reconsider might have been made and entertained 
in the discretion of the commission.®® Where after 
institution of a suit attacking rates as confiscatory, 
the commission fixes new increased rates, which 
are also claimed by the carrier to be confiscatory, 
sudi order does not remit matters to the legisla¬ 
tive state but places the subject matter subject to 


review by the courts, justifying the filing of a 
supplemental bill,®^ and the railroad company’s 
operation under the rates fixed by the order in 
question docs not constitute a waiver or abandon¬ 
ment of the pending action.®® 

Where in a suit by a railroad to restrain the 
putting into effect of a statute or order of a com¬ 
mission fixing rates the evidence as to the unrea¬ 
sonableness of the proposed rates is unsatisfactory, 
the rates should be allowed to take effect experi¬ 
mentally, to await a demonstration of their rea¬ 
sonableness or unreasonableness by actual trial for 
a reasonable length of time, subject to a future 
application for a change.®* A suit to enjoin the 
enforcement of a statute, ordinance, or order fix¬ 
ing rates is, however, not premature because no 
test‘period has intervened during which the ef¬ 
fect of the rates can be determined,*® as the proof 
of the inadequacy of the proposed rate may be so 
clear and convincing as to warrant the court in 
enjoining its imposition in advance of the time 
it is put into operation.* ^ Further, the rule some¬ 
times followed of permitting the enforcement of 
a reduced rate for a trial period does not require 
a trial period for an ordinance granting a partial 
increase in the rate, where the unchallenged com¬ 
putations show a larger increase to be necessary.*^ 

It has been held, notwithstanding the rule stat- 


147, affirmed 42 SCt 351. 25S U.S. 
388, 66 LEd 678—Ann Arbor R 
Co. V. Fellows, R.CMich, 236 F. 
387, appeal dismissed Ann Arbor 
R Co. V. Glasgow. 39 SCt. 5, 248 
U S. 588. 63 L Ed 434. 

10 aJ p 677 note 42. 

83. US —^International Ry. Co. v. 

Prendergast, D.CNY., 52 F.2d 293- 
10 C J. p 677 note 43 

All doubts wOl be resolved against 
on application for a pre¬ 
liminary iniunction restrainingr the 
enforcement of an order of the com¬ 
mission reducingr street car fares.— 
ChicaiTo Rys. Co. v. Illinois Com¬ 
merce Commission, I1.C.I1I., 277 F. 
970. 

TTnder oonflictinfir evidence as to 
valuations, expenses, and earnings of 
railway, preliminary injunction to 
restrain enforcement of rates was 
demed, but issues were referred to 
master.—International Ry. Co. v. 
Prendei^st, D.C.N.T., 52 F.2d 293. 

84b U.S —^Meridian liight & Ry. Co. 
V. City of Meridian, D.C.Miss.. 265 
F 765. 

R'an —-‘K'anf^is City V. Public Utilities 
Commission of ITansas, 176 P. 324, 
325. 103 Kan. 473. 

'*Upon any issue which it has i 


jurisdiction to consider the commis¬ 
sion must decide for itself in the 
orst instance. The presumption is 
that it will decide right; hut, if not, 
the remedy lies in a subsequent ac¬ 
tion in the courts.”—Kansas City v. 
Public Utilities Commi«ision of Kan¬ 
sas, supra. 

Power to allow applicatiou for in- 
crease 

As public utilities commission’s 
power to allow street railroad’s ap¬ 
plication for increased rates depends 
on circumstances, it may determine 
for itself, m first instance, the facts 
in that regard, the remedy of anyone 
aggrieved being by subsequent ac¬ 
tion in the courts, and a proceeding 
to enjom the commission from actmg 
in the first instance does not lie — 
Kansas City v. Public Utilities Com¬ 
mission of Kansa-s 176 P. 324, 103 
Kan. 473. 

as. W.Va.—State v. Baltimore, etc., 
R- Co, W.Va., 85 S.E 714, 76 W. 
Va 399. 

88. U.S —Chicago Rys. Co. v. Illi¬ 
nois Commerce Oominission, U.C. 
Ill., 277 F- 970. 

87. U.S.—International Ry. Co. v. 
Prendergast, D.CJN.Y., 52 F.2d 293. 

88. U-S-—international Ry. Co. v. 
Prendergast, B.CJNT.Y., 29 F.2d 296. 
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88. U S —St. Louis, etc., R Co. v. 

Hadley, C.GMo. 155 F. 220. 

Md—^Pennsylvania R Co. v. Towers, 
94 A. 330. 126 Md 59. 

90. US —Duluth St. Ry. Co v. Rail¬ 
road and Warehouse Commission 
of Minnesota. D.C Minn., 4 F.2d 
543, affirmed Railroad and Ware¬ 
house C3mmission of Minnesota v. 
Duluth Street Ry. Co., 47 S.Ct. 489, 
273 U.S. 625. 71 L.Ed. 807. 

91- US—Henry L. Doherty & Co. 
V Toledo Rys. & Light Co, D.C. 
Ohio, 254 F. 597. 

Injunction held justifiM 

Where city authorities proposed 
to take action to compel a carrier 
which was operating without a fran¬ 
chise, to sell eleven tickets for fifty 
cents, it was held that such action, 
tinder the circumstances, would work 
a confiscation of the company’s 
property, and so would be enjoined 
in advance, the company being en¬ 
titled to charge for its service a sum 
which would give a fair return.—■ 
Henry L. Doherty & Co. v. Toledo 
Rys. & Light Co., D.C Ohio, 254 P. 
597. 

92- U S.—City of Toledo v. Toledo 
Rys. & Light Co., Ohio, 259 P. 450, 
170 C.aA. 426. 
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ed m subdivision a of this section, that the courts 
will not undertake to prescribe rates, that a court 
of equity, on granting an injunction restraining 
the enforcement of a rate as confiscatory, may 
name a rate as a condition of the injunction, be¬ 
yond which the carrier may not charge, pending 
final adjudication and the determination of a just 
rate by the proper body.^3 has also been held 
that the court may issue a temporary injunction 
increasing the rates fixed in a contract between a 
municipality and a carrier, where such rates have 
been found to be confiscatory,®^ and that such in¬ 
junction is not objectionable as disturbing the ex¬ 
isting state of affairs, where the contract m which 
the rate is fixed evidences a primary intent to es¬ 
tablish reasonable rates as the status quo.®5 

In a suit by a taxpayer to enjoin as unreasonable 
and invalid an increase of rates effected by ar¬ 
bitration between a municipality and railroad, the 
validity of the franchise providing for such arbi¬ 
tration cannot be tested.®® 

Defenses, A carrier cannot be estopped from 
securing relief in equity from confiscatory rates 
by reason of its having acquiesced for a long pe¬ 
riod to such rates.®7 That a railroad company 
seeking to enjoin enforcement of an order fixing a 
joint rate was in fact incorporated and acquired 
the rights, privileges, and franchises of its prede¬ 
cessors while such order was in force, does not 
preclude it from attacking such order on its be¬ 
coming unreasonable and confiscatory.®® A rail¬ 
road company is not bound to attack prescribed 
rates as to all its routes, and the fact that it does 
not seek an injunction against the operation of the 
order fixing confiscatory rates, as to lines of an¬ 
other company which owned all of complainant's 


stock, is not a ground for denial of an injunction.®® 

Effect of injunction. An injunction issued by a 
court of competent jurisdiction, restraining the en¬ 
forcement of a rate law during the pei’dency of 
an action, will suspend the operation of such rates 
imtil final determination of their validity,^ An in¬ 
junction restraining the enforcement of a rate fixed 
by the commission does not prevent the commis¬ 
sion from thereafter proceeding, under the law of 
its creation, to fix a reasonable rate.- 

Decree. An injunction against the enforcement 
of an ordinance fixing fares, which are confisca¬ 
tory under the prevailing conditions, should safe- 
g^rd the right of the city under its charter and 
the franchise to exercise properly its power to 
prescribe just and reasonable fares, if conditions 
subsequently change.® 

A petition to modify a decree enjoining enforce¬ 
ment of a statute fixing maximum rates on con¬ 
dition that the railroad does not exceed rates spec¬ 
ified therein will be denied, where it is not shown 
that changed conditions have rendered the statu¬ 
tory rate no longer confiscatory or that the rates 
permitted by the decree have become more than 
sufficient to yield a reasonable return.'* 

(b) Preliminary Injunction 

A preliminary injunction restraining the enforcement 
of the attacked rate pending final determination may be 
Issued where It is shown that irreparable injury will oth¬ 
erwise occur and that passengers will be protected in 
case the rate is ultimately found valid. 

A court may, in a proper case, issue a temporary 
injunction against the enforcement of the alleged 
confiscatory rate, pending final determination of 
the validity of such rate,® where the reasonable¬ 
ness of the rate is doubtful and the carrier will 


93l U.S.—Augrusta-Aiken Ry. & 
Slectric Corporation v. Railroad 
Commission of South Carolina, C. 
C.A.SC. 281 F. 977. 981—Public 
Service Ry. Co. t. Board of Public 
TJtility Comnn1«5sioners, D C N J., 
276 F. 979. appeal dismissed Board 
of Public Utility Com*rs of State 
of Kew Jersey v. Public Service R. 
Co, 45 set. 9, 266 US. 636. 69 Ju 
Ed. 481—City of Toledo v. Toledo 
Rys. & Light Co., Ohio, 259 F. 450, 
170 C.C.A. 426. 

''When an injunction is asked to 
restrain the enforcement of an un¬ 
reasonable rate, the court may make 
its granting conditional upon the do¬ 
ing of equity by plaintiff, and thus 
may require the plaintiff to consent 
to charge no more than what seems 
to the court to be reasonable—just 
as in tax injunction cases, the plain¬ 
tiff is often required to pay what the 

13 C. J.S.—72 


court thinks a fair tax before it will 
give relief against the excessive 
part. In any of these instances, 
there is an indirect fixing or de¬ 
termination by the court, but eadti 
of these indirect results is fully 
within the judicial power.”—Augus- 
ta-Aiken Ry. & EHectric Corporation 
V. Railroad Commission of South 
Carolina, supra—City of Toledo v | 
Toledo Rys. & Light Co., Ohio, su- 
pra_ 

94. U.S.—City of Council Bluffs v. 
Omaha & C. B. St. Ry. Co, CCA. 
Iowa, 9 F.2d 246. 

95w U S.—City of Council Bluffs v. 
Omaha & C. B St. Ry. Co., supra. 

9 & Ohio.—^Parks v. Cleveland Ry. 
Co, 176 N.E 472. 38 Ohio App. 
315. affirmed 177 N.E. 28, 124 Ohio 
St. 79. 

97. U.S.—City of Council Bluffs v. 
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Omaha & C B. St. Ry. Co.. C-CA. 
Iowa, 9 F.2d 246. 

98.. U.S.—Banton v. Belt Line Ry. 
Corporation, N.Y.. 45 S.Ct. 534. 268 

U. S. 413. 69 L.Ed 1020. 

99. U.S—^Banton v. Belt Line Ry 
Corporation, supra 

L Minn.—State v. Chicago, etc., R. 
Co, 153 NW. 320. 130 Mmn. 144, 
LRA1916B 764. 

2. U.S—^Augusta-Aiken Ry & Elec¬ 
tric Corporation v. Railroad Com¬ 
mission of South Carolina, C.CJL 
S.C-. 281 F. 977. 

3. U.S —City of Paducah v. Paducah 
Ry. Co., Ky., 43 S.Ct. 335. 261 U.S. 
267. 67 LEd. 647. 

-t U.S-—^East SI. Louis & S Ry. Co. 

V. Brundage, D.ClU., 10 P.2d 830. 
5. U.S.—Chicago Rys. Co. v. Illinois 

Commerce Commission, D.dlL. 
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suffer irreparable injury by adhering thereto, and 
where the injunction can be so guarded that no 
material injury will result in the case that the 
attacked rate is ultimately found valid,® as by a 
provision requiring the carrier to post an indem¬ 
nifying bond,^ or to issue redeemable claim checks 
to its passengers.® It has been held, on the other 
hand, that a preliminary injunction will be denied 
where the circumstances do not indicate that the 
carrier will suffer irreparable injury by compli¬ 
ance, until the final hearing, with the statute or 
regulation being attacked,® notwithstanding that 
there is serious doubt of its constitutionahty,^® 
and that it is not sufiScient reason for the grant¬ 
ing of such an injunction that the earner fur¬ 
nish a bond to return the excess fare in the event 
that the existing rate is found to be nonconfisca¬ 
tory, since it is not practical to protect fully the 
nghts of the public in such a manner.^i A pre¬ 
liminary injunction suspending the enforcement of 
a state statute fixing railroad rates has also been 


refused where the statute in question had been 
in force for a number of years and it appeared 
that the case could be heard on its merits within 
a very short time.^® 

(c) Jurisdiction 

A federal court may have jurisdiction to enjoin the 
enforcement of a confiscatory rate fixed by state statute 
or commission, regardless of the carrier’s failure to fol¬ 
low the statutory procedure of reviewing the commis¬ 
sion’s orders in the state courts, but, ordinarily, where 
the statute provides for review, it must be followed and 
relief by way of a direct suit for an injunction cannot 
be obtained in the state courts. 

A federal court may have jurisdiction to deter¬ 
mine whether a rate prescribed by a state statute 
or a commission acting thereunder is reasonable 
or confiscatory, and it may enjom the enforcement 
of such rate if it finds it to be confiscatory.^® Such 
jurisdiction may be exercised notwithstanding that 
the state statute provides for review of commis¬ 
sion orders by the state courts, and no such prior 
determination has been had.^^ Ordinarily, how- 


277 F. 970—^Joplm & P. Ry. Co v. 
Public Service Commission of Mis¬ 
souri D C Mo , 267 F 5S4. 

Showing lielcL to authorize injuuc- 
tiou 

(1) An uncontradicted showing" 
that an interurban railway was los¬ 
ing money, although it was charg¬ 
ing a higher rate in its interstate 
traffic and traffic m another state 
than was permitted by a state public 
service commission’s order, is suf¬ 
ficient, in the absence of a. satis¬ 
factory explanation why the busi¬ 
ness within that state should be 
more profitable than the other busi¬ 
ness, to authorize a temporary in¬ 
junction against the enforcement of 
the order prescribing the rate—^Jop¬ 
lin & P. Ry. Co. V. Public Service 
CoTninission of Missouri, D.C Mo, 
267 F. 584. 

(2) An order granting a preiiTmua- 
ry injunction restraining a city from 
interference with the control, op¬ 
eration, or Tnanagement of a street 
railway system by the company or 
with its collection of fares in ac¬ 
cordance with a schedule adopted, | 
but expressly recogrni^ing the nghl i 
of the city to act through appro 
priate legislation, was justified by 
threatened executive interference — 
City of Toledo v. Toledo Rys & 
Ldght Co, Ohio, 259 F. 450, 170 C.C. 
A. 426. 

Confiictiiig r-ffidavits 
Where, on a motion for an m- 
junction pendente lite to restrain the 
enforcing of a city ordinance pre¬ 
scribing rates of fare to be charged 
by hackmen. the affidavits present 
a sharp conflict of fact as to wheth¬ 
er could be operated at a prof¬ 


it at such rates, this fact will not 
be determined on affidavits on a pre¬ 
liminary hearing in advance of the 
trial —^Yellow Taxicab Co. v. Gay- 
nor. 143 NT.S 279. 82 Misc 94. af¬ 
firmed 144 NY.S. 299, 159 j^pp.Div. 
893. 

6u N.Y—Willis V City of Roches¬ 
ter. 157 NT.YS. 815, 93 Misc. 239. 
affirmed 159 K.T.S. 1150, 173 App. 
Div. 957. 

7- U.S —City of Council BlufEs v. 
Omabi* & C. B St. Ry. Co., C.C.A. 
Iowa, 9 F.2d 246 

8, N.Y.—Willis V- City of Roches¬ 
ter. 157 NY.S. 815, 93 Misc 239, 
affirmed 159 N.Y.S. 1150, 173 App. 
Div. 957. 

9- U S.—Meridian Light & Ry. Co. 
V. City of Meridian, D.C Miss., 265 
F. 765. 

10 C.J. p 677 note 50. 

No danger of injury ^own 

In a suit to enjom the enforce¬ 
ment of a five cent street railroad 
fare as provided by the franchise, 
where it appeared that the franchise 
imposed no penalty for charging a 
higher fare, and that the city had 
attempted to pass no ordinance im¬ 
posing such penalty, nor had taken 
any other action to enforce the pro¬ 
vision, no danger of irreparable in¬ 
jury to the comjiany was shown.— 
Meridian Light & Ry. Co v. City of 
Meridian, D C Miss., 265 F. 765. 

lO. U.S —Ahem v. Newtown & B. 
St. R Co, CCMass., 105 F. 702 

11- U.S.—International Ry. Co. v. 
Prendergast, DC.N.T., 52 F.2d 293. 

12. U S.—Ann Arbor R. Co. v. Fel- j 
lows, D.C.Mich, 236 F. 387, appeal' 
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dismissed Ann Arbor R Co. v 
Glasgow, 39 S Ct 5, 248 US 588, 
63 L.Bd 434. 

13. U S.—^Banton v. Belt Line Ry 
Corporation, N.Y, 45 S.Ct. 534, 268 
US 413, 69 L.Eld 1020—Interna¬ 
tional Ry Co. V Prendergast, D 
CNT., 29 P.2d 296—Los Angeles 
Ry. Corporation v Railroad Com¬ 
mission of California, D C Cal, 29 
F 2d 140, affirmed Railroad Com¬ 
mission of California v. Los An¬ 
geles Ry Corporation, 50 S Ct. 71, 
280 US 145, 74 LEd 234—^Duluth 
St Ry. Co V Railroad and Ware¬ 
house Commission of Mmnesota, 
DC Minn., 4 F.2d 543, affirmed 
Railroad and Warehouse Commis¬ 
sion of MiTiuesota v. Duluth Street 
Ry. Co, 47 set. 489, 273 US. 625, 
71 LEd 807—Chicago Rys Co. v. 
Illinois Commerce Commission, D 
CIU, 277 F. 970—Public Service 
Ry. Co V Board of Public Utility 
Commissioners, DCN.J, 276 F. 
979, appeal dismissed Board of 
Public Utility Com’rs for State of 
New Jersey v Public Service Ry 
Co., 45 set 9, 266 U.S. 636, 69 L 
Ed. 481. 

10 C.J. p 675 note 36 
Federal court will be bound by da. 
dsion of state court as to whether 
or not the rate prescribed applies to 
given individuals or given localities. 
—^Portland, etc, R Co v Oregon R 
CoTOTnn, Or., 33 S.Ct 820, 229 US. 
397. 57 L.Ed 1248—^10 C.J. p 676 note 
37. 

14. U.S.—Railroad and Warehouse 
CoTTimission of MiTinesota v. Du¬ 
luth St Ry. Co., MiTin, 47 S Ct 
489. 273 U.S. 625. 71 L.Ed. 807, af¬ 
firming, D.C., Duluth St Ry. Co. v. 
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ever, the established method for review of orders 
of the commission, such as by appeal to specified 
state courts, must be followed, and a party cannot 
disregard this procedure and directly bring suit 
in a state court to enjoin enforcement of the com¬ 
mission order,i5 if commission had jurisdiction 
of the matter in question.!® Accordingly, where 
the statute furnishes a direct and adequate remedy 
by appeal, a commission order increasing fares 
above those fixed in a municipal ordinance cannot 
be attacked by a municipality's suit in the state 
court to enjoin its enforcement,!^ or by a collateral 
proceeding by information in chancery brought 
by the state's attorney.!® 

Since, under some statutes, when complaint is 


made of a rate fixed in a carrier's tariff schedule, 
relief must be sought through the commission in 
the first instance, a court has no jurisdiction to 
entertain a suit to enjoin a carrier from enforcing 
a rule contained m its filed schedules, as in viola¬ 
tion of a statute.!® 

(2) To Enforce Compliance with Rates 

Injunction may issue, in a proper case, to enforce 
compliance by the carrier with rates established by law 
or by municipal or private contract, and to prevent it 
from collecting an excessive or unauthorized fare, 

A court may, in a proper case, issue an injunc¬ 
tion to enforce compliance by the carrier with 
rates fixed by statute,®® ordinance,®! or contract 
between a municipality and a railroad.-® So, an 


Railroad and Warehouse Commis¬ 
sion of Minnesota, 4 F-2d 543—- 
International Ry. Co. v. Prender- 
gast, D.CN.T., 52 F2d 293—^Inter¬ 
national Ry. Co V. Prendergast, 
D.CN.T, 29 F.2d 296—^Los An¬ 
geles Ry. Corporation v. Railroad 
Commission of Califorma, DC Cal, 
29 F 2d 140. affirmed Railroad 
Commission of California v. Los 
Angeles Ry. Corporation, 50 S Ct. 
71, 280 U S. 145. 74 LEd. 234 
Gompletioii. of legislative process 
An order of the railroad and ware¬ 
house commission fixing street rail¬ 
way faxes ends the legislative func¬ 
tion of rate making, and the judicial 
hearing provided by state statute is 
not a continuation of the legislative 
rate-making process, the completion 
of which IS prerequisite to the ob¬ 
taining of relief in the federal 
courts—Duluth St. Ry. Co. v. Rail¬ 
road and Warehouse Commission of 
Minnesota, D.C-Minn., 4 F 2d 543, 
affirmed Railroad and Warehouse 
Commission of Miimesota v. Duluth 
Street Ry Co, 47 S-Ct. 489, 273 U.S. 
625. 71 L.Ed. 807. 

ElectioiL to come under statute 

Street railway's election to com¬ 
ply with and come under terms of 
statute, providmg among other thmgs 
for an appeal to the state district 
court from orders of the commis¬ 
sion, was not a contract, requiring 
such an appeal before bringing suit! 
in the federal courts to enjoin en-j 
forcement of order.—^Railroad and 
Warehouse Commission of Mmnesota 
V. Duluth St. Ry Co., Minn.. 47 S.Ct. 
489. 273 US. 625, 71 LEd. 807. af- 
firmmg. D.C., Duluth St Ry. Co. v 
Railroad and Warehouse Commission 
of Minnesota, 4 F.2d 543 

Impairment of <dty*s right of appeal 
Street railway was not required to 
appeal to the state court as provided 
by statute, before suing in the fed¬ 
eral court to enjom enforcement of 
order, on the theory that such a suit 
would otherwise cut off the city’s! 


right of appeal under the statute.— 
Railroad & Warehouse Commission 
of Minnesota v. Duluth St. Ry. Co, 
Minn. 47 S.Ct. 489. 273 U.S 625. 71 
L-Ed. 807, affirming. D.C, Duluth St. 
Ry. Co V. Railroad & Warehouse 
Commission of Minnesota. 4 F.2d 
543. 

15. Colo.—Denver & S. P. Ry Co. 
V. City of Englewood, 161 P. 151, 
62 Colo. 229. 4 A.L.R. 956. 

Ill—Hoyne v. Chicago & O. P. Ele¬ 
vated R. Co., 128 N.E. 587. 294 Ill. 
413. 

Okl.—Swain v. Oklahoma Ry. Co., 32 
P.2d 51. 168 OkL 133. 

16. N.Y.—City of New York v. 
Richmond Light & R. Co., 183 N. 
YS. 922. 

36eview by certiorari 

If a determination of the public 
service commission concerning tbe 
rates to be charged by city railway 
is not satisfactory to tbe city, the 
city must apply to the commission 
for a rehearmg, and if the deter¬ 
mination of the commission is not 
satisfactory, it may be reviewed by 
the court in a certiorari proceed¬ 
ing, and the city cannot, without 
following such procedure, come into 
a court of equity for correction and 
review of a determination of the 
coTnnnission, if the commission had 
jurisdiction to make an order in the 
matter—City of New York v. Rich¬ 
mond Light & R. Co.. 183 N Y.S 922. 

17- Colo.—^Denver & S. P. Ry. Co. 
V. City of Englewood, 161 P. 151, 
62 Colo. 229, 4 ALR. 956. 

N Y.—City of New York v. Rich¬ 
mond Light & R. Co, 183 N.Y.S. 
922. 

Okl.—Swam v Oklahoma Ry Co., 32 
P.2d 51. 168 OkL 133 

18. Ill—^Hoyne v. Chicago & O. P. 
Elevated R. Co., 128 N.E. 587, 294 
IlL 413. 

la. Mich.—^Detroit United Ry. v. 
Oakland Circmt Judge, 183 N.W. 
938, 215 Mich. 275. 
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2U. N.Y.—^Transit Commission v. 
Long Island R. Co, 3 NE.2d 622, 
272 N.Y 27. affirming 288 NY.S. 
938. 248 App.Div. 749. 

Proceedings to enforce rates gener¬ 
ally see supra § 304. 

Sate chazged by suhsi^inTy coipoza- 
tion 

(1) Supreme court had jurisdic¬ 
tion in summary proceeding to grant 
temporary injunction m transit com¬ 
mission’s proceeding against railroad 
under statute providing that sub¬ 
sidiary domestic railroad corporation 
shall not charge rate within city of 
specified population exceeding rate 
charged by parent foreigm corpora¬ 
tion for similar service to adjacent 
state —^Transit Commission v. Long 
Island R. Co. 3 N B.2d 623^ 272 N.Y. 
27, affirming 288 N.Y.S. 938, 248 App. 
Div 749. 

(2) The presumption of constitu¬ 
tionality of the statute was suffi¬ 
ciently supported to enable the court 
to enforce it against the earner, by 
j injunction —^Transit Commission v. 

Long Island R. Co.. 3 N.E.2d 622. 
272 NY. 27. affirniinc: 288 N.Y.S 938, 
248 AppDiv. 749 

21. La.—City of Lake Charles v. 
Lake Charles Ry, Light & Water¬ 
works Co., 80 So. 260, 144 La 217. 

Mu-nidpal coxpozatioiL may sue for 
injunction against violation of an 
ordinance limiting street car fares. 
—City of Lake Charles v. Lake 
Charles Ry., Light & Waterworks 
Co. 80 So. 260, 144 La 217. 

22. NY.—City of New York v. In¬ 
terborough Rapid Transit Co., 240 
NY.S 316, 136 Misa 569. affirmed 
249 N.Y.S. 243, 232 App.Div. 233, 
affirmed 177 N.E. 295, 257 N.Y. 20. 

Grounds for injunctioiL 

Threatened violation of provi¬ 
sions regulating fSre in contract 
leasing transit system was sufficient 
ground for injunction—City of New 
York V. Interborough Rapid Transit 
240 N.Y.S. 316. 136 Misc. 569, af- 
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injunction may issue to restrain a railroad or a 
street railroad company from collecting" an exces¬ 
sive or unauthorized rate of fare.23 It has also 
been held that injunction is a proper remedy to 
enforce the performance of a contract between a 
earner and a private party limiting the rate of 
fare to be charged between specified points, in a 
suit by such private party to prevent an attempted 
increase in the rate.-"* 

It has been said that where the carrier has 
charged a rate in excess of that fixed in its filed 
schedule, resort may be had to a court for relief, 
in the first instance, without application to the com¬ 
mission but it has also been held an increase 
of fare by a carrier above the rate specified in a 
contract with a municipality vrill not be restrained 
by a court at the suit of the municipality where 
the reasonableness of the increase, notwithstand¬ 
ing the contract, is a matter for prior determina¬ 
tion by the public service commission.26 

An application to restrain a railroad from vio¬ 
lating a maximum rate statute will be denied where 
it is shown that the carrier has obeyed such stat¬ 
ute for a long term of years and intends to con¬ 
tinue to do so.27 

c. Eeview of CoTntnicsion Orders by Appeal or 
Action to Set Aside 

Under statutes so providing, commission orders with 


respect to rates may be reviewed by the cojrts by an 
appeal thereto or by an action to set aside the order; 
but on such review, the commission order will not be 
disturbed unless clearly shown to be unreasonable and 
unsupported by the evidence, and the court, under its ap¬ 
pellate jurisdiction, cannot amend or correct the order or 
substitute another one therefor. 

Where the statute so provides, proceedings may 
be brought in the state courts to set aside an or¬ 
der of the commission regulating and fixing rates.28 
In such a proceeding, the commission order can¬ 
not be disturbed unless it is established by clear 
and satisfactory evidence that the order is unrea¬ 
sonable or otherwise unlawful,^^ and where the 
statute so provides, the burden is on complainant 
to show that the order sought to be set aside is 
unlawful or unreasonable.^® Where the commis¬ 
sion, after fixing street railroad fares, thereafter 
rescinded the same in a new proceeding on the 
ground that the rate was then unreasonable, the 
court, cannot, in a proceeding attacking the first 
rate first fixed, treat the rescission by the com¬ 
mission as having voided the rate ab initio.®^ A 
city is not entitled to be heard as a party to a 
proceeding instituted by a street railway company 
to review and annul orders of the commission re¬ 
specting street car fares.^^ 

Appeal from order of commission; certiorari. 
In some states, under statutes providing for such 
review, orders of the commission are appealable to 
specified state courts.^3 Also, a writ of certiorari 


firmed 249 N.Y S. 243. 232 App.Div, 
233, afilrmed 177 N.E. 295, 257 N.Y. 

20. I 

23: Mmn.—Anderson v. St. Paul j 
City Ry. Co.. 183 N.W, 2S6. 152 
Minn. 213. 

10 C.J. p 678 note 67. 

Who may htransT action 

<1) While It is probably true that 
private users of transportation facil¬ 
ities furnished by a street railway 
company cannot maintain an action 
to fix the rate of fare, or to deter¬ 
mine the reasonableness of the rate 
char^red. yet, if the street railway 
company is exacting- a higher rate 
than IS permitted by existing law, 
such users may maintain an action 
to restrain the company from en¬ 
forcing more than the lawful rate.— 
Anderson v. St. Paul City Ry. Co., 
138 N.W. 286, 152 Minn. 213. 

(2) It has been held, however, 
that owners of property abutting on 
the road, who have no contract with 
the company as to the rate of fare, 
are not proper parties plaintiff to a 
hill by the township authorities to 
restrain the company from collecting 
a greater rate of fare than that stip¬ 
ulated in a contract with the town¬ 
ship, since such owners have no in¬ 
terest different from that of the gen¬ 
eral public.—Millcreek Tp. v. Rrie 


Rapid Transit St. R. Co., 58 A. 613, 
209 Pa. 300. 

S4. Ohio —^Humphrey Co. v. Cleve¬ 
land Ry Co., 9 Ohio NP..NS.. 609. 

25w Mich.—Detroit United Ry v. 
Oakland Ciremt Judge, 183 N.W. 
938, 215 Mich. 275. 

26L Pa.—St. Clair Borough v. Tama- 
Qua & Pottsville Electric Ry. Co., 
103 A. 287. 259 Pa. 462, 5 AL.R. 20 
—^Borough of Wilkinsburg v. Con¬ 
solidated Traction Co., 72 Pa. 
Super. 437—McKeesport v. Pitts¬ 
burgh Rys. Co., 72 Pa.Super. 435 

27- Neb—State v. Chicago, R. I. & 
P, R. Co., 159 N.W. 410, 100 Neb. 
268. 

28. Wis.—City of Milwaukee v. 
Railroad Commission, 240 N.W 
165. 206 Wis. SSO—Smith v. Rail¬ 
road Commission of Wisconsin, 
173 NW. 312, 169 Wis 547-—Mil¬ 
waukee Electric Ry. & Light Co, 
V. Railroad Commission of Wis¬ 
consin, 172 NW. 746. 169 Wis. 421. 
10 C.J. p 676 note 39 
Ad'miscilnlity of evidence 

Evidence that a rate established 
by the public service commission is 
not compensatory is admissible in 
proceedings to review a commis¬ 
sion’s order with respect to sale of 
imleage books, attacked as effecting 
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an unlawful discrimination, since a 
rate not compensatory cannot be en¬ 
forced—Boston, etc., R. Co. v. State, 
93 A 306, 77 N.BL 437. 

29- Wis.—City of Milwaukee v. Rail¬ 
road Commission, 240 N.W. 165, 
206 Wis. 339—Smith v. Railroad 
Commi«5«!ion of Wisconsin, 173 N. 
W. 312, 169 Wis. 547. 

A statutory provision giving pnma 
facie effect to determmation of com¬ 
missioners, applies to the deterTnina- 
tion of facts on evidence as to im- 
reasonable rates, but does not <M»iin- 
tervail the well settled rule that In 
proceedings m error the presumption 
is that the court below applied the 
law correctly.—State R Cornmn v. 
Hocking Valley R. Co., 91 N.E. 865, 
82 Ohio St. 25, 33—^10 C.J. p 676 note 
39 [cj 

33- Wis—^Blilwaukee Electric Ry. & 
Light Co. V. Railroad Commission 
of Wisconsin, 172 N.W. 746, 169 
Wis 421. 

31- Wis—^Milwaukee Electric Ry. & 
Light Co. V. Railroad Commission 
of Wisconsin, supra. 

38. Mass —Donham v. Public Serv¬ 
ice Coiifinn5?<5ion, 122 N.E. 397, 232 
Mass. 309. 

33. Minn—City of St. Paul v. Rail¬ 
road and War^ouse Commission, 
203 N.W. 972. 163 Minn. 274. 
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to review the commission’s determination may be 
had in some jurisdictions.®^ Although an appeal 
from an order fixing rates brings before the court 
the question of valuation of the railroad's prop¬ 
erty, a finding of the commission as to value, with¬ 
out the fixing of any rate, is not appealable.®^ 

In some jurisdictions, the court is limited on ap¬ 
peal to an affirmance or reversal of the order and 
it may not amend or correct the order of the com¬ 
mission, or substitute another order therefor.®® 
Further, the findings of the commission should not 


be disturbed on review unless they bear evidence 
of having been reached arbitrarily and without a 
full consideration of the controlling facts but 
the courts may review the questions submitted in so 
far as requiring the application of legal prin¬ 
ciples.®® 

On a review by certiorari, the court may not 
disturb the order, if it is fair and reasonable with¬ 
in the grant of power constitutionally conferred by 
the legislature, and sufficiently supported by the 
evidence before the commission.®® 


Fa.—^St- Clair Borough v. Tamaqua 
& Pottsvilla Electric Ry. Co, 103 
A. 287, 259 Pa. 462. 5 A.L.R. 20. 

10 CJ. p 676 note 39. 

XTotice of appeal 

(1) A notice of appeal by citizens 
and taxpayers from an order of the 
board of public utility commission¬ 
ers for a city, statingr that such or¬ 
der was made on a griven date and 
granted to a traction company “the 
right to charge a seven-cent fare per 
passenger riding on cars of such 
company.” is sufficient under a stat¬ 
utory provision requiring the notice 
of appeal to set forth the order ap¬ 
pealed from.—^Rohertson v. Wilming¬ 
ton & P. Traction Co., DeLSuper, 
104 A. 839. 7 Boyce. 155. 

(2) That a petition by citizens and 
taxpayers for the stay of the order 
was also signed by others than the 
parties signing the notice of appeal, 
does not invalidate the notice.—^Rob¬ 
ertson V. Wilmmgrton & P. Traction 
Co., supra. 

3ft. N.Y.—Yonksrs R. Co, v. Malt- 
bie, 296 N.YS 411, 251 AppDiv. 
204—City of New York v. Rich¬ 
mond Light & R, Co., 183 N.Y.S. 
922. 

PenAwncy of action for injunction 
Certiorari by transit company to 
review certain proceedings of transit 
commission denymg a fare increase 
was held, however, to be improper 
where an action by the city was 
pending to enjoin the company from 
charging more than contract fare 
and various restraining orders pre¬ 
vented the commission from exercis¬ 
ing jurisdiction.—City of New York 
V. Interborough Rapid Transit Co, 
249 NY.S. 243. 232 App.Div. 233, af¬ 
firming 240 N.Y S. 316. 136 Misc. 569, | 
and affirmed 177 N.EL 295, 257 N.Y. 

20.’ I 

AUegatioiis of petitioa defective 
(1) In a petition for certiorari by 
a city to review an order of the pub¬ 
lic service commission, authorizing 
the receiver of a railway company 
to charge two cents for transfers on 
its lines to a certain date, and an 
order denying city's application for 
a reversal or modification of the or¬ 
der, allegations that orders ’*were 


made without adequate or competent 
proof" and that “the receiver 
. . failed to submit proper com¬ 

petent or adequate proofs that the 
proposed increased rate was 3 ust or 
reasonable,” were mere conclusions 
—City of New Ycrk v. Nixon, 183 
N.Y.S. 6, 111 Misc. 224. 

(2) Allegations in the petition of 
the commission’s violation of certain 
provisions of the public service com¬ 
missions law, without allegations of 
fact shovring wherein such provi¬ 
sions were violated, are conclusions 
of law not meriting further consid¬ 
eration.—City of New York v. Nixon, 
supra. 

35. Mmn.—City of St. Paul v Rail¬ 
road and Warehouse Commission. 
203 NW. 972. 163 Minn. 274, 

U S—Wilmington City R. Co. v. 
Taylor, I>C.DeL, 198 P. 159. 

10 C.J. p 677 note 46. 

37- Wash.—Puget Sound Electric R. 
Co. v. State R. Commn., 117 P. 739, 
65 Wash. 75. Ann.Cas.l913B 763. 

10 C.J. p 677 note 47. 

Beteiwii*sitioiL held not axhitxazy 
In a proceeding before the hoard 
of public utilities commissioners for 
permission to charge a higher rail¬ 
way fare, the evidence was held not 
to support a claim that the board 
acted arbitrarily in finding and de¬ 
termining the proposed ten-cent fare 
per zone would be unjust and unrea¬ 
sonable—New Jersey Central Trac¬ 
tion Co. V. Board of Public CJtility 
Com’rs, 113 A. 692. 96 NJ.Law 90 

Poxecast of probable futnze values 
Record in street car fare pro¬ 
ceeding did not show that public 
service commission failed to make 
proper forecast of probable future 
values as required.—State ex rel. and 
to Use of City of St. LiOuis v Pub¬ 
lic Service Commission, 34 S.W 2d 
507. 326 Mo. 751. 

Allowance fox going value 

City conceding propriety of allow¬ 
ing something for going value in 
street car fare proceeding and pre¬ 
senting no evidence as to such val¬ 
ue could not complain because pub¬ 
lic service commission finally al¬ 
lowed less than evidence presented 
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by the railroad ■warranted.—State ex 
rel and to Use of City of St. Lcuis 

V. Public Service Commission, 34 S. 

W. 2d 507, 326 Mo. 751. 

Allowance for promo&on costs 

City conceding propriety of public 
service commission’s allowing two 
million dollars for promotion and 
consolidation m original cost esti¬ 
mate in street car fare proceeding 
could not contend on an appeal from 
such proceeding that no allowance 
therefor should be made.—State ex 
rel. and to Use of City of St. Louis 

V. Public Service Commission, 34 S. 

W. 2d 507. 326 Mo. 751. 

38. Wash.—^Puget Sound Electric R. 
Co. V. State R. Commn., 117 P. 739, 
65 Wash. 75, Ann.Cas.l913B 763. 

39. N.Y.—^Yonkers R. Co. v. Malt- 
bie. 296 N.Y.S. 411, 251 App.I>iv. 
204. 

Snxdeii of proof is on street rail¬ 
road company applying for certiorari 
to review public service commis¬ 
sion’s determination dmiying its ap¬ 
plication for permission to increase 
its passengers fares, even in absence 
of statute imposing such burden, 
company being moving party having 
affirmative of issue —^Yonkers R Co. 
V Maltbie. 296 N.Y.S. 411, 251 App. 
Div 204. 

Setervn^natioxLS not ■feo be disturbed 
because supported by evidence 

(1) Determination as to -value of 
street railroad company’s property 
for rate-making purposes, on rehear¬ 
ing, after judicial annulment of its 
previous determination fixing higher 
valuation—^Yonkers R. Co. v. Malt¬ 
bie. 296 N.Y.S. 411, 251 App Div. 204. 

(2) Whether witnesses were quali¬ 
fied to testify as experts on matters 
involved m valuation of street rail¬ 
way properties.—^Yonkers R. Co. v. 
Maltbie, supra. 

(3) The commis<5ion’s finding that 
annual depreciation of street rail¬ 
road company's property should be 
ascertained by dividing value there¬ 
of by number of years of its remain¬ 
ing service life.—^Yonkers R. Co. v- 
Maltbie, supra. 

(4) The commission’s finding as to 
further depreciation of item in -val- 
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An appeal by a municipality from an order grant¬ 
ing a street railway an mcreased fare presents to 
the court not only the contention that the increase 
is unauthorized because in excess of the rate fixed 
in the franchise contract, but also the contention 
.that the increased fare is unreasonable.^® A propo¬ 
sition that the commission in fixing street car fares 
ignored the relation of value to earnings cannot 
be considered on appeal from the commission order 
by a municipality, where it was not raised before 
the commission either in the original proceeding 
or on the application for rehearing.^^ 

A municipality may be a proper party to appeal 
from an order of the commission granting a street 
railway an increase in fares above the rate fixed 
in a franchise contract.^2 ^ ^ty in such a posi¬ 
tion may also be permitted to intervene as a party 
in a certiorari proceeding by the carrier to review 
the determination of the commission prohibiting 
an increase of fare.**® 

Pending final disposition of its writ of certiorari 
to review a commission order with respect to fares, 
a carrier cannot secure a judicial order suspend¬ 
ing and staying the enforcement of the commission 
order, where the granting of such a stay is not 
authorized by law.^* Municipalities appealing from 


a commission order are entitled to notice of hear¬ 
ing on a petition by the carrier to a judge not 
to have the appeal operate as a stay of the or¬ 
der, which would otherwise be the effect of such 
an appeal under a statutory provision to that effect, 
but a failure to g^ve such notice does not render 
a judge’s order granting the petition of the ear¬ 
ner void, where such judge has jurisdiction to 
grant the petition, and it must be treated as valid 

until set aside.^5 

A court decision annulling the commission's de¬ 
termination denymg an application for an increase 
of rates, because made without supporting evidence, 
does not preclude the commission from reopening 
the proceeding and receiving further evidence to 
justify its determination.^® 

§ 585- Actions for Fares or Charges 

A carrier receiving less than its published rate for a 
ticket may recover the deficiency from the passenger. 

Under some statutes, where a carrier receives 
for a ticket an amount less than the published rate, 
it may recover from the passenger using the ticket 
the difference between the amount paid and the 
amount which should have been collected,^^ ir¬ 
respective of the liability of the purchaser of the 
ticket-^® Where a carrier refunds fares under 


nation of its property for engineer- 
ingr and superintendence.—Yonkers 
XL Co. V. Maltbie, supra. 

<5) Commission’s finding that re¬ 
turn of over six per cent on its val¬ 
uation of street railroad company’s 
property for rate-making purposes 
was ample- in absence of evidence of 
facts relative to usual return on in¬ 
vestments or what would be reason¬ 
able rate of return.—Yonkers R Co. 
V. ^altbie, supra. 

not supported by Inveu- 

toxy 

That an appraisal of company’s 
properties, offered m evidence by the 
company in a proceeding before the 
commisision, did not include the in¬ 
ventories on which it was based, did 
not make it impossible for the court 
to find that there was competent 
proof of all the facts necessary to be 
proved, to authorize the making- of 
the determination.—City of New 
York V. Nixon, 183 N.Y.S. 6, 111 
Misc. 224. 

40. N.C.—In re Petition for In¬ 
crease of Street Car Fares in City 
of Charlotte, 101 S.E. 619. 179 N.C 
151. 

41- Mo—State ex rel. and to Use of 
City of St. liOuis V. Public Service 
Commission, 34 S W.2d 507, 326 
Mo. 751. 

40. IlL-—Chicago Rys. Co. v. City of 


Chicago, 126 NB. 585, 292 Ill, 190, 
error dismissed City of Chicago 
V. Chicago Rys. Co., 42 S Ct. 95, 
257 U.S 617, 66 UBd. 399. 

N.C.—^In re Petition for Increase of 
Street Car Fares m City of Char¬ 
lotte, 101 S.E. 619, 179 N.C 151. 

4a. N.Y.—Ury Bock, E. B & B. R. 
Co. V. Fullen, 239 NY.S. 501. 228 
AppBiv. 354, affirmed In re Bry 
Bock, E. B. & B. R. Co., 172 N.E 
516, 254 N.Y. 305 

44. N Y —People ex rel Brooklyn 
Cily R. Co. V. Public Service Com¬ 
mission of State of New York for 
First Bist., ISl NY.S. 790, 110 
Misc 509. 

Conditioms to gzanting' of stay 
A statutory provision with respect 
to the conditions on which a stay of 
a commission order may be granted, 
does not authorize a motion for a 
stay by a railroad company, pend¬ 
ing the final disposition of its wnt 
of certJoran allowed on an order of 
the public service commission, it be¬ 
ing apparently mtended only to pre¬ 
vent issuance of an ex parte stay 
and not to modify the general statu¬ 
tory rule that injunctive relief may 
only be granted in an action and not 
on a motion of this sort.—^People ex 
rel. Brooklyn City R. Co. v Public 
Service Commission of State of New 
York for First Bist., 181 NYS. 790. 
110 Misc. 509. 


4S- R.I.—^Public Utilities Comnus- 
sion V. Rhode Island Co., 107 A. 
871. 42 R.I. 379. 

46. N.Y.—^Yonkers R. Co. v. Maltbie, 
296 N.Y.S. 411, 251 App Biv 204 

47- IlL—Chicago & A. R. Co. v. 

Bates, 223 IlLApp. 325. 

Pa—Pennsylvania R. Co. v. Osborn, 
161 A- 756, 106 Pa.Super. 45. 

10 C J. p 684 note 68 
Snsbaad and fathmr 

A man traveling with his wife and 
daughter is responsible for under¬ 
charges on the tickets of both.— 
Pennsylvania R Co. v. Osborn, 161 
A. 756, 106 Pa.Super. 45. 

Special train. 

Acceptance by agent of fifty dol¬ 
lars in full settlement of tariff due 
for special train does not preclude 
railway company from suing for 
amount due according to its pub¬ 
lished tariff sheets, approved by in¬ 
terstate commerce commission.— 
Bush V. Cole, 194 S.W. 24, 128 Ark. 
411. 

4fib Pa.—^Pennsylvania R Co. v. Os- 
horn, 161 A 756, 106 Pa.Super. 45. 

Pur«i'jvsr comparativdy 
tant 

“Beyond seeing that the law 
against the unlawful sale of railroad 
tickets is observed ... it is 
comparatively UTiimportant who pur¬ 
chases railroad tickets. This is con- 
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protest on the unauthorized order of a government 
ofl&cer, it cannot in any event recover the sum 
refunded in the court of claims.^® 

§ 586. Recovery Back of Excessive or Unau¬ 
thorized Charges 

Overcharges in passenger fares may be recovered 
with interest, and, if the overcharge was willfully exact¬ 
ed, punitive damages may also be recovered. 

If the agents of the carrier exact a larger 
amount by way of fare than the carrier is en¬ 
titled to, the passenger may recover back the ex¬ 
cess charge, with interest.®® Where the overcharge 
is willful or wanton, exemplary damages may he 
recovered,®^ regardless of whether the overcharge 
is accompanied by some other breach of duty which, 
in itself, is sufficient to justify exemplary dam- 

ages.®2 

A passenger on a street railroad cannot recover 
back a fare on the ground that the distance 
traversed was not sufficient for the amount paid, 
nor for the refusal to issue a transfer from one 
hne to another to enable him to reach his des¬ 
tination, either on an implied contract or on any 
common-law right and a passenger who vol¬ 
untarily pays an overcharge before the begiiming 
of a long journey cfinnot recover for inconveni¬ 
ences resultmg from a lack of sufficient funds while 
traveling.®^ Where a person riding on a drover’s 


pass seeks to recover for return transportation un¬ 
der a contract of shipment, he must comply with 
the terms of the contract.®® 

§ 587. CriTninal Responsibility and Penalties 

for Excessive or Unauthorized 
Charges 

a. Overcharges 

b. Discriminations 

a. Overcharges 

(1) In general 

(2) Who may recover 

(3) Defenses 

(1) In General 

Under some statutes a penalty is Imposed on car¬ 
riers for charging excessive fares, and any agent of the 
company charging an excessive fare is guilty of a mis¬ 
demeanor. Such state statutes have no application to in¬ 
terstate commerce. 

Under some statutes a penalty is imposed on 
carriers for chai^ng fares in excess of those al¬ 
lowed by law,®® the penalty usually including at¬ 
torney’s fees;®^ and under some of these statutes 
any agent of the company charging an excessive 
fare is guilty of a misdemeanor, although the com¬ 
pany itself is not indictable for a violation of the 
act, but is subject to the penalty only.®* 


stantly done by porters and asr^nts 
at hotels, by fnends and relatives 
Whether such purchase will render 
the buyers liable to the railroad 
company, in case of an undercharge, 
is, in this case, not material. The 
passenger who uses the ticket is cer¬ 
tainly liable”—Pennsylvania R. Co. 
V Osborn, 161 A. 756. 106 Pa.Super. 
45. 

U.S —Norfolk Southern R. Co. 
V. U S. 59 CLCL 517. 

SO. Ark.—St. Liouis, I. M & S. Ry. 
Co V. Williams, 199 S.W. 376, 131 
Ark. 442, affirmed 40 S.Ct. 71, 251 
ITS. 63, 64 Ij.Bd. 139. 

10 C J p 678 note 63. 

Person entitled to xide free 

Where a carrier was under a con¬ 
tractual obligation to issue annual 
tickets entitling a certain passenger 
to ride without charge over its en¬ 
tire railway system, the passenger 
could recover fares whi<di he had 
been obliged to pay as a result of 
the issuance of ti<^ets entitling him 
to ride over only a limited portion 
of the system-—Thatcher v. West 
Chester St. Ry. Co., 35 Pa.Sui>er. 615. 

SvIAenc- of ovexchazga 

In action against a earner, to 
recover amount of overcharge of a 


fare and penalty allowed, testimony 
that plamtifC had several times pre¬ 
viously been charged a less fare will 
support a verdict that she had been 
overcharged.—St. Ijouis, I. M. & S. 
Ry. Co V. Williams. 199 SW. 376. 
131 Ark, 442, affirmed 40 S-Ct. 71. 
251 U.S. 63, 64 L.£d 139. 

51. S.C.—Medlm v. Southern Ry 
Co., 141 S.E. 185, 143 S.G. 91, 56 A. 
LR. 767. 

10 C.J. p 678 note 65. 
l^iability for act of conductor 

Where the rate of fare for the 
transportation of passengers was 
fixed by statute, the act of a rail¬ 
way conductor in willfully ovei^ 
charging a passenger was not his 
independent act, but was an act 
within the scope of his agency for 
which the railroad company was lia¬ 
ble.—^Medlm v. Southern Ry. Co, 141 
S.B. 185, 143 S.C. 91, 56 A.I 4 .R. 767 

52. S C.—Medlin v. Southern Ry. 
Co, supra. 

K- Pa.—Pittsburgh R. Co. v. Alex¬ 
ander, 20 PaDist. 413. 

54b N.C.—Parsons v. Norfolk & W. 
Ry. Co., 156 S.E. 137, 200 N.C. 
54. 

55b Idaho.—Campbell v. Oregon 

Short Line R. Co., 275 P. 576. 47 
Idaho 223. 


for return ticket 

Shipper was not entitled to re¬ 
cover return transportation without 
proof of demand for return ticket 
or offer to surrender contract.— 
Campbell v. Oregon Short Line R- 
Co.. 275 P. 576, 47 Idaho 223. 

56. U.S—St. Louis, I M. & S. Ry. 
Co. v. Williams, 40 S-Ct. 71. 251 
U S. 63, 64 L.Bd. 139, affirming 
199 S.W. 376, 131 Ark. 442. 

10 C J. p 678 note 68 . 

Statute held inapplicable 

A statute prescribing a penalty 
for charging rates in excess of those 
prescribed by law does not apply to 
a railroad, where it is not shown 
that the special acts authorizing its 
formation were followed up by an 
actual and due formation of a cor^ 
poration under and pursuant to the 
general railroad act.—Palm v. New 
York. N. H & H. R. Co., 12 N.T. 
S. 554, 58 N.T.Super. 502, 35 N.Y.St- 
457. 

57- Ark.—Dow v. Beidp-lmaTi, S S.W, 
718, 49 Ark. 455. 

58l N-C.—State v. Southern R. Co., 
59 SR. 570, 145 N.a 495, 13 L.R 
A..N.S., 966. 

10 a J. p 678 note 71. 
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Such statutes are essentially penal in nature,^® 
the penalty being given not as a satisfaction for 
the injury received,^® but to compensate the part> 
injured for his expenses in the prosecution and to 
compel the payment of such a sum by the company 
violating the law, as clfectually to stop the prac- 
tice,®i Although, like all other penal statutes, these 
statutes are subject to strict construction,®® the 
words of the statute should not be so narrowed 
as to exclude cases which the words in their or¬ 
dinary and common acceptation would compre¬ 
hend.®® It has been held, in accordance with these 
rules, that such statutes have no application in 
case of an overcharge, made in violation of the 
carrier’s rates and rules, which the carrier is not 
shown to have ratified;®^ but, on the other hand, 
it has been held that the carrier is liable for the 
statutory penalty where the overcharge is made 
designedly and not through inadvertence or mis¬ 
take,®® even though it is made contrary to orders.®® 
A carrier does not render itself liable by exacting 
the full amount of fare authorized by law, al¬ 
though it voluntarily accepted less at the com¬ 
mencement of the transportation.®^ 

Interstate transportation. Where a passenger 
travels from a point within to a point without 
the state, not desiring or offering to break up the 
continuous passage by paying to the last station 
within the state, the transaction is one of inter¬ 
state commerce and the state statute does not ap¬ 


ply;®® but where in such case he desires to break 
up the continuity of his journey and offers, but 
IS refused permission, to pay his fare to the last 
station in the state, intending there to get a ticket 
for the rest of the trip, and a fare is collected 
of him greater than he would have to pay had he 
been permitted so to do, there is a matter of intra¬ 
state commerce involved to which the statute ap¬ 
plies.®® 

Carriers liable. Street surface railroads as well 
as steam railroads are liable under the provisions 
of some statutes imposing penalties for charging 
excessive fares."^® A railroad company which is 
running its trains over a piece of road without 
l^;al authority, and hence is not entitied to exact 
a fare, cannot be held liable for the penalty.^l 

Receivers are not subject to a penalty under a 
statute prohibiting excessive charges by railroad 
corporations.^® 

(2) Who May Recover 

Where the statute so provides, the party aggrieved, 
who IS the person intending to become a passenger, may 
recover the penalty. 

Under some statutes the penally for excessive 
charges may be recovered by the "party ag- 
gneved,”"^® who is the person intending to become 
a passenger,'^^ although his ticket was purchased 
by another for him.^® Where children in charge 
of a parent or another having custody of them are 


PxoliiliitioxL and. penalty in. different 
sections 

This rule applies notwithstanding 
the prohibition to charge m excess 
of the maximum rale and the pen» 
alty for a violation thereof are not 
found in the seme but m different 
sections.—State v. Southern R Co., 
59 SE. 570. 145 N.C. 495, 13 L-RJl, 
NS., 966. 

Doctrine of accessories inapplicable 
N C.—State v- Southern R. Co., 59 S 
El 570, 145 N.a 495, 13 I^R-A., 
N.S., 966. 

59. U.S—St Louis, L M. & S. Ry. 
Co. V. Williams, 40 SCt. 71, 251 U 
S. 63, 64 LuEd 139, affirmingr 199 

S. W. 376, 131 Ark. 442. 

N.T.—^Merksamer v. Garrison, 181 N 

T. S. 197. Ill Misc. 195. 

10 C.J. p 679 note 75. 

GO. Ark.—St. Louis R. Co. v. Gill, 
15 SW. IS, 54 Ark. 101. 11 LRA- 
452. 

N.T.—-Fisher v New York Cent., etc., 
R. Co., 46 N.T. 644. 

61. Ark —St, Louis, etc., R. Co. v 
Fnsby, 129 S W. 291, 95 Ark. 281. 
10 C.J. p 678 note 74. 1 


62- N.T.—^Merksamer v. Garrison, 
181 NT.S. 197. Ill Misc. 195. 

10 C J. p 679 note 75. 

63. Ark.—St. Louis, etc., R. Co. v 
Waldrop. 123 SW. 778, 93 Ark. 42. 

64. W.Va.—Hall v. Norfolk, etc., R. 
Co., 28 S.E. 754. 44 WVa. 36. 67 
Am SR 757, 41 LRA. 669. 

65. Ark—St- Louis, etc., R. Co. v. 
Baker. 175 S.W. 397, 118 Ark. 69 

N.T.—^Petze v. Coney Island, etc., R. 
Co, 111 N.TS. 532, 127 App Div. 
351 

10 C J. p 679 note 78. 

66ta Ark—St. Louis, etc., R. Co. v. 
Ryan, 19 S.W. 839. 56 Ark. 245. 

67- N.T.—King v. Nassau Electric 
R. Co., 112 N.Y.S. 589, 128 App. 
Biv. 130. 

69. Ark—Kansas City Southern R 
Co. V- Brooks, 105 S.W. 93, 84 Aik. 
233. 

Transportation from one state to an¬ 
other as interstate commerce see 
C.J.S. title Commerce § 23. also 12 
C J. p 22 note 48—p 23 note 52. 

69- Ark—K'flTisas City Southern R. 
Co. V. Brooks. 105 S.W. 93, 84 Ark. 
233. 

7<k N.T.—Petze v. Coney Tsi«Tid, 
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etc, R. Co., Ill N.TS. 532, 127 
App I>iv- 351—King v. Syracuse, 
etc, R. Co., 131 N.T.S. 878. 

Sorse cars 

A statute prohibitmg and penalize 
mg railroad companies charging 
more than a stated sum for each 
mile “was not mtended to apply to 
city railroads which are drawn by 
horses, but to those propelled by 
steam.”—Hoyt v. Sixth Ave. R. Co., 
1 Daly, N.T., 528, 529. 

Street railroad held not incdiLded 
NT—^Moneypenny v. Sixth Ave. R, 
Co, 30 N.T Super. 328. 4 AbbPr. 
N S. 357, 35 How.Pr. 452. 

7L NT.—Enton v. Nassau Electric 
R Co., 124 N.T.S. 556. 68 Misc. 
385. 

10 C J. p 679 note 84. 

72- N.T —^Merksamer v. Gamson, 
181 NT.S. 197, 111 Misc. 195, 

73. Ark.—St. Louis Southwestern 
Ry. Co. V. Alverson, 271 S.W. 27, 
168 Ark. 662. 

74. Ark.—St. Louis, etc, R. Co. v. 
Fnsby, 129 S.W. 291, 95 Ark. 281 
—St. Louis, etc., R. Co. v. Free¬ 
man. 128 S.W. 1024, 95 Ark. 218. 

75. Ark—St. Louis, etc., R. Co. v. 
Fnsby, 129 S.W. 291, 95 Ark. 281 
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overcJiarged by a earner, they are ‘“persons ag"- | 
grieved” and entitled to sue for the penalty, al- { 
though the overcharge is not paid by them but by j 
the persons in charge of themJ® 

(3) Defenses 

Mattel's which justify the carrier's action may con¬ 
stitute a defense to an action to recover a penalty for 
excessive charges. 

Matters which take the carrier’s action in charg¬ 
ing the fare out of the operation of the statute 
may be set up as a defense to an action to recov¬ 
er a statutory penalty from a carrier for charging 
excessive fares. Accordmgly, vrhere the penalty 
is sought for collecting a higher fare than that 
permitted by statute, and the carrier had no op¬ 
portunity to resort to another remedy against the 
statutory fare, the fact that the rate fixed is un¬ 
reasonable and confiscatory may constitute a good 
defense but to make this defense available it 
should clearly appear that the statutory rate is 
unreasonable, and the mere fact that the busmess 
and traffic is small and unremuneralive does not 
of itself establish the unreasonableness of the 
rate.^* An injunction restraining a railroad com¬ 
pany from putting a rate in force is a complete 
defense in a prosecution for a violation of the stat¬ 
ute establishing such rate.^® 

On the other hand, it is not a defense to an 
action to recover a penalty for extorting excessive 
fares that the passenger was riding in expectation 
of being overcharged and merely for the purpose 


of becoming entitled to sue for the penalty or 
that the fare was paid by the passenger under a 
champertous agreement with an attorney to induce 
the company to accept the o\ercharge and then 
to recover the pcnalt 3 ’;^^ or that the pa>'ment of 
the overcharge was voluntarily made by the pas¬ 
senger,^- nor is it a good defense that the ex¬ 
cessive fare was in fact not actually paid, where 
the statute authorizes a recovery if the carrier 
should “demand or charge such excessive fare;”®^ 
or that the amount paid in excess of the legal rate 
of fare was repayable on presentation by the pas¬ 
senger of a slip given him on making the pay¬ 
ment or that a greater fare was demanded be¬ 
cause a speed greater than the ordinary speed was 

requested.®^ 

Alistake. No penalty, of course, can be recov¬ 
ered for an overcharge due to inadvertence or mis¬ 
take not amounting to gross negligence, where the 
statute expressly so provides.^® Such a statute is 
intended to applj' only to intentional wrong or reck¬ 
less carelessness by the railroad cempany.^T It 
has been held, under such a statute, that an honest 
mistake of law as well as of faci. will excuse the 
earner the mistake which is to be re¬ 

lieved from must not have been the result of care¬ 
lessness on the part of the carrier in being ad¬ 
vised on the subject of its legal rights.*® 

Under statutes containing no express provision 
exempting the carrier from liability in case of 
mistake, the carrier is subject to a penalty only 
where it intentionally charges an excessive fare,®® 


—St. Liouis, etc., R. Co. v. Free¬ 
man, 128 SW 1024. 95 Ark. 218, 
Oluo.—^Pennsylvania Co v. O’Con¬ 
nell. 95 N.E 773, 84 Oluo St. ^18. 
Ann.Cas.l912C 540. 

10 C.J. p 679 note 86. 

76. Ark.—Chicago, etc., R. Co. v 
Davis, 170 S.W. 245, 114 Ark. 519 

10 C.J. p 679 note 87. 

77. U.S.—St. Louis & S. F Ry. Co. 
V. Stevenson. Ark., 15 S.Ct. 484, 
491, 156 U.S 667. 39 LEd 573— 
St Louis & S. F. Ry. Co. v. Gill,! 
Ark.. 15 S.Ct. 484. 156 U.S. 649. 
39 LEd. 567. 

10 CJ. p 679 note 88 

76, Ark.—Missouri Pac. R. Co. v. I 
Smith, 29 S.W. 752, 60 Ark. 221. 

79- Minn —State v. Chicago, etc, 
Co. 153 NW. 320, 130 Minn. 144. 
L.R.A.1916B 764. 

66, N.Y —^Fisher v. New York 

Cent., etc.. R. Co., 46 N.Y. 644. 

10 C.J. p 679 note 9L 

8L Ark.—Missouri Pac. R. Co. v. 
Smith, 29 S.W. 752, 60 Ark. 22L 


for mlo 

“The ‘champertous’ agreement 
. . . if available for any purpose, 

can only be set up when the agree¬ 
ment is sought to be enforced- The 
right . . - [to sue for a penal¬ 

ty] does not grow out of it, but 
solely out of the fact that the rail¬ 
way company charged and received 
a greater compensation than that 
allowed by law. The company was 
not justified by the agreement in 
demanding and receiving excessive 
compensation. How, then, could it 
be a good defense? No effort was 
made in this suit to enforce it. The 
right of action m this case is not 
dependent on or controlled by it. 
It could not, then, affect the right 
to the penalty.”—^Missouri Pac. Ry. 
Co. V. Smith. 29 S.W. 752, 753, 60 
Ark. 221. 

82. Ark.—St. Louis, etc.. R. Co. v. 
Gill, 15 S.W. 18, 54 Ark. 101. 11 
L.R.A. 452. affirmed 15 SCt. 484, 
156 U.S 649. 39 LEd. 567. 

83;. Hawaii.—^Ballou v. Hawaiian 
Tramways Co.. 10 Hawaii 376. 
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84. N.Y.—^Hogan v. Long Island R. 
Co., 126 N.Y.S. 449, 142 App.Div 
29. 

85- hlass.—Commonwealtb v. Loud, 
3 Mete. 328. 37 Ain.D. 139 

86. NY—Wysocki v. Erie R. Co.. 

140 N.Y.S 950. 155 App.Div. 798. 
10 CJT p 680 note 97. 

87- N.Y —^McCarthy v. Internation¬ 
al R. Co., no N.Y.S 936, 126 App. 
Div. 1S2. 

88. N.Y —Goodspecd v. Ithaca St. 
R. Co., 77 N.E 392, 184 N.Y. 351. 
affirmed 84 N.Y S. 383, 88 App.Div. 
147. 

10 C.J. p 680 note 99. 

89. N.Y.—Goodspeed v. Ithaca St. 
R. Co., supra. 

10 C.J. p 680 note L 

96. Ark.—St. Louis, etc., R. Co. v. 
Baker, 175 S.W. 397, 118 Ark. 69 
—^Little Rock & Ft. S. Ry. Co. v. 
Clark. 25 S.W. 504. 58 Ark. 490. 
Ticket short of desti-nat^on 

il) Where a ticket agent on re¬ 
ceiving a fare for tramfportation to 
a designated point, by a mistake 
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and an honest mistake of a conductor in collecting 
fare, without the intention of taking an amount 
greater than was lawful, will not make the carrier 
liable.®^ However, if the carrier or its agent de¬ 
mands and receives for the fare an amount that 
IS in excess of what is lawful, knowing that he 
is receiving that amount,® ^ or if through its will¬ 
fulness or culpable negligence it charges and re¬ 
ceives a greater amount than the law allows,®^ 
the carrier vrill be liable for the penalty, and the 
mistake of making such overcharge will not con¬ 
stitute a defense. 

b- DiscriniiTiatioiis 

Unjust discriminations as to passenger fares, under 
the statutes, generally subject the carrier to criminal 
responsibility or to a penalty. 

Under the provisions of the Interstate Commerce 
Act as amended, 49 U.S.C-A. §§ 2, 10, 41, discrim¬ 
ination by common carriers in interstate rates is 
unlawful, and any corporation or person who sells 
or attempts to sell or furnish a service for other 
than the legal rate commits a misdemeanor.®^ 
While no collusion between the earner and the 
person acting for it is required,®® the carrier's 
employees or other persons are not guilty unless 
the carrier itself is guilty as prmcipal,®® Accord¬ 
ingly, where an employee, acting outside the scope 


of his ^nployment, sells tickets at reduced rates, 
he is not guilty under the Act, since such acts at¬ 
tach no criminality to the earner.®'^ It has also 
been held that a contract whereby a carrier agrees 
to telegraph a ticket without exacting an extra 
charge, is not in violation of the Act, the addi¬ 
tional expense necessary to telegraph being con¬ 
sidered a mere incidental cost to be attributed to 
the carrier’s promotion of its own business and 
service.®® 

Under state statutes prohibiting and penalizing 
imjust discriminations, and declaring it to be an 
unjust discrimination for any railroad to make 
or give any undue or imreasonable preference or 
advantage to any particular person, a discrimina¬ 
tion between through passengers and persons pur¬ 
chasing tickets at intermediate stations is not an 
unjust discrimination-®® So, where a carrier trans¬ 
ports through passengers over a detoured route 
without the payment of additional fare, but refuses 
this privilege to persons purchasing tickets at in¬ 
termediate stations, it is not subject to a penalty, 
especially where it subsequently accords the latter 
class the same privilege.^ It is not a discrimination, 
within the meaning of some state statutory prohibi¬ 
tions, for a carrier to return the unconsumed por¬ 
tion of a passenger’s fare on ejecting him.® 


i^ves a ticket to a point at a less 
distance, and th.e conductor requires, 
in addition to the surrender of the 
ticket, the payment of the legal fare 
between the two points, the pas¬ 
senger is not entitled to recover the 
penalty, there being an honest mis¬ 
take, and no intention to charge 
more than the legal rate.—Smith v. 
St. Louis, etc, R Co, 176 SW. 308. 
118 Ark. 291—Chicago, etc., E, Co. 
V. McDermott, 152 S.W. 983. 106 Ark. 
170. 44 L.ILA.,N.S., 281 and note. 

(2) In such a case, however, the 
earner would be liable in damages 
for violating the contract of car¬ 
riage.—Smith V St. Louis, etc., R. 
Co., supra. 

91- Ark.—St. Louis, etc, R. Co v 
Baker, 175 SW. 397, 118 Ark. 69— 
Little Rock & Ft. S. Ry. Co v 
Clark, 25 SW 504, 58 Ark 490. 

JCstshke in itisi.Trin£ r oha-n.g'e 

“An honest mistake by a conduc¬ 
tor in making change, without the 
intention of taking an amount great¬ 
er than was lawful, will not make 
defendant liable "—Little Rock & Ft. 
S. Ry. Co. V. Clark, 25 S.W. 504, 58 
Ark. 490. 

92. Ark.—St- Louis Southwestern 
Ry. Co V Alverson. 271 SW. 27, 
168 Ark. €62 
10 C J p 680 note 4. 


Promise to return, excess on ascer- 
mistake 

Where excess fare was collected 
firom passenger by conductor delib¬ 
erately and intentionally, fact that 
latter stated he would return money 
if fare bad been paid, and did offer 
to return it after ascertn-ining mis¬ 
take, did not prevent passenger, as 
a party aggnrieved, from suing for 
statutory penalty.—St. Louis Soutb- 
westem Ry. Co. v. Alverson, 271 S 
W. 27, 168 Ark. 662. 

Ovecrchai^e resulting from joint ac¬ 
tion of conductors 
Where the first conductor on a 
tram failed to punch a passenger’s 
ticket and return it, and a second 
conductor required the passenger to 
repay her fare, the railroad was re¬ 
sponsible for acts of both conduc¬ 
tors, and, as the result of cheir joint 
action was that she was reqmred to 
pay excess fare, the passenger, as a 
party aggrieved, was entitled to re¬ 
cover the statutory penalty.—St. 
Louis Southwestern Ry. Co v. Al¬ 
verson, 271 S.W, 27, 168 Ark 662. 

93L Ark.—St Louis, L M & S. Ry. j 
Co. V. Waldrop, 123 S.W- 778, 93 
Ark. 42. 

10 C.J. p 680 note 5. 

94. U-S—U. S. V. Estes, D.C.m.. 6 
P2d 902 

SS. tJ.S.—U. S V. Estes, supra. 
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9Gu TJ S.—^IT- S V. Peterson, D C. 

Mont, 1 F 2d 1018. 

Fca-on for role 

“Unless there is a common earner 
guilty as principal, the carrier’s em¬ 
ployees or other persons cannot be 
guilty . . . because they are not 

of the class that alone can commit 
the offenses by the statutes de¬ 
nounced, VIZ., common carriers who 
wjlfully discriminate, and those per¬ 
sons who aid or abet them therein.*’ 
—^U S V. Peterson, DC Mont, 1 
P 2d 1018, 1019. 

97- US—U. S. V. Peterson, supia 
“Taking the statutes as a whole, 
it seems clear their intent is to 
include the employee only when 
‘acting within the scope of his em¬ 
ployment* and thereby imposing 
equal guilt upon the earner.’’—^U. SL 
V. Peterson, supra. 

98. Ala—Southern Ry. Co. v. Rowe, 
73 So 634. 198 Ala. 353 

99. Tex.—^Ft Worth & D C Ry Co. 
V. Wells, CivJ^lPP., 191 S.W. 815 
—Ft. Worth & D C. Ry. Co v. 
Frazier, Civ.App., 191 SW. 808. 

1. Tex.—Ft Worth & D. C. Ry. 
Co. V. Wells. Civ.App., 191 SW. 
815—Ft Worth & D. C. Ry. Co. 
V Frazier, Civ.App., 191 S.W. 808, 

2. Ky—^Louisville & N R. Co v. 
Watson, 255 S.W. 1056, 201 Ky. 
108. 
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§ 588. Amount and Number of Penal¬ 

ties Recoverable 

Subject to the liinitation that the penalties must be 
reasonable, the amount and number of penalties re¬ 
coverable depend on the language of the statute in¬ 
volved. 

Where the statute provides that for a violation 
thereof the earner shall forfeit a certain sum, 
which sum may be recovered, together with the 
excess so received, by the party payii^ the same, 
and omitting the words, **for each and every of¬ 
fense,” only one penalty can be recovered for all 
overcharges exacted from one person prior to the 
commencement of the action.^ It has been held, 
however, that under a provision that the carrier 
shall forfeit and pay to the party aggneved a sum 
equal to double the amount of the overcharge, but 
in no case less than a certain sum, the party ag¬ 
grieved may recover for each overcharge.'* A 
earner charging excessive fare on a single pur¬ 
chase of two tickets is subject to but one penalty, 
in the absence of anything to show that it intend¬ 
ed to apportion its wrongful act between the two 
tickets.® 

Amount; excessive penalties. Where the stat¬ 
ute declares that the railroad company exacting 
excessive fares is liable in three times the excess, 
the company which charges excessive fares for 
transportation over its own line and a connecting 
road is liable only in three times the excess of 
its own fare; the penalty does not extend to an 
excess charge on the conneebng road.® 

A statute which, by imposing excessive penalties, 
operates to deter carriers from resorting to the 
courts to determine the reasonableness of the leg¬ 
islative regulation, and which compels submission, 
is unconstitutional.^ However, statutes imposing 
penalties of not less than fifty or more than three 
hundred dollars,® or not less than two hundred and 


§ 589 

fifty dollars,® are not so unreasonable and exces¬ 
sive as to be rendered unconstitutional. 

§ 589- Actions and Prosecutions 

Actions and prosecutions of this character are gov¬ 
erned by the usual rules. 

In accordance with the general rules governing 
actions to recover penalties, as discussed in C.J.S. 
title Penalties §§ 7-18, also 25 C.J, p 1181 note 46- 
p 1213 note 78, an action to recover the penalty 
for charging excessive fares may be brought m 
the county where the ticket was soldL^® 

Parties. Where the statute so provides, the pen¬ 
alty may be recovered in a private and not a public 
suit.^^ 

Pleading and indictment. PlaintifFs initial plead¬ 
ing, in an action of this character, to be sufficient 
must set forth facts sufficient to state a cause of 
action.^® Under some statutes the title of the stat¬ 
ute should be indorsed on the process.^® The pe¬ 
tition need not negative matters of defense, as for 
instance, that the ticket was purchased for the pur¬ 
pose of obtaining a penalty nor is it necessary to 
plead matters of evidence.^® An ansvrer attacking 
the statute under which the penalty is sought to be 
enforced as unconstitutional, because under its 
terms the carrier vrould be obliged to operate its 
railway at a loss is insufficient to raise the consti¬ 
tutional question, unless it appears that the rate 
fixed is unreasonable.!® 

Under the Interstate Commerce Act, 49 U.S.C.A. 
§ 10, an indictment of an employee of a carrier for 
accepting less than the legal fare need not show 
specifically the exact relationship between defend¬ 
ant and the carrier.!^ 

Evidence. The burden is on plaintiff to show 
facts sufficient to bring his case within the provi¬ 
sions of the statute.!® The mere act of taking or 


Return of fare or ticket on ejection 
of passeng’er see infra $ 825. 
a. NY.—Fisher v New York, Cent., 
etc, R. Co., 46 N.Y. 644, 658. 

10 C.J p 680 note 9. 

4 - Ohio.—Pittsburg, etc., R. Co. v. 
Moore, 33 Ohio St. 384, 385, 31 Am. 
R. 543. distinguishing Fisher v. 
New York Cent. R. Co., 46 NY. 
644. 

5b Axk.—Chicago, etc., R. Co. v. 
Young, 145 S.W. 203. 102 Ajrk. 599. 

6b Wis.—Streeter v. Chicago, etc-, 
R. Co., 40 Wis. 294. 

7- Pa—Central R. Co. of New Jer¬ 
sey V. Northampton County, 18 Pa. 
Dish 143. 

& Ark.—St. liouis, 1. M. & S. Ry. 


Co. V. Williams. 199 S.W. 376. 131 
Ark. 442, affirmed 40 S.Ch 71, 251 
U.S. 63. 64 L-Ed. 139. 

10 C.J. p 678 note 68 tal. 

9. S.C.—^Brown v. Seaboard Air 
Line Ry. Co. 115 S.E 638, 122 S. 
a 333. 

10. Ohio —Pennsylvania Co. v. 

O’Connell, 95 N.E. 773, 84 Ohio St. 
218, Ann,Cas 1912C 540- 

11. U.S.—St. Louis, L M. & S. Ry. 
Co. V. Williams, 40 S.Ct. 71, 251 
tr.S. 63, 64 L-Ed. 139, affirmmg 
199 SW. 376. 131 Ark. 442. 

19. A newspaper publisher, to re¬ 
cover damages and the statutory 
penalty for extortion and unjust 
discrimination, must show in his 
petition that he was treated in the 
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contract or mileage coupons differ¬ 
ently, to his injury, than other pub¬ 
lishers or editors.—Russell v. St. 
Louis & S. W. Ry Co. of Texas. Tex. 
Civ.App., 250 S.W. 1076 
131 N.J.—Hunter v. Erie R. Co., 56 
A. 139, 70 N.J.L. lOL 
10 C J. p 681 note 14. 

14. Ohio.—Cmcmnati, etc., R. Co. v. 
Cook, 37 Ohio St. 265. 

15. N.Y.—Nellis v New York Cent. 
R. Co., 30 N.Y. 505. 

10 C J. p 681 note 16, 

16^ Ark—^Missouri Pac. R Co. v. 

Smith, 29 S.W. 752, 60 Ark. 221. 

10 C J. p 681 note 17. 

17- U.S.—H. S. V. Estes, D.C.I1L, 6 
F.2d 902. 

18; Mich.—Hnwiphrey v. Detroit, M. 
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receiving more than the lawful fare raises a pre¬ 
sumption against the carrier and is prima facie evi¬ 
dence of a violation of a statute forbidding excess 
farcs.^® 

Questions of fact and law. Where the evidence 
on a question of fact is conflicting, it should be 
submitted to the juiy for its determination under 
proper instructions,but where the facts are im- 
disputed and lead to but one conclusion, the ques¬ 
tion becomes one of law for the courL^l 

§ 590. Time, Place, and Mode of Tender or 
Payment 

In the absence of a statute providing otherwise, a 
carrier may make and enforce reasonable regulations 
as to the time, place, and mode of payment of fare. 

In the absence of a statute to the contrary, a 
earner may make and enforce reasonable regula¬ 
tions as to the time, place, and mode of payment 
of fare.^2 As a general rule, the time of taking 
the fare, whether at the earner’s station or oflSce, 
or in the car or other vehicle, is immaterial \yat 


the carrier may demand prepayment of fare, and, 
if it does not, it must be presumed to rely on its 
hen on the passenger’s baggage or on his integri- 
ty.24 

§ 591. Deporting Fare 

Rules requiring passengers to deposit their fares in a 
box or other device are reasonable and must be met. 

A rule of a street railroad company requiring 
passengers to deposit their fare in a box or other 
device on the car, on entering such car,^® or with¬ 
in a given time or distance,^® is reasonable, and 
must be complied with by the passengers. Excep¬ 
tional circumstances may arise which will make the 
strict enforcement of the rule vexatious, but the 
earner need not provide for all possible exceptions 
justifjring a suspension of the rule.^'^ Where a 
passenger has paid his fare he cannot be compelled 
to put another fare in the box.^® 

Correction of mistake. Where a passenger, by 
mistake, deposits m the box an amount greater than 


& T. S. L. Ry.. 180 N.W. 373. 212 

Mich 91, rehearing denied 181 N. 

W. 975. 213 Mich- 113- 
10 C J- p 681 note 18. 

Evidence hdd insufflcieiLt 

(1) A judgment against a ear¬ 
ner for the penalty for an over¬ 
charge between two stations is not 
supported by evidence merely that 
the mileposts between such stations 
showed the distance to be so many 
miles, where it does not appear that 
the company had any connection 
with such mileposts, or that they 
were located on Its right of way.— 
Little Rock, etc., R. Co. v. Wells, 
33 S.W. 208, 61 Ark. 354, 54 Am.S. 
R. 216. 30 L-R-A. 560- 

(2) Evidence that a railroad com¬ 
pany owned stock in another com¬ 
pany, which in turn owned stock 
m a third company which had oveiv 
charged a passenger, and that the 
officers of the two former companies 
were the same persons, was insuffi¬ 
cient to establish that the first com¬ 
pany operated the third company at 
the time the passenger was over¬ 
charged-—^Missouri Pac. K. Co. v. 
Bollmg. 48 S.W. 806. 66 Ark. 646. 

(2) evidence that the interstate 
commerce comtimsssion had approved 
proposed rate increases was insuffi¬ 
cient to establish that such approv¬ 
al afCccted the rales on the intra¬ 
state line of the earner.—^Humphrey 
V. Detroit. M. & T. S. L. Ry., 180 
N.W. 373, 213 Mich- 91. rehearing 
denied 181 K.W. 975. 213 Mich. 113 

(4) Where a traffic manager tes¬ 
tified that a tariff schedule of in¬ 
creased rates, similar to one ap¬ 
proved by the interstate commerce 


commission, had been filed witb the 
state railroad commission, but was 
unable to swear that it had been 
hied, the evidence was insufficient 
to establish that such a schedule 
had been filed except as shown by 
the receipt of the commission which 
was not m the record.—Humphrey 
v. Detroit, M. & T. S. L. Ry., supra. 

19- SC—^Brown v. Seaboard Air 

Line Ry. Co.. 115 S.E. 638, 122 

S.C. 333. 

10 C.J. p 680 note 3. 

20. Tex.—Ft. Worth & D. C. Ry. 

Co. V. Frazier, Civ.App, 191 S.W. 

808. 

Questions held for jury 

(1) Whether defendant cdiarged 
an excessive fare, where the evi¬ 
dence as to the station to which 
the purchaser requested a ticket is 
conflicting—Kinsey v. Southern Ry. 
Co., 177 SE. 149, 174 S.C. 192. 

(2) Whether an agent of the ear¬ 
ner did intentionally charge a great¬ 
er sum than the regular fare.— 
Missouri Pac. R. Co. v. Summers, 246 
S.W. 859, 158 Ark 643. 

(3) Whether or not the carrier 
was guilty of gross negligence m 
allowing a conductor to take charge 
of its cars and collect fares with¬ 
out adopting some effectual method 
of notifying him of a change in the 
rate of fares —King v. Syracuse, 
etc., R. Co, 131 N.T.S. 878. 

(4) Whether a railroad station 
was a regular station or a flag sta¬ 
tion withm the meaning of a statute 
authorizing railroad companies to 
make special charges to passengers 
boardmg a tram or alighlmg at oth¬ 
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er than regular stations.—Clark v. 
Jonesboro, etc. R. Co., 112 S.W. 
961. 87 Ark. 385. 

21- Tex—^Ft- Worth & D. C. Ry. Co. 

V. Frazier, Civ.App., 191 S.W- 808. 
22. Pa—^Robb v. Pittsburg, etc., R. 

Co., 14 Pa-Super, 282. 

10 C.J. p 681 note 22. 

I 23- Iowa —^Russ v. The War Eagle, 

14 Iowa 363 

N.Y.—Gordon v. Grand SL, etc., R. 
Co. 40 Barb. 546. 

Payment of fare as establishing re¬ 
lation of earner and passenger see 
supra § 559. 

24. Miss.—^Hurt v- Southern R. Co., 
40 Miss. 391. 

2a. Va—Virginia Ry. & Power Co. 
V. O'Flaherty. 88 S.E 312, 118 Va. 
749, AnnCas.l918D 471. 

10 C J. p 681 note 26. 

Ky.—Cnrtis v- Louisville City 
R. Co., 23 S.W. 363, 94 Ky. 573, 

15 Ky-L. 351., 21 L.R.A- 649. 

27- N.Y. —Elder v. International R 
Co., 122 N.TS. 880, 68 Misc. 22. 
affirmed 128 N.Y.S. 1122, 143 App. 
Div. 960. 

28. Ky.—Curtis v. Louisville City 
R Co., 23 SW. 363, 94 Ky. 573. 
15 Ky.L. 351, 21 L.RA. 649. 

held to constitate payment 
Where an employe^ authorized to 
make change, by mistake, retamed a 
nickel belonging to a passenger, the 
retention, under the cireumstances, 
constituted a payment of the fare, 
which the employee could have put 
m the box had he desired.—Curtis 
V. Louisville City R Co., 23 S.W. 
363. 94 Ky. 573, 15 Ky.L. 351, 21 L. 
RA. 649. 
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the fare, he is entitled to restitution of the excess, 
and if the employee in charge is not authorized to 
return it and in that manner correct the mistake, it 
is a reasonable course to adopt for the passenger to 
receive the fare of another passenger, and in that 
way reimburse himself. A regulation requiring a 
passenger who may be deprived of his money by 
inadvertently depositing in the box more than the 
amount of the fare to go to the office for his reim¬ 
bursement and the correction of the mistake is un- 

reasonable-29 

§ 592- Medium of Payment 

In the absenc:e of a statute to the contrary, a passen¬ 
ger may tender payment in any lawful money and the 
carrier may not require a particular kind. Also, in the 
absence of a statute to the contrary, payment of fare 
in money is not necessary. 

In the absence of a special statute requiring pay¬ 
ment in some particular kind of money, a passenger 
may tender pa 3 micnt in any good and lawful money, 
and the carrier is not entitled to insist on a partic¬ 
ular kind*of money, as, for instance, coin instead 
of legal tender notes.^® It must accept legal tender 
notes at their face value, in payment of fare when 
demanded in advance of transportation; and if it 
exacts pa 3 mient in gold or silver com, or the mar¬ 
ket value thereof in such notes, it is liable to the 
statutory penalty for charging a rate greater than 


that allowed by law.^l 

Unless a payment in money is expressly required, 
the fare need not be paid even in money, for any 
valuable consideration moving from the person to 
the carrier will render him a paying passenger.^- 
However, under the Interstate Commerce Act as 
amended, 49 U.S.C-A. § 6 par (7), a carrier cannot 
accept any compensation other than cash for inter¬ 
state transportation,^^ and hence the delivery of 
such transportation in exchange for advertising,^* 
or for injunes received,35 or for services or proper- 
ty,26 is a violation of the act, although such a trans¬ 
action is permitted by a state statute,and al¬ 
though the contract between the carrier and the 
passenger for such transportation was entered into 
prior to passage of the acL^* However, a contract 
for the carriage of a caretaker of hve stock, whose 
transportation is included in the rate for the stock, 
is not violative of this provision.^® 

The acceptance of other than cash in payment of 
a passenger’s fare is also prohibited under some 
state statutes.^® Thus a statutory provision which 
prohibits a common carrier from charging one per¬ 
son a greater or a less compensation than another, 
and which also prohibits charging other than the 
rates fixed and established, which rates are ex¬ 
pressed and measured by dollars and cents, pre¬ 
vents a carrier from collecting or receiving other 
than cash in payment of a passenger’s fare.^- 


23- N. Y.—Corbett v. Twenty-third for transportation in exchange for 
St. R. Co., 42 Hun 587. advertising The form or terms of 


30w Cal—^Tarbell v. Central Pac. R. 
Co., 34 Cal. 616. 

Ga —^Atlanta Cons. St. R. Co. v. 
Keeny. 25 S H. 629, 99 Ga. 266, 
33 LR.A 824. 

10 CJ. p 682 note 32. 

31. N Y.—^Lewis v. New York Cent. 

R. Co., 49 Barb. 330. 

10 CJ p 682 note 33. 

Penalty for excessive or unauthor¬ 
ized charges see generally supra 
§§ 587-589. 

32. Tex.—^Russell v. St. Louis & S 
W. Ry. Co. of Texas, CivApp., 250 

S. W. 1076. 

10 C J. p 682 note 35. 

AdverHsaing 

(1) A contract whereby a railroad 
company in consideration of certain 
advertising issues a mileage book 
to be used for transportation only 
between points entirely within the 
state, but not in connection with 
or for any part of an interstate tnp, 
is not invalid—^Illinois Cent. R. Co. 
V. Holman, 64 So. 7, 106 Miss. 449. 

(2) Statutory provisions in some 
states authorize contracts, between 
railroads and newspaper publishers. 


such contracts are not prescribed, 
and the only restiictions are that 
such contracts shall be upon the 
same basis of charge as is charged 
the public generally for a like serv¬ 
ice, and the exchange be on a basis 
of value received in all cases, and 
that the contracts be approved by 
the Railrossd Commission and filed 
in Its office.—^Russell v. St. Liouis & 
S W. Ry. Co of Texas, Tex Civ. 
App., 250 S.W. 1076. 

33. U S-—Chicago. I. & Ia R. Co v. 
U. S, IlL, 31 S.Ct. 272, 219 US. 
486, 55 Li.Hd 305, affirming, C.C. 
163 F. 114—Louisville & N. R 
Co V. Mottley, 31 SCt. 265. 219 

U. S. 467. 55 L.EJ. 297. 34 L.R.A.. 
N.S.. 671. reversing 113 S.W. 892 
133 Ky- 652 

10 C J. p 682 note 37. 

3^ U S.—Chicago, L & L. R. Co. 

V. U. S.. HI.. 31 S.Ct. 272, 219 U. 
S. 4S6, 55 LEd. 305, affirmmg, C. 
C.. 163 P 114—LouisviUe & N R. 
Co. v. Mottley. 31 S.Ct. 265. 219 
U.S 467. 55 LEd. 297, 34 L.RA,, 
N.S., 671, reversmg 118 S.W. 982, 
133 Ky. 652. 

Miss.—lllmois Cent. R. Co. v. Hol¬ 
man. 64 So- 7, X06 Mis.H. 449. 
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35. U.S—Louisville & N. R. Co. v. 
Mottley. 31 S.Ct. 265, 219 U.S. 467, 
55 L.Ed. 297, 34 LRJL.N.S., 671,, 
reversing 118 S.W- 982, 133 Ky. 
652. 

3G. U.S—^Louisville & N. R. Co. v. 
Mottley, supra. 

37. U S.—Chicago, I. & L. R. Co. v. 
U. S., Ill.. 31 set. 272. 219 U.S. 
486, 55 L-Ed. 305, affirming, C C., 
163 P 114. 

38^ U S.—^Louisville & N. R Co. v. 
Mottley, 31 S-Ct. 265, 219 U.S. 
467, 55 LEd. 297, 34 HR.A .N.S.. 
671, reversing 118 S.W. 982, 133 
Ky. 652. 

39. U S.—^Tripp v. Michigan Cent. 
R- Co., Mich, 238 F. 449, 151 C.C. 
A. 385. certiorari denied Michigan 
Cent. R. Co. v. Tripp. 37 S.Ct. 475, 
243 U.S. 648. 61 L.Ed. 945. 

40. Neb.—^State v. Union Pac. R. 
Co.. 126 N.W. 859, 87 Neb. 29, 31 
L.RA.,N.S. 657. 

41- Ind.—^Evansville, etc.. R. Co v. 
Vanada, 106 N-E: 388, 57 Ind.App. 
415. 

Neb—State v. Union Pac. R. Co., 126 
N.W. 859. 87 Neb. 29, 31 
S.. 657. 

10 C.J. p 683 note 44. 
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Smooth or mutilated money. A silver coin, worn 
smooth by constant and long continued handling 
while being circulated as a part of the national cur¬ 
rency, but distinguishable and not appreciably di¬ 
minished in weight, is a good tender for car fare.42 
The conductor, however, has the right to demand 
an entire bill and is not bound to accept one from 
which a portion has been tom; if any part which 
may aid in determining whether it is a genuine bill 
is absent, be is under no duty to receive it.^^ 

§ 593. Amount of Tender; Making 

Change 

A passenger need not tender the exact fare, but 
must tender a reasonable sum which the carrier must 
accept and furnish change. 

A passenger, particularly one on a street car, is 
not bound to tender the exact fare, but he must 
tender a reasonable sum, and the carrier must ac¬ 
cept such tender and furnish change.'^^ What is a 
reasonable sum within the meaning of these rules is 
usually a question for the court to determine,'*® 2jid 
depends largely on whether the carrier is a steam 
railroad or a street railroad^® It has been held 
that a tender of a five-dollar bill in payment of a 
five-cent fare is unreasonable;^^ but, on the other 
hand, the contrary has also been held.^® It has also 
been hdd, where a large bill is tendered to the con¬ 


ductor with the request that he return the change 
when they reach the terminal of the carrier in a 
large city, that the size of the bill is immateriaL^® 

A demand for change, as a condition precedent 
to giving up the money, defeats a tender which is 
otherwise good.®® 

Rules fixing the fnaximum amount for which 
change will be made. The carrier may make a rea¬ 
sonable rule fixing the maximum amount for which 
change will be made;®i and, where such a rule ex¬ 
ists, a tender of more than the maximum amount is 
not a good tender;®^ and in such a case the con¬ 
ductor is not bound to change a bill of a larger de¬ 
nomination than that fixed as the maximum, al¬ 
though he has sufficient change on hand so to do, 
as he IS allowed considerable discretion in deciding 
whether he has sufficient change for the probable 
demands of the trip to allow him to change more 
than the maximum amount m a particular case.®® 

§ 594- By and to Whom Tender or Pay¬ 

ment Made 

Tender or payment may be made by anyone, but it 
IS not sufficient unless it is made to an agent authorized 
to accept payment. 

The fare need not be paid by the passenger him¬ 
self.®^ If an actual tender of fare is made, the 


42. Ala—Mobile St. H Co v. Wat¬ 
ters. 33 So. 42, 135 Ala. 227. 

Til.—Chicago Union Tract. Co. v. Mc- 
Clevey, 126 IlLApp. 21. 

N J.—^Jersey City, etc., R. Cd. v. Moi> 
gan, 18 A. 904. 52 N.J.Law 60, af¬ 
firmed 21 A. 783, 52 IST. J Law 558, 
appeal dismissed 16 SCt. 276, 160 
U.S. 288, 40 L.Bd. 430. 

43l N'.J.—North Hudson County R. 
Co. V. Anderson, 39 A. 905, 61 N.J, 
Law 248. 68 Am S.R 703, 40 L.RJL 
410. 

4^ N.Y.—Barker v Central Park, 
etc., R Co., 45 N.B. 550. 151 N.Y. 
237, 56 Am.S.R. 626, 35 L.RJL 489. 
10 C-J. p 683 notes 47, 48 

45s. Tenn.—Knoxville Tract Co. v. 
Wilkerson. 99 S.W- 992, 117 Tenn. 
482. 9 L.R.A.,N.S., 579. 10 AnmCas. 
64L 

10 C. J. p 683 note 52. 

Kxed guestioiiL of fa^ law 

It has been held that what consti¬ 
tutes reasonable tender “is a mixed 
question of fact and law to be de- 
termmed m each case, taking into ac¬ 
count always the size of the city, 
town, or village, where the passage 
is demanded, the volume of business 
done, and the facilities for mainng - 
change**—clones v. Louisville, etc., R 
Co, 68 So. 924, 925, 926, 109 Twri«s 
655. i 


46L Miss—^Jones v. Louisville, etc., 
R Co., supra. 

“A distinction ought to be made, 
we think, between passengers travel- 
mg on steam railroads and those 
traveling on street railroads. Pas¬ 
sengers of the form^ class are ex¬ 
pected to prepare themselves with 
tickets procured at the regular office 
established at the station where the 
trains regularly stop. Horse cars 
and cable cars stop at all points! 
along tbe road at the beck of those 
desirmg to ride, and the conductors 
do not, as a general thing expect to 
receive tickets for passage” 

Cal—Barrett v. Market-St. Ry. Co., 
j 22 P 859, 860. 81 CaL 296, 6 URJL. 

I 336, 15 Ain.S.R 6L 
Miss.—Jones v. Louisville & N. R. 
Co., 68 So. 924, 925, 109 Miss. 655 

47. N.Y.—Barker v. Central Park, 
etc., R. Go., 45 N.EL 550, 151 N.Y. 
237, 56 Am.S.R. 626, 35 LR^ 489. 
Pa. —Muldowney v. Pittsburg, etc.. 
Tract. Co., 8 Pa.Super. 335. 

4B. CaL—^Barrett v Market St ' R. 
Co.. 22 P. 859. 81 CaL 296, 15 Am. 
S.R 61. 6 L.R.A. 336. 

49. Miss.—Jones v, Louisville, etc., 
R. Co, 68 So. 924, 109 Miss. 655. 

! 54. Ky.—Louisville, etc., R Co. v. 
Cottengim, 104 SW. 280, 31 Ky.L. 
871, 13 L.ILA.,NS., 624. 
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51- Ga—Burge v. Georgia R, etc, 
Co., 65 S.E. 879, 133 Ga. 423, 18 
AnxuCas 42. 

Tenn.—Knoxville Tract. Co. v. Wil- 
kerson, 99 S.W 992, 117 Tenn. 482, 
9 LILA..N.S., 579. 10 Ann-Cas. 641. 

Bale five dollars held reason¬ 

able 

Tenn.—Knoxville Tract. Co v. WU- 
kerson, 99 S.W. 992, 117 Tenn. 482, 
9 LR.A.,N.S., 579,-10 Ann Cas. 641. 

Buies two dollars held reason¬ 

able 

Ga.—^Burge v. Creorgna R, etc., Co., 
65 SB 879, 133 Ga. 423, 18 Ann. 
Cas. 42—Wynn v. Georgia R, etc., 
Co. 64 SB. 278, 6 GaApp 77. 

N.Y.—Barker v. Central Park, etcL, 

I R. Co., 45 N.E. 550, 151 NY 237, 
56 Am.SR. 626, 35 LRA. 489. 

S.C.—Funderburg v. Augusta, etc., 
R- Co.. 61 SB. 1075. 81 S.C. 141, 
21 LR.A..NS.. 868. 

5flL Ga—Wynn v. Georgia R, etc., 
Co, 64 S.B. 278, 6 GaApp 77. 

S.C.—-Funderburg v. Augusta, etc., 
R. Co., 61 SB. 1075, 81 S.C. 141, 21 
L.R.A..NS, 868. 

10 C.J. p 683 note 50. 

sa S C.—^E\mderburg v. Augusta, 
etc, R. Co., supra. 

54. Pa.—Rowdin v. l^ennsylvania R. 
Co., 57 A- 1125, 208 Pa. 623. 

S.C.—Mims V. Seaboard Air Line R. 
Co., 48 S.B. 269, 69 S.C. 338. 
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conductor cannot refuse it, no matter by whom the 
tender is made,®® except that, where a stranger^s 
offer to pay the passenger’s fare is addressed to 
the passenger and not to the conductor, the latter 
is not bound to accept it in the face of the passen¬ 
ger’s unquahfied dissent.®® 

Payment or tender of fare may be made to any 
agent authorized to accept payment,®^ who is usu¬ 
ally the conductor;®® and a tender or payment to 
one not so authorized, such as to a brakeman, is 
not sufficient.®® An offer to pay an employee who 
informs the passenger that he is not only unau¬ 
thorized to receive it but also that he is prohibited 
from so doing is not an offer to the company.®® 

Tender or payment to avoid ejection will be 
hereinafter considered in § 812. 

§ 595. Back Fare 

If a passenger has failed to pay for the carriage 
already received, he cannot insist on further transporta¬ 
tion without payment of the back fare. 


If a passenger has failed to pay’ for the carriage 
already received on the train, he cannot insist on 
being allowed to continue his trip without payment 
of back fare.®^ Accordingly, if a conductor, 
through mistake, collects less than the regular train 
fare he may, on discovering the mistake within a 
reasonable time, require the passenger to pay' the 
proper fare, unless his right so to do has been 
vraived, as where the conductor receives and re¬ 
tains the amount paid without demanding more, for 
more than a reasonable length of time.®2 

§ 596. Passenger on Wrong Train 

Where a passenger, through no fault of the carrier, 
takes the wrong train, he may be required to pay to the 
first station where the train stops. 

If the passenger, by his own mistake and without 
fault of the servants of the carrier, takes the wrong 
train, he may be required to pay to the first station 
beyond, where the tram stops;®® but, as already 
pointed out in § 557, while on the train by mistake 
he is a passenger. 


2. Tickets 


§ 597. Purchase and Sale 

The passenger must provide himself with the neces¬ 
sary evidence of his right to transportation, and where 
reasonable opportunities are afforded may be required to 
procure a ticket before entering the train. 

Ordinarily it is the duty of the passenger to pro¬ 
vide himself with the necessary evidence of his 
right to transportation, and, if he fails so to do 
through no fault of the carrier or its agents, the 
passenger will be entitled only to such transporta¬ 
tion as he shows himself entitled to.®^ If the car¬ 
rier sees fit, it may, by proper regulation, require 
the passenger to procure a ticket before entering 

Tex.—^Trinity Valley R. Co v. Stew¬ 
art, CivApp, 62 S.W. 1085. 

10 C J p 684 note 60. 

5& Pa.— TTam v. Delaware, etc.. 

Canal Co., 21 A. 1012, 142 Pa. 617 
5GL Pa —^Muldowney v. Pittsburg, 
etc.. Tract. Co, 8 Pa.Super 335. 

57- N J.—Shelton v. Ene R. Co., 66 
A. 403. 73 N.JLaw 558. 118 Am-S. 

R. 704, 9 LRA,N.S., 727, 9 Ann. 

Cas. 883. 

Ohio.—Cleveland, etc, R. Co. v. Bajv 
tram, 11 Ohio St. 457 

58. N.J.—Shelton v. Ene R. Co., 66 
A. 403. 73 N.J.Law 558. 118 Am. 

S. R. 704. 9 L.RA,N.S., 727, 9 Ann 
Ca£ 883. 

58- Ean.—^MendenliaU v. Atchison, 
etc., R- Co., 71 P. 846. 66 Kan. 438. 

97 Am SR. 380. 61 L R.A. 120. 

10 C.J. p 684 note 65. 

GOl Ohio.—Cleveland, etc., R. Co. v. 

Bartram, 11 Ohio St. 457. 


the train for transportation, provided reasonable op¬ 
portunities are afforded the passenger to secure a 
ticket,®® and such a regulation is reasonable.®® 

The earner must sell its tickets without discrim¬ 
ination and m the order of application;®^ and it 
may be held liable in damages where it negligently 
fails to give a passenger an opportunity to purchase 
a ticket,®® or wrongfully or negligently refuses to 
sell him one,®® or to furnish him one in exchange, 
under the provisions of a mileage book.^® A ear¬ 
ner may also be liable in damages for its failure to 
furnish plaintiff a ticket that will carry him to the 
destination to which he has paid the fare charged.*^! 

Tex.—Chicago, etc., R. Co. v. Howell, 
Civ App, 166 S.W. 81. 

10 C J. p 685 note 77. 

G8. Ga.—Southern R. Co. v. Johnson, 
70 SE 69, 8 Ga.App 654. 

10 CJ p 685 notes 78, 79. 

GO- N.C —Ckileman v Southern R. 

Co, 50 S.E. 690. 138 NC. 351. 

10 C J p 6S5 note 80. 

70- Ill.—^Pittsburgh, etc., R. Co. v. 
Daniels, 90 IlLApp. 154 

Ky.—Schmidt v. Cleveland, etc., R. 

Co., 74 SW. 674, 25 Ky.L. 11. 

10 C J. p 685 note 81. 

71- Ala.—Southern Ry. Co. v. Pen¬ 
ny, 114 So. 15, 22 Ala.App. 199. 

10 C J. p 685 note 82. 

Kalf-faxe tidEet 

A prospective passenger, applying 
for a full-fare ticket, and paying the 
full fare charged for such ticket, hut 
receiving only a half-fare ticket, may 
recover of the earner for damages 


61. Ga—Coyle-v. Southern R Co, 
37 SE. 163. 112 Ga. 121. 

68. Minn.—Wardwell v. Chicago, 

etc.. R. Co. 49 N.W. 206, 46 Minn. 
514, 24 Am S.R. 246. 13 L..R.A. 596. 
G3. Ky.—^Illinois Cent R. Co v 
Billmgton. 30 S.W. 885, 17 KyD 
271 

10 C J. p 684 note 71. 

Ga.—^Adams v. Louisville & N. 
R Co.. 109 SE 703. 27 GaApp 720. 
10 CJ. p 684 note 73, p 687 note 11 
[b]. 

G5. Ark.—Simmons v. Lusk, 194 S. 

W. 11, 128 Ark. 336. 

10 C J. p 684 note 74. 

66. Ark—St. Louis Southwestern R. 
Co. V. Branch, 153 S.W. 118, 106 
Ark. 269. 

10 C.J. p 684 note 75. 

67- N.J—State v. Delaware^ etc., R. 
Co. 48 N.J.Law 55. 2 A- 803. 57 Am. 
R. 543. 
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Sale of tickets on cars. Regulations have been 
made, and held reasonable, requiring street rail¬ 
road companies to keep tickets for sale on their 
cars."- 

§ 598. Authority to Sell; Brokers 

The bt^siness of purchasing and selling nontransfera- 
ble tickets without the authority of the carrier is an ac> 
tionable wrong, and under some statutes constitutes a 
crime. 

The carrying on of the business of purchasing 
and selling nontransferable tickets for profit to the 
injury of the carrier issuing such tickets is an ac¬ 
tionable wrong,^3 and under statutory provisions 
in some jurisdictions the sale of such a ticket with¬ 
out the authority of the carrier constitutes a 
crime.^^ 

Generally statutory provisions prohibiting per¬ 
sons from selling railroad tickets, unless they are 
specially authorized by the railroad company, and 
making it a penal offense for them so to do, have 
been upheld as a valid exercise of the police pow- 
er,75 although there is authority to the contrary.^® 
Such statutes are not invalid as an interference 
with interstate commerce,^^ or as granting to any¬ 


one privileges or immunities denied to others, or as 
depriving any person of property without due proc¬ 
ess of law, or as impairing the obligation of con¬ 
tracts,^® or as a delegation of the police power of 
the state to grant licenses to engage in a business ^9 

A statute making it unlawful for any person oth¬ 
er than a duly authorized agent of the company to 
"sell or deai in tickets” has no application to the 
sale of a smgle ticket by a person not a dealer 
therein.®® 

Ticket obtained in another state. A person who 
buys a ticket from a dealer who is not an author¬ 
ized agent of the company, in a state where such 
sale is lawful, is entitled to transportation into an¬ 
other state over the railroad by which the ticket 
was issued, although a statute of the latter state 
makes the sale unlaw-ful.®^ 

§ 599. - Sale on Credit 

A mere delay in payment for a ticket does not In¬ 
validate it, at least where it is not a forbidden sale on 
credit. 

The mere fact that the ticket is not actually paid 
for at the time of purchase does not invalidate 


resulting from its failure to furnish, 
the proper ticket.—Southern Ry. Co. 
V. Penny, 114 So- 15, 22 AlauApp. 199. 

72- Mich.—-West Bloomfield Tp. v. 
Detroit TJnited R. Co., 109 N W. 
258, 146 Mich. 198, 117 Am.S.R- 
€28—^Rice V. Detroit, etc., R. Co., 
81 NW. 927. 122 Mich. 677, 48 Ij-R- 
A. 84. 

Neb—Sternberg v. State, 54 N-W. 

553, 36 Neb. 307.* 19 ImIUL. 570. 

10 C J. p 685 note 83. 

73- XJ.S.—Bitterman v. IjOulsviUe & 
N. R. Co., La.. 28 S.CL 91, 207 U.S. 
205, 52 L.Bd. 171, affirming 144 F. 
34. 75 aCLA. 192. 

Aetnal -msiiice suit zeqnired 

Actual malice, in the sense of per¬ 
sonal 111 will, is not required, since 
the wanton disregard of the rights 
of the carrier causing injury to it, 
which such business mvolves, con¬ 
stitutes legal malice.—Bitterman v. 
Louisville & N. R. Co., La., 28 S.Ct. 
91. 207 U.S. 205. 51 luEd. 171, affirm¬ 
ing 144 F. 34^ 75 C-OA. 192. 

74. IlL—People v. Lewis, 6 N.F.2d 
175. 365 IIL 156, affirming 1 N.F 
2d 696, 285 IlLApp. 171. 

10 C J. p 686 note 86. 

Sufficiency of information 

il) An information charging ac¬ 
cused with unlawfully selling the re¬ 
turn portion of a nontransferable 
railroad ticket without the author¬ 
ity of the railroad company need not 
negative exceptions in the statute 
creating the enme.—People v. Lew¬ 


is. 4 N.E.2d 175, 365 BL 156, affirm¬ 
ing 1 N.E.2d 696, 285 HLApp- 171. 

(2) 'Tt is not necessary to set 
out in the information the name of 
the purchaser of the ticket '*—People 
V. Lewis, 1 N.E2d 696, 697, 285 Ill. 
App. 171, affirmed 6 N.B2d 175, 365 
HL 156. 

75w Minn.—State v, Corbett, 59 N.W. 

317, 57 Minn. 345, 24 L.RA. 498. 

10 C.J. p 686 note 88. 

She ohjeefe of such provisions is 
the prevention of ticket brokerage or 
ticket scalpmg. 

Or.—State v. Thompson, 84 P. 476, 47 

Or. 492. 4 LR.A,N.S, 480, 8 Ann. 

Cas. 646. j 

Tenn.—Samuelson v. State, 95 S W. 

1012, 116 Tenn. 470, 115 Am.S.R. 

805. I 

lOCJ. p 686 note89. 

i In Texas 

(-1) A municipal ordinance making 
it unlawful to sell, barter, or trans¬ 
fer in the city, for any consideration 
whatever, the whole or any iiart of 
any railroad ticket, unless duly au¬ 
thorized in wntmg so to do by the 
railroad issumg the same, is consti¬ 
tutional and in pursuance of a valid 
delegation of the police power of the 
state, in the absence of any statute 
on the subject.—^EIx p. Hughes, 100 
S.W. 160, 50 Tex.Cr. 614. 

(2) But an act prohibitmg anyone 
except a duly authorized agent from 
sellmg railroad tickets, and further 
providing that its provisions shall 
not apply to any person holding a 
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ticket upon which is not plainly 
prmted that *'it is a penal offense for 
.him or her to sell, barter, or trans¬ 
fer said ticket for a consideration," 
has no application to a ticket con¬ 
taining no such prmted matter, and 
such a ticket is assignable.—^Inter¬ 
national & G N R. Co V. Ing, 68 S. 
W. 722, 29 Tex.Civ.App. 398. 

(3) It has been held that an act 
of the latter character is unconsti¬ 
tutional and void because it gives to 
the railroad companies the power to 
determine whether the sale of its 
tickets shall constitute a criminal 
offense—^Texas, etc, R. Co. v. Ma- 
haffey, 84 S.W. 646, 98 Tex. 392— 
Jannin v. State, Cr., 51 SW. 1126 

TSL N.Y —^Peo. V. City Prison War^ 
den, 51 NE. 1006, 157 N.Y. 116, 68 
Am.S R 763, 43 L.R.A 264, revers- 
! ing 50 N Y.S. 56, 26 App Div. 228 
10 aj. p 686 note 87. 

77. Minn.—State v. Corbett, 59 N. 

W. 317, 57 Minn 345, 24 L R.A 498. 
10 C J. p 686 note 90. 

78L Ill—^Burdick v. Peo, 36 NE 
948, 149 Ill. 600. 41 Am S.R. 329, 
24 L.RA 152. 

10 C.J. p 686 notes 91. 92. 

79. Minn —State v. Corbett, 59 N. 
W. 317, 57 Minn. 345. 24 L.R.A 498. 

89- N C —^State v. Clarke, 14 S E. 
84. 109 N.C. 739—State v. Ray, 14 
SE S3, 109 NC. 736, 14 LRA 
529. 

81- Pa—Sleeper v. Pennsylvania R 
Co.. 100 Pa. 259, 45 Am.R. 380. 
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it, at least where it could not be called a credit 
sale, but only a delay in payment and payment was 
expected and made the same An agent au¬ 

thorized to sell tickets and to stamp and deliver the 
same, on receiving pay therefor, however, cannot 
bind his principal by turning over tickets to a third 
person, a ticket broker, to be in turn sold by him 
and to be paid for when so sold.^^ 

§ 600. Delivery to Ptirchaser 

!t is the duty of the ticket agent to exercise reason¬ 
able care in delivering the ticket; where a wrong ticket 
is mistakenly furnished, the carrier will be liable, unless 
the passenger knew or had reason to believe that he was 
not given the correct ticket. 

It is the duty of a ticket agent to exercise reason¬ 
able care in delivering the ticket so that the pur¬ 
chaser may get it, and if the purchaser is called 
away after applying for a ticket and putting down 
his money, it will be no delivery for the agent to 
put the ticket on the counter in his absence, if it 
does not come mto his possession.*^ If a ticket 
agent by mistake gives a passenger the wrong tick¬ 
et, the earner is bound by the real contract be¬ 
tween the parties but if the passenger knows or 
has reason to believe that the ticket handed him is 
not the ticket for which he called, he cannot there¬ 
after complam that he received an improper tick¬ 
et.*® 

§ 601. ' £xUa Charge on Failure to Pur¬ 

chase Ticket 

a. In general 


b. Opportunity to purchase ticket 

c. Waiver of right to demand extra fare 

a. In General 

Generally where a passenger violates a regulation 
requiring the purchase of a ticket before entering the 
train he may be subjected to a reasonable extra charge. 

As already noted in § 597, the carrier may require 
the passenger to procure a ticket before entering 
the train, and. subject to some qualifications, uhere 
the passenger fails to comply with such a regula¬ 
tion, the carrier ma\' properl\' exact a sum in addi¬ 
tion to the amount which would have been charged 
for a ticket to the same destination, and such extra 
charge is generally recognized as a reasonable regu¬ 
lation and not unlawful as a discrimination,*" par¬ 
ticularly where the regulation provides for a re¬ 
funding of the excess on the presentation by the 
passenger of a check at the ticket office.** Such a 
regulation is not unreasonable because it provides 
that as to passengers getting on the train at sta¬ 
tions w’here there is no ticket office, or on trains 
where on account of the excessive rush of busi¬ 
ness it is impossible to issue the refunding check, 
the collection of the excess shall be omitted.** 

Under some statutes such extra charge is express¬ 
ly authorized,** except where the passage is wholly 
within the limits of an incorporated city.*i Under 
other statutes, however, passengers who fail to pro¬ 
cure tickets must be transported at the same rate 
and price charged for tickets for the same serv- 


SSL Iowa.—^EMsworth v. Chicago, 
etc, R. Co., 63 N.W. 584, 95 Iowa 
98, 29 L.RA. 173. 

10 C.J. p 687 note 3. 

8a. Ohio.—^E*rank v. Ingalls, 41 Ohio 
St. 560. 

84. TJ S —Quigley v. Central Pac. R 
Co., CaNev.. 20 P Cas No.11,510, 5 
Sawy. 107. 

8S- Ala—Pullman Co. v Riley, 59 
So 761. 5 Ala-App. 561. 

Videet for Wxoiig' station 

A railroad company is liable for 
rlft-mages resulting to a passenger for 
furnishing a ticket to a different sta¬ 
tion from that called for, which 
would include the amount paid out 
by the passenger on account of the 
mistake.—Chicago, etc., R. Co. v. Mc¬ 
Dermott. 152 SW. 983, 106 Ark. 170, 
44 L.R.A.,]Sr.S., 281—10 C.J. p 680 
note 8. 

Wrong date liinH 

A ticket agent authorized to sell 
two kmds of return trip tickets, with 
different date limits for the return 
tnp, must issue a ticket for the time 
limit demanded by a passenger, and, 
where he inserts, without the fault 

13 C.J.S.—73 


of the passenger, an erroneous date 
limit for return, the passenger may 
recover the damages sustained.—Chi¬ 
cago, etc, R Co. V. Howell, Tex Civ. 
App. 166 S.W. 81. 

SOL Ala.—Pullman Co. v. Riley, 59 
So. 761, 5 Ala-App. 561. 

Duty to inspect ti«‘^et 

A passenger may, in the absence 
of actual notice to the contrary, as¬ 
sume that the earner has furnished 
him with a ticket correctly stating 
the terms of the contract actually 
made, and is not bound to inspect 
the ticket to see that the carrier has 
performed its duty.—Gulf, etc. R 
Co. V. Copeland, 42 S.W. 239, 17 Tex 
Civ App. 55. 

87- Ga.—Adams v. Ijouisville & N. 

R. Co.. 109 S.E. 703, 27 Ga App. 720 
Miss.—Illinois Cent. R. Co. v. Mis¬ 
sissippi Railroad Commission, 77 
So. 314, 116 Miss. 484. 

10 CU. p 687 note 11. 

Ejection of passenger for failure to 
pay extra charge see infra § 811. 
Bale effected by discount 

This rule may also be effected by 
the carrier's makmg a deduction 
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from the regular or advertised fare 
in case of those buying tickets at 
the station. 

Ga.—Coyle v. Southern R. Co., 37 S- 
B 163. 112 Ga. 121. 

Me—State* V. Goold, 53 Me. 279. 

Mass.—Swan v. Manchester, etc. R. 

Co.. 132 Mass. 116. 42 Am.R. 432. 
10 C.J. p 688 note 15. 

88. Minn.—^Allen v. Chicago, etc, 

R. Co. 133 N.W. 462. 116 Mum. 
119, Ann.Cas.l913A 1197. 

10 G J. p 688 note 12. 

89- Pa —Reese v. Pennsylvania R- 
Co. 19 A 72. 131 Pa. 422, 17 Am. 
S-R. 818, 6 I^ILA. 529. 

90. NY—^Hogan v. Long Island R. 
Co.. 100 NE. 47, 206 N.T. 440, re¬ 
versing 126 N.T.S. 449, 142 App. 
Div. 29 

10 C.J. p 688 note 16. 

91. N.Y—^Hogan v. Long Island R 
Co, supra. 

S-C.—Weber v. Southern R. Co,, 43 

S. E. 888. 65 S.C 356. 

10 C J. p 688 note 17. 

92. Ark.—St. Louis Southwestern R. 
Co V. Hammett, 136 S.W. 191, 98 
Ark. 418. 
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It has been held that, if a passenger pays only 
from one station to another without a ticket, he 
may be compelled to pay an extra charge at each 
station, as a new contract between him and the 
company is thus made at each station,®- and that, 
although he is on the tram with a ticket, if he de¬ 
sires to go further than his ticket calls for, he ma^' 
be required to pay the extra amount for the fur¬ 
ther transportation, notwithstanding he has no op¬ 
portunity to procure another ticket.®*^ On the other 
hand it has been held that, where the passenger has 
had no opportunity to procure another ticket, he is 
entitled to continue his journey by tendering or pay¬ 
ing the regular fare.®® 

Limitation of amount of extra charge. In the ab¬ 
sence of a statutory limitation the amount of such 
extra charge must be reasonable;®® and it has been 
held, under some statutes, that the extra charge can 
in no case exceed the maximum rate allowed the 
carrier by law.®^ Where, however, the excess is to 
be refunded under reasonable conditions, the fact 
that the two sums might exceed the maximum rate 
authorized does not constitute an illegal charge, as 
such additional sum is m no sense a charge for 
transportation.®® 

Sufficiency of effort to procure ticket. Where 
the passenger makes no effort to procure a ticket,®® 
or where he merely goes to the window of the tick¬ 
et office, and not finding the agent there immediate¬ 
ly enters the cars without making any effort to see 
if the agent is within the office, or to attract his 


notice,^ he may be required to pay the train rate of 
fare; and this is also true where he reaches the 
station too late to buy a ticket before taking the 
train.2 Where, however, the company fails to ob¬ 
serve the statute relative to keeping open the ticket 
office, it cannot demand a higher rate, even though 
the passenger did not apply at the office for a ticket 
within the time specified, since the court regards 
the provision of the statute as an absolute rule, the 
operation of which is in no wise dependent on the 
attempt or intent of the purchaser to buy a ticket.® 

h. Opportunity to Purchase Ticket 

A condition precedent to the enforcement of a regu¬ 
lation exacting an extra charge is that the carrier af¬ 
ford the passenger a reasonable opportunity to purchase 
a ticket. 

As a condition precedent to the enforcement of a 
regulation exacting an extra charge in case of a 
failure to purchase a ticket, the carrier must have 
afforded to the passenger a reasonable opportumty 
to procure a ticket.^ The duty of the company in 
this respect may be stated thus: It must furnish a 
convenient and accessible place for the sale of tick¬ 
ets with a competent person m attendance ready to 
sell them,® which place should be open and accessi¬ 
ble to all passengers for a reasonable time before 
the departure of each tram, so that the passenger’s 
failure to obtain a ticket shall really be a case of 
neglect on his part and not the fault of the com¬ 
pany.® If a reasonable opportunity to purchase is 
not afforded, the passenger is entitled to have the 
regular fare accepted for his transportation,'^ al- 


sa. IlL—Chica&o, etc, K. Co. v. 
Parks, 18 III. 460, 68 Am.D. 562. 

Mu Ill—^Lake Ene. etc, R. Co, v. 

Quisenberry, 48 lU-App. 338 
Tex.—^Elaston v. Waters, App., 16 S.W. 
540. 

95b Ga.—^Brown v. Central of Geoi^ 
gia R. Co, 58 S E. 163, 128 Ga. 635. 
Wis.—Phettiplace v. Northern Pac. 
R. Co, 54 N.W. 1092, 84 Wis. 412, 
20 LRJV. 483. 

Cteder Ysy ooxpoxatioii comntifa-Hon 
In some jurisdictions an order to 
such effect may be made by tbe cor¬ 
poration cornTOKssion as to travel 
within the state.—Atchison, T. & S. 
F. Ry Co, V. State, 150 P. 108, 47 
Okl. 646—^10 CJ- p 688 note 22. 

W.Va.—White v. Chesapeake, 
etc, R Co. 26 W.Va. 800 

97- Miss.—^Illinois Cent. R. Co v. 
Mississippi Railroad Coromission, 
77 So 314, 116 Miss. 484. 

10 C.J. p 6SS note 24. 

I’a-—^Reese v. Pennsylvania R. 
Co.. 19 A. 72. 131 Pa 422, 17 Am. 
S.R. 818. 6 L.RA. 529. 


Parttenlar charge hdd not illegal 
A rule that passengers shall pay 
ten cents extra with a subsequent 
refundment when cash is tendered 
instead of a ticket, is a reasonable 
rule and is not in violation of a 
statute fixing the mainmum rate for 
the transportation of passengers — 
Allen V- Chicago, etc, R. Co., 133 N. 
W. 462, 116 Mmn. 119, Ann Cas.l913A 
1197. 

99- Kan.—^Umon Pac- R. Co. v- 
Wolf, 38 P, 786, 54 Kan 592 

1- Ind.—^Indianapolis, etc., R. Co v. 
Kennedy, 77 Ind 507. 

2 . Ga—Coyle v. Southern R Co., 37 
SE, 163, 112 Ga. 121. 

—^Liake Erie, etc.,.R Co. v. Mayo, i 
30 N.E, 1106, 4 Ind.App 413. 

Minn—Allen v. Chicago, etc, R. Co, 
133 N.TV. 462, 116 Minn- 119, Ann 
Cas 1913A 1197. 

a Tex.—^Missouri Pac. R. Co. v. Mc- 
Clenahan, 1 SW. 576. 66 Tex. 530 
—Gulf, etc, R. Co. V. I>yer, 95 S W. 
12 , 43 Tex.CivApp. 93. 

4. Ala.—Southern Ry. Co v Black- 
weU, 100 So. 215. 211 Ala. 216— 

1154 


Louisville & N. R. Co v. Harper, 
83 So 142, 203 Ala 398 
10 C.J p 689 note 26 
a. Ky.—Ponder v Lexington, etc., R 
Co., 174 S W. 786. 164 Ky. 69. 

10 C J p 689 note 26 

S. Ga .—Adams v Louisville & N 
R Co.. 109 S.E. 703. 27 Ga.App. 
720. 

10 C J p 689 note 26. 

I Purchase en route 

A passenger cannot while en route 
be required to leave tbe train in oi> 
der to purchase a ticket.—Central R, 
etc, Co V. Strickland, 16 S.E. 352, 
90 Ga 562—Adams v Louisville & 
N. R. Co, 109 SB. 703, 27 Ga.App. 
720 

7- Ala.—^Louisville & N. R. Co. v. 

Harper. 83 So. 142, 203 Ala 398 
Ga—Adams v. Louisville & N. R 
Co„ 109 S.B. 703. 27 Ga.App. 720. 

10 C J- p 689 note 26. 

Tourney over two lines 

Where a passenger, having no tick¬ 
et without his fault, paid the regu¬ 
lar ticket rate to a junction point of 
the carrier's line, but showed no rea¬ 
son for not providing him « elf with a 
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though the contrary has also been held.* Accord¬ 
ingly, where there is no ticket office, or it is not kept 
open during a reasonable time before the departure 
of the train, so that a ticket may be bought, the reg¬ 
ulation is not applicable.® 

Time for keeping open office. Reasonable time 
for keeping open the office for the sale of tickets 
has been held to mean up to the time fixed by the 
published rules of the company for the departure 
of the train and not up to the time of actual de¬ 
parture;^® and It is not necessary that the office 
be kept open until the very moment the tram de¬ 
parts if the agent, in the usual course of the prac¬ 
ticable discharge of his duties, has afforded oppor¬ 
tunity for the purchase of tickets.^ What is a rea¬ 
sonable time is usually a question of fact for the 
determination of the jury under the circumstances 
of the particular case,i2 with reference to the re¬ 
quirements, convenience, and demaTid of the public 
at the station m question.^® 

Under a statutory provision that the ticket office 
shall be kept open at least one hour prior to the 
departure of each passenger train,^^ or just prior 
to the departure of the train,^® it has been held that 
the actual departure and not the advertised time of 
departure is meant. Where, however, the require¬ 
ment is to keep the office open a specified time be¬ 
fore the schedule time for the departure of the 
train, it is not necessary that an opportunity be af¬ 


forded for the purchase of a ticket after the sched¬ 
ule time for departure, although the train is late.^® 
If there is no one m attendance to sell tickets, the 
office is not “open” within the meaning of the stat¬ 
ute.^* 

It is a good defense to a prosecution, under stat¬ 
utes making it an offense for a ticket agent to neg¬ 
lect to keep the ticket office open for the time pre¬ 
scribed by statute, that the railroad company did 
not sell tickets at such station for such train, but 
permitted the passengers to pay regular ticket fare 
on the train.i* 

c. Waiver of Bight to Demand BxUa Fare 

In the absence of a mistake, the conductor by ac¬ 
cepting and retaining the regular ticket fare waives the 
right to require payment of the extra charge, provided 
the passenger is justified in the belief that it was ac¬ 
cepted as payment in full. 

WTien a passenger in good faith tenders the reg¬ 
ular ticket fare, and the conductor takes and re- 
tams it, he thereby waives the right to require the 
passenger to pay the difference between the ticket 
and train fare, provided the passenger is, from the 
attendant circumstances, justified in the belief that 
it was accepted as payment in full.^® So, where the 
conductor receives and retains the ticket fare with¬ 
out demanding more until the train has passed the 
place at which he must exercise or abandon the 
right to eject the passenger for nonpayment, the 
latter has the right to assume that the amount paid 


ticket for the remainder of lus joui> 
ney, the conductor of the tram there 
taken was entitled to collect the 
tram rate for the remainder of his 
journey.—Adams v. Louisville & N. 
R Co., 109 S.E. 703. 27 Ga.App. 720. 

8 - Conn.—Crocker v. New London, 
etc., R. Co., 24 Conn. 249. 

N Y.—^Bordeaux v. E3ne R. Co., 8 Hun 
579. 

10 C J. p 689 note 27 

9- Ky—Snellbaker v. Paducah, etc., 
R Co.. 23 S.W. 509, 94 Ky, 597. 
15 Ky.L. 380. 

10 C J. p 689 note 28. 

IOl Ill —St. Louis, etc, R. Co. v. 
South. 43 HI. 176. 92 Ain.D. 103— 
Ulmois Cent. R. Co. v. Bauer, 66 
IIIAlPP 124. 

Mass.—Swan v. Manchester, etc., R 
Co., 132 Mass. 116, 42 Am.R. 432. 

iL S-C.—^Talbert v. Charleston, etc., 
R. Co., 55 S.E. 138. 75 S.C. 138. 

10 C.J. p 689 note 30. 

12 . Ga.—Central R., etc, Co. v. 

Strickland, 10 S.B. 352, 90 Ga. 562. 
Iowa.—Everett v. Chicag^o, etc., R 
Co.; 28 NW. 410. 69 Iowa 15, 58 
AmR. 207. 

Minn.—Du Laurans v. St. Paul, etc., 
R. Co, 15 Minn. 49. 2 Ain.R. 102. 
10 C.J. p 689 note 3L 


13. Iowa —^Elverett v. Chicago, etc , 
R. Co, 28 N.W. 410, 69 Iowa 15, 
58 AmR 207. 

14- N.Y.—Nellis V New York Cent 
R. Co, 30 N.Y 505—Chase v. New 
York Cent R. Co., 26 N.Y. 523— 
Porter v. New York Cent. R. Co., 34 
Barb. 353, 355. 

In. Texas 

(1) Under a statute requiring tick¬ 
et offices to be kept open for one- 
half hour prior to the departure of 
each tram, an instruction that it 
was the duty of the carrier to keep 
its office open for a half hour before 
the arrival of the tram and until 
the departure thereof imposed a 
greater duty upon the earner than 
was imposed by law.—Missouri, etc., 
R. Co. V. Mills. 65 S.W. 74. 27 Tex. 
Civ.App. 245. 

(2) A failure to keep the office 
open as required by sueffi a statute 
constitutes negligence.—^Internation¬ 
al & G. N. R. Co- V. Lister. CivApp., 
72 S.W- 107. 

15u Kan.—Atchison, etc., R. Co. v. 
Hogue, 31 P. 698, 50 Kan. 40—^At¬ 
chison, etc-, R Co. V. Dwelle, 24 
P. 500. 44 Kan. 394. 

IGl Ill.—St. Louis, etc., R. Co. v. 
South. 43 ni. 176, 92 Am.!). 103—1 
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Illinois Cent. R. Co. v. Bauer, 66 
IlLApp 124—Chicago, etc., R. Co. 
V. Brisbane, 24 IlLApp. 463. 

Mass—Swan v. Manchester, etc.. R 
Co., 132 Mass. 116. 42 Am.R. 432. 

Xn. Kentacky, under a statute re¬ 
quiring railroad companies to keep 
their ticket offices open at least thir¬ 
ty minutes immediately preceding 
the schedule time of departure of 
passenger trains, and that, when any 
regular jiassenger train is delayed 
for thirty minutes in its arrival no¬ 
tice of the length of time of the de¬ 
lay shall be posted, a railroad com¬ 
pany need not, where a tram is seven 
minutes late, keep its office open up 
to the time of departure.—^Ponder v. 
Lexington, etc.. R. Co.. 174 S-W 786, 
164 Ky. 69. 

17- Tex.—Gulf, etc., R Co. v. Dyer, 
95 S-W. 12, 43 Tex.Civ.App. 93. 

10 C.J- p 689 note 37. 

ISi Tenn.—^Brady v. State, 16 Lea 
628. 

i 19- Minn.—Wardw^ v. Chicago. 

etc., R. Co., 49 N.W. 206, 46 Minn. 

I 514, 24 AirnSJEt. 246. 13 LR.A. 596. 
qualifying Du Laurans v. St. 
PauL etc., R. Co., 15 Mmn 29. 49. 
2 Am.R. 102. 
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is satisfactory.20 However, if the regular ticket 
fare is received through mistake, the conductor 
has a reasonable time to demand the extra fare.-^ 
The fact that the earner has in other cases required 
only the regular fare is immalenal.-^ 

§ 602 . Representations and Acts of Agent or 
Employee 

As a general rule representations within the ap¬ 
parent scope of a ticket agent’s or conductor's authority 
bind the carrier. 

Any agent allowed to exercise general authority 
to sell tickets over the line of a earner thereby 
binds the carrier,23 and any representation or prom¬ 
ise within the apparent scope of his authority in 
making such contract for transportation will be 
binding,^^ particularly where the carrier has acted 
on the contract with knowledge of the facts.25 If 
the terms of a ticket in effect are dependent on 
punches or marks not ordinarily intelligible to a 
purchaser, he may rely on the representations of 
the agent with regard to their effect.^^ A carrier, 
however, is not liable for agreements or special con¬ 
tracts made by an agent, not within the scope of his 


authority.27 Thus the carrier has been held not li¬ 
able for the representations of a ticket agent that 
a ticket may be used by one other than the original, 
purchaser,28 or that the conductor would transport 
without a ticket one who had lost his tickeL^S Al¬ 
so, a carrier is not liable for the representations of 
its agent that coupons attached to a contract of car¬ 
nage would entitle the purchaser to travel over a 
road not included in the contract and not authorized 
by the filed and published tanffs.80 An agent au¬ 
thorized to sell cannot bind the carrier by delegat¬ 
ing his authority to another, as by putting tickets 
already stamped and prepared for delivery into the 
hands of a third person, without the carrier’s 
knowledge or consent.81 

Representations subsequent to sale of ticket A 
clear distinction appears to exist between an agent’s 
representations at the time of the selling of the 
ticket and subsequent representations of an agent 
of the same company with regard thereto 2 rep¬ 
resentations as to the effect of a ticket, not made in 
connection with its sale, are without authority,82 
and are not binding on the company.24 


ao. Minn.—Wardwell Chicago, 

etc, R Co„ 49 N.W. 206. 46 Minn 
514, 24 Am SR. 246. 12 L.RA. 596 
21- Ind—^Liake Erie, etc, R. Co. v. 

Mays, 30 N.E 1106. 4 Ind.App 412. 
Minn.—-Wardwell v. Chicago, etc., R 
Co., 49 N.W. 206, 46 Minn. 514, 24 
AmS.R. 246. 13 LlRA 596, quali¬ 
fying Pu Liaurans v, St. Paul, etc., 

R. Co., 15 Minn. 49, 2 Am,R 102. 

22 . Ind.—Sage v. Evansville, etc., R. 

Co.. 33 NE. 771, 134 Ind 100. 

231. U.S.—Winters v. Cowen, CC 
Ohio. 90 F. 99, affirmed 96 P. 929, 
37 C.CA. 628 | 

Ky —Southern R. Co v. Marshall, 64 j 

S. W. 418, 111 Ky 560, 23 Ky.L.. 
813. 

Waiver of conditions by agent see 
infra § 621. 

24s. Ala.—^Lamb v. Mitchell, 80 So. 

151. 16 Ala.App 577. 

10 C.X p 690 note 49. 

Bcope of ticket agent’s aathoxity 

(1) “The ticket agent generally 
has power to make contracts for the 
carrier for the carriage of passen¬ 
gers, and such contracts are within 
the scope of his apparent duties.”— 
Yazoo & M. V. R. Co. v. O'Keefe, 88 
So 1, 2, 125 Miss 536 

(2) “The authorities agree that a 
ticket agent authorized to sell tickets 
has authority, and that it is his duty, 
upon application of a passenger or 
intended passenger, to give informa¬ 
tion as to the proper tram upon 
which a ticket entitles the passenger 
to travel, and other like informa¬ 
tion regarding the use of the ticket.” 


—Lamb v. Mitchell, 80 So. 151, 16 
Ala.App 577. 

(3) Other statements see 10 C.J. p 
690 note 49 [af. 

Agent authorized to seU tickets over 
connectuig line 

An agent of a carrier who has 
authority to sell a passenger ticket] 
over Its own line and that of a con¬ 
necting earner has authority to bind 
his principal by representations re¬ 
lating to the transportation over 
both lines.—^Liouisville, etc, R Co. v. 
Spurting, 170 S.W. 192, 160 Ky. 819, 
Ann.Cas.l916A 487. 

25- Ky.—Southern R. Co. v. Mar¬ 
shall, 64 S.W. 418, 111 Ky. 560, 23 
Ky.1.. 813. 

10 C X p 690 note 50. 

25. Tenn.—O'Rourke v. Citizens’ St. 
R. Co., 52 S.W. 872, 103 Term. 124, 
76 Am.S.R 639. 46 ERA. 614. 
Tex.—Gulf, etc., R. Co v. Copeland, 
42 S-W. 239, 17 Tex.Civ.App. 55. 

10 C X p €90 note 5X 

27- Me.—Cuozzo v. Maine Cent, R, 
Co., 91 A- 1006, 112 Me. 560. 

10 C.J. p 691 note 62. 

28. Ga—Coyle v. Southern R. Co., 

I 37 S.B 163. 112 Ga. 121. 
j Transferability of tickets see infra 
§ 607. 

Valiant* on. of nontxansfezsble tiokefe 
Tbe fact that one other fha-n the 
original purchaser of a nontrans- 
ferable ticket had the return portion 
validated by one of the agents of the 
carrier gave him no nght to use the 
ticket, since it was not within the 
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scope of the agent’s authority to ex¬ 
tend the privileges afforded by the 
ticket to one other than the original 
purchaser—^Boston v. Southern Pac. 
Co.. 194 S.W. 814. 175 Ky. 641. 

29i. Tex —^Texas, etc., R. Co v. 
Smith, 84 S.W. 852, 38 Tex Civ. 
App 4. 

30;. Ala —Alabama Great Southern 
R. Co. v. Vermillion, 77 So. 67, 69, 
16 Ala.App. 229. 

“The defendant tcamerl cannot 
be held liable for a statement by 
I the defendant's agent that the cou- 
jpons are good over a road not m- 
I eluded m the contract, when the law 
! charges plaintiff [purchaser] with a 
knowledge of the fact that they are 
not, and that it would be unlawful 
for defendant to so contract.”—Ala¬ 
bama Great Southern R. Co. v. Ver¬ 
million, supra. 

31- Ga—Comer v. Foley, 25 S.B. 
671. 98 Ga. 678. 

Ohio.—Frank v. Ingalls, 41 Ohio St. 
560. 

32. Ga —Shoenig v. Atlantic Coast 
Line R Co.. 86 S.E. 940, 17 Ga.App. 
350, 

33. U.S.—Atchison, T. & S. F. R. 
Co. V Cameron, Ind,T., 66 F. 709, 
14 CCA, 358. 

Ga—Shoenig v. Atlantic Coast Line 
R Co. 86 S.E. 940, 17 GaApp. 350. 
Iowa—TTa-nion v. Illinois Cent. R. 

Co.. 80 N.W 223, 109 Iowa 136. 

10 C.X p 690 note 53. 

34t Iowa.—-Hanlon v* Ulinois Cent. 
R. Co., supra. 



13 C.J.S, 


CABRIESa 


§ 603 


Limiting agcnfs authority. If the carrier seeks 
to limit the ticket agent’s authority it must have its 
rules posted in its passenger depots or else it must 
otherwise bring the limitation to the attention of 

the passenger.35 

Railroad conductors may make reasonable ar¬ 
rangements as to passengers transported under their 
direction,^® but conductors have no authority to 
make special contracts of carnage.^^ 

§ 603. Nature and Effect of Ticket 

a. Particular types defined 

b. Ticket as contract 

a. Particular Types Defined 

The various types of tickets have been defined. 

A commutation ticket is a railroad ticket giving 
the holder the right to travel at a certain rate for 
a limited number of trips, or for an unlimited num¬ 
ber within a certain period of time, for a less 


amount than would be paid in the aggregate for so 
many separate trips.®® As otherwise defined it is a 
ticket for one passenger, good for more than one 
ride, or for more than one passenger for one ride, 
sold at a reduced ratea season ticket.^® 

Coupon tickets. Coupon tickets are complete 
tickets fastened together, and issued by carriers of 
passengers to be detached and given up in pay¬ 
ment of fare.^1 

Excursion ticket. An excursion ticket is one of 
the varieties of special rate tickets coming within 
the designation or general description of “commu¬ 
tation tickets.”**^ 

Mileage hook. A mileage book is a contract of 
carnage, having attached thereto coupons, one for 
every mile, each coupon being in two parts, one for 
the passenger s fare, the other for his baggage.^® 

Party-rate ticket. A party-rate ticket is a single 
ticket covering the transportation of ten or more 
persons from one place to another.^^ As otherwise 


35. Miss.—^Yazoo & M V. R. Co. v. 
O'Keefe. 88 So. 1. 125 Miss 536. 

36. N T.—^Wright v. Glens Falls, 
etc.. R. Co., 48 N.Y.S. 1026, 24 App. 
Div. 617. 

Tex—Chicago, etc., 3Et. Co. v. Burns. 
Civ App., 104 S.W. 1081, affirmed 
107 S W 49, 101 Tex. 329. 

10 C.J. p 691 note 65. 

37. Pa —^Anderson v. Union Trac¬ 
tion Co, 7 Pa.Dist- 41. 

38. Black Li. D. 

^•nwi^v definitions 

(1) The purchase of a right to go 
upon a certain route dunugfa speci¬ 
fied period for a less amount than 
would be paid m the aggregate for 
separate tnps. 

U.S —^Interstate Commerce Cominis- 
sion V. Baltimore & O R. Co., C,C. 
Ohio, 43 F. 37, 56, affirmed 12 SCt. 
844. 145 U.S. 263, 36 Li.Ed. 699. 
Ind—Etter v. Cleveland, etc., R. Co., 
86 hr.B. 1020, 171 Ind. 581. 587. 
588. 

(2) A ticket issued at a reduced 
rate by a earner of passengers, en- 
titlmg the holder to be carried over 
a given route a limited number of 
times, or an unlimited number dur¬ 
ing a certain period 

U.S—^Interstate Commerce Commis¬ 
sion V. Baltimore & O. R. Co., su¬ 
pra. 

Ind.—Etter v. Cleveland, etc., R. Co., 
supra. 

(3) A railway or other ticket enti- 
thng the holder to repeated passage 
or other service, etc., at a reduced 
late.—Etter v. Cleveland, etc., R. Co., 
seq^ra. 

(4) A ticket, as for transportation. 


which is the evidence of a contract 
for service at a reduced rate. 

U.S —Interstate Commerce Commis¬ 
sion V. Baltimore & O R. Co., Ohio, 
12 S.Ct. 844, 145 U.S. 263, 277. 36 
L.Ed 699, affirming, C.C.. 43 F. 37. 
Ind.—^Etter v. Cleveland, etc., R Co., 
supra. 

"Party-rate” ticket distingnished 

(1) **The difference between com¬ 
mutation and party-rate tickets is 
that commutation tickets are issued 
to induce people to travel more fre- 
Quently, and party-rate tickets are 
issued to induce more people to trav¬ 
el There is, however, no difference 
in principle between them, the ob¬ 
ject m both cases being to increase 
travel without unjust discrimination, 
and to secure patronage that would 
not otherwise be secured."—^Inter¬ 
state Commerce Commission v Bal¬ 
timore & O. R. Co.. C.C.Ohio, 43 F. 
37, 56. affirmed 12 S.Ct. 844, 145 U.S. 
263. 36 UEd 699. 

(2) “A one-way party ticket enti¬ 
tles the number of persons specified 
thereon to transportation of the 
quality indicated by the ticket, with¬ 
out stop-over, from and to the sta¬ 
tions named on the ticket, within the 
limit specified. It is used for irregu¬ 
lar travel between points varying 
with the applications of parties 
traveling one way. A commutation 
ticket entitles the holder (one per¬ 
son) to one first-class passage, with¬ 
out stop-over, for each number in¬ 
dicated on, or each coupon attached 
to, the ticket, between the stations 
named, m either direction, and is 
available to anyone under the condi¬ 
tions and within the limit specified 
in the contract. It is a kmd of 
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ticket largely used by suburban resi¬ 
dents traveling between their homes 
and the larger cities, such as busi¬ 
ness men school children, employees, 
etc. It has various forms, but is 
uniform in substance. It is a ticket 
generally on sale regularly by rail¬ 
roads. while party rates are com¬ 
monly made to suit the particular 
conditions governing each party. 
We think the best expert railroad 
authority is to the above effect, and 
also that party-rate tickets are an 
entirely distinct class from com¬ 
mutation tickets, and are for a dif¬ 
ferent class of travel”—Pittsburgh, 
etc, R. Co. V. Baltimore, etc., R. Co., 
2 IntCom.Rep. 729, 731. 

(3) Other statements see 12 C J p 
216 note 48 [a]. 

39- U S.—^Interstate Commerce Com¬ 

mission V Baltimore & O. R. Co, 
C.COhio, 43 F. 37, 43. affirmed 12 
set. 844, 145 U.S. 263, 36 L..Ed. 
699. * 

Ind.—^Etter v. Cleveland, etc R. Go., 
86 ]Sr.B, 1020, 171 Ind. 581, 587, 588. 

, 46. Ind.—Etter v. Cleveland, etc., R. 
i Co, supra. 

41. English Li T>. 

42. U.S—^Interstate Commerce Com¬ 

mission V, Baltimore & O R Co., 
C C.Ohio, 43 F 37, 43, affirmed 

12 set. 844. 145 U.S. 263. 36 L. Ed. 
699. 

23 C.J p 276 note 13 

43. Ga.—Southern R. Co. v. Rosen¬ 
heim, 58 S.E. 81, 1 GuAlPP. 766. 
770. 

40 C J. p 658 note 52. 

44. U.S —^Interstate Commerce Com¬ 
mission V Baltimore & O. R. Co., 
Ohio, 12 S.Ct. 844, 145 U.S. 263, 
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defined, it is a ticket for the transportation of a 
number of persons from a place in one state or ter¬ 
ritory to a place situate in another state or terri¬ 
tory at a rate less than that charged to a single indi¬ 
vidual for a like transportation on the same trip.^5 

Stop-over ticket. A stop-over ticket is one which 
gives a right to stop at a station be 3 'ond the time 
of the departure of the train on which one came 
with the purpose of continuing one’s journey on a 
subsequent train.^® 

b. Ticket as Contract 

Subject to some qualifications, the ordinary railroad 


ticket is not a contract, and Is generally regarded as in 
the nature of a receipt or voucher showing that the pas¬ 
senger has paid his fare, and evidencing his right to 
transportation. 

Subject to certain qualifications, the ordinary 
railroad ticket is not a contract in itself,^^ ijuj 
merely a memorandum thereof,^® and is generally 
regarded as m the nature of a receipt,^^ or as a 
token or voucher,®® showing that the passenger has 
paid his fare. Such a ticket is evidence of the 
right to transportation furnished to the passenger 
in consequence of a contract to carry,®^ but is not 
evidence of the terms of passage, nor conclusive 
of the right to passage,®^ since the actual contract 


278, 36 L. Ed. 699, affirming^, C C., 43 
F. 37. 

47 C.J. p 1320 note 25. 

45. Ga—^Raleigrh. etc, R. Co. v. 
Swanson, 28 S.E 601, 102 Ga. 754, 
759. 39 L.RA. 275. 

46L CaL—^Robinson v Southern Pac. 
R Co., 38 P. 94, 100, 105 Cal. 526, 
556, 28 L..RA. 773. 

Wen known, to g^eneral pnTilic 

“A ‘stop-over’ ticket is a thing 
well known, not only in railroad cir¬ 
cles, but to the general public.— 
so well known as to have gone into 
the common dictionaries of the lan¬ 
guage.”—Robinson v. Southern Pac. 
R. Co.. 38 P. 94, 100, 105 Cal. 526. 28 
L..R.A 773. 

47- CaL—Ames v Southern Pac 
Co.. 75 P. 310. 141 CaL 728, 99 Am. 
S.Rw 98. 

IlL—^Lust V. Metropolitan West Side 
Elevated Ry Co., 222 IlLApp. 288. 
Ky.—Guy V. Interstate Transit, 51 S. 
W.2d 455, 244 Ky. 479—^Brumfield 
V. Consolidated Coach Corporation, 
40 S.W2d 356. 240 Ky 1—Louis¬ 
ville & N. R Co. V. Sandlin, 272 S. 
W 912. 209 Ky. 442. 

Nev.—Summerfield v. Hines, 197 P. 
690, 45 Nev. 60. 

Okl —^Dickinson v. Bryant, 172 P. 432, 
69 OkL 297. L.R A1918E 978. 

10 ax p ^92 note 73. 

dB. Ky.—Guy v. Interstate Transit, 
51 S.W.2d 455. 458, 244 Ky. 479— 
Brumfield v. Consolidated Coach 
Corporation. 40 S.W.2d 356, 362, 
240 Ky 1—Louisville & M. R. Co. 
V. Sandlin. 272 S.W. 912. 913, 209 
Ky. 442. 

10 ax p 692 note 73 [e]. 

“As between carrier and passen¬ 
ger the ticket is only a memoran¬ 
dum of the contract for carriage, the 
terms and details of which have 
been agreed upon before the deliv¬ 
ery of the ticket.”—Guy v. Inter¬ 
state Transit, supra—^Brumfield v. 
Consolidated Coach Corporation, su¬ 
pra—^Louisville & N. R Co. v. Sand¬ 
lin, supra. 

As between passenger and condnc. 


tor, ticket is evidence of passenger’s 
rights.—^Louisville & N. R. Co. v 
Sandlin, 272 S.W 912. 209 Ky. 442. 

49- Cal.—^Ames v Southern Pac. Co., 
75 P. 310. 311. 141 Cal 728, 99 Am. 
S.R. 98. 

Ill—^Lust v Metropolitan West Side 
Elevated Ry. Co, 222 IllApp 288 
Nev—Summerfield v. Hines, 197 P. 

690, 692, 45 Nev. 60. 

10 ax p 692 note 73 Ed] 

“It is more m the nature of a 
receipt griven by the railroad com¬ 
pany as evidence that the passenger 
has paid his fare for a certain kind 
of passage on the proper trains of 
the company, as limited and regulat¬ 
ed by its rules ” 

Cal —Ames v. Southern Pac. Co., 
supra 

Nev,—Summerfield v. ECines. supra. 

An elevated street railway ticket 
is merely a receipt and not a con¬ 
tract to carry, and a purchaser who 
presents such a ticket m payment 
of his fare, after the rate of fare 
has been raised by the public utili¬ 
ties coTninission, may be required to 
pay the difference between the price 
of the ticket and the new rate — 
Lust V. Metropolitan West Side Ele¬ 
vated Ry. Co., 222 IlLApp. 288. 

As property 

(1) An ordinary railroad ticket 
has more the character of personal 
property than of a negotiable instru¬ 
ment.—Frank v. Ingalls, 41 Ohio St 
560. 564—51 aj p 371 note 27. 

(2) Yet it is not merchandise or a 
chattel—State v. Corbett, 59 NW. 
317, 57 Minn. 345, 350, 24 L.RA 498 
—51 C.X p 371 note 28. 

SO. Ind—Pittsburgh, C., C. & St L. 
Ry. Co V. Higgs. 76 N.E. 299. 165 
IndL 694 

47 C.X p 1373 note 22 Eh]—^51 ax p 
371 note 29. 

It is a coxLwmie-nt symbol to rep¬ 
resent the fact that the bearer has 
paid to the company the agreed price 
for his conveyance upon the road to 
the place designated—Cleveland, etc. 
R. Co, V. Bartram. 11 Ohio St. 457, j 
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462—^Frank v. Ingalls, 41 Ohio St. 
560. 563. 

local tickets . . . are 

mere tokens to the passenger and 
vouchers for the conductor, adopted 
for convemence to show that the 
passenger has paid his fare from one 
place to another.”—Watson v. Louis¬ 
ville. etc.. R Co., 52 S.W. 1024, 104 
Tenn 194, 200, 49 L R A 454—Louis¬ 
ville, etc., R Co. V. Turner, 47 SW 
223. 100 Tenn. 213. 224, 43 L.R.A 
140. 

Passage ticket for ocean, voyage dis¬ 
tinguished 

“There is a distinction between 
the ordinary railroad ticket and a 
passage ticket for an ocean voyage, 
m that the former may be frequent¬ 
ly treated as a token, while the lat¬ 
ter partakes more of the character 
of a contract.”—^Murray v. Cunard 

5 S. Co., 193 N.Y.S 220. 221. 200 
App Div. 466 

51- Okl—Dickinson v. Bryant, 172 
P. 432, 69 Okl. 297, L.RA.1918E 
978. 

pi-imaTy function of ticket 

“Primarily, the function of a tick¬ 
et is to serve as evidence, as between 
the conductor of the carrier’s tram 
and the passenger, of the latter’s 
right to transportation”—Louisville 

6 N. R. Co. V Rieley, 93 S.E. 574, 
575, 121 Va 469, L.RA1918A 775. 

Delivery of ticket as sp^lclent evU 

‘•Where a earner sells a x>assen- 
ger a ticket, its delivery is sujQlcient 
evidence that it has contracted to 
carry him to the point named in the. 
ticket within a reasonable time, not 
on a certain vehicle or coach of the 
passenger’s own choosing, hut sub¬ 
ject to the rights of the carrier to 
assign the holder to the particular 
vehicle, and to the seat to he occu-t 
pied by the holder while being trans-^ 
ported.”—Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
363, 240 Ky. 1 

52. Tenn.—Watson v. Louisville dr 
N R Co, 56 S.W. 1024, 104 Tenn. 
194, 49 LILA 454. 
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between the earner and the passenger, made when 
the ticket is purchased, gjovems, notwithstanding re¬ 
citals in the ticket.53 While a passenger has a right 
to assume that a ticket delivered to him conforms 
to his contract,54: either party may prove the re¬ 
jection or waiver of any terms therein indorsed.55 

On the other hand, it has been held that a ticket 
may be both a receipt and a contract56 Thus, 
where, in addition to its usual form, the ticket con¬ 
tains some reasonable stipulation or condition which 
the passenger has assented to, it may, to the extent 
of such stipulation, evidence57 or constitute58 the 
contract. Without regard to particular stipulations 
or to the assent of the passenger, it has been held 
that tickets are the contracts, or evidences of the 
contracts, of the camers,®^ and that the face of the 
ticket is conclusive evidence to the conductor of 
the terms of the contract.®® 

Ticket purporting to he complete agreement; spe¬ 
cial contract. Generally where a ticket purports to 
be a complete agreement and sets out the terms of 
a special contract it is to be looked to as the evi¬ 
dence of the contract, and is conclusive as to its 
terms.®^ 


A transfer ticket of a street railroad company is 
evidence of the contract as made out and punched 

b^' the carrier.®2 

A train check issued by a conductor in taking up 
a ticket is merely evidence of the right to transpor¬ 
tation of the person to whom it is given ®3 

Devolution. A mileage book, at the death of the 
one to whom it is issued, goes to his personal repre- 
sentatives.®4 

§ 604. Construction: What Law Gov¬ 

erns 

Where a ticket is ambiguous, it should be construed 
most strongly against the carrier. In the absence of an 
intention of the parties to the contrary, the contract 
should be governed by the law of the place where the 
ticket is bought. 

Where a ticket is of doubtful meaning, or am¬ 
biguous, it should be construed most stronglj 
against the carrier by whom it is issued, and in fa¬ 
vor of the purchaser.®® In the absence of an ex¬ 
press contract to the contrary, the passenger accepts 
his ticket subject to the custom and usages, and 


53. Tex.—^Texas, etc., R, Co. v. 
Wynn, 97 SW. 506, 44 TexCiv. 
App. 29. 

10 aj p 692 note 75. 

54. US—^Harmon v. Jensen, C.CA, 
Mich., 176 F 519, 100 C.CA. 115. 
20 Ann.Cas. 1224. 

10 C.J. p 693 note 76. 

55- Me —^Burnham v. Grand Trunk 
R. Co, 63 Me. 298, 18 AmR. 220. 
10 C J. p 692 note 77. 

56. Va.—^Louisville & R Co. v# 
Rieley. 93 S.E 574, 121 Va. 469. L. 
RA.1918A 775. 

10 C J. p 692 note 79, 

Custom and nsag'e unportant 

Custom and usa&e may have an 
important hearmgr in determining 
whether a ticket may, in particular 
cases, constitute a contract as well 
as serve as evidence of the passen¬ 
ger’s light to transportation.—^Louis¬ 
ville & N R. Co. V. Rieley, 93 S.E.| 
574. 121 Va. 469, LR.A.1918A 775. 

57. Va.—Louisville & N. R. Co. v. 
Rieley, supra. 

Implied assent from acceptance and 
use 

“The very fact that the passenger 
knows the primary function . . . 

of the ticket and that he takes it to 
he used by him to serve su<^ func¬ 
tion, and so uses it. in the minds of 
some courts implies an assent on the 
part of the passenger to the stipu¬ 
lation on the ticket with respect to 
his rights of transportation (an im¬ 
plied meeting of the minds of the 


contracting parties being held to ex¬ 
ist in such cases), and hence the 
ticket IS held to evidence a contract 
between the passenger and earner to 
the extent of such stipulations — 
Louisville & N. R Co. v. Rieley, 93 
S.E. 574. 576. 121 Va. 469, L.RA. 
1918A 775, 

A uoutrausfexable ticket evidences! 
a legal contract between the earner 
and the purchaser, and limits the 
benefits of the contract to him — 
Kirby v. Union Pac. R. Co., 119 P. 
1042, 51 Colo 509 Ann.Cas.l913B 461. 

58. Ind.—^Baltimore, etc., R. Co. v 
Evans, 82 N.E 773, 169 Ind 410 
—-Pittsburg, C., C. & St. L Ry. Co 
v'Higgs, 76 NTE 299. 165 Ind. 694 
—^Louisville, etc, R Co. v. Wright, 
47 NE 491. 18 Ind.App. 125. 
Ticket cout^ming- limitattons as to 
use 

That part of a ticket providing 
that its use is limited to the pur¬ 
chaser and the dependent members 
of his family, and that a transfer 
will involve its forfeiture, consti¬ 
tutes a contract between the pur¬ 
chaser and the earner, by the limita¬ 
tions of which he hinds himself by 
accepting the ticket.—^Baltimore, 
etc, R. CJo. V. Evans, 82 N.E. 773, 
169 Ind. 410. 

59- Mmn.—State v. Corbett, 59 N. 
W, 317, 57 Minn. 345, 350. 24 L.R. 
A 498. 

eOL N J.—Delaney v. Ene R. Co., 
117 A 395, 97 NJ.Law 434, af- 
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firmed 119 A 924, 98 N.J.Law 

558. 

“Conclusive force is to be given 
to the intrinsic effect of a railroad 
ticket, as expressed on its face, when 
tendered by the passenger, so the 
face of the ticket is conclusive evi¬ 
dence to the conductor of the terms 
of the contract of carriage on which 
the conductor has a right to rely.”— 
Delaney v. Eric R. Co., 117 A 395, 

97 NJLaw 434, affirmed 119 A 924, 

98 N.J.Law, 558. 

Conclusiveness of ticket as between 
conductor and passenger see infra 
§ 816. 

61. Ill—See Martin v Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
194 IlLApp. 480. 

Ind.—Calloway v. Mellett, 44 N 
E. 198, 15 Ind.App. 366, 57 Am.S.R. 
238. 

10 C J. p 692 note 78. 

Special contracts generally see in¬ 
fra § 615. 

62. Pa.—Golden v. Pittsburg R. Co., 
28 Pa.Super. 313. 

10 C.J. p 692 note 74. 

63^ U.S.—Cody V. Central Pac. R. 
Co., CCJCev., 5 F.(3as.No.2.940. 4 
Sawy. 114. 

10 aj. p 695 note 14. 

64. N.C.—MiTimsh v. Southern R. 
Co.. 47 SE. 432. 135 N.C. 342. 

65. Ohio.—Ann Arbor R. Co. v. 
Amos. 97 N.E. 978, 85 Ohio St. 300, 
43 L.R.A,N S., 587. 

10 C.J. p 693 note 83. 
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rules and regulations of the carrier.®® The ticket 
entitles him to transportation within a reasonable 
time, but not on any particular vehicle used by the 
carrier.®^ A ticket for a continuous passage is not 
necessarily a “through” ticket, but ma^' merely in¬ 
dicate that there are no st«,»p-over privileges.**® 

IVhat laic governs. In the absence of circum¬ 
stances indicating that the parties contracted with 
intent that some other law should govern, a con¬ 
tract evidenced by a railroad ticket is generally gov¬ 
erned b}' the law of the place where it is made, that 
is, where the ticket is bought;®® but a special con¬ 
tract which affects only the remedy is governed by 
the law of the forum."® 

§ 605. Tickets over Connecting Lines 

In the absence of a statute to the contrary or an 
agreement between the carriers, one carrier does not 
have the power to bind a connecting carrier by issuing 
a through ticket over its lines. 

In the absence of a statute to the contrary or any 
arrangement between carriers operating connecting 
lines, there is no right on the part of either to bind 
the other by the sale of a ticket-for through trans¬ 
portation over the two lines.*'! Where, however, 
there is such an arrangement, the connecting car¬ 
rier is bound to honor tickets or coupons sold by the 
initial carrier for transportation over the connect¬ 
ing line, ^2 even after the arrangement has termi¬ 
nated, provided the purchaser had no notice there- 
of.^3 The initial earner, in selling the ticket in 
such a case, acts as the agent of the connecting car¬ 
rier, although there has been no direct appointment 
to that effect but a connecting carrier cannot le¬ 


gally make the initial carrier its agent to sell a 
ticket for interstate transportation over a route pro¬ 
hibited by tariffs filed with the interstate commerce 
commission.^® WTiere the initial earner has ex¬ 
ceeded its authority, and the purchaser has notice 
of limitations on such authority, the connecting car¬ 
rier is not bound to honor the ticket-^® 

Mileage tickets. Where by agreement between 
two companies each is constituted the agent of the 
other in the sale of mileage tickets good over both 
lines, neither may repudiate a ticket over its Ime 
sold by the other, on account of the subsequent ab¬ 
rogation of the agreement.^^ Where, however, the 
mileage ticket specifies the number of miles tihat 
may be traveled on each road, the portion of the 
ticket unused on one road is not available for trans¬ 
portation on the other.^® 

Penalty. Under some statutes, the validity of 
which has been upheld, a railroad company is re¬ 
quired to sell tickets over the lines of a connecting 
carrier and is subject to a penalty for a violation of 
this requirement.^® Such a statute is intended sole¬ 
ly to prevent one railroad company from discrim¬ 
inating against a connecting company but it has 
been held that no liability attaches for the penally 
imposed for a refusal to sell a ticket to a point on 
the line of the connecting company, unless such 
connecting company has tendered its tickets and re¬ 
quested their sale,®® Where a connecting line hav¬ 
ing an office or agency has on sale tickets furnished 
by another connecting railroad and refuses to sell 
them to a prospective passenger, the connecting line 
is subject to the penalty.®! 


eSi Ky.—Brumfield y. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
363. 240 Ky. 1. 

“In the absence of an express con¬ 
tract to the contrary the passen- 
grer accepts the ticket subject to the 
custom and usagres, rules and regrula- 
tions of the carrier, which are uni¬ 
form and permanent and are intend¬ 
ed to protect and promote the com¬ 
fort, convenience, safety, or health 
of all passengers alike, and at the 
same time secure the rigrhts of the 
carrier.”—^Brumfield v. Consobdated 
Coach Corporation, supra. 

Ky.—Brumfield v. Consolidated 
Coach Corporation, supra. 
Performance of contract to transport 
on proper train or conveyance see 
infra § 641. 

6S. Md-—Stewart Taxi-Service Co. 
V. Spencer, 132 A. 153. 149 Md. 
635. 

69. Mo.—Robert v Chicagro, etc., R. 

Co, 127 S.W. 925. 148 Mo.App. 96. 
10 C.J. p 693 note 84. 


7a Tex.—St. Louis, etc., R. Co. v. 
Dysart. 130 SW. 1047. 62 Tex.Civ. 
App. 7. 

10 C J. p 693 note 85. 

71. TJ.S.—Oregron Short Line, etc, 
R- Co V. Northern Pac. R. Co., C 
C Or., 51 F. 465, affirmed 61 P.' 158, 
9 C,CA. 409 

10 C J. p 693 note 87. 

Nature and extent of liability of 
connectingr earners see infra § 653 

72. Tex.—Mexican Cent. R. Co v. 
Goodman, Civ.App., 43 S W. 580. 

10 C J. p 693 note 88. 

73. Ind —Pittsburgr, etc., R. Co v. 
Beiiyman, 36 NK. 728, 11 Ind App. 
640 

7^ tJ S —Cowen v "Winters, Ohio, 
96 P. 929, 37 CCA. 628, affirm- 
ingr. CG.. 90 P. 99. 

Ind.—^Pittsburgr. etc., R. Co v. Ber¬ 
ryman, 36 N.E. 728, 11 Ind App. 
640. 

Mont—^Brian v. Oregon Short Line 
R. Co, 105 P. 489, 40 Mont. 109, 
25 L.R A., N.S., 459, 20 Ann.Cas. 
31L J 


75- Ala.—^Seaboard Air Line R. Co. 
V. Patrick, 65 So. 437, 10 Ala.App. 
341. 

10 C.J. p 693 note 91. 

76. tr.S.—Anderson v. New York & 
N- HL R. Co., C.C Conn., 1 P.Cas. 
No.360, 6 Am.L.Rev. 754. 

Tex.—Chicago, etc, R. Co. v. Car- 
roll, Civ App., 151 SW. 1116. 

77- tr.S. —Cowen v. Winters, Ohio, 
96 P. 929, 37 C C.A. 628, affirming, 
aC.. 90 P. 99, 

7a Ihd —^Terre Haute, etc., R- Co. 
V. Fitzgerald, 47 Ind 79. 

79- Ga —Stephens v. Central of 
Cteorgia R. Co., 75 S,E. 1041, 138 
Ga. 625, 42 LRA.NS., 541. Ann. 
Cas.l913E 609. 

10 C J- p 694 note 96. 

80- Ga.—Jones v. Louisville, etc., R. 
Co, 63 S.E 627, 132 Ga- 11—Wim¬ 
berly V. Georgia Southern, etc., R. 
Co.. 63 S.E. 29, 5 Ga.App. 263. 

10 CLJ. p 694 note 97. 

81- Go.—Stephens v. Central €reor- 
gla R. Co., 75 S.E. 1041, 1044. 138 
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§ 606, Requiring Ticket or Perluil on Freight 
Train 

A regulation requiring persons wishing to ride on 
freight trains to pay fare or to procure a ticket or 
special permit in advance is reasonable, but the carrier 
must afford reasonable facilities therefor. 

It is a reasonable regulation to require persons 
wishing to take passage on freight trains to pay 
fare or to procure a ticket*- or a special permit** 
in advance. Of course, this right carries with it a 
corresponding duty on the part of the carrier to 
afford reasonable facilities for compliance.*^ 

§ 607. Transferability of Tickets 

a. In general 

b. Restriction of use to original pur¬ 

chaser 

a. In GeneraJ 

In the absence of a constitutional or statutory pro¬ 
hibition, or of a stipulation to the contrary on the face 
thereof, an ordinary ticket is transferable. 

In the absence of a constitutional or a statutory 
prohibition, or of a stipulation to the contrary on 
the face thereof, an ordinary ticket, merely indi¬ 
cating a right to be transported by the carrier be¬ 
tween two points named on its line, is transfera¬ 
ble,*® and the right to be transported between the 


points thus indicated passes by delivery of the ticket 
to the transferee,*® although it is purchased from a 
ticket scalper.*^ 

A ticket in coupon form, calling for transporta¬ 
tion over connecting lines, with stop-over privileges 
under certain conditions, is transferable at the 
terminus of each division.** 

A train check issued by a conductor in taking up 
a ticket is not assignable or transferable.*^ 

b. Bestriction of Use to Oiiginal Purchaser 

Unless prohibited by statute, a carrier may make its 
tickets nontransferable, and one other than the original 
purchaser is not entitled to transportation on such a 
Ticket. A ticket may also be limited to the use of sev¬ 
eral persons. 

Unless prohibited by statute it is competent for a 
carrier of passengers to restrict the use of its tick¬ 
ets to the original purchaser, and where by a stipu¬ 
lation a ticket is made nontransferable, one other 
than the person to whom it is issued is not entitled 
to transportation thereon,*® as, for example, where 
the words “not transferable,” or words of like im¬ 
port, are printed on the ticket.*^ Thus a railroad 
company may make special reduced rate tickets 
nontransferable, and in such a case the original pur¬ 
chaser cannot assign or transfer them, or any rights 


Ga. 625. 42 L.R.A..N.S.. 541, Ann. I 
Cas.l913E 609. 

“When one railroad places its tick¬ 
ets with another railroad, which has 
an office or asrency and physical con¬ 
nection with the former, this is sub¬ 
stantially a request to sell such tick¬ 
ets. And if the carrier having: them 
for sale refuses to sell them at the 
rate fixed by the railroad commis¬ 
sion of this state, this constitutes 
a discrimiTMition within the purview 
of the statute, and the earner so 
refusing: ... is liable for the 
penalty provided by . - - stat¬ 
ute.”—Stephens v. Central of Geor- 
g:ia R- Co., supra. 

SSL Ark.—McCook v. Northrop, 45 
q-W. 547. 65 Ark. 225. 

10 C.J. p 694 note 99. 

Persons ridmg: on freight trains as 
passengers see supra § 552. 

83l Tex —Ellis v. Houston East, 
etc., R. Co.. 70 S.W. 114, 30 Tex. 
Civ_A.pp 172. 

10 aj. p 694 note 1. 

S4. Ill.—Chicago, etc., R. Co. v. 

Flagg, 43 HL 364, 92 Am.!) 133 
Mo.—Cross V. RsTisas City, etc., R. 

Co., 56 Mo.App. 664. 

Tex.—Houston, etc., R. Co. v. Jack- 
son, Civ.App.. 61 S-W. 440. 
Opportunity to purchase ticket as 
affecting rig^t to exact extra fare 
see supra § 601 h. 


85u Ohio.—^Knecht v. Cleveland, C., 
a & St. L. Ry. Co., 6 Ohio NP., 
N.S., 13 

10 C.J. p 694 note 3. 

86l Ga.—Spencer v. Liovejoy, 23 S E. 

S36, 96 Ga 657. 51 Am.S.R. 152. ' 
10 C J p 694 note 3. 

87- Ohio-—Khecht v Cleveland, C., 
C & St. If. Ry. Co, 6 Ohio N.P., 
N.S.. 13. 

10 C,J. p 694 note 4. 

Authonty to seU tickets see supra 
§ 598. 

88. Or.—Nichols v. Southern Pac 
Co., 31 P. 296. 23 Or. 123. 37 Am S. 
R. 664, 18 I-.R.A. 55. 

89- IJ-S.—Cody v. Central Paa R. 
Co., CCNev,, 5 P.Cas.No.2,940, 4 
Sawy. 114. 

Mo—Walker v. Wabash, etc., R. Co., 
15 Mo.App. 333 

90l Ky.—Boston v. Southern Pac. 

Co, 194 S W, 814, 175 Ky. 641. 

10 C.J p 694 note 7, p 695 note 8. 
Use of nontransferable tickets or 
passes as affecting status of pas¬ 
senger see supra § 560. 

Secret or imdiaclosed rcgm-‘Ho" 
However, “a secret or undisclosed 
rule or regulation of the railroad 
company will not avail the compa¬ 
ny, if the ticket itself is unrestricted 
m form and the purchaser is with¬ 
out knowledge of su<ffi rule.”—Knecht 
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V. Cleveland. C. C & St. L. Ry. Co, 
6 Ohio N.P..N S, 13. 15. 

Special agent to dispose of ticket 
Where a company delivers a tick¬ 
et to a person, with power in the lat¬ 
ter to sell and transfer the same, 
huts its validity has on its face been 
expressly limited to the first puiv 
chaser, the effect of the transaction 
IS to constitute such person a spe¬ 
cial agent to dispose of the ticket on 
the terms named; and no authority- 
being g:iven such agent to vary the 
terms, it results that after a sale 
by the agent and the insertion of the 
purchaser's name, it become value¬ 
less in the hands of any other per¬ 
son —^Davis V. South Carolina, etc., 
R. Co., 33 S.E. 437, 107 Ga 420. 

Statute held inapplicable 

Under a statute providing that, 
“when by the terms of an instru¬ 
ment its assignment is prohibited, 
an assignment of it sImlII neverthe¬ 
less he valid,” the word “instrument” 
did not embrace mileage tickets is¬ 
sued at reduced rales, and the use 
of such a ticket could be restricted 
to the origrmal purchaser—Way v. 
Chicago, etc, R. Co., 19 N.W. 828, 
64 Iowa 48. 52 Am.R. 431. 

91- U.S.—Cody V. Central Pac. R. 
Co., C.C.Nev., 5 F.Cas.No.2,940, 4 
Sawy. 114. 

10 aJ. p 695 note 8 . 
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whatever thereunder, to any third person.®^ Under 
the Interstate Commerce Act, 49 U.S.C.A. § 1 et 
seq, which recognizes the power of carriers to issue 
nontransferable tickets,®^ it is the duty of the rail¬ 
road company to prevent the wrongful use of such 
tickets,^'* although under such act a railroad com¬ 
pany cannot make a ticket nontransferable unless 
such limitation is shown in its schedule.^® 

The regular fare may be required of a person, 
other than the original purchaser, who attempts to 
travel on a ticket containing such a restriction, not¬ 
withstanding he bought it on the assurance of a pre¬ 
tended but unauthorized agent of the company that 
it would be accepted.9® 

Failure to affix signature. Where the conditions 
of a nontransferable ticket contemplate that it shall 
bear the signature of the original purchaser, the 
fact that it is unsigned wiU not confer on a third 
I)crson who purchases it the right to ride on the 
ticket,®*^ imless it is originally sold with the express 
imderstandmg that it is to be used by such person.^* 

Ticket intended for several persons. A ticket 
may be limited to the use of several persons, such 
as the purchaser and the dependent members of his 
family.®* It has been held that such a ticket au¬ 
thorizes a son who is residing with the father as 
a member of his family to travel thereon, notwith¬ 
standing he has attained his majority, unless at 
the time of purchase the purchaser is infonned that 
a son over twenty-one years of age will not, under 
the regulations of the company, be allowed to nde 
on it.l 


Ticket issued in wrong name. Where a ticket, 
on its face not transferable, is issued in the name 
of the wrong person, the conductor may refuse to 
receive it when tendered by the person for whom 
it was in fact purchased.^ 

Transferee cannot avoid transfer. The nontrans¬ 
ferable clause is one which the carrier may insist 
on or waive at its election, and hence a transferee 
of the use of such a ticket cannot take advantage 
of the clause to avoid his liability to the owner of 
the ticket.® 

Injunction. Persons may be enjoined from buy¬ 
ing and sellmg tickets issued at reduced rates to 
persons who contract and bmd themselves not to 
transfer them, the nontransferability being clearly 
apparent on the face of the tickets,^ 

§ 608. Forfeiture of Ticket 

Nontransferable tickets may be forfeited and taken 
up by the carrier when presented by a person not entitled 
to ride thereon. 

A earner selling a ticket at a reduced rate, under 
an agreement that it shall not be transferred, may 
forfeit it when presented by one not entitled to ride 
thereunder,® particularly where there is a stipula¬ 
tion between the carrier and the purchaser whidi 
gives it the right to forfeit his ticket if presented 
by another person,® as where the filed tariffs of the 
carrier contain a- provision to that effect.^ The 
carrier may invoke the aid of equity to cancel the 
contract because of the fraud thus perpetrated or, 
if the ticket is used by another, it may sue for dam- 


aa. B[y.—^Boston v. Southern Pac. 

Co-. 194 S.W. 814, 175 Ky, 641. 

10 C J. p 695 note 0. 

Std.ujLA. trip ticket 

Where a private individual sold a 
return tnp ticket at a price less than 
the singrle fare, the buyer had no' 
rigrht to use it when it contained aj 
stipulation that it could be used only 
by the original purchaser, especially 
in view of the fact that his use | 
would he a violation of the federal 
statute requiring uniform rates.— 
Boston V. Southern Pac. Co., 194 S. 
W. 814, 175 Ky. 641. 

93. Ky—Boston ▼. Southern Pac.! 
Co., suprsL 

10 C.J. p 695 note 11 [a]. 

2Ml US.—^Bitterman v. Liouisville & 
2^. R. Co., La, 28 S.Ct. 91, 207 IT. 
S 205, 52 L-Ed. 171, 12 Ann.Cas. 
€92, affirming 144 P. 34, 75 C.CA. 
192. 

10 C J. p 695 note 11 

95- U S —^Baltimore & O- R. Co v. 

Hamburger, C-CVa., 155 P. 849. 

10 O.J. p 695 note 12. 


96. Utah.—Drummond v. Southern 
Pac. Co., 25 P. 733, 7 Utah 118. 

97. Minn.—Rahilly v. St Paul, etc, 

R. Co., 68 N.W. 853, 66 Minn. 153. 
10 C J. p 695 note 17. 

*99. Kan.—^Jevons v Union Pac. R 
Co., 78 P. 817. 70 Kan- 491. 

Tex.—Southern Pac R Co. v. Bailey, 
Oiv.App., 91 S.W. 820. 

10 C.J p 695 note 18. 

99- Ind—Baltimore, etc., R. Co. v. 

Evans, 82 N.E. 773, 169 Ind. 410 
10 C J. p 696 note 21. 

L Ill.—Chicago, etc, R. Co. v. 
Chisholm, 79 111 584. 

2. Ill.—Chicago, etc., R. Co. v. Ban- 
nerman, 15 llLApp. 100. 

10 C.J. p 695 note 19. 

3- N.T.—Bartlett v. Cook, 100 N.Y. 

S. 1036, 115 App.Div. 836—Cook v. 
Bartlett. 100 R.Y.S. 1032, 115 App. 
Div. 829 

10 C J. p 695 note 16. 

4. Ohio —Kinner v. Lake Shore, 
etc.. R. Co., 69 N.B. 614. 69 Ohio 
St. 339. 

10 aJ. p 696 note 25. 

5- hT.Y.—Cantor v. Pennsylvania R. 

1162 


Co., 278 NY.S 448, 155 Misc. 805, 
reversmg 270 N Y S. 346, 150 Misc 
844. 

10 C J p 696 note 26. 

6 . N.J.—Harris v. Delaware, etc, R. 

Co., 72 A- 50. 77 N.J.Law 278. 

10 C J. p 696 note 27. 

7- H.Y.—Weinstein v. Long Island 

R. Co.. 282 N.Y.S. 865, 157 Misc. 
117. 

CoiistnictiO]i. 

Tariff provisions are strictly con¬ 
strued where a penalty or forfeiture 
IS invoked.—Wemstem v. Liong Is¬ 
land R Co., 282 N.Y.S. 865, 157 Misc 
117. 

Piled taxiffs as part of contract 

The filed tariffs of the carrier are 
a part of the contract between it 
and the purchaser of a commutation 
ticket—Weinstem v. Long Island R 
Co, 282 N.YS. 865, 157 Misc. 117— 
Cantor v. Pennsylvania R Co., 278 
f^'Y.S. 448, 155 Misc. 805, reversmg 
'270 N.T.S. 346, 150 Misc. 844. 

8 . Mo.—Schubach v. McDonald, 78 

S. W. 1020, 179 Mo. 163, 101 Am S 
R. 452, 65 -LlILA. 136, tuppeal dis- 
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ages for the breach of the contract.® 

While there is authority that the right to forfeit 
can only arise out of a wrongful act on the part 
of the owner of the ticket,^® and that no such right 
exists where the ticket is presented by a third per¬ 
son without the owner’s authority,^! it has also been 
held that the carrier may forfeit a ticket vrhich the 
original owner has lost, and which has been subse¬ 
quently presented to the carrier by a stranger.^- 
The presentation of a mileage book by the original 
purchaser for the transportation of another accom¬ 
panying him does not justify a forfeiture of the 
book imder a rule providing for its forfeiture if 
presented by anyone other than the original pur- 
chaser.i® 

A ticket fraudulently obtained from the carrier 
is subject to forfeiture in the hands of a purchaser, 
although he had no knowledge of the fraud.^^ 

Where the carrier wrongfully forfeits a ticket, 
it will be liable to the owner thereof for damages.^® 

Waiver. A carrier does not waive its right to 
forfeit a ticket because of a previous improper use, 
by subsequently honoring the ticket, unless in so do¬ 
ing it has knowledge or notice of the improper 
use.i® 

Right to take up ticket Where a ticket, by its 
terms nontransferable, is presented by one other 
than the original purchaser, the conductor may, in 
accordance with the provisions of the ticket, take 
up the ticket and demand full fare,i^ and the holder 
is not entitled to demand the return of the dishon¬ 
ored ticket as a condition precedent to payment of 
fare, even though it is wrongfully taken up, if it 


is a ticket on which the passenger is not entitled to 
ride.^® The right to take up a ticket is not limited 
to the occasion vrhen presented by a third person, 
but it may be taken up ivhen subsequently presented 
by the rightful holder.^® It has been held, how^ever, 
under a statute requiring railroads to issue mileage 
books, that a company cannot prescribe as a condi¬ 
tion that, if presented by a person other than the 
one named therein, the book shall be taken up.^® 
A condition that, if the purchaser fails to comply 
with the terms of the ticket, the company ma>' “re¬ 
fuse to accept” It does not give the conductor the 
right to take it up when found in the hands of a 
third person, but merely the right to refuse to hon¬ 
or it.2i 

Ticket issued under assumed name. Wliere the 
ticket is limited to the original purchaser, and pur¬ 
ports to contain his name and a description of his 
personal appearance, and is issued to another pur¬ 
chaser under an assumed name with the knowledge 
and assent of the agent, the conductor may not take 
up the ticket when presented by the purchaser for 
transportation.22 It has also been held that the 
carrier cannot confiscate a mileage ticket purchased 
by a broker in a fictitious name without offering to 
return the money paid.2® 

§ 609. 'Kxbibitioii and Surrender of Tickets 

A carrier may make regulations requiring passengers 
to exhibit and surrender their tickets to the proper train 
ofRcials at suitable and reasonable times. 

A carrier may make regulations requiring passen¬ 
gers to exhibit and surrender their tickets to the 
proper tram officials at suitable and reasonable 
times and such regulations will not be condemn- 


missed 25 S.Ct. 797, 196 IT.S. 644, 
49 LSd. 632. 

9m Mo.—Schubach. v. McDonald, su¬ 
pra. 

IOl N. J,—Hams v. Delaware, etc, 
R. Co., 72 A. 50, 77 N.J.Iiaw 278 

Vroof of p»rmi«idoiL or oonnivancei 
importaait 

''Where the company insists on a | 
forfeiture, it , . - becomes im¬ 

portant for it to prove not only that 
the ticket had been offered wrong- 
fully, but that this had been done 
with the permission or connivance 
of the owner."—Harris v. Delaware, 
etc., R. Co, 72 A. 50, 77 N.J.Law 
278, 282. 

11. Mihti.—M ueller v. Chicagro. etc., 
R. Co. 77 NW. 566. 75 Mixm. 109. 

M-J.—Harris v. Delaware, etc., R. Co., 
72 A. 50. 77 N:J.l.aw 278. 

10 aj. p 696 note 28. 

12. N.T.—Cantor v. Pennsylvania R. 
Co., 278 N.T.S. 448, 155 Misc. 805. 


reversing 270 N.Y S. 346, 150 Misc. 
844. 

But it has been held that tariff 
provisions relating to the taking- up 
and forfeiture of tickets apply "only 
to cases where the ticket has been 
wrongfully transferred, not where it 
has been lost by reason of the hold¬ 
er's negligence or stolen"—Wein¬ 
stein v. Liong Island R. Co, 282 N. 
Y.S 865, 868, 157 Misc 117. 

13L U.S.—Southern R. Co. v- Camp¬ 
bell, 36 set. 33. 239 U.S. 99, 60 
LEd. 165, affirming 77 S.E. 745, 
94 S.C. 95. 

14. Ohio.—Frank v. Ingalls. 41 Ohio 
St. 560. 

15. S.C.—Smith V. Southern R. Co.. 
71 S.E. 47, 88 S a 541. 

10 C.J. 9 697 note 42. 

16. Ind.—Baltimore, etc., R. Co. v. 
Evans, 82 bTE. 773, 169 Ind. 410 

17- N.J.—Colton V. Delaware^ etc., 
R. Co, 77 A 1020, 80 N.J Law 592. 
10 C.J. p 696 note 35. i 
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18. Mum.—Rahilly v. St. Paul, etc., 
R. Co., 68 N.W. 853, 66 Minn. 153. 

19- N.J.—^Trupin v. New Jersey 
Cent. R. Co. 93 A. 93, 87 N.J.Law 
9—Hams v Delaware, etc., R. Co., 
72 A. 50. 77 N.J.Law 278. 

20. N.Y.—Watson v. New York, etc., 
R. Co, 54 N.Y.S. 201. 24 Misc- 
628. 

21. Neb.—Post V. Chicago, etc. R. 
Co., 15 N.W. 225. 14 Neb. 110, 4S 
Am-R. 100. 

22. HL—Chicago, etc, R Co. v. 
Pendergast. 75 IlLApp. 133. 

23. Ohio.—Morton v. Erie, 

etc., R. Co.. 5 Ohio S. & CLP. 580, 
7 Ohio N.P 605. 

24L Miss.—Illinois Cent. R. Co. v. 
Cox. 96 So. 685, 132 Miss. 471. 

10 C.J. p 697 note 44. 

Ejection for refusal to exhibit or 
surrender ticket see infra S 810. 
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ed unless they are palpably unjust and opprcssive.25 
Thus a passeng^er may lawfully be required to pro¬ 
duce his ticket before entering the train,-® and to 
this end the railroad company may require passen¬ 
gers to enter at certain doors, provided sulScient fa¬ 
cilities are afforded, and may close other doors to 
prevent entrance therein of passengers.-^ A pas¬ 
senger may also be required to exhibit his ticket on 
passing through the carrier’s gates for the purpose 
of taking a train,and the gateman may, in the 
exercise of his judgment, refuse to allow a person 
to pass through the gate on a defective ticket.-® 
The passenger may also be required to exhibit his 
ticket whenever reasonably requested by the con¬ 
ductor,®® even two or more times.®i 

The conductor of a connecting carrier is not au¬ 
thorized to agree on behalf of another carrier that 
a passenger may be carried by the latter without 
exhibiting a ticket.®® 

Surrender of tickets A carrier may require a 
passenger to surrender his ticket after securing a 
seat in the car or other vehicle used for transpor¬ 
tation.®® Where a passenger with a ticket to a 
flag station has been overlooked by the conductor, 
it is his duty to call the conductor’s attention to the 
fact, and surrender his ticket, in order that the 
conductor may know the passenger's destination, 
and have the train stopped for him to alight.®^ 


§ 610. Right to Token in Exchange 

Unless the passenger's destination is the next sta¬ 
tion, he should not be required to surrender his ticket 
without receiving a check or other token as evidence 
of payment of fare. 

It is not unreasonable to require a passenger to 
render up his ticket at any time in the course of his 
journey, provided a conductor’s chedk is g^ven him 
in exchange.®® He may in like manner be required 
to deliver it up without receiving such a check, pro¬ 
vided the next station at which the train stops is his 
point of destination.®® He should not, however, be 
required to part with his ticket without receiving 
a check or other adequate token of payment of fare, 
at a considerable distance from his point of desti¬ 
nation, when there are intervening stations at which 
the train stops.®^ It is incumbent on the conductor 
to exercise care in seeing that, after he has taken 
the passenger’s ticket, the latter is provided with a 
check or other evidence of his right of continuing 
his journey;®® and where it is necessary for the 
passenger to change, for the performance of the 
road’s contract, it is necessary that the conductor, 
after taking up the passenger’s ticket, should return 
it to him before reaching the changing point, or in 
place thereof, should give him something that the 
new conductor will accept for passage to his des- 
tinuation.®® Where a passenger’s ticket has been 
taken from him, and not returned, he may buy an¬ 
other ticket and sue the carrier for its price.^® 


25. N.Y.—Vedder v. Fellows, 20 N. 
T. 126. 

26L Miss —^Ulinois Cent R- Co v. 

Cox. 96 So. 685. 132 Miss. 471. 

10 C.J. p 697 note 46. 

"Sneb. rnles are xeasonalile and 
tend to benefit the passenger and the 
earner in preventing: mistakes and 
disputes —^Illinois Cent. R. Co. v. 
Cox. 96 So. 685. 132 Miss. 471. 
Bamagfe 

The fact that a servant of a ear¬ 
ner insists on the exhibition by the 
passengrers of tickets or transporta¬ 
tion before entering: its trains, in a 
manner not insulting:, does not afford 
an item or element of dflwiagre to a 
passenger, and where such a rule 
is adopted it is error to instruct the 
jury in a suit for damag:es that it 
was the duty of the carrier to ad¬ 
mit the passengrer on presenting 
himself if he had a ticket, when he 
refused to exhibit the ticket when 
requested to do so —^Illinois Cent. 
R- Co. V. Cox. 96 So, 685. 132 Miss. 
471. 

27- Ark.—St. Louis, etc., R. Co. v. 
Dyer, 170 S.W. 1013, 115 Ark. 262. 

2& D.C.—Watkins v. Pennsylvania 
R- Co., 21 D.C, 1. 


Md.—Northern Cent. R. Co. v. O’Con¬ 
ner, 24 A. 449, 76 Md. 207, 35 
Am.SR. 422, 16 L..R.A. 449. 

Minn.—^Dickerman v. St. Paul Union 
Depot Co., 46 N.W. 907. 44 Mmn 
433. 

29. Md.—Northern Cent. R. Co. v. 
O’Conner, 24 A 449, 76 Md. 207, 35 
Am,S.R. 422, 16 L.R.A. 449. 

30- N.T.—^Robinson v. New York, 
etc., R. Co., 150 N.T.S. 925. 165 
App.Div. 429. 

10 C.J. p 697 note 50. 

31. N.Y.—^Hibbard v. New York, 
etc., R. Co., 15 N.Y. 455. 

10 C J. p 697 note 51. 

32. N Y,—Robinson v- New York, 
etc., R. Co.. 150 N.T.S- 925, 165 
App.Div. 429. 

33. Ill.—Illinois Cent. R. Co. v. 
LiOUthan. 80 IlLApp. 579. 

Duty to furnish seat as condition to 
surrender of ticket see mfra § 645. 

34. Ga.—Georgia Cent. R. Co. v. 
Dorsey, 32 S.E 873, 106 Ga. 826. 

10 CJ- p 698 note 53. 

Duty to stop at flag stations see in¬ 
fra § 655. 

35- N.Y.—Northern R. Co. v. Page. 
22 Barb. 130. i 
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36L HI —Illinois Cent. R. Co. v. 
Whittemore, 43 IlL 420, 92 Am. 
D. 138. 

37- N.II—State v. Thompson, 20 N. 
H. 250. 

38l CaL—Sloane v. Southern Cali¬ 
fornia R. Co. 44 P. 320, 111 CaL 
668, 32 I 4 .RJL. 193. 

BeasoiL for rule 

“The passenger is not required to 
question the action of the conductor 
in taking up his ticket, but has to 
assume that his conduct in takm? 
or withholding the ticket is in ac¬ 
cordance' with the rules of the com¬ 
pany. It is therefore incumbent up¬ 
on the conductor to exercise more 
than ordinary care in seeing that, 
after he has taken the ticket from 
the passenger, the latter shall be 
provided with the means of continu- 
mg the journey.”—Sloane v. South¬ 
ern California R. Co., 44 P. 320, 325, 
111 CaL 668 , 32 HRAl. 193. 

39. N.C.—Sawyer v. Norfolk South¬ 
ern R. Co., 86 SJE. 166, 171 N.C. 
13. 

40. N T.—Stewart v. Baltimore 

etc., R. Co., 88 N.Y.S. 377. 
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§ 611. Hold» of Commutation Ticket 

A commutation ticket holder must produce such 
ticket on proper demand and on failure so to do may be 
required to pay the ordinary fare. 

A person traveling on a commutation ticket must 
produce the same when required by the conductor, 
although known by the latter to be the holder of 
such a ticket,^^ and if he fails or refuses so to do, 
he may be required to pay the ordinary fare,'*- or, 
as will be hereinafter pointed out in § 810, he may 
be ejected. 

A regulation that monthly commutation tickets 
shall be surrendered by the holders to the conductor 
on the last trip taken during the periods for which 
they are issued is reasonable.'** 

§ 612. Coupon Tickets; Detachnient of 

Coupons 

A rule that the carrier will not accept coupon tickets 
if detached is reasonable, although such a provision 
should not be enforced in case the detachment is not the 
fault of the passenger. 

A carrier has the right to use coupon books, and, 
in consideration of the reduced rate at which they 
are sold, to provide that the coupons will not be 
accepted if detached.^^ Such a provision is rea¬ 
sonable and valid,^^ in such a case tender of a 
detached coupon is ordinanly not sufficient to en¬ 
title the passenger to transportation.^® Such a 
stipulation should not, however, be insisted on 
where the detachment is made without the fault of 
the passenger.^^ If, while the passenger is detach¬ 
ing a coupon, the conductor calls the passenger’s 
attention to the fact that it is the conductor’s duty 
to detach it, he should desist and hand the ticket 


and coupons to the conductor, and it will then be 
the duty of the latter, if he saw the coupons de¬ 
tached, or can readily- ascertain that they have been 
detached from the ticket, to accept them, but the 
conductor will not be bound to receive the detached 
coupons without seeing the ticket.^® 

A practice of accepting detached coupons may 
constitute a waiver of the stipulation.**® 

§ 613. - Where Ticket Is Lost 

A passenger who has lost his ticket has no right to 
demand transportation. 

The rule requiring the exhibition of a ticket ap¬ 
plies, even though the passenger had a ticket but 
has lost it;®® and there is no distinction in the 
rights of the passenger whether he loses or mislays 
his ticket before boarding the train or subsequent¬ 
ly or whether he exhibited his ticket to an em¬ 
ployee stationed at the door of the car for such 
purpose.®* Where a commutation ticket is pur¬ 
chased at a price less than regular fare, and con¬ 
tains a condition requiring it to be presented by the 
holder to the conductor on each trip, presentation 
is a condition precedent to the right of the pur¬ 
chaser to be transported on it, and the rule is not 
changed by the fact of the loss of the ticket.®* 

§ 614- Redemption of Unused Ticket 

At common law a carrier is under no obligation to 
redeem an unused ticket. Statutory provisions subject¬ 
ing the carrier to a penalty for refusing to redeem un¬ 
used tickets are strictly construed. 

At common law, a carrier is under no obligation 
to redeem an unused ticket,®^ particularly where 
the ticket is sold at a special rate, with the condi- 


41- N.J.—^Ripley v. New Jersey, R. 

etc., Co., 31 N.J.Iiaw 388. 

Ohio.—Crawford v Cincinnati, etc., 
R. Co., 26 Ohio St. 580. 

43- Conn.—^Downs v. New York, 
etc., R. Co., 36 Conn. 287, 4 Am. 
R. 77. 

43. N.J.—Rogrers v. Atlantic City R. 

Co.. 34 A. 11, 57 N.JLAW 703. 

Pa.—^Bennett v. Railroad Co, ’i 
Phila. 11. 

44- Ark—Ft. Smith & yan Buren 
Dist. V. Kidd, 241 S.W. 374, 153 
Ark. 489. 

Detaching: coupons as terminating 
relation of passenger and earner 
see supra § 563. 

45. Mass.—Boston, etc., R. Co. v 
Chipman, 14 N.F. 940, 146 Mass. 
107, 4 Am.S.R. 293. 

10 C.J. p 698 note 65. 

4K Md.—United R-, etc., Co. v- 
Hardesty. 51 A. 406. 94 Md. 661. 
57 LRJV. 275. 

10 aj. p 698 note 66. 


47. Miss.—^Fairfield v. Douisville, 
etc., R. Co., 48 So. 513, 94 Miss. 
887, 136 Am-S-R. 611, 19 Anii.Cas. 
456. 

Wis—Wightman v. Chicago, etc., R. 
Co. 73 Wis. 169, 40 N.W. 689, 9 
Am.S.R. 778, 2 D.RA^ 185. 

10 C.J. p €98 note 68. 

43. Tenn.—^Louisville, etc., R. Co. v. 
Harris, 9 Lea 180, 42 Am.R. 668. 

49- Ind—Pennsylvania Co. v. Bray, 
25 N.E. 439, 125 Ind. 229. 

Minn.—^Thompson v. Truesdal^ 63 N 
W. 259, 61 Minn. 129, 52 Am.S.R 
579. 

50. Ga.—Harp v. Southern R. Co., 
47 S.E. 206, 119 Ga. 927, 100 Am. 
S.R- 212. 

FJection of passenger for failure to 
produce ticket see infra S 810. 
Passenger’s loss 

A passenger who loses his ticket 
haa no right to he carried on mak¬ 
ing or offering to mahe proof that 
the one paid for has been lost; the 
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loss falls on him, and not on the 
carrier—^Harp v- Southern Ry. Co., 
47 S.E. 206. 119 Ga. 927, 100 Am.S.R. 
212 . 

51- Ga—Harp v. Southern Ry. Co., 
supra. 

Tenn.—^Louisville, etc., R, Co. v. 
Fleming, 14 Lea 128. 

53. Ga.—^ECarp v. Southern Ry. Co., 
47 S.E 206, 119 Ga. 927, 100 Am. 
S.R 212. 

Tenn.—Louisville, etc., R. Co. v- 
Fleming, 14 Lea 128. 

10 C.J. p 699 note 72. 

53w Ga.—Southern R. Co. v. De Sau- 
sure, 42 S.E. 479, 116 Ga. 53. 

N.J.—^Rogers v. Atlantic City R. Co., 
34 A. 11, 57 N.J.Law 703 
10 C.J. p 699 note 73. 

54. Tex.—Neubert v. Chicago, R. L 
& G- Ry. Co., CivAlPP-, 248 S-W. 
141. 

10 C-J. p 699 note 75. 

Bither oonttactiial or statutory 
A provision for the redemption of 
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tion that the company shall not be required to re¬ 
fund because of its noniiser.^5 Accordingly, a car¬ 
rier, having sold a ticket, may, in the absence of a 
statute, treat the purchase price as having been ir¬ 
revocably paid, as long as it stands ready to furnish 
the transportation.^® 

Where so required by statute, carriers of passen¬ 
gers are required to redeem unused tickets or parts 
of tickets issued by them, or be liable to a pre¬ 
scribed penally.^” Such a statute is reasonable,^® 
and enters into the contract of carriage.®^ In so 
far as such a statute provides for a forfeiture, it 
is highly penal in nature and should be strictly con¬ 
strued.®® It applies only to those purchasing tick¬ 
ets in good faith and for actual use;®i and it has 
no application to tickets for interstate transporta¬ 
tion,®- or to tickets used by the original purchaser 
and thereafter sold by him, although the transferee 
is without notice of such fact-®^ A statutory re¬ 
quirement that provision shall be made for the re¬ 
demption of tickets is not satisfied by the mere ap- 
pomtment of one person as the one through whom 
redemption must be made.®^ 

Under statutes requiring the redemption of such 
tickets as the purchaser or owner has not used or 


received transportation for, it has been held that 
the carrier may reasonably require, as a condition 
of the redemption, that ticket holders surrender 
their tickets and submit a written statement as to 
why^ the ticket was not used.®® On the other hand. 
It has been held under a statute containing no pro¬ 
vision requiring, as a condition of redemption, that 
the purchaser of a ticket sign a receipt or state¬ 
ment of facts concerning it, that failure to sig^ 
such a statement is no defense to an action to re¬ 
cover the penalty, at least m the absence of a re¬ 
quest so to do.®® Where the statute limits the right 
of redemption to persons who shall have purchased 
the ticket from an authorized agent of the railroad 
company, an assignee of a nontransferable ticket 
may not require the railroad company to redeem 
it.e7 

Sufficiency of demand for redemption. Where 
the agent knows that the holder is at the ticket of¬ 
fice with the tickets then in his possession, for the 
purpose of asking that they be redeemed, and the 
agent declines to redeem them, the necessity for a 
more formal offer and demand is thereby obviat¬ 
ed.®® 

Place and time of redemption. Under some stat- 


an unused, or partially unused, rail' 
road ticket necessarily is either a 
part of the contract between the 
carrier and the passengrer, or read 
into the contract because of the ex¬ 
istence of a valid law to that effect. 
—Neubert v Chicagro, R I. & G. Ry. 
Co., 296 S.W. 1090, 116 Tex. 644, 
53 A.Ii.R. 1224. 

55. Ga—Southern R. Co. v. De Sau- 
sure, 42 S.E. 479, 116 Go. 53. 

10 C J. p €99 note 76. 

50. N.T—Salomon v. New York 
Cent. etc.. R. Co., 150 N.T.S. 2S2, 
165 AppDiv. 35 

57- Tex.—Neubert v, Chicagro, R. I, 
& G. Ry. Co., CivJ^pp., 248 SW. 
141. 

10 C.J. p 699 note 77. p 700 note 78, 

of in penalty 

actfon; xescissioiL 
In an action seeing: judgmient for 
the price of an unused ticket and 
for the statutory penalty for refus¬ 
ing: to redeem such ticket, the plead¬ 
ing: states no equitable g^rounds for 
rescission where it does not allege 
that the ticket was presented to the 
company when redemption was de¬ 
manded, or that the holder is able 
and willing to return the ticket, or 
that the holder offers to do equity, 
or contains any excuse for these 
omissions.—Neubert v. Chicago, R. I. 
& G. Ry. Co., Tex.Civ.App., 248 S 
W. 141. 

58. Tex.—Neubert v. Chicago, R. I. 


& G. Ry. Co., 296 S.W. 1090, 116 
Tex. 644, 53 A.L..R. 1224. 

59- IlL—Bum v. Chicago, etc., R. 

Co.. 153 ni.App. 319. 

6a Iowa.—^Prichard v. Chicago & N, 
W. Ry. Co, 166 N.W. 299, 182 
Iowa 894. 

61- Iowa—Cook V. Chicago, etc., R, 
Co.. 113 NW. 1079, 136 Iowa 497— 
Jolley V. Chicago, etc, R. Co., 93 
N.W. 555, 119 Iowa 491. 

Ckiod. faith of purchaser 
It has been held that such a stat¬ 
ute was intended for the benefit of 
those purchasing tickets in good 
faith and for actual use, and may 
not be invoked by one who procures 
tickets with the sole object of brmg- 
ing suit against the company in the 
I event of its failure to redeem, and 
, thereby recovermg a penalty and 
j seeking revenge for past difficulties. 
—Cook V- Chicago, etc, R Co, 113 
N.W. 1079, 136 Iowa 497—Jolley v. 
Chicago, etc., R. Co. 93 NW. 555, 
119 Iowa 491. 

62. Tex—Neubert v. Chicago, JEL I. 
& G. Ry. Co., 296 S.W 1090, 116 
Tex. 644, 53 ALR. 1224—Neubert 
V. Chicago, R I & G. Ry. Co.. 
CivApp., 248 SW. 141. 

“We are of opimon - . . that 
the statutes . . have no appli¬ 

cation to interstate commerce, but 
that they were intended to apply, 
and do apply, only to intrastate 
commerce.”—^Neubert v. Chicago, R. 
I. & G. Ry. Co., 296 SW. 1090, 1094, 
116 Tex. 644, 53 A.L.R. 1224. 
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6a Tex.—^Levinson v. Texas, etc, 
R. Co.. 43 SW. 901. 17 Tex.Civ. 
App. 617. 

©A Iowa—Rohng v. Chicago, etc, 
R. Co., 106 N.W. 935, 130 Iowa 380. 
10 C J. p 700 note 85. 

Telegraph operator’s refusal to re¬ 
deem 

Where redemption is demanded of 
a telegraph operator who is relievmg 
the station agent, his refusal to re¬ 
deem will render the carrier liable 
for the penalty, and the mere fact 
that the regular ticket agent had 
been authorized to redeem the tick¬ 
ets is no excuse—^Rohng v. Chicago, 
R. I & P. Ry. Co., 106 N.W. 935^ 
130 Iowa 380. 

65- Iowa—Prichard v. Chicago & 
N. W Ry Co, 166 NW. 299, 182 
I Iowa 894. 

Postiiig conditions as notice 

Where a carrier has complied with 
statutory provisions in posting con¬ 
ditions for redemption of unused 
tickets, a ticket holder is charged 
with notice of such conditions.— 
Prichard v. Chicago & N. W. Ry. Ca, 
166 NW. 299, 182 Iowa 894. 

N.T—^Thompson v. New Tork 
Cent. R Co., 195 N.TS 954, 119 
Misc. 99. 

N T —Salomon v. New Tork 
Cent., etc., R Co., 150 N.T.S. 282, 
165 App.Div. 35. 

68. Iowa—^Jolley v. Chicago, etc., 
R. Co., 93 N.W. 555. 119 Iowa 491. 
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utes redemption is required to be made at the place 
of purchase, and it is no defense, in an action to 
recover a penalty for a refusal to redeem, that the 
ticket holder was directed to apply for redemption 
at a different place.®® 

Under statutes prescribing the time within vrhich 
redemption must be made, the carrier’s liability for 
the price of the ticket and for the prescribed penal¬ 
ty attaches, on the mere neglect of the company to 
redeem within the prescribed time after demand,^® 


and the holder is not required to return to the com¬ 
pany's office for his money within such time after 
demand.‘*1 However, immediate payment upon the 
date of demand is not required,^® since the carrier 
may employ, for the purposes of redemption, process¬ 
es of disbursement ivhich are most orderly to it"® 
Where the carrier does not limit the period within 
which redemption shall be demanded, as authorized 
by such a statute, demand is timely if made within 
the period of the general statute of limitations^^ 


3. CONDiriOKS AND T .IMITATIONS ; SPECIAL CONTRACTS 


§ 615. In General 

A ticket may be issued containing special conditions 
and limitations, and, if reasonable, may be such as to 
constitute a special contract. 

A ticket may be issued containing special condi¬ 
tions or limitations, that is, it may be such as to 
constitute a special contract.^® Thus a carrier is 
under no general obligation to carry anyone for 
less than the regular rates, and if it does so for 
special accommodation, any reasonable condition 
imposed on the passenger should be performed, and 
in default of performance he may be reqmred to 
pay the regular fare.^® Where a ticket is such as 
to constitute a special contract, its terms will not 
be affected by any general representations of the 
carrier, by posted notices, advertisement, or other¬ 
wise, as to the effect of such tickets and the 
posting of notices in waiting rooms and ticket of¬ 
fices, and on the cars, putting conditions or limita¬ 


tions on ordinary tickets, is not sufficient to charge 
a passenger with notice thereof.^® 

The conditions attached even in the case of a spe¬ 
cial contract ticket must be reasonable.^® A con¬ 
dition in a ticket that in case of error or dispute 
the passenger agrees to pay the regular fare and to 
apply at the carrier’s office for correction and reim¬ 
bursement is unreasonable and void.®® 

Time of making. Ordinarily the actual contract 
between the carrier and the prospective passenger 
arises when the ticket is purchased, but arrange¬ 
ments may be made in advance for transportation 
for a special occasion or trip, and such arrange¬ 
ments may constitute a special contract,®® although 
made prior to the purchase of a ticket.®® 

Mileage ticket. Limitations and restrictions on 
the use of a mileage ticket when properly made a 


69. Iowa.—Shaw v. Oiicagro, R. I. ^ 
P R. Co.. 113 NTW- 478. 

70. Iowa—Jolley v. Chicago, etc., 
B. Co. 93 N.W. 555, 119 Iowa 491. 

71- Iowa.—^Prichard v. Chicago & N, 
W. Ry. Co.. 166 N.W. 299, 300, 182 
Iowa 894. 

10 C.J p 700 note 87. 

“The patron need not repeat hist 
demand nor present himself a sec¬ 
ond time.”—Prichard v. Ciiicago & 
N. W- Ry. Co., supra. 

72- Iowa.—Pnehard v. Chicago & 
N- W. Ry. Co., supra. 

10 C J. p 699 note 77 Cc3 (2). 

73- Tex.—^Texas. etc., R. Co. v. 
Beaird, CivJK.pp, 169 S.W. 1050. 

74- Iowa.—^Jolley v. Chicago, etc, 
R. Co. 93 N.W. 555, 119 Iowa 491, 

75- Mont.—Sanden v. Northern Pac, 
R. Co., ,115 P. 408, 43 Mont. 209. 
34 Ii.RA.,N.S., 711. 

10 C.J. p 700 note 90. 

Liimitation of, or exemption from, 
liability see infra §S 625-639. | 

78l Ind.—Baltimore, etc., R. Co. v.! 

Rvans, 82 N.R. 773, 169 Ind. 410, 
10 C.J. p 700 note 91. - > j 


77- Minn.—Dunlap v. Northern Pac, 
R. Co.. 28 NW. 240, 35 Minn. 203 

Miss.—^Howard v. Chicago, etc., R. 
Co, 61 Miss. 194. 

78- Tenn.— LiOUisville, etc., R. Co. 
V. Turner. 47 S.W. 223, 100 Tenn. 
213. 43 L.ILA. 140. 

10 C J. p 700 note 93. 

79- Elan —^Freeman v. Atchison, 

etc, R. Co., SO P. 592. 71 Kan. 327, 
6 AnmCas. 118. 

10 C.J. p 701 note 94. 

88. Ga-—Georgia R-, etc., Co. v. 
Baker, 54 SR. 639. 125 Ga 562, 
114 AnuS-R. 246. 7 L.RA..N.S., 103, 
5 AnmCas 484. 

10 CJr. p 701 note 96. 

Mere advice 

It has been held that a provision 
on a ticket, printed under the head 
“caution,” that in cases of doubt 
the passenger should pay the rate 
which the conductor demands, take 
his receipt, and report, to the general 
office IS mere advice and not a part 
of the tKdcet.—lllmois Cent R. Co. 
V- Gortikov, 45 So. 363, 90 Mis«? 787, 
122 Am.S.R. 324,. 14 L.R.A..N.S, 464. 
81. ' Ohio.—Pac. Ry- Co. v- 
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Meier. 156 NR. 150, 23 Ohio App. 
394. 

83b Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W,2d 356, 
240 Ky. 1. 

Ohio.—Canadian Pac. Ry. Co v- 
Meier, 156 N.R. 150, 23 Ohio App, 
394. 

Arrangement by ttilephone from 
hotel with bus company for trans¬ 
portation of passengers constituted 
contract with carrier—^Brumfield v- 
Consolidated Coacdi Corporation, 40 
S.W.2d 356. 240 Ky. 1. 

Not mere offer 

Reservations for touring party 
were not mere offer by carrier but 
contract unaffected by advance m 
rates before deposit was due.—Ca¬ 
nadian Pac. Ry. Co. v. Meier, 156 N. 
R. 150, 23 Ohio App. 394. 

83. Ohio.— Canadian Pac. Ry. Co. v. 
Meier, supra. 

of space for tos-ring pan. 
ty, to be paid for by date certain or 
have space sold for purchaser's ac¬ 
count, created special contract with 
earner prior to purchase of ticket. 
—Canadian Pac. Ry. Co. v. Meier, 
156 NJB. 150^ 33 Ohio App. 394. 
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>art of the contract are binding on the purchaser.®^ 
Thus a purchaser of an interchangeable mileage 
)Ook is bound by a condition that undetached cou¬ 
pons shall be honored on trains only for transpor- 
ation from a nonagency station, or from an agency 
,tation not open for the sale of tickets and, 
vhcre offices are open for the sale of tickets and 
he holder of such a book has a reasonable oppor- 
nnity so to do, he is required to present the book 
md procure an exchange mileage ticket, and if he 
Fails so to do he cannot tender coupons from the 
book for his transportation but where the holder 
is prevented from exchanging coupons for a mile¬ 
age ticket, as by reason of the company's failure to 
afford him reasonable facilities for making the ex¬ 
change, the book becomes a complete contract for 
carriage entitling him to carriage without exchang¬ 
ing the coupons for a ticket.^'^ Where the holder 
boards a train at a nonagency station he is entitled 
to ride to the end of his journey without getting 
off at any intermediate station to exchange his 
mileage coupons for a ticket.*^ 


Mulfilaied ticket. To mutilate a ticket within the 
meaning of a stipulation on its face that it shall not 
be good for passage if mutilated in any way, it 
must be deprived of some essential part, and hence 
a ticket is valid, although tom in two pieces, where 
both pieces are presented to the conductor at the 
same time and it is apparent that they are parts of 
the same ticket, that together they form the entire 
ticket, and that no fraud has been perpetrated on 
the railroad company.^s Although a street railroad 
company, pursuant to its rules, may refuse a trans¬ 
fer ticket which is mutilated after coming into pos¬ 
session of a passenger, it cannot refuse a ticket mu¬ 
tilated before it is given to him.®® 

Deficiency under special tariff. In the absence of 
a contract guaranteeing the number of passengers, 
persons who induce a carrier to publish with the 
interstate commerce commission a special tariff for 
a minimum number of passengers, and who deposit 
a sum of money as evidence of their good faith, 
are not liable for any deficiency arising under the 
tariff.91 


at Miss —^niinois Cent R- Co. v. 

Holman. 64 So. 7, 106 Miss. 449. 
N.Y.—Horton v. Ene R. Co.. 83 NT 
S 733, 86 App.Div 379, appeal 
dismissed 72 NE. 1152, 179 N.Y 
589. 

HiSCi^TninatioXL 

(1) Conditions of mileagre coupons 
excliangred with a newspaper pub¬ 
lisher for advertising fixing a time 
limit, and naming the person enti¬ 
tled to use them, and withholding 
pro rata value of unused mileage, 
upon the holder’s failure to redeem 
the same, are not extortion under 
the statute, nor unjust discrimina¬ 
tion in the absence of allegation that 
timely demand was made for trans¬ 
portation, and that limitations com¬ 
plained of were not included m mile¬ 
age coupons issued to other publish-; 
ers.—^Russell v. St liouis & S. W. 
Ry- Co. of Texas, Tex.Civ.App., 250 
S-W. 1076. 

(2) There was no unjust discrim¬ 
ination by a railroad against a pub¬ 
lisher where there was no showing 
that limitations in mileage coupons 
issued in payment of advertising 
were not similar to limitations con¬ 
tained in all mileage coupons issued 
to other publishers for like contem¬ 
poraneous services —Russell v. St. 
Louis & S. W, Ry. Co. of Texas, su- 
pra. 

Good for intra-state journeys only 
(1) A provision that the ticket 
shall be accepted for transportation 
only for journeys wholly within the 
state is enforceable. 

(5a.—State R. Commn. v. LiOuisville. 
etc., R. Co., 80 S.E. 327, 140 Ga. 


817. IiRA.1915E 902. Ann Cas 
1915A 1018. 

Miss—^Hlinois CJent. R. Co v. Hol¬ 
man, 64 So. 7, 106 Miss. 449 
NY.—Horton v. Erie R Co, 72 N 
Y.S. 1018, 65 App Div. 587, 10 N Y. 
Ann.(5as. 321. 

(2) However, it has been held that 
such a provision should be construed 
to mean that it will be accepted for 
only so much of a journey as lies 
within the state, and that, where one 
takes a tnp from a point within to 
one without the state, he may pay 
for the part within the state with 
his mileage—Horton v. Erie R. Co, 
83 NY.S. 733. 86 App Div. 379, ap¬ 
peal dismissed 72 N.E. 1152, 179 N. 
Y. 589. 

(3) The latter construction, how¬ 
ever, will not prevail where the 
ticket expressly provides otherwise. 
—^Illmois Cent. R. Co. v. Holmnn, 
supra. 

T.^-mitatioiis and re s tric ti ons not 
auCbosized by statute are not bmd- 
mg on the purchaser where there 
IS no consideration for any agrree-l 
ment on his part to limit the use 
of the ticket further than prescribed 
by statute. 

N.Y.—^Parish v. Ulster, etc., R. Co., 
85 N.E. 153. 192 N.Y. 353—Horton 
V. Ene R. Co., 72 N.YS. 1018, 65 
App.Div. 587, 10 N.YAnn.(3as. 321 
—-Watson V. New York, etc., IL 
Co.. 54 N.Y.S. 201. 24 Misc. 628. 

S.C.—Eberle v. Southern R. Co., 79 
S.E. 793. 98 S.a 89. 

10 C.J. p 701 note 8* 

85. Ga.—Perry v. Atlantic Coast 
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liine R- Co., 70 SE. 1122, 9 Ga. 
App. 260 

SC—^Des Fortes v. Southern R. Co., 
69 SE. 148. 87 SC 160. 

Tenn—N., etc, R. Co. v. Read, 4 
Tenn Civ A. 98. 

88. Ga —Perry v. Atlantic Coast 
liine R. Co., 70 SE 1122, 9 Ga. 
App. 260. 

N C —^Harvey v. Atlantic Coast liine 
R Co, 69 SE 627, 153 N C. 567. 
SC—^Des Fortes v. Southern R. Co., 
69 S E 148, 87 S.C. 160. 

10 aj. p 701 note 5. 

87. N.C—^Harvey v. Atlantic Coast 
Line R. Co., 69 S.E. 627, 153 N.C. 
567. 

SC—^Des Fortes v. Southern R. Co., 
69 S E. 148, 87 S C. 160. 

Vegligent atteuds^nce of agent 

A passenger unable to procure an 
exchange ticket because of the neg¬ 
ligent attendance of the earner’s 
ticket agent is not entitled to trans¬ 
portation without such ticket—^Robh 
V. Pittsburg, etc., R. Co., 14 Fa.Su- 
per. 282. 

88. Tenn.—N, etc., R. Co. v- Read, 
4 Tenn Civ App. 98. 

88. Ga.—^Young v. Georgia Cent. R. 
Co., 47 S.E. 556. 120 <5a 25. 102 
Am.S.R. 68, 65 L.RAl. 436. 1 Ann. 
Cas. 24. 

9Q. N.Y—Koch V. New York City 

R. Co, 95 N.Y.S. 559. 

91- Mo —St. Louis Electric Termi¬ 
nal Ry. Co. V. Buechel. App., 213 

S. W. 177. 
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§ 616. Knowledge and Assent of Passenger 

Conditions printed on a ticket attempting to iimit 
the purchaser's right to transportation are ineffective, 
unless his attention is called to them or they are known 
and assented to by him. 

While there may be some uncertainty and even 
conflict in the authorities,®- in accordance with the 
rule already discussed in § 603 that an ordinary 
ticket bought at the usual full fare and not for a 
special occasion is regarded as a mere receipt or 
voucher evidencing the purchaser’s right to be car¬ 
ried, it is generally held that conditions printed on 
the ticket attempting to limit the purchaser’s un¬ 
limited right of transportation are of no effect un¬ 
less his attention is called to them or they are 
known and assented to by him, the mere acceptance 
of the ticket not being enough to make them a part 
of the contract.®® This is particularly true where 
the system of figures and punches used to indicate 
the condition or limitation is not easily understood 
by a person of ordinary intelligence,®^ or where 
the words are printed in such fine type that they 
cannot be read without the aid of a powerful mag- 
nifying glass.®® 

§ 617. Special Tickets or Contracts 

in the absence of fraud or mistake, a purchaser ac¬ 
cepting or signing a special contract ticket containing 
reasonable conditions will be presumed to have assented 
thereto, although he did not in fact read them. Secret 


limitations on the authority of a general agent do not 
exempt the carrier from liability on contracts within the 
apparent scope of his authority. 

xVs already noted in § 603 b, where a ticket pur¬ 
ports to be a complete agreement and sets out the 
terms of a special contract, it is to be looked to as 
the evidence of the contract, and reasonable condi¬ 
tions inserted therein are binding on the purchaser, 
as they are presumed to be assented to by him in 
the acceptance of the ticket itself,®® irre^ective of 
w'hether or not he read it.®^ It has been held also 
that, where the words expressing the limitation are 
contained on the hack of the ticket, in order to 
bind the holder it must appear that he read them 
or knew of them when he accepted the contract®® 

Signing ticket. Where the purchaser signs the 
ticket it must be presumed, in the absence of fraud, 
misrepresentation, or mistake, that he read the con¬ 
ditions and assented to them, and he will be bound, 
although he did not in fact read them.®® However, 
it is not indispensable that the ticket he signed by 
the purchaser if he has notice of its terms, or is put 
upon inquiry, and assents thereto.^ Also, in case of 
tickets, such as mileage tickets or tickets over con¬ 
necting lines, the very terms of wdiich imply an as¬ 
sent which is required to be given by signature, the 
failure to sign does not relieve the purchaser who 
accepts and uses the ticket from the limitations or 
conditions contained therein.® 


92. Tenn—liouisville, etc, R. Co. v 
Turner. 47 S.W. 223, 100 Tenn. 213, 
43 LRA. 140. 

93. S.C —^Norman v. Southern R. 
Co, 44 S E. 83, €5 S C. 517, 95 Am. 
S.R. 809. 

10 C J. p 702 note 14. 

94- Tenn.—O’Rourke v. Citizens’ St. 
R. Co., 52 SW 872, 103 Term. 124, 
76 Am.SR. 639, 46 L.RA. 614. 

10 C J. p 702 note 15. 

95. Ill—^Princell v. Pickwick Grey¬ 
hound Lines, 262 IlLApp 298. 

96L TJS.—^Boylan v Hot Spnngrs R- 
Co. Ill. 10 set. 50, 132 US. 146. 
33 LEd. 290 
10 C J p 702 note 17. 

97- Mass —^French v. Merchants’, 
etc., Transp. Co, 85 N.E. 424, 199 
Mass. 433. 127 AmS.R 506, 19 L. 
RA..N.S.. 1006. 

10 C J. p 702 note IS. 

“The usual rule is that a passen- 
grer who accepts a ticket on which 
the contract of transportation is 
stated IS bound by its terms wheth¬ 
er he reads it or not”—French v. 
Merchants’, etc., Transp. Co., supra. 

In. the ahsenc'c of fraud, imposL. 
tion, or deceit the law presumes that 
the purchaser of a ticket, which 
contained contract stipulations 

13 CJ.S.—74 


plainly printed on its face, had 
knowledge of its contents and as¬ 
sented to its terms—^Boling v. St. 
Louis, etc., R. Co., 88 S.W. 35. 189 
Mo. 219. 

Inahility to read; ticket purchased 
by agreat 

The facts that the passenger’s 
ticket is purchased for him by his 
agent in a wrong name, and that he 
cannot read, do not affect the va¬ 
lidity of the condition contained lu 
the ticket which the passenger ac¬ 
cepts and uses, where there is no 
fraud on the part of anyone in the 
sale of the ticket.—Southern R. Co. 
V- White, 33 S.E. 952, 108 Ga. 201. 
9a U.S.—The Majestic, D.C.N.T., 56 
F 244, affirmed 17 SCt 597, 166 
U S. 375, 41 L.Ed. 1039, reversing 
60 F. 624, 9 C.CJL 161, 23 L.R.A. 
746. 

Tex —San Antomo, etc., R- Co. v. 
Newman, 43 S.W. 915. 17 Tex.Civ. 
App. 606. 

10 C J. p 703 note 20. 

99- U.S.—Boylan v. Hot Springs R. 
Co., Ill., 10 S.Ct. 50, 132 US. 146, 
33 LEd 290. 

10 C J. p 703 note 2L 
1 - Tenn.— W atson v. Louisville, 

etc., R. Co., 56 S.W. 1024. 104 
Tenn. 194. 49 L.ILA. 454. 
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Bedaced rates piilLiug' purchaser ou 
ingulEy 

"Where a ticket is sold at a re¬ 
duced rate on a special occasion, 
this IS sufficient to put the purchas¬ 
er on inquiry and affect him with 
notice to expect some special terms 
or conditions, although he may be 
unable to read, and it is immaterial 
that he does not sig^ the contract 
or have its contents eszplained to 
him—Watson v. Louisville, etc., R. 
Co., 56 S.W. 1024, 104 Tenn. 194. 49 
L.RA. 454—^Louisville, etc, R. Co. v. 
Turner, 47 S.W. 223, 100 Tenn. 213, 
43 L.RJL 140—^10 CJT. p 703 note 23. 

2l Mmn.—Rahilly v. St. Paul, etc., 

R. Co-. 68 N.W. 853, 66 Mmn. 153. 

10 CJ. p 703 note 22. 

Bound trip ticket sold at reduced 
rate 

Where a round trip ti<^et sold at 
a reduced rate contains in the body 
thereof a requirement as to identifi¬ 
cation and sigrning by the passenger, 
the assent of a passenger who ai> 
cepts and uses it is conclusively pre¬ 
sumed notwithstanding he does not 
sign the ticket—Abram v. Gulf, etc., 
R. Co.. IS S.W 321. 83 Tex. 61— 
Ketchesou v. Southern Pac. R. Co., 
46 S.W. 907. 19 Tex.Civ.App. 288. 
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Secret limitations on the authority of a general 
agent, not communicated to persons dealing with 
him as agent, do not exempt the carrier from lia¬ 
bility on contracts made by the agent and within 
the scope of his apparent authority.* 

§ 618. Limitations as to Time 

a. In general 

b. Effect of expiration of time limit 
a. In General 

Although In the absence of a binding limitation, a 
ticket is presumed to be unlimited as to time and may 
be used at any time within the period fixed by the stat¬ 
ute of limitations, in the absence of a statute to the 
contrary a carrier may limit a reasonable time within 
which a ticket may be used. 

In the absence of any binding stipulation or lim¬ 
itation, a ticket will be presumed to be unlimited as 
to time,^ and it may be used at any time within the 
period fixed by the statute of limitations.® In the 
absence of a statute to the contrary, a carrier has 
power,® subject to the qualification that the limita¬ 
tion must be reasonable,^ to limit the time withm 
which tickets may be used. If the time limit is less 
than is sufficient to accomplish the trip, it is, of 
course, unreasonable and therefore of no effect* 
On the other hand, limitations have been held to be 
reasonable which limit the use of the ticket to a 
continuous passage beginning on the date of sale,* 
or to one day from date of sale.t® especially where 


there is also a provision for refunding the purchase 
price or any unused part thereof if the ticket is not 
used within that time.^^ 

A statute making all railroad tickets available for 
a specified time from date has no force beyond the 
territorial limits of the state; and hence it will not 
apply to the case of a ticket calling for passage 
from a point within to a point without the state, 
vrhile the ticket is being used beyond the limits of 
the state.^* 

Conflicting limitations. As between a time limi¬ 
tation appearing on a ticket covering an interstate 
trip, and a limitation appearing in the tariff sheets 
filed with the interstate commerce commission, the 
latter must govern^* 

Limitation posted. A purchaser is not bound by 
a time limitation m a notice posted in the ticket 
office or in a circular, unless he has read it or has 
had notice of its contents.^^ 

Particular limitations construed. In construing 
limitations as to time, it has been held that the 
stipulation "not good for passage after” a certain 
number of days from date, or “on and from date 
stamped on back,” limits only the time of the com¬ 
mencement of the journey, so that, if the journey 
is commenced before midnight of the last day, the 
ticket remains good until its completion, if pur¬ 
sued continuously, although the time expires while 
en route.i® Where, however, the stipulation is such 


3. Ala—SoutUem Ky. Co. v. Rowe, 
73 So 634. 198 Ala. 353. 

Ky.—Shelton Taxi Co. v. Bowlingr. 

51 SW.2d 468. 244 Ky. 817. 

Secret or private instructions to 
agrent generally see C.J.S. title 
Agency § 95. 

Contract to transport passei^er on 
long trip held within apparent scope 
of taxicab driver's authority to car¬ 
ry passengers and contract for their 
carnage.—Shelton Taxi Co. v. Bowl¬ 
ing. 51 S.W.2d 468. 244 Ky. 817. 

Contract to telegraph transportation 
Secret limitations upon the author¬ 
ity of a railroad’s general agent do 
not exempt the railroad from the oh- 
Ugations of engagements made by 
him withm his ostensible authority 
as to telegraph transportation to a 
person on a connecting railway line. 
—Southern Ry Co, v. Rowe, 73 So. 
634, 198 Ala. 353. 

A Kan—Freeman v- Atchison, etc.. 
R. Co., 80 P. 592, 71 Kan. 327, 6 
Ann.Cas 118. 

10 C J. p 703 note 26. 

A round trip ticket, not limited by 
Its terms, is, after being used one 
way, good for the return tnp at such 
time as the holder is disposed to 
present it. unless he is notified to the 


contrary at the time of purchase.— 
Pennsylvania R. Co. v. Spicker, 105 
Pa. 142. 

5- Kan.—^Freeman v Atchison, etc., 
R Co., 80 P. 592. 71 Kan. 327, 6 
Ann.Cas. 118. 

10 C J. p 703 note 27, p 704 note 35 

A fixst-dass railroad ticket, mak¬ 
ing no provision as to time of use, 
IS subject to the statute of limita¬ 
tions. beginning to run from its date 
of issue.—Cassiano v. Galveston, 
etc, R. Co, TexCivJlpp., 82 S.W 
806 

IH-—Pennington v. Illinois Cent 
R- Co., 97 N.EL 289. 252 Ill. 584, 37 
L R.A ,N S., 983, reversing 160 Til 
App. 128 

10 C.J. p 703 note 30. 

7. Va.—Louisville & N. R. Co. v. 
Rieley. 93 SE 574, 121 Va 469, L 
R.A191SA 775 
10 C.J. p 703 note 31. 

8u Mont.—Brian v. Oregon Short 
Lme R. Co.. 105 P. 489, 40 Mont. 
109. 25 LRA.N.S., 459. 

Tex—Oulf. etc., R. Co v. Wright. 
30 S.W. 294, 10 TexCivA.pp. 179 — 
Gulf.^ etc. R Co. V. Wright. 21 S. 
W. 399, 2 TexOvApp. 463. 

B. Va.—Lomsville & N. R. Co. v. 
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Rieley, 93 SE 574, 121 Va. 469. 
LR.A1918A 775. 

10- Ill —^Bum V. Chicago, etc, R 
Co. 153 Ill App. 319 
La —Cobum v. Morgan’s Louisiana, 
etc, R Co., 29 So. 882, 105 La. 398, 
83 Am S R. 242. 

Miss.—^Illinois Cent R Co. v. Mar- 
lett, 23 So 583, 75 Miss. 956. 

10 C.J. p 704 note 33 

11. Ga—Southern R. Co. v. Watson. 

36 S E 209. 110 Ga 681 
Miss—Rlmois Cent. R Co. v. Mar- 
lett, 23 So. 583. 75 Miss 956. 

lA Me —Carpenter v Grand Trunk 
R. Co. 72 Me 388, 39 Am R. 340. 
Mass—^Boston, etc, R. Co v. Traf- 
ton, 23 NE. 829, 151 Mass 229 

13- Ark —Gordon v. Kansn-g? City 
Southern Ry Co., 2 S.W.2d 675. 
176 Ark 230. 

lA Ga.—Georgia R. Co. v, Baldoni. 

42 SE 364, 115 Ga. 1013 

—^Pennsylvama R. Co. v. Spicker, 
105 Pa. 142. 

Tenn —^Louisville, etc, R. Co. v. 
Turner. 47 SW. 223, 100 Tenn. 213. 

43 L.ItA 140. 

15. Mont —Brian v. Oregon Short 
Line R. Co., 105 P. 489, 40 Mont. 
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that the ticket expires or is not to be good after 
a certain limit of time, the transportation must be 
completed by that time.i® If a ticket bears date 
prior to the purchase from the agent, and is limited 
to one day from date of sale, the passenger is en¬ 
titled to passage within one day from the time of 
purchase.^7 

The words “good this trip only*’ on a ticket will 
not have the effect of limiting the undertaking of 
the company to any particular day, as they do not 
relate to time but to a journey, and, if the ticket 
has not previously been used, it entitles the holder 
to a passage on a subsequent day, as well as on the 
day it bears date.^* A ticket that bears on its face 
the words “good for this day only,” with the date 
indorsed, is not good on a subsequent day,i® espe¬ 
cially where the rate of fare has lawfully been in¬ 
creased in the meantime.^*^ 

b. Effect of Expiration of Time T.iuiTt 

It is generally held that the purchaser is bound by 
a limitation on the ticket as to the time within which 
It can be used and that he cannot use the ticket for 
transportation after the expiration of that time, provided 
the carrier is not the cause of the delay. 

There is a seeming conflict of authority as to the 
effect of the expiration of the time limit on a ticket 
issued by a carrier. This conflict arises apparently 
from a difference in view as to whether a time lim¬ 
it stamped or printed on a ticket is a regulation of 
the carrier, or a matter of contract between the 
parties.21 Where such a limitation is considered 
as a regulation, where a reasonable limitation as to 


the time vrithin vrhich a ticket may be used is print¬ 
ed or stamped on the face of the ticket, the pur¬ 
chaser is bound by it and must take notice thereof, 
and he is not entitled to use the ticket for trans¬ 
portation after the expiration of the time speci- 
fied,22 unless the ticket has been extended by a duly 
authorized agent of the carrier,-^ or unless the lim¬ 
itation has been waived, as will be noted in § 621. 
Also, according to some authorities, although the 
ticket is in ordinary ticket, the fad that it is limit¬ 
ed as to time makes it more than a mere receipt or 
token, as it expresses at least a part of the contract 
between the parties, and by accepting it the passen¬ 
ger assents to the limit as expressed and is not en¬ 
titled to use it after that limit has expired-* On 
the other hand, it has been held that such a limita¬ 
tion is a matter of contract and not a matter of 
regulation, and that the usual rule as to the knowl¬ 
edge and assent of the passenger to a limitation of 
an ordinary ticket, supra § 616, applies, and that 
the passenger is not bound by the limit of time ex¬ 
pressed in such ticket unless he has notice thereof 
at the time of purchasing the ticket.-® 

A passenger is not entitled to transportation on 
an expired ticket, although he has on other occa¬ 
sions been permitted to nde on such ticket or even 
on the particular ticket in question,^® or has check¬ 
ed baggage on the ticket,^^ or although an unau¬ 
thorized agent of the company has made repre¬ 
sentations to him of his right to ride thereon.^* 

To carry a passenger after the date of expira¬ 
tion on a ticket, owing to a mistake in writing such 


109, 25 L..R A.,N.S.. 469. 20 Aiin.Cas. 
311. 

10 C.J. p 704 note 38. 

T-irnitation to 'midpielit 

Wliere ticket provided tliat it i 
should not be good for passage after 
midnight July 14, and passage was 
commenced before midnight on such 
date, passenger had nght to complete 
journey after midnight—Woodard v 
Texas & P. Ry. C6, 86 S-W.2d 38, 
126 Tex 30, reversing Texas & P 
Ry. Co. V Woodard. CivApp.. 53 
SW.2d 82. 

la Miss—^Mitchell v. Southern R. 

Co.. 27 So. 834. 77 Miss. 917. 

10 C.J. p 704 note 39. 

17- Iowa.—Ellsworth v. Chicago, 
etc, R. Co.. 63 N.W. 584. 95 Iowa 
98, 29 ERA. 173. 

W.Va.—Trice v. Chesapeake, etc, R. 

Co., 21 SE. 1022. 40 W.Va 271. 

18L N.Y.—Pier v. Fmch, 24 Barb. 
514. 

19u Me.—Burnham v. Grand Trunk 
R. Co., 63 Me. 298, 18 Am.R. 220. 
N.Y.—^Boice V. Hudson River R. Co., 
61 Barb. 611. 


20l N.Y.—^Boice v. Hudson River R. 
Co, supra 

21. Va.—Louisville & N. R. Co. v. 
Rieley, 93 S.E. 574. 575. 121 Va. 
469, ZuR.A 1918A 775. 

22. Va—^Louisville & N. R. Co. v- 
Rieley, supra 

10 C.J p 704 note 45. 

“Primarily, the function of a tick¬ 
et IS to serve as evidence, as be¬ 
tween the conductor of the carrier's 
tram and the passenger, of the lat¬ 
ter's nght to transportation. When 
a ticket IS serving such, function, the 
time limit contained on it (whether 
on its face, or back or within its 
folds, IS immaterial) is a regrulation 
of the carrier for the conduct of its 
business, the validity of which is to 
be determined upon the sole inquiry 
of Its reasonableness as such regula¬ 
tion, and not upon any inquiry as to 
its validity as a contract between a 
passenger and earner."—^Louisville 
& N. R. Co. V- Rieley, supra. 

23. Cal.—Elliott V. Southern Pac 
Co., 79 P 420. 145 Cal. 441. 68 L. 
RA. 393. 


La.—^Randall v. New Orleans, etc., 
R. Co.. 13 So. 166, 45 LaAnn. 778. 

10 C.J. p 705 note 46. 

24b Iowa—^EEanlon v. Illinois Cent. 

R. Co, 80 N.W. 233, 109 Iowa 136. 
Kan.—^BYeeman v. Atchison, etc, R. 

Co. 80 P. 592, 71 Kan. 327, 6 Ann. 
Cas. 118. 

La.—Cobum v Morgan's Louisiana, 
etc., R. Co., 29 So. 882, 105 La 398, 
83 Am.S.R. 242. 

25b S-C.—Norman v. Southern Ry. 
Co., 44 S.E. 83, 65 S.C. 517, 95 Am. 

S. R. 809. 

Tenn —Louisville, etc., R. Co. v. 
Tumer, 47 S.W. 223, 100 Tenn. 213, 
43 LRA. 140. 

10 C.J. p 705 note 49. 

26b NY.—^Hill V. Syracuse^ etc., R. 

Co., 63 N.Y. 101. 

10 C.J. p 705 note 50. 

27- N.Y.—Wentz v. Erie R. Co., 3 
Hun 241. 

2&. Md —^McClure v. Pbii-dvlphia, 
etc. R. Co.. 34 Md. 532, 6 AiaR. 
345. 

N.Y.—^Boice v. Hudson River R, Co., 
61 Barb. 611. 
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date, is not a violation of the Interstate Commerce 
Act, since the erroneous issuance of a ticket in 
terms not conforming to the actual contract does 
not make an unlawful contract.-^ 

Fault of carrier. It has been held that if, hy 
fault of the carrier, the passenger is delayed, so 
that he cannot complete his journey within the 
limitation of the ticket, then he is entitled, notwith¬ 
standing such limitation, to continue his journey to 
his destination ,30 but this rule does not apply 
where the delay is caused by a third person.3i It 
has been held, however, that the fact that the car¬ 
rier fraudulently concealed the fact that it might 
not be able to carry the passenger on his return 
trip within the time prescribed in the ticket does 
not entitle the passenger to use an expired ticket.33 

Mileage tickets. A mileage ticket limited as to 
time and good for a specified number of miles 
ceases to be valid at the expiration of that time, 
although the number of miles has not been traveled 
out.33 However, a limitation of one day on the use 
of a mileage ticket for two thousand miles is void 
on its face,3^ and where such limitation is caused 
by a mistake of the agent the passenger is not 
bound by the contract until it is reformed in a 
court of equity-35 

Tickets over connecting lines. Where a railroad 
company sells a limited ticket over its own and 
connecting roads, and such ticket is a joint contract 
of the several carriers, a passenger who is delayed 


by the fault of one of the roads is entitled to com¬ 
plete his journey on such ticket, although the tune 
expires before he reaches the last of the connect¬ 
ing lines.36 It is sufficient if the trip is begun on a 
particular line and the ticket is presented before 
midnight on the day named as the limit, although 
the journey is not completed on that line until after 
that time;37 but where the ticket is in coupon 
form, and expressly provides that the carrier sell¬ 
ing it is merely the agent of the connecting roads 
and is not responsible beyond its own line, the pas¬ 
senger is not entitled to be carried over the last 
road after the time has expired, although he is de- 
la^^ed by the fault of one of the other companies.^* 
WTiere the last day of the limitation falls on Sun¬ 
day, and the last line runs no tram on that day, the 
passenger wdll be entitled to transportation if he 
presents himself for the first train of the next 
day.39 W'here the ticket is unlimited, and the pas¬ 
senger has used it over the first road, he is at lib¬ 
erty to begin his journey over the second road when 
he pleases.^® 

§ 619. Limitations as to Trains 

Although an undisclosed rule of the carrier will not 
limit the use of a ticket to particular trains, the carrier 
may provide by a stipulation on the ticket that certain 
tickets shall be good only on particular trains. 

Although an undisclosed rule of a carrier will 
not limit the use of a ticket to particular trains,^! 
the carrier may provide by a regulation or condi¬ 
tion on the ticket that certain tickets shall be good 


29. Ky.—^Ulinois Cent- R. Co. v. 
Fleming:, 146 S-W. 1110, 148 Ky, 
473. 

10 C J. p 705 note 53. 

sa Ala.—^Momingrstar v. Ixiuisville, 
etc., R. Co.. 33 So. 156. 135 Ala. 251. 
10 C.J. p 705 note 54. 

ITo trains 

Where a passeng^er holds a limited 
ticket whidh expires on Sunday and 
he IS prevented from nding on that 
date because the company runs no 
trains, he is entitled to a passage 
on the next day.—^Little Rock, etc., 
R Co. V. Dean, 43 Ark. 529, 51 Am. 
R. 584. 

Season for rule 

The rule is more applicable to a 
contract for carnage than to ordi¬ 
nary contracts, for the reason that 
the time for performance is imposed 
by the company by way of limita¬ 
tion, and the contract should be so 
construed as to save the right and 
prevent a forfeiture, if it can be 
done.—^Little Rock, etc, R Co. v. 
Dean. 43 Ark. 529, 51 Am.R. 584. 
Train late 

Where the railroad company fails 
to run its trains on timej, a ticket 


holder who boards the first passen¬ 
ger tram stopping at his station 
after the purchase of his ticket is not 
to be ousted from the tram on the 
ground that the limit of the ticket 
has expired.—Marx v. Louisiana 
Western R. Co., 36 So. 862, 112 La. 
1085. 

31- CaL—^Slliott V. Southern Pac. 
Co.. 79 P. 420, 145 Cal. 441. 68 L. 
RA. 393. 

10 C J. p 705 note 55. 

32. CaL—Elliott v. Southern Pac. 
Co„ supra. 

Iowa.—Sherman v. Chicago, etc., 
R Co., 40 Iowa 45. 

Mo.—^Lillis V St. Louis, etc., R. Co., 
64 Mo. 464, 27 Am R 255. 

Ohio.—Powell V. Pittsburg, etc., R. 
Co., 25 Ohio St. 70. 

34. Minn—Krueger v. Chicago, etc., 
R. Co, 71 N.W. 683, 68 Mititi 445 , 
64 Ain.S.R. 487. 

35 ^ Mum.—Krueger v. Chicago, etc., 
R Co., supra. 

se. Tex.—Gul:^ etc., R. Co. v. Loon¬ 
ey, 19 SW. 1039, 85 Tex. 158. 34 
Am SR 787, 16 L.R.A- 47L 
10 C.J. p 705 note 62. 
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37- Mont.—Brian v. Oregon Short 
Line R Co., 105 P. 489, 40 Mont. 
109, 25 L.RA..N.S., 459. 20 Ann. 
Cas. 311. 

3& Mont.—^Brian v. Oregon Short 
Line R Co., supra. 

Ohio.—Pennsylvania Co. v. Bine, 41 
Ohio St 276. 

10 C.J. p 706 note 64. 

39- Ark.—^Little Rock, etc., R. Co v. 
Dean, 43 Ark. 529, 51 Am.R. 584. 

40. Mich.—Brooke v. Grand Trunk 
R. Co., 15 Mich. 332. 

41- Tex.—Chicago, R. L & G. Ry. Co. 
V. CarroU, 193 S.W- 1068, 108 Tex. 
378. 

Duty to transport on proper tram 
see infra § 641. 

Ticket sold at reduced rate 

Where a esamer authorized an¬ 
other earner to sell tickets over its 
road, and such earner sold a ticket 
at a reduced rate m accordance with 
published tanfTs, an undisclosed rule 
of the first carrier that such ticket 
was invalid on a certain tram did 
not reheve it of liability on the con¬ 
tract—Chicago, R. L & G. Ry. Co. v 
Carroll, 193 S.W. 1068. 108 Tex. 378. 
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only on particular trains.^2 Thus the carrier may 
require that holders of excursion tickets shall trav¬ 
el on the trains provided for that special purpose, 
and not on regular trams and it ma\' refuse to 
recognize as a passenger one who is riding on any 
train other than the one on which he is entitled to 
travel by his ticket,^^ as by refusing him passage 
on a second-class ticket on a train on which only 
first-class tickets are accepted.*^® Where the ticket 
calls for a “continuous trip only” between two 
points, it is not valid for passage to an intermediate 
point on a train which does not make the whole 
trip>® 

§ 620 . Stamping, Signing, and Identification 

a. In general 

b. Sufficiency of identification 

a. In General 

Reasonable provisions requiring the signing or stamp> 
ing of reduced rate tickets and the identification of the 
holder thereof are valid, and a compliance therewith is 
essential to the passenger's right to trSnsportation, un¬ 
less such failure is due to the fault of the carrier or its 
servants or agents. 

Usual conditions in an excursion ticket, sold for 
a round trip at a reduced rate, that before the re¬ 
turning portion of the ticket may be used it must 
be presented by the holder to an agent at the other 
end of the line to be signed or stamped by him, and 
that the holder must identify himself as the original 
purchaser by writing his signature on the ticket or, 
if this is not satisfactory to the validating agent, by 
producing other proofs of his identity, have been 
upheld as reasonable and valid.^^ Where there is 
an obvious mistake in the body of the contract in¬ 
dorsed on the ticket as to the place of identifica¬ 
tion, but which is inconsistent with the whole tenor 


of the contract and does not mislead the holder, the 
contract requiring a restamping of the ticket is not 
invalidated.^^ It is che duty of the passenger to 
present his ticket to the validating agent, and it is 
then the duty of the agent to see that the validat¬ 
ing is properl 3 ' done.*® The passenger is not re¬ 
quired to discover any mistake of the agent, nor 
need he use specific terms in requesting the agent 
to validate the ticket; but it is sufficient that the 
ticket comes into the agent’s hands with informa¬ 
tion that the passenger is starting on his return 
joume\'.®® 

Signing by the purchaser at the time of issu¬ 
ance is also sometimes required as to other special 
tickets.®! 

Effect of noncompliance. The passenger’s right 
to transportation is unaffected by the arbitrary re¬ 
fusal of the agent to stamp and sign the ticket,®® 
or by his neglect so to do,®® when the ticket is prop¬ 
erly presented to him. It has been held that, where 
there was no one present at the station authorized 
to validate the ticket, and the passenger did every¬ 
thing that ordinary prudence and diligence would 
require to obtain a validation of the ticket, he is en¬ 
titled to ride on the unvalidated ticket on explaining 
the circumstances to the conductor,®^ since it is in¬ 
cumbent on the carrier to have present, at a rea¬ 
sonable time before the arrival of trains on which 
the ticket would be good for passage, on any date 
on which the purchaser might see fit to use it, an 
agent authorized to sign and to stamp the ticket 
in the manner therein provided,®® 

Where the ticket is for carriage over several lines 
and contemplates that it shall be validated by the 
agent at the point of destination for the return trip, 
the company issuing the ticket is liable for the fatdt 


42. Mmn.—Dunlap v. Northern Pac. 

R Co.. 28 N W 240. 35 Minn 203 
Pa.—^Robb V. Pittsburg; etc., R. Co., 
14 Pa-Super. 282. 

10 C J. p 706 note 69. 

43L N.C.—^MoRae v. Wilmington, etc., 
R Co., 88 NC. 526. 43 AnuR. 745. 
Tex —^Bngland v. International, etc, 
R Co., 73 S.W. 24, 32 Tex.CivJ^pp 
86 

10 C.J. p 706 note 70. 

44. Miss—^Howard v, Chicago, etc., 
R. Co., 61 Miss. 194, 

45. XJ.S.—-New York. D. B. & W. Ry. 
Co. V. Bennett, Tenn., 50 F. 496, 1 
aC-A. 544. 

4a. Md —^Johnson v. Philadelphia, 
etc.. R. Co.. 63 Md. 106. 

47- Tenn.—Watson v. Liouisville, 
etc, R Co.. 56 S.W. 1024, 104 Tenn. 
194, 49 luulELA. 454. 

10 C.J. p 706 note 74. 


Failure to have ticket stamped as 
terminating relation of passenger 
and carrier see supra § 563. 

48. SC.—^Bethea v. Northeastern R 
Co., 1 SB. 372. 26 SC. 91. 

40. Ky.—^Illinois Cent. R. Co. v. 

Williams, 143 SW. 760. 147 Ky 52 
Tex.—^Houston, etc., R Co. v. Arey, 
44 S.W. 894, 18 Tex.Civ.App. 457. 

10 C.J P 706 note 76. 

50b Ky.—^Illinois Cent. R. Co. v. 

Williams. 143 SW. 760, 147 Ky. 52. 
10 C.J p 707 note 78. 

51. Okl.—Chicago, etc., R. Co. v. 

Newbum, 110 P. 1065. 27 OkL 9. 

30 Ii.RA.,N.S. 432. 

Tex —^Ketcheson v. Southern Pac. 
Co., 46 S.W. 907, 19 Tex.CivALpp. 
288—^Mexican Cent. R. Co. v. Good¬ 
man, Civ.App, 43 S.W. 580. 

10 <XJ. p 707 note 79. 
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52. Tex—^Texas, etc., R. Co. v. 
Payne, 87 S.W. 330. 99 Tex. 46, 122 
AmS.R. 603, 70 IjJELA. 946. 

10 C.J. p 707 note 86. 

Failure to comply with conditions as 
to stamping, signing, and identifi¬ 
cation as grounds for ejection see 
infra § 813. 

53; U S —Northern Pac R. Co. v. 
Pauson, Cal., 70 F. 585, 17 C.CJL 
287. 

54. Ga.—Southern R. Co. v. Wood, 
39 SB. 894, 114 Ga. 140, 55 L.R.A. 
536. 

Ija.—Wilcox V. Ijouisville; etc., R. 

Co., 7 liaA... Orleans, 370. 

10 C.J. p 707 note 88. 

55. Gra. —Southern R. Co. v. Wood, 
39 S.B. 894, 114 Ga. 140, 55 DJLA. 
536. 
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of such agent in failing properly to validate the 
ticket,^® unless the initial company acts merely as 
agent for the connecting lines in issuing the tick- 
et,57 or unless the ticket provides that such company 
will not be responsible beyond its own line.^^ 

It is incumbent on the purchaser to use reason¬ 
able means of complying with a condition as to 
identifying himself to the agent;®® and where, 
after ample opportunity for complying with such 
stipulation has been afforded to him, he fails so to 
do, he IS not’entitled to transportation on his tick¬ 
et,®® unless in so doing he relies on the represen¬ 
tations of an authorized agent of the company.®^ 

h. Suffidency of Ideotificalaon 

The burden of establishing identification is on the 
ticket holder. He is not required to identify himself to 
the satisfaction of the agent, in the absence of an ex¬ 
press provision to that effect, but he must offer such 
proof as would satisfy a reasonable man. 

It has been held that the* purchaser merely writ¬ 
ing his name, without more, is not necessarily a 
sufficient identification, but that he must offer to the 
agent such proof of his identity as would satisfy 
a reasonable Tnan,®^ and that he is not bound to 
identify himself to the satisfaction of the tram 
agent®® The validating agent is not required to 
accept the holder’s verbal assurance of his identity 
or to institute other inquiries with a view of satis- 
fymg himself on such subject, as the burden is on 


the holder to produce sufficient evidence of his iden¬ 
tification,®^ but the agent cannot refuse to hear 
facts on the subject of identification;®® and, on the 
refusal of the conductor or agent to allow the pas¬ 
senger to identify himself by signature, he cannot 
be required to furnish other identification.®® Where 
the ticket provides that the holder shall identify 
himself “to the satisfaction” of a designated agent, 
such agent is the party to determine the sufficiency 
of the identification, and it may not be referred to 
a jury to determine whether he was or was not 
‘'satisfied” with the proof of identity.®^ 

§ 621. Waiver of Conditions 

a. In general 

b. Omission to enforce condition 
a. In General 

Except where there is a stipulation to the contrary in 
the ticket itself, an agent authorized to determine the 
passenger's right to transportation may waive conditions 
in the ticket; a ticket agent, however, cannot do so 
after the sale of the ticket. 

Except where it is stipulated in the ticket itself 
that no agent or employee has authorily to waive 
the conditions,®® a general officer, or an agent au¬ 
thorized to determine whether or not a passenger 
is entitled to transportation, may waive the condi¬ 
tions in a ticket.®® Such a waiver, however, cannot 
be made by an agent or servant havmg no authorl- 


561 Kan.—C3iase v. Atchison, etc., R 
Co., 79 P. 153, 70 Kan- 546. 

Tex.—Gulf, etc-. R. Co v. St. John, 
35 S.W 501, 13 Tex.CivApp. 257. 

10 C J. p 707 note 90- 
Nature and extent of connecting- car¬ 
rier's liability generally see infra § 
653 

57- SC.—Bethea v. Northeastern R 
Co., 1 S.E 372, 26 S.C 91. 

58. U.S—^Mosher v. St. LiOnis, I. M. 
& S. Ry. Co.. Mo.. 8 S Ct. 1324, 127 
U.S. 390, 32 L-Ed. 249. 

Mo.—Boling V. St. Liouis, etc., R. 

Co., 88 S.W. 35. 189 Mo. 219. 

Tex.—Clark v. Galveston etc., R Co., 
CivA^pp., 137 SW. 716. 

10 C.J. p 707 note 92. 

59. Ga—Southern R. Co. v. Barlow, 
30 SE. 732. 104 Ga. 213, 69 Am. 
S.R 166. 

10 C J p 708 note 93. 

69. Kan.—^Dangerfield v. Atchison, 
etc., R Co., 61 P 405. 62 Kan. 85. 

10 C.J. p 708 note 94. 

61. Tex —Houston, etc., R. Co. v. 

Lee. Civ.App., 123 S.W. 154. 

10 C.J. p 708 note 95. 

68 . Ga.—Southern Ry. Co. v. Bai^ 
low. 30 SE. 732, 104 Ga. 213, 69 
A 1 I 1 .S.R. 166. 

10 CJ. p 707 note 80. 


*TPriiitiiig” -psTn® 

If the purchaser of a ticket, at the 
time of buying the same, intention¬ 
ally adopted, as the method of sign¬ 
ing his name, the making of the let¬ 
ters thereof in the form of printed 
characters, and thus rendered it im¬ 
possible to identify himself as the 
original purchaser hy reproducing 
his signature, the burden was on him 
to find other means of satisfactory 
identification. Merely proving by 
witnesses that his name was the 
same as that “printed” upon the tick¬ 
et would not m every case, and un¬ 
der all circumstances, be sufficient 
or satisfactory proof that he was the 
original purchaser.—Central of Geor¬ 
gia Ry. Co. V. Cannon, 32 S.E 874, 
106 Ga 828. 

63. Ky.—Southern R. Co. v Cassell, 

92 SW 281, 122 Ky. 317, 28 Ky.L. 

1230. 

10 C J. p 707 note 81. 

■Pe*«*oii for mle 

“The contract, properly construed, 
is not that the purchaser will satis¬ 
fy the conductor of his identity as 
oiigmal purchaser. No quantity of 
evidence might have done that. For 
after all had been done that could 
have been, and all that any reason¬ 
able person would have required, 
still the conductor ... might 
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not have been satisfied, and would 
have had the right under . . . 

[this] view of the law to have re¬ 
fused the ticket and ejected the pas¬ 
senger under circumstances most un- 
r^Lsonable and unwarranted. Such 
could not have been the intention of 
both parties in entering into the con¬ 
tract of carnage.”—Southern R. Co. 
V. Cassell, 92 SW. 281, 282, 122 Ky. 
317, 28 Ky.L 1230. 

Ky —Baltimore, etc., R Co. v. 
Hudson, 80 SW. 454, 117 Ky. 995„ 
25 Ky.L 2154. 

65. Tex—Houston, etc, R Co. v.. 

Lee. Civ-App., 123 SW 154. 

661 Va.—Norfolk, etc., R. Co. v. An¬ 
derson. 17 SE. 757, 90 Va. 1, 44 
Am.S R. 884. 

67- S.C.—Bethea v. Northeastern R* 
Co.. 1 SE 372, 26 S.C 91, 

OS- U S.—^Boylan v. Hot Springs R. 
Co-. Ill. 10 set. 50, 132 U.S. 146,. 
33 L.Ed. 290. 

10 C J. p 708 note 96. 

69- U.S —Chesapeake & O Ry. Co v^ 
Burton, C.C.AW.Va.. 62 F.2d 110. 

10 C J. p 708 note 97. 

The Corpus Juris text has been 
cited with full approval m Chesa¬ 
peake & O. R. Co. V. Burton. C.CJL 
W Va.. 62 F.2d 110. 
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ty to determine such a question, such as a baggage- 
master, or an agent giving information not in con¬ 
nection with the sale of the ticket^® A waiver by 
one conductor as to his portion of the route win 
not, as a general rule, be bmding on other conduc¬ 
tors.^^ A purchaser of tickets with authority to re¬ 
sell them may waive a requirement as to sig^a- 
ture.^2 

After sale of ticket. A ticket agent has not the 
imphed power to bind the company, after the sale 
of the ticket is fully completed and his duties in 
regard to it are at an end, by representations which 
contradict the plam terms of the ticket sold.*^^ 
An agent who has sold a ticket has no implied au¬ 
thority, after the ticket has expired by limitation, 
to waive such limitation and make a new contract as 
to its use.^^ 

h. Omission to Enforce Condition 

Ordinarily failure to require compliance with the con¬ 
ditions of a ticket in past instances does not amount to 
a waiver, unless such instancies have been so numerous 
as to induce the passenger to believe that the conditions 
have been abandoned. 

The fact that compliance with the conditions of 
a ticket has not been required m other instances 
will not amount to a waiver of such conditions,^® 
unless on the occasion in question such instances 
were known to the passenger and were sufloiciently 


numerous to induce him to believe that the require¬ 
ment had been abandoned.^® Thus the fact that 
the passenger has on other occasions been permit¬ 
ted to ride on an expired ticket, or even on the par¬ 
ticular ticket in question, does not establish a cus¬ 
tom to that effect, and so entitle the passenger to 
transportation."^" It has been held, however, that, 
where a condition, such as that a ticket shall be 
signed by the purchaser, has been ignored by the 
selling agent or the conductor and the passenger 
has been allowed to ride thereon without signature, 
so that the omission to require signature is not to be 
deemed a mere oversight, the condition must be 
regarded as waived.^® The act of a conductor in 
accepting an expired ticket has also been held to 
constitute a waiver of its defect.^® 

Where a ticket is not stamped as required, a 
waiver of the requirement cannot be predicated on 
the fact that the gatekeeper allows the passenger 
to pass without punching his ticket, or that the 
sleeping car conductor fails to remark the defect, 
where the regpilar conductor detects it at once and 
calls the passenger’s attention to it.®® Where one 
conductor fails to discover that the holder of a non- 
transferable ticket is not in fact the original pur¬ 
chaser, but the second conductor detects the fraud, 
there is no waiver of the condition in the ticket 
against its transfer.®^ 


4. Passes 


§ 622. In General 

a. Definitions 

b. Issuance; nature and effect 
a. Definitioiis 

A “pass” is a ticket, issued by a carrier, authorizing 
SL designated person to travel free on its lines, between 
certain points or for a limited time. 


The term “pass” has been defined as a tidket is¬ 
sued by a railroad or other .transportation com¬ 
pany, authorizing a designated person to travel free 
on its lines, between certain points or for a limited 
time.®^ 

A gratuitous pass is an instruction to the earn¬ 
er’s conductors to receive and carry the passee upon 
its trains.®® 


70l UtaJi-—Drummondf v. Southern 
Pac. Co, 25 P. 733, 7 Utah 118. 

10 C.J. p 708 note 98. 

*71- iraTi —Uansrerfield v. Atchison. 

etc. R. Co.. 61 P. 405, 62 Kan. 85. 

10 C J. p 708 note 99 

■72L Cal.—Elser v Southern Pac. Co, 
94 P. 852. 7 Cal App. 493. 

73- Iowa—TT«T»ion v. Illinois Cent. 

R Co., 80 N.W. 223, 109 Iowa 136 
10 aJ. p 708 note 2. 

T4. IlL—PeuTungton v. Illinois 
Cent. R. Co., 97 N.E. 289, 252 Ill. 
584. 37 LuR.A,.NS., 983. reversing 
160 Ill-App. 128. 

75- Vt—Thorp v. Concord R. Co., 17 
A. 791, 61 Vt. 378. 

10 C.J. p 708 note 4. 

76L Tenn.—Watson v. Liouisvllle, 


etc. R. Co., 56 S W. 1024, 104 Tenn 
194. 49 L.R.A 454. 

10 C J- p 708 note 4. 

Acceptincr detached csonpons 
Where the company has been ac¬ 
customed to honor coupons when de¬ 
tached, this constitutes evidence of a 
waiver by it of a condition m the 
ticket requirmg them to be detach¬ 
ed only by the conductor.—^Thompson 
V. Truesdale, 63 N.W. 259, 61 "Wititi. 
129, 52 Am.S.R. 579. 
unstamped tickets 

The fact that other passengerst or 
indeed the passenger in question, on 
other occasions, have been allowed to 
travel without having tickets stamp¬ 
ed will not abixigate the rule, unless 
such occurrences are so common or 
frequent as to amount to a custom 
or an abandonment of the rule, and 
to mislead the passenger.—Watson v. 
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Louisville, etc, R Co., 56 S W. 1024, 
104 Tenn. 194. 49 L.R.A 454. 

77- Mich.—^Johnson v, Michigran 
United R. Co, 116 N.W. 529. 153 
Mich. 65. 

10 C.J p 709 note 5. 

78- Ohio.—^Kent v. Baltimore, etc., 
R Co.. 12 N.E. 798. 45 Ohio St. 
284, 4 Am.S.R. 539 

Okl.—Chicago, etc., R Co v. New- 
bum. 110 P. 1065, 27 Okl. 9, 30 L.R. 
A.,N.S.. 432. 

79- U.S.—Chesapeake & O. Ry, Co. 
V. Burton. C.C.A-W.Va., 62 P 2d 110. 

80u Pa—Bowers v. Pittsburgh, etc., 
R. Co., 27 A. 893, 158 Pa. 302 

81. Kan.—l>angerfield v. Atchison, 
etc., R. Co., 61 P. 405, 62 Kan. 85. 
88 - Black L.I>. 

83- Mihti —Bergerson v- Great 
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A drover’s pass is a ticket given without charge 
to those who accompany consignments of cattle.^^ 
As otherwise defined, it is a railroad pass to one 
who goes along in charge of the cattle, to care for 
them, feed and water them, and unload them;S5 
a contract for the carriage of a person in charge of 
cattle on a freight train, without charge.^® 

h. Issuance; Nature and Effect 

A free pass is a mere license and not a contract, and 
in the absence of a statute requiring the issuance of 
passes, a person using a pass is deemed to have assented 
to the conditions thereon. 

A free pass is not a contract,^^ but is a mere li¬ 
cense to ride on the trains of the carrier and 
when given as a gratuity it is none the less a free 
pass because the carrier requires the person using 
it to sigpi an agreement exempting it from liability 
for injuries,*® or because the giving of such pass 
is customary.®® Conditions on the back of a pass 
which has expired, or which has had no legal exist¬ 
ence, can have no legal effect.®^ 

Contract to issue. A contract based on a good 


consideration, to grant a life pass, unless prohibit¬ 
ed by statute, is valid and binding on the company, 
and for its refusal to perform the same the company 
may be held liable m damages,®* and the fact that 
the contract expresses that transportation is to be 
furnished “free of charge” does not necessarily 
mean that it is a gratuity.®® It has been held, how¬ 
ever, that the receivers of a railroad cannot make 
an agreement for a free life pass which will bind 
subsequent owners of the road.®^ A pass given in 
consideration of rights granted does not entitle the 
holder thereof to travel free on a road subsequently 
leased and operated in connection with the original 
line;®® and the fact that such a pass has been hon¬ 
ored for use over a connecting line does not bind 
a consolidated company which buys both roads to 
recognize the pass beyond the limits of the original 
line granting it®® 

Where a carrier engages that a person shall be 
‘‘carried free of charge,” he is under no duty to ap¬ 
ply for a pass, and if none is furnished him he is 
entitled to be carried without one,®^ and it is the 


Northern Ry. Co. 196 N.W. 670, 
671, 158 Minn. 20. 

free pass 

(1) A free pass means the privi¬ 
lege of riding over a railroad with¬ 
out payment of the customary fare.— 
Perkins v. New York Cint R Co, 
24 N.Y. 196, 203. 82 Am D 281. 

(2) Free pass within the meaning 
of statutory prohibitions see infra § 
623. 

84. Va.—Norfolk, etc., R Co. v. Tan¬ 
ner, 41 SE 721, 100 Va. 379, 383, 
quoting Cooley Torts 2d ed, p 826. 

8 5. Tex.—Missouri Pac. R. Co. v. 
Ivy. 9 SW. 346, 349, 71 Tex 409. 
413. 10 AntS R 758, 1 L R.A 500. 

86 . Vt—Sprigg V. Rutland R. Co.. 
60 A 143, 144. 77 Vt. 347. 

87- IT S-—Smith v. Atchison, T. & S. 
P. Ry. Co. OkL, 194 P. 79. 114 C. 
aA 157 

Minn.—^iSergerson v. Great Northern 
Ry. Co. 196 N.W. 670. 158 Minn, 20. 

ICexe gratuity 

(1) A free pass authorized to be 
given to an employee’s family is a 
mere gratuity. 

U-S—Charleston & W. C. R. Co. v. 
Thompson, Ga., 34 S Ct. 964, 234 TT. 
S. 576, 58 L Ed. 1478 
Ind—^Payne v. Elliott. 133 NE. 751, 
77 IndApp. 415—Clark v. Southern 
Ry. Co.. 119 N.E. 539. 69 Ind.App. 
697. 

Mo.—Pinnell v. St. Liouis-San Pran- 
cisco Ry. Co., 263 S.W. 182, cer¬ 
tiorari denied 45 S.Ct. 123, 266 U.S. 
623, 69 IxEd. 473. 

Tenn.—Southern Ry. Co. v. lanear. 


198 S.W. 887. 138 Tenn. 543, LRA 

1918B 1114. 

(2) A pass issued by defendant 
railroad to deceased, an officer of an¬ 
other railroad, m exchange for pass¬ 
es issued by his railroad to officers 
of defendant, is a free pass or gra¬ 
tuity—Pt- Wayne & Wabash Valley 
Traction Co v. Justus. 115 NE. 585, 
186 Ind. 464. 

(3) Where a common carrier en¬ 
tered into a contract with a tele¬ 
graph company, by which each was to 
render to the other certain services, 
and the earner agreed to transport 
free of charge “all persons in the 
employ of the telegraph company 
when traveling on the business of 
said company,” and under this con¬ 
tract the carrier issued to a tele¬ 
graph lineman an annual pass, and 
the lineman used the pass on a trip 
for his individual pleasure or on 
business of his own, the pass when 
so used was gratuitous and not in 
consideration of services—^Brooks v. 
Bugg, 131 SE. 365, 34 GaApp. 761. 

(4) Interstate pass issued by ter¬ 
minal railroad association to fla g man 
of proprietary railroad was a" free 
pass without consideration, notwith¬ 
standing flagman effected saving m 
usmg pass in gomg to and from his 
work, where his compensation would 
have been same whether or not he 
received pass.—Dunn v. Alton R. Co., 

Mo App., 88 S.W.2d 224. 

• 

(5) Where plaintiff tie inspector 
for company from which railroad 
bought ties, ohtamed railroad’s per¬ 
mission to accompany its tie inspec¬ 
tor on inspection trip, so that dia- 
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crepancies m inspection might be ad¬ 
justed on spot, pass was not issued 
for valuable consideration, arrange¬ 
ment being chiefly for benefit of tie 
company and plaintiff.—^Ellis v. Da¬ 
vis, CCA Tex., 4 P.2d 323. 

88 . Minn.—^Bergerson v. Great 

Northern Ry. Co., 196 N.W. 670. 
158 Minn 20. 

10 C J. p 678 note 60 [a]. 

891. Tex —^Stamp v. New Mexico 
Eastern R. Co, Civ App, 161 SW. 
450. 

Limitation of or exemption from lia¬ 
bility see infra §§ 634-635. 
Persons riding on passes as passen¬ 
gers see supra §§ 550—551. 

90. Tex—Stamp v. New Mexico 
Eastern R. Co., supra. 

91. N C —^McNeill v. Durham, etc, 
R Co 47 S E. 765, 135 N.C. 682. 67 
L.R.A 227. ■ 

92- Pa.—^Erie, etc, R Co. v. Douthet, 
88 Pa 243, 32 Am.R. 451. 

93: N H.—Emerson v. Boston, etc., 
R. Co. 75 A 529, 75 N.H. 427, 428, 
27 LRA,NS., 331. 

10 C J p 710 note 20. 

94. N J —^Martin v. New York, etc., 
R. Co, 36 N.J.Eq. 109. 

90. Md—Western Maryland R. Co. 

V. Lynch, 34 A 40, 82 Md. 233. 

10 C.J. p 709 note 12 . 

90. N.J—Schmoele v. Atlantic City 
R Co, 160 A 524, 110 NJEq. 597, 
affirming 155 A 143, 108 N.J.Eq. 
353. 

10 C J. p 709 note 13- 
97- Minn.—Grimes v. Minneapolis; 
etc.. R. Co., 33 N.W. 33, 37 Mjtiti. 
66 . 
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duty of the carrier to inform the conductors of the 
right of such person to be carried free of charge-^S 
Where, under a contract for an annual pass, on the 
expiration of the first pass application for a renew¬ 
al is made, but a second renewal is not applied for 
thereafter, it has been held to he a question of fact 
for the jury as to whether an application is, under 
the circumstances, necessary or not.^® 

Assent to conditions. One who receives and uses 
a pass to procure free transportation must be deem¬ 
ed to have assented to the conditions mdorsed there¬ 
on whether he reads and signs them or not,^ except 
that, where the pass is, by statute, required to be 
issued on certain conditions, he is not bound by ad¬ 
ditional conditions thereon, to which he has not as- 
sented.2 

Caretakers^ passes. A pass issued under the ex¬ 
ception in the Interstate Commerce Act as amend¬ 
ed, permitting the issuing of free transportation to 
necessary caretakers, is not "free’* in the popular 
sense of the word, but free in name only, and is a 
part of the consideration of the contract of ship¬ 
ment^ Such transportation is transportation for 
hire, with all the legal incidents of paid transporta¬ 
tion.'* Althot^h there is sometimes a custom per¬ 
mitting an owner to accompany his stock, he is ordi¬ 
narily not entitled, as a matter of right, to a pass 
on a freight tram on which he has a shipment of 
stock,® unless such a pass is, by statute, required to 
be given.® A provision in the published tariffs of 

98- Minn.—Gnmes v. Minneapolis, 
etc., R. Co., supra. 

99. Va —^Knopf v. Richmond, etc., 

R. Co, 8 SE. 787. 85 Var 769 

1. Wash—^Muldoon v. Seattle City 
R Co. 38 P. 995, 996, 10 Wash. 

311, 45 Am S R. 787. 

10 C.J p 709 note 17. 

“We think it may be fairly held 
that a person receiving” a ticket for 
free transportation is bound to see 
and know all of the conditions print¬ 
ed thereon which the carrier sees fit 
to lawfully impose.”—^Muldoon v-1 
Seattle City R. Co., supra. 

2L Mo —Chom v Missouri, etc., R. ^ 

Co. 153 SW. 1060. 168 MoApp. 518. j 
10 C.J. p 710 note 18, | 

Me.—^Miller v. Maine Cent. R Co,! 

133 A. 907. 125 Me. 338, 47 A-LR. 

720. 

4- U.S.—Norfolk Southern R. Co. v. 

Chatman. NC., 37 SCt. 499. 244 U. 

S. 276, 61 I-.Ed. 1131, Ii.R.A.1917P 

1128. affirmmg 222 F. 802, 138 C.C. 1 
A. 350. ! 

5. Ky.—Chesapeake, etc., R. Co. v. | 

Collinsworth. 153 S W. 241, 152 
Ky. 197. 

8 . Mo.—Chom v. Missouri, etc., R. 


the carrier, that free or reduced transportation shall 
not be issued for shippers and caretakers and that 
they shall pay full fare returning, implies that pass¬ 
es will be issued to the destination of the shipment.^ 

§ 623. Passes Forbidden by Law 

a. Under Interstate Commerce Act 
h. Under state law 

a. TJiider Interstate Commerce Act 

The giving or use of a free pass, subject to certain 
exceptions, is prohibited by the Interstate Commerce Act, 
even though a valid contract has been entered into to 
issue such passes prior to the enactment of the prohibi¬ 
tion. 

Under the Interstate Commerce Act, 49 U-S.C.A. 
§ 1, a common earner is expressly prohibited, ex¬ 
cept in certain specified cases, from issuing or giv¬ 
ing an interstate free ticket, free pass, or free 
transportation, and if it does so in violation of the 
act it is guilty of a misdemeanor and subject to a 
penalty;® and likewise any person other than those 
excepted, who uses such interstate free transpor¬ 
tation, is subject to a like penalty.® The offense 
results ordinarily from a joint combination in which 
both the passenger and the carrier are partici¬ 
pants, and the purpose and effect of the statute is 
to punish each of them.^® It has been held that giv¬ 
ing an undue preference or advantage to a particu¬ 
lar person m violation of this act is not complete 
where a free pass had been dehvered, unless there 

true ownership of the shipment.— 
Rooney v. St. Rouis-San Francisco 
Ry Co. 286 S.W. 153, 220 Mo.App. 
273. 

7- U.S.—Norfolk Southern R. Co. v. 
Chatman. N.a, 37 S.Ct. 499, 501, 
244 U.S. 276, 61 L.Ed. 1131, LuR-A. 
1917F 1128. affirmmg 222 F. 802. 
138 C.aA. 350. 

“The language of the . . - 

[tariffj implies that . . . [care¬ 
takers'] passes will be issued . . . 

to destination of the shipment and 
was intended as notice to shippers 
that return passes would not be al¬ 
lowed”—^Norfolk Southern R. Co. v. 
Chatman, supra. 

8 b U S.—^Illinois Cent. R. Co. v. 

Messina. 36 SCt. 368. 240 U.S. 395, 
60 Li Ed 709, reversing Yazoo & 
M. V. R. Co. V Messina, 67 So 
963, 109 Miss. 143. 

10 C.J. p 711 note 35. 

9. U.S.—Illinois Cent. R- Co. v. 

Messina, 36 S.Ct. 368, 240 U.S. 
395. 60 If Ed. 709, reversing 67 So. 
963, 109 Miss 143. 

10 C.J. p 711 note 36. 

la W.Va.—Comisky v. Norfolk St 
W. Ry. Co,. 90 SE 385. 79 W.Va. 
148, LkRJL1917D 220. 


Co., 153 S.W. 1060. 168 Mo-App. 

518. 

Statute inapplicable to interstate 
shipments 

A statute providing that railroad 
companies shall famish free trans -1 
portation to shippers of live stock in 
certain cases, and authorizing ac¬ 
tions to be brought to recover pen¬ 
alties for its violation, has no ap¬ 
plication to interstate shipments.— 
Missouri, etc., R Co. v. Sinclair, 94 
P. 123, 77 Kan, 228—State v. Otis, 
56 F. 14. 60 Kan. 248. 

False zepresentatioiLS of ownership 

ana n-rimck 

Under a statute providing for the 
free transportation of caretakers of 
live slock and watermelons, and pro¬ 
viding that any person who falsely 
represents himself or another as the 
owner or shipper of such freight, 
for the purpose of procuring more 
transportation than is allowed by 
the statute, is guilty of a misde¬ 
meanor, the mere shipping of melons 
in the name of another peison who 
accompanies the shipment does not 
constitute a violation of the statute, 
at least where it appears that the 
railroad agent had knowledge of the 
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was also an actual transportation on the pass.^^ 

Since the issuance of passes to members of an 
employee’s family is not prohibited, such passes are 
impliedly authonzed.^^ The word “families,” as 
used in the exception in the act prohibiting^ the is¬ 
suance of any pass except to employees and their 
families, is used in the restrictive sense, and means 
a collective body of persons living in one house un¬ 
der one hea<L^5 

The provisions of the act do not extend to the 
postal service of the United States, nor prohibit 
the transportation by railroad companies free of 
charge of such officers or agents of the government 
as are employed in that service nor do they not 
prohibit the issuance of passes to officers, agents, 
and employees of carriers not subject to the act, 
such, for instance, as to officers and agents of trans¬ 
atlantic steamship companies and foreign railroad 
companies.^^ 

Contract for issuance of pass^ In view of the 


' 13 C.J.S. 

prohibition of the Interstate Commerce Act, 49 U. 
S.CA. § 6, against demanding, coUecting or receiv¬ 
ing a greater or less or different compensation for 
the transportation of persons, than appears in the 
carrier’s published tarilfs, contracts for the issu¬ 
ance of passes, although based on a consideration, 
are unenforceable,notwithstanding they were en¬ 
tered into prior to the passage of the act, and were 
valid when made or that the contract was to is¬ 
sue a pass to an employee of the carrier.^* 

b. ITnder State Law 

Under statutory provisions In some Jurisdictions the 
issuance of passes is prohibited except in certain speci¬ 
fied instances; and any earner issuing a pass, or any 
person accepting or using a pass, in violation of such a 
statute, is guilty of a misdemeanor. 

Under constitutional or statutory provisions in 
some jurisdictions railroad companies are prohibit¬ 
ed, except in certain specified cases, from granting 
free passes over their roads,^^ such as to public 
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11 - TT.S.—In re Huntington, I).G.N. 
T., 68 F. SSI. 

10 CLJ. p 711 note 37. 

12 - Ind.—Clark v. Southern Hy. Co, 
119 N.E 539, 69 Ind.App. 697 

Prior to amendment 

The exception allowed m S 22 of 
the Act prior to its amendment, in 
favor of officers and employees of 
the road, did not include the fam¬ 
ilies of such persons—Ex paite 
Koehler, C.C.Or., 31 F. 315, 12 Sawy. 
446. 

13. Mo.—Wentz v. Chicago, eta, IL 
Co.. 168 S.W 1166, 259 Mo. 450. 
AniLCas.l916B 317- 

Father of adult employee sot with¬ 
in term 

The term does not include the fa¬ 
ther of an adult employee not living 
with him nor dependent on him.— 
Wentz V. Chicago, eta, R. Co., 168 
S.W. 1166, 259 Mo. 450, AnnCas 
1916B 317. 

14. 18 Op.Atty.-Gen. 587. 

“As the act does not include the 
mail service in its provisions, none 
of the lawful, customary, and nec¬ 
essary instrumentalities by which 
that service is conducted is subject¬ 
ed to the law.”—IS Op. Atty.-Gen. 
587, 591. 

15. US .—TJ S. V. Erie R. Co.. M. 
Y., 35 set. 396. 236 U.S. 259. 59 
Li Ed 567, affirming, D.C., 213 F. 
391 

16. Ind—^Payne v. Elliott, 133 N.E 
751. 77 Ind App 415. 

Tenn —Southern Ry Co. v. Liinear, 
198 SW 887. 138 Tenn 543, L,.RA 
191SB 1114. 

W-Va.— Dorr v. Chesapeake & O. Ry 


Co, 88 SE 666 , 78 W.Va. 150, 
URA.1916E 622 

Prior to the Sephnm Act it was 
said that “the interstate commerce 
act of congress does not prohibit 
the issuance of railway passes upon 
a moneyed or other valuable con¬ 
sideration, but only prohibits free 
transportation.”—Curry v. Kansas & 
CL P. Ry. Co., 48 P. 579, 58 Kan. 6 , 

17- U.S.—Louisville, etc, R. Co. v. 
Mottley, 31 S.Ct 265, 219 U.S. 467, 
55 L,,Ed. 297, 34 LRA.,NS., 671, 
reversing 118 SW. 982. 133 Ky. 
652. 

10 C J. p 711 note 39. 

Medium of payment of fare see su¬ 
pra § 592. 

Reason for role 

“The agreement - - . must nec¬ 

essarily be regarded as having been 
made subject to the possibility that, 
at some future time. Congress might 
so exert its whole constitutional 
power in regulating interstate com¬ 
merce as to render that agreement 
unenforceable or to impair its value 
That the exercise of such power may 
he hampered or restricted to any ex¬ 
tent by contracts previously made 
between individuals or corx>orations. 
is mconceivable. The framers of 
the constitution never intended any 
such slate of things to exist." 

XJ.S—^Louisville, eta, R. Co. v. Mott¬ 
ley. 31 set. 265, 271, 219 US. 
467, 482, 55 LEd. 297, 34 L.R.A, 
NS. 671, reversing 118 S.W. 982, 
133 Ky 652. 

Wash.—Cowley v Northern Paa R. 
Co, 123 P 998, 999, 68 Wash. 558, 
41 LRA,NS., 559. 

la Ind.—Payne v Elliot, 133 N.E. 
751, 77 Ind App 415. 
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Tenn—Southern Ry. Co. v. Linear, 
198 S.W. 887. 138 Tenn. 543, L. 
RJV.1918B 1114. 

12 - Ky.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co., 65 SW. 2 d 95 
251 Ky. 382—Kentucky Traction & 
Terminal Co. v. Barrett, 195 S.W. 
1124. 176 Ky. 605—Kentucky Trac¬ 
tion & Terminal Co. v Murray, 195 
SW. 1119, 176 Ky. 593, error dis¬ 
missed Murray v. Kentucky Trac¬ 
tion & Terminal Co, 39 S Ct. 388, 
249 U.S. 623, 63 L.Ed. 806. 

Neb.—State v. Chicago, B. & Q. R 
Co. 199 N.W. 534, 112 Neb. 248 
N.J.—Perkms v. Public Service Ry. 

Co., 99 A. 387. 87 NJEq. 134. 

10 C.J. p 710 notes 26, 27. 

What constitutes free pass 
As used in statutory prohibitions 
of free passes, the term “free pass” 
means a pass for which a full con¬ 
sideration is not griven, and the 
transportation paid for m the usual 
way. at the usual tune and at taniS 
rates, it means the privilege of rid¬ 
ing over a railroad without payment 
of the customary fare. 

La—Coco V. Oden, 79 So. 287, 143 
La. 718, 8 A.LR. 679, error dis¬ 
missed Odon V. Coco, 39 S.Ct. 386, 
249 U.S. 587, 63 L.Ed. 790. 

Tex—^Texas, eta, R. Co. v. Wells- 
Fargo Exp Co., 110 S.W. 38, 101 
Tex. 564. 

Free pass defined generally see su¬ 
pra § 622. 

Xn. W^est Viiginia that portion of 
the Public Service Commission Act 
which prohibits the issuance and 
use of passes is a general regulatory 
provision, sanctioned by, and not m 
violation of, the provision of the 
state constitution griving county 
courts adTnim<*tration of the estab- 
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officers and a pass issued in violation of such a 
statute is void and of no effect^l Also under some 
statutes, subject to certain exceptions, it is a penal 
offense for a person to accept free transportation on 
a railroad, or to use or ride on free passes there- 
on,22 or for the carrier to issue such free transpor¬ 
tation or pass,^2 although there is no intent to vio¬ 
late the statute.24 

Such a statute is yithin the power of the legisla¬ 
ture to regulate the business of common carriers by 
preventing unjust discrimination, and is a reason¬ 
able exercise of the police power of the state.25 
The mere fact that certain persons are exempted 


from the operation of the statute does not invalidate 
it,-® although in such a case it will be strictly con¬ 
strued A railroad in issuing a pass to a person 
not w'lthin the operation of the statute acts as a 
common carrier.^® 

Contract to issue pass. Where the statutory pro¬ 
hibition is against the issuance of “free passes” 
to public officers, a pass for which a full consider¬ 
ation is rendered is not unlawful-® However, un¬ 
der statutes prohibiting free transportation or free 
passes generally, a contract for the issuance of a 
pass to a person not within the statutory exceptions 
is invalid.®® 


lishment and regrnlation of roads, 
ways, bridgres, ferries and mills.— 
Sbrader v. Steubenville. ‘Eiast Liver¬ 
pool & Beaver Valley Traction Co., 
99 S.B. 207. 84 W.Va. 1 . 

La—Coco V. Oden, 79 So. 287, 
143 La. 718. 8 A.L.IL 679, error 
Ai<:Tni<; 8 ed Odon V. Coco, 39 S-Ct. 
386, 249 n.S. 587. 63 LJBcL 790. 

10 C.J. p 710 note 28. 

Wbat officers witbin pzoMbltioiL 

( 1 ) Notary public.—Peo. v. Batb- 
bonew 40 N.B. 395, 145 N.T. 434, 28 
LBJL 384. 

(2) Officers and a£:ents of the state 
railroad commission.—Matter of 

“Railroad Com’rs, 32 N.Y.S. 1115, 11 
Misc. 103—^10 C.J. p 711 note 44. 

(3) Railroad policeman appointed 
by the governor, and required to 
tahe the constitutional oath, and by 
virtue of his appointment authorized 
to perform the duties of a peace of¬ 
ficer.—Dempsey v. New York Cent., 
etc., R. Co., 40 N.E. 867. 146 N.Y. 
290. 

(4) SherifC.—Coco v- Oden. 79 So. 
287, 143 La. 718, 8 A,L.R. 679, error 
dismissed Odon v. Coco, 39 S.Ct. 386, 
249 IJ-S. 587, 63 L.Ed. 790. 

Vzivate contractual zeLatioiui be¬ 
tween a pubhc officer and a corpora¬ 
tion may be sudti as to distmguish 
the case from that of an ordinary 
public officer, so as to make legal 
the issue of a pass.—^Dempsey v. 
New York Cent., etc., R. Co., 40 N.E. 
867, 146 N.Y. 290. 

21 . W-Va—Bailey v. BarUett, 163 
S.B. 615. 112 W.Va. 27. 

22 . Neb.—State v. Chicago, B. & Q 
R. Co., 199 N.W. 534. 112 Neb. 248. 

W.Va.—State v, Ankrom, 103 S.E. 

925. 86 W.Va. 570. 

10 CJ. p 710 note 29. 

Wvci«»i{fe of tickets not violation, of 
statute 

Where a shipper accompanied live 
stock over one road, and bis assist¬ 
ant accompanied a shipment over an¬ 
other. and they received return tick¬ 
ets, to which they were entitled un¬ 
der shippmg contractSi their ex- 


oTifl.Ti^e of such tickets, made with 
the ticket agent's consent, was not a 
violation of spirit or substance of a 
statute prohibiting the issuance of 
free passes but providing an excep¬ 
tion m the case of caretakers accom¬ 
panying live stock.—Gruhl v. North¬ 
ern Pac Ry. Co., 168 N.W. 127, 140 
Mum. 353. 

free without pass 
It has been held that it is not an 
offense under such statutes for a 
person to attempt to ride free with¬ 
out attempting to use the pass.— 
Carpenter v. Trinity & R V. Ry Co., 
184 S.W. 186, 108 Tex. 52, 1 AL.R. 
1449, reversmg. Civ.App., 146 S W. 
363. 

Sn-fll4>i««iic|r of ■i’ndi<“tm«mt 

Indictment charging with reason¬ 
able certainty and precision the pro¬ 
curement and use of a pass entitling 
holder to free transportation or 
service by a public service corpora¬ 
tion is sufficient on demurrer.—State 
V. Ankrom, 103 SJBI. 9J5, 86 W.Va. 
570. 

Word “aid” construed 

Although the word “aid” does not 
necessarily embrace or imply guilty 
knowledge or purpose^ yet when sup¬ 
plemented by “abet,” as both are 
used m a statute providing that 
j every officer, agent, etc., of any pub¬ 
lic service corporation, or any patron, 
passenger, or other person, who pro¬ 
cures, aids, or abets any violation of 
any provision of sucb statute by any 
public service corporation shall be 
gfuilty of a misdemeanor, both terms 
jointly indicate such knowledge and 
purpose and the intention to encour¬ 
age the commission of the offense.— 
State V. Ankrom, 103 S.E. 925, 86 W. 
Va. 570. 

23. Ky.—Commonwealth v. Chesa¬ 
peake & O. Ry. Co., 65 SW.2d 95, 
251 Ky. 382. 

Neb.—State v. Chicago, B. & Q. R. 

Co. 199 N.W 534. 112 Neb. 248. 

10 C J. p 710 note 30. 

Joint participation 

Acts 1913 c 9 §§ 6 , 7. Code 1913 §§ 
6 , 7 [secs. 641, 642], forbidding free 
transportation of passengers by car- 
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Tiers, except of employees, intend 
joint participation and punishment of 
carrier and passenger, either direct¬ 
ly or mdirectly, to constitute a vio¬ 
lation thereof.—Comisky v. Norfolk 
& W. Ry. Co., 90 S.E. 385. 79 W.Va. 
148, L.RA1917D 220. 

24. Fla.—State v. Live Oak, etc., R. 
Co.. 70 So. 550. 70 Fla. 564. 

25. Ky.—Kentucky Traction & Ter¬ 
minal Co V. Barrett, 195 S W. 1124, 
176 Ky. 605—^Kentucky Traction & 
Terminal Co. v. Murray, 195 S.W. 
1119, 176 Ky. 593, error dismissed 
Murray v. Kentucky Traction & 
Terminal Co.. 39 S.CL 388, 249 IT. 
S 623, 63 LEd. 806. 

10 C J. p 711 note 33. 

26. Neb.—State v. Chicago, B. & Q. 
R. Co.. 199 N.W. 534. 112 Neb. 248. 

Statute held valid 

There being reasonable grounds 
for legislative classification of per¬ 
sons with respect to rates of fare 
paid, under Anti-Pass Law, Acts 1907 
c 42 § 2, as amended by Acts 1911, c 
S3, Vernon Pen Code Annot.1916 art 
1533, and law affecting equally all 
persons similarly situated under sim¬ 
ilar circumstances, it is not invalid. 
—St. Louis Southwestern Ry. Co. of 
Texas v. State, 261 S.W. 996, 113 Tex. 
570, 33 A-LR. 367, reversmg State v. 
St- Louis S. W. Ry. Co. of Texas, Civ. 
App., 197 S.W. 1006. 

27. Neb.—State v. Chicago, B. & Q. 
R. Co., 199 N.W. 534, 112 Neb. 248 

26. NH.—Wessman v. Boston & M. 
R. R., 152 A 476, 84 N.H. 475. 

29. N.Y.—Dempsey v- New York 
Cent., etc., R. Co., 40 N.E. 867, 146 
N.Y. 290, 

36. Ind.—Payne v. Elliott. 133 N.E. 

751, 77 Ind App. 415. 

10 aJ. p 710 note 29 [a]. 

A contract whereby a railroad 
agrees to carry a person and the 
members of bis family for life be¬ 
tween two points m consideration of 
deeds to right of way is violative of 
a statute providing that no public 
utility shall make or give, directly 
or indirectly, any undue or unreason¬ 
able preference or advantage to any 
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While it has been held that such a statute is 
prospective in its operation, and does not operate 
to destroy or impair the obligation of contracts 
made prior to its passage,^^ there is authority to 
the contrary,32 and it has been held that, where a 
public officer is prohibited from making use of a 
pass as well as from receiving one, he may not 
avail himself of a pass notwithstanding it was is¬ 
sued before the provision became opcrative.33 

Interstate pass. The issuance of a pass limited to 
interstate transportation 'is not a violation of a 
statute prohibiting the issuance of passes for trans¬ 
portation within the state.34 

Passenger carried past station. A statute pro¬ 
hibiting earners from transporting passengers free 


does not prevent a railroad company, on carrymg 
a passenger past his station by mistake, from car¬ 
rying him free to the next station.35 

§ 624. Revocability of Pass 

A pass issued without consideration is revocable at 
any time. 

As already pointed out in § 622 b, a pass issued 
without consideration is a mire license, which is 
revocable at any time,3® even while the holder is a 
passenger on it.37 This is especially true where 
the right is expressly reserved to cancel the pass 
at any time.33 The leasing of a railroad works a 
revocation of prior passes issued without consid- 
eration.39 


p. TTIVITTATION OP, OR EXEMPTION PROM, TJABIUTY 
1. In GENvnATi 


§ 625. Early Rule 

Under the rule of some of the earlier cases, a com¬ 
mon c:arrier could not by any means avoid its common- 
law liabilities. 

According to some of the earlier cases, a common 
carrier could not by any means whatever avoid the 
liabilities imposed on it by the common law.^® 

§ 626. Present Rules 

Under present rules, a common carrier cannot limit 


Its liability for its willful misconduct; and the limitation 
of liability under the Carmack amendment does not 
apply to personal injuries to a passenger. 

It may be broadly said that under the present 
rules a common carrier cannot limit its liability, or 
exempt itself from liability, to a passenger for in¬ 
juries resulting from its willful misconduct so a 
carrier cannot exempt itself from responsibility for 
the fraudulent, willful, or reckless misconduct of 


person, corporation, or locality.— 
Scbmoele v. Atlantic City R. Co, 155 
A. 143. 108 N-J-Eq. 353, affirmed 160 
A. 524, 110 N.J.Ea- 507—Perkins v.! 
Public Service Ry- Co,, 99 A, 387, 87 
ISr. J Eq. 134. 

a-H agreem.eiL't in the nature of a 
free pass for life between a railroad 
company and a prospective shipper 
is invalid, where the consideration 
mentioned is one dollar, and the 
proof is to the effect that the pass 
was merely a gratuity in recognition 
of past kindnesses.—^Pittsburg, etc., 
R. Co. V. Peterson, 58 Pa Super. 44. 
2a. N H.—Emerson v. Boston, etc., 
R. Co.. 75 A. 529, 75 N.H. 427, 27 
B.RAL..N.S, 331. 

Tex.—St. Louis Southwestern R. Co. 

V. Mitchell-Crittenden Tie Co., Civ 
App. 148 S.W. 1191—Gulf, etc, R 
Co- v- Wells, Civ.App, 108 iw. 
174, affirmed. Sup., 110 SW. 41— 
Texas, etc., R. Co. v. Wells, Civ. 
App, 108 S.W. 172. affirmed 110 S 

W. 38. 101 Tex. 564. 

10 C J. p 711 note 38. 

32. N.J .—Schmoele v. Atlantic City 
R. Co-, 155 A. 143, 108 N.J.Eq 353, 
affirmed but the text point left 
undecided, 160 A. 524, 110 N.JEq. 
597. 

33L N.Y. —Peo- v Rathhone, 40 N.E. 
395, 145 N.T. 434, 28 i:i.R.A. 384. 


34L Ky.—Commonwealth v Chesa¬ 
peake & O. Ry. Co., 65 SW. 2 d 95, 
251 Ky. 382. 

Words "wifhm this state” constmed 
The words "within this state” must 
be construed to mean from one point 
m state to another point in state, in 
order to validate statute prohibiting 
common carriers from issuing free 
passes for transportation of passen¬ 
gers within this state —Common¬ 
wealth V Chesapeake & O Ry. Co., 
65 S.W.2d 95, 251 Ky. 382. 

35. Gulf, etc, R Co. V. Green, Tex. 
Civ.App., 141 S.W. 341. 

36. Mmn.—^Bergerson v. Great North¬ 
ern Ry. Co. 196 NW. 670, 671. 158 
Minn. 20. 

N.C.—^Turner v. Richmond, etc., R 
Co . 70 N C. 1. 

10 C.J. p 712 note 48. 

The role as stated in Corpus Jtuis 
has been cited with approval by the 
court in Bergerson v. Great Northern 
Ry. Co., supra 

37- U S.—^Smith v. Atchison. T. & S 
P. Ry. Co.. OkL, 194 P. 79. 114 C 
CA. 157 

Minn—Bergerson v. Great Northern 
Ry Co., 196 NW. 670, 671, 158 
Minn 20. 

10 C J. p 712 note 50. 

“If • • . fa person] seeks to 
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travel on a free pass, he does so at 
his peril ”—^Bergerson v. Great 
Northern Ry. Co, supra. 

38- Minn —^Bergerson v. Great 

Northern Ry. Co, supra. 

10 C J p 712 note 49. 

Stipulation on hack 

"A free pass, having on its hack 
that It ‘may be revoked by the rail¬ 
road company at any time,' to ride 
on trams . . . may be revoked 

. . . at any time.”—Bergerson v. 
Great Northern Ry. Co., 196 N.W. 
670, 158 Mmn. 20. 

39- N C.—^Turner v. Richmond, etc, 
R. Co, 70 N.C 1. 

40- Ga —^Fish v. Chapman, 2 Ga. 
349. 46 Am.I> 393 

Ohio.—clones v. Voorhees, 10 Ohio 
145 

Ristoxical on'm-maiT 
Ind.—Vandalia R Co v. Stevens, 114 
NB. 1001, 67 Ind App. 238. 

41- Ind—^Pt. Wayne & Wabash Val¬ 
ley Traction Co v. Justus, 115 N. 
E 585, 186 Ind. 464—^Mitten v. 
Delano, 116 N.B. 744, 65 Ind.App 
701- 

Miss—Gulf & S I. R. Co. V. Sulli¬ 
van, 119 So. 501, 155 Miss. 1, 62 
AL.R 191. 

S C.—^Turman v. Seaboard Air Lme 
Ry., 89 S.E. 655. 105 S.a 287- 
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its agent or employee.^2 xhe situation with respect 
to injuries occasioned by the carrier’s negligence is 
considered in §§ 629-639 infra. 

The Carniack amendment under which a carrier 
may limit its liability by published tariff docs not 
apply to the carrier's liability for personal injuries 

suffered by a passenger.^3 

§ 627- • By Contract 

By special contract, founded on valuable considera¬ 
tion, a carrier may limit its liability for injuries not 
arising from its willful misconduct or negligence, pro- 
vided the limitation is just and reasonable. 

In the absence of statutory restrictions, a com¬ 
mon carrier may limit its liability by special con¬ 
tract for exemption from responsibility for injuries 


not arising from the negligence, see infra §§ 629- 
639, or willful misconduct, see supra § 626. of itself 
or Its servants,^* especially where the passenger is 
carried at a reduced fare but the exemption pro-* 
vided for in the contract must be such as is deemed 
just and reasonable in law,^6 and the contract must 
be founded on a valuable consideration, which may 
consist in a reduction of the passenger's fare or 
something equivalent.'*^ 

Where the terms of the special contract limiting 
the carrier’s liability are set out in full in the ticket 
issued to the passenger, the limitation of liability 
contained therein has been held to be impliedly as¬ 
sented to by theTacceptance and use of the ticket;**^ 
and it has also been held that the fact that the spe¬ 
cial contract when printed or written is not signed 


Contracts limiting: liability of sleep¬ 
ing: car companies see infra § 905. 
Limitation of contractual obligation 
for through transi>ortation over 
connecting lines see infra § 652. 
Limitation of liability as to passen¬ 
ger’s baggage and effects see infra 
§§ 874-878. 

Limitation of time for commencing 
action see infra § 758. 

Written notice of injury as condition 
precedent to action see infra § 758. 
Season, for rule 

A contract exempting a carrier 
from “the intended wrongful acts 
of Its servants - . . would mili¬ 
tate against good order, and would 
be against public policy.”—^Turman 
V. Seaboard Air Line Ry., 89 SE. 
655, 105 S a 287. 291. 

Rule applied to gratuitous passesu 
gers 

Ind —^Ft. Wayne v. Wabash Valley 
Traction Co. v. Justus, 115 N E 
585, 186 Ind 464—^Mitten v Delano, 
116 N.E. 744 . 65 Ind.App. 701. 
Miss.—Gulf & S. I. R Co. V. Sulli¬ 
van. 119 So. 501, 155 Miss. 1. 62 A. 
LR. 191. 

S.C—^Turman v. Seaboard Air Line 
Ry. 89 SE. 655, 105 S-C. 287. 

Rule applied to private carrier 
A provision in a contract to haul 
a circus tram that the carrier shall 
not be liable for injuries “arismg 
from any cause whatsoever*’ is void 
in so far as the carrier is relieved 
from liability for injuries “willfully 
and intentionally inflicted,” even 
though in mailing the contract the 
carrier is acting as a private, and 
not as a common, earner—^Dienckx 
V. Davis. 137 N.E. 685. 689, 80 Ind. 
App. 71, certiorari denied 44 S Ct. 36, 
263 U.S. 709, 68 LEd 518. 

ZTot ‘^liable aaiy cucumstanees** 

A provision m a pass that the car¬ 
rier shall not “be liable under any 
circumstance^ whether of negligence 
of agent or otherwise,” has been 
construed not to exempt the earner 


from responsibility for the intended 
wrongful acts of its employees — 
Turman v Seaboard Air Line Ry. 
89 SE 655, 656, 105 S.C. 287. 

Abusive conduct of conductor 
Miss.—Gulf & S T R Co v. Sul¬ 
livan, 119 So. 501. 155 Miss. 1, 62 
ALR. 191. 

42- La.—^Higgins v. New Orleans, 
etc. R Co. 28 La Ann. 133 

43. Dictum Galveston, H. & S. A 
Ry Co. V. WToodburv, 41 S Ct. 114. 
254 U S 357, 65 L Ed. JOl, revers¬ 
ing Woodbury v. Galveston, H. & S 
A Ry. Co., Tex.CivApp., 209 SW. 
432, 

As to drovers see in&a 5 635. 

As to employees of others in gen¬ 
eral see infra § 633. 

44. Pa.—Crary v. Lehigh Valley R. 
Co.. 53 A 363, 203 Pa 525. 93 Am 
S R 778. 59 L R A 815. 

10 C J p 712 note 55. 

7iixni€;jiing lights and stopping fox 
drover 

Although a person riding on a 
i drover’s pass is a passenger, the car- 
I Tier can stipulate in such pass 
i agamst liability for failure to set 
the passenger down at a station or 
to furnish lights for his accommoda¬ 
tion, such a provision not being a 
contract relieving the earner of li¬ 
ability for its negligence.—^Roberts 
V. Ft Worth & D. C. Ry. Co., Tex. 
Civ App, 229 S.W. 954. 

45. Mont —^Miley v. Northern Pac. 
R Co.. 108 P. 5, 41 Mont. 51. 

l^iabHity as Insurer waived 

‘•By the purchase and acceptance 
of the ticket at a reduced rale, with 
the condition indorsed on it that the 
. . . [passengerj, m using it, 

would assume all risks of accident 
and Triage to his person, there was 
an agreement between him and the 
railroad company that the common- 
law rule making the common carrier 
an insurer of his safety should be set 
aside, and that he would be bound 
by the agreement between them as 
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the law deflning the duty and liabil¬ 
ity of the - . . [railroad com¬ 
pany] in carrying him. . . That 

such an agreement may be made has 
long since been settled.”—Crary v 
Lehigh Valley R Co., 53 A 363, 203 
Pa 525, 93 Am S R. 778. 59 L R. A 
815. 

4S. Ill.—Crane v. Railway Express 
Agency. 12 N.E 2d 672, 293 Ill App. 
328 

10 C J. p 713 note 66 . 

Ill—Arnold v. Illinois Cent- R. 
Co.. S3 Ill. 273. 25 AmR 383— 
Illinois Cent R. Co. v. Mornson, 
19 III. 136 

10 C J. p 713 note 64. 

Particular mode of conveysmee 

Where a passenger purchases a 
ticket for carriage on a freight train, 
which contains stipulations exempt¬ 
ing the railroad from liability for in¬ 
juries, the consideration which sup¬ 
ports the limitation is the promise 
by the company to carry him by this 
particular mode of conveyance, to 
which but for the promise he would 
not he entitled.—Arnold v. Illinois 
Cent. R. Co., 83 IlL 273. 25 Am-R. 386 
Performance of a duty already im¬ 
posed 

In holding that a stipulation for 
exemption from liability contained in 
a pass issued to a mail agent was 
without consideration, since the car¬ 
rying of the agent was a duty al¬ 
ready imposed on the carrier, the 
court said: “A promise hy one party 
to do that which he is already under 
a legal obligation to perform has 
frequently been held to be insufficient 
as a consideration to support a con¬ 
tract.”—Seybolt v. New York, etc., 
R. Co, 95 N.Y. 562, 575, 47 AmJR^ 
75. 

4B. Mass.—O’Regan v. Cunard SS. 
Co.. 35 N.E 1070, 160 Mass. 356, 33 
Am.SR. 484. 

Knowledge and assent of passenger 
to conditions and limitations see 
generally supra S 616. 
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by the passenger is immaterial where the requisites 
to its validity in other respects exisL^® 

§ 628. By Notice 

A common carrier cannot limit its liability to a pas¬ 
senger by any mere notice. 


A common carrier cannot limit its liability to a 
passenger by any mere notice, even though the no¬ 
tice IS expressly brought to his knowledge ,50 and 
constitutional or statutory provisions in several ju¬ 
risdictions, prohibiting the limitation of liability by 
notice, have been construed or applied,®! 


2. Fob Negligence 


§ 629, In General 

The general rule, subject to qualifications and some 
dissent, is that a contract exempting a common carrier 
from liability for negligence to a passenger is void; but 
this rule does not apply to private earners or to com> 
mon carriers when acting outside their duties as such. 

In analogy to the rule established m the case of 
carriers of goods, that any contract relieving the 
carrier from liability’ for negligence is invalid, su¬ 
pra § 99, it is widely held, in broad terms, that any 
contract purporting to exempt a common carrier of 
passengers from liability to a passenger for the neg¬ 
ligence of itself or its employees is void, as being 
against public policy,®- and that no contract, con¬ 
dition, or limitation will relieve the carrier from lia¬ 


bility to a passenger carried for compensation or 
hire for the consequences of the negligence of the 
carrier or its employees, or modify that liability so 
as to restrict it within the limits fixed by the com¬ 
mon law.52 These broad rules, however, are sub¬ 
ject to qualifications and exceptions, which will ap¬ 
pear in succeedmg sections. 

Constitutional or statutory provisions. Particu¬ 
lar constitutional or statutory provisions expressly 
providing that the earner r^nnot by contract ex¬ 
empt itself from, or limit, its common-law liability 
for injury occasioned by its neglect or misconduct 
have been construed or applied in a number of cas¬ 
es;®^ and under such provisions a contract ex- 


43- Mass,—Quimby v. Boston, etc, 
B. Co. 23 N.B, 205. 150 Mass. 365. 
5 KB A 846. 

50. NY.—Bissell v. New York Cent. 
B. Co., 25 NY 442, 82 Am D. 369 

10 C.J. p 714 note 69. 

Notice of conditions and limitations 
generally see supra § 615. 

Notice of regulations see supra § 572. 

51. Ga.—Phillips v. Georgia R., etc., 
Co. 20 SB. 247, 93 Ga. 356. 

10 C J p 714 note 70. 

52. TJ.S.—Curtiss-Wright Plying 

Service v. Glose, C.C A.N.J., 66 P.2d 
710, certiorari denied 54 S.Ct. 132, 
290 U,S 696, 78 luEd. 599—Oceanic 
Steam Nav. Co. v. Corcoran, C.C.A. 
N.Y.. 9 F2d 724. 57 A.Ij.R. 163. 

Ind—Vandalia B. Co. v. Stevens, 114 
N.E 1001. 67 lnd.App. 238. 

Iowa—Shadduck v. Chicago, M, St. 
P. & P B. Co., 252 N.W. 772, 218 
Iowa 281. 

Neb.—Maucher v. Chicago, H. 1. & 
P. By. Co-, 159 N.W. 422, 100 Neb. 
237, error dismi«:sed Chicago, R. 
I. & P. R. Co. v. Maucher, 39 S.Ct. 
108, 248 U.S. 359, 63 L..Bd. 294 
N-H —Wessman v. Boston & M. R. 

R, 152 A- 476. 84 N.H. 475. 

Tex—^Nevill v. Gulf, C. & S. P. By. 
Co, Com.App, 244 SW. 980, re-i 
versing, Civ.App, 187 S.W 388, and 
reversed on other grounds. Com. 
App, 252 S.W. 483—^International- 
Great Northern R. Co. v. Lucas, 
Civ.App, 70 SW.2d 226, reversed* 
on other grounds. Com. App., 99 S 
W 2d 297, opimon corrected 100 S 
W.2d 97. 

10 CJ p 714 note 75. 


Dictum Broderson v. Rainier Nat 
Park Co., Wash., 60 P2d 234. 

Corpus Juris quoted 
Mo —Alexander v. St- Louis-San 
Francisco By. Co, 2 S.W.2d 165, 
166, 221 MoJVpp. 271. 

Corpus Juris cited 

Colo.—Otis Blevator Co. v. Maryland 
Casualty Co., 33 P.2d 974, 977, 95 
Colo. 99. 

‘Tt Is against the policy of the law 
to permit any one, be he common car¬ 
rier or not, to relieve himself hy con¬ 
tract from the performance of 
common-law duty to use ordinary | 
care to avoid injurmg those with 
whom he knew or should have 
known his business would bring iiiTn 
in contact.”—Wessman v. Boston & 
M, R R, 152 A. 476, 478, 84 N.H. 475. 

“In Sngland . . . it is . . . 

settled that a public carrier may ex- | 
empt itself &om liability for its own! 
or its agent's negligence."—Oceanic j 
Steam Nav. Co. v. Corcoran, C CJLN. i 
Y., 9 F.2d 724, 728. 57 A.L.R 163— 
10 C J. p 717 notes 84-88. p 718 notes 
89, 90 

53. Me.—^Miller v. Maine Cent. R. 
Co, 133 A. 907, 125 Me 338, 47 A Lu 
R. 720. 

Md.—Westem Maryland Ry. Co. v. 

Shatzer, 120 A. 840, 142 Md. 274 
Mass.—Palmer v. Boston & M R. R., 
116 N.E 899, 227 Mass. 493. 

Mo—Alexander v. St. Louis-San 
Francisco Ry. Co., 2 SW.2d 165, 
221 Mo App. 271. 

NH—Wessman v. Boston & M. R. 

R.. 152 A. 476, 84 NH. 475. 

N J.—Sheridan v. New Jersey & N. 
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Y. R. Co., 141 A. 811, 104 NJ.Law 
622. 

10 C.J. p 716 note 76. 

Gratuitous pass^gers see infra § 
634. 

Corpus Juris quoted 
Mo.—Alexander v. St. Louis-San 
Francisco Ry. Co.. 2 S.W.2d 165, 
166, 221 Mo.App. 271. 

Reason fox rule 

"The reason ... would seem 
to me to be that as a common earner 
IS a quasi public agency enjoying a 
franchise, and generally a monopoly, 
to serve the public for, and in con¬ 
sideration of, the earner's own 
profit, the latter as a matter of pub¬ 
lic policy will not be permitted, while 
receivmg the profit, to escape the 
service. One of the elements of that 
service in the case of a common car¬ 
rier of passengers for hire is that 
It and its servants shall use a high 
degree of care for the safety of the 
passengers The public which grants 
the profit-pnvilege is naturally in¬ 
terested in the performance of the 
reciprocal service. It is therefore a 
matter of true pubhc policy whicsh 
renders void any attempt to contract 
out of existence the right of the 
traveling public to have its safety 
properly conserved at the hands of 
those instrumentalities which, m 
consideration of such conservation, it 
has created and authorized to serve 
it and to take toll for so doing.”— 
Sheridan v. New Jersey & N. Y. R. 
Co.. 141 A. 811. 813, 104 N.J.Law 622. 
54u Iowa—Shadduck v Chicago, M, 
St. P. & P. R. Co.. 252 N.W. 772, 218 
Iowa 281. 
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empting the carrier from liability will not be valid, 
even though it is attached as a condition to some 
special privilege which might have sustained it at 
common law.55 Particular statutes applicable to 
employees of others, gratuitous passengers, and ex¬ 
press messengers are considered in §§ 633, 634, 636, 
infra, respectively. 

Carriers included in rule. The general rule aboA'e 
stated is applicable to all common earners, whether 
by land or water,^® or by air.®^ 


A private carrier, however, is not included with¬ 
in the general rule, and may vrholly absolve itself 
by contract from liability for its negligence,®® even 
as to a passenger for hirenor is the general rule 
applicable to a common carrier acting outside its 
duties as a common carrierin such case the car¬ 
rier may contract as a private carrier®!'and may, in 
the absence of statutes to the contrary, exempt it¬ 
self from liability for negligence,®^ other than, it 
has been held, willful and wanton negligence.®® 


Neb—^Maucher v- Chicago, R. I & P- 
Ry. Co. 159 N.W 422. 100 Neb 
237, error dismissed Chicago, R I 
& P. R Co V. Maucher, 39 S Ct. 
108, 248 U.S. 359, €3 LEd. 294. 

10 C J. p 717 note 78 
55 . Tex.—Pt. Worth, etc, R Co v. 
Rogers. 53 SW. 366, 21 Tex.Civ. 
App. 605 

10 C-J- P 717 note 79. 

50. U.S.—Curtiss-Wnght Flying 
Service v. dose, C C.AN J., 66 F. 
2 d 710, certiorari denied 54 S.Ct. 
132. 290 U.S- 696. 78 L-Ed. 599. 

10 C J- P 717 note 81. 

Limitation of liability of earners by 
water see C.J.S. title Shipping § 
195, also 58 C.J. p 562 notes 35-38. 
57- U S —Curtiss-Wright Flymg 
Service v. Close, C C A.N.J., 66 F. 
2 d 710, certiorgxi denied 54 SCt. 
132. 290 U.S 696, 78 L.Bd. 599. 1 

Limitation of liability of common 
earner by air see Aerial Naviga¬ 
tion § 43. 

IV^^on. for role 

'What reason is there why the 
same pnnciples applicable to land 
and water should not also be applied 
to air transportation’ - . - All 

alike perform the same service, viz., 
transportation. They are competi¬ 
tors for the same class of business. 
Every passenger carrier by airplane 
means a passenger less for the rail¬ 
road or the steamship. Transporta¬ 
tion, as its denvation denotes, is a 
carrying across, and, whether the 
carrying be by rail, by water or by 
air, the purpose in view and the 
thing done are identical in result”— 
Curtiss-Wright Flying Service • v. 
dose, CC.AN.J, 66 F.2d 710, 712. 
certiorari denied 54 S.Ct. 132, 290 U. 
S. 696, 78 LEd- 599. 

58. Ark —^Dodson v. Clark County 
Lumber Co., 184 S W. 417, 123 Ark. 
50. 

10 C J, p 717 note 82. 

A logging company which con- ; 
structs a lailroad to haul its mate¬ 
rials to its sawmill and which is not 
engaged in the carriage of passen¬ 
gers may, m a contract with another 
to haul his material, exempt itself 
from all liability to him for injuries 
resulting from its negligence while 
carrying him to and from the place 
jBvhere he is gettmg out his material. 


since the logging company is “not a 
'public carrier,’ and. being engaged 
in performing purely a private serv¬ 
ice . . . [has] the right to pre¬ 
scribe the terms on which it - . . 

[will] perform the same.”—^Dodson 
V Clark County Lumber Co., 184 S W. 
417, 418, 123 Ark. 50 
53. Ind.—Malott v. Weston, 98 N.E. 

127, 51 IndJLpp 572 
Tex.—Sullivan-Sanford Lumber Co 
V. Watson. 155 S.W. 179, reversing. 
CivA-pp, 135 SW. 635 
GO. U.S —Santa F 6 P. & P. R. Co v. 
Grant Bros. Const. Co, Ariz. 33 S. 
Ct 474. 228 US. 177. 57 L.Ed. 787. 
61- U S.—^McCree v- Davis, C.C.A- 
Obio, 280 F. 959. 

InA—^Dierickx v Davis, 137 N.E. 685, 
80 Ind App 71, certiorari denied 44 
set 36, 263 US. 709, 68 L.Ed 518. | 
Me —^Buckley v Bangor, etc.. R. Co.. 
93 A 65. 113 Me. 164, L ILA 1916A 
617 

62. U.S.—^McCree v. Davis, C.C,A 
Ohio, 280 F. 959 

Ill—Chicago, etc. R Co. v. Hamler, 
74 N.E. 705, 215 IIL 525. 106 Am S 
R 187, 1 LRA.N.S, 674, 3 Ann. 
Cas. 42, reversing 114 IlLApp 141. 
Ind.—Russell v. Pittsburgh, etc, R. 
Co., 61 NE. 678, 157 Ind. 305. 87 
AmS.R 214. 55 L.R.A. 253—^Die- 
rickx V Davis, 137 N.E 685, 80 
Ind App. 71, certiorari denied 44 
S.Ct. 36, 263 U S. 709, 68 L Ed. 518. 
Mich.—Sabol v. Chicago & N. W. Ry. 
Co, 238 N.W. 281. 255 Mich. 548, 
certiorari denied Chicago & N. W. 
Ry. Co V. Sabol, 52 S.CL 265, 284 
U S. 688 , 76 UEd. 581. 

10 C.J. p 717 notes 80, 82, p 719 
note 5. 

Rule applied to: 

Circus employee see infra § 633. 
Express messengers see infra § 
636. 

Sleeping car employees see infra 
§ 633. 

“The anthoziiies are -nn-fc-iiimmis in 
holding that a-railway company, al¬ 
though distinctively a common car¬ 
rier when engaged in the perform¬ 
ance of its legal duties, neverthe¬ 
less, when actmg in matters not 
within the scope of its legal d^tle£^| 
may contract as a private earner 
and may lawfully provide in such a 
contract that it shall not be hable 
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for injury to persons or property 
caused by its negligence.”—^Dierickx 
v. Davis 137 N.E 685, 689, SO Ind. 
App. 71, certiorari denied 44 SCt. 36, 
263 U.S 709. 68 L Ed 518. 

‘Rea*«on for mle 

“Manifestly, this mle [that a com¬ 
mon carrier cannot limit its liabili¬ 
ty] has no application when a rail¬ 
road company is acting outside the 
performance of its duty as a com¬ 
mon earner. In such case, it is deal¬ 
ing with matters involving ordinary 
considerations of contractual rela- 
j tion; those who choose to enter in¬ 
to engagements with it are not at a 
disadvantage; and its stipulations 
even against liability for its own 
neglect are not repugnant to the re¬ 
quirements of its public service” 

U.S—Santa F 6 P & P R. Co v. 
Grant Bros Const. Co, Anz, 33 S. 
Ct. 474, 477, 228 U.S 177. 57 UEd, 
787 

Tex.—^Neville v Gulf, C & S P Ry 
Co., Com App, 252 SW. 483, 485. 
“General test” of validity 

“If the service is one that is not 
imposed upon the earner as a duty, 
it may undertake it upon such terms 
as It may see fit. According to many 
authonties, the general test, then 
to apply to contracts of common 
carriers, limiting their bability, is 
whether they relate to duties which 
they are bound to perform, or wheth¬ 
er they relate to services which are 
optional for them to perform.”— 
Denver, etc, R. Co. v. Whan, S9 P. 
39. 39 Colo 230, 236. 11 L.RA.,N.S. 
432. 12 Ann.Cas. 732. 

Contract as deteT^i-n^^S' liability 
Where, under a special contract 
limiting its liability, a carrier under¬ 
takes duties which it is under no 
obligation to perform, the terms of 
the contract determine the extent to 
which the carrier is liable for inju¬ 
ries to a person carried under the 
contract —Denver, etc., R Co v. 
Whan, 89 P 39, 39 Colo. 230, 11 L-R. 
A.,N S. 432 12 Ann-Cas 732. 
eo us.—^McCree v. Davis, CC.A. 
Ohio. 280 P. 959 

iWi^Ti —Sabol V. Chicago & N. W. Ry. 
Co., 238 N.W. 281, 255 Mich. 548, 
certiorari denied Chicago & N. W. 
Ry. Co. V. Sabol. 52 S.CL 265, 284 
U.S. 688 . 76 L.Bd. 581. 
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However, it has been held that a common earner 
undertaking to transport a person not its employee 
cannot by contract lawfully constitute itself a pn- 
vate carrier in the particular of being relieved of 
its common-law liability as a common carrier, the 
carriage of passengers for hire being within the 
scope of its business as a common carrier.®'^ 

In New York, contrar 3 ' to the weight of author¬ 
ity as previously stated in this section, a carrier 
may, for a sufficient consideration passing to the 
passenger,®® such as a reduction in rates,®® stipu¬ 
late for an exemption from liability' for its negli¬ 
gence,®^ although as to a passenger for hire a con¬ 
tract limiting a carrier’s liability for negligence is 
void unless the passenger is given the option of pur¬ 
chasing a ticket under which liability is unlimited.®® 
To exempt a carrier from liability for negligence, 
the contract for exemption must be expressed in 
unequivocal terms,®® or in such terms as to leave no 


doubt as to the meaning of the parties,^® general 
words of limitation being insufficient in themselves 
to exempt the carrier from liability for negli- 
gence.^1 

The New York holdings to the effect that a car¬ 
rier may limit its liability for negligence should, 
however, be compared with the holdings in that 
state as to degrees of negligence and grades of 
agents, considered in §§ 630, 631 infra, respectively. 

§ 630. Degrees of Negligence 

Under some authorities, a carrier may exempt itself 
from liability for ordinary, but not for gross, negligence; 
but others have rejected this distinction. 

A distinction has been made between ordinary 
negligence and gross negligence, some cases holding 
that the carrier may exempt itself from liability for 
the former, but not for the latter.72 In other cases. 


Degrees of negligence generally see 
infra § 630. 

Sft. Tex.—International-Great North¬ 
ern R. Co. V. Lucas. Civ.App, 70 
S.W.2d 226, 230, reversed on other 
grounds. ComApp. 99 SW.2d 297, 
opinion corrected 100 S.W.2d 97. 

N.Y—^Murray v Cunard S S 
Co., 193 N.Y.S. 220, 200 App.Div. 
466. I 

10 C J p 718 note 97. ' 

Con^deration not sdiowiL ' 

"The mere statement in the ticket] 
that the price of passage hereun¬ 
der has been fixed partly with ref¬ 
erence to the liability assumed by 
the company as defined by this con¬ 
tract’ is not of Itself sufficient to 
show any consideration for an ex¬ 
emption from liability for the car¬ 
rier’s negligence ”—^Murray v. Cun¬ 
ard S. S Co., 193 N.Y.S. 220, 222, 200 
App.Div. 466 

C6. N.Y.—Anderson v. Ene R, Co., 
119 N.E. 557. 223 N.Y 277, affirm¬ 
ing order 157 NY.S. 740, 171 App. 
Div. 687. 

liimitation of hability as to passen¬ 
gers earned at reduced rates gen¬ 
erally see infra 6 632. 

®r. N.Y.—Anderson v. Erie R. Co., 
119 N.E 557. 223 N.Y. 277, affirm¬ 
ing order 157 N.Y S. 740. 171 App. 
Div. 687—Seybolt v. New York, 
etc. R Co-, 95 N.Y. 562, 47 Am R. 
75—^Murray v. Cunard S. S. Co., 
193 N.Y S. 220. 200 App Div. 466. 

10 C J. p 71S notes 94, 97. 

Authorities reviewed 
N.Y.—Anderson v. Erie R. Co., 157 
N.YS. 740. 171 App.Div. 687, af¬ 
firmed 119 N.E. 557, ^23 NY. 277, 
eSi NY.—Conklin v. Canadian-Colo¬ 
nial Airways, 194 NE 692, 266 N. 
Y 244, affirming 271 N.Y.k 1107. 
242 App.Div. 625. 


Refusal to carry without contract 
against liability 

“Is it the law of this state that a 
common carrier of passengers for 
hire can refuse to carry them unless 
they stipulate or contract that the] 
carrier shall not be liable for its 
own negligence or that of its em¬ 
ployees? This state has never gone 
that far.”—Conklm v. Canadian- 
Colonial Airways, 194 NE. 692, 693, 
266 N.Y 244, affirming 271 N.Y.S 
1107, 242 App Div. 625. 

Reduced, ox alternative rates 

The passenger will not be deemed 
to have assented to a stipulation in 
his ticket exempting the carrier from 
hability to him for the negligence of 
its employees, where it is not shown 
that the ticket was sold at a reduced 
rate, or that there was a higher 
rate which the passenger could have 
paid to secure full protection.—^Mur¬ 
ray V. Cunard S. S Co., 193 NY.S 
220, 200 App.Div. 466. 

69- N.Y.—Kenney v. New York 
Cent., etc., R Co., 26 N.E. 626, 125 
N.Y 422 

10 C J. p 718 note 94. 
for rule 

“Every presumption is against an 
intention to contract for immunity 
for not exercising ordinary diligence 
in the transaction of any business, 
and hence the general rule is that 
contracts will not be so construed, 
unless expressed in unequivocal 
terms.**—Mynard v. Syracuse, etc, R. 
Co-, 71 N.Y. 180, 183, 27 AmR 28. 

Release *^roia aR ois-i-ma” i-ngnsi- 
cie»t 

A condition in a ticket issued by 
a railroad comiiany releasing it 
“from all claims for damages for 
personal injuries from whatever 
cause” is not sufficiently plain and 
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unequivocal in its terms to release 
the carrier from liability for injuries 
resulting to a passenger from its 
negligence —^Dow v. Syracuse, etc, 
R Co. SO N.YS. 941, 944, 81 App. 
Div. 362 

70- NT—^Blair v. Ene R Co., 66 
NY. 313, 23 AmR 55—^Magnin v. 
Dinsmore, 56 N.Y 168—^Perkins v 
New York Cent R. Co., 24 N.Y. 
196 82 Am D 281. 

71. NY—^Elliott V. New York 
Cent., etc., R. Co., 11 N.YS. 691, 
692. 

10 C J p 718 note 94 

“When general words of release 
may be made operative, without m- 
cluding negligence of the carrier or 
servants, such construction as will 
exclu;de exemption for negligence 
must obtain.”—Elliott v. New York 
Cent, etc, R. Co, supra. 

7A Mont —^John v Northern Pac. 
R. Co. Ill P. 632, 42 Mont 18, 32 
LRA,N.S.. 85 
10 C J. p 718 note 91. 

Rule not applied to passengers fox 
hire 

Ill-—Crane v. Railway Express 
Agency, '12 N.E.2d 672, 293 Til 
App. 328. 

10 C J. p 718 note 92. 

In Hew York 

(1) The rule stated in the text is 
supported by some of the earlier 
New York cases —Smith v. New 
York Cent R. Co.. 29 Barb. 132, af¬ 
firmed 24 NT. 222—^Boswell v. Hud¬ 
son River R. Co., 18 N.T.Super. 699. 

(2) To be effective, a contract for 
exemption was required to be clear 
and specific in its terms, general 
words of limitation being in them¬ 
selves insufficient to exempt the 
carrier from liability for negligence— 
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however, this distinction has been rejected^S be- 
iii^ too artificial and vague for dear definition or 
practical application.*^^ 

Degrees of negligence on the part of the earner 
and its employees are considered in § 631 infra; 
degrees with respect to employees of others and 
gratuitous passengers are considered in §§ 633, 634, 
mfra, respectively. 

§ 631- Negligence of Carrier and That of Its 
Employees 

Under some early New York cases, a carrier might 
exempt itself from liability for any degree of negligence 
of subordinate employees, but as to its own acts it could 
contract against liability only for negligence not con¬ 
stituting willful or wanton misconduct. 

Under the distinction made in some of the earlier 
New York cases between the negligence of the car¬ 
rier itself, as represented by its directors or man¬ 
aging officers, and that of its subordinate em¬ 
ployees, a carrier might exempt itself from liability 
for any degree of negligence on the part of such 
employees, whereas, as to its own acts, it could 


contract against liability only for negligence not 
constituting willful and wanton misconduct how¬ 
ever, with these holdings should be compared those 
in other Xew York cases as to exemution from lia- 
bilit 3 ' generalh', considered in § 629 supra, and as to 
degrees of negligence, considered in § 630 supra. 

This distinction between the negligence of the 
carrier and that of its employees has, however, 
been repudiated in other jurisdictions.'^® 

§ 632. Applications of Rule to Particular 
Classes of Passengers 

It is generally held that a carrier cannot exempt 
Itself from liability for negligence as to passengers car¬ 
ried at reduced rates or under so-called passes issued 
for consideration, passengers carried on freight trains, 
unless carriage on such trains is only by special permis¬ 
sion, and passengers accompanying inanimate freight as 
caretakers thereof. 

The general rule, stated in § 629 supra, that a 
common carrier of passengers cannot exempt itself 
from liability for negligence has been applied to 
passengers carried at reduced rates,"^ although 


—Smith. V. New York Cent R. Co, 
supra. 

(3) Other New York cases mvolv- 
ingr degrees of negrlxg'ence are treat¬ 
ed, where pertinent in 5§ 631, 634. 

73- TJ S —New York Cent R- Co. v. 
Lockwood, N.Y„ 17 Walt 357, 21 
LEld. €27—^Philadelphia & Reading^ 
R. Co. V. Derby, Pa, 14 How. 468, 
14 L.Ed. 502. 

Conn.—Griswold v. New York, etc., 
R. Co. 4 A. 261, 53 Conn. 371, 55 
Am.R. 115 

74k Conn.—Griswold v. New York, 
etc., R. Co, supra. 

75- N.Y —^Perkins v. New York 

Cent R. Co. 24 N.Y. 196. 82 AmD. 
281. 

10 C J. p 718 note 97. 

Distinction applied to gratmtous 
passengrers see infra § 634. 

“The principle therefore is, that 
parties cannot contract that they 
themselves may wijh impunity be 
miilty of willful misconduct . . . 

But the rule has no application to 
contracts exempting: them from lia¬ 
bility for the acts of third persons 
There is some difficulty in applying: 
these principles to railroad compa¬ 
nies on account of the artificial na¬ 
ture of corporations. Als they can 
act only through agrents, it may with 
about equal plausibility be said, on 
the one hand, that every act of their 
authorized ag^ents, and on the oth-| 
er, that no such act is to be reg;arded! 
as a direct act of the corporation 
But a distinction is no doubt to be 
made, between the directors or man- 
agringr officers of a corporation and 
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its subordinate agents. AlS the for¬ 
mer exercise all: the powers of the 
corporation and are its only direct 
medium of commumcation with out¬ 
side parties, they must, in respect to 
all its external relations, he consid¬ 
ered as identical with the corpora¬ 
tion itself. No contract, therefore, 
can exempt a railroad company from 
liability for the willful or wanton 
misconduct or gross recklessness of 
its directors; but the rule extends 
to no other officer or agrent of the 
company.”—^Perkins v. New York 
Cent R. Co., 24 N.Y. 196. 213. 82 
AmDea 281. 

SefecUve rail 

Even if a release by a passengrer is 
invalid as to the negrlig^ence of the 
company or the directors, negligrence 
in permitting a defective rail to be 
used, unknown to the company, is 
that of its servants, as to which the 
release is valid.—Anderson v. Erie 
R Co. 157 N.Y.S 740. 171 A!pp.Div 
687, affirmed 119 N.E. 557, 223 N.Y 
277. 

7©. D S.—New York Cmit. R Co. v. 

Lockwood, NY., 17 WalL 357. 21 L. 

Ed. 627 

N.H—Wessman v. Boston & M. R. 

R.. 152 A. 476. 84 N.BL 475. 

10 C-J- P 719 note 1. 

DistlnctioiL 

(1) “The New York courts at¬ 
tempt a distinction between the ne&- 
ligrence of the corporation, acting: 
throug:h its president and board of 
directors, and the ne^lig:ence of their 
employees or servants and agrents, 
a distinction which, we confess, we 
are unable to perceive. All corpora- 
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tions act by and throug^h their 
agents, for whose acts, in the line 
of their business, the corporation ap¬ 
pointing them IS held liable.*'—^Illi¬ 
nois Cent. R Co v. Read. 37 Ill. 484, 
508, 27 Am.D. 260. 

(2) With reference to this distinc¬ 
tion, it has been said* “In the nature 
of things, every corporation must 
act solely through agents, and that 
their powers and duties may differ in 
degree, it seems to us, should make 
no difference, in so far as duties and 
liabilities to passengers, whether 
free or paying full fare, are con¬ 
cerned The true inquiry, at last, is, 
did the mjury result from the neg¬ 
ligence of any agent of the corpora¬ 
tion, while acting within the scope 
of his employment? . . . The neg¬ 

ligence of the agent, of whatsoever 
grade, as to matters within the scope 
of his employment, with reference 
to passengers, is the negligence of 
the corporation itself, which, all the 
American cases agree, fixes a lia¬ 
bility which the earner cannot be 
permitted to avoid by contract ”— 
Gulf, etc-, R. Co. V. McGown, 65 Tex. 
640, 644. 

77- Mo.—Alexander v. St. Louis-San 

Francisco Ry. Co., 2 S.W.2d 165, 

221 Mo App. 271. 

N.J.—Sheridan v. New Jersey & N. 

Y. R. Co., 141 A. 811, 104 N.J.Law 

622. 

10 C.J- p 716 note 77. 

"It is immaterial ... that the 
attempted limitation on . . . lia¬ 

bility is agreed to by the passenger 
in consideration of special conces¬ 
sions in the matter of rate of fare 
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there is authority to the contrary.^^ Likewise, the 
general rule is applicable to passengers carried on 
so-called passes in return for some benefit or ad¬ 
vantage to the carrier,*^® as where the pass is given 
to the carrier's employee as part of his compensa- 

tion.80 

Passengers on freight trains. Apart from con¬ 
tracts with caretakers of inanimate freight and 
caretakers of live stock, who are considered later 
in this section and in § 635 infra, respectively, a 
contract with a passenger on a freight tram, where¬ 
by the carrier is exempted from liability for inju¬ 


ries received by the passenger while riding on such 
train, is agamst public policy and void,®! except 
where the train is one from which passengers are 
excluded except by special permission but at 
least one statute permitting a carrier to limit its 
liability to passengers carried on freight trains, ex¬ 
cept for willful negligence, has been construed or 
applied.®® 

Caretakers of inanimate freight. A contract be¬ 
tween a carrier and a person accompanying inani¬ 
mate freight as a caretaker thereof, exempting the 
carrier from liability to him for its negligence, is 


or other departure from the rules 
applicable to passengers paying full 
fare It is enough that there is any 
consideration for the carnage.**— 
Walther v. Southern I^c Co., 116 
F. 51, 159 CaL 769. 772. 37 L.RA. 
N.S. 235. 

Coxpus Xnxis qiuyted. 

Mo.—Alexander v St. L.ouis-San 
Francisco Ry. Co, 2 S.W-2d 165, 
166, 221 Mo App. 271. 

Gratuitous carriage distinguished 

(1) A common earner granting 

gratuitous transportation may ex¬ 
empt itself from liability for neg¬ 
ligence. since hy such transportation 
it *^puts off its character as a com¬ 
mon earner ... and becomes a 
mere mandatary;*’ but ‘'where the 
. . - Ccarnerj exacts any com¬ 

pensation for the carriage” it may 
not thus exempt itself from liability, 
since in such case “the relationship 
of common earner and passenger, 
and the liability of the . . . [car¬ 

rier] as a common earner, persists.’* 
—Alexander v- St. Liouis-San Fran¬ 
cisco Ry. Co., 2 SW.2d 165, 168, 221 
Mo App 271. 

(2) Exemption from liability to 
gratuitous passeng^ers generally see 
infra § 634 

78: N.T—Anderson v. Hhie R. Co., 
119 NE. 557. 223 M.T. 277, affirm¬ 
ing 157 N.T.S. 740. 171 App.Div. 
687. 

79- U.S —Grand Tronic R Co. v. 
Stevens, Me., 95 TJ S. 655, 24 Lu 
Ed 535 

10 C.J. p 719 note 2 

Drover's pass see infra § 635. 

Ctondiiioiis printed on. pass 

Where there is a valid considera¬ 
tion for a pass given hy a railroad 
company, conditions printed on such 
pass, exempting the company from 
responsibility for the negligence of 
Its servants, do not bind the pas¬ 
senger and should not be admitted 
in evidence in an action for damages 
for injuries caused by negligence — 
Williams V Oregon Short Line R 
Co., 54 P. 991, 18 Utah 210, 72 Am.S. 
R. 777. 


80. Mass.—Palmer v Boston & M. 

R R., 116 X.E 899. 227 Mass. 493. 
Pa —^Borden v. Dehigh Valley R. Co, 
76 Pa.Super 517 
10 C.J p 719 note 3. 

Carrier’s employees as passengers 
generally see supra § 546. 

Bole not cifa-nged by statute 

(1) A statute providing, in effect, 

that “no common carrier shall 
. - . issue . - . free transpor¬ 

tation,** but permitting “free or re¬ 
duced rate service to its employes 
. . . does not prohibit the giving 

of a pass [to a earner’s employeel. 

i as part consideration for the serv¬ 
ice rendered hy the employ#,'* and, 
therefore, such statute does not 
change the rule stated in the text 
hy making such a pass a gratuitous 
pass, so as to render applicable the 
rule with respect to gratuitous pass¬ 
es—Palmer v. Boston & M. R. R, 
116 K.B 899, 900. 227 Mass. 493 

(2) Gratuitous pass see infra § 
634. 

81- Or—Richmond v Southern Pac. 
Co, 67 P 947. 41 Or 54, 93 Am S. 
R 694, 57 LRA. 616. 

10 C J. P 719 note 7. 

“The defendant, havmg voluntari- 
I ly designated its freight tram to 
carry passengers . . . thereby be¬ 

came ... a common carrier of 
passengers hy the means so adopt¬ 
ed, and Its special contract in re¬ 
spect to the attempted limitation did 
not devest it of that character; for, 
if it IS the habit of a railroad com¬ 
pany to carry i>assengers on a freight 
tram, it becomes a common earner 
of passengers hy that means, and 
thereby assumes the liabilities of 
such earners ”—^Richmond v South¬ 
ern Pac. Co., 67 P. 947, 949. 41 Or. 54 
82. Mich.—Van Auken v Michigan 
Cent. R. Co.. 148 N.W. 819, 182 
Mich 331 

10 C J p 719 note 8. 

Begulatozy coatract digti«gni<yin»a 
(1) An agn'eement, by one holding 
a special permit, to assume the risks 
incident to boarding the caboose of a 
freight train at any place where it 
may he stopped for conducting the 
freight business of the earner, is 
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“not a limitation of the liability of 
the . . . [earner] for its own 

negligence, but . - a reasonable 
regulation which it might adopt for 
the purpose of carrying on its freight 
business.”—Chicago, etc. R. Co v. 
Mann. Ill M.W 379, 3S1, 78 Web. 541 

(2) Power to make regulations see 
supra § 570. 

Itelease construed; negligence in- 
clnded 

(1) A contract executed by an in¬ 
spector of locomotive appliances in 
consideration of permission to ride 
on the carrier's engines, releasing 
the carrier from “all damage’' aris¬ 
ing from his presence on the en¬ 
gines, releases the carrier from ha- 
bility for negligence, “since, what¬ 
ever his status, there would be no 
liability to him except for negli¬ 
gence.”—^Allen V. Ene R. Co., CCA 
Ohio, 2 F 2d 712, 713 

(2) A provision included m the 

contract above referred to that the 
inspector would “observe the rail¬ 
road employes' rules does not affect 
the validity of the . . . con¬ 

tract" as a release.—Allen v. Erie R. 
Co, supra. 

83L la 

(1) A statute permitting railroad 
companies to limit their liability to 
passengers carried on freight trains 
to which a caboose is attached, ex¬ 
cept for willful negligence, has been 
held not to give such companies the 
right to demand a release of lia¬ 
bility from a passenger on a mixed 

I tram consisting of freight cars, a 
passenger coach, and a combination 
car, regularly operated, carrying pas¬ 
sengers and stopping at platforms 
as passenger trains usually do — 
Schwartz v. Missouri, etc., R Co, 
109 P 767, 83 Kan 30 

(2) Under the statute above re¬ 
ferred to, the railroad company has 
no right to require a passenger rid¬ 
ing on a freight tram to give a re¬ 
lease different from that designated 
by the statute, nor to refuse to ac¬ 
cept a passenger because he declines 
to give such a different release —■ 
D*vis V. Atchison, etc., R. Co., 106 
P. 288. 81 Kan. 505. 
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void, since the caretaker is regarded as a passenger 
for hire, the consideration for his carriage being 
either the services rendered in caring for the 
freight or the charge made for the transportation 
thereof and it has been said that, if the care¬ 
taker is carried under an interstate pass which is 
gratuitous in the ordinary meaning of that term, 
any contract of release based thereon is void, since 
such a pass is in violation of the Interstate Com¬ 
merce Act*® 

§ 633. Employees of Others in General 

If, in transporting the employees of another, a carrier 
acts as a common carrier, contracts between the carrier 
and employer and between the employer and employees 
exempting the carrier from liability to the employees for 
its negligence are void; but, if the employees, such as 
sleeping car and circus employees, are transported in a 
manner not imposed on the carrier as a common car¬ 


rier’s duty, as where the carrier moves the employer’s 
own cars over its road, such contracts are generally 
held valid, except where statutory or constitutional pro¬ 
visions have a contrary effect. 

If, in transporting the employees of another un¬ 
der a special contract with the employer, the car¬ 
rier is acting as a common, and not as a private, 
carrier, a provision in such contract relieving the 
carrier from liability to such employees for its neg¬ 
ligence, and a similar provision in a corresponding 
contract between the employee and his employer, 
are void under the general rule, stated in § 629 su¬ 
pra, that a common carrier cannot exempt itself 
from liability to a passenger for its negligence;*® 
but, where the contract between the employer and 
the carrier merely provides for indemnifying the 
latter in case it should be held liable, such contract 
does not violate general rule above referred to,*" 


84b Me—^Buckley v. Bangor, etc.. R. 
Co.. 93 A- 65, 113 Me. 164. UR A. 
1916A 617. 

Drovers see infra § 635. 

Caretaker of potatoes 
Me.—^Buckley v Bangor, etc., R. Co., 
93 A. 65, 113 Me. 164, UR.A1916A 
617. 

Pass erroneousLly designated as 
"gratiutoiis” 

If a pass under which a care¬ 
taker is carried, although it is desig¬ 
nated as a “gratuitous free pass," 
is in fact a i>ass for a consideration, 
a stipulation contained therein re¬ 
leasing the earner from liability for 
negligence is invalid —^Miller v. 
Marne Cent. R. Co., 133 A 907, 125 
Me 338, 47 A.L.R- 720, 

Caxxiex’s failure to offer caretakers 
A contract between a shipper of 
milk and a carrier, whereby the lat¬ 
ter was indemnified against claims 
for personal injuries to the ship¬ 
per’s employees while carried free 
as caretakers of the milk shipped, 
is void where transportation of the 
mlllr under the care of men pro¬ 
vided by the carrier was not offered 
as an alternative to the shipper and 
no reduction in rates was made as a 
consideration for the limitation; and 
a contract between the shipper and 
his employee indemnifs^ing the ship¬ 
per against claims for injuries to 
the employee while nding on the 
cars of the earner, which contract 
was based on such void contract, 
cannot be availed of by the carrier 
as against the employee—Baker v. 
Boston, etc, R. Co., 65 A. 386, 74 N 
H. 100. 124 Am.SR. 937, 12 Ann. 
Cas. 1072 

85. Me.—Miller v. Maine Cent. R. 
Co., 133 A- 907. 125 Me 338. 47 
A UR. 720. 

8a Ind.—Vanfiaiia R. Co. v. Ste¬ 


vens, 114 N.E. 1001, 67 IndApp. 
238. 

Employees of others as passengers 
generally see § 547 supra. 

Brule applied to employees of -mining 
company 

Ind—Vandalia R. Co. v Stevens, 114 
NE. 1001, 67 Ind.App. 238. 

Express m^sengers and show em¬ 
ployees distingnished 

(1) “The express messenger cases 
and show employe cases . . . are 

cases where the shipper demanded 
and was given a carnage and trans¬ 
portation entirely different from that 
extended to the shipping public gen¬ 
erally. The express company in 
those cases asked and obtained a 
combined carnage of property and 
the agent in charge thereof, and 
demanded and obtained space for 
such carriage in a particular car, 
and obtained pnvileges in connec¬ 
tion with sudh transportation which 
are not demanded by, or given to. 
the ordinary shipper. . . . The 

express company - - . cannot de¬ 
mand or obtain from another com¬ 
mon earner transportation of its 
property different from that which 
the other carrier owes to the ship¬ 
ping public generally, except by spe¬ 
cial contract for the special car¬ 
nage desired Such carnage has 
always been by special contract, and 
has likewise been recognized as pn- 
vate carnage rather than common 
carnage. ... So, also, with the 
show cases. ... The transporta¬ 
tion was a mixed transportation of 
property and persons, in cars owned 
by, and under the supervision, man¬ 
agement, and control of, the show 
company. It is a kind of transporta¬ 
tion which, the railroad company 
does not owe to, and which is not 
given to, the pubUc generally. In 
such respects, the express messen¬ 
ger cases and the show employe 
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cases are wholly different from the 
instant case ”—Vandalia R. Co. v. 
Stevens. 114 JST.E. 1001, 1006. 67 Ind. 
App. 238. 

(2) Express messengers see in¬ 
fra § 636. 

(3) Circus employees see infra this 
section. 

87. Tex.—San Antonio & A. P. Ry. 

Co. v. Tracy, 130 S.W. 639. 61 

TexCiv.App. 574. 

10 C.J. p. 722 note 30, p 723 note 

42 [a]. 

Indemnity contract of partnership 

(1) A provision in a construction 
contract entered into between a part¬ 
nership and a railroad company, 
whereby the former agrees to as¬ 
sume all liability for injuries to. or 
deaths of the “agents and em¬ 
ployees" of the partnership occur¬ 
ring during the transportation of 
such persons over the lines of the 
carrier, does not exempt the rail¬ 
road company from liability for the 
death of a partner on the theory 
that such partner is an agent of the 
partnership, since the term “agents 
and employees" does not include the 
members, of a partnership—Interna¬ 
tional-Great Northern R. Co. v. Lu¬ 
cas, Tex.Com App., 99 S W.2d 297, 
299, reversing, Civ.App, 70 SJW 2d 
226, opinion corrected. Com.App., 100 
S.W.2d 97. 

(2) The indemmty features of the 
contract above referred to, if re¬ 
garded as including injuries to, or 
death of, the partners while ear¬ 
ned over the lines of the carrier, 
are void as agaanst public policy, 
since in such a case the carrier 
would be relieved of its liability as 
a common carrier.—^International- 
Great Northern R. Co. v Lucas, Tex. 
OvJVpP-. 70 S,W.2d 226. reversed on 
other grounds, Com.App., 99 S.W.2d 
297, opimon corrected 100 S.W.2d 97. 
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since it is not a contract against the carrier’s negli¬ 
gence.®^ 

Transportation not within carrief^s duty. While 
there is some authority to the contrary,®® where a 
carrier transports, in a manner not imposed on it 
as a duty of a common carrier, the employees of 
another under a special contract with the employer, 
a condition in such contract exempting the carrier 
from liability to such employees for injuries caused 
by its negligence is generally considered valid,®® 
except where statutory and constitutional provi¬ 
sions relating to employees of sleeping car compa¬ 
nies and circus companies, considered in succeeding 
paragraphs of this section, have a different effect 
Likewise, except as such statutes otherwise pro¬ 
vide, a corresponding contract between such an 
employee and his employer, whereby the former 
ratifies and assents to the contract between the 


carrier and his emplo 3 'er and releases the carrier 
from liability to him for its negligence, is consid¬ 
ered valid and binding on the employee and 
such contract between the employee and his em¬ 
ployer inures to the benefit of the earner.®- In 
the absence of such a contract on the part of the 
employee, however, it has been held that he is not 
bound bj' the contract between his employer and 
the carrier where he has no knowledge thereof;®® 
but this holding should be contrasted with the hold- 
mgs with reference to circus employees and ex¬ 
press messengers, stated later in this section and 
in § 636 infra, respectively. 

In some jurisdictions, however, such contracts as 
here considered, although valid in cases of ordinary 
negligence, are held to be ineffective to relieve the 
carrier from liability for injuries resulting from its 
vrillful and wanton neghgence.®^ 


88. Tex.—San Antonio & A- P. Ry I 
Co. V. Tracy, 130 S.W. 639, 61 Tex. 
Civ.App. 574. 

88. N.H.—Bernard! Greater Shows 
V. Boston & M. R. R.. 165 A. 124, 
86 K.H. 146- 

90. U.S —McCree v. Davis, C C.A. 
Ohio. 286 F. 959. 

Ind.—Dierickx v. Davis, 137 N.E. 
685. 80 Ind-App. 71, certiorari de¬ 
nied 44 S.Ct. 36. 263 U.S. 709, 68 
DiSd. 518. 

Mich.—Sahol v Chicago & N. W- Ry. 
Co.. 238 N.W. 281, 255 Mich. 548, 
certioran denied Chicago & N. W. 
Ry. Co V. Sahol, 52 S.Ct. 265, 284 
U.S 688, 76 D.Ed 581. 

10 C.J. p 721 note 27. 

Corpus Jtois quoted 
Md—Western Maryland Ry. Co. v. 
Shatzer. 120 A. 840, 843, 143 Md. 
274. 

JteSBou for rule 

(1) "The authorities are unani- 

mous in holding that a railway 
company, sdthongh distinctively a 
common earner when engraged in the 
performance of its legal duties, nev¬ 
ertheless. when acting in matters not 
within the scope of its l^r*l duties, 
may contract as a private carrier 
and may lawfully provide in such a 
contract that it shall not be liable 
for injury to persons . . . caus¬ 

ed by its negligence."—Dierickx v. 
Davis, 137 ME. 685, 689. 80 Ind. 
App 71, certiorari denied 44 S.Ct. 36, 
263 US. 709, 68 L.Ed. 51S. To same 
effect McCree v. Davis, C CtA.Ohio, 
SO F 959, 963. 

(2) "With respect to duties which 

- . . [the carrierj is under no ob¬ 

ligation to perform, it may limit its 
liability by contract, and in such 
cases the liability of the earner to 
one injured by its negligence will de¬ 
pend upon the terms of such con¬ 


tract. ... In other words, if the 
service is one that is not imposed 
on the earner as a duty, it may 
undertake it upon such terms as it 
may see fit."—Denver, etc, R Co. v. 
Whan. 89 P. 39, 41, 39 Colo 230. 11 
LRA..N.S. 432, 12 AnnCas. 732. 

^^Caarefnlly prepared opiaiom in the 
case of Denver, etc., R. Co. v Whan, 
89 Pac. 39, 39 Colo. 230, 11 D.RA.,N 
S, 432, 12 AnmCas 732.”—Neville v. 
Gulf, C. & S P. Ry. Co. Tex Com. 
App, 252 SW. 483, 485, reversing 
244 S.W. 980, which reversed. Civ 
App., 187 S.W. 388. 

"General test” 

"According to many authorities, 
the general test ... to apply to 
contracts of common earners, limit¬ 
ing their liability, is whether they 
relate to duties which they are 
bound to perform, or whether they 
relate to services which are option¬ 
al for them to perform."—Denver, 
etc, R. Co. V. Whan, 89 P. 39, 41, 39 
Colo 230, 11 D R A-,N.S., 432, 12 Anp- 
Cas. 732. 

91- Tex.—Neville v. Gulf, C & S F 
Ry Co.. Com,App, 252 S.W. 483, 
reversing 244 S.W. 980, which re¬ 
versed, CivA.pp, 187 S.W. 388, ap¬ 
plying federal rule. 

10 C jr. p 722 note 28. 

I Corpus Juris quoted 
j Md—Western Maryland Ry. Co. v. 

Shatzer, 120 A. 840, 843, 142 Md. 

I 274. 

Buie applied to employee of a 
news ageuey transported on the ear¬ 
ner's trams for the purpose of sell¬ 
ing newspapers, periodicals, and oth¬ 
er articles customarily sold by news 
agents.—Neville v. Gulf, C & S P. 
Ry. Co, Tex.Com.App., 252 SW. 483, 
reversing 244 SW. 980, which re¬ 
versed. Civ App, 187 SW. 388, ap¬ 
plying federal rule. 
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Pellow servant statute inapplicable 

Where the employee is not also an 
employee of the carrier, such a con¬ 
tract as referred to in the text is 
not rendered invalid by a fellow 
servant statute providing that the 
carrier shall make no contract re¬ 
stricting Its liability to an employee 
for negligence.—Robinson v. Balti¬ 
more & O. R. Co., 35 set. 491, 237 
U.S 84. 59 D.Bd. 849, affirming 40 
AppD.C 169, IiBA1915D 510 —Sa¬ 
ger V. Northern Pac. R. Co.. C C. 
Minn., 166 P. 526—10 C J. p 722 note 
29. 

92- Tex—Neville v. Gulf, C. & S. 
P. Ry Co , Com App.. 252 S.W 483, 
reversing 244 S W. 980, which re¬ 
versed, Civ App, 187 SW. 388, ap¬ 
plying federal rule. 

93. Md.—W estem Maryland Ry. 

Co V. Shatzer, 120 A. 840, 142 
Md 274. 

10 C.J. p 722 note 31. 

Extent to which drover bound see 
infra § 635. 

Extent to which express messenger 
bound see infra | 636. 

Corpus Joxis quoted 
Md—Western Maryland Ry. Co. v. 
Shatzer, 120 A. 840, 843. 142 Md. 
274. 

"Bettor xeasoued cases” 

“It seems to us that the better 
reasoned cases for the most part de¬ 
cline to adopt the theory that an em- 
ploy6 is bound . . . without hav¬ 

ing agreed upon the arrangement” 
between the earner and his employ¬ 
er—Western Maryland Ry Co v. 
Shatzer. 120 A. 840, 845, 142 Md. 274. 

94. US.—^McCree v. Davis, C.CA. 
Ohio, 280 P. 959. 

Mich.—Sabol v Chicago & N. W Ry. 
Co. 238 NW. 281, 255 Mich. 548. 
certioran denied Chicago & N. W. 
Ry. Co V. Sabol, 52 S Ct. 265, 284 
U.S. 688. 76 L.Ed. 581. I 
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Employees of sleeping car company^ A contract 
between a railroad company and a sleeping car com¬ 
pany by which the former relieves itself from lia¬ 
bility for injuries to employees of the latter riding 
in a sleeping car attached to a train is valid.95 So, 
also, a contract between a sleeping car company 
and its employee, whereby he assents to or ratifies 
the contract between the sleeping car company and 
the railroad company, releasing or limiting the lat¬ 
ter’s liability for personal injury to such emploj’'ee 
while traveling over the railroad, is, in the absence 
of statute to the contrary, not void as against public 
policy,®® since such employee is not a passenger of 
the railroad company;®^ and, in the absence of 
fraud or misrepresentation, it is binding on the em¬ 


ployee, even though he fails to read it®® 

Since such a contract between the sleeping car 
employee and his employer is prima facie for the 
benefit of the carrier, the carrier will be presumed 
to have accepted its provisions,®® and may claim 
Its advantages as one in whose interest the agree¬ 
ment is made,^ and, in a jurisdiction not recog¬ 
nizing the doctrine of comparative negligence, it is 
a complete defense to the carrier even as to its 
gross negligence.® 

Several statutory provisions have been held not 
to render invalid such contract between the sleep¬ 
ing car company and its employee, or inapplicable in 
determining its validity,® while other statutory and 


Degrees of negligence generally see 
supra § 630 | 

"It is a settled rule of law that 
a contract purporting to release the 
. . . [carrier] from all liability 

for negligence would be ineffective ^ 
as a defense, where the injury to the 
. . . [employee] results from . . .! 
willful and wanton negligence on | 
the part of the servants of the | 
. - . [carrier].”—^McCree v. Davis, 

CCA Ohio, 280 F. 959. 965. 

A le'xd^'ng federal authority 
US.—^McCree v. Davis, C-CLAOhio, 
280 F 959 j 

95- Colo—^Denver, etc., R- Co., v.| 
Whan. 89 F- 39, 39 Colo. 230. 11 
LR.A.,NS.. 432. 12 Ann Cas 732. 
Ind—^Russell v. Pittsburgh, etc-, R- 
Co. 61 N.EL 678, 157 Ind. 305, 87 
AmS.R. 214. 55 LRA. 253. 

Beasou for rule 

"Not being under any legal obliga-l 
tion to haul the cars of the Pullman 
Company for the purpose mentioned 
in its contract with that company, 
and not being under any obligation 
to transport the . . . [PulimaTi 

Company's employee] over its Imes 
in the capacity [in which] he was 
riding, the . . . [earner] had 

the legal right to dictate the terms 
upon which it would haul the cars 
of the Pullman Company . . . 

and the conditions under which its 
employes might ride therein when 
being so hauled.”—^Denver, etc., R. 
Co. V. Whan, 89 P. 39, 41, 39 Colo. 
230. 11 LuR.A.N.S.. 432. 12 AnmCas. 
732. 

To same effect Russell v Pittsburgh, 
etc. R. Co., 61 N.E. 678, 682. 157 
Ind. 305, 87 Am.S R. 214, 55 L.R.A 
253. 

36L U.S.—^Eubanks v. Southern Ry. 

Co.. D.CFla., 244 F. 891. 

Mass.—Kean v. New Tork Cent. & 
H R. R. Co.. 97 NE. €4, 210 Mass. 
449. 

10 C J. p 722 note 37. 

Contra Carter v. Southern Ry.-Caro- 
lina Division. 84 S.Et 999. 100 S.C. 
403. 


as covering injuries from 
n^ligence 

A contract by a sleeping car em¬ 
ployee, releasing transportation com¬ 
panies from all claims for "liability 
of any nature or character what¬ 
soever,” includes a release of lia¬ 
bility for personal injuries caused by 
the negligence of the carrier.—Rus¬ 
sell V. Pittsburgh, etc, R. Co, 61 
N.E 678. 679. 157 Ind. 305, 87 Am.S. 
R. 214. 55 D.RA. 253. 

When Avpmptiou begrhois 

Where a contract between a sleep¬ 
ing car porter and his employer* bore 
date as of the date when he com¬ 
menced the service, recited on its 
face that it was entered into in con¬ 
sideration of the employment, which 
was for no particular time, and pro¬ 
vided for daily wages, payable 
monthly, a provision releasing rail¬ 
roads from liability for injuries to 
such porter was effective as to any 
occurrence after the contract was ex¬ 
ecuted. although it was not in fact 
signed until seven months after his 
employment.—Chicago, etc, R Co v 
Hamler. 74 N.E 705. 215 lU. 525, 
106 Am-SR. 187, 1 L.RA..N.S, 674, 
3 AnmCas- 42, reversing 114 Ill App. 
141. 

97- U.S.—^Eubanks v. Southern Ry. 

Co.. D C.Fla . 244 F. 891. 

10 C.J. p 722 note 37. 

Sleeping car employees as passengers 
generally see § 547 supra. 

96. US,—New York Cent.. & H. R 
R Co. V. Difendaffer, Dl., 125 F. 
893, 62 C C A- 1 

99. Ind.—Russell v. Pittsburgh, etc. 
R. Co., 61 N.E 678. 157 Ind. 305. 
87 Ain.S.R. 214. 55 D.R.A- 253. 

1- Colo.—^Denver, etc. R. Co. v. 
Whan. 89 P. 39. 39 Colo. 230. 11 L. 
R.A.NS. 432, 12 Ann.Cas. 732. 

10 CJ. p 722 note 37 [a] (3). 

A Ill—Chicago, etc. R. Co. v. Ham¬ 
ler. 74 N.E. 705. 215 IlL 525. 106 
Am.S.R. 187, 1 I..R.A..N.S. 674. 3 
Ann Cas 42. reversing 114 IlLAil^p. 
141. 

10 aJ. p 722 note 37 [a] (4). 
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Degrees of negligence generally see 

supra § 630. 

3- Employers’ XiahHity Act 

(1) A Pullman porter may stipu¬ 
late in his contract with the Pull¬ 
man Company to exempt any car¬ 
rier hauling the cars of the Pull¬ 
man Company from liability for in¬ 
juries notwithstanding the prohibi¬ 
tion of the Employers’ Liability Act 
prohibiting, in effect, a carrier from 
bmitmg its liability to its employees, 
he not being an employee of the car¬ 
rier.—^Robinson v. Baltimore, etc., R. 
Co.. 35 S.Ct 491, 237 U.S. 84, 59 LEd. 
849, affirming 40 App.DC. 169, L.RA 
1915D 510. 

(2) If, however, such a stipulation 
is made by an employee of the Pull¬ 
man Company who is also an ^n- 
ployee of the railroad company, it is 
invalid under the Employers' Lia¬ 
bility Act —^Robinson v. Baltimore, 
etc., R Co., supra. 

In Missouzi, a statute providing 
that no contract made between "any 
railroad corporation” and any of its 
"agents or servants,” based on the 
contingency of his injury or death 
and limiting the liability of such 
railroad corporation for damages 
"under the provisions of this act” 
shall be valid, has no application to 
a contract made by a Pullman car 
porter with the Pullman Company, 
whereby he releases it from liability 
for negligent injury, agrees to in¬ 
demnify it for any liability incurred 
on such account to a railroad com¬ 
pany carrying its cars under con¬ 
tract of indemnity for negligent in¬ 
jury to Pullman employees, agrees 
that the contract may be assigned to 
such carrying company for purposes, 
of defense, and also releases the 
cariying company.—McDermon v. 
Southern Pac. Co., C.C.Mo., 122 F. 
669, 673. 

“Pr^i-road - - - liable for any 
ftams-o'e done” 

A statute in substance providing 
"that a railroad company shall be 
liable for any damage done to per- 
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constitutional provisions liave been construed and 
applied so as to render such a contract void.^ 

Employees of circus company. Except as statu¬ 
tory or constitutional provisions have a contrary 
effect,® a provision in a carrier’s special contract 
with a circus company to furnish motive power and 


move the circus over the carrier’s road, exempt¬ 
ing the carrier from liability to the circus employees 
for accident or injury occasioned by the carrier’s 
negligence, is, under most authorities, valid and not 
contrary to public policy,® despite some authority 
to the contrary,^ since in such a case the carrier 
acts as a private, and not as a common, carrier;® 


sons” unless it shows that it has 
used "all reasonable care and dili¬ 
gence; the presumption in all cases 
being against the company,” having 
been construed as “a declaration of 
the common-law liability, with the 
addition that the presumption of 
negligence is cast upon the . . . 

[earner],” does not render invalid 
a contract between a sleeping car 
employee and his employer exempt¬ 
ing the carrier over whose lines he is 
carried from liability on account of 
any injury to him —ISubank v South¬ 
ern Ry. Co.. D.aFla., 244 F. 891, 892. 
construing Florida statute 

4. Zn Pennsylvania, under constitu¬ 

tional provisions providing, in effect, 
that “all railroad . . . companies 

shall be common earners,” that ”no 
. . . unreasonable discrimination 

shall be made,” and that no com¬ 
mon carrier shall “engage ... 
in any other busmess than that of 
common carriers,” a contract be¬ 
tween a sleeping car employee and 
his employer exempting the trans¬ 
porting carrier from responsibility 
for its negligence is void.—Coleman 
V. Pennsylvania R. Co, 89 A. 87, 92, 
242 Pa 304, 50 li R.A..1^.S., 432, Ann. 
Cas.l915B 529—v. Pittsburg, 
etc., R Co., 55 Pa.Super. 301. 

Xn. Texas a contract between a 
Pullman employee and the Pullman 
Company whereby the former waives 
all damages for injuries that may be 
inflicted by the carrier is “con¬ 
demned and rendered invalid by ar- 
ti<fle 4560i, Sayles* Ann.Civ.Rev St. 
1897 ”—San Antonio & A. P. Ry. Co., 
V. Tracy, 130 S.W. 639, 642, 61 Tex. 
Civ.App. 574. 

5 . ... MTinTi never be 
Umited” 

Under a constitutional provision 
that "the liability of railroad cor¬ 
porations as common carriers shall 
never be limited,” and a statute un¬ 
der which “every railroad is hound 
to give transportation on equal 
terms,” a contract between a car¬ 
rier and a circus company provid¬ 
ing, in effect, that the carrier shall 
hot be liable for injuries to, among 
others, the employees of the circus 
company, is void—^Idaucher v. Chica¬ 
go. R. I & P. Ry Co.. 159 N.W. 422, 
426, 100 Neb 237, error dismissed 
Chicago, R. I & P. R. Co. v. Mauch- 
er, 39 SCt lOS, 24S US 359, 63 L. 
Fd 294 

6. U.S—Sasmowski v. Boston & M. 


R. R., C.CA.Mass. 74 F.2d 628— 
McCree v. Davis, C.C AOhio, 280 F 
959. 

Ind —Dierickx v. Davis, 137 N EL 685, 
80 IndApp 71. certiorari denied 44 
S Ct. 36. 263 U.S 709. 68 D.Ed. 518. 
Mich —Sahol v. Chicago & N. W. 
Ry. Co, 238 NW. 281, 255 Mich 
548, certiorari denied Chicago & 
N. W. Ry. Co V. Sahol, 52 S.Ct. 
265. 284 US. 688. 76 LuEd. 581 
10 C.J. p 723 notes 42. 43. 

The BCepburiL Act and CaxmaclE 
aanen^'ment do not prohibit a con¬ 
tract between a carrier and a circus 
company for hauling the circus tram, 
in which contract the carrier is re¬ 
lieved from liability to the em¬ 
ployees of the circus company for its 
negligence.—Dierickx v. Davis, 137 
NB. 685, 689, 80 IndkApp. 71, cer¬ 
tiorari denied 44 S Ct. 36, 263 U.S 
709. 68 LEd. 518. 

‘R'^emption limited to transportation 

Where an employee of a show com¬ 
pany was injured by the earner's 
negligence while walking to his 
sleeping car, which was temporarily 
stored in the earner's yards for use 
as living quarters hy him and his 
fellow employees, a condition in the 
contract between the earner and the 
show company exemptmg the car¬ 
rier from liabihty dunng transporta¬ 
tion did not relieve the earner from 
liability to the employee, for such 
injunes, which did not anse “dunng 
the penod of transportation.”—^Mis¬ 
souri Pac R. Co. V. Curcio, 261 S 
W. 896, 898, 164 Ark. 350. 

TndAm’ni-ty contxact 

Where the contract provided that 
the earner should not be liable for 
any injury to any employee of the 
mreus company to an amount great¬ 
er than fifty dollars, and that, if it 
should be so held liable, the circus 
company would pay it the excess of 
such amount, whether the earner 
was to be regarded as a common or 
as a private carrier, under the con¬ 
tract, the purpose of the contract 
was not to exempt it from liability 
for negligence, hut to indemnify it 
in case it should be liable; and 
hence such contract did not violate 
either the rule of public policy or 
the common-law doctrine that a ca]> 
rier cannot, by contract, secure ex¬ 
emption from liability for injunes 
to passengers caused by its own neg¬ 
ligence.—Seaboard Air Line R Co v. 
Main, 43 SE. 930, 132 N.a 445. 
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7- N.H.—Bemardi Greater Shows v 
Boston & M. R. R., 165 A. 124, 86 
N.H 146. 

8. U.S.—Sasmowski v. Boston & M. 
R. R., CC.A-Mass., 74 F 2d 628— 
McCree v. Davis, CCA Ohio, 280 
F. 959 

Ind—Dierickx v. Davis, 137 N.E. 685, 
80 Ind App. 71, certioran denied 
44 S.Ct. 36, 263 US. 709. 68 D 
Ed. 518. 

Mich—^Sabol v Chicago & N. W. Ry 
Co. 238 N.W. 281, 255 Mich 548. 
certioran denied Chicago & N. W 
Ry. Co. V. Sahol, 52 SCt. 265, 284 
U.S 688. 76 L Ed. 581. 

10 C J. p 723 note 44. 

Contra Bemardi Greater Shows v. 
Boston & M. R. R., 165 A. 124, 86 
N.H. 146. 

“It is apparent, and the important 
fact IS, that the show company was 
not seeking transportation for per¬ 
sons and property in the usual 
course of the business of a com¬ 
mon earner by raiL It sought to 
have Its own tram of cars moved 
from place to place on a time sched¬ 
ule suitable to its own peculiar pur¬ 
pose ... From the very nature 
of the service desired, and from the 
situation of the parties, it is clear 
that the property and employ^ of 
the show company were not to be 
intrusted to the railway company in 
the manner m which freight and 
passengers are intrusted to a com¬ 
mon carrier. The railway company 
might have refused absolutely to re¬ 
ceive or to haul the cars of the 
show company; for the railway com¬ 
pany did not hold itself out as en¬ 
gaging m the business of hauling or 
moving trains for others. It follows, 
then, that the railway company had 
the right to enter into the contract 
with the show company on the con¬ 
ditions therein stated. The contract 
IS valid; and m the performance 
thereof the railway company was not 
acting as a common carrier.”—^Die- 
rickx V. Davis, 137 N.E 685, 688, SO 
IndApp. 71, certiorari denied 44 S. 
Ct. 36, 263 U.S. 709. 68 LuEd 518. 
Contract of hiring of carrier’s em¬ 
ployees 

(1) A carrier’s agreement with a 
circus company stipulating in the 
first paragraph thereof that the ear¬ 
ner shall furnish the use of its line 
and employees and shall “transport 
the show,” and also stipulating in 
subsequent paragraphs that the con¬ 
tract is a mere hirmg by the earner 
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but such a contract has been held ineffective to ex¬ 
empt the carrier from liability to the circus em¬ 
ployee for injuries resulting from its willful and 
wanton negligence.® 

In accepting transportation under the contract 
between the carrier and the circus company, the 
latter’s employee has been held bound by the terms 
thereof but it has also been held that such a 
contract does not operate as a matter of law to de¬ 
feat the employee’s right to recover from the ear¬ 
ner for injuries caused by its negligence where he 
has no knowledge of the contract, and has not au¬ 
thorized the circus company to bind him thereby.^^ 

In New York. In accordance with the general 
rule established in New York, as stated in § 629 
supra, a carrier may stipulate with an employer for 
exemption from liability to the latter’s employees 
for its own negligence or that of its servants 
but such a contract is to be strictly construed 
against the carrier,^® and, where the employee has 
no knowledge of such contract, he is not bound 
thereby-l^ 

Employees carried on elevators. It has been held 
that a provision in a lease that the landlord shall 
not be liable for any damages occasioned by a fail¬ 


ure to repair an elevator in the leased premises will 
not preclude a recovery by the tenant’s employee 
who is not a party to the lease, since the landlord, 
who occupies the relation of a common carrier of 
passengers to such employee, cannot limit his lia¬ 
bility except by express contract with the em- 
ployee.^^ 

§ 634- ' Ghratuitous Passengers; Free 

Passes 

By the weight of authority, a stipulation in a free 
pass exempting a carrier from liability to the passenger 
for negligence is valid, and this rule applies to interstate 
free passes; but some authorities limit the rule to ordi¬ 
nary negligence, while others have applied it to the neg¬ 
ligence of the carrier's employees, as distinguished from 
its own; still other authorities hold such a stipulation 
void. 

While it has been said that there is a great con¬ 
trariety of opinion as to the validity of a stipula¬ 
tion in a free pass exempting the carrier from lia¬ 
bility' for injury occasioned by negligence, or pro¬ 
viding that the passenger assumes all risk of in¬ 
jury,^® most of the authorities, with qualifications, 
later appearing, as to degrees of negligence, regard 
such a stipulation in a free pass as valid atjd bind¬ 
ing on the passenger.17 The majority rule has been 


of its equipmont and employee and 
tliat the earner sball not be liable 
for its employees’ negligence, has 
been construed not to be a contract 
to transport as a common carrier.— 
Sa^oowsM V. Boston & M R. It, C 
C A-Mass.. 74 F.2d 628, 634. 

(2> The provision in such agree¬ 
ment that the carrier shall “trans¬ 
port Ihe show” is not so repugnant 
to the subsequent provision that it 
is a mere hiring as to prevent the 
opcaration of the agreement as a con- 
laact o*f hiring.—Sasinowski v. Bos¬ 
ton & M. It R., supra. 

(3) If such agreement is a valid 
contract of hiring of the railroad 
employees to operate the circus 
train, they became the servants of 
the mrcus company, and the earner j 
would he relieved from liability for| 
their ordinary negligence —Efasinow- 
ski V- Boston & II. R. R, supi—. 

S. IT.S —ddeCree v. Davis, C.C.A 
Ohio. 380 F. 959. 

Mich.—Sabol v. Chicago & Ul W- 
Ry. Oo, 238 NW 281, 255 Mich. 
548, certiorari denied Chicago & 
N. W Ry Co. V. Sabol, 52 S.Ct- 
265, 284 U S. 688, 76 L Fd. 581. 
Degrees of negligence generally see 
supra § i630. 

10. 7T.S.—Sasinowski v. Boston & M 
R. R. C.CAL.Mass. 74 P.2d «28— 
MeCree v. Davis, CCA-Ohio, 280 


80 IndApp. 71, certiorari denied 44 
S Ct. 36. 263 tr.S. 709, 68 D.Ed. 518. 
Fxtent to which drover hound see in¬ 
fra § 635. 

Extent to which express messenger 
bound see infra § 636. 

11- IT S —Sager v. Northern Pac. R. 
Co, CC.Minn. 166 F. 526. 

12. N.Y—^Elliott V. New York Cent, 
etc, R Co, 11 N.Y.S. 691. 

13. N.Y.—Elliott V. New York Cent, 
etc, R Co., supra. 

General release constmed against ex¬ 
emption 

“The exemption must he expressed 
in terms, and when general words of 
release may be made operative, with¬ 
out including negligence of the ear¬ 
ner or servants, such construction 
as will exclude exemption for neg¬ 
ligence must obtain.”—Elliott v. New 
York Cent, etc., R. Co., 11 N.Y.S. 
691. 692. 

to inednde rdease in pass 
A contract between a railroad com¬ 
pany and a telegraph company, con¬ 
taining the provision that the em¬ 
ployees of the telegraph company 
shall when carried under the con¬ 
tract exhibit passes in which all re¬ 
sponsibility of the railroad compa¬ 
ny “for any loss or damage or in¬ 
jury . . . shall be waived and re¬ 

leased in a form usual in such 
cases,” does not in itself constitute 
a release which will relieve the rail¬ 
road company from liability for per-i 
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sonal injuries to such an employee, 
hut only provides for a release 
which should appear on the pass — 
Elliott V. New York Cent, etc.. K- 
Co., 11 N.Y.S. 691, 693. 

14. N.Y—Coppock V. Iiond Island R. 
Co., 34 N.Y.S 1039, 89 Hun 186. 

15. Ill.—Springer v. Ford, 59 N.E- 
953, 189 Ill. 430, 82 Am S.R. 464. 
52 DR. A. 930, affirming 88 IlL 
App. 529. 

16L Ky.—Louisville & N. R. Co. v. 

Brown. 217 S.W. 686. 186 Ky. 435. 
10 C.J. p 720 note 11. 

17- US.—Kansas City Southern Ry. 
Co. V- Van Zant 43 SCt 176, 260 
U-S. 459, 67 L Ed 348, reversmg 
Van Zant v. ICansas City Southern 
Ry. Co, 232 S.W. 696, 289 Mo 163 
—^Bush v Bremner. C.C A.Minn.. 
36 F2d 189, affirmmg. D.a, 29 F. 
2d 844—^Ellis v. Davis, CCLA-Tex., 
4 P.2d 323. 

Fla.—O'Brien v. Atlantic Coast lane 
R. Co., 128 So. 9. 99 Fla. 843 
Ga.—^Devero v. Atlantic Coast Dine 
R. Co., 181 SE. 421, 51 Ga.App. 
699—^Forster v. Southern Ry. Co., 
146 S.E. 516, 39 GaApp 216— 
Brooks V Bugg. 131 S.E 365. 34 
GaApp 761—Wright v. Central of 
Georgia Ry. Co., 89 S.E. 457, 18 
6a.App. 290. 

Ind.—Ft Wasme & Wabash Valley 
Traction Co. v. Justus, 115 N.E. 
585, 186 Ind. 464—Clark v. South¬ 
ern Ry Co.. 119 N.K 539, 69 Ind. 


F. 959. I 

Ind.—Diericacx v. Davis. 137 N.E. 685,1 



§ 634 

held to apply* even though notice 

App 697—3klittpn v Delano, 116 N. 
E 744. 65 IndApp 701. 

Dictum, Vandalia R Co. v Ste¬ 
vens. 114 XE 1001. 67 TndApp. 238. 
3do—^Pmnell v St. LK>uis-San Fran¬ 
cisco Ry, Co. 263 S.W 182, cer¬ 
tiorari denied 45 S Ct 123, 266 U S 
623, 69 L Ed 473, applying federal 
law—^Dunn v. Alton R Co , App, 
SS S.W 2d 224, applying, federal 
law. 

NY.—Wilder v. Pennsylvania R. Co., 
156 NE SS, 245 XY 36. 52 A.LR 
188. affirming. 217 N.Y S. 56. 217 
App.Div. 661, and answering certi¬ 
fied Questions 217 N.Y S 937. 218 
AppDiv 714—^Hester v. Manhattan 
Bridge Three-Cent Liine, 212 NY.S. 
292. 214 App.Div. 534. 

OkL—^Missouri, K. & T. Ry. Co. v. 
Zuber. 1S4 P. 452. 76 OkL 146, 7 
A.Lr.R. 840. appeal dismissed 41 S 
Ct 322. 255 D.S. 561. 65 L.Ed. 786, 
error dismissed 41 S.Ct. 449, 256 
US. 681. 65 JUEd 1169. 

Tenn.—Louisville & N. R. Co. v. 

Hadley. 11 Tenn App 642. 

Va.—^Williamson v. Seaboard Air 
Line Ry.. 118 S.E. 255. 136 Va. 626, 
certiorari denied Williamson v 
Seaboard Air Line Ry. Co, 44 S Ct. 
37, 263 US 710, 68 L.Ed. 518. 
applying federal law. 

10 aj p 720 note 13. 

Dictum Miller v. Maine Cent. R Co., 
133 A 907, 125 Me. 338, 47 ALR. 
720—Shendan v. New Jersey & N. 
T. R. Co., 141 A. 811, 104 N.J.Law 
622. 

Exemption in: 

Caretaker’s pass see supra § 632. 
Drover’s pass see infra § 635. 

Pass issued for consideration see 
supra § 632. 

Pass of express messenger see in¬ 
fra § 636. 

Citing Cotpiis Jtizis 
Ind.—Claric v. Southern Ry, Co., 119 
NE. 539, 541. 69 IndJlpp. 697. 

Ky.—^Louisville & N. R. Co. v. Brown, 
217 S.W. 686, 687, 186 Ky. 435. 

Weight of anthozity 

The rule stated in the text 
supported by the weight of author¬ 
ity of the state courts of this coun¬ 
try, as well as by . . . federal 

decisions.”—O'Bnen v. Atlantic Coast 
Line R. Co.. 128 So. 9, 11, 99 Fla. 
843 

Reasons for rule 

tl) “The rule . . . does not 

proceed upon the theory that in such 
case there is a consideration for the 
exemption contract, but proceeds up¬ 
on the theory that there is a lack of 
consideration or compensation for 
the contract of carriage, so that the 
railway company, with the consent 
of the person to be carried, puts off 
its character as a common carrier 
as to him, and becomes a mere man-, 


CARRIEBS 13 C.J.S. 

of such stipula- I tion may not have been brought home to the pas- 


datary, and the relationship of com¬ 
mon carrier and passenger does not 
exist, and it is on this theory that 
. . the contract is upheld ”— 

Alexander v St. Louis-San Francisco 
Ry. Co. 2 SW.2d 165, 168, 221 Mo. 
App. 27L 

(2) “Not only is no principle of 
public policy subverted by denying 
the holder of a free pass the right 
to repudiate his contract, but there 
is sound public policy in holdmg him 
to It. The expenses of operating 
railroads are borne by tbe general 
public,—^that is. by the patrons who 
pay. In so far as persons stand 
aloof from the general public they 
increase the burden or at least post¬ 
pone the day of lower rates. If the 
pass-takers, in addition, were allow¬ 
ed to recover judgments for person¬ 
al injuries by disavowing their 
agreements, th^ would he making a 
positive increase of disbursements, 
to he borne ultimately by the general 
public.”—^Payne v. Terre Haute, etc., 
R Co, 62 N.E. 472, 157 Ind. 616, 620. 
56 LRA. 472. 

Faxticiilar classes of passengers held 
bound 

(1) Carrier’s employee.—Wright v. 
Central of Georgia Ry, Co, 89 S.E. 
457, 18 Ga.App. 290. 

(2) Members of family of car¬ 
rier's employee. 

U S.—Bush V. Bremner, CCA Minn , 
36 F.2d 189, affirming, DC., 29 F 
2d 844. 

Fla.—O’Brien v. Atlantic Coast Line 
R. Co, 128 So. 9, 99 Fla. 843. 

Gia—Devero v Atlantic Coast Line 

R. Co., 181 SE 421, 51 Ga.App 
699. 

Ind.—Clark v. Southern Ry. Co, 119 
N.E 539, 69 IndApp 697. 

Mo —^Pinnell v. St. Louis-San Fran¬ 
cisco Ry. Co, 263 S.W.»182, cer¬ 
tiorari demed 45 SCt. 123, 266 U. 
S 623, 69 L.Ed. 473. 

Okl—Missouri, K. & T. Ry Co. v. 
Zuber, 184 P. 452, 76 OkL 146, 7 
AL.R. 840, appeal dismissed 41 S 
Ct. 322. 255 IT S. 561. 65 L.Ed 786, 
error dismissed 41 SCt. 449, 256 
D.S. 681, 65 L.Ed. 1169. 

(3) Employee of another carrier. 
Ind—Ft. Wayne & Wabash Valley 

Traction Co. v. Justus, 115 N.E. 
585, 186 Ind. 464. 

Mo.—Dunn v. Alton R. Co., App.,. 88 

S. W.2d 224. 

(4) Minors. 

Conn—Griswold v. New York, etc., 
R. Co., 4 A, 261, 53 Conn. 371, 55 
AmR. 115. 

Mo—Pinnell v St Louis-San Fran¬ 
cisco Ry. Co., supra. 

10 C.J. p 724 note 51 [aj. 

Contra Pennsylvama Co. v. Purvis, 
128 IU.APP. 367. 
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I Size of type stiLpiUated by statute 

A penal statute declaring it to be 
unlawful for a carrier to issue any 
pass or ticket subject to any condi¬ 
tion limiting tbe earner’s liability, 
“unless such condition shall be print¬ 
ed in nonpareil type, or in type or 
characters as large or larger than 
nonpareil type,” renders mvalid such 
a condition printed on a free pass m 
type smaller than that required by 
the statute, even though the passen¬ 
ger has accepted and used the pass 
and has signed his name as an ac¬ 
ceptance of such condition—Clark v 
Southern Ry. Co., 119 NE. 539, 69 
Ind.App. 697. 

Xnjuzy at point where pass ineffec¬ 
tive 

Where a car in whicdi a passen¬ 
ger was riding under a pass exempt- 
mg the earner from liability to him 
for personal injuries escaped from 
control and ran past the point up to 
which the pass was effective, after 
which he was mjured. the exemption 
from liability was still effective to 
release the earner, since its relations 
to the injured passenger had not 
been changed so as to make him a 
passenger from whom a fare was 
due.—^Hester v. Manhattan Bridge 
Three-Cent Line. 212 NY.S. 292. 214 
AppDiv. 534. 

Stipniatton <*o«Aitlonal on use of 
pass 

Where a pass book containmg a 
number of free passes requires the 
conductor to collect a pass each time 
the hook is used, a failure to do so, 
the passenger being permitted to 
ride without the use of a pass, ren¬ 
ders ineffective a stipulation in the 
pass book to the effect that it is to 
he used at the risk of the person 
presenting it, since in such case the 
stipulation is conditional on the use 
of the pass—Nashville Ry. & Light 
Co v. Overby. 223 SW. 997, 143 
Tenn 581. 

Pass for use of station and stme. 
tnres 

Where a lineman was given a pass 
entitling him to free passage through 
the carrier’s station and onto its 
structures, but not to free transit on 
its trains, a condition m such pass 
whereby he assumed all nsks of ac¬ 
cident while using the pass did not 
debar him from recovery against the 
carrier for injuries resultmg from 
its negligence while he was rejiair- 
ing electric lines on its structures, 
since, there being no relation of pas¬ 
senger and carrier between the par¬ 
ties, the rule as to contracting 
against negligence when such rela¬ 
tion exists was not applicable.—Wag¬ 
ner V Brooklyn Heights R Co, 74 
N.Y.S 809, 69 AppDiv 349, affirmed 
in 66 N.E. 1117, 174 N.Y. 520. 
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senger,i8 although as to this there is some author¬ 
ity to the contrary,19 and even though the passen¬ 
ger may have purchased a ticket for a drawing 
room car.20 

The rule applies to all interstate free passes is¬ 
sued under the exemptions of the Interstate Com¬ 
merce Act, prohibiting, with certain exceptions, the 
giving of passes,2i but not to an interstate free 
pass not falling within the exemptions .22 The rule 
has been broadly held to apply notwithstanding the 
giving of the pass is a breach of the federal stat¬ 
utes relating to interstate traffic.23 

Such a stiptdation in a pass, however, is of no 
effect as against a statute giving damages to the 


widow and next of km of a passenger where death 
results from the negligence of the carrier and its 
employees and it has been held that such a stip¬ 
ulation does not bind the employee of another where 
the employee has no knowledge of the fact that he 
is earned under a pass in accordance with an ar¬ 
rangement between his employer and the carrier.^® 

Degrees of negligence. Some courts, while ex¬ 
pressly or impliedly conceding the right of a car¬ 
rier to exempt itself from liability to a passenger 
carried under a free pass in cases of ordinary neg¬ 
ligence, refuse to apply the principle in cases of 
higher degrees of negligence variously referred to 
as willful, wanton, or gross negligence 6 and in 


18- U.S —Boeiinff v- Chesapeake 
Beach R. Co.. 24 S.Ct. 515, 193 II.S, 
442, 48 LiBcL 742, affirmingr 20 App. 
D.C. 500. 

Me.—^Rogers v. Kennebec Steamboat 
Co., 29 A. 1069, 86 Me. 261. 25 KR. 
A. 491. 

Mass.—Quimby v. Boston, etc., R. 
Co, 23 N.K. 205, 150 Mass. 365, 5 
1. R A. 846. 

10 C J. p 720 note 14 
Assent to conditions In pass general-j 
ly see supra § 622. 

The duty to ascertain the co]idu| 
tions in a pass rests on the one re¬ 
ceiving the privileges of gratuitous 
carnage —^Boering v. Chesapeake 

Beach R. Co, 24 S.Ct. 515, 193 U.S, 
442, 48 Lf.Kd. 742, affirming 20 App 
B.C. 500. 

Conditiou accepted, although pass 
not read 

One who takes transportation un¬ 
der a free pass containing a condi¬ 
tion that he assumes all nsk of per¬ 
sonal injury is deemed to have ac¬ 
cepted it on that condition, whether 
he has read it or not.—^Rogers v. 
Kennebec Steamboat Co., 29 A. 1069, 
86 Me. 261, 25 L.RA. 491. 

19- N.T.—^Pendergast V. Union R. 
Co., 41 N.T S. 927, 10 App.Div, 207. 

BTotice on prior o<*ci%sion insufficient 
The fact that a foreman of a 
street car company had at previous 
times notified an employee when giv¬ 
ing him a pass that ''he had to nde 
at his own nsk. and that the compa-r 
ny was entirely blameless.” is not 
notice to the employee of a claim by 
the company of exemption from lia¬ 
bility on all subsequent occasions on 
which he used the cars without pay 
—^Pendergast v. Union R. Co., 41 N. 
T.S. 927, 928, 10 App.Div. 207. 

20l N.T.—Ulrich v. New Tork Cent, 
etc, R. Co, 15 N.E. 60, 108 NT. 
80, 2 Am S.R. 369, reversing 13 
BaJy 129. 

21- U.S—^EAnsas City Southern Ry. 
Co. V. Van Zant, 43 S Ct. 176, 260 
U.S. 459, 67 Ij.Rd. 348, reversing 


Van Zant v. Kansas City Southern 
Ry. Co. 232 S.Vr. 696. 289 Mo. 163 
Mo.—Pinnell v. St. Louis-San Fran¬ 
cisco Ry, Co., 263 S.W. 182. cer¬ 
tiorari denied 45 S.Ct. 123. 266 U.S 
623, 69 LiBd. 473—^Dunn v. Alton 
R. Co.. App. 88 S.W.2d 224. 
Contra McGrath v. Payne, Mo, 245 
S.W. 1061. 

Va.—-Williamson v Seaboard Air 
Lone Ry., 118 SE 255. 136 Va 626. 
certiorari denied Williamson v. 
Seaboard Air Line Ry. Co, 44 S.Ct. 
37, 263 US. 710, 68 L.Ed. 518. 

10 C.J. p 720 note 16. 

Wife of employee 

A carrier may validly stipulate in 
a pass for interstate transportation 
issued to the wife of an employee 
under the Interstate Commerce Act 
that it shall not be liable for negli¬ 
gent injury to her person—Charles¬ 
ton, etc., R. Co. V- Thompson, 34 S. 
Ct 964, 234 US. 576. 58 L.Ed, 1476, 
reversing 79 S.E. 242, 13 GaApp. 541. 

Stop-over in state of des^-nrtiou 
That a passenger on an interstate 
pass, from a point in South Carolina 
to a point in Virginia, stopped off at 
a point in Virginia, and was in¬ 
jured while boarding a train to re¬ 
sume her journey to the Virginia 
destination, did not change the char¬ 
acter of her trip to render it mtra- 
state, so as to make applicable a Vir- 
gima statute invalidating a stipu¬ 
lation in such pass exempting the 
earner from hability for injuries — 
Williamson v. Seaboard Air Line Ry., 
118 SE 255, 136 Va. 626, certiorari 
denied Williamson v. Seaboard Air 
Line Ry. Co., 44 SCt. 37, 263 U.S. 
710. 68 L.Ed. 518. 

Pedexal statute adopted by state 

Where the provisions of the In¬ 
terstate Commerce Act relating to 
the issuance of free passes are 
adopted by a state railroad commis¬ 
sion as its own provisions for the 
issuance of intra-state free passes, 
a pass issued to a cameras employee, 
being controlled by the decision of 
the federal supreme court, is a gra-1 
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tuitous pass, and not one for a con¬ 
sideration. and hence a stipulation m 
such pass exempting the carrier 
from liability is valid.—Wright v 
Central of Georgia Ry. Co., S9 S.E. 
457, 18 Ga.App 290. 

22. Me.—^Miller v. Maine Cent. R. 
Co., 133 A. 907, 125 Me 338, 47 A. 
L.R. 720. 

Caretaker's pass see supra § 632. 

23b U S.—^Duncan v. Maine Cent. R. 

Co., CCMe, 113 P. 50S. 

24. N T —Tingley v. Long Island 
R, Co, 96 N T.S. 865, 109 App Eiv. 
793, 17 N.T.Ann.Cas. 440. 

25b Md—Western Maryland Ry Co. 

V. Sbatzer, 120 A 840, 142 Md. 274. 
Employees of another generally see 
supra § 633. 

Tdegra:[^ employees 

Where a telegraph company had 
an arrangement with a earner for 
the free transportation of its em¬ 
ployees, and m accordauce therewith 
individual passes were issued to the 
foreman of the former for the trans¬ 
portation of one “foreman and ten 
helpers,” an employee of the tele¬ 
graph company carried under such 
a pass is not bound by a stipula¬ 
tion therein exempting the earner 
from liability where he does not 
know that his transportation is un¬ 
der a pass—Western Maryland Ry. 
Co. V. Shatzer, 120 A. 840. 842, 142 
Md. 274. 

2Gb U.S.—Virginia Beach Bus Line 
V. Campbell. CC.ANC, 73 F 2d 
97, certiorari denied 55 S.Ct 637, 
294 US. 727, 79 L.Ed, 1258. 

Ga.—Devero v. Atlantic Coast Line 
R. Co.. 181 S E. 421. 51 Ga.App. 
699—^Forster v Southern Ry Co.. 
146 S B. 516. 39 Ga.App. 216— 

Brooks V Bugg, 131 S.E 365, 34 
Ga.App 761—Wright v Central of 
Georgia Ry. Co., 89 S.E. 457, 18 Ga¬ 
App. 290 

Tenn.—^Louisville & N. Ry. Co. v. 

Hadley, 11 Tenn.App. 642. 

10 C J. p 720 note 19. 

Degrees of negligence generally see 
supra 6 630. 



§ 634 


CARRIERS 


13 C.J.S. 


some jurisdictions statutes prohibiting a carrier 
from exempting itself from liability for gross neg¬ 
ligence have been applied.^^ 

Citrriet^s and employees^ negligence distinguish¬ 
ed. On the theory that a principal may exempt 
himself from liability for the negligence of his 
agents or servants, it was held by some compara¬ 
tively early authorities that a carrier might exempt 
itself from liability to a gratuitous passenger for 
the negligence of its employees, as distinguished 
from its own;2® and, while this view was held to 
apply to any degree of negligence on the part of the 
employees,^® it was also held limited in its appli¬ 
cation so as to include only negligence not consti¬ 
tuting gross negligence.3<^ Under early New York 


cases, a carrier might enter into a contract with a 
gratuitous passenger for exemption from liabihty 
for any degree of negligence on the part of its 
employees^i other than its managing officers or di¬ 
rectors, the latter being regarded as identical with 
the corporation itself,®^ while as to its own acts it 
could contract against liabihty only for negligence 
not constituting willful or wanton misconduct or 
g^oss recklessness.^^ The distinction between the 
negligence of the carrier and that of its employees, 
as affects the carrier’s liability, is considered gen¬ 
erally in § 631 supra. 

Denying validity of exemption in toto. Some au¬ 
thorities, rejecting fine discriminations between de- 


“By tile great weight of author¬ 
ity ... a contract of exemp¬ 
tion from liability for negligence is 
upheld, at least so far as any ex¬ 
cept what IS called in the opinions 
wanton, or willful, or gross negli¬ 
gence is concerned, in the case of a 
passenger who is earned solely as 
a matter of favor, and without any 
compensation or advantage whatever 
to the carrier.*’—Walther v Southern 
Pac. Co.. 116 P 51, 159 Cal. 769. 773. 
37 Lt R.A.,N S . 235 and note. 

Wnifiil I'ntent to injure 

To authorize a recovery agamst a 
carrier by a passenger injured "while 
being transported over the compa¬ 
ny’s lines by virtue of a gratuitous 
pass, which exempted the company 
from liability for injuries caused by 
ordmary negligence ... it must 
appear that the conduct of the 
. . . [carrier] was such as to 
evince a willful intention to inflict 
such an injury, or else was so reck¬ 
less or so charged with indifference 
to the consequences ... as to 
justify the jury in finding a wanton¬ 
ness equivalent in spirit to actual in¬ 
tent.”—Devero v. Atlantic Coast Line 
R Co.. 181 SE 421, 422, 51 Ga.App. 
€99. To same effect Forster v- 
Southem Ry. Co., 146 S.B. 516. 517, 
39 GaApp. 216. 

Xdahle only as -mi-ndatary 

A carrier, carrying one gratuitous* 
ly, occupies, as to him, "the posi¬ 
tion of a mandatary, and not that 
of a common carrier so far as its 
liability for negligence is concerned,” 
and, therefore, is liable to him, 
imder their agreement that he shall 
nde at his own nsk, only where in-* 
jury to him is caused by its willful, 
reckless, wanton, or gross negli¬ 
gence.—^Marshall v Nashville R, 
etc. Co, 101 S.W 419, 421. 118 Tenn. 
254, 9 L.RA,N.S, 1246. 12 AnuCas. 
675. 

In Kentucky 

(1) It has been held, without de¬ 
termining the effect as to ordinary 


negligence of a stipulation in a free 
pass exempting the earner from lia¬ 
bility, that as to gross negligence 
such a stipulation is void under a 
constitutional provision in effect pro¬ 
hibiting a common earner from lim¬ 
iting its common-law liability.— 
Louisville & N R Co. v. Brown, 217 
S.W. 686, 186 Ky. 435. 

(2) However, without considering 
the matter of degrees of negligence, 
it has also been held that the con¬ 
stitutional provision above referred 
to renders invalid a stipulation m a 
free pass exempting the earner from 
liability for its negligence—Clark v. 
Southern Ry Co., 119 NE. 539, 69 
lnd.App. 697, construing and apply¬ 
ing Kentucky constitutional provi¬ 
sion 

I 27. In. Califoxnia a statute provid¬ 
ing that a common carrier cannot 
be exonerated, by any agreement 
made in anticipation thereof, from 
liability for gross negligence, fraud, 
or willful wrong of itself or its serv¬ 
ants. prevents a earner from con¬ 
tracting against liability for the 
character of negligence referred to 
in the statute, as against one who is 
carried without any compensation 
whatever.—Walther v. Southern Pac 
Co., 116 P. 51, 159 CaJ. 769. 37 LR 
A..N.S, 235. 

In. OUahoxua the same result as 
that stated in the preceding note, re 
California, has been reached under a 
statute containing the same language 
—Missouri, K. & T Ry, Co. v. Zuber, 
184 P 452, 76 OkL 146, 7 A-L-R- 840. 
appeal dismissed 41 S.Ct. 322, 255 U. 
S. 561, 65 LEd 786, error dismissed 
41 set. 449, 256 U.S. 681, 65 REd 
1169. 

2a. N.J.—Kinney v. New Jersey 

Cent. R Co., 32 N.J.Law 407, 90 

Am H. 675, affirmed 34 N. J.Law 

513, 3 Am.R 265. 

10 C.J p 718 note 99. 

"The present discussion does not 
. . . involve any consideration of 
the misconduct of the principal. 
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... The transaction is virtually 
this: the earner says to the pas¬ 
senger, 1 have employed careful and 
skillful men to manage my locomo¬ 
tive and cars; hut they are human, 
and they may fail in their duty, to 
your danger. The passenger says, 
in consideration of a free passage, I 
will run that risde The bargain is 
struck on these grounds, and 1 am 
clear that it would be a great re¬ 
finement to impeach it as being prej¬ 
udicial to public interests.”—Kinney 
V. New Jersey Cent R Co, 32 N J 
Liaw 407, 412, 90 Am I) 675, affirmed 
34 N.J.Law 513, 3 Am.R 265 

29. Conn.—Gnswold v. New Tork, 
etc., R Co., 4 A. 261, 53 Conn 371, 
55 Am R 115 

Degrees of negligence generally see 
supra § 630. 

30. Wis—AuTias V. Milwaukee, etc, 
R Co, 30 N.W. 282, 67 Wis. 46. 58 
Am.R 848 

31- N X —Perkins v New Xork Cen¬ 
tral R Co.. 24 NX. 196, 82 Am D 
281—Wells V. New Xork Cent R 
Co., 24 N.X 181, affirming 26 Barb. 
641. 

32. N.X—Perkins v. New Xork Cent. 
R Co. 24 N.X. 196, 213, 82 AmD. 
281. 

"A distinction is no doubt to be 
made, between the directors or man¬ 
aging officers of a corporation and 
its subordinate agents. As the for¬ 
mer exercise all the powers of the 
corporation and are its only direct 
medium of communication with out¬ 
side parties, they must, in respect to 
all its external relations, be consid¬ 
ered as identical with the corpora¬ 
tion itself No contract, therefore, 
can exempt a railroad company from 
liabihty for the vsnllful or wanton 
misconduct or gross recklessness of 
Its directors; but the rule extends 
to no other officer or agent of the 
company ”—Perkins v. New Xork 
Cent R Co., supra. 

33L N.X.—Perkins v. New Xork 
Cent. R Co., supra. 
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grees of negligence^^ and between the negligence of 
the carrier itself and that of its employees,35 hold 
all such stipulations exempting the carrier from lia¬ 
bility to a gratuitous passenger for negligence to be 
contrary to public policy and void;^® and in some 
jurisdictions this rule has been held to be, in ef¬ 
fect, prescribed by constitution or statute.3< 

Illegal pass. Where a free pass is illegal under 
the provisions of an applicable state law or consti¬ 
tutional provision, a stipulation therein exempting 
the carrier from liability for injuries caused bj' its 
negligence is a nullity.38 

§ 635- • Drovers’ Passes or Contracts 

By the weight of authority, a carrier cannot by stipu¬ 
lation exempt itself from liability for negligence to one 
accompanying live stock on a drover's pass; and, even 


under the contrary rule, a drover without knowledge of 
such a stipulation entered into by his employer is not 
bound thereby. Particular stipulations in the pass or the 
contract of shipment have been held not to constitute 
provisions against the carrier's liability. 

By the great weight of authority, where a care¬ 
taker of a shipment of livestock is carried under a 
drover’s pass given to him by the carrier so that he 
may accompany the livestock to its destination, a 
stipulation in the pass or contract of shipment pur¬ 
porting to exempt the carrier from liability for its 
negligence to the drover is void as against public 
policy, since such drover is regarded as a passenger 
for hire, the pass and the contract being construed 
as a single contract, the consideration for which is 
the payment made for the transportation of the 
stock or the service rendered in caring for it;^® 
and this rule has been held not to conflict with 


34k. U.S-—^The New World v. Kizisr. 

Cal., 16 How. 469. 14 LuEd. 1019. 

3Sh NH.—WessTfian v. Boston & M. 

R. R. 152 A- 476. 84 N.H. 475. 

10 G.X p 721 note 23. 

36. Ho.—McGrath v. Payne;, 245 S. 

W. 1061. 

N.H.—Wessman v. Boston & M. R. 

R, 152 A. 476, 84 NH. 475. 

Tex.—Galveston. H. & S. A. Ry. Co. 

V. Mullen. Civ.App-, 198 S.W. 409, 

error refused. 

10 CJ. p 721 note 24. 

Seasons for rule 

(1) *Tt is against the policy of the 
law to permit anyone, be he com¬ 
mon earner or not, to relieve him-j 
self by contract from the perform¬ 
ance of his common-law duty to use 
ordinary care to avoid injuryingr those 
with whom he knew or should have 
known his business would hrmg him 
in contact”—Wessman v. Boston & 
M. R. R., 152 A. 476. 478. 84 N.H. 
475. 

(2) “The passeng-er cannot relin¬ 
quish the rights which the law gives 
him in consideration of gratuitous 
passage. It is not a question of 
benevolence and hospitality on the 
part of the earner in giving, nor the 
violation oi moral obligation on the 
part of the passenger in receiving 
without being bound by the terms of 
the agreement upon which the gra¬ 
tuity was offered and accepted The 
question is one of public duty which 
the State as parens patriae, having 
due regard for the lives and limbs of 
all her subjects, will not permit to 
be relegated to the domain of pri¬ 
vate contract. The interest which 
the commonwealth has in the com¬ 
fort and safety of her citizens to 
see that they are protected from in¬ 
juries resulting through the negli¬ 
gence of the public earner or his 
servants is the same, whether such 
citizen be a gratuitous passenger or I 


a passenger for hire.”—St. Liouis. 
etc., R. Co. V. Pitcock. lOl S.W. 725, 
82 Ark. 441. 446, 118 Am.SR. 84, 12 
AnnCas. 582. 

Saty to exercise care not waived 

A stipulation in a pass that the 
passenger assumes “all nsk of per¬ 
sonal injury . . . from whatever 

causes arising, and ... [re¬ 
leases] the railroad from liability 
therefor.” does not “purport to re¬ 
lieve the . . . [camerj from its 

duty to exercise ordinary care with 
reference., to the ... [passen¬ 
ger],” but merely grants to it “a re¬ 
lease from liability in case this du¬ 
ty . [is] violated.”—Wessman 

V. Boston & M. R. R.. 152 A. 476, 478, 
84-NH 475. 

caxxier from statutory du- 
ty 

A contract between a railroad com¬ 
pany and a news agent engaged in 
business on defendant’s train, ex¬ 
empting the company from liability 
to him for negligence, is against 
public policy, and is void as respects 
negligence consisting of a violation 
of a statute requirmg trains to be 
stopped before arriving at the cross¬ 
ing of an intersecting railroad, even 
though the company may not bear 
to the news agent the relation of 
common carrier.—Starr v. Great 
Northern R. Co., 69 N.W. 632, 67 
Minn. 18. 

37. Xml AtIfmii-is, under a statute 
makmg railroads responsible ^rfor 
damages to persons caused by the 
runmng of trains, a stipulation in a 
free pass that the passenger accept¬ 
ing it assumes the risk of accidents 
is void as contrary to public policy. 
—St. Louis, etc, R. Co. v. Pitcock, 
101 S.W. 725. 82 Ark. 441, 118 Am, 
S.R. 84, 12 Ann .Cas. 582. 

la MebzauEdcs, under a statute mak¬ 
ing every railroad company liable for 
all inflicted on the person 
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of a passenger except in certain in¬ 
stances relating to the contributory 
negligence of the passenger, a stipu¬ 
lation in a free pass exempting the 
earner from liability is void; and 
this rule is not changed by a stat¬ 
ute providing that no notice shall 
limit the liability of a carrier unless 
brought to the knowledge of the op¬ 
posite party and assented to by him, 
since such statute has been con¬ 
strued to relate to matters other than 
the carrier’s liability to passengers 
and therefore not impliedly to give 
the carrier a right to limit its liabili¬ 
ty to the latter.—Chicago, etc. R. Co, 
V- Hambel, 89 N.W. 643, 2 Neb., 
UnofL, 607—Chicago, etc., R. Co. v. 
Collier, 95 N.W, 472, 1 Neb..Unoffi:. 
278. 

Xu Vizginla under a statute pro¬ 
viding that no agreement by a com¬ 
mon earner for exemption from lia¬ 
bility for injury caused by its own 
negligence or misconduct shall be 
valid, an agreement with a passenger 
traveling on a free pass, relieving 
the carrier from the consequences of 
its negligence or that of its servants, 
is invalid.—Norfolk, etc., R. Co v. 
Tanner, 41 SE. 721, 100 Va. 379. 

38L Mont.—^John v. Northern Pac R. 
Co., Ill P. 632. 42 Mont. 18, 32 L.R- 
A,N.S., 85 

N.C —McNeill V. Durham, etc., R- 
Co. 47 S.E. 765. 135 N.C. 682. 67 
LRA. 227, allowing rehearing 44 
S.E. 34. 132 NC 510. 95 Am.S.R. 
641, 67 L R.A 227. 

39. XT S,—Norfolk Southern R, Co. 
V. Chatmau. N.C.. 37 S.Ct. 499. 244 
TJ-S. 276, 61 L-Ed. 1131. LR.A. 
1917P‘ll28, affirming 222 F. 802, 
138 C.C A. 350—Gooch v. Oregon 
Short Line R. Co., C.C Aldaho, 264 
P. 664, certiorari granted 41 S.Ct- 
8, 254 ns. 623, 65 L.Ed. 444. and 
affirmed 42 S.Ct 192, 258 XJ.S. 22, 
66 L.Ed. 443—^Tripp v, Michigan 
Cent. R. Co., Mich., 238 F. 449, 151 
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amendments to the Interstate Commerce Act,"*® or 
with particular provisions of that act.^^ Under 
this rule a carrier can neither exempt itself from 
liabiht 3 ' for all but gross negligence^^ ^or impose 
on the drover the risk of transportation not inci¬ 
dental to his taking care of his stock.'*^ 

On the other hand, some authorities regard a 
caretaker of livestock accompanjring it on a drover’s 


pass as a gratuitous passenger and, therefore, bound 
by a stipulation in the pass or contract of ship¬ 
ment releasing the carrier from liability to him for 
its negligence and in at least one jurisdiction 
statutes have been construed expressly to authorize 
such a provision against liability to the drover ex¬ 
cept in cases of gross negligence, willful wrong, or 
fraud.^® Within this view, however, such a hmi- 


CCA 385, certiorari denied Mich¬ 
igan Cent. R. Co v. Tnpp. 37 S 
Ot. 475, 243 U.S 648, 61 L..Ed. 945 
•—Fitchburg R Co. v. ITichols, 
Twr5i«?<?, 85 P. 945, 29 C C-A. 500. 

111.—^nimois Cent. R. Go. v- Beebe, 
50 N.E. 1019, 174 Ill. 13, 66 Am S. 
R. 253, 43 Li.RA. 210, affirming 69 
111.APP 363—Crane v Railway Ex¬ 
press Agency, 12 N.E 2d 672, 293 
IllApp. 328. 

Iowa—Adams v- Chicago, R. I. & P- 
Ry. Co. 161 N.W. 295, 179 Iowa I 
1334. I 

Ky.—Liouisville & N. R Co. v. Bell, 
38 S W. 3. 100 Ky. 203. 

Neb.—Missouri Pac. R Co. v. Tiet- 
ken, 68 N.W. 336, 49 Neb. 130, 59 
Am S.R. 526. | 

10 C J. p 724 note 49. ! 

Bictum Miller v. Maine Cent. R. 
Co, 133 A. 907, 123 Me. 338, 47 A. 
Ii.R. 720. 

"The agreement for ... [the 
shipper's or caretaker's] carriage is 
a part of the agreement for the 
transportation of live stock. It is 
virtually all one contract. While the 
compensation i>aid is professedly for 
the transportation of the stock, it 
involves the condition that the ship¬ 
per or a caretaker is to he allowed 
to ride along for the purpose of 
caring for it. And the consideration 
for the carnage of the shipper, or 
caretaker, is included in the charge 
made for transporting the stock. 
The transportation is not a matter 
of charity or gratuity, but one for a 
valuable consideration ”—^Buckley v. 
Bengor, etc. R. Co, 93 A. 65, 113 
Me. 164, 169,, Ix.RA.1916A 617. 
Status of persons riding on drover's 
passes as passengers generally 
see supra § 551. 

QnoUiig Corpus Juris in Western 
Maryland Ry. Co. v. Shatzer, 120 A. 
840, 844, 142 Md. 274. 
l^eading' case 

IJ.S.—New York Cent. R. Co. v. 
Lockwood, N.T., 17 Walk 357, 21 L. 
Ed. 627. 

"Settled role of policy” 

TJ.S.—Norfolk Southern R. Co. v. 
Chatman, NC. 37 S.Ct. 499. 500. 
244 TT.S. 276. 61 L Ed. 1131, LR.A. 
1917P 1128. affirming 222 P. 802, 
138 C.CA. 350. 

T.imitatlou of lialnlity to 
amount is void under the rule stat¬ 
ed in the text.—G-erm v. Chicago, M. 


& St. P. Ry. Co., 158 N.W. 630. 133 
Minn. 395. 

Effect of dedaring drover carrier’s 
employee 

Where a contract is made by the 
shipper of stock with the carrier, 
providing for a hand to accompany 
the stock and containing a stipula¬ 
tion that the hand so employed shall 
be the employee of the carrier, as- 
summg all the risks of an employee, 
the recital in the contract does not 
; alter the real relations of the parties 
involved, and as a earner's liability 
cannot he limited by contract so as 
to excuse the negligence of the ear¬ 
ner or its servants, so “it cannot be 
done on false or counterfeited rela¬ 
tions.”—Missouri Pac. R Co. v. Ivy, 

9 S.W. 346. 71 Tex. 409, 413, 10 Am 
S.R. 758, 1 L.RA. 500. 

40l TT.S —Gooch v. Oregon Short 
Line R. Co., C C.A.Idaho. 264 F. 664, 
certiorari granted 41 S Ct. 8, 254 
11.3. €23, 65 LuEd. 444, and affirmed 
42 set. 192, 258 U.S. 22, 66 L.Ed, 
443. 

10 C.J p 724 note 50. 

Carmack Act 

With reference to a caretaker ac¬ 
companying a shipment of cattle it 
has been held as follows: “Un- 
I der the Carmack Act those en- 
I gaged in interstate commerce • . . 

I may make certain rules limiting lia¬ 
bility, hut not such as to relieve 
them from the consequences of their 
negligence They may limit the 
amount of damage that may be re¬ 
covered for loss or negligent injury 
to freight; they may limit the tune 
in which actions may be brought un¬ 
der contracts, but the authorities do 
not hold that they can contract 
against any liability for negligence. 
They cannot contract agamst liabili¬ 
ty for the consequences that follow 
a violation of their common-law du¬ 
ty in transportmg passengers.”— 
AdsLTnci V- Chicago, R. I & P. Ry. Co., 
161 N.W. 295, 301, 179 Iowa 1334. 

4L ProbiTii-^ng free passes 

A provision in substance prohibit¬ 
ing earners from issmng free passes 
or transportation except, among oth¬ 
ers, to necessary caretakers of live¬ 
stock prohibits the earner from is¬ 
suing free transportation to a drover, 
since the phrase “free pass or free 
transportation,” as used in the act' 
with reference to caretakers, has the{ 
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distinct legal meaning of transporta¬ 
tion for hire; and as a consequence 
the statute does not change the rule 
stated in the text. 

U S —Norfolk Southern R. Co v 
Chatman, N.c. 37 S.Ct. 499, 244 U. 
S 276, 61 LEd. 1131, LRA.1917P 
1128, affirming 222 F. 802. 138 CC 
A. 350 

Me—^Miller v. Maine Cent. R. Co, 
133 A. 907, 125 Me. 338, 47 A.L.R 
720 

Prohibiting compensation, other than 
s<^ednled rates 

Under a provision in substance re¬ 
quiring the earner to file schedules 
of rates and prohibiting it from re¬ 
ceiving a different compensation, one 
riding on a drover's pass may recov¬ 
er for injuries caused by the ear¬ 
ner's neghgence, although he was 
required to sign a release in accord¬ 
ance with the schedule filed by the 
earner with the interstate commerce 
commission—Willcox v. Erie R. Co., 
147 N.T.S. 360, 162 App Biv. 94. 

48. HI—^Illinois Cent. R. Co. v. An¬ 
derson, 56 N E. 331, 184 HL 294, af¬ 
firming 81 IlLApp. 137—^Illinois 
Cent. R. Co. v. Beebe, 50 NE. 1019, 
174 IlL 13, 66 Ain.SR 253, 43 L. 
RA. 210, affirming 69 IlLApp. 363 
10 C J. p 724 note 51. 

43. U.S—^Fitchburg R. Co. v. Nich¬ 
ols. Mass., 85 F. 945. 29 C.C.A 500 

Mo.—^Bolton V. Missouri Pac. R Co., 
72 S.W. 530. 172 Mo. 92. 

Neb.—Missoiin Pac R. Co. v. Tiet- 
ken, 68 N.W. 336, 49 Neb. 130, 59 
Am S R. 526. 

10 C.J. p 725 note 52. 

44. N.Y.—Willcox V. Erie R Co., 147 
N.Y.S. 360, 162 App.I>iv. 94. 

10 C J. p 724 note 47. 

Limitation of liability as to gratm- 
tous passengers generally see su¬ 
pra § 634. 

Drover comi»^ed to pay fare 

Such a stipulation in the contract 
of shipment is of no effect where the 
drover is refused transportation un¬ 
der the contract and compelled to 
purchase a general ticket, even 
though he is injured while m the 
car with the livestock.—Jepsen v. 
Gallatin Valley Ry. Co., 195 P. 650, 
59 Mont. 125. 

45- SD.—Keaimes v. Chicago, M. & 
St. P Ry Co., 171 N.W. 86, 41 S. 
D. 409. 

10 C.J. p 724 note 48. 
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tation of liability, agreed to between the shipper of 
the livestock and the carrier, is not binding on one 
who accompanies the livestock as the shipper’s em¬ 
ployee unless he has knowledge thereof,^® 

A stipulation limiting the carrier s liability for 
negligence as to a drover does not limit the recov¬ 
ery of his admmistratrix for damages sustained by 
his widow and children through his death, for 
which a right of action is given by statute.^^ 

A stipulation that the carrier shall not be requir¬ 
ed to start or stop its trains or caboose at the depot 
or platform or to furnish lights for the drover s ac¬ 
commodation or safety has been held not a contract 
against the carrier’s negligence,^^ and not to ab¬ 
solve the carrier from liability for its negligence in 
selecting an unsafe or remote place of ingress to, 
or egress from, the train and a stipulation re¬ 
quiring the drover to nde in the caboose while the 
train is in motion and to assume the risk of injury 
when not observing such requirement has been held 
not a limitation of the carrier’s liability but a r^- 
ulation for the conduct of its business,the vio¬ 


lation of which is discussed generally in § 779 in¬ 
fra. Likewise, the purpose of a provision requir¬ 
ing the drover to give notice to the carrier within 
a specified time as to any claim asserted by him 
has been said to be not to escape liability, but to 
facilitate investigation such requirement is con¬ 
sidered in § 758 infra, as are stipulations limiting 
the time within which action may be commenced. 

§ 636. Express Messengers 

Except as statutes or constitutions provide otherwise, 
an express company's contract with a c:arrier exempting 
the latter from liability to the former's employees, and 
a second contract between an express company and a 
messenger whereby the latter assents to the foregoing 
contract or assumes all risk of injury from the carrier's 
negligence, are valid; but authorities differ as to wheth¬ 
er the first contract binds the messenger without his 
knowledge and assent. 

Except w'here the effect of constitutional or stat¬ 
utory provisions is otherwise,^- a contract between 
an express company and a railroad company, by 
which the former assumes all risk of injury to its 
employees and agrees to hold the latter harmless 


ProvlsioiL operative duxiiiir luilon^i-nc' 
The drover is, while unloading^ the 
stock under such contract, within the 
exemption clause, although the car 
has arrived at its destination and 
he has left the car for a short time, 
prior to the injury, to obtain as¬ 
sistance m nnloadm^—Meuer v. Chi¬ 
cago, etc., R. Co., 59 N.W. 945, 5 S 
D 568. 49 Ain.S.B. 898, 25 LuRA. 81. 

46- N Y.—Coppock V Long Island 
R Co., 34 N.Y.S. 1039. 89 Hun 186 
—^Porter v. New York, etc., R. Co, 
13 NY.S 491, 59 Hun 177, affirmed 
29 N.E. 1029, 129 N.Y. 624. 
Employer's contract with earner as 
binding employee generally see su¬ 
pra § 633. 

Contract igy- minor drover's 

father 

“The stipulation in the contract 
that the person who receives free 
transportation under it agrees to as¬ 
sume all nsk of personal injury from 
any cause whatever ... is en¬ 
titled to no consideration, because 
the . . . Cdroverj was a minor, 

and because this stipulation was not 
his contract, but the agreement of 
his [employer].”—Chicago, R. I & P. 
R. Co. V Lee, Kan, 92 P. 318, 321, 34 
aCA. 365. 

417- Kan.—Chicago, etc, R Co. v. 
Martin, 53 P. 461, 59 Kan 437, af¬ 
firmed 20 set. 854, 178 U.S 245, 
44 LuEd. 1055. 

48- Tex.—^Roberts v. Ft. Worth & D 
C. Ry Co., Civ.App., 229 S W. 954 

40- Mo —Edmondson v. Missouri 
Pac. R. Co., App., 8 S.W.2d 103. 


Tex.—Roberts v. Ft. Worth & D. C. 

Ry. Co., Civ App, 229 S.W. 954. 
50u TT.S —^Hulet v. Payne, C C A.N. 
D, 282 F. 401. 

l&elease as to drover's negligence 
“Such contracts do not stipulate 
against liability for the carrier’s own 
negligence, but against liability for 
the passenger’s reckless conduct.”— 
Hulet V. Payne, C.CA.N.I>., 282 F. 
401, 404. 

5L Mo —Edmondson v. Missouri 
Pac. R. Co.. App., 264 SW. 470. 

52. OkL—Missouri, etc., R. Co. v. 

West, 134 P. 655. 38 Okl. 581. 

10 C.J. p 725 note 60. 

In Tr^np-^ under statutory provi¬ 
sions in substance making railroad 
companies liable for all damage to 
persons caused by their negligence, 
and for injuries to the employees 
through their negligence or that of 
other employees, which, as construed 
by the supreme court of the state, 
render void any contract limiting 
such liability, a contract between an 
express company and a railroad com¬ 
pany that the former shall indemnify 
and save the latter harmless against 
any liability on account of the in¬ 
jury or death of any employee of the 
express company, and a second con¬ 
tract between the express company 
and an employee by which the em¬ 
ployee assumes all risks of injuries 
while Tiding on the cars of any rail¬ 
road, and expressly ratifies the con¬ 
tract between the express company 
and the railroad company, and agrees 
to save the express company harm¬ 
less from any liability thereon, are 
not available as a defense to an ac¬ 
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tion against the railroad company 
by the employee’s widow to recover 
damages for his death occurring in 
through the alleged negli¬ 
gence of the railroad company—Weir 
v. Rountree, Mo.. 173 F 776, 97 C. 
C.A. 500, 19 Ann Cas. 1024, appeal 
dismissed 30 S.Ct. 4X8. 216 U.S. 607, 
54 L.Ed. 635. 

Xn Kentucky, under a constitution¬ 
al provision prohibiting camers from 
contracting away their common-law 
liability, a Virginia contract, where¬ 
by an express messenger at the time 
of his employment released all daima 
against the express company or 
against the earner for injuries he 
might receive, whether through neg¬ 
ligence or otherwise, was void, so 
as not to affect his right to recover 
for injuries received in Kentucky.— 
Davis V. Chesapeake, etc., R. Co., 92 
S.W. 339. 122 Ky. 528, 29 Ky.L. 53. 
121 Am.SR. 481, 5 L.R.A.,N.S, 458, 
12 Ann.Cas. 723. 

In TSTeew Jersey an employment con¬ 
tract m which an express company 
employee assumed the ri^s of ac¬ 
cidents resulting from the negligence 
of any person operating a railroad 
or vehicle and agreed, in the event 
that he should recover from any 
carrier, to repay to the express com¬ 
pany any sum which the latter would 
be compelled to pay to such earner 
by reason of its contract of in¬ 
demnity with such carrier, is void 
under a statute providing, in sub¬ 
stance, that “no . . . release of 
damages made before the happening 
of any accident . . . shall be 

valid.”—Delaware. L. & W. R. Co. v. 
Smyth, 115 A. 65, 66; 93 N.J.Eq.. 80. 
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from all loss arising^ therefrom, and a contract be¬ 
tween the express company and a messenger, 
Tvhereby the latter assents to the foregoing contract 
or assumes all risk of injury from the negligence 
of the railroad company, are valid, and preclude the 
messenger from recovering for injuries caused by 
the negligence of the employees of the railroad 
company but the railroad company is not enti¬ 
tled to the benefit of a contract, of which it had no 
knowledge, between an express company and its 
messenger, by which the latter assumes all risk of 
injury while in the discharge of his duties.54 

To exempt a carrier from liability or to limit its 
liability for injury to an express messenger, the 
contract for release must expressly and plainly so 
provide ;55 and, while it has been said that ordinary 
rules of construction apply to such a contract,®® 
it has also been held that such a contract should be 
strictly construed, and that a waiver by the em- 


plo^'ee of his rights should not be extended by im¬ 
plication or surmise.®^ 

Knowledge and assent. It has been held that in 
order that such a contract between the railroad 
company and the express company may be binding 
on the messenger it must be made with his knowl¬ 
edge and assent;®® but other authorities hold that 
a messenger is bound to know that his rights rest 
on the private contract between the two companies 
and that he is bound thereby, and, therefore, is 
chargeable with knowledge of limitations therein of 
the carrier’s liability for injuries.®^ 

A pass issued to an express messenger for a con¬ 
sideration moving from the express company is not 
a gp-atuity, and the railroad company is not exempt¬ 
ed from liability to him by a provision in the pass 
to the effect that the person using it assumes all 
risks of accident and injury;®® but a pass given an 


53- TT S.—Wells Fargo & Co. v. Tay- ! 

lor. Miss., 41 S.Ct. 93. 254 TT.S. 175 

65 LFd 205. 

10 C.J. p 725 note 55. 

Fxpress messengers as passengers j 

see supra S 548. 

Seasons for mle | 

(1) Where tlie contract with the j 
carrier was in consideration of the 
express messenger’s being allowed to 
tide in the latter's baggage car, it 
was held: ’*It was not a contract for 
carriage over the road, but for the use 
of a particular car. The consideration 
of the plamtifl*s texpress messen¬ 
ger's] agreement was not the perform¬ 
ance of anything by the . . . [car¬ 
rier] which It was under any obliga¬ 
tion to do, or which the plaintiff had 
any right to have done. It was a 
privilege granted to the plaintiff. 
The plamtiff was not compelled to 
enter mto the contract in order to 
obtain the rights of a passenger. 
Having these rights, he sought 
something more. The contract by 
which he obtained what he sought 
did not impair his rights as a pas¬ 
senger, and he was under no com¬ 
pulsion to enter into it.”—Bates v* 
Old Colony R. Co.. 17 N.E. 633. 639, 
147 Mass. 255. 

(2) A railroad company which un- 
dertahes. as a matter of accommo¬ 
dation or by special engagement, to 
carry an express messenger whom 
it is not bound to carry becomes a 
private earner and may protect it¬ 
self by contract from the result of 
its negligence.—^Louisville, etc.. R. 
Co. V. Keefer, 44 NEL 796, 146 Ind. 
21, 58 AmS.R. 348. 38 LRA 93 

(3) *A railroad is not a common 
carrier of common carriers 

It is not required by usage, nor by 
common law, to transport the traf¬ 


fic of independent express companies 
over its lines m the manner in which 
the trafiic is usually carried. . . . 

And, being under no duty, it may 
make special contracts limiting its 
liability. It contracts then as a pri¬ 
vate carrier. It may contract for 
nonliability to a messenger who is 
being carried for the purpose of 
handling and canng for the express 
company’s goods, which are being 
carried under the terms of a special 
contract, and which it was not other* 
wise bound to carry at alL”—Buck- 
ley V. Bangor & A. R. Co. 93 A. 65, 
69. 113 Me. 164. 

54;. Ind.—Louisville, etc, R. Co. v. 

Keefer, 44 N.B. 796. 146 Ind. 21. 

58 Am.S.R 348. 38 LRA 93. 

55u Mich.—Cottrell v. Michigan 

United Tract. Co., 150 N.W. 857, 

184 Mich. 221. 

10 G.J. p 726 note 61 [a]. 

ProznotioiL ^emption. 

Where an express company’s em¬ 
ployee, while holding the office of 
driver at eighty-five dollars per 
I month, but at the time acting as 
tram guard for an extra compensa¬ 
tion, was injured by the negligence 
of a railroad company transporting 
him, it IS no defense, in an action by 
him against the railroad company, 
that by his original contract of em¬ 
ployment with the express company 
as a helper at fifteen dollars per 
month he agreed to indemnify that 
company from liability for such in¬ 
jury or negligence, and by a con¬ 
tract between the two companies the 
express company indemnified the 
railroad company against loss for 
any such injury to any employee of 
the express company, as, when such 
employee was advanced to the new 
position of driver, the old contract 
was terminated.—Baltimore, etc., R. 
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Co. V. Duke, 38 App.D.C 164, Ann 
Cas.l913C 832. 

5GL U S.—Long v. Lehigh Valley R 
Co., N.T., 130 F. 870, 65 CCA. 354. 

Release "from any or all dai-mR” 

An employment contract by which 
an express messenger, assumes all 
risk of personal injury while riding 
on any transportation Ime, and 
agrees to release any transportation 
company with which his employer 
may contract “from any or all 
claims” which may be made on ac¬ 
count of any such injury, must be 
construed to apply to an injury re¬ 
sulting from negligence of a railroad 
company m whose car he is riding 
in the course of his employment, 
even though the contract does not in 
express teims mclude injuries due to 
negligence, since, he not being a pas¬ 
senger while so ndmg, no claim 
could be made against the company 
except on the grround of negligence. 
— ^Long V. Lehigh Valley R Co, N Y, 
130 F. 870. 65 C.CA. 354. 

57- D C —Baltimore, etc., R. Co. v. 
Duke. 38 App.D C 164, Ann.Cas. 
1913C 832. 

58- U S —Chamberlain v. Pierson, S. 
C. 87 F. 420, 31 C.C.A. 157. 

10 C.J. p 726 note 61. 

5®- Ill —Blank v. Illinois Cent. R 
Co, 80 Ill.App. 475. affirmed 55 N. 
B 332, 182 Ill. 332. 

Ind.—^Pittsburgh, etc., R. Co v. Ma¬ 
honey, 46 K B 917, 47 ' N E. 464. 
148 Ind. 196. 62 Am SR. 503, 40 L. 
RA 701. 

Tenn—^McKay v Louisville, etc.. R. 

Co, 182 SW. 874, 133 Tenn. 590 
10 C.J. p 726 note 62 

GO- D.C.—^Baltimore, etc., R Co v- 
Duke, 38 App.D C. 164, AnmCas- 
1913C 832. 
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express messenger for the use of his family is a 
“free pass ” within the Hepburn Act, so that a 
clause thereof, whereby the passenger assumes all 
risks, is bmdmg on the person using iL®l 

§ 637. ■ Mail Agents 

A stipulation relieving a railroad company from lia¬ 
bility for injury to mail agents transported on trains is 
invalid. 

As to mail agents transported on trains, it has 
been held that a stipulation relieving the railroad 
company from liability for injuiy to them is not 
valid-®2 

§ 638. Transportation over Connecting Urines 

A valid limitation of liability in a contract for trans¬ 
portation over connecting lines inures to the benefit of 


the connecting carriers. An initial carrier may provide in 
a ticket against responsibility beyond its own line, and 
such a provision may bind even a passenger failing to 
read It. 

A contract for transportation over connecting 
lines, in which there is a valid limitation of liabili¬ 
ty. inures to the benefit of the carriers transporting 
the passenger under the contract.®^ 

Liability limited to initial carriers lines. A pro¬ 
vision in a ticket issued by an initial carrier for 
transportation over connectng lines, to the effect 
that the initial carrier “acts only as agent” with 
respect to passage over such lines and '‘is not re¬ 
sponsible beyond its own line,” is valid ,®^ and such 
a provision binds the passenger, even though he 
fails to read it,®® although in the case of a full-fare 
ticket it has been held that a passenger is not bound 


Pass issued for consideration srener- 
ally see supra § 632. 

Gratuitous passengers generally see 
supra § 634. 

Gl. K-J.—^Morris v. West Jersey, 
etc., R. Co., 94 A. 593, 87 N J.Law 
579. 

G2. Miss.—Illinois Cent. R. Co. v. 

Crudup, 63 Miss. 291. 

N.T—Seybolt v. New York, etc., R. 

Co, 95 N.Y. 562, 47 AnuR. 75. 
Postal clerks as passengers general¬ 
ly see supra § 548. 

Beason. for rule 

Since federal statutes impose on 
every railroad company carrying the 
mail the duty of carrying the agent, 
the liabilities arising from this duty 
cannot be limited by contract.—^Sey- 
bolt V. New York, etc., R. Co., 95 N. 
T. 562. 47 Am R. 75. 

G3. N.T.—Wilder v. Pennsylvania R 
Co-. 156 N.E- 88. 89, 245 N.Y. 36. 52 
A.L. R. 188. affirming 217 N.T.S. 56. 

217 App.Div. 661, and answering 
certified questions 217 N.Y.S. 937, 

218 App.Div. 714. 

10 C.J. p 726 note 66. 

'‘The contract was a single con¬ 
tract to travel all the way, and af¬ 
forded protection to all the Imes 
contributing to that end ”—Wilder v. 
Pennsylvania R. Co., supra. 

IssDliig carrier as agent of others 

In making contract givmg passen¬ 
ger free transportation, in consider¬ 
ation of which passenger assumed all 
risks of personal injury, railway 
company which issued pass was held 
agent of all other companies recog- 
TiiTing pass as to entire contract, in¬ 
cluding provision as to assumption 
of risk.—Wilder v. Pennsylvania R. 
Co.. 156 N.E. ‘88. 245 N.Y. 36. 52 A.L. 
R. 188. affirming 217 N.T.S. 56, 217 
App.I>iv 661. and answering certified 
questions 217 N.Y.S. 937, 218 App. 
Div. 714. 


Bole applied to te'^ni'itAi company 

A provision in a pass whereby the 
passenger assumed “all risks of 
. . - injuries' and released “the 

company from liability therefor*' re¬ 
lieved the terminal company owning 
and operating the station used by the 
earner from liability to the passen¬ 
ger for injuries sustained in falling 
on the slippery floor of the station.— 
Wilder V. Pennsylvania R. Co., 156 
NB. 88. 245 N.Y. 36, 52 A.L.R 188. 
affirming 217 N.Y.S. 56, 217 AppDiv. 
661, and answering certified ques¬ 
tions 217 NY.S 937. 218 App.Div. 
714 

G4. XT S.—^Louisville & N. R. Co. v 
Chatters, La, 49 SCt. 329, 279 IT. 
S. 320. 73 L-Ed. 711, reversing, C. 
C A., 26 F 2d 403, which affirmed, 
D.C, Chatters v. Ijouisville & N 
R Co., 17 F.2d 305, and certiorari 
granted 49 SCt. 26, 278 TJ.S. 590, 
73 LuBd. 523. 

lV?n« 0 ]L for role 

Since the initial carrier is under 
no duty “as a common carrier . - . 

to transport or assume any responsi¬ 
bility for the transportation of 
. . . ta passenger] beyond its own 

line ... [it] might, by stipula¬ 
tion on the through ticket, provide 
that it should not be so responsible.” 
—Louisville & N. R. Co. v Chatters, 
La, 49 S.Ct. 329. 332, 279 TJ.S. 320. 
73 LBd. 711, reversing, C.C.A, 26 F. 
2d 403, which affirmed. D.C., Chatters 
V. Louisville & N. R. Co., 17 F.2d 
305, and certiorari granted 49 S.Ct. 
26. 278 U.S. 590, 73 L.Ed. 523 

'■^tv^epot transportatimL 

(1) Where a carrier sold a through 
ticket contaming a coupon for trans¬ 
fer from its depot to that of a con¬ 
necting earner, but such coupon did 
not name the bus line to make the 
transfer, the initial earner was re¬ 
sponsible for injury to the passenger 
resulting from the negligence of the 
bus line actually making the trans¬ 
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fer, in spite of a provision in the 
ticket that the carrier in selling it 
“for passage over other lines” acted 
“only as agent,” and was “not re¬ 
sponsible beyond its own lines,” 
since, under the rule that an agent 
makes himself liable if be contracts 
in his own name without disclosing 
his principal's name, such bus line 
was not an “other line” within the 
meaning of the provisions of the 
ticket—^Boyles v. McClure, Tex,Com. 
App., 243 SW. 1080. 1081, modifying 
McAdoo V- McClure, Civ-App, 232 S. 
W. 348 

(2) A provision m a railroad tick¬ 
et consisting of a coupon for trans¬ 
portation over the lines of the orig¬ 
inal carrier and another for trans¬ 
portation over those of the connect¬ 
ing carrier, that the carrier in sell¬ 
ing the same “for passage over other 
lines . . . acts only as agent and 

is not responsible beyond its own 
Ime” does not apply to interstation 
I transportation for which a separate 
I ticket is issued by the initial car¬ 
rier, even though such transporta¬ 
tion is beyond the lines of the ini¬ 
tial earner.—^Harmon v. Barber, 
Ohio, 247 P. 1. 159 C.C.A, 219. cer¬ 
tiorari denied 38 SCt. 335, 246 ITS. 
666, 62 L-Ed. 929. 

G5- U S.—^Missouri Pac. R. Co v. 

Prude, 44 S.Ct. 450, 265 US 99, 

68 L Ed. 919, reversing 247 S.W. 

785, 156 Ark. 583. 

Acceptance and use of ticket as as¬ 
sent 

Acceptance and use of a ticket con- 
tninmg a provision limiting the caiv 
ner's liability for safe carnage to 
its own lines suffices to establish a 
valid pnma facie agreement, and the 
mere failure of the passenger to read 
its provisions cannot overcome the 
presumption of assent.—^Missouri 
Pacs. R. Co. V. Prude, 44 SCt. 450, 
265 U.S. 99, 68 L.Ed. 919. reversing 
247 S.W. 785, 156 Ark. 583. 
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by such a provision in his ticket unless it is called 
to his attention and assented to himbut even 
where the initial carrier has contracted for exemp¬ 
tion from liability for the negligence of a connect¬ 
ing carrier, it is liable for injuries caused by its 
negligence in furnishing a defective car to run over 
connecting lines, whether the injuries occur on its 
own line or on the line of a connecting carrier.®^ 

§ 639. What Law Governs 

Generally, unless the parties, intended otherwise, the 
validity and interpretation of a contract limiting a car¬ 
rier’s liability, including one for interstate transportation, 
depend on the law of the place where it is made; but by 
some authorities a contract valid where made will not be 
recognized as such in a state under whose law It would 
be void, and by others, if the action is in tort, the law 
of the place of the accident governs. 

As a general rule, unless the parties at the time 
of making the contract have some other law in 


view,®® the validity®® and interpretation'^® of a con¬ 
tract limiting the carrier’s liability are determined 
by the law of the place where it is made; and, 
in the absence of a federal law on the subject,*^! 
this rule applies to the validity^^ ^nd interpretation*^® 
of a contract for mterstate transportation. Thus, 
although a contract exempting the carrier from ha- 
bdity is invalid where it is sought to be enforced, 
if It is valid where made it may be enforced on prin¬ 
ciples of comity,^^ and, if it is invalid where made, 
it may be recognized as invalid in any other state, 
even one by the law of which the contract would 
have been valid.*^® 

According to some decisions, however, a contract 
exempting a earner from liability for negligence, 
valid at the place of its making, will not avail as a 
defense when the injury occurs, and recovery is 
sought, in a state by whose laws such contracts are 
held void;*^® and, by other authority, where the 


G6L Mich.—^Thurston v. Nortliem 
Nav. Co., 171 N.W. 423, 205 Mich 
278 

07- Tex.—^Missouri, etc, R. Co. v. 
Foster. 80 S.W 1197, 97 Tex. 618. 
reversing:. Civ.App. 78 S.W. 1134— 
Missouri, etc, R. Co. v. Harrison. 
80 SW. 1129, 97 Tex 611, revers¬ 
ing:. Civ.App, 77 S.W. 1036. 

10 C J. p 878 note 25. 

ITnsafe condition of car 
Where an initial earner contract¬ 
ed for througrh transportation over 
the lines of connecting: earners in a 
car famished by such initial carrier, 
it was liable for injuries to passen- 
grers occasioned by its having: fur¬ 
nished a car which was not capable 
of being: made comfortably warm, 
even thoug:h the injuries occurred on 
the line of a connecting: carrier, for 
the neglig:ence of which the transpor¬ 
tation contract exempted such initial 
earner.—^Missouri, etc, R. Co. v. 
Harrison, 80 S.W. 1139, 97 Tex. 611, 
reversing:, Civ.App., 77 S W. 1036. 

6& U S.—Wiley v. Grand Trunk R. 
Co, D aN.Y.. 227 F. 127. 

69. US—Sasinowski v. Boston & 
M. R R.. C.C.AMass., 74 F.2d 628 
—^Bhibanks v. Southern Ry. Co., D. 
C Fla., 244 F. 891. 

— Conkim V. Canadian-Colonial 
Airways, 194 N.E. 692, 266 N.T 
244. affirming 271 N.T.S. 1107. 242 
AppDiv- 625. 

Ohio.—Khowlton v. Erie R Co., 19 
Ohio St. 260, 2 AmR. 395. 

10 C J. p 726 note 70. 

«<Xhe welg:lit of authority, Includ- 
mg: the United States Supreme Court 
and the Circuit Court of Appeals for 
the Second Circuit, is that the in¬ 
validity of a release like this is to 
be determined by the law of the 
jurisdiction where the carnage was 
commenced—^locus celebrationis— I 

whether the basis of the earner’s li-1 


ability be regrarded as contractual or 
tortious”—Wiley v. Grand Trunk R. 
Co., U C N T., 227 P. 127, 130. 

7IK Cal—^Justis V. Atchison, etc, R. 

Co, 108 P. 328, 12 CaLApp. 639. 

10 C-J. p 726 note 70. 

71- Neb—^Maucher v. Chicagro, R. I. 

& P. Ry. Co, 159 N.W. 422, 100 

Neb- 237, error dismissed Chicago, 

R. I. & P. R. Co. V. Maucher, 39 

S. Ct. 108, 248 U.S, 359, 63 X. Ed. 

294. 

10 aJ. p 727 note 71. 

Carmack am^^dTHent iaapplic».ble 

‘Tt IS the contention of the appe¬ 
lant that the circus tram constituted 
an interstate shipment, and therefore 
these contracts must be governed by 
the federal law- If governed by the 
federal statutes at all they must fall 
withm what is commonly known as 
the Carmack Amendment to the El¬ 
kins Law (Act Feb. 19, 1903, c 708, 
32 Stat. 847 [U.S.Comp St.1913, §§ 

8597-85993). Act June 29, 1906, 34 
Stat. 3591, pp. 593-595 (U.S.Comp St. 
1913, § 8592). ... The act no¬ 
where provides that a railway com¬ 
pany may exempt itself from liabil¬ 
ity for negligently maiming or kill¬ 
ing any person ... If the con¬ 
tracts fell withm the federal statute 
they are void because they under¬ 
take to exempt the carrier from aU 
liability, but this was not a con¬ 
tract for the transportation of a 
mere piece of inaniinate freight. It 
was a contract for the transporta¬ 
tion of a person m whose life and 
safety the state has an interest, and 
a contract which would undertake 
to permit his wanton destruction 
would he against public policy and 
void. It does not appear . . . 

that the liability of the defendant is 
to be governed by the federal stat¬ 
ute Cong^ress has legislated on In¬ 
terstate shipments as applied to 
freight, but the act does not reach 
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the Questions herein involved, and in 
the absence of action by Ckmgress 
the Questions must be determined by 
the law of Nebraska. There is no 
federal legislation touching the lia¬ 
bility of railroads gnrowing out of 
mterstate transportation of persons 
Such being the case, the law of Ne¬ 
braska must be held to govern.”— 
Maucher v. Chicago, R I & P. Ry 
Co, 159 NW. 422, 425, 100 Neb. 237, 
error dismissed Chicago, R. I & P 
R CJo. V. Maucher, 39 SCt. 108, 248 
US. 359. 63 L.Ed. 294. 

72- N.T.—Conklm v. Canadian-Colo¬ 
nial Airways, 194 NE 692, 266 N 
T 244, affirming 271 N.T S. 1107, 
242 AppDiv. 625. 

10 C.J. p 727 note 72 

73. N.T—Fish v. Delaware, etc, R 
Co, 105 N.E. 661. 211 N.T. 374, 
reversing 143 NT.S 365, 158 App 
Div. 92, affirming 141 N Y.S. 245, 79 
Misc. 636. 

10 C J p 727 note 72. 

Presumptuni. as to sHwiiirrity of law 
Although a special contract con- 
tomine: an exemption from liability, 
made m one state for transporta¬ 
tion therem to a point in another 
stat^ is to be mterpreted accordmg 
to the law of the former state, in the 
absence of evidence as to what the 
law of such former state is it will 
be presumed to be the same as that 
of the latter state —^Meuer v Chi¬ 
cago, etc.. R. Co. 59 NW. 945. 5 S. 
D 568, 49 Am SR. 898. 25 L.R.A. 81. 

74. Ohio.—Enowlton v. Erie R. Co., 
19 Ohio St 260, 2‘Am.R. 395. 

10 C.J. p 727 note 73. 

75- Ill.—^Illinois Cent. R- Co. v. 
Beebe. 50 N.E. 1019, 174 Ill. 13, 
66 Am SR 253. 43 LRA. 210. 

76. Neb.—^Maucher v. Chicago, R. I 
& P.'Ry. Co. 159 N.W. 422. 100 
Neb 237, error dismissed (Chicago, 
R. L & P. R. Co. V. Maucher, 39 
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question arises in an action of tort, the law of the 
place where the accident happened governs."" It 
has also been held that such a contract, so far as the 
element of contract controls, must be construed by 


the laws of the place where it is principalK’ to be 
performed, by whose laws it will be valid, rather 
than by the laws of another place where it would 
be invalid."® 


a. PERFORMANCE OF CONTRACT OR DUTY TO TRANSPORT 


§ 640. Duties as to Transportation in General 

a. In general 

b. Information to passengers 

c. Rules or regulations as to stopping 

trains 

a. In Greneral 

A carrier assumes the performance of all duties In 
accordance with Its status, and likewise assumes the 
transportation of the passenger according to the terms 
of the contract of carriage. In its dealings with the pub¬ 
lic it must be honest and fair. 

Where a person purchases a ticket for passage 
on a train or car, the carrier assumes the relation 
of common carrier toward him, and thereby as¬ 
sumes to perform all the duties of sudi carrier,*^® 
and, although it assumes the contract of safe car¬ 
nage,®® it is immaterial so far as its liability for 
injuries is concerned, whether these duties arise by 


express stipulation or by a contract which neces¬ 
sarily involves their observance.®^ Unless perform¬ 
ance is waived, it is the duty of the carrier to trans¬ 
port a passenger according to the terms of his con¬ 
tract ;®2 and if it fails so to transport him and is 
not prevented from so doing by an act of God, or 
of the public enemy, or by the passenger’s own con¬ 
duct, there is a breach of contract for which the 
carrier is liable in damages.®® The act which 
breaks the contract may also constitute a tort.®** 
The provisions of the contract by which a carrier 
undertakes a given service do not determine wheth¬ 
er the service is one which as a common carrier it 
could be compelled to perform, but the character 
of the acts involved in its performance indicate the 
nature of the service, and m determining whether 
the service is part of the carrier's public duty, the 
test is w^hether the acts are such as the carrier must 
perform.®® 


S.Ct. 108, 248 U.S 359, 63 LEd 
294. 

10 C.J. p 727 notes 75. 77. 

Beason for role 

“While It IS the rule that any de¬ 
fense which is based upon the ex¬ 
press terms of a contract is govern¬ 
ed by the lex loci contractus, even 
though the action be ex delicto, yet | 
the fact that the recognition of aj 
provision for an exemption from li¬ 
ability for negligence would contra-j 
vene the distinctive policy of the 
state in which the action arose and 
where the remedy is sought furnish¬ 
es a sufficient reason for the refusal | 
to recognize such provision. 2 Whar¬ 
ton. Conflict of Laws (3d ed ) § 471c. 
This State is concerned m the pro¬ 
tection of the lives and limbs of 
all persons within its borders, wheth¬ 
er mterstate passengers or other¬ 
wise. and, as respects responsibility 
for torts committed withm the juns- 
diction of its laws, its courts will, 
where necessary, assume to deter¬ 
mine the common law for themselves, 
and will not permit parties to con¬ 
travene the domestic policy of the 
State by mvidious contracts for ex¬ 
emptions from liability for negli¬ 
gence.”—^Lake Shore,* etc, R. Co. v. 
Teeters. 77 N.B. 599, 166 ±nd. 335, 
342. 5 li R.A.,N.S., 425. 

77- TJ.S.—Smith v. Atchison, etc., R. 

Co., Okl., 194 P 79, 114 C.CJL 157. 
NY—Willcox V. Erie R Co., 147 N. 

Y.S. 369, 162 App.Div. 94. 

Buie limited; public policy 
Although, in an action brought in 

13CJr.S.—76 


one jurisdiction to recover for per¬ 
sonal injuries inflicted by a tortious 
act in another jurisdiction, the va¬ 
lidity of a contract exempting the 
carrier from liability is governed by 
the law of the place where the in- i 
jury occurred, nevertheless, such 
contract will not be recognized m 
the jurisdiction where the action is 
brought if it is against the public 
policy of that jurisdiction.—Clark v. 
Southern Ry. Co, 119 N.E. 539, 69 
IndApp. 697, 

781. Okl.—Atchison, etc, R. Co. v. 
Smith. 132 P. 494, 38 OkL 157, Ann. 
Cas.l915C 620- 
Bound trip ticket 

Where a ticket issued and deliv¬ 
ered m KaTisa«5 to a railroad em¬ 
ployee’s wife for a round tnp from a 
point m Kansas to a point in Okla¬ 
homa contains a provision releasing 
the carrier from liability, such pro¬ 
vision must be construed according 
to the laws of Oklahoma, where it 
is valid, rather than by the laws of 
Kansas where it is invalid-—Atchi¬ 
son, etc., R. Co. V. Smith. 132 P 494, 
38 Okl. 157. AnnCas.l915C 620. 

78- Tex.—^E1 Paso, etc., R. Co. v 
Landon, 124 S.W. 744. 58 Tex-Civ 
App. 397. 

aou La.—^Bnsolara v. Caddo Trans¬ 
fer & Warehouse Co., 127 So. 57, 
13 La.App 27. 

N.T.—^Barad v. New York Rapid 
Transit Corporation, 295 N.Y.S. 
901, 162 Misc. 458. 

81. Tex.—El Paso,' etc., R. Co. v. 

1201 


I^don. 124 S.W. 744. 5S Tex-CSv. 
App. 397. 

82- Pa—Sweigart v. Shreiner, 14 
PaDist & Co. 435. 

S C —Payne v. Atlantic Greyhound 
Bus Lines, 188 SE. 426. 182 S.a 
58. 

10 C J. p 798 note 89. 

Berfozmaxice held not waived 

Where defendant contracted to 
carry plaintiff and his companions in 
an automobile from one place to an¬ 
other, and the automobile broke 
down, and defendant failed within a 
reasonable time after being informed 
of the accident to carry plaintiff and 
his companions, the act of plaintiff 
in leaving the automobile and walk¬ 
ing back was not a waiver of per¬ 
formance.—^Taxicab ^o. v. Grant, 57 
So 141. 3 Ala.App. 393. 

83w Ark.—Smith v. St. Louis, etc, 
R. Co.. 176 S.W. 308. 118 Ark. 291. 
Pa.—Sweigart v. Shremer, 14 Pa. 

Dist. & Co. 435. 

10 C J. p 799 note 90. 

Jbijury by blow-out of tize 

Where bus passenger was injured 
when tire blew out, bus company 
breached its contract with passen¬ 
ger for safe passage —^Brisolara v. 
Caddo Transfer & Warehouse Co., 
127 So. 57, 13 La.App. 27. 

U.S.—Austro-American S S. Co. 
V. Thomas, N.Y.. 248 P. 231, 160 
C.C.A. 309, L.R.A-1918D 873. 

I 85. NH.—Wessman v. Boston & M. 
R. R.. 152 A- 476. 84 N.EL 475. 
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In its dealings with the public, a common carrier 
must be honest and fair.*® A passenger is entitled 
on his journey to civil treatment from the carrier’s 
servants as part of the contract of carriage,^^ and, 
as shown infra § 692, the carrier is liable for abus¬ 
ive and insulting language or conduct of its serv¬ 
ants. An infant passenger is not entitled to any 
special attention m the absence of an'express con¬ 
tract to that end, or in the absence of facts from 
which it may be inferred that such a duty exists.^* 

Where a passenger presents an irregular ticket 
it is the carrier’s duty to heed any reasonable ex¬ 
planation made by the passenger and institute such 
an investigation as under the circumstances is rea¬ 
sonably available.®® The holder of a ticket has no 
cause of action against the carrier for failing to 
carry him on his ticket, where he does not demand 
so to be carried, but from some cause voluntarily 
pays cash fare to the conductor.®® 

Generally, however, an arrangement as to trans¬ 
portation which is not within the authority of the 
carrier’s agent does not impose a duty on the car¬ 
rier to conform to iL®l 

b. InfomLatioii to Pass^ers 

A carrier must furnish passengers and intending 
passengers with such information as to its system and 
course of conduct as may be reasonably necessary to 
enable them to pursue their journey; but, generally, in 
the absence of a request therefor, a earner is not bound 


to volunteer information. Information given by the car¬ 
rier must be correct. 

It is the duty of a carrier to furnish passengers, 
and those who in good faith intend to become pas¬ 
sengers, vrith such information as to its system and 
course of conduct as may be reasonably necessary 
to enable them to pursue their journey.®® In the 
absence of a request for information, however, it 
has been held that a carrier is not bound voluntarily 
to give information to a passenger,®® and, imless 
the schedule has been changed after the ticket was 
sold or such change has been made -without giving 
the ordinary notice to the public, it need not vol¬ 
unteer information as to what train a passenger 
should take to arrive at his destination.®^ So, in 
the ab::ence of a request for information, the car¬ 
rier is not bound to inform a passenger as to the 
time of departure of its earliest train to his destina- 
tion,®5 or as to the track on which his tram will ar¬ 
rive.®® However, where a person purchases a tick¬ 
et with the intention of using a certam train, and 
the agent of the company knows of his purpose so 
to do, it is the agent’s duty to inform the passenger 
of the fact that the train will not stop at his sta¬ 
tion.®*^ 

On request to its ticket agent or other proper 
agent, the earner is boimd to give the correct in¬ 
formation,®® and a passenger has the right to rely 
on information given by such agent acting within 


8G. Ill—Pnncell v. Pickwick Grey- 
bound Liines, 262 IlLApp. 298. 

87- Tenn-—Suns v. Knoxville Ky. & 
Light Ck>, 208 SW. 610, 141 Tenn. 
238—^Knoxville Traction Co. v. 
Xiane. 53 S-W. 557, 103 Tenn. 376, 
46 L.R.A. 549. 

SSL Ky.—Strong v. Louisville & N. 
B. Co, 43 SW.2d 11, 240 Ky 781 

89. S.C-—Matthews v. Southern Ry. 
Co., 120 S.K. 369, 126 SC 454. 

90l S C.—Bethea v. N'orthwestem R. 
Co. 1 S.B. 372, 26 S.C. 91. 

91. Me.—Cuzzo v. Maine Cent. R. 
Co., 91 A- 1006, 112 Me. 560. 

92. Ala—Lamb v. Mitchell, 80 So. 
151. 16 Ala.App 577. 

S.C.—Shepherd v Southern Ry. Co., 
133 SE. 231. 135 SC. 75. 

93L Ky.—Hundley v. Louisville & L 
R. Co.. 245 S,W. 149. 196 Ky. 604. 
10 C.J. p 799 note 92. 

Signs on car giving notice of destina¬ 
tion 

Where plaintiff boarded defend¬ 
ant’s interurban electnc car intend¬ 
ing to go to S at nearly the sche¬ 
duled time for the regular car for 
S without noticing signs on the car 
stating that its destination was IB, 
and after discovering her mistake 


was allowed to alight at the next 
station and proceeded to walk back, 
doing which she sprained her ankle, 
the fact that the regular car for S 
had been temporarily withdrawn 
from service did not make it incum¬ 
bent on defendant to inform her of 
that fact before allowing her to 
board the car, notice of the destina¬ 
tion of the car being given to her 
by the signs thereon.—^Hundley v. 
Louisville & L R Co, 245 SW. 149, 
196 Ky 604. 

ITotilicatioiL on. entezing intemrban. 
deetzic car 

Where plaintiff boarded defend¬ 
ant’s interurban electnc car errone¬ 
ously supposmg that it would take 
her to her destination, but was al¬ 
lowed to alight at the next station 
and proceeded to walk badk to the 
station at which die boarded the car, 
spraining her ankle on the way, neg¬ 
ligence of defendant could not be 
predicated on its failure to notify 
plaintiff of the car’s destination be¬ 
fore allowing her to enter it, not¬ 
withstanding that It IS the universal 
custom of steam railroads to give 
such notice to passengers—^Hundley 
V. Louisville & L R Co, 245 S W. 
149, 196 Ky. 604. 

94. Ala.—Lamb v. Mitchell, 80 So. 

151. 16 AlaJLpp. 577. 
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9i5. Tex—Latimer v. St Louis 
Southwestern R Co, 90 S.W. 665, 
40 TexCiv-App 614. 

9©. Ga —Lawson v Southern Ry. 

Co., 89 S.E. 1051. 18 GaApp. 534. 

10 C.J. p 801 note 19. 

WlieiL two trains are on tzack 

Ticket agent having in response 
to inquiry correctly informed pas¬ 
senger as to time tram left and that 
it was then on tr$u^ did not mislead 
passenger, although m fact he board¬ 
ed another tram which was also on 
track at that time —Shepherd v. 
Southern Ry. Co., 133 S.B. 231, 135 
SC 75. 

97- Ark—St. Louis, etc, R Co v. 
Adcock, 12 SW. 874, 52 Ark 406. 

98. Ala—Pollard v. Jarrett, 169 So. 
697. 

Ark —Crown Coa<9i Co v. Meadora 
53 SW2d 442, 186 Ark. 236. 

10 CJ p 799 notes 93, 94 [al. 

i 

Refusal of iticidAntal hifozmarti.on 
A carrier is joiot liable because the 
agent at a depot at an mtermediate 
station at which a passenger was 
waiting for a tram refused to tell 
her the name of the town or where 
she could find a hotel, and on her ask- 
mg for water merely pomted to a 
tank some distance away, or because i 
men and boys around the station* 
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the scope of his employment.99 If such an agent 
wrongfully refuses information to a passenger on 
request, or neghgently misinforms him, the earner 
is liable for the damages caused thereby i but where 
the misdirection of the agent does not cause a pas¬ 
senger to act differently than if the correct infor¬ 
mation was given, the passenger has no nght of 
action.- Where the conductor and an ordinary em¬ 
ployee make to a passenger conflicting statements as 
to the movement of the train, the passenger should 
act on the former’s directions, and if he follows 
those of the other to his detriment he has no cause 
of action against the company.^ A railroad is un¬ 
der no duty to furnish a dock in its waiting room 
for use of the passengers at the station, but where 
It undertakes to inform passengers of the time by 
means of a dock therein, it is required to exercise 
due care in the maintenance thereof so that pas¬ 
sengers will not miss the train by reason of the 
clock being slow.^ 

c. Buies or Begnlations as to Stopping Trains 

In the absence of a statutory provision to the con¬ 
trary, a carrier may make rules providing that particu¬ 
lar trains shall stop only at certain stations if it furnishes 
reasonable means of reaching all stations on Its route by 
some of its trains. 

In accordance with the right of a carrier to make 


reasonable rules and regulations for the manage¬ 
ment and operation of its trains and cars, see supra 
§ 570, it is a well established general rule that, in 
the absence of a statutory provision to the con¬ 
trary, a carrier, where it furnishes reasonable 
means of reaching all stations on its route by some 
of its trains, may make rules providing that par¬ 
ticular trains shall stop only at certain stations.^ 
In following such reasonable regulations and train 
schedules the earner need not stop its through or 
limited trains at all stations,® incurring no liabiht\’. 
in general, for failure to stop to receive a passen¬ 
ger, see infra § 644, or for failure to stop to dis¬ 
charge a passenger, see infra §§ 654-658. 

§ 641. On Proper Train or Conveyance 

Generally, the purchaser of a ticket may take passage 
on any train or car which will take him to his destina¬ 
tion; but he has no right to take any particular train or 
one which does not stop at his destination or receive pas¬ 
sengers at the station at which he desires to board it. 

Unless there is a limitation as to the train or car 
which the purchaser of a ticket may take, see supra 
§ 619, he may assume that he can take passage on 
any train or car 'which under the usual schedules of 
the road carries passengers and stops at his des¬ 
tination.^ On the other hand, unless there is a 


jeered and laugbi^ at her.—Missouri, 
etc. R Co. V. Kendrick, Tex.Civ.App., 
a2 S W. 42 

99u Ala.—Pollard v. Jarrett, 169 So. 
697—Xiamb v. Mitchell, 80 So. 151, 
16 AlaApp. 577. 

Ark —Crown Coach Co. v- Meadors, 53 
S.W.2d 442. 186 Ark. 236. 

S.C.—Shepherd v. Southern Ry. Co., 
133 S.E. 231, 135 S.C. 75. 

10 C.J. P 690 note 56 [a], p 799 note 
94. 

As to stop at destiiiatio]i. 

A passenger purchasing a ticket 
for a specified destination has the 
nght to rely on a statement by the 
earner's agent that the train “Will 
stop at that point. 

Ala.—^Pollard v. Jarrett. 169 So. 697. 
N.C.—White v. Norfolk-Southern Ry. 
Co.. 89 SE. 788. 172 NC 31. re¬ 
hearing denied 91 S,B. 697, 173 N.C. 
703. 

1- N.C.—Coleman v. Southern R 
Co., 50 S.E. 690. 138 N.C. 351. 

10 C.J. p 799 note 95. 

Tiine of departure of tzaius 

Where a passenger sustains dam¬ 
ages by reason of misinformation as 
zo the time of the departure of 
trains, given by a carrier's em¬ 
ployees. the earner is liable for the 
actual damages sustained by the 
passenger. proxinn»tely caused by 
reason of the misinformation — 
Weeks v. Great Northern Ry. Co.. 175 


N.W. 726, 43 N.D. 426, 8 A.L.R. 1178 
—10 C J. p 799 note 93 [b] 

2. S.C—^Hutchison v. Southern Ry 
Co., 95 S.E 181. 109 S.C. 90. 
Pollowliig of oxigmal plan 

Mismformation given by defendant 
railroad’s agent that plaintiffs’ train 
would stop at their destination, re- 
sultmg in failure of relative to meet 
them at nearby station where they 
alighted pursuant to their ongrmal 
plan, and then advised relative they 
would proceed to ultimate destina¬ 
tion without his company, establish¬ 
es no cause of action.—^Hutchison v. 
Southern Ry. Co., 95 S E 181, 109 
S.C. 90. 

a. Mo—Dillon V. liindell R. Co, 71 
Mo App 631. 

4b Ala.—Liouisville & N. R Co. v 
Clark. 87 So. 676, 205 Ala. 152, 14 
A.LR. 695. 

5. N C.—^Meeder v. Seaboard Air 
Dme Ry., 91 S.E. 527. 173 N.C 57. 
Tex.—Gulf, C. & S- E. Ry. Co v. 

Sanderson, Civ.App., 216 S.W 286 
10 C J p 800 note 7. 

K Ala.—Southern Ry. Co. v. Pruett, 
77 So. 49 200 Ala. 675. 

SC—Shepherd v. Southern Ry. Co., 
133 S-B 231, 135 S.C. 75. 

10 C J. p 800 note 8. 

7- Tenn.—^Louisville, etc, R. Co. v 
Turner, 47 S W. 223, 100 Tenn 
213. 43 L.R.A. 140. 

10 C.J. p 799 note 2. 
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RxcuxsioiL ticket 

Under a statute providing that no 
railroad company shall limit the 
nght of a ticket holder to a particu¬ 
lar train, but that such holder may 
travel on any train, whether regular 
or express, and may stop at any of 
the stations along the line at which 
such tram stops, and providing also 
that railroad companies may sell ex¬ 
cursion. return, or special tickets at 
less than the regular rates, to he 
used as provided by the ticket, where 
defendant sold plaintiff an excursion 
ticket to M and return for a reduced 
rate, which ticket was to he good 
only on continuous trains, the only 
limitation as to the use of the ticket, 
"provided on the ticket,” was that 
it should be good on continuous 
trains,' and not good to stop off, it 
was held that plaintiff could ride on 
any regular tram, provided he made 
a continuous passage.—Crabtree v. 
Washington County R. Co., 64 A. 842. 
101 Me. 485. 

First tzaiiL stopping at destination. 

Under a statute providing that 
railroads shall run their passenger 
trains at regular times, to be fixed 
by public notice, shall furnish suf¬ 
ficient accommodations for passen¬ 
gers, and shall he liable to the party 
aggrieved, in an action for damages, 
for any neglect or refusal in the 
premises, the schedule of trains is an 
offer which, when accepted by a per- 
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special contract as to the train on which the pas¬ 
senger is to be transported, he is not entitled to take 
any particular train or conveyance, but has the right 
to be transported only in accordance with the rea¬ 
sonable regulations of the carrier and he must 
take a tram Which, under the regulations of the 
carrier, will take him to, and stop at, his destina¬ 
tion, and he has no right to transportation on a 
train which is not scheduled to stop there,® or which 
under the regulations of the company docs not re¬ 
ceive passengers at the station at which the pas¬ 
senger desires to board it.^® 

§ 642. Duty of Passenger to Inquire; 

Taking Wrong Train or Car 

An intending passenger must inform himself as to the 
train or car he must take to arrive at his destination, 
and where he takes the wrong train or car through his 
own fault or mistake he has no remedy for damages 
against the carrier. 

It is the duty of a person about to take a train 
or car to inform himself as to what train or car 
he should take to arrive at his destination and as 
to when, where, and how he can go, or stop, ac¬ 
cording to the reg^ations and time-tables of the 
earner; and before boarding a train or car, he is 
bound to inform himself as to whether, under the 
regulations of the earner, it will stop at his des- 
tmation.^^ Without an agreement or special con¬ 
tract providing therefor, he has no nght to insist 


on the carrier changing the course of its business 
for his accommodation as to serve his conven¬ 
ience, unless he has been misled by the servants 
of the carrier,or where the carrier, by habitually 
stopping the train at that place, has induced the pas¬ 
senger to believe that its rule that the tram should 
not stop there except under exceptional circum¬ 
stances has been abrogated.^^ 

Where a passenger takes a wrong train or car 
through his own fault or mistake, he has no remedy 
agamst the carrier for damages nor is the ear¬ 
ner bound to return him to the point where the 
mistake was made.1® Where, however, a passenger 
takes a wrong train or car through the misdirection 
of the carrier’s agent, the carrier is liable for the 
resulting damages,^^ and this rule applies whether 
or not the agent’s act was negligent, inadvertent, 
willful, or malicious,!* but willfulness, malice, or 
other aggravating circumstances may be shown, as 
bearing on the amount of recovery.!® In such a 
case, it is the conductor s duty to use due care in 
regard to the passenger’s condition and existing cir- 
cumstances,^® and it is the duty of the carrier to 
return him to the place where the mistake occur¬ 
red, or to leave him at some point where he will not 
be subjected to any serious annoyance and to return 
him, by the first retummg tram, to the place where 
he took the wrong train.2! Where die earner’s 
employees discover the fact that a passenger has 


son by asking for a ticket, gives him 
a legal right to he transported by the 
first train stopping at his destination 
—Coleman v. Southern R. Co., 50 S 
E. 690, 138 N.C 351. 

& Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 S.W 2d 356, 
240 Ky. 1. 

N.T.—Panlitsch v. New York Cent., 
etc., R. Co, 6 N.E. 577, 102 N.Y. 
280. 

10 C.J. p 800 note 4. 

9. Miss.—Illinois Cent- R Co. v. 
Harris, 32 So. 309, 81 Miss. 208, 95 
Am SR. 466. 59 L.R.A. 742. 

10 C.J. p 800 note 5. 

10. TJ.S.—Ohage v. Northern Pac. R 
Co., Minn., 200 P. 128, 118 aC.A. 
302. 

10 C.J. p 800 note €. 

11. Ala.—Pollard v. Jarrett, 169 So. 
697—Southern Ry. Co. v Pruett, 
77 So 49, 200 Ala. 675—Lamb v. 
Mitchell, 80 So. 151, 16 AlaJtpp. 
577. 

Ark—^Hines v. Smith, 224 SW. 612, 
145 Ark. 218. 

Ky.—Sturgill v. Chesapeake & O. R 
Co.. 11 SW.2d 983. 227 Ky. 44. 

Okl— V. New, 212 P. 422. 88 Okl. 
208 

SC—Shepherd v. Southern Ry. Co., 
133 S.B. 231. 135 S.C. 75—May v.l 


Seaboard Air Line Ry. Co, 96 S. 
E. 482. no S.C 84. 

Tex.—Gulf. C. & S. P. Ry. Co. v 
Sanderson, CivApp., 216 S.W. 286. 
10 C.J. p 801 notes 14, 15. 
B^nlatioiis of connectiiig caixier 
A purchaser of a through ticket is 
chargeable with knowledge of rules 
and regulations of the connecting 
carrier, promulgated under the au¬ 
thority of the interstate commerce 
commission—Louisville & N. R Co 
V. Bishop, 85 So 859, 17 AIa.App. 320 

la. Okl.—Chicago, R. L & P. R. Co 
V. Sheets, 154 P. 550, 54 Okl. 586 

13. Ark.—Hines v- Smith, 224 S.W. 
612, 145 Ark. 218. 

14. CaL—Wieland v. Southern Pac. 
R Co, 82 P. 226. 1 Cal.App. 343. 

Tex.—Alhm v. Gulf, etc, R. Co, 95 
SW 589, 43 Tex.Civ.App. 170. 

10 C.J. p 801 note 17. 

15. Ky —^Hundley v. Louisville & 
I. R. Co., 246' S.W. 149, 196 Ky. 604. 

Okl.—Hirll V. New, 212 P. 422, 88 
Okl 208. 

S-C—Shepherd v. Southern Ry, Co., 
133 SE. 231, 135 S.C. 75 
10 C.J. p 801 note 20. 

16. Ga—Johnson v. Seaboard Air 

Line R Co., 79 S.E. 91, 13 GaApp 
298. I 


N.Y.—Brown v- Interhorough Rapid 
Transit Co., 107 N.Y.S 629, 56 Misc. 
637 

17- Ala—Pollard v. Jarrett, 169 So. 
697. 

Ga.—Atlanta Termmal Co. v. Alexan¬ 
der, 143 S.E. 905, 38 GaApp. 280. 

10 C J. p 801 note 22. 

Bemedy of passenger 

Where a passenger, making proper 
inquiry, is misled by acts or state¬ 
ments of the railroad or its agents 
mto taking the wrong tram, his rem¬ 
edy IS to leave the tram and seek 
other transportation and recover of 
the railroad damages sustained. 
Ala—Southern Ry. Co. v. Pruett, 77 
So 49, 200 Ala. 675. 

Pa.—Weathers v. Pennsylvania R 
Co, 94 Pa.Super. 50. 

18- Ga.—Atlanta Terminal Co. v. 
Alexander, 143 S.E. 905. 38 Ga.App 
280 

10 C J. p 801 note 23- 

19- Ala—^Robertson v. Louisville, 
etc. R. Co.. 37 So. 831, 142 Ala 
216. 

20- Tex.—Gulf, C. & S. F. Ry. Co. v. 
Hitt, Civ.App., 60 S.W.2d 864. 

21. Tex —^St. Louis Southwestern 
R Co. V. Pruitt, CivApp., 79 S.W 
598, error denied 80 S.W. 72, 97 
Tex. 487. 
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boarded the wrong^ train or car, they are bound to 
inform him of his mistake and to afford him a rea¬ 
sonable opportunity to get off in view of all the 
facts 2 if the train is on its way, they should in¬ 
form him of his mistake, so that he may get off at 
a regular stop, if any, before reaching his destina¬ 
tion, and continue his journey on another tram;23 
but they may simply tell him what to do and ordi¬ 
narily leave him to follow their directions.24 Where 
a person boards a street car which does not run all 
the way to his destination without inquiring as to 
that fact, there is no contract to carry him beyond 
the point to which the car does run.25 

§ 643- Route to Be Pursued 

A passenger may be required to go by the most direct 
route or to pay extra fare. The carrier is not obliged to 
inform the passenger of the route unless such informa¬ 
tion is sought by the passenger. 

Where a carrier operates direct and indirect or 
circuitous lines of road between two points, through 
passengers traveling on a simple contract to carry 
from one point to another may be required to go 
by the most direct route and to pay extra fare for 
transportation if they go by the longer route,2<> and 
neither the failure of the earner to notify a passen¬ 
ger of such regulation, nor of its conductor as to the 
necessity of changing cars at a certain point en 
route, will affect the contractual rights of the par- 
ties.2'^ Where a stock contract provides for the 


free passage, both ways, of the shipper, but does not 
name the route to be taken in returning, a general 
usage known to the shipper, permitting persons 
holding such contracts to take either of two routes, 
becomes a part of the contract.2S a passenger is 
not entitled to recover for a failure to transport 
him over a certain route, where his injuries are 
caused by his own negligence in attempting to ride 
on a ticket not entitling him to passage over such 
route but where, through the fault of the car¬ 
riers agent, a passenger is given a wrong ticket, 
and the latter, on discovering the mistake, uses due 
care in selecting a route to his desired destination, 
the carrier is liable for damages, although he selects 
a route which causes him more discomfort than an¬ 
other which he might have selected w^ould have 
caused.^® A passenger is not bound by his signa¬ 
ture to an interstate ticket, calling for transporta¬ 
tion over a shorter route, vrhere he has paid the 
fare for the longer route.2l A street car passenger 
is entitled to be carried to his destination by the 
most direct route.^^ 

A carrier is not obliged to inform the passenger 
of the route unless such information is sought by 
the passenger,25 but where information as to the 
route to be taken is given, the carrier is bound by 
the statements of its agent.^^ Likevrise, the carrier 
is liable, where on inquiry by an intending passen¬ 
ger it negligently fails to inform him as to the best 
and quicker route of traveL^S 


•32m Ala.—Southern R. Co. v. Far -1 
Quhar. 68 So. 289, 192 Ala. 415. 

23m Mis&—^Tazoo, etc., R. Co. v. 
Walls, 70 So 349. 110 Miss. 256. 

3^ Ky.—Cincinnati, etc, R. Co v. 
Rame, 113 S.W. 495, 130 Ky 454, 
132 Ain.S.R. 400, 19 L.RJ^..N.S, 
753. 

Miss.—^Illinois Cent. R. Co. v. Harper, 
35 So. 764, 83 Miss. 560, 102 Am S. 
R. 469, 64 L R.A. 283 

2Sm Wash.—^Braymer v. Seattle, etc., 
R. Co., 77 P. 495, 35 Wash. 346. 

10 C.J. p 802 note 26. 

3Gk N.Y .—Kelly v. New York City 
R. Co.. 84 N.E. 569. 192 N.Y. 97, 
affirming 104 N.Y.S. 561. 119 App. 
Div. 223, reversing 102 N.Y S. 742, 
52 ACisc. 585. 

10 C J. p 802 note 31. 

27. S D.—Church v. Chicago, etc., 
R. Co.. 60 N.W. 854, 6 S.D. 235, 26 
L.R.A. 616. 

28. Iowa.—^Milroy v- Chicago, etc, 
R Co., 67 NW. 276, 98 Iowa 188. 

29. S.C.—Saunders v. Atlantic Coast 
Line R. Co. 85 S.E. 167. 101 SC 
11 . 

30k Tex.—^Texas, etc, R Co. v. Arm¬ 
strong, Civ.App, 41 SW- 833. 


31. S.C.—Jordan v Southern R. Co., 

84 S.E. 871. 100 S.C. 284. | 

32. N.Y.—Goodman v. New York R. 
Co., 150 N.Y.S. 702, 88 Misc. 95. 

OffUno-nAe piohililtiiig diverting Ixom 
usual course 

The Milwaukee oniinaTice, prohibit¬ 
ing a street car on which there were 
passengers from being diverted from 
the usual course on the line for 
which it was designated, unless it is 
disabled or an emergency renders it 
impossible to proceed in the usual 
course, was intended to prevent only 
arbitrary changes in the running of 
street cars, whereby passengers 
might be compelled to abandon them 
before reaching the scheduled des- 
tmation thereof.—City of Milwaukee 
V. Becker, 180 N.W. 838, 173 Wis. 169. 

33. Ga.—Williams v. East Coast 
Stages Co., 182 S.E. 415, 52 Ga. 
App 77. 

34. Miss.—^Illinois Cent. R Co. v. 
Harper, 35 So. 764, 83 Miss. 560, 
102 Am.SR. 469, 64 L.RA. 283. 

10 C.J p 691 note 57. 

Bus tiansportatiou over smooth road 
on specific r^^edule 
(1) Bus carrier was held liable for 
breach of contract, entered mto by 


its ticket agent, to transport passen¬ 
ger over smooth road on specific 
schedule, notwithstandmg that ear¬ 
ner had no bus leaving over smooth 
road on schedule specified, and that 
ticket agent made mistake m making 
contract, since ticket agent was act¬ 
ing within apparent scope of his au¬ 
thority.—Southwestern Greyhound 
Lines V. Wisdom, 95 S.W.2d 904, 192 
Ark. 903. 

(2) Faet that bus carrier reserved 
right in itinerary furnished passen¬ 
ger to change its schedule without 
notice was held not to preclude re¬ 
covery by passenger from carrier 
for breach of contract to transport 
passenger over smooth road on spe¬ 
cific schedule, where breach was oc¬ 
casioned by fact that there was no 
bus scheduled to leave over smooth 
road at time specified, rather 
j by change of schedule —Southwest- 
! em Greyhound Lines v. Wisdom, su¬ 
pra. 

35. Ala.—Southern R. Co. v. Nowlin, 

47 So. 180, 156 Ala. 222, 130 Am. 
i S R 91. 

j N.C.—^Mace v. Southern R Co, 66 S- 
I E 342, 151 NC. 404, 24 LRA.,N. 

S, 1178 and note. 

10 C.J. p 802 note 34. 



§ 644 

§ 644. Receiving and Taking Up Passengers 

A passenger has the right to be admitted to the 
proper train or conveyance, and the carrier has the duty 
to stop, when required by its regulations and schedules 
or under a special contract, to receive him- Oppor¬ 
tunities for taking the train or conveyance at the proper 
place must be afforded and convenient facilities must be 
provided, but ordinarily a carrier is not required to re¬ 
ceive passengers at places other than those which are 
provided for the purpose. The carrier must keep the 
train or conveyance standing for such time as is reason¬ 
ably necessary to enable intending passengers to board it. 

A passenger has the right to be admitted to the 
proper train or conve 3 rance for transportation un¬ 
der his contract, and he may recover damages if 
wrongfully refused admission to, or transportation 
on, such train.^® Among the duties owing from 
the carrier to intending passengers, is the duty to 
stop all trains or conveyances, scheduled to stop, at 
the designated stations or places,^^ but in following 
its reasonable regulations and schedules, it need 
not stop to receive a passenger at a place at which 
the train or conveyance is not scheduled to stop.^* 
However, even though a train is not scheduled to 
stop if the carrier contracts to stop the tram, it is 
liable in tort if the train fails to stop.^^ Where by 
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regulation or custom a train is to be stopped on 
signal, such as at a flag station, for the taking on 
of passengers, the carrier will be liable in damages 
for not stopping a train and taking on a passenger 
when the proper signal is given,^® but there is no 
duty to stop a tram other than a passenger train 
on the signal of one desiring to take passage.-*! 
Likewise, a street car must stop where the duty is 
to stop in accordance with the usual regulations, on 
signaH^ W'here the carrier negligently fails to 
stop, the intending passenger must exercise ordi¬ 
nary care and prudence to prevent injury to himself 
as the result of the carrier's negligence.^3 a car¬ 
rier owning a train which, by reason of a wreck, is 
detoured over the line of another carrier, is under 
no legal duty to stop to receive passengers along 
the detoured route.-*^ 

Opportunities for taking the proper train at the 
proper place must be aiforded under reasonable reg¬ 
ulations,^® and the carrier is required to exercise 
ordinary care in providing convenient facilities in 
order that its passengers may reach and board the 
trains or conveyances.^® Ordinarily, however, a 
carrier is not bound to receive passengers other 
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36. Md.—Northern Central R. Co. v. 
O’Conner, 24 A. 449, 76 Md. 207, 
35 Am.S.R. 422, 16 I.,RA. 449. 

10 C.J. p 802 note 40. 

Contract by telepbone 

€:amer^s failure to transport pas¬ 
senger, in accordance with arrangre- 
ment pursuant to telephone convert 
sation, renders it liable for damagres. 
—Brumfield v. Consolidated Coach 
Corporation, 40 S.W-2d 356, 240 

Ky. 1. 

Closings doors of bus against ticket 
holder 

Bus company was held not exon¬ 
erated from liability for preventing 
woman from boarding bus on ground 
that its ticket agent's acts in so 
doing were not in course or within 
scope of his authority, especially 
where bus driver closed doors 
against her and drove away with 
knowledge of her possession of tick¬ 
et and desire to board bus.—South¬ 
land Greyhound Lmes v. Ashby, Tex. 
Civ.App., 80 S.W.2d 445, error dis¬ 
missed 

Kefusal by gatirmnn 

Gateman at railway station used 
also by other roads than defendant, 
who was employed and paid by de¬ 
fendant, and under its direction, is 
servant of defendant sued for rejec¬ 
tion of passenger.—Louisville & N. 
R. Co. V. Frizzle, 108 So. 615, 21 
Ala App 354, certiorari denied 108 
^o. 616, 214 Ala. 688. 

Detention by ticket chopper 

Where a passenger deposited a 
valid ticket, she was entitled to pro¬ 


ceed on her journey without moles¬ 
tation from the carrier, or being 
charged with depositing a bogus 
ticket by the ticket chopper, and 
the earner is liable where the tick¬ 
et chopper seized her and detained 
her, whether willfully or through 
error of judgment or otherwise.— 
TTahn V- Interborough Rapid Transit 
Co. 172 N.Y.S. 633, 184 App.Div. 861 

37- Or.—Palmer v. Willamette Val¬ 
ley Southern Ry. Co, 171 P. 1169, 
88 Or. 322, LRA.1918D 1114. 

10 C.J. p 803 note 42. 

38- U.S.—Ohage v. Northern Pac. R 
Co, Mmn, 200 P. 128, 118 CCA. 
302 

38. Wash.—Fenlon v. Chicago, M. & 
St. P. Ry. Co, 169 P. 863, 99 Wash. 
289. 

40. Ga.—Southern R. Co v Wallis, 
66 SEL 370. 133 Ga. 553, 30 X..R. 
A,N.S, 401, 18 AnnCas. 67. 

10 C.J. p 803 note 49. 

Special excursion train 
Where it was the ammai custom 
of a railroad company to run an 
excursion tram which always stop¬ 
ped on flag at a certain station to 
take on passengers, no notice being 
given to the public that the custom 
would be changed, by the course of 
business and established custom 
plaintiff was mvited and had a right 
to take passage on the train at the 
station, and when this right was 
denied had a cause of action.—Gulf 
& S 1. R Co. V Dixon, 71 So 906, 
111 Miss. 637, reversing 70 So. 898, 
110 Miss. 800. 


41- N.C —Brown v- Linville River 
Ry. Co., 94 S.EL 431, 174 N.C. 694. 

42. Ill—See Welch v. Chicago City 
By. Co., 208 lUJ^^pp. 161. 

Mo.— Haley v. St. Louis Transit Co., 
77 S.W. 731, 179 Mo. 30, 64 LRA. 
295. 

10 C.J. p 803 note 50. 

on left ‘hs'Ttfi side of car . 
Street car motorman owed duty 
to stop for intending passenger who- 
was standing at car stop on left- 
hand side of street car, notwith¬ 
standing that rule of company pro¬ 
hibited passengers from entering at 
left-hand entrance m absence of 
showing of facts justifying motor- 
man m assiimiTig' that passenger 
would not enter by proper door when 
given opportunity. — Birmingham 
Electric Co. v. Jones, 176 So 203, 
234 Ala 590. 

43. Tex—Nevill v. St Louis South¬ 
western By. Co. of Texas, Civ. 
App, 211 S.W. 523, dismissed for 
want of jurisdiction. 

W.Va—WillinrrK; v. Baltimore & O. 
R. Co, 128 SE 96, 99 WVa 154. 

44. Ky—Payne'v Simmons, 255 S. 
W. 863, 201 Ky. 33, 33 A.L.R 814. 

45- Ky—Chesapeake, etc., R Co v- 
Austin, 126 SW. 144, 137 Ky. 611, 
136 Am.SR 307. 

NC—^Phillips V. Southern R Co, 
32 SE. 388, 124 N.C. 123, 45 L.R. 
A. 163. 

10 C J. p 802 note 41. 

46- Ga —Atlanta Terminal Co v 
Alexander. 143 S.E. 905. 38 Ga.App. 
280- 
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than at the places provided for that purpose,^^ 
although it may by custom establish a policy of re¬ 
ceiving passengers at other places.^* A carrier 
may be liable for damages if its tram leaves the 
station yards without coming to the depot where 
it is accustomed to receive passengers,^® but as to 
freight trains carrying passengers, a custom to stop 
the car on which passengers are to be transported at 
some distance from the platform may be reasonable 
and proper, and the passenger cannot complain that, 
waiting on the regular passenger platform, he had 
no opportunity to enter the passenger car of the 
freight train.^® 

The carrier must keep the train or conveyance 
standing for such time as is reasonably necessary 
to enable intending passengers, in the exercise of 
reasonable diligence on their part, to board.^^ 
Where a carrier stops its train or car to receive 
passengers, it impliedly invites them to board the 
train, and the invitation continues as long as the 
train remains standing ;52 and where the train or 
car stops the usual length of time or long enough 
to allow passengers to get off or on, the carrier 
owes no duty to hold its tram for a belated passen- 
ger,52 although he is prevented from presenting 
himself at the train in time by reason of the crowd 
at the station.®^ 


The duty to receive and transport without dis¬ 
crimination all proper persons who desire and prop¬ 
erly offer to become passengers is treated in §§ 
538-540 supra. 

§ 645. Accommodations and Facilities during 
Transit 

a. In general 

b. Transportation facilities in general 

c. Seats 

d. Separate accommodation for races 

a. In General 

Generally, the carrier must provide reasonably fit, 
suitable, and sufficient accommodations and facilities 
for Its passengers. A passenger with a ticket of a par> 
ticular class Is entitled to accommodations according to 
his ticket except in case of an unforeseen emergency. 

It is, in general, the duty of a carrier of passen¬ 
gers to provide accommodations fit and suitable for 
their safe and comfortable transportation,55 or, in 
other words, to furnish to passengers reasonably 
comfortable accommodations for their passage.^® 
The carrier must use every reasonable means to 
care for the passenger’s convenience, comfort, and 
safety vrhile the relation of carrier and passenger 
continues,®*^ but, although it has been broadly stat- 


47m Or.—Palmer v. Willamette Val¬ 
ley Southern Ry. Co., 171 P- 1169, 
S8 Or. 322, LuR,A.l918D 1114. * 
Boad cxossmg' 

The mere fact that the earner 
ha/i occassionally stopped its train 
at a road crossmg one hundred thir¬ 
ty-five feet from the regular sta¬ 
tion did not make such crossmg a 
stoppmg place.—Palmer v. Willa¬ 
mette Valley Southern Ry. Co, 171 
P. 1169, 88 Or. 322, L R.A.1918D 1114 

48. Ky.—Brumfield v. Consolidated 
Coach Corporation, 40 S W 2d 356, 
240 Ky. 1. 

49. Ga.—Payton v. Gulf Line R- Co, 
62 S.E. 469, 4 Ga.App. 762; 

Seiparfeiire from depot at connecting 
junctioiis 

“Junction,” as used in Crawford 
& Moses’ Dig. § 960, requiring that 
passenger trams depart only from 
the station house or depot “at all 
junctions where two or more trams 
connect.” means place where two or 
more tracks meet or cross, regard¬ 
less of whether the tracks are owned 
by the same or different railroad 
companies.—Missouri Pac R- Co. v. 
Henry, 269 S-W. 51, 168 Ark. 146. 

50. N.C —Browne v. Raleigh, etc., 
R. Co., 12 S.E. 958. 108 N.C. 34. 

51. Ga—Poole v. Georgia R., etc., 
Co., 15 S.JS. 321, 89 Ga. 320. 


Or.—Palmer v. Willamette Valley 
Southern Ry. Co. 171 P. 1169, 88 
Or. 322, LIUL1918D 1114. 

52. Or.—Palmer v. Willamette Val¬ 
ley Southern Ry. Co, supra. 

10 aj. p 803 note 46. 

53- Or.—^Palmer v. Willaniette Val¬ 
ley Southern Ry. Co., supra. 

Tex.—^Davis v. Kirklen, Civ.App., 253 
SW. 330. 

10 C J. p 803 note 47. 

Delay for passenger to procure doc¬ 
tor’s certificate 

Under Rev.St. §§ 6552, 6554, 6591, 
relating to carriage of passengers by 
railroads, the right of any person to 
dPTnand passage on a particular 
tram must be tested by the require¬ 
ment that he present himself for 
passage “within a reasonable time 
previous” to the scheduled starting 
time, and where one who was ill and 
desired to ride in the baggage car, 
which arrangement necessitated a 
doctor’s certificate and special ar¬ 
rangements, reached the train only 
as it was ready to leave, it was held 
that no cause of action accrued to 
him because the train departed with¬ 
out him, notwithstanding his physi¬ 
cian was to accompany him and 
could have furnished the necessary 
certificate promptly, this fact being 
not disclosed to the conductor at the 
time he was requested to wait.— 
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Davis V. Rirklen, Tex.Civ.App., 253 
SW. 330. 

S4. Ky.—Chesapeake, etc., R, Co v. 
Austin, 126 S.W. 144, 137 Ky. 611. 
136 Am S.R. 307. 

55- SC—Payne v. Atlantic Grey¬ 
hound Bus Lines, 188 S.B. 426, 182 
SC. 58. 

10 C.J. p 803 note 53, p 804 notes 
54-57. 

Bus companies carrying passen¬ 
gers for reward must provide all 
usual and reasonable accommoda¬ 
tions.—^Missouri, Ksinsos & Okla¬ 
homa Coach Lmes v. Burton, 72 P. 
2d 385. 181 OkL 45. 

56. Ky.—Payne v- Combs, 249 S.W. 
1031, 198 Ky. 749. 

57. Utah.—^Palmer v. Oregon Short 
Line R. Co., 98 P. 689, 34 Utah 466, 
16 Ann-Cas. 229. 

10 C J. p 804 note 54. 

Passengers from another line 

Although the owner of a stage 
line made arrangements with the 
owner of a connecting stage line 
with reference to through transpor¬ 
tation, he IS bound, notwithstanding 
such arrangements, to give to pas¬ 
sengers coming over another line not 
connecting, accommodations equal to 
those E^Lven to passengers transport¬ 
ed on the connecting lina—Bennett 
V. Dutton. 10 N.H. 48L 
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ed that the carrier must exercise the highest degree 
of care in performing such duty,®^ as a rule, it is 
onty required to use that high degree of care whidi 
a cautious and prudent person would use under sim¬ 
ilar circumstances,^^ and it is not required to use 
the utmost care, human skill, diligence, and fore¬ 
sight.®® It is as much the duty of the common car¬ 
rier to look after the comfort of its passengers as 
it is to protect them against assault or to provide 
for their safety while being transported,®^ and it 
must afford the same convenience, safety, and pro¬ 
tection of health to all passengers without regard 
to race, creed, or color.®^ 

The duties of a carrier require that it should 
furnish reasonable stational facilities for the ac¬ 
commodation of travellers on its lines,®^ and it is 
the duty of a railroad company to maintain a wait¬ 
ing room for the comfort of passengers at junctions 
or intermediate points, and to allow passengers the 
use of it for a reasonable length of time before and 
after the arrival and departure of trains.®^ An 
agreement to stop a train, for a passenger to board 
it at a station where the tram is not scheduled to 
stop has been held to include impliedly an agree¬ 
ment to keep open its waiting room for the accom¬ 
modation of the passenger while waiting for the 
train.®® The duty to keep stations heated in cold 
weather is considered in § 721 infra. The duty to 
heat cars is considered in § 744 infra. 

Opportunity to procure food. The duty of a car¬ 
rier when its train is on time to give opportunity 
to its passengers to procure food at regular eating 
stations is discharged when it exercises care to fur- 

58. S.C.—Payne v. Atlantic Grey¬ 
hound Bus Bines, 188 SSL 426, 182 
S.C. 58. 

59. Tex—Texas & P- Ry. Co. v. 

Wallace. CiyA.pp., 2 S.W.2d 874, 
error dismissed. 

GOl W.Va—Williarns V. Baltimore & 

O. R. Co., 128 S.E. 96, 99 W.Va. 

154. 

61. Ky.—liouisville & I. Ry. Co. v. 

Jones, 250 SW. 822, 199 Ry. 150, 

33 AL.R 165. 

62, Ky.—Brumfield V- Consolidated 
Coach Corporation, 40 S.W.2d 356, 

240 Ky. 1. 

63- Tex.—^Missouri. El & T. Ry. Co 
of Texas v. Kendrick, Civ.App., 32 
S.W. 42. 

64- Tex.—St. Bouis Southwestern R 
Co. V. Foster, Civ.App., 112 S.W. 

797. 

10 aJ. p 804 note 55 [a]. 

65. Ind.—^Draper v. Kvansville & T. 

H. R. Co. 74 N E. 889, 165 Ind. 117. 

6 Ann.Cas 569.' 

6GL Tex.—^Texas, etc., R. Co. v. Har- 


nish an opportunity to those in ordinary physical 
condition to procure food for themselves, and it is 
not ordinarily its duty to convey food to infirm pas¬ 
sengers.®® Where, however, its tram is delayed 
through its own fault, it must use due care to fur¬ 
nish an opportunity to passengers to procure food, 
and in doing this must take into consideration the 
sex, age, physical condition, and actual environ¬ 
ments of each passenger, and in some cases it may 
be required to procure food for a passenger, al¬ 
though a passenger cannot recover for the earner’s 
failure to act where, by preferring a request either 
to the employees of the carrier or to fellow passen¬ 
gers, he could have procured the necessary food.®^ 

Toilet facilities. It has been held that a toilet 
room should be provided in each passenger coach;®® 
but the carrier’s duties do not include the duty to 
provide dressing rooms for passengers.®® A ear¬ 
ner need furnish only such toilet facilities as are 
sufficient if all passengers are in ordinary condition 
and state of health, m the absence of notice that 
some one of them is sick or suflFering from an ail¬ 
ment which necessitates additional toilet facilities 
for his use.^® 

Water for drinking. A railroad company should 
also exercise a high degree of care to provide its 
passenger coaches with drinking water.^l 

Where there is delay in transit. Where a train is 
unavoidably delayed, the carrier performs its full 
duty when it provides suitable coaches, properly 
heated and open for the passengers’ use pendmg the 
delay.^® 

67- Tex—Texas, etc., R. Co. v. Hax- 
rmgton, supra 

6a. Ky.—^Bouisville & N. R. Co v. 

Grimes, 150 SW. 346. 150 Ky. 219 
10 OJ p 962 note 90. 

Corpus Juxis IS cited with approv¬ 
al in Hauser v. Chicago, R I & 
P. Ry Co. 219 N.W. 60. 61, 205 Iowa 
940, 58 A.B.R. 687. 

69. TJ S.—Ozanne v Illinois Cent 
R Co. CCKy, 151 P. 900, affirmed 
157 P. 1004, 85 C.C.A. 678. 

70- Tex.—^Texas & P. Ry. Co. v. 
Wallace, Civ.App, 2 SW.2d 874. 
error dismissed. 

One toilet sufficient 

It is enougrh for carriers to fuiv 
msli one toilet for thirteen passen- 
Srers, m absence of notice of passen- 
ger’s abnormal condition.—^Texas & 
P- Ry. Co. V. Wallace, Tex-CivApp., 
2 S.W 2d 874, error dismissed 

71. Tex —Arrmgrton v. Texas, etc., 
R. Co., CivApp, 70 S.W 551. 

72- Okl.—^Busk V. WiDces. 172 P. 
929, 70 OkL 44, B.R.A1918E 513. 


rington, 98 S.W. 653, 44 Tex.Civ. 

App. 386. 

Duty to bold train 

A passenger having made known to 
the conductor his desire to alifrht to 
get a lunch during the tune the tram 
i stopped, and the conductor having 
I mformed him that he would have 
time to do so, and having consented 
to his alighting for that purpose, 
and the passenger having alighted, 
it was the duty of the conductor to 
hold the tram m accordance with 
his answer, the passenger not hav¬ 
ing hoarded the train sooner.—Mis¬ 
souri, etc, R. Co. V. Price, 106 S. 
W. 700, 48 Tex.CivApp. 210. 

If one cxippled or infirm under¬ 
takes a journey which he knows will 
be of such length as to extend be¬ 
yond the meal hours he must pro¬ 
vide himself with food for he also 
knows that he can not walk or safe¬ 
ly get on and off a tram unassisted. 
—^Texas, etc, R. Co. v Harrington, 
98 S.W. 653, 44 Tex.CivApp. 386, 
393. 
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li. Transportation Facilities in General 

The carrier must use reasonable care to furnish 
transportation facilities^ as far as practicablCf to persons 
entitled to transportation. If a ticket is sold for a partic¬ 
ular train the passenger must be accommodated thereon. 

As the ordinary unlimited ticket is not a contract 
to transport on any particular train, see supra § 
641, it does not constitute a breach of contract that 
the passenger having a ticket cannot be accommo¬ 
dated by reason of the limited capacity of the 
trainJ* The carrier’s duty is to use reasonable 
care in furnishing accommodations, as far as prac¬ 
ticable, to persons entitled to transportation,*^^ and 
in the absence of a special contract, the passenger 
must content himself with such accommodations as 
the carrier can reasonably fumish.^5 However, 
if tickets are sold for a particular train, the con¬ 
tract is broken if accommodation is not furnished, 
even though the capacity of the train is already 
overtaxed,^® as the carrier must provide its train 
with coaches reasonably sufficient to carry com¬ 
fortably as many persons as in the exercise of or¬ 
dinary care it should reasonably anticipate.^^ In 
determining what is reasonable diligence in afford¬ 
ing adequate accommodations, it is proper to con¬ 
sider the notice given to the carrier of the probable 
requirement, the time in which it might act, and 
the means at hand, as well as other considerations 
involved^® 

Riding in baggage car, A person voluntarily rid¬ 
ing in a baggage car is not entitled to damages be¬ 
cause of exposure to public gaze or because of 
failure of the carrier to furnish him a seat, or be¬ 
cause a corpse is transported in the baggage car 
at the same timeA refusal to permit a passen¬ 


ger to ride in a baggage car because he does not 
have an order of permission from the superintend¬ 
ent, as required by regulations of the railroad, does 
not render the carrier liable, although the passenger 
on previous trips has been permitted, as a matter 
of personal accommodation, to do so.®® 

Under particular-class tickets. One who has 
purchased a ticket of a particular class is entitled to 
accommodations according to his ticket,®^ although 
in case of an unforeseen emergency he may be com¬ 
pelled to accept other accommodations.®- The hold¬ 
er of a second-class ticket is entitled to reasonable 
accommodations of the kind usually furnished to 
passengers of that class, and cannot be compelled 
to travel in a smoking car.®® 

Penalty. Under statutes expressly so providing, 
a failure or refusal to furnish a passenger with 
transportation facilities subjects the railroad com¬ 
pany to a penalty to be collected by the party ag¬ 
grieved.®* 

c. Seats 

The carrier must furnish seats to passengers en¬ 
titled to transportation, but it is released from this duty 
if it becomes impossible because of an unanticipated or 
unforeseeable influx of passengers. A passenger may not 
dictate where he shall sit, and the carrier may provide 
reasonable rules and regulations for the seating of pas¬ 
sengers. 

The earner is bound to furnish seats to passen¬ 
gers entitled to transportation, if practicable,®® and 
the passenger may refuse to gpve up his ticket or 
to pay fare unless a seat is furnished,®® but this 
does not mean that he is entitled to ride free in 
such a case, as he cannot avail himself of the benefit 
of transportation without a seat and at the same 


Car staUed in snowstorm 

Where a suburban car becomes 
stalled m a snowstorm, there is no 
contract or legal obligation on the 
part of the conductor to find com¬ 
fortable shelter, outside the car, for 
a female passenger, although there 
may be a moral obligation on him so 
to do —Prospert v. Rhode Island 
Suburban R. Co, 67 A. 522. 28 RL 
367. 11 t..R.A.,N.S., 1142. 

73;. IlL—Chicago, etc, R- Co. v. 
Fisher, 31 IllApp. 36. 

74. Ala—Birmington R. Light, etc., 
Co. V. Anderson, 57 So 103, 3 Ala. 
App. 424 

HI.—Chicago, etc., R. Co. v. Fisher, 
31 Ill App. 36. 

10 C J. p 805 note 73. 

75- Ky—ChesapeaLke, etc., R. Co. v. 
Austin. 126 S W. 144, 137 Ky. 611, 
136 Am S.R. 307. 

10 C.J. p 805 note 74. 

76;. Ind.—Lafayette, etc., R. Co. v. 
Sims, 27 Ind. 59. 


77- Ky —Chesapeake, etc, R. Co. v. 
Austin, 126 S.W. 144. 137 Ky. 611, 
136 Ani.S.R. 307. 

TSL IlL—Chicago, etc., R. Co. v. 

Fisher. 31 Ill.App. 36. 

79- Tex.—^Toung v. Schaff, Civ.App., 
283 SW- 186. 

Woman. with side husband 

Railroad, being required by stat¬ 
ute to accept corpse for transporta¬ 
tion, was not liable for resultmg 
illness and mental anguish of wo¬ 
man riding in baggage car with sick 
husband.—Young v. Schaft, Tex-Civ, 
App, 283 S.W, 186. 

80. Tex.—Missouri, K. & T, Ry. Co. 
of Texas v. Nelson, Civ.App., 195 
S.W. 1176 

81- Ky.—Chesapeake, etc., R. Co. v. 
Austin, 126 S.W. 144, 137 Ky. 611, 
136 Am.S,R. 307. 

10 C.J. p 807 note 94. 

82. U.S.—Louisville & N. R. Co v. 
Fisher, Teun., 155 F. 68, 83 C.CLA. 
584. 11 L.R.A.,N.S, 926. i 
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In case of a wreck a sleeping car 
passenger may be compelled to ride 
in a day coach—^Louisville & N. R. 
Co. V. Fisher, Tenn, 155 F. 68, 83 
C.C.A. 584, 11 L.R.A..NS.. 926. 

83- Ga.—Southern R. Co. v. Wood, 
39 S E. 922, 114 Ga. 159. 

10 C.J. p 807 note 97. 

84. Mich—Freeman v. Detroit, etc., 
R Co.. 32 N.W. 833, 65 Mich. 577. 

10 CJ. p 805 note 81 [aj, [b]. 

85. Ky.—Hollon v. Louisville & N. 
R. Co, 272 S.W. 740. 209 Ky. 287, 
42 A.L.R. 155. 

OkL—Chapman v. Red Ball Bus & 
Baggage Co.. 49 P.2d 685, 173 OkL 
599. 

10 C.J p 806 note 82. 

86b Ky—^Hollon v. Louisville & N. 
R. Co., 272 S.W. 740. 209 Ky. 287, 
42 A.L.R. 155. 

10 C.J. p 806 note 83. 

Exhibition and surrender of tickets 
generally see supra 9 609. 
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time withhold from the carrier his fare or ticket, 
but he should leave the train or car at the first op¬ 
portunity,*^ or be subject to ejection, as shown in¬ 
fra § 810. A carrier, however, is not bound un¬ 
der all circumstances to furnish a sufficient num¬ 
ber of cars to accommodate all with seats who may 
apply for transportation, as unforeseen emergencies 
may often arise where the performance of such 
duty would involve an impossibility; it is required 
to furnish only suitable seating accommodations for 
the ordinary amount of travel, or for an extraordi¬ 
nary number on reasonable notice,** although it 
must furnish a sufficient number of coaches for an 
influx of passengers which it should anticipate.** 
Under the rule, it has been held that the carrier is 
not hable to a colored passenger who is unable to 
get a seat because of the white passengers crowd¬ 
ing over into the colored coach.** If a passenger 
with notice of the circumstances takes passage on 
a crowded car and surrenders his ticket or pays 
fare, he waives strict performance of his contract 
rights to a seat,*l unless the conductor promises 
him that sufficient accommodations will be provid¬ 
ed.®* If the carrier receives a passenger without 
condition or notice of its inability to provide for 
his safety, it assumes all the obligations usually 
incumbent on a carrier.** 

A passenger may not dictate where he shall sit 
or in what car he shall ride,*^ except that, where 
his ticket entitles him to ride in a particular seat or 
car, the carrier must, unless a sudden or unusual in¬ 
flux of passengers makes it impracticable, furnish 
him with a seat in such car, and to do this must, if 
necessary, limit passengers to single seats.*^ It is 


not a breach of duty on the part of the earner to 
assigpi a passenger to the smoking car, but the pas¬ 
senger should be permitted to ride in another coach 
if room is available and he communicates his wish 
to do so to the conductor.*® A carrier may proper¬ 
ly provide reasonable rules and regulations for the 
seating of passengers;*^ and a rule restricting pas¬ 
sengers to the use of one seat each if cars are not 
crowded, and to one half of a seat if they are 
crowded, and prohibiting backs of seats from being 
turned so as to make the seats face each other, and 
not allowing passengers to place baggage on seats 
in front of them is a reasonable one,** as is also a 
rule requiring conductors to permit a passenger 
who has failed to get the ticket really desired, on 
complaint made of the true condition, to ride in the 
coach in which he would have been entitled to ride 
if no mistake had been made, on payment of the 
difference in price of tickets.** 

d. Separate Accommodation for !Eaces 

Independently of, or in accordance with, statutes a 
carrier may prescribe reasonable regulations for the 
separation of white and colored passengers if equal and 
like accommodations are afforded to both races. 

A common carrier, independently of statute, has 
the right to presenbe reasonable regulations for the 
separation of white and colored passengers, giving 
equal and like accommodations to both;i if equal 
accommodations are provided it is not guilty of 
discrimination and it does not violate the civil rights 
of a passenger, see C.J S. title Civil Rights § 10, 
also 11 C.J- p 809 note 90. Under a statute spe¬ 
cifically providing for the separate accommodation 
of races, the carrier may make reasonable rules 


87. Gia.—Rossman v. Georgia Ry. & 
Power Co.. 91 SE. 90. 146 Ga. 264, 
L..R.A-1917C 4S3 

Ky.—Hollon v. Louisville & N. R. 
Co., 272 SW. 740, 209 Ky, 287, 42 
ALR. 155. 

10 C.J. p 734 note 44 Cal. 

88l S.C.—Case v. Seaboard Air Line 
R. Co„ 77 SB. 1017, 92 S.C. 282. 
Ann Cas.l915A 1065, L.R.A.1915B 

915. 

10 C.J. p 807 note 90. 

Corpus Juris is cited with approv¬ 
al in: 

Ky—^Hatfield v. Payne, 242 S.W. 32, 
195 Ky. 310. 

Miss.—Anderson v. Gulf & S. I. R. 
Co. 113 So. 188, 147 Miss. 164. 

89- Ky —Hatfield v. Payne, 242 S 
W. 32, 195 Ky. 310. 

90. Ark—St Louis, etc, R Co. v 
Petties. 138 S.W. 961. 99 Ark. 415. 
10 CJ. p 807 note 92. 

91- Ky—^Hollon v- Louisville & K. 


R. Co, 272 SW. 740, 209 Ky. 287, 
42 A.LR 155. 

10 C-J p 807 note 91. 

92- N.T.—^Davis v. New York Cent 
R. Co.. 298 N.T.S. 44, 163 Misc. 
710. 

93- Ind—Evansville, etc, R. Co v. 
IDuncan, 92 Am.D 322, 28 Ind. 441. 

NC,—^Purcell v. Richmond, etc., R. 
Co.. 12 SE 954, 956, 108 NC. 414. 
12 L.ILA. 113. 

94i. Ky—Brumfield v. Consolidated 
Coach Corporation, 40 S.W.2d 356, 
240 Ky, 1. 

10 C J. p 806 note 85. 

95. Miss.—^Louisville, etc., R. Co. v. 
Patterson, 13 So. 697, 69 Miss 421, 
22 LR.A 259. 

96- Ky.—Payne v. Combs, 249 SW. 

1031, 198 Ky 749 
10 C.J. p 806 note 85 [dl, Ce]. 
Female passenger 
It IS not, as a matter of law, a 
breach of duty to assign a female 
passenger to a seat in the smoking 
car. Such passenger should be peiv 
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mitted to enter a ladies' coach, if 
room IS available therein, and should 
not be required to ride in the smok¬ 
er, if smokmg is offensive to her. 
and that fact is communicated to 
the agent in charge of the tram; 
but if she voluntarily enters the 
smoker, and fails to request the 
agent to find her a seat elsewhere, 
she cannot complam of the smoke 
—Payne v. Combs, 249 S W. 1031, 198 
Ky. 749. 

97. Mo.—^McLain v. St. Louis, etc, 
R Co., Ill SW. 835, 131 MoApp. 
733. 

sa Tex.—Gulf, etc, R. Co. v. 

Moody, CivJ\.pp, 30 SW. 574. 

99- Miss.—Alabama, etc., R. Co. v. 

Drummond, 20 So. 7, 73 Miss 813. 
!■ Ky —^Brumfield v. Consolidated 
Coach Corporation. 40 S.W.2d 356. 
240 Ky. 1. 

NC—Huff V. Norfolk-Southern R 
Co,. 88 SE 344, 171 N.C. 203. L. 
RA.1916B 278. 

10 CJ p 804 note 58—^11 CJ. p 809 
note 88. 
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>r regulations as to the time and manner of desig- 
lating the respective compartments of the races 2 

It IS the duty of the conductor or other proper 
employee to exercise reasonable care in ascertain- 
ng the race to which the passenger belongs and in 
issigning passengers to the proper coaches :3 if 
n arriving at his conclusion he makes an honest 
nistake as to the race to which the passenger be- 
ongs, the carrier is not responsible in damages,^ 
Dut if he fails to exercise ordinary care, diligence, 
md judgment in this regard, whereby a passenger 
3f one race is compelled to ride in a coach or com- 
Dartment set apart for passengers of another race, 
:he carrier may be held liable in damages.® 

Where a white® or neg^o^ passenger is compel¬ 
led, in violation of the statute, to ride in a compart¬ 
ment with members of the other race he may re¬ 
cover damages, but the mere violation of the stat¬ 
ute does not of itself confer a right of action in 
favor of a passenger if no damages are sustained.® 

The carrier is not liable where a passenger of one 
race voluntarily rides in a coach intended for pas¬ 
sengers of the other race,^ and so it is not liable 
to a white passenger who, because of the unex¬ 
pectedly large influx of pa^ssengers, can get a seat 
only in the compartment for colored passengers, 
where the passenger voluntarily takes a seat 
there.^® 

Such a statute does not require that separate din¬ 
ing cars shall be provided, and does not prohibit 
a railroad from adopting a rule by which it serves 
white persons at one hour and negroes at another. 


but the carrier may be liable for negligence in mak¬ 
ing a call to the dining car for white persons at a 
time when negroes are about to be served.^^ The 
carrier does not violate a duty to a white passenger 
by failing to provide separate accommodations in a 
caboose attached to a freight train, where the stat¬ 
ute expressly contains an exception to that effect.^2 

Assignment of seats. Under a statute so provid¬ 
ing, a conductor has the duty and is empowered not 
only to assign a seat at the time a passenger enters 
the car but to make such necessary reassignments 
as the exigencies of the traffic may require,^® and 
he may use reasonably necessary force to compel 
the passenger to comply therewith.!^ 

Furnishing step-boxes. In accordance with the 
necessity that the separate coaches or cars shall be 
equal in all points of comfort and convenience, the 
carrier must provide step-boxes at the entrance of 
coaches for negro passengers when such are pro¬ 
vided at the entrances for white passengers.^® 
Duty to furnish step-boxes generally see mfra § 
728. 

Officer and prisoner. The carrier may require 
a white oflSper to keep his negro prisoner in the 
coach or compartment for colored passengers, and 
it is not liable for damages at the suit of the officer 
if the conductor or servant in charge does so with¬ 
out insult or undue violence, where the statute 
makes no provisions or exceptions in favor of offi¬ 
cers having prisoners in their charge,^® or even 
where the statute expressly excepts officers trans¬ 
porting prisoners from its provisions, the exception 
being created in favor of the officer only.i2 


2. Ark.—Bradford v. St. Louis, etc.*' 
R. Co.. 124 S.W. 516. 93 Ark. 244. 

3. Tenn.—Nashville, C. & St, L, R. 
Co. v. Cathey, 4 TenDLCiv-A. 346. 

4. Va.—-Virffinia Ry. & Power Co. v. 
Beaton, 137 S.E. 500, 147 Va. 576. 

10 C.J. p S04 note 62. 

5* Tenn—Nashville, CL & St, L. R. 

Co. V. Cathey, 4 Tenn.CivJL 346- 
10 C J. p 804 note 63. 

6- Ark.—Chicago, etc., R, Co. v- Al¬ 
lison. 178 S.W. 401, 120 Ark. 54. 

Ky.—Chesapeake, etc., R. Co. v. Aus¬ 
tin. 126 SW. 144, 137 Ky. 611. 136 
Am.S.R 307. 

Sign changed hy outside agency 
The rule in the text is true even 
though there were other coaches on 
the tram for white persons and 
the sign designatmg the coadh had 
been changed by some outside agen¬ 
cy-—Pa 3 nie v. Stevens, 88 So. 165, 
125 Miss. 582, petition dismissed 43 
S Ct. 165, 260 U.S. 705, 67 L-Ed. 
473. 

7- Ky.—Conley v. Central Kentucky 


Tract. Co., 154 S.W. 41, 152 Ky. 
764. 

8. Ark—Hines v. Meador, 224 S.W. 
742, 145 Ark. 356. 

9- Miss.—Anderson v. Gulf & S I 
R. Co., 113 So. 188, 147 Miss. 164. 
10 C J. p 805 note 64. 

10. Miss.—Anderson v. Gulf & S. L 
R. Co, supra. 

10 C.J. p 805 note 64 [a]. 

11. Tenn.—Shelton v. Chicago. R L 
& P. R. Co., 201 S.W. 521, 139 
Tenn. 378, L.RA.191SD 707. 

12. OkL—St. Louis, L M. 4b S. Ry. 
Co. V. Freeland, 134 P. 47, 39 Okl. 
60. 

13. Ark.—^Little Rock Ry. & Elec¬ 
tric Co. V. Hampton, 165 S.W. 289, 
112 Ark. 194—^Bradford v. St. Lou¬ 
is. etc., R. Co., 124 S.W. 516, 93 
Ark. 244. 

Ga.—Sava^riab Electric Co. v. Lowe, 
108 S.E. 313, 27 Ga.App. 350. 

14. Ark.—Little Rock Ry. & Elec¬ 
tric Co V Hampton, 165 S.W. 289, 
112 Ark. 194. 


offl<5ers 

Where colored passenger refused 
to exchange seat with white passen¬ 
ger as requested by bus driver in 
accordance with state segregation 
law, and driver called officers who 
arrested colored passenger for dis¬ 
orderly conduct when she used pro¬ 
fane language and refused to move 
on officers' request, but bus driver 
did not assist in ejecting passenger 
from bus, bus company was not lia¬ 
ble to passenger for breach of con¬ 
tract.—Kmchlow V. Peoples Rapid 
Transit Co., D.C., 88 F.2d 764. 

15. Okl —St- Louis-San Francisco 
Ry. Co. V. Loftus, 234 P. 607, 109 
OkL 141. 

16L Ala.—Spenny v. Mobile & O. R. 
Co., 68 So. 870, 192 Ala. 483, deny¬ 
ing certiorari 67 So. 740, 12 Ala. 
App. 375. 

HI —Illinois Cent. R. Co. v, Cox, 
96 So. 685. 132 Miss. 471. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 

SharmaTi, Civ.App, 168 S.W. 1045. 
17. Ky.—Louisville^ etc., R- Co. v. 
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§ 646 

§ 646. Continuous Trip According to Terms 
of Contract 

A passenger is entitled to transportation from the 
point indicated by his ticket as the beginning of his 
journey, but he may begin his journey at an inter¬ 
mediate point. He is not entitled to leave the train 
on personal business or pleasure; and the carrier, un¬ 
less the conductor has announced the time the train will 
remain standing and the passenger relies thereon, is not 
liable for departing before the return of a passenger who 
has absented himself. The words “continuous passage” 
on a ticket do not import that a passenger shall be car¬ 
ried without any stop or change. 

The passenger is entitled to transportation from 
the point indicated by his ticket as the begmnmg 
of his journey to his destination, and not in the op¬ 
posite direction and the facts that the holder 
has been permitted on former occasions to make a 
reverse trip on a ticket calling for passage in one 
direction, and that a conductor on another train at 
another time gave his opinion to the holder that the 
ticket would be good for passage either way, do 
not alter the rule.1* Where the conditions of the 
ticket require a continuous journey, the passenger 
may, nevertheless, commence his journey at an in¬ 
termediate point.20 A passenger has no legal right 
imnecessarily to leave the train on personal busi¬ 
ness or pleasure at an intermediate station where 
the train is detained for an unusual length of 
time, and if he does so the carrier is not liable if 
the train departs before his returiL^l However, the 
carrier is liable if the conductor announces or states 
as a fact the period of time the train will remain 
standing and the passenger by relying on the state¬ 
ment is left behind,-^ but this rule is not applicable 


where the conductor, not knowing of the passen¬ 
ger's intention to leave, merely gives his opinion as 
to the time the tram will start.^^ 

The words "continuous passage" have been held 
to mean the continuous passage of the person to 
whom the ticket was issued, and not that of the 
tram;24 they do not import that he shall be ear¬ 
ned without any stop or change of cars 25 

Requirements as to change or transfer are dis¬ 
cussed in § 648 infra. 

§ 647. - Stop-Over Privileges 

In the absence of statute or of an agreement, a pas¬ 
senger IS not entitled on the original ticket to stop-over 
at an intermediate point. Under an agreement or a 
statute so providing, a passenger may be entitled to stop 
over at intermediate points if the conditions of the stop¬ 
over privilege are complied with. Generally, a passen¬ 
ger holding a coupon ticket may stop over at any con¬ 
necting point. 

In the absence of a contract to the contrary 
arising from special provisions, or implied from 
usage or regulation, a ticket entitles a passenger 
only to continuous transportation from the initial 
point to the end of his journey; and if, after com¬ 
mencing the journey, he stops off or abandons it 
before reaching his destination, he is not entitled 
to complete it on another tram or at another time, 
under the original ticket or payment of fare,2® 
particularly where the ticket expressly provides 
that the trip shall be continuous, although this sim¬ 
ply expresses the general rule of law.27 Likewise 
the passenger cannot, instead of himself resuming 
his journey on a subsequent train, introduce some 


Catron. 43 S.W. 443, 102 Ky. 323, 
19 Ky.L. 1346 

Huff V Horfolk-Southem R. | 
Co, 88 SB 344. 171 N.C 203, Lu | 
ILA.1916E 278. 

la. Cal —Squires v. Southern Pac. 

Co. 183 P 695. 42 CalApp. 459. 

10 C J. p 807 note 98. 

la. Me.—^Keeley v. Boston, etc, R. 
Co.. 67 Me. 163. 24 Am.R. 19. 

90. Gteu—Georgia R., etc., Co. v. 

Clarke. 25 S.E. 368. 97 Ga. 706. 
H.T.—Auerbach v. New York Cent, 
etc, R. Co, 89 N.Y. 281, 42 Ain.R. 
290. 

21- Ga.—Southern Ry. Co. v. Ste¬ 
phens. 98 S.EL 176. 23 Ga.App 200. 
Tex—^Missouri, etc, R. Co. v. Price, 
106 SW. 700, 48 Tex.Civ.App. 210. 

22. Ala.—^Louisville & N. R Co. v. 
McCue, 114 So. 218. 216 Ala. 616, 
61 A L R. 400 

Tex —^Missouri, etc , R. Co. v. Price, 
106 SW. 700. 48 TexCivApp 210. 
Scope of conductor’s authority 

It IS within the scope of the au¬ 
thority of the conductor to announce 


to a passenger, at his request, the 
name of the station at which the 
tram is then stopped, to state to 
him the length of time the tram 
will remaiTi there, and to hold the 
tram, in accordance with the answer, 
for the time so designated.—^Mis¬ 
souri, etc*. R. Co. V. Price, 106 S 
W. 700, 48 Tex.CivALpp. 210. 

23- Ga.—Southern Ry. Co. v. Ste¬ 
phens, 98 SB. 176, 23 GaApp. 200. 

Fzesmuption that passenifer will ab¬ 
sent h-iniself 

■Where train was detamed at a sta¬ 
tion and passenger asked conductor 
how long he expected to rpmaiTi^ con¬ 
ductor could not be presum^ to 
know that passenger intended to ab¬ 
sent hmiself from station grounds, 
and his answer m good faith neither 
increased nor diminished carrier’s 
duty or hability.—Southern Ry. Co 
V. Stephens, 98 SB. 176. 23 GaApp 
200 . 

Departure to inspect min 

A passenger who, after hemg told 
by the conductor that the train 
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would remain about an hour, relied 
thereon, and left to mspect a mill 
a quarter of a mile away, and on 
returning m about three-quarters of 
an hour found that tram had left, 
could not recover against the ear¬ 
ner.—Southern Ry. Co. v. Stephens. 

98 SB. 176, 23 GaApp. 200. 

24- Mo—Walker v Wabash, etc., R. 

Co., 15 MoApp 333. 

Mont—^Brian v Oregon Short Line 
R Co, 105 P. 489, 40 Mont. 109, 
25 LRA,NS. 459, 20 AnmCas. 
311. 

25. Ill—Bjirsch v. Bast St. Louis & ’ 
Suburban Ry. Co. 210 Ill App. 662. 

10 C.J. p 808 note 8. 

26. N-J,—^Pennsylvania R. Co v. 
Parry. 27 A. 914, 55 NJLaw 551. 
39 AbolSR. 654. 22 LRA. 251. 

Tenn.—Louisville, etc, R. Co. v. 
Klyman, 67 S.W. 472, 108 Tenn. 
304. 91 Am.S.R. 755, 56 L R.A 769. 
10 C.J. p 807 notes 2, 3. 

27. N.Y.—Barker v. Coflm, 31 Barb. 
656. 
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one else in his stead, and compel the carrier to com¬ 
plete the contract by carrying such other person 
on a subsequent train.-^ Should a passenger at¬ 
tempt to resume his journey by virtue of the same 
ticket, the conductor may demand the regular fare; 
but before doing this, or before ejecting him for 
refusing to pay the same, he must return to such 
passenger the ticket which he has declined to hon- 
or.29 A ticket marked ‘‘good for one seat," etc., 
has been construed to mean one seat in the same 
train on which the holder takes passage, and that 
he is to be carried by that train only, and not by 
train after train, and by broken stages, day after 
day.^® 

Stop-over; when permitted in general. The car¬ 
rier may by special agreement bind itself by the 
grant of the privilege of stopping over at an inter¬ 
mediate station; but in order to have this effect, the 
agreement must have been made by competent au¬ 
thority,*^ Time in these contracts is usually an im¬ 
portant element, because, in as much as the carrier 
is required to furnish accommodation for all per¬ 
sons who apply for passage on any day, it is im¬ 
portant to know how many are to be carried, and 
this cannot be known if there are persons holding 
tickets who have a right to apply for passage along 
the route in numbers entirely unknown.** It has 
been held that where a passenger is informed by the 
conductor that he may stop off en route, and then 
continue his journey on the same ticket, and when, 
in pursuance of such advice, he leaves that train 
and boards another, the company is bound to carry 
him to the end of his route;** but the contrary has 
been held, where the ticket expressly restricted the 
passenger to a continuous trip and provided that no 
agent had authority to modify the contract.*^ 

28. Mo.—Walker v. Wabash, etc., R. 

Co., 15 Mo App. 333. 

29. Pa.—Vanfcirk v. Pennsylvania 
R. Co., 76 Pa. 66, 18 AmR. 404. 

30. Pa.—Hietrich v. Pennsylvania 
R. Co.. 71 Pa. 432, 437, 10 AmR. 

711. 

31. U S.—Scofield v. 

Co, Ohio, 112 F. 855, 50 aaA. 

553, 56 L.R.A. 224. 

10 aJ. p 808 note 10. 

32. N.T —^Terry v. Flushing, etc., R. 

Co., 13 Hun 359. 

33. N.Y.—^Tarbell.v. Northern Cent. 

R. Co., 24 Hun 51. 

10 C.J. p 808 note 12. 

34. Mont.—Sanden v. Northern Pac. 

R. Co., 115 P. 408, 43 Mont. 209, 34 
L.R.A.,NS, 711. 

10 C.J. p 809 note 13. 

35- TJ.S.—New York, etc., R Co. v. 


Under a regulation giving the privilege of stop¬ 
ping over, a passenger has the right to rely on the 
assurances of the conductor with reference there- 
to.*5 W'here a usage is relied on as giving a right 
to stop over, the subsequent change of the usage by 
a rule has been held binding on the passenger, al¬ 
though he had no notice thereof,*® and the mere 
fact that a passenger has been allowed on some oc¬ 
casions to stop over does not entitle him to do so on 
other occasions.*^ 

WTien expressly so provided b 3 ' statute, a passen¬ 
ger is entitled to stop over at an intermediate 
point;** and a company^ may' be required to sell 
tickets with stop-over privileges or be subject to a 
penalty for violation of the provisions of the stat¬ 
ute.** A statute requiring the sale of stop-over 
tickets has no extraterritorial operation,-*® although 
it applies to a foreign corporation while acting as a 
carrier in the state. Such a statute does not ap¬ 
ply to one who demands a ticket with a desire that 
it shall be refused and for the sole purpose of lay¬ 
ing a foundation to recover the penalty'.^* 

Where the continuity of the journey' is interrupt¬ 
ed by misfortune or accident, without fault on the 
part of the passenger, he is entitled to continue his 
journey by another train.^* 

Compliance with conditions. Where the passen¬ 
ger’s ticket, or a regulation of the company, at¬ 
taches certain conditions to the stop-over privilege, 
the passenger is entitled to that privilege only on 
complying with such conditions,'**^ such as a con¬ 
dition requiring the passenger to obtain from the 
conductor, or other tram oiBScer, his indorsement of 
the ticket or check^® or a stop-over check.^® Where 
a conductor’s check is given, it must contain a 
clause expressly authorizing the stop-over priv- 

Mass.—Boston, etc., R. Co. v. Traf- 
ton, 33 N.E. 829. 151 Mass 229. 

41. Me.—^Dryden v. Grand Trunk R. 
Co, 60 Me. 512. 

42- Cal.—Southern Pac. Co. v Rob¬ 
inson, 64 P. 572, 132 CaL 408, 12 
L.RA..N.S.. 497. 

43- Ky.—Wilsey v. LiOuisville, etc., 
R Co.. 83 Ky- 511. 

Pa.—^Dietrich v. Pennsylvania R- 
Co., 71 Pa 432, 10 Am-R. 711. 

10 C.J. p 809 note 23. 

44. "Wis,—^Yorton v Milwaukee, etc., 
R. Co., 11 N.W. 482. 54 Wis. 234, 
41 Am.R- 23. 

10 C.J p 809 note 14. 

45- N.Y.—Beebe v. Ayres, 28 Barb. 
275. 

46L Mass —^Dixon v. New Kngrland 
R. Co., 60 NJB. 581. 179 242. 

10 C.J. p 810 note 30. 


Pennsylvania 


Winter, 12 S.Ct. 356. 143 TJ.S. 60. 
36 L..Bd. 71. 

Ky.—Wilsey v. Louisville, etc., R. 

Co., 83 Ky. 511. 7 KyL. 498. 

Mo—Cherry v. Kansa*? City, etc., R. 

Co., 52 Mo App. 499. 

3GL N.H,—^Johnson v Concord R 
Corp.. 46 N.H 213, 88 AmD. 199. 
37- Iowa.—Stone v. Chicago, etc, R. 

Co., 47 Iowa 82, 29 Am.R. 458. 
NY.—^Denny v. New York Cent., etc., 
R. Co.. 5 Daly 50. 

38. Cal—Robinson v. Southern Pac. 
R Co, 38 P. 94, 722, 105 Cal. 526, 
28 L.R.A. 773. 

Me.—Carpenter v. Grand Trunk R. 

Co., 72 Me. 388, 39 Am-R. 340. 

10 C.J. p 809 note 18. 

39. Cal.—Southern Pac. Co. v. Rob¬ 
inson, 64 P. 572, 132 CaL* 408. 12 
L.RA,N.S.. 497. 

40- Me.—Carpenter v Grand Trunk 
R. Co., 72 Me. 388, 39 Am.R. 340. 
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ilege, as such check in the ordinary form is a mere 
certificate of payment of fare or surrender of the 
regular ticket and will not entitle the passenger to 
a stop-over.^7 

The stop-over privilege is exhausted by the ex¬ 
piration of the time for which it was granted,^* or 
by one exercise thereof.^® 

Ticket in coupon fonn. An ordinary coupon tick¬ 
et which amounts in effect to separate contracts of 
transportation over distinct lines, and with no spe¬ 
cial stipulations as to the journey being continu¬ 
ous, permits the passenger to stop off at any con¬ 
necting point and subsequently avail himself of the 
coupons entitling him to transportation for the re¬ 
mainder of his joumey.5® This is true with ref¬ 
erence to the several divisions of a system owned 
or operated by one management,^! but a passenger 
has no right, under this rule, to stop over at a sta¬ 
tion between sudi connectmg points.®^ The ticket 
may provide that the passage must be continuous 
to the point of destination, but provisions on this 
subject must be clear, and when they are of doubt¬ 
ful import they wiU be construed against the com¬ 
pany, and the passenger will be held to have the 
right to stop over at terminal points.®^ 

§ 648. Transferring from One Car or Train to 
Another; Street Car Transfers 

a. In general 

b- Statutory reg^ations 

c. Duty of employee to give transfer; 

acceptance 

d. Transfer tickets or tokens in general 

c. Time of demanding transfer 

f. Point of transfer 

g. Time limit for use of transfer 

h. Inspection of transfer 


a. In Creneial 

A carrier may by reasonable regulation require that 
passengers for a certain point shall go through without 
change on some trains and on others that they shall 
change at an intervening station. In case of an accident 
or delay a passenger may be required to transfer to an¬ 
other tram or car. The carrier must notify passengers of 
a regulation requiring a change, but special or individual 
notice or information is not necessary in the absence of 
a request therefor. 

A carrier may by a reasonable regulation require 
that passengers for a certain point shall go through 
without change on some trains and on others that 
they shall change at an intervening station,54 and 
a passenger is not entitled to damages for being re¬ 
quired to change cars before reaching the destina¬ 
tion to which he holds a ticket,®^ unless the regula¬ 
tion is under the circumstances unreasonable,56 un¬ 
less under the rules and schedules of the carrier 
such station is a stopping place for the train on 
which, he takes passage,®^ or unless he was assured 
by the a^ent of the company, from whom he pur¬ 
chased his ticket, that a change of cars would not 
be necessary. 5 8 Xn the latter case the carrier is not 
relieved from liability by a rule that a passenger 
may expect to be accorded by the conductor only 
such rights as his ticket on its face entitles him to, 
although it has been held that the passenger must 
conform to the reasonable requirements of such 
rule so as not to increase his damages.®^ A pas¬ 
senger may be required, under the rules of the com¬ 
pany, to take a through car to his destination and 
may be refused a transfer if he takes a car which 
he knows is going only part of the way,®® or if he 
takes a car which will carry him to his destination 
in the same time and by practically as short a route 
without transferring.®! On the other hand, he may 
be required, under the rules of the carrier, to trans¬ 
fer from a short service car, at the end of its run, 
to a through car,®^ and he may be entitled by stat- 


47- uriiiTi—Wyman v. Northern Pac. 

R. Co., 25 N.W. 349, 34 Minn. 210. 
10 C.J. p 810 note 31. 

48. HI.—Churchill v, Chica^ro, etc., 
R. Co, 67 Ill. 390. 

Mo.—Cherry v. Chicagro, etc., R. Co., 
90 S.W. 381. 191 Mo. 489, 109 Am. 
SR 830. 2 L.RA.,N.S., 695. 

10 C.J. p 810 note 32. 

49. N.T.—Denny v. New York Cent., 
etc., R Co. 5 Daly 50. 

50. Mo—Cherry v. Chicag^o, etc., R 
Co, 90 SW. 381. 191 Mo 489, 109 
AmS.R 830, 2 L.RA^,N.S, 695. 

Or.—^Nichols V Southern Pac. Co., 31 
P. 296. 23 Or. 123. 37 Am.S.R. 664, 
IS Ii.R.A 55. 

10 C J p 809 note 24. 

51. Ga —Spencer v. ILiovejoy, 23 S. 
E. 836. 96 Ga 657, 51 AmS.R. 152. 


50; Mont.—^Brian v. Oregon Short 
Line R Co.. 105 P. 489, 40 Mont. 
109, 25 LRA-,NS, 459, 20 AnmCas. 
311. 

10 C J. p 809 note 26. 

53. N.Y.—Auerbach v. New York 
Cent., etc.. R Co., 89 NY. 281. 42 
Am R 290. 

54. Tex.—St Lonis Southwestern R 
Co. V. McCullough, 45 S.W. 324. 18 
T<^xCiv-App. 534. 

55i. Rl—Kirsch v. East St. Louis & 
Suburban Ry. Co., 210 lU-App 662 
S-C—May v. Seaboard Air Lme Ry 
Co, 96 S E 482, 110 S C. 84. 

10 C J. p 810 note 35 

56. N.Y.—GoodmaTi v. New York R 
Co, 148 NY.S. 279, 86 Misc 43. 

10 C.J. p 810 note 36. 

57- Ala—Louisville, etc., R Co. v 
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Thomason, 60 So. 506, 6 AlaApp. 
365. 

58- Ala—Louisville, etc 5 R Co. v. 
Thomason, supra 

I>.C—Dye V. Virginia Midland R Co., 
20 DC 63 

Mo—Dillon V. Lindell R Co., 64 Mo- 
App. 418. 

59- Ala—Louisville, etc, R Co. v. 
Thomason, 60 So 506, 6 AlaApp. 
365. 

60- Wash—Mills V. Seattle, etc., R 
Co. 96 P. 520, 50 Wash. 20, 19 L. 
RA.N.S. 704 

10 C.J. p 810 note 41. 

61- Mo.—Curran v. United Rys Co 
of St. Louis, 196 S.W. 56. 197 Mo. 
App. 397. 

62- NY—Goo^rnan v. New York R 
Co, 148 N.Y.S. 279, 86 Misc. 43— 
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ute to such a transfer.®^ Where a company is 
bound under its franchise to issue transfers, the 
court will not make an order in anticipation of a 
breach by the company.®^ The passenger must com¬ 
ply with the conditions of the transfer and regula¬ 
tions of the carrier with respect thereto to be en¬ 
titled to a transfer and transportation in accordance 
therewith on connecting lines.®® 

Accident or delay. In case of an accident or de¬ 
lay to the car on which a passenger is riding, he 
may be required to transfer to another car,®® and 
it has been held that a passenger is entitled to make 
such transfer without paying a second fare, where 
the car on which he is riding is, through accident or 
otherwise, unreasonably delayed.®^ However, the 
fact that the car on w’hich a passenger is being ear¬ 
ned becomes disabled, and the carrier refuses to 
transfer him to another car for the original* fare, 
does not entitle him to transfer himself to another 
car and continue his journey without paying a sec¬ 
ond fare; by so doing he does not subject the car¬ 
rier to further liability and if he is ejected there¬ 
for, he can recover only for breach of the contract 
to carry within a reasonable time.®® A carrier is 
not bound by a conductor's agreement to forward 
a passenger where his train has been delayed by 
unavoidable accident®^ 


Notice of change of cars. A primary duty rests 
on the carrier to notify passengers of a regulation 
requiring a change of cars,^® but, in the absence of 
a request therefor, special notice or information 
need not be given,^^ and a reasonable notice is suffi- 
cient.^2 Where a passenger learns that he must 
change cars to reach his destination, it is his duty 
to ascertain where he must make such change, 
and if by his failure so to do he misses connection 
or is carried over a wrong line the company is not 
liable,^® unless he w’as misled by the carrier's au¬ 
thorized agents or servants."^ The carrier is lia¬ 
ble where, on request, its agents negligently fail or 
refuse to inform a passenger as to the point where 
he will have to change."^® 

b. Statutory Eegnlations 

Under statutes, municipal regulations, or orders of 
the public service commission, a street railroad may be 
required to issue transfers to a connecting line, leased 
or operated by the same company within the city limits. 

Statutory or municipal regulations are sometimes 
made and held reasonable which require that a 
transfer shall be given on the change of a passen¬ 
ger from one street railroad line to a connecting 
line, leased or operated by the same company with¬ 
in the city’s limits,^® and under some reg^ations a 
system of transfers may be ordered by the corpo¬ 
ration or public service commission.'^^ This duty of 


GoodmaTi V. New York R. Co., 142 
N.Y.S. 520, 81 Misc. 207. 

GO. N.Y—Goodman v. New York R. 
Co. 150 N.Y.S. 702, 88 Misc. 95. 
"Short service car” defiiLed^—-A cax 
not mnniTigr to the end of a street 
railway company’s line, but only to 
a given street, is a “short service 
car.”—Gkiodman v. New York R. Co., 
150 N.YS. 702. 88 Misc. 95. 
eft- Wash.—McGilvra v. Seattle Elec¬ 
tric Co.. Ill P. 896. 61 Wash. 38. 
Ann.Casl912B 1020. 

GSi. Mieh.—^Heffron v. Detroit City 
R. Co., 52 NW. 802. 92 Mich. 406,1 
31 Am-SR. 601. 16 LRA. 345. 

66 i. Mo.—Dryden v. St. Donis Transit 
Co., 96 SW. 1044, 120 MoApp. 424. 
10 C J. p 810 note 44. 

Cars following in cl€>se pro-rf-mify 
A passenger on an interurban car 
running over a river between two 
cities IS not refused a continuous 
passage to the temninal city, where, 
owmg to the “bunching^” of three 
cars, because of an accident, in the 
city in which passage is taken, the 
conductor requests the passenger to 
take a transfer and get on the car 
following in close proximity, which 
he refuses to do, and remains on the 
car until it rounds a loop and starts 
on its return trip.—Elirsch v. East 
St. Liouis & Suburban Ry. Co., 210 
m.App. €62. 


€7- Ky.—Wilsey v. Louisville, etc., 
B. Co.. 12 S.W. 275, 83 Ky. 51, 11 
KyXi. 419, 5 LB A 855. 

68 ;. Ga—Homesby v. Georgia R., 
etc., Co.. 48 S.E. 339, 120 Ga 913, 
1 AnaCas. 1396. 

N.Y.—Taylor v. Nassau Electric R. 
Co., 53 N.Y.S. 5. 32 App.Div. 4S6. 

69- Tex.—Houston, etc., R. Co. v. 
Rogers, 40 S-W- 201, 16 Tex.Civ. 
App. 19. 

TOl Ala—Central of Georgia R. Co. 

V. Ashley, 48 So. 981, 159 Ala 145. 
7L Ark.—St. Louis^ L M. & S. Ry. 
Co. V. Needham, 184 S.W. 47, 122 
Ark. 584. 

Ga—Willi5»Tn«? V. East Coast Stages 
Co., 182 S.B. 415. 52 GaApp. 77. 

72. N.Y.—^Barker v. New York Cent. 
R. Co., 24 NY. 599. 

“If the defendant gave such pub¬ 
lished notice of the running of its 
trains, and such special notice in the 
cars, of the necessity of changmg 
cars at any particular station, that 
every traveler of ordinary intelli¬ 
gence, by the use of reasonable care 
and caution, would obtain all the re¬ 
quisite information as to the route 
to be traveled, and the cars to be 
taken at any intermediate point of 
the voyage, it discharges its whole 
duty in this respect.”—^Page v. New 
York Cent. R. Co., 13 N.Y.Super. 523, 
529. 


73- Ark.—SL Louis, L M. & S Ry 
Co. V. Needham, 184 S.W. 47, 122 
Ark. 5S4. 

10 C.J. p 811 notes 49, 50. 

TA Ark.—Chicago. R. I, & P. R. 
Co. V. Floyd, 171 S.W. 913, 115 Ark. 
€07. 

Tex.—St. Louis Southwestern R. Co. 
V. McCullough, 45 S.W, 324, IS Tex. 
Civ.App. 534- 
10 C.J. p 811 note 51. 

75- Okl.—Lilly v. St. Louis, etc., R. 
Co., 122 P. 502, 31 OkL 521, 39 L.R. 
A-,N.S-, 663. 

76. HL—CJhicago Union Tract. Co. 
V. Chicago, 65 N.E. 451. 199 Ill. 
4S4, 59 L.R.A 631. 

10 C.J. p 811 note 53. 

Bight, not privil^e 

Under a statute requiring the giv¬ 
ing of transfers, a transfer to a pas¬ 
senger IS not a privilege but a right. 
—City of Cincinnati v. Cmcinnati St. 
Ry. Co.. 3 Ohio NP.,NS,. 489. 

ITxbaa. and interburban. passengers 
Within city limits, urban and in- 
terurban passengers have precisely 
the same rights as to transportation 
on transfer.—City of Cincinnati v. 
Cincinnati St. Ry. Co., 3 Ohio N.P. 
N.S.. 489. 

77. N.Y.—Willcox v. Richmond 
Light, etc-. Co. 128 N.Y.S. 266. 142 
App Piv. 44, amrmed 95 N.EL 1141. 
202 N.Y. 515. 
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giving" transfers rests not only on the technical 
owner, but also on the real or beneficial owner, of 
the lincs,^* and not only on transportation com¬ 
panies existing at the time the statute is enacted, 
but also on those coming into existence thereaft¬ 
er;"® and also, in the absence of a provision to the 
contrary, this dutj" has been held to apply to the 
limits of the city as subsequently extended.®® Un¬ 
der some regulations transfers may be required 
even to the lines of other carriers,although, in 
the absence of statute, transfers cannot be required 
from one line to another, owned and operated by 
an independent transportation company,®- or from 
a line in one city to a line in an adjoining city, al¬ 
though owned by the same company.®® In the ab¬ 
sence of express statutory authority a municipality 
has no authority to require the giving of trans¬ 
fers,®^ but the power of a municipality to fix a max¬ 
imum rate of fare has been held to carry as an 
incident thereto the power to require tickets trans¬ 
ferring passengers from one line to another of the 
same transportation company.®5 A statute requir¬ 
ing a street railroad company to accept transfers 
from contiguous independent lines is not unconsti¬ 
tutional, although a provision in the company’s 
charter fixes the maximum rate of fare, nor is it 
unconstitutional in that it compels the carriage of 
transferred passengers at a loss, where presump¬ 
tively the loss will not be such as to render the com- 
pan 3 r’s business unremunerative as a whole;®® such 
a statute does not take pifoperty without due process 
of law, in that it requires the gp-atuitous carriage of 


certain persons, where, reciprocally, the contiguous 
line is required to accept its transfers, and commis¬ 
sioners are, by the statute, given the power to adjust 
any inequalities between the two, and where the 
statute extends the transfer privileges to all per¬ 
sons in the same circumstances, it is not objection¬ 
able as creating a favored class.®^ 

Under New York statutes so providing, every 
street railway company within the concept of the 
statute shall, on demand and without extra charge, 
give to each passenger paying one single fare a 
transfer entitling such passenger to one continuous 
trip®® to any point or portion of any railroad em¬ 
braced in such contract®® within the limits of any 
one incorporated city or village.®® The statute in¬ 
cludes every street railroad company which enters 
into a contract with another company for the use 
or lease of its road,®l and a company formed by the 
consolidation of several companies.®® In order that 
a passenger may be entitled to a transfer from one 
line to another under these statutes, the two lines 
must be operated as intersecting lines in one rail¬ 
road system.®® Such a statute is a valid exercise 
of the police power of the legislature.®^ 

c. Duty of Employee to Give Transfer; Ac¬ 
ceptance 

It is the duty of the conductor to issue a transfer in 
a proper case on demand by a passenger and the latter 
may recover damages from the carrier for an unlawful 
refusal to issue or the issuance of an improper transfer. 
Generally, a passenger who accepts a transfer must 
comply with the reasonable rules or conditions on which 
it IS issued. 


Okl.—Oklahoma R. Co. v. Powell, 127 
P. lOSO, 33 Okl. 737. 

Or.—Portland R., etc., Co. v. State 
R. Commn., 105 P. 709, 109 P. 273, 
56 Or. 46S 

10 C. J. p 811 note 54. 

78. ni— Chicago Union Tract. Co v. 
Chicago, 65 N.E. 451, 199 HL 484, 
59 IjR.A. 631. 

10 C.J. p 811 note 55. 

79- HL—Chicago Union Tract. Co. 
V. Chicago, supra. 

80u Ind.—^Indiana R. Co. v. HoffmaTi, 
69 NR. 399. 161 Ind. 593. 

10 C J. p 811 note 57. 

81- Va—Virginia Passenger, etc., 
Co. V. Com.. 49 SEL 995, 103 Va. 
644. 

10 C J. p 811 note 58. 

82- U S —Central Trust Co v. Third 
Ave. R. Co., CCN.T., 165 P. 494. 

Wash—State v. Tacoma R., etc., Co., 
112 P 506. 61 Wash. 507, 32 LuRJL, 
N.S, 720. 

10 C J. p 812 note 59. 

88. Vt—^Montpelier v. Barre. etc.. 
Tract etc. Co.. 56 A. 278, 76 Vt 
66 . 

10 C.J p 812 note 60. 


84. U S.—City of Atlanta v. Old Col¬ 
ony Trust Co., (Ja., 88 P. 859,, 32 
aCA- 125, affirming, C C-, Old 
Colony Trust Co v. City of Atlan¬ 
ta 83 P 39 

Pa —^Pittsburgh Ry. Co v. Alexander, 
20 Pa.Dist 413—City of Pittsburgh 
V. Pittsburgh Ry. Co, 20 PaDist 
409 

85. Ill.—Chicago Union Tract Co v. 
Chicago, 65 NE. 451, 199 Ill. 484, 
59 LR.A, 631. 

Pa—City of Pittsburgh v. Pitts¬ 
burgh Ry. Co., 20 PaDist 409. 

10 C J. p 812 note 61. 

88- D.C.—District of Columbia v. 
Capital Tract Co., 41 App.DC. 115 

DC—^District of Columbia v. 
Capital Tract Co., supra. 

88. N.Y.—^McLean v. Interurban St 
R. Co, 92 N.TS 77, 102 App Div. 
18, modifying 87 N.TS. 135. 

10 C J. p 812 note 69. 

Statute pertaining to rate of fare 
Under a New York statute provid¬ 
ing that subject to certam ^cep- 
lions, not more than one fare giiaiT 
be charged within the limits of any 
city or village for passage over the 
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main line of road and any branch or 
extension thereof. Railroad Law § 
181, a street railroad need not issue 
a transfer ticket to a passenger but 
is required only to transport the pas¬ 
senger to his destmation without 
compelling payment of excess fare — 
King V Nassau Electric R. Co, 112 
NYS. 589, 128 App Div. 130—^10 CJ. 
p 812 note 66 

89- NT—^Bull V New York City R 
Co. 85 NE. 385. 192 N.T. 361. 19 
L.ILA ,N S , 778, affirming 106 N.T. 
S 378. 121 App.Div. 582. 

10 C J. p 813 note 70. 

8®- Nr Y.—^Blume v. Interurban St. 

R. Co. 83 N T S 989, 41 Misc. 171. 
10 C J. p 813 note 71. 

91- NT—^Lux V. New York City R 
Co, 92 N.TS 109, 45 Misc. 222 
10 C.J. p 812 note 67 
92. N.Y—^Braffett v, Brooklyn, etc., 
R Co. 97 NE. 888. 204 NY 440— 
Lowenstein v. International R Co., 
140 N Y S 159 

93- N T.—OatnnaTi v. International 
Ry. Co. 163 N T.S. 495. 

10 C J. p 813 note 73. • 

94. N.Y.—^Blume v Interurban St. 
R Co.. S3 N.T S. 9Sfr, 41 Misc. 171. 
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On demand by a passenger, it is the duty of the 
conductor to give a proper transfer slip such as 
should be accepted by the conductor of the car to 
which the passenger is transferred.^® jf ^ street 
car passenger is unlawfully refused a transfer,or 
if through fault of the agent or the conductor he 
is not furnished the proper transfer entitling him 
to ride on the connecting line, and is ejected there¬ 
from,®^ he may recover damages therefor. It has 
been held that it is the duty of the passenger in 
such a case, on boarding a car on a connecting line, 
to pay the fare demanded by the conductor and to 
seek redress against the company for a violation of 
the passenger’s right in refusing to transfer-®^ 

Acceptance of transfer by passenger. Where a 
street railroad company holds out that it will issue 
a transfer when fare is paid, a request for a trans¬ 
fer is an acceptance of the offer, and the delivery of 
the transfer creates a contract to transport the pas¬ 
senger in both the original and the transfer car, the 
amount paid being a consideration for the right to 
ride on each car.®® A passenger who accepts a 
transfer subject to reasonable rules or conditions 
must comply therewith,^ except in case of an emer¬ 
gency,® provided reasonable notice of the existence 
of such rule is given to the public.® 

d. Transfer Tickets or Tokens in (leneral 

A regulation requiring passengers to obtain and pre¬ 
sent transfer tickets is not unreasonable and passengers 
must comply therewith to be entitled to passage on suc¬ 
ceeding cars. A custom to permit transfers *without a 
token cannot be changed without notice. 

Where street car lines are so operated that pas¬ 
sengers are entitled to transfers from one line to 


another, a regulation of the carrier requiring pas¬ 
sengers to obtain and present transfer tickets is not 
unreasonable, and passengers must comply there¬ 
with in order to be entitled to passage on succeed¬ 
ing cars"^ Such a regulation cannot be waived ei¬ 
ther by the conductor of the car from which a pas¬ 
senger has come or by the conductor of the car to 
w'hich he has changed.® Where it has been the 
custom of a street car company to permit passen¬ 
gers to transfer without a token of any kind, it 
cannot change such custom without giving notice 
of the change.® A street railroad company may, 
pursuant to its rules, refuse to take a transfer tick¬ 
et which IS mutilated after coming into the posses¬ 
sion of the passenger, but cannot refuse to take one 
mutilated before it was given to him.^ 

e. Time of Demanding Transfer 

A street railroad company may establish a rule that 
a passenger must demand a transfer at the time of pay¬ 
ment of his fare or at a certain point on the line. The 
rule is to be reasonably construed in the light of sur¬ 
rounding circumstances. 

The general rule which, as stated in Corpus Juris, 
has been quoted with approval,® is that in carrying 
out the system of transfers, it is a reasonable regu¬ 
lation for a street railroad company to establish a 
rule that a passenger must demand a transfer at the 
time of the payment of his fare,® or at a certain 
point on the line.^® The rule must be reasonably 
construed, however, in the light of surrounding cir- 
cumstances,!^ and the act of paying fare and the 
demand need not occur at the same second of 
time.i® Such demand may be made by signs as 
well as orally.^® A passenger may be excused from 


95. Minn.—Morrill v, Minneapolis 
St R. Ck>.. 115 N.W. 395, 103 Minn. 
362, 123 AmS.R 341. 

N.Y.—^Rosenbergr v Brooklyn Heights 
R. Co., 86 N.Y.S. 871, 91 App.Div. 
580. 

10 C J. p 813 note 74. 

96L Ky —South Covingrton, etc, R. 
Co. V. Quinn, 110 S.W. 404, 33 Ky. 
L. 534. 

N.Y.—^Mannion v. International R. 

Co, 121 N.YS. 263. 66 Misc. 420. 

10 C J. p 813 note 75. 

97. Ala —^Birmingham R, etc.. Co. v. 
Turner, 45 So. 671, 154 Ala. 542. 

HI.—^Kiley v. Chicago City R Co., 
59 N.E, 794, 189 Ill- 384, 82 Am.S 
R 460 52 HR A. 626 
Mo.—Green v. United Rys. of St. 
Liouis, 206 S.W. 237, 200 Mo.App. 
303 

98. Hawaii.—Rhodes v. Honolulu 
Rapid Transit, etc., Co., 16 Hawaii 
319. 

99. Ga—Georgia R, etc, Co. v. 
Baker, 54 S E 639, 125 Ga. 562, 114 

13 CXS.—77 


Am.SR. 246. 7 L..RA,KS., 103, 5, 
Ann Cas. 484. I 

1. DC —Shortsleeves v. Capital ^ 
Tract. Co, 28 App.D C. 365, 8 L. j 
R A..N.S. 287. 

10 C.J. p 813 note 79. 

2: N.Y.—Bingemann v. Internation¬ 
al R Co, 135 NY.S, 743, reversed 
on other g^rounds 138 N.Y.S. 1107, 
153 App-Div 935. 

3. N.Y.—Goodman v. New York R 
Co-, 142 NY.S. 520, 81 Misc. 207— 
McGowan v New York City R- Co., 
99 NY.S. 835. 

4. Ga.—^Hornesby v. Georgia R., etc., 
Co. 48 S E 339, 120 Ga. 913, 1 Ann. 
Cas. 391. 

10 C J. p 813 note 82. 

5. Mass.—Crowley v. Fitchburg, 
etc.. R. Co., 70 NE. 56. 185 

279. 

I & N. J.—Consolidated Tract. Co v. 
Tabom, 32 A. 685, 58 N.J.Law 1, 
affirmed 36 A. 1128, 58 N.J.Law 408. 
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7- N.Y.—^Koch V. New York City R. 
Co., 95 NY-S. 559. 

8;. Ala.—^Birmingham Electric Co v. 
Rylant. 174 So. 511. 234 Ala 332. 
590. 

9. N.Y.—Crandall v. International 
R. Co.. 117 N.Y.S. 1055. 133 App. 
Div. 857. 

10 C.J. p 814 note 90. 

10. Ala.—^Birmingham Electric Co. 
V. Rylant, 174 So. 511, 234 Ala. 
332, 590. 

10 C J p 814 note 91. 

11- Ala.—^Birmingham Electric Co- 
V- Rylant, supra. 

12. N.Y—Wasserman v. New York 
City R. Co., 104 N.Y.S. 398, 

j 10 C.J. p 814 note 92. 

Corpus Juris has been quoted in 
Birmingham Electric Co. v, Rylant, 
174 So. 511. 512, 234 Ala. 332, 590 

13. N.Y —Sullivan v. Brooklyn 
i Heights R. Co, 106 N.Y.S. 378, 121 

App.Div. 527. 
j 10 C. J. p 814 note 93. 
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demanding a transfer at the time of payment of his 
fare, where, under the circumstances existing at the 
time, he has reason to believe that the car which he 
has boarded will go to his destination, and has no 
notice either from the sign on the car or from the 
conductor that it will not do so.^^ Where a regu¬ 
lation requiring a passenger to demand a transfer 
at a particular time or place is posted conspicuous¬ 
ly and advertised in such a manner as to bring it to 
the notice of the public generally, it is immaterial 
whether a particular passenger has knowledge 

thereof.15 

f. Point of Transfer 

A street railroad may require passengers having 
transfers to board cars at specified points, and it may 
refuse a transfer at a point which would enable a 
passenger to make a continuous round trip. The transfer 
must be made at the point where the roads intersect 
and In the same general direction as the initial trip. 

A rule of a street railroad company requiring 
passengers having transfers to board cars at speci¬ 
fied points is a reasonable regulation, and a trans¬ 
fer is not valid for passage when presented else- 
where.l® Likewise, a rule of the company refusing 
a transfer at a point which would enable a passen¬ 
ger to make a continuous round trip is reasonable 
and within the company’s right, but if the rule is 
not published or brought to the attention of the 
travelling public, it is not enforceable as against a 
passenger having no knowledge thereof.^^ A cus¬ 
tom of giving transfers at a certain point rannot 
be discontinued without notice.^* Where a trans¬ 
fer is to be made, and the transfer ticket indicates 
that it is to be presented at the intersection of the 
issuing line, a passenger is entitled to transfer at a 
point where a connecting line leaves the road on 
w’hich he was first traveling and which affords him 


the nearest and most convenient route to his des- 
tination.1^ The transfer must, it has been held, 
be made at the point where the two roads inter- 
sect,2® and in the same general direction as the ini¬ 
tial trip,2i but this does not mean that such route 
must be in the same longitudinal direction as that 
in which the passenger was first traveling .22 it has 
been held that a street railroad company cannot be 
required to permit passengers to transfer at points 
other than the points of intersection, and that the 
right of passengers to transfer at other points can¬ 
not be upheld, under an ordmance, as an exerase 
of the rate-making power.23 A passenger may re¬ 
ly on the representation of a conductor that a trans¬ 
fer IS good at a particular point, where the transfer 
is punched in a blank space in the column of lines to 
which transfers are usually given, but contains 
nothing to mdicate that it is not good as represent- 
ed.^^ A street railway company may change trans¬ 
fer points although such changes may cause some 
inconvenience,25 but it cannot alter a transfer 
point fixed by city ordinance in its discretion or 
even on solicitation of the police department.^® 

g. Time T.iTnit for Use of Transfer 

The use of a transfer may be subject to a time limit. 

Where a street railroad company voluntarily per¬ 
mits passengers to transfer, where a statute requir¬ 
ing the company to give transfers contains no spe¬ 
cific provision as to the length of time for which 
the transfers shall be good, or where a statute spe¬ 
cifically so provides, the company may, by a rea¬ 
sonable regulation, require that a passenger shall 
use his transfer within the time limited thereon,^? 
provided a car on which the passenger can be con¬ 
veniently and comfortably transported passes the 
transfer point within the tune so limited.28 Such a 


14L N.T.—Goodman v. New York R. 

Co-. 142 N-T-S. 520, 81 Misc 207. 
15. N.Y.—Eletchum v. New York 
City R. Co., 103 N.Y.S. 486, 118 
App.Div. 248. 

1ft Cal.—■'Wasserman v. IjOs An^reles 
Ry. Corporation, 193 P. 130, 184 
Cal 202. 

10 C.J. p 814 note 96. 

17. N.Y.—^Hickman v. International 
Ry. Co., 160 N.Y.S. 994, 97 Misc. 
53, reversed on other grounds 164 
NY.S 1095. 177 App.Div 950. 

18- Ala—Birmingham R., etc., Co. v. 
Hatton, 65 So 934. 187 Ala 573. 

NY.—^Freeman v. New York City R. 

Co , 92 N.Y S 47. 

10 C J. p 814 note 88 

19- Mo.—^Duke V. Metropolitan St. 
R. Co., 148 S-W. 166, 166 Mo.App 
121 

N.Y.—Charbonneau v. Nassau Elec¬ 


tric R. Co.. 108 N.Y.S. 105, 123 
AppDiv. 531. 

10 C J. p 814 note 97. 

2ft Mo—Percy v. Metropolitan St. 

R. Co, 58 Mo.App. 75. 

N.Y.—^Hanley v. Brooklyn Heights R. 
Co, 96 N.Y.S. 249, 110 App.Div. 
429. 

10 C J. p 814 note 98 
21. N.Y.—^Kelly v. New York City R 
Co. 84 N-E. 569, 192 N.Y 97, af¬ 
firming 104 NTS 561, 119 App. 
Div. 223, reversing 102 N.Y.S. 742, 
52 Misc. 585 
10 aj. p 815 note 99 
Seversing direction of trip 
A transfer does not entitle a pas¬ 
senger to reverse the direction of his 
tnp without paying another fare.— 
Kelly v. New York City R Co.. 84 N. 
E. 569, 192 N.T. 97, affirming 104 N. 
T.S 561. 119 NYApp.Div. 223. 

22- N.Y.—Wells v. New York City 
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R Co. 107 NTS. 430. 122 App.Div. 
488. 

23m IlL—Chicago v. Chicago City R. 
Co, 111 NE. 983. 272 Ill 245. 

2-t Hawaii -—Jefts v. Honolulu 
Rapid Transit, etc.. Co, 17 Hawaii 
241. 

25. Wash.—^McGilvra v Seattle Elec¬ 
tric Co., Ill P 896, 61 Wash. 38, 
AnnCasl912B 1020. 

2ft Va.—Virginia Electric & Power 
Co V Wynne, 141 S E 829, 149 Va 
882. 

27- Ala —Birmingham Electric Co 
V Putman, 109 So 890, 21 AlaApp. 
431. petition dismissed 109 So. 891, 
215 Ala. 107. 

10 C.J p 815 note 6. 

2ft Ga.—Homesby v. Georgia R, 
etc.. Co, 48 SE. 339. 120 Ga. 913, 
1 Ann Cas. 391 and note. 

10 C.J. p 815 note 7. 
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limitation on the use o£ a transfer may be pre¬ 
scribed by a statute or municipal ordinance.^® A 
rule requiring a person holding a transfer to take 
the next succeeding car at the point designated on 
the transfer is a reasonable protection against 
fraud.®® A rule of a street railroad company which 
puts an improper time limit on a transfer ticket 
does not relieve it from its obligation to carry for 
a single fare,®i nor does the acceptance by a pas¬ 
senger of a transfer ticket so improperly limited 
modify the original contract of carriage or waive 
any rights acquired under it.®® 

h. InspectioiL of Transfer 

No absolute duty rests on a passenger to examine his 
transfer ticket, and a condition on a transfer check that 
the passenger shall examine the check to see that it is 
correct is unreasonable where the time at the passenger's 
command is limited and the system complicated. 

Ordinarily, no absolute duty rests on a passenger 
to examine his transfer ticket, but he may rely'on 
the inference that the conductor has given him a 
proper one,®® as the duty to see that a proper trans¬ 
fer ticket is given rests on the conductor, and not 
on the passenger.®^ A condition on a transfer 
check that the passenger shall ‘'examine date, time, 
and direction," as indicated by the conductor’s 
punch marks, and see "that the same are correct," 
is unreasonable where the time at his command is 
brief and the system complicated,®^ So, where the 
conductor of a street car delays complying with the 
request of a passenger for a transfer chedk until 
the latter is on the pomt of leaving the car, a stip¬ 
ulation on the check requiring the passenger to ex¬ 
amine the latter and see that it is all right is, un¬ 
der the circumstances, tmreasonable and not bind¬ 
ing on him.®® 

§ 649. • Penalty for Refusal to Issue or 

Accept Transfer 

a. In general 


b. Persons entitled 

c. Defenses 

d. Actions 

e. Number of penalties recoverable 
a. In Gleneral 

When so provided by statute, a street railroad com¬ 
pany may be subject to a penalty recoverable by the ag¬ 
grieved passenger for refusal to issue a transfer. Re¬ 
fusal to accept a proper transfer subjects the carrier to 
the penalty, but a transfer incorrectly punched does not 
render it liable. 

Under statutes so providing, a street railroad 
company operating its lines within the limits of a 
city under contract is subject to a penalty, which 
may be recovered by the aggrieved passenger, for 
its refusal to issue a transfer as reqmred by the 
statute.®^ The object of such a statute is to pro¬ 
mote public convenience by requiring the operation 
of the different lines as a single railroad w'ith a 
single fare.®® The purpose of the penalty clause 
is not to compensate passengers for any damage in¬ 
flicted by a refusal to give a transfer, but rather 
to inflict a punishment for the violation of its 
terms and to break up the practice of so doing.®® 
To authorize the recovery of a penalty under such 
statute, the passenger suing must bring his action 
strictly within its provisions,'*® and the penalty can¬ 
not be collected for failure to issue a transfer in 
violation of an agreement where the statute is not 
violatedL^^ A proper demand for a transfer must 
be made, and if a demand is not made in compli¬ 
ance with a regulation of the carrier requiring the 
demand for transfers to be made at the time of pay¬ 
ing the fare, a refusal to give a transfer will not 
render the carrier liable for the penalty.^® Like¬ 
wise, the demand for a transfer must show in vrhich 
direction on the connecting line the passenger de¬ 
sires to go;4® but if he asks for a transfer in a 
certain direction, and a transfer good only in the 
opposite direction is g^ven him, by reason of which 


29. Cal—Ex parte Lorenzen, 61 P. 
68. 128 Cal. 431, 79 Am.S.R. 47, 50 
I^RA. 55. 

10 C J. p 815 note 8. 

30. SC—^Taylor v. Spartanburg: R., 
etc., Co., 82 S.E 404. 98 SC. 206. 
52 LRJI.,NS., 908, Aim.Cas 1916D 
585 

31- N.Y.—Jenkins« v. Brooklim 

Heights R. Co., 51 N.T.S. 216. 29 
App.I>iv. 8, 5 H.Y.Ann.Cas. 315. 

10 C.J p 815 note 10. 

32^ N.Y.—JeT»kin«! v. Brooklyn 

Heights R. Co, supra. 

33. Ohio.—^Diehl v. Cincinnati Trac¬ 
tion Co.. 6 Ohio App. 151. 

Va.—Virginia Ry. & Power Co. v. 


Dressier, 111 S.E. 243, 132 Va. 342, 
22 ALR. 301. 

10 C.J, p 815 note 12. 

34. Minn —^Morrill v. Minneapolis 
St. R. Co., 115 ISr.W. 395, 103 Minn. 
362, 123 Am.S R. 341. 

35- Tenn—O'Rourke v. Citizens’ St. 
R. Co., 52 S-W- 872, 103 Tenn. 124. 
76 Ani.S.R. 639, 46 L.R.A 614. 

3GL Pa.—^Daird v, Pittsburg Tract. 

Co., 31 A 51, 166 Pa. 4. 

37- NY.—Wells v. New York City 
R. Co, 107 N.T.S. 430, 122 App. 
Div. 488. 

3& N.Y.—^Myers v. Brooklyn 

Heights R. Co. 41 N.Y.S. 798, 10 
App.Div. 335. 

39. N.Y.—Fitzmartin v- New York 
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City R. Co., 99 N.Y.S. 765, 51 Misc. 
36. 

40. N.Y.—^Hunt V. Brooklyn Heights 
R. Co., 101 N.Y.S 209, 115 App.Div. 
673. 

10 C.J. p 816 note 20. 

41- N Y.—Oatman v. International 
Ry Co., 163 NY.S. 495. 

4fl- N.Y —Hetchum v New York 
City R. Co.. 103 N.Y.S. 486. 118 
App-Div. 248—^E’lscher v. New York 
City R. Co., 104 N.Y.S. 400. 54 Misc. 
267. 

43- N.Y.—^Thistle v. New York City 
R. Co., 104 N.Y.S. 401, 54 Misc. 268 
—Casper v. New York City R- Co., 
99 NY.S. 904. 51 Misc. 43. 

10 C.J. p 816 note 22. 
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it is not accepted on the car to which he transfers, 
it is tantamount to a refusal, and the penalty may 
be recovered Refusal to accept a valid transfer 
tendered by a passenger is equivalent to a refusal 
to give one and renders the carrier liable to the 
penalty,and this is so, even though the transfer 
was not presented in accordance with a reasonable 
regulation, in the absence of any proof of a rea¬ 
sonable endeavor by notice to apprise the public of 
its institution.^® Where a conductor accepts a 
transfer which he might rightfully reject, he is 
bound to provide the passenger with a transfer good 
to the point of destination, and if he fails so to do 
the earner is liable to the penalty.^^ That a con¬ 
ductor gives a transfer punched late by mistake, 
does not constitute a refusal to comply with the 
statute subjecting the company to liability for the 
penalty,^® and, in like manner, a statute providing 
a penalty for overcharge does not apply where a 
conductor by mistake incorrectly punches a trans¬ 
fer which is rejected for passage,^® or where a con¬ 
ductor mistakenly rejects a valid transfer but sub¬ 
sequently tenders back the extra fare before the 
passenger’s journey is completed;®® the latter stat¬ 
ute has no application to a refusal by a street rail¬ 
road company to give a transfer.®! 

In accordance with specific provisions therein, 
particular statutes have been held not limited to 
traffic contracts but to embrace leases also, so as to 
render the lessee operating the leased line liable to 
a penalty for refusing to issue transfers.®^ Where 
two street railroad companies, although separate 
corporate entities, have the same offices, officers, 
and directors, and use and equip cars interchange¬ 
ably, pay operating expenses from the gross re¬ 
ceipts of both, and are for all practical purposes 
one line, a passenger on one road may require a 
transfer to the other without extra charge, and may 
recover the statutory penalty for a refusal to issue 
such transfer, notwithstanding there is no written 
contract between the corporations for the lease of 


one of the lines, and although the arrangement be¬ 
tween the companies is purely informaL®® The 
penalty cannot be collected where the lines are not 
operated as one system, although owned by the 
same company.®^ 

b. Persons Entitled 

The passenger to whom a transfer is refused is en¬ 
titled to the penalty, but he must be one who became 
a passenger in good faith with the actual desire of get¬ 
ting to some place. 

"The party aggrieved,” within the provisions of 
a statute which provides for a forfeiture to "the 
party aggrieved,” is the passenger to whom a trans¬ 
fer is refused in violation of the statute,®® and it 
is immaterial whether he has paid the fare himself 
or some one has paid it for him.®® Since the stat¬ 
ute has in contemplation a person who enters on a 
continuous trip, with the actual desire of getting 
to some place, and whose purpose is interfered with 
by an unjust refusal to give him a transfer, and 
who therefore is* defeated of his aim, it has beeip 
held that one who becomes a passenger for the pur¬ 
pose of laying a foundation for an action to recov¬ 
er a penalty is not an "aggrieved party” within 
the meaning of the statute, or a "passenger desiring 
to make one continuous trip* between” any two 
points within the meaning of the statute, and that 
one who becomes a passenger merely to seek infor¬ 
mation as to the custom of the carrier to issue or 
not to issue transfers at a certain point over a cer¬ 
tain route, which information he desires to utilize 
for the benefit of smts commenced in behalf of his 
clients for penalties, is not an "aggrieved party” 
within the meaning of the statute.®^ 

c. Defenses 

It is no defense that the conductor did not have the 
usual transfer tickets, that the company had provided 
the conductor with transfers, etc.; but it is a perfect 
defense that plaintiff became a passenger for the pur¬ 
pose of laying a foundation for an action to recover a 
penalty. 


44. N.Y.—Gasper v. New York City 
R. Co.. 99 N Y-S. 902, 51 Misc. 39. 

45. N Y.—^Harris v. Interurban St. 
R. Co. 92 N.Y.S. 42, 46 Misc. 242— 
Liowenstein v. International R Co, 
140 NYS 159. 

46L N.Y —Gasper v. New York City 
R. Co, 99 N.Y.S. 902, 51 Misc. 39, 

10 C J. p 816 note 25. 

47- N.Y —Bingremann v. Internation¬ 
al R Co., 135 N.Y S 743, reversed 
on other grounds 138 N.Y S. 1107, 
153 App.Div 935 

N.Y —Osborne v. International 
Ry Co., 123 NE. 849, 226 NY 
421, reversing 164 N.Y.S. 226, 177 
App Div. 709, which reversed Os- 
bom V International Ry. Co., 161 
N.Y.S. 1042, 98 Misc. 7- J 


49-- N.Y—^McCarthy v. International 
R. Co-, no NYS 936, 126 App.Div. 
182. 

SO. N Y.—^Tullis V. Brooklyn BCeights 
R. Co., 75 NY.S 863. 71 AppDiv 
494. 

51- N.Y—EZing V. Nassau Electric 
R. Cd., 112 NYS. 589, 128 App 
Div 130—Bingemann v. Interna¬ 
tional R. Co, 131 N.Y.S. 4, 73 Misc 
458 

10 C J. p 816 note 16 [a]. 

Sfl. N Y.—O’Reilly v. Brooklsm 
Heights R Co., 72 N.B. 517. 179 N 
Y. 450—Griffiln v. Interurban Street 
R. Co., 72 N E. 513, 179 N.Y. 438. 

10 C J. p 816 note 27. 
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53. N Y —Catalano v. International 
R. Co., 145 N Y S 1005 

54u N.Y.—Oatman v. International 
Ry. Co, 163 NTS 495. 

55u N.Y—^Fox V. Interurban St. R- 
Co, 86 NTS 64, 42 Misc. 538. 

10 C J p 816 note 29. 

o 

56. NY—Van Zandt v. New York 
City R. Co., 94 N T S 660, 106 App 
Div. 614—^McLaughlin v. New York 
City R. Co, 94 N.Y S 653, 106 App. 
Div. 1. 

57. NY.—Bull V. New York City R 
Co, 85 N.E. 385, 192 N.Y. 361, 19 
L.RA,N.S., 778 

10 C.J. p 817 note 32. 
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It is no defense to an action for a penalty under 
these statutes that the conductor did not have the 
usual transfer tickets,58 or that the company had 
provided the conductor with transfers to give to 
passengers, his refusal being that of the company,®® 
or that boys riding on a street car indulged in “sky¬ 
larking.”®® So it is no excuse for refusal to give 
a transfer at a particular point that it might cause 
undue crowding in the street and at the street cross¬ 
ings.®^ Want of good faith of a passenger in that 
he became a passenger for the purpose of laying a 
foundation for an action to recover a penalty pre¬ 
sents a perfect defense to an action.®® 

d. Actions 

General rules governing actions to enforce or recover 
penalties apply in ac:tions of the kind under considera¬ 
tion. If no period of limitations is specifically prescribed 
in the statute, the period of limitations is governed by 
general statutes providing for actions for a penalty. 

Actions for penalties of the character under con¬ 
sideration are governed by the general rules obtain¬ 
ing in actions for penalties generally, see C.J.S. title 
Penalties §§ 7-15, also 25 C.J. p 1181 note 45-p 1213 
note 78. An action for the penalty imposed by a 
statute requiring carriers to give tranfers, which 
does not prescribe a period of limitations, is not 
barred by the period of time prescribed for the com¬ 
mencement of actions against carriers asking or re¬ 
ceiving more than the lawful rate of fare, but the 
period of limitations is governed by a general stat¬ 
ute providing for actions for a penalty.®® 

Pleading. The complaint should state all the 
facts necessary to bring the case within the terms 
of the statute,®^ and the proof should conform to 
the pleading®® An answer alleging a possible al¬ 
ternative route, without alleging that a transfer was 
issued on such alternative route, is insufficient.®® 


Ezndence. Plaintiff must establish every fact nec¬ 
essary for a recovery,®^ and the burden is on him to 
prove his case by a preponderance of the evidence, 
but not beyond a reasonable doubt.®® Where there 
are two lines of cars running along a street, one of 
which is operated by defendant, it vrill not be pre¬ 
sumed, in the absence of proof, that the car boarded 
by plaintiff, and on which a transfer tendered by 
him was refused, ran over the line operated by de¬ 
fendant.®® Evidence as to -whether plaintiff w-as a 
bona fide passenger is material and admissible 
WTiere it appears that a transfer was given plain¬ 
tiff, but not honored by the conductor of the car 
which he subsequently took, and there was no evi¬ 
dence that he look the proper car, or that if he had 
taken it the transfer would have been refused, he 
is not entitled to recover.^i 

Trial. Whether the rule of a street railroad com¬ 
pany as to transfers is reasonable is a question of 
law for the court and not for the jury."® 

e. Kumher of Penalties Becoverahle 

Only one penalty may be recovered in a single ac¬ 
tion. 

Only one penalty for the refusal of the carrier to 
transfer a passenger can be recovered in a single 
action, and the institution of such action constitutes 
a waiver of all penalties previously incurred.^® 
However, such action does not prevent an action for 
a subsequently accruing penalty.'^^^ 

§ 650. Penalty for Unlawfully Selling or 

Buying Transfer 

Under statutes or ordinances so providing, it is an of¬ 
fense for a street car passenger to sell or to give away 
to be used a transfer issued to him, or for a person to 
purchase a transfer from anyone not an agent of the 
company and to attempt to use it. 


58. N.T.—^Rosenberg: v. Brooklyn 
Heigrhts R Co.. 86 N.T.S. 871, 91 
App.Div 580. 

10 C.J. p 817 note 34. 

59. NT.—Snee v. Brooklyn. Hei&lits 
R. Co. 104 N.Y.S. 907. 120 App Div 
570, affirmed 87 NJB. 1127, 193 N. 
Y 659. 

However, m an earlier case it was 
held that a company is not liable for 
the penalty, where it has established 
a system of transfers for its inter¬ 
secting: Imes and furnishes its con¬ 
ductors with tickets for that pur¬ 
pose, and some individual passenger 
has not received transfers through 
the misjudgment. neglect, or mis¬ 
take of the conductor.—Schwartzman 
V. Brooklyn Heights R Co, 98 N Y.S. 
941, 50 Misc. 116. 

Gft. N.T.—Rosenberg v. Brooklyn 
Heights R Co., 86 N.Y.S. 871, 91 
AppBiv. 580. 


ei. N.T.—^Moskowitz V. Brooklyn 
Heights R. Co, 93 N.Y S. 385, 47 
Misc. 119, disapproving Topham v. 
Interurban R. Co., 89 N.Y.S. 298, 
96 App.Biv. 323. 

GS. NY.—^Bull V. New York City 
R. Co.. 83 N.E. 385, 192 N.Y. 361, 
19 1/ R A..N.S,, 778. 

10 C J. p 817 note 32. 

63. N.T.—^Munro v. Brooklyn Heights 
R. Co.. 88 N.EL 567. 195 N.Y 254. 
affirming 105 NT.S. 325, 120 App. 
Div. 516. 

64. N.Y.—^Mendoza v. Metropolitan 
St. R- Co., 64 N.YS. 745. 51 App. 
Biv. 430. 

10 C.J. p 817 note 39. 

N.Y —Stevenson v. New York 
City R. Co. 104 N.Y.S. 866. 54 
Misc. 641 

66. N.T —^Holmes v Interurhan St. 
R Co.. 92 N,T.S. 57- 
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67. N.T.—Oatman v. International 
Ry. Co., 163 N.Y S. 4951 

68- N.Y.—Kenn v. New York City 
R. Co., 103 N.Y.S. 769, 53 Misc 568. 

10 CJ. p 818 note 41. 

69- N.T.—^Harris v. Interurban St. 
R. Co., 92 N.T.S. 42. 46 Misc. 242. 

TOl N.T—Carlin v. New York City 
R. Co., 108 N.T.S 1020. 

71- N.Y—Weinstein v. Interurban 
St. R. Co.. 86 N.Y.S. 731 

7a. N.T.—^Mannion v. International 
R. Co. 121 N.Y.S. 263. 66 Misc. 420. 

73. N.Y —Grnffin v. Interurban St. 
R. Co., 72 N.E. 513, 179 N.Y. 438, 
reargrument denied 72 N.EL 1142, 
180 N.T. 538, 

10 C J. p 818 note 46. 

74. N.Y.—^Transfer Penalty Cases, 
92 N.Y.S. 322, 46 Misc. 579. 
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Under statutes or ordinances so providing, it is 
an offense, for which a penalty is prescribed, for a 
street car passenger to sell or to give away to be 
used a transfer issued to him,*^5 or for a person to 
purchase a transfer from anyone not an agent of 
the street car company and to attempt to use the 
same.^® The constitutionality of these ordinances 
has been assailed, but the courts have upheld their 
validity as against a contention that they constitute 
a deprivation of property without due process of 
law-^*^ Unlawful use of a transfer as an offense 
is considered in § 543 supra. 

§ 651. Transfers between Independent Lines 

The nature, extent, and effect of transfers as be¬ 
tween independent lines of passenger transportation 
are discussed in §§ 652 and 653, immediately follow¬ 
ing. 

§ 652. Nature and Extent of Initial Car¬ 

rier’s Liability 

a. In general 

b. Special contract 

a. In General 

Although there is some authority to the contrary, it 
is the general rule that, in the absence of a special con¬ 
tract, the initial carrier is not liable for the failure of a 
connecting carrier to perform its contract or duty to 
transport unless a partnership arrangement exists be¬ 
tween the carriers. Generally, a carrier is not liable if 
expressly exempted from liability. 

There is some authority that a railroad company 
selling a passenger a ticket for through transporta¬ 
tion to the pomt of destination over its own and 


connecting roads renders itself responsible for the 
entire journey,^® this also being the English rule 
as stated in Corpus Juris,^® but, by the weight of 
authority, in the absence of a special contract for 
through transportation, the sale by a carrier of an 
ordinary coupon ticket for transportation over its 
own and an independent connecting hne does not 
give rise to a contract for through transportation,80 
and the initial carrier acts as principal merely with 
reference to its own line, and as agent of the con¬ 
necting carrier in contracting for transportation 
over the connecting line;®^ the right of the pur¬ 
chaser and the responsibility of the different car¬ 
riers are the same as though separate tickets had 
been purchased by him from each, and each is re¬ 
sponsible only for the acts of its own agents and 
for injury suffered from its breach of duty on its 
own hne.8^ In such a case the initial earner dis¬ 
charges its duty when it delivers the passengers at 
the end of its own line ready to continue the trans¬ 
portation on the connecting hne,83 and it will not 
be liable for any failure of the connecting carrier to 
perform its independent contract.*^ It is not liable 
for a representation made by its agent, outside the 
scope of his authority, that a connecting earner will 
wait for a certam train.*® 

Where, however, the arrangement existing be¬ 
tween the associated lines of carriers amounts to a 
partnership, each will be liable to the passenger for 
losses or injunes occurring anywhere along the line 
of transportation; but the arrangement must be m 
reality a partnership, with the incident of communi¬ 
ty of profit and loss.*® The mere fact that each 


TSw Cal-—Ex p. Xiorenzen, 61 P. 66, 
128 CaL 431, 79 Am.S R 47, 50 L,.R. 
A. 55. 

10 C.J. p 818 note 49. 

7GL m.—Cbiicagro v. Taub, 150 IlL 
App- 611. 

without attempt to nae 

A mere purchase of a transfer 
witbout an actual attempt to use it 
IS not subject to a penalty under an 
ordinance renderiniT it unlawful to 
receive a transfer from one not an 
agent of the street car company with 
intent to use, or attempt to use, the 
same.—Chicago v. Taub, 150 Ill App. 
611. 

77- CaL—^Bx p. liorenzen, 61 P. 68, 
128 CaL 431. 79 Ain.S.R. 47, 50 L.R. 
A. 55. 

Ill.—Chicago V. Siegel, 82 NE. 294, 
229 Ill 313- 

78l Ark —^Missouri Pac. R. Co. v. 
Prude. 247 NW. 785. 156 Ark 583, 
reversed on other grounds 44 S.Ct, 
450, 265 ns. 99, 68 Ii.Bd 919. 

79- Md—Pugh V Washington Ry. & 
Electric Co., 106 A. 522, 134 Md. 
196. i 


80. Kiy—Guy V. Interstate Transit, 
51 SW.2d 455. 244 Ky. 479. 

10 C.J. p 818 note 56. 

Duty to transport passenger beyond 
line 

The law does not compel a earner 
to transport its passengers over any 
Ime other than its own—^McAdoo v. 
McClure, Tex.CivApp, 232 SW. 348, 
modified on other grounds, Boyles v. 
McClure, Com-App., 243 S.W. 1080. 

81- HI.—See Scfiioenfeld v. Bake 
Shore & M. S. Ry Co., 197 llLApp 
419 

Md.—Mills V. Baltimore, etc., R. Co, 
73 A. 885, 111 Md. 260, 134 Am.S. 
R. 599 

10 C J. p 819 note 57. 

However, in an early case in Geor¬ 
gia it was held that the initial car¬ 
rier was liable for the safe and se¬ 
cure carriage and transportation of 
the passenger to his destination.— 
Central R. Co. v. Combs, 70 Ga 533, 
48 Am R 582. 

8a. Mont-—Brian v. Oregon Short 
Line R. Co.. 105 P. 489, 40 MonL 
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109, 25 L.R.A.,IfS., 459,. 20 Ann. 
Cas. 311. 

10 C J. p 819 note 58. 

83. K.J—McDonald v. Hew Jersey 
Cent R. Co.. 62* A. 405-, 72 N.J.Iaw 
280, 111 Am.S.R. 672; 2 I*R.A.,N. 
S, 505. 

10 C J. p 819 note 60i 

84. IlL—See Schoenfi^ld v. 

Shore & M. S. Ry. Co., 197 niApp. 
419. 

Tex.—St. Louis Southwestern R. €5o. 
v White. 89 S W. 746. 90> Tex. S59', 
122 Am.SR. 631, 2*L*R.A,N.S, 110, 
13 Ann-Cas. 965, reversmg. Civ. 
App, 86 S.W. 71-—Gult etc., R. Co. 
v. Looney, 19 S.W. 10391 86i Tex. 
158, 34 Anti.S.R 787, 16 LR.A 471 
—^Harris v Howe, 1]2. SW. 224, T4 
Tex 534, 15 Am.S.R. 862, 5 L.R.A. 
777. 

10 C J. p 819 note 61. 

85. Tex.—^Texas, etc, Rl Co. v. Cbnr- 
way. Civ.App, 180 SW 066. 

86L US—Lehigh Valley' R. Co* v. 
Dupont. N.T, 128 E. 840i GA C.C1A. 
478. 

10 C J p 820 note 75. 
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sdls through tickets, deducting its own share of the 
price paid for the same, and accounting to the oth¬ 
er companies for their shares, the price being fixed 
according to a tariff established by each company as 
to its own road, may resemble, but does not consti¬ 
tute, a partnership nor will the mere appoint¬ 
ment of a common agent at each end of the route 
to receive fares and to issue through tickets have 
such an effect.** 

Where the ticket contains a provision exempting 
the cmnpany from liability beyond its own line or 
expressly negatives the idea that the company con¬ 
tracts for the entire journey, its liability will be 
confined to its own line,** unless the act complain¬ 
ed of was committed by one of its own officers or 
employees acting within the general scope or course 
of his employment at the time,*® or unless there is 
a partnership between the two lines ;*l but under 
the majority rule stated above such a provision is 
unnecessary, as it is never necessary to insert in 
a contract that which the law implies.*^ 

Liability of the initial carrier for personal inju¬ 
ries generally is treated in § 702 infra. 

b. Special Contract 

Under an agreement or contract with the passenger, 
the initial carrier may he liable for any fault or breach 
of duty by the connecting carrier or its employees. The 
agreement to effect liability must be clear and explicit. 


It has been urged that a contract by a carrier for 
the transportation of passengers beyond its own 
line is ultra vires; but this view has not been fa¬ 
vorably received, the established doctrine being that 
a carrier may, under an arrangement w’lth the con¬ 
necting carrier, lawfully make such a contract,** 
and the validity of the contract is not affected by 
the fact that it is to be in part performed beyond the 
territorial limits of the state within which the carri¬ 
er is incorporated.*^ Where the contract of the car¬ 
rier selling the ticket is for through transportation, 
it is the principal, and the connecting carrier con¬ 
tinuing the transportation of the passenger under 
such ticket is the agent of the carrier selling the 
ticket for the purpose of carrying out the contract 
of transportation, and in such case the carrier sell¬ 
ing the ticket will be liable for any fault or breach 
of duty by the connecting carrier or its employees.*^ 
It has been held, however, that even where the con¬ 
tract is for through transportation, the initial car¬ 
rier may limit its liability under the contract to its 
own line,** although a contrary doctrine has been 
upheld,*'' particularly w'here the connecting compa¬ 
nies have entered into an arrangement by which 
practically a continuous system is formed under 
one management.** 

An agreement on the part of the initial carrier to 
extend its liability beyond its own line will not be 


07- TJ,S,—Pennsylvania 'R. Co v. 
Jones. D.C. 15 SCt. 136, 155 U.S. 
333. 39 ITS 

BL—Chicag^o. etc., R. <30. v. Mulford, 
44 NJSL 861. 162 IlL 522, 35 LILA. 
599. 

10 C-J, p «21 »t-e 76. 

88- Ind—Scott v. Cleveland, etc., R. 
Co., 43 N.R 133, 144 Ind. 125. 32 
T,.KA. 154. 

10 C.J p *821 note T7. 
aOu XT-S —Missouri Pac. R. Co v 
Prude. 44 S'Ct. 450, 265 U.S. 99, 68 
T ™ ‘919, reversinff 247 S.W. 785. 
156 Ark. ‘583. 

"Ky.—Gruy v. Interstate Transit, 51 S. 

'W.2d 4X5. -244 Ry. 479. 

Tex—McAdoo v. McClure, Civ,App.. 
.232 S W 348, modified on other 
grounds Boyles v. McClure, Com. 
App, 243 S.TV. 1080. 

U‘0 C-J. p 819 note 62. 

In an early case it was held! 
that the initial earner's liability! 
was not limited hy any statement 
written or printed on the check or 
ticket mot signed by the passenger. 
—Central JL Co v. Combs, 70 Ga. 
533. 48 AmJEL 582 

30. IPa.—Pennsylvania R. Co. v 
Spicker, 105 Pa. 142. ! 

S*C.—Oliver v. Columbia, etc., R. Co., 
^43 SAL 307. 65 S C. 1. 

580- ,St. Clair V. City, I 


etc., R. Co., 28 So. 957, 77 Miss. 
789. 

92. HI —Chicago, etc., R. Co. v. 

Mulford. 44 N.E 861, 162 Ill. 522. 
35 L.R A. 599, reversing 59 Ill. 
App. 479- 

93. Ill.—Chicago, etc., R. Co. v. 

Dumser. 43 N.E. 698. 161 Ill. 190. 

10 C.J. p 820 note 67. j 

94. N T.—Cary v. Cleveland, etc., 
R Co., 29 Barb, 35 

Tenn.—^Xashville, etc. R. Co. v. 

Sprayherry, 9 Heisk. 852. 

Wis.—Candee v Pennsylvania R. Co., 
21 Wis. 582, 94 Am U. 566. 

95. Ky.—Guy v Interstate Transit, 
51 S.W.2d 455, 244 Ky. 479- 

Neb.—Omaha, etc., R. Co. v. Crow, 
74 N.W. 1066. 54 Neb. 747. 69 Am. 
S.R. 741—Chollette v. Omaha, etc., 

R. Co., 41 N.W. 1106, 26 Neb. 159. 
4 LRA. 135. 

Ohio.—^Pennsylvania Co. v. Loftis, 74 
NB 179. 72 Ohio St. 288. 106 Am. 

S. R. 597, 3 AnnCas. 3. 

10 C.J. p 820 note 69. 

Corpus Jtuds is quoted in Pugh v. 
Washington Ry. & Electric Co., 106 
A. 522. 134 Md. 196. 

Agreement to engage accominoda- 
tions 

Where a canter sells tickets over 
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another line connecting with its own, 
and agrees to engage accommoda¬ 
tions for the passenger over the lat¬ 
ter, It is liable in damages for its 
failure so to do—^Bussman v. West¬ 
ern Transit Co., DC.NY., 71 P. 654. 

9G. Tex.—Moore v. Missouri, etc, 
R Co. 45 SW. 609, 18 Tex.Civ. 
App. 561—^International, etc., R- 
Co. V. Campbell. 20 SW. 845. 1 
Tex Civ App. 509. 

9V- Ga.—Central R. Co. v. Combs, 
70 Ga. 533, 48 Am.R. 583. 

Mo.—Jones v. St. Louis, etc, R. Co., 
89 Mo App. 653 

1 98L 3>.C.—Howard v. Chesapeake, 
etc., R. Co., 11 APP.B.C- 300. 

ConditioiL limited to separate lines 
Where two railroad companies en- 
I ter into an arrangement by which 
> practically a continuous system is 
formed under one management, and 
one of them sells a ticket under a 
condition limitmg its liability to its 
own line, it is nevertheless respon¬ 
sible for the safe carriage of- pas¬ 
sengers over the other line, and such 
condition must be limited in its op¬ 
eration to such other lines as have 
their own separate and mdependent 
Tnenagement. — Howard v Chesa¬ 
peake, etc., R. Co., 11 AppD.C. 300. 
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implied frorfl doubtful expressions or loose lan¬ 
guage, but only from clear and satisfactory evi- 
dence.3® 

Limitation of liability for negligence generally 
is discussed in § 638 supra. 

§ 653. Nature and Extent of Connecting 

Carrier’s Liability 

Ordinarily the connecting carrier is liable only for the 
acts of its own employees or for injuries occurring on its 
own line of road. 

Except in case of a partnership or a similar 
agreement,^ the connecting carrier will ordinarily 
be liable only for the acts of its own employees or 
for injuries occurring on its own line of road,^ 
and not for the acts of the initial carrier.^ A con¬ 
necting carrier will not be liable for refusing pas¬ 
sage on a ticket which has expired, although the 
passenger was prevented from presenting his ticket 
within the time limit by the fault of the initial or 
an intermediate carrier.*^ 

The duty imposed on railroad companies by the 
Interstate Commerce Act and by state legislation 
to receive passengers from connecting roads is one 
which the courts will enforce by mandatory injunc¬ 
tion, where the injury resulting from its nonper¬ 
formance is continuing; and it is no defense to 
such relief that a strike of locomotive engineers 
and firemen has been ordered on plaintiif’s road, 
and that, if defendant’s road should accept cars 
from the boycotted road, its own men would be 
called out.® 

The liability of a connecting carrier for personal 
injuries is discussed in § 702 infra. 


13 C.J.S. 

§ 654. Duty to Carry to, and to Stop at. Des¬ 
tination 

,, a. In general 

b. Duty to stop at destination 

a. In €leneral 

Generally it is the duty of the carrier to exercise a 
high degree of care to carry a passenger safely to, and 
discharge him at, his destination. 

Where a passenger has presented a proper ticket, 
or paid the proper fare, it is, as a general rule, the 
duty of the carrier to exercise a high degree of care 
to carry him safely to, and discharge him at, his 
destination; and a refusal or failure so to do will 
be a breach of contract for which the carrier will 
be liable in damages.® Generally, the carrier's duty 
is discharged by carrying the passenger safely to his 
destination and, after giving reasonable notice that 
it has reached such destination, by stopping at the 
fixed place for passengers to alight and remaining 
standing a sufficient length of time for them to 
alight safely.'^ In the absence of a sufficient excuse 
therefor, there is a breach of contract for which the 
carrier is liable, if it discharges a passenger from 
the train before his destination is reached,* or if it 
carries him to a place not called for by his ticket 
against his will.® Where the carrier wrongfully 
discharges a passenger at a place other than its des¬ 
tination and makes no effort to look after the safe¬ 
ty and comfort of the passenger who cannot find 
safe and comfortable accommodations by the exer¬ 
cise of reasonable care it is liable in tort;^® but 
where, although through mistake or inadvertence 
the passenger is discharged at the wrong station, 
there are safe and comfortable accommodations, 
there is no tortious breach of the carrier’s con- 
tract.li 


90. TT.S.—Pennsylvania R. Co. v. 
Jones. D.C, 15 S Ct. 136, 155 US. 
333. 39 LEd. 176. 

10 C J. p 820 note 74. 

1. N Y.—Jacobs v. Third Ave. R- 
Co. 75 lir.T.S. 679, 71 App.Div. 199. 
10 N.Y.Ann.Cas. 462, reversing: 69 
N.YS 981. 34 Misc. 512, and af¬ 
firming 68 N.Y.S. 623, 33 Misc 
802 

10 C.J. p 821 note 78, 

2L III —Chicagro, etc., R. Co. v. 

Fahey, 52 Ill. 81. 4 Am.R. 587. 
Mass.—Schopman v. Boston, etc., R 
Co., 9 Cush 24, 55 Am.D. 41. 

10 C.J p 821 note 79 

3. Ark —^Bresewitz v. St. Louis, 
etc, R Co. 87 S.W. 127, 75 Ark. 
242, 70 Ii.RA 212. 

10 C J p 821 note SO. 

4. Mont —^Brian v. Oregron Short 
Lme R. Co., 105 P. 489, 40 Mont.] 


109, 25 L.R.A..NS. 459. 20 Ann. 
Cas. 311. 

5. U S.—Chicago, B. & Q. Ry. Co. v. 
Burlingrton, U R. & N Ry. Co., C 
C-Iowa, 34 F. 481. 

6L NJH. —Ingrerson v. Grand Trunk 
Ry., 106 A. 488, 79 NH. 154 
S.C—Gilkerson v. Atlantic Coast 
Line R. Co.. 89 SB 549, 105 SC. 
132. 

10 C J, p 821 note 84. 

Corpus Juris is cited with approv¬ 
al in Faubion v. Minneapolis, St P. 
& S. S. M. Ry. Co., 177 N.W. 371. 
45 N.r> 269. 

7- Ala.—Central of Georgia Ry. Co. 
V. Smith, 117 So. 74, 217 Ala. 501, 
58 A.L.R 1058. 

SC—Gilkerson v. Atlantic Coast 
Line R Co, 89 SB 549, 105 S. 
C. 132. 

8. Iowa.—Gustafson v. Cedar Rap¬ 
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ids, etc, R. Co, 126 N.W. 14S, 148 
Iowa 388. 

10 C.J. p 822 note 86. 

9- S.C—Latour v. Southern R. Co., 
51 SB. 265, 71 SC. 532. 

10. Ky.—^Louisville & N. R. Co v. 
McPherson, 78 SW.2d 919, 257 Ky. 
662 

Duty to know character of jdace 

A carrier, m the discharge of the 
high duty which it owes to its pas¬ 
sengers, IS bound to know the char¬ 
acter of the place at which it wrong¬ 
fully discharges them —Hines v, 
Garrett, 108 SB 690, 131 Va. 125 

11. Ky.-—Louisville & N. R. Co. v. 
Wells. 294 SW 143, 219 Ky. 718. 

Depot in large dty 

Where the carrier through misin¬ 
formation as to the proper station 
for meeting a connecting train caus¬ 
ed a passenger to disembark at the 
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In the absence of an agreement therefor, the car¬ 
rier is not bound to carry a passenger to a partic¬ 
ular place, to which he has no ticket or has paid no 
fare,^2 2016. if the carrier does not know the passen¬ 
ger’s destination except as stated in the ticket, it 
owes him no duty other than to carry him safely 
to the place called for by the ticket.i3 

Where by reason of a wreck a train is detoured 
over the line of another carrier, the carrier owning 
the train is under no legal duty to discharge at 
stations along the detoured route any passengers 
not destined therefor 

b. Duty to Stop at Destmation 

A carrier must stop to discharge a passenger at his 
destination unless the train is not regularly scheduled to 
stop there and the carrier has entered into no agree¬ 
ment, or is guilty of no representation, that the train 
will stop. 

It is the duly of the carrier to stop its train or 
car at the station to which the passenger has a tick¬ 
et or has paid his fare,^® if the station is one which 
the carrier has, by custom or regulations, noted as a 
place for the train to stop,i® or is one at which the 


train is required to stop* by a statutory regulation,^'' 
unless there is a sufficient excuse, under the partic¬ 
ular circumstances, for its refusal or failure to stop 
at that point.^^ This rule, however, is subject to 
the reasonable customs and regulations of the car¬ 
rier with regard to stopping particular trains only 
at particular stations,^® and if, in the absence of a 
special contract or the assurance of an agent on 
which he has a right to rely, a passenger through 
his own fault or mistake boards a train which un¬ 
der the customs or regulations of the carrier does 
not regularly or ordinarily stop at his point of des¬ 
tination, he cannot require it to stop there or recov¬ 
er damages for its failure so to do,-® particularh' 
where it appears that there are other trains that do 
stop at the station and which give ample accom¬ 
modations to that point.-^ How'ever, it has been 
held that where a passenger is permitted without 
objection to board a train which does not stop at 
his destination and the passenger is unaware of 
that fact and the ticket contains no notice thereof, 
it is the carrier’s duty to stop the train at that sta¬ 
tion and permit the passenger to alight,-^ at least 
where the agent of the carrier has been told the 


wrons station, its action was held 
not to be tortious where the depot 
was in a lar^e city in which the 
passengrer would be safe, comforta¬ 
ble, and well taken care of.—Ijouis- 
ville & N. R. Co. V. Wells, 294 S. 
W. 143. 219 Ky. 713. 

lUscliazffe of passenflT^r near home 

Railroad passengTor carried past 
destination was held not mititled to 
damagres on theory of tort, where 
conductor invited her to reTnaiTi on 
train until it returned to passengrer's 
destination in about one hour, but, 
when passengrer refused, stopped 
tram and let passenger o£^ without 
discourtesy, within two hundred feet 
of commi«5sary, near home of neigh¬ 
bor, within quarter of mile of place 
where her husband was workmg. 
and withm one mile of her own 
home, between 9 and 10 A. M. — IjOU- 
isville & N. R. Co. v. McPherson, 
78 S.W.2d 919. 257 Ky. 662. 

12. Mass.—Sullivan v. Old Colony 

St. R. Co.. 86 NEl 511. 200 Mass. 

303. 

Separate fare payable to ea/bh town 

An interurban street railroad com¬ 
pany is not absolutely hound to car¬ 
ry a passenger to a particnlar town 
where there is no agreement there¬ 
for. where he has procured no tick¬ 
et and has paid no ^ure to that place, 
and a separate fare is payable in 
each town on the route, and he has 
been carried as far as he has paid 
or has offered to pay fare.—Sullivan 
V Old Colony St. IL Co., 86 N.E. 
511, 20A Mass. 30S. 


13. Tex.—Walls v Kansas City, M. 
& O. Ry. Co. of Texas, CivApp., 
195 S.W. 868. 

14. Ky.—^Payne v. Simmons, 255 S. 
W. 863. 201 Ky. 33. 33 A.L.R. 814. 

15b ZoL —Cady v. New Orleans, T. 
& M. Ry. Co, 145 So. 680, 176 La. 
341. 

Va.—^Hmes v. Garrett, 108 S.E. 690, 
131 Va. 125, 

10 C.J. p 821 note 84. 

Breach of duty per se 

Generally a failure to stop tram 
at point to which carrier has imder- 
taken to carry and discharge pas¬ 
senger is per se a breach of duty 
for which an action technically lies, 
—Nashville^ C. 4b St. L. Ry. v Camp¬ 
bell, 101 So. 615, 212 Ala 27. 

16, S.C.—Martin v. Southern R. Co., 

58 S.E3. 3. 77 Sa 370, 122 Am.S.R 
574. 

10 a J. p 822 note 90. 

17- N.C.—Cable v. Southern R. Co., 
29 S.E3. 377, 122 N.C. 892. 

10 C.J. p 822 note 91. 

18. Ala.—Louisville, etc., R Co. v. 

Bancy, 11 So. 796. 97 Ala. 338. 
Mich.—Reed v. Duluth, etc., R. Co., 

59 N.W. 144, 100 Mich. 507. 

10 C.J. P 822 note 92. 

19- D.S.—Kyle v. Chicago, R. L & 
P. Ry. Co., Ark.. 182 P. 613, 105 
C GA. 151. 

Ala—Southern Ry Co. v. Pruett, 77 
So 49, 200 Ala 675. 

Elan.—Atchison, eta, R. Co. v, Gants. 
17* P. 54, 38 Kan. 608, 5 AmuS.R. 
780. 


S.C.—Shepherd v Southern Ry. Co., 
133 S.E. 231. 135 S.C. 75. 

10 C J. p 822 note 93. 

20. N.C.—^Meeder v. Seaboard Air 
Line Ry.. 91 SK. 527, 173 N.C. 57 
S.C.—Shepherd v. Southern Ry. Co.. 

133 SE. 231. 135 S.C. 75. 

Tex.—Gulf, C- & S. P. Ry. Co. v. 
Sanderson, CivApp., 216 S.W- 286 
—^Texas & P. Ry Co. v. Lathrop. 
Civ.App., 192 S.W. 1080, error re¬ 
fused. 

10 C.J p 822 note 94 
Mot speci-Hed In. taxiff 
A passenger has no right to get 
off at a station not specified in the 
tariff, as a railroad is not allowed 
to extend to any person any privi¬ 
leges except such as are specified in 
its tariffs.—May v. Seaboard Air 
Line Ry. Co, 96 S.E. 482, 110 S.C. 
84. 

Pexanittiitg passenger to talce 
through train 

Conductor's conduct in permitting 
passenger to take through tiam can¬ 
not be regarded as willful, in ab¬ 
sence of evidence showing that he 
willfully permitted passenger to 
take such train instead of local.— 
Shepherd v. Southern Ry. Co., 133 
S.E. 231. 135 S.C. 75. 

21- Ark.—St. Louis, etc., R. Co. v. 

Rosenberry, 45 Ark. 256. 

Tex.—^Texas, etc., R. Co. v. White^ 
17 SW. 419, 4 Tex A.Civ.Cas. § 259. 
22. N.C.—^Hutchinson v. Southern 
Ry. Co, 52 S.E 263, 140 N.C. 123, 
approved m Blaylock v. Southern 
Ry. Co., 100 S E. 599,^ 178 N.G 353. 
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passenger^s destination as he was about to board the 
train.23 

Ordinarily, the carrier's duty is fully satisfied 
by notifying the passenger in due time that the 
train will not stop, and giving him an opportunity 
to alight at some other station on the road, from 
Tvhich he may take passage on the first train of the 
company which regularly stops at the station named 
in his ticket.24 It has been held that this rule ap¬ 
plies notwithstanding the conductor punches and 
takes up the passenger’s ticket after having told 
him that the train does not stop at his place of des- 
tination,25 although there is also authority to the 
contrary.26 Where the tram is scheduled to stop at 
stations before a passenger’s destination, the con¬ 
ductor has no duty to volunteer information that 
the train does not stop at the passenger’s destina¬ 
tion since he may assume that the passenger intends 
to alight at an intermediate station and complete 
the journey by local train or otherwise.27 

Where a passenger having the right to stop at a 
particular station is carried by without his consent 
and without giving him reasonable opportunity to 
leave the train, he may recover whatever damages 
he may have suffered by reason thereof,28 and it is 
no defense that the conductor did not know of the 
passenger’s presence on the train,23 or that he of¬ 
fered to let the passenger off at an intermediate 
station and g^ve him a pass by which he could take 
a later train, where such offer was not accepted.^® 
Generally, it is the duty of the carrier in such a 
case to return the passenger to his destination,^! 


but this rule does not apply where the passenger is 
carried beyond his destination by reason of his neg¬ 
lect to alight when he is offered a reasonable op¬ 
portunity so to do;22 and where a passenger is 
carried beyond his destination through no wrong or 
neglect of the carrier, and is safely landed at some 
other station, there is no duty on the carrier to get 
him back to his destination,33 nor is it responsible 
for the gratuitous acts of its employees in advising 
or directing him as to his retum.3! 

In street car cases, there is a duty on the carrier 
to stop the car on the signal of a passenger desiring 
to alight at any regular stopping place.25 

Agreement or representation. Where the pas¬ 
senger has made a special contract, express or im¬ 
plied, to be carried on a particular train to a par¬ 
ticular station, the carrier may be bound to stop at 
that station regardless of its custom or regula¬ 
tions,36 particularly where no other train is run 
between the points in question on which the passen¬ 
ger might be transported.^^ This rule applies 
where the ticket agent has made an agreement with, 
or a promise to, the passenger that the train will 
stop.33 Likewise, a statement or representation of 
the ticket agent or other proper agent that a ticket 
may be used on a particular tram, or that the tram 
will stop at his destination, may be relied on by 
the passenger as constituting an agreement that the 
train will stop at his destination, and the carrier 
wiU be bound, in the absence of knowledge on the 
part of the passenger that the information is incor- 
rect,23 although there is also authority to the con- 


23. Ark.—Chicago, H. 1. & F. Ky. 
Co- V. Suns, 292 S.W. 94, 173 Ark. 
256. 

24. N.C—Meeder v. Seaboard Air 
Line Ry., 91 SE. 527, 173 N.C. 
57. 

S.C.— l£a.Y V. Seaboard Aar Line Ry. 

Co., 96 S.E. 482, 110 S.a 84. 

10 aJ. p 823 note 96. 

Snvoluuie ol ticket after notice 

Where, when plaintiff requested 
the conductor to stop the tram at a 
station at which it was not sched¬ 
uled to stop, the conductor mformed 
him that he ijras ndmg on a stock 
pass, and that he would not stop 
the tram, and plaintiff, while the 
train was stopped at an mtermediate 
station, procured a ti<^et to the sta¬ 
tion at which he desired to alight, 
it was held that, as the ticket no¬ 
tified him the train in question did 
not stop there, the conductor was 
justified in refusing to stop the 
tram, although plaintiff had pro¬ 
cured such ticket.—Gulf, C. & S. P. 
Ry. Co. V Sanderson. Tex.Civ.App., 
•216 S.W. 286. 


25- Ark.—St. Louis, etc., R. Co. v. 

Atchison, 14 S-W. 468, 47 Ark. 74. 
10 C.J. p 823 note 97. 

2a. Ga.—Caldwell v. Rudimond, etc., 
R. Co.. 15 SB. 678, 89 Ga. 550 
27- S.C.—Rutchison v. Southern Ry. 

Co., 95 SE. 181, 109 SC. 90. 

2a. W.Va,—White v. Ohio Valley 
Electric Ry. Co., 127 SB 65, 98 
W.Va- 378. 

10 C.J. p 824 note 14. 

29- Mo.—Rawlmgs v. Wabash R. 
Co„ 71 S.W. 535, 97 Mo.App. 511. 

3a. Ill.—Ohio, etc., R. Co. v. Peo., 
29 IllApp 56L 

3L Va.—^Hmes v. Garrett, 108 S.E. 

690, 131 Va. 125. 

10 C J. p 825 note 17. 

32. Ky.—Louisville, etc., R. Co. v. 
Gaddie, 172 S.W. 514, 162 Ky. 205, 
L.ILA,1915D 705. 

10 C.J. p 825 note 18. 

33. Ala,—^Birmingham, R., etc., Co 
V. Seaborn, 53 So. 241, 168 Ala. 658. 

34. Ala—Birmmgham R., etc., Co., 

V Seaborn, supra, | 

10 C.J. p 825 note 20. I 
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35. Ky.—Louisville & L R. Co. v 
Bullock, 250 S.W. 846, 199 Ky 193 
10 C.J. p 823 note 99. 

ITse of push, buttons 

Since push buttons in street cars 
are ordmanly used for the purpose 
of givmg notice of a passenger’s de¬ 
sire to alight, a company using cars 
equipped with such buttons invites 
a passenger to use them for that 
purpose, and will not be heard to 
say that the use of the buttons was 
insufficient, and the passenger 
should have otherwise notified the 
conductor of a desire to alight.— 
Louisville & I R. Co. v. Bullock, 250 
S W. 846, 199 Ky. 193. 

3®. Ark.—Missouri Pac. B. Co. v. 
Coxwell, 30 S.W.2d 209, 182 Ark. 
145. 

10 C J. p 823 note 4. 

37- Ind.—Hillman v. Chicago, L & 
L. Ry. Co., App., 88 N.B 873. 

38. Miss—^LouisviUe & N. R. Co. v. 
McArthur. 102 So. 842, 137 

780. 

10 C J. p 824 note 6. 

39. Ark.—Simmons v. Lusk. 194 & 
W. 11, 128 Ark. 336. 



13 C.J.S. 


CARRIEBS 


§ 655 


trary;-*® but this rule does not apply to the repre¬ 
sentations of an agent without authority, or in ex¬ 
cess of such authority, to determine whether the 
tram shall stop at a particular station^^ It has 
been held that the passenger’s remedy in such a 
case is not for the refusal of the conductor to stop 
at his station, but for the misinformation or mis¬ 
direction given him.42 By selling a ticket to a par¬ 
ticular station the carrier contracts to carr 3 r the 
passenger to that station and to stop there to allow 
him to alight,but in the absence of a special 
contract or representation the mere sale of a ticket 
by a carrier to a particular station creates no im¬ 
plied obligation that a particular train will stop at 
that station.^^ After the train conductor tells a 
passenger that the train does not stop at his sta¬ 
tion and directs him to change cars at an intermedi¬ 
ate station, the passenger is not entitled to rely up¬ 
on an incorrect statement of a railroad employee 
before he boarded the train that the train would 
stop at his destination.^® A direction by a carrier’s 
employee to a passenger to take a train which would 
carry him toward his destination to a station from 
which a local train could be taken is not a wrongful 
act-^® 

Since every one is bound to know that a conduc¬ 
tor has no general power to run his train except 
in conformity to the schedule,^^ an arrangement or 
agreement with the conductor of the train to let the 
passenger off at a station where the train is not 
scheduled to stop has been held not to bind the car¬ 


rier to stop the train at such station, or to render it 
liable in damages for its failure so to do,*^® al¬ 
though there is authority to the contrary.^® An 
acceptance of a cash fare by the conductor for a 
certain station has been held an agreement binding 
on the carrier to stop the train at that station.®® A 
passenger on a street car may rely on the promise 
of the conductor to let him off at a place where pas¬ 
sengers are regularly' received and discharged.® ^ 

§ 655. Stopping at Flag Stations 

A carrier is bound to carry a passenger, holding a 
ticket to a flag station, to the station, and must stop to 
permit him to alight If the carrier knows or should know 
of the passenger's destination. 

Where a passenger purchases a ticket to a flag 
station at which trains do not stop unless signaled 
or unless there are passengers on hoard for such 
station, the carrier undertakes to carry him to such 
destination and let him off there, and is bound to 
fulfill its obligation, and a failure to perform such 
duty is not only a breach of contract but also a 
tort for which an action is maintainable.®- Ordi¬ 
narily, it is the duty of the conductor before reach¬ 
ing the station to ascertain the destination of a pas¬ 
senger holding such a ticket and to stop the train 
there for the purpose of allowing the passenger to 
leave.®2 The exhibiting of the ticket to the carri¬ 
er’s agents or servants in charge of the train or 
car,®^ or the taking up of such ticket by the con¬ 
ductor,®® is suf&cient notice to the conductor of the 
passenger’s desire to get off at a flag station. The 


Ky.—^LKiuisville. etc, R. Co. v. Gad- 
die, 172 S.W. 614, 162 Ky. 205, 
I4.R.A.1915D 705. 

Miss —LiOuisviUe & N- R. Co. v. 
McArtbur. 102 So. 842, 137 Miss. 
780. 

N C.—Blaylock v. Southern Ry. Co., 
100 SJS 599. 178 N.C. 353. 

10 C.J. p 690 note 56, p 691 note 
59, p 738 note 68 Cc], p 824 note 7. 
Corpus Juris is cited witli approv¬ 
al in Liouisville & K. R. Co v. Mc¬ 
Arthur, 102 So. 842. 137 Miss. 780. 

40. Mo.—Sira v. Wabash R Co. 21 
S.W. 905. 116 Mo. 127, 37 Am.S.R. 
386. 

10 aJ. p 824 note 8. 

41. Ala.—Alabama Great Southern 
R. Co. V. Carmichael, 8 So. 87, 90 
Ala. 19. 9 II.R.A. 388. 

10 aJ. p 824 note 9. 

48. Ark.—St. Louis, etc., R. Co. v. 

Atchison. 14 S.W 468, 47 Ark. 74. 
Mo—Marshall v. St. Liouis, etc., R. 
Co. 78 Mo. 610. 

43. Tex.—^Texas, etc., R. Co. v. Cole, 
1 S.W. 629. 66 Tex. 562—Renfro 
V. Texas Cent. R. Co., Civ App., 
141 S.W. 820—Missouri, etc., R. 
Co. V. Glass, 102 S.W. 447. 46 Tex. 


Clv.App. 126—San Antonio, etc., R- 
Co. V. Dykes, CivJ^pp., 45 S.W- 
758. 

4A TJ.S,—Atchison. T. & S. P. R- 
Co. V. Cameron, Ind.T., 66 P. 709, 
14 C.aA. 358. 

45. Mich.—Lake Shore, etc., R. Co. 
V. Pierce. 11 N.W. 157, 47 Mich. 
277. 

Tex—Texas & P. Ry. Co. v. Lathrop, 
Civ.App., 192 S.W. 1080, error re¬ 
fused. 

46. Tex.—Texas & P. Ry. Co. v. 
T/“throp, supra. 

47. Mich.—Lake Shore, etc., R. Co 
V. Pierce, 11 M.W. 157, 47 Mich. 
277. 

48L Ala.—Alabama Great Southern 
R Co. V. Carmichael, 8 So. 87, 90 
Ala. 19, 9' L.RJL 388. 

10 C.J. p 691 note 67, p 824 note 11. 
Refusal to stop for passengur with 
stock pass 

The mere statement of the con¬ 
ductor in answer to a request hy a 
passenger to stop the train at a 
station where it was not scheduled 
to stop, that the passenger was rid¬ 
ing on. a stock pass and had no tick¬ 
et does not amount to a represen¬ 
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tation that if he purchased a ticket 
to that destination the tram would 
stop there.—Gulf, C & S. P. Ry. Co. 
V. Sanderson, Tex.Civ.App., 216 SW. 
286. 

Tex.—Mull V, Past Line, etc., R. 
Co., 2 S.W. 831, 66 Tex. 619. 

10 C.J. p 824 note 12. 

50. Ga.—Caldwell v. Richmond, etc., 
R Co., 15 S.P. 678, 89 Ga. 550. 
Tenn.—^Tennessee R. Co. v. Kingsley, 
10 TennA^pp. 637. 

5L Mo.—^Moeller v. United R. Co., 
112 SW. 714, 133 MoApp. 68. 

10 C.J. p 824 note 13 

52. Okl.—Ft. Smith, etc.. R. Co. v. 
Ford, 126 P. 745, 34 Okl. 575, 41 
L.RA,N.S., 745. 

10 C.J. p 825 notes 22-24. 

53. Ind.—^Pittsburgh, C., C. & St. 
L. Ry. Co. V. Boys, 123 K-E. 482. 
71 Ind.App. 102. 

10 C.J. p 825 note 25. 

54- Ark.—Chicago, R. I. & P. Ry. 
Co. V. Blundell, 191 S.W. 940, 127 
Ark. 82. 

55. Ind—Pittsburgh. C a & St. L. 
Ry. Co. V. Boys, 123 N.E, 482, 71 
Ind.App. 102. 

10 CJ. p 825 note 26. * 
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passenger has a right to act on the assumption that 
the conductor will call for his ticket before reach¬ 
ing the station specified and thus obtain such no¬ 
tice,®^ and failure of the conductor to do so will 
not excuse a failure to stop;®^ but where the ear¬ 
ner has no notice of the ticket and is not at fault 
for lack of notice, the carrier is not liable for its 
failure to stop.®* 

There is a divergence of judicial opinion as to the 
duty of a passenger to give notice and in some ju¬ 
risdictions it has been held that the mere purchase 
of a ticket to a flag station is not sufficient notice 
to the carrier of the passenger’s destination,®^ and 
it may become the duty of the passenger under the 
circumstances of the particular case to notify the 
conductor of his desire to get off at such a sta¬ 
tion,®® as where the conditions, such as the train 
being crowded and the distance short, are such 
that the conductor cannot reasonably be expected to 
obtain notice by taking up the ticket or otherwise 
but there is other authority to the effect that the 
purchase of the ticket is conclusive notice,®^ and 
the fact that the train is so crowded that the con¬ 


ductor has no time to reach a passenger holding a 
ticket for a flag station before the station is passed 
does not excuse the earner for failmg to stop.®3 

A passenger cannot claim the right to be put off 
at a flag station short of the station named in his 
ticket.®^ 

§ 656. - Stopping at Places Other than 
Stations 

In the absence of a special contract, a carrier owes 
no duty to discharge a passenger at a point where there 
is no regular station or stopping place. 

In the absence of a special contract to that effect, 
a passenger on a railroad train has no right to de¬ 
mand that he be put off at a point where there is 
no regular station or stopping place,®® and this rule 
applies even though such passenger has mistakenly 
embarked on the train and has paid his fare.®® 
However, where a special contract to be put off at 
such a point is made with some agent of the com¬ 
pany having the real or apparent power so to do, 
the company will be liable for failure to perform 
it.®7 


56- Ark—^Louisiana, etc, R, Co. v. 
Mason. 183 SW. 977. 122 Ark. 477, 
distin^niisliinir Hock Island, etc, 
R. Co. V. Stevens, 106 S W. 10^2, 
108 SW. 517, 84 Ark. 436, 16 L 
R.A..NS.. 1132. 

10 C.J. p 825 note 27. 

57. Ala.—Louisville, etc., R. Co. v. 
Fuqua, 65 So. 396, 187 Ala. 464, 
52 LR.A..NS., 668. 

Ark.—Louisiana & A. Ry, Co. v. 
Mason. 183 SW. 977, 122 Ark. 477. 

5& Ark—Chicagro, R L & P Ry. 
Co V. Blundell, 191 S.W, 940. 127 
Ark. 82. 

Ky.—Pence v Louisville, etc., R. Co., 
64 S.W. 905, 23 KyL. 1207. 

Bnty to liack train 

Carrier, on being: informed for 
the first time after passing: a station 
that a passeng:er, althougrh having- 
ticket for another station, desired 
to get off at the station passed, was 
under no duty to back the tram to 
the station.—New Orleans & N R. R. 
Co. V. Martin, 105 So. 864, 140 Miss. 
410. 

P^nxe of passenger to proffer ticket 

Where the passenger does not 
proffer his ticket or call it to the 
attention of the conductor when he 
collects the tickets of other passen¬ 
gers who boarded the tram at the 
same station, the carrier is not lia¬ 
ble for not stopping the tram at the 
station for which such passenger 
holds a ticket—Chicago, R. L & P. 
Ry. Co. V. Blundell, 191 S.W. 940 
127 Ark. 82. 

59. Ark.—Clncago, R. L & P. Ry. 1 


Co. V Blundell, 191 SW 940, 127 
Ark. 82—^Rock Island, etc., R Co 
V Stevens. 105 S.W. 1032, 108 S. 
W 517, 84 Ark. 436. 16 L RJL.N.S, 
1132. 

10 C.J. p 826 note 31. 

60. Ark.—Rock Island, etc., R. Co. 

V. Stevens, 105 S.W 1032, 108 S 

W. 517. 84 Ark 436, 16 LRA,N. 
S.. 1132. 

Cra.—Chattanooga, etc, R. Co. v. 
Lyon, 15 SE. 24. 89 Ga. 16. 32 
AmS.R. 72, 15 LRA 857. 

10 C.J. p 825 note 28, p 826 note 30 

61- Ark.—Chicago, R. I. & P. Ry. 
Co, V. Blundell, 191 S.W 940, 127 
ALTk. 82—^Rock Island, etc., R. Co. 

V. Stevens. 105 SW. 1032, 108 S 

W. 517, 84 Ark. 436, 16 L.ILA,,N 
S.. 1132. 

Meed to collect <^ 11 ^ two tickets 
Where a conductor had only two 
j tickets to collect before reaching the 
flag station at which plaintiff de¬ 
sired to alight, he cannot excuse bis 
failure to stop the tram at that 
point on the ground that he sup¬ 
posed plaintiff was one of a party 
ridmg on a single ticket—^Louisiana 
& A. Ry Co. V. Mason, 183 SW. 977, 
122 Ark. 477. 

62 . Ala.—^Louisville, etc., R. Co. v. 
Fuqua, 65 So. 396, 187 Ala. 464, 52 
L.RAl,N.S., 668. 

Tex—^Missouri, etc, R. Co. v Glass, 
102 S.W. 477, 46 TexCiv.App 126 
—San Antonio, etc, R. Co. v. 
Dykes. Civ.App. 45 S.W. 758 
However, it has also been held 
in Texas that it is the duty of a 
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passenger holding a ticket to a flag 
station to inform the conductor of 
his destmation.—Gulf, etc., R. Co v. 
Ryan. 18 S.W. 866. 4 Tex.A.CivCas 
§ 305.* 

63- Tex.—Missouri, etc., R. Co. v. 
Glass, 102 S.W. 477, 46 Tex.Civ. 
App. 126. 

®4k S C —Matthews v. Charleston, 
etc., R. Co, 17 S.E. 225, 38 SC. 
429, 37 Am-S R. 773. 

Custom 

A passenger cannot complain of a 
railroad company’s refusal to put 
her off at a flag station short of 
the destmation named in her ticket, 
although she had previously been 
permitted to get on and off at such 
station, where there is no allegation 
that it was ever the custom of the 
company so to accommodate the pas¬ 
sengers —Matthews v Charleston, 
etc, R. Co., 17 S.E 225, 38 S.C, 429, 
37 Am.S.R 773. 

65. Pa—Jagger v. People’s St. R. 
Co, 36 A 867, 180 Pa. 436. 38 L.R. 
A. 786. 

10 C.J. p 826 note 33 

6& Miss.—Wells V- Alabama Great 
Southern R Co., 6 So. 737, 67 Miss. 
24. 

67- Ga—Western R Co. ▼- Toung, 
51 Ga 489 

Tex.—Hull V. East Line, etc., R. Co., 
2 SW. 831, 66 Tex. 619. 

10 C.J p 826 note 35. 

Custom 

A carrier may hy custom estab¬ 
lish policy of discharging passen¬ 
gers at places other than its depots 
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^ 657. Stopping at Platform or Suitable 

Place 

The carrier must stop at the platform or other suit¬ 
able place to enable passengers conveniently to alight. 

The carrier must afford the passenger a reason¬ 
able opportunity to leave the car at a place safe and 
convenient for alighting.®* The carrier should stop 
the train at the usual platform for discharging pas¬ 
sengers at the place of destination, and cannot re¬ 
quire the passenger to alight at an unusual or un¬ 
suitable place,®* and it has been held that it is im¬ 
material who owns the track on which the contract¬ 
ing carrier runs its cars into the station.^* The 
carriers may, however, determine what part of its 
train shall be nearest the station when it stops.^^ 
If passengers are required to alight at any other 
point the carrier is liable for any injury to them 
resulting thereby,^^ unless by reason of a storm or 
other unavoidable accident the carrier is unable to 
stop its trains at the station.^® Stopping the train 
merely a short distance past the usual place of de¬ 
barkation is not a breadi of the carrier's duty to 
stop at the destination if the train stops in the im¬ 
mediate vidnity,^^ but where the tram carries a 
passenger beyond the immediate vicinity before it 
stops the carrier is liable for the injuries caused 
thereby,^® and it cannot relieve itself from liability 
for the actual damages sustained by offering to take 


the passenger to the next station,^^ or by backing 
the train to the station.^"* 

A street car must stop on the near side of the in¬ 
tersection when such is required by ordinance.*^* 

A freight train carrying passengers should stop 
its caboose reasonably near the platform, regard 
being had to the surrounding situation and loca¬ 
tion.^* In such cases a usage of stopping the car 
carrying passengers at some distance from the sta¬ 
tion platform, provided a reasonable opportunity to 
alight is afforded, is not improper,*® but in the ab¬ 
sence of any rule, regulation, or custom to that ef¬ 
fect, it is the duty of the carrier to transport such 
a passenger to the place where its passengers are 
usually received and discharged from regular pas¬ 
senger trains.*^^ 

Duty to back or fonvard trains. Where a train 
is stopped near a station, or is so stopped that the 
passenger cars are not alongside the platform, it is 
ordinarily the duty of the conductor, if requested by 
any passenger, to move the train backward or for¬ 
ward, as desired, to enable the passengers to alight 
on the platform,*- but where a passenger is car¬ 
ried past the station the carrier is not required in 
all cases to back the train to the station, the ques¬ 
tion of its duty so to do depending on the circum¬ 
stances, including the distance the train has trav¬ 
eled before the mistake is discovered,** If a pas- 


or stations.—Brumfield v. Consoli¬ 
dated Coach Corporation, 40 S.W.2d 
S56, 240 Ky. 1. 

68 . Mo—<5ott V. iransas City Rys 
Co., 222 S.W. 827. 

10 C J. p 826 note 36. 

Care reauired in providing- safe 
place for getting on board or 
alightmg see infra S 716. 

69- Mo—Payne v. Davis, 252 S.W. 

57, 298 Mo. 645. 

10 C.J. p 826 note 37. 

TO. Ky.—Southern B. Co. v. Miller, 
110 S.W. 351, 33 KyD 505 

71- N.C. — Anderson v. Atlantic 
Coast Dine R. Co., 77 S E 402, 161 
NC. 462 

72- S.CL—Martin v. Southern R Co., 
58 SE 3, 77 S.C. 370, 122 Am S. 
R- 574. 

10 C.J. p 826 note 38. 

73L N.T —Cormack v. New York, 
etc. R. Co., 90 NE. 56, 196 N.T. 
442, 24 D.RA-,N.S, 1209, 17 Ann. 
Cas. 949. 

10 C.J. p 827 note 39. 

74^ Ala—Nashville. C. & St. D. Ry. 
V. Campbell. 101 So. 615, 212 Ala. 
27. 

Stopping automohile a few yards be¬ 
yond gate 

Driver of automobile truck, by 
which employees for small consid¬ 


eration were being driven to their 
homes, did not breach contract of 
carriage hy stopping a few yards 
beyond employee’s gate, instead of 
directly opposite it, where there 
were no impediments or inconveni¬ 
ences m the way of employee in 
reaching his home from where truck 
stopped.—Dantzler Shipbuilding & 
Dry Docks Co v. Hurley, 81 So. 163, j 
119 Miss. 473. 4 AD.R 1487, sug¬ 
gestion of error denied 81 So. 406 
75- Ga.—Payne v. Meadows, 109 S. 
E 169. 27 GaApp 412. 

Carrying sick passenger several 
ira-nfi-rod yards beyond station 

Where a very sick and feeble pas¬ 
senger was carried several hundred 
yards past her station, resulting in 
her missing her husband, who was 
waiting at the station with a closed 
car. and also resulting in a relapse 
of infiuenza, the carrier was held lia¬ 
ble.—Payne v. Meadows, 109 SJE. 
169. 27 Ga-App. 412. 

76. Ark.—^Missouri Pac. R. Co. v. 
Coxwell. 30 S.W.2d 209, 182 Ark. 
145 

77- Miss.—New Orleans & N, E. R. 
Co. V. Myers, 106 So. 531, 140 
Miss 789. 

MfsBing conveyance at station 

Where a passenger is negligently 
earned beyond and out of sight of 
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the station, damages :&rom missing a 
conveyance to meet the train at the 
station and having to walk home in 
a storm are recoverable.—New Or¬ 
leans & N. E. R. Co. V. Myers, 106 
So. 531. 140 Miss. 789. 

78. Va—Virginia *Ry. & Power Co. 
V. Taylor, 132 S E. 334, 144 Va. 
496. 

Authority to disregard ordl^AiiGr 
Director of public safety was held 
to exceed authority in authorizing 
street railroad to disregard ordi¬ 
nance requiring street cars to stop 
on near side of intersection.—Vir- 
g^uaia Ry. & Power Co. v. Taylor, 
132 S.E 334, 144 Va. 496. 

79- Ind.—^New York, etc.. R. Co. v. 
Doane. 17 N.E. 913, 115 Ind 435, 7 
Am.S.R. 451, 1 D.RA. 157 
10 C J p 827 note 41 
88. Wis.—^Hemmingway v. Chicago, 
etc.. R. Co.. 31 N.W". 268, 67 Wis. 
668 . 

10 C.J. p 827 note 42. 

81- Mo.—Adams v. Missouri Pac. R. 
Co. 12 S.W. 637, 13 S.W. 509, 100 
Mo. 555 

82. Ind.—New York, etc., R. Co. v. 
Doane. 17 NE. 913, 115 Ind. 435, 
7 AmS.R. 451, 1 D.R.A 157. 

10 C.J. p 827 note 44. 

83- Miss.—^Yazoo, etc., R. Co. v. 
Hardie. 55 So. 42. 967, 100 Miss. 
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sender who has been carried past his station has no¬ 
tice of the nature of the place where he is asked 
to get off, which, to his knowledge, is dangerous, 
his failure to object to alighting there will amount 
to a waiver of his right to be carried back,*^ but if 
he is not aware of the fact that he is carried beyond 
his station, his failure to demand that he be taken 
back is not a waiver of his right, and does not dis¬ 
charge the company’s obligation to put him off at 
the proper place. Where it is necessary to carry 
a passenger beyond his station, it is the duty of the 
carrier to notify him of its purpose as to returning 
to the station, and, if it fails so to do, it is negli¬ 
gent, and liable to the passenger for any damage 
caused thereby.*® 

§ 658. - Penalty for Failure to Stop at 

Station 

Under statutes so providing, railroad companies may 
be subject to penalties for failure to stop their trains at 
certain stations. 

Statutes varying somewhat in phraseology which 
provide a penalty for the failure or refusal of rail¬ 
road companies to stop their trains at certain sta¬ 
tions have been held constitutional as a valid ex¬ 
ercise of the police power of the state; and, where 
the federal government has not taken any affirma¬ 
tive action on the subject, under its power to reg¬ 
ulate interstate commerce, such a statute applies 
to an interstate railroad.*^ These statutes are to be 
strictly construed, and, to warrant the imposition 
of the punishment provided, the proof must bring 
the company accused of its violation clearly within 
the provisions of the law; courts have no power 
to extend such enactments to cases not clearly with¬ 
in their terms,** nor can usage or custom be held 
to extend the terms of these statutes.** Hence it 
has been held that such a provision does not apply 
to flag stations, but only to regularly advertised 


stopping places.*® Where the carrier has a just or 
legal excuse for refusing to stop, such as weather 
conditions making it dangerous so to do, it*may 
constitute a good defense to an action for the pen¬ 
alty,* ^ but this does not apply to causes for the re¬ 
fusal for which the earner alone is responsible.** 
If the right to the penalty is given only to one who 
has paid the regular fare, one who has purchased a 
ticket at a reduced rate cannot recover the penalty 
for failure to discharge him at his destination.** 

County seats. Statutes which provide that all 
reg^ular passenger trains run by any common car¬ 
rier operating a railroad shall stop a sufficient time 
at all county seats within the state to take on and 
discharge passengers from such trains with safety 
have been held to be a valid exercise of the police 
power of the state.*^ 

Crossings or junctions. A statute which requires 
railroad companies to stop all trains carrying pas¬ 
sengers at the junctions of other railroads to allow 
the transfer of passengers, personal baggage, etc., 
from the trains of the intersecting roads does not 
require such roads to stop all trains at each inter¬ 
section, whether or not there are any persons, bag¬ 
gage, etc., from the intersecting road to be trans¬ 
ferred; but, m order to establish a case under this 
statute, it is necessary to prove that, on a day spec¬ 
ified, the railroad company failed to stop a tram at 
a junction point when there was a passenger or 
baggage from the connecting railroad to be trans¬ 
ferred and carried on the train not stopping.*® 
Likewise, such a statute which requires passenger 
trains to be stopped when two trains are due at the 
crossing or junction at practically the same time, 
does not apply to a train not due at the junction 
near the same time as another where passengers 
arriving on one road have reasonable opportunity to 
take tbe next train at the depot.*® 


132. 34 IiILA.,N.S., 740. 742, Ann. 
Cas.l914A 323 

Va.—Hines v. Garrett, 108 SJE. 690, 
131 Va. 125. 

84. Tex.—Gulf, etc., H. Co. v. Head. 
15 S.W. 504. 4 Tex.A.Civ Cas. § 209. 

85. Mo.—•'Winltler v. St. Liouis, etc., 
R. Co., 21 Mo.App. 99. 

8 Gl Miss —-Kaldbiez. etc., R. Co. v. 
Lambert. 54 So. 836. 99 Miss. 310. 
37 L.RJL.N.S., 26A 

87- TT.S.—Lake Shore, etc., R. Co. v, 
Ohio. Ohio. 19 S-Ct. 465, 173 IJ-S 
285, 43 L.Rd. 702. 

10 C.J. p 827 note 49. 

88 . 111.—-lAke Rrie. etc., R. Co. v, 
Peo, 42 IlLApp. 387. 

S.C.—Rountree v. Atlantic Coast 


Line R. Co.. 63 S.E. 424. 73 S.G 
268. 

10 C.J. p 828 note 52. 

89. m.—^Lake Erie, etc., R. Co. v. 
Peo., 42 niApp. 387. 

90- S.C.—Rountree v. Atlantic Coast 
Line R. Co., 53 S.E. 424. 73 S.C 
268—Milhous V. Southern R. Co, 
52 SB 41, 72 S.C. 442. 110 Am 
S.R 620 

10 aj. p 828 note 54. 

9L Mich.—Reed v. Duluth, etc, R 
Co. 59 N.W. 144, 100 Mich. 507. 

9^ Mich.—Hoyt v. Cleveland, etc., 
R. Co. 71 NW. 172, 112 Mich. 638 
CSrowded Iju.^ l^atfozni. 

It IS no excuse that the tram was 
so full, and that there were so many 
people at the station of plamtifTs 
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destination waiting*, for the tram, 
that the earner determined it was 
ims«*fe to Stop—^Hoyt v. Cleveland, 
etc.. R. Co, 71 N.W. 172. 112 Mich. 
638 

93- Mont.—Miley v. Northern Pac. 

R. Co, 108 P. 5, 41 Mont. 51 

94. TJ.S —Gladson v Minnesota. 17 

S. Ct. 627. 166 US. 427, 41 LBd 
1064, affirming 59 N.W. 487. 57 
Mum. 385, 24 LRJL 502. 

10 C J. p 828 note 59. 

95- Mo—State v. St. Louis R. Co. 
79 SW. 714, 105 Mo.App. 207. 

10 C.J p 828 note 58. 

96- Mmn.—^Brogger v. Chicago. St. 
P.. M. & O. Ry. Co., 164 N.W, 368. 
137 Mmn 338. denymg rearg^ument 
163 N.W. 66^. 137 Mmn. 338. 
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§ 659- Duty to Announce or Give Notice of 
Arrival at Station 

a. In general 

b. SuflSciency of notice 

a. In General 

The carrier must correctly announce or give notice of 
arrival of the train at the station. 

A railroad company carrying passengers, in or¬ 
der to afford them opportunity to leave the train 
at their places of destination, is bound to give no¬ 
tice to such passengers by having the names of the 
different stations announced as the train approaches 
or arrives thereat,® ^ particularly when so required 
by statute but a failure to comply with this duty 
is immaterial where the passenger is in no w'ay mis¬ 
led thereby,®® as where he knows that he has reach¬ 
ed the station of his destination.^ It has been held 
that, however, in the absence of a custom or stat¬ 
ute requiring such announcement, the carrier is not 
negligent, as a matter of law, in failing to make it.- 
A passenger, unless he knows that the station is 
some other than the one called, is warranted in re¬ 
lying on the announcement as being correct,® and 
misinformation, or failure to call the name of the 
station due to the fault of an employee within the 
scope of his authority, will render the carrier liable 
for injuries resulting therefrom,^ as where the car¬ 
rier negligently announces as the station to which 
the passenger is destined another and different sta¬ 
tion, and through no fault of the passenger he is 
thereby misled and induced to alight at a wrong 


station it is no excuse, in such a case, that the 
mistake in the announcement was made honestly.^ 
Flag station. A carrier has been held to be un¬ 
der no obligation to announce the arrival of the 
train at a flag station in the absence of notice that 
it has passengers for that station.*^ 

Intermediate stations. As a general rule, where 
the conductor of a train knows the station at which 
a passenger intends to alight, it is not his duty as 
to such passenger to call out the names of inter¬ 
mediate stations.® 

b. Snffiiciency of hfotice 

A general announcement Is usually sufficient, and 
personal notice to a passenger is unnecessary unless ex¬ 
ceptional circumstances exist. Likewise there is no 
duty to awaken a passenger in the absence of special cir¬ 
cumstances. 

Generally, the duty to give the passenger notice 
of arrival at the station is discharged by announc¬ 
ing the arrival of the train in a distinct and audible 
manner in each car, so that it may be heard by all 
passengers of ordinary hearing and paying ordi¬ 
nary attention,® a reasonable time before the ar¬ 
rival of the train at the station.^® A general an¬ 
nouncement is all that is required, and personal no¬ 
tice to each passenger of the station where he is 
to alight is not necessary,^^ although extraordinary 
circumstances, such as the conditions of age, sex, 
or physical infirmity of the passenger, may bring it 
within the scope of the conductor’s duty toward a 
passenger to give him personal notice that his par¬ 
ticular station has been reached.^® The carrier 

Whitaker, 300 S.W'. 912, 222 Ky. 
302. 

& Ala.—Louisville, etc, R. Co. v. 

■ Myers, 70 So. 186, 14 Ala.App. 310. 
Ind-—^Louisville, etc., R. Co v. Cook, 
38 N.E. 1104. 12 Ind-App. 109. 
a. Ala.—Central of Georgia Ry. Co. 
V. Smith. 117 So. 74. 217 Ala. 501. 
58 A.LR. 1058, 

Ark—SL Louis, I. M. & S. Ry. Co. 
v. iq^eedham, 184 S-W. 47, 122 Ark. 
584. 

10 aj. p 829 note 76. 
lO. Ala.—Central of Georgia Ry. 
Co. V. Bamitz, 84 So. 474, 17 Ala. 
App. 201. 

10 C.J. p 829 note 73. 

11- Ala.—Central of Georgia Ry. Co. 
V. Smith, 117 So. 74, 217 Ala. 501. 
58 A.L.R. 1058. 

Ark.—Edwards v. SL Louis South¬ 
western Ry. Co., 203 S.W- 588, 134 
Ark. 265. 

Ky.—Strong v. Louisville & K. R. 

Co., 43 S.W.2d 11. 240 Ky. 7SL 
10 C.J- p 829 note 73. 

12. Ala.—Central of Georgia Ry. 
Co, V. Smith, 117 So, 74^ 217 Ala. 
501. 58 A.L.R. 1058. 

10 ax p 829 note 72. 


97- Ark.—Edwards v. SL Louis 
Southwestern Ry, Co., 203 S.W. 
588, 134 Ark. 265. 

1 ^-- —Cady v. New Orleans, T. & M. 

Ry. Co.. 145 So. €80, 176 La 341. 
Okl—Hill V- New, 212 P. 422, 88 
Okl 208. 

S.C.—Gilkerson v- Atlantic Coast 
Line R Co., 89 S.B. 549, 105 S. 
C. 132. 

10 C X p 828 note 61. 

Corpus jruxis is cited with approv¬ 
al in Paubion v. Minneapolis, SL P 
& S. S. M. Ry. Co.. 177 N.W. 371, 
372, 45 N.D 269. 

98. Ky—Chesapeake, etc.. R Co. v. 
Robinson, 123 S.W. 308. 135 Ky 
850. 

99- -Ga.—Seaboard Air-Line R Co 
V. Rainey. 50 S E. 88, 122 6a. 307, 
106 Am.S.R 134, 2 AnnCas. 675. 

10 ax p 829 note 64. 

1 . JjOl .—Cady v. New Orleans, T. & 
M. Ry. Co., 145 So. 680, 176 La. 
341. 

10 C.X p 829 note 65. 

9. Ga.—Atlanta, etc.. R Co. v. Dick¬ 
erson, 15 S.E1 534. 89 Ga. 455. 

10 C.X p 829 note 66. I 


3- S C.—Belcher v. Atlantic Coast 
Line R Co., 177 S.E. 890, 175 S 
C. 9, 

Statemeut that train is stopping for 
water 

A passenger had the right to rely 
on a statement of a train porter that 
a train was taking water, and is not 
guilty of contributory negligence in 
being earned past the station, al¬ 
though the train was in fact at the 
station at the time.—^Houston B. & 
W. T- Ry. Co. V. Thom, Tex.Civ. 
App., 197 S.W. 778. 

4b S.C.—Wilson V. Southern R Co. 

75 SJB. 1014, 93 S.C. 17. 

10 C.X p 829 note 67. 

5. Ind —Louisville, etc., R Co. v. 
Cook, 38 N.E. 1104, 12 IndApp. 
109. 

OkL—SL Louis, etc., R Co. v. Henry, 
149 P. 132. 46 OWL 526. 

Tex—Texas, etc., R Co. v, Richard¬ 
son, CivApp., 143 S.W. 722. 

8 . Ky.—Tennessee CenL R Co. v. 
Brasher, 97 S.W. 349. 29 Ky.L. 
1277. 

7- Ky.—Louisville & N. R Co. v. i 
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nced not insure that a passenger will hear such an 
announcement,^^ and in the absence of knowledge^ 
of a passenger’s infirmity the carrier is not re¬ 
sponsible if the announcement is not properly heard 
by a passenger who is deaf.^^ 

The announcement of the station need not be 
made by the conductor personally, and it is sufficient 
if it is made by any employee of the carrier,^^ 
but an announcement by a person not an employee 
of the company is not binding on the carrier.^® 
Any promise to give special notice will be deemed 
beyond the authority of the conductor or other 
agent, and not binding on the carrier,^^ unless ex¬ 
ceptional circumstances exist.^* 

Awakening passenger^ Generally, there is no 
duty to awaken a passenger in order to advise him 
that his destination is reached* and to enable him 
to get off the train,i® and a failure to comply with 
a promise made by the conductor to that effect, 
whereby the passenger is carried beyond his station 
will impose no liability on the company.^O This 
rule has been limited in its application, however, 
and it has been held that if the conductor sees a 
passenger asleep at his destination or if he has 
cause to expect that a passenger will be asleep at 
his destination he has the duty to awaken him or to 
see that he is awake.^! Likewise, the carrier may 


be held liable for breach of the conductor’s prom¬ 
ise to awaken a passenger who becomes exhausted 
because the train is late,22 or for the conductor’s 
failure to comply with his promise to awaken and 
to assist a disabled passenger.23 

It has been held that it is the duty of the railroad 
company to awaken seasonably a passenger who has 
a sleeping car ticket to an intermediate point on its 
Hne, so that he may safely and comfortably prepare 
to make the‘change and to continue his journey to 
the point on the line called for by his passenger 
ticket,24 although there is also a correspondmg duty 
on the part of the sleeping car company, as shown 
infra § 909. 

§ 660. Duty in Connection with Alighting of 
Passenger 

In the absence of special circumstances, the carrier 
owes no duty to see that a passenger does in fact leave 
the train at his proper station, but the train or convey¬ 
ance must remain stopped for a reasonable length of 
time. 

In the absence of special circumstances the car¬ 
rier performs its whole duty after conveying the 
passenger to his destination and giving him notice, 
by affording him a reasonable opportunity to leave 
the train,25 and it is then the duty of the passenger 
to exercise reasonable care with regard to alightmg 


13- Ky.—Chesapeake, etc., R. Co. v. 
Robinson, 123 S.W. 308, 135 Ky. 
850. 

14. Tex —Texas Midland R, Co. v. 
Terry. ®5 S.W. 697, 27 Tex.Civ. 
App. 341. 

15. Ga —Southern R. Co. v. O'Bry¬ 
an, 42 S.B:. 42, 115 Ga. 659. 

13- Ind.—Columbus, etc., R. Co. v. 
Farrell, 31 Ind 408—Louisville, 
etc., R- Co. V. Cook, 38 N-E. 1104, 
12 Ind-App. 109. 

10 C J. p 830 note 80. 

17- Miss.—Gagre v. Illinois Cent. R. 

Co, 21 So. 657, 75 Miss. 17. 

Tex.—St Louis Southwestern R. Co. 
V. McCullougrh. 45 S.W. 324, 18 
Tex.Civ.App. 534- 

18L Ala.—Central of Georgia Ry. 
Co V. Smith, 117 So 74, 217 Ala. 
501, 58 A-L-R. 1058—Louisville, 

etc., R. Co. V. Quick, 28 So. 14, 
126 Ala. 553. 

Old a-wfl jnnxm lady passengex 

Where the conductor promised an 
old and infirm lady passenger, unac¬ 
customed to nding on trains, that he 
would notify her of the arrival at 
her destination, it was held that 
she was under no duty to listen to, 
or depend upon, the call of the 
bra''*^ms»n—Louisville, etc., R. Co. v. 
Quick, 28 So. 14, 125 Ala. 553. 


19- OH—Hill V. Hew, 212 P. 422, 88 
OH 208. 

10 C J. p 830 note 81. 

l>iLty to arouse passenger 

There is no duty on the conductor 
to go through a day coach and 
arouse every passenger—Gilkerson 
V. Atlantic Coast Lme R. Co., 89 S. | 
E. 549. 105 S.a 132. 

ao. (5a—Hunn v. Georgria R. Co., 
71 (5a. 710, 51 Ain.R. 284. 

10 C.J. p 830 note 82. 

2SL. S.C.—Gilkerson v Atlantic C^ast 
Line R. Co., 89 SE. 549, 105 SC 
132. 

Tnc^eental to duty to afrriFt passen^ 
gers 

The question is not whether it is 
the duty, ordinarily, of a conduc¬ 
tor to awake a sleeping passenger, 
but whether it is his duty to render 
assistance to a passenger, in order 
that he may alight from the train 
at the proper time, when his physi¬ 
cal condition renders such assistance 
necessary, and the conductor has 
knowledge of such fact. Under such 
circumstances, a promise on the part 
of the conductor is merely incidental 
to his duty to render assistance to 
passengers, in getting off the train 
when he has notice of the fact, that 
his aid is needed.—Gilkerson v. At¬ 
lantic Coast Lme R. Ck>., 83 S-E. 592, 
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99 S.C. 426, L.RA1915C 664, Ann. 
Cas 1914B 248. 

Promise to awaken very tired pas¬ 
senger 

The carrier has been held liable 
for breach of the conductor's prom¬ 
ise to awaken a passenger who an¬ 
nounced that he was very tired and 
probably would not be awake when 
he reached his destination at an 
early hour in the morning—Gilker- 
son V. Atlantic Coast Line R. Co., 
83 S.E 592, 99 SC. 426, L R.A1915C 
664, Ann.C:as.l916B 248 

22. Ala.—Central of Georgia Ry. 
Co. V. Smith, 117 So. 74, 217 Ala. 
501, 58 AL.R. 1058. 

23m Miss—WeightTnau v Xiouisville, 
etc., R Co., 12 So. 586, 70 Miss. 
563, 35 AmS.R 660, 19 L R.A 671. 
Wis—Helson v Chicago, etc, R. 0>, 
109 N.W 933, 130 Wis. 214. 

10 C.J. p 830 note 83. 

24h Ala —Pullman Co.' v. Lutz, 45 
So. 675, 154 Ala. 517, 129 Am SR 
67, 14 LR.A.NS. 907. 

La.—Airey v. Pullman Palace Car 
Co., 23 So. 512, 50 La Ann. 648 

95k SC —Gilkerson v. Atlantic Ctoast 

Line R. Co.. 89 S.E 549, 105 S.C. 
132. 

10 C.J. p 830 note 87. 

Ckizpus Juris has been quoted with 
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at the proper place or station,26 and without un¬ 
necessary delay.-^ There is no obligation on the 
carrier in an ordinary case to see that the passen¬ 
ger does in fact leave the train at his proper sta- 
tion,^^ or to furnish him assistance in doing so 
see infra § 727, unless the passenger becomes ill 
or is suffering from a disability to the knowledge 
of the carrier, making assistance necessary, or re¬ 
quiring a longer delay,^^ in which case notice of 
such fact should be given to the conductor.The 
carrier ordinarily need not assist or care for a pas¬ 
senger after it has properly delivered him at his 
destination, as while he makes preparation further 
to continue his journeybut where the carrier 
negligently permits a passenger to leave the tram at 
a station, knowing that such station is not the pas¬ 
senger’s destination, and knowing or having reason 
to know that the passenger believes such station to 
be his destination, without warning him of the mis¬ 
take he is making, it will be liable to such passen¬ 
ger for such actual damages as proximately result 
to him from such negligence, and in such a case 
it is the duty of the trainman, at the passenger’s 
request, to signal the train to stop and to give him 
opportunity to reboard the same.^^ There is no 
breach of duty in failing to open the door at a sta¬ 
tion which is not the passenger’s ticket destination 
where the passenger has given no notice of his 


change of destination.^® 

Length of time of stopping. It is the duty of the 
carrier to stop for a reasonable length of time to 
enable the passenger in the exercise of due dili¬ 
gence safely to leave its tram or car,®-* and it is not 
sufficient that the speed of the tram or car is mere¬ 
ly slackened,®® unless there is an agreement to that 
effect, in which case the speed should be so checked 
that the passenger may get off safely.®® 

§ 661. Time of Transportation; Delay 

The carrier must exercise ordinary care and Skill to 
carry a passenger to his destination within a reasonable 
time and if it does so it is not liable, in the absence of 
a special contract, for an unavoidable delay, it must 
exercise due care to make advertised connections with 
connecting trains and to conform to published time¬ 
tables. 

It is the duty of the carrier to exercise ordinary 
care and skill to carry a passenger to his destma- 
tion within a reasonable tune,®^ and the earner is 
liable for damages arising from an unreasonable de¬ 
lay occasioned by the fault or negligence of the em¬ 
ployees in charge of the carrier’s business,®® even 
though the fault of such employees is willful.®® 
Such a delay is not excused by a statutory prohibi¬ 
tion against the carrier’s employees remaining on 
duty more than a specified number of consecutive 
hours.^® The earner, however, is not an insurer 


approval in McCarron v. Brie R. CJo., 
159 A. 807, 10 N.JMisc 498. 

2 Sw Tex.—St- Liouis Southwestern R 
Co. V. Ricketts, 54 S.W. 1090, 22 
Tex.Civ.App. 515 

2Y- Tex —^Missouri, etc., R. Co. v. 

Kendnck, Civ.App, 32 S.W. 42. 

10 C.J. p 830 note 89. 

28. La.—Cady v. New Orleans, T. & 
M. Ry. Co., 145 So. 680, 176 La. 
341. 

10 C J P 830 note 90. 

29. Ga—Central of Georgia R. Co. 
V. Madden, 69 S.B. 165, 135 Ga. 205, 
31 LR.A.,N.S., 813, 21 Ann.Cas. 
1077. 

SC—Gilkerson v, Atlantic Coast 
Line R. Co.. 83 S.E. 592, 99 SC 
426, L R.A.1915C 664. Aim.Cas 

1916B 248. 

10 C.J. p 830 note 92. 

30. Miss.—^New Orleans, etc., R. Co. 
V. StathPTn, 42 Miss. 607, 97 Am. 
B. 478. 

10 C.J. p 831 note 93. 

Iiiahility fox death of passenger 
A railroad is not liable for the 
death of a sick passenger carried, 
helpless and unconscious past his 
destination, because of its failure to 
discharge or to assist the passenger 
from the train when it stopped, 
where it has had no knowledge of 

13 C.J.S.—78 


the passenger^s condition and no cir¬ 
cumstances existed from which it 
should have learned of it.—^Bulling- 
ton V. Texas & N. O. R. Co., Tex.Civ. 
App. 300 S W. 948. 

31. Ala.—Waldrop v. Nashville, etc., 

R. Co., 62 So. 769, 183 Ala. 226. 
Tex.—^International, etc., R. Co. v. 

Doolan. 120 S.W. 1118. 56 Tex.Civ. 
App. 503 

10 C.J. p 831 note 94. 

32. S.C.—Campbell v. Seaboard Air 
Line R. Co., 65 S.E. 628, 83 S.C. 
448, 23 LRA..N.S., 1056, 137 Am. 

S. R. 824 

10 C.J. p 831 notes 96. 97. 

33L Miss.—New Orleans & N. B. R. 
Co. V. Martin, 105 So. 864, 140 
Miss. 410. 

34. La.—Cady v. New Orleans, T. 
& M. Ry. Co., 145 So 680, 176 La. 
341. 

Okl—Hill V, New. 212 P. 422. 88 
Okl 208. 

S.C.—Gilkerson v. Atlantic Coast 
Line R. Co.. 89 S.B. 549, 105 S.C 
132. 

10 C.J p 823 note 1. 

Stoppiiig skt flag station. 

The carrier must stop the train at 
a flag station for a reasonable leng^th 
of time to allow a passenger to 
alight—Ft. Smith, etc., R. Co. v. 
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Ford. 126 P. 745, 34 Okl. 575, 41 L. 

R. A..N.S.. 745—10 C.J. p 825 note 23. 
35. Ala.—^Montgomery, etc., R. Co. 

V. Stewart. 8 So 70S, 91 Ala. 421. 
10 C.J p 823 note 2. 

36L Ga.—Western R. Co. v. Toung. 
51 Ga. 489. 

37- Ala.—^Alabama Great Southern 
R. Co. v. Conner, 151 So. 355, 227 
Ala. 562, certiorari denied Con¬ 
ner V Alabama Great Southern R. 
Co., 54 S.Ct. 531. 291 TJ.S. 675, 78 
L.Ed. 1063 

Ky.—^Brumfield v. Consolidated Coach 
Corporation. 40 S.W.id 356, 240 Ky. 
1—^Paducah Traction Co. v. Weit- 
lauf. 195 S W. 99, 176 Ky. 82, 

LR.A.1917P 353. 

10 C.J. p 831 note 98. 

38. N.Y.—Cormack v. New York, 
etc, R. Co., 90 NE. 56, 196 N.Y. 
442. 25 LRA.,N-S., 1209. 17 Ann. 
Cas 949. 

S. C.—Woodward v. Southern R. Co., 
83 SE 591, 99 S.C. 251. L.R.A- 
1915C 477. 

10 C.J- p 831 note 1. 

3a. N.Y—Weed v. PRuama R. Co, 
3 7 N.Y. 362, 72 Am.D. 474. 

Wis—^Milwaukee, etc.. R. Co. v. Fin¬ 
ney, 10 Wis. 388. 

40l S C.—^Black V. Charleston, etc., 
R. Co., 69 S.E. 230. 87 S.C. 241. 31 
Ix.R.A.,N.S., 1184. 
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as to the time when a passenger will reach his des- 
tinuation, unless it makes a special contract to that 
effect^i Neither the ticket agent selling a ticket 
nor the conductor taking it has authority to make 
such a contract,^2 although the passenger may rely 
on the statements of the ticket agent, made at the 
time of the purchase of his ticket, with regard to 
the time of arrival of the train at his destination, 
rendering the carrier liable for misinformation,^^ 
and where in case of a delay the passenger, on the 
conductor’s advice, takes the train of another line, 
on which he is also delayed, the first carrier has 
been held liable for such second delay.'*^ In the ab¬ 
sence of a special contract the carrier is not liable 
for a delay which is not due to negligence on its 
part,^5 as where it is caused by an act of God or 
inevitable accident,^® or where the train is delayed 
by the wreck of another train, caused without neg¬ 
ligence;^^ and in such a case the carrier is not 
bound by the conductor's promise to furnish the 
passenger other transportation.^® 

It has been held that, where the carrier has no¬ 
tice of the special engagements or business of its 
passengers, requiring that they be transported 
promptly, it will be liable for a failure to transport 
them in time to meet their engagements, if it is rea¬ 
sonably within its power so to do, in compliance 
with Its contract,^® but that where no such notice 


is g^iven it is not responsible for a delay which 
might have been avoided if the notice had been giv¬ 
en in time.®® 

One who boards as passenger a mixed freight 
and passenger tram takes passage subject to the 
delays incident to that mode of conveyance,®^ but 
for any unreasonable delay considering that mode 
of conveyance, the passenger has redress for the 
actual damages occasioned thereby.®® 

Delay in starting. The failure of the carrier to 
start its tram on time does not render the company 
liable to a passenger who is mjured thereby, unless 
such failure constitutes a breach either of an ex¬ 
press contract or of a legal obligation created by 
its published time-tables and notices,®® or is due to 
a willful neglect of duty.®^ 

Duty to make connections. The carrier owes the 
duty of due care to make advertised connections 
with connecting trams,®® and in the absence of stat¬ 
ute may g^uarantee a through connection with an¬ 
other train,®® but a special contract by a common 
carrier with a passenger for a guaranteed connec¬ 
tion with a certain tram in an interstate journey is 
an "undue or unreasonable preference or advan¬ 
tage” prohibited by the federal statute. Interstate 
Commerce Act, 49 U.S.C.A. § 3 (1), and therefore 
unenforceable.®"^ An agent havmg authority to 


41. K.T.—Connacl^ v. New Tork. 
etc., R. Co, 90 NB 56, 196 N.Y. 
442, 24 L.RA.,N.S.. 1209. 17 Ann. 
Cas. 949. 

42. N.Y.—Gerardy v. Louisville, etc., 
R. Co., 102 N.Y.S. 548, 52 Misc. 466. 

StaAemeut tliat late train, will make 
np time 

A statement by a ticket agent, on 
selling a ticket to a passenger, that 
the tram was late, but that it would 
make up for lost time and arrive at 
Its destination on time, and a sim¬ 
ilar statement by the conductor on 
t»iring up the ticket, do not establish 
a special contract binding the car¬ 
rier to carry the passenger on sched¬ 
ule time.—Gerardy v Louisville, etc., 
R. Co., 102 N.Y.S. 548. 52 Misc 466. 

4i3L Wash—Turner v. Great North¬ 
ern R. Co , 46 P. 243. 15 Wash. 213. 
55 Am S R. 883. 

19 C J. p 691 note 58. 

*Tt is generally the fact that there 
is no other person than the ticket 
agent at a railroad station who can 
grive travelers the necessary infor¬ 
mation as to the arrival, departure 
and rrniniuE- time of trains, and the 
rule, as formulated by a learned 
text writer, is, that passengers have 
a right, until otherwise informed, to 
rely on information received by them 
from ticket agents, in answer to in-j 


qniiies concerning those matters, 
provided they do not disregard oth¬ 
er reasonable means of information." 
—^Turner v Great Northern R Co., 
46 P. 243, 15 Wash. 213. 218. 55 Aj n, 
SR. 883. 

44. Wash.—^Turner v. Great North¬ 
ern R. Co., supra. 

45. S.C —^Mulligan v. Southern R- 
Co., 65 SB. 1040, 84 S.C. 171. 

10 C J p 831 note 9. 

4R Ky.—Paducah Traction Co v. 
Weitlauf, 195 SW. 99, 176 Ky. 82, 
L.R.A.1917P 353. 

10 C.J. p 832 note 10. 

47- Ky.—Southern R. Co. v. Miller, 
110 S.W. 351, 129 Ky. 98, 102, 33 
KyTa. 505. 

NY.—Cormack v New York, etc., R. 
Co.. 90 NB. 56, 196 NY. 442. 24 
LRJLJSrS-, 1209. 17 Ann Cas. 949. 

4a. Tex.—^Houston, etc., R. Co v. 
Rogers 40 S.W. 201, 16 Tex Civ. 
App. 19. 

Ga,—CSiappell v. Alabama West¬ 
ern R. Co., 70 S.E 208. g Ga.App. 
787. 

10 C.J. p 832 note 20. 

511. Ga.—Georgia R. Co. v. Hayd^i, 
71 Ga 518, 51 ATn.R. 274. 

51. S.C.—Port V. ' i^buthem R. ^, 
42 SJS. 196. 64 S.C.' 423. ] 
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52- Mo—Green v. Missouri, etc., K 
Co., 97 S.W 646. 121 Mo App 720 
S C —^Port V. Southern R. Co., 42 S B 
196, 64 S.C 423. 

53L NY.—Gerardy v Lomsville, etc., 
R. Co., 102 N.Y S 548. 52 Misc. 446. 
10 C J p 832 note 13. 

54. Miss —Illinois Cent. R. Co. v 
Hawkins, 74 So. 775, 114 Miss 110, 
L.ILA.1917I> 977. 

Delay to accommodate other Intends 
lag passengers 

Railroad company, which delays 
passenger tram two and one-hsdf 
hours to accommodate other persons 
intending to become passengers, in 
violation of rights of another pas¬ 
senger, is guilty of “willful neglect 
of duty.”—Illmois Cent. R. Co v 
Hawkins; 74 So. 775. 114 Miss. 110. L 
RA.1917D 977. 

55. Ala.—Alabama Great Southern 
R- Co V. Conner, 151 So. 355. 227 
Alla. 562, certiorari demed Connor 
V. Alabama Great Southern R Co, 
54 set. 531, 291 U.S. 675, 78 L.Bd. 
1063. 

10 aj. p 832 note 24. 

56L IT S.—^Harmon v. Barber, Ohio, 
247 P. 1, 159 CC.A. 219. certiorari 
denied 38 S.Ct 335, 246 US 666, 
62 L.Bd. 929. 

57. Ala.—Alabama Great Southern 
R. Co. T. Conner, 151 So. 355, 227 
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make all usual and ordinary contracts of carriage 
may guarantee connection at an intermediate sta- 
tion,58 and failure to make a connection after the 
passenger was induced to buy his ticket by infor¬ 
mation that it would be made entitles the passenger 
to recover.59 A statement by the agent that the 
train would make close connections at a certain 
point is not a guaranty that connection will be 
made.®® 

Obligation to conform to time tables. The publi¬ 
cation of a time-table imposes on the railroad com¬ 
pany the obligation to exercise all reasonable care 
and diligence to make the movements of its train 
correspond thereto,®^ but this obligation is not ab¬ 
solute and unconditional,®^ particularly where the 
time-table contains a condition that the carrier does 
not guarantee the punctuality of its trains, of which 
condition the passenger has, or is chargeable with, 
knowledge,®* and therefore in the absence of a 
special contract the carrier will be liable for not 
running on schedule time only where the delay is 
caused by its negligence.®^ The fact that schedules 
of trains are still in circulation, although they have 
in fact been abrogated, does not bind the company 
to run its trains in accordance with such sched¬ 
ules,®® nor is the company bound to run a train ac¬ 
cording to a working time-table which is issued only 
for the information of employees, and not for the 
information of the public.®® 

Penalty for failure to start the train from the 
point of origin on schedule time as required by the 
railroad commission is considered in § 569 supra. 

§ 662. Actions 

An action may bo maintained for a breach In the per¬ 
formance of a carrier's contract or duty to transport. 

Ala. 562. certiorari denied Connor i 
V. Alabama Great Southern R. Co., I 
54 S.Ct- 531, 291 US. 675, 78 L. 

Sd. 1063. 

58. U.S.—^Bfermon v. Barber, Ohio, 

247 F 1, 159 C.C.A- 219, certiorari 
denied 38 S Ct. 335, 246 U S. 666, 62 
LFd. 929. 

10 C.J. p 691 note 60. 

59- S.C.—Cleckley v. Atlantic Coast 
Line R. Co, 90 S.E. 32, 105 S.C. 

423. 

Cnstoomazy connectloiL 

In spite of a schedule misconnec- 
tion of fifteen minutes, if it was 
customary to hold a tram to make 
a connection, and a passenger, rely¬ 
ing on the conductor's statement that 
he could make it, took his ticket 
by such route, and although the 
ticket agent told him he could not 
make it, the passenger could recov¬ 
er on failure to connect.—Cleckley v. 

Atlantic Coast Lme R. Co., 90 S.B. 

32, 105 S.a 423. 


An action may he maintained against the carrier 
for a breach in the performance of its contract or 
duty to transport.®^ 

§ 663. Nature and Form 

In case of a breach by the carrier of its duty or 
contract to transport a passenger, the latter, as stat¬ 
ed and discussed in the C.J.S. title Actions § 49 e 
(5), ordinarily has a choice of remedies, and may 
sue either on the contract of transportation, or in 
tort for the breach of duty imposed by law, al¬ 
though under some circumstances the action must 
be in contract, and under others in tort. 

§ 664. Jurisdiction and Venue 

In the absence of a special statute, a passenger may 
bring suit in the county where the breach of the carrier's 
duty originated. 

A passenger may bring suit in the county where 
the failure on the part of the carrier to discharge 
its duty originated, and use transactions occurring 
in other counties as mere matters of aggravation.®® 
Under statutes so providing, an action for breach 
of contract of transportation should be brought in 
the county where the contract was made,®® and an 
action for injuries to a passenger due to his being 
carried past his destination may be brought either 
in the county where the injury occurred, or where 
plaintiff resided at the time of the injury.^® 

§ 665. Pleadingr 

a. Declaration, petition, or complaint 

b. Plea, answer, or replication 

c. Issues, proof, and variance 

359. 122 Am.S.R. 631. 2 LR.A..ir.S., 
110, 13 Ann Cas. 965. 

10 aj. p 832 note 27. 

65. U.S.—Obage v. Northern Pac. R. 
Co., Minn., 200 P. 128, 118 C.C.A- 
302. 

10 C.J. p 801 note 11. 

86. Mich.—Geer v. Michigan Cent. 

R. Co. 106 NW. 72. 142 Mich. 51L 
67- Ala—Louisville & N. R. Co. v. 
Robinson, 105 So. 874, 213 Ala. 522 
—^Birmingham Ry. Light & Pow¬ 
er Co. v. Flmit, 60 So. 982, 6 Ala. 
App. 657. 

ECy.—^Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 

Ky. 1. 

68 L Ga.—Southern Ry. Co. v. O’Bry¬ 
an. 37 S.E. 161, 112 Ga. 127. 

68. Ky.—Southern R. Co. v. Cassell, 
92 S-W- 281, 28 KyJL 1230. 

10 C.J. p 843 note 97. 

701. Tex—Gulf, etc, R. Co, v. Ward, 
124 S.W. 130, 58 Tex.Civ.App. 210. 


WillfnlnegB negatived 

Willfulness in failing to make con¬ 
nections is negatived where the 
schedule shows a misconnection, and 
when a passenger took his ticket by 
such connecting point, the carrier 
took him on a limited tram to a non¬ 
stop station, to avoid delay—Cleck¬ 
ley V. Atlantic Coast Line R. Co., 90 
S.E 32, 105 S C. 423. 
eOL S.C—^Latonr v. Southern R. Co., j 
51 SE. 265. 71 SC. 532. 

61- N.T.—Cormack v. New Tork, 
etc., R. Co. 90 N.E. 56, 196 N.Y. 
442, 24 LR.A,N.S.. 1209, 17 Ann. 
Cas. 949. 

10 CJ. p 832 note 23. 

68. N.T.—Cormack v. New York., 
etc, R. Co., supra—Slater v. Jew¬ 
ett, 85 N.Y. 61. 39 Am.R. 627 
10 C.J. p 832 note 25. 

63. S.C.—^Mulligan v. Southern R. 

Co., 65 SB. 1040, 84 S.C 171. 

Gdi Tex.—St Louis Southwestern R. 
Co. V. White, 89 S.W- 746, 99 Tex. 
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a. Dedaxation, Petilioii, or Gomplaiat 

As in other civil actions, the declaration, petition, or 
complaint must allege all matters essential for recovery. 

In accordance with the rules regulating pleadings 
in civil actions generally, in an action against a ear¬ 
ner arising out of a breach of contract to transport 
a passenger, the declaration, petition, or complaint 
must allege facts constituting plaintiffs cause of ac¬ 
tion, such as his right to transportation,^^ a breach 
of the contract or duty on the part of defendant,^^ 
and other particular facts which plaintiff relies on 


as constituting his cause of action.^3 a petition 
which discloses the relationship of carrier and pas¬ 
senger, the duty arising therefrom, and the breach 
thereof is sufl&cientJ^ 

In an action for a failure to stop or refusal to 
transport, plaintiff must allege that he was ready 
and willing to pay the legal or reasonable fare for 

such transportation, that defendant failed or re¬ 
fused to transport him,^® and that it was the duty 
of the carrier to stop the train or car at that partic¬ 
ular station or place.^^ Where by a special agree- 


71. Ala.—Soutliepn R. Co. v. Melton, 

47 So 1008, 158 Ala. 404. 

10 C J. p 844 note 2. 

HefTiga-i of -«4Tnf«='-foiL to limited train 

In an action by plaintiff who held 
ticket from Reno to San Francisco, 
but who was denied admission to a 
limited train, the complaint, setting 
forth the rules of the carrier and the 
circumstances and seeking recovery 
on the grround of breach of contract, 
was held not to state cause of ac¬ 
tion, the rules of the company plead¬ 
ed declaring a ticket for such trans¬ 
portation to be a local ticket, not¬ 
withstanding “local ticket” is ordi¬ 
narily defined with relation to rail¬ 
roads as traffic confined to a single 
road, and such rules further requir¬ 
ing a local passenger to hold either 
a sleeping car ticket or a permit 
showmg that a through passenger 
would share such accommodations, 
and the complaint not alleging plain¬ 
tiff had the required ticket or such a 
permit.—Summerfield v. Hines, 197 
P. 690. 45 Nev. 60. 

Payment of fare 

Passenger’s allegation that com¬ 
mon earner subway railroad, in con¬ 
sideration of fare paid by passenger, 
agreed safely to carry passenger and 
to take appropriate precautions for 
his care and safety dunng course of 
his passage, was proper statement of 
contractual engagement arising hy 
operation of law, and would be 
deemed a nontraversable allegation 
on proof that passenger in usual 
course paid fare prescribed by rail¬ 
road for passage.—^Barad v. UTew 
York Rapid Transit Corporation, 295 
NTS. 901. 162 Misc. 458. 

72- Ala.—Southern R. Co. v. Melton, 

47 So. 1008, 158 Ala 404. 

Ga—^Brown v. Georgia, etc., R. Co., 

46 S.E 71, 119 Ga. 88. 

ConstmcftioiL with view to suhstaaou 
tial JustiLoe 

Construing the pleading with a 
view to substantial justice, as re¬ 
quired by Civ.PracAct § 123, an al¬ 
legation that a particular rule of a 
earner was in force in April will not, 
in an action for breach of contract in 
July for transxiortation as a passen¬ 
ger, be disregarded, but will be ac¬ 


cepted as an allegation that the rule 
was in force at the time the contract 
was made.—Summerfield v. Hines, 
197 P. 690. 45 Jfev. 60. 

Allegation in alternative 

A passenger being entitled to com¬ 
plain of the simple negligence of the 
earner’s conductor, the complaint 
was not insufficient because it al¬ 
leged in the alternative that he reck¬ 
lessly, willfully, or wantonly failed 
to put plaintiff off at his destination. 
—^Birmingham Ry., Light & Power 
Co. V. Flnmt, 60 So. 982, 6 A]a.App. 
657. 

73L Ala—Conner v. Central of Geor¬ 
gia Ry. Co. 128 So. 789, 221 Ala. 
358—Southern Ry. Co. v. Penny, 
114 So 15, 22 AlaJVpp. 199. 

Ga.—Southern R. Co v. Walhs, 66 S. 
B 370, 133 Ga, 553, 30 L.R.A..NS., 
401, 18 Ann.Cas. 67. 

10 C.J. p 844 note 4. 

Description of place where passen¬ 
ger alighted 

Where passenger was earned be¬ 
yond her station, it was permissible 
to describe the place in the petition 
where she was caused to alight and 
surroundings contributing to her 
fnght—Pullman Co v. Strang, 132 
S B 399, 35 GaJ^pp. 59. 

Items of fiA.Tna£re 

In an action against a carrier for 
refusing to transport a passenger, a 
petition alleging that she suffered 
actual damages in a specified sum, 
including among other items one for 
medicine and doctors, hut not alleg¬ 
ing that she paid the sum claimed, 
or assumed to pay it, or that it was 
a reasonable charge, did not sup¬ 
port a recovery for such item.—Gulf, 
C. & S. F Ry. Co. V- Gordon, Tex. 
CivApp, 218 SW. 74. 

Petitioiis held inscfficimLt 
Ala —Conner v. Central of Geoigia 
Ry. Co.. 128 So- 789, 221 Ala. 358. 
10 C.J. p 844 note 4 [b]. 

74k Ala—^Louisville & N. R. Co v. 
McCue. 114 So. 218. 216 Ala. 616, 
61 A.L.R 400 

10 C.J. p 843 note 1 [a] [b], p 844 
note 4 [al. 

Complaiut held 

(1) A coimt alleging that plam- 
tiffi was a passenger for hire on a 
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tram which stopped at an inter¬ 
mediate station, that an announce¬ 
ment was made by the persons in 
charge that twenty minutes would 
be allowed for breakfast, that plain¬ 
tiff left her infant child m charge 
of a porter, and that before the an¬ 
nounced time elapsed the train de¬ 
parted without her, was held to dis¬ 
close the relationship of earner and 
passenger, the duty arising there¬ 
from, and the negligent breach — 
Louisville & R Co. v McCue, 114 
So 218, 216 Ala. 616, 61 ALR. 400 

(2) A complaint in an action for 
carrying woman passenger beyond 
destination, which was merely a flag 
station, m consequence of which per¬ 
son waiting for her there left before 
tram brought her back—INTashville, 
a & St. L. Ry. V Campbell. 101 So 
615, 212 Ala. 27. 

(3) A complamt alleging that 
plaintiff was a passenger on a tram, 
that defendant failed to announce 
her station, whereupon she was ear¬ 
ned beyond the same, etc., to her in¬ 
jury—Alabama Great Southern Ry 
Co V Lawrence, 77 So. 432, 16 Ala. 
App. 282 

(4) Petition alleging trainTnen ear¬ 
ned passenger and family beyond 
station, that passenger and family 
were put off m ram. and had to walk 
back to station, resultmg in illness 
—Cady V. New Orleans, T & M. Ry 
Co, 145 So. 680, 176 La 341. 

75- Ind.—Sage v. Evansville, etc, R 

Co. 33 NE 771, 134 Ind. 100. 

iO C J p 844 note 5. 

76- Ga.—^Brown v. Georgia, etc., R. 

Co, 46 SE. 71. 119 Ga. 88. 

10 C J p 844 note 6. 

Megligauce v^ non 

No question of negligence vel non 
need be averred if plamtiff was un¬ 
lawfully rejected when relation of 
carrier and passenger existed — 
Louisville & N. R. Co v. Robinson, 
105 So. 874, 213 Ala. 522. 

77- Ga—^Battle v. Georgia R., etc., 

Co., 48 S.E 338, 120 Ga. 994. 

Failure of sUw-ct car to stop 

In an action agamst a street rail¬ 
road company for its failure to stop 
a car m response to a signal by an 
mtending passenger, plamtiff must 
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ment a railroad company obligates itself to stop a 
train at a particular station on a certain day to 
take on a passenger, in an action for a failure to 
perform this duty it need not be alleged that the 
train was scheduled to stop at such station.** If 
the action is for a failure or refusal to let the pas¬ 
senger off at his destination, and for carrying him 
be 3 "ond, or putting him down short of, his destina¬ 
tion, plaintiff must allege that the place at which he 
desired to stop was one at which hy law, or b^' the 
carrier’s regulations, it was the duty of the carrier 
to stop the train,or that by a special contract he 
was entitled to be discharged at that station,*® and 
that it negligently failed or refused to stop the 
train a reasonably sufficient time for him to 
alight ;*l but where the action is based on the mis¬ 
information-of the station agent in directing a pas¬ 
senger to a through tram which did not stop at his 
destination, it is not necessary for the petition to 
aver that the train was scheduled to stop there.*- 
An allegation that the carrier failed to put a passen¬ 
ger off at his destination is insufficient in the ab¬ 
sence of further allegations showing circumstances 
whidhi imposed that duty on the carrier.** 

In an action for the breach of a contract of car¬ 
riage under a ticket to a point beyond the hne of 
the road selling it, there should be an allegation 
that defendant and the road which sold the ticket 
were joint contractors, or that the latter had au¬ 
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thority to bind defendant by the issuance of the 
ticket.*^ 

b. Plea, Answer, or Beplication 

The plea or answer should set out all facts establish¬ 
ing a defense to the action. A replication that a rule 
claimed to have been violated by plaintiff is unreasonable 
is improperly addressed to the plea of general issue. 

In accordance with the rules of pleading gener¬ 
ally, the plea or answer should set out facts estab¬ 
lishing a defense to the action, such as that the in¬ 
jury to plaintiff was caused by his own negligence 
and not by negligence on the part of defendant.*5 
An affirmative defense must be specialty pleaded.*® 

In a suit for refusal to issue a transfer, a repli¬ 
cation that a rule w'hich defendant claimed was 
violated hy plaintiff is unreasonable is improperly 
addressed to the plea of general issue.*^ 

c. Issues, Proof, and Variance 

General rules governing issues, proof, and variance 
apply in actions of this character. Proof must be con¬ 
fined to the pleadings. 

Such matters only as are properly put in issue by 
the pleadings and proof and are material need be 
considered.** Plaintiff can introduce evidence and 
recover only on such cause of action as is property 
alleged by him*® and on proof of all material mat¬ 
ters alleged-®® Likewise, defendant can introduce 
evidence and rely only on such matters of defense 
as are properly put m issue by its pleadings.® ^ 


CABRIERS 


^dlegre facts which show that it was 
the duty of the company to stop the 
particular car in question for the | 
purpose of taking on plaintiff as a 
passenger.—Battle v. Georgia R, etc, 
Co., 48 SB. 338, 120 Ga. 994—Bat¬ 
tle v. Georgia R., etc., Co., 48 S.B. | 
237. 120 Ga 992. I 

78- Ind.—^Evansville, etc, R Co. v. 
Wilson, 50 N.B. 90. 20 IndApp. 5. 

79- Ala—^Lamb v. Mitchell, 80 So 
151, 16 Ala.App. 577. 

10 C J. p 845 note 7. 

80k. Ind.—Ohio, etc., R. Co. v. Hat¬ 
ton, 60 Ind. 12—^Evansville, etc., R. 
Co. V. Wilson, 50 E-E. 90, 20 Ind 
App. 5. 

81- Ala.—Birmingham R., etc., Co 
V. Elnut, 60 So. 982, 6 Ala.App. 
657. 

10 C J- p 845 note 9. 

82. Ala.—^Pollard v. Jarrett, 169 So. 
697. 

83- Ky.—Strong v. Bouisville & N 
R. Co., 43 S.W.2d 11. 240 Ky. 781. 
paawenger 

Petition alleging carrier, m viola¬ 
tion of contract, failed to put in¬ 
fant passenger off train and negli¬ 
gently earned him beyond destina¬ 
tion, was held insufficient, against j 


demurrer.—Strong v Louisville & N. 
R. Co., 43 S W 2d 11, 240 Ky. 781. 

84. S.C —^Matthews v. Charleston, 
etc., R. Co, 17 S.E. 225, 38 S.C. 429, 
37 Am.S R 773 

85b Ala.—^Taxicab Co. v. Grant, 57 
So 141, 3 Ala.App. 393. 

Aatomohile down. 

A plea in an action for breach of 
contract to carry plaintiff and com¬ 
panions in an automobile from one 
place to another and return, which 
alleges that, after the breaking down 
of the automobile, plaintiff left the 
disabled car, and could not be found 
when defendant reached the car with 
another automobile, but which fails 
to aver that plaintiff was at fault in 
leaving the broken down car before 
another car came, or that defendant 
exercised proper care in sending re¬ 
lief after notice, or which fails to 
show that any negligence of plaintiff 
proximo tely contributed to the break¬ 
ing down of the car, and which shows 
that the results were attributable to 
the act of defendant, is bad on de¬ 
murrer—^Taxicab Co. v. Grant, 57 So. 
141, 3 Ala-App. 393. 

86. Miss.—^Hlinois Cent. R Co. v. 
Redmond. 81 So. 115, 119 Miss. 765. 
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PaiXuze to seat to 

In action for damages m that car¬ 
rier did not famish plaintiff a seat, 
a defense that carrier could not fur¬ 
nish a seat because of a sudden and 
unusual influx of passengers is an 
affirmative one, and must be special¬ 
ly pleaded—Illinois Cent. R Co. v. 
Redmond, 81 So. 115, 119 Miss. 765. 
87- Ala.—^Birmingham Electric Co. 
V. Rylant, 174 So. 511. 234 Ala. 332. 

88. Ala—Anniston Electric, etc., Co. 
v. Anderson, 66 So. 924, 11 Ala.App. 
554. 

10 C J. p 845 note 15. 
negligence 

Where a carrier admits a technical 
breach of a contractual duty and 
consequent liability for nominal dam¬ 
ages, and no actual damages are al¬ 
leged. there is no issue as to its 
negligence—Western A. R Co. v. 
Oarlock, 92 S.E. 1006, 20 Ga.App. 249. 

89- Ga.—Southern R Co. v. Hobbs. 
45 S.E. 23, 118 Ga- 227, 63 T.RA. 
68 . 

10 C J. p 845 note 16. 

90. S.C.—^Martm v. Southern R Co., 
71 S.B. 236, 89 S.C, 32. 

10 C.J. p 846 note 17 

Si- S.C—Cave v. Seaboard Air lane 
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Special damages, not the necessary result of a 
.breach of a contract to carry, must be specially 

pleaded in order to be recoverable.^^ 

Such competent evidence is admissible on behalf 
of plaintiff as tends to prove matters put in issue 
by his pleadings,^ 2 or which is in rebuttal of mat¬ 
ters of defense set up by defendant.®^ 

Any material variance between plaintifFs plead¬ 
ings and proof is fatal to a recovery,®5 but an im¬ 
material variance which in no wise prejudices de¬ 
fendant’s case will not affect plamtiff’s rights.®® 

§ 666. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presninptioiis and Burden of Proof 

The plaintiff has the burden of proving matters re¬ 
lied on for recovery, and the defendant must prove mat¬ 
ters of affirmative defense or matters to rebut a prima 
facie case made by the plaintiff. 

Plaintiff has the burden of proving matters and 


allegations of fact relied on for recovery,®*^ and 
that his injuries were sustained by reason of the 
earner’s negligence or violation of its duty.®® Mat¬ 
ters of affirmative defense or matters to rebut a 
prima facie case made by plaintiff must be proved 
by defendant.®® The burden is on the earner to 
prove any rule or regulation which relieves it of 
its prima facie obligation to transport one who has 
purchased a ticket on a train going in the direc¬ 
tion called for by the ticket, and which stopped 
at the station where the ticket holder was,^ but if 
a rule is proved the burden is on plaintiff to prove 
that it is unreasonable.® Where there has been an 
unreasonable delay of the carrier’s tram, a pre¬ 
sumption of negligence anses,® and the burden is 
on the carrier to show that the delay was not due 
to its negligence.^ To raise a statutory presump¬ 
tion of the earner’s negligence when a person is m- 
jured by the running of its trains or cars, plaintiff 
must show that he sustained actual damage ® The 
destruction of a ticket by a conductor who refuses 
to honor it, mstead of turning it in to the auditor 
of the road when such is his duty, raises the pre¬ 
sumption that the ticket was good.® 


R. Co.. 77 S.E. 1017. 94 S.a 282. Ii. 
R.A.1915B 915, Ami.Cas.l915A 1065. 

92. Ala.—Louisville, etc., R. Co. v. 
Sanders. €1 So. 482, 7 AlaAcPp. 548. 

93. S.C—^Martin v. Soutkem R. Co.. 
71 S.B. 286. 89 B.C. 3»—Milhous v. 
Southern R Co., 57 S.K. 474, 76 S. 
CL 492—^Ford v. Southern R. Co., 
55 S.E. 448, 75 S,a 286. 

10 CJ. p 846 note 20. 

AcHo»- or wtteji7-"C«i ot HagmuoL 
What flagman did or said as train 
which failed to stop on slgrnal at flag 
station passed plaintiff was held ad¬ 
missible, where complaint contained j 
wanton count.—Central of Georg^ 
Ry. Oo.v Purifoy, 145 So 328, 25 Ala 
App. 252, certiorari denied 145 So. 
321, 226 Ala. 58. 

94. S,C-—Bussey v. Charleston, etc., 
R. Co.. 55 SB. 163. 76 S.C. 116. 

9Si. W.Va.—v, Chesapeake, 
etc., R Co., 57 SJBL 48, 61 W.Va. 
597. 49 L.RA..N-S., 1166, 11 Ann. 
Cas. 967. 

10 C.J. p 846 note 22. 

93. Ala.—Southern R. Co. v. Melton, 
47 So. 1008, 158 Ala. 404. 

10 C J. p 846 note 23. 

97. Ga.—Georgia Ry & Electric Co. 
V. McAllister, 54 S.E. 957, 126 Ga. 
447. 7 L.RAl.,N.S.. 1177. 

10 C.J. p 846 note 25 [a], [b], Cd3, 
te]. 

98. Ark —Edwards v. St. Louis 
Southwestern Ry. Co., 203 S.W. 588. 
134 Ark. 265. 

Injuries from waiving^ back 

In action asaiuat railroad for in¬ 
juries sustained by pvaoenger car¬ 


ried hy destination and forced to 
walk back in nighttime, burden was 
on plaintiff to show that his inju¬ 
ries were sustained by reason of rail¬ 
road’s negligence —^E!dwards v. St. 
IjOuis Southwestern Ry. Co., 203 S. 
W. 588. 134 Ark. 265. 

The burden to prove railroad's neg¬ 
ligence in a suit for injuries caused 
by carrying plaintiff past his station, 
cannot be discharged hy negative 
testimony that plaintiff took first 
chair in car to hear station called, 
and that the conductor did not take 
up his ticket until after the tram 
passed his station.—Edwards v. St 
Louis Southwestern Ry. Co, 203 S. 
W. 588, 134 Ark. 265. 

99- Ala.—^Louisville & K. R. Co. v 
j Clark. 87 So. 676. 205 Ala. 152, 14 
I A L R. 695. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 

Gentry, CivA.pp., 197 S.W. 482. 

10 C J. p 846 note 25 [cj. 

CoiiUdlmtoxy negligmce 

Where passenger’s destination was 
called before train reached that 
pomt and passenger alighted and 
suffered injuries m nding on horse¬ 
back to her destination, burden of 
provmg that she was guilty of con¬ 
tributory negligence was on the rail¬ 
road company.—GullL C. & S. P. Ry. 
Co. V. Gentry, Tex.Civ.App, 197 S 
W 482. 

Station clodk slow 

In action for damages by a pas¬ 
senger who missed tram because of 
inaccurate dock m station waiting 
room, passenger's testimony that the 
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clock was from seven to ten minutes 
slow at the time she missed her tram 
was held to establish a prima facie 
case of negligence on the part of the 
railroad, shifting the burden of proof 
on railroad.—Louisville & N. R. Co. 
V. Clark. 87 So. 676, 205 Ala. 152, 14 
A.LR 695. 

L Tex.—^Trinity, etc., R. Co. v. Voss, 
Civ.App., 160 SW. 663. 

3. Wash.—^Davenport v. Chicago, M. 
& St. P. Ry. Co., 175 P. 298, 103 
Wash. 645. 

Rule as to doshig of station 

Where there is no allegation or 
proof that the public service com¬ 
mission has adopted any rule under 
Remington Code 1915 S 8626—85, 
covering the time when a certain sta¬ 
tion should he kept open, it will be 
presumed that the earner's rules and 
customary practice with reference 
thereto were reasonable, casting the 
burden upon a passenger to allege 
and prove that the closmg of the sta¬ 
tion at the time m question was un¬ 
reasonable.—Davenport v. Chicago, 
M. & St. P. Ry Co.. 175 P. 298, 103 
Wash 645. 

3. S.C—^Taber v. Seaboard Air Lme 
R Co., 66 SE. 292, 84 S.a 291. 19 
Ann Cas 1132 

10 C J. p 847 note 26. 

4. S C.—^Taber v. Seaboard Air Lme 
R Co, supra. 

10 C J. p 847 note 27. 

5- GkL—Western & A R. Co. v. Car- 
lock. 92 S.E. 1006, 20 Ga.App. 249. 

6- By.—Louisville, etc., R. Co v. 
Donaldson, 43 SW. 439, 19 Ky.L., 
1384. 
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For rules of law pertaining to presumptions and 
burden of proof generally see the CJ.S. title Evi¬ 
dence §§ 103-157, also 22 CJ. pp 67-157. 

h. Admissilnlity 

General rules pertaining to the admissibility of evi¬ 
dence in civil cases apply in actions to recover damages 
for the carrier’s breach of contract or duty to transport. 

In accordance with the general rules pertaining 
to the admissibility of evidence in civil cases, in 
order that particular evidence in an action against 
a carrier for breach of its contract or duty of car¬ 
nage may be admissible, it must be competent, rele¬ 
vant, and material, and evidence which is incompe¬ 
tent, irrelevant, or irmnaterial under the particular 
issues is not admissible.^ Circumstances which 
show the duty of the carrier,® or facts which show 
that the carrier was not guilty of a breach of duty,® 
are admissible. Evidence as to the carrier's acts on 
other occasions is ordinanly inadmissible,^® unless 
they were such as to amount to a custom or usage.^^ 


The purpose of plaintifFs journey cannot be shown 
in an action for putting him off at the wrong sta¬ 
tion where the carrier had no notice of the pur- 
pose.i- 

Declarations or statements of the carrier's agents, 
constituting a part of the res gestae of the transac¬ 
tion, are admissible but declaration or state¬ 
ments made after the alleged transaction, and not a 
part of the res gestae, are inadmissible,and this 
rule has been held to apply to a time-table given by 

an agent after the transaction.^^ 

Proper evidence as to the damages sustained is 
admissible,!® but evidence as to damages not the 
proximate result of the carrier's negligence or 
breach of duty is not admissible.!'^ 

c. Waight and SnfGLcieiicy 

General rules governing the weight and sufficiency of 
evidence in civil cases generally apply in actions to re¬ 
cover damages for the carrier's breach of contract or 
duty to transport- 


7- Mich —Johnson v. Michigran Unit¬ 
ed R. Co.. 116 N.W. 529. 153 Mich. 
65. 

Miss.—Yazoo, etc, R. Co. v. Haxdie, 
55 So. 42. 967. 100 Miss. 132. 34 L 
R.A.,N.S., 740. Ann.Cas.l914A 323. 

10 C.J. p 847 notes 30, 31. 

IBvldeiioe hdd i 2 ia^'**>^^ 1 ile 
Ala.—Southern Ry. Co. v. Rowe. 73 
So. 634, 198 Ala. 353. 

10 (XJ. p 848 note 31 [al- 
ai Ala.—Central of Georgia Ry. Co. 
V. Smith. 117 So. 74, 217 Ala. 501, 
58 A.L-R. 1058 
IHity to BOtiiy passenger 

In action by passenger for negli¬ 
gently carrying her beyond destina¬ 
tion, court properly refused to ex¬ 
clude evidence that she told conduc¬ 
tor she was exhausted and conductor | 
said he would look after her—Cen¬ 
tral of Georgia Ry. Co. v. Smith. 117 
So. 74, 217 Ala. 501, 58 A.L.R. 1058. 

9. Wash.—Davenport v. Chicago. M 
& St. P. Ry. Co-. 175 P. 298, 103 
Wash. 645. 

CompUa-iM^ with r^rnlatloiL 

Where complaint charged that rail¬ 
road was negligent in closing a sta¬ 
tion at a certain time, the railroad 
should have been permitted to prove 
that the closing of the waiting room 
at the time in question was in ac¬ 
cordance with its regularly establish¬ 
ed rule, that the rule was reasonable, 
and that the public service comini*?- 
sion had adopted no rule governing 
the subject under Remington Code 
1915 § 8626—^85—Davenport v. Chi¬ 
cago. M. & St.-P. Ry. Co., 175 P. 298, 
103 Wash. 645. 

IOl Gki.—Southern R. Co. v. O'Bryan, 
37 S.E. 161. 112 Ga. 127. 

10 C.J. p 848 note 32. 


X'^evlOiLB r'o-nt^xiveisy 

In a suit for damages for willful 
failure of a motorman of a street 
car to stop for intending passenger, 
it was error to admit testimony 
showing details of a previous con¬ 
troversy between the motorman and 
passenger, or the son of the passen¬ 
ger, about a different matter.—Meri¬ 
dian Light & Ry. Co. V. Williems, 91 
So. 863, 129 Miss. 73. 

11- N.J—^Runyan v. Central R. Co., 
41 A. 367, 61 N.J.Law 537. 68 Am. 
S-R. 711, 43 X..R.A 284. 

10 C J. p 848 note 33. 
la. Ky—^Louisville & N. R. Co. v. 
WeUs, 294 S.W. 143. 219 Ky, 718. 

13L S.C —^Holcomb v. Spartanburg 
R., etc., Co, 78 SE. 231, 94 S.C. 
435. 

10 C.J. p 848 note 34. 

14. Ala—^Louisvilla etc., R. Co. v- 
Thomason, 60 So. 506, 6 AlaApp. 
365. 

15- Ala—^Louisville, etc., R. Co. v. 

Thomason, supra 
1& Ckinditson of health 

In a woman's action against a rail¬ 
road for failure to transport her to i 
the destination for which she bought 
tickets, and for having put her off 
at an mtermediate point, plamtiff's 
evidence as to the condition of her 
health at the time of the injury com* 
plamed of, and subsequently, was 
competent on the issue of damagea— 
Blaylock v. Southern Ry. Co., 100 S. 
E. 599, 178 N.C. 353. 

SadteGBieBt and iiMTOUsaess of pif-’in 
tiff 

In action based on negligence of 
defendant railroad's station agent in 
selling plaintiff ticket filing her des¬ 
tination as Irond^e and directing her 
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to board through tram that did not 
stop at Irondale. plaintiff's testimony 
that she was excited and made ner¬ 
vous hy announcement of tram con¬ 
ductor that train would not be stop¬ 
ped at Irondale was held competent 
and material.—Pollard v. Jarrett, 
Ala.. 169 So. 697. 

Heatstroke 

Where passenger three months ad¬ 
vanced in pregnancy was put down 
by bus driver near noon on a hot day 
m August nearly three miles beyond 
I her station at which there had been 
a conveyance to meet her, and pas¬ 
senger, being without money to em¬ 
ploy a conveyance, undertook to walk 
with three small children and bag¬ 
gage to parents’ home about four 
miles away, in passenger^s action for 
damages, permitting jury to consider 
testimony that passenger suffered a 
heatstroke, over objection that such 
eventuality was not reasonably fore¬ 
seeable by carrier, was not error.—* 
Tri-State Transit Co. v* Martin, 'M'lss-, 
179 So. 349. 

to meet pin^intiff 

Passenger's testimony as to ar¬ 
rangements to meet her at train, 
which failed to stop, was held ad¬ 
missible.—Chicago. R. 1. & P. Ry. 
Co. V. Sims. 292 S.W. 94, 173 Ark. 
256. 

17. Miss.—^Louisville & R. Co. v. 

Blair, 123 So. 859, 154 680. 

Happenings after passenger xeadhed 
destination 

Evidence as to what occurred after 
passenger, who was carried beyond 
her destination, reached destination, 
was held incompetent.—Louisville & 
N. R. Co. V. Maness, 9 &W.2d 1011, 
225 Ky. 625. 
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Subject to the rules g^overning the weight and 
sufiicienc 3 " of the evidence in civil cases generally, 
to warrant a recover 3 ' for a carrier's breach of 
contract of carnage, the evidence on plaintiiFs be¬ 
half must be of such weight and suf&cienc 3 ' as will 
reasonably justify the jury in finding the existence 
of all facts necessary to constitute his cause of ac- 
tion.is Thus the evidence should be sufficient to 
establish plaintiff’s right to transportation, defend¬ 
ant’s duty in the matter and its breach thereof,^® 
and the damages plaintiff has sustained as a proxi¬ 
mate result of the breach.^® 

In accordance with these rules evidence has been 
held sufficient for particular purposes or to show 
specific facts,^^ such as sufficient to show that de¬ 
fendant owned and operated the car which carried 
plaintiff beyond his destination to sustain a find¬ 
ing that the carrier entered into a specific contract 
with a passenger to establish that plaintiff ex¬ 


changed his ticket with another passenger with no 
intent to defraud the earner to show that the 
carrier knew the imperative necessity for plaintiff, 
for Vvfficm the tram did not stop, to board the 
train to sustain plaintiff’s testimony as to injury 
received;^® to sustam a recovery of actual27 or 
punitive-® damages; to show or to sustain a ver¬ 
dict of negligence or to show that the carrier’s 
negligence caused plaintiff’s injuries.®® 

Likewise, evidence has been held insufficient for 
particular purposes or to show specific facts,®i such 
as insufficient to show that a passenger took the 
wrong tram by reason of the ticket agent’s misdi¬ 
rection;®® to establish that a trainman did not an¬ 
nounce the station of the passenger’s destination;®® 
to establish that the train’s stop was not of suffi¬ 
cient duration to permit plaintiff to alight;®^ to 
show humiliation or injury to feelings;®® to show 
contributory negligence;®® to authorize recovery 


18. Mmn—Itamson v. Great North¬ 
ern R. Co., 130 N.W. 945. 114 Mmn. 
182, Aim.Cas.l914A 15. 

10 C J. p 849 note 38. 

19l N.C —Reeves v. Seaboard Air 
Line R. Co, 62 S.B. 1078. 149 N.a 
244. 

S.C-—Christian v. Augrusta, etc., R. 
Co., 69 S B. 17. 87 S.C. 123, AniuCas- 
1912B 995 

20 . Tex.—International, etc., R Co. 
V. Addison, Civ.App, 93 SW. 1081. 
reversed on the facts 97 S.W. 1037. 
100 Tex. 241, 8 L-R.A.N.S., 880. 

10 C J. p 849 note 40. 
mental snffezuig’ 

Mental suffering- need not be posi¬ 
tively proved, but may be inferred 
from the circumstances, including 
the relation of the parties, as where 
there has been failure to promptly 
deliver a telegraphed railroad ticket 
to plaintiff's dying husband.—South¬ 
ern Ry Co. V. Rowe, 73 So. 634, 198 
Ala. 353. 

21. Mich.—Johnson v Michigan 

United R Co., 116, N.W. 529. 153 
Mich. 65. 

N.C.—Reeves v. Seaboard Air Lme 
R Co., 62 S.E. 1078. 149 N.C. 244. 
Tex.—Gulf, etc., R Co, v. Ward, 124 
S.W. 130. 58 Tex.Civ.App. 210. 

10 C.J. p 849 note 38 [h]. 

2 Z, Tex.—Texas Electric Ry v. 

Shelton, Civ App., 286 S.W. 526. 
Slight evideiice of ownership suffix, 
cient 

Where action for injuries to pas¬ 
senger on interurban car carried be¬ 
yond her station was tried on theory 
that defendant owned car, without 
objection by defendant, slight evi¬ 
dence of defendant's ownership was 
sufficient.—Texas Electric Ry. v. 
Shelton, TexCiv.App., 286 S.W. 526. 
23b Aih.—Southwestern , Greyhound 


Lines V. Wisdom, 95 SW.2d 904, 
192 Ark. 903 

24l Mmn.—Gruhl v. Northern Pac. 
Ry. Co-. 168 NW. 127, 140 Minn 
353. 

25. Wash.—^Penlon v. Chicago, M 
& St- P Ry. Co, 169 P. 863. 99 
Wash- 289. 

26L Va.—^Hines v Garrett, 108 SB. 
690, 131 Va. 125. 

27- Okl.—Chicago. R I & P. Ry. 
Co. V, Wells. 156 P. 314, 56 Okl 
599. 

Tex—^Houston, EL & W. T. Ry. Co. v. 

Thom, Civ App., 197 S.W. 778. 
Promise to assist plaintiff to alight 
Evidence that the porter promised 
plamtiff to assist her to alight at the 
proper place is sufficient to sustain 
a verdict awardmg actual damages 
against the earner for carrying the 
passenger beyond her destination — 
Murrell v. Charleston & W. C. R. Co, 
105 S El 350. 115 S.C. 228. 

TvHug up child’s health certificate 
Bvidence that conductor of defend-' 
ant railroad knew an eleven year old 
plaintiff intended to go to a point on 
a connectmg road, but told tbe sta¬ 
tion agent to give her a ticket to the 
junction, and took up her health cer¬ 
tificate issued relative to quarantine 
measures to prevent infantile pa¬ 
ralysis, and without which she was 
unable to purchase another ticket to 
her destination, etc., was held to 
sustain a verdict for actual damages. 
—^Halford v. Southern Ry. Co., 99 S. 
E. 839. 112 S a 266. 

28. GkL—Southeastern Greyhound 

Lmes V. Suits. 190 SB. 417, 55 Ga. 
App. 371. 

lateationany '■wgiieinnas conduct 
In suit based on refusal of bus 
driver to give passage to ticket hold¬ 
er, accompanied by statement in 
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presence of others in public bus sta¬ 
tion that ticket holder was drunk, 
evidence that bus driver’s conduct 
was intentionally oppressive or mali¬ 
cious was held sufficient to authorize 
recovery of punitive damages.— 
Southeastern Greyhound Lmes v. 
Suits, 190 S.EL 417, 55 GaApp. 371. 
29- Ark.—Crown Coach Co. v. Mea¬ 
dors, 53 SW.2d 442, 186 Ark. 236— 
Chicago, R. L & P Ry. Co. v. Sims. 
292 SW. 94, 173 Ark. 256. 

Tex —Gulf, C. & S P. Ry. Co. v. Hitt 
Crv.App. 60 SW.2d 864—^Houston 
E & W. T. Ry. Co. v. Thorn, Civ. 
App., 197 S.W. 778. 

SO- Ark.—^Missouri Pac. R. Co. v. 
Coxwell, 30 S.W.2d 209, 182 Ark. 
145 

Tex—Gulf, C. & S. P. Ry. Co. v. 

Hitt Civ.App., 60 S.W.2d 864. 
TEo-^-mate cause of death 

Ehridence was held to authorize 
finding that negligent carnage be¬ 
yond his destination, with consequent 
exposure, of a passenger having 
pneumonia was proximate cause of 
his death—Southern Traction Co. v. 
Glenn, Tex.CivApp., 220 S.W. 798, 
disTni<%sed for want of jurisdiction. 

31- Mo —Smith V. St Louis, etc., R 
Co. 106 SW 108, 127 Mo.App. 53. 

10 C.J p 849 note 38 [c]. 

32- Ga.—^Dawson v. Southern Ry. 
Co, 89 S E 1051, 18 Ga App. 534. 

33. La—Cady v. New Orleans. T. & 
M. Ry. Co.. 145 So. 680. 176 La 
341 

34. La.—Cady v. New Orleans, T. ^ 
M. Ry. Co, supra. 

35- Mo —Oiler v. Dixie Greyhound 
Lines. App, 51 S.W.2d 557. 

36. W.Va.—White v Ohio VaUey 
E51ectnc.Ry. Co., 127 S.E. 65, 98 W. 
Va. 378. 
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for doctor bills or to sustain recovery of ex¬ 
emplary damages.38 

Evidence of custom. Custom, in derogation of a 
rule regulating train movements, requires proof of 
continued conduct, raising an inference that the 
acts were approved or assented to by railroad offi¬ 
cers; evidence that a train occasionally stopped at 
a destination not on the schedule does not estab¬ 
lish a custom of stopping at such station-39 It has 
been held that the testimony of a witness who has 
traveled on a train about once a month for more 
than a year is not sufficient to prove a custom as to 
calling stations or announcing change of cars,^® 
and that the testimony even of witnesses who have 
traveled considerably as to conductors and porters 
assisting ladies off and on trains is insufficient to 
establish such a custom as will bind the railroad 
company.^i 

§ 667. Trial 

a. Questions of law and fact 


b. Instructions 

c. Verdict and findings 

a. Questions of Law and Fact 

In accordance with the general rule, questions of law 
are to be determined by the court and questions of fact 
are to be determined by the jury. 

In accordance with the general rule in the trial 
of civil cases, in an action for breach of a carrier’s 
contract or duty to transport, questions of law are 
ordinarily to be determined by the court, and it is 
error to submit them to the jury.^^ questions of 
fact or of mixed law and fact are ordinarily to be 
determined by the juiy under proper instructions 
from the court.^^ If there is any evidence from 
which the jury might justifiably find the existence 
or nonexistence of a fact in issue, but the evidence 
is conflicting, or is such that reasonable minds 
might arrive at different conclusions therefrom, the 
issue should be submitted to the jury,^-^ and in such 
a case it is improper for the court to take the ques- 


Ky—^Louisville & L R Co. v. Baker, 
283 S-W 1003, 214 Ky 668 
Jf-C—WTiite V iNorfolk-Southem Ry 
Co.. 89 S,E. 788, 172 NC 31. re- 
beanngr denied 91 S E. 697, 173 X.C 
705—^Huff V Norfolk-Southern R 
Co-, 88 S E. 344, 171 N C. 203, L R. 
A1916E 278. 

Pa—^Fitzgerald v. Pennsylvania Co., 
72 Pa-Super. 276—Cleaver v. Penn¬ 
sylvania Co„ 72 Pa Super. 271 
SC—^Payne v. Atlantic Greyhound 
Bus Lines, 188 S.E 426. 182 S C. 58 
—Spigener v Seaboard Air Line 
Ry., 98 S.E 330. Ill S.C. 405. 

10 C J. p 850 note 45. 

Qaestlons held for jury 

(1) Whether passenger on street 
railroad, in asking for transfer two 
or three minutes after paying her 
fare and after street car had gone 
about three blocks, reasonably com¬ 
plied with rule requiring that trans¬ 
fer be requested at time of payment | 
of fare, so as to entitle her to recov¬ 
er damages for refusal to issue 
transfer.—^Birmingham Electric Co. 
V. Rylant, 174 So. 511, 234 Ala. 332. 

(2) Whether the tram left before 
schedule time.—^Louisville & N. R 
Co V Clark, 87 So. 676, 205 Ala. 152, 
14 A.LR. 695. 


(5) Whether an attack of asthma, 
suffered by plaintiff after being car¬ 
ried i>ast her destination, was caused 
by the nervous excitement incident 
to the failure of the car to stop when 
signaled and by the additional walk 
to her home.—^Louisville & I. R. Co 
V. Bullock. 250 SW. 846. 199 Ky. 193. 

(6) Whether passenger put off 
tram at wrong station was not suf¬ 
ficiently sure of station to impose on 
her duty not to accept porter's state¬ 
ment.—Gulf, M & N. R. Co V. Jones, 
125 So. 114, 155 Miss. 689. 

(7) Whether passenger was fur¬ 
nished with as reasonable and ade¬ 
quate accommodation as was requir- 
i ed under the circumstances.—Davis 
V New York Cent. R. Co., 298 N.Y. 
S. 44, 163 Misc. 710. 

(8) Whether passenger in enfee¬ 
bled condition, earned past destina¬ 
tion, was given sufficient opportunity 
to alight at station—Brewer v. At¬ 
lantic Coast Line R Co., 147 S.E. 596, 
149 S C. 454. 

(9) Whether sufficient notice was 
given the ticket agent of the sickness 
of plaintiff so as to require his as¬ 
sistance.—Spigener v. Seaboard Air 
Line Ry., 98 S.E. 330, 111 S C 405. 


37- Tex—Gulf, C. & S. P. Ry. Co. v, 
Gordon, Civ.App., 218 SW. 74. 
Xloctor’s denial that he attended 
plaintiff 

In an action against a carrier for 
refusing to transport a passenger, 
the evidence did not warrant a re¬ 
covery for doctor's bills where the 
doctor to whom plaintiff said she 
owed the bill denied attending her on 
account of any sickness contracted 
at the time in question, or any 
knowledge of such sickness, or any 
charge for such service.—Gulf, C. & 
S. P. Ry. Co V Gordon, Tex.Civ 
App, 218 SW. 74. 

38L Okl.—Chicago, R. I. & P. Ry. 
Co V Wells. 156 P. 314, 56 Okl 
599. 

Brusque Tnan-ner of conductor 

Testimony of the brusque manner 
of a conductor is not sufficient to 
make a case for punitive damages — 
New Orleans & N. E. R. Co v. Mar¬ 
tin, 105 So. 864, 140 Miss. 410 
S®. Ky.—Sturgill v. Chesapeake & O. 
R. Co. 11 SW.2d 983, 227 Ky. 44. 

Ala—Southern R. Co. v. Wooley, 
48 So 369. 158 Ala. 447 

41- Tex —St Louis, etc., R Co v. 
McCullough. 45 S.W. 324. 18 Tex. 
Civ.App 534 

42- N C.—^Huff V. Norfolk-Southern 
R Co. 88 S.E. 344, 171 N.G 203, 
L-RA1916B 278. 

10 C.J. p 849 note 44. 

4a Ala.—Central of Georgia Ry. Co. 
V. Smith. 117 So. 74, 217 Ala. 501. 
58 A.L R 1058. 

Ark —Crown Coach Co. v. Meadors, 
53 S.W2d 442, 186 Ark. 236. 

Ga—^Berry v. Seaboard Air Lme Ry., 
89 S.E. 591, 18 GaJlpp. 492. 


(3) Whether passenger made in¬ 
quiries as to whether the tram she 
took was the right train to her desti¬ 
nation, and was misinformed by rail¬ 
road’s agents—^Southern Ry. Co. v. 
Pruett, 77 So. 49, 200 Ala. 675. 

(4) Whether a maid at the station 

assisting female passengers on and 
off trams was an agent of the rail¬ 
road for directing passengers to 
trams.—Southern Ry. Co. v. Pruett, 
supra I 


(10) WThether plamtiff voluntarily 
left the train and terminated the re¬ 
lationship of earner and passenger. 
—^Hines v. Garrett, 108 SB. 690, 131 
Va. 125. 

44- Ala.—Wilkey v Central of 

Georgia Ry. Co., 118 So. 922, 218 
Ala. 708—^Purifoy v. Central of 
Georgia Ry. Co., 117 So. 466, 218 
Ala. 11—^Louisville & N. R. Co. v. 
Robmson, 105 So. 874, 213 Ala. 
522. 
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tion from the jury by nonsuit, dismissal, affirmative 
charge, or direction of a verdicL^^ It is ordinarily 
a question for the jury whether the carrier owed a 
specific duty,^® whether the injury was proximately 
caused by the carrier’s breach of duty,^^ whether 
the earner was guilty of negligence,^® whether the 
earner’s employees were guilty of sucdi willfulness. 


wantonness, or gross n^hgence as to justify a re¬ 
covery of exemplary damages,^® and whether the 
passenger was guilty of contributory negligence.®® 
Likewise, the amount of actual damages to which 
plaintiff is entitled is usually a question for the 
jury.Sl 

If there is no evidence on an issue of fact, or if 


Ark.—St Liouis-San Francisco Ry , 
Co V. Talley. 34 S.W.2d 463. 1«21 
Ark. 1155—St. Louis, I. M. & S. 
Ry. Co. V Needliam, 184 S.W. 47, 
122 Ark. 584. | 

Ky —Louisville & N. R. Co. v. 
Maness. 9 SW.2d 1011. 225 Ky. 
625 

10 C J. p 850 note 46. 

Wlietiier Iratton. was piuAed la la- 
tnurbaa car 

Testimony by plaintiff that she 
pushed the button in an interurban 
car before it reached her street and 
heard the bell nng, with testimony 
by another passeng'er that he heard 
the bell ring but did not know 
whether or not it was before she 
reached her street, was held suffi¬ 
cient to take to the jury the issue 
of whether the bell was rung before 
reaching the street, notwithstand¬ 
ing the conductor’s denial.—Louis¬ 
ville & I. R Co. V. Bullock. 250 
S.W. 846. 199 Ky. 193 

4Sb Ala—^Louisville & N, R Co. v. 
McCue. 114 So. 218, 216 Ala- 616, 
61 ALR. 400. 

Ark.—^Davis v Stone, 251 S.W. 371, 
159 Ark 156- 
10 C J. p 850 note 47. 

XTonsnit on whole cswe 

In a passenger’s action against a 
railroad company for actual and pu¬ 
nitive damages, where there is evi¬ 
dence of negligence in the routing 
of the ticket hut none of the con¬ 
ductor's willfulness m refusing to 
carry the passdnger, the court should 
so direct the jury, and a nonsuit on 
the whole case would be improper. 
—^Penn v. Atlantic Coast Line R. Co, 
98 S.E. 793. Ill S C. 499. 

46L mety to stop train shortly after 
starling 

Whether railroad owed duty to 
stop train and allow passenger plac¬ 
ed on wrong tram to get ofiC, where 
request was made when train was 
not more than three or four blocks 
from station and moving slowly, was 
held for jury.—^Pullman Co. v. Dud¬ 
ley, TexCivA.pp., 77 S.W.2d 592 

Duty to lKM>k train 

In action for hemg carried be¬ 
yond destination, whether the tram 
should have been backed to place 
of destination, on discovery of mis¬ 
take less than a mile beyond the sta¬ 
tion. notwithstanding a railroad rule 
prohibiting movement agamst cur¬ 
rent of traffic without orders from 
supermtendent of transportation. 


was held for the jury.—^Hmes v- 
Garrett, 108 SEL 690, 131 Va. 125. 

47- S C —Spaugh V. Atlantic Coast 
Line R. Co., 155 S.K. 145, 158 S. 
a 25. 

T11ti«m:s 

In action for damages by female 
passenger compelled, by misdirection 
of railroad as to trams, to renna^n 
all night in a town not her home, 
whether her illness resulted from 
her sitting up all night m the depot 
after she refused railroad's offer 
to take her to a hotel or send her 
home in an automobile was for the 
jury.—Southern Ry. Co. v. Pruett, 77 
So. 49. 200 Ala. 675. 

Sape 

In action agamst railroad by 
eighteen year old passenger wrong¬ 
fully discharged beyond her station, 
requiring her to walk back a dis¬ 
tance of one mile along unprotected 
route known to have been infested 
by tramps, hoboes, and other dis¬ 
reputable characters, whether rape 
committed on her while walking 
back was proximately caused by the 
wrongful ejection from tram was 
held for the jury.—Hines v. Garrett, 
108 S.E 690. 131 Va. 125. 

4a. Miss—Yazoo & M. V. R. Co. v. 

Hearn. 71 So 561, 111 Miss. 294. 
S.C.—Spaugh V. Atlantic Coast Xiine 

R. Co. 155 SJE 145, 158 SC, 25— 
Mishoe V. Atlantic Coast Line R 
Co.. 133 SEL 704, 135 SC. 316. I 

Tex.—Nevill v. St Louis Southwest-: 
ern Ry Co. of Texas, CivApp, 211 

S. W. 523, dismissed for want of 
jurisdiction. 

49. Miss —Illinois Cent. R Co. v. 
Ramsay, 127 So. 725, 157 Miss. 
83. 

S C —Belcher v. Atlantic Coast Line 

R. Co. 177 SE 890. 175 SC 9— 
Matthews v Southern Ry. Co, 120 

S. B 369, 126 S.C. 454—Edwards v. 
Seaboard Air Lme Ry. Co, 113 S 
E. 134, 120 SC. 294. 

10 C.J p 850 note 48. 

5®* —Fitzgerald v, Pennsylvania 

Co., 72 PaSuper. 276—Cleaver v. 
Pennsylvania Co , 72 PaSuper. 271. 
Tex.—^Texas Electric Ry. v. Shelton, 
CivJLpp., 286 S.W. 526—Gult C. & 
S- F. Ry. Co V. Gentry, CivJV.pp, 
197 S.W. 482. 

10 C.J. p 851 note 49. 

Failure to eva-miTie ticket 
Whether a passenger was negli¬ 
gent in not e^raTimning commuter's 
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ticket, and discovering the error m 
making it out to some other name 
than hers, or if :^e knew or should 
have known that the ticket showed 
on its face it was not made out in 
her name by the ticket seller, were 
held jury questiona—Delaney v. 
Brie R Co.. 117 A. 395, 97 N.J Law 
434,' affirmed 119 A. 924, 98 N.J.Law 
j 558. 

Fasseagar held not negligent as maU 
ter of law 

Passenger who missed tram while 
seated m station waitmg room rely¬ 
ing on the time as shown by the 
clock therein was held not contribu- 
torily negligent as a matter of law 
—Louisville & N. R. Co. v. Clark, 87 
So. 676, 205 Ala 152, 14 ALR. 695 
Fading horsehadc to desti^-^ion 
In action by passenger whom rail¬ 
road company wrongfully put off at 
station some miles from her destma- 
tion, question whether passenger 
who suffered injuries in riding 
horseback to her destination was 
guilty of contributory negligence 
which was proximate cause of in¬ 
jury was held for the jury.—Gulf, 
C- & S. F. Ry. Co. V. Gentry, Tex. 
CivAlPP.. 197 S.W. 482. 

Wiiwng through snow 
Where tram failed to stop, wheth¬ 
er illness of husband was sufficient¬ 
ly imperative necessity to render it 
prudent for wife to reach another 
town by wplkmg through a moun¬ 
tain pass through six feet of snow 
to get money to take him to hospi¬ 
tal, was question for jury —^Penlon 
v. Chicago. M. & St. P. Ry. Co., 169 
P. 863. 99 Wash 289. 

to next town 

Whether passenger, who had been 
deprived of passage upon tram by 
negligence of train employees m 
failmg to stop tram upon signal, 
was negligent in not securing lodg¬ 
ing m town and m walking to next 
station along the railroad tracks, m- 
stead of traveling the dirt or wagon 
road, w^ held for the jury.—Mevill 
V- St. Loins Southwestern Ry. Co 
of Texas, Tex CivJLpp, 211 S W. 523, 
dismissed for want of jurisdiction. 

51- Ark —Missouri Pacific Transp- 
Co V Williams, 109 S.W.2d 924. 
194 Ark. 852. 

N.J—^Delaney v. Ene R. Co, 117 
A. 395. 97 HJ.Law 434, affirmed 
119 A. 924. 98 N.J Law 558. 

RY.—Davis V. New York Cent. R. 
Co., 298 N.YS. 44, 163 Misc. 710. 
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the evidence is so slight that a finding of its exist¬ 
ence or nonexistence would not be sustained, or if 
the evidence is conclusive of its existence or non¬ 
existence, the question becomes one of law for the 
court and should not be submitted to the juiy,52 
the court may dispose of the case by a dismissal or 
nonsuit.®^ 

b. lasbrnctioiis 

General rules applicable to instruertions in civil cases 
apply in an action for damages based on the carrier's 
breach of contract or duty to transport. 


In accordance with general rules applicable to in¬ 
structions in civil cases, in an action against a car¬ 
rier for a breach of a contract of carriage the 
court, in charging the jury, should correctly state 
the law^^ applicable to the facts which the evi¬ 
dence tends to prove. 5® The instructions must be 
p..rtinent and must conform and be confined to the 
issues made by the pleadings and evidence,®® and 
must charge on all material matters in issue-®" 
They should not be confusing or misleading,®* or 


S.C.—Belcher v. Atlantic Coast Line 
R. Co., 177 SE. 890. 175 SC. 9. 

52: Miss.—Louisville & IT. R. Co v- 
Blair. 123 So. 859. 151 Miss. 680 
S.C.—^Laird v. Atlantic Coast Line 
R. Co-. 134 SE. 220. 136 S.C. 34. 

10 C.J. p 851 note 50. ^ 

Pnxiitive 

Where there is no evidence of 
willfulness, wantonness, or gross 
negrlig'^iice. it is improper to submit 
the auestion of punitive damages to 
the jury. j 

Miss.—^Louisville & N. R. Co. v. 

Blair. 123 So. 859. 154 Miss. 680 
SC—Laird v. Atlantic Coast Line 
R- Co-. 134 SE 220. 136 SC. 34. 
10 C J. p 851 note 50 [a], 
sa. S.C,—TJssery v. Augusta-Aiken 
R. Co, 60 SE. 527. 79 Sa 209. 

10 C.J. p 851 note 51. 

Proof of contract 

Wliere a tortious breach of con¬ 
tract is the gravamen of the action, 
a failure to prove the contract will 
justify a nonsuit.—Magee v. Oregon 
R.. etc., Co, aC.Wash.. 46 P. 734. 

54. Ala.—Southern Ry. Co v. Pen¬ 
ny, 114 So. 15, 22 Ala-App, 199. 
Miss.—Jackson Light & Traction Co. 
V. Taylor, 72 So. 856, 112 Miss 
60. 

Mo.—Oiler v. Bixie Greyhound Lmes. 

App, 51 S.W.2d 557. 

10 aj. p 851 note 53. 

Ins tm ct l ong properly refused 

(1) Instructions that conductor's 
promise to awaken passenger at des¬ 
tination was not bmding on carrier, 
that carrier was not under duty to 
awaken passenger when tram ai^ 
nved at destination if proper no¬ 
tice of station was given, that if 
passenger’s destination was called 
m customary mpTmer and passengers 
had reasonable opportunity to alight, 
passenger carried beyond destina¬ 
tion could not recover, and that un¬ 
der evidence conductor had jno au¬ 
thority to hind carrier hy promise 
to awaken passenger at destination 
were held properly refused—Central 
of Georgy Ry. Co. v. Smith, 117 So 
74, 217 Ala. 501, 58 A-L.R. 1058. 

(2) In action for damages against 
railroad company for refusing to 


' transport passenger, requested 
charge that plaintiff could not re¬ 
cover for mental suffering and hu¬ 
miliation, and that plaintiff i^as not 
entitled to recover if he did not suf¬ 
fer in person, reputation, or estate, 
and was entitled to recover nominal 
damages only, if any, was held prop¬ 
erly refused where it was a question 
for the jury whether the act of the 
carrier was willfuL—^Louisville & N. 
R. Co V Robinson, 105 So. 874, 213 
Alau 522. 

55- Ga.—Pullman Co. v. Strang, 132 

SE 399, 35 GaApp. 59—Western 

& A R. Co. V. Carlock. 92 SE. 

1006. 20 Ga-App. 249. 

Miss—^Illmois Cent. R Co. v. Cox, 

96 So 685, 132 Miss. 471. 

Mo.—Oiler v. Dixie Greyhound Lines, 

App, 51 S.W 2d 557. 

10 C.J. p 851 note 54. 

Distractions held warranted by evL 
dsnee 

(1) Instructions on duty to notify 
passenger that tram did not stop at 
her station.—Chicago, R. L & P. Ry. 
Co V. Suns, 292 S.W. 94, 173 Ark. 
256. 

(2) In suit based on refusal of de¬ 
fendant’s bus driver to give passage 
to ticket holder, accompanied by 
statement m presence of others that 
ticket holder was drunk, charge au¬ 
thorizing recovery of additional 
damages if jury found there were 
aggravating circumstances either in 
act of bus driver or in his intention. 
—Southeastern Greyhound Lines v. 
Suits, 190 SE. 417, 55 GaApp. 37L 

(3) Charge requirmg railroad 
agent to exercise extraordinary care 
in conducting plamtiff’s wife to 
right tram.—Atlanta Terminal Co. 
V. Alexander, 143 S E. 905, 38 Ga. 
App. 280. 

(4) In a suit for failure to put a 
child off at its destination under a 
special contract by a carrier’s agent, 
an instruction that, if the jury be¬ 
lieve the ticket agent agreed that 
the conductor would put the child off 
at its destination, and that the con¬ 
ductor promised to do so. and if 
it was within the scope of the au¬ 
thority of these employees to bind 
the company, defendant would be 
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liable for failure of the conductor to 
put the child off.—^Tazoo & M. V. R. 
Co. V. O Keefe, 88 So. 1, 125 Miss 
536. 

(5) Instruction that carrier, know¬ 
ing of passenger’s enfeebled condi- 
lion, was bound to render reasona¬ 
ble assistance —Brewer v. Atlantic 
Coast Line R. Co., 147 S.EL 596, 149 
SC. 451. 

(6) Instruction on presumption of 
negligence where passenger injured 
on train-—^Brewer v. Atlantic Coast 
Line R. Co., supra. 

(7) Where railroad servants called 
passenger’s station before she reach¬ 
ed it and induced her to alight, 
charge that railroad company must 
have its stations properly announced 
which required a finding that mis¬ 
calling of station was negligence be¬ 
fore verdict for plaintiff could be 
authorized.—Gulf, C. & S. F. Ry. Co. 
V. Gentry, Tex-CivA^pp., 197 S.W. 
482. 

(8) In action against carrier for 
agent’s mistake in selling ti<k:et 
whereby passenger was carried to 
wrong station, submission of theory 
of contributory negligence.—Walls v. 
Kansas City, M. & O. Ry. Co of Tex¬ 
as. Tex-CivApp., 195 S.W. 868. 

56: S C.—^Milhous V. Southern R. 
Co, 52 S.E. 41. 72 S.C. 442, 110 
Am.S R. 620. 

10 C.J. p 853 notes €4, 65. 

57- W.Va.—Jenirins v, Chesapeake, 
etc., R. Co, 57 S.E. 48, 61 W.Va. 
597, 49 L.R.A,M.S., 1166, 11 Ann. 
Cas. 967. 

10 aJ. p 853 note 66. 

5& Ala.—Central of Georgia Ry. Co. 
V. Barnitz, 84 So. 474, 17 Ala. 

App. 201. 

Miss.—^Louisville & M. R. Co. v, 
Blair, 123 So 859, 154 Miss. 680. 
Tex.—Gulf, C. & S F- Ry. Co. v- 
Gentry, Civ.App., 197 S.W. 482. 

10 C.J. p 852 note 55. 

Znstmctioiis slightly misiAViing 
Instructions which tend only in a 
slight degree to confuse or mislead 
have been held not to constitute 
fatal error.—^Birmingham Ry., Light 
& Power Co. v. Cohill, 72 So. 126, 196 
Ala. 278. 
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too general.®9 An instruction should be complete 
in itself, but instructions are to be considered as a 
whole, and the fact that one portion considered sep¬ 
arately may be open to objection does not consti¬ 
tute error if the charge is correct in its entirety.®® 
It is error for the court to refuse a proper request 
not sufficiently covered by other charges as given,®^ 
but such request need not be given in its exact lan¬ 
guage and the court may modify the requested in¬ 
struction to conform to the law applicable to the 
case.®2 It is not error to refuse a requested m- 
struction on matters already siffi&ciently covered by 
the charge as given,®^ or on immaterial or unessen¬ 
tial matters.®^ An instruction is erroneous which 
invades the province of the jury,®® as where it 
withdraws or excludes an issue of fact on which 
there is disputed evidence from the determination 
of the jury,®® 

c. Yeidict and Findings 

Findings should be construed in the light of the evi¬ 
dence and issues presented to the Jury. 

Findings should be construed in the light of the 
evidence®^ and issues presented to the jury.®® 

§ 668. Costs 

Attorney's fees may be recovered as an incident to 
frosts when authorized by statute. 

Under a statute authorizmg plaintiff to recover 


reasonable attorney’s fees as an incident to costs in 
a recovery against a carrier for violation of any 
law regulating the transportation of passengers, a 
passenger entitled to recover in an action for fail¬ 
ure to carry him to his station may recover attor- 
nej^s fees.®® However, attomej^s fees camiot be 
recovered under such a statute if no statute regu¬ 
lating railroads has been violated.^® 

§ 669. Damages 

Damages for breach of contract or for tort may 
be recovered in actions of this nature. 

It has been held that an action for being refused 
transportation in accordance with contract, or for 
refusal to put the passenger off at his destination, 
IS for breach of contract, and the damages recov¬ 
erable are those recoverable in such an action.^! 
Nevertheless, the breach of the contract may also 
involve a tort, that is, a breach of the carrier’s 
common-law duty, and m such‘case other damages 
than those incident to breach of contract may be 
recovered.*^® The technical form of the action is, 
in general, immaterial, recovery being allowed in 
accordance with the wrong indicated by the facts as 
alleged.^® 

§ 670. Elements and Measure in Gener¬ 

al 

As a general rule, the passenger's measure of dam¬ 
ages IS compensation for the actual damages he has 


Instracticm beld not misleading 

In passengers* action for failure 
of train to stop at destination, in¬ 
struction was held not mislea-dingr 
as against contention that it re¬ 
quired conductor to give passengers 
special notice of arrival of train at 
their destination —Laird v. Atlantic 
Coast Line H. Co., 126 S E. 135, 130 
S.C. 368. 

59. NY.—Miller v. King, 59 NE, 
1114, 166 N.T. 394. 

60. Ark.—Davis v Stone, 251 S.W. | 
371, 159 Ark. 156. 

10 C.J- p 852 note 57- 
61- Ala—Central of Georgia Ry. Co 
V- Lanier, 73 So. 821, 198 Ala. 497. 
Miss.—^New Orleans & N. E R. Co 
V. Myers, 106 So 531, 140 Miss. 
789—Illinois Cent R. Co. v. Cox, 
96 So. 685, 132 Miss 471. 

Mo.—Evans v. Wabash Ry. Co, 12 
S.W.2d 767, 223 MoApp. 439. 

10 C.J. p 852 note 58. 

62l Ark.—Chicago, R. L & P. Ry. 
Co. V. Sims, 292 S.W. 94. 173 Ark. 
256. 

S.C.—Gilkerson v. Atlantic Coast 
Line R. Co., 89 S E. 549, 105 SC. 
162. 

Improper mo^i'^catioiL 

In an action against a carrier for 
requmng a white passenger to ride 


in a coach set apart for negroes, it 
was improper to modify instiuctions 
which precluded recovery it the con¬ 
ductor honestly believed that the 
passenger was a negro, by the clause 
unless plaintiff ^‘made known to the 
said conductor that she was a white 
woman ”—Norfolk, etc, R Co. v. 
Stone. 69 S.E 927. Ill Va. 730. 

63l Ga—Central of Georgia R Co. 

V. Almand. 43 S E. 67, 116 Ga. 780 
64. Ala.—North Alabama Tract Co 
V Daniel, 57 So. 120, 3 Ala App 
428. 

65- Tex.—Davis v. Houston, etc., R 
Co., 59 S.W 814, 25 Tex-Civ.App. 
8 . 

GGm N.C—Story v. Norfolk, etc., R. 

Co. 45 S.E 349, 133 N.C. 59. 

10 C J. p 852 note 63. 

67- Tex.—^Texas & P Ry. Co v 
Lathrop, Civ App, 192 S.W. 1080, 
error refused. 

6 K Tex.—Houston E. & W. T. Ry. I 
Co. V. Thom, Civ App., 197 S.W. 
778. 

69- Ark—St Louis, etc, R. Co. v. 
Neal, 51 S.W. 1060, 66 Ark. 543 

70. Ark.—^Missouri Pac R. Co. v. 
Coxwell, 30 SW.2d 209, 182 Ark. 
145. 

10 C.J. p 853 note 68. 
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I Violation of agreemmit 
I Passenger with appendicitis suing 
railroad for carrying him beyond 
destination, not regrular stop but a 
place where the earner had agreed 
to stop, cannot recover attorney’s 
fee —^Missouri Pac R. Co. v. Cox¬ 
well, 30 S.W.2d 209, 182 Ark. 145. 

71- Mass.—^Murdock v. Boston, etc, 
R Co. 133 Mass 15, 43 Am.R 480 
10 C J. p 835 note 44. 

72. N C —Purcell v. Richmond, etc. 
R Co, 12 SE 954, 108 N.a 414, 
12 LRA 113 
10 C J p 835 note 45. 

73- NC.—Williams v. Carolina, etc, 
R Co, 57 SE 216, 144 N.C. 498, 
12 L R A ,N S , 191, 12 Ann Cas. 
1000 

10 C J. p 835 note 46. 

Act considered tort or hreaidi of 
contract 

Where, under the facts of the case, 
punitive damages would not be al¬ 
lowed, it is iTnmatenal whether the 
failure of a earner to stop and take 
on a passenger he considered a tort 
or breach of contract, because the 
damages are the same —^Fenlon v. 
Chicago, M. & St. P. Ry. Co., 169 P. 
863. 99 Wash. 289. 
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sustained as a natural and proximate result of the breach 
or which the carrier could reasonably have anticipated 
might result from the breach. 

WHiere a earner breaks its contract by failings or 
refusing to transport the passenger in accordance 
with the terms thereof, such as by negligenth" fail¬ 
ing to take him up, or by putting him down at a 
point other than his destination, or by unreasonably 
delaying his transportation, or otherwise, the pas¬ 
senger’s measure of damages is, as a general rule, 
compensation for the actual damages he has sus¬ 
tained as a natural and proximate result of the 
breach,^^ or, as otherwise expressed, such dam¬ 
ages as the carrier should reasonably have antici¬ 
pated might result from the breachi^S a carrier 
is not liable for remote or contingent damages or 
such as are not the proximate result of its breach 
of duty,^® which could not reasonably have been 
anticipated or foreseen,^^ or which are due to the 


passenger’s own want of ordinaiy* care.^® If there 
has been no tortious breach of contract, it has been 
held that the damages are to be measured by the 
passenger’s loss of time and money expended by 
reason of the dclay,"^ but if the contract is tor- 
tiously broken damages are to be assessed not only 
for lost time and money but for such damages as 
follow directly from its acts.®® 

Under the circumstances of the particular case 
a passenger may be entitled to recover the expenses 
reasonably incurred by him in getting to his destina¬ 
tion,®^ including his living expenses at an inter¬ 
mediate point,®- and compensation for time lost be¬ 
yond the reasonable length of time it would have 
taken the carrier to transport him to his destina¬ 
tion,®® the value of which is to be computed by the 
reasonable value of the passenger’s services in his 
usual occupation at the place of destination.®^ A 


74L TT.S.—^Liee Line Steamers v 
Page, Tenn. 237 F. 57, 150 C.C.A 
259. 

Ala.—^Louisville & N" R. Co v. Clark. 
87 So. 676. 205 Ala. 152. 14 A.L. 

R. 695—^Louisville & N. R. Co. v. 
Frizzle, 108 So. 615, 21 AlaApp 
354, certiorari denied 108 So. 616. 
214 Ala. 688. 

Ark—Cliicaffo, R. I. & P. Ry. Co. v. 

Blundell, 191 S.W. 940, 127 Ark 82 
NC—Causey v. Davis, 116 S E. 401, 
185 3Sr.C. 155. 

Tex—^Nevill v. St. Louis Southwest¬ 
ern Ry Co. of Texas, Civ.App, 211 

S. W. 523, dismissed for want of 
jurisdiction—Gulf, C. & S. F. Ry. 
Co. V. l^fichols, CivApp., 198 SW. 
338, enor refused. 

10 C.J. p 833 note 29, p 834 note 34 
Batnacres not merely nowi-"**! 

Damagre suffered by interstate pas- 
senirer placed on wrong tram other 
than mental suffering by being com¬ 
pelled to take circuitous route was 
not merely nominflt so as to pre¬ 
clude judgment against railroad, 
where substantial right of passenger 
was violated.—Pullman Co. v. Dud¬ 
ley, Tex.Civ.App., 77 S.W.2d 592. 

75- Ky.—^Paducah Traction Co. v 
Weitlauf. 195 S.W. 99, 176 Ky. 82. 
L.RJL1$17F .353. 

N.C.—Causey v. Davis, 116 S E. 401, 
185 N.C. 155 
10 C.J. p 833 note 30. 

Consequences reasonably anticipated 
by prudent man 

Passenger who missed train by 
reason of railroad's negligence in 
permitting waiting room clock to be 
slow could recover damages for all 
the consequences which a prudent 
and experienced man, fully acquaint¬ 
ed with all the circumstances which 
in fact existed, whether they could 
have been ascertained by reasonable 
diligence or not. would at the time 


of the negligence have thought rea¬ 
sonably possible to follow if they 
had occurred to his mind.—^Louis¬ 
ville & N. R. Co. V. Clark, 87 So. 
676, 205 Ala. 152. 14 A.L R. 695. 

76L N.C-—Causey v. Davis, 116 S.E 
401. 1S5 N.C. 155—Brown v. Lm- 
ville River Ry. Co. 94 S B. 431, 
174 N C. 694—Garland v. Carolina, 
C. & O. Ry., 90 S.E. 779, 172 N.C 
638. L.R.A.1917B 706. 

Tex.—Schaff v. Boatright, Civ.App-, 
243 S.W. 1116—Gulf. C. & S. F. Ry 
Co. V. Nichols, Civ-App-, 198 S.W 
338, error refused. 

10 C.J. p 833 note 31. 

Pall while sleeping in. waiting room 
Passenger’s mjuries from fall 
while sleeping in waiting room wait¬ 
ing for tram back were held not prox¬ 
imate result of being earned beyond 
destination.—Strong v- Louisville & 
N. R Co, 43 S.W2d 11, 240 Ky. 781 

77- Tex.—Eastern Texas Electric 
Co. V. Reagan, Civ.App., 228 S.W. 
366—Gulf, a & S. F. Ry. Co. v. 
Nichols, Civ App, 198 S.W. 338, er¬ 
ror refused. 

10 C J. p 833 note 32. 

78L Tex.—Eastern Texas Electnc 
Co. V. Reagan, CivA.pp., 228 S.W. 
366 

10 C.J. p 834 note 33. 

Waiting in cold zoom although an^. 
other is heated 

Female passenger discharged at 
wrong station could not recover dam¬ 
ages resulting from waiting m cold 
room m station, where main room 
was heated.—^Louisville & N. R. Co. 
V. Wells, 294 S.W. 143, 219 Ky. 718. 

79. Ky.—^Brumfield v. Consolidated 
Coach Corporation, 40 SW.2d 356, 
240 Ky 1—Louisvme & N. R. Co. 
V Wells, 294 SW. 143, 219 Ky. 
718—^Louisville & N. R. Co. v 
Pigg. 267 S.W. 549, 206 Ky. 470—1 
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Paducah Traction Co. v Weitlauf, 
195 SW. 99, 176 Ky. 82, L R A. 
1917F 353. 

80. Ky.—^Louisville & N. R Co v. 
Maness. 9 SW2d 1011, 225 Ky. 
625—^Louisville & N. R. Co v Pigg, 
267 S.W. 549. 206 Ky 470. 

81. Ala —Central of Georgia Ry. 
Co. V. Bamitz. 73 So. 471. 198 Ala- 
156, reversing on other grounds 70 
So. 945. 14 AlaApp. 354. 

10 CJ. p 834 notes 34. 36. 

Excess over price 

In action for failure to deliver 
promptly ticket telegraphed to plain¬ 
tiff’s dying husband, an element of 
damages was the excess over the 
ticket price of the expenses of the 
transportation of such husband’s re- 
Tjnains—Southern Ry. Co v. Rowe, 
73 So 634, 198 Ala. 353. 

82. Tex.—^International, etc., R. Co- 
v. Doolan, 120 SW. 1118, 56 Tex. 
ChvApp. 503 

Wash —^Bullock v. White Star SS. 

Co.. 70 P- 1106. 30 Wash. 448. 

83L Mo.—Oiler v. Dixie Greyhound 
Lines, App., 51 S.W.2d 557. 

10 C.J. p 834 note 34, p 835 note 39. 
STecessity for po^-'^-ry 

Where a tram is delayed a passen¬ 
ger Is not entitled to actual dam¬ 
ages for loss of time unless he has 
suffered pecumary damages or per¬ 
sonal loss.—Miller v. Southern R_ 
Co.. 48 SJS. 99, 69 S.a 116. " 

84. N.T.—Cooley v. Pennsylvania R. 

Co., 81 N.Y.S. 692, 40 Misc. 239. 

10 C.J. p 835 note 40. 

29elay im startuig 
Where plaintiff was delayed four 
days in starting two giuneries be¬ 
cause railroad employee barred him 
from trass, the measure of damages, 
if gmnezi^ were established plants 
was rental value, bvt, if ginneries 
were not going coneeros, was the in- 
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passenger cannot recover what he would have earn¬ 
ed but for the delay, where no definite occupation or 
employment was within his contemplation at the 
time,*® although the question whether the passen¬ 
ger would have procured employment had he been 
at his destination during the time he was delayed 
may be considered in estimating his damages.*® A 
passenger may he entitled to recover, inter alia, the 
price of his ticket,*^ but not if the journey is actu¬ 
ally completed on the ticket.** Where a passen¬ 
ger, who is wrongfully excluded from a train, vol¬ 
untarily keeps his ticket as evidence and purchases 
another, he is not entitled to recover the price of 
the first ticket.*® 

§ 671. • Physical and- Mental Suffering; 

Inconvenience 

a. In general 

b. Walking or taking another convey¬ 

ance 

c. Injuries after readiing destination 


a. Ill General 

Generally, damages for physical or mental suffering 
and inconvenience which are the proximate result of the 
earner's breach of duty may be recovered; but, as a 
rule, in the absence of aggravating circumstances, mental 
suffering or inconvenience, to be compensable, must be 
accompanied by physical injury. 

Damages for physical or mental suffering may 
generally be recovered where they are incident to, 
or consequent on, the passenger being wrongfully 
carried to or put down at a point away from his 
destination,®® or on his not being given a proper 
opportunity to board the train,®^ but not where such 
physical or mental suffering is a remote result of 
the carrier’s breach of duty.®^- Such damages may 
also be recovered for an unreasonable delay in 
transportation,®* unless they are merely a remote 
result of the delay.®^ Damages for mental pam 
and humiliation may also be recovered where the 
passenger is transported in an improper -manner, 
or under aggravated circumstances,®® as where a 
white passenger is wrongfully compelled to ride in 
a coach intended for colored persons,®® or they may 


terest on the money invested, and 
the wages of the laborers employed, 
reduced by earnings which plaintiff 
either received, or by reasonable dil¬ 
igence could have received, from em¬ 
ployment of laborers in other work, 
and not the gross earnings or prof¬ 
its per day after start of operations. 
—Currie v. Davis, 126 S E 119, 130 

S. C. 408, petition dismissed Davis v. 
Cume, 45 S.Ct. 88, 266 IJ.S. 182, 69 
L.Ed. 234. 

85. U.S.—North American Transp. & 
Trading Co. v Morrison, Wash., 20 
set. 869, 178 U.S. 262, 44 D Ed. 
1061, reversing; CC., Momson v. 
North American Transp. & Trad¬ 
ing Co., 85 F. 802. 

86. Wash —^Ransberry v. North 

American Transp., etc., Co., 61 P. 
154, 22 Wash. 476. 

87. Ky.—Louisville, etc., R. Co. v. 
Spurling, 170 S.W 192, 160 Ky. 819, 
AimCas.l916A 487. 

10 CJ p 834 note 35. 

T. 4mit£d to wl-' Of ticket 

In the absence of proof of humilia¬ 
tion in taking up commutation ticket 
hy the agents of defendant company, 
the measure of damages is the value 
of the unexpired portion of the tick¬ 
et—^Delaney v. Erie R. Co., 117 A. 
395. 97 NJ.Law 434, affirmed 119 A. 
924, 98 N.JLaw 558—Gerety v. New 
York & N. J. R Co. 98 A 400. 89 N 
JLaw 175, reversing 95 A. 733, S8 N 
J Law 16 
Cash fare 

In a suit against a railroad for 
damages for negligence of its agent 
informing plamtiff that his ticket 
•entitled him to transportation over a 


I certain route, which was wrong, 
thereby causing plaintiff to spend 
I the sum of two dollars and eight 
I cents, the actual damages recover¬ 
able is the amount of the cash fare. 
—Gulf & S. I. R. Co. V. Beard, 93 
So. 357. 129 Miss. 827. 

88 . Ala—Nashville C. & St. L. Ry. 

V. Campbell, 101 So. 615, 212 Ala. 
27. 

89. Kan.—Williams v- Chicago, etc., 
R. Co, 135 P 67, 90 Kan 478 

90. Wis.—Stutz V. Chicago, etc., R. 
Co., 40 NW. 653. 73 Wis. 147, 9 
Am S.R. 769—^Brown v. Chicago, 
etc.. IL Co, 11 N.W. 356. 911, 54 
Wis 342, 41 Am R 41. 

10 C J. p 835 note 47. 

Injuries sustained hy waiting 

Injuries from dampness or ex¬ 
posure sustained by being compelled 
to wait after a breach of duty by the 
earner are compensable.—Weed v. 
Panama R. Co, 17 N.T. 362, 72 Am. 
D. 474—10 CJ. p 838 note 65. 
Xasnlts 

Railroad, furnishing half-fare tick¬ 
et to minor paying full fare, is lia¬ 
ble for insults offered passenger, 
using ticket, by conductor of con¬ 
necting carrier.—Southern Ry Co. v. 
Penny, 114 So 15. 22 AlaApp 199. 

9L Ga.—^Brown v. Georgia, etc., R. 

Co., 46 SE 71, 119 Ga 88. 

10 C.J. p 836 note 48. 

92- Ky.—Louisville, etc-, R. Co v. 
Spurlmg, 170 S W. 192, 160 Ky 
819, Ann Cas 1916A 487—Cincin¬ 

nati, etc., R Co- V. Ralne, 113 S 

W. 495, 130 Ky. 454, 132 Am.S R. 
400. 19 LRA..NS., 753. 

10 C.J. p 836 note 49. 
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[Improper proposals to female pas- 
I senger 

I Injury to feelings of female pas¬ 
senger by improper proposals by 
driver engaged by conductor and tel¬ 
egraph operator to take her home 
was held not a proximate result of 
earner's breach of contract of car¬ 
nage hy carrying her past her sta¬ 
tion.—Western & A. R. Co. v. Jack- 
son, 93 S.E. 547, 21 GaApp. 50 

93L Ky.—Southern R Co v Miller, 
110 S W. 351, 129 Ky. 98, 33 Ky-L. 
505. 

10 C.J. p 836 note 50. 

94. Ark.—^Hot SpnnETS R. Co. v. De- 
loney, 45 S.W. 351, 65 Ark 177, 67 
AmS.R. 913 
10 C J. p 836 note 51. 

9Sb Ky.—^Illinois Cent. R. Co. v 
Flemmg, 146 S.W. 1110, 148 Ky. 
473 * 

10 C.J. p 836 note 52. 

WnmgrfuUy up commntatioa 

ticket 

Where railroad ticket seller made 
out a commuter’s ticket m the name 
of Mr L L. instead of Miss L. M. D., 
and the ticket was taken up by 
conductor when presented for pas¬ 
sage by Miss D. on the 29th nde. it 
was held that damages could be re¬ 
covered for the indignity and humili¬ 
ation, if any.—Delaney v. Erie R. 
Co.. 117 A. 395, 97 N.J.Law 434, af¬ 
firmed 119 A. 924, 98 N.JLaw 558. 

9G~ Ky—^Louisville, etc, R. Co v. 
Ritchel, 147 S.W. 411, 148 Ky 701, 
41 LR.A.JSrS, 958. Ann.Cas.l913B 
517 

10 C J p 836 note 53. 
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be recovered where the carrier improperly fails or 
refuses to transport him as a passen^er,^^ or by 
misdirection causes him to take the wron^ train.®^ 
A passenger may likewise, in a proper case, recover 
for trouble, inconvenience, and annoyance caused 
by the carrier's breach of duty.®^ 

It is generally held, however, that for mere neg¬ 
ligent omission of duty, not accompanied with, or 
resulting in, physical injury, or without circum¬ 
stances of aggravation, the carrier is not liable for 
damages by way of compensation for mental suf¬ 
fering,^ or for inconvenience and annoj'ance,^ un¬ 
less special circumstances known to the earner 
exist, as shown infra § 672. If the carrier’s act or 


conduct is wanton or where the infliction of puni¬ 
tive damages is proper, damages for mental pain 
and suffering may be recovered.® 

Special damages from illness or mental suffering 
dependent on knowledge by the earner of the pe¬ 
culiar circumstances is considered in § 672 infra. 

b. Walking or Taking Another Conveyance 

Injuries caused by plaintiff’s walking or going to his 
destination by another conveyance are compensable if 
proximate or foreseeable and not caused by the passen¬ 
ger’s own negligence or imprudence. 

It is the duty of a passenger refused transporta¬ 
tion or discharged at the w^rong station to use ordi- 


97- Ind.—Clevelajid, etc., R. Co. v. 
' Blinsley, 60 NE. 169, 27 Iiid.App 
135. 87 Am S R. 245. 

10 C.J. p 837 note 55. 

98. Ark—Hines v. Witherspoon, 219 
S.W. 1014, 143 Ark. 131. 

Tex.—^Texas, etc., R. Co. v. Arm- 
stroniT. 51 S.W. 835, 93 Tex. 31. 

99- Ala-—Louisville & N. R. Co v. 
Clark, 87 So. 676, 205 Ala. 152, 14 
AL-R. 695. 

10 C J. P 834 note 34, p 837 notes 58- 
60. 

1- Ark—St. Louis, L M. & S. R- Co. 
V. Brass, 64 SW. 226, 69 Ark. 402, 
86 Am S R 206. 

Miss—Gulf & S. I. R Co. V. Beard, 
93 So. 357, 129 Miss 827. 

Mo—Oiler v. Dixie Greyhound Lines, 
App. 51 S.W.2d 557 
Tex—^Texas Electric Railway Co v 
Price, Civ App., 218 S.W. 1092— 
Jones V. Texas & N. O R. Co., 55 
S.W. 371. 23 Tex.Civ.App 65— 

Texas & P. R Co. v. Armstrong, 
Civ.App, 41 S.W. S33. 

Wash.—Davenport v. Chicago, M & 
St P. Ry. Co., 175 P. 298. 103 
Wash. 645. 

10 C.J. p 837 note 56. 

Relay in reaching sick relative 

(1) In an action agamst a railroad 
company for breach of contract for 
special train, damages cannot be re¬ 
covered merely for disappointment 
and mental suffering resulting from 
delay in departing to reach the bed¬ 
side of a sick parent.—Wilcox v. 
Richmond & D. R Co, S.C. 52 F. 
264, 3 CCA. 73, 17 LRA. 804. 

(2) Where plaintiff was delayed 
eight or ten hours in his journey 
which he was making to see a sick 
brother, it was held that mental suf¬ 
fering caused by delay m seeing his 
brother was too remote to be con¬ 
sidered as an element of damage — 
Hot Springs R Co v Deloney, 45 S 
W. 351. 65 Ark. 177. 67 Am S R 913. 
Riscomfoxt in. being aroused from 

lEdeep 

Where a passenger on a railroad 


train was told that he would have 
to pay a bridge toll some time dui^ 
ing the night, and the conductor of¬ 
fered to receive it and pay it for him, 
and on a previous occasion he bad 
been told the same thing, had re¬ 
fused to pay, and was not disturbed 
on passing over tbe bridge, or com¬ 
pelled to pay such toll, in an action 
for damages in collecting such toll, 
it was not error to refuse to instruct 
that he could not recover for dis¬ 
comfort or injury to his feelings by 
being aroused m tbe nigbt by an 
employee of the bridge company and 
compelled to pay the toll.—Galves¬ 
ton, etc, R. Co. v. Patterson, Tex.Civ- 
App., 46 S.W. 84S. 

Igconvegience ox fatigna 

It has been held that, where a 
train is delayed, a passenger is not 
entitled to actual damages for in¬ 
convenience or fatigue, unless he has 
suffered pecuniary damages or per¬ 
sonal loss, or unless the carrier’s 
conduct was willful.—^Miller v. 
Southern R Co., 48 S.E. 99, 69 S.C. 
116. 

Carrier was held not liable to 
prospective passenger for mental an¬ 
guish caused by misinformation giv¬ 
en by earner's agent, regarding 
quickest means of transportation to 
prospective passenger's dying motb- 
er.—Bowers v- Colonial Stages Inter¬ 
state Transit, 43 S.W,2d 497, 163 
Tenn. 502. 

Under federal rule 

In a Texas case, it has been held 
that damages recoverable from rail¬ 
road under federal decisions for 
mental angniish and suffering of pas¬ 
senger caused by delay as result of 
being placed on wrong train must 
have grown out of bodily injury sus¬ 
tained by passenger, and recovery 
cannot be had for physical injury 
which follows as mere sequel to 
mental anguish There must be 
some causal connection, and recov¬ 
ery may be bad agrainst railroad un¬ 
der federal rule for that mental suf- 
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fermg of passenger only which is 
caused by, or which flows from, 
physical injury. Thus, a "widow, ac¬ 
companying husband’s body to funer¬ 
al, who was placed on wrong tram 
during interstate passage, was held 
not entitled to damages from rail¬ 
road for mental suffering caused by 
consequential delay, nor for physical 
suffering grrovring out of such men¬ 
tal suffering. Whether interstate 
passenger’s action against railroad 
and Pullman Company for delay 
caused by being placed on wrong 
tram was on contract or for tort was 
immaterial, as regards applicability 
of federal rule disallowing dam¬ 
ages for mental suffering or for 
physical suffering growing out of 
mental suffermg.—^PullTnan Co. v. 
Dudley. Tex.Civ.App., 77 S.W.2d 592. 
& NT.—^Miller v. Baltimore, etc., R 
Co., 85 NY.S. 883, 89 AppDiv. 457. 
3. Miss.—^Hbnois Cent- R Co. v. 
Hawkins, 74 So. 775, 114 Miss. 110, 
L.RA1917D 977. 

Mo—Oiler v. Dixie Greyhound Lines, 
App., 51 S.W.2d 557- 
S.C —Currie v. Davis, 126 S E. 119, 
130 S.C 408, petition dismissed Da¬ 
vis V. Currie, 45 S.Ct. 88, 266 IJ.S- 
182. 69 L.Ed. 234. 

Violence and insnltixig language by 
gatekeeper 

Passenger suing agent appointed 
by president under Transportation 
Act 1920 § 206. U.S.CompSt. Suppl. 
Annot.1923 § 10071 ^cc, for refusal 
of gatekeeper to permit him to pass 
through gate to tram, accompanied 
by violence and insulting and threat¬ 
ening language, could recover com¬ 
pensatory damages for injuries to 
feelings, humiliation, and mental 
sufferings—Currie v. Davis, 126 S.B. 
119. 130 S C. 408, petition dismissed 
Davis V Cume, 45 S.Ct. 88, 266 U.S. 
182. 69 LEd 234. 

Aggravating oiicu mstances not 

shown 

A statement by a railroad station 
agent, when closing a station: ''Ton. 
fellows wiU have to get out of here. 
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nary care in going to his destination.^ Injuries 
which are caused by plaintifFs going to his destina¬ 
tion by another conveyance are recoverable if prox¬ 
imate or foreseeable,® but they are not recoverable 
if not proximate or reasonably to be anticipated,® 
or if the injuries are caused by^ the passenger’s own 
negligence or imprudence.^ Where a passenger in 
the exercise of a deliberate judgment needlessly 
walks to his destination, the carrier is not liable 
for the injuries sustained thereby,® nor, it has been 
held, is it liable in the absence of a tortious breach 
of its duty;® but if the passenger, because of the 


carrier’s negligence, apparently had good cause or 
reason to walk, the earner may be liable,^® even 
though the carrier had no notice of the passenger’s 
physical condition,!^ and unless the mjuries were 
not proximate or foreseeable.^^ Where a passen¬ 
ger is wrongfully put down at a place other than his 
destination, and he uses ordinary care to avoid 
walking, without success, he is entitled to compen¬ 
sation for the trouble, inconvenience, and annoy¬ 
ance of having to walk,!® or in getting to his des¬ 
tination through other means of transportation.!* 


I am ffoingr to lock up”—did not show 
any violence, or insulting: or abusive 
lang:uag:e such as would warrant 
damagres for mental anguish.—^Dav¬ 
enport V Chicago M. & St. P. Py. 
Co., 175 P. 298, 103 Wash. 645 

4. Ark —Crown Coach Co. v. Mea¬ 
dors, 53 S.W.2d 442. 186 Ark. 236. 

& Ark —Crown Coach Co. v. Mea¬ 
dors, supra 

Ga.—Georgia R, etc, Co. v McAllis¬ 
ter. 54 S.E. 957, 126 Ga. 447, 7 L-R. 
R.NS.. 1177 
10 C.J. p 838 note 64. 

Exposure in. riding horseback 

Where a passenger alighted be¬ 
fore reaching her destination, wrong 
station being called, and suffered in¬ 
juries from exposure in riding horse¬ 
back to her destination, fact that the 
railroad company did not foresee par¬ 
ticular injury suffered is no defense 
on the theory that its negligence 
was not the proximate cause. How¬ 
ever, recovery for injury sustained 
from exposure in nding horseback 
to destination can be sustained only 
where it was reasonable under cir-l 
cumstances for passenger to volun¬ 
tarily undergo exposure—Gulf, C & 

5. P. Ry Co V. Gentry, Tex Civ.App, 
197 SW. 482. 

Side in inclemeiLt weather 

If a carrier was negligent in per¬ 
mitting a clock in its station to run 
slow, so that plaintiff missed* her 
tram and was compelled to ride a 
long distance in inclement weather, 
as a result of which she suffered m- 
Jury to her health, it was chargeable 
with knowledge of what might result, 
and it must respond in damages for 
the natural and probable proximate 
result of such negligence.—Davis v. 
Clark, 98 So. 37, 19 Ala.App. 468. 

Sickness from drive attoss emuntry 

Damages for sickness resultmg 
from plaintiff’s leaving train to drive 
across country, on bemg informed 
that he would be unable to make 
connections, was held not too re¬ 
mote to afford basis of recovery — 
Mishoe V Atlantic Coast Dine R. Co, 
133 SE. 704, 135 S.C 316. 

a. Tex—Gulf, C. & S. F Ry Co. v 
Gentry, Civ App, 197 S.W. 482. 


Contixuiing Joiumey by automobile or 
zfUcct car 

(1) Where conductor of railroad 
train wrongrfully causes passenger 
to disembark before reaching des¬ 
tination, at a station from which 
he can shortly thereafter continue 
Journey on another tram, but instead 
of waiting therefor passenger con¬ 
tinues Journey by automobile, rail¬ 
road company is not responsible for 
damage sustained because of auto¬ 
mobile trip.—Douisville & N R Co. 
V. McArthur, 102 So. 842, 137 Miss. 
780. 

(2) Where a passenger, who miss¬ 
ed his tram as a result of incorrect 
information, procured an automobile 
and made a tnp across country in 
the cold, he cannot recover dam¬ 
ages for inconvenience and discom¬ 
fort suffered, etc., the misinforma¬ 
tion, althought the carrier was re¬ 
sponsible therefor, not being the 
proximate cause—Weeks v. Great 
Northern Ry Co., 175 N.W. 726, 43 
ND 426, SADR 1178. 

(3) A woman who purchased a 
railroad ticket and boarded a tram 
which would not stop at her destina¬ 
tion, so that she was compelled to 
get off at an intermediate station, 
where she might have changed trams 
and have been earned to destina¬ 
tion, although having a cause of ac¬ 
tion for the railroad’s failure to 
transport her, could not recover for 
mjuries she received by reason of 
going to destination on a street car 
from the intermediate point —^Blay¬ 
lock V Southern Ry. Co., 100 SE 
599, 178 N.C 353. 

7- Tex,—^International, etc., R. Co 
V. Addison. 97 S.W. 1037, 100 Tex 
241, 8 D.RA,N.S., 880, reversmg,j 
Civ.App, 93 SW. 1081. 

10 C.J. p 838 note 68. 

8* Va —^Hmes v. Garrett, 108 S E. 
690, 131 Va. 125. 

Wis —De Beau v. Minneapolis, St 
P. & S S M. Ry. Co, 159 NW 
577, 164 Wis. 30, DR.A1917A 1017 
10 C-J, p 838 note 67. 

Injnxy from faU into cattle guard 
Failure to stop tram at fl^g sta¬ 
tion on signal of a woman wishing 
to take passage is not proximate 
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cause of her injury from fallmg into 
cattle gruard, she needlessly attempt¬ 
ing to walk to her destination on the 
track—Brown v. Dinville River Ry. 
Co. 94 SE 431. 174 N.C 694. 

9- Ga—^Douisville, etc., R Co v 
Spinks, 30 S.E. 968, 104 Ga 692. 
Ky—^Douisville & N R. Co. v. Pigg, 
267 S W. 549, 206 Ky 470. 

l(k Ark —^Missouri Pac R. Co. v. 
Coxwell, 30 SW.2d 209. 182 Ark. 
145. 

Wash—^Fenlon v. Chicago, M & St. 
P. Ry. Co., 169 P. 863, 99 Wash 
289. 

W Va —^White v. Ohio Valley Elec¬ 
tric Ry Co. 127 S.B. 65, 98 W. 
Va 378 

10 C J p 837 note 62. 

Beguired to act hastily 

Eighteen year old girl carried be¬ 
yond her station, who was, in ef¬ 
fect, ejected from tram, having been 
required to act hastily and with¬ 
out reasonable opportunity for de- 
hberation, and who was raped while 
walking back to station, did not as¬ 
sume the risk of VFalking back — 
Hines v. Garrett, 108 S E. 690, 131 
Va 125 

11- Ky —^Douisville, etc, R Co. v. 

Roney, 127 S W. 158. 

Tex—^Pecos, etc, R. Co. v Wilhams, 
78 SW 5, 34 Tex-CivApp 100. 

12. Tex —^Elastem Texas Electric 
Co V. Reagan, Civ App, 228 S W. 
366. 

Sudden storm 

Where plaintiff was carried beyond 
her station to another and compelled 
to walk back, a sudden storm that 
caused her to get wet, was held an 
independent cause which negligence 
of defendant did not set in motion, 
and for which it was not liable.— 
Garland v. Carolina, C. & O Ry, 90 
SE. 779, 172 N.C. 638, D R A.1917B 
706. 

13: Ala —^Alabama Great Southern 
R Co v. Sellers, 9 So. 375, 93 Ala. 
9. 30 Am S R 17. 

10 C.J p 837 note 58 

14. Ark —St Douis, etc, R. Co v. 

Evans, 126 SW. 1058, 94 Ark. 324. 
10 C.J p 837 note 59. 
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c. Injuries after Beaching Destination 

Injuries sustained by a passenger after reaching his 
destination are not ordinarily compensable. 

A passenger who is discharged at a place other 
than his destination cannot ordinarily recover for 
injuries sustained after reaching his destination,^® 
in the absence of the carrier’s notice of the peculiar 
circumstances, as shown infra § 672. 

§ 672. - Special Darn'igres Dependent on 

Kjiowledge of Circumstances 

Special damages dependent on certain peculiar cir¬ 
cumstances of which the carrier had no knowledge or 
notice are not recoverable. 

Special damages sustained because of peculiar 
circumstances not within the contemplation of the 
parties when the contract was made, and of which 
circumstances the carrier had no knowledge, cannot 
be recovered.^® This rule applies to increased ill¬ 
ness for failure of the train to stop to receive a 


passenger, where the carrier had no notice of the 
illness,mental anguish where the carrier has no 
notice of the reason therefor,^® injuries sustained 
by the passenger after reaching his destination in 
the absence of the carrier’s notice of the peculiar 
circumstances,^^ loss of profits in an enterprise 
which is interfered with by delay of the passenger 
in reaching his destination, the danger of such loss 
not having been known to the carrier,20 and a loss 
sustained by a passenger in being prevented from 
procuring employment by failure of the train to 
stop at his destination, in the absence of knowledge 
by the carrier that the purpose of the trip was to 
procure employment-^^ 

Where the carrier has knowledge or is notified 
of the peculiar circumstances, special damages sus¬ 
tained may be recovered,22 such as those resulting 
from a failure to keep a professional or business en- 
gagement,^2 or from illness and, tmder this rule. 


15- Ala—Central of Georgia. Ry. Co j 
V. Barmtz, 73 So. 471, 198 Ala 156, 
reversing 70 So. 945, 14 AJaApp. 
354 

Going from depot to liome 

A passenger wrongfully carried 
past lier destination to which she re¬ 
turned cannot recover for injuries 
received while going from the depot 
at destination to her mother's home, 
although she paid her own passage 
back to destination —Central of 

Georgia Ry. Co v. Barmtz, 73 So. 
471. 198 Ala. 156, reversing 70 So. 
945. 14 Ala App. 354. 
xxeuiatiire departure of person to 
meet plaintiff 

Where defendant carrier’s train 
passed plaintiff passenger’s destina¬ 
tion. which was a flag station, and 
then shortly returned thereto to let 
her ofC but in meantime her kins¬ 
man who was at station to meet her, 
left the station on seeing the train 
go by, inconvenience, discomfort, and 
hardship resultmg from the prema¬ 
ture departure of plaintiff’s kinsman 
was held not compensable —^Nash¬ 
ville, C. & St. L. Ry. V. Campbell, 
101 So. 615, 212 Ala. 27. 

Cold contracted after xoaching home 
A cold, contracted by a passenger 
a few days after reaching home, can¬ 
not be held attributable to the incon¬ 
venience of being carried a short 
distance past his destination and 
back again, after an all-night ride 
and other conditions over which the 
carrier had no control —Schaff v. 
Boatright, Tex CivA.pp., 243 S.W 
1116. 

16. Ala—Nashville, a & St. L Ry. 
V. Campbell, 101 So. 615, 212 Ala 
27—^Louisville & N. R. Co v. Clark, 
87 So. 676, 205 Ala 152, 14 A.LR 
695. 

13CJr.S.—79 


N C-—Causey v. Davis, 116 S E. 401, 
185 NC. 155. 

10 C J. p 838 note 69. 

Bisembarkment at wrong station 
Railroad Having no knowledge that 
passenger’s destination was not the 
station at which she left train, and 
that she was required to drive twen¬ 
ty-five miles from such station to 
reach her home, was not liable for 
damages sustained by her from ex¬ 
posure and from cold and rain dur¬ 
ing such ride, which she would not 
have sustained if railroad had not 
negligently caused her to miss an¬ 
other train for which she had a tick¬ 
et—^Louisville & N. R- Co. v. Clark, 
87 So. 676, 205 AJa. 152, 14 A.L.R. 
695 

17- S-C.—^Berley v. Seaboard Air 
Line R Co., 65 SE. 456, 83 SC. 411. 

18;, N C —Causey v. Davis, 116 S E. 

401, 185 NC. 155. 

10 C.J. p 838 note 69 [bj. 

Pailure to arrive in. time for foneral 
In an action for breach of a con¬ 
tract to transport plainti^ where it 
was shown that because of delay 
plaintiff failed to make proper con¬ 
nections, and was obliged to spend 
two dollars and thirty cents for au¬ 
tomobile hire, and then failed to ar¬ 
rive in time to attend her stepmoth¬ 
er’s funeral, it was held that, in the 
absence of any showing of knowl- 
ledge of the special circumstances 
on the part of the railroad, recovery 
was properly restricted to the 
amount of actual damages.—Causey 
V. Davis, 116 S.E. 401, 185 N.G 155. 
Pright 

Where a female passenger on a 
railroad was carried beyond her sta¬ 
tion. and the train stopped near the 
next station, and the passenger walk¬ 
ed at night and without escort i 
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through the town to the house of a 
friend, she could not show that she 
was frightened by hearing loud 
voices of negro men who were walk¬ 
ing behind her, unless it also ap¬ 
peared that the locality was one in 
which such occasion for fright was 
likely to occur, and that the railroad 
company had notice of this—Central 
of Georgria R Co. v. Dorsey, 42 SE. 
1024, 116 Ga. 719. 

HIT* win-tion 

Damages for the humiliation 
caused by profane language used by 
negroes in the presence of plaintiff’s 
wife cannot be recovered, where it 
IS not shown that the misconduct of 
the negroes was known to the ear¬ 
ner’s conductor.—Missouri, etc., R. 
Co. V. Ball, 61 S.W- 327. 25 Tex.Civ. 
App- 500. 

19- Ala.—Central of Georgia Ry. Co. 
V. Bamitz, 73 So. 471, 198 Ala. 156, 
reversing 70 So. 945, 14 Ala.App. 
354. 

90u Ga—Georgia R. Co. v Hayden, 
71 Ga. 518, 51 Am.R. 274. 

10 C.J. p 839 note 70. 

21- S.G—Laird v. Atlantic Coast 
Line R Co. 126 SE 135. 130 S.C. 
368. 

22- Tex.—International, etc., R Co. 
V. Anchonda, Civ.App, 68 SW. 743 
—^Missouri, etc., R. Co. v. Henne- 
sey, 49 SW. 917, 20 Tex.Civ.App. 
316. 

It) C.J. p 839 note 74. 

23L Ga.—Chappell v. Alabama West¬ 
ern R Co., 70 S.E. 208, 8 Ga.App. 
787. 

10 C.J. p 839 note 73. 

26. Ark.—Southwestern Greyhound 
Lines V. Wisdom, 95 S.W.2d 904, 
192 Ark. 903. 

S.C.—Spigeneb v. Seaboard Air Line 
Ry.. 98 SE. 330, 111 S.a 405. 
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damages from mental suifering or anguish may be 
allowed although no physical injury is sustamedL^s 

§ 673. • Nominal Damages 

In an action for breach of the carrier's contract or 
duty to transport, at least nominal damages ordinarily 
may be recovered; but a passenger cannot recover even 
nominal damages for violation of the separate coach law 
unless he has suffered actual injury. 

Where there has been a breach of the contract or 
duty to transport on the part of the carrier, but no 
actual damages have been sustained by the passen¬ 
ger, at least nominal damages may be recovered by 
him-26 However, it has been held that a passen¬ 
ger cannot recover even nominal damages against 
a carrier for an infraction of the separate coach 
law unless he has suffered actual injury.^^ 


§ 674. Exemplary Damages 

Exemplary or punitive damages may be recovered 
where the carrier’s breach of duty is attended with will, 
fulness, gross negligence, insult, indignity, or other ag¬ 
gravating circumstances. 

Where the breach of duty as to transporting the 
passenger, or delivering him at his destination with¬ 
in a reasonable time, is attended with circumstances 
of willfulness, gross negligence, insult, or indignity, 
exemplary or punitive damages may be recovered, 
as where the carrier willfully delays the train,29 or 
willfully leaves a passenger at the station,^® or 
where the passenger is recklessly, wantonly, or will¬ 
fully carried beyond his destination,^^ or wantonly 
set down and left at a wrong station.^^ greneral, 
where there is a breach of contract only, or neg¬ 
ligence not accompanied with circumstances of ag¬ 
gravation, no exemplary damages will be allowed,^* 


Contract to transport over smooth 
road 

Bus passengrer's recovery for car¬ 
rier's breach of contract to trans¬ 
port passengrer over smooth road on 
specific schedule effected by rerout¬ 
ing over rough road on different 
schedule, was held not limited to 
pnce of ticket for distance over 
which passenger was rerouted, where 
passenger had insufficient funds to 
purchase another ticket and ticket 
agent had been informed of passen¬ 
ger's illness when he sold ticket, 
since notice given earner's agent en¬ 
titled passenger to any special dam¬ 
ages to which breach subjected 
passenger—Southwestern Greyhound 
Liines v- Wisdom, 95 S W 2d 904, 192 
Ark 903 

VottflcatioiL while txahi could have 
xetoxned 

In an action agamst a earner for 
leaving an intending passenger at 
the station, a verdict for plaintiff 
was not improper because no notice 
that the passenger was ill was given 
the earner before the tram left the 
station, when it appeared that it had 
sufficient notice after the train left 
and while the train might still have 
gone hack.—Spigener v. Seaboard Air 
Lane Ry, 98 S.E. 330, 111 S.C, 405. 

25i. Ala—^Nashville, C. & St. L. Ry. 
v. Campbell, 101 Sq 615, 212 Ala. 

Tex.—Jones v Texas & N. O R. Co, 
55 S W 37, 23 Tex.Civ App. 65— 
Pullman Palace-Car Co. v. Mc¬ 
Donald, 21 S.W. 945, 2 Tex.Civ.Afip. 
322. 

10 C J. p 839 note 74 [b]. 

Knowledge of husband seriously iU 
Damages for mental anguish are 
recoverable for failure promptly to 
deliver telegraphed ticket, where the 
railway agent knew it was sent to 
husband seriously ill that wife might 
have him with her when he died.— 


Southern Ry. Co. v. Rowe, 73 So. 634, 
198 Ala. 353. 

26. Ala.—Nashville, C. & St D Ry. 
V. Campbell, 101 So. 615, 212 Ala. 
27. 

N.C—^Blaylock v Southern Ry. Co., 
100 S.E. 599, 178 N.G 353. 

10 C.J. p 839 note 76. 

Znconvenience in. walking short dis¬ 
tance 

Where the act of the carrier is a 
mere negligent omission of duty, and 
the passenger’s injury consists whol¬ 
ly of the inconvenience occasioned 
by having to walk a short distance 
back to the station, the earner is 
liable for nominal damages only. 

Ga—Southern R. Co v. Cartledge, 73 
S.E. 703, 10 GaApp. 523. 

Miss.—Kansas City, etc., R Co. v. 
Pite, 7 So. 223, 67 Miss. 373. 

Garrying beyond flag station. 

Passenger, earned two miles be¬ 
yond flag station, may recover nom¬ 
inal damages—Western & A. R Co 
V. Jackson, 93 SE. 547, 21 GaApp. 
50. 

Colored passenger seated beside 
wMte passenger 

White passenger was held entitled 
to only noTTiinal dainages from mo- 
torbus company, where he made no 
objection and did not move to an¬ 
other available seat when dnver di¬ 
rected colored person to sit beside 
such passenger in white compart¬ 
ment—City Bus Co. V. Thomas, 160 
So. 582, 172 Miss. 424. 

27- Tex—Connally v. Missouri, K 
& T. Ry, Co, C1V.APP., 187 S.W. 376 
—Weller v. Missouri, K. & T. Ry. 
Co., Civ App., 187 S.W. 374—Nor¬ 
wood V. Galveston, etc., R Co, 34 
S.W. ISO, 12 Tex.CivApp. 560. 

2a. Ala.—Wilkey v. Central of Geor¬ 
gia Ry. Co., 118 So. 922, 218 Ala 
708—Purifoy v. Central of Georgia 
Ry. Co, 117 So. 466, 218 Ala- 11. 
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Ga.—Southeastern Greyhound Dines 
v. Suits, 190 S.E 417, 55 Ga.App. 
871 

Miss—Illinois Cent R. Co. v, Haw¬ 
kins, 74 So 775. 114 Miss. 110, L. 
RA1917D 977 
10 C.J. p 840 note 79. 

29. SC-—^Port V. Southern R. Co, 
42 SE 196, 64 SC. 423. 

of two and a half hours 
Where a earner delays tram for 
two and one-half hours to accommo¬ 
date fifty schoolgirls, attending con¬ 
cert, passenger, who because of such 
delay fails to make connections with 
tram for her destination, being 
forced to spend night in depot hotel, 
IS entitled to punitive damages.— 
lllmois Cent. R. Co. v. Hawkins, 74 
So 775, 114 Miss. 110, DR.A.1917D 
977. 

39. Ga —Southeastern Greyhound 

Lines V. Suits, 190 S.E. 417, 55 Ga 
App. 871. 

S C —Spigener v. Seaboard Air Line 
Ry.. 98 S B 330. Ill S C. 405 
31- Miss—Mobile, etc, R. Co v. 
Moreland, 61 So. 424, 104 Miss 312, 
46 LRA.,N.S.. 52. 

10 C J p 840 note 80. 

32. SC—Campbell v. Seaboard Air 
Line R Co, 65 S E. 628, 83 S C 448, 
23 LRA..NS.. 1056, 137 Am S.R 
824. 

10 C J. p 840 note 81. 

33. Ark —^Missouri Pacific Transp. 
Co. V. Williams. 109 SW2d 924, 
194 Ark 852. 

N.C.—^Picklesimer v Louisville & N. 
R. Co.. 138 S E. 340, 194 N.C 40, 52 
ALR. 1330—^White v. Norfolk- 
Southern Ry Co., 89 S E 788, 172 
N C 31, rehearing denied 91 S-E 
697. 173 NC 705 

SC—Penn v. Atlantic Coast Line R 
Co. 98 S.E 793. Ill SC 499— 
Schirmer v Charleston & W C. Ry. 
Co.. 98 SB. 134, 111 S.C. 389. 

10 C.J p 840 note 82. 
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;is where the wrongful act is the result of a mis¬ 
take made in good faith by an eniplo\’ee of the com- 
pany,34 such as in calling out a wrong station.35 

Failure to^stop at flag station. A willful failure 
to stop a train at a flag station, on a proper signal 
so to do, is ground for exemplary damages,^® pro¬ 
vided the signal is seen;^^ but such damages can¬ 
not be recovered, even though the signal is seen, if 
the failure to stop is not accompanied with willful¬ 
ness or malice.^® 

§ 675. Inadequate or Excessive Dam¬ 

ages 

Orhinanly, the amount of damages is within the dis¬ 


cretion of the Jury or the court trying the case; but 
where the amount allowed is excessive the verdict may 
be set aside or the amount of damages may be re¬ 
duced. 

As a general rule the amount of damages to 
which a passenger is entitled for a wrongful breach 
of a contract of transportation is within the discre¬ 
tion of the jur^', or the court tr^'ing the case, and 
the decision of the jury in this regard is generally 
conclusive, if the damages allowed are not of such 
an amount as to induce the belief that the jury were 
influenced by passion, partiality, corruption, or prej¬ 
udice, or were misled by a mistaken view of the 
case.^^ If the amoimt allowed is so excessive as to 


Addiug* acts of simple n^lig^ence 
In an action agamst a street rail¬ 
road. it was held that simple negrli- 
gence in carrying- plaintiff by her 
destination could not be added to 
simple negligence in depositing plain¬ 
tiff in an unsafe place, so as to con-j 
stitute refusal to back the car gross' 
negligence, justifying punitive dam¬ 
ages.—Jackson Light & Traction Co. 
v. Taylor, 72 So. S56, 112 Miss. 60 
Srnsqne remarks of conductor 

In an action against a street rail¬ 
road for negligence in carrying 
plaintiff beyond her destination, re¬ 
marks of defendant's conductor were 
held to amount at most to brusque¬ 
ness, and not sufficient to constitute 
an insult justifying punitive dam¬ 
ages—Jackson Light & Traction Co 
V. Taylor, 72 So. 856, 112 Miss. 60. 

34. S.C.—Penn v. Atlantic Coast 
Line R. Co., 98 S-E. 793, 111 S.a 
499. 

10 C.J. p 841 note 83 
Itefnsal to accept -miieege book coiu 
pon. 

Where conductor refused to accept 
mileage book coupon and required 
passenger to pay cash fare, but 
thereafter discovered mistake and on 
following day tendered passenger 
difference between cash fare and cou¬ 
pon, passenger, refusing such dif¬ 
ference and suing railroad for re¬ 
fusal to accept coupon, was not en¬ 
titled to punitive damages.—Schir- 
mer v. Charleston & W CL Ry. Co, 
98 SE 134, 111 SC. 389. 
Abandonment after passenger alight¬ 
ed temporarily 

In passenger's action against bus 
company for injuries sustained when 
be was compelled to walk part of 
way to bis destination when bus 
drove off without him after passen¬ 
ger had alighted temporarily, puni¬ 
tive damages were not recoverable 
where evidence did not show any 
intentional act by bus driver to aban¬ 
don passenger nor that driver^s con¬ 
duct was malicious or wrongful.— 
Missouri Pacific Transp. Co. v. Wil¬ 
liams^ 109 S.W.2d 924, 194 Ark. 852. 


3Sb Okl —St. Louis, etc., R Co. v. 

Freeland, 134 P. 47, 39 Okl. 60. 

10 C J. p 841 note 84. 

3A Ala—Wilkey v. Central of Geor¬ 
gia Ry. Co, 118 So. 922, 218 Ala. 
70S—Purifoy v. Central of Georgia 
Ry. Co., 117 So. 466. 218 Ala. 11. 
NC—Williams v. Carolina, etc, R. 
Co. 57 S.E. 216, 144 X.C. 498, 12 
L.R.A.N.S. 191. 12 Ann.Cas 1000. 
10 C J. p 841 note 85. 

37- N C —Brown v. Linville River 
Ry. Co.. 94 S.E. 431, 174 XC. 694. 
10 CJ. p 841 note 86. 

38. Miss.—^Yazoo, etc., R. Co. v. 
Mitchell. 35 So. 339, 83 Miss. 179— 
Yazoo, etc., R. Co. v. Faust, 32 So. 
9. 

Gaxzying beyend flag station 

In the absence of malice, insult, or 
willful wrong, where a passenger 
tram has failed to stop at a flag sta¬ 
tion where passengers get on and 
off, and a passenger for such station 
jumps off and walks back without 
sustaining actual damage or injury, 
exemplaiT- damages are not recover¬ 
able.—-Kansas City, etc., R. Co. v. 
Fite. 7 So 223, 67 Miss. 373—Dor-; 
rah V. Illinois Cent. R. Co., 3 So. 36, 
65 Miss. 14, 7 Am S.R. 629—Chicago, 
etc., R. Co. V- Scurr, 59 Miss. 456, 42 
Ain.R. 373. 

39- Ga—Southern R. Co. v. Wallis, 
66 S-B. 370. 133 Ga 553, 30 L.R.A., 
NS., 401, 18 Ann.Cas. 67. 

10 C J p 841 note 90. 

Damages held not excessive 

CD 98,660, as compensatory dam¬ 
ages for injuries to feelings, humilia¬ 
tion. and mental suffering of passen¬ 
ger who was denied passage through 
gate to tram, and was thrown down, 
cursed, and threatened, in presence 
of crowd, as clearly to indicate a 
pumtive purpose, or primarily to en¬ 
tail a penal consequence.—Cume v. 
Davis. 126 S.E. 119, 130 S.C. 408, peti¬ 
tion dismissed Davis v. Currie. 45 S. 
Ct. 88, 266 U.& 182, 69 LEd. 234. 

(2) 97,500, to enfeebled passenger 
put off train three-fourths mile from 
town, suffering from exposure and 
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overexertion —^Brewer v. Atlantic 
Coast Line R. Co.. 147 SE 596, 143 
S a 454. 

(3) 92.000. for damages passenger 
sustained from breach of bus ear¬ 
ner's contract, entered into after car¬ 
rier’s ticket agent was mformed that 
passenger was ill and that rough 
road would bring about recurrence of 
her trouble, to transport passenger 
ov'er smooth road on specific sche¬ 
dule, where passenger was rerouted 
on more trying schedule over rough 
road, causing recurrence of hem¬ 
orrhage and displacement of uterus, 
and passenger's physician testified 
that condition would remain and per¬ 
haps grow worse —Southwestern 
Greyhound Lines v Wisdom, 95 S.W. 
2d 904, 192 Ark. 903. 

(4) 91,925, to passenger who suf¬ 
fered heatstroke after being put 
down by bus earner near noon on 
hot day in Augrust nearly three miles 
beyond her station, where passenger 
was three months advanced in preg- 
i nancy and was required to remain in 
bed three or four weeks—^Tn-State 
Transit Co. v. Martin, Miss, 179 So. 
349. 

(5) 9l>000, for railroad's furnish¬ 
ing half-fare ticket to one applying 
and paying for full-fare ticket.— 
Southern Ry. Co. v. Penny, 114 So. 
15, 22 Ala.App. 199. 

(6) 91,000, for increased suffering 
from walking three-fourths mile back, 
after tram carried x>assenger with 
appendicitis beyond destination.— 
Missouri Pac. R. Co. v, Coxwell, 30 
SW,2d 209, 182 Ark. 145. 

<7) 9450. where a female passenger 
was negligently carried beyond her 
station, being forced to walk back in 
the cold and mud so that her sore 
eyes were aggravated.—Yazoo & M. 
V. R. Co. v. Hearn, 71 So. 561, 111 
Miss. 294. 

(8) 9200 , m an action for damages 
for carrying a passenger beyond the 
point where she should have changed 
cars, where plaintiff was shown to 
have been highly annoyed and suf- 
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induce such a helief, it may be set aside,<® or the | rules apply where the verdict includes exemplary 
amount of damages may be reduced.*^ The above | damages.^* 


fered mental distress, and to have 
been incumbered with a suitcase and 
the care of two small children, one 
of whom she was forced to carry 
along: the railroad track for a quar¬ 
ter of a mile or more—^Davis v. 
Stone, 251 S.W. 371. 159 Ark 156. 

(9) $150, where a conductor failed, 
as requested, to notify a passenger 
when she reached her destination, 
Elizabeth, Ga., and refused to stop 
the train after it had passed through 
the station, and she paid fare to 
Marietta, Ga., where she left the 
train and secured conveyance back on 
a truck —^Payne v. Prince, 108 S E 
825, 27 Ga.App. 523. 

(10) $79, in an action against a 
earner for being carried past a sta¬ 
tion about a mile.—^Houston B & W. 
T. Ry. Co. V. Thom, Tex.CivA.pp., 
197 SW. 778. 

Bamages held adequate 

$100, for inconvenience in being 
detained twenty-four hours in mak¬ 
ing connections on return railroad 
trip, caused by round trip ticket be¬ 
ing deficiently made out.—Southern 
Ry Co V. Alspaugh, 140 So. 771, 
25 AlaApp. 72. 

-ML Ga—Chattanooga, etc, R. Co. v 

Lyon, 15 S E. 24, 89 Ga. 16, 32 Am 

S.R 72, 15 LR.A..N.S. 857. 

Wash —^Bartolmi v. Grays Harbor 

R, etc., Co, 153 P- 4, 88 Wash. 

341. 

10 ax p 842 note 91. 

]>a.raages held excessive 

(1) $750, where female passenger 
was set down at wrong place and 
forced to walk quarter to half mile 
to station in rain.—Case v. Tazoo & 
M. V R. Co, 74 So. 773, 114 Miss. 21. 

(2) $400 for interruption of his 
Journey, where, after plaintiff a 
travelmg salesman, missed his train 
because, as alleged, it failed to stop 
at the station, he drove to another 
town for his own pleasure and on 
the next day went to his origmally 
intended destination on the same 
ticket he had purchased the day be¬ 
fore, and he could have remained m 
comfort in a hotel in the place where 
he was left.—St. Louis, L M & S. 
Ry. Co- V. Hix. 141 S.W. 492, 101 Ark. 
90. 

(3) $100 actual and punitive dam¬ 
ages to a passenger who failed to 
protest when compelled to nde, to¬ 
gether with her fnends, in a baggage 
coach for a distance of eight miles. 
—^Illinois Cent. R. Co., v. Shackleford, 
71 So. 298, 111 Miss 121. 

Excessive noTniniii dfl.Tinages 

$1000, awarded to a passenger car¬ 
ried two miles beyond his station, 
cannot be sustained as nonninai dam¬ 


ages.—Western & A. R Co v. Jack- 
son, 93 SB 547, 21 GaApp. 50. 

•41. Nev.—^Burrus v. Nevada-Califor- 

nia-Oregon R Co, 145 P. 926, 38 

Nev 156. 

10 C.J p 843 note 92. 

Excessive d^n'iges reduced 

(1) $1,500 reduced to $1200, to girl 
put off at wrong station, with result 
that she contracted cold —Gulf, M 
& N. R. Co V. Jones. 125 So 114, 155 
Miss 689. 

(2) $1,500. reduced to $750, for 
train's departing ahead of announced 
schedule—^Louisville & N. R Co v 
McCue, 114 So 218, 216 Ala. 616. 61 
A.L.R. 400. 

(3) $1500 reduced to $300. in an 
action against a carrier for carrying 
a child of tender years beyond its 
destination in violation of a special 
contract, where the child merely was 
frightened and caught a cold.—Ya¬ 
zoo & M V. R Co V. O’Keefe. 88 So. 
1. 125 Miss 536. 

(4) $1,250 reduced to $500, for car¬ 
rying tram passenger beyond her 
destination.—Central of Georgia Ry. 
Co. V. Smith, 117 So. 74. 217 Ala. 501, 
58 A.L.R 1058. 

(5) $800 reduced to $550, in an ac¬ 
tion by a person negligently direct¬ 
ed to the wrong tram, necessitating 
a debarkation, a walk of a mile and 
a half and a cold night ride on a 
hand car, resulting m a cold and ex¬ 
posure, but no permanent impair¬ 
ment of health.—^BDines v. Wither¬ 
spoon, 219 SW. 1014, 143 Ark. 131. 

(6) $750 reduced to $250, where a 
railroad permitted negrroes to be 
served while white passengers were 
in the dimng car, on perceiving which 
plaintiff arose and left the car, and 
the steward insisted in the hearing 
of others that she iiay for the meal 
ordered —Shelton v. Chicago, R. I 
& P R Co, 201 SW. 521, 139 Tenn 
378, LRA19180 707. 

(7) $500 reduced to $400, in favor 
of a female passenger, who was car¬ 
ried beyond her station, it appearing 
she suffered no ill effects save fa¬ 
tigue and the loss of a meal—^Yazoo 
& M V. R Co. V. Smithart, 71 So. 
562, 111 Miss. 299. 

(8) $500 reduced to $200, to pas¬ 
senger set down at wrong station, 
who spent mght with station agent’s 
family and proceeded on the next 
day.—^Yazoo & M. V. R. Co. v. Duke, 
74 So. 693. 113 Miss 881. 

(9) $500 reduced to $200, to pas¬ 
senger by reason of conductor wak¬ 
ing him and ordering him to vacate 
berth unless he paid additional fare, 
conductor intimating that plaintiff 


had altered his tourist sleeper tudeet 
to standard sleeping car ticket.—Ckd- 
veston, H & S. A. Ry. Co. v Wurz- 
bach, TexCiv.App, 219 SW 252 

(10) $400 reduced to $200. for in¬ 
juries to passenger, walking over wet 
road at night because of earlier 
train's failure to stop.—Chicago, R 
I. & P Ry Co. V. Sims, 292 SW 94, 
173 Ark. 256. 

(11) $250 reduced to $100, to negro 
passenger carried beyond destination 
by train, for ill effects occasioned by 
walking in wet and cold and for loss 
of time —St. Louis-San Francisco Ry. 
Co. V. Talley, 34 S.W.2d 463, 182 Ark. 
1155. 

(12) $250 reduced to $50, to pas¬ 
senger for street railroad’s refusal 
to issue transfer, where passenger 
was not ejected but left street car at 
the transfer pomt and borrowed mon¬ 
ey sufficient to pay extra fare, and 
passenger was not afraid to go about 
streets at night.—^Birmingham Elec¬ 
tric Co V. Rylant, 174 So 511, 234 
Ala. 332. 

(13) $250 to each of two women 
for requiring them to ride in negrro 
coach reduced to $50 'each, where 
they rode only three or four miles, 
their escorts were near by, conduc¬ 
tor’s wife was m seat across aisle 
from them, and they were mvited 
into negro compartment because 
other compartment of car was crowd¬ 
ed with men, many of whom were 
smoking—Chicago, R L & P Ry Co 
V. Allison, 191 S W. 15, 126 Ark. 495. 

(14) $200 for wife reduced to $100, 
where husband and wife were car¬ 
ried beyond their station and walked 
several miles, but were not subjected 
to mdignities and suffered no men¬ 
tal anguish—Chicago, R L & P Ry 
Co V Blundell, 191 S.W. 940, 127 
Ark 82. 

(15) $50 reduced to $10. in favor 
of plaintiff who was negligently car¬ 
ried beyond her station, but who was 
only delayed about an hour and 
three-quarters.—^Louisiana & A. Ry 
Co. V. Mason, 183 S.W. 977, 122 Ark 
477. 

4SL Ky.—Louisville, etc, R CJo. v. 

Ritchel, 147 SW 411, 148 Ky. 701, 

41 LRA.N.S. 958, Ann.Cas.l913E 

517. 

10 C.J. p 843 note 93. 

Punitive dn-ms^res not excessive 

In an action against a carrier for 
leaving a passenger at the station 
knowing that she was sick and m- 
tended to board the train, a verdict 
of $5,000 punitive damages was not 
excessive.—Spigener v. Seaboard Air 
Lme Ry., 98 S.E 330, 111 S.C. 405. 


1252 



13 C.J.S 


§ 676 


GARBIEBS 


H. PERSOXAL INJURIES IX GENERAL 


1. Case Reqcibed and LiAsiLmr of Cabsieb Gexerallt 


§ 676. Carrier as Insurer 

A carrier of passengers is liable only for injuries to 
them caused by its negligence, and is not an insurer of 
the safety of passengers. 

The general rule, as stated in Corpus Juris, which 
has been approved,^^ is that a earner of passengers 
is not as absolutely liable for the safety of the pas¬ 
sengers as a carrier of goods is for the safety of 
the goods; but it is liable only for injuries to pas¬ 


sengers which are caused by its negligence^'* in 
failing to exercise the proper degree of care, skill, 
and diligence for such passengers’ safety, as ex¬ 
plained infra §§ 677, 678, and, therefore, although 
It has been said that the line of demarcation be¬ 
tween the highest degree of care, as explained in¬ 
fra § 678, and insurance is not easy of description,*® 
the carrier is not an insurer of the safety of pas¬ 
sengers,*® in the sense in which a carrier of goods 


43. La.—^Martin v. Interurban 

Transp Co, 131 So 514, 518, 15 La. 
App 256 

NY.—^MoTCinney V. New York, W. & 
B By. Co.. 179 NY.S. 535, 537. 

44^ U.S.—Austro-Amencan S. S. Co 
V. Thomas. NY.. 248 P. 231, 160 a 
C.A 309. LRA.191SD 873. 

Ala—Alabama Great Southern R Co. 
V. Johnson, 71 So. 620, 14 Ala.App. 
558. 

Ark—^Arkansas Power & Light Co. 
V. Boyd, 65 S.W.2d 919, 188 Ark. 
254 

Ky.—McDermott v. Louisville & N. 

R. Co, 206 SW. 6. 182 Ky. 22. 

La —^Matteson v. Teche Greyhound 
Lines, App., 178 So. 272—Peterson 
V. Louisiana Power & Light Co., 
App.. 174 So. 644. 

Me.—Chaput v. Lussier, 165 A. 573, 
132 Me. 48. 

Md —Steinberg v. Pullman Co., 144 A. 
363, 156 Md. 329. 

Mass.—^Intnligator v. Goldberg, 12 
N.E.2d 730. 

Mich.—Selman v City of Detroit, 278 
N.W. 112, 283 Mich. 413. 

Miss —^Louisville & N. R. Co. v. Com- 
piretto, 102 So. 837, 137 Miss. 766. 
Mo.—^Bond V. St. Louis-San Francis¬ 
co Ry. Co., 288 S W. 777, 315 Mo 
987—Stofer v Kansas City Public 
Service Co.. 41 S.W2d 614, 226 Mo. 
App. 376—^Bennett v. St. Louis-San 
Francisco Ry Co., 7 SW.2d 1028, 
223 Mo.App. 28 

Tenn.—Nashville, C. & St. L. Ry. v. 
Hopper, 217 S.W. 661, 142 Tenn. 
200—Wishone v. Yellow Cab Co., 
App, 97 S.TSr.2d 452. 

Va —ChesapeaJee & O Ry. Co v 
Baker. 143 SE. 299, 150 Va 647, 
addendum to opinion denying re¬ 
hearing 141 S.E. 753, 149 Va. 549, 
denying rehearing 140 S E 648, 
149 Va 649—Chesapeake & O. Ry. 
Co. v. Hobbs, 128 SE. 538, 142 Va 
96. 41 A.LR 1083. 

10 C.J. p 863 note 19. 

3>eath of pa^^^nger 

A common carrier of passengers, 
other than a railroad, street railway, 
or electric railroad, is liable for the 
death of a passenger only when the 
death is caused by the negligence of 
the carrier itseli^ or the unfitness or 


gross negligence of its agents or 
servants.—^Finnegan v. Checker Taxi 
Co, Mass., 14 N.E.2d 127. 

Sale xegazdmg liability of carrier 
of goods is inapplicable to carrier of 
passengers.—Martin v, Interurban 
Transp. Co., 131 So. 514, 15 La App. 
256, 

45- Iowa.—^Hauser v. Chicago. R I 
& P. Ry. Co., 219 N.TT 60, 61, 205 
Iowa 940, 58 A.L.R. 687. 

"Carrier's duty stops just short of 
iusoriag the safety of the passen¬ 
ger.*'—Kliebenstein v. Iowa Ry. & 
Light Co.. 188 N.W. 129, 130, 193 
Iowa 892. 

46. U.S—^Eatsap County Transp. Co. 
v. Harvey, C.CAWash., 15 F,2d 
166, 48 AL.R 1420—Lehigh Valley 
R. Co V. Ciechowski, C.C-A.N-Y., 
10 P.2d 82, certioran denied 46 S. 
Ct. 352, 270 US. 654, 70 L.Ed 783 
—^The Korea Maru. Hawaii, 254 F. 
397, 165 C CA- 617—Austro-Amen¬ 
can S. S. Co. V, Thomas, N.Y., 248 
F. 231. 160 aCJL 309. L.R.A.1918D 
873 

Ala.—Mosley v, Teche Lines, 166 So. 
800. 232 Ala. 110—Alabama Great 
Southern R. Co. v. Johnson, 71 So. 
620. 14 Ala App. 558. 

Ark.—Arkansas Power & Light Co. v. 
Boyd, 66 SW.2d 919. 188 Ark. 254 
—Arkansas Power & Light Co. v. 
Mart 65 SW.2d 39, 188 Ark 202. 
Cal.—Nicholson v. Porter, 5 P.2d 659, 
118 Cal.App. 555—^Sinan v. Atchi¬ 
son. T. & S F. Ry. Co.. 284 P. 1041, 
103 Cal.App 703. 

Ill.—^Lundquist v. Chicago Rys Co., 
137 NE. 93, 305 Ill. 106, affirming 
221 111.App. 654—Letush v. New 
York Cent R. Co., 267 lll.App 526. 
Iowa—Crozier v. Hawkeye Stages, 
228 N.W. 320. 209 Iowa 313— 

Hauser v. Chicago. R L & P. Ry. 
Co, 219 N.W 60. 205 Iowa 940, 58 
AL.R 687. 

Kan —Cloud v. Kansas-Oklahoma 

Traction Co., 173 P. 338, 103 Kan. 
249. 

Ky.—Schooler v. Louisville & L R. 
Co., 82 S.W.2d 221, 259 Ky. 80— 
Peak V. Louisville & N. R Co, 
297 S.W. 1107. 221 Ky. 97—Payne 
V. Moore, 244 SW. 869, 196 Ky. 
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454—^McDermott v. Louisville & N. 
R. Co. 206 S W. 6. 182 Ky 22. 

La.—^Peyerson v. Louisiana Power & 
Light Co, App., 174 So. 644—^Bap¬ 
tiste V. New Orleans Public Serv¬ 
ice, App, 161 So. 783—^Martin v. 
Interurban Transp Co., 131 So. 514, 
15 La App 256—^Nee v. New Or¬ 
leans Public Service, 123 So 135, 
11 La App. 1. 

Me.—Chaput v. Lussier, 165 A. 573, 
132 Me. 48. 

Md—Cumberland & Westemport 

Transit Co. v Metz, 149 A. 4, 15S 
Md. 424, reargument denied 149 A. 
565, 158 Md. 424. appeal dismissed 
American Oil Co. v. Metz, 51 S.Ct. 
40, 282 U.S 801. 75 L.Bd. 720— 
Steinberg v. Pullman Co, 144 A. 
363, 156 Md. 329—Pugh v. Wash¬ 
ington Ry. & Electric Co., 113 A. 
732, 138 Md. 226—Hagerstown & F. 
Ry. Co. V. State, 99 A. 376. 129 
Md. 318. 

Mass.—Carlson v. Boston & M. R. R.. 
168 N.E. 171. 269 60—^Fitz- 

maurice v, Boston. R B. & L. R 
Co, 152 NE. 239. 256 Mass. 217. 

Miss.—^Teche Lines v. Britt 170 So. 
294 

Mo.—Sakowski v. Baird. 69 SW.2d 
649, 334 Mo. 951—^Lacks v. Wells. 
44 S.W.2d 154. 329 Mo. 337—Bond 
V. St Louis-San Francisco Ry. Co., 
288 SW. 777, 315 Mo. 987—Stofer 
V. 'K’^Tisas City Public Service Co., 
41 SW-2d 614, 226 Mo.App. 376. 

N.J.—Spalt V. Eaton, 192 A. 576, 118 
N.JLaw 327. 

N.Y —Scott V. New York Cent R. Co., 
216 N.Y.S 163, 216 App.Div. 623— 
O’Brien v. New York Rys. Co., 174 
N.Y.S. 116, 185 App.Div. 867—Mor¬ 
gan V Oceanic Steam Nav. Co., 224 
N.YS. 420. 130 Misc. 570—McKin¬ 
ney V. New York, W & B Ry. Co., 
179 N.Y.S. 535. 

N.C.—^Mills V. Atlantic Coast Line 
R. R.. 90 SE 221, 172 N.a 266. 

Pa.—^Bums v. Pennsylvania R Co, 
144 A. 103, 294 PSL 277—Petrie v. 

} Kaufmann & Baer Co., 139 A. 878, 
291 Pa. 211—Swink v. Philadelphia 
Rapid Transit Co., 120 A. 827, 277 
Pa. 220. 

Tenn.—Wishone v. Yellow Cab Co., 
App., 97 S.W.2d 452—Nashville Ry. 
& Light Co. V. Owen, 11 TennJ^pp. 
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IS said to be an insurer of the safety of the goods, 
as stated supra § 71, and hence is not liable for in¬ 
juries caused by an accident which an exercise of 
the proper degree of care, skill, and diligence could 
not anticipate or prevent, as stated infra §§ 678, 
697. 

The carrier, however, is said to be an insurer 
against all risks caused or increased by its negli¬ 
gence, without any fault on the part of the passen¬ 
ger and under some statutes, a railroad company 
is liable for injuries sustained by a passenger while 
being transported, unless they arise from the pas¬ 
senger’s own criminal negligence or from his vio¬ 
lation of some express regulation of the company 
brought to the passenger’s notice,^® but such a stat¬ 
ute has been held not to apply to street railroads, 
as announced infra ^ 686, to a drover riding on a 
freight train in charge of stock,^® or to an intend¬ 
ing passenger.50 


§ 677. General Rule as to Care Required 

A carrier must exercise as high a degree of care, 
skill, and diligence in receiving a passenger, conveying 
him to his destination, and setting him down safely as 
the means of conveyance and the circumstances will per¬ 
mit. 

Although there is much conflict in the stat^ents 
by the various courts and authorities as to the care 
reqmred of a carrier in transporting passengers and 
its consequent liability, as explained infra § 678, 
and although the carrier does not insure that the 
passenger will be carried safely, as stated supra § 
676, the general rule, as stated in Corpus Juris, 
which has received approval,®! when reduced to its 
simplest form may be stated to be that the earner 
is bound to exercise as high a degree of care, skill, 
and diligence in receiving a passenger, conveying 
him to his destmation, and setting him down safely 
as the means of conveyance employed and the cir¬ 
cumstances of the case will permit and that 


19—Cecil V. Jemigau, 4 TennApp 
80—Price-Bass Co. v. Dawson, 7 
Tenn-Civ.App. 192 

Tex.—^Fort Wortli & D. C. By Co. v. 
Kidwell. 245 S.W. 667, 112 Tex. 89, 
answering^ certified questions. Civ. 
App, 249 SW. 303—^Trinity & B. 
V. Ry Co. V. McDonald, Com App, 
208 SW. 912, reversing, Civ.App. 
160 S.W. 984—Schaff v. Gordon, 
Civ.App., 214 SW. 688. 

Utah.—Taylor v Bamberger Elec¬ 
tric R Co, 220 P. 695, 62 Utah 552. 
Va.—City of Portsmouth v. Madrey, 
191 SEL 595—Virginia Electric & 
Power Co. v. Lenz, 164 S.B 572, 
158 Va. 732—Chesapeake & O. Ry. 
Co. V. Baker. 143 S.E. 299. 150 Va. 
647. addendum to opinion denying 
rehearing 141 S E. 753, 149 Va. 549, 
denying rehearing 140 SJS. 648, 149 
Va. 549—Chesapeake & O. Ry. Co. 
V. Hibbs. 128 SE 538, 142 Va 96. 
41 A.Ij R. 1083—DeiTing*s Adm*r v. 
Virginia Ryi & Power Co, 95 S.E, 
405, 122 Va. 517. 

Wis.—Ormond v. Wisconsin. Power & 
Bight Co., 216 N.W. 489, 194 Wis 
305. 

10 C.J. p 863 note 21. 

Cozpos Jiuda statement has re¬ 
ceived judicial approval in Payne v. 
Cohlmeyer, CC.AI11, 275 P. 803, 805. 

Bole well zecognized 

“The rule that a earner of passen¬ 
gers is not an insurer of the safety 
of its passengers is so umversally 
recognized that it does not require 
the citation of authonties to support 
it.”—^Liouisville & M R Co. v. Com- 
piretto. 102 So. 837, 137 Miss. 766. 

Statute imposing highest degree of 
care on the earner for a passenger 
for hire does not constitute the car¬ 
rier an insurer of the passenger's 


safety—^Heck v. Northern Pac Ry. 
Co. 196 P. 521. 59 Mont 106. 

Owner or operator of elevator as not 
insurer of safety of passengers see 
infra § 687. 

47- Ind.—Grand Rapids, etc., R Co. 
V Boyd, 65 Ind. 526. 

As insurer against injury by negli¬ 
gent or willful acts of employees 
see infra § 689. 

48- TT.S—Clark v. Zarniko, Neb., 106 
F. 607, 45 C CJL 494. 

10 C.J. p 864 note 25. 

Verely presnmptiou of negligence 
Such a statutory provision mere¬ 
ly establishes a presumption that 
damages inflicted on a passenger are 
entirely attributable to the negli¬ 
gence of the railroad company, and 
does not make it an insurer of the 
safety of passengers—Clark v. Zar¬ 
niko, Neb., 106 P. 607, 45 CCA. 494. 
'*F-iiroad company” 

Corporation oi 4 ,anized under gen¬ 
eral railroad statute with authority 
to construct and operate a railway 
between two cities for carrying pas¬ 
sengers is a “lailroad company,” 
within such a statute.—Webb v. 

& S. I. Ry. Co., .164 NW. 
564, 101 Neb. 596. 

49- Neb.—Omaha, etc., R. Co. v. 
Crow. 74 NW. 1066, 54 Neb. 747, 
69 Am S.R. 741. 

50. Neb —Scott V. Union Pac. R. 
Co.. 155 N.W. 217, 99 Neb. 97— 
Chicago, etc., R. Co. v Mann, 111 
NW. 379, 78 Neb. 541. 

51. U.S.—^The Korea Mam, Hawaii, 
254 F 397. 399, 165 C.C.A. 617 

Da—Shally v. New Orleans Public 
Service, Sewerage & Water Board, 
1 La-App. 770, 773. affirmed 105^^ So 
606, 159 La 519. 

N.T.—Anderson v. Fidelity & Cas¬ 
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ualty Co of New Tork, 166 N.T S. 
640. 100 Misc 411, modified on 
other grounds 170 NTS 431, 183 
App.Div. 170, which is affirmed 
127 NE. 584, 228 NY. 475. 

58. U.S—^Trapnell v. Hines, CCA. 
NJ, 268 P 504. 505. 506—^Phila¬ 
delphia Rapid Transit Co. v. Al¬ 
corn, CCAPa, 266 P 50. 

N.T.—^Morgan v Oceanic Steam Nav, 
Co., 224 N.YS. 420. 130 Misc 570. 
N.D.—Faubion v Minneapolis, St P. 
& S. S Ry. Co., 177 N.W. 371. 45 
N.D. 269. 

Ohio—Canton Motor Coach v. Hall, 
189 NE 505, 46 Ohio App. 516. 

10 C J. p 854 note 72 

All xeasonable -mejms and meas¬ 
ures to secure the safety and com¬ 
fort of passengers must be em¬ 
ployed. 

Cat—^Little V. Los Angeles Ry. Cor* 
poration, 271 P. 134, 94 Cal.App. 
303 

N Y —^Hershey v New York, O. & 
W. Ry Co. 179 N.T.S. 396, 398. 
189 App.Div. 270. 

XmpRed conditiou 

There is an implied condition on 
part of the carrier with each pas¬ 
senger that the latter shall not be 
put m jeopardy of life or limb by 
any fault even the slightest of the 
servants of the carriers, and defend¬ 
ant owed to a minor child of plam- 
tif^ a passenger, the duty to conduct 
him in safety to his destination — 
Scarborough v. Louisiana Ry. & Nav. 
Co.. 82 So 286, 145 La. 323. 
Inddeutal duty 

The duty to safely transport pas¬ 
sengers IS a duty mcident to the 
business for which the carrier was 
mcorporated.—Abbott v Johnstown, 
G. & K Horse R. Co., 80 N.T. 27, 
36 Ain.R. 572. 
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should any injury happen to the passenger not con¬ 
tributed to by his own negligence, but due to neg¬ 
ligence on the part of the carrier or its servants, 
damages may be recovered and in some juris¬ 
dictions the carrier is made liable for such negli¬ 
gence, by statute,®^ even though the acts complain¬ 
ed of were not within the scope of the agent’s or 
servant’s employment, as stated infra § 689. 

This duty of care is the same whether the liabili¬ 
ty of the carrier is claimed as a breach of contract 
or as a failure to perform the duty of a carrier.®® 
A statute regulating the carrier’s duty as to care, in 
force at the time of an accident, is a part of a pas¬ 
senger’s contract of carriage, so that a subsequent 
repeal of the statute cannot operate retrospectively 
to relieve the carrier.®® 

Applicability of rule of common carrier, as to de¬ 
gree of care required as to passengers, to patrons 
of theaters and other places of public amusement 
see CJ.S. title Theaters and Shows § 41, also 62 
CJ. p 867 notes 26-32. 

Alternative duties. It may be that the duties of 
are carrier, in regard to the safety of a passenger, 
are in the alternative, so that, while no one duty is 
specific they may not all be neglected.®^ 


Private carrier compared. A higher degree of 
care is imposed on a common carrier of passengers 
than may be imposed on a private carrier.®® 

§ 678. Statements of Degree of Care Required 

a. In general 

b. Limitations of rules 

c. Continuance of care; varying accord¬ 

ing to time and place 

d. Private carrier 

a. In General 

A common carrier of passengers should exercise such 
a degree of care, skill, and diligence for the safety of its 
passengers as is required by the nature and risk of the 
undertaking, in view of the mode of conveyance and oth¬ 
er circumstances involved. This has been held to require 
"a high degree of care,” “the highest degree of care, 
skill, and diligence,” ‘*the highest practicable care,” or 
'^extraordinary care and caution.” 

Although the classification of negligence by de¬ 
grees has been condemned,®® various forms of ex¬ 
pression have been used to indicate the degree of 
care, skill, and diligence which a carrier of passen¬ 
gers must exercise in transporting a passenger, such 
as that it must exercise “a high'^ degree of care,”®® 
**the highest degree of care, prudence and fore- 


Care required as to: 

Liicensees and trespassers on 
trains see RaUroads § 925. 
Passengrers in palace or sleeping 
cars see infra S§ 909—912. 
Passengers on vessels see Ship¬ 
ping §§ 192-195- 

Premises, machinery, and appli¬ 
ances see infra §§ 713—722, 735— 
742. 

53. N.J.—Spalt v. Baton, 192 A. 576, 
118 N.J Law 327. 

N.T.—Morgan v. Oceanic Steam Nav. 

Co., 224 NTS. 420, 130 Misc. 570. 
10 aj. p 854 note 73. 

S4b. Mont.—^Tallinn v. Mears, 74 P. 

421, 29 Mont. 161, 1 Ann.Cas. 613.; 
10 C.X p 854 note 74. 

ProTTunate cause of injury general-: 
ly see infra §9 755, 756. 

55- U.S.—The Korea Maru, Hawaii, 
254 P. 397, 165 C.CA. 617. 

56. Wash.—Smger v. Martin, 164 P. 
1105, 96 Wash. 231. 

57- N.J.—Kinder v. Erie R. Co, 162 
A- 387, 109 N.J.Law 469. reversing 
146 A. 923, 7 N.J.Misc 637, fol¬ 
lowed in 137 A. 88, 103 NJLaw 
316—Gore v. Delaware, L. & W. 
R. Co., 98 A. 389, 89 N.XLaw 224. 

sail Wash,—Garrow v. Seattle Taxi¬ 
cab Co.. 238 P 623, 135 Wash. 630, 
45 AL.R 293. 

See also infra § 678 d. 

59. Minn.—Campbell v. Duluth, etc.. 


R. Co.. 120 NW. 375, 107 Minn 
378, 22 L.RA„N.S.. 190. 

10 C.J. p 854 note 76. 

60l U S —^Bellocchio v. Italia Flotte 
Riunite Cosulich Line Lloyd Sa- 
baudo Mavigazione Generale, C C. 
A-N.Y.. 84 F.2d 975—^Kitsap Coun¬ 
ty Transp. Co, v. Harvey, C.CA, 
Wash.. 15 F.2d 166. 48 A.L.R 1420. 
Ala.—Capital Motor Lines v. Gil¬ 
lette, 177 So. 881, 235 Ala 157 
Fla—Louisville & N. R. Co. v Nor¬ 
ton, 78 So. 982, 75 Fla. 597. 

Ky—Dix V. Gross, 111 S-W.2d 673. 
271 Ky. 231—Adams v. Hilton. 110 

S. W.2d 1088. 270 Ky. 818—^Trout’s 
Adm’r v. Ohio Valley Electric Ry. 
Co.. 43 S.W.2d 507. 241 Ky. 144. 

Md —Owners' Realty Co. of Balti¬ 
more City V. Richardson. 148 A. 
543, 158 Md. 367. 

Mmn—Lentz v. Minneapolis & St. 
Paul Suburban R. Co, 160 N.W 
794, 135 Minn. 310. 

NJ—Wall V. G. R. Wood, Inc., 197 
A- 41, 119 N J.Law 442—^Buckalew 
V Eaton, 191 A. 773, 118 N.J.Law 
188—Seckler v. Pennsylvania R. 
Co.. 174 A. 501, 113 N.J.Law 299 
—Jackson v. Delaware, L & W. 
R. Co., 170 A. 22, 111 N.J.Law 487 
—^Rogers v. New York Cent. R. 
Co.. 150 A. 357. 106 N.J.Law 394— 
Barney v Hudson *& M. R. Co., 145 
A. 5, 105 N J.Law 274, affirmed 148 
A. 917. 106 N.J.Law 230, 231— 

Sheridan v. New Jersey & N. Y 
R. Co., 141 A. 811, 104 NJr.Law 
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622—^McBride v. Pennsylvania R- 
Co-, 123 A. 765, 99 N J.Law 464— 
Maldonato v. Ironbound Transp. 
Co.. 156 A. 275, 9 N.J.Misc. 985. 
N.Y.—^Hoffman v. Lehigh Valley R. 
Co., 177 N.Y.S. 140, 188 App.Div. 
414. 

N.C.—Lindsey v. Atlantic Coast Line 
R. Co. 92 SE. 166, 173 NC. 390 
—^Mills V. Atlantic Coast Line R- 
R.. 90 SE. 221, 172 NC. 266. 

Tex.—St. Louis, S. F & T. Ry. Co- 
V. Gore. Civ.App., 69 S.W-2d 186, 
error dismissed. 

Utah—^Taylor v. Bamberger Electric 
R. Co., 220 P. 695, 62 Utah 552. 
“This term does not lend itself 
to precise legal definition, absolutely 
resolvmg every case. It is relative 
in the sense that the thing to be 
done to avert injury depends upon 
the special circumstances; and this 
ordinarily involves a factual inquiry. 
It IS such degree of care as is com¬ 
mensurate with the risk of harm— 
such as one exercising a high degree 
of care, skill, and diligence, directed 
to the passengers' safety, and con¬ 
sistent with the nature of the ear¬ 
ner's undertaking and the practical 
operation of the vehicle or mode of 
conveyance, would under all the cir¬ 
cumstances deem prudent to obviate 
the danger, known or reasonably to 
be'anticipated.”—Spalt v. Eaton, 192 
A. 576, 578, 118 N.J.Law 327 
Synonymoius 

high degree of care* is prac- 
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sight/' as explained infra in this section, “the 
greatest possible care and diligence/’®^ and as ex¬ 
plained infra in this section, “the utmost care and 
diligence/' or "extraordinary care and caution.” 

In the proper use of the term, however, ‘^negli¬ 
gence” IS simply the failure to use the amount of 
care, skill, and diligence required by the nature of 
the undertaking and the circumstances of the case, 
and speaking in this sense of the degree of care re¬ 
quired of the carrier of passengers who has intrust¬ 
ed to it the personal safety of the passenger, it is 
evident that, whatever form of expression is used, 
the skill, care, and diligence should be proportioned 
to the nature and risk of the undertaking, in view 
of the nature of the means of conveyance employ- 
ed,®2 and sometimes involves custom and knowledge 
actual or attributable to one or the other of the par- 
ties,®3 although it has been held that the degree of 
care required under particular circumstances and 
conditions cannot be lessened by the carrier's cus¬ 
tom in regard to particular acts.®^ 


The highest degree of care means only reason¬ 
able care in the superlative degree,®® and ordinary 
care imports all the care which the peculiar cir¬ 
cumstances of the place or occasion reasonably re¬ 
quire, and this will be increased or diminished as 
danger of accident or injury is increased or dimin¬ 
ished.®® Therefore, while it might be proper in one 
sense to say that the care required is that which 
an ordinarily careful and prudent person would ex¬ 
ercise in such business, yet, on the other hand, the 
nature of the business requires the use of a very 
high degree of care, prudence, and foresight, and 
it would be inaccurate and misleading to say that 
ordinary and reasonable care is sufficient to relieve 
the carrier from the charge of negligence,®*^ al¬ 
though it has been held that, in view of the modem 
tendency to refuse to recognize degrees of negli¬ 
gence, the care required of the carrier may be ex¬ 
pressed by the terms “due care,” “reasonable care,” 
or “ordinary care/'®® particularly in regard to dan¬ 
gers which are not usually incident to the mode of 
conveyance used.®^ 


tically synonymous to ^highest 
care.' ”—^Taddeo v. Tilton. 289 N.T. 
S. 427. 431, 248 App.Div. 490. 

61- TJ.S.—Plnladelpliia, etc., R. Co 
V, Derl)y, Pa., 14 How. 468, 14 Ja 
Ed. 502. 

10 C.J. p 855 note 78. 

62. Md.—Pugrli V. Washington Ry. 
& Electric Co 113 A. 732. 735. 138 
Md. 226—^Tall v Baltimore Steam 
Packet Co., 44 A. 1007, 1008, 90 
Md. 253, 47 L.R.A. 120 

N.H.—Wright V Boston & M R. R., 
139 A. 370, 83 M.H. 136. 56 A-I^R 
975 

N.J—Jones v. People's Rapid Trans¬ 
it Co, 153 A- 373. 9 N.J.Misc. 315 
M.T.-—Taddeo v. Tilton, 289 N.T S 
427, 248 App Biv. 290—^Allessi v. 
New York Rapid Transit Corpora¬ 
tion, 297 NTS 1011. 163 Misc 
815—Morgan v Oceanic Steam 
Nav. Co.. 224 N.T.S. 420, 130 Misc. 
570 

Tex—St. John v. Gulf. C. & S. P. 
Ry. Co., 80 SW. 235. 236—^Inter¬ 
national & G. N. Ry Co. V. Wil¬ 
liams. Civ App., 183 SW. 1185. 

10 C.J. p 855 note 81. 

Goipus Juris statement has re¬ 
ceived judicial approval m Be Jager 
V. Andringa, 217 N.W. 332, 333, 241 
Mich 474 

63. Ill —Sorenson v. Illinois Cent 
R Co., 155 Ill App. 606. 

64. Tex—^International, etc., R. Co. 
V Cruseturner. 98 S W. 423, 44 
Tex Civ App. 181. 

10 C J. p 855 note 83. 

SS. B.C—^Pistorio V Washington R 
& E. Co., 46 App DC 473. 484. 

66L U.S.—Pennsylvania R. Co. v. 


Rogers, N.J. 244 P. 76. 156 CCA. 
504. 

Ill—^Bartz V. Chicago City Ry. Co., 
116 IlLApp. 554 
10 C.J. p 855 note 84 

"Protection, required is ohviously 
greater with respect to matters 
wherein the passenger is helpless or 
of which he may be expected to be 
Ignorant.”—Wright v. Boston & M. 
R R., 139 A. 370, 372 83 N H. 136, 
56 A.Lr,R 975. 

More dangerous the character of 
machine used by a common earner 
of passengers, the greater the de¬ 
gree of care and caution required 
in its use and occupation.—Cates v. 
Hall, 88 S.E 524, 171 N.C. 360. 

Where passenger has full kuowU 
edge of danger and can avoid it, car¬ 
rier need not exercise high stand¬ 
ard of care for protection—Wright 
V. Boston & M R R, 139 A. 370, 
83 NH 136, 56 A.L.R. 975. 

67- U S —Giger v. New York, N H 
& H. R, Co., CCAN.T., 60 P.2d 
63- 

lowa—Kliebenstein v. Iowa Ry. & 
Bight Co. 188 N.W. 129, 193 Iowa 
892. 

Ohio.—Cleveland Elec Ry. Co v- 
Pifer, 20 Ohio Cir.Ct..N.S, 435. 

10 C.J. p 855 note 85 

68. Ind.—^Terre Haute Indianapolis 
& Eastern Traction Co. v. Scott, 
150 N.E. 777. 197 Ind. 587, 43 A. 
LR. 1029—^Terre Haute, etc. Trac¬ 
tion Co. V. Phillips, 132 NE 740, 
191 Ind. 374—^Pittsburgh, C., C. & 
St. L. Ry. Co. V, Stephens, 157 
NE 58 86 Ind App. 251 
Md.—Pugh V. Washmgton Ry. & 
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Electric Co., 113 A. 732, 138 Md 
226. 

N J —Sandler v. Hudson & M R Co , 
151 A. 99. 8 NJMisc 537, affirmed 
156 A 459. 108 N J Law 203. 

Wis.—Ormond v Wisconsin Power & 
Light Co., 216 N.W. 489. 194 Wis 
305 

10 C J p 856 note 86. 

*Tt cannot be said that the duty 
to use care which arises out of the 
relation of carrier and passenger 
differs in kind, character, or degree 
from the duty which arises out of 
the relation of master and servant, 
or out of any other relation which 
imposes the legal duty to use care” 
—^Union Traction Co of Indiana v 
Berry. 121 NE. 655. 657. 188 Ind 
514, rehearing denied 124 NE 737, 
188 Ind 514. 

Exposure of passenger to danger, 
which the exercise of reasonable 
foresight would have anticipated 
and due care avoided, is negligence 
on the part of a carrier.—Allessi v 
New York Rapid Transit Corpora¬ 
tion. 297 N.TS. 1011. 163 Misc 815 
Tinder law of Costa Bica, it is 
railroad’s duty to passenger to ex¬ 
ercise care of good father or of 
reasonably prudent man, breach of 
which is not barred by limitation. 
—^Page V United Fruit Co, CCA 
Mass, 3 P.2d 747, certiorari grant¬ 
ed Northern Ry. Co. v. Page. 46 S 
Ct. 19, 269 US. 542, 70 L.Ed. 402, 
and reversed on other grounds 
Northern Ry. Co v. Page, 47 S-Ct. 
491. 274 U.S. 65, 71 L Ed 929 

69- Ill—Chicago, etc, R. Co. v 
Pillshury. 14 NE. 22, 123 HL 9, 
5 Am S R 483. 

10 C.J. p 856 note 87. 
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A earner, such as a railroad company, owes to 
a passenger a different and a higher degree of care 
than to mere trespassers or strangers,*® or to trav¬ 
elers at highway crossings,^^ or using the streets or 
highways as crossings,''^ or to one of its servants,**^ 
or than when complying with requirements of the 
public service commission.^^ 


Highest degree of care, skill, and diligence. In 
a great majonty of the cases it is stated that the 
carrier, particularly in case of a railroad company, 
must exercise the utmost care, skill, and diligence, 
or the highest degree of care, prudence, and fore¬ 
sight for the passenger’s safety,*^ and is responsi- 


70. Fla—Atlantic Coast Line R. Co. 

V Webb. 150 So. 741. 

10 C.J. p 856 note 88. 

71- Va—Wasbingrton, etc, R. Co. v. 
Vaugrhan, 69 S.EL 1035. Ill Ta 
785. 

72. Wash.—Switzer v. City of Seat¬ 
tle. 294 P. 225, 159 Wash 540. 
opinion modified on rehcaringr on 
other srrounds 298 P. 347. 

73- Mass.—Silva v. Boston, etc., R. 

Co., 90 NF. 547, 204 Mass 63. 
7^ US—Lehigh "Valley R. Co. v. 
Ciechowski. CCA.N.Y., 10 F.2d 82, 
certiorari denied 46 S Ct. 352, 270 
U.S 654, 70 L.Ed. 783. 

75- U.S.—Oceanic Steam Nav Co 

V Corcoran, C.C A-N.T., 9 P.2d 

721. 57 A.L.R. 163. 

Ala—^Mosley v. Teche Lines, 166 So. 
800, 232 Ala. 110—Franklin v. 

Southern Ry. Co., 72 So. 11, 196 
Ala. 118—Alabama Great Southern 

R. Co. V. Johnson, 71 So. 620. 14 
AlaApp. 558. 

Cal—Smith v. O'Donnell. 12 P.2d 
933, 215 Cal. 714—^Leonard v. 

Pickwick Stage System, 7 P.2d 
1059, 120 CaLApp. 512—Jianou v. 
Pickwick Stages System, 296 P. 
108, 111 CalApp. 754—Simmons v. 
Pacific Electric Ry Co., 212 P. 
637, 60 CalApp 129—Jones v. 

United Railroads of San Francis¬ 
co. 202 P 919, 54 CalApp, 744— 
Fitzgerald v. Southern Pac. Co, 
173 P. 91. 36 CalApp. 660 
Fla.—^Hall v. Seaboard Air Line Ry. 

Co., 93 So- 151, 84 Fla 9 
Ill—^Lundquist v. Chicago Rys. Co., 
137 N.E 92. 305 IlL 106, affirming 
221 IlLApp. 654. 

Ind.—Chicago. L. S. & S. B. Ry 
Co. V. Brown, 115 N-E. 368, 66 
Ind App. 126. 

Ky.—Schooler v. Louisville & L R. 
Co-, 82 SW.2d 221, 259 Ky. 80— 
Consolidated Coach Corporation v. 
Hopkins. 14 S.W.2d 768, 228 Ky 
184—^Louisville & N. R. Co. v. 
Scarbrough, 270 SW. 494. 208 Ky. 
79—^Louisville & N. R. Co. v. Ben¬ 
nett, 209 S.W. 358, 183 Ky. 445— 
McDermott v. Louisville & N. R. 
Co. 206 S.W. 6. 182 Ky. 22—Louis¬ 
ville & N. Ry. Co V. Copley, 197 

S. W. 648, 177 Ky. 171. 

La.—^Hopkins v. New Orleans Ry. So. 
Light Co.. 90 So. 512, 150 La. 61. 
19 A L R. 1362—^Matteson v Teche 
Greyhound Lmes. App, 178 So 
272—Wallace v. Shreveport Rys. 
Co.. App., 175 So. 86—Hart v. 


Gulf, M. & N. R. Co. App, 167 
So. 166—^Baptiste v. New Orleans 
Public Service. App.. 161 So 783 
—Shally V. New Orleans Public 
Service, Sewerage & Water Board. 

1 La App. 770. affirmed 105 So. 606, 
159 La. 519. 

Md —Cumberland & Westemport 

Transit Co. v. Metz, 149 A 4, 158 
Md. 424, reargument denied 149 A. 
565, 15S Md. 424, appeal dismissed 
American Oil Co. v Metz, 51 S.Ct. 
40. 282 U.S. 801, 75 LBd. 720— 
Damico v. Washington, B. & A. 
Electric R Co, 148 A. 821, 158 
Md. 470—^Hagerstown & F. Ry. Co. 
V. State. 99 A 376. 129 Md. 318— 
United Rys. & Electric Co. of Bal¬ 
timore V. Phillips, 99 A. 355, 129 
Md 328, LR.A.1917C 384. 

Minn —^Mardorf v Duluth-Superior 
Transit Co., 271 NW. 5SS. 

Miss—^Yazoo & M. V. R. Co. v- Haw¬ 
kins, 140 So. 873, 163 Miss 505— 
Louisville & N. R. Co v. Com- 
piretto, 102 So. 837, 137 Miss. 766. 
Mo—^Bnndley v. Wells. 271 SW. 48, 
308 Mo 1—^May v. Chicago B. & 
a R. Co., 225 S.W 660, 284 Mo. 
508—^Hurley v. Missouri Pac. 
Transp. Co., App, 56 S.W.2d 620, 
certiorari quashed State ex reL 
and to Use of Hurley v. Becker, 
66 S.W.2d 524, 334 Mo. 537—Cecil 
V. Wells. 259 S.W. 844. 214 Mo App. 
193—Burkett v. Missouri Pac. R. 
Co, App., 208 S.W. 104. 

Mont—Garvin v. Butte Electric Ry. 

Co, 169 P. 40, 54 Mont. 196 
Neb—Fielding v. Publix Cars, 277 
N.W. 331. 

N.Y.—^Palsgraf v. Long Island R. 
Co. 225 N.YS. 412. 222 App.Div. 
166, reversed on other grounds 1621 
N.E. 99, 248 N.Y. 339, 59 A.L.R. 
1253, reargument denied 164 NE. 
564, 249 N.Y. 511—^McKinney v. 
New York. W. & B. Ry. Co., 179 
N Y.S 535. 

Ohio—^Jones v. Youngstown Munici¬ 
pal Ry. Co., 12 NE2d 279. 133 
Ohio St. 118—Cleveland Elec. Ry. 
Co. v Pifer, 20 Ohio Cir.Ct.N.S., 
435—^Dowd V. Cleveland Ry., 22 
Ohio N.P.,N.S,. 236. 

Okl—^Missouri, Kansas & Oklahoma 
Coach Lines v. Burton, 72 P.2d 385 
—^Muskogee Electric Traction Co. 
V. Bohn. 232 P. 105, 105 OkL 142 
—^Baker v. Hines, 213 P. 313, 88 
OkL 266. 

Pa.—O'Malley v. Laurel Line Bus 
Co.. 166 A- 868. 311 Pa. 251— 
Johnston v. Director General of 
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Railroads. 133 A. 2S6 Pa. 166 
—Cody V. Venzie, 107 A 3S3, 263 
Pa 541—Wood V. Philadelphia 
Rapid Transit Co. 104 A 69, 260 
Pa. 4S1. L.RA191SP 317—^Bicfcley 

V Philadelphia & R Ry Co, 101 

A. 654. 257 Pa. 369—^Lazor v. 

Banas, 174 A. 817. 114 Pa Super. 
425—^Wood V. Pennsylvania R. Co, 
170 A. 367. Ill Pa Super. 430— 
Deady v. Philadelphia Rapid 
Transit Co, 100 Pa Super. 208— 
Snow V. Philadelphia Rapid Trans¬ 
it Co, 84 Pa.Super. 236. 

5 C —^Belcher v. Atlantic Coast Line 

R. Co., 177 S.E. 890, 175 S.a 9— 
Gladden v. Southern Ry Co, 141 

S. E 90, 142 SC. 492—^Hewitt v. 
Atlantic Coast Line R Co., 127 S. 
E 718. 131 S.C. 426 

Tenn.—^Nashville, C. So St. I* Ry. 

V Hopper, 217 S.W. 661. 142 Tenn. 
200—^Louisville & N. R Co. v. Mar¬ 
lin, 186 SW. 595. 135 Tenn 435^ 
LR.A,1917A 417—Louisville & N. 
Ry. Co. V- Powell, 11 Tenn App 
253—^Price-Bass Co. v IteLwson, T 
Tenn.Civ.App. 192—^Memphis St- 
Ry. V. Pelts, 6 Tenn.CivA.pp. 30X 

Tex —St. Louis Southwestern Ry. 
Co. V. Vamell, Civ App., 97 SuW.2d 
320—San Antonio & A P. Ry. Co. 
V. Wiuvar, Civ.App., 257 S.W. 667. 
Va—Virginia Ry. & Power Co. v. 
Cherry, 105 S.E 657. 129 Va. 262 
—^Demng’s Adm'r v. Virginia Ry. 
& Power Co. 95 SEL 405. 122 Ya- 
517. 

10 C.J. p 856 note 91. 

Corpus Juris statement has re¬ 
ceived judicial approval in Zoccolillo- 
V. Oregon Short Line R. Co., 177 P. 
201, 213. 53 Utah 39. 

Seatfou for rule 

“The rule whereby carriers are 
onerated with the duty of exerting 
the highest degree of care had and 
has its foundation in the fact that 
the carrier assumes almost absolute 
control of the body and the move¬ 
ments of the passenger, and in the 
further fact that the passenger com¬ 
mits himself to the watchfulness of 
the carrier's servants."—Louisville 

6 N. R. Co. v. Hensley, 7 TenmCiv. 
App. 610. 614. 

Carrier owes passmiger 
hie duty of exercising the highest 
degree of care.—Southern Ry. Co. v. 
Hussey, C.CA.Mo., 42 F.2d 70, 74 
AL.R. 1172, certiorari granted 282 
U.S 826, 75 LEd. 73^ affirmed 51 S. 
Ct. 367, 283 U.S. 136. 75 L.EML 908. 
“Utmost care, skill, and diligence 
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ble for even slight negligence and this duty of 
care applies to all things affecting the safe trans¬ 
portation of passengersIn some states this rule 
of care, at least in effect, is prescribed by statute, 
which has been held merely declaratory of the com¬ 
mon law.^^ 

By another form of expression, the carrier is re¬ 
quired to exercise the highest degree of care and 
skill which would be used by a person of great pru¬ 
dence in view of the nature and the risks of the 
business under the same or similar circumstances 
and again the rule has been stated that the carrier 
is required to do all that human sagacity and fore¬ 


sight can do under the circumstances, in view of the 
character and mode of conveyance adopted, to pre¬ 
vent injury to passengers, the carrier being held li¬ 
able for the slightest negligence with reference to 
the exercise of such care,S0 although the precau¬ 
tions to be taken are to be measured by those in 
general use.8l 

Highest practicable care. As stated in Corpus 
Juris, quoted as being the proper rule,*2 jn view of 
the limitations stated hereafter in subdivision b of 
this section, the rule is probably more accurately 
stated as the highest degree of care, prudence, and 
foresight that a prudent man engaged in the busi- 


is what a cautious man in similar 
employment would use ”—OLink v. 
Atlantic Coast liine K. Co., MoApp., 
233 S.W. 834. 

76. Ala.—^Mosley v. Teche Lines, 
166 So. 800, 232 Ala. 110. 

Cal.—^Leonard v- Pickwick Stagrc 
System. 7 P.2d 1059. 120 CaLApp. 
512—B^tzgerald v. Southern Pac. 
Co, 173 P. 91. 36 CalApp. 660. 
Ill.—Crane v Railway Express 
Agency, 12 N.E2d 672. 293 Ill.App. 
328—Chicago Union Tract. Co. v. 
Mee, 136 IllApp 98. 

Iowa—Kliebenstem v. Iowa Ry. & 
Light Co.. 188 N.W. 129, 193 Iowa 
892. 

La.—Wallace v Shreveport Rys. Co., 
App.. 175 So. 86 

Mo.—Stofer v. ■K'fln«?as City Public 
Service Co, 41 S.W2d 614, 226 Mo. 
App. 376. 

Xnjnxies avoidable by or^i-n^ry care 
A carrier of passengers ii respon¬ 
sible for mjuries received by them 
while in the course of transportation 
which might have been avoided by 
ordinary care.—clones v. United Rail¬ 
roads of San Francisco, 202 P. 919. 54 
CalApp. 744. 

77- U S.—Southern Ry. Co. v Hus¬ 
sey. C CJLMo.. 42 P.2d -70. 74 A.L. 
R 1172, certiorari granted 51 S Ct. 
75, 282 U.S. 826, 75 LEd 736, af¬ 
firmed 51 S.Ct- 367. 283 U.S. 136, 
75 LEd. 908. 

Tex.—^Bragg v. Houston Electric Co, 
CivA.pp., 264 S.W. 245. affirmed 
Houston Electric Co v, Bragg, 
Com App.. 276 S.W. 641. motion 
overruled 280 S.W. 188. 

10 C J. p 861 note 5 [b]. 

78. Statutory expression of rule 
When provided by statute, a car¬ 
rier of persons for reward must use 
the utmost care and diligence for 
their safe carriage^ must provide 
everything necessary for that puiv 
pose, and must exercise to that end 
a reasonable degree of skill 
Mont.—^Tallinn v Mears, 74 P. 421, 
29 Mont. 16L 1 Ann.Cas 613 
Okl—^Missouri, Kansas & Oklahoma! 
Coach Lines v. Benton. 10 P.2d < 


451. 157 Okl 10—Chicago. R. L & 
P. Ry. Co. V. Shelton, 273 P. 988, 
135 Okl 53—Lusk v. Wilkes. 172 
P. 929. 70 OkL 44, L.ILA1918B 513 
—Chicago, R. I & P. Ry. Co. v. 
Uizney, 160 P. 880, 61 Okl. 176. 

10 C J. p 854 note 74 [al. 

79- U.S—Henson v. Fidelity & Co¬ 
lumbia Trust Co., CC.A.Ky., 68 F. 
2d 144, affirmmg, D.C, 3 F.Supp. 
950, and rehearmg denied, C.C.A, 
69 F.2d 778. 

Ky.—^Louisville & H. R. Co. v. Camp¬ 
bell. 35 S.W 2d 26, 28. 237 Ky. 182 
Mo—Gott V. Kansas City Rys. Co, 
222 SW. 827. 

Tex—Fort Worth & D. C. Ry. Co. v. 
KidweU, 245 S.W. 667. 112 Tex 
89. answering certified questions, 
CivA.pp, 249 SW. 303—^Trmity & 
B. V. Ry Co V. McDonald, Com 
App., 308 S.W. 912, reversing. Civ. 
App.. 160 S.W. 984—Gulf. C. & S. 
F. Ry. Co V. Baldwin, Civ.App., 
2 S.W.2d 520—Waters v. Texas 
Electric Ry, Civ.App, 267 S W. 
1005. 

10 C f. p 857 note 92. 

St-mfiai- expressions of the degree of 
care 

(1) “The highest degree of care 
and prudence m the management 
and operation of its cars and the 
instrumentalities employed by it 
that prudent men m like circum¬ 
stances employ, and commensurate 
with the hazards ordinarily to be 
encountered.” — Rickabaugh v. 
Toungstown Municipal Ry Co., 9 N. 
E.2d 900, 907, 55 Ohio App. 431. 

(2) “That degree of care, caution, 
and foresight which a person of 
great prudence, and average intelli¬ 
gence, experienced in the busmess 
of common carrier and appredatmg 
responsibilities arising from nature 
of risk, would exercise to secure 
safety of passengers.”—^Lehigh Val¬ 
ley R. Co. V. Ciechowski, CCAN.Y, 
10 F.2d 82, 85, certiorari denied 46 
S.Ct. 352, 270 U.S 654. 70 LEd. 783. 

(3) “The highest degree of care 
and diligence which is known to 
careful, diligent, and skillful persons 
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engaged in such business."—Central 
of Georgia R. Co. v. Robertson, 83 
So. 102, 103, 203 Ala. 358. 

(4) “The highest degree of care 
which ordinarily bareful and skillful 
persons would use under iike cir¬ 
cumstances.”—Cmcmnati Traction 
Co. V. Burkhardt, 4 Ohio App. 103, 
106. 

“Very high degree” 

Gamer must exercise 'Very high 
degree of care” for safety of passen¬ 
gers—such care as persons of very 
high prudence would use under sim¬ 
ilar circumstances—-Louisiana Ry. & 
Nav. Co. of Texas v. Smith, Tex Civ. 
App. 285 S.W. 1104. 

80. Cal—Scarborough v- Urgo, 216 
P. 584. 191 Cal 341 
Iowa —Kliebenstem v. Iowa Ry & 
Light Co., 188 N.W. 129, 193 Iowa 
892 

La.—Scarborough v. Louisiana Ry & 
Nav. Co, 82 So. 286, 145 La 323. 
Va —Chesapeake & O. Ry. Co. v. 
Hibbs 128 SE. 538. 142 Va. 96, 
41 A L.R. 1083 

W.Va.—^Bartley v Western Maryland 
Ry. Co. 95 SE. 443, 81 WVa. 
795—Perkins v. Monongahela Val¬ 
ley Traction Co, 95 S E. 797, 81 
W.Va. 781. 

10 C J. p 858 note 93. 

8L Wis — Ormond v. Wisconsin 
Power & Light Co.. 216 N.W., 489, 
490, 194 Wis. 305. 

10 C.J p 858 note 94. 

“Whether the conduct of the com¬ 
mon carrier m a given particular ac¬ 
cords with its legal duty in the 
premises is to be tested by compar¬ 
ing its conduct with that generally 
exercised by those engaged in the 
same business under similar circum¬ 
stances.” — Ormond v. Wisconsin 
Power & Light Co, supra. 

“Best precautions in known prac¬ 
tical use” should be used by a car¬ 
rier to secure the safety of its pas¬ 
sengers—Little V. Los Angeles Ry 
Corporation. 271 P. 134, 94 CalApp. 
303. 

82. Anz.—Wilkinson v Phoenix Ry 1 
Co.. 236 P. 704, 705. 706. ^ 
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ness, as usually conducted, would employ, that is, 
such care as is reasonably practicable; or in other 
words, such care, prudence, and foresight as can 
reasonably be exercised consistent with the prac¬ 
tical operation of the road or mode of conveyance 
used, and the exercise of its business as a carrier, 
taking into consideration the circumstances and 
conditions existing at the time and place in ques¬ 


tion;** and in some cases this degree of care has 
been expressed as the highest practicable care, cau¬ 
tion, and diligence which capable and faithful rail¬ 
road men would exercise under similar circumstanc¬ 
es.*^ 

Extraordinary care and caution. In some cases 
it is said that extraordinary care, caution, and dili¬ 
gence are required,*® and that slight negligence will 


83L TJ S.—S. S Kresge Co. v. McCal- 
lion, C.CAMO.. 58 F.2d 931—Mem¬ 
phis St. Ry. Co. V. Bobo, Tenn, 
232 F. 708, 146 C.CA. 634. af¬ 
firmed Memphis St. Ry. Co v. 
Moore. 37 S.Ct. 273, 243 U.S. 299, 
61 LEd. 733. 

Ala.—^Mosley v. Teche times, 166 So. 
800, 232 Ala. 110—Continental Life 
Ins. Co. V. Newman, 123 So 92, 
23 Ala.App. 203, reversed 123 So. 
93, 219 Ala. 311. 

Ark—Wade v. Brocato. 95 SW.2d 94 
—Arkansas Power & Light Co v. 
Mart, 65 S.W2d 39, 188 Ark. 202 
—Pittman v. Hines, 221 S.W. 474, 
144 Ark. 133. 

Conn—Robinson v. Connecticut Co, 
189 A. 452. 122 Conn. 300—^Di Ros¬ 
si V. Connecticut Co., 188 A- 926, 
122 Conn 372—^Briganti v. Con¬ 
necticut Co, 175 A. 679, 119 Conn. 
316. 

DC.—Pistorio V. Washington R. & 
E. Co., 46 App D C. 479. 

Ill —^Thomason v. Chicago Motor 
Coach Co. 10 N.E.2d 714. 292 Ill. 
App. 104—Arndt v. Riverview 
Park Co, 259 Ill App. 210—Sczuck 
V. Chicago Rys Co, 229 Ill App. 
325—Ranter v. St. Louis, S. & P. 
R, R., 218 Ill App. 565—Gilberts 
V. Rockford & L By. Co., 215 HI, 
App. 324. See Appel v. Alton, G. 
& St L Traction Co., 207 HI App, 
562—^Bourland v. Louisville & N. 
R. Co., 199 HI App. 126—Aur v. 
East St. Louis Ry. Co., 194 Ill App 
193. 

tnd.—Ft. Wayne & Northern Indiana 
Traction Co. v. Parish, 119 N.B. 
488, 67 Ind.App. 597. 
iTan —Cloud V. irsinsas-Oklahoma 
Traction Co.. 173 P. 338, 103 Kan. 
249. 

Ky.—Peak v. Louisville & N. R. Co., 
297 SW. 1107, 231 Ky. 97—Payne 
V. Moore. 244 S.W. 869, 196 Ky. 
454. 

La.—Martin v. Interurban Transp. 
Co.. 131 So. 514, 15 La App. 256— 
ISrisolara v. Caddo Transfer & 
Warehouse Co., 127 So, 57, 13 La. 
App. 27. 

Md.—Smith V. Blue Ridge Transp. 
Co., 191 A. 66. 

Minn —Fewings v. Mendenhall, 93 
N.W. 127, 88 Mum. 336. 97 Am-S-R. 
519, 60 L.R.A. 601. 

Mo.—^Lige V. Chicago, B. & Q. R Co., 
204 S.W. 508, 275 Mo. 249, L.ILA. 
1918F 548—Whitlow v. St. Louis- 


San Francisco Ry. Co, App, 282 
S W. 525, certiorari Quashed State 
ex rel. St. Louis & San Francisco 
Ry. Co. V. Danes, 290 S W. 425, 316 
Mo 474—^Liljegren v ITnited Rys. 
of St Louis. App. 227 S W. 925. 
Neb.—Daly v. Publix Cars, 259 N.W. 
163, 128 Neh. 403—Griffen v Lin¬ 
coln Traction Co., 225 N.W. 232, 
234. 118 Neh. 459. 

NJ—Spalt V. Eaton, 192 A. 576, 118 
NJLaw 327. 

Ohio —Cincinnati Traction Co v. 
Keil. 26 Ohio CmCt .N S, 445— 
Sentker v. Martin, 19 Ohio N.P.,N, 
S., 445 

Pa —^Bums v. Pennsylvania R. Co , 
144 A. 103, 294 Pa. 277—Petrie v. 
Kaufmann & Baer Co., 139 A. SiS, 
291 Pa. 211—^Purby v. PennsyUa- 
nia R Co, 132 A. 796, 286 Pa. 85. 
RI—Roy V. United Electric Rys. 
Co., 164 A. 513. 53 R I. 122—Adams 
V. United Electric Rys. Co, 128 A. 
197, 46 RI 312. 

Tenn.—Nashville Ry. & Light Co. v. 
Owen, 11 Tenn App. 19—Cecil v. 
Jernigan, 4 Tenn-App, 80. 

Tex.—St. John v. Gulf, C. & S F. Ry. 
Co, 80 S.W. 235. 236—Waters v. 
Texas Electric Ry., Civ.App., 267 
S.W. 1005—^Bragg v. Houston Elec¬ 
tric Co., Civ-App., 264 S.W 245, 
affirmed Houston Electric Co. v. 
Bragg, Com.App, 276 S.W. 641. 

Va—City of Portsmouth v. Madrey, 
191 SR 595. 

Wash.—Washington v. City of Seat¬ 
tle, 16 P.2d 597, 170 Wash. 371, 86 
A.L.R 113. 

WVa.—Venable v. Gulf Taxi Line, 
141 S.E. 622, lflf5 W.Va. 156. 

10 C.J. p 858 note 96. 

si-nnfiA.f ea^ressionB of mle 

(1) "Every precaution for the 
safety of its passengers that is rea¬ 
sonable and practicable, at all times 
and under all circumstances "—Whit¬ 
low V. St. Louis-San B'rancisco Ry. 
Co., Mo.App., 282 S.W 525, 533, cer¬ 
tiorari quashed State ex rel. St. Louis 
& San BYancisco Ry. Co. v. Danes, 
290 S.W. 425. 316 Mo. 474. 

(2) "The highest degrree of care re¬ 
quired by the law m any case where 
human safety is at stake, and the 
highest degree of care and prudence 
known to the usage and practice of 
very careful, skillful, and diligent 
persons engaged in the business of 
carrying passengers by similar 
moAiia and agencies.** — Mosley v. 
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Teche Lines. 166 So. SOO. 801. 233 
Ala. 110—^Alabama Power Co- v. Mad¬ 
dox, 151 So 575, 576, 227 Ala. 628— 
Continental Life Ins Co. v Newman, 
123 So 92. 23 Ala \pp 203, reversed 
on other grounds 123 So. 93, 219 Ala. 
311. 

C3) “The highest degree of care 
reasonably to he expected from hu¬ 
man vigilance and foresight, in view 
of the mode and character of the con¬ 
veyance adopted and consistent with 
the practical prosecution of their 
business.” 

ND—^Pinlayson v. Yellow Cab Co., 
217 N.W 662, 664, 56 ND. 407. 
Wis—Dauplaise yr. Yellow Taxicab 
Co.. 235 N.W. 771, 204 Wis. 419— 
Ormond v. Wisconsin Power & 
Light Co.. 216 NW. 489. 194 Wis. 
305—Carson v. Green Cah Co , 203 
N.W. 394, 395. 1S6 Wis. 566—^Fergu¬ 
son v. Truax, 118 N.W. 251, 253. 136 
Wis. 637. 

Character of conveyance, etc. 

"This so-called highest degree of 
care imposed upon the carrier is 
said to be affected by the character 
of the conveyance, its mode of pro¬ 
pulsion, the usual course of its busi¬ 
ness, and the ba^rds of the particu¬ 
lar situation.’*—^Matteson v. Teche 
Greyhound Lines, La.App., 178 So. 
272, 273. 

“Utinost care” required of carrier 
for protection of passenger "means 
no more than every care which is 
practicable by earners engaged in 
the transportation of their passen¬ 
gers.”—Richmond-Ashland Ry. Co. v. 
Jackson. 162 S.E. 18, 22, 157 Va. 628. 
Mo.—Kirkpatrick v. Metropoli¬ 
tan St. R Co., 109 S.W. 682, 211 
Mo. 68. reversing 107 S.W. 1025, 129 
Mo.App. 524. 

10 C.J. p 860 note 97. 

85b Cal.—Anderson v. San Francis- 
co-Oakland Termmal Rys., 214 P. 
289. 61 CaLApp. 21. 

D.C.—Capital Traction Co. v. Cop¬ 
land, 47 App.D.C. 152. 

Ga.—^Locke v. Ford, App., 187 S.E. 
715—Atlanta Termmal Co v. Alex¬ 
ander, 143 S.R 905, 38 Ga.App. 280 
—^Rome Ry. & Light Co v. Grad- 
dis. 111 S.E. 67, 28 GaAipp. 213— 
Seaboard Aar Line Ry. v. Brewton, 
99 S E 226, 23 Ga.App. 621. reversed 
on other grounds 102 S.E. 439, and 
vacated 102 S E. 920, 25 Ga^pp. 
168. 

10 C.J. p 860 note 98. 
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render the carrier liable in such cases and in 
some jurisdictions this rule is prescribed by stat- 
ute.^^ What may amount to extraordinary dili¬ 
gence with respect to one class of trams may not 
amount to it with respect to another class.** 

b. T.lmitations of Buies 

The rules requiring the highest degree of care, etc., 
do not require the exercise of every possible care or pre¬ 
caution, and apply only in regard to dangers which, rea¬ 
sonably and naturally, may be anticipated or appre¬ 
hended. 

The rules requiring the highest or utmost care, 
etc., do not mean that the carrier must take every 
possible or conceivable care or precaution which 
might increase or even insure safety,** for that 
would prevent the practical performance of the 
duty to transport with expedition, in accordance 
with the usual requirements of the business, and 
would prevent the use of mean's of locomotion 
which, while necessary to speed and the carrying 
capacity of the vehicles used, are well known to be 


to some extent hazardous,*® nor do the rules go 
to the extent of requiring the carrier to exercise 
a guardianship over passengers who are adults and 
mentally competent, or to undertake to coerce them 
into the exercise of ordinary care for their own 
safety.*^ 

Moreover, the rule requiring the highest degree 
of care, etc., applies only with respect to dangers 
which may reasonably and naturally be anticipated 
or apprehended from unsafe roadbeds, defective 
machinery, imperfect cars, and other conditions 
endangering the success of the undertaking,*^ and 
as to dangers which are not usually incident to the 
operation of the mode of conveyance used, and 
which are not naturally to be apprehended, a less 
strict rule applies, and the carrier is required to ex¬ 
ercise only ordinary care;** and it is not responsi¬ 
ble for injury occasioned by inevitable casualty or 
some other cause which human foresight could not 
reasonably anticipate or prevent.*^ It is not essen- 


ApplicatioiL to coadi on. for 

n4rlit 

A common carrier's duty to exer¬ 
cise extraordinary diligT^nce in re¬ 
ceiving, carrying, and discharg^mg 
passengers is applicable where coach I 
m which a passenger is nding is 
detached from tram and placed for 
night on railway siding.—Central of 
Creorgia Ry. Co. v. Deas, 96 S.E. 267, 
22 OaApp. 425. 

80. Ga—Central R. Co. v- Thomp¬ 
son, 76 Ga. 770. 

10 C J p 860 note 99. 

87. Ga.—^Douthitt v. Ijouisville, etc., 
R. Co., 71 SE. 470, 136 Ga. 351. 

10 C.J p 860 note 1. 

SSL Ga—Ball v. Mabry, 18 S.E. 64, 
91 Ga. 781. 

88. Ala.—^Mosley v. Teche liines, 166 
So. 800, 232 Ala. 110. 

HI.—Letush V. New York Cent. R. 

Co, 267 IllApp. 526. 

Iowa.—^Hauser v. Chicago, R. I. & P. 
Ry. Co., 219 N.W. 60, 205 Iowa 940, 
58 AL R. 687. 

Md.—Smith V. Blue Ridge Transp. 
Co., 191 A. 66—Damico v. Wash¬ 
ington, B & A. Electric R Co.. 148 
A. 821. 158 Md. 470—Philadelphia, 
W. & B. R. Co. V. Anderson. 20 A. 
2. 72 Md. 519, 20 Am.S.R. 483, 8 
L.RA. 673. 

Mo—^Liljegren v. United Rys of St. 

Iiouis, App., 227 SW. 925. 

Tex —St. Louis Southwestern Ry 
Co of Texas v. Woodall, Com 
App., 207 S.W. 84 
10 C J. p 860 note 3. 

Absolute gnaranty that the passen- 
:ger will be transported safely to his 
destination, is not effected by the 
duty to exercise the utmost care.— 
I^ljegren v. United Rys. of St 
Louis, Mo.App., 227 S.W. 925. 


“Bvexy possible preventive which 
the highest scientific skill might 
suggest” need not be used —Little v. 
Los Angeles Ry Corporation, 271 P. 
134, 94 Cal.App. 303. 

90. Iowa.—Pershing v. Chicago, etc, 
R Co., 32 N.W. 488. 71 Iowa 561. 

10 C.J. p 861 note 4. 

91. Va.—Davidson v. Washingrton & 

O. D. Ry, 105 S.E. 669, 129 Va 99. 

W.Va.—^Trippett v. Monongahela 

West Penn Public Service Co., 130 
SEl 483, 100 W.Va. 319. 

9A Cal —Sanchez v. Pacific Auto 
Stages, 2 P.2d 845, 116 Cal App. 
392. 

Conn.—^Robinson v. Connecticut Co, 
189 A. 453, 122 Conn. 300—^Bnganti 
V. Connecticut Co., 175 A. 679, 119 
Conn 316. 

Fla.—^Ball v. Seaboard Air Line Ry. 

Co., 93 So. 151, 84 Fla. 9. 

Iowa.—Bauser v. Chicago, R. L & 

P. Ry. Co.. 219 N.W. 60. 205 Iowa 
940, 58 A.L.R. 687 

Ky.—^Riley v. Loiusville & N. R. Co., 
21 S.W 2d 990, 231 Ky. 564—^Payne 
V. Moore, 244 S.W. 869, 196 Ky. 
454. 

N.J—Spalt V. Eaton. 192 A. 576, 118 
N-LLaw" 327—Rogers v. New York 
Cent- R. Co, 150 A. 357, 106 NJ. 
Law 394 

N.Y.—^Taddeo v. Tilton, 289 N.YS. 
427, 248 AppDiv. 290—Hershey v. 
New York, O & W Ry. Co. 179 
NYS. 396, 189 App.Div. 270— 

O'Brien v. New York Rys. Co., 174 
NYS 116, 119, 185 AppDiv. 867. 
Tex—^Bragg v. Houston Electric Co., 
Civ App., 264 SW. 245, affirmed 
Houston Electric Co v. Bragg, 
Com. App.. 276 S.W 641, motion 
overruled 280 SW. 188. 

10 C J. p 861 note 5. 

"Foresight,” as used in rule that 

126 d 


common carrier must exercise high¬ 
est degree of care to protect its pas¬ 
sengers from danger that foresight 
could anticipate, means, not fore¬ 
knowledge absolute, but rather that 
characteristics of accident are such 
that it can be classified among 
events that without due care are 
likely to occur, and that due care 
would prevent.—^Davis v. Public 
Service Co-ordinated Transport, 174 
A- 540, 113 N.J Law 427—Barney v 
Hudson & M R Co.. 145 A. 5, 105 
NJ.Law 274, affirmed 148 A. 917, 106 
NJLaw 230, 231—^McBride v Penn¬ 
sylvania R. Co, 123 A 765, 99 N J 
Law 464—^Rivers v. Pennsylvania R. 
Co, 83 A 883, 83 NJLaw 513 
Impossibility of injnry 

The carrier is not required to ren- 
j der It impossible for a passenger to 
I injure himself.—Doss v. Southwest¬ 
ern Transp. Co, Tex.CivApp, 89 S. 
W.2d 1092 

That passengers will act with rea- 
sonable regard for their own safety 
is to be assumed in determining the 
degree of care which a carrier must 
use in protecting them from danger 
—Wright v. Boston & M, R. R.. 139 
A. 370. 83 NH 136. 56 ALR 975. 

9®. Fla.—^Hall v. Seaboard Air 
Line Ry Co, 93 So 151, 84 Fla. 9 
N J —^McBride v. Pennsylvania R 
Co.. 123 A. 765, 99 NJLaw 464. 

10 C-J p 861 note 6. 

Passenger outside of nndextaki'ng 
Gamer is not bound to exercise 
highest degree of care with respect 
to passengers putting themselves 
outside carrier's undertaking—^Dami¬ 
co V Washington. B. & A.* Electric 
R Co, 148 A 821, 158 Md. 470 
9A Del —Clayton v Philadelphia, 
B & W. R. Co. 106 A. 677, 7 Boyce 
343. 
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tial, however, to the carrier’s liability that it must 
have anticipated the precise injury or precise per¬ 
son injured; it is sufficient that it should have an¬ 
ticipated a similar injury to some one similarly sit¬ 
uated.®® 

Furthermore, in exercising care for the safety of 
passengers the carrier must not violate its duty to 
other people to use ordinary care not to injure 
them.®® 

c. Contumance of Care; Varying According to 
Time and Place 

The duty to exercise care for a passenger’s safety 
continues during the existence of the relation, and the 
degree of care required may vary according to the time 
^nd place and circumstances. 

The duty of the carrier to protect its passengers 
is not confined to the carrier’s vehicle, but extends 
during the entire continuance of the relation.®' 


The degree of care required, however, may \'ary 
according to the time and place ami circumstanc¬ 
es;®® and, according to some decisions, the highest 
degree of care is required while the passenger is in 
the course of transportation on the carrier’s vehicle, 
or boarding or alighting therefrom, and only rea¬ 
sonable or ordinary care is required while he is 
waiting in the carrier's station or on its platforms, 
or leaving its premises,®® or where he has tempora¬ 
rily left the train at a stop.i or in regard to com¬ 
paratively trifling dangers which a passenger meets 
on a car, only in the same way and to the same ex¬ 
tent as he meets them daily in other places and from 
which he habitually and easily protects himself,- 
According to other decisions, however, the carrier 
is bound to exercise the highest degree of care to 
protect a passenger during the entire continuance 
of the relation, from the time he becomes a passen¬ 
ger until he ceases to be such by the completion of 
his journey and has left the earner’s premises.^ 


Xja —Nee v. New Orleans Public 
Service, 123 So. 135, 11 Lia.App. 1. 
Mass —Carlson v. Boston & M R. R, 
168 N.E. 171, 269 Mass. 60. 

Mo—^Bennett v. St. Louis-San Fran¬ 
cisco Ry. Co, 7 S.W2d 1028, 223 
Mo App. 28—^Liljegren v- United 
Rys. Co. of St. Uouis, App, 227 
S.W. 925. 

N C —^Mills v. Atlantic Coast Line R. 

R. . 90 S.B. 221, 172 N.C. 266. 

Tenn—^Price-Bass Co. v. Dawson, 7 

Tenn.Civ.App. 192. 

Tex.—^Doss V. Southwestern Transp. 
Co. Civ.App, 89 S.W.2d 1092, er¬ 
ror refused. 

'Vsl —Chesapeake & O. Ry. Co. v. 
Hibbs, 128 SE 538, 142 Va. 96, 41 
ALR 1083. 

W.Va.—^Trippett v. Monongahela 

West Penn Public Service Co., 130 

S. E 483. 100 W.Va. 319—^Thompson 
v. Monongahela Ry. Co, 128 S B. 
110, 99 W.Va. 207. 42 ADR. 159. 

10 C J. p 861 note 7- 

‘Tassengrers on railroad trains nec¬ 
essarily incur the risks and penis 
incident to travel over which the 
carrier has absolutely no control, and 
which are wholly without its agency, 
such as unforeseen accidents against 
which human care and foresight 
could not guard, and acts of stran¬ 
gers which could not reasonably be 
expected”—^Riley v. Louisville & N. 
R. Co.. 21 S.W.2d 990, 992, 231 Ky. 
564. 

Carrier is not responsible for 

(1) Accident occasioned by instru¬ 
mentality outside conveyance.—Orms 
V Traction Bus Co., 150 A. 897, 300 
Pa 474. 

(2) Accident which had never be¬ 
fore occurred, and which could not 
be said to be within reasonable con¬ 


templation—^McEjnney v. New York, 
W & B Ry. Co, 179 X.TS. 533. 

(3) Injuries caused by independent 
agency over which it has no control. 
—^Bums v. Pennsylvania R. Co, 144 
A. 103. 294 Pa. 277. 

95. Tex.—^Trinity & B. V. JRy. Co. v. 

McCune, Civ App., 154 S W. 237. 

10 C J. p 861 note 8. 

"The earner is required to guard 
against only those things which m 
the exercise of the highest degree of 
care it should anticipate would prob¬ 
ably be dangerous to some passen¬ 
gers ”—Doss V. Southwestern Transp. 
Co., Tex.Civ.App., 89 S.W.2d 1092, 
1093. 

9G,. Ohio.—Canton Motor Coach v. 
Hall, 189 N.E. 505. 46 Ohio App. 
516. 

97. Ky.—^Trout's Adm'r v. Ohio Val¬ 
ley Electric Ry. Co, 43 S W.2d 507, 
241 Ky. 144. 

K.HL—Wright v. Boston & M R. R.. 
139 A. 370, 83 N.BL 136, 56 A.L.R. 
975. 

10 C.J. p 861 note 9. 

Care as to receivmg, conveying, and 
setting down safely m general see 
supra § 677. 

98. Ark.—Arkansas Power & Light 
Co. v. Mart. 65 S.W.2d 39. 188 Ark. 
202 . 

Cal.—Wilkinson v. United Railroads 
of San Francisco, 232 P. 131, 195 
Cal. 185. 

Safety and convenience 

A ticket holder, presenting himself 
at the usual pomt of departure of 
trams, is entitled to extraordinary 
care for safety and ordinary dili¬ 
gence in matters involving conveni¬ 
ence—Atlanta Terminal Co. v. Alex¬ 
ander, 143 S.E. 905. 38 Ga.App. 280. 

i261 


99- Ky.—^Louisville & N. R Co v. 
Scarbrough. 270 SW. 494, 208 Ky. 
79 

N.Y.—Hoffman v. Lehigh Valley R. 
Co.. 177 N.T.S. 140. 188 App Div. 
414. 

Tex.—Baker v. Williams, Civ-App., 
198 S.W 808. 

10 C J. p S62 notes 10. 11. 

Corpus Juris statement has receiv¬ 
ed judicial approval m Pajme v. Sim¬ 
mons. 255 S.W. 863, 867, 201 Ky. 33. 

Taiiiuad owes no greater duty to 
one intending to become passenger 
than It owes to one with whom rela¬ 
tion has been established.—^Bales v. 
Louisville & N. R. Co., 200 S.W. 471, 
179 Ky 207. 

Care required as to: 

Condition and use of premises gen¬ 
erally see infra §§ 713-722. 
Passengers boarding or alighting 
generally see infra §f 723-734. 
Limitations of rules as to care gen¬ 
erally see supra subdivision b of 
this section. 

1- CaL—Sellars v. Southern Pac. Co., 
166 P. 599. 33 CaLApp. 701. 
■p^-i^son for role 

There is a difference in the danger 
involved and the opportunity and ca¬ 
pacity to protect himself between the 
situation of the passenger while 
traveling on the train and where he 
has temporarily left it at a stop, and 
the authorities generally recognize 
the rule in cases like this to be that 
the carrier is held to ordinary care 
and ordinary prudence —Sellars v. 
Southem Pac. Co, 166 P_ 599, 33 Cal. 
App 701. 

2. U.S.—^Bassell v. Hmes, C.C A, 
Ohio. 269 F. 231, 12 A.L.R. 1361 

3. Okl.—^Muskogee Electric Traction 
Co. V. Bolin, 232 F. 105, 105 Okl. 
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d. Private Caixiar 

A private carrier of passengers for hire, such as by 
private motor vehicle, generally is required to exercise 
only ordinary care and diligence for his passenger’s safe¬ 
ty, although some authorities require the same degree 
of care as is required of a common carrier. 

A private carrier of passengers for hire, such as 
by a private motor vehicle, generally is not bound 
to exercise the highest degree of care for the safety 
of his passengers, as in the case of a common car¬ 
rier, but is bound to exercise only ordinary care and 
diligence to carry his passengers safely,^ except as 
specially provided by the contract of carriage, as 
where the carrier undertakes to insure the safe de¬ 
livery of his passengers; but such an extended lia¬ 
bility is not readily to be presumed, and a mere 
undertaking to carry safely imposes no higher duty 


than is imposed as a matter of law on the carrier.® 
A passenger for hire in such a vehicle may recover 
for the carrier’s negligence in failing to exercise 
ordinary care and diligence,® and is not within a 
statute barring a nonpaymg guest, in a motor vehi¬ 
cle, from maintaining an action against the motor¬ 
ist for injuries suffered by ordmary negligence.^ 

According to some authorities, however, a private 
carrier of passengers by motor vehicle is under the 
same duty with respect to passengers as a common 
carrier, and owes to a passenger for hire the duty 
of exercising the highest degree of care and skill 
for his safety,® or at least is bound to use reason¬ 
able and ordinary care for the protection of his pas¬ 
sengers;® and in driving through the streets of a 
city he is required to anticipate that he may meet 


142—-BaJter v. Hines. 213 P. 313, 88 
Okl. 266. ! 

10 aj. p S62 note 12. 

Carziei^s duty to passenger cross¬ 
ing tracks on way to station is that 
of care in a high degree.—Pennsylva¬ 
nia K, Co. V. Rogers, N J., 244 P. 76, 
156 aCA. 504. 

4. Anz.—McClure v. Johnson. 69 P. 
2d 573. 

Ark.—Forbes v. Reiompn, 166 S.W. 
563, 112 Ark. 417, 61 Ii.R.A.,H.S., 
1164. I 

Cal.—^Lierma v. Mores. 60 P-2d 546, 
16 CaLApp.2d 128—Gomstein v. 
Priver, 221 P. 396. 64 CaJApp. 249. 
Mass.—-Woods v. Woods, 3 N E 2d 
837—Foley v. McDonald, 185 NE. 
926, 283 Mass. 96. 

Pa—^Iiazor v. Banas, 174 A. 817, 114 
PaSuper. 425, overruling Cody v. 
"Tenzie. 107 A. 383. 263 Pa. 541. 
Care due permissive guests in motor 
v^icle see Motor Vehicles § 399- 
Care required of common carrier by 
motor vehicle see infra S 685. 
Private carrier defined see supra § 
531. 

‘‘There is a vast dUTerence as to 
some duties and lialnlities, when the 
relation of common carrier and pas¬ 
senger exists, and when that of pri¬ 
vate earner and iiassenger exists, 
whether the carnage is for hire or is 
gratuitous ”—Galloway v. Perkms, 73 
So. 956. 198 Ala. 658. 

transportation to school 

Where mother contracted for 
transportation of her son to school 
in nei£^bor’s truck at rate of ten 
cents per day, neighbor owed son 
duty of operating truck at such rate 
of speed and In such manner as un¬ 
der ordinary circumstances no injury 
could befall son —^Dazor v. JBanas, 174 
A. 817, 114 Pa Super 425 

5. Ariz—^McClure v- Johnson, 69 P. 

2d 573. I 


6L Kan—^Rogers v. Price, 230 P 
1047. 117 Kan ISl. 

Va—Garrett v. TTammack, 173 S.E. 
535, 162 Va. 42 

7- Cal.—^Lerma v. Flores, 60 P.2d 
546. 16 Cal App.2d 128 
Conn—^Latham v. Hankey, 166 A 
400, 117 Conn. 5. 

Mass.—Walker v. Lloyd, 4 N‘E.2d 
306. 

H.H—^Blanchette v. Sargent, 173 A. 
383, 87 N.H 15. 

Consideration sufficient to support 
contract for carriage and to exclude 
operation of statute barring guest 
action against motorist in case of 
ordmary negligence is any benefit 
conferred, or detriment suffered, in¬ 
to the adequacy of which the law! 
will not inquire. 

Cal.—^Lerma v. Mores, 60 P.2d 546, 
16 Cal.App.2d 128. 

Conn.—Latham v. TTiiTikey, 166 A. 
400. 117 Conn. 5. 

Broker’s hope of co'm'mission is not 
'“payment” by a client for transport 
tation m the broker’s automobile, 
within the meaning of such a stat¬ 
ute,—Smith V. T aflar, 2 P.2d 18, 137 
Or 230. 

Waiver of inadequacy of considera¬ 
tion 

Where agreed consideration for 
carnage has been accepted, although 
consideration was valueless service, 
acceptance by motorist constitutes 
waiver of any claim of inadequacy 
and prevents motorist setting up 
statute as bar to action.—^Lerma v. 
Flores. 60 P.2d 546, 16 CalApp.2d 
128. 

8. Mo.—^Mahany v. Kansas City R 
Co.. Mo., 254 S.W. 16. 286 Mo. 601, 
228 SW. 821. 

Care required of common earner by 
motor vehicle see mfra S 685. 

irndartaker who contracts to trans¬ 
port persons to and from a funeral 
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in an automobile, although a pnvate 
carrier, is under the same duty as a 
common carrier to exercise the high¬ 
est degree of care with respect to 
passengers—^Mahany v. Kansas City 
R. Co. 254 S W. 16. 286 Mo 601. 228 
SW. 821. 

Sight-seeing automobile 

(1) This business much more re¬ 
sembles a public than a private car¬ 
nage of passengers, and, whether or 
not, m a strictly technical sense it 
can be regarded as a common carrier 
of passengers, such a earner is 
bound to use reasonable care accord¬ 
ing to the nature of the contract, and 
in view of the nature of the busmess 
and the peril to life and limb of the 
passengers likely to anse from an 
accident, this reasonable care should 
be defined as the highest degree of 
care consistent with the proper 
transaction of the business—^Hinds 
V. Steere, 95 M-E. 844, 209 Mass. 442, 
35 L.RA^,N.S., 658. 

(2) Chauffeur of a sight-seemg 
automobile which carries passengers 
owes them the highest degree of 
care—^McFadden v. Metropolitan St, 
R Co.. 143 S.W. 884, 161 Mo.App 
652. 

9- Ala.—^Perkins v. Galloway, 69 So. 

875. 

“The driver of the automobile was 
bound to use at least reasonable and 
ordinary care. He was bound to 
anticipate care that he might meet 
persons, or vehicles and to keep a 
proper lookout for them and use care 
to have his machine under such con¬ 
trol as to enable hiTn to avoid colli¬ 
sions.”—^Johnson v. Coey, 86 NB. 
678, 237 Ill. 88, 91. 21 LRA..N.S. 8L 

Compared with livexyman 

Private carriers for hire by auto¬ 
mobile owe duty to use due care to¬ 
ward passefigers equal to those de¬ 
fined for a liveryman-—Duffy v J. 
W Bishop Co., 122 A. 121, 99 Conn. 
573. 
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persons or vehicles, to keep a proper'lookout for 
them, and to use care to have his machine under 
such control as to enable him to avoid collisions.^® 

§ 679. What Law Governs 

The law of the place where the injury occurred gen¬ 
erally governs as to the liability of a carrier for negli¬ 
gence in causing injury to a passenger, but the law of 
the forum as to matters of procedure. The common law 
governs where no statute is involved. 

Where an action against a carrier for personal 
injuries is regarded as an action in tort, the law 
which governs the degree of care required and the 
liability of a carrier for its negligence in injuring 
a passenger is the law of the place where the in¬ 
jury occurred, and not that of the place where the 
contract of carnage was made.^^ Under this rule, 
rights g^ven by the lex loci delicti can be defeated 
only by defenses permitted by that law;^- and, 
where no special law of the lex loci delicti juris¬ 
diction is pleaded and proved, the presumption is 
that it is the same as the law of the forum.^^ 
Where, however, the action is regarded as based 
on the contract of carriage, the lex loci contractus 
govems.^^ The remedy, pleading, and procedure 
are governed by the law of the forum.^5 

Common or statute law. The right of a care¬ 


taker accompanying an interstate shipment of live 
stock, to recover for a personal injury and his duty 
to give written notice of such injury must be de¬ 
termined under the common law, and not under a 
federal statute, 49 U.S.C.A. § 20, relating to claims 
arising from interstate shipments of property.^® 
An action for injuries to a circus cmploj'ee, wheth¬ 
er on an interstate or mtra-state journey, is a com¬ 
mon-law action for tort and is governed by the 
law of the state where no federal statute is involv- 
ed.l7 

§ 680. Care as to Passengers Who Do Not 
Pay Fare 

One accepted as a passenger, without the payment 
of fare, is generally entitled to the same care, skill, and 
diligence for his safety as is a paying passenger. 

One who is accepted for transportation as a pas¬ 
senger without compensation to be rendered is, nev¬ 
ertheless, entitled to the same degree of care, skill, 
and diligence for his safety and protection as the 
carrier owes to paying passengers,^® unless there 
is a statutory provision to the contrary,^® or unless 
he is riding under a special agreement by which he 
assumes the nsk of injury from negligence of the 
carrier or its employees.-® This rule applies to a 


la HI—Johnson v. Coey, 86 N.E. 

678. 237 IlL 88, 21 I4.RA.,NS. 81 
Mo.—McFadden v. Metropolitan St 
R. Co.. 143 S.W. 884, 161 Mo.App 
652. 

11. II.S.—Wells V. Missouri Pac. R. 
Co.. C.C.AArk., 87 F 2d 579. 

Ark—Tazoo & M. V. R. Co v. Lit¬ 
tleton, 5 S.W2d 930, 177 Ark. 199. 
59 ALR. 936—^Kansas City South¬ 
ern Ry. Co. V. Phillips, 298 S W. 
325. 174 Ark. 1019—^Hines v. Rice, 
218 S.W. 851. 142 Ark. 159. 

Miss —^Turner v Southern Ry. Co., 
73 So. 62, 112 Miss. 359 
N.C—^Hipps V. Southern Ry., 99 S.E. 

335. 177 N.C. 472. 

10 C.J. p 863 note 14. 

PailnFe to provide heat la. fdiatioa 
Cause of action for injuries sus¬ 
tained by plamtifl^ who had pur¬ 
chased a ticket at a station in South 
Carolina for transportation to a sta¬ 
tion in North Carolina, because 
of defendant’s negligence in fail¬ 
ing to provide heat in its South 
Carolina station where plaintiff had 
to wait for the train on which she 
was to take passage, arose in South 
Carolina and must be tried under the 
laws prevailing in that jurisdiction. 
—^Hipps V. Southern Ry., 99 SF. 335, 
177 NC. 472. 

12. Ky.—Pittsburg, etc., R- Co. v, 
Grom. 133 S.W. 977, 142 Ky. 51. 

13. Ga.—Seaboard Air Line R. Co. 

V. Andrews. 78 S.£i. 925. 140 Ga. 
254, Ann.Casl914D 165. I 

10 C.J. p 863 note 16. i 


Presumption as to law of sister state 
being same as law of forum gener¬ 
ally see C.J.S. title Evidence § 133, 
also 22 CJ. p 152 note 97. 

14. Tex—^E1 Pa-o, etc., R. Co. v. 
Landon, 124 S.W. 744, 58 Tex Civ. 
App. 397. 

15b Ark—St Louis, etc., R. Co. v. 

Coy, 168 S.W. 1106, 113 Ark. 265. 

10 C J. p 863 note 18. 

ZTegligent speed 

Where statutory law of place of 
accident different from statutory law 
of forum as to prima facie unreason¬ 
able speed, law of forum controlled. 
—^Davis Cabs v Evans, 182 N.EI. 327, 
42 Ohio App. 493. 

16L Mo —^Edmondson v. Missouri 
Pac. R. Co.. App., 8 SW2d 103— 
Edmondson v. Missouri Pac. R. Co., 
App., 264 SW. 470. 

17- Ind—Dierickx v. Davis, 137 N. 
E. 685, 80 Ind App. 71, certiorari 
denied 44 S.Ct. 36, 263 U.S. 709. 68 
L.Ed. 518. 

18. Tenn-—Baskin & Cole v- Whit¬ 
son, 8 Tenn.App 578. 

Utah.—^Hansen v. Oregon Short Line 
R Co., 188 P. 852, 55 Utah 577. 
WVa.—^Bailey v. Bartlett, 162 S.E. 

615, 112 W.Va. 27. 

10 C J. p 873 note 82. 

“Liability of a common carrier 
does not dei>end on the fact that 
compensation for the passage is paid 
to the earner, nor does its duty to 
carry safely result alone from the 
consideration paid.”—Wes«wnan v. j 
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Boston & M. R. R., 152 A. 476, 483. 84 
N.H 475. 

Doctrine of respondeat superior 
applies to the performance of the du¬ 
ties of care, skill, and diligence for 
the safety of such a passenger.— 
Wessman v. Boston & M. R R, 152 
A 476. 84 N.H 475. 

Care required as to: 

Passengers generally see supra 55 
677, 678. 

Persons accompanying live stock 
on freight or mixed trains see 
infra § 683. 

Persons riding gratuitously as pas¬ 
sengers see supra § 549. 

18- Ga.—Carter v. Seaboard Air Line 
Ry.. 94 S.E. 280, 21 GaApp. 25L 
Mont—^John v. Northern Pac. R. Co., 
Ill P. 632, 42 Mont. 18, 32 LR.A-, 
NS., 85. 

10 C.J. p 874 note S3. 

Sedprocal obligations 

Under a statute making the pas¬ 
senger’s duty to pay fare and the 
carrier’s liability reciprocal obliga¬ 
tions, a passenger, paying no fare, 
injured by a sudden jerk of shuttle 
tram operated by railway company 
to carry its employees to and from 
work, IS not entitled to recover be¬ 
cause persons were occasionally car¬ 
ried on tram without payment of 
fare and none was demanded.—Car¬ 
ter V. Seaboard Air Line Ry.. 94 S.EL 
280, 21 Ga.App- 251. 

£Oi. Ind.—Clark v. Southern Ry. Co., 
119 NE. 539, 69 Ind.App. 697. 

Me.—^Miller v. Maine Cent. R Co., 
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person riding on a free pass,2l although the pass, 
without his fault, is issued in violation of law,^- or 
his use of the pass is a violation of law;-^ and 
even though the pass contains a release from lia¬ 
bility for injuries, the carrier is liable for injuries 
caused by willful or wanton negligence.-^ This 
rule also applies to one who in good faith rides 
without the payment of fare on the invitation of the 
conductor or other agent of the earner, within the 
apparent scope of his employment, notwithstanding 
his presence on the train or car is illegal under the 
act to regulate commerce.25 

§ 681. Care as to Passengers Riding in Places 
Not Designed for Them 

A passenger riding, with the carrier’s knowledge, in 
a place not designed for passengers to ride, is entitled to 
the exercise, by the carrier, of care, skill, and diligence 
for his safety. 


The degree of care, skill, and diligence required 
for the safety of passengers generally, as explained 
supra §§ 677, 678, must be exercised for the safety 
of a passenger who, with the knowledge of the car¬ 
rier, IS riding in a place not designed for passen¬ 
gers to ride,^® such as m regard to the management 
and operation of the train or car when the passen¬ 
ger is riding in a dangerous place, as explamed m- 
fra § 752. 

§ 682. Duty to Warn Passenger as to Danger 

It is the duty of the carrier to warn a passenger of 
any danger to him, which, in the exercise of a proper 
degree of care, it may apprehend or foresee, and which 
is not observable by the passenger and of which he is 
unaware. 

The carrier owes to the passenger the duty of 
protection during transportation m order that, while 
on the carrier s premises and in its vehicles, he 


133 A. 907, 125 Me 338, 47 A-Ii-R 
720. 

10 C.J. p 874 note 84. 

One 'ridinir on pass providing' that 
rider assumes all risk is not entitled 
as of legal right to any degree of 
diligence at hands of carrier, and 
carrier is not liable for mere negli¬ 
gence. although ETToss, and such rule 
applies to employee riding on such 
pass where travel is in no way con¬ 
nected with his employment-—^Lanier 
V. Bugg, 123 S £2 145, 32 6a.App. 

294 

Exemption from liability to gra¬ 
tuitous passenger for negligence 
generally see supra § 634. 

21- Ga —^Lanier v. Bugg, 123 S E. 

145. 32 GaApp. 294. 

Me —^Miller v. Maine Cent. R. Co, 
133 A. 907, 125 Me 338, 47 A-L R 
720. 

N.C.—Campbell v. American Fidelity 
& Casualty Co., 192 S.E. 906, 212 
N.C. 65. 

Utah—Hansen v. Oregon Short Line 
R. Co., 188 P. 852, 55 Utah 577. 

10 C J. p 874 note 85. 

Corpus Juris has received judicial 
approval in Wessman v. Boston & 
M. R. R, 152 A 476, 478, 84 N.H. 475. 
IHm caate 

Carrier, carrying passenger on free 
pass, owes duty of exercising due 
car^ although, in absence of prohibi¬ 
tive statute. It may contract to re¬ 
lieve Itself from liability.—Clark v. 
Southern Ry. Co., 119 N.E. 539, 69 
Ind.App 697. 

Employee’s wife 

That railroad employee's wife 
traveled on free pass did not affect 
character of carrier's service, nor 
legal duty of railroad as common 
carrier to transport passenger safe¬ 
ly—^Wessman v Boston & M R R, 
152 A. 476, 84 475—^10 C.J. p 874 

note 85 £aj. 


Person riding on pass as passenger 
see supra § 550. 

22. W.Va.—^Bailey v. Bartlett, 163 S 
E. 615, 112 W.Va. 27. 

10 C.J. p 874 note S6. 

lutra-state bus line which honors 
pass, void because issued to person 
not included withm statutory classifi¬ 
cation, owes same degree of care as 
it owes to regular passenger.—^Bailey 
V. Bartlett. 163 SB. 615, 112 W.Va 
27. 

23- Mo.—McGrath v. Payne, 245 S. 
W. 1061. 

Mot authorized to receive or use pass 
That a passenger, while riding on 
defendant's railroad, was not an em¬ 
ployee and not authorized to receive 
or use the free pass on which he was 
riding, did not relieve the carrier 
who had accepted him as a passenger 
from using the same degree of care 
toward him as toward other passen¬ 
gers.—^McGrath v. Payne, Mo., 245 
S.W. 1061. 

24. U-S.—New York Cent. R Co. v. 
Mohney, Ohio, 40 S.Ct 287, 252 U. 
S. 152. 64 LEd 502. 9 ALR 496— 
Virginia Beach Bus Line v. Camp¬ 
bell, C.CAN.C. 73 P2d 97, certio¬ 
rari denied 55 S.Ct. 637, 294 U.S. 
727, 79 L.Ed. 1258. 

25u Miss—^Illinois Cent. R. Co. v. 
Messina. 72 So. 779, 111 Miss 884. 
certiorari denied 37 SCt. 246, 242 
U.S. 653. 61 LEd 546. 

10 C J. p 874 note 87. 

Eischaj^ed employee heiixg trans¬ 
ported home 

Where assistant supervisor having 
charge of movements of work train 
directed discharged railroad em¬ 
ployee to ride on such train after 
railroad had promised employee i>as- 
sage home, the railroad owed the 
employee the duty of operating the 
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work tram with reasonable care — 
Mitchell V. Southern Ry. Co , 97 S E. 
628. 176 N.C 645 

26. Ill—^Wennmacher v. Choate, 224 

BLApp. 42. 

Mo—Cooley v. Dunham, 195 S.W. 

1058, 196 Mo.App 399. 

On. platform 

If a street car conductor knew that 
plaintiff was riding outside of the 
railing on the back platform of the 
car, and accepted plaintiff’s transfer 
with such knowledge, plaintiff was a 
passenger, and the company owed the 
duty of exercising the highest degree 
of care to transport him safely — 
Louisville Ry. Co. v. Rice, 250 SW 
863. 199 Ky. 196. 

On rpuning hoard 

As to passengers riding on the 
running board of a street car, with 
the knowledge and consent of its 
employees, the carrier and its serv¬ 
ants owed to them the highest de- 
grree of care consistent with the mode 
of conveyance adopted and with the 
practical operation of the road — 
Wennmacher v. Choate, 224 lUApp. 
42. 

On steps 

(1) Where a man standing on the 
step outside the line of street car is 
accepted as a passenger, earner has 
the duty of exercising the high de¬ 
gree of care required by their rela¬ 
tions. and commensurate with the 
circumstances.—Smith v. •KTangas 
City Rys. Co, Mo App, 204 S W. 575 

(2) Where the conductor of a 

street car sees a child less sev- 

i en years old riding on the step, he 
must endeavor reasonably to protect 
I him agamst his own indiscretion — 
Smorawski v. Chicago City Ry. Co, 
211 IlLApp. 557 t 

Person riding m improper place a? i 

passenger see supra § 552. 
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may enjoy comfort, peace, and safety. This duty 
of care involves warning of danger so far as such 
warning may enable the passenger to protect him¬ 
self against an injury which might be anticipated 
in the exercise of a high degree of care and fore¬ 
sight, and the earner will be liable for an injury 
which might have been avoided if due warning had 
been given.-^ The employees in charge of the 
tram or car should notify passengers of an3’^ dan¬ 
ger which may be apprehended or foreseen with 
reference to the place of riding, or of an^' other 
penl to which they are subjected.^* There is no 
duty, however, to warn a passenger of his danger 
where the conditions which constitute the danger 
are as observable by him and apparently as obvious 
to him as to the employees of the earner and 
where a passenger remains on the running board 
without any necessity for doing so, there is no duty 
to warn him of the danger from jolts or lurches 
incident to the ordmaiy motion of the car when 
passing over switches or around curves.^^ 

It may also he negligence unduly to alarm a pas¬ 
senger by unnecessary signals or warnings as to 


danger, whereby he is induced to act in such a way 
as to be injured but the usual signals or warn¬ 
ings required in the operation of the train or car 
with reference to those not passengers will not ren¬ 
der the carrier liable for injury' resulting to a pas¬ 
senger who IS alarmed therebj-.^- The statutory 
signals required where a train approaches a sta¬ 
tion have no reference to the safety of the passen¬ 
ger in connection with the operation of the train.33 

§ 683. Liability as Ajffected by Means of Con¬ 
veyance 

The means of conveyance used by a common carrier 
of passengers generally does not affect the degree of care 
required of it for the safety of passengers; but the 
means used should be considered in determining whether 
the proper degree of care has been exercised. 

The law with reference to the duty of care of 
common carriers to passengers is the same as to all 
common carriers,^^ and as a general rule the de¬ 
gree of care required of a carrier of passengers is 
not affected by the means of conveyance or motive 
power used ,35 but the mode of conveyance used 
is an important element in determining w'hether 


27- N-Y.—^Morgan v. Oceanic Steam 
Nav. Co, 224 N Y S. 42«, 130 Misc. 
570. 

10 C J p 010 note 1. 

This duty rests on. the theory "that 
the danger may not be apparent by 
reason of circumstances which lie 
wholly within the knowledge of the 
carrier.”—^Morgan v. Oceanic Steam 
Nav. Co, 224 N.Y S. 420, 425, 130 
Misc. 570. 

Duty to warn boarding or alighting 
passengers see infra § 724. 

28. Conn —^Rosenthal v. New York, 
etc., R Co. 89 A. 888. 88 Conn. €5, 
51 L..RA.,N.S.. 775. 

10 C.J p 910 note 2. 

Sanger from car on adjacent track 
Where a passenger is in a position 
rendering him liable to be injured 
by a car on an adjacent track, it is 
the duty of the conductor or other 
employee who has knowledge of the 
passenger’s dangerous position, and 
that he is oblivious of such danger, 
to warn him thereof—Gage v. St. 
Louis Transit Co, 109 S.W. 13. 211 
Mo. 139. 

29- Ind—Pere Marquette R- Co. v 
Strange, 84 N.E 819, 85 N.E. 1026. 
171 Ind 160, 20 L.RA-,N.S., 1041 
10 C J p 910 note 4. 

Going on platform 

Where a passenger, in violation of 
the rules of defendant company, was 
smoking in a coach, and, upon being 
asked to stop, asked where he could 
go, and was told by the porter that 
if he wanted to smoke, he could go 
out on the platform, and. on doing 
so. slipped and fell off tram and was 

13 C.J.S.-^ 


injured, the porter was not negligent 
in failing to warn passenger of the 
dangers of going on the platform,— 
Rhodes v, Houston E. & W. T R 
Co.. TexCiv.App, 242 S.W. 263. 

30l Mass.—Olund v. Worcester Cons. 

St. R. Co.. 92 NJE. 720. 206 Mass. 
544 

3L Mo.—^Ephland v. Missouri Pac. 
R. Co., 37 SW. 820, 38 S.W 926. 
137 Mo- 187. 59 Am.S.R. 498. 35 L. 

R. A. 107. 

10 C.J. p 910 note 6. 

32. Ill—Chicago, etc., R. Co. v. Fel¬ 
ton. 17 NE. 765. 125 Ill. 458. re¬ 
versing 24 IlLApp. 376 
Mo—^Kleiber v. People’s R. Co, 17 

S. W. 946. 107 Mo. 240, 14 LRA. 
613. 

33;. Ala.—Alabama Great Southern 
R. Co V. Hawk, 72 Ala. 112. 

Tenn.—^Louisville, etc., R. Co. v. Mc¬ 
Kenna. 7 Lea 313. 

34. Ark.—Missouri Pac Transp. Co 
V. Robinson, 86 S W.2d 913, 191 
Ark- 428. 

35i. Ark—^Missouri Pac Transp. Co. 
V- Robinson, supra—Arkansas Cent 
R. Co V. Janson, 119 SW. 648, 90 
Ark. 494- 

Mo.—^Burkett v. Missouri Pac. R. Co, 
App., 208 S.W. 104 

Tex.—^Paris & G. N. Ry. Co. v At¬ 
kins, Civ App, 1S5 S.W. 306, af¬ 
firmed 234 S.W. €6, 111 Tex. 306. 

10 C J. p 865 note 26. 

Bus company is not insurer of its 
passengers.—^Mahfouz v. Interurban 
Transp. Co., 135 So. 740, 17 La App. 
241. 


Chauffeur of a sight-seetug auto- 
mobila which carries passengers 
owes them the highest degree of 
care.—^MePadden v. Metropolitan St. 
R. Co, 143 SW. 884, 161 Mo App. 
652. 

Owner and operator of scenic 
railway is bound to exercise the 
highest degrree of care for the safety 
of its passengers, and to do all that 
human foresight and vigilance can 
do consistent with the mode of con¬ 
veyance and the practical operation 
of the business to prevent accidents 
to such passengers—Sentker v. Mar¬ 
tin, 19 Ohio N.F.. N.S. 445- 

Taxicab drivers 

(1) A taxicab driver is bound to 
exercise in the management of his 
taxicab the highest degree of care 
required by the circumstances to 
protect a passenger from injury dur¬ 
ing transportation, but is not bound 
to anticipate every possible peril, 
and IS not an insurer nor obliged to 
foresee the impossible or highly im¬ 
probable.—^Intriligator v. Goldberg, 
Mass., 12 N.E 2d 730. 

(2) A jitney driver as a common 
carrier owed to bis passenger the 
duty of exercising the highest degree 
of care compatible with the practi¬ 
cal operation of the car. That ^uty 
would not be met as a matter of 
law by a mere observance of the law 
of the road. His negligence, if any, 
as between him and his passenger 
is to be measured by his duty as a 
common carrier, not by his duty to 
other users of the highway.—Singer 
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the proper degree of care has been exercised,3® and 
as compared with other modes of conveyance the 
more dangerous the character of the machine used 
by the carrier the greater the care and caution re¬ 
quired in its use.37 

§ 684. Freight or Mixed Trains 

A carrier must generally exercise the highest degree 
of practicable care, skill, and diligence for the safety of 
a passenger received for transportation on a freight or 
mixed train. 

In the operation of freight or mixed trams, some¬ 
what greater peril is involved to passengers nding 
thereon than is involved in the operation of passen¬ 
ger trains,®® and, as explained infra §§ 750, 774, 
794, a passenger on such a train assumes the incon¬ 
veniences and additional risks that are usually and 


reasonably incident to transportation on such trains. 
However, as in the case of passengers generally, as 
stated supra § 677, it is the duty of the carrier to 
carry a passenger on such a train safely to his des¬ 
tination,®® and in doing so to exercise the same 
high degree of care that it owes to passengers on 
ordinary passenger trains, and this generally means 
the highest practical degree of care consistent with 
the operation of a freight or mixed train,^® taking 
into consideration the different facts and circum¬ 
stances that attend transportation on such a tram,**! 
such as the fact that, in the absence of statute, a 
carrier is not required to equip jits cabooses like 
passenger cars, and that inconvenience and danger 
necessarily attend such mode of conveyance and 
in some states this rule of liabihty is expressly en¬ 
forced by statute.^® Such a passenger does not as- 


V Martin, 164 P- 1105, 1107, 96 Wash. 
231. 

(3) A taxicab operator owes to 
passenger for hire the duty to ex¬ 
ercise the utmost care and diligence 
to provide safe transportation.—Lar¬ 
son V- Blue & White Cab Co., CaL 
App.. 75 P.2d 612. 

(4) A taxicab owner, engaged in 
business of transporting passengers 
for hire, was under duty of ex^cis- 
ing highest degree of care to trans¬ 
port passenger in safety.—Dix v. 
Gross. Ill SW.2d 673. 271 Ky. 231— 
Adams V. Hilton. 110 S.W.2d 1028, 
270 Ky. 818 

(5) Operators of taxicabs are re¬ 
quired to use utmost skill, diligence, 
and foresight consistent with their 
business for safety of passengers, 
and are liable for slightest negli¬ 
gence —Fielding v. Publix Cars. Neb, 
277 N.W. 331. 

Care required of carrier operating 
Vessel see CJ.S. title Shipping § 
193, also 58 C.J- p 548 note 32— 
p 551 note 74. 

36. Ga.—Southern R. Co v. Cun¬ 
ningham, 50 SB. 979, 123 6a. 90. 

10 aJ. p 865 note 27. 

37. N.C—Cates v. Hall, 88 S.E. 524, 
171 N.C 360- 

36. La.—^Johnson v. Missouri Fac 
Ry. Co., 2 La App. 244. 

10 C.J. p 865 note 31. 

Injury resultmg from jerks and jars 
of freight train see infra § 750. 
Who are passengers on freight or 
mixed trains see supra § 552. 

39. ND—Faubion v. Minneapolis, 
St. P. & S S. M. By. Co., 177 N. 
W. 371. 45 N.r>. 269. 

40. Ark—^Meeks v. Graysonia, N. & 
A R. Co., 272 S.W. 360, 168 Ark 
966 

Ky.—^Millers Creek R Co. v Blevins, 
205 SW. 911, 181 Ky. 800—Ken-i 
tucky & T Ry Co v- Ball, 194 
S W. 785. 175 Ky. 630. 


La.—^Johnson v. Missouri Pac. Ry. 
Co, 2 La.App. 244 

Mo —^Rissmiller v. St. Louis & H. 

Ry. Co., App, 187 S W. 573. 

Tex.—^Fort Worth & I) C Ry. Co v 
Hawley, Civ App., 235 SW. 659— 
Toes v. Texas & P. Ry. Co., Civ. 
App., 211 S W. 311. 

10 C J. p 865 note 33. 

‘Rer'*oiL for rule 

“Conditions of operation and man¬ 
agement, of course, are difEerent 
from those of a passenger train, 
but the human element is the same, 
and the same rule is justly applica¬ 
ble to both. As to the matter of ap¬ 
plication, it is to be administered in 
each case according to the circum¬ 
stances of that case.*'—^Paris & G 
N. R. Co. V. Atkins, 234 SW 66, 67, 
111 Tex. 306, affirming, CivApp., 185 
SW. 306. 

Irrespective of ownendiip of car 
A railroad company's liability for 
injury to persons properly in freight 
car during course of transportation, 
for injuries sustained because of de¬ 
fects therein which might have been 
discovered by reasonable inspection, 
does not depend on such company's 
ownership of car which it adopts as 
part of its own equipment, irrespec¬ 
tive of source from which received 
—^Dominices v. Monongahela Con¬ 
necting R. Co, 195 A 747, 328 Pa 
203. 

l«ack of accommodations 

A carpenter at work under govern¬ 
ment contractors at an army camp 
site who knew that a cattle car was 
the only accommodation furnished 
by a railroad to transport workers 
to and from a city to the camp site, 
and chose to avail himself of it, 
cannot recover for injuries received 
when he slipped and fell as he was 
disembarking at the usual stopping 
place, on the ground that the rail¬ 
road failed to fux^sh proper accom¬ 
modations—Gilliam V. Atlantic Coast 
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Line R Co., 103 S.E. 10, 179 N.C 
508 

41- Tex.—^Paris & G N R. Co v 
Atkins, 234 S W. 66, 111 Tex. 306, 
affirming. Civ.App, 185 SW. 306. 
"As to what facts will raise an hu 
ferenc$e of negligence is quite dif¬ 
ferent in the case of passenger 
trains and freight trams''—^Burkett 
V. Missouri Pac. R. Co., Mo App., 208 
S W 104, 105 

Distinction between degree of care 
on passenger and freight trains 
It has been held that the degree of 
care required of carriers and their 
servants on passenger trams is 
greater than that required on freight 
trams, where certain accommoda¬ 
tions have been provided for pas¬ 
sengers. 

U S.—^Reber v. Bond, C C Miss , 38 F. 
822. 

Ky—^Kentucky & T. Ry. Co v. Ball, 
194 SW. 785. 175 Ky. 630. 

Every reasonable care and precau¬ 
tion 

It is no less the duty of the car¬ 
rier to exercise every reasonable 
care and take every reasonable pre¬ 
caution against injury to passengers 
which appliances for that mode of 
transportation will admit of—^Riggrs 
V. Norfolk-Southern R. Co, 124 SB 
749. 188 N C. 366 

42. Kan—Jones v. Atchison, etc., R 
Co. 157 P 399. 98 Kan 133. 

10 C J p 866 note 34. 

The test of due care toward a pas¬ 
senger riding in caboose of freight 
tram is what prudent and cautious 
men would do under the same or 
similar circumstances, and not what 
railway employees usually or ordi¬ 
narily do—^Paris & G. N. Ry Co v. 
Atkins. Civ App., 185 S W. 306, af¬ 
firmed 234 SW 66, Ill Tex 306. 

43. Cal.—^Roberts v. Sierra R. Co., 
Ill F. 519, 14 Cal App. 180. 

10 C.J. p 866 note 35. 
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sume any risks from the lade of proper care on the 
part of the carrier, as stated infra §§ 774, 794, and 
if such care is not exercised by the earner, and a 
passenger is injured thereby, the carrier is negligent 
and liable,^^ A person riding on a pass in a camp 
car attached to a freight tram has been held not 
entitled to the same degree of care for his safety 
as is a passenger on a regular passenger train.^® 

Persons accompanying stock. Under these rules 
drovers or persons accompanying stock on freight 
trains under a contract for transporting such stock, 
are entitled, as passengers, to the highest degree of 
care, diligence, and skill for their safety, consistent 
with the operation of the fra m M 

§ 685. > Stagecoaches 

A common carrier of passengers by stagecoach or 
motor vehicle is generally bound to exercise the highest 
degree of care, skill, and diligence for the safety of its 
passengers. 

The principles governing the liability of passen¬ 
ger carriers seem first to have been laid down in 
stagecoach cases, and it was early settled that the 


owner of a stagecoach is not an insurer of the safe¬ 
ty of his passengers, and is liable only in case of 
negligence.'*" How'cver, a carrier by stagecoach or 
cab is bound to exercise the greatest care and dili¬ 
gence, and IS liable for the slightest negligence of 
himself or his servants.^^ Such a carrier is re¬ 
quired to exercise great care with reference to the 
vehicle used, the horses and harness, and the pru¬ 
dence, skill, and sobriety of the driver, and is lia¬ 
ble if, through the slightest negligence in these re¬ 
spects, or in the conduct of the driver, a passenger 
is injured.**® 

Motor vehicle carriers. The rules considered 
heretofore, in §§ 677 and 678, as to the degree of 
care required of common carriers of passengers ap¬ 
ply to common earners operating by motor vehi- 
cle,50 and, in accordance vrith those rules, it is gen¬ 
erally held that the highest degree of care, skill, 
and diligence, or, as otherwise expressed, the high¬ 
est degree of care consistent -with the mode of con¬ 
veyance and the nature of the business, must be ex¬ 
ercised for the safety of its passengers by a com¬ 
mon carrier operating by motor vehicle,®! such as 


liability for gross iLogligence 

(1) Under a statutory provision 
that a railroad company shall be lia¬ 
ble to a passenger on a freight train 
only for gross negligence, the com¬ 
pany is not required to take the 
same precautions for the safety and 
comfort of such a passenger as it 
must for a passenger on a passen¬ 
ger train—Binder v. Union Pac. R. 
Co, 194 P. 314. 108 Kan- 47—10 C.J. 
p 866 note 35 [b]. 

(2) This rule, under some stat¬ 
utes, applies only to a freight train 
not intended for both passengers and 
freight —^Illinoia Cent. R. Co. v. 
White, 52 So. 449, 55 So. 593. 97 
Miss 91—^10 CX p 866 note 35 [c].| 
44w Fla—Atlantic Coast Line R. Co. 

V. Hamlett, 89 So. 337, 81 Fla. 872. j 
10 C J p 866 note 37. 

45u Md—Western Maryland Ry. Co 1 
V. Shatzer, 120 A- 840, 142 Md. 274. 
46. Okl.—Liusk V. McBride, 175 P. 
747, 73 Okl. 283—Missouri, K. & 
T. Ry. Co. V. Lynn, 161 P. 1058, 62 
OkL 17. 

Tex.— Yoes v. Texas & P. Ry. Co., 
CivApp, 211 S.W. 311, error re¬ 
fused—^Texas & N. O R. Co. v. 
Tillman^ Civ.App, 197 S.W. 1128. 

10 aJ p. 867 note 38. 

Meed not take caboose to ■n'niording 
chute 

A statute requiring the earner to 
furnish a caboose for the transporta¬ 
tion of an attendant of live stock 
“to the actual place of unloading 
such shipment.’* does not require the 
carrier to take the caboose along 
with the live stock car to the un-| 


loading chute—Vulgamott v. Hines, 
Mo.App, 229 S.W. 394. 

Biding in car with stock 

A live stock shipper who is per¬ 
mitted by the carrier to nde with the 
stock in a stock is entitled to the 
degree of care due a passenger, but 
not to the protection which conld 
and should have been afforded him if 
a passenger on a passenger train, or 
if he had traveled in the caboose, as 
he had a right to do.—^Beasley v. 
Hines, 219 SW. 757, 143 Ark. 54, 15 
AL.R. 864. 

Safe place to alight 

• A carrier must exercise the high 
degree of care which it owes to a 
l>assenger not to set a person ridmg 
on a drover’s pass down at an un¬ 
safe place, or a place so remote from 
the depot platform used for passen¬ 
gers as would expose him to -mpni- 
fest danger.—^Roberts v. Ft Worth 
& D C. Ry- Co., Tex.Civ.App., 229 
SW. 954. 

4!7- Mont.—^Taillon v. Mears, 74 P. 

421. 29 Mont. 161, 1 Ann.Cas. 613 
10 CX p 867 note 39. 

Carrier not insurer generally see su¬ 
pra § 676. 

48. Cal —Wright V- Yosemite Transp. 
Co, 175 P. 90S, 38 CalA^pp. 782— 
Wnght V, Yosemite Transp. Co., 
175 P 905, 38 CaLApp. 277. 

Iowa.—Bonce v. Dubuque St. R Co.. 
5 K.W. 177, 53 Iowa 278. 36 Am.R 
221 

Wash.—Nicktovich v. Olympic Motor 
Transit Co., 272 P. 736. 150 Wash- 
278. 

10 C.X p 867 note 40. 
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49- Kan.—Lewark v Parkinson, 85 
P. 601. 73 Kan. 553, 5 L..R.A-,N.S, 
1069 

10 C.X p 867 note 41. 

Care required in hiring employees 
generally see infra § 688. 

50. Ark.—^Missouri Pac Transp. Co. 
V. Robinson, 86 SW.2d 913, 191 
Ark. 428. 

51- Cal—^McKinley v. Dalton, 17 P. 

2d 160. 128 Cal.App 298. 

Ky.—Jesse v. Dunn, 51 S.W.2d 918, 
244 Ky. 613. 

An organization operating an am¬ 
bulance gratuitously for members of 
the public, but expecting contribu¬ 
tions to the ambulance fund, is lia¬ 
ble as a “public earner’’ to an oc¬ 
cupant for ordinary negligence by 
the ambulance driver.—^Leete v. 
American Post Ho. 79, Amencan Le- 
gion, 158 A 919. 114 Conn. 400. 

Passenger having into'*ioativg liquor 
no ezense 

Where plaintiff at time of injury 
was passenger in automobile of de¬ 
fendant common carrier driven by 
its employee, defendants were legal¬ 
ly bound to exercise high degree of 
care, and fact^^lhat another passeur- 
ger had intoxicating liquor m his 
possession does not absolve defend¬ 
ants, on theory that automobile was 
hired for purpose of transporting 
intoxicating liquor, in violation of 
law.—^Bower Auto Rent Co. v. Young, 
Tex.Giv.App., 274 S.W. 295. 

Care required of private earner by 
motor vehicle see supra S €78 d. 
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by auto stage or motor bus,®- or jitney bus.®^ If 
the operator of such a vehicle, by his negligence, 
creates or helps to create an emergency the exer¬ 
cise of ordinary care thereafter will not relieve him 
from liability to an injured passenger;®^ but the 
carrier is not liable for injury to a passenger if it 


has been entirely free from negligence.®® 

Taxicab. The owner or operator of a taxicab, 
as has generally been held, must exercise the high¬ 
est degree of care, skill, and diligence, compatible 
with the practical operation of the cab, for the safe¬ 
ty of its passengers.®® The exercise of such care is 


52L Ark.—Wade v. Brocato. 95 S W 
2d 94—Missouri Pac. Transp Co. v. 
Robinson, 86 S.W.2d 913. 191 Ark. 
428. 

Cal—Simmons v. Pacific Electric By. 

Co., 212 P. 637, 60 CalApp. 129. 
Conn—^Robinson v. Connecticut Co., 
189 A 453, 122 Conn 300 
IlL—^Rowan v. Bartonville Bus Line. 
242 IlLApp 451. 

Ky.—^McGraw v. Ayers, 58 S.W.2d 
378, 248 Ky. 166. 

La—^Baptiste v. New Orleans Public 
Service. App. 161 So. 783 
Mass—^Turner v. Berkshire St. Ry. 
Co. 198 N.E. 178. 

Miss—Oliver Bus Lines v- Skaggs. 

164 So 9, 174 Miss. 201. 

Neb—Giffen v Lincoln Traction Co., 
225 NW. 232, 118 Neb. 459. 

Okl—Missouri, Kansas & Oklahoma 
Coach Lines. V. Burton, 72 P.2d 385 
Or.—^Richardson v. Portland Track¬ 
less Car Co. 233 P. 540. 113 Or. 
544. 

Tenn.—^Tennessee Coach Co. v. 
Young, 80 SW.2d 107, 18 Tenn. 
App. 592—Greyhound Lines, Inc. v. 
Patterson, 14 Tenn. App. 652— 

Blount County v. Perry, 7 Tenn 
App 340. 

Wash—Washington v. City of Seat¬ 
tle. 16 P.2d 597, 170 Wash. 371, 86 
A.L.R. 113—Duggins v. Interna¬ 
tional Motor Transit Co., 280 P. 50, 
153 Wash. 549—Nicktovich v. 
Olympic Motor Transit Co., 272 P. 
736, 150 Wash 278 

W.Va.—Bennett v. BarUett. 158 SE. 
712, 110 W.Va. 478. 

A driver in sole charge of a bns 
is obligated to give highest degree 
of care for safety of his passengers 
compatible with reasonable move¬ 
ments of bus in performing his du¬ 
ties of assisting passengers in dis¬ 
posing of their baggage and remov¬ 
ing It when passengers reach their 
destination.—^Intemrban Transp. Co. 
V. Reeves, Ark, 108 S.W 2d 594. 

As distingiii^ed from carriers by 
railroad **it must be borne in mind 
that a railroad company is generally 
responsible for the condition of the 
tracks over which it^runs it trams, 
while automobile carriers have no 
control of the public highways over 
which they transport their x>£Lssen- 
gers ”—^Karp v Powers, 124 So. 781, 
782, 12 La App 518. 

City carrying passenger in its bns 
for hire owes utmost precaution to 
passenger to see that passenger is 
safely earned to her destination, and 


city, to escape liability for passen¬ 
ger’s in Junes while in bus, has to be 
free from any negligence contnbut- 
mg to the injury.—Johnson v City 
of Monroe, La.App, 164 So. 456. 
Defects in. highway 

Camer of passengers by motor bus 
is not liable for accident caused by 
unknown defects in road which ap¬ 
pears safe and solid, where defects 
could not be detected by exercise of 
highest degree of care consistent 
with practical conduct of its busi¬ 
ness.—Oliver V- Union Transfer Co, 
71 S.W 2d 478. 17 Tenn.App. 694. 
jaigh. degree of care 

(1) A motor bus company must 
use a high degree of care to trans¬ 
port its passengers safely—Schrei- 
ber V. Public Service Co-ordinated 
Transport, 169 A 629, 112 NJ.Law 
199—^Holda v. Public Service Co-ordi¬ 
nated Transport, 168 A. 753, 11 N.J 
Misc. 879. 

(2) The distinction has been made 
that the owner of the utility owes 
a high degree of care, but that the 
operator owes a duty of reasonable 
care only—^Maldonato v. Ironboimd 
Transp. Co., 156 A. 275, 9 N J.Misc 
985. 

Proper car in fhe inspectioii, 
tenance, and operation, of the bus 
must be exercised by a motor bus 
owner, and his failure to do so is 
the only negligence for which he is 
liable to a passenger.—Sakowski v 
Baird. 69 S.W2d 649, 334 Mo. 951. 

Safe transpoxtatioiL to the end of 
his journey is a duty owed by a mo¬ 
tor bus company to a passenger — 
Martin v Interurban Transp. Co., 131 
So.‘ 514. 15 T App. 256. 

53. N.J.—Schott V. Weiss, 105 A. 

192. 92 N.J.Law 494. 

Wash.—Singer v. Martin, 164 P. 1105, 
96 Wash 231- 

Wis—McCaffrey v. Automobile Lia¬ 
bility Co, Limited. Mutual, 186 N 
W. 585, 176 Wis 230. 

Statement of rule 

Jitney driver, as common carrier, 
owes passenger utmost care, dili¬ 
gence, and foresight in operation and 
management of his vehicle and is 
liable if guilty of negligence in 
slightest degree, whereby passenger, 
not himself negligent, is injured — 
Riggshy V Tritton, 129 SE 493, 143 
Va. 903, 45 A..L.R 280, motion de¬ 
nied 133 S B 580. 45 A.L R. 280. 

As to a passenger riding on. the 
mulling board, with the driver’s per- 
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mission, the driver is bound to use 
ordinary care not to increase the 
hazard—Cecil v. Jermgan, 4 Tenn. 
App 80. 

JKere observance of the law of the 
road by a jitney bus driver is not 
a sufficient discharge of his duty to 
a passenger to exercise the highest 
degree of care compatible with the 
practical operation of the car, his 
negligence, if any, as between him 
and his passenger, being measurable 
only by his duty as a common car¬ 
rier, and not by his duty to other 
users of the highway —Singer v. 
Martin, 164 P. 1105, 96 Wash 231 

54. Ky—^McGraw v Ayers, 58 S.W 
2d 378. 248 Ky 166. 

55w La.—^Baptiste v. New Orleans 
Public Service, App, 161 So 783 
Mo—Sakowski v. Baird, 69 S.W-2d 
649, 334 Mo. 951. 

56l Cal.—^Bezera v. Associated Oil 
Co. 3 P2d 622. 117 CaLApp 139. 
m.—^Reitz V. Yellow Cab Co, 248 IlL 
App. 287. 

Ky—^Hensley v. Braden, 91 S.W 2d 
34, 262 Ky 672—Shelton Taxi Co. 
V Bowhng, 51 S W 2d 468, 244 Ky. 
817. 

La.—^Upton v. Bell Cabs. App, 154 
So. 359—^Thibodeaux v. Star Check¬ 
er Cab Co, App, 143 So 101 
Me—Chaput v. Lussier, 165 A 573, 
132 Me 48 

Mass —Guinevan v Checker Taxi Co, 
194 N.E 100, 289 Mass 295 
Minn—^McKellar v. Yellow Cab Co., 
181 N.W. 348, 148 Minn. 247. 

Or.—^Ramsdell v Frederick, 285 P. 
219, 132 Or. 161. 

Pa —^Hughes v Pittsburgh Transp. 

Co., 150 A 153. 300 Pa. 55 
Tenn.—^Wishone v. Yellow Cab Co., 
App., 97 S W 2d 452. 

Va—^Hogan v. Miller, 157 SE. 540, 
156 Va. 166 

Wash —^Rich v Campbell, 2 P 2d 886, 
164 Wash 393—^Fleming v. Red 
Top Cab Co, 233 P. 639, 133 Wash. 
338 

Wis—Scales v. Boynton Cab Co., 223 
N.W. 836. 198 Wis 293,-69 ALR 
978—^Anderson v- Yellow Cab Co., 
191 N.W. 748, 179 Wis. 300, 31 A. 
LR 1197. 

Extraordinary diligence 

Operators of taxicab business of 
transporting general public for hire 
are carrieis and must exercise extra¬ 
ordinary diligence for protection of 
passengers—^Locke v. Ford, Ga.App., 
187 SE. 715. 
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a primary duty of the driver of the taxicab,®^ and 
he must exercise a higher degree of care for the 
safety of his passenger than for the safety of a 
pedestrian,58 and a higher degree of care than is 
imposed on an automobile owner who carries a per¬ 
son as his guest or as an accommodation.59 

§ 686. Street Cars of Various Kinds 

A street railroad company, as a common carrier of 
passengers, generally is required to exercise the highest 
degree of care, prudence, and foresight for the safety 
of its passengers. 

A carrier by street car is not an insurer of the 
safety of its passengers, but is liable only for neg¬ 
ligence, in failing to exercise a proper degree of 
care,®® and hence is not liable for an injury to a 
passenger which the exercise of reasonable fore¬ 
sight would not have anticipated or due care have 
avoided.®^ In some cases language has been used 


wuth reference to transportation of passengers in 
this manner, indicating that reasonable care and dil¬ 
igence is all that is necessary to relieve the carrier 
from liability- for injuries happening to the passen¬ 
ger in the course of transportation;®- but in most 
of the cases the general rule of liability is laid 
down, as in other cases discussed in §§ 677 and 678, 
to the effect that a street railroad company is re¬ 
quired to exercise the same degree of care and dili¬ 
gence for the safety of its passengers as is any oth¬ 
er common carrier of passengers, such as an ordi¬ 
nary railroad company,®^ that is, the highest degree 
of care, prudence, and foresight, or, as it is other¬ 
wise expressed, the highest degree of care and skill 
w'hich prudent men would use and exercise in like 
business and under like circumstances, or the high¬ 
est degree of care, skill, and diligence, cansistent 
with the practical operation of the road ;®^ and par¬ 
ticularly is a street railroad governed by the rules 


Kl£flL degree of cure required 
Mich.—^Durfey v. Milligan, 251 N.W. 
356, 265 Mich. 97. 

NJ—King V. SteglitB, 166 A. 146, 
111 isr J Law 11. 

OrAiTiary or reasonable care required 
Ind —^Hudnut v. Indiana De Luxe 
Cab Co., 182 NJEL 711, 98 IndJ^pp 
44. 

Mass.—^Dion v. Drapeau, 150 N.B- 14, 
254 Mass. 186 

Taxicab constitutes ''badkney 
coach” as regards taxi owner's lia¬ 
bility for passengers' injuries.—Cha- 
put V. Lussier, 165 A. 573, 132 Me. 
48. 

The driver mnst be alert and 
watchfnl at all times, and exercise 
the necessary care to carry his pas¬ 
sengers safely.—^McKellar v- Tellow 
Cab Co, 181 N.W. 348, 148 Mmn. 247. 

57- CaL—^Bezera v. Associated Oil 
Co., 3 P2d 622, 117 CaLApp, 139. 
Wash.—Garrow v. Seattle Taxicab 
Co., 238 P. 623, 135 Wash- 630. 45 
A.LR 293. 

58. Md —Sun Cab Co. v. Reustle, 
192 A. 292. 

59. Wash—Garrow v. Seattle Taxi¬ 
cab Co. 238 P. 623, 135 Wash. 630. 
45 A L R. 293. 

60- Ala.—O’Brien v. Birmingham 
Ry, Light & Power Co., 72 So. 343, 
197 Ala 97. 

Ark.—^Arkansas Power & Light Co. 

V Boyd. 65 SW.2d 919. 188 Ark 
254—^Arkansas Power & Light Co. 

V Mart. 65 S-W.2d 39. 188 Ark. 202 
m.—Grubczak v Chicago Rys. Co, 

242 IllApp. 384. 

La—^Bynum v. City of Monroe, App, 
171 So. 116—^Mahfouz v. Interur- 
ban Transp. Co, 135 So 740, 17 
. La.App. 241—Martin v. Interurhan 
Transp. Co., 131 So. 514, 15 La. 


App. 256—Schuh v. X O. Public 
Service. Inc, 5 La. App. 57. 

Mo—^Jordan v. St. Louis Public 
Service Co, App, 103 S W 2d 552 
RI—^Bines v. IJnited Electric Rys 
Co, 148 A. 417, 50 R 1. 438. 

Tex—Dallas Ry & Terminal Co v 
Travis, Civ-App.. 46 SW.2d 743. 
affirmed 78 S.W2d 941, 125 Tex 
11 . 

10 C J. p 867 note 44. 

Slight negligence of street railroad 
proximately causing passenger's in¬ 
jury may render railroad liable, pro¬ 
viding passenger could not himself 
have avoided injury by exercising 
ordinary care —Leslie v. Georgia 
Power Co., 171 S.E. 395, 47 Ga.App 
723. 

Carrier as not insurer generally see 
supra S 676 

61- Ill-—See Holler v. Chicago City 
Ry. Co, 209 IlLApp. 140. 

D.C.—^Kight V. Metropolitan R Co.. 
21 App D.C. 494. 

Minn—Winchell V. St- Paul City R 
Co. 90 N.W. 1050. 86 Mmn 445. 
Wash—^Tobin v. City of Seattle, 221 
P. 583. 127 Wash 664. 

Xnjnxy by wire accidentally attached 
to car 

If the wire which caught deceased 
was accidentally attached to the 
street car while m operation, and 
operators had no knowledge of it, 
and were not negligent in failing to 
discover it, verdict could not be for 
plaintiff on account of the operators' 
negligently allowing the wire to be¬ 
come attached to the car.—O’Brien 
V. Birmingham Ry. Light & Power 
Co. 72 So 343. 197 Ala. 97 
Injuries by accident generally see m- 
fra § 697. 

68. Mass—^Fiske v. Boston Elevated 
Ry. Co., 194 N.EL 835. 289 Mass. 
593—^Fitzgerald v. Boston Elevated 
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Ry. Co.. 174 NE. 490. 274 Mass. 
287. 

10 C.J p S6S note 46. 

“The rule of the highest degrree 
of care is usually applied m cases 
where the accident results from de¬ 
fective roadbeds, machinery, or cats, 
and rarely in cases where the result 
follows negligent operation by the 
motorman.”—^Taddeo v. Tilton, 289 X. 
YS. 427, 433. 248 App.Div. 290 
Xf carrier has selected an efficient 
motorms*"", prescribed proper rules 
for operation, etc, it should be held 
liable for the exercise of that cars 
by its motorman in any situation 
that may arise that would be exer¬ 
cised by the average individual of 
ordinary prudence under like circum¬ 
stances—O'Brien v. New York Rys. 
Co., 174 N.YS. 116. 185 AppDiv. 867 
—10 CJ. p 868 note 46 Ebj. 

63h S C —^Derrick v. Columbia Ry., 
Gas & Electric Co., 137 S.E. 682, 
139 SC 200. 

Tex.—^Dallas Ry & Terminal Co. v. 
Travis, Civ.App., 46 S W 2d 743. af¬ 
firmed 78 S.W.2d 941, 125 Tex 11. 
10 C J. p 868 note 48. 

eA Ala —^Birmingham Electric Co. 
V. Shelton, 163 So. 633. 231 Ala. 
110—^Birmingham Electric Co. v. 
Shephard, 110 So 604. 215 Ala. 316 
—^Birmmgham Ry, Light & Power 
Co. v. Gray, 71 So. 689, 196 Ala. 
42. 

Ark —Arkansas Power & Light Co. 
V. Boyd. 65 S.W 2d 919, 188 Ark- 
254 

Cal—^Drury v. Los Angeles Ry. Cor¬ 
poration, 282 P. 525, 102 CalA.pp. 
58 

Colo.—Colorado Springs & Intenir- 
ban Ry. Co. v. Reese, 169 P. 572, 
69 Colo. 1. 

Conn—Cavanaugh v Connecticut Co.. 
149 A- 131. 110 Conn. 698—^BeUe- 
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regulating steam railroads, where it operates its 
cars beyond the limits of the city through open 
country.®^ These rules of liability are applicable 
to carriers operating horse cars,®® cable cars,®^ 
electric cars,®® and elevated railways.®® 

A statute providing that a railroad company shall 
be liable for damages inflicted on passengers while 
being transported over its road has no application 
to street railroads;^® and an ordinance as to the 

deau V. Coiuiecticut Co, 149 A. 127, 

110 Conn. 625. 

Ill—Walsh V. CMcagro Rys Co.. 128 
NE 647, 649, 294 Ill. 586, revers¬ 
ing 216 IllApp 409—Kaldunski v. 

Chicago City Ry. Co., 250 llLApp. 

475—Grubczak v. Chicago Rys. Co., 

242 IlLApp. 384. 

Ind.—^Ft Wa 3 me & Northern Indi¬ 
ana Traction Co. v. Parish, 119 N. 

E. 488. 67 IndApp. 597. 

Iowa—^Elliebenstein v. Iowa Ry. & 

Light Co., 188 N.W. 129, 193 Iowa 
892. 

La.—^Bacon v- New Orleans Public 
Service, 137 So. 213, 18 La-App. 

96, rehearing denied 137 So. 866, 

18 LaApp. 96—^Thomas v. Shreve¬ 
port Rys. Co., 127 So. 119, 13 La. 

App. 212. 

Mass.—^Bilodeau v. Fitchburg & L. 

St. Ry. Co. 128 N,E. 872, 236 
526—^MacGilvray v Boston Elevat¬ 
ed Ry. Co, 118 N.B. 166, 229 Mass. 

65. 4 A L.R 283. 

Mich.—^Selman v. City of Detroit, 278 
N.W. 112, 283 Mich. 413—Larskow- 
ski v. Detroit United Ry., 159 N.W. 

530, 193 Mich. 409. 

Mo.—^Toomey v. Wells, 276 S.W. 64, 

310 Mo 696—WalQuist v. Ronsas 
City Rys Co., 237 S.W. 493. 292 
Mo. 34—Jordan v. St. Louis Pub¬ 
lic Service Co., App, 103 S.W.2d 
552—Cooley v- Dunham, 195 S.W. 

1058. 196 Mo.App. 399. 

Ohio —Cmcmnati Street Ry. Co. v. 

Mueller, 200 N.E. 770, 51 Ohio App. 

314—Cincinnati Street Ry. Co. v, 

Henkel, 176 N.B 101, 38 Ohio App. 

243—Morris v. Cincinnati Traction 
Co., 20 Ohio N.P..N.S., 607. 

Or.—Stamos v. Portland Electric 
Power Co., 274 P. 915, 128 Or. 310. 

Pa—Zaltouski v. Scranton Ry. Co., 

165 A 847, 310 Pa. 531—Riff v. 

Pittsburgh Rys. Co., 148 A 102, 298 
Pa. 256—Appenzeller v. Philadel¬ 
phia Rapid Transit Co, 163 A. 387, 

107 Pa.Super. 319—Deady v. Phil¬ 
adelphia Rapid Transit Co., 100 Pa. 

Super. 208. 

SC—^Derrick v. Columbia Ry.. Gas 
& Electric Co., 137 SJB. 682, 139 
S.C 200. 

Tenn —^Memphis St. Ry. Co. v. Ca- 
vell. 187 S.W. 179. 

—^Memphis St Ry. v. 

Tenn Civ App 303 

Wash.—^Tobin v. City of Seattle. 221 
P. 583, 127 Wash 664. 


degree of care required of a street railroad for the 
safety of pedestrians and vehicles does not affect 
the degree of care required.of it for the safety of 
passengers.^i 

§ 687. Elevators 

The owner or operator of a passenger elevator is 
generally required to exercise the highest degree of care 
and diligence for the safety of passengers using the ele¬ 
vator. 

S W 2d 743—Dallas Ry & Termi¬ 
nal Co V Garner, Civ App, 42 S. 
W 2d 665. reversed on other 
grounds, Com.App , 63 S W 2d 542. 
Passengers of different senes, ages, 
healtiti, and physical ability require 
exercise of appropriate care by street 
railway employees, and what would 
be proper exercise of appropriate de¬ 
gree of care in one case may be 
gross negligence in another —Cin¬ 
cinnati Street Ry Co v. Mueller, 200 
N.E. 770, 51 Ohio App 314 

D.C.—^Dixon V Great Falls, etc, 
R Co, 38 App D C. 591, 598, Ann. 
Casl913C 571 
10 CJ p 869 note 50. 

An intemrban dectric railway is 
bound to exercise the highest de¬ 
gree of care and diligence for the 
convenience and safety of its pas¬ 
sengers—^Lewis v Cedar Rapids & I 
C. R. & Light Co. 167 N.W. 588. 183 
Iowa 725, LRA.1918E 826 
66. Ean —^Topeka City R. Co. v. 
Higgs, 16 F. 667, 38 Kan. 375. 5 
Am SR 754. 

10 C J p 869 note 51. 

67- Mo.—Sweeney v. Eansas City 
Cable R. Co.. 51 SW. 682, 150 Mo 
385. 

10 C J. p 869 note 52. 

68. Del —^McAllister v Peoples' R. 
Co., 54 A. 743, 20 DeL 272. 

10 C J p 869 note 53. 

Ballroad operating electric tube 
train owes high degree of care to 
passengers—^Benedetto v. Hudson & 
M R. Co. 156 A 37. 9 N.J.Misc 758 

69. Mass.—Fiske v Boston Elevated 
Ry. Co, 194 N.E. 835, 289 Mass. 
598 

An elevated railway, as a conm-mon 
carrier of passengers, owes to pas¬ 
sengers the duty of exercising rea¬ 
sonable care under the circum¬ 
stances, and this means a high de¬ 
gree of care—^the utmost caution 
compatible with the conduct of its 
business.—^Fitzgerald v. Boston Ele¬ 
vated Ry. Co, 174 NE 490. 274 
Mass. 287—Mucci v Boston Elevated 
Ry. Co, 159 NB. 513. 262 Mass. 308. 

TO. Neb—^Lincoln St. R. Co. v. Mc¬ 
Clellan. 74 N.W. 1074, 54 Neb. 672, 
69 AmS.R 736. 

10 CJ p 869 note 54. 

7L Mo.—Toomey v. Wells, 276 S.Wi 
64, 310 Mo. 696. 


135 Tenn. 462 
Felts, 6 


W-Va—Cain v Kanawha Traction & 
Electric Co, 95 SE 88. 81 WVa. 
631. 

10 C J. p. 868 note 49. 

Basis of duty 

A street railroad company must 
exercise the highest degree of care 
consistent with the practical opera¬ 
tion of its business for the safety of 
passengers, because it is a common 
carrier, and not because it has the 
right to take property by eminent 
domain.—^London v Bay State St. 
Ry. Co, 121 NE 394, 231 Mass. 480. 
Care required of motorman 

(1) A motorman must use **the 
highest reasonable degree of care, 
vigilance, and forethought consistent 
with the mode of conveyance and the 
practical operation of the road ”— 
Maher v. Connecticut Co., 155 A 854, 
855, 113 Conn. 556, 77 A.L R. 426 

(2) A motorman operating a one- 
man car is bound to exercise the ut¬ 
most care for the safety of his pas¬ 
sengers.—McNeil V. East Bay St. 
Rys.. 32 P.2d 598, 220 CaJ. 591. 

(3) Whether street car motorman 
negligently operated car, as regards 
passenger’s injuries, depends upon 
whether he acted with care required 
of a man under similar circum¬ 
stances.—Cavanaugh v. Connecticut 
Co., 149 A, 131, 110 Conn 698—Belle- 
deau V. Connecticut Co, 149 A. 127, 
110 Conn. 625. 

City, as a carzier of passengers 

on municipally owned street railway, 
is bound by the same degree of care 
as other such carriers—^Bradley v. 
City of Seattle, 294 P. 554, 160 Wash- 
100—^Tobin V City of Seattle, 221 P. 
583, 127 Wash. 664. 

B^Uckord^ui^Ty diligence 

It IS the duty of a street railway 
company to use extraordinary care 
and diligence to protect passengers 
from any injury which might rea¬ 
sonably be anticipated as arising 
from outside sources.—^Leslie v. 
Georgia Power Co., 171 S.E. 395, 47 
Ga.App. 723—Georgia Ry. & Power 
Co. V. Murphy, 110 S.E. 680, 28 Ga. 
App. 173. 

High degree of care 
N.Y.—^Rosenbaum v. Union Ry. Co., 
169 N.Y.S 456. 

Tex.—^Dallas Ry A Terminal Co v. 
Travis, ComApp.. 78 SW.2d 941, 
125 Tex. 11, affirming, Civ.App., 46 
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While, as stated supra § 533, the owner of a pas¬ 
senger elevator operated in a building for carrying 
persons up and down may not be a carrier of pas¬ 
sengers in the sense that he is bound to serve the 
public, yet his duty as to protecting the passengers 
in his elevator from danger is the same as that ap¬ 
plicable to common earners of passengers by oth¬ 
er means, and he is bound to do all that human 
care, vigilance, and foresight can reasonably sug¬ 
gest under the circumstances, and, in view of the 
character of the mode of convej’ance adopted, to 
guard against accidents and injuries resulting there¬ 
from, and a failure in this respect will constitute 
negligence rendering him liable,72 although he is 
not an insurer of the safely of the passenger,^^ 
therefore cannot be held responsible for an accident 
which he could not reasonably have anticipated or 
provided against nor can he be held responsi¬ 
ble, except for willful or wanton injury, to a person 
who goes on an elevator without right, or contrary 


to reasonable regulations.^® 

The owner or operator of a passenger elevator or 
escalator, on the grounds of public policy,^® is gen¬ 
erally required to exercise, for the safety of pas¬ 
sengers as variously expressed, extraordinary 
care,"^ the highest degree of care and diligence usu¬ 
ally exercised by prudent and cautious persons un¬ 
der the same or similar circumstances,^® or the 
highest degree of care and diligence which is prac- 
ticalty consistent with the efficient use and opera¬ 
tion of such mode of transportation."® These rules 
have also been held to apply to the owner of a 
freight elevator w'ho permits persons to ride there¬ 
on.®® According to some authorities, how^ever, the 
rule requiring the highest degree of care of a car¬ 
rier of passengers does not apply in case of an ele¬ 
vator, or escalator, but the owrner or operator is re¬ 
quired to exercise only ordinary or reasonable care 
for the safety of passengers using the same.®^ 


72, Ala.—Ensley Holding: Co. v. Kel¬ 
ley. 158 So. 896. 229 Ala. 650. 

Lia.—^Ross V. Sisters of Chanty of 
Incarnate Word. 75 So. 425. 141 Xa. 
601, I4R.A.1917F 260. 

Md—O’Neill & Co. v. Crummitt, 190 
A. 763. 

Mo —^McDermed v. Batker, App.. 20 
S.W.2d 597. 

Neb.—Dailey v. Sovereign Camp. W. 

O. W., 184 N.W 920. 106 Neb. 767. 
Nev—Smith v. Odd Fellows Bldg. 
Ass*n. 205 P. 796, 46 Nev. 48, 23 
A.DR. 38. 

Ohio.—McDowell v. Hockey, 167 N.E 
589. 32 Ohio App. 26. 

Pa—Strobel v. Park, 140 A. 877, 292 
Pa. 200, 57 A.L..R 253—McKmght 
V. S S. Kresge Co., 132 A. 575, 285 
Pa. 489. 

Tex—City Nat- Bank v- Pigott, Civ 
App. 270 S.W. 234. 

Wash—Rranzusch v. Trustee Co, 
161 P 492, 494, 93 Wash. 629. 

10 C.J. p 869 note 56. 

CozpiLS Jiixis statement has re¬ 
ceived judicial approval in Jenkins v. 
Missouri State Life Ins. Co., 69 S.W. 
2d 666. 670. 334 Mo. 941. 

A^t sf of O'vn^^’^OXL and of comnnlsision 
“One who is charged with negli¬ 
gence in failing to remedy some ex¬ 
isting condition of his premises is 
not under the same duty of watch¬ 
fulness to discover and prevent dan-| 
ger as one who is actively engaged 
m transporting persons from one 
level to another by means of an ele-| 
vator operating in a shaft, every I 
movement of which creates a new 
situation.”—Jenkins v. Missouri State 
Life Ins Co.. 69 S.W.2d 666. 670. 
334 Mo. 94L 

l>uty to as -me^-vrfng duty to 

customer 

The duty owed, by the owner of an 


office building to a tenant of the 
building, with regard to elevators, 
measures the duty which the own¬ 
er owes to a customer of the ten¬ 
ant—^Draper v. Cutting, 120 N.E. 
365. 231 Mass. 51. 

Care as to: 

Competency and efficiency of op¬ 
eratives see infra § 688 
Machinery and appliances see in¬ 
fra § 742. 

Passengers boarding or alighting 
from elevator see infra § 734. 

73L Ala.—^Ensley Holding Co v. 

Kelley, 158 So. 896, 229 Ala. 659 
Ohio.—Ohio Traction Co. v. Flynn, 26 
Ohio Cir.Ct.,NS.. 250. 

Pa—^Petne v. Kaufmann & Baer Co., 
139 A. 878. 291 Pa. 211—McKmght 
V S. S Kresge Co., 132 A. 575, 285 
Pa 489. 

Va—^Murphy's Hotel v Cuddy’s 
Adm’r, 97 S.E. 794, 124 Va. 207. 

10 C J. p 870 note 57. 

Carrier as not insurer generally see 
supra § 676 

74. Mass.—Shattuck v. Rand, 7 N.E 
43. 142 Mass. 83 

10 C J p 871 note 65. 

75. Ind —Springer v. Byram, 36 N 
E. 361, 137 Ind. 15, 45 Am S R 159, 
23 LRA. 244. 

Using freight elevator when, passen. 

ger elevator available 
Mass —^Billows v Moors, 37 N.E 
750, 162 Mass 42. 

Mich—Amerine v. Porteous, 63 NW. 
300, 105 Mich, 347. 

76L Ill.—Winheim v. Field, 107 IlL 
App. 145. 

77- Ga—Grant v. Allen, 80 S-E. 279, 
141 Ga 106. 

10 C J. P 870 note 59. 

78L U.S—S. S. Kresge Co. v. McCal- 
lion, C.aA.Mo., 58 F.2d 931, 933. 
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DC.—Southern Ry. Co. v. Taylor, 16 
F.2d SIT, 57 App DC 21, certiorari 
denied Taylor v. Southern Ry. Co, 
47 set. 571, 273 ITS. 767. 71 L.Ed- 
882. 

Ala—^Ensley Holding Co. v. Kelley, 
158 So 896, 229 Ala. 650. 

Mo.—^Roberts v. Schaper Stores Co., 
3 SW.2d 241, 318 Mo. 1190—Mc- 
Cardle v. George B Peck Dry 
Goods Co.. 195 S.W 1034, 271 Mo. 
Ill—Williams v. Short, 268 S.W. 
706, 219 Mo.App. 99, transferred. 
Sup. 263 S.W. 200. 

Okl—^Lander v. Homheck, 179 P. 21, 
74 Okl. 239 

10 C J. p 870 note 60. 

79- La—Ross v Sisters of Charity 
of Incarnate Word, 75 So. 425, 141 
La 601. L.RA.1917F 260. 

Mont.—Gohn v. Butte Hotel Co., 295 
P 262, 88 Mont 599. 

Ohio.—^May Department Stores Co. v. 
McBride, 178 N-E. 12. 124 Ohio St. 
264, affirming McBride v. May De- 
X>artment Stores Co, 177 NE. 773, 
39 Ohio App. 420—Ohio Traction 
Co v- Flynn, 26 Ohio Cir.Ct.,N.S., 
250. 

Pa—^Petrie v. EAufmanTi & Baer Co., 
139 A 878. 291 Pa. 211. 

Va —^Murphy’s Hotel v. Cuddy's 
Adm’r, 97 S.E. 794. 124 Va. 207. 

Wash.—Getty v. Hutton, 188 P. 10, 
110 Wash 124—^Engstrand v. Hart¬ 
nett. ISO P. 132, 106 Wash. 404. 

Wis.—^Dehmel v Smith. 227 N.W. 
274, 200 Wis. 293—^Dibbert v. Met¬ 
ropolitan Inv. Co., 147 N.W. 3, 158 
Wis 69. L.R.A.1915D 305, Ann-Cas. 
1916E 924. 

10 C.J. p 870 note 61. 

80b Mo.—^McDermed v. Baker, App., 
20 S.W.2d 597. 

10 C J. p 871 note 62. 

81. Conn.—Stratton v. J. J. New- 
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The degree of care required of the owner and 
operator is not affected by a statute forbidding the 
operation of elevators without a license, and pro¬ 
viding for the inspection and approval thereof. 

§ 688. Care Required in Employment of Em¬ 
ployees 

The carrier must exercise reasonable diligence in 
selecting and employing a sufficient number of compe¬ 
tent and careful employees. 

The carrier is bound to use reasonable diligence 
in selecting and employing competent and careful 
employees, and for injuries resulting from incompe¬ 
tence and inefficiency which was known, or might 
by the exercise of reasonable diligence have been 
known, to the carrier, the latter is liable and this 
rule applies with reference to the selection of driv¬ 
ers for stagecoaches, motor vehicles, hacks, and 
similar vehicles,^^ to the employment of motormen 
and conductors for electric cars,^® or drivers for 
street cars,®® and to the employment of competent 
and skillful operatives for passenger elevators.®^ 

A carrier of passengers should employ only so¬ 


ber men as its employees.®® 

Degree of competency, A carrier is not expected 
or required to employ only persons of extraordinary 
skill and prudencebut its duty m this respect is 
discharged if it engages employees who are pos¬ 
sessed of such a degree of skill and competency as 
win fit them to meet the exigencies ordinarily aris¬ 
ing in the line of their emplojmient, or such as 
might reasonably be anticipated 

Number of employees. It must employ a suffi¬ 
cient number of employees to insure the proper 
management of its trains or other vehicles used in 
the transportation of passengers,®^ that is, it must 
employ enough employees to meet the ordinary and 
usual exigencies of its business, or such as might 
reasonably be anticipated,®® and especially must it 
employ the number of employees required by stat¬ 
ute or ordinance to be on a train or car.®® How¬ 
ever, unless required by statute, a railroad company 
is required to provide a sufficient number of men 
to act as a police force in protecting its passengers 
only where disturbance or violence may reasonably 
be expected.®^ 


berry Co., 169 A. 56, 117 Conn. 
522. 

10 C J. p 871 note 63. 

82. Cal—McKeon v. Lissner, 223 P. 
965, 193 Cal. 297—McKeon v. Liss- 
ner, 262 P. 459, 87 CaLApp 371.' 

83- Conn.—^Bn^ranti v. Connecticut 
Co., 175 A 679. 119 Conn. 316. 

10 C J p 871 note 67. 

Corpus Juris has been cited with 
approval in Wishone v. Yellow Cab 
Co, Tenn.App., 97 S.W.2d 452, 453. 

A private earner of passengers 
for hire must exercise the usual 
skill, care, and diligence ordinarily 
engaged in the same pursuit to fur¬ 
nish a proper driver.—^Dulfy v. J. 
W. Bishop Co., 122 A- 121, 99 Conn. 
573. 

84. Tenn.—TVishone v. Yellow Cab 
Co.. App . 97 S W 2d 452. 

10 C J. p 872 note 68 
Care required of carrier by stage¬ 
coach or like vehicle generally see 
supra § 685. 

85. N.Y.—Bergman v. Brooklyn & 
Queens Transit Corporation, 297 
N.YS. 727, 163 Misc. 762. 

Tex—^Bragg v Houston Electric Co., 
Civ App., 264 S.W 245, affirmed 
Houston Electric Co. v. Bragg, 
Com.App. 276 S.W 641, motion 
overruled 280 SW. 188. 

10 C.J- p 872 note 69. 

Common carriers assume a defi¬ 
nite responsildlity to man their cars 
with skilled and tramed motormen, 
the measure of their competency 
being their ability to properly oper¬ 
ate and control the ear.—^Bergman 


V. Brooklyn & Queens Transit Cor¬ 
poration, 297 NYS 727, 163 Misc 
762. 

88. Mont—-Wall v Helena St. K. 

Co.. 29 P 721, 12 Mont. 44. 

10 C.J p 872 note 70. 

A sangle act of carelessness on 
the part of the driver of a car at 
a time other than that when the 
accident happened does not establish 
the unfitness of the driver, although 
unconlradicted.—Dallas City R, Co 

V. Beeman, 11 S.W. 1102, 74 Tex. 
291. 

87- Me.—Jones v. Co-operative As¬ 
soc. of America, 84 A. 985, 109 Me 
448. L.R.A.1915E 745. 

10 C.J. p 872 note 71. 

T Tuskille d and ixLexpezienced opera¬ 
tor 

Where personal injuries are in¬ 
flicted on another without his fault 
by reason of elevator operator's in¬ 
experience and lack of skill, the 
owner will be held liable—^Dailey v. 
Sovereign Camp, W. O. W., 184 H. 

W. 920, 106 Neb. 767. 

88. U.S.—Gallena v. Hot Springs It 
Co.. CCArk., 13 E. 116, 4 Mc¬ 
Crary 371. 

10 C.J. p 872 note 72. 

88- Ala.—Gadsden, etc., R. Co. v 
Causler, 12 So. 439, 97 Ala. 235 

Ohio.—Cmcinnati Traction Co, v 
Burkhardt, 4 Ohio App. 103. 

90. N Y.—^Bergman v. Brooklyn & 
Queens Transit Corporation, 297 
NYS 727, 163 Misc. 762. 

10 CJ. p 872 note 74. 

1272 


Careful aaid prudent servants 

A carrier of passengers must em¬ 
ploy careful and prudent servants,, 
who are required to exercise that 
degree of diligence which very care¬ 
ful and prudent persons exercise m 
their own affairs—Central of Geor¬ 
gia B Co. V. Robertson, 83 So. 102, 
203 Ala. 358. 

91- Mmn—Koeller v. Wisconsin, R. 
etc. Co, 153 N.W. 519, 130 Mmm 
265. 

10 C.J. p 873 note 76. 

92- Tex—^Bragg v. Houston Elec¬ 

tric Co , Civ App , 264 S W 245, 
affirmed Houston Electric Co v. 
Bragg, Com.App, 276 S W. 641, 

motion overruled 280 S.W. 188. 

10 C.J. p 873 note 77. 

Bemovsa of obstmetious is cax 
Carrier cannot relieve itself of 
duty to keep aisles of car free from 
obstructions by failing to employ 
conductor or other capable servant 
to discover and remove them, it be¬ 
ing necessary that motormau or 
some other servant discharge con¬ 
ductor’s duties m such case—Bragg 
V. Houston Electric Co. Tex Civ. 
App., 264 SW. 245. affirmed Houston 
Electric Co v Bragg, Com App , 276 
SW. 641, motion overruled 280 S.W. 
188* 

93. Neb—^Lincoln Traction Co. v*. 
Heller, 100 N.W. 197, 102 N.W. 262. 
72 Neb 127. 

10 C.J. p 873 note 78. 

94. N C —^Britton v. Atlanta, etc.. 
Air L.me R. Co. 88 NC. 536, 43. 
AmR. 749. 

I 10 C.J. p 873 notes 79, 80. 



13 C.J.S. 


CARRIEBS 


§ 689 


Physicians and surgeons. If, either by require¬ 
ment of law or through choice, a carrier provides 
a physician or surgeon to care for its passengers, 
the carrier is liable for injuries to passengers re¬ 
sulting from his negligence or incompetence only 
where it knew or should have known of his unfit¬ 
ness.®® 

§ 689. Negligence and Wrongs of Carrier’s 
Employees or Agents 

A carrier is under a duty to protect a passenger from 
injury by the carrier's employees; in general, a carrier 
is liable for an injury to a passenger caused by the neg¬ 
ligence or wrongful act of an employee of the carrier 
occurring when the employee is acting within the scope 
of his employment or duties, and, under the rule recog¬ 
nized in some jurisdictions at least, may be liable, under 
some circumstances, for acts of an employee not strictly 
within the scope of his employment. 

The rule stated in Corpus Juris, which has been 


quoted 'with approval,®® is that the duty of the car¬ 
rier to protect the passenger must usually be dis¬ 
charged by means of its employees engaged in car¬ 
rying out the transportation contracted for,®^ who 
are, in general, required to exercise the high de¬ 
gree of care tovrard passengers that is imposed on 
the carrier,®® and the duty or obligation of the car¬ 
rier to a passenger includes the protection of the 
passenger from injury by the carrier’s employees,®® 

WTiile in some cases it has been stated broadly 
that a carrier is not liable for the willful and mali¬ 
cious acts of its employees,^ generally speaking, 
since such a carrier usually must act through em¬ 
ployees for whose acts the carrier is responsible,- 
as a general rule a carrier, like any other master or 
principal carrying on a business by means of the 
employment of servants or agents, is liable for in¬ 
juries resulting from the incompetency, supra § 688, 
negligence,® of such servants or agents, or wrong- 


95w Colo—Denver & R. G. R. Co. v. 

Ptolemy. 169 P. 541. 69 Colo. 69. 

10 C.J. p 872 note 75. 

SCb S.D —Blankenbaker v Chicagro, 
M. & St. P. Ry Co. 168 N.W. 744. 
745. 40 S.D. 588. 10 ADR. 720. 

97- Pa.—^Mittleman v. Pliiladelpliia 
Rapid Transit Co. 70 A. 828. 221 
Pa. 485. 18 Ii.RA..N.S.. 503. 

10 C.J p 884 note 17. 

SSL Ark.—^Interurban Transp. Co. v. 
Reeves, 108 S.W 2d 594. 

Md.—^Baltimore, etc., R Co. v. Leap- 
ley, 4 A. 891, 65 Md. 571. 

10 C.J p 886 note 32, p 888 note 48. 

99- U S.—Austro-Amencan S. S Co. 
V. Thomas. NT.. 248 P. 231. 160 
C.C.A 309. L.RA.1918D 873. 

Ky.—^Payne v. Moore, 244 S.W. 869, 
196 Ky. 454—Louisville & N. R. 
Co. V. Bennett, 209 S.W. 358, 183 
Ky. 4^5. 

Mass —Langley v Boston Elevated 
Ry, Co., 112 N.E. 79, 223 Mass 
492. 

N.C.—^Hamson v. Norfolk-Southern 

R. Co., 113 SE. 678, 184 N.C. 86. 
Tex.—Wright v. Schaf^ Civ.App., 228 

S. W. 333. 

10 C.J p 886 note 32, p 888 notes 47. 
48 

Statutory obligation 

The obligation of a carrier, under 
Civ.Code 1910 § 2714, to exercise 

extraordinary diligence on the part 
of himself and his agents to protect 
the lives and persons of his pas¬ 
sengers includes an obligation of dil¬ 
igence to protect passengers from 
injury by the carrier's employees.— 
Georgia Ry. & Power Co. v. Turner, 
125 SB. 598. 33 Ga.App. 101. 

1- Mo.—^McKeon v. Citizens' R. Co., 
42 Mo. 79, 43 Mo. 405. 

10 C.J. p 886 note 29. 


2- La.—Schmidt v New Orleans R. 
Co-, 40 So. 714, 116 La. 311. 7 L. 
R.A..N.S.. 162. 

10 CJ. p 884 note 17, p 885 note 18 
[bl. 

Conductor 

With respect to the care and con¬ 
trol of passengers on a railroad 
passenger train, the conductor, act¬ 
ing within the real or apparent scope 
of his authority, has been regarded 
as the alter ego of the carrier, and 
the company is responsible for his 
acts. 

Ga.—^Davis v. Jones, 129 S.B. 892, 34 
Ga.App. 7. 

Ohio.—^Toledo Rys. & Light Co. v. 
Duggan. 7 Ohio App. L 

Driver of bus 

Acts of driver in sole charge of 
bus in discharging his duties of 
assisting passengers in disposing of 
their baggage and removing it when 
the i>assengers reached their desti¬ 
nation were acts of bus company, 
since driver was clothed with all 
bus company’s authority with re¬ 
spect to such duties—Interurban 
Transp. Co. v. Reeves, Ark., 108 S. 
W 2d 594. 

Taxicab driver selectiiig substitute 
driver 

Taxicab driver selecting substitute 
driver and riding in rear seat was 
cab owner's servant in performing 
transportation contract, and neither 
driver nor his substitute was the 
servant of passengers.—Chaput v. 
jLussier; 165 A. 573, 132 Me. 48. 

3. Ala.—St. Louis & S. P. Ry. Co. 

V. Trice, 80 So. 434, 202 Ala 352 
CaL—^Little v. Los Angeles Ry. Cor¬ 
poration, 271 P. 134, 94 CaLApp. 
303. 

La.—Gaines v. Teche Lines, App., 
176 So 134. 

Mich.—Sabol v. Chicago & N. W. Ry. 
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Co.. 238 N.W. 281. 255 Mich. 54S, 
certiorari denied Chicago & N W. 
Ry Co. V. Sabol, 52 S.Ct. 265, 281 
U.S 688, 76 L.Ed. 581 
Neb.—Daly v. Publix Cars, 259 NW. 
163. 

10 C.J p 886 note 32, p 888 note 48 
[bj (2). 

Bus driver, who was in charge of 
bus in a capacity analogous to that 
of a tram conductor when bus broke 
do'wn, had such authority as posi¬ 
tion of tram conductor implied, as 
respects vrhether bus driver was 
acting within his authority by hav¬ 
ing passenger continue journey on 
truck of a third person not em¬ 
ployed by bus company.—South 
Plains Coaches v. Box, Tex.Civ.App, 
111 S.W 2d 1151, error dismissed. 
Conductor boarding 3A«.cct car 

In respect of the liability of a 
street car company for an injury 
to a person waiting to board a car 
as a passenger caused by the neg¬ 
ligence of a conductor while board¬ 
ing the car, it was held that, if the 
conductor was boarding the car for 
the purpose of taking^ immediate 
charge of it, he was acting within 
the scope of his employment—Crom¬ 
well V. Los Angeles Ry. Corpora¬ 
tion, 283 P. 375, 102 CaLApp. 499. 
Direction to leave car 

The conductor of a street car, in 
wammg passengers that they should 
leave the car in a case where an 
emergency had arisen, was actmg 
within the sphere or scope of his 
duties —^Little v. Los Angeles Ry. 
Corporation, 271 P. 134, 94 CaLApp. 
303. 

Negligent act in "h—iffritcree 
The negligent act of bus porter 
m letting a suitcase fall on passen¬ 
ger's head and neck was act of driv¬ 
er for which bus company was lia- 
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ful acts,^ even though willful and malicious,® dr 
willful and wanton,® of its agents or servants 
within the scope or course of their employment 
or duties, m the absence of any limitation in the 
contract of carriage,^ or by implication from the 
situation of the parties,® even though such acts 
are in violation of rules of the carrier,® or con¬ 
trary to its orders,^® nor can the carrier escape 
this liability by failing to g^ve its employees full 
instructions or by restricting their authority so 
as to disable them from properly performing their 
duties.^^ In view of a statutory provision requir¬ 
ing a common carrier to exercise extraordinary dil¬ 
igence to prevent insult, injury, or harm to a pas¬ 
senger, such carrier is in general liable to a passen¬ 
ger who suffers insult, mortification, or embarrass¬ 
ment resulting directly from the failure of the car¬ 
rier’s servants to perform their legal duty to such 
passenger or from such servants’ negligent and 


wrongful acts; but, in general, there is no liability 
where such servants had no knowledge of the con¬ 
ditions subsequently complained of and the passen¬ 
ger took no measures to avoid or remedy such con- 

ditions,^2 

In respect of certain acts or torts of employees or 
servants of a carrier which are outside the scope or 
course of the employment^® or the duties^^ of the 
employees or servants, it has been held or recog¬ 
nized that the carrier is not liable, even though the 
act in question is performed while the employee or 
servant is engaged in performing his duties. There 
has been a distinct tendency, however, to impose a 
broad liability on carriers in respect of the acts of 
their employees; and according to some cases, the 
general rule that a principal or master is not liable 
for injuries resulting from the willful and malicious 
acts of his agent or servant, not done within the 


ble, where porter acted as such -in 
driver's presence and with driver's 
apparent consent- — Interurban 
Transp Co- v- Reeves, Ark., 108 S 
W.2d 594. 

Passenffer a««4«tiaLg- in pladn^r tnuJe 
on vetalda 

Bus company was liable for in¬ 
juries to passenger through negli¬ 
gence of driver while helping such 
driver lift onto bus trunk being 
transported by virtue of tickets of 
passenger and his daughter, wheth¬ 
er or not help was volunteered or 
requested by driver, since the driv¬ 
er accepted the passenger’s aid in 
discharging bus company's duty.— 
Gaines v. Teche Lines, Ija.App., 176 
So. 134. 

Private carrier for hire 

A private earner for hire was 
liable for an injury to a passenger 
in an automobile of such carrier 
caused by the negligence of the driv¬ 
er.—Dunne v. Boland. 199 lUApp. 
308. 

4. N.Y.—Palmen v. Manhattan R. 

Co., 30 NJS. 1001. 133 N.T. 261. 

28 Am.S.R. 633, 16 L.R.A 136, af¬ 
firming 14 N.Y.S. 468, 60 Hun 579. 
10 C.J. p 886 note 32. 

Taadcab dxlvex 

The owner of a taucab is respon¬ 
sible for the acts of the driver when 
acting as a servant of the owner 
in the course of the employment.— 
Solomone v. Yellow Taxi Corpora¬ 
tion, 151 N.E. 442, 242 N.Y. 251, re¬ 
versing 213 NY.S. 899, 215 App Div. 
790. and reargument denied 152 H. 
EL 445, 242 NY. 602. 

Tort committed in pezfonna.-nce of 
duties 

Carrier of passengers is liable for 
torts of agents selected, when com¬ 
mitted in performance of their duty, 
and a tort of conductor need not be 
authorized or ratified by railroad to 


render it liable—Lipman v. Atlantic 
Coast Line R Co., 93 S.E3. 714, 108 
S.C. 151. LR.A1918A 596. 

5u Ill—Chicago, etc.. R. Co. v. Bry¬ 
an. 90 Ill. 126. 

10 C J. p 886 note 32. 

& S.C—Medlin v. Southern Ry. Co, 
141 S.E. 185, 143 S.C. 91, 56 A.L.R. 
767. 

10 C J. p 886 note 32. 

7- Ala.—Orr v. Boockholdt, 65 So. 

430, 10 Ala App. 331. 

8. Ala.—Orr v. Boockholdt, supra, 
a. Mass.—Foley v. Boston, etc., St.' 
R. Co., 84 N.B. 846, 198 Mass. 
532. 

10 CJ. p 886 note 32, p 887 note 35. 
Opening* vestibule door in violation 
of instructions and rules 
If it was railroad porter's duty to 
open doors of car vestibule at sta¬ 
tion, it was not outside scope of 
employment as to passenger to open 
door on particular side, notwith¬ 
standing that in opening it he may 
have violated railroad’s instructions 
and rules. That railroad passenger 
induced porter to violate instruc¬ 
tions in regard to opening car vesti¬ 
bule doors, did not relieve porter 
of duty as such to use care to avoid 
injuring passenger, as by pushmg 
agamst him box earned by the por¬ 
ter for the passenger.—St Louis 
Southwestern Ry. Co of Texas v. 
Preston, Tex Civ App., 194 S.W. 1128, 
affirmed, ComA.pp., 228 S.W. 928. 

lO- La.—Schmidt v. New Orleans 
R. Co, 40 So. 714, 116 La. 311, 7 
L.ILA,N.S. 162. 

10 C.J p 887 note 36. 

11. La.—Schmidt v. New Orleans R. 
Co, supra. 

12. Ga.—Hames v. Old South Lines, 
183 SE. 503, 52 GaALpp. 420. 

1^ Wash.—Cunningham v- Seattle 
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R., etc, Co., 28 P. 745, 3 Wash- 
471. 

Wis.—Youngquist v. L. J. Droese 
Co, 167 NW. 736, 167 Wis 458 
10 C.J. p 887. note 38, p 885 note 
19 [a] 

deviating from bus route 

Where jitney bus company, li¬ 
censed to run on certain avenue, di¬ 
rected driver to follow that route 
only, and did not know or have rea¬ 
son to believe he departed there¬ 
from, it was not liable for injuries 
suffered by passenger whom the 
driver was takmg to his home out¬ 
side the route.—^Youngquist v. L J 
Droese Co., 167 NW. 736, 167 Wis. 
458 

14i Cal.—Little v. Los Angeles Ry 
Corporation, 271 P. 134, 94 Cal 
App 303. 

10 CJ p 887 note 38 
Be^ondeat superior 

In respect of an injui^r sustained 
by a passenger while attempting to 
alight from a street car in an emer^ 
gency, it was stated that the street 
car company could be held liable 
only under tbe doctrine of respon¬ 
deat superior.—^Little v. Los Ange¬ 
les Ry. Corporation, 271 P. 134, 94 
CaLApp. 303 

Employee not intrusted with any 
duty to passenger 

Neither a earner nor one who fur¬ 
nishes to a carrier terminal facih- 
ties for taking on passengers, owing 
a duty to one who is a passenger, 
violates that duty where the servant 
committing the act complained of 
has not been intrusted with the 
performance of any duty owing by 
the employer to the passenger and 
where the master is not negligent 
in failing to anticipate or to prevent 
the tortious act of the servant.— 
Massengale v. Atlanta, B. & C. R. 
Co, 168 S.E. 111, 46 Ga.App. 484. 
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course of the emplojntnent, considered in CJ,S. titles i 
Agency § 258, and Master and Servant § 572, also | 
39 CJ. page 1293 note 80, and page 1294 note 81, 
is not applicable to the fullest extent, at least where 
the injury is inflicted on a passenger by a carrier s 
agent or servant.i5 Many cases recognize a dis¬ 
tinct doctrine as applicable to carriers of passen¬ 
gers, holding or recognizing that carriers are liable 
for the wrongful acts of their agents or servants 
which result in injuries to passengers, whether or 
not willful and malicious^® or willful and wan- 
ton,^^ and whether or not done in the line of their 
employment or service, or within the scope of their 
employment or authority,^® if done during the 
course of the discharge of the duty which their em- j 
ployers owe to passengers, or in the course of car- 
r 3 dng out the contract of carriage, unless, accord¬ 
ing to some cases, the act of the carrier’s emplo 3 'ee 
is caused by the wrongful act of the injured pas- 
senger.i® This rule or prinaple of liability applies, 
according to some cases, to the wrongful acts of 
any agent or servant employed in the general busi¬ 


ness of transportation, even though the offending 
servant is not at the time of the commission of the 
wrongful act directly employed in the carriage of 
the injured passenger.-® The ground on which 
most cases which recognize this doctrine proceed is 
that the carrier as a part of its contract of carriage 
is bound to protect the passenger from all tortious 
acts of its employees, and that for a breach of this 
contract, however occasioned, a passenger may re- 
cover.-l According to some cases, however, the 
rule or doctrine of respondeat superior is the rule 
which determines the liability of the carrier for acts 
of an employee or servant intrusted with the per¬ 
formance of the contract of carriage, which the 
carrier has in no way authorized.-^ Notwithstand¬ 
ing this broad rule of liability, in order to hold a 
carrier liable for acts or defaults of an employee or 
a servant, as employee or servant, it must appear 
that the person acting or failing to act ivas, in a 
legal, as distinguished from a popular, sense, in the 
employment of the carrier at the time of the acts or 
defaults complained of.23 


15- K.T.—^Barad v New Tork Rapid 
Transit Corporation, 295 N.Y.S. 901. 
162 Misc 458. 

10 C.J. p 888 notes 47. 48. 

le. Ala—parte Alabama Great 
Southern R Co., 86 So. 100. 204 
Ala. 504, granting- certiorari on 
other grounds Alabama Great 
Southern R- Co. v. Hunt, 86 So. 
97. 17 Ala.App. 566. 

Mass.—^Langley v. Boston Elevated 
Ry. Co., 112 NE. 79, 223 Mass. 
492 

N.T.—Barad v. New York Rapid 
Transit Corporation, 295 N-Y-S. 
901, 162 Misc. 458. 

10 C.J. p 888 note 48. * 

1 

17. Ga—Yellow Cab Co. of Atlanta 
V. Carmicbael, 126 SJEl 269, 33 
GaApp 364 
10 C J. P 888 note 48. 

Want of pnip®®® serve carrier 
Carrier is liable in damages for 
injuries to passenger caused by will¬ 
ful and wanton acts of its em¬ 
ployees. even though purpose of em¬ 
ployees was not to serve carrier by 
such acts.—Yellow Cab Co of At¬ 
lanta V. Carmichael, 126 S E. 269, 33 
GaApp. 364. 

Willfiil exposure to danger 

In view of Civ Code 1910 § 4395. 
petition alleging that plaantiff made 
express contract with taxi driver to 
transport him safely to railroad 
shops by turning in at designated 
entrance, that driver was warned if 
he did not turn m at entrance but 
drove past, probability was that pas¬ 
senger would be injured by strikers, 
that driver knowingly and willfully 
refused to turn in at entrance and 


drove on past it until he came in 
contact with strikers who inflicted 
injuries on plaintiff set out a cause 
of action—^Yellow Cab Co. of Atlan¬ 
ta V. Carznichael, 126 S.BL 269, 33 Ga. 
App. 364. 

V3L Ala.—^Birmingham R., etc., Co. 
V. Baird, 30 So. 456, 130 Ala. 334, 
89 Am.S.R. 43. 54 L..RA. 752 
I Twra«as —^Langley v. Boston Elevated 
Ry. Co., 112 NB 79. 223 Mass.] 
492. 

10 C.J. p 888 note 48. 

Want of and ratillcatlon 

Passenger may recover actual 
^iampges resulting from wrongrful 
act of servant of earner, although 
such act was outside scope of em¬ 
ployment and was neither authorized 
nor ratified by the carrier.—^Pullman 
Co. V. Hall, aC.A.W.Va., 46 P.2d 
399. 

Want of authoiity for speciftc act 

A carrier is responsible for any 
conduct of its servants intrusted 
with the carriage of a passenger 
resulting either m wanton or neg¬ 
ligent injury at their hands, regard¬ 
less of the authority for the special 
act or of the fact that the inflic¬ 
tion of the wrong was by the serv¬ 
ant while acting in his own interest 
and in violation of his own duty as 
the earner’s representative.—Texas 
Midland R. R v. Monroe, 21$ S.W. 
388, 110 Tex. 97, reversing. Civ App., 
155 S.W. 973—St Louis Southwest¬ 
ern Ry. Co. of Texas v. Preston, 
Tex Com App., 228 S.W. 928, affirm¬ 
ing, CivA.pp., 194 S.W. 1128—Fort 
Worth & D. C Ry. Co. v, Lovett. 
Tex.CivApp., 243 S.W. 519, 
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Explosion of bottle of coffee owned, 
by employee 

Where a passenger on a street 
car was injured by the explosion of 
a bottle of coffee placed by the mo- 
torman on a radiator under a seat 
occupied by such passenger, the 
street car company could not avoid 
liability on the ground that the mo- 
torman’s act was not done within 
the scope of his agency and author¬ 
ity on the company’s business.— 
Snow V. Philadelphia Rapid Transit 
Co., 84 Pa Super. 236. 

19. N.Y—^Barad v. New Tork Rapid 
Transit Corporation, 295 N.Y.S. 
901, 162 Misc. 458. 

20. Mass.—Hayne v. TTnion St. R. 
Co, 76 N.E 219, 189 Mass. 551, 109 
AmS.R- 655, 3 L.R.A,NS, 605. 

10 C.J. p 888 note 49. 

21. N.Y.—Barad v. New York Rapid 
Transit Corporation, 295 N.Y.S. 
901, 162 Misc 458 

10 C.J. p 889 note 50. 

22. Tex.—^Texas Midland R. R v. 
Monroe, 216 S.W. 388, 110 Tex. 
97, revereing, Civ.App., 155 S.W. 
973. 

23. Mass.—Langley v- Boston Ele¬ 
vated Ry. Co., 112 N.E. 79. 223 
Mass. 492 

Tmbk driver 

A bus company would not be lia¬ 
ble for injuries to passenger, who 
was mistreated by truck drtver, not 
employed by bus company, with 
whom passenger had continued jour¬ 
ney on request of bus driver when 
bus broke down, on theory that 
truck driver was a subagent, unless 
bus driver had express or implied 
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The carrier is not liable under any of the rules 
herein considered where the injuries sustained are 
not caused by any negligent or wrongful act on the 
part of its employees,^^ and the carrier is not liable 
for an act of its employee which does not invade a 
legally protected interest of, nor constitute the vio¬ 
lation of a right of, the injured passenger,-® even 
though the act of the employee may constitute a 
wrong toward another passenger.^® 

Wantonness of an act of an employee of a carrier 
which is relied on as a ground for recovery must be 
based on actual knowledge.^^ 

It has been stated broadly that the same rule and 
measure of responsibility apply to the owner and 
operator of a public taxicab for the acts of agents 
and servants as apply to other common earners.^® 
Under some statutes, however, it has been held that 
a taxicab company is liable for the death of a pas¬ 
senger only when the death is caused by its negli¬ 
gence, or the unfitness or gross negligence of its 
agents or servants.^® 

Extent or degree of care; liability as insurer. 
While the earner cannot be regarded as an insurer 
of the safety of the passenger in all events, as 
shown above in § 676, and the duty of the carrier to 


protect a passenger from injury by the carrier’s em¬ 
ployees has been characterized or described as a 
duty or obligation to exercise the highest degree of 
care,^® the highest degree of care and diligence,^! 
or the utmost care and diligence consistent with the 
management of the business of the carrier,^^ it has 
been held or recognized that the carrier may be re¬ 
garded as an insurer that a passenger will not be in¬ 
jured by the negligent^® or willful^^ acts of its em¬ 
ployees while engaged in performing a duty which 
the carrier owes to the passenger. It has been held, 
however, that the liability of the carrier as insurer 
is confined to liability for torts committed by em¬ 
ployees engaged in the general business of trans- 
portation,35 and that it is not liable for a tort 
against a passenger committed by an employee who 
is not connected with the operation of the tram or 
with the care and safety of passengers, where such 
employee is riding on the train in connection with 
other business of the employee and the carrier has 
not failed to exercise due care to protect the pas- 

senger.3® 

Employee not on duty, or acting exclusively for 
himself. The carrier is not liable for acts of its 
servant occurrmg while the latter is at liberty from 
service and is pursuing his own ends exclusively,37 


authority to engage tru<^ driver to 
carry passenger forward —South 

Plains Coaches v. Box, Tex.Civ.App, 
111 S.W2d 1151, error dismissed 
24. Mich.—Goodfellow v. Detroit 
United R Co., 119 NW. 900, 155 
Mich 578, 20 Ii.R.A,NS.. 1123. 

Mo.—clones v. St. Louis, etc., R. Co., 
116 SW 4. 135 MoApp. 468, 

10 C J. p 887 note 39. 

Failure to discover presence of pas¬ 
senger 

Where woman boarded train after 
it had left station and was waiting 
on sidmg for another to pass, con¬ 
ductor already having collected tick¬ 
ets and being in coach ahead, em¬ 
ployees of carrier were not negli¬ 
gent in failing to discover her be¬ 
fore reaching next station.—Chesa¬ 
peake & O. Ry. Co. V. Mollett, 270 
S.W: 26. 207 Ky. 745. 

FaiLuxe to forbid passenger to as¬ 
sist tr-f«w»a« 

Where passenger on platform was 
requested by brakeipan to help in 
unloading a barrel from train, con¬ 
ductor was not reqmred to forbid 
passenger to give such help where 
there was no inherent danger m the 
work and no reason to anticipate 
danger, as affecting the liability of 
the carrier.—Shaffer v St. Louis & 
S P. Ry Co.. 208 S.W. 146, 201 
Mo.App. 107. 

Illness of driver 

Owner of taxicab in which^ pas¬ 


senger was injured when epileptic 
attack of driver, coming without 
warning, caused accident, was liable 
only for negligent selection or re¬ 
tention of driver, since there was no 
negligence immediately connected 
with accident.—W'lshone v. Yellow 
Cab Co., TeunApp., 97 S.W.2d 452. 

SK5. N.T.—Palsgraf v. Long Island 
R- Co. 162 NE 99. 248 NT. 339, 
59 LR.A. 1253. reversing 225 NT 
S. 412, 222 AppDiv. 166, and re¬ 
argument denied 164 NE 564, 249 
N.T. 511. 

as. N.T.—Palsgraf v. Long Island 
R. Co., supra. 

ITegligenco or wrong toward Injorod 
passenger not shown 
Where railway company’s guard 
pushed passenger in assisting the 
latter to hoard car, and package cov-| 
ered hy newspaper and containing 
fireworks fell on rails and exploded, 
and shock of explosion threw down 
scales at the other end of platform 
many feet away, and scale struck 
i plaintiff, plaintiff could not recover 
for injury sustained, smee no neg- 
[ ligence was shown in relation to 
plaintiff, and to recover plamtiff was 
required to show wrong to herself 
and not merely a wrong to some 
one else.—^Palsgraf v. Long Island 
R Co., 162 NE. 99, 248 N.T. 339. 
59 A.LR 1253. reversing 225 N.T S. 
412, 222 App.Div 166, and reargu¬ 
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ment denied 164 NE. 564, 249 N.T. 

511. 

27- Ala —^Birmingham Electric Co 
V. Guess, 131 So 883, 222 Ala. 280. 

2^ Ohio.—Komer v Cosgrove, 141 
N.E. 267, 108 Ohio St. 484, 31 A. 

. L.R 1193 

29. Mass.—^B’lnnegan v. Checker 
Taxi Co., 14 N E 2d 127. 

3Q. W.Va —^Thompson v. Mononga- 
hela Ry Co.. 128 S.E. 110, 99 W. 
Va. 207. 42 A.L.R. 159. 

31- Ky.—^Louisville & N R. Co. v. 
Bennett, 209 SW. 358, 183 Ky. 445. 

32. Mass —^Langley v. Boston Ele¬ 
vated Ry. Co, 112 NE. 79. 223 
Mass 492. 

33- U S —^Pennsylvania R Co. v 
McCaffrey, NJ, 149 P. 404, 79 C. 

224 

10 C.J. p 889 note 52. 

34. Pla—^Hall v. Seaboard Air Line 
Ry. Co. 93 So. 151, 84 Fla. S- 

10 C.J p 889 note 52. 

36w Fla—Hall v. Seaboard Air Line 
Ry. Co., supra. 

3Gb Pla.—^Hali v. Seaboard Air Line 
Ry. Co., supra 

37- Mass —^Langley v. Boston Ele¬ 
vated Ry. Co. 112 NE. 79, 223 
Mass. 492. 

XndependeiLt contract between driver 
of taadcab and passenger 
Owners of taxicab were not liable 

to passenger for driver's negligence. 
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at least in the absence of any showing that the in¬ 
jured person relied on, or had knowledge of, the 
fact that the vehicle of carriage in which such per¬ 
son was injured vras owned by the carrier.38 
Where, however, in accordance with a custom of 
the carrier’s employees, known and assented to by 
the carrier, emplo 3 -ees on duty call for, and receive 
assistance from, an employee not at the time on 
duty, the carrier may be liable for an injurj' to a 
passenger caused by the negligence of the employ-ee 
so assisting.39 

It has been held that the owner of a taxicab is 
not liable for an injury to a person other than a 
passenger for hire whom the driver has invited or 
permitted to ride as an accommodation to such per¬ 
son.^® The driver of a taxicab is, however, in the 
service of the owner, notwithstanding he drives the 
cab at a time other than during the reg^ar hours 
of service without being specially requested to do 
so, where he collects the usual and customary fee 
for the service and turns it over to the owner,^i 
and the same measure of responsibility attaches to 
the owner for the acts of the driver as would at¬ 
tach if the service were rendered during the regu¬ 
lar hours of service.^2 

After termination of relation of master and sen*- 
ant If the relation of carrier and passenger has 
terminated, there can be no recovery for the acts of 
an employee thereafter,^^ including willful or ma¬ 


licious acts.^^ 

Passenger elevator. The owner of a passenger 
elevator is liable for injuries to a passenger w'hich 
result from the negligent or wrongful act of an em¬ 
ployee while acting as such and within the scope of 
his employment 5 uot in general vrhere the 

employee is acting outside the scope of his employ¬ 
ment,^® or where the negligent or wrongful act is 
done by one who has no duty to perform in oper¬ 
ating the elevator.'^^ 

Contagious disease. It has been held that a pas¬ 
senger who contracts a contagious disease from a 
ticket agent of a carrier while purchasing his ticket 
cannot recover damages if the carrier did not know 
or have any reason to know that the agent had such 
disease;^® but the contrary has been held where 
the agent knew that he was infected with such a 
disease.^® 

§ 690. Who Are Employees 

a. In general 

b. Employees of others 

a. In Gleneral 

A carrier may be liable for the acts of a person who 
is not regularly employed where such person is acting 
as Its employee by the authority or request of a regular 
employee and such regular employee is acting within 
the scope of his authority in engaging such person. 

The duty of a carrier to protect passengers must 


whether driver was their servant or 
not, where driver accepted credit 
on board bill as part of fare, since 
driver as servant would have had 
no authority to carry passengers for 
other than a cash fare—Johnson v. 
Brewer. 98 SW.2d 889, 266 Ky. 314. 

38. Cal.—Slater v Friedman, 217 P- 
795, 62 Cal.App 668. 

In an action by a passenger 
agamst a taxicab owner for personal 
injuries, sustained while defendant’s 
agent was driving his machme, 
where the driver was shown to have 
been employed to work from 10 A. 
VL to 10 P. M., and unauthorized to 
work after that hour, and where the 
accident occurred after 10 P. M, 
while the driver was engaged on his 
own enterprise, defendant was not 
liable, at least where there was no 
showing that plaintiff relied on, or 
had knowledge of, the fact that de¬ 
fendant owned the taxicab —Slater 
V. Fnedman, 217 P. 795, 62 CaLApp. 
668 . 

39. Kan.—^Leavenworth Klectric B. 
Co V. Cusick, 57 P. 519, 60 Kan. 
590, 72 Am.S.R. 374. 

10 C.J. p 885 note 18 Caj. 

40l N.T—Salomone v. Yellow Taxi 


Corporation, 151 N.E 442, 242 N.T. 
251, reversing 213 N.T S 899, 215 
AppDiv. 790, and reargrument de¬ 
nied 152 N.E. 445, 242 NY. 602. 

41- Ohio.—Komer v. Cosgrove, 141 
N.E. 267. 108 Ohio St. 484, 31 A.Lu 
R. 1193. 

42. Ohio.—Komer v. Cosgrove, su- 
pra. 

Del.—Cooke v. Elk Coach Liine, 
Super., 180 A. 782. 

44. N.C.—^Palmer v. Winston-Salem 
R.. etc.. Co., 42 S.E 604, 131 N. 
C 250. 

Tex.—Missouri, etc., R. Co. v. Pope,, 
CivJtpp, 149 S.W. 1185. 

45w Ark.—Sweeden v. Atkmson 

Impr. Co., 125 SW. 439, 93 Ark 
397, 27 L..R.A.,NS., 124. 

Ky —H. B. Phillips Co. v. Pruitt, 
82 S.W. 628, 25 KyL. 831. 83 S. 
W. 114, 26 Ky.!.. 1105. 

Wis.—^Zieman v. Kieckhefer EL Mfg. 

Co., 63 N.W. 1021, 90 Wis. 497. 

10 aj. p 887 note 42. 

4& Ark.—Sweeden v. Atkinson 

Impr. Co., 125 S.W. 439, 93 Ark. 
397, 27 L..RAl.,N.S., 124. 

Tex.—^Mills V Robinson, dvApp., 
208 SW. 351. 

10 C J. p 887 note 43. 
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Xdle talk as to danger of failing oY 
elevator 

The master, owner of an elevator, 
could not have contemplated that 
employees engaged in operating and 
repairing an elevator would go out¬ 
side of their prescribed duties and 
unnecessarily fnghten and injure a 
passenger therein by idle talk of 
the danger that the elevator might 
fall, and the owner was not liable 
for such talk on the part of the 
employee engaged in repairing the 
elevator where there was no evi¬ 
dence that the operator of the car 
heard such talk which was not with¬ 
in the scope of the authority of the 
employee engaged in making the re¬ 
pairs.—Mills V. Robinson, Tex.Civ. 
App., 208 SW. 351, error refused. 
47- Mass.*—Gibson v. International 
Trust Co., 58 N.E. 278, 177 Tvra.«s. 
100, 52 L.R.A. 928. 

Va.—^Norfolk Bd. of Trade Bldg. 
Corp. V. Cralle, 63 S.E. 995, 109 Va. 
246, 132 Am.S.R. 917. 22 L-IbA., 
N.S, 297 

10 C.J p 887 note 44. 

48. Kan.—^Long v. Chicago, etc., R. 
Co., 28 P. 977, 48 Kan. 28, 30 Am. 
S.R 271. 15 L.R.A 319. 

4gu Tex.—^Missouri, etc., R. Co. v. 
Raney, 99 S.W. 589, 44 Tex.Civ. 
App. 517 
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usually be discharged by means of its employees 
engaged in carrying out the transportation contract¬ 
ed for, and, in determining whether or not a car¬ 
rier is liable for an injury to a passenger under the 
general rule that the carrier is liable for the acts 
or defaults of its agents or servants, the question 
which has usually arisen is whether or not the act 
or default of a person who is admitted to be an 
agent or servant, or to be in the employ generally, 
of the earner which causes the injury, is one for 
which the carrier may be held liable, as considered 
above in § 689 and below in §§ 691-694, but it some¬ 
times becomes necessary to determine also whether 
or not the person whose act or default causes the 
injury is the agent or servant of the carrier.^® It 
has been held that a carrier is liable if a passenger 
is injured m an accident occasioned by the want of 
skill of a person who, although not regularly em¬ 
ployed by the carrier, is at the time acting as its 
employee by the authority or request of one of its 
reg^ar employees but the carrier is not liable 
for the negligent acts of a volunteer or intermed¬ 
dler who attempts to render services without au¬ 
thority,unless the carrier or some employee 
charged with such a duty could reasonably have an¬ 
ticipated that a passenger would be subject to an 
injury from such a person, or was at fault in some 
respect in failing to prevent it.®^ In order to ren¬ 
der the carrier liable for the acts of a person who 
is not regularly employed by the carrier, on the 
theory that an agent or employee of the carrier em¬ 
ployed such person to perform the service in con¬ 
nection with which the acts complained of occur¬ 
red, it must appear that such agent or employee was 

50u TCra.i-nm-’-teir assigned to duty 
wltb cxrcas train 

In a case in whicli a tmlnmaster 
in the employ of a railroad company 
was sent with a circus tram, which 
was hemg hauled over the line of 
such company under a special con¬ 
tract, it was said that the railroad 
company was not liable for the 
traiTiTfisi liter's negligence unless he 
was, at the time of the accident, its 
servant acting within the scope of 
his employment. It was held, how¬ 
ever, that, in view of the terms of 
the special contract, the JLrainmas- 
ter was actually the servant of the 
railroad company, and that the lat¬ 
ter was liable for the trainmaster's 
negligence.—Sahol v. Chicago & N. 

W JRy. Co., 238 N.W. 281. 255 Mich. 

548, certiorari denied Chicago & N 
W Ry. Co V Sahol, 52 S Ct. 265, 

284 US. 688, 76 li-Ed. 581. 

51- Kan.—^Leavenworth Electric R 

Co V Cusick, 57 P. 519, 60 Kan. 

590. 72 Am.S.R. 374. I 

10 C.J. p 885 note 18- I 


Specially authorized to employ, or was acting with¬ 
in the scope of his authority in employing, a sub- 
agent.54 A carrier may be estopped to deny the 
employment and authority of a person for whose 
act it is sought to hold the carrier liable, where the 
latter, -without objection, permits such person to oc¬ 
cupy a place of responsibility in its service.®® 

Independent contractor. In general, an independ¬ 
ent contractor who enters into an agreement with 
a carrier to transport passengers of such carrier 
from a point on the latter^s line to a specified place 
for a fare to be fixed by such contractor is not a 
servant of the carrier so as to render the carrier li¬ 
able for the negligence of the independent contract- 
tor.®® A person who rents a taxicab from the own¬ 
er and who, in operatmg it, prosecutes his own 
business uncontrolled by the owner is not an em¬ 
ployee of the owner, and the latter is not, in gen¬ 
eral, liable for the .acts of such person which 
cause an injury to a passenger in the taxicab; and, 
where in such case the passenger has knowledge of 
the relationship between the driver and the owner 
or makes an independent contract of carriage with 
the driver with knowledge that such contract is not 
authorized by the owner, the owner is not prevented 
from denying that the driver is the einployee of the 
owner.®^ 

b. Employees of Others 

The employee of one other than the carrier may be 
regarded as the employee of the carrier in respect of the 
performance of a duty which the carrier owes to its 
passengers where the c^arrier has delegated the per¬ 
formance of such duty to such other. 

The rule stated m Corpus Juris, which has been 

Co. V. Jackson, 93 S.E. 647, 21 Ga. 
App 50 

55- HI —^Hams v. Atlantic-Pacific 
Stages, Inc, 260 IllApp. 308. 

56. Okl—City of Muskogee v. Mc- 
Murry, 8 P.2d 670. 155 Okl. 203 

Jitney service 

The rule stated in the text was 
applied m holding that the operator 
of a Jitney or bus service who had 
entered into a contract with a street 
car company to transport passengers 
who should leave such company's 
cars at a certain point was not, 
under the contract and evidence, a 
servant of the street car company, 
and that the latter was not liable 
for injuries to a person who had 
been a passenger on a street car but 
who sustamed an injury while on a 
bus of the independent contractor as 
a result of the negligence of the 
latter.—City of Muskogee v. McMui^ 
ry. 8 P.2d 670. 155 Okl 203. 

57- Ky.—Johnson v. Brewer, 98 S. 
W.2d 889, 266 Ky. 314. 


58. Va.—Norfolk Bd of Trade Bldg 
Corp. V Cralle, 63 S.B. 995, 109 Va 
246. 132 Am-SJEL 917. 22 L.RA., 
]Sr.S. 297 

10 C J. p 885 note 19. 

53. Tex —^Houston, etc., R. Co. v 

Bush, 133 S.W. 245, 104 Tex 26, 
32 Li R.A.,N S , 1201. reversing, 

CivApp., 123 S.W. 201- 

10 C J. p 885 note 20. 

54. Ga—-Western & A. R. Co. v. 
Jackson, 93 S.E. 547. 21 Ga.App. 
50. 

Biiver procured to take home pas¬ 
senger carried past station 
Where female passenger was car¬ 
ried past her station, driver en¬ 
gaged to take her home, and who 
made improper proposals, could not 
be held to he earner's agent, without 
a showmg that its conductor or tele¬ 
graph operator who procured such 
dnver was specially authorized to 
employ him or acted within scope 
of their authority—Western & A. R. 
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quoted with approval,58 is that, where a duty which 
the carrier owes to its passengers is involved, it 
cannot shift the obligation by delegating the per¬ 
formance of such duty to another, and, as respects 
the liability of the carrier for the proper perform¬ 
ance of such duty, the employees of such other may 
be regarded as the employees of the carrier,*59 and 
the carrier, therefore, may he held liable as re¬ 
gards such duties for the negligent or wrongful acts 
of the employees of an independent contractor.®® 
So, where railroad companies are in the joint use 
and occupation of stations or tracks, a passenger of 
one company may recover against that company for 
injuries due to the negligence or fault of the em¬ 
ployees of another company using the same station 
or tracks.®! 

It has been held that, where a street railroad com¬ 
pany has the sole right and duty to operate street 
cars within the limits of a municipality, the em¬ 
ployees of another company are, while operating a 
car of such other company within such limits pur¬ 
suant to a valid agreement between the two com¬ 
panies, the employees of the company which has 
the sole right and duty to operate within such lim- 
its.«2 

The driver of a bus may in law he regarded as 
the agent of the owner of the bus and of the fran¬ 
chise for its operation, and such owner may be 
held liable for the acts of the driver, even though 
another than the owner pays the driver his wages 
and is his immediate employer-®^ The driver of a 


taxicab may be regarded as the ostensible agent of 
a person who permits such driver to hold himself 
out to passengers as the agent of such person, not¬ 
withstanding such person is in fact the employee 
of another and is acting for such other in operat¬ 
ing the cab.®^ 

Employees of connecting carrier. With reference 
to the liability of a carrier who contracts for 
through transportation over connecting lines, it is 
held that the contracting carrier is liable for the 
negligence or wrongful acts of the employees of the 
connecting carrier in carrying out the transporta¬ 
tion contracted for.®® 

Employees of owner of sleeping cars and the 
like. The question as to whether the person w-hose 
wrong caused the injury w'as the employee of the 
carrier has arisen in determining the liability of 
railroad companies for the negligence or wrongful 
acts of porters on sleeping cars owned and con¬ 
trolled by an independent company, but used by the 
railroad company as a part of its train, and it has 
been held that, in as much as the employees of the 
railroad company have entire control of the trains 
and are engaged in the transportation of the pas¬ 
senger under contract with him, although he may 
be availing himself of the conveniences and addi¬ 
tional accommodations of the sleeping car, such 
porters are to be deemed for certain purposes at 
least employees of the railroad company so far as 
the passenger is concerned.®® 


58- B-D.—Blankenbaker v. ChicagTO, 
K. & St. F. Ry. Co. 168 NW 
744, 745, 40 S,D. 588, 10 A.Ii.R. 
720. 

59- IT.S.—^Barrow SS. Co. v. Kane. 
N.T.. 88 F. 197, 31 C.CA. 452. 

Ind —^Louisville, etc.. Perry Co. v. 

Nolan, 34 N.B. 710, 135 Ind, 60. 

10 C.J. p 885 note 21. 

Plagmaa at crossi2&£r 

Where a flagrman at a place where 
a street railroad crossed railroad 
tracks was hired by the railroad 
company which owned such tracks, 
but was maintained at the equal 
chargre of the street railroad com¬ 
pany and the railroad companies 
which used such tracks, the flagman 
was the agent of the street rail¬ 
road company in signaling a motor- 
man on a street car to cross, in re¬ 
spect of the liability of the street 
car company for a resultant injury 
to a passenger on the street car.— 
Augustus V Chicago, etc., R. Co., 134 
SW. 22, 153 Mo.App 572. 

90- TJ S-—^Barrow SS. Co. v. Kane> 
N.T.. 88 F. 197. 31 C.C.A. 452. 

S.D—Blankenbaker v. Chicago, M & 
St. P. Ry. Co., 168 N.W. 744^ 40 
S.D. 588, 10 A.L.R. 720. 


News agent 

A news boy or news. agent who 
was in the immediate employment of 
a company which had a contract 
with a railroad company giving the 
former company the nght to place 
news agents on trams to make sales 
of newspapers and merchandise was 
also the agent of the railroad com¬ 
pany so far as concerned the trans¬ 
portation of passengers on its trains 
and Its liability to passengers for 
the acts of the news agent.—^Blan- 
kenbaker v. Chicago, M. & St. P. Ry. 
Co., 168 N.W. 744, 40 S.D. 588. 10 A. 
L.R. 720. 

61. Ark.—TTjinssiJ* City Southern R- 
Co. V. Watson, 144 S.W. 922, 102 
Ark. 499. 

10 C.J. p 885 note 23. 

62. Mo.—Wilcox V. Kansas City 
Western R. Co., 213 S.W. 156, 201 
MoA.pp. 510 

63: CaL—^Irwin v. Pickwick Stages 
System, 25 P.2d 998, 134 CalA.pp. 
443. 

Constitatioiial proviaioii as to leas- 
iW or 

In support of the conclusion set 
forth in the text, the court cited 


the provision of Const, art 12, S 10, 
that the legislature shall not pass 
any laws permitting the leasing or 
alienation of any franchise so as to 
relieve the franchise or property 
held thereunder from the liabilities 
of the lessor or grantor, lessee or 
grantee, contracted or incurred in 
the operation, use, or enjoyment of 
such franchise or any of its privi¬ 
leges —^Irwin V. Pickwick Stages 
System, 25 P.2d 998. 134 CaLApp. 
443. 

64. Ky.—^Middleton v. Frances, 77 S 
W.2d 425. 257 Ky. 42. 

65u Minn.—^McLean v. Burbank. 11 
Minn. 277, 12 Mmn. 530. 

Pa.—^Ryland v. Peters, 1 Phila. 264 
66. N.Y.—^Dwinelle v. New York 
Central R. Co, 24 N.E 319, 120 N. 
Y. 117, 17 Am.S.R. 611, 8 L.R.A- 
224. 

S.D.—^Blankenbaker v Chicago. M. & 
St. P. Ry. Co. 168 N.W. 744, 40 
S.D. 588. 10 A.L.R. 720. 

10 C.J. p 886 note 25. 

passenger to alight from 

car 

(1) PullTnaTi porter is servant of 
railroad when assisting alighting 
passengers with hand baggage.—• 
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Postal or mail clerks. Postal clerks engaged in 
the mail service on railroads are not to be deemed 
employees of the railroad company so as to render 
the company liable for their negligence, which caus¬ 
ed injury to a passenger,®*' but it may be held liable 
- for the conduct of such clerks in rendering the pas¬ 
senger platforms dangerous at stations, as shown 
below in § 717. 

§ 691. Assaults or Personal Violence 

a. In general 

b. Justification and provocation 

a. Jn General 

A carrier owes a duty to Its passengers to protect 
them from the violence and assaults of its servants or 
employees, and subject to certain limitations is liable for 
assaults on passengers committed by such servants or 
employees. 

Under the rule stated in Corpus Juris, which has 


been quoted and cited with approval,®® the duty of 
a carrier to a passenger includes the protection of 
the passenger from assaults of the carrier’s em¬ 
ployees, and it is generally held that where any 
servant or agent of the carrier while engaged in 
carrying out the carrier’s duty or business of trans¬ 
portation assaults a passenger, or otherwise infring¬ 
es the right of protection to which he is entitled, 
the carrier is liable,®® irrespective, according to 
some cases, of whether the servant, in performing 
the act complained of, was actmg for the carrier or 
for his own purposes,^® or of whether the act of the 
employee pertained to the service for which he was 
employed or was within the scope of his employ¬ 
ment,*^^ unless the assault was justified by some 
act of the passenger, as considered in subdivision 
b immediately following. The liabihty of carriers 
for assaults on passengers by servants of carriers 
has been recognized under a general statute impos- 


White V. New York Gpnt. IL Co.. 239 
N.T.S. 90. 228 App.Div. 50. 

(2) A carrier is liable for injury 
from negligence of a Pullman porter 
in not placing a step for passenger 
to alight on platform, although por¬ 
ter was not m its employ m absence 
of passenger's knowledge that Pull¬ 
man car was not under carrier's 
management, it being immaterial 
that it was managed by Pullman 
Company under independent contract 
with carrier, as passenger might as¬ 
sume that whole tram was under 
carrier's management.—Rogers v 
Philadelphia & R. Ry. Co., 103 A 
873. 260 Fa. 430, 106 A. 734, 263 
Pa. 429. 

'Obstruction on station platform 

If the exercise of care in the use 
of a movable step in connection with 
a Pullman car was left hy the rail¬ 
road company to the servants of the 
Pullman Company, then the railroad 
company is responsible to its pas¬ 
senger for the negligence of such 
servants resulting in injury to such 
passenger -through the negligence of 
such servants in leaving such step 
unguarded on a station platform.— 
Regan v. Boston & M. R. Co., 113 
N.R. 200. 224 Mass. 418. 

Inability of railroad company to pas¬ 
senger riding in palace or sleepmg 
cars see infra § 918. 

-07- N.T.—Carpenter v. Boston, etc, 
R Co., 97 NT. 494, 49 Am.R. 540. 
10 C J. p 886 note 26 

'68. Kan.—^Higgins v. Southern Kan¬ 
sas Stage Bines Co, 42 P.2d 599, 
602 —^Middleton v. Missouri Pac. R. 
Co, 212 P. 909, 112 Kan. 793. 

N.T.—^Barad v. New York Rapid 
Transit Corporation, 295 NY.S. 901, 
908, 162 Misc. 458, 


69, Ala—^Tomme v. Pullman Co., 93 
So. 462. 207 Ala 511. 

Fla—Hall v. Seaboard Air Lme Ry. 

Co, 93 So. 151. 84 Fla. 9. 

Iowa—Fagg v. Minneapolis & St- L. 

R. Co., 157 N.W. 148, 175 Iowa 459. 
Ky.—Payne v. Moore, 244 SW. 869. 
196 Ky. 454^Louisville & N. R Co. 
V. Bennett. 209 S.W. 358, 183 Ky. 
445. 

MCass.—^Langley v. Boston Elevated 
Ry. Co. 112 NE. 79. 223 Mass 492 
-—Spade V. Bynn & B. R Co, 52 
N,E 747, 172 Mass. 488, 70 Am.S. 
R. 298, 43 B RJL 832. 

N.C.—^Hamson v. Norfolk-Southern 

R. Co, 113 S.E 678. 184 NC. 86 
Ohio.—Korner v. Cosgrove, 141 NE 

267, 108 ‘Ohio St. 484, 31 AB.R. 
1193. 

S.D—^Blankenhaker v. Chicago, M. & 
St P. Ry. Co., 168 NW. 744, 40 S 
D. 588, 10 ABR 720. 

Tex.—Wright v. SebafF^ Civ.App., 228 

S. W. 333. 

W.Va.—Clark v. Norfolk & W. Ry 
Co, 100 SE. 480. 84 WVa. 526, 7 
ABR 117. 

10 C.J. p 889 note 56, p 890 note 58. 

Carrier as perpetrator of assault 
A street car company was m law 
the perpetrator and was responsible 
for an unauthorized and willful, ag¬ 
gravated assault on a passenger by 
its employee.—^E^tem Texas Elec¬ 
tric Co. V. Baker, Tex.Civ App, 238 S 
W. 335, reversed on other grounds. 
Com App., 254 S.W 933. 

Negligent shooting 
A earner is liable for damages 
sustained by an intending passenger, 
who went to the station at an ap¬ 
propriate time to take a tram, and 
was negligently shot hy the station 
agent, who about two hours before 
had been assaulted and shot at by 
persons attempting to rob the sta- 
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tion, and who at the time he shot -the 
intending passenger thought the lat¬ 
ter was one of those who had at¬ 
tempted to rob the station, and was 
intending to shoot again at the agent 
—^Middleton v Missouri Pac. R Co, 
212 P. 909, 112 Kan 793. 

70l Fla.—Hall v. Seaboard Air Bme 
Ry. Co. 93 So 151. 84 Fla 9 
Iowa.—^Fagg v. Minneapolis & S B 
R Co. 157 NW. 148. 175 Iowa 459 
N.Y —^Barad v. New York Rapid 
Transit Corporation, 295 NTS. 901, 
162 Misc 458 

NC—Clark v Bland, 106 SE 491, 
181 NC 110 

Ohio.—Komer v. Cosgrove, 141 NE 
267, 108 Ohio St. 484. 31 ABR 
1193. 

10 C.J p 889 note 56. 

Indecent assaults on female passen- 
I gers see infra § 692. 

Shootmg 

j The rule stated in the text was 
recognized as applicable where a pas¬ 
senger was accidentally shot when 
an employee of the carrier was 
demonstrating the method of using 
such employee's automatic pistol — 
Texas Midland R. R v. Monroe, 216 
S W. 388, 110 Tex, 97, reversing. Civ 
App, 155 S.W. 973. 

71- Mo.—Shelby v. Metropolitan St. 
R Co.. 125 SW. 1189, 141 MoApp 
514 

10 C.J. p 889 note 56. 
wacia of liabiUty 

According to some cases the lia¬ 
bility of the carrier for an assault 
on a passenger hy an employee rests 
on the duty which the carrier owes 
through its servants to the passenger 
and not on the fact that the act is 
mcident to a duty within the scope 
of the servant's employment —^Hall 
V. Seaboard Air Bme Hy. Co., 93 So. 
151, 84 Fla. 9. 
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mg’ liability on a master, under certain circumstanc¬ 
es, for both the negligent and voluntary' torts of his 
servanL’^2 jg necessary, m order to render 
the carrier liable, that the passenger should remain 
continuously m a vehicle of the carrier or on its 
prcmisesJ^ 

The duty or obligation of a carrier to protect 
passengers from assaults by the carrier’s emplo 3 'ee 
has been characterized or described generally as a 
duty or obligation to exercise the highest degree 
of care and diligence,^^ or the utmost care and dili¬ 
gence consistent with the management of its busi- 
ness.^^ It has been held that a carrier is not liable 
for a willful assault committed b\' an cmplo\'ee 
who is acting for his own purposes and not within 
the scope or course of his employment, where the 
assault could not have been anticipated and pre¬ 
vented by the exercise of due care,"® where such 
employee has no duties in connection with the con¬ 
tract of carriage.77 As to an assault committed on 
a passenger waiting at a station for a train, by an 
employee of the carrier who is not in charge of the 
station, the view has been taken that the carrier 
is imder a duty to exercise only ordinary care to 
protect the passenger.^® 

According to some cases, a carrier is absolutely 
liable as an insurer for failure to protect a passen¬ 
ger from assaults by its servants unless the passen¬ 
ger has himself caused the difficulty.^® It has been 
held that liability as an insurer includes, and is 
conhned to, liability for assaults committed by em¬ 


ployees engaged in the general business of trans¬ 
portation, and that the carrier is not liable as an 
insurer for an assault by an emplo\'ee who is not 
connected with the operation of the train or w’ith 
the care and safety of passengers, where such em- 
plo\'ee is riding on the train as a passenger in con¬ 
nection with other business of the emploiree, and 
in such case the carrier is liable only if it fails to 
exercise due care to protect the passenger.^® 

Particular employees. Under and subject to the 
rules above considered, the carrier is in general li¬ 
able for assault on a passenger by' the conductor 
in charge of the train or car m which the passen¬ 
ger is riding,®! whether the assault is in the sup¬ 
posed interest and discharge of a supposed duty' to 
the carrier, or is made as the result of personal 
malice or desire for revenge for an affront,®- or 
in general for a purpose of the conductor while en¬ 
gaged in an act outside his regular duties.®® It 
has been held, however, that, in an action in tres¬ 
pass vi et armis against a earner, a passenger is 
not entitled to recover for an assault and battery 
committed by a conductor on the theory’- that the 
conductor was the alter ego of the carrier and that 
the latter was, therefore, corporately present and 
was participating in the assault and battery^®! A 
brakeman on a train, in connection with his em¬ 
ployment, is bound to discharge the duty of protect¬ 
ing the passenger, and if he makes an assault on 
the passenger, the carrier wdll in general be liable, 
even though the assault is not connected with the 
discharge of any particular duty as brakeman, but 


72- Ga.—^East Tennessee, etc, R Co 
V, Fleetwood, 15 SE. 778, 90 Ga 
23. 

10 C.J. p 890 note 58. 

73. N-C-—Clark v Bland, 106 S.B 
491. 181 N.C 110. 

Passeng-er ciUled off premises by em^ 
ployee 

If one IS waitingr for a train and 
IS called off of the earner’s premises 
by an employee of the railroad to a 
point a short distance away and for 
the purpose of a personal difficulty, 
and is there assaulted and beaten, 
the same rules apply as would apply 
if the assault takes place on the 
premises of the railroad, the passen¬ 
ger having no knowledge or warning 
of the employee’s wrongful purpose 
—Clark V. Bland, 106 S.E. 491, 181 N. 
C. 110. • 

74. Ky.—^Louisville & N. R Co. v. 
Bennett, 209 S W. 358, 183 Ky. 445. 

75. Mass—^Langley v. Boston Ele¬ 
vated Ry Co., 112 NE. 79, 223 
Mass 492 

N J —^Haver v. Central R Co, 41 A 
916. 62 N.J.Law 282, 72 Am S.R 
647. 43 L.R A. 84. | 

13C.J.S.-S1 


7S. Pa.—^Rohrback v Pennsylvania 
R Co, 90 A. 557, 244 Pa. 132. 

10 C J. p 892 note 73. 

77. Tex —^Houston, etc., R Co. v. 
Bush. 133 S W, 245, 104 Tex 26, 32 
L R A ,X.S , 1201, reversing. Civ. 
App, 123 S.W. 201. 

7a. Ky—Tate v Illinois Cent. R. 
Co, 81 SW. 256, 26 Ky.L. 309. 

Ta. U S —^Rohrback v. Pullman’s 

Palace Car Co, G.C.Pa, 166 P 797. 
N.T.—^Barad v. New York Rapid 
Transit Corporation, 295 N.Y S 901, 
162 Misc. 458 

N C —^Harrison v. Norfolk-Southern 
R. Co, 113 S.E. 678, 184 N C. 86. 

10 CJ. p 889 note 56 [b] 

8<K ETla—Ball v. Seaboard Air Lme 
Ry Co., 93 So. 151. 84 Fla. 9. 
Stenographer 

The rule stated in the text was 
applied where the employee who com¬ 
mitted the assault was a stenographer 
who was employed in the office of a 
division superintendent, had no du¬ 
ties other than clerical, and had no 
power to exercise authority as to, 
or to provide any arrangement for, 
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the comfort, protection, and assist¬ 
ance of passengers.—^Hall v. Sea¬ 
board Air Line Ry. Co, 93 So 151, 
84 Fla. 9. 

81- Mo—^Briggs V. Lusk, App, 190 
SW. 380. 

N C —^Hamson v- Norfolk-Southern 
R. Co., 113 S.E 678 184 N.C. 86. 
Ohio —Toledo Rys. & Light Co. v. 

Duggan, 7 Ohio App. 1. 

Tex—^Elastem Texas Electric Co. v. 
Baker, Civ.App, 238 S.W 335. re¬ 
versed on other grounds. Com App., 
254 S.W. 933. 

10 C J. p 891 note 59, 10 C J 889 note 
56 [h]. 

82^ Ala.—^Birmingham R, etc., Co. 
V, Baird, 30 So. 456. 130 Ala. 334, 
54 L.R.A. 752. 

10 C J. p 891 note 59. 

88. Tex.—^Texas Midland R. R v. 
Monroe, 216 S.W. 388, 110 Tex. 97, 
reversing. Civ App.. 155 S W. 937. 

10 C J. p 891 note 59. 

84. Ala.—^Ex parte Louisville & N. 
IL Co.. 83 So. 52, 203 Ala. 328, 
grantmg certiorari Louisville & N. 
R. Co. V. Lacey, 82 So. 636, 17 Ala 
App. 146. 
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is made for his own purposes.^5 xhe liability of the 
carrier for a willful and malicious assault by a 
brakeman has been denied, however, where there 
was no showing that it had been committed in the 
line or discharge of any duty of the brakeman to 
the carrier.^® 

Further, it has been held or recognized that this 
rule of a carrier’s liability extends to the conduct of 
other emplo 3 'ces who have, in the discharge of their 
duties, any connection with the passenger, such as 
a porter,®"^ any member of the train crew,*® a flag¬ 
man,®® a gateman,®® a railroad telegraph opera¬ 
tor,®^ a railroad watchman or guard,®- a guard on~ 
a subway train,®® the motorman or driver of a 
street car,®^ or the operator of a taxicab.®® 

A railroad company may also be liable for an as¬ 
sault or personal violence on a passenger by a sta¬ 
tion agent®® or by a baggage-master.®^ According 
to some cases a carrier may be liable even where 
an assault by a station agent is committed in con¬ 
nection with a matter which is personal to such I 
agent.®® It has been held, however, that the earner | 


is not liable for an assault by an employee charged 
with the duty of checking the baggage of passen¬ 
gers where the assault is not calculated or intended 
to promote or facilitate the business of the carrier 
and is not within the scope of the employee’s au¬ 
thority.®® 

It has been held that a railroad company is liable 
to a passenger on its train for an assault commit¬ 
ted by a news agent in connection with a sale made 
by such agent to the passenger.^ 

Relationship of carrier and passenger and period 
of liability. While it has been broadly stated that, 
if a person was assaulted and wantonly injured, 
while on the earner’s car by the conductor, it is 
immaterial whether or not such person was a pas¬ 
senger,® it IS generally held that whether or not a 
carrier is liable, under the rules above considered, 
usually depends on whether or not the relationship 
of carrier and passenger exists between it and the 
injured person when the assault occurs.® The car¬ 
rier’s liability for such assaults exists or continues 
as long as the passenger is being transported,^ or is 


aSt Iowa—^Pagg V. Minneapolis & 
S. L- CJo, 157 N.W. 148, 175 Iowa 
439 

10 C-J p 891 note 60 
se. Pa.—Win V. Atlantic City R. Co., 
93 A. 876, 248 Pa. 134. 

AT. Ark.—St Louis, etc., R. Co. v 
Jackson. 177 S.W. 33. 118 Ark. 391. 
LRA.1915E 668. 

10 C.J. p 891 note 61 
8S- Ky.—^Illinois Cent. R. Co. v. 
Gunterman. 122 S.W. 514, 135 Ky. 
438. 

X C —White V. Norfolk, etc., R. Co., 
20 SE. 191, 115 NC. 631, 44 Am. 
SR. 489. 

10 C.J. p 891 note 62 

89- EZy—^LrtDuisville & N. R. Co. v. 

Bennett. 209 SW. 358. 183 Ky. 445. 
Lia.—Vmot v Louisville & N. R. Co, 
134 So. 761, 17 La-App. 197. 

10 C.J. p 891 note 62 [a]. 

9Q. D.C—Watkins v. Pennsylvania 
R. Co.. 21 D C. 1. 

Ind—^In^ijiTiapolis Union R Co. v. 
Cooper, 33 N.E. 219, 6 IndApp. 202. 

91- Mo—Roberts v. Wabash R. Co., 
134 S-W. 89, 153 Mo App. 638. 
TnmdeiLtal employmeiit by another 
The rule stated in the text may 
apply even though the operator in¬ 
cidentally works as operator for an 
independent company.—Roberts v. 
Wabash R. Co., 134 S.W. 89. 153 Mo. 
App. 638. 

92. Mo—^Hedge v. St. Louis, etc., R 
Co. 145 SW. 115, 164 Mo App. 291 
Tex.—^Texas, etc, R Co. v.,Bowlin, 
Civ-App., 32 SW. 918. 

9K N.Y—Xlarad v. New York Rapid 
Transit Corporation, 295 N.Y.S. 
901, 162 Misc. 458. 


94. Mo.—Shelby v. Metropolitan St 
R Co., 125 S-W. 1189, 141 Mo.App 
514. 

N Y.—Supple V. International Ry. Co, 
203 N.Y.S 749, 208 AppDiv. 547. 

10 C.J. p 891 note 67. 

95. Mo.—^^an Hoe£ten v. Columbia 
Taxicab Co, 162 SW. 694 179 Mo 
App. 591 

Ohio.—Komer v. Cosgrove, 141 NB. 
267, 108 Ohio St 484. 31 A,L.R 
1193. 

10 C J. p 891 note 68 

96. Tenn—^Neville v. Southern R 
Co. 146 SW 846. 126 Tenn. 96, 40 
L.R.A..N.S.. 995. 

10 C J. p 892 note 69 

97- Ga.—Savannah, etc, R. Co. v 
Quo, 29 S.E. 607. 103 Ga. 125, 68 
Am.S.R. 85. 40 L R.A. 483. 

10 C.J. p 892 note 70 

98. N-C—Clark v. Bland. 106 S.B 
491, 181 N.C. 110 

Allied, defamation, of station agent 
by pas^e^iger 

A railroad company was liable for 
an assault by a station agent on a 
passenger at a railroad station, not¬ 
withstanding the assault was made 
because such agent believed that the 
passenger had told certain persons 
that the agent had been peddling 
whisky on the streets —Clark v. 
Bland, 106 S.E. 491. 181 N.C. 110 

99- Ohio —^Little Miami R. Co v. 
Wetmore, 19 Ohio St. 110, 2 Am. 
R. 373. 

Assault growing out of earlier con¬ 
troversy 

If a person who had had a contro¬ 
versy with a station agent as to the 
checking of baggage returned to the 


station, not for the purpose of trans- 
actmg any legitimate business with 
the agent but merely to upbraid or 
reproach the latter because of the 
earlier, real or supposed grievance, 
and a difficulty arose between them, 
the railroad company was not liable 
for an assault committed by the 
agent in connection with such dif¬ 
ficulty.—Georgia R, etc, Co. v. Rich¬ 
mond, 25 S B. 565, 98 Ga. 495 

1. S D.—Blankenhaker v. Chicago, 
M & St P Ry Co, 168 N.W 744. 
40 SD 588, 10 A.L.R 720 

2. Mo —State ex rel. United Rys. 
Co of St. Louis V. Allen, 240 S.W 
117. 

3- Ky—Mangtis v Cumberland & 
M R Co.. 300 SW. 593. 222 Ky. 
190. 

N.Y.—Supple V. International Ry 
Co, 203 N.YS. 749, 208 App.Div 
547. 

10 CJ. p 892 notes 72. 73. 

l^eaviug car at front and passing to 
rear 

Where a passenger on a street rail¬ 
road car felt that he had been mis¬ 
treated by the conductor and. after 
alighting from the front of the car 
according to a rule of the company, 
necessarily passed to the rear to get 
the number of the conductor to make 
his complaint, and while doing so, 
was assaulted by the conductor and 
injured, the company was hable —• 
Sims V. Knoxville Railway & Light 
Co. 208 S.W. 610, 141 Tenn. 238. 

4. Ala—Alabama City, etc., R. Co. 
V. Sampley, 53 So. 142, 169 Ala. 
372. 

10 CJ. p 892 note 72. 
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on the cameras premises legitimately in connection 
with such transportation 5 On the other hand, 
where the passenger has ceased to be a passenger 
by the termination of his journey and his departure 
from the tram or car,® or where the employee has 
ceased to be an employee for the time being by rea¬ 
son of having no further dut^' to discharge to his 
employer in the premises^ so that the duty of the 
carrier to the injured person as a passenger has 
been terminated, or that, according to some cases, 
the assault may be regarded as a matter outside the 
scope or course of the employment, the carrier is 
not in general liable; but, where an assault com¬ 
menced in the carrier’s vehicle is kept up after the 
passenger has alighted therefrom, the carrier is li¬ 
able, not only for the initial assault,' but also for 
the consequences following therefrom in natural 
sequence and as a part of one continuous transac- 
tion.8 

There is authority for the view that the rules 
governing the liability of railroad companies for 
assaults by employees do not in their entirety apply 
to street railroad companies, in view of the general 
rule that a person leaving a street car ceases to be 
a passenger as soon as he safely steps from the car 
uito a public street and has had a reasonable time 


to leave the place where he alights, provided he is 
set down at a place which is reasonably safe and 
proper for that purpose.® 

Violation of late by employee. The fact that the 
employee was violating the law does not necessa¬ 
rily constitute a defense to the carrier for such em¬ 
ployee's assault on a passenger. 

b. Jnsl^cation and Provocation 

A c:arrier is not liable for an alleged assault on a 
passenger by an employee of the earner where the cir¬ 
cumstances are such as to justify the use of force by the 
employee and he does not use more fci*ce than is neces¬ 
sary. 

It is not every assault by an employee that gives 
to the passenger a right of action against the car- 
rier.ii passenger has in general no cause of 

action when he has rendered the assault justifiable, 
as where by his own wrongful acts or misconduct 
he has broken the contract of carriage and has cast 
on the employee both the right and duty of using 
force,!- as, for example, in protecting other pas¬ 
sengers,!^ or in rightfully ejecting a passenger who 
has forfeited his right to carnage, as considered 
infra § 824. The fact that the employee honestly, 
but mistaken^, supposed that he was justified in 
making the assault will not, however, exempt the 


5. Ga.—Casway v. Atlantic, etc., R 
Co, 58 Ga. 216. 

10 C J p 892 note 72. 

6. Ala.—Willingrham v. Birmingham 
Ry., Lfight & Power Co., 83 So. 95, 
203 Ala. 351. 

Ill.—See Aht v Chicago Rys Co., 207 | 
Ill App. 314—^Hedger v. Chicago | 
City Ry. Co., 207 IlLApp. 26 
Pa—^Beirynian v. Pennsylvania R | 
Co, 77 A. 1011, 228 Pa. 621, 30 L. 
RA.,N.S, 1049 

Wis.—Will V. Milwaulkee Electric 
Ry. & Light Co., 171 IST.W. 658, 169 
Wis. 38. 

10 C J- p 892 note 73. 

Person leaving s>Li.cct esa 

(1) Where passenger, who had 
been rebuked by motorman for 
smoking on ear, on alighting appbed 
insulting epithet to motorman, the 
earner was not liable for death of 
passenger from blow during alterca¬ 
tion after motorman had left car and 
followed passenger to place near the 
sidewalk, such altercation being in¬ 
dependent from rebuke for smoking, 
and the relation of carrier and pas¬ 
senger having terminated.—Will v 
Milwaukee Electric Ry. & Light Co., 
171 N.W 658. 169 Wis 38. 

<2) One who was assaulted by a 
motorman after he had voluntarily 
left a street car m a public thorough¬ 
fare and had taken several steps was 
not a passenger when assaulted, even 
though the motorman had started 


using ofitensive language toward him 
while he was yet a passenger.—^Wil¬ 
lingham V. Birmingham Ry, Light & 
Power Co, S3 So. 95, 203 Ala. 351. 

7- Ark.—St. Louis & S. P. R. Co. v. 

Wyatt, 105 S.W. 72, 84 Ark. 193. 

10 C J. p 892 note 73. 

Assault on. person not passenger hy 
employee not on duty 
Where a person had gone to a 
railroad station for the purpose of 
putting his wife and child on board 
a train of defendant company, had 
had an altercation with a gateman 
in respect of the necessity of pur¬ 
chasing a ticket for the child, and 
subsequently was assaulted by such 
gateman in the station waiting room 
after the train had left and while 
the gateman was off duty durmg his 
luncheon period, the railroad com¬ 
pany was not liable.—^Horecker v 
Fere Marquette R, Co. 238 IlLApp 
278 

8L Mo—0*Brien v. St. Louis Transit 
Co., 84 S.W. 939. 185 Mo. 263, 105 
Am.SR. 592. 

10 C.J. p 893 note 74. 

Ckixpns Jtixis has been cited with 
approval in Birmmgham Electric Co 
V. Driver, 166 So. 701, 704, 232 Ala. 
36. 

9. Wis.—Will V Milwaukee Electric 
Ry. & Light Co., 171 N.W. 658, 169 
. Wis- 38, 


la, Ind.—Southern R Co. v. Crone, 
99 N.E. 762, 51 Ind.App 300. 
Failure to comply with statutory 
provision as to id^tilicaticm as 
emidoyee 

In an action by a passenger for 
personal injuries resulting from be¬ 
ing assaulted by defendant’s agent, 
defendant could not escape liability 
because the agent failed to comply 
with Bums St.Annot.190S § 5177, re¬ 
quiring trainmen to wear on their 
hats or caps a badge of their office, 
etc.—Southern R. Co v. Clone, 99 
N.E. 762. 51 Ind App. 300. 

11- U S —New Orleans, etc., R. Co. 
V. Jopes. Miss, 12 SCt. 109, 142 
IJ.S. IS, 35 L.Ed. 919. 

12. N.T.—^Monnier v New York 
Gent., etc.. R. Co., 67 N.E 569. 175 
N.T. 281, 96 Am.SR 619, 62 LRA. 
357, reversing 75 N.Y.S. 521, 70 
AppDiv. 405 
10 C.J. p 893 note 77. 

1% XJ.S—New Orleans, etc., R Co. 
V. Jopes^ Miss., 12 S.Ct- 109, 142 U. 
S. 18, 35 L.Ed. 919. 

10 C.J. p 893 note 78. 

Afs-^-olt by one passenger on another 
In protecting a passenger from as¬ 
sault and injury by another passen¬ 
ger, it is the right and duty of the 
carrier’s employees to use such force 
as is necessary to protect the as¬ 
saulted passenger.—^Parris v. Leer¬ 
ing Southwestern Ry. Co., 208 S.W. 
97. 203 Mo.App. 182. 
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carrier from liability, where such was not the 
case.^* 

The employees in charge may use such force and 
compulsion as is necessary to secure compliance 
with a reasonable regulation or direction of the car- 
rier.iS The fact that the passenger is refusing to 
comply with a regulation or direction of the earner 
will not, however, justify the carrier’s employee in 
using violence not proper nor necessary for the en¬ 
forcement of the regulation or direction nor will 
the fact that the passenger is negligent justify such 
forcc.^*^ Furthermore, it has been held that, where 
the disorder occasioned by a passenger consists 
merely of loud and boisterous language and con¬ 
duct, the carrier’s employees do not have the right 
to use force merely to quiet such passenger and 
prevent him from being disorderly and boisterous, 
and to allow him to continue his journey.l^ 

The fault of a passenger short of producing the 


necessity to act in self-defense will not justify an 
assault on the part of a passenger.^^ A servant of 
a carrier may not assault a passenger merely in re¬ 
taliation for an assault committed on himself or on 
another passenger^® or in revenge or punishment 
under any circumstances.^^ 

Previous illicit relations between a railroad em¬ 
ployee and a passenger does not relieve the railroad 
company of liability for the employee’s malicious 
act in assaulting her .22 

Self-defense. Where, in the course of a difficulty 
with a passenger who is the aggressor, an employee 
of the carrier, in self-defense or to protect himself 
from bodily harm, injures the passenger, in general 
no liability will thereby be incurred by the carrier, 
since the fact that the employee is engaged m the 
service of another does not deprive him of his right 
of self-defense and the rule applies where the 
employee acts under the honest and reasonable be- 


14. Ala—^Birmingham R., etc., Co. v. 

Mullen, 35 So. 701. 138 Ala. 614. 

10 C J p 893 note SO 

15- N.T.—Gamcott v. Xew York 
State Rys.. 119 NE 94, 223 N.T. 
9, L R.A1918D 929, reversing 151 
N.YS. 1117, 167 AppDiv. 953. | 

Sntexing car | 

Inspector ordering men to stand j 
back so that women could board car | 
first could exercise force necessary 
to compel compliance.—Garricott v. 
New York State Rys., 119 N E 94, 
223 NY 9, L.RA.191SD 929. revers- 
mg 151 N.Y S. 1117. 167 App.Div. 953. 

IGL Mo.—^Parris v. Deering South¬ 
western Ry Co., 20S S.W. 97, 203 
Mo.App. 182. 

N C —^Harrison v Norfolk-Southern 
R Co. 113 SE. 678, 184 NC. 86 
10 C.J. p 893 note 81 

Znforcement of law as to separation 
of white and colored races 
Where the law authorizes or re- 
auires a carrier to provide separate 
but equal accommodations for the 
white and colored races, and a serv¬ 
ant of the carrier uses undue violence 
in enforcing the regulation, the ear¬ 
ner is liable m damages to the in¬ 
jured passenger —^Illinois Cent R 
Co V Cox, 96 So. 685, 132 Miss. 471. 

Entering car 

If, in enforemg a regulation or di¬ 
rection as to passengers entering a 
car that women shall be allowed to 
enter first, the employee of the car¬ 
rier uses more force and compul¬ 
sion than is necessary, without will¬ 
fulness. malice, or a purpose of the 
employee, such employee does not 
act beyond the scope of his employ¬ 
ment, and the carrier may be liable. 
—Gamcott v- New York State Rys, 
119 NE 94, 223 N.Y. 9, L.BJL191SD 


929, reversing 151 NY.S. 1117, 167 
App Div 953 

Persistent violation of regulation 
A passenger who displays a per¬ 
sistent determination to disregard a 
regulation forbiddmg passengers 
from going to sleep m the waiting 
rooms or lying down on the benches, 
and by his unlawful conduct exas¬ 
perates an employee of the company, 
so as to unfit him from properly per¬ 
forming the duly which he owes his 
master with respect to his treatment 
of its patrons, cannot complain that 
such employee lost his temper and 
resorted to unnecessary force in com¬ 
pelling observance of the regulations 
of the company—Central of Georgia 
R. Co V. Motes, 43 SE. 990, 117 Ga 
923, 9 Am S.R 223. 62 L RA. 507. 
TTpii-mited corrective methods 

While It IS the duty of a passenger 
to observ'e reasonable legulations and 
to deport himself in a decent and 
orderly manner, if he fails to do so, 
the carrier may not apply unlimited 
corrective methods—^Louisville & N. 
R Co. V. Bennett, 209 SW. 358, 183 
Ky 445 

17- Ill —Wabash, etc, R Co. v. Rec¬ 
tor, 104 lU 296. 

18- Mo —^Parris v. Deering South¬ 
western Ry Co., 208 S.W. 97, 203 
Mo.App. 182. 

Want of violence or assault by dis¬ 
orderly passenger 
In view of the right, under Rev 
St-1909 § 3093, and Mo St Annot. § 
4708, of servants of a carrier to 
eject passengers, such servants were 
; not justified in assaultmg and whip¬ 
ping into submission a drunken and 
boisterous passenger merely for the 
purpose of quieting him and prevent¬ 
ing him from being disorderly and 
boisteroui^ and to continue to carry 
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him, where there was no showing 
that such passenger was assaulting 
and injuring other passengers.—^Par¬ 
ris V Deering Southwestern Ry. Co, 
208 SW 97, 203 Mo App 182. 

19. Ala—Southern R Co. v. Hanby, 
62 So 871, 183 Ala 255 

20. Ala—^Birmingham R, etc, Co 
V. Baird. 30 So 456. 130 Ala. 334, 
89 Am SR 43, 54 LRA. 752. 

21- Ala.—^Birmingham R, etc., Co. 
V. Baird, supra. 

Punishment for actions affecting an¬ 
other passenger 

Where boy, tram passenger, was 
teasing girl passenger, and flagman 
inflicted on boy a severe beating, rail¬ 
road company was liable—Vinot v 
Louisville & N. R Co.. 134 So. 761, 
17 La App 197. 

22. Ark—Pme Bluff, ete, R Co. v. 
Washington, 172 S W. 872, 116 Ark 
179 

10 C J. p 891 note 60 [cL 

23. Ky —^Louisville & N. R Co v. 
Bennett, 209 S.W. 358. 183 Ky 445 

La —Smith v New Orleans Public 
Service. 127 So. 16, 12 La.App 692 
Mo—^Wiajrd v. Dunham. 210 SW 873 
—^Hunter v Kansas City Rys. Co, 
248 S.W. 998. 213 Mo App. 233— 
Pams V. Deering Southwestern R 
Co. App, 227 SW 1071. 

N G —^Hari ison v Norfolk-Southern 
R Co, 113 SB. 678, 184 NC. 86. 

10 C J p 893 note 84, p 894 note 86. 

Passenger is not justified m as¬ 
saulting conductor, although the pas¬ 
senger was provoked by the conduc¬ 
tor's insultmg language.—^Lomsville 
& N. R Co V Bennett, 209 S.W 368, 
183 Ky. 445 —^Louisville Co. v. Frick, 
165 SW. 649, 158 Ky. 450 
Prior altercation 

The rule stated in the text ap- 
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lief that he is in imminent danger,-* and fur¬ 
ther, there is some authority to the effect that the 
stringent rule generally applicable as to the liability 
of carriers with respect to the high degree of care 
required of them does not appl}' in self-defense sit¬ 
uations.-® The earner may be liable, however, 
where its employee uses more force than is neces¬ 
sary for his defense and protection and the orderly 
conduct of the carrier’s business,^® or, as some¬ 
times stated, where the employee uses more force 
than is necessary or, in the exercise of a sound 
discretion, appears to be necessary.2* 

A prior assault on the emploj^ee by the passen¬ 
ger, which has terminated, will not justify a sub¬ 
sequent assault on the passenger by such em- 
plo 3 ^ee;-^ and it has been held that, even though 
the passenger struck the first blow, the carrier can¬ 
not avail itself of the nght of self-defense, where 
the passenger’s assault was provoked by the car¬ 
rier’s employee, without any provocation on the part 
of the passenger.29 Furthermore, the earner may 
not relieve itself of liability’ on the theory' that its 
employee acted in self-defense ivhere the employee 
neither had any reasonable ground to apprehend 
danger from the passenger who was assaulted nor 
actually believed that such danger existed.®® 

Provocation, In general an assault on a passen¬ 
ger by an employee of the carrier is excused en¬ 
tirely only when the provocative conduct is such 


as in law amounts to a justification of the assault 
on the ground of self-defense.^^ Mere abusive lan¬ 
guage or conduct, or opprobrious epithets alone, 
are not sufficient to justify the commission of an 
assault by' an employee on a passenger,®- particu¬ 
larly where such language or conduct was provoked 
by.' the employee and this rule af>plies even 
though the passenger's language or conduct is in 
violation of the law.®* Insulting or opprobrious 
language used by a passenger after he has unjusti¬ 
fiably been assaulted by an employee of the carrier 
does not cure nor excuse such prior breach of the 
contract of carriage.®® The fact that a passenger 
threatens to report an employ'ee to the earner for 
some supposed or actual improper action on the part 
of the employee does not justify an assault by the 
latter.®® 

Where the language or conduct of the passenger 
is exasperating to the employee and provocative of 
an assault, it may be shown in mitigation of damag¬ 
es;®^ and, according to some cases, the earner is 
not liable where the passenger by his provoking lan¬ 
guage or conduct intended to bring about a difficulty 
with the employ'ee who committed the assault,®® or 
where such language or conduct is such as to ex¬ 
asperate the employee and unfit him* to act toward 
the passenger m the manner usually required of 
such employee.®® 

Intoxicated passenger. A carrier is liable if one 
of its employees assaults and beats a passenger, al- 


plied legardless of who may have 
been the aggressor in a prior, unim¬ 
portant altercation which had been 
terminated before the passenger m- 
dicated his intention to assault the 
carrier’s employee —Smith v. New 
Orleans Public Service, 127 So. 16, 
12 Lia.App. 602. 

24. U.S—New Orleans, etc, R. Co. 
V. Jopes, Miss., 12 S.Ct. 109, 142 
XJS. 18, 35 LEd. 919 

10 O.J. p 893 note 84. 

25. U.S.—New Orleans, etc., IL Co. 
V. Jopes, supra. 

Tex.—^International, etc, R. Co. v. 
Washington, 117 SW. 992, 54 Tex. 
Civ.App- 166. 

10 C J. p 894 note 86 

26. Mo —Pams v. Deering South¬ 
western R Co, App., 227 S.W 1071. 

10 C.J. p 893 note 84, p 894 note 89 
[a]. 

27- Ky—liouisville & N. R. Co. v. 
Bennett. 209 S.W. 358, 183 Ky. 445. 

10 C.J. p 893 note 84. 

28- Mo.—O’Brien v. St. Louis Tran¬ 
sit Co., 110 SW. 705. 212 Mo. 59. 
15 Aan.Cas. 86. 84 S.W. 939, 185 
Mo. 263. 105 Ain.S.R. 592. 

Tex.—Galveston, etc., R. Co. v. La 


Prelle. 65 SW. 488. 27 Tex Civ App. 
496 

29. Tex—St- Louis, etc., R. Co v 
Huddleston, Civ.App., 178 S W. 704. 

10 C J p 894 note 88. 

30. U.S.—^Memphis St. R Co, v. 
Townes, C C.A Tenn, 281 F. 127. 

10 C.J. p 894 note 89 Ic] f2). 

31. Mo.—^Hunter v. Kansas City 
Rys. Co. 248 SW. 998, 213 Mo 
App. 233. 

32. Iowa.—^E^gg V. Minneapolis & 
St. L. R Co. 157 N.W. 148, 175 
Iowa 459 

Ky—^Louisville & N R Co. v. Ben¬ 
nett, 209 S.W. 358, 1S3 Ky. 445 
Mo —^Hunter v. Kansas City Rys Co., 
248 S.W 998, 213 Mo.App 233 
N.C —^Harrison Norfolk-Southern 

R- Co., 113 S.E. 678, 184 N.C 86. 

10 C.J. p 894 note 89. 
v-anguage with intent to insult, or 
to provoke an assault 
The refusal of an instruction, to 
the effect that the use by the passen¬ 
ger of abusive or insulting language 
to an employee of the earner with 
intent to insult such employee or to 
provoke an assault by him would es-r 
top the passenger from asserting a 
claim for d8Tn?*ges for an assault, 

1285 


was proper.—^Louisville & N. R Co. 
V. Bennett, 209 S.W- 358, 183 Ky. 
445. 

33. U S.—^Texas, etc, R Co. v Wil¬ 
liams, Tex. 62 F. 440. 10 CC.A. 
463. 

10 C.J p 895 note 90. 

34. Iowa.—^Heggen v. Ft. Bodge 
etc, R. Co. 130 N.W 148, 150 Iowa 
313. 

10 C.J. p 895 note 91. 

35. K^'.—^Louisville & N. R. Co v. 
Bennett. 209 SW. 35S, 183 Ky. 445. 

36. Mo.—Sterneman v. Spring Tract- 
Co.. 163 S.W. 25S. 178 Mo App. 64. 

37. Iowa —^Fagg V. Minneapolis & 
St. L. R Co, 157 N.W. 148. 17S 
Iowa 459. 

Mo.—^Hunter v Kansas City Rys. Co , 
248 S.W. 998. 213 Mo App. 233. 

10 CJ. p 895 note 92 

38. N.Y—^Baker v Brooklyn, etc.. R. 
Co., 130 N.Y.S. 690. 146 App.Div. 
304. 

Tex.—Missouri, etc, R Co. v. Grerren, 
121 SW. 905. 57 Tex.Civ.App. 34. 
10 CJ. p 895 note 93. 

39. Ga—Central of Georgia R. Co. 
V. Motes, 43 SE 990, 117 Ga 923. 
97 AmS.R. 223, 62 L-ILA. 507. 

10 C.J. p JS95 note 93. 
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though the passenger is intoxicated and has treated 
the employee rudely.^® 

§ 692. Abusive and Insulting Language 

or Conduct 

A carrier is under a duty to protect a passenger from 
insults and indignities on the part of its employees and 
in general is liable for indecent, abusive, and insulting 
language or conduct of its employees toward passen¬ 
gers. 

A carrier is under a duty to protect passengers 
from insults and indignities on the part of the car¬ 
rier’s employees or servants, and indecent, abusive. 


and insulting language, or rude and insulting con- 
duct,4i on the part of the employee of a carrier, 
tending to cause a breach of the peace, or to hu- 
rmliate or mortify a passenger, will entitle the pas¬ 
senger to recover damages, whether the insult is 
offered from malice or as the result of negligence 
by the employee and, even though the carrier 
did not authorize or ratify the objectionable lan¬ 
guage or conduct, or was not negligent in select¬ 
ing the employee,^^ the passenger is not deprived of 
the transportation for which he has contracted,45 
or, according to some cases, the passenger does not 
suffer physical iniury,^® unless, according to some 


4(». Tex.—^Fnar v. Orange, etc., R. 
Co.. 101 SW. 274. 45 TexCiv.App. 
504. 

10 C J. p 895 note 94. 

41- U.S—Austro-Amencan S. S. Co 
V. Thomas. N.T., 248 F. 231. 160 
CCA. 309. L.R.A191SD 873. 

Ala—^Tomme v Pullman Co.. 93 So 
462, 207 Ala. 511. 

Ky.—Payne v. Moore. 244 SW. 869. 
196 Ky. 454—^Louisville & N. R 
Co. V. Bennett, 209 S.W. 358. 183 
Ky. 445. 

Mass —Langley v. Boston Elevated 
Ry. Co.. 112 N E. 79. 223 Mass. 492 
Mo.—^Hendrix v< United Rys. Co of 
St. Louis. 193 S.W. 812. 

N.D.—^Barbknecht v Great Northern 
Ry. Co.. 212 NW. 776. 55 N.D. 104 
Ohio—Komer v. Cosgrove, 141 NB. 

267. 108 Ohio St. 484, 31 ALR 
. 1193. 

Tex.—Wright v SchaJBE, Civ.App . 228 
S.W. 333—^Texas & N. O R. Co. v. 
Tillman. CivApp., 197 S-W. 1128. 

10 C J. p 895 note 97. 

Statutoiy obhgatioii 

The obligation of a carrier under 
Civ Code 1910 § 2714 to exercise ex¬ 
traordinary diligence on the part of 
himself and his agents to protect the 
lives and persons of his passengers 
mcludes an obligation of diligence to 
protect passengers from insult by 
the carrier's employees.—Georgia Ry. 
& Power Co. v. Turner, 125 S.E. 598, 
33 Ga.App. 101. 

Bights of passengers stated 

Passengers on railway trains have 
by virtue of their contract for trans¬ 
portation the right to be treated by 
the servants and employees of the 
carrier with kindness, respect, cour¬ 
tesy. and due consideration, and to be 
protected against insult, indignity, 
and abuse from such servants and 
agents—^Hall v. Seaboard Air Line 
Ry. Co. 93 So 151, 84 Fla. 9. 

Acensation of attempt to defraud 
A railroad company was liable to 
a passenger where its conductor, 
after the passenger had given him 
a ticket, continued to demand a tick¬ 
ed and. in a loud voice and in the 
presence of other passengers, accused 


the passenger of attempting to de¬ 
fraud the railroad company.—Stew¬ 
art V. Pennsylvania R. Co , 6 Pa 
Dist. & Co. 125. 

RnforceTnent of law as to separation 
of white and colored races 
Where the law authorizes or re¬ 
quires a carrier to provide separate 
but equal accommodations for the 
white and colored races, and a serv¬ 
ant of the earner, in enforemg such 
regulation, uses insulting and offen¬ 
sive language to a passenger, the 
carrier is liable m damag^es to the 
passenger —^Illinois Cent. R. Co. v. 
Cox. 96 So 685, 132 Miss. 471. 

M^e passenger 

The rule stated in the text is not 
limited to female passengers, but ap¬ 
plies to male passengers as well.— 
Southern Ry. Co. V- Carroll, 70 So. 
984, 14 AlaApp. 374. 

Hbnest mistake of employee 

Conceding that ticket agent made 
honest mistake, it would not relieve 
railroad company if agent was rude 
and insultmg m insmuatmg that 
plaintiff was attempting to obtain 
ticket without paying therefor.— 
Knoell V. ^ans^LS City, C. C. & St. J. 
Ry. Co., Mo App., 198 S W. 79. 

Justification or provocation 

Conduct of passenger on train in 
tendering conductor cash value to 
point where tram did not stop did 
not justify conductor in usmg in¬ 
sulting language to him. as by call¬ 
ing him a lunatic If railroad pas¬ 
senger tendered conductor cash fare 
to point where train did not stop 
merely to provoke altercation in or¬ 
der to make case against road, it was 
matter of defense in mitigation of 
damages, even if passenger's techni¬ 
cal rights as passenger were violated 
by conductor.—Lipman v. Atlantic 
Coast Line R Co., 93 SE 714. 108 S. 
C. 151, LRA.1918A 596. 

Ga—Wolfe v. Greorgia R., etc., 
Co.. 58 SE. 899, 2 Ga.App 499. 

Tex—Gulf, eta, R. Co. v. Luther, 90 
S.W. 44. 40 Tex.CivApp. 517. 

10 C.J p 896 note 99. 

43. Colo.—Bleecker v. Colorado, eta, 
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R Co. 114 P. 481, 50 Colo. 140, 33 
LRA.NS, 386 

N C —^Harrison v. Norfolk-Southern 
R Co. 113 SE 678, 184 NC 86 
S.C.—^Lipman v. Atlantic Coast Line 
R Co, 93 S E 714, 108 S.C. 151, L. 
RA.1918A 596. 

Tenn—^Knoxville Tract. Co v. Lane. 
53 SW. 557, 103 Tenn. 376, 46 L. 
RA- 549. 

10 O J p 895 note 97. 

44u N C —^Hamson v. Norfolk-South¬ 
ern R. Co., 113 SE. 678. 184 Na 
86 . 

10 C J. P 896 note 99 [aj (1). 

45w W.Va.—John v. Baltimore & O. 
R Co, 95 SE 589. 82 W.Va. 149. 

46- AJa.—^Louisville & N. R. Co. v. 

Robinson. 105 So 874. 213 Ala 522. 
Pa—Stewart v. Pennsylvania R Co, 
6PaDist &Co 135. 

S C.—^Medlin v. Southern Ry. Co, 141 
SE. 185, 143 Sa 91, 56 A.LR 767 
—Lipman v. Atlantic Coast Line 
R. Co., 93 SB 714, 108 S.a 151, 
L R.A 1918A 596. 

10 C J. p 895 note 97. 

Bleach of duty growing out of coiu 
tract 

The fact that the cause of action 
stated m the complaint is for breach 
of duty growing out of the contract 
of carriage does not prevent the ap¬ 
plication of the rule stated in the 
text —Southern Ry. Co. v. Carroll, 
70 So. 984, 14 Alji App. ^74. 

Season for rule 

A breach of the obligation of a 
common carrier to its passenger, 
working injury to him, is a cause of 
action standing on a higher plane 
than that of one arising from an in¬ 
jury hy mere negligence, because the 
relation subsisting between them is 
founded on a direct, special, and 
personal obligation, peculiar in its 
nature and not on general law con¬ 
stituting the basis of the relation 
subsisting between many other per¬ 
sons, such as neighbors or strangers, 
who stand on an equal footmg and 
deal with each other at arm's length, 
wherefore conduct on the part of a 
earner working gnevous injuiy only 
to the feelings and sensibilities of a 
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cases, the employee’s language is provoked or justi¬ 
fied by the passenger's conduct or language.^ ^ 

According to some cases, the carrier is absolutely 
liable as insurer for the protection of a passenger 
from insults by its employees unless the passenger 
alone is the cause of the trouble.** It has been 
held, however, that the liability of a carrier as in¬ 
surer against indignities offered to a passenger by 
its employees rests on the relation which such em¬ 
ployees bear to the carrier as persons whom the 
carrier has employed m the general transportation 
of passengers.*® In some cases the duty or obliga¬ 
tion to protect a passenger from insults and indig¬ 
nities on the part of the carrier's employees has 
been characterized or described generally as a duty 
or obligation to exercise the highest degree of care 
and diligence,or the utmost diligence and care 
consistent with the proper management of its busi- 
ness.5i According to some cases, the carrier owes 
only the duty to exercise ordinary care to protect a 
passenger waiting at a station from insults, abuse, 
and threats of its employee who is not acting in dis¬ 
charge of any duty owing to the carrier and who 
is not in charge of the station,®^ particularly where 
the offending employee has no connection with the 


passenger service.53 and there is no liability in such 
case where responsible employees of the carrier 
have no notice of the misconduct of the offending 
employee nor opportunity to prevent such miscon¬ 
duct.®* 

In order that a passenger may recover for an al¬ 
leged insult, it must appear not only that the facts 
and circumstances were such that the passenger was 
insulted and humiliated, but also that they w'cre 
such as would reasonably tend to humiliate any 
person in similar circumstances.^® 

Female passenger. To a female passenger a car¬ 
rier owes an especial duty to protect her from in¬ 
sulting remarks,®* gross carelessness amounting to 
rudeness,®^ indecent assaults, or improper liber¬ 
ties®* on the part of its employees, and the carrier 
is in general liable for language or conduct of an 
employee which constitutes a breach of the carrier’s 
duties in this regard. It has been said that such 
duty should not be frittered away by nice ques¬ 
tions as to whether the employee was acting within 
the scope of his employment.®® 

The carrier is not liable as an insurer, however, 
for an assault on a female passenger made by an 


passenger is actionable.—John v. 
Baltimore & O. B. Co.. 95 S £< 589. 82 
W.Va. 149. 

Damages for mental suffering in the 
absence of physical injury see m- 
fra § 771. 

4fir. Ga.—Binder v. Georgia B., etc.. 

Co, 79 SE. 216. 13 GaJ^pp 381. 

10 C J. p 895 note 96. 

4B. N C- — Harrison v. Norfolk- 
Southern B Co.. 113 S.E 678, 184 
N.C. 86. 

10 CJ p 889 note 56 [bj. 

49- Fla.—^Hall v. Seaboard Air Dme 
By. Co., 93 So. 151, 84 Fla. 9. 

50. Ky.—^Louisville & N. B. Co. v. 
Bennett. 209 S.W. 358, 183 Ky. 445. 

51- Mass.—^Langley v. Boston Ele¬ 
vated By. Co., 112 N.E. 79. 223 
492. 

52. Ky.—^Tate v. Illinois Cent- B. 
Co., 81 S.W. 256. 26 Ky.L. 309. 

53. Ky.—^Louisville & N. B. Co. v. 
Lmdsay. 279 S,W. 965, 212 Ky. 
516. 

5^ Ky.—Louisville & N. H. Co. v. 

Lmdsay. supra. 

Freight yard cleric 
Carrier was not liable for conduct 
of freight yard clerk having no con¬ 
nection with passenger service, who. 
acting wholly on his own personal 
responsibility and in relation to a 
personal matter, used abusive and 
msulting language and threats 
against prospective pass^iger stand¬ 
ing on depot platform at a time 


when no employee in authority was 
present to restiain him or had no¬ 
tice of his pux*pose.—^Louisville & N 
B. Co. V. Lindsay. 279 SW. 965, 212 
Ky. 516. 

Porter employed to itandie mail 

Carrier and terminal operator were 
not liable for insultmg language di¬ 
rected to passenger through train 
window, while tram was standing 
in station, by porter whose duties 
were connected with mail, in absence 
of evidence that either carrier or 
terminal company knew of occur¬ 
rence m time to prevent it or had 
reason to anticipate it.—^Massengale 
V. Atlanta, B & C. B. Co., 168 SFL 
111, 46 Ga.App. 484. 

55. Ga.—Georgia B., etc., Co. v. 

Baker. 58 S.E. 88. 1 €ra.App. 832. 

5GL N D,—^Barbknecht v. Great 

Northern By. Co., 212 N.W. 776. 

55 W.D. 104. 

10 C J. p 896 note 1. 

Insnlfemg, indecent, or opprobrious 
language 

(1) Where the porter on a train, 
while on duty as porter, used op¬ 
probrious epithets and insulting lan¬ 
guage to a female passenger, the 
carrier was liable in damages for 
such misconduct — Barbknecht v. 
Great Northern By. Co., 212 N.W. 
776, 55 N.D. 104. 

(2) The fact that a passenger's 
immodest remarks encourage the 
conductor to make an improper pro¬ 
posal does not relieve the carrier of 
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liability for the insult, but it may 
be considered in mitigation of dam¬ 
ages.—Strother v. Aberdeen, etc., B. 
Co., 31 SE 386. 123 N.C 197. 

57. La—Spearman v. Toye Bros. 
Auto & Taxi-Cab Co., 114 So. 691, 
164 La. 677. 

10 C.J. p 896 note 1. 

SS^ Pla.—Hall V. Seaboard Air Line 
By. Co, 93 So. 151. 84 Fla. 9. 

10 C.J. p S96 note 1. 

Assault or ravi*«>«Tnent 

(1) A railroad company was lia¬ 
ble for an assault on a passenger 
with intent to commit rape by one 
employed as a baggage-master on 
the train —Savannah, etc, B. Co. v. 
Quo. 29 SE. 607. 103 Ga. 125. 68 
Am.S B. 85, 40 L.B.A. 433. 

(2) A railroad company has been 
held liable where a rape on a pas¬ 
senger was committed by a brake- 
man.—Garvik v. Burlington, etc., B. 
Co., 108 N.W. 327, 131 Iowa 415, 117 
Am.S B. 432. 

(3) The carrier was liable where 
the driver of his taxicab committed 
rape on a female passenger—Komer 
V. Cosgrove, 141 N.B 267, 108 Ohio 
St 484, 31 A L.B. 1193. 

(4) If plaintiff consented to a car¬ 
rier's employee ravishing her be¬ 
cause of fear, there was not only an 
actionable wrong, but an actual rape. 
—^Dickinson v. Scruggs, Tenn., 242 
P. 900. 155 aCLA. 488. 

B9m Ala.—^Birmingham B.. etc., Co. 
V. Parker, 50 So. 55, 161 Ala. 248. 
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employee who is not connected with the operation 
of the train or with the care and safety of passen¬ 
gers, where such employee is riding on a train as a 
passenger in connection w’lth other business of the 
carrier: in such case the carrier is liable only if 
It fails to exercise due care to protect the passen¬ 
ger.®® A earner is not ordinarily liable where the 
relationship of earner and passenger does not exist 
between it and the female on whom an indecent as¬ 
sault is committed by employees of such carrier.®^ 

Lascivious proposals of an employee if later vol¬ 
untarily accepted do not create liability on the part 
of the carrier.®^ 

Mere rudeness of language or brusqueness of 
behavior on the part of the employee may not be 
such an injury to the passenger as to entitle him 
to recover damages.®^ 

§ 693. Acts of Employee as Police Offi¬ 

cer; Special Officer 

The fact that employees of a carrier are clothed with 
powers of police officers does not necessarily relieve the 
carrier of liability to passengers for acts of such officers. 
The carrier is not in general liable for the acts of police 
officers, as such, where such officers are appointed or 
commissioned by the public authorities, notwithstanding 
the appointment of such officers is procured, and their 
compensation is paid, by the carrier. 

The conductor of a train, in looking after and 
protecting his passengers, is to some extent clothed 
with the powers of a police officer.®^ The fact, 
however, that a conductor or other employee is 
clothed by law with police authority affords no im¬ 
munity to the carrier for damages resulting from 


his wTongfid discharge of his duty, either as em¬ 
ployee of the carrier or under color of his police 
authority ;®5 hence the carrier is liable for such 
employee's wrongful acts in carrying out the law 
requiring the separation of white and colored pas¬ 
sengers,®® or in committing an assault or other 
wTong on a passenger.®^ It has been held, howev¬ 
er, that, where such employee is not liable to one 
for assault and battery, the carrier is not liable.®® 

The earner may be held responsible for the act 
of its employee in voluntanly assisting a police offi¬ 
cer in making an illegal search of a passenger,®® 
and it cannot be excused on the theory that an offi¬ 
cer may reqi«re assistance even in making an illegal 
search where it does not appear that the officer re¬ 
quested assistance.'^® On the other hand, where a 
speaal agent acting in the scope of his employment 
causes the arrest of a person, the carrier is not lia¬ 
ble if such agent exercised ordinary care, and there 
was probable cause for having such person arrest- 
ed.^^ 

Officer appointed by public authorities; special 
officer. An officer duly appointed by public authori¬ 
ties for police duty in connection with a railroad, 
whose compensation is paid by the railroad com¬ 
pany, is prima facie at least a public officer for 
whose acts, as such officer, the company which pro¬ 
cures the appointment is not liable.^^ Nevertheless, 
if such officer is engaged in some sort of service for 
the company and does a wrongful act in the course 
of such service, and within the scope of his em¬ 
ployment, or by express direction of the company, 
the latter is liable therefor hence, if such an offi- 


GO. Fla—Hall v. Seaboard Air Line 
Ry. Co., 93 So. 151, 84 Fla. 9. 

€1. Ky.—^Manatis v. Cumberland & 
M. R. Co, 300 S-W. 593. 222 Ky. 
190. 

Assault in statioiL 

Railroad company was not liable 
for indecent assault by its employees 
on plaintiff waiting: in depot for 
train of different railroad, smee such 
conduct was an independent wrong 
committed by the employees as m-' 
dividuals and out of the line of their 
duty, for which the doctrine of re¬ 
spondeat superior could not be in¬ 
voked—^Manatis v. Cumberland & M. 
R. Co. 300 S-W. 593. 222 Ky. 190. 

fi2. IJ S. — Hickinson v. Scruggs, 
Tenn, 242 F. 900, 155 C C.A 488. 

63. !Mass.—^^IcCumber v. Boston El 
R Co, 93 NE. 698. 207 Mass 559, 
32 L R.A..N S.. 475. 

10 C.J p 896 note 3. 

64. N C.—Brown V Atlantic Coast 
Line R Co, 71 SE 777, 161 N.C. 
573. 

Right to arrest or detain passenger 
generally see infra ^ 827. < 


65. Va—Southern R. Co. v. Grubbs, 
SO S E 749. 115 Va. 876 

10 C J. p 896 note 6. 

66- Ga—Wolfe v. Georgia, etc., Co, 
58 SB. 899, 2 GaApp. 499—Geor¬ 
gia R, etc, Co. V. Baker, 58 S.E 
88, 1 GaApp 832. 

67- Mont.—Rand v. Butte Electric 
R Co., 107 P. 87, 40 Mont. 398. 

10 C J. p 896 note 8. 

66. Mass—^Horgan v. Boston El R. 
Co, 94 N.E 386, 208 Mass. 287. 

66- Ala—Nashville, etc, R. Co. v. 
Crosby. 62 So 889, 183 Ala 237. 

70. Ala—NashviUe, etc, R. Co. v. 
Croshy, supra 

7L Ark.—St. Louis & S F. Ry. Co 
V. Wyatt, 105 SW 72, 84 Ark. 193. 
7a N. J —Goldberg v. Central R. Co 
of New Jersey, 117 A. 479, 97 N. 
J Law 374. 

10 C,J. p 897 note 10- 
Officer appointed by govexnox under 
statute 

The duty of a railway policeman 
appointed by the governor, under 
Comp.St.Suppl 1911—1915 p 113, to 
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preserve peace is superior to his 
duty as an employee of a railway 
company performing its duty as a 
earner to preserve a passenger’s per¬ 
sonal safety. As such statute en¬ 
acts that such police officers shall 
have all the powers of policemen 
and constables in crimmal cases, 
they have the paramount duty of 
preserving the public peace free 
from interference by a railway com¬ 
pany in its effort to exercise the 
care required for its passengers. A 
railway policeman commissioned by 
the governor under such statute, be¬ 
ing a state officer charged with pub¬ 
lic duties and responsible to the 
slate, not the railway company by 
whom he was employed, imless his 
action was instigated by the com¬ 
pany or Its officers or employees, the 
railway company was not liable as 
for an assault for his act done in 
pursuance of his duty to preserve 
order.—Goldberg v. Central R. Co 
of New Jersey, 117 A. 479, 97 N J 
Law 374. 

73- WVa—^McKam v. Baltimore, 
etc., R. Co., 64 S.E. 18, 65 W.Va 
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cer in the performance of such services wrong- | 
fully inflicts injury on a passenger, the carrier may 
be Eable therefor, even though the injurious act 
so done was willful and malicious, and prompt¬ 
ed by motives and purposes personal to the em¬ 
ployee. Under some statutes which authorize 
railroad companies to appoint and employ police¬ 
man at the expense of such companies, a railroad 
company is liable for the wrongful acts toward 
a passenger of an officer so appointed and employed, 
as, for example, for an assault 

A railroad company responsible for the appoint¬ 
ment of a special police officer cannot regard him as 
a de facto officer after his office is vacated bj" fail¬ 
ure to qualify, since it is bound to know that he is 
an officer de jure before he is given employment on 
its trams-^® 

§ 694- Passengers under Disability 

a. In general 

b. Becoming ill or incapacitated during 

transit 

a. In General 

The circumstances may be such as to impose on a 


■ carrier the duty to give, through its employees, special 
' care and attention to passengers who arc under physical 
or mental disability. 

The general rule as to the duty to care for the 
safety of a passenger is applicable in case of pas¬ 
sengers who are suffering from some infirmity or 
disability,* ‘ particularly where the employees of 
the carrier ha\e no knowledge or reason to believe 
that the passenger is laboring under a disability.*^ 
A earner is presumed to know, how’^ever, that feeble 
or infirm persons may be passengers;such a con¬ 
tingency should be taken into consideration, and, if 
such persons are injured by negligence in operating 
the train, they are entitled to recover even though 
the injury would not have happened to a person in 
sound health®** 

The care which should be exercised may vary 
w'lth the age, sex, or bodily infirmity of the pas- 
sengcr,®! and, if a passenger’s sickness or disability 
is knowTi to some employee in charge of the train 
or premises, it is knowledge of the carrier,®- and 
there is a duty to assist such passenger;®^ the care 
given to him should be commensurate w'lth his in¬ 
firmities or condition,®^ or, as sometimes stated. 


233. 131 Am.S.R 964, 23 L.RA.. 
NS, 289, 17 AniuCas 634, 

10 C.J. p 897 note 11, p 896 note 6 
[a]. 

74- W.Va.—Mossv Campbells Creek 

R. Co, 83 SE. 721, 75 WVa. 62, 
LR.A.1915C 1183 
10 C.J. p 897 note 12. 

75. Okl —Baker v. Hines, 213 P. 313, 
88 Okl 266. 

76. Ky.—Cincinnati, etc, R Co v 
Cundlff. 179 S.W. 615, 166 Ky. 594, 
Ann-Cas 1916C 513 

77- Ark —^Price v. St Liouis, etc, 
R. Co.. 88 S.W 575, 75 Ark 479. 
492, 112 Am.S.R 79. 

10 C.J. p 897 note 19. 

78- Del.—Clayton v. Philadelphia. 
B. & W. R. Co-, 106 A 577. 7 Boyce 
343. 

Tex.—Chicagro. R. 1 & G Ry. Co. 
V. Sears, ComApp, 210 S.W. 684, 
reversing, Civ-App, 155 SW. 1003 
10 C.J. p 897 note 20. 

ITotiee not hronght home to canaer 
Negligence predicated on the ex¬ 
traordinary duty owing by earners 
and their employees to sick, aged, or 
infirm passengers is not established 
where notice of the condition of the 
passenger is not brought home to 
the carrier.—^Louisville & N. R. Co. 
V. Turner. 292 S.W. 758, 219 Ky. 92. 
Passenger apparently able to care 
for 

The contract of a common car¬ 
rier of passengers has reference in 


general to passengers in normal 
health, and, in the absence of special 
agreement, it is under no duty to 
proffer special care or treatment to 
a passenger in ill health, who ap¬ 
pears to be able to look after him¬ 
self and to procure any extra care 
or service required —Churchill v. 
TJnited Fruit Co., DC.Mass, 294 F. 
400 

79- Tex.—Hast Line, etc, R. Co. v 
Rushing, 6 S.W. 834, 69 Tex. 306 
10 C.J. p 897 note 21. 

Pr^poant women 

Knowledge that pregnant women 
may be i>assengers on busses is 
chargeable to operators thereof.— 
Consolidated Coach Corporation v. 
Garmon, 26 S.W 2d 20, 233 Ky 464. 

sa Mass.—^Yancey v. Boston EL R- 
Co., 91 NE. 302. 205 Mass 162, 137 
AmS.R. 431, 26 LRJL.N.S., 1217— 
Spade V- Lynn, etc., R. Co, 52 N. 
E. 747, 172 Mass. 488. 70 Am.S.R. 
298, 43 LR.A. 832. 

10 C.J. p 897 note 21. 

Corpus J’nris has been cited with 
approval m Carroll v. St. Paul Union 
Depot Co., 204 NW. 470, 164 Mmn- 
28 

81- N.J.—Staines v. Central R. Co., 
61 A. 385, 72 N.J.Law 268. 

10 C.J. p 898 note 22. 

and sn'Hietency of cam 
It has been said that the degree 
of care required is the same as to 
all passengers, that is to say, the 
greatest care, but that the care suf¬ 
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ficient to insure the safety of one 
person may not be sufficient for 
others, physically less able to take 
care of themselves; therefore, it is 
not true that a carrier owes to every 
passenger precisely the same care, 
without regard to age, sex, or bodily 
infirmity—St. Louis, etc, R. Co. v- 
Fmley, 15 SWl 266 79 Tex. 266. 

82- N H —Foss V Boston, etc., R. 
Co, 21 A. 222, 66 N.H 256, 49 Am. 
SR. 607, 11 LRA. 367 
10 C.J. p 898 note 24. 

Vermins-tion of relation of carrier 
and passenger 

After a person who was mentally 
deranged had ceased to be a pas¬ 
senger by leaving a train volunta¬ 
rily, negligence of the railroad com¬ 
pany for failure to care for such 
person could not be predicated on 
failure of station agent, telegraph 
operator, and section hands, who had 
knowledge of such condition, to pro¬ 
tect passenger from injury or report 
his condition to the company, the 
knowledge of such employees not be¬ 
ing imputable to cMimpany, inasmuch 
as it was not their duty to make 
such report to the company.—Chi¬ 
cago, R. I. & G. Ry. Co. v Sears, 
Tex.ComJV.pp-, 210 S.W 684, revers¬ 
ing, Civ.App, 155 S.W 1003. 

83. Ala —Southern Ry. Co. v. 

Hayne, 95 So. 879, 209 Ala. 186. 

84L XJ.S.—Chicago, B. & Q. R. Co. v 
Schrimpf, Mum., 236 F. 200, 149 
C-OA. 390. 
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with the responsibility assumed by the carrier,^^ 
and may be greater than that required as to ordi¬ 
nary passengers.^® 

While, under certain circumstances, it may be the 
duty of the carrier’s employees to observe a pas¬ 
senger’s condition,^^ according to some cases, there 
is no obligation to anticipate disabilities nor to he 
on the lookout for them,®® as, for example, in de¬ 
termining the necessity for assisting a passenger to 
board or alight from the vehicle of carriage, con- 
-sidered below in § 727. Notwithstanding the em¬ 
ployees of the carrier have no knowledge or reason 
to believe that a passenger is incapacitated at the 
tune he is received as a passenger, the carrier owes 
such passenger a duty to exercise such care as may 
reasonably be necessary for the passenger’s safety 
where knowledge of his condition is acquired after 
he becomes a passenger.®® 

While a railroad company is not bound to accept 
for transportation without an attendant one who be¬ 
cause of physical or mental disability is unable to 
take care of himself, as shown above in § 538, yet, 
if its employees voluntarily accept such a person, 
unattended, they should render to him such special 
care and assistance as his condition requires in or¬ 


der that he may safely be transported,®® especially 
where the employee in charge of the tram agprees to 
take care of such person,®^ or, at least, where a 
duly authorized employee of the carrier contracts 
specially to carry such a person.®^ Notwithstanding 
the employees of the carrier have no knowledge or 
reason to believe that a passenger is under mental 
disabihty when he is received as a passenger without 
an attendant, the earner owes to such passenger a 
duty to exercise due care for his safety after his con¬ 
dition is discovered-®® The carrier must bestow on a 
passenger who is mentally deranged and who has no 
attendant any special care and attention, in addi¬ 
tion to that given to an ordinary passenger, which 
reasonable prudence and foresight demand for such 
passenger’s safety, considering the conduct and dis¬ 
position of mind manifested by the passenger or 
any conduct or disposition which might reasonably 
be anticipated from one m his mental condition; 
the additional care in such case is, however, meas¬ 
ured by the knowledge of the passenger’s condition 
which the carrier has or should obtain by observa¬ 
tion, and no added duty is imposed where the car¬ 
rier has no notice of such condition and it is not 
observable.®'* 


Del.—Clayton v. PhLiladelphia, B. & 
W. R Co, 106 A. 577, 7 Boyce 343. 
—Schmuck v. BEeil m a n . 14 Pa- 
Dist & Co. 449- 

Tex.—^ulf, C. & S P Ry* Co. v. 

Hitt. CivApp. 60 SW.2d 864. 

10 C.J p 898 note 24. 

Seasonable caze in. view of conditson 
Duty of earner to disabled pas -1 
senger, wbo has to be assisted upon 
train, and of whose disability carrier 
has knowledsre. is that of care rea-! 
sonably necessary for passengrer's 
safety, m view of his condition.— 
Carroll v. St. Paul Union Depot Co.,; 
204 N.W. 470, 164 Mmn. 28, 

85b Mich.—^Tozer v. Michigran Cent 
R. Co, 162 N.W. 280, 195 Mich. 

662 I 

Ckmdition. of passen^eir 

Care commensurate with the re¬ 
sponsibility assumed as to a sick, 
aged, or otherwise mfirm passenger 
IS such care as is reasonably neces¬ 
sary to protect him in view of his 
condition.—Steketee v. Waters, 159 
N.W. 368, 193 Mich. 177. 

Del —Clayton v. Philadelphia, 
B & W. R. Co, 106 A. 577, 7 Boyce 
343. 

Ky.—Casteel v. American Airways, 
88 S.W2d 976, 261 Ky 818. 

24 C.—^Harrison v. Norfolk-Southern 
R. Co. 113 SE. 678, 181 NC. 86. 
Okl —Dickinson v. Bryant, 172 P. 
432, 69 OkL 297, LuR.A.1918E 978-^ 


St Iiouis & S- F. Ry. Co. V. 
Dobyns, 157 P. 735. 57 Okl 643. 
Pa.—Jameitis v. Wilkes-Barre By. 
Co., 121 A. 317, 277 Pa. 437— 
Kradel v. Pittsburgh, EL B. & N 
C. Ry. Co.. 100 A- 128, 255 Pa. 427. 
10 C J p 898 notes 24. 27 [a] (2). 
87- SC.—^Brackett v Southern R. 
Co.. 70 SE 1026, 88 S.C 447, Ann 
Cas.l912C 1212. 

10 C.J. p 898 notes 25, 22 [a]. 

88. Ala—Southern Ry. Co v. 

Hayne, 95 So. 879. 209 Ala. 186. 

10 C.J. p 898 note 24 [a] <2). 

89- Tex.—Stewart v. Houston & T. 

C Ry. Co., CivAlPP., 229 S.W. 577 
Kentsil incapacity 

The rule stated in the text has 
been applied or recognized in re¬ 
spect of a passenger whose mmd 
was deranged.—Chicago, R. I. & Gr 
Ry. Co. V- Sears. TexConuApp, 210 
S.W. 684, reversing, CivApp., 155 S 
W. 1003—Stewait v, Houston & T 
C. R. Co.. Tex.CivApp., 229 S.W. 577. 

98- Tex.—Chicago. R. 1. & G. Ry 
Co. V. Sears. ComA.pp., 210 SW 
684, reversmg. Civ.App, 155 S.W. 
1003. 

10 C.J. p 898 note 27. 

91- Ark.—Yazoo & M. V. R. Co. v. 
Littleton. 5 SW.2d 930, 177 Ark 
199, 59 A.L.R. 936. 

92. Miss.—Yazoo & M. V. R. Co. v. 

O'Keefe, 88 So. 1, 125 Miss. 536. 
Care required under cixcuiustances 
A railroad company has power to 
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contract specially to carry sick or 
incompetent persons who are unat¬ 
tended, and, if It makes such con¬ 
tract through a duly authorized em¬ 
ployee and carries such persons, it 
owes them such reasonable care and 
attention as the circumslances call 
for —^Yazoo & M. V. R. Co v. 
OKeefe, 88 So. 1, 125 Miss. 536. 

93- Tex —Chicago, R. I. & G. Ry 
Co- V. Sears, ConuApp., 210 S.W. 
684, reversing, CivApp., 155 S.W 
1003—Stewart v. Houston & T. C. 
R. Co, Civ.App., 229 S.W. 577. 

94- Tex.—Chicago, R. I. & G. Ry 
Co. V. Sears, Com-App., 210 S.W. 
684, reversing, Civ.App., 155 S.W. 
1003. 

laeaving train while in motion and 
subsequent injury 
Where the only information pos¬ 
sessed by trainmen of passenger's 
abnormal mental condition was that 
he was laboring under a delusion 
that some one wanted to kill or rob 
him, and passenger was otherwise 
apparently sane, there being nothmg 
in his manner to indicate that he 
was dangerous to other passengers 
or that he was likely to injure him¬ 
self, tramTTien could not anticipate 
that he would leave tram while it 
was m motion or that be would 
thereafter voluntarily injure him¬ 
self—Chicago, R. I. & G. Ry. Co v. 
Sears, Tex Com.App., 210 S.W. 684, 
reversing. Civ.App.. 155 S.W. 1003. 
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According’ to some cases, where a passenger who 
IS physically or mentally disabled is attended by 
another person who is apparently capable of ren¬ 
dering the necessary assistance, the carrier is not 
under the duty to pay special attention to such pas- 
senger,^^ and, where an insane person has his own 
attendant and the carrier does not contract to carry 
such person unattended, the carrier is not liable for 
an injury to such person resulting from his acts 
'which are not anticipated by the carrier’s em¬ 
ployees.®® It has been held, however, that, even 
where an insane passenger is accompanied by an 
attendant, the carrier, through its employees, is not 
entitled to rely entirely on such attendant to pro¬ 
tect such passenger from injury where such em¬ 
ployees have notice of the passenger’s condition and 
have promised to render assistance;®^ in such case 
it is the duty of such employees to use the highest 
degree of diligence which a reasonably’ prudent man 
would use, consistent with the proper operation of 
the train, to prevent such passenger from jumping 
from the train.®® 

Children. In respect of a passenger who is a 
minor, the carrier is bound to exercise a high de¬ 
gree of care,®® and, as to a yoimg child, it has 
been asserted that the carrier owes the highest 
practical degree of care on the part of its employees 
in carrying out the contract of carriage,^ and that 
the age of such child is a factor which must be 
considered in the measurement of such care.^ A 
high degree of care in view of the circumstances is 
required in respect of a child of tender years,® and 
It has been held or recognized that greater care is 
required as to sudi a child than is necessary as to 
adultsA 


The care to be exercised toward a young child 
who is traveling alone must be proportioned to the 
degree of danger inherent in his youth and inex¬ 
perience,® and a carrier that specially contracts, 
through a duly authorized employee, to carry a child 
of tender years who is unattended owes the duty to 
such child of such reasonable care and attention 
as the circumstances call for, and is liable for its 
neglect of such duty.® 

In respect of a child of tender years, it has been 
held or recognized that the primary duty of caring 
for such child is on the parents or their representa¬ 
tive who has the immediate custody of such chtld,^ 
and that, where such child is in the care of his par¬ 
ent, the carrier, through its employees, has the right 
to rely on the presumption that the parent will take 
such care of the child as the natural love of the 
parent would prompt him or her to exercise under 
the circumstances.® Where, however, the earner’s 
emplo 3 'ees who are engaged in the operation of its 
train know, or, in the exercise of reasonable care 
and diligence, should know, that such child is or 
will be exposed to danger or injunes by acts or 
negligence of the carrier’s employees, the carrier is 
not entitled to act on such presumption and is un¬ 
der the duty to use all reasonable and practicable 
care and diligence to avoid the danger and avert 
the injury.® 

While a carrier is not required to construct or 
operate its cars for the purpose of carrying unruly 
children, where it elects to take such a child as a 
passenger on its car, it is bound to use reasonably 
adequate care for his protection or else to eject 
him, notwithstanding such child is in charge of a 
nurse or attendant.^® 


95. ZoL —Gates v. Bisso Ferry Co., 
App.. 172 So. 829. 

96. Miss.—Boyd v. Alabama & "V. 
By. Co.. 71 So. 164. Ill Miss. 12, 
sugrsostion of error denied 71 So., 
655. 

10 CJ p 898 note 27 [el (2). 

97- Ark.—^Pittman, v Hines. 221 S. 
W. 474. 144 Ark. 133. 

98. Ark.—Pittman v. Hines, supra. 

99. N J.—Heinige v. Little Ferry 
Bus Line, 171 A. 135, 12 N.J-Misc. 
213. 

1- U.S.—Chicago. M. & St. P. Ry. 
Co. V. Harrelson, C.C.A.M 0 ., 14 F. 
2d 893. 

2. U.S.—Chicago. M. & St. P. Ry. 
Co. V. Harrelson, supra. 

3. Ohio.—Moms v. Cincinnati Trac¬ 
tion Co, 20 Ohio N P.,N.S., 607. 

Tw-fgui* in. arms 

High decree of care due passen¬ 
gers inures to baby carried by wo¬ 


man passenger.—Southern Ry. Co. v. 
T.*iirson, 114 So 290, 217 Ala. 1. 55 
A.L.R. 385, reversing 114 So. 288, 22 
Ala-App. 180. 

4. Neb-—Kruger v. Omahn St, R. 
Co., 114 N.W. 571, 80 Neb 490, 127 
AmS.R 786, 17 L.R.A.,N.S.. 101. 

10 C.J. p 898 note 23. 

Ckixpus Juris has been cited -with 
approval in Brizzolari v. Market St. 
Ry. Co., 46 P.2d 783, 784, 7 CaLApp. 
2d 246. 

5- Conn—Roden v. Connecticut Co., 
155 A. 721, 113 Conn. 408 
8. Miss.—Tazoo & M. V R. Co. v, 
O'Keefe, 88 So. 1. 125 Miss. 536. 

7- N.T.—^Longacre v. Yonkers R 
Co, 182 N.Y.S. 373. 191 App.Div. 
770. 

8. Ark,—St. Louis, etc., R. Co. v. 

Rexroad, 26 SW. 1037, 59 Ark. 180 
9- Ark—St. liouis, etc, R. Co. v. 

Rexroad. supra. 

10 C.J. p 898 note 23 [b]. 
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IOl N-T —Longacre v. Yonkers R. 

Co. 140 N.E, 215. 236 N.Y. 119, 38 

AL.R. 1030, modifying 194 NY. 

S. 952. 202 App-Liv. 845 

Methods of protectioiL 

(1) It has been held that, in view 
of the fact that the primary duty 
of care for children is on parents 
or nurse, motorman and conductor 
were not under absolute obligation 
to close and latch doors of car to 
prevent children who were accom¬ 
panied by a nurse from running onto 
platform.—^Longacre v. Yonkers R. 
Co., 182 N.Y.S. 373, 191 AppBiv. 
770. 

(2) On a subsequent appeal ia the 
same case it was held that, in vie-w 
of the mischievous disposition which 
the children had displayed in run¬ 
ning onto the platform, it might 
have been foreseen that they would 
fall or jump from the platform, and 
that, while the carrier, through its 
, employees, was not bound to take 
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Intoxicated passenger. The mere fact that a pas¬ 
senger IS drinking, or is under the influence of liq¬ 
uor, IS not necessarily enough to require the car¬ 
rier’s employees to give him any more care than 
they give to other passengers.^i The test in de¬ 
termining liability m such case is whether or not 
the carrier’s employees were wanting in prudence, 
and liability depends on the facts of the particular 
case.^- The fact that the passenger is intoxicated 
does not relieve the carrier of the performance of 
Its duties to the passenger as such,^3 ^^nd, where a 
carrier receives as a passenger a person who is 
known to its employees to be partially or entirely 
helpless on account of intoxication, it is bound to 
exercise such care and assistance as his condition 
reasonably requires for his safet 3 '^^ and to bestow 
on him such special care and attention beyond that 
given to an ordinary passenger as are reasonably 
required,^® even though the passenger’s intoxica¬ 
tion is in violation of a statute.^® In general the 


care which must he exercised depends on the known 
condition of the passenger and the situation as a 
whole,and the rule requiring special care as to 
an intoxicated passenger applies only where the 
passenger’s intoxicated condition is known, or by 
proper diligence could have been known, to the ear¬ 
ner’s employees if the fact of such a state of 
intoxication is unknown to the employees, or they 
are not chargeable wuth knowledge thereof, it will 
not cast any burden of care on them additional to 
that due to ordinary, sober passengers.^® Accord¬ 
ing to some cases, in order to impose on the carrier 
the duty to exercise greater care than that required 
as to an ordinary passenger, it must appear that 
the carrier had knowledge of the condition of an 
intoxicated passenger, not merely that the carrier 
should have known, or could by care have learned, 
of such condition 20 In any event the employees 
of the carrier need not exercise more than ordinary 
care to discover whether or not a passenger is m- 


the particular step of closingr the 
vestibule doors, nor the doors lead¬ 
ing to platform, nor of forcing the 
children back into the car, nor of 
ejecting them, the carrier failed to 
exercise due care in not taking any 
of such steps—^liOngacre v. Yonkers 
R Co.. 140 NE 215. 236 N.Y. 119. 
28 ALR. 1030. modifying 194 N.Y 
S. 952, 202 AppDiv 845 

11- Ky—Liouisville & N R. Co v. 
Mudd's Adm'x. 191 S.W. 102, 173 
Ky. 330- 

Da—Gates V. Bisso Perry Co., App, 
172 So 829. 

Tenn—^Bowers v. Nashville, C & 
St. D Ry. 7 TennCiv.A. 473. 

10 C J. p 899 note 28 

12- Da.—Gates v. B’sso Ferry Co, 
App. 172 So. 829. 

13. Ill.—^Burke v Chicago, etc, R. 

Co, 108 Ill App 565. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co V. Francis, 220 S W 739, 187 
Ky. 703 

N.Y—Fagan v. Atlantic Coast Dine 
R Co . 115 N.E 704, 220 N.Y. 301, D 

R. A1917E 663. reversing 155 N.Y 

S. 609, 170 App.Div. 47. 

10 C.J. p 899 note 29. 

14;. Ill —^Burke v. Chicago, etc., R. 

Co, 108 111 App. 565. 

Md.—Veenstra v United Rys. & 
Electric Co. of Baltimore, 129 A. 
678. 148 Md 512 

N Y.—^Fardette v. New York & S. 
Ry Co, 180 NY.S. 179. 190 App. 
Div 543. 

Pa —Schmuck v Heilman, 14 Pa. 

Dist & Co. 449. 

10 CJ p 899 note 29. 

PositioxL of danger 

The carrier may be liable where, 
after a passenger is received with 


knowledge on the part of an em¬ 
ployee of the earner that the pas¬ 
senger IS intoxicated, the latter is 
permitted to remain in a position 
where it may be foreseen that he 
may be mjured—Gates v. Bisso Fer¬ 
ry Co., Da App.. 172 So 829 
Bexnoval from one coach to another 
Where an intoxicated passenger 
is disorderly, insulting, and offensive 
to other passengers, the conductor, 
instead of stopping the tram and 
ejecting the offending passenger, 
may, in the exercise of ordinarj* 
care for the latter’s safety, require 
him to remove to another coach 
where his conduct may not be of¬ 
fensive or objectionable to the pas¬ 
sengers riding therein—Douisville & 
N. R. Co. V. Phelps' Adm'r, 205 S 
W. 793, 181 Ky 689. 

ISl NY—^Fagan v Atlantic Coast 
Dme R Co, 115 NE 704, 220 N. 
Y 301. DRA1917E 663, reversing 
155 NYS 609. 170 AppDiv 47 
Pa—Kradel v. Pittsburgh, H, B & 
N C. Ry. Co.. 100 A. 128, 255 Pa 
427. 

10 C J p 899 note 29. 

■■hiding on platform 

The conductor- of a street railroad 
company may fail m the exercise of 
due care where he permits an intox¬ 
icated passenger to ride on the plat¬ 
form and the conductor has knowl¬ 
edge of, or should have, observed, 
the condition of the passenger.— 
Jameitis v, Wilkes-Barre Ry. Co.» 
121 A. 317, 277 Pa. 437. 

IG- NH—Wheeler v. Grand Trunk 
R. Co. 50 A. 103, 70 N.H 607, 54 
DRJD 955. 

17. Ky—^Douisville & N R. Co v 
Phelps’ Adm’r. 205 S.W. 793, 181 
Ky 689. 


N.Y.—^Fagan v. Atlantic Coast Dine 
R. Co. 115 NE 704, 220 N.Y. 301. 
DRA1917E 663, reversing 155 N 
Y.S. 609, 170 App Div. 47—Fardette 
v. New York & S. R. Co., 180 N 
Y.S. 179. 190 App.Div. 543. 

Care contmmicnurate with condition 
A earner owes to an mtoxicated 
passenger a duty commensurate with 
the passenger’s condition —^Phger- 
dahl V. North Coast Transp Co, 35 
P 2d 46,^ 178 Wash 482, modifymg 
28 P2d 107, 175 Wash. 600. 

Incapacity as dement in determininfr 
care required 

Where an intoxicated person is 
accepted as a passenger with knowl¬ 
edge that he is incapable of taking 
care of himself, that fact is an ele¬ 
ment in determining the care which 
IS required —^Ingerson v Grand 
Trunk Ry, 106 A. 488, 79 N H 154 

18. Ky—Douisville & N R Co. v 
Mudd’s Adm’x, 191 S.W. 102. 173 
Ky. 330. 

10 CJ. p 899 note 29, p 900 note 31 

Imputed knowledge 

That an employee of a railroad 
company, who was not a member of 
the crew of the passenger train 
from which decedent got off, and 
was not then on duty, and did not 
know that decedent got off the tram, 
saw him walking on the company’s 
tracks in a di unken condition would 
not make the company liable for 
running over decedent.—^Pinson v 
Southern R. Co., 67 SE. 464, 85 S 
C. 355. 

19- Wash.—Welsh v. Spokane, etc, 
R Co., 167 P 679, 91 Wash. 260, 

10 C.J. p 900 note 32. 

20. NH.—Ingerson v Grand Trunk 
Ry., 106 A. 488. 79 N.H. 164. 
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toxicated 

It has been held that the employees of a carrier 
are not chargeable with negligence merely because 
they permit a helplessly intoxicated passenger to de¬ 
part on reaching his destination by train, in the ab¬ 
sence of knowledge on their part of his ultimate 
destination and means of reaching it,-- but, accord¬ 
ing to some cases, a carrier may be liable where its 
employees permit an intoxicated passenger to leave 
its vehicle of carriage, or put him off, at a place 
which IS dangerous in view of his conditiOii, with¬ 
out taking due care for his safety and it has 
been held that in such case a carrier owes to its 
passenger the highest degree of care consistent with 
the practical operation of its railroad -■* 

b. Becoming Ill or Incapacitated during Transit 

A carrier, through its employees, owes to a passen- 


I ger who becomes ill or incapacitated during transit the 
duty to give him such care and attention as are reason¬ 
ably practicable under the circumstances and consistent 
with other duties of the carrier, where it has knowledge 
of the passenger's condition or is chargeable with such 
knowledge. 

Where a passenger becomes ill or incapacitated 
during transit, and such fact is known to the em¬ 
ployees of the carrier, or it is so apparent that the\" 
are charged with knowledge of it, it is their duty 
to give him such care and protection, beyond that 
demanded under ordinary circumstances, as are rea¬ 
sonably practicable with the facilities at hand and 
consistent with the safe and proper conduct of the 
business and the carrier’s duties to other passen¬ 
gers,-^ or, as sometimes stated, it is the carrier's 
duty to exercise a high degree of care to protect the 
passenger from the dangers incident to the sur¬ 
roundings and mode of travel.-® Where an unat- 


21- Ky.—^Louisville & N R Co v 
Mudd’s Adm’x, 191 STT. 102 173 

Ky. 330—^Louisville, etc.. R Co. v 
Gregory, 133 S.W. S05, 141 Ky. 
747, 35 LRA..]SrS, 317 
22. N H —^Ingerson v Grand Trunk 
Ry.. 106 A. 48S. 79 N H 154. 
Authority to place passen^rer In. cus¬ 
tody of officer 

The fact that trainmen were au¬ 
thorized, but not required, by stat¬ 
ute to place an intoxicated passen¬ 
ger in the custody of an officer did 
not prevent the application of the 
rule stated m the text.—^Ingerson v 
Grand Trunk Ry., 106 A. 488. 79 N 
H. 154. 

Xnjnry after leaving teiin 

Where an intoxicated passenger so 
demeaned himself as to justify his 
ejection, and on reaching his des¬ 
tination m the nighttime left the 
tram, and his body was found on 
the track under such circumstances 
as to show injury by another tram 
which passed durmg the night, the 
railroad company, being under no 
obligation to guard the passenger 
through the night, was not liable.— 
INTask V. Southern Ry. Co, 33 So. 
932. 136 Ala. 177. 96 Am S.R. 19. 

23- Ill—^Panor v. Northwestern El¬ 
evated R. Co., 228 IllApp. 162 
Wash—Sullivan v Seattle Electric 
Co.. 86 P. 786, 44 Wash 53 I 

10 C.J p 898 note 27 [c]. 
Ahandoiimeiit iu kBOwn place of dan., 
ger 

Where a passenger is, through in¬ 
toxication, so bereft of reason that 
he is incapable of caring for him¬ 
self. and, while m that condition, 
the earner, through its employees, 
permits him to leave its train and 
abandons him in a known place of 
danger where injury is likely to re¬ 
sult. there is negligenee for which 
the carrier may be liable.—O'Rourke 


V. Louisville & N. R Co, 197 IllApp 
45. 183 Ill App 593 

Protection in departing from train 
and leaving premises 
Where a railroad company did not 
exercise its right to eject, but ac¬ 
cepted and undertook to transport 
to the destination shown by his tick¬ 
et an intoxicated passenger who had 
a ticket to a station at which the 
tram was not scheduled to stop, it 
was under a general duty to stop 
at such station for a time reasonablj 
sufficient to enable such passenger 
to alight at a place -where he could, 
using reasonable care, alight safely 
and pass by a way reasonably ap¬ 
parent, accessible, and safe to the 
depot, or at a designated and proper 
place, and thence from the property 
of the company, or, in the absence 
of such a way, to take reasonable 
and proper precautions to protect 
him and make safe his passing from 
the place of alightmg to the depot 
or an appointed exit from its prop¬ 
erty—^Fagan v Atlantic Coast Line 

R. Co, 115 N.E. 704. 220 N.Y. 301, 
LRA.1917E 663, reversing 155 NY. 

S, 609. 170 AppDiv. 47. 

Ill —^Panor v. Northwestern El¬ 
evated R. Co. 22S IllApp 162. 

25. Ga.—Central of Georgia R- Co., 
69 SE. 165, 135 Ga. 205, 31 L.RJL, 
N.S. 813, 21 Ann Cas. 1077. 

Ky—Casteel v. American Airways, 
88 SW.2d 976. 261 Ky. 818 * 

La —Searcy v Interurban Transp. 
Co.. 179 So. 75, 189 La. 183, re¬ 
versing, App, 179 So 93. reversmg 
171 So. 468, 

10 C J. p 900 note 34. 

Gov^i'*ei'*atiojL and. care 

Where a passenger becomes ill 
while en route, no matter how free 
the earner may be of any fault, 
the earner owes the passenger the 
consideration and care suggested by 
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the dictates of common humanity — 
Hughes V Gregory Bus Lines, 128 
So 96. 157 Miss 374. 

ICstake as to cause of passenger's 
comditioiL 

(1) Where the death of a person 
who had been a passenger on a 
street car followed a cerebral hemor¬ 
rhage w'hich he had suffered while 
he was a passenger, and it was 
shown that the employees of the 
street railroad company had permit¬ 
ted such person to continue to nde 
for several hours without obtaining 
medical' assistance, it was held that 
the company's duty to such person 
was not excused nor lessened be¬ 
cause its servants assumed honestly, 
but without investigation, that such 
person was drunk, and that the case 
turned, not on what the employees 
assumed or thought, but on what 
they should, in the exercise of rea¬ 
sonable prudence, have done in the 
light of the facts brought to their 
notice.—^Middleton v. Whitridge, 108 
N.E. 192. 213 NY. 499. AnnCasl916C 
856, reversing 141 N.Y.S 104, 156 
App.Div. 154—^Middleton v. Third 
Ave. Ry Co.. 1S2 N.Y.S. 598. 192 
App.Div. 172. 

(2) A bus company, whose em¬ 
ployees carried a passenger who had 
suffered an apoplectic stroke while 
riding on bus into station without 
summoning medical aid, was liable 
for passenger's pain and suffering, 
notwithstanding employees' good 
faith but erroneous assumption that 
passenger was intoxicated.—Searcy 
V. Interurban Transp Co., 179 So. 75, 
189 La. 183, reversing, App., 179 So. 
93, reversing 171 So. 468. 

26. Tex.—Stewart v. Houston & T. 

C. Ry. Co., Civ-App., 229 S.W. 577, 

error refused. 

ICental incapacity 

Where a passenger, after being 
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tended passenger, after starting on a journey, be¬ 
comes sick, and unconscious or insane, it may be¬ 
come the duty of the carrier to remove him and 
leave him in competent hands so that he may re¬ 
ceive proper care and attention^^ until he is in a fit 
condition to resume his journey, or until he shall ob¬ 
tain the assistance necessary to take care of him to 
the end of his journey.^s 

§ 695, Protection against Injuries from Fel¬ 
low Passengers 

a. In general 

b. Particular acts, and acts of particular 

t 3 ^es, of fellow passengers 

a. In General 

A carrier Is under the duty to use due care to pro¬ 
tect its passengers from the torts or misconduct of fellow 
passengers and is liable for failure to comply with such 
duty. 


The rule stated in Corpus Juris, quoted and cited 
with approval.-® is that while a carrier is perhaps 
not bound to protect its passengers from injuries 
by third persons to the same extent and degree as 
from like injuries by its own, or its agents’ or em¬ 
ployees’, acts or omissions,®® yet it is the duty of 
a carrier, through its employees, to exercise great 
care and vigilance in preserving order and in guard¬ 
ing passengers from annoyance, violence, insult, or 
other misconduct threatened by fellow passengers,®! 
at least where the passenger is on a vehicle of car¬ 
riage and the misconduct of a fellow passenger is 
actually foreseen;®® and where the carrier, through 
its agents or employees, knows, or has opportunity 
to know, of a threatened injury by a fellow passen¬ 
ger, or might reasonably anticipate the happening 
of such an mjury, and fails or neglects to take the 
proper precautions or to use proper means to pre¬ 
vent or mitigate such injury, it is liable therefor.®® 


received as such, to the knowledge 
of the carrier becomes unable to care 
for himself by reason of mental in¬ 
capacity, it IS the carrier’s duty to 
exercise a high degree of care to 
protect the passenger from dangers 
incident to his surroundings and 
mode of travel,—Stewart v. Houston 
& T. C. Ky. Co., TexCivApp., 229 S. 
W. 577, error refused- 
37. N.T —Middleton v. Whitridge, 
108 H.E. 192, 213 N.Y. 499, Ann. 
Cas.l916C 856, reveismg 141 NY. 
S. 104, 156 App-Div. 154—^Middle- 
ton V. Third Ave. Ry. Co., 182 N. 
Y.S. 598, 192 AppDiv 172. 

10 C J p 900 note 35. 

28. Ky ^:r-Casteel v. American Air¬ 
ways. 88 S.W.2d 976. 261 Ky. 818 

10 C J p 900 note 35. 

29. Cal.—Schwerm v. H C. Capwell 
Co., 34 P2d 1050. 1051, 140 Cal 
App. 1. 

D.C.—Washington Ry. & Electric Co 
V. Perry, 47 App H C 90, 97 
Ky.—Ijouisville & I R. Co v. Garr, 
273 S.W. 540. 542, 209 Ky. 841— 
Hatfield v. Payne, 242 S.W. 32, 34, 
195 Ky. 310. 

N.J.—Frazier v. Public Service Ry. 
Co., 116 A. 769, 770, 97 N.J.Law 
37. 

N. Y —King V. Interborough Rapid 
Transit Co, 188 NY.S. 700, 708, 
197 App.Div. 15, dissenting opinion, 
modified 135 NE 519, 233 N.Y. 330. 
N C —^Pride v. Piedmont & N. Ry. 

Co, 97 S.E. 418, 176 N.C. 694. 

Pa.—^Wood V. Philadelphia Rapid 
Transit Co, 104 A. 69, 71, 260 Pa. 
481. li R.A 191SP 817. 

W.Va—^Thompson v Monongahela 
Ry. Co, 128 S.E 110, 113, 99 W.Va 
207. 42 A Lr.R 159. 

30. Mich—^Takacs v. Detroit United 
Ry.. 207 N.W. 907, 234 Mich. 42. 

10 aj. p 900 note 37. 


31- Ark—Aikansas Power & Iiight 
Co V. Steinheil, 80 SW.2d 921, 190 
Ark. 470. 

Mass.—Savickas v. Boston Elevated 
Ry Co 132 NE 29. 239 Mass 
226—^Langley v Boston Elevated 
Ry Co, 112 NJB. 79, 223 Mass 
492. 

Mo.—Abernathy v. Missouri Pac, Ry. 

Co, App., 217 S.W 568. 

N J.—Spalt V Eaton. 192 A. 576, 118 
N. J Law 327. i 

Tex.—^Texas & P. Ry. Co. v. Baker, 
Com App, 215 SW. 556, reversing, 
Civ.App, 184 S.W. 664. 

Va—Virginia Ry & Power Co. v 
Hubbard, 91 S.E. 618, 120 Va 664 
10 C J p 900 note 38. 

Violation, of rnl^ by passenger 
An inference of a carrier’s neg¬ 
ligence may be drawn from dis¬ 
obedience to rules of conduct by a 
pass^ger resulting in an injury to 
another passenger if the carrier is 
negligent m enforcing such rules 
The mere fact that a carrier had 
promulgated rules as to carrying 
newspapers on its trams did not 
show the exercise of sufficient care 
as to a passenger on a station plat¬ 
form who was injured by being 
struck by a bundle of newspapers 
thrown from a train by another 
passenger, even m the absence of 
evidence showing habitual disre¬ 
gard of the rules The carrier was 
bound to exercise reasonable care 
to prevent the violation of such 
rules—King v. Interborough Rapid 
Transit Co.. 135 N.E 519, 233 NY. 
330, modifying 188 N.Y S. 700, 197 
App Div 15 

Buty to exercise authority 

The employees in charge of a train 
have authority to exercise a rea¬ 
sonable control over passengers and 
should properly exercise such au- 
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thonty in order to protect passen¬ 
gers —Gerlach v. Pittsburgh Rys. 
Co, 94 Pa Super 121 

32. Ala—^Tomme v. Pullman Co, 93 
So 462, 207 Ala 511. 

3K Ala.—Ex parte Alabama Great 
Southern R. Co., 86 So. 100, 204 
Ala. 504, granting certiorari on 
other grounds Alabama Great 
Southern R Co. v. Hunt. 86 So 97. 
17 Ala.App. 566. 

Ark—Arkansas Power & Light Co. v 
Stemheil. 80 S.W.2d 921, 190 Ark 
470 

D.C.—Washington Ry & Electric Co 

V. Perry, 47 App D C 90. 

Ga—^Yellow Cab Co of Atlanta v. 
Carmichael, 126 SE 269, 33 Ga. 
App 364 

Ky—Louisville & I R Co v. Garr, 
273 SW 540, 209 Ky. 84—Payne 
V Combs, 249 SW. 1031. 198 Ky. 
749—^Payne v. Moore. 244 S.W. 869. 
196 Ky. 454—Louisville & N R 
Co V Bennett, 209 S W. 358, 183 
Ky 445 

Mo.—^Lige V. Chicago, B & Q. R. Co., 
204 SW 508, 275 Mo. 249, LRA. 
1918P 548. 

N J —^Palzarano v. Delaware, L & 

W. R Co. 194 A 75, 19 N.JLaw 
76—Prazier v Public Service Ry. 
Co, 116 A 769. 97 NJ.Law 37— 
Skillen V. West Jersey & S R. 
Co. 115 A 372, 96 NJ.Law 492. 

NC—^Pride v Piedmont & N Ry. 
Co. 97 S.E. 418, 176 NC 594— 
Mills V. Atlantic Coast Line R R., 
90 SE. 221. 172 NC 266. 

10 C J p 901 note 39. 

Want of formal request for pro¬ 
tection 

The mere fact that the injured 
passenger did not make a formal 
request for protection did not re¬ 
lieve the carrier of liability whera 
Its conductor participated m the oc- 
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This duty may involve the cooperation of the em¬ 
ployees of the carrier and the invoking of the as¬ 
sistance of other passengers in removing a disorder¬ 
ly passenger from the tram.^^ 

The liability of a carrier for injury to a passen¬ 
ger by the tort or misconduct of a fellow passenger 
is based on the failure of the carrier, through its 
cmplo 3 "ees, to prevent such tort or misconduct, and 
not imposed on the ground that the carrier is liable 
for the tort of the fellow passenger under the prin¬ 
ciple of respondeat superior.35 It follows that the 
liability of the carrier arises not alone from the 
fact that the passenger has been injured, but from 
the failure of its agents or sen^ants to afford him 
proper protection, and hence unless such agents or 

currence in which the injury was 
sustained, and assumed a hostile at¬ 
titude toward such passenger—^Ala¬ 
bama Great Southern R. Co. v. Hunt, 

86 So. 97, 17 Ala.App 566, certiorari 
granted on other grounds EIx parte 
Alabama Great Southern R Co., 86 
So. 100, 204 Ala 5G4. 

3ft. N.J.—Spalt V. Eaton, 192 AT 576, 

118 N.J.Liaw 327—^Prazier v. Public 
Ser\ice Ry. Co. 116 A. 769. 97 N. 

J.Liaw 37. 

Pa.—Gerlach v. Pittsburgh Rys. Co., 

94 Pa Super. 121. 

10 C J. p 901 note 40. 

35>. Ark—Arkansas Power & Light 
Cx). V. Steinheil. 80 S.W.2d 921. 190 
Ark. 470. 

Ky—^Hatfield v. Payne, 242 S.W. 32, 

195 Ky. 310. 

Me.—Chaput v. Lussier, 165 A. 573, 

132 Me 48. 

Md.—^Pugh V, Washington Ry. & 

Electric Co., 113 A 732, 138 Md. 

226 

Mich.—^Takacs v. Detroit United Ry. 

Co, 207 N.W. 907, 234 Mich. 42 
K.J.—^Hofif V. Public Service Ry. Co., 

101 A 404. 90 NJDaw 386, re¬ 
versed on others grrounds 103 A 
209, 91 hr.J.Law 641. 15 ADR. 860. 

Pa—^Pittsburg, etc., R. Co. v. Hinds. 

53 Pa 512. 91 Am.D. 224. 

W-Va.—^Thompson v. Monongahela 
Ry. Co, 128 S E. 110, 99 W.Va. 207. 

42 AD.R. 159 
10 C J p 901 note 41. 

36. Ala.—^Tomme v- Piillman Co., 93 
So. 462, 207 Ala 511. 

Ark—^Arkansas Power & Light Co. 

V. Steinheil. 80 S.W.2d 921, 190 
Ark. 470. 

Cal.—Schwerin v. H. G Capwell Co., 

34 P2d 1050, 140 Cal.App. 1. 

Fla.— V. Seaboard Ar Line Ry. 

Co., 93 So. 151, 84 Fla. 9. 

Ky.—Hatfield v. Payne, 242 S.W. 32, 

195 Ky. 310. 

Md.—Pugh V. Washington Ry. & 

Electric Co, 113 A 732. 138 Md 
226. 

Mass.—Pearson v. Payne, 139 N E. 

488, 245 158. 


servants know or ought to know that danger from 
fellow passengers exists or is reasonably to be ap¬ 
prehended, and can, hy the use of proper care, pre¬ 
vent the injury, the carrier is not liable Thus 
the carrier is not liable where the injury is caused 
by acts of a fellow jjassenger, which its agents or 
employees had no reason to apprehend, and which 
they could not, by the exercise of proper care, pre¬ 
vent.^* It has been stated broadly that a carrier is 
required to interfere with the voluntary acts of pas¬ 
sengers only where such acts constitute a breach of 
the peace or are such as to suggest a reasonable 
probability that injury will result to other 

In accordance with the general rule as to a car¬ 
rier’s obligation, stated above in § 676, a carrier is 

road station through careless or 
wanton act of fellow passenger, un¬ 
less such act should have been rea¬ 
sonably anticipated —^Seckler v. Penn¬ 
sylvania R. Co., 174 A 501, 113 X.J. 
Law 299. 

door of taxicab 

(1) A taxicab passenger who had 
put her hand on metal upright post 
between front and rear doors in 
alighting could not recover from tax¬ 
icab owner in negligence action for 
injuries to her fingers sustained 
when another passenger -who had 
alighted before her slammed door, 
since the law imposes no duty on 
driver to anticipate such an unusual 
happening.—Vogel v. Laiso, boO N.T. 
S. ISO. 

(2) Where a passenger, who put 
her hand in the door jamb of a 
taxicab to assist herself in rising to 
alight, sustained injuries when pas¬ 
senger who alighted ahead of her 
slammed the door, taxicab driver 
was not liable for injuries where 
passenger who had slammed door 
was not driver's agent and acci¬ 
dent was €in event which driver could 
not anticipate.—^Intriligator v. Gold¬ 
berg, Mass,. 12 M.E 2d 730. 

38. Pa.—Wood V. Philadelphia Rap¬ 
id Transit Co, 104 A 69, 260 Pa. 
481, L.R.A191SP 817. 

Passenger ca^jL^Iug bnlky objects 

(1) Street cars being for the use 
of people with or without their lug¬ 
gage, negligence cannot be inferred 
because a workman is permitted to 
enter or leave carrying tools, or im¬ 
plements of his trade, such as an 
iron pipe.—Wood v. Philadelphia 
Rapid Transit Go., 104 A 69, 260 Fa. 
4S1, L.R.A1918P 817. 

(2) In action for personal injury 
to passenger while entering trolley 
car from being struck by an iron 
pipe which a passenger leaving the 
car was carrying, it was held that 

[ there was no negligence on the part 
of the earrier.—^Wood v. Philadel-] 
phia Rapid Transit Go, supra. 


Mich.—Takacs v. Detroit United Ry., 
207 ISrW. 907. 234 Mich. 42. 

N.J.—^Hoff V. Public Service Ry. Co., 
101 A 404, 90 KJ.Law 3S6. re¬ 
versed on other grounds. 103 A 
209, 91 N.JLaw 641, 15 ALR. 860 
Pa—Wood V. Philadelphia Rapid 
Transit Co., 104 A 69, 260 Pa. 
481. LRA191SF 817. 

Tex—^Texas & R Ry. Co. v. Baker. 
ComApp, 215 S-W. 556, reversing, 
Civ.App, 184 S.W. 664 
W Va —Thompson v. Monongahela 
Ry. Co, 128 SE. 110, 99 W.Va. 
207, 42 A L.R. 159 

10 CJ. p 901 note 41, p 902 note 42. 

Opportmaity to prevent injnzy 

Knowledge or opportunity for 
knowledge must have been acquired 
or have existed for a period of time 
sufficient to permit the taking of 
steps for the protection of passen¬ 
gers.—River Excursion Co. v. Kuntz, 
51 S.W.2d 911. 244 Ky. 587. 

37- Ark.—^Arkansas Power & Light 
Co V Steinheil. 80 S.W.2d 921. 190 
Ark. 470. 

Fla—^Hall v. Seaboard Air Line Ry. 

Co.. 93 So. 151, 84 Fla. 9. 

Ky.—^River Excursion Co. v Kuntz, 
51 SW.2d 911, 244 Ky. 587. 

Mass.—^Ekiton v. Mew York, N". H. & 
H. R. R., 116 NJB. 815. 227 Mass. 
113. 

Mich—^Takacs v. Detroit United Ry., 
207 N.W. 907, 234 Mich. 42. 

Mo —Lige V- Chicago, B. & Q. R. Co., 
204 SW. 508, 275 Mo. 249. L.RA. 
1918F 548—^Liljegrren v. United 

Rys. Co. of St. Louis. App., 227 S. 
W. 925. 

N.C.—^Pride v. Piedmont & N. Ry. 
Co, 97 S.E. 418, 176 N.G 594— 
Mills V. Atlantic Coast Line R R. 
Co, 90 S E. 221, 172 N.C. 266. j 
W Va.—Slaven v Baltimore & O R. I 
Co.. 171 S.E. 818, 114 W.Va. 315. 

10 GJ. p 902 note 43. 

Cazeie**'* ox wanton act in zailrcmd 
station 

Carrier is not in general hable for 
passenger’s injuries sustamed in rail- 
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not an insurer or guarantor of the entire immunity 
of a passenger from injury resulting from the acts 
or misconduct of fellow passengers.^® The extent 
or degree of the obligation or duty in this regard 
imposed on the carrier has variously been charac¬ 
terized or described as the obligation or duty to use 
or exercise the utmost care,^0 the utmost vigi¬ 
lance,the utmost vigilance and care,^® the utmost 
vigilance and foresight,^^ the highest degree of 
care,^^ the highest practical degree of care,^® the 
utmost practicable care,^® the highest degree of 
care and diligence,^^ the highest practicable degree 
of care and diligence,^* the highest degree of care 
consistent with the business,^® and the utmost care 
and diligence consistent with the proper manage¬ 
ment of the carrier’s business,®® According to 
some cases, however, the degree of care required 
varies with time and place, a high degree of care 
being required while the passenger is on the vehi¬ 
cle of carnage and only ordinary care while the 
passenger is waiting at the carrier’s station.®^ 
While the view has been expressed that the re¬ 
sponsible employees of the carrier must use the 
highest degree of care, consistent with the busi¬ 
ness, to ascertain the danger,®^ it has been held or 
recognized that only ordinary care and prudence 
are m general required in foreseeing or anticipat¬ 
ing the torts or misconduct of fellow passengers,®® 


and that the rule that it is the duty of a carrier 
to use the highest degree of care to protect a pas¬ 
senger from wrong or injury by a fellow passenger 
applies only when the carrier has knowledge of the 
existence of the danger or of facts or circumstanc¬ 
es from which the danger may reasonably be antici¬ 
pated.®^ It has been held that the general rule that 
a carrier must exercise the highest degree of care 
for the personal safety of passengers consistent 
with the nature of the contract of carriage, with 
relation to the carrier’s or its servants’ acts or omis¬ 
sions, does not necessarily measure the duty and lia¬ 
bility of the carrier in respect of torts or miscon¬ 
duct of fellow passengers.®® 

b. Particular Acts, and Acts of Particular 
Types, of F^ow Passengers 

As a general rule a carrier is not liable to a passen¬ 
ger resulting from the wrongful and unauthorized in¬ 
terference by a fellow passenger with the appliances on 
the vehicle of carriage. Whether or not a carrier is lia¬ 
ble for injuries to a passenger resulting from assaults, 
improper language, and the like, on the part of a fellow 
passenger, or from the acts or conduct of an intoxicated 
or insane passenger depends in general on whether or 
not the employees of the carrier had knowledge of, or 
could reasonably have anticipated, the acts or conduct 
of the fellow passenger, and could, with the exercise of 
due care, have prevented the resultant injury. 

In general a carrier is not liable for injuries caus¬ 
ed by a fellow passenger’s unanticipated act in set- 


39- Ky.—^PeaJk v. LK)uisville & N. R.j 
Co., 297 S.W. 1107. 221 Ky. 97—| 
Payne v. Moore, 244 S.W. 869, 196 
Ky 454 

Md — V. Washington Ry & 
Electric Co., 113 A. 732, 138 Md. 

226. I 

Mich—^Takacs v. Detroit United Ry,| 
207 N.W. 907, 234 Mich. 42. 

Mo.—^Ltige V. Chicago, B. & Q R. 
Co.. 204 S.W. 508. 275 Mo. 249, L.. 
R.A.1918P 548—Liljegren v. United 
Rys. Co of St. Louis, App., 227 S. 
W 295. 

N J.—Hoff V. Public Ry. Co , 103 A. 
209, 91 N J.Law 641. 15 A.L R 860. 
reversing 101 A. 404, 90 M J Law 
386 

N C.—Mills V. Atlantic Coast Line R. 

R. 90"S.E 221, 172 NC. 266. 

W Va —^Thompson v Monongahela 
Ry Co., 128 SE. 110, 99 W.Va. 
207. 42 A.L.R 159. 

ITse of every reasonalOe means 

The duty of the carrier is dis¬ 
charged by using every reasonable 
means to conserve the passenger's 
convenience, comfort, and safety — 
Ex parte Alabama Great Southern 
R. Co. 86 So 100. 204 Ala. 504. grant¬ 
ing certiorari Alabama Great South¬ 
ern R. Co. V. Hunt, 86 So. 97, 17 Ala. 
App. 566. 

40. Mo.—Liljegrea v. United Rys. 


Co. of St Louis, App., 227 SW. 
925. 

N J —^Falzarano v. Delaware, L & 
AV. R Co, 194 A 75, 19 NJLaw 
76. 

41- Mo—Williams v. Blast St Louis 
& S Ry Co, 232 SW. 759, 207 
Mo App. 233. 

42- U S.—^Flmt V. Norwich, etc, 
Transp Co. 9 P Gas.No.4,873, 34 
Conn 554, 557. 

40. N C.—^Mills V. Atlantic Coast 
Line R. R, 90 S.E 221, 172 N. 
C 266. 

44. Tex—NeviU v. Gulf. C & S. P. 
Ry Co.. Civ App, 187 S.W. 388, 
reversed on other grounds. Com. 
App. 244 S.W 980, which is 
reversed on rehearing 252 S W. 483. 
W.Va.—^Thompson v. Monongahela 
Ry. Co, 128 SE. 110, 99 WVa. 207. 
42 ALR 159. 

45b Mo—Grubb v Kansas City Ry 
Co’, 230 SW. 675, 207 Mo App 16 
—Abernathy v. Missouri Pac. Ry 
Co.. App, 217 SW 568. 

Or^insLTy care is not sufficient.— 
Grubb v. ICansas City Rys Co, 230 
S.W 675, 207 Mo.App. 16. 

46. Mo.—^Lige V Chicago, B. & Q 
R Co.. 264 S.W. 508. 275 Mo. 249, 
L.R.A.1918P 548—Spohn v. Mis- 

1296 


soun Pac R Co. 14 S W 880, 101 
Mo. 417. 87 Mo 74 

47- Ky—^Louisville & N. R Co v 
Bennett, 209 SW. 358, 183 Ky 445 

48- Ky—^Peak v Louisville & N R 
Co, 297 SW 1107, 221 Ky 97— 
Payne v. Moore, 244 SW. 869, 196 
Ky 454 

49- Mo.—^Lige V Chicago, B. & Q 

R Co. 204 SW 508. 275 Mo. 249 
L,RA. 1918F 548—Liljegren v 

United Rys Co. of St. Louis. App. 
227 SW 925 

50. Mass —^Langley v. Boston Ele¬ 
vated Ry Co. 112 NE 79, 223 
Mass. 492 

51- Ala.—^Tomme v. Pullman Co, 93 
So. 462, 207 Ala 511 

52. Mo.—^Lige V. Chicago, B & Q 
R Co. 204 SW. 568. 275 Mo 249. 
L.R A 1918P 548—Liljegren v. Unit¬ 
ed Rys Co. of St Louis, App, 227 
SW 925 

50. Ala.—^Tomme v Pullman Co., 93 

50 462, 207 AlaL 511. 

Ky—River Excursion Co. v. Kuntz, 

51 SW2d 911, 244 Ky. 587. 

54- SC.—^Norris v. Southern R Co 
Carolma Div, 65 SE. 956, 84 S.C 
15. 

55- Mich—Takacs v. Detroit United 
Ry, 207 N.W. 907, 234 Mieh. 42. 
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ting^® or releasing^* brakes, or in improperly giv¬ 
ing a signal for the car or train to start,®^ unless 
the employee in charge ratifies or adopts the unau¬ 
thorized signal by allowing the car or train to pro¬ 
ceed without seeing that passengers have alighted 
from or boarded the car in safety,®^ or unless such 
employee by the exercise of due care and diligence 
could have prevented the moving of the car or 
tram.®® 

Injury to a passenger from the negligent han¬ 
dling of a firearm by a fellow passenger has been 
held not to impose a liability where the carrier’s 
employees had no reason to anticipate the acci¬ 
dent,®^ or used all available means to prevent it;®- 
but the carrier is liable where its emploj'ees are 
careless or negligent m allowing the passenger so 
to handle a firearm.®^ The carrier is not liable for 
injuries to a passenger resulting from the ignition 


or explosion of inflammable or explosive material 
carried by a passenger, if, in the exercise of a high 
degree of prudence and foresight, such as w-ould be 
exercised by a very cautious, prudent, and compe¬ 
tent person under similar circumstances, the danger 
could not have been avoided.®-^ 

Assaults generally. Ordinarily it is the duty of 
the earner, acting through its employees, to protect 
a passenger from an assault by a fellow passen- 
ger,®5 and, according to some cases, the earner is 
under the duty to exercise the highest practicabk 
degree of care and diligence in this regard,®® the 
highest degree of care,®"^ the utmost care,®® or the 
utmost vigilance and foresight.®® In general the 
carrier is liable where a passenger is assaulted by 
a fellow passenger and such assault could have been 
prevented by the carrier or its employees by the 
exercise of due care."^® The carrier is not, howev- 


56^ N.T.—^McDonnell v Xew York 
Cent., etc., R Co., 54 N.Y S 747, 35 
App Div. 147, appeal dismissed 53 
N E 1127. 159 N.Y. 524. 

Wash-—Anderson v. Northern Pac 
R Co., 152 P. 1001, S8 Wash. 139 

57- Wis—Sure v Milwaukee Elec¬ 
tric R . etc . Co . 133 N W. 1098. 148 
Wis 1, 37 L.RA,N.S, 724, Ann. 
Cas 1913A 1074. 

10 C J p 902 note 47. 

58- N.C.—Pride v. Piedmont & N. 
Ry. Co. 97 S.E. 418. 176 N C. 594 

10 C J p 903 note 48. 

59- Elan —^Leavenworth Electric R. 
Co V- Cusick 57 P. 519, 60 Ean. 
590, 72 AmS.R. 374 

60- Ill—^North Chicago St. R Co. 
V. Cook. 33 NE. 958. 145 Ill 551 

10 C.J p 903 note 50. 

6L Ky.—^Louisville, etc, R Co. v, 
McEwan, 31 S.W. 465, 17 Ky L- 
406. 

Tex—Galveston, etc., R. Co. v. Long. 
36 S W. 485, 13 Tex.Civ-App. 664 

€2- Md.—^Tall v. Baltimore Steam 
Packet Co., 44 A. 1007. 30 Md. 248, 
47 L.RA. 120 
10 C.J p 903 note 52. 

63. Tenn —^Nashville, etc., R. Co. v 
Flake, 88 S.W. 326. 114 Tenn. 671. 
108 Am S R. 925. 

10 C J. p 903 note 53. 

64- Ky.—Clarke v Louisville, etc. 
R Co. 39 SW. 840. 101 Ky. 34. 49 
S.W. 1130. 18 Ky.L 1082, 36 LRA 
123. 

10 C J. p 903 note 54. 

65- Ky.—Chesapeake & O. R. Co. v. 
Pack, 232 S.W. 36. 192 Ky. 74. 

Md.—^Washington Ry. & Electric Co., 
106 A. 522. 134 Md. 196 
Mo —^Parris v. I>eermg Southwestern 
Ry. Co, 208 S.W. 97, 203 Mo.App. 
182. 

N.J.—Spalt V. Eaton, 192 A 576, 118 j 
13 C.J-S.-S2 


N.J.Law 327—v. Public Serv¬ 
ice Ry Co. 103 A. 209, 91 N J 
Law 641, 15 ALR. 860. retersmg 
101 A. 404. 90 NJLaw' 38C 
WVa—Clark v Norfolk & W. Ry 
Co., 100 SB. 480, S4 W.Va 526. 
7 A L.R. 117. 

10 CJ p 900 note 38, p 904 note 58 
care 

The employees of the carrier must 
use at least oidinary care to pro¬ 
tect a passenger from an assault 
another passenger which could rea¬ 
sonably have been anticipated —^E1 
Paso Electric Co. v. Cannon, Tex Civ. 
App , 69 S.W.2d 532, reversed on other 
grounds, ComA.pp., 99 S W 2d 907 
66L Ky.—^Peafc v. Louisville & N R 
Co. 297 S.W. 1107, 221 Ky 97— 
Payne v. Moore, 244 SW. 869, 196 
Ky. 454 

67- Ky.—^Louisville R. Co v. Dott, 
171 S.W, 438, 161 Ky. 759, L.RA. 
1915C 681. 

Tex.—Nevill v. Gulf C & S F. Ry 
Co, Civ App, 187 S W. 388, re¬ 
versed on other grrounds, Com.App., 
244 S.W. 980, which is reversed 
252 S.W 483. 

Wash—^Kelly v Navy Yard Route, 
137 P. 444, 77 Wash 148. 

68. N.J —^E^lzarano v. Delaware, L 
& AV. R Co. 194 A. 75, 119 N-J. 
Law 76 

69. N C.—^Mills V. Atlantic Coast 
Line R. R., 90 S E. 221, 172 NC 
266 

70L Ala.—^Birmingham Electric Co 
V Driver, 166 So. 701, 232 Ala. 
36. 

Ark —Hines v. Rice, 218 S W. 851, 
142 Ark 159. 

Ky.—^Payne v Moore. 244 SW. 869, 
196 Ky. 454. 

Mo.—^Lige V. Chicago, B. ^ Q. R. 
Co.. 204 S.W, 508, 275 Mo. 249, L. 
R.A.1918F 548—Koenig v. St. Louis 
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Public Service Co, App , 45 S W.2d 
S&e—Liljegren v United Rvs Co 
of St Louis, App, 227 S.AV 925 
N J.—^Falzarano v Delaware, L. Sz 
W R Co. 194 A. 75. 119 NJLaw 
76. 

N.Y —Crawford v Brooklyn & 
Queens Transit Corporation, 3 N 
YS.2d 105 

Ohio—^Paal v. Cleveland Ry. Co., 11 
Ohio App. 462 

Pa—Gerlach v. Pittsburgh Rys Co, 
94 Pa.Super. 121 

Tex—^E1 Paso Electric Co v. Cannon 
Civ App, 69 S.W.2d 532, reversed 
on other grounds, Com.App, 99 

S.W.2d 997. 

10 C.J. p 904 note 58. 

BesertioxL of passenger by caxxiex^s 
employees 

A passenger, responding to the 
lawful call of carrier's servants to 
aid in ejecting an offensive or dis¬ 
orderly fellow passenger, does not 
cease thereby to be entitled to the 
protection against violence owing to 
all passengers, and if, after he has 
responded to the call of cameras 
servants, he is injured because the 
latter desert him, or fail to give 
him all assistance reasonably in 
their power, the earner is liable 
—^Frazier v. Publia Service Ry. Co., 
116 A 769. 97 N.J Law 37. 

Failure of employee in. charge of 
train, to protect passenger 
A conductor or person in charge of 
a railway train is invested with the 
powers of a peace officer to protect 
passengers from assault by fellow 
passengers, and he must exercise 
such powers faithfully, or the car¬ 
rier will be deemed guilty of negli¬ 
gence, and must answer for any in¬ 
jury inflicted by such passengers.—• 
BOall V. Seaboard Air Line Ry. Co., 
93 So. 151. 84 Fla. 9. 
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cr, an insurer of the entire immunity of a passen¬ 
ger from assaults fellow passengersJ^ The the¬ 
ory or basis of liability is not that the earner is lia¬ 
ble for the assault of the fellow passenger under 
the principle of respondeat superior, but that the 
carrier is liable for its employees’ failure to prevent 
the assault.^2 Sq carrier is not liable where 

its employees have exercised due care to protect 
the passengers from such assault,*'^ or where the 


assault is one which could not reasonably have been 
anticipated by them^^ m time to prevent it;75 in 
other words, the carrier is not liable unless it or its 
employees knew in advance of the intended as¬ 
sault, or should have apprehended from the sur¬ 
rounding circumstances and known facts, that an 
assault was threatened or imminent,^® in time to 
prevent it.^^ A carrier is not bound under ordinary 
circumstances to anticipate that one passenger will 


Ai^UcatioiL of statute I 

A statute which makes a railroad | 
company liable for any d#»TYiages done i 
by the running- of cars, or by any 
person in its employment or serv¬ 
ice, unless the company shows due 
care on the part of its agents, does 
not apply where a passenger injured 
in an affray with a fellow passenger 
on a train sues the railroad compa¬ 
ny for damages—^Davis v. Georgia 
R. etc.. Co.. 34 SE. 1001. 110 Ga. 
305. 

71- Ky.—^Peak v. liOuisville & N. R. 
Co.. 297 S.W. 1107. 221 Ky. 97— 
Payne v. Moore, 244 S.W. 869, 196 
Ky. 454—Louisville R Co. v Dott, 
171 S.W. 438, 161 Ky. 759, L.R.A. 
1915C 681. 

Md—Pugh V. Washington Ry. & 
Electric Co, 113 A. 732, 138 Md. 
226. 

N J.—^Hoff V. Public Service Ry. Co., 
103 A. 209, 91 N.LLaw 641. 15 A. 
LR. 860, reversing 101 A. 404. 90 
NJ.Law 386. 

N.C —^Mills V. Atlantic Coast Line 
R. R, 90 S.E. 221, 172 NC. 266 
W Va.—^Thompson v. Monongahela 
Ry Co.. 128 S.B. 110, 99 W.Va. 207, 
42 A.L.R. 159 

72. Ark.—Arkansp*! Power & Light 
Co V. Steinheil, 80 S.W2d 921, 190 
Ark. 470. 

- Fla.—Hall v. Seaboard Air Line Ry. 
Co. 93 So. 151, 84 Fla. 9. 

Md.—^Pugh V. Washington Ry. & 
Electric Co., 113 A. 732, 138 Md. 
226. 

N J.—^Hoff V Public Service Ry. Co, 
101 A. 404, 90 N.J.Law 386, re¬ 
versed on other grounds 103 A. 209, 
91 N.J.Law 641. 15 A-L.R 860 
W.Va.—^Thompson v. Monongahela 
Ry Co, 128 SB. 110, 99 W.Va. 207. 
42ALR 159. 

73. Ky.—Kinney v. Louisville, etc., 
R Co.. 34 SW. 1066. 99 Ky. 59. 

74i Ky.—^Peak v. Louisville & N”. R. 

Co.. 297 S.W. 1107. 221 Ky. 97. 

Mo.—^Lige V. Chicago. B. & Q. R 
Co., 204 S.W. 508, 275 Mo. 249, L 
RA191SP 548 

Ohio—Paal v. Cleveland Ry. Co., 11 
Ohio App 462 
10 CJ p 904 note 60. 

Ciicumstaaices not vrarrantiiig an¬ 
ticipation of assault 

(1) Defendant carrier was not re¬ 
sponsible to passenger assaulted on 


train by another passenger in ab¬ 
sence of conductor, where there was 
nothing m the conduct of the other 
passenger when in the presence of 
the conductor before the assault suf¬ 
ficient to indicate that passenger was 
quarrelsome or unruly—^Mills v. At¬ 
lantic Coast Lme R. R., 90 S.E. 221, 
172 N.C 266. 

(2) That a passenger who subse¬ 
quently assaulted another was laugh¬ 
ing, talking, and having a good time 
was not such misconduct as would 
justify the inference of probable 
danger to other passengers so as to 
require the trainmen to anticipate 
such assault —^Payne v. Moore, 244 
S VT. 869. 196 Ky. 454. 

(3) Fact that passengers have 
been observed by trainmen throwmg 
paper wads at one another, and 
warned to abstain therefrom, does 
not render earner liable for injury 
inflicted by one passenger on another 
by tin cup unintentionally and acci¬ 
dentally thrown, which trainmen had 
no knowledge or reason to believe 
would be so used.—^Thompson v 
Monongahela Ry Co.. 128 SE. 110. 
99 W.Va. 207, 42 A.LR 159. 

(4) It may not be assumed that 
the mere presence of a woman and a 
man in a sleeping car in which there 
are no other passengers is a situa¬ 
tion fraught with danger to her, in 
the absence of any external indica¬ 
tion of the man's character, and the 
carrier may not be held hable where 
the man committed an assault on the 
woman and there is no showing that 
the employees knew, nor could, by 
the exercise of reasonable dihgence, 
have known, that the man intended to 
commit the assault.—Hall v. Sea¬ 
board Air Line Ry Co., 93 So. 151, 
84 Fla 9. 

Sudden and unmrpeeted assault 

Where a passenger was the vic¬ 
tim of a sudden and unexpected as¬ 
sault by another passenger, which 
could not have been foreseen and 
prevented by the utmost care, the 
earner was not liable.—^Payne v. 
Moore, 244 S.W. 869, 196 Ky 454. 

Ordb*»^nce requiring conductor on car 

Where the assault was not one 
which could reasonably have been 
anticipated by the conductor who 
was on the car when such assault 
occurred, so that there was no ha- 
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bility under the rule staled in the 
text, the situation was not affected 
by the existence of a city ordinance 
requiring that there shall be a con¬ 
ductor on each car for the purpose 
of coHectmg fares and for the better 
accommodation of passengers and 
the public and by a rule of law that 
the violation of a city traffic ordi¬ 
nance IS neghgenee per se.—^Paal v 
Cleveland Ry. Co., 11 Ohio App. 462 
Or^ina-ry care in anticipatmg as¬ 
sault 

It has been held that the em¬ 
ployees of the earner are required 
to exercise only ordinary care and 
prudence in foreseeing, or anticipat¬ 
ing, violence against a passenger, on 
a vehicle of carnage, on the part of 
a fellow passenger.—Tomme v. Pull¬ 
man Co., 93 So. 462, 207 Ala 511. 

75- Ark—Arkansas Power-& Light 
Co. V Steinheil, 80 S.W.2d 921, 190 
Ark 470. 

Ky—^Payne v. Moore, 244 S.W 869 
196 Ky 454. 

10 C.J p 904 note 60. 

Want of knowledge or notice 

Street railroad company was not 
liable for injuries sustained by pas¬ 
senger who was assaulted by fel¬ 
low passenger on crowded street car 
where motorman, who also perform¬ 
ed duties of conductor, was not in¬ 
formed of disturbance until passen¬ 
ger came forward, and evidence fail¬ 
ed to show that motorman could 
have prevented assault even if he 
had observed disturbance?^ by means 
of a mirror—^Arkansas Power & 
Light Co V- Steinheil, 80 S.W.2d 921. 
190 Ark. 470. 

7a Ky—Hatfield v. Payne, 242 S,W. 
32. 195 Ky. 310. 

Ohio—^Paal v. Cleveland Ry. Co, 11 
Ohio App 462. 

Tex.—^Texas & P. Ry. Co. v. Baker, 
Com App., 215 S.W. 556, reversing. 
Civ App.. 184 SW. 664. 

W Va —^Thompson v. Monongahela 
Ry Co.. 128 S E. 110, 99 W.Va 207, 
42ALR 159. 

10 C.J p 904 note 58 [b]. 

77. Md—^Pugh V. Washington Ry & 
Electric Co., 113 A. 732, 138 Md 
226. 

N J —^Hoff V. Public Service Ry. Co, 
101 A 404, 90 NJ.Law 386, re¬ 
versed on other grounds 103 A 
209, 91 N.JLaw 641. 15 A.LR 860 
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assault another,^* or that, because one passenger is 
engaged in frolic or sport with another, such con¬ 
duct will result m injury to one of thcmJ® Liabil¬ 
ity is not, however, confined to a case in which the 
peril of the particular passenger who is assaulted is 
known to, or discoverable by, the carrier’s em¬ 
ployees; the carrier is under a duty to protect all 
its passengers from an assault from a fellow' pas¬ 
senger when its employees have knowledge or the 
means of knowledge that an assault on some one 
is imminent-*® 

Crowding, jostling or colliding. As a general 
rule a carrier is not liable for an injury to a passen¬ 
ger caused by crowding and jostling by another pas¬ 
senger.*^ Thus it is not liable as a general rule for 
injury to a passenger caused by his being pushed or 
jostled by other passengers w^hen getting on or off 
its vehicles,*^ unless the conduct of such other pas¬ 
senger is unusual and disorderly and could be pre¬ 


vented by the employees in charge,*^ or unless the 
carrier has reason to expect a large number of pas¬ 
sengers, and fails to use due care to provide suf¬ 
ficient guards or otherwise to protect passengers 
from injur\' by ci;f>wdmg.*^ A carrier is not in 
general liable for an injury to a passenger resulting 
from jostling or collision in connection with the 
proper and law’ful ejectment of an obnoxious pas¬ 
senger b\' the emplo\’ees of the earner.*® The car¬ 
rier may be liable, how'ever, where its employees 
are negligent in ejecting the offending passenger,*® 

A carrier is not liable for an injury to a passen¬ 
ger caused by a collision with another passenger in 
the carrier’s station w'here the conduct of such oth¬ 
er could not reasonably have been anticipated and 
guarded against.*^ 

A carrier is under the duty to use due care to 
avoid overcrowding at its stations and m its trains 


Sepr^eositile cMindnct of conductor 
Where a passengrer in the seat in 
front of plaintiff attempted to caress 
her, but was forced to de«ist by a 
deputy sheriff on the car to keep or¬ 
der, the act of the conductor in 
laughing-, while reprehensible, did 
not render the carrier liable, where 
the conductor was some distance 
away and it did not appear that he, 
knew of the impending- assault, or| 
could have prevented the assault and 
did not do so.—^Pugh v. Washington 
Ry. & Rlectiic Co, 113 A. 732, 138 
Md. 226. 

78. Mass—^Isenberg v. New York, 
etc., R. Co., 108 N.E. 1046, 221 
Mass. 182. 

79. Mass —^Isenberg v. New York, 
etc., R. Co., supra. 

80. Ky.—^Hatfield v. Payne, 242 S.W. 
32, 195 Ky. 310. 

81. Pa.—Spagnol v. Pennsylvania R. 
Co, 123 A. 781, 279 Pa 205, 32 A 
LR- 1313—Moore v. Philadelphia 
Rapid Transit Co., 87 Pa Super. 
393. 

On. station platform 

Railway comi>any was not gruilty 
of negligence proximately causing 
injuries to woman jiassenger waiting 
to board train by fall from station 
platform onto track as result of un¬ 
known passenger’s pushing another 
passenger against her in passing be¬ 
tween him and news stand six feet 
from edge of platform; company could 
not fairly and reasonably anticipate 
unknown person’s awkwardness — 
Wilhams v. New York Rapid Transit 
Corporation, 6 N.E.2d 58, 272 NY 
366, reversing 288 N.Y S. 778, 248 
AppDiv. 765. 

82. Pa—Wood ▼. Philadelphia Rap¬ 


id Transit Go, 104 A 69. 260 Pa. 
4S1. L. R A 191SP 817. 

10 C J. p 903 note 55. 

Street car 

A street railroad company was not 
negligent in failing to restrain a 
crowd waiting for a car at a stop¬ 
ping place in a public street, over 
which such company had neither 
contrel nor authority, where there 
was no station or platform, and was 
not liable for injury to a child who 
was pushed under a car by the 
crowd, even assuming that such 
child was a iiassenger.—Savickas v. 
Boston Elevated Ry. Co., 132 N.E. 29, 
239 Mass. 226. 

Injury on platform of car 

Carrier was not liable for injuries 
to passenger thrown against brake 
wheel while entering car by man 
emerging from car, not being re¬ 
sponsible for misconduct of another 
passenger which it could not have 
foreseen and guarded against.—Eaton 
V. New York. N. BL & H. R. R., 116 
NE 815, 227 Mass. 113. 

Seasonable care 

The view has been expressed that 
the carrier is bound to use only rea¬ 
sonable care to prevent injury to a 
passenger seeking to leave the vehi¬ 
cle of carriage, by being pushed by 
passengers seeking to enter—^Buck 
V. Manhattan R. Co , 15 Daly 550, af¬ 
firmed 31 NE. 628. 134 N.Y. 589. 

83. Mass.—Kelley v. Boston El. R. 

Co., 96 N.E. 1031. 210 Mass. 454. 

10 C.J p 903 note 56. 

84k Mich.—Cousineau v. Muskegon 
Tract., etc., Co., 115 N.W. 987, 152 
Mich. 48. 

10 C.J. p 904 note 57. 

SUcc^ car 

Where overcrowding and pushing 
by persons seeking to board street 
cars was reasonably to be anticipat 
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ed by a street car company, failure 
of the company to adopt reasonable 
expedients to obviate the danger to a 
passenger resulting from such condi¬ 
tions rendered it liable for an in¬ 
jury to a passenger proximately 
caused by such conditions The com¬ 
pany’s claim that the method of pro¬ 
tecting passengers observed on the 
occasion in question had been fol¬ 
lowed for a long time with no un¬ 
toward results, and hence that there 
was no negligence, could not be up¬ 
held, since a mere negligent method 
for a long penod of time, free from 
injuries, does not establish a correct 
standard of care and safety.—Grubb 
V. Kansas City Rys. Co., 230 S.W. 
675, 207 MoApp. 16. 

85- Mass.—Cobb v. Boston El, R. 
Co, 60 N.E. 476, 179 Mass 212— 
Spade V. Dynn & B. R. Co., 52 N. 
B. 747. 172 Mass 4SS. 70 Am.S.R. 
29S. 43 L. R A 832. 

Ba —]Moore v. Philadelphia Rapid 
Transit Co., 87 Pa.Super. 393. 

10 C.J- p 903 note 55 [b]. 

Caixier liable only for negligence of 
employee 

By his contract of carriage a pas¬ 
senger invokes protection of rule 
that carrier may enforce order on 
conveyance and, if necessary, expel 
offender, and earner is liable to an¬ 
other passenger injured while of¬ 
fender was being expelled only for 
servant’s negligence while so acting. 
—Spalt V. Eaton, 192 A 576, 118 N. 
J.Ijaw 327. 

86. Mass.—^Thayer v Old Colony St. 
R. Co, 101 N.E. 368, 214 Mass. 234, 
44 LR.A.N.S.. 1125, AnnCas.l914B 
865. 

N.J.—Spalt V. Eaton, 192 A 576, 118 
N.JDaw 327. 

' 87- Mass.—^Pearson v. Payne, 13S N. 

I E. 488, 245 Mass. 158. 
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or cars, which will endang^er passengers, as shown 
below in §§ 720 and 745. 

Indecency, rudeness, and the like. It is the duty 
of the carrier, through its employees, to prevent, 
as far as is reasonably possible, indecent, profane, 
insulting, or abusive language's and conduct's on 
the part of passengers in the presence of others, 
particularly female passengers,®^ where it has no¬ 
tice of, or reason to anticipate, the same, and a 
passenger who is obliged to hear such language®^ 
or to witness, or be subjected to, such conduct,®- 
may in general recover damages, even though, ac¬ 
cording to some cases, suffering no actual bodily 
injury.®® The rule is otherwise, hovrever, where 
the employees of the carrier have no knowledge of, 
and have no reason to have knowledge of nor to an¬ 
ticipate, such improper language or conduct®^ in 
time to prevent it,®® or where there is no opportuni¬ 
ty to prevent it®® According to some cases a car¬ 
rier is not bound to protect its passengers from 
rudeness or bad manners on the part of other pas¬ 
sengers, unless such conduct amounts to a breach 
of the peace.®^ 

Insane passenger, A carrier is under the duty 


to exercise a high degree of care and to take every 
reasonable precaution to prevent annoyance or in¬ 
jury to passengers by a fellow passenger who is 
insane,®® dependent on the circumstances of the 
particular case,®® and this duty may include the 
duty to provide another place on the tram for the 
insane person if such other place is reasonably 
available,^ the duty, under certain circumstances to 
exercise proper restraint even though, at the time, 
the insane passenger is quiet and apparently harm¬ 
less,® or even the duty to remove the insane pas¬ 
senger from the train at a place where he can be 
cared for if that course appears to be necessary.® 
This duty of the carrier arises not merely from the 
probability but from the reasonable possibility 
known to the carrier’s employees that such injury 
will result, and the carrier is liable for an injury 
to a passenger resulting from a failure to comply 
with its duty in this regard.'* The carrier has nei¬ 
ther the right nor duty, however, to remove the in¬ 
sane passenger from one place in the train m order 
to protect passengers there, to another place and 
thereby impose the burden of annoyance and pro¬ 
spective danger on other passengers equally entitled 
to protection.® 


88. Ark.—Arkansas Power & Xiiffht 
Co V. Steinheil. 80 S.W2d 921. 190 
Ark 470. 

Ky.—Payne v. Moore. 244 SW. 869, 
196 Ky. 454—Chesapeake & O R 
Co. V. Pa<3£, 232 S.W 36, 192 Ky. 
74—^Louisville & N. R. Co. v. Ben¬ 
nett. 209 S.W. 358. 183 Ky. 445. 
Md —^Pugh v_ Washington Ry. & 
Electric Co.. 106 A. 522, 134 Md. 196 
Mo.—^Abernathy v. Missouri Pac. Ry. 

Co , App . 217 S.W 568 
X J —^Falzarano v. Delaware, L & W. 
R. Co., 194 A 75, 119 IST.J Law 76— 
Spalt V Eaton, 192 A- 576, 118 
N. J Law 327—^E’razier v. Public 
Service Ry. Co, 116 A. 769, 97 N. 
Jljaw 37—Hoff V. Public Service 
Ry. Co, 103 A. 209. 91 N. J Law 
641, 15 ALR. 860, reversing on 
other grounds 101 A. 404, 90 ISTJ. 
Law 386. 

10 C J. p 904 note 63. * 

89- Ky— 'Pa.yiie v. Combs. 249 S.W. 
1031, 198 Ky. 749. 

Mo.—^Abernathy v. Missouri Pac R. 

Co. App.. 217 SW. 568 
Tex.—St. Louis, etc, R Co. v. 
Mackie. 9 S.W. 451, 71 Tex. 491, 10 
AmS.R 766, 1 LRA. 667. 

10 CJ p 904 notes 63, 58 fcj. 

90. Ala—Seaboard Air Line R Co. 
V Mobley. 69 So. 614, 194 Ala . 
211 . 

10 CJ p 904 note 63 

9L Ky.—^Payne v. Combs, 249 SW 
1031, 198 Ky 749 

Tex—St Louis, etc., R. Co. 


Mackie, 9 S.W. 451, 71 Tex. 491. 
499, 10 Am SR. 766, 1 LRA. 667. 
10 C J. p 904 note 63, p 905 note 65 

92. Ky.—^Payne v. Combs, 249 SW. 
1031, 198 Ky. 749 

Tex —St- Louis, etc., R Co v 
Mackie, 9 SW. 451, 71 Tex. 491, 10 
Am.SR 766. 1 L.RA. 667. 

10 C J p 904 note 63, p 905 note 65. 

93. Ala—Seaboard Air Line R Co 
V Mobley, 69 So. 914, 194 Ala 211 

10 C J p 905 note 65. 

Damages for mental suffering in ab¬ 
sence of physical injury see in¬ 
fra § 771. 

94. Tex.—^International, etc, R Co 
V. Duncan, 121 SW. 362, 55 Tex. 
Civ App 440. 

Bndeness of fcQlow passenger 

Carriers of passengers are not lia¬ 
ble for rude acts of a passenger, 
which they could not fairly antici¬ 
pate —^Hershey v New York, O. & W. 
Ry Co., 179 N.T S. 396, 189 App Div 
270. 

care in anticipating insults 
It has been held that the em¬ 
ployees of the earner are required to 
exercise only ordinary care and pru¬ 
dence m foreseeing or anticipating 
insults to a passenger on a vehicle 
of carriage by a fellow passenger 
—Tomme v Pullman Co., 93 So 462. 
207 Ala. 511. 

9S- Ark—ArkATisas Power & Light 
Co- V. Stemheil, 80 SW.2d 921. 190 
Ark. 470. 


96. Pa.—Wood V. Philadelphia Rap¬ 
id Transit Co, 104 A 69, 260 Pa 
481. LRA1918P 81T—^Moore v 
Philadelphia Rapid Transit Co, 87 
Pa Super. 393 

97. Pa—Hraeff v. Philadelphia., etc, 
R Co, 28 A. 1107. 161 Pa 230, 41 
AmS.R. 885, 23 LRA. 606. 

10 CJ p 905 note 66. 

98- Ala—^Hines v Miniard. 86 So 
23. 204 Ala. 514, 12 ALR. 238 

10 C J. p 906 note 73 

99. US —Meyer v St. Louis, I M 
& S Ry Co. Ark. 54 F. 116, 4 C 
CA 221. affirmed, CCA. St Louis, 
I. M. & S. Ry. Co. V. Greenthal, 
77 F 150. 

1- Ala—^Hines v Miniard, 86 So. 23. 
204 Ala 514, 12 AL.R 238 

2- US —^Meyer v. St Louis, I M & 
S Ry. Co. Ark. 54 F. 116, 4 CCA 
221. affirmed. CC.A. St Louis. I 
M & S Ry Co. V. Greenthal, 77 F 
150 

US —^Meyer v. St. Louis, I. M. & 
S. Ry. Co, supra. 

Ala.—^Hines v Miniard. 86 So. 23, 204 
Ala 514, 12 A L R 238 

US—Meyer v. St. Louis, L M. & 
S Ry Co.. Ark, 54 F. 116. 4 CCA 
221. affirmed, CCA, St. Louis. I 
M & S Ry Co. V. Greenthal, 77 F 
150 

10 C J. p 906 note 73. 

5. Ala—^Hines v Miniard. 86 So 23, 
204 Ala. 514. 12 A.L R 238. 
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The carrier is not liable, for injuries due to the 
unnatural appearance and conduct of a lunatic, 
where its employees did not know, or with proper 
care could not have known, that such injuries were 
likely to be caused,® and, where a passenger seeks 
to charge the carrier with liability on the theory 
that the carrier’s employee wantonly failed to pro¬ 
tect such passenger from the acts or conduct of an 
insane fellow passenger, there can be no recovery 
if such employee, acting in good faith, did his best 
to give such protection as was within his power 
to giveJ 

Intoxicated passenger. As stated in Corpus Juris 
quoted with approval,® it is the duty of the carri¬ 
er’s employees to protect passengers from the acts 
or conduct of an intoxicated felloiv passenger, and, 
where there is reason to apprehend injury or an¬ 
noyance from him to other passengers, the em¬ 
ployees should take action, commensurate with the 
probable danger, to protect such other passengers,® 
as, for example, hy ejecting him from the train or 
other vehicle, as shown infra § 808 , or require him 
to remain seated and conduct himself properly,^® 
or at least to take a position in the car where dan¬ 


ger to other passengers would be lessened and, 
where by reason of the employees’ negligent fail¬ 
ure to afford due protection a passenger is injured 
by an intoxicated fellow passenger, the carrier is 
liable.!- According to some cases, where a fellow 
passenger is intoxicated, the duty of a carrier to 
protect its passengers from misconduct of fellow 
passengers is greater in degree than that imp-ised 
umler ordinary circumstances, in view of the well- 
known tendenc3' of intoxicated persons to miscon¬ 
duct themselves.!® The carrier is not, however, 
an insurer of the immunity' of passengers from the 
misconduct of an intoxicated fellow passenger; it 
is under a dut\', according to some cases, onI\' to 
guard against that which a very careful perron 
would anticipate as likeh* to happen, or to use the 
highest practicable degree of care and dilig**nce to 
protect other passengers, and is not liable mereU’ 
because a passenger is injured by an intoxicated fel¬ 
low passenger!** Thus the carrier is not liable 
where there has been no reasonable opportunity' to 
discover such passenger’s condition and intent,!^ 
or where the employees of the carrier could not 
reasonably foresee and prevent the wrongful acts or 
misconduct of such passenger;!® and failure to 


6. Ky.—Louisville, etc., R. Co. v. 
Brewer, 143 S \V 1014, 147 Ky 166, 
30 L.R.A,NS, 647, Ann Cas.l913D 
151. 

7- Ala.—Hines v. Miniard, 86 So. 23, 
204 Ala. 514. 12 A L R. 238. 

8. Ark.—^Hines v. Rice, 218 S.'W. 851, 
833, 142 Ark. 159 

Mo —^Lige V. Chicago, B & Q. R Co , 
204 S.W. 508, 512, 275 Mo. 249, L 
R.A.1918F 548. 

9. Va.—Virginia Ry. & Power Co v 
Hubbard. 91 SEL 618, 120 Va. 664 

Xhity to act before dzstorbaiLce oc^ 
curs 

A conductor in charge of a street 
car should not wait until a drunken 
passenger has committed some dis- 
turbmg act before taking action, but 
should take proper precautions as 
soon as such passenger gives reason¬ 
able cause to believe that he may in¬ 
jure others—Virginia Ry & Power 
Co. V. Hubbard, 91 S E. 618. 120 Va 
664. 

Excinrii-ncr from traia. or azrestiiig' 

(1) In view of the power to arrest 
drunken persons given to conductors 
by statute, it was the duty of a con¬ 
ductor to arrest passengers who were 
intoxicated, in order to protect fel¬ 
low passengers.—^Butler County R 
Co V. Exum, 187 S.W. 329. 124 Ark 
229 

(2) In order to protect other pas¬ 
sengers, the circumstances may be 
such as to require the carrier, 
through its employees, to prevent in¬ 


toxicated persons from boarding 
trains, or, in view of a statutory pro¬ 
vision constituting conductors peace 
officers for the purpose of arresting 
any person found to be drunk, the 
duty of arresting an intoxicated pas¬ 
senger on a tram may arise in afford¬ 
ing due protection to other passen¬ 
gers —^Memphis, D & G. R. Co. v 
Trussell, 183 S.W. 981, 122 Ark 516 

IOl Ark—^Hines v. Rice, 218 SW 
851. 853, 142 Ark. 159 
Mo.—^Lige V, Chicago, B. & Q. R Co., 
204 SW. 508. 512, 275 Mo. 249. L. 
RA.191SF 548 
10 C.J. p 905 note 69. 

11. Va—^Virginia Ry. & Power Co 
V Hubbard. 91 S.E. 618, 120 Va 
664. 

12- Ala.—^Tomme v. Pullman Co., 93 
So. 462. 207 Ala. 511. 

Ark—^Butler County R- Co. v Exum. 
187 S.W 329. 124 Ark 229—Mem¬ 
phis, D. & G R Co. V. Trussell, 183 
S W. 981, 122 Ark. 516 
Mo —Koenig v. St Louis Public 
Service Co., App., 45 S.W 2d 896— 
Liljegren v. United Rys Co. of St. 
Louis, App., 227 SW 925 
Pa.—Gerlach v. Pittsburgh Rys Co., 
94 Pa.Super. 121. 

Va.—^Virginia Ry. & Power Co. v. 

Hubbard, 91 SE. 618, 120 Va. 664. 
10 C.J. p 905 notes 67—70. 

13- Mo —Abernathy v. Missouri Pac. 
R Co, App., 217 SW. 568. 

Season for rule 

The degree of care increases with 
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the degree of danger.—^.\bemathy v. 
Missouri Pac R. Co., Mo App, 217 
SW. 568. 

14. Ky.—Peak v Louisville & N R 
Co, 297 S.W. 1107, 221 Ky. 97 
Mo.—Lige V. Chicago. B. & Q. R Co , 
204 S.W 508, 275 Mo 249, LRA 
191SF 54S—Abernathy v. Missouri 
Pac. R Co., App., 217 S.W. 568. 

15- Mo.—Lige V. Chicago. B. & Q. 
R Co., 204 S.W 508. 275 Me. 249 L 
RA1915F 548. 

10 C J p 905 note 71. 

16w Ala.—^Tomme v. Pullman Co, 93 
So 462, 207 Ala. 511. 

K3'.—Peak V. Louisville & N. R. Co, 
297 S W 1107. 221 Ky. 97 
Mo —^Lige V. Chicago. B & Q R Co . 
204 S.W 508, 275 Mo. 249. L.R A 
191SP 548 

X C.—^Pnde v. Piedmont & X. Ry 
Co. 97 S.E. 418, 176 X.C. 594—^Mills 
V Atlantic Coast Line R R., 90 S 
E 221. 172 X.C 266- 
10 C J p 905 note 72. 

hKere mtoadcatioxL not sufficient 
warning 

Where there is nothing in the con¬ 
duct or known disposition of the pas¬ 
senger, other than mere intoxication, 
to warn the trammen that he is like¬ 
ly to become violent or insulting to¬ 
wards another passenger, then the 
earner is not liable for sudden acts 
of such character —Abernathy v. 
Missouri Pac R. Co., Mo.App., 217 S 
W. 568. 
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eject a passenger merely because he is drunk, if 
otherwise well behaved, will not alone subject a 
earner to liability for an injury caused by his acts 
or conduct.^^ In order to render the carrier liable, 
however, it is not necessary that its employees have 
knowledge of, or anticipate, danger to the particu¬ 
lar passenger who is injured, where such employees 
know, or, in the exercise of due care, should 
know, that injury to some passenger is likely to 
occur if due steps to restrain the intoxicated pas¬ 
senger are not taken.^* 

The facts that the employee in charge of a car 
saw or should have seen an intoxicated person 
board the car and that injury to another passenger 
subsequently resulted do not of themselves show 
negligent failure of the carrier to prevent such in¬ 
jury.!® 

Separation of white and colored passengers. A 
carrier may be liable for injuries to passengers by 
fellow passengers, through the negligence of its 
agents or servants in failing to remove passengers 
whose conduct, by reason of race antipathy, indi¬ 
cated danger,^® or for injuries resulting from the 
failure of the carrier’s agents or servants to com¬ 
ply with, or enforce, a statute as to the separation 
of the white and colored races.2! It has been held 
that in sudi case it is not an essential clement of 
liability that the servants of the carrier must have 
had reason to believe that injury would result from 
contact in the same car between passengers of dif¬ 
ferent races,22 and that a violation of the statute 


is itself tantamount to a warning that injury may 
result.23 According to some cases, the duty of the 
carrier’s employee, on whom the duty of enforce¬ 
ment is imposed by such a statute, to require sepa¬ 
ration, or to make a reasonable effort to that end, 
arises when such employee knows, or has such op¬ 
portunity for knowledge as should advise a reason¬ 
ably prudent person, that a passenger is in the 
wrong place in the vehicle of carriage, and the car¬ 
rier is liable for the resultant injury where such 
employee fails to comply with his duty in this re- 
gard.24 Furthermore there is authority for the 
view that, even though the duty of enforcement 
is imposed by the statute on the employee who is in 
charge of the tram, other and subordinate em¬ 
ployees may have the duty to communicate to the 
employee in charge their knowledge that a passen¬ 
ger is in a part of the tram from which he should 
be excluded, and that the carrier may be liable for 
an injury resulting from such subordinate em¬ 
ployees’ failure to comply with their duty m this 
regard.25 It has been held under some statutes, 
however, that the carrier is not liable unless the 
employee on whom the duty of enforcement is im¬ 
posed has actual knowledge of the presence of a 
passenger in the wrong place.^® In any event, the 
carrier is not liable where there is no breach of 
duty on the part of the employees of the carrier.^^ 
So, in order to render the carrier liable, knowledge 
of the responsible employee that a passenger is in 
a place from which he should be excluded,^* or 
opportunity of other employees to communicate 


17- Mo.—Ligre V. Chicago, B. &. Q, 
R Co., 204 SW. 508. 275 Mo, 249, 
I*RJ%l.1918F 548. 

10 C.J. p 905 note 72. 

18- Mo.—Abernathy v, Missouri 

Pae. R. Co., App.. 217 S.W. 568 

18- Mass—Topping v. Sastem Mas- 
saxdiusetts St. Ry. Co., 147 N.E. 
882, 252 Mass. 270. 

aOL Ky.— ILiOUisville, etc., R. Co. v. 

McBwan. 61 S.W. 619, 21 Ky.L.. 487. 
10 C.J. p 902 note 44. 

21- Ky.—Louisville & I. R. Co. v. 
Garr, 278 S.W. 540, 209 Ky. 841— 
Quinn V. Louisville & R Co, 32 
S.W. 742, 98 Ky. 231, 17 Ky.L.R 
811. 

of liability 

The earner is liable for an injury 
to a passenger by another passenger, 
not on the theory that there is a 
cause of action based on the provi¬ 
sions of Kirby Big. § 6622 et seq., 
requiring the separation of white and 
colored passengers, but because of 
the duty of the earner to protect its 
passengers from harm and inconveni¬ 
ence —Smes v. Meador, 224 S.W. 742,1 
145 Ark. 356. I 


22. Ely—Quinn v. liouisville & W 
R. Co, 32 S.W. 742, 98 Ky. 231, 17 
KyLR 811. 

23. Ark.—Hines v. Meador, 224 SW 
742, 145 Ark 356. 

24. Ky—^Louisville & I. R Co. v 
Garr, 273 S.W 540, 209 Ky. 841. 

Assault on. white passenger while in 
place set apart for colored pas¬ 
sengers 

If conductor of interurban railway 
knew, or had opportunity for knowl¬ 
edge, that white passenger was m 
car set apart for colored passengers, 
it was his duty to require white pas¬ 
senger to go mto white coach, or 
make reasonable effort to that end, 
and, if he failed to do so, railway 
company is liable for assault on 
white passenger by colored passen- 
er—Louisville & L B Co. v. Garr, 
273 SW. 540, 209 Ky. 841. 

25. Ky.—lK)uisville, etc., R Co. v. 
Renfro, 135 SW. 266, 142 Ky. 590. 
33 L.RA.N.S. 133 

10 C.J p 902 note 45 [bj. 

26. Tex.—^Texas & P. Ry. Co. v. 
Baker, Com App, 215 SW 556. re¬ 
versing, Civ App, 184 S.W. 664. 

10 C.J. p 902 note 45 

1302 


Knowledge of conductor necessary 
There can be no violation of the 
Separate Coach L § 9, as amended by 
Acts 30th Leg. c 36 § 9. in the ab¬ 
sence of actual knowledge that a 
white or colored person was in the 
wrong compartment, and the knowl¬ 
edge must be that of the conductor 
of the tram, and not of the porter, 
brakeman. or any other employee.— 
Texas & P. Ry. Co v. Baker, Tex. 
Com App., 215 S.W. 556, reversing, 
Civ.App, 184 S.W 664. 

27- Ky.—^Hale v Chesapeake & O. R 
Co. 135 SW. 398. 142 Ky 835— 
Bailey v. Louisville & 17. R Co, 
44 S W. 105. 19 Ky.L. 1617. 

28- Tex —^Texas & P. Ry Co. v 
Baker, ConauApp., 215 S W. 556, re¬ 
versing, Civ.App, 184 SW. 664 

Assault by white passenger on color¬ 
ed passenger 

Under Separate Coach L. § 9. as 
amended by Acts 30th Leg. c 36 § 9, 
a negro cannot recover damages from 
a carrier by reason of an assault by 
a white person riding in the coach 
set aside for negroes, unless it is 
shown that the conductor of the 
tram had actual knowledge of the 
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such knowledge to the responsible employee,-® must 
have been acquired or existed in time to have pre¬ 
vented the injury complained of, and it seems that 
the carrier is not liable where a passenger, while 
riding in a part of a train from which he should 
have been excluded, acts in self-defense in inflicting 
an injury on another passenger.-® 

§ 696. Protection against Injuries from Oth¬ 
er Third Persons 

The carrier owes a duty to protect passengers from 
wrongs inflicted by strangers or intruders, if the danger 
is, or in the exercise of due care may be, known to the 
carrier's employees and can be prevented by them, 
and the carrier may be liable for injuries due to a neg¬ 
lect of such duty. 

As stated in Corpus Juris, which has been quoted 
with approval,®^ the carrier owes to a passenger 
the duty of exercising a high degree of care to pro¬ 
tect him from insult and injury or violence®- by 
strangers or intruders on its cars or premises, if the 


danger is, or in the exercise of due care can be, 
known to the employees of the carrier and prevent¬ 
ed by them, and if it fails in its duty in this respect 
It is liable for the resulting injury; thus, the car¬ 
rier may be liable for the robbery of a passenger by 
strangers, if by due diligence it could have been 
prevented by those in charge of the conveyance.®® 
and the carrier’s agent owes a duty to exercise a 
high degree of care to protect a passenger waiting 
at a station for a train from assault and robbery®^ 
This general duty, however, arises only when the 
danger is actually foreseen in time to prevent it. or 
is of such a nature and under such circumstances 
that it might be anticipated,®^ and ordinarih' the 
carrier is not liable for the independent wrongs of 
third persons which it could not reasonably antici¬ 
pate or apprehend,®® including the acts of third per¬ 
sons intruding into the waiting rooms or on the 
depot grounds, or within the cars, and causing in¬ 
jury to passengers, where the disorderly conduct 
which caused the injury could not have been antici- 


presence of the white passenger in 
the negro coach in time to have 
avoided the assault resulting m the 
iniury.—^Texas & P- Ry. Co. v. Balter. 
Tex.Com.App.. 215 S.W. 556. revers¬ 
ing. CivA.pp., 184 S.W. 664, 

29. Ky.—Louisville, etc., R. Co. v. 
Renfro, 135 S.W. 266. 142 Ky. 590, 
33 LRA.N.S, 133. 

30u Ky.—^Louisville, etc., R. Co. v. 

Renfro, supra. 

10 C.J. p 902 note 45 taj. 
ai. La.—^Miles v, New Orleans Pub¬ 
lic Service, Inc., 3 lja.App. 496, 498 
32. Ark—Arkansas Power & Light 
Co. v. Stemheil, 80 S.W 2d 921, 190 
Ark. 470. 

Fla— TTflU V. Seaboard Air Line Ry. 

Co.. 93 So. 151. 84 Fla. 9. 

Ga—Tellow Cah Co. of Atlanta v. 
Carmichael, 126 S.E. 269, 33 Ga. 
App- 364. 

Ky.—^Payne v. Moore, 244 S.W. 869, 
186 Ky. 454—Louisville & N. R 
Co. V. Bennett. 209 S.W. 358, 183 
Ky. 445. 

Mass—^Langley v. Boston Elevated 
Ry. Co., 112 N.B. 79, 223 Mass. 
492. 

K. J.—E^dzaxano v. Delaware, L. & W. 
R. Co., 194 A. 75, 119 N.J.Law 76— 
Spalt V. Eaton, 192 A. 576, 118 N J- 
Law 327—^Hoff v. Public Service 
Ry. Co., 103 A. 209, 91 N.J Law 
641, 15 A.L R 860, reversing on 
other grounds 101 A. 404, 90 N.J. 
Law 386. 

N.C.—^Mills V. Atlantic Coast Line R 
R, 90 SE. 221, 172 N.a 266. 

Tex.—South Plains Coaches v. Box, 
Civ.App., Ill SW.2d 1151, error 
dismissed—Gulf, C & S. F. R Co. 
V. Baldwin, Civ.App.. 2 S.W.2d 520 
—Wichita Falls Traction Co. v. 
Berry, Civ.App., 187 S.W. 415, er¬ 


ror dismissed—Nevill v. Gulf, C. & 
S. P. Ry. Co.. Civ.App, 1S7 S W. 
388, affirmed. Com App.. 252 SW. 

4 S3, setting aside on rehearing 244 
SW. 9S0. 

Va.—^Hines v. Garrett. 108 S-E. 690, 
131 Va. 125. 

W.Va—Clark v. Norfolk & W. Ry. 
Co., 100 S.B. 480. 84 W.Va. 526, 7 
AL.R 117. 

10 C J. p 906 note 75. 

Concaxxent negligence 

Common carrier of passengers is 
liable for personal injuries to pas¬ 
senger caused hy concurrent negli¬ 
gence of carrier's servant and third 
persons,—^Daly v. Publix Cars, 259 N. 
W 163, 123 Neb. 403—Giffen v. Lin¬ 
coln Traction Co.. 225 N.VT. 232, 118 
Neb 459. < 

Aggressor in. altercation. 

Where the facts are otherwise 
sufficient to require the carrier's 
servants or agents to interfere in an 
altercation in order to protect a pas¬ 
senger, the duty exists regardless of I 
who was the aggressor.—^Birming¬ 
ham Ry., Light & Power Co. v. 
Lipscomb, 73 So. 962, 198 Ala. 653. 

33. La—Miles v. New Orleans Pub¬ 
lic Service. Inc., 3 La App. 496. 

Va—Connell v. Chesapeake, etc., R 
Co.. 24 SE 467, 93 Va 44. 57 Am. 
S.R 786, 32 LRA. 792. 

10 C.J. p 907 note 76. 

34s. Tex-—^Missouri. K. & T. Ry. Co. 
of Texas y. Silber, Civ App., 209 
S.W. 188 

35. La—^Miles v. New Orleans Pub¬ 
lic Service, Inc, 3 La.App. 496. 

10 C J. p 907 note 77. 

Sscalator in. department store 

Department store company in op¬ 
erating escalator need not provide 
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against casualties, caused by strang¬ 
ers, which cannot reasonably be an¬ 
ticipated, even if charged with high¬ 
est degree of care as common carrier. 
Whether or not such company was 
chargeable with negligence, render¬ 
ing it liable for injuries to customer 
struck by children who were ascend¬ 
ing escalator which was moving 
downward, depends on what reason¬ 
able person in its position would 
have been done under circumstances. 
—Schwerin v. H. CL Capwell Co., 34 
P.2d 1050, 140 CaLApp. 1. 

3S. D.S.—Northern Ry. Co. v. Page. 
Mass., 47 S.Ct. 491, 274 U.S. 65, 71 
L Ed. 929, reversing, C C A., Page 
V United Fruit Co.. 3 F 2d 747. cer¬ 
tiorari granted Northern Ry. Co. v. 
Page. 46 SCt. 19, 269 US. 542, 70 
LEd. 402. 

Iowa.—Wheeler v. Des Moines City 
Ry. Co.. 215 N-W- 950. 205 Iowa 
439. 55 A.L.R 473. 

Ky.—^Riley v. Louisville & N. R Co., 
21 S.W.2d 990, 231 Ky. 564. 

Fa.—Orms v. Traction Bus Co, 150 
A. 897, 300 Pa. 474. 

Tenn.—^Price-Bass Co. v. Dawson. 7 
Tenn.Civ«A.pp, 192. 

Tex —^Threat! v. Houston, etc., R 
Co.. 71 S.W. 976, 31 Tex.Civ.App. 
227. 

10 C J. p 907 note 78. 

Care of female passenger 

Carrier taking female passenger 
I>ast her station, whose conductor 
and telegraph operator engaged 
driver to take her home, was not li¬ 
able for his improper proposals, 
where neither conductor nor operator 
had reason to suspect his unfitness 
for such employment.—Western & A- 
R Co. V- Jacksoxi, 93 S.B- 547, 21 Ga 
App. 50. 
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pated,^*^ or where the carrier’s emplo 3 'ees, although 
knowing of the threatened danger, could not in the 
exercise of due care prevent it.^* As otherwise 
stated, in order to charge the carrier with liability^, 
its servants must have knowledge, or in the exer¬ 
cise of due care could have acquired knowledge, of 
the danger in time to have prevented the injury.^^ 

The carrier is not liable for the tort of the third 
person under the principle of respondeat superior; 
the theory or basis of liability is the negligent fail¬ 
ure of the carrier and its emplo^'ees to afford the 
passenger that protection which, in the exercise of 
such care as the law requires them to use and by 
the means available, they could and should have giv¬ 
en to the passenger.^® 

The carrier is not an insurer of the safety of a 
passenger against the consequences of the wrong¬ 
ful acts of third persons.^^ According to some cas¬ 
es, the care required of the carrier is reasonable 
and ordinary care, such as a person of ordinary 
prudence would regard as reasonably necessary and 
proper under the circumstances;^^ and it has been 
held or recognized that the general rule that the 
earner is under the duty not to expose its passen¬ 
gers to any danger which human foresight and care 
can apprehend or provide against,**^ or the general 


rule that the carrier must exercise the highest de¬ 
gree of care for the personal safecy of passengers 
consistent with the nature of the contract of car¬ 
nage, in relation to the carrier’s or its servants’ 
acts or omissions,^^ does not nec^ssanly measure 
the earner’s duty and liability in respect of inde¬ 
pendent torts of strangers, and that the carrier is 
not held to the highest degree of care to provide 
against malicious or criminal interference with its 
apparatus by strangers.'*® According to other cases, 
how-cver, on the theory that the carrier is bound 
to exercise the same care to discover and guard 
against danger to the safety of its passengers from 
acts committed by a third person as it must exerase 
in reference to avoiding such acts on its own part, 
the care required as to acts of a third person is 
such a high degree of prudence in guarding against 
such acts as would be used by a very cautious, pru¬ 
dent. and competent person under similar circum¬ 
stances.*® So, the view has been expressed that a 
common carrier for hire is bound to use extraordi¬ 
nary care and diligence to protect its passengers in 
transit from the violence or injury of third per¬ 
sons.*^ In some cases the duty of the carrier has 
been characterized as one to exercise the highest 
degree of care,*® the highest degree of care and 
diligence,*® the utmost vigilance and foresight,®® or 


37- La.—Miles v. New Orleans Pub¬ 
lic Service, Inc, 3 La.App. 496 
10 C J p 907 note 78. 

Careless or wanton act in railroad 
station 

Gamer is not in greneral liable for 
an injury to a passenger sustained 
in a railroad station through the 
careless or wanton act of a stranger, 
unless snch act should have rea¬ 
sonably been anticipated.—Secfcler v 
Pennsylvania R. Co., 174 A. 501, 113 
N J.Law 299. 

38. Ind.—Lake Erie, etc., R. Co. v 
Arnold, 59 NE. 394, 26 Ind.App. 

^ 190 

La —^Miles v. New Orleans Public 
Service, Inc., 3 La.App. 496. 

39. Ark.—Arkansas Power & Light 
Co. V. Steinheil. 80 S.W.2d 921, 190 
Ark. 470. 

40. Ark—Arkansas Power & Light 
Co. V. Steinheil, supra. 

Fla.—Hal l v. Seaboard Air Line Ry. 

Co.. 93 So. 151, 84 Fla. 9. 

Ind.—^Terre Haute, Indianapolis & 
Eastern Traction Co v. Scott, 150 
NB. 777, 197 Ind. 587. 43 A.L R 
1029 

Ky.—^Riley v Louisville & N. R. Co, 
21 S.W2d 990, 231 Ky 564. 

■41- Ky—^Riley v Louisville & N. R 
Co, supra—^Louisville R Co v 
Dott, 171 S.W. 438, 161 Ky. 759, L. 
R.A.1915C 681 and note. 


42- Ind—Terre Haute, Indianapolis 
& Eastern Traction Co. v Scott, 150 
NE. 777, 197 Ind. 587, 43 ALR 
1029 

Persons beyond control of carxi^ 

As to third persons beyond the con¬ 
trol of the earner, the latter is re¬ 
quired to exercise only ordinary care 
and vigilance to discover danger of, 
and prevent, injury to passengers — 
Williams v. East St. Louis & S. Ry 
Co, 232 SW 759, 207 MoApp. 233— 
10 C.J. p 906 note 75 Ea]. 

Conductor 

Railroad conductor has duty to use 
reasonable care to protect passen¬ 
gers from injuries by third persons, 
where there is reason for suspecting 
danger.—^Terre Haute, Indianapolis & 
Eastern Traction Co v Scott, 170 N 
E. 341, 91 IndApp 690, rehearing 
denied 172 NE. 659, 91 Ind.App 690 

43- Iowa.—Wheeler v Des Moines 
City Ry. Co.. 215 N.W. 950, 205 
Iowa 439. 55 ALR 473 

44. Mich—Takacs v. Detroit United 
Ry., 207 N.W. 907, 234 Mich 42 

45- U S.—Delaware, L & W. R. Co 
V. Donahue, NY., 238 F. 770, 151 
CCA 620 

4®. Tex.—Gulf. C & S F. Ry. Co v.' 

Baldwin, Civ.App. 2 SW2d 520. 
Misxdaced switch 

The rule stated in the text was ap¬ 
plied in respect of a misplaced 
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switch.—Gulf, C. & S. F K. Co T 
Baldwin, Tex Civ App., 2 S W.2d 520 
Stoning train. 

It was the duty of a railroad com¬ 
pany as a earner of passengers to 
use the high degree of care that 
would he exercised by a very cau¬ 
tious and prudent person under the 
same circumstances to protect its 
passengers on a tram from stoning— 
Gulf, C & S F. Ry. Co. v. Besser, 
Tex Civ App, 200 SW. 263, dismissed 
for want of jurisdiction. 

Strangers under control of carrier 
A earner of passengers is charged 
with the highest degree of care and 
foresight consistent with the order¬ 
ly conduct of Its business in respect 
of the protection of its passengers 
from injuries resulting from the act 
of strangers under its control or di¬ 
rection —^Fewings v MendenbaH, 93 
NW. 127, 88 Minn. 336. 97 Am.SR 
519, 60 L R.A 601. 

47- Ga—Yellow Cab Co of Atlanta 
V. Carmichael, 126 SE 269, 33 Ga. 
App 364. 

48- Ky—^Louisville R. Co. v. Dott, 
171 SW. 438, 161 Ky. 759, L RA. 
1915C 681 and note. 

49- Ky.—Louisville & N R Co v 
Bennett. 209 S W. 358. 183 Ky. 445 

5<k N C —^Mills V. Atlantic Coast 
Line R. R., 90 S-E- 221. 172 N*C 
266. 
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the utmost care and diligence consistent with the 
proper management of its business.®! 

A street railroad company is not necessarily lia¬ 
ble for the conduct of a third person who negligent¬ 
ly injures an intending passenger standing on a 
highway.®- Where a passenger leaves a street car 
of his own volition for the purpose of inspecting 
the damage resulting from a collision between such 
car and a motor car, the carrier is not liable for an 
injury sustained by the passenger, while in the 
street, through the negligence of a third person.®^ 
The rule is otherwise, however, where the passen¬ 
ger leaves the car at the invitation of the conduc¬ 
tor in order to assist the conductor in connection 
with the collision and the injury results from the 
conductor's neglect of his duty to warn the passen¬ 
ger of danger.®^ WTiere a street car passenger's 
peril from outside is seen, or notice thereof is giv¬ 
en, carmen must avert it if possible, but any sug¬ 
gestions from passengers as to what the conductor 
shall or shall not do merely carries knowdedge to 
the conductor of the danger, and does not affect the 
company’s liability.®® 

Operation of taxicab by third person. The own¬ 
er of a taxicab may be liable to a passenger where 
the regular driver permits a third person to drive, 
the regular driver remains in the cab, and the pas¬ 
senger sustains injury through the negligent driv-* 
ing of the substitute driver, even though the reg¬ 
ular driver exceeds his authority as an employee 
in selecting a substitute driver.®® Where the sub¬ 
stitute driver is selected by the reg^ar driver, wdth- 
out authority, there is no such privity between the 
owner and the substitute driver as to base liability 


on the principle of respondeat superior; in such 
case the only ground of liability is a negligent vio¬ 
lation of the contract of carriage.®* The owner 
is not relieved of liability in such case on the theory 
of common enterprise where the injured persons 
were merely passengers without the right to control 
the substitute driver.®® 

Protection from mob; strikers. A carrier may 
be liable for injuries to a passenger b^' a mob al¬ 
lowed to go on its train, car, or premises with the 
purpose of injuring passengers, the intention of. the 
mob being reasonably apparent, and it being within 
the power of its employees to prevent it.®® The 
carrier is not liable, however, where it is not within 
the poiver of its employees to prevent the injury;®® 
nor, it seems, merely because the employees fail to 
leave the vehicle of carriage in order to summon 
assistance to prevent an occurrence that may, not 
reasonably be anticipated;®! and it is not the duty 
of a railroad company to carry^ on its trains a police 
force sufficient to quell or oppose the entrance of 
unexpected mobs seeking to injure persons on the 
train, as shown above in § 688 

A street railroad is not negligent as to its pas¬ 
sengers in attempting to operate its cars during a 
strike of its employees, unless the conditions are 
such that it ought to know, or ought reasonably to 
anticipate, that it cannot do so and at the same 
time guard its passengers from violence.®® 

Protection from police officers. A carrier is not 
ordinarily liable to a passenger for injuries caused 
by an unforeseeable unlawful act of a police ofE- 
cer.®® Wlierc a known officer of the law in the 
apparent exercise of his official authority disturbs 


51- Mass.—^Liangley v. Boston Ele¬ 
vated R Co., 112 K.E. 79. 223 Mass 
492. 

52L Pa.—iEHingrensmith v. West Penn. 
Rys. Co.. 123 A. 787, 279 Pa. 336. 

53. Mich.—Moffit V. Grand Rapids 
Ry. Co. 200 N.W. 274, 228 Mich. 
349 

54. Mich —^Moffit V- Grand Rapids 
Ry Co., supra 

55. Ky.—^Louisville R. Co. v. Dott, 
171 S.W. 438, 161 Ky. 759. L.RA. 
1915C 6S1. 

10 C J p 908 note 84. 

53. Me—Chaput v- Lussier, 165 A. 

573, 132 Me. 48. 

Passenger not gnest 

In reaching the conclusion that the 
owner of the taxicab was liable, it 
was pointed out that plaintiffs were 
passengers and not guests.—Chaput 
V. Lussier. 165 A. 573, 132 Me 48. 
Instraction not to permit anyone else 
to dxive 

- Taxicab owner’s instructions to 


driver not to permit anyone else to 
drive cah did not affect owner’s lia¬ 
bility for passenger’s injuries when 
driver permitted another to drive cab 
—Chaput V. Lussier, 165 A. 573, 132 
Me 48. 

57- Me.—Chaput v. Lussier, supra. 
58. Me —Chaput v. Lussier, supra. 

59- Mo.—Williams v. East St. Louis 
& S. Ry. Co., 232 S.W. 759, 207 Mo. 
App. 233. 

10 C J p 907 note 80. 

Attacks on colored persons 

Where a reasonably prudent person 
would have anticipated that a colored 
passenger would have been attacked 
by a mob if brought into a certam 
place, such passenger had no knowl¬ 
edge of the actual conditions, the 
carrier did have such knowledge and 
failed to vram the passenger of the 
danger, and the passenger was at¬ 
tacked by a mob, the carrier was li¬ 
able if all other elements of liability 
existed.—Williams v. East St. Louis 
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& S. Rt. Co., 2S2 S-W. 759, 207 Mo. 
App 233—10 C.J. p 907 note 80 taj. 
60- Pa —Pittsburgh, etc., R. Co v. 

Hinds. 53 Pa. 512, 91 Am.D. 224. 
81- La.—^Miles v. New Orleans Pub¬ 
lic Service, Inc., 3 La.App. 496. 

62- IlL—Chicago, etc., R. Co. v. 
Pillsbury, 14 N.E. 22, 123 IlL 9. 
5 Am.SR 483. 

Minn.—^Fewings v. Mendenhall. 93 
N.W. 127, SS Minn. 336, 97 Am.S R 
519 and note 60 L.RA. 601. 

R.I—^Bosworth v. Union R. Co., 58 
A. 982, 26 R.I. 309, 3 Ann Cas. 1080 
10 C.J. p 907 note 83. 

63. Shooting into cab 

Where taxicab driver, who knew 
that officers were searching automo¬ 
biles for a murderer, continued on 
his way notwithstanding an officer 
had stepped into road with flashlight 
and ordered driver to stop, and of¬ 
ficer shot into cab wounding passen¬ 
ger, driver was not liable to passen¬ 
ger for negligence in failing to stop, 
.since it was not reasonably foresee- 
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the peace and personal security of a passenger, the 
carrier’s employees are not bound to inquire wheth¬ 
er he is acting officially and with lawful authori¬ 
ty;®^ and it is not their duty to intervene unless 
the officer’s conduct is known to be unlawful.®® 
The servants or employees of the carrier are under 
no duty to resist or interfere with such an officer in 
arresting a passenger unless they know or, by rea¬ 
sonable diligence, should know that the arrest is 
unlawful,®® or, as sometimes stated, to justify in¬ 
terference by the carrier’s employees, the case must 
be a plain and unmistakable case of unlawful ar¬ 
rest.®^ It is not the duty of an employee of the 
carrier to assume from the fact that the officer has 
no warrant that the arrest of a passenger is un¬ 
lawful so as to require such employee to prevent, 
or protest against, the arrest or detention.®® Ac¬ 
cording to some cases, however, the rule is other¬ 
wise where the carrier’s employees know, or, by 
the exercise of due diligence, should know, that 
the arrest is unlawful,®® and where it is plain to 
the agent or employee of the carrier that the officer 
is not acting in the exercise of his authority, it is 
the duty of such agent or servant to interfere for 
the protection of the passenger.^® 

While the view has been expressed that the duty 
to interfere for the protection of the passenger ex¬ 
ists where it is plain that the officer is abusing his 
official authority, that is, is exceeding the limits of 
his customary functions in disturbing the peace and 


personal security of the passenger,^^ according to 
other cases, where a passenger is arrested while on 
a tram, the carrier is under no duty to see that the 
officer uses only such force as is necessary to make 
the arrest.^® 

The carrier may^ be liable to a passenger for the 
acts of an officer whom its agents have requested to 
assist in ejecting imdesirable persons, as shown be¬ 
low m § 824. 

§ 697. Act of God, Vis Major or Inevitable 
Accident 

In the absence of negligence on the part of the 
carrier. It is not liable to a passenger where the injury 
is due to a natural cause, overwhelming force, or other 
cause beyond the control of the carrier. 

Since carriers of passengers are liable only for 
negligence, as shown above in § 676, it matters not 
whether the injury is due to a natural cause or 
overwhelming force, or to the wrongs or faults of 
third persons, unless the carrier is in some way 
g^ty of negligence with respect thereto. If the 
accident resulting in injuries is due to such causes, 
and is inevitable, that is, could not have been avoid¬ 
ed in the exercise of that high degree of care which 
the carrier is bound to exercise for the safety of 
the passenger, the carrier will not be liable nor 
will it be hable if there is no negligence on its part, 
but the accident is caused by the interference of a 
third person with its appliances,nor if the in- 


able that the officer would, without 
right, shoot on a mere suspicion that 
some one in the taxicab had commit¬ 
ted a felony —hJngland v. Kinney, 
113 S.W.2d 838, 272 Ky. 32 

eft. Ark.—^Mayfield v. St. Louis, etc., 
R. Co., 133 S W. 168, 97 Ark 24. 32 
LRA..NS., 525. 

10 C.J. p 908 note 85. 

Corpus Jmis.is cited with approval 
m Clark v. Norfolk & N. Ry. Co., 100 
S.E. 480, 481, 84 W.Va. 526, 7 A.LR. 
117. 

es. Ala.—Birmingham Ry.. Light & 
Power Co. v. Lipscomb, 73 So. 962, 
198 Ala. 653 

Kan.—^Fennell v. Atchison, T. & S P. 
Ry. Co, 158 P. 14. 98 Kan. 210, L. 
RA1916E 1107. 

Ky—Chesapeake & O. R. Co v. Pack, 
232 S.W. 36, 192 Ky. 74. 

10 C J. p 908 note 86. 

Entry into colored compartment 
White Pen Code Annot 1911 arts 
1010—5 and 1010—^9, punishing any 
person riding in a coach not desig¬ 
nated for his race, and punishing any 
conductor omitting to remove from a 
coach any person not entitled to nde 
therein, do not prohibit a white peace 
officer from entering a negro coach j 


in the performance of his duties, so 1 
as to make the earner liable there-1 
for. Accordingly, under White’s 
Code CrJE>roc.Annot. arts 3, 44, re¬ 
quiring peace officers to interfere 
without warrant to suppress crime, a 
white city marshal may enter a ne¬ 
gro coach within the limits of the 
city to investigate a prior distuih- 
ance therein and to ascertain whether 
it IS necessary to take any steps to 
prevent its recurrence.—Missouri, K. 
& T. R. Co. V. Brown, Tex.Civ.App, 
15S S.W. 259. 

68L W.Va—Clark v, Norfolk & W 
Ry. Co., 100 S.E. 480, 84 W.Va. 526, 
7 A.L.R. 117. 

10 CJ. p 908 note 86. 

Liability of carrier for illegal arrest 
made by police officer see C J.S. 
title False Imprisonment § 40, also 
25 CJ. page 508 note 60-page 509 
note 62. 

67- Ky.—Chesapeake & O. R. Co. v 
Pack, 232 S.W. 36, 192 Ky. 74. 

68. Ky.—Chesapeake & O. R Co. v. 
Pack, supra. 

69- WVa.—Claik v. Norfolk & W. 
Ry. Co, 100 S.E. 480, 84 W.Va. 526, 
7 A-L R. 117. 

7a Ala.—Birmingham Ry, Light & 
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Power Co. v. Lipscomb, 73 So 962, 
198 Ala. 653. 

71- Ala.—Birmingham Ry., Light & 
Power Co. v. Lipscomb, supra. 

7SL Ark—Mayfield v. St. Louis, etc, 
R Co, 133 SW. 168. 97 Ark. 24. 
32 L.RA.N.S. 525. 

Ga—^Brunswick, etc., R. Co v. Pon¬ 
der, 43 S.E 430. 117 Ga. 63, 97 Am. 
S.R. 152, 60 LRA. 713. 

N.C.—Carver v. Carolina, etc, R Co., 
85 S,E 293, 169 N.C. 204. 

73- Ala—^Irwin v. Louisville, etc, R- 
Co., 50 So. 62, 161 Ala. 489, 135 Am 
S.R 153, 18 AnnCas. 772 
La.—Holden v. Toye Bros Auto & 
Taxicab Co., 1 La.App 521 
Mass.—Bavts v. Boston Elevated Ry. 

Co, 126 N.E. 841, 235 Mass. 482 
10 C.J. p 908 note 90. 

Dog jumping from coach 

Passenger lawfully approaching 
train and injured by dog jumping 
from coach cannot recover where hu¬ 
man foresight could not have pre¬ 
vented accident—^Burns v. Pennsyl¬ 
vania R. Co. 144 A. 103, 294 Pa. 
277. 

74. N.C.—Pruett v. Southern R. Co., 
80 SJB. 65. 164 N.a 3, 49 LR.A.. 
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jury IS the result of a pure accidentOn the 
other hand, if, in the exercise of the high degree 
of care and foresight required of earners of pas¬ 
sengers, the cause of the accident could have been 
foreseen and the result thereof avoided, the carrier 
will be liable.^® The negligence of the carrier in 
such case, however, must be proximate and not re¬ 
mote as connected with the accident but it has 
been held that the earner is liable, although the 
immediate cause of the accident is an act of God, 
if the negligence of the carrier concurs in any de¬ 
gree in causing the injuries.^® 

Extreme weather conditions. A carrier is not 
guilty of such culpable negligence as will make it 
liable in damages, if it fails to provide against ex¬ 
traordinary and unprecedented storms, floods, or 
■other extreme weather conditions which cannot be 
reasonably anticipated by that degree of skill and 
experience required in the prudent construction or 
operation of the road; in such cases, the injury 
cannot be held to be attributable to any fault or 
negligence of the company; it results from inevita¬ 
ble accident—vis major—^the act of God.^® A rail¬ 


road company is bound, however, so to construct 
its road that it will fee capable of resisting all ex¬ 
tremes of weather which, in the territory through 
which the hne runs, might reasonably be expected, 
although perhaps rarely, to occur, and is liable for 
an accident caused by its failure so to do and it 
will also be liable if its negligence in operating its 
road concurs with the weather conditions in causing 
the accident.*^ 

§ 698. To Whom Liable 

The duty of a carrier which it owes to a passenger 
does not extend to a person between whom and the pas¬ 
senger no relations have been established. The carrier 
owes the duty of reasonable care to an Invitee on a 
vehicle or the premises of the carrier. 

It may he slated, as a general rule, that the car¬ 
rier owes the requisite care to every passenger, 
without regard to age, sex, or bodily infirmity.®- 

The carrier s duty to exercise the care, skill, and 
diligence which it must exercise toward a passen¬ 
ger does not extend to one who has no relation w'ith 
the carrier,®® as where one who was a passenger 
has ceased to be such;®** hence, the carrier is not 


N S-, 810 and note, Ann-Cas 1915D 
54 and note. 

10 C J. p 908 note 91. 

75. Mass.—Nichols v. Boston Ele¬ 
vated Ry. Co., 120 N.E. 847, 231 
Mass. 299. 

76l S.C—^Black v- Charleston, etc, 
R. Co., 69 SE. 230, 87 SC. 241, 31 
L..R.A.,NS.. 1184 
10 C.J. p 909 note 92. 

Aiii»£fed insanity of locomotive eiu 
gineCT 

A railroad company may not avoid 
liability for the death of a passenger 
on one of its trains caused by a col¬ 
lision due to the disregard of orders 
by the engmeer of the locomotive at¬ 
tached to such tram, on the alleged 
ground that such engineer was tem¬ 
porarily insane, where the only evi¬ 
dence of insanity is that the engineer 
jumped to save his life—Powe v. 
Morgan’s Li. & T. R. R & S. S. Co., 7 
LaApp. 51. j 

Overtumisg of automobile stage, 
which was driven on a gravel road 
by one who had not slept for thirty- 
six hours, was held not to he an 
unavoidable accident or ordmaiy risk 
of the road assumed by the passen¬ 
ger, where the stage would not have 
left the road except for the driver’s 
negligence.—Seney v. Pickwick Stag¬ 
es Northern Division, 255 P. 279, 82 
CaLApp. 226. 

77- Tenn —^lUmois Cent R. Co. v. 

Kuhn, 64 S.W. 202, 107 Tenn. 106. 
10 G.J p 909 note 93 
TBi. Wash.—^Toppmg v. Great North¬ 


ern R Co., 142 P. 425. 81 Wash 
166, L..RA1915F 1174. 

10 C J- p 909 note 94 
79- Me —^Libby v. Maine Cent. R 
Co., 26 A 943, 85 Me. 34, 20 RRA. 
812. 

10 C.J. p 909 notes 95, 96. 

Ky.—^Louisville, etc, R. Co. v. 
Peek. 153 S.W 39, 152 Ky, 6, 49 
LRA,N.S, 198. 

10 C.J. p 909 note 97. 

31- Tenn.—^Illinois Cent. R. Co. v. 

Kuhn, 64 S.W. 202. 107 Tenn. 106. 

10 C J. p 910 note 98. 

82. Tex.—^International & G. X. Ry 
Co. V. Williams, Civ.App., 183 S-W. 
1185, error refused. 

83. Mo—^Frye v. St. Louis, etc., R. 
Co., 98 S.W. 566, 200 Mo. 377, 8 L 
RA,N.S, 1069. 

10 C J. p 875 note 97. 

Pexsou unloaded at station 

A bus company which operated a 
station at which a passenger who 
was suffering from an apoplectic 
stroke was unloaded by another bus 
company without the knowledge of 
the first company was not liable for 
breach of duty as carrier for treat¬ 
ment or mistreatment of passenger 
as a drunk, in absence of » contrac¬ 
tual relationship with first company. 
—Searcy v. Interurhan Transp. Co., 
179 So 75, 189 La. 183. reversing. 
App., 179 So. 93, reversing 171 So. 
468 

84. Ill.—See Horst v. St, I^uis Elec¬ 
tric Terminal Ry. Co., 199 HLApp. 
169. 


Iowa.—^Morris v. Omaha & C. B. St 
Ry Co., 187 NW. 510. 193 Iowa 616. 
Mich.—Sink v. Grand Trunk Western 
Ry. Co., 198 NW. 238. 227 Mich 
21 . 

Mo.—Neuer v. Metropolitan St. R 
Co., 127 S.W. 669, 143 Mo App. 402 
N.J.—^Higgins v. Del Monte, 194 A. 

256. 119 N.J.Law 3. 

Who are passengers generally, con¬ 
tinuance and termination of rela¬ 
tion see supra S§ 563-566. 
i 

After safely alighting 

Elderly woman who was struck by 
passing motorist while attempting 
to cross street immediately after 
safely alighting from bus could not 
maintain action against bus company 
on theory of relation of carrier and 
passenger, since on alighting she as¬ 
sumed status of pedestrian.—Cooke 
V. Elk Coach Lin^ 180 A 782, 7 
Harr., Del, 120. 

JLssistillg in imlnailitia r 

freight 

Where passenger, after leaving 
tram and while on platform, was re¬ 
quested by brakeman to help in un¬ 
loading of heavy barrel from car, 
railroad was not liable, by reason of 
the relation of carrier and passenger, 
for injuries sustained while giving 
such assistance—Shaffer v_ St. Louis 
& S. F. Ry. Co.. 298 S.W. 145, 201 
Mo. App. 107. 

Sailee of persou 

Carrier’s duty to passengers ap¬ 
plies only to period in which carrier 
in a certain sense, is bailee of pas¬ 
senger’s person.—El Paso Electric 
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liable for tbe acts of its employees toward one who 
has no such relation, unless they acted by its au¬ 
thority or direction.S5 

A person who has purchased a ticket and is 
crossing the tracks of the carrier in order to enter 
a vehicle of carriage is entitled to the same high 
degree of care that is required of a carrier in re¬ 
spect of a passenger actually riding in such a vehi¬ 
cle.*® 

Where a person, although not a passenger, is on a 
car or the carrier’s premises by its express or im¬ 
plied invitation, it is bound to exercise ordinary 
care for his protection.*^ Notwithstanding a car¬ 
rier has ground for refusing to receive a particular 
person as a passenger, if such person is received 
and his fare is paid or duly tendered, he is entitled 
to the same rights as other passengers.** 

The carrier is liable for injuries sustained by a 
person on its car as the result of a sudden, unpro¬ 
voked, willful, and malicious assault hy the conduc¬ 
tor, regardless of the capacity in w^hich such person 
was on the car.** 


Where a railroad company permits the use of its 
tracks by another company, and an employee of 
such other company actually engaged at the time in 
the operation of a train of such other company is 
injured wrhile the tram is moving over the track 
of the railroad company, the latter company, being 
under no legal obligation to him except to furmsh 
him a track on which the tram might safely be run, 
IS not liable for his death unless he is killed by 
reason of a defect m its tracks.*® 

A carrier owes at least the duty of reasonable 
care to one who is being transported m a private 
car.*^ 

§ 699. Persons Riding iinder Special 

Contracts 

In general a carrier owes to all persons, other than 
its own employees, whom it has received and agreed to 
transport the duty to exercise the same or similar care, 
skill, and diligence which it is required to exercise as to 
passengers, and, for a breach of such duty which is the 
cause of injury to a person so received and transported, 
the carrier is liable. 


Co. V- Ludlow, TexCivApp., 291 S 
W. 619. 

Only while xelatioiL exists 

The duty of a carrier to exercise 
due care for the safety of its passen¬ 
gers coutinues only while the rela¬ 
tion of passenger and carrier exists. 
—^Kelson v. Public Service R. Co., 
no A. 919, 94 K J.Law 527. 

Leaving train temporaxily 

Passenger may leave tram tempo¬ 
rarily at station not her destination 
without losing status as passenger 
and IS entitled to same high degree 
of care as at destination.—^Texas & 
N". O R Co. V Rooks, Tex.Civ App, 
283 SW. 632, affirmed. Com App, 292 
S W. 536, and rehearing demed 293 S. 
W. 554. 

Transfers 

Where passenger making continu¬ 
ous journey alights from carrier for 
purpose of making transfer, relation 
of earner and passenger continues 
while he is m necessary act of mak¬ 
ing transfer, durmg which time car¬ 
rier owes him same high degree of 
care which it owes to all passengers 
Accordmgly, where bus company op- 
eratmg bus on public highway tem¬ 
porarily closed to public use deposit¬ 
ed passenger on closed highway on 
dark night with instructions to walk 
ahead and transfer to another bus, 
duty of earner to passenger con¬ 
tinued while passenger was walking 
on road to effect transfer —^Damm 
V. Sast Penn Transp Co, 182 A. 720. 
120 Pa Super. 381. 

85. Ala—^Birmingham R., etc, Co. v. 

Mason, 34 So. 207, 137 Ala 342. 

86- Pa —^Lynn v. Pittsburgh & L. 

E R. Co.. 110 A. 271, 26T Pa 41. 


87. Mich—Sink v- Grand Trunk 
Western Ry. Co, 198 NW. 238. 
227 Mich. 21. 

Okl.—St Loms & S F R Co V. 

Stacy, 171 P. 870, 77 Okl 165 
10 C J. p 876 note 5. 

Persons properly on. cars 

A railroad company owes persons 
properly m its freight cars durmg 
course of transportation, duty to m- 
spect such cars with sufficient thor¬ 
oughness to ascertain any fairly ob¬ 
vious defect constituting likely 
source of danger in their construc¬ 
tion or state of repair before hauling 
them over its Imes —^Dommices v 
Monongahela Connectmg R. Co., 195 
A 747, 328 Pa. 203. 

Person transporting passengers aTirj 
baggage between stations 
One engaged m transporting pas¬ 
sengers and their baggage between 
two depots situated on two different 
lines of railway m the same village, 
and who had been so engaged for 
some time with the carrier’s knowl-j 
edge and acquiescence, was an m-1 
vitee on the station premises, and 
the carrier owed him reasonable care 
for his safety. In such case, the 
implied invitation extended not only 
to the particular premises where the 
mvitee's bus was generally placed 
near the depot platform, but also to 
the waiting rooms and station plat¬ 
form.—^Dougherty v. Davis, 187 N. 
W 616, 48 N_D. 883 

Police officer boarding train to -mairo 
arrest 

Where railroad employee, assist¬ 
ing passengers to board and alight 
from trains, permitted constable to 
go into traan to make an arrest, car- 
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Tier was bound to hold train a rea¬ 
sonable time to permit him to make 
such arrest and alight, and was lia¬ 
ble for injury to him due to its fail¬ 
ure to exercise ordinary care for his 
safety—St. I^ouis, I M & S Ry Co 
V. Cantrell, 164 P. 110, 63 Okl. 187, 
LRJL1917D 980. 

88. XT S.—Pearson v. Duane, CaL, 4 
Wall. 605, 18 LEd 447. 

89- Mo—^Lampe v United Rys Co. 
of St Louis, 232 SW 249, 209 Mo 
App. 357. 

90- Ga—Killian v. Augusta, etc, R. 
Co, 4 S E 165, 79 Ga. 234, 11 Am. 
SR. 410 

Train of lumber compaiiy 
I In a case in which the rule stated 
in the text was applied and in which 
the questicHL as to liability of a 
railroad company for the death of an 
employee of a lumber company while 
a tram of the latter company was 
being operated over the tracks of the 
railroad company was involved, the 
t view was expressed that the rule 
I as to the liability of the railroad 
1 company for injury to an employee 
of the lumber company temporarily 
occupying with its own cars and en¬ 
gine the track of the railroad com¬ 
pany. by permission of the latter, 
IS quite different from that as to the 
liabihty of railroad companies to 
passengers or to the public general¬ 
ly —Central of Georgia Ry Ce v. 
Bessmger, 87 SE 920. 17 GaApp. 
617. 

91. Ind.—Cleveland, a. C & St. L 
R Co. V. Henry. App. 80 NE 636, 
rehearmg denied 81 NE 592, su¬ 
perseded 83 NE. 710. 170 Ind. 94. 
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The earner’s duty to exercise the care, and 
diligence which it must exercise toward a passenger 
extends in general to every case in which a earner 
receives and agrees to transport a person not in its 
employment, whether by contract with the person 
to be carried, or with some other person,®- as where 
the contract is made with another person by whom 
the person to be carried is employed, for the pur¬ 
pose of transacting the employer’s business on the 
cars or other conve^'ances of the carrier,®® and the 
carrier may be liable for injuries resulting from a 
failure to comply with such duty.®^ 

Employee of carrier^ The liability of a railroad 
company for personal injury to its employee who 
travels to and from his wrork on a free pass has 
been recognized where at the time of the accident 
he was not acting in the capacity of an employee.®® 

Express messenger. An express messenger w’hom 
a railroad company is carrying under a contract 
with an express company does not, it has been held, 
assume the risks resulting from the negligence of 
the railroad company in the management of its 
trains.®^ It has been held that a railroad company^ 
owes an express messenger at least as high degree 
of care for his protection as it owes to its own 
employees.®^ 

Mail clerk. The foregoing rules apply in the 
case of a postal or mail clerk®® Regardless of 
whether or not the relation between a railroad mail 


clerk and a railroad comjiany is that of passenger 
and earner, it has been held that it is the duty of 
the railroad company to exercise such care as a 
person of ordinary prudence would exercise under 
like conditions and like circumstances for the safe¬ 
ty of such clerk.®® 

W'hile a postal or mail clerk or agent may not 
rely on the contract between the railroad carrier 
and the government as a basis of recovery, he may 
reh’ on the breach of duty w'hich the lawr imposes 
on every person who undertakes to perform even a 
gratuitous service for another to exercise the care 
and skill which the nature of the undertaking re¬ 
quires.^ The railroad company in carrying the mails 
is not an agent or public officer engaged in a gov¬ 
ernmental function, so as to be exempt from liability 
for the negligence of its employees which results :n 
injury to a mail clerk.2 

Persons accompanying lire stock. Subject to 
certain limitations and qualifications due to the 
mode of travel, the contract of carriage, and the du¬ 
ties of the person who is traveling, the earner’s dut;; 
to a person traveling on a drover’s pass or under a 
similar contract, to accompany live stock is sub- 
staniially the same as that which the carrier owes 
to an ordinary passenger, and a breach of such duty 
may constitute negligence for w'hich the earner is 
liable.® The carrier must exercise reasonable care 
for the safety of a caretaker while engaged m car- 


92 , III.—Barker v. Chicago, etc, R. 
Co, 90 NE 1057, 213 IlL 482, 134 
Am.S R. 382, 26 L R A..N S . 1058. 

10 CJ. p 874 note 90, p 875 note 92. 
Who are passengers see supra §§ 
544-566. 

93L Me —Miller v. Maine Cent. R. 
Co, 133 A. 907, 125 Me 338, 47 
A.L,R 720. 

10 C J p 875 note 93. 

Pass issued parsnaaLt to contract 
Where plaintiff was not a tres¬ 
passer, but rode with the consent of 
the cainer under an agreement be¬ 
tween her employer and the carrier, 
plaintiff was entitled to due care 
unless she was precluded from re¬ 
covering by reason of her knowledge 
of the pass limiting the earner's lia¬ 
bility.—^Western Maryland Ry. Co. 
V Sharzer, 120 A. 840, 142 Md. 274. 
Employees of other as passengers 
m general see supra § 547. 

94- Me.—Miller v. Maine Cent R 
Co, 133 A. 907, 125 Me 338, 47 A. 
L.R 720. 

10 CJ p 874 note 90, p 875 notes 
91-93. 

95- Mass.—^Palmer v. Boston & M. 
R. R., 116 NE 999, 227 Mass. 493. 

Employee of carrier as passenger m 
general see supra § 546. 


9GL Ohio. — Pennsylvania Co. v. 

Woodworth, 26 Ohio St. 585 
Express messenger as passenger in 
general see supra § 547. 

97- Va —Shannon v Chesapeake, 

etc. R- Co., 52 SE. 376. 104 Va. 
645. 

98. Ala.—Lfouisville & X. R Co v. 

Bowen, 103 So. 872, 212 Ala. 690 
Ky.—^Louisville & X. R. Co. v. 
Dougherty, 185 SW. 114, 170 Ky. 
10, LRA1916E 464. 

Ohio—^Pittsburg, C., C. & St. L R. 
Co. V. Pool, 17 Ohio Cir.Ct.,XS., 
404. 

Mo —Scheipers v. Missouri Pac R 
Co. 298 SW 51. 

10 CJ p 875 note 94. 

WiittmL contract unnecessary 

To establish a liability ot a rail¬ 
road company for injuries to a Unit¬ 
ed States mail clerk, it is net neces¬ 
sary to show a written contract be¬ 
tween the company and the United 
States to carry mail—^International, 
etc., R Co. V. Davis, 43 SW 540, 17 
TexCiv.App. 340 
Bigliest d^ree of care 

A railway mail clerk is entitled to 
the highest degree of care.—Carter 
V. Washington & O. D. Ry., 95 S.E. 
464, 122 Va. 458. 
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Postal or mail clerk as passenger in 
general see supra 5 54S. 

99- Ind—^Pittsburgh, C, C, & St. L. 
Ry Co V. Amott, 126 X.E. 13, 1S» 
Ind. 350. 

1- Ala —Southern R, Co. v Hai- 
rmgton, 52 So 57, 166 Ala. 630, 139 
Am.S H 59 

2- Ill —^Barker v. Chicago, etc, R. 
Co. 90 XE 1057, 243 Ill. 482, 134 
Am.S.R 382, 26 LRA..N.S, 1058 

10 CJ. p 875 note 94 [cj (2). 

3L Ark.—^Beasley v. Hines, 219 S.W. 

757, 143 Ark. 54. 15 A.L R S64. 
Tex—^Toes v. Texas & R Ry. Co 
CivApp, 211 S.W. 311, error re¬ 
fused. 

10 C-J- p 875 note 96. 

Person riding on drover's pass or 
under like arrangement as passen¬ 
ger in general see supra § 551. 
gjgh d^rxee of care 

Aside from stipulations m drover’s 
.pass which relieve the carrier ot 
certain specified obligations, the 
carrier owes a person riding on 
such pass that high degree of care 
which a very cautious and prudent 
person would exercise, under the 
same or similar cix cumstances, to 
protect such person from injuries, 
and a failure to use such care is 
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ing for stock in the yards of the carrier,^ and 
whether the person accompanying stock pursuant to 
contract is regarded as a passenger or as a licensee, 
it is the duty of the carrier to exercise reasonable 
care to provide and keep in a reasonably safe con¬ 
dition instrumentalities provided for use in trans¬ 
portation and handling of stock.^ The duty of a 
carrier to a caretaker accompanying live stock is 
modified by the fact that the duties of a caretaker 
expose him to certain perils not incident to ordinary 
travel.® 

In respect of the return passage of a caretaker 


on the carrier’s passenger train pursuant to a con¬ 
tract for the shipment of livestock, the caretaker 
is entitled to the high degree of care required of a 
carrier in respect of a passenger, and the carrier is 
liable for a breach of duty in this regard.^ 

§ 700. ■ Lricensees and Trespassers 

With respect to trespassers and licensees on its cars 
or premises, a carrier must avoid wanton or willful in¬ 
jury to such persons, and must also exercise -ordinary 
care to avoid injury to them after their presence has 
been discovered. 

A mere licensee® or trespasser,® or other person 


negligence for which the carrier 
may'be liable.—Roberts v. Ft, Worth 
& D. C. Ry. Co., Tex.CivJLpp.. 229 S 
W. 954—Texas & N. O. R Co. v. 
Tillman, Tex.CivJV.pp, 197 S W- 1128, 
error refused. 

Degree of care as affected by car¬ 
nage on freight or mixed train see 
supra § 684. 

4. Okl.—Chicago, R. I. & P. Ry. 
Co. V Steinberger, 171 P. 716, 68 
OkL 57. 

10 CJ. p 875 note 96 [a]. 

Cxossmg tracks 

Owner accompanying shipment of 
live stock under contract with car¬ 
rier had carrier’s implied consent to 
cross tracks in its yard to look after 
stock, and in such case carrier must 
exercise reasonable care for his safe¬ 
ty,—Chicago, R. I. & P. Ry. Co. v. 
Stemberger, 171 P 716, 68 OkL 57. 

5b K.I>—Wall V. Great Northern 
Ry. Co, 175 N.W 705. 43 N.D. 
422. 

6 L Tenn.—Nashville, C & St, L. Ry. 
V. Hopper, 217 S.W. 661, 142 Tenn. 
200 . 

Person riding in stock car 

In measuring the degree of care to 
which a passenger is entitled, the 
circumstances of the particular case 
should be considered, a passenger 
riding m a stock car not being en¬ 
titled to the same protection as one 
liding m a passenger tram or in a 
caboose.—^Beasley v. Hines, 219 SW. 
757. 143 Ark. 64, 15 A.L.R. 864. 

7- Minn—Gruhl v. Northern Pac.| 
Ry. Co., 168 N.W. 127, 140 Minn. 
353. j 

a. Ark.—St. Iiouis-San Francisco R. 
Co. V. Bley, 271 SW. 455, 168 Ark 
814- 

La —^Bonner v. Xiouisiana Central 
Lfumber Co., App.. 160 So. 325. 

Okl.—St. Liouis & S- F. R. Co. v. 

Stacy. 171 P. 870. 77 OkL 165. 

10 C.J p 875 note 1 
To whom carrier liable for unsafe 
piemises see infra § 722 

XntentioxL to become passenger 
As respects railroad's liability to 
purchaser of passenger tram ticket, 
who was allegedly struck by swing-i 


ing timber on box car of passing 
freight train, purchaser who was 
approaching place where he would 
embark on train, two or three hours 
later, was at most a mere "licensee.” 
—^Reed v. Baldwin, 92 S W.2d 392, 
192 Ark. 491 

General public visitiiig waiting room 
earner ow'es no duly to general 
public visiting depot waiting rooms 
except to abstain from willful, wan¬ 
ton injury—Manatis v. Cumberland 
& M. R. Co.. 300 S.W. 593. 222 Ky. 
190. 

No contract 

Where plajintiff contracted with 
defendant, a carrier, to carry goods 
for him in a baggage truck, and de¬ 
fendant sent his servant with such 
truck, and plamtiff without defend¬ 
ant's authority rode m truck and 
was thrown out. as defendant had 
not contracted to carry plaintiff, caa>! 
Tier is not liable for his injury — 
Gruber v. Cater Transfer Co., 1651 
P. 491, 96 Wash. 544, L.R.A.1917 fI 
422, 

Tenant ridiixg elevator j 

Tenant attempting to move fur- i 
niture mto bmldmg closed to recep¬ 
tion of freight was “licensee,” pre¬ 
cluding recovery for injuries sus¬ 
tained while riding elevator—^Barton 
V Republican Co., 178 N.B 605, 277 
Mass. 299. 

Person nsri-^g- car as passageway 
Blevated railroad’s passenger, 
passing through car to get on oth¬ 
er side of platform, was at most a 
licensee, to whom carrier owed mo 
duty except to refrain from wanton 
misconduct.—Rhoades v. Boston Ble- 
vated Ry. Co., 122 NE 194. 232 
Mass. 361. 

Sntering car on private business 
A person has no right as a mat¬ 
ter of law to enter a public convey¬ 
ance operated by a common carrier 
of passengers, for his private puiv 
poses alone. Demurrer to complaint 
was properly sustained in an action 
for the death of a person who had 
entered a passenger coach for the 
purpose of procurmg one already 
therein to transact an errand for 
him, but did not intend to become; 
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a passenger himself, and was killed 
when attempting to alight.—^Rowell 
V Hmes. 103 S.E. 545, 114 S.C. 339. 
9- US —^Trapnell v. Hmes, CCAN 
J., 268 F. 504. 

Ga.—^Madden v. S. D Mitchell Auto¬ 
mobile Co, 94 S.E. 92, 21 GaApp 
108 

Ill-—See Abt v. Chicago Rys. Co, 
207 Ill App. 314. 

Ky—See Louisville & N. R. Co. v 
Moss. 13 KyL. 684 
Tenn —Louisville & N. R. Co v 
Martin, 186 S.W. 595, 135 Tenn 
435, LR.A.1917A 417. 

Utah—Bergrman v Denver & R. G. 

R. Co. 178 P. 68, 53 Utah 213. 

10 CJ. p 876 note 2. 

Extraordi'na^ diligence not required 
Railroad company does not owe 
trespasser duty of extraordinary dil¬ 
igence, owing to passengers under 
Civ.Code 1910 § 2714, but trespasser 
IS entitled to protection agamst will¬ 
ful, wanton, and unnecessary vio¬ 
lence by employees.—^Payne v. Allen, 
116 S.E. 640, 155 Ga. 54, reversing 
110 S B 345, 28 Ga.App. 8, con¬ 
formed to 116 S.E 642, 30 GaApp. 
80 

Duty to discover trespasser 

Railroad is imder no duty to dis¬ 
cover presence of trespassers on 
tram—Bergman v. Denver & R. G. 
R. Co., 178 P. 68, 53 Utah 213 
Elevator 

Hotel owner was not negligent as 
to injuries sustained by trespassmg 
child ndmg on elevator, from con¬ 
tact with wall of elevator shaft.— 
Crawford v. Rice, C.C.ATex., 36 P. 
2d 199. 

Person assistiiig passenger 

Where a person enters the car¬ 
rier’s car for the purpose of assist¬ 
ing a passenger, the carrier is not 
required to exercise toward him the 
degree of care required of it toward 
passengers, hut it owes him the duty 
of ordmary care after it is aware 
of his presence within the car.— 
Mahoning Valley Ry. Co v. Gorz, 6 
Ohio App. 474. 

Person accompanying live stock not 
trespasser 

Where the contract between a car- 
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not occupying the status of a passenger,^® on the 
carrier’s cars or premises is entitled to no protection 
from the carrier except that it should not wantonly 
or willfully injure him, or in other words, that it 
should exercise ordinary care to avoid injuring him 
after discovering his presence; and this rule ap¬ 
plies to one who enters a train or car for the pur¬ 
pose of stealing a ride,!^ or without any intention 
of paying fare under a collusive agreement with 
the conductor or some other agent,i- in violation 
of the rules of the carrier; and it applies also to 
one who, although a passenger, puts himself in the 
Xiosition of a trespasser by violating some rule or 
regulation of the carrier.i^ According to some 
cases, however, although there is authority to the 
contrary,!^ a child of tender years who is invited 


to ride by the motorman of a street car is lawfulh 
on such car and the carrier owes the same dat\’ to 
such child that it owes to a passenger, notwithstand¬ 
ing such child has not paid any fare.^® 

Whether a person riding on a conveyance be¬ 
longing to a carrier is a licensee or trespasser, the 
carrier has the duty not to injure such person wan¬ 
tonly or willfully,!® and, according to siime cases, 
must protect him from willful and w'anton miscon¬ 
duct of the agents of the earner;!^ and for a 
breach by a seri'ant of the carrier of the duty to 
use ordinary care to avoid injuring a licensee!^ or 
trespasser!® after discovering his peril, the carrier 
may be liable, as, for example, w’here an injury is 
caused by the wranton or willful act of such serv- 
ant.2® Also, wrhere an employee of a carrier. 


ner and an owner of live stock pei> 
mitted the owner to accompany the 
car containing: the stock hut con¬ 
templated that he should ride m the 
caboose, he was not a trespasser, 
within the meaning of the rule heie 
under consideration, at a time when 
he was caring for the stock as au¬ 
thorized by the contract, notwith¬ 
standing he was traveling m the 
car containing the stock, accom¬ 
panied by his sons who were not 
entitled to free transportation.—Lin¬ 
coln v. St. Louis-San Francisco Ry. 
Co., 7 S.W.2d 460. 223 Mo.App. 46. 

IOl Mass.—Nnttall v. Worcester 

ConsoL St. Ry. Co., 114 N.E. 291. 

225 Mass. 167. 

Who are passengers see supra § § 

544 ^ 66 . 

Improper hoarding place 

A person hoarding train on side 
opposite platform, platform being 
proper and usual boarding place, 
without knowledge of tram opera¬ 
tors, was not “passenger” to whom 
railroad owed high degree of care, 
and could not recover for injuries 
sustained when train allegedly start¬ 
ed with unusual jerk.—^Bemardme v- 
Ene R. Co., 164 A. 265. 110 N.J. 
Law 338. 

11- Utah.—Bergman v. Denver & R. 

G. R. Co. 17S P. 68. 53 Utah 213. 
10 aj. p 876 note 3. 

Care as to equipment of train 

Railroad owed trespasser stealing 
ride no duty to equip its train in 
su<dL a way that the rear engrme 
would have control over the auto¬ 
matic air brakes, nor so to equip 
tram that stop signals given by 
tram air whistles could be passed 
directly to lead engine.—^Bergman v. 
Denver & R. G. R. Co, 178 P- 68, 
53 Utah 213. 

Carrier liahla 

The rule stated in the text was ai>- 
parently recognized in a case in 
whidbL the right of a person who was 


injured while riding on a street car 
to recover was upheld.—Union Trac¬ 
tion Co. of Indiana v. Alstadt, 143 
NE. 879. 195 lud. 389. 

12- U.S.—Purple V- Union Pac. R 
Co., Kan.. 114 P. 123, 51 COA. 564. 
57 LR.A. 700. 

10 ax p 876 note 3. 

Tra&mnen.*s permissioa to ride 
Although young men heating their 
way on a freight train paid the 
trainmen a trifling sum for permis¬ 
sion to nde, the railway was not 
liable for injuries to them when 
their legs, hanging out the door of 
an extra wide car, struck an ob¬ 
stacle they having been mere tres¬ 
passers, to warn whom the train¬ 
men were under no legal duty, but 
only to refrain from negligently in¬ 
juring them after discovery of periL 
—Williams V. Chicago, R- L & P. Ry. 
Co. 215 S.W- 605. 139 Ark. 562. 

13. Mass.—^Renaud -v. New York, 
etc., R. Co, 97 N.EL 98. 210 Mass. 
553, 38 L.R.A.,N.S., 689—^Yancey v. 
Boston EL R. Co, 91 NE. 202. 
205 Mass. 162, 137 Am.S.R. 431, 26 
L.RJL,N S . 1217. 

10 C-J. p 876 note 4. 

Caxxi^s faaluxe to object 
Mere fa<rt that, when prospective 
passenger on freight train tres¬ 
passed on part of right of way not 
mtended for his use, he was not 
ejected, did not make him invitee 
to go into same place second time, 
especially where dangerous condition 
was obvious.—^Hamilton v. Pryor, 
Mo., 201 S.W. 550, L.R.A-1918D 212. 

I4ii ChiiA a trespasser 

If a motorman in the state of 
Maine did not have apparent or im¬ 
plied authority to mvite an eleven 
year old child to become a passenger 
without the payment of a fare, then 
such child was a trespasser, to 
whom the carrier only owed the neg¬ 
ative duty of not injuring by willful 
or wanton conduct, in view of Me. 
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Rev.SL c 55 § 3t.—Meloon v. Davis. 
C C.A.N.HL. 292 F. 82. 

15- Ill.—^Bfa.yes V- Sampsell, 113 N. 
E 611, 274 Ill. 258, affliming 195 
ULApp. 365. 

N J —Solomon v. Public Service Ry 
Co., 92 A- 942, S7 NJT.Law 2S4. 

Xffotorman’s vxolatioit of orders 

The fact that the motoimm vio¬ 
lated orders in receiving a child of 
tender years on the car did not af¬ 
fect the status of such child—^Hayes 
v. Sampsell. 195 IllApp. 365, affirmed 
113 N.E. 611. 274 IlL 258. 

16. Tenn.—Hoover Motor Express 
Co, v. Thomas, 65 S.W.2d 621, 16 
Tenn.App. 664. 

17- Tenn—Louisville & N. Ry. Co. 
v. Hadley, 11 Tenn-App. 642. 

16- Md —Carr v. United Rys. & 
Electric Co. of Baltimore, 108 A. 
872, 135 Md. 307. 

19- Ga.—^Madden v. S. L. Mitchell 
Automobile Co., 94 S-E3. 92, 21 Ga 
App. 108. 

Passenger -faiiiTig- to leave traLa in 
time 

A railroad's negro porter, running 
along beside a train, after it left a 
station, endeavoring to board, owed 
the duty to a person thereon, who 
had neglected to leave the tram at 
the stop, to use care not to injure 
such person while the latter was 
trying to alight, even assuming that 
such person was a trespasser be¬ 
cause of his failure to leave the 
tram sooner, and the carrier was 
liable where there was a failure to 
comply with such duty.—^Pans & G, 
N. R- Co. V. Campbell, Tex-Civ.App., 
185 S.W. 346. 

20. Ga.—^Madden v. S. L. Mitchell 
Automobile Co., 94 S.E. 92, 21 Ga. 
App. 108- 

Tenn.—Louisville & N. R. Co. v. 
Marlln, 186 S.W. 595, 135 Teim. 
435, L.RA.1917A 417. 
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knowing that a child of tender years is trespassing 
on a vehicle under his care, negligently acts in such 
a manner as to injure the trespasser, his conduct 
is viewed in law as intentional, or w'lllful and wan- 
ion.2i 

§ 701. Companies or Persons Liable 

The fact that a carrier does not own the vehicle or 
track used for the transportation of passengers does not 
relieve the carrier of liability where it is in control of 
operation. 

A carrier operating a car or train is liable for 
negligent or wrongful injuries to passengers there¬ 
on, whether or not it owms the car or train or 
track.22 So, where a carrier of passengers by rail¬ 
road uses cars which belong to another company, it 
will, by reason of its obligation to provide adequate 
and sufficient vehicles for safe conveyance, be liable 
for accidents arising from such defects in the cars 
as are discoverable on a careful and thorough ex- 
aminatioii.23 So, also, a bus company is liable for 
an injury to one of a group of people whom it has 
agreed to transport notwithstanding the injured per¬ 
son, at the time of the accident, is riding in a bus 
which such company has obtained from another 
company by independent contract, in order to per¬ 
form the contract to transport.^^ A carrier oper¬ 
ating Its trains over a bridge and having charge of 
a platform thereon is not absolved from liability for 
injuries to passengers from the dangerous condition 
thereof, by reason of the fact that the city is in 
general possession of the bn(^e and attends to nec¬ 
essary repairs.^® A person or corporation that 


holds himself or itself out as the operator of a 
vehicle of carriage may not, under certain cir¬ 
cumstances at least, be entitled to deny liability for 
an injury to a passenger by showing that the driver 
is an independent contractors^ or that he is not the 
agent of such person or corporatioii.S7 So the 
fact that another corporation actually manages a 
railroad station does not relieve the carrier, whom 
it is sought to charge, of responsibility to passen¬ 
gers who are using the station facilities at such car¬ 
rier’s invitation.S8 

A carrier using a platform or station constructed 
or controlled by another owes the duty to its pas¬ 
sengers of keeping and maintaining it in a reason¬ 
ably safe condition, and becomes liable for failure 
to perform this duty.^® 

A carrier is not liable for injuries to a passenger 
from a cause which is not under its control and in 
respect to which it owes no duty to the passenger 
hence in general it is not liable where it does not 
own or control the track or car at the time a pas¬ 
senger thereon is injured,^! although the passenger 
is not bound by a secret arrangement between the 
carrier with which he contracts and another ear¬ 
ner, under which the other carrier has exclusive 
control of the car in which the passenger is riding, 
and of which arrangement he has no notice.32 

One railroad company does not become liable for 
the negligence of another merely by reason of being 
a stockholder in the corporation guilty of the neg¬ 
ligent act.23 Where, however, one company actu¬ 
ally controls another, and operates its line ef r«ad 


ai- Pa—Petrowski v. Philadelphia, 
etc, IL Co., 107 A. 381, 263 Pa. 
531. 

aa. Ind—-Winona Interurban R. Co. 
V. Wil^iard, 101 N.E 1022, 54 Ind. 
App. 472 

Mass—Fletcher v. Boston, etc., R. 

Co, 1 Allen 9, 79 Am-D. 695. 

10 C-J, p 876 note 8. 

Where one railroad company de¬ 
pends on another for motive power, 
negrli&ence of the second m the op¬ 
eration of the tram will be chargea¬ 
ble to the first.—Keep v. Indianapo¬ 
lis & St. L. R. Co., C.CMO., 10 P. 
454. 3 McCrary 302. 

23. TT.S—^Pennsylvania Co v. Roy, 
Ill. 102 U.S 451, 26 LEd. 111. 

24. Ala —Dixie Stage Lines v. An¬ 
derson. 134 So. 23, 222 Ala. 673. 

25. N T —^Waldman v. Brooklyn 

Union El R Co. 120 IST.YS. 1017, 
136 App.Uiv 376 

26. U C —^Rhone v Try Me Cab Co, 
65 P.2d 834 62 App U.C. 201. 

Taancab 

Taxicab corporation and registered 


owner of taxicab could not avoid lia¬ 
bility to a passenger by showing 
that the driver was an independent 
contractor —Rhone v. Try Me Cab 
Co, 65 P2d 834, 62 App.D C 201. 

27- Tex.—^McCarthy v. Valdez, Civ. 
App., 10 S.W.2d 1051, error dis¬ 
missed. 

Driver’s own car 

Defendant ’motorbus firm employ¬ 
ing driver to operate his own car 
along defendants’ route under de¬ 
fendants’ permit and to solicit busi¬ 
ness in defendants’ name, was es¬ 
topped to deny his agency as to in¬ 
jured passenger.—^McCarthy v Val¬ 
dez. Tex Civ App., 10 SW.2d 1051, er¬ 
ror dismissed 

28- Md —Pennsylvania R. Co. v. 
Hoover, 120 A. 526, 142 Md. 251. 

29. La—^Leveret v. Shreveport Belt 
R. Co.. 34 So 579, 110 La 399 

Tex—^Houston, etc.. R Co. v. Mc¬ 
Carty, 89 S W. 805, 40 Tex Civ. 
App. 364 

10 C J. p 878 note 29 

30. Mo.—^Reynolds v. St. Louis 
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Southwestern R. Co, 142 S.W 

1097, 162 Mo App 618. 

10 C J. p 877 note 10. 

31- Ill—Pell V. Joliet, etc.. R Co.. 
87 NE 542. 238 Ill. 510. affirming 
142 Ill App. 362. 

10 C J. p 877 note 11. 

32. This Corpus Juris statement 
has been quoted with approval in 
Pugh V. Washingrton Ry & Electric 
Co, 106 A. 522, 134 Md. 196 

33- Kan.—^Mathews v. Atchison, 
etc, R. Co, 55 P. 282, 60 Kan. 11 

Majority stockholder 

The mere fact tha+ a railroad 
company owned seventy per cent of 
the common stock of another rail¬ 
road company which was responsible 
for the operation of a train when 
a railway mail clerk was exposed 
to cold and sustained an alleged 
impairment of health did not make 
the former company liable for the 
latter company’s acts on the theory 
of agency.—Casey v Northern Pac 
Ry. Co. 213 N.W. 57. 171 Minn. 34. 
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as a singrle system, and sells tickets at the stations 
of the subordinate line over its system, the domi¬ 
nant company will be liable for injuries suffered by 
a passenger due to the negligence of the subordi¬ 
nate, although the subordinate company keeps up 
its corporate organization.^^ So it has been held 
that a street railroad company which actually con¬ 
trols the operations of a bus company is liable for 
an injury to a passenger of the bus company caused | 
by the negligence of an employee of the latter com- \ 
pany.^5 

A corporation which purchases the property, as¬ 
sets, and franchises of another corporation which 
is a carrier of passengers does not, merely by rea¬ 
son of such purchase, become liable for an injury' 
to a passenger sustained prior to the purchase 
w'hile riding in a vehicle of the seller, even though 
such assets in the hands of the transferee remain 
subject to the debts of the transferor 6 in such 
case no agreement^ fon the part of the transferee 
to assume liability may be implied from the mere 
fact of the transfer.37 

A street railroad company may not evade its 
duty to passengers, nor avoid liability for negli¬ 
gence resulting in personal injuries to them, by its 
operating contracts with other corporations.^* 

The receivers of a railroad or street railroad 
who are vested with the power to manage and 
operate it are liable as receivers for injuries to 
a passenger from negligence in its operation, as 
shown below in § 711, and the company is not 
in general liable for such negligence.** Liability 
for injuries sustained while the receivers were 
operating the road is sometimes imposed on the 


purchaser at foreclosure by the decree of sale.*^® 

A railroad company which constructs a line into 
a military reservation with knowledge that it is 
to be used to transport soldiers may be liable 
for injuries to soldiers sustained while they a-e 
being transported over such line where such in¬ 
juries are caused by the dangerous condition of 
such road due to faulty construction by such com¬ 
pany and the railroad company, before turning 
over the line to the military authorities had knowl¬ 
edge of such condition and of the use which was 
to be made of the line, and the fact that the mili¬ 
tary’ authorities have accepted the line and are oper¬ 
ating the train when the accident occurred does 
not relieve the railroad company of liability.^^ The 
railroad company that constructed the line is not 
liable, however, where the accident vrhich caused 
the injuries is not due to defects in the original 
construction but to changes made by the military 
authorities after the line had been turned over 
to them and while they were in absolute control.'^- 
For injuries to soldiers due solely to the negli¬ 
gence of the military authorities in respect of the 
speed or make up of the train, neither the railroad 
company that constructed the line nor the director 
general of railroads was liable where the military 
authorities had absolute control in respect of oper¬ 
ation.^* 

Liability of company selling ticket or permitting 
others to sell tickets; recovery over, A company 
selling a ticket to a passenger is liable for an 
injury' resulting to him through the negligence of 
those operating the tram, although such train is 
owned and operated by a different company, the 
ticket being receivable for passage thereon through 


34- Okl—St. Liouis & S F R Co. 
V Sanford. 153 P. 650, 54 Okl. 185. 

35- Md —^Baltimore Transit Co. v. 
Swindell, 103 A. 566. 132 Md 274. 

36. CaJ—Duran v. Pickwick Stagres 
System, 35 P2d 148, 140 CalApp 
103. 

N C-—^Begntiell v. Safety Coach Line, 
153 S.E. 264, 198 N.a 688. 
Statutory pxovisioiui 

Even thou£rh the provisions of 
Comp St. § 1138 applied to the sale 
of the assets, franchises, etc., of 
one bus corporation to another, at 
most such provisions would render 
the conveyance void, with the re- j 
suit that the property conveyed 
would be subject to levy and sale| 
in an action by the passenger 
against the transferor notwithstand¬ 
ing the transferee was m possession, 
but would not render the transferee 
liable. Comp.St. § 1013 which ap¬ 
plies only to a sale in bulk of a 
large part or the whole of a stock 
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of merchandise did not apply to the 
above sale by the bus company, and 
did not render the transferee liable. 
—^Begnell v Safety Coach Line, 153 
S.E 264, 198 N.C 688. 

37- Cal—^Duran v. Pickvrick Stages 
System, 35 P.2d 148. 140 CalApp. 
103 

38. Neb-—^Tankersley v. Lincoln 
Traction Co. 175 NW. 602. 104 
Neb. 24, 10 A.L R 1510. 

39- Ill —Glover v. Insull, 213 RL 
App. 268 

Mo.—^Moore v. Metropolitan St. R. 
Co., 176 S.W. 1120, 189 Mo.App- 
555. 

After discharge of receiver 

Railroad company to which its 
property was returned after dis¬ 
charge of receiver was not liable to 
passenger, injured, by trainmen 
when road was in hands of receiver, 
where receiver made no earnings 
while operating road*s properties, 
and there was no showing that there 
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were any betterments during the pe¬ 
riod of the receiver's control, that 
the railroad corporation had as¬ 
sumed liability, or that the court 
w’hich had jurisdiction of the re¬ 
ceivership had imposed liability on 
such company.—^Beaumont, S. L. & 
W. Ry. Co. V. Daniel, TexCiv.App., 
195 S.W. 625. 

40. Ill—White V. Chicago, P. & St. 

L R. Co.. 196 IlLApp- 459. 

41- IT S —^Bryson v. Hines. C CAl-N. 

C. 268 P. 290. 11 A.L.R. 1438. 
Tivmiptioii of govemmeiLt 

The fact that the government was 
exempt from suit in respect of the 
injuries referred to in the text does 
not affect the liability of the rail¬ 
road company.—^Bryson v. Hines, C. 
aA.N.C., 268 P. 290. 11 A.L.IL 1438. 

42. XJ.S.—^Heise v. Davis, C.C.A.S. 
C. 275 F. 326. 

43. U S.—^Heise v. Davis, supra— 
Bryson v. Hines, C.C.A.N.C., 268 
F. 290, 11 A.L.R. 1438. 
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an arrangement between the two companies,^^ and 
this has also been held to be true as to a car¬ 
rier issuing tickets in its own name and supplying 
them to another carrier which sells them.^5 

The fact that a carrier whose employee has neg¬ 
ligently caused an injury to a passenger holding 
a ticket of such carrier has an agreement with 
another carrier under which the latter transports 
passengers holding tickets of the former does not 
affect the liability of the carrier whose employee 
caused the injury.'*® 

A carrier whose negligence causes an injury to 
a passenger who was transported under an agree¬ 
ment between such carrier and the carrier who 
sold the ticket to the passenger is liable over to 
the carrier who sold the ticket where the latter 
has been compelled to pay damages to the pas¬ 
senger.^^ 

Ownership and control of taxicabs According 
to some cases a corporation which furnishes a tax¬ 
icab on request may not avoid liability for injuries 
to a passenger on the ground that the taxicab, not¬ 
withstanding it bears the name of the corporation, 
IS owned and operated by another;'*® it must ac¬ 
tually appear, however, that the corporation which 
It is sought to charge actually undertook to pro¬ 
vide the taxicab.*® Where the theory on which 
liability of a corporation which is not the ovmer 
of a cab, and of the owner of the cab is asserted 


is that they are engaged in a joint venture and 
that the driver is the agent and employee of the 
corporation and under its control, a passenger 
who is injured while in the cab may not recover 
from such corporation if the owner is an independ 
ent contractor since the corporation would not be 
liable for the negligence of the owner or of his 
employee;®® on the other hand the corporation 
is hable if the owner turned over the cab and 
the driver to the corporation and made them sub¬ 
ject to its control.®^ 

Elevators. The owner of a building at the time 
an elevator therein breaks, and injures a passenger, 
because of the negligence * of the manufacturer in 
not making a proper test, is liable for the injuries, 
although the building was owned by another at 
the time the elevator was installed.®® The deter¬ 
mination of the question as to who is liable for 
an injury to a passenger depends in general on 
who has actual possession and control of the prem¬ 
ises in which the elevator is located, and the 
person who is in actual possession and control is 
liable notwithstanding another is legally entitled 
to possession and control of the building.®® The 
mere fact that a trespasser who has attempted to 
operate an elevator is still on the elevator when 
a passenger is injured does not permit the owner 
and the owner’s servant to avoid liability for their 
negligence in connection with the operation of the 
elevator.®* 


44. IT.S—Baxkmjin v. Pennsylvania 
H. Co, C.aN.J., 89 P. 453. i 

10 G.J. p S77 note 16. j 

ConmiutatioiL ticket | 

Plaintiff, liaving commutation 
ticket of defendant railroad com¬ 
pany, riding on train of another 
company furnished for plaintiff’s 
transportation, was passenger of de¬ 
fendant company, making latter lia¬ 
ble for plaintiff’s injuries.—^McCar^ 
ron V Erie R. Co., 159 A. 807, 10 
N.J.M1SC. 498. 

45- Pa—Mullen v. Chester Tract. 
Co, 84 A. 429, 235 Pa. 516, 42 L. 
R.A ,K S, 76 and note. 

10 C.J. p 877 note 17. 

46. CaX—Sanchez v. Pacific Auto 
Stages, % P.2d 845, 116 CalJ^pp. 
392. 

47- Ill—Purple Swan Safety Coach 
Lines V. Egryptian Transp. Co, 256 
IlLApp. 442. 

4a r>a—^Rhone V. Try Me Cab Co., 
65 P2d 834, 62 App.E C 201 
Fla .—^Economy Cabs v. Kirkland, 174 
So 222, 127 Fla 867. affirmed 176 
So 151, 129 Fla 309. 

Corporations having same office and 
telephone number 
Where two corporations have the 


same office and telephone number 
and one of the corporations owns 
and operates taxicabs and the oth¬ 
er furnished limousines and touring 
cars but is not engaged m the cab 
business, it seems that, if the latter 
corporation, in answer to a telephone 
reQuest. undertakes to provide a tax¬ 
icab, it IS its duty to provide a 
safe taxicab and a careful dnver. 
—Bergenthal v. State Garage & 
Trucking Co., 190 NW. 901, 179 Wis. 
42. 

49- Wis—Bergenthal v. State Ga-| 

rage & Trucking Co, supra. 

Corporations having same office aadl 
telephone numbez 

Wheie an automobile livery com-1 
pany and a cab company were made 
up of the same stockholders and of¬ 
ficers, and occupied the same offi¬ 
ces, with joint office employees and 
used a common telephone, and a 
telephone call for a cab was re¬ 
ceived from an unknown person, who 
did not ask which company he was 
talking to, but merely ordered a cab, 
which was furnished by the cab 
company, the auto livery company 
could not be held liable for injuries 
resulting from the negligence of the 
cab driver.—Bergenthal v. State Ga¬ 
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rage & Trucking Co., 190 N.W. 901, 
179 Wis. 42. 

50m Ind—^United Transp. Co v. Jef¬ 
fries. App, 200 NE. 424, super¬ 
seded 5 N.E2d 524, 211 Ind. 226. 

51- Umted Transp Co. v Jeffries, 
supra. 

52- Wis.—^Dibbert v. Mecropohtan 

Inv. Co, 147 N.W. 3. 148 NW 
1095. 158 Wis. 69. L.RA1915D 

305, 312, AnnCas.l916E 924. 

53- Cal.—Benussi v. Hannah, 199 P. 
1063, 53 Cal App. 243. 

Fuichaser on foreclosure 

In an action for negligent death 
of tenant of apartment in elevator, 
facts warranted a finding that the 
actual possession and actual control 
of the apartment buildmg had been 
taken over by defendant before the 
accident, and that a receiver m 
mortgage foreclosure proceedings 
was not in possession and control 
thereof, although the receiver’s ac¬ 
count was not settled and he was 
not discharged until after the acci¬ 
dent occurred, defendant being the 
purchaser at the sale under the 
mortgage —^Benussi v. Hannah, 199 
P. 1063. 53 Cal.App 243. 

54- Mo.—Williama v- Short, 268 S. 
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§ 702. Connecting Carriers J 

A carrier who sells a ticket for transportation of a ' 
passenger over its own and connecting lines is in general 
liable only for injuries due to the torts of its own em- « 
ployees. A carrier other than the imtial carrier is in < 
general liable only for injuries occurring on its own ' 
line through the torts of its own employees. 

WTiile there have been some decisions to the | 
effect that a ticket for transportation over con¬ 
necting lines is presumed to he the through con- ) 
tract of the carrier who sells the ticket, as shown i 
above in § 652, in accordance w-ith the rule usually ) 
recognized that the sale b}' a carrier of an ordi¬ 
nary coupon ticket for transportation over its own 
and an independent connecting line does not of 
itself create a contract for through transportation, 
as shown above in § 652, a carrier selling a ticket 
to a passenger over its own and connecting lines is 
ordinarily liable only for injuries to such passen¬ 
ger caused by the negligence of its own em¬ 
ployees.^® Its liability extends to their negligence 
while operating its car on the connecting line,®® 
but not for injuries occurring on the line of the 
connecting carrier through the negligence of the 


latter’s employees,®^ and the fact that the initial 
carrier is a stockholder in the connecting line does 
not render it liable for the negligence of the lat¬ 
ter's employees.®* The initial carrier may, how¬ 
ever, by a contract for through transportation ren¬ 
der itself liable for injuries caused by the neg¬ 
ligence or other torts of the connecting carrier.®^ 
So, where the relation between the initial and 
the connecting carriers is in the nature of a part¬ 
nership and they are in a sense joint operators 
of cars over the through route, the initial carrier 
ma\' be liable for an injury* sustained by a x^as- 
senger as a result of the failure of the employee 
in charge of the car properly to protect the pas¬ 
senger.®® It has been held that, even though the 
initial carrier purports to act only as agent in 
contracting for transportation beyond its line, it 
may be liable for an injury sustained by the pas¬ 
senger beyond its line if it contracts in its own 
name without disclosing the name of the principal, 
notwithstanding the passenger knew at the time 
of the contract that the agent was acting as prin- 
cipal.®! Even though the ticicet creates separate 


W. 706, 219 Mo.App. 99, trans¬ 
ferred, Sup, 263 S.W. 200. 

Duty to carry 

Where one offered himself as ele¬ 
vator passenger on first floor of a 
public building and was carried to 
fourth floor by regular operator, 
there was an implied obligation to 
take him down, and hence, m action 
for death of such passenger, based 
on had condition of elevator and 
negligence of regular operator in op- 
eratmg elevator from outside, fact 
that alleged trespasser who had at¬ 
tempted to operate elevator was on 
elevator at time of passenger's death 
did not relieve defendant from lia¬ 
bility.—Williams V. Short, 268 S.W. 
706, 219 Mo App. 99, transferred. 

Sup.. 263 S.W. 200. 

55, TIS.—Pennsylvania R. Co. v. 
Jones, D.C.. 15 SCt. 136. 155 US. 
333, 39 L Ed. 176. 

N.T.—^Brook v. Brooklyn Union El. 
R. Co.. 133 M.T.S. 253, 148 App. 
Uiv. 668. 

But the view has been expressed 
that the initial earner was liable 
for an injury sustained at an inter¬ 
mediate point in the journey after 
the passenger had left the hne of 
the mitial carrier.—Gray v. Colorado 
Southern Ry. Co, Tex.Civ App, 204 
SW. 347. 

Nature and extent of connecting ear¬ 
ner's liability sec supra S 653. 

56. Pa.—^Moss v. Lancaster, etc., R-| 
Co., 33 Pa-Super. 1, affirmed 67 A. 
869. 218 Pa. 601. 

S.C.—Oliver v. Columbia, etc., R Co., 
43 S B. 307. 65 S C. 1. 

10 C.J. p 877 note 20. 


CollectioiL of fare by ssones 

Where plaintiffs took passage on 
defendant suburban electric rail¬ 
way's car for continuous passage on 
the same car to a point in another 
state, knowing no other cairier than 
defendant, defendant was liable for 
collision damages, although fare was 
collected in six installments of nick¬ 
el each, and collision occurred in 
fifth fare zone, over state line, on 
tracks belonging to another company 
on which defendant operated under 
operating agrreement, and although 
defendant had no charter to oper¬ 
ate outside state.—Simpson v. South¬ 
ern Pennsylvania Traction ’ Co., 103 
A. 884. 260 Pa. 526, 

57- U.S —^Pennsylvania R. Co. v 
Jones, D.a. 15 SCt. 136, 155 U.S. 
333, 39 XuEd. 176. 

SC—Seibels v. Northern Cent- R 
Co.. 61 S.E. 435. SO S.C. 133, 16 
LR.A,N.S. 1026. 

10 C.J. p 877 note 21- 

58. Kan.—^Mathews v. Atchison 
etc., R. Co.. 55 P. 282, 60 Kan 
11 . 

59- Md.—Pugh V- Washington Ry. & 
Electric Co. 106 A. 522, 134 Md 
196. 

Pa.—^Beamer v. Philadelphia, etc., R. 

Co., 50 Pa.Super- 211. 

Tex.—Missouri, etc, R. Co. v. Ryon, 
CivJ^pp., 177 S.W. 525. 

60l Md.—^Pugh V- Washington Ry. 
& Electric Co„ 106 A. 522. 134 Md. 
196. 

Fxotectio]i. from acts of third person 
Where street car was operated to 
certam point by one <sompany and 
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beyond such point and to end of 
tnp by another company, with same 
car employees, without charge of 
additional fare and without notice 
to passenger that when car reacht.d 
such point latter company acquired 
control, and where both companies 
had same officers, directors, and em¬ 
ployees and were parts of one street 
car system referred to as “the com¬ 
pany," the initial carrier was equal¬ 
ly liable with the connecting car¬ 
rier for conductor’s failure to pro¬ 
tect passenger dunng that part of 
trip when car was operated over 
lines of the connecting carrier— 
Pugh V, Washington Ry. & Electric 
Co., 106 A. 522, 134 Md 196. 

d- Tex.—^Boyles v. McClure, Com. 
App, 243 S.W- 10^0, modifying 

McAdoo V. McClure, Civ.App., 232 
SW. 348. 

Sufficiency of disclosure 

It seems that the fact that the 
conductor of the train of ilie initial 
earner pointed out to the passenger, 
when the latter left such tram, the 
bus which the latter was to take 
for transfer to the station of anoth¬ 
er railroad would not be such a dis¬ 
closure of the carrier by bus as 
would relieve the initial earner of 
liability for an injury sustained by 
the passenger while on the bus, on 
the theory that disclosure of the 
carrier by bus should have been 
made when the contract was made. 
In any event the disclosure was not 
sufficient where neither the conduc¬ 
tor nor anyone else informed the 
passenger of the name of the eax- 
rier by bus and of the alleged fact 
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contracts for carriage over two railroads, the ini¬ 
tial carrier is obligated to some extent to furnish 
accommodations in connection with an opportunity 
for the passenger to make the transfer, and where, 
by Its contract, the initial carrier assumes the ob¬ 
ligation of providing transportation between its 
station and the station of the other railroad on 
which the passenger's-journey is to continue, the 
initial carrier is liable for any injury sustained 
through the negligence of the driver of the vehicle 
furnished for the interstation transfer.®^ 

Where the initial carrier furnishes the car in 
which the passenger is transported over the con¬ 
necting line, it is liable for injuries caused by its 
negligently furnishing a defective car, irrespective 
of whether the injuries occur on its own line or 
on the line of the connecting carrier,®^ and not¬ 
withstanding its contract with the passenger pur¬ 
ports to exempt it from liability for the connecting 
carrier's negligence, as shown above in § 638. A 
earner, by lending its car and the service of an 
employee to a connecting carrier, is not, however, 
rendered liable for injuries to a passenger car¬ 
ried over the connecting line, caused by the con¬ 
necting carrier’s negligence, because the compen¬ 
sation for such loan is reckoned on the number 
of fares collected by the connecting carrier on that 
car.®4 

A connecting carrier ordinarily is liable only for 
injuries occurring over its own road through the 
negligence of its own employees,®® and this rule 
applies where the contract is for transportation 
of a passenger in interstate commerce,®® Notwith¬ 


standing a contract for through transportation is 
made by the initial carrier, a connecting or in¬ 
termediate carrier is usually liable for a tort oc¬ 
curring on its line,®*^ at least for the tort of its 
own servant or employee.®® It has been held that, 
where a carrier selling a through ticket over sev¬ 
eral roads which are being operated under the 
name of a designated system acts as agent for 
the others, all of them are liable for injuries caused 
by the negligence of any one of them.®® 

§ 703. « Carrier or Contractor 

Whether or not a carrier is liable for the negligence 
or misconduct of a contractor whom the carrier has en¬ 
gaged for the construction of its road depends largely 
on whether or not the earner has the right to control 
the activities of the contractor. 

Where a carrier such as a railroad company con¬ 
tracts for the construction of its road by another 
person, in case of injuries occurring from the neg¬ 
ligence or misconduct of the contractor or his em¬ 
ployees the liability of the carrier depends primari¬ 
ly on whether or not it had the right to control the 
manner of doing the work.*^® If the contractor is 
an independent contractor, the carrier will not be 
liable for his negligence or wrongful acts,^l unless 
the act is one concerning which the carrier owes a 
duty to Its passengers to see properly done .'^2 xhe 
railroad company is not liable for injuries to pas¬ 
sengers caused by the negligence of the employees 
of a contractor, actmg under the direction of an 
independent board appointed by the state over 
whom the railroad company has no control, unless 
its own employees fail to exercise proper care to 


that such carrier thougrh not named; 
in the ticket was a party to the 
contract of transportation.—Boyles 
V McClure, Tex.Com.App., 243 SW. 
1080. modifying McAdoo v. McClure, 
Civ.App, 232 SW. 348. 

62. XT S.—^Harmon v. Barber, Ohio, 
247 P. 1. 159 C.C.A 219, certiorari 
denied 38 SCt. 335. 246 U.S. 666, 
62 L..Ed. 929. 

63i. D.C —^Blatcher v. Philadelphia, 
etc., R. Co., 31 APP.D.C. 385, 16 Li. 
R.A.N.S. 991. 

10 C J p 878 note 24. 

GA Conn —Wheeler v. Hartford, 
etc. R Tramway Co., 69 A. 535, 
80 Conn. 561. 

10 C J p 878 note 26. 

05. Tex—^International, etc., R. Co. 
V. Duncan, 121 S W. 362, 55 Tex. 
Civ App 440. 

60. Tex—Gray v Colorado Southern 
Ry Co., Civ App, 204 SW. 347. 
Tha Carmack aiiiPi>ATiv>-nt did not I 


affect the rule stated in the text.— 
Gray v. Colorado Southern Ry. Co., 
Te3:.Civ.App., 204 SW. 347 

07. m.—^Purple Swan Safety Coach 
liines V. Pgryptian Transp. Co., 256 
IllJ^pp. 442. 

68 . Tex.—Gray v. Colorado South¬ 
ern Ry. Co., Civ App, 204 S W. 347 

Bus CnTiTMiCtion 

Where an mtermediate carrier em-! 
ployed the owner of a bus to trans¬ 
fer the passenger from the railroad 
station of such intermediate carrier 
to the railroad station of the next 
carrier and the bus owner was the 
employee and servant of the inter¬ 
mediate carrier which so employed 
him, such mtermediate carrier was 
liable for an injury to the passen¬ 
ger caused by the negligence of such 
bus owner.—Gray v Colorado South¬ 
ern Ry. Co., Tex Civ App, 204 S.W 
347. i 

69. Tex.—^E1 Paso, etc., R. Co. v. 
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Landon. 124 SW 744, 58 Tex Civ 
App 397 

TO- Tex.—Cunmngham v. Interna¬ 
tional R. Co, 51 Tex. 503, 32 Am. 
R. 632. 

71- Pa.—BeekTYisn v Meadville. etc, 
St R Co, 67 A. 983, 219 Pa 26 
10 C.J. p 878 note 33 

72: Ala—Western Ry. of Alabama 
V Turrentine, 73 So. 40, 197 Ala. 
603. 

W.Va—Cameo v West Virgima 
Central, etc, R Co., 19 S.E. 571, 33 
WVa. 86, 24 L.RA. 50. 

10 C J. p 878 note 34. 

ConditioiL of statLon. platfoim 

In a case m which the alleged In¬ 
jury resulted from the condition of 
the platform at a station, the view 
was expressed that the carrier could 
not avoid its duty of caring for the 
safety of its passengers by delegat¬ 
ing such duty to a contractor — 
Western Ry. of Alabama v. Turren¬ 
tine, 73 So. 40, 197 Ala. €03. 
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anticipate and avoid the dangerJ^ 

It has been held that a principal contractor may 
be held liable for negligent injury to an employee 
of a subcontractor while such employee is being 
transported, in connection with the w'ork involved, 
in a vehicle of the principal contractor, notwith¬ 
standing the contract between the principal con¬ 
tractor and the subcontractor places on the latter 
liability for injury to his employees.*^ 

Operation of trains or cars. In case of injuries 
to passengers due to the negligence or improper 
operation of a train on a road, or parts thereof, 
which is being built by construction contractors, 
the railroad company will not be liable if the train 
is exclusively controlled and operated by the con¬ 
tractor and his employees, without the company’s 
knowledge and against its prohibition, although the 
train belongs to the railroad company and was 
furnished to the contractor as a part of the con¬ 
sideration for the work done, and although the 
employees in charge of it were employed primarily 
by the railroad company^® The carrier’s obliga¬ 
tion to transport its passengers safely cannot, how’- 
cver, be shifted from itself by delegation to an 
independent contractor and, if it permits a con¬ 
tractor to exercise its franchises by running trains 
for general traffic on the road vrhich he is con¬ 
structing or repairing, it will be liable for injuries 
to passengers caused by the negligence of the 
contractor’s employees in operating such trainsJ^ 

Elevators. Under certain circumstances a con¬ 
tractor who installs or repairs an elevator tasLy be 
liable directly to a passenger who sustains injury 
as the result of negligence of such contractor in 


connection with such installation or repairs/^ or 
may be liable by way of indtmnity to the owner 
or operator of the building in which the elevator 
is installed."® Such contractor is not liable, how¬ 
ever, m the absence of some actionable wrong or 
violation of duty on his part.''® 

§ 704. Carrier or Charterer 

A carrier that charters its vehicles of carriage to pri¬ 
vate persons is liable for injuries to passengers due to 
the negligence of its employees In operating such vehicles 
if operation is under the control of such employees. 

WTiere a carrier charters its tram, cars», or oth¬ 
er vehicles to private persons, it is liable for in¬ 
juries to passengers caused by the negligence of 
its employees in operating the same if under their 
control and it is also liable for the negligence 
of such private persons if it permits them to oper¬ 
ate the train or car.*- The charterer may also be 
liable to its passengers for the negligence of the 
carrier.** 

§ 705. Carrier Permitting Use of Road 

or Train by Another 

The owner of a railroad or street railroad which 
permits another carrier to use the road may be liable for 
injuries to passengers which occur in connection with 
such use. 

The company to which the franchises for the 
operation of a railroad or street railroad are grant¬ 
ed by the state or municipality cannot, without leg¬ 
islative or municipal authority, farm out its fran¬ 
chises, or permit by lease, license, or otherwise, 
another company or person to use them, so as to 
avoid liability to passengers for injuries sustained 
through the negligent exercise of such franchises.*^ 


73. U.S—New York, etc., R Co. v. 
Baker. N.T.. 98 F. 694, 39 aC.A. 
237, 50 L.RA. 201. 

10 CJ p 878 note 35. 

74i Conn —^Duffy v. J. W. Bishop 
Co.. 122 A. 121, 99 Conn. 573. 

75- Tex.—Cunningrham v. Interna¬ 
tional R. Co.. 51 Tex. 503, 32 Am 
R. 632. 

76- TJ S —Barrow SS. Co. v. KAne, 
N.Y.. 88 F. 197. 31 C.C.A. 452 

77- Ga—Chattanooga, etc., R. Co. v. 
Liddell. 11 S.F. 853. 85 Ga. 482, 21 
AmS.R. 169. 

10 C J. p 879 note 40. 

7iixni«iiinfr motorcar 

VThere railroad furnished rail-lay¬ 
ing contractor with motorcar for 
transporting materials and crews, 
and furnished contractor with infor¬ 
mation regarding movements of oth¬ 
er cars and trains, railroad was lia¬ 
ble for contractor's negligent opera¬ 
tion resulting in collision with an¬ 
other motorcar.—International-Great 


Northern R Co. v. Lucas, Civ.App, 
70 S.'W.2d 226, reversed on other 
grounds 99 S W.2d 297. 128 Tex. 480, 
opinion corrected 100 S.W.2d 97, 128 
Tex. 480. 

73. Iowa.—^Hoskins v. Hotel Ran¬ 
dolph Co, 211 N.W. 423. 203 Iowa 
1152. 65 A.LR 1125, certiorari de- 
med Otis Blevator Co. v. Hoskins, 
48 S Ct. 122, 275 U S. 566. 72 L Ed. 
429. 

Utah.—^Berg v. Otis Elevator Co.. 231 
P. 832, 64 Utah 518. 

79i. Iowa.—^Hoskins v. Hotel Ran¬ 
dolph Co, 211 NW. 423, 203 Iowa 
1152 65 A L R 1125, certiorari de¬ 
nied Otis Elevator Co. v Hoskins, 
48 S Ct. 122, 275 U S. 566, 72 L.Ed. 
429 

80l U.S.—^Hoskins v. Otis Elevator 
Co.. C.CA.Iowa. 16 F.2d 220. 

81. N.C.—^White V. Norfolk, etc., R. 
Co., 20 S,E. 131, 115 N.C. 631, 44 
AmS.R. 489. 

10 C.J. p 879 note 4L 
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82l S.C —^Kirkland v. Charleston, 
etc., R. Co. 60 S.E 668. 79 S.C. 273, 
128 Am.S.R 848. 15 LR.A.,NS, 
425. 

10 C J. p 879 note 42 
83L Tex.—American Express Co. v. 
Ogles. 81 S.W 1023, 36 Tex.Civ. 
App. 407 

10 C.J. p 879 note 43. 

84. Ky.—^Louisville, etc, R. Co. v. 
Johnson. 182 S W. 214. 168 Ky 351, 
L.RA1916D 514. 

La—^Muntz v. Algiers, etc., R, Co. 
35 So. 624, 111 La- 423, 100 AnuS. 
R. 495. 64 L.R.A. 222. 

10 C.J- P 879 note 45. 

Existemce of license or right to use 
* railroad 

Long continued silence by the 
owner of a railroad as to its use by 
another carrier and acquiescence 
which lead the public to believe, 
and to act on the belief, that such 
other earner has the consent of the 
owner may he a sufficient basis of 
liability. As bearing on the gues- 
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Where such a company owning a road permits an¬ 
other earner to use the same, the latter must be 
deemed to do so as the agent of the owner,*® 
hence the owner will be liable for injuries to 
passengers due to the actionable negligence of such 
other carrier while using the road,** regardless 
of the contract arrangement between the tw'o car¬ 
riers.**^ Thus, where a railroad company allows 
the trains of another company to run over its 
tracks, the former is responsible to the passengers 
on its own trains in the same manner as if aU 
the trains belonged to itself,** and it is liable for 
injuries to such passengers, even though they re¬ 
sult wholly from the negligence of the other com¬ 
pany.** It has been held that a passenger on a 
car of a street car company which is using the 
tracks of another company as part of a through 
route, with due consent of such other company, 
is also a passenger of such other and entitled to 
receive from each the same degree of care and 
the company which owns the track is liable for 
a breach of its duty in this regard which causes 
injury to such passenger.** 


According to some cases the owner of the road 
may be liable to a passenger on a car or tram 
operated over such road by another carrier where 
the injury is due to negligent operation by such 
other carrier;*^ but it has been held that the own¬ 
er is not so hable for injuries to passengers on 
the trains of the other earner,*^ unless such in¬ 
juries result from negligence in not properly main¬ 
taining the tracks.*3 

§ 706. Carrier Using Other Road 

A carrier which uses the railroad of another carrier 
may, under certain circumstances, be liable for injuries 
to passengers of either company. 

A railroad or a street railroad company using 
the road of another company is held to the same 
degree of care in its use as if it owned the road*^ 
and is liable for any negligence or misconduct on 
the part of its own employees while under its 
control and m the conduct of its business,*® even 
though such company does not own the train which 
Its employees are operating,** and even though 
the agreement or arrangement under which it uses 
the other road is illegal.* ^ So a company using 


tion as to whether a license existed, 
with resultant liability of the own¬ 
er of the railroad to a passenger on 
a vehicle of the alleged licensee driv¬ 
ing of a spike in switch connected 
with track used by implied licensee 
in operation of motor car carrying 
passengers, preventing use of track 
for a few days without notice to li¬ 
censee or public, where the motor 
car was operated over the track con¬ 
tinuously thereafter, did not of it¬ 
self revoke license,—Midland Valley 
R Co. V. Toomer, 162 P. 1127. 62 
Okl. 272, r,.RA.1917I> 344. 

85w TT.S.—Chicago Rys. Co. v Kra¬ 
mer. Ill., 234 F. 245. 148 CCA. 147. 
Conn.—Murray v. Lehigh Valley R. 
Co., 34 A. 506, 66 Conn. 512, 32 L 
RA. 539. 

10 C.J. p 880 note 46 

86. OkL—Midland Valley R. Co. v. 
Toomer, 162 P. 1127, 62 OkL 272, 
LILAISITD 344. 

10 C J. p 880 note 47. 

Acgiuescence in. use of road 

Long continued silence and ac¬ 
quiescence on the part of the com¬ 
pany which owns the road, m respect 
of the operation of vehicles over 
such road by another earner, go to 
the question of negligence as well as 
of agency—^Midland Valley R. Co. v. 
Toomer R Co, 162 P. 1127, 62 Okl 
272, LRA.1917D 344. 

87- Ill—Chicago, etc, R. Co v 
Newell, 113 IllApp 263. affirmed 
72 NJE. 416. 212 IlL 332. 


88. Ark—Biddle v. Riley, 176 S.W. 
134. 118 Ark. 206. L.R.A.1915P 992. 

10 C J. p 880 note 49. 

Mispi<'''V>vie'nt of switcdi 

Railroad which retained control of 
section of track used by connecting 
carrier owed duty of care to pas¬ 
sengers, as regards misplacement of 
switch due to defective signal, al¬ 
though men immediately in contact 
with switch were employed by other 
road. Under such circumstances, a 
statute requiring intersected railroad 
line to “umte*' with new railroad 
does not require contract for use of 
another railroad’s tracks for con¬ 
nections.—Southern Ry. Co. v. Hus¬ 
sey, Mo, 51 set. 367, 283 TJ S. 136, 
75 L.Ed. 908, affirming, CCA, 42 P. 
2d 70, 74 A L.R. 1172, certiorari 

granted 51 S Ct. 75, 282 H.S. 826. 75 
L.Ed. 736. 

89. Ohio—Maumee Valley R, etc, 
Co. V- Montgomery, 91 N E. 181, 
81 Ohio St. 426. 135 Am S R 802, 
26 LRA,NS, 987. 

10 C.J. p 880 note 50. 

901. IT.S —Chicago Rys. Co. v. Kra¬ 
mer, IIL, 234 F. 245, 148 CaA 
147. 

91- Okl—Midland Valley R Co v. 
Toomer. 162 P. 1127, 62 OkL 272, 
LR.A1917D 344. 

10 C J. p 880 note 47. 

Measure of passenger’s rights 

The rights of a passenger on a 
vehicle operated on the track of a 
railroad company by license are not 
measured by the same rules that 
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would measure the rights between 
the licensee and the railroad compa¬ 
ny Railroad company cannot stand 
by and receive benefits of operation 
of motor car over its tracks, and m 
case of negligent injury to passen¬ 
ger in such car charge the negli¬ 
gence of the operator to the passen¬ 
ger —^Midland Valley R Co v 
Toomer. 162 P. 1127, 62 Okl 272, L 
RA.1917r> 344. 

92. N.T—Sias v. Rochester R Co, 
62 N.E. 132. 169 N.Y. 118, 56 LRA 
850. 

10 C.J. p 880 note 51. 

93. Ga—Gregory v. Georgia Gran¬ 
ite R Co, 64 S E 686, 132 Ga. 587 

10 C J. p 880 note 52 

94. Conn —Murray v. Lehigh Val¬ 
ley R Co. 34 A. 506, 66 Conn 512, 
519, 32 LRA 539 

10 C J. p 880 note 53. 

Corpus Jruris statement of this 
rule was cited with approval in Scott 
V Cmcmnati, N. O. & T. P. Ry. Co, 
203 SW. 1064, 181 Ky. 128, revers¬ 
ing 200 S.W. 6, 178 Ky. 800. 

95. Ind.—Louisville, etc, R. Co v 
Lmton, 88 NE 532, 43 IndApp. 
709. 

10 C J. p 880 note 54. 

96. Mass.—^Eaton v. Boston, etc. R. 
Co.. 11 Allen 500. 87 AmD. 730. 

97- TJ.S.—Chesapeake, etc, R Co v. 
Howard, 20 S Ct. 880, 178 TJ S 153, 
44 LEd 1015, affirming 14 AppD 
C. 262 

N.T—Berkey v. Third Ave Ry. Co, 
155 N.E. 58, 244 N.T. 84, 50 A.LR 
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the road of another company is liable for the 
negligence of its own emplo 3 -ces in the operation 
of its trains over the road, thereby injuring pas¬ 
sengers on the trains of such other company, not¬ 
withstanding its trains are operated under, and 
subject to, the rules and orders of such other com¬ 
pany, if its employees are guilty of acts of neg¬ 
ligence independent of, and not attributable to, the 
orders under which the trains are run;®^ but a 
company using the tracks of another company will 
not be liable if its emploj-ees and trains, and all 
their movements, are at the time under the ab¬ 
solute and exclusive control of the compan 3 ' own¬ 
ing the road*®® It has been held or recognized 
that a railroad company operating its trains over 
the road of another company is hable to its own 
passengers for the negligence of the other com¬ 
pany or its employees;^ and is also liable for dam¬ 
ages to its passengers by reason of defects in 
the road of such other company so used by it vrhich 
might have been discovered by the exercise of due 
care.® It has been held, however, that a company 
using the road of another company is not liable 
to its own passengers for injuries due solely to 
the negligence of the servants of such other com¬ 
pany in the operation of a train of the latter,® 
and that, where a street railroad company has 
the sole right and duty to operate street cars with¬ 
in the limits of a municipality, another company 
whose car is being operated vrithin such limits, 
pursuant to a valid agreement between the two 
companies, is not liable to a passenger on such 
car for an injury caused by the fault of persons 
in the general service of such other company in 
operating the car.^ 

A railroad company which, in an emergency, 
routes one of its trains over the Ime of another 
company is not liable for injuries to a passenger 

599, reversing 217 N-T-S. 156, 217 
AppJDiv. 504, motion denied 155 N*. 

E. 914, 244 N.T. 602, 50 A.L..R 
599. 

9a, TCxn. — Chicago, etc., R. Co. v. 

Posten, 53 P. 465, 59 Kan. 449. 

99- Mo.—Smith v. St. Louis, etc., R 
Co., 85 Mo. 418, 55 Am.lL 380. 

1 - TJ.S.—^Brady v. Chicago & G. W. 

R. Co, Iowa, 114 F. 100, 52 C.CJL 
48, 57 L.R.A. 712. 

Mass.—Chafte v. Consolidated R. Co., 

82 NJE3. 497. 196 Mass. 484. 

10 C.J. p 880 note €0. 

2. Mass.—Littlejohn v. Fitchburg 
R. Co. 20 NE. 103, 148 Mas? 478, 

2 L..RA. 502. 

Saagerous con^i^oa 

Where a street railroad knowingly 


caused b 3 ^ improper facilities at a station on such 
line where such passenger voluntarih' left the train 
at such station which was not his destination.® 

A provision of a contract for the use of a rail¬ 
road hy a carrier other than the owner that such 
other carrier shall assume, without indemnit 3 \ full 
responsibiliti" for damages on account of carr 3 'ing 
passengers as though the road was owned and ex- 
clusivefy maintained and operated b 3 ' it has been 
construed to refer to damages caused b 3 ' the de¬ 
fective condition of the track or b 3 '' the negligence 
of its own servants in operating the trams of 
such other carriers, in so far as hability between 
the two carriers is concerned.® 

§ 707. - • Lessor or Lessee 

a. Lessor 

b. Lessee 

a. Lessor 

In general a railroad company or a street railroad 
company may not without due authorization divest itself 
of liability to passengers incident to maintenance and 
operation of its road by leasing it to another. 

The question whether a railroad or a street rail¬ 
road company leasing its road to another com¬ 
pany is liable for injuries to passengers resulting 
from the negligence of the lessee is one on which 
there is some diversity of judicial opinion. As a 
general rule a railroad company or a street rail¬ 
road company rannot, without legislative or mu¬ 
nicipal authority, divest itself of any of its duties 
or liabilities to passengers incident to the mainte¬ 
nance and operation of its road, by leasing the 
road to another;*^ hence if the lease is not given 
under such authority, the lessor usually remains 
liable to passengers for the negligence or miscon¬ 
duct of the lessee in the operation of the road.® 

Sxtent of duty 

Conceding that a passenger may 
have been justified in leaving the 
train before starting on a detoured 
route over the line of another car¬ 
rier, due to a wreck, and resuming a 
subsequent tram over the carrier's 
line on the same ticket, he could not 
abandon the train at any point he 
saw proper on the detour, and he 
entitled to all the duties owing a dis¬ 
embarking passenger at his destina¬ 
tion.—^Payne v Simmons, 255 S.W. 
863, 201 Ky. 33. 33 A.L.R. 814. 

6 . Ark.—^Kansas City Southern Ry. 
Co. V. Wade, 201 S.W. 787. 132 Ark. 
551- 

7- Ky.—Payne v. Simmons. 255 S-W. 

863, 201 Ky 33, 33 A.LR. 814. 

10 C.J p. 881 note 64. 
a. Ky.—^Louisville, etc., R. Co. v. 


permitted a dangerous condition to 
exist, such as wires stretched over 
a cinder path onto which it dis¬ 
charged passengers, it cannot avoid 
liability by the fact that the wires 
and path were maintained by a rail¬ 
road, as It cannot evade its duty to 
passengers by its operating con¬ 
tracts with other corporations, or 
thus avoid liability for negligence 
resulting m personal injury 4o pas¬ 
sengers.—^Tankersley v. Lincoln Trac¬ 
tion Co., 175 N.W. 602, 104 NbYk 24. 

3^ Vt.—Sprague v. Smith, 29 Vt. 
421, 70 Am.D. 424. 

4b Mo.—Wilson V- Kansas City 
Western B. Co., 213 S.W 156, 201 
Mo.App. 510. 

5. Ky.—^Payne v. Simmons, 255 S.W. 
863. 201 Ky. 33, 33 A.L.R. 814. 
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In a few cases it has been held or recognized, 
without express reference to whether or not the 
lease was authorized, that the lessor is liable for 
injuries caused by negligence of the lessee.^ In 
any event, if the lessor carrier owes a clear legal 
duty to the person injured, that duty cannot be 
avoided or lessened by any arrangement which such 
carrier may make with any other person; if any 
part of the duty is delegated to another, such other 
becomes the agent of the lessor carrier in that 
regard and the carrier is responsible for the acts 
of such other.i® 

The lessor is liable for injuries occurring in the 
operation of its road by the lessee, where the road 
is being operated in the name of the lessor 
and, regardless of the effect of a lease in ordi¬ 
nary cases, if the lessor retains control over the 
operation of the road it will be liable for injuries 
resulting through such operation.12 

Where the lease is authoriaed by statute, the 
lessor of course remains liable for the acts of the 
lessee, if the statute provides that it shall.^^ Ac¬ 
cording to some cases, where the lease is author¬ 
ized, it implies an exemption from liability on the 
part of the lessor for the torts of the lessee, to 
some extent at least,^^ unless such liability is ex¬ 
pressly reserved in the statute or ordinance, un¬ 
less the lease is to an irresponsible company, or 
unless the control of the road is reserved by the 
lessor in the lease,^^ Other cases, however, hold 
that, although there is legislative or municipal 
authority for the lease, the lessor is not absolved 
from such liability, unless in addition to such au¬ 
thority there is a provision expressly exempting 
the lessor from liability,^® notwithstanding the 
lessee agrees to assume all liability.17 Some of 


the cases make a distinction between injuries grow¬ 
ing out of negligence in the operation of trains 
or the general management of the road over which 
the lessor company exercises no control and in¬ 
juries due to the omission of duties owing to the 
public which are imposed primarily upon the lessor, 
holding that an authorized lease relieves the lessor 
from liability as to the negligence of che lessee m 
the operation of its trains,^^ but not for injuries 
due to defects in the tracks, the roadbed, or other 
real property.^^ 

A statute which authorizes the lease and pro¬ 
vides that the lessor shall remain liable as if it 
operated the road itself does not impose liability 
on the lessor for the torts of a stranger who seizes 
and operates the road without the consent either 
of the lessor or of the lessee.^® 

Authorisation by interstate commerce commis¬ 
sion. Where the lease of the railroad of a cor¬ 
poration chartered by the state, which is being 
operated in interstate commerce, is duly authorized 
by the interstate commerce commission, the lessor 
is not in general liable for injuries to passengers 
of the lessee, even though neither the order grant¬ 
ing authority to make the lease nor the lease 
contains an express provision exempting the lessor 
from liability.21 

b. Lessee 

A lessee of a railroad Is In general liable for injuries 
to passengers resulting from its negligence. 

A lessee is not relieved of its legal duties as a 
earner of passengers because it is not the owner 
of the track and the facilities, and is liable for 
its own negligence or that of its employees in the 


Johnson, 182 S.W. 214, 16S Ky. 351. 
Li R.A.1916D 514—^Big- Sandy, etc , 
R. Ck). V. Blankenship, IIS S.W. 
316. 133 Ky. 438. 23 IiR.A.,]SrS, 
345, 19 Ann.Cas. 264. 

10 CJ. p 881 note 65. 

9- S-C.—Bouknight v. Charlotte, C. 
& A. B. Co. 19 SB 915. 41 S.C 
415. 

10 C J. p 881 note 66. 

failnxe to stop at a station and 
afford a passenger an opportunity to 
alight is a breach of a public duty 
which renders the lessor liable where 
the road is being operated by a les¬ 
see—^Pickens v. Georgia R & Bank¬ 
ing Co., 55 S E. 171. 126 Ga 517. 

la U.S—Southern Ry Co v. Hus¬ 
sey, C.C A Mo , 42 F 2d 70, 74 A L. 
R 1172, certiorari granted 51 SCt 
75, 282 TJ.S 826, 75 L.Ed 736, af¬ 
firmed 51 S Ct. 367, 283 U S. 136. 75 
L.Bd. 908. 


11. Ga.—Singleton v- Southwestern 
R. Co., 70 Ga 464. 48 AmR. 574. 

12 . U.S—Chesapeake, etc., R Co v. 
BCoward, 20 SCt. 880, 178 US 153. 
44 L Ed 1015, affirming 14 App 
DC 262 

13. Mass—Quested v. Hewburyport, 
etc., R. Co, 127 Mass. 204. 

10 C J. p 882 note 70. 

14. Mo—Graefe v. St. Louis Transit 
Co., 123 S W. 835, 224 Mo. 232. 

10 C-J- p 882 note 71. 

15. Mo —^Moorshead v United R 
Co, 96 SW 261, 100 S.W 611. 203 
Mo 121. affirming 96 SW. 261, 119 
Mo App. 541. 

16. Ga—Singleton v. Southwestern 
R Co, 70 Ga 464, 48 Am.R. 574. 

10 C J- p 882 note 75 

17- Mass —^Braslm v. Somerville 
Horse R. Co., 13 NB. 65, 145 Mass. 
64. 


18b U S —Arrowsmith v. Nashville 
& D R Co, CC.Temi. 57 P. 165. 
10 C J p 882 note 77 

19b Mo —^Moorshead v. Umted R 
Co, 96 SW. 261, 119 Mo App 541. 
affirmed 96 S.W. 261, 100 SW. 611 
203 Mo 121. 

2 (K Mo—^Hulen v. Wheelock, 300 S 
W. 479. 318 Mo 502 

Beceiver of lessee 

The lessor was not liable for in¬ 
juries to a passenger on a tram op¬ 
erated by the receivers of the les¬ 
see in the absence of any showing 
of an express or implied consent by 
the lessor to continued possession by 
such receivers—^Hulen v. Wheelock, 
300 SW 479, 318 Mo 502. 

21. Tex.—^Houston. E. & W. T Ry 
Co. V. Anderson. 36 S W.2d 983, 120 
Tex 200, reversing. Civ App, 10 S 
W.2d 767. 
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operation of the leased road,22 even though the 
lease executed is in excess of its po\vcrs,“‘^ nor 
will this liability be affected by a subsequent con¬ 
firmatory statute.^** The lessee is also liable for 
any injury to its passengers in the operation of its 
trains, although the specific act of negligence is , 
committed by the company over whose tracks it 
operates its trains,and also for injuries due to 
the defective conditions of the track or the road¬ 
bed, although such defects v/ere in the original 
construction, or existed at the time of the lease;-® 
and this has been held to be true, although the 
road is owned by the state which also furnishes 
the motive powder and controls the road through 
its agents, and the accident happens through the 
negligence of the state's agents.-* 

The operating lessee of a railroad must exercise 
care to protect passengers and others having the 
right on its depot premises in keeping such prem¬ 
ises and the approaches thereto in a reasonably 
safe condition, and some statutes have imposed 
this duty.-® 

Where a transit system is leased from a public, 
transit commission, the negligence, if any, in adopt¬ 
ing equipment installed and controlled by the com¬ 
mission, by which a passenger is injured, is not 
the negligence of the lessee,-® and a like rule 


applies to matters of design and construction.-*^ 

A person who makes a contract for the carnage 
of another may not avoid liability for injury to 
such other merely because such person leased from 
a third person the vehicle and operator used to 
perform the contract of Ciirnage.®^ 

§ 708. Carriers Using Same Station Fa¬ 

cilities; Union Depot Company 

In general each of several companies which use the 
same station facilities is under the duty of keeping the 
premises in a safe condition. A union depot company 
that undertakes to provide common station facilities for 
several carriers has the duty of keeping the station and 
Its facilities in proper condition for the safety of pas¬ 
sengers and their attendants. 

The Corpus Juris statement of the rule, which 
has been quoted and cited with approval,®- is 
that where two or more companies arc using the 
same station facilities all are under the duty of 
keeping the premises in a safe condition and free 
from obstructions or dangerous instrumentalities.®® 
One of such companies is under the same duty as 
to passengers using the premises in connection with 
the other roads that it ovres to its own passengers, 
and IS bound to operate its trains with the same 
due regard for their safety ;®‘*= and such a company 
is liable to its own passengers for injuries caused 
by the negligence of the other company.®® 


22 . Ky—^Payne v- Simmons. 255 S 
W. 863. 201 Ky. 33. 33 A.L. R 814 

Mass.—^Kuhlen v. Boston, etc., St R 
Co., 79 N.E 815. 193 Mass 341. 118 
Am.S.R. ?16, 7 L.RA..N.S. 729. 

10 C.J. p 882 note 79, p 881 note 65 
Cc]. 

23L D C.—Chesapeake, etc, R Co. v 
Howard. 14 App,DC. 262, affirmed 
20 S.Ct S80. 178 US. 153. 44 LEd 
1015 

24^ D C.—Chesapeake, etc., R Co. v. 
Howard, supra. 

25. Ill.—Smith V. Chicago, etc., R. 
Co., 163 Ill App. 476. 

10 QJ p 882 note 82. 

26. Mass —Littlejohn v Pitchhurg 
R Co. 20 N.E 103. 148 Mass. 478, 
2 LRA. 502. 

10 C J. p 882 note 83. 

27- Mass —^Littlejohn v. Fitchburg 
R. Co.. 20 NE. 103, 148 Mass. 478, 
2 LRA 502. 

Pa.—^Peters v. Rylands, 20 Pa 497, 
59 Am D. 746. 

10 C J. p 882 note 84. 

28. Ark.—St. Louis, etc., Co. v. 
Caldwell, 124 SW. 1034, 93 Ark 
286. 

29. Mass.—^Du Bois v. Boston Ele¬ 
vated Ry. Co. 176 N.E. 920, 276 


98 —^Theall v. Boston EL R 
Co., 100 N.E. 543, 213 Mass. 327 
10 C.J. p 882 note 87. 

30l Mass.—^Bartol v. Boston, 156 N 
E. 844. 259 Mass. 323. 

31- Mo.—^Mahany v Kansas City 
Rys. Co, 254 S.W. 16. 29 ALR. 
817. 

Antomohile owned, and chau ff eur 
paid, hy’fhird person 
Undertaker who leased an auto¬ 
mobile and a chauffeur was liable for 
injuries to passenger caused by neg¬ 
ligence of chauffeur in driving pas¬ 
sengers from funeral under a con¬ 
tract of carriage, even though the 
undertaker did not own the automo¬ 
bile and did not pay the chauffeur's 
salary.—^Mahany v. Kansas City Rys. 
Co., Mo.. 254 S.W. 16, 29 AJL-R. 817 

32. Ala—^Louisville & N. R. Co. v 
Clark, 87 So. 676. 205 Ala. 152, 14 
A.L.R. 695. 

Ky—Scott V. Cincinnati, N. O. & T 
P. Ry. Co., 203 S W. 1064. 181 Ky 
128, reversing 200 S.W. 6, 178 Ky. 
800 

33. Kan.—^Atchison, T. & S. F. R. 
Co. V. Cochran. 23 P. 151, 43 Kan. 
225. 19 Am.S.R 129. 7^LR.A. 414. 

10 C.J. p 883 note 89. 

Safety of stations, etc., generally see 
infra S§ 717-721. 
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34. Mass.—^Kuhlen v. Boston, etc., 
St R. Co, 79 NE 815, 193 Mass. 
341, 118 AmS-R. 516, 7 L.RA.,XS., 
729, 

10 C J p 883 note 90. 

Control of train 

The fact that the train of a car¬ 
rier which was using the tracks and 
station premises of other carriers 
was being run under the direction 
of the tram dispatchers of one of 
such other carriers when such train 
struck a passenger of the carrier 
whose dispatchers were controlling 
such tram did not relieve of liabili¬ 
ty the carrier that owned and op¬ 
erated the tram—Chicago. R I & P 
Ry Co. v. Stepp. Mo, 164 P. 785. 90 
CaA. 431. 22 LRA.,XS., 350, af¬ 
firming, C.C, 151 P. 90S 

35i. Mass —^Frazier v. New York, 
etc.. R. Co., 62 N.E. 731, 180 
427. 

Moving train of another company 
The facts that the dangerous in¬ 
strumentality which caused an in¬ 
jury was the moving tram of anoth¬ 
er company and that defendant com¬ 
pany did not control the movements 
of such tram did not relieve defend¬ 
ant company of its duty to its own 
passengers.—Scott v. Cincinnati, N. 
O. & T. P. Ry. Co. 203 S.W. 1064. 
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A carrier using a union depot may be liable for 
a negligent failure to keep it or the approaches 
thereto in a safe condition,^® although the prem¬ 
ises are under the control of a receiver of the 
depot company It has been held, however, that 
a railroad company which uses a union station 
IS not liable to persons w£o are injured while wait¬ 
ing for a train of such company at such station 
as a result of the negligent handling of a crowd 
by the employees of the company which has con¬ 
trol of such station where such railroad company 
has no rights or duty in respect of such control.^* 
It has also been held that a passenger of a bus 
line which uses a station together with other Imes 
is a permissive licensee of other lines which are 
the lessees of such station and that such lessees 
are not liable for an injury to such passenger in 
the absence of willfulness or wantonness on the 
part of the lessees, and that other lines which are 
neither the carrier of the injured passenger nor 
the lessee of the station are not liable.^® 

A union depot company which undertakes to 
provide common terminal facilities for passenger 
earners owes to passengers and their attendants 
the duty of keeping the station and its facilities in 
a proper condition for their safety;^® and, where 
it undertakes to direct passengers to their proper 
trams, it is bound to see that this duly is performed 
in a proper manner, and, if it relies on train em¬ 
ployees so to direct passengers, it is liable for in¬ 


jury caused to a passenger or his attendant in 
following the directions of such employee.'^i It 
has been held, however, that a railroad company 
which owns a union station owes no active duty, 
in respect of the premises, to a passenger of an¬ 
other company which has acquired the right to 
use such station, the reason being that, as to the 
owner, such passenger was a mere stranger or in- 

truder.42 

A contract between a depot company and the 
railroad company using the depot which in terms 
imposes on the depot company liability for dam¬ 
ages or losses caused by the negligence or other 
fault of itself or its officers or employees in the 
management, maintenance, repair, betterment, ex¬ 
tension, and renewal of the depot facilities has been 
so construed as not to charge the depot company 
with liabihty for the negligence of a telegraph 
operator at the union depot in failing to transmit 
to a conductor a message covering train movements 
wholly beyond the yard limits of the depot,^^ 

§ 709. Joint and Several Liability 

In general a earner and. a third person, including 
another carrier, whose Joint or concurrent negligence 
causes injury to a passenger may be held jointly or sever¬ 
ally liable. 

Where the injury sustained by a passenger is 
caused by the jomt or concurrent negligence of the 
carrier and a third person,^^ or two or more car- 


181 Ky. 128, reversing 200 SW. 6, 
178 Ky. 800. 

38L Ky—Scott V. Cincinnati, N O. & 
T. P Ry. Co, supra 
10 C J. p 883 note 92. 

37. Wash—^Herrmanv Great North¬ 
ern R. Co.. 68 P. 82, 27 Wash. 472. 
57L.RA 390. 
nreglect of receiver 

Where the receiver of a union de¬ 
pot company neglects to maintam 
safe premises, his negligence is that 
of the carrier whose duty it is to 
maintain them.—^Herrman v. Great 
Northern R. Co, 68 P. 82, 27 Wash- 
472, 57 LJELA. 390. 

SSL Pa—Bright v. Pennsylvania R. 

Co, 69 Pa Super. 188, 195 
Crowd waiting for train 

The rule stated in the text was ap¬ 
plied where the alleged injuries re¬ 
sulted from failure of the em¬ 
ployees of the Washington Terminal 
Company properly to advise persons 
who were waitmg for an excursion 
tram at the union station in Wash¬ 
ington, D C., as to the track on 
which the train would be. When it 
was apparent that defendant railroad 
company had no control or right of 
control over an unruly crowd that 


was not on its property, or any prop¬ 
erty over which it had a contract 
right of control, such company was 
not liable since it could not reason¬ 
ably have anticipated or guarded 
against an unexpected movement of 
an unruly assemblance of excursion¬ 
ists on the property of another com¬ 
pany —^Bright V. Pennsylvama R. Co., 
69 Pa Super. 188, 195. 

39. N C —Groodman v. Queen City 
Lmes, 180 SE. 661. 208 N.C. 323. 

40. Minn—Dean v. St. Paul Umon 
Depot Co., 43 N.W. 54, 41 Minn. 
360, 16 Am SR 703, 5 L.RA. 442 

10 C J. p 883 note 94 

41- Colo—Union Depot, etc, Co. v. 
Londoner, 114 P. 316, 50 Colo 22, 
33 DRA.NS, 433. 

42- Ala—^Montgomery & B. R. Co. 
V. Thompson, 77 Ala. 448, 54 Am. 
R 73 

43l Ark—Kansas City Southern Ry 
Co. V Wade, 201 S WL 787, 132 Ark 
551 

Idahility confined to performance of 
duties within yard, limits 
The view was taken that, under 
the contract referred to in the text, 
the depot company was liable only 
for the acts of its servants m the 
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performance of the duties required 
of it within the yard limits.—Kansas 
City Southern Ry. Co. v. Wade, 201 
SW. 787, 132 Ark 551. 

44b Ky.—Dix v. Gross, 111 SW.2d 
673. 271 Ky. 231—Denker v. Lowe, 
234 SW. 294, 192 Ky. 660. 

La.—Marcus v. Checker Cab Co, 120 
So. 408, 10 LaApp. 297 
N.J —O’Neill V. Allied Freight Dis¬ 
tributors, 172 A. 543, 12 NJMisc 
464. 

Pa—^Moraski v. Philadelphia Rapid 
Transit Co.. 142 A 276. 293 Pa 224 
—^iOingensmith v. West Penn Rys. 
Co, 123 A- 787, 279 Pa. 336 
Tex—Galveston, H & S A. By. Co 
V. Packard, Civ App, 193 S W 397, 
error refused 
10 C J p 982 note 11 

Where water hoard negligently 
placed pipes in dangerous proximity 
to car track, as a result of which 
passenger preparing to alight was 
injured, such negligence, concurring 
with that of street car company, was 
proximate cause of injury, since but 
for presence of pipe passage of 
street car would have been clear and 
safe; hence there was no reason for 
finding that negligence* of street car 
company was sole and proxiuriale 
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riers or companies,'*® they may be held jointly or | 
severally liable. It has been held, however, that * 
there can be no joint liability where the alleefcd 
negligence consists of separate and independent 
acts of both companies or defendants, over which 
neither has entire control.**® .\n initial carrier that 
sells a ticket for travel over its line and the lines 
of other railroad carriers cannot be helc jointly 
liable with one of such other carriers for an in¬ 
jury which occurred on the line of such other 
without any fault on the part of the initial car¬ 
rier w’here the ticket and the through tariff filed 
with the interstate commerce commission contain 
a provision that the initial carrier is not respon¬ 
sible beyond its own line.^^ 

Where two carriers jointly operate a road or 
particular train, they are jointly and severally lia¬ 
ble for injuries caused by the negligence of either.**® 
W^here two carriers use the same station, they 
may, under certain circumstances, be jointly and 
severally liable for injuries to a passenger of one 
of the carriers, by reason of the negligence of 
either in respect of the safe condition of the 
premises.^® W’^here two carriers maintain a cross¬ 
walk between their stations for convenience in the 
transfer of passengers, the duty rests on both to 
see that the way is properly lighted and both are 
liable to a passenger who is injured as a result 
of a breach of such duty.®® A like rule has been 
applied in respect of the duty and liability of a 
street railroad company and a county which oper¬ 
ates a ferry boat as to defects in an approach or 
connecting way between the street car line and 
the ferry boats, which causes an injury to a pas¬ 


senger in transferring from one to the other.®^ 

The view has been taken that, where one car¬ 
rier controls the operations of another carrier, 
each may be held liable in the same action for 
the negligence of such other carrier which is 
the cause of injury to one of its passe^'gers.®- 

The right of a passenger to hnld the carrier and 
the carrier’s employee whose negligence caused the 
injury liable in the same action has been upheld.®*^ 

Where several persons, each of whom owns a 
bus, obtain a certificate from the public author¬ 
ities to operate a line over certain streets, the re¬ 
ceipts being pooled and distributed under an agreed 
plan, such persons other than the owner of the bus 
on which a passenger sustained an injury as a 
result of the negligence of the driver are liable 
on the theory that the relation of agency exists 
among such owners and each is liable for the 
negligent acts of another in carrying out the un¬ 
dertaking.®^ 

Carrier and municipality or public body Where 
a passenger is injured by the concurrent negligence 
of the carrier, a street railroad company, and the 
city, they are jointly liable,®® and a like rule 
applies where the injury is caused by the negli¬ 
gence of the carrier and of a public board.®® It 
has been held, however, that a city and a street 
railroad company are not joint tort-feasors in 
respect of a hole in a street which causes injuiy 
to a passenger alighting from a street car,®^ and 
that the torts are concurrent and related but not 
joint.®® 


cause of injury or vice versa.—Shal- 
ley V. New Orleans Public Service, 
105 So. 606, 159 La. 519, affirmmg^ 1 
LiaApp. 770. 

45. €fa.—Riley v. Wrightsville, etc., 
R. Co, 65 S.E. 890. 133 Ga 413, 24 
Ij.R.A.,N.S. 379, 18 AnnCas. 208. 
Iowa—^Parker v. Des Moines City R. 
Co., 133 N.W. 373, 153 Iowa 254, 
AnnCasl913B 174. 

10 C J. p 883 note 97. 

Liability for collisions caused by 
concurrent negligence of two ear¬ 
ners see infra § 747. 

4Si R.L—^Besbarian v. Rhode Island 
Co. 102 A. 807. 41 R.L 94. 

10 C J p 883 note 98 
Miszontinsr by certain carriers and 
rude treatment by another 
Railroad company and PunTna.n 
company, which negligently per¬ 
mitted passenger to remain in Pull¬ 
man coach when diverted from route 
to her destination to the line of an¬ 
other earner, and such other carrier 
who did not know and should not 
have known that plaintiff was being! 


misrouted, but whose conductor 
treated her in a rude and ugly man¬ 
ner in connection with her leaving 
the train, could not be sued jointly 
—Armstrong v. Southern Ry. Co., 116 
SJE 31, 29 Ga.App. 418. 

47. R.S.—Louisville & N. R. Co. v. 

Chatters, La., 49 S-Ct. 329, 279 U. 
S. 320, 73 L.Ed. 711, reversing, C 
CA, 26 F.2d 403, affirming, D.C., 
Chatters v. Louisville & N. R. Co., 
17 F.2d 305, and certiorari grant¬ 
ed 49 S.Ct 26, 278 TJ.S. 590, 73 L 
Ed. 523. 

4& TJ.S.—Jenkins v. Atlantic Coast 
Line R. Co., C.C.SC., 179 F 535. 

10 C J. p 883 note 99. 

49. Miss.—Williams v. Southern R. 

Co., 59 So. 850, 102 Miss. 617. 

10 C.J. p 883 note L 

5a Mich.—Boyle v. Waters, 166 N. 

W. 114, 199 Mich. 478 
51- Wash —^Hart v. Kmg County, 
177 P. 344, 104 Wash. 485. 

52. Md.—^Baltimore Transit Co. v. 
SwmdeU, 103 A. 566, 132 Md. 274. 
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53. La.—Johnson v City of Mon¬ 
roe, App., 164 So 456 
N.J.—Dickson v. Ackerman, 168 A. 
269. Ill N J.Law 5S3 

54fc Ohio.—^Beierla v. Hockenedel, 
157 N-E. 573, 25 Ohio App. 186. 
Fartnacidiip or joint enterprise 
It was immaterial whether the 
arrangement described in the text 
was a partnership or merely a joint 
enterprise, as affecting the question 
as to liability.—^Beierla v. Hockene- 
del, 157 N.E. 573, 25 Ohio App. 186. 

55k Mo —^Reynolds v- Metropolitan 
SL R. Co., 168 S.W. 221, ISO Mo. 
App. 138. 

Sa La.—Shally v. New Orleans Pub¬ 
lic Service Sewerage & Water 
Board, 1 La.App. 770, affirmed 105 
So. 606. 159 La. 519. 

57- Ohio.—^Poehl v. Cincinnati Trac¬ 
tion Co, 151 N.E. 806, 20 Ohio 
App. 148. 

58. Ohio.—^Poehl v- Cincinnati Trac¬ 
tion Co., supra. 
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Contract as to liability. The determination as 
to who are joint emploj^ees within the meaning of 
the provision of a contract between railroad com¬ 
panies using the same tracks and terminal facili¬ 
ties that loss from injuries caused by the negli¬ 
gence of a joint employee shall be borne equally 
depends on the terms of the contract.®^ 

§ 710. Liability of Agents and Servants 

According to sonne cases the employees of a carrier 
who are in charge of the vehicle of carriage are person¬ 
ally liable to a passenger on such vehicle only where the 
injury is due to the misfeasance or positive wrongs of 
such employees. In some cases the liability of employees 
whose negligent operation causes the injury has been 
recognized. 

The view has been taken that the employees 
of a carrier in charge of a train or other vehicle 
on which the passenger is injured are not person¬ 
ally liable to such passenger for the injury, unless 
it results from the misfeasance and positive wrongs 
of such employees.®® In so far as the personal 
liability of an employee in charge of a tram is 
concerned, it has been held that he has the duty 
to exercise ordinary care to avoid injury to a 
passenger and is not under the duty to exercise 
the high degree of care that is required of the 
carrier, and that, if nonfeasance or negligence 
of the employee is in respect of a precaution re¬ 
quired of him only by his contract of employment, 
such breach of the contract of employment is not 
necessarily a breach of the employee s duty to the 
passenger which would impose liability on the em- 
ployee.®^ So it has been held that a railroad sta¬ 
tion agent who is under no duty to notify those 
in charge of a train that another tram is ahead 


on the same track is not liable for injuries to a 
passenger in a rear-end collision.®^ On the other 
hand, the right to recover from an employee of 
the carrier, whose negligent operation of the ve¬ 
hicle of carriage caused an injury to a passenger, 
has been recognized.®® 

§ 711, Liability of Trustees and Receiv¬ 

ers 

A trustee or receiver who is exercising the franchise 
of the carrier or is in control of the operation of the 
line or road may be liable for injuries to passengers. 

A trustee in possession and control, and exercis¬ 
ing for the time being the franchises of the carrier, 
is responsible to passengers for the negligence of 
the employees of the carrier, even though he has 
agreed to manage it according to the order of the 
beneficiary.®^ 

The receivers of a railroad or street railroad who 
are vested with the power to manage and operate it 
are liable as receivers for injuries to a passenger re¬ 
sulting from negligence in its operation,®® and the 
company may not in general be held liable for 
such negligence, as shown above in § 701. So it is 
proper to render judgment against a receiver who 
was operating the road when the injury complained 
of occurred and the action therefor was instituted 
notwithstanding the receivership was discharged 
before the trial, where the discharge was condition¬ 
al and recognized the existence of causes of action 
which accrued during the receivership.®® 

§ 712. Defenses in General 

The fact that the injured person had not paid his 
fare or that a person other than the carrier was also 


5S. Ark—Kansas City Soutliem Ry. 
Co. V. Wade, 201 SW. 787, 132 
Ark 551. 

TelegraplL operator 

Under a contract with plaintiff for 
joint use of defendant’s track, pro¬ 
viding that each railway company 
shall be liable for one half of the m- 
jury to persons caused by negligence 
of a jomt employee, and who shall 
be considered such, it was held that 
a telegraph operator of a union de¬ 
pot company, receiving and transmit¬ 
ting train orders, for both, was such 
a joint employee.—Kansas City 
Southern Ry. Co. v. Wade, 201 S.W. 
7S7, 132 Ark. 551. 

60. U.S—^Bryce v. Southern R. Co., 
CCSC. 125 P 958, denying re- 
hcaiing 122 P 709 
Liability of servant to third person 
in general see C J S title Master 
and Servant § 576, also 39 CJ. p 
1311 note 48-p 1312 note 57. 


61. Mo—^May v. Chicago, B. & Q 
R Co.. 225 S W 660, 284 Mo. 508. 

Effect of to employer 

The rule stated in the text applies 
to the conductor of a train notwith¬ 
standing he would be answerable over 
to the employer company for failure 
to use a high degnree of care—^May 
V. Chicago, B & Q. R. Co, 225 SW. 
660, 284 Mo 508. 

62. SC —Sutton V. Southern R. Co., 
64 SE 401, 82 SC. 345. 

6S. La—^Johnson v. City of Monroe, 
App.. 164 So 456. 

NT J.—^Dickson v Ackerman, 168 A. 

269, 111 NJLaw 583. 

ConcxirreiLt negligence 

(1) The fact that another’s negli¬ 
gence concuired with that of an em¬ 
ployee who was the driver of a bus 
in causing the injury did not permit 
the latter to avoid liability.—^John¬ 
son V. City of Monroe, La App., 164 
So. 456. 

(2) A like rule applies wh^e the 
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negligence of the driver of a taxi¬ 
cab concurred with that of another 
person in causing injury to a passen¬ 
ger—^Dickson V. Ackerman, 168 A 
269, 111 N j.La^ 583, 

64- Wash—O’Toole v. Faulkner, 70 
P. 58, 29 Wash 544. 

65. Mo—^Moore v. Metropolitan St 
R Co. 176 SW 1120, 189 Mo 
App 555. 

Operating train over line of different 
railroad company 

Receiver carrying live stock in 
own tram was not relieved from 
liability for death of caretaker from 
injuries received in wreck by fact 
that another company owned road¬ 
bed or by fact that he was hound 
by contract with such ownei to ac¬ 
count for earnings of its part of 
road—^Heed v. Gummere, 136 NE 5, 
192 Ind. 227. 

66- Ark —St. Louis Southwestern 
Ry Co. V Owmgs, 204 SW, 1146, 
135 Ark 56. 
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negligent does not necessarily prevent a recovery- Facts 
showing that the carrier had not failed to perforin any 
duty owing to the injured person or that such person was 
himself responsible for the injury may constitute a de¬ 
fense. 

It has been held or recognized that it is no de¬ 
fense to a carrier, such as a railroad or street rail¬ 
road, in an action for injuries to a passenger, that 
the passenger had not paid his fare at the tune of 
the injury, where the fare had not yet been demand¬ 
ed,®^ that he was guilty of forgery in using the 
ticket of another,®® that the carrier did as other 
carriers have customarily done,®® or that another 
carrier or person was also negligent in connection 
with the accident.^® 

In an action to recover damages for an injury to 
a passenger sustained in alighting from a street 
car, the carrier may interpose the defense that its 
agents have exercised due care and diligence to 
avoid the injury, that the damage was caused b3’ 
the negligence of the passenger, that the passenger 
consented, or that the passenger could have avoided 
the injury notwithstanding the carrier’s negli¬ 
gence Contributory negligence of passenger as 
a defense is considered infra § 774 et seq. 

A carrier is not entitled to the defense of as¬ 
sumption of risk in an action in tort to recover for 
an injury sustained by plaintiff while entering de¬ 
fendant’s street car, because of the defective con¬ 
dition of the car platform.^^ 

Where the cause of the accident in which a pas¬ 
senger in an automobile stage of defendant is ad¬ 
mitted by the pleadings to have been a defective 


§ 712 

or broken rim of a wheel, the matter of due inspec¬ 
tion is one of defense."® 

Where a person seeks to recover for a personal 
injur\' on the theory of the relation of passenger 
and carrier between the parties, defendant ma> 
pkad and prove that the relation of master and 
servant existed.*^ 

Traveling dlcqalh; free pass. Where a passen¬ 
ger on a tram is traveling for an illegal purpose, 
and the railroad is a participator in such purpose, 
the rule in pari delicto, etc., will apply in a suit 
against the company for negligence and consequent 
injury to the passenger."® 

It has been held that a passenger traveling on a 
pass forbidden by law is not in pari delicto with 
the railroad company in violating the law, so as to 
prohibit him from recovering for injuries, although 
the pass contains a provision exempting it from 
liability for injuries caused by the negligence of it¬ 
self or its employees."® So it has been held that a 
person riding on an interstate train without pajdng 
fare, in violation of the provisions of the Hepburn 
Act against free transportation, is not necessanh 
prevented from recovering for an injurir sustained 
while so riding.*^" It has also been held that a per¬ 
son who in good faith and with the consent of the 
earner accepts a free passage in interstate com¬ 
merce does not forfeit his right to the benefit of a 
rule of the local law which charges the carrier with 
the duty to exercise care for the safety of a gratui¬ 
tous passenger merely because of such provision of 
the Hepburn Act."*® However, it has been held. 
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67- TJ.S —Chicago, R. I. & P. R 
Co. V LiCe, Kan., 92 F. 318, 34 C. 
C.A. 365. 

68- Mo.—^Mirrielees v. Wabash R 
Co., 63 SW. 718, 163 Mo. 470. 

10 C J. p 884 note 9. 

69- Wash —-Williams v. Spokane 

Falls, etc.. R. Co. 80 P. 1100, 39 
Wash 77. 84 P 1129. 42 Wash. 597 

TO. La—Johnson v. City of Mon¬ 
roe, App, 164 So 456. 

Neb—Daly v. Publix Cars, 259 NW 
163, 128 Neb. 403. 

N.J —^Dickson v Ackerman, 168 A 
269, 111 N JLaw 583. 

10 C.J. p 884 note 11. 

Injury to prospective passengm: 

If a motorman of street car was 
guilty of negligence or willful 
wrong, concurring with negligence 
of driver of automobile knocked 
against prospective passenger wait¬ 
ing for car, proximately causmg in¬ 
jury, such passenger was entitled 
to recover from street car company 
—Alabama Power Co. v. Bass, 119 
So. 625, 218 Ala. 586, 63 A.li.R. 1. 


71- Ga.—Georgia Ry. & Power Co I 
V Gilbert, 146 SE. 34, 39 Ga.App-| 
58—Georgia Ry. & Power Co. v. | 
Gilbert, 146 S.B. 33, 39 Ga.App 
56. 

72. Ark.—Arkansas Power & Light 
Co. V. Hughes, 76 S.W.2d 53, 189 
Ark. 1015. 

Contractual relation 

In reaching the conclusion set 
forth in the text in a case in which 
plaintiff had slipped on a steel plate 
which had been placed across the 
platform of the car near the door 
for the purpose of having passen¬ 
gers step on it as they entered the 
car, it was said that no contractual 
relation existed between plamtiff 
and defendant company.—Arkansas 
Power & Light Co v. Hughes, 76 S. 
W2d 53. 189 Ark. 1015. 

73. Cal.—^Jianou v. Pickwick Stages 
System. 296 P. 108, 111 CaLApp. 
754. 

74. Or.—Susznik v. Alger Logging 
Co., 147 P. 922, 76 Or. 189 
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75- Ga—Redd v. Muscogee R. Co., 
48 Ga. 102. 

N C.—Turner v. North Carolina R 
Co, 63 N a 522. 

10 C.J. p 884 note 13. 

76l Mont.—^John v Northern Pac 
R. Co, 111 P. 632. 42 Mont. IS, 32 
L.R.A,NS, So 

N* C.—^3LIcNeill V. Durham, etc, R 
Co.. 47 SE. 765, 135 N.C. 682. 67 
L.RA 227. 

77- Miss —Illinois Cent. R. Co. v. 

Cole, 74 So. 766. 113 Miss 896. 
jkxCwpasser or licensee 
The rule stated in the text was 
applied where the injured person 
was a trespasser or licensee riding 
on the tender of the engine with 
the consent of the engineer when 
the injury was sustained —^Illinois 
Cent. R. Co. v. Cole, 74 So. 766, 
113 Miss. S96—Illinois Cent. R. Co- 
V. Messina, 72 So 779, 111 Miss. 884. 

78. I7.S.—Southern Pac. Co v. 

Schuyler, Utah, 33 S.Ct. 277, 227. 
U.S. 601, 57 LuEd. 662. 
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that a person who rides on an interstate train, 
without paying fare and in violation of state and 
federal statutes, is not in general entitled to recov¬ 
er for damages sustained while so riding, even 
though he is on the train with the consent of the 
carrier’s employees who are in charge of the 
train.^® 

The fact that the right of an employee of a rail¬ 


road company to travel between certain points with¬ 
in a state, as part of the contract of service, is rep¬ 
resented by a so-called free pass reciting that it is 
a gratuity and that the employee releases the com¬ 
pany from any injury he may sustain while using 
the pass is not a defense to an action for an injury 
sustained by the employee while riding to his work 
between points within the state.®® 


2. Case Requieed auto T TAuiLirY as to Condition and Use op Puftmtses 


§ 713. In General 

The care required of a carrier in keeping its premises 
safe for passengers is commonly held to be only reason¬ 
able or ordinary care Its duty to keep premises safe 
extends only to those parts thereof to which the public 
and passengers naturally resort or have been invited, 
and to which they necessarily or ordinarily go in board¬ 
ing or leaving trains, and not to places to which they 
have no occasion to go, or beyond the station grounds. 

It has been said that the carrier’s liability to pas¬ 
sengers, with respect to the condition of its prem¬ 
ises, is the same as that of any owner or occupant 


of premises to persons who by invitation or induce¬ 
ment come there to transact business.®^ 

While a carrier of passengers is chargeable with 
a high or the highest degree of care with respect 
to passengers in the course of transportation, see § 
678, this degree of care is not, except under a few 
authorities,®- required as to passengers on the 
premises of the carrier, the care required for the 
protection of such passengers being, as regards the 
safe condition of the premises, only reasonable or 
ordinary care.®® In other words, the earner is 


SaUway mail clark off duty 

The rule stated in the text was 
applied where a railway mail clerk 
was killed by the derailment of a 
mail train on which he was ridmg 
for his own purposes, having taken 
the train in question with the knowl¬ 
edge of the tram agent and conduc¬ 
tor in fjharge, using his commission 
from the post office department as 
evidence of his right to transporta¬ 
tion.—Southern Pac. Co. v. Schuyler, 
Utah. 33 S.Ct. 277, 227 U.S 601, 57 
662. 

79- S.C —Sinnant v. Southern Ry. 
Co, 100 SE. 709, 113 S.C. 19. 

'niAing in cab of engine 

One riding in the cab of an inter¬ 
state fireight train by permission of 
the conductor and engineer, without 
payment of fare, violated state and 
federal statutes and could not recov¬ 
er for personal injury—^Hinnant v. 
Southern Ry. Co, 100 S.E. 709, 113 
S.C. 19. 

of p^^fvlslon of Sep- 

bnxn Act 

In reversing a judgrment of the 
state court which had allowed a re¬ 
covery by a trespasser or licensee on 
an interstate train for an injury 
sustained while riding on the ten* 
der of the engine with the consent 
of the engineer, it was held that 
the provision of the. Hephum Act 
against free transportation applied 
to the case of a person so riding 
—Illinois Central R. Co. v. Messina, 
36 S.Ct 368. 70 KEd. 709, 240 U.S. 
395. reversing Yazoo & M. V. R. Co. 
V. Messina. 67 So. 963, 108 Miss. 143 
•8A Ga.—^Tharp v. Central of 6eor-l 


gia Ry. Co, 121 SE 592, 31 Ga. 
App, 598. 

81- Colo—Union Depot, etc, Co. v. 
Londoner, 114 P. 316, 50 Colo. 22, 
33 LRA,NS, 433. 

Ill—Davis V. Southside Elevated R- 
Co, 127 NB. 66, 292 Ill. 378. 10 
A.L R. 254. 

Ky.—^Bales v. Louisville & N R. Co., 
200 S.W. 471, 179 Ky. 207. 

Mo—^Thomas v. St, Louis-San Fran¬ 
cisco Ry Co., App. 293 SW 1051, 
1054—Williams v. Kansas City 
Terminal Ry. Co., 231 S.W. 954, 
956, 288 Mo, 11, transferred, App, 
223 S.W. 132. 

10 C J. p 917 note 57. 

“The carrier should not be held 
to a higher degree of care in main¬ 
taining its premises than that to 
which the owner of buildings used 
for ordinary business purposes is 
held."—^Thomas v. St Louis-San 
Francisco Ry. Co., supra—Williams 
V. EAnsas City Terminal Ry. Co., 
supra. 

82- S.C.—Johns V. Charlotte, etc., R, 
Co., 17 SJE. 698. 39 SC. 162, 39 
AmS.R. 709, 20 L.RA- 520 

10 C.J. p 911 note 12. 

In Texas 

(1) “It seems to be settled by the 
decisions of this state that the rule 
of high degree of care is applicable 
alike in both situations stated** as 
to a passenger in transit and a pas¬ 
senger on the premises—^Port Worth 
& D. C. Ry. Ck>. V. Brown, Tex Civ. 
App., 205 S.W. 378, 379. 

(2) That a passenger was on the 
platform, and not in the cars, did 
not alter the degree of care due him 
by the earner, which was the high¬ 
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est degree of care.—^Fort Worth & 
D C. Ry. Co. V. Kidwell, 245 SW 
667, 112 Tex. 89, answering certified 
questions, Civ.App, 249 S W. 303- 

(3) Ordmarily, railroad must keep 
grounds in reasonably safe condi¬ 
tion, and use more than ordinary 
care in Tnaintammg depot grounds 
designated for passengers* use.— 
Fort Worth & D C. Ry Co. v A^rmi- 
tage, Tex Civ.App, 39 S W 2d 108, 
error refused. 

(4) However, it has also been stat¬ 
ed that the earner owes the duty 
“to exercise ordinary care to keep 
its passenger station buildings and 
other depot premises set apart for 
use of its passengers in a reason¬ 
ably safe condition for such use** 
—Chicago, R. I & G. Ry. Co. v. 
Taylor, Tex Civ App., 225 S.W. 822, 
825 

AUghtiiig passenger as in transit 

(1) It has been held that a pas¬ 
senger while alighting from the 
train is still a passenger in transit, 
with respect to whom it is the car- 
rier*s duty to use the highest degree 
of care to keep the premises safe 
—South Covington & C St. Ry v 
Yanice, 278 S.W 116. 211 Ky 774 
—^Louisville & NT R. Co v Scar¬ 
brough, 270 SW. 494, 208 Ky 79— 
Louisville & N. R. Co. v. Baker, 164 
S W 799, 158 Ky. 224. 

(2) Highest care to protect pas¬ 
senger during continuance of rela¬ 
tion see supra § 678 

83- U S —Young V. Baldwin, C C.A 

Ark., 84 F2d 841—Chesapeake & 

O. Ry. Co. V. Burton, CCA.W. 

Ya, 50 F 2d 730. 

Ark.—Chicago, R. 1. & P. Ry. Co. 
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required to use such care as would be used hy per¬ 
sons of ordinary prudence under like circumstanc¬ 
es to see that the construction adopted will ren»ler 
the premises as safe as the exigencies of us busi¬ 
ness will permit,^ 1 and is required to use ordinary 
care to maintain its premises in such a reasonable 
and suitable condition that passengers and others 


authorized to use them may, in the exercise of 
ordinar 3 " care, use them in safety.^® It is not re¬ 
quired to furnish absolutely safe premises,*® or 
premises as safe as possible.** The <legrt.e of care 
required of the carrier with respect to particular 
portions of the premises or particular duties there¬ 
in is considered in §§ 714-721 infra. 


V. Amedon, 256 SW. 52, 161 Ark- 
310 

Ill.—^Dean v. Telloway Pioneer Sys¬ 
tem. 259 IlLApp. ISO. 

Ky—Cincinnati, N. & C. Ry. Co v 
Trenkamp. 295 SW. 866. 220 Ky. 
552—^Louisville & N. R. Co. v 
Scarbrough. 270 SW 494, 208 Ky 
79—Louisville & N. R. Co. v. Min- 
nix, 260 S.W. 15. 202 Ky. 472— 
Payne v. Simmons, 255 S.W- 863, 
201 Ky. 33. 33 A.LR, 814—^Louis¬ 
ville & N. R. Co. V. Dixon, 195 
SW 1099, 176 Ky. 569—Louisville 
& N. R Co V. Baker, 164 S.W. 
799, 158 Ky. 224. 

Md—Jackson v. Hines, 113 A. 129, 
137 Md. 621. 

Mich—Anda v. Chicago, D. & G. B 
Transit Co., 204 K-W. 761, 231 
Mich. 567. 

Minn—^McDonnell v. St. Paul Union 
Depot Co., 195 N.W. 538. 157 Minn 
66 - 

Mo—^Thomas v. St. iKiuis-San Fran¬ 
cisco Ry. Co., App., 293 S.W. 1051 
—^Martin v. Missouri Pac. R Co., 
App, 253 SW. 1083—Williams v 
Kansas City Terminal Ry- Co, 
231 S.W. 954, 288 Mo. 11, trans¬ 
ferred, App., 223 S-W. 132. 

N J.—Seckler v. Pennsylvania R. Co., 
174 A. 501. 113 lsr.J.Law 299— 
Bradley v. Hrie R. Co., 143 A. 743 
105 N.J.Law 1, reversed on other 
grounds 147 A. 572, 106 K J.Law 
51—^Holtzman v. Hudson & M. R 
Co. 128 A 623. 101 N J.Law 255 
N T —White V New York Cent. R. 
Co. 239 N.T.S. 90, 228 App.Div 
50—^Hoffman v. Lehigh Valley R 
Co. 177 N.T.S. 140. 188 App Div. 
414—Allessi V. New York Rapid 
Transit Corporation, 297 N.T.S. 
1011, 163 Misc. 815. 

Utah —StonebreaJrer v. Bamberger, 
54 P.2d 418, 88 Utah 310. 

10 CJ. p 862 note 11-i? 911 notes 
11, 13. 

Care varying according to time and 
place generally see supra § €78. 

The Coipns Juris statement is cit¬ 
ed with approval in Chesapeake & 
O. Ry Co. V. Burton, C CA-W.Va., 
50 F.2d 730, 731. 

"The authorities axe well nigh 
luif-niTnons that as to stairways, 
floors, and conveniences m and about 
a railway depot, or station, provided 
by a common carrier, its duty 
towards passengers and other m- 
vitees or licensees thereon is dis¬ 
charged when reasonable or ordinary 


care to make them saf- for the pur¬ 
poses intended has be».n exercised 
m their construction and mainte¬ 
nance •* — McDonnell v. St. Paul 
Union Depot Co., 195 XW. 53S, 539, 
157 Minn. 66 

“The great weight of authority, 
and, indeed et'ery case, except per¬ 
haps a few sporadic ones, require 
of earners only the exercise of rea¬ 
sonable or ordinary care*' to keep 
their premises m reasonably safe 
condition.—^Payne v- Simmons, 255 S. 

W. 863, 867. 201 Ky. 33, 33 A.L.R. 
814. 

Reasons for distmetiou as to care 

(1) That the carrier's duty In 
handling passengers on platforms 
and ways to incoming trains “dees 
not require generally even the high¬ 
est degree of practicable care, as in 
the actual transportation of passen¬ 
gers, is evident, as the passenger is 
not deprived in such case of his 
power of self-protection, which to a 
large degree is preserved to him." 
—Allessi V. New York Rapid Trans¬ 
it Corporation. 297 N.T.S. 1011, 1015, 
163 Misc. 815. 

(2) “Tbis [rulel is upon the the¬ 
ory that station buildings in them¬ 
selves neither require the employ¬ 
ment of dangerous agencies nor do 
they possess unusual elements of 
danger."—^Thomas v. St Louis-San 
Francisco Ry Co., Mo App, 293 S 
W. 1051. 1054—10 C-J. p 862 note 11 
[al <1). 

Dependeut ou surxop'n^i'ng cizenuL. 
stances 

‘While ordinary care is the test, 
the content of ordinary care is dic¬ 
tated by the circumstances. Some 
circumstances might require very 
little inspection or watchfulness or 
circumspection, as the case may be, 
in order to satisfy that degree of 
care; others might require great 
diligence and watchfulness or, in 
comparison to the first situation, 
great and extraordinary care.**— 
Stonebreaker v. Bamberger, 54 P2d 
418. 422, 88 Utah 310. 

BTecessity of successful care 

In determinmg whether a carrier 
was negligent, the degree of care 
exercised, rather than the degree of 
success resultmg therefrom, is con- 
trollmg.—Seckler v. Pennsylvania R. 
Co., 174 A 501, 113 N.J.Law 299. 

84. N.J.—Bradley v. Hne R. Co., 

143 A. 743, 105 N.J.Law 1. re- 
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Vf-rst-J on oth^^ grounds 117 A- 
572, 106 X J Lav- 31. 

10 C.J. p 911 note 15. 

“Ck>od and diligent busin«v*i 7 «s»«w 
“The ... [carriei ] is bound 
to use the skill and care such as 
would be exercised by a good and 
diligent businessman in his particu¬ 
lar vocation.”—^Allessi v. Xew York 
Rapid Transit Corporation. 297 X.Y. 
S. 1011, 1013, 163 Misc- 815 
Standard method of construction 

(1) If a method of construction of 
a standard character is adopted, 
such as IS generally adopted by oth¬ 
er well regulated earners, the car¬ 
rier cannot be ch.rrged with negli¬ 
gence in the construction. 

La —^^tills V. Illinois Cent. R. Co, 
86 So. 750. 118 La. 217. 

X.J—Seckler v. Pennsylvania R. Co., 
174 A. 501, 113 XJLaw 299— 

Bradley v. Erie R. Co, 113 A. 743, 
105 N J Law 1, reversed on other 
grounds 147 A. 572, 106 X.J.Law 
51. 

10 C J p 911 note 16. 

(2) Where a railroad track on 
which plaintiff was injured in step¬ 
ping from the adjacent platform was 
built according to standard methods, 
with the cross-ties exposed for pur¬ 
poses of drainage and to show de¬ 
fects in the ties, and its location 
with reference to the curbing and 
platform was according to stand¬ 
ards m general use. the railroad 
could not be charged with negli¬ 
gence.—^Mills V- Illinois Cent. R. Co., 
supra. 

Nonavailabili^ of less dangerous 
equipxneut is no excuse for install¬ 
ing equipment dangerous to passen¬ 
gers and not essential to the oper¬ 
ation of a subway—Chakofsky v. 
Interborough Rapid Transit Co., 203 
N.T S- 357. 208 App Div. 407, revers¬ 
ing 195 N.Y.S. 79. 

85. Md—Jackson v. Hines. 113 A- 
129, 137 Md, 621. 

10 C.J p 911 note I4¬ 

86. Ky.—^Illinois Cent. R Co. v. 
Sanderson. 192 SW. 869, 175 Ky. 
11, L.ILA.1917D 890. 

Minn—^McDonnell v- St. Paul Union 
Depot Co., 195 N.W. 538, 157 Minn. 
66 . 

Utah.—Stonebreaker v. Bamberger, 
54 P2d 418, 88 Utah 310. 

10 C J. p 911 note 18. 

87- Or.—^Finseth v. Suburban R. Co., 
51 P. 84. 32 Or. 1, 39 L.R.A. 517. 
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To what premises duty extends. The carrier’s duty 
of keeping its premises in a reasonably safe condition 
extends to all parts of the premises and approaches 
thereto to which the public or passengers natural¬ 
ly resort,or which they occupy at the express 
or implied invitation of the carrier,S9 and, at least 
in the absence of warning, to all parts of the sta¬ 
tion grounds reasonably near to the platforms 
where passengers will necessarily or ordinarily go 
in approaching and boarding, or m alighting from 
and leaving, the trains.^® On the other hand, the 
duty does not extend to a portion of the grounds 
where passengers properly have no occasion to 


go,®l such as a portion of the carrier’s right of way 
some distance from the station premises or to 
premises used for the servicing of trains®^ or, to 
the passenger’s knowledge, exclusively for the han¬ 
dling of freight,®^ nor does it extend beyond the 
limits of the carrier’s premises®^ or station 
grounds.®® 

§ 714. Safe Approaches; Ingress and Egress 

a. In general 

b. Approaches not designated or estab¬ 

lished by earner; streets 


88: Ky.—Bales v. Louisville & N 
R Co, 200 SW. 471, 179 Ky. 
207—Louisville & WT R. Co. v 
Dixon. 195 S.W. 1099, 176 Ky. 569. 
Md.—Jackson v. Hines, 113 A. 129, 
131. 137 Md 621. 

Mo.—^Thomas v. St Louis-San !B*ran- 
cisco Ry Co, App. 293 S.W. 1051. 
Wis —^Banderob v. Wisconsin Cent 
R. Co., 113 NW. 738, 133 Wis, 
249. 

10 C J. p 911 note 20. 

The carrier owes “the duty of 
malringr and keeping the station, the 
approaches thereto, and the sur¬ 
roundings thereof, where persons 
lawfully in the station would be 
likely to go, in a safe condition.” 
—^Jackson v. Hines, supi'a. 

Premises to be kept lighted see infra 
§ 718. 

89. TJ.S.—^Maryland Dredging & 
Contracting Co. v. Hines, C CJL 
Md-. 269 F. 781. 

Ky —Cincinnati, H. & C. Ry. Co. 
V Trenkamp, 295 S W. 866, 220 
Ky. 552—^Bales v Louisville & N 
R. Co, 200 SW 471, 179 Ky. 207 
—^Louisville & H. R. Co. v. Dixon, 
195 S.W 1099. 176 Ky. 569. 
Absence of fence 

Where a prospective passenger, 
taking a short cut diagonally over 
the tracks, was injured on cattle 
guards, it was held that the ab¬ 
sence of a fence between the street 
and the guards, if not an invitation, 
made the passenger no worse than 
an unintentional trespasser without 
criminal intent, to whom the carrier 
may be liable—Kovarik v. Long Is¬ 
land R Co, 178 N.Y.S. 705, 189 App 
Div. 534. 

"An open, gate [between a station 
platform and a porch adjacent there- 
to3 IS an implied invitation to en¬ 
ter”—^Louisville & N. R. Co. v. Dix¬ 
on, 195 SW, 1099, 1101, 176 Ky. 569 
“Premises set apart for ... pas¬ 
sengers” 

Tex —Chicago, R. L & G Ry. Co 
V. Taylor, Civ.App., 225 S.W. 822, 
825 

90. Ky—Bales v. Louisville & N. R. 
Co., 200 SW. 471. 473. 179 Ky. 207 
—^Louisville & N R. Co. v Dixon, 
195 SW. 1099, 176 Ky. 569, 


Md—Jackson v, Hines, 113 A. 129, 

137 Md 621 

KY—Kovank v. Long Island R 

Co., 178 NYS. 705. 189 App.Div. 

534 

Pa.—Calhoon v- Pittsburgh Coal Co, 

194 A 768, 771, 128 Pa Super 582 
Wis —^Banderab v. Wisconsin Cent. 

R Co. 113 N.W. 738. 133 Wis. 249. 
10 C J. p 911 note 21. 

“Such portions of the depot prem¬ 
ises as are necessarily or custo¬ 
marily used by the passengers, and 
the approaches to them.”—Bales v. 
Louisville & K. R. Co., supra. 

“From the time a passenger leaves 
the public highway and enters the 
premises, occupied by a earner, un¬ 
til he leaves the carrier's premises, 
for the public highway, the earner 
IS bound to provide safe means of 
passage between the public highway 
and the earner's means of transpor¬ 
tation.”—Calhoon v. Pittsburgh Coal 
Co., supra. 

Cattle guards near station 

(1) Where a earner placed dan¬ 
gerous cattle guards very near a 
station, and between the station 
and the highway, it was held to en¬ 
danger the safety of passengers, and 
in the absence of warning the car¬ 
rier may be liable to one injured 
thereby—Kovank v Long Island R 
Co, 178 K.Y.S. 705, 189 App Div. 
534. 

(2) Nor is the carrier justified in 
so exposmg passengers to injury by 
the fact that a statute requires that 
cattle guards be provided if liability 
for injury to animals is to be avoid¬ 
ed.—-Kovank v. Long Island R. Co., 
supra. 

Pitfalls near platform. 

"The railroad company is not only 
under obligation to passengers and 
those whom it mvites onto its depot 
premises to have and keep the depot, 
waiting rooms, and platforms rea¬ 
sonably safe, but it will not be 
permitted or allowed to maintam 
dangerous pitfalls so near to its 
platform as to endanger the safety 
of those having a nght to be upon 
such platform, and escape responsi- 
bihty for consequences.”—Louisville 


& N. R Co V. Dixon, 195 SW. 1099, 
1100. 176 Ky 569. 

Way to carrier’s park 
A woman who had purchased a 
ticket and was waiting to lake pas¬ 
sage on an approaching tram, and 
who left the station platform with 
her child and fell into an open trap¬ 
door, was not a trespasser so as to 
bar recovery, where the carrier 
maintained a park to reach which 
it was necessary to go the way 
which she took.—^Louisville & N R 
Co. V. Dixon, 195 SW. 1099, 176 Ky 
569 

91- Ky.—^Bales v. Louisville & K R 
Co, 200 S.W 471, 179 Ky. 207 

K C.—^Brown v. Lmville River Ry. 

Co. 94 S.E 431, 174 NC 694 
Tex.—Fort Worth & D C. Ry Co. v 
Armitage, Civ App., 39 S W 2d 108, 
error refused. 

10 CJ p 911 note 22 

92- Ky—Bales v. Louisville & N 
R Co., 200 S W 471, 179 Ky 207. 

N C.—Brown v. Lmville River Ry 
Co, 94 SE 431, 174 N C. 694. 

10 C.J. p 912 note 23. 

Acquiescence in use 

"It is well settled that acquies¬ 
cence on the part of a railroad com¬ 
pany m the use of its right of way, 
set apart and exclusively used by it 
for the operation of its trains, does 
not confer any authority or right 
upon the persons so using it 
Bales V. Louisville & N. R Co, 200 

5 W. 471, 475, 179 Ky 207. 

93- Tex.—Fort Worth & D. C. Ry 
Co. V. Armitage, Civ App., 39 S.W 
2d 108, error refused. 

94. Tex.—^Houston, etc., R. Co v 
Grubbs 67 SW. 519. 28 Tex Civ 
App 367. 

95- Pa—Calhoon v. Pittsburgh Coal 
Co, 194 A 768. 128 Pa Super 582 
Approaches not owned or controlled 
by earner see infra § 714 b 
9®. Pa.—Seltzer v. Philadelphia & 
R. Ry. Co, 69 Pa Super. 309, 314 
The carrier's "obligation to pro¬ 
tect passengers does not extend be¬ 
yond the limits of what may prop¬ 
erly be considered station facilities 
or grounds.”—Seltzer v. Philadelphia 

6 R- Ry. Co., supra. 


1328 



13 C.J.S. 


CABRIER8 


§ 714 


a. ]bi (leneral 

The carrier must provide and maintain safe and 
adequate approaches to its station, platforms, or vehicles, 
or exercise reasonable or ordinary care as to such ap¬ 
proaches; thus, it must keep approaches free of danger¬ 
ous conditions, or warn or guard passengers against 
dangers in approaches. 

The carrier is required to provide and maintain 


reasonably safe and adequate approaches to the sta¬ 
tion, platforms, and vehicles for passengers going 
aboard or leaving the vehicles, or to exercise rea¬ 
sonable or ordinary care with respect to such ap¬ 
proaches,®^ in view of dangers reasonably to be ap¬ 
prehended in this respect the highest degree of 
care is generally not required.**® Thus, it is the 


97- Ark—^Tazoo & M. V R Co. v 
Hill. 216 SW. 1054. 141 Ark 378 

Ill —^Davis V South Side Elevated 
R Co. 127 NE. 66. 292 III. 378. 10 
A.L.R 254 

Ind —^Terre Haute. Indianapolis & 
Eastern Traction Co v. Auler, ISS 
NE 572. 206 Ind. 423. 

Ky—Payne v Simmons. 255 S.W 
863. 201 Ky 33. 33 ALR. 814— 
Bales V. Louisville & X. R Co. 
200 SW. 471, 179 Ky. 207—Cum¬ 
berland R. Co. V Hemphill, 184 S 
W. 883. 169 Ky. 519 

Mass—^McCarthy v Boston, R. B. & 
L R. Co, 159 N.E 507, 262 Mass 
56 

Mich.—Anda v Chicago, D & G. B 
Transit Co. 204 NW. 761, 231 

Mich. 567. 

Mo —^Payne v Davis. 252 S.W. 57, 
298 Mo 645—^Evans v Chicago, B 
& Q Ry. Co, 109 SW. 79, 130 
Mo.App 509. 

N J —Seckler v. Pennsylvania R Co , 
174 A. 501. 113 N J.Law 299— 

Bradley v. Erie R. Co 147 A. 572, 
106 N J.Law 51, reversing 143 A- 
743. 105 N J.Law 1—^Bradley v. 
Erie R. Co, 143 A. 743, 105 N.J. 
Law 1, reversed on other grounds 
147 A. 572. 106 N.J Law 51—Holtz- 
man v. Hudson & M. R. Co., 128 
A. 623, 101 N J.Law 255. 

N.T—Heffron v. New York Cent. & 
HL R. R Co., 119 NB. 1024. 223 
N.Y. 473, reversing 161 N Y S 
1128 175 App Div. 962. 

N.C.—^Fulghum v. Atlantic Coast 
Line R. Co. 74 SE 584. 158 N.C. 
555. 39 L.R A .N S , 558. 

Pa.—^Noms v. Pennsylvania R. Co., 
177 A. 785. 317 Pa. 586—Green¬ 
field V. Pittsburgh & Lake Erie R 
Co, 157 A 587, 305 Pa, 456— 
Coyle V. Philadelphia &. R Ry. Co , 
100 A. 1005. 256 Fa. 496—Muhl- 
house v. Monongahela St. Ry. Co, 
50 A. 937, 201 Pa 237—Calhoon 
v. Pittsburgh Coal Co. 194 A. 768. 
128 Pa.Super 582—^Prettyman v 
Trenton Transportation Co., 73 Pa- 
Super. 353—Seltzer v, Philadelphia 
& R- Ry Co, 69 Pa.Super. 309. 

Tenn—Clintpn v. Tennessee Electric 
Power Co., 10 Tenn App. 311. 

Tex.—^Texas & N. O. R. Co. v. Ewing, 
Civ_4.pp., 46 S.W.2d 398, error dis¬ 
missed—Stiles V. Union Terminal 
Co, Civ App., 1 S.W.2d 947, error 
refused. 

Utah.—^Barlow v. Salt Lake & U. R. 
Co.. 194 P. 665. 57 Utah 312. 
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Wash—H.i’i: v King County, 1T7 P 
344, 104 Wash 4S5 

W.Va.—^Pierce’s Ex’x v Baltimore & 
O R Co. 128 SE 5s32, 99 W Va 
313 

Wis—^Pleva V. Milwaukee Electric 
Ry. & Light Co. 246 XW. 6'*4, 210 
Wis 56S—^Zilles v. Milwaukee 
Electric Ry £; Light Co, 246 X 
W. 693, 210 Wis 531 
10 CJ p 912 note 27—p 916 note 54 
The role as stated in Corpus Jhxia 
IS cited and approved in Pierce's 
Ex'x V Baltimore & O R. Co., 128 
SE SS2. 831, 99 W.Va. 313. 

Analogy to care required of mimicfi 
pahty as to sddewalks 
A railroad company is bound to 
exercise the same degree of care 
in keeping sidewalks provided for 
passengers in safe condition as a 
municipal corporation with respect 
to public sidewalks.—Weldon v New 
York. etc. R Co., 114 XYS. 868, 
159 App.Div. 649—^Bateman v. New 
York Cent., etc, R. Co., 47 Hun, N. 
Y., 429. 

Carriers within mle 

“The rule that a carrier must 
provide safe means of passage be¬ 
tween public streets and carrier’s 
means of transportation applies not 
only to femes, but to lailroads, 
street railways, taxicabs, motor bus¬ 
ses, and airplanes as well—Calhoon 
V. Pittsburgh Coal Co., 194 A. 768, 
772. 128 Pa.Super 582. 

3>egree of care exercised, not de. 
gree of success resulting therefrom, 
IS what controls m determining 
whether carrier was negligent in 
construction or maintenance of its 
station and approaches thereto — 
Seckler v. Pennsylvania R. Co., 174 
A. 501. 113 N.J.Law 299 

Extent of use 

•‘What may be considered a rea¬ 
sonably safe exit under conditions 
existing at . . . Ca fiag station} 

would not be so regarded in popu¬ 
lous towns and cities.”—^Fulghum v. 
Atlantic Coast Line R Co.. 74 SE. 
584. 585. 138 NC. 555. 39 L.RA, 
N.S., 558. 

Ikocked taxnstUe 

Camer has right to maintain turn¬ 
stiles, and to require all persons in¬ 
tending to board its cars to pass 
through them, and to keep them 
locked until operator is reasonably 
satisfied required fare has been paid. 
—South Covington & C. St- Ry. Co. 
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V Elder. 266 S W 10S«. 2.t6 Ky ITS 
4*1 -V.L R V2 ; 

SIEode of constractioiL 

(1) Railroad has duty of con¬ 
structing station platform and ap¬ 
proaches as safe as exisTt-ncies of 
Its business will permit—Bradley v. 
Erie R. Co, 143 -V. 743, 105 XJLaw 
1. reversed on other grounds 147 A. 
572, 106 N J.Law 51 

(2) Railroad's adoption of method 
of construction for station platform 
and approaches according with that 
in general use is due performance 
of duty to passengers.—Bradley v. 
Erie R. Co, supra 

Path on steep Incline 

Where carrier provided a passage¬ 
way dow'n a steep incline, from its 
train to its boat, by cut* mg steps 
into soft sand, it was held to be an 
unsafe path; the carrier should have 
had ropes or guard rails along the 
path, and steps should have been 
made of wood—Yazoo & M. V. R. 
Co. V Hill, 216 S.W. 1051, 141 Ark. 
378. 

Way on one side of track 

‘ When a railroad has provided 
safe and convenient means of in¬ 
gress and egress to and from its 
trains, upon one side of its track, 
it has m this particular discharged 
its whole duty to passengers, and it 
is not bound to anticipate that, in 
disregard of its reasonable and 
known reg^ulations, they will alight 
upon the opposite sid*^'’—Seltzer v. 
Philadelphia & R. Ry Co., 69 Pa Su¬ 
per. 309, 315. 

98- Mich—^Anda v. Chicago, D & G 
B Transit Co., 204 N \V. 761, 231 
Mich. 567. 

99- Ill —^Davis V. South Side Ele¬ 
vated R Co.. 127 X^E. 66 292 Ill. 
378. 10 AL.R. 251 

Ky.—^Payne v. Simmons. 255 SW. 

863. 201 Ky. 33. 31 AL.R. 814. 

N J.—^Holtzman v Hudson & M R. 

Co., 128 A. 623. 101 X.J.Law 255. 
Contra Dieckmann v. Chicago, etc., 
Ry. Co, 121 N.W. 676, 145 Iowa 
250, 139 Am.S.R. 420, 31 LRA. 
NS, 338. 

“The high degree of care exacteo 
of carriers in conveying passengers 
does not extend to stational facili¬ 
ties and approaches.” 

Mich.—^Anda v Chicago, D. & G. B. 
Transit Co., 204 N.W. 761. 762, 
231 Mich 567. 

N.J —Seckler v. Pennsylvania R. Co-, 
174 A. 501, 502. 113 NJLaw 299. 
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carrier's duty to keep its approaches free of de¬ 
fects, obstructions or other dangerous conditions,^ 
and it is, therefore, liable for injuries suffered by 
intending passengers going to the station or cars, or 
by alighting passengers departing therefrom, where 
it permits the approach to be blocked by a train,^ or 
to be obscured or indiscernible.^ In this connection 
should be noted the discussion, in § 717 b, of the 
safety of stations, platforms, walks, and landing 
places generally. 

Where a carrier knows an approach to be un¬ 
safe, it is imder the duty of warning passengers of 
the danger,^ or of guarding passengers against m- 
jury from such danger, by erecting barricades or 
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otherwise,5 particularly where the source of danger 
has been caused by the carrier itself.® 

Approaches crossing tracks. Where it is neces¬ 
sary to cross the tracks in order to reach or to de¬ 
part from the station, platform, or vehicle, the car¬ 
rier must provide and maintain a safe way for that 
purpose,*^ and there is authority to the effect that 
in such circumstances the highest degree of care 
must be exercised to protect passengers from in¬ 
jury in making the passage ® 

Where several zvays of ingress or egress are 
maintained^ each must be kept in a reasonably safe 
condition.® 


CABBIEBS 


vr&ffht of antliozity 

In contrast with an instruction re¬ 
quiring tlie earner “to observe the 
highest degree of care which pru¬ 
dent persons engaged in the same 
business are accustomed to observe,’* 
it was held that “the great weight 
of authority, and, indeed, every case, 
except perhaps a few sporadic ones, 
require of carriers only the exer¬ 
cise of reasonable or ordinary care’* 
with respect to the duty as to ap¬ 
proaches—^Payne v. Simmons, 255 S. 
W. 863, 867, 201 Ky. 33, 33 A-L.R. 
814. 

1- Ill—Davis V South Side Elevat¬ 
ed R. Ck).. 127 NE. 66. 292 IlL 
378, 10 A.L.R. 254. 

Mich.—Anda v. Chicago, D. & G B 
Transit Co, 204 N.W. 761. 231 

Mich 567. 

N T.—Chakofsky v. Interborough 
Rapid Transit Co., 203 N.T.S. 357, 
208 App-Div. 407, reversing 195 N. 
TS. 79 

NT C —^Pulghum v. Atlantic Coast 
Line R Co.. 74 SE 584, 158 K.C. 
555, 39 L.R.A..N.S, 558. 

Pa—Norris v. Pennsylvania R Co., 
177 A. 785. 317 Pa 586—Green¬ 
field V. Pittsburgh & Lake Erie R. 
Co., 157 A. 587, 305 Pa. 456 
Obstruction of approach as failure 
to keep station open see mfra § 
721 a. 

2. Ky.—Louisville, etc, R. Co. v. 
KeUer, 47 SW. 1072, 104 Ky. 768. 
20 Ky.Law 957. 

Okl—Mayne v. Chicago, etc., R. Co., 
69 P 933, 12 OkL 10. 

Injuxy from exposure 

Where the way to the waiting 
room IS obstructed by a freight 
tram, an alighting passenger can 
recover from the carrier for injuries 
sulfered because of exposure—^Lou¬ 
isville, etc., R Co. V. Keller, 47 S. 
W. 1072. 104 Ky 768. 20 KyL. 957 

3. N. J —^Bradley v Erie R. Co, 147 A, 

572, 106 N J.Law 51. reversmg 143 
A. 743, 105 N J Law 1. J 


Tex—Cato v. Texas & P. Ry. Co, 
Com.App., 39 S W 2d 843, reversing 
Texas & P Ry Co. v. Cato. Civ. 
App, 19 SW2d 858. 

Dust and dirt on plankway 

Where the earner provided a wood¬ 
en plankway, but permitted it to be¬ 
come covered with dust and dirt, it 
was held to be negligence not to keep 
the passage discernible to persons 
of ordinary observation—^Bradley v. 
Erie R. Co., 147 A. 572. 106 N.J.Law 
51, reversing 143 A. 743, 105 N.J. 
Law 1. 

Opeiiing in intervening train 

Where carrier provided an open¬ 
ing m an mtervening train so that 
passengers could go through it to 
the tram on the next track, but the 
opening was hidden from view, and 
a passenger was injured by an ob¬ 
stacle while walking around the m- 
tervening train, the carrier was held 
liable.—Cato v. Texas & P. Ry. Co.^ 
TexCom.App., 39 SW.2d 843, revers¬ 
ing Texas & P. Ry. Co. v. Cato, Civ. 
App., 19 S.W 2d 858 

4. Mass.—Cook v. Boston Elevated 
Ry. Co, 142 NE. 824. 248 Mass. 
142. 

Tex—Cato v. Texas & P Ry. Co, 
Com.App, 39 S W 2d 843, reversing 
Texas & P. Ry. Co. v. Cato, Civ. 
App., 19 S W.2d 858 
10 C J- p 912 note 29 [b] 

Duty to warn boardmg or alighting 
passenger of danger see mfra § 
724. 

5i. N.Y—Schlessinger v- Manhattan 
R. Co.. 98 NY.S 840, 49 Misc 504. 
10 C J. p 913 note 37. 

6. Ala—^Montgomery St. R. Co. v. 

I Mason. 32 So 261, 133 Ala. 508. 
In.Y.—W olf V. Third Ave. R Co., 74 
I N.Y.S. 336, 67 App.Div. 605—Wells 
V. Steinway R Co., 45 NYS. 864, 
18 App.Div 180. 

7- Cal —Aydlott v. Key System 
Transit Co, 286 P. 456, 104 Cal 
App. 621. 


Iowa.—Dieckmann v. Chicago, etc, 
R Co.. 121 N.W. 676, 145 Iowa 250. 
139 Am S R. 420, 31 L.R A.,N S . 338. 
Kan.—^Tipton v. TopekaB? R. Co., 132 
P 189. 89 Kan. 451. 

N.J—^Bradley v Erie R Co, 147 A 
672, 106 N J Law 51, reversing 143 
A 743. 105 N.J.Law 1. 

Pa—Seltzer v. Philadelphia & R 
Ry. Co. 69 Pa Super. 309. 

Vt—Wiley V. Rutland R Co, 86 A 
808. 86 Vt. 504. 

WVa.—^Pierce’s Ex*x v. Baltimore & 
O R Co., 128 SK 832. 99 WVa 
313. 

10 C J p 913 note 30 [c]. 

Operation of cars or trains while 
boardmg or alighting passenger is 
crossing tracks see infra § 726 

Buie applied to iuterurbau xallway 
Cal—Aydlott v. Key System Transit 
Co.. 286 P. 456, 104 Cal App. 62L 

8. Iowa.—^Dieckmann v. Chicago, 
etc, R. Co., 121 N W. 676, 145 Iowa 
250. 139 Ani.S.R. 420. 31 LR.A.N 

S. 338. 

9- Mass. — Cook v. Boston Elevated 
Ry Co, 142 N.E. 824, 248 Mass 
142. 

Mo.—Gurtman v. Lusk, 208 SW 61. 
Tex —Stiles v. Union Terminal Co, 
Civ App, 1 S.W 2d 947, error re¬ 
fused. 

10 C.J. p 912 note 29 

The Corpus O'uiis text is quoted 
with approval in Gurtman v. Lusk, 
Mo, 208 SW 51. 65. 

Escalators 

Where there were two escalators, 
one of which was m motion, the 
other not, if the carrier knew, or 
ought to have known, that the use of 
the nonmovmg escalator at station 
was likely to result in harm to pas¬ 
sengers invited by the carrier to use 
the escalator, it owed the duty to 
the passengers to warn them in some 
efficient manner that use of the non¬ 
moving escalator was forbidden as 
dangerous—Cook v. Boston Elevated 
Ry. Co.. 142 N.E 824, 248 Mass. 142. 
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b. Approaches Not Designated or Established 
by Carrier; Streets 

The carrier's duty to keep approaches safe extends 
generally to ways on its premises commonly used as ap¬ 
proaches with its knowledge or consent, although not \ 
designated as such by it, and to approaches on the prop- | 
erty or in the control of others. However, this duty is j 
generally held not to extend to public streets; thus, car¬ 
riers operating street cars on public streets are not re¬ 
sponsible for defects in streets used as approaches, ex- | 
cept so far as required to keep in repair the portion be- : 
tween, or adjacent to, the rails. 

If by custom a way on the carrier’s premises is 
commonly used as an approach, with the carrier's 
knowledge or consent, or at its express or implied 
invitation, it is the carrier's dut 3 ', under most author¬ 
ities, to keep such way reasonablj" safe, even though 
the way was not intended or designated for such 
use hy the carrier, and even though the carrier pro¬ 


vides a safe approach in compliance with the duty 
stated in § 714 a supra however, by other au¬ 
thority persons using an approach not established 
as such by the carrier have been regarded as li¬ 
censees, to whom the carrier does not owe this 
duU'.ll 

Approaches on property cr in control of others; 
public streets. The carrier’s duty to keep appri^ach- 
es safe is applicable to approaches on the property, 
or in the control, of others, but in general made use 
of by passengers, with the express or implied ap¬ 
proval of the carrier,^- since such duty is not del¬ 
egable.^^ However, this rule has been held not to 
apply to public streets used as approaches, so that 
the carrier is not liable for injuries suffered by 
prospective or departing passengers b\' reason of 
the unsafe condition of the street,^* although there 


10. Mo —Gurtman v. Lusk, 208 S-W. 
61. 

N.T —^Heffron v. Xew York Cent. & 
H B R. Co., 119 K.E. 1024. 223 N. 
Y. 473. reversing 161 N.Y S. 1128, 
175 App Div 962 

Tex—Cato v. Texas & P. By. Co.. 
ComJS.pp., 39 S.W2d 843, reversing 
Texas & P. By. Co. v. Cato, Civ 
App., 19 S.W 2d 858. 

10 C J p 912 note 29-p 913 note 39- 
p 914 note 40. 

But where there was a usually 
traveled way from the depot to the 
highway, it was held that another 
path was not “the only practical 
way,** and that the carrier need not 
keep it safe, despite the fact that it 
was used by those going to and from 
trains, and that the earner knew of 
such use.—Chicago, R. I. & G. By. 
Co. V. Taylor, Tex.Civ.App., 225 S,W. 
822, 825, dismissed for want of 

jurisdiction. 

Xn ITew Jersey 

(1) Where a carrier provided two 
wooden plankways, but permitted 
passengers to walk across a third 
way, the earner was liable to one 
injured because of a defect in the 
latter way.—^Bradley v. Bne B Co., 
147 A- 572, 106 N.J.Law 51, reversing 
143 A. 743, 105 N. J Law 1. 

(2) But a passenger leaving by 
another way than that provided after 
alighting from tram, was held not in¬ 
vitee, but trespasser or licensee, not 
entitled to recover for injury from 
striking foot against sigrnal box even 
though the way was commonly used. 
—^Lawrence v. Delaware, L. & W. R. 
Co, 134 A. 893, 4 NJ.Misc. 916. 

notice of safe way 

“In the absence of knowledge that 
only one safe path has been provid¬ 
ed by a railroad corporation for leav- 
mg a passenger station, and of any 
notice or direction to take a particu¬ 
lar path, a passenger may use any 
path which appears to be designed 


and used as a way to the street, and 
as to him the corporation is bound 
to see that all such paths are rea¬ 
sonably safe.”—Gurtman v. Lusk. 
Mo.. 208 SW. 61, 65—10 CJ p 912 
note 29 fal. 

IL Ky—^Bales v. Louisville & N. R 

Co., 200 S.W 471, 179 Ky. 207. 

Path not on depot premises 

Where an intending passenger was 
injured while walkmg on a common¬ 
ly used path on the carrier’s right 
of way about six hundred feet from 
the station, the court, conceding the 
carrier’s duty to keep approaches 
safe, said: “A way, which has not 
been set apart or established for the 
use of persons having business with 
the company, and which is not upon 
nor a part of the depot premises, and 
which, in its inception, was created 
by mere trespassing without author¬ 
ity or invitation, is not such an ap¬ 
proach as IS contemplated” in the 
statement of the carrier’s duty to 
keep approaches safe —^Bales v. 
LouisvUle & N. R Co, 200 SW. 471, 
475, 179 Ky. 207. 

12. Mich.—^Boyle v. Waters, 166 N. 

W. 114, 199 Mich. 478. 

Wash—^Hart v. BZings County, 177 P. 

344, 104 Wash. 485. 

10 C.J. p 913 notes' 30, 3L 

WsOk joining stations of carziers 

(1) Even though one carrier owns 
the property on which a roadway is 
built, connecting its train with an¬ 
other carrier’s ferry, and the latter 
agrees to keep the road in repair, 
both are answerable to a person in¬ 
jured, because of a defect therein, 
while walking from the train to the 
ferry,—^Hart v. Kings County, 177 P- 
344. 104 Wash. 485. 

(2) Where each of two connecting 
carriers constructs half of a walk 
connecting their stations, both are 
liable to a passenger of either who 
is injured on the walk because of. 
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failure to keep it safi- —^Boyle v. 
Waters. 166 XW 114 199 Mit h. 47S 

13- Mich—^Boyle v. Waters, supra. 
Wash—Hart v. Kings County, 177 P. 

344. 346. 104 TVash 4S5. 

10 C.J p 913 note 33 

‘ The duty of protection to passen¬ 
gers IS. as bt'tween the cameis 
[jointly maintaining a roadway], nei¬ 
ther individual nor delegable, nor 
can It he evaded hy contract inter 
sese, or by a denial of an ownership 
of the fee”—^Hart v. Kings County, 
supra. 

14- U.S —Jackson v- Pennsylvania 
R. Co., N.J.. 245 P. 551, 158 C.CA- 
17. 

Ind.—^Terre Haute, Indianapolis & 
Eastern Traction Co. v. Auler, ISS 
N.E 572. 206 Ind. 423. 

Pa.—Calhoon v. Pittsburgh Coal Co., 
194 A- 768. 128 Pa Super. 582. 
T-si.«5on for rule 

“To hold the railroad in effect re¬ 
sponsible for the condition of the 
abutting street is to breed confusion 
and invite carelessness. On the other 
hand, if the railroad is held rigidly 
to its duty in regard to territory it 
controls, and the city likewise to its 
duty m the territory it controls, the 
public will be better protected than 
where we have divided, dual duty. 
In the present case it would seem the 
. . . [passenger] could have 

sued the city for its alleged neglect, 
and to subject the railroad to an al¬ 
ternative and original liability for 
such alleged negligence is to encour¬ 
age carelessness on the part of the 
municipality.”—^Jackson v. Pennsyl¬ 
vania R. Co.. N.J, 245 P. 551, 552. 
15S C GA. 17. 

Street abutting ferry house 

Carrier held not liable for injury 
to prospective passenger from de¬ 
fect in street within a few feet of 
the entrance to its ferry house smee 
there were other entrances, and since 
the earner was not obligated, nor did 
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is also authority to the contrary.^® 

Thus carriers by street car, taking* up and dis¬ 
charging passengers on a public street, are generally 
not responsible for defects or obstructions m streets 
used as approaches,^® except in so far as they are 
required to keep the portion of street between, or 
adjacent to, their rails in repair.i^ 

Trmisferring, from one vehicle to another. 
Where, as a regular incident of travel, a carrier 
operating on the public streets permits transfers 
to be made from conveyances on one route to con¬ 
veyances on other routes, it is only bound to pro¬ 
vide safe places for alighting and reembarking, and 
IS not liable for the condition of the streets used by 
passengers in making the transfer.^® 


The carrier’s duty where a transfer must be made 
at an unusual place because of an emergency is 
considered in § 715 infra. 

§ 715. Safety of Ingress and Egress at Unus¬ 
ual Place 

Where, because of emergency, passengers must be 
transferred to complete their trip, the carrier has been 
required to provide a safe place for the transfer, and to 
exercise the highest care; some authorities do not, how¬ 
ever, require such provision. 

The carrier’s duty to provide safe means of in¬ 
gress and egress has been held to extend to a place 
at which, because of an emergency, a passenger is 
required to transfer from one car or train to an¬ 
other in order to complete what would otherwise be 
a continuous trip,^^ and the carrier has been held 


it have the right, to repair the street, i 
—^Jackson v. Pennsylvania R. Go , N. | 
J., 245 F 551, 158 CC.A. 17 

15. WVa—^Pierce’s Ex'x v. Balti¬ 
more & O R Co.. 128 S.E 832, S34. 
99 TVVa 313 

10 CJ p 913 notes 30. 32. 37 [a]. 

' The fact that the way across rail¬ 
road tracks used hy an alighting pas¬ 
senger in going to the station is a 
public highway does not affect the 
degrree of care due him by the car¬ 
rier”—Pierce's Ex'x v Baltimore & 
O. R Co, supra—10 C J. p 913 note 
30 [c]. 

16. Ind —^Terre Haute, Indianapolis 
& Eastern Traction Co. v. Auler, 
188 NE 572, 573, 206 Ind 423 

Mo.—^Anton v. St Louis Public 
Service Co., 71 S W.2d 702. 335 Mo 
188. 

Tenn.—Clinton v. Tennessee Electric 
Power Co., 10 Tenn.App. 311. 

10 C J p 913 note 34. 

“It IS obvious that the rule as 
stated has reference to what are or¬ 
dinarily known as steam railroads 
maintaining station houses and like 
structures in cities, and it is readily 
seen that there would be great di^ffi- 
culty m applying it to street car 
companies operating on city streets 
which they do not control, and stop¬ 
ping at frequent intervals in the pub¬ 
lic way for the purpose of receiving 
and discharging passengers ”—^Terre 
Haute, Indianapolis & Eastern Trac¬ 
tion Co V. Auler, supra. 

Corpus Juris is cited for a collec¬ 
tion. of the authorities in Maryland 
Dredging & Contracting Co. v. Hines, 
C.aAMd, 269 F. 781, 783. 

Access to private right of way 

Interurban electric railroad operat¬ 
ing on private right of way outside 
of city and regrularly stopping on 
signal to accept or discharge passen¬ 
gers at suburb without station, held 
not hound to provide safe means of 
access and egress to and from right 


of way —^Terre Haute, Indianapolis 
& Eastern Traction Co. v. Auler, 188 
bTE. 572, 206 Ind. 423. 

Bridge to car line 

Where a street railway did not 
build or maintain a bridge which per¬ 
sons used in going to and from its 
car line, it is not liable to one in¬ 
jured because of a defect in the 
bridge —Clinton v. Tennessee Elec¬ 
tric Power Co, 10 TennApp. 311. 

A public sdxoct is not to he regards 
ed as a passenger station for the 
safety of which a street railroad 
company is responsible, when used 
hy passengers as a place to alight 
Mass.—^Thompson v. Gardner, etc, R 
Co., 78 N.E. 854, 193 Mass 133, 
118 Am.S R 459 

Mich.—Spangler v. Sagrmaw Valley 
Tract Co, 116 NW. 373, 152 Mich. 
405 

The failure of a street railway to 
repair a pavement in accordance with 
the requirements of a city ordinance 
has been held not to give a right of 
action to one who has alighted from 
one of the carrier's cars and is in¬ 
jured in consequence of a defect in 
the pavement.—Fielders v. North 
Jersey St R Co. 53 A 404. 54 A 822, 
68 N.JLaw 343, 96 Am S R 552, 59 
L R.A 455, reversing 50 A. 533, 67 N. 
J Law 76 

17- Cal.—Aydlott v. Key System 
Transit Co, 286 P. 456, 104 Cal. 
App. 621 

10 C J p 913 note 35. 

Bequirement hy franchise or ordi.. 
nance 

“Manifestly ... it would be 
unreasonable to . . . require 

. . . [a street railway] to provide 

safe means of access to its cars at 
every stopping place It is obliged 
usually, to stop its cars at all street 
crossings; and unless some provi¬ 
sion of its franchise or an ordinance 
of the city requires it to pave the 
street between its tracks, or to unain- 
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tain platforms and approaches to its 
cars, it IS not to be held responsible 
for the condition of public streets, 
and ordinarily will not he liable for 
injuries to passengers caused hy de¬ 
fects , therein ”—^Tipton v. Topeka R 
Co, 132 P 189, 191, 89 Kan. 451. 

As to the portion of its tracks or- 
traversed hy intending pas¬ 
sengers, an interurban railway com¬ 
pany operating on a public street 
owed duty, as required by its fran¬ 
chise, to keep it in safe condition, so 
that where an mtending passenger 
while crossing the tracks caught her 
foot in a hole and was struck hy a 
tram, the carrier was liable for the 
injuries suffered ■—Aydlott v. Key 
System Transit Co., 286 P. 456, 104 
Cal App 621 

18L Mo—Anton v. St. Louis Public 
Service Co.. 71 S.W 2d 702, 335 Mo. 
188. 

10 C J p 916 note 53. 

Season for rule 

“The transfer ticket is simply an 
undertaking on the part of the ear¬ 
ner to continue the carnage further 
without additional charge ... In 
the interim between leaving the car 
and offering hiTn«»elf as a passenger 
on another, the passenger is not un¬ 
der the care or custody of the cai> 
rier, nor subject to his direction or 
control, and may he far from the 
carrier's powers of observation. It 
would seem unreasonable, therefore, 
to hold the carrier liable to one as a 
passenger during such interval ”— 
Anton V St Louis Public Service Co., 
71 S.W2d 702, 706. 335 Mo. 188 
19- Conn—Pins v, Connecticut Co., 
102 A 595, 92 Conn. 310 
Ohio—^Lake Shore Electric Ry Co. v 
Shepherd, 192 NE. 740, 48 Ohio 
App 167. 

10 C J. p 916 note 53 
Where transfer is regular incident 
of travel see supra § 714 h 
Municipal sidewalk 
I Where carrier, hut not passenger. 
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bound at such times to exercise the highest degree 
of care.-® Some authorities do not require the 
carrier to furnish a way to make such a transfer, 
but if the carrier voluntarily provides a way it then 
becomes its duty to keep it safe.^^ 

§ 716. Safety of Place for Getting on Board 
or Alighting 

In general, a earner must provide and maintain a 
convenient and safe place for passengers boarding o** 
alighting; but this duty does not ordinarily apply to 
a carrier operating street cars on the public streets. 

Ill general, it is the duty of the carrier to pro¬ 
vide and maintain a convenient and reasonably safe 
place at which its vehicles can stop for passengers 
to get on board or alight However, carriers op¬ 
erating street cars on the public streets are not 
subject to this duty, since the}' neither own nor 
control the streets but if the street car company 
has provided any portion of its roadbed as a place 
for passengers to alight, it must exercise reasonable 
care to keep that particular place safe for the pur¬ 
pose.-*^ 

The duty owed by carriers to boarding or alight¬ 
ing passengers to stop their conveyances at safe 


places is considered, with reference to carriers gen¬ 
erally, in § 723 infra, with reference to carriers 
by street car in § 733 infra, and as an element m 
the performance of the earner’s contract or duty: 
to transport the passenger, in § 657 supra; and 
the duty which the earner owes to such passen¬ 
gers where the conveyance stops at a place other 
than a regular stopping place is considered in § 731 
j infra. 

§ 717. Safety of Stations, Platforms, Walks, 
and Landing Places 

a. Duty to provide safe and adequate 

stational facilities 

b. Duty to keep stational facilities safe 

a. Duty to Provide Safe and Adequate Station- 
al Pacilities 

The carrier is generally required to provide safe and 
adequate stational facilities and to use reasonable or or¬ 
dinary care in their construction. Where a platform is 
furnished it must be so constructed that passengers, 
using ordinary care, may occupy it, and step from the 
car to it, and vice versa, in safety; and the existence 
of space between the cars and the platform is not ordi¬ 
narily, sufficient of itself to constitute negligence. 

It is commonly held the duty of the carrier to 


knew at time passenger boarded car 
that, because of high water, pas¬ 
sengers would have to transfer to 
another car, municipal sidewalk used 
by passengers in transferring tem¬ 
porarily became part of railway's 
equipment, and carrier was required 
to exercise toward passengers the 
same degree of care in respect there¬ 
to as if sidewalk were its property — 
Ijake Shore Electric Ry Co. v. Shep¬ 
herd. 192 NE 740, 48 Ohio App. 167 
Transfer through, woods 

Where a suburban trolley, on ac¬ 
count of a public improvement in the 
road, had to transfer the passengers 
through the woods, it owed at least 
ordinary care in leading them 
through the wood and in seeing that 
the path was reasonably safe.—Pins 
V. Connecticut Co., 102 A. 595, 92 
Conn 310. 

20. W. Va —^Killmyer v. Wheeling 
Tract. Co, 77 SB 90S. 72 W.Va. 
148. 48 LRA..KS., 683, Ann.Cas 
1915C 1220 

10 C J. p 916 note 53 Ca]. 

21. Or —^Finseth v Suburban R Co, 
51 P. 84, 32 Or. 1. 39 L R A. 517. 

10 C.J p 916 note 53 [cj. 

22. C S.—Chesapeake & O. Ry. Co. 
V. Burton, aCAW.Va.. 50 F.2d 730 
—^Davis V. Olson, CCA.Minn., 298 
F 921. 

Ill—^Feeney v. Chicago City Ry. Co., 
.230 Ill App 400 

Iowa—^Vanderheck v. Chicago. M, St 
P- & P. Ry. Co., 230 N.W. 390, 210 
Iowa 310. 


Mo —^Le Due v. St. Iiouis, etc.. R Co., 
140 SW. 758, 159 Mo.App. 136 
N.C.—^Lane v. Southern Ry. Co, 134 
S.E 855. 192 N.C. 287. 51 ADR 
1114. 

N.D.—^Faubion v. Minneapolis, St. P. 
& S. S M. Ry. Co.. 177 N.W. 371, 45 
ND 269. 

10 C J p 914 note 44. 

The Corpus Juris text is cited with 
approval 

U S —Chesapeake & O. Ry. Co. v. 
Burton. aCAW.Va., 50 F.2d 730. 
731 

Ala —^Alabama Power Co. v. Hall, 103 
So 867, 212 Ala. 638 
Mo.—^Jenkins v Missouri State Life 
Ins. Co. 69 S.W 2d 666, 334 Mo. 941. 
“XTuusual” place 

The place where a passenger 
alights from a train need not be “un¬ 
usual” as well as unsafe, to make the 
carrier liable for his injury.—^Louis¬ 
ville, etc, R. Co V. Davis, 162 SW. 
1124. 1125. 157 Ky. 239. 

**aHgh degree of care” required 
N C —^Lane v. Southern Ry. Co., 134 
S.E. 855, 859, 192 N.C. 287, 51 A.L. 
R 1114. 

Duty to provide platforms see infra 
§ 717 a. 

23. III.—^Feeney v. Chicago City Ry. 

Co. 220 HLApp. 400. 

Ky—^Mayhew' v. Ohio Valley Electric 
Ry. Co. 254 S.W. 202, 203. 200 Ky, 
105. 

Minn —^Lentz v. Minneapolis & St. 
Paul Suburban R. Co., 160 N.W. 
794, 135 Minn. 310. 
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Pa—Ferret v. (reorge, 133 A. 228, 
229, 286 Pa 221—Scanlon v Phila¬ 
delphia Rapid Transit Co, 57 A. 
521. 208 Pi. 195. 

10 CJ p 913 note 35 [b], 

“The law recognizes a distinction 
between the duties of a street rail- 
vray company, operating its lines 
upon the streets of a city, toward an 
alighting passenger, as to the con¬ 
dition of the place, and the duties of 
a steam or interurban railway in the 
country, where the latter have regu¬ 
lar and supposedly equipped places 
for the purpose and have under their 
control a right of way which they 
can and must prepare for that pur¬ 
pose.”—^Mayhew v Ohio Valley Eaec- 
tne Ry. Co., supra 

“However broadly and strictly we 
may have held street railways to 
care in receiving and discharging 
passengers, where the company owns 
or controls the right of way, with 
the approaches thereto, the rule is 
different where such right of w'ay 
and approaches are not so owned. 
. . . It is only in exceptional cas¬ 

es, arising under contract, that a 
street railway company is responsi¬ 
ble for accidents occurring in the 
cartway of a street through lack of 
repair”—^Ferret v. George, supra. 
Duty of carrier by street car as to 
streets used as approaches see 
supra § 714 b. 

SA. N.Y.—^Flack v. Nassau Electric 
R. Co., 58 NY.S. 839. 41 App.Div. 
399. 
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provide safe and adequate stational facilities for the 
protection and accommodation of passengers wait¬ 
ing for, approaching, and leaving the trains or oth¬ 
er means of conveyance,-® although there is au¬ 
thority to the effect that depots and waiting rooms 
need not be established unless a statute so re- 
quires.26 In the construction of such facilities, the 
carrier is required to exercise only reasonable or 
ordinary care, so that they may be used in safety.-^ 

Platforms. It may be necessary for a railroad 
company to furnish a platform suitable and ade¬ 


quate for taking up and setting down passengers 
but it has been held not required to do so at a place 
other than a regular or usual stopping place.29 
Where the carrier does provide a platform, it must 
exercise ordinary care to construct it in such a way 
that passengers may, in the exercise of due care, 
occupy it in safety,^® and where a platform is so 
constructed that part of the train projects over it 
passengers injured thereby have been permitted to 
recover from the carrier,^^ although some author¬ 
ities consider the danger to be obvious, so that the 
carrier is relieved of liability.^^ 


25- U.S —Chesapeake & O. Ry. Co. 

V. Burton. CC.AW.Va, 50 F 2d 730 
Cal.—Wilkinson v. United Railroads 
of San Francisco, 232 P- 131, 195 
CaL 185. 

ICan.—^Hi&g-ins v. Southern Ransas 
Stagre Bines Co, 42 P.2d 599, 141 
Kan. 641. 

Md.—^Jackson v. Hines, 113 A. 129, 
137 Md. 621. 

NC—^Lane v Southern Ry. Co, 134 
SB. 855, 192 3Sr.C. 287. 51 ALR 
1114. 

OkL—^Missouri, Kansas & Oklahoma 
Coach Lines v. Burton, 72 P 2d 385, 
181 Okl. 45. 

Pa—Spa&nol v. Pennsylvania R Co., 
123 A. 781, 279 Pa. 205, 32 A.LR. 
1313. 

Tex.—Ft. Worth & D. C. Ry. Co. v. 

Brown, Civ-App 205 S.W. 378. 
W.Va—^Pierce's Bx*x v. Baltimore & 
O. R. Co-, 128 SB. 832, 99 W.Va. 
313 

10 C J p 916 note 54. 

'Tt is generally recognized that a 
common earner of passengers, be¬ 
cause of the nature and character of 
its business, must provide such sta¬ 
tional facilities and conveniences as 
are reasonably necessary for the ac¬ 
commodation of Its passengers, ac¬ 
tual and prospective.”—^Jackson v. 
Hmes, 113 A. 129. 131, 137 Md. 621. 

Corpus Juris is cited with ap¬ 
proval, 

U S —Chesapeake & O. Ry. Co. v. 
Burton, C.CA.WVa., 60 P2d 730, 
731. 

WVa.—^Pierce's Ex'x v. Baltimore & 
O. R Co., 128 S.B. 832. 833, 99 W. 
Va. 313. 

Aecommodatioiis for colored people 
Motorhus carrier held bound by 
statute to provide reasonable station 
facilities for accommodation and 
comfort of prospective passengers 
while waiting for arrival of bus so 
that a colored woman could recover 
daTn 2 i£:es for injury resulting from 
exclusion from the station on a cold 
night.—^Higgins v. Southern Kansas 
Stage Lines Co, 42 P.2d 599, 141 Kan 
641 

Motel used as bos station 

A bus company held to have duty 
under statute to provide safe con¬ 


ditions for its passengers at hotel 
used as hus station under arrange¬ 
ment with hoteL—Missouri, Kansas 
& Oklahoma Coach Lines v. Burton, 
72 P.2d 385. 181 Okl 45 

26- Ala—Waldrop v. Nashville, etc., 
R. Co. 62 So 769, 183 Ala. 226— 
Page V Louisville & N. R. Co., 29 
So 676, 129 Ala. 232. 

Less than, xeduired population 

Where a statute provides that de¬ 
pots he built in towns with a popu¬ 
lation of more than one thousand, it 
IS not the carrier's duty to build 
them in towns havmg a smaller 
population.—Page v. liouisville & N 
R Co., 29 So. 676. 129 Ala. 232. 

27- Ill.—Davis V. Southside Elevat¬ 
ed R Co. 127 N.E. 66, 292 III 378. 
10 A L.R 254. 

Minn.—^McDonnell v. St. Paul Union 
Depot Co. 195 NW. 538, 157 Mmn 
66 . 

N.J.—Seckler v. Pennsylvania R. Co, 
174 A 501, 113 N.J Law 299—Holtz- 
man v. Hudson & M. R. Co., 128 A. 
623. 101 N.J.Law 255. 

Ohio.—^Majoros v. Cleveland Interur- 
ban R. Co., 187 NE. 857, 127 Ohio 
St. 255 

This rule as stated in Corpus Jnxis 

is cited or referred to. 

Ill—Davis V. Southside Elevated R 
Co, 127 N E. 66, 67, 292 IlL 378, 10 
A.L.R 254. 

Minn—^McDonnell v. St. Paul Union 
Depot Co, 195 N.W. 538, 639, 157 
Minn 66. 

Authorities “w«Ti -"igh n«»'"i'*nous” 
Minn.—^McDonnell v. St. Paul Union 
Depot Co, 195 NW. 538, 539, 157 
Minn 66 

Care, not success, controlling 

The degree of care exercised, rath¬ 
er than the degree of success 
achieved, is the controlling factor in 
determining negligence m construc¬ 
tion or maintenance.—Seckler v. 
Pennsylvania R Co., 174 A. 501, 113 
NJ.Law 299. | 

floors at different levels 

Construction of floor in bus station 
with difference in elevation of three 
inches between floor of dressmg room 
and floor of station has been held not I 
negligence, so as to render bus com-I 
pany liable for injuries sustained by I 
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passenger—Van v. Teche Lines, La 
App., 164 So. 267. 

Turnstile 

Installation at a subway station of 
a turnstile on which was a sharp 
piece of exposed metal on which a 
passenger injured himself has been 
I held negligence on carrier's part, 

I since the injury should have been 
j anticipated in the exercise of reason- 
j able forethought and prudence.—Cha- 
jkofsky V Interborough Rapid Trans- 
|it Co. 203 NTS 357. 208 AppDiv. 

I 407, reversing 195 N Y S 79. 

28b Mass.—^McCarthy v. Boston, R 
B & L. R Co, 159 NE. 507, 262 
Mass. 56. 

Tex.—Wells Fargo & Co v Lowery, 
Civ App. 197 S.W. 605, error re¬ 
fused. 

10 C J. p 917 note 61. 

29- Ind.—Sellers v. Cleveland,' etc, 
R Co., 81 N.B. 1087, 40 Ind.App. 
319. 

30. N.J—^Holtzman v. Hudson & M 
R Co, 128 A 623, 101 NJLaw 255 
—Dotson V. Erie R. Co, 54 A. 827, 
68 N J Law 679. 

NY.—Hoffman v. Lehigh Valley R 
Co, 177 NYS 140, 188 App.Div. 
414. 

Pa.—^Twersky v. Pennsylvania R Co., 
104 A 63, 261 Pa. 6. 

10 C J. p 917 note 61 
Flatfoxm of type generally used 
"The adoption of a method of con¬ 
struction of its platforms and ap¬ 
proaches which accords with that in 
general use by well-regulated rail¬ 
road companies, and which is ap¬ 
proved by experience, is a due per¬ 
formance of the duty which it owes 
to Its passengers in that regard”— 
Bradley v Erie R Co. 143 A. 743, 
744, 105 N.J Law 1, reversed on other 
grounds 147 A. 572. 106 N.J Law 51— 
Fell v West Jersey, etc, R. Co, 72 
A 362, 363. 77 NJ.Law 502. 

31- Ind—Evansville Rys. Co. v. Mil¬ 
ler, 111 NE. 1031. 64 Ind App. 206. 
N.Y.—^Hoffman v. Lehigh Valley R 
Co, 177 N.YS. 140, 188 AppDiv. 
414. 

10 C J. p 917 note 61. 

32. Ala.—Williford v. Atlantic Coast 
Line R. Co., 113 So. 44, 216 Ala. 
307. 
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Further, passengers exercising due care must be 
able to step from the steps of a car to the platform, 
or vice versa, in safety.32 However, there must be 
some space between the cars and the platform to 
provide for the swaying of the cars, or for the 
curvature of the platform,24 and the existence of 


such a space is not of itself sufficient to constitute 
negligence,25 at least if the space is such that the 
carrier is not Ixund to anticipate injury to passen¬ 
gers therefrom,26 or if its existence is obvious to 
passengers using ordinary care,^* or if passengers 
are warned of the danger.^^ 


NJ.—^Dotson V. Erie R. Co, 54 A- 
827, 68 N.J.Law 679. 

“It is a matter of commoxL ImowL. 
edg’e that . . . the platforms 
along the best regulated railroads are 
built so near the rails that the pro¬ 
jections from the engines and the 
cars will overlap, to some extent, 
the edge of the platform. While the 
extreme edge of the platform is per¬ 
fectly safe for passengers when oc¬ 
cupying it for the purpose to which 
it is manifestly adapted, it is a mat¬ 
ter of common knowledge that it is 
a place of danger when occupied 
while trains are passing or are likely 
to pass. It is the plain duty of the 
passenger when not getting on or off 
a tram, but while he may be waiting 
upon the platform, or engaged in 
walking upon it, to keep such a dis¬ 
tance from the edge of it next to the 
rail that he would be beyond the 
reach of the projections of ordinary 
trains. And the company is not 
liable for injury to a passenger who 
suffers himself to go beyond such a 
limit, and is injured by a' passing 
tram”—^Dotson v- Ene R. Co., 54 A. 
827, 829, 68 N.J.Iiaw 679. 

Waxiuiig device 

Railroad held not under duty to 
place guard rail or other warning de¬ 
vice at track before station platform, 
where danger of being hit by trains 
was obvious.—Williford v. Atlantic 
Coast Line R. Co. 113 So. 44. 216 Ala. 
309. 

33. N.J.—Dotson v Erie R. Co., 54 
A 827, 829, 68 N.J.Law 679, 

10 C.J. p 917 note 66 

“A railroad company is only re¬ 
quired to build platforms of sufficient 
dimensions to accommodate passen¬ 
gers getting on and off at their sta¬ 
tions. - . - This duty requires the 
railroad company to construct its 
platform sufficiently near to the rails 
that It will afford to passengers, in¬ 
cluding the aged and infirm, a safe 
exit to and from the trains.”—^Dot- 
son V. Ene R. Co,, supra. 

34k Mass.—^Hilbom v. Boston & N. 
St. R. Co., 77 N.E. 646, 191 Mass. 
14. 

N Y.—McKinney v. New York ConsoL 
R. Co.. 129 N.E. 652. 230 NY. 194, 
reversing 172 N.Y S. 906, 186 App. 
Div. 959—Gibson v. New York 
ConsoL R. Co., 159 N.Y.S. 514. 173 
AppDiv. 125. 

10 C J. p 917 note 66. 

“The cars must not scrape the 
platform of the station, and must be 
far enough away to allow for the os- 


I dilation and swaying of the train ! 
On a perfectly straight trark three j 
I or four inches of separation would be 
all that necessity required, and as 
much as should be usually maintain¬ 
ed. But a perfectly straight line 
cannot everywhere be constructed. 

. . . The body of a car forms an 

unbending straight line, and where- 
ever there is a curve becomes the 
chord of an arc. If the outer line 
of the platform, following the curve 
of the track, as it should to bring 
all points as near as possible to the 
train, shows a convexity to the cars, 
any one of them in passing will have 
its center nearer to the station than 
one or both ends. If the car stops, 
and the center is within four inches 
of the platform, one or both ends W'lll 
be further away, depending upon the 
character or degree of the curve. It 
follows, therefore, that where a sta¬ 
tion is located upon a curve, and is 
convex towards the train, which be¬ 
comes a tangent, the closest approach 
reasonably possible of the center of 
the car will leave the ends further 
away; and in such case that distance 
and the consequent opening is in¬ 
evitable,—a necessary result of the 
practical operation of the road.—and 
its presence, the bare fact of its ex¬ 
istence, is not and cannot be deemed 
negligence.”—^Ryan v Manhattan R. 
Co, 23 NE. 1131, 121 N.Y. 126— 
Woolsey v. Brooklyn Heights R Co, 
108 NYS. 16, 19, 123 App.Div. 631, 
opinion of Hooker, J. 

35k N.Y.—^McKinney v. New York 
Consol. R Co. 129 NE 652. 230 
NY. 194. reversing 172 X.YS 906, 
186 App Div. 959—^Trudnowski v. 
New York Cent. R Co, 221 N.Y.S. 
686, 220 AppDiv. 503—^Lang v. In¬ 
terborough Rapid Transit Co., 183 
N.Y.S 270, 193 App.Div. 56—Gib¬ 
son V. New York Consol. R. Co., 159 
N.Y.S. 514, 173 AppDiv. 125. 

10 C J. p 917 note 66. 

Farfeiciilar spaces held not to show 
negligence 

(1) Three and one-half inches.— 
McKinney v. New York Consol. R.^ 
Co., 129 N.E. 652, 230 N.Y. 194. re¬ 
versing 172 N.Y.S. 906, 186 App.Div. 
959. 

(2) Five inches, with “a drop from 
the step to the platform of not more 
than an inch g^reater than the height 
of the individual step,”—^Trudnowski 
V. New York Cent. R. Co., 221 NY. 
S. 686, 688, 220 AppDiv. 503. 

<3) Seven and one-half inches.— 
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I Gibson V New York Con«ol R Co., 
!i 59 X.YS 314. 173 App.Div. 125. 

(4) Sight iRchts—^Lang v Inter- 
borough Rapid Tran«5it Co, Us3 N.Y. 
S. 270, 193 App Div. 56. 

(5) Nine inches—^Anshen v. Bos¬ 
ton Elevated Rj Co., 91 NE 157, 203 
Mass. 32. 

(6) Ten inches—\Voolsey v. Brook¬ 
lyn Heights R Co. lOS N.Y S. 16, 123 
AppDiv. 631. 

36L Mass —Anshen v. Boston Elevat¬ 
ed Ry. Co., 91 NB. 157, 205 Mass. 
32. 

N.Y.—^McKinney v. New York Con¬ 
sol. R. Co. 129 NE 652. 230 NY. 
194. reversing 172 N.Y.S. 9U6, 1S6 
App.Div. 959- 
10 C.J. p 917 note 66. 

Xiess than or^maTy adult's step 

Space much less in distance than 
an ordinary adulfs step is not po 
grreat as to charge a earner with 
negligence for failure to guard 
against passengers' falling into the 
space —Anshen v. Boston Elevated 
Ry. Co., 91 NE. 157, 205 Mass. 32. 

37, N.Y.—^Lang v. Interborough 
Rapid Transit Co. 183 N.Y.S 2T0, 
193 App.Div, 56—Gabriel v. Long 
Island R. Co., 66 N Y S. 301, 54 App. 
Div. 41. 

Pa.—^Twersfcy v. Pennsylvania R. Co., 
104 A 63, 261 Pa. 6. 

10 C J. p 917 note 66. 

Care by passenger assumed 

(1) “It may be assumed generally 
that where passengers are alighting 
they will W’atch their steps *'—Gib¬ 
son V. New York Consol R Co, 159 
N.Y S. 514, 515, 173 App Div. 125. 

(2) “A carrier of passengers in the 
management of its business has the 
right to assume that passengers will 
take some care of themselves ”—Ga¬ 
briel V. Long Island R Co., 66 N.Y.S 
301, 303, 54 App.Div 41. 

(3) A subsurface railroad was not 
negligent in failing to warn a pas¬ 
senger of an open space between sta¬ 
tion platform and car, which she in 
fact saw, as it could act on the as¬ 
sumption she would use ordinary 
care to avoid any obvious danger.— 
Lang V. Interborough Rapid Transit 
Co., 183 N.Y.S. 270, 193 App.Div. 56. 

38k N.Y.—-Woolsey v. Brooklyn 

Heights R. Co.. 108 N.YS. 16. 123 
App-Div. 631—Coogan v. Interbor¬ 
ough Ra^pid Transit Co, 99 N.Y.S. 
382, 50 Misc. 562. 

10 C.J. p 917 note 66. 

Carrier's duty to warn passengers of 
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Siitnvay leased from transit commission. A car¬ 
rier leasing a subway from a transit commission, 
which designed and constructed the stations and 
platforms, is not responsible for the negligence of 
the commission in that work.39 

b. Duty to Keep Statioual Facilities Safe 

(1) General rules 

(2) Application of rules 

(3) Conditions on liability; knowledge 

of defect and time to remedy 


(1) General Rules 

The carrier is generally required to exercise ordinary 
or reasonable care to keep its stations, stational facili¬ 
ties, and platforms in safe condition, although some au¬ 
thorities require a high, or the highest, degree of care. 
It IS not relieved of this duty by the fact that another 
attempts to perform it, or that it does not own or did not 
construct the facilities used. 

The authorities are well-mgh unanimous, it has 
been said,^® that it is the carrier’s duty to exercise 
ordinary or reasonable care to keep its stations, sta- 
tional facilities, and platforms in safe condition,^! 


dangrers generally while hoarding 
or alighting see supra § 724 
Waxning held necessary 

Where the space is nine inches 
wide, the carrier should give passen¬ 
gers warning, and if it does so, it is 
not liable to one injured by reason 
of that opening.—Coogan v. Interbor¬ 
ough Rapid Transit Co., 99 N Y.S. 
383, 50 Misc. 562. 

39- Mass.—^Bryant v. Boston Elevat¬ 
ed Ry. Co. 122 NE 744. 2^2 Mass 
549—Collins v. Boston Elevated 
Ry. Co., 105 N.E 353, 217 Mass. 420 
—^Theall v. Boston EL R Co, 100 
N.E 543. 213 Mass 327—Hilbom v. 
Boston & N. St. R. Co., 77 N E 646, 
191 Mass 14 

Open space between, platform and ear 

Where a subway and platform 
were designed and constructed by a 
transit commission and were leased 
to the carrier, the carrier, having had 
no control over the plan or size of 
the platform, is not responsible for 
the existence of spaces between the 
cars and the platform.—Bryant v. 
Boston Elevated Ry. Co., 122 NE. 
744, 232 Mass. 549—Collins v Boston 
Elevated Ry. Co, 105 NE 353. 217 
Mass. 420—^Hilbom v. Boston & N. 
St. R Co., 77 N.E. 646. 191 Mass. 14 
Sscalator defectively constructed 

(1) The carrier must accept and 
operate the subway or street car line 
as constructed, and if, due to the 
manner in which an escalator was 
constructed, there was a defect in 
it, the carrier would not be liable 
to one injured thereby.—^Du Bois v. 
Boston Elevated Ry Co., 176 NE 
920, 276 Majjgi. 98—Tbeall v. Boston 
El. R. Co. 100 N.E. 543, 213 Mass. 
327. 

(2) A street railroad company is 
not negligent in not asking the com¬ 
mission to change escalators before 
the first accident resulting from their 
mechanism.—^Theall v. Boston El R 
Co., 100 NE. 543, 213 Mass. 327. 

40. Mum —McBoxmell v. St Paul 
Union Depot Co, 195 N.W 538, 157 
Mmn. 66. 

41- U.S—Chesapeake & O. Ry. Co 
V. Burton, C.C.AWVa., 50 P2d 730 
—City Southern Ry. Co. v. 
Pinson. CCATex., 23 F.2d 247, ap- 
plymg liouisiana law. 


Ark.—Kansas City Southern R. Co. v. Co, 20 N.E. 383, 112 N T 443. 3 

Cobb. 178 SW. 383, 118 Ark 569— L..RA. 74—Boettcher v Dowling, 

St Louis, etc. R. Co. v. Gnmsley, 277 N.Y S. 228, 243 App Div. 397. 

117 S.W 1064. 90 Ark. 64—St. affirmed 200 NE 316. 270 NY. 

Louis, etc, R Co V Wilson, 66 S. 557—^HofCman v. Lehigh Valley R. 

W 661. 70 Ark 136, 91 Am S R 74. Co. 177 N.Y.S 140, 188 App Div 

Cal—Sanchez v. Pacific Auto Stages, 414—^Murphy v. Hudson & M R. 

2 P 2d S45. 116 Cal.App. 392 Co.. 167 N.Y.S. 895. ISO App.Div. 

Iowa.—^McNaughton v. Illinois Cent 535 

R Co, 113 N.W. 844, 136 Iowa 177. Ohio —Majoros v Cleveland Inter- 
Ky—Cincinnati. N & C. Ry Co. v. urban R Co, 187 NE. 857, 127 
Trenkamp. 295 S.W. 866 . 220 Ky. Ohio St 255 

552—^Louisville & N. R Co v Utah —Stonebreaker v Bamberger, 
Scarbrough. 270 S.W. 494, 208 Ky 54 P.2d 418, 88 Utah 310—^Barlow 

79—Louisville & N. R Co. v. Min- v. Salt Lake & U. R. Co.. 194 P. 

nix. 260 SW. 15, 202 Ky 472— 665, 57 Utah 312 

Payne v Simmons, 255 S W. 863, W' Va —Pierce’s Ex*x v Baltimore & 

201 Ky 33. 33 AL.R 814—^Illmois O R Co., 128 SE 832. 99 WVa 

Cent. R Co. v Sanderson, 192 S 313. 

W. 869, 175 Ky. 11, LRA1917D Wis—^Pleva v Milwaukee Electric 


890—Cumberland R. Co v Hemp¬ 
hill, 184 S.W. 883. 169 Ky. 519— 
Louisville & N. R Co v Baker, 
164 S.W 799, 158 Ky. 224. 

Mass—Klein v. Boston Elevated Ry 
Co., 200 NE 6 —Pearson v. Payne, 
139 N.E 488, 245 Mass. 158. 

Mich.—Anda v. Chicago, D. & G. B 
Transit Co„ 204 NW: 761, 231 
Mich. 567. 

Minn —^McDormelL v. St Paul Union 
Depot Co, 195 N.W. 538, 157 Mmn I 
66 . 

Mo —Williams v. Kansas City Ter¬ 
minal Ry. Co, 231 S.W. 954, 288 
Mo. 11, transferred, App., 223 SW 
132—^Thomas v. SL Louis-San 
Francisco Ry Co, App., 293 SW 
1051—^Lowther v St. Louis-San 
Francisco Ry. Co, 261 SW 702, 
214 Mo App 293—^Martin v. Mis¬ 
souri Pac R. Co., App, 253 SW 
1083—^Munro v. St Louis, etc, R 
Co, 135 SW. 1016, 155 Mo App 
710 

N.H—Wessman v Boston & M. R 
R, 152 A 476, 84 NH. 475. 

N J —Seckler v. Pennsylvania R Co., 

‘ 174 A. 501. 113 NJ.Law 299— 

Holtzman v Hudson & M R Co, 
128 A- 623, 101 NJLaw 255—^Feil 
v. West Jersey, etc, R Co, 72 A. 
362, 77 N J Law 502—Cooney v 

Hudson & M. R Co, 138 A. 512, 
5 N.J.Misc 842 

N.Y.—^Beltz V BufiCalo, R. & P Ry 
Co. 119 NE. 81, 222 NY. 433, re¬ 
versing 160 NYS 1124. 171 ^T>p 
Div. 976—Kelly v. Manhattan Ry. 
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Ry & I/ight Co, 246 N W. 694, 210 
Wis. 568—^Zilles v Milwaukee 
Electric Ry. & Light Co, 246 N W 
693, 210 Wis 564 

10 CJ. p 916 note 54-p 917 note 62 

The Corpus Jnxls statemeni has 

been adopted or referred to. 

U. S —Chesapeake & O Ry Co v 
Burton, CCAW.Va, 50 F2d 730. 
731. 

ni —Davis V. Southside Elevated R 
Co., 127 NE. 66 67. 292 Ill 378, 

10 ALR 254. 

Ky—Hendricks v Covington & Cin¬ 
cinnati Bridge Co , 6 S.W 2d 1050, 
1053. 224 Ky 592. 

Mmn.—^McDonnell v St. Paul Union 
Depot Co, 195 NW 538, 539, 157 
Mmn 66 

W.Va—^Pierce’s Ex'x v Baltimore & 
O. R Co, 128 S.E 832, 833, 99 W. 
Va. 313 

Xu 'niinoilg 

(1) As between the highest degree 
of care and ordinary care, only ordi¬ 
nary care is required of the earner 
to keep Its stations, depots, and ap¬ 
purtenances safe, and “anything that 
has been said in any former deci¬ 
sion of this court which might be 
thought to support the contrary con¬ 
clusion is hereby overruled.”—^Davis 

V. South Side Elevated R Co, 127 N 
E 66 . 68 , 292 Ill 378, 10 A.L R 254 

(2) The earner “was not bound to 
use the highest degree of care in 
maintaimng said depot and platform, 
but was bound to use only ordinary 
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in view of the dangers to be apprehended,^^ al¬ 
though some authorities require a “high”^^ or “the 
highest*'^^ degree of care, and still others state 
the duty without reference to the degree of care to 

he used in its performance.^^ 

The duty above stated as to stational facilities is 
not limited, in its application, to earners by steam 
or electric railroad, but applies also to carriers by 
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street car with respect to stations and platforms 
W'hich they may maintain.^® 

The earner will not be relieved of this duty by 
the fact that another attempts to perform it,'*'^ 
nor IS It material, it has been declared, that the car¬ 
rier did not build and does not own the station or 
platform it uses.**^ 


care ”—^Dean v Telloway Pioneer 
System, 259 Ill App ISO. 189 

(3) But it has been held that the 
carrier must exercise the “higrhest 
degree of care, skill and diligence 
for the safety of the . . . [pas¬ 

senger] consistent with the mode of 
conveyance employed.”—lapm v. 
Northwestern £1 R. Co., 162 Ill App 
296. 298 

"Beasonahly safe’* 

It is the company’s duty to exer¬ 
cise “ordinary care” to keep its wait¬ 
ing room in a safe condition, so that 
it IS inaccurate to instruct merely 
that a earner mast keep its w^aiting 
room in a ‘‘reasonably safe condi¬ 
tion ”—St. Louis, etc., R. Co. v 
Gnmsley, 117 S.W: 1064, 1066. 90 
Ark. 64 

“ir«cy high precautioxis*’ 

In action by passenger slipping on 
grease on station platform, railroad 
knowing that motor vehicles fre¬ 
quently traversed platform and left 
grease, held required, in the exercise 
of ordinary care, to take ‘‘very 
high precautions” to discover and 
remove grease.—Stonebreaker v. 
Bamberger. 54 P2d 418, 422, 88 Utah 
310. 

Abandoned statioxL 

A railroad company cannot defeat 
a recovery for injunes sustained at 
a station by the claim that such sta¬ 
tion was abandoned, where, although 
it kept no agent and sold no tickets 
there, it sold tickets to, and per¬ 
mitted passengers to get off and on 
at, such place—Gulf, etc., R. Co. v. 
Williams. 51 S.W. 653, 21 Tex Civ. 
App. 469. 

Escalator 

A railway company, obliged to ac¬ 
cept and operate a subway as con¬ 
structed, was under the “duty to 
maintain the escalator in as safe a 
condition as it was m when it came 
under . . [its] control ”—^Du 

Bois V Boston Elevated Ry Co., 
176 N.E. 920, 921, 276 Mass. 98. 
Flag station. 

N C.—^Pincus V. Atlantic Coast Line 
R. Co.. 53 SE. 297, 140 N.C. 450, 
111 Am S.R 856. 

Safety tread on steps 

Where a defendant equipped steps 
in a station giving access to trams 
with safety tread, which was sup¬ 
posed to afford a firm footing even 
though wet, a passenger, who slipped 
on a step which had become wet pre- 


I sumably from the wet or muddy 
shoes and dripping umbrellas of the 
I preceding passengers, cannot recover 
i from defendant, it having exercised 
ordinary care—Williams v. Kansas 
City Terminal Ry Co, 231 S W. 954. 
288 Mo. 11. transferred, App., 223 S. 
W. 132. 

Statutes requiring station to he open 

A statute requiring waiting rooms 
to be kept open for thirty minutes 
before the scheduled departure of 
trains does not affect the carrier’s 
duty to keep its waiting room safe 
for all entering it at the earner’s 
invitation, and a <aLmer permitting 
unguarded hole to exist in floor of 
waiting room in course of repair was 
liable to an intendmg passenger w'ho 
went to the waiting room two hours 
before her train was due, unless she 
vras guilty of contributory negli¬ 
gence.—^Louisville & N. R. Co. v. 
Minnix, 260 S,W. 15, 202 Ky. 472. 

4fit NY.—Beltz v. Buffalo. R & P. 
Ry. Co.. 119 NE. 81, 222 N.Y. 433, 
reversing 160 lsr.T.S. 1124. 171 App. 
Div. 976—^Kelly v. Manhattan Ry. 
Co., 20 N.E. 383, 112 N.Y. 443, 3 
L.RA. 74. 

43b N C —^Lane v. Southern Ry. Co, 
134 S.E. 855, 859, 192 N.C. 287. 51 
A.L.R, 1114. 

la Texas 

(1) “It seems to he settled by the 

decisions of this state that the rule 
of high degree of care is applica¬ 
ble” to “the condition of . . . [a 

carrier’s] station and premises occu¬ 
pied by its passengers preliminary 
to or upon termination of the actual 
transportation,” as w'ell as to “the 
actual transportation of the passen¬ 
ger”—^Fort Worth & I> C. Ry. Co. 
V Kidwell. 245 S.W. 667, 670, 112 
Tex. 89, answering certified ques¬ 
tions, Civ.App , 249 S W. 303—^Ft. 
Worth & D. C. Ry. Co. v. Brown, Civ. 
App.. 205 S-W. 378. 379. 

(2) But it has been held that the 
carrier owes the duty of exercising 
only “ordinary care” to keep its sta¬ 
tion buildings safe.—Chicago, R. I. 
& G. Ry Co. V. Taylor, Tex.Civ.App., 
225 S.W. 822, 825, dismissed for want 
of jurisdiction. 

(3) And such care as “persons of 
ordinary prudence would employ un¬ 
der the same circumstances” has 
been required.—^Trimty. etc., R. Co. 
V. O’Brien. 46 S.W- 389, 391. 18 Tex. 
CivJL 690. 


44. SC—Binesbaw v. Charleston, 
etc. R Co, 67 SE 304, 305. 85 S. 
C. 334 

Alighting passenger 

A carrier owes an alighting pas¬ 
senger the “highest degree of care” 
to keep its platforms in reasonably 
safe condition, since such passenger 
is still in transit—^Louisville & X 
R Co V. Scarbrough, 270 S.W. 494, 
496. 208 Ky. 79—^Louisville & N R 
Co. V. Baker, 164 S.W. 799, SOI. 15S 
Ky 224. 

45. Miss—^Meridian Terminal Co v 
Stewart, 108 So 496, 143 Miss 523 

Pa.—^Twersky v. Pennsylvania R Co, 
104 A. 63. 261 Pa. 6. 

Safe for persons exerci«^ng orsi-na^»y 
care 

The duty of a carrier rises no 
higher than to construct and main¬ 
tain its platforms so as to make 
them safe for persons exercising or¬ 
dinary care —^Twersky v. Pennsyl¬ 
vania R. Co., 104 A- 63, 261 Pa. 6. 

U’se in safety 

Terminal comi>any maintaining 
union passenger station and railroad 
using terminal have duty of main¬ 
taining landing place “in such condi¬ 
tion that It could be used with safe¬ 
ty” by persons going to and coming 
from trams—^Meridian Terminal Co. 
V Stewart 108 So 496, 143 Miss. 
523. 

46. Ky.—South Covington & C St- 
Ry. V. Vanice, 278 S.W. 116, 211 
Ky. 774—^Mayhew v. Ohio Valley 
Electric Ry. Co.. 254 S.W. 202. 203. 
200 Ky. 105. 

Mass.—^Klein v. Boston Elevated Ry 
Co., 200 N E. 6. 

10 aJ p 917 note 62 

“If ... a street railway has 
provided a regular depot at a stop¬ 
ping place, the qame duties are im¬ 
posed upon It with reference to its 
safety for the discharge of passen¬ 
gers as are imposed upon other car¬ 
riers of passengers.”—Mayhew v. 
Ohio Valley Electric Ry. Co., supra. 

47- Colo—Union Depot etc., Co. v. 
Londoner, 114 P 316, 50 Colo. 22, 
33 L.R.A .N.S., 433. 

10 CJT. p 911 note 20 [a]. 

Liability generally where station 
used by more than one carrier or 
operated by union depot company 
see supra § 708. 

40 . N H.—BEaselton v. Portsmouth, 
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The fact that a passenger is pushed into a dan¬ 
gerous place does not shift the responsibility for the 
injury, as the carrier is bound to know that crowds 
will congregate on its platfonn.^^ 

(2) Application of .Rules 

In accordance with its general duty to keep Its sta- 
tional facilities safe, it is the carrier's duty, subject to 
qualifications as to notice and opportunity to eliminate 
the danger, to keep the station and platform in good re¬ 
pair and free of defects* obstructions, and other danger¬ 
ous conditions, and to prevent, and guard passengers 
against, any customary use of the platform which renders 
It dangerous. 

The particular duties involved in the carrier’s 
general duty to keep its stations and platforms safe 


for the protection and accommodation of its pas¬ 
sengers, and discussed in this subdivision, are in 
addition to those specifically considered in §§ 718- 
721 infra. 

Subject to qualifications as to notice and oppor¬ 
tunity to eliminate the danger, it is the earner’s 
duty to keep the station and platform in good re- 
pair^O and free of dangerous depressions®^ or oth¬ 
er defects to keep the platform free from, or to 
remove, trucks, baggage, and other obstacles on 
which passengers are liable to be injured,®3 even 
though the dangerous obstacles were placed there 
by another, such as an express company permitted 
to use the platform for its own purpose ,®4 to pre- 


etc., St. R Co.. 53 A. 1016, 71 N. 
H: 539. 

10 C.J. p 917 note 62 
A lii^ect railroad company adopt¬ 
ing' a platform and inviting- tlie pub¬ 
lic to use it in getting on and off 
the cars, has the duty of keeping 
the platform in a reasonably safe 
condition for that purpose; and it 
is immaterial whether or not the 
platform was built hy the company, 
or is in a public street—^Haselton v. 
Portsmouth, etc., St. R. Co, 53 A. 
1016. 71 N-H. 589- 
nrt of platform 

(1) However, it has been held that 
a earner authorized to use only a 
certain part of a platform which it 
did not construct or maintain is not 
responsible for the condition of any 
other part, even though it did in fact 
use the entire platform—^Eastern 
Texas Electric Co. v. Tucker, Tex 
Civ-App, 287 S-W. 71. 

(2) So, where street railway was 
authorized to use platform to extent 
of twenty-four inches outside of 
rails, mere use of entire platform 
was held not to render earner lia¬ 
ble for injuries to boarding passen¬ 
ger who fell through hole thirty- 
three inches from rail —^Eastern 
Texas Electric Co. v. Tucker, supra. 
■49w Ind—^Indianapolis St. R. Co. v. 

Rohmson, 61 N.E. 936, 157 Ind 414. 
Carrier's duty tp protect passengers 
against crowds see mfra § 720. 

sa Ohio.—Majoros v. Cleveland In- 
terurban R. Co., 187 Nr.E. 857. 127 
Ohio St. 255. 

10 C.J. p 918 note 67. 

Against storms 

Ohio—Majoros v. Cleveland Inter- 
urban R Co. 187 NB. 857, 127 
Ohio St. 255. 

51- S C—^Dilleshaw v. Charleston, 
etc., R. Co, 67 SE. 304, 85 S.C. 
334. 

10 C.J. p 917 note 55-p 918 note 67. 
Absence of negligence 

Subway operating company bag 
been held not liable for injuries sus¬ 


tained by plaintiff who stepped into 
a pool of water and fell as she was 
entering a turnstile on platform of 
subway station, where there was no 
showing of negligence for which 
company was liable.—Brand v. Inter- 
horough Rapid Transit Co, 291 N.Y. 
S. 260—^10 CJ. p 917 note 56. 
SepressioiL not dangerous 

A carrier has been held not liable 
to a passenger who accidentally fell 
from platform of its depot at a point 
of depression caused by a descent of' 
ground, but not causing a sufficient 
elevation to* render it dangerous.— 
Hueston v. Quincy, O. & K. C. Ry. 
Co.. Mo, 189 S.W 1170. 

52. Mo.—Martm v. Missouri Pac R 
Co., App., 253 S-W. 1083—Munro v. 
St. Louis, eta, R. Co, 135 S.W. 
1016, 155 Mo.App. 710. 

10 C J, p 917 note 55-p 918 note 67. 
Defective door spring 
Mo —Martin v. Missouri Paa R. Co., 
App. 253 S W. 1083. 

53. U.S.—Chesapeake & O. Ry. Co 
V. Burton, C.C.AW.Va., 50 P.2d 
730. 

Tex.—Wells Paigo & Co. v. Lowery, 
Civ.App, 197 SW- 605, error re¬ 
fused. 

10 C J. p 918 note 68. 

“This duty not only requires the 
railroad company as a earner of pas¬ 
sengers to exercise ordinary care to 
see that the station platform itself 
is in safe condition and free from 
any defect from which a consequent 
injury might be reasonably expected 
to result, hut also to keep such sta¬ 
tion platform free from obstructions 
and dangerous instrumentalities, es¬ 
pecially at the time when passen¬ 
gers are expected to go to and from 
Its cars.”—^Kansas City Southern R. 
Co. V, Watson, 144 SW. 922, 102 Ark. 
499. 503. 

Mews stand 

Railway company has been held 
not guilty of negligence proximate- 
ly causing injuries to women waiting 
to board tram by fall from crowded 
station platform onto track as result 
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of unknown person pushing man 
agamst her in passing between him 
and news stand six feet from edge 
of platform, such stand not consti¬ 
tuting unlawful obstruction of plat¬ 
form—Williams V New York Rapid 
Transit Corporation. 6 N.E.2d 58, 272 
N.Y. 366. affirming 288 N.Y.S. 778, 
248 App Div 765. 

Steel wire baxxel hoop 

tr S —Chesapeake & O. Ry. Co. v. 

Burton, CCA-W.Va, 50 F.2d 730. 
Baggage on platform 

A earner is not negligent m plac¬ 
ing baggage on a station platform, 
where a sufficient passageway is left. 
—White V. New York Cent. R Co, 
239 N.Y.S. 90. 228 App.Div. 50—10 
CJ. p 918 note 68 [c] (1). 
Passageway of six feet 

Where a earner's employee placed 
a few cross-ties near the tracks at 
a flag station, leaving six feet of 
space between the ties and the tram, 
there was held to be sufficient i>as- 
sageway at the station —Fulghum 
V. Atlantic Coast Lme R. Co, 74 S. 
E. 584, 158 N.C. 555, 39 LRA.,NS, 
558. 

Passenger helping to iremove oh. 
stmction 

Where iiassenger, after leavmg 
j train and while on. platform helped 
a hrakeman to lift a heavy barrel, 
railroad was not liable for injuries 
received whde so doing, on ground 
that passageway on platform was 
obstructed, where another hrakeman 
and conductor were near hy to ren¬ 
der help if needed, and it would 
have been but a short time until ob¬ 
structions were removed.—Shaffer v 
St Louis & S. F Ry. Co., 208 S W. 
145, 201 Mo App 107. 

54. Tex—Wells Fargo & Co v. 
Lowery. Civ.App.. 197 SW. 605, er¬ 
ror refused. 

10 C J. p 906 note 75 [ej-p 918 notes 
68, 69. 

Ckmtract with third person 
Where a carrier, by contract with 
an express company, granted to it 
the right to use its platform, it was 
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vent, and to guard passengers against, another’s 
customary use of the platform which renders it 
dangerous,^® such as the acts of postal clerks in 
throwing mail pouches on the platform from pass¬ 
ing trains and to prevent the creation of, or to 
remedy, other dangerous conditions.^^ 

(3) Conditions on Liability; Knowledge of 
Defect and Time to Remedy 
A carrier, to be liable for failure to remedy a dan¬ 


gerous condition in stational facilities, must know of it, 
or be chargeable with knowledge of it because of its long 
existence, or the condition must be one that should have 
been anticipated: and the carrier must have had rea¬ 
sonable time to make the premises safe. However, the 
carrier need not anticipate injury from dangers obvious 
to persons using ordinary care. 

Before the carrier’s liability arises for its failure 
to remedy a dangerous condition in its stational fa¬ 
cilities, It must know of the condition, or the condi¬ 
tion must have been so long existent, that the car¬ 
rier is chargeable with knowledge of it,®^ or it must 


held that “such contract did not ah-j 
solve the railroad company from its 
duty of using care to prevent in¬ 
jury to persons lawfully on said 
premises,’* so that a passenger in- 
juied by tripping over a truck neg¬ 
ligently placed on platform by an 
employee of the express company i 
can recover from the earner.—■Wells 
Fargo & Co V Lowery, Tex.Civ App., i 
197 SW. 605, 609, error refused- | 

I 

55w NC—Thomas v. Southern R.1 
Co, 92 SE 321. 173 K.C, 494. j 
10 C J. p 918 note 69. 

Z>nty to keep platform free of "daxi- 
gerous instrumeTitni^ties” 

NC—^Thomas v Southern R. Co, 92: 
S,E. 321, 173 N.C. 494—Mangum v. 
North Carolina R. Co, 58 S.E. 913, 
914, 145 Na 152. 122 Am SR. 437, 
13 L.R.A.N.S., 589. 

sa N.C.—^Thomas v. Southern R 
Co., 92 SE. 321. 173 N.a 494. 

10 C J. p 919 note 71. 

Precautioxis 

(1) It is the carrier's duty to pro¬ 
tect passengers and others lawfully 
on Its platform against injuries from 
the mail sacks, by requinng them to 
be thrown at a particular place, by 
posting warning notices, or by other 
available means.—Huddleston v. St 
Louis, etc., R. Co., 119 S.W. 280, 90 
Ark. 378. 

(2) *Tt was negligence in the 

. . . [carrier] not to have report¬ 

ed [this practice] to the post of¬ 
fice authonties, which would doubt¬ 
less have required the mail clerk to 
use the crane.'*—Thomas v. South¬ 
ern R. Co.. 92 S.E. 321. 173 N.C. 
494. 

57. TJ.S—Tran«?as City Southern Ry 
Co V Pinson. CCA Tex., 61 P.2d 
1001—^Pinson v. Kansas City 
Southern Ry. Co, C.C.A.Tex., 37 
P.2d 652. 

Mass.—Pearson v Payne, 139 N.E- 
488, 246 TVTaj^s 158. 

Mo.—Lowther v. St. Louis-San Fran¬ 
cisco Ry. Co., 261 S,W. 702, 214 
Mo.App. 293. 

N.T.—Kaplowitz v. Interborough 
Rapid Transit Co., 103 N.T.S. 721, 
53 Misc. 646. 

Pa.—Noms v. Pennsylvania R. Co., 
177 A. 785, 317 Pa. 586—Deegan v. 


Pennsylvania R. Co.. 160 A. 858, 
307 Pa 207. 

Utah.—Stonebreaker v. Bamberger, 
54 P2d 418. 88 Utah 310. 
ped 

Pa—^Deegan v. Pennsylvania R. Co., 
160 A- S5S, 307 Pa. 207. 

10 C J. p 919 note 72 [a]. 

Piece of tobacco 

N y.—Kaplow'itz v. Interborough 
Rapid Transit Co, 103 N.Y.S. 721, 

53 Misc. 646. 

Pile of dirt oil step 

Where one of the carrier's em¬ 
ployees had swept dirt into a pile on 
one of the steps from the street to 
the stauon, and a passenger was in¬ 
jured, the carrier was liable.—^Nor¬ 
ris v. Pennsylvania R. Co, 177 A. 
785, 317 Pa. 586. 

Pool of grease at bus station. 

Utah.—Stonebreaker v. Bamberger, 

54 P.2d 418, 88 Utah 310. 

Sus^ scattered on platform 

Mo.—Lowther v. St. Louis-San B’ran- 

cisco Ry. Co., 261 S.W. 702. 214 
Mo.App. 293. 

Ulcious dog 

U S —^Kansas City Southern Ry. Co 
V. Pinson, C.C A.T€X., 61 P.2d 1001 
—^Pinson V. Tvansas City Southern 
Ry. Co., C.CATex. 37 F.2d 652— 
10 CJ. p 916 note 54 [h]. 

Stick on stairway 

N.Y —Kessler v. New York Rapid 
Transit Corporation, 286 N.Y.S 
897. 247 App Uiv. 898. 

Wet floor 

Mass.—^Pearson v. Payne, 139 N.E. 
488, 245 Mass. 158. 

58; U.S.—Chesapeake & O. Ry. Co 
V. Burton, C-aAW.Va.. 50 P.2d 
730. 

IlL—^Davis V. South Side Elevated R. 
Co, 127 NE. 66, 292 IlL 378, 10 
AL.R. 254. 

Mass—Pearson v. Payne, 139 NE. 
488, 245 Mass 158—^Theall v. Bos¬ 
ton El. R- Co, 100 N-EL 543, 213 
Mass. 327—Brooks v. Old Colony 
R. Co, 46 N.EL 566, 168 Mass. 164. 
Miss —^Meridian Terminal Co v. 

Stewart, 108 So. 496, 143 Miss. 523. 
N J.—^Broderick v. Hudson & M. R. 

Co.. 197 A. 6G3. 119 N.J Law 532. 
N.Y.—White v. New York Cent. R. 
Co, 239 N.Y.S. 90, 228 App.Div. 
50. 


Pa.—^Deegan v. Pennsylvania R. Co., 
160 A. S>S. 307 Pa 207. 

Tex—^Wells Fargo & Co. v Lowery, 
Civ.App., 197 S W- 605, error re¬ 
fused. 

Utah —Stonebreaker v. Bamberger, 

54 P2d 418. SS Utah 310. 

10 CJ. p 916 note 54, p 917 notes 

55 [a]. 56 [a], p 919 notes 72, 73. 
"Actnal or constructive knowledge” 

or “notice” 

(1) “The presence of the banana 
skm on the platform, without actual 
or constructive knowledge of that 
fact, would not impose liability” on 
railroad for injury to person slipping 
thereon.—Deegan v. Pennsylvania R 
Co. 160 A SdS. So 9 307 Pa. 207. 

(2) In the absence of ‘actual or 
constructive notice” that a stair¬ 
way in a subway station is wet, 
muddy, and slippery, the carrier is 
not liable to one injured thereby — 
Boettcher v. Dowling, 277 N Y S. 228. 
230, 243 App.Div. 397, affirmed 200 
NE. 316. 270 N.Y 557. 

Absence of inspection 

Failure, if any, of railroad compa¬ 
ny to inspect stairway in station to 
discover defects did not impose lia¬ 
bility on company for injuries caus¬ 
ed by defects, in absence of showing 
that there was an existent danger¬ 
ous condition which inspection would 
or should have disclosed.—Broderick 
V. Hudson & M. R. Co, 197 A. 663. 
119 N.J Law 532 

Negligent bamAiing of eu^piess trucks 
If a railroad company which per¬ 
mitted an express company to use 
its depot and platform when large 
numbers of pers<ms were going to 
and from trains along the platform 
“knew or should have known of the 
negligent manner of the express 
company in doing business and made 
no effort to abate it, it cannot escape 
liability for such.”—Wells Fargo & 
Co V. Lowery, Tex Civ.App., 197 S. 
W- 605, 609, error refused—^10 C-J- 
p 906 note 75 [e]. 
llnratioiL of conditioiL 

(1) That a banana skin had been 
on the station platform for at least 
one hour and a half is sufficient to 
charge the carrier with constructive 
notice of the condition.—^Deegan v. 
Pennsylvania R. Cb., 160 A. 858, 307 
Pa. 207. 
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be such as the carrier should have anticipated;®^ 
and the carrier must have had a reasonable time 
within which to make the premises safe.®® 

The character of the darfgerous condition is an 
element m determining how long a time must elapse 
before the carrier will be charged with knowledge 
of the danger®! or with negligence for failure to 
remedy it®^ 

Obvious dangers. Since passengers are expected 
to exercise ordinary care on their own behalf,®^ 


the carrier need not anticipate injury from dangers 
that are obvious to persons using such care.®^ 

§ 718. « Duty to Keep Premises Lighted 

A carrier is obligated properly to light its premises, 
if necessary, so as to enable passengers to use them 
safely; and reasonable or ordinary care is commonly 
required in so doing. Street railway companies are sub¬ 
ject to this duty only if they maintain platforms for pas¬ 
sengers. 

A carrier owes passengers the duty of properly 
lighting stations, platforms, walks, and other ap¬ 
proaches, if necessary,®® durmg a reasonable or suf- 


(2) Presence of baby bottle on 
heavily traveled stairway of railroad 
terminal for ninety miimtes before 
injury to passenger has been held 
constructive notice of such presence 
—Greenfield v Pittsburgh & Lake 
Ene R Co. 157 A 587. 305 Pa. 456. 

Vicious dog 

(1) Railroad allowing dog in sta¬ 
tion waiting room for railroad’s ben¬ 
efit was liable to passenger bitten by 
dog where railroad knew or should 
have known dog’s disposition to bite 
—^Pinson V- Kansas City Southern 
Ry. Co. C.C.ATex, 37 F 2d 652—^10 
C J. p 916 note 54 [h] 

(2) But railroad was held not liable 
for injury to passenger by being bit¬ 
ten by dog in its waiting room where 
the dog was not vicious, was not 
known to have previously been in 
the waiting room, and was not 
known to be there at the time of in¬ 
jury.—Kansas City Southern Ry. Co 
V. Pinson, CCATex. 23 F.2d 247. 

58- Mich —Anda v. Chicago, D. & G. 

B. Transit Co, 204 NW. 761, 231 

Mich 567- 

KY.—White V. New York Cent. R 

Co., 239 N.YS. 90, 228 App.Div 50 
Ohio.—^Majoros V Cleveland Inter- 

urban R. Co., 187 N E. 857, 127 

Ohio St. 255 

10 C.J. p 916 note 54 [ij. 

Customaary i-ncid«aits of txavd 

Railroad was held not liable for 
injuries to prospective passenger 
who stumbled over hand baggage 
of alighting passengers left on plat¬ 
form, since that is a customary in¬ 
cident of travel and the danger could 
not have been anticipated.—White v. 
New York Cent. R. Co., 239 N.Y.S. 
90, 228 AppJDiv 50. 

StozmB 

Interurban car company must ex¬ 
ercise ordinary care in keeping shel¬ 
ter house, maintained for prospective 
passengers, in reasonably safe condi¬ 
tion against reasonably anticipatable 
storms—^Majoros v. Cleveland Inter¬ 
urban R. Co, 187 N.E 857, 127 Ohio 
St. 255. 

Where a motor truck, out of coiu 
troly left the road and struck a pas¬ 


senger on a path to the street from 
the carrier's dock, the carrier was 
not held liable, since such an event 
could not be anticipated.—Anda v 
Chicago, D. & G B Transit Co., 204 
N.W. 761, 231 Mich 567. 

GO. U.S —Chesapeake & O Ry. Co. 
V. Burton. C-CAWVa., 50 F.2d 
730. 

Miss —^Meridian Terminal Co v. 
Stewart, 108 So. 496, 143 Miss. 
523. 

10 CJ. p 918 note 67 [a] (3). p 919 
notes 72, 73. 

“The . . . [carrier's] duty was 

to use reasonable care not to permit 
the station to become dangerous 
through the presence of an ob¬ 
struction, after a reasonable oppor- 
timity to discover and remove it, and 
the failure to remove something, 
which was not m fact seen, would 
necessarily take its character as a 
negligent act only from the dura¬ 
tion of the opportunity to make the 
removal.”—Scholtz v Interborough 
Rapid Transit Co., 95 N Y S. 557, 
558, 48 Misc. 619. 

61- Mo.—^Munro v. St. Loms, etc, 
R Co., 135 SW. 1016, 1022, 155 Mo 
App 710 

Utah—Stonebreaker v. Bamberger. 
54 P2d 418, 88 Utah 310. 

“A failure for a very short time 
to discover and repair a yawning 
chasm in the floor of a crowded rail- 
I road depot would be gross negli¬ 
gence, while it may be seriously 
doubted whether a failure to dis¬ 
cover and repair a very slight de¬ 
cayed spot m the comparatively new 
platform of a flag station, used 
mostly for freight, is negligence at 
alL”—^Munro v, St. Louis, etc., R 
Co., supra. 

Infrequent danger distinguudied from 
CO'n'H'"'****'* 

“The so-called ’banana peel' case 
. . is an occasional and com¬ 

paratively infrequent occurrence,” 
and the carrier is liable only if it 
negligently fails to discover the peel, 
or knowing of it, fails to remove it; 
hut where a carrier permits motor 
cars frequently to traverse “a rath¬ 
er small area" and “knows of the 
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likelihood of the frequent dropping 
of grease ... it does not have 
to be put on notice of each individu¬ 
al deposit,” and it need not he 
shown that a particular deposit was 
on the platform “for such length 
of time as to make it incumbent on 
the company to take notice”—Stone- 
breaker V. Bamberger, 54 P 2d 418, 
421. 422, 423. 88 Utah 310. 

62. Mo —^Munro v St Louis, etc, 
R. Co, 135 SW. 1016, 155 Mo App 
710. 

63. U.S.—^Pennsylvama R. Co. v 
O’Neil, N Y., 204 F 584, 123 C.C A 
52 

Iowa—McNaughton v Illinois Cent 
R Co, 113 NW 844, 136 Iowa 177 
Ky—^Illinois Cent R Co. v. Sander¬ 
son. 192 SW 869, 175 Ky. 11, L 
RA1917D 890. 

N J.—Cooney v. Hudson & M. R. Co., 
138 A 512, 5 N JMisc. 842 
Pa—^Twersky v. Pennsylvama R. Co., 
104 A 63, 261 Pa. 6 

64w U.S —^Pennsylvania R. Co. v 
O'Neil, NY.. 204 F 584, 585. 123 
CCA 52. 

Iowa—^McNaughton v. Illinois Cent 
R Co, 113 N.W 844, 136 Iowa 
177. 

Ky—^Illinois Cent R Co v. Sander¬ 
son, 192 SW. 869, 175 Ky 11. LR 
A1917D 890. 

“The law expects every one enter¬ 
ing . . . [railroad stations, etc ] 

to keep his eyes open and not to 
stumble over a perfectly obvious ob¬ 
struction.”—^Pennsylvania R Co v. 
O’Neil, supra 

Kecklessness need not be antici¬ 
pated —^Illinois Cent R Co v. San¬ 
derson, 192 S.W 869, 175 Ky. 11. 
L.RA1917D 890. 

65. US—^Young v. Baldwin, C.CA 
Ark., 84 F 2d 841 

Iowa—Stout V. Chicago, R. I. & P 
Ry. Co., 200 N.W. 596, 198 Iowa 
1017 

Ky—^Louisville & N. R. Co. v. Scar¬ 
brough, 270 SW 494, 208 Ky. 79— 
Payne v. Simmons, 255 SW. 863, 
201 Ky. 33. 33 ALR 814 
Md—Jackson v. Hines. 113 A, 129, 
137 Md. 621. 

Mass.—McCarthy v. Boston, R. B. & 
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ficient time before and after the arrival and de- premises, with safetyand failure to perform this 
parture of trains to enable passengers to alight duty constitutes negligence.®" It has been held that 
from and board trains, and to enter and leave the the carrier must have actual or constructive notice 


L. R Co. 159 N.E 507. 262 Mass. 
56. 

Miss—^Illinois Cent. R. Co v Small. 

•74 So 6S1. 113 Miss. S57 
Mo —Payne v. Pavis, 252 S "VT. 57, 
61 29S Mo. 645 

NY—O'Brien v. Rutland R Co., 27S 
NTS 8. 243 App Div. S33. 

NC—Lane v Southern Ry Co., 134 
SE 855, 192 NC. 287, 51 ALR. 
1114. 

Tex—^Fort Worth & D C Ry. Co 
V Kidwell. Civ App. 249 S.W. 303. 
306, certified questions answered, 
Com.App. 245 SW. 667, 112 Tex. 
89—Chicagro. R. I & G. Ry. Co. v 
Taylor, Civ App, 225 S W 822, 

dismissed for want of jurisdiction. 
Wis — ^Pleva V. Milwaukee Electric 
Ry. & Ligrht Co., 246 NW. 694. 210 
Wis 568—^Zilles v. Milvraukee 
Electric Ry & Ligrht Co, 246 N.W. 
693. 210 Wis 564 
10 C J p 919 note 74. 

“It is the duty of a railway com¬ 
pany to properly light its station 
platforms during the arrival and de¬ 
parture of trains, taking on or dis¬ 
charging passengers . . . and to 

so light the platforms of stations 
that passengers discharged from cars 
can proceed with safety, in the ex¬ 
ercise of care, along the usual course 
taken by passengers to where they 
would leave the platform (Gerhart 
V. Wabash Railway, 84 SW. 100, 110 
Mo App. 105; Sargent v St. Louis. 
S F. R. R Co., 21 S W 823. 114 Mo. 
348, 19 L.RA. 460).”—Payne v. Da¬ 
vis, supra. 

Coxpiis Jlixis statement quoted 

N’.CJ.—^Lane v. Southern Ry Co.. 134 
S.E. 855. 859. 192 N.C 287, 51 A L 
R. 1114. 

^^The rnle with reference to the 
lighting of depots is analogous to 

that with reference to the physical 
maintenance of both depots and plat¬ 
forms, and both of them rest upon 
the same reasoning”—Payne v Sim¬ 
mons, 255 SW. 863. 866, 201 Ky. 33, 
33 A.LR. 814. 

City failing to fnmish light 

(1) The performance of this duty 
is not excused by the fact that there 
is no system of public lighting m 
the city in which the carrier's sta¬ 
tion is located.—Toledo, etc, R. Co. 
V. Stevenson, 122 Ill.App. 654. 

(2) That the city fails to furmsh 
lights for the carrier's premises is 
likewise no excuse—^Harris v. Seat¬ 
tle, etc. R. Co. 117 P 601, 65 Wash. 
27—Owen v. Washington, etc., R. Co., 
€9 P. 757, 29 Wash. 207. 

(3) Where a railroad company had 
made diligent effort to have the city 
furnish a Ught for its premises 


where passengers alighted from • not controlling in that respect ”— 
trains, and the city had undertaken Drummy v. Minneapolis, etc, R Co, 
so to do, the company in good faith j 133 XW 655. 657, 153 Iowa 479, con- 
relying thereon, if the city was neg-1 sstruing Minnesota statute, 
ligent in this respect, such negli-. ti-ma after arrivia 

gence was imputed to the company, j The relation of carrier and pas.sen- 
—Owen V Washington, etc., R. Co., t continues until the passenger has 
supra ! had a reasonable time to leave the 

Depot used in common {station, and until then the carrier 

Where intersecting railroads use a, has the duty of providing reasonably 
common depot, and an intending pas- safe and sufficiently lighted station 
senger of one is injured because the i grounds —^Young v. Baldwin, C C.A 
platform was insufficiently lighted,' -A^rk, 84 F 2d 841 
the other railroad is not liable forj Special trains are within rule 
the injuries —^Louisville, etc., R. Co. Mo —Gerhart v. Wabash R Co, S4 
V. Treadway. 40 XE 807, 41 X.E. S.W 100, 110 Mo App. 105 
794, 143 Ind 689—^Louisville, etc. R. Or—^Abbot v Oregon R Co, SO P 
Co V. Treadway, 40 N.E. S07, 41 N. 1012. 46 Or 549. 114 Am.S.R. 885, 


E 794, 142 Ind 475. 1 LRA.XS. 851, 7 Ann Cas. 961. 

- . lOCJp 919 note 74 [d] 

Walk jo^'ni'ng stations of camexs 

Where each ot two connecting <ihr- TTiu»asoiia,hle times or hours 
ners constructs half of a walk con- ^he carrier's duty does not ap- 


1 

necting their stations, both have the 
duty to see that it is properly light¬ 
ed—^Boyle V Waters, 166 X.W. 114, 
199 Mich 478 

6^ US — Y oung V. Baldwin, CCA. 
Ark. 84 P2d 841. 

Ind.—Cleveland, etc, R Co. v Har¬ 
vey. 90 N.E. 318. 45 Ind.App 153 
Ky—^Payne v. Simmons. 255 SW. 

863. 201 Ky. 33, 33 AL.R 814 
Mo —^Payne v. Davis, 252 S.W. 57, 298 
Mo. 645 

N.C—Lane v. Southern Ry. Co., 134 
SB 855, 192 NC 287, 51 ALR. 
1114 

10 C.J p 919 note 74, p 920 note 83 
[c3. 

Corpus Juris statment quoted 
N.C —^Lane v Southern Ry Co , 134 
SE. 855. 859. 192 N.C. 287. 51 A. 
L.R 1114. 

‘What constitutes a reasonable 
tnne during which such premises 
must be kept lighted is determined 
by the circumstances of each particu¬ 
lar case, and depends upon the size 
and importance of the station and 
the number of persons who lawfully 
visit It at night for the purpose of 
transacting business with the rail¬ 
road company.” 

Ind.—Cleveland, etc, R. Ck). v. Har¬ 
vey, 90 N.E. 318. 320. 45 IndA.pp. 
153. 

Or.—^Abhot v Oregon R. Co., 80 P. 
1012. 1014, 46 Or. 549. 114 AnuS R. 
885, 1 L.RA..N.S-, 851, 7 Ann Cas 
961. 

A statute imposing a duty to keep 
the premises lighted during at least 
a specified period does not relieve 
the carrier of its common-law duty 
to provide light during a reasonable 
time; “while the statute might he 
taken into account in determining the 
reasonableness of the time, it was 


ply to a passenger who goes to the 
station or attempts to board a train 
an unreasonable length of time be¬ 
fore its departure. 

Mo —Sweany v Missouri, etc , R. Co. 

151 SW 198, 167 Mo App 137. 

X.C.—Hodges V. Xew Hanover Trans¬ 
it Co , 12 SE 597. 107 XC 576. 

(2) Two hours before the tram is 
due IS not a reasonable time.— 
Sweany v. Missouri, etc., R. Co., su¬ 
pra. 

(3) It IS not the duty of a carrier 
“to keep its waiting room and plat¬ 
form lighted m the nighttime at un¬ 
reasonable bours, dependmg upon the 
size and importance of this station ” 
—^Louisville, etc, R Co. v. Treadway, 
40 N E. 807, 809, 41 N.E. 794, 143 Ind. 
689. 

67- IJ S.—^Toung v. Baldwin, C.C-A- 
Ark. 84 F.2d 841. 

Cal.—^Teale v. Southern Pac. Co., 129 
F 949 20 Cal-App. 570. 

Miss.—^Illinois Cent. R. Co v. Small. 

74 So 681. 113 Miss. 857. 

N C.—^Lane v. Southern Ry. Co, 134 
SB, 855. 192 N.C. 287. 51 AL.R. 
1114. 

10 C.J p 919 note 74 [a] 

Permitting obstructiou of light 

(1) Negligence is not excused by 
the fact that light is shut off from 
the alighting place by a row of box 
cars, and failure to have sufficient 
light is culpable negligence.—^Teale 
V. Southern Pac. Co., 129 P. 949, 20 
(Ml.App. 570 

(2) “If the . . . [earner] de¬ 

pended on the street lights for the 
lighting of its platform, and permit¬ 
ted transfer rigs or ‘busses' to in¬ 
tercept the lights ... it could 
not excuse itself from the due care 
required of it to keep its platform 
lighted because of such interference.” 
—Fort Worth & D. C. Ry. Co. v. 
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that the lighting has become insufficient before it 
can be held liable 

A statute requiring a carrier, under penalty, to 
keep its depots or passenger houses lighted should 
be strictly construed.®® 

Degree of care required. The carrier, according 
to what has been declared the great weight of au¬ 
thority,*^® is under a duty to exercise only reason¬ 
able or ordinary care with respect to the lighting 
of the premises,**^ although other authorities ap¬ 
pear to require a *‘high''^2 or ^‘the highest*’^® de¬ 
gree of care. 

To zvhom duty extends. The carrier’s duly to 
keep its premises lighted extends not only to actual 


passengers, but also to prospective passengers^^ and 
to persons accompanying or meeting passengers 
and, as to passengers, it continues as long as the 
relation of carrier and passenger exists.*^® 

Premises to which duty extends. The carrier’s 
duty to keep its premises lighted extends to stations 
or those parts of the premises in and around sta¬ 
tions which It should anticipate might reasonably 
be used by passengers under other authority, the 
duly extends only to those parts of the premises 
which the carrier expressly or impliedly invites pas¬ 
sengers to use.^® Without reference to the two 
preceding principles, the duty to light has been 
held^® or held not®® to extend to particular places. 


Kidwell, Te3LCivJlpp., 249 S.W. 303. 
306, certified questions answered 245 
S.W. 667, 112 Tex. 89. 

68. N T.—Emanuel v. liOng Island 
R. Co, 299 N.T.S. 393. 

69. Tex.—Gulf, etc, R. Co. v. Bai^ 
nett, 47 SW. 1039, 19 Tex.Civ.App 
626. 

Tlatforms not indiLded 
Tex-—Gulf etc. R Co v. Barnett. 
47 SW. 1039, 19 TexCiv-App. 626 

70L Ky.—Payne v Simmons. 255 S. 
W. 863, 201 Ky. 33, 33 ALR 814. 

71. Iowa.—Stout V. Chica&o, R I- 
& P. Ry. Co.. 200 N.W. 596, 198 
Iowa 1017. 

Ky.—^Payne v. Simmons. 255 SW. 

863, 201 Ky. 33, 33 ALR- 814 
Md.—Ja<^on v. Hines. 113 A. 129, 
137 Md 621. 

Tex.—Chicago, R I. & G Ry. Co. v. 
Taylor, 225 S.W. 822, dismissed for 
want of jurisdiction. 

10 C J p 919 note 74. 

72. K.C.—^Lane v Southern Ry. Co., 
134 S.E. 855, 859. 192 NC. 287. 51 
A.L.R. 1114. 

73L Miss —Illinois Cent. R. Co. v. 
Small, 74 So 681, 682, 113 Miss. 
857. 

As to aliglitiiig' passenger 

A carrier owes an alighting passen¬ 
ger the highest degree of care to 
heep the premises reasonably well 
lighted, since such passenger is still 
in transit.—Ijouisville & N R. Co. 
V. Scarbrough, 270 S.W. 494, 208 Ky 
79. 

7A. Md—^Jackson v. Hines, 113 A. 
129. 137 Md. 621. 

K.Y.—-O’Brien v. Rutland R. Co, 278 
N.T S. 8. 243 App Div. 833. 

To whom carrier liable for unsafe 
premises generally see infra $ 722 

75w Md.—^Jackson v. Hmes. 113 A. 
129. 137 Md. 621. 

76. TJ.S—^Young v. Baldwin, CC.A 
Ark. 84 F.2d 841. 

10 C-J p 920 note 78. 

Commencement and continuance of 


relation generally see supra §§ 554- 
566. 

Xnmdental acts as passengers 

The duty exists while passengers 
“are performing acts reasonably and 
fairly attributable to that relation, 
such as leaving the tram for re¬ 
freshment, for the sending of tele- 
grrams. for the taking of exercise and 
the like.”—^Texas, etc, R Co v 
Stewart. Tex. 33 S.Ct 548. 228 US. 
357, 362, 57 LEd 875, affirming 183 
P. 575, 105 CCA. 646 

77. Md.—Jackson v. Hmes, 113 A- 
129, 137 Md 621. 

Miss—^Illinois Cent. R Co. v. Small. 

74 So. 681, 113 Miss 857. 

Va.—^Mitchell v. Southern Ry. Co, 
88 SEL 56. 118 Va. 642. 

10 C J. p 920 note 82 
What premises carrier is bound to 
keep safe generally see supra § 
713. 

Xlag stations 

(1) Where a carrier was charged 
with knowledge that there would be 
passengers for a train leaving a flag 
station at night, it was bound to 
have the station platform lighted 
for a reasonable time before the ar¬ 
rival of the train —Cleveland, etc., 
R. Co. V. Harvey, 90 N.E 318, 45 Ind. 
App 153. 

(2) However, a railroad company 
is not obligated to funish a light at 
a flag station at a time when no 
train is expected—Mitchell v. South¬ 
ern Ry. Co., 88 S B. 56, 118 Va 642. 

Platform, for employees only 

Where a platform was for the use 
of employees only, but there was 
nothing to indicate that fact, it must 
be regarded as a part of the station 
which the earner should have anti¬ 
cipated might be used by passengers, 
and the carrier was bound to use 
ordinary care so to gruard and light 
It that persons using reasonable care 
could pass over it in safety.—^Jack- 
son V. Hmes, 113 A. 129, 137 Md 621. 

Tracks used to train 

Where plaintiff at night proceeded 
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from defendant’s station to wrong 
side of waiting passenger tram with¬ 
out knowledge of customary method 
of boarding train at the station, and 
while running on the tracks to other 
side tnpped over a sidewalk projec¬ 
tion, defendant was negligent in not 
lighting the premises or indicating 
a safe way to the tram —Illinois 
Cent. R. Co v. Small, 74 So 681, 113 
Miss. 857. 

78- Tex.—Chicago, R I. &• G. Ry. Co 
V. Taylor, Civ.App, 225 SW 822. 
dismissed for want of jurisdiction 
Wis.—^Hempton v. Green Bay, etc, R 
Co., 155 NW 927. 162 Wis 62. 
Ba<^ way to station. 

Where the earner had extended no 
express or implied invitation to pas¬ 
sengers or others to use a back way 
to reach its station or trains, it was 
not required to maintain lights or to 
gruard the way.—^Hempton v Green 
Bay. etc., R Co, 155 N.W. 927, 162 
Wis. 62. 

Other practical ways of approach 
Where there is a usually traveled 
and apparently safe way between the 
depot and the public road, it cannot 
be said that a pathway, also fre¬ 
quently used, was “the only practical 
wa 3 r” for a passenger to reach the 
road; the carrier therefore did not 
owe a duty to keep it in suitable con¬ 
dition or to provide lights.—Chicago, 
R I. & G. Ry. Co V. Taylor, Tex Civ. 
App., 225 S.W. 822. 825. dismissed for 
want of jurisdiction. 

79. Cinder pathway from platform 
to tram. 

NY—O'Bnen v. Rutland R. Co, 278 
NYS. 8, 243 App.I>iv. 833. 

80. Point eight hundred, feet from 
station 

Ill—Wood V. Illmois Cent R. Co., 
201 IlLApp. 439. 

Where a detour was necessary be^ 
cause of a wreck, a earner detouring 
a passenger train over the tracks of 
another earner was not liable for in¬ 
juries to a passenger occasioned by 
improper lighting at a station on the 
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including ‘'quasi depots or stopping places-”^i 

IVhaf constitutes proper lighting at any particu¬ 
lar station depends upon the character and extent 
of business transacted there and the character, 
situation, and surroundings of the station with ref¬ 
erence to physical conditions affecting the security 
of persons in the proper use of the premises,^- 
so that lighting which would be insuflScient at one 
station might be adequate at a station with dif¬ 
ferent conditions.*^ 

Street railways. The general rule as first above 
stated has been said to refer to what are ordinarily 
known as steam railroads maintaining station hous¬ 
es and like structures in cities, and not to apply 
to street car companies operating on aty streets 
which they do not control and stopping at fre¬ 
quent intervals in the public way to receive and 
discharge passengers but a street railway com¬ 
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pany which provides platforms for its passengers 
is within the rule.*® 

§ 719- • Accumulations of Snow and Ice 

A carrier must use ordinary or reasonable care to 
keep its platforms and approaches free of dangerous ac¬ 
cumulations of snow and ice, but is liable for failure in 
this duty only if it had notice of the condition and a rea¬ 
sonable time to remedy It- 

It is the carrier’s duty to keep, bjr the exercise 
of ordinary** or reasonable*^ care, its platforms 
and approaches free of dangerous accumulations 
of snow and ice,** even though the accumula¬ 
tions do not amount to obstructions to travel.*® 

Notice of condition; opportunity to remedy. 
However, before the carrier will be held liable for 
failure to perform this duty, it must have had 
notice of the dangerous condition,®® which notice 
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detour at which, the passengrer alight¬ 
ed.—Payne v. Simmons, 255 S.W. 863, 
201 Ky. 33, 33 A.Ii.R. 814. 

81- NC—Wagner v. Atlantic Coast 
Line R. Co. 61 S E. 171, 176, 147 
NC 315. 19 L.R.A,NS. 1028. 

82. Cal.—Teale v. Southern Pac. Co., 
129 P. 949. 952. 20 Cal-App. 570. 

10 C J. p 920 note 83. 

*^The proper character of the lights 
furnished at any particular station 
will depend upon the character and 
extent of business transacted at the 
station If many passengers are to 
be taJken on the trains, and many 
others are to be discharged, if much 
baggage, mail, and express is to be 
handled by many employes, if the 
station grounds must be used at the 
time of the arrival of the trains by 
many persons having business there 
with the company, or with incoming 
or outgoing passengers, confusion 
and accident at night can be pre¬ 
vented only by the aid of a lighting 
system much more extensive than I 
would be required under other cir¬ 
cumstances." 

Cal—Teale v. Southern Pac. Co., su¬ 
pra. 

Kan.—St. Louis & S. F. R. Co. v. 
Marshall, 81 P. 169, 71 Kan 866. 

8i CaL—^Teale v. Southern Pac. Co., 
129 P. 949. 20 CalApp. 570. 

84. Ind-—^Terre Haute, Indianapolis 
& Eastern Traction Co. v. Auler, 
188 N.E. 572. 206 Ind 423. 

An. intemrhan arailxoad company 
operating cars on city streets and 
a private right of way outside the 
city limits is not obligated to light 
the places where it stops on signal 
to accept or discharge x>assengers — 
Terre Haute, Indianapolis & Eastern 
Traction Co v. Auler, 188 NJE. 572, 
206 Ind. 423 

85^ Wash-—Harris v- Seattle, etc.. 


R-'Co.. 117 P. 601, 603, 65 Wash 
27. 

"There is no difference either in 
reason or in law between such a situ¬ 
ation and that of a railroad company 
maintaining a depot or station”— 
Harris v Seattle, etc., R. Co., supra 
86. N Y.—^Hannon v. New York Cent 
R. Co., 169 N.Y.S. 436—Murphy v 
Hudson & M. R Co., 167 N.Y.S. 895, 
180 App Div. 585. 

87- Minn—Hull v- Minneapolis, etc., 
R. Co., 133 N.W. 852, 116 Minn. 349. 
10 C J. p 921 note 84. 

88. N.J.—Costello V. Director Gen¬ 
eral of Railroads, 112 A 861, 95 N. 
J.Law 538. 

N.Y.—^Rosenthal v. New York Rapid 
Transit Corporation, 208 N.Y S 
427, 124 Misc. 513—^Hannon v. New 
York Cent. R Co. 169 N.Y.S. 436. 
Pa—Wilson V- Reading Co, 95 Pa 
Super. 570 

10 C.J p 921 note 84. 

"A duty rested upon the . . . 

[carriejTl towards . - • persons 
lawfully entering said station for the 
purpose of boarding its trains or 
tmnsactmg other business, to use 
ordinary care to keep the approach 
from the street thereto in a reason¬ 
ably safe condition; and if it know¬ 
ingly suffered snow and ice to ac¬ 
cumulate upon the approach from the 
street to its station in such quan¬ 
tity as to make the approach slip¬ 
pery, and by reason thereof rendered 
its use dangerous, we think it clear 
that the . . . Ccamerl would be 

liable to a person injured by slip¬ 
ping and falling upon such approach 
while upon his way to a tram."— 
Illmois Cent. R. Co. v. Keegan, 71 
N.E. 321, 210 HL 150, affirmmg 112 
Ill App 28. 

Accumulations of snow and ice on 
steps and platforms of cars see 
infra § 744 c. 


?Che text statement in Corpus 
Juris is cited with approval in Tay¬ 
lor V. Missouri Pac. R. Co., Mo., 279 
S.W. 115. 118. 

l>uty a relative one 
While the duty exists for a street 
railroad company to keep each stop¬ 
ping place where there are no street 
intersections free of ice, and the 
snow leveled down, it "must be a 
relative one, taking into considera¬ 
tion the weather conditions on the 
one hand and the safety of the pas¬ 
sengers on the other. Each case 
must be dependent upon its own pe¬ 
culiar facts ”—Speck v. International 
R Co., 118 N.Y.S. 71. 73, 133 App. 
Div. 802. 

or other precsautions 

(1) It IS the earner's duty “to 
protect the platform by the applica¬ 
tion of some substance to reduce its 
slippenness ”—^Rosenthal v^ New 
York Rapid Transit Corporation, 208 
N.Y.S. 427, 428, 124 Misc 513 

(2) Where a carrier allows ice to 
remain at places on and outside a 
walk, without sanding it, it is liable 
to a passenger for injuries resulting 
from a fall on the ice.—^Rodick v. 
Maine Cent. R. Co., 85 A 41, 109 Me 
530. 

89. Ill—^Illinois Cent R. Co. v. Kee¬ 
gan. 71 N.E 321, 210 IlL 150, af¬ 
firming 112 Ill.App. 28. 

98. Ill.—^Illinois Cent. R. Co. v. Kee¬ 
gan, supra 

N-J.—Costello V. Director General of 
Railroads, 112 A 861, 95 N.JJ^w 
538. 

N.Y.—^Rusk V. Manhattan R. Co., 61 
NY.S. 384, 46 AppDiv. 100—Lie- 
beiman v. New York Rapid Transit 
Corporation, 238 N.Y.S. 400, 135 
Misc. 834—Hannon v. New York 
Cent. R. Co., 169 N.Y.S. 436. 
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may be presumed after a reasonable time.®^ Fur¬ 
ther, It must have had a reasonable time after 
the snow fell to remedy the condition accord¬ 
ingly, carriers have not been required to keep 
their premises clear of such accumulations during 
the continuance of a storm,®^ although the con¬ 
tinuance of the snowfall has been held not to 
relieve the carrier as a matter of law.S'^ 

Employees" neglect of duty. A carrier’s failure 
to have its approaches free of slush, snow, and 
ice is not excused by the fact that the men it had 


employed to remove the accumulations had failed 
to do so.®5 

§ 720. • Protection from Crowds 

It is the carrier's duty, in the performance of which 
reasonable or ordinary care is commonly required, to 
protect passengers from dangerous crowds at premises 
which it controls; however, it will be liable only for 
failure to guard against dangers which it should have 
anticipated. The carrier should avoid excessive crowd¬ 
ing, and should control unruly crowds by providing 
proper facilities, or a sufhcient number of guards, or 
both. 

It is the carrier’s duty to protect passengers on 
its premises from crowds imperiling their safety,^® 


OlDvions dang'er xeg.iiixed 

A carrier was not liable for failure 
to sprinkle sand, ashes, or some¬ 
thing of that character upon the ice 
and snow, where the condition ‘‘was 
not so obviously dangerous to travel¬ 
ers that it was bound to anticipate 
that injury might be sustained by 
reason of it ”—Rusk v. Manhattan R 
Co., 61 N.T.S. 384, 386, 46 App Div 
100 . 

91- N J —Costello V. Director Gener¬ 
al of Railroads, 112 A. 861. 95 NJ 
Law 538 

N.Y.—Lieberman v. New York Rapid 
Transit Corporation, 238 N.Y.S 400, 
135 Misc. 834—^Hannon v. New 
York Cent. R Co., 169 N.Y.S. 436 
Zf tune is insofflcie&t notice will 
not be presumed.—^TTannon v. New 
York Cent. R Co., 169 NY.S 436. 

Thirty-four hours ample time 
N.Y.—^Lieberman v. New York Rapid 
Transit Corporation, 238 N.Y S. 
400, 135 Misc. 834. 

93. N.Y —Kelley v. Manhattan R. 
Co. 20 N.E 383, 112 NY. 443, 3 L. 
RA. 74—^Meginn v. Ramsdell, 148 
N.Y.S. 415, 163 AppDiv. 232—^Rusk 
V. Manhattan R Co., 61 N Y S. 384, 
46 App Div. 100—Rosenthal v. New 
York Rapid Transit Corporation, 
208 NYS. 427. 124 Misc 513. 

Pa_ —-Wilson V. Rea<^ing Co., 95 Pa 
Super. 570. 

One hour not reasonable time 
N.Y.—Meginn v. Ramsdell, 148 NY. 

S. 415, 163 App.Div. 232. 

Snow on previous day 

Where weather was cold and misty 
and It had snowed oh previous day, 
it was held that elevated railroad had 
duty and ample opportunity of re¬ 
ducing slippery conditions of plat¬ 
form by applying ashes or other sub¬ 
stance thereto —Rosenthal v. New 
York Rapid Transit Corporation, 208 
N.YS 427, 124 Misc 513. 

Early mo-miug honrs 

“Culpable negligence cannot be 
predicated upon the failure to clean 
off the steps between the time the 
storm ceased, which was between 3 
and 4 o’clock in the morning, and] 


the time [5 30 A. M.] when the acci¬ 
dent happened. So brief a period as 
that, at such a time in the night, 
cannot, we think, be regarded as any 
evidence o:^ a lack of that reasonable 
care which the . . . [carrier] 

was hound to exercise.*’—Kelley v. 
Manhattan R Co., 20 NK. 383, 386. 
112 NY 443 3 LRA. 74 

93. N.Y.—KeUey v. Manhattan R 
Co, supra—Murphy v Hudson & 
M R Co.. 167 N Y S 895, 180 App 
Div- 585—Rusk v Manhattan R 
Co. 61 N Y.S 384. 46 App Div. 100. 

Pa.—Wilson V Readmg Co, 95 Pa- 
Super. 570. 

Beason for rule 

“The failure to throw ashes or 
sawdust, or something of that char¬ 
acter, upon the steps during the 
storm, cannot be regarded as negli¬ 
gence, because the continuance of the 
storm would render the steps as slip¬ 
pery as before.’*—Kelley v Manhat¬ 
tan R Co., 20 N.B 383. 386, 112 NY 
443, 3 LuRA. 74—^Rusk v. Manhattan 
R Co.. 61 N.YS. 384. 386, 46 App 
Div 100. 

94. Mass—^Klein v. Boston Blevated 
Ry. Co.. 200 N.E 6. 

96. Ill.—Illinois Cent. R Co. v Kee¬ 
gan, 71 NE 321, 210 IlL 150, af¬ 
firming 112 Ill App. 28 

9GL U S.—^Maryland Dredging & Con¬ 
tracting Co. V Hmes, CC.A.Md, 
269 F. 781. 

Ky.—South Covington & C St. Ry 
V. Vanice, 278 S.W 116, 211 Ky. 
774. 

Md.—^Pennsylvania R Co v. Hoover, 
120 A. 526. 142 Md. 251. 

Mass—^Bryant v, Boston Elevated 
Ry. Co.. 122 NE. 744, 232 Mass 
549—^Jackson v Boston Elevated 
Ry. Co.. 105 NE 379, 217 Mass. 
515—Kuhlen v Boston & N. St. Ry. 
Co., 79 N.E 815, 193 Mass. 341, 7 
L R A.,N.S., 729, 118 Am S.R 516. 
Mo—Oesch v St. Louis Public Serv¬ 
ice Co, 59 S-W.2d 758, 228 Mo App 
1055—Grubb v. K«nsas City Rys 
Co., 230 S W. 675, 207 MoJ^pp. 16. 
N.Y.—McOearty v. Manhattan Ry. 
Co. 43 N.Y.S. 1086, 15 App.Div. 2 
—Allessi v. New York Rapid 
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Transit Corporation, 297 N.Y S. 
1011, 163 Misc. 815 

Pa.—Coyle v. Philadelphia & R Ry 
Co, 100 A 1005, 256 Pa. 496—^Muhl- 
hause v Monongahela St. Ry Co, 
50 A. 937, 201 Pa 237—^Prettjmian 
V. Trenton Transportation Co, 73 
Pa Super. 353—^Bright v. Penna. R 
R Co, 69 Pa Super 188. 

10 CJ. p 903 note 56-p 904 note 57 
-p 921 note 87. 

Protection against injuries from fel¬ 
low passengers generally see su¬ 
pra § 695 

Overcrowding in vehicles see infra § 
745. 

The text as stated in Corpus Jiizis 
is quoted with approval in Oesch v 
St. Louis Public Service Co, 59 S. 
W2d 758, 760, 228 Mo App. 1055. 

"There is aa. admirable statomept 
of the rule in Coyle v Philadelphia 
R R Co., 100 A. 1005, [1006] 256 Pa. 
496 . - : ‘Although a carrier is 

not liable for mere rudeness and bad 
manners on the part of their pas¬ 
sengers, or intending passengers, and 
therefore, not bound to anticipate 
and guard against such conduct, yet 
when it invites the public to use its 
facilities to visit parks, or places 
of amusement, it has notice that 
large crowds are likely to assemble, 
and that proper care must he used 
in protecting them from injuries 
arising from such conduct as may 
reasonably be expected to occur, such 
as a sudden rush on the part of the 
crowd to obtain entrance to cars 
immediately upon arrival of trains 
at the station. Such acts on the part 
of a large assemblage of people, con¬ 
gregated for the common purpose of 
securing passage on a public convey¬ 
ance. are not within the reasoning of 
the line of cases which hold the car¬ 
rier IS relieved from liability for 
damages resulting from unexpected 
acts of rudeness or improper con¬ 
duct on the part of other passengers, 
or intending passengers, but are such 
as occur so frequently that they may 
be properly considered as such a 
natural and probable result that the 
earner must recognize and guard 
against them-*** 
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at least where such premises are within its con- i 
trol,®^ direct or implied.^* If the danger from 
crowds was such that the carrier should have an¬ 
ticipated it, it will be liable for its failure to guard 
against, or to adopt expedients to obviate, the 


I danger;^® but, if the circumstances are such that 
the carrier was not bound to anticipate the dan¬ 
ger, it will not be liable for injuries resulting 
therefrom.^ 

This duty requires the carrier to avoid exces- 


Ky—South Covington & C. St. Ry v. 
Vanice, 278 S.W. 116, 118, 211 Ky. 
774. 

Pa—^Muhlhause v. Monongahela St. 
Ry Co., 50 A. 937. 938. 201 Pa. 237 
—Prettyman v Trenton Transpor¬ 
tation Co., 73 Pa.Super. 353. 357. 
97- U S —^Maryland Dredging & Con¬ 
tracting Co. V. Hines, C.C.A Md., 
269 F 781. 

Ky—South Covington & C. St. Ry. 
V. Vanice, 278 SW. 116. 211 Ky 
774 

N T.—Allessi V. New York Rapid 
Transit Corporation, 297 N.Y S. 
1011, 163 Misc. 815—Dashew v. In¬ 
terborough Rapid Transit Co, 175 
NYS. 875. 

Pa—^Prettyman v. Trenton Transpor¬ 
tation Co., 73 Pa-Super. 353—- 
Bright V. Penna. R R Co., 69 Pa. 
Super 188. 

“These duties and obligations de¬ 
pend ... on the authority and 
power of the carrier to control and 
police the place where passengers 
take the train.”—Maryland Dredging 

6 Contracting Co. v. Hines. CC.A. 
Md , 269 F. 781, 782. 

Carrier not strictly in. contxcd. 

“In view of the fact . . . that the 
. . [carrier] held this out as the 

proper place for its passengers to 
come to for the purpose of taking its 
cars, so that its passengers had a 
right to regard themselves as hav¬ 
ing come thither by its invitation,” 
it may be liable, even though it lacks 
complete control, since “the general 
principle has been established that 
one who, though not strictly in con¬ 
trol of a defective thing or danger¬ 
ous place, yet uses it for his own 
benefit and for his own purposes in¬ 
vites another to enter it, may, if the 
other elements of liability concur, be 
held responsible to the latter for an 
injury caused by the defect or dan¬ 
ger.”—^Kuhlen v. Boston & N. St Ry. 
Co. 79 NE. 815, 817, 193 Mass 341, 

7 LRA.N.S, 729, 118 Am S R. 516 

Street railway 

The duty applies to a carrier by 
street railway at inclosed stations 
which it controls., but does not ap¬ 
ply at street comers or crossings 
where the premises are'not under its 
control.—South Covingrton & C St. 
Ry. V. Vanice, 278 SW. 116. 211 Ky 
774. 

Union depots 

Where an intending passenger was 
injured in a union depot by the rush 
of the crowd as a result of the shift¬ 
ing of the signal sigrn from one gate 
to another by an employee of the 

13 C. J S.-85 


company operating the depot, it was 
held that, since the carrier had no 
control over the station or the facili¬ 
ties or employees thereof, it was not 
liable —^Bright v Penna. R. R. Co. 69 
Pa.Super. 188. 

9S. Pa —^Prettjnnan v. Trenton 
Transportation Co., 73 Pa Super. 
353 

99- Xr.S.—^Maryland Dredg^ing & Con¬ 
tracting Co. V. Hines. C.C.A Md., 
269 F 781 

Ky.—South Covington & C St. Ry. 
V. Vanice. 278 S.W. 116, 211 Ky. 
774. 

Mass—Sack v. Davis, 139 NE. 819. 
245 Mass 114—^Bryant v. Boston 
Elevated Ry. Co, 122 NE. 744. 232 
Mass. 549—Kuhlen v. Boston & N 
St. Ry Co., 79 NE 815. 193 Mass. 
341. 7 LRA N.S.. 729. 118 Am S R 
516 

Mo.—Oesch v. St. Douis Public Serv¬ 
ice Co, 59 S.W 2d 758, 228 Mo App. 
1055—Grubb v Kansas City Rys. 
Co., 230 SW. 675, 207 Mo.App. 16. 
N J —Sandler v. Hudson & ML R Co., 
151 A 99 8 N.J.MISC. 537. affirmed 
156 A 459. 108 N J Daw 203. 

NY.—Williams v. New York Rapid 
Transit Corporation, 6 N B 2d 58, 
272 N.Y, 366. reversing 288 NY.S. 
778, 248 App Div. 765—^McGearty 
V. Manhattan Ry. Co., 43 NYS. 
1086, 15 App Div 2—Allessi v New 
York Rapid Transit Corporation, 
297 N.Y S 1011, 163 Misc. 815 
Pa—Coyle v. Philadelphia & R. Ry. 
Co., 100 A 1005, 256 Pa 496—Muhl- 
hause v. Monongahela St. Ry Co, 
50 A 937, 201 Pa 237—Prettyman 
V. Trenton Transportation Co, 73 
PaSuper. 353. 

10 C.J. p 903 notes 55, 56—p 904 note 
57. 

Absence of iviicsiisips in. past 

(1) In a passenger^s action for in¬ 
juries received as a result of being 
pushed under a moving car by a 
crowd of intending passengers, the 
claim that earner had used the same 
negligent means to protect passen¬ 
gers in the past with no untoward 
results cannot be upheld, since a 
mere negligent method for a long 
period of time, without injuries, does 
not establish a correct standard of 
care and safety —G-rubb v. Kansas 
City Rys. Co., 230 S.W. 675, 207 Mo. 
App. 16. 

(2) That a passenger who was m- 
jured had used railroad platform for 
five years, and had never before been 
crowded off durmg “msh” period, 
was not measure of railroad’s liabil¬ 
ity or duty—Sandler v. Hudson & 

1345 


31 R. Co.. 151 A 99, 8 K.J.Misc 557. 
affirmed 156 A. 459, 108 N.J Daw 203- 

Uzenrslon trains 

A carrier, inviting public to use its 
excursion trams, has notice that 
large crowds are likely to assemble, 
and must use proper care to protect 
them from injury from a sudden rush 
by the crowd to enter cars immedi¬ 
ately on arrival of its trains—Coyle 
V. Philadelphia & R Ry. Co, 100 A. 
1005, 256 Pa. 496—^10 C.J p 921 note 
87 [b]. 

Tendency to pii^ toward cars 

“Whenever from past experience it 
may be reasonably anticipated by the 
carrier that at a given time in its 
terminal there will be an unusual 
crowd, it must take notice of the 
fact that under such conditions such 
crowds in attempting to board its 
cars will indulge the naturally selfish 
propensity of pushing, showing, and 
jostling, even to boisterousness, to 
the end that they may promptly 
board the cars, and that in such cir¬ 
cumstances its passengers may he 
injured ”—South Covmgtop & C. St. 
Ry V Vanice, 278 S.W. 116, 117, 211 
Ky. 774. 

1- Ala.—Alabama Great Southern R. 

Co V. Bell. >76 So. 920. 200 Ala. 562. 
Mass —^Martin v. Boston Elevated 
Ry. Co., 160 N.E 300. 262 Mass 
542—Sack v. Davis. 139 N.E. 819, 
245 Mass. 114 

N J.—^Janderup v. Rantan River R. 
Co, 102 A. 1053. 91 NJ.Daw 327— 
Kalleberg v. Raritan River R. Co., 
102 A. 350, 91 N.J.Daw 222. 

N Y —^McKiTiney v. New York Consol. 
R. Co.. 129 NE 652, 230 NY. 194, 
reversing 172 N.Y.S. 906, 186 App. 
Div. 959. 

Pa.—Spagnol v. Pennsylvania R. Co, 
123 A. 781, 279 Pa. 205, 32 A.L R. 
1313—^Prettjnnan v. Trenton Trans¬ 
portation Co, 73 Pa.Super. 353. 

Absence of pxeviGus boisterous con¬ 
duct 

Carrier was not liable to entrain¬ 
ing passenger whose injury was oc¬ 
casioned by jostling and pushing of 
crowd on platform, where there was 
no evidence of boisterous conduct on 
previous occasions, and the carrier 
had no notice that there would he 
such conduct.—^Martin v. Boston Ele¬ 
vated Ry. Co., 160 N.E. 300, 262 Mass. 
542. 

Acts of carrier cana^ng crowding 
(1) Street railway was held not 
negligent in moving car forward 
from one berth in the station to an¬ 
other, so that an intending x>assengeT 
was thrown to platform by crowd. 



§ 720 


CAItEIEBS 


13 C.J.S 


sive crowdin^,2 and to control boisterous or unruly 
crowds by providing proper facilities, such as gates 
or guard rails, to safeguard passengers,^ or by 


providing a sufficient number of employees to polict 
the unruly crowd.^ Further, this duty may require 


where unruliness had not occurred 
in the past—Alward v. Boston Ele¬ 
vated Ry Co, 145 N E 332, 250 Mass. 
244. 


(2) Woman thrown to platform, on 
which she was waiting to board tram 
at closed front end door of car, when 
crowd rushed toward rear door Im¬ 
mediately after railroad company’s 
employee passed front door without 
opening it, was held not entitled to 
recover damages from company for 
resulting injuries.—Hanshew v. L«e- 
high Valley R Co, 286 N.Y.S. 589, 
247 App.Div. 784. 


"So inAic^tioii. of crowd. 

A subway carrier was not bound 
to anticipate that a large number 
of people would congregate at a sta¬ 
tion in one minute’s time, where 
there was nothing to indicate that 
such a thing might happen—^McKin- 
xney v. New York Consol. R. Co., 129 
]!i.E. 652, 230 N.Y. 194, reversmg 172 
n\y S. 906, 186 App.Div. 959. 


toward cars 
(Ijk “The company is not bound to 
anticlB^te the crowd will, in disre¬ 
gard oil the rights of others, surge 
toward entrances, injuring per¬ 

sons abc}'l|iit«*^^Ll>oard the cars.” 
Spagnol Rennfcirtvania R. Co, 123 
A. 781. 78\ 279 Ha 205, 32 A.I^R. 
1313. ^ ^ 

• (2) Where, a passageway provided 

for passenger^’ use in hbarding trains 
was ordinArily safe, buit because of 
crowd a passenger was pushed 
into the path of a train, the carrier 
was not liable, since there were no 
abnormal conditions arid the rush of 
the crowd could not tiave been anti¬ 
cipated. 

Ala.—Alabama Great Southern R. Co. 

V. Bell, 76 So. 920, 200 Ala. 562. 
Pa.—Prettyman v. Trenton Trans¬ 
portation Co., 73 Super. 353. 


(3) Carrier was mot liable for in¬ 
juries to prospective passenger push¬ 
ed under train by ^rowd in absence 
of likelihood of lawlessness or riot¬ 
ousness—Sack V- Davis, 139 NE. 
819, 245 Mass. 114. 


S. Mo.—Grubb v. EAnsas City Rys. 

Co., 230 S-W 675, 207 Mo.App. 16. 
N.Y.—McGearty v. Manhattan Ry. 
Co., 43 N.YS. 1086, 1087. 15 App. 
Div. 2—Allessi v. New York Rapid 
Transit Corporation, 297 N.Y S. 
1011. IS 17. 163 Misc. 815—Dashew 
V. Interborough Rapid Transit Co., 
175 N.Y.S. 875 

Pa—^Muhlhause v Monongahela St. 

By Co, 50 A, 937, 201 Fa. 237. 

10 aj p 921 note 87 tdj. 

“The . . . [carrierj must be 
assumed to have known the capacity 
of Its platform and urhen it had ad¬ 
mitted passengers to the extent ofj 


such capacity- If, when having done 
this, the passengers were not re¬ 
moved by Its trains, it became its 
duty to permit no more to enter.”— 
McGearty v. Manhattan Ry. Co., su¬ 
pra—^Allessi v. New York Rapid 
Transit Corporation, supra. 

Crowd exceeding car’s csapacity 
“To permit . . . 150 or 200 per¬ 

sons anxious to return home to go 
into the mclosure used as a station 
platform for entering a car with a 
seating capacity of 45 people, at 9 
o’clock at night . . . would nec¬ 
essarily result in danger;” the cai> 
rier should have admitted only a suf¬ 
ficient number of persons to fill the 
car.—Muhlhause v. Monongahela St 
Ry. Co.. 50 A. 937, 939. 201 Pa. 237. 

Boom back of platform 

Where the platform adjoined a 
public highway so that there was 
ample room for the crowd behind the 
platform, it cannot be said that the 
platform accommodations were in¬ 
sufficient.—^Janderup v. Raritan Riv¬ 
er R Co. 102 A. 1053. 91 N.J Law 
327—Elalleherg v. Rantan River R 
Co., 102 A. 350. 91 N.J.Law 222. 
What constitutes excessive crowding 
(DA crowd on a subway station 
platform must prevent free action.— 
Commerford v. Interborough Rapid 
Transit Co., 192 N.Y.S. 349, 199 App. 
Div 852 

(2) “Permittmg the platform to be 
crowded to repletion does not of it¬ 
self constitute negligence.”—^Bryant 
V. Boston Elevated Ry Co, 122 N. 
E. 744, 746, 232 Mass 549. 

(3) "That a subway station is 
crowded with people pushing and 
hurrying to enter cars and similar 
conditions had. obtained at other 
times is not sufficient to establish 
negligence.”—Martin v. Boston Ele¬ 
vated Ry. Co., 160 N.B. 300, 301, 262 
Mass. 542. 

(4) The overcrowdmg of a station 
which exposes passengers to danger 
IS sufficient basis for a finding by a 
jury of the carrier’s negligence—^Al- 
lessi V. New York Rapid Transit Cor¬ 
poration. 297 N.Y.S. 1011, 163 Misc. 
815. 

3^ N.Y.—McGearty v By 

Co.. 43 N.Y.S. 1086, 15 App.Div. 2 
—Allessi V. New York Rapid 
Transit Corporation, 297 N.Y.S. 
1011, 163 Misc. 815. 

Pa —^Muhlhause v. Monongahela St- 
Ry. Co, 50 A. 937, 201 Pa 237— 
Prettyman v. Trenton Transporta¬ 
tion CJo., 73 Pa.Super. 353. 

Diificalty of control 

“It is no sufficient reason for not 
using the gate for this purpose [con¬ 
trol of large crowds] that ... 


It would he difficult to keep the 
crowd outside, and that there would 
be serious danger of injury to wo¬ 
men and children in doing so ”— 
Muhlhause v Monongahela St. Ry. 
Co, 50 A. 937, 939. 201 Pa. 237. 

Absence of a guard rail bas a di¬ 
rect relation to the number of per¬ 
sons who may safely be admitted to 
the platform.—McGearty v. Manhat¬ 
tan Ry. Co., 43 N.Y.S. 1086, 15 App. 
Div. 2. 

U.S—^Maryland Dredgnng & Con¬ 
tracting Co. V. Hines, C C.A-Md., 
269 P. 781. 

Ky.—South Covington & C- St. Ry 
V Vanice, 278 S.W 116, 211 Ky 
774. 

Mass.—^Bryant v. Boston Elevated 
Ry. Ck). 122 N.B. 744. 232 Mass 
549—^Kuhlen v. Boston & N. St 
Ry. Co. 79 N.E. 815, 193 Mass. 
341, 7 LR.A..NS. 729. 118 Am.S.R 
516. 

Mo.—Grubb v ICansas City Rys. Co, 
230 S.W 675, 207 Mo.App. 16. 

N.Y —Commerford v. Interborough 
Rapid Transit Co, 192 NY.S. 349, 
199 App Div. 852—Allessi v New 
York Rapid Transit Corporation, 
297 N.YS. 1011, 163 Misc. 815— 
Parmer v Interborough Rapid 
Transit Co, 205 N.Y.S. 479, 123 
Misc 383 

Pa.—C!oyle v Philadelphia & R. Ry 
Ck>. 100 A. 1005, 256 Pa. 496— 
Muhlhause v. Monongahela St. Ry 
CJo.. 50 A. 937, 201 Pa. 237. 

10 CJ- p 904 note 57—p 921 note 87 
Disturbance of peace as prerequisite 
“It was not necessary before the 
. . [earner] could properly act 

that the crowd should he so violent, 
notous and disorderly as to endanger 
and disturb the public peace”—^Bry¬ 
ant V. Boston Elevated Ry. Co., 122 
I NE. 744. 746. 232 Mass. 549. 

ZTo guards necessary where no over¬ 
crowdmg 

Unless a subway platform is over¬ 
crowded, and crowding caused injury 
to passenger boarding car, there was 
no duty or need for carrier to have 
gniards there, and absence of guards 
was not negligence—Commerford v 
Interborough Rapid Transit CJo, 192 
N Y S. 349. 199 App.Div. 852—^Parmer 
V Interborough Rapid Transit Co, 
205 N.Y.S. 479. 123 Misc. 383. 

‘Suffi.'denoy of guards 

(1) The earner is required to fur¬ 
nish a sufficient police force to pro¬ 
tect its passengers against assaults 
or violence and crowds which might 
reasonably ’be expected, but not one 
sufficient to overcome all violence to 
passengers from strangers wheu 
such violence is not to he reasonably 
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the carrier to provide both.® 

Degree of care required. Tn the performance 
of its duty to protect passengers from dangerous 
crowds, the carrier is commonly required to exer¬ 
cise reasonable or ordinaiy care,® although the 
highest degree of care has been required by a few 
authorities.^ 

§ 721. Duty to Keep Station Open, 

Heated, and Comfortable 

a. Duty to keep station open 

b. Duty to keep station heated and com¬ 

fortable 


a. Duty to Keep Station Open 

It is the earner's duty to keep its stations or wait¬ 
ing rooms open for a reasonable time, or for such period 
as a statute or rule of the railroad commission prescribes, 
before and after the arrival and departure of trains. 
The prescription of a certain time does not relieve the 
carrier of the duty to keep stations open for a longer 
time if circumstances require. 

It IS not only the duty of a carrier to provide 
and maintain safe and adequate stational facilities, 
supra § 717, but it is also its duty to keep its 
stations or waiting rooms open, for the accom¬ 
modation of passengers, for a reasonable time,® 


expected.—^Maryland Dredging: & 
Contracting Co. v. Hines. C.C.A.Md.. 
269 F. 7S1. 

(2) Carrier must fumisii sufficient 
guards to control crowd m pushing 
and jostling in boarding cars, so as 
to prevent injury to passengers — 
South Covington & C. St. Ry. v. 
Vanice, 278 S.W. 116, 211 Ky. 774. 

(3) *Tt would be unreasonable to 
require . [the camerj to 
maintain a force of men large 
enough to suppress a riotous dem¬ 
onstration.”—Spagnol V. Pennsylva¬ 
nia R Co. 123 A 781, 782, 279 Pa. 
205, 32 AL.R. 1313 

Dxiviiig from sheitar 

Where a news stand was six feet 
from the edge of the platform, and 
some passengers were gathered at 
that point for protection from the 
wind, the carrier's gruard had no 
duty to drive them from this shel¬ 
ter—Williams V. New York Rapid 
Transit Corporation, 6 NE 2d 58, 
272 N.T. 366. reversing 288 NY.S 
778, 248 AppDiv. 765. 

l>iity in absence of adequate 
ties 

“There is a distmction as to a 
earner's duty in handling a crowd 
at a station like this [having a plat-' 
form 480 feet by 18 feet] and that 
where they gather at resorts and 
popular places of amusement where 
no adequate station facilities are of¬ 
fered. Coyle V. P. & R. Ry. Co., 100 
A. 1005. 256 Pa 496. At the latter 
places the company must employ as¬ 
sistance to keep the crowd away 
from the trains as much as possi¬ 
ble.”—Spagnol V. Pennsylvania R 
Co., 123 A. 781, 782, 279 Pa. 205. 

Bestraint by warning and force 

Transit corporation has a duty, 
with respect to the surging forward 
of passengers at busy subway ter¬ 
minal at time of arrival of tram, to 
“watch the conditions and by warn¬ 
ing and by physical opposition if 
necessary, restrain aggressive per¬ 
sons and make the entrance orderly 
so far as reasonable use of abili¬ 
ties permits.”—Allessi v. New York 


Rapid Transit Corporation, 297 NY. 

5. 1011, 1015. 163 Misc. 815. 

5- NY —^McGearty v. Manhattan 
Ry. Co. 43 N.Y.S 1086. 15 App Div. 
2—Allessi V. New York Rapid 
Transit Corporation, 297 N.Y S. 
1011. 163 Misc. 815. 

Pa —^Muhlhause v. Monongahela St. 
Ry Co. 50 A. 937, 201 Pa. 237 

6. Mo.—Oesch v- St Louis Public 
Service Co.. 59 S.W.2d 758. 228 Mo. 
App. 1055 

N J-—Sandler v Hudson & M. R Co, 
151 A. 99, 8 N-JMisc. 537. af¬ 
firmed 156 A 459. 108 N J.Law 203 
N Y —^IVIcGearty v Manhattan Ry. 
Co.. 43 N.YS. 1086, 15 App.Div. 
2—^Allessi V New York Rapid 
Transit Corporation, 297 N.Y.S. 
1011, 163 Misc. 815. I 

Pa—Coyle v. Philadelphia & R Ry. 
Co., 100 A. 1005, 256 Pa. 496— 
Miihihause v. Monongahela St. Ry. 
Co , 50 A. 937, 201 Pa 237—^Pretty- j 
man v. Trenton Transportation 
Co., 73 Pa.Super. 353. 

10 C.J. p 921 note 87 

"The . '. , [carrier] is bound 

to use the skill and care such as 
would be exercised by a good and 
diligent businessman in his particu¬ 
lar vocation, and such degree of rea¬ 
sonable skill and care should he ex¬ 
ercised in handling passengers on 
platforms and ways to incoming 
trains.”—AUessu v. New York Rapid 
Transit Corporation, 297 N.Y.S. 1011, 
1015, 163 Misc 815 
Corpus Jtizis quoted 
Mo.—Oesch V. St. Louis Public Serv¬ 
ice Co. 59 S.W.2d 758. 760, 228 
Mo.App. 1055. 

‘‘Siuh rule is firmly established" 

N J —Sandler v. Hudson & M. R. Co., 
151 A 99, 100, 8 N.J.M 1 SC. 537, af¬ 
firmed 156 A. 459, 108 N.JXaw 203. 
Care required in trausportatiou dis- 
tingulidLed 

“That . . . [the duty] does not 

require generally even the highest 
degree of practicable care, as m the 
actual transportation of passengers, 
is evident, as the passenger is not 
deprived in such case of his power 
of self-protection, which to a large 
degpree is preserved to him.”—Allessi 
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I V. New York Rapid Transit Corpora- 
I tion, 297 N.Y.S 1011. 1015. 163 Misc. 
815. 

Pactors affecthig care required 

“In considering the degree of care 
required by the carrier . . . con¬ 

sideration must be had of the fol¬ 
lowing elements- (a) Width and 
length of the station platform; (h) 
location of the entrances and exits; 

(c) number of exits and entrances; 

(d) normal traffic; (e) ‘rush hour^ 
traffic; (f) presence and necessity 
for guard rails; (g) necessity and 
number of guards; (h) obstruction 
on platform by pillars, news stands; 
(i) space between platform and 
tram; (j) whether the station plat¬ 
form is straight or curved and re¬ 
spective distances of train to 
straight and curved platform; (k) 
visibility of station platform, en¬ 
trances to subway cars, (I) warn¬ 
ings of danger by signs or guards, 
etc ”—Allessi v. New York Rapid 
Transit Corporation, 297 N.Y.S. 1011, 
1016. 163 Misc. 815. 

7. TJ.S.—^Maryland Dredging & Con¬ 
tracting Co. V. Hines, C.C A.Md., 
269 F. 781 

Mass —Kuhlen v Boston & N. St. 
Ry. Co.. 79 N.E. 815. 193 Mass. 341, 
7 L.R.A.. N.S., 729, 118 Am S.R. 
516 

As to boarding pn^srenger 

Carrier held to owe highest de¬ 
gree of care to protect passenger 
about to hoard car at terminal sta¬ 
tion from a boisterous crowd.— 
South Covington & C St- Ry. v- 
Vamce. 278 S.W. 116 211 Ky. 774. 
Vode of conveyance and operation as 
factons 

“Persons waiting to board a train 
. . . are entitled to receive from 

the earner the highest degree of 
care for their safety consistent with 
the mode of conveyance and its prao 
tical operation.”—Maryland Dredging 
& Contracting Co v. Hines, C.C.A. 
Md. 269 P 781. 782. 

& Miss.—^Williams v. Southern R. 

Co.. 59 So. 850, 851, 102 Miss. 617. 
10 C.J. p 804 note 57, p 921 note 89. 

“It IS unnecessary to cite author¬ 
ities for the statement that the com- 
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or for such time as a statute® or a rule of the 
railroad commission^® may prescribe, before and 
after the arrival and departure of trains; and 
the duty to keep waiting rooms open for reason¬ 
able periods exists also where a statute provides 
that waiting rooms shall be kept open at such 
hours as to accommodate passengers traveling over 
the carrier’s road on any of its trains, and nam¬ 


ing no specific time.^^ The fact that a statute or 
rule prescribes a certain time does not relieve the 
carrier of the duty of keeping its stations open for 
a longer time if the circumstances of a particular 
case require it.^^ The carrier is liable to one suf¬ 
fering injury as a result of its failure to perform 
this duty.i® 

Statutes as ajfecting departing passengers. A 


mon law, m the absence of any 
statute, requires all common car¬ 
riers of passengers to keep their 
waiting rooms open and comfortably 
heated for a reasonable time before 
and after the arrival and departure 
of all trains.”—Williams v. South¬ 
ern R Co., supra. 

The rule as stated in Corpus Jtiris 
IS cited in Hansen v. Oregon Short 
lane H. Co.. 188. P. 852. 856. 55 XltaJh 
577. 

DetermlTis*tion of reasonable time 
‘For the courts to determine what 
IS a reasonable time, it is important 
to know all of the facts and circum¬ 
stances going to make up the case to 
be decided ”—Williams v. Southern 
R. Co., 59 So- 850. 851, 102 Miss. 617 

fSxatnitouLS passenger 

One who has a pass from the ear¬ 
ner and who goes to the station 
to await the train is deemed a pas¬ 
senger, and is entitled to recover for 
injury from exposure caused by 
station agent's failure to keep the 
waiting room open.—^Hansen v. Ore¬ 
gon Short Line R- Co., 188 F. 852, 55 
Utah 577. 

Station cnstoms^-Hiv open 

A passenger who went to the sta¬ 
tion two hours before the train was 
due, and three hours before it actu¬ 
ally arrived, and who was refused 
admission to the locked waiting 
room which was customarily kept 
open all night when it was cold, was 
allowed to recover for inSuries caus¬ 
ed by exposure.—^Hansen v. Oregon 
Short Lane R. Co., 188 P. 852. 55 
Utah 577. 

’Wheare no dnty to provide station 

A railroad company which builds 
the station house and waiting room 
at a certain station cannot arbitrari¬ 
ly deny the use thereof to a par¬ 
ticular passei^er, even though it is 
not under a duty either at common 
law or under statute to maintain a 
waitmg room at that particular sta- 
^on—Waldrop v. Nashville, etc, R. 
Co.. 62 So. 769, 183 Ala. 226. 

9i. Miss.—Adams v. Tazoo & M. V- 
R. Co. 76 So. 733, 116 Miss. 865 
Tex.—Gulf, C & S. P. Ry. Co. v. 
Williams. ComApp, 26S S.W. 149, 
reversing, CivApp., 251 S.W. 553— 
International, etc., R. Co v. Pevey, 
70 S.W 778. 30 Tex.CivApp. 460. 

10 C.J. p 921 note 90. 


Statute as reasonable time 

The time prescribed in the statute 
during which stations must he kept 
open is the legislative construction 
of a reasonable time for that pur¬ 
pose, and, where a railroad in com¬ 
pliance with the statute opened its 
station one hour before the depar¬ 
ture of a train, it was not liable to 
a prospective passenger for injuries 
resulting from exposure before the 
station was opened—^Texas Midland 
R Co. V. Gnggs, TexCivApp-, 106 S. 
W. 411. 

Truschednled stop at passenger’s re¬ 
quest 

Where a tram stops, at a passen¬ 
ger’s request, at a station at which 
it was not scheduled to stop, there is 
no liability on the part of the ear¬ 
ner for failure to have the depot 
open for the time prescribed in the 
statute—St. Louis Southwestern R 
Co. V. Wallace, 74 S.W. 581. 32 Tex. 
Civ.App- 312. 
nag station 

(1) The rule stated in the text has 
been applied to flag stations.—^AflaTns 
V Yazoo & M. V R. Co, 76 So 733, 
115 Miss. 865—^10 CJ. p 921 note 89 
[a] (2) 

(2) However, a statute requiring 
railroads to keep their ticket oflBlces 
at regular passenger depots open for 
at least thirty minutes before the 
time of departure of trains, and to 
open waiting rooms for the same 
time as ticket offices, has been held 
not to require railroads to keep de-j 
pots open at flag stations during the 
nighttime—Saudifer v Louisville, 
etc., R. Ca, 89 S.W. 528, 28 Ky.L. 
464. 

la S C,—^Neal v. Southern R. Co , 
75 S.E. 405, 92 S.C. 197. 

11. S.C—Ginn v. U. S. Railroad Ad¬ 
ministration. 103 S.E1 548, 114 S C 
236—Neal v Southern R. Co, 75 
SE. 405. 92 SC. 197. 

InfAiidinif paa*..Auger protected 
S C.—Ginn v. U. S. Railroad Admin¬ 
istration. 103 S.E. 548, 114 S.C. 236. 

Passenger ebauging trains, who 
had to wait seven hours, and was 
kept out of the waiting room for 
two hours, was held entitled to re¬ 
cover for injuries suffered as a re¬ 
sult of the exposure.—^Neal v. South¬ 
ern R Co., 75 S E 405, 92 S.C. 197. 
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XTotice of desire for specif care 
“Reasonable notice should be give 
to the railroad if special care and 
attention is desired, otherwise, a 
sick passenger would bear the same 
relation to the railroad company as 
a well passenger, and would have, 
in the absence of notice, no higher 
right.”—Ginn v. U S. Railroad Ad¬ 
ministration, 103 S.E. 548, 549, 114 
SC. 236. 

12. Miss—Williams v. Southern R 
Co. 59 So. 850, 102 Miss. 617. 

10 C.J p 922 note 92. 

Counmi canon’s mle XUmrely minlTiniiiii 

time 

Where a statute required waiting 
rooms to be “kept open at such 
hours as to accommodate passengers 
traveling over such road on any of 
Its passenger trains,” and a rule of 
the railroad commission slated that 
they must be kept open for at least 
thirty minutes before the scheduled 
arrival of a train, it was held that 
the statute established the carriers 
duty to keep open for a reasonable 
time, and that the rule merely estab< 
lished a Tninimum time—^Neal v 
Southern R. Co, 75 S E. 405, 407, 92 
S C. 197. 

13u Ala.—Waldrop v. Nashville, etc, 
R Co, 62 So. 769, 183 Ala. 226 
Ark—St Louis, etc., R. Co. v Wil¬ 
son, 66 S.W. 661, 70 Ark. 136, 91 
Am.SR 74. 

Kan —Higgins v Southern Kansas 
Stage Lines Co, 42 P.2d 599, 141 
Kan 641. 

S C.—Ginn v. U. S Railroad Admin¬ 
istration. 103 SE. 548. 114 SC 236 
— ^Neal V. Southern R Co., 75 S.E 
405. 92 S C. 197. 

Utah.—^Hansen v. Oregon Short Lme 
R Co, 188 P. 852, 55 Utah 577. 

Exclusion from tiielter 

(1) A earner is liable to a pas¬ 
senger for sickness resulting from 
her ejection from the wailing room 
—Waldrop v. Nashville, etc, R. Co, 
62 So. 769. 183 Ala. 226 

(2) Where a motor bus carrier was 
bound to provide station accommoda¬ 
tions, a colored woman excluded 
from the only station on a cold and 
stormy mght can recover from the 
earner for injury suffered as a re¬ 
sult of the exposure.—^Higgins v 
Southern K«Tii»A<5 Stage Lmes Co., 42 
P.2d 599, 141 Kan. 641. 
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statute requiring railroad companies to provide 
waiting rooms “for passengers waiting for trams” 
does not absolve such a company from its duty 
to provide shelter for a departing passenger who 
needs to remain in order to save himself from 
grievous bodily harm.^^ Similarly, where a statute 
requires waiting rooms to be kept open “until the I 
train departs,” the carrier is not liable, for failure 
to keep its waiting room open, to a passenger who 
reached it after the tram had dcparted.^^ 

b. Duty to Keep Station Heated and Com¬ 
fortable 

It 18 the carrier’s duty, under or apart from stat¬ 
utes, to keep its stations and waiting rooms reasonably 


comfortable and decent, as by heating them when neces¬ 
sary; but mere violation of such statute does not Justify 
recovery by a passenger in the absence of proof of iniury. 
A statutory duty to heat stations when necessary Is not 
absolute, but depends on weather conditions. 

Concomitantly with its duty to keep its stations 
open for a reasonable lime before and after the 
arrival and departure of trains, as considered in 
subdivision a of this section, it is the duty of the 
earner to keep the station or waiting room rea- 
sonabh' comfortable and decent.^® Thus the ear¬ 
ner must use reasonable care to have its waiting 
rooms and stations, when necessary, comfortably 
heated^^ and ventilated.is 

Where a statute requires waiting rooms and sta- 


Fassensrer locked in 

A railroad company is liable for 
its agent’s knowingly permitting its 
waiting room at a station to be and 
to remain locked, against the pro¬ 
test of a prospective passenger in 
the room, when, by the exercise of 
ordinary care, such agent could have 
prevented its being locked, or could 
have opened it —St. Louis, etc, R. 
Co. V. Wilson, 66 S W. 661, 70 Ark. 
136. 91 Am S R 74. 

Untrance to depot obstructed 

(1) Where a train blocked the ap¬ 
proach to the depot for an unrea¬ 
sonable time, compelling a passen¬ 
ger to remain in the cold, there was 
held to he negligence, and the car¬ 
rier was liable for the injury re¬ 
sulting from the exposure.—^Louis¬ 
ville, etc, R Co V. Daugherty, 108 
S.AV. 336, 32 KyJL. 1392, 15 L.R.A, 
NS. 740. 

(2) Carrier's duty to keep ap¬ 
proaches unobstructed see supra § 
714 a. 

14. Ala—Waldrop v. Nashville, etc., 
R. Co.. 62 So. 769, 771. 183 Ala. 226. 

15. Ky—Ward v. Louisville, etc., R. 
Co., 183 S.W. 211. 168 Ky 826 

Time to make azxaii£r*™^^ts 

However, a passenger who reaches 
an open waiting room after the de¬ 
parture of the train cannot he eject¬ 
ed until he has had a reasonable 
time to make arrangements to con¬ 
tinue his journey, or to protect him¬ 
self against the weather.—Ward v, 
Louisville, etc, R. Co, 183 S.W. 211, 
1^8 Ky 826. 

16. Ark—^Kansas City Southern R. 
Co. v Cobh, 178 S.W 383. 118 Ark. 
569—St. Louis, etc. R. Co. v Wil¬ 
son. 66 S.W. 661, 70 Ark. 136, 91 
Am.SR 74 

Ga.—Nashville, C. & St. L. Ry. v. 
Mooneyham, 139 S K 589, 37 Ga. 
App 236. 

N C.—^Hipps V. Southern Ry., 99 S B. 

335. 177 NCL 472. 

10 C.J. p 922 note 93. 


This role as stated in Corpus Juris 
IS quoted with approval in Hipps v. 
Southern Ry.. 99 S E. 335, 336. 177 N. 
C 472. 

Carrier must exeredse or^i-nsi.ry dil¬ 
igence toward passenger as respects 
comfort at station while uraiting for 
tram.—^Nashville, C. & St. L. Ry. v. 
Mooneyham, 139 SB. 589, 37 GaApp. 
236 

Accumulation of* smoke 

Permitting the accumulation of 
smoke to the discomfort of a wo¬ 
man passenger is neglect of this du¬ 
ty.—^Texas, etc, R. Co. v. Cornelius, 
30 SW. 720, 10 Tex Civ App- 125. 

Cancellation of trains without notice 
Where an intending passenger suf¬ 
fered injury because the night was 
cold and the waitmg room filthy, un-* 
heated, and uncomfortable, the car¬ 
rier was not relieved of its duty by 
the fact that it had been compelled, 
by high water, to withdraw its regu¬ 
lar train, where it had failed to noti¬ 
fy prospective passengers on a con¬ 
necting carrier's line of the cancel¬ 
lation—Chicago, etc, R Co. v. Ste¬ 
phens, Tenn., 218 F. 535, 134 C.CA. 
263 

Fermission to xue office 

The custom of the agent in charge 
of a depot to invite passengers, 
when the weather is disagreeable, to 
come mto the office m the depot, does 
not relieve the earner of liability for 
failure to maintain a proper waiting 
room.—^Missouri, etc, R. Co. v. Mc- 
Cutcheon, 77 S W. 232, 33 Tex.Civ 
App- 557. 

17. U S.—Chicago, etc, R. Co v 
Stephens, Tenn., 218 F. 535, 134 
CCA 263. 

Ark.—Kansas City Southern R. Co v. 

Cobh. 178 S.W. 383, 118 Ark. 569. 
Ky.—Davis v. AUen. 251 S.W. 194, 
199 Ky. 442 

Minn.—^Barnett v. Minneapolis, etc., 
R. Co, 143 N.W. 263, 123 Mum. 153, 
48 L.R.A..N.S, 262. 

Miss.—Williams v. Southern R- Co., 
59 So 850, 102 Miss. 617—Adams 
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V. Yazoo & M- V. R. Co., 76 So. 
733. 115 Miss. 865. 

Tex.—Gulf. C & S. F. Ry. Co. v Wil¬ 
liams, Civ.App., 290 S-W- S46. 

10 CJ p 922 note 94. 

Necessity of proper veutUatiou of 
public conveyances and stations dur¬ 
ing the influenza epidemic of 1918 
did not lessen the duty of a carrier 
to keep its waiting rooms comforta¬ 
bly heated for its passengers—^Davis 
V. Allen, 251 SW 194, 199 Ky. 442. 

Fersou waiting between trains 

(1) One waiting at a station, after 
arriving on one tram, to make con¬ 
nection with another train, is a pas¬ 
senger and entitled to a comfortable 
and heated depot.—Chicago, etc, R. 
Co V. Stephens, Tenn, 218 F. 535, 134 
CC.A. 263 

(2) However, where a person in¬ 
tending to take an early morning 
train arrived at the depot on anoth¬ 
er tram at 11:30 P M. the evening 
before, defendant carrier was under 
no obligation to furnish him a warm 
waiting room before he purchased 
his ticket the next morning, he be¬ 
ing a mere licensee prior thereto. 
—^Barnett v. Minneapolis, etc, R. Co., 
143 N.W. 263, 123 Minn. 153. 48 L. 
RA..NS., 262. 

Failure of railroad. coTn'mi«^sioiL to re^ 
quire 

However, where a statute confers 
authority on the railroad commission 
to require railroads to heat waiting 
rooms, hut the railroad commission 
has made no such requirement, there 
is no duty on the carrier to do so — 
Page V. Louisville & N. R. Co., 29 
So. 676. 129 Ala. 232 

ViolatioiL of duty as uegligeuce 
A failure to provide warmth in 
midwinter is *^t least prima facie 
evidence of negligence.”—St. Louis, 
etc., R. Co. V Wilson, €6 S.W. 661, 
662, 70 Ark. 136. 91 Am.S.R. 74. 

18. Iowa.—Drummy v. Minneapolis, 
etc.. R. Co., 133 NW. 655, 153 Iowa 
479. 



§ 721 


CARBIER8 


13 C.J.S. 


tions to be heated, or open and heated, during 
certain prescribed times before or after the arrival 
or departure of trains, the carrier must perform 
the duty so imposed,^® and its failure to do so con¬ 
stitutes negligence;-® but the existence of such a 
statute does not relieve the carrier of its common- 
law duty to provide hcat-^^ The mere violation 
of such a statute, in the absence of proof of in¬ 
jury to a passenger entitled to use the station, does 
not render the carrier liable.22 

Duty dependeyit on weather conditions. Where 
one statutory provision requires that stations be 
kept open and warmed at certain times, and an¬ 
other provision that stations while in use shall 
be heated “if necessary,” the duty so imposed is 
not absolute, but depends on the condition of the 
weather ;23 and, in determining whether artificial 
heat is necessary, the carrier has been required 
to use that high degree of care that a very cau¬ 
tious and prudent person would use in similar 
circumstances.^^ 

Carriers using union stations. Carriers using 
union stations have the joint duty of keeping the 
station warm for passengers 5 but the Tninim ii Tn 
time prescribed in a statute is not applicable to 


such stations, and carriers must perform the duty 
as established by the common law, since the time 
passengers may have to wait vanes so widely.26 

§ 722- To Whom Carrier Liable for Unsafe 
Premises 

The earner is liable for unsafe premises not only to 
passengers, but to all on the premises at its express or 
implied invitation or to transact legitimate business with 
its agent. Thus the carrier may be liable to prospective 
or departing passengers and to those accompanying or 
meeting them; to passengers alighting temporarily at 
intermediate stations, at its express or implied invitation 
or for a reasonable and usual purpose; or to persons 
riding on free passes. 

The carrier’s duty of using reasonable care to 
make the premises safe, and the corresponding lia- 
bilily for injuries resulting from negligence in do¬ 
ing so, as considered in §§ 713-721 supra, is not lim¬ 
ited to passengers in the act of boarding or alight¬ 
ing from the vehicles, but applies to all persons who 
are on the premises at the express or implied invi¬ 
tation of the carrier, or for the purpose of attend¬ 
ing to legitimate business with its agent.27 Thus 
persons awaiting trains which they intend to board 
may recover from the carrier «for injuries caused 
by the unsafe condition of the premises simi¬ 


le. NC.—Hipps V. Southern Ry., 99 
S.E. 335, 177 KC. 472 
Tex.—Gulf, C & S F. Ry. Co. v. 
Hitt, Civ.App. 60 SW2d 864—-Chi¬ 
cago, R. I & G. Ry. Co V Faulk¬ 
ner, CivApp, 194 S-W. 651—Texaas 
Midland R Co. v Griggs,•Civ.App., 
106 S.W. 411—St. Louis Southwest¬ 
ern R. Co. V. Lowe, CivApp., 97 
S.W. 1087. 

10 C J. p 922 note 96. 

Passenger carried past destination 
Where a passenger was carried 
past her destination, and the station 
at which she alighted was cold and 
unheated, she could recover for in¬ 
jury suffered as a result of the ear¬ 
ner's failure to use ordinary care in 
the performance of its statutory du¬ 
ty.—Kansaas City Southern R. Co. v. 
Cobh, 178 S.W. 383, 118 Ark. 569. 

Station open at not prescribed 

If waiting rooms are kept open for 
accommodation of public at times 
other than as presenbed by statute, 
the railway company must use care 
to keep them heated when necessary 
to prevent injury to those lawfully 
occupying them—Gulf, C & S. F. 
Ry. Co. V Tex.Com.App. 

268 S.W. 149, reversing, CivApp., 251 
S.W. 553—Gulf. C. & S. F. Ry. Co. v 
Williams, Tex.Civ.App., 290 SW 846. 

20u Tex—Gulf, C. & S. F. Ry. Co. v. 
Hitt. Civ.App, 60 S-W.2d 864—Chi¬ 
cago, R. I. & G Ry. Co v. Faulk¬ 
ner, CivApp. 194 S.W. 651. 


STegligence per se 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Hitt, CivApp, 60 S.W 2d 864— 
Chicago, R. L & G Ry. Co. v. 
Faulkner, CivApp, 194 S.W 651. 

2L Miss.—Williams v. Southern R. 

Co., 59 So. 850. 851, 102 Miss 617. 
NC—^Hipps V. Southern Ry., 99 SB, 
335, 177 NC. 472 

Tex—Southern Kansas R. Co v. 

Caylor, CivJlpp., 135 S.W. 1087 
10 C J p 922 note 97 

“The mimmum time fixed in this 
statute can never be used to bar a 
recovery m any case . . . where 

the facts show that the company 
should have kept the rooms open 
and comfortable for a longer period 
of time”—Williams v. Southern R. 
Co., supra. 

Waiting between trains 

A passenger who takes passage at 
a station of a railroad company, des¬ 
tined to a distant pomt on its Ime, 
and who, because of schedule ar¬ 
rangements. occupies a waiting room 
at an mtervening station for several 
hours, may maintain suit against the 
company for neglecting its duty to 
keep its waiting room comfortably 
heated; and the statutory provision 
that companies shall open their wait¬ 
ing rooms and keep them heated for 
one hour before the arrival and de¬ 
parture of trains has no application 
—^Tully V Yazoo, etc., R. Co„ 4 Tenn 
1 C1V.A. 184. 


22 . Miss—Havis v. Hay, 89 So. 814, 
127 Miss 140. 

2 a Tex.—Gulf. C. & S F. Ry. Co. v 
Wilhams, ComApp., 268 SW. 149, 
reversing, Civ.App, 251 S.W. 553. 

24u Tex.—4Iulf, C. & S. F. Ry. Co. v 
Williams, supra. 

10 C J. p 922 note 94 Cc]. 

25. Miss.—Williams v Southern R 
Co., 59 So. 850. 102 Miss 617. 

10 C J. p 922 note 94 [a]. 

2 & Miss—Williams v. Southern R 
Co, supra. 

27. Ark.—Chicago, R. L & P Ry 
Co V. Amedon, 256 S.W. 52, 161 
Ark. 310. 

Ky.—^Louisville & N. R. Co v. Mm- 
mx, 260 SW. 15, 202 Ky. 472 

Md—^Jackson v. Hines, 113 A. 129, 
137 Md. 621. 

N.C.—^Pmeus v. Atlantic Coast Line 
R Go, 53 SB. 297. 140 NC. 450, 
111 Am.S R 856 

10 CJ p 923 note S 

Commencement and continuance of 
relation of passenger and earner 
generally see supra §§ 554-566 

To whom carrier liable for negli¬ 
gence generally see supra S§ 698- 
700. 

To whom carrier owes duty to light 
premises, and liability for failure 
to perform that duty, see supra § 
718. 

28l Ky.—^Louisville & N. R. Co. v. 
Hixon. 195 S.W. 1099. 176 Ky 569. 
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larly, persons leaving the station after alighting 
from a train are entitled, in regard to the condi¬ 
tion of the premises, to the protection of passen¬ 
gers, until they have had a reasonable opportunity 
to leave the premises ;-9 and the same liability ex¬ 
ists as to persons on the premises to obtain in¬ 
formation about trains^® or to look after baggage.^^ 

The care which the carrier is required to exer¬ 
cise with reference to a person who has ceased 
to be a passenger is that owed to any other mem¬ 


ber of the general public so this liability of 
the carrier ceases on a passenger's reaching the 
street on alighting from a street car.^^ 

Persons meeting or accompanying passengers. 
The carrier's liability applies also to persons who 
are on the premises for the purpose of accompany¬ 
ing passengers to the trains or other conveyances, 
or meeting them when they arrive,^^ but not if 
the person met is traveling otherwise than as part 
of the regular passenger traffic.^5 


Md—^Jackson v. Hmes, 113 A. 129, 
137 Md 621. 

NY.—White v. New York Cent R. 
Co., 239 N.Y.S. 90. 228 App.Div. 
50. 

Ohio.—^Majoros v. Cleveland Interur- 
ban R Co., 187 N.E. 857. 127 Ohio 
St. 255 

Utah,—^TTfltiJsen v. Oregron Short Line 
R Co.. 188 P. 852. 55 Utah 577. 

10 C J. p 923 note 8. 

Person in lee of shdter house 
Interurban car company’s duty to 
maintain shelter house in reasonably 
safe condition inured to prospective 
passengrer's benefit, notwithstanding: 
he sougrht protection in lee of shelter 
house.—^Majoros v. Cleveland Inter- 
urban R Co.. 187 N.B. 857, 127 Ohio 
St. 255. 

Shipper of live stock who accom¬ 
panies it, and is advised that it will 
be necessary to pass over railroad 
yards to board the caboose at the 
distant point at which it is placed, is 
not a trespasser m groing: from the 
station to board the caboose, and it 
is the duty of the earner to use rea¬ 
sonable care to make the premises 
reasonably safe.—Chom v. Missouri, 
etc., R. Co., 153 S.W. 1064), 168 Mo. 
App 518. 

29. U-S.—Young- V. Baldwin, CC.A. 
Ark., 84 F.2d 841 

Mich.—^Sink v. Grand Trunk Western 
Ry. Co., 198 N.W. 238, 227 Mich. 
21 . 

N.H.— Wesswnan v. Boston & M. R. 

R., 152 A. 476. 

10 C J. p 923 note 1. 

Continuance and termination of re¬ 
lation with respect to passenger 
leaving vehicle see supra §§ 564- 
566. 

TTe-mV-ning by express permissioii 
Passenger who left one train to 
continue journey on that of connect¬ 
ing railroad, and who, because of in¬ 
clement weather, was griven express 
permission to remain in the station 
where he had alighted by agent m 
charge thereof until it was time to 
go to station of connecting railroad 
to take other train, was, during the 
three hours he remained on the 
premises of the first station, at least 
an invitee of the railroad as to whom 
the railroad was required to keep the 


premises in a reasonably safe condi¬ 
tion. and was not merely a licensee 
—Sink V. Grand Trunk Western Ry. 
Co. 198 N.W. 238. 227 Mich 21. 

30. Tex.—^Baker v. Gohman, Civ. 
App, 226 S.W. 691, dismissed for 
want of jurisdiction. 

10 C.J. p 923 note 8 [dj. 

31- Ind.—Cleveland, etc., R- Co. v. 

Jones. 99 X.E. 503, 51 Ind.App 245. 
N J.—^Exton V. New Jersey Cent R. 
Co.. 46 A. 1099, 63 N.J.Law 356. 56 
L.RA. 508. affirming 42 A. 486, 62 
N.JLaw 7. 56 LJLA. 508. 

32. Pa.—^Fisher v. Paxson, 38 A. 
407. 182 Pa. 457. 

Wis—^Imhoff V. Chicago, etc., R. Co., 
22 Wis. 681. 

33L Minn.—Lentz v. Minneapolis & 
St. Paul Suburban R. Co., 160 N.W 
794, 795, 135 Minn. 310. 

Pa.—^Perret v. George, 133 A- 228, 
229, 286 Pa. 221. 

10 C.J. p 923 note 3. 

“A passenger having alighted, with 
no accompanying negligence of the 
carrier in affording him an oppor¬ 
tunity and a place, takes the street 
as he finds it."—Lentz v. Minne¬ 
apolis & St. Paul Suburban R. Co., 
supra. 

'*The passenger had, in legal con¬ 
templation. ceased to be a passenger 
when she stepped to the street.”— 
Ferret v. George, supra. 

Duty and liability of carriers by a 
street car as to safety of place for 
boarding and alighting see supra 
§ 716. 

Termination of relation of passenger 
and carrier when passenger alights 
from street car see supra § 565 

34. Ark—Chicago, R. I. & P Ry. 
Co. V. Amedon, 256 S.W. 52, 161 
Ark 310—St- Lnuis, etc, R. Co. v. 
Gnmsley, 117 SW. 1064, 90 Ark. 
64. 

Iowa—^McNaughton v. Illinois Cent. 

R. Co., 113 N.W. 844, 136 Iowa 177. 
Md.—^Jackson v. Hines, 113 A. 129, 
137 Md 621. 

Mo.—Evans v. Chicago. B. & Q. Ry. 

Co., 109 S.W. 79. 130 MoJ^pp. 509 
N.Y—Godfrey v. New York Cent. & 
H. R. R. Co.. 56 N.E. 77, 161 N.Y. 
565. 

10 C-J. p 924 note 9. 
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««oii for role 

"The custom of friends and rela¬ 
tives to accompany to the station 
persons leaving by train, for the pur¬ 
pose of assisting or of comforting 
them, or merely as a mark of friend¬ 
ly interest and affection, as well as 
the custom of friends and relations 
going to the station for like reasons 
to meet persons coming in, is so uni¬ 
form. universal, and long-standing, 
and is so much a part and iiarcel of 
the business of carrying passengers, 
and has been so uniformly acquiesced 
in for so long by the carrier, that it 
would be absurd to regard a person 
coming to a railroad station to meet 
an incoming friend or relation either 
as a trespasser or a bare licensee to 
whom the earner owes no duty but 
that of refraining from wanton or 
willful negligence.”—^Jackson v, 

Hmes, 113 A. 129. 131, 137 Md. 621. 
Such person, not tzefqpasser or haze 
licensee 

Ark.—Chicago. R. L & P. Ry. Co. v 
Amedon, 256 S.W. 52, 161 Ark. 310 
Md—^Jackson v. Hmes, 113 A. 129, 
137 Md. 621. 

N.Y.—Godfrey v. New York Cent- & 
H. R Co., 56 N.E. 77, 161 N.Y. 565 
Taking leave of passenger 

The carrier’s liability has been 
held to extend to one going upon the 
platform or depot grounds for the 
purpose of taking leave of a friend 
who IS a passenger.—^Banderob v. 
Wisconsin Cent. R. Co, 113 N.W 738, 
133 Wis 249. 

Contra Galveston, etc. R. Co. Matz- 
dorf, 112 S.W. 1036. 102 Tex. 42, 
132 Am.S R. 849, 20 L.R A..N S., 
833, reversing. Civ.App., 107 S.W. 
882 

Status of persons attending passen¬ 
gers generally see supra § 553. 

3Sl Wis—^Dowd V Chicago, etc, R. 
Co., 54 NW. 24. 84 Wis. 105, 36 
Am.S.R 917, 20 L.RA. 527 

Caretaker of live stock on fzeiglLt 
train 

The duty does not extend to one 
at the station at an unusual hour for 
the purpose of bidding farewell to a 
person who is about to leave on a 
freight train in charge of live stock, 
and who is a passenger only in a 
limited and restricted sense—^Dowd 
V. Chicago, etc., R. Co., 54 NW. 24, 
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Passenger c^ighting at intermediate station. It 
has been held that the duty of furnishing reason¬ 
ably safe platforms and the like does not apply to 
a passenger who leaves the train at an intermediate 
station 6 but the rule is otherwise where he 
does so on the express or implied invitation of the 


carrier,37 or where he alights, without its objec¬ 
tion, for a reasonable and usual purpose.^* 

Person riding on free pass. A carrier owes to 
a person nding on a free pass, as to other pas¬ 
sengers, the duty to keep the premises safe.^^ 


3. Cake Required and Liabiditt as to Passengers Boarding or Alighting from Vehicle 


§ 723- In General 

A carrier is usually required to exercise the highest 
degree of care to avoid injury to passengers boarding or 
alighting from the carrier's vehicle. 

The carrier is bound to exercise care in securmg 
the safety of the passenger while boarding and 
alighting from its cars or other conveyances,^® and 
the degree of care required in the discharge of 


this duty is ordinarily held to be the highest care, 
or the care which a very prudent person would 
use under the circumstances,^! that is, that high 
degree of care which is required with reference 
to the transportation of passengers.^^ There is, 
however, authority to the effect that the care owed 
by a carrier to passengers boarding, or alighting 
from. Its vehicles is reasonable^^ or ordinary^^ care. 


84 Wis. 105. 36 Am-Sn 917, 20 LiH 
A. 527 

30. N C —Goodman v Queen City 
Lines. 180 SE. 661, 208 N.C. 323. 

10 C J. p 923 note 5 
Citu^T Coipus Juris 
NC-—Goodman v. Queen City Lines, 
ISO SE 661, 208 N.C 323. 
Continuance and termination of rela¬ 
tion of passenger and carrier at in¬ 
termediate stations and transfer 
points see supra § 566. 

37. N C.—Goodman v. Queen City 
Lines, supra. 

10 C.J P 923 note 6. 

Cntmg Cloipus Juris 
N C.—Goodman v. Queen City Lines, 
180 SE 661, 208 N C. 323- 
Stop as invitation 

“When a tram is stopped in day¬ 
light for any reasonable length of 
time to receive or discharge passen¬ 
gers, an invitation is thereby tacitly 
extended by the railroad company to 
the passengers in the coaches to 
alight for a few minutes* rest and 
invigoration. . - . This same in¬ 

vitation, it would seem, must also be 
offered at night where a tram is stop¬ 
ped for a reasonable time to receive 
or discharge passengers at a station, 
the platform of which is well lighted. 
. - . When the platform of a de¬ 

pot at which a tram stops at night 
is not illuminated, the darkness is a 
notice to passengers in the cars who 
are not obliged to depart at that sta¬ 
tion to remain in the coaches.”—Ab¬ 
bott V Oregon R. Co, 80 P. 1012, 
1019, 46 Or. 549. 114 Am.S R. 885, 1 
LR.A,NS.. 851, 7 AnnCas. 961. 

Stop at meal and rest statioiL 
N.C.—Goodman v. Queen City Lmes, 
180 SE 661, 208 N.C. 323. 

10 C.J- p 923 note 7. 

38; TJ.S—Alabama, etc., Ry. Co. v. 
Coggms. Tenn, 88 F. 455, 458, 32 
C.CA. 1 

‘The weight of authority, reason, 
and custom all require us to hold 
that where a passenger, without ob¬ 
jection by the company or its agents, 
alights at an intermediate station. 


which is a station for the discharge 
and reception of passengers, for any 
reasonable and usual purpose, like 
that of refreshment, of the sending 
or receipt of telegrams, or of exer¬ 
cise by walking up and down the 
platform, or the like, he does not 
cease to be a passenger, and is justi¬ 
fied m the belief that the company 
is exercising due care for his safe¬ 
ty”—Alabama, etc., Ry. Co. v. Cog¬ 
gms, supra. 

39. N-H.—Wessman v. Boston & M. 
R R. 152 A 476 

Status of person riding on pass as 
passenger see supra § 550. 
Beasonable opportunity to leave 
The carrier is bound to keep the 
station safe until one riding on such 
a pass has had a reasonable oppor¬ 
tunity to leave the station after 
alighting.—Wessman v. Boston & M. 
R. R. NH. 152 A. 476. 

40- Ala.—Alabama Great Southern 
R. Co. V. Bell, 76 So 920, 200 Ala 
562—^Alabama City G. & A. Ry Co 
V. Bessiere, 72 So. 325, 197 Ala 5 | 

Miss.—Illinois Cent. R Co. v Small, 
74 So. 681, 113 Miss 857. 

N J —Bradley v Erie R. Co , 147 A- 
572, 106 N J Law 51, reversing 143 
A- 743, 105 N J.Law 1—^Rhodehouse 
V Director General of Railroads, 
111 A. 662, 95 N J.Law 355—^Mc- 
Carron v. Erie R. Co, 159 A. 807, 
10 N JMisc 498. 

jNY—Anderson v. Fidelity & Cas¬ 
ualty Co of New York, 166 NYS 
640, 100 Misc 411, modified on 
other grounds 170 NYS 431, 183 
AppDiv. 170, which is affirmed 127 
N.E 584, 228 N.Y 475 
Tex.—^Texas & N. O R. Co. v. Mc¬ 
Neill, Civ.App, 270 SW. 1038 
10 C.J. p 924 note 13. 

41- Md—Grinath v. Baltimore & Be- 
lair Electric Ry. Co, 125 A. 604, 
145 Md. 290. 

N.J—^McCarron v. Erie R. Co., 159 
A 807. 10 NJMisc. 498 
NC—^Lane v. Southern Ry. Co, 134 
SE 855, 192 N.C 287, 51 A.L R 
1114. 


Pa —O’Malley v. Laurel Line Bus Co, 
166 A. 868, 311 Pa. 251—^Hassan v 
Reading Co., 89 Pa Super 592. 

Tex.—Wisdom v. Chicago, R I.‘& G 
Ry. Co., Com App, 231 S W. 344, re¬ 
versing Chicago, R. L & G Ry. Co 
V. Wisdom, Civ App, 216 S W 241 
—Texas & N. O Ry Co v Owens, 
Civ.App, 299 SW 933—^Texas & 
N O. R. Co. V. Tillman, Civ.App, 
197 S W 1128, error refused. 

10 C.J. p 924 note 14 

The Corpus Juris text is quoted 
with approval in Alabama Power Co 
V Hall. 103 So. 867, 869, 212 Ala. 638 
Other expressions used in desig¬ 
nating the degrree of care to be ex¬ 
ercised by the carrier are: 

(1) “Extraordinary care ”—Georgia 

R. & Banking Co v. Brooks, 119 S 
B. 424, 30 GaApp. 692 

(2) “Extraordinary diligence ”— 
Metts V. Louisville & N R Co, 182 

S. E 531, 52 GaApp 115. 

(3) “Strictest vigilance ”—^Ensor v 
Pennsylvania R Co, 159 A. 872, 306 

I Pa 451. 

43. Md —Grinath v Baltimore & 
Belair Electric Ry Co, 125 A. 604, 
145 Md. 290. 

Mo—^Payne v. Davis, 252 S W. 67, 
298 Mo 645. 

N.J.—McCarron v. Erie R Co., 159 
A. 807, 10 N.JM1SC. 498. 

10 C J p 924 note 15 

43. Mass—^Poulos V. Labbe, 195 N 
E. 893. 

Mich —Serviss v Ann Arbor R. Co , 
135 NW. 343, 169 Mich. 564. 

Tenn —Southern R Co v. Mitchell, 
40 SW. 72. 98 Tenn. 27. 

"Every reasonable precaution.” 

CaL—^Sellars v. Southern Pac. Co, 
166 P. 599, 33 Cal App 701. 

Ta. setting passengers down at sta¬ 
tions reasonable care under the cir¬ 
cumstances IS required. 

Mich —Serviss v. Ann Arbor R. Co , 
135 N.W 343, 169 Mich 564 
Tenn—Southern R Co v Mitchell, 
40 SW. 72, 98 Tenn. 27 

44. DeL—Clayton v. Philadelphia. B. 
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that is, such care as an ordinarily prudent and 
careful person would use under similar circum- 
stances,^® with reference to existing conditions 
including the carrier’s knowledge, if any it has, 
of the physical and mental condition of the pas- 
scnger.46 In a case laying down the rule that ■ 
the carrier is bound to use a “high degree of care” : 
with respect to passengers boarding or alighting * 
from Its vehicles, the quoted words have been held \ 
to denote no more than care commensurate with 
the risk of danger.^7 

The carrier is not, however, an insurer of the 
passenger’s safety in boarding or alighting,**® is 
not bound to anticipate that a passenger alighting 
in a street will place himself in danger by violat¬ 
ing a statute regulating the movement of traffic,^® 
and if the carrier, through its agents and em¬ 
ployees, uses proper care for the safety and pro¬ 
tection of a boarding or an alighting passenger 
it IS not liable for injuries that he may sustain 
while getting on or leaving the vehicle of the car¬ 
rier,®® particularly where he does so by an unusual 
mode of mgress or egress.®^ 

Extent and duration of care. The high degree 


of care required of carriers with respect to board¬ 
ing or alighting passengers is not required until 
such time as they place themselves under the car¬ 
rier’s care as passengers.®- The carrier’s duty of 
extraordinary care toward an alighting passenger 
has been held, on the other hand, to continue until 
he reaches a place where he has some freedom of 
locomotion and can in a measure look out for his 
own safety.®^ It has also been held that a rail¬ 
road company as a carrier owes to an alighting 
passenger a duty to do urhat is reasonably neces- 
saiy to insure his safety in leaving its premises.®^ 
Of course, the carrier is not absolved from lia¬ 
bility nor from a high degree of care merely be¬ 
cause the passenger is not injured while in the 
very act of alighting nor at the very spot where 
and when he alights,®® the carrier being charged 
with knowledge of the conditions at, and immedi¬ 
ately adjacent to, the spot where it discharges 
passengers from its conversances.®® A carrier ma^’ 
not ordinarily, however, be liable as for a passen¬ 
ger for injuries received by an alighting passenger 
after it has performed its duty, and he has safely 
left the vehicle.®"* 

Misleading passenger. A carrier owes to a pas- 


& W. R. Co., loa A. 577, 7 Boyce 
343. 

Ind—StradliniT v Hahn, 163 N.E. 
527, 88 IndJ^pp. 117. 

45- DeL—Clayton v. Philadelphia. B 
& W. R Co., 106 A. 577, 7 Boyce 
343. 

4G- Del—Clayton v. Philadelphia, B. 
& W. R. Co, supra. 

47- N.J.—Rhodehouse v. Director 
General of Railroads, 111 A. 662, 
95 N.J.l4aw 355. 

48- Ark—^Reed v. Baldwin, 92 S.W. 
2d 392. 

Da.—Smith v. New Orleans Ry & 
Light Co., 91 So 514, 150 La. 1070. 
Mass.—Carlson v. Boston & M. R. R, 
168 NE. 171, 269 Mass. 60. 

Or.—^Lewis v Pacific Greyhound 
Lines, 34 P.2d 616, 147 Or. 588, 96 
A.LR 718—Nelson v United Rys. 
Co. 166 P. 763, 85 Or. 427 
Pa —Stuckwish v. Hagan Corpora¬ 
tion. 175 A. 381. 316 Pa. 513 
W.Va.—Slaven v. Baltimore & O R. 

Co.. 171 S.E. 818, 114 W.Va. 315. 

10 C.J. p 925 note 17. 

4»- CaJ—Williams v. East Bay Mo¬ 
tor Coach Lines, App., 60 P2d 320 
WsOkiiig' om wrong side of 

Where motorbus stopped several 
feet from curb because of water flow¬ 
ing in gutter, and passengers who 
alighted were struck by automobile 
while walking toward destination in 
street, bus operator was not negli¬ 
gent in failing to anticipate that 
passengers would violate Vehicle Act 


by walking on right-hand side of 
street—Williams v. East Bay Motor 
Coach Lines, Cal.App., 60 P.2d 320. 
sa La_—^Deblanc v. Texas & P. R. 

Co, 6 La.App. 433. 

Or.—^Lewis v. Pacific Greyhound 
Lines. 34 P.2d 616. 147 Or. 588, 96 
A.LR. 718. 

Pa.—Seltzer v Philadelphia & R. Ry. 

Co., 69 Pa.Super. 309 
Va.—^Davidson v. Washington & O. 

D. Ry.. 105 SE. 669. 129 Va. 99. 

10 C.J. p 925 note 18. 

51. Pa —Seltzer v. Philadelphia & 
R. Co., 69 Pa.Super. 309. 

Va.—^Davidson v. Washingrton & O | 
D. Ry, 105 S.E. 669, 129 Va 99. 

10 C.J- p 925 note 19. 

58. Conn—^Vaughn v. Healy, 182 A- 
166. 120 Conn. 589. 

Signn^i-tiff the carrier's vehicle to 
stop may not render one a passenger 
within the rule stated in the text 
Conn.—^Vaughn v. Healy, 182 A. 166, 
120 Conn. 589. 

Ga—^Atlanta Northern Rs'. Co. v. 
Brown. 125 SE. 465. 159 Ga. 212. 
reversing Brown v. Atlanta North¬ 
ern Ry. Co.. 120 SE. 677. 31 Ga. 
App. 429, and former judgment va¬ 
cated Brown v. Atlanta N. Ry. Co., 
125 S.E. 795, 33 Ga.App, 194. 

At regular stoppiag p^ncs 

Steam or mterurban railroad must 
use greater care for safety of in¬ 
tending passengers at regular stop¬ 
ping’places than elsewhere.—Aydlott 
V. Key System Transit Co., 286 P. 
456, 104 Cal.App. 621. 
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53- Ga.—Georgia R. & Banking Co. 

V. Brooks, 119 S.B. 424. 30 Ga.App. 
692. 

54t W Va.—^Ballard v. Charleston 
Interurhan R. Co., 169 S.B. 52A 113 

W. Va. 660. 

55- Mo—Gatt V. Kansas City Rys. 
Co, 222 SW. 827. 

58. Mo.—Gatt V. Kansas City Rys- 
Co. supra. 

57- TJ.S—Chesapeake & O. Ry. Co. 

V. Burton, C.CA.W.Va.. 50 F.2d 730. 
Ala.—^TTammett v. Birmingham Ry., 
Light & Power Co, 81 So 22, 203 
Ala. 520. 

Conn.—^Roden v. Connecticut Co., 155 
A. 721 113 Conn. 408. 

Or.—^Lewis v. Pacific Greyhound 
Lines, 34 P.2d 616, 147 Or. 588, 96 
A.L.R. 718. 

Pa.—^Tiers v. Pennsylvania R. Co., 
141 A- 487, 292 Pa. 522 
Wash.—Welsh v, Spokane & 1. £I R. 
Co., 157 P. 679, 91 Wash. 260, LR. 
A.1916P 484. 

10 C J p 925 note 20. 

Another statament of role 

“When . - . the duty of the 

earner to provide a safe place to 
alight has been fulfilled and the jias- 
senger has left the vehicle, it ceases 
to owe to him any duty other than 
that which it owes to any person 
coming within the range of its activi¬ 
ties, not to do him injury by failure 
to exercise reasonable care."—^Roden 
V Connecticut Co., 155 A. 721, 722, 
113 Conn. 408. ' 



§ 723 


CABBIEBS 


13 C.J.S 


senger while reboarding a train, after alighting 
in reliance on misinformation by a trainman as 
to the name of the station, the same duty as to 
other passengers about to board the train;®^ and 
generally where a carrier misleads a passenger 
with reference to the time, the place, and the safe¬ 
ty of boarding or alighting, it is liable for the in¬ 
juries sustaine<L59 

Duty to select safe place for hoarding and alight¬ 
ing. A carrier is required not only to set apart, 
construct, and maintain, on its own premises, a 
safe place for boarding or alighting from its ve¬ 
hicles, see supra § 716, but is also under a- duty 


in other respects to see that the place at which 
passengers are invited to board or alight from 
vehicles of the earner is safe for that purpose.®® 
For example, as respects passengers boarding or 
alighting from its vehicles, a carrier has the duty 
of selecting a safe place to stop its vehicles wheth¬ 
er it is the usual place or not, if it is one at which 
die passenger is expressly or impliedly invited to 
board or alight.®^ In furtherance of this duty 
the carrier should stop its vehicles at the station 
platform,®^ or at another reasonably safe and con¬ 
venient place.®^ However, where a railroad as 
carrier has no control over conditions existing at 
a station where such carrier is required to pick 


Tnto'ncated passeii£‘er 

Where a passengrer in an interur- 
ban train was injured after safely 
leaving- train m an intoxicated con¬ 
dition, the carrier's servants having 
no knowledge of his incapacity, it 
was held that the carrier was not li¬ 
able.—Welsh V. Spokane & I. S. R. 
Co., 157 P. 679, 91 Wash. 260, X..II.A. 
1916F 484. 

.After safely aligiitinir on station 
pLatfoxni 

Pa_—^Tiers v. Pennsylvania R. Co., 
141 A 487. 292 Pa. 522. 

Mich.—Foley v. Detroit, etc., R- 
Co.. 146 N.W. 186. 179 Mich. 586. 

59. N J.—^McCaixon v Bne R. Co., 
159 A. 807, 10 N-J.M1SC. 498. 

10 C.J p 925 note 16. 

Place to alight 

Misdirections by a railroad’s serv¬ 
ants in charge of a train as to the 
proper place for passengers to get off 
may render the road liable to one 
who, acting in‘reasonable reliance on 
the directions, is injured —Clayton 
V- Philadelphia, B. & W. R. Co., 106 
A. 577, 7 Boyce, DeL, 343. 

eOL Ark.—^Davis v. Kelly, 237 S-W. 
698, 152 Ark. 151. 

Conn.—^Roden v. Connecticut Co, 155 
A. 721, 113 Conn. 408. 

Ga.—Ixicke v. Ford, App., 187 S.E 
715. 

Da.—Hanriiiton v. Louisiana Ry & 
Nav. Co., 85 So 611. 147 La. 616. 
Minn.—Lentz v Minneapolis & St. 
Paul Suburban R. Co., 160 17.W. 
794, 135 Minn. 310 

Mo—Gatt V. Kansas City Rys. Co., 
222 SW. 827. 

N.J.—Malzer v. Koll Transp. Co., 156 
A. 639, 108 N.J.Law 296—^Blinder 

V. Ene R. Co.. 137 A. 88, 103 N.J. 
Law 316—Gore v. Delaware, L & 

W. R. Co., 98 A. 389, 89 N.J.Law 
224—Spofford v. Central R. Co. of 
New Jersey. 98 A. 246, 89 NJ.Law 
273—^Kinder v. Erie R Co., 146 A 
923, 7 N.J Misc. 637, reversed on 
other grounds 162 A. 387, 109 N.J. 
Law 469. 

Or.—Lewis v. Pacific Greyhound 


Lines, 34 P.2d 616, 147 Or. 588, 96 
ALR. 718. 

Pa—O’Malley v. Laurel Line Bus Co., 
166 A. 868, 311 Pa. 251—Chamber- 
lain V. Director General of Rail¬ 
roads. 118 A. 550. 275 Pa. 47. 

Tex.—^Texas & N. O Ry Co. v. 
Rooks, Com.App, 292 S.W 536, af¬ 
firming, CivA.pp, 283 S.W. 622, and 
rehearing denied. Com App., 293 S. 
W. 554—St. Louis Southwestern 
Ry. Co. of Texas v. Woodall, Com. 
App., 207 S.W. 84, reversing. Civ. 
App.. 159 S.W 1012—San Antomo 
& A. P. Ry. Co. V. Wiuvar, Civ. 
App., 257 S W. 667. 

10 C.J. p 914 note 40, p 924 note 15 
[a]. 

‘*Xn other words, it must exercise 
. - . care in ascertaining whether 
or not the place it discharges its 
passengers is reasonably safe.”— 
Caley v. Kansas City, 48 SW.2d 25, 
26, 226 Mo.App. 934. 

Matters to he considered 

Among the circumstances which 
may be considered in determining 
whether a carrier has furnished a 
reasonably safe place to alight are 
the age, weight, and condition of the 
passenger as well as the bundles 
which he may be carrying.—^Barlow 
V. Salt Lake & U R. Co, 194 P. 665, 
57 Utah 312. 

63.. U.S.—^Davis v. Olson, C C.A 
Minn.. 298 F. 92L 

Ark.—Davis v. Kelly, 237 S.W. 698, 
152 Ark. 151. 

Ga.—Locke v. Ford, App, 187 S.B 
715. 

Ija.—Hamilton v. Iiouisiana Ry. & 
Nav. Co., 85 So. 611, 147 La. 616 
Mo.—Gatt V. Kansas City Rys. Co, 
222 SW. 827. 

N.J —^Malzer v. Koll Transp. Co, 156 
A. 639, 108 N.J Law 296. 

OkL—^Muskogee Electric Traction Co 
V. Latty, 187 P. 491, 77 OkL 156. 

Or.—Lewis v. Pacific Greyhound 
Lines, 34 P.2d 616, 147 Or. 588. 96 
A.LR. 718w 

Pa.—O’Malley v. Laurel Line Bus 
Co., 166 A 868, 311 Pa. 251. 

10 aJ p 914 notes 41 [a], 44. 


Not an absolutely safe place but 
the safest practicable place under 
the circumstances must be selected 
—Davis V. Kelly, 237 S.W. 698, 152 
Ark 151. 

62. Ark.—Davis v Kelly, supra. 

(5a.—Georgia R & Banking Co. v 

Brooks, 119 S E. 424, 30 GaApp 
692. 

La —^Hamilton v. Louisiana Ry. & 
Nav. Co.. 85 So. 611, 147 La. 616. 
Mo.—^Payne v. Davis. 252 S W. 57, 
298 Mo 645 

Pa.—^Miller v Lehigh Valley R Co, 
138 A. 89, 290 Pa 130. 

Tex.—St. Louis Southwestern Ry Co 
of Texas v. Woodall. Com App., 207 
S W. 84, reversing. Civ App., 159 
S.W. 1012. 

10 C J. p 915 note 45. 

Lateness of train no excuse 

The fact that a train is late af¬ 
fords a earner no excuse for failmg 
to discharge its duty to stop at a 
station platform, so that passengers 
may safely alight.—Davis v. Kelly. 
237 S W. 698, 152 Ark. 151. 

Fart of train nearest station 

A carrier may determine the part 
of the tram to be nearest the station 
at stops, having due regard for the 
convenience of the traveling public, 
providing reasonably spfe walk ways 
are provided from the place of egress 
to the station—Anderson v. Atlantic 
Coast Line R. Co., 77 S.E 402, 161 
NC 462 

63. Ark.—Davis v. Kelly, 237 S.W. 
698. 152 Ark. 151. 

La.—^Uamilton v. Louisiana Ry & 
Nav Co, 85 So. 611, 147 La. 616. 

10 C.J. p 915 note 46. 

Eighway crossing 
Where it was the custom of a car¬ 
rier to stop interurban cars at a 
highway crossing for the accommo¬ 
dation of passengers, it was required 
to exercise reasonable care to enable 
passengers to enter or alight with as 
little danger as practicable.—Musko¬ 
gee Electric Traction Co. v. Latty, 
187 P. 491, 77 OkL 156. 
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up passengers, it is not liable for injuries result¬ 
ing to one about to board a tram at such station,®^ 
and the liability of a carrier which has stopped 
its vehicle at a place which is safe as regards the 
carrier's right of way does not extend to injuries 
resulting from conditions m an adjacent area out¬ 
side the control of the carriernor may a failure 
to stop a train coach opposite a station platform, 
without more, constitute negligence as regards a 
passenger who is injured while in the act of alight¬ 
ing from such coach.®® Where the conditions un¬ 
der which particular classes of carriers must oper¬ 
ate their vehicles require that passengers boarding 
or alighting therefrom be picked up from, or dis¬ 
charged on, the traveled portions of public streets 
or highways outside the control of such earners, 
they are not usually liable for injuries sustained 
by such passengers by reason of dangerous con¬ 
ditions existing in such areas ;®^ nor in such cases 
IS the carrier ordinarily required to exercise the 
high degree of care which is required of carriers 
who control the place of boarding or alighting,®® 
it being usually sufficient that the carrier use rea¬ 
sonable care to see that the place selected for 


picking up or discharging passengers is safe for 
that purpose,®® and that while the vehicle is stopped 
the carrier exercise ordinary care or care m pro¬ 
portion to the danger likel 3 ' to be encountered by 
the passenger in the particular situation."® How¬ 
ever, where the passenger is a child of tender 
years it has been held that the carrier must exer¬ 
cise the highest degree of care for his safety as 
regards the place selected for his alighting.^l Of 
course, a carrier who deposits a passenger in the 
street at a place which the earner knows will 
reasonably expose him to unusual and unnecessary 
peril may be liable for injuries resulting there- 
from .^2 Stopping on a curve may not, without 
more, constitute negligence as to a passenger in¬ 
jured in boarding, or alighting from, the vehicle 
of a carrier."® The care required of carriers as 
respects passengers boarding or alighting at places 
other than regular stopping places is considered 
infra § 731. The dutj' of a street railroad as a 
carrier of passengers to select a safe place for 
them to board or alight is discussed infra § 733. 

Operation of vehicle generally^ In addition to 
the duties of a carrier in starting or stopping its 


G4. U-S-—^Maryland Dredging- & Con¬ 
tracting Co. V. Hines, CCA-Md, 
269 F. 781. 

Control liy T"tUt*iTy authorities 
A carrier, which furnished to the 
United States government under con¬ 
tract a tram to transport its work¬ 
men to a city from a station on the 
reservation, which was subject to 
exclusive control of military authori¬ 
ties and policed by them, is not liable 
for injuries to a passenger by rea¬ 
son of insufficient policing.—Mary¬ 
land Dredging &. Contracting Co. v. 
Hmes, C.aAMd., 269 F. 781. 

05). Ind.—^Terre, Haute, Indianapolis 
& Fastem Traction Co v. Auler, 
188 NF 572, 206 Ind. 423. 
Toleration, not amounting to control 
That the carrier tolerated the end 
of a plank to rest on its property 
was not sufficient to charge the car¬ 
rier -with liability for injury to a 
passenger, by reason of defects in 
the plank, on alighting from a car.— 
Terre Haute, Indianapolis & Fastem 
Traction Co. v. Auler, 188 N.F. 572, 
206 Ind. 423. 

G6L Mass—Carlson v. Boston & M. 
R. R., 168 NF. 171, 269 Mass 60 

for mle 

“It is common knowledge that all 
cars in a' long tram ordinarily can¬ 
not be stopped opposite a station 
platform.”—Carlson v. Boston & M. 
R. R., 168 HF 171, 173. 269 Mass 
60. 

Soveral hmidred feet 

That coach stopped several hun¬ 


dred feet before reaching station 
platform was held not to show neg¬ 
ligence as regards liability for pas¬ 
senger’s death.—Carlson v. Boston & 
M. R R, 168 N.E. 171. 269 Mass. 60 
Alightixig as train leaves station 
A carrier which is not otherwise 
negligent in starting its tram is not 
liable for injuries sustained by a 
passenger who alights from the train 
as it leaves a station notwithstand¬ 
ing the coach on which such pas¬ 
senger was riding had not stopped I 
opposite the station platform.—Carl¬ 
son V, Boston & M. R. R., 168 N.E 
171. 269 Mass. 60. 

G7. Ind.—^Hudnut v. Indiana De 
Luxe Cab Co., 182 N.E. 711, 98 Ind 
App 44. 

Ky.—Hensley v. Braden, 91 S.W.2d 
34. 262 Ky. 672. 

H.J —Garvey v Public Service Co¬ 
ordinated Transport, 179 A 33, 115 
N.JLaw 280. 

Stop in. compliance with or^innnee 
The rule stated in the text is par¬ 
ticularly applicable where the vehi¬ 
cle IS stopped at the particular point 
in compliance with a municipal ordi¬ 
nance rather than by “selection” of 
the carrier itself.—Garvey v- Public 
Service Co-ordinated Transport, 179 
A 33. 115 N.J.Law 280. 

GB. Ind—^Hudnut v. India tmi De 
Luxe Cab Co., 182 H.E. 711. 98 Ind. 
App. 44. 

Ky.—^Hensley v. Braden, 91 S.W.2d 
34. 262 Ky. 672. 

69l Del—Cooke v. Flk Coach Lme, 
180 A. 782. 


Ind.—^Hudnut v. Indiana De Luxe 
Cab Co.. 182 H.E. 711, 98 Ind App. 
44. 

Ky.—^Hensley v. Braden, 91 S.W.2d 
34. 262 Ky. 672. 

La.—Durieu v New Orleans Public 
Service, 7 La App. 276 
N.J —Gfarvey v. Public Service Co¬ 
ordinated Transport. 179 A 33, 115 
N.J.Law 280—Malzer v. Koll 

Transp. Co.. 156 A 639, 108 N.J. 
Law 296. 

XTneven and cracked pav*™ e wt 

That surface of pavement is un¬ 
even and cracked does not establish 
carrier’s negligence m providing un¬ 
safe landing place for passengers.— 
Durieu v. New Orleans Public Serv¬ 
ice, 7 La.App. 276. 

70. Ind —^Kudnut v. Indiana De 
Luxe Cab Co., 182 N.E. 711, 98 Ind. 
App. 44. 

Ky.—^Hensley v. Braden. 91 SW.2d 
34, 262 Ky. 672. 

73- Ky.—Taylor v. Patterson’s 
Adm’r, 114 S.W.2d 488. 272 Ky. 415. 
Child less -tlian seven years of age 
Ky.—^Taylor v. Patterson's Adm’r, 
114 SW.2d 488. 272 Ky. 415. 

TSt Conn.—^Roden v, Connecticut Co., 
155 A. 721. 113 Conn. 408. 

Ga.—Locke v, Ford, App., 187 S.B. 
715 

73l Mass.—Stanley v. Boston Ele¬ 
vated Ry. Co, 143 NF. 338. 248 
Mass. 494. 

Mmn.—^Lentz v. Minneapolis & St. 
Paul Suburban R. Co., 160 N.W. 
794. 135 Minn. 310. 
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vehicles, in particular situations, as regards pas¬ 
sengers who may be boarding or alighting, see in¬ 
fra §§ 729-731; and to avoid injuries to such pas¬ 
sengers by the operation of other trains and cars, 
see infra § 726. A carrier must generally so 
manage and operate the vehicle which such pas¬ 
sengers are boarding or alighting from as to avoid 
injuring them For example, a carrier is under 
a duty to operate its vehicles in such manner as to 
avoid injury to passengers waiting to board such 
vehicles at a station.^^ In operating a tram as 
it approaches a station to pick up passengers the 
carrier may, however, properly assume that pas¬ 
sengers about to board the train will remain out 
of its path,*^® so that the failure to maintain a 
constant lookout in order to discover whether such 
persons shall heedlessly walk too close to the ap¬ 
proaching tram does not constitute negligence 
nor is a carrier required to assume that a pas¬ 
senger vraiting to board an approaching vehicle 
will, in signaling it to stop, lean over the trackJ* 


A carrier may be liable for injuries sustained 
by an alighting passenger as a result of the slam¬ 
ming of the door of the vehicle as he ahghts.^9 
On the other hand, in the absence of neghgence 
on the part of a carrier, it is not liable for in¬ 
juries to a passenger by the closing of a car door 
as he was alighting.*® 

§ 724. Duty to Warn as to Danger 

A carrier may have the duty to warn boarding and 
alighting passengers of dangers when they are known 
to the carrier and not to such passengers. 

It is the carrier’s duty to warn a boarding or an 
alighting passenger of dangers of which it knows 
or ought to knew, and of which the passenger is 
ignorant,*^ especially as to dangers which exist 
at a place other than a regular stopping place.*^ 
Accordingly it has been held that the carrier may 
be required to warn boarding or alighting passen¬ 
gers of the presence of ice on the steps of the 
vehicle,** danger from passing vehicles,*^ the ap- 


74. Ala.—Alabama Great Soutbem 
R- Co. V. Bell, 76 So 920, 200 Ala. 
562. 

75- Ala—^Alabama City, G. & A. Ry. 
Co. V. Bessiere, 72 So. 325, 197 
Ala. 5. 

Cal—Wilkinson v. United Railroads 
of San Francisco, 232 P. 131 195 
Cal. 185—Aydlott v. Key System 
Transit Co.. 286 P. 456, 104 Cal. 
App. 621. 

Me—Verrill v. Androscogrgm Electric 
Co, 102 A. 179, 116 Me. 519. 

Tex —^Texas Electric Ry. v. Stew¬ 
art, Civ.App., 217 S.W. 1081, error 
refused. 

failure to mr^'niaiu lookout 

Where engineer, proceeding 
through populous city and approach¬ 
ing iK>pulous station, kept no lookout 
to see whether passengers might be 
crowded so near tracks as to be in¬ 
jured, negligence may he inferred 
from such failure.—Alabama Great 
Southern R Co. v- Bell, 76 So 920, 
200 Ala. 562. 

AppxoachinsT statioiL at excessive 
speed 

That engineer approached densely 
crowded station at speed of from fif¬ 
teen 'to twenty miles per hour was 
held to warrant finding of negligence. 
—Alabama Great Southern R Co. v. 
Bell, 76 So. 920, 200 Ala. 562. 

Statute or or^i'nii'nne regulating speed 
Where defendant’s employee, hav¬ 
ing transportation, was killed by one 
of defendant’s interurban cars while 
crossmg the track to board the same, 
the absence of statute or ordinance 
regulating the speed of defendant’s 
cars while passing the station was 
immaterial, the operatives of the car 
owmg the duty of using ordinnry 


care to discover and avoid injuring 
persons who might he expected to be 
at the station —^Texas Electric Ry. v. 
Stewart, Tex.Civ.App. 217 S W. 1081, 
error refused. 

76. Ala.—Williford v. Atlantic Coast 
Line R. Co.. 113 So. 44, 216 Ala 
309. 

Kan—^Turner v. Laymg, 294 P. 665, 
132 Kan. 127 

77- Ala.—^Williford v. Atlantic Coast 
Line R. Co, 113 So. 44, 216 Ala. 
309. 

78. Kan.—^Turner v. Laying, 294 P. 
665, 132 Kan. 127. 

TP- N.T —Allegeier v- Nerrie. 291 
N.Y.S. 195. 

SCI. Mass.—^MacGiU-Allen v. New 
York. N. H & H. R. Co.. 118 NE 
348. 229 Mass 162. 

Grade of three per cent does not 
show negligence with relation to pas¬ 
senger when door closed on hand, nor 
require brakeman at door of each 
car where passengers are alighting. 
—^MacGiU-Allen v. New York, N H. 
& H. R. Co. 118 NE. 248, 229 Mass. 
162. 

8 L La.—Gates v. New Orleans Ry. 
& Light Co, 75 So. 1002, 141 La. 
946. 

Mo—^Payne v. Davis, 252 S.W. 57, 
298 Mo. 645 

N.J.—Alexander v. Matteucci, 135 A. 

820. 0 NJ.M1SC. 183. 

Ohio.—Cleveland-Akron-Canton Bus 

Co. v Walker, 165 N.E. 373. 30 
Ohio App 411 
10 C.J. p 925 note 25. 

The Corpus Juris text is quoted 
with approval m Alabama Power Co. 
V. Hall. 103 So. 867, 869,. 212 Ala. 638. 
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82. Mich—Chalker v. Detroit, G BL 
& M. Ry Co.. 173 N.W. 532, 207 
Mich 138 

Mo.—^Payne v Davis, 252 S.W. 67, 
298 Mo 645 
10 C.J. p 926 note 26. 

Danger by reason of darkness 

Where disembarking place during 
repairs to bridge over railroad cut 
was made dangerous by darkness, 
carrier had duty of warmng alight¬ 
ing passengers, and in this connec¬ 
tion It was immaterial whether pas¬ 
senger, who fell into cut and was 
killed, was invited to alight in dark¬ 
ness, or whether place was there¬ 
after made dark by turning out 
lights of street car before passenger 
had reasonable opportunity to pass 
beyond zone of danger —Alabama 
Power Co. v. Han, 103 So. 867, 212 
Ala 638. 

Passenger continuing Journey 

Street railway company allowing 
passengers, alighting at bridge, to 
continue passage in cars at opposite 
end must warn passengers of dan¬ 
ger at such stopping place —^Mc¬ 
Manus V. Boston Elevated Ry. Co., 
160 NE. 529, 262 Mass. 519. 

83- Conn—Dunne v. Connecticut Co., 
195 A. 183 

Mich —Chalker v. Detroit, G. BL & M 
Ry Co.. 173 N.W. 532, 207 Mich 
138 

84. Miss —Gulfport & Mississippi 
Coast Traction Co v Raymond, 
128 So. 327, 157 Miss. 439. 

At unusual place 

Miss—Gulfport & Mississippi Coast 
Traction Co. v. Raymond 128 So. 
327, 157 :^ss. 439. 
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proach of a particular vehicle,^® ^he slippery con¬ 
dition of the ground at the point where the pas¬ 
senger IS about to alight,^® and the presence of a 
dangerous crowd at that place.87 So, where a 
street car company stops its car at a place where 
there are obstructions or defects in the street of 
which it knows or should know, but of which an 
alighting passenger is ignorant, it may be its dut> 
to warn him thereof amj there may exist cir¬ 
cumstances under which a street railniad company 
shall be required to warn an alighting passenger 
of the icy condition of a street.^^ Where a car¬ 
rier desires passengers to leave a car hy a particu¬ 
lar door or exit, it should notify them of that 
fact and warn them against leaving by another 
door or exit.®® It is ordinarily the duty of a 
railroad company to give notice by signal or other¬ 
wise that its train, which has been stopped to pick 
Tip or discharge passengers, is about to start, par¬ 


ticularly where there are special circumstances 
rendering a bignal or warning reasonably neces- 
sary,**^ and especially where such w'aming is re¬ 
quired by statute-®“ 

On the other hand, where dangers confronting 
boarding or alighting passengers are as obvious to 
them as to the carrier, it has no duty to issue a 
warning as to such dangers.®^ For example, a 
carrier is not under any duty to warn passengers 
of the danger involved in attempting to board or 
alight from a moving train or car.®'* So earners, 
such as those operating street cars, buses, or taxi¬ 
cabs, picking up and discharging passengers in 
public streets and highways, are not ordinarily 
under any duty to warn boarding or alighting pas¬ 
sengers of obvious street dangers,®^ such as those 
which arise from the operation of other vehicles 
in the street or highway,®® or from the ordinary 


as. N. J —^Alexander y. Matteucci, 
135 A. 820. 5 N.J.Misc. 183 
Ohio —Cleveland-Akron-Canton Bus 

Co. V. Walker, 165 NE. 373, 30 
Ohio App. 411. 

Warning hy other trains or cars see 
infra § 726. 

ae. Mich—Chalker v. Detroit, G. H 
& M. Ry. Co., 173 N.W. 532, 207 
Mich. 138. 

Where step is high 
Mich—Chalker v. Detroit, G. H. & 
M. Ry. Co, 173 IST.W. 532. 207 Mich. 
138. 

a7- Ga.—Georgia Ry. & Power Co.” 
V Murphy, 110 S.E. 6S0. 28 Ga. 
App 173. 

Tnrhnlesit crowd 

Ga —Georgia Ry. & Power Co. v, 
Murphy, 110 S.B. 680, 28 GaApp 
173. 

Care in protection from crowds at 
stations and the like generally see 
supra § 720 

as. Ala —^Alabama Power Co. v. 
Hall. 103 So 867. 212 Ala 638— 
Mobile Light & R. Co. v. Therrell, 
88 So 677, 205 Ala. 553. 

ISLy —^Mayhew v. Ohio Valley Electric 
Ry Co, 254 S W. 202, 200 Ky. 105 
La —Gates v. New Orleans Ry & 
Light Co.. 75 So. 1002, 141 La. 946 
Mass-—^Williamson v Boston Elevat¬ 
ed Ry. Co.. 156 N.E. 22, 259 Mass, 
229. - 

10 C J. p 926 note 27. 

□[roll stake near track 
La—Gates v. New Orleans Ry. & 
Light Co. 75 So 1002. 141 La. 
946. 

TTnless glaringly obvious, street 
railroad company must warn alight¬ 
ing passengers of dangerous defects 
in the street at the place where the 
car IS stopped.—Caley v. Kansas 
City, 48 S.W.2d 25. 226 Mo.App 934. 


89. NH—Wilson v. Berlin St Ry, 
149 A. 602, 84 NBL 285 

Where company req^nired to mnove 
ice 

Under an ordinance requiring a 
street railroad company to remove 
ice and snow from its “tracks.” in¬ 
cluding that part of the street where 
a passenger would step m alighting 
from a car, the company may be 
required to warn an alighting pas¬ 
senger of the existence of icy ruts 
of which the passenger has no 
knowledge.—Wilson v. Berlin St. Ry., 
149 A. 602, 84 NH. 285. 

90. N.C.—^Kearney v. Seaboard Air 
Line R. Co., 74 S.E 593, 158 NG 
521. 

10 Cf J. p 926 note 28. 

91. Tenn.—^Louisville & N. R. IL 
Co. v. Powell, 11 Tenn App 253 

10 CJ. p 939 note 24. 

92. Ala—Southern R. Co. v. Nor¬ 
wood, 64 So. 604. 186 Ala. 49. 

10 C J- p 939 note 25. 

93k Cal—Williams v. East Bay Mo¬ 
tor Coach Lines. App., 60 P.2d 320 
—Choquette v. Key System Transit 
Co.. 5 P.2d 921. 118 CaLApp 643 
Ind.—^Terre Haute. L & E. Traction 
Co. V. Evans. 161 N.E 671, 87 Ind 
App. 324 

Ky—^Hensley v. Braden, 91 S.W 2d 
34, 262 Ky. 672, 

Wash.—^Lindgren v Puget Sound In¬ 
ternational Ry & Power Co., 253 
P. 791. 142 Wash. 546. 

Wis.—^Downs V- Northern State Pow¬ 
er Co., 228 N.W. 471, 200 Wis 401. 

94. Mass.—^Elger v. Boston Elevat¬ 
ed Ry. Co., 115 N.E. 242, 226 Mass. 
84 

Neb—^McCoy v Omaha & G B. St 
Ry. Co.. 177 N.W. 791, 104 Neb. 
468. 

NH—Wright v. Boston & M. R. JL, 
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139 A 370, S3 N.BL 136, 56 AL.R- 
975 

NY.—^Meams v. Central Railroad of 
New Jersey, 57 N.E. 292. 163 N. 
Y. lOS, reargument denied 58 N.E. 
1089. 164 N.Y. 59S. 

10 C.J. p 927 note 33 

Practice of warning passengers 
seen to undertake to leave moving 
vehicle does not establish duty to 
warn.—Wright v. Boston & M. R. R, 
139 A- 370, 83 N.H. 136, 56 ALR. 
975. 

95- Minn —^Ruddy v. Ingebret, 204 
NW. 630. 164 Minn. 40, 44 A.L..R. 
159. 

Tex—Wittkower v. Dallas Ry. & 
Terminal Co. Civ.App., 73 S.W.2d 
867, error refused. 

96- CaL—Williams v. East Bay Mo¬ 
tor Coach Lmes, App, 60 P.2d 320. 

Conn—St John v. Connecticut Co, 
131 A. 396. 103 Conn 641, 

Ind.—^Terre Haute, L & E. Traction 
Co V. Evans, 161 N.E. 671, 87 Ind. 
App 324. 

Ky.—^Hensley v. Braden, 91 SW.2d 
34. 262 Ky 672 

Minn—^Ruddy v. Ingebret. 204 N.W. 

630. 164 Minn 40. 44 A.L.R. 159 
Mo —Smuzynski v. East St. Louis 
Ry. Co. App.. 93 S.W.2d 1058. 
Neb.—Jacobson v. Omaha & Council 
Bluffs St. Ry Co.. 191 NW. 327. 
109 Neb. 356. 31 ALR. 563. 

N.J.—^Tnmboli v Public Service Co¬ 
ordinated Transport, 168 A. 572, 
111 N.J Law 481. 

Ohio—Cleveland Ry. Co. v. Karbole, 
181 N.E. 889, 125 Ohio St. 467— 
Reining v- Northern Ohio Trac¬ 
tion & Light Co, 140 NE 84, 107 
Ohio St. 528, affirming Northern 
Ohio Traction & Light Co. v. 
Reining, 16 Ohio App 406. 

Tex.—Wittkower v. Dallas Ry. & 
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condition of the street.®^ A carrier may not be 
required to warn alighting passengers that the 
vehicle on which they are riding has not yet come 
to a stop;®* nor may negligence be predicated on 
a bus driver’s failure to give a passenger warn¬ 
ing of ice on the step where the passenger saw 
the ice before she stepped on it.®® A street rail¬ 
way company is not under any duty to warn pas¬ 
sengers boarding or alighting from its cars of 
the danger from the overhang swing of the rear 
of a car as it rounds a curve.^ Of course, the 
carrier may not be held liable for failure to warn 
an alightmg passenger of small objects which may 
temporarily happen to be on the street when the 
carrier does not know, and has no reason to know, 
of the presence of such objects.^ In general there 
is no duty to instruct or warn passengers of the 
proper or safe mode of entering or leaving cars, 
it being the duty of the passenger to comply with 


the usual reasonable and known regulations of the 
carrier with reference to safe entrance and exit.® 
Where the construction of a vehicle is such as to 
indicate to the passenger the particular exit from 
which he is expected to alight, the earner is not 
under a duty to warn him not to use another exit.^ 
There is no general rule requinng a warning to 
be given a passenger before starting a street car,^ 
and in the absence of knowledge that passengers 
are boarding or alighting, if the tram has been 
stopped a sufficient time for them to get aboard 
or alight, the train may be started without further 
notice or warning.® Where there was no reason 
to suppose that a passenger would attempt to alight 
from a vehicle temporarily halted at a place other 
than a regular stopping place, the carrier was not 
under a duty to warn such passenger of his danger 
from the sudden starting of the vehicle.^ 

Sufficiency of warning. Where a warning to 


Terminal Co, Civ.App-, 73 S.W.2d 
867, error refused 

Wash.—Liind^rren v. Puget Sound In¬ 
ternational Ry. & Power Co, 253 
P. 791. 142 Wash 546. 

Wis.—Downs V. Northern States 
Power Co.. 228 NW. 471, 200 Wis. 
401. 

10 C.J p 925 note 23. 

Stop other than regular stopplnff 
place does not alter the text rule.—' 
Liindgren v. Puget Sound Interna¬ 
tional Ry. & Power Co., 253 P. 791, 
142 Wash. 546. 

Prohahility of vlolatioiL of rules of 
road 

Street car operators owe no duty 
to notify passengers in alighting 
that automobile is likely to violate 
the rules of the road by iiassing on 
wrong side of street.—Cleveland Ry. 
Co. V. Amson, 159 N.!EL 580, 26 Ohio 
App. 359. 

Beasons for rule 

"Such a warning would, in most 
instances, be utterly superfluous. A 
rule requinng the company to watch 
for and warn its passengers as to all 
such dangers would be impracticable 
and extremely burdensome. The 
danger from moving vehicles and 
from other independent agencies op¬ 
erating upon the street is an ever¬ 
present one, intermittent in charac¬ 
ter, varying m degree with each oc¬ 
casion. and is of such kind that pre¬ 
vious warning by the company of 
each specific danger as it arises 
would become practically impossible. 
The danger is not constant, bnt often 
arises suddenly, and is only momen¬ 
tary. The person encountering dan¬ 
ger, having alone the control over 
his own movements, must rely upon 
himself and upon his own precau¬ 
tion and judgment. The responsi¬ 


bility of the company should be 
coextensive with its practical con- 
troL It IS impracticable for anoth¬ 
er to take the responsibility of at¬ 
tempting to control and guard, as to 
such dangers, the person able to take 
care of himself. The passenger is 
m a much better position to guard 
against those dangers than is the 
company. The passenger standing 
upon the step or at the door, m 
readiness to alight, has a full view 
of the street m all directions. If 
there are approachmg vehicles, it is 
solely within his power to fix the ex¬ 
act moment when he shall alight' 
from the car.”—^Jacobson v. Omaha 
& Council Bluffs St Ry Co., 191 N. 
W. 327, 331, 109 Neb. 356. 

97. Mass.—^Thompson v. Gardner,! 
etc., R- Co., 78 N.E1 854, 193 Mass. 
133. 118 Am.S.R. 459. 

10 C.J. p 925 note 24. 

98. N.T —^Mearns v. Central Rail¬ 
road of New Jersey, 57 N.E. 292, 
163 N.T. 108, reargument demed 
58 N.E. 1089, 164 N.T. 598. 

have no j 

diillculty in determimng whether a 
tram has stopped. They are usual¬ 
ly as sensitive to a moving car as 
any guard or conductor could be, 
and heretofore it has never been un¬ 
derstood to be the duty of a rail¬ 
road company to expressly warn its 
passengers of the starting or of the 
stopping of the tram *'—^Mearns v. 
Central Railroad of New Jersey, 57 
N.E. 292, 293. 163 N.T. 108. rear- 
gument demed 58 NE. 1089, 164 N. 
T. 598 

99- Conn.—Byrne v Connecticut Co., 
195 A 184, 123 Conn 304. 

1- CaL—Dwyer v. Los Angeles Ry 
Corporation, 2 P2d 468, 115 Cal. 
App. 709. 


Mass—^Fairbanks v Boston Elevated 
Ry. Co. 129 NE. 367. 237 Mass 
127 , 

Pa—^Duffy V- Philadelphia Rapid 
Transit Co.. 140 A 496, 291 Pa 
564. 

Warning by loader nnnecessary 
Cal—^Dwyer v. Los Angeles Ry. Cor¬ 
poration, 2 P.2d 468. 115 CalApp 
709 

2. Ky.—Kentucky Traction & Ter¬ 
minal Co. V. Soper, 286 S.W. 776, 
215 Ky. 536. 

stone or pebble 

Ky—^Kentucky Traction & Terminal 
Co. V. Soper, 286 SW. 776, 215 
Ky 536. 

3. Ind.—^Pere Marquette R. Co. v 
Strange. 84 N.E. 819, 85 N.E 1026, 
171 Ind. 160, 20 L.R.A,N.S., 1041. 

10 C.J. p 925 note 22. 

4. Va.—^Davidson v. Wasbingrton & 
O. D Ry.. 105 S.E. 669, 129 Va. 

99. 

Mail and baggage compartment 
Va.—^Davidson v. Washington & O 
D Ry., 105 S.E 669. 129 Va 99. 
Unusually high step 

Where an electric railway compa¬ 
ny was not responsible for the use 
of the motorman’s stool by passen¬ 
gers alighting at a door not intended 
for the use of passengers, it was un¬ 
der no duty to warn a passenger of 
the unusually long step from the 
top of the stool to the ground.—Da¬ 
vidson V. Washington & O D. Ry., 
105 SE. 669. 129 Va 99 
5b Mass—^Davey v. Greenfield, etc, 
R- Co, 58 NE. 172. 177 Mass. 106 
10 C J. p 939 note 27. 

6 . Mo.—^May v. Chicago. B. & Q R. 
Co., 225 SW. 660, 284 Mo. 508. 

10 C J. p 939 note 26. 

7. Mass.—Bush v. Boston Elevated 
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passengers is necessary, a general warning, such 
as will be likely to reach all the passengers on their 
way in or out, is ordinarily regarded as sufficient.^ 
Where an opening in a tram at a station has been 
made for the passage of persons, the duty to 
give warning before closing the space is not, on 
the other hand, satisfied by merely ringing the 
engine bell or sounding the whistle.® A warning 
to an alighting passenger of the approach of other 
vehicles of the carrier coming from a particular 
direction was no assurance of safety as regards 
another vehicle coming from another direction.^® 

§ 725. Boar<1iTig or Alighting from Moving 
Train or Car 

Generally a carrier is not liable for injuries sustained 
by persons while attempting to board or alight from a 
moving train or car in the absence of some direction, 
invitation, permission, or compulsion by the carrier. 

As a general rule a carrier’s employees have a 
right to assume that a passenger will not attempt 
to board or alight from a moving train or car,ll 
and are not negligent in failing to vram him against 
doing so, see supra § 724, or in failing to use 
other means to restrain him from doing so,^^ or 
to stop the vehicle,^® especially where it does not 
know, or have reason to know, of his peril or in¬ 
tention to board or alight from the moving train 


or car,t^ and where the passenger attempts to 
get off or on at a place other than a regular stop¬ 
ping place,i5 or from the wrong side of the ve¬ 
hicle.^® The earner is not liable, even when its 
employees have knowledge of the injured person’s 
intent, if they use proper care to prevent him from 
boarding or alighting while the train or car is in 
motion,!^ or to assist him to escape from a dan¬ 
gerous position in which he has placed himself.^® 

On the other hand, a carrier may be liable for 
injuries sustained by passengers in boarding or 
alighting from moving trains or cars, and some¬ 
times, under applicable statute or ordinance, w'here 
the carrier’s employees know, or have reason to 
know', of the passenger’s intention and that he is 
ignorant of his peril in attempting to board or 
alight,!® and to manage a train or car in such 
manner as to create an appearance of imminent 
danger of a collision, thereby inducing passengers 
to jump from the train or car, may constitute neg¬ 
ligence for vrhich the carrier is liable.^® 

Direction, invitation, permission, or compulsion. 
Generally, in order that a carrier may be liable 
for injuries sustained by a passenger in attempting 
to board a moving vehicle, there must be some 
order, request, or direction by the carrier’s em¬ 
ployees to board the vehicle.^! Hence, in the ab- 


Hy. Co., 123 K-B. 613, 232 Mass. 
593. 

8. N.T.—-Wertheimer v. Interbor- 
ou^h Rapid Transit Co., 102 N.Y 
S. 706, 52 Misc. 540. 

10 C.J. p 926 note 29, 

9. Ky.—Louisville, etc.. R. Co. v. 
Smith, 122 S.W, 806, 135 Ky. 462. 

10. Mass—^Mercier v. Union St. Ry, 
Co., 119 NE. 764, 230 Mass 397. 

11- U.S.—Palen v. Wheelock, C.C.A. 
Mo., 13 F.2d 34. 

La—Smith v. New Orleans Ry. & 
Light Co, 91 So 514, 150 La 1070. 
Mo—Gnnn v. Umted Rys. Co of St. 
Louis, 193 S.W. 814, 270 Mo. 517. 
L.RA.1917D 1131. 

NT.—^Meams v. Central Railroad of 
New Jersey, 57 N.E. 292, 163 N.Y. 
108. reargument demed 58 N E. 
1089, 164 N.Y. 598. ' 

10 C J. p 926 note 32. 

Trespasser 

The only duty which a carrier 
owes a trespasser attempting to be¬ 
come a passenger by boarding a 
rapidly moving tram is not willfully 
or wantonly to injure him.—^Lee v. 
Baker, Tex.Civ.App, 251 SW 580. 

12. Mo.—Kirby v. United Rys. Co- 
of St. Louis, 242 S.W. 79. 

Tex—Vivian v. San Antonio, U. & 


G. R. Co.. Civ.App., 196 S.W. 267, 
error refused. 

10 C.J. p 927 note 34. 

Partial blindness of a passenger 
does not require the carrier to pro¬ 
vide special means to keep him from 
leaving the moving tiain—Vivian v. 
San Antonio, U. & G. R. Co, Tex.Civ. 
App., 196 S.W. 267, error refused. 
13. Mo.—Gunn v. United Rys Co. of 
St. Louis. 193 SW. 814, 270 Mo. 
517, LR.A.1917D 1131. 

Neb.—O Connor v. Omaha & C B St. 
Ry Co., 177 N.W. 838, 104 Neb. 
534. 

14b U.S.—^Palen v. Wheelock, C.C.A- 
Mo, 13 F.2d 34. 

Neb.—O'Connor v. Omaha & C. B. St 
Ry. Co., 177 N.W, 838, 104 Neb. 
534. 

Tex.—Vivian v San Antonio, U. & G 
R Co.. Civ App., 196 SW. 267. er¬ 
ror refused 
10 C.J. p 927 note 35 
Duty to discover intent to board 
After boarding, and having given 
ample opportunity for i>assengers to 
do so, employees of a carrier are 
not required to lean forward out of 
the vestibule door to discover wheth¬ 
er anyone is going to undertake to 
board the vehicle while it is m mo¬ 
tion—^Palen v. Wheelock, C.CA.MO., 
13 F 2d 34. 

15b Ind.—Mlshler v. Chicago, S. B. 
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& N. L Ry. Co., 122 N.E. 657. 188 
Ind. 189. 

10 C.J. p 927 note 36. 

16- Pa.—Chitwood v. Philadq^lphia & 
R. Ry. Co., 109 A 645, 266 Pa. 
435. 

Tex.—^Armitage v. Fort Worth &. D. 
C. Ry. Co., Civ.App, 65 S.W.2d 376, 
error refused. 

Boarding moving train, lirom wrong 
side 

Pa—Chitwood v. Philadelphia & R. 

Ry. Co., 109 A 645, 266 Pa, 435. 
lighting yards 

Tex—^Armitage v. Fort Worth & D. 
C. Ry. Co, C 1 V.APP-, 65 S.W 2d 376, 
error refused. 

17- Mass.—Sullivan v. Boston, EL 
R. Co.. 84 NE. 844, 199 Mass. 73, 
21 L.R A ,N.S., 36. 

10 C.J. p 928 note 39. 
la. Mo.—^Mathews v. Metropolitan 
St. R. Co, 137 S.W. 1003, 156 Mo. 
App. 715. 

10 C J. p 928 note 40. 

19- III.—^Little V. Peoria Ry. Co., 
215 llLApp. 385. 

10 CJ. p 927 note 37, p 928 note 38. 

20l Ala.—^Birmingham R., etc., Co. 

V. Butler. 33 So. 33. 135 Ala. 388. 
id C J. p 928 note 41. 

21. Mo.—Gunn v. Umted Rys. Co. of 
St. L.OU18, 193 S.W. 814, 270 Mo. 
517, L.RA.1917D 113L 
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sence of any invitation by a carrier to board its 
vehicle at a particular place, the carrier has been 
held not to be liable for injuries, by reason of 
conditions there existing, to a passenger in at¬ 
tempting to board a moving vehicle at such place .-2 
The carrier is, however, liable for ^he resulting 
injuries where a passenger attempts to board or 
alight from a moving train or car, under the di¬ 
rection or invitation of the conductor or other 
employee in charge thereof,^^ or where he does 
so imder force or apprehension of force,-^ although 
It is not under all circumstances negligence per 
sc to suggest to a passenger that he alight from 
the tram or car while it is slowly moving,25 or 
to permit him to do so.^® The fact that the next 
station is announced does not constitute an assur¬ 
ance to passengers that the car has stopped, or 
an invitation to alight before it has in tact stop- 
ped,27 nor may an open door in a moving vehicle 
necessarily constitute an invitation to alight while 


the vehicle is in motion.^^ Whether the opening 
of a door is an invitation to alight is to be deter¬ 
mined by the circumstances of the particular case.29 
That a motorman turns and looks at a passenger 
who desires to alight from a street car does not 
constitute an implied invitation to alight while the 
car is in motion.^® 

§ 726. Operating Other Cars or Trains 

In order to avoid injury to passengers boarding or 
alighting from its trams or cars, a earner must exercise 
due care in operating other cars or trains. 

Where, on the express or implied invitation of 
a railroad or street railroad company, passengers 
go on or near to the tracks in waiting for, getting 
on, or alighting from, a tram or car, it is the duty 
of the company to operate its trams or cars at such 
places with such care as not to imperil the safety 
of such passengers; and if it fails so to do it is 
hable for injuries caused thereby,®^ and the meas- 


Neb.—O’Connor v Omaba. & C B. 
St. By Co, 177 N.W. 838. 104 Neb. 
534. 

22. Lia—Smith v. New Orleans Ry 
& Liffht Co, 91 So. 514. 150 La 
1070 

Wall: as invitatioii. 

A walk adjoinms street car tracks 
on the neutral ground of a street 
and obviously intended to be used 
only by employees in opening or clos¬ 
ing a switch, was not an invitation 
to the public to walk there in hoard¬ 
ing cars, so as to impose liability 
on the earner for injuries sustained 
by a passenger attemptmg to board 
a moving tram.—Smith v New Or¬ 
leans Ry. &, Light Co., 91 So. 514, 150 
La. 1070. 

Sh^ace la id.j.riet between ends of ties 
An open space between the ends of 
the crossties of an electric railroad 
on neutral ground in a street not 
TYiaintamed as a way for pedestrians 
was held not dangerous or violative 
of a municipal ordinance requiring 
the space occupied by the tracks to 
be kept m repair, so as to impose 
liability for injury to a boy stepping 
therein while attempting to board a 
moving tram.—Smith v. New Or¬ 
leans Ry. & Light Co. 91 So. 514, 150 
La. 1070. 

33m IlL—Little V- Peoria Ry. Co., 
215 IllApp. 385. 

Iowa —^Bersie v. Chicago, M, & St. 
P. Ry Co.. 211 N.W. 250. 202 Iowa 
1090. 

10 C.J. p 928 note 42. 

Compulsion, duress, or coercion 
need not exist in order to impose on 
the carrier liability for injuries to j 
a passenger resulting from his I 
alightmg from a moving vehicle un- I 


der the counsel or advice of the car¬ 
rier’s employee —Bersie v. Chicago, 
M. & St. P. Ry. Co, 211 N.W. 250. 
202 Iowa 1090. 

Invitation may be tacit as mani¬ 
fested by the conduct of the car¬ 
rier’s employees —Little v. Peona 
Ry, Co., 215 lUA^pp. 385. 

24. Ind.—Louisville, etc., R Co v 
Wood, 14 N.E. 572, 16 NE 197, 
113 Ind 544. 

Ky.—^Louisville, etc.. R. Co. v. Rich- 
erson. 14 Ky.L 925. 

10 C.J. p 928 note 43. 

25w Ill.—Chicago, etc., R. Co. v. 

TTa^^rd. 26 Ill 373 
Mo.—^Wilburn v. St Louis, etc, R. 

Co. 48 Mo App 224. 

Pa.—^Rothstein v. Pennsylvania R. 

Co., 33 A 379, 171 Pa 620 
S C —Crosby v. Seaboard Air Lme R. 

Co.. 61 SE. 1064, 81 SC. 24. 

10 C J. p 928 note 44 

26. La.—Gipson v. Shreveport Trac¬ 
tion Co., 77 So 129, 142 La 497, L. 
R.A.1918B 1130, 

27- N.T.—^Meams v. Central R Co. 
of New Jersey, 57 N.E. 292, 163 
N.Y. 108, reargument denied 58 N. 
E. 1089. 164 N T 598. 

10 C J. p 928 note 45 
“Well, we are here” 

Where an infirm aged passenger 
had disclosed his destination to 
the trainmen, statement of one of 
them, “Well, we are here,” was not 
an invitation for the passenger to 
alight, while the train was moving 
—Vivian V. San Antonio. XT. & G. R. 
Co, Tex.Civ.App, 196 S W. 267, error 
refused. 

26. Iowa—Fitzgerald v. Bes Moines 
City Ry. Co, 207 N.W. 602, 201 
Iowa 1302. 


Mass.—^Elger v Boston Elevated Ry. 

Co. 115 NE 242. 226 Mass. 84 
Mo —^Kirby v. United Rys. Co, of 
St. Louis, 242 SW. 79. 

29. Iowa—^Fitzgerald v. Des Moines 
City Ry. Co.. 207 N.W. 602. 201 
Iowa 1302. 

30- IlL—^Busack v. Chicago City Ry 
Co, 118 N.E. 1041, 283 IlL 117, L 
R.A1918D 416. 

31. U.S—Southern Ry. Co. v. Hob¬ 
son, CCAGa.. 43 F.2d 715 
Ala—^Montgomery Light & Traction 
Co V. O’Connor, 85 So. 384, 204 
Ala 24 

Cal —^MacGregor v. Pacific Electric 
Ry. Co, 59 P2d 123, 6 CaL2d 596 
Ill —^Bernier v. Illinois Cent. R Co, 
215 I11A.PP. 454. affirmed 129 N. 
E 747, 296 Ill 464 See Cannon 
V. Chicago Rys. Co., 205 IllApp. 
423 

Ind—^Indiana Union Traction Co. v 
Hiatt, 114 NE 478, 65 Ind App 
233, rehearing demed 115 N E 101, 
65 Ind. 233. 

La—Willis V. Vicksburg, S & P. R 
Co, 38 So. 892. 115 La. 53 
Mass.—Poppel v. Boston Elevated 
Ry. Co. 155 N.B. 267, 258 Mass. 
389 

Mich —^Terrill v. Michigan Umted 
Traction Co, 183 N.W. 46, 214 

Mich 478—^Terrill v. Michigan 

United Traction Co, 171 N.W 340. 
204 Mich 652 

N T —Campbell v. Richmond Light 
& R Co., 127 NE 271, 228 NY. 
383, reversing 168 N.Y.S. 813, 181 
AppDiv. 320. 

Pa —^Lasater v. Conestoga Traction 
Co., 160 A 447. 306 Pa. 500. 

10 C J. p 929 note 46. 

Care required where out 

of order 

Where headlight of suburban car 
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lire of care and protection owed to such persons * 
is not affected by the fact that other ways are 
provided, not requiring the going on or crossing 
of the track on the company’s premises.^- Thus, 
where it is necessary or proper for passengers in 
boarding, or alighting from, a train or car to go 
on or near to another track on which another 
tram or car is approaching, it is the dut^' of the 
carrier’s employees to keep a proper lookout,-^ to 
keep the speed of the approaching tram or car 
under such control as is proper and reasonable un¬ 
der the circumstances and, if necessary, to stop 
it,^^ and to give such warning by bell, whistle, or 
otherwise, of its approach, as will reasonably pro¬ 
tect the boarding or alighting passengers from 
in jury ,35 particularly where a statute or ordinance 
requires that such precautions shall be taken.36 
Where a street car is standing discharging pas¬ 
sengers, it is the duty of the motorman m charge 
of an approaching car on a parallel track to have 
his car under such control that it may be stopped 
on a moment’s notice and, irrespective of an 
ordinance requiring such action, the motorman may 


be required to slacken the speed of his car and 
give a signal of its approach but it is not the 
duty of a carrier to stop its car, or slow up, or 
give a signal, on every occasion of meeting another 
car.33 The duty of servants operating trains or 
cars to look oat for passengers who are boarding, 
or alighting from, another train or car does not 
involve absolute liability, as they have the right, 
in the absence of notice to the contrary, to assume 
that persons on or near tracks will not be negli¬ 
gent.**® and if the carrier’s servants exercise prop¬ 
er care under the circumstances, the company will 
not be liable for the resulting injuries nor does 
the duty apply after the passenger has left the 
place of alighting,^2 nor where he is on a part 
of the premises w'here he is not authorized to be.**^ 
An ordinance requiring that street cars approa^- 
ing cars stopped on another track to pick up or 
discharge passengers shall stop in order to permit 
alighting passengers to pass in front of the ap¬ 
proaching car does not apply^ so as to require that 
it shall be stopped to permit a person to cross 
in front of it to board a car on the other track.**^ 


was out of order, it was car em¬ 
ployees* duty, lu operating car dur¬ 
ing the night, to exercise great 
care in approaching station grounds, 
where persons would likely be for 
the purpose of becoming passengers. 
—Willi V. United Rys. Co. of St 
Louis, 224 S.W 86. 205 MoApp. 272. 
32: U.S.—^Delaware, etc., R. Co. v. 
Price. N.J., 221 F. 848. 137 CC.A. 
406, certiorari denied 35 S Ct. 939, 
238 US 636, 59 L Fd 1500. 

33. La.—^Willis v Vicksburg, S. & 
P. R. Co.. 38 So 892, 115 La 53. 

10 C.J. p 930 note 50. 

34b N.C —^Dunn v. Atlantic Coast 
Line R. Co.. 93 SE. 784. 174 N.a 
254. 

10 C.J. p 930 note 51, 

35- Ark.—St. Lkiuis, etc, R. Co. v, 
Tomlinson, 64 S W. 347, 69 Ark. 
489. 

36. N C —^Dunn v. Atlantic Coast 
Line R. Co., 93 S.E. 784, 174 N.C. 
254. 

10 C.J. p 930 note 53. 

37- Ohio—^Mahoning Valley Ry. Co. 
V Ra^anecka, 7 Ohio App. 289. 

10 C J. p 930 note 54. 

38- N.Y—^Wall V. International Ry. 
Co., 135 NE. 512, 233 NY. 309, re¬ 
versing 188 N.Y.S. 550, 195 App. 
Div. 685. 

39. La_—^Blanco v. New Orleans Ry. 
& Light Co., 73 So. 774, 140 La. 
693. 

10 aj. p 930 note 55. 

At other than regular stopping place 
Street car passing another in op- 

1SC.J.S.-86 


posite direction is not required to 
sound gong at a place other than a 
regular stopping place —^Laws v. 
Hammond. W. & B. C Ry. Co.. 128 N 
E. 52. 79 IndApp 850. 

-ia Ill—Foreman Trust & Savings 
Bank v. Chicago Rapid Transit Co., 
252 IlLApp 151—^Bernier v. Illinois 
Cent. R. Co.. 213 Ill App 530. See 
Loudon V Terminal R. Ass*n of St. 
Louis, 206 IllApp. 87. 

Kan.—^Turner v Laying, 294 P. 665, 
132 Kan. 127. 

La —^Blanco v New Orleans Ry & 
Light Co., 73 So. 774. 140 

693. 

Mich—^Brown v Detroit United Ry., 
185 N.W. 707. 216 Mich 5SJ—^Van 
Sickle V. Grand Rapids, G. H. & M 
Ry Co, 182 N.W. 132, 213 Mich. 
261. 

Mo —State ex reL St. Louis-San 
Francisco Ry. Co. v. Reynolds, 233 
S.W. 219, 289 Mo. 479, quashing 
Martin v. St. Louis-San Francisco 
Ry. Co.. App.. 227 S.W. 129. 

10 C.J p 930 note 56. 

Boetzine of last dear t-immcB Inap¬ 
plicable 

Where until a moment before he 
was struck a passenger waiting to 
board another tram was in no dan¬ 
ger, the doctrine of last clear chance 
did not apply so as to require the 
operator of the train which struck 
him to slacken its speed or sound 
a warning-—Foreman Trust & Sav¬ 
ings Bank v Chicago Rapid Transit 
Co.. 252 IlLApp. 151, 

Train reimiiig hebi'p-e sdiedule 
The engineer of a through tram 
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running late on the time of an ac¬ 
commodation train at great speed, 
when he saw persons at a subur¬ 
ban station attempting to cross the 
track, could assume that they saw 
his tram and the speed of such tram, 
and that, if waiting passengers, they 
knew the local train had not arrived 
on time, and that they would stop 
and look before entering on the 
track, which was the real danger 
zone.—State ex rel. St. Louis-San 
Francisco Ry. Co. v. Reynolds. 233 
S.W. 219, 289 Mo 479. quashing Mar¬ 
tin V St. Louis-San Francisco Ry. 
Co., App. 227 SW, 129. 

41- IlL—Foreman Trust & Savings 
Bank v. Chicago Rapid Transit Co., 
252 IlLApp, 151. 

E:an.—Turner v. Laying, 294 P. 665, 
132 Kan. 127. 

La.—Seno v. New Orleans Ry & 
Light Co.. 91 So. 70, 150 La. 632— 
Blanco v. New Orleans Ry & 
Light Co., 73 So 774. 140 La. 693. 
Mich.—^Brown v Detroit United Ry., 
185 N.W. 707, 216 Mich. 582—Van 
Sickle v. Grand Rapids, G. H. & 
M. Ry. Co., 182 N.W. 132. 213 Mich. 
261. 

10 C.J- p 931 note 57- 

42. W.Va.—^Ballard v. Charleston 
Interurban R Co, 169 S.E. 524, 113* 
W.Va. 660. 

10 C.J. p 931 note 58. 

43. W Va.—^Ballard v. Charleston 
Interurban R Co., supra. 

10 C.J. p 931 note 59. 

44. La—^Blanco v. New Orleans Ry. 
& Light Co., 73 So. 774, 140 La. 

i 693. 
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The violation of a statute or ordinance respecting 
the rate of speed of a car or tram ma^^ of itself 
constitute negligence as to a passenger injured 
while boarding or alighting from a vehicle on an¬ 
other track.^5 

§ 727. Assistance of Passengers 

a. In general 

b. Duty dependent on circumstances 

a. la General 

In the absence of any apparent necessity for per¬ 
sonal assistance to passengers boarding or alighting, the 
carrier is not required to furnish it. 

In the absence of circumstances showing that a 
passenger about to board, or alight from, the ve¬ 
hicle of a carrier requires assistance, there is as 
a general rule no duty personally to assist him,^® 
particularly in the absence of any request for as¬ 
sistance nor is it necessarily incumbent on the 
carrier's employees to direct a passenger how he 
shall get on or off,^® or how he shall go after 
he has alighted.^® 

Custom or rule of carrier. A custom of assist¬ 
ing passengers is not binding on the carrier unless 
it has knowledge thereof, or unless the custom is 
so well known that it may reasonably be presumed 
to be a part.of the contract of carriage,®® Non¬ 
conformity with a rule of the carrier requiring 
conductors to assist female passengers in alighting 
will not impose liability on the carrier unless the 
rule was known to, and relied on by, the pas¬ 
senger.®^ 

Third persons. The carrier is not liable for the 


incompetency or negligence of a third person who is 
not its employee or authorized to act for it in as¬ 
sisting a passenger;?^ but where the contract of 
a carrier with a society to run a special tram 
provides for members thereof to assist passengers 
to alight, it is liable for incompetency or negligence 
of members in so assisting a passenger.®^ 

A voluntary promise by the conductor or other 
employee to assist a passenger in alighting at ^ 
certain station does not impose any liability on 
the carrier for a failure of the conductor or em¬ 
ployee to keep such promise,®^ unless he has notice 
of the conditions or circumstances of the passen¬ 
ger that will render such assistance necessary.®® 

Assisting from one car to another. It is not neg¬ 
ligence for a conductor after inviting and assist¬ 
ing a boarding passenger from one car to another 
to enable her to get a seat to fail to assist her 
down the aisle to a seat, where she is not weak 
or sick or the speed of the train is not excessive 
or unusual, and a curve in the road which is 
reached while she is walking is not a sharp one; 
and in the absence of anything shown as to his 
manner, the offer of a conductor to assist a pas¬ 
senger from the baggage car to a car in the rear 
on her hesitating to move while the car is in mo¬ 
tion, after he has announced that there are seats 
there, is not an order for her to go there.®® 

Care and negligence in rendering; extent of as¬ 
sistance. Where a carrier's employees render as¬ 
sistance, even where it is not necessary, it will be 
liable for any negligence connected with the ren¬ 
dering of such assistance®^ within the scope of the 


45. N C-—Dunn v Atlantic Coast 
Line R. Co., 93 S E. 784, 174 N.C. 
254. 

10 C-J. p 931 note 60. 

4 i6L Ala.—Smith, v. Southern Ry. Co., 
164 So. 903, 231 Ala. 381—Southern I 
Ry. Co. V. Hayne, 95 So. 879, 209 
Ala. 186—Atlantic Coast Line R. 
Co. V. Farmer, 79 So. 35, 201 Ala. 
603—Louisville & N. R. Co. v. 
Rins; 73 So. 456, 198 Ala. 168. 

Ga.—Metts v Louisville & IT. R. 

Co, 182 S.E. 531, 52 Ga.App. 115 
Ind.—^Hudnut v. Indiana De Luxe 
Cab Co., 182 bTB. 711, 98 Ind.App. 
44. 

Md.—Bairerstown & P. Ry. Co. v. 

Win^rert, 105 A. 537, 133 Md. 455. 
Mass.—^Tefft v. Boston Elevated Ry. 

Co, 188 N.E. 507, 285 Mass 121. 
Pa.—^Low V. Harnsburg Rys. Co, 138 
A« 852, 290 Ps. 365—~Baron v. 

Wilkes-Barre Ry Co. 71 Pa.Super 
103. 

R.L—Di Nora v. Rhode Island Co, 
109 A. 706, 43 R.I. 7. 

Tex.—Lattimer v. Texas & Pac. Ry. 


Co., CivA.pp.. 106 SW.2d 727—San 
Antonio & A. P. Ry. Co v Wiu- 
var, CivAipp, 257 SW. 667—Ft. 
Worth & D. CL Ry Co. v. Yantis, 
CSvAlPp., 185 SW. 969, error re¬ 
fused. 

Wis.—Dorcey v. Milwaukee Electric 
Ry. & Light Co, 203 N.W 327, 
186 Wis 590—Gardner v. Chicago 
& M Electric Ry. Co., 159 N.W 
1066. 164 Wis 541. 

10 C J. p 931 note 61. 

47- Ala.—Louisville & N R Co. v 
King, 73 So 456, 198 Ala. 168. 

Mass.—^Tefft v. Boston Elevated Ry. 
Co, 188 NE. 507, 285 Mass 121 

Pa.—^Low V. Hamsburg Rys Co, 
138 A. 852, 290 Pa. 365—Baron v 
Wilkes-Barre Ry. Co, 71 Pa Super. 
103. 

48: Ky.—Illmois Cent R. Co. v 
Cruse, 96 S W. 821, 123 Ky 463, 29 
KyL 914, 8 L.R.A.,NS, 299, 13 
Ann.Cas. 593 

Mich.—^Nichols V. Chicago, etc, R 
Co., 51 N.W 364, 90 Mich. 203. 

10 C J. p 931 note 62. 
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“W- Mass.—^Lee v. Boston El R Co, 
65 N.E. 822, 182 Mass. 454. 

50. Tex—St. Louis Southwestern 
R Co. V McCullough 45 S.W. 324, 
18 Tex.Civ.App. 534. 

51- Ala—Central of Georgia R Co. 
V. Carhsle, 56 So. 737, 2 AlaA.pp. 
514. 

52. Tex.—Missouri, etc, R Co. v 
Kemp. CivApp., 173 S.W. 532. 

53. Tex.—^Missouri, etc., R Co. v. 
Kemp, supra. 

54. Ala.—Louisville & N. R Co. v. 
King, 73 So 456, 198 Ala. 168. 

10 C.J. p 931 note 64. 

55. Ga—Southern R Co. v Hobbs, 
45 SE. 23, 118 Ga 227, 63 L.RA 
68 . 

10 C J. p 932 note 65 

56. Md —Plummer v. Washington, 
etc., R Co., 92 A 536, 124 Md. 
200 . 

57- Mo—^La<^ey v. Missouri & K L 
Ry. Co., 264 SW 807. 305 Mo. 260. 
Pa.—Hager v. Philadelphia & R Ry. 
Co. 104 A 599, 261 Pa. 359. 
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employee’s employment,®* reasonable care being re¬ 
quired m such cases,®® or a degree of care com¬ 
mensurate with the passenger’s condition as it ap¬ 
pears to them,*® although it has been held that 
the earner may be liable for injuries sustained by 
a passenger while being assisted to alight by an 
employee, notwithstanding he was acting outside 
the scope of his employment,®^ and that, where 
assistance is necessary, the same high degree of 
care is required in such cases as during actual 
transportation In the absence of negligence 
on the part of a carrier’s employee who voluntarily 
undertakes to assist a passenger to board a car, 
the carrier is not liable for injuries resulting from 
the withdrawal of such assistance.®® The extent 
of assistance to be rendered to a passenger m 
boarding or alighting is to be determined by the 
reasonable necessities of the particular case.®'* 

The absence of express authority from a carrier 


to its agent to assist or escort passengers across 
a highway in order to board the carrier’s vehicle, 
may not relieve the carrier from liability for in¬ 
juries sustained by a passenger while being so as¬ 
sisted or escorted.®® 

b. Duty Dependent on Circtunstances 

The circumstances of the particular case determine 
whether the employees of a carrier are under a duty 
to assist passengers in boarding or alighting 

The duty of rendering personal assistance to a 
passenger in boarding or alighting depends on the 
circumstances and conditions surrounding the pas¬ 
senger in the particular case,®® and it may become 
the duty of the carrier’s emplo>ees to assist a pas¬ 
senger in boarding or alighting, ivhere the circum¬ 
stances are such as to indicate that he requires such 
assistance,®' as where there is some unusual danger 
or difficulty arising from the place or means af¬ 
forded for alighting,®* or where the passenger is 


Tex—St Louis Soutliwestem Ry 
Co of Texas v. Preston, Civ.App, 
194 S.W. 1128, affirmed, Com.App., 
228 S.W. 928. 

10 C.J. p 932 note 67. 

58. Ga_—-Western, etc., R- Co. v 
Voils, 26 S.E. 483, 98 Ga. 446, 35 

L.R.A. 655. 

10 C.J p 932 note 68. 

59- Tenn.—Nashville, C. & St. L 
Ry. Co V. Newsome, 206 SW. 33, 
141 Tenn 8. 

10 C.J p 932 note 69 

60- Wash.—^Fagerdahl v. North 

Coast Transp- Co., 35 P.2d 46, 178 
Wash. 482, modifying 28 P.2d 107, 
175 Wash. 600. 

Apparently into'-^<-ntrd person 

Duty of conductor assisting ap¬ 
parently intoxicated passenger from 
interurbap car was measured by that 
owed to mtoxicated man, where con¬ 
ductor did not know or have actual 
notice that passenger had cerebral 
hemorrhage.—^Fagerdahl v. North 
Coast TranspJ Co., 35 P.2d 46, 178 
Wash. 482. modifying 28 P.2d 107. 
175 Wash. 600. { 

61- Iowa.—^Ray v Chicago, etc, R. 
Co., 144 NW. 1018, 163 Iowa 430. 

62. Tenn.—Nashville, C. & St. L. 
Ry. Co V. Newsome, 206 S W. 33, 
141 Tenn. 8. 

Tex.—Southern Traction Co. v. Re- 
agor, CivApp., 186 SW. 272, error 
refused. 

16 C.J. p 932 note 70. 

63^ N.Y.—Kelly v. Nassau Electric 
R. Co.. 124 N.E. 147. 227 N.T. 
39, reversing 159 N.Y.S. 11^1, 173 
App.Div. 983. 

6A Tex.—St. Louis. S P. & T. Ry. 
Co. V Gore, Civ App.. 69 S.W.2d 
186, error dismissed. 

10 C.J. p 932 note 65 [aj. 


Asemdi-n^r steps 

In the absence of any apparent ne¬ 
cessity for so domg, the employee 
of a carrier is not under any duty 
to ascend the steps of a tram car 
to assist a passenger to alight.— 
St Louis, S. F. & T. Ry Co. v. 
Gore, Tex.Civ.App., 69 S TV.2d 186, 
error dismissed. 

65- Cal.—Sanchez v. Pacific Auto 
Stages, 2 P.2d 845, 116 CaI.App. 
392. 

66 . Ala—^Mobile Light & R. Co. v. 

Therrell, 88 So. 677, 205 Ala. 553. 
Ark.—^Payne v. Thurston, 230 S-W. 
561, 148 Ark. 456. 

Ga.—^Metts v. Louisville & N. R. Co., 
182 S.E. 531, 52 Ga.App. 115. 

Mich.—Chalker v. Detroit. G. H. & 

M. Ry. Co., 173 N,W. 532. 207 
Mich. 138. 

Tenn.—Nashville, C. & St. L. Ry. Co. 
V. Newsome, 206 S.W. 33, 141 

Tenn. 8. 

Tex.—Wisdom v. Chicago, R. I. & G. 
Ry. Co., Com-App., 231 S.W 344, 
reversing Chicago, R. L & G. Ry. 
Co. V. Wisdom, CivA.pp, 216 SW. 
241—^Lattimer v. Texas & Pac. 
Ry Co.. CivJLpp., 106 SW.2d 727 
—^Texas & P. Ry. Co v. Whit¬ 
tington. Civ.App., 292 S.W. 966— 
Ft Worth & D C. Ry Co v. Yan- 
tis. Civ.App., 185 SW. 969, error 
refused. 

10 aj. p 932 note 75. 

67- Ala.—^Mobile Light & R. Co. v. 

Therrell, 88 So. 677, 205 Ala. 553. 
Ga.—^Metts v. Louisville & N. R. 

Co, 182 SE. 531, 52 Ga.App. 115. 
Iowa—Vanderbeck v. Chicago, M., 
St. P. & P. Ry. Co.. 230 N.W. 390. 
210 Iowa 230. 

Ky.—^Louisville & N. R. Co. v. Bow¬ 
man. 270 S.W. 471, 208 Ky. 39. 
Mieh- —Chalker v. Detroit^ G. H. A 
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M. Ry. Co., 173 N.W. 532, 207 
Mich. 138 

Tex.—^Texas & P. Ry Co. v Whit¬ 
tington. Civ.App. 292 SW 966. 

10 C.J. p 932 note 76. 

68- Ala.—Mobile Light & R. Co. v. 

Therrell, 88 So. 677, 205 Ala. 553. 
Ga—^Metts v Louisville & N. R. Co., 
182 SB 531, 52 Ga.App. 115. 

Ky-—^Louisville & N. R, Co. v. Scar¬ 
brough, 270 S.W. 491. 20S Ky. 79- 
Mich.—Chalker v. Detroit, G. H. & 
M. Ry. Co., 173 N.W. 532, 207 
Mich. 138. 

N.J.—Gore v. Delaware. L. A W. R. 

Co., 98 A 389. 89 N-J.Law 224. 

Or—Adams v. Portland Ry., Light 
A Power Co, 171 P. 219, 87 Or. 
602, L.RJL1918D 526. 

Tex.—Wisdom v. Chicago, R. I. A G. 
Ry Co., Com-App., 231 S.W. 344, 
reversmg Chicago, R. I A G. Ry. 
Co V. Wisdom, Civ.App., 216 S.W. 
24L 

10 C.J. p 933 note 77. 

XCigh. st^ 

A step two and a half or three 
feet high may impose a duty to as¬ 
sist a passenger to board a tram. 
—^Louisville A N. R. Co. v. Bowman, 
270 S.W. 471, 208 Ky 39. 

Xce and snow 

(1) Carrier must assist passenger 
in alighting where accumulations of 
ice and snow have made coach steps 
dangerous.—Chalker v Detroit, G. H. 
A M. Ry. Co., 173 N.W. 532, 207 
Mich. 138. 

(2) Due care may require that 
the operator of a one-man street car 
assist a passenger to alight at a 
place where there is ice in the street, 
notwithstanding the carrier had no 
right to remove such ice.—Wilson 
V Berlin St. Ry^ 149 A- 602» 84 N. 
H. 285. 
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to the knowledge of the employees of the carrier so 
infirm or disabled as to require assistance,®® par¬ 
ticularly where a request for assistance is made 
That a female pcissenger has in charge a small child 
and is encumbered with baggage, may present a sit¬ 
uation calling for assistance.*^^ 

On the other hand, the employees of a carrier are 
not required to use diligence to discover the feeble 
condition of a passenger and his inability to help 
himself nor are they required to offer personal 
assistance to apparently normal passengers board¬ 
ing or alighting from a step which is not unusually 
highJ® In the absence of any request, or any ap¬ 
parent need, for assistance, a carrier’s servants are 
not under any duty to assist a passenger to alight 
merely because he is a cripple.^^ That a female 
passenger is carrying a small child in her arms as 
she alights may not impose a duty on the carrier’s 
employees to assist her, in the absence of a custom 
so requiring or a request for such assistance.^® 

Female passengers accompanied by men. Where 
a female passenger is attended by a husband or 
friend, apparently capable of giving any needed as¬ 
sistance in boarding or alighting from a car, the 


carrier is imder no duty to render such assistance.^® 
The rule is otherwise, however, as regards a female 
passenger accompanied by a man, who is not act¬ 
ing as her escort, and to whom she is apparently 
not looking for protection and assistance.'^'^ This 
is particularly true where the man is encumbered 
with baggage and is apparently looking out for him¬ 
self alone.*'® 

§ 728. Appliances and Means for Boarding or 
Alighting 

A carrier may under appropriate circumstances be 
required to furnish appliances and means for its pas¬ 
sengers to board and alight from its vehicles, and must 
use due care to see that such appliances and means are 
safe for that purpose. 

A earner must exercise care in providing safe 
appliances and means for the assistance and pro¬ 
tection of passengers in getting on and off its 
cars,^® and in operating the same.®® In some cases 
it has been held that the means and appliances fur¬ 
nished must be the safest known and tested ;®i but 
in other cases it has been held that the carrier is 
not absolutely liable in this regard, and that this 
duty is performed if it provides reasonably safe 


G9. Ala.—Southern Ry. Co. v. Lax- 
son. 114 So. 290. 217 Ala 1. 55 A. 
L.R. 385, reversing 114 So. 288, 
22 Ala.App. 180—Mobile Light & 
R. Co, V. Therrell, 88 So. 677, 205 
Ala. 553. 

Ark—^Payne v. Thurston, 230 S.W. 
561. 148 Ark. 456 

Or.—^Watts V Spokane, P. & S. Ry. I 
Co.. 171 P. 901. 88 Or, 192. 

10 C X p 933 note 78. 

Disability from physical or mesital 
infirmity 

Passenger's disability imposing on 
carrier duty to assist in alightmg 
need not arise from physical or men¬ 
tal infirmity alone.—Southern Ry. 
Co. V. Laxson, 114 So 290, 217 Ala- 
1, 55 A L R. 385, reversing 114 So. 
288, 22 AlaApp- 180. 

Cripple with cratches 
Ala.—^Mobile Light & R. Co. v. Ther¬ 
rell. 88 So. 677, 205 Ala. 553 

70. Mo.—Layne v. Chicago, etc., R. 
Co., 157 S-W- 850, 175 Mo.App. 34 

71- Ala—Southern Ry. Co. v. Lax- 
son. 114 So. 290. 217 Ala- 1, 55 A 
LR. 385, reversing 114 So. 288, 
22 AlaApp. 180. 

Tex.—^International & G. N. Ry Co. 
V. Williams; Civ.App., 183 SW. 
1185. error refused. 

72, Ky—Illinois Cent. R. Co. v. 
Cruse. 96 SW. 821, 123 Ky. 463, 29 
Ky.L. 914. 8 L.RJL.N.S. 299. 13 
Ann Cas 593. 

Tex.—Gulf, etc-, R. Co. v. Gamer, 
115 S.W. 273y 52 Tex.Civ.App. 387. 


73. Ala.—Southern Ry. Co. v 
Hayne, 95 So 879. 209 Ala. 186. 
Tex—Ft Worth & X>. C Ry Co. v 
Yantis, CivApp, 185 S.W. 969, er¬ 
ror refused. 

Pive- or siz.-inch step 

That a car step is five or six 
inches above the platform from 
which a passenger boards a train 
does not, without more, present a 
situation requirmg that he be as¬ 
sisted in boarding—Southern Ry. 
Co V. Hayne, 95 So. 879, 209 Ala. 
186. 

Eighteen inch step 

A step eighteen inches high does 
not impose any duty on the carrier 
to assist an apparently normal adult 
to alight—Ft. Worth & H. C. Ry. 
Co. V. Xantis, Tex.CivApp, 185 S. 
W. 969, error refused. 

74b NC—Graham v. Norfolk-South¬ 
ern R. Co. 93 SE 428. 174 N.a 1. 

75- Mass—Gatchell v. Boston Ele¬ 
vated Ry Co, 130 NE. 94, 238 
Mass. 185. 

76- AJa.—Southern Ry. Co. v. 

Hayne, 95 So. 879, 209 Ala. 186. 

R-I —^Di Nora v. Rhode Island Co., 
109 A. 706. 43 R L 7. 

10 C.J p 931 note 61 [e]. 

Divalid passenger 

Ky-—Arnett v. Chesapeake & O Ry. 

Co, 248 S.W. 1040, 198 Ky 491. 
Va—Walters v. Norfolk & W. Ry. 

Co. 94 SE 182, 122 Va 149. 

77. Ky.—^Louisville & N. R Co. v. 
Bowman, 270 SW 471, 208 Ky. 39. 
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7B. Ky.—Louisville & N. R. Co. v 
Bowman, supra. 

73- Ala.—Atlantic Coast Line R. Co. 

V- Farmer, 79 So. 35, 201 Ala. 603. 
Cal —Sellars v. Southern Pac. Co., 
166 P. 599, 33 CalApp, 701. 

Ga—^Metts v Louisville & N R. Co, 
182 SE 531, 52 GaApp. 115 
Ky—Chesapeake & O. Ry Co. v 
Clarke, 189 SW. 882, 172 Ky. 811. 
10 C J. p 933 note 82 
Station other than destination 

Carrier opening doors and pro¬ 
viding means for passenger to alight 
at station other than her destination 
should exercise due care to provide 
safe means.—^Texas & N. O. R. Co 
V Rooks, Tex-CivApp., 283 S.W 622, 
affirmed, Com.App, 292 SW 536, re¬ 
hearing denied 293 SW. 554. 

Preventing obstruction of car ]^t- 
form 

A street car company owes to its 
passengers the duty to prevent the 
obstruction of the platforms of the 
cars by baskets or other objects 
which would endanger passengers 
when ahghting.—Hopkins v. New 
Orleans Ry. & Light Co.. 90 So 
512. 150 La. 61, 19 AL.R. 1362. 

80. Mass.—^PluTTiTner v. Boston El. 
R. Co, 84 N.E. 849, 198 Mass. 
499. 

10 CJ p 933 note 83. 

81. Tex.—^Missouri Pac. R. Co. v. 
Wortham, 10 S.W. 741, 73 Tex. 25, 
3 L.RA. 368. 

10 C.J. p 934 note 84. 



13 C.J.S. 


CAJRRIEBS 


§ 729 


means and applianccs.^^ Where the carrier has 
provided a safe means of exit from its vehicle, it 
is not liable for injuries resulting to an alighting 
passenger who uses another means of exit.*- The 
mere fact that on former occasions a carrier has 
provided a particular appliance for boarding or 
alighting, does not impose any duty to continue to 
furnish the particular kind of appliance.*^ 

Box or footstool. In the absence of circumstanc¬ 
es rendering such assistance necessary, a carrier is 
not required to furnish a boarding or an alighting 
passenger with a portable box or footstool ijut 
where the car step is unreasonably high, the carrier 


should furnish a box or footstool to facilitate the 
boarding or alighting of a passenger,*® and should 
exercise due care to see that such box or stool is in 
a safe condition,*’' and is placed or used by its em¬ 
ployees in a safe manner.** The carrier is not, 
however, an insurer of a passenger against injuries 
sustained b\' him in using a step box or footstool to 
board a train.** 

§ 729. Opportunity and Time for Gretting on 
Board or Alighting 

a. Opportunity and time for getting on 
board 


82. Pa.—Keller v. Hestonville, M. & 
F Pass. P. Co. 1 Pa.Dist. 197, af¬ 
firmed 24 A. 159. 149 Pa. 65. 

Va.—^Davidson v Washington & O 
D. Ry, 105 SE. 669. 129 Va. 99. 

10 C J. p 934 note 85. 

83. Va.—^Davidson v. Washington & 
O. D. Ry, supra. 

Assn'miTig passengers would not use 
wrong exit 

Where steps for passengers were 
provided at the rear of an electric 
railway car, the front end of which 
was occupied as a baggage and mail 
compartment, and there were no 
steps in front, and a sign warned 
I>assengers to stay out of the bag¬ 
gage and mail compartment, the car¬ 
rier had a right to assume that 
passengers would not use the door 
to such compartment as a means of 
exit —^Davidson v. Washington & O. 
D. Ry, 105 S.E. 669, 129 Va, 99. 
Exit from one side of vehicle 

(1) Generally, a requirement by a 
street railway that passengers enter 
and leave a car from a particular 
side IS reasonable, and the mere fact 
that in a particular instance the 
danger from passing vehicles would 
he less on the opposite side of the 
car will not in all cases render the 
railway chargeable with negligence. 
—Klingensmith v. West Penn Rys. 
Co., 123 A. 787, 279 Pa. 336. 

(2) An occasional alighting and 
discharge of passengers on the 
wrong side of a train will not es¬ 
tablish a custom, binding on the 
carrier, of permitting its passengers 
to so alight, as regards a passenger 
who IS injured while alighting from| 
the wrong side.—Seltzer v. Philadel¬ 
phia & R Ry Co., 69 Pa.Super. 309. 

Euty to provide st^s 

A railroad company was under no 
obligation to provide steps for pas¬ 
sengers at the door of a baggage 
compartment, which was plainly not 
intended for their use.—^Davidson v. 
Washington & O. D. Ry., 105 S.E 
669. 129 Va. 99. 

Etatlouiug hrahAm'-'n at door 

Where a railroad company has 


completed the transfer of passengers 
at a junction and is in tlie act of 
making up a train before leaving, 
it is not required in the shifting, or 
making up of the train, to keep a 
brakeman at the door of The tram 
contmuously to keep passengers 
from alighting on the wrong side — 
Seltzer v. Philadelphia & R. Ry. Co, 
69 Pa Super. 309. 

Open doors 

Negligence on the part of an elec¬ 
tric railway company toward an 
alighting passenger could not he 
predicated on the fact that a door 
leading from the passenger section 
of a combination car to the hag' 
gage and mail compartment, which 
was used by the passenger as an 
exit, and a door leadmg from such 
compartment to the ground were 
open, where it did not appear that 
they were opened by any employee, 
and the conductor and motorman at¬ 
tempted to deter passengers from 
taking that route in alighting — 
Davidson v. Washington & O. D. Ry., 
105 SE 669, 129 Va. 99. 

Fennittmg others to use exit 

Negligence on the part of an elec¬ 
tric railway company toward pas¬ 
senger using the door of a baggage 
and mail compartment as an exit 
could not be predicated on the fact 
that it permitted a large number of 
passengers to pass out through the 
baggage and mail compartment, the 
door of which had no steps, where 
the conductor -warned passengers to 
keep out of such compartment, and 
the motorman turned one of them 
back and closed the door to the pas¬ 
senger section.—^Davidson v. Wash¬ 
ington & O. D. Ry, 105 S.E. 669, 129 
Va. 99. 

TTse of stool as negligence 
I Negligence could not be predicated 
on the fact that the motorman's 
stool was used at the exit of the 
baggage compartment, where it was 
not shown that such stool was used 
by any employee of the company or 
with the company's authority.—^Da¬ 
vidson V. Washington & O. D. Ry., 
105 S.E. 669. 129 Va. 99. 
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84. Ala.—Atlantic Coast Dine R Co- 
V. Farmer, 79 So. 35, iOl Ala 603. 

ECovable 

Ala—^.^.tlantic Coast Dine R. Co. v. 
Farmer, 79 So. 35, 201 Ala. 603. 

85k Ala.—^Roberts v. Kum, 165 So. 
77, 231 Ala. 3S1—Southern Ry Co. 
V Hayne. 95 So 879. 209 Ala. 186 
—^Atlantic Coast Dine R. Co. v. 
Parmer, 79 So. 35, 2i»l Ala. 603 
Md —^Hagerstow n & F Ry. Co v 
Wingert. 105 A 537, 133 Md. 455 
N Y.—^Trudnow’ski v Xew York Cent. 
R. Co . 221 X.Y.S. 686 220 App.Div. 
503. 

Or—^Nelson v United Rys. Co., 166 
P. 763, 85 Or 427 
10 C J. p 934 note 86 

88. Cal.—Sellars v Southern Pac. 
Co, 186 P. 599, 33 CalApp 701. 

10 C J. p 934 note 87. 

87. Da —Scott V. Vicksburg S. & 
P. Ry. Co, 90 So 840. 150 Da. 
537. 20 A.D.R. 908. 

10 C.J. p 934 note S8. 

88 w Ark—^Davis v. Kelly, 237 S.W. 
698. 152 Ark 151. 

Da.—Scott V. Vicksburg, S. & P. Ry 
Co., 90 So. 840, 150 Da. 537, 20 
A.DR 908. 

10 C J. p 934 note 89. 

Footstool placed on slantmg ground 
Where a tram was late, and over¬ 
ran the station platform, and a wo¬ 
man passenger of forty-nine, weigh¬ 
ing over two hundred pounds, pro¬ 
tested against alighting at such 
place, but the brakeman assured her 
she could alight safely, and that he 
would assist her and, relying there¬ 
on, she stepped on the footstool, 
which was placed on slanting 
grround, and known by the brakeman 
not to be on a level, and tilted, so 
as to cause her to fall, the carrier 
was liable.—Davis v. Kelly, 237 S. 
W. 698. 152 Ark. 151 

89. Da.—Scott v. Vicksburg, S, A P, 
Ry. Co, 90 So. 840, 150 Da. 537, 
20 A.D.R. 908. 

Miss.—^Yazoo & M. V. R, Co, V. 
Skaggs, 179 So. 274. 
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b. Opportunity and time for alighting 
C- Reasonable time dependent on circum¬ 
stances 

a. Opportunity and Time for Getting on Board 

A earner has the duty to give passengers boarding 
its vehicles, a sufficient opportunity and time to do so. 

A carrier owes a duty to boarding passengers to 
allow them time to get on board with reasonable 
care and expedition.®® Hence, it is held, and some¬ 
times under applicable statutes, that if without al¬ 
lowing such reasonable time the vehicle is started 
or otherwise moved while a passenger is attempting 
to board it, whereby he is injured, the earner is lia- 
ble.9i 

Holding train for passenger to procure tickets 
Where a passenger attempts to board a train with¬ 
out a ticket and is sent back by the conductor to 
procure one, the train must be held a reasonable 
time for such passenger, and if it starts off without 
being so held, and the passenger is injured in at¬ 
tempting to board it, the company is liable.®^ 

Starting vehicle before passenger seated. Ordi¬ 
narily, it is not negligence to start a vehicle after 
a passenger has got on board the vehicle but before 
he has reached a seat,®^ unless there is some reason 


to apprehend danger in so doing, or the movement 
IS made in a negligent manner,®^ or unless it is re¬ 
quired by statute that the passenger shall be given a 
reasonable time to reach a seat.®® It has been 
held that the driver of a stagecoach should, before 
commencing his journey, ascertain that the passen¬ 
gers are seated; but in his journey over ordinary 
streets and highways, where frequent or occasional 
necessary stoppages are made because of crowds, 
parades, or the like, or because of the use of the 
street or highway by others of the public, he is not 
bound, before he starts again, to g^ve notice to the 
passengers that he is about to do so, or to ascer¬ 
tain whether the passengers remained seated as 
before the stoppage was made.®® 

b. Opportunity and Time for Alightinir 

A carrier must give passengers alighting from its 
vehicles an opportunity and time to do so. 

A carrier owes a duty to an alighting passenger, 
sometimes under applicable statutes, to stop its vehi¬ 
cle a sufficient leng^ of time to enable him, acting 
with ordinary diligence and promptness, to alight 
with safety before the vehicle is again moved, and 
a failure in this respect wiU render the carrier lia¬ 
ble for any injury resulting to the passenger,®^ 
whether the movement of the vehicle is performed 


90l Ala-—LKiuisville & N. R. Co. v 
Banks, 76 So. 472, 16 AlaApp. 188 
Ind.—Pittsburgh, C.. C. & St. L. 
By. Co V Friend, 118 N.E. 598, 70 
Ind-App. 366. 

Ky.—^Louisville & N. R. Co. v. Quinn, 
219 S.W. 789, 187 Ky. 607. 

N J —^Ploeser v. Central R- Co. of 
New Jersey, 105 A. 228, 92 N.J. 
Law 490—Sullivan v. La Frade, 
185 A. 665, 14 N.J.Misc. 482. 

Pa.—Chitwood v. Philadelphia & R 
Ry. Co, 109 Al. 645. 266 Pa- 435. 
S.C.—Anderson v. Hampton & 
Branchville R. & Lumber Co-, 132 
SB 47, 134 Sa 185 , 

Tex.—^Texas & N. O. R. Co. v. Till¬ 
man. Civ-App, 197 S.W. 1128, er¬ 
ror refused. 

10 C J. p 934 note 91. 

Ifixed 

A railroad cximpany is required to 
stop its mixed trams carrying pas¬ 
sengers at stations a sufficient 
lengfth of time to permit passengers 
to enter and leave, and a failure to 
do so is negligence.—WithaTn v, 
Lusk, MoApp. 190 S.W. 403. 

Time for boarding street cars see in¬ 
fra § 733. 

91. Ala.—^Louisville & N. R. Co. v. 
Banks, 76 So. 472, 16 AlaApp. 

188. 

Ind.—Stradling v Hahn. 163 N.E. 
527, 88 IndApp. 117—Pittsburgh. 
C., C. & St L Ry. Co. v. Fnend, 
118 N.B 598. 70 lnd.App. 366. ^ 


Ky.—^Louisville & N. R. Co. v. Quinn, 
219 S.W 789. 187 Ky. 607. 

Mo.—May v. Chicago, B. & Q. R 
Co, 225 S.W. 660, 284 Mo. 508— 
Witham V. Lush, App.. 190 S.W 
403. 

S.C-—Anderson v. TTannpton & 
Branchville R. & Lumber Co., 132 
SB. 47, 134 S.a 185. 

Tex.—^Texas & N. O. R. Co. v. Till¬ 
man, Civ.App., 197 S.W. 1128, er¬ 
ror refused. 

10 C. J. p 934 note 92, p 935 note 93. j 
Ck>nciiiFion as to care not warranted. 

That bus driver did not know that 
a person approaching the bus in- j 
tended to become passenger would 
not warrant conclusion driver exer¬ 
cised ordinary care in starting bus 
while such person was hoarding 
same.—Stradling v. Hahn. 163 N.E. 
527. 88 IndA^pp. 117. 

92. Mo—^Missouri, etc.. R. Co. v. 
Gist, 73 S.W. 857, 31 Tex.Civ.App. 
662. 

I 10 C.J. p 935 note 94. 

9S. La.—^Murphy v. New Orleans 
I Public Service, App., 169 So. 890. 
Mass—^McRae v. Boston Blevated 
Ry Co.. 176 N,EL 773, 276 Mass. 82. 
Pa.—Wood V. Pennsylvania R. Co, 
170 A. 367, 111 Pa Super. 430. 

Va—Scott V. Cunningham, 171 S.E. 

104. 161 Va. 367. 

10 C.J. p 939 note 21 
Startmg street car before iiassenger 
seated see infra S 733. 
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94- Mo —Rhodes v. Missouil Pac. 
R. Co, 255 SW 1084, 213 MoJV^pp 
515. 

10 C J. p 939 note 22. 

95. Ga.—Gainesville Midland R. Co 
V. Jackson. 57 S.B. 1007, 1 Ga.App. 
632. 

96L N.J—^Haile v. Clayton, etc., Co« 
38 A. 805, 61 N J.Law 197. 

97. Ala —Smith v Southern Ry. 

Co, 164 So. 903. 231 Ala. 381. 
Ark.—Texarkana & Ft. Smith Ry. 
Co. V. Adcock, 231 S-W 866, 149 
Ark. 110—Palme v. Thurston, 230 
SW 561, 148 Ark 456—St Louis 
Southwestern Ry. Co. v Aydelott, 
194 SW. 873, 128 Ark. 479 
Cal—Vietti V. Hines. 192 P. 80, 48 
CaLApp. 266 

Fla.—Atlanta & St. A. B. Ry. Co. v- 
Kelly, 82 So. 57, 77 Fla. 479. 

Ky—Louisville & N R Co. v Chad- 
weirs Adm'r, 280 S.W. 89, 212 Ky. 
723—Cincinnati. N O. & T. P Ry. 
Co V. Francis, 220 S.W. 739, 187 
Ky. 703. 

La.—Guidry v Morgan’s Louisiana & 
. T. R. & S. S. Co., 74 So 531. 140 
La 1007, L.RA1917D 962. 

Mich—^Tuttle V. Detroit J & C. Ry. 

Co. 159 NW. 498. 193 Mich. 390 
Okl —St. Louis-San Francisco Ry 
Co. V. Bell, 273 P. 243, 134 Okl. 251. 
Or.—Watts V. Spokane, P. & S. Ry- 
Co. 171 P. 901. 88 Or. 192. 

Pa—Montnlim y. Pennsylvania Co., 
100 A- 806. 256 Pa. 249. 
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with ordinary care or negligently,as where the 
train is merely slowed down and then started up 
again, with knowledge that a passenger is alight¬ 
ing.®® Where, however, a reasonable time has been 
allowed for passengers to alight and the carrier is 
without knowledge or reason to know of the peril¬ 
ous position of a passenger attempting to alight, it 
may act on the assumption that he will exercise due 
care to avoid perilous positions,^ or that all passen¬ 
gers whose destination is reached have left the 
cars;2 and it is not incumbent on it to see that all 
the passengers have alighted.® The fact that a pas¬ 
senger has stepped from a train on to the platform 
does not terminate the carrier’s liability, for it is 
its duty to prevent any injury to the passenger by 
the car, although it is not necessary that the train 
shall be held without moving until the passenger 
has had time to leave the platform; it is enough if 
he has had a reasonable opportunity to get beyond 
danger from the movement of the cars.'* 

Ignorance of passenger^s intention to alight. The 
mere absence of knowledge on the part of a car¬ 
rier’s employee that a passenger intends to alight 
at a particular place will not excuse the carrier in 
case a reasonable time is not allowed the passenger 
so to do.® 

c. Beasonable Time Dependent on Circiim« 
stances 

What constitutes a reasonable time to be allowed 
passengers to board or alight depends on the circum¬ 
stances surrounding particular cases. 

What constitutes a reasonable time for a passen¬ 


ger to board or to alight from a train depends very 
largety on the circumstances existing at the time, 
such as the physical ability of the passenger, his 
encumbrance with luggage, the existence of a crowd 
on the car or the platform, the darkness of the night 
with the landing place badly lighted, the difficulties 
of the place, and the like. It is the duty of the ear¬ 
ner to g^ve a reasonable time under the circum¬ 
stances as they exist and are knoivn to, or should 
be known to, the employees in charge of the train.® 
Thus, a longer time than is allowed ordinary pas¬ 
sengers may be necessary m the case of children,* 
adults accompanied by small children,® persons ap¬ 
parently suffering from a wasting disease, such as 
tuberculosis,® or those who are lame or otherwise 
mfirm.1® WTiere a passenger uses ordinary dili¬ 
gence to alight and is injured by the starting of the 
train, it may be inferred that the time of stoppage 
was insufficient but on the other hand, where 
passengers similarly situated safely leave the car 
without any accident, it may legitimately be infer¬ 
red that sufficient time was granted to alight in 
safety.!® 

§ 730. Moving Train While Passenger Is 
Boarding or Alighting 

Moving a train while a passenger is in the act of 
boarding or alighting therefrom to the knowledge of the 
carrier constitutes negligence. 

Where a train has been stopped for a reasonable 
time, the carrier is required to use only ordinary 
care in thereafter moving it,!® and if it is not ap- 


Tenn.—^Louisville & N". Ry. Co. v. 
Powell, 11 TenruApp. 253—Nash¬ 
ville, C & St. L Ry. V. Buchanan, 
7 TennCivA, 56. 

Va.—Johnson v. Atlantic Coast Line 
R Co.. 99 SE. 558. 125 Va. 136. 

W.Va—^Bartlett v. Baltimore & O. R 
Co.. 99 S.E. 322. 84 W.Va. 120. 

10 C J. p 935 note 97. p 936 note 1. 

98. IT.S.—^Midland Valley R. Co. v- 
Page, CC.Okl.. 182 F 125. 

99- Cal.—Vietti v. Hines, 192 P, 80, 
48 CaLApp 266 

10 C.J. p 936 note 99. 

1 - Ky.—Chesapeake & O- Ry Co. v. 
Thompson, 270 S.W. 464, 208 Ky. 
32. 

Mo.—Payne v. St. Xtouis-San Fran¬ 
cisco Ry. Co., App., 256 S.W. 538. 

10 C.J. p 936 note 2. 

2 . Mo —^Payne v. St. Louis-San 
Francisco Ry. Co, supra. 

10 C.J. p 936 note 3. 

3. Mo —Pasme v. St. Louis-San 
Francisco Ry. Co., supra 

10 C.J. p 936 note 4. 

4. Ky.—Louisville, etc., R. Co. v. | 
Ricketts. 37 S.W 952. 18 Ky.L., 
687, 52 S.W- 939. 21 KyJL. 662— I 


Smith V. Louisville City R., 10 Ky. 
Op. 174. 

5. Wis.—-Walters v. Chicago, etc., 
R. Co, 89 NW. 140, 113 Wis. 367. 

10 C.J. p 936 note 6. 

6. Ark.—^Texarkana & Ft. Smith 
Ry. Co. V. Adcock, 231 S.W. 866, 
149 Ark. 110—Payne v- Thurston, 
230 S.W. 561, 148 Ark. 456—St. 
Louis Southwestern Ry. Co. v. 
Aydelott. 194 S.W. 873, 128 Ark. 
479. 

Ind.—^Pittsburgh, C, C & St. L Ry. 
Co V. Friend, 118 N.E. 598. 70 Ind. 
App 366. 

10 C J. p 937 note 7. 

What constLtates reasonable time 
A reasonable time within the rule 
stated in the text is such time as a 
person of ordinary care and pru¬ 
dence should be allowed to take.— 
Texarkana & Ft- Smith Ry. Co. v. 
Adcock. 231 S.W. 866, 149 Ark 110 
—^10 C-J- p 937 note 7 [a]. 

7. Mmn.—Keller v. Sioux City, etc., 
R Co.. 6 N.W. 486. 27 Minn 178. 

Mo.—Ridenhour v. Kansas City 
Cable R. Co.. 13 S.W. 889, 14 S.W. 
760. 102 Mo. 270. I 
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8- Ark.—^Payne v. Thurston, 230 S. 

W. 561, 148 Ark. 456. 

N.C.—^Riggs V. Norfolk-Southern R. 

Co., 124 S.E. 749, 188 NC. 366 
Pamily as unit 

Where a man becomes a passenger 
with his wife and little children, he 
has the supervision of their safety, 
and they are to be regarded as a 
unit in so far as affording sufficient 
time to leave the car is concerned. 
—^Hurt V. St. Louis, etc., R. Co., 7 
SW 1, 94 Mo. 255, 4 Am.S.R. 374. 7 
SW. 5. 

9. Ark.—^Payne v. Thurston, 230 S. 
W- 561. 148 Ark. 456. 

m. Iowa.—Mitchell v Bes Moines 
City R. Co. 141 N.W. 43, 161 Iowa 
100 . 

10 G.J. p 937 note 9. 

11. Mo.—Ciillar v. Missouri, etc., R 
Co., 84 Mo.App. 340. 

12- Mo.—^Hurt V. St. Louis, etc., R. 
Co., 7 S.W. 1. 94 Mo. 255, 4 AnuS. 
R. 374, 7 S.W. 5. 

13. Tex.—St. Louis Southwestern R. 
Co V. Turner, 77 S.W. 255, 33 Tex. 
Civ.App. 604. 
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parent to the carrier’s employees that a passeng^er 
is either boarding or alighting from the train, the 
carrier will not ordinarily be liable for an injury 
resulting from its being started or otherwise mov¬ 
ed but whether or not the train has stoj^ed for 
a reasonable time, it is negligence to start or other¬ 
wise to move it while a passenger, within the actual 
or constructive knowledge of the employees of the 
carrier, is in a position of peril in the act of getting 
on the train or of alighting therefrom,^® as where 
they know, or have reason to know, of the infirmity 
or disability of a passenger, which will reqmre him 
to take a longer time to board or to alight.^® This 
rule applies, although the motion is an ordinary one 
incident to the operation of the train it also ap¬ 
plies where the passenger’s delay in alighting is 
caused by the earner’s failure to call the station-^* 
Any sudden or unnecessary starting or jerking of 
the train while a passenger is in the act of alighting, 
which fact the earner knows, or ought to know, 
whereby the passenger is injured, renders the car¬ 
rier liable therefor;^® this rule also applies to a 
sudden stopping of the train or car while a passen¬ 
ger is alighting.2® 

§ 731. Care at Places Other than Regular 
Stopping Places 

a. In general 

b- Stop after call of station 


a. In Creneral 

Carriers may be required to exercise due care to 
protect from injury passengers boarding or alighting from 
vehicles at places other than regular stopping places. 

Where the passenger is attempting to get on 
board or alight at a place other than a regular stop¬ 
ping place, in pursuance of an express or implied 
invitation, it is the duty of the carrier to bring the 
train to a full stop in order to enable him to do 
so in safety and if by increasing the speed of 
the train before it has come to a full stop,^^ or by 
starting the train or car, when the employees know, 
or have reason to know, that a passenger is board¬ 
ing or alighting,25 the passenger is injured, he may 
recover for the injuries caused thereby. The duty 
of a carrier to see that the place at which its vehi¬ 
cle is stopped to pick up or discharge passengers 
is safe for that purpose, see supra § 723 and infra 
§ 733, is applicable with regard to boarding or 
alighting passengers at stops other than regular 
stopping places,^^ the earner being charged with 
the duty of Imowing whether the place actually se¬ 
lected is of such character and the carrier is 
liable for injuries to boarding or alighting passen- 
gers as a result of conditions which are more dan¬ 
gerous at the place where the vehicle is stopped 
than at the regular stopping place.^® Moreover, 
where a passenger has been put down at a place 
other than a regular stopping place, the duty of the 


14. Ky.—Louisville & N. R. Co. v. 
Quinn. 219 SW. 789. 187 Ky. 607. 

Md.—^Lambert v. Philadelphia, B & 
W. R. Co,. 125 A. 765, 145 Md. 662. 
Pa.—Chitwood V. Philadelphia & K. 

By. Co. 109 A- 645, 266 Pa. 435. 

10 C.J. p 937 note 14. 

15. Ala—Louisville & K. R. Co. v. 
Baplcs. 76 So 472. 16 AlaApp. 188. 

Ark.—^Texarka^a & Ft. Smith Ry. Co. 
V. Adcock, 231 S-W. 866, 149 Ark. 
110—Payne v. Thurston, 230 S.W. 
561, 148 Ark. 456. 

Fla—Atlanta & St. A. B Ry. Co. v. 

Kelly, 82 So. 57. 77 Fla 479. 

Ky.—Chesapeake & O Ry. Co. v. 

Smith, 83 SW.2d 488, 259 Ky. 821. 
La—Nelson v. Vicksburg, S & P. 

Ry. Co, 75 So. 212, 141 La 475 
Mo.—^May v. Chicago. B & Q. R Co., 
225 S.W. 660, 284 Mo. 508. 

Pa—Hawkins v. Director Creneral of 
Railroads, 121 A. 46. 277 Pa. 213— 
Stankowcz v. Baltimore & O. R. 
Co., 62 PaSuper. 125. 

S C.—Comer v. Atlantic Coast Line 
R. Co. 90 S.E 188, 105 S.C. 480. 
Tenp.—^Louisville & N. Ry. Co. v. 

Powell, 11 Tenn App 253 
Va —^Johnson v. Atlantic Coast Line 
R. Co.. 99 SE 558. 125 Va 136. 
W.Va—^Bartlett v. Baltimore & O. R. 

Co. 99 S.E 322, 84 W.Va 120. 

10 C.J p 938 note 15. 


Passenger wr-raed before signal to 
start 

Trainmen causing tram to start 
when they knew, or should have 
known, that a passenger is in the 
act of boarding the train, are negli¬ 
gent even though they have warned 
passenger before givmg the engineer 
the signal to start the traia—^May v. 
Chicago, B. & Q. R. Co., 225 S.W 660. 
284 Mo. 508 

le. Ark.—Payne v. Thurston, 230 S. 

W 561, 148 Ark. 456. 

10 C J. p 938 note 16. 

Tabercnlar person 

Ark.—Payne v. Thurston, 230 SW. 
561. 148 Ark. 456. 

17- Tena—Louisville & N R Co. v. 

Powell, 11 TenaApp. 253. 

10 C.J. p 938 note 17. 

18. Ky.—Chesapeake, etc, R. Co. v. 
Robinson, 123 S.W. 308, 135 Ky. 
850. 

19- Mo.—^Patterson v. Lusk, App., 
196 S.W. 65. 

10 CJ. p 938 note 19, p 973 note 66. 

20. Mass—Comerford v New York, 
etc., R. Co., 63 N.E 936, 181 Mass. 
528. 

2L Ark.—St Louis, etc., R. Co. v. 

Cantrell, 37 Ark. 519. 

10 C.J p 940 note 34 
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22r Ind.—^TJnion Traction Co. of In- 
V. MeVey. 114 N.E 438, 185^ 
Ind. 698. 

10 C J. p 940 note 35. 

23. Ill.—See Aur v. East St. Louis 
Ry. Co. 194 Ill App 193 
Mich.—Stahl v. Southern Michigan 
Ry. Co., 178 NW. 710. 211 Mich 
350 

10 C.J. p 940 note 36. 

24w Ala—Alabama Power Co. v 
Hall, 103 So. 867, 212 Ala 638— 
Mobile Light & R, Co. v. Therrell, 
88 So 677, 205 Ala 533 
Mo—Watts V. Fleming. 298 SW. 107. 
221 Mo App 1123. 

Ohio —Cincinnati Street Ry. Co. v. 
Mueller, 200 N.E. 770, 51 Ohio App. 
314. 

Va—Virginia Ry. & Power Co. v. 

Taylor. 132 S.E 334, 144 Va 496 
10 C.J. p 913 note 39. 

25. Ala —Alabama Power Co. v. 
Hall, 103 So. 867, 212 Ala 638— 
Mobile Light & R Co. v. Therrell, 
88 So. 677. 205 Ala 533. 

Corpus gurls text is cited with 
approval in Alabama Power Co. v 
Hall. 103 So 867. 869. 212 Ala 638 

2a Ark.—Davis v. Kelly, 237 SW. 
698, 152 Ark. 151. 

Ga—Georgia R.. 4b Banking Co. v- 
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carrier to provide for his safety has been held to 
continue until he has proceeded to a point where 
he has some freedom of locomotion and can in a 
measure look out for his own safety.27 Where a 
passeng^er is put down in a place short of or beyond 
his station, he may be entitled to recover for in¬ 
juries received while attemptmg, with due care, to 
reach his destination,^^ unless his being so put down 
is caused by his own fault,29 or unless he is put off 
at a proper place, and the carrier is not guilty of 
negligence-^® A carrier stopping short of or be¬ 


yond the point at which it knows that a passenger 
desires to alight should, at least, give him notice 
of that fact before he attempts to leave the vehi- 
cle.3i Rules as to opportunity and time to be al¬ 
lowed passengers for boarding or alighting from 
trains or cars, see supra §§ 729, 730, infra § 733, 
and as to the signal for starting the train or car are, 
likewise, applicable where the train or car is stop¬ 
ped for taking on or discharging passengers at oth¬ 
er than its regular or usual stopping place,even 
though the conductor exceeds his authority and vio- 


Brooks, 119 S E. 424, 30 Ga.App 
692. 

Jja. —^Hamilton v. Liouisiana Ry. & 
Nav. Co.. 85 So. 611. 147 La 616— 
Johnston v. City of Monroe, App, 
147 So. 519. 

Mo —^Payne v. Davis, 252 S.W. 57, 
298 Mo. 645—Watts v. Fleming, 
298 SW. 107. 221 Mo App. 1123. 

Pa—Miller v. Lehigh Valley R. Co., 
138 A 89. 290 Pa. 130. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Woodall, Com App., 
207 S W. 84. reversing. Civ App, 
159 S.W. 1012. 

Va —Virginia Ry. & Power Co. v 
Taylor, 132 S.E. 334, 144 Va. 496. 
10 C J. p 915 note 46 [a]. 

Place poorly lighted 

Where a carrier might have select¬ 
ed a less dangerous and better light¬ 
ed place to stop its car in order to 
permit a passenger to alight and 
transfer to another car at the other 
end of* an incompleted piece of track, 
the company was held to be liable 
for injuries sustained by an alighting 
passenger as a result of being struck 
by an automobile being driven reck¬ 
lessly and without lights near the 
place where the car was stopped.— j 
Watts V. Fleming, 298 S.W. 107, 221 
Mo App. 1123. I 

Cattle guard covered with snow I 

Where street car passes regular 
stopping place and stops on private 
right of way so that entrance gates 
open on cattle gruards covered with 
snow, the company owes those in¬ 
vited to enter the high degree of 
care required for protection of pas¬ 
sengers —^Richey v. Minneapolis St 
Ry. Co, 160 NW. 188. 135 Minn. 54 

Sigh step or rough ground 

(1) When a railroad company fails 
to provide such facilities, or, because 
of heavy increase in business or a 
desire to operate their trains more 
economically, passengers are forced 
to alight away from regular receiv¬ 
ing platforms, the company will he 
held liable for accidents occurring. 
If the place to alight is unsafe, either 
from a step too high or because the 
ground is covered with cobblestones 
or from other defects.—^Miller v. Le¬ 
high Valley R. Co., 138 A. 89, 290 
Fa. 130. 


<2) Accordingly the company was 
held to be liable for injuries sus¬ 
tained by a female passenger as a 
result of being forced to alight at a 
place where the step was thirty inch¬ 
es high and the ground was covered 
with cobblestones and rock ballast. 
—^Miller V- Lehigh Valley R. Co., su¬ 
pra. 

(3) The decisions as to the duty of 
street railway companies in relation 
to the height of steps do not control 
since railroads own their right of 
way and can make their own landing 
places while street railways are only 
allowed the use of public highways 
in common with other vehicles.—^Mil¬ 
ler V. Lehigh Valley R. Co., supra. 

(4) ‘The ground on which they 
alight should be such as to fairly 
permit safe walking*’—^Miller v. Le¬ 
high Valley R Co., supra. 

Stopping over bridge 

Where a tram was brought to a 
stop at a station in such manner that 
a platform of the car in which an 
alighting passenger was riding ex¬ 
tended over a bridge, through which 
the passenger fell on alighting, the 
carrier was held to be liable for the 
injuries sustained.—^Hamilton v. 
Louisiana Ry, & ISTav. Co., 85 So. 611, 
147 La. 616. 

Assn-rning car stopped at regular 
place 

Where a passenger, who was in¬ 
jured m stepping on a curb while 
alighting at a place other than the 
regular stopping place, thought that 
the car was stopped at the regrular 
stopping place, which was a smooth 
pavement, and where he had pre¬ 
viously boarded the car, and he was 
not informed or warned otherwise by 
the motorman, the carrier was held 
to he liable.—Johnston v. City of 
Monroe, La.App, 147 So. 519. 

Contractual obligation im'vnaterial 

Whether earner was under con¬ 
tractual obligation to allow passen¬ 
ger to alight where he did is imma- 
! tenal, as regards liability for in- 
i jury, where he was rightfully on the 
tram, and alighted from it, where it 
had stopped at a point other than 
the station platform, at conductor’s 
invitation—St. Louis Southwestern 
Ry. Co. of Texas v. Woodall, Tex. 
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Com App. 207 S.W. 84, reversing. Civ. 
App.. 159 S.W. 1012. 

Stopping from crossing 

Where trains were customanly 
stopped at a highway crossing which 
■was comparatively level and safe, 
stopping several car lengths from 
the crossing, requiring a passenger 
to walk over rough uneven ground, 
slippery with ice, whereby she slip¬ 
ped and fell into a ditch in attempt¬ 
ing to hoard a tram, was held to he 
negligence rendering the carrier lia¬ 
ble—^Davis V. Olson, CC A.Minn., 29S 
F. 921. 

27. Ga.—Georgia R & Banking Co 
V. Brooks, 119 SE. 424, 30 Ga.App. 
692. 

Stepping into steam pit 

Where by reason of the limited 
space in the passageway which he 
was required to use m making his 
way from the tram to the station, 
an alighting passenger was injured 
when he stepped into a steam pit, 
the carrier was held to he liable, un¬ 
der the rule stated m the text.— 
Georgia R & Banking Co. v. Brooks, 
119 S.E. 424, 30 GaApp. 692. 

28, Mo—Gatt V Kansas City Rys. 
Co. 222 S.W. 827—^Irby v. St. Louis 
Public Service Co, App,, 82 S W. 
2d 118. 

10 C J. 941 note 38. 

yaiung- on trestle 

Where passenger, after alighting 
from street car in nighttime on mo- 
torman’s assurance that she was at 
destmation which m fact was one 
stop distant, continued along track 
toward destination and was injured 
when she fell on trestle, the company 
was held liable.—^Irby v. St. Louis 
Public Service Co., Mo.App., 82 S.W. 
2 d 118. 

S9. Miss.—^Wilson v. New Orleans, 
etc.. R. Co, 8 So 330, 68 Miss. 9. 
Pa.—^Fisher v. Paxson, 38 A. 407, 182 
Pa. 457. 

10 C.J. p 941 note 39, 

30. Tex—^Missouri, etc, R. Co. v. 
Maxwell, Civ.App, 130 SW. 722. 

3L Pa.—O'Malley v. Laurel Line 
Bus Co, 166 A. 868, 311 Pa. 251. 
32. Ala.—Alabama Great Southern 
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lates the rules of the carrier in so stopping the 
train or car.33 Where a passenger, unknown to the 
carrier, alights or falls from a train at a point oth¬ 
er than a regular stopping place, the carrier may be 
under a duty to see that he is not injured.^^ If the 
train or other vehicle is stopped, not for the pur¬ 
pose of allowing passengers to get on board or 
alight, care must be taken to avoid injury to pas¬ 
sengers who may be misled as to the place of stop¬ 
page being the proper one for those purposes.^® 
With reference to this matter it is important to 
know whether there has been an express or an im¬ 
plied invitation to the passenger to get on board or 
alight at such place, and if such invitation has been 
given, the duty is involved of using care with ref¬ 
erence to passengers who attempt to comply with 
the invitation,^® and this rule applies, although the 
train stops at a station for a reasonable length of 
time to enable the passenger to get off, but he neg¬ 
lects to do so, and it again stops at another place for 
him to ahght;37 tlie fact that a passenger in 


such a case fails to demand a return of the car or 
train to the platform does not cast on him the dan¬ 
ger incident to getting off, if he does not know that 
the alighting place is dangerous.^® 

If a passenger enters or leaves a train or car at 
a place not intended for getting on board or alight¬ 
ing, without any invitation or direction so to do, 
he cannot recover for injuries resulting from the 
unsafe character of the place,^® and the mere fail¬ 
ure to stop a train at the usual stopping place may 
not be sufficient to indicate negligence on the part 
of the carrier.^® A fortiori the mere fact of stop¬ 
ping a street car at a place other than a' regular 
stopping place may not constitute negligence of the 
carrier as regards a passenger who is injured as he 
alights therefrom,^^ notwithstanding the conditions 
at the place where the car is stopped are not pre¬ 
cisely similar to those at the regular stopping 
place,^^ particularly in the absence of any showing 
that the place where passengers are required to 
alight is inherently dangerous,^^ or where there 


R. Co. V. Siniard, 26 So. 689. 123 
Ala. 557. 

10 C.J. p 939 note 28. 

33 . Tex.—^Texas, etc., R Co. v. El¬ 
liott, 61 SW. 726, 26 Tex.CivApp 
106. 

34. Me.—Mahan v. Hines, 115 A 132, 
120 Me. 371. 

report soiXclenf complU 

ance 

Where an intoxicated passengrer 
negrligently grets off or falls off at a 
semaphore stop, the brakeman's re¬ 
porting- at the station stop practical¬ 
ly at the time notice was first 
brought to him is a sufficient com¬ 
pliance with the carrier’s duty to 
look out for his safety.—^Mahan v. 
Hmes. 115 A. 132, 120 Me 371. 

35u Pa.—O’Malley v. Laurel Line 
Bus Co., 166 A. 868, 311 Pa. 251. 
Wis.—Larson v Green Bay & W. R. 

Co.. 192 N.W. 63. 179 Wis. 510. 

10 CLJ. p 940 note 30. 

36L Minn.—Krai v. Burlingrton, etc., 
R. Co., 74 N.W. 166, 71 Minn. 422 
Tex.—St- Louis Southwestern R. Co. 
V. Missildine, Civ.App., 157 S.W 
245. 

10 C.J. p 940 note 31. 

37. Minn-—Krai v. Burlington, etc., 
R. Co, 74 N.W. 166. 71 Minn. 422. 

38L Mo —Eillingham v. St Louis 
Transit Co.. 77 S.W 314, 102 Mo 
App. 573. 

39u Iowa —Chesley v. Waterloo, C 
F. & N. R Co, 176 NW 961, 188 
Iowa 1004, 12 A.LR. 1366 
Mass.—^Bush v. Boston Elevated Ry. 

Co., 123 N.E. 613. 232 Mass. 593. 

10 CJ- p 914 note 42, p 915 note 47, 
p 945 note 67. 

dlK Mich.—Porter v- Chicago, etc, 


R. Co, 44 N.W. 1054, 80 Mich. 156, 
20 Ain.S.R 511. 

10 C J. p 940 note 30 [a]. 

41, La—Clogher v. New Orleans 
Ry. & Light Co, 78 So. 247, 143 
La. 85—Freeman v. New Orleans 
Public Service, Inc., 1 La.App 600 
N.Y.—^Krupnick v. Branikowski, 284 
N.YS 407. 246 App.Dlv. 782, re¬ 
versed on other grounds 3 N.E.2d 
210. 271 NY. 612. 

Pa.—Scherer v. Philadelphia Rapid 
Transit Co, 145 A. 76, 295 Pa. 199 
— ^Low V. Harrisburg Rys. Co, 138 
A. 852, 290 Pa. 365. 

Wash.—Charter v. Spokane ITmted 
Rys, 288 P. 247, 157 Wash. 166. 

1V‘''''ons for mle; railroad case dis- 
tingnished 

(1) “Street railway companies do 
not have fixed stopping places, and 
cannot he expected to come to a 
stand with exactness each time at 
the same point where passengers are 
discharged . . . differing in this 
respect from railroad companies 
which provide regrular platforms for 
stoppage.”--Low v. Harrisburg Rys. 
Co, 138 A. 852, 855, 290 Pa. 365. 

(2) The practical operation of any 
other rule would be to necessitate 
the marking of the space constituting 
the regular stopping place, and to 
preclude the stoppmg elsewhere, un¬ 
less the car company choose volun¬ 
tarily to incur the risk of a lawsuit 
A tardy signal for stopping would 
have to pass unheeded, with the con¬ 
sequence that many a passenger 
would he carried beyond his station 
On days of ram and slippery tracks 
the car would have to approach a 
stopping place gingerly, with hated 
breath, as it were, lest it be not pre¬ 
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cise in making the stop. Perhaps 
such a rule would suit the car com¬ 
pany, hut certainly not the traveling 
public—Clogher v New Orleans Ry. 
& Light Co. 78 So. 247. 143 La. 85— 
Freeman v New Orleans Public 
Service, Inc, 1 La.App. 600. 

42. La.—Clogher v New Orleans 
Ry & Light Co, 78 So. 247, 143 La 
85—^EYeeman v. New Orleans Pub¬ 
lic Service, Inc., 1 LaApp. 600. 

Darkness of night and rain 

Where there is sufficient artificial 
light to enable the passenger to see 
the conditions, and in the absence of 
any contention that the landing place 
was wet or slippery or otherwise af¬ 
fected by rain falling at the time the 
injury is sustained, the mere fact 
that it was at mght and raining is 
iintnatenal.—Freeman v. New Or¬ 
leans Public Service, Inc., 1 La-App 
600. 

Xbgher step 

That the step from the car step to 
the ground is slightly higher at the 
place where the car is stopped than 
at the regular stopping place does 
not, without more, constitute negh- 
gence.—Clogher v. New Orleans Ry. 
& Light Co. 78 So. 247, 143 La 85— 
Freeman v. New Orleans Public Serv¬ 
ice, Inc, 1 La App. 600. 

43. Ky.—^Tinnell v Louisville Ry. 
Co., 62 SW.2d 467, 65 SW.2d 469, 
250 Ky. 245—^Louisville Ry Co. v. 
Saxton, 298 S.W. 1105, 221 Ky. 427. 

Xiijuxy by automobile 

Where because of some trouble 
with a street car’s motor, the con¬ 
ductor directed the passengers to 
ahght at a place other than a regu¬ 
lar stopping place, the company Is 
not liable for injuries sustained by 
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is no reason to anticipate harm to the passenger by 
reason of his alighting at the place where the car 
is stopped,-44 nor does the opening of the door of 
a car stopped at a place other than a regular stop¬ 
ping place constitute negligence as regards a pas¬ 
senger who is injured as he alights from the car.45 
A carrier’s custom of stopping at a particular point 
will not, without more, indicate negligence for 
failure to stop at such precise point on the occa¬ 
sion when an alighting passenger is injured.^® The 
general rule that a street railway company is not 
ordinarily liable for injuries to passengers boarding, 
or alighting from, its cars when such injuries are 
caused by obvious street dangers, see infra § 733, 
applies to injuries sustained by passengers while 
boarding or alighting from street cars stopped at 
places other than regular stopping places.47 There¬ 
fore, a street railway carrier is not ordinarily liable 
for injuries to such passengers arising from the 
operation of other vehicles in the street.4® Where 


the carrier does not know', or have reason to know-, 
that a passenger is in a dangerous position in 
boarding or alighting, it is not negligence to move 
the train or car w-hile he is in such position,49 or 
suddenh' to start a street car as a passenger is in 
the act of alighting at a place where the car hap¬ 
pens to be stopped other than a regular stopping 
place.®® This is particularly true where it does not 
appear that the cars of the company ever stopped 
for the purpose of permitting passengers to alight 
at such place.®4 Neither may a carrier be liable 
for injuries sustained by a passenger in alighting, 
without notice to the carrier, from a moving train 
at a point other than a regular stopping place.®- 
nor for injuries sustained by a boarding passenger 
as a result of ordinary jerks or jars, where the per¬ 
son injured enters the train without notice or invi¬ 
tation at a point w'here the carrier is not accustom¬ 
ed to receive passengers.®^ 

Degree of care. The high degree of care which 


an alighting passenger when struck 
by a passing automobile—^Louisville 
Ry. Co. V. Saxton, 298 S.W. 1105. 221 
Ky. 427. 

44 u Pa —Scherer v. Philadelphia 
Rapid Transit Co., 145 A. 76, 295 
Pa. 199—^Low V- Harrisburg Rys. 
Co., 138 A. 852. 290 Pa 365, 

Wash.—Carter v. Spokane United 
Rys, 288 P. 247, 157 Wash. 166. 
"Obviously dangerous place” 

“The controversy hinges on the 
question as to whether the car stop¬ 
ped at an obviously dangerous place ” 
—Scherer v. Philadelphia Rapid 
Transit Co., 145 A 76, 295 Pa 199 

45w Kan —^Miller v. Kansas City 
Public Service Co., 15 P.2d 453, 
136 Kan. 288. 

Wash —Carter v. Spokane United 
Rys.. 288 P. 247. 157 Wash. 166. 

Car stopped by traffic 
Where a street car was stopped 
within a block because of other cars 
ahead and as a passenger rose and 
stepped forward to alight, the mo- 
torman opened the door for her to do 
so, the opening of the door was not 
negligence as regards injuries sus¬ 
tained by the passenger as she 
alighted.—^Miller v. Kansas City Pub¬ 
lic Service Co, 15 P-2d 453, 136 Kan 
288. 

Op'^ning door of moving car 

The opening of the door of a mov¬ 
ing street car by the motorman at 
a place not designated as a stoppmg 
point is not negligence pro'll mately 
contributing to cause the injuries 
received by a passenger on alightmg 
from the moving car, and the street 
railway company is not liable for 
such mjuries.—Ki»hifeldt v* Busby, 
272 IlLApp. 469. 

461 Miss.—Bantzler Shipbuilding & 


Dry Bocks Co. v Hurley, 81 So 
163, 119 Miss 473, 4 A.L R 1487, 
suggestion of error denied SI So. 
406. 

47- Iowa.—Chesley v Waterloo, C, 
P & N R. Co, 176 NW. 961, 188 
Iowa 1004, 12 ALR. 1366. 

Minn —^Pox v. Minneapolis St. Ry. 
Co., 2S1 N.W, 916, 190 Minn. 343. 

4S. Ill —Kahlfeldt v. Busby, 272 HI. 
App. 469. 

Iowa.—Chesley v. Waterloo, C-, F. & 
N. R Co. 176 N.W. 961. 188 Iowa 
1004, 12 A.LR. 1366. 

Kan.—^Miller v. Kansas City Public 
Service Co., 15 P.2d 453, 136 Kan. 
288. 

Minn.—^Pox v. Minneapolis St Ry. 

Co.. 251 N.W. 916, 190 Minn 343. 
Wash,—Carter v. Spokane United 
Rya, 288 P. 247, 157 Wash. 166. 

Passenger struck by automobile 
HL—^Kahlfeldt v. Busby, 272 llLApp. 
469. 

Kan —^Miller V. Kansas City Public 
Service Co., 15 P-2d 453, 136 Kan. 
288. 

Wash.—Carter v. Spokane United 
Rys, 288 P. 247. 157 Wash. 166. 

4Ai Md—^Lambert V. Philadelphia, B. 
& W. R- Co., 125 A 765. 145 Md. 
662. 

10 C J p 941 note 37. 

Backing up to water tank 

Where it does not appear that the 
employees of a railroad knew that 
anyone was attempting to board its 
train, the railroad company did not 
fail to perform any duty owed a pas¬ 
senger by runnmg its train a few 
feet by a water tank and then back¬ 
ing up, although he was accustomed 
to board the mail car at the tank, 
and was injured while boarding it 
when the tram backed.—^Lambert v. 
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Philadelphia. B & W. R. Co, 125 A 
765, 145 Md 662. 

50. Mass.—^Bush v. Boston Elevated 
Ry. Co., 123 N.E. 613, 232 Mass. 
593. 

Starting without beU 

Motorman stopping car at other 
than regular stopping place was not 
negligent m starting without bell 
from conductor, in the absence of 
notice or knowledge that anyone was 
alightmg.—Bush v. Boston Elevated 
Ry. Co, 123 N.E. 613. 232 Mass 593. 
XTo invitatiou to alight 

That other passengers alighted 
from the car in front of one who was 
injured while attempting to do so 
was not, without more, sufficient to 
show an invitation to alight at the 
place in question.—Bush v. Boston 
Elevated Ry Co., 123 N.E. 613, 232 
Mass. 593. 

51- Mass.—^Bush v. Boston Elevated 
Ry. Co., supra. 

52. Ky.—^Louisville & N, R. Co. v. 
Whitaker. 300 S.W. 912. 222 Ky. 
302. 

Sale of tkdeet as notice 

Sale of ticket to the place where 
the injury occurred was not notice 
that passenger, injured in alighting 
from moving train thereat, would 
take such train.—^Louisville & N. R 
Co. V- Whitaker. 300 S.W. 912, 222 
Ky 302. 

That manv trains stop at the place 
where the injury occurred was imma¬ 
terial in action for injuries in alight¬ 
ing from moving tram thereat.—■ 
Louisville & N R. Co. v. Whitaker, 
300 SW. 912, 222 Ky. 302. 

"Blsug station 

ICy.—^Louisville & N. R Co. v. Whi¬ 
taker. 300 S.W. 912, 222 Ky. 302. 
53: W.Va.—Raines v. Chesapeake, 
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is usually required of carriers as regards passengers 
boarding or alighting from its vehicles, see supra § 
723, has been held to be required of carriers with 
respect to passengers alighting at places other than 
regular stopping places and it has been held 
that, notwithstanding a stop is made at the par¬ 
ticular place at a passenger’s request, the earner 
is bound to exercise the highest degree of care for 
his safety in alighting,^® and this especially where 
the carrier has been in the custom of stopping its 
cars there to receive or discharge passengers, al¬ 
though it is not a regular stopping place.^® It has 
also been held that, if for some proper reason the 
passenger is required or allowed to leave or to take 
the train at a place not the customary stoppmg 
place, what is required of the carrier is care with 
respect to his doing so, and the question of ap¬ 
proaches is not involved 

b. Stop after Call of Station 

A carrier may be liable where a passenger is injured 
while alighting from a vehicle which is stopped at a 
plac:e other than a regular stopping place after the 
announcement of the passenger’s station. 

The announcement of the name of a station or 
other regular stopping place being usually intended 
to inform passengers that the tram or car is ap¬ 
proaching their destination, so that they may pre¬ 
pare to get off when the train or car stops, is not 
of itself an invitation to alight 8 nor does such 
announcement of itself constitute an act of negli¬ 
gence toward a passenger who is injured in there¬ 


upon attempting to alight.®^ If the train or car 
is soon thereafter brought to a full stop, a passen¬ 
ger may safely conclude that it has arrived at the 
station or other regular stopping place, and, par¬ 
ticularly under statutes requiring that stations be 
announced, he is justified m attempting to get off, 
unless he is warned or unless the surroundings and 
circumstances are such as would show to a reason¬ 
ably careful and prudent man that the train or car 
has not reached the proper stopping place; and if 
by alighting he is injured without any fault on his 
part the carrier will be liable.®® There is no duty, 
however, of warning passengers not to get off when 
the tram is stopped for other purposes, where no 
station has been called and there are no attendant 
circumstances calculated to induce a passenger to 
conclude that the stop is at the usual and proper 
stopping place.®! 

§ 732. Care as to Persons Not Passengers 

Usually a earner is required to exercise ordinary care 
to avoid injury to persons other than passengers who go 
to meet them or to see them off. 

One who according to custom goes on a train or 
a street car to assist a passenger m entering or 
leaving such train is an invitee or a licensee,®2 and, 
although the carrier does riot owe him the same de¬ 
gree of care that it owes to a passenger,®^ it does 
owe him ordinary care for his safety and protection 
while he is entering the car, while he is in it, and 
while he is leaving it;®^ and especially is there such 
a duty where a passenger requires assistance whidi 


etc, R. Co. 70 S.E3. 711. 68 W.Va 
694, ZZ LRA,N.S. 583. 

54w Mo.—Gott V. Kansas City Rys. 
Co., 222 SW. 827. 

5S- IlL—West Chicago St. R. Co. v. 
Buckley, 102 IlLApp. 314, affirmed 
65 NE- 708, 200 Ill. 260. 

58. Ill—Chicago City R Co v. Lo- 
witz, 119 Ill.App. 360, affirmed 75 
N.E. 755. 218 IlL 24 
Or.—Bevroe v. Portland R., etc., Co., 
131 P. 304. 64 Or. 547. 

57- Ga—Central R. Co. v. Thomp¬ 
son, 76 Ga 770. 

10 C J. p 914 note 43. 

Safa xetimt to platfoxiu. and. ^press 
therefrom 

If a passenger is carried beyond a 
station and required to alight at an 
unusual place and in darkness, the 
earner may be required to exercise 
such a degree of care as is reason¬ 
ably necessary to secure his safe re¬ 
turn to the platform, and egress 
therefrom in the usual way.—^Payne 
V Davis, 252 S W. 57, 298 Mo. 645. 

58w N.Y.—^Meams v. Central R. Co., 
57 N.E. 293. 163 NT. 108, revers¬ 
ing 48 N.Y.S. 366, 23 App.Div- 298. 
10 C.J. p 941 note 41. i 


58- Ga.—^Blitch v. Central R Co, 
76 Ga 333. 

Ky.—Gayle v. Douisville, etc, R Co, 
173 S.W 1113. 163 Ky. 459 

eo. Ala.—^Franklin v. Southern Ry. 

Co., 72 So. 11, 196 Ala. 118. 

La.—Nelson v. Vicksburg, S. & P. 

Ry. Co., 75 So. 212, 141 La. 475 
Wis.—Larson v. Green Bay & W. R 
Co., 192 N.W. 63, 179 Wis. 510. 

10 C.J. p 941 note 42. 

Xoformfucr passenger of situatioiL 
Where a train was stopped at a 
switch, a flagman who was present 
under circumstances leading him to 
believe that a female passenger who 
was about to alight was not aware 
that the train was not at its regu¬ 
lar stopping place, should inform her 
of the situation, especially where the 
ground at the place where the tram 
was stopped was rough and unsafe 
—^Pranklm v. Southern Ry. Co, 72 
So. 11, 196 Ala. 118 

61- Me.—Ouellette v. Grand Trunk 
R Co. 76 A. 280, 106 Me. 153, 138 
Am S R. 340. 

10 C J. p 942 note 44. 

82- US —^Lowden v. McClung, CC.A. 
Ark., 80 F 2d 694 
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Ala.—Mobile & O R, Co. v. Davis, 
137 So. 525, 223 Ala 600 
Ean—Cannon v Atchison, T. & S 
F Ry. Co, 167 P 1050. 101 Kan. 
363, LRA1918A 559 
Md —^Jackson v Hines, 113 A- 129, 
137 Md. 621. 

N.Y—^Barrett v. Brooklyn Heights 
R Co. 176 N.TS. 590, 188 AppDiv 
109. 

Okl.—Chicago, R. I & P. Ry. Co. v. 

Brooks, 179 P 924. 72 OkL 208. 

10 C J. p 942 note 45. 

63- Ala—^Mobile & O. R Co v. Da¬ 
vis, 137 So. 525. 223 Ala. 600 
Okl.—Chicago, R. I & P Ry. Co. v. 

Brooks, 179 P. 924. 72 Okl. 208. 

10 C.J. p 942 note 46. 

Mu Ala—^Mobile & O. R. Co v. Da¬ 
vis, 137 So 525. 223 Ala. 600 
KAn—Cannon v Atchison, T. & S F. 
Ry. Co.. 167 P. 1050, 101 Kan. 363. 
LR.A1918A 559. 

Mo—^Lewis V. Illinois Cent. R. Co. 
50 S W 2d 122—^Lewis v Illinois 
Cent. R. Co, 3 S.W.2d 371, 319 Mo. 
233. 

N Y.—^Barrett v. Brooklyn Heights 
R. Co.. 176 N.Y.S. 590, 188 App. 
Div. 109. 
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the employees of the carrier do not undertake to 
render,®^ or where the conductor of the train re¬ 
quests a third person to assist a passenger.®® One 
who goes to meet incoming trains for the purpose 
of performing services for the mutual benefit of 
such person on one side, and the carrier and arriv¬ 
ing passengers on the other, is also held to be an 
invitee of the carrier, which owes to him a duty of 
ordinary care not to injure him.®^ 

Persons not rendering assistance. Persons other 
than passengers who are at stations for the pur¬ 
pose of greeting incoming friends or relatives are 
held to be invitees or licensees®® for whose safety 
the carrier is required to exercise ordinary care.®® 
It has likewise been held that persons who go to a 
train to see their friends off are invitees or li¬ 
censees'^® and the carrier must exercise ordinary 
care to protect them from injury but it has also 
been held that the rule which requires that carriers 
use due care to avoid injury to persons other than 
passengers, who come to assist boarding or alight¬ 
ing passengers, does not apply to one who goes on a 


carrier's cars merely on private business, or for the 
purpose of meeting and greeting friends or rela¬ 
tives, and with no idea or purpose of rendering any 
assistance to passengers,^- and that a custom on the 
part of the carrier, however long continued, to per¬ 
mit such practice does not entitle such persons to 
any higher protection than that due to naked li- 
censees.*® Similarly it has been held that ordinary 
negligence is not sufficient to impose liability on a 
carrier for injuries to one who goes to a station to 
see friends off.^^ 

Opportunity and time for alighting. Where the 
purpose of a person, not a passenger, in entering 
a train or street car to assist a passenger is known 
to the conductor or other employee in charge of the 
train, it is the duty of the carrier to give him a rea¬ 
sonable opportunity and time to render such as¬ 
sistance and leave the vehicle.^® The carrier may al¬ 
so be required to give persons who board a train to 
see their friends off a reasonable opportunity to ful¬ 
fill that purpose and to alight from the tram;^® but 
if the purpose of a person, who boards a train to as- 


Okl —Chicagro, K, I. & P. Ry Co. v.! 

Brooks, 179 P. 924, 72 Okl 20S. 
Tex—St. Louis Southwestern Ry. Co 
of Texas v Watts, 216 S W 391. 
110 Tex. 106, reversingr, Civ.App, 
173 SW 909. 

10 C J. p 942 note 47. 

6S. Ark.—^Little Rock, etc., R. Co. 
V. Lawton, IS S.W. 543, 55 Ark. 428, 
29 Am.SR. 48, 15 L.RA 434. 

10 C J. p 943 note 48. 

68L Ky—^Bishop v Illinois, etc, R. 

Co. 77 SW. 1099, 25 Ky.Xu 1363. 

10 C J. p 943 note 49. 

67. —^Fournier v. New York, 
N H. & H. R. Co., 189 NE. 574. 
286 Mass. 7, 92 A.L.R. 610. 

N.D—^Daugherty v. Davis, 187 NW. 
616. 48 ND. 883. 

68. Md—^Jackson v. Hines, 113 A. 
129, 137 Md 621. 

Via.—Norfolk & W. Ry. Co v. Par¬ 
rish. 89 SE. 923, 119 Va. 670. 

BTot tresq^asser or haze 

‘‘The custom of friends and rela¬ 
tives to accompany to the station 
persons leaving by train, for the pur¬ 
pose of assisting or of comforting 
them, or merely as a mark of friend¬ 
ly interest and affection, as well as 
the custom of friends and relations 
going to the station for like reasons 
to meet persons coming in, is so uni¬ 
form. universal, and long-standing, 
and is so much a part and parcel of 
the business of carrymg passengers, 
and has been so uniformly acquiesced 
in for so long by the carrier, that it 
would be absurd to regard a person 
coming to a railroad station to meet 
an incommg friend or relation either 
as a trespasser or a bare licensee to 


whom the carrier owes no duty but 
that of refraining from wanton or 
willful negligence ”—Jackson v. 
Hines, 113 A. 129, 131. 137 Md. 621 
69- Md.—Jackson v. Hmes, supra. 
Va.—^Norfolk & W. Ry Co. v. Par- 
nsh, 89 S.R 923. 119 Va. 670. 

Ttti Neb.—^Leon v. Chicago, B & Q 
R Co.. 167 N.W. 787, 102 Neb. 537, 
LRA1918P 313. 

Okl.—^SL Louis & S. F. R. Co. v. 

Stacy. 171 P. 870, 77 Okl. 165 
S C.—Richardson v. Atlantic Coast 
Line R. Co., 98 S.E 132, 111 SC 
359. 

Tex—^Missouri, K. & T. Ry. Co. of 
Texas v. Bailey, CivApp, 186 SW. 
230, error dismissed. 

s]llp*nnAnt of COZpse 
Person going upon railway station 
platform to accompany others to a 
train and to attend to -shipment of 
remains of relative of passengers 
and fnend of such person is upon 
premises by implied invitation of 
railroad.—St. Louis & S. F. R Co. 
V. Stacy. 171 P. 870, 77 Okl. 165 

71- Neb.—^Leon v. Chicago. B & Q. 
R. Co., 167 NW. 787. 102 Neb. 537, 
LR.A.1918F 313. 

Okl —St- Louis & S. F. R. Co. v. 

Stacy. 171 P. 870, 77 Okl. 165. 

S.C —^Richardson v. Atlantic Coast 
Line 3EL Co, 98 S.E. 132, 111 S.C. 
359. 

72l Ark.—Arkansas, etc.. R. Co. v. 
Sam, 119 SW. 659, 90 Ark. 278, 
22 LR.A.N.S.. 910. 

10 C.J. p 943 note 50. 

73. Ark.—Arkansas, etc., R. Co. v. 
Sam, supra. 

74. Ean.—Senning v. Arkansas Val¬ 
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ley Interurban Ry. Co., 165 P. 863, 
101 Kan. 78. 

Warning that car was to start 

Where it did not appear that a ear¬ 
ner's employees should have antici¬ 
pated that a movmg car would have 
struck one who, while at a station 
to see friends of^ had gone into a 
space between the platform and the 
car to recover a lost com, the ear¬ 
ner was not liable for failing to give 
a warning that the car was to start. 
—Senning v. Arkansas Valley Inter- 
urban Ry Co, 165 P. 863, 101 Kan- 
78. 

75- U S —^Lowden v. McClung, CLC. 
A. Ark., 80 F 2d 694 

Ala.—^Mobile & O. R. Co. v. Davis, 
137 So 525, 223 Ala 600. 

Kan.—Cannon v. Atchison, T. & S. 
F. Ry. Co. 167 P. 1050, 101 Kan. 
363, LRA1918A 559. 

Mo.—^Lewis V. Illinois Cent R. Co^* 
50 S.W.2d 122—Lewis v. Illinois 
Cent. R. Co., 3 S.W.2d 371, 319 Mo. 
233. 

N T.—^Barrett v. Brooklyn Heights R. 
Co., 176 N.Y.S. 590, 188 App Div. 
109- 

OkL—Chicago. R I & P. Ry. Co v. 

Brooks, 179 P. 924, 72 Okl. 208 * 

Tex.—^Houston E. & W. T- Ry. Co 
V. Lynch, 208 SW 714. 

10 C.J. p 943 note 51. 

Statutory signal 

Duty was owing party assisting 
passengers with conductor's knowl¬ 
edge to give statutory signal for 
departure and opportunity thereafter 
to leave train.—^Mobile & O. R. Co. v. 
Davis, 137 So. 525, 223 Ala. 600. 

76- Neb.—Leon v. Chicago, B. & Q. 
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sist or sec a passenger off, is not known, and there 
are no circumstances to put the carrier on notice, 
the carrier is not bound to hold the train until he 
has had time to alight, or to notify him before the 
train starts,^^ and it has been held that the carrier 
is not bound to use ordinary diligence to ascertain 
the purpose of such person.^* If in such a case the 
train starts before such person can get off, he must 
cither remain on the tram until he can make known 
his wish to get off^® or take the risk of alighting 
while the tram is in motion,*® unless the carrier has 
misled him by a false appearance of safety or put 
him under compulsion with respect to leaving the 
train.*i It has been held, however, that, if the 
train has not stopped long enough to allow such per¬ 
son a reasonable opportunity to alight, it should be 
again stopped for that purpose,*^ although a car¬ 
rier is not liable for injuries sustained in jumping 
from the train as it was moving in the absence of a 
request that it be stopped.** It has been held, how¬ 
ever, that even though the carrier does not know 
of such person's intention to get off, he is entitled 
to the protection of having the tram remain at the 
station for the customary length of time,*'^ or for 
the length of time prescribed by statute.*^ There 
is, nevertheless, authority to the effect that, as re¬ 
gards such person, it is not necessary that the tram 
be held for the full length of time usually required 
for passengers to alight, but only long enough to 
enable him to alight on notice to the trammen of his 
desire so to do.*® 

§ 733- Street Car Cases 

a. In general 

b- Operation of vehicle and appliances 
generally 


c Duty to select safe place for boarding 

and alighting 

d. Time for boarding or alighting in 

general 

e. Starting car before passenger seated 

f. Starting car while passenger boarding 

or alighting 

g. Startmg up car before stopping 

h. Seeing that passengers have reached 

place of safety 

a. In General 

The carrier is required to exercise a high degree of 
care to avoid injury to passengers boarding or alighting 
from street cars. 

As may be observed from jprecedmg sections of 
this title, see supra §§ 723-732, general rules ap¬ 
plicable to taking up and setting down passengers 
are applicable to street cars. However, since the 
peculiar conditions under which street cars are op¬ 
erated often call for the application of these rules 
under circumstances which do not exist as to other 
types of vehicles, rules relating to the carrier's care 
and liability for injuries to passengers boarding or 
alighting from street cars, not specifically treated in 
such preceding sections, are discussed in this sec¬ 
tion. 

In accordance with the ordinary rule that carriers 
must exercise the highest degree of care to avoid 
injury to passengers boarding or alighting from the 
vehicles of such carriers, see supra § 723, it is held 
to be the duty of the employees in charge of street 
cars to exercise toward every passenger boarding or 
ahghtmg from a car that high degree of care which 
prudent persons engaged in the operation of cars 
exercise for the safety of passengers under like 
circumstances;*'^ but this degree of care is not in 


R. Co. 1€7 N.W 787. 102 Neb. 537, 
I4.RA.1918P 313. 

77. Ala.—Atlantic Coaat Liine R. Co. 
V. Watson. 110 So. 316. 215 Ala. 
254. 

Pa.—Kohler v. Pennsylvania R. Co., 
157 A 618. 305 Pa. 349. 

10 C.J. p 944 note 52. 

Attr«|ffiav*t to ascextala pnzpose 

^Railroad is not obliged to have at¬ 
tendant near to receive notice of per¬ 
son's intention to board train to as¬ 
sist passeng-er and alight at same 
station—Kohler v Pennsylvania R 
Co., 157 A 618, 305 Pa. 249. 

7a. Pa—Kohler v. Pennsylvania R. 

Co., supra. 

10 C.J. p 944 note 53. 

79- Ga —Coleman v. Georgia, R., 
etc, Co., 10 SE. 498, 84 Ga 1 
Ky.—Parks v Kentucky Cent R. Co , 
3 Ky.L. 691, 11 Ky.Op. 552. 


80. Ky.—Berry v. Louisville, etc., 
R. Co.. 60 S.W. 699, 109 Ky. 727, 
22 Ky.L. 1410 

10 a J p 944 note 55. 

81- Ohio —^Lake Shore, etc., R. Co 
V. Dallet, 35 Ohio Cir.Ct. 606, af¬ 
firmed 89 N.E 1118, 80 Ohio St. 
735. 

82- S.C.—Johnson v. Southern R 
Co, 31 S.E. 212, 53 S C. 203, 69 Am 
SR 849. 

Tex —^Missouri, etc., R Co, v 
Churchill, CivAlPp., 171 S.W. 517 

83L Tex.— m. Worth & I) C R. Co. 
V. Allen, Civ.App, 179 S.W 62. 

84. Tex.—Ft Worth, etc, R Co. v 
Abbott, CivApp., 170 SW. 117— 
Texas Cent. R. Ck>. v Hutchingson, 
132 S.W. 509, 62 Tex.Civ.App, 536 

85- Mmn.—Street v. Chicago, etc., j 
R Co-. 145 NW. 746, 124 Mmn j 
517. 


86. Ark—^Little Rock, etc, R Co. 
V. Lawton, 18 S.W. 543, 55 Ark. 
428, 29 AmS.R. 48. 15 L.R.A 434 

87. Ark—Beach v Eureka Traction 
Co., 203 SW. 834, 135 Ark. 542. 

See Ill—Appel v Alton, G, & St. L 
Traction Co., 207 IllApp. 562 
Iowa —^Fitzgerald v. Des Moines 
City Ry. Co, 207 NW. 602, 201 
Iowa 1302. 

N.C—Woods V. North Carolina Pub¬ 
lic Service Co., 94 S E. 459, 174 
N C. 697, 1 AL R. 942. 

Ohio—Mahoning & S. Ry. & Light 
Co V. Leedy, 136 NE 198, 104 
Ohio St. 487. 

Wash—Gilson v Washmgrton Water 
Power Co., 161 P. 352, 93 Wash. 
480. 

10 CJ. p 945 note 64. 

Duty absolute 

Duty of street railroad to persons 
promptly boarding car at regular 


1374 



13 C.J.S, 


CARBIERS 


§ 733 


its application to all persons always the same, as 
what would be sufficient care as to one person might 
not be sufficient as to another.*® Street railway 
companies are not, however, as regards passengers 
boarding or alighting from street cars, insurers of 
safety;** nor is a street railway company, as re¬ 
gards such passengers, required to guard against 
what cannot be reasonably expected,*® but may as¬ 
sume that they will exercise ordinary precautions 
for their own safety,*^ and may assume that third 
persons will not endanger an alighting passenger by 
violating an applicable statute.** 

In the absence of actual notice of the incapacity 
of a passenger to look out for his own safety when 
alighting from a street car, the carrier owes to him 
no higher degree of care than to other passen¬ 
gers.** 

Extent and duration of care. In accordance vrith 
the rule that one becomes a passenger on a street 
car at the moment that he puts his foot on the step 
of the car in boarding the same with the intention 
of becoming a passenger, see supra § 557, a street 
railway company as carrier has from that moment 


the duty of exercising due care in protecting such 
boarding passenger from injury;*^ but on a pas¬ 
senger’s reaching a place of apparent safety after 
alighting from a street car the carrier’s duty of 
due care toward him as a passenger is at an end.*^ 
Of course, where the elements of danger from 
which injury results to a passenger alighting from 
a street car are w'ithin the control of the carrier, its 
duty tow'ard such passenger does not end until he 
has reasonable opportunity to pass beyond the zone 
of danger created by these conditions.*® 

When ndcs as to steam railroads apply- Where 
a street railroad operates its tracks beyond the lim¬ 
its of the city through uneven, open country, it is 
governed by the rules regelating steam railroads as 
to the receipt and discharge of passengers.*^ 

Prospective passengers waiting to board cars. 
In accordance with the duty owed by a street rail¬ 
road company toward pedestrians on or near its 
tracks, see C.J.S. title Street Railroads § 245, also 
60 C.J. p 441 note 30-p 442 note 39, in approaching 
a place where the presence of prospective passen¬ 
gers w’aiting to board the car may be expected, the 


stops is absolute. — Birmingham 
Blectnc Co. v. Cleveland, 113 So. 
403, 216 Ala. 455. 

Solder of a transfer boarding a 
street car is *not entitled to any 
higher degree of cMire on the part 
of the carrier than is due to other 
boarding passengers.—Carey v. New 
Orleans Public Service, Inc, 3 La 
App. 217. 

Sa. Ky—^Louisville R. Co. v. Wil¬ 
der, 136 S.W. 892. 143 Ky. 436. 

10 C.J. p 945 note 65. 

89. La—Smith v. New Orleans Ry. 
& Light Co.. 91 So. 514, 150 La. 
1070. 

N.T.—Weiser v. Dry Dock K B & 
B. R. Co., 188 N.Y.S 856 
sa CaL—Northrup v. Pacific Elec¬ 
tric Ry. Co.. 47 P.2d 365. 8 CaL 
App 2d 189. 

10 C.J. p 945 note 66. 

91. La—Smith v. New Orleans Ry. 
& Light Co.. 91 So 514. 150 La, 
1070—Oaisser v New Orleans Pub¬ 
lic Service, 6 La.App. 139. 

Pa.—^Tomey v. West Penn Rys. Co., 
150 A. 612. 300 Pa. 189. 

Ind.—^Terre Haute, L & E. Trac¬ 
tion Co. V. Evans. 161 N.E. 671. 
87 Ind.App. 324. 

AXLtoniolille pr*»>ing car 

Where a street car is stopped to 
discharge passengers at a point 
whi<h would not permit an automo¬ 
bile to pass such car in compliance 
with a statute prohibiting automo¬ 
biles from passing cars stopped for 
such purpose within a lateral dis¬ 
tance of a prescribed number of 


feet, the motorman might properly 
aasume that an automobile which 
had been going in the same direc¬ 
tion would not so pass in violation 
of the statute and to the injury of 
an alighting passenger. — Terre 
Haute, I. & E Traction Co. v- Evans, 
161 N.E. 671, 87 Ind.App. 324. 

93. Wash—Welsh v. Spokane & L 
E R. Co., 157 P. 679, 91 Wash. 
260, L.ILA.1916F 484. 

Ihtozicated passenger 
Wash.—Welsh v. Spokane & I. B. R. 
Co. 157 P. 679, 91 Wash. 260, Lu 
RA.1916P 484. 

9A —Franz v. Holyoke St. Ry. 

Co. 132 N.E 270, 239 Mass 565. 

95- Ala.—^Hammett v. Birmingham 
Ry., Light & Power Co.. 81 So. 22, 
202 Ala. 520. 

Ga.—Martin v. Georgia Power Co, 
165 S.E. 880. 45 Ga.App. 799— 
Jemigan v. Georgia Ry. & Power 
Co., 120 S.E 439, 31 GaApp. 273. 
Iowa—^Fitzgerald v. Des Moines City 
Ry. Co. 207 NW. 602, 201 Iowa 
1302—^Morris v. Omaha & C. B. St. 
Ry. Co., 187 N.W. 510, 193 Iowa 
616—Chesley v Waterloo, C, F. & 
N. R Co., 176 N.W. 961, 188 Iowa 
1004. 12 A.L..R. 1366. 

Mum.—^Ruddy v. Ingebret, 204 N.W. 

630, 164 Minn. 40. 44 A.LR. 159. 
Mo.—Smuzynski v. East St. Louis 
Ry. Co.. App., 93 S.W2d 1058- 
Neb.—Jacobson v. Omahsi & Council 
Bluffs St. Ry. Co., 191 N.W. 327. 
109 Neb. 356, 31 A.L.R. 563. 

Ohio.—Northern Ohio Traction & 
Light Co. V. Reinmg, 16 Ohio App. 
406, affirmed Reining v. Northern 
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Ohio Traction & Light Co, 140 N 
E 84, 107 Ohio St. 528—^Mahoning 
& S Ry. & Light Co. v. Leedy, 
136 NE 198. 104 Ohio St. 487. 

Pa —^Martin v. Steen, 167 A. 609, 
109 Pa Super 263. 

Wis —^Zalewski v. Milwaukee Elec¬ 
tric Railway & Light Co., 263 N. 
W. 577, 219 Wis. 541. 

96. Ala.—^Alabama Power Co. v. 

Hall. 103 So. 867, 212 Ala. 638. 
Darkness at time of alighting or 
thereafter 

Where disembarking place durmg 
repairs to bridge over railroad cut 
was made dangerous by darkness, 
earner had duty of warning passen¬ 
gers or maintaining lights, and it 
was immaterial whether passenger, 
who fell into cut and was killed, 
was invited to alight in darkness, or 
whether place was thereafter made 
dark by turning out lights of street 
car before passenger had reasonable 
opportunity to pass beyond zone of 
danger.—Alabama Power Co. v. Hall, 
105 So 867, 212 Ala. 638. 

Issuance of transfer I'mmsi.teEial 
That a transfer has been issued 
to a passenger who is injured on 
alighting from a street car with in¬ 
tent to board another car of the 
carrier does not alter the text rule. 
—Alabama Power Co. v. Hall. 103 
So 867, 212 Ala. 638. 

97- Mont.—^Robinson v. Helena, etc., 
R. Co, 99 P. 837, 38 Mont. 222, 

The CoTjpas JTnzis text is cited 
with approval in Palmer v. Willa¬ 
mette Valley Southern Ry. Co., 171 
P. 1169, 1171, 88 Or. 322. 
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street car should he operated in such manner as to 
avoid injury to them,^^ the usual rule being that, 
as regards prospective passengers waiting at regu¬ 
lar stopping places, the car must be operated with 
ordinary and reasonable care,^® or care commensu¬ 
rate with the danger involved.^ In a particular 
case, however, it was held that a motorman’s mis¬ 
calculation of the distance between a parked vehicle 
and the track, resulting in injuries to a prospective 
passenger when such vehicle was thrown against 
him by the street car which he was waiting to 
board, constituted negligence as a matter of law.^ 
It has also been held that the running of a street 
car at a rate of speed in excess of that prescribed 
by ordinance is negligence per se as regards in¬ 
juries sustained by a prospective passenger when 
struck by such car, and this irrespective of the pro¬ 
spective passenger's knowledge of such ordinance.^ 

In consonance with the rule that a street railway 
company as a carrier is not required to guard 
against what cannot be reasonably expected, see in¬ 
fra § 733, a motorman is not negligent in failing to 
keep a lookout for passengers who may seek to 
board the car at a place other than a regular stop¬ 


ping placed or in failing to stop his car at a place 
other than a regular stopping place to permit one 
seeking to board the car to do so;® nor is a mo- 
torman, on observing one signaling an intention to 
board the approaching car at a nonstopping place, 
required to indicate that the car cannot be boarded 
at such place.® Also, a motorman is not required 
to have his car under such control at night as to 
permit it to be stopped withm the limits of vi¬ 
sion.^ 

b. Operation of Vehicle and Appliances Gen¬ 
erally 

street cars must be so operated as to avoid injury 
to passengers boarding or alighting therefrom, and due 
c^are must be exercised to see that such passengers are 
not injured by the operation of such cars' appliances. 

Aside from its duties as to stopping or starting its 
cars in particular situations with respect to passen¬ 
gers boarding or alighting therefrom, as indicated 
in subsequent paragraphs of this section, a street 
railway company, as a carrier, has a positive duty 
so to operate its cars generally as to avoid injury to 
passengers boarding or alighting therefrom.® 

A carrier by street car must also exercise due 


sa. Ala.—Alabama Power Co v 
Bass. 119 So. 625. 218 Ala. 586, 63 
AL.R. 1. 

Conn—^Moyles v. Connecticut Co., 
160 A 307, 115 Conn. 80. 

Me —Verrill v. Androscoggin Elec¬ 
tric Co. 102 A 179, 116 Me 519. 
Wash.—Switzer v. City of Seattle, 
294 P. 225. 159 Wash. 540, modi¬ 
fied on other grounds 298 P 347. 

99- Conn.—-Vaughn v Healy, 182 A 
166, 120 Conn 589—^DeCicco v. 

Connecticut Co., 168 A. 879, 117 
Conn. 677—Sacks v. Connecticut 
Co. 146 A 494. 109 Conn. 221. 

Ky.—^Louisville Taxicab & Transfer 
Co. V. Reno, 35 SW.2d 902, 237 
Ky. 452. 

Neb—O'Connor v. Omaha & C B. St 
Ry- Co.. 177 N.W. 838, 104 Neb 
534. 

N.J.—Courtney v. Public Service Ry. 
Co., 115 A. 740, 96 N-J.Law 308, 
affirmed 117 A. 925, 97 N.J.Law 
564. 

R.I.—-Villa V. United Electric Rys 
Co.. 155 A. 366. 51 R.I 384. 

Time when duty arises 

Motorman’s duty toward intending 
passenger begins when motorman 
saw, or should have seen, such pei^ 
son in place^ of danger of which 
he may not be cognizanL—Switzer v. 
City of Seattle, 294 P. 225, 159 Wash 
540, opinion modified on other 
grrounds 298 P 347. 

Care of reasonably prudent TwaM 
Motorman is required to use such 
care to avoid injuries to prospective! 


passengers as reasonably prudent 
man under same circumstances 
would exercise.—Sacks v. Connecti¬ 
cut Co. 146 A. 494, 109 Conn 221. 

1. Conn.—Sacks v. Connecticut Co, 
supra. 

High degree of care owed passen^ 
ger is not required as regards pro¬ 
spective passengers. 

Neb.—O’Connor v. Omaha & C. B 
St Ry. Co.. 177 NW 838, 104 Neb. 
534 

RI—Villa V. United Electric Rys. 
Co., 155 A. 366. 51 R I. 384, 75 A. 
L.R. 282. 

Where danger is great 

(1) Where the danger to the pro¬ 
spective passenger is great, the care 
required of the motorman is corres¬ 
pondingly great.—^Moyles v. Connect¬ 
icut Co., 160 A- 307, 115 Conn. 80— 
Sacks V Connecticut Co, 146 A. 494, 
109 Conn. 221 

C2) Thus a motorman's duty, 
when signaled by intending passen¬ 
ger who had to cross tracks to board 
car, was to exercise great care — 
Moyles v. Connecticut Co, supra. 

More specifically, m the exercise 
of due care toward prospective pas¬ 
sengers, the motorman of an ap- 
proachmg street car may be reqmred 
to: 

(1) Have bis car under control 
Conn.—Sacks v. Connecticut Co., 146 
A. 494, 109 Conn 221—Pond v. 
Connecticut Co, 111 A. 621, 96 
Conn. 437. 


Tenn.—^Tennessee Electric Power Co 
V. Bainbridge, App., 95 SW2d 
1261 

(2) Maintain a lookout.—Sadks v. 
Connecticut Co., supra. 

(3) Sound a warning—Sacks v 
Connecticut Co, supra 

(4) Stop on signal.—^Pond v. Con¬ 
necticut Co, supra 

SL Ky —^Louisville Taxicab & Trans¬ 

fer Co V. Reno. 35 SW.2d 902. 
237 Ky. 452. 

3. Mo—^Unterlachner v. Wells, 296 
SW 755. 317 Mo 181. 

4- Va—Veale v. Virginia Ry. & 
Power Co.. 131 SB. 200, 144 Va 
210 . 

Waving TiJind by person seeking to 
board car at nonstopping place did 
not impute knowledge of intent to 
board car to motorman.—Veale v 
Virgmia Ry. & Power Co., 131 SB. 
200, 144 Va, 210 

5- Va—^Hendncks v. Virginia Elec¬ 
tric & Power Co. 172 S.E 160, 161 
Va 793 

O. Va—Veale v. Virgrinia Ry & 
Power Co., 131 S E. 200, 144 Va 
210 . 

7. Conn—Sacks v. Connecticut Co, 
146 A, 494, 109 Conn. 221 

8. Ala.—Alabama Power Co v 
Bass, 119 So. 625, 218 Ala. 586, 
63 A L R. 1. 

Conn —^Moyles v. Connecticut Co, 
160 A. 307, 115 Conn. 80. 

Me—VerriU v. Androscoggin Elec¬ 
tric Co, 102 A 179, 116 Me. 519- 
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care to see that passengers boarding or alighting 
from Its cars are not injured by the operation of 
their appliances.^ 

c. Duty to S^ect Safe Place for Boarding and 
Alighting 

street railway carriers have the duty of seeing that 
the place selected for passengers to board or alight from 
street cars is safe for that purpose. 

The rule that a carrier has the duty of seeing 
that the place where it invites its passengers to 
board or alight from its vehicles is safe for this 
purpose, see supra § 723, applies to street cars.^® 
It IS also the duty of the persons operating a street 
car to know that the place at w-hich the car is stop¬ 
ped to allow’ passengers to alight is reasonably 


safe.^1 It is not essential to the carrier’s liability 
that the situation be bristling with glaring and ob¬ 
vious possibilities of harm,i2 ^ being sufficient that 
the situation is one that is likely to result in injury 
to the passenger in the particular situation.^^ A 
street railway company' is not, however, an insurer 
of the safety of the place at which cars are stopped 
to permit passengers to alight-^"^ In view of the 
conditions under which street cars are normally 
operated, requiring that passengers be picked up 
from, or discharged on, the traveled portions of 
public streets which are outside the control of the 
carrier, the law applicable to other types of earners, 
as regards the safety of the place selected for this 
purpose, is not usually applied as strictly in the 
case of street cars,^^ the duty of the street railway 


9- Ala—^Mobile Ligrbt & R. Co. v. 

Ellis, 96 So 773. 209 Ala. 580. 

Mo—Vog“ts V. E^ansas City Rys Co.. 

App., 228 SW. 526. 

N.C —^Brown v. Asheville Power & 
Light Co. 88 S.E. 858. 171 NC. 
555. 

Ohio.—^Hess V. Cincinnati Street R. 

Co., 29 Ohio NP..NS, 67. 

10 C.J. p 945 note 64 [d], [gj. 

CUosixig door 

(1) Under particular circumstanc¬ 
es It has been held that closinST the 
entrance door of a street car as a 
passenger was boarding the same 
constituted negligence for which the 
carrier was liable. 

Ala—^Mobile Light & R Co. v. Ellis. 
96 So. 773. 209 Ala 580—Bradley 
V. Williams, 101 So. 808, 20 Ala 
App. 308. 

Mo.—^Vogrts V- Kansas City Rys. Co. 
App., 228 SW. 526. 

(2) Where a passenger was in¬ 
jured m falling to the street by rea¬ 
son of the closing of the exit door 
as she was in the act of alighting, 
the company was held to be liable, 
notwithstanding the door was auto¬ 
matic in operation—^Hess v. Cincin¬ 
nati Street R. Co., 29 Ohio N.P ,N S., 
67. 

10. Ala —Alabama Power Co, v. 
Hall. 103 So. 867, 212 Ala 638— 
Mobile Light & R Co. v. Therrell, 
88 So. 677. 205 Ala 533—^Ham¬ 
mett V. Birmingham Ry, Light & 
Power Co., 81 So. 22, 202 Ala 520. 
Ark—^Beach v. Eureka Traction Co., 
203 S.W. 834, 135 Ark. 542 
Conn.—St, John v Connecticut Co., 
131 A 396, 103 Conn 641. 

Oa—^Martin v. Georgia Power Co., 
165 S.E. 880. 45 GaApp. 799— 
Jemigan v Georgia Ry. & Power 
Co.. 120 SE. 439. 31 GaApp. 273 
—Grabs TYi V Savannah Electric 
Co., 91 S.E. 912. 19 GaApp. 509. 
IlL—Griswold v Chicago Rya Co. 
170 NE 845, 339 Ill. 94, affirming 
253 I11.APP. 498. 

13 C.J.S.-57 


Iowa—^Fitzgerald v. Des Moines 
City Ry. Co., 207 K.W. 602. 210 
Iowa 1302 

Kan —Kennedy v. Fleming, 221 P. 
249. 114 Kan. 853 

La—Campbell v. N- O Public Serv¬ 
ice, 133 So. 542, 16 LaApp. 210— 
Wagner v. Xew Orleans Public 
Service, 120 So. 72, 9 LaApp 699 
Mass—^McManus v. Boston Elevated 
Ry Co, 160 NE 529, 262 Mass 
519. 

Minn —^Reid v. Minneapolis St Ry 
Co., 213 N.W. 43, 171 Minn. 31— 
Lentz V- Minneapolis & St Paul 
Suburban R Co., 160 N.W. 794, 
135 Mmn. 310. 

Miss.—Gulfport & Mississippi Coast 
Traction Co. v. Raymond, 128 So 
327, 157 Misa 439. 

Mo.—Caley v. Kansas City, 48 S.W 
2d 25, 226 Mo App. 934—Watts v. 
Fleming, 298 S.W. 107, 221 Mo 
App. 1123. 

Neb—Jacobson v. Omaha & Council 
Bluffs St. Ry. Co. 191 N.W 327. 
109 Neb. 356. 31 A L.R 563. 

N.H. — ^"ilson V. Berlin St Ry., 149 
A. 602. 84 N.BL 285. 

N J.—^Pabst v- Public Service Ry. 

Co.. 141 A. 773, 104 N.JLaw 537. 
N C —^Loggins V, Southern Public 
UUlities Co., 106 S.E. 822, 181 N. 
C 221. 

Ohio—^Mahoning & S. Ry. & Light 
Co. V- Leedy, 136 NE. 198, 104 
Ohio St. 487—Cincinnati Street Ry. 
Co V. Mueller, 200 N.E. 770. 51 
Ohio App. 314—Cleveland Ry. Co. 
V. Arrison, 159 N.E 580, 26 Ohio 
App. 359—Cleveland Ry. Co. v. 
Rauft, 12 Ohio App 397. 

Okl—^Muskogee Electric Traction Co. 

V. Latty, 187 P. 491, 77 OkL 156. 
Pa—^McCarty v. Gochnauer, 167 A. 
590, 312 Pa. 258—Gerlacb v. City 
of Philadelphia. 157 A. 212, 103 
Pa-Super. 401. 

Tenn—Clinton v. Tennessee Electric 
Power Co., 10 TennApp. 311 
Wash—^Tobin v. City of Seattle. 221 
P. 583, 127 Wash. 664. 

10 C.J. p 914 note 4L 


11- Ala.—^Mobile, etc., R. Co v. 

Walsh, 40 So. 560. 146 Ala 295. 

R-I.—^Tilden v. Rhode Island Co., 63 
A. 675. 27 R.I 482. 

10 C J. p 916 note 51. 

12. Mo—Caley v. Kansas City, 48 
SW2d 25, 226 Mo.App. 934. 

13- Mo—Caley v. Kansas City, su¬ 
pra. 

14b Minn.—^Reid v. Minneapolis St, 
Ry. Co. 213 N.W. 43. 171 Mmn 
31—Ruddy v. Ingebret, 204 N.W. 
630. 164 Minn. 40. 44 A.L R. 159 
Neb—Jacobson v Omaha & Council 
Bluffs St. Ry Co. 191 N.W. 327, 
109 Neb 356. 31 A.L.R. 563. 

Pa.—^Perret v. George, 133 A. 228. 
286 Pa. 221. 

15. Ga,—^Martin v. Georgia Power 
Co., 165 SE. 880, 45 GaApp. 799— 
Graham v. Sava nn ah Electric Co., 
91 S.E. 912, 19 GaApp 509. 

Ind—^Terre Haute, I. & E Traction 
Co. V. Evans, 161 N.E. 671, 87 Ind. 
App. 324. 

Iowa—^Moms v. Omaha & C. B St. 
Ry. Co., 187 NW. 510, 193 Icwa 
616—Chesley v. Waterloo, C., F. & 
N. R. Co.. 176 NW. 961, 188 Iowa 
1004. 12 A.L.R. 1366. 

Ky.—Kentucky Traction & Terminal 
I Co. V. Soper, 286 S.W. 776, 215 
Ky. 536. 

Minn.—^Reid v. Minneapolis St. Ry. 

Co., 213 N.W. 43. 171 Mmn. 31. 
Neb.—Jacobson v. Omaha & Council 
Bluffs St. Ry. Co., 191 NW. 327, 
109 Neb 356, 31 A.L.R. 563. 

Pa—Klingensmith v. West Penn. 

Rys. Co., 123 A. 787, 279 Pa 336, 
S.C —^Thompson v. Greenville Trac¬ 
tion Co., 107 S.E 911, 116 SC. 444. 
Wash.—^Tobm v. City of Seattle, 221 
P. 583, 127 Wash. €64. 

Other statem«iits of mle 

(1) "It IS generally held that the 
law applicable to steam railroads 
which have particular places to stop 
to take on and let off passengers, 
which places are generally prepared 
m advance by having station build- 
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company in such cases being merely to select a rea¬ 
sonably safe place for its passengers to board or 
alight,^® and this duty is met when it stops its car 
so that the passenger in alighting will step on a 
part of the street properly marked for public trav- 


17 Xhe duty to select a safe place for passengers 
to board or alight from street cars does not require 
the carrier to protect such passengers from obvi¬ 
ous street dangers,^® such as those which arise from 
the operation of other vehicles on the street^® or 


infTS or platforms, cannot in fairness 
be applied—at least too strictly—^to 
the operation of street railways, 
which stop upon signal at innumera¬ 
ble places and usually have not reg¬ 
ular stations and platforms.”—^Tobin 
V City of Seattle, 221 P. 583. 587. 
127 Wash 664. 

(2) “A public street in a city is 
not to be regarded as a passenger 
station, for the safety of which a 
railway company may be responsi¬ 
ble, when used by passengers to 
alight.”—^Thompson v. Greenville 
Traction Co.. 107 S.E. 911. 116 S.G 
444. 

16. Ala.—Alabama Power Co v. 
Hall, 103 So 867. 212 Ala. 638— 
Mobile Light & R Co v. Therrell, 
88 So 677, 205 Ala. 533. 

Ga—^Martin v. Georgia Power Co, 
165 SE. S80. 45 GaApp. 799— 
Georgia Ry. & Power Co v. C C. 
Gilbert, 146 S E. 34, 39 GaApp. 58 
—(Jeorgia Ry. & Power Co v. 
Gilbert, 146 SE 33, 39 Ga.App. 
56—^Jemigan v Georgia Ry. & 
Power Co., 120 S E. 439, 31 Ga.App 
273—Graham v. Savannah Electric 
Co.. 91 SE 912, 19 GaApp 509. 
Iowa.—Morns v. Omaha & C B St. 
Ry. Co, 187 NW. 510, 193 Iowa 
616 

La.—Campbell v. N. O Public Serv¬ 
ice, 133 So. 542, 16 La-App. 210— 
Wagner v. New Orleans Public 
Service, 120 So 72, 9 LaApp 699. 
Minn—^Reid v. Minneapolis St. Ry 
Co., 213 NW. 43. 171 Minn. 31. 
Mo.—CaJey v. Ran^sas City, 48 SW. 

2d 25, 226 Mo.App 934 
Neb—Jacobson v Omaha & Council 
Bluffs St. Ry. Co.. 191 N.W. 327, 
109 Neb. 356. 31 A.L.R 563 
NH—Wilson V. Berlin St. Ry, 149 
A 602. 84 N H. 285. 

N«r.—^Pabst V- Public Sei*vice Ry. 

Co., 141 A 773. 104 N.J.Law 537. 
Ohio.—Mahoning & S Ry. & Light 
Co. V. Leedy, 136 NE 198 104 

Ohio St. 487—Cleveland Ry. Co. v. 
Rauft, 12 Ohio App 397 
Pa.—McCarty v. Gochnauer, 167 A. 
590. 312 Pa. 258 

Tenn—Clinton v. Tennessee Electric 
Power Co., 10 Tenn App. 311. 

10 C J. p 915 notes 46, 48. 

17. Conn.—St. John v. Connecticut 
Co. 131 A 396. 103 Conn 641. 

Ga —^Martin v. Georgia Power Co.. 

165 S.E 880, 45 Ga>App. 799. 
Iowa—^Morris v Omaha & C. B St 
Ry Co, 187 N W 510, 193 Iowa 
616—Chesley v Waterloo, C., P. 
& N R Co., 176 N.W. 961, 188 
Iowa 1004, 12 A.LR 1366. 


Wis—^Zalewski v. Milwaukee Eleo- 
tric Railway & Light Co, 263 N 
W. 577, 219 Wis 541. 

10 CJ. p 915 note 49. 

18. Cal.—Northrup v Pacific Elec¬ 
tric Ry. Co. 47 P.2d 365. S Cal 
App-2d 189 

Minn.—^Fox v. Minneapolis St Ry. 
Co, 251 NW 916. 190 Minn. 343— 
Reid V. Minneapolis St. Ry. Co, 
213 N.W 43. 171 Minn. 31—^Ruddy 
V Ingebret 204 N W. 630, 164 

Minn 40, 44 A.LR 159. 

Neb—^Jacobson v Omaha & Council 
Bluffs St Ry Co, 191 NW. 327, 
109 Neb. 356, 31 AL.R 563. 

Ohio —^Mahoning & S- Ry- & Light 
Co V. Leedy, 136 NE 198, 104 
[ Ohio St 487—Cleveland Ry. Co. v. 

Arrison, 159 N.B. 580, 26 Ohio App. 

I 359. 

Pa.—Ellingensmith v. West Penn. 
Rys Co.. 123 A 787, 279 Pa. 336— 
Mui tha V. City of Philadelphia, 
Super., 197 A 513. 

Tex—Wittkower v Dallas Ry. & 
Terminal Co., Chv.App, 73 S.W.2d 
867, error refused. 

Other statem«^^ts of rule; reasons 
for role 

(1) “The rule adhered to by this 
and the maiority of courts is that 
a street, railway company under or¬ 
dinary circumstances is not respon¬ 
sible for injuries to a passenger that 
are caused by obvious street dan¬ 
gers. The risks incident thereto are 
known to all passengers; they have 
as good or better opportunity to 
observe and protect themselves from 
those risks as have the conductor 
or motorman.”—Pox v. Minneapolis 
St. Ry Co, 251 N.W. 916, 919, 190 
Minn 343. 

(2) *Tt would, under the circum¬ 
stances, he impracticable to require 
the company to take the responsi¬ 
bility of protection against these 
obvious dangers of the street. The 
motorman ... could have but 
little judgment as to these dangers 
when he is attendmg his usual du¬ 
ties The company is not the cre¬ 
ator of these conditions or street 
dangers and they are beyond its con¬ 
trol”—Ruddy V- Ingebret, 204 N.W 
630, 631, 164 Minn. 40, 44 AJUJEL 159 

(3) “The very nature of these ob¬ 
vious dangers, which are necessarily 
within the knowledge of all, and 
which do not include defective equip¬ 
ment or manipulation of the com¬ 
pany’s instrumentalities make it im¬ 
practicable for the company to cope 
with them, while on the other hand, 
they may be successfully avoided 
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by ordinary diligence on the part of 
the passenger in stepping from the 
street car into the stiee^.’—^Ruddy 
V. Ingebret supra. 

19- Ala—^Hammett v Birmingham 
Ry, Light & Power Co, 81 So. 
22. 203 Ala. 520 

Cal —^Northrup v Pacific Electric 
Ry. Co., 47 P2d 365, 8 Cal.App2d 
189. 

Conn—St. John v. Connecticut Co, 
131 A 396, 103 Conn 641. 

Ga—^Martin v. Georgia Power Co, 
165 SE. 880, 45 GaApp 799— 

Jemigan v. Georgia Ry & Power 
Co, 120 SB 439, 31 GaApp. 273 
Iowa—^Moss V Mason City & C L. 
R. Co, 251 NW. 627, 217 Iowa 354 
—Fitzgerald v. Des Moines City 
Ry. Co. 207 NW. 602, 210 Iowa 
1302—Chesley v. Waterloo, O., P 
& N. R Co. 176 NW 961, 188 
Iowa 1004. 12 A.LR. 1366. 

Ky—^Trout's Adm'r v. Ohio Valley 
Electric Ry Co-. 43 SW-2d 507. 
241 Ky. 144. 

La—Cazeaux v. New Orleans Public 
Service, 134 So. 121, 16 La App. 
541. 

Md.—^Hevell v. Baltimore Transit 
Co, 196 A 103 

Minn—^Ruddy v Ingebret 204 NW. 

630, 164 Minn. 40. 44 A L R 159 
Mo —Smuzynski v. East St Louis 
• Ry. Co, App., 93 SW2d 1058. 

Neb—^Jacobson v Omaha & Council 
Bluffs St Ry Co, 191 NW 327. 
109 Neb. 356. 31 ALR 563. 

Ohio—Cleveland Ry. Co. v. Karbole, 
181 NE 889. 125 Ohio St. 467— 
Mahoning & S Ry & Light Co v 
Leedy, 136 N.B 198. 104 Ohio St 
487—Cleveland Ry Co v. Arrison, 
159 NE 580, 26 Ohio App 359. 
Pa—McCarty v. Gochnauer, 167 A. 
590, 312 Pa. 258—Klingensmith v. 
West Penn. Rys. Co, 123 A. 787, 
279 Pa 336. 

Tex—Wittkower v. Dallas Ry & 
Terminal Co., Civ.App., 73 S.W 2d 
867, error refused. 

Season for mle 

“The motorman has no way of 
knowing when a driver will instan¬ 
taneously become a wrongdoer ”—* 
Ruddy V. Ingebret, 204 N.W. 630, 
631. 164 Minn 40. 44 ALR 159. 

Anticipatixig violation of statute 
The company is not bound to an^ 
timpate that the operator of a pass¬ 
ing automobile will disregard a stat¬ 
ute forbidding automobiles from 
passing a standing street car on the 
side on which passengers are being 
received or from which they are 
being discharged.—Klingensmith v. 
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from ordinary obstructions, defects, or unevenness 
of the surface of the street, at the place where 
the car is stopped .20 A fortiori, the carrier is not 
required to exercise a high, or the highest, degree 
of care to prevent injury to an alighting passenger 
by reason of conditions existing on the surface of 
the street at the point where he alights nor is 
the carrier liable for injuries resulting from a de¬ 
fective bridge adjacent to the right of way of the 
street car tracks and outside the control of the car- 
rier.^2 

Degree of care in selecting place to stop. The 
degree of care required to be exercised by a street 
railroad in selecting a safe place for passengers 
boarding or alighting from its cars has been vari¬ 


ously stated to be ordinar 3 ' care,23 reasonable 
care,^^ extraordinary care,-^ a high degree of 
care,-® and the highest degree of care.-" It has 
been held, moreover, that a street railroad which 
discharges its passengers on its private right of way 
is bound to the utmost degree of care in procuring a 
safe place for them to alight.-® 

Usual or designated stopping place. In further¬ 
ance of the duty of street railway- carriers to select 
a safe place for their passengers to board or alight, 
it is usually held to be the duty of a street railroad 
company, in taking on or letting off passengers, to 
stop Its cars at the usual stopping piaces,29 partic¬ 
ularly where signaled in time to permit it so to do,^^ 
although It has also been held that mere failure to 


West Penn. Rys. Co. 123 A. 787, 279 
Pa. 336. 

Bequixing' entry from paxticiilax side 
Generally a requirement by a 
street railway that i)assengers enter 
a car from a particular side is rea¬ 
sonable, and the mere fact that in a 
particular instance the danger from 
passing vehicles would be less in 
boarding the car on the opposite 
side will not in all cases render 
the railway chargeable with negli¬ 
gence—Klingensmith v. West Penn. 
Rys. Co., 123 A. 787, 279 Pa. 336. 
Beqniring exit from particidar side 

(1) That alighting passenger 
struck by automobile had been di¬ 
rected to leave street car from its 
left side could not without more be 
accounted negligence on the part of 
the company.—Jernigan v. Georgia 
Ry. & Power Co. 120 SE. 439, 31 
GaApp. 273. 

(2) Nor may the fact that a pas¬ 
senger is discharged from that side 
of the street car where traffic is 
moving, rather than from the op¬ 
posite side where there is no traffic, 
constitute negligence on the part of 
the earner.—Anderson v- Grandy, 
283 P. 186, 154 Wash. 547. 

2a TT.S.—Shepard v. Denver Tram¬ 
way Corporation, C.C~A^Colo., 62 P 
2d 339. 

Ga.—GrabaTYi v. Savannah Electric 
Co., 91 S.E 912, 19 Ga.App. 509. 
Ky.—Kentucky Traction & Terminal 
Co. V. Sopei^ 286 SW 776, 215 
Ky. 536. 

Mass.—Denoue v. Worcester ConsoL 
St. Ry. Co., 153 N.E. 533, 257 Mass. 
285. 

Mmn—Reid v. Minneapolis St. Ry. 

Co., 213 N.W. 43, 171 Mmn. 31. 

Pa.—Ferret v. G^rge, 133 A. 228, 
286 Pa- 221—Murtha v. City of 
Philadelphia, Super., 197 A. 513— 
Martin v. Steen. 167 A. 609, 109 
Pa.Super. 263. 

R.I. —Villa V. United Electric Rys. 
Co., 155 A. 366, 51 R.1. 384, 75 A 
Ii.R. 282. 


S.C.—^Thompson v. Greenville Trac¬ 
tion Co, 107 SE 911 ; 116 S.C 414 
Another stat<>meint of rule 

“Street car companies are not re¬ 
quired to observe the condition of 
streets over which their cars travel, 
so as to stop their cars with exact¬ 
ness at places where passengers may 
avoid ordinary defects in the high¬ 
way while alighting.”—^Perret v 
George, 133 A. 228, 229, 286 Pa 221. 
Small pebble 

Ky.—Kentucky Traction & Terminal 
Co V Soper. 286 SW. 776, 215 
Ky. 536. 

21- US—Shepard v. Denver Tram¬ 
way Corporation, C.CA-C 0 I 0 ., 62 E 
2d 339. 

Mmn —^Reid v. Minneapolis St. Ry. 
Co, 213 N.W. 43. 171 Mmn. 31. 

It would be impracticable to re¬ 
quire a street railway company to 
exercise a high degree of care m 
protecting a passenger against small 
obstructions on the surface of the 
street or defects thereon in view of 
the motorman's exacting duties of 
guarding against ordinary street 
risks of traffic, and i>assengers* abil¬ 
ity to look after themselves.—^Reid 
V. Minneapolis St. Ry Co, 213 N.W. 
43, 171 Minn. 31. 

22. Tenn.—Clmton v. Tennessee 

Electric Power Co.. 10 Tenn.App. 
311. 

23L Mmn.—^Reid v. Minneapolis St. 

Ry. Co., 213 N.W. 43, 171 Mmn. 31. 
24. N. J —Pahst V. Public Service 
Ry. Co.. 141 A- 773, 104 NJ.Law 
537. 

25b Ga.—Georgia Ry. & Power Co. 
V. C. C. Gilbert. 146 S.B 34, 39 
Ga.App. 58—Georgia Ry. & Power 
Co. V. Gilbert, 146 S.E 33, 39 Ga. 
App. 56. 

2a Iowa.—^Fitzgerald v. Des Moines 
City Ry. Co, 207 N.W. 602. 210 
Iowa 1302. 

Mmn —^Lentz v. Minneapolis & St. 
Paul Suburban R. Co, 160 N.W. 
794, 135 Minn. 310. 
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27- Ala—Alabama Power Co. v. 
Hall, 103 So S67, 212 Ala. 63S— 
Mobile Light & R Co. v. Therrell, 
88 So 677, 205 Ala. 533 
Mo.—Caley v. Kansas City, 48 S.W. 

2d 25, 226 Mo.App. 931, 

Ohio —Cincinnati Street Ry. Co. v. 
Mueller, 2fi0 N E. 770, 51 Ohio 
App. 314—Cleveland Ry. Co v. Ar- 
rison, 159 N.E. 5S0, 26 Ohio App. 
359. 

28. Md —^Topp V. United R, etc. 
Co.. 59 A. 52, 99 Md. 630, 1 Ann. 
Cas 912. 

29- Me —Terrill v- Androscoggin 
Electric Co.. 102 A. 179, 116 Me. 
519. 

La.—^Johnston v. City of Monroe, 
App., 117 So 519- 

Miss.—Gulfport & Mississippi Coast 
Traction Co. v. Raymond, 128 So. 
327, 157 Miss. 439 

Ohio.—Cincinnati Street Ry. Co. v. 
Mueller, 200 NE 770, ‘ 51 Ohio 
App 314. 

Okl.—Muskogee Electric Traction 
Co- V. Latty, 187 P. 491, 77 Okl. 
156. 

10 C J. p 945 note 70- 

Stopping on. curve 

Street railroad was not liable for 
injury to passenger alighting at 
usual landing place partly over 
curve in track.—^Harang v. - N. O. 
Public Service, 119 So. 86, 9 La. 
App. 91. 

Stopping over ditch or depression 
Stopping a car over a ditch or de¬ 
pression which brought the step two 
or three feet from the ground was 
held to indicate negligence on the 
part of the company as respects a 
passenger injured m boarding the 
car, where it appeared that the car 
might have been conveniently stop¬ 
ped at the usual stopping place on 
the graded roadway. — Muskogee 
Electric Traction Co. v. Latty, 187 
P. 491, 77 OkL 156. 
aa Ohio-—Cincinnati Street Ry- Co. 
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stop at a place indicated as a stopping place may 
not constitute negligence with respect to a passen¬ 
ger, injured while alighting, provided the place at 
which the stop is made is reasonably safe for the 
purpose of alighting.^^ Where conditions in a 
neighborhood require that street cars be rerouted 
and that a regular stopping place be relocated, the 
company may not be liable for injuries sustained by 
an alighting passenger caused by a failure to stop 
at the old stopping place.^^ 

Place or conditions controlled by carrier. The 
duty of a street railway, as carrier, to select a 
safe place for stopping its cars to permit passengers 
to board or alight is particularly applicable to cas¬ 
es where the place selected, or the conditions con¬ 
stituting the danger, are within the control of the 
carrier.33 This is especially true where an ordi¬ 
nance requires that the carrier shall eliminate the 


conditions constituting the dangerous situation.34 
On the other hand, the duty to provide a safe place 
for boarding cars does not require that a city op¬ 
erating a street car system shall mark out safety 
zones on the street at places where cars are board- 
ed^5 or maintain watchmen at such places nor 
does the mere fact that a city, operating a street 
railway system, permits two-way traffic on the 
paved side of the street adjacent to a track consti¬ 
tute a dangerous situation within the rule requiring 
that passengers be provided with a safe place to 
alight.^ ^ 

Excavation or construction work in street. Stop¬ 
ping a street car for a passenger to alight at a 
place where the street is being excavated may con¬ 
stitute negligence for which the earner shall be li- 
able,3S although it is not necessarily negligence on 
the part of the carrier to pick up passengers at a 


V. Mueller. 200 K.E 770. 51 Ohio 
App 314. 

10 C.J. p 946 note 71. 

31- Conn.—St. John v. Connecticut 
Co.. 131 A. 396, 103 Conn. 641. 
White inarhed pole 

Street railroad need not stop car 
at white-marked pole, which was 
usual place for discharge of passen¬ 
gers, and might stop at any con¬ 
venient place in vicinity, provided 
exit was afforded on a highway not 
defective or dangerous—St. John v. 
Connecticut Co., 131 A. 396. 103 

Conn. 641. 

33. Mass —^Bigelow v. Boston Ele¬ 
vated Ry. Co.. 115 lSr.E. 250, 226 
Mass. 116. 

Passenger thrown, from rn-n-ni-nor 
hoard 

Street railway was not liable to 
passenger thrown from running 
board, where he stood preparatory 
to alighting, having passed aban¬ 
doned stop, on ground that company 
was negligent in changing stoppmg 
places, line being rerouted owing to 
tunnel construction. — Bigelow v. 
Boston Elevated Ry. Co.. 115 IT E. 
250. 226 Mass. 116. 

33i. Ky —Mayhew v. Ohio Valley 
Electric Ry. Co, 254 S.W. 202, 200 
Ky. 105. 

Lia.—Gates v. New Orleans Ry. & 
laght Co, 75 So. 1002, 141 Ea. 946 
—Shally V. New Orleans Public 
Service, Sewerage & Water Board. 
1 Ija.App. 770. affirmed 105 So. 606, 
159 la 519. 

N.H.—Wilson V. Berlm St. Ry., 149 
A. 602. 84 N.H 285. 

Wash—^Tobin v. City of Seattle, 221 
P. 583. 127 Wash. 664. 

At r^rnlar d^ot, duties same as 
other carriers 

A street railway which has pro-1 
vided a regrular depot at a stopping] 


place IS charged with the same du¬ 
ties with reference to its safety for 
the discharge of passengers as are 
imposed on other earners of passen¬ 
gers.—^Mayhew v Ohio Valley Elec¬ 
tric Ry. Co, 254 SW. 202, 200 Ky 
105. 

Constmctiiig Ta-wdi-ng piac«; estah- 
1 i filling lights 

A street railroad which constructs 
a landing place for patrons and es¬ 
tablishes lights to guide them in 
crossing the tracks thereby invites 
them to use the crossing and must, 
as regards alighting passengers, 
keep it reasonably safe.—Brooks v 
Union Depot Bridge & Terminal R 
Co, 258 S.W. 724. 215 Mo.App. 643 

Duty to fuznish light 

A city owning and operating street 
car system owes a duty to its pat¬ 
rons to see that sufficient light is 
furmshed at places where it stops 
its cars for taking on passengers to 
make the place reasonably safe.— 
Tobin V. City of Seattle, 221 P. 583, 
127 Wash 664, 

34. NH.—Wilson v. Berlin St. Ry., 
149 A. 602. 84 NH. 285. 

Snow and ice mts 

Where an ordinance required a 
street railway company to remove 
snow and ice from its tracks and the 
street adjacent thereto, the company 
may be liable for injuries resulting 
to an alighting passenger by reason 
of snow and ice ruts which have 
been permitted to remain on the 
street.—Wilson v Berlin St. Ry, 149 
A. 602, 84 N H 285. 

3Sh Wash—^Tobin v. City of Seat¬ 
tle. 221 P 583, 127 Wash. 664. 
No reason for applying different rnk> 
to city 

“If the street railway system were 
being operated by a private owner. 
It would not only have no duty to 
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mark out safety zones, but it would 
have no right to do so, and we can¬ 
not see that any greater duty m 
this regard should devolve upon the 
city than upon a private owner un¬ 
der the same circumstances ”—^Tobin 
V. City of Seattle, 221 P 583. 587, 127 
Wash 664. 

36. Wash.—^Tobin v. City of Seattle, 
supra. 

Season for mle 

“It is perfectly plain that It would 
be impossible for the respondent or 
any privately owned street railway 
system to station watchmen at the 
almost mnumerable stopping places 
that street cars have. To impose 
that obligration upon it would be to 
so burden it as to make it impos¬ 
sible for it to continue operations” 
—^Tobiu V. City of Seattle, 221 P. 
583, 587. 127 Wash 664. 

37. Wash—Jones v City of Seattle, 
257 P. 393, 144 Wash 188 

38. Ban—^Kennedy v. Fleming, 221 
P 249, 114 Kan 853 

Mo.—Caley v. Kanssas City, 48 S W. 

2d 25 226 Mo App 934 
N J —^Pabst V Public Service Ry Co., 
141 A 773, 104 N J Law 537 
Ohio—Cleveland Ry. Co v. Ranft, 12 
Ohio App 397. 

Pa—Gerlach v City of Philadelphia, 
157 A. 212, 103 Pa Super. 401. 
View of trench obstructed 

Where an alighting passenger's 
view of an open trench was obstruct¬ 
ed by the car itself because of the 
proximity of the trench to the track 
at the place where the car was 
stopped, the company was held to be 
liable for injuries sustained by su<di 
passenger in stepping into such 
trench while in the very act of 
alighting—Gerlach v. City of Phil¬ 
adelphia. 157 A. 212, 103 Pa.Super. 
401. 
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point where the streets are under construction or 
being improved.^® 

Crowd. The mere fact that an alighting pas¬ 
senger is injured as a result of the boisterous and 
violent conduct of a crowd attempting to board the 
car may not impose liability on the carrier, partic¬ 
ularly in the absence of any showing that the car¬ 
rier or its servants had previous information or ex¬ 
perience that the crowd would attempt to board 
the car at the time and place in question.'*® Rea¬ 
son to anticipate the presence of a dangerous crowd 
at the time and place in question may, on the other 
hand, render the carrier liable for failure to pro¬ 
tect an alighting passenger from injury from such 
crowd.^^ 

d. Time for Boarding or Alighting in General 

A street car must be stopped long enough to permit 
person boarding or alighting therefrom to do so in safety. 

While receiving or discharging passengers, the 
car should be held stationary for a reasonable 
length of time, due regard being had to the circum¬ 
stances and conditions surrounding the particular 
passengers,^- to allow them, in the exerase of rea¬ 


sonable care and diligence on their part, to board or 
to alight in safety, and, if the carrier fails to hold 
the car a sufficient length of time to allovr them such 
an opportunity, it is liable for the resulting inju- 
ries,^3 although the passenger so injured is not 
seen by those in charge of the car.*^"* The rule also 
applies, although the car has stopped for purposes 
other than taking on or setting down passengers, if 
it is stopped under circumstances which amount to 
an invitation to passengers to board or alight,^^ as 
where a car is stopped at a place where it is cus¬ 
tomary for passengers to board it**® On the other 
hand, a street railway carrier may not be liable for 
injuries to a boarding passenger in starting the 
car after he has had a reasonable time to enter, par¬ 
ticularly where the car is started in a careful man¬ 
ner-*" or at least without any unusual violence or 
jerk.^® It has also been held that the carrier ma\' 
not be liable for injuries sustained by a passenger 
from the starting of the car after he has safely en¬ 
tered the car, notwithstanding the start is made 
w'lth a jolt or jerk.-*® Starting a street car while a 
passenger is in the body of the car and moving 
toward the exit to alight does not without more con¬ 
stitute negligence;'*® nor, in the absence of knowrl- 


39 . Pa—^Martin v. Steen, 167 A. 609, 
109 Pa-Super. 263. 

•Rcr-ou for rule 

**To hold the carrier liable in all 
such cases would require the street 
car company either to become an in¬ 
surer of those who passed over a 
space where improvements were be¬ 
ing carried on or to refuse to ac¬ 
cept passengers at such places. The 
latter would be a great inconvenience 
to the traveling public and is not re¬ 
quired.”—Martin v Steen, 167 A. 609, 
109 Pa.Super. 263. 

40. Mass—^Dullea v. Boston Elevat¬ 
ed By. Co., 146 N E 237, 251 Mass 
56. 

41- Ga.—Georgia Ry. & Power Co. v. 
Murphy. 110 S.B. 680, 28 GaApp. 
173. 

ICnowledge of crowd’s enstom 

A street car company, knowing 
that at a certain time each day a 
crowd boards the cars at a certain 
point and struggles and pushes 
against one another, has reason to 
anticipate that a female passenger 
without knowledge thereof, and who 
has gone on the platform for the 
purpose of alighting, will be injured, 
and fails in its legal duty if it fails 
to use the required diligence to pro¬ 
tect her from injury by the crowd. 
—Georgia Ry. & Power Co. v. Mur¬ 
phy, 110 S.E 680. 28 Ga.App. 173. 

4SL Ill.—Garlinski v. Chicago City 
Ry Co, 257 niApp. 414—Little v. 
Peoria Ry. Co., 215 Ill App. 385. 

10 C.J p 946 note 72. 


43^ Ala.—Van Tinder v. Birming¬ 
ham Ry, Light & Power Co, 80 
So. 858, 202 Ala 474. 

Cal —^Poak v. Pacific Electric Ry. 
Co. 170 P. 159, 177 Cal. 190— 
Jones V. United Railroads of San 
Francisco, 202 P. 919, 54 Cal App. 
744 

Ill.—Garlinski v. Chicago City Ry 
Co,. 257 Ill App. 414—Little v. 
Peoria Ry Co., 215 Ill.App 385 
See Devine v. Chicago City Ry. 
Co„ 195 Ill App. 304. 

Iowa—Walters v. Des Moines City 
Ry, 179 NW. 865. 191 Iowa 196. 
Ky—^Kentucky Traction & Terminal 
Co V. Peel, 214 S.W. 874, 185 
Ky 207. 

La.—Schembeck v New Orleans Ry. 
& Light Co., 73 So. 771, 140 La. 
682—Latmore v. New Orleans Pub¬ 
lic Service Co, 2 La.App. 349. 
Mo—^Baldwin v. Kansas City Rys 
Co, App., 231 SW, 280—^Hartweg 
V. Kansas City Rys. Co, App, 231 
S.W. 269—Vogts V. Kansas City 
Rys. Co., App., 228 S.W. 526— 
Elliot V, United Rys. Co. of St. 
Louis, 214 S.W. 234. 201 MoApp. 
662. 

Okl.—Oklahoma Union Ry. Co. v. 

Mitchell. 231 P. 1062, 105 Okl. 152. 
Pa.—^Morris v. Pittsburgh Rys. Co., 
100 A 971, 256 Pa 390—^Laub v. 
Philadelphia Rapid Transit Co., 97 
Pa Super 323. 

W.Va—Cam v. Kanawha Traction & 
Electric Co., 102 S.E. 119, 85 W.Va. 
434 

' Wis.—^Kausch v Chicago, Milwau¬ 
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kee Electric Ry. Co., 186 NW. 257, 
176 Wis. 21. 

10 G J. p 946 note 73. 

44. IlL—Garlinski v- Chicago City 
Ry Co, 257 IlLApp 414. 

Mo.—^Elliot V. United Rys. Co of St. 
Louis, 214 S.W. 234, 201 Mo App. 
662. 

WVa.—Cain v Kanawha Traction & 
Electric Co,, 95 S.E. 88, 81 W.Va. 
631. 

45u Mo.—^Elliot V. United Rys. Co. 
of St Louis. 214 S.W 234, 201 Mo. 
App. 662 

10 CJ p 947 note 75. 

46L Ind—Citizens' St R. Co v. Jol¬ 
ly. 67 NE. 935. 161 Ind. SO. 

N.C.—^Brown v Asheville Power, etc, 
Co.. SS S E. 858. 171 N.C. 555. 

47- Iowa —W orez v. Des Moines 
City Ry. Co, 156 NW. 867, 175 
Iowa 1. 

48L Ala —Alabama Power Co. v. 
Carroll, 94 So. 743, 208 Ala. 426. 

49. R I —Straight v. United Electric 
Rys. Co, 128 A 571, 46 R.L 383. 
i Jolt or jerk expected 

“Passengers in the present day of 
traffic congestion expect . . . there 
may he some jolt or jerk in start¬ 
ing; they govern themselves accord¬ 
ingly”—Straight V- United Electric 
Rys. Co, 128 A 571, 572, 46 RL 
383. 

50u Mass.—Grollis v. Ekistem Mas¬ 
sachusetts St. Ry., 149 N.E. 607, 
254 Mass. 157- 
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edge by those in charge of a street car that a pas¬ 
senger has not alighted and is in the act of alight¬ 
ing when the car is started, injuring him, is the car¬ 
rier liable where it appears that the car has been 
stopped for a reasonably suflScient time to enable 
passengers to alight That an employee of a car¬ 
rier urges passengers alighting from a street car 
to ‘'step lively” has been held not to amount to neg¬ 
ligence toward an alighting passenger who was in¬ 
jured in being crowded by other passengers in their 
haste to alight.®^ The mere fact that the employees 
of the carrier do not know of the presence near the 
track of an object against which a boarding pas¬ 
senger is brought by the premature starting of the 
car will not relieve the carrier of liability for in¬ 
juries sustained by such passenger.S^ It is only 
at such places where it may be reasonably antici¬ 
pated that a passenger may attempt to leave the 
car that the duty rests on the carrier to use care in 
allowing time for passengers to alight therefrom.54 

The length of time for which the car must be 
held stationary must in general be such as to en¬ 
able passengers attempting to get on or off to reach 
a place of safety either on the street or in the car 
before it is started-®® 

Where invitation withdrawn or admission denied. 
Where a passenger is not in a position to avail him¬ 
self of the invitation to board a street car, mani¬ 
fested by its stopping, the conductor may recall the 
invitation at any time before it is accepted,®® and, 
where a car is stopped only to discharge passengers, 
the carrier is not liable for injuries resulting, from 

Signal 

That the passenger has sriven a 
signal to stop does not alter the 
text rule—Giollis v. Efcistem Massa¬ 
chusetts St. Ry.. 149 N.E. 607, 254 
Mass. 157. 

51. Tex.—San Antonio Traction Co. 

V. Cox, C1VJS.PP.. 184 S-W. 722. 

52. Mass.—Ritchie v. 
vated Ry. Co,, 

473. 

53L Wis.—Kausch v. Chicago, Mil'* 
waukee Electric Ry. Co., 186 N.W. 

257, 176 Wis. 21. 

54. Tex.—Ckilveston Electric Co. v. 

Marangola, Com.App, 283 S W. 777, 
reversing. CivA^pp., 273 S.W. 311. 

55. Mass.—^Binder v. Boston Elevat¬ 
ed Ry. Co, 164 N.E 441, 265 Mass. 

589 

Mo —^Baldwin v Kansas City Rys. 

Co.. App., 231 S.'W. 280—Baldwin 
V. Kansas City Rys. Co. App., 214 
S.W 274 — ^Elliot V. United Rys 
Co. of St. Louis, 214 S.W. 234, 201 
Mo.App. 662 
10 aj. p 947 note 76. 


the Starting of the car, to a passenger attempting to 
board the same after the conductor has warned him 
not to do so in a tone of voice sufficiently loud 
to be heard by an ordinary person.®^ However, 
where admission to a street car is denied to one 
who is left standing m a place of danger by reason 
of the carrier’s invitation to board such car, due re¬ 
gard for the danger of such person’s position and 
due care for his safety must be observed in starting 
the car forward.®® 

e. Starliag Oar before Passenger Seated 

Ordinarily the carrier is not liable for injuries sus¬ 
tained by a boarding passenger from the starting of a 
street car before he Is seated. 

It is generally held that it is not necessary to hold 
a car until a passenger is seated, and that the carri¬ 
er is not liable for injuries sustained by a passen¬ 
ger while in the act of taking a seat, in consequence 
of the starting of the car,®® unless it is started in a 
violent, unusual, or reckless manner,®® or unless the 
unusual conditions and circumstances surrounding 
a particular passenger, as m case of an enfeebled 
or infirm passenger, require that the car be held 
until he is seated.®^ There are cases, however, 
which hold, without reference to the manner or 
circumstances of starting, that the carrier may be 
liable for injuries sustained by a boarding passenger 
before he has reached a seat®^ 

f. Starting Gar While Passenger Boarding or 

Alighting 

starting a street car while a passenger is boarding 

Ohio —Cincinnati Traction Co. v. 

Burkhardt, 4 Ohio App 103. 

RI —Straight v United Electric 
Rys Co, 128 A. 571, 46 R.I. 383. 
10 C.J p 947 note 79. 

Starting without signal or gong 
Starting a car without a sig^nal or 
gong m violation of a company rule 
does not constitute pegligence as re¬ 
gards a passenger who is not yet 
seated, since the rule in question is 
not for the benefit of passengers who 
are fully within the car—^Binder v. 
Boston Elevated Ry. Co., 164 N.B. 
441, 265 Mass. 589. 

BOm Md.—Gnnath v. Baltimore & Be-' 
lair Electric Ry Co, 125 A. 604, 
145 Md. 290. 

RI-—Adams v United Electric Rys. 

Co, 128 A 197, 46 RL 312. 

10 C-J. p 947 note 80 
eL N J —^Herbich v. North Jersey 
St. R. Co. 52 A 357. 67 N.JJaw 
574, reversing 47 A 427, 65 N J. 
Law 381. 

62- Pa—Walters v Pennsylvania 
Tract. Co. 28 A 941. 161 Ph. 36— 
Austrian v. United Tract. Co., 10 
Pa Super. 329. 


Boston Ele- 
131 N.E. 67, 238 


56. Mass.—Buckley v. Boston EL 
R. Co.. 102 N.E. 75, 215 Mass. 50. 

57- Mo.—^Maxey v. Metropolitan St- 
R. Co.. 68 S.W. 1063, 95 Mo App 
303. 

58. U.S—^Philadelphia Rapid Trans¬ 
it Co. V. Alcorn, CLCAPa., 266 F 
50. 

Sa. Conn.—Cavanaugh v. Connecti¬ 
cut Co., 149 A 131, no Conn. 698— 
Belledeau v. Connecticut Co, 149 
A 127. no Conn. 625. 

Ga —Georgia Power Co v. Watts. 
App, 192 SE 493. 

Iowa—Worez v Des Moines City 
Ry. Co., 156 N.W 867. 175 Iowa 1. 

Md.—Brocato v. Umted Rys & Elec¬ 
tric Co. of Baltimore, 99 A 792, 
129 Md 572. 

Mass.—^Phmney v. Eastern Massa¬ 
chusetts St. Ry. Co., 189 NE 52, 
285 Mass 207—^Ehllman v. Wor¬ 
cester ConsoL St Ry. Co., 172 N.E. 
862, 273 Mass. 27—Seidenherg v. 
Eastern Massachusetts St. Ry Co., 
165 N.E 658, 266 Mass. 540— 

Binder v Boston Elevated Ry. Co., 
164 N.E. 441. 265 Mass. 589. 
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or alighting may constitute negligence for which the 
carrier shall be liable. 

Regardless of the length of time for which a car 
is stopped, and although it is stopped for a lengrth of 
time which w^ould be reasonable under ordinary con¬ 
ditions, if the conductor or the motorman in charge i 
of the car knows or has reason to know that a pas¬ 
senger IS in the act of boarding or alighting, it is 
negligence suddenly or recklessly to start or other¬ 
wise to move the car, whereby the passenger is in¬ 
jured and this may be so whether or not the 
starting of the car is b 3 " an unusual and unneces- 
saiy jerk or lurch of the car.®^ The rule also ap¬ 
plies, although the car has been stopped in viola¬ 


tion of the carrier’s rules®^ or of a city ordinance.®® 
Moreover, the rule applies, although the car has 
stopped at a place which is not a regular stopping 
place,®* and for a purpose other than for receiving 
or discharging passengers,®^ particularh' where the 
stop at such imusual place is under circumstances 
which import an invitation to board or alight.®^ 
The fact that a stop was necessitated for the pur¬ 
pose of turning a switch does not excuse the carrier 
from its duty not to start the car while a passen¬ 
ger entitled to alight at such place was in the act of 
doing 

Where, however, the emplo\xes in charge of a 
car do not know’, or have reason to know, that a 


63. Ala—^Mobile Light & R Co. v. j 
Gallasch, 97 So. 733. 210 Ala 219— 
Van Tinder v. Birmingham Ry., 
Light & Power Co., 80 So. 858, 203 
Ala 474. 

Ariz—^Phcenix Ry Co. of Arizona v 
Beals, 181 P. 379. 20 Anz 386. 

Cal —^Poak v- Pacific Electric Ry. 
Co. 170 P. 159, 177 Cal. 190—Hoff¬ 
man V. Pacific Electric Co, 188 P. 
597. 45 Cal App 751. 

Ill.—^Lundquist v, Chicago Rys Co, 
137 HE. 92. 305 Ill 106, affirm¬ 
ing 221 Ill App 654—^Little v. 
Peoria Ry. Co, 215 Ill App, 385 
See McConnell v Chicago Rys Co., 
199 Ill App. 490. 

Ind—Ohio Electric Ry. Co. v. Lease, 
121 N.B. 1. 187 Ind 668. 

Iowa—Walters v, Bes Moines City 
Ry., 179 HW. 865, 191 Iowa 196 

Ry—Stover v. Cincinnati, N & C. 
Ry. Co.. 67 SW.2d 484, 252 Ky. 
425—^Louisville & I R. Co v 
Whitesides. 270 S.W.*19, 207 Ky, 
733—^Kentucky Traction & Termi¬ 
nal Co. V Peel,'214 SW 874. 185 
Ky. 207—South Covington & C St 
Ry. Co. v. Heinnch, 186 S.W. 187, 

^ 170 Ky 499. 

La.—Schernbeck v. Hew Orleans Ry. 
& Light Co., 73 So. 771, 140 La. 
682—^Latmore v. Hew Orleans Pub¬ 
lic Service Co, 2 La App. 349. 

Md.—Grrinath v Baltimore & Belair 
Electric Ry. Co., 125 A 604, 145 
Md. 290. 

Mass.—^McAvoy v. Boston Elevated 
Ry. Co. 175 H.E. 103, 275 Mass. 
9—^Davey v. Greenfield, etc., R. Co., 
58 HE 172, 177 Mass 106. 

Mich.—^Morris v. Detroit United Ry., 
193 H.W. 871. 223 Mich, 264. 

Mo.—Detchemendy v. Wells, App., 
253 S.W. 150—^Leonard v. United 
Rys. Co of St. Louis, App., 239 
S.W. 892—McCormack v. United 
Rys. Co. of St. Louis, App.. 238 
SW. 579—^Baldwin v. City 

Rys. Co. App. 231 S.W. 280— 
Vogts V- Kansas City Rys. Co., 
App., 228 S W. 526—^Morris v 
Kansas City Rys. Co, App., 223 S 
W- 784—Baldwin v. KaTi«*as City 


Rys Co, App, 214 SW. 274—El¬ 
liot V. United Rys. Co. of St 
Louis, 214 SW 234. 201 Mo.App 
662—^Lynch v. United Rys. Co. of 
St. Louis. 193 SW. 890. 197 Mo 
App 238. 

Ohio —^Northern Ohio Traction & 
Light Co V. Schrock, 7 Ohio App 
2J9—Cincinnati Traction Co. v 
Prank, 6 Ohio App. 112—^Dowd v 
Cleveland Ry., 22 Ohio H P ,H S., 
236. 

Okl —Oklahoma Union Ry. Go v 
Mitchell. 231 P. 1062. 105 Okl 152 
Pa—^Morris v. Pittsburgh Rys Co., 
100 A. 971, 256 Pa 390—Laub v 
Philadelphia Rapid Transit Co., 
97 Pa Super. 323. 

WVa.—^Malone v. Monongahela Val¬ 
ley Traction Co, 141 S.E. 440, 105 
W.Va. 60—Cain v. Kanawha Trac¬ 
tion & Electric Co, 102 S E 119, 85 
WVa 434. 

Wis—^Kausch v. Chicago, Milwaukee 
Electric Ry. Co., 186 H.W. 257, 176 
Wis. 21. 

10 C J. p 948 note 84. 

Employee's duty to know or see 

(1) It is no defense that conduc¬ 
tor did not see passenger in act of 
alighting before sigrnaling motorman 
to go ahead, as it was bis duty to 
see or know tbat passenger had 
reached place of safety before start¬ 
ing car.—Cain v Kanawha Traction 
& Electric Co., 95 S B. 88, 81 W.Va 
631 

(2) The motorman in a pay-as-you- 
enter car has a duty to see to it 
that, when he is about to start his 
car with the door open, no passen¬ 
gers are in the act of boarding.— 
Lynch v. United Rys. Co, of St. 
Louis, 193 SW. 890. 197 Mo.App. 238 

(3) It is the duty of a street car 
conductor, after stopping the car to 
enable a passenger to alight, to know 
before starting the car again, not 
only that the passenger on whose 
signal the car was stopped is not m 
the act of alighting, but also to know 
that no other passenger who may 
rely on the signal to stop is in the 
act of alighting.—^Jones v- United 
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Railroads of San Francisco, 202 P. 
91*1, 54 Cal App 744. 

64. Ky —Ltmisville & I R. Co v 
Whitesides, 270 S.W. 19, 207 Ky 
733—^Kentucky Traction & Termi¬ 
nal Co V Peel, 214 SW S74. 185 
Ky 2fl7—South Covington & C St 
Ry Co V Heinrich, 1S6 S W. iS7, 
170 Ky 499. 

65. Mo —^Leonard v. United Rys 
Co. of St Louis, App, 239 S.W 
Si»2 

10 C-J. p 949 note 88. 

66- Mo.—^Parks v. St Louis Transit 
Co.. 96 S.W 426 119 Mo.App. 445 
—Gilroy V. St Louis Transit Co., 
92 SW. 1152, 117 Mo.App. 663. 
67. Mich.—^Morris v, Detroit United 
Ry. 193 H.W. 871, 223 Mich. 264. 
Mo—^Morris v. Kansas City Rys Co., 
App, 223 S.W 784—Elliot v. Unit¬ 
ed Rys. Co of St. Louis, 214 S-W. 
234, 201 Mo App 662. 

10 C.J p 948 note 85. 

Knowledge essent^'-'i 

Where a street car passenger at¬ 
tempts to alight when the car stops 
at an unusual place, knowledge of 
the conductor, or proof of facts 
charging him with knowledge, that 
the passenger is attempting to get 
off at such place is essential to a re¬ 
covery for personal injuries caused 
by the starting of the car while he 
IS doing so.—v. Omaha, etc., 
St. R. Co, 148 H.W. 964. 96 Heb. 
740. 

68L Cal.—^Hoffman v. Pacific Elec¬ 
tric Co. 188 P. 697, 45 Cal App. 
751. 

Mich.—^Morris v. Detroit United Ry., 
193 HW 871. 223 Mich. 264. 

10 C.J. p 949 note 86. 

Stop to replace troHey 
Mich.—^Morris v. Detroit United Ry., 
193 HW. 871. 223 Mich. 264. 

^66- Del—Coyle v. People's R. Co., 
80 A. 638. 23 DeL 454. 

10 C.J. p 949 note 87. 

70u Ill.—^Lundquist v Chicago Rys 
Co. 137 H.E 92. 305 Ill. 106, af¬ 
firming 221 imApp. 654. 
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passenger is attempting to board or alight, it is 
not negligence to start the car/i unless it is started 
in an unusual and violent manner and this is 
particularly true where the car has stopped at a 
point other than a regular stopping place for some 
reason other than for receiving or discharging pas- 

sengersJS 

A sudden or unusual movement of a street car 
while a passenger is boarding or alighting is not 
negligence per se, but its culpability depends on the 
circumstances of time and place, or of knowledge 
that such movement may injure a passenger.^'* For 
example, it has been held that the sudden acceler¬ 
ation or starting of the car may not without more 
constitute negligence as regards a passenger within 
the body of the car, notwithstanding he has indi¬ 
cated by signal that he intends to alight at a cer¬ 
tain place.*^® On the other hand, it has been held 
that a jerk or movement may constitute negligence 
for which the carrier is liable, where it is made at 
a regular stopping place or at a place where it is 
customary for the company to take on or discharge 
passengers,^® or where the employees in charge of 
the car know, or have reason to know, that such 
person is boarding or alightingJ'^ Moreover, a 
sudden starting of a street car may constitute neg¬ 
ligence as regards a passenger who is known to 
the motorman to be in such position that he could 
not protect himself against even an ordinary jerk 


or lurch of the car by gripping some part of the 
car or its equipment"^® Where a street car is stop¬ 
ped to discharge passengers, a sudden starting of 
the car or a sudden stopping of such movement re¬ 
sulting in injury to a passenger who is- about to 
alight may also constitute negligence 

g. Starting Up Car before Stopping 

Where, after slowing down, as if to stop, at a place 
where a passenger seeks to board or alight, a street car 
suddenly starts up without stopping, thereby causing in. 
jury to such passenger, the carrier may be liable. 

Where a street car slows down and then suddenly 
starts up again before it has fully stopped, the car¬ 
rier will be liable for injury to a passenger re¬ 
sulting therefrom, if the passenger while in the 
exercise of due care has reason to think that the 
slowing down is for the purpose of enabling him to 
get on board or to alight,*® provided those in charge 
of the car know, or have reason to know, of the 
passenger’s attempt to board or alight,*^ or the 
place is one where passengers should naturally be 
expected to get aboard or alight.*^ The mere 
slackening of the speed of a street car, imder cir¬ 
cumstances not amounting to an invitation to board, 
followed by a speedmg up of the car without stop¬ 
ping, does not, however, constitute negligence as 
regards one injured while attemptmg to board the 
car,** and it is not negligence to increase the speed 
of the car where the employees in charge thereof 


71- Mo.—^Husbands v, St Louis 
Electric Terminal Ry. Co, App, 
196 S.W 78 

10 CJ. p 937 note 14, p 949 note 90. 

72; Ky.—Samuels v. Louisville R. 
Co. 151 S.W 37, 151 Ky. 90. 

Tex.—San Antonio Tract Co. v. 
Bad^ett Civ App., 158 SW. 803. 

73L Mo.—Husbands v. St Louis 
Electric Terminal Ry. Co., App., 
196 S.W 78 

10 C J. p 949 note 92. 

74. Conn.—Cavanaugh v, Connecti¬ 
cut Co.. 149 A- 131, 110 Conn 698 
—^Belledeau v. Connecticut Co., 
149 A. 127, no Conn. 625. 

10 C J. p 949 note 94. 

7& Mass.—^Desaut^s v. Massachu¬ 
setts Northeastern St Ry. Co., 
177 N.E 578, 276 381—Gk)l- 

lis V. Eastern Massachusetts St 
Ry., 149 N.E. 607, 254 Mass. 157. 

76. US—Virginia Public Service 
Co. V- Silver, C CAl Va. 68 F.2d 
230 

Ala.—Van Tinder v Birmingham 
Ry., Light & Power Co., 80 So. 
858, 202 Ala 474 

10 C.J p 949 note 95 

77. U.S—Virginia Public Service, 


Co. V. Silver, CC.A.Va., 68 P.2d 
230. 

10 C J. p 950 note 96. 

78; Conn —Cavanaugh v. Connecti¬ 
cut Co., 149 A- 131, no Conn. 698 
—^Belledeau v Connecticut Co., 149 
A. 127, no Conn. 625. 

78- U S.—Virginia Public Service 
Co. V. Silver, C C A.Va., 68 F.2d 
230. 

Pa.—^Laub v. Philadelphia Rapid 
Transit Co., 97 Pa Super. 323. 

Bistingiiia'hed from, staitiiig’ before 
passenger seated 

‘There is a difference . - . be¬ 

tween the case m which the pas¬ 
senger is fully and fairly upon the 
car, which he has just boarded, and 
the case in which the car has 
stopped to discharge passengers and 
they are m the act of leaving it 
Our common experience teaches us 
that m the former case the pas¬ 
senger must anticipate that the car 
may start before he is seated, and 
that the movement may be abrupt 
In the latter case the passenger has 
a right to assume that it will re¬ 
main stationary until those who are 
being discharged have an opportuni¬ 
ty to alight, and its sudden move¬ 
ment IS unexpected”—^Laub v. Phil¬ 
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adelphia Rapid Transit Co, 97 B*- 
Super. 323, 327. 

aa U.S.—Virginia Public Servic** 
Co. V- Silver, CCAVa., 68 F2d 
230 

Mo—Chapman v. K^ansas City Rys 
Co., 233 SW. 177—Kern v. United 
Rys Co. of St Louis, 259 S W 821, 
214 Mo App. 232—^Hamman v 
Dnnbam, App., 196 S.W. 443 
Wash —Switzer v. City of Seattle, 
294 P. 225, 159 Wash. 540, modi¬ 
fied on other grrounds 298 P 347. 

10 C J. p 950 note 97. 

81. Mo.—^Hamman v. Dunham, 
App, 196 S.W. 443. 

Wash—Switzer v. City of Seattle, 
294 P. 225, 159 Wash. 540, modi¬ 
fied on other grounds 298 P. 347 
10 C.J. p 950 note 98. 

82. Mo—Rem v. United Rys. Co. of 
St Louis, 259 SW. 821, 214 Mo 
App. 232 

10 C.J. p 950 note 99. 

83L Cal.—Hildebrant v. City and 
County of San Francisco, 231 P. 
1008, 69 Cal.App 590. 

Oil curve and appro'Lc'hing stopping 
place 

Mere slacking of speed of street 
car when rounding curve and ap¬ 
proaching stopping place was not in 
itself an invitation for one to be- 
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do not know, and have no reason to know, of a pas¬ 
senger’s attempt to board or alight;*^ and, where 
the car merely slackens its speed for the purpose 
of letting an intending passenger get on, the con¬ 
ductor is not bound to ascertain whether any per¬ 
son might be alighting while the car is in motion.*® 

h. Seeing That Passengers Have Beached Place 
of Safety 

A street railway has the duty to see that passengers 
boarding or alighting from street cars have reached a 
place of safety before starting such cars. 

Where a car lias stopped for the purpose of let¬ 
ting one or more passengers on or off, even though 
it has stopped for a reasonable length of time, and 
although it is not a regular stopping place, it is the 
duty of the employees in charge of the car to see, 
before starting it, that all passengers attempting to 
get on or off have reached a place of safety,*® and 
'this duty IS not dispensed with by a company rule 
requiring conductors of cars, stopped before cross¬ 
ing railroad tracks, to go forward and look for ap¬ 
proaching trains before signaling the motorman to 
proceed;*^ nor may a mere lack of knowledge that 


a passenger is in a position of danger in boarding 
or alighting relieve the carrier from liability,** un¬ 
less such lack of knowledge is caused b> an act of 
the passenger, as by his hoarding or alighting by 
an unusual mode of ingress or egress.*® The rule 
requiring the carrier to see, before starting its car, 
that pi ;sengers boarding or alighting therefrom 
have reached a place of safety has been held to ap¬ 
ply even where the car has been stopped for some 
other purpose than for receiving or discharging 
passengers;®® but it has been held that this rule 
does not apply to one who, although on the car. has 
not become a passenger.®^ Under the general rule, 
stated previously in this paragraph, where a passen¬ 
ger boardmg a street car has reached a place of 
safety within the car, the earner is not liable for 
injuries sustained by the starting of the car,® 2 un¬ 
less it is moved in a violent, unusual, or reckless 
manner;®* nor may the carrier be liable for inju¬ 
ries resulting to an alighting passenger from the op¬ 
eration of the car in starting on its way after the 
passenger has been given an opportunity to reach 
a place of safety,®^ particularly where there is 
nothing to show that the motorman or conductor 


come a passenger, and it was not in 
itself negligence to reduce speed 
under such, circumstances or to in¬ 
crease it afterward.—^Hildebrant v. 
City and County of San Francisco, 
231 P. lOOS, 69 CaJ.App. 590. 

84. Mich.—Schultz v. Michigan Unit¬ 
ed R. Co . 123 N.W. 594, 158 Mich. 
665, 27 l.RA.,N.S, 503. 

10 C J. p 950 note 1. 

85u Ohio—^Ashtabula Rapid Transit 
Co. V. Holmes, 65 N'.B. 877, 67 Ohio 
St 153. 

8& Ill.—Griswold V. Chicago Rys. 
Co., 253 IlLApp. 498, affirmed 170 
NB. 845. 339 IlL 94 
Pa.—^Jamieson v. Pittsburgh Rys 
Co., 163 A. 292, 309 Pa. 197—Lyons 

V. Pittsburgh Rys. Co., 152 A 687, 
301 Pa. 499. 

10 C J. p 951 note 3. 

W.Va.—Cam v. Eanawha Trac¬ 
tion & Electric Co., 95 S.El 88. 81 

W. Va. 631. 

Baty to boardliLg or aUghting pas¬ 
sengers first 

“Neither the rule of the company 
nor the rule of reason required the 
conductor to leave his car to per¬ 
form that duty before he discharged 
his duty to passengers getting off 
and on the car."—Cain v. Kanawha 
Traction & Electric Co., 95 SJEL 88, 
81 W.Va. 631. 

SSL N.Y.—Smith v. Kingston City 
R. Co, 67 N.T.S. 185. 55 App.Div. 
143, affirmed 62 N.E. 1100, 169 N, 
Y. 616 

10 C.J. p 952 note €. 


89- Ky,—Central Kentucky Tract, i 
Co. V. Chapman, 124 S.W. 830. | 

Mo.—Cramer v. Springfield Tract. 

Co., 87 S.W. 24, 112 Mo App. 350 
10 C J. p 952 note 7. 

Ill—West Chicago St. R. Co. v. 
Manning. 48 NE 958, 170 Ill. 417. 
10 G J. p 952 note 4. 

91- Mass—Wheeler v Boston El. R. 
Co., 107 N.B. 938, 220 Mass. 298. 

9^ Ala —^Alabama Power Co. v. 

Carroll, 94 So. 743, 208 Ala. 426 
Iowa—Worez v. Des Moines City 
Ry Co, 156 N.W. 867. 175 Iowa 1. 
R L—Straight v United Electric Rys. 
Co., 128 A. 571. 46 R-I. 383. 

Yrr'son for rule 

“The adoption of any other rule 
would involve intolerable delays in 
traffic.”—Straight v. Umted Electric 
Rys. Co.. 128 A. 571, 572, 46 R.I. 383 

Vestibnle 

Boardmg passenger, who has solid¬ 
ly placed both feet on vestibule floor, 
has reached a place of safety within 
the text rule, and this notwithstand¬ 
ing passenger is known to be on 
way to body of car and required to 
take upward • step to reach it.— 
Straight v Umted Electric Rys. Co, 
128 A. 571, 46 R.I. 383. 

9S- Ill.—Sczuck V. Chicago Rys. Co., 
229 Ill App. 325. 

Mass—Gollis V Bias tern Massachu¬ 
setts Street Ry., 149 NE. 607, 254 
Mass. 157. 

10 C.J. p 949 note 93. 

Mh —Noonan v. Boston Ele-j 
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vated Ry. Co., 160 N.E Sll, 263 
Mass. 305. 

Wis—Stemburg v. Milwaukee Elec¬ 
tric Railway & Light Co , 266 N W. 
793 —^Zalewski v. Milwaukee Elec¬ 
tric Railway & Light Co., 263 N. 
W. 577. 219 Wis. 541. 

Beasonable opportunity 

In absence of evidence tending to 
show that a one-man street car mo¬ 
torman knew or ought in exercise of 
due care to have known that pas¬ 
senger was m a place of danger, only 
duty owed to passenger after pas¬ 
senger had safely alighted from car 
was to give passenger a reasonable 
opportumty to get beyond danger 
zone—Steinburg v Milwaukee Elec¬ 
tric Railway & Light Co, Wis., 266 
N.W. 793. 

w^t^A-rawal by passenger 
After passenger was safely off 
street car and afforded a reasonable 
opportunity to walk to a place of 
safety, motorman who was in sole 
charge of car had right to assume 
that passenger would withdraw far 
enough to avoid being struck by rear 
end of car as it swung around curve 
in usual manner—Steinburg v Mil¬ 
waukee Electric Railway & Light 
Co, Wis., 266 N.W. 793. 

Buty to look to rear 

After passenger had safely stepped 
from a one-man street car and car 
was started, motorman was not un¬ 
der duty to look to rear to ascer¬ 
tain whether passenger was in a po¬ 
sition so close to car as to be in 
danger of being hit by the overhang 
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knew or should have known that at the time the 
car was started the alighting passenger was in a 
position of danger.95 On the other hand, where a 
passenger who has alighted from a street car stop¬ 
ped at a curve is injured by the overhang of the 
car as it starts up before the passenger has had an 
opportunity to reach a place of safety, the company 
may be liable.®® It cannot be said as a matter of 
law, however, that it is culpable negligence to start 
a street car before a passenger has reached what 
is termed a “place of safety.”®*^ Particular care is 
required, before starting a car, which has been 
stopped on an abrupt curve, to see that boarding 
passengers are safely aboard the car.®® 

Crowded car. The rule requiring carriers to see 
that passengers boarding or alighting have reached 
a place of safety applies, although the car is crowd¬ 
ed, making it difficult to see from within it whether 
passengers are boarding or alighting,®® and in such 
a case the conductor is not justified in rel 3 nng on 
information given him by one standing on the rear 
platform of the car;^ but, if this duty may be per¬ 


formed equally as well from inside the car as at any 
other point, the conductor need not be on the plat¬ 
form at the time.^ 

§ 734. Elevator Cases 

A carrier of passengers by elevator is under a duty 
to exercise the highest degree of care to avoid injury 
to passengers entering or leaving its elevators. 

As in the case of other types of carriers, see su¬ 
pra § 723, a carrier of passengers by elevator is re¬ 
quired to exercise the highest degree of care to 
avoid injury to passengers entering or leaving the 
elevator® and has the duty of seeing that the place 
which they are invited to use in entering or leav¬ 
ing is safe for that purpose.^ It is the duty of a 
carrier by elevator to allow a reasonable time for 
passengers, in the exercise of ordinary care, to en¬ 
ter its car with safety,® and, where the person in 
charge of an elevator starts it suddenly, before a 
person who has entered it has had an opportunity 
to obtain his balance and stability, it is negligence 
rendering the operator of the elevator liable to a 
passenger for injuries thereby sustained;® and it is 


thereof as car swungr around curve 
in usual manner.—Stemburg v Mil¬ 
waukee Electric Railway & Light 
Co., Wis, 266 NW. 793 

(1) Where passenger had alighted 
from street car and walked fifty feet 
alongside of car to crosswalk at 
which she turned to go to curb and 
was struck by rear end of car after 
it had moved forward and rear end 
swung outward while rounding 
curve, evidence was held insufficient 
to establish negligence on part of 
street car operator in respect of 
allowing passenger to reach place of 
safety, in respect of starting car 
forward on curve or m respect of 
kecsping proper lookout.—Zalewski v. 
Milwaukee Electric Railway & Light 
Co, 263 N.W. 577, 219 Wis. 541. 

(2) Where seven to nind seconds 
elapsed between the time that a pas¬ 
senger alighted and the time that he 
was struck by the overhang of the 
car, and it appeared that he could 
have reached a place of safety in 
two or three short steps, it was held 
that the company was not liable for 
his injuries —Steinburg v Milwau¬ 
kee Electric Railway & Light Co., 
Wis., 266 NW. 793 

(3) Duty to warn of danger see 
supra I 724. 

95. Mass —Noonan v. Boston Ele¬ 
vated Ry. Co., 160 N.E3. 811, 263 
Mass. 305. 

96. Conn.—St. John v. Connecticut 
Co., 131 A. 396, 103 Gonn 641. 

BL—Gnswold v Chicago Rys. Co, 
253 IllApp. 498, affirmed J70 N.E. 
845, 339 IIL 94. 


Mo.—^Took V. WeUs, 53 S.W.2d 389, 
331 Mo 249 

N.Y.—Wilson V International Ry. 
Co, 199 N.TS. 562, 205 App.Div. 
275. 

Pa —^Jamieson v. Pittsburgh Rys 
Co, 163 A. 292, 309 Pa 197—Lyons 
V. Pittsburgh Rys. Co., 152 A. 687, 
301 Pa 499. 

Wash—^Holm v City of Seattle, 294 
P. 261, 159 Wash. 618 
10 CJ p 951 note 3 Eil. 

97. Kan.—^Hopson v. Union Traction 
Co, 167 P. 1059, 101 Kan. 499. 

Season for rule 

"The rule governing such in¬ 
stances must of practical necessity 
be dependent on the facts of each 
given case.”—^Hopson v. Umon Trac¬ 
tion Co., 167 P 1059, 1061. 101 Kan. 
499. 

98. CaL—^Drury v. Los Angeles Ry. 
Corporation, 282 P. 525, 102 Cal. 
App. 58 

Season for rule 

"It should be observed that, when 
a street car regularly stops for pas¬ 
sengers at a safety zone which is lo¬ 
cated at the beginning of an abrupt 
turn in the couree of the track, 
greater care should he exercised to 
see that the passengers are safely 
aboard and that the car is carefully 
started and operated around the 
curve, for the reason that the sud¬ 
den cbjinge in the direction in which 
the car is travelmg is likely to in¬ 
crease the danger to those who may 
remain on the steps or platform of 
the car.”—Drury v. Los Angeles Ry. 
Corporation. 282 P. 525, 527, 102 Cal. 
App. 58. 


99. D.C —Cruenther v. Metropolitan 
R. Co, 23 App DC. 493 
Ill—Hamilton v. Kankakee Electric 
R. Co., 158 Ill.App. 422. 

10 C J p 952 note 8 

1- La.—G-rant v New Orleans R, 
etc.. Co. 56 So 897, 129 La 811 

Pa.—McCurdy v. Umted Tract. Co, 
15 Pa Super 29. 

2- Va.—^Fanshaw v. Norfolk, etc, 
Tract. Co., 61 SE 790, 108 Va 300 

3m Mo.—^McDermed v. Baker, App., 
20 S.W2d 597 

Tex—City Nat. Bank v. Pigott, Civ 
App., 270 S.W. 234. 

4. Mo.—Jenkins v. Missouri State 

Life Ins Co, 69 S.W.2d 666, 334 
Mo 941—^McDermed v. Baker, 

App., 20 SW2d 597. 

Coipns Juris is cited with approv¬ 
al in Jenkins v. Missouri State Life 
Ins Co, 69 SW2d 666, 670, 334 Mo 
941 

Projecting door 

Where the lower door of the ele¬ 
vator at the floor where a passenger 
was mvited to alight projected above 
the floor of the elevator causing a 
passenger to trip as she attempted 
to alight, the earner was held to be 
negligent for failure to furnish a 
reasonably safe place to alight.— 
McDermed v. Baker, Mo.App, 20 S. 
W.2d 597 

5. Ohio —Ohio Traction Co. v. 

Flynn, 26 Ohio Cir.Ct., N S, 250. 

10 C.J. p 952 note 12 

6m Ohio.—Ohio Traction Co. v. 

Pljmn, supra. 

10 C.J. p 952 note 13. 
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particularly necessary that a child passenger shaU 
be granted this opportunity, as in his case there is 
greater danger of serious consequences from the 
sudden and rapid motion of the carJ An elevator 
must also be held a reasonable time for passengers 
to alight;® and it has been held that, where the 
car stops to permit a passenger to alight, the oper¬ 
ator must before starting use reasonable care to as¬ 
certain if others are about to leave the car, and that 

4. Cake Requibed akd Lubilitt 

§ 735. Sufficiency and Maintenance in Gener¬ 
al 

The carrier must exercise the highest degree of care 
with reference to the sufficiency and maintenance of its 
roadbed, machinery, and other appliances used in the 
transportation of passengers. 

The rule requiring a carrier to exercise the high¬ 
est degree of practicable care and skill in perform¬ 
ance of the transportation, stated supra § 678, is 
applicable in its full extent with reference to the 
sufficiency and maintenance of the roadbed, bridg¬ 
es, tracks, machinery, and other running appliances 
of a railroad, street railroad, bus, or taxi company 


it IS not necessary that ever^' passenger who wishes 
to leave at that place should repeat the direction 
to the operator to stop there.® A carrier by ele¬ 
vator is not, however, liable for injuries sustained 
by a passenger in attempting to alight while the 
elevator is in motion.^® Failure to warn a passen¬ 
ger who is invited to alight at a particular floor 
that the floor of the elevator is not level viith the 
floor of the building may constitute negligence.^^ 

AS TO Machixert, Tracks axd Appliances 

engaged in the transportation of passengers,^® the 
degree of care required depending largely pn the 
probable seriousness of accidents that may result 
from defects.^® If injuries result to a passenger 
from defects which could have been avoided b 3 r the 
exercise of the highest care and diligence on the 
part of the persons emplojred in the construction 
and maintenance of the carrier’s road and the man¬ 
ufacture and repair of its rolling stock and ma¬ 
chinery, the carrier is liable.^^ However, the car¬ 
rier is not liable for an accident where it exercises 
such care, prudence, and foresight as is required 
under the circumstances.^® 


7. N.Y,—McGrell v. Bufifetlo Office 
Bide. Ck>, 35 NY.S 599, 90 Hun 
30, reversed on oilier grounds 47 
N.E. 305, 153 N.Y. 265 
a. R.I.—^Bullock V. Butler Exch. Co., 
46 A. 273, 22 R I. 105. 

Tex.—City Nat. Bank v. Pigott, Civ. 

App.. 270 S.W. 234 
10 C.J. p 953 note 15 
Opening door as invitatioiL to ^ebt 
Act of operator in opening door 
of passenger elevator, stopped at a 
floor level, constitutes an implied in¬ 
vitation for passengers to leave.— 
City Nat. Bank v. Pigott, Tex.Civ. 
App, 270 S,W 234. 

9- Mo.—Liuckel v. Century Bldg 
Co, 76 SW. 1035, 177 Mo. 60S— 
Becker v. Lincoln Real Est, etc., 
Co.. 73 S.W. 581, 174 Mo 246. 

1,0m RI —Bullock V. Butler Exch. 

Co.. 46 A 273. 22 RL 105. 
OpeniTi^ door before rorcTiinfif floor 
The fact that defendant's servant 
in charge of an elevator opened the 
door before reaching the floor at 
which plaintiff was to alight and be¬ 
fore the elevator had stopped did 
not constitute an invitation to plain-' 
tiff to alight before the elevator had 
stopped.—^Bullock v. Butler Exch. 
Co., 46 A. 273. 22 R L 105. 

U- Conn.—Bemis v. Plant, 106 A. 
764, 93 Conn. 554. 

12. Conn.—^Dunne v. Connecticut Co., 
195 A. 183 

IlL—^Roberts v. Economy Cabs, 2 N. 
E.2d 128, 285 ULApp. 424. 


Mich.—^Trent v. Pontiac Transp. Co., 
275 SW. 501, 281 Mich. 586. 

Mo.—^Thomas v. St. liOuis-San Fran¬ 
cisco Ry. Co, App., 293 S.W 1051 
Tenm—^Bowers v. N. C. & St. L Ry, 
7 Tenn.Civ.App. 473—^Perry v 
Knoxville Ry. & Light Co., 6 Tenn 
Civ.App. 243. 

Tex.—^Hines v. Parry. Civ.App, 227 
S.W- 339, reversed on other grounds 
ConuApp, 23S S W. 886. 

10 C J. p 953 note 19 

Trolley wires 

Street railroad, as regards duty to 
passengers, had duty of exercising 
utmost care and skill in construction, 
management, and maintenance of 
electric wire—Kentucky Traction & 
Terminal Co v Roman’s Guardian, 
23 SW.2d 272, 232 Ky. 285. 

13. N.Y.—^Kelly v. Manhattan R Co., 
20 N.E. 383. 112 N.Y. 443, 3 LRA 
74 

10 C J p 953 note 20. 

Degree of care 

<1) The degree of care required in 
keeping the company’s appliances in 
reasonably good repair is that high 
degree of care which would be ex¬ 
ercised by very cautious, competent, 
and prudent persons under the same 
or simila.r circumstances.—St, Louis 
Southwestern R. Co v. Parks. 90 S. 
W. 343, 40 Tex.Civ.App. 480. 

(2) It is the duty of a carrier to 
exercise that high degree of care 
which a very competent and prudent 
person would exercise in furnishing 
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reasonably safe appliances and at¬ 
tachments necessary for the accom¬ 
modation of its passengers, and it is 
also incumbent on it to use the same 
care to see that such appliances and 
attachments are kept in a reason¬ 
ably safe condition.—^Houston, etc., 
R Co. V. Swancey, Tex.Civ.App., 128 
S.W. 677. 

14;. La.—^Haynes v. Louisiana Ry. & 

Nav. Co 74 So 538, 140 La 1019 
10 aj. p 953 note 21. 

IndependeiLt contxactox 

The exercise of this care on the 
part of the earner itself cannot he 
avoided by turning over the construc¬ 
tion or maintenance of roadbed or 
track to an independent contractor — 
Virginia Cent. R. Co. v. Sanger, 15 
Gratt 230, 56 Va. 230. 

Where snowsheds are constxucted 
over a railroad track, but not high 
I enough to enable a person to walk 
over the highest cars of a freight 
train with safety, and a person in 
charge of stock, properly passing 
along the top of the tram, is injured 
by a collision with such snowsheds, 
he may recover.—^Nelson v. South¬ 
ern Pac. Co., 55 P. 364, 18 Utah 244— 
Saunders v. Southern Pac. Co., 44 P, 
932, 13 Utah 275 

15. Iowa.—^Hauser v. Chicago, R. I. 

& P. Ry. Co., 219 N.W. 60, 205 Iowa 

940, 58 A.L.R. 687. 

La.—Martin v Interurban Transp. 

Co. 131 So. 514, 15 La.App. 256. 

10 C J. p 953 note 22. 



§ 736 


CARRIERS 


13 C.J.S. 


§ 736. Inspection 

The care required of a carrier as to its equipment 
requires such inspection thereof as the highest degree 
of care and foresight would suggest, so far as practicable 
with the carrying on of its business. 

The care required as to roadbed, track, machin¬ 
ery, and appliances is not fully exercised by an orig¬ 
inally safe construction, hut involves such constant 
inspection for the purpose of discovering defects 
or dangers which may be developed in the opera¬ 
tion of the road, and in remedying the same, as 
the highest degree of care and foresight would sug¬ 
gest, so far as practicable, consistently with the 
carrying on of the carrier’s business, and a neglect 
of this duty renders the carrier liable to passengers 
who may be injured by reason of any defect which 
might have been discovered by such inspection.^® 
This inspection with respect to both its mode^*^ and 
frequency!® must be such as can be done consist¬ 
ently with the conduct of the carrier’s business. 
The frequency of inspection is dependent on the lia¬ 
bility to impairment, the consequences of which 
may be apprehended as a result of defective condi¬ 
tions;!® but the earner is not required to keep up 


a continuous inspection,^® or to know at each mo¬ 
ment the condition of every part of a train.^! 

Under circumstances involving peculiar perils 
such as a freshet, endangering the safety of the 
track, the carrier should inspect its tracks with 
more than ordinary promptitude to discover wheth¬ 
er danger has developed 2 and it has been held 
that inspection should be made both during and 
after extraordinary storms m order to prevent ac- 
cidents.23 

§ 737. Latent Defects 

Generally the duty of a carrier as to furnishing safe 
machinery and appliances is discharged by a purchase 
thereof from a competent and reputable manufacturer 
and an inspection thereof to discover defects by tests 
which the highest degree of care and prudence suggest. 

While it has been held that a carrier is liable for 
injuries sustained by passengers in consequence of 
accidents resulting from defects in its machmery, 
notwithstanding the defects were latent and could 
not have been discovered by the carrier’s ordinary 
inspection, if the manufacturer could have ascer¬ 
tained them by application of a reasonable test,^^ 


la. Ky.—Kentucky Traction & Ter¬ 
minal Co. V. Roman’s Guardian, 23 
SW.2d 272, 932 Ky. 2S5. 

Ija.—Haynes v. Louisiana Ry. & Hav. 
Go.. 74 So. 538, 140 La. 1019—Mar¬ 
tin V. Interurban Transp. Co.. 1311 
So. 514, 15 LaJLpp. 25G 
Mont.—Batch v. Helena Ligrht & Ry. 

Co., 159 P. 411, 52 Mont 517. 
Ohio—Jones v. Xoung^stown Munici¬ 
pal Ry. Co., 12 N.E.2d 279, 133 
Ohio St. 118. 

Tex.—^Hmes v. Parry, Civ.App., 227 
S.W1 339, reversed on other 
grounds, Com.App., 238 S-VT. 886. 
10 C.J. p 953 note 23. 

Mode of inspectioiL insufficient 

Where straps in a street car used 
for registering fares were inspected 
by looking at them, hut were not 
tested by ringmg fares, the company 
was liable where a strap broke, caus¬ 
ing the conductor to fail upon plain¬ 
tiff.—Batch V- Helena Light & Ry 
Co., 159 P. 411. 52 Mont. 517. 

17- Ga—Leslie v. Georgia Power 
Co.. 1^1 S.B. 395. 47 Ga.App. 723 
10 C.J. p 954 note 24. 

Thoxoughness of inspection 

The mspection must be as thor¬ 
ough as the dangers incident to the 
business make necessary.—^Rouston 
V. Detroit United R. Co., 115 N.W. 62, 
151 Mich. 237. 

Brakes of car from another road 
A carrier receivmg a car from an¬ 
other road is not required to make a 
scientific inspection of the brakes of 
such car to ascertain whether they 
are safe, but only a practical inspec¬ 
tion, or an inspection consistent with < 


the reasonable dispatch of its busi¬ 
ness.—Western Maryland R. Co. v 
State. 53 A. 969, 95 Md. 637. 

Method used by carriers generally 

(1) A earner is responsible for a 
lack of exercise of such diligence as 
would ordinarily be used by a com¬ 
mon carrier in the inspection of its 
equipment for defects.—^Trent v. Pon¬ 
tiac Transp. Co., 275 N.W. 501, 281 
Mich. 586 

(2) Bus company’s method of in¬ 
specting tie rod and steenng device, 
being same as used by earners gen¬ 
erally was held sufficient and to re¬ 
lieve carrier from liability for break 
from latent defect.—^Martm v. Inter- 
urban Transp. Co., 131 So. 514, 15 La. 
App. 256. 

(3) A bus company inspecting its 
tires m accordance with the custom¬ 
ary inspection of tires made general¬ 
ly by bus companies throughout the 
country has been held to discharge 
its duty sufficiently m this respect 
—Ormond v. Wisconsin Power & 
Light Co. 216 N.W. 489, 194 Wis 
305. 

Removing part to test strength 
As regards liability for injunes to 
passengers, it was not carrier’s duty 
to have tie rod of recent acquisition 
I and standard manufacture tflk<>Tn 
loose from bus and its strength test¬ 
ed.—^Martin v. Interurban Transp 
C6.. 131 So 514, 15 LaApp. 256. 

18- Ga.—Leslie v. Georgia Power 
Co, 171 SE 395. 47 Ga.App 723 
N.J.—Griffin v Hohorst, Inc., 185 A 
535, 14 N.J Misc. 42L 
10 C J. p 954 note 25. 
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19. Ga —Leslie v. Georgia Power 
Co.. 171 SE. 395, 47 GaApp. 723. 

10 C.J. p 954 note 26. 

20. Ga —^Leslie v. Georgia Power 
Co, supra 

Mo—^Taylor v. Missouri Pac R. Co., 
279 SW. 115, 311 Mo 604. 

Neb —^Beider v. Omaha & Council 
Bluffs St. Ry. Co., 272 NW". 220 

NJ.—^Hunter v. Public Service Ry 
Co. 144 A 305. 105 NJ.Law 300— 
Griffin V. Hohorst, Inc, 185 A 535, 
14 N J Misc. 421—Casale v. Pub¬ 
lic Service Co-ordinated Transport, 
160 A 326, 10 N J.Misc. 611. 

RI—Bines v. United Electric Rys 
Co, 148 A 417, 50 RI. 438. 

10 C.J. p 954 note 27. 

21. Ga.—Leslie v. Georgia Power 
Co, 171 SE. 395, 47 Ga.App. 723. 

10 C J. p 954 note 27. 

22. Me —^Libby v. Maine Cent R 
Co. 26 A 943, 85 Me. 34, 20 L.RA 
812. 

Mo—Cobb V. St. Louis, etc., R. Co, 
50 SW. 894, 149 Mo. 609. 

Act of God, vis ma 3 or, or inevitable 
accident see supra § 697. 

23. N C —^Hardy v Carolina Cent. B 
Co., 74 NC 734, 76 N.C. 5 

Tex.—^International, etc., R Co v. 
Halloren, 53 Tex. 46, 37 AmR 744. 

24. Cal —^Morgan v. Southern Pac 
Co.. 187 P. 74. 45 CalApp. 229. 

La.—^Baynes v. Louisiana Ry. & Nav. 
Co, 74 So. 538. 140 La. 1019. 

10 C.J. p 955 note 34. 

MaiLiifactiixeir aa carrier’s agent 
A railroad was not excused from 

exercising the utmost care and dili¬ 
gence for the safety of passengers to 
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there is authority to the contrary 25 and it may be 
stated as a general rule, as laid down m Corpus Ju¬ 
ris, quoted and cited with approval,26 that the duty 
of the carrier as to furnishing machiner 3 ' and appli¬ 
ances originally safe, suitable, and adequate is dis¬ 
charged by a purchase thereof from a competent 
and reputable manufacturer^^ and an inspection to 
detect defects discoverable by an^' tests which the 
highest degree of care and prudence can suggest, 
and hence it will not be liable for injuries resulting 
from hidden defects ivhich could not be discovered 
and provided against in the exercise of such care 
and prudence.^^ However, while a mere lack of 
knowledge of a latent defect will not excuse a car¬ 
rier who has not exercised the proper degree of 
care to discover such defects,^^ a earner is not lia¬ 
ble for latent defects w'hich could not be discovered 
by the most careful and thorough examination,^^ 
and certainly is not liable for latent defects of such 
a character that no degree of skill, care, and fore¬ 
sight could detect their existence-^i 

§ 738. Well Known and Approved Machin¬ 
ery and Appliances 

While a carrier is not required to adopt and use 

discover defects in a rail by the fact 
that the rail was constructed by a 
competent and skilled manufacturer, 
from whom it was purchased, the 
manufacturer having: been the road's 
agrent or servant in rolling: the rail, 
for whose want of care it was re¬ 
sponsible—^Morg:an v. Southern Pac. 

Co. 187 P. 74. 45 CaLApp. 229, 

25. Mich —Grand Rapids, etc, R. 

Co. V. Huntley. 38 Mich. 537, 31 
AmR. 321. 

26l U S —^Henson v. Fidelity & Co¬ 
lumbia Trust Co., D.C Ky., 3 F 
Supp. 950, 953. affirmed, C.C.A.. 68 
F.2d 144, rehearing denied 69 F 
2d 778. 

La—^Martin v. Interurhan Transp. 

Co.. 131 So. 514, 517. 15 LaApp. 

256. 

27- Va—Chesapeake & O. Ry Co v 
Baker. 141 S.EL 753. 149 Va 549. 
denying rehearing 140 S H. 648. 149 
Va 549. addendum opinion 143 S 

E. 299. 150 Va 647. 

AssHTninor absenco of latent defects 
It has been held that a railway 
may assume that a rail furnished 
and tested by a standard maker, 
which did not have apparent defects, 
is a good rail.—Chesapeake & O. Ry 
Co. V. Baker. 141 SE 753, 149 Va 
549, denying rehearing 140 SE. 648, 

149 Va 549, addendum opinion 143 
S.E 299. 150 Va 647 

28. U.S.—^Holland v. Director Gen¬ 
eral of Railroads, C.C.A.NJ., 273 

F. 928. 

Ala—Central of Georgia R. Co. v, 

Robertson, 83 So. 102, 203 Ala 358. 


every new and untried machine or appliance, it has a 
duty to provide and make use of the best and most ap¬ 
proved machinery and appliances for the safety of pas¬ 
sengers then known and in general practical use. 

Under the rule stated in Corpus Juris and ap- 
proved,32 a carrier of passengers must keep pace 
with science and art and modern improvement in 
its appliances,23 and its duty to its passengers re¬ 
quires that it shall exercise the highest degree of 
care which is reasonably’ consistent with the carry’- 
ing on of its business^-^ in providing and making 
use of the best and most approved machinery and 
appliances for the safety of passengers then known 
and in general practical use.25 Such machinery’ and 
appliances as have been in general use and have 
been found to be safe and efficient may be used:^® 
but the mere fact that those used are such as are in 
common use, irrespective of their safety and suffi¬ 
ciency, is not enough,37 and the fact that an appli¬ 
ance is constructed m the way that such appliances 
are usually constructed does not relieve the earner 
of negligence, if the method of construction is in¬ 
herently negligent^* or dangerous.29 

A carrier, how’ever, is not required to adopt and 
use every' new and untried machine or appliance, or 

172 Mass. 73—^Heyward v Boston, 
etc., R. Co.. 48 N.E. 773, 169 Mas^=. 
466. 

35. Ala.—Central of Georgria R Co. 
V. Robertson, 83 So. 102, 203 Ala. 
358. 

Ill.—GrulKszak v Chicago Rys. Co., 
242 IlLApp. 384. 

10 C.J- p 955 note 37. 

Window is an appliance 

Window in passenger car or bus 
IS “appliance of transportation” as 
to which carrier should adopt every 
reasonable known safeg:uard to pro¬ 
tect traveling public.—Orms v. Trac¬ 
tion Bus Co., 150 A. 897, 300 Pa 474 

36. Ohio.—Cincinnati Traction Co. 
V. Keil, 26 Ohio Cir.Ct..3Sr.S.. 445. 

10 C J. p 956 note 38. 

37- XT S —Kitsap County Transp. Co. 
V. Harvey, C.C.A.Wash., 15 F.2d 
166. 48 A L R. 1420. 

10 C.J. p 956 note 39. 

ICost be "suitable’* 

Although the appliance be the last 
achievement of mechanical and scien¬ 
tific skill, if it is not a suitable ap¬ 
pliance to be used in the transpor¬ 
tation of passengers, it is negligence 
to employ it for that purpose, at 
least without adequate warning and 
protection against the penis attend¬ 
ing such employment.—^Jacobi v. 
Builders’ Realty Co., 164 P. 394, 174 
Cal. 70S, LRA.1917E 696 

38. Tex.—^Houston & T. C. R. Co. 
V. Werline, Civ.App, 84 SW.2d 288, 
error dismissed. 

10 C.J. p 956 note 40. 

39- U.S.—^Kitsap County Transp. Co. 


Mo—Galloway v. Kansas City Rys 
Co., 233 SW. 385. 

KJ —Glassmeyer v Pennsylvania R 
Co.. 167 A 750, 11 lSr.J.Misc. 675. 

10 C J. p 954 note 30. 

29. Ala.—Central of Georg:ia R. Co 
V. Robertson, 83 So. 102, 203 Ala 
358. 

30L IT.S.—Holland v Director Gener¬ 
al of Railroads, CC.A.X.J.. 273 F. 
928 

10 C J. p 955 note 3L 

31. U.S.—^Holland v. Director Gen¬ 
eral of Railroads, supra. 

10 C.J. p 955 note 32. 

Wheels 

It has been held that a carrier is 
not liable for defects m a car wheel 
not discoverable by the usual and 
proper tests.—^Toledo, etc., R. Co. v 
Beggs, 85 Ill. SO, 28 Am.R. 613—10 
C J. p 955 note 33. 

32. Pa.—Strobel v. Park, 140 A. 877, 
878, 292 Pa 200, 57 ALR 253. 

33; Ala.—Central of Georgia R Co 
V. Robertson, 83 So. 102, 203 Ala. 
358. 

10 C.J. p 955 note 35. 

34. Ky .—^Riley v. Louisville & N. R 
Co. 21 SW.2d 990, 231 Ky. 564. 

10 C J. p 955 note 36. 

^issengexs carried on freight trains 
A railroad company operating 
freight trains on which passengers 
are allowed to ride is not required 
to equip them with safety devices 
such as are usual only to passenger 
trains and are not practicable in con¬ 
nection with freight trains.—Olds v. 
New York, etc., R Co., 51 N.E 450, 
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the best in use, but which is not in general use;^® 
nor to provide its vehicles with all known and ap¬ 
proved appliances necessary to protect its passengers 
from injury nor, under the approved statement 
of the rule in Corpus Juris,^^ is it required to adopt 
machinery and appliances which are so expensive as 
to make such adoption impractical for the carrying 
on of its business,^^ although the mere fact that the 
adoption entails additional cost will not relieve the 
carrier from the duty of adopting it.'*^ 

§ 739. Care as to Track 

A railroad or street railroad company owes a duty 


to its passengers of exercising the highest degree of 
care to construct and maintain in an adequate and safe 
condition its roadbed, track, bridges, and culverts. 

A railroad or street railroad company owes a duty 
to its passengers of exercising the highest degree 
of care and foresight to construct and maintain in 
a safe and adequate condition its roadbed and 
track,^® including the provision of sound and ade¬ 
quate rails,^® properly fastened.^^ The carrier 
must exercise the highest degree of care to con¬ 
struct and maintain safe and adequate trestles, 
and bridges.^® Likewise the carrier must exercise 


V Harvey, C.C A Wash., 15 F.2d 
166. 48 A L-R 1420. 

10 C.J. p 956 note 41. 

40. Ala—Central of Georgia R Co. 
V. Robertson, 83 So. 102, 203 Ala. 
358. 

Ky.—^Riley v. Louisville & N R Co, 
21 S.W.2d 990, 231 Ky. 564. 

10 C.J- p 956 note 42. 

Door check 

A earner is not negligent because 
a door of a toilet room on a car, 
which closes on the hand of a pas¬ 
senger, where he has thrust it to pre¬ 
vent falling after losing his balance, 
IS not supplied with a door check, so 
that it will close automatically, since 
carriers do not ordinarily equip such 
doors with such checks, and the door 
IS a customary appliance m good re¬ 
pair and not obviously dangerous and 
is being used in a usual and custom¬ 
ary manner.—^Merton v. Michigan 
Cent R. Co., 137 N.W. 767, 150 Wis. 
540. 

41. La—^Murphy v. New Orleans 
Public Service, App., 169 So. 890 

Upright supports 

Carrien was held not liable for 
failure to have upright supports in¬ 
stalled m trolley bus at time of fall 
sustained by passenger when walking 
to his seat through starting of bus, 
even though stanchions afforded ad¬ 
ditional means of support for passen¬ 
gers, where sufficient protection was 
aiforded without uprights—^Murphy 
V. New Orleans Public Service, La. 
App., 169 So. 890. 

48. Ky—Riley v. Louisville & N R. 
Co., 21 SW.2d 990. 993, 231 Ky. 
564. 

43. Ark.—Arlranr''** Midland R. Co. 
V. Canman, 13 SW. 280, 52 Ark. 
517. 

10 CLJ. p 956 note 43. 

Block signals on branch line 

Failure of railroad to equip branch 
line with automatic block signals was 
held not negligence as to passenger 
injured in train wrecked by robbers 
—^Riley V. Louisville & N. R. Co., 21 
S.W.2d 990, 231 Ky. 564. 


44. Ill.—Pittsburg, etc., R. Co. v. 
Thompson, 56 Ill 138. 

Me.—Cameron v Lewiston, etc., St. 
R Co., 70 A. 534, 103 Me. 482. 125 
Am.S.R. 315. 18 LRA..NS., 497. 

45. Ala-—Central of Georgia R. Co 
V. Robertson, 83 So. 102, 203 Ala. 
358. 

Ark—^Fourche River Valley & I. T. 
Ry. Co. V Camp, 214 S.W 35, 139 
Ark- 406. 

Mo—Thomas v. St Louis-San Fran¬ 
cisco Ry. Co, App, 293 S.W. 1051. 
10 C J. p 956 note 46. 

Buty as to ties 

(1) Railroad has duty to provide 
ties that appear to he in condition 
to carry load under stress of good 
rails in ordinary way.—Chesapeake 
& O Ry Co. V. Baker, 141 SB 753, 
149 Va 549, deniring rehearing 140 
S B. 648, 149 Va 549, addendum opin¬ 
ion 143 SB 299, 150 Va. 647. 

(2) A railroad company will he 
liable for injuries to a passenger, 
which result from a derailment of 
the car m consequence of the givmg 
way of rotten and unsafe ties in the 
roadway, if such defect in the road¬ 
way could have been discovered by 
a proper discharge of defendant’s 
duties of inspection m time to avert 
the calamity.—Furnish v. Missouri 
Pac. R Co, 13 S.W. 1044, 102 Mo. 
438. 22 Am S.R. 781. 

and impTecedeiited 

storms 

In the construction of the roadbed 
and tra<^ the company is not bound 
absolutely to provide against extra¬ 
ordinary and unprecedented storms, 
floods, or other inevitable casualties 
caused by the hidden forces of na¬ 
ture, unknown to common experi¬ 
ence and which cannot be reason¬ 
ably anticipated by that degree of 
engineering skill and experience re¬ 
quired in the prudent construction of 
a railroad.—Libby v. Maine Cent. R. 
Co. 26 A. 943. 85 Me 34. 20 L.RA. 
812. 

Act of God, vis major, or inevitable 
accident generally see supra § 697. 
Duty of railroad generally as to con¬ 
struction and m»iTitenance of 
tracks and roadbed see C-J.S. title 
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Railroads § 694, also 52 C.J. p 160 
n 42-50 

4B. Ala—Central of Georgia R Co 
V. Robertson, 83 So 102, 203 Ala 
358. 

Mo.—^Thomas v. St Louis-San Fran¬ 
cisco Ry Co.. App, 293 S.W. 1051. 
10 C J p 956 note 47. 

Liabili^ dep<^de«t on negligence 
Street railroad must be guilty of 
negligence to be liable for improper 
construction of its appliances.—Low 
V. Harrisburg Rys. Co, 138 A- 852, 
290 Pa. 365. 

Remote dangers 

Street railway company in con¬ 
struction of appliances was not 
bound to guard against dangers 
which were remote—^Low v. Harris¬ 
burg Rys. Co. 138 A 852, 290 Pa 
365. 

4!7. Ala—Central of Georgna R Co 
V. Robertson, 83 So. 102, 203 Ala. 
358 

10 C.J p 957 note 48. 

48. Ala—Central of Georgia R Co 
V. Robertson, supra. 

10 C J p 957 note 49. 

Where state or municipal bridge 
used 

(1) A state bridge, the plans of 
which are approved and its construc¬ 
tion thereunder supervised by state 
officers, which forms part of a high¬ 
way and is used by a street railroad 
company with the consent or license 
of the state, but over which it has 
no control, is not such an appliance 
of the company by adoption as will 
render it liable for an injury to one 
of its passengers caused by a defect 
in a device for raising and lowering 
the bridge, which, although discov¬ 
erable m the manufacture, is not ap¬ 
parent on ordinary observation —■ 
Birmingham v. Rochester City, etc, 
R Co, 32 N.E 995. 137 NY 13, 18 
LRA 764, overrulmg 59 Hun 583. 

(2) A traction company which un¬ 
dertakes to pass over a bridge owned 
by a municipality without seeing to 
its safety is liable to its passengers 
for injuries resultmg to them 
through the insufficiency, of the 
1 bridge used to sustain the weight of 
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highest degree of care to construct and maintain 
safe and adequate culverts,^® and proper and effi¬ 
cient switches.®® 

Landslides. If the track is so constructed as to 
subject trains passing thereon to danger from land¬ 
slides which might have been provided against, the 
company will be liable for injuries resulting from 
such dangerous condition.®^ 

Number of tracks required. While it would be 
safer for all railroads to have two tracks and run 
all trains going in the same direction over the same 
track, this does not necessarily make it the duty of 
all railroads to have double tracks. The business 
of a road may, however, render it unsafe to use a 
single track, and necessary to the safety of the pas¬ 
sengers to use a double one.®^ 

§ 740. Obstruction on or near Track; Dan¬ 
gers from Animals 

While a railroad must exercise a high degree of care 
to so construct and maintain its track that there will 
be no obstructions on or near the track which may 
imperil the safety of passengers in its cars, it has 
been held required to exercise only reasonable and ordi¬ 
nary care to discover objects on adjacent lands which 
may possibly obstruct its track. 


A railroad or street railroad company must ex¬ 
ercise a high degree of care so to construct and 
maintain its track that there will be no obstruc¬ 
tions on or near the track which may imperil the 
safety of passengers on its cars,®^ and the carrier 
will be liable for injuries resulting from temporary 
obstructions on or near the track, which are there 
by the negligence of the carrier.®*^ However, it has 
been held that the carrier is required to exercise 
only reasonable and ordinary care to discover ob¬ 
jects oft of its right of way, on lands adjacent 
thereto, which may possibly obstruct its track.®® 

Proximity of parallel tracks. To construct par¬ 
allel tracks so close together that a passenger on a 
car on one track may be injured by a passing car 
on the other track may constitute negligence;®® 
and It has been held that the carrier may be held 
responsible, although the tracks are so located un¬ 
der municipal direction, if the narrow clearance is 
caused by the company’s putting on wider cars after 
the tracks are located.®^ 

Danger from animals. The duty to provide 
against obstructions involves care to keep animals 
off the track,®® and although a railroad company 
is under no obligation at common law to owners or 


the cars of such company.—^ESlgin, 
etc, Tract Co. v. Hench, 132 IlLApp. 
53S 

49. Ala.—Central of Georgia R. Co 
■V- Rohertson, 83 So 102, 203 Ala. 
358. 

10 C J. p 957 note 50. 

50 u Mo —^Thomas v. St. Louis-San 
Francisco Ry. Co, App., 293 SW. 
1051. 

10 C J. p 957 note 51. 

liocatixig switch on curve 

Railroad violated no duty owing to 
passenger by having switch located 
on curve, so that engineer could not 
see it in time to avert danger from 
derailment hy train robbers.—Riley 
V. Liouisville & N R. Co, 21 S W 
2d 990. 231 Ky. 564. 

51. U.S—Gleeson v. Virginia Mid¬ 
land R Co. R.C., 11 S.Ct 859, 140 
U.S. 435. 35 L..Bd: 458. 

10 C.J. p 957 note 52. 

52. Ark.—Arkansas Midland R. Co. 
V- Can man, 13 SW. 280, 52 Ark. 
517 

53. Tex.—Texas & P. Ry Co. v. 
Hughes, Civ.App., 192 S.W. 1091, 
error refused. 

10 C J. p 957 note 54. 

Trolley poles 

(1) That poles were placed under 
municipal approval has been held not 
to exonerate the carrier from liabil¬ 
ity where the question was also pres¬ 
ent as to what care the carrier took 
to protect Its passengers from injury 
hy reason of the juxtaposition of the 


poles to the cars-—Capital Traction 
Co. V. Copland, 47 App.D.C 152. 

(2) A street railroad company is 
not compelled so to construct and 
locate its tracks and poles that it 
will he physically impossible for a 
passenger, riding on running hoard 
of car, to bring himself in contact 
with poles—^Milliken v. Rhode Island 
Co,. 99 A. 1023. 40 R.I. 82. 

Warehouse doors over siding 

It was the duty of a person who 
maintained double doors over a rail¬ 
road’s switch track leading into his 
w'arehouse safely to control his doors 
to prevent injury to a passenger on 
defendant railroad’s car, removal hy 
the railroad of a post set up to pre¬ 
vent the doors opening so far as to 
collide with passing cars not np»king 
out a pnma facie case of negligence 
against it—Kelly v. Philadelphia, B. 
& W. R. Co-, 113 A. 194 270 Pa. 149. 

54. Mo.—^Hoffman v. Western Union 
Telegraph Co App., 43 S.W.2d 902. 

^ 10 C.J. p 958 note 55. 

; Caixier not n^ligent 

Where undisputed proof showed 
that timber, covering t^egrraph com¬ 
pany's excavating hole between street 
ear rails, wedged against street car 
axle bringing car to abrupt stop in¬ 
juring passenger, street car company 
was held not negligent.—Hoffman v. 
Western Union Telegraph Co, Mo 
App., 43 S.W.2d 902. 

Iieaves on teack 

In detemniTnTig whether it was 
negligent for a street railroad com¬ 
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pany not to remove leaves on the 
track, the jury should consider the 
nature of the obstruction, whether 
It was necessary to remove it, and 
the character and extent of the labor 
required so to do, keeping in view 
the degree of care required by the 
company in maintaining its tracks. 
— ^Faton V. Wilmington City R. Co., 
75 A. 369, 24 Del. 435. 

5R W.Va.—^Thomas v. Monongahela 
Valley Traction Co., 112 S.E. 228, 
90 WVa- 681. 

lEbitry on adjacent land anthozized 
by statute 

A statute authorizing railroads to 
! enter on the lands of any person and 
cut down standing trees that may be 
lin danger of falling on the tracks, 
making compensation therefor, im¬ 
poses a duty on a railroad, subject 
to the statute as a part of its char¬ 
ter, and the railroad must look out 
for and remove menacing trees 
standing adjacent to the right of 
way, and, for its failure so to do, 
it must respond in damages for 
breach of duty.—^Rice v- Chicago, 
etc.. R. Co., 131 S.W. 374, 153 Mo. 
App. 35. 

56. Ua.—Caillier v. New Orleans 
Ry. & Light Co., 120 So. 76, 11 La. 
App. 93. 

10 C.J. p 958 note 56. 

57. Fla.—Jacksonville Electric Co. 
V. Dillon, €4 So- 669, 67 Fla 114. 

5& Pa.—^Lackawanna, etc. R Co. v. 
Chenewith, 52 Pa. 382, 91 AmD. 
168. 
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occupants of the adjacent land to maintain fences 
sufficient to keep animals off its track as stated in 
the CJ.S. title Railroads § 177, also 51 C.J. p 707 
note 47 et seq, yet it is bound to use all reasonable 
care to prevent their straying on it, and thereby 
endangering passengers; and, if the want of a 
proper fence makes the road unsafe, and an acci¬ 
dent happens to a passenger in consequence, the 
company will be liableand this is particularly 
true where the company is required by law to fence 
Its track.®® How'ever, a statute relating to the lia¬ 
bility of a railroad for injuries to stock on its fail¬ 
ure to fence its track has been held inapplicable 
where the collision and injury to a passenger was 
caused by an object like an automobile on the 
track.®! 

§ 741 Safe Cars or Other Vehicles 

a. In general 

b Applications of rule 


a. In (xeneral 

Generally the duty of a carrier involves the exercise 
of the highest degree of care in furnishing cars and ap¬ 
pliances which are safe. 

While, by virtue of statutory provisions in at 
least one jurisdiction, a carrier of persons for re¬ 
ward IS bound to provide vehicles safe and fit for 
the purposes to which they are put, and is not ex¬ 
cused for default in this respect by any degree of 
care,®2 as a general rule the duty of a carrier, such 
as a railroad or street railroad company, involves 
the exercise of the highest care in furnishing cars 
which are safe and provided with proper appli¬ 
ances, and in keeping them in repair, and, if through 
a failure to exercise such care a passenger suffers 
an injury in consequence of any defect or unsafe 
condition of the vehicles or cars, or of the appli¬ 
ances thereof, the carrier is liable therefor,®3 and 
the earner cannot delegate the performance of this 


59- Ind —Louisville, etc., R. Co. v. 

Hendricks. 28 N-BL 58, 128 Ind 462. 
10 C.J. p 958 note 60. 

GO. Tex—Gulf, etc., R- Co. v Wil¬ 
son, 15 S.W 280. 79 Tex. 371, 23 
Am.SR 345, 11 L.RA 486 
10 C J. p 958 note 61. 

61- Wis.—Smith V. Chicago. N. S. & 
M. R. R. 193 N.W. 64, 180 Wis. 
259. 

€2. Okl ^Jacobsen v. Howard, 23 P. 
2d 185, 164 Okl. 88—Sand Springs 
Ry, Co. V, Westhafer, 218 P. 525, 
92 OkL 89. 

G3. TJ.S—^Henson v. Fidelity & Co¬ 
lumbia Trust Co, D.CJCy., 3 F. 
Supp. 950, affirmed, C-C-A., 6S F.2d 
144, rehearing denied 69 F.2d 778 
Ark.—Arkansas Power & Light Co. 
V. Hughes. 76 S.W.2d 53. 189 Ark 
1015—Chicago, R. I & P. Ry. Co 
v. McCrary, 16 S W.2d 466, 179 Ark 
444. 

Conn —Bnganti v. Connecticut Co., 
175 A. 679, 119 Conn 316—Duffy 
v. J. W. Bishop Co, 122 A. 121, 99 
Conn. 573. 

La.—^Haynes v Louisiana Ry. & Nav. 
Co., 74 So. 538, 140 La. 1019—^Mar¬ 
tin V. Interurban Transp. Co. 131 
So. 514, 15 LaApp. 256—Pmehera 
V. Shreveport Rys. Co, 124 So. 538, 
12 La.App. 91. 

Md.—Baltimore & O R. Co. v. Davis, 
137 A 30. 152 Md 427. 

Ma«s«5—Casey V. Boston Flevated Ry. 
Co.. 150 N.E. 850. 255 Mass. 33— 
Coleman v. Boston Elevated Ry. 
Co.. 148 N.EL 819. 249 Mass. 155. 

N. r —^Fabian v. Schenectady Rapid 
Transit, 278 NY.S. 160, 243 App. 
Div. 834. 

N C.—^Brown v. Asheville Power & 
Light Co, 88 S.E 858, 171 M.C. 555 
S.C.—^Hall V. Southern Ry. Co, 160 
S.E. 584, 162 S.a 260. j 


Tenn.—Cecil v. Jermgan, 4 TennApp. 
SO. 

Tex.—^Rhodes v Houston, E. & W. T 
R. Co. CivJLpp.. 242 SW. 263—St 
Louis Southwestern Ry. Co. of 
Texas v. Rutherford, Civ.App., 184 
SW. 700. error refused 
10 C.J. p 959 note 63. 

Corpus Jtixis is cited with approval 
in Grubezah v. Chicago Rys. Co., 242 
IlLApp. 384, 388. 

Iiiability dependent on duty 

The liability of a carrier to a sol¬ 
dier falling from the box car in 
which he was ndmg depends on the 
duty of the carrier to furnish a 
guard for the door of the car, which 
might have prevented the accident 
—Gamer v. Hmes, 184 NYS. 768 
194 App-Div. 21. 

FOTesight 

A earner, transporting soldiers in 
a box car, was not bound to foresee 
that one of the soldiers would stand 
within two feet of the open door for 
the purpose of pomtmg out the scen¬ 
ery to his companions —Gainer v. 
Hines, 184 M.YS. 768, 194 App.Div 
21 . 

Kail cars 

The rule stated m the text is ap¬ 
plicable to mail cars 
Md.—^Baltimore & O. R Co. v. Davis, 
137 A. 30. 152 Md. 427, 

Va—Carter v. Washington & O. D 
Ry.. 95 S B. 464, 122 Va. 458. 
Fonltzy car 

Where a produce company, ship¬ 
ping poultry, ordered an L. P. T. 
poultry car for a shipment, and de¬ 
fendant railway furnished a new car 
of the type, without defect, except 
the alleged defect of design or con¬ 
struction, that the grain bin under¬ 
neath had too large a hole, the rail¬ 
way is not liable for mjuries to the 
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produce company’s employee, ndmg 
with the car, when his leg passed 
through the hole m the bin when 
the train was moving, such defect 
being a latent defect as to the rail¬ 
road company.—Nashville, C. & St. 
L. Ry. V Hopper, 217 SW. 661, 142 
Tenn. 200. 

What Is not negligence 

(1) Injury to a passenger when a 
severe jerk threw him against the 
glass covermg of a tool box hanging 
perpendicularly near the door facing 
could not reasonably have been fore¬ 
seen, and so placing the box was not 
negligence.—Coon v. Southern Ry. 
Co, 88 SlE. 510, 171 NC 759. 

(2) In the absence of any statute 
requiring a barrier across the door 
of a box car m which soldiers were 
transported, or proof that a barrier 
was part of the equipment of the car, 
its absence in itself affords no proof 
of negligence—Gainer v Hines, 184 
N.Y.S 768, 194 App Div. 21. 

(3) Other illustrations see 10 CJ. 
p 959 note 63 [d]. 

Ho prior acMddents 

That defendant street railway com¬ 
pany's claim agent had received no 
report of prior accident due to skirt 
of passenger catching on knob which 
served as a bumper to mtercept 
street car gate would not be a com¬ 
plete defense to charge of negligence. 
—Sander v. Los Angeles Ry. Corpo¬ 
ration. 175 P. 901, 38 Cal App. 222. 

As to improvATCiAnts not involving 
the safety of passengm^, a carrier 
is not required to exercise the high¬ 
est degree of care m the construc¬ 
tion of its cars—Leyh v. Newburgh 
Electric R Co.. 58 N T.S. 479. 41 App. 
Div. 218. affirmed 61 N.E. 1131, 168 
N.T, 667. . 
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duty and escape liability for its nonperformance.®* 
The carrier is not, however, charged with the dut> 
of providing or maintaining vehicles or appliances 
in such condition as will absolutely prevent injury 
to passengers and, generally, if the cars and 
appliances adopted by it are of the most approved 
type in general use by others engaged in a similar 
occupation, its duty in this respect is sufficiently 
performed.®® 

Foreign objects. The care required of a carrier 
with respect to foreign objects or substances in cars 
or on the platforms or steps thereof, such as snow 
and ice, baggage, parcels, banana peelings, etc., is 
considered infra § 744. 

b. Applications of Role 

The rule requiring a carrier to exercise the highest 
degree of care in providing and keeping in safe condi¬ 
tion its cars and appliances has been applied to hand¬ 
holds, seats, platforms, doors, brakes, window guards, 
etc. 


A carrier 's required to exercise the highest care 
in providing and keeping in a safe condition such 
appliances as handrails or handholds,®* steps,®^ 
axles,®® wrheels,"® seats,"*^ footrests/- coupling ar¬ 
rangements, *3 headlights,*** platform gates or doors 
on a street car,*^ overhead racks for packages/® 
and brakes.*" and in providing bell ropes, where 
that is practicable in view of the nature of the busi¬ 
ness."® 

IVindo^c guards or screens. While, under some 
circumstances, the earner has a duty to effectualK 
guard openings in its cars and to w'am its passen¬ 
ger of the danger,*® it is generally not regarded as 
negligence for a carrier to fail to put bars, screens, 
or other guards on the w'indowrs of its cars to pre¬ 
vent passengers from being injured.®® 

Passage 2 eay between cars; Z’estibules. A carrier 
is bound to keep the passagew^ay between cars which 
passengers are expressly or impliedly invited to use 
in a safe condition.®*- While a railroad company is 


Pailnre to equip a txalu -with, the 
tools usually carxied by trains for 
em.erg'en.cy use in case of a wreck 
is negligence, and, where-for urant 
of such tools* a passenger is not 
rescued as promptly as would have 
otherwise been practicable, the car¬ 
rier will be responsible for damages 
for such additional suffering, re¬ 
gardless of whether the wreck itself 
was or was not caused by its negli¬ 
gence.—Jackson v. Natchez, etc, R 
€o, 38 So 701. 114 I<a. 9S1, 108 Am. 
S.R 366, 70 L.R.A. 294. 

®4. U S —^Henson v. Fidelity & Co¬ 
lumbia Trust Co, R.C-Ky., 3 F. 
Supp. 950. aifinned, CCA, 68 F. 
144, rehearing denied 69 F-2d 778. 

85- Ill—Grubezak v. Chicago Rys 
Co-, 242 IlLApp. 384. 

10 C J p 959 note 64. 

Corpus Juris is cited with approv¬ 
al in Hauser v. Chicago, R I. & P. 
Ry. Co-, 219 N.W. 60, 61. 205 Iowa 
940. 58 A.L.R. 687. 

eSL La.—^Murphy v. New Orleans 
Public Service. App., 169 So. 890. 
Ohio—Gorman v. City of Cleveland, 
159 NE. 136, 26 Ohio App. 109— 
Cincinnati Traction Co. v. Keil, 26 
Ohio CirCt.,NS, 445 
Tex —^Houston & T. C R. Co. v. Wer- 
line, Civ.App.. 84 S.W.2d 288, error 
dismissed 

10 C.J. p 960 note 65. 

Colons Juris is cited and approved 
in Grubezak v. Chicago Rys. Co., 242 
Ill App 384, 388. 

Appliance inherently negligent or 
dangerous see supra § 738. 

87- Mo.—Galloway v. ifs-nsas City 
Rys. Co.. 233 S.W. 385. 

10 C J. p 960 note 66. 

88 . Ky.—^Louisville & N. R. Co v. 
13 C.J.B.-S8 


Rowland's Adm'r, 14 S.Vr.2d 174. 
227 Ky 841. 

Uhreasoziably high steps 

Unreasonably high steps on vehi¬ 
cles. where dangerous to passengers, 
constitute negligent breach of car¬ 
rier's duty.—Louisville & N. R. Co. 
V. Rowland's Adm'r, 14 S.'W'.2d 174, 
227 Ky. 841—^Louisville & N R. Co. 
V. Bowman, 270 SW- 471, 208 Ky. 39. 

69- La.—^Haynes v. Louisiana Ry. & 
Nav. Co-. 74 So. 538, 140 La. 1019. 
10 C.J. p 960 note 67. 

TO. Pa.—^Meier v. Pennsylvania R. 

Co . 64 Pa- 225. 3 Am-R. 581. 

10 CJ. p 960 note 68. 

TT- Md.—Smith v. Blue Ridge 
Transp Co„ 191 A. 66. 

Okl —Chapman v. Red Ball Bus & 
Baggage Co, 49 P.2d 685, 173 Okl. 
599 

10 C-J. p 960 note 69. 

Buty uot absolute 

A earner is not absolutely bound 
to furnish passengers safe seats, but 
is only chargeable with the exercise 
of a very high degree of care to pro¬ 
vide reasonably safe seats.—Boyles 
V. Texas, etc., R. Co., Tex.CivA.pp., 
86 S.W. 936. 

7a. Ark.—Chicago, R 1. & P. Ry. 
Co. V. McCrary, 16 S.W.2d 466, 179 
Ark. 444- 

78. N Y.—Gottlieb v. New York, etc., 
R Co.. 3 NJE. 344, 100 N.Y. 462. 

10 C.J. p 960 note 70. 

74. Ala.—^Alabama Great Southern 
R. Co. V Jones, 71 Ala. 487 
N.C—^Briggs V Durham Tract. Co, 
61 S E. 373, 147 N C. 389. 

75b Mo.—^Anderson v Kansas City 
Rys. Co. 233 S.W. 203. 290 Mo. 1. 
I Or.—Adams v Portland Ry., Light & 
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Power Co 171 P 219, 87 Or. 602, 
LRA191SD 526. 

10 C J. p 960 note 72. 

The use of a street car without 
gates on the platforms is not neg¬ 
ligence, in the absence of a statute 
forbidding such use, which will make 
the company liable for injuries re¬ 
ceived by a person thrown from the 
car—Byron v. Lynn, etc, R. Co., 58 
NE. 1015, 177 Mass. 303. 

76. Ky.—Louisville, etc., R. Co. v. 
Roemmele. 162 S.W. 547, 157 Ky. 
84. 

77- Va—Richmond-Ashland Ry Co. 

V. Jackson, 162 S E. 18, 157 Va. 628 
10 C J. p 960 note 74 

TO. Ala—^Mobile, etc, R. Co v. 

Ashcraft, 48 Ala 15. 

Minn —Oviatt v Dakota Cent. R. Co , 
45 N.W. 436. 43 Minn 300 

79- HI.—Gilberts v. Rockford & I. 

Ry. Co., 215 IlLApp 324. 

10 C-J. p 961 note 76. 

Two to four ^tiATTuuce 

Where proximity of a earner's 
tracks is such as to leave a clear¬ 
ance of only two to four inches be¬ 
tween passing cars and such condi¬ 
tion has existed a considerable time 
it is the carrier’s duty effectually to 
guard openings in its cars and to 
warn its passengers of the danger. 
—Gilberts v. Rockford & L Ry. Co., 
215 IlLApp. 324. 

80L Ark—^Batte v. St, Louis South¬ 
western Ry. Co, 199 S.W. 907, 131 
Ark. 568, 

Mo—^Malone v. St. Louis-San Fran¬ 
cisco Ry. Co., 213 S.W. 864, 201 
Mo.App. 489, 

10 C.J p 961 note 77. 

,8L N.Y,—Scott V. New York Cent. 
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under no legal obligation to provide vestibules be¬ 
tween its cars for its passengers, and a failure to 

do so IS not of Itself negligence, where it pro¬ 
vides such vestibules, it is its duty to use a high de¬ 
gree of care to maintain them in a safe condition. 

Heating cars, A railroad or street railroad com¬ 
pany must also provide for the comfort of its pas¬ 
sengers by furnishing suitable and safe means for 
heating its cars and keeping them warm in cold 
vreather.*^ 

Toilet rooms. Where toilet rooms are provided 
the carrier must use care to furnish and keep them 

in proper condition.^5 

Locomotives. A railroad company owes the duty 
to its passengers of using a high degree of care to 
have its locomotives in proper condition;^® and 
this duty may extend to the providing of a safe 
spark arrester.**^ 


§ 742. Elevator Cases 

Owners of elevators must exercise the highest degree 
of care with respect to the safety of the car and appli¬ 
ances and make use of the most approved machinery 
and devices in general practical use for the safety of 
passengers. 

Owners of passenger elevators, although not 
strictly common carriers of passengers, owe the 
same duty to those who by invitation, express or 
implied, are transported in the cars of such ele¬ 
vators, to exercise the highest degree of care, in 
view of the character of the mode of conveyance 
adopted, as to the safety of the car and appliances, 
and, where a passenger on an elevator is injured 
through some defect in the machinery or appliances, 
of which defect the proprietor knew, or by the ex¬ 
ercise of the highest degree of care could have 
known and remedied, he is liable to the passenger 
for the injury thereby sustained.*® While the own- 


R. Co., 216 N.T.S. 163, 216 App. 
Div. 623. 

10 C.J p 961 note 78. 

82. Tenn.—Lonisville & N*. H. Co. v. 

Hutcherson, 8 Tenn App 235— 

Bowers v. N-, C & St. L. Ry., 7 
TennCiV-App. 473. 

10 C J. p 961 note 79. 

Passeng'eT wxongliilly on. ^^latfoxm 
EJven where a earner may be neg¬ 
ligent in not having the platform of 
a car protected by vestibule doors, 
it is not negligent as to a passen¬ 
ger who stands on the platform, aft¬ 
er being directed by the trainmen to 
go inside the car where he belongs, 
while the train is stopped on a 
trestle.—Louisville, etc., R. Co. v- 
Gregory, 133 SW, 805, 141 Ky. 747, 
35 L.R A.NS., 317. 

83. TJ.S.—Minneapolis, St. P. & S. S. 

M. Ry. Co V Galvin, C.CA.Mich, 
54 P.Sd 202, certiorari denied 52 S. 
Ct. 407, 285 U S. 551, 76 L,Ed. 941. 

N.J—^Potter V- Pennsylvania R. Co„ 
174 A 734, 113 H J-Law 441. 

N Y.—Scott V. New York Cent. R. 
Co.. 216 N.Y.S. 163. 216 App.Hiv. 
623. 

Tenn.—Ijouisville & N. R. Co. v- 
Hntcherson, 8 Tenn.App. 235. 

16 aJ. p 961 note 80. 

Bi, Go.—Atlantic Coast Line R. Co. 
V. Powell. 56 SJE 1006, 127 Ga. 805. 
810, 9 LR.A,N.S., 769, 9 Ann.Cas 
553. 

10 C J p 961 note 84. 

This mle in. Corpus Jhzlff Is cited 
with approval. 

Iowa—^Hauser v Chicago, R L & P. 
Ry Co. 219 NW. 60. 61, 205 Iowa 
940. 58 ALR. 687 

Ky.—^Louisville & I Ry Co v Jones, 
250 S.W 822, 823, 199 Ky. 150, 33 I 
AL.R. 165. 


Segree of care 

(1) Railroad, in selecting and 
maintaining coach heating system, 
had duty to exercise highest degree 
of care imposed on passenger ear¬ 
ners —^Houston & T. C R- Co. v. 
Werline. Tex Civ App.. 84 S.W2d 288, 
error dismissed. 

(2) A carrier of passengers is 
bound only to exercise that degree 
of care in endeavonng to keep its 
vehicles sufficiently warm which a 
very cautious and prudent person 
would exercise under the same or 
similar circumstances.—^Zoccolillo v. 
Oregon Short Line R Co, 177 P. 201, 
53 Utah 39 

Providing for comfort and safety of 

passengers see infra § 744. 

85. Tex.—^Trinity & B. V. Ry. Co. 

V. McDonald, ComApp, 208 SW. 

912» reversing, Civ.App, 160 S.W. 

984. 

Open, toilets 

Railroad's failure to furnish tram 
with toilet having bowl or pan at the 
bottom of stool did not render it lia¬ 
ble for injury to passenger's eye 
from small hard substance blown 
through openmg m stool, such in¬ 
jury not having been foreseen by 
railroad as result of the use of open 
toilets.—^Tnmty & B. V. Ry. Co v. 
McDonald, Tex Com.App, 208 S W. 
912, reversing. Civ. App, 160 S W. 
984. 

Door check 

Pailure of earner to provide door 
check held not negligence rendering 
nt liable to passenger losing finger, 
when on sudden lurch of train, car 
door which he was compelled to un¬ 
fasten in order to enter toilet, 

[ slammed and caught his finger, it 
appearing that by exercise of ordi¬ 
nary care injury could have been 
averted, notwithstandmg lurch.— j 
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Chesapeake & O Ry. Co. v. Hibbs. 
128 SE 538, 142 Va 96. 41 ALR 
1083. 

Duty to provide toilet rooms see su¬ 
pra § 645 

86. Ohio—Scrabic v.. Cincinnati, N 

O. & T. P Ry. Co.. 182 NE 528, 
42 Ohio App. 473. 

10 C J. p 962 note 91. 

Federal Boiler Inspectioii Act pro¬ 
tects passengers, as well as em¬ 
ployees, of carriers subject thereto 
—Scrabic v. Cincinnati, N O & T. 

P. Ry. Co, 182 NE. 528, 42 Ohio 
App. 473. 

87- Ark.—^Batte v. St Louis South¬ 
western Ry. Co., 199 S.W. 907, 131 
Ark. 568 

10 C J p 962 note 92. 

Best known 

Railroad company must keep its 
engines in good repair, supplied with 
best known appliances to prevent 
escape of cinders.—^Batte v. St. Louis 
Southwestern Ry Co, 199 S.W 907, 
131 Ark. 568—^10 C.J p 962 note 92 
[a]. 

88. Mass—Draper v. Cottmg, 120 N 
E. 365, 231 Mass 51 
Mont.—Gohn v. Butte Hotel Co,. 295 

P. 262, 88 Mont. 599 

Nev.—Smith v Odd Fellows Bldg. 
Ass'n, 205 P. 796, 46 Nev 48, 23 
AL.R 38. 

Pa—Strobel v. Park, 140 A 877, 292 
Pa 200. 57 ALR. 253—McKmght 
V S S Kresge Co.. 132 A 675, 285 
Pa 489. 

Va.—Murphy's Hotel v. Cuddy's 
Adm'r, 97 S.E. 794, 124 Va 207 
Wash—Getty v. Hutton, 188 P. 10, 
110 Wash. 124. 

10 C-J p 963 note 94. 

Xscalator 

Department store owner operating 
escalator for customers’ convenience 
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er is not bound to furnish an appliance which will 
make accidents impossible, and is only bound to fur¬ 
nish those actually used by men of judgment and 
common prudence, he must keep pace with science, 
art, and modern improvements in appliances and 
make use of the best and most approved machinery 
and devices in general practical use for the safety 
of passengers.*® 

Municipal ordinances relating to the use of safety 
devices and the operation of elevators have been 
held not applicable to elevators in the course of con¬ 
struction and installation,®® nor to elevators con¬ 
structed or installed prior to passage of the ordi¬ 
nance.®^ 

Inspection and tests. It is the proprietor’s dutj'. 


sometimes by^ virtue of statutory provisions, to em¬ 
ploy persons of skill and experience to inspect his 
passenger elevators;®- and, for the failure of the 
persons employed by him to make a proper inspec¬ 
tion and to ascertain a defect that is open and visi¬ 
ble to a person of reasonable skill and experience, 
the proprietor is liable,®® and the owner of an ele¬ 
vator has been held liable for injury to a passenger 
caused by a latent defect therein where a proper 
test by the manufacturer would have disclosed such 
defect.®^ 

Foreign objects. The care and liability of a car¬ 
rier by elevator with respect to the presence of for¬ 
eign objects and injuries therefrom is considered 
infra § 744. 


owed duty to use reasonable care to 
keep escalator reasonably safe for 
customers' use.—Stratton v. J- J. 
Newberry Co., 169 A. 56, 117 Conn. 
522 

Neg-liffence necessary 

Operators of apartment house were 
not liable for injuries to prospective 
tenant caused by an inherent struc¬ 
tural defect in an automatic eleva¬ 
tor or lack of repair thereof, unless 
negligent with respect thereto.—^Mc- 
Keon V. Lissner, 223 F. 965, 193 Cal. 
297 

Fright devator 

Owner of building, nnaiTitaining 
freight levator, which it notified 
furniture van helper to use, was un¬ 
der duty to keep it in reasonably 
safe condition.—Courtney v, Gains¬ 
borough Studios, 174 N.T.S. 855, 186 
App.Div. 820. 

Farticiilar facts constituting neglU 
gence 

(1) Owners of elevator with open 
front, which permitted person rid¬ 
ing who fell to be caught and killed, 
held negligent—Strobel v. Park, 140 
A 877. 292 Pa. 200, 57 ALR 253. 

(2) To leave projecting floors in 
an elevator well, construct indicators 
so that they project into well, and 
operate an elevator cage with an 
open door under such conditions, has 
been held to constitute negligence.— 
Kranzusch v Trustee Co., 161 P. 492, 
93 Wash. 629. 

Slectricity cut off 

As the electricity for propelling 
an elevator will at times be cut off; 
the mere stopping of an elevator 
thereby was not in any sense a 


wrongful act toward a passenger, 
where there -was no physical injury 
caused by it.—Mills v. Robinson, Tex 
Civ.App.. 208 S.W, 351. error refused 
Care required and liability in general 
see supra | 687. 

89; Nev.—Smith v. Odd Fellovrs 
Bldg. Ass'n, 205 P. 796. 46 Nev. 48. 
23 AL.R 38. 

Pa.—Strobel v. Park, 140 A 877, 292 
Pa 200. 57 AL.R 253. 

10 CJ p 963 note 97. 

Use of cJEperim.^'ntai appliaace not 
suitable 

The use of an appliance not suit¬ 
able for the purpose has been beld 
to constitute negligence although it 
is the latest achievement of mechani¬ 
cal and scientific skill —^Jacobi v. 
Builders' Realty Co.. 164 P. 394, 174 
Cal. 708. LRA1917E 696. 

Appliances not compatible 

The installation and use of appli¬ 
ances which are not compatible with 
its operation, taken in connection 
with the class and character of the 
building in which it is used, is not 
required—Getty v. Hutton, 188 P. 
10. 110 Wash. 124. 

Ififiiug on freight elevator 

One who accepts an express or 
implied invitation to nde in a freight 
elevator is entitled only to such ap¬ 
pliances as are proper for freight 
elevators.—O’Rourke v. Woodward, 
77 So. 679. 201 Ala. 265—10 C J. p 
963 note 99 

90. Ind.—^Bedford Stone & Construc¬ 
tion Co. V Hexmigar, 121 NE. 277, 
187 Ind, 716. 

91- CaL—^Kauffman v Machin Shirt 
Co.. 140 P. 15, 167 CaL &06. 


92- Cal.—^McKeon v LiSsner. 262 P. 

459, 87 CalApp 371. 

10 C.J p 963 note 95 

Statute as not duty 

A statute providing for a periodi¬ 
cal inspection of elevators by the 
state has been held not to take from 
owners the power to provide compe¬ 
tent safety devices —^IMcKeon v. 
Liissner. 262 P. 459, 87 CaLApp. 371. 

Inspection does not x^eve from cou^ 
sequences of negligence 
If defendants were negligent in 
the maintenance of an elevator, the 
mere fact that they employed an in¬ 
spector and that he made inspec¬ 
tions would not relieve them from 
the consequences of such negligence. 
—^McKeon v. Lissner, 223 P. 965, 193 
Cal 297. 

T'onsonable care 

Adfeordmg to some authorities, the 
owner of an elevator is required to 
exercise only reasonable care in this 
regard, which would require an in¬ 
spection with such frequency and by 
persons with such knowledge and 
experience as should be reasonably 
required in view of the danger and 
risk involved in running an eleva¬ 
tor—^Rumetsch v. Wanamaker, 110 
N.E. 760. 216 N.Y. 379. LRA.1916C 
1245, reversing 139 NTS. 385 154 

App.I)iv. 800—^10 C.J p 963 note 98. 

93; Cal—^McKeon v. Lissner, 262 P. 

459. 87 Cal App. 371. 

10 C J. p 963 note 96. 

94. Wis —Dibbert v Metropolitan 
Inv. Co., 147 N.W. 3. 148 N.W. 

1095, 158 Wis. 69. L.R A1915D 305, 
312, AnnCas.l916E 924. 
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5. Cake Reqdised ahd T T*Bii,nnr nr MAKAGEMHara and Operation 


§ 743. In General 

A carrier of passengers owes the duty of exercising a 
high degree of care in managing and operating its vehi¬ 
cles, and a violation of statutory or municipal provisions 
may constitute negligence per se. 

A carrier of passengers, such as a railroad or 
street railroad company, owes the duty to its passen¬ 


gers of exercising a high degree of care, diligence, 
and foresight in managing and operating its cars 
and other machinery and appliances by which the 
transportation is carried out; and if it fails so 
to do, it is liable for injuries to passengers caused 
thereby;®® but the carrier will not be liable for in¬ 
juries caused, without any negligence on its part. 


95. TT S.—Gray v. Baltimore & O. R 
Co.. CC.AI11. 24 F.2d 671. 59 A 
L.R. 461. 

Ark.—Arkansas Power & Light Co. 
V. Mart. 65 S.W.2d 39, 188 Ark. 
202 

La.—^Dixon v. Teche Transfer Co. 1 
La.App. 227—Guidry v. Teche 

Transfer Co.. 1 La.App 225 
NY.—Agry v. Pennsylvania R Co., 
150 A. 401, 106 N.J.Law 476. re¬ 
versing 146 A. 587, 7 N.J.Misc. 579. 
Pa.—^Thompson v. City of Philadel¬ 
phia. 195 A. 174. 129 Pa Super. 174 
Tenn—^Bowers v. N.. C. & St. L Ry., 
7 Tenn Civ.App- 473 
Utah—Brown v Union Pac. R Co., 
290 P 759, 76 Utah 475 
Va.—Chesapeake & O Ry Co v 
Baker, 140 S E. 648, 149 Va 549, 
rehearing demed 141 S E. 753, 149 
Va. 549, addendum opmion 143 S.E 
299, 150 Va 647 

Wash—Poropat v. Olympic Peninsu¬ 
la Motor Coach Co, 299 P. 979, 163 
Wash. 78. 

10 C J. p 963 note 2. 

care as relative term 
The term “ordinary care,” when 
applied to the Tns»Tiagement of rail¬ 
road engines and cars m motion, im¬ 
ports all care which the peculiar‘cir¬ 
cumstances of the place or occasion 
reasonably require, and this will he 
increased or diminished according as 
ordinary liability to danger and ac¬ 
cident and to do injury to others is 
increased or dimimshed in the move¬ 
ment and management of such en¬ 
gines and cars —^MacPeat v. Phila¬ 
delphia, etc., R. Co., 62 Al. 898, 21 
Bel. 52. 66. 

Abandoning post 

(1) It was not negligence for con¬ 
ductor and motorman to leave street 
car on slight mcline, provided they 
first properly secured car—Delfosse 
V. United Rys. Co. of St. Loms, Mo., 
201 SW 860 

(2) Other illustrations see 10 C.J. 
p 963 note 2 [d]. 

Assu-mlng others wUl proceed in ac¬ 
cordance with the law 

(1) One operating vehicle on high¬ 
way may assume that another will 
proceed in accordance with law and 
cannot be charged with negligence 
because of such assumption, unless 
he continues on after he has knowl¬ 
edge that other is not acting within 


law—Gritsch v. Pickwick Stages 
System. 22 P.2d 554. 131 Cal App. 774. 

(2) It is true that, ordinarily, an 
automobile driver need not anticipate 
negligence on the part of another 
driver on the highway and may as¬ 
sume that other drivers will obey 
the law. but he cannot assume that 
the highway is clear and he must be 
vigilant and anticipate and expect 
the presence of others, and particu¬ 
larly so when he is driving a heavy 
and extremely wide bus contaming 
passengers who have entrusted their 
safety to him, along a narrow road 
on which he knows that other heavy, 
wide trucks are being operated — 
Blount County v. P.erry. 7 Tenn. 
App 340. 

CompeteiLt employees sometimes neg¬ 
ligent 

It is common knowledge that com¬ 
petent motormen are negligent at 
times, and, fact that motorman was 
going at full headway does not show 
there could not have been sudden 
overfeeding of controller by him — 
Colorado Springs & Interurban Ry. 
Co. V. Reese, 169 P. 572, 69 Colo. 1. 
Conductor blocking aisle 

A conductor must use the care a 
very cautious, prudent, and compe¬ 
tent person would use for the safety 
of a woman passenger walking to¬ 
ward him m aisle of a moving car. 
Such conductor was not negligent 
in temporarily obstructing the aisle 
by standing therein, bending over to 
speak to some one, as a woman pas¬ 
senger approached, walking to the 
rear, and lost her balance before she 
reached him as she halted to wait 
for him to let her pass.—Steed v. 
Gulf, C. & S. P. Ry. Co, Tex Com. 
App., 231 S.W 714, affirming. Civ 
App, Gulf, C. & S. F. Ry. Co. v. 
Steed. 209 S.W. 772. 

Dripping chemicaio 

Unless motorman and inspector of 
elevated knew that chemical dnpping 
from scene of fire would cause harm 
they were not negligent in running 
open surface car under it—Flaherty 
V. Boston Elevated Ry. Co., 126 N. 
E. 798, 235 Mass. 422. 

Floor of car 

“The carrier does not insure the 
safety of the passenger, nor is it to 
be held responsible for unforeseen 
happenings over which it has no con¬ 
trol. but in respect to the floor of 
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I the conveyance the defendant com- 
I pany did owe to the passenger, as 
the trial court stated, ‘the highest 
degree of skill and practicable care 
in the operation of its busses that 
may be reasonably expected of in¬ 
telligent and prudent persons en¬ 
gaged in that busmess in view of the 
instrumentalities employed and the 
dangers naturally to be apprehended 
and that is reasonably consistent 
with the practical operation of 
the company's busses' ”—Jones v. 
Youngstown Municipal Ry. Co, 12 N 
E2d 279, 282, 133 Ohio St. 118. 
FormatioiL of 

The carrier must exercise such 
care m the formation of a passen¬ 
ger tram. 

Colo—^Denver, etc, R Co v Pil¬ 
grim, 47 P. 657, 9 Colo App. 86 
Ind —Cleveland, etc , R. Co v. Wade, 
48 NE. 12. 18 Ind.App 346 
10 C J p 964 note 4. 

pasBMiger move to another 
coach ^ 

A earner is liable for injuries to 
passenger required to move from one 
coach to another if its servants knew 
or could have known by ordinary 
care that from the circumstances in¬ 
jury might result—^Louisville & N. 
R. Co. V. Ashley. 183 S W. 921, 169 
Ky. 330, LRA.1916E 763 
Beckless driving causing shock to 
nervous system 

Evidence that bus passenger sus¬ 
tained severe shock to nervous sys¬ 
tem and severe heart strain, and 
that his physical condition was per¬ 
manently impaired and his capacity 
to work diminished, as result of 
drunken driver’s reckless operation 
of bus m manner which caused pas¬ 
senger to fear that bus would be 
wrecked, sustained passenger’s re¬ 
covery against bus company.—^Ten¬ 
nessee Coach Co V. Snelling, 186 S E. 
588, 53 GaApp. 570. 

Stop between stations 

As regards liability for injuries to 
passenger, mere stopping of tram 
elsewhere than at station is not neg¬ 
ligence—^Holland v. Boston & M R. 
R, 181 NE 217. 279 Mass 342. 

Inviting passengers to walk on 
trestle 

Where a bridge over a canal was 
open because mechamsm was out of 
order, and a street car conductor is¬ 
sued transfers to passengers and 
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by a casualty which could not have been reasonably 
anticipated or foreseen.®® Where the negligence 
of the carrier’s employees contributes directly to 
bring about the dangerous situation, the fact that 
they are reasonably prudent after they discover the 
impending danger does not relieve the carrier from 
liability.®^ 

Derailment of car. Where a carrier operates its 
road, car, or train so negligently that a car is de¬ 
railed, it is liable for the resulting injuries to a pas¬ 
senger,®® although the mere fact of a derailment 


does not render the carrier liable, if it occurs with¬ 
out any negligence on its part.®® 

Statutes and ordinances pertaining to road regu¬ 
lations, as between the passenger and the carrier, 
have been held to be for the benefit and protection 
of the passengers,^ and the violation of such provi¬ 
sions has been held to be negligence per se.^ 

Elevators. A carrier by elevator must exercise 
the highest degree of care and diligence in the oper¬ 
ation and management of the elevator for the pas¬ 
senger’s safety.® The operation of the doors in the 


suggested and invited them to cross 
on a nearby railroad bridge, with¬ 
out suggestion or warning of the 
fact that a tram was likely to ar¬ 
rive momentarily, and without pro¬ 
viding some means of flagging and 
preventing it from runmng down the 
passengers who might be on the 
bridge, it was held that the conduc¬ 
tor was negligent.—^Thompson v. 
New Orleans Ry, & Light Co., 87 So. 
716. 148 La 698. 

Duty of trolley car motormaa 

(1) Trolley car motorman must 
pay attention to mechanical opera¬ 
tions of the car, to pedestrians on 
the street, to vehicular traffic, to 
signals of passengers, lights, and 
various other matters which are 
necessary to give efficient pubUc 
service—^Thompson v. City of Phila¬ 
delphia, 195 A 174, 129 Pa Super. 
174. 

(2) The operator of a trolley car 
must be vigilant and alert, as re¬ 
gards a passenger’s safety, and must 
keep looking constantly ahead and 
have his car under sufficient control 
to avoid even unusual and unexpect¬ 
ed dangers —^Deady v. Philadelphia 
Transit Co, 100 Pa Super. 208—^10 
C J p 963 note 2 [c]. 

(3) As shown supra § 733, motor- 
man must stop his car so that pas¬ 
sengers may alight only at places 
that are not manifestly dangerous. 

98. ITS —^Mendelson v. Davis, CCA. 

Neb. 281 F. 18. 

Mass—^DeDonati v. Boston Flevated 

By. Co, 9 NE.2d 381. 

10 C J P 964 note 3 

Brake as support iu cUmliiiig 

Railroad was not negligent in fail¬ 
ing to set brake, resultmg in injury 
to shipper accompanying stock and 
using brake as support in climbing 
at end of car.—^Eiler v. Atchison, T. 
& S. F Ry Co., 157 P. 261, 98 Kan. 
150. 

Act of Grod, VIS major, or inevitable 

accident generally see supra $ 697. 
97. Ind—Grand Rapids, etc, R. Co. 

V. Ellison, 20 NE. 135, 117 Ind. 

234. 

SB. Miss—Columbus & G Ry. Co v. 

Phillips, 133 So. 123, 160 Miss. 390. 


Va—Chesapeake & O. Ry. Co. v 
Baker. 140 S.E 648, 149 Va. 549. 
rehearing demed 141 S.E. 753, 149 
Va 549. addendum opinion 143 S.E 
299, 150 Va 647. 

10 C J p 965 note 7. 

Open switch as grcms negUgeiice 
The leaving open of a switch lead¬ 
ing to a side track when a passenger 
tram may be expected momentarily, 
without ascertaining its location, is 
’'gross negligence,” within Rev L 
1910 §§ 2916, 2917, 2918, defimngsuch 
negligence to be the want of slight 
care and diligence—^Missouri, EL & 
T. Ry Co. V. Zuber. 184 P 452, 76 
Okl. 146, 7 ALR 840, appeal dis¬ 
missed 41 S.Ct 322, 255 U S 561, 65 
L.Ed 786, and error dismissed 41 S. 
Ct 449, 256 US 681, 65 L Ed 1169 

99- U S.—Gray v. Baltimore & O R. 
CO., C.CAm, 24 P.2d 671, 59 A L 
R. 461. 

Miss —Columbus & G. Ry Co. v. 

Phillips, 133 So. 123, 160 Miss. 390 
10 C J p 965 note 8. 

Bookout by fireman 

Failure of fireman, who had been 
engaged in firing engine, to keep 
lookout, was not violation of duty 
owing to passenger, injured in tram 
wrecked by robbers.—Riley v Louis¬ 
ville & N R. Co., 21 SW.2d 990, 231 
Ky 564 

1- Me—Chaput v. Lussier, 165 A 
573, 132 Me. 48. 

Mass—^Rea v Checker Taxi Co., 172 
NE 612, 272 Mass. 510 

Control of car 

Municipal ordinance requiring that 
street car approaching curve should 
do so with greatest care and should 
be under complete control of motor- 
man did not require motorman to 
have car under such control that it 
could be stopped instantly, since that 
would be dangerous to passengers — 
Toung^town Municipal Ry Co. v. 
Chismar, 8 N E 2d 156, 54 Ohio App 
481. 

Statute too vague 

As respects liabihty to passenger 
on street car, municipal ordinance, 
providing that on first appearance of 
danger to vehicles moving toward 
street car such car should be stopped 
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Within shortest time and shortest 
distance possible, was too vagrue to 
constitute rule of conduct in opera¬ 
tion of street cars—^Youngstown Mu¬ 
nicipal Ry. Co. V. Chismar, 8 N.E. 
2d 156, 54 Ohio App 481. 

Violation of statute or ordinance per- 
taimng to speed see infra § 749 

2. Tenn—Greyhoun’d Lines, Inc. v 
Patterson, 14 Tenn App. 652. 

10 C.J p 965 note 5 
Keeping door closed 

Violation of ordinance to keep bus 
door closed would be negligence per 
se m action by passenger thrown 
through open door—^Beierla v Hock- 
enedel. 157 NE 573, 25 Ohio App 
186. 

Bus wheels oir pavement 

Since in turmng at intersection 
left wheels of bus necessarily moved 
from paved to graveled portion of 
street, there was no violation of 
statute prohibiting operation of ve- 
'hicles with wheels off pavement — 
Wade V. North Coast Transp. Co., 
5 F2d 985. 165 Wash 418 

B. Ala—O’Rourke v. Woodward, 77 
So. 679, 201 Ala. 265. 

La.—^Ross V Sisters of Charity of 
Incarnate Word, 75 So 425, 141 
La. 601, LRA1917P 260. 

Pa—^McEhight v S S. Kresge Co., 
132 A. 575. 285 Pa 489. 

Wash—Davis v Burke, 156 P. 525, 
90 Wash 495 

Starting as passenger enters 

It is negligence for the operator 
of an elevator to attempt to close 
the door and start the car while a 
passenger is about to enter.—Davis 
V Burke, 156 P. 525, 90 Wash *495 
Operator for autom^'t^c elevator 
Failure to employ an operator for 
automatic push button elevator m a 
hospital is not actionable by any 
passenger except a child of tender 
years who cannot appreciate the risk. 
—^Ross V. Sisters of Charity of In¬ 
carnate Word, 75 So. 425, 141 La. 601, 
LRA1917F 260. 

Operator is owner’s agent 

Employee running elevator oper¬ 
ated by defendant company was de¬ 
fendant’s agent in conserving pas¬ 
sengers’ safety against ba^rfis cans- 
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usual and customary manner that such doors are 
operated on similar elevators does not necessarily 
relieve defendant from liability,^ and the operation 
of an elevator with the doors opening into it open 
while passing a floor is negligence.® Leaving the 
door of an elevator shaft open and unguarded while 
the elevator is not opposite that floor is negligence 
for which the proprietor is liable in case a person 
without any contributory negligence on his part 
steps or fa^ls into the open shaft and is injured.® 

§ 744. Providing for Safety and Comfort of 
Passengers on Trains 

a. In general 

b. Gates, doors, and windows 

c. Foreign objects 

a. In General 

A carrier has. a duty to provide for the safety and 
comfort of passengers and must protect them from dis¬ 
order, provide sufficient heat, etc. 

A carrier has the duty to protect the passengers 
from disorder and they should be furnished the 
usual comfort in the way of heat, but in order to 
make the carrier liable for injuries due to insufii- 


dent heating of the car, it must appear that the 
condition was negligently permitted to exist, in ad¬ 
dition to the fact that a dangerous condition exist¬ 
ed, as there is no liability unless the carrier has 
reason to foresee injury to a healthy person by 
reason of the atmospheric condition of the car.® 

Bite by dog. A carrier is not liable for injuries 
sustained by a passenger being bitten by a dog, 
where there was no proof that the presence of the 
dog was a probable source of harm to passengers 
or that the carrier was negligent in not excluding 
the dog from the car, or that the earner’s employees 
knew that the dog was in the car.® 

b. Gates, Doors, and Windows 

It may constitute negligence if the carrier leaves 
the doors open while the vehicle is moving; and where 
a passenger is injured by the opening or closing of a 
door or window the carrier is liable if its employees have 
been negligent. 

A carrier must maintain gates and doors in prop¬ 
er condition, as shown supra § 741, and in addition 
thereto such appliances must be so used that they 
wiU afford the protection intended,^® and if the 
doors of the vestibule are left open between sta- 


ed by banana peel on elevator floor. 
—^Ensley Holding- Co. v. Kelley, 158 
So. 896, 229 Ala. 650. 

Freight elevator 

Owner of office building was enti¬ 
tled to carry warehouse trucks on 
freight elevator on which plaintiff 
was riding, hut if they fell and in¬ 
jured plaintiff because car was neg¬ 
ligently operated, plaintiff could re¬ 
cover.—O'Rourke v. Woodward, 77 
So 679, 201 Ala 265. 

4u Mo—^Howard v. Scamtt Estate 
Co, 184 SW. 1144, 267 Mo 398. 

5- Cal—^Parsons v. Easton, 195 P 
419, 184 Cal 764 

G. Tenn.—Southern Bldg Assoc v. 
Lawson, 37 SW 86, 97 Tenn 367, 
56 AhlS-R. 804 
10 C.J. p 871 note 66. 

7- Ark.—^Beasley v Hines, 219 SW. 

757, 143 Ark 54, 15 ALR 864. 

10 CJ p 965 note 14 
Tramp ^boarding train 
Knowledge of the impossibility of 
preventing tramps from boarding 
trains, which a train crew must be 
presumed to have had, did not im¬ 
pose on the train crew the contin¬ 
uous duty of so patrolling cars as to 
make it impossible for tramps to en¬ 
ter them without being discovered.— 
Beasley v Hines, 219 S.W. 757, 143 
Ark. 54. 15 AL.R. 864. 

Protection from injuries from third 
persons generally see supra §§ 695, 
696. 

8. Utah.—Zoccolillo v. Oregon Short 


Line R. Co, 177 P. 201, 53 Utah 
39 

Wis—Marcott v Minneapolis, etc, 
R. Co, 133 N.W. 37, 147 Wis. 216 
10 CJ. p 962 notes 84, 85. 

T^egree of heat 

A carrier is only required to heat 
its cars so as to provide a reasonable 
degree of comfort for passengers in. 
an ordinary and normal state of 
health —Zoccolillo v. Oregon Short 
Line R Co. 177 P 201, 53 Utah 39— 
10 C J p 961 note 84 tbj. 

Negligence as matter of law 
To permit a car to become so cold, 
as to cause a passenger's feet to | 
freeze constitutes negligence as » 
matter of law.—Zoccolillo v Oregon 
Short Line R. Co., 177 P. 201. 53 
Utah 39. 

Xnformi-ng- as to condition 

That plaintiff did nut inform the 
earner or its servants of the deli¬ 
cate condition of his wife will not 
preclude recovery for injuries re¬ 
sulting to her from cold contracted 
through an insufficiently heated car. 
—St Louis Southwestern Ry. Co. of 
Texas v. Rutherford, Tex.Civ App., 
184 S W. 700, error refused. 

Necessary ventilation during epi¬ 
demic does not lessen duty 
The necessity of proper ventilation 
of public conveyances and stations 
during the influ^za epidemic of 1918 
did not lessen the diity of a carrier 
to keep its passenger coaches com¬ 
fortably heated for its passengers.—^ 
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Davis V. Allen, 251 SW 194, 199 Ky. 
442 

TWa.ii cars 

(1) Railroad should furnish proper 
heat for a postal car in which a mail 
clerk -is employed at such times as 
the cars are being used for that pur¬ 
pose with knowledge of the carrier 
—Louisville & N R Co V. Dougher¬ 
ty, 185 S.W. 114, 170 Ky. 10. LRA 
1916E 464r-10 C J p 961 note 84 [a]. 

(2) That employment of postal 
clerk prevented him from occupying 
heated coaches furnished by carrier 
after the wreck,, so that he remained 
in charge of mail and contracted ill¬ 
ness, carrier's failure to provide 
warmth and shelter other than such 
coaches was not actionable negli¬ 
gence.—Lusk V. Wilkes. 172 P. 929, 
70 Ofcl. 44, LRA1918E 513. 

Extended quotatioa of Corpus 
•Funs has been made in a case in 
which the writer of the opinion stat¬ 
ed that so far as he has been able 
to trace the cases, practically all 
are cited in the footnotes.—^Zoccolillo 
V Oregon Short Line R Co, 177 P 
201. 53 Utah 39. 

9- Mass—Fiske v. Boston Elevated 

Ry. Co., 194 H.E. 835, 289 Mass. 

598. 

10. Tex—St. Louis Southwestern 

Ry Co of Texas v- Christian, Civ. 

App., 191 S.W. 175, error refused. 
10 C J. p 965 note 10. 

Reasonable care 

It IS the duty of a railway to use 
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tions, while the train is moving, it may constitute 
negligence for which the company will be liable,li 
although under some circumstances, as in the case 
of interurban cars making frequent stops, it has 
been held not to constitute negligence in the absence 
of a special reason appearing for shutting such 
doors In the absence of special circumstances, 
it is not negligence to have the doors of the vesti¬ 
bule, or the drop doors over the steps, open while 
the vehicle is not in motion or is standing at a sta- 
tion,i3 or when it is just arriving or leaving the 
station.l^ 

Opening or closing. An injury caused to a pas¬ 
senger, such as that of havmg his hand or foot 
crushed by the opening or closing of a car wmdow 
or door, as where it is due to the usual lurching 
or swinging of the car, is an accident for which 


the carrier is not liable, unless it is attributable to 
negligence on the part of the earner.^® Thus, 
where the carrier’s employee does not know or have 
reason to know of a passenger’s dangerous posi¬ 
tion near a door, and he opens or closes the door, 
whereby the passenger is injured, the carrier is not 
hable,i® nor is it liable for mjuries to a passenger 
by the opening or closing of a door or window by 
another passenger but the carrier is liable, 
where its employee, knowing, or having reason to 
know, of a passenger’s dangerous position near a 
door, opens or closes such door, without warning 
the passenger of his danger, whereby he is m- 
jured.18 

It is the duty of the carrier to have the windows, 
doors, and ventilators of a passenger car closed 
while passing through a long tunnel to prevent the 


reasonable care to keep the traps 
and doors of vestibuled cars closed. 
—St. Louis Southwestern Ry Co. of 
Texas v. Christian TexCivApp., 191 
S W. 175, error refused. 

11- TJ S—^MiTiTieapolis, St. P. & S. S- 
M- Ry. Co. V Galvin, CCA Mich., 
54 F.2d 202, certiorari denied 52 
set. 407, 285 US 551, 76 LEd 
941. 

IlL—Dunn v. Chicago, R. L & P Ry. 

Co , 248 IlLApp 26. 

N. J —^McBride v. Pennsylvania R. 

Co, 123 A 765, 99 IVJLaw 464 
NY—Scott V. New York Cent R 
Co. 216 N.T.S. 163, 216 AppDiv 
623. 

Tenn—^Louisville & N R Co, v. 

Hutcherson, 8 Tenn.App 235. 

10 CJ. p 961 note 81. 

Passenger opening door 

A carrier is not responsible for the 
consequences of a passenger’s negli¬ 
gent act in opening a vestibule door 
a short time before the injury oc¬ 
curred. 

U S —^Mendelson v. Davis, C C.A. 
Neb, 281 F 18 

WVa—^Slaven v. Baltimore & O R 
Co., 171 SE 818, 114 WVa 315. 

Gate and door 

A carrier is not bound, where he 
keeps the gate on the rear coach 
fastened, to keep the door also fast¬ 
ened—^Daly V Pryor, 198 S.W. 91, | 
197 MoApp. 583 

12- Ill.—^Blair v. Chicago, O. & P. 

Ry. Co , 205 lU App. 160 | 

12- Tex —Doss v. Southwestern 

Transp Co, Civ App., 89 S.W.2d 
1092, error refused 
10 C J p 961 note 82. 

14- Ky—Louisville & N R. Co. v.j 
Spears’ Adm’r, 232 S.W. 60, 192 
Ky. 64. 

Mass.—McKay v Boston & M. R. R.. { 
188 N.E. 390. 284. Mass. 606—Carl-1 


son V Boston & M R. R., 168 
NE 171. 269 Mass 60. 

10 C J. p 961 note 83. 

15. Ky—^York v. Cincinnati, N. O. & 
T. P Ry. Co, 288 S.W 750, 216 
Ky 825. 

Mo—Crabtree v. St liouis & S. F 
R. Co, 273 SW 1104, 218 Mo.App. 
306. 

10 C J. p 965 note 16. 

Rule stated in Corpus Juris is 
cited and applied in Chadwick v 
Louisville & N. R. Co., 281 S.W. 
1018, 1020. 213 Ky. 831. 45 ALR 
1537. 

Conduct indicating or not indicating 
negligence 

(1) Conductor’s failure to keep 
hand on wheel regulating street car 
door, causing passenger’s injury, was 
held not negligence—Gorman v. City 
of Cleveland, 159 NJB3 136, 26 Ohio 
App. 109. 

(2) That train slowmg down caus* 
ed vestibule door, opened by brake- 
man, to close on passenger’s hand, 
mdicated railroad’s negligence— 
Agry V. Pennsylvania R Co, 150 A. 
401, 106 N J.Law 476, reversing 146 
A. 587, 7 N JMisc. 579. 

(3) In case of a passenger injured 
by the car door closing on his hand 
when the cax was going round a 
curve, it was held that the carrier 
could be found negligent in not hav¬ 
mg the door open far enough to 
lock—Colletto V. Hudson & M. It. 
Co., 100 A. 200, 90 NJ.Law 315. 

(4) Other illustrations see 10,*CJ. 

p 965 note 16 [b], LcJ. . 

Xaspectisig oxiein window / 

Carriers need not mspecl v/mdow 
of passenger coach when ra’ised to 
see that it i& at proper he/ight, or 
to see that wmdows are not raised 
by passengers when ventiiiation of 
car IS required—Chadwiet'.. v. Louis¬ 
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ville & N. R Co.. 281 S.W. 1018, 213 
Ky. 831. 45 A.L R 1537. 

16. Mich—Camp v. Spring, 217 N. 

W. 917. 241 Mich. 700. 

N.Y.—Siegel v. Interborough Rapid 
Transit Co., 214 N.YS. 71. 126 
Misc. 452 

10 C.J. p 966 note 17. 

17- NY—Smith v Union Ry. Co. of 
New York City, 247 N.Y.S 804, 139 
Misc 69. 

10 C J. p 966 note 18. 

18. N.Y—Grafstein v Interborough 
R Co, 189 NY.S 68. 

Tex—Schaff v. Gordon, Civ.App, 214 
SW. 638 

10 C J p 966 note 19 
Degree of care 

(1) Carrier owed highest degree 
of care to passenger whose fall was 
caused by premature closing of car 
door—Williams v. Hudson & M R 
Co, 141 A. 168, 6 NJMisc 337, af¬ 
firmed Williams v, Pennsvlvania R 
Co., 143 A. 921, 9 N. J Misr. 218, and 
Williams V. Hudson & M. R Co , 151 
A. 486. 105 N.J.Law 259. 

(2) Train employee, in closing 
door, IS charged with the duty of 
exercising that high degree of care 
and \)igilance to prevent injury to 
passenger that a very prudent, cau¬ 
tious, and competent person would 
ha^e exercised, failure to exercise 
? ach care constituting negligence 
mputahle to the carrier.—SchaK v. 
Gordon, Tex.Clv.App, 214 S W. 638. 
Duty to see passenger’s position. 

No duty rests on the conductor 
of discovermg that a passenger on 
the platform of a car and about to 
alight has a hand on the jamb of 
the door and seeing that the door 
is not allowed to close while her 
hand IS there.—^Polis v. Philadelphia 
& R Ry. Co, 117 A. 415 273 Pa 

591—^L’Hommedieu v. Delaware, L. 
& W. R Co., 101 A- 933, 258 Pa. 
115. 
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otherwise inevitable discomfort from smoke, cin¬ 
ders, and gas;l® but it docs not follow that an ofl&- 
cer should be provided for every car, or that the 
omission to shut out the gas and smoke would of 
itself give a passenger a right to sue for the dis¬ 
comfort and annoyance.-® 

c. Foreign Objects 

A carrier is not liable for Injuries sustained by a 
passenger slipping on snow or ice on the platforms or 
steps, or on a banana peeling, or tripping over objects 
such as baggage in the aisle unless charged with notice 
of such objects and an opportunity to remove them; 
and a carrier is not liable where injury is sustained by 
reason of objects thrown or blown into the cars unless 
It was negligent. 

While a carrier must exercise the highest degree 
of care in furnishing safe cars and apphances there- 


m as stated supra § 741 a, a different measure of 
duty has been held to prevail as to^the condition of 
the vehicle with respect to foreign objects 21 

Snow and ice. Accumulations of snow and ice 
on car steps and platforms which cannot be prevent¬ 
ed in the prosecution of the carrier’s business will 
not be imputed to it as negligence,^2 the carrier 
is liable for injuries to passengers caused by such 
accumulations, if there has been a sufficient oppor¬ 
tunity to remove such source of danger,^^ and this 
duty is not performed by merely appointing em¬ 
ployees to keep the steps or platforms in a safe con¬ 
dition 24 

Banana peels or parcels, etc. While the carrier’s 
employees have a duty to remove objects from the 
aisles and platforms of the vehicles when they have 


19u Ky—Louisville & N R. Co. v. | 
Roberts, 218 S.W. 713, 187 Ky 192, 
9 A L R 94. 

10 C J p 966 note 20. 

20. Md.—-Western Maryland R. Co. 
V. Stanley, 61 Md. 266, 48 AmR. 
96 

21. TJ S —^Livingston v. Atlantic 
Coast Line R. Co, CCAS.C, 28 
F 2d 563. 

Neb.—^Beider v. Omaha & Council 
Bluffs St Ry. Co. 272 N.W. 220. 

Or^^‘nT*Tr care 

A railroad company was held to 
the exercise of only ordinary care to 
see that hassocks provided ’n a chair 
car, and which are moved about by 
passengers at their pleasure, are not 
allowed to project into the aisle.— 
Bassell v. Hines, CCAOhio, 269 F. 
231, 12 ALR. 1361. 

Statute reguixing utmost care 

Railway must use utmost care to 
keep passageways in passenger cars 
unobstructed by objects likely to in¬ 
jure passengers.—Chicago^. R. I. & P 
Ry Co. V. Shelton, 273 988. 135 

Okl. 53. 

22. XT S.—Akin v. Chicago & N. W. 
Ry. Co, C.CA.Mmn, 21 F.2d 1000. 

Ark.—^Turner v. Hot Springs St. Ry. 

Co, 75 SW.2d 675, 189 Ark 394 
Me,—^Davis v. Waterville, F O 
St. Ry. Co.. 102 A, 374, 117 l^e. 
32 \ 

Md—Washington. B. & A. Blectrii 
R. Co. V. Fitch. 136 A, 529, 152 
Md 137 

Mass.—^Hartford v. Boston Elevated 
Ry. Co. 182 N.E 476. 280 Mass 
288—Seidenberg v. Eastern Mas¬ 
sachusetts St Ry. Co., 165 N.E 
658. 266 Mass. 540. 

NJ—Griffin v Hohorst, Inc, 185 A. 

535, 14 N J.Misc 421. 

R.I—Bines v United Electric Rys 
Co.. 148 A, 417, 50 RL 438. 

10 C.J. p 962 note 87. 

Buty as to accumulations of snow 


and ice at stations, platforms, etc, 
see supra § 719. 

Kbis rule stated in. Corpus Jtixis 
is cited and applied in Hunter v 
Public Service Ry. Co, 144 A 305, 
105 NJLaw 300. 

Condition dangerous to person exer¬ 
cising reasonable care 
If it is apparent to a reasonably 
prudent person that passengers can¬ 
not get off or on the cars, exercis- 
mg reasonable care, without danger 
of falling, the steps and platform 
should be put in such condition as 
to enable them to do so, ever though 
the tram or car must he delayed for 
that purpose.—Garvin v. Butte Elec¬ 
tric Ry. Co, 169 P. 40, 54 Mont 196. 

23. U S —Akin V. Chicago & H. W. 

Ry. Co, C.CA.Mmn, 21 F.2d 1000 
Me.—Celucci v. Cumberland County 
Power & Light Co., 183 A. 754. 

Md—-Washington, B. & A Electric 
R. Co. V. Fitch, 136 A. 529, 152 Md. 
137. 

Mo—^Taylor v. Missouri Pac. R. Co, 
279 S.W. 115, 311 Mo. 604. 

H Y.-^Altberger v. New York Con¬ 
sol. R. Co, 162 NY.S. 739. 

10 C J. p 962 note 88. 

Degree of care 

(1) The carrier should exercise 
the highest degree of care to pro¬ 
tect its passengers from penis in¬ 
cident to slippeiy steps. 

Conn —^Dunne v. Connecticut Co., 
195 A. 183. 

Minn—Gegere v. Chicago & N W. 
iRy Co., 220 N.W. 429, 175 Mmn. 
.16. 

Mo.‘—^Taylor v. Missouri Pac. R Co, 
27-9 SW. 115, 311 Mo 604—Smith 
V. jjEansas City Public Service Co, 
56 B.W2d 838. 227 MoApp. 675. 
Ohio.-^ Olszowy v. Cleveland Ry. Co, 
192 366, 47 Ohio App. 529. 

Pa—Saiunders v. Altoona & Logan 
Valley.^ Electric Ry. Co., 84 Pa. 
Super. ^85. 

10 C.J. p b5,62 note 88 [aj. 
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(2) The degree of care required 
is not the highest hut is such a 
degree of care as is commensurate 
with the risk.—Altberger v. New 
York Consol. R. Co, 162 N.YS. 739 

(3) A railroad company's duty to¬ 
ward its passengers requires it to 
use due care to keep entrances to 
its coaches free from accumulations 
of ice and snow —^Young v. Grand 
Trunk Ry, 100 A. 603, 78 N.H. 605. 

Different rule as to xallxoads and 
street railroads 

The same rule that would apply 
to the removal of snow and ice on 
cars of a through railroad tram stop¬ 
ping at stations long distances apart 
does not necessarily obtain in the 
case of an elevated railroad train 
or street car operated witnin a city 
under conditions so radically dif¬ 
ferent 

Mo.—Bate v. Hnrvey, App., 195 S 
W: 571. 

N Y —Altberger v. New York Consol 
R Co., 162 N.Y S. 739. 

Exami-ni-ng steps 

A carrier's employee is not under 
a duty to examine the step at every 
stop, and failure to examine the step 
just before the passenger alighted to 
see if there was ice on it has been 
held not to constitute negligence — 
Byrne v. Connecticut Co., 195 A. 184, 
123 Conn. 304. 

Anticipating falls 
In* freezing weather, and when de¬ 
posits of snow and ice are known to 
be, or are likely to be, on the step, 
those in charge of a street car are 
required to anticipate that a pas¬ 
senger might slip on the step—Bate 
V. Harvey, MoApp, 195 S.W 571. 

24i. N J —^Murphy v North Jersey 
St. R. Co. 80 A. 331, 81 N.J Law 
706, 35 L.RA..N.S., 592. reversing 
73 A. 1119 mem. 
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notice thereof,*® the carrier is not liable for in- 
juries occurring where a passenger slips on a for¬ 
eign object, such as a banana peeling, etc.,^® or 
trips over an object in the aisle of the car, such as 
a hassock or piece of baggage, etc.,^^ unless its em¬ 
ployees placed It there or had an opportunity to no¬ 


tice the presence of such object and remove it. 

A carrier also has a duty to protect passengers 
from articles falling-® from an overhead rack.^® 

Objects throTxin or blozvn into car^ etc. A carrier 
is not liable for injuries sustained by a passenger 
by reason of objects which are thrown or blown in- 


25. Iowa—Costello v. Chicago, R. I 
& P Ry. Co.. 217 N.W. 434. 205 
Iowa 1077. 

Pa—Wood V. Philadelphia Rapid 
Transit Co. 104 A. 69. 260 Pa. 481, 
L R A 1918P 817. 

Tex—^Houston Electric Co. v. Bragg, 
ComApp., 27j5 SW. 641, affirming, 
Civ.App, Bragg v Houston Elec¬ 
tric Co., 264 S.W 245, motion over¬ 
ruled 280 SW. 188. 

26b US —^Laviugston v. Atlantic 

Coast Line R Co-, C.C A S C, 28 
P.2d 563. 

Mo—^Vortriede v St Louis Public 
Service Co, App, 58 S W 2d 492 
—^Jones V. St Louis-San Francisco 
Ry. Co. 5 SW2d 101, 222 Mo 
App. 1220—^Tevis v. United Rys. 
Co of St. Louis, App, 185 S.W. 
738. 

Neb.—^Beider v. Omfllia & Council 
Bluffs St. Ry. Co., 272 NW 220. 

N-J.—Casale v. Public Service Co¬ 
ordinated Transport, 160 A. 326, 
10 N.J.M1SC. 611. 

N.Y.—^Moll V. Niagara Gorge R. Co, 
264 NTS. 761, 238 App Div. 528 

Tex—^Rhodes v. Houston, E. & W 
T. R. Co, Civ App, 242 SW. 263 

10 C.J. p 959 note 63 CdJ (6). 

27- Ala.—^Atkinson v. Bean, 73 So. 
479, 198 Ala. 262. 

Ill—^Hemeke v. Chicago Rys. Co, 
116 N E 761, 279 IlL 210, affirmmg 
199 IlLApp. 399—Gamer v. East 
St Louis Ry. Co., 211 Ill App. 201. 

Iowa —Costello v. Chicago, R. L & 
P Ry. Co., 217 NW. 434, 205 Iowa 
1077. 

Ky—^Hawkins v. Louisville & N R. 
Co. 202 SW. 632, 180 Ky. 295, 3 
•A.L.R. 637. 

Mass —^Phinney v. Eastern Massa¬ 
chusetts St Ry. Co, 189 NE. 52, 
285 Mass. 207. 

Mich.—Selman v. City of Detroit, 278 
NW 112, 283 Mich. 413. 

Ohio.—Cincinnati Traction Co. v. 
Hamburger, 13 Ohio Cir.Ct ,N S., 
273, affirmed 84 Ohio St. 456, 9 
Ohio L.Rep 7, 56 Cine L Bui. 123. 

Tex—Gulf. C. & S- P.'Ry. Co. v. 
Blackmon. Civ.App.. 56 S.W 2d 199, 
error refused—Bragg v Houston 
Electric Co., Civ App, 264 S.W 
245. affirmed Houston Electric Co. 
V Bragg, ComApp, 276 SW. 641, 
overruled 280 SW 188. 

10 C.J. p 902 note 43 [b], p 965 note 

11 , 12 

Hot negUgence per se 
It is not negligence as a matter 


of law for the conductor of a street 
car, with a seat running lengthwise 
on each side of car, to permit the 
bag of a passenger to remam m the 
aisle, where it is not so placed as 
to obstruct free exit and entrance 
into the car, since street railroad 
IS not bound to exercise toward pas¬ 
senger the utmost diligence in such 
case. Under such circumstances, the 
carrier will not be liable for in¬ 
juries, unless it omitted to exercise 
reasonable care in keeping the aisle 
clear—Selman ^r. City of Detroit, 
278 NW. 112, 283 Mich. 413. 

Bight to lixuig baggage 

(1) Street car passenger may car-j 
ry personal baggage to his seat and 
control its disposition, except as 
restricted by reasonable regulation 
promulgated by carrier oi by legis¬ 
lation, so long as he does not en¬ 
danger safety of fellow passengers. 
—^Bragg V. Houston Electric Co, 
Tex.Civ.App., 264 SW 245, affirmed 
Houston Electric Co v. Bragg, Com. 
App., 276 S-W, 641, overruled 280 S- 
W. 188. 

(2) Where street railroad rule for¬ 
bade brmging certain articles into 
street car, presence of suitcase in 
aisle of car did not warrant finding 
that operator violated rule, where 
suitcase was not within forbidden 
class of articles—Phinney v. East¬ 
ern Massachusetts St. Ry. Co., 189 
NE. 52, 285 Mass. 207. 

Anticipatmg injury 

In action for injuries sustained by 
falling over suitcase m aisle of 
street car, it was held that, in view 
of tlie circumstances, it might rea¬ 
sonably have been anticipated that 
baggage would be placed in aisle of 
street car, and that others, without 
knowledge of it being so placed, 
might stumble over it and fall.— 
Houston Electric Co v. Bvagg, Tex. 
ComApp., 276 SW. 641, affirming 
Bragg V Houston Electric Co., Civ. 
App, 264 S.W. 245, overruled. Com. 
App., 280 SW- 188 

Fumisliiiig employee to keep aiide 
dear 

Whether exercise of high degree 
of care required of street car com¬ 
pany to prevent injury to passenger 
required it to furnish person to see 
that aisle was free of obstructions 
would depend on conclusions which 
reasonable mmds would reach from 
the facts, and if reasonable minds 
might differ, failure to furnish such 
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person would be predicate on which 
negligence could be based, and hold¬ 
ing of trial court that negligence 
could not be predicated on allegation 
that some person should have been 
furnished by street car company to 
see that aisle was not obstructed 
when passengers were alighting was 
error—^Houston Electric Co. v. 
Bragg. TexCom.App. 276 SW. 641, 
affirming Bragg v. Houston Electric 
Co., Civ App., 264 S.W. 245, over¬ 
ruled, Com App., 280 S-W. 188. 
Insuffideiit to charge carrier 

Where passenger first testified 
that she did not see another passen¬ 
ger’s suitcase, over which she trip¬ 
ped when preparing to get off street 
car. until she was nearing home, 
and later claimed that she saw suit¬ 
case protruding into aisle when she 
boarded car and that suitcase was 
not moved throughout trip, and 
there was no evidence that conduc¬ 
tor knew of presence of suitcase in 
aisle before passenger tripped there¬ 
on, passenger could not recover, 
since her version established that 
suitcase was not m aisle long 
enough to charge earner with no¬ 
tice—Selman v. City of Detroit, 278 
N.W 112, 283 Mich. 413. 

28. Fa—^Neves v. Pennsylvania R, 

‘ Co., 145 A 602. 295 Pa. 551— 

Bickley v. Philadelphia & R. Ry 

Co., 101 A. 654, 257 Pa. 369. 

29. Pa—Creahan v Pennsylvania 

R. Co, 187 A. 51, 123 Pa.Super 

268. 

10 C.J. p 965 note 13. 

Degree of care 

A carrier is only bound to use rea¬ 
sonable care and diligence to pre¬ 
vent passengers from being injured 
by articles falling from racks in the 
cars, intended to hold the same.— 
Morris v. New York Cent, etc., R 
Co., 13 N.E. 455, 106 N.Y 678 1 

SilvJL 513—Whiting v. New York 
Cent, etc., R. Co.. 89 N.T.S. 584, 97 
App.Div. 11. 

Duty to iusn^ect 

Where proper equipment for ac¬ 
commodation of hand luggage was 
provided by railroad, responsibility 
of railroad with relation to location 
of luggage, for injuries sustained by 
passenger when struck by satchel 
which fell from rack over passen¬ 
ger’s head, extended only to duty of 
making proper inspection.—Creahan 
V. Pennsylvania R. Co, 187 A. 51, 
123 Pa.Super. 268. 
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to the car unless it is negligent.^® 

Elevators. The operator of an elevator is bound 
to exercise a general oversight of the premises to 
assure passengers' safety, but he need not antici¬ 
pate foreign objects, such as banana peels, on the 
floor due to third persons' carelessness, nor main¬ 
tain a special watchfulness therefor.^t 

§ 745. Overcrowding 

Although it is not negligence per se to receive a pas¬ 
senger on a crowded car, the earner has a duty to exer¬ 
cise care proportionate to the increased danger caused 
by the overcrowding. 

It is the carrier's duty to exercise a high degree 
of care to provide its passengers with seats -and 
with a safe place to ride, so as to prevent over¬ 


crowding,32 particularly where it has notice in ad¬ 
vance that an unusual number of passengers will 
ride on its trains and, while it is not negligence 
per se to receive a passenger on a crowded car or 
train,^^ and the carrier is not liable for a passen¬ 
ger's injuries if it exercises a proper degree of care 
for his safety in such cascs,^® yet it is its duty to 
exercise a degree of care for the passenger’s safety 
proportionate to the increased danger caused by the 
overcrowding and if it fails so to. do it is liable 
for injuries received by the passenger by reason of 
the overcrowding of the conveyance increasing the 
danger to him by his being compelled to stand or 
ride in an unsafe position, or by being put in peril 
while getting on or off the conveyance.^^ Thus, 
where a street car passenger is compelled by the 


30. Ky.—Schooler v. Louisville & 

I. R. Co., 82 S.W.2d 221. 259 Ky. 

80. 

Gamer held not liable 

(1) Interurban railroad company 
was not liable for injury to passen¬ 
ger, struck in eye by small stone 
thrown into its traction car at or 
near station, company being unable 
to deviate from its fixed route or 
guard its entire line and having no 
control or means of acquiring con¬ 
trol of persons throwing stones.into 
its cars—Schooler v. Iiouisville & I. 
R. Co. 82 SW2d 221, 259 Ky. 80. 

(2) Where stone, probably thrown 
by trailer of truck, struck bus wmd- 
shield causmg injury to passenger's 
eyes, carrier was not liable to pas¬ 
senger.—Stephenson v. Smith Motor 
Coach Co.. 47 SW.2d 932, 243 Ky.. 
153. 

<3) In action for injuries to pas¬ 
senger struck by stone thrown 
through open bus window, bus ear¬ 
ner was not negligent, if stone was 
thrown by passmg tiuck, it not be¬ 
ing dangerous to have wmdows open 
unless injury therefrom might have 
been reasonably anticipated under 
circumstances.—Bowlmg Green-Hop- 
kinsville Bus Co. v. Kdwards, 59 S. 
W.2d 584, 248 Ky 684. 

(4) Other illustrations see 10 CJ. 
p 964 note 3 [h]. 

31- Ala.—hinsley Holding Co. v 

Kelley, 158 So. 896, 229 Ala. 650. 

XnspectioiL 

(1) Failure to inspect floor of ele¬ 
vator at each floor so as to discover 
banana peel on which passenger 
slipped, not negligence, although 
owner’s rules so required.—^Thomas 
V. J. Samuels & Bro., 132 A 8. 47 
RI 206, reargrument denied 132 A. 
386. 

(2) Passenger elevator operator in 
department store was under no duty 


to inspect elevator at top floor in 
order to discover banana peel on 
which subsequently passenger slip¬ 
ped—^Thomas v. J. Samuels & Bto., 
supra. 

32. N'T—Allessi v. New York Rap¬ 
id Transit Corporation, 297 N.Y. 
S 1011, 163 Misc. 815. 

Utah.—^Taylor v. Bamberger Electric 
R. Co., 220 P. 695, 62 Utah 552. 

10 C.J. p 966 note 22 
Care required as to protection from 
crowds on stations, platforms, etc, 
see supra § 720. 

Extended quotatioii of Corpus 3vb- 
lis as to overcrowding the vehicles 
of carriers and the liability for in¬ 
juries resulting therefrom has been 
made in Jordan v. St. Louis Public 
Service Co., Mo App, lOS S.W.2d 
552, 557. 

3^ Mo—Jordan v. St. Louis Public 
Service Co., supra. 

10 C.J. p 966 note 23. 

34- m.—Walsh V. Chicago Rys Co., 
128 N.E 647, 294 Ill. 586, revers¬ 
ing 216 IlLApp 409. 

La.—Schuh v N. O. Pubhc Service, 
Inc., 5 La App. 57. 

Mass.—^Moulton v. Boston Elevated 
Ry- Co., 127 NE 886, 236 Mass. 
234—Knowles v Boston Elevated 
Ry. Co., 123 NE. 681, 233 Mass. 
347, 5 ALR. 1255. 

Pa—^Miller- v Pittsburgh, BL, B & 
N C. Rys. Co, 157 A. 330, 102 Pa 
Super 547. 

Tenn.—^Perry v. Knoxville Ry. & 
Light Co, 6 Tenn Civ.App. 243. 
Wash—Carton v. Eyres & Seattle 
Drayage Co, 201 P. 737, 117 Wash. 
536. 

10 C.J. p 966 note 24. 

3S. Mass.—^Power v. Boston Ele¬ 
vated R. Co, 161 NE 623, 263 
Mass. 553—Moulton v. Boston Ele¬ 
vated Ry. Co., 127 NB. 886, 236 
Mass 234. 

Mo—Carlson v Wells, 276 S.W. 26, 
42 A.L.R. 1319. 
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Tenn —^Perry v. Knoxville Ry. & 
Light Co, 6 Tenn Civ. App. 243 
10 C.J. p 966 note 25 
36. Ill—Walsh V. Chicago Rys Co, 
128 NE 647, 294 Ill. 586, revers¬ 
ing 216 Ill App 409. 

N J —^Egner v Hudson & M R Co , 
162 A. 554, 109 N J Law 367— 

Barney v. Hudson & M R Co, 145 
A. 5, 105 N J.Law 274 affirmed 148 
A. 917, 106 NJLaw 230, 231. 

Okl—Sand Springs Ry. Co. v. Smith, 
203 P. 207, 84 Qkl 211. 

Pa—^Miller v. Pittsburgh, H, B & 
N. C Rys. Co., 157 A. 330, 102 Pa- 
Super. 547. 

Wash —Carton v. Eyres & Seattle 
Drayage Co, 201 P. 737, 117 Wash. 
536. 

10 C.J. p 967 note 26 

37- Conn—Walker v- Connecticut 
Co., 100 A. 1063, 91 Conn. 606. 

N.Y —Allessi V. New York Rapid 
Transit Corporation. 297 N.Y S. 
1011, 163 Misc 815—Broder v. 

New York Consol R. Co, 162 N. 
Y.S 1002, 98 Misc 256. 

10 C J. p 967 note 27. 

Evidence of negligence 
An overcrowding of cars exposing 
a passenger to danger is a sufficient 
basis for a finding of negligence.— 
Allessi V. New York Rapid Transit 
Corporation, 297 NTS. 1011. 163 

Misc. 815—10 C-J. p 967 note 27 [a]. 
Elevators 

(1) An owner of a building for 
whom passenger elevators are being 
operated may be liable for injuries 
sustained m the fall of an elevator, 
although the operator was powerless 
to prevent the overloading of the ele¬ 
vator.—Campbell v Bradbury, 176 P. 
685, 179 Cal. 364. 

(2) The operator of an elevator 
has been held negligent in opening 
a door back of plaintiflC so that she 
was thrown out backward and then 
thrown over by the crowd —Chase 
v. Boston Elevated Ry. Co., 122 N.E. 
174, 232 Mass. 133. 
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overcrowded condition of the car to ride on the 
step or platform, and is injured by reason of his 
being pushed from the car by virtue of its over¬ 
crowded condition, the company may be held liable 
for his injuries.^^ 

§ 746. Liability for Collisions 

A carrier must generally exercise the highest degree 
of care to avoid collisions with other cars on the same 
track or highway, or at crossings and street intersec¬ 
tions, but it IS not liable to a passenger injured in a col¬ 
lision occurring without fault on its part. 

Collisions between trains or cars being one of 
the most common forms of danger to which pas¬ 
sengers are subjected m transportation, the carrier 
must exercise the highest degree of care and fore¬ 
sight in avoiding them, and, where an injury is 
inflicted on a passenger by reason of a collision 
caused by the negligence of the carrier, he is enti¬ 
tled to compensation in damages 9 but where the 


carrier exercises proper care under the circum¬ 
stances, it will not be liable for a collision which 
occurs without any fault on its part.*^® 

Slippery condition of track. The fact that the 
collision occurs through a car sliding, owing to the 
rails being slippery from rain or otherwise, does 
not absolve the carrier from liability as it is bound 
to anticipate such conditions, and to act according- 

ly.4l 

At intersecting lines. The duty of exercising 
proper care to prevent collisions is especially im¬ 
perative at a railroad or street car crossing. Where 
trams or cars move on intersecting lines of railroad, 
the persons in control of each must exercise a 
proper lookout for the approach of another train 
or car, and must also have their own train or car 
under proper control so that it can be stopped 
promptly and this rule applies notwithstanding 
there ig a flagman^^ or interlocking device^^ at the 


38. Mass —Moulton v. Boston Ele¬ 
vated By. Co., 127 NE. 886. 236 
Mass 234. 

Okl—Sand Springs Ry. Co. v. Snuth, 
203 P 207. 84 Okl 211. 

10 C.J p 967 note 28 
Protection from injuries from fellow 
passengers generally see supra § 
695. 

39- XT.S.—^Memphis St. Ry. Co. v. 
Bobo. Tenn, 232 P. 708, 146 C.CA. 
634, affirmed Memphis St Ry. Co. 
V Moore, 37 S Ct. 273, 243 U.S. 
299, 61 liEd 733. 

L.a—^Powe v. Morgan's li. & T. R. R 
& S. S. Co, 7 LiaApp 51. 

Mich —^Bury v. Detroit United Ry, 
164 NW. 460, 198 Mich. 447. | 

Mo.—Walquist v. Kansas City Rys. 

Co, 237 S.W. 493, 292 Mo 34. 
N.J.—King V. Steglitz, 166 A. 146, 
111 N JLaw 11. 

Tenn—^Memphis St. Ry Co. v. Ca- 
vell. 187 S.W. 179. 135 Tenn 462 
Tex.—Port Worth & R. G Ry Co. 
V. Woodward, CivApp, 254 SW. 
227. 

Wis—Ameberg v. Chicago, M. & St 
P. Ry. Co., 195 NW. 844, 182 Wis 
85. 

10 C J. p 967 note 29. 

Care govemed by situation and cir¬ 
cumstances 

Trainmen operatmg freight and 
passenger trains, colliding durmg 
snow storm, owed passenger duty to 
use care required by situation and 
circumstances —■ Sanucci v. New 
York Cent R Co.. 228 NT.S. 505. 
223 App.Div. 517. 

Proper lookout 

Motorman of railroad’s motor 
coach was under duty toward pas¬ 
senger to keep proper lookout while 
backmg mto station, and failure to 
look or to see another co^ch which 


was plainly visible was negligence. 
—St. Louis Southwestern Ry Co. v. 
Vamell, Tex Civ.App-, 97 S W 2d 320. 

40. Jjsl —^Benedict v. New Orleans 
Public Service, 120 So. 521, 9 La. 
App. 322. 

10 C J. p 968 note 32. 

41- IlL—Chicago City R. Co v. 
Schmidt, 75 NE 383. 217 IlL 396, 
affirming 117 DlApp. 213. 

10 C.J. p 968 note S'S. 

Caterpillars on track 

Presence of caterpillars on street 
car track, causing car to skid, was 
held not sudden and unforeseeable 
overwhelming natural force required 
to sustain defense of vis major.— 
Bradley v City of SeatUe, 294 P. 554, 
160 Wash. 100. 

42. Mo.—^Bergfeld v. Dunh^m^ App, 
228 S.W. 891 

Tenn.—^Memphis St. R. Co. v. Pelts, 
6 Tenn Civ A. 303. 

10 C J p 968 note 34. 

Eighest degree of care 

It is the duty of the operatives 
of a street car approaching a rail¬ 
road crossing to use the highest de¬ 
gree of care to ascertain if there is 
any train closely approaching the 
crossing, to prevent injury to pas¬ 
sengers on the street car—^Bergfeld 
v. Dunham, Mo App., 228 S.W. 891. 
lEotoxinaaL faiutiug 

Where a street car motorman 
fainted in his cab and caused a col¬ 
lision, injurmg plaintiff, the respon¬ 
sibility of the street car company 
for the motorman’s failure to exer¬ 
cise reasonable care, where the mo¬ 
torman had warnings of the faint- 
mg spell, must be determmed in the 
same manner as any other question 
arising in the course of the motor- 
man's employment ^ Goldman y. 
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New York Rys. Co.. 173 N.Y.S 737. 
185 App Div 739. 

H'lii-roads and street railroads dis¬ 
tinguished 

‘Tn the absence of statutory regu¬ 
lations, there is an element of dif¬ 
ference^ between the duties required 
of the servants of a steam railroad, 
and those of an electric street rail¬ 
road in approaching a crossing 
where the view is obstructed, such 
as the one we are considering. Por 
instance, the street railroad employe 
may be required, if the place of 
crossing is more than ordinarily dan¬ 
gerous, to stop the car before going 
on the crossing, and if necessary go 
forward to a point where he can see 
whether it is safe to proceed, and 
look and listen for an approaching 
train ”—Vincennes Tract. Co v. Cur¬ 
ry. 109 NE 62. 65, 59 IndJ^pp. 683. 
Freight train 

The same degrree of care is re¬ 
quired m the operation of a freight 
train at an intersection of tracks as 
that required of a passenger train, 
since in either case huma^ life is at 
stake—Van Orman v. D^dce Shore, 
etc. R Co., 115 NW. 968, 152 Mich- 
185. 

A contract between carriers as to 
the stopping of trains at an inter¬ 
section of their roads cannot affect 
the care which a carrier owes to its 
passengers to avoid collisions — 
Washington, etc.. R Co. v. Trimyer, 
67 S.E. 531. 110 Va 856. 

43. Iowa—^Parker v. Des Moines 
City R. Co., 133 NW. 373, 153 Iowa 
254. Ann.Cas.l913E 174 

Mo —Augustus V Chicago, etc, R 
Co., 134 SW. 22, 153 Mo.App 572. 

44. Mich.—Van Orman v. Lake 
Shore, etc., R. Co., 115 N.W. 968. 
152 Mich. 185. 
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crossings, or the company whose passenger is in¬ 
jured has the right of way.^® Thus the driver or 
conductor of a street car, when approaching a rail¬ 
road crossing, should go forward to see that there 
IS no danger in running his car over the crossing,^® 
notwithstanding there are crossing gates and they 
are open,'*^ particularly when the view of the rail¬ 
road is obstructed and, even though the conduc¬ 
tor has gone forward, it is negligence on the part 
of the driver of the car to follow so closely with 
his car as not to be able to avail himself of a warn¬ 
ing, if given>® 

Busses, etc., crossing tracks. The driver of a bus 
or other vehicle carrying passengers for reward 
must exercise a high degree of care when crossing 
railroad or street railroad tracks, and the carrier is 
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liable where a collision occurs through its negli- 
gence.50 

Statute or ordinance. The violation of'a statute 
or ordinance requiring street cars to stop before 
going on to railroad crossings is such negligence as 
will render the street car company liable for inju¬ 
ries sustained by its passengers in a collision caused 
by such negligence and the violation, by a bus 
driver, of a statute requiring all automobiles to stop 
before crossing railroad tracks has been held to 
render the bus company liable as a matter of law 
for injuries sustained in a collision.52 

At grade crossings generally. A carrier, carrying 
passengers over crossings frequently traveled, must 
exercise the highest degree of care to avoid colli¬ 
sions at such crossmgs,®^ in order for the car- 


CARRIERS 


NT—Gorman v. New Tork, etc., R. 
Co., 87 NE. 682, 194 N.T. 488, 
reversmg 106 N.T S. 1127, 122 App. 
Div. 896. 

Tlie failnxe to use at a grade 
crossiiig' interlockiiig signals and 
switdies, so arranged that the sig¬ 
nal, when set against a train, opens 
a switch and either derails or side¬ 
tracks the train before it can reach 
the crossing, is not negligence with 
respect to a collision which occurs 
at the time when the crossing signal 
is set at safety for the train on 
which the injured person is a pas¬ 
senger.—Gorman v. New Tork, etc., 
R. Co., 87 N.E 682. 194 N.T. 488. re¬ 
versing 106 N.T S. 1127, 122 App.Div. 
896. 

■ftS- N.T.—Zimmer v. Third Ave R. 

Co., 55 N.T.S 308, 36 App Div. 265. 
No sapexior right of way 

Where the cars of one company 
have no superior right of way to the 
cars of another company at cross- 
mgs, such, company having no su¬ 
perior right of way is gruilty of neg¬ 
ligence if its motorman, when ap¬ 
proaching such crossing, sees the 
esur of the other company at a stop 
and proceeds forward without keep¬ 
ing his car in such control as to 
enable him to avoid a collision with 
such other car if it is suddenly 
started.—Schmidt v. Chicago City R 
Co.. 144 RlApp. 512, affirmed 88 NE 
275, 239 Ill. 494 
Statutory right of way 

That one train has the right to 
cross first by statute does not ex¬ 
cuse those in charge of each train 
from the exercise of extraordinary 
care to avoid a colhsion and conse¬ 
quential injuries to passengers.—At¬ 
lantic Coast Line R. Co. v. Adeeb, 
84 SE. 316. 15 Ga.App 842 
46. Ky.—Central Passenger R Co 
V. Kuhn, 6 S.W 441, 86 Ky. 578, 9 
Ky.Li. 725, 9 Am S R 309. 

10 C.J. p 969 note 38. 


Signaii-ng while view obstructed 

(1) The conductor of a street car, 
who signaled the motorman to cross 
the tracks of a railroad although 
his view was obstructed by the 
smoke, steam, and noise of a passing 
train has been held guilty of negli¬ 
gence.—Memphis St. Ry Co. v. Ca- 
vell. 187 SW. 179, 135 Tenn. 462. 

(2) Such conduct constitutes neg¬ 
ligence as a matter of law.—^Mem¬ 
phis St Ry. Co. V. Bobo, Tenn, 232 
P. 708, 146 CCA 634. affirmed Mem¬ 
phis St Ry. Co. V. Moore, 37 S.Ct 
273, 243 US. 299. 61 LEd. 733. 

47- Ill—Chicago, etc, R. Co. v. 

Smith, 124 111 App 627, affirmed 80 
N.E 716, 226 HI. 178 
Mo—^Mulderig v St Louis, etc, R 
Co., 94 S.W. 801, 116 Mo App. 655 

48. Ky.—Central Pass. R. Co. v. 

Kuhn, 6 SW- 441, 86 Ky. 578, 9 
Ky L 725, 9 Am S R. 309 

Mo.—^Mulderig v. St. Louis, etc, R. 
Co., 94 S.W. 801, 116 Mo App. 655. 

49. Ill—Chicago, etc, R Co. v. 

Smith, 124 Ill App 627, affirmed 80 
NE. 716, 226 IlL 178. 

50- Mich —De Jager v. Andrmga, 
217 N.W. 332. 241 Mich 474. 
Negligence as fiiatter of law 

Where driver stopped bus at rail¬ 
road crossing and after proceeding 
was struck by passenger tram ap¬ 
proaching m plam view, bus owners 
were held neghgent as matter of 
law.—^De Jager v. Andrmga, 217 N. 
W. 332, 241 Mich. 474. 

Gross negligence 

Bus driver who tned to cross 
track with knowledge of approaching 
train or who could have seen train 
if he had looked or listened was held 
guilty of gross negligence.—Gulf & 
S I R Co V. Carlson, 102 So. 168, 
137 Miss 613. 

Care of autobus driver 

(1) Autobus dnver approaching 
railway crossmg coincidently with 
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railway car must presume car mo- 
torman would continue over crossing 
without slowing—^McCarthy v. Pa¬ 
cific Electric Ry. Co., 255 P. 868, 82 
Cal App. 503. 

(2) Autobus driver approaching 
railway crossing coincidently with 
railway car has continuing duty to 
use caution in protecting passengers 
from collision—McCarthy v. Pacific 
Electric Ry Co, supra. 

(3) The rule that a person driv¬ 
ing across a street railroad track 
need exercise only ordinal y care has 
no application m an action by a 
passenger in an omnibus against its 
owner for injuries received in a col¬ 
lision at such crossing, as the car¬ 
rier should exercise a greater degree 
of vigilance.—^EYank Parmelee Co. v. 
Wheelock, 79 N E 652, 224 Ill. 194, 
affirmmg 127 Ill App. 500. 

51- Ohio—Cincinnati, D & T. Trac¬ 
tion Co V. Holbroci, 32 Ohio Cir. 
Ct 724 

10 C J p 969 note 42. 

Where view unobstructed 

A statute requiring street car com¬ 
panies to bring their cars to a stop 
before crossing a railroad track, and 
to send an employee forward to look 
out for trains, makes no exception 
of tracks where the*^ view is unob¬ 
structed—Mulderig v. St Louis, etc, 
R. Co, 94 SW. 801, 116 Mo App. 
655. 

Violation of statute or ordinance 
generally see supra, § 743. 

52. Miss—^Teche Lines v Pope, 166 
So 539, 175 Miss. 393. 

53. US—Lehigh Valley R Co. v. 
Ciechowski, CCANT, 10 P 2d 82, 
certiorari denied 46 S.Ct 352, 270 
U.S 654, 70 LEd. 783 

Sigher degrree of care than required 
by public service coTn-mifssioiL 
(1) A carrier may be held to a 
higher degree of care thaw that 
exercised m complying with the re¬ 
quirements of the public service 
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ner to be liable it must be guilty of some negligent 

act or omission.54 

At street intersections. The duty to exercise care 
to prevent colhsions is particularly applicable at 


street intersections and a passenger injured in a col¬ 
lision at a street intersection by reason of the car¬ 
rier’s negligence may recover,^® but the carrier is 
not liable where the collision occurred without fault 


commission.—Lehigli Valley R. Co 
V Ciechowski, C-CANTY, 10 F 2d 
82, certiorari denied 46 S.Ct 352, 270 
TJS. 654, 70 LEd 783. 

(2) Carrier may be required to 
maintain flagman and gates at cross¬ 
ing of much-traveled highway in ad¬ 
dition to maintaining safety signal 
prescribed by public service commis¬ 
sion—^Lehigh Valley R. Co, v. Cie¬ 
chowski. supra. 

Tfmpiy signal 

Timely crossing signal by engineer 
was held necessary, where he saw 
automobile approachmg crossing un¬ 
der circumstances which might 
drown warning of his on-coming 
passenger train—^Lehigh Valley R. 
CJo v. Ciechowski, CC.A.NT, 10 F. 
2d 82, certiorari denied 46 S Ct. 352, 
270 US 654. 70 LEd. 783. 

Duty of bus drivers, etc, crossmg 
railroad tracks see supra this sec¬ 
tion. 

54. Cal—Jackson v. Pacific Electric 
Ry Co., 46 P2d 281, 7 CalApp.2d 
287. 

Motorist disregarding crossing sig¬ 
nals 

Where motonst, disregarding dan¬ 
ger sigrnals, drove directly in front 
of interurban tram and was struck 
By tram, and particles of glass from 
automobile allegedly were blown mto 
eyes of passenger of tram who was 
sitting by open window, railroad was 
held not liable to passenger, where 
motorman was not negligent.—Jack- 
son V. Pacific Electric Ry Co, 46 P. 
2d 281, 7 Cal App.2d 287. 

55. Ill.—Schluraff v Shore Line 
Motor Coach Co., 269 IlLApp 569. 

Ija—Wilkins v- Featherstone Trans¬ 
fer Co., 100 So. 732, 156 La 601 
—^Thorgrimson v Shreveport Yel¬ 
low Cabs. App, 161 So. 49 
Mass —Froio v. Eastern Massachu¬ 
setts St. Ry. Co.. 142 NE. 255, 
247 Mass. 474. 

R L—Zmuda v McFarland, 165 A- 
446, 53 R.I 210. 

Tex—Valee v Jomer, Com App, 44 
S.W 2d 983, reversmg Eastern Tex¬ 
as Electric Co. v. Jomer, Civ App., 
27 SW2d 317. 

Care xeqnixed 

(1) A bus driver must exercise 
the highest degree of care to pre¬ 
vent collisions at street mtersec- 
tions.—Di Rossi v. Connecticut Co, 
188 A 926, 122 Conn 372. 

(2) Holding motorman to ‘lugh 
degrree of care*' to avoid collision 
with vehicle using mtersecting 
street was held proper, although ve¬ 
hicle was negligently and unlawfully 
operated.—Dallas Ry. & TerrniTial 


Co. V. Gamer, Tex Civ App , 42 S W. 
2d 665, reversed on other grounds. 
Com App.. 63 S.W.2d 542. 

(3) Street car conductor, as well 
as motorman, has duty to passenger 
to exercise highest degrree of care to 
avoid collision with automobile — 
Eappico V. St. Louis Public Service 
Co. Mo App, 41 SW2d 826. 

(4) Where street car and automo- 
j bile truck collided at street inter¬ 
section, injuring street car passen¬ 
ger, duty of both motorman and 
truck driver was to use care of an 
ordinarily prudent person under the 
circumstances.—Kelly v Internation¬ 
al Ry Co. 212 NY.S 309, 214 App 
Div. 652. 

(5) Truck driver and taxicab 
driver whose vehicles collided both 
owed taxicab passenger duty to use 
care commensurate with all circum¬ 
stances—Nelson v. Haege, 248 NY 
S 647, 232 App.Div. 56. 

(6) Drivers, gripmen, and motor- 
men of street cars are obliged to 
exercise a more exacting attention 
when they approach street crossings 
in a crowded city where vehicles and 
pedestrians may always be expected 
in front jof them —Laser v Chicago 
City R Co, 152 IlLApp 319 
Bight of way; through sLiLeets 

(1) Where an autobus was trav¬ 
eling at a high rate of speed on 
reachmg a street on which an auto¬ 
mobile was approaching from his 
right, the automobile had the right 
of way, and failure to have the bus 
under such control as to let the 
automobile pass in front of it was 
negligence, rendermg defendant bus 
owner liable to a passenger for in¬ 
jury from the collision —Baker v. 
Western Auto Stage Co., 192 P. 73, 
48 CaLApp. 283. 

(2) That driver of taxicab had 
right of way at istreet intersection 
did not alone relieve it fiom liabil¬ 
ity to passenger for negligence m in¬ 
tersection collision —^Hogan v. Mil¬ 
ler, 157 S E 540, 156 Va 166. 

(3) Taxicab driver, who had right 
of way, still had duty to keep look¬ 
out and exercise highest degree of 
care for safety of his passenger, 
could not contmue through intersec¬ 
tion oblivious to other traffic, and 
would not be excused, merely be¬ 
cause he had right of way, by neg- 
hgence of another motorist, unless 
neghgence of other motorist was 
sole cause of accident—^B-Line Cab 
Co V Lake, 110 SW.2d 1083, 270 
Ky. 763. 

(4) Motorman has no nght to 
presume that, by soundmg warning 
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at street intersection, vehicles hav- 
mg right of way will yield it—^Lou¬ 
isville & Interurban R. Co v. Kerr, 
287 S W 926, 216 Ky 407 

(5) Stage driver on through street 
having right of way could assume 
automobile approaching on cross 
street would obey law and stop be¬ 
fore entering through street. 

Cal —Gntsch v Pickwick Stages 

System. 22 P.2d 554, 131 CaLApp 

774 

La—^U’lton v Bell Cabs, App, 154 

So. 359. 

(6) However, the motorman or 
driver cannot assume that a person 
is not going to violate the law when 
every indication is to the contrary 
Ark—Arkansas Power & Light Co 

V Boyd. 65 SW2d 919, 188 Ark 

254. 

La—^Upton v Bell Cabs, supra. 

(7) In such circumstances, the 
driver was required to use such 
care to avoid accident as ordinarily 
prudent driver would have done un¬ 
der similar circumstances by im¬ 
mediately placing taxicab under 
proper control, slowing down, or 
stopping if necessary.—^Upton v. Bell 
Cabs, supra. 

Xiookont 

(1) Failure of driver of taxicab 
to observe automobile approaching 
from his right at street intersection 
notwithstanding automobile was in 
plain sight justified finding of negli¬ 
gence m action for personal injuries 
sustamed by passenger in taxicab.— 
Rosenberg v. Matulis, 166 A. 397, 116 
Conn. 675 

(2) Street car motorman observ¬ 
ing motortruck three hundred feel 
away, and falling to keep it under 
surveillance, although knowing it 
must cross his path, held negligent, 
as regards liability to injured pas¬ 
senger—^Bacon v. New Orleans Pub¬ 
lic Service, 137 So. 213, IS La.App 
96, rehearing denied 137 So. 866, 18 
La App 96 

Stopping or ddowing down at inter- 
section 

(1) Street railway is not obligat¬ 
ed to stop cars at all intersections, 
or to slacken speed so as to permit 
practically immediate stop.—^Bene¬ 
dict V. New Orleans Public Service, 
120 So. 521. 9 La-App. 322 

(2) Driver of taxicab involved m 
colhsion with truck should have 
stopped before entering from narrow 
intersecting street into wide thor¬ 
oughfare with two street car tracks. 
—^Dawson v. Toye Bros. Yellow Cab 
Co, 131 So 716, 15 La App. 326 

(3) Taxicab driver, who approach- 
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on its part®® 

On highway between intersections. A carrier, 
such as a bus company or taxicab company, etc., 
must exercise care to avoid collisions with other 
vehicles on the highway and is liable to its passen¬ 
ger where he sustains injury in a collision caused 
by its negligence.®^ However, the carrier is not lia¬ 
ble where it was not negligent®® 


§ 747. Concurrent Negligence of Two 

Carriers 

Generally each earner is liable to a passenger in¬ 
jured in a collision caused by the concurrent negligence 
of such carriers. 

Where a passenger is injured in a collision caused 
by the concurrent negligence of two carriers, the 
general rule is that each carrier is liable,®® and the 


ed blind intersection at forty miles 
per hour without slowing down and 
rammed into automobile traveling at 
twenty miles per hour and which 
had slowed down before reaching in¬ 
tersection and was then in intersec¬ 
tion, having right of preemption, 
was held negligent.—Holland v- 
Owners* Automobile Ins. Co. of New 
Orleans, La-App., 155 So. 780. 

(4) Bus driver approaching inter¬ 
section at thirty-five miles per hour, 
and colliding with motorist slowly 
crossing intersection, injuring bus 
passenger was held negligent.— 
Sloan V. Original Stage Line, 12 P-2d 
465, 124 CaLApp. 317. 

(5) Driver of taxicab entering 
through trafi5.c street was not re¬ 
quired to stop, as regards liability 
to passenger, where no stop sign 
had been erected—Ramsdell v Fred¬ 
erick. 285 P. 219. 132 Or 161 

on officer’s signal 

As regards bus company's liability 
for injuries to passenger resulting 
from mtersectional collision, traffic 
officer’s signal for bus driver to pro¬ 
ceed and sigrnal for on-coming auto¬ 
mobile to stop did not authorize bus 
driver to proceed in negligent man¬ 
ner or to proceed at all if to do so 
necessarily, exposed passengers to 
harm.—Di Hossi v. Connecticut Co., 
188 A 926, 122 Conn. 372. 

Sapenor rights of sLrect railroad 

(1) While street car companies do 
not have exclusive use of tracks, 
their nghts are superior to traveling 
public’s, and street cars have right 
of way.—Ruthberg v. Philadelphia 
Rapid Transit Co., 151 A. 19, 300 Pa. 
536. 

(2) Street car motonuan. although 
believing he had superior nghts on 
highway, had duty of using due care 
to prevent impending collision with 
truck.—Moraski v. Philadelphia Rap¬ 
id Transit Co., 142 A. 276. 293 Pa. 
224. 

(3) Motorman of trolley car, al¬ 
though having superior right of way, 
has duty of controlling car, so as to 
avoid collision.—Caplan v Philadel¬ 
phia Rapid Transit Co, 92 Pa.Super. 
251. 

(4) In an action for personal in¬ 
juries against a street railway com¬ 
pany and the driver of an automo¬ 
bile which collided with a car of the 
company, by a passenger of the com¬ 


pany who at the time was in its 
car, it is not error for the trial 
court to grant a prayer for instruc¬ 
tion asked by the railway company 
that the car of the company had a 
preferential right of way which its 
codefendant was required to respect. 
—Pistono V. Washington R & F 
Co., 46 App.D.a 479. 

56. La.—Benedict v. New Orleans 
Public Service, 120 So. 521, 9 La- 
App. 322. 

Pa—^Ruthberg v. Philadelphia Rap¬ 
id Transit Co., 151 A 19, 300 Pa¬ 
ss 6—^Rosen v. Philadelphia Rapid 
Transit Co, 100 Pa Super. 242. 

57. Ill.—^Lavm v. Yellow Cab Co., 
App.. 4 NE2d 50. 

Pa—Brown v. Cunningham Cab Co., 
92 Pa.Super. 356. 

Driving in center of highway 

Bus driver's action, in driving 
within few feet of center of high¬ 
way when there was unoccupied, 
space the width of the bus to the 
right on the highway, constituted 
negligence as regards bus company's 
liability for passenger's injuries 
when bus was sideswiped by auto¬ 
mobile —^Ross V. Bay City Transit 
Co.. 56 P2d 247, 12 Cal.App.2d 639. 

Lookout 

(1) Operator of stage owed pas¬ 
senger duty to keep proper lookout 
ahead, together with observation of 
condition of road to avoid obstruc¬ 
tions.—^Poropat V. . Olympic Penin¬ 
sula Motor Coach Co., 299 P. 979, 163 
Wash- 78, 

(2) Bus driver was required to be 
on lookout for animals m highway, 
regardless of stock law making it 
unlawful for animals to run at large 
in county.—^Tennessee Coach Co. v 
Young, 80 S,W2d 107, 18 Tenn.App. 
592. 

Bus on. car tracks 

A bus driver is a common carrier 
required to exercise the utmost care 
and diligence for the safety of his 
passengers, and the jury may find 
that he is thereby required while 
driving along a street car track to 
look behmd at intervals to ascertain 
whether a street car is approaching 
The utmost care and vigilance which 
the driver of a bus owes to his pas¬ 
sengers under Civ Code § 2100 re¬ 
quires him when driving along an 
interurban track to exercise the ut¬ 
most care to hear the warning signal 
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of a car approaching from behind, 
and to turn off from the tracks as 
soon as he safely can do so, and 
it IS negligence for him to remain 
upon the tracks after hearing such 
signal merely because it was more 
comfortable for the passengers — 
Simmons v. Pacific Electric Ry. Co, 
212 P 637, 60 Cal App. 129 
Avoidance of obstructions or vehi¬ 
cles by railroad or street railroad 
company see infra § 748. 

58- Ky.—^Dix v. Gross, 111 S.W-2d 
673, 273 Ky. 231 

N.J.—De Stefano v. Yellow Cab Co, 
126 A 429, 2 N J.Misc. j006 
N Y —Gehm v. Yellow Taxi Corpora¬ 
tion. 281 NYS 320, 245 App Div. 
816 

Ohio —Cleveland Ry. Co v. Orwig, 
177 N.E 201, 124 Ohio St- 134. 

Sounding horn 

Bus driver’s failure to sound horn 
when about to meet and pass truck 
was held not negligence under stat¬ 
ute which requires sounding of horn 
only when about to pass another ve¬ 
hicle going m same direction — 
Gager v Teche Transfer Co, La 
App. 153 So. 69. 

Slowing down, not negligence 

Slowing down by a carrier where 
he could not see m front oi him has 
been held not an act of negligence 
as respects the crashing into the 
rear of the car by another car, on 
the contrary, it was the duty of the 
carrier to slow down or to stop m 
such circumstances — Wilford v 
Cooper, 98 S.W 2d 39, 266 Ky. 64. 

Ot^-mr'nce inapplicable 

Where an automobile backed 
across the sidewalk into a bus stand¬ 
ing m the street parallel to the side¬ 
walk at a time when the street was 
lighted, but the interior of the bus 
was not lighted, whereby plaintiff 
was injured as he was in the act of 
boarding the bus, the carrier was not 
liable for negligence as the New 
York City ordinance requiring bus 
companies to light the interior of 
their busses is for the accommoda¬ 
tion and convenience of its passen¬ 
gers, and not to warn users of high¬ 
way.—Kerner v Surface Transp. 
Corporation, 2 N.T.S 2d 356, 166 

Misc 742. 

59- US.—Little v. Hackett, NJ. 6 
S-Ct. 391, 116 US. 366, 376, 29 L. 
Ed. 652. 
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passenger may sue either of them, or he may join 
them in one action, as shown infra § 760, and the 
fact that those operating the train or car on the 
crossing track are negligent will not relieve the 
carrier of the passenger from liability for injury to 
him if its employees might, in the exercise of the 
highest degree of care and precaution, have avoided 
the collision.®® This rule applies where a collision 
IS caused by the concurrent negligence of a street 
railroad company and a sight-seeing automobile,®^ 
or of a railroad company and a hackman,®^ or of 
a bus company and a taxicab company,®^ or of two 
taxicab companies.®^ 

The liabihty of a carrier to an injured passenger 
where an mjury occurs through the concurrent neg¬ 


§ 748 

ligence of the carrier and a third person generally 
is treated supra § 709. 

§ 748. Avoidance of Collisions with 

Animals, Vehicles, or Other Obsta¬ 
cles on or near Track 

A railroad or street railroad company is generally 
held to the highest degree of care in avoiding collision 
with obstacles or vehicles on or near the track 

The highest degree of care is required in avoid¬ 
ing collision with obstacles on or near the track 
from which danger may be anticipated,®® although 
the obstruction is caused by an agency over which 
the carrier has no control;®® and this is the rule 
as to animals on, or which may be about to come 
on, the track,®*^ and also applies to a veliicle,®^ not- 
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Cal.—Simmons v. Pacific Electric 
Ry. Co. 212 P. 641, 60 Cal.App 
140. . 

Ga.—Central of Georgia Ry Co. v. 
Wheat. 122 S-E 794, 32 Ga.App 
151. 

Ind—Union Traction Co. of Indiana 
V Alstadt 143 NE. 879, 195 Ind 
389 

N.J —^Matthews v. Delaware. L. & W. 
R. Co, 27 A. 919, 56 NJ.Law 34, 
22 Ii.RA 261 
10 CJ p 970 note 45. 

The role as laid down, in Corpus 
Juris IS cited and applied in Sim¬ 
mons V. Pacific Electric Ry. Co., 212 
P 637, 641, 60 CalApp 129. 

In Fennsylvaaia 

(1) It has been held that a taxi¬ 
cab company, whose driver stopped 
cab with rear wheel between trolley 
rails, and street railway company, 
whose motorman should have seen 
wheel there and had ample time to 
stop car before collision were con¬ 
currently negligent and jointly an4 
severally liable —^Hughes v Pitts¬ 
burgh Transp. Co., 150 A. 153, 300 
Pa. 55. 

(2) However, in an earlier case it 
was held that only the earner with 
whom the passenger had contracted 
for carriage is liable—^Lockhart v. 
lachtenthaler, 46 Pa. 151. 

CO- US —Memphis St. Ry. Co. v. 
Bobo, Tenn. 232 P. 70S, 146 Ca 
A 634, affirmed Memphis St. Ry. 
Co. V. Moore. 37 S.Ct. 273, 243 U S. 
299, 61 L.Ed. 733. 

Tenn—Memphis St. Ry Co. v. Ca- 
vell, 187 SW 179, 135 Tenn. 462. 
10 C.J. p 970 note 46. 

m. Mo—McFadden v. Metropolitan 
St. R Co, 143 S.W. 884, 161 Mo. 
App. €52. 

62. N.Y—^Jerome v. New York Rys. 
Co. 179 N.YS. 777, 190 App.Div. 
311 

10 C,J, p 971 note 49. 


63. N.J —Koplow V. Hiczwa, 134 A. 
891, 4 N J.M1SC. 904. 

64- N.J—^Dickson v Ackerman, 168 
A 269, 111 NJLaw 583 

65. Pa —■ Hughes v. Pittsburgh 
Transp. Co, 150 A 153, 300 Pa. 55. 
10 C J. p 971 note 50 
Elevated railroad pillars 
A street car conductor is bound 
to take notice of the distance be¬ 
tween his cax and the pillais of an 
elevated railroad m the street, and 
of the size of a passenger standing 
on the runmng board, m determining 
whether it is safe to permit the car 
to pass a pillar before the passen¬ 
ger has had time to enter the car. 
but It is not necessarily negligence 
m every case to allow the car to 
pass the pillar while a passenger is 
standmg on the running hoard, as a 
street railroad company is not bound 
to anticipate that a passenger stand¬ 
ing on the running hoard of an open 
car will swing back so as to come 
m contact with a pillar of an ele¬ 
vated railroad sufficiently distant to 
permit the passenger standmg 
the position first assumed by him to 
pass it in safety, although the pas¬ 
senger found such movement con¬ 
venient in order to swing hinnself 
more easily up into the car—Cana- 
van V. Interurban St. R. Co., 87 N. 
Y S. 491. 

Paring car on other U'lck 

A street car company is liable 
for the death of a passenger who, 
while standing on the inside runnmg 
board of an open car, was struck by 
a car from the opposite direction on 
the other track, if the bell on such 
car was not sounded.—Kalis v. De¬ 
troit Umted R Co., 119 N.W. 906, 
155 Mich. 485. 

Warning of danger 

(1) It was not motorman's abso¬ 
lute duty to warn open trolley car 
passenger of possible danger as car 
approached parked vehicles.—^Maher 
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V. Connecticut Co, 155 A. 854, 113 
Conn 556. 77 A.L R. 426 

(3) Street railroad company is not 
bound to warn passenger of prox¬ 
imity of pole to its tracks, where 
danger was known to passenger and 
was obvious—^Milliken v. Rhode Is¬ 
land Co.. 99 A. 1023. 40 R I. 82 
66. La.—^Larose v New Orleans 
Public Service. 119 So. 908, 10 Lsl 
App. 91. 

10 C J. p 971 note 51. 

67- Tex—Scott V. Texas Electric 
Ry Co.. Com App. 33 SW2d 641, 
reversing Texas Electric Ry. Co. 

V Scott, Civ App., 21 S.W 2d 24. 

10 C J. p 971 note 52. 

63. La—Larose v. New Orleans 
Public Service, 119 So. 908, 10 La 
App. 91. 

Pa —^Petri v. Pittsburgh Rys Co., 
195 A. 107. 

Wis.—^Moen v Madison Rys. Co, 
243 NW. 505. 208 Wis. 388—Moen 

V Madison Rys. Co, 243 N W. 503, 
208 Wis 381. 

10 C J p 971 note 53. 

Duty in. passing aniTnai drawn ve¬ 
hicle 

Motorman of street car, passing 
unattended aninnal-drawn vehicle, 
need only ascertam sufficiency of 
margm and proceed at reasonably 
slc^w speed, unless animals appear 
restive—^Larose v. New Orleans 
Public Service, 119 So 908, 10 La. 
App. 91- 

Idahllity dependent on negligence 
A street railway company was not 
liable for injuries to a passenger 
who was knocked from the runmng 
board of a car by a truck standing 
in the street, if the motorman could 
not have stopped the car after he 
saw or had an opportumty to see 
the truck.—Virginia Ry. & Power 
Co. v. Cherry. 105 SB. 657, 129 Va. 
262. 

Collisions at street intersections or 
railroad crossings see supra 9 746. 
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withstanding the carrier has a paramount right of 
way,®^ and notwithstanding the driver of the vehi¬ 
cle is negligent^® However, the carrier will not 
be liable if it exercises due care and the collision 
could not have been reasonably anticipated,^^ as 
where a collision with a wagon is caused by a sud¬ 
den movement of the horses attached thereto.^^ 

§ 749- Dangerous Rate of Speed 

A carrier may run its train or cars, without being 
guilty of negligence per se, at. any rate of speed con¬ 
sistent with the safety of its passengers in the absence 
of a statute or ordinance limiting such speed. 

In the absence of a statute or ordmance to the 
contrary, it is not negligence per se for a earner 


to run its train or car at any rate of speed con¬ 
sistent with the safety of its passengers,even 
though the rate of speed is in excess of the sched¬ 
uled rate,^^ particularly where the excessive speed 
results from defective machinery, which defects 
are not known and could not be known by the ex¬ 
ercise of the highest degree of care, and which 
prevent the engineer or motorman from controlling 
it.^® However, the rate of speed at which a tram 
or car is run may be dangerous in view of the cir¬ 
cumstances or conditions under which it is operat¬ 
ed, or because the particular place is such as to re¬ 
quire precautions in that respect, and under such 
circumstances and conditions may constitute negli- 


69- Pa — Huglies v. Pittsburgh 
Transp. Co. 150 A. 153, 300 Pa 
55. 

10 C J. p 968 note 30, p 971 note 53. 
Shazp lookout 

While it IS not the carrier's duty 
•to anticipate and provide against 
every exigency or possible contin¬ 
gency which may suddenly arise m 
the operation of the lines, it is car¬ 
rier's duty and that of its employees 
to keep a sharp lookout and be able 
to stop the car in the face of dan¬ 
ger It IS duty of motorman of 
street car to keep a constant lookout 
ahead and to have such control of 
his car as to avoid dangers ordi¬ 
narily mcident to its operation and 
also to avoid such unusual and un¬ 
expected dangers as he sees in time 
to avoid.—^Petri v. Pittsburgh Rys. 
Co, Pa, 195 A. 107. 

Absence of negligence not necessa¬ 
rily shown 

Fact that headlight on motor truck 
on side near track was not lighted 
did not show that motorman was 
not negligent m colliding therewith 
but was only circumstance.—^Tuttle 
V Connecticut Valley St. Ry. Co., 132 
N.F. 360, 239 Mass. 553. 

70. Pa. — Hughes v. Pittsburgh 
Transp. Co., 150 A. 153, 300 Pa 
55. 

10 C.J. p 968 note 31 

Vehicle foUowing car 

If a street car conductor knew 
that an automobile was followmg a 
street car at such a rate of speed 
and in such close proximity thereto 
as to make it dangerous to a pas¬ 
senger on the rear platform to stop 
the car at a place not an ordinary 
stoppmg place, it would he negli¬ 
gence for him to do so under the 
last clear chance doctrine, independ¬ 
ent of the duties of the company to 
a passenger—^Louisville Ry. Co. v. 
Rice. 250 S.W. 863, 199 Ky. 196. 

71. Cal —^Souza v. Market St. Ry. 
Co.. 289 P 665. 106 CalApp. 347. 

Ky.—Louisville Ry. Co, v, Him- 


baugh. 82 S.W.2d 776, 259 Ky. 604 
—^Louisville Ry Co v. Rice, 250 
S.W 863, 199 Ky. 196. 

Ohio.—^Youngstown Municipal Ry. 

Co. V. Chismar, 8 N E 2d 156, 54 
Ohio App. 481. 

R.L—^Rohl V. United -Electric Rys. 

Co.. 149 A. 375, 50 RL 478 
10 CJ. p 968 note 30 [b], p 971 
note 54. 

Overswing 

Street railway owes no duty to 
keep lookout to prevent collision 
from overswmg or to warn of dan¬ 
ger until actually known. Street 
railway employees could assume that 
automobile driver would not attempt 
to pass between parked truck and 
turning street car.—Wheeler v. Des 
Moines City Ry. Co, 215 N W. 950, 
205 Iowa 439, 55 AL.R. 473. 
Son-nAing gong 

(1) Street car motorman was held 
not negligent in failing to sound 
gong, where car was lighted and vis¬ 
ible to driver of bus which collided 
with car.—Rohl v. United Electric 
Rys. Co, 149 A, 375, 50 R L 478. 

(2) Municipal ordinance providing 
that gong on street cars should be 
sounded at least one hundred feet 
distant from all street intersections 
and while passing such mtersections 
held inapplicable in suit against 
company by passenger on car for 
injuries sustained m collision be¬ 
tween street car and automobile 
which did not occur at intersection 
—^Youngstown Municipal Ry. Co. v. 
Chismar, 8 N.E.2d 156, 54 Ohio App 
481. 

VAiiiAie foUowing car 

A street car conductor may as¬ 
sume, in the absence of mdication to 
the contrary, that an automobile 
following the car will be driven with 
such care that it can stop before 
colliding with the street car, even 
if the street car stops at an unex¬ 
pected. place, since the automobile 
driver is charged with knowledge 
that street cars frequently do stop 
at other than the regular stopping 
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places.—Louisville Ry Co. v. Rice, 
250 S.W. 863. 199 Ky 196. 

Assnmi-ng Vehicle would dear track 
As long as driver of truck round- 
mg curve with left front wheel on 
space between inside rails of tracks 
was apparently able to give street 
car approaching curve from opposite 
direction, a clear track, motorman 
was entitled to assume that he 
would do so—Wilkerson v Pitts¬ 
burgh Rys Co., 163 A. 909, 309 Pa 
381. 

72- La—Larose v. New Orleans 
]^blic Service, 119 So. 908, 10 La. 
App. 91. 

10 C.J. p 971 note 55. 

73. Ala—Central of Georgia R Co. 
V. Robertson, 83 So. 102, 203 Ala 
358. 

Ill.—^Letush V. New York Cent R. 

Co., 267 Ill App 526. 

Wis—Smith V. Chicago, N S. & M. 

R. R., 193 N.W 64, 180 Wis 259 
10 C.J. p 972 note 57. 

DerailTni>-nt not foreseeable 

Conduct of motorman of inter- 
urban car to have been negligent in 
actionable sense, must have been 
such that derailment because of 
speed ought reasonably to have been 
foreseen by him Alleged excessive 
speed of mterurban' cajr was held 
not to entitle passenger injured by 
overturning of car to recover, where 
overturning of car was caused by 
collision with automobile, driver of 
which had unobstructed view of two 
thousand feet toward approaching car 
for last five hundred feet of his ap¬ 
proach to intersection, since motor- 
man could not have foreseen that 
driver of automobile would not stop. 
—Bleul V Milwaukee Electric Rail¬ 
way & Light Co., Wis, 271 N.W. 1. 

74. Tenn—East Tennessee, etc, R- 
Co V Wmters, 1 S.W. 790. 85 
Tenn 240. 

10 C.J. p 972 note 58. 

75- Ky—South Covington, etc, St 
R Co V. Barr, 144 S.W. 755, 141 
Ky. 549. 
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gence as to passengers thereon,"^6 even though it is 
less than the rate allowed by statute or ordinance 
and in accordance Avith this rule it is the duty of 
the employee in charge of the motive power of a 
tram or car so to regulate its speed as to have it 
under control, and to slow up, and, if necessary, to 


stop, when danger is imminent.'^* 

Violation of statute or ordtnance. Where stat¬ 
utes or ordinances limiting the rate of speed are 
held to be for the benefit and protection of passen¬ 
gers, it is generally held to be negligence per se 
to run at a greater rate of speed but where a 


76. Ala—^Alabama Power Co. v Ed¬ 
wards, 121 So 543. 219 Ala 162 
La —Haynes v. Louisiana Ry. & 
Nav Co. 74 So 538. 140 La. 1019 
—^Matteson v Teche Greyhound 
Lines. App. 178 So 272 
Mich—^Bury v Detroit United Ry., 
164 NW 460. 198 Mich. 447 
Pa —^Deady v Philadelphia Rapid 
Transit Co, 100 Pa Super. 208. 
Tenn — Tennessee Coach Co. v. 
Young. 80 S.W.2d 107, 18 Tenn 
App 592. 

10 CJ P 972 note 60. 

ICay constitute neglig'ence 

The fact that an electric street 
car was going at the rate of twelve 
or fifteen miles an hour in passing 
over a frog at a curve where the 
carrier's rules required that cars 
should not run faster than four 
miles an hour has been held to be 
evidence of negligence on the part 
of the motorman in running the car. 
—Sweetland v Lynn, etc, R, Co, 59 
NE 443, 177 Mass. 574, 51 LRA. 
783 

Xt is negligence toward passengers 

(1) To run a street car at great] 
speed when approaching a switch.— 
Alabama Power Co v, Edwards, 121 
So 543, 219 Ala 162. 

(2) Knowingly to drive through 
loose rock at rapid speed under cir¬ 
cumstances where rocks may be 
thrown and injure some one.— 
Bowling Green-Hopkinsville Bus Co 
V Edwards. 59 S W 2d 584. 248 Ky 
684. 

(3) It was gross and wanton neg¬ 
ligence on part of locomotive engi¬ 
neer to rrn tram at high speed with 
notice that there was water over 
track ahead —^Illinois Cent. R Co. v. 
Cole, 74 So 766, 113 Miss 896. 

(4) Violation of rule to regulate 
car when headlights are turned off 
so as to be able to stop within 
range of vision was held evidence of 
negligence —^Tuttle v. Connecticut 
Valley St Ry. Co., 132 NE. 360, 
239 Mass 553 

(5) Taxicab driver's attempt to 
cross highly-traveled, sleety street 
at twenty-five miles an hour at night 
while snow was falling was held 
negligence — Barrows v. Checker 
Taxi Co. 195 N.E. 112, 290 Mass 
231 

(6) Other illustrations see 10 CJ 
p 972 note 60 [a]. 

It is not negligence toward pas- 
sengms to run a trolley car at a 
speed of about ten miles per hour; 
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where the street was free of traflic, 
the road and rails were dry, and the 
car was lighted —^Rohl v United 
Electric Rys. Co, 149 A 375, 50 R. 
I 478 

Crowded car or train 

(1) Where the seats, aisles, and 
platform of a street car are crowd¬ 
ed, the carrier should ‘ so regulate 
the speed as to use the highest de¬ 
gree of care for the safety of pas¬ 
sengers consistent with the practical 
operation of the car —Alton Light, 
etc. Co. V. Oiler. 75 NE 419, 217 
Ill. 15. 4 LRA.NS., 399, affirming 
119 Ill App. 181. 

(2) Where a person is accepted as 
a passenger on a street car which 
is so crowded that he is compelled j 
to stand on the rear platform and 
hold on by the handrail, and while 
in this position, and without notice 
to him, the car is driven around a 
curve in the track without slacken¬ 
ing speed, in violation of a rule of 
the company requirmg the speed to 
be reduced one half in rounding 
curves, and he is violently thrown 
from the car and injured, such facts 
are sufficient to establish negligence 
on the part of the carrier entitling 
the passenger to recover for his in¬ 
juries —Gatens v. Metropolitan St. 
R. Co, S5 N.YS. 967, 89 App Div. 
311, affirmed 73 NE. 1124, 191 N.Y. 
515—^Lucas v. Metropolitan St. R. 
Co, 67 NTS. 833, 56 App Div. 405. 

(3) Where in such a case a pas¬ 
senger is thrown from the platform 
as the tram rounds a curve at a 
speed of from twenty-five to thirty 
miles an hour, the carrier is liable 
for his injuries, although an ordi¬ 
nance permits trains to run thirty- 
five miles an hour at the place of 
the accident—Chicago, etc., R. Co. v. 
Newell, 72 NE 416, 212 Ul. 332, ap¬ 
peal dismissed 25 S Ct. 801, 198 U.S. 
579, 49 LEd. 1171. 

The conductor of a street car, be¬ 
ing in control of the movements 
of the vehicle, is negligent if he al¬ 
lows the motorman to proceed at so 
excessive a rate of speed as to en¬ 
danger passengers.—Mobile Light, 
etc., Co. v. Hughes, 67 So. 278, 190 
Ala 216. 

Knowledge of conditions 

The employees of a carrier are 
charged with knowledge of the con¬ 
dition of the carrier's railroad track 
at a point where excessive speed 
would be likely to cause derailment 
—^Houston, etc., R. Co. v. Cheatham, 
113 S.W 777, 52 Tex.Civ~APp. 1. 
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77- Ill.—Chicago, etc, R Co. v. 
Newell, 72 NE. 416. 212 Ill. 332, 
appeal dismissed 25 S.Ct. SOI, 198 
U.S 579, 49 L.Ed 1171. 

78. La—^McMahon v New Orleans 
R, etc, Co. 53 So 857, 127 La. 
544, 32 L R A.N.S . 346. 

10 C.J. p 973 note 62. 

Another vehicle in road 
Driver of bus must keep machine 
under such control after discovering 
another vehicle ahead, to avoid ac¬ 
cident. In passenger's action for m- 
juries, bus driver seeing truck enter 
road one hundred twenty-five feet 
away and failing to get bus suffi¬ 
ciently under control to avoid colli¬ 
sion. but dependmg on truck getting 
out of way, held negligent —^Mah- 
fouz V. Interurban Transp- Co. 135 
So. 740, 17 La App. 241. 

79. U S.—^Harmon v. Barber, Ohio, 
247 F 1, 159 CCA 219, certiorari 
denied 38 S Ct. 335. 216 US. 666. 62 
L.Ed 929. 

Tenn—^Blount County v. Perry, 7 
Tenn.App. 340. 

Wash.—^Singer v. Martin, 164 P. 

1105, 96 Wash. 231. 

10 C J. p 973 note 63. 

Through streets 

Statutory duty of driver of stage 
on through street was to drive at 
careful and prudent speed, having 
due regard to traffic, surface, and ’ 
width of highway. Statute hmiting 
speed to fifteen miles an hour at in¬ 
tersection held controlled by sub¬ 
sequently enacted provisions respect¬ 
ing through highways. One driving 
vehicle on established through, high¬ 
way appropriately marked with stop- 
signs at intersections need not re¬ 
duce speed at intersections to fifteen 
miles an hour, but rate of speed, 
imless governed by local regulation, 
is controlled by statute requiring 
speed not greater than is reasonable 
and proper —^Gritscb v. Pickwick 
Stages System, 22 P 2d 554, 131 CaL 
App. 774. 

ControUix^ statute as to street raiL 
road 

Motor Vehicle Act, limitmg speed 
to twenty miles per hour, has no 
application to vehicles operated on 
stationary rails or tracks, and hence 
does not repeal an ordinance limit¬ 
mg the speed of street cars to ten 
miles, and so render erroneous an 
instruction predicating liability for 
injury to a passenger on a violation 
of such ordinance.—McKmnon v- 
Umted Railroads of San Francisco. 
203 P. 122, 55 CalApp. 96. 
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regulation of speed is intended for the benefit of 
persons crossing the track, a violation of such reg¬ 
ulation does not raise an imputation of negligence 
per se m favor of an injured passenger.^® 

§ 750. Sudden Jerks and Jolts 

A carrier is rot liable for jerks or Jolts which are 
necessarily incident to the use of the conveyance, but 
the rule is otherwise where the jerk or Jolt is unneces¬ 
sary, or sudden and violent. 

It may constitute negligence that the train or car 
is so operated that, by jerking or jarring, passen¬ 


gers are imperiled who are properly conducting 
themselves with reference to their transportation, 
and the conveyance must be operated with regard to 
the situation of the passengers as known to, or as it 
should be known to, the employees in charge.^! 
Thus it may constitute negligence to stop a train or 
car with such suddenness and violence as to cause 
injury to a passenger,®^ where there is no justifica¬ 
tion or excuse therefor.®^ However, in order that 
the above rule may apply, the jerk or jolt must be 
unnecessary or unusually sudden or violent,such 
jerks and jars as are necessarily incident to the use 


Sepeal ot a statute limiting^ the 
speed of cars is ineffective to de¬ 
prive a person injured by a violation 
of such statute prior to its repeal 
of his right to rely thereon.—Singer 
V Martin, 164 P 1105, 96 W'ash. 231 
—^10 C.J. p 973 note 63 CcJ. 
Violation of statutes or ordinances 
relating to operation and manage¬ 
ment generally see supra § 743. 

80- Tex.—-Walker v. Metropolitan 
St. R Co., Civ.App.. 151 S-W. 1142 

81. Ark.—Arkansas Power & Liight 
Co. V. Mart, 65 S.W.2d 39, 188 Ark. 
202 . 

Cal.—^McIntosh v. Los Angeles Ry. 

Corporation, 59 P.2d 959. 

Fla.—Atlantic Coast Line R Co. v. 

Hamlett, 89 So 337, 81 Fla. 872. 
Mo.—^Modrell v. Dunham, App, 187 
S.W. 561, 564. 

10 C.J. p 973 note 66. | 

Utmost care 

A carrier must use the utmost 
care in operating its cars so as not 
to jar or upset passengers.—Bales 
V. Kansas City Public Service Co., 
40 S.W2d 665, 328 Mo. 171—^Laible 
V. Wells, 296 S.W. 428, 317 Mo. 141 
Vegligence dependent on cizcimif 
stances 

Whether sudden starting is neces¬ 
sary and consistent with prudent 
and proper operation of street car 
depends on circumstances-—Arkan¬ 
sas Power & Light Co- v. Mart, 65 
S.W.2d 39. 188 Ark. 202. 

■■■■gi.'M-ng r up train after receiviiig pas¬ 
senger 

(1) Where a carrier receives a 
passenger in one of its cars for pas¬ 
sage before making up the train of 
which such car is to be a part, the 
law requires the company to make 
up its train, couple, manage, and 
control its cars and engines m such 
a careful, skillful, and prudent man¬ 
ner as to carry the passenger with 
reasonable safety; and it will be 
liable for an mjury to the passenger 
resulting from its neglect of this 
duty, when such passenger is not 
wanting in ordinary care.—^Hannibal, 
etc., R. Co. V. Martin. Ill lU. 219, 
affirming 11 Ill App. 386. 

<2) It IS the duty of those cou-j 


pling passenger cars to use the high¬ 
est degree of care usually exercised 
by ordinarily prudent persons under 
like circumstances.—Southern R Co 
V. Neal, 175 SW. 14. 164 Ky. 121 

82. TJ.S—Southern Pac. Co. v Han¬ 
lon C C.A Cal, 9 F.2d 294. 

Mass.—Warren v. Boston Elevated 
Ry. Co.. 155 N.E. 871, 259 Mass 
226 

Minn.—^McMurray v. Twin City Mo¬ 
tor Bus Co., 228 N.W. 154, 178 
Minn. 561 

NY. — Bergman v. Brooklyn & 
Queens Transit Corporation, 297 
NY.S. 727. 163 Misc. 762. 

Va.—^Richmond-Ashland Ry. Co. v 
Jackson. 162 SE 18. 157 Va. 628. 
10 C.J. p 974 note 67, 

Ckurpus Juris statement of this 
rule is cited with approval m Sel- 
man v. City of Detroit, 278 NW. 
112. 283 Mich- 413. 

Conduct held to constiLtute negli¬ 
gence 

(1) Cab driver following close be¬ 
hind automobile ahead, and brmgrmg 
cab to sudden stop, throwmg pas¬ 
senger against partition window, 
fracturing nose was held negligent. 
—Stevens v. Yellow Cab Co., lia. 
App., 142 So 807 

(2) Sudden stopping of street car 
and throwmg iiassenger holding on 
iron railing onto floor held negli¬ 
gence, authorizing recovery of dam¬ 
ages—Warren v. Boston Elevated 
Ry. Co, 155 N.B. 871, 259 Mass 226. 

(3) Where a female passenger, 
sixty-nine years old and weighing 
one hundred seventy pounds, had not 
alighted when the car started and 
was earned nearly to the next street 
where cars customarily stopped 
without signal, the act of the con¬ 
ductor in unnecessarily signaling for 
an emergency stop causing a bounce 
that threw the passenger from the 
car was negligence.—Funk v New 
Orleans Ry & Light Co., 91 So. 506, 
150 La. 1046. 

The tezm ‘‘violent stop,” as ap¬ 
plied to the stoppmg of a street 
car, must be given a relative mean- 
mg in keeping with the circumstanc¬ 
es of the particular case^ smee a 
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stop which might be inconsequential 
to a standing passenger m the prime 
of life may be violent and highly in¬ 
jurious to an aged and infirm per¬ 
son—Allen V Dunham, 175 SW 135, 
188 Mo App 193 

83. D S —Southern Pac Co. v. Han¬ 
lon. CCA Cal. 9 F.2d 294 
Mich —Selman v. City of Detroit, 
278 NW 112. 283 Mich 413 

Stoppmg at railroad crossizig 

The right of action of a railroad’s 
passenger for bemg thrown from a 
car platform to the grround when the 
car lurched forward with a jerk is 
unaffected by the fact that the jerk 
was caused by the stoppmg of the 
train at a crossing to wait for sig¬ 
nals before pulling into a station, 
a fact of which the passenger was 
not apprised.—^Johnson v. Atlantic 
Coast Line R. Co, 99 SB 558, 125 
Va 136 

84^ Fla—Atlantic Coast Line R. Co. 

V. Hamlett, 89 So 337, 81 Fla. 872 
Ga.—Southern Ry. Co. v Whitehead. 

120 SB. 700, 31 Ga-App. 398. 

Iowa—Wheeler v Des Moines City 
Ry. Co. 215 NW. 950. 205 Iowa 
439. 55 AL.R 473. 

Ky—Shafer v. Chesapeake & O. Ry. 
Co. 14 S.W 2d 780, 228 Ky. 219 
—Kentucky Traction & Terminal 
Co V Peel, 214 SW. 874. 185 Ky 
207—^McDermott v. Louisville & 
N R Co., 206 SW. 6, 182 Ky. 22 
—^Millers Creek R Co. v Blevins, 
205 SW. 911, 181 Ky. 800—^Louis¬ 
ville Ry Co. V. Osborne, 188 SW 
419. 171 Ky. 348. 

La—^Murphy v. New Orleans Public 
Service. App., 169 So. 890 
Mass.—Holland v Boston & M. R 

R, 181 N-E. 217, 279 Mass. 342 
—Revsbech v. Boston Elevated Ry 
Co., 175 NE. 734, 275 Mass. 317. 

Mich.—Selma Ti v. City of Detroit, 278 
NW. 112, 283 Mich 413. 

Mo—Laible v. Wells, 296 SW. 428. 
317 Mo. 141 — Mendenhall v 
Springfield Traction Co, App., 26 

S. W.2d 50—Katon v. EZansas City 
Rys. Co. App, 241 SW. 983— 
Laycock v. United Rys. Co. of St. 
Louis, App., 227 S.W. 883, certified 
questions answered. Sup., 235 S.W. 
91. 
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of the conveyance, and are not the result of negli- I ing injuries.*® In accordance with this rule the 
gence, will not render the earner liable for result- J carrier is not liable where the sudden jerk or jar 


NJ—^Raeuber v. Public Service Ry. 

Co., 98 A. 192, 89 N J Law 366. ' 

X.Y —Smith. V. TJnion Ry Co. of 
New York City, 247 N.T.S. 804. 139 
Misc. 69. 

Ohio—^Yager v Marshall, 196 NE. 

375, 129 Ohio St 584. 

Pa—T Ta-Tlcins V. Philadelphia Rapid 
Transit Co, 134 A. 376, 286 Pa 
465 —■ Fomwalt v. Philadelphia 
Rapid Transit Co, 65 Pa Super 
559. 

Tenn.—N, C. & St. L Ry. Co. v 
Buchanan, 7 Tenn Civ A- 56. 

Utah.—Morrissey v. Union Pac R. 

Co, 249 P 1064, 68 Utah 323. 

10 C.J. P 974 note 68. 

Sudden acceleration or stoppingr 

(1) Sudden acceleration of moving 
car, or sudden stopping, without 
more, is not evidence of negligence. 
—Gollis V. Eastern Massachusetts 
St. Ry.. 149 N.E. 607, 254 Mass. 157 
—O’Neill V. Boston Elevated Ry. Co., 
142 NE. 904, 248 Mass. 362. 

(2) This is true irrespective of 
whether the passenger is seated or 
standing—Selman v. City of Detroit, 
278 N.W 112, 283 Mich. 413- 

(3) It is not negligent for a train 
to accelerate speed suddenly while 
approachmg a station.—Vivian v. 
San Antonio, U. & G. R. Co, Tex. 
CivAlPP., 196 S.W. 267, error refused 

(4) A street railway cannot be 
held liable for resulting injuries to 
passengers due to sudden jerks in 
starting, stopping, or operating such 
conveyances if they are maintained 
in a serviceable condition and oper¬ 
ated in the customary TnanTier.—Sel¬ 
man V. City of Detroit, supra. 
Wheibar jerk violent or unusual de¬ 
pendent on circumstances 

(1) Whether a car is started or 
stopped with an unusual or unneces¬ 
sary jerk or jolt depends upon the 
facts m each particular case. 

Mass—Revsbech v. Boston BHevated 

Ry. Co, 175 NE. 734, 275 Mass. 
317. 

R. L—Roy V- United Electric Rys. 
Co., 164 A. 513, 53 R.L 122. 

(2) Care required of street rail¬ 
road for safety of passengers, and 
what constitutes violent or unusual 
jerk of car, depends on existing con¬ 
ditions.—Meyers v. Wells, Mo, 273 

S. W. 110. 

Beyond passenger’s reasonable aiL. 
ticipation 

Sudden or violent jerk of moving 
trolley car is not of itself sufficient 
to establish motorman’s negligence 
unless it otherwise clearly appears 
that movement of car was so extra¬ 
ordinary as to be beyond passenger’s 
reasonable anticipation.—-Waldov v. 
Philadelphia Rapid Transit Co.. 182 
A, 129. 120 Fa Super. 304. 


Jerk prima facie n-n-nAcessary 

When street car on which passen¬ 
gers were standing on steps was pro¬ 
ceeding at moderate speed and sud" 
denly jerked forward, sudden move¬ 
ment was prima facie unnecessary 
and negligent —Cooley v. Dunham, 
195 SW. 1058, 196 Mo.App. 399. 

Violent jerk necessarily incident to 
startmg 

A earner has been held liable 
where the car starts with an un¬ 
usual or violent jerk, mjunng a pas¬ 
senger, although it may be thought 
that such jerk was necessary to the 
starting of the car—^Bales v. Kansas 
City Public Service Co., 40 S.W 2d 
665, 328 Mo. 171—Laible v. Wells, 
296 SW. 428, 317 Mo. 141. 

Sufficient violence to Indicate negli. 
gence necessary 

To entitle a passenger on a street 
car to recover for mjuries received 
from a jerk or lurch of the car, 
throwing the passenger from the 
step of the car, assuming that the 
passenger had a right to be on the 
step, it must not only be unneces¬ 
sary and unusual, but it must be of 
sufficient violence to indicate negli¬ 
gence in the operation of the car.— 
Louisville & X, R. Co. v. Roberts, 
228 SW 681, 190 Ky. 744 

85. U.S,—Griggs v. Brie R. Co, C C. 
A-N J., 71 P 2d 966—^Maremiss v. 
Sheeran, CCA.N.Y, 31 P.2d 976— 
Chesapeake & O. Ry Co. v. Need¬ 
ham, W.Va., 244 P. 146, 156 CCA. 
574. 

Ark—^Harris v. Bush, 196 SW. 471, 
129 Ark. 369. 

Cal—^McIntosh v. I*os Angeles Ry 
Corporation, 59 P.2d 959. 

Ky.—^Louisville & N. R Co v. Phelps’ 
Adm’r, 205 S.W. 793. 181 Ky 689. 
liO.—^Masicot V New Orleans Ry. & 
Light Co. 75 So. 490. 141 La 622 
—^Murphy v. New Orleans Public 
Service, App. 169 So. 890—Ritchie 
V. New Orleans Public Service. 132 
So. 793, 15 LaJLpp. 640—Nee v. 
New Orleans Public Service, 123 
So 135, 11 La App 1—Matthews v. 
New Orleans Pubhc Service, Inc., 
8 XiaApp. 463 

Mass —Phinney v. Eastern Massa¬ 
chusetts St. Ry Co., 189 NE. 52, 
285 Mass. 207—Desautels v. Massa¬ 
chusetts Northeastern St. Ry. Co., 
177 NE. 578, 276 Mass, 381—^Revs- 
bech V. Boston Elevated Ry. Co., 
175 N.B. 734, 275 Mass. 317— 

Seidenberg v. Eastern Massachu¬ 
setts St. Ry. Co., 165 N.E. 658, 266 
Mass. 540—Chandler v. Boston 
Elevated Ry. Co, 158 N.E. 669, 261 
Mass. 230—-Warren v. Boston Ele¬ 
vated Ry Co.. 155 NE. 871. 259 
Mass. 226—Walsh v, Boston Ele¬ 
vated Ry. Co., 152 N.E. 64, 256 
Mass. 17. 


Mich.—Selmfln v. City of Detroit, 278 
N.W. 112, 283 Mich. 413—Clifford 
V. Detroit United Ry, 185 NW_ 
741. 216 Mich. 377. 

Mo.—^Laycock v. United Rys. Co of 
St. Louis. 235 SW 91. 290 Mo. 
344. answering certified questions, 
App., 227 SW. 883 
N.J.—Hewitt V. Atlantic & S. Ry. 

Co, 132 A. 500, 4 N.J Misc. 339. 
N.Y.—Cull V- Union Ry Co, of New 
York City, 183 N Y.S 275, 192 App. 
Div. 649. 

Pa—^Delaney v. Buffalo, R & P. Ry. 
Co. 109 A 605, 266 Pa. 122—^Mc- 
Clusky V Shenango Valley Trac¬ 
tion Co, 161 A. 424, 105 Pa Super. 
275. 

R L—^Roy V. United Electric Rys. 

Co., 164 A. 513, 53 RI 122. 

Tenn.—^Perry v. Knoxville Ry. & 
Light Co , 6 Tenn Civ.App. 243. 

Va —^Richmond-Ashland Ry Co. v. 
Jackson. 162 S.E 18, 157 Va 628— 
Chesapeake & O. Ry Co. v. Hibbs 
128 S E. 538, 142 Va 96, 41 A.L.R- 
1083 

Wash—Wade v. North Coast Transp. 

Co, 5 P2d 985, 165 Wash. 418. 

10 C J. p 974 note 69. 

The rule as stated in. Corpus Juris 
IS cited in Caillier v New Orleans 
Rjr. & Light Co, 120 So. 76, 78, 11 
La.App 93. 

Btere fact passenger was thrown 
off balance, when car started, did 
not warrant conclusion that starting 
was unusual, so as to impose liabil¬ 
ity for injuries sustained.—^Phinney 
V. Eastern Massachusetts St. Ry. Co., 
189 NE. 52, 285 Mass. 207; 

Not insurer 

As respects railroad’s liability for 
injuries sustamed by passenger who 
was thrown from step of car by sud¬ 
den jerk of train, railroad, although 
bound to exercise highest degree of 
care for safety of passenger, was 
not an insurer.—Saveli v. Southern 
Ry Co, CCA.Ga.. 93 P.2d 377, 114 
A.L.R. 1261 

Starting car while passenger sta’nd 
ing 

(1) It is not negligent to start a 
car while a passenger is standing up, 
unless the start is with an extraordi¬ 
nary jerk due to some defect in the 
track or machinery, or want of skin 
m the person operating the car or 
train.—Pryor v. Metropolitan St. R. 
Co., 85 Mo.App. 367. 

(2) Where a passenger in a street 
car stands up in the aisle as the car 
stops between stations, and, although 
notified that it will soon start, re- 
maiTis standing until it starts with 
a jerk which injures her, the car¬ 
rier IS not negligent.—^Normmgton v. 
Interborough Rapid Transit Co., 96 
N.Y.S 261, 48 Misc. 526. 
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is caused by its efforts to avoid a collision,*® or to 
avoid injury to a person or animal unless this will 
result in serious injury to passengers,*^ or unless 
there was some prior negligence on the part of the 
carrier,** as, for example, where the carrier is' 
guilty of negligence in permitting such person or 
animal to be on the track,*^ or in failing seasonably 
to discover such presence.^® 

Passengers on freight or mixed trains assume the 
risk of such additional jerking and jarring as is 
incident to the operation of such trains, as distin¬ 
guished from passenger trains, and such jerks or 
jars will not constitute negligence;®^ but this does 
not relieve the earner from uSing the highest de¬ 
gree of care to prevent unusual and unnecessary 
jolts and jars by such trains.®^ 

While hoarding or ahghting. The moving of a 


train or car while a passenger is boarding or alight¬ 
ing is treated supra §§ 730 and 733. 

§ 751. Acts in Emergencies 

Where confronted with an emergency, the carrier’s 
employees must exercise only such care as an ordinarily 
prudent person would exercise under like circumstances 
and conditions. 

Where a carrier’s employee is confronted with a 
sudden emergency, the fact that he is obliged to act 
quickly and without a chance for deliberation must 
be taken into account, and he is not held to the same 
degree of care that he would otherwise be required 
to exercise in the absence of such emergency, but 
must exercise only such care as an ordinarily pru¬ 
dent person would exercise under like circumstances 
and conditions,®* and the failure on his part to ex¬ 
ercise the best judgment the case renders possible 


86L Mo—Graber v. Wells. App, 7j 
SW2d 719. I 

W Va.—Tochek v. Monongahela j 

Transport Co., 152 S E. 776, 109 W. 
Va 20. 

10 C.J p 975 note 71. I 

agg iiTviiTigr car will stay on rlsTbt side 
of road 

Bus driver may assume that over¬ 
taken vehicle will remain on right 
side of road to which it has drawn 
after warnings —^Tochek v. Monon- 
gahela Tiansport Co., 152 SE. 776, 
109 W.Va 20. 

Duty to stop guickly 

Bus driver’s duty to passengers re¬ 
quired him to stop bus quickly 
enough to avoid collision with auto¬ 
mobile. if reasonably possible.—Rob¬ 
inson V- Connecticut Co, 189 A. 453, 
123 Conn. 300. 

87- XJ.S—Southern Pac Co. v. Han¬ 
lon. C.C.A.Cal., 9 F 2d 294. 

Mass.—Conley v. Town Taxi, ,10 NE 
2d 74. 

N.Y.—^Mintz v International Ry. Co, 
124 NE 893, 227 N.Y. 197, revers¬ 
ing 165 NY.S 563. 177 App Div. 
942. 

10 C J p 975 note 72. 
aSw Mmtz V. International Ry. Co. 
165 NYS. 563. 177 App Div. 942. 
reversed with directions 124 NE 
893. 227 NY. 197. 
control of bos 

Driver of motor bus must have car 
under such control that he can stop 
in emergency without injuring pas¬ 
sengers.—^Peatherstone v. Cleveland 
Ry. Co., 167 NE. 606, 32 Ohio App. 
93. 

DiscovmucT position of switch. 

Railroad must use same care to 
discover throwing of cut-over switch 
as to refrain from throwing switch 
necessitatmg emergency stop caus- 
mg injury—Gulf, C. & S F. Ry. Co 
V. Baldwin. Tex.Civ.App., 2 S.W.2d 
520. j 


89. NY—Dorr v. Dehigh Valley R 
Co.. 136 NYS 872. 152 App Div. 
342, affirmed 105 NE 652, 211 N.Y. 
369, DRA1915D 368, Ann Cas 
1915C 763- 

90- Va—Safety Motor Transit Cor¬ 
poration V. Cunningham, 171 SE 
432. 161 Va 356. 

10 C J p 975 note 74. 

an dxciiinstaiLces m^tbe considered 
In passenger’s action for injuries 
sustained from falling to floor by 
sudden stop of bus, in considering 
whether emergency was created by 
driver’s negligence m failure to keep 
proper lookout, all circumstances 
must be given due weight—Safety 
Motor Transit Corporation v Cun¬ 
ningham. 171 SE 432, 161 Va- 356. 

91- Fla—Atlantic Coast Line R. Co 
V Hamlett, 89 So. 337, 81 Fla. 872. 

Ga—^Hines v. Hendricks, 104 S.E. 

520. 25 GaApp. 682 
La—^Johnson v. Missouri Pac. Ry 
Go, 2 La App. 244. 

Mo.—Provance v Missouri Southern 
R Co.. App, 186 SW 955. 

Okl—^Missouri, EL & T. Ry. Co. v. 

Lynn, 161 P. 1058. 62 Okl. 17. 

10 C J. p 975 note 75 

Bhowledge of equipment 

The equipment of mixed freight 
and passenger trains “is adapted to 
such business, and those of the 
travelmg public electing to ride on 
mixed trains are chargeable with 
knowledge of such facts”—^Meeks v. 
Graysonia, N & A. R Co., 272 SW 
360, 362, 168 Ark. 966 

92. Fla—Atlantic Coast Line R. Co. 

V- Hamlett, 89 So. 337, 81 Fla. 872. 
Ga.—^Hines v Hendricks, 104 S E 
520. 25 Ga-App 682. 

La —^Johnson v. Missouri Pac Ry. 
Co., 2 La App 244. 

Md.—^Rissmiller v. St. JLouis' & H 
Ry. Co., App, 187 S W. 573- 
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Okl—Missouri. K & T Ry Co. v 
Lynn. 161 P 1058. 62 Okl. 17 
10 C J p 976 note 76. 

Rule well stated in Corpus Juris 
The rule as laid down in the text 
of Corpus Juris has been said to be 
well stated and is quoted and ap¬ 
plied in Millers Creek R Co v 
Blevins, 205 S W. 911, 912, 181 Ky 
800. 

Extraordinary diligence, as applied 
to a mixed tram, and the jolts and 
jerks occurring m connection there¬ 
with. IS that extreme care which very 
prudent and thoughtful persons 
would use on a like tram under like 
circumstances —Southern R Co. v 
Cunnmgham. 50 S E 979, 123 Ga 90 

Passengers thrown out of seats 
Railroad contracting to provide 
seats in caboose is negligent in 
handling trams so as to throw pas¬ 
sengers out of them —^Johnson v 
Missouri Pac Ry Co, 2 La App 244 

Injury within statute 

An injury to a passenger in the 
caboose of a freight train, resulting 
from his being thrown from his seat 
by a violent jerk of the tram, is an 
injury caused by the running of a 
tram within Kirby Dig § 6773, mak¬ 
ing railroads responsible, where in¬ 
jury IS done to persons or property 
by the running of trams—Scullin v. 
Vining, 191 S W. 924. 127 Ark. 124 

Notice of passenger’s presence 

Waybill reciting owner of property 
would accompany box car held notice 
to trainmen of owner's position m 
box car.—St. Louis-San Francisco 
Ry. Co. V. Britton, 31 S W.2d 756, 
182 Ark 437. 

93L Ind.—^Ft. Wayne & Northern In¬ 
diana Traction Co. v. Parish, 119 
NE 488, 67 Ind.App. 597. 

Mass —Tozier v. Haverhill, etc, B 
Co.. 72 N.B. 953, 187 Mass. 179. 
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does not establish lack of care and skill on his part ***'” '''^**** reference to the danger to which 

which renders the company liable,^'* although it is exposed. 

not necessarily a defense m such a case that the While passengers should not be encouraged or 
employee lost his usual ability to control the car, required, by reason of failure to furnish them other 
as a reasonable degree of presence of mind is an accommodations, to ride in dangerous places, such 
essential to his competency.95 as on the platforms or steps of railroad or street 

cars,®® a carrier is not bound so to restrain the lib¬ 
erty of its passengers that latter can by no act of 
§ 752. Passengers Riding in Dangerous their own put themselves in unnecessaiy danger 

Places hence it is not negligence per se to permit passen- 


Where a passenger is permitted t< 
of danger, the carrier has a duty to 

Miss.—^Teche Lines v. Bntt, 170 So. 

294. 

Care comTirtenfsiirate with danifer 

If emergrency was created by sud¬ 
den entrance of truck on track im¬ 
mediately in front of street car. 
street railroad was not liable for in¬ 
juries sustained by street car pas- 
sengrer because motorman failed to 
use very high degrree of care, as the 
degree of care is commensurate with 
the danger to be avoided.—^Roach 
V. Yonkers Jt Co., 271 N.Y S. 289, 242 
App Div 195 

Itot chazged with siiperhnTina.-n pow¬ 
ers 

Operator of jitney bus is not 
charged with the necessity of either 
possessing superhuman powers of 
anticipation or exercising such pow¬ 
ers in a threatened emergency.—^Mc¬ 
Caffrey V. Automobile Liability Co, 
Limited, Mutual, 186 IST.W 585, 176 
Wis 230. 

Car out of control on hiU 

Where the motorman lost control 
of a street car while going down a 
hill, and jumped off, and the con¬ 
ductor advised plaintiff passenger to 
jump off, and she did so, and was in¬ 
jured, plaintiff could plead and sub¬ 
mit to the jury two acts of negli¬ 
gence, or either of them: First, the 
negligence of defendant in suddenly 
confronting plaintiff with a real or 
apparent danger of imminent injury 
on account of permittmg the car to 
get beyond control, thereby temfy- 
mg plaintiff into yielding to the im¬ 
pulse or instinct of self-preserva¬ 
tion; second, negligence of conductor 
in negligently giving the alarm to 
alight from the car, and in advising 
and assisting plamtiff to alight, caus¬ 
ing plamtiff to believe there was im- 
mment danger in remaming on the 
car. To support a charge of negli¬ 
gence as to passenger injured while 
jumping from street car of which 
motorman lost control on a hill, the 
penl must have been caused by neg¬ 
ligence of the street railway, appre¬ 
hension of peril from tihe standpoint 
of the passenger must have been rea¬ 
sonable, and the appearance of dan¬ 
ger must have been unminent, leav¬ 
ing no time for deliberation, and, on 


r.de in a position ^ ride On 

exercise a degree 1 car,®* except as 

the other hand, the danger must be 
judged by the circumstances as they 
appeared at the time, and not by the 
result Where motorman lost con¬ 
trol of street car on a hiU, and con¬ 
ductor negligently advised and as¬ 
sisted woman passenger to alight, in 
order to recover for negligence in 
giving the advice, the passenger 
must prove that a false alarm was 
given, causmg her to believe there 
was iTnnmnent danger in remaining 
on the car, and this belief must have 
been such as an ordinarily prudent 
person would have entertained under 
the same circumstances, and the pas¬ 
senger's action must have been such 
as would probably have been taken 
by an ordinarily prudent person, and 
must have been unaccompanied with 
any contributory negligence—^Hellar 
V Kansas City Rys Co., Mo App, 237 
SW. 811. 

Iowa.—Graham v Chicago, etc, 
R Co. 119 N.W. 70S. 122 N.W. 
573. 143 Iowa 604. 

10 C J. p 976 note 79. 

Sudden stops to avoid collisions with 
persons or vehicles see supra § 
750. 

95. Mich.—^Howell v Lansmg City 
Electric R Co. 99 N.W 406, 136 
Mich 432. 

96b Tenn.—^Louisville & K. R R Co. 

V EEutcherson, 8 Tenn.App. 235. 

Conduct not an invitation to remain 
in dangerous place 
Conductor's request to passengers 
on running board to wait until car 
stopped was not invitation to remain 
in such dangerous place.—Bigelow v. 
Boston Elevated Ry. Co, 115 N.E. 
250, 226 Mass 116. 

\ 

Ko duty to discover position 

Motorman was not required to look 
to see if any one was on step outside 
closed door after trolley car had 
started—^Tardieu v. Connecticut Co., 
154 A. 173, 113 Conn. 94. 

Appar^t authority of conductor 
Conductor of passenger train held 
not, as matter of law, to act without 
apparent authority in permitting 
passenger to nde temporarily in bag¬ 
gage car immediately ahead of coach 
in which he.was originally riding.— 
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platform or footboard of an open 
to passengers under disability,®® 

Davis V. Jones, 129 S.E 892, 34 Ga. 
App. 7. 

97. Mass.—^Bigelow v. Boston Ele¬ 
vated Ry Co.. 115 N.E. 250. 226 
Mass. 116 

10 C J. p 977 note 83. 

Signal for emm^ency stop 

Conductor need not give signal for 
emergency stop because passenger 
advanced in years rises from seat in 
open car and steps on running board 
and stands there for a moment with 
hold upon car.—^Bigelow v, Boston 
Elevated Ry. Co, 115 N.B. 250, 226 
Mass. 116. 

98. Ill—^Ervin v. Peona R Co, 179 
Ill App 409. 

Or.—Anderson v City, etc., R Co., 71 
P. 659, 42 Or. 505. 

Evidmice of negligence 

For a street railway to carry pas¬ 
sengers greatly in excess of the 
seating capacity of its cars and to 
permit them to stand on the plat¬ 
form and steps is evidence of neg¬ 
ligence—^Larskowski v. Detroit Unit¬ 
ed Ry.. 159 N.W 530, 193 Mich. 409 

99. W'ls—Griebenow v. Chicago & 
M E Ry Co., 171 N.W. 664, 169 
Wis. 12. 

10 C J. p 898 note 23 [c] 

Appearance not indicating dasahiL 
ity 

That a street car passenger injured 
by falling from the platform while 
the car was in motion was sixty- 
nine years old and had one useless 
eye did not make it negligence for 
the conductor to allow him to go up¬ 
on the platform while the car was in 
motion preparatory to alighting, 
there being nothing in his appear¬ 
ance to make it incumbent on the 
conductor to exercise special care in 
his behalf.—Griebenow v. Chicago & 
M. E. Ry. Co., 171 JST.W. 664, 169 Wis. 
12 . 

Degree of utozicatiou 

Whether a conductor was negligent 
in compellmg an intoxicated person, 
carrying a sack of clams and fish 
poles, to ride on the rear platform 
of the car, depended in part on the 
degree of intoxication as it appeared 
to the conductor—Fardette v. New 
York & S. Ry. Co., 180 N.T.S. 179, 190 
App.Div. 543. 
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or persons of immature years> If fare is collected 
from a passenger and he is allowed to ride in a 
position of danger, it is the duty of the carrier to 
exercise the proper degree of care for him with 
reference to the danger to which he is exposed,^ 
although the earner has a rule prohibiting passen¬ 
gers from riding in such positions.^ 

A carrier’s duty to exercise the highest degree of 
care to passengers in the maintenance of its track 
and the operation of the train extends to a passen¬ 
ger attempting to pass from one car to another of 
a moving tram but it is not negligence for an el¬ 
evated railroad company to permit passengers to 
pass from one car to another while the train is at 
a standstill, nor in such circumstances is it its duty 
to warn passengers of the existence of a space be¬ 
tween the cars.® 

§ 753. Duty to Avoid Misleading Passengers 
as to Movements of Trains 

A carrier has a duty to avoid misleading passengers 
as to movements of the tram or car. 

Passengers have a right to rely on information 


or directions given by the conductor or other em¬ 
ployee in charge of the tram or car as to its move¬ 
ments, and if by such information or directions a 
passenger is misled into a position of danger where¬ 
by he is injured, the carrier is liable therefor.® 
Thus the carrier is liable where by reason of such 
announcements or directions a passenger is misled 
into going on the steps or platform of a car from 
which he is thrown by a sudden movement of the 
car.7 

§ 754. Duty to Injured Passenger 

A carrier has the duty to render such care and at¬ 
tention to an injured passenger as common humanity 
dictates, and it is liable for resulting injuries from such 
neglect even though not negligent in causing the original 
injury. 

It is the duly of a carrier to render such care and 
attention as common humanity would dictate to a 
passenger who is injured in an accident.® Thus 
where a passenger falls or is thrown from a train 
or car, it is the carrier’s duty to stop the train or 
car and to rescue him, if this can be done without 
endangermg the safety of other passengers,® and to 


Sxfcra precantioiL 

The fact that a passengrer has hy 
intoxication voluntarily deprived 
himself of the ability to exercise 
ordinary care does not furnish any 
excuse for the conductor to force him 
from a place of safety in the train to 
one where it will require extraordi¬ 
nary care to avoid injury, and when 
the intoxication is apparent to the 
conductor it calls for extra precau¬ 
tion on his part.—Central of Geor¬ 
gia R. Co. V. Carleton, 51 So. 27, 
163 Ala. 62. 

1- Minn.—^Jackson v. St. Paul City 
R Co., 76 N.W. 956, 74 Minn 48 
10 C.J. p 977 note 85. 

Boy undeist^nAinflf danger 

If a boy passenger on a railroad 
train had mtelligence enough to un¬ 
derstand that it was more dangerous 
to Tide on a car platform or on the 
step than mside the car, no* duty de¬ 
volved on the company to prevent 
him from so riding —Walling v. 
Trinity, etc.. Valley R, Co., 106 S.W. 
417, 48 Tex Civ.App. 35. 

2l Mich.—Ijarskowski v. Detroit 

United Ry., 159 NW. 530, 193 Mich. 
409. 

Mo—Cooley v. Diinhann, 195 S.W.- 
1058. 196 MoJLpp. 399. 

Pa.—^Little V. West Penn Railways 
Co., 29 PaDist. 826 
RI.—Capuono v. ^Rhode Island Co., 
102 A. 721. 

10 aj. p 977 note 86. 

Knowledge of particnlar person on 
step not necessary 
To make out negligence it is not 
essential that conductor should have 


known that deceased was particular 
person upon step —Cooley v- Dun¬ 
ham, 195 S.W. 1058, 196 Mo App. 399. 

Care as to passengers nding in 
places not designed for them see 
supra § 681 

3. Ark—St. Liouis. etc, R Co v. 
Loyd, 160 SW. 851. 109 Ark. 579 

Ga—Augusta R, etc, Co. v Smith, 
48 S E 681. 121 Ga 29. 

Waiver 

A rule prohibiting passengers from 
s tanding on platforms while the train 
or car is m motion is waived by a 
failure to provide sufficient accom¬ 
modations for passengers inside the 
car.— Graham v. McNeill, 55 P. 631, 
20 Wash. 466, 72 Ain.S R 121, 43 D 
RA. 300 

4, Tex.—Galveston, etc., R. Co. v 
Patillo, 101 SW. 492, 45 Tex.Civ 
App 572. 

lEail clffirk going on. engine 

Where plaintiff, a railway mail 
clerk, required to notify the engineer 
of his omission to blow a whistle for 
a station at which mail was put o£^ 
went on an engine after it was dis¬ 
connected to give such notice, and 
^there was evidence from which the 
jury might find that he was placed 
in a position of danger, to the knowl¬ 
edge of the fireman, by the act of the 
engineer in setting the engine in mo¬ 
tion in ignorance of plaintiff's pres¬ 
ence and before he had tune to com¬ 
plete giving the notice and alight 
from the engme, it was held, that 
plamtiff may recover damages for an 
injury sustained while getting oR, if 
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ordmary care on the part of the fire¬ 
man required him to call the en¬ 
gineer’s attention to his danger.— 
Rauscher v. Payne, 188 N.W. 1017, 
152 Mmn- 368 

5h Mass.—^Hogan v. Boston El. R. 
Co, 81 N.B. 198, 195 Mass. 313. 

6l Mo —^Laub v Chicago, etc, R. 

Co. 94 S.W 550, 118 Mo.App 488. 
10 C J. p 977 note 91. 

7. Ala—Southern R Co v. Roebuck, 
31 So 611, 132 Ala. 412. 

Ark—^Midland Valley R Co. v. Ham¬ 
ilton, 104 SW 540, 84 Ark 81 
Kan—James v. Chicago, etc., R Co, 
105 P. 40, 81 Kan 23 

8. Miss.—^Hughes v. Gregory Bus 
Lines, 128 So 96, 157 Misji 374. 

10 C J p 978 note 93. 

9- Miss.—Boyd v. Alabama & V. Ry. 
Co-, 71 So. 164, 111 Miss 12. sug¬ 
gestion of error denied 71 So. 655. 
10 C.J. p 978 note 94. 

Where retom would ^mAn-nger other 
passengers 

(1) Where an intoxicated passen¬ 
ger falls off a tram and his absence 
IS not noticed until the train has 
traveled several miles, it is not neg¬ 
ligence to refuse to back the tram, 
if It appears that other trains are 
notified to watch for him, and that 
to back the tram would endanger all 
on board.—^Yazoo & M V. R. Co. v- 
Smith, Miss., 64 So 158, 106 Miss. 
455. 49 L.R.A..N.S, 917. 

(2) Where the railroad company 
does not know that an ine^ne person 
m jumping from the train is seri¬ 
ously hurt or injured, and could not 
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take him with reasonable promptness to a place for the damag^es resulting from such neglect/^ not- 
where he can receive proper treatment,^® or to pro- withstanding the original injury was not caused by 
cure others to render the necessary assistance.^! its neghgence,!^ or notwithstanding the negligence 
If the carrier fails to render such care and attention of the passenger contributed to his injury.!^ 
as is reqmred under the circumstances, it is liable 

, 6. Pbovtmatb Cause op Injubt 


§ 755. General Rule 

While the carrier’s negligent act or omission must 
have been the direct or proximate cause of the injury 
complained of in order to render the carrier liable, it is 
not necessary that it shall be the sole cause. 

As in other cases of actionable negligence, in 
order to hold the carrier liable, its wrongful act or 
omission constituting negligence must have been the 
direct or proximate cause of the injury complained 


of,!® and the particular act of negligence relied on 
as constituting the grounds of recovery must have 
been the proximate cause of the injury.!® If there 
were other possible causes, the question is whether 
the negligent construction, maintenance, or opera¬ 
tion of the premises, roadbed, machinery, or appli¬ 
ances was the efficient and dominant cause produc¬ 
ing the injury.!*^ 

Intervening act. If the carrier or its employees 


safely back down to the place where 
he fell, and permits the relatives of 
the injured passenger to leave the 
tram to go back to his assistance, 
and could not prevent his death or 
relieve his suffering by going back 
and picking him up, it is under no 
duty to back its tram for the pur¬ 
pose of taking him up —^Boyd v. Ala¬ 
bama, etc, R Co., 71 So 164, 111 
Miss. 12, suggestion of error denied 
71 So 655. 

IOl Miss.—Yazoo, etc., R. Co. v. 
Byrd, 42 So. 286, 89 Miss. 808. 

II . Ky—^Reed v Ijouisville, etc., R. 
Co, 47 SW 591, 48 S W. 416, 104 
E:y. 603, 20 Ky L 815, 990, 44 LR 
A 823. 

12- Miss.—^Hughes v. Gregory Bus 
Lines, 128 So 96, 157 Miss 374 
Tex—San Antonio Public Service Co 
v. Wellman, Civ App., 288 S W 582 
10 C.J. p 978 note 97. 

13L Tex.—San Antonio Public Serv¬ 
ice Co V. Wellman, supra. 

14. Miss.—^Yazoo, etc., R. Co, v. 

Byrd. 42 So. 286, 89 Miss. 308. 
Ohio.—Blnepfle v Cleveland, etc., R. 

Co. 32 Ohio Cir.Ct. 660. 

10 C.J. p 978 note 98. 

1&. U.S—Northern Ry. Co. v Page, 
Mass, 47 set. 491, 274 US. 65. 71 
L!Ejd. 929, reversmg, C.CA, Page 
V United Fruit Co, 3 F.2d 747, cer¬ 
tiorari granted Northern Ry Co v. 
Page. 46 S.Ct. 19, 269 U.S. 542, 70 
LEd 402. 

Del—Clayton v. Philadelphia, B & 
W R. Co. 106 A. 577, 7 Boyce 343. 

III. —Walsh V Chicago Rys. Co, 128 
N E 647, 294 111 586, reversmg 216 
RlApp 409. 

Iowa—Wheeler v Des Moines City 
Ry Co., 215 NW. 950, 205 Iowa 
439, 55 ALR. 473 

La.—^Matteson v. Teche Greyhound 
Lmes. App, 178 So. 272. 

Md—City Cab Co. v. Becker, 166 A. 
434, 165 Md. 32. j 


Minn.—Draves v. Minneapolis & St 
P Suburban R Co, 172 N.W. 128, 
142 Minn 321. 

Mont—^Fisher v. Butte Electric Ry. 

Co.. 235 P. 330. 72 Mont. 594. 

N J —^Kelson v. Public Service R Co, 
no A 919, 94 N.JLaw 527. 

Pa—^Lazor v. Banas, 174 A 817, 114 
Pa Super 425 

Tex —^Texas Electric Ry. v. Scott, 
Civ App. 21 S W.2d 24, reversed on 
other grounds Scott v. Texas Elec¬ 
tric Ry. Co, Com-App, 32 S.W2d 
641 

Va.—Virgmia Electric & Power Co 
V. Lenz, 164 SJS. 572, 158 Va. 732 
—Chesapeake & O. Ry. Co. v. 
Baker. 143 SE 299. 150 Va 647, 
addendum to opmion denymg re¬ 
hearing 141 S.E. 753, 149 Va. 549. 
denying rehearing 140 S B. 648, 149 
Va 549—Chesapeake & O. Ry. Co 
V. Hibbs, 128 S.E 538. 142 Va 96, 
41 AL R. 1083. 

10 C J. p 978 note 2. 

An. esxtesnded guotatioii. of tiie mles 
stated ill Coxpns Juris as to the ne¬ 
cessity of the carrier's negligence be¬ 
ing the proximate cause of the in¬ 
jury IS made in Paducah Traction Co 
V. Weitlauf, 195 S W. 99, 102, 176 Ky. 
82, LR,A1917F 353. 

Megligence must be causa sine,qua 
non. 

In order for the carrier to be lia¬ 
ble, Its negligence must be “causa 
sine qua non, a cause which, if it 
had not existed, the injury would not 
have occurred."—Fisher v. Butte 
Electric Ry. Co., Mont, 235 P. 330, 
332. 

Seasonable, natural, and probable re¬ 
sult 

(1) A carrier is not liable for an 
injury to a passenger from an acci¬ 
dent, which is not the reasonable, 
natural, and probable result of the 
situation, and which could not have 
been foreseen by the carrier, in the 
exercise of that high degree of care 
which the law demands of him.—Kel¬ 
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son V. Public Service R. Co., 110 A. 
919, 94 N.JLaw 527 

(2) In order to warrant finding 
that negligence of cairier, or its act, 
not amounting to wanton wrong is 
the proximate cause of an injury, it 
must appear that the mjury was the 
natural and probable consequence of 
the negligence or wrongful act, and 
that it ought to have been foreseen 
m the light of attending circum¬ 
stances.—Chesapeake & O Ry. Co. v 
Hibbs, 128 S.E 538, 142 Va 96, 41 
AL.R. 1083. 

Reasonable antimpation. 

Whether castmg of stone through 
bus window was actionable negli¬ 
gence depended upon whether throw¬ 
ing of stone and resultant injury to 
bus passenger could have been rea¬ 
sonably anticipated as probable con¬ 
sequence.—^Bowling Green-Hopkins- 
ville Bus Co V. Edwards, 59 S.W.2d 
584, 248 Ky. 684. 

Each of two acts as proTi'ma.te cause 
Each of two negligent acts of the 
carrier which combine to produce an 
injury may be a proximate cause 
thereof.—Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493. 155 
Minn 57, 28 AL.R. 357. 

"If a earlier is negligent in two 
particulars, and neither negligent act 
alone is sufficient to cause an in¬ 
jury, but both, acting concurrently, 
are the proxmr»s»te cause of a wreck 
and subsequent mjury, the carrier is 
liable.”—Sproule v. St. Louis, etc., R. 
Co., Tex.Civ.App., 91 S W. 657, 658. 
IGL Ky.—^Paducah Traction Co. v. 
Weitlauf, 195 SW. 99, 176 Ky. 82, 
LR.A1917P 353 

Va.—^Virgrinia Electric & Power Co. 

V. Lenz, 1C4 S E. 572, 158 Va. 732. 

10 C J. p 979 note 4. 

17- Miss—^Yazoo & M V. R. Co. v. 

Hawkins, 132 So. 742, 159 Miss. 775. 
N.Y.—Santolo v. Interborough Rapid 
Transit Co., 187 N.Y.S. 390, 196 
App.Div. 34. 

10 C.J. p 979 note 2. 
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were negligent, and the injury resulted mediately or 
immediately from such negligence, then the carrier 
is liable, although there may have been an interven¬ 
ing cause not chargeable to the carrier’s fault,l® 
but in cases where, although the carrier is negli¬ 
gent, there is an intervening independent cause for 
the injury, not the result of the carrier’s negligence 
or other wrong, the carrier is not liable.^® 

Negligence need not be sole cause. It is not nec¬ 
essary, however, that the negligence of the carrier 
shall be the sole cause of the resulting injury; 
even though there is an accompanying cause not 
chargeable to the carrier, yet if the carrier’s negli¬ 
gence contributes to the injury it is liable there¬ 


for. 20 Therefore it is immaterial that in connec¬ 
tion with the accident causing injury to the passen¬ 
ger there is negligence or wrongful act of a third 
person, such as the negligence of those managing a 
train, car, or vehicle with which the train or car in 
which the passenger is riding collides, or the like, 
it is enough that the negligence of the carrier con¬ 
tributes in some way or concurs with the negligence 
of third persons in causing the accident complained 
of.2i 

The question of joint and several liability where 
the negligence of two carriers concurs in causing a 
collision and resulting injuries to passengers is 
treated supra § 747; and the same question where 


IS- Ala.—Alabama Power Co v. 
Bass. 119 So. 625. 218 Ala. 586. 63 
ALR 1. 

HI—Walsh v. Chicago Rys. Co, 128 
N.'B. 647, 294 Ill 586, reversing 
216 IlLApp 409 

Mich.—^Larskowski v Detroit United 
Ry.. 159 N.W 530, 193 Mich 409 
Miss.—Oliver Bus Lines v Skaggs. 

164 So 9. 174 Miss 201. 

Mo —^Watts V. Fleming, 298 S.W. 107, 
221 Mo-App. 1123. 

10 CJ p 979 note 5. 

Xntervening act not sole pro-iri-nnsite 
cause 

That railroad’s negligence might 
not have caused passenger’s death 
without intervening act held not to 
render intervening act sole proxi¬ 
mate cause—Gulf. C. & S. F. Ry Co. 
V. Ballew, Tex Civ App 39 S W 2d 
ISO, reversed on other grounds. Com 
App. 66 S W 2d 659. 

3eregligent dSrectloiL to passenger 
Where a passenger is mduced to 
leave the tram by the negligent di¬ 
rection of the carrier, and he ob¬ 
serves ordinary care in attempting 
to regain it, the carrier is liable for 
an injury received by the passenger, 
regardless of what other negligent 
cause cooperated in producing the 
injury —^Laub v. Chicago, etc, R Co., 
94 SW. 550. 118 Mo.App. 488. 

19. US—^New York Cent R Co. v. 
Johnson, Mo., 49 S Ct. 300. 279 U. 
S 310, 73 L.Ed 706, reversing, C. 
CA, 27 F2d 699, certiorari granted 
49 S.Ct 27, 278 US. 590. 73 LEd 
523, and opinion amended 49 S.Ct 
417 

Ala.—^Louisville & N. R. Co v. Cour- 
son, 174 So. 474, 234 Ala 273 
Ga—Rome Ry & Light Co. v. King, 
117 S E 464, 30 Ga.App 231. 

Ky—^Riley v Louisville & N. R Co., 
21 S.W2d 990, 231 Ky. 564. 

Md.—^Umted Rys. & Electric Co of 
Baltimore v. Perkins, 136 A 50, 
152 Md. 105. 

Mich—^Takacs v. Detroit United Ry., 
207 N.W 907, 234 Mich. 42. 

Mo —Francis v. St. Louis Transfer 
Co., 5 Mo.App. 7. 


N J —Kelson v Public Service R Co, 
110 A 919, 94 N.J.Law 527. 

N.Y —King V. Interborough Rapid 
Transit Co. 188 NYS 700. 197 
App Div. 15, modified on other 
grounds 135 NB. 519, 233 N.Y 330. 
N C.—Garland v. Carolma, C. & O 
Ry. Co, 90 S E 779. 172 N C 638 
Pa.—^Martin v Philadelphia Rapid 
Transit Co. 127 A 765, 282 Pa 358. 
10 C J. p 980 note 6. 

Negligence of third person 

Injury to elderly woman who pos¬ 
sessed her senses of sight and hear¬ 
ing and was struck by automobile 
while crossing street after havmg 
alighted from bus and havmg been 
directed by bus driver to cross street 
held proiE^imately caused by negli¬ 
gence of operator of automobile rath¬ 
er than by any negligence of bus 
company or driver.—Cooke v. Elk 
.Coach Lme, Del, 180 A 782. 

Concurring cause 

Presence near the street railroad 
track of a truck, against which plain¬ 
tiff was carried by the starting of a 
car while he was boarding it, was 
not an intervemng cause of the in¬ 
jury but a concurring cause —Kausch 
V. Chicago, Milwaukee Electric Ry. 
Co, 186 NW. 257, 176 Wis. 21. 

20- Anz—Phoenix Ry. Co. of Ari¬ 
zona V. Beals, 181 P 379, 20 Ariz. 
38.6. 

Ill—Walsh V. Chicago Rys. Co., 128 
NE. 647, 294 Ill. 586, reversing 216 
Ill.App 409—Kanter v. St. Louis, 
S. & P R. R., 218 Ill App. 565. 

La—^Marcus v. Checker Cab Co., 120 
So. 408. 10 La App. 297. 

NC.—Woods V North Carolina Pub¬ 
lic Service Co, 94 S.E. 459, 174 N C. 
697. 1 AL R. 942 

Ohio.—Community Traction Co v. 
Freeman, 156 NE 598, 116 Ohio St 
448. 

Pa.—^Lyons v Pittsburgh Rys Co., 
152 A 687, 301 Pa. 499—Litwinav- 
age v. Schuylkill Ry- Co., 124 A 
293, 280 Pa. 53. 

Tex —^McAdoo v. McClure, Civ.App., 
232 S.W. 348. modified on other 
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grounds Boyles v McClure, Com 
App, 243 S.W 1080—Galveston, H 
& S A Ry Co. V. Packard, Civ 
App, 193 S.W 397, error refused 
10 C J. p 981 note 9. 

Two pro vim ate causes 

There may be two proximate caus¬ 
es of an injury, and where this con¬ 
dition exists the negligence of one 
will not exonerate the other.—Woods 
V North Carolma Public Service Co., 
94 SB. 459, 174 N C. 697, 1 ALR 
942. 

Act of interloper 

Where a motorman left a street 
car on a sloping track near a railroad 
and an interloper released the brakes 
and let the car run toward a railroad 
track, causing a passenger to be in¬ 
jured m alighting, it does not neces¬ 
sarily follow that the motorman's act 
m leaving the car where he did under 
the circumstances was not negligence 
and the proximate cause of the in¬ 
jury.—EUiebenstem v. Iowa Ry & 
Light Co. 188 NW. 129. 193 Iowa 
892 

21 . Ark—Arkansas Power & Light 
Co. V. Boyd, 65 S.W.2d 919, 188 
Ark. 254. 

Ill—Panor v. Northwestern Elevated 
R. Co, 228 IlLApp 162—Wenn- 
macher v Choate, 224 Ill App 42. 
Ky—^McGraw v Ayers, 58 SW2d 
378, 248 Ky. 166—Denker v. Lowe, 
234 S W. 294, 192 Ky. 660 
La—^Johnson v. City of Monroe, 
App, 164 So. 456. 

Mass.—^Turner v. Berkshire St. Ry 
Co., 198 NE. 178—Cohen v. East¬ 
ern Massachusetts St. Ry. Co., 165 
NE 113, 266 Mass. 283 
N.J—Gash V. Khan. 160 A 367. 10 
NJMisc. 708. 

Or—Stamos v. Portland Electric 
Power Co, 274 P. 915, 128 Or 310 
R.I—Zmuda v. McFarland, 165 A 
446. 53 RL 210. 

Tex.—Commercial Standard Ins. Co 
V. Shudde. Civ.App, 76 S.W.2d 561, 
error granted 

Va—^Hogan v. Miller, 157 SE. 540, 
156 Va 166. 

10 C J. p 971 note 48, p 982 note 10. 
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the negligence of a carrier and a third person con¬ 
curs in causing the injuries is treated supra § 709. 

§ 756. Applications of Rule 

a. Operation of trains or cars 
h. Equipment 
c- Condition of premises 


a. OpieratioiL of Trains or Cars 

The general rules as to proximate cause apply where 
the alleged negligent act or omission of the carrier occurs 
in the operation and management of its trains or cars. 

The general rules as to proximate cause apply 
where the alleged negligent act or omission of the 
earner occurs in the operation of its cars,^^ as 


22. Cal—Nicholson v. Porter, 5 P ; 

2d 659, 118 Cal-App. 555. 1 

La—Cazeaux v New Orleans Public 
Service, 134 So 121, 16 LaApp 
541—Grennon v. New Orleans Pub¬ 
lic Service, 120 So. 801, 10 LiaApp 
641. 

Md—United Rys. & Electric Co. of 
Baltimore v. Perkins, 136 A 50. 
152 Md. 105- 

Mich —^Tozer v. Michigan Cent R 
Co. 162 NW 280. 195 Mich. 662. 
Mo.—^Madden v. Red Line Service. 
App„ 76 S W.2d 435—Lincoln v St 
Louis-San Francisco Ry. Co., 7 S 
W2d 460. 223 Mo App. 46 
Ohio—Cleveland Ry. Co. v Arrison, 
159 NE 580. 26 Ohio App. 359 
R r —^Rohl ‘ v. United Electric Rys 
Co. 149 A. 375. 50 RL 478. 

Va.—^Virginia Electric & Power Co 
v. Lenz. 164 SE 572, 158 Va 732 

Foreseeing exact tixne or ■ma.n’nAr not 
necessary 

Doctrine of foreseeableness did not 
require that railroad foresee exact 
time, manner, or occasion of emer¬ 
gency application of brakes.—Gulf, C 
& S. P. Ry Co. V. Ballew. Tex Civ 
App, 39 S W.2d ISO, reversed on 

other grounds. Com App, 66 S W 2d 
659 

Failxixe to warn of danger 

Woman’s negligence in failmg to 
look to right for approachmg auto¬ 
mobiles before she stepped onto con¬ 
crete portion of street from cmder 
stnp in center thereof after alight¬ 
ing safely from street car or such 
negligence combined with that of 
driver of automobile which struck 
her, not motorman’s failure to warn 
her of dangers from approaching au¬ 
tomobiles m crossing street, held 
proximate cause of her resulting in¬ 
jury, as to preclude recovery of dam¬ 
ages from street railway company — 
Smuzynski v. East St Louis Ry. Co., 
Mo App., 93 S.W.2d 1058. 

Conductor obstructing aJlsle 
The act of a conductor of a pas¬ 
senger tram in temporarily obstruct¬ 
ing the aisle as he stood therein, 
bending over to speak to some one, 
as a woman passenger approached 
walking to the rear, was held not 
the proximate cause of her falling 
before she reached him as she halted 
to wait for him to let her pass — 
Steed v. Gulf, C. & S. P. Ry Co., Tex 
Com App, 231 S W. 714, aflBLrming 
Gulf. C. & S. P. Ry. Co. v. Steed. 
Civ.App.. 209 S.W. 772. 


Intoxicated passenger 

If intoxicants did not contribute to 
plaintiff’s fall from vestibule of 
street car, negligence in operation 
and management of car from which 
thrown was eABcient cause of inju¬ 
ries when subsequently run over — 
Bilodeau v. Fitchburg & L. St. Ry. 
Co., 128 NE. 872, 236 Mass. 526. 

Passengers transferring over rail¬ 
road trestle 

Where a bridge over a canal was 
open because mechanism was out of 
order, and a street car conductor is¬ 
sued transfers to passengers and 
suggested and invited them to cross 
on a nearby railroad bridge, without 
suggestion or warning of the fact 
that a train was likely to arrive 
momentarily, and without providing 
some means of flagging and prevent¬ 
ing it from running down the pas¬ 
sengers who might be on the bridge, 
the conductor was negligent, and 
such negligence was the proximate 
cau*se of death of a passenger caught 
on the bridge by a tram—^Thompson 
V. New Orleans Ry. & Light Co., 87 
So. 716, 148 La. 698. 

ZTegligence or tort of third person 
caning injury 

(1) Commuter who had gone to 
rear door of coach knowing coach 
sometimes did not clear trestle, and 
who was injured while attempting to 
pull himself around m order to re¬ 
turn to front end of coach on dis¬ 
covering rear end of coach was not 
clear, by passenger allowing door to 
close upon commuter^s hand, held 
not entitled to recover for injuries 
from railroad, even if railroad was 
negligent in stopping coach where it 
did, smee such act did not contribute 
to commuter’s injury.—Overbeefc v. 
Erie B. Co., 187 A. 648, 14 NJ.Misc. 
816 

(2) Negligence, on part of one as¬ 
sisting a furniture van helper, in 
starting a freight elevator of a build¬ 
ing, which was the proximate cause 
of injury to the helper, precluded his 
recovery against defendant as though 
he himself had been guilty of con¬ 
tributory negligence —Courtney v 
Gamsborough Studios, 174 N.Y.S. 855, 
186 App.Div. 820. 

(3) Where an intending passenger 
while standing on the station plat¬ 
form, was struck by the body of a 
boy who boarded an approaching 
tram before it came to a stop and 
wa? thrown under the wheels, it was 
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held that the proximate cause of her 
injuries was the conduct of the boy, 
for whose acts the railroad was not 
liable, and not the absence of the 
conductor or brakeman, or the fact 
that the doors were or were not open. 
—Spagnol V. Pennsylvania R. Co., 
123 A 781. 279 Pa. 205. 32 A.L.R. 
1313. 

(4) Where passenger held child's 
hand while alighting, child’s sudden¬ 
ly jumping from steps jerking pas¬ 
senger forward held proximate cause 
of passenger's injury, and as matter 
of law was not reasonably foresee¬ 
able by railroad, precluding recovery 
—St Louis, S F & T. Ry. Co v. 
Gore, Tex Civ.App, 69 S W 2d 186. 
error dismissed 

(5) A passenger’s injury from the 
tort of a fellow passenger has been 
held not the proximate consequence 
of negligence in operating the doors 
of the car and passing: the passen¬ 
ger’s destination—^Takacs v Detroit 
Umted Ry., 207 N.W. 907. 234 Mich 
42, 

(6) The absence of light on front 
and rear of bus, which was standing 
at night at side of highway opposite 
a vacant lot used for parking pur¬ 
poses, was not the contributing or 
proximate cause of accident m which 
passenger was injured when automo¬ 
bile backed out of lot as passenger 
was m act of boarding the bus, so 
as to render bus company liable for 
passenger’s injuries.—^Kemer v. Sur¬ 
face Transp. Corporation, 2 N.Y.S 2d 
356, 166 Misc 742. 

Acts held pro-n-mate cause 

(1) Backward movement of street 
car held proximate cause of injury 
to passenger jumping aside and be¬ 
ing struck by automobile, notwith¬ 
standing passenger was not touched 
by street car.—^Pt. Smith Traction 
Co. V. Oliver, 46 S.W.2d 647, 185 Ark. 
227. 

(2) Attempt of cab driver to ovei^ 
take two automobiles ahead near in¬ 
tersection on busy street held proxi¬ 
mate cause of injuries to passenger 
resulting from collision with truck 
making left turn from intersecting 
street —^Thorgrimson v. Shreveport 
Yellow Cabs, La.App., *161 So. 49. 

(3) The proximate cause of in¬ 
jury to a passenger injured while 
steppmg over a bag in the aisle when 
the tram gave a lurch was the lurch 
of the train, and not the placing of 
the bag m the aisle.—Fnedberger v. 
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where it did not give required signals,** or failed 1 at an excessive speed,** or moved the train or car 
to ke^ a proper lookout,*^ or ran its trains or cars | 


Baltimore & O. S. W R Co., 9 Ohio 
App. 173 

Acts held not pro-^mate cause 

(1) Collision with cajTs on switch 
was not proximate consequence of 
negrligreiMi® of trainmen in striking 
automobile on crossing, which turned 
switch when thrown against switch 
stand—Engle v. Director General of 
Railroads, 133 N.E3L 138, 78 Ind-App 
547. 

(2) A street car conductor owes no 
duty to a passenger to guard against 
danger from collision by a following 
automobile, where it was not reason¬ 
ably to be anticipated that the driver 
of the automobile would run his ma¬ 
chine into the street car, and, since 
there can be no negligence unless 
there is a breach of duty, the con¬ 
ductor's act in stopping the car was 
not the proximate cause of injuries 
to a passenger inflicted by the collid¬ 
ing automobile —^Louisville Ry. Co 
V Rice. 250 SW. 863, 199 Ky. 196 

(3) That a door was left unlocked 
and no attendant provided to assist 
passengers alighting from a car did 
not contribute or cause the fall of a 
passenger, who stepped on a banana 
peeling, for such result from leaving 
the door unlocked could not have 
been reasonably contemplated and 
was not, in a legal sense, the proxi¬ 
mate cause.—Et Worth & D. C Ry. 
Co- V. Tantis, Tex.Civ.App, 185 S.W. 
969, error refused 

(4) Street railway was not re¬ 
sponsible for injuries to girl passen¬ 
ger who jumped from car which be¬ 
gan to move unattended down slight 
incline on which it had been stopped 
where railway was not responsible 
for car so moving.—Delfosse v. Unit¬ 
ed Rys Co. of St. Louis, Mo, 201 
S.W 860. 

(5) Failure to have required num¬ 
ber of brakemen held not to warrant 
finding of negligence proximately 
causing death of passenger who step¬ 
ped or fell from movmg train at 
station.—Carlson v. Boston & M. R 

R. . 168 NE. 171, 269 Mass. 60. 

(6) Mere failure to announce plain¬ 
tiff’s station was not proximate cause 
of injury to plaintiff, thrown from 
step after tram had started and was 
three hundred twenty-five feet away 
from station, while he was seeking 
trainman to have train stopped.— 
Louisville & N. R Co. v. Burk, 268 

S. W. 844, 207 Ky. 1 

23. Ohio.—Stemman v. Cleveland 

Ry. Co, 155 NE. 149, 23 Ohio App. 

448. 

Tailuze to call station 

The failure of conductor to call 
station at which eight year old pas¬ 
senger wl^ed to get off tram did 


not render railroad liable for inju¬ 
ries sustained when boy jumped from 
tram after it failed to stop at his 
station, where passenger and his 
companions knew that train was 
nearing station —Nashville, C. & St 
L Ry. V. Harrell, Tenn-App., 110 S 
W2d 1032 

Acts held not cause 

(1) The failure to sound the gong 
at a crossing as required by an or¬ 
dinance was not the proximate cause 
of the injuries where the collision 
was with an automobile approaching 
from the opposite direction on the 
same street—^Alabama Power Co v 
Bass. 119 So. 625, 218 Ala. 586. 63 
AL.R 1. 

(2) The failure to ring the gong 
has been held not an act of negli¬ 
gence contributmg to the injury 
where the prospective passenger ob¬ 
served the car approaching. 

N J —Courtney v. Public Service Ry. 
Co., 115 A. 740. 96 N.J.Law 308. af¬ 
firmed 117 A. 925, 97 N J Law 564 
Ohio.— Stemman v. Cleveland. Ry 
Co. 155 NE. 149, 23 Ohio App 448. 
Pa.—Sang v. Pittsburgh, H, B & N 
C. Ry Co, 80 Pa.Super 524. 

24. Mont.—Fisher v. Butte Electric 
Ry Co, 235 P. 330 

XudepeudenA intervenijig cause 

Presence of ditched car on nght- 
hand side of road and of another 
automobile which had backed near it 
to render aid was held not independ¬ 
ent inteivenmg cause of passenger’s 
injury when bus, claimed to have 
been operated at excessive speed and 
without proper lookout on approach¬ 
ing curve, ran into ditch to avoid col¬ 
lision—Ohver Bus Lmes v. Skaggs. 
164 So 9, 174 Miss 201. 

Not pxoxiTnate cause 

In an action for injuries to plain¬ 
tiff’s son mtendmg to board defend¬ 
ant’s street car which ran over him 
when he fell or slipped under the 
side after the front had passed, neg- 
hgence of the motorman m failing to 
keep a lookout was held not to have 
contributed to the injury, so as to 
make defendant liable.—Vosbein v 
New Orleans Ry & Light Co, 90 So. 
579, 150 La. 230. 

25. Ga—Atlanta & W. P. R. Co. v 
Reese, 110 S E 750, 28 Ga.App 
275. 

La.—Matteson v Teche Greyhound 
Lines, App, 178 So 272. 

Mo —Varley v Columbia Taxicab 
Co, 240 S.W. 218—Grubb v Dun¬ 
ham, 214 S.W. 256, 201 Mo App. 
504. 

Wash.—Smger v. Martin, 164 P. 

1105, 96 Wash. 231. 

Acts of carzier held. pro'*4-miite cause 
<1) Proprietor of Jitney bus, pas- 
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senger in which was injured in col- 
hsion, was liable to passenger if ex¬ 
cessive speed of bus would, without 
more, have brought it to place of the 
collision at the time when it took 
place—Singer v Martin, 164 P. 1105, 
96 Wash. 231. 

(2) In passenger’s action against 
taxicab company, taxicab driver’s at¬ 
tempt to cross highly-traveled, sleety 
street at twenty-five miles an hour 
at mght, while snow was falling was 
held negligence and proximate cause 
of colhsion with automobile which 
had entered mtersection first in ex¬ 
ercise of due care —Barrows v. 
Checker Taxi Co, 195 N.E. 112, 290 
Mass. 231. 

(3) Failure of the driver of a pas¬ 
senger carrying truck colliding with 
a truck ahead to exercise such rea¬ 
sonable care in regulating the speed 
of his vehicle and its proxinaity to 
the other as was necessary to pro¬ 
tect a passenger seated 'on the lat¬ 
ter with her legs hanging over the 
end was held the sole proximate 
cause of her injury, her perilous 
position being only the condition or 
remote cause—Gomstein v. Priver, 
221 P 396. 64 Cal App. 249. 

Held not proximate cause 

(1) The speed of the car is not 
the proximate cause of an injury 
where it would have happened even 
if the car had proceeded slowly — 
Fairbanks v. Boston Elevated Ry 
Co, 129 NE. 367, 237 Mass. 127. 

(2) Where an electric car at an 
excessive rate of speed approached 
a station where several hundred per¬ 
sons were waiting, and several men 
jumped on the front platform of the 
car, and the negligent rate of speed 
naturally resulted in the knocking 
down of persons standing near the 
track, and plaintiff was knocked 
down by one rushmg through the 
crowd to board the car, stumblmg 
as she fell over those who were 
kno^ed down by persons on the 
front platform in such a manner as 
to slide under the car between the 
front and rear trucks, the negligent 
rate of speed was not the proximate 
cause of the injuries —Grubb v. 
Dunham, 214 S.W. 256, 201 Mo App. 
504. 

(3) Negligent speed of bus was 
held not proximate cause of injuries 
to passenger, where bus, traveling on 
through street, was struck by taxi¬ 
cab when half way over mtersec¬ 
tion and out of course which would 
normally be followed by taxicab 
traveling on intersecting street and 
which failed to stop at stop sign — 
City Cab Co. v- Becker, 166 A. 434, 
165 Md. 32. 
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while passengers were boarding or alighting,^® or 
permitted overcrowding.^^ Also such rules apply 
with reference to an alleged negligent act or omis¬ 
sion, such as a failure to separate white and colored 
passengers,^® or the failure to stop to pick up or 
discharge a passenger®® at the proper or usual 
place.®® 


b. Eqiiipment 

The general rules as to proximate cause apply where 
the alleged negligent act or omission of the carrier con¬ 
sists in the failure to furnish and maintain its equip¬ 
ment in proper condition. 

The general rules as to proximate cause apply in 
cases where the alleged negligence consists m the 


(4) Motornaaii’s failure to slacken 
speed was not negligence, causing 
injury to prospective passenger 
knocked against car by automobile 
driving beside it.—United Rys & 
Electric Co. of Baltimore v. Perkins, 
136 A 50, 152 Md. 105. 

28. Cal—^Liittle v. Los Angeles Ry. 

Corporation, 271 P. 134, 94 CaLApp 

303. 

Acts prov^-mately ca"rfng iiLjury 

(1) Where an electric car came to 
a stop or nearly so before reaching 
the platform on which plaantiff was 
awaitmg the car and then started | 
forward with a severe jerk and threw 
plaintiff's fellow passengers against 
other intending passengers, thereby 
pushing plaintiff off the platform, 
the sudden jerk was the proximate 
cause of the accident, and those 
pushed back were not an independ-k 
ent intervening cause, and lack of 
guard rail at the rear of the plat¬ 
form at most was but a concurring 
cause.—Litwinavage v. Schuylkill 
Ry. Co., 124 A. 293. 280 Pa. 53. 

(2) In action for injury to passen¬ 
ger pushed off platform used for 
entrance and exit of passengers to 
electric car, where real cause of m- 
3 ury was not the scramble to get 
aboard, but the sudden jerk of the 
car forward and for which fellow 
passengers were not responsible, it 
was held that the accident could 
not be said to have resulted from 
their rudeness or misconduct—^Lit- 
winavage v. Schuylkill Ry. Co, su¬ 
pra. 

BTot pro-^-mate cause 

Street car company was held not 
liable where passenger stumbled over 
companion’s foot while descending 
from car, and not because of pre¬ 
mature starting thereof—Handy v. 
New Orleans Public Service, 127 So. 
753, 13 La App 257. 

Goncnxzing cause 

If a street car passenger was in¬ 
jured from the concurrence of the 
catdung of her skirt on something 
on the car and the startmg of the 
car before she had time to alight, 
that defendant was not responsible 
for her skirt catching does not re¬ 
lieve It from responsibility for the 
accident if it negligently started its 
car while plamtiff was thus em¬ 
barrassed.—^Phoenix Ry Co. of Ari¬ 
zona V. Beals, 181 P. 379, 20 Ariz. 
886 . 


27- N C —Chaneey v Norfolk & W. 

Ry Co. 93 SE. 834. 174 N.C. 351. 

L.R.A1918A 1070, AnnCas.l918E 

580. 

As pro'v^mate cause 

(1) The negligence of a carrier in 
permitting its car to be overcrowded 
is the proximate cause of injury to a 
passenger who is pushed off the car 
by another passenger who is pushing 
his way through the crowd to get 
into a position to alight.—Rnaisch v. 
Joline, 123 N.Y.S. 412. 138 AppLiv. 
854, distinguishing McVay v. Brook¬ 
lyn. etc, R Co., 99 N.TS. 266. 113 
AppDiv 724. 

(2) Other illustrations see 10 C-J. 
p 979 note 5 [e]. 

Not pro'^mffto cause 

Railroad is not liable to passen¬ 
ger assaulted and robbed on its 
train, cars being without light and 
badly overcrowded, there being no 
causal connection between road’s 
supposed negligent act in overcrowd- 
mg and failing to light its cars, and 
injury charged to have resulted.— 
Chaneey v. Norfolk & W. Ry Co., 93 
SE. 834, 174 NC. 351, LR.A.1918A 
1070, AnnCasl918E 580. 

2 & Miss —^Mississippi Power & Light 

Co V. Garner, 176 So. 280. ' 

Held proximate cause 

(1) Knowingly permitting a vio-1 
lation of a statute requiring the sep¬ 
aration of white and colored passen¬ 
gers has been held the proximate 
cause of an injury resulting from 
an assault by one of another race m 
the same car.—^Hines v Meador, 224 
S.W 742, 145 Ark. 356. 

(2) Colored passenger could recov¬ 
er agamst bus earner fotr mjuries 
sustained when assaulted by a white 
passenger, because she refused to 
give up her seat m a bus which, in¬ 
stead of having partitions to sepa¬ 
rate the white and colored races, 
contained a small sign with the word 
"white" on one side and the word 
"colored” on the other, on ground 
that earner failed to comply with 
statute requiring separate compart¬ 
ments for the white and colored 
races, as against contention that 
failure to have separate compart¬ 
ments was not the proximate cause 
of the passenger's injury.—^Missis¬ 
sippi Power & Light Co. v. Garner, 
Miss., 176 So. 280 

29. N.C.—^Brown v. Lmville River 

Ry. Co.. 94 S.E. 431, 174 N.C 694. 
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Ppiii-nfr into cattle guard 

Failure to stop train and take up 
passenger was not proximate cause 
of injury from falling into cattle 
guard while walking to destination. 
—Brown v. Lmville River Ry. Co, 94 
S.E. 431, 174 N C 694 
Collision 

Failure to stop at a passenger’s 
destination has been held not the 
proximate cause of injuries received 
when the car collided with anoth^ 
vehicle—E^ilton v. Ealbach. 179 NY 
S. 604. 

30u N.Y.—^Pulton V. Kalbach, supra. 
N C —Garland v Carolina, C & O. 

Ry Co.. 90 S.E. 779, 172 NC. 638. 
10 C J- p 981 notes 7, 8. 

Held proxiTwis>te cause 

If carrier discharged a passenger 
at a place beyond her station, where¬ 
by she was compelled to walk the 
track back to destination, the act of 
discharging was the proximate cause 
of her injury from being struck by 
another car.—Gott v. Kansas City 
Rys. Co., Mo., 222 S.W. 827. 

Acts held not proxim'ito cause 

(1) Carrying a street car passen¬ 
ger a few feet beyond the street 
intersection was not the proximate 
cause of injuries caused by depres¬ 
sion in street after the passenger 
had voluntarily and safely alighted 
—^Morris v. Omaha & C. B. St. Ry. 
Co. 187 N.W. 510, 193 Iowa 616. 

(2) Street car company was held 
not liable to passenger who in 
alighting from car which stopped 
sixty steps past intersection, stepped 
on small rolling object on concrete 
pavement and fell, as it was not 
bound to warn of such objects and 
carrying beyond intersection was not 
proximate cause.—^Kentucky Trac¬ 
tion & Terminal Co. v. Soper, 286 
S.W. 776. 215 Ky 536 

(3) Where a trolley car passen¬ 
ger, carried past his station, was 
given a ticket by the conductor to 
enable him to ride back, but, in¬ 
stead of doing so, started to walk 
back on the private right of way of 
a railroad company and stumbled 
and fell, sustaining the injuries sued 
for, the railroad company was not 
liable, there being no causal connec¬ 
tion between the injuries and de¬ 
fendant’s act m not letting the pas¬ 
senger off at the right station.—Kel¬ 
son V. Public Service R. Co,, 110 A. 
919, 94 N J.Law 527. 
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failure of the carrier to furnish and keep in proper 
condition its machinery, cars, tracks, and applianc- 
es.3i 

c. Gonditioii of Premises 

The general requirements as to proximate cause ap¬ 
ply to an alleged negligent act or omission of the carrier 


resulting in an alleged defect or dangerous condition of 
its premises. 

The general requirements as to proximate cause 
apply to an alleged negligent act or omission of the 
carrier resulting in an alleged defect or dangerous 
condition of its premises,^^ such as a failure to light 
its premises properly.*^ 


<4) Bus compajiy’s act in discharg¬ 
ing passenger at other than usual 
stopping place was held not proxi¬ 
mate cause of passenger's injuries 
when struck by another automobile 
while crossing road—^Waldron v 
Southwestern Bus Co, 182 NE 596, 
42 Ohio App 549. 

(5) Alleged negligence of stage in 
discharging passenger across high¬ 
way from restaurant where it usual¬ 
ly stopped was held not proximate 
cause of passenger’s injuries when 
struck by automobile while crossing 
highway to restaurant.—^Lewis 
Pacific Greyhound Lines, 34 P,2d 616, 
147 Or. 588. 96 AL.R. 718. 

(6) Alleged negligence of bus driv¬ 
er in discharging passenger on rainy 
night at unsafe place on highway 
was held not proximate cause of in¬ 
juries sustained by passenger wbo 
was struck by automobile traveling 
on wrong side of highway—Madden 
V. Bed Line Service Mo.App, 76 S. 
W2d 435. 

(7) Other illustrations see 10 C 
J. p 981 note 7 ta], IhJ. 

31- Or.—^Benvie v. Portland By., 
Light & Power Co., 156 P. 266, 79 
Or. 639 

Tex —^Texas & N. O By. Co. v 
Books, Com.App, 293 S.W. 554, de¬ 
nying rehearing 292 S.W. 536, 
which affirmed. Civ App, 283 SW 
622. 

Defective eaaipment held pro'^-mate 
cause 

(1) Bailroad’s furnishing of mail 
car with defective door held proxi¬ 
mate cause of injury to postal clerk 
in trying to close it —^Baltimore & 
O. B Co. V- Davis. 137 A. 30, 152 
Md. 427. 

(2) Proximate cause of death of 
decedent, who collapsed in elevator 
and was killed because of dangerous 
situation, held to be negligence cre¬ 
ating dangerous situation.—Strobel 
V. Park. 140 A. 877, 292 Pa. 200, 57 
ALB. 253 

Defective eguipment held not proxL 
mate cause 

In a passenger’s action for person¬ 
al injury when an alleged defective 
gate of the car swung out and he 
fell from the steps and was injured 
as he attempted to board a moving 
train was held not the proximate 
cause of injury.—Wichita Falls &i 


N W. By. Co. V. Cover. 164 P. 660. 
63 Okl. 260 
luterveniug act 

Bailway mail clerk injured while 
making unauthorized attempt to re¬ 
pair defective catcher bar on mail 
car, defect being due to defendant 
railway’s negligence, cannot recov¬ 
er, since his intervening act broke 
the sequence from the railway’s neg¬ 
ligence to the accident, and its negli¬ 
gence was therefore not the proxi¬ 
mate cause of the injury—^Lancaster 
v. Hall, TexCivApp.. 277 S.W. 776 

ITegllgeuce of third person 

(1) Injuries sustained by prospec¬ 
tive railroad passenger when glass 
from train wirfdow fell upon her as 
as result of companion of another 
passenger putting hand through 
window which he was attempting to 
raise held caused by such party’s 
negligence, for which railroad was 
not liable, where window, although 
difficult to raise, was not defective 
—^Hart V Gulf, M. & N" B Co, La 
App. 167 So. 166. 

(2) Where the act of employees of 
the owner of a warehouse in open¬ 
ing a door over defendant railroad's 
switch track into the warehouse was 
the direct, voluntary, intelligent, and 
intervening cause of accident to 
plaintiff, a passenger on defendant 
railroad’s car struck hy the door, 
such act of the warehouse owner’s 
employees was the proximate cause 
of the accident, and defendant rail¬ 
road was not liable, having no con¬ 
trol over such employees, the re¬ 
moval by the railroad of a post to 
prevent opening of the door to the 
point of collision with cars not be¬ 
ing the proximate cause —^Kelly v 
Philadelphia, B & W. B. Co, 113 A. 
194, 270 Pa 149, 

32. Ky.—Cumberland B Co. v 
Hemphill, 184 SW. 883, 169 Ky 
519. 

Tex—Fort Worth & D C. By. Co. v 
Armitage, Civ App., 39 S.W 2d 108, 
error refused. 

Inadequate luggage rack 

Defendant railroad's negligence in 
providing an inadequate luggage rack 
between seals in its station held the 
proximate cause of plaintiffs in¬ 
jury notwithstanding the suitcase 
may have been pushed therefrom by 
the negligence of a third person — 
Wright V Kansas City Terminal By 
Co., 193 S.W. 963, 195 Mo.App. 480. 
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Door stop 

Bailroad’s negligent maintenance 
of defective automatic door stop in 
depot held the proximate cause of 
injuries to passenger struck by door 
in passing out of depot upon way 
to train, although the passage of lit¬ 
tle girls through the door at the 
same time may have contributed 
to the cause of the accident—^Mar¬ 
tin V. Missouri Pac. B. Co, Mo App, 
253 SW. 1083. 

Failure to provide proper place for 
alightiiig 

The fact that a passenger while 
standing on the space between two 
tracks provided by a carrier as the 
place for passengers to leave the 
train is struck and injured hy a 
tram on the other track belongmg 
to another carrier does not relieve 
the first carrier from liability, the 
failure to provide a proper place 
for alighting bemg a proximate 
cause of the accident.—Chicago 
Terminal Transfer B Co v Schmel- 
ling, 64 N E. 714, 197 Ill. 619, affirm¬ 
ing 99 IH-App 577. 

33L Va.—Washmgton-Virginia By 

Co V Struder, 111 S.E 239, 132 

Va 368. 

Dnlighted station 

(1) Negligent failure of an inter- 
urban railroad company to have its 
station lighted does not impose ha- 
bility for the death of a passenger 
who was killed m attempting to 
cross the track to the platform on 
the opposite side from the station, 
where there was no showing that 
the absence of station lights in any 
way contributed to the accident.— 
Washington-Virginia By. Co. v. Stru¬ 
der. Ill SE 239, 132 Va. 368. 

(2) An assault by a negro on a 
female passenger m an unlighted 
wailing room after dark is not such 
a proximate consequence of the car¬ 
rier’s failure to light the room as to 
charge it with having foreseen the 
danger and render it liable therefor. 
—Prokop V. Gulf, etc, B. Co., 79 S. 
W 101, 34 Tex.CivApp 520. 

Xasufficient Ughting hdd prov^-m&te 
cause 

Any dangerous obstruction or fail¬ 
ure to light a walk is proximate 
cause of injury to passenger occur¬ 
ring before she has a reasonable op¬ 
portunity to leave the earner’s prem¬ 
ises, in the direction or^manly tak¬ 
en, by means of such walk.—^Boyle 
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7. A<7nONS FOE PeESOIMi Injoeebs 


§ 757. Nature and Form 

While an action against a carrier for wrong re¬ 
sulting in personal injury is usually brought in 
tort, the action may be in assumpsit for breach of 
the express or implied contract to carry safely, see 
CJ.S. title Actions § 49 e (5)'. 

§ 758- Right of Action and Conditions Pre¬ 
cedent 

a. Right of action 

b. Conditions precedent 

a. Right of Action 

A passenger, who by reason of the carrier’s failure 
to perform its duty toward him sustains personal in¬ 
juries, ordinarily has a right of action therefor against 
the carrier. 

A right of action against a carrier for injury re¬ 
sulting from a defective piece of equipment is not 
affected by failure of the public authorities to see 
that the dangerous condition was detected and 
eliminated 34 Where plaintiffs cause of action is 
based solely on the absence of lights on a car, which 
plaintiff was attempting to board and in so doing 
fell over a fender on the car, that a statute re¬ 
quires fenders on such cars is immaterial.35 


If it could be said that a person invited to ride 
gratuitously is a passenger, such person could have 
no right of action for injuries resulting from the 
carrier’s negligence during performance of the con¬ 
tract, whether based on the contract or on the im¬ 
posed duty due to the relationship of the parties, 
where a statute makes it unlawful to accept free 
service from a utility, and where statutes making 
contracts illegal are held to bar all actions arising 
therefrom vrhether in contract or in tort.3® 

The repeal, without a saving clause, of a statute 
giving the passenger a right of action against the 
carrier for a violation of the statute resulting in 
personal injury to the passenger terminates his 
right of action thereunder.®^ 

b. Conditioiis Precedent 

Conditions precedent, including the giving of notice 
required by statute or agreement before bringing suit, 
or the bringing of the suit within a certain time, must 
be complied with 

The requisite written notice of the personal in¬ 
jury sustained by a passenger as a condition pre¬ 
cedent to the maintenance of an action against the 
carrier therefor, whether required by statute®* or 
by the agreement between the parties,®® must be 


V. Waters, 16$ NW. 114, 199 Mich. 
478 

34. N. Y —Chaikofsky v. Interbor- 
ougrh Rapid Transit Co., 203 N.Y S 
357, 208 App.Div 407, reversing 
195 NTS. 79 

35. La—Constance v. Louisiana 
Power & Light Co., 132 So 625, 15 
liaApp. 616 

3G. TT.S.—^Meloon v, Davis, CCAN 
H. 292 F 82 

37- Mass —^Finnegan v. Checker 
Taxi Co, 14 N.E.2d 127. 

38. Teat.—Sawyer v. El Paso, etc., 
R Co. 108 SW. 718, 49 Tex Civ. 
App 106 

10 C J p 995 note 77. 

39. XTS—Grooch V Oregon Short 
Line R Co.. Idaho, 42 SCt 192. 
258 US 22, 66 I^-Ed 443, affirm¬ 
ing, C.CA, 264 P 664, certiorari 
granted 41 S Ct 8, 254 U S. 623. 65 
LEd 444 

Ofcl—^Missouri, K & T. Ry. Co. v 
Lynn. 161 P. 1058. 62 Okl. 17. 

SD.—^Keaimes v Chicago, M & St 
P Ry Co, 171 NW. 86, 41 S.D 
409. 

10 C J p 995 note 78 
Agre<>-meiit vaXid 

Agreement requiring injured party 
or his representative to give carrier 
notice m writing of claim within a 
specihed reasonable period is valid. 


—Oceanic Steam Nav Co. v. Cor¬ 
coran. C.CA.N.Y., 9 F.2d 724. 57 AL. 
R 163. 

PnxpoTO of s^reement requirement 
of written notice of injury to cat¬ 
tle caretaker within stated pewod 
IS to give carrier opportunity to in¬ 
vestigate while facts are easily ob¬ 
tainable.—^Edmondson v. Missouri 
Pac. R Co., 286 SW. 489, 220 Mo. 
App 294. 

Compliancie with requiremeiLt 

In view of actual knowledge by 
carrier’s agents of injury to plain¬ 
tiff passenger and of action taken by 
carrier on that knowledge, letters 
written by plaintiff to earner’s claim 
agent within thirty days after in¬ 
jury that he intended to assert claim 
for damages, and was willing to 
make settlement, is substantial com¬ 
pliance with his contract to give 
written notice within thirty days aft¬ 
er injury —^Edmondson v Missoun 
Pac. R. Co, Mo App, 264 SW. 470 

Length of tune for giving notice 

(1) Less time reasonably may be 
allowed for a notice of a claim for 
personal injuries to a passenger than 
IS deemed proper for goods, although 
an exception might be implied if the 
accident made notice withm the tune 
impracticable —Gooch v. Oregon 
Short Line R Co, Idaho, 42 S Ct. 192, 
258 U.S 22, 66 LEd. 443, affirming, 

1421 


CC.A., 264 F 664, certiorari grant¬ 
ed 41 set. 8, 254 US 623, 65 LEd 
444 

(2) In an action by a caretaker of 
an interstate shipment of live stock, 
a provision m the written contract, 
requiring notice of injury within 
thirty days of the date thereof is 
reasonable and valid.—^Missouri, K. & 
T. Ry Co V Lynn, 161 P 1058, 62 
Okl. 17. 

(3) Provision in shipping contract, 
that no claim for injury to person 
of shipper should he valid unless 
presented in writing to carrier with¬ 
in four months, was void—Germ v 
Chicago. M. & St. P. Ry. Co, 158 N 
W 630, 133 Minn. 395 

To whom notice to 'he given 

A requirement of notice of injury 
to a passenger riding on a drover's 
pass IS not invalid because it speci¬ 
fies the notice is to be given to the 
general manager ©f the carrier.— 
Gooch v Oregon Short Line R Co., 
Idaho, 42 SCt 192, 258 US 22, 66 
LEd 443, affirming, CCA., 264 F. 
664, certiorari granted 41 S.Ct. 8, 254 
U S 623, 65 L Ed 444. 

Shipping contract provisions not ap^ 
plicable to passenger 

Where a railroad company’s agent 
refused to permit the shipper of a 
horse to ride on the shippmg con¬ 
tract, and compelled him to purchase 
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g^vea; and the fact that the carrier had actual no¬ 
tice is no excuse for failure to give the notice re¬ 
quired,^® nor can plaintiff claim he was relieved 
from the necessity of giving notice because the ac¬ 
cident prevented defendant from transporting him, 
the rule as to failure to perform in case of de¬ 
pendent provisions not applying.**! Under the com¬ 
mon law, such a provision may be waived by the 

carrier.*^ 

A statute requiring notice of injuries from ice or 
snow on “premises" or “adjoining ways” as a con- 
ditiem precedent to an action therefor does not re¬ 
quire notice as a condition precedent to an action 
for injuries to a passenger slipping on ice or snow 
on the steps of a carrier's car.**^ Service of a sum¬ 
mons and complaint has been held sufficient notice 
under a statute requiring notice of injury within 
a specified period of time as a condition preced¬ 
ent*^ 

The agreement of the parties sometimes provides 
that suit for the injury must be brought within a 
specified time after the cause of action accrues,*5 


and under such agreement the time within which 
suit must be brought does not accrue until notice 
is given;*® but the carrier may waive the provi¬ 
sion as to the time for suiL*^ It has been held that, 
in a passenger’s action sounding in tort, any stipu¬ 
lation in the transportation contract limiting the 
time within which suit must be brought is inapplica¬ 
ble;*® and it has been held that a limitation to a 
time less than provided by statute cannot be im¬ 
posed on a shipper in intra-state shipment.*® 

§ 759. Jurisdiction and Venue 

The action being transitory, it may be brought in the 
state where the cause of ac:tion arose, or where defend¬ 
ant is served, subject always to such statutory provisions 
as may regulate the place of bringing the action. 

An action by a passenger for personal injuries 
due to the negligence of the carrier is transitory 
in its nature and may be brought in the state 
where the cause of action arose, that is, where the 
injuries were incurred,®® although the contract for 
carriage was made in another state;®! or in the ab¬ 
sence of statutes to the contrary, it may be brought 


a greneral ticket, suck shipper, al¬ 
though he was injured, while on 
freight train and m car with the ani¬ 
mal, has the rights of an ordinary 
passenger, and the railroad company 
cannot rely on the limitations in the 
shipping contract relating to recov¬ 
ery and notice of injury—Jepsen v. 
Gallatin Talley Ry. Co, 195 P. 550, 
59 Mont. 125. 

Slfect of statute ou agreeme'nt 

(1) Carmack amendment to the In¬ 
terstate Commerce Act, TJ S Comp St. 
I 8604a, did not relieve a caretaker 
of carloads of hogs from giving no¬ 
tice to railroad of his injury, as 
required by contract between them, 
since amendment deals only with 
shipments of property, and not with 
transportation of persons—Keaimes 
V. Chicago, M. & St. P. Ry. Co, 171 
JSrW. 86, 41 SR. 409. 

(2) Act March 4, 1915 S 1, Comp. 
St. § 8604a, prohibitmg any provision 
by a earner fixing the time for no¬ 
tice of loss or injury to goods at less 
than mnety days, did not establish 
a new public policy with reference 
to similar notices, so as to invalidate 
a stipulation m a drover’s pass re¬ 
quiring notice of claim for personal 
injuries to he given within thirty 
days.—Gooch v Oregon Short Line 
R Co.. Idaho, 42 SCt. 192, 258 IT.S. 
22, 66 L.Bd. 443, affirming, C C.A., 264 
P 664, certioran granted 41 S.Ct. 8, 
254 U.S. 623, 65 L.Rd. 444. 

(3) Right of cattle caretaker ac¬ 
companying mterstate shipment to 
recover from earner, and duty to 
grive notice of such injury, is gov¬ 


erned by the common law, notwith¬ 
standing that an agreement that 
written notice should be made with¬ 
in thirty days was required under a 
regulation that was part of the car¬ 
rier’s tariff filed with the interstate 
commerce commission, the Interstate 
Commerce Act being inapplicable to 
personal injury cases.—Rdmondson 
V. Missouri Pac. R. Co., 286 S.W. 439, 
220 MoApp 294. 

ProvisicnL for notice of injury to 
property 

Where plaintiff caretaker of stock, 
was injured while in caboose, by vio¬ 
lent starting of train, failure to give 
notice of mjury within sixty days, 
as required by hill of ladmg m case 
of “injury to property,” was imma- 
tenaL—RavLs v, Adkins, Tex.Clv 
App, 251 SW. 265.. 

40. TJ.S.—Gooch V. Oregon Short 
Line R. Co., Idaho, 42 S.Ct. 192. 
258 US. 22, 66 LPd 443, affirm¬ 
ing, C,C.A., 264 P. 664, certioran 
granted 41 S.Ct. 8, 254 U.S. 623. 65 
LPd. 444. 

41. Mo —Pdmondson v. Missouri 
Pac. R Co, App., 264 S.W. 470. 

40 . Mo —Pdmondson v. Missouri 
Pac R. Co., App, 8 S.W2d 103— 
Pdmondson v. Missouri Pac R. 
Co, 286 S.W. 439, 220 Mo App 

294—Pdmondson v Missouri Pac. 
R. Co, App., 264 S.W. 470. 
Tmmediate investigation of injury 
and offer to settle is a waiver of 
written notice of injury under care¬ 
taker’s contract executed by cattle 
shipper.—Pdmondson v. Missouri 
Pac. R. Co, 286 S.W. 439, 220 Mo. 
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App. 294—Pdmondson v. Missouri 
Pac R Co., Mo.App., 264 S.W. 470. 

43L Mass—Casey v. Boston Elevat¬ 
ed Ry. Co, 150 NB. 850, 255 Mass. 
33. 

44 . Wis—^Maxwell v. Johnson, 161 
N.W. 736, 165 Wis. 462. 

45. Kan—Koster v. Atchison, T & 
S. P. R Co., 147 P. 798, 95 Kan. 
109. 

10 C J p 995 note 79. 

Provision of live-stock contract, 
whereby the shipper traveled as 
caretaker, that no action should be 
mamtained by him for any damage 
unless brought within six months, 
applies to actions for injuries to the 
shipper, as well as for injuries to 
the stock.—Achen v. Atchison, T & 
S P. Ry. Co., 175 P. 980. 103 Kan 
668 . 

46b Kan—James v Chicago, etc, R. 
Co, 105 P. 40. 81 Kan 23. 27. 

47 - Tex—St. Loms, etc, R. Co v. 
Rysart, 130 S.W. 1047, 62 Tex Civ 
App. 7. 

10 C J. p 996 note 81. 

48. Okl.—Martin v. Chicago, R I. & 
P. R Co., 148 P. 711, 46 Okl 169. 

49- Tex—Ravis v Adkjns. Civ App, 
251 S.W 285. 

50. U S.—Baltimore, etc, R. Co. v. 
Reed. Ohio, 223 P. 689, 139 C.CA 
192 

10 C.J p 996 note 84. 

51- Ind—IndisiTia, etc, R. Co. v. 
Masterson, 44 NE. 1004, 16 Ind. 
App. 323. 
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in the state where defendant is served, although the 
injury arose in another state.52 

As between different counties, the action may be 
brought in any county in which process is served 
on defendant, unless there is a statutory provision 
localizing the action.^® The action may be brought, 
under various statutes, in the county where the in¬ 
jury occurred or the cause of action arose,®^ or 


where defendant resides or has its principal office or 
place of business,55 or through or into which the 
line passes,^® or where plaintiff resides,®^ provided, 
under some statutes, it is a county through which 
the road runs*®* Courts of a county other than 
those designated by the statutory provisions have 
no jurisdiction of an action against a carrier.®* 

Convenience of witnesses. It has been held that 


50 . us —^Hireen v. Interstate Trans¬ 
it Lines, D.CCal, 52 F2d 182. 

10 C J. p 996 note 86. 

53L Ky.—Chesapeake, etc., R. Co. v. 

Cowherd, 15 Ky L. 160. 

10 C J. p 996 note 88. 

54 . Ga.—^Tennessee Coach Co. v. 
Snellingr, 180 S.E. 741, 51 Ga.App. 
432. 

10 C J. p 996 note 89. 

Selectloii of couBty 

Foreign corporation operating 
within state as motor common car¬ 
rier could be sued in county where 
cause of action originated and serv¬ 
ice on person designated by corpora¬ 
tion to receive service could be had 
by second original, although it was 
not necessary that action be brought 
in county where cause of action 
origmated, if corporation had agent 
and place of business within state. 
—Tennessee Coach Co. v Snell mg, 
180 S B. 741, 51 GaJlpp. 432. 

Prior to statute 

It was no objection to an action 
for injuries to a passenger, brought 
prior to Acts 1903 p 182, requiring 
suits for personal injuries to be 
brought in the county where the in¬ 
jury occurred, that it was brought 
in a county other than that in which 
the injury occurred or plaintifE resid¬ 
ed.—Kansas City, M. & B R Co v, 
Butler. 38 So. 1024. 143 Ala. 262. 

55. Gra—^Harrison v. Neel Gap Bus 
Line, 179 SB. 871, 51 GaApp 120 

10 CJ p 996 note 90. 

As affected by statutory provisioiis 

(1) A statute providing that action 

against motor common earners 
“may” be brought in any county 
where action could be brought if 
defendant were railroad being sued 
on like cause of action is permissive 
and cumulative, and does not re- 
qmre bringing of action against mo¬ 
tor common earner m county where 
cause of action originated —Ham- 
son V. Neel Gap Bus Line, 179 S.E 
871. 51 GaApp 120. • 

(2) Where the statute necessitates 
bringing suit in the county where 
the carrier is doing business, a pas¬ 
senger IS not entitled to maintam 
venue in county where accident oc¬ 
curred without proof that bus own¬ 
er was operating as common ear¬ 
ner in such county at time of suit. 


—Amberson v. Anderson, Tex Civ. 
App, 43 S.W.2d 120. 

Doing b"«i«e«*s agent 

Where suit may be brought in a 
county where the earner does busi¬ 
ness by agent, a railroad which had 
formerly maintained a depot in the 
county, although at the time of the 
suit It no longer had an agent there, 
but still maintained the depot for 
the storage of freight and the 
convenience of passengers, was “do¬ 
ing business by agent” in that coun¬ 
ty so as to be subject to smt there 
in an action by a passenger for per¬ 
sonal injuries —Louisville & N. R 
Co. V Dawson. 68 So. 674, 14 Ala 
App 272. 

SGL. Okl.—^Jacobsen v. Howard, 23 P. 

2d 185, 164 Okl. 88. 

Carrier operating on lines of anoth¬ 
er 

Where a contract between two rail¬ 
road companies allowed the second 
company to operate its trains, in 
charge of its own servants and con¬ 
ductors, over the tracks of the first, 
with the added provision that the 
first company should be liable to the 
second for any sums which might 
be recovered against the second be¬ 
cause of injuries received by pas- 
senge*rs or others while the second 
was operating its trains over the 
line of the first, the lessee company 
was carrying on its business within 
the counties in which the line of the 
lessor company ran, and might be 
sued therein—^In re Columbia, N. & 
L R Co, 71 SB 1013, 89 S.C 407 
—^Jenkins V Atlantic Coast Lme R 
Co, 71 SB. 1010, 89 SC. 408. 

Motor carriers 

A motor earner operating busses 
under junsdiction of corporation 
commission is a “transportation 
company” within statute authorizing 
suit m any county through which 
lme passes.—Jacobsen v. Howard, 23 
P2d 185, 164 Okl. 88. 

57. ]5y —Louisville & N. R Co. v. 

Spears’ Adm'r. 232 S.W. 60, -192 Ky. 

64 

Mich—Amyot v. Lamb, 190 N.W. 

741, 221 Mich 256. 

10 C J. p 996 note 91. 

Bestdence of personal zeprck.wJLtatLve 

Within a provision of Code Civ. 
Pract S 73, authorizing an action 
against a common earner to be 
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brought in the county in which the 
pkuntifl resides, if that is a county 
through which the carrier passes, 
plaintiff's residence in an action to 
recover for the death of a passenger 
is the residence of the personal rep¬ 
resentative, by whom the suit is 
prosecuted, under Ky.St. § 6, not the 
residence of the deceased passenger, 
and the admmistrator can prosecute 
such action in the county of his resi¬ 
dence, whether it is controlled by the 
state statute or by the order of the 
director general, requiring suits 
against carriers while under federal 
control to be brought in the coun¬ 
ty or district where the plaintiff re¬ 
sided.—Louisville & N R Co v 
Spears’ Adm’r, 232 S W. 60. 192 Ky. 
64, overruling Illinois Cent R Co. 
V. Willis, 97 S.W. 21. 123 Ky 636. 
29 Ky.L. 1187—10 C J- p 996 note 91 
[a]. 

Provision for suit where principal 
office located 

Comp.L 1915 § 12340 par 3, pro¬ 
viding that “suits may be commenc¬ 
ed” against a railroad m any coun¬ 
ty where its principal office is sit¬ 
uated, etc., does not prohibit pas¬ 
sengers to bring action for personal 
injuries in their home counties pur¬ 
suant to par 2, the permissive pro¬ 
visions indicating a legislative in¬ 
tent to amplify or define the speci¬ 
fied corporate residence of such de¬ 
fendant in which an action may be 
commenced at plaintiff’s option.— 
Amyot V. Lamb, 190 N.W. 741, 221 
Micb. 256. 

58. Ohio—Johnson v. Toledo & O. 

Cent. Ry Co, 5 Ohio N.P..N.S. 347. 

10 C J p 996 note 92 

irMiiVi-toxy provision 

The word, “may,” in the Ohio stat¬ 
ute, Rev St. § 5204, providing that 
suit may be brought in any county 
through which the road passes has 
been held to mean “must” Under 
such a provision the action cannot 
properly be brought in the county 
where the carrier's principal offices 
are located unless the line of the 
road passes through such county — 
Johnson v. Toledo & O. Cent Ry. Co., 
5 Ohio N.P.N.S. 347. 

59. Ky.—Sherrell v. Chesapeake, O. 

& S W R. Co.. 12 S.W. 465. 89 

Ky 302. 

10 C.J. p 996 note 88 [aj, [bj. 
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the court may consider the convenience of employee 
witnesses in determining where the trial shall be 
held, although their convenience will be given less 
consideration than the convenience of witnesses 
who are not connected with the parties.®® 

§ 760. Parlies 

In an action against a carrier for personal injuries, 
the earner may be proceeded against alone, but plaintiff 
may join other proper parties as defendants, including 
other carriers, purchasers of offending carriers, and sure¬ 
ties or insurers of carriers. 

Where a passenger is injured by the joint or con¬ 
current acts of several joint tort-feasors, he may 
sue either of them, or he may join them in one ac¬ 
tion and recover against such as arc shown by the 
evidence to be liable.®^ A nonjoinder of all per¬ 
sons liable therefor cannot be taken advantage of 
in such an action, but a recovery may be had against 
such as are shown to be liable,®^ provided the action 
is brought in tort and not in contract®^ Carriers 
having a joint duty toward a passenger may be 
joined in an action for injuries,®^ but not where the 
injury results from concurrent, rather than joint, 
negligence.®® A purchaser of railroad property, 
under a decree of foreclosure providing that the 
purchaser shall take the property subject to all lia¬ 
bilities, may be joined as defendant in an action for 
personal injuries to, or death of, a passenger, occur¬ 
ring while the road is being operated by a receiv¬ 
er.®® Companies jointly operatmg their roads 


through a lessee may be joined in one action for in¬ 
juries to a passenger over their lines, where the 
negligent acts are continuous and chargeable to the 
common agent of the lessee.®*^ 

Receivers appointed in a federal court for a de¬ 
fendant railroad company, after a suit is brought 
against the latter in a state court, need not be made 
parties to the suit.®® A shipper of live stock con¬ 
tracting to hold a carrier harmless for any damages 
it might be required to pay for injuries to a care¬ 
taker accompanying the stock is not a necessary 
party to an action by the caretaker against the car¬ 
rier for personal injuries.®® 

Sureties and insurers. The surety on a bond, giv¬ 
en by the owner of an automobile stage line as a 
condition precedent to obtaining a certificate of 
convenience and necessity required for operation of 
such a line, is a proper party to an action for in¬ 
juries brought against the owner by a passenger,*^® 
but an indemnity insurance company contracting to 
mdemmfy an automobile transportation company 
against damages to passengers, cannot be joined in 
an action for injuries to a passenger against the 
company, unless the policy expressly or by neces¬ 
sary implication so provides and a provision m 
the policy for direct liability to any person as pro¬ 
vided for in the policy, whether an action is brought 
against the assured alone or jointly with the insur¬ 
er, does not warrant joinder of the insurer in an 
action in tort against the carrier.^® 


60- N.T—Neeley v, Erie R Co., 119 
N.YS 953, 134 App Div 781. 

10 C J p 997 note 93. 

61- Ga—Central of Georgia Ry. Co. 
V. Wheat, 122 S E. 794, 32 GaApp. 
151. 

Iowa—Wabash Ry. Co v. Peterson, 
175 NW. 523. 187 Iowa 1331 
Mont —^ECnuckey v. Butte Electric 
Ry Co, 109 P. 979. 41 Mont 314. 
NY .—Jerome v New York Rys. Co, 
179 N.YS. 777, 190 App r>iv. 311. 
Va—Carlton v. Boudar, 88 S E 174, 
118 Va 521, 4 A-LR. 1480. 

10 C J. p 997 note 95 

Trackiiig and street car companies 
Owner of truck colliding with 
street car is properly made defend¬ 
ant with street railroad in action 
for injury to street car passenger. 
—^Moraski v. Philadelphia Rapid 
Transit Co, 142 A. 276, 293 Pa 224 

62. NY.—Jerome v. New York Rys 
Co, 179 NYS. 777, 190 App.Div 
311. 

10 C-J. p 997 note 96. 

63L Pa—^M’Call v Forsyth, 4 Watts 
& S 179. 

10 C.J. p 997 note 97. 


64. Mich.—^Boyle v Waters, 166 N 
W 114, 199 Mich 478. 

65l Ohio—^Hudson v. Ohio Bus Line 
Co, 11 N E 2d 113, 56 Ohio App. 
483. 

Bus and ta’^icab 

Where bus and taxicab were being 
driven in opposite directions on a 
street and collided injuring bus pas¬ 
senger, the negligence, if any, was 
merely concurrent and not joint, pre¬ 
cluding joinder of bus company and 
taxicab company m passenger’s ac¬ 
tion for injuries —^Hudson v. Ohio 
Bus Line Co, 11 N E.2d 113, 56 

Ohio App 483. 

66. Colo—Denver, etc, R. Co. v. 

Gunmng, 80 P 727, 33 Colo 280. 

10 C.J. p 997 note 98. 

67- N C —Carleton v Yadkin R Co, 
55 SE -429, 143 N.C 43, 10 Ann. 
Cas 348. 

68i. Ark.—St. Louis, etc, R Co. v. 
Coy, 168 S W 1106, 113 Ark. 265. 

69. Okl.—^Missouri, K. & T. Ry. Co 
V. Lynn, 161 P. 1058, 62 Okl. 17. 

TO. Wash.—^Hayes v. Staples, 225 P. 

417, 129 Wash. 436. 

W.Va—O’Neal v. Pocahontas Transp. 
Co., 129 S.E 478, 99 W.Va. 466. 
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71. WVa—Shepherd v Pocahontas 
Transp. Co., 131 S E. 548, 100 W. 
Va. 703—O'Neal v. Pocahontas 
Transp. Co, 129 S.E. 478, 99 W. 
Va. 456. 

Statutes not authoriK^-ng joinder 

Acts 1923 c 6 § 82, subs class H, 
requiring applicant, as condition pre¬ 
cedent to receiving certificate of con¬ 
venience for operating automobile 
transportation line, to file with state 
road commission a bond with surety 
approved by the commission, or lia¬ 
bility insurance policy satisfactory 
to commission to protect public, does 
not authorize joinder of indemnity 
company with its assured as party 
defendant m action by passenger for 
injuries while being transported, 
such statute not creatmg new reme¬ 
dy. nor is such joinder authorized by 
Code 1923 c 71 § 2, on theory that 
promises ^ of policy were for sole 
benefit of plaintiff or for sole bene¬ 
fit of class of which she was mem¬ 
ber.—Shepherd v. Pocahontas Transp. 
Co, 131 SE. 548, 100 W.Va. 703— 
O'Neal V. Pocahontas Transp. Co, 
129 S,B. 478. 99 WVa.-456. 

72. W.Va.—Conwell v. Plays, 136 S. 

. E. 604, 103 W.Va. 69. 
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§ 761. Declaration, Complaint, or Petition 

a. In general 

b. Relation of carrier and passenger 

c. Negligence or wrong generally 

d. Acts of employees, fellow passengers, 

' and other third persons 

e. Place and time 

f. Passengers boarding or alighting 

g. Matters of defense; contributory 

negligence 

h. Proximate cause 

i. Amendment 


a. In General 

The declaration, petition, or complaint must definite¬ 
ly and consistently allege all facts necessary to the state¬ 
ment of the cause of action against the carrier. 

The declaration, complaint, or petition, m an ac¬ 
tion by a passenger against a common carrier for 
personal injuries sustained by reason of the carri¬ 
er’s negligence or wrong, is governed by the rules 
relating to such pleadings in civil actions general- 
ly 73 Thus, the allegations must be definite*^^ and 
consistent,^^ and must sufficiently state all the facts 
that are necessary to state the cause of action on 
which plaintiff relies.'^® i 


73. SC —Stuckey v Atlantic Coast 
Line R Co, 38 SE 416, 60 S C 
237, 85 Am SR. 842. 

10 C J. p 997 note 3 

74. Ala—^Birmm&liam Ry, Light & 
Power Co- v. Huni;, 76 So. 918, 200 
Ala 560 

10 C J p 997 note 4. 

AUegations held definite 

(1) Allegation of injury to pas¬ 
senger from negligence of street 
railroad or its agents or employees. 
—^Alabama Power Co v Edwards, 
121 So 543. 219 Ala. 162 

(2) Declaration by passenger bas¬ 
ed on insulting and humiliating 
treatment inflicted by conductor, 
stating such conduct in general 
terms, without specifying evidential 
facts or averring exact words used 
— ^Jobn V Baltimore & O R Co, 95 
SE 589. 82 WVa 149 

75. Mo —Shanahan v St Louis 
Trgmsit Co, 83 S.W. 783, 109 Mo. 
App. 228 

10 C J p 997 note 5. 

Effect of verdict on inconsistencies 
A petition which, alleges that the 
receivers exercise exclusive control 
of the road, and that plaintiff's in¬ 
juries resulted from negligence in 
the operation of the car on the road, 
is sufficient, after verdict, to sus¬ 
tain judgement against the receivers, 
although it also contains allegations 
as to the management by the com-1 
pany, inconsistent with the operation I 
of the car by the receivers, since 
those defects are waived by answer 
on the merits—^Moore v. Metropoli¬ 
tan St. R Co, 176 S.W. 1120, 189 
Mo App. 555. 

76. Mo—^Rosenzweig v Wells, 273 S. 
W 1071. 308 Mo. 617. 

N-T.—^Bressler v. New Tork Rapid 
Transit Corporation, 13 NE2d 772, 
277 N.Y 200, reversing 297 NT. 
S. 336, 251 App.Div 890. 

10 C J p 998 note 6. 

Declaratton, csoiaplaiiLt, or petiLtion. 
held snfficimit to state a cause of 
action for personal injuries; 

(1) Agamst two railroad compa¬ 
nies for mjury to passenger on train 

13 C.J.S.—90 


of one when detailed by obstruc¬ 
tions on connecting track, as to use 
of which companies were in litiga¬ 
tion and violent dispute—^Brown v 
Mississippi Cent. R Co.. 109 So. 796, 
144 Miss. 326. 

(2) At crossing between station 

platforms.—^Banks v. Kansas City 
Rys Co, 217 SW 488, 280 Mo 

227. 

(3) By allowing car to be and 
remain cold —Zoccolillo v Oregon 
Short Line R. Co, 177 P. 201, 53 
Utah 39. 

(4) By • assault of employee.— 

Dorton v. Kansas City Rys. Co, 324 
S.W. 30, 204 Mo.App 262. ] 

<5) By being thrown from seat 
when fire truck hit car.—^Moen v. 
Madison Rvs, Co, 243 N.W 505, 
208 Wis 388—Moen v. Madison Rys 
Co.. 243 NW. 503. 208 Wis 381 

(6) By being thrown from convey¬ 
ance 

Cal—Gumpel v. San Diego Electric 
Ry Co., 172 P, 605, 178 Cal. 166 
—^Rystinki v. Central California 
Traction Co., 165 P. 952, 175 Cal 
336 

Mo — Goodwin V. Wells, 285 SW. 112, 
220 Mo App 1. 

10 C J p 998 note 6 [a] (7). 

(7) By earner’s concurrent negli- 
gence. 

Ind—^Ft. Wayne & Northern Indiana 
Traction Co. v Parish, 119 N.E. 
488, 67 IndApp. 597 
Minn—^Kloss v. Minneapolis St Ry. 
Co.. 219 N.W 179. 174 Mmn. 294. 

(8) By collision.—Hoover v St 
Louis Electric Terminal Ry Co., Mo„ 
227 S.W. 77, reversing, App, 216 S 
W 984. 

(9) By discharging passenger at 
dangerous place. 

Ga—Locke v Ford, 187 SE. 715. 54 
Ga App 322. 

Tex —Fuchs v, Dallas Ry. & Ter¬ 
minal Co, Civ App, 18 SW.2d 854, 
error refused. 

(10) By falling from train—Kor- 
dick V. Chicago R. Co, 187 lll.App 
74. 


(11) By falling over obstructions. 
—^Bragg V. Houston Electric Co., 
Tex Civ.App, 264 S W. 245, affirmed 
Houston Electric Co. v Bragg, Com. 
App, 276 S W 641, motion overruled 
280 SW 188—10 CJ. p 998 note 6 
[al (6) 

(12) By operation of bus in viola¬ 
tion of statute.—South Plains Coach¬ 
es V. Behringer, Tex Civ App, 4 S. 
W.2d 1003, affirmed Behringer v. 
South Plains Coaches, Com App, 13 
SW2d 334 

(13) By operation of elevator 
known to be defective—^Reel v Con¬ 
solidated Inv Co., Mo. 236 S W. 43. 

(14) In alighting from conveyance 
Ga—Hall v. Georgia R & Banking 

Co, 103 S.E 849, 25 GaApp 459 
—Savannah Electric Co v John¬ 
son, 103 S.E. 798, 25 GaApp. 517 
Mo—^Rosenzweig v Wells, 273 S.W 
1071, 308 Mo. 617—^McDermott v 
United Rys. Co. of St. Louis, App, 
236 SW 1080. 

Neb—^Leon v. Chicago, B. & Q R 
Co, 167 N.W. 787, 102 Neb. 537, 
LR.A.1918F 313. 

Tex—Wichita Falls Traction Co v 
Berry, Civ.App, 187 S W. 415, er¬ 
ror dismissed. 

Va—Houston v. Lynchhuig Trac¬ 
tion & Light Co.. 89 SE 114. 119 
Va 136. 

(15) In attempting to board con¬ 
veyance—^Haynie v. Central of Geor¬ 
gia Ry. Co., 93 S E. 258, 20 Ga.App 
599—Southern Ry Go. v. Sewell, 90 
S.B. 94, 18 GaApp. 544. 

(16) Sustained by slipping on ap¬ 
ple core on aisle of defendant’s 
street car.—Leslie v. Georgia Power 
Co, 171 S.E. 395, 47 GaApp. 723 

(17) Under doctrine of last clear 
chance—Cazeaux v. New Orleans 
Public Service, 124 So 685, 14 La. 
App. 320—10 C J- p 998 note 6 [a] 

(18) Under theory of sudden peril 
rule.—Cazeaux v. New Orleans Pub¬ 
lic Service, supra. 

Declaration, compiai-nt, or petition, 
held insufficient to state a cause of 
action for personal injuries: 

(1) By being struck by automobile 
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facts showing that the relation of passenger and 
carrier existed, and that defendant negligently did, 
or omitted to do, the act or acts that proximately 
caused, or contributed to causing, the injury as stat¬ 
ed,^® the specific fact that actually caused the injury 
being duly alleged so that a definite issue may be 
presented for trial.^® It is not sufficient to allege 


The declaration, petition, or complaint must al¬ 
lege a duty owing from the carrier to the passen- 
ger,77 or facts showing the existence of a duty to 
protect plaintiff from the injury of which he com¬ 
plains, defendant’s failure to perform such duty, and 
the injury to plaintiff resulting from such failure 
and it is, in general, sufficient to allege ultimate 


while intending: to become passenger. 
—^Franklin v. Houston Electric Co., 
Tex.CivApp, 286 S.W. 578. 

(2) When leaving- or alighting 
from a conveyance—^Butler v. Cen¬ 
tral of Georgia Ry. Co, 94 S E 279, 
21 GaApp, 318—^10 C.J. p 998 note 
6 [b] (3). [dj (1). 

(3) Under last clear chance rule 
Ind.—^Doyle v. Union Traction Co, 

152 N.E. 877. 85 IndApp. 62. 
Mo—Wilson V. Wells, 13 S.W2d 541. 

321 Mo. 929. 

After purcdiase of offending carrier’s 
property 

Injured passenger’s complaint 
against negbgent bus company is 
demurrable as against a nonnegli¬ 
ge nt bus company subsequently buy¬ 
ing part of negligent company’s 
property.—Begnell v. Safety Coach 
Line. 153 S.E 264, 198 IST.C. 688 

Negligence in altemative 

In street car passenger’s action 
for injuries, a count charging negli¬ 
gence m the alternative was not 
objectionable where each alternative 
sufficiently charged good cause of 
action and was based on the same 
injury.—Alabama Power Co. v Ed¬ 
wards, 121 So. 543, 219 Ala 162- 

Recovexy of nominal damages 

(1) When nominal damages are 
recoverable, a declaration in action 
for personal injuries, stating case 
authorizing any recovery whatever, 
IS not demnrrable.—Tampa Electric 
Co V. Ferguson. 118 So. 211, 96 Fla. 
375. 

(2) A petition hy white girl pas¬ 
senger against bus earner, based on 
fact that colored girl seated herself 
beside plamtiff. is not generally de¬ 
murrable because not showing that 
plaintiff was actually damaged, smee 
plaintiff might recover nominal, vin¬ 
dictive, or punitive damages, even 
though she did not recover actual, 
compensatory, or general damages 

*—^Hames v. Old South Lines, 183 S. 
H 503, 52 Ga.App. 420. 


7^ Ala—Atkinson v. Dean, 73 So. 

479. 198 Ala 262 

N.Y—^Dymott v. City of New York, 

1 N.YS.2d 939. 253 App.Div. 894 
10 C.J. p 998 note 7. 
allegations held sufficient -feo show- 
duty 

(1) Complaint for injury to pas¬ 
senger, thrown in alighting from 
street car, was head certam, and suf¬ 
ficiently to aver defendant’s duty to 
conserve plaintiffs safety as a pas¬ 
senger.—Birmingham Ry, Light & 
Power Co. v. Hunt, 76 So. 918, 200 
Ala. 560. 

(2) A count alleging that car was 
signaled to stop, that it overran the 
regular stopping place about two car 
lengths, where it stopped to take 
on passengers, and that, while plain¬ 
tiff was in the act, of boaiding, the 
conductor suddenly closed the en¬ 
trance door, thereby injuring plain¬ 
tiff’s hand, sufficiently alleges facts 
which entitle plaintiff to the care 

I owing by the carrier to one m the 
act of becoming a passenger by cai^ 
Tier’s invitation, so that a demurrer 
on the ground that it did not appear 
that the plaintiff owed the defendant 
any duty was properly overruled — 
Mobile Light & R. Co. v. Ellis, 96 So 
773, 209 Ala. 580. 

(3) A petition alleging that plain¬ 
tiff, a woman, was directed by tbe 
agent of a carrier to ride in a smok¬ 
ing car, and that the conductor paid 
no attention to her objection there¬ 
to, and that while in the car other 
passengers therein used obscene and 
boisterous language, and two of 
them became mvolved m a quarrel 
while standmg by her seat, as a re¬ 
sult of which she was badly fright¬ 
ened and humiliated, received a nerv¬ 
ous shock that resulted in confine¬ 
ment to her bed for a period, and 
from which she suffered for some 
time, IS sufficient against a demui> 
rer—Payne v. Combs, 249 SW. 1031, 
198 Ky. 749. 


77, Ala—Atkinson v. Dean, 73 So. 

479, 198 Ala. 262 

Alleging too high a duty 

Allegation that defendant street 
railway owed plaintiff, injured while 
getting off car, highest degree of 
care of which human foresight was 
capable, does not vitiate declaration 
m personal injury action.—Malone 
V. Monongahela Valley Traction Co., 
140 S.B. 340, 104 W.Va. 417. 


Allegatioiis held sufficient to show 
hxeach of duty 

(1) Allegation that door indicated 
by bus driver as location of toilet 
was opening to basement and that 
plaintiff, a passenger, fell down¬ 
stairs.—Watts V Colonial Stages 
Co., 163 S.E 523, 45 Ga.App. 115. 

(2) As to elevator.—State Realty 

Co. V. Ligon, 119 So. 672, 218 Ala.! 
541. i 


(3) In an action for injury from 
falling over a suitcase in the aisle 
of a street car —Alabama Great 
Southern R. Co. v. Johnson, 71 So 
620, 14 AlaApp. 558. 

Allegations subject to special ex¬ 
ception. 

In action against railroad for in¬ 
jury to passenger’s eye from spark 
or cmder from locomotive, the terms 
“first-class coach” and “first-class 
manner,” in allegations of petition 
that the railroad failed to transport 
the passenger in a “first-class man¬ 
ner” while he was a passenger on a 
“first-class coach,” are subject to ex¬ 
ception, such terms being improper 
in pleading railroad’s duty to use the 
highest degree of care and foresight 
safely to transport the passenger.— 
Schaff V. Sanders, Tex Civ.App, 257 
SW 670, affirmed, ComApp, 269 S. 
W. 1034. 

Joint duty 

If two carriers mamtain a cross¬ 
walk between stations at junction, 
and them neglecting to light the way 
concurred to injure a passenger, she 
could sue both, although she alleged 
no joint duty.—Boyle v. Waters, 166 
N.W. 114, 199 Mich. 478. 

79- Ala.—Stale Realty Co. v. Ijjigon, 

119 So. 672, 218 Ala. 541. 

Fla—Barnwell v. Seaboard Air Lme 

Ry. 74 So. 497, 73 Fla. 482. 

10 C J. p 999 note 8. 

Allegations held sufficient 

(1) Counts which allege that de¬ 
fendant was a common carrier of 
passengers, that plaintiff was a pas¬ 
senger, and that defendant so negh- 
gently conducted itself m transit 
that at a certam time and place 
plaintiff was thrown or caused to 
fall from car, are sufficient —Bir¬ 
mingham By., Light & Power Co. v 
Gray. 71 So. 689. 196 Ala. 42. 

(2) Allegations that plaintiff board¬ 
ed defendant’s street car bound for 
center of city, while stopped at reg¬ 
ular stoppmg place for passengers, 
took seat therein, and remained 
thereon as passenger until it was 
wrecked, sufficiently disclosed rela¬ 
tion of carrier and passenger, even 
if statement that he was a passen¬ 
ger were conclusion and there was 
no averment that he paid or offered 
to pay fare.—Union Traction Co of 
Indiana v. Alstadt, 143 NE. 879, 195 
Ind. 389. 

80. Bla—-Atlantic Coast Line R Co. 

V. Harnlett, 89 So. 337, 81 Fla. 872. 
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a duty on the part of defendant to do certain things 
and the breach of that duty as a conclusion of law, 
but the facts should be stated from which the law 
will raise the duty.^l 

There should be a definite statement of the inju¬ 
ries received.*^ 

The giving of the notice required by statute as a 
condition precedent to an action for injuries must 
be pleaded.®* 

Matters which go merely in aggravation or ex¬ 
tenuation, and whose effect is to enhance or dimin¬ 
ish the damages, need not be pleaded by plaintiff.®^ 

In an action for damages for injuries alleged to 
have been the result of a carrier’s negligence, an al¬ 
legation disclaiming responsibility for the negli¬ 
gence of a third person is surplusage.®® 


b. Relation of Carrier and Passenger 

The declaration, complaint, or petition must properly 
allege the relationship of passenger and carrier. 

It is essential, in an action against a carrier for a 
breach of its jiuty as a carrier of passengers, that 
the declaration, petition, or complaint show by prop¬ 
er allegations that the relation of carrier and pas¬ 
senger existed between the person injured and de¬ 
fendant at the time the injury was received,®® and, 
therefore, there should be allegations which indicate 
that defendant was a carrier of passengers,®^ al¬ 
though, if defendant is a railroad company, the fact 
that it is a carrier of passengers will be presum¬ 
ed.®® There must also be an allegation of facts 
showing that plaintiff was a passenger;®* and, al¬ 
though it is usual to diarge that the undertaking 
to carry plaintiff was for hire,*® it is not necessary 
to allege that plaintiff had paid for his transporta¬ 
tion, as the obligation to pay is inferred.*^ 


81. m. —Chicago, etc-, R Co. v. 
Clausen. 50 NB 680, 173 IlL 100. 

10 C J. p 999 note 9. 

82. Ga—Douglas, etc., R. Co. v 
Swindle, 59 S B. 600. 2 Ga-App. 
550. 

10 C.J. p 999 note 10. 

FetitioiL sufficient 
In action by passenger against bus 
company for breach of contract in 
failing to summon medical assist¬ 
ance for passenger while passenger 
was sufiEermg from an apoplectic 
stroke, a petition alleging that pas¬ 
senger was conscious during the 
stroke and that his pam was intense, 
that suffering could have been miti¬ 
gated by medical attention, and that 
passenger had been damaged by fail¬ 
ure to procure medical aid to allevi¬ 
ate the suffering, coupl^ with tes¬ 
timony admitted without objection 
that passenger suffered intensely 
and that suffering was augmented by 
the neglect of the bus company's 
employees, stated a cause of action 
for pain and suffering.—Searcy v 
Interurban Transp. Co., 179 So. 75, 
189 La. 183, reversing, App., 179 So. 
93, reversing 171 So. 468. 

83- Mass—Klem v. Boston Elevat¬ 
ed Ry. Co, 200 N.E. 6. 

84. Tex.—^Houston, etc, R. Co. v. 
Batchler, 83 SW 902, 37 Tex.Civ. 
App. 116. 

10 C.J- p 1000 note 12. 

85i. Ga—Rome Ry & Light Co. v 
Kmg. 117 S.E 464, 30 Ga.App. 231 

86, La—Owens v. South New Or¬ 
leans Light & Traction Co, 1 Lia. 
App 601. 

N.T.—Dymott v City of New York, 
1 NYS2d 939, 253 App Div. 894. 

10 C J p 1000 note 13 
Aiitf^gations hdd sufficdent 

(1) Allegations that plaintiff 


bought ticket entitlmg him to pas¬ 
sage and went on platform to wait 
arrival of train, with intent to be¬ 
come passenger, show at least quali¬ 
fied relation of passenger and car¬ 
rier.—Pittsburgh, C., C. & St. L. Ry. 
Co. V. Friend. 118 N.B. 598, 70 Ind. 
App. 366. 

(2) A complaint alleging that 
plaintiff was injured while boarding 
one of defendant’s street cars which 
had stopped to take on passengers, 
as a result of defendant’s negligence 
in starting the car, without directly 
alleging plaintiff was a passenger 
and defendant a common carrier, has 
been held sufficient, on motion for 
nonsuit, to show the relationship of 
passenger and carrier.—^Rostad v. 
Poitland Ry, Light & Power Co, 
201 P. 184, 101 Or. 569. 

10 C J. p 1000 note 13 fa] (1),.(2). 

ARegatioiis held insufficieiLt 

(1) In an action for personal in-| 
Junes to one boarding a car.—Mo¬ 
bile Light & R. Co. V. Ellis, 92 So. 
106, 207 Ala. 109. 

(2) In an action for injuries re¬ 
ceived m an elevator.—Downs v. 
Seeley, 56 A. 502, 76 Conn. 317. j 

(3) In action for death of plain¬ 
tiff’s testator struck by tram while 
on tracks and attempting to flag 
tram at small station.—Atlantic 
Coast Line R Co. V- Webb, 150 So. 
741, 112 Fla 449. 

Evidence of xelationsliip not to be 
alleged 

In action for death of railway mail 
clerk caused by not heating car, it 
was not necessary to plead contract 
between railroad and United States 
further than to show that it con¬ 
ferred upon decedent right to be in 
car, and court properly refused to 
require plaintiff to make complamt 
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more specific—^Pittsburgh, C, C. & 
St. L. Ry. Co. V. Arnott, 126 NE. 
13, 189 Ind. 350. 

87. Ala.—Birmingham R., etc., Co. 
V. Selhorst, 51 So. 568, 165 Ala. 
475. 

10 C-J. p 1000 note 14. 

88. Ala.'—^Birmingham R., etc., Co. 
V. Adams. 40 So. 385, 146 Ala. 267, 
119 Am.S.R. 27. 

10 C.J. p 1000 note 15. 

89- Ga—^Payne v. Allen. 116 S.E 
640, 155 Ga. 54, reversing 110 S.B- 
345, 28 GaApp. 8. 

10 C.J. p 1000 note 16. 

Form of allegation 
While question on demurrer as to 
whether relation of carrier and pas¬ 
senger exists as matter of law is 
always detenmned from pleaded 
facts and circumstances, facts shown 
by' conclusions and participial ex¬ 
pressions will be given same force 
and effect as those directly stated 
—Union Traction Co of Indiana v 
Alstadt, 143 N.E. 879, 195 Ind. 389 
—10 CJ. p 1000 note 16 [a]. 
Aiiegation held sufficient 
Allegation that "plaintiff took pas¬ 
sage on one of defendant’s passen¬ 
ger trains to be carried,” etc—Van- 
dalia R Co. v Stevens, 114 NB 
lOOl, 67 Ind.App. 238. 

96, NY.—Roberts v. Johnson, 58 N. 
Y. 613 

91- Ind.—Union Traction Co. of In¬ 
diana V Alstadt, 143 N.B. 879. 195 
Ind. 389. 

La.—Spearman v. Toye Bros. Auto 
& Taxi-Cab Co., 114 So. 591, 164 
La. 677. 

10 C J. p 1001 note 18. 

Taxicab passenger 
A petition for injuries sustained 
by passenger when taxicab overturn¬ 
ed IS not demurrable for failure to 
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Presence on cars with permission. Where the 
passenger sues for personal injuries received while 
on the cars with the knowledge and permission of 
the carrier, it is sufficient to allege that he was on 
the cars with the permission of the carrier and 
with the knowledge of its employees in charge.®- 

c. Negligence or Wrong CreneraUy 

The earner’s negligence must be properly alleged, it 


being generally regarded as sufficient to allege it in gen. 
era! terms without specifying particulars or details. 

It is not sufficient to allege the carrier’s negli¬ 
gence merely as a conclusion of law; but the es¬ 
sential facts constituting the negligence or wrong, 
or from which it may be presumed, must be stated 
with reasonable certainty and definiteness in order 
that defendant may be informed of what it is called 
on to meet at the trial.®® Although there are some 


allegre payment of fare.—Shelton 
Taxi Co. V. Bowling:, 51 S.W 2d 46S, 
244 Ky. S17. 

92- Ark.—St- Louis, etc., R. Co- v 

Coy. 168 SW. 1106, 113 Ark. 265 

10 C.J. p 1001 note 19. 

93- TTS.—^Lehigrh Valley R. Co v 

Stevenson. CCANJ. 17 F2d 748. 

Fla —Atlantic Coast Line R- Co. v. 

Allen,' 117 So. 333, 96 Fla 419. 

Pa—^Scharf v. Pennsylvania R Co., 

10 Pa.Dist- & Co. 207—Hippy v 

Conestoga Traction Co., 2 PaDist 

& Co. 246 

10 C.J. p 1001 note 21. 

A negations held snffl-cieiit 

(1) In carelessly applying- brakes 
of interurban car —^Richmond-Ash¬ 
land Ry Co. V- Jackson, 162 SE 18, 
157 Va 628. 

(2) In both use of mechanically 
deficient latch and failure of stage 
driver properly to dose and latch 
door —McCormick v. Index Stages. 
242 P. 1090, 137 Wash. 507. 

(3) In failing to give customary 
warning that tram was about to 
leave.—^Hail v. Missouri-Kansas-Tex- 
as R. Co. of Texas, Tex Civ App, 30 
S.W 2d 1062, affirmed Missouri-Kan- 
sas-Texas R Co of Texas v. Hail, 
Com App, 48 S.W.2d 589 

(4) In failure to operate bus at 
reasonable and safe rate of speed, 
and failure to control motion of bus 
so as to avoid injury to passengers 
—^Buckalew v. Eaton, 191 A. 773, 118 
N.J Law 188. 

(5) In failure properly to light 
tracks at station and to maintain 
headlights on car, resulting in pas¬ 
senger being struck while signaling 
car to stop.—^Union Traction Co of 
Indiana v Smith, 127 N E 308, 74 
Ind App 345. 

(6) In leaving a helplessly mtox- 
icated passenger off its train on a 
narrow platform between two much- 
used tracks in a place of danger 
without any care for his safety — 
Panor v. Northwestern Elevated R 
Co., 228 IlLApp 162. 

(7) In stopping without warning 
in middle of highway, although in 
view of averments as to third par¬ 
ty’s negligence in running into bus 
with a truck, the bus driver’s negli¬ 
gence probably could not have been 
PTOxiipa^te cause of accident.—Peter¬ 


son V. Louisiana Power & Light Co, 
La App., 174 So. 644. 

(8) That defendants were common 
carriers of passengers for hire, that 
plaintiff was passenger in one of 
defendants’ automobiles at time of 
injury and received her injuries be¬ 
cause of gross negligence of driver 
in permittmg automobile to run off 
road and be overturned.—Bower Au¬ 
to Rent Co. v. Young, TexCiv.App, 
274 S.W. 295. 

(9) That injuries were caused by 
negligence m not stopping as sched¬ 
uled and agreed and on account of 
brakeman leading plaintiff to believe 
that train had come to full stop — 
Pittsburgh, C, C. & St L. Ry Co. v 
Boys, 123 N.E 482, 71 Ind.App. 102. 

(10) That on a dark night when 
the platform was unlighted plaintiff, 
waiting for a train, stepped on an 
attached porch, the gate to which 
was open, and fell through a trap¬ 
door opening but a few feet from 
the station platform.—^Louisville & 
N. R. Co V. Dixon, 195 S.W. 1099, 
176 Ky. 569 

(11) That passenger In baggage 
car when tram was derailed, was 
m the baggage car with knowledge 
and consent of conductor, and that 
train was derailed because of negli¬ 
gent condition of track and equip¬ 
ment and excessive speed, and fur¬ 
ther allegation that injuiies were 
due also to negligence m having 
certain objects in baggage car so 
placed that they fell on plamtiff 
as tram was derailed —^Davis v. 
Jones, 129 SE 892, 34 GaApp 7. 

(12) That plamtiff was passenger 
on wrecked tram, and that his in¬ 
juries were directly caused by ear¬ 
ner’s negligence—Curry v. St. Lou- 
is-San Francisco Ry. Co, 296 SW. 
473, 221 Mo App. L 

10 C J. p 1001 note 21 [bj. 

A^iiegatioiis held insfLEffeient 

(1) In absence of more precise al¬ 
legations as to curve m railroad 
track and facts connected therewith 
which made it ’‘dangerous” as al¬ 
leged, petition in action for death of 
passenger should have been dis¬ 
missed.—Central of Georgia Ry. Co. 
V. Stacer, 92 S.E. 962, 20 Ga.App, 
195. 

(2) Mere allegations that the rela¬ 
tion of carrier and passenger exist¬ 
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ed and that, while it existed, the 
passenger was injured in connection 
with the carriage, without the fur¬ 
ther averment, in general terms at 
least, that the injury resulted from 
the earner’s negligence do not state 
a cause of action.—Reel v. Consoh- 
dated Inv. Co, Mo, 236 SW. 43. 

(3) A petition alleging that two 
railroad companies were negligent 
m that one sold plamtiff a ticket 
over its road, and negligently placed 
her on tram of other defendant, and 
that plaintiff, through negligence of 
other defendant, was injured m 
boarding another tram for purpose 
of returning to point from which 
she started, and as result of negh- 
gence of both defendants was delay¬ 
ed in reaching her destination, and 
thereby suffered certain injuries, did 
not allege joint acts of negligence, 
or show that defendants were joint 
tort-feasors, so as to confer juris¬ 
diction over second defendant—^Ryle 
V Central of Georgia Ry Co, 119 S. 
E. 342, 30 Ga.App. 737. 

(4) Petition for injuries by glass 
in street car door falling out when 
tapped by prospective passenger to 
attract conductor's attention con¬ 
taining no averments to indicate 
glass was defective, or not suitable 
for the purpose for which it was 
intended, or that defendant should 
have anticipated it would be used as 
plaintiff used it, is insufficient — 
Hudgins V. Georgia Power Co, 159 
SE 723, 43 GaApp 627. 

(5) To a petition alleging that 
defendant maintained a ’’sharp and 
dangerous curve,” so that coach 
striking It at a dangerous rale of 
speed lurched and threw passenger 
from train, special demurrer on 
ground that description of curve was 
indefinite should have been sustam- 
ed —Central of Georgia Ry. Co. v 
Stacer, supra. 

Where prlma fame case m alleged, 
it IS not necessary to allege in terms 
that the earner was negligent — 
Lake Shore Electric R Co v Ho¬ 
bart, 13 Ohio CirCt..NS., 592. 

Two acts as concurrent causes 

Petition for injury to passenger 
falling in alightmg from street car 
was held to charge two acts of neg¬ 
ligence, concurrent causes of injury, 
sudden startmg, and stopping op- 
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decisions to the contrary,®^ as a general rale, where 
plaintiff alleges the relation of carrier and passen¬ 
ger, it is sufficient to allege the negligence in gen¬ 
eral terms; that is, it is not necessary to state the 
details or particulars of the acts causing the in¬ 
jury, but it is sufficient to state in a general way 


that defendant was negligent as to the machinery 
or appliances used, or in failing to construct or 
maintain the track in a safe condition, or in the op¬ 
eration of the train, conveyance, or the like.^® 
Such allegations are sufficient at least as against 
a general demurrer for want of sufficient facts,^® 

as proximate cause of injuries to in- 


posite hole.—^Hoffman v. Dunham, 
Mo App , 202 S W. 429. 

94. Del—Riedel v. Wilmington City 
R. Co, 64 A 257, 21 Del 572. 

10 C J P 1002 note 22. 

Necessity and sufficiency of allega-l 
tions 

(1) In personal injury action by 
street caar passenger, thrown from 
seat when fire truck hit car, com¬ 
plaint geneially alleging negligence, 
without allegations that motorman 
discovered, or should have discov¬ 
ered, approach of truck, did not state 
cause of action —^Moen v. Madison 
Rys. Co. 225 NW. 821. 199 Wis 168, 
followed in 225 NW. 822, 199 Wis 
171- 

(2) In action hy street car pas¬ 
senger thrown from seat when fire 
truck hit car, complaint alleging on 
information and belief that motor- 
man heard gong, since numerous oc¬ 
cupants of car heard gong, charged 
motorman with knowledge of truck’s 
approach —Moen v. Madison Rys 
Co. 243 NW. 565, 208 Wis. 388— 
Moen V. Madison Rys. Co, 243 N.W. 
563, 208 Wis 381. 

95. Ala.—^Birmingham Electric Oo 
V. Jones, 176 So. 203, 234 Ala. 
590—^Louisville & N. R Co v. 
Courson. 174 So 474, 234 Ala 273 
—^Birmingham Electric Co v. Shel¬ 
ton. 163 So 633. 231 Ala. 110— 
Alabama Power Co. v Carroll, 94 
So. 743 208 Ala. 426—^Atkinson v. 
Dean. 73 So 479, 198 Ala 262— 
Tennessee, A. & G. Ry. Co. v. Ros- 
sell. 88 So 362, 18 Ala.App 17— 
Alabama Great Southern R Co. v. 
Johnson, 71 So. 620, 14 Ala App. 
558 

DL—Jensen v. East St. liouis Ry 
Co, 202 Ill App 583 
Ind-—Curtis v. Mauger, 114 NE 408, 
186 Ind. 118—Ft. Wayne & North¬ 
ern Indiana Traction Co v. Par¬ 
ish. 119 NB 488, 67 Ind App. 597. 
Mo—^Malone v St. Louis-San Fran¬ 
cisco Ry. Co., 2l3 S.W. 864, 202 
Mo App 489 

Ohio —Wehrenherg v. Omcmnati 

Traction Co. 2 Ohio N P..N S.. 271. 
Or.—Cohlentz v. Jaloff, 239 P. 825, 
115 Or. 656. 

RI—^De Nicola v Bmted Electric 
Rys Co, 182 A. 1. 55 R.I 402. 

10 C J p 1002 note 23. 

Xa GOllisioiL 

ll) A petition, alleging relation of 
passenger and carrier and injury of 
plaintiff m collision caused by neg¬ 
ligence of defendant, m general 
lerms. sufficiently alleges defend¬ 


ant’s negligence, in view of pre¬ 
sumption arising from fact of col¬ 
lision—Hoover v. St. Louis Electric 
Terminal Ry. Co. Mo.App., 216 S W. 
984, reversed on other grounds. Sup., 
227 SW 77. 

(2) A petition in an action hy pas¬ 

senger for injuries allegring that 
“plaintiff further says that said col¬ 
lision and the injuries she received 
hereinafter set out were caused by 
carelessness and negligence of the 
defendants . . their servants, 

agents, and employees operating 
said street car,’’ contains a general 
charge of negligence, and not a 
specific charge.—^Bergfeld v. Dun¬ 
ham, Mo.App, 228 S W. 891. 

(3) Allegation m passenger’s ac¬ 
tion for injuries, sustained when 
street car collided with automobile, 
that defendant neghgently, careless¬ 
ly. and recklessly operated its street! 
car so as to cause street car to 
strike automobile, is sufficient to 
raise issue of negligence as against I 
contention that dedlaration was de-j 
fective in failing to allege in what 
respect defendant was negligent — 
De Nicola v, Dnited Electric Rys. 
Co., 182 A. 1, 55 R.L 402. 

Matters peculiarly < witliiiL defend¬ 
ant’s knowledge 

(1) The facts constituting the 
negligence resulting m collision be¬ 
ing peculiarly within the knowledge 
of defendant railway company, plain¬ 
tiff passenger was not bound to 
prove the particular acts of commis-| 
sion or omission on the part of the 
employees of defendant which caus-| 
ed the accident, and was not there-! 
fore required to allege the same in 
his petition.—Arnett v. Illinois Cent.! 
R Co., 176 N.W. 322, 188 Iowa 540. 

<2) In action by street car passen¬ 
ger for injuries from colhsion, gen¬ 
eral allegations of negligence are 
permitted, where plaintiff not being! 
famiUar with instrumentalities em-j 
ployed by defendant, has no knowl¬ 
edge of specific character of negli-l 
gent act causing injury, and doctrine 
of presumption of negligence will 
be applied —^Porter v. St Joseph Ry, 
Light, Heat & Power Co., 277 S.W 
913, 311 Mo. 66 
10 C J p 1002 note 23 [aj. 

As agamsfc denmriez 

(1) In action against street rail¬ 
road company by mtending passen¬ 
ger for injuries received when struck 
by overhang of street car at curve, 
count of amended complamt alleging 
negligence m operation of street car 
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tending passenger while standing at 
customary and regular stopping 
place waiting to take passage on 
street car was not demurrable.—Bir¬ 
mingham Electric Co. v, Jones, 176 
So. 203. 234 Ala. 590. 

(2) Whether extraordinary care 
for a passenger’s safety required a 
street car motorman to get off and 
see that his car would not collide 
with a tram before crossing railroad 
tracks was a question for the jury, 
and a petition alleging a failure to 
do so was not demurrable.—^Rome 
Ry. & Light Co v. Gaddis. Ill S-E. 
67, 28 Ga.App. 213. 

As against objection after judgment 

A complamt in an action for per¬ 
sonal injuries sustained when the 
motor stage in which deceased was 
riding collided with another auto¬ 
mobile in the midst of a pool of 
oil on the highway, occasioned by 
the breaking of a nearby pipe line, 
which alleged that the driver “neg¬ 
ligently and carelessly caused said 
stage to collide with the automo¬ 
bile,” sufficiently alleges negligence 
as against an objection, after judg¬ 
ment, that no cause of action was 
stated.—Carnahan v. Motor Transit 
Co. 224 P. 143, 65 CalA^pp. 402 
9G- Ala—Louisville & N R Co v. 

Bowen. 103 So 872, 212 Ala 690 
Ohio.—Wehrenherg v. Cincinnati 

Traction Co., 2 Ohio N.P .N S, 271. 
10 C J p 1003 note 24 

Allegations as to saf^Tnarding of 
passengers 

(1) In an action for injuries 
against city operatmg street rail¬ 
road, complaint alleging that city 
failed to adopt any other method of 
making stopping place reasonably 
safe or any safeguard for the pro¬ 
tection of intending passengers, and 
failed to operate any system where¬ 
by intending passengers could signal 
street cars for the purpose of al¬ 
lowing thein to board them, while 
perhaps subject to motion to make 
more specific and certain, was not 
bad as against demurrer—^Tobm v 
City of Seattle, 221 P. 583, 127 Wash 
664. 

(2) Allegation in action for inju¬ 
ries against street railway company, 
charging negligence in fading to 
provide any means whatsoever for 
safeguarding prospective passengers, 
while doubtless subject to motion to 
make more specific and certain, was 
not bad as against demurrer—^Tobm 
V. City of Seattle, supra. 
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but not as against a motion to make more spe¬ 
cific;®^ and it has been held that such general lan¬ 
guage as amounts to hardly more than a statement 
of a mere conclusion is good as against a general 
demurrer.®* The general rule applies, although 
plaintiff has knowledge of the particular ^.ct of neg¬ 
ligence which caused the injury.®® However, a 
count consisting of general allegation, omitting the 
word “negligence,” and not alleging any facts to 
show negligence is demurrable.^ Although by stat¬ 
ute plaintiff, in the case of railroads, need not show 
more than that the injury was caused by a running 
train, as to other carriers plaintiff must allege facts 
constituting negligence.^ Even though an allega¬ 
tion of negligence in general terms would be insuf¬ 
ficient, if the passenger’s declaration alleges facts 
showing that the accident was not one which would 
ordinarily have occurred had reasonable care been 
exercised, the declaration will be regarded as suffi¬ 
cient.® 

Where the complaint avers negligence generally 


and then charges particular acts as constituting neg¬ 
ligence, the latter allegation supersedes the general 
allegation of negligence,^ and, unless the facts so 
alleged in themselves constitute actionable negli¬ 
gence, the complaint is subject to a demurrer.® 
When the action is brought against a carrier and 
another, it is not improper for plaintiff to allege 
general negligence against the carrier and specific 
acts of negligence against codefendant.® 

It has been held that a declaration for the wrong¬ 
ful death of a passenger which properly pleads the 
facts showing the relationship of passenger and car¬ 
rier is not bad on demurrer because it may charge 
a higher degree of care than is owed by carrier to 
passenger in executing its contract of carriage, as 
all such matter is treated as surplusage.*^ 

An allegation of negligence is not objectionable 
because the negligence 'did not occur at the time 
of the accident causing the passenger’s injury, as il 
is the result of the negligence which is complained 
of.* 


97- Waslt.—Tobin v. City of Seattle, 
supra. 

10 C.J. p 1003 note 25. 

98- Ala.—Birmingham R, etc, Co 
V. McCurdy, 55 So 616. 172 AJa. 
488. 

99- Tex—San Antonio Tract Co. v. 
Williams, 78 S.W. 977, 34 Tex Civ. | 
App. 372. 

1- Ala- —Birmingrham Ry, Lig-ht & 
Power Co. v. Garrett, 73 So. 818, j 
198 Ala. 445. | 

2. Axk—Wade v. Brocato, 95 S.W. 
2d 94, 192 Ark 826. 

Bus passenger’s complaint allegr- 
ingr that while ridmgr m defendant’s 
bus in seat back of driver a small 
stone was thrown throui^li open win¬ 
dow near driver's seat and struck 
passengrer m eye as bus passed auto¬ 
mobile travelingr at high rate of 
speed on gravel road and allegn^ng 
negligenpe only m bus driver’s leav¬ 
ing particular wmdow open is de¬ 
murrable as not stating facts con¬ 
stituting negligence—Wade v. Bro¬ 
cato, 95 S.W2d 94, 192 Ark. 826. 

3- Va- — Houston v. Lynchburg 
Traction & Light Co., 89 S.H 114, 
119 Va. 136. 

A Ala.—^Birmingham R., etc., Co. v. 

Wilcox. 61 So. 908, 181 Ala 512. 

10 C.J p 1003 note 28 
AUegrations held general 

(1) Allegation of failure to warn 
passenger of opening of car door 
at time of collision is no part of a 
general charge that door was negli¬ 
gently opened—^Morris v. Union De¬ 
pot Bridge & Termmal R. Co., 8 S. 
W.2d 11, 320 Mo- 371. 

(2) Allegations that plamtifC pas¬ 


senger was injured by a cinder from 
a passing locomotive hitting his eye, 
due to defendant's negligence, etc, 
plead negligence generally, and not 
specifically—Malone v. St. Louis-San 
Francisco Ry. Co, 213 S.W. 864, 202 
Mo App. 489. 

<3) In action for injuries sustain¬ 
ed by passenger falling on pavement 
when street car moved as she was 
boarding it, an allegation regardmg 
negligence, stating generally the 
act complained of and alleging that 
which of defendant’s servants was 
negligent is a fact peculiarly with¬ 
in defendant’s knowledge, is general 
—^Zimmerman v. Kansas City Public 
Service Co. 41 S.W.2d 579, 226 Mo. 
App 369. 

(4) In a passenger’s action for 
mjuries sustamed m a derailment 
caused by a cow on the track, al¬ 
legations that the derailment would 
not have happened except for the 
negligence of defendant and that 
such negligence was the proximate 
cause of the injury, but that the 
reason for the derailment and the 
particular acts of negligence were 
peculiarly within defendant’s knowl¬ 
edge. and not within plaintiflE’s 
knowledge, is a general, rather tha.Ti 
a particular, plea of negligence — 
Bastem Texas Blectric Co. v. Kappe, 
Tex Civ App. 235 S.W. 253, error 

refused. 

Allegations held specific 

(1) Allegation of negligence m 
failing to provide a safe and suita¬ 
ble conveyance for plaintift, in a 
(Himplaint m action against street 
railroad for injuries to passenger al- 
legmg that injuries resulted from 
act of carrier’s servants.—Derrick^ 
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V Columbia Ry., Gas & Electric Co, 
137 SB 682, 139 SC 200. 

(2) Petition alleging motorman 
negligently started street car with 
violent jerk, causing plaintiff to be 
thrown to floor, charges specific neg¬ 
ligence, as it alleges the particular 
person who did the particular act — 
Dieterman v, Springfield Traction 
Co, Mo App, 26 S.W2d 866. 

As limiti-ng negligence charged 
Where it is alleged that plaintiff 
“was caused to slip and fall on the 
snow and slush lying on” defend¬ 
ant’s station platform, the negli¬ 
gence charged by the complaint is 
only with respect to existence of 
snow and slush, and no defect in the 
platform was charged —Murphy v 
Hudson & M R Co.. 167 NYS 895, 
180 AppDiv. 585. 

5- Fla.—Barnwell v. Seaboard Air 
Line Ry.. 74 So. 497. 73 Fla. 482 
10 C J. p 1003 note 29. 

Where facts show no duty 
While general allegations as to 
duty and negligence, standmg alone, 
may with other allegations state 
cause of action, yet, if other allega¬ 
tions of count state specific mate¬ 
rial facts showing no duty or negli¬ 
gence within meanmg of general al¬ 
legations, declaration may be had 
on demurrer—Barnwell v. Seaboard 
Air Lme Ry., 74 So. 497, 73 Fla. 482 

6. Mo—Story v. People’s Motorhua 
Co of St. Louis. 37 S.W 2d 898, 327 
Mo. 719—Hulen v Wheelock, 300 
S.W 479, 318 Mq 502. 

7- WVa.—Brogan v Union Tract 
Co. 86 S.E. 753, 76 WVa. 698. 

& Ala—Alabama Power Co v Ed¬ 
wards, 121 So. 543. 219 Ala. 162. 
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Derailment; running off road. In case of injury 
to a passenger by reason of the derailment or wreck 
of a tram or car, it is sufficient to allege that the 
derailment was caused by the negligence of defend¬ 
ant without specifying in what particular act the 
negligence consisted;® and the same rule has been 
applied in cases of a motor carrier whose automo¬ 
bile or bus leaves the highway and runs into a 
ditch, the situations being regarded as analogous,^® 
although there is authority to the contrary in the 
case of a street railroad.^1 Since the fact of de¬ 
railment raises a presumption of negligence, an al¬ 
legation of the fact of derailment has been held 
sufficient without further allegation of negligence 
on defendant’s part.^^ 

Willfulness and wantonness. Where the action 
is for a willful and wanton injury, an allegation of 
simple negligence only is not sufficient, but facts 
showing willfulness, wantonness, or gross negli¬ 
gence on the part of defendant or its employees 
must be alleged, and if the circumstances averred 
do not justify an inference of intentional wrong 
the pleading is insufficient as one for wantonness.^^ 

d. Acts of Employees, Fellow Passengers, and 
Other Third Persons 

One seeking to recover for the acts of employees of 
the carrier, or of copassengers, or other third persons, 
must allege all matters necessary to his particular cause 
of action. 

An allegation of negligence of an employee is suf¬ 
ficient to charge the carrier with negligence,^® and 
It is not necessary to allege that the employee was 


acting by the authority, and with the knowledge, 
of the carrier,!® nor specifically to charge that the 
acts of the employee were within the scope of his 
employment, if that fact appears in a general way 
from the allegation that the employee was acting 
for the carrier in the matter of which negligence 
is alleged;!^ nor is it necessary to allege the names 
of the employees whose negligence caused the in¬ 
jury.!® Thus, where the injury is caused by the 
operation of a train or car, it is usually sufficient to 
allege, in general terms, that the injury complained 
of was occasioned by the negligence of the servants 
or agents of the carrier in charge of the train or 
car;!® but where the negligent act is apparently not 
one within the scope of the employee’s employment, 
it must be alleged that he acted within the scope of 
his employment.^® A complaint seeking recovery 
for injuries from defendant as a carrier need not 
allege that the injuries were not caused by an in¬ 
dependent contractor operating defendant’s vehi- 
cle.2! 

Agency may be sufficiently alleged by allegations 
of the particular acts and conduct of the alleged 

agent 22 

In actions for injuries received by a passengct 
by reason of assaults, or other wrongful acts on 
the part of an employee or fellow passenger, or 
other person, which the employees of the carrier 
should have prevented, the allegation may properly 
be of negligence and misconduct on the part of the 
carrier with respect thereto ;23 and in case of an 
assault, or other acts, by a person other than an 


9. Va—Hines v. Beard, 107 S.E 
717, 130 Va 286. 

10 C.J. p 1003 note 31. . 

10. Cal—licitert v. Pickwick Stagr- 
es, Nortliem Division. 229 P. 889, 
68 Cal App. 504—^Lawrence v. Pick¬ 
wick Stages, Northern Division, 229 
P. 885, 68 Cal App. 494. 

11- Del—^Redding v. Wilmington & 
Philadelphia Traction Co, 108 A 
739, 7 Boyce 518. 

12- Ariz—Southern Pac. Co. v. Ho¬ 
gan, 108 P. 240, 13 Ariz. 34, 29 L. 
RA..NS., 813. 

10 C J. p 1004 note 32. 

13L Ala—Central of Georgia R. Co 
V. Mathis, 71 So. 674, 196 Ala. 32 

10 C J. p 1004 note 33. 

14. Ala—Western Ry. of Alabama 
V Turrentme, 73 So 40, 197 Ala 
603. 

15- Ind.—Illinois Cent. R. Co. v. 
Hawkins, 115 NE 613, 66 Ind.App. 
312. 

16- Ky.—Shelton Taxi Co v. Bowl¬ 
ing. 51 S.W.2d 468, 244 Ky. 817. 


17- Ala.—^Mobile & O R. Co. v. Da¬ 
vis. 137 So. 525. 223 Ala 600. 

10 C J. p 1004-note 34. 

18- Ga—Haynie v. Central of Geor¬ 
gia Ry. Co., 93 SE. 258. 20 Ga. 
App. 599. 

10 C J. p 1004 note 35 
Where train is identified 

A petition of passenger injured 
when boarding train is not subject 
to special demurrer because failing 
to name company’s agents in charge 
of train, tram itself being identified 
by number and further description 
—Haynie v. Central of Georgia Ry. 
Co. 93 S.E 258, 20 Ga.App. 599. 

19. Tex.—^Texas, etc., R. Co. v. 

Boyd, Civ App., 141 S.W. 1076. 

10 C J. p 1004 note 36. 

Xn order to allege specific negli¬ 
gence, as to a street car passenger, 
there must not only be an averment 
as to the particular servants whose 
negligence is complained of, but It 
must also be pointed out wherein 
they or either of them have been 
negligent.—^Bergfeld v. Kansas City 
Rys. Co., 227 S.W. 106. 285 Mo. 654. 
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20. Ala.—Alabama Great Western 
R Co V Pouncey, 61 So. 601, 7 
Ala App. 548 
10 C J. p 1005 note 37. 

21- Ala—Dixie Stage Dines v. An¬ 
derson, 134 So. 23, 222 Ala 673. 

22. Ga—Ryle v. Central of Georgia 
Ry. Co., 119 SE. 342, 30 GaApp 
737. 

23. Ala—^Birmingham R., etc., Co 
V. Moore, 42 So. 1024, 148 Ala. 115. 

10 C.J. p 1005 note 38. 

Complaints held siiffl<*ie'nt 

(1) A complaint alleging brake- 
man could have prevented third per¬ 
son from assaultmg plaintiff stated 
cause of action.—^Pittsburgh. C., C. 
& St. K R. Co V. Retz, 125 NE. 
424, 71 Ind App. 581. 

(2) Complaint alleging railroad 
conductor saw passenger wrestling 
with robber for possession of re¬ 
volver, but negligently failed to pre¬ 
vent robber from injuring passen¬ 
ger, having power to do so, is not 
demurrable—^Terre Haute. Indianap¬ 
olis & Eastern Traction Co., 170 N. 
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employee, it should he alleged that the carrier knew, 
or from the attendant circumstances should have 
known, of the threatened injury in time to pre¬ 
vent it ,24 and a complaint which fails to show 
that the injury might have been prevented by the 
exercise of reasonable care, and that defendant and 
its servants failed to exercise such care, is insufii- 
cient.25 In such an action, an allegation that the 
carrier owed plaintiff a high degree of care is not 
bad as requiring too high a degree of duty.^^ In a 
passenger’s action for assault by one permitted on 
a train under contract between the carrier and an¬ 
other -while acting in the course of, and within the 
scope of, his business, no allegation of negligence is 
necessary, the question being liability for the tort 
of an agent.27 A petition which clearly states an 
action against a carrier for assault and battery by 
Its employees in beating, ejecting, and imprisoning 
a passenger, is not subject to demurrer, because it 
IS insufficient to state a cause of action for mali¬ 
cious prosecution or false imprisonment.^* Where 
a petition alleging indecent assault shows that plain¬ 
tiff was in fact a passenger of a carrier other than 
the one the acts of whose servants are complained 
of, it is bad on demurrer.2* In a petition for as¬ 
sault by a servant of the carrier, an allegation that 
plaintiff intended to pay his fare is surplusage.*® 


One seeking damages because of mortification re¬ 
sulting from the acts of a fellow passenger must al¬ 
lege that the mortification complained of came 
about through the acts or omissions of the carrier’s 
servants.*! 

Willful or wanton acts. Under the doctrine that 
a carrier is liable for the willful acts or torts of its 
agents committed wdthm the general scope of their 
employment as well as for acts of negligence, in a 
complaint which shows that plaintiff was a passen¬ 
ger on a train, it is sufficient to charge such willful 
acts or torts by averring generally that they were 
committed by the employees of defendant within 
the scope of their employment, or the line of their 
duty;*2 and it has been held that it is not neces¬ 
sary to allege the authority of the employee, or that 
he was acting within the scope of his employment.** 
It is sufficient if the allegations of the petition, if 
true, would authorize a jury to find willful m- 
jury,*4 but if v/antonness or willfulness is alleged 
generally, and the facts on which such charge is 
predicated are then set out, such facts must in 
themselves show wantonness or willfulness *5 An 
allegation which, if true, shows conduct which 
amounts to a wanton disregard of the right and 
duty owed to a passenger and which was so gross 


B 341, 91 IndApp. 690, reliearingr 
denied 172 NE 659, 91 IndApp. 690. 
Complaint bdd insiLfficient 

Complaint, wliicli allegred that pas¬ 
senger on train was struck without 
provocation by intoxicated person 
aboard train—Craig v. New Tork 
Cent. R. Co., 287 NTS. 407, 248 
App Div- 557, affirmed 5 N E 2d 356, 
272 NT 610. 

24. Ga.—Powell v. Beasley, 194 SE 

926, 57 GaApp. 231. 

10 C J. p 1005 note 39. 

Assault by passenger 

A complaint chargmg that, while 
plamtifC was a passenger on defend¬ 
ant’s train, a negro woman cursed 
and abused her, to her injury, and 
averring the injury was proximate- 
ly caused by gross and wanton neg¬ 
ligence of defendant's servants, act¬ 
ing within the scope of their duty as 
such, was subject to demurrer for 
failure to aver knowledge.—^Hines v. 
Mmiard, 94 So. 302, 208 Ala. 176 
Bobbery 

A petition allegring that a passen¬ 
ger was robbed while standing m 
the crowded aisle of a passenger 
coach, but not charging that any 
employees of the company or any¬ 
one connected with it aided or par¬ 
ticipated in the robbery, nor show¬ 
ing the facts under which it oc¬ 
curred, IS not sufficient to authorize 
recovery against the carrier for the 
property lost by the robbery.—^Hat-‘ 


field V. Payne. 242 SW. 32, 195 Ky 
310. 

25 . Ind.—^Terre Haute, Indianapolis 
& Eastern Traction Co v. Scott, 
150 NE 777, 197 Ind. 587, 43 A 
L..R 1029. 

26 . Ala —Birmingbam Electric Co. 
V. Driver, 166 So. 701, 232 Ala. 36 

27- S D —^Blankenbaker v Chicago, 
M & St. P. Ry Co. 168 NW. 744, 
40 SD. 588, 10 AD.R. 720, 

28. Ky—^Louisville & N. R. Co v 
Mason. 251 SW 184. 199 Ky 337 

29 . Ky.—^Manatis v. Cumberland & 
M R. Co, 300 S.W. 593, 222 Ky 
190. 

30- Mo—State ex rel. United Rys 
Co of St. Louis v. Allen, 240 SW. 
117. 

31- Ga—^Hames v. Old South Lines, 
183 SE 503, 52 Ga.App. 420. 

32 . Ala —^Birmingham Electric Co 
V. Mann, 147 So 165, 226 Ala 379 
Ohio —Siegel v. Cleveland Electric 
Ry. Co, 17 Ohio CirCt,N.S, 18. 

10 C.J. p 1005 note 40. 

Sufficient allegation of willfulness 
(1) A complamt, charging conduc¬ 
tor with "gross and wanton negli¬ 
gence." imputes to him a willingness 
to inflict injury, or a willfulness m 
pursuing a course of conduct which 
would naturally or probably result 
in injury, or an attempt to perpe¬ 
trate wrong—Hines v Miniard, 86 
So. 23, 204 Ala. 514. 12 AL.R. 238.1 
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(2) A count, alleging that the car¬ 
rier’s "servants, agents or em¬ 
ployees, acting within the line and 
scope of their employment as such 
agents, servants or employees at 
said time and place, wantonly m- 
jured plamtift on said date and oc¬ 
casion by wantonly causing the 
plainlifC to be caught in the doors 
and wantonly injuring and damagmg 
her, etcis good as against de¬ 
murrer, on the ground that the facts 
did not constitute wantonness as 
matter of law; that it purports to 
set out QUO modo of wanlonness, 
whereas facts did not constitute 
wanlonness, that it does not appear 
with sufficient certainty that defend¬ 
ant’s servants, acting within em¬ 
ployment, wantonly mjured passen¬ 
ger, and that it does not appear 
that defendant’s employees acting 
within employment, wantonly caused 
passenger to fall with knowledge 
that passenger would likely sustain 
injuries, or with reckless disregard 
of conseQuences—^Birmingham Elec¬ 
tric Co. V. Mann, 147 So. 165, 226 
Ala 379. 

33. Ala —^Birmingham R., etc., Co 
V Mason, 34 So. 207, 137 Ala. 342 

10 C J p 1005 note 41. 

34. Ga.—^Forster v. Southern Ry 
Co, 146 SE 516, 39 GaApp 216. 

35w Ala —^Birmingham Electric Co 
y. Guess, 131 So. 883, 222 Ala 280 ^ 
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as to show a wanton disregard of the consequences 
on the part of the employee is sufficient as against 

a general demurrer 36 

In some jurisdictions, in order that punitive dam¬ 
ages may be recovered for such acts, it must be al¬ 
leged that such acts were either participated in, 
authorized, or ratified by defendant.37 

e. Place and Time 

The place and time of the accident or injury should 
be properly alleged. 

The complaint, declaration, or petition should 
state as definitely as possible the place where,3S and 
the time when,39 the injury occurred, although it 
has been held that it is not necessary to specify the 
time of the injury.^® However, it is not necessary 
to allege specifically that the place at which the in¬ 
jury occurred was between the points of plaintifTs 
departure and destination.^^ 

f. Passengers Boarding or Alighting 

All matters necessary and proper to show the neg¬ 
ligence and liability of a earner for injuries received 
when attempting to board or alight from a car or train 
must be alleged. 


In an action for injuries received while attempt¬ 
ing to board or alight from a tram or car, it should 
be alleged that the tram or car was at a station 
provided for passengers, or at a place where it was 
usual or customary to receive or discharge passen- 
gers,43 or that plaintiff was invited or knowingly 
permitted, by an authorized employee of the com¬ 
pany, to make the attempt at the place where it was 
made,^3 ^nd matters sufficient to charge the carrier 
with notice of plaintiffs intention to board the car 
or train should be alleged.^^ 

At unsafe place. A complaint for injuries re¬ 
ceived while alighting at an unsafe place should al¬ 
lege the facts which show defendant’s duty to pro¬ 
vide a safe place and means for alighting, and its 
failure so to do, and the resulting injury,^® al¬ 
though it need not allege what constitutes a safe 
place,^® or give a minute description of the place 
where the stop was made and the injuries occur¬ 
red.'*'^ It should charge in terms that the stop was 
at a place not reasonably safe or convenient, or 
state facts from which such a conclusion follows 
as a matter of law.^S a. carrier having provid¬ 
ed proper facilities for boarding or leaving a con- 


36. Ga.—^Tennessee Coach Co. v 
Snellmff, 180 S.B. 741, 61 GaApp 
432. 

37- US —^Norfolk & P. Tract Co. v. 
Miller, Va, 174 P 607, 98 C.CA. 
453. 

38- Ark—St Louis, etc, R. Co v 
Wright. 150 S.W. 706, 105 Ark 269 

10 C J. p 1006 note 43 

39- Ark—St. Lrf>uis. etc, R. Co. v. 
Wright, supra 

10 C J. p 1006 note 44. 

40- Ind—Wabash R Co. v. Savage. 
9 N.E. 85, 110 Ind 156. 

41- Tex—^International, etc, R Co 
V. Underwood, 4 SW. 216, 67 Tex. 
589 

42- Ind—^Terre Haute Tract., etc, 
Co. V. Payne, 89 KB. 413, 45 Ind. 
App. 132 

10 C.J p 1006 note 47. 

43- Ind—Louisville, etc, R. Co. v 
Wood. 14 N.B 572. 16 NE 197. 113 
Ind. 544 

10 C.J p 1006 note 48. 

Allegations held sufficient 

In an action for injuries sustained 
by a passenger when alighting from 
a train, where acts were sufficiently 
alleged to show that the brakeman 
was on the train as such, that as 
brakeman and as the employee and 
servant of the railroad he invited 
and permitted the passenger to alight 
at a dangerous place for discharging 
passengers not provided by the rail¬ 
road for the discharge thereof, states 


a cause of action as against the con¬ 
tention that there was no allegation 
that the brakeman was acting within 
the scope of his authority —^Port 
Worth & D. C Ry. Co. v. Lovett, Tex. 
Civ.App., 243 SW. 519. 

4f4. Conn —^Tardieu v. Connecticut 
Co. 154 A 173, 113 Conn. 94 
Ga—Norton v. Georgia Ry. & Power 
Co. no SB. 459, 28 GaApp. 167. 

45- Ala—^Mobile Light & R. Co v. 
Therrell, 88 So 677, 679, 205 Ala, 
553, citing Ckizpus Jhxis with ap¬ 
proval. 

10 C J p 1006 note 49. 

Allegations hdd sufficient 

(1) Petition in an action for injury 
to a passenger while alighting from a 
train at destination, alleged to have 
been due to the stoppmg of the tram 
m an unsafe position, states a cause 
of action under Neb Rev.Sl 1913 § 
6052, making railroads liable for all 
injuries to passengers, except where 
arising from criminal negligence of 
the passenger or violation of express 
rules—clones v. Chicago, R. L & P 
Ry. Co, CCA.Neb, 260 P. 929. 

(2) Counts charging negligence in 
not mamtaining a siutable means for 
plamtiff to alight with safety at sta¬ 
tion, and allegring its duty to do so 
and its negligence, are sufficient 
against demurrer.—Atlantic Coast 
Line R Co. v. Parmer, 79 So. 35, 201 
Ala 603. 

10 C J. p 1006 note 49 [a]. 

Ail^atLons held insufficient 

(1) In a passenger’s action for in¬ 
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juries, an allegation that the place 
where defendant’s car stopped to per¬ 
mit plaintiff to alight was dangerous 
for a person walking on crutches was 
not a sufficient allegation of lack of 
safety or inconvenience, where it did 
not allege that plaintiff was walking 
on crutches—^Mobile Light & R. Co 
V. Therrell, 88 So 677. 205 Ala. 553 
(2) In a passenger's action for in¬ 
juries, an allegation that the place 
where defendant stopped its car for 
plaintiff to alight was dangerous for 
a person walking on crutches was a 
negation of danger for persons norm¬ 
ally conditioned and not walking on 
crutches.—^Mobile Light & R. Co. v 
Therrell, supra. 

ComplaixLt showing violatioiL of stat¬ 
ute regulating construction 
Complaint alleging place where car 
stopped for passengers to alight was 
unsafe, which alleges facts showing 
a violation of Bums StAnnotl914 § 
5634, requiring street railway tracks 
to be laid at the same grade as the 
streets, as against contention that 
complamt did not show existence of 
duty on defendant’s part to protect 
passenger from danger.—Union Trac¬ 
tion Co. of Indiana v Haney, 132 N. 
B. 260, 78 Ind App. 624. 

40. Ala—Montgomery St. R. Co v. 
Mason, 32 So. 261, 133 Ala. 508. 

47- Va —^Richmond City R Co. v. 
Scott, 11 SB 404, 86 Va. 902 

10 C J. p 1007 note 51. 

48- Ala.—^Mobile Light & R Co. v. 
Therrell, 88 So 677, 205 Ala 553. 
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veyance is ordinarily under no duty to render man¬ 
ual assistance, a count based on an employee's fail¬ 
ure or refusal to render such assistance must al¬ 
lege facts showing that the duty to do so was pres¬ 
ent.**® 

Sudden starting or jerking. A complaint for in¬ 
juries from a sudden starting or jerking of a train 
or car is generally sufficient where, after alleging 
that the tram or car had stopped, or slowed down 
to a rate of speed safe for plamtiff to board or. 
alight, at a proper stopping place,®® it alleges in 
general terms that while plaintiff was in the act of 
boarding or alighting from the car or train it w'as 
suddenly caused to start or jerk, or increase its 
speed, through the negligence of defendant or its 
employees in the operation of the car or train, 
thereby causing plaintiffs injury,®^ although it does 
not allege that the car had come to a stop when he 
made the attempt to hoard or alight, where the 


facts alleged imply notice to the carmen of his po- 
sition,®2 nor that it had not been stopped for a rea¬ 
sonable time.®® Since every jerk or jar of a tram 
or car does not amount to negligence, allegations 
that, as plaintiff was boarding or alighting, the car 
was started or jerked, or the speed suddenly in¬ 
creased, as a proximate consequence of which plain¬ 
tiff was injured, are insufficient as allegations of 
negligence,®^ unless they also allege that the jerk 
was extraordinary, or more than a usual and inevi¬ 
table accident,®® especially where the passenger was 
safely on the car and was not injured while at¬ 
tempting to board or leave it,®® or unless they con- 
dude with the averment that plaintiffs injuries 
were proximately caused by the negligent manner 
in which defendant operated the car.®^ However, 
where nothing more than that the carrier was guilty 
of negligence need be alleged and proved, it is not 
required of plaintiff that he allege the jerk was 
unnecessary.®® It has been held necessary to allege 


49- Ala.—Atlantic Coast Line R Co. 
V. Farmer, 79 So. 35, 201 Ala 603. 

AUegratloiL snfficieiit 

A count of the complaint, allegring' 
that defendant’s servants knew of 
the irregularity, etc., of the ground 
at the place where passenger was re¬ 
quired to alight, that he was cnppled 
and walked with crutches, and that 
although it was dangerous for him to 
leave the car without assistance, they 
did not assist him, sufficiently 
charges wanton negligence —Mobile 
Light & R. Co. V. Therrell, 88 So. 677, 
205 Ala. 553 

jaUegations held Insafficient 

Counts based on conductor's failure 
or refusal to assist passenger in 
alighting when, on account of condi¬ 
tions at car step, she could not alight 
without peril, not alleging any want 
of facilities for leaving the car in 
some other way.—Atlantic Coast 
Line R. Co v. Farmer, 79 So. 35, 201 
Ala. 603. 

50- Colo.—Fox V. Lenver City Tram¬ 
way Co., 143 P. 278, 57 Colo. 511. 

10 C.J. p 1007 note 52. 

51. Cal.—^Murray v. United Rail¬ 
roads of San Francisco, 193 F. 596, 
49 CalApp. 462. 

Fla.—Atlanta & St. A. B. Ry. Co. v. 

Kelly, 82 So. 57, 77 Fla. 479. 

Ind —iDoyle v. Union Traction Co., 
152 N.E. 877, 85 IndApp. 62— 

Pittsburgh, C., C. & St. L. Ry. Co. 

V. Friend. 118 N.E 598, 70 Ind. 
App. 366. 

Mo-—Lammert v. Wells, App., 282 S. 

W. 487. 

Okl.—Oklahoma Union Ry. Co, v. 

Mitchell, 231 P 1062, 105 OkL 152 
Or.—^Rostad v. Portland Ry., Light 
& Power Co., 201 P. 184, 101 Or 
569. I 

10 C J. p 1007 note 53. i 


Allegations showing cause for at¬ 
tempt to board moving train 
In action for injuries to passenger 
while boarding a moving train, peti¬ 
tion showing injury through act of 
railroad m starting train without 
warning prior to time told passenger 
on alighting, thereby knowingly cre¬ 
ating a situation which would natur¬ 
ally induce passenger to attempt to 
board tram, and suddenly jerking 
tram while passenger was so doing, 
states a cause of action—^Redfield v. 
New York Cent. R. Co., QCAMo, 
83 F.2d 62 

SnffimeiLcy after judgment 

Complaint, alleging that plaintiff's 
wife was a passenger on one of de¬ 
fendant railroad's trains, and that 
while the tram was standing at a 
station to allow passengers to leave 
it, and while the wife was doing so, 
the train was suddenly started to her 
injury, was sufficient to sustain judg¬ 
ment for plamtiff when liberally con¬ 
strued on appeal, in the absence of 
appropriate and specific grounds of 
demurrer.—Central of Greorgia Ry. 
Co. V. Williams, 84 So. 633, 17 Ala, 
App. 259. 

52. Ind —Indianapolis, etc.. Rapid 
Transit Co. v. Walsh, 90 N.E 138, 
45 IndApp. 42. 

10 C.J- p 1007 note 54. 

53. Ind—Public Utilities Co. v. 
Whitehead, 134 N.E. 894, 78 Ind. 
App. 85. 

Ky—Louisville & N. R Co. v. Camp¬ 
bell, 35 SW.2d 26, 237 Ky. 182. 

54. Ga.—Rome R, etc., Co. v. Keel, 
60 S.E. 468, 3 GaApp. 769. 

10 C J. p 1008 note 56. 

55- Mo.—Saxton v Missouri Pac. R 
Co., 72 S.W. 717, 98 Mo.App. 494. 

1434 


53. Mo—Laycock v. United Rys Co 
of St. Louis, 235 S W. 91, 290 Mo. 
344, answering certified questions, 
App, 227 S.W 883. 

Allegations held sufficient 

In a street car passenger’s action 
for injuries, a petition alleging that 
the car moved with a sudden and un¬ 
expected jerk, pulling the car for¬ 
ward with such force as to throw 
some one in the inside of the car 
against the door, breaking the glass, 
and causing it to strike plaintiff m 
the eyes and face, sufficiently alleged 
that the jerk was an extraordinary 
and unusual movement of the car — 
Laycock v. United Rys. Co. of St. 
Louis, 235 S.W. 91, 290 Mo. 344, an¬ 
swering certified questions, App, 227 
SW. 883. 

57- Ala.—Birmingham R., etc , Co. v. 
Gonzalez, 61 So 80, 183 Ala. 273, 
AnnCasl916A 543. 

Cause of action h^d stated 

A petition, alleging that plaintiff 
boarded defendant's pay-as-you-enter 
car at a transfer station, where it 
stopped to take on passengers, and 
that, while on the platform lookmg 
in her purse for her fare^ the car 
started with a sudden jerk, throwmg 
another passenger against her and 
throwing her against an iron bar, 
setting out the particulars of her m- 
junes, denying her own negligence, 
and alleging the injury to have been 
the proximate result of defendant's 
negligence in startmg the car with¬ 
out warmng, set out a cause of ac¬ 
tion—Columbus R. Co v. Joyce, 104 
S.E. 21, 25 GaApp. 652. 

5K Ark.—Arkansas Power & Light 
Co. V. Mart, 65 S.W.2d 39. 188 Ark. 
202 . 
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that It was the duty of the employee of the earner 
to look out for the safety of plaintiff injured by an 
unexpected movement of the car while alig^hting 
therefrom.®® 

An allegation that the train started before plain¬ 
tiff had a reasonable time to board or alight safely 
is a sufficient averment that the train was not stop¬ 
ped for a suflScient length of time to enable plain¬ 
tiff, using due diligence, to board or alight in safe- 
ty.60 

It is not necessary to allege that plaintiff was in 
danger, and that this fact was known to defendant, 
if the circumstances under which the injuries were 
received, and from which this conclusion might be 
drawn, are alleged in detail.®^ 

A complaint alleging wanton negligence against 
defendant's employees or some of them in suddenly 
starting a street car, knowing that plaintiff was 
disembarking, is insufficient in not averring that all 
of the employees knew of plaintiff’s position, or that 
those who started the car knew of it®^ 

Crowded car. An allegation that defendant, a 
street car company, carelessly and negligently per¬ 
mitted its cars, exits, and running board to be 
greatly crowded with passengers, whereby plaintiff 
while attempting to alight was thrown and injured, 
states a cause of action.®® 


§ 761 

g. Matters of Defense; Contributory Negli¬ 

gence 

Defenses need not be negatived. In general, freedom 
from contributory negligence need not be pleaded by the 
passenger. 

Matters of defense ordinarily need not be antici¬ 
pated and denied in the declaration, complaint, or 
petition.®* 

Contributory negligence. In some states it is nec¬ 
essary in the petition or complaint expressly to neg¬ 
ative any fault or contributory negligence on the 
part of plaintiff.®® In most of the states, however, 
it is held sufficient so to allege the facts as to indi¬ 
cate that the injury was the result of the fault or 
negligence of defendant, without expressly averring 
plaintiff’s freedom from contribution thereto, which 
is regarded as a matter of defense,®® unless the 
other averments necessary to state a cause of action 
suggest the inference that plaintiff may have been 
guilty of contributory negligence;®^ but even in 
jurisdictions in which contributory negligence need 
not be negatived, the complaint, declaration, or pe¬ 
tition is insufficient on demurrer if the allegations 
thereof show that plaintiff was guilty of contribu¬ 
tory negligence proximately causing his injury,®® 
although it has been held that the complaint is not 
demurrable if the facts stated do not conclusively 
show contributory negligence.®® 

h. Proximate Cause 

The facts alleged must show that the negligence 
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.50. lia—Mills V. St. TpwiTnany & 
New Orleans Ry. & Ferry Co-, 71 
So 511, 139 La. 285. 

60. Ala—Birminffliam R, etc., Co. 
V. Jung; 49 So. 434, 161 Ala. 461, 
18 AnnCas. 557 

10 C.J. p 1008 note 59. 

Gl. Ga —Coleman v. Georgia R., 
etc., Co., 10 S.B. 498, 84 Ga. 1. 

10 CJ. p 1008 note 60. 

62. Ala.—^Birmingham R, etc., Co. 
V. Bennett, 39 So. 565, 144 Ala. 369. 

10 C.J. p 1008 note 61. 

03. Ga.—Worthington v. Greorgia R., 
etc. Co, 62 S.E. 525, 131 Ga. 450. 

NJ—Dunham v. Public Service 
Corp.. 69 A. 1012, 76 NJ.Law 452 

G4. Ala—Culberson v. Empire Coal 
Co., 47 So. 237, 156 Ala. 416. 

10 C.J. p 1008 note 63. 

GSu Iowa—Burger v- OmAha etc., 
St. R. Co, 117 N.W. 35, 139 Iowa 
645, 130 Am S R. 343. 

10 aj. p 1008 note 64. 

Pleading of contributory negligence 
of person injured generally see in¬ 
fra § 799. 

ea. HI—Panor V. Northwestern Ele¬ 
vated R. Co., 228 lU-App. 162. 

Ind.—Pittsburgh, CL, CL & St. L. Ry. 


Co. V. Friend, 118 N.E. 598, 70 Ind. 
App 366. 

10 C J. p 1008 note 65, p 1009 note 67. 

67- Ky—Louisville & N. R Co. v. 
IVhitaker, 300 SW. 912, 222 Ky. 
302. 

10 C.J. p 1009 note 66. 

PetitiojL hdd siKlB.cieiit 
Petition, in action for personal in¬ 
juries, averring that plaintiff stepped 
partly on the track to signal defend¬ 
ant’s interurban car to stop, and, on 
receiving what she understood was 
the usual response that it would 
stop, was struck and injured while 
getting away from the track by the 
car passmg by at a great speed, does 
not show on its face that plaintiff 
was guilty of contributory negli¬ 
gence—^Texas Electric Ry. v. Hooks, 
Tex Civ App., 211 S.W. 654, dismissed 
for want of jurisdiction. 

PefeitloiL held demuxzahle 

Where plaintiff was injured In at- 
temptmg to get off a moving train, 
his petition not allegmg that tram 
was not traveling so fast as to make 
danger of alightmg therefrom ap¬ 
parent, and that plaintiff believed he 
could alight safely, is demurrable.— 
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Louisville & N. R. Co. v. Whitaker, 
300 S.W. 912, 222 Ky. 302. 

68. Ind—Pittsburgh, C, C & St. L 
Ry. Co. V. Boys, 123 NE 482, 71 
Ind. App. 102. 

Ohio—Wehrenberg v- Cincinnati 
Traction Co, 2 Ohio N.P..N.S., 271. 
10 C.J. p 1009 note 68 

69- Ga —Leslie v. Georgia Power 
Co, 171 S.E. 395, 47 Ga.App. 723— 
Watts V. Colonial Stages Co, 163 
SE. 523, 45 GaApp. 115. 

Ind.—^Pittsburgh, C, C & St. L Ry. 
Co. V. Friend, 118 N.E 598. 70 Ind 
App 366—Ft. Wayne & N I. Trac¬ 
tion Co. V. Kumb, 116 N.E. 309, 64 
Ind.App. 529. 

10 C J. p 1009 note 69. 

Complaint not demnxxable 
A declaration alleging that defend¬ 
ant carrier, on a dark night, after 
announcing that the next stop of the 
train would be at plamtiff*s destina¬ 
tion, stopped the train on a trestle 
before reachmg such destination, 
with the car doors open, thus mis¬ 
leading plaintiff into believmg that 
his station had been reached, as a 
result of which plaintiff alighted and 
fell from the trestle, was not demur¬ 
rable as showing contributory neg- 
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or wrongful act of the carrier or its employees was the 
proximate cause of the injury. 

The declaration, complaint, or petition must al¬ 
lege facts which make it appear that the injury 
complained of was the proximate result of the al¬ 
leged negligence or wrongful act on the part of the 
earner ox its employees.^® It is not necessary 
formally to charge that such was the fact,^^ it is 
sufficient that the facts alleged lead, with reason¬ 
able certainty, to the conclusion that the injury 
proximately resulted from the negligence charged.^^ 

Where the petition shows that the proximate 
cause of the injury to a passenger having safely 
alighted from a conveyance was the negligence of 
some third person, the petition is bad on demur- 

rer.^3 

Where several acts of negligence are charged^ it 
need not be alleged which act was the direct or 
sole cause of the injury, and, where all of them to¬ 


gether might have caused it, it may be alleged that 
each of them contributed to the injury.74 

Mental suffering. In those jurisdictions in which 
there can be no recovery for mental suffering un¬ 
accompanied by physical injury, a complaint which 
fails to show that plaintiffs mental suffering was 
connected with physical injury to him proximately 
resulting from defendanfs negligence does not state 
a cause of action, where mental suffering is the 
only damage claimed.^^ 

i. Amendment 

As in other civil actions the passenger may, in a 
proper case, amend his declaration, complaint, or peti¬ 
tion so long as no new cause of action is introduced. 

In actions by passengers against carriers, as in 
other cases, amendments of the declaration, com¬ 
plaint, or petition may be made which do not in¬ 
troduce new causes of action,^® and in a proper case 


ligence.—^Louisville & N. R. Co. v. 
Norton, 78 So. 9S2, 75 Pla. 597. 

TO. Ill.—See McConnell v. Chicag-o 
Rys. Co.. 199 IlLApp. 490 
Mo.—Crone v. United Rys Co. of St 
Louis, 236 S.W. 654—Curry v. St 
Louis-San Francisco Ry. Co, 296 
S.W. 473. 221 MoApp. 1. 

Pa.—Scharf v. Pennsylvania R. Co, 
10 PaDist. & Co. 207- 
10 C J. p 1010 note 70. 

Allegations lield sufficient 

Complaint in action by passenger 
struck by automobile while alightmg 
was sufficient to show proximate 
cause of injury was combined negli¬ 
gence of railroad and automobilist.— 
Ft. Wayne & N. I. Traction Co. v. 
Kumb, 116 lSr.E. 309, 64 Ind.App. 529. 
Coxnrt'*i'nt held insufficient 
Count alleging street railroad fail¬ 
ed to sound gong at crossing as re- 
auired by ordinance was defective 
jh not averrmg that automobile 
which was knocked against the pro¬ 
spective passenger was struck hy car 
at street crossing.—Alabama Power 
Co. V. Bass, 119 So. 625, 218 Ala. 586, 
63 A.L.R. 1. 

71- Ind.—Hammond, etc. Electric R. 
Co. V. Antonia, 83 N E. 766, 41 Ind. 
App. 335. 

72. Cal—^Rystinki v. Central Cali¬ 
fornia Traction Co., 165 P. 952, 175 
CaL 336. 

10 C.J. p 1010 note 72. 

AUegationa held to allege 

proximate cause. 

U.S.—Pennsylvania Co. v. Clark, C. 

CJ^Ohio. 266 F. 182. 

Ala.—Alabama Power Co. v. Bass, 
119 So. 625, 218 Ala. 586. 63 A.L 
R. 1. 

Cal —Lawrence v- Pickwick Stages. 
Northern Division, 229 P. 885, 68 
CaLApp. 49A 


Ga—^Rome Ry. & Light Co v. King. 

117 S.E. 464. 30 GaApp. 231. 

Ill —^Paris v. East St. Louis Ry. Co , 
275 Ill App 241. 

Ind—Pittsburgh, C, C. & St. L. Ry 
Co V. Friend, 118 NE. 59S, 70 Ind 
App. 366 

N Y.—^Broder v New York Consol R 
Co, 162 NY.S. 1002, 98 Misc. 256. 
Okl —St. Louis-San Francisco Ry. 

Co. V. Bell, 273 P. 243, 134 Okl. 251. 
Tex —^Interstate Casualty Co. of 
Birmingham v. Hogan, Civ.App, 
232 S.W. 354. 

73. Ga —Martin v. Georgia Power 
Co, 165 SE. 880, 45 GaApp. 799. 

7A Mo.—Parker v. United R Co, 
133 S.W. 137, 154 Mo.App. 126. 
Allegation showing concurrent negli¬ 
gence 

Allegation that motorman saw ex¬ 
press wagon in time to have avoided 
collision did not show street rail¬ 
road’s negligence was sole proximate 
cause of collision, rendering verdict 
for passenger against express com¬ 
pany error.—Eioss v. Minneapolis St 
Ry. Co. 219 N.W. 179, 174 Mmu. 294. 
75- Ind.—Cleveland, etc., R Co. v 
Stewart, 56 NE. 917, 24 Ind App. 
374. 

73. Ala—Gaines v. Birmmgham Ry, 
Light & Power Co, 51 So. 238, 164 
Ala. 6—Birmingham Ry., Light & 
Power Co. v. Jung, 49 So. 434, 161 
Ala 461. 18 AnnCas. 557. 

Ga.—Southern Ry. Co. v- Clay, 61 
SE 226, 130 Ga- 563. 

Mo—^Hayward v. People's Motorbus 
Co. of St. Louis, App., 1 S.W.2d 
252. 

10 C J. p 1011 note 82. 

AmRud-ments hdd permissible 

(1) In an action by a passenger 
against a street railway company 
for personal injuries sustained while 
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alighting from a car, plaintiff may at 
the trial two years after the accident 
amend his statement hy changing 
averment that there was no stop of 
the car at all to an averment that 
there was an insufficient stop, such 
amendment not being a change of the 
cause of action hut only a restate¬ 
ment in a different form which did 
the appellant no injury—Schmelzer 
v. Chester Traction Co, 66 A. 1005, 
218 Pa. 29. 

(2) Where a petition alleged that 
on approaching the station the train 
slowed up, and plaintiff prepared to 
step off, and on alighting the speed 
was increased and he was injured 
thereby, an amendment that defend¬ 
ant was negligent in that the tram 
did not stop a sufficient lengrth of 
time was improperly refused, where 
such amendment merely amplified 
the allegations of the petition, did 
not affect the substance of the case 
as originally alleged, nor alter its 
nature m any respect, and was time¬ 
ly—Evans v. Southern Ry. Co., 77 S 
E. 197, 12 GaApp. 319. 

(3) An amendment of the petition 
hy adding the quoted part so as to 
make it allege that, while plaintiff 
was on defendant’s street oar as a 
passenger the car jumped the tradb: 
’’by reason of the carelessness and 
negligence of the defendant, its 
agents, servants and employes," and 
plaintiff was thereupon thrown vio¬ 
lently from her seat and seriously 
injured, did not constitute a depar¬ 
ture,—Patterson v. Springfield Trac¬ 
tion Co, 163 S.W. 955, 178 Mo.App. 
250. 

(4) Where the petition suggests a 
breach of the obligation which the 
carrier owes a passenger, it may he 
amended to conform to the proof, 
showing that the servants of defend- 
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amendments are necessary and should be made 
where allegations material to the cause of action 
have been omittedJ'^ A declaration in tort, howev¬ 
er, cannot be so amended as to convert it into an 
action on the contract of carriageJ^ 

§ 762. Plea or Answer 

General rules of pleading apply with respect to pleas 
and answers in actions against carriers of passengers 
for personal injuries. 

The plea or answer in an action against a carrier 
by a passenger for personal injuries is governed by 
the general rules relating to such pleadings in civil 
cases generally, and it must allege everything nec¬ 
essary to a proper statement of the defense.^® 
Thus, the plea or answer should allege facts set¬ 
ting up a complete defense to the allegations in the 
declaration or complaint^® Matters of defense, as 
to which there is no allegation in the complaint, 
must be set up by special plea, such as an agreement 
of the passenger to assume the risk ,*1 and in order 
to entitle the carrier to make the defense that it has 
adopted and promulgated rules and regulations 
which the passenger has violated, it must plead such 
rules and aJlege the facts which constitute the de- 
fense.82 answer alleging that the injury was 
due solely and alone to the negligence of a third 
party presents an affirmative defense in so far as it 
brings into the case new matter not raised by the 
complaint.^3 Where defendant pleads specially mat¬ 
ters which are covered by the general issue, its plea 

ant wrongrfuUy assaulted plaintiff 
who was not a passenger.—^McDonald 
V. St. liouis & S. F. R Co. 146 SW. 

83. 165 Mo App 75. 

Chaxgiii^ g'en.ezally 

A count, added by way of amend- 
pient to a complaint for personal in¬ 
juries, which allegres negrligcnce of 
defendant generally in the transpor¬ 
tation of plaintiff as a passenger, re¬ 
ferring to the same accident and in¬ 
juries as set forth in an original 
count, but without setting out the 
particulars of the accident, does not 
constitute a new cause of action — 

Gaines v. Birmingham Ry., Light & 

Power Co. 51 So. 238 164 Ala. 6— 

10 C.J p 1011 note 82 [bj. 

77- Ala—Montgomery Tract. Co v. 

Fitzpatrick, 43 So. 136, 149 Ala. 

511 9 LRA,NS., 851. 

10 C.J. p 1011 note 83 

78- Ga.—Cox V. Richmond, etc, R. 

Co. 13 SE. 827, 87 Ga. 747. 

79- Ala,—W estem R Co. v. 

Graw. 62 So 772, 183 Ala. 220 

10 C J p 1011 note 86 

Sfti Ala—^Lawrence v Saul Lumber 
Co, 55 So 111, 171 Ala 300. 

10 C J. p 1011 note 87. 


IS bad as amounting to the general issue. In ac¬ 
tions ex delicto against the carrier for injury to 
a passenger, the general issue is “not guilty.”*® 

Waiver of defenses. Defenses not made in the 
plea or answer are generally regarded as waived.*^ 

Admissions. An answer admitting that defend¬ 
ant is a railroad or a street railroad corporation ad¬ 
mits its character as a common carrier of passen¬ 
gers.*^ A plea of the general issue admits posses¬ 
sion and control of the car and appliances describ¬ 
ed in the declaration,** and the capacity in which 
defendant is sued,** and also admits the character 
in which plaintiff brings his action as set out in the 
complaint.** 

§ 763- Issues, Proof, and Variance 

a. Issues 

b. Matters to be proved 

c. Evidence admissible under pleadings 

d. Variance 

a. Issues 

As in civil actions generally, only such matters as 
are properly put in issue by the pleadings and proof 
will be considered in actions against carriers for personal 
injuries. 

In an action by a passenger against a carrier for 
personal injuries, as in other civil actions, such 
matters, and such only, will he considered on the 
trial as are properly put in issue by the pleadings 
and proof m the case.*l Thus, only such theory of 

8G. Tex—St Louis Southwestern R. 
Co V Parks, 90 SW. 343. 40 Tex. 
Civ.App 480. 

10 C.J. p 1012 note 92. 

87- Mo—^Burbridge v Kansas City 
Cable R. Co., 36 Mo App. 669. 

88. Ill —'Kloepher v. Osborne, 177 
IlLApp 384. 

89- Ill—^Kloepher v Osborne, supra. 
90. Ala—^Birmingham R, etc, Co 
V. Moore. 43 So. 841. 151 Ala. 327. 
91- O C —Mellon v. Seymoure, 12 F. 

2d 836. 56 App D C 301. 

Iowa —^Kelly v Muscatine B. & S 
R Co.. 191 NW. 525. 195 Iowa 17 
Mass—^Latus v Boston Elevated Ry 
Co. 158 N.B 668, 261 Mass. 233— 
Bilodeau v Fitchburg & L. St Ry. 
Co, 128 N.E 872, 236 Mass 526 
10 C J. p 1012 note 99. 

Excessive speed 

An allegation that motorman neg¬ 
ligently used power, mechanism, and 
controls, so that instead of street car 
gradually commg to stop before col¬ 
lision, it continued on with great 
force and speed, does not charge neg¬ 
ligence in operating car at excessive 
speed—Balias Ry & Termiral Co. v. 
Wells, Tex.Civ.App. 60 S W.2d 485. 
error refused. 


Mc- 


AUegation of mmecessary matters 
Where a complaint charged that 
child had been injured while attempt¬ 
ing to board street car on August 25, 
1929, and answer denied child had 
attempted to hoard car on that date, 
further allegation in answer that she 
had attempted to board car on May 
27, 1929, and at that time had caught 
hand in door, although perhaps un¬ 
necessary, constituted no error, since 
defendant was entitled to prove oc¬ 
currence.—Curtis V. Balias Ry & 
Terminal Co., Tex.Civ.App, 73 SW 
2d 964, error dismissed. 

81- Ind.—Pittsburgh, etc, R Co v 
Higgs, 76 NE 299, 165 Ind 694, 4 
KRA..N.S.. 1081. 

10 CJ p 1011 notes 88, 89. 

92. Okl —Liane v. Choctaw, etc., R 
Co, 91 P. 883, 19 Okl 324. 

83. Cal.—Crosby v. Pickwick Stages. 
Northern Division, 264 P. 346. 88 
Cal App 799—Schropshire v. Pick¬ 
wick Stages, Northern Division, 
258 P 1107, 85 CaLApp 216. 

84. Fla.—Atlantic Coast Line R Co. 
V Crosby, 43 So. 318, 53 Fla. 400 

10 C.J p 1012 note 91. 

85- Pa.—McCall v. Forsyth, 4 Watts 
& S. 179. 
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the case or such matters of negligence as are prop¬ 
erly put in issue by the pleadings and proof can be 
relied on by plaintiff as grounds for a recovery; 
he cannot charge one kind of negligence or wrong 
and recover for negligence or wrong of a different 
character;^ 2 j^nd the same rule applies to matters 
which can be relied on by defendant as grounds of 
defense.®^ The theory on which a complaint 
against a carrier proceeds must be gathered from 
the general scope of the pleading and not from de¬ 


tached allegations,®^ or from facts subsequently dis¬ 
closed by the evidence and statements of facts 
merely as inducement or as steps leading up to the 
injury counted on will not, for the purpose of re¬ 
stricting plaintifFs measure of damages, be con¬ 
strued as the statement of the cause of action on 
which a recovery is sought®® The gist of such an 
action for personal injuries received by a passenger 
is generally simple negligence,®^ and recovery can¬ 
not be had on a coimt for negligence on proof of 


Z^sue of failnxe to discover dang'er 
Railroad must use same care to 
discover throwing: of cut-over switch 
as to refirain from throwing: switch 
necessitating: emerg:ency stop causing 
injury, and charge that sudden stop¬ 
ping was negligence comprehended 
both matters.—Gulf, C & S. F. Ry. 
Co. V. Baldwin, Tex.Civ-App., 2 S.W. 
2d 520- 

Whexe two acts allied 

Where petition for damages for in¬ 
juries received while boarding a 
street car alleged that the car was 
suddenly started “and” the vestibule 
door was negligently closed, the two 
acts of negligence were separate and 
distinct, and the use of “and” be¬ 
tween them did not make them a sin¬ 
gle and undivided or indivisible act; 
hence, plaintiff could submit his case 
and recover on both or either of 
them.—Tog;ts v- Kansas City Rys. 
Co., MoApp., 228 SW. 526. 

92L Ela—Williams V. Hines, 86 So. 
695, 80 Fla. 690. 

Ga.—^ECines v. Hendricks, 104 S E. 

520, 25 GaApp. 682. 

Ind—Hmes v Rollins, 179 NE. 183, 
97 IndApp. 251—Engle v. Director 
General of Railroads, 133 KE. 138, 
78 Ind.App 547- 

lowa.—^Honaghan v. Equitable Life 
Ins. Co of Iowa, 168 NT.W. 892, 184 
Iowa 352, supersedmg Monahan v. 
Equitable Life Ins. Co. of Iowa, 
156 N.W. 994. 

Mo.—Crabtree v. St. Louis & S. F. 

R. Co., 273 S.W. 1104, 218 MoApp. 
306. 

S.C.—Durst V. Southern Ry. Co., 125 

S. E. 651, 130 S C. 165. 

Tenn.—HaishviUe, C. & St. L. Ry. v. 

Harrell. App, 110 S.W.2d 1032. 

Teat.—^Brown v- Houston E. & W. T. 
Ry. Co., Civ App., 198 S.W- 986, 
dismissed for want of jurisdiction. 
10 C.J. p 1012 note 1. 

Becovexy as limited by pleadings 

(1) Where plaintiff’s pleadings 
sought recovery for injuries sustain¬ 
ed after boardmg standing street car, 
she could not recover or introduce 
evidence showing injury occurred 
while boarding moving street car.— 
Heilman v. Los Angeles Ry. Corpo¬ 
ration, 27 P.2d 946, 135 Cal.App 627, 
rehearing denied, 28 P.2d 384, 135 
CalApp. 627. 

(2) In action against street rail¬ 


way for injuries to passenger, where 
plaintiff pleaded negligence both gen¬ 
erally and specifically, he established 
cause of action by provmg either 
general or specific negligence—Colo¬ 
rado Springs & Interurban Ry. Co. v 
Reese, 169 P. 572, 69 Colo. L 

(3) A declaration alleging that de¬ 
fendant was a earner of passengers, 
and so grossly and negligently man¬ 
aged and operated a biake on the car 
m which plaintiff was a passenger 
that the brake was released, and the 
handle flew back and struck plain¬ 
tiff, does not authorize recovery for 
injuries caused solely by defective 
appliances.—Washington & O. D. Ry 
Co. V. Smith, 289 F. 582, 53 App D C. 
184. 

( 4 ) In action by one whose foot 
caught in crossing while signaling 
for car to stop, where one count of 
complaint relies on operation of car 
at negligent rate of speed, and an¬ 
other count on negligent construc¬ 
tion of crossing, either count would 
support verdict.—Union Traction Co. 
of Indiana v. Barnett, 127 N E. 287, 
75 Ind.App 19. 

(5) In passenger’s action against 
railroad and employee, in which the 
right to recover was based solely on 
the negligence of such employee, and 
in which there was no general alle¬ 
gation of negligence on part of rail¬ 
road, passenger could not recover 
against railroad alone.—Durst v 
Southern Ry. Co., 125 S.E 651, 130 
S.C. 165. 

Ibniiance on xes ipsa loquitur doctxine 

(1) Where plaintiff, in action 
agamst a carrier, has pleaded general 
negligence, he may rely on presump¬ 
tive negligence 

Colo.—Colorado Springs & Interurban 
Ry. Co. V. Reese, 169 P. 572, 69 
Colo. 1. 

Mo.—Lammert v. Wells, MotA^pp., 282 
S.W. 487. 

(2) However, if he has pleaded 
specific acts of negligence, he could 
not then invoke the doctrme of res 
ipsa loquitur to make out his case, 
and a directed verdict in his favor, 
based on presumptive negligence un¬ 
der such rule, was error. 

Mo.—^Mayfield v. St Louis-San Fran¬ 
cisco Ry Co., App, 272 SW 1051 
Tex.—Dowdy v. Southern Traction 
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Co, Civ.App., 184 SW. 687, revers¬ 
ed on other grounds. Com App, 219 
S.W. 1092. 

(3) In action for injuries, alleged 
to have been caused by negligent op¬ 
eration of street car past station 
buildmg, by which operatives knew 
or should have known that passen¬ 
gers on footboard were likely to be 
struck, admission of testimony as to 
speed and swaying of c^r as it pass¬ 
ed building, to show manner in which 
injury occurred, is not error as tend¬ 
ing to raise assignment of negligence 
not pleaded.—Van Leer v. Wells, Mo. 
App., 263 SW. 493. 

(4) In passenger’s action for inju¬ 
ries in collision between electric car 
and a steam locomotive, allegations 
that car was being run at a rapid 
rate of speed through darkness with 
defective headlight on track used by 
defendant for other trafldc do not re¬ 
strict plaintiff to recovery on proof 
of defective headlight as only act of 
negligence relied on, but the doctrine 
of res Ipsa loquitur may apply.— 
Sand Springs Ry. Co. v. Westhafer, 
218 P. 525, 92 OkL 89. 

93;, Mo —^Mirrielees v. Wabash R. 

Co., 63 SW. 718, 163 Mo 470 
10 C.J. p 1013 note 2. 

94. Ind.—Citizens’ St. R Co. v. Wil- 
loeby, 33 N.E 627. 134 Ind. 563. 

95- Tex.—International, et<5., R. Co, 
V. Williams, 183 S.W. 1185. 

10 C.J. p 1013 note 4. 

96i. Mo —Forrester v. Metropolitan 
St- R Co., 91 S.W. 401, 116 Mo App. 
37. 

10 C.J. p 1013 note 5. 

AllegatioiLS in actions fox assault 
Where a petition, alleging the re¬ 
lation of passenger and carrier, al¬ 
leged also that plaintiff was assault¬ 
ed by defendant’s servant while a 
passenger on defendant’s car, the 
fact that it also alleged that the 
servant was acting within the scope 
of his employment could not deprive 
the passenger of the right to recover 
as for a breach of defendant's duty 
as a common carrier.—^Buttier v. 
Wells, MoAcpp., 241 SW. 664. 

97- Tex.—Gulf, etc, R Co. v. Rede- 
ker, 100 S.W. 362. 45 Tex.CivApp. 
312. 

10 C.J. p 1013 note 6. 
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willful and wanton injury.®* Likewise, where gross 
and wanton negligence is charged, proof of simple 
negligence will not support a recovery;®® and 
where the gist of the action is an injury occasioned 
by the willful acts of an employee, recovery can 
be had only by showing a willful injury.^ 

General denial or general issue puts in issue the 
facts essential to plaintiffs recovery,^ hut it does 
not put in issue the ownership of the track or the 
control of the cars.® 

h. Matters to Be Proved 

All matters material to the cause of action or de¬ 
fense must be proved as alleged. 

Negligence or other matters material to sustain 
the action^ or defense® must be proved in the man¬ 


ner alleged in the declaration or other pleading. 
Matters not in issue need not be proved,® nor is it 
necessary to prove averments which are not mate¬ 
rial,^ such as averments of mere matters of in¬ 
ducement.* 

Where several independent acts of negligence or 
wrongs are alleged by plaintiff, he need not prove 
every act of n^ligence or wrong; it is sufficient to 
prove any one of them as the proximate cause of 
the injury,® although they are alleged conjunctive- 
13 ^ 1 ® Especially is this true where the allegation 
may be treated either as an additional ground of 
neghgence or as surplusage.^^ However, if the sev¬ 
eral acts of negligence are alleged as being jointly 
the proximate cause of the injury, proof of the sev¬ 
eral acts is required.^^ 


98. Iowa—®*itzgribbon v. Chicago, 
etc., R. Co., 79 N.W. 477, 108 Iowa 
614. 

10 C J. p 1013 note 7. 

99- Ala.—^Hines v. Mimard, 86 So 
23, 204 Ala. 514, 12 ALR 238. 

1- Iowa.—Way v. Chicago, etc., R. 
Co, 35 NW. 525, 73 Iowa 463. 

10 C J. p 1013 note 8. 

2- SC-—Smith V. Chamberlain, 17 
SE 371, 38 S a 529, 19 LRA. 710. 

10 C J. p 1013 note 9. 

3- Ill—Pell V. Joliet, etc, R. Co., 
87 NB 542, 238 Ill. 510. affirming 
142 IlLApp. 362 

10 C J. p 1013 note 10. 

-4. Ala.—Willingham v. Birmingham 
Ry., Light & Power Co., 83 So. 95, 
203 Ala. 351 

Aik—St. Louis-San Francisco Ry. 
Co. V. Cox. 283 S.W. 31, 171 Ark. 
103 

Ind.—^Ehnes v. Rollin^^ 179 N.E. 183, 
97 IndApp 251 

Md —^Hagerstown & F. Ry. Co. v. 

State, 99 A. 376, 129 Md 318 
Mo—Walser v. Missouri Pac. R Co, 
App, 6 S.W.2d 632—Jones v. St. 
Louis-San Francisco Ry. Co., 5 S 
W.2d 101, 222 Mo App. 1220—Tay¬ 
lor V. Trsinsas City Terminal Ry. 
Co, App, 240 S.W. 512—Malone v 
St. Louis-San Francisco Ry Co., 
213 SW. 864. 202 Mo.App. 489— 
Rooker v. Leering Southwestern 
Ry. Co. App, 204 S.W. 556. 

N J —Bradley v. Brie R Co, 143 A. 
743, 105 M.J.Law 1. reversed on 
other grounds 147 A. 572, 106 N.J. 
Law 51. 

Wash.—Calhoun v. Portland Ry., 
Light & Power Co., 178 P. 805, 105 
Wash. 592. 

10 C J. p 1013 note 12. 

Essential elements 

Passenger suing for injuries caus¬ 
ed by tram jerk or stop must allege 
and prove that it was sudden, un¬ 
usual, unnecessary, and so violent 
as to indicate negligence.—Chesa¬ 
peake & O. R Co. V. H^, 58 S.W.2d 
228. 248 Ky. 69. 


Result of negligence must be .al¬ 
leged and proved, even where res 
ipsa loquitur maxim applies.—^Kil¬ 
gore V Brown, 266 P. 297, 90 Cal. 
App. 555 

Specific acts of negligence 

A petition alleging that deceased 
was killed by the negligence of de¬ 
fendant’s servant in suddenly start- 
mg or permitting a freight elevator 
to start up, while deceased was plac¬ 
ing machinery on it, without warn¬ 
ing, when the operator ^knew or by 
exercising ordinary care could have 
known deceased was in a dangerous 
position, charged specific negligence, 
which must be proved, thus prevent¬ 
ing the application of the doctrme 
of res ipsa loquitur —Grimm v. Globe 
Printing Co., Mo., 232 S.W. 676. 

Time of assault 

In action for assault made by rail¬ 
road conductor, where plaintiff's evi¬ 
dence did not identi:^ any particular 
conductor, but showed an assault on 
February 3, which was denied by de¬ 
fendant's train crew, plamtiff, after 
such refutation, could not recover for 
assault at different time —Lacy v 
Louisville & K. R Co., 73 So. 81, 197 
Ala. 539. 

Uhtrue allegatioiis 

Where plaintiff was not passenger, 
she cannot recover m action wherein 
she pleads that she was passenger 
Where car was not derailed, passen¬ 
ger cannot recover on allegation that 
car was derailed to her injury.—Por¬ 
ter V. Boston Elevated Ry., 122 N.B. 
314, 232 Mass. 299. 

Where presumption of negligence 
arises from mere injury 

(1) Where an inference of negli¬ 
gence has arisen, as in the case of a 
collision, a passenger injured by col¬ 
lision between street cars, alleging 
negligence generally, need not prove 
specific act of negligence causing 
collision —^Dallas Ry. Co v. Skoro- 
dynski. TexCivJLpp, 292 SW. 638. 

(2) Street car passenger injured by 
passmg car, need not prove defend¬ 
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ant’s negligence.—Rizzo v. New Or¬ 
leans Ry. & Light Co., 7 La-App. 686 
5k Mo —^Hulen v. Wheelock, 300 S W. 

479, 318 Mo. 502 
10 C.J p 1014 note 13. 

6. Mass—^Barry v Boston, etc., R. 
Co, 61 NE 518, 172 Mass. 109. 

10 C.J. p 1014 note 14 

7. Utah—Stonebreaker v. Bamberg¬ 
er, 54 P 2d 418, 88 Utah 310. 

10 C J p 1014 note 15. 

AUegations held immaterial 

(1) Where plaintiff was Injured 
while crossing defendant's street car 
track in front of a car, which had 
stopped and was suddenly started, 
that it was not shown that the car 
had stopped for the purpose of per¬ 
mitting passengers to board the 
same, is immaterial, where the car 
had stopped to discharge passengers, 
so that plamtiff and others might ap¬ 
proach expecting to board it.—Ruck¬ 
er V. San Diego Electric Ry. Co., 183 
P. 578, 41 Cal App 787. 

(2) Allegations as to speed, stop¬ 
ping, and signaling are immaterial in 
suit by one in safety zone, struck by 
rear end of car.—Steinman v. Cleve¬ 
land Ry. Co., 155 N.E. 149, 23 Ohio 
App. 448. 

8. Tex—St. Louis Southwestern R. 
Co. V. Parks, Civ App, 73 S.W. 439. 

9- Rl. — ^Little V- Peoria Ry Co., 215 
Ill App 385. See Leiberich v. East 
St. Louis & Suburban Ry. Co., 199 
Ill App 1. 

Mo.—Kaenter v. Missouri Pac. Ry. 
Co, App, 218 S.W 349—^Rogers v. 
Kansas City Rys. Co., App., 204 S. 
W. 595 

N.T.—Ulrich v. Interborough Rapid 
Transit Co., 159 N.T.S. 868, 95 Misc. 
588. 

10 C.J. p 1014 note 17. 

10- Tex.—Galveston, etc, R. Co. v. 
Watts, CivA.pp., 182 S W. 412. 

10 C.J. p 1015 note 18 

11- Mo.—Kaenter v. Missouri Pac. 
Ry Co, App., 218 S W. 349. 

12. Tex.—Ratteree v, Galveston, 
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c- Evidence Ai^inisfable under Plendincs 

(1) In general 

(2) Under specific and general allega¬ 

tions of negligence 

(3) Under general denial or general is¬ 

sue 


(1) In General 

Only competent evidence of matters properly in is¬ 
sue is admissible. 

Competent evidence which substantially corre¬ 
sponds with the allegations, and which is restricted 
to the issues, is admissible ,1^ but evidence which 
does not conform to the issues, or which relates 
only to a matter not in issue, is inadmissible.^^ 


etc., R. Co. 81 SW 566, 36 Tex 
CivApp. 197—^Williams v. Galves¬ 
ton, etc., R. Co, 78 S W. 45, 34 Tex 
•CivApp. 145. 

Proof of corLcnxreut acts required 
Where the petition of a passenger 
on defendant's train averred that a 
vestibule door was negligently left 
open, and that as a result of a sud¬ 
den jar or jolt he was thrown from 
the car platform onto the tracks, 
proof of the concurring acts of neg¬ 
ligence IS essential to recovery,— 
Giles V. Michigan Cent. R. Co., 212 S. 
W. 873, 278 Mo. 350. 

13. Colo —Colorado Springs & In- 
terurban Ry. Co, v. Reese, 169 P. 
572, 69 Colo. 1. 

Mo—Story v. People’s Motorbus Co. 
of St. Louis, 37 S.W.2d 898, 327 
Mo. 719—Rosenzweig v. Wells, 273 
S.W. 1071, 308 Mo 617—Abernathy 
V. Missouri Pac R. Co, App, 217 
S.W. 568—Hamilton v. Metropoli¬ 
tan St R. Co., 89 S W. 893, 114 Mo. 
App. 504. 

Neb—^Lieb v. Omaha & C, B St. Ry. 

Co-. 228 N.W. 364, 119 Neb. 222. 
N-J.—Poulton V. Merz, 154 A. 190. 
9 N J.M1SC. 402, 

"Va—^Barnard Bus Lines v. Wedss, 
158 S.E. 870, 156 Va 465. 

10 C J. p 1015 note 21 

Evidence held admissible 

(1) In an action by a passenger 
for an assault committed by the mo- 
torman in dragging him to the front 
of the car from a position in the 
aisle where he was standing, where 
defendant files a plea alleging that 
when the motorman laid hands on 
plaintiff and removed him from his 
position in the aisle of the car, plain¬ 
tiff was blocking the passage of oth¬ 
er passengers forward, and plaintiff 
joins issue on the plea» the evidence 
by plamtiff will not be confined to 
the smgle question of justification, 
but he may show the facts and cir¬ 
cumstances surrounding the alleged 
assault—Capital Traction Co. v. 
Morgan, 44 App B.C. 237. 

(2) In an action for death of a 
passenger who was thrown from one 
of defendant’s cars while it was be¬ 
ing run at an unusual speed while 
rounding a curve of defendant’s 
track. It is not error to admit evi¬ 
dence for plaintiff that the track 
was uneven on the curve, for the 
purpose of showing whether m view 
of that fact the car could not have 


been run around the curve slower 
than the usual rate of speed around 
an ordinary curve—Washington Ry. 
& Electric Co. v. Bittman, 44 App 
D C 89. 

(3) In a street car passenger’s ac¬ 
tion for injuries sustained while 
alighting, it was not error to permit 
the conductor to testify that he was 
not in charge of the particular car 
on which the plamtiff rode, where 
the. petition alleged and the answer 
admitted his employment and agen¬ 
cy.—^Hunter v. Joplm & P. Ry. Co, 
197 P. 1092. 109 Kan. 169. 

(4) Evidence that street car door 
was open when plaintiff attempted to 
board car and that company’s rules 
required conductor to close it be¬ 
fore starting was admissible on is¬ 
sue whether car was standing or 
moving, although negligence in start¬ 
ing without closmg door was not 
pleaded, and such rule was for guid¬ 
ance of company's employees — 
Detchemendy v. Wells, Mo.App., 253 
S.W. 150. 

(5) Under an averment that it was 
the custom of the motorman not to 
accelerate speed imlil receivmg a go 
ahead signal from the conductor, the 
character of the signal as two bells 
may be shown—Chapman v. Kan¬ 
sas City Rys Co, Mo. 233 SW. 177 

(6) In an action for negligence in 
causing a street car to start while 
a passenger was ahghting, in which 
It was claimed by defendant that the 
way plamtiff said she fell was con¬ 
trary to physical laws, testimony 
that the car started with a jerk 
was admissible, although the start¬ 
ing of the car with a jerk was not 
pleaded, such testimony being mate¬ 
rial as evidential matter.—^BCartweg 
V. Kansas City Rys. Co., Mo.App., 
231 S.W. 269. 

(7) In an action for personal in¬ 
juries to a seven-year-old boy when 
alighting from defendant’s moving 
street car, based on the humanitari¬ 
an doctrine, evidence that the mo¬ 
torman ordered the boy off the car 
was admissible to prove the motor- 
man’s knowledge of the boy’s pres¬ 
ence—State ex reL Metropolitan St. 
R. Co. V. Ellilison. Mo, 224 S W 820, 
quashing certiorari Quirk v. Metro¬ 
politan St. Ry. Co., App, 210 SW. 
106. 

(8) Petition alleging that while de¬ 
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ceased was in the act of alighting 
the street car was negligently start¬ 
ed was sufficiently broad to warrant 
submission of the issue as to wheth¬ 
er the conductor allowed deceased a 
reasonable time safely to alight — 
Teske V. Kansas City Rys. Co, Mo 
App , 204 S W. 577 

(9) Where a complaint in an ac¬ 
tion for slipping on platform charges 
only negligence in presence of snow 
and slush, depression in platform 
may be considered in respect there¬ 
to, but not as independent ground 
of negligence—^Murphy v Hudson & 
M. R. Co., 167 N.T.S. 895, 180 App 
r>iv. 585 

(10) Under an allegation that in¬ 
juries to passenger’s eye were caus¬ 
ed by a cinder or spark from spark 
arrester on engine used by railroad, 
evidence as to spark escaping from 
other engines than that hauling 
plaintiff, operated at the time and m 
the immediate vicimty where the 
injury occurred, was admissible — 
Schaff V. Sanders, Tex Civ App, 257 
SW. 670, affirmed. Com App, 269 S 
W. 1034. 

(11) In action by passenger for m- 
junes in which defendants denied 
existence of insurance policy, re¬ 
quired on behalf of carrier, on dale 
of injury as alleged, plaintiff could 
offer proof of allegations—^Nickto- 
vich V. Oljrmpic Motor Transit Co, 
272 P. 736, 150 Wash. 278. 

(12) In an action for injuries 
against city operating street rail¬ 
way, complaint, alleging that city 
stopped its cars at a place where the 

i street was paved only on one side 
and knowingly permitted all vehicu¬ 
lar traffic to travel both ways on one 
side of the street, making a danger¬ 
ous situation, presented a question 
for the jury, whether having such 
knowledge, it was negligent m se¬ 
lecting such a place for the taking 
on and letting off passengers, and 
presented a charge which plaintiff 
was entitled to prove.—^Tobin v City 
of Seattle. 221 P. 583, 127 Wash. 664. 
10 C J. p 1015 note 21 [a] 

14. U.S —^Hulet Y. Payne, C.C.A.N. 

B.. 282 P. 401. 

HI.—Sinopoli V. Chicago Rys. Co, 

147 NE 487, 316 HI 609—^Toledo 

W. & W. R. Co. V. Beggs, 85 HI 

80, 28 Am R. 613. 

Tex—Galveston, H. & S. A Ry. Co 

V. Henry, Ov.App., 252 SW. 210. 
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(2) Under Specific and General Allegations 
of Negligence 

Evidence, to be admissible under specific allegations 
of negligence or wrong, must be specific and conform to 
the facts alleged; but under a general allegation evidence 
of any fact tending to show the negligence or wrong al¬ 
leged IS admissible. 

Where the allegations as to defendant’s negli¬ 
gence are specific, the proof also must be specific 
and must conform to the facts alleged This rule 
has been held to apply notwithstanding such specific 
allegations are unnecessary and according to 
some decisions, where a general allegation of neg¬ 
ligence is followed by allegations of specific acts 
of negligence, the specific allegations must be prov- 
ed,^^ although specific allegations, where negligence 
has been alleged generally, have been held not to 
deprive the passenger of the benefit of the presump¬ 


tion arising from the accident unless his complaint 
clearly indicates his intention to limit the negligence 
to the acts specified.^^ 

Where the negligence on the part of defendant is 
alleged in general terms, plaintiff is not confined in 
his evidence to any particular acts of negligence 
and evidence of any fact which is a circumstance 
tending to show the actionable negligence or wrong 
covered by the pleadings is admissible, although no 
mention of such fact is made in the pleading.^^ 
Thus, evidence is admissible that a passageway be¬ 
tween cars was not sufficiently lighted, under an 
allegation that the station was not sufficiently hght- 
ed,2t and that the brake rod was broken under an 
allegation that the braking apparatus was in bad re¬ 
pair and useless for the purpose of controlling the 
car.22 However, an allegation that a designated 


Va—^Murphy’s Hotel v. Cuddy's 

Adm'r, 97 S.E 794, 124 Va. 207. 

10 C J. p 1015 note 22. 

Evidence lield inadmissible 

(1) A passenger, not alleging that 
it was safe to alight from moving 
tram at flag station, could not tes¬ 
tify that he thought it safe—^Louis¬ 
ville & N. R Co. V Whitaker, 300 S 
V/. 912, 222 Ky. 302. 

(2) A contract whereby a street 
railroad company operated interur- 
ban cars within the city and the 
ordinance authorizing such contract 
are not admissible, where the peti¬ 
tion against both interurban and 
street railroad company simply 
pleaded that plaintiff was a passen¬ 
ger in an interurban car, and was 
injured by the negligence of the 
servants of defendants then operat¬ 
ing the car.—^Huntington v. BAnsas 
City Rys Co, Mo App, 220 S W. 
1011 . 

(3) In an action for the death of 
one falling through an open vesti¬ 
bule door of a train on which he 
was a passenger, where'it was not 
contended by plea or otherwise that 
defendant was negligent in not using 
proper equipment, the court did not 
err in excluding defendant's testi¬ 
mony as to the character of equip¬ 
ment in use on the tram—Galveston, 
H & S. A Ry Co v. Henry, Tex Civ. 
App, 252 SW 210. 

(4) Evidence of safe places on 
highway is properly excluded, where 
automobile stage passenger’s com¬ 
plaint for injuries failed to allege 
as negligence driving in storm—Os¬ 
borne V. Galusha, 254 P. 1086, 143 
Wash 127. 

IS. Mo—^Maloney v. United Rys. Co 

of St. Louis, 237 S.W 509 
10 C J. p 1016 note 23. 

Evidence held inadmissible 

In prospective tenant’s action 

13 C J.S.—91 


against operators of apartment house 
for injuries caused by defective au¬ 
tomatic elevator, m which the only 
specification of negligence in the 
complaint was the failure to keep 
the elevator in repair, plaintiff could 
not recover on proof of negligent 
failure to keep the hallway leading 
to elevator lighted.—McKeon v Liss- 
ner, 223 P 965,' 193 Cal 297—10 C J 
p 1016 note 23 [b] 

16. Mo.—^Hamilton v. Metropolitan 
St R Co., 89 S.W. 893. 114 Mo 
App 504. 

10 C J p 1016 note 24. 

17- Mo.—^Roscoe v Metropolitan St 
R Co., 101 S.W. 32, 202 Mo. 576. 

10 C.J. p 1016 note 25 

la. N Y.—I>e Roire v. Lehigh Valley 
R Co.. 199 H.YS. 652. 205 App. 
Uiv. 549. 

19- Ind —^Evansville Rys Co. v. 
Miller, 111 ]Sr.E. 1031, 64 Ind.App. 
206. 

Tex —^Dowdy v. Southern Traction 
Co., Com App, 219 S.W 1092, re¬ 
versing, Civ.App, 184 S.W. 687. 

10 C.J p 1016 note 26. 

20. Okl—St. Louis & S P. R Co. 

V. McClain, 162 P. 751, 63 Okl 75. 
Pa—^McKhight v. S. S. Kresge Co, 
132 A 575. 285 Pa. 489. 

10 C J p 1017 note 27. 

Evidence a^'missible nnder general 
allegatioiLs of negligence 

(1) Under a general allegation of 
negligence, in that the driver of a 
motor stage caused it to collide with 
another automobile, evidence that 
the car was equipped with defective 
lights IS admissible as tending to 
prove the charge of negligent driv¬ 
ing —Carnahan v. Motor Transit Co, 
224 P 143, 65 CaLApp. 402 

(2) A motor transportation com¬ 
pany being sued for personal in¬ 
juries sustained by a passenger in a 
collision may not complain that it 
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was surprised and unprepared to 
meet the issue of defective lights, 
since on the making of a prima facie 
case by plaintiff the burden was on 
it to establish its freedom from neg¬ 
ligence, including proof of proper 
lighting equipment—Camabsin v. 
Motor Transit Co., supra 

(3) Any fact indicating that rail¬ 
road permitted grease to remain on 
station platform after railroad knew, 
or should have known, of presence 
thereof, is admissible under injured 
passenger’s allegation that railroad 
negligently failed to remove g^rease. 
—Stonebreaker v Bamberger, 54 P. 
2d 418, 88 Utah 310. 

Under allegation, of negligent opera¬ 
tion 

(1) Proof under doctrine of last 
clear chance is admissible under a 
general allegation of negligent op¬ 
eration.—^Lehigh Valley R Co. v. 
Stevenson. C C A N J, 17 F 2d 748 

(2) In an action to recover for an 
injury to a passenger in a street car, 
an allegation that the car was neg¬ 
ligently operated was sufficient, in 
the absence of motion for more spe¬ 
cific statement, to permit, the intro¬ 
duction of evidence of excessive 
speed—Omaha & C., B St Ry. Co 
V McKeeman, Neb., 250 F 386, 162 
CC.A. 456. 

Evidence held i-na^vnissible 

In action against receiver of street 
railway company, wherein passenger 
pleaded general negligence in colli¬ 
sion between street car and automo¬ 
bile, resulting in injury, evidence of 
negligence in sudden and abrupt 
stopping of street car is inadmissi¬ 
ble, as it does not support the cause 
of action alleged —^Hughes v Kiel, 
Mo App., 100 S W.2d 48 

21- Tex—Galveston, etc. R Co. v- 

Thomsberry 17 SW. 521 

22- Neb—St. Joseph, etc. R. Co v. 

Hedge. 62 NW 887, 44 Neb. 448. 
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servant of the carrier was negligent, although a 
general allegation, confines the proof to negligence 
of the particular servant referred to.^^ 

(3) Under General Denial or General Issue 

In general, any evidence which goes to controvert 
the facts which plaintiff must establish may be intro¬ 
duced by defendant under the general issue or general 
denial. 

Under the general issue or general denial defend¬ 
ant may introduce any evidence which goes to con¬ 
trovert the facts which plaintiff is bound to estab¬ 
lish to sustain his cause of action,^^ although, im- 
der some statutes, defendant cannot prove affirma¬ 
tive matter in avoidance under the general issue, 
unless it gives notice thereof in writing.^S Where 
the gravamen of the complaint is defendant’s neg¬ 
lect to discharge a public duty in protecting its pas¬ 


sengers from the insults or wrongs of its employees, 
defendant may prove, under the general issue, that 
the employee’s conduct was fully warranted and 
justifiable; but where the suit is based, not on de¬ 
fendant’s failure to protect the passenger, but on 
the employee’s wrong in insulting the passenger, 
such justification can be proved only where it has 
been set up affirmatively by a special plea.^® It has 
been held that evidence that plaintiff was drunk 
IS not admissible as justification under the general 
issue.27 

d. Variance 

The proof must correspond to and support the alle¬ 
gations; a material variance is. generally fatal to re¬ 
covery, but an immaterial variance is not. 

The proof must correspond to and support the al¬ 
legations;-* and hence, where there is a material 


2a. Mo.—Perkins v. United Rys. Co. 
of St. Louis, App., 243 SW. 224. 

24. U S.—Robinson v. Baltimore & 
O, R Co. 35 set. 491, 237 U.S. 
84, 59 LEd. 849, affirming 40 App. 
DC. 169. L.RA1915D 510. 

10 C J. p 1017 note 31 
Evidence beld a^Tnicsible 

(1) That passenger's condition 
was attributable to disease was mat¬ 
ter of defense, which railroad com¬ 
pany could establish under general 
deniaL—New York Cent R. Co. v. 
Johnson, Mo, 49 S.Ct 300, 279 US. 
310, 73 L.Ed 706, reversing, C C.A., 
27 F 2d 699, certiorari granted 49 S. 
Ct. 27, 278 U.S. 590, 73 LEd. 523, 
and amended 49 S.Ct 417. 

(2) Evidence that husband of 
plaintiff suing street railroad for in¬ 
juries alleged to have been sustain¬ 
ed while passenger on street car at¬ 
tempted to hire witness to testify 
in plaintiff's behalf, and statements 
made by husband in plaintiffs pres¬ 
ence concerning hiring of witnesses 
for such purpose is admissible un¬ 
der general denial as tending to 
show conspiracy and fraud —Smith 
V. St. Louis Public Service Co, Mo 
App., 84 S.W 2d 161. 

25. Miss.—Yazoo, etc., R. Co. v. 
Grant, 38 So. 502. 86 Miss. 565. 109 
Am SR 723, 4 AnnCas. 556. 

10 C J. P 1017 note 32. 

28. Ga.—Binder v. Georgia R, etc, 
Co.. 79 SB. 216. 13 Ga.App 381. 

27- N C.—Raynor v. Wilmington, 
etc, R Co., 39 S.E. 821. 129 N.C 
195. 

28L Mo —^Beurskens v. Dunham, 

App . 193 S W 855. 

S C —^Durst v. Southern Ry. Co, 125 
SE 651. 130 S.a 165. 

10 C J p 1018 note 37. 

^ Vaziaace held not to exist 

(1) Evidence establishing ^assault 


by railroad employee on passenger, 
and cause of action for intentional 
and malicious assault.—Morton v. 
St Loms-San Francisco Ry. Co., 20 
SW.2d 34, 323 Mo. 929. 

(2) Allegations that defendant so 
carelessly placed a step box and the 
box was so insecure that, when 
plamtiff stepped on it, the box 
slipped and turned, and caused 
plaintiff to fall, and evidence show¬ 
ing that the unevenness of the pave¬ 
ment caused the box to turn—^Tan¬ 
ner V Chicago, R L & P. Ry. Co., 
Mo App, 258 SW. 730. 

I (3) Evidence that the car jerked 
or moved suddenly or abruptly as 
plaintiff was abghting and allega¬ 
tions that while she was alighting 
the car started up—Clymer v. Kan¬ 
sas City Rys. Co., Mo App, 214 S W. 
423. 

(4) Allegations that plaint!^ a 
passenger, was injured because de¬ 
fendant railway company took the 
forward part of the train some dis¬ 
tance from plaintiff's coach and neg¬ 
ligently backed it into said coach, 
and proof of a sudden jerk, by the 
collision alleged—Johnson v. St 
Louis & S. F. R Co., Mo.App, 190 
S.W 352 

(5) Averment that driver drove 
bus off highway, and proof that bus 
skidded off road —^Tennessee Coacb 
Co. V. Young, 80 SW2d 107, 18 

I Tenn App 592. 

(6) Complaint alleging nosmg on 
a step was insufficiently secured, 
and proof that it had been suffered 
to become loose.—^Henry v. Navy 
Yard Route, 162 P 584, 94 Wash 
526 

(7) Charge that while passenger 
was alightmg car was negligently 
started without warning, and evi¬ 
dence that he was not given reason¬ 
able time to alight, and that the 
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conductor negligently sigmaled to go 
ahead —Cain v. Elanawha Traction 
& Electric Co., 95 S.E 88. 81 WVa 
631 

(8) Evidence that plaintiff fell 
from tram, where plaintiff's com- 
plamt alleged that she was injured 
by being thrown from tram, and 
defendant's answer denied that she 
was injured by any fall or by being 
thrown—^B'ltzgerald v Southern Pac 
Co., 173 P. 91, 36 Cal App. 660. 

(9) In taxicab passenger's action 
for injuries sustained because of 
driver's alleged negligence, wherein 
taxicab corporation demed that cab 
was driven by any of corporation's 
agents, and corporation might be li¬ 
able if it appeared that cab was in 
Its custody and on its busmess, not¬ 
withstanding name of driver or num¬ 
ber of cab was not correctly stated 
in declaration nor by plamtiff when 
testifying—^ale v Independent Taxi 
Owners' Ass'n, 84 F.2d 249, 65 App 
DC. 396. 

VariaAce or failure of proof 

(1) Petition alleging plaintiff fell 
by descent of elevator and proof 
showing fall by its ascent did not 
show failure of proof but variance 
—^Roberts v. Schaper Stores Co., 3 
SW.2d 241. 318 Mo 1190 

(2) In a street car passenger’s ac¬ 
tion for injuries, there is, at most, 
an immaterial variance between an 
allegation of sudden jerk at street 
intersection and proof that jerk oc¬ 
curred twelve or fifteen feet from 
intersection, and not a total failure 
to prove the cause of action alleged 
—^Harriman v. Dunham Mo.App., 196 
SW 443 

(3) Where a petition was based on 
railroad's negligence in maintaimng 
an inadequate luggage rack in its 
station, failure to prove its allega¬ 
tions that the suitcase which in¬ 
jured plaintiff was knocked off the 
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variance between the proof and the allegations, it is 
fatal to a recovery,^^ as where there is a substan¬ 
tial variance as to the time, place, and cause of the 
injury,^® imless such variance is waived by a failure 
to call the attention of the court thereto,^! or is 
cured by an amendment of the pleading.^^ 

The variance between an allegation of negligence 
in suddenly starting a car after it had stopped. 


while the passenger was attempting to board or 
ahght, and proof that it was moving when he made 
such attempt, has been held material 

On the other hand, where the proof substantially 
supports the pleading, the fact that it varies there¬ 
from on some immaterial matter is not a fatal vari- 
ance.3^ Thus, it has been held that the variance 
between an allegation that plaintiff was thrown or 


rack by some one constitutes only a 
variance and not a failure of proof 
—Wiight V. TCaTi«?as City Terimnal 
R Co, 193 S.W. 963, 195 Mo.App 
480 

(4) Where petition allegred defend¬ 
ant railroad negligently failed to 
provide a luggage rack in its station 
with a retaimng rail to prevent bag¬ 
gage from falling off and the evi¬ 
dence showed an inch molding, there 
was a variance only.—Wright v. 
Kansas City Terminal R. Co, supra 

(5) Where petition in passenger’s 
personal injury action alleged neg¬ 
ligence of defendant in that conduc¬ 
tor negligently directed plaintiff to 
alight from moving tram, and de¬ 
fendant was not called on to defend 
against negligence of any other serv¬ 
ant, there was failure of proof and 
not a mere variance when infer¬ 
ence from evidence was that alleged 
negligent direction was given by 
brakeman—Bogrees v. Wabash Ry 
Co, MoApp., 266 S.W. 333 

(6) Where petition charged that 
plaintiff was nding on a ticket pur¬ 
chased of defendant, and that while 
thus travelmg for hire on defend¬ 
ant's car he was assaulted, and the 
proof was that at the time oif the 
assault plaintiff was traveling on a 
cash fare paid to another company, 
a street railway company, and on a 
portion of the line of travel of the 
car owned by the street railway, on 
which defendant’s car was operated, 
under an operating agreement com¬ 
plying with a city ordinance as to 
such operation, by defendant’s crew 
acting as the crew and employees 
of the street railway, there was more 
than a variance, but It amounted to 
a failure of proof.—Wilcox v. Kan¬ 
sas City Western Ry Co., 213 S- 
W 156, 201 MoApp 510. 

2ft. Colo—^Denver Tramway Co v. 

Johnson, 179 P. 143, 66 Colo 50. 
HI —See Guthorle v Chicago Rys 

Co,211IllApp 390. 

Ky—South Covington & C. S. Ry 

Co. V. Schied. 217 S.W. 124, 186 

Ky. 452 

N.T—Wiener v Fifth Avenue Coach 

Co, 164 NTS 667. 

10 C.J. p 1018 note 38. 

Vaxiances held material 

(1) A count against a earner, al¬ 
leging plaintiff's injunes were caus¬ 
ed by reason of the fact that “the 


defendant then and there, through 
its agents, servants, or employes in 
charge of said tram, wantonly and 
intentionally” caused the tram to 
move and jerk, etc., resultmg in in¬ 
juries to plamtiff charging wanton¬ 
ness as the direct act of the carrier, 
and evidence tending to show wan¬ 
tonness on part of employees while 
acting within the line and scope of 
their employment.—Atlantic Coast 
Line R Co v. Thomas, 95 So. 53, 19 
Ala.App. 76 

(2> In actions for assault and bat¬ 
tery on plaintiff passenger by con¬ 
ductor. between a complaint charg¬ 
ing direct authorization by the cor¬ 
poration and proof of an unauthor¬ 
ized act by an agent for which the 
corporation is liable on principle 
only of “respondeat superior.”—Ex 
parte Jiouisville & N R Co, 83 So. 
52, 203 Ala 328, reversing Louisville 
& N R. Co V. Lacey. 82 So. 636, 17 
Ala App 146. 

(3) Proof that plaintiff was led to 
step off the car by the conductor’s 
negligence in opening a door and al¬ 
legation that plaintiff was led to 
take a position on the platform or 
step from which he fell or was 
thrown to the ground—Fitziiatrick 
V Capital Traction Co, 46 App D.C. 
13, 

(4) Declaration, alleging deceased 
was killed while passenger, and proof 
of wrongful refusal to accept him as 
passenger—^Todd v. Louisville & N 
R Co , 113 N.E 95, 274 Ill 201, LR A 
1916P 543 

(5) Allegation that plaintiff was a 
passenger and proof that he refused 
to pay his fare when lawfully de¬ 
manded—Willett V. King, 168 N.W. 
986, 203 Mich 295. 

(6) Evidence that step vras thrown 
up, causing street car passenger to 
fall in alighting and pleading that 
door was closed on passenger’s heel 
while alighting.—^McConnell v Phil¬ 
adelphia Rapid Transit Co., 89 Pa 
Super. 316. 

3ft Mo—Gardner v. Metropolitan 

St. R Co, 122 SW. 1068, 223 Mo. 

389. 18 AnnCas. 1166. 

10 C J. p 1018 note 39. 

31- TJ.S.—Atchison. T. & S P. Ry. 

Co. V. Tiefel. CCA.CaL, 28 P.2d 

977. 

10 C.J. p 1019 note 40. 
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32. NT.—Scheu v. Union R Co., 98 
N.T.S 278, 112 AppDiv 239. 

10 C J. p 1019 note 41. 

33L Ga.—Gosnell v. Central of Geor¬ 
gia R. Co., 86 S.E 90, 17 Ga-App. 
67. 

10 C.J p 1019 note 42. 

34. HI—Kaldunski v. Chicago City 
Ry. Co., 250 Ill App. 475—^Hoffman 
V. Tellow Cab Co. 238 Ill App. 269. 
See Leibench v. East St. Lotus & 
Suburban Ry. Co., 199 Ill App 1. 
Mo.—Took V. Wells, 53 S.W.2d 389. 
331 Mo. 249. 

Ohio.—Cleveland Ry. Co. v. Hill, 12 
Ohio App. 125 

Tenn —^Louisville & N. Ry. Co v. 

Powell. 11 Tenn.App 253 
Tex—Galveston, H. & S A. Ry. Co 
V. Williams, Civ App., 217 S W. 
420. 

10 C.J p 1019 note 44. 
irarlaaceB held 

(1) Allegation that injury was 
caused by defendant’s negligent op¬ 
eration of two street cars, and proof 
showing that injury was caused by 
negligent operation of one street 
car, where defendant was responsi¬ 
ble for operation of both street 
cars.-—^Jacksonville Traction Co. v. 
Seelbach, 157 So. 509, 117 Fla. 233 

(2) An allegration that he was 
thrown from the train by an un¬ 
usual jerk or jar when it stopped at 
the station, and proof that the tram 
had stopped four hundred and fifty 
feet from the station when plaintiff 
was thrown therefrom.—Louisville & 
N. R. Co V. Spears’ Adm’r, 232 SW. 
60, 192 Ky. 64. 

(3) Charge of negligence of de¬ 
fendant street railway company in 
starting the car suddenly after it 
had stopped at its usual place, and 
’*while plaintiff was in the act of 
boarding the car at a time when she 
was in a position of danger,” and 
plaintiff’s statement that the car 
started with a jerk —^Baldwin v. 
Kansas City Rys. Co., MoApp, 214 
S.W. 274. 

(4) Petition alleging that deceased 
was a street car passenger “until he 
reached a point at or near an inter¬ 
section at a point within a few feet, 
about 30 feet, of where the car was 
required to stop and discharge pas¬ 
sengers,” and evidence that the car 
stopped about thirty feet before 
reaching the regular stopping place. 
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pushed from the car, and proof that he stepped or 
jumped from the car to avoid danger, is immate- 
riaL^S There is no material variance between al¬ 
legations of negligence in suddenly starting a car 
and proof that the car was moving so slowly as not 
to enhance the danger of the passenger’s act;^® 
nor is there a material variance between allegations 
that a car was barely moving and proof that it was 
standing ,37 nor between allegations that a car was 
suddenly started while plaintiff was on the step and 
proof that plaintiff stepped from a moving car, 
thinking it stationary.33 Where the gist of the ac¬ 
tion is the starting of the train while plaintiff was 
in the act of boarding or leaving it, proof of mat¬ 
ters of inducement will not create a vanance.39 

Adverse party misled. It has been held that a 
variance to be material must be such as to mislead 
the adverse party,^® and where it is provided by 
statute that no variance between pleading and proof 
shall be deemed material unless it actually misleads 
the adverse party to his prejudice, the variance 
must have such effect to be regarded as material.^! 


§ 764. Presumptions and Burden of Proof 

a. In general 

b. As to existence of relation of earner 

and passenger 

c. As to negligence or wrong in general 

d. Res Ipsa loquitur m general 

e. Res ipsa loquitur; mapplicability of 

rule; waiver 

f. Res ipsa loquitur; applicability of rule 

to particular accidents 

g. Res ipsa loquitur; rebutting presump¬ 

tion 

h. Elevators and escalators 
a. In General 

The plaintiff has the burden of proving every fact 
essential to his cause of action; and this burden does 
not shift even where a presumption of negligence exists. 

The burden of proof is on plaintiff to show by 
a preponderance of evidence all the essential ele¬ 
ments of his cause of action.^3 xhe burden of 
proving a defense of accident or uncontrollable 


—Tesfce V. Kansas City Rys. Co, Mo. 
App. 204 SW. 577. 

<5) Allegation that the braheman 
was negligent in permitting" and in¬ 
viting the passenger to alight at 
the place and time of the accident, 
variance between petition alleging 
that the passenger m attempting to 
alight ‘lost her balance or slipped 
from said steps,” and proof that she 
jumped off—^Fort Worth & D. C Ry. 
Co. V. Lovett, TexCivApp, 243 S.W. 
519 

35- tr.S.—Washington, etc, R Co v. 
Hickey, D.C, 17 S Ct. 661, 166 U. 
S. 521, 41 L Ed 1101. 

10 C.J. p 1020 note 45. 

36. Mo.— Grunn v. St. Louis TTmted 
R Co.. 160 S.W. 540, 177 MoApp 
512 

10 C J. p 1019 note 43. 

37- Colo —^Denver Tramway Co. v 
Johnson, 179 P. 143, 66 Colo 50. 
33. Cal —Poak v. Pacific Electric 
Ry. Co, 170 P. 159, 177 Cal 190. 
33. Mo—^Ridenhour v. Kansas City 
Cable R. Co., 13 S.W. 8S9. 102 
Mo. 270 

10 C J. p 1020 note 46. 

40- Colo—Colorado Springs, etc, R 
Co V Marr, 141 P. 142, 26 Colo 
App. 48 

10 C J p 1020 note 47. 

41. Ky.—Kentucky Tract., etc, Co. 
V. Waits, 180 SW. 356, 167 Ky 
236 

10 C J. p 1020 note 48. 

42. Mass —^Finnegan v. Checker 

Taxi Co, 14 ]SrE2d 127. 

N.Y.—^Bressler v New York Rapid 
Transit Coi^oration, 13 N.E.2d 772, 


277 N.Y. 200, reversing 297 N.Y.S 
336 251 App Div. 890. 

Pa.—Shade v- The Union Traction 
Co, 7 PaDist. 34, 20 Pa Co. 292. 

10 C J. p 1020 note 51. 

Actionable conduct 

Plaintiff passenger has burden of 
proving that language and conduct 
of defendant railroad's conductor 
were actionable —^Hutchison v 
Southern Ry. Co., 96 S E. 181, 109 S. 
C. 90. 

Due care 

Where accident to passenger hap¬ 
pened prior to enactment of St 1914 
c 553. burden was on plaintiff to 
show his intestate was in exercise 
of due care, that her carelessness did 
not contribute to accident, and that 
defendant was negligent—^Hurley v 
New York, N. H & H R. Co., 146 N 
E. 235, 251 Mass 53. 

Identification of instm-mrat of accL 
dent 

To warrant a recovery in an ac¬ 
tion for injury to one who, just aft¬ 
er alighting from a street car, was 
thrown down by reason of her foot 
being caught in a rope hanging from 
the rear of the car, it is not essen¬ 
tial to prove the character or pur¬ 
pose of the rope—^Landis v Wichita 
R. & Light Co, 203 P. 1109, 110 Kan 
205. 

Obstructions in 

Passenger, suing railroad for in¬ 
juries caused by obstruction m aisle 
of car, had the burden of proving 
the existence of such obstruction — 
Killeen v. Delaware, L. & W. R. Co, 
112 A. 911. 270 Pq.. 123. 
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Ownership, operation, or control 

(1) To establish liability m a pas¬ 
senger's action for injury from neg¬ 
ligent operation of a street car, there 
must be some proof of ownership, 
operation, or control, to cast a duty 
on defendant—^Lester v. Wells, Mo 
App, 253 S W. 387. 

(2) In action agamst taxi owners 
for negligence of driver, passenger 
was required to show driver was 
acting for owners at time of injuries 
or that owners were estopped to de¬ 
ny such fact-—Johnson v. Brewer, 98 
S W2d 889, 266 Ky. 314. 

(3) Proof that at time of acci¬ 
dent corporation owned bus raised 
rebuttable presumption that bus was 
being operated for purposes of cor¬ 
poration —Irwin V Pickwick Stages 
System, 25 P.2d 998, 134 CalA^pp. 
443. 

(4) Conclusive presumption is cre¬ 
ated by words “shall be deemed” m 
Motor Vehicle Act providing that ti¬ 
tle to vehicfie shall he deemed not 
to have passed from legal owner to 
another until new certificiates of reg¬ 
istration and ownership are issued. 
—^Irwin V. Pickwick Stages System, 
supra. 

Liability of initial carrier' 

A passenger, injured while In a 
GST after it has been turned over to 
a connecting carrier, has the burden 
of proving the initial courier's lia¬ 
bility for injuries caused by negli¬ 
gence after the car was so delivered. 
—Cisco & N E. Ry Co v. Proctor, 
Tex.Civ.App., 272 SW 308, affirmed 
Proctor V Cisco & N. E Ry. Co, 
Com App.. 277 S W. 1047. 
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event is on the carrier.'*^ 

Where the circumstances of the case warrant, 
certain presumptions may be indulged in, such as 
that the driver of a motor vehicle is presumed to 
have seen whatever he would have seen if properly 
performing his duties,^^ or what was visible to his 
passenger,or, in a proper case, Aat an employee 
was acting within the scope of his authority and 
a conductor may he charged with knowledge that 
his train carries a mail car and baggage car and 
that persons are employed therein.47 A street car 
company having constructed and maintained a safe¬ 
ty zone in such fashion that one standing therein 
could be struck by its cars will be presumed to know 
that a person occupying such zone is in danger of 
injury by being strudc by a car>* 

A person dressed in the uniform adopted by the 
carrier for its employees and acting as an employee 


will be presumed, in the absence of other evidence, 
to be in the employ of the carrier,^^ but such pre¬ 
sumption does not arise from the mere presence of 
a person wearing a cap and uniform, and not m 
any way identified as an employee.®® 

Shifting of burden. Although it has sometimes 
been stated that the burden of proof will shift to 
defendant on plaintiff making out a prima facie 
case,®i this statement is inaccurate, and, where de¬ 
fendant sets up a plea or answer denying its liabil¬ 
ity, the mam burden of proof does not shift, but is 
on plaintiff throughout the case,®2 even where a 
presumption of negligence exists,®^ or defendant 
has pleaded an affirmative defense,®^ although, 
where plaintiff introduces evidence sufficient to 
make out a prima facie case, it is then incumbent on 
defendant in order to prevent a recovery to intro¬ 
duce evidence sufficient to overcome such showing 
by plaintiff;®® but the carrier is not called on to of- 


43 . La—Dixon v. Teche Transfer 
Co, 1 IjaApp 227—Guidry v. 
Teche Transfer Co., 1 LaApp 225 
4A. Wash.—^Duggins v. Internation¬ 
al Motor Transit Co, 280 P. 50, 
153 Wash 549 

45. Ill.—^Hoffman v. Yellow Cab Co, 
238 IlLApp. 269 

46. Authority ot bus driver 

In action against bus company for 
injuries to passenger who was mis¬ 
treated by truck driver, not employ¬ 
ed by bus company, with whom pas¬ 
senger had continued journey on be¬ 
ing requested to do so by bus driv¬ 
er when bus broke down, a presump¬ 
tion arose that bus driver acted 
within his authority in requestmg 
passenger to continue journey with 
truck driver when bus driver’s agen¬ 
cy was established by showing he 
occupied the position of a tram con¬ 
ductor and was only agent present, 
and a finding for plaintiff would be 
authorized if presumption was not 
rebutted.—South Plains Coaches v. 
Box, TexCiv.App, 111 S.W.2d 1151, 
error dismissed 

47. Ind—Pittsburgh. C., C & St L 
Ry. Co V. Amott 126 NE. 13, 189 
Ind. 350 

4R Iowa.—Mangan v. Des Moines 
City Ry. Co., 203 ‘NW. 705, 200 
Iowa 597, 41 ALR. 368. 

46. Md —^Baltimore, etc, R. Co v. 
Kane, 13 A 387, 69 Md. 11, 9 Am. 
SR. 387. 

10 C J. p 1022 note 63. 

Stti Va—Davidson v. Washington & 
O. D Ry, 105 S.E 669, 129 Va 
99 

51- TJ S.—^Irvme v. Delaware, L & 
W R. Co., NJ., 184 P. 664, 106 
C.C.A 600. 

10 C.J. p 1021 note 58. 


52. R I.—Chappell v. United Elec¬ 
tric Rys. Co., 152 A- 738. 51 RI 
148 

10 C J p 1021 note 59. 

53. Cal—Seney v. Pickwick Stages, 
Northern Division, 255 P. 279, 82 
Cal App 226 

Mass—Gilchrist v Boston Elevated 
Ry. 172 NE 349, 272 Mass. 346— 
Pitzmaurice v Boston, R B. & L 
R. Co, 152 N.E. 239, 256 Mass. 217. 
N J —^McKittrick v. Public Service 
Ry. Co. 128 A. 226, 101 NJ.Law 
262. 

N.T —^McKinney v. New York, W. & 
B. Ry. Co., 179 N.Y S. 535 
Va—Virginia Electric & Power Co. 
V, Lovrry, 184 SE 177—^Richmond- 
Ashland Ry. Co. v. Jackson, 162 S. 
E IS, 157 Va. 628. 

10 C J p 1021 note 60 

Burden not shifted by res ipsa loquL- 
tor mle 

(1) A passenger has the burden of 
showing the carrier’s negligence in 
order to recover, and while the doc¬ 
trine of res ipsa loquitur will re¬ 
lieve the passenger of the burden of 
introducing evidence, on showing 
that the injury was the result of 
derailment, yet the burden is not 
shifted, and if the earner introduces 
evidence the passenger is not enti¬ 
tled to recover on mere equipoise — 
Hines V. Beard, 107 S E 717, 130 Va. 
286. 

(2) The burden on passenger to re¬ 
cover for injuries m res ipsa loqui¬ 
tur case was to show that she was 
passenger on bus, and that it skid¬ 
ded or left road in unusual manner, 
and that she was injured without 
negligence on her part.—Carlson v 
'K'ansas City, Clay County & St 
Joseph Auto Transit Co., 282 S.W 
1037, 221 Mo.App. 537. 
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54. Cal —Schropshire v Pickwick 
Stages, Northern Division, 258 P. 
1107, 85 Cal App 216, followed in 
Crosby v Piokwick Stages. North¬ 
ern Division, 264 P. 346, 88 Cal. 
App. 799. 

55- Colo —Denver Tramway Corpo¬ 
ration V. Kuttner, 35 P2d 852, 95 
Colo 312. 

Wallace v. Shreveport Rys Co, La. 
App, 175 So. 86, quoting this rule 
stated m Corpus Juris. 

La—^Johnson v. City of Monroe, 
App, 164 So. 456—Cusimano v. 

New Orleans Public Service, 122 
So. 903, 12 LaApp 586 reversed 
on other grounds 127 So 376, 170 
La. 95. 

Mo.—^Heidt v. People's Motorbus Co. 

of St Louis, App, 9 S W 2d 650 
NY. — ^King V. Interborough Rapid 
Transit Co, 135 NE. 519, 233 N. 
Y. 330, modifying 188 NTS. 700, 
197 App.Div 15—^McKinney v. New 
York, W & B. Ry Co. 179 NT 
S 535 

N C —^Lindsey v Atlantic Coast Line 
R. Co., 92 S-E 166, 173 N C. 390 
Okl.—Sand Springs Ry Co. v. West- 
hafer, 218 P 525, 92 Okl 89. 

Pa—^Doud V Hines, 112 A 528, 269 
Pa 182—^Bickley v Philadelphia & 
R Ry Co. 101 A 654. 257 Pa 369 
10 CJ. p 1022 note 61. 

Husafe railroad accepted by govern- 
meut 

In an action agrainst a railroad 
company for negligence in con¬ 
structing an unsafe railroad, accept¬ 
ed and operated by the government 
for carrying troops on a military 
reservation, where there was no 
proof that the government required 
the construction in such haste as to 
excuse the negligence, the railroad 
cannot be relieved from liability on 
that ground, as it cannot be assumed 
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fer evidence until facts showing a prima facie lia¬ 
bility on its part have been proved.^® 

b. As to Existence of delation of Oarrier and 
Passenger 

The plaintiff has the burden of proving he was a 
passenger at the time of the accident, aided by the pre¬ 
sumption that one who is traveling on a public convey¬ 
ance used for passenger carriage, and who is not an em¬ 
ployee of the carrier, is lawfully on such conveyance as 
a passenger. 

The burden is on plaintiff to prove that he was a 
passenger, and as such was being rightfully trans¬ 
ported at the time of the accident,®"^ although dur¬ 
ing the trial there is no suggestion of a denial of 
that fact®® This burden, however, is aided by the 
presumption that a person traveling in a railroad 
car, or other public conveyance used for passenger 
carriage, and who is not connected with the carrier 
as employee, is there lawfully as a passenger;®® 
but such presumption does not arise where there is 
evidence that the person was riding on the train as 
a trespasser,®® as where he was riding on a car, or 
part of the train, not intended for the accommoda¬ 
tion or use of passengers;®^ nor is there any pre¬ 
sumption that one riding in the private vehicle of 
another is being carried as a passenger for hire.®® 


Evidence that plaintiff was riding on a ticket pur¬ 
chased at defendant’s ticket office and at the time 
of the accident was a passenger on defendant’s 
train which was being operated over its railroad is^ 
prima facie proof that the train was being operated 
by, and in charge of, defendant’s employees.®® 
The burden is on the carrier to prove that plaintiff, 
injured in attempting to board a car, was a tres¬ 
passer unable to pay his fare.®^ 

A person on a freight train carrying passengers 
is presumed to be thereon as a passenger,®® partic¬ 
ularly where it is required by statute that local 
freight trains shall carry passengers.®® However, 
ordinarily one riding on a train used for conveying 
freight exclusively,®*^ or on a freight car of a mixed 
train, is presumed not to be a passenger, and he has* 
the burden of showing special circumstances to re¬ 
but this presumption.®® Where defendant carrier 
is a carrier only of goods by truck, there is a pre¬ 
sumption that a driver of the truck had no author¬ 
ity to invite or permit persons to.ride thereon.®® 
As between connecting carriers, where a passen¬ 
ger buys what purports to be a through ticket from 
the first carrier, he will he presumed to be under 
such carrier’s care during the whole trip, and the 
burden is on such carrier to show otherwise.^® 


as a matter of law that the gov¬ 
ernment required the construction of 
a dangerous track—^Bryson v. Hines, 
C.aANC, 268 F. 290, 11 At..R. 1438 

56L Tex—Paris, etc, R Co. v. Rob¬ 
inson, 114 S.W. 658, 53 Tex.Civ. 
App. 12. 

57, Conn.—Petrillo v, Kolhay, 165 
A. 346, 116 Conn 389. 

10 C.J. p 1040 note 76. 

58L Ala.—Birmingham R, etc., Co. 
V. McCurdy, 55 So. 616, 172 Ala 
488 

5®. Pa—^Berkebile v. Johnstown 
^:^^actlon Co., 99 A- 871, 255 Pa. 
310. 

10 C.J p 1040 note 78. 

Antomohile passenger 
A person traveling in an auto¬ 
bus used for carrymg passengers, m 
the absence of countervailing cir¬ 
cumstances, IS presumed to he a 
passenger for hire. 

Cal.—Meier v. Golden State Auto 
Tour Corporation, 195 P. 290, 50 
Cal.App. 277. 

Tenn.—^Baskin & Cole v. Whitson, 8 
TennApp 578. 

Entering train at usual statiou 
When a train stops at the usual 
station for receiving and discharg¬ 
ing passengers, and a person enters 
the coaches, he is presumed to he a 
passenger—^Rowell v. Hmes, 103 S 
E. 545, 114 S.C. 339. 


Payment of fare 

(1) Where conductor testified 
plaintifC was a passenger, the fact 
that there was no evidence she had 
ticket, nor paid fare, nor was able 
and willing to pay, was immaterial 
as affectmg a contention that there 
was no proof that she was a pas¬ 
senger, it being presumed from her 
riding between stations that she paid 
fare —Wichita Valley Ry. Co v. 
Helms, Tex Civ App, 261 S.W. 225. 

(2) One intending to become a 
passenger, who was injured in the 
depot while waiting for his train, 
and who subsequently boarded the 
tram, must he presumed to have 
paid the regular fare—Ft. Worth & 
D C. Ry Co V Brown, Tex Civ. App, 
205 SW, 378. 

60. Tex—Southerland V. Texas, etc, 

R. Co., Civ App, 40 S.W. 193. 

61. Ark—Prescott, etc., R. Co. v. 

Hopkins. 182 SW. 651, 122 Ark. 

168. 

10 C.J. p 1040 note 80. 

Presumptiou is that one r*ding out 
of place provided by a railroad com¬ 
pany for passengers is not a pas¬ 
senger. or, if such, that he has as¬ 
sumed the mcreased nsk from rid¬ 
ing there.—Chicago, R I. & P. Ry 
Co V Thurlow, Ran., 178 F. 894, 102 
CC.A. 128, 30 HRA,N.S, 571. 

Work trains 

The presumption that one who is 
penmtted by an employee of a com¬ 
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pany to ride on a construction tram 
IS not lawfully thereon may be over¬ 
come by special circumstances im¬ 
plying the authority of such em¬ 
ployee to grant such privilege — 
Rosenbaum v. St. Paul, etc., R. Co, 
36 N.W. 447, 38 Minn 173, 8 Am.S R. 
653. 

62. XI.S —Lydon v. Robert Smith 
Ale Brewing Co., CCPa., 133 F. 
830. 

62. IlL—^Liake Erie, etc.. R. Co. v. 

Delong, 109 HLApp. 241. 

64. Ind.—Chicago, D S. & S B Ry, 
Co. V Brown, 115 H.B. 368, 66 Ind. 
App. 126. 

65k. Va—Southern R. Co. v. Dawson, 
36 S E 996, 98 Va 577. 

10 C J. p 1040 note 83 

66b Ark.—^Eruse v. St. Louis, etc, 
R. Co.. 133 SW. 841. 97 Ark 137. 
67- U S.—Dysart v. Missouri, B1 & 
T. R Co., Mo.. 122 F. 228, 58 
CCA 592. 

10 C.J. p 1040 note 85. 

66. Tex—Missouri, etc, R Co v. 
HufiC, 81 S.W. 525, 98 Tex. 110, re¬ 
versing. Civ.App., 78 S.W. 249. 

10 C.J. p 1041 note 86. 

66. Wash—Gruber v. Cater Trans¬ 
fer Co, 165 P 491, 96 Wash. 544, 
LR.A1917P 422. 

7<k Pa—^Prethrow v. West Jersey, 
etc. R. Co., 63 A. 415, 214 Pa. 112, 
112 Am S R. 736. 

10 C J. p 1041 note 87. 
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Rebutting presumption. The presumptions as to 
the relation of passenger and carrier, arising from 
the manner in which a person is traveling, are 
merely presumptions of fact, and may of course be 
rebutted by the carrier or the passenger 

c. As to Negligence or Wrong in Gkneral 

The burden of proving the negligence or wrong of the 
carrier is on plaintiff, who must also show such negli¬ 
gence or wrong was the proximate cause of his injury. 

As in other civil cases in which damages are 
sought to be recovered for injuries caused by the 
negligence of another, the burden is on plaintiff who 


seeks to recover for the negligence or wrong of the 
carrier to show by a preponderance of the evidence 
the negligence or wrong as alleged,^^ and that such 
iiegligence or wrong was the proximate cause of the 
injury complained of,^3 2 Lnd this obligation may suf¬ 
ficiently be performed by showing circumstances 
attending the injury from which a presumption of 
negligence on the part of the carrier arises, there¬ 
by putting on the carrier the onus of showing due 
care on its part, as shown infra § 764 d. The pas¬ 
senger does not have the burden of showing the ex¬ 
act breach of duty committed by the carrier.^^ 
Where the evidence raises the issue of unavoidable 


71- TJ.S—Bryant v. Chicago, St. P, 
M & O. etc., R. Co., Minn, 53 
P 997. 4 CC.A. 146. 

10 C J p 1041 note S8. 

72. XJ.S —Old South Lines v. Mc- 
Cuislon, C C.A Ga., 92 P.2d 441— 
Windham V. Atlantic Coast Line 
R. Co.. CCA.Ala.. 71 P.2d 115. 

Ala—Mosley v. Teche Lines, 166 So. 
800, 232 Ala. 110. 

Ark.—St. Louis-San Francisco Ry 
Co V Pvans, 109 S.W 2d 918 

Del—Clayton v. Philadelphia, B & 
W. R. Co., Super., 106 A. 577, 7 
Boyce 343. 

Ga—^Holmes v. Georgia Power Co, 
162 SB 403, 44 GaApp. 588, re¬ 
versed on other grounds Georgia 
Power Co v. Holmes, 165 S.B 
284, 175 Ga. 487, conformed to 
Holmes v, Georgia Power Co., 165 
SB. 918, 45 Ga.App 826 

HL—See Van Zandt v. Metropolitan 
West Side Blevated Ry. Co., 205 
IllApp. 453 

Ky—Cincinnati, N. & C Ry Co. v. 
Trenkamp, 295 SW. 866, 220, Ky 
552—^McDermott v. Louisville & N 
R Co, 206 S.W. 6, 182 Ky. 22. 

La—King v New Orleans Ry. & 
Light Co, 74 So. 168, 140 La 843 

Mass—Shine v. New York, N H. & 
H. R. R, 128 N.E. 713, 236 Mass 
419, 11 ALR. 1075. 

Mo—Schulz V. St. Louis-San Fran¬ 
cisco Ry. Co., 4 S.W.2d 762, 319 
Mo. 8—^Tevis v. United Rys Co of 
St. Louis, App, 185 S W. 738. 

Mont.—Fisher v Butte Electric Ry. 
Co., 235 P. 330, 72 Mont. 594. 

Neb—Haight v. Omaha & C. B St 
Ry. Co.. 166 NW. 248, 101 Neb 
841. 

NH—^Lewis v. Boston & M. R R, 
106 A. 605, 79 N.H. 165. 

N.T—^Farmer v Interborough Rapid 
Transit Co, 205 NTS. 479, 123 
Misc 383—Meyers v. Hines, 191 
N.Y.S. 773. 199 App.Div. &94— 

Slomka v. Nassau Blectnd R. Co, 
182 N.YS. 156, 191 App.Div. 727 
—McKinney v. New York, W. & B 
Ry. Co^ 179 N.Y.S. 535 

OkL—Muskogee Electric Traction 
Co. V. Latty, 187 P. 491, 77 Okl. 
156. 


Pa—^Martin v. Steen. 167 A. 609, 109 
Pa Super. 263—Bowman v. Penn¬ 
sylvania R. Co, 149 A 877, 299 
Pa 558. certiorari denied 51 SCt. 
27. 282 US. 849. 75 L Ed. 752— 
Kelly V. Philadelphia. B & W. R. 
Co. 113 A. 194, 270 Pa 149. 

S C —^Hutchison v Southern Ry Co, 
95 S.E 181. 109 S.C. 90. 

Va—Chesapeake & O. Ry. Co- v. 
Baker, 140 SE 648. 149 Va 549. 
rehearing denied 141 S.E 753, 119 
Va 549, rehearmg denied 141 S.E. 
753, 149 Va 549, addendum opin¬ 
ion. 143 SB. 299. 150 Va. 647— 
Davidson v. Washing^ton & O. D. 
Ry, 105 S.E. 669, 129 Va 99. 

10 CJ. p 1021 note 53, p 1022 note 
65. 

Prlma facie case 

In action for death of passenger, 
plaintiff has burden of establishing 
prima facie case, and earner is not 
bound where whole case rests on 
circumstantial evidence to advance a 
more plausible theory than that ad¬ 
vanced by plaintiff—Daly v. Pryor, 
198 S.W. 91, 197 MoJV.pp. 583. 

Hotlce of conditions 

(1) In action for injury sustamed 
by slipping on banana skin on sta¬ 
tion platform, plaintiff had burdmi 
of proving skin was there long 
enough to charge railroad with con¬ 
structive notice of its presence — 
Deegan v. Pennsylvania R. Co, 160 
A. 858. 307 Pa 207. 

(2) Trolley passenger, suing for 
injuries from fall in underground 
passage, need not prove direct notice 
to trolley company of dangerous 
character of structure —^Palmer v. 
Philadelphia Rapid Transit Co., 100 
PaSuper. 380. 

(3) Burden was on one suing for 
injuries, caused by taxicab driver's 
refusal to help remove plaintiff from 
floor to seat of cab, to prove that 
driver knew or should have known 
that heater in fl.oor was so hot as 
to bum plaintiff—Schmuck v. Heil¬ 
man, 161 A 420, 106 PaSuper. 12, 

(4) Passenger suing for injuries 
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received when stumbling over brick 
on walk leading from tram must 
show that bnck was placed by per¬ 
son for whose conduct defendants 
were responsible, or had remained 
so long that it should have been 
discovered and removed.—^Meridian 
Terminal Co. v. Stewart, 108 So. 496, 
143 Miss 523. 

73- U S.—New York Cent R Co. v. 
Johnson, Mo., 49 SCt 300, 279 U. 
S. 310, 73 L.Ed 706, reversing, 
CCA, 27 P2d 699, certiorari 
granted 49 SCt 27, 278 US. 590, 
73 LJBd. 523. and opinion amended 
49 S.Ct. 417—^Northern Ry. Co. v. 
Page, Mass., 47 SCt 491, 274 U.S. 
65, 71 LEd. 929, reversing, C.CA., 
Page V. United Fruit Co , 3 F.2d 
747, certiorari granted Northern 
Ry Co V. Page, 46 S.Ct. 19, 269 
I US. 542, 70 LEd. 402—Old South 
j Lines v McCuiston, C.CA.Ga., 92 
F 2d 441 

Iowa—^Moss V. Mason City & C. L. 
R Co, 251 NW. 627, 217 Iowa 
354. 

Ky.—^Johnson v Brewer. 98 SW.2d 
889. 266 Ky. 314. 

La.—^Lakios v. New Orleans, T. & M. 

Ry. Co, App. 147 So. 525. 

Mo.—^Madden v. Red Line Service, 
App, 76 S W.2d 435—WiUi v Unit¬ 
ed Rys. Co of St. Louis, 224 S.W. 
86, 205 Mo App. 272 
Mont.—^Fisher v. Butte Electric Ry. 

Co., 235 P. 330, 72 Mont 594. 

Neb—^Haight v. Omaha & C.. B. St 
Ry. Co., 166 NW. 248, 101 Neb. 
841. 

NH.—Vaughan v Boston & M. R. 

R, 103 A 129, 78 N.H 615. 

Tex—^Lancaster v Hall. Civ. App., 
277 S.W 776. 

10 C J- p 1022 note 66. 

Negati-ving inference of other 

Plaintiffs, suing for wrongful 
death from starting train without 
warning, had burden of negativing 
inference of death from cause for 
which railroad was not responsible. 
—Betcher v Southern Pac. Co.. C.C. 
A-Tex., 29 P2d 735. 

74. Mich—^Trent v. Pontiac Transp. 
Co.. 275 NW. 501, 281 Mich 586. 
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accident, the burden is on plaintiff to show such 
was not the cause of the injuries^® Where the 
carrier is negligent, the burden is on it to prove 
that the act of a fellow passenger, which it claims 
was the sole proximate cause of the injury, entirely 
superseded its negligence and was in itself responsi¬ 
ble for the injury and not foreseeable 

Where the degree of negligence is not shown, 
ordinary negligence, and not gross negligence or 
willfulness or wantonness will be presumed.^^ 

Assault. In an action for an assault by an em¬ 
ployee of the carrier, the burden is on plaintiff to 
prove that the injury was caused by the wrongful 
act of such employee, while acting within the line 
of his dutyJ® Where an assault is shown it is pre¬ 
sumed that it was unlawful, and the burden is on 
the carrier to prove justification, and if the earner 
puts in evidence to show justification, the burden is 
on plaintiff to rebut it^^ Where it appears that 
plaintiff was the aggressor in provoking the as¬ 
sault, it is incumbent on defendant to show that the 
employee used no more force than was reasonably 
necessary to repel plaintifFs assault.®® Where the 
assault is committed by a fellow passenger, who pre¬ 
viously thereto was quiet and orderly, no presump¬ 
tion of prior misconduct from which the trainmen 
could have anticipated the assault can be indulged. 


merely because it subsequently appeared that the 
passenger was drunk or crazy.®i 

d. Bes Ipsa Loquitur in General 

The res ipsa loquitur doctrine applies in actions for 
simple negligence against carriers, and a prima facie case 
Is made out when it is shown that the injury was caused 
by something in the care, custody, or control of the car¬ 
rier or connected with its business, and the circum¬ 
stances were such that the accident could not well have 
happened without defendant being negligent. 

The maxim. Res ipsa loquitur, which is recog¬ 
nized to some extent in the proof of negligence in 
general, applies to common carriers, and is of pe¬ 
culiar application in actions for simple negligence 
against carriers of passengers, such as railroad or 
street railroad companies, and in a number of cas¬ 
es the rule has been broadly stated that the hap¬ 
pening of an accident to the passenger, at least 
where it appears to have occurred without fault on 
his part, gives nse to a presumption of negligence 
on the part of the carrier, so that the passenger 
makes out a prima facie right to recover for per¬ 
sonal injuries received during transportation, by 
proof that he was at the time of receiving the in¬ 
jury a passenger, that an accident occurred, and 
that his injury resulted therefrom, and thereby 
casts on defendant the burden of rebutting such pre¬ 
sumption.®^ This, however, is too broad a state- 


75- Tex —^Dallas Ry. Co. v. Alex¬ 
ander, Civ.App, 23 SW.2d 512. 

76. Tex—Gulf, C. & S. F. Ry, Co 
V Ballew, Civ.App., 39 S.W.2d 180, 
reversed on other grounds. Com, 
App, 66 SW.2d 659. 

77- Ky —Southern R. Co. v. Lee, 
101 SW, 307, 30 KyL. 1360, 10 L. 
RA.,2SrS, 837. 

10 C.J p 1023 note 68. 

78- Ky—White v. South Covington, 
etc, R. Co., 150 S.W. 837, 150 Ky. 
681. 

Md—^Rosenkovitz v. TTnited R., etc., 
Co, 70 A- 108, 108 Md. 306. 

10 C J. p 1021 notes 55, 56. 

79- • Mo—^Pams v« Leering South¬ 
western Ry. Co., App., 227 SW. 
1071 

Ko moxe force than necessary 

Where the earner seeks to justify 
the assault by an employee, it is in¬ 
cumbent on it to show that no more 
force was used than was necessary 
under the circumstances —^Parris v. 
Deering Southwestern R. Co., Mo. 
App, 227 SW. 1071. 

80. Ark.—St Louis Southwestern R. 
Co V. Berger, 44 S W. 809, 64 

Ark 613, 39 LRA. 784. 

81- Ky—Payne v. Moore. 244 SW 
869, 196 Ky 454. 

82. TJ S —^Pennsylvania Co. v. Clark, 
C.C.A.Ohio, 266 F. 182. 


Ala.—Birmingham Electric Co. v 
Mealing, 108 So 511, 214 Ala. 597 
—^Tennessee, A. & G. Ry. Co v 
Rossell, 88 So. 362, 18 Ala App. 
17. 

Cal.—^Leonard v. Pickwick Stage 
System, 7 P2d 1059, 120 Cal.App 
512. 

Ill.—Field V. Winheim, 123 111 App 
227. 

Iowa.—^Preston v. Des Momes Ry. 
Co. 241 NW. 648. 214 Iowa 156. 

Ky—Warren v. Cumberland R. Co., 
193 SW. 1037, 175 Ky. 92. 

La—Cusimano v. New Orleans Pub¬ 
lic Service, 127 So 376, 170 La. 95, 
reversmg 122 So. 903, 12 LaJLpp. 
586—'Hopkins v New Orleans Ry. 
& Light Co, 90 512, 150 La. 

61, 19 A L R. 1362—Games v. 

Teche Lines, App., 176 So, 134— 
Wallace v. Shreveimrt Rys. Co, 
App, 175 So. 86—Gager v. Teche 
Transfer Co., App., 153 So. 69— 
Bacon v. New Orleans Public Serv¬ 
ice. 137 So 213, 18 La App. 96. 
rehearing denied 137 So 866, 18 
La.App. 96—Baptiste v. New Or¬ 
leans Public Service, 127 So 655, 
13 La App 625—Nee v. New Or¬ 
leans Public Service, 123 So. 135, 
11 La.App. 1—Larose v New Or¬ 
leans Public Service, 119 So 908, 
10 La App 91—Poncet v. South 
New Orleans Light & Traction Co., 
3 La App 64 


Mo—Powell V. St. Joseph Ry, Light, 
Heat & Power Co, 81 SW2d 957. 
336 Mo. 1016—Malone v. St Louis- 
San Francisco Ry. Co., 213 S W 
864, 202 Mo.App. 489. 

NY—Be Roire v. Lehigh Valley R 
Co., 199 N.Y S. 652, 205 App.Div 
549 

Pa.—Orms v. Traction Bus Co, 150 
A. 897, 300 Pa. 474. 

S.C —^Thompson v. Atlantic Coast 
Line R. Co, 102 S.E. 11, 113 S.C 
261. 

10 C. J. p 1023 note 71. 

Xft is an. ‘‘inference,” and not a 
“presumption,” from the showmg of 
the overturning of a taxicab injurmg 
a passenger that it occurred through 
the negligence of the driver—^Dowd 
V. Atlas Taxicab & Auto Service Co, 
202 P. 870. 187 Cal 523. 

Pe-rmistctiiile inference only 

Under the rule established by the 
supreme court of the United States. 
whi<di is bindmg on the courts of 
the District of Columbia, the doc- 
trme of res ipsa loquitur does not 
require an inference of negligence 
to be drawn from proof of injury 
to a street car passenger happening 
without her fault, but merely per¬ 
mits such inference to be drawn.— 
Robertson v. Washington Ry & 
Electric Co., 279 P. 180, 51 AppD.C. 
31L 
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ment. As stated in § 676 supra, the carrier is not 
an insurer against injuries to the passenger, but 
plaintiffs right of action for injuries is based on 
negligence, the burden of proof of which is on 
him; and the circumstances of many, if not all, of 
the cases in which the rule is so broadty stated have 
been such that the presumption would have arisen 
from the circumstances of the accident Therefore, 
the mere proof of an injury to the passenger m 
course of transportation, which, so far as it is 


shown, might have occurred by reason of other 
cause than the carriers negligence, such as the act 
of the passenger himself, or without fault of any¬ 
one, will not make out a prima facie case,^^ par¬ 
ticularly where the circumstances connected with 
the accident were of such a character as to with¬ 
draw as against defendant any presumption of neg- 
ligence.^^ Thus, the presumption of negligence 
does not arise from the mere happening of an ac¬ 
cident,*® even though the carrier cannot explain 


EiEtent of Imrden 

(1) The earner has the burden 
only of showing: freedom from negli¬ 
gence—Gager v. Teche Transfer Co, 
l^a App, 153 So. 63. 

(2) In suit by passenger for per¬ 
sonal iniuries, burden is on common 
carrier by motorbus to show that 
it was free from negligence, but it 
is not necessary for earner to show 
how or why injury occurred—Bap¬ 
tiste V. New Orleans Public Service, 
liaApp. 161 So. 783. 

(3) Street railway company, sued 
for injuries to passenger alleging 
only defective operation of exit step, 
was not required to show how and' 
why plaintiff was injured—-Wylie v 
Shreveport Rys- Co, App., 140 So. 
715,. affirmed 145 So. 513, 176 La. 
193. 

83- IT.S —Old South Lines v. Mc- 
Cuiston, CCAGa, 92 F2d 439. 
Ala—Central of Georgia R. Co. v. 

Robertson, 83 So. 102, 203 Ala 358 
Md—^Titllebaum v. Pennsylvania R. 

Co, 174 A. 89, 92, 167 Md. 397. 
Mont.—Heck v Northern Pac. Ry. 

Co, 196 P. 521, 59 Mont. 106. 

Or —^Richardson v. Portland Track¬ 
less Car Co, 233 P. 540, 113 Or. 
544. 

Pa —^Mink V. Philadelphia Rapid 
Transit Co, 93 Pa Super. 63. 

Wash.—^Morrissey v Union Pac. R. 
Co. 249 P 1064, 68 Utah 323, re¬ 
ferring to collection of authorities 
in Corpus Juris. 

10 C J. p 1024 note 74. 

‘Tf, by the evidence ... it 
was disclosed that the injury com¬ 
plained of might have been caused 
either by the defendant's negligence 
or by the act of another for which 
the defendant was not responsible, 
then the doctrine would not apply.” 
—^Tittlebaum v. Pennsylvania R. Co, 
supra 

ZTo presuxuptiou of negligence aris- 
es from injuries received by: 

(1) Catching of plaintiff’s heel 
while alighting from street car — 
Coleman v. Boston Hlevated Ry Co., 
143 N.E 819, 249 Mass 155. 

(2) Palling of window glass from 
street car —Cleveland Ry Co. v. 
Sutherland, 152 N.E. 726, 115 Ohio 
St. 262. 

(3) Pallmg over a suitcase pro¬ 


jected in the aisle of a street car. 
—^Alabama Great Southern R. Co. v 
Johnson, 71 So 620, 14 -Ala.App 
558 

(4) Falling window in railroad 
car. 

Ky—Chadwick v. Louisville & N R. 

Co. 281 SW. 1018, 213 Ky. 831. 

45 A.L.R 1537 

i Mass —^Murphy v. Boston Elevated 

Ry Co., 118 NE. 191, 229 Mass. 

38 

(5) Mere skidding of motor ve¬ 
hicle. 

Mass —^Bartlett v Town Taxi, 160 

NE 797, 263 Mass. 215. 

RI.—^Peters v. United Electric Rys 

Co, 165 A 773, 53 RI 251, modi¬ 
fied on other grounds 167 A. 122 

(6) Slipping on banana peel m 
aisle of coach—Windham v. Atlan¬ 
tic Coast Line R. Co., CCA.Ala, 71 
F.2d 115. 

(7) Slipping on fresh plum on 
vestibule floor, and passenger had 
burden to prove that motorman-con- 
ductor knew or should have known 
of presence of plum in time to re¬ 
move it—^Morrison v. Pacific North¬ 
west Public Service Co., 30 P 2d 344, 
146 Or 225. 

(8) Slipping of stepping box — 
Beltz V. Buffalo, R & P. Ry Co , 
119 NE 81, 222 NY 433 reversing 
160 N.Y.S. 1124, 171 App Div. 976. 

(9) Sudden breaking of window, 
where no showing was made that 
accident was caused by mechanical 
defect in window, or by passing 
tram, and where window a short 
time before had been examined and 
nothing had been .found wrong, and 
where evidence was offered to show 
accident was caused by third peison 
over whom railway had no control 
—Tittlebaum v Pennsylvania R Co, 
174 A. 89. 167 Md 397. 

(10) Tripping over baggage in 
aisle.—^Hemeke v. Chicago Rys Co., 
116 NE. 761, 279 HL 210. affirmmg 
199 Ill App 399. 

(11) Taxicab passenger, from sud¬ 
den tummg of car —^Bartlett v 
Town Taxi, 160 NJB. 797, 263 Mass. 
215. 

(12) Stumbling over suitcase in 
aisle of a car—^Dusenbury v Dela¬ 
ware. L. & W R. Co., 158 N.Y.S 
681, 95 Misc. 241. 
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84. Miss —Gulf & S I R. Co V- 
Odum, 98 So. 60. 133 Miss 543. 

10 C.J p 1024 note 75. 
train 

Generally, the doctrine of the 
maxim res ipsa loquitur cannot have 
any application to injuries received 
by a passenger‘while alighting from 
a standing train.—^Heck v. Northern 
Pac Ry. Co, 196 P. 521, 59 Mont. 
106 

Passenger safely alightii^ from car 

(1) Where passenger is injured 
after safely alighting, carrier is not 
liable, presumption of its negligence 
when passenger is injured being in¬ 
applicable—Stewart v. New Orleans 
Public Service, 4 La App 543 

(2) Where passenger after alight¬ 
ing was struck by bus turning cor¬ 
ner. happening of accident created 
no presumption of negligence.—^Pit- 
^^paldi V. Philadelphia Rural Transit 
Co. 163 A. 397, 107 Pa Super. 385 

Where testimony was conflicting 
as to whether plaintiff’s injuries 
were sustained while a passenger 
and about to alight, or whether they 
were sustained at a distance of six 
or eight feet from the car after 
she had safely alighted, the rule of 
res ipsa loquitur has no application.— 
Livingston v Omaha & C, B St Ry. 
Co, 175 NW 662, 104 Neb 118 

Injury by fellow passenger 

Where a passenger was not hurt 
by anv instrumentality connected 
with the means of transportation, 
but from a piece of pipe carried by 
an alighting passenger there was 
no presumption against the carrier, 
and the burden of proof was on the 
passenger.—^Wood v Philadelphia 
Rapid Transit Co., 104 A 69, 260 
Pa. 481. LR.A.1918F 817. 

85. Mich.—^Trent v. Pontiac Transp 
Co., 275 N.W 501, 281 Mich. 586 

N Y —Morgan v. Oceanic Steam Nav. 

Co, 224 NY.S. 420, 130 Misc 570. 
Ohio—Canton Motor Coach v Hall, 
189 NE. 505, 46 Ohio App 516. 

Pa—^Zaltouski v. Scranton Ry. Co, 
165 A 847, 310 Pa 531—Creahan 
V Pennsylvania R. Co., 187 A. 51, 
123 Pa.Super. 268 — Baron v. 

‘ Wilkes-Barre Ry. Co., 71 Pa.Super. 
103 

SC—^Nelson v. Charleston & W. C. 
Ry. Co., 121 S.E. 198. 92 S.C. 151. 
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it,*® as from the mere fact that the passenger is 
injured while boarding, riding on, or alighting 
from a street car,*^ or from the mere fact of his 
falling from a train or car,** or on steps at a sta¬ 
tion;** nor does such presumption arise merely 
from the fact that defendant owned and operated, 
through its employee, the car by which plaintiflF 
was injured,*® nor from the mere relation of pas¬ 
senger and carrier.®^ The applicability of the res 
ipsa loquitur doctrine does not depend on the de¬ 
gree of care imposed by law on the carrier of pas- 
sengers.*^ 

The doctrine of res ipsa loquitur is applicable 
only where the thing shown speaks of the negh- 
gence of defendant,®* and, where it is further 
made to appear that the injury was caused by 
somethmg which, at the time it occurred, was m 


the care, custody, or under the control of the car¬ 
rier, or in some way connected with, or related to, 
its business in the transportation of passengers, 
and the circumstances attending the injury were 
so unusual and of such a nature that the accident 
could not well have happened without defendant 
being negligent, as where the happening of the ac¬ 
cident appears to have been due to defective road¬ 
bed, track, machinery, or apphances, or fault m the 
operation of the conveyance, it makes out a pnma 
facie case in favor of plaintiff and throws on the 
carrier the burden of adducing evidence to show its 
freedom from, negligence, that is, from any want of 
the exercise of the high degree of care, skill, and 
foresight required of carriers of passengers in the 
prosecution of their business with respect to the 
defect or fault which caused the accident.®^ 


zreglig'en.ce not to lie presumed! 

(1) That intending: passenger was 
struck by “rear overhang** of street 
car rounding curve did not raise pre¬ 
sumption of railroad’s negligence.— 
Dwyer v. Los Angeles Ry. Corpora¬ 
tion. 2 P.2d 468, 115 CalApp. 709. 

(2) Where a carrier permitted a 
negro passenger to ride on its cars 
into a city where a mob attacked 
the car and injured the passenger, 
negligence of carrier will not he pr^ 
sumed from the mere happening of 
the accident—-Williams v. Dast St. 
Louis & S. Ry. Co., 232 S W. 759, 207 
MoA.pp 233. 

(3) The skidding of an automobile 
or motorbus while traveling along 
wet street at eight or ten miles an 
hour cannot be presumed to be neg¬ 
ligent —Heidt V. People’s Motorbus 
Co. of St Louis, 284 SW. 840. 219 
Mo.App. 683. 

(4) Where the thumb of a pas¬ 
senger on an elevated train was in¬ 
jured through a slidmg door closing 
on it, no negligence could be inferred 
from the mere happemng of the ac¬ 
cident—Kmbec v Interborough Rap¬ 
id Transit Co.. 191 IST.Y.S. 313. 

(5) Court could not' mfer that be¬ 
cause railroad cars are usually pro¬ 
vided with catch to hold door open 
while passengers are passmg m or 
out and door closed, catch was de~ 
fective, or that railroad was negli¬ 
gent in not having door placed back 
sufficiently to interlock with catch. 
—Wood V. Pennsylvania R. Co., 170 
A. 367, 111 Pa.Super. 430. 

(6) Negligence could not be predi¬ 
cated on closing of door of railroad 
car on passenger’s finger, in absence 
of evidence that door was closed in 
unusual manner or that there was 
anything defective in operation or 
construction of door or catch, or that 
railroad employee was responsible 


for door’s movement—Wood v. 
Pennslyvania R Co., supra. 

86. N-Y.—Salomone v. Yellow Taxi 
Corporation, 151 NE. 442, 242 N 

Y 251, reversing 213 NYS. 899, 
215 AppDiv. 790, and reargrument! 
denied 152 NE 445, 242 N.Y 602 
—^Brown v. Klein, 245 NY.S. 654, 
230 AppDiv. 681 

87. CaL—Rystinki v- Central Cali¬ 
fornia Traction Co, 165 P. 952, 
175 CaL 336—^Duffield v. Payne, 
227 P. 217, 66 CalApp. 767. 

Ill—Piper V. Green. 216 IlLApp. 590. 
Md —State V. United Railways & 
Electric Co. of Baltimore, 159 A 
916. 162 Md. 404, 83 A.LR. 1307— 
Callis V. United Rys & Electric 
Co, 97 A. 715, 128 Md. 406. 

Pa.—Wood V- Pennsylvania R. Co., 
170 A 367, 111 Pa.Super. 430— 
Keller v H, M & E. Pass. R. Co, 

1 Pa Dist 197, affirmed 149 Pa. 
65. 

Va—Virginia Electric & Power Co. 

V Lenz. 164 SE 572, 158 Va. 732 
10 C J. p 1024 note 76. 

88L La.—Betts v. Shreveport Rys 
Co., 137 So. 615. 18 LaApp 282 
N.Y.—Scott V New York Cent. R. 
Co., 216 N.Y.S. 163, 216 AppDiv. 
623 

10 C.J. p 1025 note 77- 

89. Ga.—Flanders v. Atlanta Ter¬ 
minal Co., 95 SE. 307. 21 GaJVpp 
812. 

90. Mont.—Fisher v. Butte Electric 
Ry. Co., 235 P. 330, 72 Mont. 594. 

Tex: — Southland Greyhound 
Lines V- Frausto, CivApp., 69 S.W. 
2d 497, error dismissed 
92i. Ind—Union Traction Co. of In- 
disina V. Berry, 124 N.E 737, 188 
Ind. 514, denying rehearing 121 N. 
E 655, 188 Ind. 514. 

93. Ala—Central of Georgia R. Co. 
V. Robertson, 83 So. 102, 203 Ala, 
358. 

10 C.J p 1025 note 78. 
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94. U.S—^May Department Stores 
Co. V. Bell. CCA-Mo., 61 F2d 830 
—^New York Cent R. Co. v. John¬ 
son. C.C A Mo. 27 F 2d 699, certio¬ 
rari granted 49 SCt. 27, 278 US 
590, 73 L Ed. 523, reversed on oth¬ 
er gnrounds 49 S.Ct. 300, 279 U S 
310, 73 LEd. 706, opinion amended 
49 S Ct. 417—^Mendelson v. Davis, 
CCANeb.. 281 F 18. 

Ala.—Central of Georgia R. Co v 
Robertson, 83 So. 102, 203 Ala. 358 
—Bradley v. Wdliams, lOl So. 808, 
20 Ala App 308 

CaL—^McIntosh v. Los Angeles Ry 
Corporation, 59 P 2d 959—Robin¬ 
son V. McAlister, 13 P 2d 926— 
St. Clair v McAlister, 13 P 2d 924, 
216 Cal. 95—Smith v. O’Donnell, 12 
P2d 933. 215 Cal. 714—Graff v. 
United Railroads of San Francisco, 
172 P 603, 178 CaL 171—Rystinki 
V. Central California Traction Co, 
165 P. 952, 175 Cal 336—Snyder 
V. Tanner Motor Livery, App, 50 
P 2d 1051—Jones v United Rail¬ 
roads of San Francisco, 202 P. 919, 
54 Cal.App. 744. 

Colo—Denver Tramway Corporation 
v. Kuttner, 35 P2d 852. 95 Colo 
312—^Yellow Cab Co. v. Hodgson, 
14 P2d 1081, 91 Colo 365, S3*A.L. 
R. 1156, Quoting Corpus JTnxls at 
lengrth. 

IlL—^Roberts v. Economy Cabs, 2 N. 
E2d 128, 285 Ill App. 424. 

Ind —^Indianapolis Traction & Ter- 
mmal Co. v. Thornburg, 125 NE 
57. 74 Ind App. 642. 

Ky.—Kentucky Traction & Termmal 
Go. V. Roman's Guardian, 23 SW 
2d 272. 232 Ky. 385—Chadwick v. 
Louisville & N. R. Co, 281 S.W. 
1018, 213 Ky. 831. 45 A.L.R. 1537 

La.—^Wallace v Shreveport Rys. Co, 
App. 175 So. 86—Stevens v. Yel¬ 
low Cab Co., App, 142 So. 807— 
Rizzo V. New Orleans Ry. & Light 
Co,, 7 LaApp. 686. 

Md —Cumberland & Westemport 

Transit Co. v. Metz, 149 A- 4, 158 
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It has been held that this presumption continues 
throug^hout the trial of the case;®^ and it has also 
been held that the doctrine of res ipsa loquitur is 
not restricted in its application to earners to inju- 
nes to persons who assume the character of pas¬ 
sengers,®® but applies to prospective as well as actu¬ 
al passengers,®^ and to a passenger injured on a 
freight train the same as to one injured on a pas¬ 
senger tram.®* 

The doctrine applies to carriers jointly operating 
the conveyance at the time of the passenger’s in¬ 
jury.®® 

Reasons for rule. The reasons for the doctrine 


as to the presumption of negligence arising from 
the circumstances of the injury inflicted on a pas¬ 
senger are, by some courts, said to be based on the 
fact that the evidence as to the cause of the acci¬ 
dent lies peculiarly within the knowledge of the 
carrier.^ By other courts it is said to rest on the 
fact that, where an accident happens which in the 
ordinary course of business would not happen if 
the required degree of care was observed, the pre¬ 
sumption IS that such care was wanting and still 
other courts base the doctrine in this class of cases 
on the ground that, as the carrier has failed in the 
duty to carry safely, undertaken by contract, the 
burden is on it to show an excuse for such failure.^ 


Md. 424, reargument denied 149 A 
565. 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
51 set. 40. 2S2 TT.S 801. 75 L 
Ed. 720—Hagerstown & F. Ry. Co. 
V. State. 99 A. 376, 129 Md. 318. 
Mass.—^Fitzmanrice v. Boston, R- B. 
& L. R. Co., 152 NE 239, 256 
Mass. 217. 

Mich.—^Durfey v. MiUjgan, 251 N-W. 
356. 265 Mich. 97. 

Mo —Powell V. St Joseph Ry., Bight. 
Heat & Power Co., 81 S.W.2d 957, 
336 Mo. 1016—Elliott v. Chicago, 
M. & St. P. Ry. Co., 236 S.W. 17 
—Anderson v. City Rys. 

Co.. 233 S.W. 203. 290 Mo. 1— 
Malone v. St. Bouis-San Francisco 
Ry. Co., 213 S.W. 864, 202 MoApp. 
489. 

Mont.—^Heck v. Northern Pac. Ry. 

Co, 196 P. 621, 59 Mont. 106. 

N.J,—Egner v. Hudson & M. R Co, 
162 A. 554, 109 NJLaw 367—Bar¬ 
ney V Hudson & M. R. Co., 145 A 
5, 105 NJXaw 274, affirmed 148 
A. 917, 106 N.JLaw 230. 231— 
Rapp V. Butler-Newark Bus Line, 

138 A. 377. 103 N.J.Law 512, af¬ 
firmed 140 A. 921, 104 N.J.Law 444. 

NY.—Salomons v. Yellow Taxi Cor¬ 
poration, 151 N.E. 442, 242 NY 
251. reversing 213 N.Y.S. 899, 215 
App.Div. 790, and reargument de¬ 
nied 152 N.E. 445, 242 NY. 602— 
Smith V. Interborough Rapid 
Transit Co.. 201 NYS. 676, 121 
Misc. 673—Dusenbury v. Delaware, 
L. & W. R. Co.. 158 NYS. 681, 95 
Misc. 241. 

Ohio—Sentker v. Martm, 19 Ohio N. 
P..NS. 445. 

Or.—Richardson v. Portland Track¬ 
less Car Co, 233 P. 540, 113 Or. 
544. 

Pa —^Petn v. Pittsburgh Rys Co., 
195 A. 107—Miller v. Pennsylvania 
R. Co., 154 A. 924, 303 Pa 524— 
Petrie v Kaufmann & Baer Co, 

139 A. 878, 291 Pa 211—^Johnston 
V. Director General of Railroads, 
133 A. 158, 286 Pa 166—^Purby v. 
Pennsylvania R. Co., 132 A. 796, 
286 Pa 85—Minic v. Philadelphia 
Rapid Transit Co.. 93 PaSuper. 


63—Heim v. Philadelphia & Read¬ 
ing R. Co.. 29 PaDist. 453 
S C —^Hall V. Southern Ry Co. 160 
S.E. 584, 162 S.C. 260—Porter v. 
Davis. 110 S.E. 121, 118 SC. 153. 
Tenn-—Nashville By. & Light Co v. 

Owen, 11 TennApp. 19. 

Tex—^Bower Auto Rent Co. v. 

Young, CivApp, 274 S.W. 295. 

Va—Chesapeake & O. Ry. Co. v. 
Baker. 140 SE. 648. 149 Va 549, 
rehearing denied 141 S.E 753. 149 
Va 549, addendum opinion 143 S. 
E 299. 150 Va 647—Walters v 
Norfolk & W Ry. Co., 94 S.H. 
182, 122 Va 149. 

Wash — Wade v. North Coast 
Transp. Co., 6 P2d 985, 165 Wash 
418—Bradley v. City of Seattle. 
294 P. 554, 160 Wash 100. 

'10 C J. p* 1025 note 79. 

Cause of accident unknown to plains 
tiir 

In actions for Injuries to passen¬ 
gers, carrier has burden of showing 
freedom from negligence if facts in¬ 
dicate that passenger had no knowl¬ 
edge of cause of accident.—Peterson 
V. Louisiana Power & Light Co, La 
App. 174 So. 644. 

"Spnt switch" 

In a suit for Injury to intending 
passenger, it appeared that a street 
car took an unexpected course, the 
back wheels going as they were in¬ 
tended and the front ones veermg 
off by reason of a split switch and 
causing an unusual and dangerous 
movement of the car which could not 
have happened except for some de¬ 
fect m the track or car or some neg¬ 
ligence in its management, defend¬ 
ant had burden of explaining the 
casualty, the^ machinery and appli¬ 
ances being peculiarly within de¬ 
fendant's knowledge. — Mayne v 
Kansas City Rys. Co, 229 S.W. 386, 
287 Mo 235. 

Knowledge of defendant of condi¬ 
tions 

(1) Res ipsa loquitur doctrine 
would apply against railroad if con¬ 
ditions showed that grease on which 
passenger slipped must have been 
on station platform for considerable 
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time.—Stonebreaker v Bamberger, 
54 P.2d 418. 88 Utah 310. 

(2) In such a case, a passenger 
slipping on grease on station plat¬ 
form is not bound to prove that 
railroad, knowing that motor ve¬ 
hicles frequently traversed platform 
and left grrease. had. or was charge¬ 
able with, knowledge of particular 
grease involved —Stonebreaker v. 
Bamberger, supra. 

Taxicab companies 

(1) Taxicab company is "common 
earner” within the application of 
the res ipsa loquitur doctrine which 
applies m action by passenger.— 
Bezera v. Associated Oil Co, 3 P.2d 
622. 117 Cal App. 139. 

(2) Driver’s violation of rule by 
driving m prohibited direction on 
one-way street was evidence of neg¬ 
ligence with respect to passenger.— 
Rea V. Checker Taxi Co., 172 N.E. 
612, 272 Mass. 510. 

Bus carrier 

Rule of res ipsa loquitur applies 
to negligent injury by bus carrier, 
where accident could not ordinarily 
have happened without carrier's neg¬ 
ligence, requirmg carrier to show 
freedom from negligence—Crozier v. 
Hawkeye Stages, 228 N.W. 320. 209 
Iowa 313 

95b S.C —McKittripk v. Greenville 
Tract. Co.. 70 S E. 414. 88 S-C 91. 

96b N.Y.—^Bartnik v. Erie R Co., 55 
N.YS 266. 36 App.Div. 246. 

10 C.J. p 1026 note 82 
97- Colo —^Denver Tramway Corpo¬ 
ration V. Kuttner, 35 P.2d 852, 95 
Colo. 312. 

98b Ind.—Vandalia R. Co. v. Darby, 
App., 108 NE. 778. 

99- Kan—Woods v. Kansas City, IBL 
V. & W. R Co, 8 P.2d 404, 134 K au 
755 

1- CaL—Steele v. Pacific Electric B. 
Co, 143 P- 718. 168 Cal. 375. 

10 C J. p 1027 note 84. 

2- Iowa—^MoTiahan v. EquitahW L. 
Ins. Co. 156 N.W. 994. 

10 C J. p 1027 note 85 

3. La.—Hopkins v. New Orleans Ry. 
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Statutory provisions. In some jurisdictions this 
rule of res ipsa loquitur has been made the subject 
of statutory enactments,^ under some of which en¬ 
actments the presumption of negligence arises 


where the injury is shown to have been caused 
the running of a locomotive or car, or other ma- 
chinery,^ or on proof of defendant’s failure to use 
the utmost care and diligence for the safe carnage 


& Light Co, 90 So 512. 150 La 61, 

19 ALR 1362—^Johnson v. City of 

Monroe, App , 164 So 456—^Johnson 

V. Missouri Pac. Ry. Co., 2 La.App 

244 

10 C J. P 1027 note 86. 

Extent of 110x31611 onder role 

Although the earner has the bur¬ 
den of proving Its freedom from 
negligence where the passenger was 
not carried to his destination safely, 
the earner is not reauired to show 
how and why passenger was injured 
to bar recovery.—CusmiaTio v. New 
Orleans Public Service, 127 So 376, 
170 La. 95, reversing 122 So. 903, 12 
La.App. 586—Bynum v. City of Mon¬ 
roe, La App, 171 So. 116—Dillon v. 
New Orleans Public Service, La.App., 
170 So. 406. 

4. Xn under Crawford & 

Moses’ Dig. § 8562, injury of passen¬ 
ger by moving train is prima facie 
evidence of railroad’s negligence.— 
Missouri Pac R. Co. v. Henry, 269 
S W. 51. 168 Ark. 146—^10 C.J. p 1027 
note 87 [aj. 

Xn. Xlorida 

(1) The provision of Rev Gen St. 
1920 § 4964, making a railroad com¬ 
pany liable for damage to persons, 
stock, or other property by the “run- 
nmg” of locomotives, or cars, or 
other machinery, unless the company 
shall make it appear that its agents 
have exercised all ordinary and rea¬ 
sonable care and diligence, and pro¬ 
viding that in all cases the presump¬ 
tion shall be against the company, 
applies only where injury is caused 
by an act of the railroad or its 
agents in running its locomotives or 
cars or other machinery.—^Tampa 
Ehectric Co. v. Soule, 94 So. 692, 84 
Ma. 557. 

(2) Where the statutory presump¬ 
tion of negligence is applicable to 
put on defendant railroad company 
the burden of provmg due care and 
diligence, the presumption does not 
outweigh proofs tiiat employees of 
defendant company did m fact use 
due care in the prenuses, but the 
question of liability is to be detei^ 
mmed by d proper consideration of 
all the evidence adduced under ap¬ 
propriate charges as to the law.— 
Atlantic Coast Line R Co. v. Ham- 
lett, 89 So 337, 81 Fla. 872. 

10 C J. p 1027 note 87 [bj. 

la Creorgia 

(1) Proof of injury to person by 
servant of railroad raises presump¬ 
tion that railroad's negligence was 
proximate cause—Western & A. R 
R. v. Dobbs, 137 SB. 407, 36 GaApp 
516. 


(2) The presumption of negligence 
as to a passenger raised by Civ Code 
1910 § 2780, is a rule of evidence and 
not a presumption of law, and may 
be rebutted either by the testimony 
of plaintiff or by that of defendant 
—Southern Ry. Co v. Winn, 103 S.E 
733, 25 GaApp. 438. 

(3) The presumption extends only 
to the acts of negligence charged in 
the petition.—^Hines v Hendricks, 104 
S E. 520, 25 Ga.App 682—Southern 
Ry. Co V. Winn, supra. 

(4) In an action by a passenger to 
recover damages for personal inju¬ 
ries statute making proof of injury 
inflicted by train pnma facie evi¬ 
dence of railroad’s negligence is not 
void as arbitrary or unreasonable — 
Seaboard Air Lme Ry. Co v. Foun¬ 
tain. 160 S.E. 789. 173 Ga. 593. 

10 CJ. p 1027 note 87 [c]. 


[jury was caused by operation of 
[tram.—^Lowden v. Scott, Ark., 95 S 
W.2d 630 

(2) Where a passenger on a street 
car, in attempting to leave the car at 
a place where the car usually stops 
for the purpose of allowing passen¬ 
gers to descend from it after the 
oar has come to a full stop, falls and 
injures herself, the mere fact of the 
injury does not cast on the company 
the presumption that it either caused 
the injury or that the injury was the 
result of any negligence on the part 
of the company or its agents, under 
Rev.Gen St 1920 § 4964, since the pre¬ 
sumption under such statute exists 
only where the injury was the result 
of an act of the railroad or its agents 
in runnmg its locomotives, or cars, or 
other machinery.—^Tampa Electric 
Co. V. Soule, 94 So. 692, 84 Fla. 557. 


Xn. Civ.Code § 2754, 

throwing the burden of proof on a 
carrier to show want of negligence, 
refers to “things” intrusted to the 
care of the earner and not to a per¬ 
son —^McGmn v New Orleans R., 
etc., Co, 43 So. 450, 118 La 811, 13 
LR.A,N.S., 601 and note. 

Xn. Mississippi code 1906 § 1985, as 
amended by L1912 c 215, declaring 
that proof of injury inflicted by run¬ 
ning of engines, etc, shall be pnma 
facie evidence of want of skill and 
care, applies to shock received by 
passenger Iasi mug against controller 
on platform of electnc car not then 
m motion —Gulfport & Mississippi 
Coast Traction Co. v. Hicks, 76 So 
873, 116 Miss. 164. 

Xn Nebra-Vj*^ under the Railroad 
Incorporation Act of 1867, § 3, Con¬ 
sol St, 1891 c 9 § 572, where it is 
established that a person is injured 
while a passenger of the railroad 
company, a conclusive presumption 
of negligence arises, except where it 
IS disclosed that the injury was caus¬ 
ed by his own criminal negligence, or 
by his violation of some rule of the 
company brought to his actual no¬ 
tice.—Lincoln Tract. Co v. Heller, 
100 NW. 197, 102 N.W. 262, 72 Neb 
127—10 C.J. p 1027 note 87 Cej. 

S. Ga—Seaboard Air Line Ry. Co 
V. Fountain, 160 SE 789, 173 Ga 
593 

10 C J p 1027 note 88. 

Bnnning of txaixL essential 

(1) Where injury is shown to have 
been caused by mnning of tram, pre¬ 
sumption arises that injury was 
caused by railroad's negligence, but 
before presumption can be indulged, 
there must be some evidence that m- 
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(3) The word “running,” as used 
in the statute conveys the idea of 
action, the doing of something by the 
railroad company or its agents, and 
the presumption of negligence does 
not exist where, by no act of the 
company or its agents in running the 
locomotives, cars, or other machin¬ 
ery, a person or stock or other prop¬ 
erty IS injured on railroad premises. 
—Tampa Electric Co. v. Soule, supra. 

(4) Where a passenger was knock¬ 
ed from the platform of a street car 
and run over by the car, the pre¬ 
sumption applies, although the al¬ 
leged negligence was fli«*»«?sociated 
from the operation of the car, such 
as the negligent failure to protect 
the passenger from the danger to be 
anticipated from a crowd boarding 
the car.—Greorgia Ry. & Power Co 
V. Murphy, 110 SE 680, 28 G^App. 
173. 

(5) Where sole contention of pas¬ 
senger was that mjury resulted from 
railroad’s failure to have fire m its 
waitmg room, and it affirmatively 
appeared that the damage was not 
caused by running of locomotive or 
cars or other machinery, or by per¬ 
sons in Its employment and service, 
there was no presumption of negli¬ 
gence —Louisville & N. R. Co. v 
Newsome, 118 S.E. 566, 30 Ga.App 
621. 

(6) In action for death of plain¬ 
tiff’s husband, who was stealing a 
ride on passenger tram, where it 
appeared that he was discovered be¬ 
side the track shot and bruised, the 
presumption of negligence against 
railroad did not arise.—Gray v. Geor¬ 
gia Southern & F. Ry Co., 92 SE 
961, 20 GaApp. 201. 

10 C J. p 1027 note 88 [b]. 
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of passengers.® This presumption disappears on in¬ 
troduction of rebuttal testimony by the carrier^ 

Gratuitous passenger. In case of injury to a 
gratuitous passenger, he must offer proof to supple¬ 
ment the presumption of negligence, in order to 
show gross negligence by the carrier,® and in the 
case of an employee riding on a free pass stipulat¬ 
ing that the rider assumes all risk, the burden is 
on plaintiff to prove that the acts or omissions of 
the company were willful or wanton, as no pre¬ 
sumption of willfulness or wantonness arises un¬ 
der a statute providing for a presumption of neg¬ 
ligence where injuries result from running of 
trains.^ 

What law governs. It has been held that, as such 
presumption relates to the burden of proof, it is 
governed by-the law of the forum, although the in¬ 
jury occurred in another state, where no such rule 
obtains.!® 

e. Bes Ipsa Loquitur; Inapplicability of Bnle; 

Waiver 

The res ipsa loquitur doctrine does not apply when 
the injury was not the result of the carrier’s negligence; 


nor does it apply where specific acts causing the injury 
are pleaded; nor if waived by plaintiff. 

When the accident is such that negligence of the 
carrier cannot be inferred therefrom, the doctrine 
of res ipsa loquitur does not apply;!! nor does it 
apply where the evidence shows that the injury re¬ 
sulted probably from some unavoidable cause, that 
is, some cause outside the ordinary supervision and 
control of the carrier, and not connected with the 
construction or operation of the railroad,!^ or was 
not the result of any defect in the means of trans¬ 
portation or operation,!® or that the accident might 
have been the result of the wrongful acts or neg¬ 
ligence of third persons,!^ or of causes not due to 
human agency,!® or where the accident causing the 
injury is to the passenger and not to the vehicle on 
which he is riding at the time;!® nor does this doc¬ 
trine apply where a definite cause is clear on the ev¬ 
idence.!^ 

Act of passenger contributing to injury. The 
presumption of negligence does not arise where the 
injury is caused by some defect in the means of 
transportation combined with some deliberate and 
voluntary act on the part of the passenger!® or a 


6. Okl —Sand Springs Ry Co v 
Westhafer. 218 P. 525, 92 Okl. 89 

7. Ga —^Holmes v. Georgia Power 
Co, App., 162 S.B. 403. 44 GaApp 
588, reversed on other grounds 
Georgia Power Co. v. Holmes, 165 
SB 284, 175 Ga 487, conformed to 
Holmes v. Georgia Power Co, 165 
SB 918, 45 Ga.App. 826 

8L Pa.—^Bownoian v Pennsylvania 

R Co. 149 A. 877. 299 Pa. 558, cer¬ 
tiorari denied 51 S Ct. 27, 282 XJ S 
849. 75 L. Ed. 752. 

10 C.J. p 1028 note 89. 

9. Ga.—^Lanier v. Bugg, 123 S.B. 145, 
32 GaApp 294. 

10- Ark.—^Huckaby v. St Houis, etc., 
R. Co..* 177 SW. 923, 119 Ark. 179. 

11- Mass—Coleman v Boston Ele¬ 
vated Ry. Co, 143 NE 819, 249 
Mass. 155. 

12 . U S—Louisville & N. R. Co. v. 
Chatters. La., 49 S Ct. 329. 279 U S 
320. 73 L.Ed. 711, reversing, CCA, 
26 F 2d 403, which affirmed, D.C.. 
Chatters v Louisville & N. R Co, 
17 F2d 305, and certiorari granted 
49 set. 26, 278 US. 590, 73 L.Ed. 
523. 

Pa —^Zolden v, Shenango Valley 
Traction Co., 94 Pa Super. 191. 

10 C.J. p 1028 note 91. 

IConozide gas affecting bos passeiu 
ger 

The doctrine of res ipsa loquitur 
has been held inapplicable m pas¬ 
senger’s action against bus company 
for ill effects resulting from inhala¬ 
tion of carbon monoxide gas while 
passing through tunneL—Warshaw- 


sky V. Hevins Bus Co, 153 A. 114, 9 
NJ.M1SC 227. 

13L Pa —^Bums v Pennsylvania R. 
Co. 144 A- 103, 294 Pa 277—Duffy 
V. Philadelphia Rapid Transit Co, 
140 A 496, 291 Pa 564—Swink v. 
Philadelphia Rapid Transit Co, 120 
A. 827, 277 Pa. 220—^Deady v. Phi¬ 
ladelphia Rapid Transit Co, 100 
Pa Super. 208. 

Va—Walters v. Norfolk & W. Ry. 

Co. 94 S.E. 182. 122 Va. 149. 
Boctriiie held inapplicable 

(1) That passenger, standing on 
steps of street car, stooped over, ex¬ 
tending body beyond side of car and 
was struck by milk platform, raised 
no presumption of negligence of ear¬ 
ner—^Miller V. Pittsburgh, BL, B & 
N. C. Rys. Co., 157 A 330, 102 Pa. 
Super. 547. 

(2) An injury to a passenger by 
the ordmary opening or closing of a 
street car door, although done by an 
employee of »earner, is not suffi¬ 
cient to charge the latter with neg¬ 
ligence, since the presumption is 
such employee was acting within the 
proper line of his duty.—Swink v. 
Philadelphia Rapid Transit Co, 120 
A 827, 277 Pa 220- 

(3) Doctrine of res ipsa loquitur 
is inapplicable in action for death of 
passenger where the sole course was 
the fact that the passenger fell or 
stepped off moving train.—^Kercher’s 
Adm’r v. Richmond, F. & P. R. Co, 
142 S.E. 393, 150 Va 108. 

(4) In suit by plaintiff, injured by 
fallmg out of invalid chair while be- 
mg lowered from defendant’s bag¬ 
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gage car by plaintiff’s husband and 
friends, assisted by baggage master, 
doctrine of res ipsa loquitur was in¬ 
applicable—Walters v. Norfolk & W. 
Ry. Co, 94 SB 182, 122 Va. 149. 

14. Colo—Yellow Cab Co. v. Hodg¬ 
son, 14 P.2d 1081, 91 Colo- 365, 83 
A.L.R. 1156, quoting Corpus Juris 
text. 

Minn.—Sullivan v. Minneapolis St. 

Ry. Co.. 200 N.W. 922, 161 Minn. 45. 
10 C.J p 1028 note 92. 

Negligence of party to collision 
Injured taxicab passenger, offei^ 
ing evidence that automobile driver’s 
act was one cause of collision with 
taxicab, could not recover from taxi¬ 
cab company without proving its 
driver’s negligence.—lOan v. Security 
Motors, 164 A. 235, 164 Md. 198. 

15. Pa—^Fleming v. Pittsburgh, etc., 
R Co. 27 A 858, 158 Pa 130. 38 
Am.SR 835, 22 L.R.A. 351. 

10 C J. p 1028 note 93. 

161 Ark.—^Price v. St. Louis, etc, R. 
Co. 88 SW. 575, 75 Ark. 479, 112 
AmS.R 79 
10 C J. p 1028 note 94. 

17- Ill.—^Letush V. New York Cent. 

R. Co. 267 HLApp. 526 
Ind.—^Bngle v. Director General of 
Railroads, 133 N EL 138, 78 Ind App. 
547. 

Fa — ^Low V. Hamsburg Rys Co., 138 
A. 852, 290 Pa. 365. 

10 C J p 1028 note 95 

18. Mass —Shaughnessy v. Boston, 
etc., R. Co. 110 N.E. 962, 222 Mass. 
334 

10 C.J. p 1028 note 96. 
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fellow passenger.^® 

As dependent on pleading. The doctrine of res 
xpsa loquitur applies only where defendant’s negli¬ 
gence is charged generally, and not where the spe¬ 
cific acts which caused the injury are alleged, as 
in such a case plaintiff has the burden of proving 
the specific acts relied on;^® but it has been held 
that plaintiff is not deprived of the benefit of such 
rule merely because he alleges his cause of action 
with unnecessary particularity,^! and that, where a 
passenger pleads general and specific acts of neg¬ 
ligence and the cause is tried on the theory that 
both specific and general negligence are alleged, the 
presumption of the carrier’s negbgence arises on 


proof of plaintiff’s injury while a passenger.22 

Injuries while at depot. Owing to the fact that 
the carrier is not required to use the highest degree 
of care to keep in repair the depot appointments, 
see supra § 713 et seq, the presumption of negli¬ 
gence has been held not to arise where injuries are 
received at a depot before taking passage on the 
carrier's train or vehicle,^^ unless they are received 
through the operation of a train,^^ 

Waiver of presumption. When his petition has 
properly invoked the doctrine of res ipsa loquitur 
the passenger, by undertaking to prove some specific 
cause of the accident, does not waive the presump¬ 
tion of negligence arising from the injury to him,25 


19- OkL—Chicagro, R. I. & G. Ry. Co. 

V. Jones, 187 P. 233, 77 Okl. 140 
sa Anz—Pickwick Stagros Corpora¬ 
tion V. Messmger, 36 P.2d 168, 44 
Anz 174. 

Cal—Starkey v Market St. Ry. Co., 
265 P 839, 90 Cal App. 249—Seney 
V. Pickwick Stages. Northern Divi¬ 
sion, 255 P. 279, 82 Cal-App. 226. 
Fla—Williams v. Hines, 86 So. 695, 
80 Fla 690. 

Mo —Stolovey v. Fleming, 8 S.W 2d 
832. 328 Mo. 623—Duggfan v. St 
Ijouis Public Service Co, App, 56 
S.W2d 626—Mendenhall v. Spring- 
field Traction Co, App.. 26 S,W.2d 
50—^Heidt v. People’s Motorbus Co. 
of St Louis, 284 S.W. 840, 219 Mo. 
App 683 

Tex—^International & G. N. Ry. Co. 
V. Bartek, ConaJ^pp.. 213 S.W. 602, 
affirming, Civ-App., 177 S.W. 137. 

10 C J. p 1028 note 97. 

AppUcatloiL of doetzino to spedfle 
acts 

In action for death of passenger 
when street car in which he was rid*- 
ing struck a truck, plaintiff who 
pleaded specific acts of negligence of 
street railroad must rely for recov¬ 
ery on such acts alone, but is en¬ 
titled to application of rule of res 
ipsa loquitur in so far as such speci¬ 
fic acts of negligence alleged in com¬ 
plaint were concerned—Atkinson v. 
United Railroads of San Francisco, 
234 P. 863, 71 CaLApp. 82. 

ITotiice of intoiitioii not to zely on 
specific allegations 

In passenger’s action against street 
railiroad for injuries sustained when 
trolley wire end swung through win¬ 
dow and struck passenger, res ipsa 
loquitur rule could not be invoked 
unless passenger's pleading put rail¬ 
road on notice that passenger did not 
intend to be restricted to specific al¬ 
legation of defectiveness, and that 
passenger was relying upon more 
general allegation of defectiveness m 
wire. Passenger's petition against 
street railroad, for injuries sustain¬ 
ed when trolley wire end swung 


through window and struck passen¬ 
ger, alleging specific acts of negli¬ 
gence and use of defective wire 
which was old and worn out "or de¬ 
fective m some manner unknown to 
this plaintiff," entitled passenger to 
invoke res ipsa loquitur rule.—Wichi¬ 
ta Falls Traction Ck> v. Elliott, Tex. 
Com App., 81 SW.2d 659, answering 
certified questions, CivA^pp., 85 S.W. 
2d 1093, error dismissed. 

Pleading held general, permitting ap¬ 
plication of doctrine | 

(1) In an action for damages for 
injuries sustained by a passenger, 
when the tram on which he was rid¬ 
ing was derailed.—Central of Georgia 
R. Co. V. Robertson, 83 So, 102, 203 
Ala. 358. 

(2) In action for injuries alleged¬ 
ly caused when defendant so negli¬ 
gently operated the tram as to cause 
It to suddenly jerk with unusual and 
unnecessary force —^Rhodes v. Mis¬ 
souri Pac R. Co., 255 S.W. 1084, 213 
Mo.App. 515. 

(3) In actions for injuries sustain¬ 
ed" in a collision. 

CaL—Sloan v. Ongmal Stage Lone, 

12 P2d 465, 124 Cal.App. 317. 

Mfc. — Powell V. St. Joseph Ry., Light, 

Heat & Power Co. 81 SW.2d 957. 

336 Mo 1016—Stofer v. Harvey, 

App., 204 S.W. 587 

(4) In action for injuries to pas¬ 
senger in auto stage.—^J lanou v. 
Pickwick Stages System, 296 P. 108, 
111 Cal App. 754 

(5) In action for injuries to pas¬ 
senger when bus broke down.—Clarke 
V Cardinal Stage Lmes, 31 P.2d 1, 
139 Kan. 280. 

(6) In passenger's action for in¬ 
juries when falling from street car 
—Carlson v. Wells, Mo, 276 S.W. 26, 
42 ALR. 1319. 

(7) In action for injuries received 
when employees negligently started 
street car—^Lich v. Wells, Mo.App., 
296 SW 1043. 

21, US —^May Department Stores 

Co. V. Bell. CCA Mo, 61 F.2d 830 
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Kan.—Woods v. Kansas City, K V. 
& W. R. Co., 8 P 2d 404. 134 Kan. 
755. 

NY.—De Roire v. Lehigh Valley R. 
Co, 199 N.YS 652, 205 AppDiv. 
549, citing Corpus Juris with ap¬ 
proval. 

10 C J p 1029 note 98 
22: Cal.—Mudnek v. Market St. Ry. 
Co, App-, 74 P2d 328—^Heilman v 
Los Angeles Ry. Corporation, 27 P. 
2d 946, 135 Cal.App. 627, rehear¬ 
ing denied 28 P.2d 384, 135 Cal. 
App. 627. 

Iowa.—Crozier v. Hawkeye Stages, 
228 N.W. 320, 209 Iowa 313. 

N.Y.—De Roire v. Lehigh Valley R 
Co.. 199 N.Y.S. 652. 205 App.Div. 
549. 

Tenn.—Oliver v. Union Transfer Co, 
71 S.W.2d 478, 17 Tenn.App. 694— 
Greyhound Lmes, Inc. v. Patterson, 
14 Tenn App. 652. 

Tex—Schaff v. Sanders, CivApp., 257 
S.W. 670, affirmed, ConfcApp., 269 
SW. 1034 

10 C.J. p 1029 note 99. 

23. N.J.—Fell V. West Jersey, etc, 
R Co.. 72 A 362, 77 N.J.Law 502 

10 C J. p 1029 note 2. 

24. Md —Baltimore, etc., R. Co v. 

State, 63 Md. 135. , 

10 C J. p 1029 note 3. 

25- Cal—Kilgore v. Brown, 266 P. 

297, 90 Cal.App 555 
Mo—Powell V St. Joseph Ry., Light, 
Heat & Power Co, 81 SW.2d 957, 
336 Mo 1016—Porter v. St Joseph 
Ry. Light, Heat & Power Co., 277 
S.W. 913. 311 Mo. 66—Kmchlow v. 
Kansas City, K. V. & W. Ry. Co, 
App., 264 SW 416—Timmons v 
Kum, App , 100 S W.2d 952—Alewel 
V East St Louis & S Ry. Co, 
App., 26 S.W 2d 869—Malone v. 
Greyhound Lmes, App., 22 S.W 2d 
199—Smith V Creve Coeur Dray- 
age & Motorbus Co., 296 S.W. 457, 
220 Mo App. 1122—^Heidt v. Peo¬ 
ple's Motorbus Co. of St- Louis, 
284 SW. 840, 219 Mo App. 683— 
Gibson V. Wells, App., 258 S W 1— 
Stofer V. Harvey, App, 204 S.W- 
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unless such evidence shows clearly what caused the 
I accident 2® He cannot avail himself of such pre¬ 
sumption, however, where he has agreed that there 
shall be no liability on the carrier for injury to the 
passenger.^7 The application of the res ipsa loqui¬ 
tur doctrine against a carrier as to a passenger in¬ 
jured in a collision is not waived by proof of the 
negligence of the other party to the collision.^® 

f. Bes Ipsa Loquitur; Applicability of Buie to 
Particular Accidents 

(1) In general 

(2) Collisions 

(3) Explosives 

(4) Derailments; wrecks of motor vehi¬ 

cles 

(5) * Machinery or appliances, and de¬ 

fects or breaks 

(6) Sudden jerks; premature or sudden 

starts 

(1) In General 

The res ipsa loquitur doctrine applies to many kinds 
of accidents, such as overturning of cars, thrown or 
falling articles, and the like. 

In the application of the general rule of res ipsa 
loquitur it has been held that the overturning or 
breaking down of a car or stagecoach is prima fade 
evidence of the carrier’s negligence.29 An acddent 
caused by the washing away of an embankment, the 
breaking down of a bridge, or other casualty con¬ 


nected with the maintenance of the roadway, is pri¬ 
ma facie evidence of negligence;^® but it will not 
be presumed, in the absence of proof, that the car¬ 
rier has exclusive possession of the tracks over a 
bridge owned by a municipality.^^ The presump¬ 
tion of negligence has also been held to arise where 
a passenger is injured during a fight between 
drunken passengers,®^ but no inference of failure to 
use due care for protection of a passenger arises 
merely from the fact that a fellow passenger com¬ 
mitted an assault and battery on plaintiflF.®® 

Falling or thrown articles. A presumption of 
negligence on the part of the carrier has been held 
to arise where a passenger is injured by an article 
thrown from a passing train,®^ as for example, a 
piece of coal,®® or sparks or cinders,®® or by the 
falling of some article in the car in which the pas¬ 
senger is being earned,®^ or by the falling of a pile 
of baggage.®® 

(2) Collisions 

In general, a prima facie case is made against the 
carrier when it is shown that a collision occurred in 
which the passenger was injured. 

As a general rule the happening of a collision 
between a tram or car on which a passenger is rid¬ 
ing, and another train or car of the same or another 
carrier, or with some obstruction on the track, 
whereby the passenger is injured, makes out a pri¬ 
ma facie case of negligence,®® and it is then incum- 


587—Kilroy v. Kansas City & K, 
V. Ry. Co., App., 195 S.W. 522 
10 C J p 1029 note 4 
2& Mo.—Smitn V. Creve Coeur Dray- 
age & Motorbus Co, 296 S.W 457, 
220 Mo App 1122. 

Evidence lield not to destroy xiglit 
to submit case on res ipsa loquitur 
doctrine —Hurley v. Missouri Pac 
Transp. Co.. App, 56 S W 2d 620, cer¬ 
tiorari quashed State ex rel. and to 
Use of Hurley v. Becker. 66 S.W.2d 
524, 334 Mo 537—^Malone v. Grey¬ 
hound liine^ Mo App, 22 S W.2d 199 

27. Pa.—Crary v. Lehigh Valley R 
Co. 53 A 363, 203 Pa 525. 93 Am 
S.R. 778. 59 LRA 815. 

10 C.J. p 1029 note 5. 

28. Cal —^Robison V. McAlister, 13 
P.2d 926—St. Clair v McAlister, 13 
P 2d 924.-216 Cal. 95. 

29. Kan —^Bean-Hogan v. Kloehr, 
175 P. 976. 103 Kan. 731, mtmg 
Corpus Juris with approval. 

10 C.J p 1029 note 6. 

aOL U.S.—Gleason v. Virginia Mid¬ 
land R Co., 11 S.Ct 859, 140 U.S. 
435. 35 LBd 458. reversing 16 D 
C. 350. 

10 C.J. p 1030 note 7. 


31. N. Y —^Meschneck v. Brooklyn, 
etc., R Co., 109 N.T.S, 594, 125 App. 
Div. 265. 

32. Pa—^Pittsburg, etc., R. Co. v. 
Pillow, 76 Pa 510. 18 Am.R. 424. 

33. N.J —^HoS V, Public Service Ry. 
Co,. 103 A 209, 91 H.J.Law 641, re¬ 
versing 101 A 404, 90 N.J.Law 386. 

34. Ark.—Missouri Pac R Co. v 
Angus. 65 S.W 2d 543, 188 Ark 300. 

Mo —^Thomas v St. Louis-San Fran¬ 
cisco Ry. Co., App., 293 S.W. 1051, 
citing Corpus Juris with approval. 
10 C.J. p 1030 note 10. 

35. Ky.—^Louisville, etc., R. Co. v. 
Reynolds, 71 S.W. 516. 24 KyL. 
1402. 

10 C J. p 1030 note 11. 

361. Ark—^Batte v. St. Louis South¬ 
western Ry. Co, 199 S.W. 907, 131 
Ark 568. 

Tex—Schaff v Sanders, Civ.App, 257 
SW. 670, affirmed. Com App., 269 
S.W. 1034 

37- Pa—Bickley v. Philadelphia & 
R. Ry. Co, 101 A 654, 257 Pa 369. 
10 CJ. p 1030 note 12. 

Artide f'-iUng from rack in car 
In railroad passenger’s action for 
mjunes sustained when struck by 
satchel which fell from rack over 
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passenger’s head, passenger had bur¬ 
den to show dislodgement of satchel 
was due to some cause railroad 
should have foreseea—Creahan v. 
Pennsylvania R Co, 187 A 51, 123 
Pa.Super 268. 

38. N.Y.—^Horowitz v. Hamburg- 
American Packet Co, 41 N.Y S 54, 
18 Misc 24, reversed on other 
grounds 43 N Y.S 1156, 14 App. 
Div. 631 

39. U S-—Southern Ry. Co v Hus¬ 
sey. CC.AMO.. 42 F.2d 70, 74 AL. 
R. 1172, certioran grranted 51 S. 
Ct. 75, 282 U.S 826, 75 L.Ed 736, 
affirmed 51 S Ct. 367, 283 US 136, 
75 LEd. 908—Chicago Rys Co v. 
Kramer. Ill. 234 F. 245, 148 C.C.A 
147. 

Ark—City Southern Ry Co. 
V Cockrell, 277 S.W. 7, 169 Ark. 
695. 

Kan.—Cloud v. Kansas-Oklahoma 
Traction Co., 173 P. 338, 103 Kan 
249. 7 AL.R. 1671. 

Mo.—^Lowder v. Kansas City Rys. 

Co., App., 221 S.W. 800. 

NY,—De Roire v. Lehigh Valley R. 
Co.. 199 N.Y.S 652, 205 App.Div. 
549, dtmg Corpus Juris with ap¬ 
proval—Pierson v. Interborough 
Rapid Transit Co., 172 N.YS. 492, 
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bent on defendant, in order to prevent a recovery, 
to prove that the injury was not due to its negli¬ 
gence but resulted from an inevitable accident or 
some cause against which human care and foresight 
could not have provided,^® or, having so alleged as 
an affirmative defense, that the accident and re¬ 
sulting injuries were caused solely and only by the 
negligence of the other party to the colhsion.^^ 
The presumption of negligence is the only pre¬ 
sumption arising from the fact of the collision,^^ 


and plaintiff has the burden of proving all other 
necessary elements of the case.**^ Plaintiff has the 
burden of proving negligence of the carrier in col¬ 
lision cases when the res ipsa loquitur doctrine does 
not apply and the doctrine will not apply when 
plaintiff’s evidence shows the collision was caused, 
not by the carrier’s negligence, but by the negli¬ 
gence of the other party to the collision.^^ 

It has been held that, where the respective agen¬ 
cies which cause a colhsion are not both within the 


184 AppDiv 67S, afflrmmff 168 N 
TS 425. 102 Misc 130, dismissal 
of appeal denied 123 N.B. 8S5, 226 
N.T 689, and aflSrmed 126 NE 920, 
227 NY. 666. 

Pa—Snyder v. Philadelphia & It Ry* 
Co., 130 A 398. 284 Pa. 59—Wil¬ 
liams V Philadelphia Rapid Transit 
Co., 101 A. 748, 257 Pa. 354—^Zea- 
man v Philadelphia Rapid Transit 
Co , 62 Pa Super. 463 
Tenn —^Illinois Central Ry. Co. v. 
Solinsky, 12 TennApp 389—Nash¬ 
ville Railway & Light Co. v. Owen. 
11 TennApp. 19. 

Tex—^Dallas Ry. Co. v. Skorodynski, 
Civ.App, 292 S.W 638. 

W'Va.—^Hodge v. Sycamore Coal Co, 
95 S.E. 808. 82 W.Va. 106. 

10 C J p 1032 note 27 

Particolar ac^ts canning coPision 
The facts constitutmg the negli¬ 
gence resulting in collision being 
peculiarly within the knowledge of 
defendant railway company, plaintifiE 
passenger was not bound to prove 
the particular acts of commission or 
omission upon the part of the em¬ 
ployees of defendant which caused 
the accident.—Arnett v Illinois Cent. 
R. Co, 176 N.W 322, 188 Iowa 540 

Pxima facie case of negligence shown 
by collisions 

(1) Caused by the parted sections 
of a train coming together—Steele 
v. Southern R Co. 33 S E. 509, 55 
SC 389. 74 Am.SR. 756—10 C.J. p 
1033 note 32. 

(2) Between a train or car with a 
bridge.—Wilkerson v. Comgan Cons. 
St R Co, 26 MoApp. 144, 

(3) Between motor carriers and 
objects on the side of the road. 

La.—Rowland v. Caddo Transfer & 
Warehouse Co, 5 La.App. 156— 
Weikel V. Caddo Transfer & Ware¬ 
house Co, 5 La.App. 146. 

Mo—Story v. People's Motorhus Co 
of St. Louis, 37 S.W.2d 898, 327 Mo 
719. 

(4) With a train or car of another 
line at a crossing—Clark v. Chicago, 
etc.. R Co. 29 S W 1013, 127 Mo. 197 
—^10 C J p 1033 note 30 

(5) With an animal on the track — 

Tates V United Rys Co of St. Louis, 
Mo.App.. 222 S.W. 1034—10 CJ. p 
1033 note 31 1 


Railroad motor cars 

In action against railroad for 
death of construction contractor en¬ 
gaged in riding on railroad motorcar 
m collision with motorcar operated 
by another contractor, res ipsa lo¬ 
quitur rule is not inapplicable on 
theory that motorcar operated by 
other contraotor was not under ex¬ 
clusive management and control of 
railroad, or on ground that contrac¬ 
tor was contributonly negligent in 
failing to keep reasonable lookout, 
since contributory negligence does 
not afitect application of res ipsa lo¬ 
quitur rule. The evidence showed 
that servant of railroad accompany¬ 
ing contractor had charge of motor¬ 
car and exclusive right to control its 
operation, so far as contractor was 
concerned, although contractor some¬ 
times drove car.—^International-Great 
Northern R. Co v. Lucas, Tex Com 
App, 99 S W 2d 297, reversing. Civ. 
App, 70 S W 2d 226, opimon correct¬ 
ed. Com App, 100 SW2d 97. 
Collision of airplanes see C.J S. title 
Aerial Navigation § 45. 

40. Cal—Scarborough v. Urgo, 216 
P. 584. 191 Cal 341—Carnahan v 
Motor Transit Co., 224 P. 143, 65 
Cal App 402. 

La—^Rowland v. Caddo Transfer & 
Warehouse Co., 5 La App 156— 
Weikel V. Caddo Transfer & Ware¬ 
house Co, 5 La App. 146 
Mo.—^Hulen v. Wheelock, 300 S ly 
479, 318 Mo 502—Stegmian v Peo¬ 
ple's Motorhus Co. of St. Louis, 
App, 297 SW 189. 193. 

10 C jr p 1033 note 28. 

Contraxy proof 

Implied negligence of owner of bus 
struck by truck, injuring passengers, 
may be removed by uncontradicted 
proof to contrary.—Cox v. Scott, 140 
A. 390, 104 N J.Law 371, reversing 
Cox V. Rosenvinge, 135 A. 59, 4 N J 
Misc. 949 

Effect of expi''nation 

While proof of occurrence of a col¬ 
lision makes out a prima facie case 
of negligence, which the carrier sued 
for injury to a passenger must repu¬ 
diate by proof, yet. when any expla¬ 
nation of the wreck is offered by de¬ 
fendant, the presumption falls, and 
the court should not then charge that 
the burden of proof is on the earner 
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to show that the wreck was not the 
proximate result of negligent opera¬ 
tion —anriar V. Panhandle & S. P 
Ry. Co , Tex Com.App, 248 S W. 34, 
reversing. Civ.App., 234 SW. 605 
Oral proof of due care 
A pnma facie case made by plain¬ 
tiff cannot be destroyed by oral 
proof tendmg to show due care by 
defendant, the sufficiency of such 
evidence being for the jury—Cecil v 
Wells, 259 S.W. 844, 214 Mo.App 193 
41. Cal—Crosby v. Pickwick Stages, 
Northern Bivision, 264 P. 346, 88 
Cal App. 799—Schropshire v. Pick¬ 
wick Stages, Northern Bivision, 258 
P. 1107. 85 CaLApp 216. 

ITo presumption of injury 
In favor of street railroad's pas¬ 
senger suing Its receivers, there is 
no presumption that she was injured 
at all in a collision, or consequently 
that her alleged condition resulted 
therefrom: the only presumption she 
can rely on is the presumption of 
negligence arising from the fact of 
collision —Stofer v. Dunham, Mo 
App., 208 SW. 641. 

43. Mo —Stofer v- Dunham, App, 
208 SW. 641. 

Matters for proof by plaintiff 

Injured passenger, relying on doc¬ 
trine of res ipsa loquitur, need prove 
only relation of passenger and car¬ 
rier, carrier's exclusive control of 
car, collision, consequent injury, and 
extent—Smith v. Creve Coeur Dray- 
age & Motorhus Co, 296 S W. 457, 220 
Mo.App. 1122. 

44u Mass —^Di Leo v. Eastern Massa¬ 
chusetts St. Ry. Co., 150 NE, 891. 
255 Mass 140. 

45. Cal —Gritsch v. Pickwick Stages 
System, 22 P.2d 554. 131 CaLApp 
774 

N.T.—Norris v. National Biscuit Co, 
215 NTS 478. 216 App.Div. 462. 

In action against carrier alone 
Where passenger suing stage own¬ 
er for injuries sustained in collision 
did not sue owner of other collid¬ 
ing automobile, and evidence war¬ 
ranted inference that operator of 
other automobile was alone guilty of 
negligence, res ipsa loquitur doctrine 
did not apply—Gritsch v Pickwick 
Stages System, 22 P.2d 554, 131 Cal 
App. 774. 
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control of defendant earner, a presumption of neg¬ 
ligence does not arise,^® but there is authority to 
the contrary.'*'^ 

Collisions between vehicles on highways. While 
it has been held that no presumption of negligence 
arises from a collision between a motor carrier and 
another vehicle on a street or highway,^* or be¬ 
tween a street car and a vehicle on a street or 
highway^® particularly where it is apparent that 
the vehicle was the cause of the accident,50 or 
where it is doubtful as to whether the car or the 
vehicle caused the accident,it has been held that 
collisions between a motor carrier and another 
vehicle on the highway raise a presumption of neg- 
ligence,®^ and where a street car causes a collibion 
with a vehicle on the street, a presumption of neg¬ 
ligence on the part of the carrier anses.®^ ^ pre¬ 
sumption of negligence cannot arise against both 
the car and the vehicle, unless it is apparent that 
they were joint instrumentalities in causing the in- 

jury.54 

As between different companies, it has been held 


that the fact of the collision and injury raises a 
presumption of negligence against the company 
carrying the passenger, but not against the other 
company,®^ and the doctrine of res ipsa loquitur 
does not apply against the carrier when the car in 
which plaintiff was riding was struck by a car fol¬ 
lowing it, but operated by another company.®® 
When both the carrier and the other party to the 
collision are sued by the passenger, the doctrine of 
res ipsa loqmtur does not apply as to such other 
party, who is obligated to exercise only ordinary 
care.®^ 

Jumping in fear of collision. A presumption of 
negligence on the part of the carrier has been held 
to arise where a passenger is injured by jumping 
from a car, in a well grounded fear that a collision 
is about to take place.®® 

Objects projecting from other trains. The pre¬ 
sumption of negligence has been held to arise where 
a passenger is struck by objects projecting from 
cars passing on adjoining tracks ®® 


46. Colo—Yellow Cab Co. v. Hodg¬ 
son, 14 P.2d 1081, 91 Colo. 365. 83 
ALR. 1156. 

NY —^Plumb V. Ricbmond Light & 
R Co, 187 3SrY.S. 38, 195 AppDiv. 
254. affirmed 135 N.K 504, 233 N. 
T. 285 

10 C J. p 1033 note 33. 

Tbis Corpus Juris text has been 
quoted as authority in support of 
the proposition that, in joint action 
against taxicab owner and driver 
of other automobile for injuries sus¬ 
tained by taxicab passenger m colli¬ 
sion resulting, “res ipsa loquitur” 
doctnne is inapplicable to 
owner, the other vehicle not being 
under his management and control. 
—Yellow Cab Co. v. Hodgson, 14 P. 
2d 1081, 91 Colo. 365, 83 A.LR. 1156. 

47. Iowa.—Crozier v. Hawkeye 
Stages, 228 NW. 320, 209 Iowa 313. 

Mo.—Zichler v. St. Liouis Pubhc 
Service Co., 59 SW.2d 654, 332 Mo. 
902—Cecil V. Wells, 259 SW. 844, 
214 MoApp. 193—Gibson v. Wells, 
App, 258 S.W. 1. 

4S. Heb —^Knight v. Lincoln Trac¬ 
tion Co., 255 NW. 774, 127 Neb 
447 

Va—^Riggsby v. Tritton, 129 S E. 
493, 143 Va. 903, 45 ALR 280, 
motion denied 133 SE. 580, 45 A. 
LR. 280. 

Burden of proof on pia.i-n-fci-ir 

Negligence must be determined 
from facts bringing about collision 
between motor bus and automobile, 
and burden is upon passenger, suing 
for personal injuries, to prove neg¬ 
ligence of bus driver as basis for 
recovery.—^Knight v. Lmcoln Trac- 

13 C.J.S.-92 


tion Co, 255 N.W. 774, 127 Neb 

447. 

46. Mass—Di Leo v. Eastern Mas¬ 
sachusetts St. Ry. Co., 150 NB. 
891, 255 Mass 140—Sandler v 

Boston Elevated Ry. Co, 130 N E 
104, 238 Mass 148—McNiff v. Bos¬ 
ton Elevated Ry. Co , 125 N.B 391, 
234 Mass 252. 

Pa.—Wilkerson v. Pittsburgh Rys 
Co. 163 A. 909, 309 Pa. 381— 
Welsh V. 'Jump House Wrecking 
Co. of Pennsylvania, 159 A. 170, 
306 Pa 228—^Appenzeller v. Phil¬ 
adelphia Rapid Transit Co., 163 A 
387, 107 Pa Super. 319—^Zolden v. 
Shenango Valley Traction Co., 941 
Pa Super. 191. 

10 C J. p 1033 note 34. 

! 50- N Y.—^Plumb v. Richmond Light 
& R Co., 135 N.E. 504, 233 N.Y. 
285, affirming 187 NY.S. 38, 195 
App.Div. 254. 

10 C J. p 1033 note 35. 

51, Cal—^Harrison v. Sutter St. R 
Co., 66 P 787. 134 CaL 549. 55 L. 
RA. 608 

10 C.J p 1033 note 36. 

52. Cal.—Scarborough v. TTrgo, 216 
P 584, 191 Cal. 341—Strock v. 
Pickwick Stages System, 290 P. 
482, 107 Cal App. 298—Carn^ibflTi v 
Motor Transit Co, 224 P. 143. 65 
Cal.App. 402, 

Iowa.—Crozier v. Hawkeye Stages. 
228 N.W. 320, 209 Iowa 313 

La—^Thibodeaux v. Star Checker Cab 
Co, App, 143 So. 101—Dawson v 
Toye Bros. Yellow Cab Co., 131 So 
716, 15 La App 326 

N J.—Cox V. Scott, 140 A. 390. 104 
N J Law 371, reversmg Cox v 

1457 


Rosenvmge, 135 A. 59, 4 NJMisc 
949. 

Okl —A & A Taxicab Co. v. Bass, 
58 P.2d 567. 

Bear end. collision 

Doctrine of res ipsa loquitur ap¬ 
plies where motor bus driven m ex¬ 
cess of lawful statutory speed col¬ 
lides with automobile going in same 
direction.—Pickwick Stages Corpora¬ 
tion V. Messmger, 36 P.2d 168, 44 
Ariz. 174. 

5^ Cal —Atkinson v. United Rail¬ 
roads of San Francisco, 234 P 863, 
71 Cal App 82 

Mo.—Zichler v. St Louis Public 
Service Co.. 59 S W.2d 654, 332 Mo. 
902 

10 C J p 1034 note 37 

54- Cal—Harrison v Sutter St. R. 
Co, 66 P. 787, 134 Cal 549, 55 L.R 
A. 60S. 

55- Md—Cumberland & Westemport 
Transit Co. v Metz, 149 A 4, 15S 

I Md 424, reargument denied 149 
A 565, 158 Md 424, and appeal 
dismissed American Oil Co. v 
Metz, 51 set. 40, 282 U.S 801, 75 
LEd. 720. 

10 C J. p 1034 note 39. 

56- Ind—Union Traction Co of In¬ 
diana V Mann, 124 NE 510, 72 
Ind App. 50 

57- Ind—Union Traction Co of In¬ 
diana V. Alstadt, 143 NE 879, 195 
Ind. 389. 

5S. Del.—Eaton v. Wilmington City 
R Co., 75 A 369, 24 Del 435. 

,10 C.J. p 1034 note 40. 

5®- N.Y.—^Breen v. New York Cent,, 
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(3) Explosives 

Negligence is generally presumed when the passen¬ 
ger’s injury results from an explosion on or about the car 
in which he is riding. 

Injuries to a passeng^er caused by an explosion on 
or about the car in which he is riding:,^® such as by 
an explosion of the boiler of the locomotive,®^ or 
of the controller box of an electric car,®^ or of a 
lamp in the car or other vehicle,®^ have been held 
to make out a prima facie case of neglig^ence on the 
part of the carrier unless it is evident that the ex¬ 
plosion was such that it could not have been pre¬ 
vented by that high degree of care required of car¬ 
riers®^ or the carrier shows it occurred through no 
fault of his own.®® 


(4) Derailments; Wrecks of Motor Vehicles 

A presumption of negligence arises when injuries are 
shown to have been received by a passenger in a derail¬ 
ment accident, or when a motor carrier runs off the 
road. 

Applying the rule previously stated, that negli¬ 
gence is not to be inferred from the mere happen¬ 
ing of an accident, it has been held that derailment 
of a car, in and of itself, is not evidence of neg¬ 
ligence;®® but generally a presumption of negli¬ 
gence with regard to the condition of the track, 
roadbed, or machinery, or with regard to the opera¬ 
tion of the train, arises where injuries are shown to 
have been received by a passenger in a derailment 
accident,®^ or, by analogy, when a motor vehicle 
leaves the road or highway,®® and places on de- 


etc., R Co.. 16 N.E. 60, 109 K.T. 
297, 4 Am.S.R 450. 

10 C J. p 1034 note 41. 

60. Ark.—Butler County E- Co. v. 
Lawrence, 250 S.W. 340, 158 Ark. 
271. 

10 C.J. p 1037 note 56. 

Tke bnrdeiL was on car- 

ximr to overcome the presumption 
that an explosion of the boiler of the 
motor car m which plaintifC was rid¬ 
ing resulting m injury to plamtiff 
was not due to its negligence.—But¬ 
ler County R. Co. v- Lawrence^ 250 S. 
W. 340, 158 Ark. 271. 

61. Mo.—Kelly v. Chicago, etc., R 
Co, 87 S.W. 583. 113 Mo.App- 468, 

10 C.J. p 1037 note 57. 
ea. Kfl.n_ —Woods V. Ksjisas City, K. 
V. & W. R. Co., 8 P-2d 404, 134 
EAn. 755. 

10 C J. p 1037 note 58. 

CkxmplicatloiL of ■macw-n-ugr ^ no ex¬ 
cuse 

That machinery of street car is 
complicated does not exclude appli¬ 
cation of res ipsa loquitur to case 
of passenger injured when controller 
of car exploded, causing him to 
jump.—Colorado Springs & Intemr- 
bah Ry. Co. v. Reese, 169 P. 672, 69 
Colo. 1. 

63L IT J.—Hughes v. Atlantic City, 
etc.. R. Co., 89 A. 769, 85 N.J. 
Law 212, LR.A.1916A 927. 

N.T—Wilkie V. Bolster, 3 E.D.Smith 
327. 

64. Mass.—Bigrwood v. Boston, etc. 
R Co., 95 N.E. 751, 209 Mass. 345, 
35 LRA..ITS., 113. 

65. Colo.-—Colorado Springs A In- 
terurban Ry. Co. v. Reese, 169 P. 
572. €9 Colo 1. 

66. Mich.—^Bury v. Detroit United 
Ry, 164 IT.W. 460. 198 Mich. 447. 

67. U.S—^Lehigh Valley R. Co. v. 
Ciechowski, C.CA-ITY, 10 P.2d 82, 
certiorari demed 46 SCt. 352, 270 
IJ.S. 654, 70 L.Ed. 783—^Pennsyl¬ 
vania Co. V. piark, CCA.Ohio, 266 
P. 182. 


Ala.—Central of Georgia Ry. Co. v. 
Robertson, 91 So 470, 206 Ala 
578—Central of Georgria R Co. v. 
Robertson, 83 So. 102, 203 Ala- 
358. 

Cal.—^Lawrence v. Pickwick Stages, 
Northern Division, 229 P. 885, 68 
Cal.App 494—^Morgan v. Southern 
Pac. Co, 187 P. 74, 45 Cal App 229. 
Ill—Feldman v. Chicago Rys. Co, 
124 NE 334, 289 IlL 25, 6 A.LR. 
1291, reversing 212 Ill App. 482— 
Klaustermeier v. St. Louis, S. & P. 
IL R., 222 Ill App. 374—Kanter v. 
St. Louis, S. & P. R. R., 218 Ill. 
A-Pp. 565. 

Ind.—Union Traction Co. of Indiana 

V. Morris, 136 NJEl 861, 193 Ihd. 
313. 

Iowa.—^Lewis v. Cedar Rapids & I. 
C. R. & Light Co., 167 NW. 588, 
183 Iowa 725, LR.A1918E 826. 
Kan.—Cloud v Kansas-Oklahoma 

Traction Co., 173 P. 338, 103 Kan. 
249, 7 A.L.R. 1671 

La.—Wade v. Houston & S. R. Co., 
72 So. 220, 139 La. 759. 

Mass—Gilchrist v. Boston Elevated 
Ry., 172 NB. 349, 272 Mass. 346. 
Miss.—Columhus & G. Ry. Co. v 
Phillips. 133 So 123, 160 Miss. 390 
Mo.—^Trowbridge v. Fleming, 269 S. 
W- 610—Watson v. Chicago Great 
Western R. Co., 287 S.W. 813, 221 j 
MoA.pp. 621—Jackmann v. St 
Louis & H. Ry. Co, App., 187 S 

W. 786, 

Ohio—Scrabic v. Cincinnati, N O. & 
T P. Ry Co, 182 N.E.-528, 42 
Ohio App. 473—Lake Shore Elec¬ 
tric R Co V. Hobart, 13 Ohio Cir 
Ct,N.S, 592. 

Pa.—Shaughnessy v. Director Gener¬ 
al of Railroads, 118 A. 390, 274 
Pa. 413, 23 AL.R 1211. 

Tex —Dowdy v. Southern Traction 
Co., Com.App, 219 S.W. 1092, re- 
versmg. Civ App, 184 S.W 687— 
Texas & P. Ry. Co. v- Stivers, 
Civ App., 211 SW. 319 
Va.—Virginia Electric & Power Co. 
V. Lowry, 184 S.E 177—Chesa¬ 
peake & O Ry Co. V. Baker, 143 S. 
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E. 299, 150 Va 647, addendum to 
opinion denying rehearing 141 SE 
753, 149 Va. 549, denying rehear¬ 
ing 140 S.E. 648, 149 Va 5^t9— 
Hines V. Beard, 107 SB 717, 130 
Va. 286. 

W.Va—^Thomas v. Monongahela Val¬ 
ley Traction Co, 112 SE. 228, 90 
W.Va. 681 

10 C J. p 1034 note 42. 

Extent of presumption 

Presumption of railroad's negli¬ 
gence merely relieves one injured of 
necessity of alleging and proving 
specific negligence —^Bond v St 
Louis-San Francisco Ry. Co., 288 S 
W. 777, 315 Mo. 987. 

Derailment after collision 

(1) Although train collided with 
object not within carrier's control, 
the presumption of breach of duty 
persists, and the derailment and re¬ 
sulting injury charges the earner 
with the burden of exculpating it¬ 
self from presumable negligence — 
De Roire v. Lehigh Valley R Co, 
199 N.TS 652, 205 App.Div. 549. 

(2) When a derailment results 
from a collision of a passenger tram 
with an aniTnal on the track, a pre¬ 
sumption of negligence arises 
agamst the earner, which can be 
rebutted by the earner only by 
showing that it was free from neg¬ 
ligence, and to meet this burden ^ 
must show that in all matters which 
might have been connected with the 
accident it has exercised that high 
degree of care, skill, and foresight 
which is required of it by the nature 
of the business.—^Eastern Texas 
Electric Co. v. Kappe, Tex Civ.App, 
235 SW. 253, error refused. 

(3) Where a passenger train col¬ 
lides with a freight on a side track 

' and IS derailed, a presumption of 
negligence arises as a fact—Wichita 
Falls, R. & Fort Worth R Co. v. 
Baker, Tex Civ.App., 242 S W. 273 
68 l CaL—Mansfield v. Pickwick 
Stages, Northern Division, Inc., 229 
P. 890, 68 Cal App. 507—Leitert v 
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fendant the burden of accountings for the derailment 
and showing that it was without negligence on the 
part of its employees, or that the accident could not 
have been prevented by the exercise of the highest 
degree of care compatible with the prosecution of 
Its business®® The presumption may be rebutted 
by evidence which makes it equally probable that 
the derailment was not due to negligence on defend¬ 
ant’s part,7® even without showing what caused the 
derailment,^^ or it may be rebutted by evidence 
showing that it was caused by the acts of some third 
person,^^ or by vis major ;73 hut proof that the de¬ 
railment occurred from some unaccoimtable cause 
has been held insufficient to overcome the pre¬ 
sumption.^^ 

While plaintiff need not show any negligence 
causing the derailment, if he alleges general neg¬ 
ligence, he may show specific defects without d^ 
stroying the presumption of negligence on the car¬ 


rier's part,7® and the right of a passenger to the 
inference of negligence arising from a motor vehi¬ 
cle’s leaving the road is not lost by his introducing 
evidence of the topography of the country and the 
general surroundings of the scene of the accident,^® 
nor testimony as to how the overturning of the 
vehicle occurred.^^ The doctrine of res ipsa loqui¬ 
tur does not apply when the cause of the derail¬ 
ment is definitely shown by positive evidence.^® 

The presumption that a traveler at a railroad 
crossing exercised due care because his own safety 
was involved does not apply to the driver of a mo¬ 
tor carrier running off the road.^® 

The res ipsa loquitur doctrine does not apply 
where the carrier had no control or management of 
the train derailed, but the burden is on plaintiff to 
show that the negligence of the railroad, which 
hired its equipment and employees to the owner of 
the train, caused the accident.®® 


Pickwick Stagres, Northern Divi- 
sion, 229 P. 889, 68 Cal App. 504— 
Xiawrence v. Pickwick Stagres, 
Northern Division, 229 P. 885, 68 
CaLApp. 494—Wrigrht v. Tosemite 
Transp. Co, 175 P. 906, 38 CaL 
App. 782—Wright v. Xosemite 
Transp. Co., 175 P. 905, 38 CaLApp. 
277. 

Or.-—Francisco v. Circle Tours Sight¬ 
seeing Co, 265 P. 801, 125 Or. 80 
-^oblentz v. Jalof^ 239 P. 826. 115 
Or. 656. 

Tenn—Oliver v. Union Transfer Co., 
71 S.W.2d 478, 17 Tenn App. 694— 
Greyhound Lines, Inc., v, Patter¬ 
son. 14 Tenn.App. 652. 

69. U.S.—Lehigh Valley R Co. v. 
Ciechowski, CC.A.N.Y., 10 F.2d 82, 
ceitiorari denied 46 SCt. 352, 270 
XJ S. 654, 70 L.Ed. 783—Chicago, M. 
& St. P. Ry. Co. V. Irving, Wash., 
234 P. 562, 148 C C.A. 328. 

Ala.—Central of Georgia Ry. Co. v. 
Robertson, 91 So 470, 206 Ala 578 
—Central of Georgfia R. Co v. Rob¬ 
ertson, 83 So. 102, 203 Ala 358. | 

Cal —Morgran v. Southern Pac. Co., I 
187 P. 74, 45 Cal App. 229 

ni —^Ranter v. St. Louis, S. & P. R. j 
R., 218 RLApp. 565. 

Mo—Scheipers v. Missouri Pac. R. 
Co, 298 S W. 51—Bond v. St. 

Louis-San Francisco Ry. Co, 288 
SW 777, 315 Mo. 987—Trowbridge 
V Fleming, 269 S.W. 610—Crajg v. 
United Rys. Co. of St. Louis, 185 
SW. 205. 

Pa.—Shaughnessy v. Director Gen¬ 
eral of Railroads, 118 A. 390, 274 
Pa. 413, 23 A.L.R. 1211—Doud v. 
Hines, 112 A. 528, 269 Pa. 182. 

Tex—Dowdy v. Southern Traction 
Co., Com.App., 219 SW. 1092, re¬ 
versing, Civ App , 184 S W. 687. 

Va.—Chesapeake & O. Ry. v. 


Baker, 140 S.E 648, 149 Va, 549, 
rehearing denied 141 S.E. 753, 149 
Va. 549, addendum opinion 143 S 
B. 299, 150 Va 647. 

WVa.—^Thomas v. l^onongahela Val¬ 
ley Traction Co., 112 SE. 228, 90 
W.Va. 68L 

10 C.J. p 1035 note 43. 

TO- Ga.—Florida Cent, etc., R. Co. v. 

Rudulph, 38 S.E. 328, 113 Ga. 143. 
10 C.J. p 1036 note 44. 

7L Tex.—^Davis v- Galveston, etc., 
R. Co, 93 S.W. 222, 42 Tex.Civ. 
App. 55. 

10?C.J. p 1036 note 46. 

72L U S.—Chicago, M. & St. P. Ry. 
Co. V. Irving, Wash, 234 F. 562, 
148 C.aA. 328. 

10 C J. p 1036 note 46. 

Burden, of proving va->>fi9>if«>m on. de¬ 
fendant 

Burden was on carrier to prove 
that wreck was caused by malicious 
tampering with switch and that car¬ 
rier was not negligent in failing to 
discover condition in time to avert 
accident—Sman v. Atchison, T. & S. 
F. Ry. Co., 284 P. 1041, 103 Cal. 
App. 703 

Circumste-ntiai evidence of vandal¬ 
ism 

Where a passenger shows that 
there was a derailment which caused 
her injuries, and the earner pro¬ 
duces circumstantial evidence tend¬ 
ing to show that the derailment was 
due to vandalism, plaintiff must 
show negligence by a preponderance 
of the evidence—Chicago, M. & St. 
P Ry. Co. V Irving, Wash., 234 F. 
562, 148 CCA. 328. 

73. Mont.—Pierce v. Great Falls, 
etc. R. Co, 56 P. 867, 22 Mont. 
445. 

10*C.J. P 1036 note 47. 
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74!. Tex —Houston, etc., R Co. v. 
Lindsey, 110 S W. 995, 51 Tex Civ. 
App. 67- 

10 C X p 1036 note 48. 

75b Mass —Gilchrist v. Boston Ele¬ 
vated Ry. 172 NE. 349. 272 Mass. 
346. 

Ohio.—Scrabic v. Cincinnati, N. O 
& T. P. Ry Co., 182 N.E. 528. 42 
Ohio App. 473. 

10 C J. p 1036 note 49. 

7R. Cal —^Mansfield v. Pickwick 

Stages, Northern Division, Inc., 229 
P. 890. 68 CalA^pp. 507. 

77. Cal.—Seney v. Pickwick Stages, 
Northern Division, 255 P. 279, 82 
Cal.App. 226. 

78- Va.—Chesapeake & O Ry. Co v. 
Baker, 141 S E. 753, 149 Va 549, 
denying rehearing 140 S E. 648. 149 
Va 549, addendum opinion 143 S. 
E. 299. 150 Va. 647. 

Defective rail 

Doctrine of res ipsa loquitur held 
inapplicable to derailment due to 
transverse fissure in rail, being ap¬ 
plicable only in absence of positive 
evidence.—Chesapeake & O Ry. Co. 
V. Baker, 141 SE. 753. 149 Va 549. 
denying rehearing 140 S.E. 648, 149 
Va 549, addendum opinion 143 S E. 
299, 150 Va 647. 

78. W.Va—Venable v Gulf Taxi 
Line, 141 S.E. 622, 105 W.Va 156_ 

80. U.S.—Sasmowski v Boston & 
M. R. R, CCA.Mass, 74 P.2d 628. 
Circus train transported under con¬ 
tract 

Doctrme of res ipsa loquitur held 
inapplicable in action against rail¬ 
road for death of circus employee 
resulting from derailment due to 
dropping of drawbar which coupled 
circus cars, where railroad under its 
contract to transport circus train 
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An allegation of willful injury to a passenger re¬ 
sulting from a derailment cannot be sustained by 
a prima facie presumption of the carrier’s negli¬ 
gence resulting from an unexplained derailment.*^ 

(5) Machinery or Appliances, and Defects 
or Breaks 

Negligence is presumed where an accident occurs 
through the breaking, or defective condition, of machin¬ 
ery or appliances by means of which the passenger is 
earned. 

Where an accident causing injuries to a passen¬ 
ger occurs through the breaking, or the defective 
condition of some portion, of the machinery or ap¬ 
pliances by which the passenger is carried, a prima 
facie case of negligence on the part of the carrier 


is made out*^ It is then incumbent on the earner, 
in order to prevent a recovery, to show that the in¬ 
jury occurred without any negligence on its part, 
and that it was the result of an inevitable acci¬ 
dent.** The passenger does not have the burden 
of proving latent defects in appliances and defend¬ 
ant’s knowledge thereof.*^ Negligence is not in¬ 
ferable from the fact that a passenger fell in alight¬ 
ing from a car because of the height of the running 
board.*® A passenger, catching his foot on a step 
while alighting from a vehicle, must prove that the 
injuries were caused by a visible defect which the 
carrier could have discovered.** The rule does not 
apply to a case where the injury results from some 
defect in the floor of the vehicle, perfectly visible 
to the passenger* 7 or from striking a seat pedestal 


bad no control over circus cars.— 
Sasinowski v. Boston & M. R R., C. 
C A.Mass , 74 F.2d 628. 

81- Ala—Knight v. Tombigbee Val¬ 
ley R Co., 67 So. 238. 190 Ala. 
140. 

US—May Department Stores 
Go. V. Bell, aaA.Mo. 61 P 2d 830. 
Cal —Sander v. Los Angeles Ry. 
Corporation, 175 P. 901, 38 Cai. 
App. 222. 

Fla —^Tampa Electric Co. v. Va- 
voudes, 149 So 584, 111 Pla 524. 

Ill —Appel V. Alton, O & St. L. 

Traction Co., 207 Ill App. 562, 
Kan.—Cloud v. Kansas-Oklahoma 
Traction Co., 173 P. 338, 103 Kan. 
249. 7 A.L.R 1671. 

Ky—Consolidated Coach Corporation 
V- Hopkins, 14 S W.2d 768, 288 Ky. 
184. 

La.—^Martin v. Interurban Transp 
Go.. 131 So. 514, 15 La App. 256. 
Md —Smith V. Blue Ridge Transp 
Co., 191 A. 66. 

N J.—Barney v. Hudson & M. R Co., 
145 A 5. 105 N.J.Law 274, af¬ 
firmed 148 A 917, 106 isr J Law 230, 
231—^McPherson v. Hudson & M R 
Co. 127 A. 23. 100 NJ.Law 262, 
modified on other grounds 128 A. 
231, 101 NJLaw 410. 

Pa—De Marchi v Central R Co of 
New Jersey, 107 A. 703, 264 Pa 
321—Finnegan v. Delaware River 
Ferry Co., 68 Pa.Super. 428. 

10 C J. p 1036 note 51. j 

Nature of inference 

When a passenger shows that he 
was injured through some defect in 
appliances of carrier, which might 
have heen prevented by due care, 
jury may infer negligence, unless 
carrier proves that due care was ex¬ 
ercised, which inference is a legal 
inference in sense that it is permit¬ 
ted by law, but not in sense that it 
IS required.—^McPherson v. Hudson 
& M. R Co. 128 A 231, 101 NJ. 
Law 410, modifymg 127 A. 23, 101 
N.J.Law 262. 


Ses ipsa loquitur doctrine h^d 
applicable where iniuries are caused 
by; 

(1) Blowout of tire.—Brisolara v. 
Caddo Transfer & Warehouse Co, 
127 So 57, 13 La App. 27. 

(2) Breaking of an axle.—Clarke v 
Cardinal Stage Lmes, 31 P2d 1, 139 
Kan. 280—10 CJ. p 1037 note 53. 

(3) BreaJung of wheel—Sakowski 
V. Baird, 69 SW.2d 649. 334 Mo. 951 
—10 C J. p 1037 note 52. 

(4) Breaking of seat.—Rosenbaum 
V. Union Ry. Co., 169 N Y S 456. 

(5) Breaking of strap on fare reg¬ 
ister permitting conductor to fall on 
passenger.—^Batch v. Helena Light & 
Ry. Co, 159 P. 411. 52 Mont. 517. 

(6) Breaking of tie rod.—Marian 
V. Interurban Transp. Co., 131 So 
514, 15 La App 256. 

(7) Breakmg suddenly of glass 
window.—^Bressler v. New York Rap¬ 
id Transit Corporation, 13 NE2d 
772, 277 N.Y. 200, reversing 297 N 
YS 336, 251 AppDiv 890—Naylor 
V. Erie R. Co. 278 NY.S 837, af¬ 
firmed 283 N.YS. 996, 246 AppDiv. 
548. 

(8) Defective door.—Schlossberg 
V. New York Rys. Co., 171 N.Y.S. 
255. 

(9) Defective seat.—Smith v. Blue 
Ridge Transp. Co., Md, 191 A. 66. 

(10) Defective step —^Fitzgerald 
V. Boston Elevated Ry. Co., 174 N 
E. 490, 274 Mass. 287. 

(Ij) Defective trapdoor—Johnston 
V. Director General of Railroads, 133 
A. 158. 286 Pa 166. 

(12) Palling pole—Stewart v. 
Barre & Montpeher Traction & Pow¬ 
er Co, 111 A. 526, 94 Vt 398. 

(13) Shock of electricity because 
of a defect in the insulation or oth¬ 
er appliances. 

Miss —Gulfport & Mississippi Coast 
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Traction Co. v. Hicks, 76 So 873, 
116 Miss 164 

N J —^McICittrick v. Public Service 
Ry. Co, 128 A. 226, 101 N. J Law 
262. 

10 C J, p 1037 note 54. 

(14) Trolley wire. 

Ill—^Jensen v East St. Louis Ry 
Co , 202 HLApp 583. 

Ky—Kentucky Traction & Terminal 
CJo V. Roman’s Guardian, 23 SW 
2d 272. 232 Ky. 285. 

Inference of defective appliance 
That a door of an interurban car 
equipped with an automatic catch oi 
spring to keep the door open closed 
on a passenger’s hand spoke for it¬ 
self, and raised an inference that the 
catch was defective, although there 
was testimony that after the acci¬ 
dent the conductor exanmned the 
catch and found it in good condi¬ 
tion—Anderson v. Kansas City Rys 
Co.. 233 SW. 203, 290 Mo. 1. 

83. Ala—Central of Georgia R Co 
v. Robertson, 83 So 102, 203 Ala, 
358. 

Md —Smith V. Blue Ridge Transp 
Co, 191 A. 66. 

Mo —Kmchlow v. Kansas City, K 
V & W Ry Co., 264 S W. 416 
N.J —^McKittnck v. Public Service 
Ry. Co., 128 A. 226. 101 NJLaw 
262. 

Pa—^De Marchi v. Central R. Co. of 
New Jersey, 107 A. 703, 264 Pa. 
321. 

10 C J. p 1037 note 55. 

84. Ky—Consolidated Coach Corpo¬ 
ration V. Hopkins, 14 S.W 2d 768, 
228 Ky. 184. 

8& Mass—^Kinnamey v. Milford & 
U. St. Ry Co.. 134 NE, 614. 241 
Mass. 127. 

86. N.J —^Heinige v Little Ferry 
Bus Line. 171 A 135, 12 N.JMisc. 
213. 

87- Kan.—Cloud v. Kansas-Okla¬ 
homa Traction Co. 173 P. 338, 103 
Kan. 249. 7 A.L.R 1671. 
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which projected because the top had been pushed 
back.** 

Breaking of glass; falling windows. While it 
has been held that negligence may be inferred from 
the breaking of glass, resulting in injury to a pas¬ 
senger,*® and that where glass falls from a window 
suddenly and without warning the burden is on the 
earner to show its freedom from negligence,®® 
so where, in the case of breaking of glass, the facts 
and circumstances show that the accident could not 
have happened if the carrier had used ordinal^ 
care,®i the doctrine of res ipsa loquitur has been 
held inapplicable in an action for injuries resulting 
from the breaking of a window due to its sudden 
and unexplained fall where the window was sub¬ 
ject to the passenger’s control®^ or to the breaking 
of a window where there was nothing to show the 
cause thereof, or any defect,®* or to the falhng out 
of a cracked glass, of which defendant was not 
charged with notice.®'* 

The doctrine of res ipsa loquitur does not apply 
agamst an initial carrier to the breaking of a car 
window after the car has passed from the initial 
earner into the custody of another carrier.®® 

A passenger injured by the sudden falling of a 
window has the burden of proving the carrier’s neg¬ 
ligence, the mere unexplained falling of the window 
not being evidence of negligence.®* 


Property belonging to and taken by a passenger 
into a car of a carrier is not an appliance of trans¬ 
portation, within the rule that, where an injury re¬ 
sults from something improper or unsafe in the 
appliance of transportation, the burden is on the 
carrier to prove that such injury did not result 
from its negligence.®^ 

Ice and snow. The burden is on the earner to 
rebut the inference of negligence arising from 
snow and ice on the steps of its conveyances.®* 
Plaintiff has the burden of showing icy condition 
was known to the carrier or had existed long 
enough that by the exercise of due care it could 
have been discovered and remedied.®® 

(6) Sudden Jerks; Premature or Sudden 
Starts 

The earner is presumed to have been negligent when 
it is shown that the injuries resulted from an unusual 
or extraordinary jerk or a sudden and unusual stop, or a 
sudden start while the passenger was boarding or alight¬ 
ing; but no such presumption arises merely from the 
fact of jerking or jolting, or stopping and starting. 

As to injuries resulting from the sudden move¬ 
ment of a train or car, causing a jerk or jolt, the 
burden of proving which is on plaintiff,^ it has been 
held that the fact of the jerk or jolt itself, when 
proved as being unusual or extraordinary in its na¬ 
ture, is pnma facie evidence of negligence, the 
burden then being on defendant to show freedom 


88. Mass—^Mulry v. Boston Elevat¬ 
ed By. Co , 179 N.E 595, 278 Mass. 
210, 78 AliR. 1372. 

■89. N.J.—Wirtb v. Hudson & M. R 
Co.. 194 A. 143, 119 NJJja.w 25— 
Scilimbracca v. Central R, Co. of 
New Jersey, 146 A. 665, 7 N.J. 
Misc. 635, affirmed 152 A. 920, 107 
NJ.Ijaw 192. 

80- La.—^Hart v. Gulf. M. & N. R. 

Co., App, 167 So. 166. 

Mo—^Penmfold v. St. Louis Public 
Service Co., App., 59 S W 2d 713. 

9L Wis —Sommerfield v. Chicag^o. 
N. S & M. R. R., 180 N.W. 847, 
173 Wis. 191. 

82- Conn.—^Briganti v. Connecticut 
Co, 175 A. 679. 119 Gonn. 316 

83. N.Y.—McRiTiTiey vr New York, 
W. & B. Ry. Co.. 179 N.Y.S. 535. 
Wis.—Sommerfield v. Chicago, N. S. 
& M. R R., 180 N.W. 847, 173 Wis 
191. 

^4- N.Y—Bressler v. New York 
Rapid Transit Corporation, 1 N.E 
2d 828, 270 N Y. 409. reversing 
282 NYS. 120, 245 App.I>iv. 814 
—^Bressler v. New York Rapid 
Transit Corporation, 297 N.Y.S 
336. 251 App-Biv. 890. 

3R* TJ S.—^Louisville & N. R. Co. v I 


Chatters, La, 49 SCt 329, 279 TJ. 
S. 320, 73 LBd. 711, reversing-, 
CCA 26 F 2d 403. which affirmed, 
DC, Chatters v. Louisville & N. 
R. Co., 17 F.2d 305, and certiorari 
granted 49 SCt 26, 278 U.S. 590, 
73 LEd. 523. 

86. Mass.—Scott v. Boston Elevated 
Ry. Co., 176 NE 530, 276 Mass 
21—^Luca V. Extern Massachu¬ 
setts St. Ry. Co, 171 NB 664, 271 
Mass. 410. 

N.C—Saunders v. Norfolk & W. Ry. 
Co., 117 S.E. 4, 185 Na 289. 29 
A.LR. 1258. _ 

However, it has been held that, 
where a window falls on the arm of 
a passenger, the happening of the 
accident raises a presumption of 
negligence on part of the railroad 
company—Paynter v. Atlantic City 
R. Co., 62 Pa Super. 455. 

87- N.Y —Dusenbury v. Delaware, 
L. & W. R. Co.. 158 N.Y.S. 681, 95 
Misc. 241. 

XTo presnmptioii 

That baggage is in the aisle and 
a passenger stumbles over it does 
not raise a presumption of negli¬ 
gence on the part of the street rail¬ 
road—Selman v. City of Detroit, 278 
N.W. 112, 283 Mich. 413. 
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88. Minn.—Gegere v Chicago & N 
W Ry Co, 220 N.W. 429, 175 
Minn 96 

88- Mo —Blankenship v. St Louis 
Public Service Co., 71 SW.2d 723. 
Mont—^Heck v. Northern Pac Ry. 

Co, 196 P. 521. 59 Mont. 106. 
N.J—Gnffin v. Hohorst, Inc., 185 A. 

535, 14 N.JMisc. 421. 

Wis —Ennis v. Milwaukee Electric 
Ry. & Light Co.. 232 N.W. 540, 202 
Wis 277. 

Presence of Ice on step of defend¬ 
ant’s bus, causing alighting passen¬ 
ger's fall, does not invoke res ipsa 
loquitur doctnne.—Griffin v. Ho¬ 
horst 185 A. 535, 14 NJ.Misc. 421. 

Matter within carrier’s knowledge 
Passenger, who slipped on icy step 
when boarding street car, need not 
show that icy condition of step ex¬ 
isted when car left car bam in or¬ 
der to recover, since such informa¬ 
tion lay peculiarly with street rail¬ 
way—Olszowy V. Cleveland Ry. Co., 
192 N.E 366, 47 Ohio App. 529. 

1- Kan—Wall v. Union Traction 
Co., 196 P. 434, 108 Kan 531. 

Va.—^Elllis v. Virginia Ry & Power 
Co. 110 SE 382, 132 Va. 24. 

10 C.J. p 1030 note 15. 
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from negligence on its part;^ and it is not neces¬ 
sary for plaintiff to go further and to show that 
the jerk or jolt was not in the course of the ordi¬ 
nary operation of the road,® but the presumption 
of negligence becomes conclusive unless it is shown 
that the jerking or jolting of the car was unavoid¬ 
able in the exercise of the highest degree of care.^ 
Thus a prima facie case has been held to be made 
out, under the doctrine of res ipsa loquitur, where 
it is shown that the passenger was injured by rea¬ 
son of the sudden and unusual lurching or jerking 
of a moving train or car, causing him to be thrown 
therefrom,® or by the sudden and unusual stopping 
of a train or car, causing him to fall,® or by reason 
of the sudden starting of a car while the passenger 


was boarding or alighting therefrom, after it had 
stopped,^ or almost stopped,® at a regular stopping 
place. 

Where jerk or jolt not unusual. On the other 
hand, the mere fact that the injury ivas caused by 
a jerk or jolt of the car does not raise a presump¬ 
tion of negligence, where it is not shown that the 
jerk or jolt was of an unusual or extraordinary na¬ 
ture,® particularly where there was no collision or 
injury to the car;^® and it has been held that such 
presumption will not arise even from an unusual 
jerk and the resulting injury, but that plaintiff must 
show negligence on the part of the carrier in the 
construction of the road or in the management of 
the train or car and when defendant shows there 


SL XJ.S.—Southern Pac. Co v. Han¬ 
lon. CCrA-CaL, 9 P.2d 294. 

Md —United Rys. & Electric Co. of 
Baltimore v. Phillips, 99 A. 355, 
129 Md 328, L.RA.1917C 384. 

Mo—^Thompson v. Kansa*? City Pub¬ 
lic Service Co., App, 114 S.W.2d 
145—^Heidt V. People's Motorbus 
Co. of St- Ijouis, App., 9 S.W.2d 
650—^Rhodes v. Missouri Pac. R. 
Co, 255 S.W. 1084, 213 Mo App. 
515. 

10 C J p 1030 note 16. 

Bischarffe of foil duty 

Carrier had burden of showing 
passenger had not been thrown 
through opening of vestibule door 
while train was moving, or, if he 
had, that carrier discharged its full 
duty.—Minneapolis, St. P. & S S. 
M Ry. Co. V. Galvin. CLC A.Mich., 
54 F.2d 202, certiorari denied 52 S. 
Ct. 407, 285 U.S. 551, 76 LEd. 941. 

3b Mass—Bell v. New York, etc., R 
Co., 104 NE 963, 217 Mass 408. 

4b Okl.—St- LkiuIs, etc-, R. Co. v. 
Fitts. 140 P. 144. 40 OkL 685, L.. 
R.A.1916C 348. 

10 aj. p 1031 note 18. 

5. N.C—McGraw v. Southern Ry. 

Co., 175 SE. 286, 206 N.C. 873 
Or.—Richardson v. Portland Track¬ 
less Car Co., 233 P, 540. 113 Or. 
544. 

10 C.J. p 1031 note 19. 

e. U.S—Southern Pac. Co. v, Han¬ 
lon, CC.A.Cal, 9 F2d 294. 

Ky.—Kentucky & T. Ry. Co. v. Ball, 
194 S.W. 785, 175 Ky- 630. 

N.Y.—Ijombardi v. New York State 
Rys., 231 N.Y.S. 306. 224 App Oiv. 
438. 

Pa—Di Paolo v. Philadelphia Rapid 
Transit Co.. 101 Pa.Super. 254. 

10 C J. p 1031 note 20- 

7- Cal —Goldstein v. United Rail¬ 
roads of San Francisco, 202 P 155, 
54 Cal App. 322—^Murray v. Unit¬ 
ed Railroads of San Francisco, 193 
P 596, 49 Cal-App. 462. 

IlL—^Heineke v. Chicago Rys. Co., 


116 NE 761, 279 HL 210, affirming 
199niApp 399. 

Mo^Paul V. St- tiouis Public Serv¬ 
ice Co., App.. 46 S.W 2d 910—Zim¬ 
merman V. Kansas City Public 
Service Co. 41 S.W.2d 579. 226 
Mo.App. 369. 

Tenn—Nashville, C. & St. H Ry v. 
Akin, 203 S.W. 329. 140 Tenn 34, 
citmg Corpns 3’iuis with approval 
W.Va—^Bartlett v. Baltimore & O R. 

Co., 99 S.E. 322. 84 W.Va. 120. 

10 C.J. p 1031 note 21. 

Ezfcxaoxdi'nary violence of street 
car movement need not be estab¬ 
lished to permit recovery for inju¬ 
ries caused by sudden starting, with¬ 
out warning, after car has stopped 
to permit passengers to alight.— 
Laub V. Philadelphia Rapid Transit 
Co.. 97 Pa-Super. 323. 

Xnfermce:: from sudden, starting 

(1) Proof of the sudden starting 
forward of an electric car as a pas¬ 
senger was ahghting raises the in¬ 
ference that it was caused by the 
motorman, there bemg no other rea¬ 
sonable or probable cause to which 
to attribute it.—Hecke v. Dunham, 
MoJlpp., 192 S.W 120. 

(2) In absence of evidence, there 
IS a presumption that conductor in 
charge of a' street car gave signal 
to start car, which resulted in injury 
to a passenger alighting—^Lerch v 
Hershey Transit Co., 99 A. 800, 255 
Pa. 190. 

(3) The doctrine of res ipsa loqui¬ 

tur, as applied to the sudden start¬ 
ing of a passenger coach, warrants 
or authorizes an inference or as¬ 
sumption that sudden starting was 
due to negligence of those control¬ 
ling tram, but does not compel such 
inference or presumption—William¬ 
son V. Salt & O Ry. Co, 172 

P 680, 52 Utah 84. LRA.1918P 588 

I 8- Mo.—Chapman v. Kansas City 
Rys. Co., 233 SW 177 
Utah—^Paul v Salt Iiake City R. Co., 
83 P. 563. 30 Utah 41. 

10 C.J. p 1031 note 22. 
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A xkLxoet railroad is presumed to 
have knowledge of the customary 
practice of the motormen to ac¬ 
celerate speed of cars only on go 
ahead signals from conductors, if 
such practices have continued for 
a substantial time —Chapman v. 
KaTis«»s City Rys. Co., Mo-, 233 SW. 
177. 

9- Md-—State v. United Railways & 
Electric Co. of Baltimore, 159 A 
916, 162 Md. 404, 83 A.L R. 1307— 
Grmath v. Baltimore & Belair 
Electric Ry. Co., 125 A 604, 145 
Md. 290. 

Mass—Johnson v. Berkshire St Ry. 
Co., 198 N.E. 154^Viglas v. Bos¬ 
ton, R B A L. R Co., 169 NE. 
780, 270 Mass 264—Seidenberg v. 
Eastern Massachusetts St. Ry. Co., 
165 NE. 658, 266 Mass. 540. 

Mo.—Provance v. Missouri Southern 
R. Co, App., 186 SW 955. 

Neh.—McCann v. Omaha A Council 
Bluffs Street Ry. Co, 222 NW. 
633, 117 Neb. 786. 

Pa—Crawford v. Reading Transit A 
Light Co, 116 A. 542, 273 Pa. 74 
— ^Laub V. Philadelphia Rapid 
Transit Co., 97 Pa Super 323— 
Fomwalt v. Philadelphia Rapid 
Transit Co., 65 Pa Super. 559. 

Va.—Richmond-Ashland Ry Co. v. 

Jackson, 162 S E. 18, 157 Va. 628. 
10 C.J. p 1031 note 23. 

That passenger fell and sustamed 
injuries when street car started rais¬ 
es no presumption of negligence on 
part of carrier or motorman.—Men¬ 
denhall v. Springrfield Traction Co., 
MoA-pp, 26 S.W.2d 50. 

10- Pa.—Cline v. Pittsburg R Co, 
75 A. 850, 226 Pa. 586, 27 L.RA., 
NS, 936 

10 C-J- p 1032 note 24. 

11. Pa—Delaney v. Buffalo, R A P. 

Ry. Co., 109 A. 605, 266 Pa 122. 
Utah —^Morrissey v. Union Pac. R- 
Co, 249 P 1064, 68 Utah 323. 

I 10 C.J. p 1032 note 25. 
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was no sudden, unusual, or unnecessary jerk of 
the car the presumption disappears and plaintiff 
must introduce other evidence of negligence.^^ 
Thus the mere fact that a train or car was started 
or stopped with a sudden jerk does not of itself 
raise a presumption of negligence,!^ and this is 
also true of the sudden stopping of a taxicab.!^ 
When it is shown that the sudden stopping was 
to avoid a collision with another vehicle the doc¬ 
trine of res ipsa loquitur does not apply.!^ 

g. Bes Ipsa Loquitur; Behntting PresnmptioiL 

The presumption of negligence is not conclusive, but 
may be rebutted by the carrier by any competent evi¬ 
dence showing its freedom from fault. 

The presumption of neghgence on the part of the 
carrier, arising from the circumstances of the in¬ 
jury to a passenger, under the doctrine of res ipsa 
loquitur, is a presumption of fact and not of law, 
and, although of itself sufficient to support a ver¬ 
dict for the passenger,!® it may he rebutted by the 
carrier,!^ in doing whidi the burden is on the car¬ 
rier to show that the accident was inevitable, or 
could not have been prevented by the exercise of 


the required degree of skill and care on its part,!* 
or that it would not have occurred but for the pas¬ 
senger’s own negligence.!® Although it has been 
held that the carrier must explain the cause of the 
accident in order to rebut the presumption of neg- 
ligence,20 as a general rule the burden is not on it 
to furnish a satisfactory explanation of the cause of 
the accident, but merely to rebut the inference that 
It has failed to use due care,2! and it is generally 
sufficient if the carrier produces sufficient evidence 
to balance the presumption without overcoming it 
by the preponderance of the evidence ;22 but it has 
been held that the burden is on the carrier to over¬ 
come the presumption of negligence to the satis¬ 
faction of the jury,23 and that proof that the ac¬ 
cident happened from some inexplicable cause,^* or 
that the probabilities are equal that the accident 
did or did not result from the carrier’s n^ligence,^® 
does not satisfy the burden of proof to show free¬ 
dom from negligence; and where a breach of con¬ 
tract of carriage is involved it has been held that 
a balance of the testimony will not preclude recov¬ 
ery where plaintiff has made out a prima facie 
case.2® No inference or presumption obtains as 


12. Ga.—Georgia Power Co. v. 

Watts, App-, 192 S-E. 493. 

10. Iowa.—-Walters v. Des Moines 
City Ry., 179 N.W. 865, 191 Iowa 
196. 

NT—Coben v. Surface Transp. Cor¬ 
poration of New Tork, 289 N-T.S. 
678, 160 Misa 247. 

Pa.—Cook V. Philadelphia Rapid 
Transit Co., 182 A. 755. 120 Pa 
Super. 565—Wood v. Pennsylvania 
R Co., 170 A. 367, 111 Pa Super. 
420—Iszard v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 240. 
Tenn.—-Nashville, C. & St. Ij. Ry. 

V. Akin. 203 S.W. 329, 140 Tenn. 34 
10 C.J. p 1032 note 26. 

Stopping or starting as cause 
Where, in an action for death of 
a passenger about to alight, plaintiff 
does not show whether the injury 
was due to jerk of train in stopping, 
for which railroad would not be lia¬ 
ble, or to sudden start without warn¬ 
ing, for which it would have been 
liable, plaintiff could not recover.— 
Nashville, C. & St. L. Ry. v. Akm, 
203 S.W. 329. 140 Tenn. 34. 

14L Mass.—Conley v- Town Taxi, 10 
N.E.2d 74. 

Xfo inference from mere faict of stop¬ 
ping 

In taxicab passenger’s action for 
injuries sustained as alleged result 
of sudden slop of taxicab, m absence 
of evidence to show existing condi¬ 
tions, inference was not warranted 
that purpose of stopping taxicab was 
to permit occupants to alight, or that 
cause of stop was not traffic condi¬ 
tions appearing in the street.—Con-j 


ley V. Town Taxi, Mass., 10 N-E.2d 
74. 

15b Conn—Robinson v. Connecticut 
Co., 189 A. 453, 122 Conn. 300. 

Ill—Letush V. New York Cent R. 

Co.. 267 IlLApp. 526. 

IGb Mo—Roberts v. Schaper Stores 
Co., 3 SW2d 241. 318 Mo. 1190. 
N.Y,—Salomone v. Yellow Taxi Cor¬ 
poration, 151 N.E. 442, 242 NY 
251, reversing 213 N.X.S. 899, 215 
App.Div. 790, and reargument de¬ 
nied 152 N.E 445, 242 N.Y. 602. | 

10 C.J. p 1038 note 61. 

17- La.—Foster v. New Orleans 
Public Service, 3 La App. 514. 
Miss.—Gulf & S. L R Co. v. Odum, 
98 So. 60, 133 Miss 543. 

Mo —Hartnett v. May Department 
Stores Co, App., 85 S W 2d 644— 
Kilroy V. Tvansas City & K. V. Ry. 
Co., App., 195 SW. 522. 
PTOsomption held rebutted. 

Where a passenger was injured by 
an unexplained explosion near his 
seat and there were no marks on or 
about the seat or in the car made by 
such explosion, and the railroad 
company showed that the car was 
inspected and cleaned that mommg 
and no explosive left in it and that 
none was afterward seen in it, such 
evidence completely rebutted any 
presumption that arose on account 
of such explosion and entitled the 
railroad company to a directed ver¬ 
dict.—Gulf & S« L R. Co. V. Odum, 
98 So. 60, 133 Miss. 543. 

I8b Wash.—Hayes v. Staples, 2^5 P. 

417, 129 Wash. 436. 

10 C.J. p 1038 note 62. 
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19- Neh.—Lincoln Tract. Co. v. 
Webb, 102 NW 258, 73 Neb. 136. 
119 Am S R. 879 
10 C J. p 1038 note 63. 

20. Ark.—St. Louis, etc., R. Co. v. 

Mitchell, 21 S W. 883, 57 Ark. 

418 

N.Y—Burke v. State, 119 N.T.S. 
1089, 64 Misc. 558. 

21. La—Wark v. New Orleans Pub¬ 
lic Service, App. 168 So. 797. 

10 C J. p 1038 note 65. 

22. Cal —Bourguignon v. Peninsu¬ 
lar Ry. Co., 181 P. 669, 40 CaL 
App. 689. 

10 C.J. p 1038 note 66. 

Most satisfactory ea^ia^na-tiou re¬ 
quired 

Where a passenger transported by 
a earner is injured in a derailment, 
and the carrier attempts to give a 
satisfactory explanation of the ac¬ 
cident, or to show such care in all 
respects as to exclude the conclu¬ 
sion of want of care, the explana¬ 
tion or care shown must be most 
satisfactory.—^Bourguignon v. Penin¬ 
sular Ry Co, 181 P 669, 40 CaLApp. 
689. 

23. Va—^Murpbjr's Hotel v- Cuddy's 
Adm'r, 97 S.E. 794, 124 Va. 207. 

10 C.J p 1038 note 67. 

24b. Okl —^Muskogee Electric Tract. 
Co. v. Eaton. 152 P 1109, 49 OkL 
344. 

25. Iowa —-Arnett v. Illinois Cent. 
R Co.. 176 N.W. 322. 188 Iowa 546. 

10 C J. p 1039 note 69. 

26, La.—Wallace v. Shreveport Rys. 
Co., App, 175 So. 86. 
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ai^inst the uncontradicted sworn testimony of all 

the eyewitnesses.27 

h. Elevators and Escalators 

In cases of injuries received on elevators or es¬ 
calators, the burden of proving negligence is on plaintiff, 
aided by the presumption of negligence arising when 
the accident is such that it would not have happened had 
due care been used. 

A passeng’er injured on an elevator has the bur¬ 
den of proving negligence on the part of the car¬ 
rier or the operator of the elevator causing his in¬ 
jury and the same is true in escalator cases.^^ 
Mere proof of a defect in the elevator, whether 
latent or patent, merely tends to prove, but is not 
proof of, negligence but where plaintiff proves 
the fact of his injury from an accident which in the 
usual course of events would not have happened 


if due care had been used, a prima facie case, un¬ 
der the doctrine of res ipsa loquitur, is made out, 
and It is then incumbent on defendant, in order to 
prevent a recovery, to show that the accident was 
not due to negligence on its part,^^ or that the pas¬ 
senger’s contributory negligence caused the in- 
jury.32 The fact of the falling of an elevator while 
being operated as a earner of passengers is pre¬ 
sumptive evidence of either negligence in its oper¬ 
ation or that it was out of repair or faultily con¬ 
structed, and throws on the owner the burden of 
showing freedom from negligence,^^ but he has 
not the burden of explaining how it fell.^^ It has 
been held that where an elevator suddenly drops 
about four feet causing a person who is entering to 
fall against and injure another person who is a pas¬ 
senger in the car, and there is no showing why it 


jpresnmptioii lidd not ovexcome 

A street railroad was liable for 
injuries to paid passenger sustained 
in fall in aisle of car caused by 
alleged negligence of motbnnan in 
starting car with a jerk, where evi¬ 
dence of freedom from negligence to 
overcome passenger’s prima facie 
case consisted only of motorman’s 
denial that car started with jerk, 
there being no other witnesses, since 
a balance of testimony as to facts 
constitutmg negligence was insuffi¬ 
cient to overcome prima facie case 
of negligence established—Wallace 
V. Shreveport Rys. CJo., Ija.App., 175 
So. S6. 

27- Cal—Ginochio v. City & County 
of San Francisco, 206 P- 763, 57 
CaLApp. 150. 

2a. Ala—Fnsley Holding Co v. 

Kelley. 158 So. 896, 229 Ala. 650 
Mass —Draper v. Cotting, 120 N E. 
365, 231 Mass. 51. 

Pa—^McKnight v. S. S. Kresge Co-,1 
132 A 575. 285 Pa 489. 

Tex.—^Texas Employers’ Ins. Ass’n 

V. Chocolate Shop, CrvJtpp, 30 S. 

W. 2d 416. affirmed, Com.App., 44 
S.W2d 989. 

10 C J- p 1039 note 70. 

Ko pxesiimptioiL from mere fact of 
death 

Where one ndmg m a passenger 
elevator fell over and was killed, no 
presumption of negligence on the 
part of the operator of the elevator 
can arise from that fact standing 
alone, the elevator being in good 
condition —Monaghan v. Equitable 
Life Ins. Co. of Iowa, 168 N.W. 892, 
184 Iowa 352. 

29- Mass—Conway v. Boston Ele¬ 
vated Ry. Co, 152 NE. 94, 255 
Mass. 571. 

Proof of responsibility regLUixed 
Action based on negligence m op¬ 
erating escalators cannot be main¬ 
tained unless proved affirmatively 


that defective condition was due to 
elevated railway’s act or omission — 
Conway v. Boston Elevated Ry. Co, 
152 NE 94, 255 Mass. 571. 

30. Cal—McKeon v. Dissner, 223 P 
965, 193 Cal. 297. 

31- Ill.—Burdette v. Chicago Audi¬ 
torium Ass’n, 166 lUApp. 186. 
Iowa.—Monaghan v. Equitable Life 
Ins. Co. of Iowa, 168 N.W. 892, 
184 Iowa 352. 

Mass.—^Draper v. Cottmg, 120 NE 
365, 231 Mass 51—Cleary v. Cava¬ 
naugh. 106 NB. 998, 219 Mass 
281. 

Mo.—Roberts v. Schaper Stores Co, 
3 S.W2d 241, 318 Mo. 1190. 

N X.—Courtney v. Gainsborough 
Studios. 174 N.T.S. 855, 186 App 
Div. 820. 

Pa.—Petne v. KaufmjiTin & Baer Co, 
139 A- 878, 291 Pa. 211—McKnighl 
v. S. S. Kresge Co, 132 A. 575, 
285 Pa. 489, both cases citing 
Ckixpiis Juris as authority. 

Va.—^Murphy’s Hotel v. Cuddy’s 
Adm’r. 97 S.E. 794. 124 Va, 207. 
Wis —^Dehmel v. Smith. 227 N.W. 

274, 200 Wis. 292. 

10 C J. p 1039 note 71. 

Escalators 

Rule as to evidence making prima 
facie case is same for injured pas¬ 
senger in department store escalator 
as m elevator or train.—May De¬ 
partment Stores Co. v. Bell, C.C.A. 
Mo„ 61 F 2d S30 
Presumption held to exist 

(1) An elevator passenger has 
only to show that he was mjured 
by the rapid descent and sudden 
stopping of the elevator imder the 
control of defendant, to make out 
case presumptively showing negli¬ 
gence—Worden v. Central Fireproof 
Bldg. Co, 155 P. 839, 172 CaL 94. 

(2) Res ipsa loquitur ma'JciTn is 
applicable to injury to mfant pas¬ 
senger on department store escalator 
resulting from broking of a tooth 
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of a comb plate.—May Department 
Stores Co. v- Bell, C C.A Mo, 61 F, 
2d 830. 

(3) When passenger was injured 
by failure of passenger elevator to 
stop at proper pla.ee, fact raises pre¬ 
sumption of negligence on part of 
owner of elevator.—McCardle v. 
George B. Peck Dry Goods Co., 195 
SW. 1034, 271 Mo. 111. 

(4) The rule of res ipsa loquitur 
applies to action for the death of an 
employee of a transfer company, 
while loading a furnace on a freight 
elevator which suddenly started up, 
although deceased was in the em¬ 
ploy of an independent contractor, 
the testimony showing that the ele¬ 
vator operator was in defendant’s 
employ and imder deceased’s control 
only while servmg him as he did any 
person using the elevator, and de¬ 
fendant owing deceased the same 
duty a railway earner owes to pas¬ 
sengers —Grimm v Globe Printing 
Co, Mo, 232 SW. 676. 

(5) Petition alleging elevator 
started m motion and descended 
while plaintiff was alighting, causing 
plaintiff to fall, alleged general neg¬ 
ligence within doctrine of res ipsa 
loquitur—^Roberts v Schaper Stores 
Co, 3 SW2d 241, 318 Mo. 1190. 
Rebuttal 

Presumption from accident that 
elevator owner was negligent may 
be rebutted by showing that utmost 
skill, foresight, and diligence could 
not prevent it —^McKnight v. S S. 
Kresge Co.. 132 A. 575, 285 Pa, 489 

38- Mo.—Cooper v. Century Realty 

Co, 123 S.W. 848, 224 Mo. 709. 

33. Cal—Campbell v Bradbury, 176 

P. 685. 179 Cal 364 
10 C J. p 1039 note 73. 

34u N.T—^Klein v. Fraser, 155 N.Y. 

S 848, 169 AppDiv. 812—Gage v. 

Waldorf Astona Hotel Co., 152 N. 

Y.S. 1019. 90 Misc. 331. 
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drops or that it is defective, or of any previous 
trouble, or that the operator was incompetent, or 
that the usual precautions were wanting, there is 
no negligence on the part of the owner 35 When 
proof is offered by the owner of the elevator, over- 
coming the presumption, the burden is then on 
plaintiff to show negligence.^® When the only neg¬ 
ligence specified in the complaint is the failure of 
defendant to keep the elevator in order and repair, 
the doctrine of res ipsa loqmtur does not apply.37 

§ 765 - Admissibility of Evidence 

a. In general 

b. Relation of carrier and passenger 

c. Competency and selection of carrier’s 

employees 

d. Circumstances affecting acts or onds- 

sions of carrier’s employees 

e. Condition of carrier’s premises 

f. Condition of vehicles and appliances 

g. Condition of track or roadbed 


h. Taking up and setting down passen¬ 

gers 

i. Management and operation of con¬ 

veyance 

j. Other or similar acts and accidents 

k. Subsequent repairs and precautions 

L Custom or course of business 

m. Rules of carrier 

a. In General 

The general rules governing admissibility of evidence 
apply in actions by passengers against carriers in ac¬ 
tions for personal injuries. 

The rules governing the competency, relevancy, 
and materiality of evidence in civil actions general¬ 
ly apply in an action by a passenger for personal 
injuries.3® Subject to these rules, any evidence is 
admissible which tends to show the situation of the 
parties and the circumstances immediately attend¬ 
ing the accident or injury,®® but evidence that is 
irrelevant, immaterial, or incompetent is, of course, 
inadmissible.'^® 


35. Mich —^Elsey v. J- L- Hudson 
Co.. 155 NW. 377, 189 Mich. 135.. 
IiR.A1916B 1284. 

SSL NY.—Courtney v. Gainsborough 
Studios. 174 N.T.S 855, 186 App 
Div. 820 

37- Cal.—^McKeon v. liissner, 223 P. 
965. 193 Cal, 297. 

38. Evidence h^d ad'mifisi'ble 

(1) Where, in an action for in¬ 
juries to a passenger while alight¬ 
ing from a railroad car, a physician 
who had attended plaintiff some tune 
afterward testified as to plaintiff's 
broken ribs at the tune he called 
to see her, it was error for the 
court to refuse to permit him to an¬ 
swer a question whether plamtiff 
had not told him that just prior 
to the time of such ev^rrunation she 
had sustained an injury by falling 
from a horse or mule—Southern Ry. 
Co. v. Cothran, 42 So. 100, 149 Ala. 
673. 

(2) In a personal injury action 
against a railroad company, testi¬ 
mony of the amount of bills ren¬ 
dered by physicians for services to 
plamtiff IS admissible, where the 
witness saw the first doctor present 
his bill and noted the amount, which 
was not objected to by plaintiff, and 
requested the other doctor to render 
his bill and saw the statement—St 
IjOuis. I. M. & S- Ry, Co. v Hydrick, 
160 SW. 196, 109 Ark. 231. 

39, Md—Cumberland & Westemport 
Transit Co. v Metz. 149 A. 4, 158 
Md. 424, reargument denied 149 A 
565, 158 Md 424, appeal dismissed 
American Oil Co. v. Metz, 51 S Ct. 
40, 282 US. 801, 75 L.Bd 720. 

10 C.J. p 1041 note 91. 


Aggravation of injury 

Under evidence that plaintiff re¬ 
quested surgeons to amputate leg 
above ankle, it was error to exclude 
evidence that he had accident insur¬ 
ance netting larger sum for such 
amputation, being persuasive of mo¬ 
tive for self-mflicted injury—^Reyn¬ 
olds V. Alton, G. & St. Lb Traction 
Co. 112 NE. 668, 273 IlL 207, re¬ 
versing 194 HI App. 87. 

Conduct of employee 

In an action for injuries to pas¬ 
senger carried past her station and 
struck by another car m going back 
to her destmation, evidence that con¬ 
ductor stopped the car at place be¬ 
yond station and pomted out lights 
at place of destmation was admis¬ 
sible under petition alleging that 
conductor directed plaintiff to alight 
at that place.—Gott v. Kansas City 
Rys. Co, Mo, 222 S.W. 827. 

Conviction, of driving under influence 
of liquor 

Reception of testimony that truck 
driver had been convicted of driving 
while under influence of liquor at 
time of accident, and took an appeal 
which he dismissed on advice of 
counsel, was not error—Cumberland 
& Westemport Transit Co. v. Metz, 
149 A. 4, 158 Md. 424, reargument 
denied 149 A 565, 158 Md. 424, ap¬ 
peal dismissed American Oil Co. v. 
Metz, 51 set. 40. 282 US. 801, 75 
LEd. 720. 

Custom 

Where a railway mail clerk was 
injured by failure of carrier to heat 
the mail car on a side track at the 
terminal, it was error, m his action 
for such injuries, to exclude evi¬ 
dence that it was customary for 
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clerks to notify the carrier if they 
intended remaming in the car—Liou- 
isville & N. R. Co. V, Dougherty. 
185 S.W. 114, 170 Ky. 10, L..RA 
1916E 464. 

On question of culpability 

That independent contractor re¬ 
pairing elevator told owner's em¬ 
ployee, who told owner's manager, 
that elevator was safe for fifteen 
years, held admissible as affecting 
culpability for death of expressman 
where damages are measured by cul¬ 
pability rather than liability.—^Le¬ 
vesque V. Hildreth & Rogers Co, 177 
N.E. 623, 276 Mass. 429 

Place of accident 

Testimony by witness that be saw 
blood on tracks morning after ac¬ 
cident is admissible as showing point 
of collision.—Alabama Great South¬ 
ern R- Co. V. BelL 76 So. 920, 200 
Ala. 562. 

40- Mass —Kuhlen v. Boston, etc., 

R Co., 79 N.E. 815, 193 Mass, 341. 

118 Am.S.R 516, 7 LRA.,N.S.. 729 
10 C.J- p 1041 note 92. 

Evidence held 

(1) In a passenger's action for in¬ 
juries in which there was a count 
for wanton negligence, defendant 
cannot show, either as a defense to 
the wanton count or for the purpose 
of enlightening the jury in award¬ 
ing punitive mages, that punitive 
damages were assessed in a suit by 
another passenger based upon the 
same alleged act of wanton negli¬ 
gence, the negligent act forming as 
many distinct and unrelated wrongs 
as there were individuals injured by 
it—Alabama Power Co. v. Goodwin, 
99 So. 158, 210 Ala. 657. 
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In an action against a carrier and a railroad for 
injuries resulting from a collision, defendants can¬ 
not bring into the case the relative duties and ob¬ 
ligations between themselves, as the controversy 
involves only the liability of each to plaintiff>i 

Report of accident. It has been held that where 
the carrier maintains a system of having accidents 
reported by employees, evidence that no such re¬ 
port had been made is admissible as tending to show 
that no such accident occurred been 

held that evidence that no report of the accident 
had been made is inadmissible when objected to 
by plaintiff,^® or where defendant otherwise had 
notice thereof.^^ Where plaintiff in an action for 
injuries mflicted by an employee has shown a ratifi¬ 
cation by defendant of the employee’s acts, defend¬ 
ant may show what report its employee made to it 
of the affair.^5 

b. Belation of Carrier and Passenger 

Competent evidence is admissible to prove or dis> 
prove the relation of carrier and passenger. 

As bearing on the existence of the relation of 
carrier and passenger at the time of the accident, 
evidence is admissible which tends to proved® or to 
disprove^'^ the injured person’s right to ride on the 
car or other vehicle. Thus evidence is admissible 


which tends to show that the person injured was on 
the car or train by the invitation or with the ac¬ 
quiescence of one of the employees in charge there¬ 
of,^® or, if he was on a car or part of the train not 
used for the accommodation of passengers, that he 
was there by the authority or direction of one of 
the employees.'*® Evidence is admissible which 
tends to show that the passenger, although he had 
not already paid his fare, intended to become a pas¬ 
senger and had at the time money sufficient to pay 
his fare,®® or that he had a ticket entitling him to 
ride as passenger.®^ On the question whether an 
employee's pass or ticket was a gratuity or a part 
consideration for his wages, evidence that it was 
the carrier's custom to furnish other like employees 
with like transportation and as to what was said by 
the carrier's superintendent or manager in regard 
thereto is admissible.®^ 

c. Competency and Selection of Canid’s Em¬ 
ployees 

As bearing on the competency of an employee, evi¬ 
dence of his habits and previous instances of negligence 
or care is admissible. Competent evidence is admissible 
to show the care taken in the selection of employees by 
the carrier. 

Where the competency of an employee is in ques¬ 
tion, evidence of other specific acts of negligence 
by him is admissible to show his incompetency,®® 


(2) Where an injured passenffer 
had a telephone conversation with 
the conductor of the car more than 
one year after the accident, in which 
the conductor asked if the passenger 
was going- to sue the street rail¬ 
way, evidence of such conversation 
was irrelevant and wholly immate¬ 
rial.—South Covington & C. Ry. Co. 
V. Goldsmith, 218 S.W. 286, 187 Ky. 
68 . 

(3) Where it clearly appeared that 
crowded condition of car could not 
have contributed, it was proper to 
exclude Question as to crowded con¬ 
dition.—Baton V. New York, N. BL & 
H. R. R., 116 N.B. 815, 227 Mass. 
113. 

(4) In action for death of one 
thrown off platform at curve, evi¬ 
dence as to number of cars that 
“would” pass over curve daily and 
not number that “did” pass, that 
skull had previously been fractured, 
and that passenger drank intoxi¬ 
cants, offered to show his want of 
equilibrium, was properly excluded. 
—Halloran v. Boston Blevated St. 
Ry. Co. 112 NE 849, 224 Mass. 280. 

(5) Testimony that injured party 
could not read pass containing agpree- 
ment relieving railroad of liability 
for injuries was immaterial, and ad¬ 
mission was prejudicial —Wessman 
V. Boston & M. R. R., 152 A. 476, 84 
NR. 475. 


(6) In an action for injury to a' 
passenger, it is not material that one | 
going through the car immediately 
after the accident saw no one who 
appeared to be injured, plaintiff m 
her testimony not claiming to have 
received any injury -that might be 
visible to the casual observer, and 
saying -that she made no complaint 
at the -time—-"Vuille-amier v. Oregon 
Water Power & Ry. Co., 105 P. 706, 
55 Or. 129. 

41- Mo.—Rnox v. Missouri, K. & T. 
Ry. Co., 203 S.W. 225, 199 MoApp. 
64. 

42- N.Y.—Hirsch v. IJnion Ry. Co- 
of New York, 96 N.Y.S. 333, 38 
Misc 527. 

10 C J. p 1042 note 93. 

4®i O.C —Guenther v. Metropolitan 
R. Co. 23 App-D.C 493. 

44u IlL—Smith v. Chicago City R. 
Co. 169 m App. 570. 

45- Mo.—Hayes v. St. I40uis R. Co., 
15 MoApp. 584. 

46- HL—Springer v. Ford, 59 NB. 
953. 189 IlL 430, 82 Am,S.R 464, 
52 LiR-A. 930, affirming 88 IlLApp 
529. 

10 C.J p 1042 note 97. 

■47- Ky.—Moms v. City Transfer & 
Yellow Taxi Co, 294 SW. 1030, 
220 Ky. 219. 

10 C.J. p 1042 note 98. 
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Rule as to issur-nco of pass 

Where issue existed whether work 
train gang laborer, injured -when 
freight tram on which he was nding 
was derailed, was passenger, rail¬ 
road’s rule tending to confirm its 
insistence that station agent had no 
authority to issue pass to laborer 
on freight tram is improperly ex- 
i eluded.—Chesapeake & O. Ry Co v 
Ringstaf^ C.C.A Ohio, 67 F 2d 482 
48. Tex —American Bxpress Co. v 
Ogles, 81 S.W. 1023, 36 Tex Civ 
App. 407. 

10 C.J. p 1043 note 99. 

40- HI.—^Elast St. Louis, etc., R 
Co. V. Zink, 82 NE. 283. 229 Ill. 
180. 

10 C.J. p 1043 note 1. 

50. TT.S —Northern Pac. R. Co v. 
Mannovich, Wash., 189 F. 328, 111 
CCA. 60. 

10 C J. p 1043 note 2. 

51. Ill.—Collison V. Illinois Cent. R. 
Co., 88 N.E. 251, 239 IlL 532. 

10 C.J. p 1043 note 3. 

52- Wash.—Harris v. Puget Sound 
Electric R. Co, 100 P. 838, 52 
Wash. 289. 

,10 CJ. p 1043 note 4. 

53L TJ S —McRmney v Neil. C C. 
Ohio, 16 F.Cas No 8,865, 1 McLean 
540. 

10 C.J. p 1043 note 6. 
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and, as bearing on his rashness or unfitness for his 
position, evidence of the use of reckless language 
by an employee has been held admissible.®^ Par¬ 
ticular instances of care on the part of the em¬ 
ployee are admissible to rebut evidence of his rep¬ 
utation for carelessness shown by evidence of par¬ 
ticular instances of negligence,®® as is also evidence 
of his known reputation for efficiency.®® 

Evidence of the habits and competency of an em¬ 
ployee is admissible on the question of his negli¬ 
gence at the time of the accident complained of.®^ 
Thus the intemperate habits of an employee may be 
shown in evidence to prove negligence on his part, 
nor is this limited to drunkenness at the time of 
accident;®® but where it is shown that the employee 
was negligent on the occasion in question, and his 
competency is not attacked, evidence as to his repu¬ 
tation for ability, prudence, etc., is not admissible 
as not being-pertinent.®® The fact that a taxi driv¬ 
er’s license has been suspended and reissued to him 
is not evidence of his incompetency nor is it admis¬ 
sible as such.®® 

Care in selection of employees. Evidence as to 
the amount of care taken by the carrier in selecting 
its employees is not admissible on the question of 
their negligence,®^ nor is evidence that the em¬ 
ployee was discharged after the accident admissible 
for this. purpose.®^ However, evidence that the 


carrier employed and retained an incompetent em¬ 
ployee is admissible to show negligence on its part 
in that respect,®® as well as in respect to all the 
consequences of a failure of duty on the part of 
such employee.®^ 

d. Circnnistances Affecting Acts or Omissions 
of Carrier’s Employees 

In a proper cas£ evidence of conditions and circum¬ 
stances existing at the time and place of the accident or 
injury is admissible to prove or disprove the negligence 
of the carrier or its employees. 

Evidence of the conditions and circumstances ex¬ 
isting at the time and place of the accident or injury 
is admissible for the purpose of proving or disprov¬ 
ing negligence on the part of defendant or its em¬ 
ployees in causing the injury complained of.®® 
Thus, as bearing on the carrier’s negligence, evi¬ 
dence is admissible which tends to show notice to 
its employees of the passenger’s physical condition®® 
or danger at the time of the accident or injury,®*^ 
and which tends to show whether or not in view of 
such notice it did all that was practicable to prevent 
such an accident as occurred.®® 

Abuse and insult. In an action for abusive or in¬ 
sulting language or conduct of an employee, plain¬ 
tiff may show the continuance of the abusive or in- 
sultmg acts even after he had been relieved from 
duty by another employee,®® the manner and the 


54. Tenn.—Nashville, etc., R. Co. v. 

Messino, 1 Sneed 220. 

10 C.J. p 1043 note 6. 

55b N.H—PliiTfiTner v. Ossipee, 59 
NH 56. 

50. Ky.—Louisville, etc, R. Co. v. 
McEwan, 31 S.W. 465, 17 Ky.L. 
406. 

10 C.J. p 1043 note 8. 

57- Pa.—Pennsylvania R. Co. v. 

Books. 57 Pa. 339, 98 AmD. 229 
10 C.J. p 1043 note 9. 

58. Ind.—Pennsylvania Co. v. New- 
meyer, 28 N.E. 860, 129 Ind. 401. 

10 C.J. p 1044 note 10. 

59. Tex.—Missouri, etc., R. Co v. 
Pams. CivJVpp, 126 S.W. 1174. 

60. Mass —^Finnegan v. Checker 

Taxi Co., 14 NB 2d 127. 

61- Ga.—Augusta, etc., R. Co. v. 

Randall, 11 SB. 706. 85 Ga 297. 
68. N.T.—Schmitt v. Dry Dod^ etc-, 
R. Co, 3 N T.St 257. 

68. Miss.—Vicksburg, etc., R. Co. v. 
Patton, 31 Miss. 156, 66 AnuD. 552 

64. Me—Jones v. Co-operative As¬ 
soc. of America, 84 A. 985. 109 Me. 
448, L..RA1915B 745. 

65. Mass —Powers v Old Colony 
St. R. Co., 87 N.B. 192, 201 Mass 
66 . 

10 aj. p 1044 note 16. i 


Evidence held admissible 

Railroad sued for injuries result¬ 
ing from glass which was pushed 
through excursion tram coach door 
by third person who injured passen¬ 
ger alleged was disorderly, on 
ground that railroad failed to afford 
passenger adeguate protection after 
having reasonable grounds for be¬ 
lieving that violence was imminent 
from third person, could, under rule 
of collective facts, question rail¬ 
road’s inspector of police who was 
aboard train, as to inspector’s knowl¬ 
edge of any unusual or boisterous 
conduct of third person immediately 
preceding third person's breaking of 
glass—Louisville & N. R. Co. v. 
Courson, 174 So. 474, 234 Ala. 273. 

66b Ky.—Louisville, etc., R. Co. v. 

Bell. 179 S.W. 400. 166 Ky. 400. 

10 CJ. p 1044 note 17. 

latoxicatioiL of passenger | 

(1) In action for death of intoxi¬ 
cated passenger from defendant’s 
negligence, and in permitting him to 
fall or jump from car, evidence as 
to extent of his mtoxication within 
reasonable time before and after he 
was on tram was competent.—Louis- 
villf & N. R. Co V. Mudd’s Adm’x, 
191 S.W. 102, 173 Ky 330. 

(2) In suit for injuries to passen¬ 
ger from fall m waitmg station 
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after being removed from electric 
train when suffering cerebral hemor¬ 
rhage, excluding:^ conductor's cross- 
exammation testimony that on pre¬ 
vious trips passenger had shown 
evidence of intoxication is error, 
where conductor on direct had testi¬ 
fied he believed passenger mtoxi- 
cated when he removed him from 
car.—Pagerdahl v. North Coast 
Transp. Co., 28 P 2d 107, 175 Wash 
600, modified on other grounds 35 
P.2d 46, 178 Wash. 482. 

10 C.J. p 1044 note 17 [a]. 

67- Mass.—Nute v. Boston, etc., R. 

Co., 100 N.B. 1099, 214 Mass. 184, 

10 C.J. p 1044 note 18. 

Evidence h^ inadmissible 

In action for death of passenger 
on ground that defendant’s trainmen 
knew, or could have known, of his 
intoxication, but negligently permit¬ 
ted him to fall or jump from car, 
evidence as to his sobriety three or 
four hours before he boarded tram 
IS too remote.—Louisville & N R. 
Co. V. Mudd's Adm’x, 191 S.W. 102, 
173 Ky 330—10 C.J. p 1044 note 18 
[aj. 

68. Mass—Coy v. Boston El R. Co., 
98 NB. 1041, 212 Mass 307. 

69- Mo.—^Malecek v. Tower Grove. 

etc., R. Co., 57 Mo 17. 

10 C.J. p 1045 note 28. 
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tone of voice accompanying the language used,^® 
the physical effect such conduct had on plaintiff,^^ 
and the presence of others on the car at the time,'^^ 
but not evidence having no tendency to prove the 
cause of actionJ^ Defendant may show the em¬ 
ployee’s general reputation for politeness but 
evidence that the abuse or insult was brought about 
by the misconduct of the passenger is admissible 
only in mitigation of damages 

Assault, Evidence of conditions and circum¬ 
stances existing at the time is admissible in an ac¬ 
tion against a carrier for an assault on a passenger 
by an employee of the earner,^® or by a fellow pas¬ 
senger,^^ or other persons.*^^ In an action for an 
assault by an employee, evidence is admissible 
which tends to show his employment*^® and duties,*® 


and the capacity in which he acted.*l 

Evidence that the passenger had at some previous 
time made threats against the employee is inadmis¬ 
sible,** as is also evidence that the employee had 
been criminally prosecuted for the assault,** or 
subsequently been discharged.*^ 

e. OonditioiL of Carrier’s Premises 

Evidence as to conditions existing at the time and 
place of the accident is admissible to show negligence 
of the carrier with regard to its station premises or 
platforms; and competent evidence is admissible to show 
notice of such conditions. 

As bearing on the question of the carrier’s negli¬ 
gence with regard to its station premises or plat¬ 
forms, evidence is admissible as to the conditions 
existing there at the time of the accident,*® and as 


70L Ala.—Alabama Great Southern 
R. Co. V. Pouncey, 61 So. 601, 7 
AlaApp. 548. 

10 C.J p 1045 note 29. 

71- IT S —Austro-Amencan S. S. Co. 
V. Thomas, N.Y, 248 F 231. 160 
C.CA. 309, L.R.A191SD 873. 

72- Tex —San Ajitonio Tract. Co. 
V. Lambkin, Civ.App., 99 S.W. 574. 

73. TJ.S—Austro-Amencan S. S. Co. 
V. Thomas. N.Y.. 248 F 231. 160 
CC.A. 309, L.RA1918D 873. 

OrltniTifti statute 

In action against steamsl^ip com¬ 
pany for notifying passenger that 
check was worthless and threaten¬ 
ing ejection, Italian statute as to at- 
tnbuting to another an act expos¬ 
ing such other to public scorn is in¬ 
admissible having no beanng on the 
cause of action —Austro-Amencan 
S. S. Co V. Thomas. NY. 248 F. 231, 
160 C.C.A. 309, LR.A.1918r> 873. 

74. Ga.—Georgia Southern, etc., R. 
Co V. Ransom, 63 S F 525, 5 Ga. 
App. 740. 

75ta Ala.—^Birmingham R, etc, Co 
V. Coleman, 61 So 890, 181 Ala. 
478. 

10 C.J. p 1045 note 32. 

76. Wis—^Berg v. Chicago, etc, R. 

Co, 131 NW. 902, 146 Wis. 419. 
10 C J. p 1044 note 20 
Evidence held iTn-m^Lterial 

In action against railroad compa¬ 
ny for assault by brakeman, it not 
being shown that brakeman struck 
plaintifE, evidence of plaintiff's phys¬ 
ical condition was not material.— 
Blackburn v. Williamson & P. C. 
Ry. Co.. 202 S.W. 500. 180 Ky. 254. 

77- Ala—Southern R Co. v-Haynes, 
65 So. 339, 186 Ala 60. 

Va—^Norfolk, etc., R Co. v. Birch- 
field. 54 SE. 879, 105 Va. 809. 

10 CJ p 1044 note 21 
Frevious conduct of intoxicated pas-{ 
senger 

In passenger’s action against rail-j 


road for injuries inflicted by a fel¬ 
low passenger, evidence as to the 
conduct of such fellow passenger at 
railroad station while waiting for 
train was properly admitted for pur¬ 
pose of proving that ticket agent 
knew or should have known that 
such fellow passenger was drunk, 
quarrelsome, and in a dangerous con¬ 
dition, and that he was intending to 
board tram.—^Palzarano v. Delaware, 
L. & W. R. Co, 194 A 75, 119 N.J 
Law 76 

78. Condition of plaintiff 

In action by passenger against 
street lailway for injuries sustamed 
from assault by third persons, tes¬ 
timony that passenger’s arm was 
not well at time of assault is ad¬ 
missible, since condition of arm 
might have necessitated grreater pro¬ 
tection—^Birmingham Electric Co. v. 
Driver, 166 So. 701, 232 Ala. 36. 

To show* motive for assault 

In action hy passenger against 
street railvray for mjuries received 
on street car from assault claimed 
hy railway to have resulted from la¬ 
bor dispute, admission of passenger’s 
testimony as to where he worked 
during preceding May while strike 
was on is not error, since tending 
to show motive for assault —^Bir¬ 
mingham Electric Co. v. Driver, 166 
So 701. 232 Ala 36. 

79- Ind—Southern R. Co. v Crone, 
99 NE. 762, 51 Ind App. 300. 

10 C J. p 1045 note 22. 

80- NY—^Brewster v. Interborough 
Rapid Transit Co., 123 N.T S. 992, 
68 Misc 348. 

81. Md—^Philadelphia, etc, R Co. 
V. Green, 71 A 986, 110 Md. 32. 

10 C J. p 1045 note 24. 

82. Ky.—^Louisville & N. R Cq v. 
Mason, 251 S.W 184, 199 Ky. 337. 

10 C J. p 1045 note 25. 

83. W.Va.—Layne v. Chesapeake, 
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etc, R. Co. 69 SE. 700. 68 W.Va. 

213, 31 LR.A,NS, 414. 

10 CJ. p 1045 note 26. 

84. Ark—Pine Bluff, etc R Co v. 

Washington, 172 S W. 872, 116 Ark. 

179 

85- Ky.—^Lomsville, etc., R. Co v. 

Payne. 118 SW 352, 133 Ky. 539, 

19 Ann Gas 294. 

10 C J. p 1045 note 34. 

Evidence held 

(1) In action for death of prospec¬ 
tive passenger struck by automobile 
on approach to station, testimony 
of railroad ticket agent that mu¬ 
nicipality controlled light near where 
accident happened is admissible — 
Petrillo V. Kolbay, 165 A 346, 116 
Conn. 389. 

(2) Testimony that it would have 
been good engineering to have used 
movable platform as part of tem¬ 
porary structures during construc¬ 
tion was competent—^Harrington v 
Boston Elevated Ry. Co, 118 N E 
880, 229 Mass 421, 2 ALR 1057 

(3) In action by plaintiff who m 
going to station to take train, in¬ 
stead of entering through passen¬ 
ger gate, started from street cross¬ 
ing diagonally across tracks, and 
was injured by falling on cattle 
guards, plaintiff should have been 
permitted to show when the cattle 
guards were installed, and wheth¬ 
er they were installed on both sides 
of the crossmg —^Kovank v. Long 
Island R Co., 178 NT.S. 705, 189 
AppDiv. 534 

Evidence hdd inadmissible 

(1) In ahghting passenger’s ac¬ 
tion for injuries evidence of pre¬ 
liminary suggestions as to prefera¬ 
ble type of subway platform not 
binding defendant for fault in plan 
adopted is rightly excluded—^Bartol 
V. City of Boston, 156 NE 844, 259 
Mass 323. 

(2) Where decedent fell on sta¬ 
tion platform in attempting to hoard 
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to whether the station was a regular, or only a 
flag, station.*^ However, evidence as to conditions 
existing at other places,or at the same place at 
other times before or after the accident,^* is inad¬ 
missible, unless it appears that the conditions have 
remained the same, as where only a short space of 
time has intervened.*® Evidence of statements of 
a member of a railroad commission to an oflicial of 
the railroad company with regard to the condition 
of a station and its platform is admissible to show 
notice of its condition to the company.®® Evidence 
as to the small cost for which a defect at a station 
could be remedied is admissible as proving want of 
care on the part of the company in not making re¬ 
pairs before the accident.®^ 

Evidence tending to show how the accommoda¬ 
tions at the station at which the accident occurred 
compare as to safety with those of other stations 
is admissible for the purpose of showing lack of 
care on the part of the carrier in failing to furnish 
proper accommodations, particularly where the ob¬ 
jecting party has introduced like evidence with re¬ 
spect to other stations.®^ 

f. CSondition of Vehicles and Appliances 

Competent evidence is admissible on the question of 
the carrier’s negligence relative to injuries caused by 
the condition of its cars or other vehicles or appliances. 

train, evidence as to box cars stand¬ 
ing on bouse track which did not 
contribute to injury is improper — 

Louisville & N R Co v. Rowland’s 
Adm’r, 286 S.W. 929, 215 Ky 663. 

8G. Ark —Chicago, etc., R, Co. v. 

Stanford, 106 S W. 205, 84 Ark. 406 
87. N Y —^McKinney ' v New York 
Consol R. Co., 129 NE 652, 230 
NY 194, reversing 172 N.Y.S. 906, 

186 AppDiv. 959 
10 C J. p 1045 note 36. 

88- tr S —Chicago, etc, R. Co. v. 

Rorvig Minn, 217 P. 953, 133 C 
C.A 625 

10 C J. p 1045 note 37. 

89- Ind—New York, etc., R. Co v. 

Mushrush, 37 N.B. 954, 38 N E. 871, 

11 Ind-App. 192. 

10 CJ p 1045 note 38 

9ft S C —Smoak v Savannah, etc, 

R. Co.. 43 S.E. 662, 65 SC. 299. 

91- N.H.—^Haskell v. Manchester St. 

R. Co. 64 A. 186, 73 NH 587. 

9ft Va—Chesapeake, etc, R. Co. v. 

Barger. 72 S.E. 693. 112 Va. 688 

93. Ala —Soutbem R Co. v Har¬ 
rington. 52 So 57, 166 Ala. 630. 139 
Am SR 59. 

10 C J. p 1046 note 42 
Evidence held a^’missible 

Evidence of construction and con¬ 
dition of heater in taxicab floor is 


On the question of the earner’s negligence rela¬ 
tive to injuries caused by its cars or other vehicles 
or appliances, evidence tending to show iheir con¬ 
dition or eqmpment at the time of the accident is 
admissible.®® For this purpose, evidence as to the 
condition of the car or vehicle at other times before 
or after the accident is admissible where it does 
not appear that there has been a change in its con¬ 
dition in the meantime;®^ but it has been held that 
in the absence of proof that the condition has re¬ 
mained the same such evidence is inadmissible ®5 
Evidence of the defective condition of a part of the 
vehicle, which did not cause the injury, is uruTiate- 
rial.®6 

Evidence as to the condition of other cars or 
vehicles is generally held inadmissible, in the ab¬ 
sence of proof that they are similarly constructed 
and equipped as the car or vehicle in question;®^ 
but, for the purpose of determining whether a car 
was properly equipped, evidence may be admitted as 
to whether other cars had been constructed in the 
same manner,®* or as to whether a certain improve¬ 
ment had extensively been known and used prior to 
the time of the accident,®® or as to the possibility, 
and ease or difficulty, of procuring something dif¬ 
ferent, better, and safer than the safety device 
used, where the question is whether its use was neg- 
hgence.1 When the contention is not that the 

ger by derailment, a carrier was 
charged with negligence in running 
rapidly over track recently repaired, 
and in failing to provide cars with 
proper equipment and with defective 
attachments, it was error to refuse 
permission to the carrier to show 
disclosures of an inspection of the 
cars some shortly after and the bal¬ 
ance the next day, it being incum¬ 
bent on the carrier to meet and dis¬ 
prove the alleged acts which would 
give application to the rule of res 
ipsa loquitur.—Payne v. Cohlmeyer, 
CCA.ni., 275 P. 803. 

95- H.C,—Lewis v. Washington Ry 
& Electric Co, 285 P 977. 52 App. 
HC. 243. 

10 C.J. p 1046 note 44. 

9ft Ala.—Bradley v. Lewis, 100 So. 
324. 211 Ala. 264 

97- Mass—Unlerherg v Boston El¬ 
evated Ry. Co, 164 NE. 478, 266 
Mass. 10. 

10 C.J. p 1046 note 45. 

9ft Ala—Central of Gleorgia R Co. 

V. Storrs, 53 So. 746, 169 Ala 361. 
10 C J. p 1047 note 46. 

99- Pa—Strobel v. Park, 140 A. 877. 

292 Pa 200, 57 ALR 253. 

10 C J p 1047 note 47. 

1- Mass.—Draper v Getting, 120 N. 
E. 365, 231 Mass. 51. 


admissible on question of driver’s 
negligence in refusing to help re¬ 
move drunken passenger, burned on 
the heater, from floor to seat — 
Schmuck v. Heilman, 161 A 420, 106 
Pa Super, 12. 

94. Mich —Dorrance v. Michigan 

United R. Co., 141 N.W. 697, 175 

Mich 198, Ann.Cas 1915A 763. 

10 C J p 1046 note 43. 

Evidence admissible or exxoneonsly 
excluded 

(1) Testimony that plate on which 
plaintiff slipped was tembly worn, 
slick, and dished some two weeks 
before accident is competent—S. S 
Kresge Co. v. McCallion, C.CA.MO., 
58 P 2d 931. 

(2) Even though a declaration of 
a street car passenger did not au¬ 
thorize recovery for injuries caused 
by defective appliances, evidence 
that the brake was defective, so as 
to require greater care in properly 
settmg it to avoid its being acci¬ 
dentally released, was adnussihle on 
the issue of whether the conduc¬ 
tor was negligent in setting the 
brake because of the greater care 
imposed on him by his knowledge of 
Its condition—Washington & O. D 
Ry Co V. Smith, 289 F. 582, 53 
App DC. 184 

(3) Where, on injury to a passen- 
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equipment as such was insufficient, but that it was 
so worn as no longer to serve its purpose, testimony 
to bring out how the equipment compared with that 
on other vehicles is inadmissible.^ 

Rules for maintenance of elevators^ promulgated 
by a state industrial accident commission, are ad¬ 
missible on the question of negligent maintenance 
of an elevator.3 

Notice of condition. Notice to the carrier of a 
defect from which injury to a passenger has re¬ 
sulted is competent evidence, irrespective of the 
source of the notice;^ and, as bearing on the ques¬ 
tion of notice, evidence is admissible to show that 
plaintiff had complained to the carrier of the de¬ 
fect,® or that a report had been furnished to it 
showing the vehicle's condition;® but evidence of 
complaints as to the condition of a car, made by 
the passengers to each other, and not to the carri¬ 
er's employees, is not admissible.^ Rumor among 
the employees of the carrier as to the condition of 
any of the means of transportation, although not 
admissible to prove the bad condition of the same,® 
is admissible to show notice to carrier of its bad 
condition.® 

Evidence of the time during which an obstruc¬ 
tion over which plaintiff fell remained in the aisle 
of a car is admissible as bearing on whether the 
carrier's employees knew or ought to have known 
of the obstruction.!® 

In a railroad mail clerk's action for injuries 
Haimed to have been due to the insufficient or de¬ 
fective equipment of the mail car. United States 
statutes giving the postmaster-general authority to 

2. Ck>nn—Siclnniiiid v. Connecticut 
Co.. 1S9 A- 876, 122 Conn. 375. 

3. Cal.—M€£:eon v. Liissner. 223 P. 

965. 193 Cal. 297. 

4. Wis.—Ferfrnson v. Truaac, 110 N. 

W, 395, 111 N.W. 657. 112 N.W. 

513. 132 Wis. 478. 14 
350. 13 Ann Cas. 1092. 

10 C J. p 1047 note 50. 

S- Ala.—Soathem R. Co. v. Harring- 
t6n. 52 So. 57. 166 Ala. 630. 139 
Ani.S.R. 59- 

6. Ky—ChicaiTo. etc., R. Co. v. Ben¬ 
edict. 159 S.W. 526. 154 Ky. 675. 

V- Ky.—liOuisviUe, etc, Co. v. 

Scalf, 110 SW. 862. 33 Ky.Law 
721, 26 I-.RA,N.S, 263. 

8. Mich—Wormsdorf v. Detroit 
City R. Co. 42 N.W. 1000, 75 
Mich. 472, 13 Am SR. 453. 

9- Mich.—Wormsdorf v. Detroit City 
R. Co, supra. 

la Ala—Atkinson v. Dean, 73 So. 

479, 198 Ala. 262. 


require certain things to be done by the carrier in 
connection with contracts to be made for the car¬ 
riage of mail under the railroad mail service, sec¬ 
tions of the postal laws and regulations containing 
provisions as to railroad mail cars and their equip¬ 
ment, and a pamphlet issued by the post-office de¬ 
partment containing specifications for fixtures for 
mail cars are admissible.!! 

g. Condition of Track or Roadbed 

Competent evidence of the condition of the track or 
roadbed at the time and place of the accident is admissi¬ 
ble on the question of the carrier's neg-ligence. In a 
proper case, evidence of conditions at other times or 
places may be admitted. 

As bearing on the question of the earner's neg¬ 
ligence, evidence, if otherwise competent, is admis¬ 
sible as to the condition of its track or roadbed at 
the time and place of the accident,!^ and of notice 
thereof to the carrier's employees;!® but where the 
evidence establishes negligence independently of 
the condition or construction of the track, evidence 
on the latter question is immaterial.!^ Evidence 
that a curve was constructed according to good 
engineering principles so that there would be a 
minimum of jarring and jolting is properly exclud¬ 
ed as too remote in an action to recover for being 
thrown from a car as it rounded the curve.!® A 
custom on the part of the carrier to keep its track 
in general good repair is not admissible to prove 
the good condition of the track.!® 

Reports of railroad officials prior to the accident 
are admissible, against the company, to show the 
condition of the track at the time of the acadent,!*^ 
as is also a report of the state railroad commis- 

pany was negrli^ent in not discover¬ 
ing position and condition of tree 
before it fell onto its track, evidence 
that track was straight for a dis¬ 
tance of two hundred yards north of 
where tree stood is admissible — 
Texas & P Ry. Co v. Hughes, Tex. 
CivApp, 192 SW. 1091, error re¬ 
fused. 

Mo.—Bond V. St. Louis-San 
Francisco Ry. Co., 288 S.W. 777, 
315 Mo 987. 

C.J. p 1047 note 57. 

14. Wis—^Hartwig v. Chicago, etc.. 
R. Co, 5 N.W. 865, 49 Wis. 358. 

15. Mass—^Halloran v. Boston Ele¬ 
vated St. Ry. Co, 112 N.E 849, 
224 Mass. 280. 

16. Tex—Pt. Worth, etc., R Co v. 
Thompson. 21 SW. 137, 2 Tex Civ. 
App. 170. 

17- US—Vicksbnrg, etc., R. Co v. 
Putnam. Ga., 7 S.Ct. 1. 118 U.S. 
545, 30 L. Ed. 257. 

10 C.J. p 1049 note 69. 


11- Va.—Washmgton, etc, R. Co. v. 

Carter, 85 S.E. 482, 117 Va. 424. 

12. Mo.—Gardner v. Metropolitan 

St. R. Co. 122 S-W. 1068, 223 Mo. 

389, 18 AnuCas. 1166. 

10 C J. p 1047 note 56. 

Svidence held ad'm^ssilile 

(1) On the issues as to whether 
defendant was negligent in main- 
taming its trolley poles so near 
passing cars as to endanger the 
safety of passengers in the cars, 
evidence is admissible regardmg the 
swaying of the cars they pass 
the poles.—Capital Traction Co. v. 
Copland, 47 App.DC. 152. 

(2) In action for death of street 
car passenger m collision resulting 
from derailment, evidence of ar¬ 
rangement between company and 
city by which city was required to 
relay foundation of track and that 
it had refused to do so is admissi¬ 
ble —^Bury V Detroit United Ry., 
164 NW 460, 198 Mich 447 

(3) On issue whether railway com- 
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sioners.^* Such reports must be distinguished from 
reports of the circumstances of the accident.^® 

As a general rule, the evidence to show the de¬ 
fective condition of the track must he confined to 
the place of the accident, or in the immediate vicin¬ 
ity where the conditions generally were the same;20 
and evidence as to the condition of the track at 
times and places other than the time when and 
place where the accident occurred is generally in- 
admissible.2i Evidence as to the condition of the 
track at places other than that of the accident may 
be admitted to show negligence on the part of the 
earner in the operation of the train.22 Evidence 
as to the construction and maintenance of other 
roads is generally inadmissible to prove or disprove 
negligence in construction and maintenance at the 
place in questiom^S 

It has been held that evidence of the general bad 
condition of the road is not admissible even on the 
question of exemplary damages.^^ 

Limitations as to time. As a general rule, evi¬ 
dence of defects in the means of transportation, 
such as the track or roadbed, must be limited to 


defects existing at the time of the accident;^® but 
where there is evidence showing that the condition 
of the track before and after the accident was sub¬ 
stantially the same, evidence of its condition at 
such time is admissible to show its condition at the 
time of the accident,^^ and to show knowledge on 
the part of defendant of the existence of such con- 
dition.^7 

Where condition of whole structure in issue. 
Where, as in the case of a bridge, the condition of 
the structure as a whole is in issue, evidence is ad¬ 
missible as to the condition of portions of the struc¬ 
ture other than that which gave way.^* 

h. Taking Up and Setting Down Passengers 

Competent evidence of the conditions and circum¬ 
stances existing at the time and place a passenger at¬ 
tempting to board or alight from a vehicle was injured 
is admissible on the question of negligence of the car¬ 
rier. 

Evidence as to the conditions and circumstances 
existing at the time and place a passenger was in¬ 
jured while alighting from or boarding a car or 
train is admissible on the question of the carrier’s 
negligence in causing the injury,^® unless under the 


18. IT-T —Baruth v. Poughkeepsie 
City, etc., R. Co. 85 ]Sr.T.S. 822. 
89 AppPiv. 324. 

10 CJ p 1049 note 70. 

18- Ga—Carroll v. East Tennessee, 
etc. R Co.. 10 S.B. 163, 82 Ga. 
452, 6 LRA. 214. 

20. Ill—Klinck v. Chicago City R 
Co. 177 I11.APP. 165, affirmed 104 
NE. 669. 262 IlL 280, 52 LRA., 
N.S, 70, AnnCasl915B 177. 

10 C.J p 1047 note 59. 

Condition in vidnity 

In action against railroad com¬ 
pany for death resulting from de¬ 
fective track, plaintiff may not only 
show defective condition of track 
at place of accident, but its condi¬ 
tion on either side thereof, as cor¬ 
roborative —Southern Ry. Co. v. 
Harper. 123 SE. 154. 32 GaApp. 
267. 

21. Wis—Stewart v. Everts, 44 N. 
W. 1092. 76 Wis 35, 20 AimS R. 17. 

10 C J p 1048 note 60. 

22. Ill.—Jacksonville Southeastern 
R. Co. V. Southworth, 25 HE 1093, 
135 Ill 250, affirming 32 IlLApp. 
307. 

10 C J p 1048 note 64 

23. Cal—Bosqui v. Sutro R Co., 63 
P 682, 131 Cal 390. 

10 C.J p 1048 note 62. 

24L Tex.—^Missouri Pac. R. Co. v 
Mitchell. 12 S.W 810. 75 Tex 77. 
S5k Mass.—^BCarshall v. Old Colony 
St R Co., 83 NE. 860, 198 Mass 
18. 

10 C.J. p 1048 note 66. 


23. Ill.—Chicago, etc. R Co. v. 
Lewis, 33 NE 960. 145 HI. 67. 
affirming 48 Ill.App. 274. 

10 C J. p 1048 note 67. 

27- Tex—Houston, etc, R Co v. 
Richards, 49 S.W. 687, 20 Tex.Civ. 
App. 203. 

10 C.J. p 1048 note 68. 

28. Or —Leonard v. Southern Pac 
Co, 28 P. 887. 21 Or. 555. 15 L.R A 
221 . 

10 C J. p 1048 note 65. 

29- Va.—Director General of Rail¬ 
roads V Gordon, 114 S.E. 668, 134 
Va 381 

10 C J p 1049 note 72. 

Eddence held ndmi^sihle or errone¬ 
ously excluded 

(1) In action by a passenger for 
injuries, under allegation that while 
she was alighting the car suddenly 
started, the motorman in charge of 
the car could state whether he 
loosened the brakes, or did anything 
to cause the car to start forward. 
—Erwin V. Birmingham Ry, Light 
& Power Co., 76 So. 915, 200 Ala. 
557 

(2) In a passenger’s action for in¬ 
juries received while alighting by 
the sudden starting of the train to 
move It to its proper place at the 
station platform, evidence that no 
employees were stationed at the 
place the coaches first stopx>ed, to 
warn or assist alightmg passengers 
was admissible to prove that no 
warmng was given, although plain¬ 
tiff alleged no neghgence in failing 
to assist her to alight.—Southern Ry. 
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Co V- Douglas, CC.ATenn., 289 P 
325. 

(3) Ruling requiring flagman, al¬ 
leged to have shoved passenger from 
train, to detail duties witlji respect 
to assisting i>assenger from train 
is not erroneous.—St. Louis & S. P. 
Ry. Co. V. Mills, 124 So. 231, 220 
Ala 107. 

(4) In a street car passenger’s ac¬ 
tion for injuries sustained as she 
was alighting, it was not error to 
admit, over the objection that it was 
irrelevant, her testimony that she 
was not put off the car at the place 
where she intended to get off, but 
that she intended to get off there 
and walk back—Georgia Ry. & Pow¬ 
er Co V Murphy, 110 S.E. 680, 28 
Ga.App. 173 

(5) Plamtiff is properly permitted 
to show there were persons in uni¬ 
form, apparently railway’s em¬ 
ployees, standing outside door from 
station to platform, and that brake- 
man near where she stepped into 
space between platform and car did 
not warn her—^Harrington v Boston 
Elevated Ry. Co, 118 NE 880, 229 
Mass. 421, 2 A.L R. 1057. 

(6) In action for injuries to man 
seeking to enter one-man street car, 
who was struck by rear end of car 
as it was swung around curve, ex¬ 
cluding testimony of passenger, who 
stated that she informed motorman 
of presence of man coming to car, 
that man must have gone the oth¬ 
er way, is error, where mght was 
dark and rainy and passenger was 
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particular circumstances of the case it is incompe¬ 
tent, irrelevant, or immateriaL^® Thus evidence 
may be admitted as to whether the place was a reg¬ 
ular or usual stopping place but it has been held 


that evidence of a custom of stopping or not stop¬ 
ping at a particular place is not admissible, unless 
it is shown that the passenger had knowledge of 
such custom.*^ On the question of negligence m 


in position for observation superior 
to that of motonnan-—^Mardorf v. 
Duluth-Superior Transit Co, 265 N 
W. 32, 196 Minn- 347. 

(7) Excluding testimony showing 
banann. peeling, found where passen¬ 
ger fell when alighting from coach, 
showed no indication of havmg been 
stepped on, is error.—Yazoo & M. V. 
R. Co. V. Hawkins, 132 So. 742, 159 
Miss. 775. 

(8) Where a witness testified that 
he was faTnibar with the sound of a 
gong used by the gripman. as dis- 
tingruished from the sound of the 
bell the conductor used for start¬ 
ing signals his further testimony 
that it was the bell to start the 
car he heard ring at the time of 
plaintiCCs injury was not inadmissi¬ 
ble as a conclusion.—Kohr v. Metro¬ 
politan St. Ry. Co,, 92 S.W. 1145, 
117 Mo.App. 302. 

(9) In an action against a street 
railway company for personal in¬ 
juries sustained m alighting from 
a car, evidence that the passenger 
was struck and injured by the over¬ 
hang of a car in roundmg a curve 
and before he had a reasonable op¬ 
portunity to leave the place .of 
alighting is competent and should be 
submitted to the jury on the proxi¬ 
mate cause of such injury.—^Trail v. 
Tulsa St. Ry. Co.. 222 P. 950, 97 OkL 
19. 

(10) That rail In which plaintiff 
caught heel crossed highway used 
constantly by pedestrians without 
injury may be considered in de¬ 
termining negligence of street rail¬ 
road in permitting plaintiff to alight 
there.—^Low v. Harrisburg Rys. Co., 
138 A. 852, 290 Pa. 365. 

30. Wyo.—Chicago, etc., R. Go. v. 

Dampman, 104 P. 533, 18 Wyo 106, 

25 L.RA.,N.S., 217, Ann.CfeiS.1912C 

788. 

10 aj. p 1049 note 73. 

Xvidence held in-4-missible ox prop¬ 
erly exdiided 

(1) In passenger's action against 
railroad for injuries allegedly sus¬ 
tained because of failure of railroad 
to provide footstool to aid him in 
alighting from train, refusal to al¬ 
low plaintiff to answer question 
whether he had or was offered as¬ 
sistance in getting off train is prop¬ 
er where rajlroad had no duty to 
provide footstool, complaint did not 
allege want of assistance, and evi¬ 
dence failed to show that railroad 
had notice of any such need by pas¬ 
senger Refusal to allow witnesses 
to be asked distance from running 
board to ground of particular au-i 


tomobile and nature of assistance 
rendered i)assengers alighting from 
particular train is not improper 
since inquiry could not properly be 
confined to one particular automo¬ 
bile or train—Roberts v. Kum, 165 
So. 77, 231 Ala- 384. 

(2) In passenger’s action for in¬ 
juries, under allegation that while 
she was alighting the car suddenly 
moved backward, in the absence of 
evidence that the brake was re¬ 
leased, evidence that if the brake 
were released at all the car would 
move was inadmissible —^Erwin v. 
Birmingham Ry., Light & Power Co., 

76 So. 915, 200 Ala. 557. 

(3) In action for mjuring plain¬ 
tiff by starting street car while he 
was getting on, admittmg evidence 
motorman left plaintiff on hospital 
steps was error.—De Gruchy v. City 
and County of San Francisco, 290 P. 
491, 107 (3alApp. 622. 

(4) In action against bus compa¬ 
ny and motorist for injuries to plain¬ 
tiff when she was struck by auto¬ 
mobile while attempting to board 
bus which had stopped on her side 
of street in answer to her signal, 
excluding traffic regulation prohibit¬ 
ing bus from receivmg or discharg¬ 
ing passengers at places other than 
curb of traveled way or established 
loadmg places is proper, where there 
was no curb or established loading 
place at pomt of accident.—Vaughn 
V. Healy, 182 A- 166. 120 Conn. 589. 

(5) In action for death of prospec¬ 
tive passenger caused by failure of 
mterurban car, answering signal, to 
stop or slow down, admissions of tes¬ 
timony of locomotive engineer that 
upon such signal proper railroading 
requires locomotive engine to whistle 
and stop was enor,—^Indiana Umon 
Traction Co. v. Hiatt, 114 N.E 478, 
65 IndApp. 233, reversing on rehear¬ 
ing 112 NE. 406, rehearing demed 
115 K.B. 101. 65 Ind-App. 233. 

(6) Defendant earner could not 
show injured passenger’s statement 
to another that her husband was too 
intoxicated to render assistance at 
time of accident testified to by wife, 
where defendant offered no evidence 
showing husband's condition.—Stuts¬ 
man V. Des Moines City By. Co, 163 
N.W. 580, 180 Iowa 524. 

(7) A question whether a crippled 
prospective street car passenger, in 
approaching a street car, was appar¬ 
ently unsafe or had perfect control 
of herself, and as to her being in 
possession of her powers, was prop¬ 
erly excluded where witness had 
testified generally as to plaintiff’s 
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manner of getting on and off cars. 
—^Mitchell V. Des Moines City Ry. 
Co, 141 NW 43, 161 Iowa 100 

(8) In passenger’s action for in¬ 

juries sustained by movement of 
tram while passenger was alighting, 
evidence relating to conductor’s fail¬ 
ure to use movable step is irrele¬ 
vant —^Louisville & !Nr. R. Co. v 

Campbell 35 S.'W.2d 26, 237 Ky. 182. 

(9) Passenger’s testimony that he 

did not know station, at which he 
was injured in alightmg from mov¬ 
ing tram, was flag stop, is insidmis- 
sible —^Louisville & N. R. Co v 

■Whitaker, 300 SVT^ 912, 222 Ky. 302 

(10) In action for injuries to pas¬ 
senger steppmg or falling from plat¬ 
form after tram had started from 
plaintiff’s destination, which station 
plaintiff claimed had not been called, 
evidence that conductor had not tak¬ 
en np plaintiff’s hat check marking 
his destination was immaterial and 
properly excluded—^Louisville & N 
R. Co. V. Burk, 268 S.W. 844, 207 
Ky. L 

(11) Exclusion of testimony as to 
other holes near street car stop is 
not error in passenger’s action for 
injuries after alighting, where hole 
in which plaintiff fell was identified. 
— Cast V. Boston Elevated Ry. Co, 
169 NE 905, 270 Mass. 330. 

(12) In action for injuries when 
car door closed on hand, conductor’s 
testimony as to number of brakemen 
required by law on five-car train, 
and as to whether hrakeman was in 
habit of fastening door back, was 
properly excluded —MacGill-Allen v 
New York, N HC & H. R. Co, 118 
N.E 248, 229 Mass. 162. 

(13) Where a director of public 
safety exceeded authority in author¬ 
izing street railroad to disregard 
ordinance requiring street cars to 
stop on near side of intersection, 
evidence as to director’s authority 
and his acts is properly excluded — 
Virginia Ry. & Power Co v. Taylor, 
132 SW. 334, 144 Va 496. 

31. RI —^Moore v. Woonsocket St. 

R Co 63 A. 313, 27 R.L 450, 114 

Am SR 59 

10 C J. p 1050 note 74. 

Plag station 

Proof that station, at which pas¬ 
senger was injured in alighting from 
moving train, was flag station, is 
admissible —^Louisville & N R. Co 
V. Whitaker, 300 SW. 912, 222 Ky. 
302. 

32. Mass —Greer v. Dnion St. R. 

Co. 79 NE. 267. 193 Mass. 246. 

10 C.J p 1050 note 75. 
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suddenly or prematurely starting a train or car, 
evidence is admissible as to the length of time the 
tram or car stopped,^3 and evidence by other pas¬ 
sengers that they also attempted to alight or board 
at the same place, but that the car started before 
they could do so, is admissible,^^ as is also evidence 
of the crowded condition of the car at the time;^^ 
and it has also been held that evidence of the 
length of time the train or car usually stopped at 
that place is admissible on sudi issue,^® although 
there are cases to the contrary.^^ Evidence that 
the operator failed to stop when signaled is admis¬ 
sible as bearing on his negligently starting before 
plaintiff had time to alight after he finally did 
stop 


Competent evidence is admissible to show the pas¬ 
senger’s pain and suffering.39 

Evidence that the passenger’s subsequent conduct 
aggravated the injury is irrelevant on the question 

of defendant’s negligence.^® 

i. Management and Operation of Conveyance 

Competent evidence may be introduced on the ques¬ 
tion of the negligence of the carrier in the management 
and operation of a conveyance. 

Evidence tending to show the conditions existing 
at the time and place of the accident is admissible 
on the question of the carrier’s negligence in man- 
aging or operating the car or train which caused 
the injury,^! as where the injury was caused by a 
collision,or by sudden jerks or jolts, whether 


33. Mich—^Tuttle-V. Detroit. J. & C. 
Ry Co. 159 N.W. 498. 193 Mich. 
390. 

10 C J p 1050 note 76 

34. Colo—^Franlflin v. Visalia Elec¬ 
tric R Co. 131 P. 776, 21 Cal. 
App 270. 

10 C J. p 1050 note 77. 

35. DC—^Metropolitan R. Co. v. 
Jones. 1 App D C. 200 

36. Conn —^Puller v. Naugatuck R. 
Co, 21 Conn 557 

10 C J p 1050 note 79. 

37. Pa—Windle v. Davis, 118 A. 
503. 275 Pa. 23. 

10 C J. p 1050 note 80. 

38. Mo.—^Moss V. Wells, 249 S W. 
411 

39. Mo—^LoofE V Kansas City Rys. 
Co , 246 S W. 578. 

40. Ark—^Butler v Arkansas Power 
& Light Co., 54 SW.2d 984. 186 
Ark 611 

41- Mass —^Pitcher v Old Colony St 
R Co. 81 NE 876, 196 Mass. 69, 
124 Am SR. 513. 13 L.RA,NS. 
481, 12 Ann Cas. 886 
10 C J p 1051 note 81 
Evidence held adxnissllile 

(1) In an action for injuries sus¬ 
tained in a train wreck, evidence 
that the train was running on regu¬ 
lar time, and as to the distance be¬ 
tween two points, was competent.— 
Day V Lusk. Mo, 219 SW 597 

(2) In an action by a postal clerk 
for personal injuries received while 
alighting from moving engine on 
which he had gone to notify the en¬ 
gineer of his failure to whistle for a 
mail station, it was not error to ad¬ 
mit the postal regulations requiring 
plaintiff so to inform the engineer 
—^Rauscher v. Payne. 188 N.W. 1017. 
152 Minn 368 

(3) Evidence that bus was practi¬ 
cally demolished and that another 
passenger was badly mangled was 
admissible in passenger’s action to 

13 CXS.—93 


recover for injuries —Pickwick Grey¬ 
hound Lines V. Silver, 125 So 340, 
155 Miss. 765 

(4) In passenger’s action for in¬ 
juries, under doctnne of res ipsa 
loquitur, when falling from street 
car, evidence that car on which 
plaintiff was riding was crowded,! 
and that doors were permitted to 
remain open, and passengers ride 
on the step, was relevant in deter¬ 
mining whether car was being oper¬ 
ated consistently with degree of care 
required of carrier under the circum¬ 
stances —Carlson v Wells, 276 S. 
W. 26, 42 A.L.R 1319 

Evidence hdd inad'nnivsi'ble 

(1) In action for injuries because 
of causing a jerk or lurch throwing 
plaintiff from a street car, evidence 
as to the previous conduct and habit 
of the conductor in sitting down 
and talking to passengers was in¬ 
competent to establish the condition 
at the time of the accident.—Starr 
V Los Angeles Ry Corporation, 201 
P. 599, 187 Cal. 270. 

(2) Evidence of proceedings years 
before in controversy between city 
and street railroad over use of one- 
man street cars is not material on 
issue whether railroad exercised re¬ 
quired diligence toward aged and in¬ 
firm passenger, in operating street 
^r as one-man car—Georgia Power 
Co v Braswell, 173 SE 763, 48 Ga. 
App 654 

(3) In an action against electric 
railway for death of passenger, ad¬ 
mission of testimony as to the rail¬ 
road’s failure to purchase new con¬ 
troller boxes within the preceding 
three years, not merely for particu¬ 
lar car, but for any car operated by 
it is immaterial, in absence of evi¬ 
dence that a controller would wear 
out or become defective in three 
years, and being irrelevant as evi¬ 
dence of general neglect to prove 
negligence in operation of a particu¬ 
lar car.—Quellmalz v. Atlantic Coast 
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Electric Ry. Co.. 110 A 914, 94 N J. 
Law 474 

(4) In action by prospective pas¬ 
senger, where street car knocked 
automobile against her, admitting 
ordinances requiring sounding gong, 
inapplicable to facts, is error—^Ala¬ 
bama Power Co. v, Bass, 119 So 
625, 218 Ala 586, 63 A-L R 1. 

(5) Testimony of motorist nding 
alongside street car at point of ac¬ 
cident offered upon issue of sway¬ 
ing of street car, having little or 
no probative value is inadmissible 
—State V United Railways & Elec¬ 
tric Co. of Baltimore, 159 A 916, 162 
Md 404, 83 AL.R. 1307. 

42- Iowa —^Parker v. Des Moines 

City R. Co. 133 NW. 373, 153 

Iowa 254, Ann Cas 1913E 174. 

10 C J p 1051 note 82 
Evidence held afiTtiicscdide 

(1) While a railroad company is 
not liable for torts of its serv¬ 
ants not occurring in the course of 
the service, where the engmeer of a 
train fell asleep and his train col¬ 
lided with one ahead, evidence that, 
from whatever cause, he had not 
slept for twenty-three hours before 
collision, was admissible as bearing 
on the issue whether his conduct 
was reckless or merely negligent — 
Davis V. MdCree, CCA.Ohio, 299 P. 
142, error dismissed 45 S.Ct 94, 266 
U.S 582, 69 LEd 452. 

(2) In an action by a passenger 
against a street railway for injuries 
suffered in a collision, testimony 
that the rear end of one car was 
materially damaged, and that there 
were several people injured, was 
properly received as part of the res 
gestse and as lending to show the 
force of the collision.—Gatv v. Unit¬ 
ed Rys. Co., Mo., 251 S W. 61. 

(3) Where bus was not moved aft¬ 
er collision with truck, testimony of 
witness arriving on scene within 
thirty-five minutes as to tracks of 
truck is admissible—Cumberland & 
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such Jerks or jolts were of an unusual nature.^^ 

Rate of speed. As bearing on the carrier’s neg¬ 
ligence, evidence may be admitted as to the rate of 
speed at which the car or train was running at the 
time and place of the accident,^^ unless the negli¬ 
gence charged is such that the speed of the train 
or car has no bearing on it.^® Such evidence should 
be based on some standard of rapidity, and show, 
at least approximately, the actual rate of speed, and 
that it was unsafe.^® Thus, on the issue of such 
speed, the manner in which the passenger sustained 
his injury, together with other testimony, may be 
shown,as may also the facts that the train or car 
was behind time,^* that it lurched and the passen¬ 
gers were bumped about,^® that it was being oper¬ 
ated in violation of an ordinance as to rate of 


speed,®® or in violation of a rule of the carrier®i 
or of an order of the railroad commissioners,®^ 
and whether or not it was running at the usual 
speed.®® 

j. Other or Sinnihr Acts and Accidents 

Evidence of other or similar acts or accidents is gen¬ 
erally not admissible to show independent acts of neg¬ 
ligence, but in a proper case may be admissible as bear¬ 
ing on cu>nditions existing at the time and place of the 
accident, and on the carrier's negligence or care at 
that time and place. 

As a general rule, evidence of the conditions ex¬ 
isting at other times and places, or of other acci¬ 
dents or acts of negligence on the part of the car¬ 
rier or its employees, is not admissible to show in¬ 
dependent acts of negligence,®^ and likewise evi- 


Westernport Transit Co v. Metz, 149 
A. 4, 158 Md 424, reargument de¬ 
nied 149 A. 565, 158 Md. 424, appeal 
dismissed American Oil Co. v. Metz, 
51 S.Ct 40, 282 US. 801, 75 L.Ed 
720. 

(4) Evidence that employee was 
drunld five hours before accident is 
admissible —Cincinnati Traction Co. 
V. Baron, 3 Ohio N.P ,N S., 633. 

Svidence held inad-micctible 

In action for injuries to passenger 
m collision of street cars, motor- 
man's testimony as to how far he 
was from other car when he conclu- 
ed that there was danger of a col¬ 
lision IS inadmissible, the question 
being when he should have reached 
such conclusion, and such question 
being for the jury.—Ganz v. Metro- 
pohtan St. R. Co, Mo., 220 S.W 
490. 

43L Mo.—Ownby v Kansas City 
Rys. Co, App. 228 SW. 879 
Neb—^McCann v. Omahji & Council 
Bluffs Street Ry Co., 222 NW. 633, 
117 Neb. 786 

Ohio.—Cleveland Ry. Co. v. Merk, 
180 NE. 51, 124 Ohio St 596. 

10 C.J. p 1051 note 83. 

SvideiLce held inadmissibla 

"Where defendant's conductor was 
allowed to testify that “there was no 
unusual jerk of the car, nor any 
jerkmg after it was stopped, other 
than the ordinary movement of the 
car after it was stopped," defendant 
was not entitled to have him answer 
the question, “Was the stop violent 
enough to cause you to lose your 
footing on the back end?”—^Birming¬ 
ham Ry.. Light & Power Co. v. 
Mayo. 61 So. 289. 181 Ala 525. 

4;*- Ky.—Consolidated Coach Corpo¬ 
ration V Wright, 22 S W.2d 108, 
231 Ky. 713. 

10 C.J p 1051 note 84. 

ISvidmice held a^mi^ssihle 

(1) Testimony of speed of autobus 
when quarter mile from place of ac¬ 


cident is not too remote—Crosby v. 
Pickwick Stages, Northern Division, 
264 P. 346. 88 CahApp. 799—Schrop- 
shire V. Pickwick Stages, Northern 
Division. 258 P. 1107, 85 Cal App. 216 

(2) In passenger’s action for inju¬ 
ries sustained when thrown to floor 
of taxicab by sudden stop made to 
avoid collision, passenger's testimony 
that he and companion called driver's 
attention to high rate of speed and 
requested driver to reduce speed is 
admissible on question of driver’s al¬ 
leged negligence—^Mendler v. Town 
Taxi, Mass, 3 N E 2d 15. 

45. Ill —^Elgrm, etc.. Tract. Co. v. 

Hench, 132 IlLApp 535. 

10 C.J. p 1052 note 85 
46b Ill —Chicago, etc, R. Co v 
Newell, 72 NE 416, 212 Ill. 332, 
appeal dismissed 25 S Ct. 801, 198 
US, 579. 49 L.Ed. 1171. 

10 C.J p 1052 note 86. 

47- N.C.—Carter v. Seaboard Air 
Dine R Co., 81 S.E. 321, 165 NC 
244. 

48b Ala —St Louis, etc., R Co. v. 

Savage, 50 So. 113, 163 Ala 55. 

10 CJ. p 1052 note 88. 

49- Ill —Alton Light, etc, Co. v. 
Oiler, 119 IIIAlPp 181, affirmed 75 
NE. 419, 217 m. 15, 4 LRA. 399. 

50l Ala — Alabama Power Co v.' 
Bass, 119 So. 625, 218 Ala. 586, 63 
ALR, 1. 

10 C.J. p 1052 note 90. 

51- Mass.—Partelow v. Newton, etc, 
R Co., 81 NE. 894, 196 Mass. 24. 

10 C J. p 1052 note 91. 

52- Mich.—Van Orman v. Lake 

Shore, etc., R Co., 115 N.W. 968, 
152 Mich 185. 

10 C J. p 1052 note 92. 

53. Mass.—Worthen v. Grand Trunk 
R. Co., 125 Mass. 99. 

54. m.—See Todd v. Chicago City 
Ry. Co, 197 Ill App. 544. 

Mass.—Gast v. Boston Elevated Ry. 
Co., 169 N.E. 905, 270 Mass. 330- 
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N.T.—Creasy v. Eastern Greyhound 
Lines V. New York, 291 N.Y.S. 746, 
249 App Div. 59 

Pa —Deegan v. Pennsylvania R. Co , 
160 A 858, 307 Pa. 207. 

Tex.—^Texas & N O. R Co. v. Mc¬ 
Neill, Civ.App., 270' S W 1038, cit¬ 
ing Corpus Jhiis with approval. 
Wash.—Nicktovich v. Olympic Motor 
Transit Co., 272 P. 736, 150 Wash. 
278. 

10 C J p 1052 note 94. 

Evidence hdd inadmissible or prop¬ 
erly excluded 

(1) Testimony that witness one 
night almost hit girl where fatal ac¬ 
cident occurred is inadmissible, 
where it was not shown that condi¬ 
tions were similar to or even approxi¬ 
mated those existing at time of acci¬ 
dent—^Petrillo V Kolbay, 165 A 346, 
116 Conn. 389. 

(2) Evidence that previously guard 
told plaintiff to pass through elevat¬ 
ed tram was properly excluded in 
absence of evidence that guard had 
authority to promulgate general or¬ 
der.—^Rhoades v. Boston Elevated 
Ry Co. 122 NE 194. 232 Mass. 36L 

(3) In action against street rail¬ 
way for injuries to passenger m col¬ 
lision with tram at crossing, evi¬ 
dence that on that night a negligent 
accident occurred to street car and 
crew :wrhereby they were delayed and 
were late at crossing was inadmis¬ 
sible—^Bergfeld v. Dunham, MoApp., 
202 S.W 253 

(4) In action against receivers of 
street railway for injuries to passen¬ 
ger at railroad crossing, evidence 
that on prior eastward tnp car was 
delayed ten minutes on account of 
controller dropping off was inadmis¬ 
sible to prove negligence of conduc¬ 
tor m failing to go ahead at crossmg 
on westward trip to look for tram — 
Bergfeld v. Dimham, Mo App., 201 S. 
W. 640. 

(5) In action agamst receivers of 
street railway for injuries to passen- 
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dence that accidents had not happened imder sim¬ 
ilar conditions at other times or places is not ad¬ 
missible to disprove negligence at the time and 
place in question.^® 

Where, however, such evidence is confined to 
similar accidents or acts of negligence, at or near 
the place in question, it may be admitted as bear¬ 
ing on the conditions that probably existed at the 
time and place of the accident,^® and evidence of 
continued use of an alleged defective vehicle before 
and after the injury without other accident has been 
held admissible to prove the condition at the time 
of the injury.®*^ Such evidence may be admitted 
to show a previous and continuous defective or dan¬ 
gerous condition of things,®® and to show notice 
to the carrier of such defects,®® and, perhaps, when 
its purpose is to charge the carrier with notice of 
an employee’s incompetency.®® Evidence of other 
similar accidents is also admissible to rebut the car¬ 
rier’s evidence that it had carried a great many 


passengers without accident,®^ 

Evidence as to the effect of the accident on other 
passengers is ordinarily not admissible,®^ unless the 
conditions surrounding the different passengers are 
shown, to have been the same.®® Where the only 
issue is the extent of plaintiff’s injuries, evidence 
that other passengers were killed is inadmissible.®^ 
Such evidence has been held admissible to show 
the force of a collision®® and to prove the condi¬ 
tions existing at the time of the accident.®® 

Evidence that on prior occasions footstools were 
provided for alighting passengers is admissible 
when limited to its bearing on whether defendant 
in the exercise of ordinary care was under a duty 
to provide such a stool.® ^ 

k. Subsequent Bepairs and Precautions 

Evidence of repairs and precautions made or taken 
after the accident is inadmissible to show negligence of 
the carrier, although in a proper case it may be admitted 
for other purposes. 


g-er at railroad crossing, evidence that 
car on prior eastward trip was de¬ 
layed by controller dropping off was 
not admissible to show delay had 
thrown car behind time so that crew 
were too hurried to stop at crossing 
to look for train.—Bergfeld v. Dun¬ 
ham, MoApp, 201 S-W. 640. 

(6) Witness testifying as to only 
knowing of one other case where 
street car stopped so violently, it 
was error to permit her to state 
where it was—^McCann v. Omaha & 
Council Bluffs Street By. Co, 222 N. 
W. 633, 117 Neh, 786. 

(7) In motor stage passenger's ac¬ 

tion for mjuries sustained m col¬ 
lision, striking testimony of driver 
of other stage ahead that truck 
stru<^ his stage also is not error.— 
Nicktovich V. Olympic Motor Transit | 
Co, 272 P. 736, 150 Wash. 278. i 

55- Mo —Wright v Kansas City 
Terminal R Co., 193 S W. 963, 195 
Mo.App. 480. 

N.J.—Iieech v. Hudson & M. R. Co., 
174 A 537, 113 N.J.L.aw 366, af¬ 
firmed 178 A. 754, 115 N J L.aw 114. 
Tex—^Texas & N. O. R. Co v Mc¬ 
Neill, CivApp.. 270 S.W. 1038, re¬ 
ferring to Coipiis Juris as author¬ 
ity for this proposition. 

Utah.—^Barlow v. Salt Liake & IT. R 
Co. 194 P. 665, 57 Utah 312. 

10 C.J p 1052 note 95. 

56- U-S.—S. S. Kresge Co. v. McCal- 
hon, C.CAMO.. 58 F.2d 931. 

Utah.—Barlow v. Salt Lake & U. R 
Co, 194 P 665, 57 Utah 312. 

10 C J. p 1053 note 96. 

Pxedj<*ate xegnixed 
Before evidence showing other ac¬ 
cidents similar to plamtifiFs accident 
m re-entenng train after temporary 
athsence could be introduced, it must 
be i^own that conditions were simi¬ 


lar.—Sellars v. Southern Pac. Co., 
166 P 599. 33 Cal App. 701. 

57- D C —^Lewis v. Washington Ry 
& Electric Co, 285 F. 977, 52 App 
DC 243. 

58L Tex—^Eastern Texas Electric Co 
V Kappe. Civ.App.. 235 SW. 253, 
error refused. 

10 C J. p 1053 note 97. 

59. DC—Capital Traction Co. v. 

Copland, 47 App DC 152. 

Ky.—Louisville & N R Co v Pnd- 
dy, 71 SW2d 39, 254 Ky 173. 
Mass —Parker v. Boston Elevated 
Ry Co, 174 N E 927, 273 Mass. 345 
—^Boyd V. Boston Elevated Ry Co, 
162 NE. 735, 264 Mass. 364. 

Mo—^Lowther v. St. Louis-San Fran¬ 
cisco Ry. Co, 261 SW. 702, 214 Mo. 
App. 293. 

N Y —Kovarik v. Long Island R Co, 
178 NY.S. 705, 189 App.Div 534. 
Wash—^Henry v. Navy Yard Route, 
162 P 584, 94 Wash. 526. 

10 C J. p 1053 note 98. 

Where carrier obliged to know conOL. 
tion 

In an action for injuries to an 
alighting passenger whose evidence 
showed the deposit of loose gravel 
on the platform, evidence that an¬ 
other passenger nearly fell, or that 
the gravel was loose and slid from 
under her foot, was not adTnissible 
to show notice, as it was the duty of 
the earner to know the condition of 
the platform and it was not entitled 
to notice—^Barlow v Salt Lake & U. 
R Co.. 194 P. 665, 57 Utah 312. 
Evidence hdd admissible 

Exclusion of evidence, in action 
for death of passenger, of defend¬ 
ant’s knowledge that prospective pas¬ 
sengers waiting on adjacent highway 
had been killed or injured, was error, 
such evidence bemg admissible to ex¬ 


plain decedent's position while await¬ 
ing approach of car.—Sacks v. Con¬ 
necticut Co., 146 A. 494, 109 Conn- 
221 . 

60- Colo—Denver City Tramway Co. 
V. Cowan, 116 P 136, 51 Colo 64. 

61. Ill.—^Illinois Cent R Co. v. 
Treat. 54 N.E 290, 179 Ill. 576, af¬ 
firming 75 HLApp. 327 

62. Ky.—Consolidated Coach Corpo¬ 
ration V. G^mon, 26 S W 2d 20, 233 
Ky. 464. 

10 C.J. p 1054 note 2. 

Eiscretioii of court 

In action for injuries to passenger 
thrown to floor of car in which she 
was standmg when motorman made 
emergency stop, in which the passen¬ 
ger testified that car ^was crowded, 
and that all standing passengers 
were hurled forward, railroad's tes¬ 
timony that no other claims for dam¬ 
ages arising out of the accident were 
made, although as to collateral fact, 
IS admissible in discretion of court. 
—Sullivan v. Minneapolis St Ry. Co., 
200 N.W. 922, 161 Minn. 45. 

63. Tenn —^Tennessee Coach Co. v. 
Young. 80 S.W.2d 107, 18 Tenn. 
App. 592. 

10 C J. p 1054 note 3 
64u Ky.—Cincmnati, N O & T P. 
Ry. Co V. Perkins, 264 SW. 758, 
204 Ky. 334. 

65- Mo—Gaty v. United Rys. Co., 
251 S.W. 61—^Davis v. Fleming, 
App, 253 S.W 798. 

Tex.—^r^inaT v. PaohaTidle & S. F. 
Ry. Co., Com.App., 248 S W. 34, re- 
versmg. Civ.App, 234 S.W. 605. 

10 C.J- p 1054 note 3 taj (2). 

66i N J.—Benedetto v. Hudson & M. 

R. Co., 156 A. 37, 9 N.J.Misc. 758. 

67- Utah.—^Barlow v. Salt Lake & 
U. R. Co., 194 P. 665, 57 Utah 312. 
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According to some decisions, evidence of re¬ 
pairs or alterations made, or additional precautions 
taken, after an accident has occurred, is admissible 
as tending to show prior negligence as to the con¬ 
ditions existing at the time and place of the acci¬ 
dent;®* but by the weight of authority such evi¬ 
dence is held inadmissible for that purpose,®® al¬ 
though it IS admissible for the purpose of showing 
the condition of things at the time and place of the 
accident,^® or to show defendant’s control over 
the place where the accident occurred,or to show 
that, contrary to the carrier’s contention, it was 
not necessary -to maintain the appliance causing the 
injury m the manner in which it was maintamedJ^ 
The true and proper ground for the exclusion of 
such evidence is stated to be because it would be 
unjust that defendant should not take additional 
precautions against the recurrence of an accident 
without the risk of admitting previous negligence.^* 

1 . Custom or Course of Business 

In a proper case evidence of habit or custom or 
course of business of the carrier or passenger is admis¬ 
sible. 

Where, in the absence of any question of evil in¬ 
tent or of any intent at all, the point of fact to be 
determined is whether or not the passenger or the 
carrier did a certain thing or did it in a particular 
way, and the direct testimony as to the fact is con¬ 
flicting, evidence is admissible to show that the 
one or the other was in the habit of doing the thing 
in question, or accustomed to do it in a particular 
way.^^ The direct evidence as to the fact in ques¬ 
tion must, however, be conflicting,75 or the testi¬ 
mony of the opposing witnesses must be based on 


the customary action with regard to the fact in 
question, to render such evidence admissible.76 
A custom or practice established by the carrier it¬ 
self is not admissible to disprove negligence on its 
part,77 but a general custom among other carriers, 
under similar conditions, may be so admitted ;78 
and where plaintiff proves a custom as to particu¬ 
lar cars the carrier may show that all cars followed 
such custom.7® 

Evidence of a custom as to what was done with 
passengers carried beyond their destination is not 
admissible, especially where there is no evidence 
that the passenger, injured in returning to his des¬ 
tination after having been carried past it, was in¬ 
formed of the custom or that the carrier offered 
to conform therewith.*® 

Evidence of a course of conduct for a consider¬ 
able time without accident is admissible to show 
that such course of conduct was not negligent.*^ 

A departure by the carrier from its usual course 
of conduct may be admissible to show negligence on 
its part.** 

Inspection. Evidence that it was not customary 
to remove bolts for mspection is admissible on the 
question of defendant’s exercise of due care in an 
action for injuries caused by the fall of an elevator 
due to a latent defect m such a bolt.** 

Right of way at crossings. Evidence of a cus¬ 
tom between two street railroad companies of giv¬ 
ing one company the right of way at,crossings is 
admissible, in an action against both companies for 
injuries received in a collision at a crossing, to 


GB. Ga—Augrusta, etc, R. Co v. 
Renz. 55 Ga 126. 

Pa.—Pennsylvania R. Co. v. Render- 
son, 51 Pa 315. 

Cantioiis driving* 

In action for injuries sustained 
while pa^enger in automobile owned 
and operated by defendant, evidence 
that defendant drove differently and 
safely after accident is inadmissible 
to show previous negligence —^Des- 
marchier v. Frost, A. 782, 91 Vt, 
138. 

69- Ky.—IiOuisviUe & N R Co v, 
Rowland's Adm’r, 286 S.W. 929, 215 
Ky. €63. 

Minn—^Reid v. Mmneapolis St. Ry. 

Co., 213 RW. 43. 171 Minn. 31 
Ohio—Cleveland Ry. Co v. Balter^ 
man, 153 N.K. 922, 22 Ohio App. 
234 

10 C.J p 1054 note 6. 

TOu Ark —St LiOuis, etc, R Co. v. 

Evans, 137 S.W 568, 99 Ark. 69. 

10 C J. p 1054 note 7. 


71. Kan —^Tipton v. Topeka R Co, 
132 P. 189, 89 Kan. 451. 

10 C J. p 1054 note 8. 

ySb Tex —^Texas Midland R Co. v 
Truss, Civ App., 186 S.W. 249, er¬ 
ror refused. 

XJ-S—Southern Pac. Co. v. Rail, 
Cal, 100 F 760, 41 C C.A. 50. 

10 C.J. p 1054 note 9. 


7G. Mass—-Wentworth v. Eastern R 
Co. 9 NE 563, 143 Mass 248 
10 C J. p 1055 note 13 

77- Del —^MacFeat v. Philadelphia, 
etc., R Co., 62 A. 898. 21 Del. 52. 

10 C J. p 1055 note 14 

78- Minn—Campbell v. Duluth, etc., 
R Co., 120 N.W 375, 107 Minn 358. 
22 LR.A,]SrS., 190. 

10 C.J. p 1055 note 15. 


74i. Cal —Sanchez v. Pacific Auto 
Stages, 2 P2d 845, 116 Cal.App. 
392. 

Mo.—^Beckner v. Kansas City Rys. 
Co. App., 232 SW. 745. 

Or.—^Liawrence v Portland Ry, Light 
& Power Co, 179 P 485, 91 Or. 559, 
quotmg Coipus Jhris with ap¬ 
proval. 

10 C.J. p 1054 note 11. 

75- Ala —Montgomery Light & Trac¬ 
tion Co. V. Devmney, 75 So. 883, 
200 Ala. 135. 

10 C J. p 1055 note 12. 
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79- Ind —^Indiana Union Traction 
Co V Hiatt. 115 NE 101. 65 Ind. 
App 233, denying rehearing 114 N. 
E 478. 65 Ind App 233. 

80. Ala.—^Birmingham R, etc., Co v- 
Seabom, 53 So. 241, 168 Ala. 658 

81- Ind—Cleveland, etc, R Co. v- 
Newell. 75 Ind. 542. 

82. R1 —Chicago, etc., R Co. v. 
Fisher, 31 Rl.App 36. 

83. Mich —Stapleton v. Furniture 
Exhibition Bldg. Co., 177 NW. 139, 
209 Mich. 385. 
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show which company was guilty of the greater neg¬ 
ligence.*^ 

Evidence of customary action of passengers may 
be admissible as affecting the duty of the carrier 
to take the proper precautions for their safety 
and to explain plaintiffs acts,*® but such evidence 
must show more than the occasional practice of a 

single passenger.*^ 

m. Buies of Ganrier 

In a proper c:ase the rules of a carrier adopted for the 
government of the conduct of passengers or its em¬ 
ployees may be admitted in evidence. 

A rule of a carrier, adopted for the government 
of the conduct of passengers or of its employees 
in the operation of its trains, and which does not 
require more than the law requires of the carrier 
with respect to the matters covered by such rules, 
is admissible in evidence on the question of the 
carrier’s negligence,** provided such rule is shown 
to have been in existence at the time of the acci¬ 
dent,*® and that the passenger had, or was charge¬ 
able with, notice thereof.®® However, it has been 
held that such a rule is incompetent in behalf of the 
carrier ;®1 and in some jurisdictions it has been 
held that a rule intended for the guidance of em¬ 


ployees is not admissible to show cither due care 
or negligence toward passengers ®* Where the 
rule requires more than the law requires, or where 
it requires the performance of acts which the law 
does not recognize as a duty devolving on the car¬ 
rier, it is inadmissible.®* Where there is no vio¬ 
lation of the rules of a public service commission 
they should not be admitted.®^ 

§ 766. Weight and Sufficiency of Evidence 

a. In general 

b. Negligence generally; proximate 

cause 

c. Applications of rules 
a. In (xenexal 

Proof by a preponderance of the evidence is neces¬ 
sary and sufficient in actions against carriers for in¬ 
juries to passengers. 

The rules of evidence which govern in civil ac¬ 
tions generally control questions involving the 
weight and sufficiency of the evidence on all mat¬ 
ters arising in an action by a passenger against a 
carrier for personal injuries.®® Thus, all the facts 
constituting plaintiff’s cause of action or defend- 


84. Cal.—^Howland v. Oakland Cons. 

St R Co.. 42 P 983. 110 Cal. 513. 
85- Conn —Sacks v. Connecticut Co, 
146 A. 494, 109 Conn. 221 
10 C J p 1055 note 19. 

Evidence keld admissible 

In an action for injuries from be¬ 
ing: pushed under a moving street car 
by a crowd of fellow passengers on 
Sunday, evidence of the behavior of 
the usual Sunday and holiday crowds 
was admissible as bearing on defend¬ 
ant's duty to anticipate the danger 
and guard against it and the fact 
that at times the crowds were larger 
would make no difference, since the 
crowd, whether large or small, acted 
in the same way.—Grubb v. Kansas 
City Rys. Co, 230 S.W. 675, 207 Mo 
App. 16. 

88. Ala.—^Birmingham Klectric Co 
V. Jones. 176 So 203, 234 Ala. 590 

87- Pa.—^Drake v. Pennsylvania R 
Co. 20 A 994, 137 Pa. 352, 21 Am 
SR. 883. 

Mass.—^McNeil v. New York, N 
H. & BL R. Co., 185 NE 471, 282 
Mass 575— Lia. Fond v. Boston & 
M R R, 94 NE. 693, 208 Mass 
451. 

Mo—^Bond V- St Liouis-San Francis¬ 
co Ry. Co.. 288 S.W 777, 315 Mo 
987—Whitlow V. St Louis-San 
Francisco Ry. Co., App, 282 S.W. 
525, certiorari quashed State ex rel 
St Liouis & San Francisco Ry Co. 
V. Danes. 290 S.W. 425. 316 Mo. 474 
R.Y.—^Hubsch V. Fifth Ave. Coach 
Co , 185 N.Y S. 475. 


S C.—^Tidwell V- Columbia Ry, Gas 
& Electric Co.. 95 S.B. 109, 109 S C 
34. 

10 C.J. p 1055 note 24. 

T.imitation. on a^™^«sibility 

Rules of earner of passengers 
regrulating conduct of employees aie 
admissible in evidence only where 
their violation is negligence com¬ 
plained of, or where they tend to 
prove defendant's guilt of negligence 
complained of, or constitute an ad¬ 
mission that due care requires ob¬ 
servance of conduct presenbed by 
such rules.—Sinopoli v. Chicago Rys 
Co, 147 N.E 487, 316 Ill 609 

89!. Mo.—Paquin v. St IjOuis & S 
R Co., 90 Mo App. 118 
10 C J p 1056 note 25. 

90. N J —Walker v Silvio, 138 A. 
510, 5 N J Misc 833. 

10 C.J p 1056 note 26 

91. Ill—^West Chicago St R. Co v. 
Brown, 112 HI App. 351. 

92. N Y.—^Liongacre v. Yonkers R. 
Co, 140 NE 215. 236 N.Y. 119. 28 
A.LR 1030. modifying 194 N Y S. 
952, 202 App.Div. 845. 

10 C J. p 1056 note 28. 

93. Wyo.—Chicago, etc., R Co v. 
Lampman, 104 P. 533, 18 Wyo 106, 
25 L.R.A,NS., 217, AnnCasl912G 
788. 

94. Mass.—^Bilodeau v. E'itchburg & 
L.. St Ry. Co., 128 NE. 872, 236 
Mass. 526—^London v Bay State 
St Ry Co., 121 NE. 394, 231 Mass 
480. 


95- Tex—^Heck v. San Amtonio Pub¬ 
lic Service Co. Civ.App, 255 SW. 
811. 

10 C J. p 1056 note 31. 

Evidence hedd siiflicieii.t 

(1) To show a cause of action — 
Rowland v Caddo Transfer & Ware¬ 
house Co, 5 Lia.App 156. 

(2) To make a prima facie case for 
plaintiff 

N Y —^Micklin V. Union Ry. Co. of 
New York City, 212 N.Y.S 291, 
125 Misc 863—^Karsch v Interbor¬ 
ough Rapid Transit Co., 176 N.Y.S. 
774 

Tenn.—Greyhound Dines, Inc. v. Pat- 
xerson, 14 Tenn App 652. 

10 C J. p 1056 note 31 [a] (1). 

(3) To take case to jury.—Keppler 
V. Wells. Mo., 238 SW 425. 

(4) To sustain finding that fire in 
taxicab injuring passengers came 
from heater.—^Durfey v. Milligan. 251 
N.W. 356, 265 Mich 97 

10 C.J p 1056 note 31 [a] 

Evidence held insufficient 

(1) To show unavoidable accident 
—^Brisolara v. Caddo Transfer & 
Warehouse Co, 127 So. 57, 13 Da. 
App. 27. 

(2) To disprove injury to passen¬ 
ger in bus by sudden turning of bus. 
—^Mahfouz V Interurban Transp. Co, 
135 So. 740. 17 Da.App 241. 

(3) To show that plaintiff made a 
business of being injured on rail¬ 
ways—^Tindall v Chicago & N. W. 
Ry. Co, 200 Ill App 556. 

10 C.J p 1056 note 31 [bj. 
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ant’s defense must be established by a preponder- lation of carrier and passenger at the time of the 
ance of the evidence.96 Plaintiff must establish by accident,^^ and the same rules apply as to the com- 
a preponderance of the evidence the fact of the re- 


seL RI—^Hanley v. Rhode Island 
Co , 99 A 753. 

Wis—^Ennis v. Milwaukee Electric 
Ry. & liight Co, 232 NW 540. 202 
Wis. 277 

10 C J. p 1056 note 32 
Evidence held soMdent 

(1) To sustain a recovery. 

US.—Pinson v. Kansas City South¬ 
ern Ry Co. CC.ATex, 37 P.2d 
652—^Memphis St. R Co v Townes, 
CC.ATenn. 281 P 127 
Ill.—Crane v. Railway Exp., Agency, 
12 N.E2d 672, 293 IlLApp. 328. 

—L,eon V. Chicago, B & Q R. 
Co, 167 N.W. 7S7, 102 Neb. 537. L. 
R.A 1918F 313. 

N.Y —^Jones v. Eastern Greyhound 
Lines, 288 NT.S. 523, 159 Misc. 
662 

Okl—Missouri, Kansas & Oklahoma 
Coach Lines v Benton, 10 P.2d 451, 
157 Okl 10. 

Pa—^McQuaide v. Pittsburgh. C, C. & 
St. L. Ry. Co. 67 Pa.Super. 425. 

10 CJ. p 1056 note 32 [a] (1). 

(2) To show that bus porter who 
let suitcase fall on passenger’s head 
and neck was special employee of bus 
company for whose negligence bus 
company was liable.—^Interurban 
Transp. Co. v. Reeves. 108 S.W 2d 
594, 194 Ark. 321 

(3) To support verdict that injured 
plaintiff, at station platform to meet 
mother-m-law,' was not a mere li¬ 
censee.—St. Louis-San Francisco Ry. 
Co. V. PercifuU. 2 SW.2d 1112. 176 
Ark. 1205. 

(4) To establish that collision oc¬ 
curred.—Strock V. Pickwick Stages 
System, 290 P. 482, 107 Cal.App. 298 

(5) To warrant inference that 
traffic light had been installed and 
maintained by traffic authority of 
municipality, as regards right of bus 
driver to proceed in accordance with 
direction of traffic light—Viggiana 
V. Connecticut Co., 191 A. 95, 122 
Conn. 514. 

(6) To establish that trainrinsi^ter 
was railroad’s employee, rendermg it 
liable for his negligence.—Sabol v. 
Chicago & N. W. Ry. Co, 238 N.W. 
281, 255 Mich. 648, certiorari denied 
Chicago & N W Ry. Co. v. Sabol, 52 
S.Ct. 265, 284 U.S 688, 76 L.Ed. 581. 

(7) To justify the jury's conclu¬ 
sion that a crowd in its rush to get 
on pushed plaintiff under a moving 
car.—Grubb v. Kansas City Rys. Co., 
230 S.W. 675. 207 Mo.App. 16. 

(S) To show that boy, who had 
fallen on the track in attemptmg to 
board a tram after gates were closed, 
was alive when run over by an on¬ 
coming tram.—Johnson v. Interbor-i 


ough Rapid Transit Co., 183 N.Y.S 
224, 192 AppDiv. 639 

(9) To warrant finding of serious 
and permanent injuries to railway 
passenger —^Louisiana Ry. & Nav. Co 
of Texas v. Smith, Tex-CivA^pp., 285 
SW 1104. 

(10) To warrant jury finding that 
alleged injured person was injured 
in collision between street car and 
automobile —^Nelson v. Milwaukee 
Electric Ry & Light Co. 222 N.W. 
792, 197 Wis 513. 

(11) To justify finding that de¬ 
ceased fell down stairway leading 
from station platform to basement, 
and that the fall caused his death — 
Falk v. Chicago & N. W. Ry. Co , 
157 N.W 904. 133 Minn. 41. 

(12) To establish defendant’s con¬ 
tention that sole cause of street car 
derailment m which passenger sus¬ 
tained injuries for which he was su¬ 
ing was the breaking of the axle of 
the car.—Virginia Electric & Power 
Co. V. Lowry, 184 SE. 177, 166 Va 
207. 

(13) To overcome prima facie case 
made out by passenger.—^Bynum v. 
City of Monroe, La.App.. 171 So. 116. 
10 C.J p 1056 note 32 [a]. 

Evidence held insp'!>*ci»*t 

(1) To sustain a recovery. 

U S.—Pickwick Stage Lines v Ed¬ 
wards, CC.AUtah, 64 F.2d 758. 

La,—Goldenberg v Nugent, App., 162 
So 459—^Danove v. American Safe 
Deposit Co, App, 151 So. 93 
Mo.—Edmondson v. Missouri Pac. R 
Co., 286 S.W. 439, 220 Mo.App. 294. 
N.Y.—Yocum v. Interborough Rapid 
Tfransit Co., 231 N.Y.S. 922. 224 
AppDiv. 544 

Okl—St Louis & S. F. Ry. C!o v 
Manley, 189 P. 177. 78 Okl. 59. 

Pa.—^Moore v. Philadelphia Rapid 
Transit Co, 87 Pa.Super. 393. 

R.I.—Hanley v. Rhode Island Co., 99 
A. 753 

10 C.J p 1056 note 32 CbJ (1). 

(2) To sustain allegation of com¬ 
plaint that decedent contracted safe¬ 
ly to transport and deliver plamtiff 
by automobile to California.—^Mc¬ 
Clure V. Johnson, Ariz., 69 P.2d 573. 

(3) To warrant finding that ex¬ 
press company’s servant was actmg 
within his employment when he shot 
plaintiff.—Lamanna v. American Ex¬ 
press Co., 120 N.E. 30. 230 Mass. 564 

(4) To show that window which 
fell on street car passenger’s arm 
was open to its full extent was 
latched.—^Murray v. International Ry. 
Co, 251 N.Y S 320, 233 App.Div. 262. 

(5) To show duty of earner to 
give assistance to plamtiff.—St. 
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Louis & S- F. Ry. Co. v. Dobyns, 157 
P. 735. 57 Okl. 643. 

(6) To require a finding that the 
passenger was injured, m view of the 
nature of such testimony, making it 
impossible to contradict it. and other 
testimony warranting the jury to 
disregard and disbelieve it.—^Heck v. 
San Antonio Public Service Co, Tex 
Civ.App. 255 S.W. 811. 

(7) To show a custom of allowing 
people to nde on the back part of 
truck where goods were carried, 
which would be available to plaintiff 
—Gruber v. (3ater Transfer Co, 165 
P. 491, 96 Wash. 544. LRA1917P 
422 

(8) To establish duty of carrier 
stopping bus at hotel, to exercise 
care to keep hotel in reasonably safe 
condition for passengers using rest 
rooms—^Pickwick Stage Lines v. Ed¬ 
wards, CC.A.Utah. 64 F.2d 758 

(9) To sustain a finding that plain¬ 
tiff’s feet were frozen while on de¬ 
fendant’s train.—Zoccolillo v Oregon 
Short Line R. Co.. 177 P. 201. 53 Utah 
39. 

j (10) To establish conclusively that 
plamtiff’s injury could not have been 
caused as alleged.—Missouri Pac. R 
Co. V McDade, 53 S.W.2d 595, 186 
Ark 317. 

Xnsnlt to passenger by carrier’s 
servant without physical injury was 
held to support cause of action for 
breach of contract.—Southern Ry 
Co. V. Carroll, 70 So. 984, 14 Ala.App. 
374, 

97. Masa—Guinevan v. Checker 
Taxi Co. 194 NJB. 100. 289 Mass. 
295. 

10 C.J. p 1057 note 33. 

Evidence held sufficient 

(1) To show the injured person 
was a passenger at the time of the 
accident. 

Ala—Central of Georgia Ry. Co. v. 
Thomas, 104 So. 559, 20 Ala App 
617. 

Ark.—Chddo Transfer & Warehouse 
Co. V Perry, 298 S W. 337. 174 Ark. 
1030 

Colo.—^Yelloway, Inc., v. Garretson. 

3 P 2d 292. 89 Colo. 375. 

Ky—^Jesse v Dunn, 61 S.W.2d 918, 
244 Ky. 613. 

La—Scarborough v. Louisiana Ry. & 
Nav. Co.. 82 So. 286. 145 La. 323. 
Mass —Guinevan v Checker Taxi 
Co., 194 N.E. 100, 289 Mass. 295 
—Dion V. Drapeau, 150 NE 14, 
254 Mass. 186. 

Mich—-Perz v. Pere Marquette Ry. 

Co.. 198 N.W. 208, 226 Mich. 452. 
Minn —Gruhl v. Northern Pac. Ry. 
Co., 168 N.W. 127, 140 krinn 353. 
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panics or persons liable for the injuries,®* but such ] facts need not 


IT C —Myers v. 135 S.E 788, 

192 NC. 700 

R. L—Chaufty v. De Vnes, 102 A. 
612, 41 R-I. 1. 

■^ 2 s.—Nelson v. Milwaukee Electric 
Ry. & L-ighit Co., 222 NW. 792. 197 
Wis. 513—Aruebergr v. Chicago, M. 
&. St P. Ry. Co., 195 NSW. 844, 
182 Wis 85. 

10 C.J. P 1057 note 33 [a] <1), 

(2) To warrant a finding, in an 

action for the death of one accom¬ 
panying a shipment of live stock, 
that deceased was the caretaJeer en¬ 
titled to accompany the stock under 
the contract of shipment, although 
the owner of the stock was also in 
the car—Adams v. Chicago. R. I & 
P. Ry. Co., 161 N-W. 295, 179 Iowa 
1334 I 

(3) To warrant a finding that jit-| 
ney driver’s authority to take pas¬ 
senger was not limited to a particu¬ 
lar route, and that he accepted plain¬ 
tiff as a passenger and received his 
fare as the servant of his employer. 
—Chaufty v. De Vries, 102 A. 612, 
41 R.I 1. 

10 C.J. p 1057 note 33 Ca]. 

Svidence held, iasuificient 

(1) To show plaintiff was a pas¬ 
senger at the tune of the injury. 
IlL—^Todd V, Louisville & N. R. Co, 

113 NE 95. 274 Ill 201, L.RA 
1916F 543—Foote v. Chicago, N. 
S. & M R Co, 256 IllJLpp 5811 
—Cribb V. Chicago Rys. Co, 252 
IlLApp. 33—Goodison v Chicago, I 
B & Q R Co., 213 Ill App. 56. 

N.H—^Tngerson v. Grand Trunk Ry,i 
106 A. 488. 79 N.H. 154. 

N.Y —De Pern v. Motor Haulage | 
Co.. 173 N.T.S. 189. 185 App.Div 
384- 

10 CJ. p 1057 note 33 [b] (1). | 

(2) To show plaintiff was guilty 
of fraud or deceit in presenting ex¬ 
pired ticket, which conductor ac- j 
cepted—Chesapeake & O Ry. Co. v 
Burton, CCA.W.Va., 62 P2d 110, 
88 A.L R. 756, certiorari denied 53 

S. Ct. 507, 288 XJS 617, 77 LEd. 990. 

(3) To show that passenger, who 
was discharged from tram in dark, 
some distance away from platform, 
and injured in fall while crossmg 
tracks, had placed herself in cus¬ 
tody of uncle who had met her, as 
against contention that railroad was 
relieved of responsibility.—^Young v. 
Baldwin, C.CA.Ark, 84 P.2d 841. 

(4) To show that passenger had 
made any fraudulent representations 
in securing and using a pass.—Mc¬ 
Grath V. Payne, Mo., 245 S.W. 1061. 

<5) To show that deceased was a 
trespasser or mere licensee—^Rhode- 
house V. Director General of Rail¬ 


roads, 111 A. 662. 95 N.J.Law 355. 

10 C.J. p 1057 note 33 [b]. 

98- Minn —Casey v Northern Pac. 

Ry. Co., 213 NW. 57, 171 Mmn 34 
10 C.J. p 1057 note 34. 

Evidence held sufficient 

(1) To establish ownership or op¬ 
eration by defendant. 

IlL—^Princell v Pickwick Greyhound 
Bus Lines. 262 HI.App. 298—-Wall 
V. Chesapeake & O. Ry. Co, 219 
mjtpp. 136. 

Kan—Crawford v. Southern Kansas 
Stage Lines Co, 66 P-2d 601, 145 
Kan. 580. 

Mo—Watkins v. Kan5tas City & W. 
B. R. Co.. App.. 209 SW. 950— 
Olive V. United Rys. Co. of St 
Louis, 193 S.W. 32, 197 Mo.App. 
118. 

Tex —^Dallas Ry. Co. v. Warlick, Civ. 
App, 268 S.W. 512, reversed on 
other grounds, Com-App., 285 S.W 
302. 

(2) To show ownership of bus and 
operation by employee acting within 
the scope of his employment—Irwm 
V. Pickwick Stages System, 25 P.2d 
998. 134 Cal.App 443. 

(3) To show ownership as pur¬ 
chaser or assignee of purchaser at 
foreclosure sale, the terms of which 
required assumption of all liabili¬ 
ties—White V. Chicago, P. & St. L 
R Co, 196 IlLApp. 459. 

(4) To sustain finding that bus 
driver operating car on defendants’ 
route under defendants’ permit was 
defendants’ agent in transportation 
of injured passenger, within meaning 
of Motorbus Law.—^McCarthy v Val¬ 
dez, TexCiv.App., 10 S.W.2d 1051, er¬ 
ror dismissed. 

(5) To show that the chauffeur 
of a taxicab was under control of 
defendant taxicab company, and en¬ 
gaged m its business —^Burke v. 
Shaw Transfer Co., 243 S.W 449. 
211 MoA.pp 353, certiorari quashed 
State ex rel Shaw Transfer Co. v 
Trimble, Sup, 250 S W. 384 

(6) To warrant finding that driv¬ 
er of bus was actmg withm scope of 
authority from defendant as bus 
owner.—Saunders v. Crawford, 164 
So 526, 122 Fla. 13. 

(7) To show driver was acting 
withm the scope of his employment 
—^Baskin & Cole V- Whitson, 8 Tenn. 
App. 578. 

(8) To establish that the proxi¬ 
mate cause of accident was negli¬ 
gence of drivers of both taxicabs of 
different compames entermg inter¬ 
section authorizing recovery against 
both earners—HAnley v. Checker 
Cab Co., 126 So. 274. 12 La.App 562. 

(9) To show negligence of taxicab I 


be established beyond all doubt.®® 

company, whose driver stopped car 
with rear wheel between trolley 
rails, as well as negligence of the 
railway company.—^Hughes v. Pitts¬ 
burgh Transp Co., 150 A. 153, 300 
Pa. 55. 

(10) To sustain finding that side¬ 
walk surrounding subway station 
was within control of traction com¬ 
pany sued for injuries, operating 
under lease of subway and entranc¬ 
es and approaches.—Smith v. Boston 
Elevated Ry. Co.. 169 NB. 501. 262 
Mass. 18. 

(11) To support finding that plain¬ 
tiff was not injured by defendant's 
vehicle.—^Yoifng v Gregory Bus 
Line, 1 Tenn App. 282 

10 C J. p 1057 note 34 (aj. 

EvideiLce hdd insufficleint 

(1) To establish identity of taxi¬ 
cab driver or show that he was taxi¬ 
cab company’s agent or employee, as 
alleged m complaint, and hence in¬ 
sufficient to support verdict against 
such company.—^United Transp. Co, 
V. Jeffries, App., 200 N.E 424, super¬ 
seded 5 N.E2d 524. 211 Ind. 226. 

(2) To show street railroad, own- 
mg majority stock of railroad on 
which passenger was mjured, oper¬ 
ated it m violation of statute — 
Berkey v. Third Ave. Ry Co, 155 N, 
E. 58. 244 NY. 84, 50 AL.R 599, 
reversing 217 N.Y.S 156, 217 App- 
Div. 504. motion denied 155 NE. 914, 
244 NY. 602, 60 AL.R. 699. 

(3) To show that, by contract be¬ 
tween earners, initial earner was 
liable for injuries after it had turned 
car over to connecting carrier—Cis¬ 
co & N E Ry. Co v. Proctor, Tex. 
Civ.App, 272 S W 308, affirmed Proc¬ 
tor V. Cisco & N E. Ry. Co., Com. 
App, 277 SW. 1047. 

10 C.J p 1057 note 34 [b]. 

Conduct of Cartier’s counsel, to¬ 
gether with evidence from which 
ownership may he inferred, may be 
sufficient to show defendant com¬ 
pany’s ownership of car.—--Lucius v. 
Wells, Mo.App., 263 S.W- 546. 

As between codef<*i«Aan^ts 

In passenger’s action for injuries 
in derailment against railroad and 
the Pullman Company, where the 
railroad’s own witnesses testified 
that it was the duty of the railroad 
to inspect and repair the running 
gear of the Pullman cars while in 
use, and where there is no evidence 
that the PuUmaTi Company was re¬ 
sponsible for the roadbed, railroad 
could not complain of direction of 
verdict for Pullman Company.— 
Thompson v- Atlantic Coast Line R. 
Co. 102 S.E. 11, 113 SC 261. 

99. Ala.-«—Louisville, etc., R. Co. v. 

Jones, 3 So. 902, 83 Ala. 376. 
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li. Ne^igence Generally; Proximate Cause 

Negligence of the carrier, and proximate cause, must 
be proved by a preponderance of the evidence. 


Negligence on the part of defendant, or em¬ 
ployees, must be shown by a preponderance of the 
evidence.^ It is not necessary that negligence be 


1. La —Woodley v Service Cab Co , 
App, 159 So 124 
10 C J. p 1058 note 37 

Evidence b^d snScient 

(1) To justify a verdict or finding 
of negligence of defendant. 

US.—Yellow Cab Co v Keane, CC 
A Ill., 93 P 2d 290. 

CaL—Hartje v Olcott. 3 P2d 340. 
116 Cal App 712—^lIcKeon v. Liss- 
ner, 262 P 459, 87 Cal.App 371— 
Anderson v San Francisco-Oak- 
land Terminal Rys, 214 P 289, 61 
Cal-App 21 

Ill.—See Boland v. Gay, 201 Ill App 
359. 

La —Scarborough v. Louisiana Ry 
& Nav Co., 82 So 286, 145 La. 323 
Mich.—^Rice v. Michigan Ry. Co., 175 
N.W. 454, 208 Mich 123 
Minn.—Germ v. Chicago, M. & St. 
P Ry. Co. 158 NW 630. 133 Minn. 
395. 

Mont.—^Pisher v. Butte Electric Ry. 

Co., 249 P 1013, 77 Mont 85 
N.J.—^Rhodehouse v. Director Gener¬ 
al of Railroads, 111 A- 662, 95 N. 
JLaw 355. 

K.Y.—Allessi V. New York Rapid 
Transit Corporation, 297 N.Y S. 
1011, 163 Misc. 815. 

N C —^Dunn v. Atlantic Coast Line 
R Co.. 93 S.B. 784, 174 NC. 254 
Pa.—^Borden v. Lehigh Valley R- 
Co, 76 Pa Super. 517. 

10 C.J- p 1058 note 37 ta] (1). 

(2) To warrant finding that con¬ 
ductor m charge of street car was 
negligent in allowing intoxicated 
passenger to stand m car where he 
was likely to fall and mjure other 
passengers.—Virginia Ry. & Power 
Co. V. Hubbard. 91 S.E. 618, 120 Va. 
661. 

(3) To show that conductor was 
charged with notice of station at 
which eight year old passenger was 
to get oft tram, as respects railroad's 
liability for injuries sustained when 
boy jumped from tram after it had 
failed to stop at his station—^Nash-I 
ville, C. & St L. Ry v. Bteirrell, I 
Term App., 110 S.W2d 1032. 

(4) To show that porter in clos¬ 
ing car door knew that passenger's 
hand was on jamb thereof.—Schaff 
V. Gordon, Tex.Civ App, 214 S W. 
638. 

(5) To sustain finding that cinder 
which injured plaintiff passenger 
came from defendant’s locomotive, 
which was passing on another track. 
—^Malone v St Louis-San Francisco 
Ry Co., 213 S.W 864, 202 Mo App 
489. 

(6) To support finding conductor 
of mterurban car was negligent m 
not protectmg passenger from rob¬ 


ber.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. Scott, 170 
NE. 341, 91 IndA^pp. 690, rehearing 
denied 172 NE 659, 91 IndApp. 690 

(7) To show that the likelihood of 
a waiting passenger being so pushed 
by pressure of the crowd struggling 
to get on the car was a matter rea-j 
sonably to be anticipated by defend-' 
ant —Grubb v Kansas City Rys. Co., 
230 SW. 675. 207 Mo App. 16. 

(8) To justify finding that ade¬ 
quate number of employees were not 
in attendance on elevated railway 
platform.—^Bryant v. Boston Elevat¬ 
ed Ry. Co., 122 NE. 744, 232 Mass. 
549. 

(9> To support finding that de¬ 
fendant railroad was backing its en¬ 
gine over four miles an hour in vio¬ 
lation of city ordmance, rendering 
it negligent—Dunn v. Atlantic Coast 
Lme R. Co.. 93 S.E. 784, 174 N.G 
254. 

(10) To show that bus driver, who 
attempted to jerk a trunk onto bus 
by Its handle alone and without 
warning passenger helping him of 
such attempt was negligent—Gaines 
V Teche Lines, La App, 176 So. 134. 
10 C J. p 1058 note 37 ta]. 

Evidence held insufficient 

(1) To show negligence. 

U S —^Missouri Pac Transp Co. v. 

Bennett, CCANeb, 95 P 2d 177. 
Ga —Green v Hines, 102 S.E. 899, 
25 GaApp. 202—Flanders v At¬ 
lanta Terminal Co., 95 S E 307, 21 
Ga App. 812 

Ill —Schwartz v. Chicago Rys. Co , j 
208 IlLApp 232. See Van Zandt' 
V. Metropolitan West Side Elevat¬ 
ed Ry Co., 205 IllJlpp. 453. | 

Kan.—^Brehm v. Atchison, T & S P. 
Ry Co, 206 P. 868, 111 Kan 242, 
25 A.L.R 1056—Bngham v. Union' 
Traction Co., 164 P. 1076, 100 Kan. 
435. I 

Ky.—Williams v, Louisville & N. R 
Co., 210 SW. 172, 183 Ky. 602 
Mass—Conley v. Town Taxi, 10 N 
E 2d 74—^Tsatsos v. Boston, R. B ' 
& L. R Co., 166 NE. 633, 267 
Mass 365—Stanley v. Boston Ele¬ 
vated Ry. Co., 143 NE 338. 248 
Mass 494. 

Mich—Smith v. Peels, 186 NW. 397, 
217 Mich. 255. 

N Y —Sadacca v. New York Rys. Co., 
174 N.YS. 2S7. 186 App DiV. 582 
—Schasel v. International Ry. Co., 
173 NYS 571. 185 App Div 194. 
ND.—^Pmlayson v. Yellow Cab Co,, 
217 NW. 662. 56 ND 407. 

R.L—^Thomas v. J. Samuels & Bro., 
132 A. 8, 47 RL 206, reargument 
denied 132 A. 386. 

Tenn.—^Nashville, CL & St, L Ry. v. 
Harrell, App., 110 S.W.2d 1032. 
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Tex.—Bragg v Houston Electric Co, 
Civ App., 264 S.W 245, affirmed 
Houston Electric Co v Bragg, 
Com App, 276 SW 641, motion 
overruled 280 SW 188—Wichita 
Valley Ry Co v. Helms. Civ App, 
261 SW 225 

Va—Walters v. Norfolk & W Ry 
Co, 94 SE. 182. 122 Va 149 

(2) To show that the conductor 
or motorman had notice of the pres¬ 
ence of the suitcase in the aisle, or 
that It had been m the aisle a suf¬ 
ficient length of time so that they 
should have taken notice of it.— 
Gamer v. East St. Louis Ry Co., 
211 IlLApp 201. 

(3) To show any negligence m em¬ 
ploying an elevator operator under 
sixteen years of age —Hoffman v 
Ellis, 174 NYS. 362. 106 Misc. 283. 

(4) To permit recovery from rail¬ 
road company for injuries sustained 
by eight year old passenger who 
jumped from train traveling from 
twenty-five to thirty-five miles per 
hour when tram failed to stop at 
such passenger's station—^Nashville, 
C. & St. L. Ry. V. Harrell, Tenn 
App . no S W 2d 1032. 

(5) To show negligence in that the 
brakeman did not fasten the car 
door back “securely"—^Brehm v. At¬ 
chison, T & S F Ry. Co, 206 P. 
868, 111 Kan 242. 25 ALR. 1056 

(6) To show negligence of railway 
company in permitting blowing out 
of fuse—^Brasslavsky v. Boston Ele¬ 
vated Ry Co., 145 NE. 529, 250 
Mass 403. 

(7) To take to jury question 
whether taxicab driver knew or 
should have known that heater m 
cab floor, on which drunken passen¬ 
ger was lying, was hot enough to 
bum him.—Schmuck v. Heilman, 161 
A. 420, 106 Pa.Super 12 

(8) To show that passenger was 
in a helplessly drunken condition, 
so that conductor, in removing him 
to a car where his presence would 
not offend other passengers, was re¬ 
quired to look after his safety by 
seeing that he was carefully seated 
in the car—Louisville & N R Co v 
Phelps’ Adm'r, 205 S W. 793. 181 Ky. 
689 

(9) To justify a finding of negli¬ 
gence on defendant's part in running 
past platform at a high rate of speed 
after havmg observed plaintiff's sig¬ 
nal—^Rice V Michigan Ry. Co., 175 
N.W. 454, 208 Mich. 123. 

(10) To establish building owner's 
negligence because mamtaming in¬ 
ferior and antiquated type of el^a- 
tor or in employmg inexperienced 
and incompetent operator.—Brandon 
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proved beyond a reasonable doubt,^ and it may be 
established by circumstantial, as well as by direct, 
evidence;^ but, as a verdict for plaintiff cannot 
resc on mere conjecture or speculation.^ the evi¬ 
dence must be sufficient to prove the essential facts 
constituting: the negligence relied on,® and must 
consist of some reasonable evidence of well defined 
acts of negligence.® A mere probability or possibil¬ 
ity that some one was wanting in care is not suffi¬ 
cient to justify a findmg of negligence,^ unless 
such probabihty or possibility is based on rational 


grounds and is supported by the facts proved;® 
and it is not sufficient to show an injury and that 
some part of the carrier’s equipment had a part in 
the accident without any evidence showing a de¬ 
fect in construction or operation or facts from 
which such defect or dereliction might be infer¬ 
red® Where the evidence is equally as consistent 
with due care as with negligence, no recovery can 
be had.i® These rules also apply to the proof of 
willfulness, wantonness, or recklessness.^! 

To justify a judgment of dismissal, the evidence 


V Gottlieb. 132 So. 283. 16 LaApp. 
676, 

(11) To support finding- that the 
conductor was neglig'^nt in permit¬ 
ting plaintiff to go on the platform. 
—Gnebenow v Chicago & M. E. Ry. 
Co., 171 N.W. 664. 169 Wis 12. 

10 C J. p 1058 note 37 [bj. 

Cause of crash. 

Evidence tendmg to establish that 
air transport company furnished [ 
sound plane, properly equipped, and] 
an experienced pilot, but not ex¬ 
plaining why pilot went fifty miles 
off his course and proceeded over 
dangerous territory at unsafe alti¬ 
tude. was insufficient to sustain ver¬ 
dict in its favor in suit for death 
sustained when plane crashed into 
mountain-—Goodheart v American 
Airlines, 1 N.Y S.2d 288, 252 App 
Div 660 

Presumption, as preponderance 
Where proof does not rebut prima 
facie showing contemplated in ap¬ 
plication of res ipsa loquitur doc¬ 
trine, such pnma facie showing sup¬ 
plemented by presumption would 
constitute proof by preponderance 
of evidence—^Robison v. McAlister, 
Cal, 13 P2d 926—St. Clair v. Mc¬ 
Alister, 13 P2d 924, 216 C^al. 95. 

2. Wis.—Beery v. Chicago, etc. R. 
Co, 40 N.W. 687, 73 Wis. 197. 

10 C.J. p 1058 note 38. 

3. Conn.—Robinson v. Connecticut 
. Co. 189 A 453. 122 Conn. 300. 

Md —Cumberland 4b Westernport 

Transit Co. v. Metz. 149 A 4, 158 
M<L 424, reargument demed 149 A 
565, 158 Md. 424, and appeal dis- 
nussed American Oil Co v. Mets^ 
51 set. 40, 282 U.S 801, 75 Li.Ed. 
720 

10 C.J. p 1058 note 39. 

Evidence held sufficient to raise 
presumption of negligence —^Malone 
V Greyhound Lmes, Mo App, 22 S. 
W2d 199 

d- U S.—Northern Ry. Co. v Page, 
Mass, 47 S.Ct. 491, 274 IJ S. 65, 71 
LEd 929, reversing, C.CA, Page 
V. United Fruit Co., 3 P2d 747, 
certiorari granted Northern Ry. 
Co. V, Page, 46 S.Ct. 19. 269 US. 
542. 70 U-Bd 402. 

Ark —St. liOuis-San Francisco Ry. 


Co V. Evans. 109 SW.2d 918, 194 
Ark 1156. 

Ind.—^Hines v Rollins, 179 NE 183, 
97 Ind App 251. 

Mass—^Holland v Boston & M R. 

R, 181 NB. 217. 279 Mass 342 
Miss.—Columbus & G Ry Co v. | 
Phillips. 133 So. 123, 160 Miss. 390 
Pa,—^Leglar v Pittsburgh, C, C &| 
St li R. Co, 131 A 363. 284 Pa 
521. 

5- Tex—^Wichita Valley Ry Co. v 
Helms. Civ App., 261 SW. 225 
10 C.J p 1058 note 40. 

Proof req-uired 

In bus passenger's action for m- 
juries resulting from fall caused 
when bus slajrted after having stop¬ 
ped at intersection, in order to per¬ 
mit inference of negligence by bus 
driver, passenger was obliged to 
prove by direct evidence that way in 
which bus was started was negli- 
[ gent, or to prove by what appeared 
I to have taken place as physical fact 
that driver was negligent.—Cohen v. 
Surface Transp Corporation of New 
York, 289 N Y.S. 678, 160 Misc 247. 
Test of sufficiency 

In action for death from fall on 
elevator, test of sufficiency of evi¬ 
dence IS whether circumstances are 
such as to satisfy reasonable minds 
that death resulted from negligence 
of defendant —Strobel v. Park, 140 
A 877, 292 Pa 200. 57 ALR 253 
Confiicting statements imni^tezial 
Witness’ conflicting statements 
were immaterial as regards sufficien¬ 
cy of evidence of negligence of driv¬ 
er of bus which skidded off road 
when driver attempted to avoid hit¬ 
ting mule, in view of other witness¬ 
es’ testimony as to speed of bus, 
presence of mule, and condition of 
road —• Tennessee Coach Co v. 
Young, 80 SW.2d 107, 18 Term App. 
592 

Sv^^emne held insuffiment 
In bus passenger's action for inju¬ 
ries resulting from fall caused when 
bus started after having stopped at 
intersection, the fact that another 
passenger of bus lost his equilibrium 
when bus started is insufficient to 
show jerk caused when bus started 
was caused by negligence of driver, 
in absence of evidence showing other 
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passenger was acting in such way as 
to prevent his being overbalanced by 
any change in motion of bus—Cohen 
V Surface Transp Corporation of 
New York. 289 N Y S. 678, 160 Misc 
247. 

6- US —Cornette v. Baltimore & O 
R Co. Pa., 195 F. 59, 115 C.CA 
61. 

7- U S.—Minneapolis, St P & S. S. 
M Ry Co. V Galvin, C.CA Mich, 
54 F 2d 202. certiorari denied 52 
S.Ct. 407. 285 US 551, 76 L Ed. 
941. 

10 C.J p 1059 note 42 

8. Mich —Robinson v. Chicago, etc, 
R. Co, 97 N.W 689, 135 Mich. 254. 

9. Pa—Wood V Pennsylvania R. 
Co., 170 A 367, 111 Pa Super 430. 

10. R.I—Wilbour V. Rhode Island 
Co. 67 A 445 

10 C J. p 1059 note 44. 

I 11- S.C—^McLean v Atlantic Coast 
Line R Co., 61 S E 900. SI S C 
100, 128 Am.SR. 892, 18 L.R.A. 
NS. 763 

10 C J. p 1059 note 45. 

Evidence hdd sufficient 

(1) To show wanton negligence 
Ga—^Madden v. S. L. Mitchell Auto¬ 
mobile Co, 94 S E 92, 21 Ga.App. 
108 

Ill —^Bernier v. Illinois Cent R. Co , 
215 I11.APP 454, affirmed 129 NE. 
747, 296 Ill. 464. 

(2) To warrant exemplary dam¬ 
ages for injury to passenger in ele¬ 
vator.—^Reel V Consolidated Inv. Co., 
Mo, 236 S.W 43 

Evidence h^Ld msuffiment 

(1) In action for death, by derail¬ 
ment, of employee of railroad com¬ 
pany riding on free pass, to show 
willful or wanton misconduct of rail¬ 
way company or its seivants—La¬ 
mer v. Bugg, 123 SB. 145, 32 GaApp. 
294. 

(2) In action for death, by colli¬ 
sion of traans, of person riding on 
free pass, stipulating against lia¬ 
bility for accident, to support charge 
of willful killing.—^Ft. Wayne & Wa¬ 
bash Valley Traction Co v. Justus, 
115 NE 585, 186 Ind. 464. 

(3) In action for personal injuries 
received from falling out of defend- 
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should show care,so conclusively that the only fair 
inference is that the accident was one that could 
not have been guarded against by ordinary care.^- 

Proximate cause. Plaintiff must show by a pre¬ 
ponderance of evidence that defendant’s negligence 
or wrong in fact caused his injuries.^^ This fact 


may be shown by circumstantial evidence,^^ which 
must be of such strength and character as to war¬ 
rant an inference or reasonable probability, from 
the facts proved, that defendant’s negligence caused 
the injury;^® and such evidence is not sufficient if 
it merely raises a surmise or conjecture that such 
was the fact,^® as where the inference or proba- 


ant’s baggage truck driven by itsr Truss, Civ.App, 186 S.W. 249. er- of injury—Himstreet v. Chicago & 

servant, to show that the dnver ror refused N. W Ry. Co, 166 N.W. 665, 167 

was guilty of gross negligence or of 10 C J- p 1059 note 49 Ec] (1). Wis 71. 

wantonly causing plamtifTs injury (2) To warrant finding that a pas- (12) To justify finding that negli- 
—Gruber v. C^ter Transfer Co., 165 genger was injured when he fell from gence in putting intoxicated person 
P 491, 96 Wash. 544, h R.A.1917F ^ train moving at a speed of forty to off at destination, without precau- 

422. fifty miles per hour, without direct tion for his safety, was proximate 


Proof of actual knowledge 

Wantonness of carrier’s servants 
must rest on servants* actual knowl¬ 
edge. but such knowledge need not 
be shown by direct proof—^Birming¬ 
ham Electric Co- v- M a n n, 147 So. 
165, 226 Ala. 379—^Birmingham Elec¬ 
tric Co V. Guess, 131 So. 883, 222 
Ala 280. 

12- N.T—Gage v Waldorf Astoria 

Hotel Co.. 152 K.Y S. 1019. 90 

Misc. 331. 

13- Ark—^Turner v Hot Springs St. 
Ry. Co, 75 S.W2d 675, 189 Ark. 
894. 

Fla.—Atlantic Coast Line R. Co v. 

Allen, 117 So 333, 96 Fla. 419 
Kan—Large v. Schaff, 167 P. 1054, 
101 Kan. 372. 

10 C.J. p 1059 note 47. 

14- H.T —^Fagan v. Atlantic Coast 
Line R. Co., 115 NE. 704, 220 N. 
Y. 301, LRA-1917E 663, reversmg 
155 lSrY.S 609, 170 AppHiv. 47. 

10 C.J. p 1059 note 48. 

1& La.—-Bertrand v. New Orleans 
Ry. & Light Co., 75 So. 217, 141 
La. 490 

Mass.—McCarthy v. Boston Elevated 
Ry. Co.. 112 N.E. 235. 223 Mass 
568. 

10 aj. p 1059 note 49. 

Evidence held suflOmeiLt 

(1) To show defendant’s negli¬ 
gence was the proximate cause of 
the injury. 

CaL—^Boa v. San Francisco-Oakl^nd 
TermiTijil Rys, 187 P. 2, 182 Cal 
93—Pedrow v. Federof^ 247 P. 212, 
77 CalApp. 164. I 

IlL—See Bourland v. Louisville & N.! 

R. Co.. 199 IlLApp. 126 
La.—Woods V. Armour & Co., App, 
154 So. 759. 

Mont.—^Fisher v. Butte Electric Ry. 

Co., 249 P. 1043. 77 Mont. 85. 

N.Y.—Fagran v. Atlantic Coast Line 
R. Co., 115 N.E. 704, 220 N.Y. 301. 
Pa—Riff V. Pittsburgh Rys. Co., 148 
A. 102. 298 Pa 256. 

Tex.—^Texas & P. Ry. Co. v. Whit¬ 
tington, Civ.App., 292 S.W. 966— 
Schaff V Gordon, Civ.App, 214 S 
W. 638—^Texas Midland R. Co. v. 


testimony to that effect.—Olivien v. 
Hines, CCJLPa, 271 F. 939 

(3) To sustain finding for bus pas¬ 
senger on ground that bus driver’s 
negligence m driving unnecessarily 
close to center line of highway was 
proximate cause of passenger’s in¬ 
juries suffered when bus was side- 
swiped by automobile—^Ross v. Bay 
City Transit Co., 56 P 2d 247, 12 Cal, 
App.2d 639. 

(4) To support conclusion that 
negligent operation of stage was 
proximate cause of plaintiff’s 'elbow, 
resting on windowsill, being struck 
by passing truck.—Strock v. Pick¬ 
wick Stages System. 290 P. 482, 107 
Cal.App 298 

(5) To show that negligence of bus 
driver in collision proximately con¬ 
tributed to passenger’s injuries.— 
Raddant v. Watson, 264 P. 589, 89 
CalApp. 103 

(5) To show plamtiiTs injury was 
proximately and directly caused by 
defendant’s stagO leaving the high¬ 
way and descending into a grulch — 
Leitert v Pickwick Stages, Northern 
Division, 229 P. 889, 68 C^aLApp. 504. 

(7) To show that contusions were 
received by sudden turning and stop¬ 
ping of bus.—^Mahfouz v. Interurban 
Transp Co., 135 So. 740, 17 LaJ^pp. 
241 

(8) To support a finding thahplain¬ 
tiff’s injuries were produced by the 
street car accident—Fishleigh v. De¬ 
troit United Ry., 171 NW. 549, 205 
Mich. 145. 

(9) To support a finding that m- 
juries to a passenger were received 
as a consequence of a jerk of tram. 
—^Burkett v. Missouri Pac. R Co., 
Mo.App., 208 SW. 104. 

(10) To show that defendant rail¬ 
way company’s negligence in failing 
to have its station platform properly 
lighted was the proximate cause of 
the injury to plaintiff’s wife.—Mis¬ 
souri, K. & T. Ry. Co. of Texas v. 
Bailey, Tex.CivA^pp., 186 S.W. 230, 
error di«smissed. 

(11) To support finding of the jury 
that defendant’s premises being m an 
unsafe condition was proTmiate cause 
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cause of death.—Fagan v Atlantic 
Coast Line R. Co, 115 N.B 704, 220 
N.Y. 301. LRA.1917E 663, reversing 
155 N.YS. 609, 170 App Div. 47 

(13) To support judgment for 
plamtiff as against contention that 
deceased died of heart disease.— 
Louisville & N. R Qo. v Rowland’s 
Adm’r, 14 SW.afi 174. 227 Ky. 841. 

(14) To authorize recovery on the¬ 
ory of concurring negligence of bus 
dnver and truck driver, as against 
contention that truck driver’s negli¬ 
gence was an independent, interven¬ 
ing, and eflBicient cause—Capital Mo¬ 
tor Lines V. Gillette, 177 So. 881, 235 
Ala 157 

(15) To show that bus driver’s 
negligence proximately caused acci¬ 
dent without any negligence of plain¬ 
tiff contributing thereto —^EZalogera- 
kas V. Public Service Co-ordmated 
Transport, 150 A. 574, 8 N.J Misc 
462. 

(16) To justify finding that there 
was a direct causal connection be¬ 
tween the negligence of defendant in 
not protecting a passenger from be¬ 
ing crowded under a movmg car by 
fellow passengers struggling to get 
on and her injury thus received, and 
also to enable the jury to find with 
reasonable certainty that her injury 
was due to such negligence rather 
than any other cause —Grubb v. Kan¬ 
sas City Rys Co., 230 S.W. 675, 207 
Mo. App. 16. 

10 C.J p 1059 note 49 [cj. 

Expert testiLmony 

Where plaintiff sues earner for 
loss of an eye, he need not prove by 
expert that infection causing remov¬ 
al was caused by the injury, where 
there was other evidence justifymg 
such inference —Missouri. K & T. 
Ry CJo. V. Edmonds, 174 P. 1052, 73 
Qkl. 2. 

Passenger’s testibnioiiy that she did 
not know cause of her fallmg down 
steps is not conclusive agamst her 
on issue of earner's - negligenca— 
Texas & P Ry. Co. v. Whittmgton, 
Tex.CivA.pp., 292 SW. 966. 

16L Mass—Ghllis v Boston, R. B. & 

L. R Co.. 165 N.E. 497, 266 Mass. 

481. 
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bility that the injury was caused by defendant’s 
negligence has no immediate connection with, or re¬ 
lation to, the established facts from which it is 
made.^^ Of course, no recovery can be bad when 
the proximate cause of the injury was not the neg¬ 
ligence of defendant,!* nor where plaintiffs con¬ 
dition is shown by the evidence not to be the result 
of any injury received while a passenger.!® 


c. Applications of Rules 

The rule that a preponderance of the evidence is 
necessary and sufhcfent in actions of this character is 
one of wide application. 

The above rules as to the weight and sufficiency 
of the evidence apply in actions for injuries to pas¬ 
sengers by reason of negligence in respect of the 
condition of the carrier’s platforms, approaches, or 
other parts of the station premises,*® or of its road- 


Mo.—^Hoffman v. Western Union 

Telegrraph Co., App, 43 S W.2d 902. 
10 C.J. p 1059 note 50. 

Bvidence lieLd insnfflcieiit to sliow 

(1) Negligrence as proximate cause 
_^Trudell v. New York Hapid Tran¬ 
sit Corporation, 289 N.Y S 53, 248 
App-Div. 787. 

(2) That swaying of street car on 
trucks was proximate cause of colli¬ 
sion with pedestrian standing be¬ 
tween tracks waiting for other cax. 
—Slliott V. Market St Tty. Co, 40 P. 
2d 547, 4 Cal.App.2d 292. 

(3) That accident was attributable 
to the running of the tram, or to the 
act of any person in the employment 
of defendant.—Georgia R. & Banking 
Co. V. Moore. 90 S.E. 854, 146 Ga. 108. 

(4) That son who died of abscess 
of brain and septicaemia allegedly 
resultmg from injuries sustained m 
automobile collision, was injured in 
collision—^Holland v. Owners’ Auto¬ 
mobile Ins. Co. of New Orleans, La. 
App, 155 So. 780. 

(5) That motorman’s failure to 
keep a proper lookout was proximate 
cause of injury-—Fisher v. Butte 
Blectnc Ry. Co., 235 P. 330. 72 Mont. 
694. 

(6) That bright headhght on street 
car was the cause of injury and 
death of intending passenger run 
down hy automobile when about to 
board street car.—Slingensmith v. 
West Penn Rys. Co., 123 A. 787, 279 
Pa, 336 

(7) That slippery condition of 
steps was proximate cause of fall,— 
Chicago, R. 1. & G. Ry Co. v Wis¬ 
dom, TexCiv.App, 216 SW. 241, re¬ 
versed on other grounds Wisdom v. 
Chicago, R I. & G. R. Co, Com App, 
231 S W. 344. 

(8) That death of passenger in the 
latter part of October from pneumo¬ 
nia, following injury on September 
24, was the result of the accident.— 
Santolo V. Interborough Rapid Tran¬ 
sit Co., 187 N.Y.S 390, 196 AppDiv. 
34. 

10 C.J. p 1059 note 50 [a]. 
Vncontxadicted testimony 

Plaintiff’s uncontradicted testi¬ 
mony that she was injured while a 
passenger on defendant’s street car, 
by being thrown against a seat by a 
violent jerk while she was going to 
the door to leave the car. which was I 


uncontradicted, because no complaint 
of injury was made at the time, so 
that defendant could not identify the 
crew in charge of the car, does not 
establish conclusively that the injury 
to plaintiff was the result of plain¬ 
tiff’s negligence—^Robertson v Wash¬ 
ington Ry & Eilectne Co., 279 F 180, 
51 App D.C. 311. 

17- Pa.—Ginn v. Pennsylvania R 
Co, 69 A 992. 220 Pa. 552. 

la. Cal.—^Northrup v. Pacific Elec¬ 
tric Ry. Co, 47 P 2d 365, 8 CaLApp 
2d 189. 

Evidence hdd soM^ent 

(1) To show proximate cause of 
injury was negligence of third per¬ 
son 

Cal —Northrop v Pacific Electric Ry 
Co. 47 P.2d 365. 8 Cal.App 2d 189. 
Iowa.—^Moss V. Mason City & C. Ii. 
R Co , 251 N.W. 627. 217 Iowa 354. 

(2) Evidence that for several years 
prior to accident m which taxicab 
passenger was injured driver had 
been subject to epileptic attacks, 
that examination by physician after 
accident disclosed froth at mouth, 
and that physician considered him 
suffering from epileptic attack at 
that time, disclosed that epileptic at¬ 
tack was sole cause of accident.— 
Wishone v. Yellow Cab Co., 97 S W 2d 
452, 20 TenmApp. 229. 

19- Ky.—^Louisville & N. R. Co v. 

Reid. 81 SW2d 408, 258 Ky. 753. 

20l Mass.—Anjou v. Boston El. R 
Co., 94 N.E. 386, 208 Mass. 273. 21 
Ann.Caa 1143. 

10 C.J. p 1059 note 52. 

Evidence held sufficient 

(1) To sustain a recovery for in¬ 
juries resulting from negligence in 
respect of platforms or stations. 

Ill —^Molloy V. Chicago Rapid Transit 
Co, 166 N.E 530, 335 HI. 164. 

N J —^Hexamer v. Public Service Ry. 

Co, 132 A 310. 4 NJMisc 184. 
NY.—^Dashew v, Interborough Rapid 
Transit Co. 175 N.Y.S. 875. 

Pa —^Palmer v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 380. 

Tex—^Texas Electric Ry v. Stewart, 
Civ.App., 217 S.W 1081, error re¬ 
fused—Ft Worth & I>. C Ry Co 
V Brown, Civ.App., 205 S.W. 378. 

10 C J p 1059 note 52 ta] (1). 

(2) To show negligence in failing 

to provide a proper place for pas¬ 
sengers to wait. I 
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Kan —^Niggins v. Southern Kansas 
Stage Lines Co.. 42 P.2d 599, 141 
Kan. 641. 

Ky.—^Davis v Allen, 251 SW 194, 
199 Ky 442. 

Tex—^Texas & P. Ry Co. v. Shaw, 
Civ.App., 218 S W 814, dismissed 
for want of jurisdiction—Chicago, 
R. L & G. Ry. Co. v. Faulkner, Civ. 
App., 194 S W. 651. 

(3) To show negligence in main¬ 
taining lights. 

Ill.—^Newberry v. Baltimore & O. C. 
Terminal R Co, 223 Ill App. 304 
—White V Chicago. P- & St L. R. 
Co.. 196 Ill App 459. 

Mo —Payne v. Davis, 252 S.W. 57, 29S 
Mo 645. 

Tenn—^Union Bus Terminal v. Men- 
nen, 14 Tenn App. 551. 

Tex.—^Missouri. K & T. Ry Co. of 
Texas v. Bailey, Civ App, 186 S. 
W. 230, error dismissed. 

Wis.—Pleva v. Milwaukee Electric 
Ry & Light Co, 246 NW 694, 210 
Wis. 568—Zilles v. Milwaukee Elec¬ 
tric Ry. & Light Co. 246 N.W. 693, 
210 Wis- 564. 

(4) To show that defendant was 
not negligent respecting the number 
of lights and their arrangement 
around the station.—^Mills v. Illinois 
Cent. R. Co., 86 So. 750, 148 La. 217. 

(5) To show negligence in failing 
to furnish guards 

HL—Newberty v. Baltimore & O C. 

Terminal R. Co., 223 IllJV.pp. 304. 
Ky.—South Covington & C St. Ry. 
V. Vanice, 278 S.W. 116, 211 Ky. 
774. 

(6) To show that sutficient time 
had elapsed before accident for the 
earner, in the exercise of propor 
care, to have known and remedied 
the conditions. 

Mass.—Solomon v. Boston Elevated 
Ry. Co., 176 NE 810. 276 Ma* 
139—^Fournier v. New York. N. BL 
& H. R. Co, 189 N E. 574. 286 Mass. 
7. 92 A.L R 610. 

Pa.—Greenfield v Pittsburgh & Lake 
Erie R. Co, 157 A. 587, 305 Pa. 456. 

(7) To sustain finding that plain¬ 
tiff, struck by truck on platform, was 
injured m exercise of due care, by 
negligence—Aldnch v. Boston & M. 
R. R, 130 NE. 482, 238 Mass 29. 

(8) To make out prima facie case 
of negligence by elevated railroad in 
failing to apply ashes or other sub¬ 
stance to reduce slippery condition 
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of platform, and dismissal of com¬ 
plaint was error—^Rosenthal v New 
York Rapid Transit Corporation, 208 
NT.S 427. 124 Misc. 513. 

<9) To show neglig-ence in allow¬ 
ing platform to be overcrowded — 
Commerford v. Interborough Rapid 
Transit Co, 192 NY.S 349. 199 App 
Div. 852. 

(10) To sustain audgment for 
plaintiff who fell on steps of escala¬ 
tor leading to elevated railroad, at 
time escalator was stationary and 
bemg used as stairway, on ground 
that steps were negligently main¬ 
tained —^Hart V. New York Rapid 
Transit Corporation, 292 NYS. 762, 
249 App-Div. 844. 

(11) To show that defendant rail¬ 
road was negligent m maintaining a 
signal operating rod at a height of 
live feet, seven inches above the 
ground in front of its station over a 
portion of the platform over which 
passengers were accustomed to walk. 
—^Texas Midland R. Co v. Truss, 
TexCiv.App, 186 S.W 249, error re¬ 
fused. 

10 CJ. p 1059 note 52 (a3. 

Evidcaice held insufflcient 

(1) To sustain a recovery for in¬ 
juries resulting from negligence in 
respect of stations or platforms 
Mass—^Mascary v. Boston Elevated 

Ry Co, 155 NB. 637, 258 Mass. 
524—O’Bnen v. Boston Elevated 
Ry. Co, 145 N.E 259, 250 Mass. 
192—^Pearson v. Payne, 139 NE. 
488, 245 Mass 158—MacGilvray v, 
Boston Elevated Ry. Co, 118 N E. 
166, 229 Mass 65, 4 ALR. 283 
Minn.—^McDonnell v. St. Paul Union 
Depot Co. 195 N.W. 538, 157 Minn. 
66 . 

Mo.—Hamilton v. Pryor, 201 S-W. 

550, D R A191SD 212. 

N-J—Maphete v. Hudson & M. Ry 
Co. 119 A. 777, 98 NJ.Liaw 369, 
affirmed 124 A. 925, 100 N J.Liaw 
180_Holt v- New York, S & W. R 
Co.. 158 A 469. 10 N.J.Misc. 214. 
N.Y.—Sheehan v. New York Rapid 
Transit Corporation, 280 NYS 316, 
245 App Div. 737—^Murphy v. Hud¬ 
son & M R Co., 167 NY.S. 895. 
180 App.Div. 585—^Tod v. Interbor¬ 
ough Rapid Transit Co., 226 N.Y.S. 
388, 131 Misc. 311, reversing 220 
N.Y.S 174. 129 Misc 156—Wichman 
v. New York Consol. R. Co, 165 N 
YS. 83 

Pa.—Wilson v. Readmg Co., 95 Pa 
Super. 570—Neves v. Pennsylvania 
R Co. 11 Pa Dist & Co 187. 

Tex —£\>rt Worth & D G Ry. Co. 
V. Armitage. CivApp., 39 S.W.2d 
108, error refused—Eastern Texas 
Electric Co. v. Tucker, Civ.App., 
287 S.W 71 

(2) To show knowledge or notice 
actual or constructive, of dangerous 
conditLon. 


Mass—Sa<^ v. Davis. 139 NE. 819, 
245 Mass 114. 

N Y.—^Boettcher v. Dowling, 277 N.Y 
S. 228, 243 App Div 397, affirmed 
200 NE. 316, 270 N.Y 557. 

(3) To show that brick, over which 
passenger disembarking from tram 
stumbled, had been allowed to remain 
on walk through negligence of ter¬ 
minal company maintaining passen¬ 
ger station or railroad using it.— 
Meridian Terminal Co v Stewart, 
108 So. 496. 143 Miss. 523. 

(4) To show negligence in allow¬ 
ing platform to be overcrowded — 
Parmer v Interborough Rapid Trans¬ 
it Co. 205 N.YS 479, 123 Misc. 383 

(5) To support finding in plaintiff 
widow’s favor on either of the issues 
whether or not the place where the 
accident occurred was on passenger 
depot premises, and whether or not 
the railroad had invited the traveling 
public to use such place for ingress 
to, or egress from, its station—Chi¬ 
cago, R I. & G Ry. Co. V. Taylor, 
Tex.Civ.App., 225 SW. 822, disTni«ss- 
ed for want of jurisdiction. 

10 CJ. p 1059 note 52 [h]. 
Conclusive evidcmce 

While custom of others under like 
conditions was evidence tending to 
show that defendant railroad was not 
negligent in providing a safe and 
suitable place for the passage of its 
passengers Drom its coaches to a 
transfer boat, it was not conclusive 
evidence of that fact—^Yazoo & M 
V. R Co. V. HUl, 216 S.W. 1054. 141 
Ark. 378. 

21. Wash.—Northern Pac. R Co. v 
Valentine. 126 P 99, 70 Wash. 95 
10 C J p 1060 note 53 

Evidence held sufficient to show 
negligence in respect of the condition 
of the tracks 

IlL—See Healy v. Chicago City Ry. 
Co.. 196 IlLApp. 1. 

Tex.—Gulf, C. & S. P. Ry. Co. v 
Franklin, Civ.App., 155 S.W. 553. 

10 CJ. p 1060 note 53 [aj. 

Evidence h^d insufficient to show 
negligence in respect of the condition 
of the roadbed or tracks 
CaL—^Marovich v. Central California 
Traction Co., 216 P. 595, 191 C^al. 
295 

Mich—Bury v. Detroit Umted Ry., 
164 NW. 460, 198 Mich. 447 

22- N.J.—Murphy v. North Jersey 
St. R Co, 80 A 331. 81 N.J.Law 
706, 35 LRA,N.S, 592, reversing 
73 A 1119 

10 C.J. p 1060 note 54. 

Evidence held sufficient 

(1) To make a prima facie case. 
Mo.—^Muldeng v. Wells, App., 257 S 
W. 1060. 

N.J—^Russell V Public Service Ry. 
Co.. 139 A 322, 104 N J.Daw 34. 
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N Y —^Bohrman v. Nassau Electric 
R Co. 174 N.Y.S. 155. 

(2) To sustain a recovery for neg¬ 
ligence m respect of the condition of 
the car causing the injury. 

Ark—^Missouri Pac. R. Co v. Blevins, 
59 SW2d 25, 187 Ark. 1163—St. 
L>ouis-San Francisco Ry. Co v 
Daniels, 280 SW. 354, 170 Ark 346 
Cal—Sander v Dos Angeles Ry. Cor¬ 
poration, 175 P. 901, 38 Cal App 
222 

Conn.—Waters v. Connecticut Co, 
155 A 59, 113 Conn. 768—Connelly 
V. Connecticut Co., 140 A 121, 107 
Conn 236 

Ill—Gilberts v Rockford & I Ry. 
Co., 215 IlLApp. 324. See Emerson 
V. Chicago City Ry. Co., 203 Ill. 
App. 412—^Bourland v. Douisville 
& N. R. Co., 199 IllApp. 126. 
Ky—Davis v. Allen, 251 S.W. 194, 
199 Ky. 442. 

Da—Scarborough v. Douisiana Ry. & 
Nav. Co, 82 So. 286. 145 Da 323. 

Me—Davis v. Waterville, F & O. St. 

Ry. Co, 102 A 374, 117 Me. 32. 
Mass —Guinevan v. Checker Taxi Co, 
194 NE 100, 289 Mass. 295—^Hart¬ 
ford V Boston Elevated Ry. Co., 
182 NB 476, 280 Mass. 288—Scott 
V- Boston Elevated Ry Co, 176 N. 
B. 530. 276 Mass 21—^Parker v, 
Middlesex & B St Ry. Co., 129 N. 

E. 353, 237 Mass. 291. 

Mich —^Trent v Pontiac Transp Co, 
275 N.W. 501, 281 Mich. 586—Dur- 
fey V. Milligan. 251 N.W. 356, 265 
Mich. 97. 

N.H —Young V. Grand Trunk Ry., 
100 A 603, 78 N.H. 605—Guevin v. 
Manchester St. Ry, 99 A 298, 78 
NH, 289, DR.A1917C 410 
NY—^E\inati v. Brooklyn & Queens 
Transit Corporation, 296 N.Y.S. 
913. 251 App.Div. 858. 

Pa —Geisenberger v. Pennsylvania 
R. Co., 65 Pa Super. 376. 

Tex—^Houston Electric Co. v. Pearce, 
Civ App-, 192 SW. 558, dismissed 
for want of jurisdiction—^Texas 
Midland R Co. v. Sikes, Civ.App, 
185 SW 412, error refused. 

10 CJ. p 1060 note 54 [slJ (1). 

(3) To show negligence in con¬ 
struction and mamtenance of eleva¬ 
tor 

Ark—^Williams-Echols Dry Goods C!o. 
V. Wallace. 219 S.W 732, 142 Ark 
363. 

D C-—Goldenberg Co. v. Schicht, 83 

F. 2d 593. 65 App DC 336. 

Nev.—Smith v. Odd Fellows Bldg. 
Ass’n. 205 P. 796, 46 Nev. 48, 23 A 
DR 38 

Wash —^Kranzusch v. Trustee Co.. 3 61 
P. 492, 93 Wash. 629. 

10 CJ. p 1060 note 54 [al (8)-<ll). 

(4) To justify finding of store 
company's negligence m maintenance 
of escalator —S. S. Kresge Co. v. 
McCallion, GC-AMo.. 58 F.2d 93D 
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equipment used as a means of transportation ;23 or cars or other conveyances in general or in re¬ 
in respect of the management and operation of the spect of negligence whereby a passenger is caused 


(5) To show negligence in inspec¬ 
tion 

Qgj _Wendler v. Pickwick Stages 

System. 24 P2d 543, 133 Cal.App 

592 _Jianou v Pickwick Stages 

System, 296 P- 108, 111 Cal.App. 
754 

nn Tin —Duffy V. J W Bishop Co., 122 
A 121, 99 Conn 573. 

jll_Colton V Rhode Island Co., 100 

A 498. 40 RI 264. 

Tex—^Missouri, K & T. Ry. Co. of 
Texas v. Rogers, 201 S W. 417. 

(6) To show failure properly to 
equip coaches.—Chicago, R. I & P. 
Ry Co V Warren, 269 P. 368, 132 
Okl 107. 

(7) To show negligence, in an ac¬ 
tion by a passenger against a carrier 
for injuries received by the sudden 
releasing of a trapdoor of a car, over 
which the passenger was invited to 
pass —^McBnde v. Pennsylvania R. 
Co, 123 A. 765. 99 N.J.Daw 464 

(8) To sustain a defense of latent 
defect 

La—^Martin v Interurban Transp. 

Co, 131 So. 514. 15 LaApp 256 
Mo —Sakowski v. Baird, 69 S W.2d 
649, 334 Mo 951 

(9) To warrant the finding that 
the carrier was guilty of no negli¬ 
gence —Slomka v. Nassau Electric 
R Co. 182 N.YS. 156, 191 App.Div 
727 

(10) To support finding of no fail¬ 
ure of duty of carrier respecting 
inspection and repair of elevator in 
which mjured plaintiff was nding 
—Dehmel v. Smith. 227 N.W. 274, 
200 Wis 292 

(11) To support finding step, han¬ 
dle bar, and vestibule floor of street 
car were in good order, and floor 
free from slippery substance caus¬ 
ing passenger to fall —^Brandt v 
New Orleans Public Service, 132 So. 
244. 15 La.App. 391. 

(12) To show, in action by pas¬ 
senger who received bums from 
steam pipes beneath seat in railroad 
coach, that passenger occupying seat 
in usual and ordinary manner would 
have no occasion to come in contact 
with heated pipes—^Houston & T C. 
R. Co. V Werline, Tex.Civ App, 84 S 
W.2d 288, error dismissed 

(13) To meet a pnma facie case. 
—Courtney v Gainsborough Studios, 
174 NTS 855. 186 App.Div 820. 

10 C.J p 1060 note 54 [a] 

Evideiice held, insufficient 

(1) To sustain a recovery for neg¬ 
ligence in respect of the condition of 
the car which caused the injury. 

U S —Old South Lines v. McCuiston, 
CCAGa. 92 P2d 439 
Ariz—^Phoenix Ry. Co. of Arizona v 
Beals, 181 P. 379, 20 Ariz. 386. 


Ill—See Duley v. Dlinois Cent. R. 

CJo . 202 ni App. 523. 

Ky —^Louisville Ry. Co. v. Potter, 
194 S.W 308. 175 Ky. 258. 

La—^Harrison v. New Orleans Public 
Service, App, 176 So. 418—Wood- 
ley V. Service Cab Co., App, 159 
So 124—Wylie v Shreveport Rys 
Co, App, 140 So 715, affirmed 145 
So. 513, 176 La. 193. 

Md —^Hagerstown & F. Ry. Co v 
Wingert. 105 A 537, 133 Md. 455 
Mass —Mulry v Boston Elevated 
Ry Co.. 179 NE. 595. 278 Mass. 
210, 78 AL.R 1372—Grabb v 

Nahant & Lynn Street Ry. Co, 145 
N.E. 927. 250 Mass. 401—Coleman 
V Boston Elevated Ry. Co, 143 N. 
B 819, 249 Mass- 155—O’NeiU v. 
Boston Elevated Ry. Co., 142 N. 
E 904, 248 Mass 362—^Labrie v. 
Donbam, 138 NE. 3, 243 Mass. 584 
—Kinnamey v Milford & U. St 
Ry. Co., 134 NE. 614. 241 Mass 
127—^Kerr v. Worcester Consol St. 
Ry, 117 N.B 310, 228 Mass. 281. 
Minn—O'Leary v. St. Paul City Ry 
Co, 164 N.W. 659. 138 Mmn. 163. 
Mo—^Tevis V. United Rys Co of St. 

Loms, App, 185 S W. 738. 

NJ.—Griffin v. Hohorst, Inc., 185 
A. 535, 14 NJMisc 421 
N.T —Callahan v New York Rys 
Corporation, 256 N.Y.S 779, 235 
App.Div. 219—Devine v Empire 
State R. R Corporation, 221 N. 
Y.S 623, 220 App Div. 466—Com- 
merford v. Interborough Rapid 
Transit Co. 192 N.Y.S 349, 199 
AppDiv 852 

Ohio.—Cincinnati Traction Co. v. 

Keil, 26 Ohio Cir.Ct.,NS. 445 
Okl—Chicago, R L & G. Ry Co v. 

Jones, 187 P 233, 77 Okl 140 
R I.—^Mattinson v United Electric 
Rys Co , 142 A. 161. 

Tex—^Texas Employers’ Ins. Ass’n v 
Chocolate Shop, Civ App, 30 S.W. 
2d 416, affirmed. Com App, 44 S W. 
2d 989. 

Wis —^Ennis v. Milwaukee Electric 
Ry & Light Co, 232 NW. 540, 202 
Wis 277—Gardner v. Chicago & M 
Electric Ry Co., 159 N.W 1066, 
164 Wis. 541. 

10 C J p 1060 note 54 fb] (1). 

(2) To show negligence because 
of failure to equip cars with cer¬ 
tain safety appliances.—Marovich v 
Central Califorma Traction Co., 216 
P. 595, 191 Cal 295. 

(3) To show negligence on the 
part of a earner m failing to provide 
a guard or barner for the door of a 
box car in which soldiers were be- 
mg transported.—Gainer v. Hines, 
1S4 NYS. 768, 194 AppDiv. 21 

(4) To show that window was 
raised and improperly fastened by 
servant, and not by person for whose 
act street railway was not rcsponsi- 
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ble.—Murphy v. Boston Elevated Ry. 
Co, 118 NB 191, 229 Mass. 38 

(5) To show defective window 
latch, in absence of showing that 
window which fell on street car pas¬ 
senger's arm was latched —^Murray 
V International Ry Co, 251 N.Y S. 
320, 233 App Div 262. 

(6) To show that step was defec¬ 
tive —^Lewis V. Washmgrton Ry. & 
Electric Co. 285 P. 977, 52 App.DC. 
243 

(7) To show that suitcase had 
been in aisle of coach before pas¬ 
senger stumbled over it long enough 
to charge train employees with no¬ 
tice that it was there and with neg¬ 
ligence in not removing it—Gulf, C 
& S F. Ry Co V. Blackmon. Tex. 
Civ App, 56 S.W.2d 199, error re¬ 
fused 

(8) To rebut presumption of negli¬ 
gence arismg from injury of pas¬ 
senger by falling through open trap¬ 
door on vestibule platform of rail¬ 
road car, which trapdoor opened as 
she was going to step on it—^John¬ 
ston V Director General of Rail¬ 
roads. 133 A. 158, 286 Pa. 166. 

(9) To sustain defense of latent 
defect.—Wendler v. Pickwick Stages 
System. 24 P2d 543, -133 Cal.App 
592 

10 CJ p 1060 note 54 [bl 

23. WVa.—^Hannon v. Camden In¬ 
terstate R Co.. 49 S.E. 450, 56 W. 
Va. 554. 

10 C.J p 1060 note 55. 

held s^^ffi«^»■nt to raise 
issue of negligence in selecting, keep¬ 
ing in repair, and operating spark 
arresters.—Schaff v. Sanders, Tex. 
Com.App, 269 S.W. 1034, affirming. 
Civ App., 257 S W 670. 

24. Iowa—Graham v. Chicago, etc., 
R Co.. 107 N.W. 595, 131 Iowa 741. 
117 Am SR 445, 7 LRA.N.S, 603. 

10 C J p 1060 note 56. 

Evideiice held sufficient 

(1) To establish a pnma facie 
case of negligent management or op¬ 
eration 

Ark—^Meeks v. Graysonia, N. & A R. 

Co., 272 S.W. 360. 168 Ark 966. 

Cal—^McIntosh v. Los Angeles Ry 
Corporation, 59 P 2d 959, 7 Cal.2d 
90—^Robison v McAlister, 13 P.2d 
926—St. Clair v. McAlister, 13 P. 
2d 924, 216 Cal 95 

Mont.—Jepsen v Gallatin Valley Ry. 

Co., 195 P 550. 59 Mont. 125 
N.Y.—^Lombardi v New York Slate 
Rys, 231 N.YS- 306, 224 AppDiv. 
438. 

OkL—Chicago, R I & P. Ry Co. v 
Grac^ 159 P. 1011, 61 Okl 12. 
Wash.—-Hayes v. Staples, 225 P. 417, 
129 Wash 436. 

(2) To show negligence in the 
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management or operation of a train 
or car and to sustain a recovery 
for injuries caused thereby 
Ala.—Selma Street & Suburban Ky. 
Co V Vaughan, 73 So 19, 197 Ala. 
477. 

Cal—Leonard v. Pickwick Stage Sys¬ 
tem, 7 P.2d 1059, 120 Cal.App 512 
—Seney v Pickwick Stages. North¬ 
ern Division. 255 P. 279. 82 Cal 
App. 220 

Conn—Duffy v J W. Bishop Co. 

122 A 121. 99 Conn. 573 
Ill.—Sage V- Johnson, 205 Ill App 
85—^Dunne v Boland, 199 Ill App. 
308. See Heineke v Chicago Rail¬ 
ways Company, 199 Ill App 399, af¬ 
firmed 116 NE 761. 279 Ill. 210. 
TTan —Jerobek v. Safeway Cab. 
Transfer & Storage Co, 73 P.2d 
1097, 146 Ran. 859 
Ky.—^Louisville & N. R. Co. v. Ash¬ 
ley, 183 S.W. 921, 169 Ky. 330, L. 
PvA.1916E 763 

Nass—Johnson v. Berkshire St. Ry. 
Co, 198 NB. 154—Dorman v. Wor- 
c^ter ConsoL St. Ry. Co, 177 N. 
E. 812. 277 Mass. 95—Sullivan v. 
Boston Elevated Ry. Co., 112 NE. 
1025. 224 Mass. 405. 

Mich—^Knss v Field, 216 N.W. 460, 
241 Mich. 42. 

Mmn—^Hoppe v. Boulevard Transp. 

Co, 215 N.W, 852, 172 Minn. 516 
Mo—Cooley v. Dunham, 195 S-W. 

1058, 196 Mo.App. 399. 

Neb.—Giffen v. Lincoln Traction Co., 
225 N.W 232. 118 Neb. 459. 

N J.—Kyse v. Delaware, L. & W. R. 

Co., 98 A 193, 89 N.J.Law 363. 

N.T—Mmtz V. International Ry. Co., 
165 N-TS. 563, 177 App.I>iv. 942. 
OkL—Chicago. R. I. & P. Ry. Co. v. 

Warren, 269 P. 368. 132 OkL 107. 
Va.—Virginia Ry. & Power Co. v. 

Cherry, 105 S.E. 657, 129 Va. 262. 
10 C.J. p 1060 note 56 [aj (1). 

(3) To show negligence in causing 
an unusual and unnecessary jerk or 
jar, or sudden stop. 

Ark—Missouri Pac. R Co. v. Cathey, 
254 S.W. 374, 160 Ark. 153 —Scul- 
lin V. Vining, 191 S.W. 924, 127 
Ark. 124. 

CaL—McIntosh v. Los Angeles Ry. 
Corporation, 59 P.2d 959, 7 Cal 2d 
90—Goldstein y. United Railroads 
of San Francisco, 202 P. 155, 54 
Cal.App 322. 

Ky.—^Millers Creek R Co. v Blevins, 
205 SW. 911, 181 Ky. 800. 

La—Thompson v. New Orleans Ry. 
& Light Co. 83 So. 19, 145 La. 
805—Scarborough v. Louisiana Ry. 
& Nav. Co., 82 So. 286, 145 La. 323 
—Dillon V. New Orleans Public 
Service, App., 170 So. 406. 

Mo—Johnson v. St. Louis & S. F. R. 
Co., App, 190 S.W. 352—^Modrell v. 
Dunham, App., 187 S W. 561, 564 
Okl —^McLaughlin v. Union Transp. 

Co., 57 P.2d 868, 177 OkL 115. 
Pa—Di Paolo v. Philadelphia Rapid 
Transit Co., 101 Pa Super. 254— 


Diffendorfer v. Pennsylvania R. 
Co, 67 Pa Super 187. 

Wis —Hanley v Milwaukee Electric 
Railway & Light Co, 263 N W. 
638, 220 Wis 281, followed in 263 
NW 641, 220 Wis 288 
10 CJ p 1060 note 56 [a] (3). 

(4) To show negligence in operat¬ 
ing vehicle at high speed. 

Ind—^Union Traction Co. of Indiana 

V Barnett, 127 NE. 287. 75 Ind 
App. 19. 

N J —^V'^arner v Public Service Co¬ 
ordinated Transport, 158 A. 333, 
10 N J Misc. 122 

(5) To show negligence in round¬ 
ing curve at high speed 

U.S —Atchison, T. & S. F Ry. Co. 

V Tiefel. CQACal, 28 F.2d 977. 
Neb.—^Baldwin v. Omaha & C B 

St. Ry Co.. 181 N.W. 525. 105 Neb. 
614. 

Tenn.—^Baskin & Cole v. Whitson, 8 
Tenn.App. 578. 

10 CJ. p 1060 note 56 ta] (4), (7). 

(6) To show negligence in failing 
to keep a lookont. 

Kan.—Griffith v. Atchison, T. & S. 
F. Ry. Co., 164 P. 1094. 100 Kan. 
475. 

Va.—Safety Motor Transit Corpora¬ 
tion V. Cannmgham, 171 S.E. 432, 
161 Va. 356 

(7) To support finding that acci¬ 
dent in which passenger was alleged 
to have been injured by sudden 
stopping of street car, could not 
have occurred on such car and in 
manner as alleged by passenger — 
Phillips V. Shreveport Rys. Co., La. 
App., 163 So. 845. 

(8) To show absence of neghgence 
in mnnagement or operation 

Ark.—Hams v. Bush, 196 SW. 471, 
129 Ark. 369. 

CaL—^Tucker v. Pacific Electric Ry. 
Co., 161 P 1147. 174 Cal. 42—Fred¬ 
erick V. San Francisco-Oaklflnd 
Terminal Rys.. 191 P. 1020, 48 Cal. 
App. 336. 

La.—Baptiste v. New Orleans Public 
Service, App., 161 So. 783 
Tenn.—Oliver v. Umon Transfer Co., 
71 S.W.2d 478, 17 Tenn App. 694. 

10 C.J. p 1060 note 56 [a]. 

Evi^anro held 

(1) To show negligence in opera¬ 
tion or management. 

CaL—^Rystinki v. Central Califor¬ 
nia Traction Co., 165 P. 952, 175 
Cal. 336. 

Conn—Viggiana v. Connecticut Co., 
191 A. 95, 122 Conn. 514—^Tardieu 
V. Connecticut Co., 154 A. 173, 113 
Conn. 94. 

HL—^Letush V New York Cent. R. 

Co., 267 Ill App. 526 
La.—Karp v. Powers, 124 So. 781, 12 
La.App 518 

Mass—Conley v. Town Taxi, 10 N.E- 
2d 74—Chandler v. Boston Elevated 
Ry. Co., 158 N.E. 669. 261 Mass. 
230—^Bums v. Boston Elevated Ry 
Co., 138 NE. 802, 244 Mass 451. 
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Miss.—Gulf & S. I R. Co. v. Meyers, 
75 So 244. 114 Miss 458. 

NY—^Ruppenthal v. Nassau Electric 
R Co. 181 NYS. 617, 191 App. 
Div 487. 

Pa.—Miller v. Pittsburgh, H, B. & 
N C. Rys Co., 157 A 330, 103 Pa. 
Super. 547—^Holutin v Philadel¬ 
phia Rapid Transit Co., 89 Pa. 
Super 326 

10 C J p 1060 note 56 [b] (1) (3). 

(2) To show excessive speed 
Afass—^Tsatsos v. Boston. R. B & 

L. R Co, 166 NE 633, 267 Mass. 
365 

Wash.—^Wade v. North Coast Transp. 
Co., 5 P2d 985. 165 Wash 418 

(3) To show negligence m mak¬ 
ing sudden stop. 

Conn—^Robinson v. Connecticut Co., 
189 A 453. 122 Conn. 300. 

Mass.—Conley v. Town Taxi, 10 N. 
E2d 74. 

(4) To warrant finding that brakes 
were defective or negligently ap¬ 
plied—^Tsatsos V. Boston, R. B & L. 
R Co., supra. 

(5) To warrant finding that noise 
of whistle was excessive and unrea¬ 
sonable.—^Tsatsos V. Boston, R. B & 
L R. Co., supra. 

(6) To show that conductor was 
under duty to gjive emergency stop 
signal when passenger stood on run¬ 
ning board—^Bigelow v. Boston Ele¬ 
vated Ry. Co., 115 N.B. 250, 226 
Mass. 116. 

(7) To show that defendant street 
railway company discovered plant- 
tiffs dangerous position on car steps 
m time to avert his being knocked 
off by post —^Korwitz v. Jefferson 
Coimty Traction Co., Tex.Civ.App, 
188 S.W. 26, error refused. 

(8) To warrant finding that mo- 
torman or inspector was negligent in 
operating car under elevated struc¬ 
ture, from which solution of soda, 
water, and vitriol was dripping — 
Flaherty v. Boston Elevated Ry> 
Co.. 126 NE. 798, 235 Mass. 422. 

10 C-J. p 1060 note 56 [b] 

Evid^ee held insufficient to show 
negUgence in respect of Jerldncr 
or jolting 

(1) Generally. 

Ga—Georgia Power Co. v. Watts, 192 
S.E. 493, 56 €raApp. 322—South¬ 
ern Ry. Co V. Whitehead, 120 SE^ 
700. 31 Ga.App 398. 

La—Veith v. New Orleans Ry. &; 

Light Co., 92 So 730. 152 La. 47. 
N J —Lederer v. Public Service Co¬ 
ordinated Transport, 157 A. 119, 9 
NJ.M1SC 1127. 

N.Y.—Cohen v. Surface Transp. Cor¬ 
poration of New York. 289 NY. 
S 678, 160 Misc 247. 

Pa.—Jenkins v. Beyer, 180 A. 135, 
118 Pa Super. 527. 

(2) Mere characterization of the 
movement as a “temfic** or “violent" 
lurch.—Norfolk & W. By. Co. v. 
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girchett, "Va., 252 F. 512, 164 C C.A- 
428. 5 A.L.R 1028. 

(3) Description of movement of a 
car as it was rounding a curve as 
**a jar,” “a jolt,” “a rather severe 
jolt,” “a swinging jolt,” etc.—^Hagers¬ 
town & F Ry. Co. V State, 99 A 
376. 129 Md 318. 

(4) Street car passenger’s testi¬ 
mony that her hands were wrenched 
from seats —^Phinney v. Eastern 
Massachusetts St Ry. Co, 189 N E. 
52, 285 Mass 207. 

(5) Testimony of plaintiff that, 
when electric car stopped, the “floor 
was all shook up” and threw her off 
her feet.—Walsh v. Boston Elevated 
Ry Co.. 152 N.B 64, 256 Mass. 17. 

(6) Testimony of plaintiff that 
street car started with a terrible 
jump, and that she got a sensation 
that floor of car was going to be 
torn from under her.—Convery v. 
Eastern Massachusetts St Ry. Co. 
147 NE 824, 252 Mass 418. 

(7) Premature birth of a child to 
a passenger—^Elliott v Chicago, M. 
& St P Ry. Co. Mo. 236 S W. 17. 

(S) Passenger's testimony that a 
sudden jolt or jar of the tram threw 
her against the side of a seat, and 
her gnp to the floor—^Elliott v Chi¬ 
cago, M. & St P. Ry Co., supra 

(9) * Testimony indicating that 
moving trolley car jerked suddenly 
or violently, unless it clearly ap¬ 
pears from other facts that move¬ 
ment of car was beyond passenger's 
reasonable anticipation —Cutler v 
Philadelphia Rapid Transit Co., 179 
A 434, 319 Pa. 351 

(10) Evidence merely showing that 
just as passenger sat down at ex¬ 
treme end of side seat of street 
car sudden stopping of car caused 
her to slip off seat onto floor, and 
that suddenness of stop was such 
as to cause several passengers hang¬ 
ing onto straps to be twirled around 
and passengers on side seats to be 
jostled up agamst each other.—^Endi- 
cott V Philadelphia Rapid Transit 
Co.. 177 A 17, 318 Pa. 12. 

(11) In actions for falls sustained 
by passengers through sudden stoi>- 
pmg or starting of street car, state¬ 
ments that street car started vio¬ 
lently are not sufficient to show neg¬ 
ligent operation, but there must be 
evidence inherently establishmg that 
occurrence was of unusual character, 
or evidence of its -effect on other 
passengers sufficient to show such 
fact.—Endicott v. Philadelphia Rapid 
Transit (k>., supra. 

(12) To make out a prima facie 
case of negligence against the ear¬ 
ner.—Delaney v. Buffalo, R & P. 
Ry. Co., 109 A 605, 266 Pa. 122. 

10 C.J. p 1060 note 66 Lc]. 


Elevators; evidence held sufficient 

(1) To sustain a recovery for in¬ 
juries to a passenger caused by neg¬ 
ligent operation 

Iowa —Stukas v Warfield, Pratt, 
Howell Go, 175 N.W 81, 188 Iowa 
878 

Mo—^Dieterman v. Springfield Trac¬ 
tion Co , App , 26 S W 2d 866. 

Tex.—American Nat. Ins. Co. v 
Nussbaum, Civ.App., 230 S.W. 1102, 
dismissed for want of jurisdic¬ 
tion 

(2) To warrant inference, in pas¬ 
senger's action for injuries, that op¬ 
erator of elevator did somethmg 
causing accident, under res ipsa 
loquitur doctrine.—Dehmel v. Smith. 
227 NW 274. 200 Wis 292. 

10 C J p 1060 note 56 [dj. 

Elevators; evidence held insuffi¬ 
cient to show negligence in manage¬ 
ment or operation of elevator — 
Grimm v. Globe Printing Co., Mo, 
232 SW 676—^10 C.J p 1060 note 
56 [ej 

25. Mass — Coy v Boston El R Co, 
98 NE 1041. 212 Mass. 307. 

10 C J- p 1061 note 57 

Beasonable inference 

Where there is evidence affording 
a reasonable inference that deceas¬ 
ed’s fall from a street car was caus¬ 
ed by the motorman's negligence, re¬ 
covery IS not defeated by a possi¬ 
bility not supported by evidence that 
it was caused by vertigo —Selma 
Street & Suburban Ry Co. v. 
Vaughan, 73 So. 19, 197 Ala. 477. 
Evidmice held sufficient 

(1) To sustain a recovery for in¬ 
juries received in falling or bemg 
thrown from a train or car through 
the negligence of the earner 

Ill.—See Wimmer v Chicago Rys 
Co, 205 Ill App. 426—^McConnell 

V Chicago Rys. Co., 199 Ill App 
490 

Xia—Punk V. New Orleans Ry & 
Light Co, 91 So 506, 150 La 1046. 
Mo.—Jacobs V. Kansas City Rys Co., 
App.,. 217 S.W. 579—Shelton v. Oii- 
cago, M, & St. P. Ry. Co., App., 
190 S.W. 46. 

10 C J. p 1061 note 57 [aj (1) 

(2) To warrant a recovery for in¬ 
juries received in falling or bemg 
thrown through the open door or 
gate of the vehicla 

U.S.—Olivieri v. Ehnes, CC.A.Pa., 271 
P. 939. 

Pa.—^Jenkins v. Beyer, 180 A 135, 
118 Pa.Super. 527. 

Va —^Richmond-Ashland Ry CJo. v. 

Jackson. 162 S.E. 18. 157 Va 628. 
10 CJ p 1061 note 57 [al (3). 

(3) To sustain finding that pas¬ 
senger. attemptmg to pass from one 
car to another, was thrown through 
open vestibule door when train 
lurched.—Minneapolis, St. P. & S. S. 
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M Ry. Co. V. Galvin, CC-AMich, 
54 F 2d 202, certiorari denied 52 S. 
Ct. 407, 285 XJS- 551, 76 L Ed 941 

(4) To sustain finding of negli¬ 
gence of stage company m failing 
securely to latch door closing agamst 
end of seat.—^McCormick v. Index 
Stages. 242 P 1090. 137 Wash. 507. 

(5) To warrant finding that car 
was swaying when plaintiff was 
thrown from rear vestibule, and that 
such movements were excessive, vio¬ 
lent, and irregular, and that plain¬ 
tiff would not have been thrown off 
and killed by following car had there 
not been negligence.—^Bilodeau v. 
Fitchburg & L St. Ry Co. 128 N. 
E. 872. 236 Mass. 526. 

(6) To show negligence in that 
employee should have foreseen that 
children, running out on car platform, 
might fall or jump therefrom, and, 
while not bound to close doors or 
drive children back, or put them off, 
could have been found negligent in 
failing to take any of such steps — 
Longacre v. Yonkers R Co., 140 N. 
E. 215, 236 NY. 119, 28 A L R 1030, 
modifying 194 N.Y.S 952, 202 App. 
Div 845 

10 C J. p 1061 note 57 [aj. 

Evidence held insuflicient 

(1) To sustain a recovery for in¬ 
juries received in falling or being 
thrown from a tram or car through 
the negligence of the earner. 

XT.S—Griggs v. Bne R Co, C.C.AN. 

J, 71 P2d 966 

La —^Brandt v. New Orleans Public 
Service, 132 So. 244, 15 T a.App 
391. 

Md—C^lis V United Rys & Electric 
Co, 97 A 715, 128 Md 406 
Mo —Dunn v Alton R. Co., 104 S 
W.2d 311, 340 Mo 979 
NH—^Lewis V. Boston & M. R. R., 
106 A. 605, 79 NH 165. 

N.Y—Cull V Union Ry. Co of New 
York City, 183 N.Y.S. 275. 192 App 
Div 649—^Longacre v. Yonkers R 
Co.. 182 NYS 373. 191 App Div. 
770. 

N.D.—Olson V. Minneapolis, St. P. 
& S. S. M Ry. Co, 175 NW. 371. 
43 ND 371 

Pa—Waldov v. Philadelphia Rapid 
Transit Co, 182 A 129, 120 Pa. 
Super 304 

j.0 CJ p 1061 note 57 [b] (1). 

(2) To warrant the submission to 
the jury of the question whether it 
was negligent for the motorman to 
leave a gate open, or that the fail¬ 
ure to close such gate was a proxi¬ 
mate or contributing cause to the 
injury of a passenger who fell from 
the moving car.—^Marovich v. Cen¬ 
tral California Traction Co., 216 P, 
595, 191 CaL 295 

(3) To show violation of ordinance 
requiring earner to keep doors 
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or tram,26 or motor carriers whose vehicles run off i a collision ,28 and also in actions for injuries to 
the road:27 or in respect of negligence m causing passengers, caused by the earner’s negligence in 


closed—^Brandt v New Orleans Pub¬ 
lic Service, 132 So 244, 15 LaApp 
391 

(4) To warrant inference that car¬ 
rier negligently permitted vestibule 
door to be open—Scott v New York 
Cent R Co., 216 N Y S 163, 216 App 
Div. 623. 

30 CJ. p 1061 note 57 [b] 

26- Cal—^Roberts v Sierra R Co., 
Ill P 519, 527, 14 Cal.App ISO. 

10 C J. P 1062 note 58 

Evidence held snfficienl; to sustain 
a recovery for injuries received be¬ 
cause of a derailment 
Ill —Klaustermeier v. St. Louis, S 
& P. R R.. 222 Ill App 374— 

Kanter v St Louis, S. & P R- R.» 
218 Ill App. 565. 

Kan.—Orr v Missouri Pac. Ry. Co., 
157 P 421. 98 Kaji. 120. 

10 C J p 1062 note 58 [a] 

Evidence held insnffleient to sus¬ 
tain a recovery for injuiies caused 
by a derailment. 

Va —Chesapeake & O. Ry. Co v. 
Baker, 143 S E. 299. 150 Va 647, 
addendum to opinion denying re¬ 
hearing 141 SE. 753. 149 Va 549. 
denying rehearmg 140 S.E. 648, 
149 Va 549. 

Wis.—Smith V. Chicago, N. S. & M 
R. R.. 193 N.W. 64, 180 Wis 259. 

10 C J p 1062 note 58 [b]. 

27. Evidence h^d sufficient 

(1) To support finding that driver 
was negligent in permitting automo¬ 
bile to run off road and overturn, 
and that his negligence was proxi¬ 
mate cause of accident.—-W estfall 
V. Kern, 43 P 2d 392, 96 Colo 383. 

(2) To warrant finding of bus 
company’s negligence m action for 
injuries resulting from driving car 
into ditch, submitted on res ipsa 
loquitur doctrine.—^Francisco v Cir¬ 
cle Tours Sightseeing Co., 265 P 
801, 125 Or. 80. 

28. Utah.—Dearden v. San Pedro, 
etc.. R Co, 93 P. 271. 33 Utah 147 

10 C.J p 1062 note 59. 

Evidence held snffident 

(1) To show negligence in causing 
a collision and to sustain a recov¬ 
ery for injuries caused thereby. 

U S.—Interstate Stage Lines Co v 
Ayers, C.C.A.M 0 . 42 P.2d 611—^ 
Uetroit Taxicab & Transfer Co. v 
CflUshfln. CCA.Mich., 1 P.2d 911 
Ark.—St. Louis-San Francisco Ry 
Co. v. Bntton, 31 S.W 2d 756, 182 
Ark. 437—Caddo Transfer & Ware¬ 
house Co. v. Perry, 298 S.W 337, 
174 Ark. 1030. 

Cal.—^Raddaut v. Watson, 264 P. 589, 
89 Cal App 103—Gomstein v. Pri- 
ver, 221 P 396, 64 Cal App. 249— 
Kemp V Van Bezel. 199 P. 1099, 53 
CaLApp. 312. 


Colo—^Telloway, Inc, v Garretson, 
3 P.2d 292, 89 Colo 375 
Ill —^Haly V Decatur Yellow Cab Co , 
8 N.B 2d 210. 290 HI App. 615 

See Parker v. Chicago Rys Co, 
200 Ill App. 9—Hertel v. Chicago 
City Ry Co., 198 Ill App 415 
Kan —^Harris v. Combs, 53 P 2d 485. 
143 Kan. 42—Mathews v Kansas 
City Rys Co, 178 P 252, 104 Kan 
92—^Bean-Hogan v Kloehr, 175 P 
976. 103 Kan. 731 

La.—Guernsey v Toye Bros. Yellow 
Cab Co. App. 172 So 459—^Thibo¬ 
deaux V. Star Checker Cab Co, 
App, 143 So. 101 

Me—^Wakely v Androscoggin & IC 
Ry. Co., 177 A 613, 133 Me. 514. 
Mass—^Rea v. Checker Taxi Co, 172 
NE. 612, 272 Mass 510. 

Minn.—^Useman v. Minneapolis St 
Ry Co. 268 N.W. 866. 198 Minn 
79. 

Mo—Perkms v. United Rys. Co of 
St. Louis. App, 243 S.W. 224— 
Katon V. Kansas City Rys. Co, 
App., 241 S.W 983 

N J. —• Super v Garfield-Passaic 
Transit Co. 155 A. 619, 9 NJ 
Misc. 812—Jones v. People’s Rapid 
Transit Co, 153 A 373, 9 N J Misc 
315_Ward v. Lydiard. 141 A. 166, 
6 N.J.M1SC 370. 

N-Y—Gilligan v. Jones, 282 N.YS. 
354. 246 App Div 531. affirmed 2 N. 
E 2d 694, 271 N Y 559 
Pa—^Lelar v Quaker City Cabs, 164 
A 105, 108 Pa Super 15—Deady 

V. Philadelphia Rapid Transit Co, 
100 Pa Super. 208. 

RI.—Zmuda v McFarland, 165 A 
446. 53 R L 210. 

Tenn—Nashville Ry. & Light Co. v 
Owen, 11 Tenn.App 19 
Tex—San Antomo Traction Co. v. 

Roberts, Civ App, 153 S.W. 455 
Va—^Richmond-Washington Motor 

Coaches v. Austm, 152 S E 357, 
154 Va 148. 

Wash—Shanshan v. International 
Stage Co, 3 P2d 1092, 164 Wash. 
609—Sinclair v. Yabe, 199 P 725, 
116 Wash 409—McDorman v 

Dunn. 172 P. 244, lOl Wash. 120 
Wis—Carson v Leet, 203 NW 394, 
186 Wis. 566—Naus v Chicago & 
M. Electric Ry. Co., 201 NW. 281, 
185 Wis. 178. 

10 CJ. p 1062 note 59 [a] (1). 

(2) To make a prima facie case. 
Mo.—Gibson v. Wells, App, 258 S. 

W. 1—^Moran v Kansas City Rys 
Co, App., 232 S W. 1111 

N J —Anderson v. Green Cab Co, 
133 A- 788, 102 N.J.Law 521, 4 N. 
JMisc. 629. 

N.Y—Notter v Union Ry. Co. of 
New York, 286 NY.S. 745, 247 App 
Div. 140. 

R I-—De Nicola v. United Electric 
Rys. Co., 182 A. 1, 55 R.L 402. 
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Tex—^Dallas Ry Co v Skorodynski, 
Civ.App 292 S.W 638 
10 C J. p 1062 note 59 [c], 

(3) To warrant finding of negli¬ 
gent speed of taxicab in action for 
cab passenger’s injuries—Thorgrim- 
son V Shreveport Yellow Cabs, La 
App. 161 So. 49 

(4) To sustain finding that taxi¬ 
cab was driven at unduly high speed 
m center of road, so as to crash 
into approaching car causing passen¬ 
gers' injuries —Chaput v. Lussier, 
165 A. 573. 132 Me 48. 

(5) To support conclusion that 
collision was due to negligence of 
bus driver in partly driving on 
wrong side of slippery road at speed 
of thirty miles per hour—Sengebush 
v. Edgerton, 180 A 694, 120 Conn. 
367 

(6) To warrant a finding that the 
accident was caused by the driver's 
negligence in driving too close to an 
ice wagon—Ivancich v- Davies, 199 
P 784. 186 Cal. 520. 

(7) To show that taxicab driver 
was negligent in failing to keep 
proper lookout for appi caching auto¬ 
mobile —^Priede v. Toye Bros. Yel¬ 
low Cab Co, La App, 156 So. 48 

(8) To sustain findmg that pas¬ 
senger was not, as claimed, injured 
by being thrown backward against 
window sill when street car. slowly 
making right turn, collided with 
truck, resulting in slight physical 
damage to each—Groce v. New Or¬ 
leans Pubhc Service, La App, 159 
So. 166. 

C9) To authorize finding that col¬ 
lision could have been avoided by 
exercise of care owing to passenger. 
—Cohen v Eastern Massachusetts 
St Ry. Co, 165 N.E. 113, 266 Mass. 
283 

(10) To justify a verdict agamst 
both the carrier and the other party 
to the collision. 

Cal—^Malone v. Red Top Cab Co. of 
Los Angeles, 60 P 2d 543, 16 Cal 
App 2d 268—Simmons v. Pacific 
Electric Ry. Co.. 212 P. 637, 60 
C:al.App. 129 

Conn—^Rosenberg v Matulis, 166 A. 
397, 116 Conn. 675 

Ind—Ft. Wayne & Northern Indiana 
Traction Co v. Parish, 119 N E. 
488, 67 Ind.App. 597. 

La.—^Brook v. Interurban Motor 
Transp. Co., 100 So. 428, 156 La. 
286. 

Neb—^Daly v Publix Cars, 259 N. 

W 163, 128 Neb 403 
NY—^Martin v. North American Ce¬ 
ment Corporation, 284 NY.S. 192, 
246 App Div. 858. 

(11) To sustain findmg that neg¬ 
ligence of the earner was the sole 



CABBIER8 


13 C. J. S. 


§ 766 


taking up passengers®* and in actions for injuries | to passengers caused by carrier’s negligence in set- 


cause of the collision.—Noah v. 
Black & White Cab Co, 32 P 2d 437. 
138 CalApp 236 

(12) To show negligrence was that 
of third party only. 

Ohio—Canton Motor Coach v. Hall. 

189 NE 505. 46 Ohio App. 516. 
Pa —Wilkerson v Pittsburgh Rys 
Co, 163 A. 909. 309 Pa 381. 

(13) To show that carrier was not 
negligent 

Cal —^Billig V. Southern Pac Co, 
219 P 992. 192 Cal 357 
Ky—^Fitzgerald v. South Covington 
& C St. Ry. Co.. 234 SW. 738, 
192 Ky. 819. 

Ija —Gager v. Teche Transfer Co., 
App, 153 So. 69. 

Mich.—King V. Neller, 199 N.W. 674, 
228 Mich. 15. 

Mmn —Eliason v. Minneapolis St. 
Ry. Co. 158 N.W. 622, 133 Minn. 
392. 

(14) To show that speed of street 
car sideswiping wagon was not ex¬ 
cessive —^Larose v. New Orleans 
Public Service, 119 So 908, 10 Ia 
A pp 91 

(15) To sustain a verdict for both 
defendants.—^Day v. Brooklyn City 
R Co. m NYS. 484. 199 AppDiv. 
179. 

(16) To sustain finding, in action 
by taxicab passenger for injuries 
sustained in collision, that motorist 
made left turn at intersection with 
due care, although motorist did not 
at all times watch approaching taxi¬ 
cab that later collided with bim — 
Noah V Black & White CaXy Co., 32 
P 2d 437, 138 Cal App 236. 

10 C.J. p 1062 note 59 [a]. 

Evidence held insnfficiCTLt 

(1) To show negligence in causing 
a collision and to sustain a recov¬ 
ery for injuries caused thereby 

U S —^Third Ave Ry Co. v. Mills, 
N.T, 249 F. 661. 161 C C.A. 571. 
Cal—Rice V Smith. 24 P2d 369, 133 
CalApp. 403. 

Ky.—Wigginton's Adm'r v. Rickert, 
217 SW. 933, 186 Ky 650. 

—Groce v. New Orleans Public 
Service, App, 159 So 166—^Upton 
V. Bell Cabs, App, 154 So 359. 
Neb.—Knight v. Liincoln Traction 
Co., 255 N.W. 774 127 Neb 447 
NT—Quinlan v Sixth Ave R Co., 

4 Daly 487 

Ohio—Ohio Traction Co v. Miller, 
13 Ohio CirCt.N.S, 67 
—^Ruthberg v. Philadelphia Rapid 
Transit Cto, 151 A 19. 300 Pa. 536 
—Howell V. Philadelphia Rapid 
Transit Co, 94 Pa Super 449. 

RI— McKay v. Rhode Island Co, 
113 A 673 

10 CJ p 1062 note 59 [b] (1). 

(2) To show willful negligence ofi 
earner—^Dierickx v. Davis, 137 NB. 
685, 80 IndLApp. 71, certiorari denied! 

13 0.J.S.-94 


44 set. 36, 263 U.S. 709, 68 L.Ed. 
518. 

(3) To show that negligence of 
either earner or other party caused 
collision—^McNifC v. Boston Elevated | 
Ry Co, 125 NE. 391. 234 Mass. 252 

(4) To show conclusively that car¬ 
rier failed to use the highest degree 
of care.—^Lamar v Panhandle & S P. 
Ry Co.. TexCiv.App, 234 S W. 605. 
reversed on other grrounds. Com App., 
248 S-W. 34. 

(5) To sustam verdict for injured 
street car passenger on theory that 
collision between street car and al¬ 
legedly stalled automobile was due 
to excessive speed of street car on 
slippery tracks—Williams v. TJmted 
Electric Rys Co., 167 A. 117, 53 R.I 
472. 

(6) To overcome presumption rais¬ 
ed by doctrine of res ipsa loauitur 
—^Illmois Central Ry. Co. v. Solin- 
sky. 12 TennApp 389. 

(7) To support verdict for defend¬ 
ant. 

N J —(3ash V. Khan, 160 A. 367, 10 
N J.Misc 708 

NY—Sanuem v. New York Cent. R 
Co., 228 N.Y.S. 505. 223 App.Div. 
517. 

(8) To make a pnma facie case 
— ^Ftoio V. Eastern Massachusetts St 
Ry. Co, 142 NE 255, 247 Mass 474. 
10 C.J. p 1062 note 59 Cb]. 

Testimony exonerating employee 
In passengei’s action for negligent 
injury from railway collision against 
railroad and railroad employee, tes- 
Dmony of employee, exonerating 
himself, was not undisputed evidence 
of nonliability of railroad—Kansas 
City Southern Ry Ck). v. Cockrell, 
277 SW. 7. 169 Ark 698 

29- Conn,—Kopacka v. New York, 
etc, R Co, 90 A 27, 88 Conn. 82 
10 C J. p 1063 note 60. 

Evidence held snSdeient 

(1) To sustain a recovery for in¬ 
juries received by passenger at¬ 
tempting to board a car or tram 
Cal—Keyser v San Diego Electric 
Ry. Co, 60 P.2d 136. 16 Cal App 2d 
48. 

Ill—^Phil V Springfield Consol. Ry 
Co., 219 Ill App. 588—Little v Pe¬ 
oria Ry Co, 215 Ill App. 385. 

Ind—^Terre Haute, Indianapolis & 
Eastern Traction Co v. Angelo, 169 
NE 478. 95 Ind App 476 
Ky.—^Louisville & N R. Co v. Bow¬ 
man. 270 SW. 471, 208 Ky. 39. 

Mo —^Baldwin v. Elansas City Rys 
Co. App., 214 SW. 274—Elliott v. 
United Rys. Co. of St. Louis, 214 
SW 234, 201 Mo.App. 662—Bui^ 
kett V Missouri Pac R. Co., App.. 
208 SW. 104. 

N.J—^Tansey v. Tedesco, 107 A- 419. 

93 N.J.Law 259. 
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Okl —^Muskogee Electric Traction 

Co. V. Latty, 187 P. 491, 77 Okl. 
156. 

Pa.—^Ensor v. Pennsylvania R Co., 
159 A 872, 306 Pa 451—^Ferrara 
V West Jersey & S R. Co , 71 Pa. 
Super. 290. 

Va—^Burr v. Virginia Railway & 
Power Co., 145 SE 833, 151 Va. 
934 

(2) To sustain a recovery for in¬ 
juries to a prospective passenger. 
Ark.—^Ft Smith Light & Traction 

Co. v. Phillips. 206 S.W 453. 136 
Ark. 310 

N.J —Olsen v. White Way Tours, 153 
A. 267, 9 N.J.M1SC. 181. 

N Y —CkLmpbell v. Richmond Light 
& R Co. 127 NE 271. 228 N.T 
383. reversing 168 N Y.S 813. 181 
App Div. 320, and reargument de¬ 
nied 129 N.E 906, 229 N.Y. 537. 
Tex.—^Texas Electric Ry. v. Stewart, 
Civ App., 217 S.W. 1081. error re¬ 
fused. 

(3) To justify inference that pas¬ 
senger was in act of boarding car, 
and conductor should have known 
such fact—Garlinski v Chicago City 
Ry Co., 257 Ill App 414 

(4) To show that passenger’s in¬ 
jury would probably not have oc¬ 
curred if there had been a platform 
stool or porter at car which she 
was re-entering after a temporary 
absence —Sellars v. Southern Pac. 
Co, 166 P 599, 33 CalApp 701 

(5) To warrant finding that street 
car motorman could have seen pro¬ 
spective passenger crossing street in 
time to have checked or stopped car 
—Schimmelpfenning v. Wells, Mo, 
24 SW.2d 154. 

(6) To show that electric railway 
operated car at negligent rate of 
speed in approaching regular local 
stopping place —^Lake Shore Elec¬ 
tric Ry. Co V. Ordway, 156 N.E 
235, 24 Ohio App. 317. 

(7) To warrant finding that pas¬ 
senger was not, as contended, in¬ 
jured in boarding train when con¬ 
ductor released passenger’s arm re¬ 
quiring passenger to seize handrail 
—St. Louis, S F & T. Ry Co. v 
Gore, Tex Civ App, 69 S W 2d 186, 
error dismissed 

(8) To support finding that car¬ 
rier was not negligent —Foote v. 
Chicago, N S. & M R. Co, 256 IlL 
App. 581. 

(9) To show that railroad, sued 
for injuries passenger sustained 
while boarding train, was not negli¬ 
gent m obstructing passageway.— 
Hail V. Missouri-Kansas-Texas R. 
Co. of Texas, Tex.Civ.App., 30 S.W. 
2d 1062, affirmed Missouri-Kansas- 
Texas R. Co. of Texas v. Hail. Com. 
App.. 48 S.W.2d 589. 
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ting down passengers,®® such as in starting the car ] before the passenger has had a reasonable oppor- 


(10) To support verdict for de¬ 
fendant. 

CJal—^Dwyer v. Los Angeles Ry- Cor¬ 
poration. 2 P.2d 468. 115 C^l App. 
709. 

La—^Jones v. New Orleans Public 
Service, 140 So 871, 19 La App. 699 
Mass—Gerber v. New York Cent. R. 

R.. 192 NB. 837, 288 Mass 318. 

10 C.J. p 1063 note 60 [a] 

Evidence bold insufficient 

(1) To raise issue regarding rail¬ 
road's negligence m not having em¬ 
ployee assist passenger in boarding 
train when he was injured.—^Hail v. 
Missouri-Kansas-Texas R. Co. of 
Texas, Tex Civ App , 30 S W.2d 1062. 
affirmed Missoun-Kansas-Texas R. 
Co. of Texas v. Hail. Com App., 48 S. 
W.2d 589. 

(2) To show willful and wanton 
negligence of motorman whose car 
struck prospective passenger —Cov¬ 
ert V. Rockford & I. Ry. Co, 132 N. 
EL 504. 299 IlL 288. 

(3) To show that train, on which 
plaintiff, holding a drover's pass, 
was seekmg to take passage m ca¬ 
boose. stood at usual place where 
such trains stand before starting. 
—^Texas & N. 6 R Go v. Tillman, 
Tex.Civ.App., 197 S.W. 1128, error 
refused. 

(4) To support verdict agamst 
railroad for alleged injuries to pas¬ 
senger when caught in door during 
attempt to board trolley car—Grace 
V. Atlantic City & S. R. Cto., 157 A- 
439, 10 NJMisc 38. 

(5) To support judgment for de¬ 
fendant —Bentrovato v. Concourse 
Bus Line, 200 N.Y.S. 356. 

Evidence h^d insufficient to show 
negligence 

(1) In taking up passenger. 

Ala.—Southern Ry. Co. v Hayn^ 
95 So 879, 209 Ala. 186. 

(Jal.—Gaskill v. Pacific Electric Ry. 

Co.. 159 P. 200. 30 Cal.App. 593. 
La.—Dale v New Orleans Ry. & 
Light Co., 80 So. 588. 144 La. 
357. 

N.Y.—Hessler v New York Rys. Co., 
167 NY.S. 863. 

Okl —Chicago, R. L & P. Ry. Co 
V. Rembart, 160 P. 51. 61 Okl. 72 
Pa —Harrar v Philadelphia Rapid 
Transit Co., 92 Pa Super. 242 
10 C.J. p 1063 note 60 Cbj (1). 

(2) As to prospective passenger. 
C3al—Gfore v. Market Street Ry. Co., 

48 P.2d 2, 4 CaJLid 154—Elliott v. 
Market St. Ry. Co., 40 P.2d 547, 
4 CaLApp.2d 292. 

Me.—Robitaille v. Androscoggin & 
K. Ry. Co.. 121 A. 540, 122 Me. 570. 
Mass—Phirbanks v. Boston Elevated 
Ry. Co, 129 NB. 367, 237 Mass. 
127. I 

Mo.—McMiens v. United Rys. Co. of i 


St. Louis. 202 SW 1082. 274 Mo. 
326. 

Va—Veale v Virginia Ry & Power 
Co, 131 SEL 200, 144 Va 210. 

(3) In suddenly increasing speed 
of car as passenger attempted to 
board it.—Ginochio v City and Coun¬ 
ty of San Francisco, 228 P. 428, 194 
C:al. 159—10 CJ. p 1063 note 60 [b] 

(3). 

(4) In closing platform or door 
over steps before passenger had rea¬ 
sonable time and opportunity to 
board train—^Palen v. Wheelock, G. 
C.A Mo , 13 F 2d 34. 

(5) In closing vestibule door on 
tram.—^Palen v. Wheelock, supra. 

30. Mo.—Weber v. Kansas City 
Cable R. Co.. 12 S.W. 804, 13 S. 
W. 587, 100 Mo. 194, 18 Am.S.R. 
541, 7 L R A 819. 

10 C J. p 1063 note 61. 

Evidence h^d sufficient 

(1) To sustain a recovery for neg¬ 
ligence m setting down a passenger. 
IlL—See Larson v. Chicago City Ry. | 

Co.. 209 Ill App 531 
Mass —^Poppel v. Boston Elevated 
Ry Co.. 155 NEL 267, 258 Mass. 
389. 

Mich—Pawlicki v. Detroit United 
Ry.. 158 N.W. 162, 191 Mich. 536. 
Mmn.—McMurray v. Twin City Mo¬ 
tor Bus Co.. 228 N.W. 154, 178 
Minn. 561. 

Mo—Stakebake v. Union Pac. R. Co., 
App, 185 SW 1166. 

Pa —^Montalini v. Pennsylvania Co., 
100 A- 806, 256 Pa. 249. 

Tex—E^. Worth & D C Ry. Co. v. 
Courtney, Civ_App., 214 S.W 839, 
dismissed for want of jurisdiction 
—St. Louis Southwestern Ry. Co. of 
Texas v. I^reston, Civ^App., 194 S. 
W 1128, affirmed. Com App, 228 S. 
W. 928—Wichita Falls Traction Ck>. 
V. Berry, Civ-App., 187 S W. 415, 
error dismissed. 

10 C.J. p 1063 note 61 [bj (1). 

(2) To show negligence in making 
sudden stop. 

Conn —Spiro v. Bridgeport Auto 
Transit Co.. 155 A. 416, 113 Conn 
773. 

Mass.—Danofsky v. Boston Elevated 
Ry. Co., 117 N.E. 4, 228 Mass 97. 
Mo.—Goodwin v Wells, 285 S.W. 112, 
220 Mo App. L 

Va.—Virginia Ry & Power Co v. 
Bailey, 96 SB. 275, 123 Va. 250. 

(3) To sustain a recovery for m- 
juries caused a passenger while 
alightmg from a moving tram or 
car. 

Ark.—St. Louis, L M. & S. Ry. Co. 
V. Duffey, 183 SW. 748, 122 Ark. 
429. 

Minn-—^Leonczak v. Minneapolis, St 
P. & S. S M. Ry. Co., 201 N.W. 
551, 161 Mmn. 304. 

10 C.J. p 1063 note 61 [b] (2). 
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(4) To support verdict for plaintiff 
struck by street car when alighting 
from jitney bus—Alexander v Mat- 
teucci, 135 A. 820, 5 N J Misc 183 

(5) To establish the railroad's neg¬ 
ligence in failing to light the station 
platform or its surroundings, carry¬ 
ing plaintiff beyond it, inviting him 
to alight in an unfamiliar place in 
the darkness, and failing to give him 
any warning or instructions—^Pajme 
V. Davis, 252 S.W. 57, 298 Mo 645 — 
Copeland v. Davis, Mo App., 253 S W. 
427 

(6) To warrant finding that pas¬ 
senger was killed by failing into a 
river after being misled mto alight¬ 
ing on a bridge, when his tram stop¬ 
ped at a water tank after a brake- 
man called his station.—^Larson v 
Green Bay & W. R Co, 192 N.W. 63, 
179 Wis. 510. 

(7) To show negligence in failing 
to assist passenger in alighting. 
Iowa.—Olson v. Des Moines City Ry. 

Co., 170 N.W. 466, 186 Iowa 384. 
Mo.—^Turner v. Wabash R Co., App, 

211 S.W 101. 

(8) To sustain finding that defend¬ 
ant was ne^digent because of the 
manner in which the conductor or 
brakeman asristed her off the car — 
Steketee v Waters, 159 N.W. 368, 193 
Mich. 177. 

(9) To show negligence in respect 
of the location of the step box.— 
Spry V Missouri Pac. R. Co, 211 P 
1112. 112 Kan 580. 

(10) To establish that passenger 
fell from step of street car because 
step was negligently in improper po¬ 
sition. — Baptiste V. New Orleans Pub¬ 
lic Service, 127 So. 655, 13 La.App 
625. 

(11) To authorize a finding that 
defendant raised the step before 
plaintiff reached a position of safety. 
—^McCormack v. Umted Rys. Co. of 
St. Louis, Mo.App, 238 SW. 579. 

(12) To show that an electric rail¬ 
way company did not authorize its 
employees to invite and assist pas¬ 
sengers to use the baggage and mail 
compartment of a combination car 
m leavmg the car.—Davidson v. 
Washington & O. D. Ry., 105 S.E 669, 
129 Va 99. 

(13) To rebut successfully passen¬ 
ger's pnma fame case that street 
car motorman negligently closed au¬ 
tomatic door as passenger was de¬ 
scending, causing plaintiff's leg to 
become jammed between door and 
iron rod. and causing passenger to 
fail—(barter v. New Orleans I^hlic 
Service, La.App., 146 So. 49. 

10 CJ p 1063 note 61 [bj. 

Bvideiice held InsnfficieiLt 

(1) To sustain a recovery for neg¬ 
ligence m setting down a passenger. 
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trniity to reach a place of safety 

Conn—^Byme v Connecticut Co, 195 
A 184. 123 Conn 304 
Ill. —Coultis V. Illinois Terntnnal Co., 
3 NE2d 166, 285 IllApp. 600— 
Jaroszewski v. Chicagro Rys. Co, 
241 IllApp 1, See Palm v. Rock¬ 
ford City Traction Co, 200 Ill App. 
115 

Ky—Cincinnati, N. Q. & T. P. Ry. Co. 
V Francis, 220 S.W. 739, 187 Ky. 
703—Kentucky & T. Ry Co. v Ball, 
194 SW 785. 175 Ky. 630 
La.—^Lakios v. New Orleans, T. & M. 
Ry. Co, App. 147 So 525—^Betts v 
Shreveport Rys- Co., 137 So 615, 
18 La.App. 282—Belhomer v. St. 
John the Baptist Parish School 
Board, 126 So. 272, 12 La App. 580 
—^Burnett v. New Orleans Public 
Service, 7 La.App. 743—^Bass v 
Illinois Central Ry. Co., 4 La.App. 
175 

])fe.—^ufahan v. Bines, 115 A. 132, 120 
Me 371. 

Mass.—^Rogers v. Boston Elevated 
Ry. Co., 141 N.E. 285, 246 Mass. 
478. 

N.H.—Currier v. Boston & M R. R., 
97 A. 741, 78 NBL 586. 

NY .—^Beltz V. Buffalo, R & P. Ry. 
Co, 119 N.E 81, 222 N.T 433, re¬ 
versing 160 N.T.S. 1124, 171 App. 
Div. 976—Johnson v. Brooklyn & 
Queens Transit Corporation, 292 M. 
Y.S. 323. 249 App.Div. 779, 

SC—Bennett v. Atlantic Coast Line 
R Co., 123 S.E. 327, 129 S.C 13 
Tex—Lattuner v, Texas & Pac, Ry. 
Co., Civ.App., 106 S.W.2d 727—Tex¬ 
as & N. O. R. Co. V. Jones. Civ. 
App.. 187 S.W. 717. 

Va.—Walters v. Norfolk & W. Ry. 

Co, 94 S E. 182, 122 Va. 149. 

10 CJ. p 1063 note 61 [c] (1). 

(2) To sustain a recovery for in¬ 
juries caused a passenger while 
alighting from a moving car.—^Maro- 
vich V. Central California Traction 
Co, 216 P. 595. 191 CaL 295—10 C.J 
p 1063 note 61 [cD (2). 

(3) To show that street car was 
operated with defective step mechan¬ 
ism or that mechanism was careless¬ 
ly operated.—Wylie v. Shreveport 
Rys. Co. 145 So. 513. 176 La 193, 
affirming, App., 140 So. 715 

(4) To warrant a finding that a 
conductor of a train was personally 
negligent, where a passenger was in¬ 
jured while alightmg.—Watts v. Spo¬ 
kane. P. & S. Ry. Co., 171 P. 901, 88 
Or. 192 

(5) To show, as a matter of law, a 
street railroad's negligence m pei> 
mitting passenger to alight at other 
than usual stopping place.—Scherer 
V Philadelphia Rapid Transit Co, 145 
A. 76, 295 Pa 199. 

(6) To show that a man in cap 
and uniform, assisting passengers 
to alight by a door not mtended for 
passengers» was an employee of the 
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in IxMirding®! or J alighting from** a train or car, or in failing to pro- 


company or acting for it.—Davidson 
V. Washington & O. D. Ry, 105 SE. 
669, 129 Va 99. 

(7) To sustain, in an action for in¬ 
juries to a passenger who claimed 
she fell from a street car when her 
skirt caught on a basket which an¬ 
other passenger had set on the plat¬ 
form near the steps, thereby tripping 
her and throwing her to the ground, 
the contention of the earner that 
plaintiff had reached the ground in 
safety and thereafter fell from some 
unknown cause—^Hopkms v. New 
Orleans Ry. & Light Co, 90 So 512, 
150 La. 61, 19 ALR 1362. 

10 C.J p 1063 note 61 Cc]. 

Violation, of rule of public utilities 
commission requiring motor busses 
to stop at extreme right of available 
roadway when takmg^ on or discharg¬ 
ing passengers would justify findmg 
of negligence—^Hyde v. Connecticut 
Co., 188 A. 266. 122 Conn. 236. 

31. N.T.—Akersloot v Second Ave. 
R Co., 30 N E. 195. 131 N Y 599, 15 
L.RA. 489, affirmmg 8 N.Y.S 926. 
10 C J. p 1064 note 62. 

Evidence held sufficient 

(1) To sustain a recovery for neg¬ 
ligence m starting car or train while 
passenger was attempting to board 
It. 

CaL—Riley v Southern Pac. Co., 207 
P. 699, 57 Cal.App. 477. 

Ga—Georgia Ry. & Power Co. v. 
Freeney, 96 S.E. 575, 22 Ga.App. 
457. 

HL—See Devine v. Chicago City Ry. 

Co.. 195 IlLApp. 304. 
iN.J.—^Moore v. Atlantic & Suburban 
! Ry. Co, 144 A. 309, 7 N.JMisc. 
105. 

NT—^Marmelli v. New York Rys 
Co.. 175 NT.S 539. 

Pa—Donnelly v. Pennsylvania Co., 
97 A. 272. 252 Pa. 175. 

Tex—^Texas & N. O. R Co, v. Till¬ 
man, CivJV.pp., 197 SW. 1128, er¬ 
ror refused. 

10 C.J p 1064 note 62 [al (1). 

(2) To sustain a recovery for in¬ 
juries received when car was started 
in unusual manner before passengers 
were seated—^Hallman v Worcester 
ConsoL St. Ry. Co, 172 NE. 862. 273 
Mass 27—Convery v. Eastern Mas¬ 
sachusetts St Ry. Co, 147 N.E 824, 
252 Mass. 418. 

(3) To afford ground for reason¬ 
able inference that the conductor 
knew that plaintiff intended to board 
the car, and to show defendant's 
knowledge of such mtent—^Moms v. 
‘Detroit Umted Ry., 193 N.W. 871, 
223 Mich 264. 

10 CJ- p 1064 note 62 [a]. 

Evidence hdd insufficient to sus- 
tam recovery for negligence in start¬ 
ing or jerking a train or car while 
passenger was boarding it. 
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La—^Murphy v. New Orleans Public- 
Service, App., 169 So. 890 
Md.—Broeato v. United Rys & Elec¬ 
tric Co. of Baltimore, 99 A. 792,. 
129 Md 572. 

Tex.—^Hail v Missouri-Kansas-Texas 
R Co. of Texas, Civ.App., 30 S.W. 
2d 1062, affirmed Missouri-Kansas- 
Texas R Co. of Texas v. Hail, Com. 
App, 48 SW2d 589 
10 C J p 1064 note 62 [b]. 

Intention bona fide to become pas¬ 
senger, and acceptance by earner, 
may be shown by attendant circum¬ 
stances and by implications there¬ 
from.—Gulf, M. & N. R Co. V Brad¬ 
ley. 143 So. 493, 167 Miss 603 

32l Del.—Girardo v. Wilmington, etc , 
Tract. Co., 90 A. 476, 5 Boyce 25. 

10 C J. p 1064 note 63. 

E-vidence held sufficient 

(1) To sustain a recovery for in¬ 
juries received when the train or car 
was started or jerked while passen¬ 
ger was alightmg. 

Cal.—^Baker v. Market St. Ry. Co., 

II P.2d 912, 123 CalJLpp. 688—^An¬ 
drews V. San Diego Electric Ry, 
Co.. 205 P. 700. 56 Cal App. 414 

Fla—Atlanta & St. A. B Ry Co. v, 
Kelly. 82 So 57, 77 Fla. 479. 

Ga.—Southern Ry. Co. v. Williams, 
91 S.E. 894, 19 Ga.App. 462. 

Ill-—Kapella v. Chicago Rys. Co., 228: 
lll-App 528. See Ensminger v. 
Chicago Rys. Co., 205 IllApp. 603 
—Feldman v. Chicago Rys Co, 205 
BLApp. 288—Rmerson v. Chicago 
City Ry Co., 203 IlLApp. 412— 
McConnell v. Chicago Rys. Co., 19> 

III App. 490. 

Ind.—^Hines v. Rollins, 179 N.E. 183, 
97 Ind App. 251. 

Iowa —^Elmore v. Des Moines CitY 
Ry. Co. 224 N.W. 28, 207 Iowa 862. 
Ky.—Kentucky Traction & Terminal 
Co. V. PeeL 214 S.W. 874, 185 Ky. 
207—Louisville Ry. Co. v. Farmer, 
206 S.W. 619, 182 Ky. 368. 

Me.—Clapp V. Cumberland County 
Power & Light Co., 117 A, 307, 121 
Me. 356. 

Mich—^Tuttle V. Detroit J. & C. Ry_ 
Co, 159 N.W. 498, 193 Mich. 390 
Minn—Stevens v. St Paul City Ry. 

Co., 167 N.W. 1045, 140 Minn. 306 
Mo.—^Huntington v. Kansas City 
Rys. Co., App, 233 S.W. 95—BTa-rt- 
weg V. Kansas City Rys. Co, App, 
231 S.W. 269—^Roach v Ka-Tisas- 
City Rys Co., App, 228 S.W. 520— 
Patterson v. Lusk, App., 196 S W, 
65 

N-Y —^Mallory v. International Ry. 
Co.. 231 N.Y.S. 385. 224 App.Div 
455—Bradley v. Waverly, Sayre & 
Athens Traction Co., 191 NTS. 
451. 

Ohio.—Cleveland Ry. Co. v. Smith, 
172 N.E 409, 35 Ohio App. 204— 
Northern Ohio Traction & Light 
Co. V. Schrock, 7 Ohio App 229. 
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vide a safe place for setting- do-wn passengers | and also apply in actions for injuries caused by 


Okl.—Oklahoma Union Ry Co v. 

Bertrand, 264 P. 621. 129 Okl 263. 
R I.—^Buttera v. Rhode Island Co, 
110 A- 71—^BroTvn v. Rhode Island 
Co. 102 A 965. 

Tenn.—^Nashville, C & St. L Ry. v. 

Akin. 203 S.W 329, 140 Tenn 34 
Tex—Dallas Ry Co. v. Hallum, Civ. 
App., 276 SW 460—Houston B. & 
W. T. Ry. Co V. Lynch, Civ.App, 
20S SW. 714. 

Va—^Virginia Trust Co. v. Raymond, 
91 S B 613, 120 Va. 674. 

10 C.J. p 1064 note 63 [a] (1). 

(2) To sustain finding that conduc¬ 
tor gave starting signal or that 
movement of car was due to negli¬ 
gence m starting the car.—^Fitz¬ 
patrick V. Boston Elevated Ry. Co., 
112 H.E. 94, 223 Mass. 475. 

(3) To show that plaintiff fell 
after alighting from car—^Young v. 
New Orleans Ry. & Light Co., 86 So- 
268. 147 La. 820 

(4) To establish that train had 
stopped before passenger undertook 
to alight—^Louisville & N. R. Co. v 
CampbeU, 35 S.W.2d 26. 237 Ky. 182 

(5) To show that negligence in 
suddenly starting street car was 
proximate cause of passenger’s in¬ 
juries. — Smith V. Dallas Ry. Co , Tex. 
Civ App, 8 S.W.2d 548, error dis¬ 
missed 

^ (6) To sustain verdict for defend¬ 
ant. 

Ill.—^See Schiiman v. Chicago Rys 
Co.. 198 I11.APP. 447. 

Kan—^Hunter v Joplin & P. Ry. Co., 
197 P. 1092, 109 Kan. 169. 

Tex—^Pox V. Houston & T. C. Ry. 

Co, Civ.App., 186 S.W. 852. 

10 CJ. p 1064 note 63 taj. 

Evidence held Insnficient 

(1) To sustain a recovery for neg¬ 
ligence m starting or moving a tram 
or car before a passenger had a rea¬ 
sonable opportunity to alight in 
safety. 

Ala.—Erwm v. Birmingham Ry., 
Light & Power Co, 76 So. 915, 200 
Ala. 557. 

Rl.—See Rockstroch v. Calumet & S. 
C. Ry. Co, 210 Rl.App. 250—^Dallas 
V. East St. Louis & Suburban Ry. 
Co., 203 RLApp. 129—^Joseph v. 
Chicago City Ry. Go, 202 111.App. 
159—^Davenport v. Calumet & South 
Chicago Ry. Co., 197 Ill App 372. 
La.—Ramey v. New Orleans Public 
Service, App., 171 So 585—Wark v. 
New Orleans Public Service, App, 
168 So. 797—^Barnes v. Shreveport 
Rys Co., 120 So. 551, 9 La.A.pp. 261 
—Hebert v. New Orleans Public 
Service, 119 So. 575, 10 La App. 341 
Me.—Clapp V. Cumberland County 
Power & Light Co, 117 A. 307, 121 
Me. 356 

Mass.—Gollis V. Eastern Massachu¬ 


setts St. Ry., 149 NE. 607, 254 
Mass. 157 

N J.—^Fish V. Atlantic City & S R 
Co.. 156 A. 326. 9 N J Misa 1051— 
Rappoport v. Atlantic City & Sea¬ 
shore Ry. Co, 152 A. 706, 9 NJ 
Misc 51—^Martin v. Public Service 
Co-ordinated Transport, 152 A 699, 
9 N J Misc 54—^Lawson v West 
Jersey & Seashore R. Co., 144 A. 
187. 7 NJ.M1SC. 116. 

N Y —^Dumanski v Stradone, 232 N 
YS 485, 225 App.Div ISl. 

10 CJ p 1064 note 63 [bj (1). 

(2) To warrant inference that car 
was started m unusual way —De- 
sautels V. Massachusetts Northeast¬ 
ern St. Ry. Co., 177 NE 578, 276 
Mass. 381 

(3) To show that motorman ap¬ 
plied power negligently —^Desautels 
V. Massachusetts Northeastern St. 
Ry. Co, supra. 

(4) To show negligent operation — 
Desautels v. Massachusetts North¬ 
eastern St. Ry. Co., supra. 

(5) To defeat verdict for plaintiff. 
—^Burnham v. Peoria Ry. Co., 223 Ill 
App 573 

10 C J. p 1064 note 63 [bj. 

Proof of sudden jerk of t»Uect car 
permits inference that it was caused 
by motorman, where there is no other 
probable agency to which to attri¬ 
bute such starting.—^Lammert v. 
Wells. Mo.App. 282 S.W. 487. 

Elevator; evidence held sufllcient 

to establish prima facie case.—^Rob¬ 
erts V Schaper Stores Co., 3 SW.2d 
241, 318 Mo. 1190. 

33L Md.—^Topp V. United R, etc., Co., 
59 A. 52, 99 Md 630, 1 Ann.Cas 
912. 

10 C J p 1065 note 64. 

Negligence is sufficiently shown, 
m action for injury to trolley car 
passenger while alighting to tempo¬ 
rary platform, by evidence showing 
that accident would not have hap¬ 
pened had appliance been properly 
cared for—Gormley v. Union Pavmg 
Co., 95 Pa. Super. 78. 

Evidenc:e held 

(1) To sustam a recovery for neg¬ 
ligence m failing to provide a safe 
place for setting down passengers 
Ark.—^Lusk V. Craft, 187 S.W. 176, 
124 Ark. 599. 

La.—^Thomas v Shreveport Rys. Co., 
127 So 119, 13 La App 212. 

Mo.—Ganahl v. Umted Rys. Co. of 
St. Louis, 197 S.W. 159, 197 Mo. 
App. 495. 

R-I.—Whitworth v. United Electric 
Rys Co , 137 A. 781, 48 RL 301. 
Tex.—Texas & N. O. R Co. v. Mc¬ 
Neill, Civ App, 270 SW 1038— 
Houston, E. & W T Ry. Co. v. 
Hooper. Civ.App., 184 SW 347, er¬ 
ror refused—Galveston, H & S. A. 
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Ry Co. V. Williams, CrApp., 217 
S.W 420 

(2) To sustam a recovery for in¬ 
juries received in being required or 
invited to alight at a place other 
than the regular* platform or stop¬ 
ping place. 

La—^Johnson v. City of Monroe, 
App, 147 So 519. 

Pa.—^Miller v. Lehigh Valley R Co, 
138 A 89, 290 Pa. 130 

(3) To sustain a recovery for in¬ 
juries received when alighting at a 
temporary platform.—Gormley v Un¬ 
ion Paving Co, 96 Pa.Super. 78. 

(4) To sustain findmg that crews 
stopping tram before reaching sta¬ 
tion was negligent in permitting pas¬ 
senger to use defective wooden path 
between tracks.—^McCarron v Erie 
R Co. 159 A 807. 10 N.JMisc. 498 

<5) To sustain finding that bus 
owner did not exercise required care 
toward seven-year-old passenger, 
struck by truck, in inviting him to 
alight, in the traveled portion of the 
highway from bus stopping on left 
side of highway—Roden v Connec¬ 
ticut Co.. 155 A. 721, 113 Conn 408. 

10 CJ. p 1065 note 64 [aj. 

Evidence held iusufficieut 

(1) To sustam a recovery for neg¬ 

ligence in falling to furnish a safe 
place for setting down passengers 
Cal —Choquette v. Key System 

Transit Co.. 5 P 2d 921, 118 Cal. 
App. 643 

Ill—Feeney v. Chicago City Ry. Co, 
220 IllJ^pp 400. 

La—^Melilli v. Jacobs, App, 170 So 
279—Campbell v- N. O Public 
Service, 133 So. 542, 16 La.App. 
210 

Mass—Gast v. Boston Elevated Ry 
Co., 169 NE. 905, 270 Mass 330— 
Williamson v. Boston Elevated Ry. 
Co.. 156 N.E 22. 259 Mass 229 
Pa.—Scherer v. Philadelphia Rapid 
Transit Co.. 145 A. 76, 295 Pa. 199 
— ^Low V. Harrisburg Rys. Co, 138 
A. 852, 290 Pa. 365. 

(2) To show that defendant rail¬ 
road in stoppmg near destination 
called for m plaintiff's drover’s pass 
stopped at usual and customary 
place.—^Texas & N. O. R Co. v. Till¬ 
man, Tex-CivApp., 197 S.W. 1128, er¬ 
ror refused. 

(3) To show negligence, m action 
against street railroad, where plain¬ 
tiff passenger, having alighted from 
street car not stopping at regular 
stop, was immediately struck by au¬ 
tomobile. — ^Lacks V- Wells, 44 S.W. 
2d 154. 329 Mo. 327. 

10 CJ. p 1065 note 64 [bj. 

Tiltixig of step box 

The fact that a step box tilted 
over when an alighting passenger 
stepped upon it is not sufficient to 
authorize a jury to find that rough- 
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§ 768 


abuse or assaults on passengers by the carrier’s em- 
ployees^^ or by the actions, abuse, or assaults by 
fellow passengers,^® or for personal indignities of¬ 
fered a passenger by a conductor or other em- 
ployee.3® 

§ 767. Trial 

The trial of an action for personal injuries by a 
passenger against »a carrier is governed by the rules 
applicable to the trial of civil actions generally, as 
stated in the CJ.S. title Trial, and, so far as ap¬ 
plicable, by the rules applicable to actions for per¬ 
sonal injuries generally, as stated in the CJ S. title 
Negligence §§ 251—305, also 45 C.J. p 1278 note 1 et 
seq 

§ 768. Questions of Law and Fact 

a. In general 

b. Existence of relation of carrier and 

passenger 

c. Negligence in general 

d. Care as to children and others under 

disability 

e. Acts or omissions of carrier’s em¬ 

ployees in general 


f. Number and efficiency of employees 
g Acts of fellow passengers or other 
third persons 

h. Condition and use of carrier’s prem¬ 

ises, tracks, and roadbed 

i. Taking up passengers 

j. Operating trains where passengers 

are being received or discharged 

k. Condition of cars and equipment 

l. Operation of cars 

m. Passing other vehicles or objects 

‘ n. Collisions 

o. Derailments; running off road 

p. Setting down passengers 

q. Care as to persons accompanying pas¬ 

sengers 

r. Proximate cause of injury 

s. Companies and persons liable 

t. Conditions and operation of elevators 

and escalators 

a. In General 

In actions by passenge*^ against carriers for personal 
injuries, questions of law and fact arc governed by gen¬ 
eral rules. When there is evidence sufficient to sustain 
a finding of the existence or nonexistence of a material 


ness or unevenness in the surface 
caused the tilting—Yazoo & M. V. 
U. Co. V Skaggs, Miss., 179 So. 274 
34b Ky.—Ashland Coal & Iron Ry. 
Co. V. Elswick. 225 SW. 244, 189 
Ky 507. 

10 CJ. p 1065 note 65. 

Zvidence held suffident 

(1) To sustain a recovery by a 
passenger for an assault by an em¬ 
ployee of the carrier 

Ky.—Ohio Valley Electric Ry Co 
V. Webb, 259 S W 697. 202 Ky 341 
—^Louisville & N R Co V. Ben¬ 
nett, 209 SW 35S, 183 Ky 445. 

Mo—^Morton v. St Louis-San Fran¬ 
cisco Ry. Co, 20 S W 2d 34, 323 Mo 
929—Knoell v. Kansas City, C, C 
& St J Ry. Co, App. 198 S.W. 79. 
Teib.—Schaf! v. Wnght, Civ App., 251 
SW 515 

(2) To show injuries could have 
resulted from assault —^Morton v. 
SL Louis-San Francisco Ry. Co., su¬ 
pra. 

(3) To warrant the submission to 
the Jury of the question of actual 
damages resulting from humiliation 
and disgrace caused by an assault.— 
Sonnen v. St. Louis Transit Co., 76 
SW 691, 102 Mo.App. 271. 

10 C J. p 1065 note 65 
ZvidexLce held insufficient to sus¬ 
tain a recovery by a passenger for 
assault by an employee of a carrier. 
La.—S mith V New Orleans Public 
Service, 127 So. 16. 12 La App 692 
Miss—^Mobile & O. R. Co v. Farrior, 
75 So 777, 115 Miss. 96. 


S C —^Hutchison v. Southern Ry Co . 

95 SB 181. 109 SC 90. 

10 C.J. p 1065 note 65 0>1. 

Speculative evidence 

In an action for assault and abuse 
by defendant’s train conductor, evi¬ 
dence consisting solely of plaintifCs 
testimony has been held highly spec¬ 
ulative as to whether the assault 
caused the recurrence of fits —St. 
Louis Southwestern Ry. Co. v Hag- 
ler, 254 S W 1071, 160 Ark 543. 

35. Mo—Sira v Wabash R Co., 21 
SW. 905. 115 Mo. 127, 37 Am.S R 
' 386 

10 C J p 1065 note 66 

Evidence held sufficient 

(1) To sustain a recovery for in¬ 

juries caused by acts of fellow pas¬ 
sengers ] 

Ala.—^Birmingham Electric Co. v.! 

Driver, 166 So. 701. 232 Ala 36 * 

Ark—^Butler County R Co. v. Exum, 
187 S W. 329, 124 Ark. 229 
D.C—Washington Ry & Electric Co 
V. Perry, 47 App.D,C. 90 
Ky—^Louisville & I R Co v Garr 
273 SW 540, 209 Ky 841—Payne 
V. Combs, 249 S.W. 1031, 198 Ky. 
749 

N J —^Falzarano v Delaware L & W. 
R Co., 194 A. 75. 119 N J Law 76— 
Hoff V Public Service Ry. Co, 101 
A. 404, 90 N J Law 386, reversed 
on other grounds 103 A 209, 91 N 
J Law 641. 15 A.L.R. 860. 

(2) To authorize finding that ear¬ 
ner knew, or should have known, 
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that plaintiff’s fellow passenger was 
drunk, and if not put off tram would 
require personal observation.—^Mem¬ 
phis, D & G. R Co. V. Trussell, 183 
S W 981, 122 Ark. 516. 

(3) To warrant jury in finding that 
railroad employees should have an¬ 
ticipated by exercise of due care 
that brawling, drunken individual, 
who inflicted injuries on fellow 
traveler, was an undesirable and ob¬ 
jectionable passenger to ride on its 
tram.—^Falzarano v. Delaware, L & 
W R Co., 194 A 75. 119 N-J.Law 76 

(4) To show that motorman and 
conductor of street car failed to use 
ordinary care to protect passenger 
from assault by fellow passenger.— 
El Paso Electric Co v. Cannon, Tex. 
Civ App , 69 S W 2d 532, reversed on 
other grounds. Com.App, 99 S W.2d 
907 

10 C J. p 1065 note 66. 

Evidence h^d insnfficieiLt to sus¬ 
tain a recovery for injuries caused by 
acts of fellow passengers. 

Ala—^Hines v Miniard, 86 So. 23, 
204 Ala. 514, 12 A,L.R. 238 
Md —^Pugh V. Washington Ry & 
Electric Co., 113 A 732, 138 Md. 
226 

Mass.—^MacGilvray v. Boston Elevat¬ 
ed Ry. Co., 118 N.E. 166, 229 Mass. 
65. 4 A.L.R 283 
10 C J. p 1065 note 66 [b] 

36. N C —^Harrison v. Norfolk-South¬ 
ern R Co., 113 S.E. 678, 184 N.C. 86. 
i 10 C J. p 1065 note 67. 
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fact In Issue, and the evidence is conflicting or is such 
that reasonable minds might draw different conclusions 
therefrom the question is one for the jury- The court 
may determine the matter only when there is no evi¬ 
dence, or when the evidence is legally insufficient or Is 
undisputed. 

In an action by a passenger against a carrier for 
personal injuries, questions of law are ordinarily 
to be determined by the court and it is error to sub¬ 
mit them to the jury.^*^ Issues of fact, on the other 
hand, are ordinarily to be determined by the jury 


under proper instructions from the court.^* 

Where there is sufficient evidence on which the 
jury might justifiably find the existence or the non¬ 
existence of material facts in issue, and the evi¬ 
dence is conflicting or of such a character that rea¬ 
sonable minds might draw different conclusions 
therefrom, the issues should be submitted to the 
jury for determination, as the weight of the evi¬ 
dence and the credibility of the Witnesses are mat¬ 
ters for determination by the jury;^® and in such 


37- Md —Baltimore, etc, R. Co- v. 

Carr, 17 A 1052. 71 Md. 135. 

10 C J p 1065 note 70 

ConstractioiL of municipal ordi- 
nance applicable to operation of 
street cars, and question whether it 
is in force is for court —Schim- 
melpfenning v. Wells, Mo., 24 S.W. 
2d 154 

BearonalileiLess of roles of carrier 
In New York the question of 
whether regulations made by carrier 
for protection of its passengers are 
reasonable is for court—Garricott v. 
New York State Rvs., 119 N.E 94. 
223 N.Y. 9. LILA.1918D 929. revers¬ 
ing 151 NYS. 1117, 167 App.rhv. 953. 

Whether salt authorized 

In a suit by a passenger for inju¬ 
ries. whether suit brought by plain¬ 
tiff was authorized by her was a 
question of law and fact for the | 
court—^Beardcm v. St. IjOuIs. I M. & 
S Ry. Co.. 146 S.W. 861. 103 Ark. 
341. 

The d^ree of care required of a 
common carrier is a question of law 
for court, hut whether such care 
was exercised by earner is fact ques¬ 
tion for jury.—Jones v. Youngstown 
Municipal Ry. Co., 12 N.E.2d 279, 133 
Ohio St. 118. 

38L Pa—Hawkins v. Director Gen¬ 
eral of Railroads. 121 A. 46. 277 
Pa. 213. 

10 C.J p 1066 note 71. j 

■Pen«oiialil«»e«“ of roles of carrier 
Where conduct of injured passen¬ 
ger was in no way affected by a reg¬ 
ulation of defendant carrier with 
regard to point at its platform where 
cars should stop, question of reason¬ 
ableness of regmlation is properly 
submitted to jury,—Boston Elevated 
Ry. Co. V. Teele, Mass.. 248 F. 424, 
160 aCA. 434- 

Hbiice of injiixy 

In action for injunes received 
from fall on ice on street railway^ 
platform, where court permitted 
amendment to declaration that stat¬ 
utory notice of injury caused by 
ice had been given, whether such I 
notice had been given was properly I 
submitted to jury where the evi¬ 
dence was conflictmg.—Elem v. Bos-1 
ton Elevated Ry. Co., Mass., 200 N. 
E. 6. 1 


39. tJ S.—Louisville & N. R Co. v. 
Chatters, CCA.La, 26 F.2d 403, 
affirming. DC, Chatters v. Louis¬ 
ville & N R. Co. 17 P 2d 305. cer¬ 
tiorari granted Louisville & N. R. 
Co. V. Chatters, 49 S.Ct. 26, 278 
TJ S. 590, 73 LJEd. 523, reversed 
on other grounds 49 S.Ct. 329, 279 
US. 320, 73 LEd. 711—Pennsyl¬ 
vania Co. V. Clark, C C.A.Ohio, 266 
P. 182 

Ala.—^Louisville & N R. Co. v. Cour- 
son. 174 So. 474. 234 Ala- 273— 
Louisville & N- R. Co. v. Holmes, 
87 So. 574, 205 Ala. 47—Willing¬ 
ham V. Birmingham Ry. Light & 
Power Co, 83 So. 95, 203 Ala. 351. 

Ark.—^Missouri Pacific Transp Co. v. 
Sharp, 108 SW.2d 579. 194 Ark. 
405. 

CaL—Hanton v. Pacific Electric Ry. 
Co.. 174 P. 61, 178 Cal 616. 

Ill.—^Moore v Aurora, E & C R Co., 
92 N E. 573. 246 HI. 56. 

Kan.—Cross v. Chicago, R. I. & P. 
R. Co. 242 P. 469, 120 Kan. 58. 

Md.—Stewart Taxi-Service Co. v. 
Spencer, 132 A. 153. 149 Md. 635. 

Mich.—^Pawlicki v. Detroit United 
Ry., 158 N.W. 162, 191 Mich. 536. 

Minn.—^Falk v. Chicago & N. W. Ry. 
Co.. 157 N.W. 904, 133 Minn. 41. 

Mo.—Winkler v. Pittsburgh, C-, C 
& St. L R. Co., 10 S.W,2d 649, 
321 Mo. 27—^Rosenzweig v. Wells, 
273 S.W. 1071. 308 Mo. 617—Weiss- 
man v. Wells. 267 S.W. 400, 3061 
Mo. 82—Smith v. St. Louis Public j 
Service Co, App, 84 S.W.2d 161— 
Roussell V. St. Louis-San Francis¬ 
co Ry. Co.. App.. 257 S.W 516— 
Middleton v St. Joseph Ry., Light, 
Heat & Power Co., 195 SW. 527, 
196 Mo App. 258. 

N.Y—^Hogel V. Bee Line. 284 NYS 
848, 246 App Div 833—Supple v. 
International Ry. Co. 203 N.Y S. 
749, 208 App.Div. 547—Bush v 

Christopher & T. St. R Co, 16 N 
YS 212, 41 NY.St. 92 

Pa—Little V. West Penn Railways 
Co, 29 Pa.Dist. 826. 

Tex.—^Haskins v. Panhandle & S. P 
Ry Co. CivApp, 89 SW.2d 831, 
error dismissed—Curtis v. Dal¬ 
las Ry. & Terminal Co., Civ App., 
73 S.W 2d 964, error dismissed— 
Vick V Sohaff. Civ App., 260 S.W. 
916—^Wichita Falls Traction Co. v. 
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Berry, Civ.App., 187 S.W. 415, er^ 
ror dismissed. 

Va —^Barnard Bus Lines v. Weeks, 
158 S E 870, 156 Va 465—Virginia 
Ry. & Power Co. v Dressier, 111 
SB 243. 132 Va. 342, 22 ALR- 
301. 

WVa—^Duty v Chesapeake & O, Ry. 

Co, 73 SE. 331. 70 WVa. 14. 

10 C.J. p 1066 notes 72. 73 
Evidence held sufficient to zequixe 
submission to jury 

(1) For injury to passenger push¬ 
ed from car by crowd—^Dashew y. 
Interborough Rapid Transit Co, 175 
NYS. 875. 

(2) In an action for injury to a 
passenger in a street car—Omaha & 
C. B St. Ry. Co V. McKeeman, Neb., 
250 P. 386. 162 C.CA 456. 

(3) In an action for injury to. 
passenger's eye from cinder from 
locomotive.—Schaff v. Sanders, Tex. 
Civ App., 257 SW. 670, affirmed. Com. 
App. 269 S.W. 1034 

(4) In a passenger's action for an 
assault by a conductor.—Flynn v.. 
St Louis Southwestern Ry. Co., Mo. 
App, 190 SW. 371. 

(5) In passenger's action for dam- 
agres caused by insulting language of 
railroad conductor.—^Phillips v. At¬ 
lantic Coast Line R. Co., 158 S.E.. 
274. 160 SE. 323. 76 A.L.R 415. 

(6) In passenger's action for m— 
juries m overturning of bus—^Perry 
V. Pickwick Stages of Oregon, 243 
P. 787, 117 Or. 598. 

(7) On question as to the negli¬ 
gence of carrier accepting passenger 
on freight train.—Osborne v. South¬ 
ern R. Co, 96 S.E 34. 175 N.C. 594. 

(8) On question of willful or wan¬ 
ton negligence.—^McCree v. Davis, C. 
C A Ohio, 280 F. 959. 

(9) On question whether pneu¬ 
monia and tuberculosis resulted 
from la grippe—^Texas & P. Ry. Co. 

V Shaw, Tex Civ App., 218 SW 814, 
dismissed for want of jurisdiction- 
10 C J. p 1066 note 72 [a]. 

Evidesice of failure to eacexcise- 
highest degree of care and diligence 
in protecting a passenger makes the 
case a proper one for a jury—Snow 

V Philadelphia Rapid Transit Co 
84 Pa.Super. 236. 
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a case it is error for the court to take the case from 
the jury by nonsuit, dismissal, direction of a ver¬ 
dict, or peremptory instruction.^® However, where 
there is no evidence on an issue of fact,^i or where 
the evidence is legally insufl5cient to sustain a find¬ 
ing as to such fact,^2 or is undisputed and of such 
a character that only one inference can reasonably 
be drawn therefrom,^^ the question becomes one for 
the determination of the court as a matter of law 
and the court should dispose of it without the in¬ 
tervention of a jury,^^ as by dismissal or nonsuit. 


by sustaining a demurrer to the evidence, or by di¬ 
recting a verdict.^5 

b. Existence of Eelation of Camer and Pas¬ 
senger 

The existence of the relation of carrier and passenger 
is generally a question for the Jury. 

It is ordinarily a question for the jury as to 
whether the relation of carrier and passenger exist¬ 
ed between defendant and the person injured, at 
the time of the injury,^® unless the evidence is 


KiLOWledire of limitatioxLS of pass 
Whether plaintiff riding on de¬ 
fendant's car as a cook of the W 
Co., under an agreezpent by the lat¬ 
ter with the carrier, had knowledge 
of the pass and the provisions there¬ 
of under which she was being ear¬ 
ned, limiting the cameras liability, 
is, under the evidence, a question 
of fact for the jury.—Western Mary¬ 
land Ry Co. V. Shatzer, 120 A. 840, 
142 Md. 274. 

Evidmice that instnuiLeiitality of 
carrier ciaused injuxy 
The weight of evidence that plain¬ 
tiff was injured by road's instru¬ 
mentality was for jury under rule 
that, if passenger is injured, pre¬ 
sumption of negligence arises.— 
Comer v. Atlantic Coast Line R. Co, 
90 S K 188, 105 S C. 480. 

Improhalnlity of testunoiiy 
In action for personal injuries due 
to alleged failure of defendant rail¬ 
road to give plaintiff a reasonable 
opportunity to board train at a flag 
station, the court did not err in re¬ 
fusing to direct verdict for defend¬ 
ant on ground that plaintiff’s story 
of what happened was inherently in¬ 
credible as the credibility of the wit¬ 
ness is for the jury.—Louisville & 
N. R. Co. V. Quinn. 219 S.W. 789, 
187 Ky- 607. 

In action for injuries resulting 
from being forced off moving train 
by hrakeman of defendant railway, 
whether plaintiff’s evidence was un¬ 
reasonable, contradictory, and un¬ 
true was for the jury—Gannaway v. 
Pitcairn. Mo.App., 109 S.W2d 78. 

40- N.T.—Zemmel v. Interhorough 
Rapid Transit Co., 181 NTS. 384 
—Dashew v. Interhorough Rapid 
Transit Co, 175 N.Y.S. 875. 

10 C J. p 1067 note 74. 

4L Neb—Zancanella v. Ounaha & c 
B St R. Co., 142 N.W. 190. 93 
Neb 774. 

10 CJ p 1067 note 75. 

Vnavoidable '‘cc^dent 

(1) Issue of unavoidable accident 
was not raised in action against rail¬ 
road for death of construction con¬ 
tractor nding on railroad motor car, 
where there was no testimony that 
accident would have happened even 


if both contractor and railroad were 
exercising due care —^International- 
Great Northern R Co v Lucas, Tex 
ConuApp. 99 S.W 2d 297, reversing, 
Civ.App., 70 S.W.2d 226, opinion cor¬ 
rected. ComApp. 100 S.W.2d 97. 

(2) In passenger’s action for in¬ 
juries sustained when railroad’s mo¬ 
tor coach backing into station col¬ 
lided with another coach standing 
near station, evidence held not to 
raise issue of unavoidable accident, 
but to conclusively establish that 
collision was result of negligence 
of motorman in failmg to keep prop¬ 
er lookout.—St .Louis Southwestern 
Ry. Co V. Vamell. TexCivA^pp, 97 
S.W.2d 320. 

XJ.S —Sasmowski v. Boston & 
M. R. R, CCA.Mass, 74 P 2d 628 
Mass —^Finnegan v. Checker Taxi 
Co. 14 NE.2d 127 

Ohio.—Cincinnati Traction Co. v- 
Keil, 24 Ohio CirCt-.N.S., 445. 

10 CJ p 1067 note 76. 

Evidence held insufficient to take 
case to jury 

(1) On the question of defendant’s 
ownership of car causing injury — 
Lackland v. United Rys. Co. of St 
Louis, 191 SW 1104, 197 MoApp. 
62. 

(2) On question of firaud.—Ed¬ 
mondson V. Missouri Pac R. Co, 286 
SW 439, 220 MoApp 294. 

43- Ala.—Southern R. Co, v. Nor¬ 
wood, 64 So. 604, 186 Ala. 49. 

N. J —Keeney v Delaware, etc., R. 
Co„ 94 A. 604. 87 NJLaw 505. 

44- Mo—Pnee v St- Louis Transit 
Co.. 102 S.W. 626, 125 Mo 67 

Ohio —Cincinnati TraiJtion Co v. 
Keil, 26 Ohio CirCt.NS, 445 

45- NH.—-Vaughan v. Boston & M 
R. R, 103 A 129. 78 NH. 615. 

10 OJ. p 1067 note 79. 
vmTnntetial matter 

Failure to prove statement which 
was not basis of claim did not en¬ 
title defendant to general charge as 
to count eontainmg statement —St 
Xioms & S F. Ry Co. v. Mills, 124 
So. 231, 220 Ala. 107. 

46L XJ.S.—Erie R. Co. v. Gordon, C 
CA.N.J.. 30 P.2d lOL 
Ala.—Alabama Great Southern R 
Co. V. Bell, 76 So 920, 200 Ala. 562. 
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Cal.—^Hart v. Fresno Traction Co., 
167 P. 885. 175 Cal. 489 
Fla—Atlantic Coast Line R. Co. v. 

Webb, 150 So 741. 112 Fla 449 
Ua—Smith v. Bugg, 134 S.E 116, 35 
Ga.App. 488- 

111—^Foote V. Chicago, N. S. & M. 
R Co. 256 IlLApp. 581. See Healy 
V Chicago City Ry. Co, 196 III. 
App 1. 

Ky.—^Jesse v. Dunn, 51 S.W.2d 918, 
244 Ky. 613 

Md—^Pennsylvania R Co. v. Hoover, 
120 A. 526, 142 Md 251. 

Minn—^Rau v. Smuda, 221 N.W. 232, 
175 Minn. 328—Gegere v Chicago 
I & N W Ry Co., 220 NW. 429. 175 
I Minn 96 

Miss.—^Teche Lines v Keller. 165 
So. 303, 174 Miss. 527 
Mo—Gossett v Kansas City Public 
Service Co., App, 17 SW-2d 372 
—Watts V. Fleming, 298 S.W. 107, 
221 MoApp. 1123 

N J —Brennan v Public Service Ry. 

Co , 148 A. 775, 106 N.J.Law 464. 

N Y —Salomone v. Yellow Taxi Cor¬ 
poration, 151 N.E 442, 242 N.Y. 
251, reversmg 213 NYS. 899, 215 
App Div 790, reargument denied 
152 N.E 445, 242 N.Y. 602—Sup¬ 
ple V. International Ry Co., 203 
NYS. 749, 208 App Div. 547. 

N C —^Loggrms V. Southern Public 
Utilities Co., 106 SB. 822, 181 N 
C. 221. 

Okl —Chicago, R.. I & P Ry. Co. v 
Warren, 269 P. 368, 132 Okl. 107 
—Chicago, R. L & P Ry. Co. v 
Shadid, 159 P 913, 60 Okl 188. 

Pa—^Berkebile v Johnstown Trac¬ 
tion Co, 99 A. 871, 255 Pa. 310 
10 C J. p 1067 note 80. 

Existence of emergency anthoxiziiig 
invitation to ride free 
It would be a question for the 
jury to determme whether an emei> 
gency existed which justified or au¬ 
thorized a motorman m the state of 
Maine to permit an eleven year old 
school child to ride free by reason 
of a fall of snow which was not 
so deep as to prevent another school 
child from walking m the highway 
beside the track, assiiTning that the 
motorman had implied authority to 
give free ndes in emergency cases, 
under a statute prohibiting griving 
of free rides generally, hut permit- 



§ 768 

insufficient to be submitted, or is undisputed and 
such that but one conclusion can be reasonably 
drawn therefrom, in which case the court alone may 
dispose of the question.-^^ 

c. Negligence in General 

The question of the earner’s negligence with re¬ 
spect to the injury of the passenger is ordinarily one for 
the jury, unless the evidence is insufficient or is undis- 
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puted, in which case the court should dispose of the 
question. 

In accordance with the general rules, the question 
of the carrier’s negligence with respect to the in¬ 
jury sustained by the passenger is one of fact for 
the jury and should be submitted to them, where 
there is sufficient evidence to go to the jury, and 
it IS conflicting or such that different conclusions 
reasonably might be drawn therefrom ,4* and in 
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ting: it in emergrencies —Meloon v. 
Bavis, CCANH, 292 F. 82. 

Employee as passeaig'er 

In an action against a street rail¬ 
way for injuries to its employee 
claiming to have been riding on its 
car as a passenger, whether the 
employee was a passenger is a ques¬ 
tion for the jury—Bernard v. Mich¬ 
igan United Traction Ck>., 178 JT-W. 
43. 210 Mich. 333. 

XuvitatioiL to become passenger 

(1) Whether plaintiff was passen¬ 
ger on street car through implied 
invitation by stopping of car, is for 
jury—Kendall v. Worcester Consol. 
St. By Co, 125 N.E. 139, 234 Mass. 
66 . 

(2) Whether passengers were be¬ 
ing received and discharged from 
street car, which plaintiff attempted 
to enter, is for jury—^Nuttall v. 
Worcester Consol. St. By. Co., 114 
NE 291. 225 Mass. 167 

(3) The stopping of a tram where 
not scheduled to stop, about time 
another tram was scheduled to stop, 
did not, as matter of law, consti¬ 
tute implied invitation to board, but 
the question is one of fact for the 
jury.—^McPartland v Boston, B. B. 
& Ix. B. B., 136 NE 168. 242 Mass. 
346. 

Whether relation, had arisen 

(1) Whether decedent, whose body 
was found on cowcatcher after tram 
plowed through station platform, in¬ 
tended to be passengrer, is for jury. 
—Erie R. Co. v. Grordon, C.C.AN.J., 
30 P.2d 101. 

(2) Whether plaintiff m action 
fojr injuries sustained while attempt¬ 
ing to board tram had acquired 
rights of passenger when injured is 
a fact question for jury—Gerber v 
New York Cent. B. R, 192 NE 837, 
288 Mass. 318. 

(3> In an action against a railroad 
for an assault and battery by em¬ 
ployee m railroad office, whether 
plaintiff was, at the time of the as¬ 
sault, a passenger of defendant rail¬ 
way, IS for the jury.—Clark v. Bland, 
106 S.B. 491. 181 N.C. 110. 

(4) Whether plaintiff suing for in¬ 
juries received m hoarding bus had 
become passenger entitled to high 
degn^ee of care and a chance to reach 
place of safety within vehicle be¬ 
fore it was started is for jury.—Coyle i 


V. Worcester Consol. St. By- Co, 173 
NE 586, 273 Mass 475 

(5) Evidence that deceased paid 
his fare to some one who demanded 
It of him while riding on defendant's 
mterurban tram makes it a jury 
question whether deceased paid an 
authorized person or was a trespass¬ 
er—^Pearson v. Piedmont & N. By. 
Co. 99 SE 811, 112 SC 220. 

(6) In action for injuries on rail¬ 
road station premises to which 
plaintiff had gone with family six 
hours before departuie of tram he 
intended to take, question of reason¬ 
ableness of time in which plaintiff 
went to station is for the jury.— 
Baker v. Williams. TexCivApp, 198 
SW. 808. 

10 C J. p 1067 note 80 [a]. 

Persons xidmg on passes 

Whether a paqs was required or 
ivas being used by plaintiff, the em¬ 
ployee of a telegraph company, while 
she was traveling as cook on one 
of her employer's camp cars, under 
an agreement with the carrier, is, 
on conflicting evidence, a jury ques¬ 
tion.—Western Maryland By. Co. v 
Shatzer, 120 A. 840, 142 Md 274— 
10 C J p 1067 note 80 [cj. 

Propriety of peremptory instruc¬ 
tion in case of injury to alleged pas¬ 
senger after alighting from car de¬ 
pends upon whether defendant owed 
plaintiff any duty—Trout’s Adm’r 
V. Ohio Valley Electric By. Co., 43 
S.W 2d 507, 241 Ky. 144. 

47- Minn.—^Tuder v. Oregon Short 
Line R. Co, 160 NW 785, 135 
Minn 294, L.R.A1917C 86. 

Va —Virginia By & Power Co v 
Dressier, 111 SE 243, 132 Va 342, 
22 A.LB .301. 

10 C.J. p 1068 note 81. 

Where passenger voluntarily leaves 
car 

In an action by one claiming to be 
a passenger when assaulted by mo- 
Lorman after leaving a street car on 
a public street, where the evidence 
showed that plamtiff left the car 
voluntarily, the court properly re¬ 
fused to submit question whether he 
was a passenger —W iningham v. 
Birmingham By. Light & Power Co., 
83 So. 95, 203 Ala. 351. 

Evidence held insnjBBlcient to take to 
the jury, m action by work tram 
gang laborer for injuries sustamedi 
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when freight train on which he was 
riding Irom place of work to town 
where he lived, was derailed, the 
question whether laborer was pas¬ 
senger at time of injury —Chesa¬ 
peake & O. Ry. Co v. Rmgstaff, C 
C.AOhio, 67 F2d 482—^10 CJ p 1068 
note 81 ta-j. 

48- U.S.—Chicago, M & St. P Ry 
Co. V. Harrelson, CCA Mo, 14 P 
2d 893—Boston Elevated Ry Co. 
V. Teele, Mass, 248 P. 424. 160 C. 
C.A 434—New England R. Co v 
Hyde. Mass., 101 F 401. 41 CC 
A. 549, certiorari denied 21 S Ct. 
924, 181 U.S 619. 45 L Ed. 1031 
Ark —^Missouri Pac R Co. v. Mc- 
Dade, 53 SW2d 595, 186 Ark 317 
Ga.—Payne v. Lyon, 111 S E. 226, 
28 GaApp 246. reversed on other 
grounds 114 S.E 892 154 Ga 501, 
conformed to 115 S E 138, 29 Ga. 
App. 327 

Ill—Kramer v. Safeway Lines, App, 
13 NE2d 995 

Ky—^Lexmgton & E Ry. Co. v. Rob- 
mson, 216 SW 86, 186 Ky. 739 
—^Louisville & N. R. Co. v. Sm- 
clair, 188 S.W 648, 171 Ky. 562. 
Mass—Ward v. Boston Terminal Co., 
i 190 NE. 726, 286 Mass 517—Kelly 
V. Boston, Revere Beach & Lynn 
R Co, 164 NE. 624. 266 Mass. 23 
—Burnham v. Boston & M R. R, 
116 NE. 735, 227 Mass. 422 
Miss—^Teche Lines v Britt, 170 So. 
294 

Mo—^Bond V. St. Louis-San Francis¬ 
co Ry Co. 288 SW. 777. 315 Mo. 
987 

N J —^Rhodehouse v Director Gener¬ 
al of Railroads, 111 A 662, 95 N J. 
Law 355—Giardini v. McAdoo, 107 
A 437, 93 N.JLaw 138—Gross v. 
Hudson & Manhattan R. B., 185 A. 
365, 14 NJMisc 374—Paling v. 
New York Cent R. Co., 146 A 788, 
7 NJMisc. 554, affirmed 150 A. 
920, 106 N J Law 586 
N.Y—Goldweber v. New York Con¬ 
sol R Co, 173 N.YS. 470 
Ohio —Greyhound Lines v. Kunze, 
181 NE. 503, 41 Ohio App. 508 
Pa—^McQuaide v. Pittsburgh, C, C. 

& St. L. Ry. Co 67 Pa Super. 425. 
S.C—^Derrick v. Columbia Ry., Gas & 
Electric CoT, 137 S.E. 682. 139 S. 
C 200 

Tex —Scott V. Texas Electric Ry- 
Co, Com.App., 32 S W 2d 641, re¬ 
versing Texas Electiic Ry. Co. v. 
Scott, Civ.App., 21 S.W.2d 24— 



13 C J. S. 


CABRIERS 


§ 768 


such case it is error for the court to dispose of such 
question without the intervention of the jury, as by 
giving an affirmative charge, sustaining a demurrer 
to the evidence, directing a verdict for defendant, 
or granting a nonsuit.^^ The question of negli¬ 
gence, however, should not be submitted to the 
jury where the evidence on that question is legally 
insufficient,or is undisputed and is such that but 
one conclusion can be reasonably drawn therefrom 
with regard to such negligence but in such case 


the court should of itself dispose of the question, as 
by granting a nonsuit or dismissal, or by directing 
a verdict for defendant,^^ or should render a judg¬ 
ment non obstante veredicto.®^ 

Where a presumpiion of negligence evists against 
a carrier in case of an injuiy to a passenger, it is 
primarily for the jury to determine whether or not 
the carrier was negligent when it has introduced 
evidence to rebut such presumption,^^ although the 


Houston, E & W T. Ry Co. v. 
Hooper, Civ App, 1S4 S.'W' 347, 

error refused—^International & G. 
N. Ry. Co. V Williams, Civ App., 
183 S.W 1185, error refused. 
W.Va —^Holtman v. Norfolk & W. 
Ry Co. 136 SE. 855, 103 W.Va. 
194 

10 C J p 1068 note 84 
“Care and diligence is generally 
a mixed question of law and fact. 
When the facts are undisputed and 
the deductions therefrom indisputa¬ 
ble, or the duty is fixed by the law 
and IS the same under all circum¬ 
stances, the question is for the 
court. But if the facts are disputed, 
or the infeience of negligence is a 
matter of discretion, it must be sub¬ 
mitted to the jury."—Central of 
Georgia R Co v Robertson. 83 So 
102. 105, 203 Ala 358. 

Ambulaace service 

In an action against persons fur¬ 
nishing ambulance service, it is a 
question for the jury as to whether 
the droppmg by an employee of 
defendant of the stretcher on which 
the patient was being carried was | 
due to negligence or to an “acci¬ 
dent,” which IS any casualty which 
could not be prevented by ordinary 
care and diligence, or an occurrence 
which human prescience and pru¬ 
dence cannot foresee or forestall — 
Moseley v. Patterson, 107 S E 623, 
27 GaApp. 133 

UiLcontradicted testiinony 
Even if the testimony as to the 
accident in which a street car pas¬ 
senger was injured was uncontra¬ 
dicted, such testimony did not con¬ 
clusively establish negligence, if it 
was open to more than one infer¬ 
ence, in which case the jury alone 
were authorized to determine what 
inference should be drawn from it — 
Robertson v Washington Ry. & 
Electric Co, 279 F 180, 51 App DC 
311. 

Whether or not iiuured person is 
pass^iger, as affecting rule 
In a suit for injuries to a woman, 
who after she alighted from a street 
car and while crossing the track 
behmd it caught her foot m a trail¬ 
ing rope as the car started, whether 
injuries received were due to the 
company’s negligence is for the jury. 


whether or not she was to be re¬ 
garded as a passenger at the time 
of the accident—^Landis v. Wichita 
R & Light Co, 203 P. 1109, 110 Kan 
205. 

Where plaintiff’s evidence -maJ-es ont 
a pEima facie case 

(1) In action against a common 
carrier for negligent injury, evidence 
showing relation of passenger and 
carrier, manner in which accident 
happened, and mjury, makes a pnma 
facie case for the plaintifE, and de¬ 
fendant’s motions for nonsuit and 
directed verdict were properly de¬ 
nied—Coblentz v. Jaloff, 239 P 825, 
115 Or 656. 

(2) That bus passenger made pri- 
ma facie case under res ipsa loquitur 
doctrine did not forestall jury’s con¬ 
sideration of evidence tending to 
absolve defendant, even though sub¬ 
mitted by plaintiff —Story v Peo¬ 
ple’s Motorbus Co of St. Louis. 37 
S W 2d 898, 327 Mo. 719 

10 C J. p 1068 note 84 [al- 
Test of of evidence 

Where the evidence bearing upon 
railroad’s negligence favorable to 
plaintiff, discarding all evidence fa¬ 
vorable to the defendant, was suffi¬ 
cient to support a verdict for plain¬ 
tiff, defendant’s liability was for the 
jury—Nevill v. Gulf, C & S. F Ry. 
Co, Tex.Civ App, 187 S W 388, re¬ 
versed on other grounds. Com App., 
244 SW. 980, which is reversed 252 
SW 483 

Vicioiis dog in station 

Neghgence of railroad in permit¬ 
ting in station a vicious dog which 
bit passenger is for jury—Kansas 
City Southern Ry Co. v. Pinson, C 
C A Tex, bl F 2d 1001—Pin&on v 
Kansas City Southern Ry. Co, C C 
A Tex, 37 F2d 652—10 C J. p 1068 
note 84 [b]. 

49- N J —Rhodehouse v. Director 
General of Railroads, 111 A. 662, 
95 NJ.Law 355. 

10 CJ p 1069 note 85. 

50. Md—^Hevell v. Baltimore Trans¬ 
it Co, 196 A 103—Hagerstown & 
F Ry. Co V. State, 99 A 376 
129 Md. 318. 

to C J p 1069 note 86. 

51. Tenn.—Memphis St Ry Co. v. 
Cavell, 187 S.W. 179, 135 Tenn 462 
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—^Memphis St. Ry v Mitchum, 6 
• Tenn Civ.A 227. 

10 CJ. p 1069 note 87. 

52. TJ S —Holland v. Director Gen¬ 
eral of Railroads, C CJLN.J, 273 
P. 928—Spiesberger v Michigan 
Cent. R. Co. Ill., 235 P. 864, 149 
CC.A. 176. 

Ill—Grubezak v. Chicago Rys. Co., 
242 Ill App. 384. 

Ky—^Hawkins v. Louisville & N. R 
Co., 202 S.W. 632, 180 Ky 295, 
3 A.LR 637 

Mass.—^Hamilton v. Boston, R B. & 
L R. R.. 134 NE 371, 240 Mass 
458 

N.Y—Brown v. Klein, 245 N.Y.S 
654, 230 App.Div. 681 
Pa.—^Bums v Pennsylvania R Co., 
144 A. 103. 294 Pa 277—Fittipaldi 
v Philadelphia Rural Transit Co, 
163 A 397. 107 Pa.Super. 385. 
Tex—^Hail v. Missouri-Kansas-Texas 
R. Co. of Texas, Civ App, 30 SW 
2d 1062, affirmed Missouri-Kansas- 
Texas R. Co. of Texas v. Hail, 
Com App , 48 S.W 2d 589—Vivian 

V San Antonio, U & G. R. Co., Civ 
App, 196 SW 267, error refused. 

10 C J. p 1069 note 88. 

53- Pa —Creahan v. Pennsylvania 
R Co., 187 A 51, 123 Pa Super. 
268. 

54. Cal.—Karsey v City and Coun¬ 
ty of San Francisco, 20 P.2d 751, 
130 Cal App 655, citing Corpus Ju¬ 
ris text as authority. 

Ga —^Seaboard Air Line Ry Co v. 
Fountain, 160 S E 789, 173 Ga. 
593—Holmes v. Georgia Power Co, 
162 SE 403, 44 GaApp 588, re¬ 
versed on other grounds Georgna 
Power Co. v. Holmes, 165 SE 284, 
175 Ga 487, conformed to Holmes 

V Georgia Power Co., 165 SE 918, 
45 GaApp 826. 

SC—^Porter v Davis, 110 S.E. 121, 
118 S C 153—Thompson v Atlan¬ 
tic Coast Line R Co, 102 SB 11. 
113 SC 261. 

10 C J. p 1069 note 89. 

Boys throwing stones 

In action for injury to subway 
train passenger by glass from bro¬ 
ken wmdow, whether presumption 
of want of care and negligence aris¬ 
ing from accident to passenger had 
been overcome by railroad’s explana¬ 
tion that glass was broken by boys 
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carrier may make such a showing" of freedom of 
negligence as will entitle him to have the question 
determined as a matter of law.55 Indeed, even 
when there is a presumption of negligence arising 
from a failure on the part of the carrier to explain 
how an accident happened, it is for the juiy to say 
whether the presumption, which is only prima facie 
evidence of negligence, entitles plaintiff to a ver¬ 
dict.®® 

d. Care as to Children and Others under Disa¬ 
bility 

Whether proper care was exercised by the carrier 
toward a passenger unable to care for himself is gen¬ 
erally a question for the Jury. 

Whether in a particular case the carrier is un¬ 
der the duty of rendering special assistance to a 
passenger,®^ and whether the carrier exercised 
proper care with respect to a child,®® or a passen¬ 
ger who by reason of intoxication,®® sickness,®® 


or other infirmity or disability was tmable to care 
for himself,®^ or whether the carrier was negligent 
in failing to secure medical attention for an injured 
passenger,®- is ordinarily a question for the jury. 
Where, however, there is nothing to show that 
there was any failure to exercise due care with re¬ 
spect to the passenger it is proper for the court to 
sustain a demurrer to the evidence®® or direct a 
verdict for defendant.®^ 

e. Acts or Omissions of Carrier’s Employees in 
General 

Generally it is for the jury to determine whether 
the acts or omissions^ causing the injury were acts or 
omissions of an employee of the carrier acting within 
the scope of his employment, and whether such acts or 
omissions constituted negligence, gross negligence, 
malice, wantonness, or recklessness. 

Except where the evidence is insufficient to be 
submitted, or is dear and undisputed,®® it is gen¬ 
erally a question for the jury as to whether the acts 


on the outside throwing: stones 
agrainst it was for jury.—Bressler v. 
New York Rapid Transit Corpora¬ 
tion, 13 N.E2d 772, 277 N.Y 200. 
reversing: 297 N.T.S 336, 251 App. 
Div. 890. 

Expert testlmoiir as ovexcomfne 
presamptioiL 

In action ag:ainst railroad for in¬ 
juries to passengrer in derailment, 
court cannot say, as a matter of law, 
that the mere opinion of an expert 
witness that the cause of the ac¬ 
cident was a broken bolt, which 
could not have been detected by the 
most expert inspection, is sufficient 
to overcome the presumption of neg:- 
lig:ence—^Thompson v Atlantic Coast 
Line R. Co., 102 S.E. 11. 113 S.a 
261 

55- Wash—Hayes v. Staples, 225 P. 
417, 129 Wash. 436. 

55. NT.—Salomone v- Yellow Taxi 
Corporation, 151 N E. 442, 242 N 
T. 251, reversing- 213 N.Y.S. S99, 
215 App.Div. 790, reargrument do¬ 
med 152 N.E. 445, 242 N.Y. 602. 

57- Okl—^Dickinson v. Tucker, 176 
P. 949, 74 OkL 43—St. Louis & S. 
F. Ry. Co. V. Dohyns, 157 P. 735, 
57 Okl 643. 

Tex.—International & G. N Ry. Co , 
V. Williams, Civ App., 183 S.W. 
1185, error refused. 

58. TJ.S—Chicagro, M. & St. P. Ry. 
Co. V. Harrelson. C-C-A-Mo, 14 F. 
2d 893. 

Ala.—Central of Georgia Ry. Co. v. 
Thomas, 104 So. 559, 20 AlaApp. 
617. 

Ark.—Citizens’ Rank v. Fairweather, 
191 SW. 911, 127 Ark 63. 

N C —Brantley v. Atlantic Coast 
Line R. Co.. 190 SE 731. 211 N. 
a 454. 


Ohio.—Morris v Cmcmnati Traction 
Co.. 20 Ohio NP.,N.S., 607. 

Tex—Southern Traction Co. v Rea- 
gror. Civ App, 186 S.W. 272, error 
refused. 

10 C.J. p 1069 note 90. 

Child on esesUator 
Negligrence of department store as 
respects injury to mfant passenger 
on escalator is for Jury under res 
ipsa loquitur maxim-—^May Depart¬ 
ment Stores Cto. v. Bell, C.CAMo., 
61 F2d 830 . 

59- Ill—^Panor v. Northwestern El¬ 
evated R. Co., 228 Ill App. 162. 

N Y.—^Pardette v. New York & S. 
Ry. Co. ISO N.T.S- 179. 190 App. 
Div. 543 

Pa —Jameitis v, Wilkes-Barre Ry. 
Co, 131 A 317, 277 Pa 437—Kradel 
V. Pittsburgh. H, B & N. C. Ry. 
Co, 100 A 128. 255 Pa. 427. 

10 C.J p 1069 note 91. 

60l IT.S.-—Chicago, B. & Q. R. Co 
V Schnmpf, Minn, 236 F. 200, 149 
C.CA. 390 

Mich—^Tozer v Michigan Cent. R. 

Co., 162 NW. 280, 195 Mich. 662 
10 C.J. p 1069 note 92. 

Failure to open wrattipg room for 
passengers’ accommodation 
In an action for failing to open a 
station at the proper time, whereby 
a sick i>assenger was exposed to a 
hailstorm and made worse, conflict¬ 
ing evidence as to the time of open¬ 
ing the station requires submission 
of the issue to the jury—Ginn v. U. 
S Railroad Administration, 103 S. 
B 548, 114 S C. 236. 

JPunitive fl-wis^fes 

Where there is no evidence to 
warrant punitive damsiges in an ac¬ 
tion for failure to oped a station, 
thereby exposmg a sick passenger 
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to the weather, it is error not to di¬ 
rect a verdict for defendant as to 
punitive damages.—Ginn v. U. S 
Railroad Admimstration, 103 S E 
548, 114 SC 236 

m. Ark.—^Hmes v. Patterson, 225 S 
W. 642, 146 Ark. 367—^Pittman v. 
Hines. 221 S.W. 474, 144 Ark. 133. 
Ga—Georgia Power Co. v. Braswell, 
173 SE 763, 48 GaApp. 654 
Mmn—Carroll v. St Paul Union De¬ 
pot Co.. 204 N.W. 470. 164 Minn. 28. 
Tex —Stewart v. Houston & T. C 
Ry. Co., Com App, 229 S.W. 577. 
error refused. 

Via—^Kercher’s Adm’r v Richmond, 
F. & P. R Co., 142 S.B. 393, 150 Va. 
108. 

10 C J p 1070 note 93 

Evidence held sufficient, in an ac¬ 
tion against a carrier for injuries to 
an aged and feeble passenger sus¬ 
tained in alighting because of the re¬ 
fusal of the conductor to furnish the 
passenger necessary assistance, to 
justify the refusal of a nonsuit, and 
a peremptory instruction requested 
by a defendant.—^Holmes v. Atlantic 
Coast Line R Co. 106 SE 567, 181 
N.a 497. 

62. Miss —^Hughes v. Gregory Bus 
Lmes, 128 So. 96. 157 Miss. 374 

63. Ean—^Imel v Atchison, T. & S. 
F. Ry. Co., 163 P 807. 100 Kan. 
130. 

64. Ky.—^Louisville & N. R Co v 
Mudd’s Adm’x, 191 S.W. 102, 173 
Ky. 330. 

eSw NY.—^Huntington v. Union Ry 
Co. of New York City, 258 NY- 
S 676, 144 Misc. 341. 

10 C J. p 1070 note 94. 

To waikxint directed, verdicst for 
corpOTatlon, evidence rebutting pas¬ 
sengers* pruna facie case that at 
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or omissions whidi caused the injury were the acts 
or omissions of an employee of the carrier,®® 
whether he was at the time acting within the scope 
of his employment®^ and whether the acts or omis¬ 
sions constituted negligence®® or whether they 
amounted to gross negligence, malice, wantonness. 


or recklessness.®® When a passenger sedcs to re¬ 
cover for mistreatment by an employee, on con¬ 
flicting evidence it is for the jury to determine 
whether he was mistreated in the manner claim- 

ed.70 

Whether an employee, in making an assault on a 


time of accident corporation owned 
bus, and that driver was employed 
by it and acting within scope of em¬ 
ployment, must be nncontradicted, 
clear, and free from reasonable sus¬ 
picion.—Irwm V Pickwick Stages 
System, 25 P.2d 998. 134 CaLApp. 
443 

Svifience held insnfflcieiLt to warrant 
directed verdict 

Evidence to rebut passengers’ pn- 
ma facie case that at time of ac¬ 
cident bus driver was employed by 
corporation and acting within scope 
of employment.—^Irwm v. Pickwick 
Stages System, 25 P.2d 998, 134 Cal- 
App. 443 

Proof of willful, wanton, or gross 
negligeiice m operating of train i>ast 
signal, and colliding with train 
ahead, resulting in death of holder 
of pass held insufficient for jury — 
Bowman v. Pennsylvania R Co., 149 
A 877. 299 Pa 558, certiorari denied 
51 S.Ct. 27, 282 TJ S. 849, 75 LEd 
752. 

GG. Pa—Bickley v. Philadelphia & 
R Ry Co., 101 A 654, 257 Pa 
369. 

10 C J p 1070 note 95. 

67. Cal —Cromwell v, Los Angeles 
Ry. Corporation, 283 P. 375, 102 
CalApp. 499. 

DC.—Seymoure v. Director General 
of Railroads, 290 F. 291, 53 App. 
DC 316. 

Mmn —^Rau v. Smuda, 221 N-W. 232, 
175 Minn. 328. 

Mo.—Gannaway v. Pitcaam, App., 
109 S W.2d 78. 

N J —Nell V. Godstrey, 101 A 50, 90 
NJ.Law 709. 

NC.—Cole V. Atlantic Coast Line R 
Co-, 191 S.E. 353, 211 N.C. 591. 
Tenn.—& Cole v- Whitson, 8 
TennApp. 578. 

10 C.J. p 1070 note 96. 

Conductor boarding car 

Conflicting evidence presented Jury 
issue whether conductor, who, in 
boarding street car, knocked down 
prospective passenger, boarded car 
to relieve conductor thereon and was 
therefore acting within the scope 
of his employment—Cromwell v. Los 
Angeles Ry Corporation, 283 P. 375, 
102 CalApp. 499. 

Svid<*«ce sufficient to make ques¬ 
tion for jury 

Evidence that three employees of 
a railroad company, who were also 
peace officers, were employed by the 
company to keep order about the 
station and meet incommg trains 


and to arrest persons who were 
drunk or disorderly, is sufficient to 
make it a question for the jury 
whether the officers were acting in 
the scope of their emplojnnent in go¬ 
ing upon a train to arrest a passen¬ 
ger, notwithstandmg testimony by 
one of them that it was not their 
duty to go upon the train unless re¬ 
quested hy the conductor, and they 
had not been so requested—^Louis¬ 
ville & N R Co. V. Mason, 251 S.W 
184, 199 Ky. 337. 

68. Fla —Florida Motor Lines v. 

Bradley, 164 So. 360. 121 Fla. 591. 
Ky—Dix v. Gross. Ill S.W.2d 673, 
271 Ky. 231—B-Line Cab Co v 
Lake. 110 S.W 2d 1083. 270 Ky 
763. 

Mass —^Mercier v. Union St. Ry Co , 
125 NE. 181, 234 Mass 85. 

Minu —^Benson v. Northland Transp. 
Co. 274 NW. 532. 

N. J —Barney v, ECudson & M R Co, 
145 A 5, 105 N J.Law 274, affirmed 
148 A 917, 106 NJraw 230, 231. 
N.Y —FelOman v. New York Rys. 

Co.. 158 NY.S. 698. 

Ohio.—Jones v. Youngstown Munici¬ 
pal Ry. Co.. 12 N.E2d 279. 133 
Ohio St, 118. 

OkL—^Tulsa Yellow Cab, Taxi & Bag¬ 
gage Co. V- Salomon, 75 P2d 197, 
181 Okl. 519 

Or—Adams v Portland Ry., Light 
& Power Co., 171 P. 219, 87 Or 602, 
LR.A1918D 526 • 

Tenn.—^Blount County v. Perry, 7 
Tenn.App 340. 

Tex.—SchafC v. Gordon, Civ.App, 214 
S W, 638. 

Wash.—Oshome v. Galusha, 254 P- 
1086. 143 Wash. 127 
10 C.J. p 1070 note 97. 

H^ligence in. continuing to work 

(1) Where a street car motorman, 
after having experienced two peri¬ 
ods of dizziness, and who was not 
feeling well, fainted m his cab and 
thereby caused a collision with an¬ 
other car, resulting in injuries to 
plaintifl^ the question as to whether 
or not he was in the exercise of rea¬ 
sonable care in contmuing to run his 
car was for the jury—GoWmaTi v 
New York Rys. Co, 173 N.YS. 737, 
185 App.Div. 739. 

(2) Where driver of passenger 
stage suddenly collapsed, causing ac¬ 
cident and injury to passenger, 
whether driver who had been feel- 
mg ill was negligent in staying alone 
m driver’s compartment without ad¬ 
vising any one of his condition held 
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for jury.—Duran v. Pickwick Stages 
System. 35 P.2d 148. 140 Cal.App 103 
Adv^snug passenger to jump from 
moving car 

In action by passenger injured 
while jumping from street car be¬ 
yond control while it was going at 
a great speed down a hill, whether 
conductor was negligent in advis¬ 
ing plaintiff to leave the car is a 
question for the jury —^Hellar v. 

City Rys. Co, Mo.App., 237 
S.W. 811. 

XzpAiiing disorderly passenger 

Whether bus driver exercised 
proper care for safety of passengers 
in attempting to expel disorderly 
passenger as alleged, so as to ren¬ 
der bus owner liable for injuries 
sustained by passenger in the ensu¬ 
ing fracas, was for tner of facts. 
—Spalt V. Eaton. 196 A 736, 119 
N J Law 343, affirming 192 A 576, 
118 N-J Law 327. 

In trial without jury 

(1) The question is one of fact for 
the trial court.—Wendler v Pick¬ 
wick Stages System, 24 P.2d 543, 133 
CalApp. 592. 

(2) Whether the employee of an 
operator of an autp stage exercised 
due care to discover defect in wheel 
and avoid accident was question for 
court trying action without jury.— 
Jianou V- Pickwick Stages System, 
296 P. 108. Ill CaLApp. 754. 

69- Ala —^Birmingham Electric Co 
V. Mann, 147 So. 165, 226 Ala. 379 
—Louisville & N. R Co v. Weath¬ 
ers, 50 So. 268, 163 Ala 48. 

Ohio—Wiley v. Green Cab Co., 179 
NE. 419, 41 Ohio App. 88. 

10 C J. p 1070 note 98. 

Punitive rfi—m-gos 

In action for injuries to a pas¬ 
senger from an assault by a street 
car conductor with an iron bar, in 
view of disparity between the age 
and size of the conductor and plain- 
tifC, the conductor being a young 
man of twenty-two, and plaintiff be¬ 
ing sixty-three and weighing only 
one.hundred and forty-eight pounds, 
notwithstanding plaintiffs conduct 
may have started trouble between 
them, the question of punitive dam¬ 
ages should not have been elimmnt- 
ed, and refusing an instruction to 
that effect was not error.—^Hunter 
V. Kansas City Rys. Co., 248 S.W. 
998, 213 Mo.App. 233. 

70- Miss.—Yazoo & M. V R Co. v- 
Sanders, 72 So. 144, 111 Miss 733. 
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passenger, was acting within the general scope of 
his employment, whether the assault was will¬ 
ful,^- whether the assault was justified by the con¬ 
duct of the passenger,^^ and whether the employee 
in committing the assault used more force than was 
necessary to repel an assault on him by the pas¬ 
senger,^^ are generally questions of fact for the 
jury. Likewise, on conflicting evidence, it is for 
the jury to determine whether a female passenger, 
alleged to have been forcibly ravished by an em¬ 
ployee of the carrier, voluntarily yielded her per- 

son.^5 

The liability of a carrier for injuries to a pas¬ 
senger transported by an independent contractor 
is, on disputed evidence, a question for the jury.^® 

f. Number and EfOLcieiLcy of Employees 

Negligence of the carrier with regard to the number 
and efficiency of employees is ordinarily a question for 
the jury. 


Where the evidence is conflicting or is such that 
reasonable minds might draw different conclusions 
therefrom, negligence as to the number and effi¬ 
ciency of employees at a particular place,^^ or in 
the operation of cars,78 is ordinarily a question for 
the jury, such as whether it was negligence to op¬ 
erate a street car without a conductor.^® There is, 
of course, no question for the jury as to such mat¬ 
ters where the evidence is insufficient, or is clear 
and undisputed-^® 

g. Acts of Fdlow Passengers or Other Third 
Persons 

Generally it is for the Jury to say whether the car¬ 
rier’s employees exercised proper care to protect a pas¬ 
senger from the acts of fellow passengers or other third 
persons. 

Whether or not the carrier’s employees exercised 
proper care to protect a passenger from the acts 
of fellow passengers,*! or of other third persons,** 


71. Mo—Sturgis v. Tvan«;as City 
Rys Co.. App.. 228 SW. 861—^Dor- 
ton V Kansas City Rys. Co, 224 S 
W. 30, 204 Mo.App 262 

Pa»—^Durando v. Philadelphia Rapid 
Transit Co, 80 Pa-Super. 65 
Tex—Davui v. Teague, Civ.App, 256 
S.W. 957. 

10 C.J. p 1070 note 99- 
Exnployee or deputy sheriff 

In an action for assault, etc., on 
a passenger by special agent of the 
earner, on conflicting evidence the 
question in what capacity the as¬ 
saulting party was acting, as a dep¬ 
uty sheriff or as an employee, as 
special agent of the carrier, was for 
the jury.—^Baker v. Hines, 213 P 
313. SS Okl 266. 

72. Mo —^Llorton v. St. Louis-San 
Francisco Ry. Co, 20 S W 2d 34, 
323 Mo. 929. 

73. DC—^Mt. Vernon & Marshall 
Hall Steamboat Co v. McKenney, 
46 App.D.C 99. 

Ky.—Louisville Ry Co v. Kramer, 
11 SW.2d 930, 226 Ky 739— 

Louisville & N. R Co. v. Bennett, 
209 SW 358, 183 Ky 445. 

Tex—-Houston B & W. T Ry. Co 
V. Mathews, Civ App, 1 S W.2d 

754, reversed on other grounds. 
Com App, 12 SW.2d 163. 

10 CJ. p 1070 note 1. 

74. Tex.—St. Louis Southwestern 
R Co V Huddleston, Civ App, 
178 SW. 704. 

10 C.J p 1070 note 2. 

75k. TT S.—Dickinson v. Scruggs, 
Tenn., 242 F 900. 155 CCA. 488. 

76b Ala.—Dixie Stage Lines v An¬ 
derson, 134 So. 23. 222 Ala. 673. 

77- ISTJ.—Sandler v. Hudson & M 
R Co., 151 A. 99. 8 N J.Misc. 537, 


affirmed 156 A 459, 108 N.J Law 
203. 

10 C J. p 1070 note 3. 

78- Iowa—^Kelly v Muscatine. B & 
S R. Co. 191 NW 525. 195 Iowa 
17 

Tenn—Wishone v. Yellow Cab Co, 
App . 97 S W 2d 452 
10 C J. p 1070 note 4. 

Testimony of employee for jury to 
consider 

Motorman’s competency and free¬ 
dom from negligence could not be 
conclusively established by himself 
or witnesses called for purpose; 
what he did or did not do could be 
accepted in evidence, and the jury 
only was competent to find truth 
therefrom —Colorado Springs & In- 
terurban Ry Co. v. Reese, 169 P. 
572, 69 Colo. 1. 

79- Ala—Armstrong v. Montgomery 
St R. Co, 26 So. 349, 123 Ala. 
233. 

10 C.J. p 1071 note 5. 

80- N.Y—Wynn v Central Park, 
etc., R. Co. 30 N.E. 721. 133 ISTY 
575, reversing 14 NYS. 172. 

10 C J. p 1071 note 6 

81- Ala—Hmes v. Mimard, 86 So. 
23. 204 Ala 514. 12 AL.R 238 

Ark—^Payne v. McDonald, 233 S W. 
813, 150 Ark. 12—^Hines v. Rice, 
218 SW 851. 142 Ark 159. 

Kan.—Holmes v Fleming, 253 P 
224. 122 Kan. 652 

Mass —Franz v. Holyoke St. Ry. 

Co, 132 N.E 270, 239 Mass. 565 
Mo —^Koemg v. St. Louis Public 
Service Co, App, 45 SW2d 896— 
Liljegren v. TJmted Rys Co. of 
St. Loms, App, 227 S W. 925— 
Abernathy v. Missouri Pac. R Co, 
App . 217 S W 568 

N J —Skillen v West Jersey & S R. 
Co.. 115 A- 372, 96 N JLaw 492. 
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Pa—McMullin v Philadelphia Rapid 
Transit Co. 116 A 832. 273 Pa. 
159—Coyle v. Philadelphia & R 
Ry. Co, 100 A. 1005. 256 Pa 496— 
Lerch v. Hershey Transit Co , 99 A. 
800, 255 Pa. 190 

Tex.—^Pacific Greyhound Lines v. 
Vemullion, Civ App, 87 S W 2d 

312, error dismissed—^Nevill v 
Gulf, C. & S. F Ry. Co, Civ App, 
187 SW 388, reversed on other 
grounds. Com App., 244 S.W 980, 
which IS reversed 252 SW. 483 
10 C J. p 1071 note 7. 

Evidence held to raise question for 
jury as to dnty of employees 

(1) In action by passenger for m- 
juries caused by abusive manner, 
language, and immodest conduct of 
an msane negrro passenger in the 
same car, as to the duty to plain¬ 
tiff of the porter immediately to re¬ 
port her complaint to the conductor 
—^Hines V. Mimard, 94 So. 302, 208 
Ala. 176. 

(2) Whether railroad employees 
had duty under circumstances to 
eject drunken passenger from train 
before he committed assault on an¬ 
other passenger and whether, if such 
was impossible under the circum¬ 
stances, employees failed in their 
duty to keep such passenger away 
from fellow passengers whom he 
was approaching and threatening, 
was for the jury—^Falzarano v. Del¬ 
aware. L & W. R. Co, 194 A. 75. 119 
N J Law 76 

82- Mich —^Moffit V. Grand Rapids 
Ry. Co.. 200 NW. 274, 228 Mich. 
349. 

Mo.—Williams v East St. Louis & 
S. Ry Co, 232 S.W 759, 207 Mo. 
App. 233 

10 C J. p 1071 note 8. 
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is ordinarily" a question for the jury, unless the evi¬ 
dence IS insufficient to be submitted, or is clear and 
undisputed.*^ 

On conflicting evidence it is tor the jury to say 
whether a passenger, assaulted by another passen¬ 
ger, provoked the difficulty and was therefor re¬ 
sponsible for his own injury.*^ 

h. ConditioxL and Use of Cairier’s Premises, 
Tracks, and Boadbed 

Proper care of the carrier with respect to the condi¬ 
tion of its station premises, platforms, and approaches. 


and the condition of its track and roadbed at the place 
where the injury occurred, is ordinarily for determination 
by the jury. 

It is ordinarily a question for the jury as to 
whether the carrier exercised proper care with re¬ 
gard to the condition of its walks, platforms, or 
other station premises at the time of the injury,^^ 
such as whether such premises were properly 
lighted at the time,*® or whether the platform used 
for boarding and alighting from trains or cars was 
constructed and maintained in a reasonably safe 
condition,*^ unless the evidence is insufficient to go- 


Protectioxi from. mo1» 

In an action by a negress against 
a carrier for danfiagres for permitting 
her to nde in a street car into the 
city of Sast St. Liouis at the tune a 
mob was attacking negroes in such 
city, without her knowledge, result¬ 
ing in injury to her, whether defend¬ 
ant had knowledge of the operation 
of the moh which attacked the car, 
or other mobs in the city at the time 
in question, in .time to have warned 
plaintiff of her danger, and to have 
taken reasonable precaution for her 
safety and protection, is a question 
for the jury—Williams v. Sast St 
Louis & S. Ry. Co.. 232 S.W 759, 
207 Mo App 233. 

83. Ky.—^Peak v. Louisville & N. R. 

Co. 297 S.W 1107, 221 Ky. 97. 

N.T—^Hershey v. New Xork, O & 
W Ry- Co, 179 N.YS 396, 189 
App Div. 270. j 

S.C —Stalnaker v- Southern Ry. Co., | 
180 SE. 357, 176 S.C. 408. 

10 C J p 1071 note 9. 1 

JBvidmice held msnfficieiBLt to go tO' 
jury in action by live stock shipper, 
who had been permitted by railroad 
to travel with stock in stock car, 
for injuries committed by a robber, 
who had hoarded the car—^Beasley 
V. Hines, 219 S W. 757, 143 Ark 54, 
15ALR 864. 

81. Ark-—^Hines v. Meador, 224 S.W, 
742, 145 Ark 356. 

85. Ark—Mills v Franklm, 196 S. 

W. 928, 130 Ark. 80. 

Conn —^Pins v. Connecticut Co., 102 
A. 595, 92 Conn 310. 

Ill.—^Reivitz V. Chicago Rapid Trans¬ 
it Co, 158 N.B. 380, 327 lU 207 j 
Ky—Louisville & I. Ry Co v | 
Jones. 250 SW. 822, 199 Ky. 150, 
33 A.LR. 165 

Md —^Pennsylvania R. Co. v. Hoover, 
120 A. 526. 142 Md 251 
Mass.—Solomon v. Boston Elevated 
Ry. Co., 176 N.E 810, 276 Mass. 
139—Smith V. Boston Elevated Ry 
Co. 159 NE 501. 262 Mass. 18— 
Cook V Boston Elevated Ry Co, 
142 NE. 824, 248 Mass 142 
Minn—^Palk v. Chicago & N W. Ry 
Co, 157 N.W. 904, 133 Minn 41. 

Mo —^Pinn V. TermiTial R Ass'n of 
St- Louis, App., 97 S.W.2d 890— 


Martin v. Missouri Pac. R. Co., 
App., 253 SW. 1083—Wright v 
Kansas City Terminal Ry. Co., 193 
SW. 963, 195 Mo App 480. 

N. J —^Leech v. Hudson & M R Co , 

174 A. 537. 113 NJ.Law 366. af¬ 
firmed 178 A 754. 115 NJLaw 114 
—Portley v Hudson & M R Co., 
168 A. 184, 111 NJLaw 204, af¬ 
firmed 172 A 384, 113 N J Law 13— 
Holt V. New York, S & W. R Co. 
166 A. 156, 110 NJ.Law 505—Cos¬ 
tello V Director General of Rail¬ 
roads, 112 A 861, 95 NJLaw 538 
—^Pabst V Hudson & M R Co., 
133 A 74, 4 NJMisc 414. 

N Y —^Heffron v New York Cent 
& H R R Co., 119 NE 1024. 223 
N.Y 473. reversing 161 N Y S 1128. 

175 App Div 962—Allessi v New 
York Rapid Transit Corporation, 
297 N.Y.S 1011. 163 Misc. 815— 
Ulrich V Interhorough Rapid 
Transit Co., 159 NY.S 868, 95 
Misc. 588—^Ulnch v Interhorough 
Rapid Transit Co, 157 N.Y S 753. 

N C.—Goodman v Queen City Lines, 
ISO S-E 661, 208 N.C 323. 

ND—Wall V Great Northern Ry. 

Co., 175 NW 705, 43 ND 422. 
Pa—Deegan v Pennsylvania R. Co, 
160 A 858, 307 Pa, 207—Yocum v. 
Philadelphia & West Chester Trac¬ 
tion Co , 70 Pa Super 510. 

Utah —Stonebreaker v. Bamberger, 
54 P2d 418, 88 Utah 310 
Wis—^Himstreet v Chicago & N. W 
Ry. Co, 166 N.W 665, 167 Wis 
71. 

10 C J. p 1071 note 10. 

Failure to warn, of conditions 

In a proper case it is for the jury 
to determine whether carrier was 
negligent in failing to inform pas¬ 
senger that m transfer between de¬ 
pots on walk jomtly provided by 
carriers, she would be obliged to 
cross railroad tracks, and in failing 
to warn passenger, going between 
stations at junction over walk, of 
approaching train.—^Boyle v. Waters, 
166 NW. 114, 199 Mich. 478. 

Former passengers 

In action against railroad for in¬ 
juries sustained by former passen¬ 
ger who was permitted to remam m 
station before gomg to station of 
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connecting railroad, and who fell in¬ 
to an unguarded pit m returning to 
station from toilet on station prem¬ 
ises, the question of whether the 
railroad kept premises in a reason¬ 
ably safe condition is a question of 
fact for the jury —Sink v Grand 
Trunk Western Ry. Co., 198 N.W. 
238, 227 Mich 21. 

Constructive notice of conditions 
Where witness testified to seeing 
banana skin on station platform one 
hour and a half before plaintiff 
slipped thereon, whether railroad 
had constructive notice of its pres¬ 
ence IS for jury.—^Deegan v Penn¬ 
sylvania R. Co, 160 A 858. 307 Pa. 
207. 

ZTegligeuce as matter of law 

Sanitary Code rule 52, Vernon's 
Sayles Civ.St.Annot.1914 art 4553a, 
requiring each depot, etc, while in 
use for accommodation of public to 
be heated, if necessary, etc, applies 
to case of passengers waiting for 
a delayed train, and failure to per¬ 
form that duty would be negli¬ 
gence as a matter of law—Chicago, 
R. I & G. Ry. Co. V. Faulkner, Tex. 
Civ.App., 194 S.W. 651. 

Dizectiou of verdict improper 

It was error for the court to 
peremptorily instruct the jury to 
find damages for plaintiff suing for 
injuries resulting from failure to 
heat passenger waiting room, where 
the proof of injury and its cause is 
not certain and conclusive—^Davis v 
Day, 89 So 814, 127 Miss 140. 

Mass.—^McCarthy v. Boston, R. 
B. & L. R. Co., 159 N.B. 507. 262 
Mass 56 

Mich—^Boyle v. Waters, 166 N.W. 
114, 199 Mich. 478. 

N.Y —Creasy v. Eastern Greyhound 
Lines of New York, 291 N.Y S. 
746, 249 App Div- 59. 

Pa —^McAllister v. Pennsylvania R. 
Co, 187 A. 415. 324 Pa 65, affirm¬ 
ing 182 A. 738, 121 Pa.Super. 131 
—Wolf V. Smith, 97 A. 853, ^52 
Pa. 562. 

10 C J. p 1071 note 11. 

87- Md—^Jackson v Hines. 113 A. 
129, 137 Md 621. 

Mass—Klem v. Boston Elevated Ry. 
Co., 200 N.E. 6—Regan v. Boston 
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to the jury,*® in which case it is proper to direct 
a verdict for defendant.®® It is also ordinarily a 
question for the jury as to ivhether the earner had 
or was chargeable with knowledge that a platform 
not intended for passengers would be used by 
them,®® or whether the earner impliedly invited in¬ 
tending passengers to use a certain approach to the 
station.®! Where it is purely speculative whether 
defendant was guilty of any negligence with regard 
to its premises, the question should not be submit¬ 
ted to the jury.®- 

Condition of tracks and roadbed. Negligence 
with respect to the condition of the track or road¬ 


bed at the place where the injury occurred is also 
ordinarily a question for the jury,®® unless the evi¬ 
dence thereon is insufficient to go to the jury, or is 
clear and undisputed.®^ 

i. Taking Up Passengers 

Negligence of a carrier with respect to taking up 
passengers is generally a question for the Jury. 

Where the evidence is conflicting, or is such that 
reasonable minds might draw different conclusions 
therefrom, it is ordinarily for the jury to say 
whether or not the carrier was guilty of negligence 
with respect to taking up a passenger,®® such as 


& M- R. Co.. 113 NB. 200. 224 
Mass. 418. 

Mo.—Oesch V. St. Louis Public 
Service Co. 59 SW.2d 758. 228 Mo. 
App 1055—Lowther v. St. Louis- 
San Prancisco Ry. Co., 261 S W. 
702, 214 Mo App. 293—^Roussell v. 
St. Louis-San Francisco Ry. Co., 
App. 257 S.W. 516. 

N.J.—Swallow V. Hud^n & M. R. 
Co.. 191 A. 775. 118 N.J.Law 157— 
Sandler v. Hudson & M. R. Co., 
151 A 99, 8 H.J.M 1 SC. 537, affirmed 
156 A 489. 108 NJLaw 203. 

N.Y.^—Allessi V. New York Rapid | 
Transit Corporation, 297 N.Y.S 
1011, 163 Misc. 815. 

Utah.—^Barlow v Salt Lake & U R. 

Co.. 194 P 665. 57 Utah 312. 

10 C.J. p 1072 note 12. 

Temporaxy platform 

Whether it was reasonable for 
railway in performance of duty of 
passenger to provide guards or to 
give warning, where extensive 
changes were under way at station, 
and whether due care required rail¬ 
way to install movable platform at 
place of injury, as part of temporary 
structures, are questions of fact.— 
Harrington v. Boston Blevated Ry. 
Co., 118 N.B. 880, 229 Mass. 421, 2 
A.L.R. 1057. 

88;. U S.—Chesapeake & O. Ry. Co. 
V. Burton, C.C.AW.Va., 50 P.2d 
730 

Iowa.—Stout V Chicago, R. L & P. 
Ry. Co., 200 N.W. 596, 198 Iowa 
1017. 

Mass.—Renzi v. Boston Blevated By. 
Co., 199 HE 738—Sisson v. Bos¬ 
ton Blevated Ry. Co., 178 NT.B. 733, 
277 Ma«s 431—^Parker v Boston 
Elevated Ry Co, 174 NE. 927. 273 
345—^Boyd v. Boston Elevat¬ 
ed Ry. Co., 162 H.E. 735, 264 Mass. 
364. 

Mo.—Taylor v. ■RTaTissa** City Temoiinal 
Ry Co, App., 240 S.W. 512. 

N.H.—Wessman v. Boston & M. R. 

R, 152 A. 476. 84 N.H. 475. 

N.Y —Lang v. Interborough Rapid 
Transit Co., 183 N T.S. 270, 193 
AppBiv. 56. j 

10 C.J. p 1072 note 12 [bj. I 


89- Minn —Shepley v Minneapolis 
Motor Bus Terminal Co., 230 N.W 
264. 180 Minn 84 

N J.—Seckler v Pennsylvania R. Co.. 

174 A. 501, 113 N.J.Law 299 | 

30- Ark.—St Louis, etc., R Co. v 
Grider. 161 SW 1032. 110 Ark. 437 

91- Mo—Chase v. Atchison, etc, R 
Co., 114 S.W, 1141, 134 MoJ^lPP 
655. 

92. Ohio—Greyhound Lines v. Mar¬ 
tin. 189 NE. 244, 127 Ohio St. 499 

93. TJ S.—Chicago. M & St P. Ry 
Co. V. Irving, Wash, 234 P. 562, 
148 CGA. 328. 

Cal.—^Morgan v Southern Pac. Co, 
187 P. 74, 45 Cal App. 229 
Mo—^Thomas v St. Louis-San Fran¬ 
cisco Ry Co.. App, 293 S.W 1051 
—Whitlow v. St. Louis-San Fran¬ 
cisco Ry Co., App., 282 SW. 525, 
certiorari quashed State ex rel. St. 
Louis & San Francisco Ry Co. v. 
Baues, 290 SW. 425, 316 Mo 474. 
Pa.—^Lindsay v. Beaver Valley Trac¬ 
tion Co, 83 Pa.Super. 274. 

10 C.J. p 1072 note 15. 

Caxxiex’s n^llgence in. constructing 
bridge which gave way, wrecking 
train and injuring passenger, is for 
jury.—Curry v. St. Louis-San Fran¬ 
cisco Ry. Co, 296 SW. 473, 221 Mo. 
App 1. 

Safety devices at 8v^t<ffies 

Negligence of carrier in failmg to 
maintain safety appliance m proper 
condition, with result that tram pass¬ 
ed through open switch onto another 
railroad, is for jury, in passenger's 
action for injuries —Southern Ry. 
Co V. Hussey, C C.A-Mo., 42 F.2d 
70, certiorari granted 51 S.Ct. 75, 282 
U.S. 826. 75 L.Ed 736. affirmed 51 
set. 367, 283 US. 136. 75 L.Ed. 908. 

Evidence held sufficient to go to jury 
Evidence of a earner's negligence 
in failmg to frequently inspect an 
emhaTikment.—Pennsylvania Co v 
Clark, C-CA-Ohio, 266 F. 182. 

94. Ga.—Georgia R, etc., Co. v 
Gilleland, 66 S.E 944, 133 Ga. 621. 

Micffi.—Whipple v. Michigan Cent. R. 
Co., 90 N.W. 287, 130 Mich. 460. 
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Evidence hdd insufficient 

(1) Where the evidence is insuffi¬ 
cient, the issue of defendant’s negli¬ 
gence in failmg to use a switch 
stand, which automatically signaled 
when it was interfered with, is not 
for the jury.—Belaware, L & W R 
Co. V. Donahue, N.T., 238 F. 770, 151 
CCA. 620. 

(2) Where plaintiff mtendmg pas¬ 
senger, was standing on platform 
and train drew into station, and when 
front of engine had not quite reached 
pomt on track opposite to where he 
was standing, he was struck in the 
side by a discarded railroad spike, 
flattened in two places near its end 
or point, which flattened places were 
bright and new-looking, and no one 
knew where the spike came from, 
and it appeared track had been in¬ 
spected thirty-five or forty minutes 
before, the court erred in not direct- 
mg verdict for defendant earner m 
action for injunes.—St. Louis-San 
Francisco Ry. Co. v. Gleaves, CCA. 
Ark., 294 F 523. 

95. U S —Matiiis v. Tutweiler, C C 
A.Tenn., 295 F. 661—Boston Ele¬ 
vated Ry Co. v. Teele, Mass, 248 
P. 424, 160 C.CJL 434 
Ala.—^Birmingham Electnc Co. v. 
Jones. 176 So. 203. 234 Ala 590— 
Montgomery Light & Traction Co. 
V O'Connor, 85 So. 384, 204 Ala. 24. 
Conn—Vaughn v- Healy, 182 A. 166, 
120 Conn 589—Moyles v. Connecti¬ 
cut Co.. 160 A 307, 115 Conn 80— 
Sacks V Connecticut Co., 146 A. 
494, 109 Conn 221. 

Fla—^Tampa Electnc Co. v. Gibson, 
161 So. 727, 119 Fla. 112 
Ga.—Norton v. Georgia Ry. & Power 
Co. 110 S.E. 459, 28 Ga.App. 167 
Ill—Sage V. Johnson, 205 IlLApp 85. 
See Kelly v. Chicago City Ry. Co, 
207 IlLApp. 464, nffirmed 119 N.E 
622, 283 Ill. 640. 

Iowa.—Carlisle v. Davenport & M. 
By. Co., 159 N.W. 667, 178 Iowa 
224. 

Mass.—Gerhart v. Holyoke St Ry. 

Co.. 128 N.E 421, 236 Mass. 392 
Minn.—Smith v. Chicago, R I. & P. 
j Ry. Co., 159 N.W. 963, 134 Mmn- 
i 404. 
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whether it was negligent in assisting, or in failing 
to assist, a passenger to board a train or car,®® 
or whether it exercised proper care with respect 
to the place at which the train or car stopped,®^ 
or whether the earner induced the public to be¬ 


lieve that they were invited to board trains at a 
place other than a regular stopping place.®* It is 
also ordinarily a question for the jury as to wheth¬ 
er the carrier was negligent in starting or moving a 
train or car while a passenger was boarding it,®® 


Mo —Sug-axwater v. Fleming, 293 S. 
W. Ill, 316 Mo 742—Griffin v. Mis- j 
souri Power & Light Co., App, 99 1 
S.W 2d 474—^Link v. Atlantic Coast 
Line R Co, App, 233 S.W. 834— 
Willi V. United Rys. Co of St. 
Louis, 224 S.W. 86, 205 Mo.App. 
272 

M.J.—Courtney v. Public Service Ry. 
Co, 115 A. 740, 96 N J Law 308, af¬ 
firmed 117 A- 925. 97 N.J.Law 564 
NY.—^Brott V Auburn & S. Electric 
R Co., 115 N.E. 273. 220 N.Y. 92. 
reversing 154 N.T.S. 1113, 169 App. 
Div. 913—^Meyers v. Hines, 191 N. 
TS. 773, 199 App.Hiv. 594—Guber- 
nick V Interborough Rapid Trans¬ 
it Co. 205 N.T.S. 31, 123 Misc 153 
—Armour v. Interborough Rapid 
Transit Co., 154 NTS. 93, 90 Misc 
665 

Ohio —Keifer v. Cleveland Ry Co., 
8 Ohio App. 272. 

Pa—^Dickun v Pittsburgh Rys Co, 
161 A 739. 308 Pa. 20—^Forrest v. 
Philadelphia Rapid Transit Co .104 
A 663. 261 Pa. 383—Morris v. 

Pittsburgh Rys, Co., 100 A. 971, 256 
Pa. 390. 

RI—^Barlik V. TJmted Electric Rys. 
Co., 197 A. 452, reargument denied 
198 A, 359. 

S C —^Towill V. Southern Ry. Co, 127 
SE 559, 131 SC. 423 
Tenn—^Tennessee Electric Power Co I 
v. Bainbridge, App , 95 S W.2d 1261. | 
Tex.—Ft. Worth & L C Ry Co. v. 
Hawley, Civ.App, 235 S W. 659, dis¬ 
missed for want of jurisdiction —! 
Texas Electric Ry v Stewart. Civ. 
App., 217 SW. 1081, error refused 
Wash —Switzer v. City of Seattle, 
294 P. 225, 159 Wash. 540. modified 
on other grounds 298 P. 347. i 

10 C J. p 1072 note 17. 1 

Partlciilar questions of fact 

(1) Negligence of elevated railway 
as cause of steps folding up and 
throwing passenger boarding car to 
rear platform.—^Fxtzgerald v. Boston 
Elevated Ry. Co., 174 NB. 490, 274 
Mass 287. 

C2) In an action for injuries to a 
passenger, received when he was 
boarding a street car and the slack 
of the trolley rope fastened to the 
grab rail wound around his hand 
and fingers as the trolley jumped 
from the wire, whether defendant’s 
conductor was negligent in fastenmgj 
the trolley rope to the grab rail — 
FlsLherty v. Boston Elevated Ry. Co., 
141 NE 505, 247 Mass 44. 

(3) In passenger^s action for in¬ 
juries sustamed while boardmg mov- 
mg train, whether railroad negligent- j 


ly failed to give customary warning 
call “All aboard."—^Jdissoun-R'an'sas- 
Texas R. Co. of Texas v. Hail, Com 
App. 48 S.W.2d 589, affirming Hail v. 
Missouri-Kansas-Texas R. Co, of 
Texas, Civ App, 30 SW2d 1062 

(4) Whether motorman suddenly 
and negligently opened doors of 
street car causing them to strike 
prospective passenger.—^Meyer v. 
Omaha & Council Bluffs St. Ry. Co., 
251 N.W. 841, 125 Neb. 712 

(5) Whether motorman was negli¬ 
gent in neither seeing nor hearing in¬ 
tending passenger who rapped on 
door twice and in starting street car 
without notice, striking intending 
passenger.—Cleveland Ry. Co. v. 
Krofta, 180 N.E. 641. 125 Ohio St 
126. 

(6) Question of negligence, where 
plaintiff was struck by overhang of 
street car which started while plain¬ 
tiff was on narrow curved platform 
between two cars when in act of 
boarding second car.—^Lasater v 
Conestoga Traction Co, 160 A. 447, 
306 Pa 500. 

(7) Negligence in speeding up 
street car and failing to see pedes¬ 
trian and sound gong.—Johnson v. 
City of Seattle, 250 P. 409, 141 Wash. 
385 

(8) It could not be ruling as mat¬ 
ter of law that it would be negligence 
to call out or to fail to call out 
“wide step," and whether tram be¬ 
tween which and platform plaintiff 
fell consisted of four or five cars, 
and whether plaintiff could recover 
if she attempted to go upon first 
car at regular stopping place, are 
questions for the jury.—^Harrington 
V. Boston Elevated Ry. Co, 118 N 
E 880, 229 Mass 421, 2 A.L.R 1057 

(9) It was not negligence as mat¬ 
ter of law for street car company, 
operating two cars on cross-town 
line, to have its conductor leave car 
to turn switch at end of route, as 
respects passenger boarding car 
while conductor was so engaged.— 
Clarke v. New York Rys. Co., 171 N. 
Y.S 248. 

961 Cal—^HeUmati v. Los Angeles 
Ry. Corporation, 27 P.2d 946, 135 
Cal.App 627, rehearing denied 28 
P 2d 384, 135 CaJ.App 627—Sanchez 
V Pacific Auto Stages, 2 P 2d 845, 
116 Cal App. 392—Sellars v. South¬ 
ern Pac Co, 166 P. 599, 33 CaLApp. 
701 

Ga—Metts v. Louisville & N. R. Co, 
182 S.E. 531, 52 Ga.App. 115 
Tex.—Southern Traction Co. v. Rea- 
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gor, Civ.App., 186 S.W. 272, error 
refused. 

10 C J p 1073 note 18. 

Not matter of law 
A carrier does not as a matter of 
law owe a passenger the duty of as¬ 
sistance in entering its cars, unless 
conditions exist showing that such 
assistance is necessary and it is ap¬ 
parent to the employees of the car¬ 
rier or is made known or is desired 
by the passenger.—^Bird v. Schaff, 
Tex Civ App, 206 S.W. 711. 

97- U.S.—Davis v Olson. C.C.A. 
Minn_, 298 F 921—^Boston Elevated 
Ry. Co V. Teele, Mass., 248 F. 424, 
160 C.CA. 434. 

Cal—Sanchez v Pacific Auto Stages, 
2 P2d 845, 116 Cal App. 392. 

10 C J. p 1073 note 19. 

98. Ill.—Chicago, etc, R Co- v. 
Doan, 62 N E. 826, 195 Ill. 168, af¬ 
firming 93 Ill App. 247. 

10 C.J. p 1073 note 20. 

99. U S.—^Philadelphia Rapid Trans¬ 
it Co V. Alcorn, CC.APa., 266 F- 
50. 

Ala —^Birmingham Electric Co v. 
Wood, 130 So. 786, 222 Ala 103— 
Louisville & N. R. Co. v Banks, 76 
So. 472, 16 Ala.App. 188. 

Cal —^Heilman v. Los Angeles Ry 
Corporation, 27 P.2d 946, 135 Cal. 
App 627, rehearing demed 28 P.2d 
384. 135 Cal.App. 627. 

Ill.—Stanton v. Chicago City Ry. Co, 
119 NE. 291, 283 Ill 256, affirming 
205 Ill App. 385—^Fels v. Chicago 
Motor Coach Co., App., 9 N E 2d 
265. 

Mass.—Gerber v. New York Cent. R. 
R, 192 N.E. 837, 288 Mass 318— 
Coyle V. Worcester Consol St Ry, 
Co, 173 N.E. 586, 273 Mass. 475— 
Fournier v. Holyoke St. Ry. Co., 
154 NE 546, 258 Mass 257—Nut- 
tall V Worcester Consol St Ry 
Co., 114 N.E 291, 225 Mass. 167. 
Mich.—Sullivan v. Detroit United 
Ry., 182 NW. 33, 213 Mich. 679. 
Minn —^Mardorf v. Duluth-Superior 
Transit Co, 261 NW, 177, 194 

Minn. 537 

Mo —^Hudson v. Kansas City Rys. 
Co., 246 SW. 576—Zimmerman v. 
Kansas City Public Service Co., 
41 S.W.2d 579. 226 Mo.App. 369— 
Altheimer v People’s Motorbus Co. 
of St. Louis, App., 6 SW2d 976— 
Hayward v People's Motorbus Co. 
of St- Louis, App., 1 SW.2d 252— 
Boggess V. Kansas City Rys Co., 
229 SW. 404, 207 Mo.App. 1. 

NH.—^Robinson v Boston & M R. 

R., 160 A. 473, 85 N.H 474 
N. J —Nogrady v Erie R. Co , 144 A* 
803, 105 N.J Law 396—Sullivan v. 
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or before he had reached a seat in the carA How¬ 
ever, where the evidence is insufficient to show neg¬ 
ligence, the question should not be submitted to the 
jury, 2 but the court may properly direct a verdict 
for defendant.® 

j. Operating Trains Where Passengers Are Be¬ 
ing Received or Discharged 

Whether operating a train or car at a place where 
another tram or car is taking on or discharging pas¬ 
sengers is negligence, and whether the tram or car so 
operated was operated in a negligent manner, are ordi¬ 
narily for the jury to determme- 


Whether the operation of a train or car at a 
place where another train or car is receiving or 
discharging passengers is negligence,^ whether the 
operator of the tram or car which the injured pas¬ 
senger intended to board was negligent,® or wheth¬ 
er the train or car which caused the injury to a 
passenger or intending passenger who was rightful¬ 
ly on or near the tracks at a station or regular stop¬ 
ping place was operated at the time in a negligent 
manner,® is ordinarily a question of fact for the 
jury. Where the evidence is insufficient, or is clear 


La Prade. 185 A. 665. 14 N.JMisc , 
482. affirmed 189 A. 365. 117 N J 
Law 442. * 

N Y —^Haynes v. Elmira Water. Light 
& R Co., 170 N.TS 369. 182 App 
r>iv. 472 

Or.—^Rostad v. Portland Ry, Light 
& Power Co., 201 P. 184, 101 Or. 
569 

Pa —Bracken v. Philadelphia Rapid 
Transit Co., 15 Pa List 229 
Utah—Williamson v. Salt Lake & O 
Ry Co.. 172 P 680, 52 Utah 84, L. 
RA1918P 588. 

10 C J p 1073 note 21. 

Sudden, jerks 

Evidence that sudden start of mo¬ 
tor bus broke passenger’s grip on 
supporting bar and threw her against 
seat, causing injuries, justified sub¬ 
mitting case to juiy—^McRae v Bos¬ 
ton Elevated Ry Co., 176 N.E, 773. 
276 Mass 82. 

TSot matter of law 

(1) It is not necessarily culpable 
negligence as matter of law to start 
street car before passenger has 
reached place of safety, as the rule 
governing depends on facts of each 
case.—^Hopson v Union Traction Co.,, 
167 P 1059, 101 Kan 499. 

(2) A carrier does not as matter 
of law owe duty of stopping trains 
at stations for sufficient time to en¬ 
able passengers who have gotten on 
safely to find seats—^Blume v Chi¬ 
cago, M. & St P Ry Co-, 158 N.W. 
418, 133 MiTiTi. 348. Ann.Cas 1918D 297*. 

demurrer to evidence properly over- 
mled 

(1) Where the only eyewitness of 
an accident testified that deceased 
got on the step of a street car which 
he had signaled to stop, and while he 
was on the step the car started with 
a jerk, and deceased fell with his 
head in the direction taken by the 
car. and there was nothing to show 
whether deceased had hold of the 
handrail or what he might have done 
to overcome a sudden jerk, the man¬ 
ner of the accident was not so con¬ 
trary to physical laws that a demur- 
ler to the evidence should have been 
sustamed.—^Beckner v. Kansas City 
Rys Co, Mo App, 232 S W. 745 

(2) In action by passenger for per¬ 


sonal injuries received while hoard¬ 
ing car, when it started with a jerk, 
ithat plaintiH testified that she was 
I thrown forward instead of backward 
or pitched in a certain direction while 
standing in peculiar position that she 
was, has been held not contrary to 
physical laws requiring sustainmg 
demurrer to evidence —^Traynor v. 
Wells. Mo App.. 273 SW 1100. 

1. Ala —^Bradford v Birmingham 
Electric Co., 149 So 729, 227 Ala. 
285. 

Md^—Grinath v. Baltimore & Belair 
Electric Ry. Co., 125 A. 604, 145 
Md. 290 

NTT.—Waterman v. Empire State R. 
R. 206 NY.S 630, 211 App.Div 
170 

Pa—^Wood V. Pennsylvania R. Co, 
170 A. 367, 111 Fa.Super. 430 
Tex.—Dallas Ry. & Terminal Co. v 
Travis, Civ App, 46 SW2d 743, af¬ 
firmed 78 SW2d 941, 125 Tex 11 
10 aj p 1073 note 22. 

Seasonable time to reach seat 

Whether conductor gave woman 
carrying child and leading another 
reasonable time to find seat for her¬ 
self and children before causing train 
to move held for jury —^Riggs v. 
Norfolk-Southern R. Co., 124 S E. 749, 
188 NC. 366 

2. Mich —^Kerr v. City of Detroit, 
Department of Street Railways, 238 
NW. 190, 255 Mich 446 

Ohio —Cleveland Ry. Co. v. Barra- 
gate, 180 N.B 694, 125 Ohio St 
190 

RI.—^Peters v. United Electric Rys 
Co.. 165 A. 773, 53 R I. 251. modified 
on other grounds 167 A. 122 
Evidence hdd insufficient to make 
issue for jury of primary negligence 
of street railroad company m action 
for injuries to mtending passenger 
from overswmg of turning car, in 
view of plaintifiFs own admissions.— 
De Lorme v, St Louis Public Service 
Co. Mo.App, 61 S.W2d 247. 

3- Mass—Parker v. Boston Elevated 
Ry Co.. 174 NE. 927, 273 Mass 345 
—^Bean v. Eastern Massachusetts 
St Ry Co. 168 N.E 807. 269 Mass. 
206—^Boyd v. Boston Elevated Ry 
Co., 162 NE. 735. 264 Mass. 364. 

4u U.S.—Southern Ry. Co. v. Hob- 
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son, CCA-Gsl, 43 F2d 71fr—Penn- 
sylvania R Co v. Rogers, N. J, 244 
P 76. 15G CC.A 504 
I Ala—Alabama City, G. & A. Ry. Co. 

V Bessiere, 72 So. 325, 197 Ala 5 
Cal—^Ferran v Southern Pac. Co„ 44 
P2d 533, 3 Cal 2d 350—Wilkinson 
V. United Railroads of San Fran¬ 
cisco, 232 P 131, 195 Cal 185. 
Mass—^McCarthy v Boston, R B. & 
L. R Co., 159 NE 507, 262 Mass. 
56. 

10 C J p 1074 note 23 

5k Ala—^Montgomery Light & Trac¬ 
tion Co v. O’Connor, 85 So. 384, 204 
Ala. 24 

ff- Ala—^Montgomery Light & Trac¬ 
tion Co V O’Connor, supra. 

Cal —^Lewis v Pacific Electric Ry 
Co. 273 P. 346, 94 Cal App 748 
Mass—Somerville v. New York, N. 
H & H. R Co 189 NE. 592. 285 
Mass 539—^Lipski v. Boston Ele¬ 
vated Ry Co, 143 N B 335, 248 
Mass. 508 

Mich—Schnurr v Detroit United Ry, 
193 NW. 772, 222 Mich 591—^Boyle 
V. Waters, 166 N.W 114, 199 Mich. 
478 

10 C.J p 1074 note 24. 

Injury to prospective passenger in 
safety zone 

In action against street railroad 
for injuries received from being 
struck by rear end of street car while 
it was rounding a curve at time 
when plaintiff was standing in a 
safety zone marked off by street rail¬ 
road, whether motorman of street car 
knew that place occupied by plam- 
tiff was a position of peril to her 
held question for jury. Where plam- 
tiff, standing m safety zone, main¬ 
tained by street car for safety of its 
passengers, was struck by rear end 
of street car rounding a curve, 
whether or not street railroad was 
charged with negligence in maintam- 
ing safety zone as it was maintained, 
and whether or not motorman exer¬ 
cised reasonable care in rounding 
curve knowing that plamtiff was oc¬ 
cupying a perilous position, held for 
jury. Wfiether a motorman of street 
car has light to assume that an adult 
pedestrian will not stand so close to 
track as to be struck by street car 
as It swmgs out in rounding a curve 
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and undisputed, there is no question for the jury,^ 
and a verdict for defendant may properly be di¬ 
rected.® 


k. Conditaon of Cars and Eqnipmeiit 

Negligence with respect to the construction and 
maintenance of cars and equipment is a question for 

cannot be determined as a matter of 
law, but IS governed by fact limita¬ 
tions, as it is knowledge of possible 
injury and -not certainty of it that 
imposes duty on operator to use all 
reasonable means to avoid injury — 

Mangan v Des Moines City Ry. Co, 

203 N.W. 705, 200 Iowa 597, 41 A 
1..R 368 

7. Ky—^Louisville & N R Co. v 
Kilbum, 113 S.W.2d 844, 272 Ky. 

44. 

Keb—^Lofgren v Omaha & C., B St. 

Ky Co. 174 NW. 222, 103 Neb 723 

Evidence held insufficient, on ques¬ 
tion of gross negligence, in action 
for injuries to a street car passenger 
after alighting and while crossing 
the tracks —^Davis v. Saginaw-Bay 
City Ry. Co., 157 NW. 390, 191 Mich. 

131 

8. U.S—^Nutter v Chesapeake & O 
Ry. Co, CCA.WVa., 72 F.2d 982. 

9. US —Windham v Atlantic Coast 
Line R. Co., CCA Ala,, 71 F.2d 
115. 

Ala,—^Rowe v. Alabama Power Co., 

167 So. 324, 232 Ala. 257 
Ky—^Louisville Ry, Co v. Potter, 194 
S W. 308. 175 Ky. 258 
Mass —^Hahesy v Boston Elevated 
Ry. Co., 165 NE. 114, 266 Mass. 

307. 

Mo—^Jones v. St Louis-San Francis¬ 
co Ry Co, 5 SW2d 101. 222 Mo 
App. 1220. 

N.J.—^Hunter v. Public Service Ry. 

Co. 144 A 305, 105 NJ.Law 300— 

Conover v Delaware, L. & W. R i 
Co. 106 A. 384. 92 N.J Law 602 
N-Y.—^Moll V. Niagara Gorge R Co, 

264 NTS. 761, 238 App.Div 528. 

Ohio—Gorman v City of Cleveland, 

159 NE 136. 26 Ohio App 109. 

Or.—^Morrison v Pacific Northwest 
Public Service Co, 30 P 2d 344, 146 
Or. 225. 

Pa —Swink v. Philadelphia Rapid 
Transit Co., 120 A 827, 277 Pa. 220 
—^De Walt V Pittsburgh Rys Co., 

106 A. 110, 263 Pa 236 
RI —^Bines v. United Electric Rys 
Co. 148 A. 417, 50 RI 438. 

Tenn—Wilson v Nashville. C. & St 
L Ry, 65 S W.2d 637, 16 Tenn.App. 

695 

Tex.—St Louis Southwestern Ry Co 
of Texas v. Rutherford, Civ.App., 

184 S W. 700. error refused. 

10 C J. p 1075 note 26. 

Evidence held InsnfficieiLt to require 
SU^nni —”f01l 

(1) Falling of railroad car's win- 
13 CJT.S.—95 


the jury, except where the evidence is clear and undis¬ 
puted or is insufficient to go to the jury. 

Except where the evidence is insufficient to go to 
the jury, or is clear and undisputed,® whether or 
not the carrier was negligent with respect to the 
construction and maintenance, in a safe condition, 
of the car, equipment, or appliances which caused 
the injury, is ordinarily a question for the jury.^® 

Ark—Arkansas Power & Light Co v. 
Hughes, 76 S.W2d 53, 189 Ark. 
1015—Chicago, R I & P. Ry Co 

V McCrary, 16 S W.2d 466, 179 Ark 
444—^Butler County R Co, v Law¬ 
rence. 250 S.W. 340. 158 Ark 271— 
Kansas City Southern Ry. Co. v. 
Teater. 186 SW. 294, 124 Ark. 1 

Cal—Cox V. Central California Trac¬ 
tion Co, 259 P. 987, 85 CaJ-App. 
596. 

Colo.—Colorado Springs & Interurhan 
Ry Co. V. Reese, 169 P. 572, 69 
Colo 1. 

Conn—Sickmund v. Connecticut Co., 
189 A 876, 122 Conn. 375 
Ill—^Molloy V. Chicago Rapid Transit 
Co, 166 NE 530, 335 Ill. 16 4. 

Ind—^Pittsburgh, C. C & St. L Ry. 
Co. V. Amott, 126 NE. 13, 189 Ind 
350 

Iowa—Olson V Des Moines City Ry. 
Co. 170 N.W. 466. 186 Iowa 384— 
Calvert v. Des Moines City Ry Co, 
169 N.W. 641. 184 Iowa 1238. 

ICy—Consolidated Coach Corporation 

V Hopkins. 14 SW2d 768, 228 Ky 
184—Louisville & N. R. Co. v. Row¬ 
land's Adm'r, 14 S W.2d 174, 227 
Ky. 841—^Louisville & I Ry Co. v 
Jones, 250 SW. 822, 199 Ky. 150, 
33 A.L.R. 165 

Md.—Smith V. Blue Ridge Transp. 
Co, 191 A. 66—^Baltimore & O R. 
Co. V. Davis. 137 A. 30. 152 Md. 427 
—^Washingrton, B & A. Electric R. 
Co. V Fitch. 136 A 529, 152 Md. 
137—^Hines v. Watkms, 112 A. 299. 
137 Md 211. 

Mass—^Hartford v Boston Elevated 
Ry. Co. 182 N.E. 476. 280 Mass 
288—Scott V Boston Elevated Ry. 
Co., 176 N-E. 530, 276 Mass 21— 
Wissell V Worcester Consol St 
Ry. Co, 158 NB 659, 261 Mass. 
364—^E^tzmaurice v. Boston, R. B 
& L R. Co.. 152 N E. 239. 256 Mass. 
217—^Bagnell v. Boston Elevated 
Ry. Co. 142 NE 63, 247 Mass. 235 
—Parker v Middlesex & B St. Ry 
Co., 129 N.E 353, 237 Mass 291. 
Minn—Gegere v. Chicago & N, W 
Ry Co. 220 NW. 429. 175 Minn. 96 
—^Bulin V. Great Northern Ry. Co., 
^201 N.W 307, 161 Minn 226—^Rit- 
* tie V St. Paul City Ry. Co., 183 
NW. 146, 149 Minn. 216. 

Miss—^Tazoo & M V R Co. v Haw¬ 
kins, 140 So. 873, 163 Miss 505. 
Mo.—^Taylor v. Missouri Pac R. Co, 
279 S.W. 115, 311 Mo. 604—^Brind¬ 
ley V. Wells. 271 S.W. 48, 308 Mo. 
1—Pennifold v. St. Louis Public 
I Service Co., App, 59 S.W.2d 713— 


dow or closing of door on passen¬ 
ger’s hand, without evidence of de¬ 
fect or negligence—MacGill-Allen v. 
New York. N H & H. R Co, 118 N. 
E 248. 229 Mass. 162. 

<2) Existence of ice upon street 
car step whereon passenger slips, 
without more.—Olszowy v. Cleveland 
Ry. Co.. 192 NE. 366. 47 Ohio App. 
529. 

(3) Failure to submit whether 
street car operator was negligent in 
permitting suitcase in aisle is not er¬ 
ror, where evidence did not disclose 
that motorman knew of suitcase — 
Phinney v Eastern Mfl<5«;achusetts 
St. Ry. Co, 189 NE 52, 285 Mass. 
207. 

(4) Railway is entitled to directed 
verdict where passenger falling over 
luggage in car aisle offered no evi¬ 
dence respecting railroad's knowl¬ 
edge of obstruction, as the mere 
presence of luggage m the aisle is 
not per se sufficient to show negli¬ 
gence.—Costello V Chicago, R I & 
P. Ry Co., 217 N.W 434, 205 Iowa 
1077. 

(5) Where passenger entered coach 
and took vacant seat by window that^ 
was then open, and placed her arm 
on the window sill, and after the 
tram had gone about eight miles the 
window fell upon the arm and in¬ 
jured it, the rule of res ipsa loquitur 
did not apply, and the passenger 
should have been nonsuited, although 
she testified she neither touched the 
window nor did anything else to 
cause it to fall —Saunders v Nor¬ 
folk & W. Ry. Co, 117 S.E. 4, 185 N. 
C 289, 29 A L R 1258. 

<6) Evidence that bum received 
by passenger from steam pipes be¬ 
neath seat in railroad coach was 
caused by railroad’s negligence, is 
insufficient, where heating system 
used was of standard approved type 
generally m use, there was no evi¬ 
dence that different or safer method 
was in use by any railroad, or could 
have been provided, or that appli¬ 
ances were defective or dangerous, or 
that any other person had received 
hums from pipes, and passenger us¬ 
ing car in usual and ordinary manner 
would not come m contact with pipes. 
—^Houston & T C R. Co. v. Werline, 
Tex.Civ.App, 84 S-W.2d 288, error 
dismissed. 

10. U.S. — ^Long V. Atlantic Coast 

Line R Co, S.a. 238 F. 919, 151 

C.C.A. 653. 
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Thus it is ordinarily a question for the jury wheth¬ 
er it was negligence to leave the vestibule connec¬ 
tion between two cars unlighted on a dark night,^^ 
or to leave the outside or trapdoor of the vestibule 
open, without a guard,^^ or whether a condition 
existed which, in the exercise of the care required 
of him, an employee of the carrier should have dis¬ 
covered and remedied, or warned the passenger 
thereof.i^ 


1. Operation of Gars 

Whether the tram, car, or other vehicle of the car. 
rier was negligently operated is a question for the jury, 
unless the state of the evidence is such as to permit or 
require the court to determine it. 

Unless the insufficiency, or the clear and undis¬ 
puted character, of the evidence makes it a ques¬ 
tion for the court,!^ the question whether or not 
the train or the car which caused the injury was, at 
the time, operated with the proper degree of care 
and skill is generally for the jury.^^ Thus it is 


Smith. V. Trfl.Tiaa.s City Public Serv¬ 
ice Co, 56 S.W.2d 838, 227 Mo App 
675 —^Tueleberg v. St Louis Public 
Service Co., App, 41 S W 2d 956 
Mont.—Garvin v. Butte Electric Ry. 

Co, 169 P. 40, 54 Mont 196. 

N.H.—Seaver v Manchester St. Ry., 
97 A. 220. 78 N.H 584. 

N.J—Agry v Pennsylvania R. Co., 
150 A. 401, 106 N"JLaw 476, re¬ 
versing 146 A 587, 7 N J.Misc. 579 
—^Holda V. Public Service Co-ordi¬ 
nated Transport, 168 A- 753, 11 N. 
JMisc 879. 

jSTT—Wyatt v. Interborough Rapid 
Transit Co, 172 N.T.S. 223 
N C —liindsey v Atlantic Coast Line 
R Co, 92 SE. 166. 173 NC. 390 
Ohio.—Olszowy v. Cleveland Ry Co, 
192 hr.B. 366, 47 Ohio App 529— 
Reis V Cincinnati Traction Co., 
13 Ohio NP.NS. 166. 

Okl—Chicago, R. I & P Ry Co v. 
Shelton, 273 P 988, 135 Okl 53— 
St Louis & S. P R Co V. Mc- 
Clam, 162 P. 751. 63 Okl. 75 
Pa—Orms v. Traction Bus Co, 150 
A 897, 300 Pa. 474—De Bouvier 
V Pennsylvania R Co, 107 A 775, 
264 Pa 443—Saunders v Altoona 
& Logan Valley Electric Ry. Co., | 
84 Pa.Super 385 | 

R. I—^Tomei v United Electric Rys. 

Co.. 163 A 479. | 

S. C—Hall V. Southern Ry. Co., 1601 
SE. 584, 162 S.C. 260. 

Tex.—^Houston Electric Co. v Bragg, | 
Com,App., 276 S.W. 641. affirming 
Bragg V. Houston Electric Co., Civ. 
App., 264 S.*W 245, motion over¬ 
ruled, Com App., Houston Electric 
Co V. Bragg, 280 SW 188—^Texas 
& Pac. Ry Co v Hanson, Civ 
App., 189 SW. 289, error refused. 
Wash—French v Spokane & 1. E. R 
Co, 172 P. 1159, 102 Wash. 236. 
10 C.J p 1074 note 25. 

Jury could infer carrier’s negli¬ 
gence, where trapdoor forming ap¬ 
parently safe part of vestibule floor 
of railroad car went down, injuring 
passenger.—Rogers v. New T?ork 
Cent. R. Co, 150 A. 357, 106 N.J. 
Law 394 j 

Where box car used for passengers 
In a soldier’s action for injuries 
sustained by falling from the door 
of a box car, it was for the jury to 
decide whether, as a practical thing. 


guards or the like had been designed 
and put in use to such extent that 
the earner should have known of 
them.—Gainer v. Hines, 184 N Y.S. 
768. 194 AppDiv. 21. ^ 

Electric shock 

In action by passenger on street 
car for injuries from electric shock, 
if explanation of defendant leaves 
case with no disputed fact, verdict 
may be directed, but if testimony 
presents disputed material facts, or 
if reasonably divergent inferences 
may be drawn by faii^minded men, 
from material facts not disputed, 
question is for jury, mere weight 
of evidence not being criterion as 
to whether case should go to jury. 
—^McKittnck V Public Service Ry. 
Co., 128 A 226, 101 NJLaw 262 

11 . U.S—^Bronson v Oakes, Mmn., 
76 P 734, 22 C.CJV. 520 
Ala—Clanton v. Southern R. Co, 51 
So 616, 165 Ala. 485, 27 LRA, 
N-S, 253 

12 - Ga—Central of Georgia Ry Co 
V Deas, 96 SE 267, 22 GaApp. 
425 

N J —Potter V Pennsylvania R Co-, 
174 A. 734, 113 NJLaw 441. 

10 C J. p 1075 note 28. 

13- U S —Chesapeake & O. Ry Co 
V. Burton, C.CAW.Va, 62 F 2d 
110, 88 ALR. 756, certiorari de¬ 
nied 53 S.Ct. 507, 288 US 617, 77 
L.Ed. 990. 

Ala.—Atkmson v Dean, 73 So 479, 
198 Ala 262 

Conn.—^Dunne v. Connecticut Co, 195 
A. 183 

Mass.—^Poulos V Labbe, 195 N.B. 
893—Scott V. Boston Elevated Ry. 
Co., 176 NE. 530, 276 Mass. 21. 
Mo—Vortriede v. St. Louis Public 
Service Co, App.. 58 S.W.2d 492 
R.I.—^Bmes V United Electric Rys. 
Co., 133 A. 624. 

BATiapia peel on. doorsiU 

Evidence, in a passenger’s action 
for injuries received when he step¬ 
ped on a banana peel and fell to 
the ground, held to authorize sub¬ 
mission of the issue of the carrier's 
negligence in permitting the banana 
peel to remain upon the doorsill — 
Ft. Worth & D. C Ry. Co v- Yantis, 
Tex.Civ.App., 185 SW. 969, error re¬ 
fused. 


14, Ala—^Moslev V. Teche Lines, 
166 So. 800, 232 Ala. 110. 

10 C J p 1075 note 30. 

Eirection of verdict for defendant 
required or proper 

(1) In action for death of person 
riding on drover’s pass.—^Texas & N 
O R Co. V. McElheny, Tex Civ App, 
294 S.W 287 

(2) In action by passenger for m- 
juries from being struck by open¬ 
ing of coach door by flagman while 
passenger was stooping to pick up 
suit case, where the evidence showed 
that injury resulted from mere ac¬ 
cident and was not due to any neg¬ 
ligence of railroad company or its 
servants.—^Louisville & N R Co v. 
Bunnell, 104 So. 344, 20 AlaJ^pp. 
583. 

(3) Where jolt of car or closmg 
of door on passenger’s hand, or both 
m combination, did not warrant flnd- 
mg of carrier’s negligence—Carani- 
cos V. New York, N. H & H. R Co, 
178 NB. 542. 277 Mass 364 

(4) Testimony that passenger, 
standing on car platform as tram 
was entering station, was thrown off 
his feet and lost hold on guard rail 
because of allegedly unusual and 
extreme jolt is insufficient, as matter 
of law, to show railroad’s neghgence, 
wherd train’s speed was six miles 
per hour, and there was no evidence 
of defect in car or track or of care¬ 
lessness m running tram—^MdBZay v 
Boston & M R. R., 188 NE. 390. 284 
Mass. 606. 

15- U.S—New York Cent. R Co v 
Johnson, CCA.Mo., 27 F2d 699, 
certiorari granted 49 S.Ct. 27, 278 
US. 590, 73 LEd 523, reversed 
on other grrounds 49 S-Ct. 300, 279 
US. 310, 73 LEd. 706. amended 49 
set. 417-—New York, N H & H 
Ry Co. V Kilby, Mass, 233 P. 252, 
147 C.CA 258. 

Ark .—Wt Smith Light & Traction 
Co. V. Phillips, 206 SW 453, 136 
Ark 310. 

Cal—Homey v. Dillingham, 253 P. 

970, 81 Cal App. 443. 

Colo.—Colorado Springs & Interur- 
han Ry Co. v. Reese, 169 P. 572, 
69 Colo. 1 

i Conn.—Belledeau v. Connecticut Co, 
I 149 A. 127, 110 Conn. 625, followed 
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generally a question for the jury as to whether 
the carrier was negligent as to the overloaded or 
overcrowded condition of the car;^® or whether it 
was negligent as to the rate of speed at which the 
car was running at the time of the accident 


whether it was negligent in failing to keep a prop¬ 
er lookout;^® whether it was negligent as to caus¬ 
ing a passenger to fall or to be pushed or thrown 
from the car,^^ such as by reason of its crowded 


in Gavanangrh v Connecticut Co, 
149 A 131, 110 Conn. €98—Sacks v. 
Connecticut Co, 146 A. 494, 109 
Conn 221. 

Ill.—Kaldunski v. Chicagro City Ry. 

Co, 250 IlLApp. 475 
Ky —Adams v. Hilton, 110 S.W 2d 
108S, 270 Ky. 818—Consolidated 

Coack Corporation v. Hopkins, 14 
S.W 2d 768, 228 Ky. 184. 

Md—Washington & K Ry. Co. of 
Montgomery County v. SnUivan, 
110 A 478. 136 Md. 202. 

Mass —Moulton v. Boston Elevated 
Ry. Co., 127 N.E. 886, 236 Mass. 
234—^Mercier v. Union St. Ry. Co., 
125 N.E 181, 234 Mass. 85. 

Mich.—Borski v. City of Wakefield, 
215 N.W 19. 239 Mich. 656—Bury 
V. Detroit United Ry., 164 H W. 
460. 198 Mich. 447, 

Mo.—Delfosse v. Umted Rys. Co. of 
St Liouis, 201 SW. 860—Jordan 
V St. Louis Public Service Co., 
App., 103 S W.2d 552, quoting Cor¬ 
pus Juris text—Carter v. Wells, 
App, 40 S.W.2d 725—^Lincoln v 
St. Louis-San Francisco Ry. Co., 
7 S.W.2d 460. 223 Mo App. 46— 
Hellar v Kansas City Rys. Co., 
App, 237 SW. 811—Willi V Unit¬ 
ed Rys Co. of St. Louis, 224 SW 
86. 205 Mo.App. 272 
H J —Van ieuren v Erie R Co., 157 
A 545. 10 N J Misc. 6—^Benedetto 
V. Hudson & M R. Co., 156 A 37, 
9 N J Misc 758—Anthony v. Pub- 
hc Transit Co, 130 A. 895, 3 N.J. 
Misc 1204 

Ohio—Northern Ohio Traction & 
Light Co V. Jenkms. 3 Ohio App. 
161. 

Or.—^Lamm v. Silver Falls Timber 
Co, 277 P. 91, 133 Or. 468, re¬ 
versed on other g^rounds 286 P 
527, 133 Or. 468, rehearing denied 
'291 P. 375, 133 Or. 468. appeal dis¬ 
missed 51 S.Ct. 214, 282 U.S. 812. 
75 LBd. 727. 

Pa.—Sperry v. White Star Lines, 172 
A. 646, 315 Pa. 361—^Bickel v. Reed, 
179 A. 762, 118 Pa Super. 335. 

R.L—Keefe v. United Electric Rys. 

Co.. 195 A. 599. 

10 C,J. p 1075 note 29. 

V^ligence of taxicali driver 

If the driver of a cab saw ot, if 
reasonably alert, ought to have seen 
a hole in the street, and apprehend¬ 
ed that danger to the passengers 
was likely to result from driving 
mto it, considering the speed at 
which he was moving, and could 
have avoided the hole, then thp court 
would not have been warranted in 
holding, as matter of law. that his 
conduct did not involve neghgence. 


—O’Connell v, Quaker City Cab Co, 
84 Pa.Super. 323. 

Operation with knowledge of defect 
In action for injuries to a pas¬ 
senger on a Jitney bus, when a tire 
exploded raising the floor under 
plaintiff so as to strike and inflict 
injury, and three times before the 
explosion the driver had left his seat 
to observe the source of a peculiar 
noise emanating apparently from the 
wheel, whether defendant was negli¬ 
gent in operation of the bus was 
properly a question for jury—Klor- 
an V. Drogm, 123 A. 760, 99 N.J.Law 
422, 31 A.L.R. 1191 
Operation in tunnel 

Testimony showing that, when 
passing through a tunnel half a mile 
long, the traiTiTinen did not close the 
transoms or windows of a passenger 
coach, that the quantity of smoke 
and gas entering the car was very 
unusual, nearly suffocating passen¬ 
gers. and tending to show that the 
fireman stoked the engine immedi¬ 
ately before entermg the tunnel, is 
sufficient to require submission of 
the question -of negligence of the I 
railroad company to the jury—Cm-| 
cmnati, N. O. & T. P. Ry. Co. v. | 
Ball, C-CwATenn., 288 F. 173. 

16. Minn.—Oletzky v Great North¬ 
ern Ry. Co.. 169 N.W. 715, 141 
Minn. 218. 

Mo.—^Jordan v. St. Louis Public 
Service Co., App., 103 S W.2d 552. 
N. J.—^Egner v. Hudson & M. R. Co., 
162 A 554. 109 N.J Law 367 
N.Y.—Allessi V. New York Rapid 
Transit Corporation, 297 NY.S 
1011, 163 Misc 815—Dashew v. 
Interhorough Rapid Transit Co., 
175 NYS, 875. 

OkL—Sand Spring Ry. Co. v Smith, 
203 P 207. 84 Okl. 211. j 

Wash—Carton v. Eyres & Seattle 
Drayage Co., 201 P. 737, 117 Wash. 
536. 

10 C J. p 1075 note 31. 

Tiolataon of ord^»«—"ce capacity 

As the violation of an ordinance 
fixing the carrymg capacity of street 
cars would be negligence, m an ac¬ 
tion for injuries to passenger thrown | 
to floor of car m which she was 
standing when motorman made emer- j 
gency stop, question of whether or¬ 
dinance fixmg carrying capacity of 
street car was violated is for jury 
—Sullivan V. MmTieapolis St. Ry. Co., j 
200 N.W. 922. 161 Minn. 45. 

17- U.S. —Nevin Bus Lines v- Rite- 
nour, C-CAOhio, 61 P2d 637— 
Mareimss vl Sheeran, C.CJLN.Y., 
31 F.2d 976. I 


Cal —Gntsch v Pickwick Stages 
System, 22 P 2d 554. 131 Cal App. 
774 — ^Holt V. Yellow Cab Co. of 
San Diego, 12 P.2d 472. 124 CaL 
App. 385. 

Md—^Washington, B. & A E. Ry. Co. 

V. State, 113 A 338. 137 Md. 538. 
Miss.—^Pickwick Greyhound Lines 
V Silver, 125 So. 340, 155 Miss. 
765. 

Mo.—Unterlachner v Wells, 296 S. 
W 755, 317 Mo 181—^Tmunons v. 
Kurn, App., 100 SW.2d 952—Ale- 
wel V East St. Louis & S. Ry. Co., 
App. 26 S.W.2d 869 
NY—Rogers v Burke, 241 N.Y.S. 

414, 229 App Div. 361. 

Ohio.—A. F. Waite Taxi & Livery 
Co. V. McGrew, 16 Ohio App 219. 
Or—Odrlin v. Dugan, 1 P.2d 599, 137 
Or. 140. 

Pa.—^Petn v. Pittsburgh Rys. Co., 
195 A. 107. 

S.C.—^Nelson v. Charleston & W. C. 

Ry. Co. 121 S.E. 198, 92 S C. 151. 
Tenn. — Tennessee Coach Co v. 
Young, 80 S W.2d 107, IS Tenn 
App. 592 

10 C.J. p 1075 note 32. 

BvidCT.ce held insn-fficient to go to 
the jury on the question of negli¬ 
gence as to the rate of speed.— 
Bowlmg Green-Hopkmsville Bus Co- 
V Edwards, 59 S.W 2d 584, 248 Ky. 
684—10 CJ. p 1075 note 32 CcJ. 

18. Mont.—^Fisher v. Butte Electric 
Ry. Co., 249 P. 1043, 77 Mont 85. 
The amount of vigilance required 
of a bus driver as a carrier of pas¬ 
sengers while driving along street 
car tracks is a question for the jury. 
—Simmons v. Pacific Electric Ry. 
Co., 212 P. 637. 60 Cal App 129. 

19- U.S.—Giger v. New York. N. H. 
& H. R. Co., CC.A.N.Y.. 60 F.2d 
63. 

Ala—Birmingham Electric Co. v- 
Glenn, 141 So. 537, 224 Ala. 620 
CaL—^Mudrick v Market St. Ry Co, 
App.. 74 P.2d 328. 

HI.—^Roberts v Economy Cabs, 2 N- 
E2d 128, 285 Ill App 421. See 
Roberts v. Chicago City Ry. Co., 
205 Ill App. 594. 

Mo. — Pietzuk V. Kansas City Rys- 
Co. 232 S.W. 987, 289 Mo. 135— 
Daly V. Pryor, 198 S.W. 91, 197 
Mo.App. 583. 

N.J.—Wall V. G. R. Wood, Inc, 197 
A- 41, 119 N.J.Law 442—Ryan v. 
Pubhe Service Ry. Co., 134 A. 650, 
103 N.J.Law 145—Schott v. Weiss, 
105 A 192. 92 NJ.Law 494. 

N.Y.—Libaris v. Murray, 299 N.Y.S. 
184, 252 App.Div 781—McKinney 
V. Canadian Pac. Ry. Co, 213 N. 
T.S. 168. 216 AppDiv. 786. 
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condition,*® or by a sudden and unusual lurch, jerk, [ manner as to cause sudden and unusual stops, lurch- 
or jolt of the car,*l or whether it was otherwise es, jerks, or jolts, thereby causmg injury.** 
negligent in operating the tram or car in such a 


Tex—Haskins v. Panhandle & S F. 
Ry Co, CivApp., 89 S.W 2d 831. 
error dismissed. 

10 C.J. p 1075 note 33 
aOu Mo—Meyers v. Wells, 273 S-W- 
110 . 

Ohio—^Beierla v. Hockenedel, 157 N. 

E 573, 25 Ohjo App. 186. 

Pa.—^Panek v Scranton Ry. Co, 102 
A. 274, 258 Pa. 589 
10 C J. p 1076 note 34. 

21- TT.S—Great Northern Ry Co. v 
Shellenbargrer, C C A Or, 54 F 2d 

606, certioran denied 52 S.Ct. 580, 
286 U.S. 555. 76 LEd. 1290--Min- 
neapolis, St. P & S S M Ry. Co. 

V. Galvin, CCAMieh., 54 F 2d 
202, certioran deified 52 S.Ct. 407, 
285 US 551. 76 LEd 941. 

Cal—Gnmpel v San Diegro Electric 
Ry. Co.. 172 P. 605. 178 Cal. 166. 

Ill —^Norton v Richardson, App , 13 
NJB2d 868—Raphael v. Chicago &| 
West Towns Rys., 11 NE.2d 831.! 
293 Ill App 58 

Ky —^Louisville & N R. Co. v Burk, I 
268 SW. 844. 207 Ky. 1. 

Mass—^Danofsky v Boston Elevated 
Ry Co.. 117 NE. 4. 228 Mass. 97. 
Mich.—^Larskowski v. Detroit United 
Ry, 159 N-W 530. 193 Mich 409 
Mo.—Meyers v. Wells, 273 SW 110 
—^Dunn V, Alton R. Co., App., 88 
S W 2d 224—^Rooker v. Deering- 
Southwestern Ry. Co, 226 S.W. 69, 
206 MoA^pp. 79. 

Ohio —Stark Electnc R. Co. v. 
Brooks, 114 N.E. 245, 94 Ohio St 
324 

Okl—Chicago, R. I. & P. Ry Co. v. 

Larmon, 45 P 2d 76, 172 Okl. 461. 
Pa.—^Miller v. Pennsylvania R. Co, 
154 A- 924, 303 Pa. 524—^De Marchi 
V Central R. Co. of New Jersey, 
107 A 703. 264 Pa. 321—^Panek v. 
Scranton Ry. Co, 102 A. 274, 258 
Pa. 589 

Wis—^Markowitz v. Milwaukee Elec¬ 
tric Railway & Light Co., 271 N. 

W. 380. 

10 C.J. p 1076 note 35. 

22. U S.—Delaware, L & W R. Co. 
V. Byrne, C.C A-N J., 60 F-2d 268 
—Southern Pac Co. v. TTj>Tiion, C. 
CA.Cal, 9 F.2d 294. 

Ark—Arkansas Power & Light Co. 
V. Mart, 65 S.W.2d 39. 188 Ark- 
202—Hunter V. Mullins, 203 S.W 
590, 136 Ark. 520. 

D C.—Capital Traction Co. v. Lyon, 
24 F.2d 262, 57 AppJD.G 396. j 
Ill—^Heineke v. Chicago Rys Co,! 
116 NE. 761, 279 Ill 210, affirming 
199 Ill App 399—Kaldun^i v. Chi¬ 
cago City Ry Co., 250 Ill App. 475. 
Ky—Chesapeake & O. Ry. Co v. 
Hay. 88 S.W2d 318, 261 Ky 566— 
Chesapeake & O. R. Co. v. Hay, 58 
S.W.2d 228, 248 Ky. 69—McDei^l 


mott V. Louisville & N R. Co., 206 
SW. 6. 182 Ky. 22—Kentucky & T 
Ry. Co. V. Ball. 194 S W. 785, 175 
Ky 630—Louisville & N. R. Co 
V. Bland. 188 SW 468. 171 Ky 
424—^Louisville & N. R Co. v. Ash¬ 
ley. 183 SW 921, 169 Ky. 330, L. 
RA.1916E 763. 

La—^Wallace v. Shreveport Rys. Co, 
App. 175 So 86. 

Md—Washington Ry. & Electric Co. 

V. Anderson, 177 A 282, 168 Md. 
224—Western Maryland Ry Co v- 
Shatzer, 120 A 840. 142 Md. 274 

Mass—^Mendler v Town Taxi. 3 N 
E 2d 15—Revsbech v Boston Ele¬ 
vated Ry Co.. 175 N.E. 734. 275 
Mass 317—^Pickard v. Boston Ele¬ 
vated Ry. Co. 166 NE. 561. 267 
Mass 133—Werner v. Boston Ele¬ 
vated Ry Co, 160 N.E. 259, 262 
Mass 539—Gray v Boston Elevat¬ 
ed Ry. Co., 146 NE. 244, 251 

Mass 167. 

Minn.—^Underdahl v. Minneapolis St. 
Ry. Co, 259 NW 78, 193 Mmn. 
548—Sullivan v Mmneapolis St. 
Ry. Co, 200 NW. 922, 161 Mmn. 
45. 

Mo—^Xoomey v. Wells, 276 SW 64, 
310 Mo. 696—Elliott v Chicago. M 
& St P. Ry. Co„ 236 S W. 17— 
Crenshaw v. St. Louis Public Serv¬ 
ice Co, App, 52 SW.2d 1035— 
Paul V, St Louis Public Service 
Co., App., 46 S W 2d 910—Menden¬ 
hall V. Springfield Traction Co., 
App., 26 S W 2d 50—^Lincoln v. St 
Louis-San Francisco Ry Co, 7 S. 
W2d 460, 223 Mo.App. 46—^Rhodes 
V Missouri Pac. R. Co., 255 SW. 
1084, 213 Mo App. 515—^ETletcher v. 
Elansas City Rys. Co, App, 221 S. 

W. 1070—Shafer v. Kansas City 
Rys. Co, App., 201 S.W. 611— 
Husbands v.^ St. Louis Electric 
Terminal Ry. Co, App, 196 SW 
78—Cooley v. Dunham, 195 S.W. 
1058, 196 Mo App. 399—^Modrell v 
Dunham, App, 187 S.W. 561, 564 

Neb.—Wilson v Om^hs* & C, B. St 
Ry. Co., 157 N.W. 626, 99 Neb. 
693. 

N J —^Buckalew v. Eaton, 191 A 773, 
118 NJLaw 188—Cohn v. Public 
Service Co-Ordinated Transport, | 
162 A 641, 109 NJ.Law 387—Sem-i 
ner v. Public Service Co-ordinated j 
Transport, 151 A 624, 107 N.J 
Law 159. 

N.T.—Quinn v. Colonial Motor Coach 
Corporation, 195 NK 211, 266 NT 
584, reversing 275 N.Y.S. 634, 242 
AppDiv. 812—Fish v. Brooklyn & 

I Queens Transit Corporation, 285 
j N.T S 4, 246 App Div. 843—^Mintz 
I V. International Ry. Co, 165 N.T 
S 563, 177 App Div 942—Bergnnan 
V. Brooklyn & Queens Transit 
1 Corporation. 297 N.T.S. 727. 163 
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Misc 762—^Zemmel v. Interborough 
Rapid Transit Co, 172 N.Y.S. 162. 
Ohio.—^Wilkey v Cleveland Ry. Co, 
177 N.E. 637, 123 Ohio St 679— 
Cleveland Ry. Co. v Hunt, 156 N. 
B 133, 116 Ohio St 291—Feather- 
stone V. Cleveland Ry. Co, 167 N. 
E 606, 32 Ohio App 93—Cleveland 
Ry. Co V. Mueller, 166 NE. 391, 31 
Ohio App. 488. 

Pa,—^Young v. Pennsylvania R Co, 
129 A 91, 283 Pa. 234—Kleine v 
Pittsburgh Rys. Co., 97 A 395, 252 
Pa. 214—^Bickel v. Reed, 179 A 
762, 118 Pa Super. 335—^Dress v. 
Schuylkill Ry. Co, 83 Pa Super 
349—^Murphy v. Altoona & Logan 
Valley Electric Ry. Co, 81 Pa 
Super. 504—Bliss v Philadelphia 
Rapid Transit Co, 73 Pa Super 
173—Gould V. AUantic City R. Co, 
68 Pa Super 431 

RI—Rov V United Electnc Rys 
Co, 164 A 513 53 R.I. 122— 

Adiuns V. United Electric Rys Co, 
128 A 197, 46 RI 312. 

Tex—^Panhandle & S. F Ry. Co v 
Jones, Civ App., 105 S W 2d 443— 
Gulf. C & S. F. Ry Co. v. Bald¬ 
win, Civ.App., 2 S W 2d 520 
Wash—Humphreys v. City of Seat¬ 
tle, 281 F. 994, 152 Wash. 339, mod¬ 
ifying 277 P 834, 152 Wash. 339 
Wis—^Hanley v Milwaukee Electric 
Railway & Light Co, 263 NW 
641, 220 Wis 288—^Hanley v. Mil¬ 
waukee Electric Railway & Light 
Co, 263 NW. 638, 220 Wis. 281. 

10 C J. p 1076 note 36. 

Sufficiency of defendant’s ezpi*-'>s- 
tion 

(1) Whether prima facie case 

made by passenger m caboose in¬ 
jured by sudden stopping of tram 
was overcome by brakeman's uncon¬ 
tradicted testimony that such sudden 
stopping was caused by trespasser 
stepping on couplmg pm in climbing 
off car is for jury—Gibson v. South¬ 
ern Pac. Co, CCA Tex, 67 F 2d 

758, certioran denied Southern Pac. 
Co. V. Gibson, 54 S Ct 458, 291 U. 
S 673, 78 L.Ed. 1062 

(2) In action by passenger Injured 
when thrown to floor when street 
car made unusual and violent stop, 
whether. notwithstanding defend¬ 
ant's explanation, motorman exer¬ 
cised required care, is for jury — 
Karsey v. City and County of San 
Francisco, 20 P.2d 751, 130 C«l.App. 
655. 

(3) Trolley company’s explanation 
that sudden stop was to avoid col¬ 
lision with truck held insufficient 
to take case from jury in passen¬ 
ger’s personal injury action.—Di 
Paolo V. Philadelphia Rapid Transit 
Co.. 101 Fa.Super. 264. 
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m. Passing Oibsc VeMcles or Objects 

Whether there was any negligence in operation In 
passing other vehicles or objects is ordinarily a question 
for the jury. 

Whether in passing other vehicles or objects near 
the track the car was operated in a negligent man¬ 
ner, whereby the passenger was struck by such oth¬ 
er vehicle or object and injured, is generally a ques¬ 
tion for the jury.23 Thus it is generally a ques¬ 
tion for the jury as to whether notice or warning 
should have been given to the passengers of the 
danger of injury from such vehicles or objects.^^ 


Direction of a verdict for defendant is proper 
where there is insufficient proof of neghgence of 
the carrier in an action by a passenger allegedly 
injured when the car passed too near another vehi¬ 
cle or objcct.2® 

n. CoUisioiis 

Ordinarily It is for the Jury to determine whether 
the earner was guilty of negligence with respect to a 
collision in which a passenger is injured. 

It is generally a question for the jury as to 
whether the carrier was negligent with respect to 
a'colhsion between its trains or cars,26 or between 


Befnsal of peremptory instruction 
proper 

In an action "by passengrer for in¬ 
jury caused by a jerk or lurch, of 
car, where the evidence does not 
sustain the burden upon defendant 
under Code 1906 § 1985. to show free¬ 
dom from negligence—Gulf & S. I. 
R. Co V. Meyers. 75 So. 244. 114 
Miss. 458 

Evidence held insuffleient to go to 
Jury 

(1) Evidence insufficient to show 
unusual nature of jolts and jerks 
causing passenger to fall.—Viglas v. 
Boston. R. B & Xf. R. Co. 169 N E. 
780, 270 Mass 264 

(2) Evidence that Jolt, which caus¬ 
ed train passenger to place hand on 
door frame and door to close, was 
unusual—Caramcos v New York, N 
H & H R. Co, 178 N.E. 542, 277 
Mass. 364. 

(3) Evidence that two violent suc¬ 
cessive jerks of trolley car threw 
passenger forward and then back¬ 
ward against seat when she arose to 
leave car —Cutler v. Philadelphia 
Rapid Transit Co, 179 A. 434, 319 
Pa. 351. 

(4) Evidence merely showing sud¬ 
den stopping of street car which 
threw passenger, awaiting to alight, 
to floor.—^Hody v. Pittsburgh Rys 
Co, 178 A 302, 318 Pa 272-—Smith 
V. Pittsburgh Rys. Co, 171 A 879, 
314 Pa. 541. 

(5) Evidence merely showing sud¬ 
den jerk of street car which threw 
passenger violently to floor while 
walking in car.—McClusky v Shen- 
ango Valley Traction Co, 161 A 
424, 105 Pa Super. 275. 

(6) Elvidenee of sudden stopping 
or jerking of street car when auto¬ 
mobile struck side of street car — 
Cook V. Philadelphia Rapid Transit 
Co. 3 82 A 755, 120 Pa.Super. 665. 

(7) In passenger’s action against 
bus company for injuries received 
when passenger was thrown from 
seat when driver stopped bns sud¬ 
denly while moving at slow rate of 
speed, to avoid collision with auto¬ 
mobile which stopped suddenly in 


front of bus.—^Robinson v. Connecti¬ 
cut Co. 189 A 453. 122 Conn. 300 

(8) In an action for personal in¬ 
juries sustained as a result of the 
suddenness with which such train 
was attempted to be stopped, in a 
futile effort to avoid collision with 
an automobile on the track at a vil¬ 
lage highway crossing —^Letush v 
New York Cent R. Co, 267 IllApp. 
526. 

(9) In passenger’s action for in¬ 
juries on sudden stopping of turning 
street car, caused by collision be¬ 
tween automobile, caught by car's i 
overswing, and parked truck.— 
Wheeler v. Des Moines City Ry. Co, 
215 N W^. 950. 205 Iowa 439, 55 AL R 
473. 

(10) In bus passenger’s action for 
injuries resulting from fall caused 
when bus started after having 
stopped at intersection —Cohen v 
Surface Transp Corporation of New 
York, 289 N.Y.S. 678, 160 Misc. 247. 

(11) In passenger’s action for in¬ 
juries sustained because of jerk of 
street car which came after she had 
boarded street car and after car 
had been set in motion —Yager v. 
Marshall. 196 NE. 375, 129 Ohio 
St 584. 

(12) In action by passenger in¬ 
jured when hurled to the floor by 
jolting and jumping of a street car. 
—(h^wford V. Readmg Transit & 
Eight Co, 116 A 542, 273 Pa 74. 

(13) In street car passenger’s per¬ 
sonal injury action, based on fall fol¬ 
lowing sudden stop of car—^Iszard 
V. Philadelphia Rapid Transit Co., 
100 Pa.Super 240 

(14) In action for death of mail 
clerk —^Morrissey v. Union Pac R. 
Co. 249 P. 1064, 68 Utah 323. 

(15) On question of injury by will¬ 
ful negligence.—^Tuder v. Oregon 
Short Line R. Co.. 160 N.W. 785. 
135 Minn. 294, L.R.A1917C 86. 

(16) Where passenger, who sought 
to recover for personal injuries re¬ 
sulting from violent starting and 
jerloiig of street cax, stated that ear 
started violently, but there was no 
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evidence as to any unusual or violent 
startmg of car, nonsuit should he 
granted.—Uffelm^ v. Philadelphia 
Rapid Transit Co, 98 A. 574, 253 Pa 
394. 

10 CJ. p 1076 note 36 [b], 

23. Mass.—Finnegan v. Checker 

Taxi Co, 14 N.B 2d 127—Freedman 
V. Eastern Massachusetts St Ry 
CJo , 12 N E 2d 739. 

Mo.—Smith V. Kansas City Rys. Co., 
App , 204 S W. 575 

Pa—^Zaltouski v Scranton Ry. Co., 
165 A 847, 310 Pa. 531. 

RI—^Mousally v Umted Electric 
Rys Ck>.. 195 A 224. 

10 C J. p 1076 note 37. 

Refusal to instruct fox defemgaut 
held proper 

In a passenger’s action for injuries 
by reason of a lurch of the train, 
causing her arm to fall outside the 
window and strike a locomotive on 
a side track, it was not error to re¬ 
fuse an instruction to find for de¬ 
fendant because the testimony failed 
to show negligence in that the train¬ 
men testified as to the position of a 
“clearance post” beyond which loco¬ 
motives were not allowed to pass 
on the side track, and that it was 
impossible for one to extend an arm 
far enough out of the window to 
strike a locomotive on such side 
track, where they were contradicted 
by evidence that plaintiff’s arm did 
strike a locomotive on the side 
track.—Lancaster v Kmghton, Tex 
Civ App, 230 SW 876, dismissed for 
want of jurisdiction. 

24h Conn —^Maher v. Connecticut 
Ck>, 155 A 854, 113 Conn. 556, 77 
ALR 426 

10 C J. p 1077 note 38 
25h Mich —^Thomas v CJity of De¬ 
troit, 248 NW. 583, 263 Mich. 166, 
10 C.J. p 1076 note 36 [aj. 

2GL Mmn —Birdsall v Duluth-Su- 
penor Transit Co, 267 N.W. 363. 
Mo —^Hulen v Wheelock, 300 S W. 
479. 318 Mo. 502—Walquist v. 

Kansas City Rys. Co, 237 S.W- 
493, 292 Mo. 34—Ganz v. Metro- 
poUtan St R. CJo.. 220 SW. 490. 

Pa.—Zeaman v. Philadelphia Rapid 
Transit Co., 62 Pa Super. 463. 



§ 768 


CABRIEBS 


13 C.J.S. 


its train or car and the train or car of another 
carrier at a crossing-,27 or on the same track,28 or 
between the carrier’s conveyance and another vehi¬ 
cle at a street, road, or highway intersection,^^ 
or between its train or car and a wagon or other 


vehicle or object on or near the track,30 or be¬ 
tween a motor vehicle of the carrier and some oth¬ 
er vehicle or object on or near the street, road, or 
highway.31 

Where the evidence conclusively shows the neg- 


R I,—Chappell v. United Electric 
Rys. Co. 152 A 738. 51 R I. 148. 
Tex.—^Northern Texas Traction Co 

V. Cordova, CivApp, 252 S.W. 226. 
10 C J p 1077 note 39 

Wanton negrlig^ence 

Evidence that the engrineer of a 
railroad train at night had not slept 
for twenty-three hours, that he pass¬ 
ed and saw block signals showing 
that there was a train ahead, that 
he became drowsy and. without 
warning his fireman, fell asleep, and 
his train, passing a brakeman who 
had been sent back and who signaled 
him to stop, crashed at full speed In¬ 
to the tram ahead which was stand¬ 
ing at a station, tended to show such 
a reckless disregard of duty by the 
engineer as amounted to wanton neg¬ 
ligence, and required submission of 
that issue to the jury.—Davis v. Mc- 
Cree, C-C A.Ohio, 299 F 142, error 
dismissed 45 S Ct. 94. 266 U.S. 582, 
69 L..Ed. 452. 

27- Cal.—McNeil v. East Bay St. 

Rys. 32 P2d 598, 220 CaL 591. 
Mo.—^Bergfeld V. DnnhnTn, App, 228 
SW. 891. 

10 C.J p 1077 note 40. 

28. Mo.—^Morris V Umon Depot 
Bridge & Terminal R. Co.. 8 S.W. 
2d 11, 320 Mo 371. 

Tex—^Texas & F. Ry Co. v. Thomp¬ 
son, Civ.App , 286 S.W. 536. 

2 ft. Ark.—Arkansas Power & Light 
Co. V. Boyd, 65 S.W.2d 919. 188 
Ark. 254 

Cal—^Porbell v Pacific Electric Ry 
Co., 254 P 890, 200 Cal, 718-<;ros- 
by V Pickwick Stages, Northern 
Division. 264 P. 346, 88 Cal 

App. 799—Schropshire v. Pickwick 
Stages, Northern Division. 258 P- 
1107, 85 Cal App. 216. 

Conn—Di Rossi v. Connecticut Co., 
188 A. 926. 122 Conn. 372. 

Ind.—Yellow Cab Co v Rruszynski. 

App.. 196 NE. 136. 

Iowa.—^Moms v. La Bahn, 189 N.W. 
797. 194 Iowa 377. 

Md—Sun Cab Co. v. Reustle, 192 A- 
292—Stewart Taxi-Service Co v. 
Spencer. 132 A. 153, 149 Md. 635. 
Mass—^Turner v Berkshire St. Ry 
Co., 198 NE. 178—Cohen v. East¬ 
ern Massachusetts St Ry. Co., 165 
NE. 113, 266 Mass. 283—^Proio v. 
Eastern Massa<husetts St. Ry. Co., 
142 N.E. 255, 247 Mass. 474. 

Mo.—Gibson v. Wells, App., 258 S. 

W. 1. 

N.J —^Dickson v AckermpTi, 168 A. 

269, 111 N J.Law 583 
N.C.—Headen v Bluebird Transp. 


Corporation, 191 S.E. 331, 211 N.C. 
639. 

Okl—Oklahoma Ry. Co v. Mount, 9 
P 2d 11, 155 OkL 275 
Or—^Ramsdell v. Frederick, 285 P 
219, 132 Or 161. 

Pa.—Farrell w Boggs & Buhl. 106 A 
198, 263 Pa 221—Caplan v. Phila¬ 
delphia Rapid Transit Co., 92 Pa- 
Super 251 

R I.—Drewett v. TJmted Electric Rys. 
Co, 188 A 877—Fmlay v. Plante, 
160 A 865. 52 RL 325 
Va-—Hogan v. Miller. 157 S.E 540, 
156 Va. 166. 

Wis.—Carson v- 3Lieet, 203 NW. 394, 
186 Wis 566. 

Whether carrier should have pro¬ 
tected crossiiig by gates and flag¬ 
man is for 3 ury—^Lehigh Valley R 
Co. V. Ciechowski, CCA.N.Y., 10 F. 
2d 82, certioran denied 46 S Ct. 352, 
270 U.S. 654. 70 L Ed. 783 
Whether pis-intiff’s testimony re-1 
lieves defen^^mt of liability 
Whether plaintiffs testimony and 
inferences therefrom, in an action 
against a street railway company for 
injuries to a passenger in a collision 
between a street car and a motor 
truck, were such as to relieve de¬ 
fendant, which offered no testi¬ 
mony, from liability, is a question 
for the jury.—Cecil v. Wells, 259 S. 
W. 844, 214 Mo App 193. 

Freedom Irom negligence as a m^t 
ter of law 

Where jitney bus driver proceed¬ 
ed to cross intersection in front of 
car over which he had the right of 
way, and, on discovery that such 
automobile was turned so as to cross 
path of the jitney bus, turned m 
same direction as such automobile 
and could have avoided collision if 
such automobile had not struck the 
rear wheel of the bus, the driver 
did not as a matter of law fail to 
exercise the high degree of care 
which he owed his passenger.—^Mc¬ 
Caffrey v Automobile Liability Co, 
Limited, Mutual. 186 N.W 585. 176 
Wis. 230. 

30. Ala—Birmingham Electric Go. 
V. Mealing. 108 So. 511, 214 Ala. 
597—^Birmingham Ry., Light & 
Power Co v. Beal, 76 So. 1, 200 
Ala 409. 

Ga.—^Bailey v Georgia Ry. & Power 
Co., 124 S.B. 907, 32 GaApp. 7ft3. 
Ind—Ft. Wayne & Northern Bidisna 
Traction Co v. Parish, 119 N.E. 
488. 67 Ind.App. 597. 

Kan.—^Zimmerman v. Kansas City 
Public Service Co., 286 P. 669, 130 
E^an. 338. 


Mich—^Parr v City of Detroit, 262 
NW. 443. 272 Mich 659. 

Mo —^Zichler v. St Louis Public 
Service Co., 59 S W.2d 654, 332 Mo. 
902—^Moran v Kansas City Rys 
Co. App. 232 SW. 1111. 

NH.—Giguere v. Boston & M. R. R., 
167 A 561. 86 NH 294 

NY—^Plumb v. Richmond Light & 
R Co.. 135 NE. 504. 233 N.Y. 285, 
affirming 187 NY.S 38, 195 App. 
Div. 254—Rogers v. Burke, 241 N 
Y.S 414, 229 AppDiv 361—Wame 
V. Brooklyn Heights R Co., 162 
N Y.S. 455, 175 App Div 559 

Pa.—Welsh v. Jump House Wreck¬ 
ing Co. of Pennsylvania, 159 A 
170, 306 Pa. 228—^Riff v. Pittsburgh 
Rys. Co , 148 A. 102. 298 Pa. 256— 
Appenzeller v. Philadelphia Rapid 
Transit Co, 163 A. 387, 107 Pa. 
Super 319—Carradus v. Pittsburgh 
Rys. Co, 86 Pa.Super 159 

WVa—Koon v Monongahela West 
Penn Puhhc Service Co., 192 SE 
332 

10 C J p 1077 note 41. 

31- U.S—Southern Kansas Stage 
Lines v. Gibson, CCA Okl, 87 F 2d 
23 

Ark —Missouri Pac Transp Co. v. 
Norwood, 90 S W 2d 480 

HI —Garvey v Chicago Rys. Co., 
171 NE. 271, 339 Ill 276. 

Ky—Wilford v Cooper, 98 SW. 
2d 39. 266 Ky 64—McGraw v 

Ayers. 58 S.W 2d 378, 248 Ky. 

166 

Md —Cumberland & Westemport 
Transit Co. v Metz, 149 A. 4, 158 
Md 424, reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co v. Metz, 
51 S.Ct 40, 282 U.S 801, 75 LJEd. 
720 

Mo—Story v People's Motorbus Co. 
of St. Louis. 37 SW.2d 898, 327 
Mo 719—^Hurley v. Missouri Pac 
Transp. Co, App, 56 S.W 2d 620, 
certiorari quashed State ex rel. 
and to Use of Hurley v. Becker, 
66 S.W 2d 524. 334 Mo. 537—Myer- 
son V. People's Motorbus Co. of St 
Louis, App., 297 SW. 451—Steg- 
man v. People's Motorbus Co. of 
St. Louis, App., 297 § W. 189, 193w 

N.J—Schreiber v. Piiblic Service Co¬ 
ordinated Transport, 169 A. 629, 
112 N.J.Law 199—Fedor v. Skrivo- 
nek, 152 A. 448, 9 NJ.Misc. 7— 
Lunaski v. S Kosson 8b Sons. 149 
A. 760, 8 N-JMisc 265—Schaf- 

nacher v Gray Bus Line. 135 A. 
86, 4 N J.M 1 SC. 980—Kaltman v. 
Bocino, 126 A. 654, 2 N.J Misc. 
1125. 
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licence of the carrier’s employee causing the col¬ 
lision, a directed verdict for plaintiff is proper,^^ 
or the court may instruct the jury that defendant 
was negligent^^ 

When imcontradicted proof to overcome the pre¬ 
sumption of negligence arising from the happening 
of a collision is offered, the question then becomes 
one for the court 

When the evidence fails to show any negligence, 
the question of negligence is not to be submitted to 
the jury.35 

o. Derajlments; BnTming Off Boad 

The question of the negligence of a carrier whose 


tram or car is derailed, or whose motor vehicle runs ofF 
the road, is generally one for the jury. 

Whether the carrier was negligent with respect 
to the derailment of a train or car, by reason of 
which a passenger was injured, is generally a ques¬ 
tion for the jury,3® and, where there is evidence of 
neghgence, the question is for the jury, even though 
there is evidence that the derailment was caused by 
the acts of a third person,^^ or an act of God,^* 
or evidence tending to show that defendant exer¬ 
cised the highest possible degree of care.^® Sim¬ 
ilarly, whether a motor carrier was negligent is for 
the jury to determine in an action for injuries sus¬ 
tained by a passenger when a motor vehicle nms 
off the road.^® 


N C —Lajicaster v B. & BC CJoacli 
Line, 150 S.B. 716, 198 NC 107. 
Pa—^Browu v. Cunmngrham Cab Co., 
92 Pa Super. 356. 

Wis —^Dauplaise v. Yellow Taxicab 
Co, 235 NW. 771, 204 Wis 419. 

Collision, in tunnel 

Whether bus driver was negrligrent, 
m driving bus through tunnel at dis¬ 
tance of only fifteen feet from car 
ahead, was question of fact in a 
collision case.—Stille v Nevin Bus 
Lines. 143 A 413, 9 NJMisc. 449 

Siridence held insufficient to go to 
jury 

(1) Evidence, in passenger^s action 
for injuries sustained when bus 
standing on highway was struck by 
overtfl-kiTig motorist, as to whether 
bus should have displayed red light 
because of weather conditions, where 
motonst testified he saw bus as he 
rounded curve; also evidence of 
whether bus driver stopped bus on 
road when a clear view of bus could 
not be had from distance of one 
hundred and fifty feet m either di¬ 
rection so as to render bus compa¬ 
ny liable for injuries sustained by 
passenger when overtaking motonst 
collided with bus —Boileau v Wil¬ 
liams, 185 A. 429, 121 Conn. 432. 

(2) Evidence as to negligence in 
bus passenger’s action for injury 
when bus stopped suddenly m at¬ 
tempt to avoid collision with auto¬ 
mobile which stopped m front of it 
—Canton Motor Coach v. Hall, 189 
ISTE 505, 46 Ohio App. 516. 

Xlirectio]i of verdict for def<»ndant 
In passenger’s action for injuries 
against receiver of street railroad 
company, divergence between plead¬ 
ing of injury proximately resulting 
from collision between street car 
and automobile, and proof of injury 
caused by sudden stopping of street 
car immediately prior to collision 
with automobile constitutes a com¬ 
plete failure of proof and not mere 
variance, entitling receiver to di¬ 
rection of verdict.—Hughes v. Kiel, 
Mo.App., 100 S.W.2d 48. 


32- Cal.—^McCarthy v. Pacific Ellec- 
tric Ry Co, 255 P 868, 82 Cal App 
503. 

Tenn—^Memphis St Ry. v Mitchum, 
6 Tenn Civ A 227. 

33- Tex—Galveston Electric Co. v 
Biggs, Civ App, 14 SW.2d 307, er¬ 
ror refused 

34. NJ—Cox V Scott. 140 A 390, 
104 NJLaw 371, reversmg Cox v 
Rosenvmge, 135 A. 59, 4 N.J Misc 
949. 

35. NJ.—Cox V Scott, supra 

Wis —^Moen v. Madison Rys. Co, 254 
NW 643, 215 Wis. 253—Moen v 
Madison Rys. Co., 254 N.W. 641, 
215 Wis 248. 

36. TJ S —^Lehigh Valley R Co v 
Ciechowski', aC.AN.Y, 10 P.2d 82, 
certiorari denied 46 S.Ct 352, 270 
US. 654, 70 LEd. 783—^Panama 
R Co V Strohel, CCA-Canal Zone, 
282 F 52. 

Ala.—Central of Georgia Ry. Co v- 
Rohertson, 91 So. 470, 306 Ala. 
578. 

Ark —St. Louis-San Francisco Ry. 
Co. V. Cox. 283 S.W. 31, 171 Ark. 
103 

HI—Banter v St Itouis, S. & P. R. 
R, 218 111 App 565 

Iowa —Boston v Keokuk Electric 
Co., 221 N.W 508. 206 Iowa 753 
—Guthrie v. Muscatine, B. & S- 
Ry Co. 192 N.W 260. 

Mass—Gilchrist v. Boston Elevated 
Ry, 172 N.E. 349, 272 Mass 346 

Miss.—Columbus & G Ry. Co. v. 
Phillips, 133 So. 123, 160 Miss 390. 

Mo—^Trowbridge v. Flenung, 269 S. 
W. 610—Van Tresse v. Kansas 
City Public Service Co, 4 S.W.2d 
1095. 222 Mo.App. 671. 

ND—^Hurley v Chicago. M. & St. 
P: Ry Co., 189 NW. 322, 48 NB 
1251. 

Pa.—Ward v. Southern Pennsylvania 
Traction Co., 80 Pa Super. 394. 

S.C-—^Thompson v. Atlantic Coast 
Line R. Co.. 102 S.B. 11. 113 S 
C. 261. 

Tex.—^Heck v. San Antonio Public 
Service Co, Civ App., 255 SW. 811. 
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Va.—^Hines v Beard, 107 S.E. 717, 
130 Va 286. 

10 C J. p 1077 note 42. 

Duty of court 

After evidence for both sides is in, 
in action by passenger for injuries 
sustained in a derailment, and mo¬ 
tion IS made to take decision from 
jury, court has duty to determine 
whether evidence is equally balanced 
or preponderates for one side, and 
whether there is any reasonable 
hypothesis on which jury could base 
a finding of defendant’s negligence, 
and, if there is, to submit case to 
jury.—Virginia Electric & Power Co. 
V Lowry, Va,, 184 S.E 177. 

37- U S.—^Delaware, L & W R. Co. 
V Donahue, NY, 23S F. 770, 151 
CCA 620 

Pa—Audino v New Castle & Low^l 
Ry Co., 83 Pa Super. 257. 
Tampering with switch 

(1) In action by passenger for 
injuries sustained when train ran 
into open switch, question whether 
wreck was caused by malicious tam¬ 
pering with switch is for jury. 

U S.—^Delaware, L & W. R. Co. v. 
Donahue, N.Y., 238 F. 770, 151 C. 
CA. 620. 

Cal.—Sinan v. Atchison, T & S. F 
Ry Co, 284 P. 1041, 103 Cal.App. 
703. 

(2) Where passenger tram ran in¬ 
to open switch, negligence in em¬ 
ployees’ failure to notify train mas¬ 
ter that switch had been spiked is 
for jury—Sman v Atchison, T. & S. 
F. Ry. Co., supra. 

(3) Where tram wreck was caused 
by open switch, earner’s negligence 
m not discovenng condition in time 
to avert accident is for jury.— 
Sinan v Atchison, T. & S. F. Ry. 
Co., supra. 

33. Mo.—Bond v. St. Louis-San 
Francisco Ry Co.,' 288 S.W. 777, 
315 Mo. 987 

39;. Mo—Scheipers v. Missouri Pac. 
R Co., 298 S.W. 51 

43. Ky.—Consolidated Coach Corpo- 
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Where the presumption of negligence arising 
when a passenger is injured as the result of a de¬ 
railment has been rebutted by uncontradicted evi¬ 
dence, a directed verdict for defendant is proper,^^ 
although whether the presumption has been over¬ 
come has been held for the jury, even though de¬ 
fendant's evidence as to the cause of the derailment 

is imcontradicted,^2 


p. Setting Down Passengers 

Negligence of the carrier with respect to the setting 
down of passengers is generally a question for the jury. 

It is ordinarily a question for the jury under the 
evidence as to whether the carrier was negligent 
with respect to setting down a passenger,^^ such as, 
whether it was negligent in assisting or in failing to 


ration v. Earls* Adm’r, 94 S W 2d 
6, 263 Ky. 814—Consolidated Coach 
Corporation v. Wright, 22 S.W-2d 
108, 231 Ky 713 

Miss.—Oliver Bus Lines v- Skaggs, 
164 So 9. 174 Miss 201 * 

N J —Bavis V. Public Service Co¬ 
ordinated Transport, 174 A. 540, 
113 N JLaw 427 

K" C—Love V. Queen City Lines, 174 
SE 514, 206 NC. 575—^Berry v 
Inter-Carolina Motor Bus Co., 151 
SE 245, 198 N.C 817 
Pa.—Deacon v. Shea, 86 Pa'.Super 
373. 

Tenn—Greyhound Lines, Inc., v. 

Patterson, 14 TennApp 652. 

Wash—^Poropat v. Olympic Peninsu¬ 
la Motor Coach Co, 299 P. 979, 
163 Wash 78 

Evidence suficient to go to the jury 

(1) On evidence that after a tire 
on an auto stage blew out the stage 
ran about three hundred feet with 
no appreciable decrease in speed, 
struck a tree, overturned, and in¬ 
jured a passenger, whether driver 
exercised the proper degree of care 
cannot be determined as a matter 
of law in carrier's favor.—^McMillan 
V Anto Interurban Co., 221 P. 314, 
127 Wash. 625. 

(2) Where plaintiff showed injury 
while ndmg for hire and in usual 
manner on conveyance furnished and 
that injury was caused by defect in, 
or management of, conveyance, whicdi 
ran off the road, carrier’s evidence 
that he had exercised proper care 
in testing and inspecting conveyance 
did not destroy presumption arising 
from circumstances of accident, and 
ultimate question was for jury — 
Hayes v. Staples, 225 P- 417, 129 
Wash. 436 

43.- NJ—Glassmeyer ▼ Pennsylva¬ 
nia R Co.. 167 A 750, 11 N.J.Misc. 
675. 

Va—Virgmia Electric & Power Co. 

V. Lowry, 184 S.E. 177 
42. Pa —Shaughnessy v Director 
General of Railroads. 118 A 390, 
274 Pa. 413, 23 AL.R 1211—Doud 
V. Hines, 112 A 528, 269 Pa 182. 

43L TJ S.—Spiesberger v Michigan 
Cent R. Co..* Ill, 235 P. 864, 149 
CC.A 176. 

Ark.—^Missouri Pacific Transp. Co v 
Shai3>> 108 S.W.2d 579—^Missouri 
Pac. Transp Co. v. Robinson, 86 S 
W.2d 913, 191 Ark. 428. 


Cal —^Bnzzolari v Market St Ry. 

Co , 46 P 2d 783. 7 Cal-App 2d 246 
Ill—Paris V East St Louis Ry. Co, 
275 IlLApp 241. 

Iowa.—Olson v. Des Moines City Ry. 

Co., 170 NW. 466. 186 Iowa 384. 
Ky.—Cincinnati. N O & T. P. Ry. 
Co. V. Francis, 220 SW. 739, 187 
Ky 703, 

Mich—Chalker v Detroit, G., H. & 
M. Ry. Co, 173 NW 532, 207 Mich. 
138. 

Minn—^Leban v Range Rapid Trans¬ 
it Co 208 N.W. 533, 167 Minn. 40— 
Van House v. Canadian Northern 
Ry Co, 192 NW. 493, 155 Minn. 
57. 28 ALR. 357 

Mo—Chapman v. Kansas City Rys 
Co. 217 SW 290—Jordan v. St 
Louis Public Service Co., App., 103 
SW.2d 552—^McCormack v United 
Rys- Co of St Louis. App, 238 S. 
W 579—Chapman v. Kansas City 
Rys. Co, App, 217 S.W. 623. 

N.T—^Hams v. Brooklyn & Queens 
Transit Coiporation, 291 N.Y.S. 963, 
249 App Div. 749—^Morey v New 
York Cent R Co, 254 N.Y S 531. 
234 App.Div 210, affirmed 184 N.E 
148. 260 NY. 691 

N C.—Woods V North Carolina Pub¬ 
lic Service Co, 94 S E. 459, 174 N.C 
697, 1 ALR. 492 

N.D—Arnold v Minneapolis, St P. 
& S. S. M. Ry, Co.. 228 N.W. 456. 
59 ND. 59 

Ohio.—Jackson v Cleveland Ry. Co., 
146 NE 75, 111 Ohio St 631. 

Pa—Windle v. Davis, 118 A 503, 275 
Pa. 23—^Mmster v. Philadelphia 
Rapid Transit Co., 176 A 72. 115 
Pa Super. 562—^Mink v. Philadel¬ 
phia Rapid Transit Co, 93 Pa Su¬ 
per. 63—Pitts V Philadelphia Rapid 
Transit Co., 84 Pa Super. 395—^Hall 
V. Lehigh Valley R. Co., 74 Pa.Su- 
per. 52 

Va.—Walters v. Norfolk & W. Ry. 

Co. 94 S,E. 182, 122 Va. 149. 

Wash.—^Holm v. City of Seattle, 294 
P 261. 159 Wash. 618. 

W. Va —Kaufman v. Charleston 

Transit Co, 186 SE. 617. 

10 C.J. p 1078 note 43. 

Eegligaace as to passenger alightiiig 
from 1110-71119 traia. or car 

(1) Whether alightmg from a mov¬ 
ing tram was at the direction or m- 
vitation of the conductor and wheth¬ 
er giving such direction or invitation 
was actionable negligence are ques¬ 
tions for the jury.—Fullerton v. Chi¬ 
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cago Great Western R. Co., 199 N W 
93. 159 Minn. 475 

(2) Whether street car company 
was liable for injury to passenger 
falling on pavement after alighting 
from slowly moving car and being 
stru<^ by automobile is question for 
jury.—Fitzgerald v. Des Moines City 
Ry. Co, 207 NW 602, 201 Iowa 1302 

(3) Whether the earner was guilty 
of negligence m opening car doors 
while car was in motion, thereby m- 
viting the passenger to attempt to 
alight, IS a question for the jury 
Cal —Duffield v. Payne, 227 P 217, 66 

Cal App 767 

Iowa—^Fitzgerald v Des Moines City 
Ry Co., 207 NW 602, 201 Iowa 
1302. 

Mo—^Hibler v Kanesas City Rys. Co, 
237 S.W. 1014, 292 Mo. 14—Tillery 
V. Harvey, App., 214 S W. 246 
N J.—^Trimboli v. Public Service Co¬ 
ordinated Transport, 168 A 672, 
111 N.J Law 481 
10 C.J. p 1078 note 43 [a]. 

Evidance held insufficient to go to 
jniy 

(1) Evidence of railroad's negli¬ 
gence causmg death of passenger 
who fell from moving tram at desti¬ 
nation station—Carlson v. Boston & 
M. R R, 168 N.E 171. 269 Mass 60 

(2) Evidence of passenger mjured 
while alightmg from motor bus — 
Hoovis V. Bellmkoff, 246 N.Y.S. 62, 
138 Mise. 762. 

(3) Evidence as to whether motoi^ 
man who was in sole charge of car 
was negligent in moving car forward 
before passenger walked beyond 
overhang of the car.—Stemburg v 
Milwaukee Electric Railway & Light 
Co.. Wis., 266 N.W. 793. 

(4) Evidence of negligence of bus 
company, m respect of injuries to 
passenger while attempting to alight 
from bus—Doscher v Public Serv¬ 
ice Co-ordmated Transport, 149 A 
758, 8 NJMisc. 256. 

(5) Evidence as to railroad’s neg¬ 
ligence, in action agamst railroad 
for injuries sustamed by passenger 
who, after alightmg from car, had 
his leg run over by tram.—^Brooks v. 
Southern Ry Co, C.CAGa., 86 F2d 
920, certiorari denied 57 S Ct. 613, 
300 U.S. 674, 81 L.Bd. 880. 

(6) Fact that unassisted woman 
passenger with child in arms slipped 
and fell does not in Itself entitle her 
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g gCTst a passenger in alighting,** or in failing to J ling,*® or in suddenly starting or moving the car 
apply brakes so as to prevent the car from rol- | while a passenger was alightuig,*® or in suddenly 


to ffo to jury on issue of carrier’s 
negligence—Gatchell v. Boston Ele¬ 
vated By. Co., 130 NE. 94, 238 Mass. 
185 

(7) That plaintiff while alighting 
was crowded by other passengers and 
fell did not make question for jury — 
Ritchie V. Boston Elevated Ry. Oo, 
131 NB 67, 238 Mass. 473. 

44. Ala—^Mobile & O. R Co. v. Bai^ 
her, 56 So 858, 2 Ala.App. 507 
Ark—^Payne v Thurston, 230 SW 
561, 148 Ark 456. 

Ga—^Metts v. Louisville & N. R. Co., 
182 SE 531, 52 GaApp. 115 
Mo—^Mahaney v Kansas City. Clay 
County & St Joseph Auto Transit 
Co. 46 SW.2d 817, 329 Mo 793— 
Lackey v Missouri & K I. Ry Co, 
264 SW. 807, 305 Mo. 260. 

Pa—^Hager v Philadelphia & R Ry. 

Co.. 104 A 599, 261 Pa. 359. 

Tex—Wisdom v Chicago, R I & 
G Ry Co , Com App., 231 S W. 344, 
reversing Chicago, R. I. & G Ry. 
Co V Wisdom, Civ App, 216 SW. 
241—^Williams v. Galveston, H. & S. 
A Ry Co, Civ App., 196 S W 309 
—^International & G. N. Ry Co. v 
Williams, Civ App, 183 SW. 1185, 
error refused. 

10 C J, p 1078 note 44 
'Where duty to assdst not shown 
Carrier’s duty to assist sick, aged, 
or infirm passengers to alight de¬ 
pends on the circumstances of ease;! 
but, where there is no evidence that 
a passenger falls within such excep¬ 
tion to general rule, the submission 
of earner’s negligence in not assist¬ 
ing him to alight is reversible error. 
—Dickinson v. Tucker, 176 P. 949, 
74 Okl. 43. 

ISvidence insufficient to go to jury 
In an action against a street rail¬ 
road for injuries to alightmg passen¬ 
ger, in which the evidence showed 
that the passenger was a compara¬ 
tively young woman, with nothing to 
indicate that she was not physically 
strong and able to take care of her¬ 
self under ordmary circumstances, 
and that her mother, an older woman, 
had alighted alone in safety, and 
could have relieved the passenger of 
the baby in her arms if necessary, 
the submission to jury of whether the 
motorman’s failure to assist the pas¬ 
senger In alighting with the baby In 
her arms was negligence is error.— 
Southwestern Gas & Electric Co. v. 
Nichols, TexCiv.App., 254 S.W 515. 
45w Mass —^McAvoy v. Boston Ele¬ 
vated Ry. Co, 175 N.E. 103, 275 
Mass. 9 

4©. D.g.—Virginia Public Service Co. 

V Silver, C.CA.Va., 68 P2d 230. 

Ala—Smith v. Southern Ry. Co., 164 
So. 903, 231 Ala. 381—Birmingham' 
Electric Co v. Guess, 131 So. 883, 


222 Ala 280—Mobile Light & R 
Co. V. Gallasch. 97 So. 733. 210 Ala. 
219—Central of Georgia Ry. Co v 
Williams, 84 So 633, 17 AlaApp- 
259. 

Anz.—^Phoenix Ry Co. of Arizona v. 

Beals. 181 P 379. 20 Anz 386. 
Arki—^Missouri Pac. R. Co. v- Hin¬ 
kle, 109 S W.2d 433. 

Cal —^Baker v. Market St. Ry Co, 
11 P 2d 912, 123 Cal App 688—^Mur¬ 
ray V United Railroads of San 
Francisco, 193 P. 596, 49 CalApp- 
462 

Ill —Lundquist v. Chicago Rys Co , 

137 NE. 92, 305 Ill 106, affirming 
221 Ill App 654 See McConnell v. 
Chicago Rys Co. 199 IlLApp. 490. 

Iowa—^Havens v Omaha & Council 
Bluffs St Ry. Co, 207 N.W. 677— 
Walters v. Des Moines City Ry., 
179 N.W 865. 191 Iowa 196 
Ky —Chesapeake & O Ry Co v. 
Smith, 83 SW2d 488, 259 Ky 821 
—^Louisville & I R Co v White- 
sides. 270 SW. 19, 207 Ky 733— 
Johnson v. Louisville & N. R Co., 
200 SW. 50, 179 Ky. 81. 

Mass—^Mucci v. Boston Elevated Ry. 

Co, 159 N.E 513. 262 Mass 308 
Mich—^Tuttle V. Detroit, J. & C. Ry 
Co, 159 N.W 498. 193 Mich 390 
Mmn.—Larson v. Wisconsm Ry, 
Light & Power Co, 164 NW 666, 

138 Minn 158—^Benoe v Duluth St. 
Ry. Co., 164 NW. 662, 138 Minn. 
155 

Mo —^Lammert v. Wells, App., 282 S. 
W 487—Whitaker v Kansas City 
Rys. Co, App., 209 S W. 632—Da¬ 
vis V. Metropolitan St. Ry. Co , 
App,, 185 S.W. 1170. 

N.J —^Jackson v. Delaware, L & W. 
R. Co, 170 A- 22, 111 N.J Law 487 
—Schunck v. Central R. Co. of New 
Jersey, 168 A. 218, 111 NJLaw 
244, affirmed 171 A. 794, 112 NJ. 
Law 500 

NT—Schwartz v. New York & N.- 

5 Traction Co.. 174 N.T S. 147 
Or.—Carlson v. Portland Ry., Light 

6 Power Co., 254 P. 809. 121 Or. 
519. 

Pa.—^Hawkins v. Director General of 
Railroads. 121 A. 46. 277 Pa 213— 
Kozak V Philadelphia Rapid 
Transit Co., 92 Pa Super. 574—^Has- 
san V. Reading Co., 89 Pa Super 
592. 

RL—^Robishaw v. Umted Electric 
Rys. Co., 175 A- 477—^Broderick v 
Rhode Island Co., 104 A. 689. 

S C —Gladden v. Southern Ry Co., 
141 SB 90, 142 S.C. 492. 

Tenn.—N., C. & St L. Ry. v. Buch¬ 
anan, 7 TenmCivApp 56 
Tex.—^Mathews v. North Texas Trac¬ 
tion Co , Civ App , 243 S W. 718. 
Va—Virginia Electric & Power Co 
V. Walker, 148 SB. 694. 152 Va. 
883. 

W.Va.—Malone v. Monongahela Val- 
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ley Traction Co, 141 S E 440, 105 

W.Va 60. 

10 C J p 1078 note 45. 

IVaiiton negligence 

Inference of wanton conduct can¬ 
not be submitted, where requiring in¬ 
ference on inference that molorman 
was signaled to start while passen¬ 
ger was disembarking—^Birmingham 
Electric Co. v Guess, 131 So. 883, 222 
Ala 280. 

TV%a<«onable time to alight 

(1) What is a reasonable time for 
a street car to stop in dischargning 
passengers depends on the circum¬ 
stances of each particular case, and 
IS generally a mixed question of law 
and fact for jury determination.— 
Cain V. Kanawha Traction & Elec¬ 
tric Co, 102 S.E. 119, 85 W.Va. 434. 

(2) In a passenger's action for in¬ 
juries, conflicting evidence makes it 
a question of fact for the jury as to 
whether the station of plaintiff's des¬ 
tination was properly announced on 
arrival of the tram and whether she 
was allowed a reasonably sufficient 
time to disembark from the tram, 
circumstanced and conditioned as she 
was.—Gulf, C & S P Ry. do v. Con¬ 
ley, Civ App, 236 SW. 521, reversed 
on other grounds. Com.App., 252 S. 
W. 737, affirmed 260 S W. 561, 113 
Tex. 472, 32 A.L.R 1183. 

10 C J p 1078 note 45 £bj. 

Evidence heOLd i]isufficleii.t 

In passenger’s action for injuries 
sustained in falling when street car 
started, evidence warranted directed 
verdict for defendant—Desautels v. 
Massachusetts Northeastern St. Ry 
Co. 177 NB. 578, 276 Mass. 381—^10 
CJ. p 1078 note 45 Ea] 

Eemurrer to evidence 

(1) Testimony of passenger, fall¬ 
ing while alighting on sudden start- 

j mg of car, that she fell with head in 
j direction in which car was gomg, 
was not so contrary to physical law 
as to require sustaining of demurrer 
to evidence.—^Hoffman v Dunham, 
Mo.App , 202 S W. 429. 

(2) Plaintiff’s testimony as to the 
way he fell when open street car was 
suddenly started while he was alight¬ 
ing was not so contrary to physical 
or natural laws as to authorize sus¬ 
taining of demurrer to evidence.— 
Middleton v St. Joseph Ry, Light, 
Heat & Power Co, 195 S.W. 527, 196 
Mo App. 258 

(3) Testimony, m woman passen¬ 
ger's action against street railway 
company, that her injuries resulted 
from being dragged when seized by 
her right hand by the conductor as 
she was thrown by sudden startmg 
of the car was not such as to justify 
demurrer to the evidence on the 

I ground that the accident as described 
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or violently starting the car after stopping just be¬ 
fore reaching the alighting place and while a pas¬ 
senger was alighting or preparing to alight,or 
in suddenly increasing the speed of a car which had 
slowed down for the apparent purpose of allovring 


a passenger to alight and while he was attempting 
so to do,or in setting down a passenger at an im¬ 
proper time or place,or in failing to provide a 
reasonably safe place to alight®® or in failing to 


was a physical impossibility—Keith 
V Kansas City Rys. Co., Mo App-, 231 
SW. 1046 

Directiou of verdict for 

Undisputed testimony as to manner 
of operation of bus and plaintiff's in¬ 
jury warrants directed verdict for 
plaintiff in action for such injuries 
—Amsdill V. Detroit Motorbus Co, 
206 NW. 494, 233 Mich 150. 

ITonsnit 

A nonsuit is improper under evi¬ 
dence showing* that defendant's 
street car stopped on grade and 
plaintiff, about to alight, was injured 
when car suddenly and violently 
started and stopped.—^Lauh v Phila¬ 
delphia Rapid Transit Co., 97 Pa-Su¬ 
per. 323. 

Ark—Missouri Pac. R. Co. v- 
Berry. 241 SW. 888, 154 Ark. 210. 
La.—Nelson v. Vicksburg, S. & P. Ry. 

Co.. 75 So. 212, 141 La. 475. 

Mass—McNeil v. New York, N H. 
& H. R Co., 185 N.E. 471, 282 
Mass. 575. 

Mo—^Hays v. Metropolitan St, Ry. 

Co. App, 201 S.W 566. 

N-J—Scott V. Atlantic City & S. R. 

Co., 133 A. 239, 4 NJMisc 193. 
Tenn —^Young v. Gregory Bus Line, 1 
TennApp. 282, 

10 C J. p 1079 note 46. 

4ft, U S.—Spiesherger v- Michigan 
Cent R Co., Ul. 235 F. 864, 149 C 
CA. 176. 

Ohio—Grubbs v. Cmcinnati, L. & A. 

St. Ry Co. 17 Ohio NP.NS., 356. 
10 aj. p 1079 note 47. 

4ft- Ala.—TTammett v. Birmingham 
Ry.. Light & Power Co., 81 So 22, 
202 Ala 520 

Minn—Lentz v. Minneapolis & St. 
Paul Suburban R Co.. 160 N.W. 
794, 135 Mmn. 310 

Mo.—Gott V. Kansas City Rys. Co, 
222 S.W 827—Irby v. St. Louis 
Public Service Co, App., 82 S W.2d 
118—Watts V. Fleming, 298 SW 
107, 221 Mo App. 1123. 

N.J.—Smith V. Delaware. L & W- 
R. Co.. 99 A. 205, 89 N J.Law 643— 
Gore V. Delaware, L. & W R. Co., 
98 A. 389, 89 N J.Law 224. 

N.Y.—Krupmck v. Branikowski, 3 N 
E.2d 210, 271 N.Y. 612. reversing 
284 N.Y.S 407, 246 App Div. 782. 
Ohio.—Cmcinnati Street Ry. Co. v. 
Mueller, 200 N.E 770, 51 Ohio App. 
314—Cleverdon v. Lake Shore Elec 
Ry. Co., 20 Ohio Cir.Ct.N.S.. 550. 
affirmed 80 N.E. 1128, 75 Ohio St. 
618. 

Pa.—Gourlay v Philadelphia Rapid 
Transit Co, 100 Pa.Super. 419. 

10 C.J. p 1079 note 48. 


[ InvitatioiL to alight 

(1) Whether facts alleged author¬ 
ized conclusion that defendant had 
extended invitation to passenger to 
alight at other than regrular stopping 
place, is for jury—Waters v. Texas 
Electric Ry, Tex.Civ.App., 267 S.W. 
1005 

(2) In passenger’s action for inju¬ 
ries sustained when struck by an¬ 
other train while alighting, whether 
the situation at the rear end present¬ 
ed invitation to alight from forward 
end of particular car is question for 
jury.—Kinder v. Erie R. Co., 162 A- 
387, 109 N.JLaw 469. reversing 146 
A. 923, 7 N.J Misc. 637, following 
137 A 88. 103 N.JLaw 316. 
Svidmice held 

(1) To take to jury question of 
motorman's negligence, where street 
car stopped in middle, rather than at 
edge, of intersection, and fotmer pas¬ 
senger, after alighting, was injured 
by automobile —MacLeam v. Iowa 
Southern Utilities Co., 234 NW- 851, 
212 Iowa 555 

(2) Evidence of motorman's negli¬ 
gence in not warning or assisting 
passenger.—^Tefft v. Boston Elevated 
Ry. Co. 188 N.E. 507, 285 Mass. 121. 

(3) In action for death of passen¬ 
ger from being carried beyond his 
destination and put off at dangerous 
place, where he was killed by freight 
train while crossing tracks to reach 
his station.—Fernck v. Baltimore & 
O R Co.. 103 A. 559, 260 Pa. 176 
Kotor carriers 

(1) In action by taxicab passen¬ 
ger for injuries sustained when he 
was struck by automobile just after 
gettmg out of taxicab, whether taxi- 
‘cab driver bad so parked taxicab that 
there was space of more than fifteen 
feet of main-traveled portion of 
street left imobstructed is for jury 
—Checker Cab & Baggage Co. v. 
Harrison, 87 SW2d 32, 191 Ark. 564. 

(2) Where defendant stopped its 
bus in the middle of the street in 
discharging plaintiff as a passenger, 
whereby plamliff was injured by be¬ 
ing hit by an automobile unlawfully 
passing the bus on the right side, it 
was for the jury to determine wheth¬ 
er under the circumstances the driver 
of the bus might reasonably have 
anticipated that automobile drivers 
would pass the bus on the right- 
hand side.—Paris v. East St. Louis 
Ry. Co, 275 DlApp. 241. 

(3) In passenger's action against 
bus company for injuries sustained 
when her foot slipped off curb, while 
alighting from bus and attempting 
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to step onto curb about two feet 
from outer edge of bus step, whether 
company was negligent because of 
manner in which motorman drove 
bus alongside curb was for jury un¬ 
der evidence.—^Thomason v. Chicago 
Motor Coach Co., 10 N.E.2d 714, 292 
Ill App. 104 

(4) Whether proper care for motor 
bus passengers' safety requires that 
a particular bus should be driven to 
curb when 'it is reasonably con¬ 
venient to do so on a particular occa¬ 
sion may be presented as a fact ques¬ 
tion.—^Thomason v. Chicago Motor 
Coach Co., supra. 

(5) In taxicab passenger's action 
for injuries sustained when cab was 
struck by overtaking automobile 
while passenger was alighting, 
whether taxicab driver was negligent 
m stopping on street at place where 
it was likely that overtaking vehicle 
would be unable to pass to left or to 
stop because of street car rails and 
icy ruts is for jury —Paulos v 
Koelsch, 263 NW. 913, 195 Mmn. 603 

(6) Question of negligence of cab 
driver, m respect of injury to pas¬ 
senger struck by automobile, while 
alighting from cab in driveway on 
left side of street, was for jury.— 
Bien V. Meyers, 155 A. 480. 9 N.J. 
Misc 676. 

(7) 'WhethOT defendant operatmg 
motor bus, by stopping bus ten feet 
from curb, created dangerous condi¬ 
tion, constituting negligence, which 
caused injuries to passenger struck 
by automobile on alighting, is a ques¬ 
tion of fact for jury—Cleveland Ry 
Co. V. Crooks, 181 N.E. 102, 125 Ohio 
St 280. 

50. U.S—^Young v. Baldwin, C.CA. 
Ark, 84 F.2d 841. 

Axk.—^Beach v. Bhirdbn. Traction Co., 
203 SW. 834, 135 Ark. 542. 

Ga—^Holmes v Georgia Power Co., 
162 S.E. 403. 44 GaApp. 588. re¬ 
versed on other grounds Georgia 
Power Co v Holmes, 165 SE. 284 
175 Ga. 487. conformed to Holmes 
V. Georgia Power Co., 165 SB. 918, 
45 Ga.App 826. 

Kan.—^Kennedy v. Fleming, 221 P. 

249. 114 Kan. 853. 

Ky.—Cincinnati, N & C Ry. Co, v. 
Trenkamp, 295 SW. 866, 220 Ky. 
552—^Mayhew v. Ohio Valley Elec¬ 
tric Ry. Co.. 254 SW 202. 200 Ky. 
105 

Mass.—McManus v. Boston Elevated 
Ry. Co., 160 NE. 529, 262 Mass. 
519. 

Miss—GulJ^ort & Mississippi Coast 
Traction Cos v. Raymond, 128 So. 
327, 157 439. 
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provide or furnish reasonably safe means for a pas¬ 
senger to alight.®^ 

a. Care as to Persons Accompanying Passen¬ 
gers 

Ic Is generally for the jury to determine whether 
the carrier was negligent as to a person accompanying 
a passenger. 

Negligence of the earner as to a person who was 
injured while at its station or on a car for the pur¬ 


pose of meeting or accompanying passengers is gen¬ 
erally a question for the jury.® 2 

r. Proximate Cause of Injury 

It Is generally for the jury to determine under the 
evidence whether the negligence of the carrier was the 
proximate cause of the injury to the passenger. 

It IS ordinarily a question for the jury, under the 
evidence, to say whether the injuries for which re¬ 
covery is sought were proximately caused by the 
earner’s negligence or other wrong,®* or whether 


Mo —Caley v Kansas City, 48 S.W. 
2d 25, 226 Mo~A.pp. 934—^Brooks v. 
XTmon Depot Bridge & Terminal R 
Co., 258 SW. 724, 215 Mo.App. 643 
NJ.—^Malzer v. Koll Transp. Co., 156 
A. 639, 108 N J Law 296—Pabst v 
Public Service Ry. Co, 141 A. 773, 
104 ISTJ-Law 537. 

NTT.—Engel v Brooklyn & Queens 
Transit Corporation, 299 N T.S. 186. 
NC.—^Lane v. Southern By. Co., 134 
S.B 855, 192 N.C 287, 51 A.LR 
1114 

N D.—^B^ubion V. Minneapolis,, St- P. 
& S. S. M By. Co, 177 N.W. 371. 
45 ND. 269. 

Ohio.—Poebl v. Cincinnati Traction 
Co, 151 NE 806, 20 Ohio App. 148. 
Pa—Gerlach v. City of Philadelphia, 
157 A- 212, 103 Pa Super. 401—Eis- 
sell V. Hines, 78 Pa.Super, 179— 
Hall V Lehigh Valley R. Co., 74 
Pa Super. 52. 

Utah.—Barlow v. Salt Lake & U. R 
Co., 194 P. 665, 57 Utah 312. 

Va—Virginia Ry & Power Co v 
Taylor. 132 S E. 334, 144 Va 496 
10 C J. p 1079 note 49. 

Passenger aUghtiiig after snna.<iiiup 
Whether trolley company failed 
properly to safeguard passengers, 
where one stepped on screw m 
alightmg after smashup, is a ques¬ 
tion for jury.—Carradus v. Pitts¬ 
burgh Rys Co., 86 Pa.Super. 159. 

51. Ark.—Yazoo & M V R. Co v. 

Hill, 216 S.W 1054. 141 Ark 378 
Ga.—^Metts v, Louisv^le & N R. Co., 
182 SE. 531, 52 GaApp 115, 

Mo —Mahaney v. Kansa-*: City, Clay 
County & St. Joseph Auto Transit 
Co., 46 S.W.2d 817, 329 Mo 793— 
Tanner v. Chicago, R I. & p Ry. 
Co., App, 258 S.W. 730—Bate v. 
Harvey. App, 195 SW. 571. 

Or.—Helson v. United Rys Co., 166 
P 763. 85 Or. 427 

Pa —^Lawton v. Philadelphia Rapid 
Transit Co.. 151 A. 13. 300 Pa 532. 
Tex.—^Texas & N. O. R. Co. v. Parry. 
Civ.App., 1 SW.2d 760, reversed on 
other grounds. Com App, 12 S.W 2d 
997—Southwestern Gas & Electric 
Co. V. Nichols. Civ.App., 254 S.W. 
515—Williams v Oalveston, H. & 
S. A. Ry. Co., Civ App, 196 S.W. 
369—Wicduta Falls Traction Co. 


I V Berry, Civ.App., 187 S W 415, 
error dismissed. 

10 C J p 1079 note 50. 

I Where negligence not provima-te 
cause 

In passenger's action for personal 
[injury, court was not warranted m 
submittmg defendant's failure suf¬ 
ficiently to light front exit of car and 
step thereof where such failure was 
not the proximate cause of injury — 
Stout V. Chicago, R L & P Ry. Co, 

[ 200 N.W. 596, 198 Iowa 1017. 
j 52. U.S —^Lowden v McClung, C C. 

AArk. 80 F2d 694 
Ga—Central of Georgia Ry. Co v. 

Weathers, 108 SE 556. 27 GaApp 
i 375. 

Kan —Cannon v. Atchison, T & S. 
F Ry. Co.. 167 P 1050, 101 Kan 
363, L R.A.1918A 559. 

Mo.—^Lewis V. Illinois Cent- R. Co, 3 
SW.2d 371, 319 Mo 233 
Okl —St. Louis & S- F. R. Co. v. 
Stacy, 171 P, 870. 77 Okl 165— 
Chicago, B. I. & P. Ry Co v 
Brooks, 179 P. 924, 72 Okl 208. 

10 C J p 1079 note 51. 

OppoTtnnity to alight 
WThere plaintiff who had assisted 
his mother and two children to board 
defendant’s train, was injured while 
I alighting from the tram after it had 
! started, on the conductor's refusal to 
stop the train to let him off after 
being requested to do so and with 
notice of plaintiff’s object m board¬ 
ing the tram, the issue of negligence 
was for the jury.—Missouri, K & T. 
Ry Co of Texas v Churchill, Tex. 
Com. App., 212 S W 155, afBrmmg, 
Civ App, 171 S.W 517, rehearing de- 
med, Com.App, 213 S W. 253. 

53L Ala.—^Birmmgham Electric Co 

V Jones. 176 So. 203. 234 Ala. 590. 
Ark.—^Missouri Pacific Transp. Co 

V Sharp. 108 SW2d 579, 194 Ark 
405—^Reed v. Baldwin, 92 SW2d 
392, 192 Ark. 491—Checker Cab & 
Baggage Co v. Harrison, 87 S.W. 
2d 32, 191 Ark. 564—Missouri Pac. 
R. Co. V Hall, 53 S.W.2d 432, 1861 
Ark. 270—Ft Smith Traction Co. 

V Oliver, 46 SW2d 647, 185 Ark 
227—^Butler County R Co. v Law¬ 
rence, 250 S.W. 340, 158 Ark. 271— 
MiUs V. Franklin, 196 S.W. 928, 
130 Ark 80. 

CaJL—Laffierty V. Market St. Ry. Co., 
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45 P.2d 996, 7 Cal App 2d 698— 
Brizzolari v. Market St. Ry Co, 

46 P2d 783. 7 Cal App 2d 246— 
Duran v Pickwick Stages System, 
35 P.2d 148, 140 Cal.App. 103—Even 
V Pickwick Stages System, 293 P. 
700, 109 Cal.App. 636—Aydlott v. 
Key System Transit Co, 286 P. 456, 
104 Cal App 621. 

Conn.—Di Rossi v. Connecticut Co, 
188 A. 926, 122 Conn 372—Roden 

V. Connecticut Co, 155 A. 721, 113 
Conn 408 

Ga—^Norton v. Georgia Ry & Pow¬ 
er Co., 110 SB 459, 28 GaApp 16T_ 
Ill—Yashec v Spragrue, App, 13 N- 
E2d 868 

Ind—Pittsburgh, a. C. & St L. Ry. 
Co. V. Friend, 118 NB. 598, 70 Ind. 
App. 366. 

Iowa.—Fitzgerald v Des Homes City 
Ry. Co., 207 NW. 602. 201 Iowa 
1302—Kelly v Muscatine. B & S 
R. Co. 191 N.W 525, 195 Iowa 17 
—Carlisle v Davenport & M. Ry- 
Co. 159 NW. 667. 178 Iowa 224. 
Ky—McGraw v. Ayers, 58 S.W 2d 
378. 248 Ky. 166—Consolidated 

Coach Corporation v. Garmon, 26 
SW2d 20, 233 Ky 464—Kentucky 
Traction & Terminal Co. v Ro¬ 
man's Guardian, 23 S.W 2d 272, 
232 Ky 285—^Louisville & N R 
Co. V Rowland's Adm'r, 14 S.W 2d 
174. 227 Ky 841 

Md.—Cumberland & Westemport 

Transit Co v. Metz. 149 A. 4, 158 
Md 424, reargument denied 149 A 
565, 158 Md 421, and appeal dis¬ 
missed American Oil Co. v. Metz, 
51 set 40. 282 US 801, 75 LEd 
720—Washington, B & A. E'ectric 
R Co. V Pitch, 136 A. 529, 152 Md. 
137—^United Rys & Electric Co- 
of Baltimore v Perkins, 136 A. 50, 
152 Md 105—Stewart Taxi-Service 
Co. V Spencer. 132 A. 153, 149 Md. 
635. 

Mass.—BArtford v. Boston Elevated 
Ry. Co, 182 N.E. 476, 280 Mass. 
288—Gilchrist v. Boston Elevated 
Ry., 172 NE. 349, 272 Mass 346. 
Mich —Adelsperger v City of De¬ 
troit. 227 N.W. 694, 248 Mich. 399 
—Herter v City of Detroit, 222 N. 

W. 774. 245 Mich. 425. 

MiTin.—^Paulos V. Koelsch, 263 N.W* 
913, 195 Mmn. 603—Sullivan v* 
Minneapolis St. Ry. Co, 200 NW* 
922, 161 Minn. 45—Draves v. Mm- 
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they were caused by some act of the person injured, person.®^ 

as stated mfra § 803, or by the acts of some third On the other hand, where the facts are undis- 


neapolis & St P. Suburban R. Co., 
172 N.W 128, 112 Minn 321. 

Miss—Teche Lines v Keller, 165 So. 
303, 174 Miss 527—Hu^bes v. 

Gregory Bus Lines, 128 So. 96, 
157 Miss 374 

Mo—Schulz V St Louis-San Fran¬ 
cisco By Co, 4 SW2d 762, 319 
Mo. 8—Hulen v Wheelock, 300 
SW. 479, 318 Mo 502—^Bond v St 
Louis-San Francisco By. Co., 288 
SW. 777, 315 Mo. 987—^Hamilton 
V. Missouri Pac. By. Co., 270 SW. 
100—Weissman v. Wells, 267 S.W. 
400, 306 Mo 82—^Pinn v Terminal 
3EI. Ass’n of St. Louis, App, 97 S. 
W 2d 890—Alewel v. Bast St. Lou¬ 
is & S. By. Co., App, 26 S.W.2d 
869—Willi V. United Bys Co. of 
St. Louis, 224 S.W. 86, 205 Mo. 
App 272—Shafer v. Kansas City 
Bys Co, App, 201 S.W. 611. 

Neb —^Tighe v Interstate Transit 
Lmes, 263 NW. 483, 130 Neb 5— 
McCann v. Omaha & Council Bluffs 
Street By. Co., 222 NW. 633. 117 
Neb. 786. 

N.J.—Galamb v Ene R. Co, 156 A. 
128, 108 N.J.Law 7—Bussell v. 

Ihiblic Service By. Co., 139 A. 322, 
104 N.J Law 34—^McKittnck v. 
Public Service By. Co. 128 A. 226, 
101 N J.Law 262—^DenBleyker v. 
Public Service Co-Ordmated Trans¬ 
port, 164 A. 695, 11 N.JM 1 SC 101 
—Benedetto v. Hudson & M. B. 
Co, 156 A. 37. 9 NJ.Misc. 758— 
Sandler v. Hudson & M. R. Co, 
151 A. 99. 8 N.J.M 1 SC 537, affirmed 
156 A 459, 108 NJLaw 203. 

N.Y—Williams v New York Rapid 
Transit Corporation, 288 N.Y.S 
7-78, 248 App Bir, 765, affirmed 6 
N.E2d 58. 272 N.Y. 366—Fulton v 
Kalbach. 179 N.Y.S 664. 

N.C.—Cole V. Atlantic Coast Line R. 
Co.. 191 S.E. 353, 211 NC. 591— 
Lane v. Southern By Co., 134 S. 
E 855. 192 N.C. 287, 51 A.LR. 
1114 

H.D.—Hurley v. Chicago, M & St. 
P. By. Co.. 189 N.W. 322. 48 N. 
D. 1251. 

Ohio.—Community Traction Co v. 
Fre«»maii, 156 N E. 598, 116 Ohio 
St. 448—Beierla v. Hockenedel, 157 
NJEL 573, 25 Ohio App. 186. 

Okl—Trail v Tulsa St. By. Co, 222 
P. 950, 97 OkL 19—Muskogee Elec¬ 
tric Traction Co v. Latty, 187 P. 
491, 77 OkL 156—St. Louis & S. 
F. R. Co- V McClain. 162 P. 751, 
63 Okl 75. 

Pa —Finley v. Philadelphia Rapid 
Transit Co, 106 A. 786. 263 Pa. 
403—Kradel v. Pittsburgh, H., B 
& N C By. Co, 100 A. 128, 255 
Pa. 427. 

B.I—Keefe v. United Electric Bys. 
Co., 195 A. 599—^Drewett v. United 
Electric Bys. Co., 188 A. 877. 


SC—Hall V. Southern By. Co., 160 
S E 584, 162 S C 260—Anderson 
V. Hampton & Branchville R. & 
Lumber Co.. 132 SE. 47. 134 SC. 
185 

Tenn.—Greyhound Lines, Inc. v. Pat¬ 
terson, 14 TennA-pp. 652 
Tex—^Fort Worth v D. C. By Co. 
V. Miller. 247 SW. 503, 112 Tex. 
350—Galveston, H. & S. A By. 
Co V. Bell, 216 S.W. 390, 110 Tex. 
104, affirming. Civ App, 165 S W 
1—Greer v. Thanfian, Com App., 55 
S.W.2d 519, reversing, Civ.App., 34 
S.W.2d 378—Texas & N O By. Co. 

V. Books, ComApp., 292 SW. 536. 
affirming. Civ App, 283 SW. 622, 
rehearing denied. ComApp, 293 S 

W. 554—Balias By. Co. v. Warlick. 
ComApp., 285 SW 302, reversing. 
Civ App. 268 SW 512—^Texas & 
N. O. B, Co V. Ewmg, Civ.App., 
46 S.W 2d 398, error dismissed— 
Schaff V. Groi^on, Civ App, 214 S. 
W. 638—Southern Traction Co. v. 
Reagor, Civ.App. 186 SW. 272, er¬ 
ror refused—^Texas Midland R. Co. 
V. Sikes, Civ App., 185 SW. 412, 
error refused. 

Va.—Virginia By & Power Co. v. 

Taylor, 132 SE 334, 144 Va. 496. 
Wash—Tobin v. City of Seattle, 221 
P. 583, 127 Wash. 664—Carton v. 
Esrres & Seattle Brayage Co, 201 
P 737, 117 Wash. 536—Blystone v. 
Walla Walla Valley By. Co., 165 
P. 1049. 97 Wash 46. 

Wis.—Nelson v. Milwaukee Electric 
By. & Light Co, 222 N.W. 792, 197 
Wis. 513 

10 e.J. p 1080 note 52. 

Whether external cause alleged by 
defendant as causing injury was 
sole cause is question for jury — 
State ex rel St. Louis & San Fran¬ 
cisco By. Co. v. Baues, 290 S.W 425, 
316 Mo 474, quashing certiorari 
Whitlow V. St. Louis-San Fran¬ 
cisco By Co., App., 282 S.W. 525. 

Excessive speed 

In passenger’s action for injuries 
from overtummg bus, whether speed 
of fifty miles per hour caused bus 
to lose tire and overturn is for 
jury—Nevm Bus Lines v. Ritenour, 
CC.AOhio, 61 F2d 637—^10 C.J. p 
1080 note 52 [al. 

Joint and conciizzeiit ncfflifiTence 

(1) In street car passenger’s ac¬ 
tion against street railroad and a 
truck owner for injuries sustamed 
in a head-on collision between street 
car and truck while crossing bridge, 
whether collision was caused by 
jomt and concurrent negligence of 
truck driver m continuing race with 
an automobile crowding hiTw onto 
tracks of approaching street car and 
of street car motorman in -failing to 
stop car or keep a lookout was for 
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jury—^Pctri v. Pittsburgh Bys. Co., 
Pa., 195 A. 107. 

(2) Whether street railroad’s neg¬ 
ligence or wanton or intentional 
wrong, concurring with negligence 
of driver of automobile knocked 
against prospective passenger, proxi- 
mately caused her injury, was for 
jury—Alabama Power Co v. Bass. 
119 So. 625. 218 Ala, 586. 63 A L R l! 

(3) In passenger’s action against 
street railway and another company 
as joint tort-feasors, whether con¬ 
current acts of both or separate acts 
of either, were proxiinjite cause, was 
for the jury.—Georgia By & Power 
Co. V. Ryan, 100 S.E. 713, 24 Ga.App 
288. 

(4) Whether jomt and concurrent 
negligence of driver of truck and 
motorman of street car striking 
parked truck which injured intend¬ 
ing passenger was proximate cause 
of injury was for jury—^Louisville 
Taxicab & Transfer Co. v. Beno, 35 
S.W 2d 902, 237 Ky. 452. 

(5) Whether railroad’s negligence 
concurred with passenger’s aet m ac¬ 
cidentally applying emergency 
brakes, causing another passenger’s 
death when coaches broke apart, was 
for jury under evidence—Gulf, C. & 
S. F. By Co. v. Balle-w Tex.Com 
App, 66 SW-2d 659, reversing. Civ. 
App.. 39 S.W.2d 180. 

Physical facts 

(1) Whether plamtiff’s injury was 
a physically possible result of the 
negligence complained of is a ques¬ 
tion for the jury. 

U.S.—Virginia Public Service Co 
V. Silver. C.CAVa., 68 F 2d 230 
—^Frates v Thomas, C.CAOkl., 57 
F2d 535. 

Mass—^Burnham v. Boston & M. B 
R, 116 NE 735, 227 Mass. 422 
Okl.—A & A Taxicab Co. v. Bass. 
58 P 2d 567. 

10 CJ. p 1080 note 52 [d] <1). 

(2) When a previously injured 
person becomes a passenger, in his 
action for negligence causmg fur¬ 
ther injuries, extent of mjuries re¬ 
ceived m pnor accident and the ex¬ 
tent of mjunes received m stage ac¬ 
cident for which the earner would 
be liable are for jury.—^Poropat v. 
Olympic Peninsula Motor Coach Co., 
299 P. 979, 163 Wash 78. 

10 C.J. p 1080 note 52 [d]. 

54. Ark.—Baldwm v. Wingfield, 85 
SW2d 689, 191 Ark. 129. 

Cal—Johnson v. Pickwick Stages 
System. 291 P. 611, 108 Cal App. 
279. 

Conn.—Boileau v. Williams, 185 A 
429, 121 Conn 432. 

Ill.—Kanter v. St. Louis, S. & P. XL 
B.. 218 UlApp. 565. 
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puted, the question of proximate cause of an injury 
to a passenger is for the court and, where plain¬ 
tiff fails to prove that the negligence of the carrier 
was the proximate cause of the injury, there is no 
case for the jury,®® and it is proper for the court 
to grant a nonsuit or to direct a verdict for defend- 
ant.^- 

When injuries are sustained after the relation of 
passenger and carrier has terminated, whether the 
cause of the accident was too remote to allow com¬ 
pensation by way of damages is a question of law 
for the court®* 

s. Companies and Persons Liable 

On conflicting evidence it is for the jury to determine 
what company or person is responsible for the passen¬ 
ger’s injuries. 

Where the evidence is conflicting, it is a question 
for the jury as to which one of several companies 
or persons is responsible for the injuries,®^ or 
whether both or all were guilty of negligence.®® 
However, the liability of a defendant should not be 
submitted on insufficient evidence,®^ and, where the 
undisputed evidence shows that the sole proximate 
cause of the injuries was the failure on the part of 
one of two earners sued jointly to exercise the care 


and diligence to insure the safety of its passengers 
which is required by law, the court may grant a 
nonsuit as to the other carrier.®* Similarly, in an 
action against a carrier and another for injuries re¬ 
sulting from a collision, a binding instruction in 
favor of the carrier is proper where there is no 
showing of negligence on the part of the carrier,®* 
Where there is no proof that either defendant 
owned, operated, or had anything to do with the 
car causing the injuries, a verdict in favor of each 
defendant should be directed on request ;®4 but, 
when joint negligence is charged, and plaintiff is 
entitled to go to the jury as to one of defendants, 
a nonsuit as to all defendants is improper.®® 

While lessees of a station are not liable to permis¬ 
sive licensees in the absence of willful or wanton 
negligence, m a action by a passenger on a bus line 
for injuries received at the station of the lessees by 
reason of the condition of the premises, evidence 
of simple negligence is insufficient to take the case 
to the jury.®® 

t. Conditioiis and Operation of Elevators and 
Escalators 

Under and subject to the rules above discussed, the 
question of the negligence in the construction, main- 


Ky —^B-Iiine Cab Co. v I/ake, 110 S. 

W.2d 1083, 270 Ky. 763. 
ltd—Sun Cab Co v. Reustle, 192 A- 
292—Stewart Taxi-Service Co v. 
Spencer, 132 A. 153, 149 ’Md. 635. 
Mo —^Zichler v. St. Louis Public 
Service Co.. 59 S.W.2d 654,'332 Mo 
902—^Delfosse v United Rys Co. 
of St Louis, 201 SW. 860—^Tim¬ 
mons V. Kum, App., 100 S W 2d 
952. 

N.J.—^McPherson v. Hudson & M R. 
Co. 127 A. 23, 100 N.J Law 262. 
modified 128 A. 231, 101 NJ.Law 
262—Scilimbracca v. Central R. 
Co of New Jersey, 146 A. 665, 7 
NJ.M 1 SC. 635. aOlrmed 152 A 920, 
107 NJLaw 192 
10 C J p 1080 note 54. 

SSigBSil to start wbile passenifer is 
alig^lLtiiiiff 

In a passengrer’s action for inju¬ 
ries received on starting: of car be¬ 
fore she had aligrhted, question 
whether sigmal for startmg: of car 
was given by conductor or another 
passenger, as claimed by defendant, 
is, on conflictmg evidence, for jury. 
—^Lerch v Hershey Transit Co., 99 
A. 800. 255 Pa. 190. 

55b Ky,—^Louisville & N R. Co v 
Turner, 292 SW. 758, 219 Ky. 92. 
N.C—Garland v. Carolina. C. & O 
Ry., 90 SE 779, 172 NC. 638, L 
R.A.1917B 706. 

10 C.J p 1080 note 55. 

Sfi. U.S.—^Betcher v. Southern Pac. 
Co., aCULTex., 29 F.2d 735. 


Ill.—Coffin V. Chicago City Ry. Co, 
251 Ill App. 169 

Ky—^Louisville & N R. Co. v Fields, 
246 S.W 130, 197 Ky 135. 

NY—Dusenbury v. Delaware, L & 
W. R. Co.. 158 N.Y.S. 681, 95 Misc. 
24L 

Ohio.—Canton Motor Coach v. EEall, 
189 N.E 505, 46 Ohio App. 516. 

Tex.—Houston & T. C. R. Co. v. 
Werline, Civ.App, 84 S.W.2d 288, 
error dismissed 

Utah—Morrissey v. Union Pac. R. 

Co.. 249 P. 1064, 68 Utah 323. 

Wis.—^Moen v Madison Rys. Co, 
254 NW. 641. 215 Wis. 248. fol¬ 
lowed in 254 N.W. 643, 215 Wis 
253. 

10 C J. p 1080 note 56. 

57. Ark.—Lowden v. Scott, 95 S,W. 
2d 630, 192 Ark 887. 

Ga.—^Moseley v, Patterson, 107 S.B. 

623, 27 Ga.App. 133. 

Ky—Gray v Louisville Ry. Co., 211 
S.W. 560. 184 Ky. 182. 

Mass —^Finnegan v. Checker Taxi 
Co. 14 NE.2d 127. 

Mich—^Takacs v Detroit United Ry., 
207 N.W. 907. 234 Mich. 42. 

10 C.J. p 1080 note 57. 

58. N.J —Kelson v. Public Service 
R. Co., 110 A 919, 94 N.J Law 527. 

59. NC.—Myers v. Kirk, 135 SB. 
788. 192 N.C. 700 

Pa—Windle v Davis, 118 A- 503, 275 
Pa. 23 

10 aj. p 1080 note 58. 

1517 


Agrreement between defendants 

In action ag:ainst two railroads for 
personal injuries to a passenger, 
where it appeared that one had been 
running trams over the track of the 
other for fourteen years, the court 
did not err m submitting to the jury 
the question as to whether there was 
an agreement between thO roads — 
Texas & N. O. R Co v. Jones, Tex. 
Civ-App.. 201 S.W. 1085. 

GO. U-S—Southern Ry Co. v. Hus¬ 
sey. CC.A.MO.. 42 P2d 70. 74 A. 
LR. 1172, certiorari granted 51 S. 
Ct. 75, 282 U.S. 826, 75 LEd. 736, 
affirmed 51 S.Ct. 367, 283 U.S 136. 
75 L.Ed 908. 

CaL—Burke v. Dillingham, 258 P. 

627, 84 CaLApp. 736. 

Ky—Louisville Taxicab & Transfer 
Co. V. Reno, 35 S W.2d 902, 237 Ky 
452. 

Cl- N.C.—^Love V. Queen City Lines, 
174 S.E 514. 206 N.C 575. 

G2- Pa—Cleary v Quaker City Cab 
Co., 132 A. 185, 285 Pa. 241. 

10 C J p 1081 note 59 

63l Pa —Cole v. National Casket 
Co, 101 Pa.Super. 207. 

64. Mich —Randolph v. Detroit 

United Ry., 181 N.W. 44, 213 Mich. 

100 . 

65. Pa.—^Martin v. Steen, 167 A. 609, 
109 Pa Super. 263. 

6K N.C.—Goodwau v. Queen City 
Lines, 180 S.E. 661, 208 N.C. 323. 
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tenance, or operation of elevators or escalators whereby 
a passenger is injured is for the determination of the 
jury. 

In case of injury to a passenger on an elevator 
or escalator, it is generally a question for the jury, 
under the evidence, to say whether the owner or 
proprietor of the elevator or escalator was negligent 


with respect to its construction and maintenance,®^ 
or with respect to the manner in which it was op¬ 
erated at the time of the injury.®® On the other 
hand, the court must take the case from the jury 
when from all the evidence no negligence ap¬ 
pears.®® 


67. Ala—Ensley Holding* Co. v. 

Kelley. 158 So. 896, 229 Ala 650. 

Cal —^McKeon v Lissner. 223 P. 
965, 193 Cal 297 

]\^ 3 ,ss—^Levesque v. Hildreth & Rog¬ 
ers Co. 177 N.E 623, 276 Mass 
429—^Du Bois V. Boston Elevated 
Ry. Co., 176 NE. 920, 276 Mass. 
98. 

Mich.—Stapleton v. Furniture Ex¬ 
hibition Bldg. Co., 177 MW. 139, 
209 Mich. 385. 

Mo.—Grote v Hussmann, 223 S.W. 

129, 204 MoApp. 466. 

N. J —^Richter v L. Bamberger & Co, 
165 A- 289, 11 NJ.Misc 229. 

Wash.—Engstrand v Hartnett, 180 
P. 132, 106 Wash. 404. 

10 C J. p 1081 note 60. 

Safety devices 

(1) Whether appliances on eleva¬ 
tor were out of order, and to what 
extent failure to use safety appli¬ 
ances tended to show negligence, are 
questions for the jury—^Draper v. 
Cotting, 120 NE. 365, 231 Mass. 51. 

(2) Where state laws and munici¬ 
pal building code required doors of 
automatic elevators to be kept in 
safe operatmg condition and in good 
repair, evidence that plaintiff desir¬ 
ing to use elevator in defendant’s 
building fell into shaft by reason 
of defective condition of automatic 
elevator, which permitted door to 
be opened when elevator cab was at 
different floor, justifies submission 
of issue of defendant’s negligence to 
the jury under rule of res ipsa loq¬ 
uitur.—Cramer v. Mergard, 11 N-E. 
2d 108, 56 Ohio App 493. 

10 C.J. p 1081 note 60 [aj. 

Weight of evidence and credibility 
of witnesses 

In action for injury to passenger 
on department store escalator, cred¬ 
ibility of defendant’s witnesses and 
weight of their evidence was for 
jury—May Department Stores Co. v. 
Bell. aCLAMo., 61 P.2d 830. 

PiroTi-mi^te cause 

Evidence that plaintiff fell into 
shaft by reason of defective condi¬ 
tion of automatic elevator, which 
permitted door to be opened when 
elevator cab was at different floor, 
from which inference of negligence 
could be drawn under the building 
laws, with evidence that, on other 
occasions, door opened when cab was 
not at floor, which was known to 
lessee of premises, together with 
evidence that m openmg door plam- 
tiff-s fingers were caught and he was 


precipitated into shaft, makes a case 
for the jury on issue of proximate 
cause—Cramer v. Merg^ard, 11 N.E. 
2d 108, 56 Ohio App. 493. 

68 . IT S.—National Biscuit Co. v. 
Litzky, 22 F2d 939, C.CAMich, 
56 AL.R 853. 

Ala.—Johnson v Hopkins, 105 So. 
663. 213 Ala 492 

Cal.—Parsons v. Easton, 195 P- 419, 
184 Cal. 764 

Ky—Otis Hidden Co. v. Newhouse. 

264 S.W. 731, 204 Ky. 324. 

Md.—O’Neill & Co v. Crummitt, 190 
A. 763 

Mass.—^Harrington v. Little, 174 N. 
E. 237. 274 Mass 81—Waters v. 
Cotting. 116 NE 824, 227 Mass. 
405. 

Mich.—Sikora v. Pellowcraft Club, 
161 N.W. 826, 195 Mich 49- 
Mo—Hesemann v. May Department 
Stores Co., 39 SW.2d 797, 225 Mo. 
App 584. 

N.T.—Kantrowitz v Bergmann, 163 
NY.S. 996, 177 App.Div 190. 

Pa.—Bell V. City of Pittsburgh, 146 
A. 567, 297 Pa, 185, 64 A.L.R. 1542 
—^Petne v. Kaufm«Tin & Baer Co, 
139 A. 878, 291 Pa. 211—McKhight 
V. S S. Kresge Co., 132 A. 575, 285 
Pa. 489. 

R. I.—Vroomau v. Shepard Co., 190 
A. 452 

Wash.—^Davis v. Burke, 156 P. 525, 
90 Wash 495. 

Wis.—^Brendlson v Ed, Schuster & 
Co., 168 N.W. 198, 167 Wis. 566 
10 C J. p 1081 note 61. 

Whetheir elevator operator was in 
elevator at tune of accident is a 
question for jury.—^McKnight v. S. 

S. Kresge Co, 132 A. 575, 285 Pa. 
489. 

Negligent starting of Elevator 

Because elevator operator received 
instructions to go ahead from pas¬ 
senger who had nothing to do with 
operation of elevator, he was not re¬ 
lieved of duty of exercismg care in 
starting, whether duty of attention 
to plaintiff’s decedent was excused 
by the talk was a question for the 
jury, at most.—Sikora v Fellowcraft 
Club. 161 N.W. 826, 195 Mich. 49. 

iKiokont 

In passenger’s action for injuries 
sustamed while leaving elevator, 
whether operator failed to keep a 
proper lookout before closing door, 
to ascertain whether anyone was 
leaving elevator, is for jury.—City 
Nat. Bank v. Pigott, Tex.CivJi.pp., 
270 S.W. 234. 


Aggravating drcnmstances 

In action under Rev St 1919 § 4217, 
for death of elevator passenger, evi¬ 
dence that doors of elevator would 
not latch, which was known to oper¬ 
ator and manager of building, and 
that operator attempted to run ele¬ 
vator from basement knowing of 
such condition, makes the question 
whether facts constituted aggravat- 
mg circumstances one for jury — 
Williams v. Short, 268 SW 706, 219 
Mo-App. 99, transferred. Mo., 263 S. 
W. 200. 

Idability of company operating 

In a passenger’s action against 
elevator company for injuries in fall 
of elevator m courthouse, refusal to 
direct verdict for the elevator com¬ 
pany IS not error where the company 
was operating the elevator, which 
had not yet been accepted by the 
county —Otis Elevator Co v. Wal- 
stad. CCA.Fla.. 37 F 2d 895. 

Pro’vimate cause 

(1) In action for death on eleva¬ 
tor, where decedent was caught be¬ 
tween floor of elevator and wall, 
submission of question of probable 
cause to jury is proper. Cause of 
death, where decedent suddenly fell 
while ridmg on elevator and was 
caught between elevator and wall, is 
a question for jury—Strobel v. 
Park, 140 A. 877, 292 Pa. 200, 57 A 
L.R 253. 

(2) In passenger’s action for in¬ 
juries sustained while leaving ele¬ 
vator, whether operator’s failure to 
keep proper lookout constituted neg¬ 
ligence which was proximaie cause 
of accident is for jury.—City Nat. 
Bank v. Pigott, Tex Civ.App., 270 S. 
W 234. 

10 C.J. p 1080 note 52 [ej. 

69- Cal-—Schwerin v H. C Capwell 

Co, 34 P.2d 1050. 140 CaLApp. 1. 

10 C J p 1081 note 62. 

Evidence h^d ixisufflclent for jury 

(1) In customer’s action for inju¬ 
ries sustained when thrown to floor 
while leaving aseendmg escalator m 
defendant’s store—Wordell v. Shep¬ 
ard Co, RI., 192 A. 464. 

(2) Evidence as to operator’s neg¬ 
ligence m not discovering presence 
of old baupmi skm.—Ensley Holding 
Co. V. Kelley. 158 So. 896, 229 Ala. 
650 

(3) Evidence as to whether de¬ 
fendant knew or should have known 
of presence of banana peel m its 
passenger elevator.—Thomas v. J. 
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§ 769. Instructions 

a. In general 

b. Requests for instructions 

c. Invading province of jury 

d. Conformity to pleadmgs and evidence 

e. Instructions as to proximate cause of 

injury 

f. Instructions as to presumptions and 

burden of proof 

a. In General 

In actions by a passenger against a carrier for per^ 


sonal injuries, the rules of civil actions generally and 
actions for negligence require that the court properly 
instruct the jury as to the law applicable to the facts, 
and the duty or degree of care required of the carrier un¬ 
der the particular circumstances. 

Instructions, in an action by a passenger against 
a carrier for personal injuries, are governed by the 
rules applicable to instructions in civil actions gen¬ 
erally, and more particularly in actions for neg¬ 
ligence. Thus, in such an action each party is en¬ 
titled to instructions covering his theory of the 
case,^® and in its charge to the jury the court must 
correctly state the law applicable to the facts,"^^ do- 


Samuels & Bro, 132 A 8, 47 B I. 206, held proper, althougrh plaintiff’s evi- 
reargument denied 132 A 386. dence was to the contrary—Wiard v 


(4) In an action for injuries in 
passenger elevator in oflBlce building, 
it was error for the court to submit 
to the jury whether or not it was 
negligence not to furnish a device 
which would prevent the elevator 
being moved while the doors were 
open, the only evidence concerning 
such device being that such device 
was used m department stores and 
apartment houses, and opinions of 
experts that such devices were not 
practicable in an office building — 
Getty V Hutton, 188 P. 10, 110 
Wash 124. 

70. Ky—Chesapeake & O. R. Co. v. 

Hay, 58 SW.2d 228, 248 Ky. 69. 
Mich.—Chalker v Detroit, G. H. & 
M. By. Go, 173 N.W. 532, 207 
Mich 138. 

Mo—Wiard v. DunTiam, 210 S.W 
873 

10 C J. p 1081 note 66. 

Proper instructions stated 

In action for injuries to passen¬ 
ger who was injured, as he claimed, 
when thrown by sudden jerk from 
steps after tram had stopped at 
his station and had started to leave 
it, wherem defense was that plain¬ 
tiff stepped from train —^Louisville & 
R Co V Burk, 268 S.W. 844, 207 
Ky. 1. 

Xustmctions held proper 

(1) Instruction in an action for 
the death of an alleged passenger, 
sufficiently submitting the defense 
that deceased did not mtend to pay 
any fare and had no right on the 
tram and was a trespasser —Payne 
V. Allen, 110 SB 345, 28 Ga.App 8, 
reversed on other grounds 116 SB 
640, 155 Ga. 54, conformed to 116 S. 
B. 642, 30 GaApp. 80 

(2) In action against street rail¬ 
road for injuries to passenger, in' 
view of defendant’s evidence, an m- 
struction that the mere fact that 
the conductor was on duty and in 
charge of the car did not deprive 
him of his right to defend his per¬ 
son, and that, if plaintiff attempted 
to strike him without bemg first 
assailed* plamtiff could not recover. 


Dunham, Mo, 210 S.W. 873. 
Instruction held erroneous 

An instruction that, as plaintiff 
has introduced no evidence that mo- 
torman of defendant’s street car 
struck decedent pursuant to instruc¬ 
tions by defendant, jury must find 
that he did not do so pursuant to 
any such instructions, is error, plain¬ 
tiff’s theory bemg that motorman 
was actmg tmder defendant’s in¬ 
structions in answering conductor’s 
emergency call, and hence that de¬ 
fendant was liable for any Injuries 
resulting from motorman’s negligent, 
wanton, or tortious act m perform¬ 
ing duty while so acting—^Galloway 
V United Railroads of San Francis¬ 
co, 232 P. 491, 69 CalApp. 770. 

71- Cal.—Gritsch v. Pickwick Stages 
System, 22 R2d 554, 131 CalApp 
774 

Conn—Petrillo v. Kolbay, 165 A. 346, 
116 Conn. 389. 

Ill—^Bernier v Illmois Cent. R. Co., 
213 HlApp. 530. See Benson v 
Chicago City Ry. Co, 20S IllApp 
613—^Horst V. St. Louis Electric 
Terminal Ry Co, 199 IlLApp 169 
Ind—^Mishler v. Chicago, S. B & N. 
I. Ry. Co. 122 HE. 657, 188 Ind 
189 

Kan.—Cloud v Kansas-Oklahoma 
Traction Co, 173 P 338, 103 Kan 
249, 7 A.L R. 1671. 

Mmn —Germ v Chicago, M. & St. 
P. Ry. Co, 158 N.W. 630, 133 

Minn. 395 

Mo.—May v Chicago, B & Q. R. Co., 
225 SW 660, 284 Mo. 508 
Okl—Chicago, R. I & P. Ry Co. 

v. Dizuey, 160 P 880, 61 Okl 176. 
Wash—Osborne v. Galusha, 254 P. 

1086, 143 Wash. 127 
10 C J p 1081 note 67. 

Instractioxis held proper and suffix 
dent 

(1) Generally 

Ala.—Bradford v. Birmingham Elec¬ 
tric Co., 149 So 729, 227 Ala. 285. 
Ill —See Hemeke v. Chicago Rys Co, 
199 IU.App. 399, affirmed 116 N.E. 
761, 279 HL 210 

Ky —Arnett v. Chesapeake & O.- Ry. 
Co., 248 S.W. 1040, 198 Ky. 491. 
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Mo —Unterlachner v. Wells, 296 S. 
W. 755. 317 Mo. 181—^Kirk v. Kan¬ 
sas City Terminal Ry. Co, App.. 
27 S.W 2d 739 

H J —^Leech v. Hudson & M. R Co . 
174 A 537. 113 NJ.Law 366, af¬ 
firmed 178 A 754. 115 JST.J.Law 
114. 

NY.—Conti V. New York Cent. 'R. 
Co., 176 NYS. 365, 187 App.Div. 
829. 

Pa —^Bowman v. Pennsylvania R Co , 
149 A 877, 299 Pa. 558, certiorari 
denied 51 SCt. 27, 282 US 849, 
75 L Ed 752. 

Tenn.—^Yellow Cab Co. v. Teller, 9 
Tenn.App 416. 

Vt —Desmarchier v. Frost, 99 A 
782. 91 Vt. 138 

10 aJ p 1081 note 67 [aj (1) 

(2) As to who is an employee — 
Interurban Transp. Co. v. Reeves, 
108 S.W2d 594, 194 Ark. 332. 

(3) As to liability of a carrier for 
negligent acts of persons assisting 
passengers.—Interurban Transp Co. 
V. Reeves, supra 

(4) In an action for assault by 
an employee. 

D.C —Capital Traction Co v. Mor¬ 
gan, 44 App.D.C 237 
Mo.—^Parris v. Deenng Southwest¬ 
ern Ry. Co, App., 227 SW. 1071 
—Dorton v. Kansas City Rys. Co, 
224 S.W 30. 204 Mo.App 262— 
Flynn v. St Louis Southwestern 
Ry. Co.. App. 190 S W. 371. 

10 C.J. p 1081 note 67 [a] (2) 

(5) In actions for injuries sustain¬ 
ed by an intending passenger, or 
when boarding a train or car 

U S.—^Boston Elevated Ry. Co. v. 
Teele, Mass., 248 F. 424, 160 C.CA 
434 

Conn —^Moyles v. Connecticut Co., 
160 A 307, 115 Conn. 80. 

Mass—^Harrington v Boston Elevat¬ 
ed Ry. Co., 118 N.B. 880, 229 Mass. 
421. 2 AL.R. 1057. 

Mo—Vogts v Kansas City Rys. Co., 
App.. 228 SW. 526—Burkett v. 
Missouri Pac. R. Co.. App., 208 S. 
W. 104. 

10 C.J p 1081 note 67 Ca] (4). 

(6) In actions for injuries from 
starting of car before passenger was 
seated. 
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AlSL—^Bradford v. Birmingham Elec¬ 
tric Co, 149 So 729, 227 Ala. 285 
Ark.—Arkansas Power & Light Co 
V Mart, 65 S.W.2d 39. 188 Ark. 
202 . 

(7) In actions for injuries from 
sudden jerks, jolts, or stops. 

Ark.—^Harris v. Bush, 196 SW. 471, 
129 Ark 369 

Conn.—^Lawlor v. Connecticut Co., 
186 A. 491, 121 Conn 511. 

Mo.—Simmons v "Wells, 20 S.'W.2d 
659, 323 Mo 882—^Laycock v. Unit¬ 
ed Rys. Co. of St Louis, App., 227 
S.W 883, certified questions an¬ 
swered 235 S.W. 91. 290 Mo. 344. 

(8) In acUons by passenger, in¬ 
jured in a collision 

Ga.—Atlanta & W, P. R. Co. v. Reese. 

110 SE 750, 28 GaApp. 275. 
Mass—^Tuttle v. Connecticut Valley 
St. Ry Co., 132 hr.B. 360, 239 

Mass 553. 

Mo.—Blinchlow v. "Rans"*! City, K V. 
& W. Ry. Co, 264 S W 416—^Berg- 
feld V Kansas City Rys. Co, 227 
SW 106. 285 Mo. 654 
N" Y —^Norris v. National Biscuit Co., 
215 NYS. 478, 216 App.Div. 462 
R.I—^Houghton v. Baillargeon, 167 A. 
115. 53 RI 475. 

(9) In actions for injuries to 
alighting passenger. 

Mo.—^Relford v. Kansas City Public 
Service Co.. 50 SW2d 171 
Pa.—^Pitts V. Philadelphia Rapid 
Transit Co., 84 Pa Super. 395. 
Wash.—ITollmeyer v Tacoma Ry & 
Power Co, 164 P. 229, 95 Wash 
595. 

(10) In actions for injuries to an 
alighting passenger by a sudden 
jerk, stop, or movement of the car 
Ala —^Birmingham Ry, Light & Pow¬ 
er Co V. Gray, 71 So. 689, 196 Ala 
653. 

CaL—^Baker v. Market St Ry Co, 
11 P2d 912, 123 ClalApp. 688 
Ind —^Indianapolis Traction & Ter¬ 
minal Co. V Thornburg, 125 N.E 
57. 74 Ind App 642. 

Mass—^McNeil v New York, N. BL & 
H. R. Co, 185 N.E 471, 282 Mass. 
575. 

Mo.—^McMahon v. Kansas City Rys. 
Co., App, 233 S.W. 64—^Morris v. 
Kansas (hty Rys Co, App., 223 
S.W 784 

10 CJ. p 1081 note 67 [a] (3). 

(11) In an action for setting down 
a passenger at an improper place 
—Gulfport & Mississippi Coast Trac¬ 
tion Co. V Raymond, 128 So. 327, 157 
Miss. 439—^10 C J. p 1081 note 67 [a] 
( 6 ). 

(12) In an action for injumes to a 
passenger after alighting from car. 
—Gulfport & Mississippi Coast Trac¬ 
tion Co. V. Raymond, supra. 

(13) In actions for injuries to per¬ 
sons accompanying passengers. { 


Ga—Central of Georgia Ry Co. v. 

Hill. 94 S.E. 50, 21 GaApp 231. 
Mo.—^Lewis V. Illinois Cent. R Co, 
50 S.W.2d 122. 

(14) In an action for mjuries to 
caretaker of stock. 

Ind—^Heed v. Gummere, 136 N.E. 5, 
192 Ind. 227. 

Tex.—^Roberts v Ft Worth & D C 
Ry. Co, CJivApp, 229 SW 954. 

(15) In actions for mjuries to 
passengers on a mixed tram—^Mil¬ 
lers Creek R Ck> v. Blevins, 205 S 
W. 911. 181 Ky. 800. 

(16) In actions for injuries to ele¬ 
vator passenger 

Ark —WilliamsnEchols Dry Goods 
Co. V. Wallace. 219 S.W. 732. 142 
Ark. 363. 

Mass.—^Draper v Cotting, 120 N.E 
365, 231 Mass 51 

Mo.—^McDermed v. Baker, App, 20 
S.W2d 597 

Wash.—^Davis v Burke, 156 P 525, 
90 Wash 495. 

10 CJ. p 1081 note 67 [aj (11). 

(17> In actions for injuries to pas¬ 
sengers on escalators—^Hesemann v. 
May Department Stores Co., 39 S W. 
2d 797, 225 Mo App 584 

(18) As to effect of violation of 
statute as evidence of neghgence — 
Finnegan v Checker Taxi Co., Mass., 
14 N.B 2d 127 

(19) When an action for injuries 
caused by the act of trainmen in 
shutting car door while plaintiff an 
mtending passenger, was on the car 
steps, whereby he was jolted to the 
ground, was not based solely on the¬ 
ory of a willful and wanton act, and 
only on proof of which recovery 
would he justified, the rule that, in 
a suit based on a willful and wanton 
act, it is error to instruct the jury 
that defendant would be liable on 
proof of negligent conduct alone 
does not apply—^Bines v. Bvitt, 103 
S.E. 865, 25 GaApp. 606 

10 CJ. p J081 note 67 [aj. 

Instmctioiis held erroneous 

(1) Generally 

Ga —Augusta-Aiken Ry & Electric 
Corp. V Andrews, 93 S E. 543, 20 
GaApp. 789, 

Miss—Yazoo & M. V R. Co. v Haw¬ 
kins, 132 So. 742, 159 Miss. 775. 
Mo —Unterlachner v. Wells, ^ 278 S 
W, 79—^Hurley v. Missouri Pac 
Transp Co, App, 56 S.W 2d 620, 
certiorari quashed State ex rel and 
to Use of Hurley v Becker, 66 S 
W" 2d 524, 334 Mo. 537—^Parris v 
Peering Southwestern Ry Co., 208 
SW. 97. 203 Mo App. 182 
10 C J. p 1081 note 67 [b] (1). 

(2) In an action for injuries to a 
passenger by a sudden jerk, stop, or 
movement. 

Ky.—Chesapeake & O R. Co v. Hay, 
58 SW.2d 228, 248 Ky 69—Louis¬ 
ville & L R. Co. V. Roberts, 228 
S.W. 681, 190 Ky. 744. 
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Mo—Altheimer v People’s Motorbus 
Co. of St. Louis, App, 6 S W 2d 
976 

(3) In actions for injuries to pas¬ 
sengers alighting from car. 

Ky—Chesapeake & O R Co v. Dan¬ 
iel, 251 SW 1007. 199 Ky 817^ 
Chesapeake & O R. Co. v Mollett, 
251 SW. 1005. 199 Ky. 813 
Mo—Mahaney v Kansas City, Clay 
County & St. Joseph Auto Transit 
Co. 46 SW2d 817, 329 Mo. 793— 
Patterson v Lusk, App., 196 SW. 
65 

(4) In an action for injury to pas¬ 
senger by robber.—^Terre Haute, In- 
dianapohs & Eastern Traction Co v. 
Scott, 150 N.E 777, 197 Ind 587, 43 
ALR. 1029. 

(5) In action for personal injuries 
due to alleged failure of defendant 
railroad to give plaintiff a reasonable 
opportunity to board tram at a flag 
station —^Louisville & N R Co. v. 
Quinn, 219 SW 789, 187 Ky. 607 

(6) In action for injuries sustained 
by person riding on tram on pass 
—Dunn V Alton R Co, Mo App, 88 
SW2d 224 

(7) In action for injuries by one 
waiting for a street car near high¬ 
way crossing—^Fisher v Butte Elec¬ 
tric Ry Co., 235 P. 330, 72 Mont. 
594. 

(8) In action against street car 
company by motorists and street 
car passenger for injuries sustained 
when automobile collided with street 
car—^Taddeo v Tilton, 289 N.Y S. 
427, 248 App.Div. 290 

(9) In an action by a passenger 
against a carrier, where defendant 
seeks to avoid liability on the 
grounds that the transfer line had 
been leased, and was in possession 
of, and was being operated by, other 
parties, at the time the cause of ac¬ 
tion arose, it is reversible error to 
instruct the jury that, although such 
transfer had in effect been made, de¬ 
fendant would still be liable, unless 
plaintiff had notice thereof.—Brown¬ 
ell V. Burke. 221 P. 1026, 97 Okl. 
50. 

(10) Instruction on duty of auto¬ 
mobile driver to stop at stop sign 
at street mtersection is erroneous as 
submitting admitted existence of 
sign to jury as question of fact, 
and as making obedience to ordi¬ 
nance a matter of discretion, rather 
than positive duty.—Washing^ton v 
City of Seattle, 16 P2d 597, 170 
Wash 371, 86 A.LR. 113. 

10 CJ p 1081 note 67 [b]. 

Iftda-tion. of passenger aaad caxxlar 
(1) Where, if plaintiff was m- 
jured while disembarking from tram 
and making his way to station, he 
necessarily passed over narrpw and 
limited space between two trains, in 
which there was a steam pit, into 
which he stepped, instruction that, if 
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he disembarked from coach and was 
makingr his way to the station, he 
was a passenger, and as such the 
railroad owed him duty of extraor¬ 
dinary care, was not error.—Georgia 
R & Banking Co. v. Brooks. 119 S.E 
424, 30 GaApp G92. 

(2) In an action for the death of a 
passenger, an instruction pursuant 
to Civ Code 1910 § 2715, that a car¬ 
rier might demand prepayment of 
fare, but that, if by its permission 
persons entered into its vehicle with 
the intention of being carried, an 
obligation to pay fare was implied, 
and the reciprocal liability of the 
carrier arose, is not erroneous.— 
Payne v. Allen, 110 S.E 345, 28 Ga. 
App. 8, reversed on other grounds 
116 S E 640. 155 Ga 54, conformed 
to 116 SE 642. 30 GaApp 80 

(3) Refusal of charge that pas¬ 
senger on street car ceases to be 
such when car stops and passenger 
steps in safety from car onto 
street is not error—Gulfport & Mis¬ 
sissippi Coast Traction Co v. Ray¬ 
mond. 128 So 327. 157 Miss 439 

(4) An instruction that if plain¬ 
tiff did not have hold of car for 
purpose of entering, when car start¬ 
ed. she was not passenger is proper¬ 
ly denied—^Fournier v Holyoke St 
By Co, 154 N E. 546, 258 Mass. 257 
10 CJ p 1081 note 67 [d] 
Instmctioiis in. actions against sev- 

erad def'^nAamts 

(1) In action against street rail¬ 
way company and director general 
of railroads for injuries to street 
car passenger, instruction that tram 
crew’s failure to send man to cross¬ 
ing in advance of moving cars would 
not necessarily be negligence, as 
they were only required to give rea¬ 
sonable and timely notice of car’s 
approach, is not error as to street 
railway company, although not bound 
by admissions in complaint—Union 
Traction Co of Indiana v Alstadt, 
143 NE 879, 195 Ind 389 

(2) An instruction, authorizing re¬ 
covery against bus company and 
owner of truck with which it collid¬ 
ed if negligence of both defend¬ 
ants concurred to produce passen¬ 
ger's injuries, is proper —Cumber¬ 
land & Westemport Transit Co. v. 
Metz, 149 A 4, 158 Md 424, reargu¬ 
ment denied 149 A 565, 158 Md, 424, 
and appeal dismissed American Oil 
Co V Metz. 51 set. 46. 282 U.S. 
801, 75 L.Ed 720. 

(3) In action for injuries sustained 
by street car passenger when street 
car collided with truck, the street 
railroad is entitled to charge that if 
jury found that truck was turned 
on to track when street car was so 
close that collision was mevltable m 
exercise of reasonable care, railroad 
was entitled to verdict.—Roach v 
Yonkers R. Co. 271 N.YS. 289, 242 
App Div. 195. 

13 C.J.S.—96 


(4) In an action by a street car 
passenger to recover for injuries suf¬ 
fered in a colhsion between street 
car and freight tram, where street 
railway strenuously contended that 
plaintiff was injured through ^the 
negligence of the railroad company, 
and submitted numerous instructions 
to the jury on that theory, court did 
not err in charging that any negli¬ 
gence of the railroad company did 
not relieve the street railway of 
using that degree of care for plain¬ 
tiff’s safety set out in the other in¬ 
structions given, and that if such 
negligence, if any, caused or direct¬ 
ly contributed to cause injuries to 
plaintiff, the latter was entitled to 
recover.—^Bergfeld v. Dunham, Mo. 
App. 228 SW 891 

(5) In action for taxicab passen¬ 
ger’s injuries sustained because of 
alleged negligence of driver, refus¬ 
al to instruct that if taxicab corpo¬ 
ration and others combined for pur¬ 
pose of undertaking jointly a spe¬ 
cific adventure for profit for purpose 
of conducting business of operating 
taxicabs for carrying passengers for 
hue, and if in carrying out such pur¬ 
pose one of them negligently caused 
injury to plaintiff then jury should 
find against driver and corporation, 
is error Instructing that, unless 
jury found chat plaintiff was enti¬ 
tled to verdict against both defend¬ 
ants, verdict should be for both de¬ 
fendants, is error, where defend¬ 
ants were charged with commission 
of joint tort —Gale v. Independent 
Taxi Owners Ass’n, 84 P 2d 249, 65 
App DC. 396 

Omissioiis 

Although the petition alleged that 
defendant negligently and careless¬ 
ly caused and permitted its street 
car to be moved and jerked m a sud¬ 
den, violent, and unusual manner 
causing plaintiff to be thrown down, 
an instruction submitting the ques¬ 
tion whether defendant “negligently” 
caused the car to be moved and jerked 
in a sudden and violent manner was 
not erroneous because of the omis¬ 
sion of the word “unusual ”—^Pletch- 
I er v_ Kansns City Rys Co, Mo.App., 
221 S.W. 1070. 

Instnictioiis as to 

(1) In an action for injuries to a 
passenger when a step broke, the 
usual damage prayer in neghgence 
cases of such character, requested by 
plaintiff, was properly granted.— 
Ehnes v. Watkins, 112 A. 299, 137 
Md 211 

(3) An mstruction as to damages 
for future pam and suffering, where 
the question was the present worth 
if added to the verdict as ot its 
date, is not reversible error—^Mon- 
talmi V. Pennsylvama Co, 100 A. 
806, 256 Pa. 249 

(3) Instruction, that if jury find 
for plaintiff they will assess her 
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damages at such sum as would fair¬ 
ly compensate her for injury from 
assaults and insults of fellow pas¬ 
senger, was proper—^Memphis, D. & 
G. R. Co. V. Trussell, 183 S W. 981, 
122 Ark 516 

(4) Where a motorman dragged a 
passenger from a position in the 
aisle of the car to the front part of 
the car, on the claim that he was 
obstructing the aisle and preventing 
the passage of other passengers, it 
IS proper for the tnal court, in an 
action by the passenger against the 
railway company, to instruct the 
jury that if they find for plaintiff 
they should consider the injured 
feelmgrs of plaintiff, the indigrmty 
endured, the humiliation, wounded 
pride, mental suffering, and the like, 
and to allow such sum as the jury 
might think proper, not exceeding 
the amount named in the declara¬ 
tion.—Capital Traction Co v Mor- 
gran, 44 App D C. 237. 

(5) In an action for injuries to a 
female passenger, who was com¬ 
pelled to ride in the smoker and 
subjected to insults therein, an in¬ 
struction to find for the plaintiff 
such damage as the jury believed 
she has sustamed, not exceeding 
the amount sued for, without fur¬ 
nishing to the jury any guide for 
determining the amount of damage 
that should be assessed, was errone¬ 
ous—^Payne v. Combs, 249 SW. 1031, 
198 Ky 749. 

(6) Instruction permitting passen¬ 
ger who was stabbed by fellow pas¬ 
senger to recover damages from 
street railroad for past and future 
mental and physical pain and for 
past and future impairment to la¬ 
bor and earn money, is not erroneous 
because permitting double recovery. 
—El Paso Electric Co v. Cannon, 
Tex Civ App . 69 S W 2d 532, reversed 
on other grounds. Com.App., 99 S. 
W2d 907. 

(7) An instruction on the damages 
for an assault by a conductor on a 
passenger, was fatally defective, for 
failure to distinguish the effects of 
the wrongful acts committed by the 
conductor, from the effects of those 
which were rightful—Briggs v. 
Dusk, Mo App., 190 S.W. 380. 
Exemplary ^images 

(1) In passenger’s action for wan¬ 
ton and willful assault, it is not er¬ 
ror to instruct that the jury could 
in their discretion assess punitive 
damjiges as a punishment, and as a 
protection to society, and a warning 
to others—^Flynn v. St, Louis South¬ 
western Ry. Co. Mo.App., 190 S.W. 
371. 

(2) In a passenger’s action for as¬ 
sault by a motorman where matters 
of provocation are pleaded and prov¬ 
ed, an instruction^ that the jury 
might consider any matter of provo¬ 
cation m mitigation of punitive dam- 
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ing so m definite and explicit terms,'^^ defining^, lim¬ 
iting, and explaining, when necessary, the different 
terms or expressions used.*^^ An instruction which 
covers the case generally is ordinarily sufficient, m 
the absence of a request for more particular in¬ 


structions.^^ 

The instructions must correctly define and ex¬ 
plain the duty or degree of care and skill required 
of the earner to its passengers under the circum¬ 
stances of the particular case.^® 


a.g'es IS proper.—Oliio Valley Electric 
Ry. Co. V. Webb, 259 SW. 697, 202 
Ky. 341 

10 C J p 1081 note 67 [fL 

72- Ala—^Birmingrbam R, etc., Co. 
V. Liandrum, 45 So. 198, 153 Ala. 
192. 127 Am.S.R 25. 

10 CJ. P 10S2 note 68. 

73- Mo—^Nolan v. Metropolitan St. 
R Co.. 157 S.W. 637. 250 Mo. 602 

10 C J. p 1083 note 69. 

Sefinltioiis beld requixed 

In action for passenger's injuries, 
definition of "negligence" and ‘ordi¬ 
nary care,” as applied to carrier's 
duty in transportation of passenger, 
is required by Rev.St 1925 art 2189. 
—Gulf, C- & S. P. Ry Co v. Hitt, 
TexCiv.App., 60 S.’W.2d 864- 

Ex^lanation lield required 

In action by passenger for injuries 
alleged to have been received in 
boarding train, instruction relating 
to duty of railroad, stating that 
steps of train were unreasonably 
high from ground, should have been 
explained by adding "so as to ren¬ 
der them dangerous or hazardous for 
use of entering passengers.”—Cincin¬ 
nati, K O & T P Ry. Co. v. I>u- 
vall. 92 S.W2d 363. 263 Ky. 3S7. 

l^astxuctioiis defln^-ng terms or ex- 
pressious held proper 

(1) Instructions defining negli¬ 
gence as applied to a common ear¬ 
ner 

Tenn.—^Baskin & Cole v. Whitson, 8 
Tenn-App. 578. 

Tex.—^Amberson v. Woodul, CivApp., 
108 S W.2d 852. 

(2) Instruction defimng "negli¬ 
gence," “ordinary care,” "proximate 
cause,” and "contributory negli¬ 
gence.”—Gulf, C & S. F Ry Co. v. 
Hitt, TexCiv.App, 60 SW2d 864. 

Xnstmctioiis hdd not exxoueous 

(1) Instruction on care owed plain¬ 
tiff attempting to enter street car, 
as reqmnng highest degree of care 
but not defimng “passenger.” but re¬ 
quiring a finding of facts which were 
tantamount thereto—Amos v. Flem¬ 
ing. 285 S.W 134, 221 Mo App. 559. 

<2) Instruction defimng vis major, 
as requiring earner to exercise high¬ 
est practicable care and foresight to | 
anticipate vis major.—Whitlow v St. 
Liouis-San Francisco Ry. Co., Mo 
App., 282 S.W 525, certiorari quash¬ 
ed State ex rel. St Louis & San 
Francisco Ry Co. v Haues. 290 S.W. 
425, 316 Mo 474. 

(3) Instruction failing to define 
the word ‘passenger.”—McMahon v. 1 


Kansas City Rys. Co., Mo.App., 233 
SW- 64 

(4) Instruction in action by one 
injured when boarding a street car 
either by startmg of the car or by 
shutting the vestibule door before 
plaintiff had boarded the car, not 
defimng the-word “neghgently.” since 
the facts which the jury, under the 
instruction, had to find before they 
could find for plaintiff made the 
starting of the car or shutting of 
the door negligent, and smee defend¬ 
ant used the same term without defi¬ 
nition and if it were deemed nec- 
i essary defendant would have defined 

it hut did not—Vogts v. Kan*^as City 
Rys. Co.. Mo.App., 228 S.W. 526. 

(5) In an action against a street 
car company for injuries to passen¬ 
ger from collision with a trucl^ an 
instruction sending the case to the 
jury without telling them what acts 
would constitute negligence, nor in 
what respect defendant was negli¬ 
gent, is not erroneous, since negli¬ 
gence was presumed under the res 
ipsa loquitur rule—Gibson v. Wells, 
Mo.App. 258 S.W. 1. 

Pailuxe to request 4e«T*ition. 

Taxicab company’s failure to re¬ 
quest definition of “highest degree 
of care and diligence" required of 
earner precluded complamt of ab¬ 
sence of definition, when the jury 
presumably understood meaning.-—■ 
I Bezera v. Associated Oil Co, 3 P 2d 
622, 117 Cal App. 139. 

[ 74- Ind —Citizens' St R. Co. v. 

Shepherd, 65 N.E 765, 30 Ind.App. 

193. 

10 C.J. p 1083 note 70, 

Xnstxucstioxis held proper or not er¬ 
roneous 

(1) In an action against a street 
railway company for injuries to a 
passenger m a collision between a 
street car and a motor truck, an in¬ 
struction authorizing a verdict 
against defendant if the motorman 
negligently failed to exercise the 
highest degree of care and thereby 
directly contributed to cause the col¬ 
lision, is not erroneous as authoriz¬ 
ing a verdict for plaintiff on a gen¬ 
eral finding of negligence on any 
theory evolved hy it without regard 
to the evidence, it being defendant’s 
duty, under the res ipsa loquitur 
rule, to show that the collision did 
not occur through any negligence on 
its part.—Cecil v Wells, 259 S-W. 
844, 214 Mo App 193 

(2) An instruction in general terms 
that if the jury found that defend- 
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ant failed to exercise the highest 
practicable degree of care in the 
maintenance of his elevator, and as 
a direct result thereof cables broke 
and the elevator fell and plaintiff 
was injured thereby, verdict must be 
for plaintiff, was not erroneous for 
not requirmg finding on the specific 
acts of negligent conduct, as to 
which plaintiff had offered evidence 
—Reel V Consolidated Inv. Co, Mo, 
236 S.W. 43. 

(3) In action against railroad for 
injuries resulting in rupture, or her¬ 
nia, in left groin of cattle caretsLker 
nding in caboose, instruction sub¬ 
mitting injury in the words, if care¬ 
taker "sustained an injury to his 
person in the region of his left 
groin,” is not error as too general 
and as failmg to confine jury to in¬ 
jury alleged.—^Panhandle & S F. Ry. 
Co V. Jones. Tex Civ.App, 105 S W. 
2d 443. 

75- DC—-Francis v Fitzpatrick, 89 
P.2d 813, 67 App.D.C. 69. 

Ill—Schluraff v. Shore Line Motor 
Coach Co, 269 Ill App 569. 

10 C J. p 1083 note 71. 

When, cfiiaxge on exact degree not 
required 

While as to appliances a earner 
of x>nssengers is bound to exercise 
the highest degree of care, such car¬ 
rier IS only required to exercise rea¬ 
sonable care in other matters; and 
where highest degree is not reqmred, 
court need not charge as to exact de¬ 
gree required,—^Thoresen v. New 
York State Rys.. 162 N.Y.S. 397, 98 
Misc 37. 

Xnstmetions h^ld proper and suffi¬ 
cient 

(1) As to duty or degree of care 
required in general 
IT.S.—Pennsylvania Co. v. Clark, C 
C.A.Ohio, 266 F. 182. 

CaL—Wallden v. Market St. Ry Co, 
9 P.2d 602. 121 Cal App. 647— 
Burke v Dilhngham, 258 P. 627, 84 
Cal App. 736. 

Conn—Dwyer v. Connecticut Co., 131 
A 838, 103 Conn. 678 
Ga —Southern Ry. Co v Bartlett, 
162 SE. 831, 44 GaApp 710— 

Georgia R. & Banking Co. v. 
Brooks, 119 S.E. 424, 30 GaApp. 
692 

HI—See Boland v. Gay. 201 HI App 
359—^Heineke v. Chicago Rys Co., 
199 in.App. 399, affirmed 116 N. 
E. 761. 279 Ill. 210 

Iowa—Worez v. Des Moines City Ry. 

Co. 156 N.W. 867. 175 Iowa 1. 

Ky —^Louisville & N. R Co v. Camp¬ 
bell, 35 S.W.2d 26. 237 Ky. 182. 
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Miss.—^Teche Lines v. Britt, 170 So. 
294. 

Mo—Scott V. Kansas City Rys. Co, 
229 S W. 178—^Breen v. United 
Rys. Co. of St. Louis. 204 S.W. 
521—^Alewel v. East St Louis & 
S. By. Co, App., 26 S.'W'.2d 869— 
Whitlow V. St. Louis-San Fran¬ 
cisco By. Co, App., 282 S W. 525, 
certiorari quashed State ex rel. St. 
Louis & San Francisco By. Co. v. 
Danes. 290 S.W. 425, 316 Mo. 474 
—Bergfeld v. Dunham, App., 228 
S W. 891 — Booker v. Deermg- 
Southwestern By. Co., 226 S W 
69. 206 MoAlPP. 79—Cooley v. Dun¬ 
ham, 195 SW. 1058, 196 MoAlPP 
399 

NJ—^Jones v. People’s Rapid Trans¬ 
it Co, 153 A 373, 9 N.J.Misc. 315 
Ohio.—Cincinnati Traction Co. v 
Baron. 3 Ohio N P.,N S., 633 
RI.—Keefe v. United Electric Rys. 
Co. 195 A. 599. 

Tenn — Tennessee Coach Co. v. 
Youngr, 80 S.W.2d 107, 18 Tenn 
App. 592. 

Tex—Commercial Standard Ins Co 
V. Shudde, Civ App, 76 SW.2d 561, 
error slanted—Cisco & N. E By 
Co. V Proctor, Civ.App., 272 S.W 
308, affirmed Proctor v. Cisco & 
N. E. By. Co., Com App., 277 S.W. 
1047. 

Wash.—^Dug:gins v. International 
Motor Transit Co., 280 P. 50, 153 
Wash. 549. 

10 C.J. p 1083 note 71 Ca] (1). 

(2) As to passeng^ers boarding: 
trams or cars. 

U S.—Chicago, M. & St. P. Ry. Co 
V. Harrelson, C.C,A Mo , 14 P 2d 
893—Pugret Sound Electric Ry. v 
Matson, Wash., 253 F. 33, 165 C. 
CA 53. 

Ga.—Seaboard Air Lme Ry. v. Brew- 
ton. 99 S.E. 226, 23 GaApp 621, 
reversed on other grounds 102 S E. | 
439, 150 Gra. 37, and vacated 102 j 
SB. 920, 25 GaApp. 168. 

Ill.—^Hatcher v. Quincy Horse Ry. &| 
Carrymg Co., Ill N.E. 1005, 272 
Ill. 347, affirming 193 Ill App 590. 
Ind.—Chicago, L. S & S B Ry. Co. 
V Brown, 115 NB 368, 66 IndJ^pp 
126. 

Mo—^Taylor v. Wells, App., 7 SW.2d 
424. 

(3) As to starting of trams or 
cars.—Bales v. Kansss*s City Public 
Service Co., 40 SW2d 665, 328 Mo 
171. 

(4) As to an alighting passenger. 
Ala—Birmmgham Electric Co. v. 

Shephard. 110 So. 604, 215 Ala 316. 
Ill—See Horst v. St. Louis Electric 
Terminal Ry. Co, 199 IlLApp 169. 
Ky.—Louisville Ry. Co v. Osborne, 
188 S.W. 419, 171 Ky. 348. 

Miss—^Yazoo & M. V. R Co. v Haw¬ 
kins, 140 So 873, 163 Miss. 505. 
Mo.—Roach v Kansas City Rys. Co, 
App.. 228 SW. 520 

NJ.—Williarns v. Hudson & M. R 


Co., 141 A- 168, 6 NJ.Misc. 337, 
affirmed Williams v- Pennsylvania 
R Ca, 143 A. 921. 9 N.J Misc. 218, 
and Williams v. Hudson & M. R 
Co., 151 A. 486, 105 N.J Law 259. 
Ohio —Cleveland Ry Co. v. Smith, 
172 NE. 409. 35 Ohio App. 204 
Okl—^Tulsa Yellow Cab, Taxi & Bag¬ 
gage Ce V- Salomon, 75 P.2d 197, 
ISl Okl 519—Muskogee Electric 
Traction Co v. Elsmg, 208 P. 264, 
86 Okl 286. 

W.Va—^Twyman v. Monongahela 
West Penn Public Service Co, 191 
SE. 541. 

10 C.J. p 1083 note 71 [a] (2). 

(5) As to duty in bringmg train 
or car to a stop to discharge pas¬ 
sengers. 

Mo —Carroll v. Missouri Power & 
Light Co., 96 S.W 2d 1074, 231 Mo. 
App 265. 

Wis—Hanley v. Milwaukee Electric 
Railway & Light Co., 263 NW- 
638. 220 Wis. 281. followed in 263 
N.W. 641, 220 Wis. 288. 

10 C.J. p 1083 note 71 [a] (4). 

(6) As to passengers falling or 
thrown from moving trains or cars. 
—Louisville & N. R Co. v. Hutch¬ 
erson, 8 Tenn App. 235. 

(7) As to passengers on freight 
trams —Paris & G. N. R. Co. v- 
Atkins, 234 S.W. 66, 111 Tex. 306, 
affirming. Civ App., 185 S.W. 306. 

(8) As to passenger on roller 
coaster—Pontecorvo v. Clark, 272 P. 
591, 95 CalJLpp. 162. 

(9) As to care with respect to sta¬ 
tion premises, approaches, or plat¬ 
forms.—^HexiiTner v. Public Service 
Ry. Co, 132 A. 310. 4 N.JMisc. 184. 

(10) As to persons accompanying 
passengers.—Lewis v. Illinois Cent. 
R Co, Mo.. 50 S.W2d 122. 

(11) As to operation of motor 
vehicle for carnage of passengers. 
Ill—^Roberts v. Economy Cabs, 2 N. 

E2d 128, 285 IlLApp. 424. 

Ky.—Consolidated Coach Corporation 
V Earls' Adm’r, 94 S.W.2d 6, 263 
Ky. 814. 

Md.—Cumberland & Westemport 
Transit Co. v. Metz, 149 A. 4, 158 
Md. 424, reargniment denied 149 A. 
565, 158 Md 424, and appeal dis¬ 
missed American Oil Co. v. Metz, 
51 set 40. 282 U.S. 801, 75 L.Ed 
720, 

Mass—^Turner v. Berkshire St. Ry. 
Co., 198 N.E. 178. 

Mich.—King V. NeUer,.199 N.W. 674, 
228 Mich. 15. 

N.J —^Mazzei v. Bennett, 141 A. 11, 
6 N J Misc 317, affirmed m part 
Mazzei v. Nucar Forwarding Cor¬ 
poration, 143 A. 380, 105 N.JLaw 
218. 

(12) In action by customer against 
store company for injuries m slip¬ 
ping while alighting from escalator, 
instruction authorizing recovery, if 
defendant was guilty of even slight 
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negligence under rule applicable to 
carriers, is proper—S. S Kresge Co. 
V. McC^allion, CCA Mo. 58 F.2d 931- 
10 C.J. p 1083 note 71 [b). 
Znstmetloiis held ezxoneous 

(1) As to the duty or degree of 
care required in generaL 

Cal.—Mudnek v Market St. Ry. Co, 
App , 74 P 2d 328. 

IlL—See Todd v. Chicago Rys Co, 
210 IlLApp. 227. 

Ind.—^Pittsburgh, C., C & St. L Ry. 
Co. V- Stephens, 157 N.E 58, 86 
Ind App. 251—^Public Utilities Co. 

V. Whitehead. 134 N.B. 894. 78 Ind. 
App. 85 

Mo.—Provance v. Missouri Southern 
R Co.. App.. 186 SW 955. 

N.Y.—Kelly v International Ry. Co, 
212 N.Y.S. 309. 214 App Div. 652. 

N C.—^Dunn v. Atlantic Coast Line • 
R Co., 93 S.E. 784, 174 N.C. 254. 
Tex—Wichita Valley Ry. Co v. 
Williams, Civ App.. 3 S.W2d 141, 
certified questions answered 288 S. 

W. 425, 116 Tex. 253. 

10 C.J. p 1083 note 71 [b] (1). 

(2) As adopting incorrect stand¬ 
ard of care—Washington v. City of 
Seattle, 16 P 2d 597. 170 Wash. 371, 
86 AL.R 113 

(3) As requiring too high a de¬ 
gree qf care. 

U S.—Payne v. Cohlmeyer, C C.A.I11, 
276 F. 803. 

Ind —^Indiana Rys & Light Co. v. 
Armstrong, 138 NE 830, 79 Ind- 
App. 486. 

Mo.—WaJquist v. Kansas City Rys. 
Co, 237 S.W. 493, 292 Mo. 34— 
Brooks V- lllmois Terminal Co, 
App, 93 SW2d 1099—Engle v. St. 
Joseph Ry., Light, Heat & Power 
Co. App., 44 S.W2d 175. 

Tex—Gulf, C. & S. F. Ry. Co. v. 
Conley, 260 SW. 561, 113 Tex. 472, 
32 A.LR 1183, affirming, Civ.App, 
252 SW. 737, which reversed 236 
S.W. 521—Texas & N.' O. R. Co. v 
Ewing, Civ.App., 46 S W.2d 398. 
error dismissed. 

10 CJ. p 1083 note 71 Cb] (2) 

(4) As not imposing as great a 
duty as the carrier was bound to 
bear. 

Ala.—Louisville & N R Co. v. Bow¬ 
en, 103 So. 872, 212 Ala. 690. 

Mo—Weissman v. Wells, 267 S.W. 
400, 306 Mo. 82—Stofer v. Kansas 
City Public Service Co., 41 S.W 2d 
614. 226 Mo App 376. 

10 C.J. p 1083 note 71 [b) (3). 

(5) As to alighting passengers. 

Ill—See Schechtmen v. Chicago 

Rys. Co, 198 IlLApp. 23. 

Kan.—Cloud v. Kansas-Oklahoma 
Traction Co. 173 P 338, 103 Kan. 
249, 7 ALR 1671 

Miss —^Louisville & N R Co. v, 
Compiretto, 102 So. 837, 137 Miss. 
766. J 

Neb—Lieb v Omaha & C, B SL Ry. 

Co., 228 N.W 364. 119 Neb 222 
N.Y.—Calascione v. Garrison, 201 N. 
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An instruction must not be conft 

TS. 154, 206 App.Div. 285—Weiser 
V. Dry Dock S. B. & B K. Co., 188 
N.YS. 856. 

Tex—Galveston Electric Co v. Ma- 
rangrola. Com App, 283 S.W. 777, 
reversing. Civ App., 273 S.W 311— 
San Antonio & A. P. Ry Co v 
Wravar, Civ.App., 257 SW. 667. 

(6) As to duty to assist passenger 
—Southern Ry. Co- v. i avson, 114 
So. 288, 22 Ala App 180, reversed 
on other grounds 114 So. 290, 217 
Ala. 1, 55 A.L R. 385. 

(7) As to care in assisting pas¬ 
senger—Southern Ry. Co. v. T -*xsou, 
supra. 

(8) As to the duty or degree of 
^care required to furnish a safe place 

to alight. 

Ark—Davis v. Kelly. 237 SW. 698. 
152 Ark. 151. 

Mo—Gott V- Kansas City Rys. Co., 
222 SW- 827. 

10 C.J. p 1083 note 71 Ch] (5). 

(9) As to passengers attempting 
to board a train or car. 

Minn.—^Richey v. Minneapolis St. Ry. 

Co.. 166 N.W. 188. 135 Minn. 54. 
Or —^Lawrence v. Portland Ry. Light 
& Power Co, 179 P. 485, 91 Or. 
559. 

<10) As to prospective passengers 
passmg over the tracks—^Bernier v. 
Illinois Cent. R. Co., 213 Ill App. 
530. 

(11) As to care required toward 
passengers on a mixed tram. 

Ky—Kentucky & T. Ry Co v- Ball, 
194 SW. 785, 175 Ky. 630. 

Mo—Patterson v. Lusk, App., 196 S. 
W. 65. 

(12) As to duty in collision cases. 
—Gntsch V. Pickwick Stages Sys¬ 
tem, 22 P.2d 554, 131 CaLApp. 774. 

(13) As to degree of care required 
to discover and prevent obstructions 
on tracks—Thomas v. Monongahela 
VaUey Traction Co., 112 S.E. 228, 90 
W.Va. 681. 

(14) As to care with respect to 
station premises, approaches, or 
platforms. 

N" J.—Holtzman v. Hudson & M. R 
Co. 128 A 623. 101 N.JLaw 255— 
Cooney v. Hudson & M. R Co., 
138 A 512, 5 NJMisc. 842—^Pabst 
V. Hudson & M. R Co,, 133 A 74, 
4 N. J Misc. 414. 

Tex—£^tem Texas Electric Co- v. 
Tucker, Civ.App., 287 SW. 71. 

. (15) In actions for injuries re- 
sultmg from acts of fellow passen¬ 
gers or other third persons. 

Ala—^Birmingham Electric Co. v. 

Driver. 166 So. 701. 232 Ala 36. 
Ark—^Bush v. Snow, 199 S.W. 115, 
131 Ark. 341. 

Mo.—Utterback v. St. Louis & S- F. 
Ry. Co.. 189 S W- 1171. 

(16) In action for injuries to ele- 
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sing or mislead- I ing to the jury, 

vator passenger.—^McDermed v. Bak¬ 
er. Mo.App, 20 SW.2d 597. 

(17) As to passenger injured on 
escalator.—^ilcBride v. May Depart¬ 
ment Stores Co., 177 N.E. 773, 39 
Ohio App 420, affirmed May Depart¬ 
ment Stores Co. v McBride, 178 N. 
B 12, 124 Ohio St. 264. 

10 C.J. p 1083 note 71 [b3- • 

TTse of adjective 

Chaise usmg merely adjectives in 
describing carriei^s duty of care 
toward passengers is incorrect prac¬ 
tice.—Wichita Valley Ry. Co. v Wil¬ 
liams. 288 S.W. 425. 116 Tex. 253, 
answering certified questions. Civ. 
App, 3 S.W.2d 141 
Inoomplete instmction 

Charge that carriers must exer¬ 
cise very high degree of care in 
handlmg i)assengers was incomplete, 
and refusal to amend was error.— 
Wichita Valley Ry. Co. v. Williams, 
288 SW. 425. 116 Tex. 253, answer¬ 
ing certified questions. Civ App., 3 
S W 2d 141. 

76- Fla—^Motor Transit Co. v. Stud- 
still, 176 So 769 

Md.—Amenean Stores Co. v. Her¬ 
man, 171 A 54, 166 Md. 312 
Mo—^Porter v. Chicago. B. & Q R 
Co., 28 S.W2d 1635, 325 Mo. 381— 
Parlon v. Wells. 17 S W2d 528. 322 
Mo. 1001—Unterlachner v. Wells, 
278 SW. 79. 

Tex,—^Texas & P. Ry. Co. v. Whit¬ 
tington, Civ.App, 292 S.W. 966. 

10 aj. p 1084 note 72. 

Xnstxnctioiis held not 

(1) In general. 

Cto.1-—^Freeman v. Adams, 218 P. 600, 
63 Cal App. 225. 

Ill—Stanton v CSbicago City Ry. Co., 
119 NE. 291, 283 Ill. 256, affirm- 
mg 205 IlLApp 385—Gilberts v. 
Rockford & L Ry, Co., 215 Ill. 
App. 324. 

Ky—Iiouisville & H. R Co. v. Ash¬ 
ley. 183 S W 921, 169 Ky 330, L. 
RA1916B 763. 

Mo—Grubb V. Kansas City Rys. Co., 
230 SW. 675, 207 Mo App. 16. 
Utah.—Barlow v. Salt Lake & D. R 
Co., 194 P. 665, 57 Utah 312 
Wash—^Duggins v. International Mo¬ 
tor Transit Co., 280 P. 50, 153 
Wash. 549. 

10 C J. p 1084 note 72 [b) (1). 

(2) As to injury to boarding pas¬ 
sengers.—-Witham V. Lusk, Mo App., 
190 S.W. 403—10 C.J. p 1084 note 72 
M (4). 

(3) As to injury to alighting pas¬ 
sengers. 

Ky.—^Loiusville Taxicab & Transfer 
Co, V. Hubbard, 97 S.W.2d 411, 265 
Ky. 564—Kentucky Traction & 
Terminal Co v. Peel. 214 S.W. 
874, 185 Ky, 207. 

Mo —^Parlon v Wells, 17 S-W 2d 5^8, 
322 Mo- 1001—Roach v. Kansas 
City Rys Co. App.. 228 S.W. 520. 
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and it must not be argumenta- 

Utah—Barlow v Salt Lake & U. R 
Co, 194 P 665. 57 Utah 312 
10 CJ p 1084 note 72 ta3 (2) 

(4) As to passenger injured by 
sudden jerks, stops, or movements 
of cars 

U S.—Chesapeake & O. Ry Co- v. 
Needham, WVa., 244 F. 146, 156 C 
CA. 574. 

Ky.—South Covingrton & C. St. Ry 
Co v Moore. 186 SW. 638. 170 
Ky 760. 

(5) As to passengers mjured in 
collisions 

Cal—^McKinnon v. United Railroads 
of San Francisco, 203 P. 122, 55 
CalA^pp. 96. 

Md.—American Stores Co. v. Her¬ 
man, 171 A 54. 166 Md 312. 

Wash.—McDorman v. Dunn, 172 P 
244, 101 Wash. 120. 

(6) As to injuries to passengers 
on station premises—^Martin v. Mis¬ 
souri Pac. R Co., Mo.App., 253 S.W 
1083 

(7) As to damages—El Paso Elec¬ 
tric Co V. C^annon, Tex Civ App, 69 
S W 2d 532, reversed on other 
grounds. Com.App., 99 SW.2d 907 

(8) Charge denying recovery for 
street car passenger’s injuries if car 
was operated with “due care.”— 
Bradford v. Birmingham Electric 
Co., 149 So. 729, 227 Ala. 285. 

(9) Instruction charging street 
railroad with highest degree of care 
—^Birmingham Ellectnc C^o. v. Shep¬ 
hard. 110 So. 604, 215 Ala. 316. 

(10) Instruction that, if death was 
caused by defendant’s negligence as 
alleged, and deceased exercised oi^ 
dinary care, jury should find defend¬ 
ant guilty.—^McFarlane v. Chicago 
City Ry. Co.. 123 NE 638, 288 Ill 
476, affirmmg 212 llLApp. 664. 

10 C J. p 1084 note 72 [a]. 

Xnstruetioas held misled 

(1) In generaL 

Ala—^Louisville & N. R Co. v. 
Holmes. 87 So 574, 205 Ala. 47— 
O’Brien v. Birmingham Ry., Light 
& Power Co., 72 So. 343, 197 Ala. 
97. 

Conn—^Boileau v. Williams, 185 A 
429. 121 Conn. 432. 

Ind—Pittsburgh, C, C, & St- L. 
Ry. Co. V. Amott, 126 NE 13, 
189 Ind 350. 

Mo.—Schimmelpfenning v. Wells, 24 
SW2d 154—Laible v. Wells, 296 
SW. 428. 317 Mo. 141. 

N.J.—Benedetto v Hudson & M. R 
Co. 156 A 37, 9 NJ.Misc 758. 

10 C.J p 1084 note 72 [h) (1). 

(2) In actions for injuries sus¬ 
tained while attempting to board a 
tram or car. 

Ala—^Birmingham Electric Co. v. 
Cleveland, 113 So. 403, 216 Ala. 
455. 



13 C.J.S, 


GABBIEBS 


g 769 


tive,^"^ or conflicting, inconsistent, or contradic¬ 
tory.^^ 

Instructions <is a whole. An instruction must be 
complete in itself; but the charge is to be consid¬ 
ered as a whole, and the fact that one part of it, 
considered separately, might be open to objection 
ordinarfly does not vitiate it, if it is correct in its 
entirety.*^® An erroneous instruction is not cured 
by a subsequent contradictory instruction,*® unless 
the latter makes direct reference to, and withdraws 
or qualifies, the erroneous instruction nor by an 
instruction which does not correct the fault of the 
erroneous instruction,** or which has no relation 
to it;** and it has been held that each instruction 


must state the law correctly as far as it goes, and 
that, if an instruction erroneously stating the law 
is given, it is reversible error, although the proper 
limitations are stated in other instructions.*'* 

b. Bequests for Ihstmctions 

In accordance with general rules, an instruction prop¬ 
erly requested by a passenger or a carrier as to material 
matter must be given where not covered by other in¬ 
structions. 

In an action by a passenger against a carrier for 
personal injuries, as in other actions, it is error to 
refuse a properly requested instruction on a mate¬ 
rial matter which is not sufiiciently covered by oth¬ 
er instructions given.*® A requested instruction 


Mo—Bmy v Wells, 293 SW. 119, 

316 Mo 798 

10 C.J. p 1084 note 72 Eb] (3) 

(3) In actions for injuries from 
derailments.—Sinan v. Atchison, T 
& S. F Ry. Co, 284 P. 1041, 103 
Cal-App 703. 

(4) In action for injuries from 
breaking- of defective appliances — 
Muldeng- v. Wells, Mo.App., 257 S 
W. 1060. 

(5) As to necessity for assisting* 
passenger.—^Texas & P. Ry. Co v 
Whittington, Tex.Civ App., 292 S W. 
966 

(6) As to construction and main¬ 
tenance of station and appurtenanc¬ 
es—Seaboard Air Line Ry. Co. v. 
Pemberton, 79 So. 393, 202 Ala. 65. 

(7) As to damages. | 

Ala—^Birmmgham Electric Co. v. | 

Mealing, 108 So. 511. 214 Ala. 597. 
Mo—^Porter v. Chicago, B & Q R 

Co. 28 SW2d 1035, 325 Mo. 381. 

10 C.J. p 1084 note 72 Ebj (8), 

(8) Charge susceptible of con¬ 
struction making street railroad lia¬ 
ble for mjury to passenger, although 
exercising extraordinary care m fur¬ 
nishing safe place to alight.—Geor¬ 
gia Ry. & Power Co. v. Gilbert, 146 
SE 33, 39 Ga.App 56, followed m 
146 S.E. 34, 39 Ga.App. 58. 

<9) Instruction, in stage passen¬ 
ger’s action for injuries sustained m 
intersectional collision with automo¬ 
bile, respecting automobiles on 
through streets together with in¬ 
struction on speed, as mstructmg 
jury that if stage driver crossed 
intersection in excess of fifteen miles 
an hour, he was negligent—Gritsch 
V. Pickwick Stages System, 22 P2d 
554. 131 Cal App. 774. 

(10) In passenger’s action for m- 
juries when falling from street car, 
instruction that, if plamtiff was not 
thrown by a jolt of the car, but by 
another person pushing or crowding 
him, he could not recover, is mis¬ 
leading, m view of fore part of same 
instruction, telling jury that fact 


that car was crowded and doors per¬ 
mitted to remain open was not to be 
considered as any evidence of de¬ 
fendant’s negligence —Carlson v. 
Wells, Mo, 276 SW. 26, 42 A.L.R 
1319. 

10 C J. p 1084 note 72 [b]. 

77. Tex —Southern Traction Co. v. 
Ellis, Civ App, 198 SW. 983. dis¬ 
missed for want of jurisdiction 

10 C.J. p 1085 note 73. 

78. Ill—See Benson v. Chicago City 
Ry. Co. 208 Ill App 613. 

Or —Stamos v Portland Electric 
Power Co. 274 P. 915, 128 Or 310. 
10 C.J p 1085 note 75. 

Instructioiis held conflictixig, incoji^ 
sistent, or contradictory 

(1) Instructions in action for in¬ 
juries from sudden lurch, which 
threw passenger from car.—Simmons 
V. Wells. 20 S.W2d 659, 323 Mo. 
882 

(2) An instruction allowing recov¬ 
ery on a passenger's injuries on a 
finding of negligence based either on 
a quick and sudden lurch of the 
tram in stopping or on the place 
and manner and means provided for 
alighting is inconsistent with anoth¬ 
er instruction requirmg the jury to 
find for defendant unless they be¬ 
lieved that its servants stopped the 
tram with a quick and sudden jerk 
and unless they further believed that 
defendant’s agents were negligent in 
carrying plaintiff’s wife past the 
station aaid having her alight where 
they did.—Shipley v. Missouri, K. & 
T Ry. Co. of Texas, 217 SW, 137, 
110 Tex. 194, reversing. Civ App., 199 
SW. 661. 

79- Cal—^Gotsch v. Market St, Ry., 
265 P 268, 89 Cal.App. 477. 

SC.—Jemigan v Atlantic Coast Lme 
R Co. 86 SE. 198. 102 SC. 62. 

10 C.J. p 1086 note 78. 

of passenger and caraier 
Where one of the instructions stat¬ 
ed that plaintiff was not a passen¬ 
ger while the tram was standmg at 
the station unless actually attempt- 
mg to board the tram or so near the 
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tram and in such a position as to 
indicate his intention to board it, an 
objection that the instructions as a 
whole stated that plaintiff was a pas¬ 
senger from the time he went on the 
station platform was untenable — 
Riley V. Southern Pac Co, 207 P 
699, 57 Cal App. 477. 

80- Ind—Indiana Rys. & Light Co. 
V. Armstrong, 138 N E 830, 79 Ind. 
App. 486. 

10 C.J. p 1087 note 79. 

81- Tex.—^Missouri, etc, R. Co v. 
Mills, 65 S.W. 74, 27 Tex Civ App. 
245 

82- Ind.—Abney v. Indiana Union 
Tract Co.. 83 N B 387, 41 Ind.App- 
53. 

83- N.C—Wagner v. Atlantic Coast 
Line R. Co., 61 SB. 171. 147 N.C. 
315, 19 LRA.brS, 1028. 

84w Ill.—^Rabner v. Chicago City R 
Co.. 84 NE- 201. 233 Ill 169, re¬ 
versing 133 Ill App. 628 
85- Conn —Miller v. Connecticut Co., 
152 A. 879, 112 Conn. 476. 

Ga.—Central of Georgia Ry Co. v 
Hopkms, 89 S E. 186, 18 Ga^App 
230 

Neb—^Lieb v. Omaha & C., B. St Ry 
Co.. 228 NW. 364, 119 Neb 222. 

N.Y.—^McKinney v. New York Consol 
R Co.. 129 NB. 652, 230 N.Y. 194. 
reversmg 172 N.Y S 906. 186 App 
Div. 959—^McNamara v New York 
State Rys, 230 NY.S 751, 224 App 
Div. 342—^Lieberman v New York 
Rapid Transit Corporation, 238 N. 
Y.S, 400, 135 Misc. 834. 

Tex—Wrigbt v Schaff, Civ.App , 228 
SW. 333 

W.Va.—^Koon v Monongahela West 
Penn Public Service Co., 192 SB- 
332. 

10 C J. p 1087 note 85. 

Requested instructioiis erroneoiuay 
refused 

(1) Instruction in death case as 
to motorman’s duty to keep proper 
lookout.—Sacks v. Connecticut C3o, 
146 A. 494, 109 Conn. 221. 

(2) Instruction^ m action by pas¬ 
senger for injuries caused by abusive 



§ 769 


CAERIEBS 


13 C.J.S. 


need not be given in the exact language in which 
it is requested; it is sufficient if it is covered in 
substance,*® and, in the absence of a statute or 
rule of court prohibiting it, the court may modify 
a defective or erroneous instruction requested, and 
give it in Its modified form,*^ provided the instruc¬ 
tion, as modified, is not an improper statement of 


the law as applied to the facts of the case.** 
Where a requested instruction contradicts correct 
and appropriate instructions already given, it is er¬ 
ror to give it without modification.*® 

It is not error to refuse a requested instruction 
on matters already substantially covered by other 


manner, langruagre, and immodest con¬ 
duct of an insane negro passenger 
m same car, that it was the earner's 
duty to accept the negro as a pas¬ 
senger—^Hines v. Miniard, 86 So. 23, 
204 Ala. 514. 12 ALR 238. 

(3) Instruction, in action for inju¬ 
ries received by passenger, shoved 
into position of danger and struck 
by approaching train, that, if acci¬ 
dent was sole result of being forced 
too close to track by misconduct of 
other passengers, verdict should be 
for defendant.—Alabama Great 
Southern R Co. v. Bell, 76 So. 920, 
200 Ala. 562. 

(4) Instruction, in action for in¬ 
juries to street car passenger ejected 
by a third person, that a street car 
motorman or conductor had no right 
to interfere with the city police oflS- 
cer m the conduct of his affairs un¬ 
less it is plain to them that he is the 
aggressor and is abusing his author¬ 
ity.—Birmingham Ry., Bight & Pow¬ 
er Co. V. Bipscomb, 73 So 962, 198 
Ala. 653. 

(5) Charge that, even if plaintiflC 
was misled by announcement of sta¬ 
tion and attempted to get off, yet, if 
servants and agents of carrier were 
in exercise of that degree of care 
due plamtif^ plaintiff could not re¬ 
cover.—Southern Ry. Co. v. Penn, 
89 SB. 489, 18 GaApp 431. 

(6) Instruction, m action against 
street railway by girl passenger who 
jumped from car moving backward 
down incline, that, if some one other 
than employees on the car released 
brakes, plamtiff could not recover.— 
Delfosse v. United Rys. Co. of St. 
Louis, Mo., 201 S.W. 860. 

(7) Instruction, in an action for 
injuries to a passenger caused by 
sudden jerk of car, that, unless the 
evidence shows that the jerk was 
unusual and extraordinary, the ver¬ 
dict must be for the defendant — 
Pomwalt V. Philadelphia Rapid 
Transit Co, 65 Pa.Super 559. 

(8) Instruction, in taxicab passen¬ 
ger's action for injuries sustained 
because of alleged negligence of 
dnver, that operator of tapcab for 
hire is a common carrier'and is re¬ 
quired to exercise highest degree of 
care for safety of persons who are 
carried as passengers—Grale v. Inde¬ 
pendent Taxi Owners Ass’n, 84 F.2d 
249, 65 AppDC 396. 

(9) Instruction, in taxicab passen¬ 
ger's action for injuries sustained 


because of alleged negligence of 
driver, that, for a corporation to be 
liable as a carrier, it is suflBlcient if 
the corporation controls one of the 
instrumentalities essential in carry¬ 
ing on the business of carrying pas¬ 
sengers for hire —Gale v. Inde¬ 
pendent Taxi Owners Ass'n, supra 
! (10) Instructions that owner owed 

passenger, injured when leaving ele¬ 
vator, highest degree of care and de¬ 
fining highest care.—McDermed v. 
Baker, Mo.App, 20 SW.2d 597. 

(11) Instruction that carrier is not 
msurer of safety of passengers and 
IS liable only for negligence —Stofer 
v. Kansas City Public Service Co, 
41 S W.2d 614. 226 Mo.App. 376. 

(12) In action for injuries sus¬ 
tained by plaintiff passenger m 
alighting from a train, the court 
should have given requested mstruc- 
tion that if, at the time the tram on 
which plaintiff was a passenger 
started away from the station (plain¬ 
tiff's destination), plamtiff had not 
reached the platform of the car in 
which she was riding, there is a fa¬ 
tal variance between the pleading 
and the proof, and the verdict must 
be for defendant.—Central of Geor¬ 
gia Ry. Co. V. WiJliam«^ 83 So. 63, 203 
Ala. 339. 

(13) In action for injuries received 
while boarding street car, where neg¬ 
ligence of defendant and contributory 
negligence of plaintiff were measured 
by different standards of care, re¬ 
fusal to instruct that, in addition to 
propriety of plamtiff's conduct by 
test of orfliTiPTy care, defendant was 
under duty to exercise highest de¬ 
gree of care for safety of persons in 
transporting and receiving them for 
passage, was error—^Stewart v. St 
liouis Public Service Ck>., MoApp, 75 
S.W.2d 634. 

86. Iowa —^Hoffman v. Cedar Rapids, 
etc., R. Cto, 139 N.W 165, 157 Iowa 
655, Ann.C:as.l915C 905. 

10 C J p 1087 note 86. 

87- Mass —^Moulton v. Boston Ele¬ 
vated Ry. CJo,, 127 N.E. 886, 236 
Mass 234. 

Mo—Grubb v. Kansas City Rys. C!o., 
230 S W 675, 207 MoA^pp. 16. 

10 C.J p 1087 note 87. 

Instmctions h^ properly modified 

(1) The words, “by a preponder¬ 
ance of the evidence,” are properly 
stricken from the requested instruc¬ 
tion in a passenger's action for m- 
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jury that, to rebut plaintiff's pnma 
facie case from his showing that the 
taxicab was overturned, defendant 
must make a certain showing—^Dowd 
V. Atlas Taxicab & Auto Service Co, 
202 P. 870, 187 Cal. 523. 

(2) Plaintiff, in an action for in¬ 
jury in alighting just after boarding 
a street car on being informed that 
it was going to the bam, having tes¬ 
tified to a positive agreement with 
the conductor that the conductor 
would stop and he would get off 
there, defendant's requested instruc¬ 
tion was properly modified by inser¬ 
tion of the quoted words, so as to 
read as follows: Bven if plamtiff did 
get on the car and his bundle was 
kicked therefrom, “m the absence of 
any agreement to stop, if you so 
find,” this did not require the crew to 
stop the car to permit plaintiff to 
alight till it had reached the next 
regular stopping place.—Chapman v. 
Kansas City Rys. Co, Mo., 233 S.W. 
177. 

(3) Instruction that passenger is 
presumed to have taken risks inci¬ 
dental to automobile travelmg was 
properly modified by words “careful 
and prudent operation over road he 
traveled.”—Venable v. Gulf Taxi 
Line, 141 SB. 622, 105 WVa. 156. 

88. Mass.—EZrock v. Boston Bl. R 

Co., 101 N.B. 968, 214 Mass. 398. 

10 C J. p 1087 note 88. 

]bistractio]i. as modified htiLd fsorrect 

Requested mstruction, as modified 
to the effect that, if skidding of bus, 
causing passenger’s injuries, occur¬ 
red without negligence, passenger 
cannot recover was correct.—Heidt v. 
People's Motorbus Co. of St. Louis, 
Mo.App.. 9 SW.2d 650 

Modification rendering instruction er¬ 
roneous 

Where the issue under the plead¬ 
ings and evidence was whether plain¬ 
tiff was thrown from a street car by 
a sudden jerk or voluntarily stepped 
off the car, an mstruction for de¬ 
fendant, if plamtiff voluntarily step¬ 
ped off the car while m motion, was 
erroneously modified by adding “un¬ 
less . . it was movmg so slow¬ 

ly that It was safe for him to alight,” 
since as modified it presented neither 
plaintiff's nor defendant's theory of 
the case —Leonard v United Rys 
Co of St. Louis, MoApp., 239 S.W. 
892. 

89. Ark—Steptoe v. St Louis, etc., 

R O., 177 S.W. 417, 119 Ark. 75. 
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instructions,^® or to refuse instructions which, as 
applied to the facts of the case, fail to state the law 
correctly,or which request a ruling on a partic¬ 
ular view of the evidence,®- or, as shown in subdi¬ 


vision a, are so worded as to he calculated to mis¬ 
lead the jury, or are on immaterial or unessential 
matters, or on matters not in issue.®^ 


90. us —^Prates v. Thomas, CCA 
OkL. 57 P 2d 535—Omaha & C., B 
St. By. Co. V. McKeeman, Neb, 
250 F. 386. 162 C.C A. 456 
Ala—Birmingham Electric Co v 
Guess. 131 So 883. 222 Ala. 280— 
Birmmgrham Electric Co. v Cleve¬ 
land. 113 So. 403. 216 Ala. 455. 

Cal—^Lawrence v. Pickwick Stagres. 
Northern Division, 229 P. 885, 68 
Cal.App 494. 

Ill—See McHatton v. Alton, Granite 
& St. L Traction Co, 206 BLApp. 
474. 

Ind—^Union Traction Co. of iTi^uiwa 
V. Alstadt, 143 NE. 879, 195 Ind. 
389. 

Mass.—^Turner v. Berkshire St. By- 
Co . 198 N.E. 178 

Misa—Gulfport & Mississippi Coast 
Traction Co, v. Raymond, 128 So. 
327. 157 Miss. 439. 

ND—Arnold v. Minneapolis, St. P. 
& S S. M By. Co, 228 N.W. 456. 
59 N.D. 59. 

Tenn.—Memphis St. By. v. Felts, 6 
Tenn Civ A 303 

Tex.—Northern Texas Traction Co. v. 

Evans. 193 SW. 1067, 108 Tex. 356 
Va—^Bichmond-Ashland By. Co. v. 

Jackson. 162 SB 18. 157 Va. 628 
10 CJ. p 1087 note 90. 

Converse of InstroctioiLs given 
In an action against a street rail¬ 
way, where plaintiff jiassenger's the¬ 
ory was that the car was started be¬ 
fore she was clear of it, and defend¬ 
ant's theory was that she fell, after 
safely alighting from the car, by 
twisting her foot on the rough edges 
of the brick street, and there was no 
evidence of contributory negligence. 
It was not error to refuse to give an 
instruction presenting the converse 
of one given by the court that “the 
jury will find for defendant, unless 
they believe from the evidence that 
when the plaintiff was leaving the 
car, and before she was clear of the 
car, the defendant's employes neg¬ 
ligently and carelessly started said 
car, and by reason of such starting 
of said car the plaintiff was thrown,” 
etc.—South Covmgton & C. By Co. 
V Goldsmith, 218 SW. 286. 187 Ky. 
68 

91- U S.—Virginia Public Service Co. 
V Silver, CC.AVa., 68 F.2d 230— 
Mendelson v. Davis, C.C A.Neb, 281 
P. IS. 

Ark.—St. Douis-San Francisco By 
Co. V. Daniels, 280 S W. 354, 170 
Ajrk. 346. 

IlL—See Todd v, Chicago City By. 

Co, 197 DLApp. 544 
Mass.—^Fournier v Holyoke St. By. 
Co.. 154 NE. 546, 258 Mass. 257_ 


Dion V. Drapeau. 150 NE 14, 254 
Mass. 1S6. 

Minn.—McMurray v Twin City Mo¬ 
tor Bus Co., 228 NW. 154. 178 
Minn. 561. 

Mo—^Thomas v. St Louis-San Fran¬ 
cisco By. Co.. App. 293 S.W 1051— 
Muldeng v. Wells, App., 257 SW 
1060. 

Mont—Garvin v. Butte Electric By. 

Co. 169 P. 40, 54 Mont. 196. 
N-J.—Hewitt V. AUantic & S. By. 

Co. 132 A 500. 4 NJ.Misc. 339. 
Ohio—^Mahoning Valley By. Co. v. 
De Pascale. 71 NE. 633. 70 Ohio 
St. 179. 65 LB.A. 860—^Lake Shore 
Electric By. Co v. Ordway, 156 N. 
E. 235. 24 Ohio App. 317. 

Tenn—Memphis St By. v. Felts, 6 
Tenn-CivAL 303- 

Tex.—Eastern Texas Electric Co. v. j 
Kapp^ Civ.App, 235 SW. 253. er¬ 
ror refused. 

Vt—Stewart v. Barre & Montpelier 
Traction & Power Co, 111 A. 526, 

I 94 Vt 398. 

Va —^Richmond-Ashland By. Co v. 

Jackson, 162 SJBL 18, 157 Va. 628 
Wash—Bradley v. City of Seattle, 
294 P. 554. 160 Wash. 100. 

W.Va.—Venable v. Gulf Taxi Dine, 
141 SE 622. 105 W.Va. 156. 

10 aj p 1088 note 91. 

Xnstmctioiis held properly refused 

(1) In actions for injuries to a 
boardmg passenger—^Birmingham 
Electric Co. v. Wood, 130 So. 786, 222 
Ala. 103. 

(2) In actions for injuries received 
by passenger alighting from car 

U S.—Virginia Public Service Co. v. 

Silver, CCA.Va, 68 F.2d 230. 

Ky.—Louisville By Co. v. Branham, 
88 S.W.2d 968, 261 Ky. 748. 

Mo.—^Taylor v. Missouri Pac. B. Co., 
279 S.W. 115, 311 Mo- 604r—Rogers 
V. Kansas City Bys. Co., App., 204 
S.W. 595. 

(3) As to duty to furnish a safe 
place for passengers to alight.— 
Checker Cab & Baggage Co. v. Har¬ 
rison, 87 S.W.2d 32, 191 Ark 564. 

(4) In actions for mjuries result- 
mg from acts of fellow passengers. 
Ala—^Birmingham Electric Co. v. 

Driver, 166 So. 701, 232 Ala 36. 

Mo—Grubb v TCansas City Bys Co., 
230 SW. 675, 207 Mo App. 16 

(5) Requested instructions in col¬ 
lision cases. 

Cal—Carnahan v. Motor Transit Co.. 

224 P. 143. 65 Cal_App. 402. 

NH.—Giguere v. Boston & M. R. R., 
167 A 561, 86 NH 294. 

OkL—^Muskogee Electric Traction Co. 

V. Bohn. 232 P 105, 105 Okl. 142 
Pa—Moraski v Philadelphia BApid 
Transit Co., 142 A 276, 293 Pa 224.1 
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(6) In actions for injuries to eleva¬ 
tor passenger —O'Neill & Co. v 
Crummitt, 190 A 763, 172 Md. 697. 

(7) Prayer as to right of way at 
time of taxicab accident.—Stewart 
Taxi-Service Co v. Spencer, 132 A. 
153. 149 Md. 635. 

(8) In an action by a passenger in¬ 
jured by contact, with a trolley pole, 
an instruction to the effect that m 
order to find for plaintiff the jury 
must find that the pole "unnecessar¬ 
ily and negligently imperiled the 
safety of passengers,” was properly 
refused, as requiring that, in addi¬ 
tion to negligence, the jury must find 
that defendant unnecessarily im¬ 
periled the safety of plaintiff.—Capi¬ 
tal Traction Co. v. Copland, 47 App. 
DC. 152 

(9) In action for injuries to minor 
while ridmg in defendant's automo¬ 
bile, with passenger who had hired 
vehicle, refusal of mstruction that, 
if plaintiff was guest or gratuitous 
passenger, she could not recover, un¬ 
less defendant was guilty of gross 
negligence, was not error, when, as 
a matter of law, on the evidence 
plaintiff was a passenger for hire — 
Dion V- Drapeau, 150 N.E. 14, 254 
Mass. 186. 

(10) Where injury was received 
when alterations were under way, it 
was not error to refuse to instruct 
that defendant was not required to 
give notice of space between plat¬ 
form and car, due to temporary con¬ 
dition, and that if space was only ten 
Inches, plaintiff could not recover — 
Harrington v Boston Elevated By 
Co, 118 NK 880, 229 Mass 421. 2 
A.L.R 1057. 

Befnsal to read statute 

In taxicab passenger's action for 
injuries sustained when taxicab was 
struck by overtaking automobile as 
passenger was alighting, based on 
taxicab driver’s alleged negligence 
in stopping where it was unlikely 
that overtairing vehicle would be able 
to pass to left or to stop, refusing 
to read to jury statute forbidding 
parking of vehicles so that there was 
not fifteen feet free space of pave¬ 
ment to left IS not error—Paulos v. 
Koelsch. 263 NW. 913. 195 Minn. 603 

92. Mass—Neelon v. Hirsh & Ren¬ 
ner, 151 N.E 302. 255 Mass. 285. 

93- Iowa.—Stutsman v Des Moines 
City By Co., 163 N.W. 580, 180 
Iowa 524. 

N J — ^Bapp V. Butlei>-Newark Bus 
Line. 138 A. 377. 103 N.J.Law 512, 
affirmed 140 Al. 921. 104 N.J.Law 
444 

Tex.—Eastern Texas Electric Co. v. 
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c, Invadixig Province of Jury 

In an action by a passenger against a carrier for 
personal injuries, the instructions given must not take 
from the jury matters proper for their consideration 
and determination. 

Issues of fact submitted to the jury must be by 
instructions which clearly and fully state and de¬ 
fine such issues.®^ Proper evidence bearing on the 
liability of the carrier, introduced without objec¬ 
tion, should not bo withdrawn or excluded from the 
jury’s consideration5 and an instruction is er¬ 
roneous which invades the province of the jury,®® 
as where it withdraws or excludes a material issue 
of fact from the jury,®^ as by assuming, as a mat¬ 
ter of law, the existence or nonexistence of mate¬ 
rial facts in issue,®® or by assuming or charging 
that certain facts do or do not constitute negli¬ 
gence.®® An instruction is also erroneous which 
unduly ^phasizes a particular fact in issue.^ 
However, an instruction which defines the duty or 


degree of care required of the carrier and leaves the 
facts of the case to be found by the jury, and also 
leaves them to say whether the facts found consti¬ 
tute negligence as defined, is not objectionable as 
withdrawing that issue from the jury.2 So, an in¬ 
struction which assumes or charges that certain 
acts made negligence by law,® or on which the 
facts are unequivocal,'* constitute negligence, or 
which assumes as a matter of law a fact which is 
of common knowledge® or which is declared by a 
provision of a statute or constitution,® is not er¬ 
roneous. 

d. Conformity to Pleadings and Evidence 

Instructions in an action by a passenger against a 
carrier for personal injuries must conform and be con- 
fined to the issues made by the pleadings and the evi¬ 
dence. 

The instructions must conform and be confined to 
the issues made by the pleadings and evidence, and 
on which the case has been tned."^ An instruction 


Kappe, Civ.App., 235 S.W. 253, er¬ 
ror refused. 

10 C J p loss note 93. 

94. IlL—West Chicago St. R. Co 

V. McCafferty. 77 N.E. 153. 220 Ill. 
476. 

10 C J. p loss note 95. 

95b Ohio.—Cleveland Ry. Co. v. Wie- 
senberger, 15 Ohio App. 437. 

9GL CaL—Pilcher v. Tanner Motor 
Iiivery, 33 P.2d 58, 138 CaLApp. 
55S. 

10 C J. p 1088 note 96. 

97- Wis.—^Ferguson v- Truax, 110 N. 

W. 395. Ill NW. 657. 112 NW. 513, 
132 Wis. 478. 14 Ii.RA.,N.S.. 350, 
13 Ann-Cas, 1092. 

10 C J. p loss note 97. 

XnstmctioiLs held erzoneous 

(1) In action by passengers injured 
when car of livery corporation col¬ 
lided with automobile at street in¬ 
tersection, instruction that driver of 
car was negligent as matter of law 
for violating speed law was reversi¬ 
ble error m view of evidence, exces¬ 
sive verdict, and statute imposing 
on passengers burden of establishing 
that violation of speed law consti¬ 
tuted negligence.—^Pilcher v. Tanner 
Motor Livery, 33 P.2d 5S, 138 CaL 
App. 558. 

(2) Instruction relating to wheth¬ 
er plaintifE was passenger and cir¬ 
cumstances warranting recovery.— 
Gulf, M. & N. R Co. V. Bradley, 142 
So. 493, 167 Miss. 603. 

(3) Instruction, directing finding 
for plaintiff if defendant failed dur¬ 
ing cold and chilly weather to keep 
waiting room warm for one hour be¬ 
fore arrival of train or if it so failed 
to furnish heat at other tune while 
depot was kept open for accommoda- I 


|tion of public, is error, where evi¬ 
dence as to necessity of heat was 
conflicting —Gulf, C. & S. F. Ry Co 
V. Williams, Tex.Com App., 268 SW 
149, reversing. Civ App, 251 S.W. 553- 
sa. Ark.—St. Louis, etc, R. Co. v. 
Bostic, 180 S.W. 988, 181 SW. 135, 
121 Ark 295. 

10 C.J. p 1089 note 98. 

99. Mass.—Plummer v. Boston EL 
R Go, 84 NE 849. 198 Mass. 499. 

10 C.J, p 1089 note 99. 

1- Tex —Missouri, etc., R. Co. v. 
IXunbar, 108 SW. 500, 49 Tex.Civ. 
App. 12- 

10 C J. p 1089 note L 

2. Iowa —McGovern v. Interurban 
R Co., Ill N.W. 412. 136 Iowa 13, 
125 Am.S.R. 215, 13 LRJL.N.S., 
476. 

10 C J. p 1089 note 2. 

3. Mo —^Fields v. Metropolitan St. 

R. Co.. 155 S.W. 845, 169 Mo.App. 
624 

10 C-J* p 1089 note 3. 

4. Ill.—Chicago City R. Co v. Car- 
roll, 68 ISTE. 1087, 206 lU. 318. af¬ 
firming 102 IllJiLpp. 202. 

10 C.J p 1089 note 4. 

5i. Mass.—Lindenbaum v. New York, 
etc., R. Co., 84 NJE 129, 197 Mass. 
314. 

6. Tex—^Duck v. St. Louis, etc., R. 

Co, Civ-App., 63 SW. 891. 

10 C J p 1089 note 6. 

7- Mo—Collins V. Wells, 30 SW. 
2d 28, 325 Mo 736 

Tex— Fa.yne v. Eundel, Civ.App, 239 

S. W. 1011. 

10 C.J- p 1089 note 8. 

Where a oompIMnt falls to state a 
cause of action, an instruction enti¬ 
tling an injured passenger to recover, 
if provmg averment in the complaint, 
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is error—^Terre Haute, Indianapolis 
& Eastern Traction Co v Scott, 150 
NE 777. 197 Ind 587, 43 ALR 1029 

Ins tm cytions h^d proper under plead¬ 
ings and evidence 
(1) Generally 

U S —Memphis St. Ry. Co. v. Pierce, 
Tenn. 257 F. 659, 168 CC.A. 609 
Ala —Birmingham Electric Co. v. 

Shelton, 163 So. 633, 231 Ala. 110 
CaL—^Rystmki v. Central California 
Traction Co, 165 P. 952, 175 Cal 
336—Baker v. Market St Ry. Co, 
11 P2d 912, 123 Cal App. 688. 

D.C—Washington & O H Ry. Co v 
Smith, 289 F. 582, 53 App.D C. 184. 
Ga.—Atlanta & W. P. R Co. v. Reese, 
110 SE 750, 28 GaApp. 275. 

Ill.—^Panor v. Northwestern Elevated 
R Co., 228 Ill App. 162. 

Ind.—Pittsburgh, C., C. & St L Ry. 

Co V. Amott, 135 NE 365. SO Ind 
• App. 40. 

Ky.—Louisville & N. R. Co. v. Priddy, 
71 S.W.2d 39. 254 Ky. 173. 

Md—Damico v. Washmgton, B. & A. 
Electric R. Co., 148 A. 821. 158 Md. 
470. 

Miss.—Pickwick Greyhound Lines v. 

Silver. 125 So. 340, 155 Miss. 765. 
Mo—Kirkpatrick v. Wells, 6 S.W.2d 
591, 319 Mo. 1040—Roberts v. 

Schaper Stores Co., 3 S W 2d 241, 
318 Mo. 1190—^Hulen v. Wheelock, 
300 S.W. 479, 318 Mo 502—Sugaiv 
water v Fleming, 293 S.W. Ill, 316 
Mo- 742—^Taylor v. Missonn Pac. 
R. Co., 279 S.W. 115, 311 Mo. 604— 
Hartnett v. May Department Stores 
Co., App., 85 S.W.2d 644—Irby v. 
St Louis Public Service Co., App., 
82 S W 2d 118—^Koenig v. St Louis 
Public Service Co, App, 45 S W 2d 
896—^Myerson v. People’s Motorbus 
Co. of St Louis, App, 297 SW. 
455—Ownby v. Kansas City Rys. 
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Co.. App, 228 SW 878—Paul v 
Dunham, App, 214 SW. 263—Wit- 
ham V. Lusk, App., 190 S W. 403. 
Neh—^Pielding" v. Publix Cars, 277 
NW 331. 

—^McClure v. Public Service Ry. 
Co, 132 A 236, 4 N J Misc. 177. 

C —Welch V Independent Coach 
Line. 150 SE 717, 198 N.C 130. 
Ohio—clones v. Youngstown Munici¬ 
pal Ry. Co. 12 N B 2d 279, 133 Ohio 
St 118—Steinman v. Cleveland Ry. 
Co, 155 N E 149, 23 Ohio App. 448. 
Pa.—^Montalini v. Pennsylvania Co., 
100 A. 806. 256 Pa 249 
Tex— Panhandle & S F. Ry. Co. V. 
Jones, Civ App , 105 S W.2d 443— 
El Paso Electric Co v. Cannon, 
Civ.App, 69 S W.2d 532, reversed 
on other grrounds. Com.App., 99 S 
W 2d 907—San Antonio Public 
Service Co. v. Wellman, Civ.App, 
288 S.W 582—St. Louis Southwest¬ 
ern Ry. Co of Texas v McMichael, 
Civ App., 191 SW. 186, error re¬ 
fused 

Wash.—^Poropat v. Olympic Penin¬ 
sula Motor Coach Co, 299 P. 979, 
163 Wash 78—Osborne v. Galusha. 
254 P. 1086 143 Wash. 127—Hayes 
V Staples. 225 P. 417, 129 Wash. 
436. 

W Va —Venable v. Gulf Taxi Lme, 
141 SB 622, 105 WVa 156. 

10 CJ. p 1089 note 8 [a] (1). 

(2) As to persons accomi>ajiying 
passengers —^Lewis v. Illinois Cent. 
R Co, Mo, 50 SW.2d 122. 

(3) As to passengers assaulted by 
employees of carrier.—State ex rel. 
TJmted Rys, Co, of St. Louis v. Allen, 
Mo, 240 S.W 117 

(4) As to duty to treat passenger 
courteously—Virginia Ry. & Power 
Co. V Deaton, 137 S.E. 500, 147 Va 
576. 

(5) As to boarding passengers 
Cal —^Heilman v. Los Angeles Ry. 

Corporation. 27 P 2d 946. 135 Cal 
App. 627. rehearing denied 28 P.2d 
384, 135 Cal.App. 627—Lynch v. 
Market St. Ry. Co., 19 P.2d 1009, 
130 Cal App. 433. 

Mich —Sullivan v. Detroit TJmted 
Ry, 182 N.W. 33. 213 Mich. 679. 
Mo. — Pietzuk V, Kansas City Rys. 
Co, 232 SW. 987, 289 Mo 135 — 
Paul V. Dunham, App, 214 SW. 
263 

N J —^Nogrady v. Erie R. Co, 144 A. 

803. 105 N.J.Law 396. 

10 C J p 1089 note 8 fa] (2). 

( 6 ) As to alighting passengers. 

Ala —Southern Ry. Co. v. Laxson, 

114 So 288. 22 Ala.App. 180, re¬ 
versed 114 So. 290, 217 Ala. 1, 55 
ARR. 385 

CaJ—Baker v Market St. Ry. Co., 11 
P.2d 912. 123 Cal App. 688. 

Ga.—^Hines v. Hendncks, 104 S E 
520, 25 GraApp. 682. 

Ill* — Paris V. East St. Louis Ry. Co, 
275 IlLApp. 241. 


Ky—Jiouisville Ry. Co. v Branham, 
88 S W 2d 968, 261 Ky. 748—Chesa¬ 
peake & O Ry. Co. V Smith, 83 
SW.2d 488, 259 Ky. 821—Louis¬ 
ville & N. R Co V. Burk, 268 S.W 
844. 207 Ky 1 

Mo—Took V Wells, 53 S.W 2d 389, 
331 Mo 249—CoUins v. Wells, 30 
SW2d 28. 325 Mo. 736—Parlon v 
Wells, 17 SW2d 528. 322 Mo 1001 
—Moss v Wells. 249 SW- 411— 
Gilmartin v Wells, App., 56 S.W.2d 
623—Lay v Wells. App, 274 SW 
933—^Highee v Fleming, App., 269 
SW 673—Brooks v- Union Depot 
Bridge & Termmal R Co, 258 S 
W. 724, 215 Mo App. 643—^Lass v. 
Kansas City Rys. Co. App., 233 S 
W 70—^Tillery v. Harvey, App, 214 
S.W 246—Bond v. Metropolitan St- 
Ry. Co , App , 204 S W. 934 
N C —Graham v. Norfolk-Southern R 
Go, 93 SE 428, 174 NC 1. 

Okl—Chicago, R. L & P. Ry Co v. 
Forrester. 177 P. 593, 72 OkL 8. 8 
A.LR 163 

Tex.—Texas & N. O. Ry Co. v. Rooks, 
Com App, 292 S.W 536, affirming. 
Civ App, 283 SW. 622, and rehear¬ 
ing denied. Com App, 293 SW. 554 
—^Texas & N. O. R Co. v McNeill, 
Civ App. 270 SW 1038 
Utah—^Barlow v. Salt Lake & U. R 
Co.. 194 P. 665. 57 Utah 312 
Va—Virginia Ry. & Power Co v. 

Taylor. 132 S.E. 334, 144 Va 496. 
Wash—Alstead v, Kapper, 236 P 
799, 135 Wash. 21. 

10 CJ. p 1089 note 8 [a] (3). 

(7) As to whether passenger in¬ 
jured when alighting from street car 
was still a passenger—Virginia Ry 
& Power Co v. Taylor, supra. 

(8) As to when plaintiff became a 
passenger.—Atlanta Northern Ry. Co 
V. Brown, 125 SE 465, 159 Ga 212, 
reversing Brown v Atlanta Northern 
Ry. Co, 120 S.E 677, 31 GaApp. 429, 
vacated 125 S.E 795, 33 Ga.App. 194. 

(9) As to injury by derailment. 

Ark—^Pourche River Valley & I T 

Ry. Co. V. Camp, 214 S.W. 35, 139 
Ark 406. 

Iowa.—Kelly v Muscatine, B & S. R. 

Co. 191 N.W. 525. 195 Iowa 17. 

10 C.J. p 1089 note 8 [a] <4). 

(10) As to injury by collision. 

Cal—^McK'innon v. United Railroads 

of San Francisco, 203 P. 122, 55 
(Tal App 96. 

Ind—^Yellow Cab CJo. v. Kruszjmski^ 
App, 196 N.E. 136. 

Ky—^Louisville & Interurban R Co 

V. Kerr, 287 SW 926. 216 Ky 407. 
Mo.—^Keyes v Chicago, B. & Q. R. 

Co. 31 SW.2d 50, 326 Mo. 236— 
Moms V. Union Depot Bridge & 
Termmal R Co, 8 S.W 2d 11, 320 
Mo 371—^Hulen v Wheelock. 300 S. 

W. 479, 318 Mo. 502—^Varley v. 
Columbia Taxicab Co„ 240 S.W 218 
—Bergfeld v Kansa-*'* City Rys Co., 
227 S.W. 106, 285 Mo. 654—McGm- 
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I nis V. St. Louis Public Service Co., 
j App, 44 SW2d 886—^Alewel v 
East St. Louis & S Ry. Co., App.. 
26 S.W.2d 869—^Johnson v. Kan¬ 
sas City Rys. Co., App, 233 S W. 
942. 

RI.—Keefe v. United Electric Rys 
Co . 195 A 599. 

(11) As to injuries from sudden 
jerks, jolts or movements of cars 
Ark.—Arkansas Power & Light Co. 

V Graves, 75 S.W.2d 57, 189 Ark 
743—St. Louis-San Francisco Ry 
Co, V Britton, 31 SW2d 756, 182 
Ark. 437. 

Ga —Georgia Ry & Power Co. v 
Murphy, 110 S.E. 680, 28 €ta.App 
173. 

Mo.—Connor v. Kansas City Rys Co., 
250 SW. 574, 298 Mo. IS—Laycock 

V United Rys. Co of St Louis, 235 
SW 91, 290 Mo. 344, answering 
certified questions. App, 227 S.W 
883—Weise v. Harnson, App., 89 S 
W2d 148—Dunn v. Alton R Co, 
App , 88 S.W 2d 224—^Beurskens v 
Dunham. App., 193 S W. 855. 

N J —^McClure v. Public Service Ry 
Co, 132 A 236. 4 NJ.Misc 177 

(12) As to injuries on escalator 
—Hartnett v. May Department Stores 
Co . supra. 

(13) As to injury from failure to 
heat wailing room.—^Texas & P. Ry 
Co. V. Shaw Tex Civ App, 218 SW 
814, dismissed for want of jurisdic¬ 
tion—Chicago, R I & G. Ry Co v. 
Faulkner, Tex Civ App., 194 SW 651. 

(14) As to accidental injury.— 
Holmes v. Georgia Power Co. 162 S. 
E 403, 44 GaApp. 588, reversed on 
other grounds Georgia Power Co. v. 
Holmes, 165 S.E 284, 175 Ga 487, 
conformed to Holmes v. Georgia 
Power Co., 165 SE 918. 45 Ga.App 
826. 

(15) In an action against a earner 
for injuries to a passenger in eject¬ 
ing another passenger.—^Frazier v. 
Public Service Ry Co, 123 A 867, 
99 NJ.Law 501, 1 NJ.Misc. 361. 

(16) Charge that, if alleged injury 
to passenger was an accident, he 
could not recover, was not error, 
where authorized by the evidence in 
the case.—^Hill v. Chattanooga Ry 
& Light Co., 93 SE. 1027, 21 Ga. 
App. 104. 

(17) Under the passenger’s evi¬ 
dence that he knew the country 
around his station, and, after such 
station was called, went on the 
platform as the tram slowed down, 
but that, without stopping, it sud¬ 
denly accelerated its speed in round¬ 
ing a curve past the station, and 
threw him off, the court should 
base recovery on the sudden acceler¬ 
ation of speed.—^Louisville & N. R 
Co V. Bland, 188 S.W. 468, 171 Ky. 
424 

10 C.J. p 1089 note 8 [a]. 
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is erroneous or properly refused which is not con¬ 
fined to, and in conformity wuth, issues made by 
the pleadings and evidence,® as where the instruc¬ 


tion requested or given is abstract,® or charges on 
a theory not put in issue by the pleadings,^® or not 
supported by the evidence,^^ which requires a find- 


8. NY —Goodheart v. American Air¬ 
lines. 1 N Y S 2d 2S8, 252 App I>iv. 
660 

Tex.—Sail Antonio & A. P. Ry. Co 
V. Winvar, Civ App., 257 SW. 667 
10 C J. p 1091 note 9. 

Xnstractions lidd. erroneous nnd^r 
tlie pleading’s and evid^oe 

(1) Generally. ! 

Ala —Alabama Power Co v. Maddox, 

151 So. 575. 227 Ala 628. 

Ark.—Pavis v. Kelly, 297 S.W. 698. 

152 Ark. 151. 

Ga.—Southern Ry. Co v. Smallwood, 
99 SR. 539, 23 Ga.App. 810. 

Mass.—Revsbech v Boston Elevated 
Ry. Co, 175 NE. 734, 275 Mass 
317—Neelon v. Hirsh & Renner, 151 
N.E. 302, 255 Mass. 285. 

Mo.—Hnterlachner v Wells, 278 S.W. 
79—^Thomas v. St. Louis-San Fran¬ 
cisco Ry. Co, App, 293 S.W. 1051 
—^Hellar v Kansas City Rys Co., 
App. 237 S.W. 811—Shaffer v. St. 
Louis & S. F Ry. Co. 208 S.W 145, 
201 Mo.App. 107. 

N J.—Benedetto v. Hudson & M R 
Co., 156 A. 37, 9 NJ-Misc. 758. 
N.Y.—O’Bneu v. New York Rys Co, 
174 NY.S 116, 185 App.Div 867— 
Murphy v. Hudson & M R Co, 
167 N.YS. 895, ISO App.Div. 585— 
Saperstein v Schrenkeisen. 161 N. 
Y.S. 289, 97 Misc 363. 

Ohio.—Palm v. Community Traction 
Co. 167 NE 604, 33 Ohio App. 
89. 

Or.—Perry v. Pickwick Stages of Or¬ 
egon. 243 P 787, 117 Or. 598. 

Ter.—Texas & P. Ry Co. v. Perkins, 
Civ.App, 284 S.W. 683. 

10 CJ. p 1091 note 9 ta] (1). 

(2) As to injury to a boarding pas¬ 
senger. 

Cal.—Wallden v. Market St. Ry. Co, 
9 P.2d 602, 121 Cal App. 647— 

Starkey v. Market St. Ry. Co, 265 
P. 839, 90 CaLApp. 249—Ginochio 
V. City and County of San Fran¬ 
cisco, 206 P- 763, 57 Cal App 150. 
Ga.—Jones v Western & A« R Co, 
99 S.E 388, 23 Ga.App. 725. 

Ky.—Louisville & N. R Co. v Kil- 
hum. 113 S.W.2d 844, 272 Ky. 44. 
Mo.—^Maloney v. United Rys. Co. of 
St. Louis, 237 SW. 509—Stephens 
V. Mobile & O. R. Co., App, 285 
S.W. 151—Lairson v. EAnsas City 
Rys. Co., App, 232 S.W. 484. 

10 C.J. p 1091 note 9 [a] (2). 

(3) As to injuries to an alighting 
passenger 

Mo—^Bngle v. St. Joseph Ry., Light, 
Heat & Power Co, App., 44 SW. 
2d 175—Green v. Chicago, B. & Q. 
R Co, 251 S.W. 931. 213 MoJtpp. 
583—^Roach v. Kanssas City Rys. 
Co., App, 228 S-W. 520—Chapman 
V. Kansas City Rys. Co., App., 217 


SW. 623—^Tillery v. Harvey, App., 
214 S W 246. 

Or.—Carlson v. Portland Ry, Light 
& Power Co., 254 P. 809, 121 Or. 
519. 

Tex —Southwestern Gas & Electric 
Co. V Nichols, Civ.App, 254 S W. 
515. 

10 C.J p 1091 note 9 [aj (3). 

(4) In actions for injuries result¬ 
ing from collisions. 

Ala.—^Birmingham Electric Co. v- 
Mealing. 108 So 511, 214 Ala 597 
Ky.—^B-Line Cab Co. v. Lake, 110 S. 
W.2d 1083. 270 Ky. 763—Consoli¬ 
dated Coach Corporation v. Gar¬ 
mon, 26 SW.2d 20, 233 Ky. 464— 
Louisville & Interurban R. Co. v. 
Kerr, 287 SW. 926. 216 Ky. 407. 
Mo.—^Lass V. Kansas City Rys Co, 

! App . 233 S W. 70 
N.Y —^Roach v Yonkers R. Co , 271 
NY.S 289. 243 AppUiv. 195. 

Ohio—Canton Motor Coach v. Hall, 
189 N.E. 505. 46 Ohio App 516. 

(5) Where a commuter, while 
standing between tracks after sig¬ 
naling approaching north-bound tram 
to stop, was struck by overbang 
of south-bound locomotive, court 
properly omitted to instruct on last 
clear chance doctrine, since it did 
not necessarily appear that from 
plaintiff's position between tracks de¬ 
fendant’s employees had such knowl¬ 
edge of plaintiff’s peril as to make 
doctrine applicable —^Ferran v. South¬ 
ern Pac. Go., 44 P.2d 533, 3 Cal 2d 
350. 

(6) Where the petition by a female 
passenger, who claimed she was di¬ 
rected to ride in the smoker and 
was therein insulted by other pas¬ 
sengers, did not claim that the smok- 
mg of the other passengers in the 
car was offensive, or that she so 
informed the conductor, it was error 
for the instructions to allow the 
jury to award damages for the 
smoking—Payne v. Combs, 249 SW. 
1031, 198 Ky. 749. 

(7) In a shopper’s action against 
store owner for injuries sustained 
while leaving an elevator, refusal of 
prayer to effect that shopper should 
have anticipated likelihood of opera- 
'tor’s suddenly lowering elevator as 
she was stepping out is not error, 
imder evidence —O’Neill & Co. v. 
Crummitt, Md, 190 A. 763. 

10 C.J. p 1091 note 9 

9- N.Y.—Richardson v. Nassau Elec¬ 
tric R Co, 180 N.Y.S. 109, 190 App. 
Div. 529. 

10 C J. p 1085 note 74. 

XnstractiLons held not erroneons as 
abstract 

(1) Instruction defining negligence, 
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I in suit by passenger for injury to 
eye by flying glass allegedly due to 
railroad’s negligence.—^Baldwin v 
Wingfield. 85 S.W.2d 689, 191 Ark. 
129. 

(2) Instruction defining carrier’s 
duty to passengers, m action for 
personal injuries by intending pas¬ 
senger who hoarded car not in serv¬ 
ice—Damico v. Washington, B. & A. 
Electric R. Co, 148 A 821, 158 Md. 
470. 

(3) In an action for injuries to 
plaintiff while boarding a car of de¬ 
fendant railroad where there was 
evidence that he was not near the 
car at the time he claimed to have 
been injured, and did not call a doc¬ 
tor for four months, or notify the 
railroad of his injury until still lat¬ 
er, an instruction that the fact he 
was injured at some time was not 
proof that he was injured at the 
time and m the manner he claimed, 
was not erroneous, as not supported 
by evidence.—^Ulrich v Chicago, B & 
Q. R. Co, 220 SW. 682, 281 Mo. 697. 

(4) It was duty of railroad con¬ 
ductor and its servants in charge 
of train to exercise highest degree 
of care and diligence m conservmg 
safety of passenger, and it was re¬ 
sponsible for slightest negligence on 
part of its servants proximately 
causing injuries to a passenger; and 
charge to that effect was not ab¬ 
stract m action for injuries to minor 
whose evidence showed he was com¬ 
manded by conductor to put heavy 
suitcase in rack—Central of Georgia 
Ry. Co. V. Thomas, 104 So. 559, 20 
Ala App. 617. 

mustrative instmctioxis 

An instruction on the comparative 
degree of care required by a earner 
of goods and a carrier of persons, 
given for the purpose of comparison 
and illustration, is not erroneous al¬ 
though such matter was not m issue 
—Wilkinson v. Phoenix Ry. Co of 
Arizona, 236 P. 704, 28 Ariz. 216 
liK Mo—Vulgamott v. Bfines, App, 
229 SW 394. 

N.J—Gilliard v Public Service Ry. 

Co, 110 A. 688. 94 NJLaw 288. 
10 C J. p 1092 note 10. 

11- Mo.—^Maloney v. United Rys. Co. 
of St. Louis, 237 SW. 509—Reel v 
Consolidated Inv Co, 236 S.W. 43 
—Oesch V St. Louis Public Serv¬ 
ice Co., 59 SW.2d‘758, 228 Mo. 
App 1055. 

Neb.—^Tighe v Interstate Transit 
Lines, 263 N.W. 483, 130 Neb 5. 
Tex —El Faso Electric Co. v. Can¬ 
non, Civ App, 69 S.W.2d 532, re¬ 
versed on other grounds. Com App, 
99 S.W.2d 907—Fort Worth & D. a 
Ry. Co V. Kidwell, Civ.App., 249 
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ing on an iTninaterial issue,^^ 'Dr which ignores or 
omits to charge on a material element or material 
matter in issue,^^ or disregards or ignores a mate¬ 
rial part of the evidence.^^ 

An instruction is not erroneous because it fails 
to instruct as to immaterial matters.^^ 

As a passenger suing a carrier is not obliged to 
go to the jury on each and every charge or theory 
of negligence embodied in his petition, hut may 
abandon such as he chooses, defendant cannot com¬ 
plain of an instruction, otherwise proper, which 


omits a requirement of a finding of a particular 
fact alleged in the petition.^® 

e. Instructions as to PrOTrim^te Cause of In- 
jnry 

The jury must be properly instructed on the necessity 
of the negligence or wrong of the carrier charged in the 
declaration or complaint being the proximate cause of 
the passenger’s injury. 

In stating the conditions authorizing a recovery, 
the instructions must include the condition that the 
negligence or wrong charged in the declaration or 
complaint was the proximate cause of the injury, 


S.W. 303. certified questions an¬ 
swered. ComApp., 245 SW. 667, 
112 Tex 89—American Nat. Ins 
Co. V. Nussbaum, Civ.App., 230 S 
W. 1102, dismissed for want of 
jurisdiction—Ft- Worth. & D. C, 
Ry. Co. V Courtney, CivApp., 214 
S.W. 839, dismissed for want of 
jurisdiction—Bird v. Schaff, Civ. 
App, 206 S.W. 711. 

10 C J. p 1092 note 11. 

Ittstractioiis held erroneous as not 
supported hy the evidence 

(1) In an action against a rail¬ 
road for assault by its employee, an 
instruction on assault by employee, 
in view of the absence of testimony 
of any abuse or assault by any em¬ 
ployee of defendant in the line of his 
duty.—Missouri Pac. R Co. v. Kel¬ 
logg, 262 S.W. 675. 164 Ark 548. 

(2) Instruction basing verdict for 
defendant bus company on finding 
that passenger, injured in descending 
from bus, alighted before driver had 
reasonable opportunity to offer as¬ 
sistance —^Mahaney v. Kansas City, 
Clay County & St. Joseph Auto 
Transit Co. 46 S.W2d 817, 329 Mo 
793. 

(3) Instruction, in substance, au¬ 
thorizing verdict for defendant if 
collision between street car and 
truck was result of unavoidable ac¬ 
cident, uTiTimred with negligence, 
where the evidence negatived un¬ 
avoidable accident—American Stores 
Co. V. Merman, 171 A. 54. 166 Md 
312. 

(4) An instruction submitting to 
the jury the question whether the 
failure to equip a street car with 
a rear-view mirror was negligence, 
and whether such negligence con¬ 
tributed to the injury of a passen¬ 
ger who fell from the movmg car, 
was erroneous, where the evidence 
was insufficient to show either that 
the omission to install such equip¬ 
ment was negligence or that it con¬ 
tributed to plaintiffs injury-—^Maro- 
vich V. Central California Traction 
Co., 216 P. 595. 191 Cal. 295. 

(5) Instruction that if station 
agent or “any other employee,” push¬ 
ed plaintiff from car, he could re¬ 


cover. Is prejudicially erroneous, 
where testimony was that he had 
been pushed by station agent— 
Krasmcki v Boston & M. R. R, 117 
N.F 348. 228 Mass 354 
Zastractioafl lield not improper 

(1) Instruction to find for passen¬ 
ger, if passenger was kicked by rail¬ 
road employee, is not error because 
the evidence showed employee used 
knee in pushing passenger—Morton 
V. St liOms-San Francisco Ry. Co., 
20 S.W.2d 34, 323 Mo. 929. 

(2) Instruction to find for passen¬ 
ger if he was violently thrown in¬ 
to toilet room by railroad employee 
is not error, for want of evidence 
that plaintiff was thrown, under evi¬ 
dence that passenger was pushed in- 
^to room—Morton v. St Liouis-San 
Francisco Ry. Co., supra, 

12. Mo.—Chapman v. Kimsas- City 

Rys. Co.. 217 SW. 290. 

13L 'Ala—^Tennessee, A- & G. Ry. 

Co. V. Rossell. 88 So. 362, 18 Ala. 

App. 17. 

Ark—^Meeks v. Graysonia, N. & A R. 

Co, 272 S.W. 360, 168 Ark. 966. 

I Mo —^BCellar v Kansa-** City Rys. Co., 

App, 237 SW. 811—Murdock v. 

Dunham, App., 206 S.W. 915. 

Ohio —Cleveland Ry. Co. v. Bill, 12 

Ohio App. 125. 

Tex—San Antonio Public Service Co. 

V. WellmsiTi, CivApp.. 288 S.W. 582 

—Wich.ta Falls, R & Fort Worth 

R. Co V Baker, Civ.App, 242 S. 

W. 273—Wright V- Schaft CivAipp., 

228 S.W. 333 

I 10 C J p 1093 note 12. 

Xnstractioits hdd erroneous 

(1) A carrier must exercise the 
highest degree of practical care and 
diligence m the protection of its 
passengers from accident but is held 
to only ordinary care where the per¬ 
son injured is not a jiassenger, and 
hence an instruction, m an action for 
death by accident, charging the 
highest degree of care, when wheth¬ 
er deceased was in fact a passen¬ 
ger was an issue in the case, was 
erroneous.—Carr v. FUgan, 123 A 
492, 278 Pa 587. 

(2) In action against street rail¬ 
way for injuries received on sta- 
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tion platform, based on theory that 
relation between defendant and 
plaintiff had been that of carrier and 
passenger, instruction charging de¬ 
fendant with duty of exercising high¬ 
est degree of care, without requirmg 
jury to find that relation of car¬ 
rier to passenger must have existed 
at time of accident, is erroneous — 
Banks v. Kansas City Rys Co., 217 
S W 488. 280 Mo. 227. 

14. Mo—Scheipers v. Missouri Pac. 
R. Co., 298 S.W. 51—Blackford v. 
St. Joseph Ry., Light, Heat & Pow¬ 
er Co, 21 S.W.2d 491. 223 Mo App 
1194. 

10 CJ p 1093 note 13. 

15. Mo.—Stephens v. Mobile & O. R 
Co . App., 285 S W, 151—Findley v. 
Wells, App.. 260 SW. 506—McDer¬ 
mott V. Dnited Rys. Co of St. 
Louis, App. 236 S.W. 1080. 

10 C.J. p 1093 note 14. 

IG. Mo—^Dunn v. Alton R. Co., App., 
88 SW.3d 224. 

17. Cal.—Gritsch v, Pickwick Stages 
System, 22 P2d 554, 131 Cal.App 
774. 

Conn —^Moyles v. Connecticut Co.. 

160 A 307, 115 Conn 80. 

Ky —McGraw v. Ayers, 58 S W-2d 
378, 248 Ky. 166. 

Md.—Cumberland & Westemport 
Transit Co. v. Metz, 149 A. 4, 158 
Md 424, reargument denied 149 A. 
565, 158 Md. 424, and appeal dis¬ 
missed American Oil Co. v Metz, 
51 S-Ct. 40, 282 TJ.S. 801. 75 L Ed 
720. 

Mo —Kirkpatrick v- Wells, 6 S W 2d 
591, 319 Mo. 1040—^Tueteberg v. St 
Louis Public Service Co., App. 41 
SW.2d 956—Whitlow v. St. Loiiis- 
San Francisco Ry. Co, App, 282 S. 
W- 525, certiorari quashed State 
ex rel St. Louis & San Francisco 
Ry Co. V. Danes, 290 S.W. 425, 316 
Mo. 474. 

10 C.J. p 1093 note 15. 
lustmctioiis held proper 

(1) An instruction, if the injuries 
were sustained as the proximate con¬ 
sequence of a mere accident, to find 
for the carrier, is proper, since it 
must be mterpreted as excluding 
culpable negjigence.—O'Bnen v. Bir- 
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and should define “proximate cause” but it has 
been held that as the words “proximate cause” 
have a well defined meaning as being the nearest 
or the closest in place and time, an instruction 
which employs these words is not bad because it 
omits further to define the meaning thcreof.^^ 
An instruction is erroneous which authorizes a re¬ 
covery on a finding of negligence on the part of 
defendant without regard to whether such negli¬ 
gence was the cause of the injury complained of,-® 
or without regard to the question of plaintiff’s con¬ 
tributory negligence, where the existence of such 
negligence is put in issue.^! Likewise, an instruc¬ 
tion is erroneous which requires that plaintiff show 
that the carrier’s negligence was one or more of 


the proximate causes of the injury,22 or permits 
the jury to find that certain acts constituted causal 
negligence when they were in fact merely inci- 
dentaL^s 

f. Instructions as to Presumptions and Burden 
of Proof 

The jury must be Instructed properly as to the pre¬ 
sumptions and the burden of proof applicable to the par¬ 
ticular case; and in a proper case appropriate instruc¬ 
tions as to the application of the res ipsa loquitur doc¬ 
trine to injuries sustained by passengers should be 
given. 

The court must correctly instruct the jury on the 
law as to the presumptions and burden of proof 
applicable to the facts of the case.^^ When the 


mingrham Ky., Ligiit & Power Co, 
72 So. 343. 197 Ala. 97. 

(2) Instruction autiiorizing recov¬ 
ery for injury to street car passen¬ 
ger, unless sole proximate cause was 
something other than street rail¬ 
road’s negligence, is not prejudicial¬ 
ly erroneous—^Jenkins v. Kansas 
City Public Service Co., 275 P. 136, 
127 Kan. 821. 

In actions aiTaiiLst caxxier and others 

(1) In passenger's action against 

proprietor of stage and driver of an 
automobile for injuries sustained 
when the stage tipped over in avoid¬ 
ing the automobile, instructions that, 
if injuries were proximate result of 
combination of negligent acts, it was 
unnecessary to inquire into their re¬ 
lation in period of time, or whether 
they were concurrent, successive, "or 
independent,” or whether one proxi- 
mately contributed to the result 
more than the other, might better 
have omitted the quoted words.— 
Freeman v. 218 P. 600, 63 

Cal.App. 225. 

(2) In trolley car passenger’s ac¬ 
tion for the injuries against the car¬ 
rier and a motorist, instruction that 
if motorist’s act was proximate cause 
of accident verdict must he for de¬ 
fendant carrier is properly refused. 
—Miller v. Connecticut Co., 152 A. 
879, 112 Conn. 476. 

(3) In a taxicab passenger’s ac¬ 
tion for mjunes against the taxicab 
company and one whose automobile 
collided with the taxicab, instruc¬ 
tions authorizing a verdict agamst 
each defendant If both defendants vi¬ 
olated a speed ordinance, and as a di¬ 
rect result thereof the taxicab and 
automobile collided and plamtift was 
injured, did not authorize a recov¬ 
ery unless the violation of the ordi¬ 
nance was the direct cause of the in¬ 
jury—Varley v. Columbia Taxicab 
Co. Mo, 240 S.W. 218. 

(4) In action against owner of 
building for injuries to plaintiff when 
freight elevator started, in view of 


evidence that plaintiff or his fellow 
employee inadvertently started car, 
the court should have charged on 
owner’s request that, if either of 
them, or the table they were carry¬ 
ing caused elevator lever to move, 
and car to start, verdict must he for 
defendant, and that, if sole proxi¬ 
mate cause of accident was act of 
helper and other employee, verdict 
must he for owner—Courtney v. 
Gainsborough Studios, 174 N.Y.S. 
855. 186 App.Div. 820 

(5) Failure to charge that truck 
driver's attempt to pass street car 
from rear was proximate cause of 
collision with approaching street car^ 
causing injuries to passenger there¬ 
in, is not error, where it was at 
most a concurrent cause.—Riff v. 
Pittsburgh Rys. Co, 148 A. 102, 298 
Pa 256. 

IS. Ohio.—Kelley v. Ohio Traction 
Co, 157 NB. 765, 24 Ohio App. 
539. 

10 C,J. p 1093 note 16. 

Definition held proper or not ohjec. 
tionahle 

An instruction that “proxiTnate 
cause” W'as one which by unbroken 
and continuous sequence produced 
a result, or from which such result 
might reasonably have been foreseen 
or anticipated “by a very careful, 
cautious, and prudent person,” is 
not objectionable for use of quoted 
language—Dallas Ry. Co. v Hallum, 
Tex Civ,App., 276 S.W. 460. 

Definition of **provTTnnte cause” 
held erroneous because not applying 
standard of ordinary care and pru¬ 
dence to element of foreseeahleness 
—South Plains Coaches v Behrmger, 
TexCiv-App-, 32 S.W 2d 959, error 
dismissed. 

Effect of cTimiii 2 >i statute 

That a driver was rnmiiTig bus, at 
time of collision injuring passenger, 
in excess of speed specified in crim¬ 
inal statutes did not affect question 
of propriety of charge defining prox¬ 
imate cause which did not apply 
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standard of ordinary care to element 
of foreseeableness —South Plains 
Coaches v Behringer, Tex Civ App, 
32 S W 2d 959, error dismissed. 

IS- WVa—^Brogan v. Union Tract. 
Co . 86 S E 753. 

2Q. Cal.—Brizzolari v. Market St 
Ry. Co.. 46 P2d 783, 7 Cal App 2d 
246. 

Ind—^Pittsburgh, C, C. & St L Ry 
Co. V. Amott, 126 N^.E. 13, 189 Ind 
350. 

10 C J. p 1094 note 18. 

ai. Ga—West End, etc., St R. Co. 
V. Mozely, 4 S.E 324. 79 Ga. 463. 

22- Or—Stamos v. Portland Elec¬ 
tric Power Co., 274 P 915, 128 Or. 
310. 

23. Mo.—Lewis v Illinois Cent R. 
Co. 3 S.W2d 371, 319 Mo. 233. 

24h Ala —Bradford v. Birmingham 
Electric Co, 149 So 729. 237 Ala. 
285. 

Cal—^Mudrick v. Market St. Ry. Co, 
App , 74 P 2d 328. 

10 C J. p 1094 note 21. 

Instructioiis held proper 

(1) Generally. 

Cal—White v. Red Mountain Fruit 
Co, 199 P. 318, 186 Cal 335 
Kan.—Landis v. Wichita R & Light 
Co., 203 P. 1109, 110 Kan 205. 
Minn —Sullivan v. Minneapolis St. 
Ry. Co. 200 N.W. 922, 161 Mmn, 
45. 

Mo—^Lammert v. Wells, 13 SW.2d 
547, 321 Mo. 952—Scott v. Kansas 
City Rys Co, 229 SW 178— 
Paulk V. Kansas City Rys Co, 
App, 247 SW 253 

N-C—White V. Hines, 109 S.E. 31. 
182 NC 275. 

Tex—Wichita Palls, R. & Fort 
Worth R. Co. V. Baker, Civ.App, 
242 SW. 273. 

Wash.—Nollmeyer v. Tacoma Ry. & 
Power Co, 164 P. 229, 95 Wash. 
595. 

(2) Instruction that the fact that 
the accident happened, in absence of 
"preponderance” of evidence regard- 
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circumstances of the particular case require or 
justify the application of the res ipsa loquitur doc¬ 
trine, see supra § 764, appropriate instructions 


should be given the jury as to the presumption of 
negligence arising from the happening of the acci¬ 
dent and the injury to the passenger and in 


ins cause, was some evidence of neg¬ 
ligence —Oilchnst V. Boston Elevat¬ 
ed By. 172 NB 349, 272 Mass. 346. 

(3) Instruction that taxicab pas¬ 
senger’s death in collision raised in¬ 
ference of negligence, which "throws 
upon the common earner burden of 
showing” It. was not at fault — 
Bezera v Associated Oil Co, 3 P.2d 
622. 117 CalApp 139 

(4) Instruction that bus company 
injuring passenger must prove af¬ 
firmative defense of third party’s 
negligence does not place on defend¬ 
ant burden of proving it was not 
negligent —Schropshire v. Pickwick 
Stages. Northern Division, 258 P. 
1107, 85 CalApp. 216, followed in 
Crosby v. Pickwick Stages, North¬ 
ern Division, 264 P. 346. 88 CalApp 
799 

(5) In an action for injuries to a 
passenger when a step broke—^Hines 
V. Watkins, 112 A 299, 137 Md. 211 

(6) In action against interurban 
railway for injuries to passenger in 
partial derailment.—Kilroy v. Kan¬ 
sas City & K V Ry. Co, MoApp, 
195 SW 522. 

(7) An instruction that, if plain¬ 
tiff proved that while she was riding 
in defendant's elevator there was an 
accident by reason of a defect there¬ 
in or in the operation thereof, she 
need not prove exactly the cause of 
the accident, was not erroneous, as 
removing the burden of proving neg¬ 
ligence, it meaning simply that if 
plaintiff showed she was hurt by 
reason of such defect she need not 
show the exact cause of the accident. 
—White V Red Mountain Fruit Co, 
199 P 318. 186 Cal. 335. 

(8) Charges that, if proximate 
cause of injury was not defendant's 
negligence, but was intervening 
cause by third party, and if there 
was no direct and proximate cause 
because of mtervemng party, mere 
fact third party was negligent did 
not bar right of plaintiff to sue de¬ 
fendant for her injuries provided it 
was liable, do not place on defend¬ 
ant, the double burden of showing 
its negligence was not proximate 
cause and that injury was from in¬ 
tervening act of separate agency.— 
Rome Ry. & Light Co v. Eling, 126 
S.E. 294, 33 GaApp. 383. 

(9) In action by passenger against 
railway for injuries received from 
sudden breaking of window, instruc¬ 
tion that mere injury raised no pre¬ 
sumption that injury was caused by 
negligence of railway and that bur¬ 
den was on passenger to prove how 
accident was caused and that ver¬ 
dict must be for railway imiesaa ac¬ 


cident was result of its negligence 
is proper.—^Tittlebaum v Pennsyl¬ 
vania R. Co., 174 A. 89, 167 Md 397 
10 CJ. p 1094 note 21 Caj. 

Instmctious held erroneous as to 
presumptions and burden of 
isroof 

(1) In general—Zimmerman v. 
Kansas City Public Service Co., 41 
SW2d 579, 226 Mo.App. 369. 

(2) In actions for injuries to an 
alighting passenger.—Gray v. Los 
Angeles Ry. Corporation, 230 P. 970. 
69 CalApp. 123. 

(3) Instruction requiring plaintiff 
to prove all allegations of negligence, 
m action for wrongrful death of pas¬ 
senger struck hy street car—Sacks 
V. Connecticut Co. 146 A. 494, 109 
Conn. 221. 

(4) Instruction in personal injury 
action that burden was on carrier 
to prove that it did all that could 
be done to guard against injury to 
passenger—^Lake Shore Electric Ry 
Co V. Shepherd, 192 N.B 740, 48 
Ohio App. 167. 

(5) Instruction erroneously put¬ 
ting on defendant the affirmative of 
the issue presented by the question 
to the jury: Was the car in motion 
when plaintiff attempted to hoard it? 
—Kausch V. Chicago & Milwaukee 
Electric Ry. Co., 180 N.W. 808, 173 
Wis. 220. 

(6) In an action for death of plain¬ 
tiff's intestate, where specific acts 
of negligence were alleged, an in¬ 
struction that, if the jury believed 
decedent was killed while riding as 
a passenger on defendant's street 
oar, defendant was called on to show 
either that death was occasioned by 
inevitable casualty or was due to 
contributory negligence, is erroneous 
as requiring defendant to exculpate 
Itself, not only from the negligent 
acts and omissions charged, hut al¬ 
so from all others conceivably ap¬ 
plicable to the case.—^Marovich v 
Central California Traction Co., 216 
P 595. 191 Cal 295 

(7) In action hy passenger against 
railway for injuries received from 
sudden breaking of window, instruc¬ 
tion that presumption was that in¬ 
jury resulted from railway’s negli¬ 
gence and that passenger was enti¬ 
tled to recover unless jury found 
from evidence that injury did not 
result from railway's negligence is 
improper—^Tittlehaum v Pennsylva¬ 
nia R Co., 174 A. 89, 167 Md. 397 

(8) In action for injuries sustained 
hy thirteen year old boy passenger 
who was alleged to have been pre¬ 
cipitated from cable car hy sudden 
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jerks of car, instructions stating that 
proof that injuries were caused by 
operation of car raised "presump¬ 
tion” of negligence of carrier were 
prejudicial error, as requiring jury 
to presume facts stated in instruc¬ 
tions until contrary was proved.— 
Mudrick v. Market St. Ry. Co., Cal 
App.. 74 P.2d 328 
10 C J p 1094 note 21 [bj. 

25. IT S —Otis Elevator Co. v. Wal- 
stad, CCA Fla, 37 P 2d 895. 

Ariz —^Pickwick Stages Corporation 
V Messinger, 36 P 2d 168, 44 Ariz. 
174. 

C^l —Snyder v. Tanner Motor Liv¬ 
ery, App., 50 P 2d 1051—^Barr v 
Vemcc Giant Dipper Co., 32 P.2d 
980, 138 Cal.App 563—^Heilman v. 
Los Angeles Ry. Corporation, 27 
P.2d 946, 135 CalApp 627, rehear¬ 
ing denied 28 P 2d 384, 135 Cal 
App. 627—^Lynch v Market St Ry 
Co, 19 P2d 1009. 130 CalApp 433 
—Holt V. Tellow Cab Co. of San 
Diego, 12 P.2d 472, 124 CalApp. 
385—^Roher v Leonard & Holt, 276 
P. 357. 97 Cal App. 720—Kilgore v. 
Brown, 266 P 297, 90 CalApp 555 
—^Burke v Dillingham, 258 P 627, 
84 Cal.App 736—Homey v. Dil¬ 
lingham, 253 P 970, 81 CahApp. 
443. 

N.T —^Plumh V. Richmond Light & 
R. Co, 187 N T.S. 38. 195 App Div. 
254. affirmed 135 NE. 504, 233 N. 
T. 285 

Ohio —Columbus Ry , Power & Light 
Co. V. Lombard, 168 NE. 619, 33 
Ohio App 47 

SC—Comer v. Atlantic Coast Line 
R. Co. 90 S.E 188. 105 SC. 4S0. 

Instractjons hdd proper or errone¬ 
ously refused. 

(1) In action for injuries from fall 
of passenger elevator resulting from 
breaking of cable, it was proper for 
court, in instructing jury as to pre¬ 
sumption of negligence, to omit to 
state tbat the injury must have re¬ 
sulted from the operation of eleva- 

i tor in order to raise such presump¬ 
tion—Campbell v. Bradbury, 176 P. 
685, 179 Cal. 364. 

(2) A customer's action against 
storekeeper for injuries sustained on 
escalator when escalator suddenly 
jerked is properly submitted under 
res ipsa loquitur rule, notwithstand¬ 
ing testimony that electrical current 
was supplied hy power company and 
that interruption of current by pow¬ 
er company would cause escalator to 
jerk, smee testimony of storekeeper's 
witnesses was not conclusive, as one 
of storekeeper’s witnesses testified 
that interruption of current would 
not cause escalator to jerk, and since 
one operatmg instrumentalities as 



§ 769 


CABBIEBS 


13 C.J.S. 


those jurisdictions where by statute the presump¬ 
tion of negligence arises when an injury is shown 
to have been caused by the running of a tram or 
cars, supra § 764 it is proper so to instruct the 
jury.-® An instruction which places the burden of 
producing proof from which the presumption will 
arise on plaintiff m the first instance is proper.^^ 
It is error to give an instruction which places on 
plaintiff the additional burden of proving defend¬ 
ant’s negligence,-® or to instruct that the carrier’s 
negligence cannot be presumed but the instruc¬ 
tions must not relieve plaintiff of the burden rest¬ 
ing on him on the whole case to show the carrier’s 


negligence;®® and where the carrier has under¬ 
taken to meet the prima facie case by showing the 
injury was not the result of negligence, an instruc¬ 
tion requiring plaintiff to prove negligence by a 
preponderance of the evidence is not erroneous.®! 
No instruction on the 'presumption of negligence 
arising from the accident need be given when plam- 
tiff has clearly proved the negligence of the earner 
as alleged,®® and in such a case, it is proper to in¬ 
struct that plaintiff cannot recover unless he has 
proved by a preponderance of the evidence that the 
accident happened as claimed in his testimony.®® 
No instruction on the presumption of negligence 


earner of passengers cannot escape 
liability under res ipsa loquitur rule 
by procuring current from another 
—^Hartnett v. May Department 
Stores, Co, Mo.App., 85 S,W-2d 644. 

(3) Instruction that railroad is 
presumed negligent in wreck of tram 
and injury to passenger is not er¬ 
roneous.—Schulz V St. Liouis-San 
Francisco Ry. Co., 4 S.W.2d 762, 319 
Mo. 8. 

(4) An instruction on the res ipsa 
loquitur doctrine is proper, and is 
erroneously refused where the ear¬ 
ner’s negligence has been alleged 
generally. 

Cal-—Duran v. Pickwick Stages Sys¬ 
tem, 35 P 2d 148, 140 Cal App. 

103—Johnson v Pickwick Stages 
System, 291 P. 611, 108 Cal App. 
279—^Bourguignon v. Peninsular 
Ry. Co. 181 P. 669, 40 Cal-App 
689. 

Mo.—^Porter v St. Joseph Ry, Dight, 
Heat & Power Co., 277 S.W. 913, 
311 Mo. 66 

Xnstructions held erroneous 

(1) In passenger’s action for inju¬ 
ries resultmg from premature move¬ 
ment of an elevator, charge that ap¬ 
plication of res ipsa loquitur rule 
meant that defendants, because acci¬ 
dent had happened on their elevator, 
were required to explain if they 
could why accident happened was re¬ 
versible error, since it stated, in ef¬ 
fect, that defendants as a matter of 
law had duty of going forward with 
evidence, instead of permitting jury 
to determine sigmficance of proof.— 
Wildauer v. Rudnevitz, 197 A. 252, 
119 K J.Law 471. 

(2) Where plaintiff in action for 
wrongful death sustamed when air¬ 
plane crashed into mountain plead¬ 
ed and mtroduced evidence to estab¬ 
lish specific acts of negligence on 
part of pilot in traveling along un¬ 
familiar course over dangerous 
mountainous area, which allegedly 
resulted m accident, submission of 
case to jury on theory of res ipsa 
loquitur was error, except to charge. 
—Goodheart v. American Airlines, 1 
NY.S2d 288, 252 App.Div. 660. 


"^xccumption’’ or ‘^inference” 

In action for death of passenger, 
when street car m which he was rid¬ 
ing struck a truck, use of word “pre¬ 
sumption” in instruction on doctrine 
of res ipsa loquitur instead of “in¬ 
ference” has been held not fatal — 
Atkinson V. United Railroads of San 
Francisco, 234 P. 863, 71 Cal App 
82. 

Xnstmetion fhat sudden startixig of 
car ''raises,” an inference was er¬ 
roneous, and should have been “war¬ 
rants” or “authorizes” an inference 
of negligence-^Williamson v. Salt 
Lake & O. Ry. Co., 172 P. 680, 52 
Utah 84, L R.A.1918F 588. 

26L Ga.—Hill V. Chattanooga Ry. & 

Light Co, 93 S.B. 1027, 21 GaApp. 

104. 

Injury in other jurisdiction 

As the lex fori applies to all mat¬ 
ters affecting the remedy, in passen¬ 
ger’s action m Georgia for injury 
sustamed m Tennessee, charge that 
on proof of injury by nmniTig of 
defendant’s cars the presumption 
arose that allegations of negligence 
in petition were well founded was 
not error.—Hill v. Chattanooga Ry 
& Light Co-, 93 S.B. 1027. 21 GaApp. 
104. 

Instructions on statutory presnmp- 
tiou held proper ox uot errone¬ 
ous 

(1) As permitting recovery with¬ 
out evidence negligence was proxi¬ 
mate cause of injury—Western & 
A. R. R.- V. Dobbs, 137 S E. 407, 36 
Ga.App. 516 

(2) As failing to require proof of 
injury.—Western & A. R. R. v. 
Dobbs, supra. 

(3) A charge that if plaintiff prov¬ 
ed an injury while a passenger he 
would cast on carrier the burden 
showing that injury was not caused 
by Its negligence, and that plamtiff 
by ordinary care could have avoided 
it, and that carrier must disprove its 
negligence by a preponderance of the 
testimony, was not reversible error 

i because too general and mdefinite. 
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—OBjnes v Hendricks, 104 S-B. 520, 
25 GaApp 682. 

Alighting passengers 

A charge on statutory presumption 
against railroads is proper m suit 
by passenger injured in alighting 
from street car —Georgia Ry & 
Power Co. v. Gilbert, 146 SB. 33, 
39 GaApp. 56, followed m 146 SH 
34, 39 G^App. 58 

27- Ga—^Pitner v. Southern Ry. Co, 
141 S.E 670, 37 Ga.App. 722 
Mo.—^Paul V St. Louis Public Serv¬ 
ice Co. App. 46 SW.2d 910. 

10 C J p 1095 note 24 

28. Mo—^Fowlkes v. Fleming, 17 S 
W2d 511, 322 Mo. 718—Roberts v 
Schaper Stores Co, 3 S.W.2d 241, 
318 Mo 1190. 

10 C.J. p 1095 note 25. 

InstmcMon hdd not to require proof 
of negligence 

Charge placing burden of provmg 
care on railroad after proof of m- 
jury to passenger was not objection¬ 
able as placing burden of provmg 
railroad’s negligence on passenger. 
—Pitner v. Southern Ry. Co., 141 S. 
B. 670, 37 Ga.App. 722. 

29. Mo—Carlson v. Wells, 276 SW 
26, 42 A.L R 1319. 

20. Colo 1 —Seeing Denver Co v. 

Morgan, 185 P. 339. 66 Colo. 565 
Tex—Lamar v. Panhandle & S. F. 
Ry. Co, Civ App., 234 SW. 605, re¬ 
versed on other grounds. Com. 
App, 248 S.W 34. 

31. Miss—Smith v. Gulf, M & N 
R. Co, 129 So. 599, 158 Miss. 188 

32. Fla—Atlantic Coast Lme R. 
Co. V. Hamlett, 89 So. 337, 81 Fla. 
872 

Evidence held not spedfic 

(1) As to cause of collision be¬ 
tween street car and motorbus — 
Stegman v. People's Motorbus Co. of 
St. Loms, Mo.App. 297 S.W. 189. 193. 

(2) As to cause of collision be¬ 
tween street cars.—Fowlkes v. Flem- 
mg, 17 S.W.2d 511. 322 Mo. 718 

33. Mo.—Powell V St. Joseph Ry..| 
Light, Heat & Power Co., 81 S.W.' 
2d 957, 336 Mo. 1016. 
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need be given when the presumption has been re¬ 
moved by the introduction of rebuttal testimony,3t 
and the giving of such an instruction has been held 
erroneous where the testimony in the case suffi¬ 
ciently explains every material fact connected with 
the injury, as in such case the question of negli¬ 
gence or no negligence is to be decided from the 
facts of the case.^® When the res ipsa loquitur 
rule applies, the jury should be instructed that the 
burden is on defendant to show facts rebutting the 
presumption of negligence thus raised,36 and it is 
error to refuse to instruct that the only duty on 
defendant is to show reasonable care and that there 
is no duty to explain how the accident happened.^^ 


Instructions on presumptions and the burden of 
proof must be in such terms as are not calculated 
to confuse or mislead the jury;^^ but the instruc¬ 
tion need not refer in express terms to the burden 
of proof if it is so worded that the jury caimot fail 
to understand the law on the subject.^^ 

§ 770. Verdict, Findings, and Judgment 

General rules apply to verdicts, findings, and judg¬ 
ments in actions by passengers against carriers for per¬ 
sonal injuries. 

The verdict, findings, and judgment, in an action 
against a carrier for personal injuries, are governed 
by the rules applicable in civil cases generally.^® 


34. Ga—-WoodaU v. Georgia Power 
Co. 165 S.E 311, 45 GaApp. 526 
—^Holmes v. Georg^ia Power Co, 
162 SE 403, 44 GaApp. 588. re¬ 
versed on other grounds Georgia 
Power Co v- Holmes. 165 S.E 284, 
175 Gra. 487, conformed to Holmes 
V. Georgria Power Co, 165 S.E 
918, 45 Ga.App. 826. 

InstractioxL hsUA erroueons 

In action against owner of build¬ 
ing for injuries to plaintiff when 
freight elevator started, instruction 
that jury need not determine pre¬ 
cise cause for startmg, and that 
mere happening of accident, unex¬ 
plained, constituted pnma facie evi¬ 
dence of negligence, is erroneous, 
where defendant's evidence renders 
inapplicable the rule of res ipsa 
loquitur —Courtney v. Gainsborough 
Studios, 174 N-Y.S. 855. 186 AppDiv. 
820. 

35- Ga.—Seaboard Air Line Ry. Co- 
V. Fountain, 160 S.E. 789, 173 Ga. 
593—Georgia Power Co. v. Bras¬ 
well. 173 S.E. 763, 48 GaApp 654. 

36, TJ.S—Interstate Stage Lines Co. 

V. Ayers, C.CJV.MO., 42 F2d 611. 
CaL—Heilman v. Los Angeles Ry. 
Corporation, 27 P2d 946, 135 Cal. 
App 627, rehearing denied 28 P.2d 
384. 135 Cal-App. 627—Holt v. Yel¬ 
low Cab Co. of San Diego, 12 P.2d 
472, 124 Cal App. 385—Atkinson v. 
United Railroads of San Francisco, 
234 P. 863, 71 Cal App. 82. 

Mo—■'Whitlow V. St. Xiouis-San Fran¬ 
cisco Ry. Co„ App., 282 S.W. 525, 
certiorari quashed State ex reL St. 
Louis & San Francisco Ry. Co. v. 
Danes. 290 S.W. 425. 316 Mo. 474. 
10 aj. p 1095 note 26. 

InstractioiLS held not exxoneons 

(1) As requiring carrier to dis¬ 
prove negligence by a preponderance 
of tljLe evidence.—^Lyn<ai v. Market 
St. Ry. Co.. 19 P2d 1009. 130 Cal. 
App. 433—Atkmson v. United Rail¬ 
roads of San lE^rancisco. 234 P. 863, 
71 Cal.App. 82—^10 C.J. p 1095 note 
26 [aJ. 

(2) As placing excessive burden 
on railroad.—Georgria Ry. & Power 


Co V. Gilbert, 146 SB. 33, 39 Ga 
App. 56, followed in 146 SE 34, 39 
Ga.App 58. 

(3) An instruction that if jury 
found that while plaintiff was pas¬ 
senger thereon, escalator stopped 
and violently jerked, and that such 
happemng was extraordinary, and 
that plaintiff was injured thereby, 
jury might mfer that it was occa¬ 
sioned by some negligence of de¬ 
fendant storekeeper, and that store¬ 
keeper had burden of bringring for¬ 
ward evidence to rebut inference of 
negligence and to establish that in¬ 
juries resulted from cause which 
highest de^ee of care would not 
have avoided, was not erroneous on 
ground that it placed on storekeep¬ 
er burden of showing that jerking 
did not result from storekeeper's 
negligence.—Hartnett v. May De¬ 
partment Stores Co., Mo.App., 85 S 
W2d 644. 

Xnstractions hdd exxoneous 

(1) As requiring defendant to 
overcome presumption of negligence 
by a preponderance of the evidence 
Cal —Olinger v. Pacific Greyhound 

Lmes, 46 P.2d 774, 7 CaLApp.2d 

484. 

Iowa.—Preston v. Des Moines Ry. 

Co., 241 N.W. 648, 214 Iowa 156. 

(2) As placing too great a bur¬ 
den on the earner,—^Hmes v. Beard, 
107 S E. 717. 130 Va. 286. 

37- NY.—Courtney v. Gainsborough 

Studios. 174 N.Y.S. 855. 186 App. 

Div. 820. 

36. Mo.—-Watson v. Chicago Great 

Western B. Co., 287 SW, 813, 221 

MoA-pp. 621. 

10 C.J. p 1094 note 22. 

Xnstxuctioiis held not misleading, 
confnsing, or prejudicial 

(1) Charge on the law as to pre¬ 
sumption of negligence and the law 
as to carrier's diligence in action for 
assault.—Bugg v. Carter, 131 S.E 
297, 34 Ga.App. 819. 

(2) Instruction on presumption of 
negligence when vehicle is operated 
in excess of statutory speed limit. 
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—Yellow Cab Co. v. Kruszynski, Ind. 
App., 196 N.E. 136. 

(3) Instruction on burden of proof 
as to avoidance of negligence of mo- 
torbus driver colliding with car 
while on wrong side of road, injur¬ 
ing bus passenger—Offerdahl v Mo¬ 
tor Transit Co., 252 P. 773, 80 CaL 
App 667. 

10 C.J. p 1094 note 22 [a]. 

XBstmctioiLS held not clear 

In stage passenger’s action against 
stage proprietor and owner of an 
automobile for injuries sustained 
when the stage tipped over in avoid¬ 
ing the automobile, instruction that 
plaintiff was not required to show 
particularly what specific act of neg¬ 
ligence produced the injury, but only 
that accident could not have ordi¬ 
narily occurred, had due care been 
employed by defendants, if not ac¬ 
tually erroneous, as stating the rule 
of res ipsa loquitur, should have 
been omitted in interest of clarity.— 
Freeman v. Adams, 218 P 600, 63 
CaL App. 225. 

ZnstractioiLS held erroneous 

Instruction putting burden on pas¬ 
senger mjured by derailment to 
prove every fact necessary for re¬ 
covery IS error where general in¬ 
struction authorized recovery unless 
derailment could have been avoided 
by highest care.—-Watson v Chicago 
Great Western R. Co., 287 S.W. 
813, 221 MoApp. 621. 

39. N.Y.—Buck V- MaTiTiattan R. 

Co. 10 N.YS 107, 15 Daly 550, 

affirmed 31 NE. 628 mem, 134 N. 

Y. 589 mem. 

10 C.J. p 1094 note 23- 

40. Construction of findings or vex- 
diets 

(1) In action for injuries to pas¬ 
senger, special finding that plaintiff 
signed release and received a sum 
as therein stated will not be con¬ 
strued as finding that she received 
such sum understandingly as satis¬ 
faction of claim, in view of rule re¬ 
quiring findings to be harmonized 
with general verdict.—Orr v. Mis- 
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Thus the verdict or findmgs must be specific and the pleadings and evidence,^^ and must find all 

certain,'^^ must be pertinent to the issues made by facts essential to a recovery or a defense.^^ 


soun Pac. Ry. Co.. 157 P. 421, 98 
Kan 120. 

(2) Finding that acts of agents or 
servants were wanton and reckless 
does not include a finding that in¬ 
jury and death were caused by rail¬ 
road’s negligence—Cotter v. Boston, 
R B & B. Co.. 129 NE. 426, 
237 Mass 68. 

(3) In an action against a railroad 
company by a passenger who was 
shot as a result of the alleged neg¬ 
ligence of the conductor in handling 
a pistol, findings that the conductor 
was negligent, that such negligence 
w'as the proximate cause of the in¬ 
jury, that the passenger requested 
the conductor to show him the oper¬ 
ation of the safety device, but did 
not request to see how the pistol 
operated, together with findings that 
the passenger was gruilty of no neg¬ 
ligence. etc., do not necessitate a 
judgment for the railroad company 
on the theory that, as the passenger 
requested to see the operation of the 
safety device, the conductor was out¬ 
side of his duties when he dis¬ 
charged the pistol —^Texas Midland 
R R. V. Monroe, Tex.Civ.App, 229 
S.W. 349, dismissed for want of 
jurisdiction. 

(4) In action for injuries to bus 
passenger sustained in collision with 
a truck, a finding that the driver of 
the bus was negligent and that such 
negligence was the proximate cause 
of the accident necessarily involved 
the finding that the negligence of 
the driver of the truck was not the 
sole cause of the injury—^Interstate 
Casualty Co. of Birmmgham v Ho¬ 
gan, Tex.CivApp, 232 S.W. 354. 

10 C J p 1095 note 27 [aj. 

ConclnsiveiLess of findings 

(1) The finding against plaintiff 
passenger on the first count of her 
petition against defendant street 
lailway seekmg damages for inju¬ 
ries when a car door closed on her 
wrist concluded the question of de¬ 
fendant street railway’s liability as 
to the cause of action counted on — 
Carney v. United Rys. Co. of St. 
Louis, 226 SW. 308, 205 Mo.App. 495. 

(2) Finding against plaintiff pas¬ 
senger on the first count of her pe¬ 
tition against defendant street rail¬ 
way seeking damages for injuries 
when a car door closed on her wnst 
did not coi^clusively establish the 
fact that plaintiff passenger received 
no blow whatever by the closmg of 
the door, so that she was not dazed 
when she ahghted to the street, and 
unable momentarily to extricate her¬ 
self from danger from the swing of 
the rear end of the car, which struck 
her and inflicted the mjuries for 
whi<fix she seeks recovery in the i 


second count —Carney v. United 
Rys. Co. of St. Louis, supra. 

10 C J p 1095 note 27 Cb] 

Right to findings on evidence 

In bus passenger’s action, where 
evidence showed that automobile 
struck defendant’s bus near left 
front wheel, defendant was entitled 
to finding by jury based on such 
testimony.—South Plains Coaches *v. 
Behringer, Tex Civ App., 32 S.W 2d 
959, error dismissed. 

41- CaJ.—Frascona v. Los Angeles 
Ry. Corporation, 191 P. 968, 48 
Cal App. 135 
10 C.J p 1095 note 28. 

Answers nullifying themselves 

Answers to special interrogatories 
whether defendant’s employees will¬ 
fully killed deceased, “Tes, by neg¬ 
ligence” nullify themselves —^Ft. 
Wayne & Wabash Valley Traction 
Co. V. Justus, 115 N E 585, 186 Ind- 
464, reversing, App, 108 N.E. 754. 

42l Cal—Frascona v. Los Angeles 
Ry. Corporation, 191 P. 968, 48 
Cal App. 135. 

Ill.—West Chicago St. R, Co. v. Mc¬ 
Nulty, 46 NE. 784, 166 IlL 203, 
affirming 64 Ill App. 549. 

10 C.J. p 1095 note 29. 
pi-n/Ungs held within issues 

In action against taxicab company! 
by passenger for injuries sustained 
when taxicab ran mto curbing when 
driver attempted to avoid colhsion 
at mtersection, finding of jury that 
driver was guilty of negligence in 
failing to exercise proper precau¬ 
tions prior to entering intersection 
was within issues framed by plead¬ 
ings alleging that driver failed to 
exercise utmost prudence and fore¬ 
sight to avoid injury to passenger 
prior to, and at tune of, collision — 
Jerobek v. Safeway Cab, Transfer & 
Storage Co., 73 P.2d 1097, 146 Kan. 
859. 

not responsive to issues 
Where a complamt alleged defend¬ 
ant’s act of negligence m startmg 
the street car before plaintiff alight¬ 
ed, a finding that defendant operated 
its car in a neghgent manner, there¬ 
by injuring plamtiff, is msufficient 
and not responsive to the issue as 
tendered by the complaint.—^Fras- 
cona V. Los Angeles Ry. Corporation, 
191 P. 968, 48 Cal App. 135. 

FiiifHnjrs adopting plaintiff’s theory 
of case 

In an action for injuries sustained 
by a Jitney bus passenger ndmg on 
the running board, from contact 
with a standing truck, where there 
was evidence that the fender on the 
truck was higher than that on the 
bus, and might strike a passenger 
on the running board without first 
strikmg the fender of the bus, and 
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the court’s finding did not state what 
part of the two machines came in 
contact with plaintiff’s leg, it cannot 
be said that the court adopted the 
theory that plaintiff’s leg protruded, 
rather than the theory that the in¬ 
jury was due to the , difference in 
height of the two fenders—^Ivancich 
V. Davies, 199 P. 784, 186 Cal. 520 

43- Wis.—Jirachek v. Milwaukee 

Electric R., etc., Co, 121 NW 326. 

139 Wis. 505, 131 Am.S.R. 1070. 

10 C.J. p 1095 note 30. 

finding on, pro'^wato cause 

In action against railroad for m- 
jury to shipper when riding in a 
box car, in absence of affirmative 
finding that injury in car, and not 
a subsequent injury m a wagon, was 
proximate cause of death, or of find¬ 
ing that mjury in car and subse¬ 
quent injury concurred as cause of 
death, there was no basis for judg¬ 
ment against the railroad.—Missouri, 
K & T Ry. Co. of Texas v. Norris, 
TexCom.App., 222 S.W. 1097, revers¬ 
ing, Civ.App., 184 S.W. 261. 
liudings held nimecessary 

(1) In a personal injury action 
agamst a street railway company, 
where the allegations of the com¬ 
plaint charge clearly that the mju¬ 
ries were received as a direct re¬ 
sult of defendant’s negligence in the 
operation of its south-bound car, and 
the court having so found, the result 
of the action could not be changed 
by a findmg for defendant with re¬ 
spect to negligence in the operation 
of its north-bound car which struck 
plamtiff subsequently, and failure to 
make such findmg is not erroneous 
—Rucker v. San Diego Electric Ry 
Co, 183 P. 578, 41 CalJ^pp. 787. 

(2) In a passenger’s personal in¬ 
jury action against a street railway 
company, where the court sitting 
without a jury found that defendant 
was free from all the acts of neg¬ 
ligence charged against it in the 
complamt, outside agencies contrib¬ 
uting to the cause of accident were 
iTYiTTintenal and need not be found, 
where the findings made adequately 
cover the issues pleaded.—Frederick 
V. San Francisco-Oakland Termmal 
Rys., 191 P. 1020, 48 CaLApp. 336 

(3) Where a passenger’s complaom; 
against his carrier alleged careless¬ 
ness, recklessness, and negligence on 
the part of defendant's autobus driv¬ 
er causmg collision with another 
automobile, a finding of negligence 
following substantially the allega¬ 
tion of the complamt was sufficient 
without a specific findmg that the 
driver of the other automobile, not 
mentioned m the pleadmgs. was neg¬ 
ligent, although, if he was, it would 
be probable that the defendant was 
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The verdict, findings, or judgment must be sup¬ 
ported by the weight of the evidence otherwise 
it should be set aside,^^ although a verdict on con¬ 
flicting evidence ordinarily will not be disturbed,'*® 
especially where it is not manifestly against the 
weight of the evidence.^*^ 

A verdict that the carrier was not negligent, but 
was liable to plaintiff as a passenger for the inju¬ 
ries sustained, is self-contradictory,*® as is a ver¬ 
dict exonerating the owner of a vehicle from neg¬ 
ligence of the driver, while holding liable a com¬ 
pany engaged with the owner in the joint enterprise 
of operating the vehicle.*® 

Where final instructions, which become the law 
of the case, leave no ground on which the jury 
can find defendant negligent, a verdict against the 
earner, contrary to the law of the case, cannot 
stand.^® 

"S^Tiere special findings, or answers to special in¬ 
terrogatories, are inconsistent and in irreconcilable 
conflict with the general verdict, the former con¬ 
trol, and judgment should be entered on the special 
findings notwithstanding the general verdict but 
special findings which are inconsistent with, or con¬ 
tradictory of, each other, or which are tmeertain 


in their meaning, will not overcome the general 
verdict®^ 

A judgment cannot be entered on findings incon¬ 
sistent with each other.®® It is not improper, in an 
action against the carrier and its employee, to ren¬ 
der judgment against the carrier on a verdict 
against it when no verdict is returned as to the em¬ 
ployee.®* 

§ 771. Damages 

a. In general 

b. Expenses; loss of time 

c. Physical and mental suffering 

a. In (jeneral 

A passenger sustaining injury as a result of the ear¬ 
ner’s negligence or breach of duty is entitled to dam¬ 
ages. 

Following the general rule of damages, a pas¬ 
senger who has sustained injury through the carri¬ 
er’s negligence or breach of duty is entitled to com¬ 
pensation for both the direct and the consequential 
results of the act or omission complained of, the 
consequential damages being limited to those which 
are the proximate results of the wrong done,®® and 
not including those which are too remote, as not be- 


not.—^Baker v. Western Auto Stage 
Co. 192 P. 73, 48 CalApp. 283. 

44. NY—Giltman v. Brooklyn 
Heights R. Co.. 113 N.Y.S 1046, 
129 App.Div. 654. 

45- Me.—Ltawford v. Bangor By. & 
Electric Co., 102 A 180, 116 Me 
520. 

10 C J. p 1095 note 32. 

46- Mich—Musliner v. Detroit Unit¬ 
ed Ry. 163 N.W 894, 197 Mich 
409. 

10 C J p 1095 note 33. 

47- Ill.—Christ V. Chicago R. Co, 
191 IllApp. 69. 

—Jones V. Pennsylvania R 
Co., 137 A. 796, 289 Pa. 424. 

49- Ind—United Transp. Co v Jef- 
tries, 5 N.E.2d 524, 211 Ind 226 
NY— ^Lang V. Interborough 
Rapid Transit Co, 183 NYS. 270, 
193 App Div. 56 

51. Ill.—^Ebsary v. Chicago City R. 
Co. 45 NE 1017. 164 Ill. 518, af¬ 
firming 61 IllApp. 265 
10 C.J p 1096 note 35. 

Special findings held inconsistent 
with general verdict 
Where the jury returned a general 
"verdict in favor of a passenger, who 
asserted that she was thrown to the 
floor by the sudden starting of the 
car and injured, but in response to 
a special question, as to whether the 
car started in the usual way, stated 
that they did not know, the finding 

13C.J.S.-97 


IS so inconsistent as to destroy the 
general verdict in the passenger’s 
favor—Wall v Union Traction Co., 
196 P. 434, 108 Kan 531—-10 C.J p 
1096 note 35 [aj. 

Special findings held not inconsistmLt 
with general verdict 

(1) In action by one struck by 
truck on station platform —^Lake 
Erie & W, R Co v McConkey, 113 
NE. 24, 62 Ind.App 447. 

(2) In action for injuries received 
while boarding bus.—Stradlmg v. 
TTabn, 163 N.E 527, 88 IndJlpp 117. 

(3) In an action by a passenger, 
who claimed to have been thrown 
from a car whole attemptmg to 
alight—^Fosche v. Union Traction 
Co, 196 P. 423. 108 Kan 535 . 

(4) In an action for injuries re¬ 
sulting from tripping over rail at 
station—Cleveland Ry. Co. v. Hal- 
terman, 153 NE. 922, 22 Ohio App. 
234 

(5) In action by passenger injured 
by tripping over baggage when or¬ 
dered to stand back by bus driver 
who was fightmg fire under bus.— 
Greyhound Lines v. Kunze, 181 NE 
503, 41 Ohio App 508 

10 C J. p 1096 note 35 [bj. 

52. Ind—^LouisviUe, etc. Tract. Co. 
V. Worrell, 86 N.E. 78, 44 Ind.App. 
480 

10 C J. p 1096 note 36. 

53, Tex.—Stiles v. Union Terminal 
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Co., Civ.App. 1 S.W 2 d 947, error 
refused. 

10 C J. p 1096 note 37.. 
pindiTigs held not Inconsistent 

(1) In an action for injuries to a 
Jitney bus passenger riding on the 
running board—^Ivancich v. Davies, 
199 P. 784, 186 Cal 520. 

( 2 ) In action by passenger falling 
or thrown from train—G-alveston, H. 
& S A- Ry. Co. V. Easton, Tex Civ. 
App, 257 S.W. 924. 

(3) In taxicab passenger’s action 
agamst cab company and street rail- 
'w^ay.—^Dallas Railway & TerTniTisii 
Co. V. Price, Tex Civ App, 94 S.W 
2d 884, error granted. 

(4) In street car passenger’s ac¬ 
tion for injuries sustained while 
alighting.—Prellwitz v, Milwaukee 
Electric Ry. & Light Co, 157 N W 
523. 163 Wis 84 

54. Kan—Whitesell v. Joplin & Pi 
Ry. Co.. 222 P. 133. 115 Kan 53. 

55- Minn —Ford v Minneapolis St. 
R. Co, 107 N.W. 817, 98 Minn. 96. 

8 Ann.Cas 902 
10 C.J p 9S2 note 13. 

Loss of property in wrongful ejec¬ 
tion of passenger 

Although a earner is not liable 
on its contract for loss of a pas¬ 
senger’s effects which the passenger 
keeps in her own possession, it is 
liable for a loss sustamed as a re¬ 
sult of the wrongful acts of its 
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ing the legal or natural result of the negligence or 
wrong.®® Where a passenger has received personal 
injuries by reason of the carrier’s negligence, he is, 
as a general rule, entitled to full compensation for 
all damages past, present, and prospective, includ¬ 
ing the pecuniary loss, physical and mental suffer¬ 
ing, and any incurable hurt, proximately resulting 
from the earner’s negligence;®^ but to recover for 
future consequences it must be reasonably certain 
that such consequences will follow from the in¬ 
jury.®® 

b. Expenses; Loss of Time 

The damages recoverable by the passenger include 
Reasonable expenses, and compensation for time lost 
from the passenger's business or profession. Including 
diminished earning capacity. 

The pecuniary loss recoverable by the injured 
passenger includes reasonable expenses for medical 
attendance and nursing,®® even though the bills 
therefor have not been paid,®® but there must be 
proof of the amount contracted to be paid or of the 
reasonable value of such services;®^ and it has 
been held that there can be no recoveiy if the 
services were rendered gratuitously.®^ If further 
expenses for a surgical operation or medical treat¬ 
ment or attendance will necessarily be required in 
the future, that fact also may be considered in es¬ 
timating the damages.®® 

Loss of time. Damages for loss of time during 
whidi the injured passenger is disabled from at¬ 
tending to his business or profession may also be 
recovered,®^ including damages for such prospec¬ 


tive loss of time, or loss of earnings, as is reason¬ 
ably certain to result in the future,®® such as from 
his diminished capaaty to earn money, by reason of 
the permanent nature of his injury.®® It is not 
essential to a recovery for loss of time that there 
is an actual deduction from the injured passenger’s 
salary for the time lost by reason of his injuries ®7 
In all cases prospective damages must be legally 
certain in order to be recoverable.®® 

c. Physical and Mental Suffering 

Recx>very may be had for mental, as well as physical, 
suffering, and in some jurisdictions mental suffering 
alone is sufficient, but in others mental suffering must 
be connected with bodily pain, or with circumstances of 
malice. Insult, or inhumanity. 

A passenger who has had personal injury inflict¬ 
ed on him through the carrier’s negligence is enti¬ 
tled to reasonable compensation for both the phys¬ 
ical pain and the mental anguish resulting from the 
injury,®® and this includes, where the passenger 
has not fully recovered at the time of the trial, 
damages for future physical and mental suffering 
which is reasonably certain to result from the in- 
jury.7® Thus, in cases of active maltreatment of 
the passenger, as where he has been assaulted by 
employees of the earner or by fellow passengers, 
in the presence of the conductor in charge of the 
train and without interference on his part, the car¬ 
rier is hable to make full compensation for the in¬ 
juries inflicted, including damages for outraged 
feelings and mental suffering caused by such mal¬ 
treatment and, where a passenger is assaulted by 
the carrier’s employees, he is entitled to at least 


servants in ansauUin^ and arrestingr 
the passenger and ejecting her from 
the tram, as a result of which she 
was separated from her effects and; 
they were lost.—Louisville & N. R I 
Co. V. Mason. 251 S.W. 184, 199 Ky. 
337. 

56. TJ.S.—Haile v. Texas, etc., R. 
Co.. La, 60 F. 557, 9 C.C.A. 134, 
23 L.RA. 774. 

10 ax p 982 note 14. 

3>isability not caused by 

Where paralysis sustained by apo¬ 
plexy victim would m any event 
'have followed stroke, victim could 
not recover daiwiges for disability 
from bus company which had failed 
to sunriTifion assistance for victim 
who was Tiding as a passenger on 
company's bus at time stroke was 
sustained.—Searcy v. Interurban 
Transp. Co., 179 So. 75, 189 La. 183, 
reversmg, App., 179 So. 93, revers¬ 
ing 171 So. 468. 

57- U.S —Denver, etc., R. Co. v. 
Roller. Cal. 100 F. 738, 41 aaA. 
22. 49 L.R.A. 77. 

10 ax p 983 note 16. 


58. Cal,—Cordmer v Los Angeles 
Tract. Co, 91 P. 436, 5 CalA-pp 
400. 

10 ax p 983 note 16. 

59- Ill—Chicago City R. Co. v. Hen¬ 
ry, 75 NE. 758, 218 Ill 92. 

10 C.X p 983 note 18. 

GO. Mo.—Wilbur v. Southwest Mis¬ 
souri Electric R. Co.. 85 S.W. 671, 
110 Mo.App 689. 

61. Iowa.—Bowsher v. Chicago, etc., 
R. Co. 84 N.W. 958, 113 Iowa 16. 

10 ax p 983 note 20. 

GS. HL—Malott v. Woods, 109 lU. 
App. 512. 

10 C.X p 983 note 21. 

63L Ill—Chicago City R. Co v. Hen¬ 
ry, 75 N.E 758, 218 Ill. 92. 

10 C X p 983 note 22. 

64. Ill —Chicago Union Tract. Co. 
V. Brethauer, 79 N.E 287, 223 Ill. 
521, 114 Am.S.R. 352. afllmung 125 
niALpp. 204. 

10 ax p 983 note 23. 

G5. U.S.—Washington & G. R. Co. 
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V. Harmon, DC., 13 S.Ct. 557, 147 
U S. 571. 37 L.Ed. 284. 

10 C.X p 984 note 24. 

66 . Ill—Chicago Cons. Tract. Co. v 
Schntter, 78 N.E 820, 222 IlL 

364, affirming 124 Ill.App. 578 
10 ax p 984 note 25. 

67- lud—Ohio, etc., R. Co. v. Dick¬ 
erson, 59 Ind. 317. 

10 OX p 984 note 26. 

68 . Ky.—^Louisville, etc., R. Co. v. 
Minogue, 14 S.W. 357, 90 Ky. 369, 
29 Am S R. 378. 

10 C.X p 984 note 27. 

69- S.C —^Medlm v. Southern Ry 
Co, 141 S.E. 185, 143 S.C. 91. 56 
A.L.R. 767. 

10 C.J p 984 note 29. 

70. U.S.—^Denver, etc., R Co. v. 
Roller. Cal, 100 F. 738, 41 aCA. 
22 . 49 L.RA. 77. 

10 C.X p 985 note 30. 

7L N.T.—Barad v. New York Rapid 
Transit Corporation, 295 N.T.S. 
901. 162 Misc. 458. 

10 ax p 985 note 31. 
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nominal damages, even though the damages alleged 
resulted from other sources.^- 

Necessity for physical injury, instdi, or malice. 
It is generally held, however, that mental suffering 
is the subject of damages only when connected with 
bodily pain, or with circumstances of mahee, insult, 
or inhumanity,73 although some authorities support 
the more liberal rule that mental suffering, although 
not itself sufficient to support an action, constitutes 
an element of damages whenever it naturally and 
proximately ensues from the injury complained of, 
and such injury is sufficient to give a passenger a 
cause of action ^nd the rule precluding recovery 
for mental shock alone does not prevent recovery 
for an assault where, before stopping the train, the 
conductor took hold of the passenger to eject him 
for nonpayment of fare.^^ 

§ 772. Exemplary Damages 

a. In general 

b. For acts of employees 

a. In General 

Exemplary damages may be recovered of a carrier 
guilty of willfulness, wantonness, or gross negligence 
toward passengers. 

' Where a carrier is guilty of willfulness, wanton¬ 
ness, or gross negligence in the selection of its em¬ 
ployees, the establishment of regulations, or in fail¬ 
ing to provide safe appliances, whereby a passenger 
is injured, exemplary damages may be awarded 
against it However, in order that the carrier 
may be held liable for exemplary damages for de¬ 


fects in its equipment, it must appear that it had 
knowledge of such defects.^^ 

b. Por Acts of ■Rmployees 

Mere negligence on the part of its employees will 
not subjec:t a carrier to liability for exemplary damages. 
While exemplary damages may generally be recovered 
for malicious, wanton, or grossly negligent acts of the 
carrier's employees, in some jurisdictions participation, 
authorization, or ratification of such acts by the carrier 
is essential. 

Exemplary damages cannot be assessed against 
a carrier for injuries caused to a passenger by the 
acts of its employees, where they could not have 
been assessed against such employees; in other 
words, in the absence of willful misconduct or reck¬ 
less indifference on the part of the carrier’s em¬ 
ployees affecting the safety of the travelmg public 
in general, the damages must be confined to com¬ 
pensation, and exemplary damages cannot be as¬ 
sessed against the carrier for injuries caused by 
the merely negligent or wrongful acts of its em¬ 
ployees.^® 

There is some conflict in the authorities as to 
the right of a passenger to recover exemplary dam¬ 
ages from a carrier for injuries sustained through 
the malicious, wanton, or grossly negligent acts of 
the carrier’s employees; and indeed the right to 
recover such damages in a civil action agamst the 
carrier, or in any civil action, has been question¬ 
ed.^® When the passenger’s action for damages for 
an assault and battery committed on him by an em¬ 
ployee of the carrier is based on the theory of a 
breach of the contract of safe transportation, no 
pimitive damages can be recovered.®® 


72- Tex.—Fielder v. St. Louis, etc., 
R Co., 112 S.W. 699, 51 Tex.Civ. 
App. 244. 

7a. Mo—Bngrs^ V. Lusk, App., 190 
SW. 380. 

10 C.J. p 985 note 33 

74. Ala.—Louisville & N. R Co. v. 
Robinson, 105 So 874, 213 Ala 
522. 

N.Y—Gillespie v. Brooklyn Heights 
R. Co, 70 NE 857, 178 N.Y. 347. 
102 Ajn.SR 503, 66 LR.A 618, re¬ 
versing 81 N.Y.S. 1127, 80 App.Div. 
640 

S.C.—Lipman v. Atlantic Coast Line 
R. Co. 93 SB. 714, 108 S.C. 151. 
LRA.1918A 596. 

10 C.J. p 986 note 34. 

Xnsultiiig and abusive language 
Railroad passenger, abused and in¬ 
sulted by conductor, may recover for 
mental suffering without showmg 
that acts would have caused mental 
suffermg to person of ordinary pru¬ 
dence—^Medlm v. Southern Ry. Co., 
141 S.E. 185, 143 S.C 91, 56 A.L.R. 
767—10 C.J. p 986 note 34 [c]. 


75- Mo.—Briggs v. Lusk, App., 190 
S.W. 380. 

76. W.Va.—^Barker v. Ohio River R 
Co., 41 S.E. 148. 51 W.Va. 423, 90 
Am.S.R. 808. 

10 C.J. p 986 note 36. 

77- Ala.—Richmond, etc, R. Co v. 
Vance, 9 So. 574, 93 Ala. 144, 30 
AmS.R. 41. 

10 C-r. p 986 note 37. 

78. Kan —Middleton v. Missouri 

Pac R. Co„ 212 P. 909, 112 Kan. 
793. 

Ky—Louisville & K. R. Co. v. Wil¬ 
kins* Guardian, 136 S.W. 1023, 143 
Ky. 572, Ann.Cas.l912D 518. 

N C.—Meeder v. Seaboard Ajt Lme 
Ry., 91 S.E, 527, 173 N.a 57. 

Pa—Gerlach v. Pittsburgh Rys. Co., 
94 Pa Super. 121. 

W Va—Cooper v. Chesapeake & O 
Ry. Co., 132 SJB. 739. 101 W.Va 
268. 

10 C J. p 987 note 38. 

Xiiabitity dependent on conduct of 
employee 

Where an elevator was m fdiarge 
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of the engineer of a large building, 
to whom the suggestions of the m- 
spector were referred, the owner's 
liability for exemplary damages for 
injury to a passenger was determin¬ 
able by the conduct of the engineer. 
—Reel V. Consolidated Inv. Co., Mo., 
236 S.W. 43. 

Where eouj^yee’s acts courteous 
Where railroad conductor, upon 
discovermg, as he thought, that 
plaintiff had not purchased ticket to 
her destmation, treated her with suf¬ 
ficient courtesy in insisting she pay 
far^ etc., she could not recover 
punitive damages in her action 
against him and the road.—Mobile 
& O. R. Co. v. Parrior, 75 So. 777, 
115 Mis**. 96. 

79- Mo.—McKeon v. Citizens' R. Co., 
42 Mo. 79. 

10 C.J. p 987 note 39. 

80- Ark.—Missouri Pac, R Co. v. 
Prude, 247 S.W. 785. 156 Ark. 683. 
reversed on other grounds 44 S.Ct- 
450, 265 XJ.S. 99, 68 LJBd. 919- 
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In some jurisdictions, however, exemplary dam¬ 
ages may be recovered against the carrier for in¬ 
juries caused by the tortious acts of its employees, 
within the scope of their employment, without ref¬ 
erence to any authorization, participation, or ratifi¬ 
cation of the torts by the carrier, where such acts 
are committed maliciously, wantonly, or with gross 
negligence.*^ Thus the carrier may be liable in ex- 
<miplai 7 damages for wanton misconduct or gross 
negligence of its conductor or other employees in 
assaulting a passenger, or in failing to protect him 
from assault by fellow passengers or others,*^ with¬ 
out regard to whether the employee previously man¬ 
ifested ill will or malice toward the passenger,** 
or for his malicious, willful, and wanton insulting 
conduct toward a passenger;*^ but, in other juris¬ 
dictions, however, the carrier is liable for exempla¬ 
ry damages in such cases only where it has partic¬ 
ipated in, previously authorized, or subsequently 
ratified its employee’s willful, wanton, or malicious 
acts, or gross negligence,* ^ or where it has been 
guilty of negligence in employing or retaining the 
employee.** Thus in these jurisdictions a carrier is 
not liable in exemplary damages for a malicious or 
wanton assault on a passenger by one of its em¬ 
ployees, when it did not authorize, participate in, 
or ratify such assault.*^ The mere subsequent re¬ 
tention of the employee who has been guilty of 
such willful or wanton conduct does not of itself 


amount to such a ratification of his acts as to ren¬ 
der the carrier liable for exemplary damages,** but 
it is evidence thereof, and when considered togeth¬ 
er with the other circumstances may be sufficient 
to show such ratification,** as where the carrier re¬ 
tains such employee with knowledge that he is in¬ 
competent or unfit for the position he occupies.** 

"Gross negligence,” within the above rules, has 
been held to consist in that entire want of care 
which raises a presumption of a conscious indif¬ 
ference to the passenger’s safety,*^ or in that 
course of conduct which, under the particular cir¬ 
cumstances, discloses a reckless indifference to con¬ 
sequences without the exertion of any substantial 
effort to avoid them.** On the other hand, how¬ 
ever, It has been held that negligence may be g^oss 
without being willful or intentional,** and that the 
absence of slight care in the management of a train 
or in keeping the track in repair is such gross neg¬ 
ligence as will authorize exemplary damages.*^ 

§ 773. Amount of Damages 

a. In general 

b. Circumstances affecting amount 

c. Excessive or inadequate damages 

a. In General 

The amount of damages, except exemplary damages, 
should be such a sum as the jury determines, under 


81- SC.—Phillips V Atlantic Coast I 
Line R Co, 158 S E. 274, 160 S 
C. 323, 76 ALR 415. 

10 C.J. p 987 note 40. 

Failnxe to take up passeng'er 

The first duty of a train crew, in 
case of a wreck, is to the passen- 
grers, and a conductor failing* to stop 
on signal and pick up a passenger 
who was on his tram when wrecked, 
and whom he had promised to pick 
up when he overtook him, warrants 
punitive damages — Nelson v. 
Charleston & W. C Ry. Co., 121 S. 
E 198, 92 S.C. 151. 

88 . Ky —Ohio Valley Electric Ry. 
Co. V. Wehh. 259 S.W. 697, 202 
Ky. 341. 

Mo.—^Dorton v. Kansas City Rys Co., 
224 S.W. 30, 204 MoApp. 262. 

N a—Clark v Bland. 106 SE 491. 

181 N.C 110. 

10 C.J. p 988 note 41. 

88 . Tex—^Houston E. & W. T. Ry. 
Co. V. Mathews, CivApp., 1 S.W.2d 
754, reversed on other grounds. 
Com App, 12 S W.2d 163. 

84^ Miss —Illinois Cent. R. Co. v. 
Hirtman, 111 So. 588, 146 TVfi«g*- 
394. 

S.C.—Phillips V. Atlantic Coast Line 


R Co, 158 SK 274, 160 SC. 323, j 
76 A L R. 415. | 

10 C.J. p 988 note 42. j 

Tne-^cusable conduct 

Evidence that a conductor, al-1 
though notified that a passenger re¬ 
quired assistance in alighting, be¬ 
cause old and weak, refused to fur¬ 
nish a step box or permit a hoy to 
get one, and was rude and rough 
and used insulting language, and 
threatened to carry her if she could 
not get off, tended to show inexcusa¬ 
ble conduct justifymg punitive dam¬ 
ages—Holmes v. Atlantic Coast Line 
R Co. 106 SE 567, 181 NC 497. 

85- tJ S.—^Pullman Co v. Hall, C C 
A.W.Va, 46 F.2d 399 
Ohio.—Columbus Ry, Power & Light 
Co V. Harrison, 143 N.E 32, 109 
Ohio St 526—Cleveland Ry Co v. 
Lesko, 177 N.E 606, 39 Ohio App. 
339. 

10 C J. p 988 note 43. 

86 . Ohio.—Columbus Ry, Power & 
Light Co. V. Harrison, 143 NE. 
32, 109 Ohio St- 526—Cleveland Ry 
Co. V. Lesko, 177 NE. 606, 39 Ohio 
App. 339 

10 C J. p 989 note 44. 

87- N.D.—Voves v Great Northern 
R. Co.. 143 N.W. 760, 26 ND. 110, 
48 L R.A ,N S, 30 and note. 

10 C.J. p 989 note 45. 
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88 . TJ.S—^Pullman Co. v. Hall, CC 
A.W.Va., 46 F2d 399 
10 C J p 989 note 46. 

89- Tex—^Denison, etc., R. Co v 
Randell, 69 SW. 1013, 29 Tex Civ 
App 460. 

10 C.J. p 989 note 47. 

90- N Y.—Cleghom v. New York 
Cent, etc. R. Co., 56 N.Y. 44. 15 
Am.R. 375. 

10 CJ p 989 note 48. 

91- US—Milwaukee & St. P. R. C© 
V Arms, Iowa, 91 U S. 489, 23 L 
Ed. 374 

10 C J p 990 note 49. 

92. Miss.—^Teche Lines v. Pope, 166 
So 539. 175 Miss 393 

Operation, of has at railroad 

A bus driver, who made no at¬ 
tempt to stop bus until within less 
than ten feet of railroad crossing, is 
“grossly neghgent,” entitling passen¬ 
ger injured m collision with train to 
punitive damages —^Teche Lmes v. 
Pope, 166 So 539, 175 Miss. 393. 

93. Ill —Jacksonville, etc, R. Co. v 
Southworth, 32 IlLApp. 307, af¬ 
firmed 25 N.E. 1093, 135 Ill 250 

Ky—^Louisville, etc., R. Co. v. Mc¬ 
Coy, 81 Ky. 403. 

94u Ky.—Louisville, etc., B. Co. v. 

McCoy, 81 Ky. 403. 

10 C.J. p 990 note 5L , 
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proper instructions, will fairly and reasonably compen¬ 
sate the passenger for his injuries. 

Where the damages to a passenger are only such 
as are capable of direct proof and assessment at a 
money value, of course no question can be made as 
to the amount of damages to be recovered; but in 
all those actions of passengers against carriers that 
involve the consideration of physical pain or mental 
suffering, or both, and which constitute much the 
larger number of such actions, the law can, in the 
nature of things, furnish no definite estimate of the 
compensation to be awarded, and the amount is 
therefore committed to the judgment and sound 
discretion of the jury, under proper instructions 
from the court as to the elements to be considered, 
and, except where exemplary damages are proper, 
should be such sum as will fairly and reasonably 
compensate the person injured,^® not exceeding llie 
amount claimed.® ® 

When the action is against both the carrier and 
an employer, a larger amount of damages may be 
awarded against the carrier than against its em¬ 
ployee.®^ 

A passenger may recover substantial damages 
from the carrier for insulting conduct of the car¬ 
rier’s employee, and is not limited to nominal dam¬ 
ages.®® 

h. Gircimistaiices Affecting Amount 

(1) In general 

(2) Effect of passenger’s negligence or 

imprudence 

(1) In General 

The passenger's position in life, his business or pro¬ 
fession, hrs means for earning money, and the extent 
to which they are affected may be considered in de¬ 
termining the amount of damages to be awarded. 

In determming the amount of damages, aside 
from the elements heretofore considered, the jury 
may take into consideration the injured passenger’s 
position in life, the business or profession in which 
he is engaged, the means at his disposal to earn 
money, and the extent to which they are affected 


in consequence of the injury.®® Thus, the jury 
may consider the business in which he is engaged, 
and the extent and amoxmt ©f his ordinary busi¬ 
ness,^ and his expectation of hfe, where the injury 
is permanent® However, the injured passenger 
cannot show the number of his family and the fact 
that they are dependent on him for support, for 
the purpose of increasing the damages.® 

Deduction of insurance money. The earner can¬ 
not avoid or diminish its liability to make full com¬ 
pensation for the injury inflicted, by showing that 
the passenger has received a sum from an insurance 
company on account of his injury.^ 

Premously existing disease or injury. Where 
the negligence of a earner results in the infliction 
of an injury on a passenger, and the passenger’s 
physical condition at the time of the injury is such, 
by reason of a previously existing injury or dis¬ 
eased condition, as to aggravate the injury, the car¬ 
rier cannot claim immunity from the aggravated re¬ 
sult because it did not know of the passenger’s 
physical condition and could not foresee the special 
injury complained of; the passenger is entitled to 
full compensation for the injury inflicted.® 

(2) Effect of Passenger’s Negligence or Im¬ 
prudence 

It is proper to consider the passenger’s negligence or 
imprudence in determining the amount of the award; 
and provocative language or conduct on his part is 
proper for consideration in a passenger's action for as^ 
sault by an employee. 

While the carrier is bound to make compensation 
for all the consequences resultmg directly and prox- 
imately from its wrong, the passenger on the other 
hand is bound by law to use ordinary care and pru¬ 
dence to render his injury or loss no greater than 
is necessary under the circumstances; and, where 
a passenger has suffered by reason of the carrier’s 
wrong, no aggravation of the injury or unreason¬ 
able expense incurred, attributable to the passen¬ 
ger’s negligence or voluntary act of imprudence, 
may be considered in determming the compensation 
to which he is entitled,® but, if the passenger uses 


35- Ala.—^Birmiasham R, etc., Co. v 
Rutledge, 39 So 338, 142 Ala. 195. 
10 C J p 990 note 52. 

Befosal to open station. 

For railroad’s failing negligently 
or willfully to open its passenger 
station a reasonable length of time 
before the arrival of a train as re¬ 
quired by statute, an intending pas¬ 
senger can recover some damages, 
that is. actual damages, for loss of 
time or inconvenience.—Ginn v XT. 
S Railroad AdTofnistration, 103 S.!Ej. 
548, 114 SC. 236. 


96. Ky.—Louisville R. Co v Fnck, 
165 SW. 649. 158 Ky. 450. 

10 C J. p 990 note 53. 

97- SC—Spigener v Seaboard Adr 
Line Ry., 98 S E. 330, 111 S C 405 

9®. Miss —^Illinois Cent R. Co. v. 
Cox, 100 So. 520, 136 Miss. 123. 

99- Ind—^Louisville, etc, R. Co. v. 

Miller, 37 N E. 343, 141 Ind. 533 
10 C J. p 990 note 55. 

1 - US —Wade v. Leroy, N.T., 20 
How 34, 15 L-Ed. 813. 

10 C J p 991 note 56. 
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2 - Ind.—^Louisville, etc, R Co. v 
Miller. 37 N.E 343, 141 Ind. 533. 

10 C J. p 991 note 57 

3. Wis.—^Ejeuziger v. Chicago, etc., 
R Co, 40 N.W. 657, 73 Wis. 158. 

10 C J. p 991 note 58 

Md.—^Baltimore City Pass. R. Co. 
V. Baer, 44 A. 992, 90 Md. 97. 

10 C J. p 991 note 59 

5. U.S.—Southern Pac. Co. v. Cavin, 
Cal.. 144 P. 348. 75 aC.A 350. 

10 C J. p 991 note 60. 

G. U.S.—^Texas & P. R. Co. v. White; 
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ordinary care in this regard, as in employing an 
ordinarily careful and skillful surgeon or physi¬ 
cian, the carrier is liable for unfavorable results.^ 

Provocative language or conduct on the part of a 
passenger, whereby an assault by an employee is 
brought on and he is injured, may be considered in 
mitigation of damages,* where the provocation and 
the assault are substantially coincident,® although 
tiiere is authority to the contrary.^® A finding that 
the passenger attacked or abused the employee will 
relieve the earner from exemplary damages for an 
assault by the employec.^^ Where the employee as¬ 
saults the passenger, substantial rather than merely 
nominal damages are recoverable even though the 
passenger was the aggressor.^^ 

Comparative negligence. .In some jurisdictions 
the negligence of the passenger, which is only slight 
as compared with that of the carrier, will not de¬ 


feat a recovery, but the recovery will be apportion¬ 
ed according to the relative negligence,^® unless the 
passenger’s negligence is the sole cause of the in- 
]wryM 

c. Excessive or Inadequate Dnm^ges 

The jury’s award against the carrier will not be in¬ 
terfered with unless excessive, in which case it may be 
set aside, or the excess ordered remitted. This applies 
to exemplary as well as compensatory damages. 

Since it is the pecuhar province of the jury to fix 
the amount of damages, where they have rendered 
a verdict, a court wiU not set it aside on the ground 
that it is excessive tmless the amount is so obvious¬ 
ly disproportionate to the injury proved as to justi¬ 
fy the conclusion that the jury must have been in¬ 
fluenced by partiality or prejudice, or misled by 
some mistaken view of the merits of the case; but 
where the verdict is thus obviously excessive it 
will be set aside,^5 or the amount of the excess may 


Tex., 101 F. 928, 42 C.CA. 86, 62 
Ii-RA 90. 

10 C.J. p 991 note 62. 

7- K.Y.—^Hickenbottom v. Delaware, 
etc., R. Co., 25 N.E. 279, 122 N.T. 
91 

10 C J. p 992 note 63. 

3. S C.—Liipman v. Atlantic Coast 
Line R. Co, 93 SE. 714. 108 S.a 
151. L.RA 1918A 596. 

10 C.J. p 992 note 64. 

9. Mass—^JaclLson v. Old Colony St. 
R Co, 92 17E. 725, 206 Mass. 477, 
30 L.RA,N.S, 1046, i9 Ann.Cas. 
615. 

10 C.J. p 992 note 65 

IOl Ohio—Mahoning: Valley R. Co. 
V. DePascale, 71 N.E 633, 70 Ohio 
St. 179, 65 LR.A. 860, 1 Ann.Cas. 
896. 

10 C.J. p 992 note 66 . 

11. Tex.—Mouston, B. & W. T Ry. 
Co. V. Mathews, Coni.App., 12 S.W. 
2d 163, reversing, Civ.App., 1 S.W. 
2d 754. 

12. N.Y.—Schwartz v. New Tork 
Rys. Co., 160 N.TS. 1081. 

13: Fla.—Florida R. Co. v. Dorsey, 
52 So. 963, 59 Fla. 260. 

10 C.J. p 992 note 67. 

14b Fla.—Louisville, etc, R. Co. v. 
WiUis, 51 So. 134, 58 Fla 307. 

15b Ind.—Ft. Wayne & Northern In- 
dianp^ Traction Co. v. Ridenour, 123 
N.E. 720. 71 IndA^pp. 263. 

10 C.J. p 992 note 70 
Sjntii^fes held excessive 

6375, m an action for personal in¬ 
juries caused by failure of railway 
company to stop passenger tram and 
let plaintiff off at her station.—Mo¬ 
bile 6 b O. R. Co. V Currie, 73 So. 868 , 
113 Miss 45 —^10 C.J. p 992 note 70 
Caj. 


S^-fn'\£res held not excessive 

( 1 ) $ 100 , for cursmg and abuse of 
drunken passengers, sickness from 
the smoke in the car, and damage to 
a basket of clothes.—Butler County 
R. Co. V. Exum, 187 S.W. 329, 124 
Ark. 229 

(2) $250, to female passenger as¬ 
saulted and insulted by fellow pas¬ 
senger.—Memphis, D. & G. R. Co v. 
Trussell, 183 S.W. 981, 122 Ark. 516. 

(3) $333, as damages for mental 
and physical suffering of plaintiff 
shipper in connection with boardmg 
of caboose—^Texas & N O. R Co v. 
Tillman, Tex.CivApp., 197 S.W. 1128, 
error refused 

(4) $450, for business man of ap¬ 
parent respectability, who was as¬ 
saulted by subway railroad employee 
while busmess man was passenger 
in subway train.—Barad v. New Tork 
Rapid Transit Corporation, 295 N.Y. 

I S 901. 162 Misc. 458. 

(5) $500. for assault by conductor. 
—^Pt. Wayne 6b Northern Indiana 
Traction Co. v. Ridenour, 123 N.E. 
720, 71 IndA-pp. 263. 

( 6 ) $500, for injuries to a passen¬ 
ger from the breaking of glass.— 
Washmgton Ry. 6b Electric Co. v. 
Perry, 47 App.DC 90. 

(7) $500, to colored passenger ex¬ 
cluded from carrier’s station during 
cold and stormy weather.—Higgins v. 
Southern Ehnsas Stage Lmes Co., 42 
P.2d 599, 141 Kan. 641. 

( 8 ) $ 666 , for injuries sustamed m 
attemptmg to alight from caboose of 
moving train.—^Texas 6 b N. O R. Co- 
V. Tillman, Tex.Civ.App., 197 S.W. 
1128, error refused. 

(9) $700, for injuries to passenger 
assaulted by conductor.—^Bugg v. 
Carter, 131 S.E 297, 34 Ga.App. 819. 

( 10 ) $ 1 , 000 , for assault and insult- 
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ing conduct of fellow passenger— 
Hines V. Rice. 218 S.W. 851, 142 Ark. 
159 

(11) $1,000 to wife and $150 to 
husband, where woman was injured 
by a fall from a street car.—But- 
tera v. Rhode Island Co., R.I., 110 
A. 71. 

(12) $1,125.35. for injury to a rail¬ 
way passenger, resulting from her 
being misled by tramnnen m disem¬ 
barking at the wrong station.—Mis¬ 
souri, K & T. Ry. Co. of Texas v. 
Dickson, Tex.ChvALpp, 153 S.W. 933. 

(13) $1,500, actual damages to pas¬ 
senger assaulted by conductor for 
pain and suffering, headaches, and 
loss of sleep, and for impaired earn¬ 
ing capacity.—Houston EL 6b W. T. 
Ry. Co. V. Mathews, Tex.CivApp., 1 
S.W 2 d 754, reversed on other grounds, 
<2omApp, 12 SW.2d 163. 

(14) $1,500, for injuries sustained 
in collision —^Memphis St. Ry. v. 
Mitchum, 6 Teiui.CivJL 227. 

(15) $1500, in action by woman 
passenger against street railway 
company for employees' failure to 
protect her. from assault by two 
other women passengers, who were 
intoxicated.—Southern Traction Co. 
V. Coley, Tex.Civ.App., 211 SW. 265, 
dismissed for want of jurisdiction. 

(16) $1,500, to passenger thrown 
down by the jerk of a street car — 
Fletcher v. KaTisas Chty Rys. Co., Mo. 
App., 221 S.W. 1070. 

(17) $1,700, to a passenger, will¬ 
fully and maliciously assaulted by 
motorman.—Ohio Valley EJlectnc Ry. 
Co. V. Webb, 259 S.W. 697, 202 Ky. 
341. 

(18) $ 2 , 000 , for abusive treatment 
by conductor in threatening to eject 
negro woman from train.—^Houston 
EL 6 b W. T. Ry- Co. v. Anderson, Civ- 
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be ordered to be remitted.^® This rule applies 
where the verdict indudes exemplary damages as 
well as where the damages are merely compensa- 
tory.i^ 

Where the amount of damages awarded is so 


small that it is evident that the jury must have 
overlooked some material dement of damage, the 
court may grant relief by setting it aside as being 
inadequate under the circumstances.^* 


L CONTRIBUTORY NEGLIGENCE OF PERSON INJURED 


§ 774. General Rules 

The doctrine of contributory negligence applies as 
between passenger and common carrier. 

A passenger must exercise ordinary care, and 


such care only, for his own safety, that is, such 
care as an ordinarily prudent man would exercise 
for his safety and security under the same circum¬ 
stances.^* No person is ever absolved from exer- 


App., 10 S.W.2d 767, reversed on 
other grrounds 36 S.W.2d 98E, 120 
Tex 200. 

(19) $ 2 , 000 , for injuries caused by 
fairing cold when compelled to vacate 
a drawmg room.—Pullman Co. v. 
Cox, Tex.Civ.App., 220 S.W. 599, dis¬ 
missed for want of jurisdiction. 

( 20 ) $ 2 , 000 , for injuries sustained 
while aligrhtingr from car.—Pawlicki 
V. Detroit Umted Ry., 158 N.W. 162, 

191 Mich. 536 

(21) $2,500. for pain and suffering 
from being thrown down in street 
car—Nelson v. Milwaukee Electric 
Ry. & Light Co., 222 N.W. 792, 197 
Wis. 513 

(22) $2,500, to woman thrown from 
a car while alighting.—Brown v. 
Rhode Island Co., R.I., 102 A. 965. 

(23) $2,500, to passenger who suf¬ 
fered an apoplectic stroke, but was 
deposited as a drunk m the station 
without medical attention for over 
twenty-four hours.—Searcy v. Inter- 
urban Transp. Co., 179 So. 75, 189 
La 183, reversing, App., 179 So. 93, 
reversing 171 So. 468. 

(24) $3,000, for injuries sustained 
m collision.—Lowder v. EAnsas City 
Rys. CJo., Mo.App., 221 S.W. 800. 

(25) $5,000, to motorbus passenger, 
who sustained marked loss of hear¬ 
ing.—Marcus v. White Star Lines, 
175 A. 490, 316 Pa. 380. 

(26) $ 12 , 000 , where the evidence in 
a personal injury suit by street car 
passenger tended to show that her 
injuries were permanent.—^Houston 
Electric C^. v. Pearce Tex.Civ.App., 

192 S.W. 558, dismissed for want of 
jurisdiction. 

(27) $13,800, where a street car 
passenger, a physician earning over 
three hundred dollars a month, had 
his right forearm fractured, his right 
wnst stiffened, both bones of leg 
fractured, the ankle hones stiffened, 
the leg shortened one and one-half 
mches, he being confined to bed for 
eight weeks and rendered unable to 
resume his practice as a physician 
for eight and one-half months.— 
Rice V. Michigan Ry. Co., 175 N.W 
454, 208 Mich. 123. 


(28) $19,500, for injuries to a fe¬ 
male passenger aged twenty-nine 
years, eammg a yearly income of 
five thousand six hundred dollars, it 
being doubtful if she would ever 
fully recover.—Swendsen v. Pacific 
Electric Ry. Co. 166 P. 21, 175 Cal. 
502. 

10 C.J. p 992 note 70 (bj. 

IG. Miss.—Illinois Cent. R Co. v. 

Cox, 100 So. 520, 136 Miss. 123. | 

10 C.J. p 994 note 71. i 

l>p^ 9 ges reduced 

(1) $700, reduced by $450—Cen-| 
tral of Georgia Ry. Co v. Williams, i 
84 So. 633, 17 Ala App. 259. 

( 2 ) $750, reduced to $200.—^Bnggs 
V. Lusk, Mo.App.. 190 S.W. 380. 

(3) $2,500 reduced to $250, with 
interest and costs.—Spearman v. 
Toye Bros. Auto & Taxi-Cab Co., 114 
So. 591. 164 La. 677. 

<4) $5,000. reduced by remittitur 
to $3,750.—Bchaff v. Wright Tex.C2v. 
App., 251 SW. 515. 

10 C J. p 994 note 71 Caj. 

17- Ky—Louisville Southern R Co. 
V. Mmogue, 14 S.W 357, 90 Ky. 
369, 12 Ky.L. 378. 29 Am.S R 378. 

10 C J. p 994 note 72. 

Award h^ excessive 

(1) $900, punitive damages for as¬ 
sault and abusive language used by 
defendant’s conductor during an al¬ 
tercation against plaintiff, a passen¬ 
ger, reduced to $500.—St. Louis 
Southwestern Ry. Ck>. v. Hagler, 254 
S.W. 1071, 160 Ark. 543. 

(2) A verdict m excess of $1,000 
agamst a carrier on account of the 
insulting and offensive enforcement 
by its conductor of the separate 
coach law.—Illinois Cent. R Co. v. 
Cox, 100 So 520. 136 Miss. 123. 

< 3 ) $ 2 , 000 , for msults by train 
porter to passenger, excessive by $ 1 ,- 
500, and reduced under statute — 
Baxbknecht v. Great Northern Ry. 
Co.. 212 N.W. 776, 55 N.D. 104. 

(4) $2,500, punitive damages for 
an assault, bemg five times the 
amount of the compensatory dam¬ 
ages allowed-—Hunter v. Kansas City 
Rys. Co., 248 S.W. 998, 213 MoJLpp. 
233. 

10 C.J. p 994 note 72 [aj. | 
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Award held not excessive 

(1) $2.00 actual and $498 pnnitive 
damages, for insulting insinuation 
that plaintiff was attempting to ob¬ 
tain ticket without paying —Knoell 
V. Kansas City, €t, C- & St. J. Ry. 
Co., Mo.App.. 198 SW. 79. 

(2) $1,500 punitive damages, in ad¬ 
dition to $500 compensatory damages, 
for a wanton and lustful assault 
committed by a conductor on a fe¬ 
male passenger.—^Flynn v. St. Louis 
Southwestern Ry. Co, MoA.pp., 190 
S.W. 371. 

(3) $4,500 actual damages and $1.- 
000 punitive damages, for assault by 
employee-—Dorton v. Kansas City 
Rys. Co, 224 SW. 30. 204 Mo-App. 
262. 

(4) $15,000, for injuries to bus pas¬ 
senger in crossmg collision, where 
verdict included punitive damages.— 
Teche Lines v. Pope, 166 So. 539, 175 
Miss 393. 

10 C.J. p 994 note 72 Cbj. 

18. Ill.—Hanson v. IJrbana, etc., St. 

R Co.. 75 HLApp. 474. 

N.T.—^Tooker v. Brooklyn Heights R 
Co., 80 N.T.S. 969, 80 AppJDiv. 371. 
Sa-mages held inadequate 

A verdict in favor of plaintiff for 
five dollars was inadequate, in action 
by passenger assaulted and abused 
by conductor.—Samuels v. New York 
City Ry. Co., 101 N.Y.S 534. 52 Misc. 
137. 

IG- C^.—^McEZmley v. Dalton, 17 P. 

2d 160, 128 CaLApp. 298. 

Ill—See Kaber v. Borland, 201 Ill 
App. 516- 

La-—Louviere v Southwestern Trac¬ 
tion A Power Co., 77 So, 293, 294, 
142 La. 590, quoting Corpus Juris 
with approvaL 

Mo.—^Moutria v. East St. Louis Ry. 

Co., App, 76 S.W.2d 427. 

Pa—Klmgensmith v. W'est Penn 
Rys. Co., 154 A 811, 303 Pa. 487. 
Tex—^Dallas Ry. & Terminal Co. v. 
Travis, 78 S.W.2d 941, 125 Tex. 11, 
affirming, Civ.App., 46 S.W,2d 743. 
10 C.J. p 1096 note 39. 

Absence ot coutzibutoiy uegligbace 
(1) Passenger in public carrier, as 
taxicah cannot be charged with re^ 
sponsilolity for collision.—Dawson v. 
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cismg reasonable care for his own safety simply 
because he is a passenger for hire;20 carriers of 
passengers have the right to assume that passen¬ 
gers will exercise the care of a reasonably prudent 
maiij^i and it is a well established rule, that, al¬ 
though there has been negligence on the part of the 
carrier contributing to the injuries, if the passenger 
fails to exercise ordinary care, and his failure is 
proximately connected with his injuries, he is guilty 
of contributory negligence which will defeat a re¬ 
covery,-- and a recovery will be defeated as well 
where the negligence of the passenger exposes him 
to injury as where it cooperates in causing the mis¬ 
fortune from which the injury results.23 How¬ 
ever, the negligence of a passenger or intending 
passenger will not bar his recovery unless it con¬ 
tributes to his injury,^^ and, although the conduct 
of a passenger has contributed to the injury sus¬ 


tained, yet if such conduct has not been in a le¬ 
gal sense imprudent or negligent, he may recover, 
provided the carrier is in fault.^® Moreover, the 
doing of an act by a passenger of a nature which 
would ordinarily constitute contributory negligence 
barring recovery will not necessarily preclude re¬ 
covery by the passenger where he was mduced by 
the carrier to do such act.^® 

What constitutes passenger^s negligence. A pas¬ 
senger is not to be deemed guilty of negligence un¬ 
less he has, or is charged with, knowledge of a de¬ 
fect or peril, and then fails to use ordinary care to 
avoid injury,27 and it is elementary law that a pas¬ 
senger is not obliged, in the exercise of ordinaiy 
care, to anticipate negligence on the part of the 
carrier, but may rely on the carrier's observance 
of Its legal duty to exercise a high degree of care 


Toye Bros Tellow Cab Co, 131 So 
716. 15 La-App. 326. 

(2) A passengrer, who was injured 
by a trunk falling- on him proxi¬ 
mately caused by bus driver’s negli¬ 
gence in relymg on handle alone in 
jerking trunk onto bus, was not con- 
tributonly negligent, where driver 
had as much opportunity as passen¬ 
ger owning trunk to learn of faulty 
handle.—Gaines v. Teche Bines, La 
App., 176 So. 134. 

(3) Statement by one who hired 
taxicab in response to driver’s ques¬ 
tion that hospital to which she de¬ 
sired to go was out H street on B 
avenue, was not direction that he 
should return on H street, so as to 
preclude recovery for iniuries re¬ 
ceived while so returning.—^Hathaway 
V. Coleman, 169 F. 414, 35 Cal App. 
107. 

20k U.S —^Pennsylvania B Co v. 
Rogers, NJ, 244 F. 76. 156 C.CA. 
504. 

Me—Chaput v. Lussier, 165 A. 573, 
132 Me. 43 

Md—Washington, B & A. B Ry. Co. 

V State, 113 A. 338, 137 Md. 538. 
Sule as to guest inapplicable 

Rule as to recovery for injuries by 
guest who rides without exercising 
any care for his own safety held not 
applicable to persons riding in taxi¬ 
cab as passengers —Chaput v. Lus¬ 
sier, 165 A. 573, 132 Me. 48. 

21- U.S—^The Bmpress of Scotland, 
DC.N.Y.. 11 P2d 783, affirmed, CC 
A, McKay v. Bmpress of Scotland. 
24 F2d 1018. 

22l U.S.—Aschenbrenner v. U. S. Fi¬ 
delity & Guaranty Co., 54 S CL 
590. 292 US 80. 78 L.Ed. 1137. re¬ 
versing, C C.A., U. S. Fidelity & 
Guaranty Co. v. Aschenbrenner, 65 
F2d 976, certiorari granted Aschen¬ 
brenner V. U. S. Fidelity & Guai^ 
anty Co., 54 S CL 229, 290 U S. 622, 
78 L.BdL 543, and rehearing denied 


54 S.Ct 861, 292 US. 615, 78 L Ed. 
1474—^The Empress of Scotland, D. 
C-NY.. 11 P'2d 783. affirmed. CCA., 
McKay V. Bmpress of Scotland, 24 
F.2d 1018. 

Ala—^Louisville & N. R. Co. v. Maiv 
tin. 73 So- 909. 198 Ala 540. 

Ga—^BCill V. Chattanooga Ry. & Light 
Co.. 93 S.E 1027. 21 GaApp. 104 
Ill—^Bartz V. Chicago City Ry. Co, 
116 niApp. 554, 

Kan —Senning v. Arkansas Valley 
Interurban Ry. Co, 165 P 863, 101 
Kan. 78. 

Ky —Adams v. Hilton, 310 S.W 2d 
1088, 270 Ky. 818—^Paducah Trac¬ 
tion Co V. Weitlauf, 195 SW. 99, 
176 Ky. 82, LR.A1917F 353. 

La —^Mills V. Illinois CenL R Co, 
86 So 750. 148 La. 217—^Smith v. 
Service Cab Co., App, 155 So. 774 
ND—^Dahl V. Mmneapolis, St P & 
S S M. Ry. Co., 223 NW. 37, 57 
ND. 538 

Va—Pennsylvania R Co v. Jenkins, 
96 SB. 170, 123 Va. 211 
WVa—Slaven v. Baltimore & O R 
Co, 171 S.B 818, 114 WVa, 315— 
Peters v. Monongahela Transport 
Co. 155 SB 178, 109 W.Va. 417. 

10 C.J. p 1097 note 40. 

Observing suitcase in aisle 

Where passenger testified that she 
saw a suitcase protruding into aisle 
when she boarded car and that suit¬ 
case was not moved throughout tnp, 
passenger could not recover, since 
she was contnbutorily negligenL 
having seen suitcase as she entered 
car.—Selman v. City of DetroiL 278 
N.W. 112, 283 Mich. 413. 

Tiflliig with drro»''e" driver 

Although negligence of driver of 
vehicle is not imputable to passenger, 
yet the conduct of a passenger m 
entering an automobile and continu- 
mg to ride therein, when he knew or 
must have known driver was mtoxi- 
cated, establishes negligence barring 
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recovery, and rule applies to a pas¬ 
senger in a vehicle for hire as well 
as guest—^Wayson v. Rainier Taxi 
Co. 239 P. 559. 136 Wash. 274. 45 A 
LR 290. 

Use of narrow platform 

Where one going to a ferry pier to 
meet an incommg passenger and 
passing from the train shed to the 
open pier, which was dark, was 
blinded by the lights when he re¬ 
entered the shed, his attempt to use 
a narrow platform connecting the 
two mam platforms while so blinded, 
instead of waiting until his eyes be¬ 
came accustomed to the lighL held 
negligence as matter of law, where 
he knew the platform was elevated 
and that he might be injured if he 
walked off of iL—Jackson v. Hines, 
113 A- 129, 137 Md. 621. 

23L Mo—^Moutna v. Bast SL Louis 
Ry. Co, App, 76 SW2d 427. 

10 C J. p 1098 note 41 

24. Mo—Sugarwater V. Fleming, 293 
SW. Ill, 316 Mo. 742. 

25. Ala,—^Louisville & N. R. Co. v 
Martin, 73 So 909, 198 Ala. 540 

10 C J. p 1098 note 42. 

26. W.Va—^Donnally v. Payne, 109 
S.B. 760. 89 W.Va. 585. 

Carrier’s invitatioiL or restraint 
A passenger may take a position 
or do an act resulting in his injury 
on the carrier’s invitation or induce- 
menL or in consequence of a re¬ 
straining influence imposed by tne 
carrier which otherwise would bar 
recovery, without incurrmg such 
negligence or contributory negligence, 
where mvolving no greater risk than 
an ordinarily prudent man would as¬ 
sume under the circumstances.—Uon- 
nally v. Payne, 109 S EL 760, 89 W.Va 
585. 

27- Md —^United R-, etc., Co. v. 

Riley, 71 A. 970, 109 Md. 327. 

10 C.J p 1098 note 46. 
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for the safety of passengers.^* In this connection 
It has been held that a passenger is under no duty 
to antiapate the presence of obstructions in the 
aisle of a conveyance,^^ nor to ascertain the fitness 
of the operator of the vehicle,*® nor to msp'ect the 
appliances furnished by a carrier,*^ and that he 
may properly assume that the operator of the vehi¬ 
cle will exercise the care essential to safe transpor¬ 
tation,** and that all parts and appliances of the 
vehicle are reasonably safe and fit for use.** 
Where, however, the negligence of the carrier is 
apparent to the passenger, he should thereafter ex¬ 
ercise ordinary care to avoid injury which might 
result to him from such negligence.*^ 

Assumption of risk A passenger never assumes 
the risk of a carrier’s negligence,*® and it has been 
said that, strictly speaking, the doctrine of assumed 
risks has no bearing on actions of this character, 
although the facts which would lead to its invoca¬ 
tion in an action between master and servant may 
affect the issue of contributory negligence in an ac¬ 
tion between passenger and carrier.*® The more 
generally accepted view is that a passenger does 
assume all risks not resulting from the carrier’s 
negligence and necessarily incident to travel,*^ such 


as those peculiar to the particular vehicle in which 
he is riding,** and that the defense of assumption 
of risk may be set up in an action against a car¬ 
rier*® It should be borne in mind, however, that 
the only risks assumed are those of accidents which 
arise after the carrier has done its full duty, that 
is, the ordinary incidents of travel.^® 

What law governs. The law of contributory neg¬ 
ligence of the state where a passenger was mjured 
while traveling between points therein governs m 
an action for the injury.^^ This is in conformity 
with the general rule, which has been discussed in 
§ 679, that the lex loci delicti controls actions 
against a carrier for injuries resulting from its 
negligence. 

§ 775. Statutory Provisions 

The effect of a passenger’s contributory negligence is 
in some Instances governed by statutes specifically deaU 
ing with such subject. 

Where statutes define the legal effect of a pas¬ 
senger’s contributory negligence or the like, the 
rights of passenger and common carrier in such re¬ 
spect are controlled by the applicable statute.^* 
Under statutes providing that railroads shall be li- 


Ill.—^Metz V. Yellow Cab Co, 
248 111 App 609 

Miss—^Tri-State Transit Co. v. Mar¬ 
tin. 179 So, 349 

Mo —Caley v. iCansas City, 48 S W. 

2d 25, 226 Mo App. 934 
Wis—^Naus V. Chicago & M Elec¬ 
tric Ry. Co.. 201 N.W. 281. 185 Wis 
178. 

29- Ala—Atkinson v. Bean, 73 So 
479. 198 AIsl 262 

20. Ky—^Morris v. City Transfer & 
Yellow Taxi Co. 294 S W. 1030, 220 
Ky 219 

Cab driver 

Taxicab jiassenger has no duty to 
exercise care to learn whether driver 
is sober or intoxicated.—^Morris v. 
City Transfer & Yellow Taxi Co, 294 
S.W. 1030, 220 Ky. 219. 

31- Ark—Chicago, R. I & P Ry. 
Co V McCrary, 16 S.W.2d 466, 179 
Ark. 444. 

Pootrest in railroad coach 

Ark—Chicago, R I. & P. Ry. Co. v. 
McCrary, 16 SW.2d 466, 179 Ark. 
444. 

32- B[y—Shelton Taxi Co v. Bowl¬ 
ing. 51 SW.2d 468, 244 Ky 817 

33. EAn—Jenkins v. Ka.Ti«a-«t City 
Public Service Co., 275 P. 136, 127 
Kan. 821. 

3^ Ga—^Hill v. Chattanooga Ry. & 
Light Co, 93 SE. 1027, 21 GaJLpp. 
104. 


Minn.—Rau v. Smuda, 221 M.W. 232, 
175 Minn 328. 

Kegligence known to passenger 
Duty of passenger to exercise ordi¬ 
nary care to avoid conseguences of 
carrier's negligence does not arise 
until such negligence is apparent, or 
in exercise of ordinary care would 
be apparent, but where such negli¬ 
gence IS known to the passenger he 
must use due care to avoid injury 
therefrom— Hill v. Chattanooga Ry 
& Light Co, 93 S.E 1027, 21 GaApp 
104 

35. Mo —^Toroian v. Parkview Amuse¬ 
ment Co., 56 S W 2d 134, 331 Mo 
700 

10 C J. p 1098 note 44. 

33. Ind.—^Indian;»polis & Cincinnati 
Traction Co. v Helms, 121 HE. 
279, 70 Ind App 137 
Tex.—St Louis Southwestern Ry. 
Co- of Texas v. Christian, CiVwA.pp, 
191 SW. 175, error refused 

37. Mo —^Toroian v. Parkview Amuse¬ 
ment Co., 56 SW2d 134, 331 Mo 
700. 

Tex—^Dallas Ry & Terminal Co. v 
Travis, Civ App., 46 S W 2d 743, af¬ 
firmed 78 S.W2d 941, 125 Tex. 11 
Va.—Richmond-Ashland Ry Co. v 
Jackson. 162 S E. 18 157 Va. 628. 
WVa—Koon v- Monongahela West 
Penn Public Service Co., 192 SE. 
332. 

33. Tex.—Fort Worth & B. C Ry 
Co. V. Hawley, Civ.App, 235 S.W 
659—^Texas & N. O. R Co. v. Till¬ 
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man, Civ,App., 197 SW. 1128, er¬ 
ror refused. 

CTaboose 

One riding on the caboose of a 
freight tram, although as a passen¬ 
ger, assumes the increased risk in¬ 
cident to such mode of travel, and 
cannot recover for injuries result¬ 
ing, in the absence of negligence of 
the railway.—^Nashville, CL & St. L. 
Ry. V Hopper, 217 S.W. 661. 142 
Tenn. 200. 

39. Mo.—^Toroian v. Parkview 
Amusement Co, 56 S.W.2d 134, 331 
Mo 700. 

40. Pla—^Blonda East Coast R. Co. 
V. Carter, 65 So. 254, 67 Fla. 335, 
AnnCas-1916E 1299. 

10 C.J. p 1098 note 45. 

ITiiavoidabLe risks 

“And, also while it is undoubted¬ 
ly true that a passenger must take 
the risks incident to the mode of 
travel and the character of the means 
of conveyance which he adopts, such 
risks are only those which cannot be 
avoided by the earner by the use of 
the utmost degree of care and skill 
in the preparation and management 
of the means of conveyance."—^Mat- 
teson v- Teche Greyhound Lines, 
La-App, 178 So 272. 273. 

41- XJ S —Long v- Atlantic Coast 
Line R- Co., SC., 238 F. 919, 151 
C.CA. 653. 

40. U.S.—clones v. Chicago, R L & 
P Ry. Co , aC.A Heb, 260 F. 929. 

10 CJ. p 1098 note 43. 
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able for all Hamagfes to passengers except where 
arising from the passenger’s "criminal negligence,” 
the term "criminal negligence” means gross negli- 

gence>3 

Statutes dealing with specific instances of con¬ 
tributory negligence, such as a passenger’s viola¬ 
tion of regulations or his jumping from a moving 
vehicle, are considered in subsequent sections. 

§ 776. Persons under Disability 

a. In general 

b. Children 

c. Intoxicated passengers 
a. In General 

Acts which would amount to contributory negligence 
if done by a normal person may not constitute negli¬ 
gence where performed by one physically or mentally 
impaired, although such a person should exercise the 
care reasonably to be ^pected of one in such condition. 

What will constitute failure to exercise ordinary 
care on the part of the passenger may depend on 
the mental and physical capacity of the passenger 
himself, and acts which might be negligent in a nor¬ 
mal person may not be contributory negligence in 
view of the passenger’s disability, such as will de¬ 
feat his recovery for injury where the carrier has 
been negligent, as no greater care can be required 
of him than his ability will allow him to exercise.^^ 
A passenger suifering from a physical disability 
should take such care as may be required and feasi¬ 
ble in view of his condition,^® and it has been held 
that, if a passenger is laboring under a disability, 
increasing his liability to accident, he will be guilty 
of negligence and rannot recover for an injury sus¬ 
tained if he does not make known his infirmity to 
the earner s agent.^® The fact that the carrier 
does know of the passenger’s impaired condition 

43L TJ.S*—Jones v. Chicago, R. 1. & 

P. Ry., supra. 

Neb.—^Union Pac. R. Co. v. Roeser, 95 
N.W. 68, 69 Neb. 62—Chicago, B. 

& Q R. Co. V. Hyatt. 67 N.W 8, 48 
Neb. 161, 167—Chicago, B. & Q. R. 

Co. V. Hague. 66 N.W. 1000, 48 Neb. 

97—^l/Cissoun Pac. R. Co. v. Baier. 

55 N.W. 912. 87 Neb. 235, error dis¬ 
missed 14 S.Ct. 1149, 154 TT.S. 510, 

38 Li.E!d. 1083—Chicago, B. & Q. R. 

Co. V. Landauer, 54 N.W. 976, 36 
Neb. 642—Omaha & R. V. R. Co. v- 
ChoUette. 49 N.W. 1114, 33 Neb. 

143. 

44b Mont.—Gohn v. Butte Hotel Co., 

295 P. 262. 265. 88 Mont. 599, quot¬ 
ing Corpus Juris. 

Or.—Watts V. Spokane P. & S. Ry. 

Co., 171 P. 901. 88 Or. 192. 

10 C J- p 1098 note 47. 

4& lU.—Busbm^^n V, Calumet & 


will not, however, relieve the latter of the duty of 
exercising such ca.re as may be reasonable and pos¬ 
sible for one of such condition.^^ 

Dufy to have attendant: It has been held that if 
a passenger is incapable of taking care of himself 
he should have an attendant along to render him 
such assistance as he may require,^^ but, as shown 
infra § 803, a failure to provide such an attendant 
or protector does not amount to contributoiy neg¬ 
ligence as a matter of law. Where a passenger in¬ 
capable of taking proper care of himself is accom¬ 
panied by an attendant, the negligence of the lat¬ 
ter will be regarded in law as the n^ligence of the 
passenger attended, when he has been injured in 
consequence of such negligence.^® 

b. Cliildren 

The age, intelligence, and experience of a child pas¬ 
senger should be considered in determining whether or 
not he was guilty of contributory negligence. While 
the negligence of an accompanying parent may not be 
imputed to the child passenger, the presence of the par¬ 
ent may operate to relieve the carrier from the duty of 
observing extra precautions in respect of the child. 

The same care, discretion, and foresight cannot 
be required of a child of immature years as of an 
ordinary adult, but he is required to exercise such 
care and judgment as may reasonably be expected 
of a child of the same age and mental development 
as the one in question, and to that extent he is re¬ 
sponsible for acts or omissions contributing to his 
own injury.^® Age is not the only element for con¬ 
sideration, but there should also be taken into ac¬ 
count the intelligence, capacity, and experience of 
the child.51 

Negligence of parent. The negligence of the 
parent will not, in general, be imputed to the child 
so as to defeat recovery by the child for an injury 
received but if the child is in charge of the par- 

N T.—Morrison v. Erie R. Co., 56 
NY. 302—Willetts v. Buffalo, etc., 
R. Co., 14 Barb. 585. 

50. N.J.—Heimge v. Uttle Ferry 
Bus Line, 171 A. 135, 12 N.J.Misc. 
213 

10 C.J. p 1099 note 52. 

Zive year old boarding aiix^ct car 
Cbild of five could not be contribu- 
tonly negligent in boarding street 
car, so as to prevent recovery for 
leg injury received wben motorman 
allegedly closed door and raised step 
too soon—Dallas Ry. & Tenminsii Co 
V, Curtis, Tex.Civ.App., 53 S.W.2d 
85, error refused. 

51. W.Va,—^Tiippett v. Monongahe- 
la West Penn Public Service Co., 
130 S.B. 483, 100 W.Va 319. 

5(2. Vt.—Ploof V. Burlington Tract. 
Co., 41 A. 1017. 70 Vt. 509, 43 L.R 
A. 108. 


South Chicago Ry. Co., 214 Ill 
App. 435. 

Duty of deaf man to use his eyes 

Where a passenger had been deaf 
for a number of years, and on alight¬ 
ing from a street car failed to hear 
another car approachmg and by 
which he was struck, his negligence 
m failing to look for other cars 
barred recovery.—Busbman v. Calu¬ 
met & South Chicago Ry. Co., 214 111 
App. 435. 

46. N.BL—Foss v. Boston, etc., R. 
Co, 21 A 222. 66 N H 256. 49 Am. 
S.R. 607, 11 L.RA. 367. 

10 C.J. p 1099 note 48. 

47- Del—Clayton v. Philadelphia, B 
& W. R Co.. 106 A. 577, 7 Boyce 343. 
48L Miss.—New Orleans, etc., R Co. 
V. Statham, 42 Miss. 607, 97 Am.D. 
478. 

4^ Ill—Ohio, etc., R. Co. v. Strat¬ 
ton, 78 HI 88. 

1^46 
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cnt the carrier may be relieved by that fact from 
any extra caution with reference to the child on ac¬ 
count of its immature years, and the negligence of 
the parent or person in charge of the child may 
therefore tend to rebut negligence of the carrier.53 

c. Intozicated Passengers 

The intoxication of a passenger Is one circumstance 
to be considered on the issue of contributory negligence, 
and may or may not bar his rec:overy for injuries sus¬ 
tained while intoxicated. 

The voluntary intoxication of a passenger does 
not relieve him of the duty of exercising ordinary 
care for his own safety and is a circumstance to 
be considered as bearing on die question whether 
by his own conduct he brought the injury on him¬ 
self, and, if so, may be sufficient to defeat a re¬ 
covery.^® It has been held that a drunken passen¬ 
ger should exercise such care for his safety as may 
usually be expected of a sober passenger ©f ordi¬ 
nary prudence under like circumstances.®® On the 
other hand, the mere fact that a passenger is in¬ 
toxicated at the time of receiving an injury caused 
by the negligence of the carrier will not, as a mat¬ 
ter of law, defeat a recovery,®*^ and where the in¬ 
toxication of the passenger is not a direct and prox¬ 
imate €:ausc of his injury such intoxication cannot 
be classified as contributory negligence barring re¬ 
covery.®® Where a common carrier owes to a pas¬ 


senger a special duty to protect him because of his 
intoxication, his intoxication is considered as only 
a condition under which the problem of liability 
must be solved, and a remote and not a proximate 
cause of injury, even though intoxication may have 
been present and have affected the conduct of the 
passenger.®® 

§ 777. Acts in Emergencies 

A passenger is not contributorily negligent In acting 
erroneously in the face of apparent imminent peril where 
the situation arises from the carrier's fault and the 
passenger lacks time for deliberation. 

In determining whether the passenger has exer¬ 
cised ordinary care to avoid the injury which he 
has received as a result of the carrier s negligence, 
it sometimes becomes a question whether he has 
been negligent in doing an act which would in it¬ 
self have been presumptively negligent, but for the 
circumstances which, it is claimed, justified it in 
the attempt to escape a threatened injury, such as 
a collision, and the rule is well established that, if 
the passenger acts as a reasonably prudent person 
would have done in view of the danger as it ap¬ 
peared to him, he is not guilty of contributory neg¬ 
ligence so as to bar his right of recovery against 
the carrier, although, if he had not acted thus in the 
attempt to avoid injury, he would have been safe 
The same rule is applicable to the failure of the 


Iowa.—■'Wymore v. Maba^ika County, 
43 K.W. 264, 78 Iowa 396. 16 Am.S. 
B. 449, 6 LILA. 545. 

53- US.—The Bur^rundia, D.C.K.T., 
29 F. 464. 

Ill.—Savagre v. Illinois Cent. R. Co., 
164 IllApp. 634. 

Ky.—Sandifer v. Louisville, etc., R. 

Co, 89 S.W. 528, 28 Ky.L. 464. 
N.Y.—Momson v. Ene R. Co., 56 N. 
T. 302. 

54. Ill.—-Wilcke V. Henrotin, 89 N.E. 
329, 241 m. 169. 

55u IlL—O'Rourke v. Louisville & N. 

R. Co., 197 lUJ^pp. 45. 

Ky.—Cmcinnati, N. O & T. P. Ry. 
Co. V. Francis, 220 SW. 739, 187 
Ky. 703. 

Me.—Mahan v. Hines, 115 A. 132, 120 
Me. 371. 

10 C.J. p 1100 note 57. 

XatoadcatLon. resultiiiff in. reckless 
conduct 

"The rule is that ah intoxicated 
passeng^er who becomes indifferent or 
reckless, and m consequence fails to 
exercise ordinary care to protect 
himself from dangler, and is injured, 
will be demed a recovery, and he can¬ 
not rely upon intoxication as an ex¬ 
cuse for failure to exercise care for 
his own safety ”—McDermott v. 
Louisville & N. R. Co., 206 S,W. 6, 
8, 182 Ky. 22. 


Where no special duty on carzler I 

‘Tn cases where there is no special | 
duty resting^ upon the defendant to’ 
protect the plaintiff from the results 
of his own intoxication, the fact that 
plaintiff was mtoxicated, if it was a 
contributmg: cause of the injury, is a 
bar to the action.”—Fardette v. New 
York & S Ry. Co., 180 N.Y S. 179. 
181, 190 App.Div. 543. 

561 Iowa .—Sughes v. Chicag^o, etc. 

R. Co., 129 N.W. 956, 150 Iowa 232. 
10 C.J p 1100 note 55. 

37- Kan—O’Keefe v. Kansas City 
Western R. Co., 124 P. 416, 87 Kan. 
322. 48 L.R.A.,N.S.. 135. 

10 C.J p 1100 note 56, 

58- N.Y.—Fagan v. Atlantic Coast 
Line R. Co., 115 N.E. 704, 220 N.Y 
301, L.R.A.1917E 663. reversmg 155 
N.YS, 609, 170 App.Div 47. 
Dmnken passenger left in dangerous 
place 

Where a railroad accepted an in¬ 
toxicated passenger for transporta¬ 
tion, the passenger’s mtoxication. 
when he was assisted from the train 
at destination and negligently left in 
a dangerous situation, was not con¬ 
tributory negligence, although he 
was negligent in becoming intoxicat¬ 
ed, smee hiB intoxication previous to 
and at the time the road unlawfully 
placed him in a ha^^’a^dous situation 
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was not a direct and proxiTnjite cause 
of his injury later hy a train.—Fa¬ 
gan V. Atlantic Coast Line R. Co., 115 
NE. 704 220 NY. 301 reversing 155 
N.Y.S. 609, 170 App.Div- 47. 

5«. NY.—Fardette v New York & 

S. Ry. Co., 180 N.YS. 179, 190 App. 
Div. 543. 

GO. CaJ.—Drury v. Los Angeles Ry 
Corporation, 282 P. 525, 102 Cal. 
App. 58. 

La.—Guidry v. Morgan's Louisiana & 

T. R. & S. S. Co., 74 So. 534, 140 La. 
1007, L.R,A.1917D 962. 

10 C.J. p 1101 note 58. 

Palling passenger dinging to hsL-ndie- 
bar 

Although passenger of street car 
falling off rear platform while round¬ 
ing curve could have saved herself 
from serious mjury by not clinging 
to handlebar, if ordinarily prudent 
person would have so acted under 
similar circumstances, passenger will 
nevertheless be excused from penalty 
of what might otherwise amount to 
contributory negligence.—Drury v 
Los Angeles Ry. Corporation, 282 P. 
525, 102 Cal.App. 58. 

No duty to calculate chances 

“This court has uniformly held 
that on occasions where a passenger 
is suddenly confronted by immiTient 
danger he cannot reasonably ex- 
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passenger to attempt to avoid or escape threatened 
injury.®! The danger need only be apparent in or¬ 
der to relieve the passenger from the charge of con¬ 
tributory negligence,®^ but the appearances must be 
such as would reasonably cause alarm to a person 
of ordinary prudence under the same circumstanc¬ 
es; It will not be sufficient that the passenger be¬ 
came alarmed by reason of appearances produced 
wholly or in part by the carrier, if these appearanc¬ 
es were not such as reasonably to cause alarm ,®3 
and it is also necessary that the alarm arise from 
the carrier’s negligence and that the appearance of 
danger was imminent, so as to leave no time for 
deliberation.®'* 

Alighting from moving vehicle to avoid impend¬ 
ing danger. Where a passenger, as the result of 
the misconduct or negligence of the carrier, is plac¬ 
ed m such a perilous position as to render his jump¬ 
ing from a moving vehicle an act of reasonable 
precaution, such as to avoid an apparent collision or 
overturning, and he leaps therefrom and thereby 
sustains an injury, he is not guilty of contributory 
negligence, and the carrier will be answerable in 
damages,®® and recovery has been allowed where 
the passenger was in no real danger but was in¬ 
duced through misconduct attributable to the car¬ 
rier to believe that he was in danger.®® 

However, if a passenger induced by a ground¬ 
less fear jumps from a moving vehicle and is in¬ 


jured in consequence he cannot recover.®^ 

The matter of a passenger’s alighting from a 
moving vehicle is further considered infra § 793. 

§ 778. Acts to Avoid Inconvenience 

A passenger nnay be guilty of contributory negligence 
where he incurs danger voluntarily and for the mere 
purpose of avoiding inconvenience. 

Where a passenger, to avoid suffering some in¬ 
convenience only, voluntarily runs into an obvious 
danger and injury ensues, he will be held guilty of 
contributory negligence and cannot recover.®® 
However, it has been held that, if the inconven¬ 
ience is very great, and the danger run in avoiding 
it is very slight, it may not be .unreasonable to in¬ 
cur that danger.®® _ _ , 

§ 779. Violations of Regulations or Direc¬ 
tions 

A passenger may be guilty of contributory negligence 
where he acts in disregard of reasonable regulations or 
directions of the c:arrier, provided that he has timely 
notice thereof. In some jurisdictions there are statutes 
governing such matters. 

It Will in general constitute negligence on the 
part of a passenger to violate the reasonable regu¬ 
lations made by the earner with reference to the 
safety of passengers, and for an injury resulting 
from such violation he cannot recover, although the 
injury is attributable m part to the negligence of 


pected to calculate chances, or to de¬ 
liberate upon the means of escape, 
but that he must of necessity judgre 
of the danger by the circumstances 
as they at the instant appear to him, 
and not by the result. Immediate 
action and decision are reguired of 
him, and if he acts as a man of ordi¬ 
nary prudence placed m similar cir¬ 
cumstances, and m doing* so mahes 
an effort to escape injury and is in¬ 
jured, the railroad company is re¬ 
sponsible to him for his damages ”— 
Yazoo & M V. R. Co. v. Hill, 216 S. 
W 1054, 1057, 141 Ark. 378 

61. Colo —Montgomery v Colorado 
Springs, etc., R Co. 114 P. 659, 
50 Colo 210. 

10 C J. p 1101 note 59. 

failure to warni driver 

Passengers held not contributonly 
negligent in failing to warn taxicab 
driver of impending danger when 
driver suddenly made left turn in 
front of rapidly approachmg truck, 
and an automobile passenger is not 
obliged to protest mann^ of operat¬ 
ing automobile, where danger arises 
so unexpectedly that statement or 
act of passenger would not change 
situation or might mcrease danger — 
Zmuda v. McFarland. 165 A. 446, 53 
HI. 210. 


GOl Ala—Selma St., etc., R. Co v. 

Owen. 31 So. 598, 132 Ala 420 
Mo —^Moore v Metropolitan St R 
Co. 176 S W 1120, 189 Mo App 555 
10 C J. p 1101 note 60 

eSL Ark.—St Louis, etc, R Co v 
Murray, 18 S.W. 50, 55 Ark. 248, 29 
Am SR. 32, 16 LRA. 787. 

10 C J p 1102 note 61 

64. Mo —Delfosse v IJmted Rys. Co 
of St Louis, 201 SW. 860. 

10 C J. p 1102 note 62 

65. Pa—^Lehner v. Pittsburg R Co, 
72 A 525, 223 Pa 208, 132 Am S R 
729, 16 Ann Cas. 83 

10 C.J p 1102 note 63 

Jumping under threat of being shot 

Conduct of passenger in jumping 
from movmg street car when con¬ 
ductor curses whole hunch and 
threatens to shoot is not inexcusable, 
he not being required to weigh nicely 
chances between which he chooses — 
Hendnx v United Rya Co. of St. 
Louis, Mo, 193 SW 8i2. 

Mbtorbus passenger 
Ky.—^McGraw v. Ayers, 58 S W 2d 
378, 248 Ky 166. 

66. Ala.—Alabama Great Southern 
R Co. V. Hunt, 86 So 97. 17 Ala. 
App. 566, certiorari granted Ex 
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parte Alabama Great Southern R. 
Co., 86 So 100, 204 Ala. 504. 
Victim of practical joke 

■>^Tienever a common earner by di¬ 
rect action or negligent connivance 
threatens a passenger with summary 
execution as a spy, besides mutila¬ 
tion of his valuable organs, and 
thereby produces such terror in his 
mind as to induce him to alight from 
a rapidly movmg tram to escape m- 
jury, the carrier is liable, under the 
sudden emergency doctrine, "be the 
passenger a Solomon or a simpleton ” 
—^Alabama Great Southern R Co v. 
Hunt, 86 So. 97, 100. 17 Ala App 566, 
certiorari granted Ex parte Alabama 
Great Southern R Co, 86 So 100, 
204 Ala 504, and cause remanded for 
further consideration on ground that 
instructions imposed too broad a 
duty on the carrier m respect of pro¬ 
tecting him from threats of fellow 
passengers. 

67- Mo —^Delfosse v. United Rys 
Co of St Louis, 201 SW. 860 
10 C.J. p 1102 note 64. 

66. Wash—Kroeger v. Seattle Elec¬ 
tric Co. 79 P. 1115, 37 Wash 544 
69. Md—Western Maryland R. Co. 
V. Stanley, 61 Md 266, 48 Am-R. 
96 

I 10 C.J. p 1102 note 66. 
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the earner but, in order to charge a passenger 
with contributory negligence for such a violation, 
he must have had notice of the rule or regulation at 
the time, or must have been charged with notice 
thereof.^^ A breach of the earner’s rule will not 
amount to contnbutory negligence where it appears 
that the carrier has waived or abrogated the rule, 
as by permitting it to be disregarded.^^ 

Disregarding directions or warnings. The pas¬ 
senger should be guided by the directions of the 
employees in charge, with reference to his own 
safety, and may be guilty of contnbutory negli¬ 
gence in failing to observe warnings or cautions 
thus given,^3 although the act done by him is one 
customarily done by others.^^ However, to charge 
a passenger with negligence in disobe 3 dng such a 
warning, the warning must be timely,'^^ xnust rea¬ 
sonably come to his notice,*^® and he must have rea¬ 
son to know that it is intended for his safety.^*^ 


To make a warning effectual, it is not essential 
that the employees in charge should enforce com¬ 
pliance with it.^® 

§ 780. Acts by Permission or Direction of 
Employees 

The fact that a passenger acts In conformity to the 
permission or direction of the carrier may absolve him 
from contributory negligence in doing acts which would 
otherwise constitute such negligence, although even 
where he acts pursuant to such permission or direction 
the passenger must exercise reasonable care for his 
own safety. 

Where a passenger acts in conformity to a per¬ 
mission or direction given by a conductor or other 
agent of the carrier, acting within the scope of his 
employment, and such conduct on his part will not 
expose him to a known or apparent danger which a 
prudent man would not incur, he will not be guilty 
of contributory negligence, although his conduct 
may result in bringing injury on him.^® Misdirec- 


70- TJ S —^Houston v Delaware, L. & 
W. R. Co.. CCA.N.J, 274 F. 599 

Ga—^Bailey v. Georgia Ry. & Pow¬ 
er Co.. 124 SE 907, 32 GaApp 
793. 

Pa —^Tiers v Pennsylvania R. Co., 
141 A. 487, 292 Pa 822 
10 C J p 1103 note 68. 

•'Where a railroad company un¬ 
dertakes the transportation of pas¬ 
sengers for an agreed price, the con¬ 
tract includes many things. The 
passenger agrees to be bound by all 
the company’s reasonable rules and 
regulations for entering, occupying 
and leaving trams, and if injury be¬ 
falls him by reason of disregard of 
the regulations which are necessary 
to the conduct of the business, the 
company will not be liable even 
though the negligence of one of its 
servants concurred in causing the 
mischief.”—Seltzer v. Philadelphia 
& R Co., 69 Pa.Super. 309, 315 

71- Ill—^Harley v. Aurora, etc, R. 
Co, 182 IllApp 643 

Md.—^United -R. etc., Co. v Hertel, 
55 A. 428, 97 Md. 382 
Mass.—Cutts V. Boston El R Co., 
89 N.E. 211, 202 Mass 450 
10 C J. p 1103 note 69. 

72- Ga —Bailey v. Georgia Ry. & 

Power Co, 124 S E. 907, 32 Ga 
App. 793. j 

10 C J. p 1103 note 70. j 

Waiver not shown ! 

Where caretaher m charge of 
stock was told by a railway em¬ 
ployee that the train would stop, 
so he could get on board, the em¬ 
ployee’s subsequent query as to 
whether he could not board the tram 
while It was moving slowly, without 
any express or implied threat that he 
would miss the tram, if he refused 
to board it while moving, was not 


a waiver of requirement of contract, 
under which he was carried, that he 
should remain in the caboose while 
the tram was in motion.—BEulet v. 
Payne. C.CJH.N.D, 282 F 401—^10 
CJ. p 1103 note 70 [al. 

73. La —^La Rosa v. New Orleans 
Public Service, 121 So. 379. 10 La. 
App. 324. 

10 C J. p 1103 note 7L 
on i^tfozm 

For a passenger on fast-movmg 
train operated outside of municipal¬ 
ity to stand on platform, particular¬ 
ly after wammg not to do so, is 
“contributory negligence” defeating 
recovery for injuries resulting there¬ 
from, although there is negligence 
of carrier’s employees.—^Louviere v 
Southwestern Traction & Power Co-, 
77 So. 293, 142 La. 590, LR.A1918C 
169. 

74- Ill —Raymond v Chicago, etc., 
R. Co., 126 IlLApp 240. 

75- Ind.—^Louisville, etc, R. Co. v. 
Bean, 36 N.E. 443, 9 Ind App. 240. 

76- Cal —^Lynn v. Southern Pac. Co., | 
36 P 1018, 103 Cal. 7, 24 L.R.A. 
710. 

10 C.J p 1104 note 74 

77- IlL—West Chicago St. R. Co. v. 
Johnson, 54 NE 334, 180 Ill. 285, 
affirming 77 IllApp. 142. 

10 C J. p 1104 note 75. 

78- Mo.—Aufdenberg v St. Louis, 
etc. R. Co, 34 S.W 485, 132 Mo. 
565—Sherman v. Hannibal, etc, R. 
Co, 72 Mo. 62, 37 Am R. 423. 

79- Ark.—^E’t. Smith Traction Co. v. 
Oliver, 46 S W.2d 647,^185 Ark 227 

Cal—Gomstem v. Priver, 221 P. 396, 
64 Cal.App. 249. 

Del—Clayton v. Philadelphia, B & 
W. R. Co.. 106 A. 577, 7 Boyce 343 
10 C.J. p 1104 note 78. 
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matter for consideration of jury 

While instruction of a earner’s 
employee in the line of his authority 
will not excuse or justify an act by 
a passenger which is obviously dan¬ 
gerous, such instruction or invitation 
where the act is not obviously dan¬ 
gerous may be considered by the 
jury in connection with other facts 
m determining whether the passen¬ 
ger was negligent and the degree of 
negligence —Southern Ry Co v. 
Whitehead, 120 S.E. 700, 31 GaApp. 
398 

mdiaig on st^s or platform. 

(1) A passenger may rely on the 
invitation of a brakeman to occupy 
a place on car steps preparatory to 
getting off when the tram stops or 
slows at a station—Shelton v. Chi¬ 
cago, M & St. P. Ry. Co., Mo App., 
190 S.W. 46. 

(2) The mere fact that a person 
rides on a crowded car or the plat¬ 
form of such a car on the invitation 
of the carrier cannot be regarded as 
contributory negligence per se.— 
Sand Springs Ry Co. v. Smith, 203 
P. 207. 84 Okl 31L 

Seated with legs dangling over edge 
of track 

One of several passengers on a 
truck, rented for the carriage of 
passengers, permitted to seat them¬ 
selves with their legs dangling over 
the end, from which the staves were 
taken out, with the knowledge of the 
driver, who gave no warmng of dan¬ 
ger, was not guilty of negligence 
contributmg to her injury, when an¬ 
other rented truck which was fol¬ 
lowing collided with that on which 
she was riding.—Gromstem v. Priver, 
221 P. 396. 64 CaLApp. 249. 
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tions by persons in charge of a train as to the prop¬ 
er place for passengers to get off will render the 
carrier liable to one who, acting in reasonable re¬ 
liance on the directions given, is injured,^® and an 
alighting passenger may properly rely on informa¬ 
tion given him by a brakeman relative to the 
movement of trains.^l However, a passenger’s 
duty to obey directions of a carrier’s agent does not 
extend to cases where the passenger has knowledge 
that obedience will lead to apparent danger,*^ and 
where he does so may assume the risk mvolved,®^ 
and the fact that a passenger acts in conformity 
to the permission or direction of the carrier’s agent 
or employee does not absolve him from the duty of 
using reasonable care under existing circumstances 
to protect himself from injury.*^ 

Where an agent of the carrier undertakes to es¬ 
cort a passenger or prospective passenger across a 


highway in connection with travel or proposed trav¬ 
el on the vehicles of the carrier, the passenger is 
not relieved of the duty to exercise ordinary care 
for his own safety, although he may to some ex¬ 
tent rely on the protection of such escort and need 
not exercise the same degree of care as if proceed¬ 
ing alone.^5 

Getting on or off moving vehicle. An illustration 
of rule just stated is furnished by cases with refer¬ 
ence to injuries received by a passenger who at¬ 
tempts to get on board of, or alight from, a vehicle 
while moving. Such an act is generally regarded 
as contrary to reasonable prudence, as shown infra 
§ 793; but, if it is done in response to the invita¬ 
tion or direction of the person in charge of the 
train, the passenger may thereby be exonerated 
from fault®® However, the passenger is not ex¬ 
onerated if the act is manifestly, to the judgment 


Opening devatox door as invitation 
to step ont 

Relative to contributory negrli- 
eence of passenger, injured in alight¬ 
ing from passenger elevator when 
its floor was several inches below 
that of the hall, opening of eleva¬ 
tor door by operator could be con¬ 
sidered as substantial assurance of 
safety.—Bemis v. Plant, 166 A- 764, 
93 Conn. 554. 

80u DeL—Clayton v. Philadelphia, B. 
& W. R. Co., 106 A, 577, 7 Boyce 
343. 

10 C.J. p 1104 note 79. 

Direction implied from call of "all 
out” 

Tram conductor's callmg out “all 
out for Atlanta,” passenger’s des¬ 
tination, indicated that conductor 
was ready for passenger to disem¬ 
bark, and gave passenger right to 
assume that railroad had famished 
safe place for her to alight.—^Metts 
V. Louisville & N. R. Co., 182 S.EL 
531, 52 GaA.pp. 115. 

Blm Ark.—Missouri Pac. R. Co v. 
Kennedy, 239 S.W. 376. 153 Ark. 
77. 

Tempoxaxy departnxe from 

A passenger, m temporarily alight¬ 
ing from a railroad train at an inter¬ 
mediate station, was entitled to rely 
on information as to prospective 
movements of the tram given liiTn on 
his request by the railroad com¬ 
pany’s brak<^TnaTi, based on the cus¬ 
tomary movements of that train or 
on the orders imder which it was 
operating.—Missouri Pac. R. Co. v 
Kennedy. 239 S.W. 376. 153 Ark. 77. 

82u Ind.—^Hudnut v. Indiana De 
Luxe Cab Co., 182 N.E. 711, 9 8'Ind. 
App. 44. 

83. NJ .—McGrath v. Delaware, L. 
& W. R. Co.. Sup., 100 A. 753. 


Fasring from coach to coacdi of mov¬ 
ing ti ***^'" 

Passenger thrown from platform 
of coach of moving train, while pass¬ 
ing from one coach to another in 
obedience to command of member of 
tram crew, which involved manifest 
danger under existing circumstances, 
held to have assumed risk.—McGrath 
V. Delaware Ii. & W. R. Co., Sup., 100 
A. 753. 

84- Conn.—Cohen v. Kastem Stages, 
164 A. 383, 116 Conn. 210. 

Ga.—^Southern Ry. Co. v. Whitehead, 
120 S.E 700, 31 GaALpp. 398 
Tex.—^Texas AN.© Ry. Co. v. 
Rooks, Com-App.. 293 S.W. 554, 
denying rehearmg 292 SW. 536, 
which affirmed, Civ.App~, 283 S.W. 
622. 

Va—^Pennsylvania R. Co. v. Jenkins, 
89 S.E. 96,* 119 Va. 186, 

ITegligent signal by bus driver 
Negligence of bus driver in sig- 
nalmg to passenger to cross road to 
board another vehicle does not ab¬ 
solve passenger from using reasona¬ 
ble care to protect himself from m- 
jury—Cohen v. Eastern Stages, 164 
A. 383. 116 Conn 210. 

Stepping off sdj.wct car and into path 
of auto 

A passenger who goes to the front 
door as a street car approaches his 
stop and stands there waiting for 
the doors to be opened by the motor- 
man, and the motorman does open 
them while the car is in motion, can¬ 
not say that the motorman invites 
him to alight, or that he ha.s a right 
to assume that the motorman has 
exercised the highest degree of care 
for his protection, and that it is safe 
to attempt to alight; and, assuming 
that openmg door of vestibule of 
street car is an invitation to alight, 
a passenger stepping through the 
open door m broad daylight, while 
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the car was moving very slowly, 
with the result that he was struck 
by the rear fender of an automobile 
traveling in the same direction, was 
gruilty of contributory negligence r 
the danger bemg obvious and appar¬ 
ent.—^Twaddell’s Adm'r v. South Cov¬ 
ington & C. St. Ry. Co.. 255 S.W- 
1027, 201 Ky. 97. 

85. CaL—Sanchez v. Pacific Auto 
Stages, 2 P2d 845. 116 CaLApp. 
392. 

86. Del.—Clayton v. Philadelphia, R 
& W. R. Co., 106 A. 577, 7 Boyce 
343, citing Cozpus Juris with ap¬ 
proval. 

Mo.—Gunn v. XJmted Ry. Co of SL 
Louis, 193 S.W 814, 270 Mo. 517, 
L.RA1917D 1131. 

10 C.J. p 1105 note 81. 

Opening door of moving street car 

(1) A passenger on a street car 
IS entitled to rely on a well-estab¬ 
lished custom that the moterman 
will ifcot open the doors to allow pas¬ 
sengers to alight until the car comes 
to a full stop, and, where the mo¬ 
torman opens the doors, his act may 
be considered as a direction for pas¬ 
sengers to alight then and there — 
Tillery v. Harvey, Mo.App., 214 SW. 
246. 

(2) If, as claimed, a street car 
conductor opened the door and told 
a passenger to alight, while the car 
was moving, and while standing on. 
the step, the car increased its speed 
with a sudden jerk, injuring him, the 
company was not exonerated because 
the conductor opened the door at the 
passenger’s request.—^Leonard v.. 
United Rys. Co of St- Louis, Mo. 
App., 239 S.W 892 

CSoutract provisions as not coutroL 
ling 

Although the transportation con¬ 
tract of an owner accompanying a 
shipment of live stock provided that 
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of a reasonable person, imprudent, or contrary to 
the authority of the employee who gives the direc¬ 
tion.*^ The mere advice or counsel of those in 
charge of the train as to getting on or off while 
the train is in motion will not be enough to excuse 
the passenger in doing a negligent or wrongful 
act** 

§ 781- Proximate Cause 

To bar recovery, the negligence of a passenger must 


be the proximate cause of his injury. It has been held 
that the concurring negligence of the carrier and the 
passenger will bar a recovery, although the concurring 
negligence of the carrier and a stranger will not. 

Carriers are not responsible for injuries result¬ 
ing from the contributory negligence of the passen¬ 
ger, as shown supra § 774; in other words, the 
carrier is not responsible where the injury was the 
proximate result of the negligence or willful act of 
the passenger.** It has been held that the passen¬ 
ger’s negligence, in order to prevent a recovery. 


be was to remain in the caboose and 
not to get on and off the caboose 
while m motion, the owner could 
nevertheless sue for personal inju¬ 
ries sustained in aligrhtmgr from the 
train while m motion on the ad¬ 
vice of the conductor, the suit not 
beingr one for breach of contract, but 
for an injury resulting from the negr- 
ligfent act of defendant’s employee 
under the mavim respondeat supe¬ 
rior, imputing liability to a master 
for the negligent act of a servant 
within the servant’s employment, ir¬ 
respective of any contract.—^Missouri 
Pac R. Co V. ’FTanna, 247 S-W. 1044, 
157 Ark. 32, certiorari grranted 43 S. 
CL 702, 262 US. 740, 67 L.Ed. 1209. 
and error dismissed 45 S.CL 36, 266 
U.S. 184, 69 L..EdL 235. 

07- Del—Clayton v. Philadelphia, B 
& W. R. Co.. 106 A. 577, 7 Boyce 
343. 

10 C.J, p 1105 note 82. 

88. Del.—Clayton v. Philadelphia, B. 
& W. R Co., supra. 

10 C.J p 1105 note 83. 

89. Ala—Southern Ry. Co. v. 

Pruett. 77 So. 49, 200 Ala. 675. 

Cal—^Metzler v. tios Angeles Rail¬ 
way Corporation, 279 P. 190, 99 
Cal.App 656. 

Oa—Atlanta Northern Ry. Co. v 
Groode, 91 S.E. 886, 19 Ga.App. 555 
IlL—See Kaher v. Borland, 201 Ill. 
App. 516. 

La—Crettet v. New Orleans City R 
Co.. 98 So. 657. 154 La. 1034. 

Miss.—Dantzler Shipbuilding & Dry- 
docks Co. V. Hurley, 81 So. 163, 
119 Miss. 473, 4 AL.R. 1487, sug¬ 
gestion of error demed 81 So 406. 
Mo.—Smuzyni^ v. East SL Louis 
Ry. Co.. App., 93 SW.2d 1058. 

Pa.—Shade v. Union Traction Co., 7 
Pa.DisL 34; 20 Pa Co. 292. 

Tex—Crow v. Southwestern Transp. 
Co., Civ.App., 73 S.W.2d 607, error 
refused—SL Louis, S. F. & T. Ry. 
Co. V. Gibson. Civ.App., 211 S-W. 
263. 

W.Va.—^Twyman v. Monongahela 
West Penn Public Service Co., 191 
S.E. 541—Slaven v. Baltimore & O. 
R. Co, 171 S.E. 818, 114 W.Va. 
315—Nutter v. Chesapeake 6b O. 
Ry. Co.. 166 S.E. 815, 113 W.Va. 
94. 

10 (XJ. p 1105 note 85. 


Assp-mi-ng pezHoim positioiL 

Negligence of intending passenger, 
struck while attempting to board 
moving tram by tram on parallel 
track, in placing himself in perilous 
position on narrow space between 
tradks, held proximate cause of his 
injury.—Matthews v. Central of 
Georgia Ry- Co.. 169 S.B. 41, 46 Ga. 
App. 699. 

Besting on gate as 

cause of fall 

Any fault of cajrrier's machinery 
or employees in only partially open¬ 
ing gates of street car when stopped 
for passengers was not a proximate 
cause of fall of a passenger, who, 
in alighting while the car was stand¬ 
ing still, put her hand on a g^te for 
support or to widen the space, 
whereupon they suddenly opened, 
causing her to fall; her fall was 
attributable to her own acL—Smith 
V. Bradley, 89 So. 273, 206 Ala. 128. 

Biding with leg over door of anto 

Where, m an action for injury to 
a passenger in an automobile, result- 
mg m his death, the jury could rea¬ 
sonably have found that deceased 
I ode with one leg protruding from 
the car, which was driven slowly 
near a water tank without suflGlcient 
force to damage the fender coming 
m contact therewith, or throw him 
from the car, and that he fell from 
the car, due to his leg being caught 
between the car and the tank, there¬ 
by pullmg him from bis car as it 
passed forward, they could have 
found that he was negligent, and 
that such negligence was the proxi¬ 
mate cause of the mjury.—Guilfoile 
v. Smith, 116 A. 237, 97 Conn. 271. 

Misuse of 

Where a passenger is injured in 
attemptmg to use a step box, in 
boarding or alighting from a tram, 
without lookmg at it, and stumbles 
over or against it when he should I 
have stepped on it, his injuries are! 
attributable to his misuse of the 
appliance, and not to its inadequacy, 
and the carrier is not liable for his 
injuries.—Scott v. Vicksburg, S & P. 
Ry. Co. 90 So. 840, 150 La. 537. 20 
A.LR. 908. 

Staadiiig too close to track 

(1) Prospective passenger's negli- 
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gence in standing so close to tracks 
as to be struck by overbang of trol¬ 
ley extending twenty-three inches 
beyond rail held proximate cause of 
injury, barring his recovery.—Saw¬ 
yer v. Androscoggin Electric Co., 159 
A. 119, 131 Me. 60. 

(2) Where person awaitmg tram 
crossed track in front of it, but fe- 
mamed so close as to be struck by 
the train, the position she assumed, 
and not speed of train or brilliancy 
of headlight, was the cause of the 
mjury.—Kent v. Ogden, Lu & 1 Ry. 
Co., 167 P. 666. 50 Utah 328. 

Other acts constitutiiig pro^-mate 
cause 

(1) Employer, who transported 
employees to and from their homes 
m an automobile truck for a small 
consideration, was not liable for 
death of employee, who jumped from 
moving truck upon truck driver’s 
failure to stop directly opposite his 
gate, the proximate cause of the in¬ 
jury causing death being the volun¬ 
tary act of employee in jumping 
from truck, and not the negligence 
of the driver.—Dantzler Shipbuilding 
& Dry Docks Co. v. Hurley, 81 So. 
163, 119 Miss 473. 4 A-LR. 1487. 
suggestion of error denied 81 So. 
406. 

(2) I*assenger’s action in jumping 
from movmg tram constituted inter¬ 
vening cause of injury for whick he 
alone was responsible.—Fort Worth 
& D. C. Ry. Co. V. Armitage, Tex. 
Civ.App., 39 S.W.2d 108, error re¬ 
fused. 

<3) Where a street car contained 
a sign invitmg passengers to leave 
by the front exit, and plamtiff went 
to the rear platform to alight, al-* 
though defendant did not allow her 
time to alight safely, and failed to 
close the vestibule* door before start¬ 
ing the car according to its custom, 
its acts were not the proximate 
cause of the injury where plamtifE 
voluntarily alighted from the mov¬ 
ing car while it was running at the 
rate of eighteen miles an hour.— 
Kirby v. United Rys, Co. of St. Lou¬ 
is, Mo., 242 S.W. 79. 

(4) Pro'^mate cause shown where 
plaintiff stepped off the wrong side 
of the tram in the dark.—Fort 
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must have been such as materially contributed to 
the injury.®® Negligence of the passenger having 
no proximate connection with his injury will not 
bar a recovery,®^ as where the passenger’s injury 
was not caused by his intoxication,®- or by his vio¬ 
lation of regulations or directions of the carrier,®^ 
or by his negligence in mounting or alighting from 
a moving vehicle,®^ or in riding on the platform 
or steps of the vehicle,®® or m leaving a vehicle 
from or at the wrong place.®® 

If the injured passenger and the carrier are 
equally negligent, or, in other words, if their neg¬ 
ligence concurs in causing the injury, there can be 
no recovery.®^ 

The concurring negligence of the carrier and a 
stranger will not defeat a recovery.®® 


§ 782- Injury Avoidable Notwithstanding 
Contributory Negligence 

Where a carrier has the last clear chance to prevent 
the injury to a negligent passenger, it will be liable »n 
damages for its failure to do so. 

The doctrine of the preceding section that con¬ 
tributory negligence to defeat recovery must be the 
proximate cause of the injury leads to a well recog¬ 
nized rule that, if the negligence of the passenger 
IS known to the employees of the carrier, or m the 
exercise of proper care might have been known to 
them, and by the exercise of the degree of care re¬ 
quired of carriers for the protection of their pas¬ 
sengers the injury likely to result from such neg¬ 
ligence might have been avoided, then the carrier 
is liable for the fault of its employees in not avoid¬ 
ing such injury, such fault being deemed the prox¬ 
imate cause thereof, while the negligence of the 
passenger becomes the remote cause.®® This rule 


Worth & D. C Ry. Co v. Armitage, | 
supra. 

10 C.J. p 1105 note 85 [c]. 

90. Miss—^Yazoo, etc, R Co. v. 
Byrd. 42 So. 286 89 Miss. 308. 

10 C J. p 1107 note 87 

91. US.—Fish V. Ball, CCA Utah. 
93 F.2d 853—Harmon v. Barber, 
Ohio. 247 F 1, 159 C-UA. 219, cer¬ 
tiorari denied 38 S.Ct 335, 246 U. 

5 666, €2 L..Fd. 929 

Ind—Heed v. Gummere, 136 N-B. 5, 
192 Ind 227. 

SC-—Comer v Atlantic Coast Xiinej 
R. Co, 90 SB. 188, 105 SC. 480. 
Tex.—^Texas & H O. R. Co. v. Parry, 
Civ.App, 1 S.W 2d 760, reversed 
on other grounds, Com-App, 12 S. 
W 2d 997—Houston E & W. T. 
Ry. Co V. Lynch, CivJIlpp., 208 S. 
W. 714—Ablon v. Electric Express 

6 Baggage Co., Civ App, 206 S.W. 
717, affirmed Electric Express & | 
Baggage Co v. Ahlon, 218 S.W 
1030, 110 Tex. 235. 

10 C J. p 1105 note 85. 
failure to act 

The negligence of a passenger on 
a private carrier in doing nothing 
for his own safety must be shown 
to be the proximate, efficient, and es¬ 
sential cause of his injury, to con¬ 
stitute contributory negligence — 
UufCy V J. W Bishop Co., 122 A. 
121, 99 Conn. 573 

failure to ask station agent for key 
to toilet 

Where plaintiff elderly lady who 
had been waiting in station while 
local mixed freight tram on which 
she was traveling switched, desiring 
to use toilet and seeing none about 
station, returned to caboose, and 
after using toilet there was injured, 
while standmg in aisle^ by alleged 
violent jerkmg of train, held, failure 
of plaintiff to ask station agent for 
information concernmg station toilet 
or for key was not proximate cause 


of injury.—^Meeks v Graysonia, N. 
& A. R. Co.. 272 SW. 360, 168 Ark 
966. 

Biding with leg over door of auto 
If a passenger while riding m an 
automobile with a part of his leg 
over the car door was injured at the 
time of a collision of the car with 
some fixed or moving object m the 
highway caused by the negligent 
operation of the car, it does not fol¬ 
low that the proximate cause of the 
injury was due to the passenger’s 
negligence, even though passenger 
would not have been injured if he 
had kept his leg in the car, and in 
an action by a passenger against a 
carrier to recover for personal in¬ 
juries, recovery will not be barred 
by reason of negligence of the plain¬ 
tiff unless the evidence establishes 
that such negligence was the proxi¬ 
mate cause of his injuries—Guilfoiel 
V. Smith, 111 A. 593. 95 Conn 442. 

92. La—Grennon v. New Orleans 
Public Service, 120 So. 801, 10 La 
App. 641 

10 C.J. p 1105 note 85 [fj. 

3i3m Minn —Germ v. Chicago, M. & 
St P Ry. Co., 158 NW. 630, 133 
IWiTin 395 

Contzact regulatioiis 

Railroad could not escape liability 
for death of stock caretaker, caused 
by derailment simply because he vio¬ 
lated shipping contract requirement 
that he remain m caboose, it not be¬ 
ing shown that violation of contract 
had anything to do with causing m- 
jury—^Heed v. Gummere, 136 NE. 5, 
192 Ind 227. 

94i. N.T.—Van Ostran v. New York 
Central, etc, R Co, 35 Hun 590, 
affirmed 104 NY 683 
10 C.J. p 1105 note 85 [bj. [cj. 

95. S.C.—^Talbert v Charleston, etc., 
R Co., 81 SB 182, 97 SC. 466 
10 C J. p 1105 note 85 Eaj. 
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Xnjnxy occnxxing on restarting of 
train 

The fact that plaintiff had been 
nding on the platform of the tram 
did not bar his recovery where the 
tram had come to a full stop, plain¬ 
tiff was on his way down the steps 
to alight at a station, and his injury 
was proximately due to the sudden 
restarting of the tram which threw 
him to the ground.—Comer v. Atlan¬ 
tic Coast Line R Co., 90 S B. 188, 
105 SC. 480 

98. SC—Whitworth v. Columbia, 
etc. R Co.. 85 SE. 402, 101 S 
C. 213. 

10 C J. p 1105 note 85 [gj. 

Wrong station 

Leaving tram at wrong station 
held not direct and proximate cause 
of injury to passenger in alighting 
thereat, where injury resulted from 
hiakeman’s misplacing of box or 
stool on to which plaintiff stepped 
—^Texas & N O R. Co. v. Rooks, 
TexCiv.App., 283 SW 622, affirmed. 
Com App.. 292 S W. 536, and rehear¬ 
ing denied 293 SW. 554. 

97- Ga.—Pickett v Central of Geor¬ 
gia R Co. 74 S E 1027, 138 Ga 
177, Ann.Casl913C 1380. 

10 C.J. p 1107 note 86. 

98- Ala—Atkinson v- Uean, 73 So 
479. 198 Ala 262. 

Baggage blocking aisle 

Action against earner for injuries 
to passenger caused by falling over 
baggage left m aisles of car by oth¬ 
er passengers may be defeated if 
passenger was guilty of contnbutory 
negligence, but negligence of stran¬ 
ger m obstructing aisle concurrmg 
with that of carrier will not defeat 
action—Atkinson v- Dean, 73 So. 479, 
198 Ala. 262. 

99- CaL—^Lorry v. Englander Eray- 
age & Warehouse Co., 291 P. 467. 
108 Cal App. 116. 
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applies when, and only when, the carrier has actual 
or constructive knowledge of the passenger’s dan- 
ger,i when the situation of the passenger is ki 


fact one of peril,^ when the carrier realizes, or 
should realize, that the passenger cannot or will not 
avail himself of any opportunity for escape,^ and 


Conn—Pond v Connecticut Co-, 114 
A 532. 96 Conn 451 
Ga—^Bailey v Georgia Ry & Pow¬ 
er Co 124 S.E 907, 32 Ga App. 
793. 

Mich —Schnurr v. Detroit United 
Ry.. 193 N.W. 772. 222 Mich 591 
Mo —^Took V Wells, 53 S W 2d 3S9, 
331 Mo 249—Bode v. Wells. 15 S 
W2d 335, 322 Mo 3S6. 

NY—Johnson v Interhorough Rap¬ 
id Transit Co, 183 NTS. 224, 192 
App Div 639. 

Ohio —^McGinn v Coltimhus Ry. & 
Light Co., 4 Ohio App 398 
Va—Meanley v Petersburg, H. & C 
P Ry. Co, 112 SE. 800, 133 Va 
173 

Wash-—Switzer v City of Seattle, 
294 P. 225, 159 Wash. 540, modified 
in other respects 298 P 347. 

10 C.J. p 1107 note 89 
Duty of carrier generally 

Trainmen observing plaintiff in a 
position of peril while attempting 
to board a moving tram were bound 
to do nothing to increase his hav^rd 
and were required to exercise rea¬ 
sonable care to dimmish it and to 
avoid injury—Webb v Missouri O 
& G Ry Co.. 179 P. 17, 74 Okl 223 
Ranger zone 

Danger zone, under humanitarian 
doctrine, is reached at moment plam- 
taff approaches so near point of col¬ 
lision and under such circumstances 
that it is or reasonably should he 
apparent to defendant carrier or its 
servants that plaintiff cannot or will 
not stop before coming into defend¬ 
ant’s path—Kent v Kiel, Mo App., 
97SW2d 885. 

Intoxicated passenger 

Street railroad held not to have 
discharged full duty, after discover¬ 
ing dangerous position of prospec¬ 
tive passenger in intoxicated condi¬ 
tion within few feet of rails—Gren- 
non V. New Orleans Public Service, 
120 So. 801, 10 La App. 641—^10 CJ 
P 1107 note 89 [h]. 

Prospective passenger obvionSly ob- 
livions to daiiger 

While an engrineer may ordinarily 
presume that pedestrians near tracks 
will observe an approaching tram 
and avoid injury, yet if a passenger 
so standing appears oblivious of his 
danger and apparently will not save 
himself, the engineer, when he dis¬ 
covers that fact, ^ould do all m his 
power to avoid injury —Gordon v. 
Director General of Railroads, 104 
S.E 796, 128 Va. 426 
widfug- on rni»Tiin£f board in violation 
of ordinal**© 

Negligence of plaintiff who was 
injured while violating an ordinance, 
like his negligence m any other 

13C.J.S.-98 


form, must proximately contribute 
to the injury m order to constitute 
a bar to recovery, and it does not 
so contribute m contemplation of 
law if, after plamtifTs peril is or 
ought to he discovered, defendant 
has a last clear chance to avoid the 
injury; and. where the motorman 
of a street car knew that plamtiff 
passenger was riding on the running 
board of the car m violation of or¬ 
dinance, the street railway was lia¬ 
ble for negligence of such motorman] 
.in failing to stop his car when he 
saw or should have seen that a 
standing truck would throw plamtiff 
from the running board.—Virginia 
Ry. & Power Co v Cherry, 105 SE. 
657. 129 Va 262 

Bnnninff over same xnaxL twice 
Where pedestrian, crossing in 
front of approaching street car at 
street intersection preparatory to 
boarding street car, was struck and 
m attempting to release him motor- 
man backed car and ran over pe¬ 
destrian’s leg again, street railroad 
held liable for second injury irre¬ 
spective of whether pedestrian was 
negligent in first instance—^Tennes¬ 
see Electric Power Co v. Bainbridge, 
Tenn App., 95 S.W 2d 1261. 

In WisconsiiL 

(1) The last clear chance doctrine 
was expressly repudiated by a deci¬ 
sion holding that any change m the 
Wisconsin law must come from leg¬ 
islative action, the decision being 
that a person who had negligently 
stepped into elevator shaft and was 
precipitated to bottom of shaft by 
negligent operation of elevator was 
properly nonsuited, in absence of 
showing of gross negligence on part 
of operator, the doctrine of last clear 
chance or supervenmg negligence not 
obtaining m state —Switzer v. De¬ 
troit Inv. Co, 206 NW 407, 188 Wis 
330 

(2) Another case holds that, in ac¬ 
tion agamst street railroad by pro¬ 
spective passenger who walked in 
front of approaching street car with¬ 
out looking, plaintiff’s negligence 
was not excused by negligence of 
motorman who failed to stop after 
acknowledging plamtiff’s signal to 
stop —^Peters v. Milwaukee Electric 
Ry. & Light Co, 259 NW 724, 217 
Wis. 481. 

1- Cal —Tucker v. Pacific Electric 
Ry. Co, 161 P. 1147, 174 CaL 42 
Conn.—^Tardieu v. Connecticut Co., 
154 A. 173, 113 Conn 94—Pond v 
Connecticut Co., Ill A, 621, 95 
Conn. 437. 

Ind—^Mulvaney v. Terre Haute, I. & 
E. Traction Co., 124 N.E. 682, 71 
Ind.App 270—Evansville Rys. Co. 
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V Miller, 111 N.E lOil, 64 Ind. 
App 206 

Mo —Higgins V Termmal R- Ass’n 
of St. Louis. App. 97 S W2d 892 
N-H—^Robinson v Boston & M. R. 

R, 160 A 473, 85 NH 474 
Tex.—^Pt. Worth & D. C. Ry Co v 
Hawley, Civ App, 235 SW. 659. 
dismissed for want of jurisdiction. 

Attempt to board car 

Last clear chance doctrine did not 
apply m absence of motorman’s 
knowledge of peril of plaintiff at¬ 
tempting to hoard another car.— 
Mulvaney v. Terre Haute, L & E. 
Traction Co., 124 NE 682. 71 Ind. 
App 270. 

2. Biding in separate compartment 
of car contni-ning horses 
Where plaintiff, in violation of his 
contract with defendant which con¬ 
templated that he ride in the ca¬ 
boose, rode in an emigrant car with 
two other persons and his horses, 
which were separated fiom the re 
mainder of the car by a strong par¬ 
tition, held that while plaintiff's 
position was not a safe place to ride, 
it was not so perilous as to bring 
it within the humanitarian doctrine, 
the word ‘’peril” as used in that doc¬ 
trine meaning something more than 
a bare possibility of an injury oc¬ 
curring—State ex rel- Vulgamott v 
Trimble, 253 SW 1014, 300 Mo 92, 
quashing opinion Vulgamott v 
Payne, App., 245 S.W. 592 

3^ Conn.—^Tardieu v. Connecticut 
Co. 154 A. 173, 113 Conn 94 
Mo —^Butler v. United Rys. Co. of 
St Louis. 238 SW 1077, 293 Mo. 
259—^Tuck v. St. Louis-San Fran¬ 
cisco Ry. Co. 268 S.W 682. 217 
Mo.App 442. 

Passenger’s duty to step out of dan*- 
ger 

(1) Where prospective passenger 
stood so near track in using flag 
that train could not pass without 
hitting him, engineer had right to 
assume that deceased would act as 
ordinarily prudent man in regard to 
his own safety and would step out 
of danger before train could strike 
him, even though it did not slacken 
its speed.—Tuck v. St. Louis-San 
Francisco Ry. Co.. 268 SW. 682, 217 
Mo App 442. 

(2) The motorman of a car, ap¬ 
proaching prospective passenger 
standmg near track waiting for it to 
stop, would have been justified, if he 
saw her, in assuming that she would 
move to a place of safety on the 
approach of the car, if she was 
standing too close—^Butler v United 
Rys. Co. of St. Louis, 238 S.W. 1077, 
293 Mo. 259. 
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when the carrier’s opportunity of preventing the in¬ 
jury by the exercise of due care is later in point 
of time than that of the passenger.^ Where the 
carrier does in fact do everything reasonably pos¬ 
sible to save the passenger from injury as soon as 
his peril is perceived, the doctrine of the last dear 
chance may not be invoked against the carrier.® 

Constructive knowledge on the part of the car¬ 
rier gives nse to an opportunity to prevent injury 
where an employee of the carrier actually sees the 
passenger and the passenger’s situation is such as 
to indicate to a man of ordinary prudence that he 
is in danger of being injured,® or where the pas¬ 
senger is m a situation of peril from which he can¬ 
not extricate himself and it is the duty of the car¬ 
rier to keep a lookout;^ but where there is not suf¬ 
ficient time after the discovery of plaintifFs peril 
for the employees of defendant to prevent the in¬ 
jury, there* is no room for the application of the 
rule,® as where the mjury to the passenger results 
from his own imexpected and not reasonably to be 
anticipated act in moving from a position of safety 


into one of peril and the carrier lacks time to take 
any effective steps to prevent injury.® 

There is authority, however, to the effect that it 
is a misuse of terms to speak of the passenger’s 
conduct in such case as contributory negligence, 
and that the rule in question is but the statement m 
another form of the proposition that antecedent 
misconduct or negligence on the part of the pas¬ 
senger, such as could not have had any influence on 
the conduct of the carrier, will not defeat a recov¬ 
ery for injuries inflicted by the immediate negli¬ 
gence of the carrier.!® 

§ 783. Willful or Wanton Injury; Gross Neg¬ 
ligence 

The willful and wanton misconduct or gross neg¬ 
ligence of a carrier may preclude it from relying on 
the defense of a passenger’s contributory negligence. 

Contributory negligence will not be a defense to 
an action by a passenger against the carrier where 
the latter has willfully or wantonly inflicted injury 
on the former,!! or has been guilty of gross neg- 


4i. Conn.—Pond v. Connecticut Co., 
Ill A. 621, 95 Conn. 437. 

Ind.—Ehransville Rys Co. v. Miller, 
111 N.E 1031, 64 IndJ^Pp. 206. 
Md.—Sawyer v. Androscogrgm Elec¬ 
tric Co, 159 A. 119, 131 Me, 60 
Mo.—^Tuck V St. Liouis-San Francis¬ 
co Ry. Co., 268 S.W. 682, 217 Mo. 
App 442. 

Ohio.—Steinman v. Cleveland Ry. 
Co., 155 N.E. 149, 23 Ohio App. 
448. 

Tex—^Lee v. Baker, CivA.pp, 251 S. 
W. 580. 

10 C.J. p 1108 note 90. 

oppoxtuntty to retire 
An intendiniT passeng^er, who took 
a position so near the track that 
he was liable to be injured, and had 
knowledgre of the approach of the 
car, and could have retired from his 
dangerous position at any time be¬ 
fore being struck, cannot recover 
under the doctrine of last clear 
chance, as the opportunity of the 
motorman to prevent the accident 
was not later in point of time than 
that of the mi ending passenger.— 
Union Traction Co. of Indiana v. 
Smith, 127 N.E. 308, 74 Ind App 345. 

& Lia—Cox V. Ardis Building Co., 
7 LduApp. 125. 

Tex.—Lee v. T*"irer, CivJtpp., 251 S. 
W. 680 

6L Ind.—Evansville Rys. Co. v. Mil¬ 
ler, 111 N.B. 1031, 64 IndA.pp. 206. 

7- Ky.—Louisville R. Co.' v. Hud¬ 
gins, 98 SW. 275, 124 Ky. 79, 30 
Ky.L. 316, 7 LRA-,N.S., 152. 

10 C.J. p 1108 note 92. 

8. Mo.—Butler v. United Rys. Co. 


of St. Louis, 238 SW. 1077, 293 j 
Mo 259. 

10 C.J. p 1108 note 93. 

Banger aiq^arent only when too late 
to stop train 

Last clear chance doctrine held m- 
applicahle in action by forty-five 
year old prospective passenger of in¬ 
telligence who knew electric train 
was approaching, and who continued 
to walk along platform eighteen 
mches from outer edge of thirteen 
and one-half-inch third rail cover, 
for injuries sustained when struck 
hy tram with thirteen and one-half 
to fourteen and one-half-mch over- 
bang, where engineer first saw pas¬ 
senger when train was about two I 
hundred sixteen feet away, realized I 
her position of danger when train j 
was about thirty-six feet from her, | 
gave repeated signals, and applied 
emergency brakes and brought train 
to a stop about thirty-six feet be¬ 
yond point where she was struck.— 
McKeown v. Northwestern Pac. R. | 
Co , Cal App., 66 P,2d 1250. j 

9- Md.—-Washmgton, B & A. E. Ry. | 
Co. V. State, 113 A. 338, 137 Md. 
538. 

Mo,—SchaJl V. United Rys. Co. of St. 
Louis, 212 S,W. 890—McMiens v. 
United Rys. Co. of St. Louis, 202 
S.W. 1082, 274 Mo. 326 
Va.—Derring's Adm’r v. Virginia Ry. 
& Power Co., 95 S.E. 406, 122 Va. 
517. 

Stepping into path of oar only four 
feet distant 

In action for death of plaintiff’s 
intestate struck by interurban car 
at crossing; where plaintiff’s own i 
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testimony showed that deceased 
stepped from door of shelter house, 
only four feet away from track, up¬ 
on the track immediately in front of 
the car, so that it was impossible 
for the motorman to check speed to 
an effectual extent before car struck 
deceased, the doctrine of the last 
clear chance held mapplicahle.—Van 
Sickle V. Grand Rapids, G. EL & M. 
Ry Co.. 182 N.W. 132. 213 Mich 
261. 

l(k U S.—Pennsylvania R. Co. v 
Reed, N.Y.. 60 F. 694, 9 CCA. 219 
CaL—Tohm v. Omnibus Cable Co., 34 
P. 124, 4 CaLUnrep.Cas. 214. 

10 C.J. p 1108 note 94. 

11. Kan.—Harbert v. City 

EL R. Co.. 138 P. 641, 91 Kan. 605, 
50 L.RJL.N.S., 850 
10 C.J. p 1108 note 95. 

What not wanton misccmduiot ” 

A motorman, operating a car in a 
country district, was not guilty of 
wanton misconduct m rnririin^ down 
and killmg an intending passenger, 
who was standing two feet from the 
track, signaling the car, and was 
struck by the overhang of the steps, 
bemg entitled to anticipate, for a 
time at least, that decedent would 
remove herself from her position of 
peril, where there was nothing to 
indicate that passengers were ac¬ 
customed to stand within such zone 
of danger when cars were approach- 
iug, or, that being there, they were 
not accustomed to withdraw as cars 
approached beyond the danger point 
and that the motorman knew, or 
ought to have known, this. 

Conn.—Pond v. Connecticut Co., Ill 
A. 621, 95 Conn. 437. 
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ligence in so doing.^2 However, in some jurisdic¬ 
tions gross negligence on the part of the carrier 
does not of itself preclude defendant from relying 
on the contributory negligence of plaintiff.i^ 

§ 784. While on Premises or Approaches; 

Going on Track 

A passenger must exercise ordinary care to protect 
himself from injury by vehicles or other instrumentalities 
while at or approaching a railroad station, although he 
may properly assume in the first instance that the car¬ 
rier will observe its duty relative to maintenance and 
operation of station facilities and vehicles. So, too, 
where the passenger goes onto the track his duty of care 
IS commensurate with existing circumstances, but he 
may rely on the carrier to observe proper precautions 
to protect him from injury by passing trains or cars. 

A person, who goes about the station and premis¬ 
es or car step, or passes along the approaches to 
railroad trams or cars in connection with waiting 
for, going on board of, or alighting from, a train 
or car must take reasonable care for his own safe¬ 
ty; otherwise he is guilty of contributory n^li- 
gence which may preclude him from recovering for 
the resulting injuries.^^ Thus it is his duty to oc¬ 


cupy the premises provided for his use while wait¬ 
ing for trains, and in going to and from the carri¬ 
er s depot, oflices, platforms, and trains, and to use 
the ways and means provided for that purpose, and 
if instead of so doing he negligently uses a way 
which is dangerous the carrier is not liable,un¬ 
less the safe approaches are not suj05ciently indi¬ 
cated, and the passenger without any negligence on 
his part takes the unsafe way,^® or unless, as it has 
been held, the injury was caused by the carrier's 
gross negligence.l^ A passenger may use the sta¬ 
tion platform for any lawful purpose connected 
with his journey, and for which it was manifestly 
intended, but he must exercise reasonable care in 
so doing.i® The passenger may, however, rely on 
the carrier's adoption of all necessary and reason¬ 
able precautions in respect of the maintenance and 
operation of the station and its facilities and ap¬ 
purtenances,^® and, where he is himself in the ex¬ 
ercise of due care, may hold the carrier responsi¬ 
ble for injuries arising from its negligent mainte¬ 
nance or operation of a station or its facilities or 
appurtenances.2® 


III —See Linden v. Terminal R- 
Ass*n of St. Louis, 206 IllApp. 87 

12. Miss—Reed v. Yazoo, etc. R 

Co, 47 So. 670. 94 Miss. 639—! 
Yazoo, etc., R Co. v. Humphrey, 
36 So. 154, 83 Miss. 721 i 

13. Ky.—^Newport News, etc., R. C«- 
V. Boles. 13 Ky L 208 

Ky.—^Illinois Cent- R. Co. v. San¬ 
derson, 192 S.W. 869, 175 Ky. 11, 
LR,A.1917D 890 

La.—Mills V Illinois Cent. R. Co., 
86 So. 750. 148 La. 217. 

Pa.—Martin v. Steen, 167 A- 609. 109 
Pa.Super. 263. 

R.L—Villa V. United Electric Rys. 
Co, 155 A. 366, 51 R.I. 384, 75 A. 
LR 282. 

10 C.J. p 1109 note 98. 

Xuxnstile 

It IS duty of passen^rer. in attempt- 
mgr to pass througrh turnstile to 
board cars, not to run against it with 
such force as to injure herself, and 
if she does so she is gruilty of con¬ 
tributory negligence.—South Coving¬ 
ton & C. St. Ry. Co- V Elder. 266 S. 
W. 1088. 206 Ky. 178, 40 A.L R. 826. 
WAifringr into hole 

Intending passenger who. while 
looking for street car. stepped into 
obvious hole about six inches from 
rail and fell, held contributorily neg¬ 
ligent.—Baudry v. New Orleans Pub¬ 
lic Service. 1 * 9 . App^ 145 So. 36. 

Shelter as "station." 

A shelter or structure having three 
sides but no wmdows, provided by 
earner and used by passengers when 
awaiting the amval of cars, held a 
"station** as respects degree of care 


to be used by passengers.—Wilkinson 
V. United Railroads of San Francisco. 
232 P. 131, 195 Cal. 185. 

15- Ala.—^Montgomery & E. R. Co 
V. Thompson. 77 Ala. 448, 54 Am. 
R. 72-. 

Wash.—Clark v. City of Seattle, 252 
P 100, 141 Wash. 634. 

10 C.J. p 1109 note 99. 

Seadlong rush, in dark 

A passenger who without looking 
rushes through a door partly open 
into a dark hallway leading to base¬ 
ment m depot, thinking it a door 
to toilet, and by stepping across a 
three-foot landmg falls down the 
stairs and is mjured. is gruilty of 
contributory negligence.—^Illinois 

Cent. R Co. v. Sanderson, 192 S.W. 
869, 175 Ky. 11, L.R.A.1917D 890. 

16. Tex—^Missouri Pac R. Co. v. 
Long, 16 S.W. 1016, 81 Tex. 253, 
26 Am-S-R. 811. 

10 C J. p 1110 note 1. 

17- Mich.—^Peregro v. Lake Shore, 
etc.. R. Co., 122 N.W. 535, 158 Mich 
225. 

18L Or.—Abbot v. Oregon R. Co., 80 
P. 1012, 46 Or. 549. 114 Am.S R. 
885. 1 L.RA,N.S, 851, 7 Aim.Cas. 
961. 

10 C J. p 1110 note 3. 

Walking off platform, in dark 

Where a passenger walked out of 
the station on a dark night onto a 
platform which she knew was raised 
above the ground, and after the door 
was closed behmd her euttmg off all 
light she started in a direction oppo¬ 
site to that intended and walked off 
the platform without paymg partic- 
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I ular attention to where she was go- 
' ing, she was contrihutonly negligent 
as a matter of law, and could not 
recover.—Hines v. Hadnot, Tex-Civ. 
App., 220 S.W. 186. 

19- Va.—Burr v. Virgrmia Railway & 
Power Co., 145 aB. 833, 151 Va. 
934. 

Gate 

In going through gate in picket 
fence maintamed by street railFoad 
about its loop, it was not duty of 
plaintiff a prospective passenger, to 
watch the gate lest it close suddenly 
without warning and injure her.— 
Earley v. Rhode Island Co., RL. 100 
A. 405. 

Means of access generally 

Passengers have right to assume 
that means of access to stations and 
trains are reasonably safe.—^Bradley 
V. Erie R. Co., 147 A. 572, 106 N.J. 
Law 51, reversmg 143 A- 743, 105 N. 
JLaw 1. 

ao- N. J.—^Bradley v. Erie R. Co., su¬ 
pra. 

Passenger not ns*ng regular ap¬ 
proach 

Even if prospective passenger tak¬ 
ing unofficial pathway to station 
platform, was wrongdoer until reach¬ 
ing it, such would not relieve rail¬ 
road of duty thereafter, and that 
passenger, falling on station plat¬ 
form, reached it from a path, and 
was not traveling direct route from 
station to tram, did not relieve the 
carrier from liability.—Byron v. Bos¬ 
ton & 34. R. R., 136 A 250, 82 NJBL 
434. 

Sdectloii of uncovered platform 
That intended passenger, wlio fell 
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A passenger or prospective passenger waiting at 
a station or other regular stopping place for a 
train, car, or bus is required to exercise ordinary 
care to protect himself from injury by approach¬ 
ing vehicles,-^ although he need exercise only ordi¬ 
nary care as measured by the circumstances sur¬ 
rounding the situation,^^ and may properly assume 
that the earner will itself exercise due care for his 
safety in respect both of the operation of vehicles^s 
and conditions at the station or other stopping place 
which might lead to injury from trains or cars.^^ 


The passenger must exercise reasonable cajre not 
to pass or to stand too near the track, and if he fails 
to exercise such care, whereby he is struck by an 
ordinary train or car, he cannot recover ;25 
this duty exists as to cars of ordinary width only,26 
and a person who is on a station platform waiting 
to board an approaching car or tram may, m the ab¬ 
sence of knowledge that his position is perilous, 
assume that he may occupy any part of the plat¬ 
form without danger of being struck by a passing 
tram or car;^^ nor will a passenger be held guilty 


on ice on station platform, proceeded 
by uncovered platform, rather than 
by more distant covered platform, 
held not conclusively to show negli- 
grence—Byron v. Boston & M R R. 
136 A 250. S2 R H- 434. 

21- Pa—Coyle v. Philadelphia & R. 

Ry Co, 100 A. 1005. 256 Pa 496. 
Soiai-ner arm in front of approaching' 
bus 

Pifty-two year old man standing 
near highway m evening with one 
foot on tarvia shoulder and other on 
concrete roadbed, signaling approach¬ 
ing bus with headlights burning to 
stop by holding out arm, and struck 
on arm by bus, held contributorily 
negligent—Baryluk v. United Elec¬ 
tric Rys- Co., 166 A- 356, 55 R.L 306. 

22. Mo.—Willi V. United Rys Co. of 
St Louis, 274 S.W. 24. 

23- Ala—^Birmingham Electric Co. v. 

Jones. 176 So. 203, 234 Ala. 590 
Pa.—Coyle v. Philadelphia & R Ry. 

Co. 100 A. 1005, 256 Pa. 496 
Se*'-flight and warning whistle 

Passenger waiting at station on 
car platform not only has right to 
expect headlight on approaching car, 
but also has right to expect that 
warning bell or whistle will be 
sounded, and that car will stop at 
platform.—Willi v. United Rys. Co. 
of St. Louis, Mo., 274 S W. 24. 

2A. Pa.—Coyle v. Philadelphia & R. 

Ry. Co, 100 A- 1005, 256 Pa. 496. 
Controlling crowd at station | 

Deceased, as an intending passen- ] 
ger, had a right to assume that de¬ 
fendant would perform its duty and 
take reasonable precautions to pro¬ 
tect him from danger while waiting 
with a crowd to board its train, and 
might assume that defendant's tram 
would approach station with such 
care as the circmnstances required, 
and that its employees would prevent 
him from being pushed against mov¬ 
ing tram by the crowd attemptmg to 
hoard it.—Coyle v. Philadelphia & 
R Ry. Co, 100 A. 1005, 256 Pa 496 

25. Ala —^McWilliams v. Louisville 
& ISr. R Co.. 115 So. 246, 217 Ala. 
192. 

CaL—McKeown v. Northwestern Pac. 
R. Co., App., 66 P.2d 1250. 


D C.—Edgerton v. Baltimore & O. R. 

Co , 6 App.D C 516. 

Ill—Covert v. Rockford & I. Ry. Co., 
132 N.E 504. 299 UL 288—^Foreman 
Trust & Savings Bank v. Chicago 
Rapid Transit Co, 252 Ill App. 151 
See McCausland v. Chicago City 
Ry. Co.. 198 IlLApp. 200. 

Ind.—^Union Traction Co. of Indiana 
v. Smith, 127 N.B. 308, 74 Ind App. 
345. 

Kan—Kem v. Kansas City, L & W. 

Ry Co., 264 P 1067, 125 Kan. 506. 
La—Grennon v New Orleans Public 
Service, 120 So. 801, 10 La App 641. 
Me.—Sawyer v Androscoggin Elec¬ 
tric Co., 159 A. 119. 131 Me- 60. 
Mass—-Notaro v. Boston Elevated 
Ry. Co. 173 NE. 431, 273 Mass 
296—^Mann v. Boston Elevated Ry. 
Co., 152 N.E. 741, 256 Mass. 236. 
Mich—^Devore v Rapid Ry. Co, 209 
N.W 111, 235 Mich 405 
Wis—Schildt V Johnson, 159 NW. 

805, 164 Wis. 102. 

10 C.J. p 1110 note 4. 

Duty to step hack 

Ordinary prudence required an m- 
tending passenger, standing on a 
platform within two feet of the track 
and signaling the approaching car, 
to step back so that she would not 
be struck by the overhang of a stop 
■—Pond v. Conn^ticut Co, 111 A- 621, 
95 Conn. 437 

Slight movement by crowd 

Where person, waiting for car, 
stood too near track, fact that crowd 
moved her a little was no excuse, 
where she did not change position — 
Notaro v Boston Elevated Ry. Co., 
173 NE 431, 273 Mass. 296. 

Swaying car 

Pedestrian, standing between car 
tracks waiting for street car, who 
was familiar with scene of accident, 
had boarded cars at that place nu¬ 
merous times and who failed to step 
out of path of approachmg car after 
having had opportumty to notice that 
car was swaying held contributorily 
negligent when struck by car as 
It passed.—^Elliott v. Market St. Ry. 
Co., 40 P.2d 547, 4 CalApp.2d 292. 
Thirteen and one half to fourteen 
and one half inch over^^^ng 
Porty-five year old prospective pas¬ 
senger of intelligence who knew elec- 
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trie train was approaching, and who 
continued to walk along platform 
eighteen inches from outer edge of 
thirteen and one-half-inch third rail 
cover flush with platform, held con- 
tributorily negligent and not entitled 
to recover for injuries sustained 
when struck by train with overhang 
of thirteen and one ba jf to fourteen 
and one half inches even though she 
thought she was safe—McKeown v 
Northwestern Pac. R. Co, Cal.App, 
66 P.2d 1250. 

Taking child throngh station window 
close to track 

Where it appeared that plamtiff 
suing for personal injuries was 
standing on a platform of an elec¬ 
tric railway station not intended for 
the use or accommodation of the 
public, which was warned against 
its use at this place by signs, and 
that when about to take a child 
through a rear window from a wo¬ 
man there with him to meet an m- 
commg passenger, he was struck 
by the rear door of one of defend¬ 
ant’s passing cars, proceeding around 
the station very close to the wall, 
held that he was guilty of contribu¬ 
tory negligence, although he testi¬ 
fied no alarm signals were given, and 
he did not know the car was passmg 
until he was struck.—^Meanley v. 
Petersburg, H & C P. Ry. Co., 112 
S E. 800, 133 Va 173. 

Tra<A as itself warning of danger 

Railroad tradb: on which trains are 
constantly running is itself a warn¬ 
ing to any passenger who has reach¬ 
ed years of discretion, and who is 
possessed of or^^injiry intelligence, 
that It IS not safe to walk on tra<^ 
or near enough to be struck by pass¬ 
mg tram without exercise of con¬ 
stant vigilance, and failure of such 
person to exercise such care and 
watchfulness and to make use of all 
his senses to avoid danger incident 
to such situation is "negligence per 
se.”—McKeown v. Northwestern Pac. 
R. Co., Cal App.. 66 P2d 1250. 

36- Tex —Denison, etc., R Co. v. 

Craig, 80 SW. 865, 35 TexCiv-App 

548. 

27- Ind.—Evansville Rys. Co. v. Mil¬ 
ler, 111 NE. 1031. 64 Ind.App. 206. 
10 C.J. p 1111 note i. 
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of contributory negligence where without fault of 
his own he is pushed by a waiting crowd into a po¬ 
sition of danger on or near the track.^* 

Going on or crossing track; duty to stop, look, 
and listen. Reasonable care is required of a pas¬ 
senger or prospective passenger in going on or 
crossing a railroad track for the purpose of reach¬ 


ing or leaving his train or car, and if he fails to 
exercise such care, whereby he is injured, he is 
guilty of contributory negligence and if he un¬ 
necessarily or without valid cause goes onto the 
track or steps against or in front of an approaching 
car or train, he may not recover for resultant in¬ 
jury.^® Ordinarily on approaching railroad tracks 


2a Ala.— Alabama Great Southern 
B Co. V. Bell. 76 So. 920, 200 Ala 
562. 

29. U S.—^Twyman v. Baltimore & O. 

R. Co. aCJ^W.Va., 295 F 639. 
Ark.—^Reed v. Baldwin, 92 S.W.2d 
392. 

Cal—^Anderson v Market St. By. Co., 
2 P2d 529, 116 CalApp. 282—Lew¬ 
is V Pacific Electric By. Co, 272 
P 346, 94 CaLApp. 748. 

Conn.—^Moyles v. Connecticut Co., 160 
A 307. 115 Conn. 80. 

Til —^Mortell T. Richardson, App., 2 
NE.2d 567. 

Mo —State ex reL Peters v. Reynolds. 
214 SW 121—^Peters v. Lusk, 206 
S W. 250. 200 Mo App 372. 

Ohio.—Lake Shore & M S R Co. v 
Hotchkiss. 24 Ohio CirCt 431. 

Va—^Barksdale v Southern Ry Co.. 

148 S E 683. 152 Va. 604. 

Wis —Jacfcy V. McAdoo, 177 N.W. 

SS5. 172 Wis. 262. 

10 C J p 1111 note 7. 

Measure of passeng'eT’s duty gensr- 
aUy 

Although an intending passenger 
gomg to a railroad station may rely 
on the railroad company to use or¬ 
dinary care to protect her against in¬ 
jury by its trains, the passenger 
owes the conesponding duty to use 
ordinary care to protect herself, and 
the failure to use such care on her 
part is negligence.—Washingrton-Vir- 
ginia Ry Co v. Struder, 111 S E 239, 
132 Va 368. 

Pull use of senses 
Due care required of prospective 
passenger approachmg a railway 
track: can be satisfied only by full use 
of senses of sight and hearing at the 
last moment of opportunity before 
passing line between safety and peril 
and injured passenger who fails to 
use common prudence before step¬ 
ping on track cannot recover.—Peters 
V. Milwaukee Electric By & Light 
Co, 259 N.W. 724, 217 Wis 481. 

Invitiag motorman to back car 

Intending passenger struck by 
street car, backed off trestle on his 
call that he could not enter car, 
held contnbutonly negligent in not 
having stepped aside to an availa¬ 
ble place of safety before callmg to 
the motorman.—^Tomey v. West Penn 
Rys. Co., 150 A 612. 300 Pa. 189. 

30- Ka.n.—Grisham v. Union Trac¬ 
tion Co, 181 P. 119, 121. 104 Kan 
712, quoting Corpus Joxis. 


La.—^Blanco v. New Orleans Ry. & 
Light Co. 73 So. 774, 140 La 693. 
Mass—Fitzpatrick v. Boston Elevat¬ 
ed Ry. Co., 144 NE. 75, 249 Mass 
140 

Mo —State ex reL St. Louis-San 
Francisco Ry Co. v. Reynolds, 233 
S.W. 219, 289 Mo 479. qiiashing 
Martin v. St. Louis-San Francisco 
Ry Co, App.. 227 S.W. 129—^Bran- 
stetter v. Chicago & A R Co.. 
App.. 225 S.W. 1035 
Pa.—^Dahl v. Pennsylvania R Co , 119 
A 656. 275 Pa 554—Goller v Bal¬ 
timore & O. R Co., 78 A. 929, 229 
Pa 412. 

Va—^Barksdale v. Southern Ry Co, 
148 SE 683. 152 Va 604—Demng*s 
Adm’r v. Virginia Ry. & Power Co, 
95 SE. 405. 122 Va 517. 

10 C J. p nil note 8. 

Changing direction of travd 
Where an intending passenger was 
in a position of safety when the car¬ 
rier's tram rounded a curve, and 
from this position his own act in 
changing his direction of travel 
brought him into contact with the 
train, and he was killed, his act 
amounted to contributory negligence, 
and the carrier is not responsible — 
Washington, B. & A. E Ry Co v 
State, 113 A 338, 137 Md 538 

Cloudy day 

Where plaintiff, mtending to take 
a tram shortly due, crossed a rail¬ 
road track toward a pomt where it 
was customary for passengers to 
await the arrival of trains, and was 
struck by a tram which she could 
have seen approaching for a dis¬ 
tance of three miles if she had look¬ 
ed, the view being wholly unobstruct¬ 
ed, although it appeared that she 
earned an umbrella and a pooket- 
book and held her hat on with one 
hand, the day bemg cloudy, with 
perhaps a trace of rain, plaintiff 
was guilty of contributory negli¬ 
gence. justifying direction of a ver¬ 
dict for defendant—^Bradley v. Da¬ 
vis, 193 NW. 819, 223 Mich. 275. 

Grossiiig St prepared place 

One who crosses a railroad track at 
a place prepared for such purposes 
^ to become a passenger on a railroad 
tram must exercise reasonable care 
not to be struck by other trams on 
parallel tracks, and if he fails to 
look and is struck while in the act 
of stepping m front of a moving 
tram, he will be held guilty of con¬ 
tributory negligence.—Lynn v. Pitts- 
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burgh & L E R Co.. 110 A. 271, 267 
Pa. 41 

Failure to look 

(1) Where there was no evidence 
that there was a tram immediately 
preceding the interurban train which 
killed decedent, and no other unusual 
circumstances to warrant a belief 
that no tram was approachmg, it 
was contributory negligence for an 
mtending passenger to attempt to 
cross the track without looking for 
an approaching tram.—Washmgton- 
Virginia Ry. Co. v. Struder, 111 S E. 
239. 132 Va- 368. 

(2) Prospective passenger who 
when within seven and three-fourths 
feet of car tracks failed to look to¬ 
ward approachmg street car to see 
whether he could cross in safety, 
held contnbutonly negligent as mat¬ 
ter of law when struck by street car, 
notwithstanding pedestrian had sig¬ 
naled motorman that he wanted to 
board street car, and that motorman 
had nodded his head m response to 
signal—Peters v. Milwaukee Electnc 
Ry & Light Co. 259 N.W. 724, 217 
Wis. 481. 

Mistake as to which. tzaiiL was ap- 

That an intending passenger, 
struck by a tram when crossing a 
railroad track to reach a platform 
from which to board a passenger 
tram, thought that tram approaching 
was the one he was to take, and 
that It would slow up before reach¬ 
ing the station, does not furnish a 
legal excuse for failure to exercise 
reasonable care.—^Lynn v. Pittsburgh 
& L. E. R Co., 110 A 271, 267 Pa. 
41 

Bmudng directly into path of car 

Pedestrian nmning directly into 
path of approaching street car while 
crossing street on pedestrian lane, 
mtending to board car, held contnb- 
utorily negligent as matter of law.— 
Anderson v. Market St Ry. Co., 2 P. 
2d 529, 116 Cal.App 282. 

Sleep-dased passenger 

Decedent, waiting at station to take 
a tram, who was dozing, and who 
on being apprised that train was 
coming, rushed out on platform, and, 
while m a dazed condition was struck 
by pilot beam, when tram had been 
visible for six hundred feet and head¬ 
light was burning and there were 
lights about station, was guilty of 
contributory negligence—^Leard v. 

I Pennsylvania R. Co., 99 A. 798, 255 
Pa. 289. 
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a passenger should stop, look, and listen,^^ and es¬ 
pecially is this true where there is no invitation or 
inducement to cross,^^ as where the car or train is 
not standing at a place appointed by the carrier for 
the exit or entrance of passengers,^^ or where the 
passenger alights from the wrong side of a train,^^ 
or where the passenger is warned of an approach¬ 
ing train, such as by the closing of platform gates,^^ 
or the lowering of crossing gates,36 or where in 
disregard of the warnings of others he attempts to 
cross in front of an approaching train clearly visi¬ 
ble and dose at hand^^ Where a passenger, after 


alighting from a street car, goes behind the car and 
attempts to cross a parallel track without takmg 
proper precautions as to looking and listening for 
an approaching car, he is guilty of contributory 
negligence.^® 

However, a passenger who is in the act of going 
to or leaving the tram or car at a place where there 
is an express or implied invitation for him so to do, 
as where it is necessary for him to cross the tracks, 
may assume that the railroad company will so op¬ 
erate its other trains, or otherwise perform its 
duty, as not to put him in peril,®^ and he is not un- 


Steppmg* from j^atfoxm to sUnoLal ear 
Where a prospective passenger is 
in a place of safety on a station plat¬ 
form, and needlessly steps onto the 
track to signal an approaching car 
which he has reason to believe will 
pass the pomt where he is standing 
before coming to a stop, and because 
of misjudging the speed of the car 
fails to get ofE the track in time 
and IS hit, he is guilty of contribu¬ 
tory negligence hamng recovery.—— 
Keller v. Stark Electric R. Co., 12 
Ohio App. 326. 

31. Ala.—McWilliams v. tiouisville 
& N. R. Co., 115 So. 246, 217 Ala. 
192. 

32. Mass—Wheelwright v- Boston, 
etc, R Co., 135 Mass. 225- 

10 C.X p 1113 note 12. 

Invitatio]i. not implied 

Invitation to mtendmg passenger 
to take train from wrong side could 
not he implied from open gates of 
car platform where crossing gates 
were lowered.—Kelley v. Boston. R. 
B & Lu R. R., 180 N.EL 229, 278 Mass. 
469. 

Signal station 

Prospective passenger of interur- 
han ear, who waited for car at cross¬ 
ing which was not a regular stopping 
place and at which cars stopped only 
en signal, was required m the exe]> 
else of reasonable care to look and 
to see whether approaching car was 
in dangerous proximity before step- 
pmg on track, and where he had 
traveled on such cars almost daily 
for two years from crossing at which 
rules giving meaTijnc of whistles 
were posted, and who signaled ap¬ 
proaching car to stop and stepped 
from shelter house on track immedi¬ 
ately in front of car after car had 
blown two blasts m reply to signal 
to stop, signifying that it would not 
stop in accordance with posted rules, 
held contrihutonly negligent.—Van 
Sickle V. Grand Rapids, G. H. & M. 
Ry. Co., 182 N.W. 132. 213 Mich. 261. 

33;. Minn—DeKay v. Chicago, etc., 
R. Co.. 43 N.W. 182, 41 Minn. 178, 
16 Am.SR 687, 4 L..R.A 632. 

10 C.J. p 1113 note 13. 

34. U.S.—Chicago, M. & St. P Ry. 


Co V. liowell. Minn.. 14 S.Ct 281, 
151 Tr.S. 209. 38 L.Ed. 131. 

10 C J. p 1113 note 14. 

35. Mass.—Debbins v Old Colony R 
Go.. 28 NE. 274, 154 Mass. 402. 

36L Mass.—Kelley v. Boston, R B. 
& L. R. R.. 180 N.E. 229, 278 Mass. 
469 

Duty of care comMen<ntxate with daiu 
ger 

One walking upon crossing in dis¬ 
regard of warning gates must exer¬ 
cise care commensurate with danger 
—^Kelley v. Boston. R. B. & L. R 
R. 180 N.E. 229, 278 Mass 469. 

37. tr.S —^Twyman v. Baltimore & 
O. R Co.. C.CJLW.Va., 295 P. 639 

Pacing with death 

While a railroad company owes a 
higher degree of care for the safety 
of an intending passenger at a sta¬ 
tion than to a traveler at a highway 
crossing, the distmction does not ex¬ 
tend to exempting the passenger 
from responsibility for attempting to 
cross In front of an approaching 
tram, plainly visible and very near, 
and where he loses his race with 
death the railroad cannot he held 
responsible.—^Twyman v. Baltimore 
& O. R Co., C.C.AW.Va., 295 P. 639. 

38. N.J.—Eagen v. Jersey City, etc., 
St. R Co., 67 A 24, 74 N.J.Law 699, 
11 Ij.RA.,N.S., 1058, 12 AnmCas. 
911. 

10 C J. p 1114 note 17. 

39i. Cal.—Perran v. Southern Pac.! 
Co.. 44 P.2d 533, 3 Cal.2d 350— 
WilkiTi«!on V- Ilmted Railroads of 
San Francisco, 232 P. 131, 195 Cal. 
185 

Mo —SchimmelpfeTiTiins' v. W'ells, 24 
S W.2d 154—Sugarwater v. Flem¬ 
ing, 293 S.W. 111, 316 Mo. 742. 

Pa.—Kissmger v. Pittsburgh Rys 
Co., 180 A 137, 119 Pa Super. 110. 
Wash—^Hohman v City of Seattle, 
38 P.2d 242. 179 Wash 663. 

10 C J. p 1112 note 9. 

Assnmptiou that car will stop at ap^ 
pointed place 

In determmmg whether prospective 
passenger, killed by car on which 
she desired to take passage, was 
guilty of contributory negligence, 
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every act of hers must be considered 
with her assumption that car would 
stop, pomt being place where pas¬ 
sengers were received. Prospective 
passenger clearly visible with suit¬ 
case in hand hurrymg to pole marked 
“stopping place" is entitled to as¬ 
sume car will be stopped.—^Brott v. 
Auburn & S. Electric R Co., 115 N.E. 
273, 220 N T. 92. reversmg 154 N T.S 
1113, 169 App.Div. 913. 

Assumption that car will stop on 
schedule 

Intending passenger crossing track 
to board approaching mterurhan car 
travelmg on schedule tune of regu¬ 
lar car could assume car would stop 
—EGlmgensmith v. West Penn Rys. 
Co.. 154 A 811. 303 Pa. 487. 

BTo duty to wait 

Intending passenger seeing interur- 
ban car approachmg at sufficient dis¬ 
tance for him to cross tracks if op¬ 
erated m reasonable manner was not 
bound to wait —^Klingensmith v. 
West Penn Rys. Co., 154 A 811, 303 
Pa. 487. 

Sign'^iing motorman 

(1) Where mtendmg passenger at 
regular stoppmg place timely signal¬ 
ed motorman and was required to 
cross tracks to enter car, she was 
entitled to assume that motorman 
would control car accordingly and 
stop at usual place.—^Moyles v. Con¬ 
necticut Co, 160 A 307, 115 Conn. 
80. 

(2) Prospective passenger had 

Tight to assume interurban car would 
obey municipal ordmance requiring 
it to stop m response to sigrnals, and 
to cross track in light thereof.—^In¬ 
dianapolis & Cincinnati Traction Co. 
V Helms, 121 279, 70 Ind.App. 

137. 

(3) Intending passenger had right 
to assume that street car motorman 
was keeping watch ahead, that he 
saw passenger’s signal of intention 
to become passenger and would stop, 
and that motorman would approach 
crossing at reasonable rate of speed. 
—Hohman V, City of Seattle, 38 P 2d 
242. 179 Wash. 663. 

S^eed and control 

Woman killed while crossing street 
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der the same obligation to look out for his own 
safety by looking and listening as is incumbent in 
general on a person who approaches a railroad 
track with intent to cross it.^® In case the circum¬ 
stances are such that a person crossing a track at 
a station is not bound to look for trams, the fact 
that he does look but does not look effectually so as 
to see an approaching train does not of itself make 
him guilty of contributory negligence.^l 

The question of contributory negligence is ordi¬ 
narily one to be resolved by examination of all the 
circumstances involved in some cases the cir¬ 
cumstances have been such that the conduct of 
plaintiff was held not to constitute negligence per 
se,^^ and in other cases that if there was reason¬ 
able cause to believe that there was no danger, 
failure to stop, look, and listen was not negligence 
per se-^^ 


§ 785. Boarding Train or Car 

One boarding a car, elevator, or other vehicle of a 
carrier may properly assume that the carrier has ob¬ 
served its duty in respect of providing for the safe 
entrance and exit of passengers, but must exercise such 
care for his own safety as the circumstances require 
or be barred by contributory negligence from recovery 
for resultant injury. 

While it is the duty of a carrier to provide safe 
and reasonable means of ingress to its cars or oth¬ 
er vehicles employed for the carnage of passengers, 
on the performance of which duty the passenger 
has ac right to rely,^5 it is equally the duty of a 
passenger in hoarding the same to use the means 
provided with reasonable circumspection and care, 
what is such care depending on the circumstances 
of the particular case;^® and the foregoing rules 
apply with respect to passengers entenng or leav- 


car tracks to board car at station in 
sparsely settled district need only 
guard against injury from car ap¬ 
proaching with reasonable speed and 
under controL—Dickun v. Pittsburgh 
Rys. Co., 161 A- 739. 308 Pa. 20. 

40l CaL—^Ferran v. Southern Pac 
Co, 44 P.2d 533. 3 Cal.2d 350— 
Anderson v. San Prancisco-Oakland 
Termmal Rys., 214 P. 289, 61 CaL 
App. 21, citing Corpus Juris. 

Md.—Washington, B. & A Ry. Co. 
V. State, 113 A. 338. 339-340. 137 
Md. 538, quotmg this Coxpns Ju¬ 
ris statement with approval. 

Pa.—Dickun v. Pittsburg Rys, Co., 
161 A. 739, 308 Pa. 20—^Klmgen- 
smith V. West Penn Rys. Co., 154 
A. 811, 303 Pa. 487. 
to C.J. p 1112 note 10. 

Strict rule tnnpplicable 

(1) In such cases the strict rule 
as to lookmg and listenmg which 
is in general applicable to persons 
crossing the tracks of railroad com¬ 
panies does not apply, the passen¬ 
ger havmg a right to suppose that 
the place where he is allowed to get 
on board, or alight ftom, a train 
or car is a safe place.—Shutt v. Cum¬ 
berland Valley R. Co. 24 A. 305, 149 
Pa. 266—10 C.J. p 929 note 48. 

(2) He also has the right to as¬ 
sume that all trains will comply 
with the law by griving warning, dis¬ 
playing lights, etc. 

HI.—Chicago, etc., R. Co. v. Doan, 93 
H1.APP. 247, affirmed 62 NB. 826. 
195 in, 168 . 

Mass.—Sonier v. Boston, etc., R. Co., 
6 N.B. 84. 141 Mass. 10. 

41- U.S.—^Delaware, etc.. R. Co. v. 
Price, N.J., 221 F. 848, 137 C.aA. 
406, certiorari denied 35 S.Ct. 939, 
238 TJ S. 636, 59 D Bd. 1500. 

10 ax p 1113 note 16. 

42. Cal.—Ferran v. Southern Pac. 
Co.. 44 P.2d 533, 3 CaL2d 350— 


Lewis V. Pacific Electric Ry. Co., 
272 P. 346, 94 CaJ-App. 748. 

10 C.X p 1114 note 19. 

43^ Gra —Atlanta Cons. St. R. Co. 

V. Bates. 30 S.EL 41. 103 Ga. 333. 
Ran—Stuckey v. Dimhairn, 151 P. 

1107. 96 Kan. 427. 

Hegligence per se 

Where passenger, who was waiting 
to board train, proceeded to walk 
from station with forty other pas¬ 
sengers, between two trackbeds to 
the place where passengers usually 
boarded train, and while so doing 
was struck by locomotive of amvmg 
train, passenger who claimed she 
was either unable to see headlight 
of tram because it was so dim, or 
was blinded because it was so bright, 
was contrfbutonly negligent as a 
matter of law.—Louisville & N. R. 
Co. V. Kilbum, 113 S.W.2d 844. 272 
Ky. 44. 

Pa —Dahl v. Pennsylvania R. 
Co, 119 A. 656. 275 Pa. 554—Lynn 
V. Pittsburgh & L. B. R. Co., 110 
A. 271, 267 Pa. 41. 

10 C J p 1113 note IL 
Injury at place provided for taldngj 
on passengers j 

A passenger, lawfully on premises 
of an interurban railroad at place 
provided for stopping of cars to take 
on passengers, is not negligent per 
se in failing to stop, look, and listen 
before crossing intervening track to 
board car, and a passenger killed by 
one interurban car while stepping 
across tracks to hoard car approach¬ 
ing m opjKisite direction, held not 
negligent as a matter of law in fail¬ 
ing to stop, look, and listen.—Wilkin¬ 
son V. United Railroads of San Fran¬ 
cisco, 232 P. 131, 195 CaL 185. 

45- EAn.—JenkiTi«« v. Kans^as City 
Public Service Co., 275 P- 136, 127 
Kan. 821. 

N.X—Bradley v. Erie R. Co„ 147 A. 
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572, 106 NXLaw 51. revexsmg 143 
A- 743, 105 N.XLaw L 
10 ax p 1114 note 20 
Assamptloii as to appiroa^es to car 
Passenger entering a car may as¬ 
sume that the earner has performed 
its duty in making the approach to 
the car safe —Bickley v. Philadelphia 
& H. Ry. Co., 101 A. 654, 257 Pa. 
369. 

Passageway 

Passengers going to trains have 
right to presume that apparent pas¬ 
sageway from stations and trains is 
reasonably safe.—Bradley v. Erie R. 
Co., 147 A. 572, 106 N.XLaw 51, re¬ 
versing 143 A. 743, 105 N.J.Law 1. 
46- Ky.—Burnett v. Louisville & N. 

R. Co, 281 SW. 510, 213 Ky. 540. 
Mo.—May v, Chicago. B. & Q. H. 

Co., 225 S.W. 660, 284 Mo. 508. 

Pa —Murray v. Philadelphia Rapid 
Transit Co., 140 A. 522, 292 Pa. 72 
—Gardner v. West Penn Rys. Co., 
106 A. 302, 263 Pa. 284. 

10 C.X p 1114 note 21. 

Attempt to board in face of tdosed 
vestibule door 

Passenger attempting to enter car 
by opening closed vestibule door 
and stepping off after train had at¬ 
tained speed, held contnbutorily neg¬ 
ligent.—^Robinson v. Boston & M. R. 
R. 160 A. 473, 85 N.H. 474. 

Entering from "w^ong** side 

One attempting to board on west 
side of north-bound street car was 
guilty of contributory negligence.— 
Mulvaney v. Terre Haute. L & E. 
Traction Co., 124 N.E. 682, 71 Ind. 
App. 270—10 ax p 1114 note 21 
[c]. 

High car steps 

That injured passenger attempted 
to hoard interurban car knowing that 
steps were unreasonably high did not 
j constitute contributoTy negligence.— 

I Terre Haute, Indianapolis & Eastern 
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ing elevators.^*^ It is not negligence in itself to at¬ 
tempt to get on the front platform of a street car, 
although the rear platform is the usual place for 
boarding,^^ particularly where there has been an in¬ 
vitation to get on in that way.^^ 

After signal to start. It has been held that it is 
not contributory negligence as a matter of law for 
a person to board a tram or car after a signal to 
start is given, but before the train or car is put m 
motion.®® 

Direction of employee. The direction of the con¬ 
ductor or other employee in charge of a train or 
car to an intending passenger, as to his method of 
getting on the same, is within the scope of his au¬ 


thority, asnd Hi complying with this direction the 
passenger is not guilty of negligence unless he ex¬ 
poses himself to open and apparent danger 

§ 786. At Place Other than Station or 

Platform 

Whether or not it is contributory negligence for one 
to attempt to board a car or train at other than its 
regular stopping place will depend on the particular cir¬ 
cumstances involved. 

With reference both to steam and street cars it is 
not negligence per se to attempt to get on board 
at a place other than a regular stopping place, the 
question being one of fact under the circumstanc- 
es,®2 unless under the arcumstances of the partic- 


Traction Co. v. Angelo, 169 NB 478, 
95 Ind.App. 476—^10 C J. p 1114 note 

21 isl 

Knowledge of conditions 

Passenger boarding train must be 
held to knowledge of physical con¬ 
ditions before her eyes —^Davis v. 
Olson, CC.A.Minn, 298 F. 921. 

Seentexing tram 

A passenger after a temporary ab¬ 
sence from tram was not required to 
enter another car adjacent to the 
platform, where her own car was 
not so adjacent.—Sellars v Southern 
Pac Co. 166 P. 599, 33 CaLApp. 701 
—10 C J p 1114 note 21 [f]. 

Stumbling over step bon 

A earner is not the insurer of a 
passenger against the consequences 
of his own negligence in using a step 
box furnished for use in boarding 
trains, as where his negligence con¬ 
sisted in attempting to use such ap¬ 
pliance without looking at it and m 
stumbling over or against it when 
he should have stepped on it.—Scott 
V Vicksburg, S & P Ry. Co, 90 
So 840, 150 La. 537. 20 ALR. 908. 

Subway car 

A subway operator was not liable 
for injuries sustamed by woman who 
fell into twelve-inch space between 
car platform and station platform of 
subway station when woman at¬ 
tempted to board train, where there 
was no crowding, light situation was 
normal, and ordinary use of her eye¬ 
sight would have enabled woman to 
avoid the accident.—Dunn v. Murray, 
1 NYS.2d 708. 166 Misc 294 , 

Contributory negligence not shown 

(1) Generally.—^Little v. Peoria Ry. 
Co, 215 IU.App. 385 

(2) "Where plaintiff passenger was 
mjured by the sudden starting of de¬ 
fendant's street railways company's 
car which she was boarding, caused 
to lose her balance, and was drag^ 
ged and thrown upon the pavement, 
plaintiff was not negligent because 
she held to the upright rod or stan¬ 
chion mstead of lettmg go at once.— 


Baldwin v. Kansas City Rys Co., Mo. 
App., 214 S W. 274. 

(3) Where passenger on a platform 
was moving toward the electric car 
with other passengers and was not 
bound to anticipate that the car, ap¬ 
parently having come to a stop, 
would start forward with a sudden 
jerk and throw the passengers neai> 
est the tram agamst him, thereby 
pushing him off the platform, a 
charge of contributory negligence 
cannot be urged against him in an 
action for resulting injuries —Lit- 
winavage v Schuylkill Ry. Co, 124 
A 293, 280 Pa 53. 

(4) It is not want of ordinary pru¬ 
dence for minor to attempt to board 
street car, standing at station wait¬ 
ing for passengers, without assist¬ 
ance of an escort although such es¬ 
cort was at hand—Northern Texas 
Traction Co. v. Crouch, Tex Civ App, 
202 S.W. 781. 

47- Mich.—^Blankertz v. Mack & Co, 

248 N W. 889, 263 Mich 527 
Wash.—Davis v. Burke, 156 P. 525, 90 

Wash 495 

10 C J p 1114 note 21 [1 j. 

Defective door 

That decedent stepped through the 
doorway of an automatic, or passen¬ 
ger operated, elevator shaft without 
lookmg to see whether the cage was 
m place, held not contributory neg¬ 
ligence precludmg recovery for her 
death where the customary use of 
the elevator justified her in assum¬ 
ing that the door could not be opened 
unless the cage was m place.—^Jacobi 
V. Builders’ Realty Co, 164 P. 394, 
174 CaL 708, L.R.A 1917E 696. 

Open door as invitation to entmr 

(1) Open door of passenger eleva¬ 
tor constitutes mvitation to enter 
without special mvestigation, and 
where darkness prevents the discov¬ 
ery of the absence of the elevator 
cage the question of contributory 
negligence is one for the jury.— 
Gohn V. Butte Hotel Co., 295 P. 262, 
88 Mont. 599. 

(2) Where, however, there is no 
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insufficiency of light, person who, 
on finding elevator door partially 
open, opened door and stepped mto 
shaft, was held to have failed to ex¬ 
ercise ordinary care for his own 
safety —Switzer v. Detroit Inv. Co, 
206 NW. 407. 188 Wis. 330. 

4BL N.Y —Dixon v. Brooklyn City, 
etc. R Co. 3 N E. 65. 100 N.Y. 170 
10 C J. p 1115 note 22. 

43. N Y —^De Rozas v. Metropolitan 
St R. Co, 43 NYS 27, 13 AppDiv 
296. 

50. Mass—^Dawson v. Boston, etc, 
R. Co, 30 NE 466, 156 Mass. 127 

10 C J. p 1116 note 25. 

51. Wash.—^Irish v. Northern Pac. 
R. Co. 29 P. 845. 4 Wash. 48, 31 
Am.S R 899. 

10 C J. p 1116 note 24. 

Conductor’s order to stand hack from 
car step 

An intending passenger about to 
board a street car on a middle track 
in a street contajmng three tracks 
was not bound to assume that the 
conductor would direct her to do an 
act which under the circumstances 
was dangerous, and was not bound 
to assume that on account of other 
cars it was dangerous to step back 
from the step when directed to do 
so to permit passengers to descend. 
—^Montgomery Light & Traction Co 
V O'Connor, 85 So 384, 204 Ala. 24 
52 l Kan—Haas v. Wichita R., etc., 
Co., 132 P 195, 89 Kan. 613, 48 L. 
RA.NS, 974 
10 C J. p 1116 note 26. 

Car stopped at unusual place ex.* 
pxessly to receive passengmrs 
Where a street car is temporarily 
stopped at a place other than a reg¬ 
ular stopping place, and not to re¬ 
ceive or discharge passengers, if 
one attempts to get on or off and 
is injured by the startmg of the car 
the company cannot be charged with 
negligence, unless the conductor or 
motorman knew, or had reason to 
know, that an attempt to get on or 
off was being made, although such 
rule is inapplicable where the car 
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ular case the attempt is so fraught with danger as 
to make it negligence as a matter of law,53 or un¬ 
less the attempt is made m violation of a reasonable 
regulation as to the place of entering cars, known 
to the passenger.5^ Where a carrier has been in 
the habit of receiving passengers at another place 
without objection," it is not negligence per se for 
a passenger to get on at that place while the tram 
is standing still and there is no apparent danger 
in so doing.^5 W^here the rule of a railroad com¬ 
pany requires passengers of a combmed freight 
and passenger train to get on wherever it is conven¬ 
ient to stop, it is not negligence for a passenger to 
board the train while it is standing a short distance 
frcMn the station platform.^® 

§ 787. Moving Train or Car 

It is ordinarily regarded as contributory negligence 
for a passenger to board or attempt to board a moving 
tram, car or elevator, although the circumstances may 
be such as to preclude such act from being properly 
held negligent. 


It may be stated, as a general rule, that attempt¬ 
ing to board a moving train is presumably a neg¬ 
ligent act, and, in the absence of evidence of cir¬ 
cumstances tending to excuse the act, no recovery 
can be had for an injury thereby sustained,®^ par¬ 
ticularly where such act is in violation of an ordi¬ 
nance or statute,®* or where the passenger has been 
warned against making the attempt,®® or where 
the gates or doors of the cars are closed at the time 
of the attempt®® Even though the carrier fails to 
stop the tram in order for passengers to get on at 
the proper place, or does not stop it for a reason¬ 
able length of time, this wiU not in itself excuse 
the passenger in negligently attempting to get on 
the tram while moving.®^ Nevertheless, it is not 
in all cases negligence per se to make such an at¬ 
tempt, as the circumstances surrounding the pas¬ 
senger at the time must be considered in determin¬ 
ing whether he was negligent;®^ and, unless the 
circumstances are so unequivocal as to make the 
matter a question of law for the court, the issue 


liad stopped for the express purpose 
of receiving passengers.—Elliott v. 
United Rys Co. of St. Louis, 214 
SW. 234, 201 MoApp. 662 

Sntexing car from, wrong side 
Railroad company held not liable 
for loss of leg, through sudden move¬ 
ment of its tram, of one who claimed 
he came to its depot to meet a broth¬ 
er coming in on a train, where the 
uuured man was hurt by an out¬ 
going train while seeking to enter it, 
not from the side where passengers 
w’ere* boarding it, where there was 
a platform, but from the other side, 
where there was no platform, no 
lights, and the doors to the train 
were closed—Magee v. Missouri, K. 
& T Ry of Texas, TexCiv.App, 
232 S.W. 636. dismissed for want of 
jurisdiction.—^10 C.J. p 1116 note 26 
ta]. 

Mail clerk 

Where postal deri; injured while 
boardmg a mail car, had for many 
years boarded the car while the 
engine was stopped to take water, 
it was his duty to ascertam whether 
the engine was in position to take 
m water, where it would be for a pe¬ 
riod sufficient to enable him to board 
the car—^Lambert v. Philadelphia. B 
& W R Co.. 125 A. 765, 145 Md. 
662 

53- W" Va.—Raines v Chesapeake, 
etc., R. Co., 70 S.E 711, 68 W.Va 
694. 33 LRA.2Sr.S.. 583. 

10 C.J. p 1116 note 27. 

54. Iowa —^McDonald v. Chicago, 
etc, R. Co, 26 Iowa 124, 96 Am T). 
114. 


55- N-T.—^Keating v. New York 
Cent, etc., R. Co. 49 N.Y. 673. 

10 C J. p 1116 note 29. 

56. Ky.—^Louisville, etc, R. Co v. 
Long. 22 S.W- 747, 94 Ky. 410. 15 
Ky.L 199. 

57- U.S—Aschenhrenner v. U. S Fi¬ 
delity & Ouaranty Co, CaL. 54 S 
Ct 590, 292 US. 80, 78 LEd 1137, 
reversing; C.CA., U S. Fidelity & 
Guaranty Co. v Aschenbrenner. 65 
F.2d 976, certiorari granted Asch¬ 
enbrenner V U S. Fidelity & Guar¬ 
anty Co.. 54 S.Ct 229, 290 US 
622, 78 LEd. 543, and rehearing 
denied 54 S.Gt. 861. 292 US. 615, 
78 LEd 1474. 

N.C.—Wallace v. Norfolk Southern 
R Co.. 93 SE 731, 174 N C. 171. 
OkL—Webb v. Missouri, O & G Ry 
Co. 179 P. 17. 74 OkL 223. 

10 C.J p 1116 note 32 

Brakemsui’s signal no excuse 

For a passenger to attempt to 
board a freight box car, with no plat¬ 
form and steps, but merely an iron 
grabrod and crossbars, when it is 
gomg SIX miles an hour, is negli¬ 
gence, and mvitation by signal of 
brakeman to hoard tram held not to 
prevent passenger's attempt to board 
freight box car moving six miles an 
hour being negligence.—^Travis v 
Alabama Great Southern R. Go., 73 
So 983, 199 Ala. 38. 

Through train 

The danger of attemptmg to board 
a through passenger tram at a place 
where it is not scheduled to stop 
and at a time when it is traveling at 
a si)eed of from twelve to fifteen 
miles per hour is so obvious that 
it should be known to aU rational 
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men, and the act of voluntarily risk¬ 
ing It must be deemed negligence per 
se.—^Lee v. Baker, Tex.CivApp, 251 
S.W 580. 

55. Iowa—^Young v. Chicago, etc, 
R. Co.. 69 N.W. 682, 100 Iowa 357 
10 C J. p 1117 note 33. 

59- Mass.—Gallagher v. West End 
SL R. Co., 30 NE. 480. 156 Mass. 
157. 

Mo.—^Fulks V, St Louis, etc., R. Co„ 
19 S W. 818. Ill Mo. 335. 

GtK Wis—Sigl V. Green Bay Tract. 
Co. 135 N.W. 506, 149 Wis. 112, 39 
LILA..N.S., 65. 

10 C.J. p 1117 note 35 
Trap door shut 

Undertaking to board train in mo¬ 
tion with trap door closed down over 
steps is negligent act per se, m ah-" 
sence of circumstances excusing act. 
—^Palen v. Wheelock, C C A.Mo-, 13 F. 
2d 34. 

61- Ga.—^Ricks V Greorgia Southern, 
etc.. R Co. 45 SE. 268. 118 Ga. 
259 

10 C.J. p 1117 note 36. 

62- N.C—Wallace v. Norfolk South¬ 
ern R. Co, 93 SE 731, 174 N.C. 
171. 

Okl.—Webb V. Missouri, O. & G. Ry 
Co.. 179 P 17. 74 Okl. 223. 

10 C.J. p 1117 note 37. 

Unusual conditions 
Whether conduct of passenger, in¬ 
jured while attempting to board train 
leaving station prior to time told 
him on alighting, was reasonably 
careful must be judged by natural 
and actual effect on passenger of 
such unusual condition.—Redfield v. 
New York Cent. R. Co., C.C.AM 0 ., 83 
P.2d 62. 
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of contributory negligence in boarding a moving 
train is ordinarily one of fact for the jury, as 
shown infra § 803. In this connection, a distinc¬ 
tion, founded on the rapidity of the train's motion, 
has been made by some of the decisions, it being 
held that a person who attempts to get on a train 
while it is moving slowly is not, as a matter of law, 
guilty of contributory negligence.®^ 

Street cars. As to street cars, the general doc¬ 
trine that it indicates negligence to attempt to get 
on board a car while it is moving is not so strictly 
applied,®^ and it has been announced in a majority 
of cases in which the subject has been passed on 
that in the absence of special circumstances it is 
not negligence per se so to do,®® particularly where 
it is moving slowly,®® as where it has been slowed 
up in response to the signal of one desiring to get 
on board, although it has not come to a full slop,®^ 
although other authorities take the view that at¬ 
tempting to board a moving street car constitutes 
negligence per se,®® as where the attempt is made 
in violation of an ordinance on the subject®® 


Where the attempt to board a moving street car 
is attended with unusual and extraordinary dan¬ 
gers, such conduct is ordinarily regarded as con¬ 
tributory negligence, barring recovery by an in¬ 
jured passenger,^® 

Elevator. It has been held negligence to board 
a moving elevator.'^i 

§ 788. Alighting from Train or Car 

An alighting passenger may properly proceed on the 
assumption of the c:arrier’e due observance of its legal 
duties in respect of measures essential to his protection, 
but must nevertheless take reasonable care for his own 
safety, and he will be barred from recovery for injuries 
resulting from his own contributory negligence, as in 
failing te look where he is stepping or proceeding in 
careless disregard of other and approaching vehicles. 

It is the duty of a passenger, in alighting from 
a train or other vehicle, to exercise reasonable care 
for his safety, and if he fails to exercise such care, 
whereby he is mjured, he is guilty of contributory 
negligence precludmg a recovery,*^® as where the 


63. Km —Atchison, etc., R. Co. v. 
Holloway, 80 P. 31, 71 Kan. 1, 114 
Am.SR. 462. 

10 C.J. p 1118 note 39. 

64. Ind.—Citizens' St. R. Co v. 
Spahr. 33 N.E, 446, 7 Ind.App 23. 

N.T,—liObsenz v. Metropolitan St. 
R Co.. 76 N.Y.S, 411, 72 AppJDiv. 
181. 

65- S.C.—Wise V. Columbia R., etc., 
Co., 77 SJE. 924, 94 S.C. 254. 

10 aj p 1118 note 41. 

CircpTn stances as contzoUinsr 

Attempt to board movm^r street 
car does not necessarily constitute 
contributory neglierence, but wheth¬ 
er it does depends on circumstances. 
—^Morrissey v. City and County of 
San Francisco, 286 P. 433, 104 CaL 
App. 536. 

66. —Payne v. Springfield St. 

R. Co.. 89 N.K. 566, 203 Mass. 425. 
10 C.J. p 1118 note 42. 

Question of fact 

Where Intending passenger is in¬ 
jured m attempting to board slowly 
moving street car, railway will be 
liable, although act of passenger was 
immediate cause of injury, if his 
act should not be imputed to him 
as fault, a question of fact.—-Vir¬ 
ginia Ry. & Power Co. v. Arnold, 92 
S.E. 925. 121 Va. 204. 

67- MiTiTi.—Sahlgaard v. St Paul 
City R. Co.. 51 N.W. Ill, 48 Minn. 
232. 

10 C J. p 1119 note 43. 

68b Pa.—Sang v. Pittsburgh, H., B. 
& N. C. Ry. Co., 80 Pa.Super 524 
—Liawrence v. Union Traction Co., 
12 PaJDist. 301. 

10 a J. p 1118 note 41 M. 


Dictum to the effect that a passen¬ 
ger getting on street car must an¬ 
ticipate that it may start with 
abrupt movement.—Daub v Phila¬ 
delphia Rapid Transit Co., 97 Pa- 
Super. 323. 

66. Cal—Schulthmss v Dos Angeles 
Ry. Corporation, 54 P.2d 49, 11 Cal. 
App.2d 525. 

70l Mo.—^Mathews v. Metropolitan 
St. R. Co, 137 S.W. 1003, 156 Mo. 
App. 715. 

10 C.J. p 1119 note 44 
71- La—Cox V. Ardis Building Co., 
7 La.App. 125. 

Closing doer 

Where, at the time of plaintiff’s 
approach to an elevator, the door 
was closing and the car movmg up¬ 
ward, and in his haste to enter plain¬ 
tiff caught hold of the door and pre¬ 
vented it from closing and fell or 
climbed into the moving elevator 
and lay on the floor thereof with his 
legs protrudmg so that he was in¬ 
jured when one leg came into con¬ 
tact with the top of the door frame 
as the elevator ascended, plaintiff 
was guilty of contributory negli¬ 
gence barring recovery.—Cox v. Ar¬ 
dis Building Co., 7 La App. 125. 

72. U.S.—Chicago, M. & St P. Ry. 
Co. V. Youngers, C.C.A.SD., 5 P.2d 
784. 

Ark.—Missouri Pac. Transp. Co. v. 
Robinson, 86 S.W 2d 913, 191 Ark. 
428. 

Cal.—^Trulsson v. Southern Pac. Co., 
183 P. 686, 42 CK1 App 404. 

Ill—^Feeney v. Chicago City Ry. Co., 
220 Ill App 400—^Bushman v. Calu¬ 
met & South Chicago Ry. Co., 214 
llLApp. 435. 


Ky.—Louisville & N" R. Co. v. Har¬ 
rington, 87 S.W2d 379, 261 Ky. 212 
Ija.—Betts V. Shreveport Rys. Co., 
137 So 615, 18 App. 282. 

Mich —^Davis v. Saginaw-Bay City 
Ry. Co., 157 N.W. 390, 191 Mich. 
131. 

Miss.—Yazoo & M. V. R Co. v. 
Skaggs, 179 So 274, 278, citing 
Ck>zpixs JYixis for this rule and re¬ 
fers to cases there cited as author¬ 
ity therefor. 

Mo.—Lacks v. Wells, 44 SW.2d 154, 
329 Mo. 327—Smuzynskl v. Fast 
St Louis Ry Co., 93 S.W.2d*1058, 
230 Mo App 1095. 

NY.—Wilson V. International Ry. 
Co., 199 N.YS. 562, 205 AppDiv. 
275 

Ohio.—^Manville v. Indiana, C. & B. 

Ry Co, 9 Ohio N.P.,N.S., 510. 
Pa.—^Mulford v. ^Philadelphia Rapid 
Transit Co, 165 A. 837, 310 Pa. 521 
—^I>ahl V. Pennsylvania R. Co., 119 
A. 656, 275 Pa. 554^Twersky v. 
Pennsylvania R. Co, 104 A. 63, 
261 Pa. 6—^Fittipaldi v. Philadel¬ 
phia Rural Transit Co, 163 A. 397, 
107 Pa Super 385. 

Va—Virginia Electric & Power Co- 
V Lenz, 164 S.E. 572, 158 Va. 732 
W.Va.—^Twyman v. Monongahela 

West Penn Public Service Co, 191 
S.E 541. 

10 C.J. p 1119 note 47. 

Assumption of risk 

Passenger undertaking^ to alight 
from train by jumping from vesti¬ 
bule floor flfty-one inches above sta¬ 
tion platform assumed nsk, preclud¬ 
ing recovery for injury proximate- 
ly resultmg from such conduct.— 
Slaven v Baltimore & O. R. Co., 173 
S. E. 818. 114 W.Va. 315. 
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passeager is negligent in alighting backward,^* 
or in the manner in which he uses a step box or 
stooU^ However, an alighting passenger may act 
on the assumption that the carrier will take proper 
precautions for his safety,'^^ such as that of exer¬ 
cising care to see that the platform, steps, or run¬ 
ning boards are in a reasonably safe condition,^® 


unless the passenger knows, or by the exercise of 
ordinary care could know, that they are defective or 
in an unsafe condition,^'^ and where the passenger 
acts on the assumption that the earner has or will 
perform its duty and without disregard of factors 
indicating danger, he will not be held guilty of con¬ 
tributory negligence.'^® Where, in alighting, a pas- 


negxee of care required 

Relative to contributory negli¬ 
gence of a passenger, who after 
alighting on crowded station plat¬ 
form was struck by the train mov¬ 
ing up. he* was not required to exer¬ 
cise, with reference to the tracks, as 
high a degree of care as a pedestrian 
at grade crossing—-Wmdle v. Davis, 
118 A. 503, 275 Pa. 23. 

Bus 

(1) Generally. 

Ark.—Missouri Pac. Transp. Co, v 

Robinson, 86 S.W.2d 913, 191 Ark. 

428. 

Pa—Fordyce v. White Star Bus 

Lines. 155 A. 98, 304 Pa. 106. 

(2) Bus driver’s negligence in cre¬ 
ating dangerous situation did not re¬ 
lieve passenger of duty to use ordi¬ 
nary care for her own safely in 
ahghtmg.—Curtis v. Capitol Stage 
Lmes Co.. Mo.App, 27 SW.2d 747. 

(3) Aged woman in possession of 

all her faculties was obliged to use 
them to discover her surroundmgs, 
if unknown to her, before alighting 
from mired bus.—Curtis v. Capitol 
Stage Lines Co., supra. I 

i 

Street car j 

(1) Street car passenger, placing 
foot on step when exit door was; 
only partly open and step not com¬ 
pletely down, was gruilty of negli- j 
gence causing injuries sued for.— 
Wylie v. Shreveport Rys. Co, App., 
140 So. 715, affirmed 145 So. 513, 176 
La. 193. 

(2) The rule imposing duty on pe¬ 
destrians to keep out of danger of 
outswmg from ordinary movements 
of street car applies to alighting 
passengers after they have reason¬ 
able time and opportunity to alight 
and remove themselves from zone 
of danger and to intending passen¬ 
gers as regards passing of car while 
coming to a stop.—^Birifungham Elec¬ 
tric Co. V. Jones. 176 So. 203, 234 
Ala. 590. 

(3) Street car passenger, stepping 
into visible depression in pavement 
after alighting from street car, was 
contnbutorily neghgent, notwith¬ 
standing^ alleged obstruction of view 
by passengers preceding her.—Mul- 
ford V. Philadelphia Rapid Transit 
Co, 165 A 837, 310 Pa 521. 

(4) Street car passenger who, aft¬ 
er alighting in daylight, caught foot 
in obvious hole near rail and fell, 
was guilty of contributory negh-1 


gence.—Vincent v New Orleans Pub¬ 
lic Service, 138 So. 129, 18 La.App 
704 

Taxi 

Passenger alighting from taxi can¬ 
not close his eyes to obvious dan¬ 
ger or to danger as easily seen by, 
or as well known to, him as to driv¬ 
er. and intrust his safety absolutely 
tt driver, hut must exercise ordina¬ 
ry care for his own safety and must 
see and hear that which ordinarily 
prudent person, in similar circum¬ 
stances, should see and hear.—Hen¬ 
sley V. Braden, 91 S.W2d 34. 262 
Ky. 672. 

Train 

(1) A passenger, forced to alight 
next to a track, cannot be excused 
from remaining thereon, or in such 
close proximity thereto as to be 
struck by a passing train, when it 
appears she had ample opportunity 
to get to a position of safety.— 
Gordon v. Director General of Rail¬ 
roads. 104 S.B. 796. 128 Va. 426 

(2) Carrier’s failure to announce 
arrival of train at passenger’s des¬ 
tination does not justify passenger 
in attempting to alight from vesti¬ 
bule floor fifty-one inches above sta¬ 
tion platform, and passenger jump¬ 
ing from vestibule floor of railroad 
coach fifty-one inches above sta¬ 
tion platform is guilty of contribu¬ 
tory negligence, precluding recovery 
for injuries—Slaven v Baltimore & 
O, R. Co., 171 SE. 818, 114 W.Va 
315. 

73L Mo —Curtis v. Capitol Stage 
Lmes Co., App., 27 S.W-2d 747. 

10 C J. p 1119 note 47 [cj. ’ 

74. La.—Scott V. Vicksburg, S. & 
P. Ry. Co.. 90 So. 840, 150 La. 537. 
20 A.L.R. 908, 

Pa.—^Dixon v. Pennsylvania R. Co, 
98 Pa Super. 557. 

Tex.—St. Louis, S. P. & T. Ry. Co 
V. Gibson, CivJi.pp., 211 S.W. 263. 

Stepping on side of stool 
La.—Deblanck v. Texas & P. R. Co., 
6 T'^App. 433. 

Bse of 

It IS the obligation of an alight¬ 
ing passenger, and particularly an 
aged and infirm man, to go down 
steps without hurry, to look where 
he is going, to look for the step 
box and see that he steps on it, and, 
to enable him to more certainly do 
this, to use the handraiL—Yazoo 
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M. V R. Co. V. Skaggs, Miss., 179 
So. 274. 

Absence of step; failnze to look 
Passenger’s testimony that she 
failed to look before alighting from 
tram, and was injured because of 
absence of portable step, established 
her own negligence, precluding re¬ 
covery.—Dahl V. Minneapolis, St. P. 
& S. S M. Ry. Co.. 223 N.W. 37, 57 

N. D. 538. 

Clippie’s descent withont step as not 
negligent 

A crippled passenger injured by 
alighting from defendant's train 
without assistance after defendant’s 
servants had abandoned him was not 
deprived of his right of recovery 
merely because he knew there was 
no portable step present at the bot¬ 
tom of the car steps, but neverthe¬ 
less attempted to alight without as¬ 
sistance. providing he used ordinary 
care.—^Turner v. Wabash R. Co., Mo. 
App. 211 S.W. 101. 

75- Cal —Harrell v. Fresno Trac¬ 
tion Co., 163 P. 504, 32 Cal.App. 
510. 

10 C.J. p 1120 note 48. 

Defect in vestibule floor 

Passenger could assume that street 
railroad had taken precautions for 
safety of passengers in leaving car, 
and her failure to look for defects in 
floor of vestibule, when passing out 
of street car, was not contributory 
negligence.—Jenkins v. Ransas City 
Public Service Co., 275 P. 136, 127 
Ran. 821. 

76. Or.—Goodson v. Portland Elec¬ 
tric Power Co, 279 P. 559, 130 Or, 
145. 

10 C J. p 1120 note 49. 

77- Del.—Smithers v. Wilmington 
City R. Co., 167 A. 167, 22 Del. 
422 

10 G-J. p 1120 note 50. 

Tilting of steps 

If plaintiff appreciated danger of 
alighting when door was not entirely 
open and steps were therefore tilt¬ 
ed up about two inches, defense of 
contributory neghgence was estab¬ 
lished—Peters V. Chicago Rys. Co., 
138 NB- 629, 307 Ill. 202. 

T8L HL—^Thomason v. Chicago Mo¬ 
tor Coach Co.. 10 N.E.2d 714, 292 
IlLApp. 104. 

La.—Shally v. New Orleans Public 
Service, Sewerage & Water Board, 
1 La.App. 770, affirmed 105 So. 606^ 
159 La. 519. 
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seng^er without knowledg-c of actual danger assumes 
a position which is apparently free from danger, he 
is not guilty of contributory negligence.'^^ 

Injuries from traffic, as in crossing other tracks. 
A passenger alighting from a tram, car, or other 


vehicle should exercise ordinary care in avoidmg 
injury from passing traf&c,80 and in crossing 
tracks,*^ and is guilty of contributory negligence 
barring recovery vrhere he heedlessly crosses or 
walks on another track in front of an approaching 
train or car,®^ or heedlessly runs into the side of 


"Jerlcuie*’ of traiiL 

(1) Passenffer adighting from train 
IS under no obligation to use care 
to protect berself against danger 
arising from sudden jerk of train.— 
Galamb v. Erie R. Co, 156 A. 128, 
108 N’T Law 7. 

(2) Where a train had come to a 
stop at a station where plaintifTs 
mmor son, who was a passenger, 
was to have alighted, he was acting 
on an implied invitation of defend¬ 
ant to get off there, by the stop- 
pmg of the train, and where his 
foot was caught between the bump¬ 
ers and mashed through the negli¬ 
gent jerking of the train and the 
negligent failure to cover the bump¬ 
ers with a steel plate, it was held 
that there was no contributory neg¬ 
ligence on the part of the child or 
of his grandfather, in whose charge 
he was at the time —Scarborough 
V Louisiana Ry. & Nav. Co, 82 So 
286. 145 La. 323 

XTiifo'iding Of txoUey step 

Where trolley car was standing 
still, and door, which operated in 
conjunction with folding step, was 
sufficiently open for a passenger to 
pass through, and as she placed her 
foot on the step it unfolded beneath 
her and threw her to the grround, 
such circumstances alone did not 
constitute contributory neghgence 
by passenger.—^Micklin v TInion Ry. 
Co. of New York City, 212 N.T S 291, 
125 Misc. 863. 

So^Tiditi^ curve 

Passengers leaving street car were 
not bound to anticipate that motor- 
man would so negligently proceed 
forward around curve as to cause in¬ 
jury.—^Lyons v. Pittsburgh Rys. Co, 
152 A. 687, 301 Pa. 499. 

Slevator cases 

(1) Elevator passenger who tried 

to leave the elevator when it was 
stopped and opened on the fifth floor 
of the building, under the mistaken 
belief that he had reached the 

ground floor, was not guilty of neg¬ 
ligence contributing to his injuries 
when the operator shut the door on 
his foot and leg, catching and hold¬ 
ing him while the elevator descend¬ 
ed—American Nat. Ins Co. v Nuss- 
baum. Tex.CivApp., 230 SW 1102, 

dismissed for want of jurisdiction. 

(2) Passenger, who sustained in¬ 
juries while leaving elevator, was 

not required to warn operator that 

she was about to leave car.—City j 
Nat. ‘ Bank v. Pigott, Tex.Civ.App., j 
270 S.W. 234. 


Passenger not under duty of close 
mspectiozi 

Stopping of street car constitutes 
assurance to passenger of safety of 
alighting place, on which passenger 
may rely without making close in¬ 
spection.—Caley v. Ransas City, 48 
S.W.2d 25. 226 MoApp 934. 

79- Conn—White v. Connecticut Co., 
92 Au 411, 88 Conn. 614, L.R.A 
1915C 609 

aa Ill.—^Jaroszewski v. Chicago 

Rys. Co, 241 RlApp 1. 

3>uty to look 

Passenger leaving street car where 
vehicular traffic is not “held up by 
regrulations or light must look for 
approaching traffic, and where he 
fails to do so. his contributory neg^ 
ligence will preclude recovery for 
injury by' automobile, avoidable by 
exeicise of care—Cleveland Ry. Co. 
V. Sebesta, 166 NE. 898. 121 Ohio 
St. 26 

Mistake as to location. 

Stage passenger struck by auto¬ 
mobile while crossing highway after 
discharge across road from usual 
I stopping place was contnbutorily 
i neghgent, where after walking 
around to rear of stage he paid no 
attention to traffic because he 
thought he was on opposite side of 
pavement —^Lewis v. Pacific Grey¬ 
hound Lines, 34 P.2d 616, 147 Or. 588. 
96 AL.R. 718. 

Squeezed between cars 

An alighting passenger who was 
squeezed between two cars when one 
of them started moving was guilty 
of contributory negligence in hav¬ 
ing unnecessarily attempted to pass 
or stand between suck cars during 
rush hour.—Jaroszewski v. Chicago 
Rys Co., 241 lllApp 1. 

Two-way traffic 

Alightmg street car passenger was 
bound to govern action by knowl¬ 
edge that two-way traffic was per¬ 
mitted on paved half of street — 
i Jones V City of Seattle. 257 P. 393. 

I 144 Wash. 188 

81. Pa —Richards v. Pittsburgh 
Rys. Co., 184 A 854, 122 Pa.Super. 
88 . 

Within single step of safety 

Passenger alightmg from street 
car has duty to exercise care while 
crossing tracks and until reaching 
position of safely, and where she 
alighted from southbound car, cross¬ 
ed tracks, heard and saw approach- 
mg northbound street car, did not 
step away from track although one 
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step would have carried her to safe¬ 
ty, and was struck by the north¬ 
bound car several seconds thereaft¬ 
er, such passenger was contributon- 
ly negligent, barring recovery for in¬ 
juries received —^Richards v. Pitts 
burgh Rys. Go, 184 A 854, 122 Pa 
Super. 88. 

82l Cal —^Klusman v. Pacific Elec 
tnc Ry. Co., 213 P. 38, 190 Cal 
441—^Locke v. Los Angeles Ry 
Corporation, 51 P2d 1111, 10 Cal. 
App.2d 478—^Pinn v. Los Amgeles 
Ry Corporation, 6 P.2d 548, 119 
CalApp 513—TrulssoA v. South- 
em Pac. Co, 183 P. 686, 4.2 Cal 
App 404. 

Rl —^Bushman v. Calumet & South 
Chicago Ry Co, 214 IllApp 435 
Mo.—Zlotnikoff V. Wells, 295 S W 
129, 220 MoApp 869. 

NY—Schasel v. International Ry. 
Co. 173 N.YS 571. 185 AppDiv. 
194 

Pa—Walker v. Philadelphia Rapid 
Transit Co., 117 A 680, 274 Pa 
121 

Va—Virginia Electric & Power Co. 
V Kelly. 159 S E 7^, 156 Va 916— 
Gk)rdon v. Director General of 
Railroads, 104 SB 796, 128 Va. 
426 

Wash—Woodruff v. City of Seattle, 
251 P. 559. 141 Wash. 360. 

PassiiLg to front of car 

In administrator’s action for death 
of intestate, who after having ahght- 
ed from and passed around in front 
of street car was struck by car com¬ 
ing from opposite direction, it was 
held that physical facts were such 
that motorman, no matter how neg¬ 
ligent, incompetent, or malicious, 
could not have run down intestate If 
intestate had exercised due care in 
stepping on track.—Goodman v De¬ 
troit United Ry, 175 NW. 146. 208 
Mich. 279 

Passing to rear of car 

Alighting passenger crossing 
tracks in rear of car and struck by 
car on parallel track where he could 
see it approaching one thousand 
seven hundred feet is gruilty of con¬ 
tributory negligence bamng recov¬ 
ery for injuries—Davis v Saginaw- 
Bay City Ry Co, 157 NW. 390, 191 
Mich 131. 

Priority of right as to crossing 

No question as to priority of right 
as to crossing between an alighting 
passenger and a street car approach¬ 
ing on a different track can arise 
where the passenger got off a mov- 
mg street car twenty-five feet away 
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a tram or car.*^ 

A passenger alighting from a street car at a reg¬ 
ular station or stop may, however, assume that 
tracks intervening between him and the station or 
street will be kept safe while he is crossing, as the 
ordinary rule requiring one to stop, look, and listen 
before crossing tracks does not apply m all its 
strictness to such a situation, and the fact that the 
passenger under these circumstances attempts to 
cross without looking or listening will not neces¬ 
sarily render him guilty of contributory negli¬ 
gence A passenger may also assume, m the ab¬ 
sence of notice to the contrary, that when he is 
changing cars at an intersection, a car standing 
on an adjacent track will not be started without 
warning, that cars at an mtersection point will 
not travel in excess of the legal speed limit,*® that 
cars approaching a standing car which is dis¬ 
charging passengers will signal their approach and 
proceed at a reasonable rate of speed.*^ that trains 
near the regular place of egress from a railroad 
station will be operated with due regard for the 
safety of alighting and departing passengers,** 

from the crossing—Bushman v Cal¬ 
umet & South Chicago Ry Co, 214 
RLAPP- 435. 

isrot custoinaxy stopping- place 

A passenger alighting from a mov¬ 
ing street car where it does not 
usually discharge passengers, and, 
without stopping to look or listen, 
immediately passing behind it and 
suddenly emerging and struck by a 
car passing in opposite direction, is 
negligent, as he could not assume 
that motorman of colliding car could 
make an immediate stop in anticipa¬ 
tion of discharge of passengers at 
that place.—l>odds v Omaha & C. B. 

St Ry Co. 178 W.W. 258. 104 Neb. 

692. 

83L La.—^McKernan v. New Orleans 
Ry & Light Co. 81 So. 601, 144 La. 

997 

Vision obscured by umbrella 

Where plaintiff left street car and 
started across street in a hurry be¬ 
cause it was raimng, and so did not 
take time to go to regular crossing, 
and in holding her umbrella she ob¬ 
structed her vision and did not see 
an approaching street car and ran 
into it from the side, she was negli¬ 
gent barring recovery—^McKeman v 
New Orleans Ry & Light Co, 81 So 
601, 144 La 997. 

84w Conn—Cecil v. Connecticut Co., 

123 A. 443, 100 Conn 286. 

Sfich —Terrill v Michigan Umted 
Traction Co.. 183 N W. 46, 214 
Mich 478—^Terrill v. Michigan 
IJmted Traction Co. 171 NW 340, 

204 Mich 652. 

Ohio.—Mahomng Valley Ry. Co. v. 

Rayanecka, 7 Ohio App. 289. 


and that the safe passage qf other transferring pas¬ 
sengers ahead of him is an indication that he may 
cross the tracks at the same point without dan¬ 
ger.*® 

Time of, and time consumed in, alighting. One 
who goes aboard a train to assist other passengers 
is under no duty to depart until such time as may 
be necessary to enable the tram to leave on sched¬ 
ule.®® Although it is the duty of a departing pas¬ 
senger to alight with reasonable promptness,®^ he 
may act on the assumption that he will be given a 
reasonable opportunity to alight in safety,® 2 

Directions or suggestions of carriers* agents. 
Alighting from a tram or other vehicle as directed 
or suggested by the conductor, hrakeman, or other 
employee in charge is not necessarily negligence,®^ 
although it may amount to such.®^ 

§ 789. Preparing to Leave Conveyance 

before It Stops 

The fact that a passenger leaves his seat and ap¬ 
proaches the door of a moving vehicle preparatory to 

90. Ala,—^Mobile & O R Co. v Da¬ 
vis. 137 So. 525. 223 Ala 600 

91- Wyo —Chicago, etc., R Co v. 
Lampman, 104 P 533, 18 Wyo 106 
25 LRA,NS.. 217. Ann.Cas.l912C 
788. 

10 C.J p 1120 note 52. 

92. Cal.—^Harrell v Fresno Traction 
Co, 163 P. 504, 32 Cal App. 510 
Colo.—^Denver Tramway Co v. John¬ 
son, 179 P 143, 66 Colo. 50. 

10 CJ. p 1120 note 53. 

Alightincr in usual way 

In an action for personal injury to 
a passenger by a failure to stop a 
street car a reasonably sufficient 
time to allow him to safely alight 
evidence that he was getting off in 
the usual way tends to prove that he 
was alighting with reasonable dis¬ 
patch.—^Muskogee Electric Traction 
Co. V. Cooper, 193 P 39, 79 Okl. 271 

99. N J.—Watson v. Camden, etc. 
R. Co. 26 A. 136. 55 N J Law 125. 
39 Am SR 624, 19 L.RA 487. 

19 CJ p 1120 note 54. 

94. Flagman’s suggestion 

Passenger alighting from tram has 
duty to exercise reasonable care for 
his own safety, notwithstanding sug¬ 
gestion of flagman to get off—Louis¬ 
ville & N. R Co V. Harrington, 87 
S.W.2d 379, 261 Ky 212 
Urging of cab driver 

Passenger who, on urging of taxi¬ 
cab driver unable to drive flush with 
curb because of parked automobiles, 
jumped from cab to curb could not 
recover for injuries sustained.—^Hnd- 
nut V. Indiana De Luxe Cah Co., 182 
N.]g!. 711, 98 IndApp. 44. 


85. Mo—Wilson v. Wells, 13 SW- 
2d 541. 321 Mo 929. 

8GL Mo.—Wilson V. Wells, supra— 
Kent V EZiel. App., 97 S.W 2d 885. 
87- N.Y.—Wall V. International Ry. 
Co., 135 N.E 512, 233 NY. 309, re¬ 
versing 188 N.Y S. 550, 195 App. 
Div 685. 

88b W.Va—Pierce’s Ex’x v. Balti¬ 
more & O. R. Co., 128 S.E. 832, 99 
W.Va. 313. 

Respecting degree of care required 
of passenger 

Passenger leaving railroad station 
by way across track, using means of 
egress which company has provided, 
or which is customarily used with 
its knowledge and consent, while not 
absolved from duty to exercise care, 
may he justified in presuming, in ab¬ 
sence of warning, that trams will 
not he so operated as to impose on 
him high degrree of care reqmred of 
traveler at public railroad crossing 
—^Pierce’s Ex*x v Baltimore & O R 
Co., 128 S.E 832, 99 WVa 313. 

89. Mo —^Kent v. Kiel, App, 97 S. 
W2d 885 

Court’s consideration of pa'**'age by 
others 

In action for injuries received by 
street car passenger when struck by 
street car after walking between 
street car on which he had been rid¬ 
ing and car behind which it had stop¬ 
ped at intersection, court would con¬ 
sider fact that other passengers 
transferring from street car had 
passed between two cars with safe¬ 
ty, in determining whether passen¬ 
ger exercised reasonable care.—Kent 
V. Kiel, Mo App., 97 S.W.2d 885. 
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alighting does not necessarily render him guilty of con¬ 
tributory negligence, but the question of his negligence 
must be solved in the light of the surrounding circum¬ 
stances. 

It is not necessarily neg^ligence for a passenger 
to leave his seat as the train or car approaches his 
destination, but before it comes to a stop; whether 
or not It IS negligence is dependent on the circum¬ 
stances, and IS generally a question of facL^S 
Where a passenger leaves his seat and approaches 
or goes onto the platform at the invitation of the 
carrier’s employees, ordinarily he will not be deem¬ 
ed negligent,^® but it has been held that the an¬ 
nouncement of a station by the conductor docs not 
constitute an invitation to passengers bound for 
such station to leave their seats.®^ Although go¬ 
ing onto the platform or steps before the car stops 
is not necessarily negligence per se, there are au¬ 
thorities holding that such rule applies only where 
the passenger has given notice of his intention to 


alight.®* It has been held that the rule that going 
onto a platform of a moving train or car is not nec¬ 
essarily negligence applies only where the passenger 
has given notice of his intention to alight,®® that 
a passenger going into the vestibule of a moving 
tram assumes the risks incidental to its running 
and stopping in the usual way,i that the circum¬ 
stances may be such as to render the act of the pas¬ 
senger in going to the threshold of or on the plat¬ 
form or steps of a train or car an act of negli- 
gence,2 and that it is negligence to go on the plat¬ 
form or steps where the circumstances within the 
passenger’s knowledge are such as to render the act 
dangerous.® 

Injuries from doors. Where a passenger is in¬ 
jured by the door of a vehicle while alighting or 
preparing to alight, he may or may not be guilty 
of contributory negligence in accordance with the 
particular circumstances involved.^ 


95. Ark.—liashlee v. Bush, 195 S.W. 
375, 129 Ark. 257. 

Mo.—Modrell v. Dunham. App., 187 
S.W. 561, 564. 

10 C J. p 1120 note 55. 

9a Ala —Southern R. Co. v. Roe¬ 
buck, 31 So. 611. 132 Ala. 412. 

10 C J- p 1121 note 57. 

Where, after a street car iiassen- 
grer had been told by conductor that 
she would be let off at a street, the 
conductor called the street and the 
car slowed up, it was not negrligrence 
to arise and approach door.—Modrell 
V. DunhaTn, Mo App., 187 S.W. 561, 
564. 

of doors 

Passengrer havingr no knowledgre to 
contrary may assume, when doors 
of street car are open, that street 
car has stopped, but openingr of 
street car doors is not invitation to 
ali£:ht to passengrer who knows that 
street car has not stopped —Sim¬ 
mons V. Wells, 20 S.W.2d 659, 323 
Mo. 882 

97. StaAion aamounced several 
while trabi. slowing' down 
Where name of next station was 
called two or three times by conduc¬ 
tor while train was slowmgr down 
for station, it was not a request to 
passenger to get up and go to door 
while train was moving.—Lashlee v. 
Bush, 195 S.W. 375, 129 Ark. 257. 

9ft. Ky.—Louisville & K. R Co. v. 
Spears’ Adm’r, 232 S.W. 60, 192 Ky. 
64. 

I*a.—Shalley v. New Orleans Public 
Service, 105 So. 606, 159 La. 519, 
affirming 1 LaApp. 770. 

Ohio.—Grubbs v. Cincinnati. L. & A 
St. Ry. Co, 17 Ohio N.P..N.S., 356 
10 C.J. p 1121 note 56. * 


99. Wash.—Caywood v. Seattle Elec¬ 
tric Co., 110 P. 420. 59 Wash. 566 
10 C.J p 1121 note 58. 

1- Ky.—Louisville & N. R. Co. v 
Spears* Adm’r, 232 S.W. 60. 192 Ky 
64 

2. Ark.—Lashlee v. Bush, 195 S.W. 

375. 129 Ark. 257. 

TeiAed off lower st^ of car 

Passenger, who voluntarily passed 
onto platform of train approaching 
station and was standing on lower 
car step grrasping grabiron with one 
hand, was negligent as matter of 
law and could not recover for m- 
juries resulting from sudden jerk of 
train before it came to full stop, 
where accident would not have hap¬ 
pened if passenger had remained in 
safe place—Randall v Boston, R. B 
& L. R. Co.. 193 KE. 829, 289 Mass. 
241. 

TaMonger opening door 

Passenger voluntarily and without 
invitation or necessity opening door 
as tram approached station, and 
standing on threshold with one hand 
on door causing and other on door 
knob, was negligent as matter of 
law—Locke v. Hines, 135 N.E. 138, 
241 Mass. 284. 

3l Cal—Clark v. Atchison, etc, R. 

Co., 128 P. 1032. 164 CaL 363. 

10 CJ. p 1122 note 59. 

StnTidi-ng in open exit pit while 
rop-nAing curve at thirty to ’thir¬ 
ty five miif''- an hour 
Passenger, standing at exit of 
street car having vacant seats, and 
thrown from it by its motion, was 
guilty of contrihutory negligence — 
Stenger v. Arnold. 253 P. 392, 81 
Colo 33, 50 AL.R 1361. 

4. N J.—Agry v. Pennsylvania R. 
Co., 150 A. 401. 106 N.J.Law 476. 

1566 


reversing 146 A 587. 7 NJMisc. 
579 

Pa.—^L’Hommedieu v. Delaware, L. 
& W. R. Co., 101 A 933, 258 Pa 
115. 

10 C J. p 1122 note 60. 

Pree swinging door 

A railway earner is not liable for 
injuries sustamed by a passenger of 
mature years, who on leavmg the 
car at her destination places her fin¬ 
gers in the door jamb of the pas¬ 
senger coach, and the door is blown 
shut by a gust of wind, when she 
knew that the door was not fast¬ 
ened and knew it had been swmg^ng 
freely “all the time” durmg her rail¬ 
way journey of sixty-five miles — 
Brehm v. Atchison, T. & S. P. Ry. 
Co.. 206 P. 868, 111 Kan. 242. 25 AL. 
R. 1056. 

Steadying self while alighting 

(1) Passenger who, in alighting 
from taxicab, was injured when he 
placed fingers in opening at hmges 
of open front door to steady himself 
and driver closed front door was not 
entitled to recover for resulting m- 
junes m absence of showing that 
driver willfully caused injury, since 
passenger was guilty of contributory 
negligence, irrespective of whether 
driver sometimes looked to see that 
passengers did not have their fingers 
m such openmgs.—Ahent v. Michi¬ 
gan Cab Co., 273 NW. 289. 279 Mich. 
617. 

(2) A passenger on an interurban 
car having a vestibule in the center, 
with swinging doors communicating 
with hack and forward compart¬ 
ments, was not guilty of contribu¬ 
tory negligence, as a matter of law. 
m placing her band sLgainst the door 
jamb and immediately behind the 
rear of the door to steady herself 
while alighting, preventing a recov- 
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Passenger in elevator. It is not necessarily con¬ 
tributory negligence for a passenger on an elevator 
to step forward when the operator slows down the 
car and reaches out as if to open the door.® 

§ 790- - ' Dangers on Station Platform; 

Safe Exit 

While a passenger may ordinarily assume that he is 
being provided with a safe place for alighting, he must 
nevertheless exercise due care for his own safety, as by 
avoiding obvious dangers in or about a station platform. 

A passenger must exercise reasonable care to 
avoid danger on or about the platform or other 
place for alighting, but he has the right to assume 
that a place which is safe from hidden dangers is 
provided, and, unless the danger is such as would 
naturally suggest itself to one of ordinary under¬ 
standing and prudence, he will not be guilty of con¬ 
tributory negligence in acting on that assumption.^ 

§ 791. Mode of Exit in General 

Passengers may assume in the first instance that the 
means of exit provided by the carrier are safe, but 
should exercise ordinary care for their own protection 
and should not follow an obviously unsafe route where 
a safe route is available. 

Where the carrier has provided a safe way of 
egress from its cars or other vehicles used for the 
transportation of passengers, and the passenger 
knows, or has means of ascertaining it, it is the 
duty of the latter, as a general rule, to use the way 
provided, with due care and prudence;^ and, al- 
thot^h a passenger may act on the assumption that 
the usual exit from the train or station is a safe 
one, he may be negligent in taking a way which is 
not the usual one, or one not indicated by the car¬ 


rier in some way as proper.* A passenger let off 
at a point beyond the station is negligent in follow¬ 
ing an unsafe way back to the station instead of an 
available safe route.* It does not follow, however, 
that, because a safe way is provided, a passenger 
is bound, at his peril, to ascertain the fact and to 
avail himself of that way, when he sees that an¬ 
other way, apparently safe, is in general use by the 
passengers with the tacit permission of the em¬ 
ployees of the company. Such use and such permis¬ 
sion are calculated to induce the behef that the way 
is provided, in part at least, for the ^ress of pas¬ 
sengers, and that a passenger is expected to make 
use of it should he elect to do so; and, under such 
circumstances, it cannot be dedafed, as a matter 
of law, that it is negligence to adopt this plan of 
exit.^* A passenger may assume that the carrier 
has provided a safe exit from its station, and, 
where put off in the dark, caxmot be held responsi¬ 
ble for mistakenly following a wrong path.^^ 

§ 792. Alighting at Improper Place 

While a passenger may ordinarily proceed on the 
assumption that a carrier has performed its duty in re¬ 
spect of stopping vehicles at places safe for the alight¬ 
ing of passengers, he must use due care in getting off, 
and may be guilty of contributory negligence barring 
recovery where he alights at an improper place, as be¬ 
tween stations or on the wrong side of the vehicle. 

As a general rule, although a train or car has 
come to a full stop, it is the duty of a passenger 
to exercise reasonable care to ascertain whether' 
it is a stop for the purpose of discharging passen¬ 
gers, and, in alighting thereat, if it is his destina¬ 
tion,^* although the passenger may act on the as¬ 
sumption that the carrier will perform its duty as 


ery for injuries to lier hand from the 
closmgr of the door —Anderson v. 

City Rys Co., 233 S.W. 203, 
290 Mo. 1. 

5w tr.S —National Ij- Ins. Co. v Mc¬ 
Kenna, Iowa, 226 F. 165, 141 C.CA. 
163. 

G. U.S—Young: V. Baldwin, C.C.A- 
Ark., 84 F.2d 841. 

Or.—Abbott v. Oregron R. Co, 80 P. 
1012. 46 Or. 549, 114 Am.S.R. 885, 
1 LILA .NS.. 851, 7 Anu-Cas. 961. 
10 C.J. p 1122 note 62. 

Duty of care 

A passenger on leaving: a train 
must use ordinary care for her own 
safety on the depot platform.—Rous- 
sell V. SL Louis-San Francisco Ry. 
Co., Mo.App., 257 S.W. 516. 

X^se gravel 

Unless a railroad platform was 
obviously dang:erous, an alighting 
Xiassenger had a right to assume it to 
he safe, and was under no obliga¬ 
tion to search for loose gravel or 
articles on which she might step and 


fall-—Barlow v. Salt Lake & U. R. 
Co. 194 P. 665. 57 Utah 312. 
Stepping iato switch point 

Passenger, injured when she 
stepped into switch point and fell, 
after alighting from train in dark, 
some distance from platform, was 
not chargeable with knowledge of 
safe way or that way she took was 
dangerous, and hence was not con- 
tnbutorily negligent so as to author¬ 
ize directed verdict for railroad.— 
Young v. Baldwin, C.C.A.Ark., 84 F. 
2d 841. 

7- Pa.—Flanagai v. Philadelphia, 
etc, R. Co.. 37 A- 341, 181 Pa. 237. 
10 CJ- p 1122 note 63. 

8. Vt-—Sullivan v. Delaware, etc.. 
Canal Co., 47 A. 1084, 72 Vt. 353. 

10 C.J. p 1122 note 64 

9- Pa.—G-riffin v. Baltimore & O. R. 
Co, 67 Pa Super. 392. 

Use of trestle 

Pa.—G-nflBLn v. Baltimore & O. R. Co., 
67 Pa Super. 392. 
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lO. Tex.—Missouri Pac. R. Co.' v. 
Long, 16 S.W. 1016. 81 Tex. 253. 
26 Am.S.R. 811. 

10 C.J. p 1123 note 65. 

11- Wis.—Pleva V. Milwaukee Elec¬ 
tric Ry. & Light Co., 246 N.W. 694, 
210 Wis. 568—Zilles v. Milwaukee 
Electric Ry. & Light Ca, 246 N.W. 
693, 210 Wis. 564. 

XTot a tresp~"scr 

Passenger who mistook where¬ 
abouts and directions after getting 
off train at dark railroad station was 
not trespasser as matter of law, be¬ 
cause, while searching for exit, he 
contmued across cattle guard on 
right of way.—Pleva v. Milwaukee 
Electric Ry. & Light Co., 246 N.W. 
694, 210 Wis. 568—^Zilles v. Milwau¬ 
kee Electric Ry. & Light Co., 246 
N.W. 693, 210 Wis. 564. 

IflL U S.—Chicago, M & St. P. Ry. 
Co. V. Youngers, C.CAS.D., 5 F. 
2d 784. 

Me.—Mahan v. Hmes. 115 A. 132, 120 
Me. 371. 
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to stopping the train or car at a proper place for 
him to alight but whether it constitutes neg¬ 
ligence on the part of a passenger to get olf the 
train at any other place than the usual and recog¬ 
nized place for passengers to alight will depend 
largel 3 ^ on whether there has been an invitation, 
express or implied, to alight at the unusual place. 
To alight at a place which is in fact dangerous, and 
without an express or implied invitation, may be 
contributory negligence but, although the place 
may be dangerous, or other than a regular stopping 
place, if it is indicated by the carrier m any way as 
a proper place for alighting, as where the passen¬ 
ger is invited by the conductor or other agent to 
alight, the question of whether the passenger used 
proper precautions is one of fact, and he will not 
be guilty of negligence as a matter of law unless 
there was obvious danger in alighting.^® Where a 


passenger is put off at a place other than his des¬ 
tination, he has a right to assume that the place 
selected for him to a4ight is reasonably safe for that 
purpose but he must exercise reasonable care 
on his part in alighting,^* as in selecting the prop¬ 
er part of the train from wh^ch to alight,^® and in 
proceeding to the place of his destination.^® A 
passenger voluntarily selecting an exit from a tram 
or car other than that designated by the carrier as¬ 
sumes the nsk of injury, and, if the earner is not 
chargeable with notice that passengers are using 
a different exit than it has selected, it may not be 
held responsible for their protection in so doing 21 

A passenger on a street car has a right to as¬ 
sume that the place where the car stops for him to 
alight is a safe place unless it is obviously danger- 
ous,2’ and a failure on his part to look down when 


Pa—Seltzer v. Philadelpliia & R. Ry. 

Co, 69 Pa.Super 309. 

10 C J. p 1124 note 75 

ISii Tex.—^Texas & N. O R Co. v- 
Tillman. Civ.App.. 197 S.W. 1128. 
error refused 
10 C J. p 1124 note 76. 

Invitatioii to 'between reirnl^ 

stations 

A passengrer who, because train did 
not regularly stop at bis station, 
had ticket for station beyond could 
rightfully assume that conductor 
was not exceeding his authority in 
inviting him to alight, on tram being 
required, on account of freight tram, 
to stop a few yards short of his sta¬ 
tion, and, being invited to alight 
when train at night was required to 
stop a short distance from station 
could rightfully assume conductor 
was not inviting him to alight at an 
iiTi5£9fe place.—St Louis Southwest¬ 
ern Ry. Co. of Texas v Woodall, 
TexComA-PP, 207 S.W 84, reversing, 
Civ.App.. 159 S.W. 1012. 

14b Va—Chesapeake, etc, R. Co v. 

Smith. 49 S.E. 487. 103 Va. 326. 

10 C.J. p 1124 note 77. 

15- Me.—Ouellette v. Grand Trunk 
R Co.. 76 A. 280. 106 Me. 153, 138 
Ain.S.R. 340 
10 C.J. p 1124 note 79. 

Surrying in the dark 
Plaintiff, a passenger in a day 
coach at mght, was asleep when the 
train stopped at his station, but 
awoke after the tram started, and 
a braJeeman offered to stop it and did 
so, opemng the vestibule doors while 
it was still moving, then gomg in¬ 
side to signal. Plamtiff went to the 
lower step, and when the train 
stopped was holdmg to the handrail 
and reaching for the ground with his 
foot, when, as he testified, the train 
started, throwing him o£^ and he 


fell through a trestle and was in¬ 
jured. He was not seen by the 
brakeman after signaling Plamtiff 
lived in the town, and knew the lo¬ 
cation of the trestle. It was held 
that there was no mvitation to him 
to alight at that place, that it was 
his duty to wait until the trainmen 
could ascertain its safety, and that 
in failing to do so and in hastening 
to alight he was chargeable with 
contributory negligence—Chicago. M 
& St. P. Ry. Co. V. Toungers, CCA 
S B . 5 P.2d 784. 

Semaphore stop 

In an action for death of a pas¬ 
senger who negligently jumped off 
or fell from the tram at a sema¬ 
phore stop and was run over on the 
track, his negligence must be re- i 
garded as continuing and precludes 
recovery unless some independent 
negligence of defendant intervened 
—Mahan v. Hmes, 115 A. 132, 120 
Me 371. 

16. Bel—Clayton v Philadelphia, B 
& W. R. Co, 106 A. 577, 7 Boyce 
343. 

10 C J. p 1125 note 80. 

17- Ala—^Melton v Birmingham R, 
etc,' Co, 45 So. 151, 153 Ala 95, 16 
LRA,NS.. 467. 

10 C.J. p 1125 note 81. 

16. Kan —^Miller v. Kansas City 
Public Service Co, 15 P.2d 453, 136 

TCan 9S8. 

10 C J. p 1125 note 82. 

Alighting at water tank near bridge 
Where a passenger chose not to 
alight at a station, but at a water 
tank near a bridge, such choice and 
his knowledge of the location require 
him to use r^Lsonable care to see 
that he alighted at the only safe 
place to alight from the tram.—^St 
Louis & S. F. R Co. v Qumette, Okl, 
251 F. 773, 164 aC.A. 7. 
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19- TT.S—St Louis & S P R Co V. 
Qumette. Okl., 251 P. 773, 164 CC 
A. 7 

Choosing wrong car 

A passenger familiar with the con¬ 
ditions at a station, and knowing 
that he might safely alight from for¬ 
ward end of a smoking car opposite 
a water tank, who chose to alight 
from the forward end of a Pullman 
behind the smoking car, and failed 
to look where he might have seen 
the spans of a bndge, and alighted 
without waiting for the porter to 
place a step, and before discovering 
a secure footing, and fell from a 
bridge, was guilty of contributory 
negligence.—St Louis & S. F. R. Co. 
v. Qumette, Okl, 251 F. 773, 164 C 
CA 7. 

20- Pa—Crawford v. Shenango Val¬ 
ley Traction Co., 157 A 40, 102 Pa. 
Super. 440 

10 C J p 1125 note 83. 

Xieaving car between, regular stops 
In action against street railroad, 
passenger leaving car between regu¬ 
lar stops and crossing cartway m 
face of approaching automobile 
plainly visible, which struck her, was 
contributorily negligent.—Crawford 

v. Shenango Valley Traction Co., 157 
A 40, 102 Pa Super. 440. 

21- N.Y —^Trudnowski v Hew York 
Cent R Co, 221 H.Y.S 686, 220 
App.Biv. 503. 

22b Conn —^Powers v Connecticut 
Co.. 74 A 931, 82 Conn 665, 26 L. 
RA.NS.. 405 
10 C J p 1125 note 84b 
Regular stop 

Passenger, until told otherwise, 
had nght to assume that street car 
would stop only at regular stop, and 
it was not negligence on his part to 
proceed to alight on this assumption 
—^Johnston v. City of Monroe, La. 
App., 147 So. 519. 



13 C.J.S. 


CABBIEB8 


§ 793 


alighting is not of itself negligence but, where 
such a passenger knows of dangers at the place at 
which he desires to alight, and voluntarily attempts 
to alight there, he is guilty of contributory negli¬ 
gence.^^ 

Alighting from wrong end of car. There may be 
regulations requiring passengers to get off at the 
rear platform, so as to render it negligent to get 
off at the front platform, defeating recovery for 
any injury resulting therefrom,^^ unless some ex¬ 
isting necessity requires a violation of such regu¬ 
lation.-® It is not, however, as a rule, negligence 
per se to get off at the front platform.27 Where it 
is the usual custom of passengers to alight at the 
front platform, it may be negligence for a passen¬ 
ger who knows of this custom to alight at the rear 
platform but, although it may be better to leave 
a car by the front end, leaving by the rear plat¬ 
form cannot, in the absence of a rule prohibiting it, 
be said to be negligence per se.^® In the absence 
of a regulation to the contrary, a passenger has the 
right to alight from either end of a car; he has 
the right to assume that there is a safe means of 
egress from both ends, and he can be convicted 
of negligence only when he attempts to make his 
exit after he discovers, or by the exercise of proper 
care should have discovered, that the place is un¬ 
safe.®® 


Alighting on zvrong side. It may be negligent 
to get off on the wrong side of the car, as where 
there is a platform or other conveniences provid¬ 
ed for the alighting of the passenger at one side 
of the car and not at the other; and, if this is con¬ 
trary to the regulation or plain intent of the carrier, 
or is manifestly dangerous, it will constitute con¬ 
tributory negligence.®^ In general, however, un¬ 
less there is some indication that only one side is 
a safe place to alight, as by providing a platform or 
other conveniences, it is not negligence per se for 
a passenger to alight on either side,®® especially 
where the carrier has either expressly or impliedly 
invited passengers to alight on either side.®® 

Act in emergency. In the event of an emergency 
arising through no fault of the carrier, the act of a 
passenger in leaving the vehicle by an emergency 
exit without necessity may constitute contributory 
negligence barring recovery for resultant injury.®^ 

§ 793. Alighting from Moving Train or 

Car 

a. In general 

b. Failure to stop at proper place for 

sufficient time 

c Advice, permission, or direction of 
carrier’s agents 

d. Warnings 


23. NH—^Bass v Concord St. R. 

Co, 46 A 1056, 70 N.H 170. 

34L La.—Serio v. New Orleans Ry. 

& Light Co., 91 So 70, 150 La 632. 
10 C J p 1126 note 86 

25. Md —^Baltimore City Pass R. Co 
V Wilkinson, 30 Md 224 

26. Md.—^Baltimore City Pass. R. 
Co V. Wilkinson, supra 

10 C J. p 1123 note 70. 

27- Mo.—^Rearden v St. Louis, etc., 
R Co. 114 S W. 961, 215 Mo. 105. 

10 C J. p 1123 note 71 
28. Ind—^Pittsburgh, etc., R. Co v. 
Aldridge. 61 N.E. 741, 27 Ind.App 
498 

10 C J. p 1123 note 72. 

29- Mich —Cartwright v. Chicago, 
etc, R Co, 18 N.W. 380, 52 TWTirb 

606. 50 Am R 274. 

10 C.J p 1123 note 73. 

30- Pa —Pern v. Pennsylvania R 
Co, 95 A. 590, 250 Pa. 487 

No exit aimoimced by tr^^'n’inen. 

A railroad passenger ^is not negli¬ 
gent, precluding his recovery for m- 
juries while alighting from a tram, 
merely because he failed to leave 
train through a particular door of 
car, where selection of that exit hari 
not been announced by trainmen.— 
Atlanta & St A. B Ry. Co. v. Kelly, 
82 So 57. 77 Pla. 479. 

13 C.J.S.—99 


ITnlocked door withoiit attend^L-nt 
Alleged contributory negligence of 
a passenger cannot be predicated on 
his act in leaving the car at a door 
where there was no attendant, when 
the door was left unlocked, although 
there was another door, which was 
open, at which an attendant was sta¬ 
tioned—^Ft. Worth & L. C Ry. Co. 
V. Yantis, Tex.Civ.App, 186 S.W. 969, 
error refused. 

31- Pa—Seltzer V Philadelphia & R. 

Ry Co., 69 Pa.Super. 309. 

Tex—Armitage v. Port Worth & D. 
C Ry. Co., Civ.App., 65 SW.2d 376, 
error refused. 

10 C J. p 1123 note 66. 

Disr^rard of regnlations 

“When a railroad has provided safe 
and convenient means of ingress and 
egress to and from its trains upon 
one side of its track, it has in this 
particular discharged its whole duty 
to passengers, and it is not bound to 
anticipate that, in disregard of its 
reasonable and known regulations, 
they will alight from the opposite 
side,”—Seltzer v. Philadelphia & R 
Ry. Co., 69 Pa.Super. 309, 315. 

3S6. Pa —Chamberlain v. Director 
General of Railroads, 118 A. 550, 
275 Pa. 47. 

10 C.J p 1123 note 67. 

33- N.J.—Atlantic City R. Co. v. 
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Goodin, 42 A. 333, 62 N.J.Law 394, 
72 Am SR 652, 45 LRA. 671 
10 C J. p 1123 note 68. 

Occasional slighting as not estabRsh^ 
ing custom 

"An occasional alighting and dis¬ 
charging of passengers on the wrong 
side will not establish a custom per¬ 
mitting passengers to leave on the 
side opposite to where they are re¬ 
quired to leave, or on the nonplat¬ 
form side. There should be evi¬ 
dence of such continuous use for a 
period of time that the company's 
assent to such use may be lawfully 
inferred.”—Seltzer v. Philadelphia & 
R. Ry Co, 69 Pa.Super. 309, 316. 

34i Pa.—Mackowski v. Philadelphia 
Rapid Transit Co, 108 A, 168, 265 
Pa 34. 

Colli on 

In view of a verdict for defendant, 
establishing for purposes of appeal 
that It was not negligent, and that 
plaintiff was negligent, defendant 
was not liable for injury to plaintiff, 
a passenger, who. after a colUsion 
and in the excitement, was injured 
by stepping from an emergency rear 
door, because there was no step, 
whereas, if she had kept her seat, 
she would not have been injured.— 
Mackowski v. Philadelphia Rapid 
Transit Co., 108 A. 168, 265 Pa. 34. 



§ 793 


CARBIEBS 


13 C.J.S. 


a. In Creneral 

While a passenger’s act in alighting from a moving 
vehicle may be contributory negligence per se, as where 
it is moving at a rapid rate or where he descends in 
the dark, ordinarily the negligent or nonnegligent char¬ 
acter of such conduct is an issue of fact to be deter¬ 
mined from consideration of all the circumstances in¬ 
volved. 

There may be circumstances attending an attempt 
to alight from a movmg train or car which will jus¬ 
tify the court in declaring such conduct negligence 
per se;®® under statutes expressly declaring such 
conduct to be contributory negligence there can be 
no recovery,36 and even where the mere act of a 
passenger’s jumping from a train in motion is not 
considered negligence per se, if the act is obviously 
dangerous and without reasonable necessity, real or 
apparent, it constitutes contributory negligence as 
a matter of law, and will defeat a recovery for in¬ 


jury caused thereby.®^ However, ordinarily it is 
not contributory negligence per se for a passenger 
voluntarily to alight from a moving tram; ordi¬ 
narily it IS a question of fact for the jury to de¬ 
termine whether the passenger, under the circum¬ 
stances, acted as a reasonably cautious and prudent 
man would have acted under like circumstances.38 

Street cars. In the absence of special circum¬ 
stances, it IS not negligence per se for a passenger 
to alight from a moving street car, as where it has 
not come to a full stop or is moving slowly, but the 
question is one of fact dependent on the circum¬ 
stances of the particular case but an attempt to 
alight from a street car while in motion, without 
any effort to cause a stoppage or slowing up of 
the car, or under circumstances which make the at¬ 
tempt obviously dangerous, constitutes contributory 
negligence per se.^® It has also been held that a 


35. U.S —^Murray y. Southern Pac 
Co. CaL. 236 P. 704, 150 GCA. 36. 
Ky.—^Liouisville & N. R Co. v. Chad- 
well’s Adm'r, 280 S.W 89. 212 Ky. 
723—Louisville & N" R Co v Der- 
nckson. 185 SW. 1114, 170 Ky. 
334. 

La.—^Butler v. New Orleans Public 
Service, App, 173 So 209. 

Mititi. —^Leonczak v. Minneapolis. St. 
P. & S. S. M. Ry. Co., 201 NW. 
551, 161 Mmn. 304. 

Mo.—Kirby v. United Rys. Co. of St. 
liOUis. 242 S.W. 79. 

Ohio—Wehrenberg- v. Cincinnati 
Traction Co , 2 Ohio N P ,N.S , 271. 
W.Va.—^Bartley v. Western Maryland 
Ry. Co, 95 S E 443, 81 W.Va. 795. 
10 C J. p 1126 note 88 

AssnmptioiL of lislc 

(1) A passenger who does not wait 
for train to stop or sees that it is not 
going to stop, and gets off and is 
injured, assumes risk of getting hurt 
on alighting, and can recover only 
where some negligent act such as a 
defective platform or unusual motion 
of train accompanies act of steppmg 
from train.—^Rooker v. Deenng 
Southwestern Ry. Co, Mo.App., 204 
S.W. 556. 

(2) Passenger jumpmg from mov¬ 
ing train took dark side of track as 
he found it. railway having no duty 
to light that side which was oppo¬ 
site depot—^Fort Worth & D. C Ry 
Co. v Armitage, Tex,CivApp., 39 S 
W 2d 108, error refused. 

(3) Where tram fails to stop at 
station of destination of passenger 
and passenger is not directed or in¬ 
duced at the time by act or word of 
railroad company's agent to get off, 
passenger who gets off while tram 
is moving at rapid rate of speed does 
so at his own risk.—Nashville, C. & 
St. L Ry. v. Harrell, TennApp., 110 
S.W.2d 1032. 


]>uty of awaiting complete stop 
Passenger in motor bus has duty 
of remaining therein until it comes 
to complete stop before attempting 
to alight.—George v. Caddo Transfer 
& Warehouse Co, 119 So. 880, 9 La. 
App. 202. 

36L Killed by jump 

Under Railroads and Canals Act § 
55, providing that one injured by 
jumpmg from a car while in motion 
shall he deemed to have contributed 
to the injury sustained, and shall not 
recover therefor from the company 
ownmg or operating the railroad, 
there can be no recovery for the 
death of one jumpmg off the tram 
while moving.—^Houston v. Delaware, 
L. &* W. R. Cq, C.C AN J, 274 P. 
599 

Recovery domed despite acts of 
txAin'men. who invite alighting 
Passenger on railroad operated un¬ 
der General Railroad Act, who when 
tram slowed down and when train¬ 
men called ‘Park Plac^ last stop, 
Newark,” walked to front of car fol¬ 
lowing another passenger and fiTidmg 
door open stepped off moving tram 
mistakenly believing thab it had stop¬ 
ped, could not recover for injury, as 
no act or direction of trainmen in¬ 
terfered with her free agency or di¬ 
verted her attention —^Zelman v 
Pennsylvania R. Co., 107 A 442, 93 
NJ.Law 57. 

37- Ga.—Walker v. Georgia R, etc, 
Co, 50 S E. 121, 122 Ga 368. 

10 C.J. p 1130 note 3 

38. Colo —Denver Tramway Co 
V. Johnson. 179 P. 143, 66 Colo 50. 
Ky.—^Louisville & N R Co v Chad- 
well’s Adm’r, 280 SW. 89, 212 Ky. 
723. 

Minn.—^Rauscher v. Payne, 188 N.W. 

1017, 152 Minn 368. 

Pa*—Hawkins v. Director General of 
Railroads. 121 A 46, 277 Pa. 213— 
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MontaliTu v. Pennsylvania Co, 100 
A 806. 256 Pa. 249. 

Vt—Amidon v. Twin State Gas & 
Electric Co, 147 A 694, 102 Vt. 
267 

10 C.J. p 1126 note 89. 

The test of a passenger’s negli¬ 
gence in alighting from a moving 
tram is not whether he knew, or 
should have known, that it was dan¬ 
gerous for him to alight, but whether 
his act in jumpmg from a movmg 
train amounted to want of that de¬ 
gree of care which an ordinarily 
careful and prudent man would use 
under the same or similar circum¬ 
stances—^Texas & N. O R Co v. 
Tillman, TexCivApp., 197 S.W. 1128. 
error refused. 

Violation of <nty ord'i'nsLTice 

Passenger in autobus who saw 
door open, and, thinking bus had 
stopped, stepped out and was injured, 
was not guilty of negligence per se, 
because of city ordinance prohibiting 
entering or leaving motorbusses 
when moving.—Alstead v. Kapper, 
236 P. 799, 135 Wash. 21. 

39. Mo.—Hibler v. EZansas City Rys 
Co. 237 S.W. 1014. 292 Mo. 14. 
NH—Wright V Boston & M. R R. 
139 A 370, 83 N.H 136, 56 ALR 
975 

N J —^Trimboli v Public Service Co¬ 
ordinated Transport, 168 A 572, 
111 N J Law 481 

Ohio.—Grubbs v Cincinnati, L. & A 
St Ry Co.. 17 Ohio NP.NS. 356 
Wash—Nollmeyer v. Tacoma Ry. & 
Power Co., 164 P 229, 95 Wash. 
595 

10 C.J. p 1128 note 95. 

40- La —^Butler v. New Orleans Pub¬ 
lic Service, App., 173 So. 209. 

Mo.—Delegarder v. Wells, App., 258 
SW 7. 

10 C J. p 1129 note 96. 
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passenger assumes the risk of injury where he 
alights from a moving street car.^^ 

Particular factors for consideration. Whether 
alighting from a moving vehicle is culpable or ex¬ 
cusable will depend on a variety of circumstances, 
such as the rapidity of the motion of the car or 
train,^- whether the passenger reasonably believed 
the vehicle to be at a standstill,^^ whether it was 
night or day,^^ the distance from the car to the 
ground or other surface on which the passenger 
proposed to alight,^^ the circumstances limiting the 
free agency of the person alighting,^® such as 


emergencies considered supra § 777, the age and 
vigor of the passenger,^*^ his condition as lo being 
encumbered with baggage^® or clothing,'*® the man¬ 
ner in which he attempted to alight,^® and whether 
or not he alighted to escape from a position of 
peril It has been held negligence per se where 
a passenger voluntarily jumps from a moving train 
in the dark,52 or where at the time of taking the 
leap he is encumbered with luggage, 53 or where the 
tram or car is moving at a dangerous rate of 
speed,5^ or even where the train is moving slowly, 
if he is in a weak physical condition or of an ad¬ 
vanced age 55 


utterly lieedless act 

Where plaintiff, a young woman 
eighteen years of age, familiar with 
the movements of street cars, and in 
full possession of her faculties, step¬ 
ped from a street car while it was 
running at the rate of eighteen miles 
per hour, she was guilty of such 
contributory negligence as precludes 
a recovery where it does not appear 
that she was excited, or was con¬ 
fronted with any emergency or peril, 
or that her attention was diverted — 
Kirby v. United Rys. Co. of St. Louis, 
Mo, 242 S.W 79. 

Without lookiiig 

A street car passenger who under¬ 
takes to alight while the street car 
is in motion, with the door half open, 
at night, at or near the middle of 
the street, 'without looking for ap¬ 
proaching automobiles, is barred 
from recovering from the street car 
company for injuries sustained on 
being struck by passing automobile, 
because of his own negligence.— 
Hevell V Baltimore Transit Co, Md., 
196 A 103. 

41- La—Gipson v Shreveport Trac¬ 
tion Co, 77 So. 129, 142 La. 497, L. 
RA1918B 1130 
Car slowing down 

Man sixty years of age and ap¬ 
parently m full possession of facul¬ 
ties, who stepped off street car when 
it had slowed down within few feet 
of its regular stopping place, assum¬ 
ed risk of danger, which was as ap¬ 
parent to him as to conductor—Gip¬ 
son V. Shreveport Traction Co, 77 
So 129, 142 La. 497, LRA1918B 
1-130. 

42. Ark—St Louis. L M & S Ry 
Co. V. Duffey, 183 S W 748, 122 
Ark 429 

Ky—^Louisville & N. R Co v. Uer- 
rickson, 185 S.W 1114, 170 Ky. 334. 
Minn—^Rauscher v Payne, 188 NW. 

101*7, 152 Minn 368. 

Mo—Kirby v. United Rys. Co. of St 
Louis. 242 S.W. 79. 

10 C J. p 1128 note 90 
Slowly moving train 

It IS not negligence per se for a 
passenger to alight at his station 
from a slowly moving tram—Louis¬ 


ville & N R Co. V. Chadwell’s Adm'r, 
280 S.W. 89 212 Ky. 723. 

43- NH.—Wright v Boston & M R 
R. 139 A. 370, 83 NH. 136, 56 A 
L.R 975 

Vt—Amidon v. Twin State Gas & 
Electric Go., 147 A. 694, 102 Vt. 267 
gnstificatioxL for h^ieving tms at 
standstill 

Whether a passenger, killed in 
alighting from a moving bus, was 
justified m believing it at a standstill 
when she alighted “depends upon the 
attending circumstances, the actual 
speed of the bus at the time, whether 
it was running smoothly or other¬ 
wise, the deceased's position in it, I 
what could be seen outside from any 
viewpoint reasonably available to her 
before she alighted, had it reached 
the place where she was accustomed 
to leave it. etc"—Amidon v. Twin 
State Gas & Electric Co., 147 A. 694, 
696. 102 Vt. 267 

Mistake respecting stoppage of sUect 
car 

Passenger, undertaking to leave 
open street car before it stops un¬ 
der mistaken belief that it has stop¬ 
ped, IS not necessarily negligent, 
where the accident occurred at night 
when the visibility of. objects and 
conditions might be affected.—Wright 
V. Boston. & M R R, 139 A. 370, 83 
NH 136, 56 A.LR. 975. 

44 Ark —St, Louis. I M. & S Ry 
Co V. Huffey, 183 SW. 748, 122 
Ark 429. 

10 C,J p 1128 note 91. 

45fc Ark —St Louis, L M & S Ry 
Go V Duffey, supra. 

10 CJ. p 1128 note 92. 

46. Minn—^Rauscher v Payne, 188 
N.W. 1017. 152 Minn. 368. 

47- Ark—St. Louis, L M. & S Ry. 
Co. V. Duffey, 183 SW. 748, 122 
Ark 429. 

10 C J p 1128 note 93. 

Recovering from iUness 

A woman of forty four who was 
just recovering from a spell of sick¬ 
ness was negligent m attempting to 
alight from a train movmg in ex¬ 
cess of five miles' an hour.—Louis- 
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ville &; N. R Co V, Chadwell's Adm*r, 
280 SW. 89. 212 Ky. 723. 

4a. US.—^Murray v Southern Pac. 

Co. Cal, 236 F. 704, 150 C C.A. 36. 
10 C J. p 1128 note 94. 

49- Ky—Louisville & N R Co. v. 
Chadweirs Adm'r, 280 SW 89, 212 
Ky. 723 

Woman impeded by clofhi-ngp of a 
character precluding free movement 
held negligent under existing circum¬ 
stances in alighting from a tram 
moving at least in excess of five 
miles an hour—Louisville & N R 
Co. V. Chadweirs Adm'r, 280 S.W 89, 
212 Ky. 723. 

50. Ky—^Louisville & N. R. Co. v. 
Chadwell's Adm'r, supra. 

Back toward front of moving train 
Where deceased, carrying a grip in 
his left hand, started down the steps 
of a moving train grasping a hand¬ 
hold with his right hand so tlfe.t he 
^ was turned with his back toward the 
I forward motion of the tram and 
while in this position either stepped 
down or was thrown, with fatal re¬ 
sults, his conduct constituted con- 
j tnbutory negligence as matter of law 
barring recovery.—^Murray v. South¬ 
ern Pac. Co., Cal, 236 P 704, 150 a 
CA. 36 

Stepping off at right angles to the 
motion of the tram is an indication 
of contributory negligence —^Louis¬ 
ville & N R Co v. Chadwell’s Adm'r, 
280 SW. 89. 212 Ky 723. 

51. Minn.—Rauscher v Payne, 188 
N.W. 1017, 153 Minn 368. 

52. Ala—^Hunter v Louisville, etc, 
R Co, 43 So 802, 150 Ala. 594, 9 
L.R A ,N S.. 848 

10 C J. p 1131 note 4. 

53. Ala.—^Hunter v. Louisville, etc., 
R Co., supra. 

10 C J p 1131 note 5. 

54. Ky—Louisville & N. R. Co. v. 
Chadwell’s Adm’r, 280 S.W 89, 212 
Ky. 723. 

10 C J. p 1131 note 6. 

55. Md—Cumberland Valley R. Co. 
V. Maugans, 61 Md. 53, 48 Am.R. 
88 . 

10 C.J. p 1131 note 7. 
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A presumption of neglig’cnce in alighting from a 
moving tram may be overcome by proof of the fact 
that the starting of the tram or car and the alight¬ 
ing from It were simultaneous acts.^6 Even where 
a passenger has only partly descended the steps of 
a car when it starts without allowing sufficient time 
for him to alight, the suddenness of the situation 
presented and the excitement caused thereby may 
be such as to free him from the charge of con¬ 
tributory negligence m nevertheless attempting to 
alight.®*^ 

b- Failure to Stop at Proper Place for Suffi.- 
cieut Time 

The carrier's failure to stop its vehicle at the proper 
place or for the proper length of time does not in it¬ 
self relieve a passenger from contributory negligence in 
attempting to alight in the face of danger from motion 
of the vehicle, although such fault on the part of the 
carrier is a factor for consideration and, in conjunction 
with other circumstances, may operate to excuse the 
alighting passenger for what would otherwise be deemed 
negligence. 

In general with reference to either trains or 
street cars it may be said that the fact that the train 
or car is not stopped at the proper alighting place, 
or moves on without stopping long enough to en¬ 
able the passenger to alight, will be no excuse for 
his incurring danger, in attempting to get off, even 
if it is to avoid being carried beyond his destina¬ 


tion but the passenger may be excused for what 
vrould otherwise be deemed negligence barring re¬ 
covery where through fault of the carrier in failing 
to stop,59 or in stopping for an insufficient length 
of time,®® he is placed m a position of emergency. 
If the speed has been checked so as to indicate an 
intention that he shall alight, or so as to render it 
not hazardous so to do, the act of alighting before 
the train or car has come to a full stop will not nec¬ 
essarily be negligent, unless the danger attending 
the attempt is obvious to a person of ordinary pru¬ 
dence and intelligence.®! Thus, if a street car has 
failed to stop or slow up on the signal of the pas¬ 
senger indicating his desire to alight, he is not jus¬ 
tified in attempting to get off while it is in rapid 
motion but, if the speed of the car is reduced in 
apparent response to the passenger’s signal, it is not 
necessarily negligent to attempt to alight before 
it has come to a full stop.®^ 

Where the carrier does stop' its vehicle long 
enough to permit a passenger to alight, and he steps 
from the vehicle after it has started, he is ordina¬ 
rily guilty of contributory negligence per se barring 
recovery for resultant injuries.®^ 

A passenger is not guilty of negligence in failing 
to protect himself from movement of a street car 
occurring after a stop, such as a stop for the pur¬ 
pose of letting him alight.®® 


5& Ill—North Chicagro St. R. Co. v. 
Brown, 52 N E 864, 178 IlL 187, af¬ 
firming: 76 IllApp 654 
10 C.J p 1133 note 13. ! 

57- Mich—Smalley v. Detroit, etc, 
R Co, 91 NW. 1027, 131 Mich 560 

10 C.J. p 1133 note 14 

58- N C —^Moore v Southern Ry Co , 
182 SE. 131, 208 NC 670—Stamey 
V. Southern Ry Co., 182 S.EL 130, 
208 N.C. 668 

10 C J p 1129 note 97. 

TlBg station 

Sixty-one-year old man, injured in 
aligrhtingr from tram picking: np speed 
in passing: flag: .station to which he 
had purchased ticket not yet taken 
up by conductor, was held contnbu- 
torily negrlig^ent as matter of law.— 
Louisville & N. R Co v. ‘Whitaker, 
300 SW. 912, 222 Ky. 302. 

59- CaL—Vietti v. Hines, 192 P. 80, 
48 CalApp 266. 

10 CJ. p 1129 note 97. 

Dangrer of Tnissing important engrage- 
ment 

Where a passenger was placed in 
a difficult position, so that he was 
compelled to decide m an instant of 
time whether he would jump from a 
moving tram or miss an important 
eng:agement, by reason of refusal of 
earner to stop the tram, he could 
not be expected to act with the high¬ 


est degree of prudence, and, if it 
happened that he did not exercise 
the best judgment with that degree 
of prudence which he would have 
shown under ordinary circumstances, 
he would not be held to have been 
guilty of such negligence as would 
preclude him from recovery, where 
injury resulted to him from jumping. 
—Vietti v. Hmes, 192 P. 80, 48 Cal 
App. 266 

60. La.—Guidry v. Morgan's Louisi¬ 
ana & T R & S S. Co., 74 So. 534, 
140 La 1007, LRA1917D 962. 

10 C.J. p 1129 note 97. 

61- Conn.—^Elwood v. Connecticut R, 
etc., Co, 58 A. 751, 77 Conn. 145, 1 
Ann.Cas. 779. 

N C —^Moore v. Southern Ry. Co , 182 
S E 131, 208 N C 670. 

Tenn.—^Tennessee R Co. v. Bangrsley, 
10 Tenn.App. 637. 

10 C J. p 1130 note 98. 

"Pick-up" of train indicatiiig danger 
Passenger alighting from tram, 
which had slowed down for her sta¬ 
tion but had not stopped, and was 
going a “tiny bit faster" when she 
and her companions jumped, was 
contnbutonly negligent as a matter 
of law—Moore v. Southern Ry. Co, 
182 SE 131, 208 NC. 670—Stamey 
V. Southern Ry Co, 182 S.E. 130, 208 
N.a 668. 


ea Ga—Outen v. North, etc., R. Co, 
21 S E 710, 94 Ga 662. 

10 C.J. p 1130 note 99. 

63- Mo —Dawson v St. Louis Trans¬ 
it Co, 76 S.W 689, 102 Mo App. 277 

10 C J. p 1130 note 1. 

64- Ky —Chesapeake & O. Ry. Co 
V. Thompson, 270 S.W. 464, 208 
Ky. 32—Chesapeake & O. R Co v 
Daniel, 251 S.W. 1007, 199 Ky 817 
—Chesapeake & O. R Co. v. Mol- 
lett. 251 S.W. 1005, 199 Ky. 813 

65- Ohio—^Tvr5in«?field Public ‘Utilities 
& Service Co. v. Wolfe, 14 Ohio 
App. 39. 

No duty to anticipate movemmit 
Duty of passenger to protect him¬ 
self against natural movements of 
street car applies to movements 
which passenger has reasonable 
grounds to anticipate, and not to 
movements when car is stopped to 
permit passenger to alight.—Virgi¬ 
nia Public Service Co. v. Silver, CC 
A Va., 68 F 2d 230 
Stop for railroad crossiiig 
Where a car had slopped before 
crossing an intersecting railroad, 
and, while the conductor was ahead 
near the railroad track, a passenger 
started to alight, when the conduc¬ 
tor signaled the motorman to come 
ahead and the passenger was thrown 
by the sudden forward movement of 
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c. Advice, Pernii<Nioii, or Direction of Carrier’s 
Agents 

While it is ordinarily not regarded as negligence for 
a passenger to alight from a moving vehicle on the 
advice, permission, or direction of a trainman or similar 
employee, nevertheless, where the circumstances are 
such as to render such conduct clearly imprudent, the 
order or suggestion of the trainman will not excuse the 
passenger for alighting 

A passenger is not guilty of negligence per se in 
jumping from a moving train or car by the advice, 
direction, invitation, or order of the conductor or 
other authorized employee of the carrier, on whose 
opinion or judgment in the matter he has a right to 
rely, if the danger of such an act would not be ap¬ 
parent to a prudent man, as where the train at the 
time is moving slowly; and in such case it becomes 
the province of the jury to say how far the pas¬ 
senger’s act may be excused, and whether or not it 
was negligent.®® If, however, the danger attend¬ 
ing such conduct on the part of the passenger is so 
obvious that a prudent man would not encounter it, 
as where, at the time that he jumped, the train was 
moving at a rapid rate of speed, he is, as a matter 
of law, guilty of contributory negligence and cannot 
recover for an injury sustained thereby,®'^ and re¬ 


covery will be denied where the conduct of the car¬ 
rier claimed to constitute an invitation to alight did 
not legally amount to such an invitation and where 
the act of the passenger in alighting from the mov¬ 
ing vehicle was negligent.®® 

d. Wanungs 

To alight from a moving vehicle in the face of warn¬ 
ings by the carrier or its agents is ordinarily negligence, 
although the circumstances may be such as to rebut any 
inference of imprudent conduct. Failure of a trainman 
to warn a passenger against his obvious design to de¬ 
scend from a moving train will not excuse the passen¬ 
ger's contributory negligence in so doing. 

Where a passenger alights from a moving train 
or car, contrary to the warning of the carrier 
through its known regulations or its employees, he 
is guilty of contributory negligence and cannot re¬ 
cover for an injury received in such attempt,®^ un¬ 
less an ordinarily careful and prudent person might 
have made the attempt under the same circum¬ 
stances.^® 

Failure to warn. The fact that the carrier’s 
agent fails to warn a passenger of the danger of 
alighting while the vehicle is in motion, even though 
such agent knew or might have known of the pas- 


the car, it was held that he was not 
guilty of contributory neglifrence.— 
Mansfield Public Utilities & Service 
Co V Wolfe, 14 Ohio App. 39. 

66. Cal—Vietti v Hines, 192 P. 80, 
82, 48 Cal App 266, quotmgr Cor¬ 
pus Juris with approval. 

Ill—Wood V. Illmois Cent R Co., 
201 Ill App. 439 

La —George v. Caddo Transfer & 
Warehouse Co, 119 So. 880, 9 La. 
App 202. 

10 C J. p 1131 note 9. 

Assurances of safety 

In determining whether passenger 
alighting from moving tram was 
negligent, it is proper to consider 
that trammen advised alighting, and 
gave assurances of safely—^Leonczak 
v. Minneapolis, St- P & S. S M. Ry. 
Co, 201 NW 551, 161 Minn 304. 

67. Ga—Southern R. Co v. Bandy, 
47 SB 923, 120 Ga. 463, 102 Am 
SR. 112 

10 C J. p 1132 note 10. 

At night 

Passenger, who was injured when 
thrown to ground while alightmg 
from moving railway tram near de¬ 
pot at midnight, was contnbutorily 
negligent, notwithstanding sugges¬ 
tion of flagman that he alight from 
tram at time he did.—^Lomsville & 
N R. Co. V. Harrington. 87 SW2d 
379, 261 Ky. 212. 

Threat of arrest 

Passenger was not Justified in 
alighting from rapidly moving train 
by com ma nd of trai»»nnen or threat 


of arrest, unaccompanied by force 
or threat of immediate bodily harm. 
—St Louis, L M & S. Ry. Co. v. 
Duffey, 183 S.W. 748, 122 Ark. 429 
6a. Vt—Amidon v. Twin State Gas 
& Electric Co., 147 A. 694, 102 Vt 
267. 

lEere announeement of station can¬ 
not ordinarily be construed as an m- 
vitation to alight from a moving 
tram.—Wood v. Illinois Cent. R Co., 
201 Ill App. 439—^10 C J. p 1131 note 
9 [c] (1), (2). 

Open door on unused side of train. 

Where a passenger had just come 
aboard a through tram bound for a 
distant station, and the vestibule 
doors on the side of the tram used 
for exit and entrance of passengers 
had been closed, the fact that a door 
was left open on the unused side of 
the tram, where the station platform 
was in darkness, could not be con¬ 
strued as an mvitation to a passen¬ 
ger bound for a distant station to 
alight from the tram after it had 
started, and he was contnbutorily 
negligent m doing so.—Port Worth & 
T> C. Ry. Co V. Armitage, Tex Civ 
App, 39 S W 2d 108, error refused. 

Opening bus door 

Bus passenger is not justified m 
attempting to alight before bus has 
stopped because of fact that porter 
had opened door—George v. Caddo 
Transfer A Warehouse Co., 119 So. 
880, 9 La.App. 202. 

Public conveyance of any character 
“The mere opening of the exit 
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door of a public conveyance of what¬ 
ever character followmg a request 
by a passenger to be let off at the 
next stop does not constitute an in¬ 
vitation to him to alight when the 
vehicle is in motion if he knows, or 
in the exercise of the care of a pru¬ 
dent person ought to have known, 
that fact . . . It is a matter of 

common knowledge to all persons of 
ordinary intelligence that the act of 
alighting from moving vehicles is at¬ 
tended with danger, and the fact that 
many do it does not lessen the ele¬ 
ment of chance or afford relief to one 
who IS injured through his own fol¬ 
ly ”—Amidon v. Twin State Gas & 
Electric Co., 147 A. 694, 695, 102 Vt. 
267. 

69. Pa.—New York, etc., R. Co. v 
Enches, 17 A. 991, 127 Pa. 316, 14 
Am SR 848, 4 LRA. 432—^Penn¬ 
sylvania R Co. V Aspell, 23 Pa. 
147, 62 AmU 323. 

Wis—^Jewell V. Chicago, etc., R Co., 
12 NW 83. 54 Wis. 610, 41 Am R 
63 

10 C J p 1133 note 11. 

FreoccupatioiL 

A woman passenger on a street car, 
who through preoccupation, and while 
unmindful of conductor’s attempt to 
warn her of danger, attempted to 
alight while the car was in motion, 
was not entitled to recover damages 
from operating company for injury 
sustamed.—^Boulden v Shreveport 
Rys. Go, 83 So 211. 145 La 976. 

70. Mo —^Bond v. Chicago, etc., R 
Co., 99 SW. 30, 122 Mo App. 207. 
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senger’s intention, docs not relieve the passenger of 
the legal results of his contributory negligence 

§ 794. Conduct While in Transit 

Generally speaking, a passenger in transit may rely 
on the carrier's fulfillment of its duty to protect him 
without* being guilty of contributory negligence, al¬ 
though where he fails to use his own senses to avoid 
obvious danger he may be contnbutorily negligent. 

The duty of the carrier to look out for the safety 
of the passenger justifies a passenger, while in 


transit, in assuming that it will use the degree of 
care for his protection which the law requires, and 
he is not bound to take precautions against dangers 
which are not apparent or brought to his knowl- 
edge,^2 and is not contnbutorily negligent in taking 
a seat beside an intoxicated passenger,^^ nor in car¬ 
rying packages while in transit,*^^ nor is a passen¬ 
ger, having no control over the operator of the 
vehicle, guilty of contributory negligence in failing 
to take steps to prevent dangerous operation there- 
of,^5 nor, aside from the question of control, need 


71. WVa—^Bartley v. Western 

IVIaryland Ry. Co, 95 S El 443, 81 
W.Va 795- 

Oil steps m presence of lirakeTna^ 
Where a passenger stood on the 
steps of a moving train preparatory 
to alighting therefrom, the failure 
of a nearby brakeman to warn him 
against his apparent design to alight 
did not excuse the passenger’s neg¬ 
ligence in stepping down from the 
moving train—Bartley v. Western 
Maryland Ry. Co.. 95 S.E. 443. 81 W. 
Va. 795. 

72. Ill —^Metz V- Tellow Cab Co., 248 
Ill-App 609. 

Ky.—Shelton Taxi Co. v. Bowling, 51 
S.W.2d 468. 244 Ky. 817 
La—Liandix v. New Orleans Ry. & 
Light Co. 73 So. 668, 140 La 529. 
Minn.—^McKellar v. Yellow Cab Co, 
181 N.W. 348, 148 Minn. 247. 

Pa.—^Diffenderfer v Pennsylvania R 
Co , 67 Pa Super. 187. 

Tenn.—Louisville & N. R Co. v. 

Hutcherson, 8 Tenn.App. 235. 

10 C J. p 1133 note 16. 

InvitatioiL to cross bridge 

Where bridge across canal was 
open because of trouble with its 
mechanism, and conductor on street 
car issued transfers and invited pas¬ 
sengers to cross on a steam railroad 
bridge to reach cars on the other 
side, it was held that a passenger 
who was caught by a train while 
crossing the bridge was not guilty 
of contributory negligence in acting 
on the invitation—^Thompson v. New 
Orleans Ry. & Light Co., 87 So. 716, 
148 La. 698. 

l^aclc of heat 

Although there was fuel and a 
stove in the car in which plamtiJff 
and his wife were nding, plaintiff’s 
failure to build a fire, the car becom¬ 
ing cold, is not contributory negli¬ 
gence precluding recovery for inju¬ 
ries to his wife from cold.—St. Louis 
Southwestern Ry. Co. of Texas v. 
Rutherford. Tex Civ App , 184 S W. 
700, error refused—10 C.J. p 1134 
note 18 [bj. 

Obs tr uction, in aide 

A earner of passengers being 
bound to exercise a high degree of 
care, a passenger who fell on step- 
pmg on a round piece of wood left 


in the aisle of a railroad car cannot 
be held guilty of contributory neg¬ 
ligence in failing to discover it, be¬ 
cause the servants of the earner who 
failed to discover the piece of wood 
were negligent, for the passenger 
might proceed on the assumption 
that the earner had performed its 
duty.—^Texas & Pacific Ry Co. v. 
Hanson. Tex.CivJLpp. 189 S.W. 289. 
unheeded warning 

Taxicab passengers who reauested 
driver to reduce high rate of speed 
while traveling on slippery roadway 
when it was snowing were not pre¬ 
cluded from^ recovery' for injunes 
sustained when thrown to floor of 
taxicab by sudden stop made to 
avoid collision on ground of negli¬ 
gence in not requesting driver to 
stop and allow passengers to leave 
taxicab, since passengers could rea¬ 
sonably assume that driver would 
heed warnings and reduce speed — 
Mendler v. Town Taxi, Mass., 3 NE 
2d 15. 

73- Woman passenger, no other seat 
available 

A woman passenger, who, on en¬ 
tering a chair car found all seats 
taken except one beside a drunken 
man, asleep, which she took, was not 
guilty of negligence contributing to 
her injuries and shock when insulted 
and touched by such drunken man, 
the conductor not having endeavored 
to secure her another seat—^Hines v. 
Rice, 218 SW 851, 142 Ark. 159 

74b Bundles in lap 

That street car passenger was car¬ 
rying packages in lap and attempted 
to hold to seat to resist sudden jolt 
was not negligence—Cooper v Geor¬ 
gia Power Co, .162 S E. 302, 44 Ga. 
App. 581- 

75s. Ark—Arkansas Power & Light 
Co. V Boyd, 65 S W,2d 919, 188 
Ark. 254. 

Conn.—Duffy v. J. W. Bishop Co., 
122 A 121, 99 Conn 573. 

Minn—^McKellar v. Yellow Cab Co., 
181 NW 348, 148 Minn. 247. 
Wash —Garrow v. Seattle Taxicab 
Co, 238 P 623, 135 Wash. 630, 45 
ALR 293. 

Birections respecting destination 
Taxicab passenger’s control over 
driver is restricted to giving direc- 
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tions as to destination, and does not 
extend to manner of operating cab 
—Chaput V. Lussier, 165 A 573, 132 
Me. 48 

Pa^lmjr lights 

Passenger was under no duty, after 
taxicab headlights had failed, to 
warn driver of taxi company engaged 
in business of transporting passen¬ 
gers for hire.—Shelton Taxi Co. v 
Bowling, 51 S.W 2d 468, 244 Ky. 817 
Fast driving of motor vehicles 

(1) A passenger in a motorcar pro¬ 
vided by defendants to transfer their 
passengers to the line of another 
company is not guilty of contributory 
negligence, because he took no steps 
to lessen the speed of the motorcar, 
the passenger having no control over 
the driver.—^Harmon v Barber, Ohio, 
247 P. 1. 159 CCA 219, certiorari 
denied 38 S.Ct. 335, 246 T7.S. 666, 62 
L.Ed 929. 

(2) Passenger’s failure to warn 
bus driver that he was driving too 
fast did not render passenger in¬ 
jured when bus overturned contribu- 
tonly negligent—Nevin Bus Lines v 
Ritenour, C.C.AOhio, 61 F.2d 637. 

(3) A passenger in taxicab, which 
passenger had hired to perform 
transportation service, was not con- 
tributorily negligent in failing to 
leave vehicle because driver had op¬ 
erated taxicab at greater rate of 
speed than one ordinarily drives, es¬ 
pecially where driver had assured 
passenger that he would take care 
of passenger—A^^ams v Balton, 110 
SW2d 1088. 270 Ky. 818. 

Sole in street 

Irrespective of her ability to look 
through opaque and frost covered 
cab windows, a woman passenger 
riding in a taxi owed no duty to warn 
the driver of a hole in the street, 
and in her suit for damages ajrismg 
from a miscarriage brought about 
when the cab struck the hole at a 
rapid rate of speed, the defense of 
contributory negligence could not be 
based on the passenger’s failure to 
warn the driver of the hole—^Reitz 
V. Yellow Cab Co, 248 Ill App. 287 
T-mmi-nent com«non of troUey car 

Street car passenger was not con- 
tnbutorily negligent, as regards in- 
tersectional collision with truck, be- 
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the passenger protest the manner of operation of a 
vehicle where not chargeable with knowledge of 
impending danger,**® although where the passenger 
does have some control over the conduct of the op¬ 
erator of a vehicle,'^it has been held that he is ob¬ 
ligated to warn such operator, on discovery there¬ 
of, against careless drivingJ^ 

A passenger is bound to take notice of the usuaT 
conditions and hazards of travel,^® and to exercise 
a degree of care commensurate with obvious dan¬ 
gers or with such as are within the comprehension 


of persons of ordinary foresight and prudence,^® 
and may be guilty of contributory negligence where 
he distracts the attention of the operator of the 
vehicle,®® and is not relieved of the duty of using 
his own senses of sight, hearing, and perception;®^ 
and if he fails to exercise due care to protect him¬ 
self against a known danger, or one reasonably to 
be expected, he is guilty of contributory negli¬ 
gence.®^ These rules apply in case of an injury 
from a defective window®® or door,®^ and to cases 
involving elevators.®® 


cause she did not warn motorman that 
truck was not going to make required 
stop, since passenger had no right to 
interfere with motorman, and could 
assume that he would take what¬ 
ever precaution was necessary.—Ar¬ 
kansas Power & Light Co v. Boyd, 
65 S.W.2d 919, 188 Ark. 254. 

One-way lALOct 

Passenger^s failure to protest or 
prevent taxicab driver from proceed¬ 
ing in wrong direction along one-way 
street did not require dndmg of her 
contributory negligence, nor render 
her a trespasser as against the 
driver.—Rea v. Checker Taxi Co., 172 
NE. 612, 272 Mass. 510. 

VTiong side of 

Taxicab passengers* presence in 
cab at time law of road was violated 
by going on the wrong side of the 
street, would not prevent their re¬ 
covery against cab owner for inju¬ 
ries, if such violation was without 
their fault.—Chaput v, Lussier, 165 
A. 573, 132 Me. 48. 

76- RL—^Zmuda V- McFarland, 165 
A. 446. 53 RI. 210. 

Wash.—Garrow v. Seattle Taxicab 
Co, 238 P. 623, 135 Wash. 630, 45 
A.LR 293. 

Wis —Scales v. Boynton Cab Co , 223 
NW 836, 198 Wis. 293, 69 AL.R 
978. 

77- Ohio—Wiley v. Green Cab Co., 
179 N.E. 419, 41 Ohio App. 88. 

Taxi 

When a passenger engages a taxi¬ 
cab for hire, the driver is within 
reasonable limitations subject to the 
instructions of such passenger, and 
when the passenger discovers that 
the driver is operating the cab in a 
dangerous manner a duty devolves 
on tbe passenger to remonstrate and 
to demand more care in the opera¬ 
tion of the taxicab—Wiley v. Green 
Cab Co. 179 NE. 419. 41 Ohio App. 
88 . 

Speed 

Although mere speed at which 
taxicab is driven Is not matter with 
which passenger need ordinarily con¬ 
cern himself, his conduct, as to warn¬ 
ing driver against excessive speed, 
must be that of reasonably prudent 
person under Rimilar circumstances. 


—Grarrow v. Seattle Taxicab Co., 238 
P. 623. 135 Wash. 630, 45 A.LR 293. 
78L US —^Mareiniss v. Sbeeran, C.C- 
ANY.. 31 P2d 976. 

Conn.—Cavanaugh v. Connecticut Co., 
149 A. 131. 110 Conn. 698—Belle- 
deau v Connecticut Co., 149 A. 127, 
110 Conn. €25. 

Ga.—^Hicks V. Southern Ry. Co. 99 
SE 218, 23 GaApp. 594, affirmed 
101 S.B. 798, 149 Ga. 713. 

JToltiiig of street car 

That some joltmg is usual when 
street car rounds curve is fact of 
which passengers are bound to take 
notice and guard agamst.—Maremiss 
V. Sheeran, C C.A-N.T., 31 P.2d 976. 
HTatiiral movement of elc»ctric bus 
A passenger must be held to an¬ 
ticipate the natural movements of 
the type of vehicle he boards, and in 
the case of an electric bus running 
over streets must expect and guard 
against the uneven movements to be 
expected, which differ from the 
smoother running of a trolley on 
rails, and one injured by a fall sus¬ 
tained while passing down the aisle 
of an electric bus has been denied 
recovery where no unusual motion | 
nor sudden stop was revealed by the I 
evidence—^Baptiste v. New Orleans! 
Public Service, La.App., 161 So. 783 

79- Mich.—Kutchai v. Moreton, 187 
N.W. 339, 218 Mich- 242. 

ao. driver tipsy axul abusing 

Timm 

Passenger of taxicab who gave 
driver several drinks of whisky, and 
distracted driver’s attention by ver¬ 
bally abusing and threatening him, 
was not entitled to recover for in¬ 
juries sustamed m accident.—Smith 

V. Service Cab Co, La App, 155 So. 
774 

81- N.T.—Piper v New York Cent, 
etc., R. Co, 50 N.E. 851, 156 N.Y. 
224. 66 Am SR. 560. 41 LRA. 724, 
reversing 34 N Y S. 1072, 89 Hun 
75 

82. Ga—Hicks v. Southern Ry. Co, 
99 S.E. 218, 23 GcuApp. 594, affirm¬ 
ed 101 SE. 798, 149 Ga. 713 
Mich—Amyot v. Duluth, S. S & A. 
Ry. Co. 214 N.W 140, 238 Mich. 
663. 

W. Va.—Peters v. Monongahela 
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Transport Co., 155 S E 178. 109 W. 
Va. 417. 

10 C J. p 1134 note 18. 

Knowledge that safety bar had been, 
removed 

If plaintiff railway mail clerk in 
performance of his duties went to 
door of poorly lighted mail car while 
train was in motion, knowing that 
safety bar had been removed, and 
was thrown out of car door because 
he failed to take proper precautions, 
his contributory negligence would 
bar recovery.—Carter v. Washington 
& O. D. Ry., 95 SE. 464. 122 Va. 458 

83L Pa.—Paynter v. Atlantic City R 
Co, 62 Pa Super. 455. 

10 C.J. p 1134 note 19. 

84u Utah-—Christensen v. Oregon 
Short Line R. Co, 99 P. 676, 35 
Utah 137, 20 L.R.A.,N.S., 255, 18 
AnnCas. 1159. 

10 C J. p 1134 note ^0. 

Door jerked lAut 

Where railroad used baggage car 
for buffet car attaching heavy bars 
j inside car across door openings with- 
j out any warning to passengers of 
i danger involved in coming into con- 
-tact with bars, passenger was, as 
matter of law, not guilty of con¬ 
tributory negligence in resting his 
arm on crossbar, but such position of 
passenger was mere mcident or con¬ 
dition of injury sustamed when car- 
stopped with jerk causing door to 
close, and it was no defense to rail¬ 
road that its negligence would have 
been harmless hut for passenger’s lo¬ 
cation m particular position where 
passengers were expected.—Shafer v. 
Chesapeake & O. Ry. Co., 14 S.W.2d 
780, 228 Ky 219. 

85ta Ala.—O’Rourke v Woodward, 77 
So. 679, 201 Ala 265. 

Sittiiig on levator trucks 

If sin accident to plaintiff while - 
riding on a freight elevator in an 
office buildmg wa^ the result of 
plaintiff’s sitting down on trucks on 
the elevator, causmg them to move 
and carry him into the open space 
between the floor of the elevator and 
the ceiling of the floor above, he 
could not recover —O’Rourke v 
Woodward. 77 So. 679, 201 Ala 265 
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OvcrcroTvdcd car. It has been held that a pas- 
seng-er riding on an overcrowded car assumes the 
resulting inconvenience*® and increased risk;*^ but 
there is authority to the contrary.** 

Passengers on freight or mixed trains must ex¬ 
ercise care and prudence commensurate with the in¬ 
creased dangers ordinarily incident to the opera¬ 
tion of such trams.*® Such a passenger assumes 
the inconveniences and additional risks that are 
usually and reasonably incident to transportation on 
such a train;®* but he does not assume any risks 
which arise from a lack of proper care on the part 
of the carrier,®^ and h^nce is not required to antici¬ 
pate extraordinary dangers incident to the carrier’s 
negligence.®^ Thus, drovers and persons accom¬ 
panying stock on a freight train assume all incon¬ 
veniences and risks that are usually and reasonably 
incident to the operation of such a train and to tak¬ 
ing care of the stock,®3 and will be denied recovery 
where injury resulted from their own contributory 
negligence,®^ as in the case of a violation of con¬ 
tract requirements.®® Although derailment is more 
liable to happen to a freight train than to a regular 


passenger train, yet, as to the condition of the ties 
and roadway for moving trains safely, a passenger 
on such a train assumes no greater risk than does 
a passenger on an ordinary passenger train.®® 

§ 795- ‘ Standing in Car 

A passenger may be guilty of contributory negligence 
by standing in a moving tram or car while in transit, al¬ 
though whether or not such conduct constitutes negli¬ 
gence is ordinarily to be determined from the circum¬ 
stances of the particular case. 

A passenger is not justified in incurring the risk 
incident to standing in a car, and thus subjecting 
himself to injury from jerks and jars which would 
not imperil his safety if he were properly seated, 
and this may constitute contributory neghgcnce,®^ 
particularly where he does so in violation of a 
warning posted in a prominent place in the car or 
given by an employee in charge thereof.®® In as 
much, however, as it is not generally practicable 
or usual in the course of the business to require 
passengers to remain in a seat without movmg, 
from the beginning to the end of a journey, the 
circumstances of the particular case must deter- 


86. Kan—Lobner v. Metropolitan 
St. R Co.. 101 P 463. 79 Kan. 
811, 21 LRA..lSr.S, 972. 

87- Mass.—McCumber v. Boston El 
R. Co, 93 NE 698, 207 Mass. 559, 
32 L..R.A .N.S , 475 

10 C.J. p 1136 note 28. 

88w Tex —St Louis Southwestern 
R. Co V- Tittle, CivApp, 115 SW 
640. 

Wis—Ward v. Chicaffo, etc., R. Co„ 
78 N.W. 442, 102 Wis. 215. 

10 C J. p 1136 note 29 

88- Mo —Harris v. Hannibal, etc., 

R. Co, 1 SW 325, 89 Mo. 233. 58 
AmR. 111. 

NC.—Suttle V. Southern R- Co-, 64 

S. E. 778, 150 N.C. 668. 

10 C.J. p 1135 note 21. 

90l Ky —Millers Creek R. Co. v. 

Blevins, 205 S W 911, 181 Ky. 800. 
N C —Coon V. Southern Ry. Co., 88 
S.E. 510, 171 N.C. 759. 

10 C.J. p 1135 note 22. 

91- N C.—Coon V. Southern Ry. Co., 
supra. 

10 C.J. p 1135 note 23. 

92. ND—McGregror v. Great North¬ 
ern R. Co. 154 NW. 261. 31 ND 
471. 

10 C.J. p 1135 note 24. 

93- Ind.—Lake Shore, etc, R. Co v. 
Teeters. 77 NE 599, 166 Ind. 335. 
5 L R.A ,N S , 425, affirming, App.. 
74 N.E. 1014. 

10 C.J. p 1135 note 25. 

94- Kan.—Shore v. Atchison, T. & S. 
F. Ry Co, 171 P. 612, 102 Kan 
542 

Mo—^Lincoln v. St. Louis-San Fran¬ 


cisco Ry. Co., 7 S.W2d 460, 223 
Mo.App. 46. 

on. brake wheid 

A live stock shipper accompanying 
shipment, who, while standing on 
ladder at end of car, grasped brake 
wheel and leaned over to cross to 
other side, was guilty of negligence 
barring recovery for injuries from 
fall caused by turn of brake wheel 
—Eller V. Atchison. T. & S F. Ry. 
Co, 157 P. 261, 98 Kan. 150. 

95- Mo—State ex rel Vulgamott v- 
Trimble, 253 S.W. 1014. 300 Mo. 
92, quashing Vulgamott V. Payne, 
App., 245 S.W. 592. 

Failure to ride m caboose 
Where plamtifTs contract of ship¬ 
ment of household goods, imple¬ 
ments, and horses contemplated that 
he ride in the caboose, but instead 
he rode in the emigrant car, and was 
injured from being struck by a 
horse when the car suddenly stop¬ 
ped while bemg spotted at a stock- 
yard, It was held that he was guilty 
of contributory negligence preclud¬ 
ing recovery unless the facts came 
within the humanitarian doctrine — 
State ex rel Vulgamott v. Tnmhle, 
253 SW 1014, 300 Mo 92, quash¬ 
ing Vulgamott V. Payne, App, 245 S. 
W. 592 

Violation not shown 

(1) Provision of cattle caretaker's 
contract reading, “will not walk or 
stand on any track at stations or 
other places at night without lan¬ 
tern," applied only when caretaker 
was on track, and did not apply 
where caretaker fell mto ditch while 
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walking along side of train toward 
caboose —Edmondson v. Missouri 
Pac. R Co, Mo App, 8 SW2d 103 
(2) A shipper of live stock, giv¬ 
en free transportation m considera¬ 
tion of canng for the stock, had a 
right to enter the car at a station 
in the morning to feed and care for 
the stock, and having no control of 
the movement of the cars or tiam, 
violated no valid term of his con¬ 
tract by being m the car at a sta¬ 
tion to feed and care for the stock 
—^Lusk V. McBride, 175 P. 747, 73 
Okl. 283. 

96. TIS —^Reber v- Bond, C C Miss., 
38 F 822 

Ky—Ohio Valley R Co v. Watson, 
21 S.W. 244. 93 Ky 654, 14 Ky 
L. 611, 40 Am SR. 211, 19 L.RA 
310. 

97- Ark.—^Meeks v. Graysonia, N. & 
R. Co, 272 S.W. 360, 168 Ark. 966 
10 CJ. p 1136 note 31. 

Speeding vUect car 
A passenger, fifty-seven years old, 
who voluntarily abandoned his seat 
in an open street car which was run¬ 
ning rapidly, and was voluntarily 
standing without holding to any¬ 
thing, although handholds were 
available, while the efforts of the 
motorman to stop the car withm a 
few feet caused it to wabble and 
sway, failed to exercise ordinary 
care—Columbus R Co v. HanriTnett, 
110* S E 220. 27 Ga-App 785 

98;. Ark.—St. Louis Southwestern R. 
Co V Wyman, 178 S.W. 423, 119 
Ark. 530. 

10 C.J. p 1136 note 32. 
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mine whether a passenger is negligent in standing 
m a car while it is in motion.®® At any rate when 
the car is ci’owded so that passengers cannot all 
be accommodated with seats, it is not negligent for 
a passenger to stand, if he takes proper precau¬ 
tions in doing so.^ 

Failure to take seat before starting of vehicle. 
It has been held that, if a train stops a reasonable 
time at the station to allow passengers to enter 
the cars, and a reasonable time thereafter for them 
to be seated, a passenger who fails to sit down and 
is thrown down and mjured by the starting of the 
tram after the usual signal is sounded is guilty of 
contributory negligence but the passenger may 
act on the presumption that he will have a feason- 
able opportunity to take a seat before the car is 
moved.® 

Standing near door. Where the circumstances 
are such as to indicate danger in so doing, it may 
be contributory negligence for a passenger volun¬ 
tarily to stand near the door of the car, whereby he 
is injured by reason of his being thrown through 
the door and from the car.^ 

§ 796. • Changing Position 

Passengers are not necessarily negligent in changing 
their positions while on a moving vehicle, although they 
may be deemed negligent where failing to «cercise due 
care in walking about on such a vehicle. 


It is not negligence per se for a passenger to 
move from one part of the car to another while it 
is in motion, but whether or not it is negligence 
depends on the circumstances of the particular 
case.5 If, however, a passenger leaves the place 
provided for him and unnecessarily goes to a place 
of greater danger, he assumes the risk, and cannot 
excuse himself on the plea that he or others be¬ 
lieved it to be safe;® and if he fails to exercise 
such care and prudence as is required by the addi¬ 
tional risk which he incurs in moving about, he is 
guilty of contributory negligence ^ Passengers 
walking about on traveling trains assume the risk 
of injury from ordinary movements of the trains 
in starting, running, or stopping, although they do 
not assume the risk arising from negligent jerking 
to and fro of the train in a violent and unusual 
manner.® 

Passing from one car to another. Whether a 
passenger is guilty of contributory negligence in 
passing from one car of a moving train to another 
depends on the circumstances of the particular case, 
and it is not negligence per se for him so to do,^ 
particularly where the cars are vestibuled^® A 
passenger while voluntarily passing from one car to 
another assumes the risk of injury caused by the 
ordinary movement of a train of good construction 
and repair over a track in good condition.^^ and 


99. Ark—liouisiana, etc, R. Co v 
Willis, 158 SW. 114, 108 Ark. 477. 
50 L.RA.N.S, 441. 

10 C J. p 1136 note 33. 

Freifflit train 

It IS common knowledge that a 
good deal of switching is necessary 
when local freight trams stop at a 
station, and such fact, together with 
age and experience of passenger in¬ 
jured during switching operations, 
are to be considered in determining 
question of contributory negligence 
of such passenger in standing in 
aisle talking to fellow traveler.— 
Meeks v. Graysoma, N. & A. R. Co, 
272 SW. 360. 168 Ark. 966—^10 C. 
J. p 1136 note 33 thj. 

Fassuig to more dxstaait seat 

A street car passenger was not 
negligent as a matter of law simply 
because she did not seat herself at 
the very first opportunity, but pass¬ 
ed to a seat more distant from the 
door—Shafer v Kansa*? City Rys 
Co . Mo. 201 S W 611. 

L US. — Trumbull v. Elrickson, 
Colo, 97 F 891. 38 C.CA. 536. 

10 C.J. p 1136 note 34. 

2- Ga.—^Macon, etc., R. Co. v. Moore, 
33 S F. 889, 108 Ga. 84. 

Tex —^International, etc., R. Co. v. 

Copeland, 60 Tex. 325. ! 

10 C J p 1137 note 35 


3. Mich—Moore v. Sagrinaw, etc., 
R- Co, 78 N.W. 666, 119 Mich. 613 

10 C.J. p 1137 note 36. 

4. Ala.—Thompson v- Duncan, 7 6 
Ala. 334. 

Mass—^Foley v. Boston, etc., R. Co., 
79 N.E. 765, 193 Mass. 332, 7 L. 
R.A.,N’S, 1076 
10 C.J. p 1137 note 37. 

5. Ill—North Chicago St. R Co. .v 
Baur, 79 III App. 121, affirmed 53 
NE. 568, 179 IlL 126, 45 Ii.R.A. 
108. 

10 C J p 1137 note 38. 

Seeking better seat 

Passenger is not guilty of con¬ 
tributory negligence in leaving car 
in search of more commodious seat 
or more agreeable surroundings in 
another car.—Oliver v. New York 
Cent. R. Co., 173 NE. 543, 273 Mass 
216. 

Voluntarily leaving ailxect car seat 
Passenger voluntarily leaving seat 
could not recover for injuries re¬ 
ceived in fall as result of sudden 
stopping of street car.—^Bogart v. 
City of Detroit, 233 N.W- 406, 252 
Mich 534. 

fi. U S.—Chicago, * etc., R. Co. v. 
Myers, Mmh., 80 F 361, 25 CC.A. 
486. 

7. N J.—Hodler v. Public Service R. 

Co., 88 A. 1071, 85 N.J.Law 346. 

10 C.J. p 1138 note 41. 
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'Oiling engine at wrong time 

In action for injuries by plaintiS, 
who had fare paid as passenger, and 
was Tiding in one of two engines 
being transported for his employer, 
it was held that plaintiff was guilty 
of negligence, where he got off to oil 
his engme after train had stopped 
for about one minute on automatic 
block signal.—Chesapeake & O. Ry 
Co V. Jones, 92 S.E. 820, 120 Va 
784 

Swinging out from mn'ni'ng boaard 
Plaintiff, in attempting to pass 
outside of passenger standing on 
running board of car, was guilty of 
contributory negligence, barring re¬ 
covery for injuries received when 
he was struck by pole close to track. 
—^Milliken v. Rhode Island Co., 99 A. 
1023, 40 R I. 82. 

8u Ark.—^Lashlee v. Bush, 195 S.W 
375. 129 Ark 257. 

9. Ark —St. liouis, etc., R. Co. v. 

Pollock, 123 S.W. 790, 93 Ark. 420- 
10 C J. p 1138 note 43. 

10- N J —^Rivers v Pennsylvania R. 
Co.. 83 A 883, 83 N J.Law 513, re¬ 
versing 76 A 455. SO N.JLaw 217. 

10 CJ. p 1138 note 44. 

11- Ga’—Auld V. Southern R. Co., 71 
SE. 426, 136 Ga. 266, 37 LuR.A, 
NS. 518. 

10 C.J. p 1138 note 45. 
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will be guilty of contributory negligence if he fails 
to exercise ordmaiy care and prudence in the at- 
tempt,^^ as Avhere he voluntarily attempts to pass 
at a time when, or a place where, it is unusually 
dangerous for him so to do;^^ but he does not as¬ 
sume any risk of injury resulting from the carrier s 
negligence.^^ 

Temporarily leaving car. A passenger is not re¬ 
quired to remain aboard a train until he reaches 
his destination, but may at regular stopping places 
leave the train for refreshment, exercise, or for 
any other purpose not inconsistent with his charac¬ 
ter as a passenger, provided he exercises due care 
and prudence in doing so.^® 

By direction of carrier's employees. Where a 
passenger m passing from one car to another while 
a train is in motion acts under the direction of the 
conductor or other servant of the carrier, and the 
danger in so passing is not obvious, he is not guilty 
of contributory negligence per se.^® 

§ 797. - Projecting Body or Lrimb from 

Car 

Although it is ordinariiy negligent for a passenger 
to ride with part of his body protruding from the vehi¬ 
cle, this does not always follow as matter of law and 
the qufsstion ultimately resolves itself into one of fact to 


13 C.J.S. 

be determined in the light of the type of vehicle and oth¬ 
er circumstances of the particular case. 

Riding with any part of the body protruding 
through a car window and extending beyond the 
outer surface of the window or car is ordinarily re¬ 
garded as contributory negligence of the passenger 
barring recovery against the earner for resultant 
injury,although in the final analysis the issue 
of whether such conduct constitutes contributory 
negligence in any given case is one to be determin¬ 
ed in the light of the circumstances involved,!® and 
as to street cars there is less strictness m the rule 
with reference to the elbow or arm projecting, or 
holding on to the posts of an open car, or the like, 
than in the case of ordinary railroads, and it is 
generally held not to be negligence per se so to 
do.i® It is not negligence for the passenger to sit 
with his elbow on the window sill, the window be¬ 
ing open, but without* protruding it beyond the 
car, although by reason of some sudden jolt or jar 
his arm is thrown outside and he is injured.^® 

A passenger on a motor vehicle sitting with part 
of his body protruding from such vehicle assumes 
the risks ordinarily incident to his position,^! and 
where his position proximately contributes to his in¬ 
jury he may be guilty of negligence barring recov- 
ery,22 although where the injury sustained was not 
the proximate result of the position assumed, there 
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12. S.C—^Hunter v. Atlantic Coast 
Line R. Co.. 51 S E 860, 72 S.C. 
326, 110 Am.S.R. 605. 

10 C J. p 1138 note 46. 

13. Miss.—Dougherty v Yazoo, etc-, 
R. Co., 36 So. 699, 84 Miss. 502. 

10 C.J. p 1138 note 47. 

Open door in vestibule 

A passenger who went through 
vestibule in train and saw trapdoor 
open, assumed the risk of attempt¬ 
ing to return through the vestibule 
while such trapdoor was open, and 
court properly refused plamtilTs re¬ 
quest to instruct that “a passen¬ 
ger does not assume acts of neg- 
hgence on the part of carrier's serv¬ 
ants.”—Mendelson v. Davis, C.C.A- 
Neb. 281 F. 18. 

14. Mo—^Johnston v. St. Louis, etc., 
R. Co. 130 S.W. 413. 150 Mo.App. 
304. 

10 C.J p 1138 note 48. 

15. Va—Southern R. Co. v. Smith, 
28 S.E. 173, 95 Va 187. 

10 C.X p 1138 note 42. 

IG, Miss —Davis v. Louisville, etc , 
R Co., 10 So 450, 69 Miss. 136. 

10 C J- p 1139 note 49. 

17- R.I,—^Malakia v. Rhode Island, 


89 A. 337, 36 R.L 149, 50 LR.A., 
MS., 42. 

10 C.J. p 1139 note 50. 

Clear knowledge of danger 

”A passenger on a street car, who 
knows that the wmdows are screened 
and barred m order to prevent those 
who ride m it from putting their 
hbads, arms, and elbows out and re¬ 
ceiving injuries from cars upon an 
adjacent track, trees, or other ob¬ 
jects from which such injury may be 
threatened, who has also observed 
the posted notices givmg warning 
upon that subject, and who, never¬ 
theless, standing upon the platform, 
leans upon the closed grill, or gate, 
and projects his elbow beyond the 
side line of the car, is not entitled 
to recover dainages for an injury 
sustamed from a car passmg upon 
the adjacent track, since such injury 
must be attributed to the want of 
ordinary care on his part which his 
information requires "—Babin* v 
New Orleans Ry. & Light Co., 72 So. 
288, 139 La. 822 

la. Ill—Gilberts v. Rockford & I 
Ry Co, 215 IllApp. 324 
Mo.—^Leister v. Wells, 254 SW. 75, 
300 Mo 262. 

Wis—Spencer v. Milwaukee, etc, R. 

Co. 17 Wis. 503. 84 AmD. 758. 

10 C.J. p 1139 note 51. 
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19. D.C—Chapman v. Capital Tract 
Co., 37 App 479—Georgetown, etc, 
R. Co. V Smith, 25 App. 259, 5 L 
RA.,NS. 274. ' 

10 C J. p 1140 note 53. 

Arm projectmg two or three inches 
It is not negligence per se for 
street car passenger to sit with arm 
projecting two or three mches out 
of window on side next to car ap¬ 
proaching on parallel track at curve, 
even though bars on window suggest 
danger —Georgia Ry & Power Co 
V Ogletree, 134 S.E 830, 35 GaApp. 
765 

20. Or—^Moakler v. Willamette Val¬ 
ley R Co. 22 P. 948. 18 Or. 189, 
17 Am S R. 717, 6 L R A. 656. 

10 C J. p 1140 note 52. 

21. Cal.-—Gornstem v Priver, 221 P 
396, 64 CalA.pp. 249. 

22- Conn—Guilfoile v. Smith, 116 
A. 237, 97 Conn. 271. 

Iieg protruding from door 

A passenger riding in an automo¬ 
bile on the streei- of a populous 
community, with one leg protruding 
from one of the doors m such a way 
as to make it liable to come m con- 
I tact with passing objects, is negli¬ 
gent—Guilfoile V. Smith, 111 A. 593. 
I 95 Conn. 442. 
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IS no basis for a finding of contributory negli¬ 
gence.-^ A statute prohibiting any person from 
riding on the rear of any vehicle without the con¬ 
sent of the driver and from riding with any part of 
his body protruding and from hanging on to any 
street car or vehicle whatever, has been held inap¬ 
plicable to a bus passenger riding with his elbow 
extending over the window sill and injured when 
his arm brushed against a trolley pole.24 

Projecting body from step or platform. It may 
be negligence, depending on the circumstances, for 
a passenger in either a railroad or a street car to 
stand on the side of the car or on the platform and 
to swing or project his body out so as to come in 

contact with obstades-^S 

§ 798- Riding in Dangerous or Improper 

Place 

a. In general 

b. Cars not intended for passengers 

c. Platform, running board, or steps 

a. In Gleneral 

Riding in a dangerous place on the vehicle Is ordi¬ 
narily contributory negligence, although the circum¬ 
stances may be such that the passenger’s conduct in 
so riding will not preclude recovery. 

A passenger who, without some reasonable ne¬ 
cessity or excuse therefor, rides in a place not in¬ 
tended for passengers, and which is more danger¬ 
ous than the places where passengers are permit¬ 


ted to ride, is thereby chargeable with contributory 
negligence, and cannot recover for injuries result¬ 
ing to him by reason of his assuming such extra 
hazard, although the question is one of fact as to 
whether the hazard was increased and the injury 
resulted by reason thereofand, if the dangerous 
character of the position is known to the passenger, 
it IS no excuse for his placing himself there that 
the trainmen know that it is unsafe and do not 
prevent him from occupying it.-^ However, rid¬ 
ing in an imsafe place does not forfeit the passen¬ 
ger's right to care ,2® and, where the nature of the 
accident was such that the danger of injury was not 
enhanced in consequence of the position occupied 
by the passenger, or where the accident was of 
such a nature that it was as likely to occur in one 
portion of the vehicle of transportation as in an¬ 
other, his right of recovery will not be affected by 
the fact that he was occupying an improper place.^® 
For some purposes it is necessary for one who is 
being transported as a passenger, such as a drover 
on a freight train accompanying cattle, to ride in a 
more hazardous place than that provided for the 
transportation of passengers, and the assumption of 
any necessary hazard of this kind will not be con¬ 
tributory negligence.3® A drover or other person 
accompanying property being transported may. 
however, be negligent in assuming unnecessary haz¬ 
ards so as to defeat his right to recover for injuries 
resulting therefrom.^^ 

Riding on top of car. In the absence of some 


23. Conn —Guilfoile v- Smith, 111 
A. 593, 95 Conn. 442. 

HI—Rowan v. Bartonville Bus Ijine, 
242 IllApp. 451. 

CoUissioiL j 

One seating herself on a truck, on 
which she was a passenger, with her 
legrs hanging over the end, with the 
owner’s tacit approval and consent, 
did not assume the risk of danger 
created by the negligence of the 
owner’s drivers in a collision; and 
she was not contributorily negli¬ 
gent m permitting her attention to 
be diverted while conversmg with a 
fellow passenger, with the result 
that she did not see the imminence 
of a collision with the other truck 
in time to draw her legs up out of 
harm’s way, she not being required 
to exercise extraordinary precaution 
to anticipate negligence, but only 
such ordinary precaution as persons 
of reasonable care and prudence 
usually exercise—Gomstem v. Pri- 
ver, 221 P. 396, 64 CaLApp 249. 

24. N Y.—Connor v Western New 
York Motor Lines, 164 NB 892. 
250 N.Y. 165. affirming 228 N.Y.S 
771, 224 App.Div. 696. 


25. Wash—^Rose v. Northern Pac 
R. Co, 143 P. 145, 81 Wash. 684, 
LRA1915B 166. 

10 C J. p 1140 note 54. 

2Gi. Ill—Blair V. Chicago, O. & P. 

R. Co., 205 IlLApp. 160. 

10 C J. p 1141 note 55. 

Riillug on fender 

Bus passenger ridmg on fender, 
and thereby obstructing driver’s 
view, was gruilty of contributory neg¬ 
ligence proximately causing injury 
m collision with tar kiln used in re¬ 
pairing streets —Kuykendall v. In¬ 
dependent Coach Lme, 145 SB. 770, 
196 NC. 423. 

2f7- Mass—Files v. Boston, etc., R 
Co., 21 NE. 311, 149 Mass. 204, 14 
Am,SR 411. 

10 C J p 1141 note 56. 

28. Mo.—Willmott V. Comgan Cons. 
St. R. Co, 16 S.W. 500, 17 SW. 
490, 106 Mo. 535. 

29. TJ.S—Florida Cent., etc, R Co 
V. Sullivan, Fla, 120 F. 799, 57 C 
C.A. 167. 61 LRA. 410. 

10 CJ. p 1141 note 58. 

Mding on top of crates on express 
wagon 

Son of consignee of express, m- 
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jured by being thrown when driver 
ran horse-drawn express wagon into 
telephone pole, was not negligent in 
riding on top of crates of turkeys, 
he being strong and heavy and hav¬ 
ing firm grrasp on the wagon; and 
contributory negligence of the son of 
consignee of express, who, having 
assisted the driver load the turkey 
crates on the express wagon, was, 
while riding, thrown off when wagon 
was run into telephone pole, could 
not be predicated on his not passing 
a rope around the crates, or not 
raising the rear end gate, it not 
having been his duty to do so — 
Ablon V. Electric Express & Baggage 
Co.. TexCiv.App., 206 SW. 717. af¬ 
firmed Electric Express & Baggage 
Co. V. Ablon, 218 S.W. 1030, 110 Tex. 
235. 

30. Ind—Lake Shore, etc. R Co. v. 
Teeters, 77 N.E. 599, 166 Ind. 335, 
5 L.R,A.,N S, 425, affirming, App., 
74 NE 1014 

10 C.J. p 1142 note 59. 

31. N.D.—^Wahlen v. Great North¬ 
ern R Co., 137 NW. 576, 23 N.D 
607. 

10 C.J. p 1142 note 60. 
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reasonable necessity therefor, it is contributory neg¬ 
ligence for a passenger to ride on top of a car, 
such as a freight car or a caboose,even though he 
does so with the permission, or on the suggestion, 
of one of the trainmen^^ or of a station agent.^^ 

Riding On the bumper of a street car has been 
held to be contributory negligence,35 although pas¬ 
sengers have been in the habit of so riding,^^ and 
to ride so against the warning of the conductor is 
contributory negligence per se.^*^ Where, however, 
a passenger is permitted to ride on the bumper he 
is not necessarily negligent in doing so.^* 

b. Cars Not Intended for Passengers 

Whether riding in cars not intended for passengers 
constitutes contributory negligence will depend on the 
circumstances of the particular case. 

The question whether or not a passenger is guilty 
of contributory negligence in nding in a car not 
intended for passengers, such as a baggage, mail, or 
express car, is generally one of fact dependent on 
the circumstances of the case but to ride in such 
a car without the consent of the cameras employees 
IS usually considered negligence per se so far as ab¬ 
solutely to defeat recovery for injuries which are 
caused by an 3 rthing likely to happen by reason of 
the construction or use of the car for its appropri¬ 
ate purpose, or which would not have been sustam- 
ed had the passenger been in a proper place, since 


from the usual proximity of the baggage or express 
car to the engine it is the first car to give way to 
a shock m case of a collision, and is hence a more 
perilous position than a passenger car.^® If the 
passenger takes such a position with the knowledge 
or permission of the conductor or other employee m 
charge of the train, it is not of itself such contrib¬ 
utory negligence as will exonerate the carrier,^! 
and one riding on a vehicle not designed for carry¬ 
ing passengers assumes only such risks as are inci¬ 
dent to the particular mode of conveyance, and 
will not be held guilty of contributory negligence 
barring recovery where the proximate cause of in¬ 
jury was a collision.^2 however a passenger 
rides in a baggage or express car in violation of a 
known regulation of the carrier, and receives an in¬ 
jury in consequence of such violation, he cannot re¬ 
cover against the company,^^ even though he so 
rides with the knowledge or permission of the con¬ 
ductor, for the conductor cannot, in violation of a 
known rule of the company, license a passenger to 
occupy a place of danger so as to make the com¬ 
pany responsible;^^ but in some jurisdictions it is 
not contributory negligence for a passenger to re¬ 
main in a baggage car with the permission of the 
conductor or other employees of the earner in dis¬ 
regard of a rule of the carrier.^® Where a statute 
provides that a railroad company shall not be liable 
for any injury to a person riding in the mail or ex- 


32. BZy—^Patterson v Louisville, 
etc.. K. Co. 128 SW. 1068, 138 
Ky. 648. 137 Am.S.R. 405, 30 L 
IIA.NS. 425. 

10 G J. p 1142 note 61. 

33. S.C.—McLean v. Atlantic Coast 
Line R. Co, 61 S E. 900, 1071. 81 
SC 100. 128 AinS.R. 892, 18 L 
RA..NS. 763. 

34. Ark —^Little Rock, etc., R. Co 
V. Miles, 40 Ark. 298, 48 AmR 
10 . 

35. N" T.—^Feldheim v Brooklyn, 
etc.. R. Co-. 107 N.TS. 413, 122 
App.Div. 8S3 

10 C J p 1150 note 12. 

Place of notoxious dang’er 

The bumper of a street car is a 
place so notoriously dan§rerous that 
to ride thereon is negligence per 
se. which will ordinarily prevent a 
recovery, and the fact that the ear¬ 
ner has established its custom of 
acceptmg passengers who do nde 
on the bumper will not excuse the 
passenger for taking the chance, so 
that one who rides standing partly 
on the bumper and partly on the 
chain supporting the car fender and 
is injured when the chain breaks and 
throws him to the ground is pre¬ 
cluded by his contributory negli¬ 
gence from recovery for resultant 


injuries—Ward v. Pittsburgh Rys. 
Co , 68 Pa Super. 139. 

36- Ohio.—Columbus R. Co. v. Muns, 
27 Ohio CirCt 277. 

37- Mich—Nieboer v. Detroit Elec¬ 
tric R. Co, 87 N.W. 626. 128 Mich. 
486. 

38. Tex—Beaumont Tract. Co. v. 
Happ. 122 SW, 610, 57 Tex Civ. 
App 427. 

39. Md—^Dawson v. Maryland Elec¬ 
tric R Co. 86 A 1041, 119 Md. 
373—Baltimore, etc, R Co. v. 
State. 18 A. 1107. 72 Md. 36. 20 
Am SR. 454. 6 L R.A. 706. 

10 C J p 1142 note 65. 

Failure to ride in caboose 

Owner authorized to accompany 
property in box car was not barred 
from recovermg for injury by neg¬ 
ligent operation of train because he 
could have ridden in caboose —St. 
Louis-San Francisco Ry. Co. v. Brit¬ 
ton. 31 SW.2d 756, 182 Ark. 437. 

40- Fla —Florida Southern R. Co 
V. Hirst. 11 So. 506, 30 Fla. 1. 32 
Am SR. 17, 16 LR.A. 631, 

10 C J p 1143 notes 66. 67- 

41- Or—Harvey v. Deep River Log¬ 
ging Co. 90 P 501. 49 Or. 583, 12 
LRA.,N.S, 131. 

10 C J. p 1143 note 68. ^ 
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Sick passenger carried Into baggage 
car 

Where a baggageman directed the 
brother and husband of a sick pas¬ 
senger to place her cot near a pile 
of trunks in the baggage car, al¬ 
though there was other room, and 
that was the place designated for 
the carrying of such passengers, the 
passenger cannot be deemed guilty 
of negligence, contributing to the 
accident, resulting from the fall- 
mg of the trunks, because her cot 
was placed in a position of danger, 
nor can she he deemed to have as¬ 
sumed the risks involved—^Tozer v 
Michigran Cent. R. Co, 162 N.W. 

280, 195 Mich. 662. 

42. W.Va—^Hodge v. Sycamore Coal 
Co., 95 S.E. 808, 82 WVa 106. 

43. IT S —^Hulet v- Payn^ C.C.A N 
D. 282 F. 401. 

10 C J. p 1143 note 69. 

44 Fla —^Florida Southern R. Co 
v. Hirst, 11 So 506. 30 Fla. 1, 32 
AmS.R 17. 16 LRA. 63L 
10 C J p 1143 note 70. 

45. Minn.—Jones v. Chicago, etc, 
R. Co. 45 N.W 444, 43 Minn. 279 
NJ.—New York, etc, R Co. v. Ball. 

21 A. 1052. 53 NJLaw 283, 286. 

10 aj. p 1143 note 71. 
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press cars or on the engine, it is not necessary, 
in order to prevent recovery, that such statute 
should also in express terms prohibit a recovery by 
the person injured.^® 

Riding on engme, A locomotive engine is obvi- 
ously not intended for passengers, and it has been 
held that, if a passenger takes a place on an engine 
without being assigned thereto by the conductor or 
some other authorized person, he will assume the 
risk involved,^^ and will be guilty of negligence; 
and, if this negligence proximately contributes to 
an injury received by him in that position, he can¬ 
not recover unless vranton or intentional misconduct 
on the part of the carrier or its employees is 
shown,^® although it is held not to be negligence 
per se for a shipper of live stock to ride on the en¬ 
gine.^® Where, however, a passenger rides on the 
engine under the permission or direction of the 
conductor or engineer, he is not necessarily guilty 
of negligence, unless the danger of so doing is ob¬ 
vious,®® or unless his so doing is in violation of a 
known regulation of the carrier.®^ 

c. Platform, EuTiniTig Board, or Steps 

Riding on the platform, running board, or steps of a 
train, street car, or other vehicle is not necessarily neg¬ 
ligence, but may constitute contributory negligence where 
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the facts are such that a person of ordinary prudence 
would not so ride. 

Whether or not the act of riding on the platform 
or steps of a railroad car is negligent is generally 
a question of fact dependent on the circumstances 
of the particular case.®^ Where the danger is so 
obvious that a person of ordinary prudence would 
not subject himself to it,®® as where a passenger 
rides on the platform or steps of a railroad car 
while the tram is in rapid motion, without any rea¬ 
sonable necessity or excuse therefor, there being 
room for him inside the car,®^ or where his condi¬ 
tion is such as to make his presence on the platform 
dangerous while the train is moving at any rate of 
speed,®® he is generally regarded as assuming the 
risks of his position, whidi are incident to a prop¬ 
er and ordinary operation of the train,®® and as be¬ 
ing guilty of contributory negligence per se, so as to 
defeat a recovery for injuries received by reason 
of his riding in such position,®'^ particularly where 
he does so in violation of a regulation of the carri¬ 
er,®® or of statutes prohibiting passengers from rid- 
mg on platforms, or providing that railroads shall 
not be liable for injuries sustained by a passenger 
while so riding in violation of posted regulations,®® 
or of a warning given by the conductor or other 
employee in charge.®® Where the statute does not 
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4a. Cal—Cullen v. Southern Pac. R. 

Co, 2 Cal.TJnrep.Cas 9. 

47- lia—Welch v. Natchez, TJ. & R. 
Ry Co. 82 So. 196. 145 La. 206 

48. Ala—^Brown v. Scarboro, 12 So, 
2S9. 97 Ala. 316 

10 C J. p 1143 note 73. 

49. Tex.—Missouri, etc, R. Co. v. 
Avis, 91 SW 877, 41 Tex:,Civ.App. 
72. affirmed 93 S.W. 424. 100 Tex 
33. 

50. Or'—^Radley v. Columbia R. Co., 
75 P 212. 44 Or. 332. 1 Ann.Cas 
447 

10 C J p 1143 note 75. 

51. Ga—^Dixon v. Central of Geor¬ 
gia R. Co., 80 SE. 512, 14 Ga.App 
216 

10 C J. p 1144 note 76. 

52. Okl — Chicago, R. I. & P. Ry. 
Co V. Grace. 159 P. 1011, 61 Okl 
12 . 

10 C J. p 1144 note 78. 

5a. Ga.—^Myrick v. Macon R., etc., 
Co. 64 SE 296, 6 GaApp. 38 

54. Ill—^Blair v. Chicago, O. & P. 

R. Co, 205 IlLApp. 160 
10 CJ p 1144 note 80 

Pailure to enter crowded coach 
Where plamtifiTs intestate was the 
only passenger who sat on the plat¬ 
form of a car, and was killed when 
his knees came in contact with a 
bndge where the side clearance was 
only sue and one-half mobe s, the 


intestate must be deemed guilty of 
negligence where the other passen¬ 
gers hoarding the tram after intes-| 
tate were able to enter the coaches! 
although they were crowded—Wag-| 
ner v Pennsylvania R. Co, 109 A | 
635. 266 Pa. 326. 

55- Ga.—^Augusta Southern R. Co. 
V. Snider. 44 S.B 1005, 118 Ga 
146. 

56- US—Gnggs v. Erie R. Co., C. 
CAN J.. 71 F2d 966. 

Pa.—^Hildebrand v. Pennsylvania R. 

Co., 192 A 111, 326 Pa. 161. 

10 C.J. p 1144 note 82. 

57- U S —St Louis, etc., R. Co. v. 
Leftwich, Ark.. 117 P. 127, 54 G 
C-A. 1. 

Pa —Hildebrand v. Pennsylvania R 
Co, 192 A. 111. 326 Pa 161, 

10 CJ. p 1144 note 83. 

58- N.T —Higgins v. New York, 
etc., R. Co., 15 NT.Super. 132. 

10 C.J. p 1145 note 84. 

69- U.S —Griggs v Erie R Co, C. 
C.A-N.J., 71 P,2d 966—Houston v. 
Delaware, L & W. R Co, C.CA 
N J., 274 F. 599, applying New 
Jersey statute. 

NT.—Ketlell v. Erie R. Co.. 163 N 
T.S. 640, 176 App.Div. 430, apply¬ 
ing New Jersey statute. 

10 CJ. p 1145 note 85 
Con^-^oii 

A passenger, who is injured by 
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the shock of a collision while stand¬ 
ing on the platform of a movmg 
tram, in violation of a rule of the 
carrier promulgated under Revisal 
1905 § 2628. cannot recover, where 
he would not have received the in¬ 
jury, had he remained in his seat 
m the coach.—Bane v. Norfolk & S. 
R. Co, 97 SJE. 11, 176 N.a 247. 2 
AL.R. 90. 

Need not force way 

Under a statute prohibiting a pas¬ 
senger from riding on the platform, 
contrary to posted notice, or verbal 
instructions if there is available 
room inside, it is the duty of a pas¬ 
senger to go inside if he can rea¬ 
sonably do so, but he is not required 
to force his way through a crowd 
of men and women in order to deter¬ 
mine whether or not there is a seat 
— ^Fish V Ball, C.CA.Utah. 93 P.2d 
853. 

Strict construction unnecessary 

The courts must enforce the Utah 
statute prohibiting passengers from 
riding on the platform when there 
IS available room inside, but should 
hear in mind that the reason for 
the statute in the main no longer ex¬ 
ists and avoid the injustice of too 
strict a construction.—Fish v 
CaA-Utah, 93 F.2d 853. 

60- W.Va—Fisher v. West Virginia, 

etc., R- Co., 24 S.E. 570, 42 W-Va. 

183, 33 LRA. 69. 

10 C-J. p 1145 note 86. 
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require the waming^ or notice to be printed in any 
other language than English, it is immaterial that 
the passenger was unable to read English.®^ 

Where, however, a passenger is compelled by ne¬ 
cessity to ride on the platform,®^ as where the car 
is so crowded that there is no reasonable accommo¬ 
dation inside, the act of ridmg on the platform is 
not necessarily negligent, if ordinary care is exer¬ 
cised by the passenger in so doing, but such negli¬ 
gence ordinarily depends on the circumstances,®^ 
nor is such act ordinarily negligent where the pas¬ 
senger so rides by the express or implied direction 
or consent of the employees in charge of the 
train,®^ nor where otiier special facts indicate that 
the passenger was in the exercise of ordinary care 
in riding on the platform.®® Nevertheless, it has 
been held that the fact that there are no seats in 
the car does not justify a passenger in riding on the 
platform, if, by reasonable effort, he can find stand¬ 
ing room on the inside,®® particularly where he has 
been warned of the danger of standing on the plat¬ 


form and ordered to go inside.®^ 

On street cars in general. The rule as to street 
cars is more liberal than as to ordinary railroad 
cars, and it is generally said not to be negligence 
per se to ride on the platform of a street car, but 
the question is one of fact depending on the cir¬ 
cumstances of the particular case,®® and ordinarily 
the passenger is not negligent, particularly where 
he so rides by the express or implied direction or 
consent of the employees in charge of the car,®® al¬ 
though his so riding may be negligent where it is 
m violation of a known regulation of the carrier,^® 
or of an ordinance and it has been held not to 
be negligence per se in such cases, even though the 
passenger fails to hold on to railings or other con¬ 
venient supports.*^^ 

In many cases, however, it is said to be negligent 
to ride on the platform or steps of a street car in 
rapid motion,73 unless the crowded condition of the 
car makes it necessary,74 or unless the carrier has, 
by an established custom, permitted passengers to 


01. N.C—Bane v. Norfolk & S. B. 
Co.. 97 SE 11. 176 NC 247, 2 A 
liR. 90. 

62. S C —^Bnce v. Southern R. Co , 
67 SE 243. 85 SC. 216. 27 LB. 

A, N.S.. 768. 

10 C J. p 1145 note 87. 

ITansea 

Passengrer suffering* sudden attack 
of nausea on suburban tram was not 
contributonly negligent m being on 
platform with open gate from which 
he was thrown—Dunn v. Chicago, B. 
I & P. By. Co, 248 lU App. 26. 

63. Ill—Blair V. Chicago, O. & P. 

B. Co., 205 IlLApp. 160. 

Minn-—Bolette v. Great Northern B- 
Co., 97 N.W. 431, 91 MinW 16, 1 
AnnCas. 313. 

10 C J. p 1145 note 88- 
Zdle gestnxo 

If there were no vacant seats in 
an electric railroad car and a pas¬ 
senger was compelled to ride in the 
rear vestibule, a direction of the 
conductor to the passenger to go 
inside and take a seat was an idle 
gesture and did not render applica¬ 
ble the ptatute prohibiting a passen-| 
ger from nding on the platform 
contrary to verbal instructions of 
the trsiinmen if available room is 
furmshed mside—^Fish v. Ball, C.C 
AUtah, 93 F2d 863. 

64. Tenn —^Louisville & N B. B Co. 
V. Hutcherson, 8 Tenn-App. 235 

W.Va.—^Norvell v Kanawha, etc, B. 
Co., 68 S.E 288, 67 W.Va. 467, 29 
L.BA..N.S. 325. 

10 C J. p 1146 note 89. 

65. Kistake as to stopping place 
Despite general rules as to con¬ 
tributory negligence and Bev.L.1910 


§ 1423, excusing the carrier from 
liability for injury to a passenger 
riding on the platform contrary to 
posted regulations, a passenger who 
believed when a freight tram stop¬ 
ped that it had reached its destina¬ 
tion and went on caboose platform 
to alight is not guilty of negligence 
in remaining thereon, when he finds 
the tram has to go a short distance, 
if he holds securely to guard rail 
—Chicago, B L & P By Co. v 
Grace. 159 P 1011, 61 Okl 12. 

60. N T —Graville v. Manhattan B 
Co. 12 NB. 51, 105 N.Y. 525, 59 
Am B 516. 

10 C J. p 1146 note 90 

67- Minn—^Bolette v. Great North¬ 
ern B. Co, 97 NW. 431, 91 Minn 
16, 1 AnnCas. 313 

68- IlL—Blair v. Chicago, O. & P. 
B. Co. 205 IlLApp. 160. 

Mich—Larskowskn v. Detroit United 
By.. 159 N.W. 530. 193 Mich. 409. 

10 C J- p 1146 note 92. 

69- N.Y.—Pardette v. New York &| 
S. By. Co. ISO N.YS. 179, 190 
App.Div 543. 

10 CJ. p 1147 note 93. 

70- Ill—^Blair v. Chicago, O. & P 
B Co., 205 Ill App 160. 

10 C J. p 1147 note 94. 

71- Cal.—Schultheiss v. Los An¬ 
geles By. Corporation, 54 P2d 49, 
11 CaLApp 2d 525. 

72. Ala—Birmmgham B, etc, Co 
V. Girod, 51 So. 242, 164 Ala. 10, 
137 Am.S.R 17 

10 C J. p 1147 note 95. 

73. Pa.—Elmer v. Pittsburgh Bys 
Co., 96 A 1054. 251 Pa. 505. 

10 C.J. p 1147 note 96. 
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Duty to go inside 

“It is the duty of a passenger to 
go inside of the car, and if he is 
injured while standing upon the 
platform the burden is upon him to 
show that there was no unoccupied 
room inside of the car, or, if there 
was such room, that it was imprac¬ 
ticable for him to reach it because 
of the crowded condition of the pas¬ 
sageway leading thereto. Failing to 
meet that burden, he is chargeable 
with contributory negligence and 
cannot recover.”—Panek v Scranton 
By. Co., 102 A 274, 275, 258 Pa. 589. 

B iding on. platform for personal 
coiiv«*n^**"co 

Where a passenger chose to stand 
near the open door of an interurban 
car, to smoke a cigar, after bemg 
requested to step inside, the railway 
company was not liable for his death 
by being thrown from, the car run¬ 
ning around a curve at a speed not 
excessive—^Hagerstown & F. By. Co. 
V. State. 99 A 376. 129 Md 318 

74k Pa.—Ehner v. Pittsburgh Bys, 
Co, 96 A 1054, 251 Pa 505—Little 
V West Penn Railways Co, 29 Pa. 
Dist. 826. 

10 C J. p 1147 note 96. 

Collision, 

Passenger compelled to stand on 
platform because of crowded condi¬ 
tion of street car is not contnbutor- 
ily negligent, as regards right to 
recover for injuries sustained in col¬ 
lision—^Bacon v. New Orleans Public 
Service. 137 So. 213. 18 LaAPP 36, 
rehearing denied 137 So. 866. 18 La. 
App. 96. 
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ride on the platform and it is has been held that 
in case of a crowd on the platform it may be neg¬ 
ligence to ride in such a position.^® 

The passenger, however, assumes the additional 
risks necessarily incident to his position, arising 
from the proper operation of the car,**^ but not 
those arising from the negligence of the earner;'* 
and it is his duty to exercise reasonable care to pro¬ 
tect himself from injury, commensurate with the 
additional risk assumed,^* and hence, under the cir^ 
cumstances a failure to hold on may constitute such 
negligence as to defeat recovery for resulting in¬ 
jury,*® or there may be contributory negligence 


barring recovery where the passenger was under 
the influence of liquor when riding on the plat- 
form.*i 

Running hoard or steps of vehicle. The ques¬ 
tion of negligence in riding on the running board 
or steps of a street car or other vehicle is usually 
one of fact depending on the circumstances of the 
particular case-*^ It has been held under some 
circumstances to be negligence per se to ride in 
such position,** as where so riding is in violation 
of an ordinance*^ In such a case, the passenger 
assumes the ordinary risks of danger arising from 
such position,*® such as that of being struck by 


TSb DC—Hart v. Capital Tract. Co., 
35 App D C. 502. 

10 C J. p 1148 note 97. 

76L NY —Mullane v. New York City 
R. Co. 99 NYS 798. 51 Misc 24 
—^Tregrear v. Dry Dock, etc., R. Co.. 
14 Abb.Pr. NS. 49. 

10 C J p 1148 note 98 
77- N J —Raeuber v Public Service 
Ry. Co. 98 A. 192, 89 N.J.Law 366. 
10 C J. p 1148 note 99. 

78l DC—Capital Tract Co. v. 
Brown, 29 App-D C 473, 12 D.RA.. 
N S.. 831, 10 Ann Cas. 813. 

La—^McMaJbLon v. New Orleans R, 
etc, Co.. 53 So. 857, 127 La 544, 
32 LR.A..NS.. 346. 

10 C J. p 1148 note L 
Trnbaia'*>^'>i^ car 

Rule that one voluntarily boarding 
crowded train and standing- on plat¬ 
form without effort to obtain a seat 
cannot assign overcrowding as neg¬ 
ligence, does not prevent recovery by 
street railway passenger injured 
when car jumped tracks owmg to 
overbalance of load.—Landix v New 
Orleans Ry. & Light Co., 73 So. 668, 
110 La. 529. 

79- NC—Wagner v. Atlantic Coast 
Line R. Co., 61 SE. 171, 147 N.C 
315, 19 L.RA,NS.. 1028. 

10 CJ. p 1148 note 2. 

80- Ky—South Covington, etc., R 
Co. V 'Physioc, 92 S.W. 305, 124 
Ky. 153. 29 KyL. 14. 

10 C J p 1148 note 3. 

81- Ill —JBemer v. East St. Louis 
& S. Ry. Co., 207 Ill App. 544 

82- Cal.—Ivancich v. Davies. 199 P. 
784. 186 Cal. 520. 

Ga—^Bailey v Georgria Ry. & Pow¬ 
er Co, 124 S.E. 907, 32 GaJlpp 
793. 

Pa—^Little V. West Penn Railways 
Co, 29 PaDist. 826. 

R.I.—Capuono v. Rhode Island Co, 
102 A. 721 

10 C J. p 1148 note 4. 

To gain r^ef from nausea 

A railroad was not liable for in 
juries sustained by passenger who. 
to relieve himself of nausea, got on 


lower back step of car on side away 
from station, which was not pas¬ 
senger’s destination, and fell when 
tram was started with a violent 
jerk, where passenger made no ef¬ 
fort to make use of toilet which was 
temporarily occupied, nor to find an 
unoccupied toilet m another car, and 
passenger was not generally obliged 
to leave tram to relieve himself of 
his nauseA—Saveli v. Southern Ry. 
Co. CCJLGa, 93 F.2d 377. 114 A.L 
R. 1261. 

83- I^a.—Matthews v. New Orleans 
Public Service, Inc., 8 LaApp. 463. 
Mass.—Daley v. Boston. R. B. & L 
R. Co., 134 NE 376, 241 Mass 78. 
Ohio.—^Martin v. Cmcmnati Traction 
Co. 11 Ohio N.P.,N S., 479. 

10 GJ- p 1144 note 83 Ca], p 1149 
note 5. 

Choosing crowded rn-nni-ng board in 
preference to smoke fiUed car 
A passenger on an electric -tram, 
who to avoid heat and smoke in a 
smoking car, where he had standing 
room, left it and boarded an over¬ 
crowded open car having a side step 
the whole length of it by forcing and 
wedging himself between persons al¬ 
ready standing on the step, was con- 
tributorily negligent as matter of 
law, so as to preclude recovery for 
injuries sustained when he lost his 
balance and fell as the car lurched 
in passmg over a crossing.—^Taylor 
v Bamberger Electric R Co., 220 P. 
695. 62 Utah 552. 

Szcnision train 

Although tram on which he was 
nding was the last one on which his 
excursion ticket was good, it was 
negligence for a ixassenger to ride on 
the steps of the coach, -unless his 
doing so was absolutely unavoidable. 
— ^Hogg V. City, S. & G. Ry. 

Co., 72 So, 705. 139 La 972 

fast mo-ving street car 

Passenger who attempts to stand 
on step of fast moving street car, 
which IS wet with ram, and falls 
and is injured, cannot recover from 
railway, bemg negligent.—Viator v. 
New Orleans Ry. & Light Co., 71 So. 
733. 139 La 439. ' 
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In. face of warnings 

Where a passenger, after warning 
from conductor on other occasions 
that such act was dangerous, stood 
on the lower step and was thrown, 
he was, as matter of law, guilty of 
contributory negligence precluding 
recovery.—Callis v. United Rys. & 
Electric Co, 97 A. 715. 128 Md. 406 
Intoxication 

Intoxicated passenger ndmg on 
running board of taxicab, who fell 
off and was run over by another car. 
was guilty of contributory negligence 
as matter of law.—^Bergsrud v Mary¬ 
land Casualty Co, 229 NW. 655, 201 
Wis 141. 

Room i-nside 

“Riding outside of the car on the 
step is unusual, dangerous, and neg¬ 
ligent if there is room inside.”— 
Matthews v. New Orleans Public 
Seivice, Inc., 8 La.App. 463. 

Six-inch dearance 

A boy eighteen years of age-board¬ 
ing a crowded street car, which he 
could not enter, and standing on a 
step where he knew that there was 
only six mches clearance between 
the car and any other car that would 
pass on the next track, wa*- 'ni t» 
of contributory negligence.—Schmidt 
V. West Penn Rys. Co., 112 A. 22, 
269 Pa 72 

84- Cal—Schultheiss v. Los Angeles 
Ry. Corpoiation, 54 P2d 49, 11 Cal. 
App.2d 525. 

Proximate cause of injnxy 
Where violation of ordinance in 
ndmg on running board of autobus 
approximately contributed to passen¬ 
gers' mjunes, passengers were guilty 
of negligence as matter of law.—^Lor¬ 
ry V. Englander Drayage & Ware¬ 
house Co, 291 P. 467, 108 CaJ-App. 
116 

85- N-J —Brennsm v. Public Service 
Ry. Co. 148 A. 775. 106 N. J Law 
464—^Raeuber v. Public Service Ry. 
Co., 98 A. 192. 

Pa—^Little V West Penn Railways 
Co, 29 PaDisL 826. 

10 C-J. p 1149 note 6. 

Mast exercise care 

Passenger who was thrown from 
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passing cars or objects near the track,*® but he 
does not assume extraordinary risks resulting from 
the carrier’s negligence.*^ 

However, it is not negligence per se to ride on 
the steps or running board, where the vehicle is 
crowded;** and in such cases the passenger may 
assume that the earner will take reasonable pre¬ 
cautions to protect him;** although he himself 
must exercise care commensurate to the situation.*® 
Where a passenger ran for a train and then re¬ 
mained on the steps to catch his breath and was 
struck by an object near the track, it was held that 
his action was not barred by a statute relating to 
a railroad’s nonliability for injuries resulting from 
a passenger’s going on or remaining on a platform 
in violation of regulations, nor by a statute relat¬ 
ing to trespassers on tracks and declaring the rule 
as to persons jumping on or off car while in mo- 
tion.*i 

§ 799- Pleading 

General rules control as to the sufficiency of plead¬ 


ing contributory negligence of a passenger, and as to 
the issues, proof, and variance in cases involving such 
matter. 

As already stated in § 761 supra, the rule in some 
states is that plaintiff must aver freedom from con¬ 
tributory negligence, while in others such negli¬ 
gence is to be pleaded by defendant to defeat plain¬ 
tiffs recovery. 

Sufficiency of pleading. According to some au¬ 
thorities a general averment of contributory negli¬ 
gence without specifying the acts constituting it is 
sufficient.** Other authorities, however, hoM that 
all the facts constituting the contributory negli¬ 
gence must be set out,** including the causal con¬ 
nection between such negligence and the injury 
complained of;*^ and a mere general statement 
that the injury resulted from contributory negli¬ 
gence is not sufficient.*® A plea of contributory 
negligence should, it has been held, concede the 
negligence of defendant, since the plea is by way of 
confession and avoidance,*® and the plea of con¬ 
tributory negligence need not deny, and may even 


step of car by sudden jerk of train 
was required to exercise ordinary 
care for his own safety.—Saveli v. 
Southern Ry. Co.. C.CA.Ga., 93 I’2d 
377, 114 A.L. R 1261. 

8& Ohio —^Martin v Cincinnati 

Traction Co., 11 Ohio N-P.,N.S, 479 
10 C-J. P 1149 note 7. 

87- Ohio.—Cincinnati Traction Co v. 

Bachman. 16 Ohio App 129. 

10 C.J. p 1149 note 8. 

88. Ind—Prank Bird Transfer Co 
V. Morrow, 72 N.E 189, 36 Ind.App- 
305 

Mich.—Moms v. Detroit United Ry, 
193 NW 871, 223 Mich. 264, citing 
Corpus Juris with approval. 

Pa.—^Liittle V West Penn Railways 
Co., 29 PaDist. 826. 

10 C J. p 1149 note 9. 

Jitney 

It was not negligence as a matter 
of law to ride on the running board 
of an mclosed jitney bus, where 
the bus was crowded and the iias- 
senger could not get inside the en¬ 
trance—^Ivancich v. Davies, 199 P. 
784. 186 Cal 520 

89. Ohio —Cmcinnati Traction Co. v. 
Bachman. 16 Ohio App 129. 

Pa —^Little V. West Penn Railways 
Co.. 29 PaDist. 826 
10 C J. p 1150 note 10. 

9tti N.T—Ward v. International R. 
Co.. 99 N.E 262, 206 N.T. S3, Ann 
Cas.l914A 1170. i 

10 C J p 1150 note 11. 

PexxnissioiL of carrier 
A passenger who ndes on foot- 
hoard of open street car by permis¬ 
sion of earner must exercise care 
commensurate with the danger of his 


position.—Capuono v. Rhode Island 
Co. R.I.. 102 A 721. 

TTiding backward 

A Jitney bus passenger must use 
ordinary care, but wbether, in a giv¬ 
en case, it was a want of ordinary 
care to ride backward on the run¬ 
ning board, mstead of facing in the 
direction in which the bus was trav¬ 
eling, must be determined by the cir¬ 
cumstances of the case—^Ivancich v- 
Davies, 199 P. 784. 186 Cal. 520. 

91- U S —Lehigh Valley R. Co. v. 
Stevenson, C.CAN.J., 17 P.2d 748. 

92- Ky.—^Louisville & N R Co. v. 
Bland. 188 S W. 468, 171 Ky. 424. 

10 C J. p 1150 note 18. 

93- Ala.—^Birmingham Ry., Light & 
Power Co. v. Hunt, 76 So. 918, 200 
Ala. 560. 

10 C.X p 1150 note 19. 

iieid sufficieut 

(1) In passenger's action for inju¬ 
ries, plea that plaintiff negligently 
stepped from the street car mto the 
way of a rapidly approaching motor¬ 
cycle, without looking or listening, 
was sufficient.—Hammett v. i^irming- 
ham Ry, Light & Power Co., 31 So. 
22, 202 Ala 520. 

(2) Allegations of fact showing 
that plaintiff passenger's negligence 
was sole cause of her injury would 
amount to a specific denial of allega¬ 
tion that defendant's negligence was 
the proximate cause, and might 
amount to a plea of contributory 
negligence.—^Haight v. Omaha & C. 
B. St. Ry. Co, 166 NW. 248. 101 
Neb. 841. 

10 C.J p 1150 note 19 [a]. 

Piercing heia insufficient 

(1) In action for injuries to pas- 

1584 


senger by falling over baggage plac¬ 
ed in aisle of car by passenger, plea 
of contributory negligence, allegmg 
that plaintiff negligently failed to 
look out for a suitcase while walk¬ 
ing in said aisle, but not showing 
a duty to look* was bad on demurrer 
because failing to aver facts suffi¬ 
cient to show the particular contrib¬ 
utory negligence set up as a defense. 
—Atkinson v. Dean, 73 So. 479, 198 
Ala. 262. 

(2) In action for passenger's death, 
where it was claimed railroad com¬ 
pany was negligent in exposing him 
to draft when ill, it was held that 
answer did not raise question of neg¬ 
ligence of passenger in making, and 
of his medical adviser in advising, 
the tnp—Chicago, B. & Q. R Co. v. 
Schrimpf, Mum., 236 F. 200, 149 CC. 
A 390. 

(3) Plea alleging passenger was 
negligent in undertaking to leave 
tram after failing to do so while 
tram stopped, was insufficient to 
show contributory negligence.—St. 
Louis & S. F Ry. Co. v. Mills, 124 So. 
231. 220 Ala 107. 

10 C J. p 1150 note 19 [b]. 

94ii Ala—Birmingham R, etc., Co. 
V. Girod, 51 So. 242, 164 Ala. 10, 
137 Am S R 17. 

10 C J. p 1151 note 20. 

95. Ala—^Birmingham R Light, etc., 
Co. V. Lee, 45 So. 292, 153 Ala. 
79. 

96. CaL—Harrell v Fresno Traction 
Co., 163 P. 504, 32 CaLApp. 510. 

TOTse of general 

An answer consisting of a general 
denial, with allegration that plaintiff 
was injured after he had alighted 
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expressly admit, the negligence charged by plam- 
tiff,®^ although it has also been held that under 
progressive precedent and a fair and hberal con¬ 
struction of pleadings the doctrine that a plea of 
contributory negligence of a passenger is one in 
confession and avoidance should be discarded, and 
that the carrier may properly deny his own negli¬ 
gence and at the same time aver that the passen¬ 
ger’s negligence was the sole cause of his inju¬ 
ries.®® Where a count charges simple neghgence, 
a plea setting up contributory negligence is not de¬ 
murrable, although the count contains language in- 
dicatmg willfulness or wantonness.®® A plea that 
plaintiff assumed the risk of injury in doing cer- 
tam acts is improper, where such acts are covered 
by a general denial,^ or by a plea of contributory 
negligence and if it is the intention of such a 
plea to set up that the injury to the passenger could 
not have been avoided by the exercise of the care 
incumbent on the carrier, and that the danger was 
obvious or known to the passenger, such facts 
should be alleged.® 

A replication or reply denying the passenger’s 
contributory negligence generally without denying 
the particular facts alleged in the answer is suffi¬ 
cient^ 

Issues, proof, and variance. Under general rules 
the matters to be considered and the evidence of¬ 
fered on the issue of contributory negligence must 
be limited to the issues made by the pleadings.® 
Where the burden with reference to contributory 
negligence is regarded as resting on plaintiff, then 

from street car. does not put m is¬ 
sue contributory negligence, it not 
being a plea in confession and avoid¬ 
ance —Harrell v. Fresno Traction Co., 

163 P. 504, 32 Cal App 510 

97- Ala—^Birmingbam R, etc, Co 
V, Yates. 53 So. 915. 168 Ala. 381 

98- Or—Wallace v Portland Ry., 
liight & Power Co., 204 P. 147, 

103 Or. 68. 

99- Ala —^Birmingham R Light, etc., 

Co. V- Wright. 44 So. 1037. 153 Ala- 
99. 

1- Mo.—Parks v. St. Louis, etc., R. 

Co, 77 SW. 70. 178 Mo. 108, 101 
AmS.R 425. 

10 C J p 1151 note 24. • 

SL Mo.—^Parks v. St. Louis, etc., R. 

Co, supra. 

8. Mo.—^Parks v. St. Louis, etc., R. 

Co. supra. 

4- Ky —Louisville, etc., R. Co. v. 

Wolfe, 80, Ky 82, 3 Ky.L 576. 

5- Ga—^Macon, etc, R. Co v. Ander¬ 
son. 49 SE. 791, 121 Ga. 666—Sa¬ 
vannah Electric Co. v Fosterling, 

84 S.E. 976, 16 Ga.App. 196. 

10 C J. p 1151 note 29. 
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defendant may introduce evidence of such negli¬ 
gence under a general denial;® but where contrib¬ 
utory negligence is treated as an affirmative de¬ 
fense, it should be pleaded specially,^ unless it ap¬ 
pears from plaintiffs own pleading or proof.® 

§ 800. Presumptions and Burden of Proof 

Although there is contrary authority, it is generally 
held that a passenger is, in the absence of countervailing 
evidence, presumed to have been in the exercise of due 
care for his own safety, and that the burden rests on 
the carrier to prove contributory negligence. 

In some jurisdictions, in order to recover for an 
injury alleged to have been caused to a passenger 
by the negligence of the carrier, plaintiff must show 
that he was in the exercise of due care with re¬ 
spect to the occurrence from which the injury 
arose; in other words, the burden rests on plain¬ 
tiff to show that he was not g^ty of contributory 
negligence,® unless the action is for a willful or 
intentional injury but where plaintiff rebuts any 
presumption of negligence on his part, it is then m- 
cumbent on defendant to show contributory neg¬ 
ligence.^^ 

In other jurisdictions, and in some cases under 
the influence of statutory provisions changing the 
former rule, contributory negligence on the part of 
the passenger is regarded as a matter of defense, 
and where negligence on the part of the carrier re¬ 
sulting in injury to the passenger is shown, and 
contributory negligence is not involved in the facts 
alleged and proved by the passenger, the burden of 
proving contributory negligence is on the carrier;^® 

7- Mo.—Zimmerman v. EAnsas City 
Public Service Co, 41 S.W2d 579. 
226 Mo.App 369. 

10 C J. p 1151 note 31. 

& Mo.—Allen v. St. Louis Transit 
Co. 81 SW. 1142, 183 Mo. 411. 

10 C J. p 1151 note 32. 

9- Mass—Hurley v. New York, N 
H. & H. R. Co.. 146 NE. 235. 251 
Mass 53. 

Mich.—Selman v. City of Detroit. 278 
N W. 112, 283 Mich. 413. 

N Y —^Meyers v. Hines, 191 N Y.S. 
773, 199 App Div. 594—Griffith v. 
Longr Island R. Co . 132 N Y.S 641, 
147 App Div. 693, appeal granted 
133 N^S 1124, 148 App Div. 929. 
10 C J. p 1151 note 34- 
m. Ind—Conner v. Citizens’ St R. 

Co., 45 NE 662, 146 Ind. 430. 

11- Iowa.—^Raymond v. Burlington, 
etc. R. Co.. 21 NW. 495. 65 Iowa 
152. 

12L U S —Young V. Baldwin, C.C A. 
Ark., 84 P.2d 841—^Barmen v. Bar¬ 
ber, Ohio, 247 F. 1, 159 C.CA 219, 
certiorari demed 38 S.Ct. 335, 246 
US. 666. 62 LEd. 929. 

Ala.—Alabama Great Southern R. Co- 


IHsoovared peril 

Allegations that railroad employees 
negligently failed to stop train when 
they discovered passenger, having 
alighted to retrieve hat, was m posi¬ 
tion of penl in trying to reboard 
train, were sufficient to raise issue 
of discovered peril as against gen¬ 
eral demurrer.—^Teal v. Southern Pac. 
Ry. Co., TexCiv.App., 31 SW2d 337, 
error refused—10 C.J. p 1151 note 29 
[a]. 

Rvldence of attempt to board traiiL at 
r^rnbuc stop 

Evidence that plaintiff, injured by 
defendant railroad, was attempting 
to board the train at a regular stop¬ 
ping place, was admissible as to care 
exercised by ber m view of defend¬ 
ant’s plea of the general issue with 
leave to give in evidence any matter 
that would he a good defense if spe¬ 
cially pleaded, and contending that 
plaintiff was negligent.—Louisville & 
N R. Co. V. Holmes, 87 So 574, 205 
Ala 47. 

6. S C-—Kennedy v. Southern R. Co., 

38 S.E. 169. 59 SC 535. 

10 C.J. p 1151 note 30. 
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and this rule applies, although the passenger in his 
complaint negatives contributory negligence,'^^ al¬ 
though where plaintifFs own pleadings or proof 
raise a presumption of the passenger’s contributory 
negligence, the burden then rests on him to remove 
such presumption by showing his freedom from 
contributory negligence.^^ Where a passenger sus¬ 
tains injury while riding on the platform of a car, 
the burden rests on him to prove that it was not 
reasonably practicable for him to go inside.^® 

Presumptions. There is a presumption against 
the negligence^® or suicide^^ of a passenger, and in 
the absence of evidence to the contrary the law pre¬ 
sumes that he exercised reasonable care and cau¬ 
tion to avoid injury,^® although the presumption 
against contributory negligence of the passenger 
will not take the place of affirmative proof of the 
negligence of the carrier.^® Where it is necessary, 
customary, or convenient for passengers to cross 


tracks at railroad stations, the mere crossing of the 
track will not raise a presumption of the passen¬ 
ger’s negligence nor will a presumption of the 
passenger’s negligence arise from the fact that he 
fell from a street car.^i. On the other hand, where 
the various trainmen have all climbed aboard a 
waiting train, to the prospective passenger’s knowl¬ 
edge, and where the latter is familiar with the usu¬ 
al conditions preliminary to starting, it has been 
held that a presumption arises that he knows the 
signal to start has been given,22 and under stat¬ 
utes providing that any person injured while jump¬ 
ing on or off a moving train shall be deemed to 
have contributed to the accident, the boarding or 
alighting from a moving train raises a presumption 
of the passenger’s negligence.^® 

Rules of carrier and functions of officers. A pas¬ 
senger is presumed to have knowledge of the rules 
of the earner which have properly been posted or 


V Hunt, 86 So. 97, 17 Ala.App 566, 
certiorari granted Ex parte Ala-' 
bama Great Southern R. Co, 86 So. 
100. 204 Ala. 504. 

Ind-—Pittsburgh. C.. C. & St Ii. Ry. 
Co. V Friend. 142 N E 709, 194 Ind. 
579, rehearing overruled 143 N.E. 
879. 194 Ind. 579—Louisville & 
Southern Indiana Traction Co. v. 
MiUer, 142 NE. 410, 82 Ind.App. 
344—^Public Utilities Co v. White- 
head, 134 N.E. 894, 78 IndApp. 
85. 

Iia.—Cusimano v. New Orleans Pub¬ 
lic Service, 127 So. 376, 170 La 95, 
reversing 122 So. 903, 12 La.App. 
586—Hopkins v New Orleans Ry 
& Light Co., 90 So. 512, 150 La. 61, 
19 AL.R 1362—Gaines v. Teche 
Lines, App, 176 So 134—^Rizzo v. 
New Orleans Ry & Light Co., 7 La 
App. 686. 

Md.—^Baltimore & O. R Co. v. Davis, 
137 A. 30, 152 Md. 427. 

Mo.—Gurtman v. Lusk, 208 SW. 61- 
Neb—^Haight V. Omaha & C B St 
Ry. Co.. 166 NW. 248, lOl Neb 
841. 

Tex.—^Texas Electric Ry. v. Hooks, 
CivA.pp., 211 S.W. 654, dismissed 
for want of jurisdiction—Wells 
Fargo & Co. v. Lowery, Civ.App., 
197 S.W 605, error refused. 

But m Texas it has also been held 
that plaintiff suing for death of ice¬ 
man from fall on customer’s defec¬ 
tive elevator, had burden of proof 
as to contributory negligence.—^Texas 
Employers' Ins. Ass’n v. Chocolate 
Shop, Tex.Civ App., 30 S.W.2d 416, 
afSnned, Com.App, 44 SW.2d 989— 
10 C J p 1152 notes 37, 40. 

AUghtmg passenger 

(1) Burden is on street railway 
carrier to establish affirmatively con¬ 
tributory negligence of passenger in¬ 
jured on alighting from street car. 


—^Thomas v Shreveport Rys. Co., 127 
So 119, 13 La.App. 212 

(2) Street railway had burden of 
proving contributory negligence of 
passenger who stepped ofiE car mto 
rut of ice—Wilson v. Berlin St. Ry., 
149 A 602, 84 N.H 285. 

Defective approach to station. 

In action for injuries sustained by 
prospective passenger because of de¬ 
fects in approach to station platform, 
defendant had the burden of showmg 
contributory negligence—GurtTnan v. 
Lusk, Mo., 208 SW. 6L 
Defective car door 

Burden was on railway company to 
prove fault of injured postal clerk, 
relieving it of liability for negligence 
in fumishmg mail car with defective 
door.—Baltimore & O. R. Co. v. Da¬ 
vis, 137 A_ 30. 152 Md 427. 

palling glass 

In street railway passenger’s ac¬ 
tion for injury from glass falling 
while closing window, company had 
burden of showing contributory neg¬ 
ligence —^Russell V. Public Service 
Ry Co, 139 A- 322, 104 N.JLaw 34. 

Unheated waiting room 

Burden of proving contributory 
negligence was properly placed on 
railroad failmg to heat waiting room, 
petition and evidence not establishing 
prima facie plaintifEs’ negligence as 
matter of law.—Gulf, C & S F. Ry. 
Co. V- Williams, Tex.Civ App., 290 
SW. 846 

ITse of street car straps or holds 

In action for injuries sustained by 
street car passenger because of car’s 
sudden jerk, street railroad compa¬ 
ny had burden to prove that passen¬ 
ger did not hold onto handholds in 
car —^Dallas Railway & Terminal 
Co. V. Hams, Tex.Civ.App, 81 S-W. 
2d 716. 


13- U S-—Fitchburg R Co. v. Nich¬ 
ols, Mass, 85 F. 945, 29 C.C.A 500 
10 C J. p 1152 note 39. 

14. Ohio.—^Fnedberger v. Baltimore 
& O S. W. R Co.. 9 Ohio App. 173 

10 C J p 1152 note 41. 

15. Pa.—Elmer v. Pittsburgh Rys 
Co., 96 A. 1054, 251 Pa. 505. 

16. N.J —^Jackson v. Delaware, L 
& W. R Co., 170 A. 22. Ill N.J. 
Law 487. 

17. Mo—Daly v. Pryor, 198 S.W. 91, 
197 Mo App. 583. 

N J.—^Jackson v. Delaware, L. & W. 
R Co, 170 A. 22', 111 N JLaw 487. 

18., Mo—^Daly v. Pryor, 198 SW 
91. 197 Mo.App. 583. 

10 C J. p 1152 note 38. 

19- Mo.—^Daly v. Pryor, supra. 

'20. CaL—Wilkmson v. United Rail¬ 
roads of San Francisco, 232 P. 131, 
195 Cal. 185. 

21. Cal —Goldstein v. United Rail¬ 
roads of San Francisco, 202 P. 155, 
54 Cal.App. 322. 

Proper -ma.nqg'eiuent of car as very 
fact in issue 

Where a passenger was injured by 
a fall from a street car which she al¬ 
leged was caused by a sudden start 
or jerk of the car, which defendant 
denied, defendant was not entitled 
to inference of negligence on the 
part of plamtifiE from the mere fact 
of injury and on the assumption 
that the car was properly managed, 
that being a fact in issue.—Goldstem 
V. United Railroads of San Francisco, 
202 P. 155, 54 CaLApp. 322 

22. IlL—^Poote V. Chicago, N. S. 
& M. R Co., 256 HI App. 581. 

23. N.J —Zelman v Pennsylvania R 
Co., 107 A. 442, 93 N J.Law 57. 
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otherwise published, and the burden of proving ig¬ 
norance thereof devolves on plaintiff,^^ as does al¬ 
so the burden of proving a waiver of such rules.^® 
He IS also presumed to have knowledge of the func¬ 
tions of the usual officers employed by railroad com¬ 
panies.^® 

Injury avoidable notwithstanding contributory 
negligence. The burden of proving that the carrier 
by reasonable care could have avoided injury to the 
passenger after the peril to him was discovered, 
and notwithstanding that he was guilty of contrib¬ 
utory negligence, is on plaintiff.^^ 

§ 801. Adxxiissibility of Evidence 

Subject to general rules governing the admissibility 
of evidence, it is ordinarily proper to introduce on the 


issue of a passenger's contributory negligence evidence 
of the circumstances and surroundings attending the ac¬ 
cident, such as the failure of others to apprehend the 
approach of danger and the age and sex of the inj'ured 
passenger. 

General rules controlling admissibility of evi¬ 
dence in civil cases govern the admissibility of 
evidence bearing on a passenger's contributory neg¬ 
ligence in actions for injuries brought against a 
carrier.^® In respect of the issue of contributory 
negligence, evidence is admissible relative to the 
circumstances attending the injury,29 such as the 
age and sex of the injured passenger,^® his knowl¬ 
edge of signals given,®i failure of others to appre¬ 
hend the approach of danger,^^ rocking of the 
vehicle,^^ and the surroundings at the place of the 
injury, and the passenger’s familiarity, or lack of 
it, thcrewith-^^ 


24. Miss.—Soutliem IL Co. v. Ken¬ 
drick, 40 Miss. 374. 90 Am.D. 332. 

10 C J. p 1153 note 42. 

25. Iowa.—Young v. Cliicago, etc., R. 
Co, 69 N.W. 682, 100 Iowa 357. 

26 . D.C.—Dye v. Virginia Midland 
R. Co. 20 D CL 63. 

27- Ark—St. Louis, etc, R. Co. v. 

Watson, 134 SWL 949. 97 Ark 560. 
Va.—Riclunond Passenger, etc., Co. v. 

Allen, 43 S.B. 356, 101 Va. 200. 

28 . Ala.—Dixie Stage Lines v. An¬ 
derson, 134 So 23, 222 Ala. 673. 

10 C J. p 1153 note 48. 

City oid^^a^co 

In action for injuries sustained 
when passenger was attempting to 
board street car, ordinances Tnaking 
it unlawful to board movmg sti^eet 
cars or ride on car steps was ad¬ 
missible, in view of uncontradicted 
testimony that street car was m mo¬ 
tion when passenger attempted to 
board it—Schultheiss v. Los Angeles 
Ry. Corporation, 54 P.2d 49, 11 CaL 
App 2d 525—^10 C J. p 1153 note 48 
[dl 

Company rule 

Unless rule of company excluding 
passengers from motorman’s cab was 
to promote the safety of passengers, 
and Its existence brought to the 
knowledge of plaintiff, injured by col¬ 
lision while riding in cab, rule was 
inadmissible.—Bassett v. Milwaukee 
Northern Ry. Co., 170 N.W. 944, 169 
Wis. 152. 

29- CaL—Sellars v. Southern Pac. 

Co.. 166 P. 599. 33 Cal.App. 701. 
Mass —Poppel v Boston Elevated Ry. 

Co, 155 N.E 267. 258 Mass. 389. 
Mo—^Van Leer v. Wells, App, 263 
SW 493. 

10 C. J. p 1153 note 49. 

Catching fingers in elevator door 
In action for injuries sustained 
by fall mto elevator shaft, plaintiffs 
testimony that his fingers caught m 
door, causing him to be precipitated 


into elevator shaft due to defective 
condition of automatic elevator, 
which permitted door to he opened 
when cab was at another floor, should 
have been considered by jury as bear¬ 
ing on the question of contributory 
negligence and as tendmg to rebut 
a presumption of contributory neg¬ 
ligence of plaintiff—Cramer v. Mer- 
gard, 11 NE.2d 108. 56 Ohio App. 
493. 

IntoxLcatioii. 

While voluntary mtoxication of a 
passenger is not per se contributory 
negligence, it may be considered, 
with other facts contributing to the 
injury, m determiniTig whether, with¬ 
out the passenger's negligence, the 
accident would not have happened — 
McDermott v. Louisville & N. R. Co.. 
206 SW. 6. 182 Ky. 22. 

Bemonstrance to driver 

Remonstrances directed to driver 
of bus shortly before accident and' 
remarks of driver that he was doing 
the driving, were admissible.—Dixie 
Stage Lines v. Anderson, 134 So. 23, 
222 Ala. 673. 

30. Cal.—Sellars v. Southern Pac 
Co, 166 P. 599, 33 Cal App. 701. 

31- Mich —Van Sickle v. Grand 
Rapids, G. H. & M. Ry. Co., 182 N. 
W. 132. 213 Mich. 261. 

Decedent’s knowledge of meaning of 
whistles 

In action for death of plaintiff's 
intestate struck by mterurhan car at 
crossing on failure of car to stop 
notwithstanding stop signal given 
car by deceased, where there was tes¬ 
timony that the car, following such 
signal, had blown two blasts of its 
whistle, and where there was tes¬ 
timony that deceased had boarded 
mterurban car from such crossmg 
almost daily for two years, testimony 
as to notice of rules giving meaTimg 
of whistles being posted at such 
crossmg. was admissible to show 
that deceased should have known 
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what the two blasts signified.—Van 
Sickle V. Grand Rapids. G. H. & M. 
Ry. Co, 182 NW. 132, 213 Mich. 261 

3SL Mass—^Poppel v Boston Elevat¬ 
ed Ry. Co, 155 N.E. 267, 250 Mass. 
389. 

Pailnxe of others to see approaching 
car 

Evidence that others, with dece¬ 
dent and motorman on out-bound car, 
did not see in-bound car which struck 
decedent, was material on question 
of due care—Poppel v. Boston Ele¬ 
vated Ry. Co, 155 N.E. 267, 250 Mass 
389. 

33- Mo—Van Leer v. Wells, App.. 

263 S.W. 493. 

Street car 

In action for injuries to passenger 
struck by projecting roof of station 
buildmg as street car passed with 
plaintiff and others standing on foot¬ 
board, testimony that car, because 
of speed, rocked from side to side, 
was admissible as tending to acquit 
plaintiff of contributory negligence m 
leaning out from car.—Van Leer v. 
Wells. Mo.App.. 263 S.W. 493. 

34;. Conn.—BEesse v. Meriden, etc, 
Tramway Co., 54 A- 299, 75 Conn. 
571. 

10 aj. p 1154 note 50. 

Crowded back i^tform 

In action against carrier for pex^ 
sonal injury, evidence as to number 
of passengers on the car, and that 
the back platform was crowded, was 
admissible to show why plamtiff at¬ 
tempted to board front platform in¬ 
stead of the rear end.—Georgia Ry. 
& Power Co. v. Preeney, 96 SE. 575, 
22 Ga App 457. 

Sgn 

In street car passenger’s action for 
injuries, evidence regarding sign re¬ 
questing passengers to be at place 
where plaintiff was when injured 
wl^en they desired to leave, was ad¬ 
missible.—Pickard v. Boston Elevat- 
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It has been held that evidence is admissible as to 
the custom or habits of other passengers under the 
same or similar circumstances but in some cases 
evidence of this character has been held inadmis- 
siblc.36 Evidence of the injured passenger’s hab¬ 
it or usual conduct on other occasions is not ad¬ 
missible as to his conduct at the time of the in- 
jury.^^ 

§ 802. Weight and Sufficiency of Evidence 

General rules governing the weight and sufficiency 
of evidence apply to evidence of a passenger's contribu¬ 
tory negligence, as where such negligence is claiined 
with respect to the conduct of a passenger entering or 


leaving a conveyance or to his actions thereon while it is 
in transit. 

The rules respecting weight and sufficiency of ev¬ 
idence as to contributory negligence generally ap¬ 
ply in actions by a passenger against a carrier.38 
The evidence in particular cases has been held suf- 
ficient^^ or insufficient^® to show contributory neg¬ 
ligence of a passenger, or sufficient^! or insuffi- 
cient^^ affirmatively to show that the passenger was 
in the exercise of due care, as where evidence was 
held sufficient or insufficient to show contributory 
negligence in crossing tracks^S or a highway,^^ qj- 
in respect of an injury from a door,^® or in the use 
of a station or its approaches,^® or to show that the 


ed TLy. Co., 166 NE. 561, 267 Mass. 
133 

35- Ga.—Auld V. Southern it. Co., 
71 SE 426, 136 Ga 266, 37 LiRA-, 
NS. 518 

10 C J. p 1154 note 51. 

36- Ky —^Hayden v. Chicago, etc, R 
Co. 170 SW. 200, 160 Ky. 836. Lu 
RA1915C 181. 

10 C J. P 1154 note 52. 

37. NH—Eaton v. Boston, etc., R 
Co 40 A 112, 67 NH. 422. 

10 C J. p 1154 note 53. 

33. Conn.—^Kruck v. Connecticut Co.. 

80 A. 162. 84 Conn 401. 

10 C J p 1155 note 57. 

Testimony of eyewitnesses as con¬ 
trolling' 

Evidence as to surroundings at 
crossing are important in case of 
conflict in evidence, or where there 
are no eyewitnesses, hut where there 
are eyewitnesses of an accident to 
a person waiting for the tram, their 
testimony is necessarily controlhng. 
—Kent v Ogden, L. & I. Ry. Co., 167 
P. 666, 50 Utah 328. 

39. Cal.—Gk)re v. Market Street Ry. 

Co., 48 P 2d 2. 4 Cal.2d 154. 

Mass —^Notaro v. Boston Elevated 
Ry. Co, 173 N.E. 431. 273 Mass. 
296. 

Okl—St Louis & S P. Ry. Co. v 
Manley, 189 P. 177. 78 Okl. 59. 
Pa—^Lynn v. Pittsburgh & L E. R 
Co. 110 A. 271, 267 Pa 41 See 
Moss V. Blue Ridge Transporta¬ 
tion Co. 30 PaDist & Co. 154. 
Tex—Stiles v. Union Terminal Co, 
1 S W 2d 947, error refused. 

W.Va—Nutter v Chesapeake & O 
Ry. Co., 166 SE 815. 113 W.Va 
94. 

Wis —Karshian v. Milwaukee Elec¬ 
tric Ry. & Light Co. 212 N.W. 643, 
192 Wis 269. 

10 C J. p 1155 note 57 [a]. 

4a U S —Chicago, B & Q R Co. v. 
Schnmpf, Mmu, 236 P 200, 149 C- 
C.A 390 

Cal—^TTammond v. Paciflc Electric 
Ry Co, 164 P. 50. 32 Cal.App. 756. 
Mich —^Rice v Michigan Ry. Co., 
175 N.W. 454, 208 Mich. 123- 


Minn.—^Falk v. Chicago & N. W. Ry 
Co, 157 N.W 904, 133 Minn 41 
N.Y—^Keilt V. Staten Island Rapid 
Transit Co. 27 N.Y S. 847, 75 Hun 
579. 58 NT St. 738 
10 C J p 1155 note 57 [bj. 

ConditioiL to make trip 

In action against railroad company 
for death of passenger, who was in 
weakened condition when he started 
on 3 oumey, evidence was insuflBlcient 
to show that passenger, who was 
exposed and chilled through negli¬ 
gence of company, was not in con¬ 
dition to make the tnp—Chicago, B. 
& Q. R. Co V Schrimpf, Mmn, 236 
P 200. 149 C C A. 390. 

41- Cal.—Hartje v. Olcott, 3 P 2d 
340, 116 CalApp 712. 

Ill—White v. Chicago P. & St. L. 

R Co, 196 HI App. 459, 

By —^Louisville & N. R. Co v. Priddy, 
71 S.W 2d 39, 254 Ky. 173 
SignniiT^ in pxescxihed manTier 

In an action for the death of a 
man who was intending to board an 
mterurban car at mght, evidence 
which tended to show that he at¬ 
tempted to signal the car in the pre¬ 
scribed manner and was killed be¬ 
fore he could reach safety, was suf¬ 
ficient to warrant the jury in finding 
that he was not contnbutorily negli¬ 
gent.—Carlisle v. Davenport & M Ry. 
Co., 176 NW 699. 188 Iowa 676. 

42- N.T.—^Ruppenthal v. Nassau 
Electric R Co, 181 N.T S 617, 
191 AppDiv. 487. 

Absence of nurse’s n^ligence not 
shown 

In action against street railway for 
injuries to boy of five and one half 
years, on car with his brother and 
in charge of a nurse, when he jumped 
from front platform after his broth¬ 
er and had his leg run over, evidence 
wa^s insufl&cient to sustain finding of 
negligence of motorman and conduc¬ 
tor, and of absence of contributory 
negligence of the nurse —^Longacre v. 
Tonkers R Co., 182 N.YS 373, 191 
App Div. 770. 

43- Mo —Sugarwater v. Flenung, 293 
S.W. 111, 316 Mo 742. 
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NT.—^Ruppenthal v. Nassau Electric 
R Co, 181 N.TS. 617, 191 App 
Div. 487. 

Va—^Hendricks v Virginia Electric 
& Power Co, 172 S E 160, 161 Va. 
793—Washingrton-Virginia Ry Co 
V Struder. Ill S.E. 239, 132 Va 
368. 

WVa—^Nutter v Chesapeake & O 
Ry. Co, 166 SB. 815, 113 TV.Va. 94 
Stepping in front of approaching car 
Evidence that prospective passen¬ 
ger was watching approaching car 
at all times and that, although ears 
had frequently not stopped for her 
on signal, she proceeded across track 
in front of on-coming car, which 
did not slacken speed, in order that 
she might board it at safety station, 
showed such contributory negligence 
as to bar recovery against street car 
company.—Gore v. Market Street Ry 
Co. 48 P.2d 2. 4 Cal.2d 154. 

44.' Cal—Sanchez v. Pacific Auto 
Stages, 2 P 2d 845. 116 Cal.App. 
392. 

Accompanied by carrier’s agent 
Evidence sustained the verdict that 
a passenger who, having started 
across highway accompanied by bus 
company's agent for purpose of 
reaching bus, did not look to left or 
right, was not contnbutorily negli¬ 
gent—Sanchez v. Pacific Auto Stag¬ 
es, 2 P2d 845. 116 CalApp. 392. 

45- Cal.—Hartje v. Olcott, 3 P 2d 
340, 116 CalApp 712 
Ky.—^Louisville & N R Co. v. Pnd- 
dy, 71 SW2d 39. 254 Ky. 173 

46. Mo—Gurtman v. Lusk, 208 SW 
61. 

Tex—Stiles v. Union Terminal Co, 
Civ App., 1 S W 2d 947, error refus¬ 
ed—^Fort Worth & D C Ry Co v 
Kidwell, Civ App, 249 S W. 303, 
certified questions answered 245 
SW 667, 112 Tex 89. 

Disobeying instructions 

In action for mjunes sustamed 
when bus passenger, seeking rest 
room in bus station, entered wrong 
door and fell down basement stair¬ 
way, evidence was held to sustain 
flndmg that passenger was negligent 
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passenger’s negligence was the proximate cause of 
his iniury.47 

Entering conveyance. A preponderance of the 
evidence is necessary to prove or disprove contrib¬ 
utory negligence in entering or boarding a car or 
conveyance,^® and in the notes below will be found 
reference to cases ivherein the evidence was held 
sufficient^® or insufficient^® to show the passen¬ 
ger’s contributory negligence in boarding or en¬ 
tering a vehicle, as in the case of a moving vehi¬ 


cle,or one with ice-coated steps,®® or wherein the 
evidence has been held insufficient to bring the case 
of a boarding passenger within the last clear 
chance doctrine.®® 

Contributory negligence while in transit. Where 
there is a claim of contributoiy negligence of the 
passenger while in transit, such claim should be 
proved by a preponderance of the evidence,®^ and 
the evidence in particular cases has been held suf¬ 
ficient®® or insufficient®® to show the contributory 


in entering basement door, and in 
failing to follow directions of bus 
driver.—Crow v. Southwestern 

Transp Co, TexCivApp., 73 S.W.2d 
607, error refused. 

Paaltixe to see hole 

Evidence did not show conclusively 
that plaintiff was negligent in not 
seemg a hole in the approach to the 
station platform, or in not looking 
for it—Gurtman v. Lusk, Mo, 208 
SW 61. 

Icy platform 

Evidence did not conclusively show 
negligence of passenger, falling on 
icy platform in proceeding to tram. 
—^Byron v. Boston & M. B. R., 136 
A, 250, 82 N.H 434. 

47. NT—Hoffman v. EMis, 174 N 
Y.S 362, 106 Misc- 283. 

10 C J. p 1155 note 58. 

Sole pxo'sriTnate canse 

Evidence showing prospective pas¬ 
senger crossed car Ime directly in 
front of approaching street car, and 
was run over, established contribu¬ 
tory negligence as sole proximate 
cause of injuries.—^Hendricks v. Vir¬ 
ginia Electric & Power Co., 172 S.B 
160, 161 Va. 793. 

48. Mo—^New V. St. Louis, etc., H 
Co.'S9 SW. 1043. 114 Mo.App 379. 

NT.—Wallace v. Third Ave. R. Co., 
55 NTS 132. 36 App.Div. 57. 

10 C.J p 1155 note 59. 

49. Cal—Gaskill v. Pacific Electric 
Ry. Co., 159 P. 200, 30 CalApp. 
693. 

m.—^Foote V. Chicago, N S & M R. 
Co. 256 Ill-App. 581. See Baitty 
V Toledo, P. & W. Ry. Co, 196 HI. 
App 225 

La.—^Murtes v. New Orleans Public 
Service, App. 158 So 260 
Mass —Gerber v New Tork Cent 
R R. 192 NE. 837, 288 Mass. 318 
Va—Washmgton-Virginia Ry. Co v. 

Struder, 111 S.E. 239, 132 Va. 368 
10 C J p 1155 note 59 [a]. 

Street car 

La.—Murtes v. New Orleans Public 
Service. App., 158 So. 260. 

Train. 

Cal—Gaskill v. Pacific Electric Ry. 

Co. 159 P. 200. 30 CalApp 593. 
Mass.—Gerber v. New Tork Cent. 
R. R, 192 N.E 837, 288 Mass. 318. 


N J.—Lozier v. Delaware, L & W. 
R. Co, 130 A. 454. 3 NJ.Misc 988- 

oversize shoes 

In an action for injuries to a street 
car passenger dressed m clown’s cos¬ 
tume hy the sudden stopping of a 
street car, evidence was sufficient 
to warrant a finding that in wearing 
a pair of heavy shoes, several sizes 
too large, he was gruilty of negligence 
which proximately contributed to the 
injury.—Neal v. Nortbem Texas 
Traction Co, Tex Civ.App, 258 S.W- 
877. 

Wet step 

Evidence that step of tram was 
wet, unknown to passenger slipping 
thereon in daytime, authorized infer¬ 
ence that passenger could have 
avoided slipping by exercising care 
—^Pitner v Soutbem Ry. Co, 141 S 
E 670, 37 GaApp. 722. 

Street car 

Cal-—^Morrissey v. City and County 
of San Francisco, 286 P. 433, 104 
CalApp. 536 

5ffci Cal-—White v Red Mountain 
Fruit Co, 199 P. 318. 186 Cal 335. 
Ill,—Sage V. Johnson, 205 HI.App. 
85. 

Mo—^Hayward v People’s Motorbus 
Co. of St. Louis, App, 1 S.W 2d 
252. 

NT—^Altberger v. New Tork Consol. 

R Co , 162 N.T.S. 739 
Tex —Texas Midland R Co v. Truss, 
Civ.App, 186 S.W. 249, error re¬ 
fused. 

10 C J p 1155 note 59 fb]. 

Bus 

Evidence was held to eliminate 
question of contributory negligence 
as showing injury by premature 
starting of bus, not m attempt to 
board moving bus—Haj^ard v Peo¬ 
ple’s Motorbus Co. of St. Louis, Mo. 
App.. 1 S.W.2d 252. 

Blevator 

Elvidence was insufficient to show 
that plaintiff, injured by an elevator 
starting up as she stepped mto it, 
was guilty of contributory negli¬ 
gence.—White V Red Mountain Fruit 
Co, 199 P. 318. 186 Cal 335 

51. Cal.—Momssey v. City and 
County of San Francisco, 286 F. 
433, 104 CalApp. 536~Gaskill v. 
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Pacific Electric Ry Co.„ 159 P 200, 
30 Cal App 593 

La—^Murtes v. New Orleans Public 
Service, App., 158 So 260. 

Mass —Gerber v New Tork Cent. 
R R. 192 NE 837, 288 Mass 
318. 

N J —^Lozier v Delaware, L & W. 
R Co, 130 A 454. 3 NJ.Misc. 

988 

10 CJ. p 1155 note 59 [a] (2). [b] 
( 2 ) 

52. N T —^Furiati v Brooklyn & 
Queens Transit Corporation, 296 
NTS 913, 251 AppDiv. 858. 

53. Ala —^Travis v Alabama Great 
Southern R. Co.. 73 So 983. 199 
Ala 38. 

Freight car 

Evidence did not bring within the 
last chance doctrine the case of m- 
jury to a passenger when attempting 
to board freight box car going six 
miles an hour—^Travis v Alabama 
Great Southern R. Co, 73 So 983, 
199 Ala 38 

4 

54. Ohio.—Cincinnati, L. & A. Elec St. 
Ry V Lobe, 27 Ohio CirCtR. 138. 

10 C J p 1155 note 61 
Frima facie evidence 

Failure of live stock caretaker to 
ride m caboose while train hy which 
stock was shipped was m motion, as 
required by shipping contract, was 
not pnma facie evidence of contribu¬ 
tory negligence, where derailment 
was caused by wreck—^Heed v. Gum- 
mere, 136 NE. 5, 192 Ind. 227. 

55u La —Nee v New Orleans Pub¬ 
lic Service, 123 So. 135, 11 La 
App. 1. 

Mich—Smith v Peets, 186 NW 397, 
217 Mich 255 

10 CJ. p 1155 note 61 Ca]. 

Unused fiashixght 

Evidence that experienced care¬ 
taker of live stock, m climbing out 
of freight caboose at mght to inspect 
stock, did not use flashlight and fell 
from bridge over which caboose had 
stopped and was injured, was held 
to show contributory negligence bai> 
ring recovery by him.—Gartner v. 
Chicago & N W. Ry, Co, 207 N.W. 
937, 114 Neb. 458. 

56. Colo.—Colorado Springs & In- 
terurban Ry Co v. Reese, 169 P. 
572. 69 Colo. 1. 
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negligence of a passenger in transit, as in the case 
of a passenger riding in an elevator,®^ or traveling 
on the platform, running board, or steps of a bus, 
car, or train.58 

Leaving conveyance. The carrier should prove 
by a preponderance of the evidence the contribu¬ 


tory negligence of a passenger in leaving the con- 
veyance,®® and in the notes below reference is 
made to cases wherein the evidence was held suf¬ 
ficient®® or insufficient®^ to show the contributory 
negligence of a departing passenger, as in the use 
of a stool or alighting step,®^ or of a grab handle,®^ 
or in an attempt to alight from a moving vehicle,®^ 


Ill—^Rowan v. Bartonville Bus Line, 
242 IllApp 451. 

Minn—Johnson v. Evans, 170 N.W. 
220, 141 Minn. 356—Germ v. Chi- 
cagro, M. & St- P. By. Co, 158 N W. 
630. 133 Minn. 395. 

N H.—^Flaherty v. Manchester St. 

By.. 99 A 89. 78 N.H. 254. 

NJ — Gottlieb V. XJzzolino, 167 A. 

26. 11 KJ-Misc. 567 
10 CJ. p 1155 note 61 [b]. | 

Bnmed on Inr^ifincr of cax I 

In mail clerk’s action agamst rail¬ 
road for injuries received from bum 
when thrown by lurch of car against 
uncovered pipe carrying live steam, 
it was held that neither contribu¬ 
tory negligence nor assumption of 
nsk were conclusively shown—Bulin 
V- Great Northern By. Co., 201 NW. 
307, 161 Minn 226 

Seated in car at time of collision 
Evidence that injured passenger 
while sitting in street car was 
thrown on floor, by collision, justified 
finding that passenger was exercis¬ 
ing due care —Cohen v. Eastern Mas¬ 
sachusetts St. By. Co.. 165 N-B. 113, 
266 Mass. 283. 

57. Seel ext'^n^irg beyond platform 
In an action for injuries to a 
wholesaler’s customer riding in an 
unlighted elevator on a dark day, 
evidence was sufficient to warrant 
a finding that he was not gmlty of 
contributory negligence in allowing 
his heel to extend beyond the plat¬ 
form of the elevator.—-’Williams- 
Echols Dry Goods Co v. Wallace, 
219 S.W. 732. 142 Ark. 363. 

5a. Mich—^Murphy v. Manistee By. 

Co. 161 N.W. 876, 194 Mich 595. 
Okl—Chicago, B. I & P. By Co. v. 

Warren. 269 P. 368, 132 Okl. 107. 
Jitney 

In an action for injuries to a 
Jitney bus passenger riding on the 
runmng board, evidence was held to 
warrant a finding that the accident 
was caused by the driver's negli¬ 
gence m driving too close to an ice 
wagon, and an imphed finding that 
plaintiS was not g^uilty of a want of 
ordinary care in the position he as¬ 
sumed on the running board.—^Ivan- 
cich V Davies, 199 P. 784, 186 Cal 
520 

Bespectmg crowded character of ve¬ 
hicle 

(1) Evidence was insufficient to 
show that a train on which decedent 
was nding was so crowded as to 


make absolutely unavoidable his rid¬ 
ing on the steps and absolve him 
from contributory negligence—^Hogg 
V. Tr^n^sas City, S & G By. Co, 72 
So 705, 139 La 972. 

(2) Evidence estabhshed that 
street car was crowded and that in¬ 
jured passenger was on platform at 
time of collision with motortruck.— 
Bacon v. New Orleans Public Serv¬ 
ice, 137 So. 213, 18 LaApp 96, re¬ 
hearing demed 137 So. 866, 18 La. 
App. 96. 

Respecting provi-m'ite cause 

Evidence established passengers’ 
conduct in riding on running board 
of autobus was proximate cause of 
their injuries when bus collided with 
truck—^Lorry v- Englander Drayage 
& Warehouse Co, 291 P 467, 108 
Cal App. 116 

59. Pa.—^Lehner v Pittsburg B Co., 
72 A 525 223 Pa. 208, 132 Am.S R 
729, 16 Ann.Cas. 83 

10 C J p 1155 note 60 

60. Conn—Cohen v. Eastern Stages, 
164 A 383, 116 Conn 210. 

m. —Wood V. Illinois Cent. R Co, 
201 Ill App, 439. See Kelly v. Chi¬ 
cago City By. Co, 202 Ill App 

239—Winters v Aurora, E. & C 
Rys Co , 198 Ill App. 52—^Murten 
V. Chicago City By. Co, 198 Ill 
App 28. 

La—^Delhomer v. St. John the Bap¬ 
tist Parish School Board, 126 So 
272, 12 LaApp. 580. 

Mass.—^Hurley v New Tork, N. H. & 
K. B. Co, 146 N.B. 235. 251 Mass 
53. 

Miss.—Yazoo & M. V R. Co. v 
Skaggs, 179 So. 274. 

N Y —^Trudnowski v. New York Cent. 
B. Co, 221 N.Y.S. 686, 220 App 
Div. 503. 

Ohio —Cincinnati Traction Co. v. 

Kea 26 Ohio CirCt, N.S, 445. 
Pa —Fordyce v White Star Bns 
Lines, 155 A 98. 304 Pa 106. 

10 C J p 1155 note 60 CaJ. 

Paaluxe to look 

Evidence that decedent, struck by 
automobile on alighting from car, 
failed to look, was held to establish 
contributory negligence as matter of 
law.—Jones v City of Seattle. 257 
P. 393. 144 Wash. 188. 

61. IlL—See Cannon v Chicago Rys. 
Co. 205 Ill.App. 423 

La—^Thomas v. Shreveport Rys. Co, 
127 So 119, 13 LaApp 212. 

Mass —Guinevan v. Checker Taxi 
Co, 194 N.B. 100, 289 Mass. 295. 
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Mich—Boyle v. Waters. 166 NW 
114, 199 Mich 478. 

Minn—Leonezak v. Minneapolis, St 
P & S S M. By Co, 201 NW 
551, 161 Mum 304 

Mo.—^Took V. Wells, 53 S W 2d 389, 
331 Mo. 249—Stakebake v. Union 
Pac R Co , App , 185 S W 1166 
Tex —^International-Great Northern 

R. Co. V Oehler, Civ App, 262 S W 
785—^Texas & N. O R. Co. v. Till¬ 
man, Civ App, 197 SW. 1128, er¬ 
ror refused. 

10 C J p 1155 note 60 [h]. 

Catr‘'hi-n£r foot OXL SWitch bOX 

In action by plaintiff passenger for 
injuries sustained when stepping 
from lower step of passenger coach 
to platform, as result of her foot 
catching on the edge of a board or 
box covering certain wires or switch¬ 
ing apparatus running along the 
platform just beneath the lower step 
of the coach, it was held jury was 
warranted in finding that plaintiff 
was not guilty of contributory neg¬ 
ligence—Galveston. H & S A By 
Co. V Williams, Tex.Civ.App., 217 S. 
W. 420. 

62. Stepping on. side of stool 

In passenger’s suit for injuries, 
while alighting from train, evidence 
showed she was not without fault, 
having placed her foot at side of 
stool railroad furnished for alight¬ 
ing, so that it slipped off and she 
fell—Nicholls V Texas & P By Co, 
SO So. 252, 144 La, 197 

63. Icy steps 

In an action by a passenger to re¬ 
cover for personal injuries sustained 
as a result of slipping on, and fall- 
mg from, the icy step of a trolley 
car when alighting, the evidence was 
held to support the jury’s conclusion 
that plaintiff did take hold of the 
grrab handle or bar on the trolley be¬ 
fore she slipped, and that she was 
not guilty of contributory negligence 
—Connelly v Connecticut Co., 140 A 
121. 107 Conn 236 

6t Ill — Wood V. Illinois Cent. R. 
Co. 201 niApp. 439 See Palm v. 
Rockford City Traction Co, 200 
IllApp. 115. 

La,—Christie v. New Orleans Public 
Service, App, 152 So. 131 
Minn.—^Leonezak v. Minneapolis, St. 
P. & S. S. M. By. Co, 201 N.W. 
551, 161 Minn 304—Van House v. 
Canadian Northern By. Co, 192 N 
W 493, 155 Miijn 67, 28 ALB. 
357. 
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or to show facts warranting application of the doc¬ 
trine of discovered peril or the last dear rhance.®® 

§ 803. Questions of Law and Fact 

a. In general 
b- Entering conveyance 

c. Conduct while in transit 

d. Leaving conveyance 

c. Permission or direction of carrier’s 
employee 

f. Acts in emergencies 

g. Persons under disability 

h. Elevator and escalator cases 

a. In General 

Questions of law respecting the contributory negti* 


gence of a passenger are for the court and on conflict¬ 
ing evidence questions of fact are for the jury. 

The contributory negligence of a passenger is a 
question of law for the court, where there is no 
substantial controversy as to the facts which are 
such that but one reasonable conclusion can be 
drawn therefrom, and in such a case the court may 
dispose of the question by dismissal, nonsuit, or a 
peremptory instruction.®® It is well settled, how¬ 
ever, that the question of the passenger’s contrib¬ 
utory negligence is one for the determination of 
the jury where the material facts of the case are 
disputed, and even where the facts are undisputed, 
if the evidence is of such a character that diiferent 
condusions can be reasonably drawn therefrom.®^ 
Whether the carrier’s employees were guilty of 


Mo—Sivicek V- DimTiaTn, 219 S.W. 
594. 

Descending steps 

Testimony tliat passengror was in 
act of stepping down on lower step 
of street car while doors thereof 
were open and before car came to 
complete stop, was held to establish 
passenger’s contributory negligence, 
in action for injuries sustained when 
sudden stop caused passenger to he 
thrown into street.—Waldov v. Phil¬ 
adelphia Bapid Transit Co, 182 A. 
129, 120 Pa Super. 304. 

Slow moving train 

In action against defendant rail¬ 
road, evidence was insufficient to 
show tluLt plaintiffi shipper, ndmg on 
drover’s pass, was negligent in 
alighting from moving tram as it 
slowly climbed hill, after passing his 
station—^Texas & N. O. R. Co v 
Tillman, TexCiv.App, 197 S.W 1128, 
error refused. 

Knowledge that vehicle was moving 
Evidence was held to show that 
passenger knew or should have 
known that bus was moving when 
she alighted.—Amidou v Twin State 
Gas & Electric Co., 147 A 694. 102 
Vt. 267. 

6Sb US —Houston v Delaware, D & 
& W R. Co. CCAN.J. 274 P. 599 

66L Ala—Williford v. Atlantic Coast 
Line R. Co, 113 So. 44. 216 Ala 
309. 

Cal.—Starr v. Los Angeles Ry. Cor¬ 
poration. 201 P. 599—Williams v. 
East Bay Motor Coach Lines, 60 
P2d 320, 16 CaLApp. 169. 

Kan—Cross v. Chicago, R I & P. 

R Co, 242 P. 469, 120 Kan. 58. 
Tex.—Hail v. Missoun-Ka»isas-Texas 
R Co. of Texas, CivApp., 30 SW. 
2d 1062, affirmed Missoun-Kansas- 
Texas R. Co. ef Texas v Hail, 
ComApp, 48^S.W.2d 589 
Wash.—^Luckkart V. Director Gener¬ 
al of Railroads, 200 P. 564. I 

10 aj. p 1156 note 63. 1 


Crosstng tracks 

N.Y.—^Ricciardell v. New York Cent., 
etc., R. Co., 150 NY.S. 593. 165 
AppDiv. 152. 

10 C J. p 1156 note 63. 

Pailnxa to watch approaching car 
Where at time intending passen¬ 
ger was injured he was waiting to 
board car, which he could see ap¬ 
proaching. and which he had sig¬ 
naled to stop, and, thinking it would 
stop when it reached usual place and 
that he was far enough from track 
for car to pass, he took his eyes off! 
It when it was about fifty feet from| 
him, and about this time was hit/ 
there was no error m granting non¬ 
suit.—Lee V. Georgia Ry. & Power! 
Co, 127 SE. 150, 33 Ga-App. 543. 
Obviously too close to track 

Where person awaiting tram stood 
so near track as to he struck and it 
appeared that the tracks were visible 
to persons on the train, it was held 
that the court should have granted 
a nonsuit or directed a verdict —Kent 
V. Ogden, L. & L Ry. Co., 167 P. 666, 
50 Utah 328. 

Evidence hdd insufficient to show 
contxibntoxy negligence as mat¬ 
ter of law 

(1) Generally. 

Iowa—^Mangan v. Des Moines City 
Ry Co.. 203 N.W. 705. 41 ALR 
368 

Ky—Davis v AUen, 251 SW. 194. 
199 Ky 442 

Md—Umted Rys & Electric Co of 
Baltimore v. Perkins, 136 A. 50, 
152 Md. 105—Western Maryland 
Ry Co V. Shatzer, 120 A 840, 142 
Md 274. 

Mass —Gerhart v. Holyoke St. Ry. 

Co.. 128 N.E 421, 236 Mass. 392. 
Mo—Sugarwater v. Fleming, 293 S. 

W- 111, 316 Mo 742. 

RL—Capuono v, Rhode Island Co, 
102 A. 721 

Tex—^Texas Electric Ry v. Stewart, 
Civ App, 217 S.W 1081, error re¬ 
fused. 


Wis.—^Himstreet v. Chicago & N. W. 
Ry. Co., 166 NW. 665. 167 Wis. 
71. 

(2) In action for death of one 
struck by passenger coach, decedent 
was not negligent as matter of law 
m walking into yards to board coach 
—Curtis V. Mauger, 114 NE 408, 186 
Ind 118. 

(3) One going to a ferry pier to 
meet an incoming passenger was not 
negligent as matter of law m going 
from the train shed on the open pier, 
with others, as the boat came m, in 
remaining ‘there until the door was 
closed, in reentering the shed 
through another door, or iu using a 
narrow platform in returning to the 
part of the shed where passengers 
were being discharged.—^Jackson v. 
Bhnes, 113 A. 129, 137 Md. 621. 

67- U S.—St. Louis Merchants’ 

Bridge Terminal Ry. Co. v. Mun- 
ger, C C.A.MO. 246 P. 938. 

Ala —^Birmingham Electric Co. v. 

Jones, 176 So. 203, 234 Ala 590 
Conn—^Boileau v Williams, 185 A. 
429, 121 Conn. 432. 

HI—Gilberts v. Rockford & I Ry. 
Co, 215 Ill App 324. See Healy 
V. Chicago City Ry. Co., 196 Ill 
App 1 

Ky.—^Louisville & N. R. Co. v- Sin¬ 
clair, 188 S.W. 648. 171 Ky. 562. 
Md—^Baltimore & O R Co. v Da¬ 
vis. 137 A 30. 152 Md. 427. 

Mass—^Bilodeau v. Fitchburg & L. 
St Ry Co, 128 N.E. 872, 236 Mass 
526 

Mo.—Schimmelpfenmng v. Wells, 24 
S W 2d 154—Higgrins v. Terminal 
R. Ass’n of St. Louis. App, 97 S 
W2d 892. 

N.J—Agry v. Pennsylvania R Co, 
150 A. 401. 106 N.J.Law 476. re¬ 
versing 146 A 587, 7 N J.Misc. 
579. 

Pa.—^Hager v. Philadelphia & R Ry. 
Co, 104 A. 599, 261 Pa. 359—^Little 
V. West Penn Railways Co, 29 Pa. 
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such willful and wanton conduct as to excuse con¬ 
tributory negligence on the part of the passenger is 
ordinarily a question of fact for the jury,®* as is 
also the question whether the passenger was jus¬ 
tified in believing that a particular rule or regula¬ 
tion of the carrier had been permitted to fall into 
disuse,or questions involving the humanitarian 


or last dear chance doctrine.^® 

On conflicting evidence, it is a question of fact 
for the jury whether a passenger was guilty of 
contributory negligence while using the premises, 
platforms, or station approaches of the carrier,^! 
as in stumbling over or into an obstruction, 


Dist. 826—Ijindsay v Beaver Val¬ 
ley Traction Co , 83 Pa Super. 274 
Tenn —Union Bus Terminal v. Men- 
nen, 14 Tenn App. 551 
Tex.—Texas Midland R R. v- Mon¬ 
roe, 216 SW. 3S8. 110 Tex. 97. re¬ 
versing^, Civ.App., 155 S W. 973 
W.Va—^Koon v Monongahela West 
Penn Public Service Co., 192 S.E. 
332 

10 C-J- p 1156 note 64. 

Sleepiiig passenger 

Tbat passenger is asleep Just be¬ 
fore or at time be is injured by rea¬ 
son of defect in conveyance or driv¬ 
er's negligence does not mabe bim 
contnbutonly negligent as a matter 
of law; but contributory negligence 
of passenger in being asleep in au¬ 
tomobile which turned over was a 
question for the Jury—Jesse v- 
Bunn. 51 SW2d 918. 244 Ky. 613. 

Evidence held suidciemt to taJto ques¬ 
tion to Jury 

Minn —Rau v Smuda, 221 NIW. 232, 
175 Minn 328. 

Tex.—Panhandle & S. P. Ry. Co v 
Jones, Civ App., 105 S.W-2d 443. 

68. Ark—^Rodgers v. Choctaw, etc, 
R. Co., 89 S W 468, 76 Ark. 520, 113 
AmS.R. 102. UR.A..NS., 1145. 

10 C J p 1156 note 65. 

69. Tex—San Antonio, etc., R. Co. 
V. Lynch, Civ.App., 55 S.W. 517. 

70. Conn —Pond v. Connecticut Co., 
114 A. 532, 96 Conn. 451. 

Ga—Lacy v Georgia Ry & Power 
Co. 141 SB. 816. 37 GaAipp 724. 
Mo.—Bode v. Wells. 15 SW.2d 335, 
322 Mo. 386—Gnffin v. Missouri 
Power & Light Co., App., 99 SW. 
2d 474—Kent v. Kiel, App., 97 S 
W 2d 885—Anderson v. Pryor, App , 
209 S.W 122 

Okl—Missouri, El & T. Ry Co v. 

Smith. 223 P. 373. 97 Okl 152 
Va—Meanley v. Petersburg, H & C 
P Ry. Co., 112 SE. 800, 133 Va 
173—Gordon v. Director General of 
Railroads, 104 S E 796, 128 Va. 
426 

Baggage truck 

In action against temri1n»l asso¬ 
ciation for injuries sustained by 
salesman when seeing company rep¬ 
resentative off on tram when hand- 
propelled baggage truck was run 
over salesman’s foot, whether truck¬ 
man propelling baggage truck could 
have seen that salesman was in posi¬ 
tion of penl, as regards salesman’s j 
right to recover under hHunaTutarian] 


rule, truckman having called out a 
warning before movmg truck past 
salesman, was for jury.—Higgrins v 
Terminal R Ass’n of St. Louis, Mo 
App , 97 S W 2d 892. 

Fall on. elevated tracks 

Evidence in an action for death of 
a boy killed by an oncoming tram 
after he fell on the tracks of an 
elevated railroad in. attempting to 
board a tram after the gates were 
closed, was held to present a ques¬ 
tion for the Jury as to whether de¬ 
fendant’s employees exercised ordi¬ 
nary care after discovery of his per¬ 
il.—Johnson v. Interborough Rapid 
Transit Co., 183 N.T S. 224, 192 App. 
Div. 639. 

Evidence held insufacieut to take 
question, to Jury 
(1) Generally. 

Mo—^State ex rel St. Louis-San 
Francisco Ry. Co v. Reynolds, 233 
S.W 219, 289 Mo. 479. quashmg 
Martin v. St Louis-San Francisco 
Ry. Co, App.. 237 S.W- 129—De 
Lorme v. St. Loms Public Service 
Co., App, 61 SW.2d 247. j 

<2) Where deceased approaching ai 
station to board a train stepped up¬ 
on a switch track immediately in 
front of moving locomotive, and 
where there was no evidence that 
trainmen saw deceased in his peril¬ 
ous position, or that tram could have 
been stopped if they had seen him, 
court’s refusal to submit the last 
dear chance doctrine was proper.— 
Branstetter v. Chicago & A. R. Co., 
Mo App. 225 SW. 1035. 

(3) Evidence was insufficient to 
warrant the submission of an action 
against street railroad, for death of 
prospective passenger who lost bal¬ 
ance on car step and fell backward 
to pavement, to Jury on the theory 
of discovered penL —San Antonio 
Public Service Co. v. Fraser, Tex. 
Civ.App, 91 SW2d 948. 

(4) Evidence was insufficient to 
raise issue of discovered peril by 
railroad employees of passenger, who 
had alighted to retrieve hat. in at¬ 
tempting to reboard train.—Teal v. 
Southern Pac. Ry Co, Tex Civ App, 
31 S W 2d 337, error refused 

(5) Evidence, in action for injuries 
to plaintiff swept from car step by 
girder, was insufficient for jury, un¬ 
der New Jersey last clear chance 
doctrme.—^Lehigh Valley R Co v. 
Stevenson. C.CA.NJ., 17 P2d 748. 

71. CaL—MacGregor v. Pacific Elec- 
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trie Ry. Co, 59 P 2d 123. 6 Cal 2d 
596 

Mass—Klein v. Boston Elevated Ry. 
Co. 200 NB. 6 

Pa.—^Noms v. Pennsylvania R. Co, 
177 A 785, 317 Pa. 586. 

Tex.—Stiles v Union Terminal Co, 
Civ App., 1 S W 2d 947, error re¬ 
fused—Worth & D. C. Ry Co. 
V. Brown, Civ.App, 205 S.W. 378— 
Texas Midland R. Co. v. Truss, 
Civ App., 186 SW. 249, error re¬ 
fused. 

10 C J. p 1157 note 75. 

foot in switch 

Where a street railroad impliedly 
mvited its patrons to cross tracks 
to a landing at a street mtersection, 
a pedestrian whose foot was caught 
m a switch was not contnbutonly 
negligent as a matter of law because 
he deviated from the path provided, 
where the lights established to guide 
patrons were not lighted—Brooks v 
Union Depot Bndge & Terminal R. 
Co. 258 S W. 724. 215 Mo.App. 643 
Cold waiting room ,, 

The failure of a woman accom- 
pamed by her husband and little chil¬ 
dren to se^ a warm room when she 
discovered the waiting room was 
cold, which would have required her 
to cross the tracks and go some dis¬ 
tance and might have rendered it im¬ 
possible for her to cross back ahead 
of the train when it came, and her 
failure to se^ a warmer coach when 
the first one she entered was cold, 
were not held questions of contribu¬ 
tory negligence as a matter of law 
—Davis V. Allen. 251 S.W. 194, 199 
Ky 442 
Bolling gate 

In action against street railroad 
for injuries to plaintiff when she 
was struck by gate operating on 
rollers in picket fence erected by 
road about its loop, question wheth¬ 
er plaintiff was negligent in not see¬ 
ing gate approaching her before it 
struck her was for jury—Earley v 
Rhode Island Co, RI, 100 A 405 
Wri'^'ng off unguarded platform 
Question of contributory negli¬ 
gence of person waiting for train in 
walking off end of unlighted and un¬ 
guarded platform mto ditch is for 
jury.—Wolf V. Smith, 97 A- 853, 252 
Pa, 562. 

72. Mass.—^Regan v. Boston & M. 

R Co. 113 N.E. 200, 224 Mass 418 
Ohio—Cleveland'Ry. Co. v Halter- 
man, 153 N.E. 922, 22 Ohio App 
234. 
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as a defect in the tracks,'^^ or a car fender,^^ or walking-^® too close to the tracks, or while standing 
being struck by a vehicle while standing*^® or on the tracks,'^'^ or crossing the same,’^* as in the 


s3eul 

Pa—^Deegan v. Pennsylvania R. Co, 
160 A. 858, 307 Pa. 207. 

Broom 

Where a passenger leaving ear¬ 
ner’s ladies’ room at station fell 
over broom allegedly left by car¬ 
rier’s servant at the pomt of acci¬ 
dent, the passenger’s contributory 
negligence was a question for the 
jTiry —^Portley v. Hudson & M. R. 
Co, 168 A. 184, 111 N.J.Law 204, 
affirmed 172 A. 384, 113 N J Law 13. 

Birt idle 

Contributory negligence of a pas¬ 
senger for failure to see pile of dirt 
into which she stepped, causing her 
to fall down steps leadmg from rail¬ 
road station to street, was a ques¬ 
tion for the jury—^Norris v. Penn¬ 
sylvania R. Co., 177 A- 785, 317 Pa 
586 
Hole 

Whether an intending passenger 
was guilty of contributory negli¬ 
gence in stepping into a hole in the 
floor in a waiting room in course of 
being repaired was for the 3 nry.— 
Louisville & N. R Co. v. MmniT, 260 
S W. 15, 202 Ky. 472. 

ITotclL in station platform 

In action against railroad for in¬ 
juries sustained by plaintiff while I 
running to catch train when he 
caught his heel in notch in edge of 
station platform and fell between 
two cars of train, whether plaintiff 
was contnbutorily negligent was for 
jury, where different conclusions 
could have been drawn from evidence 
on that issue—Swallow v. Hudson & 

M. R. Co, 191 A, 775, 118 NJLaw 
157. 

Wire on grass plot 

Whether passenger, tripping over 
wire on grass plot, was negligent, 
was for 3 iiry—^Heffron v. New York 
Cent. & H. R R. Co., 119 NE. 1024, 
223 N.Y. 473, reversmg 161 N.T.S. 
1128. 175 AppDiv. 962. 

73- N J.—^Bradley v. Erie R. Co., 
147 A 572, 106 N J.Law 51, re¬ 
versing 143 A. 743, 105 NJLaw 1.1 

74. N H —Gruevin v. Manchester St 
Ry. 99 A. 298. 78 NH. 289, LR 
A.1917C 410. 

75- Ala—^Alabama Great Southern 
R Co V. Bell. 76 So. 920, 200 Ala. 
562—Seaboard Air Line Ry. v. 
Laney. 75 So. 15. 199 Ala. 654. 
Mass —Gerhart v Holyoke St. Ry. 

Co. 128 N.E. 421, 236 Mass. 392. 

Mo—^Laurent v. Umted Rys. Co. of 
St Louis. 191 SW. 992—Rabushka 
V. Wells, App, 22 S.W.2d 870— 
Flj’nn V Kansas City Rys Co.. 
App.. 226 S.W 974 

N. J.—^Munroe v. Pennsylvania R. Co., 


90 A. 254, 85 N J.Law 688, Ann.Cas 
1916A 140. 

NT—Hoffman v. Lehigh Valley R 
Co, 177 NY.S. 140, 188 App.Div 
414. 

Wash —Switzer v. City of Seattle, 
294 P. 225. 159 Wash. 540, opinion 
modified on rehearing 298 P. 347. 

Car catching umbrella 

WThether passenger, waitmg for 
east-bound car and thrown to ground 
by west-bound car catching her um¬ 
brella, was guilty of negligence, was 
for jury.—Campbell v. Richmond 
Light & R. Co, 127 NE. 271. 228 N 
Y. 383. reversing 168 N.T.S 813, 181 
App.Div. 320, reargument denied 129 
N.E. 906, 229 NY. 537. 

TTse of safety zone 

Where plaintifl^ while standing in 
safety zone mamtamed by street rail¬ 
road for safety of its passengers, 
was struck by rear end of street 
car rounding a curve, as plaintiff 
had right to rely on safety zone as 
a safe place to stop, and in view of 
fact that she did not know that car 
was about to turn corner, it was held 
that It cannot be said as -matter of 
law that plaintiff was guilty of con¬ 
tributory negligence—^Mangan v Des 
Moines City Ry. Co., 203 N.W. 705, 
200 Iowa 597. 41 A.LR. 368. 

Waiting between tracks 

Where commuter, while standing 
between north and south-bound 
tracks m front of station after sig¬ 
naling north-hound tram to stop, 
was struck by overhang of locomo¬ 
tive of a later south-bound train, 
question of commuter’s contributory 
negligence was for jury under evi¬ 
dence.—Perran v. Southern Pac. Co, 
44 P.2d 533, 3 CaL2d 350. 

7B. Wash.—Hobman v. City of Seat¬ 
tle, 38 P.2d 242, 179 Wash, 663. 

Car swinging on curve 

In prospective passenger’s action 
for injuries sustained when struck 
by rear end of street car swinging on 
curve, when street car beside which 
he was waUcmg started up without 
warning, question of contributory 
negligence of prospective passenger 
was for jury.—^Mardorf v. Buluth- 
Superior Transit Co., 261 N.W. 177, 
194 Minn. 537. 

Side swiped by trolley 

Contributory negligence of intend¬ 
ing passenger caugbt by side swing 
of trolley car while passing along 
narrow passageway at terminal sta¬ 
tion was a question for the jury.— 
Burr V- Virgima Railway & Power 
Co, 145 S.E. 833, 151 Va. 934. 

77. Mont—Mihelich v. Butte Elec¬ 
tric Ry. Co., 281 P. 540, 85 Mont 
604. 


SignAlittg 

Whether passenger on track sig¬ 
naling and injured by unlighted cin¬ 
der trucks in front of car was neg¬ 
ligent, was for jury.—^Indianapolis & 
Cincinnati Traction Co v. Hardwick, 
123 NE. 249, 70 IndApp 192. 

78- U S —^McLaughlin v Pennsylva¬ 
nia Co.. Ohio, 257 F 545, 168 CC 
A. 529—St Louis Merchants* 
Bridge Terminal Ry. Co v. Mun- 
ger. Mo., 246 P. 938, 159 C.C.A 
210—Pennsylvania R. Co. v. Rog¬ 
ers, N J., 244 F. 76. 156 CC.A. 504. 
Cal.—Rucker v. San Diego Electric 
Ry. Co. 183 P. 578, 41 Cal App 
787. 

Ind—Indiana Union Traction Co v 
BSatt 114 N.E 478. 65 Ind.App 
233, rehearing demed 115 NE. 101, 
65 Ind App 233. 

Md—Washington, B & A. R. Co. v. 

State. 116 A 911, 140 Md. 115. 
Mass.—^Reardon v- Boston Elevated 
Ry. Co., 136 N.E. 153, 242 Mass. 
383 

Mo.—Schimmelpfennmg v. Wells, 24 
S.W 2d 154—Unterlachner v Wells. 
296 SW. 755 317 Mo. 181—Untei- 
lachner v. W'ells. 278 S.W. 79— 
Willi V. United Rys. Co. of St 
Louis, 274 S W. 24 

N.J.—Bergmann v. Public Service 
Ry. Co, 120 A. 193, 98 NJ.Law 
487—Courtney v Public Service 
Ry. Co., 115 A. 740, 96 N J.Law 
308, affirmed 117 A. 925, 97 N.J. 
Law 564—^Rhodehouse v Director 
(general of Railroads, 111 A- 662, 
95 N.J.Law 355—Van Keuren v 
Erie H. Co. 157 A. 545. 10 NJ 
Misc 6. 

NT.—Brott V. Auburn & S. Electric 
R. Co, 115 N.E 273. 220 N.Y. 92, 
reversing 154 N.Y S. 1113, 169 App. 
Div. 913. 

Ohio.—^Lake Shore Electric Ry. Co. 
V Ordway. 156 N.E. 235. 24 Ohio 
App. 317. 

Pa—^Dickun v. Pittsburgh Rys. Co, 
161 A. 739, 308 Pa. 20—Klingen- 
smith V. West Penn Rys Co., 154 
A. 811, 303 Pa. 487—^Lynn v Pitts¬ 
burgh & L E. R. Co.. 110 A 271. 
267 Pa. 41—Kissinger v. Pittsburgh 
Rys. Co, 180 A. 137, 119 Pa.Super 

no. 

RI.—Grimes v. United Electric Rys 
Co , 193 A 740. 

Tex—^Texas Electric Ry. v. Rowell, 
Civ App. 211 S.W. 788, dismissed 
by agreement 

Wash—Johnson v. City of Seattle, 
250 P. 409. 141 Wash. 385. 

10 C J. p 1157 note 76 
Pailnre to look aaid listen 

(1) In action for death of pedes¬ 
trian from injuries sustained when 
struck by street car while crossing 
in front of street car pieparatory to 
boarding it at intersection, whether 
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case of a passenger crossing the tracks in connec¬ 
tion with hoarding's or alighting from^S a car or 
train. 

b. Entering Conveyance 

A passenger’s conduct in entering a vehicle, as In 
boarding one in motion, may constitute contributory neg¬ 
ligence or its absence as matter of law, although as a 
general rule such issue is a question of fact addressed 
to the jury. 


Where the evidence is undisputed, or, if disput¬ 
ed, is of such a nature that reasonable minds can 
come to hut one conclusion therefrom, it is a ques¬ 
tion of law for the court as to whether a passenger 
was guilty of contributory negligence in hoarding a 
train or car,Si although on conflicting evidence the 
question of a passenger s contributory negligence 
in hoarding a tram, car, or other vehicle is one 
of fact for the jury,^^ as where he hoards it at a 


pedestrian was negiigent in failingr 
to look affain after enteringr on track 
was for jury —^Tennessee Electric 
Power Co. v Bainbnd&e, Tenn.App., 
95 S.W2d 1261. 

(2) Pedestrian’s failure to look 
and listen before crossing tracks of 
an electric railway in public street, 
where street cars have not exclusive 
nght of way, is not negligence, as 
matter of law.—^Tennessee Electric 
Power Co. v. Bainbridge, supra. 
BQsjndgment of speed 

Negligence of intending passenger 
in misjudging speed of approaching 
car was a question for the jury, and 
intending passenger was not negli¬ 
gent, as matter of law, for attempt¬ 
ing to pass before approaching car 
with reasonable belief that he could 
do so.—Sugarwater v. Flcmmg, 293 
SW. Ill, 316 Mo. 742. 

Begular car stop 

Contributory negligence of intend¬ 
ing passenger at regular stopping 
place, who timely signaled street 
car and was required to cross tracks 
to enter car, as regards injuries re¬ 
ceived when struck by car at point 
beyond regular stopping place, was 
a fact question for jury.—Moyles v. 
Connecticut Co., 160 A. 307, 115 Conn 
80. 

Iftore than one conclusion reasonably 
possible 

Whether an intending passenger, 
struck on railroad tracks while at¬ 
tempting to cross to hoard a train, 
was negligent, is a question for the 
jury, unless it is clear that reason¬ 
able mmds can reach only the con¬ 
clusion that a person of ordinary 
prudence would not have made the 
attempt under the circumstances.— 
McLaughlin v. Pennsylvania Co, 
Ohio. 257 P. 545. 168 CCA. 529. 

Evidence held suffident to take ques¬ 
tion to jury 

Cal—-Wilkinson v. United Hailroads 
of San Francisco, 232 P. 131, 195 
CaJ. 185. 

79. Crossing ahead, of approaoiiing 
train 

In action by passenger struck by 
tram while hoarding another train 
which had stopped at station, con¬ 
tributory negligence of plaintiff in 
crossing tracks ahead of approach¬ 
ing tram was a question for jury 
—Somerville v. New York, N. H. & 


H. R. Co., 189 NE. 592, 285 Mass 
539. 

80- Conn—Cecil v. Connecticut Co., 
123 A. 443, 100 Conn 286. 

Ill.—Ellers V. Peoria Ry. Co., 200 
IlLApp. 487. See Louden v. Ter¬ 
minal R. Ass’n of St. Louis, 206 
IllApp. 87. 

Mass —Hayes v. Boston Elevated 
Ry. Co.. 169 NE. 483, 269 Mass 
448—^Lipski V. Boston Elevated Ry. 
Co.. 143 N.E. 335. 248 Mass. 508. 
Mich.—^Terrill v. Michigan United 
Traction Co., 183 N.W. 46. 214 
Mich. 478. 

Mo.—Wilson V. Wells. 13 SW2d 541. 
321 Mo. 929—-Kent v. Kiel, App., 
97 SW.2d 885. 

N.Y.—-Wall V- International Ry. Co.. 
135 NE. 512, 233 NX. 309. revers¬ 
ing 188 N.T.S. 550. 195 AppDiv. 
685 

Eeaviug car at irregular stopping: 

place I 

Mass.—Poppel v. Boston Elevated 
Ry- Co., 155 NJB. 267, 258 Mass | 
389. 

Strucdc by uniighted car j 

In action for injuries from being 
strudc by electric railway car, claim¬ 
ed to have been running without 
lights, as plaintiff crossed the tracks 
after alighting from a car gomg 
in the opposite direction, the issues 
of negligence and contributory neg¬ 
ligence were questions for the jury. 
—Washmgrton & R. Ry. Co. of Mont¬ 
gomery County V. SuUivan, 110 A. 
478, 136 Md 202. 

Stop, look, and listen, rule 

(1) Where a'passenger is struck 
by train while leavmg railroad prem¬ 
ises at conclusion of journey, the 
stop, look, and listen rule does not 
apply in all strictness, and it is for 
jury to say whether passenger exer¬ 
cised ordmary care for his own safe¬ 
ty.—^MacGregor v. Pacific Electric 
Ry. Co. 59 P 2d 123, 6 Cal.2d 596. 

(2) Whether passenger on west¬ 
bound electric tram who was carried 
to a point some distance from pe¬ 
destrian crosswalk and who after de¬ 
training walked hack toward cross¬ 
walk and after looking to rear 
walked with her back toward ap¬ 
proaching eastbound tram, without 
noticing it until too late to avoid 
injury, was guilty of contributory 
negligence was for the jury.—Mac- 
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Gregor v. Pacific Electric Ry. Co, 
supra. 

(3) Where street car company bag 
regular stations at which cars ha¬ 
bitually stop for persons to get on 
and off, the mere fact that a pas¬ 
senger fails to look and listen before 
crossmg tracks intervening between 
the place where he alights and the 
station does not constitute contribu¬ 
tory negligence as a matter of law. 
—^Terrill v. Michigan United Trac¬ 
tion 'Co, 171 N.W. 340, 204 Miob 
652. 

(4) Whether a passenger, who had 
alighted from a standmg tram at a 
station and was crossmg railway 
tracks by a planked way provided 
for that purpose, must look and lis¬ 
ten was a question for the jury.— 
Spofford V. Central R. Co. of New 
Jersey, 98 A. 246, 89 N.J.Law 273 

(5) Failure of passenger to look 
or listen as he necessarily crosses 
tracks m leaving tram, is not neces¬ 
sarily contributory negligence as 
matter of law, negligence depending 
on peculiar facts of case.—Dunn v 
Atlantic Coast Line R. Co., 93 SE 
784. 174 N.C. 254. 

81, Ala —Smith v. Birmingham R 
Light, etc, Co, 41 So. 307, 147 
Ala. 702. 

10 C J. p 1117 note 38. 

Evidence bdd insufficient to show 
contiibutory negligence as mat¬ 
ter of law 

Evidence was insufficient to show 
as a matter of law that a passen¬ 
ger in reentering a tram after tem¬ 
porary absence was guilty of con¬ 
tributory negligence — Sellars v 
Southern Pac. Co, 166 P. 599, 33 
Cal App 701. 

82- U S —^Davis v. Olson, CCA 
Mmn, 298 F. 921. 

Ark.—^Missouri Pac R. Co v. Henry. 

269 SW. 51, 168 Ark. 146. 

Ga—Hill V. Chattanooga Ry. & 
Light Co, 93 SE. 1027, 21 GaApp 
104. 

Ill —Garlinski v. Chicago City Ry. 

Co, 257 IllApp 414 
Ky—Burnett v. Louisville & N R. 

Co. 281 S.W 510, 213 Ky. 540 
Mass —Coyle v. Worcester Consol 
St Ry. Co., 173 N B. 586. 273 Mass 
475—^Threlkeld v. Boston Elevated 
Ry Co, 146 NE 367, 251 Mass. 
141—Nuttall V. Worcester Consol 
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place other than a station platform, or other regn 
lar stopping place.s^ 

Moving vehicle. The circumstances may he such 
that it constitutes contributory negligence as a mat¬ 
ter of law for a passenger to board a moving vehi¬ 
cle but the mere act of boarding a moving vehi¬ 
cle does not of itself constitute negligence per se, 
and the question of whether or not a passenger 


was guilty of contributory negligence in entering 
or attempting to enter a vehicle while it was in 
motion ordinarily resolves itself into one of fact,*® 
as in the case of a slowly moving car, tram, or 
bus,®® and it is also for the jury to say as matter 
of fact whether the passenger did attempt to board 
the moving vehicle,®^ or whether the vehicle was 
actually in motion at the time of the attempt to 
board it.®® 


St Ry. Co., 114 NE. 291, 225 
Mass 167. 

—Sullivan v. Detroit TTnited 
Ry.. 182 NW. 33. 213 Mich. 679— 
Sibert V. Detroit United Ry, 164 
NW. 370, 198 Mich. 117 
NJ—Gross V. Hudson & Manhattan 
R. R., 185 A. 365, 14 N J-Misc. 
374. 

NT.—-Johnson v. Interhorough Rap¬ 
id Transit Co, 183 N.Y.S. 224. 192 
App-Div. 639—Feldman v. Hew 
Tork Rys. Co, 158 N.TS. 698. 

Okl—^Muskogee Electric Traction 
Co. V. Latty. 187 P. 491. 77 Okl. 
156. 

Pa—^Lasater v. Conestoga Traction 
Co. 160 A. 447, 306 Pa 500— 

Bickley v. Philadelphia & R. Ry 
Co, 101 A. 654. 257 Pa 369 
SC — Anderson v. Hampton & 
Branchville R, & Dumber Co., 132 
S E. 47, 134 S C. 185 
Tex.—^Dallas Ry & Terminal Co. v 
Travis, 78 SW.2d 941, 125 Tex. 11. 
affirming, CivA.pp., 46 S.W 2d 743 
Wash—^Tobm v. City of Seattle, 242 
P. 2, 137 Wash. 177. 

10 CJ. p 1117 note 38-p 1119 note 
45—p 1158 note 77. 

Bimme laden passenger 

(1) Where plamtiff was carrying 
large bundle making it necessary to 
enter sideways, and her hand was 
caught by door which closed sudden¬ 
ly after she had hoarded tram, issue 
of contributory negligence was for 
the jury in an action against the rail¬ 
road.—Gross V. Hudson & Manhattan 
R R, 185 A- 365. 14 N.J.Misc. 374. 

(2) Contributory negligence of 
passenger, who was encumbered 
with bundles which demanded her 
attention, and which occupied her 
aims as she was gettmg m taxicab 
without assistance, and who slipped 
and fell due to icy running board of 
defendant’s taxicab, was a question 
for the 3 ury.—Finney v. Norwood, 
270 HW. 592. 

Xce-coated platform 

Whether an injured passenger was 
guilty of contributory negligence m 
entering a car platform on the ear¬ 
ner’s invitation, without warning 
that the platform was covered with 
ice, is a question of fact—Altberger 
V. New Tork ConsoL R. Co., 162 N. 
T.S. 739. 

Jostling crowd 

Question of passenger’s contribu¬ 


tory negligence in attempting to 
board car in jostling crowd at ter¬ 
minal station was for jury—South 
Covington & C St. Ry. v. Vanice, 
278 S W- 116, 211 Ky. 774. 

Roisterers 

Whether plainlifC, injured due to 
boisterous, violent, and disorderly 
conduct of other persons, was m ex¬ 
ercise of due care m hoarding car. 
was for the jury.—Franz v. Holyoke 
St Ry. Co. 132 N.E. 270, 239 Mass 
565 

Worn and slippery step 

In action for injuries sustained by 
slipping on a worn and slippery bus 
step, whether passenger was guilty 
of contributory negligence was for 
jury—Sickmund v Connecticut Co, 
189 A. 876. 122 Conn. 375 

83l Mo—Vrooman v. Harvey, 197 
S.W. 118. 

10 C J. p 1158 note 79. 

Ga.—Meeks v. Atlantic, etc, B. 
Co. 50 SE. 99, 122 Ga. 266. 

Ill —Chicago, etc, R. Co. v. Gore, 
96 111A.PP 553. 

85- U.S.—Redfield v. New Tork 
Cent- R. Co. C.CAMo, 83 F2d 
62 

Cal—^Hart v. Fresno Traction Co., 
167 P 885, 175 CaL 489 
Ill—Little V. Peona Ry. Co, 215 
IllApp. 385. 

Ind.—Pittsburgh. C.. C & St L. 
Ry. Co v. Fnend, 142 NE. 709, 
194 Ind. 579, rehearing overruled 
143 NE. 879. 194 Ind 579 
N J —^Nogrady v. Ene R. Co., 144 A. 

803. 105 NJ.Law 396. 

Tex—Ft. Worth & D. C. Ry. Co. v. 
Hawley, Civ.App., 235 S.W. 659, 
dismissed for want of jurisdiction. 
10 C J, p 1158 note 78. 

Child in arms 

Whether one with part of family 
on tram was guilty of. contributory 
negligence m attempting to board 
moving train with child in arms, was 
for jury.—^Pittsburgh, C., C. & St. 
L. Ry Co. V Friend, 118 NJEL 598, 
70 IndApp. 366. 

Belay in boarding 

In passenger's action for injuries 
sustained while hoarding moving 
tram, whether passenger negligent¬ 
ly delayed getting aboard tram was 
for jury.—^Missouxi-Kansas-Texas R 
CJo of Texas v. Hail, TexComALpp, 
48 S.W.2d 689, affirming Hail v. Mis- 
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souri-Kansas-Texas R. Co of Texas, 
CivApp., 30 S.W2d 1062. 

Bate of speed m doubt 

Whether passenger was contribu- 
torily negligent m attempting to 
board moving tram was for jury, on 
conflictmg testimony as to whether 
it was moving slowly or rapidly 
—Missouri Pac. R. Co. v. Henry, 269 
S.W. 51. 168 Ark. 146. 

Slacirening of speed 

Whether slackening of speed by 
moving street car is invitation to 
board car while m motion is ques¬ 
tion of fact.—^Morrissey v City and 
County of San Francisco, 286 P. 433, 
104 CalApp. 536. 

Trains 

A passenger, who has temporarily 
left his tram at an intermediate sta¬ 
tion, m attempting to reboard the 
train, when it is in motion, is not 
guilty of contributory negligence as 
a matter of law.—^Missouri Pac. R. 
Co. V. Kennedy, 239 S.W. 376, 153 
Ark 77. 

86. Ga—OEIaynie v. Central of Geor¬ 
gia Ry. Co, 93 SE. 258. 20 GaApp. 
599. 

NY—Wiener v. Fifth Avenue Coach 
Co, 164 N.T.S. 667. 

VsL—Virginia Ry. & Power Co. v 
Arnold, 92 SE. 925, 121 Va. 204 
Sudden jerk 

Where plaintiff, desiring to take 
passage on street car, attempted to 
board the same as it was moving 
slowly at a point where it was 
scheduled to stop to receive passen¬ 
gers, it was held that the car having 
started with a sudden jerk, which 
threw plaintiff to the pavement, etc, 
he could not be deemed negligent as 
a matter of law.—^Millar v. Nassau 
Electric R. Co., 179 N.T.S. 293, 189 
AppDiv. 748. 

87- N.X—Meyers v. Hines, 191 N 
TS. 773, 199 AppDiv. 594. 

May have been pu^ed 

Whether an intending passenger 
on a station platform was pushed 
agamst the side of a slowly moving 
tram, and by reason thereof fell, or 
fell m attempting to hoard the mov¬ 
ing tram, was for the jury.—^Meyers 
V. Hines, 191 N.T.S. 773, 199 App. 
Div. 594. 

88. Mass.—Gerber v. New Tork 
Cent. R. R.. 192 N.E. 837, 288 
Mass. 318. 
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c. Oondttct Wlifle in Transit 

It is ordinarily for the jury to decide whether the 
conduct of a passenger injured while In transit, as in 
riding on the platform or steps of a vehicle, constituted 
contributory negligence, although the circumstances may 
be such as to render the question one of law for the 
court. 

The conduct of a passenger while in transit may 
be such as to constitute contributory negligence or 


its absence as a matter of law,89 as, for example, 
whether he exercised due care in riding on the plat¬ 
form, or steps, or running board of a car.®® Where 
the evidence is conflicting or doubtful, it is, how¬ 
ever, a question of fact for the jury to determine 
whether a passenger who was injured while in 
transit was at the time guilty of contributory neg¬ 
ligence,®^ as in remaining on the steps or platform 


Train at station 

Whether one injured while at¬ 
tempting- to board train at station 
exercised due care was for the jury 
on conflicting evidence as to whether 
ho made attempt before or after 
train started-—Gerber v. New Tork 
Cent. R. R.. 192 N.E S37, 2S8 Mass. 
318. 

89- Mo.—Perkins v. United Rys. Co 
of St. liOUis, App., 243 SW. 224. 

Position not contxibating to injury 
Where the evidence of plaintiff 
and the other witnesses to the ac¬ 
cident showed that plaintiffs injury 
was caused by a stake on a wagon, 
which the street car in which she 
was riding was then passing, being 
thrust in the window by her seat, 
and pinning her arm against the 
back of the seat, there was no ne¬ 
cessity to submit the issue of con¬ 
tributory negligence even if there 
were some evidence that her arm 
was a little bit outside of the win¬ 
dow just before the accident, since 
that position did not contribute to 
the injury.—Perkins v. United Rys. 
Co. of St- tiouis. Mo App., 243 SW 
224. 

JEvidence held insnfdcieiLt to warraiit 
dtrectioiL of verdict for carrier 
IlL—Uunn v. Chicago, R. I. & P. 

Ry. Co, 248 HI App. 26. 

Iowa—^McDonald v- Tellow Taxicab 
Co.. 184 N.W. 291, 192 Iowa 1183. 

90- Pa.—Germantown Pass. R. Co. 
V. Walling, 97 Pa 55, 39 Am.R. 
796. 

arousiiit uiLwarxaated 

In action by taxicab passenger for 
injuries sustained when taxicab 
struck pole, refusal to nonsuit be¬ 
cause evidence showed passenger did 
not get out when driver speeded was 
proper.—^Baker v. Turano, 152 A. 446, 
8 N.J.M1SC. 919. 

91- U.S—Prates v- Thomas, C.C.A. 
Okl., 57 P.2d 535. 

CaL—Homey v. Uillmgham, 253 P. 

970, 81 Cal.App. 443 
Conn.—Duffy v J. W. Bishop Co, 
122 A. 121, 99 Conn. 573—^Montam- 
bault V. Waterbury & Milldale 
Tramway Co, 120 A. 145, 98 Conn 
584. 

D.C —Capital Traction Co. v. Cop¬ 
land, 47 App D.C 152. 

Ga—^Davis v. Jones, 129 S.E 892, 34 
Ga App 7. 

Ill.—Hoffman v- Yellow Cab Co, 238 


Ill App. 269—Gilberts v. Rockford 
& I. Ry. Co., 215 Ill App. 324 See 
Roberts v. Chicago City Ry. Co, 
205 Ill App. 594. 

Iowa—Adams v Chicago, R I & P. 
Ry. Co., 161 NW. 295, 179 Iowa 
1334. 

EAn—^Fike v Huguenin, 28 P 2d 721, 
138 Kan. 866. 

Ky.—Reo Bus Dines Co v. Dickey, 
292 SW. 791, 219 Ky. 307 
Md—Cumberland & Westemport 
Transit Co. v. Metz, 149 A 4, 158 
Md 424, reargument denied 149 A. 
565, 158 Md 424, appeal dismissed 
American Oil Co. v. Metz, 51 S Ct- 
40. 282 US 801. 75 L.Ed. 720. 

Mass —^Pickard v. Boston Elevated 
Ry. Co. 166 NE. 561, 267 Mass. 
133. 

Minn—Doody v. St. Paul City Ry. 
Co., 270 N.W. 583. 

Mo.—Xtincoln v. St- Douis-San Pran- 
cisco Ry. Co, 7 S W.2d 460. 223 
Mo App. 46 

Mont.—Jepsen v Gallatin Talley Ry. 

Co, 195 P. 550, 59 Mont 125. 

N J —Colletto V Hudson & M. R. Co , 
100 A 200, 90 NJLaw 315. 

NT.—Goldweber v. New Tork Con¬ 
sol R Co, 173 NTS. 470. 

ND—Wall V. Great Northern Ry. 

Co. 175 N.W 705, 43 N D. 422. 
Ohio—Beirla v. Hockenedel, 157 N- 
E 573. 25 Ohio App. 186. 

Okl—Chicago, R. D & P. Ry. Co v. 

Warren, 269 P, 368, 132 OkL 107. 
Or.—^Perry v- Pickwick Stages of 
Oregon. 243 P. 787. 117 Or. 598. 
Pa—De Marchi v. Central R. Co. of 
New Jersey, 107 A. 703, 264 Pa. 
321. 

S.C—Pearson v. Piedmont & N. Ry. 

Co. 99 SE. 811. 112 S.C 220 
Tex—Toes v Texas & P. Ry Co., 
Civ App, 211 SW. 311, error re¬ 
fused. 

Wash.—Garrow v. Seattle Taxicab 
Co, 238 P. 623. 135 Wash 630, 45 
ADR. 293. 

Wis—Scales v Boynton Cab Co., 223 
NW. 836, 198 Wis. 293, 69 A.DR. 
978. 

10 C J. p 1159 note 84. 

Pailnre to warn motorman 
In action by street railroad pas¬ 
senger injured in collision between 
street car and backing tram, wheth¬ 
er passenger was contnbutorily neg¬ 
ligent in failing to warn motorman 
of approaching tram was for jury.— 
Moutria v East St Douis Ry. Co, 
Mo App. 76 S.W 2d 427. 
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Palling over baggage 

(1) In action for personal injuries 
to passenger caused by falling over 
baggage placed in aisle by other 
passengers, evidence on issue of con¬ 
tributory negligence was held to pre¬ 
sent jury question —Atkinson v. 
Dean, 73 So. 479, 198 Ala. 262. 

(2) Woman, carrying small baby, 
injured by sudden jerk of street car 
causing her to stumble over bag¬ 
gage. was not guilty of contributory 
negligence as matter of law in not 
seeing baggage.—^Heineke v. Chicago 
Rys Co., 116 NE 761. 279 Ill. 210, 
affirming 199 Ill App 339. 

Peet under footrest 

Passenger on railroad coach ex¬ 
tending his feet under footrest was 
held not as a matter of law con¬ 
tnbutorily negligent, where he did 
not know rest was improperly turned 
upward—Chicago, R I & P Ry. Co. 
V McCrary, 16 SW.2d 466, 179 Ark. 
444. 

Pire 

In passenger’s action against mo¬ 
tor carrier for injuries sustained 
when he dived through window on 
bus catching fire while gas tank 
with intake inside bus was being 
filled, whether passenger was con¬ 
tnbutorily negligent in supplymg 
another passenger with match which 
caused fire when it was lit was for 
jury—Williams v Safe Bus, 186 S- 
E. 482, 210 N.C. 400. 

Tiding in cold coach 

Ky—^Davis v. Allen, 251 SW. 194, 

199 Ky. 442 

Utah.—Zoccolillo v- Oregon Short 

Dine R. Co. 177 P. 201. 53 Utah 

39. 

Taxi passenger^si failure to remon- 
strata 

(1) Taxicab passenger, injured m 
collision with truck, was not con- 
tributorily negligent as matter of 
law in failing to warn taxicab driv¬ 
er when blocks away from scene of 
accident to remove his hand from 
back of seat in front of plamtiff, as 
he did when passenger sitting beside 
him protested, nor in failing to pro¬ 
test against conversation between 
him and latter passenger—Zeller v. 
Mayson. 179 A. 179, 168 Md. 663. 

(2) Whether i>assenger, failing to 
remonstrate with driver when taxi¬ 
cab, as passenger claimed, was driv¬ 
en thirty or thirty-five miles an hour 
on city street, was contributonly 
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temporarily after boarding a vehicle,^^ or failing to 
find a seat forthwith 3 or in going to the plat¬ 
form or stcps,®^ or otherwise preparing to leave 
the vehicle®® before it stopped; or in subjecting 
himself to possible injury by a door or window;®® 


or in standing in the vehicle or in changing his 
position,®® or walking down the aisle of a vehi¬ 
cle;®® or in passing from one car to another 
or in transferring from one vehicle to another 
or in projecting his arm, head, or other parts of his 


negligent, was for jury.—^Ramsdell 

V. Frederick. 285 P 219, 132 Or. 161 
Evidence lield snfELcieut to carry is¬ 
sue to jury 

Ark —^Hunter v. Mullins, 203 S.W 
590, 136 Ark- 520. 

Evidence lidd insufficient to carry 
question to jury 

(1) Evidence in action for injury 
to minor son of consigrnee of express 
from being thrown from top of load, 
when driver ran express wagon into 
telephone pole, was insufficient to go 
to jury on issue of contributory neg¬ 
ligence in not having hold on wagon 
—Ablon V. Electric Express & Bag¬ 
gage Co, CivApp, 206 SW. 717, 
affirmed Electric Express & Baggage 
Co. v. Ablon, 218 S W. 1030, 110 Tex- 
235 

(2) Evidence that plaintifE had set 
her grip down in the aisle of defend¬ 
ant’s railway car, and that, when 
the collision occurred, she fell for-, 
ward, striking her feet against thej 
grip, was not sufficient to raise the! 
issue of contributory negligence — 
Schad V. Beale, TexCiv.App„ 250 S. 

W. 757. 

92. Hesitatiiig because of crowd 
Where plaintiff had boarded a 
crowded car, the doors of which 
could not be closed while he stood 
on the steps, and he did not at¬ 
tempt to enter therem immediately, 
because he did not want to push his 
way through the crowd, but when he 
started to go inside the car sudden¬ 
ly lurched and he fell out, sustaining 
injuries, it was held that, although 
it was his duty to board the car 
and reach a place of safety with rea¬ 
sonable celerity, he was not guilty 
of contributory negligence as a mat¬ 
ter of law merely because he hesi¬ 
tated as he did—^Morris v. Detroit 
United Ry., 193 N.W. 871, 223 Mich. 
264. 

93- Cal.—Karsey v. City and Coun¬ 
ty of San Francisco, 20 P.2d 751, 
130 CalApp. 655. 

first available seat 

Passenger is not imder duty as 
matter of law to take first available 
seat, nor to anticipate, as matter of 
law, a sudden and violent jerk of 
train, and whether circumstances re¬ 
quire passenger to take first availa¬ 
ble seat is ordmarily a question for 
jury.—^Burnett v Louisville & N R. 
Co.. 281 SW. 510, 213 Ky. 540 

94. U.S —Spiesberger v- Michigan 
Cent R Co, IlL, 235 F. 864, 149 
C.C.A- 176. 

Ky.—Louisville & N. R. Co. v. 


Spears’ Adm'r. 232 SW 60, 192 
Ky 64—^Louisville & N. R Co v 
Bland. 188 SW 468. 171 Ky. 424 
Tex—Vick V Schaff, CivApp., 260 
S.W 916—Burkes v Northern Tex¬ 
as Traction Co.. CivApp., 185 S 
W. 428, error refused 
10 C J. p 1159 note 85. 

Sadden, jerk 

In an action by a passenger 
thrown from the steps of a car when 
the train which had practically stop¬ 
ped was started with a sudden jerk, 
question of contributory negligence 
was for the jury.—Spiesberger v. 
Michigan Cent R Co., Ill, 235 F. 
864, 149 CC.A 176. 

95. Mass—^Randall v. Boston, R. B 
& L. R. Co. 193 NE. 829, 289 Mass 
241. 

Mmn —Underdahl v Minneapolis St. 
Ry. Co.. 259 N.W. 78. 193 Mmn 
548 

S C.—Valentine v. Seaboard Air Line 
Ry. Co. 127 SE. 724. 131 SC. 382 
,10 C J. p 1159 note 86. 

Going between coaches to request 
stoppix^ of train 

Passenger who by reason of fail¬ 
ure to announce station did not learn 
of arrival until after tram had start¬ 
ed was not, as matter of law, guilty 
of negligence m going between 
coaches to request employee to stop 
tram, resulting in his being thrown 
by sudden jerk, although person to 
whom he spoke was not in fact em¬ 
ployee hut news butch—^Louisville & 
N. R. Co. V. Burk, 268 S.W. 844, 207 
Ky, 1. 

ILea-ning against aliding subway door 
Whether passenger was negligent 
in leanmg against sliding door of 
subway car while waiting for train 
to stop at station was for jury.— 
Chasn v. Interborough-Rapid Trans¬ 
it Co, 227 N.T.S. 279, 222 App.Div. 
642. 

Leaving seat 

Whether passenger on. street car 
used* ordinary care, if, with bundles 
in her arms, she arose to alight be¬ 
fore car had come to stop, was for 
jury.—^Doody v. St. Paul City Ry. 
Co, Minn, 270 N.W. 583. 

96. NJ—Colletto V Hudson & M 
R. Co.. 100 A 200. 90 N. J Law 315 
—Paling V New York Cent. R. Co, 
146 A. 788. 7 N J Misc 554, affirmed 
150 A. 920, 106 N.JLaw 586. 

NT.—G^ldweber v New York Con- 
soL R Co, 173 NTS 470. 

Tex.—Schaff v. Gordon, CivApp., 214 
SW. 638. 

Closiiig window 

Street railway passenger, injured 
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by glass when closing window, was 
not conlributonly negligent per se 
for not calling motorman to close 
window—Russell v. Public Service 
Ry Co. 139 A. 322, 104 N.J Law 34. 
Blaiid on door jamb 

Passenger's possible negligence in 
placing hand on jamb of door opened 
by brakeman, and injured when door 
closed as tram slowed down, was a 
question for the jury—Ag^ry v. Penn¬ 
sylvania R- Co, 150 A. 401, 106 N 
JLaw 476, reversing 146 A, 587, 7 
N.JM1SC. 579. 

97- Ark—^Meeks v. Graysonia, N. & 
A. R. Co. 272 S.W. 360, 168 Ark 
966. 

Cal —Graff v. United Railroads of 
San Francisco, 172 P. 603, 178 Cal 
171. 

Ohio—^Beierla v. Hockenedel, 157 N 
E. 573. 25 Ohio App. 186. 

10 C J. p 1159 note 87. 
failure to use 'handiiolds 

Whether passenger who was in¬ 
jured by falling to floor of street 
car which jerked suddenly was con- 
tributorily negligent in failing to 
hold onto handholds was for jury 
—Dallas Railway & Terminal Co v 
Hams, Tex Civ.App., 81 S.W 2d 716 

98. Mo. — Provance v. Missouri 
Southern R. Co., App, 186 S.W. 
955 

10 C J. p 1159 note 88. 

99. Mass—Convery v. Eastern Mas¬ 
sachusetts St- Ry. Co, 147 N E. 
824, 252 Mass. 418. 

1. Ark.—Kansas City Southern Ry. 
Co. V. Teater, 186 S W. 294, 124 
Ark- 1. 

Pa—De March! v. Central R Co. of 
New Jersey, 107 A- 703, 264 Pa. 
321. 

10 C.J. p 1160 note 89. 

Thrown while ronnA^ng ourve 

In action for death of plaintiff’s 
husband, who was thrown from open 
platform of a car while going for¬ 
ward to a smoking car, when a fast 
train without diminution of speed 
was rounding a curve, it was held 
that whether deceased, being ig¬ 
norant of condition of roadbed, was 
required to anticipate an unusual 
jerk caused by condition, was for 
jury—^De Marchi v Central R. Co. 
of New Jersey, 107 A. 703, 264 Pa. 
321. 

2. Changing busses 

In action against bus company for 
injuries received when passenger fell 
into hole on road while transferring 
from one bus to another, passenger’s 
contributory negligence was a ques- 
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body beyond the side of the vehicle;^ or in riding 
with some part of his person on a window sill or 
the like without projecting it beyond the side of 
the vehicle,^ or m riding in a dangerous or im¬ 


proper place,5 such as in a car not intended for 
passengers,® or nding on the platform,^ or on the 
steps or footboard,® of the vehicle. 


tion for the jury—^Damm v IBast 
Penn Transp. Co, 182 A. 720, 120 Pa 
Super. 3SI. 

3L Ill.—Gilberts v. Rockford & I. 

Ry. Co, 215 IllApp 324 
Kan —f'lke v. Huguenin, 28 P 2d 721, 

13S Kan. 866. 

Mo—-Crone v United Rys Co. of St. 

Louis, 236 SW. 654. 

N J,—^Thibodeau v. Hamley, 112 A. 

320, 95 N J Law 180. 

10 C J. p 1160 note 90. 

Bars as waxning' 

Whether iron bars, three inches 
apart, guarding- open windows of an 
electric railway car, give a warn¬ 
ing to a passenger to keep all por¬ 
tions of his body within the car, 
and, if they do, whether the warn¬ 
ing IS sufficient, are questions of 
fact.—Capital Traction Co. v. Cop-1 
land, 47 App.D.C. 152. 

4. BIbow on. -window siU of bns 

Bus passenger who rested his el-^ 
bow on window sill of bus and 
whose arm was not outside outer 
edge of sill was not as matter of 
law contributorily negligent, so as 
to bar recovery from bus company 
for injury to arm resulting when 
bus and automobile sideswiped — 
Ross V. Bay City Transit Co., 56 
P.2d 247, 12 CalJi.pp2d 639. 

5w Ark.—St. Louis, etc, R. Co. v. 

Kitchen, 136 S.W. 970, 98 Ark. 507, 

50 LRA.,]SrS., 828 
10 C.J. p 1160 note 91. 

Bns fender 

In action for injuries received by 
passenger of automobile bus, evi¬ 
dence showing that plaintifC had been 
riding outside on fender, although 
there were vacant seats inside of 
bus, was properly submitted to jury 
on question of plaintiffs contribu¬ 
tory negligence.—Strong v. Olsen, 
241 P. 107. 74 CalApp. 518. 

Boubt rejecting position. 

Conflicting evidence as to wheth¬ 
er deceased was on a pilot in front 
of engine or was standing on a plat¬ 
form between cars of defendant’s in- 
terurban railway, when killed, was 
held to make his contributory neg¬ 
ligence a jury question—^Pearson v. 
Piedmont & K. Ry. Co., 99 S E 811, 
112 S.C 220. 

6- Ga.—Gardner v. Waycross Air- 

Lme R Co, 25 S.E. 334, 97 Ga. 

482, 54 Am.SR. 435. 

10 C J. p 1160 note 92. 

Baggage car 

Passenger, leaving passenger coach 
and going into baggage car 
on personal matter, and injured 
therein -when tram was derailed, was 
not as matter of law guilty of neg¬ 
ligence preventing recovery, conclu¬ 
sion not bemg altered by fact that 


passengers remaining in their coach 
w^re not injured nor that notices 
were posted that passengers were 
not allowed therein, especially where 
passenger did not see such notice on 
account of position in which it was 
posted, the question being for the 
juiy—^Davis v. Jones, 129 SB 892, 
34 GaApp. 7. 

Stock car 

(1) A caretaker of live stock was 
not contributorily negligent as a 
matter of law in ndmg in the stock 
car instead of, as required by the 
contract, in the caboose, which had 
been attached after the train started, 
and of which he was not shown to 
have been notified.—Adams v. Chi¬ 
cago, R I. & P. Ry. Co, 161 N.W. 
295. 179 Iowa 1334. 

(2) Where a passenger on a 
freight train, who was accompanying 
a horse, on the suggestion of the 
conductor rode in the car with the 
animal for the purpose of putting 
out any lire which might be lighted 
in the bedding, the car being next 
to the engine, it was held that the 
question of his contributory negli¬ 
gence in so riding was for -the Jury. 
—Jepsen v. Gallatin Valley Ry. Co, 
195 P 550, 59 Mont. 125 

7- Ark—Kansas City Southern Ry. 
Co. V. Teater, 186 S.W. 294, 124 
Ark. 1. 

U.C—Washington Ry. & Electric Co 
V. Kramer, 44 AppDC. 154 h. 
Mass.—Oliver v. New York Cent. R. 

Co, 173 NE 543, 273 Mass 216. 
Ohio —Stark Electric R. Co. v. 
Brooks, 114 NE. 245, 94 Ohio St 
324 

Okl.—Chicago, R I. & P Ry. Co. v. 

Warren, 269 P- 368, 132 Okl. 107. 
Pa.—Elmer v. Pittsburgh -Rys. Co, 
96 A- 1054, 251 Psl 505—Ward v. 
Southern Pennsylvania Traction 
Co, 80 Pa.Sup«r. 394. 

Tex—Galveston. H. & S. A. R. Co 
V. Easton. CivA.pp, 257 S.W. 924. 
Wis—Gnebenow v. Chicago & M E 
Ry. Co.. 171 N.W. 664. 169 Wis 
12—^Bassett v. Milwaukee North¬ 
ern Ry. Co, 170 N.W. 944, 169 Wis. 
152. 

10 C J. p 1160 note 93. 

Ox^iTiiLTiiy questioiL of fart 

Ordinarily it is a question of fact 
whether the mere circumstance that 
a passenger injured was ndmg on 
the platform of the car, instead of 
taking a seat within, was contribu¬ 
tory negligence.—Eardette v New 
York & S Ry. Co., ISO NY.S. 179, 
190 AppDiv. 543. 

Crowded platfoxin 
Whether a person, who enters a 
car of a street railway company 
which is already crowded and rides 
on a crowded platform and is m- 
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jured, IS gruilly of contributory neg¬ 
ligence is a question to be deter¬ 
mined by the jury under all the cir¬ 
cumstances—Sand Spiings Ry. Co. 
v Smith, 203 P 207, 84 Okl 211 
fingers pinched by «ciiding plates 

Conflicting evidence as to whether 
passenger in vestibule tram was 
passing through cars to find more 
commodious seat or loitering on 
platform between cars made issue 
for jury of passenger’s contributory 
negligence when his fingers were 
caught between unprotected shdmg 
plates.—Oliver v. New York Cent. R 
Co., 173 N.E 543. 273 Mass 216. 
front platform of electric car 

Independently of statute, it is not 
negligence per se for passenger to 
I stand on front platform of moving 
electric car, and in passenger’s ac¬ 
tion for personal injury when thrown 
from front platform of electric car 
while rounding curve, plamlifTs con¬ 
tributory negligence was a question 
for jury—Graff v. United Railroads 
of San Francisco. 172 P. 603, 178 
Cal. 171. 

Jftear platform 

In an action for injury from be¬ 
ing thrown from the rear platform 
of a street car while rounding a 
curve, it was held, on the evidence, 
that plamtifTs contributory negli¬ 
gence was a question for the jury — 
Gumpel V. San Diego Electric Ry 
Co., 172 P 605, 178 Cal 166 
Vacant seats 

In an action for injuries to a pas¬ 
senger ndmg on the platform of an 
electric car, evidence was held to 
make a question for the jury as to 
whether there were any vacant seats 
so as to render applicable a statute 
prohibitmg passengers from riding 
on the platform, when there is avail¬ 
able room mside—^Fish v. Ball, C 
CJ^UtaJi, 93 F.2d 853. 

Vestibuled platform 

There is no rule^ which makes it 
negligence as matter of law for a 
passenger to pass over or stand on 
vestibuled platforms connecting pas¬ 
senger cars, and m an action for 
injury to a passenger while standing 
temporarily on the vestibuled plat¬ 
form between two cars, the question 
of contributory negligence was for 
the jury—New York. N. H. & H 
Ry. Co V Kilby, Mass. 233 F. 252. 
147 CC.A. 258. 

Not n^ligmice per se 

A passenger is not contributorily 
negligent as a matter of law m 
standing on the inclosed platform of 
an electnc railroad car when there 
are no seats availably.—^Fish v. Ball, 
C.CAUtah. 93 F.2d 853 
8L Ga—Bailey v. Georgia Ry. & 
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d. Leaving Conveyance 

It IS ordinarily a question of fact for the Jury wheth¬ 
er or not a passenger was guilty of contributory negli¬ 
gence when leaving a conveyance, such as a moving 
vehicle, although where the rate of speed or other mat¬ 
ters indicate alighting was m the face of obvious danger 
the issue becomes one of law for the court. 

While the circumstances may be such as to ren¬ 


der the question of an alighting passenger's con¬ 
tributory negligence or the absence thereof a ques¬ 
tion of law® as where he alighted at an improper 
place,on conflicting evidence it is for the jury to 
decide as a question of fact whether or not the 
passenger's conduct when leaving the vehicle con¬ 
stituted contributo'ry negligence,il as in aUghting 


Power Co., 124 SE- 907, 32 GaApp 
793 

Md—^Hines v. Watkins, 112 A. 299, 
137 Md 211. 

Mo—Shelton v. Chicago, M. & St. P. 

Ry. Co. App.. 190 SW- 46. 

Ohio.—Stark Electric R. Co. v. 
Brooks, 114 N.E. 245, 94 Ohio St. 
324. 

10 C J. p 1160 note 93. 

Crowded cax 

A street car passenger is not con¬ 
clusively guilty of contributory neg¬ 
ligence in remaining on the step aft¬ 
er finding that he could not get in¬ 
side the car, owing to the crowded 
condition thereof.—Smith v. Kansas 
City Rys. Co.. App, 204 S.W. 575. 
Prior to statute 

Riding on running board of auto¬ 
mobile was not contributory negli¬ 
gence as matter of law prior to stat¬ 
ute—^Bergsrud v. Maryland Casualty 
Co.. 229 N.W. 655, 201 Wis 141. 

9u Md.—Hevell v. Baltimore Transit j 
Co.. 196 A. 103. 

Pa—Shade v. Union Traction Co., 7 
PaDist. 34. 20 Pa.Co. 292. 

10 C J- p 1157 note 70. 

Compulsory nonsuit proper 
EWidence that passenger, after 
alightmg on curve of track, walked 
near track, and was struck by over¬ 
hang of street car, held to render 
compulsory nonsuit proper—Duffy v. 
Philadelphia Rapid Transit Co, 140 
A 496. 291 Pa. 564. 

3>ixection of verdict for defendant un^ 
warranted 

(1) Where a passenger, after seeing 
others alight by means of a stool 
placed below the car step, returned 
to the car on an errand, and then 
stepped off without looking again 
for the stool, which in the meantime 
had been removed, and was injured 
by a resulting faU, he was not crim¬ 
inally negligent as a matter of law, 
so as to lose his right to recover, 
under RevSt.Neb. 1913 { 6052, and 
It was error to direct a verdict for 
the railroad—Maple v. Union Pac. 
R Co, aCA-Neb, 264 P 89 

(2) In an action for injuries to a 
passenger who stepped from a street 
car onto a stake and thereby severely 
sprained his ankle, evidence that 
the stake was one of a row which 
had been placed theie by the city 
engineer and had been there for some, 
time, that the passenger knew gen¬ 
erally of the presence of the row 
of stakes, but not of the location 


of the particular stake, and that the 
car stopped at night with the step 
directly over the stake, held suffi¬ 
cient to take to the jury the issue 
of the street car company’s negli¬ 
gence and of the passenger’s contrib¬ 
utory negligence, so that it was error 
to direct a verdict for defendant— 
Mayhew v Ohio Valley Electric Ry. 
Co.. 254 S.W. 202, 200 Ky. 105. 
Evidence held insufficient to estaUish 
contributory negligence as mat¬ 
ter of law 

(1) Generally.—Pajme v. Davis, 252 
SW. 57, 298 Mo. 645—Green v. Chi¬ 
cago, B. & Q R Co, 251 SW. 931. 
213 Mo App. 583—Turner v. Wabash 
Ry. Co. Mo.App.. 211 SW. 101. 

(2) That passenger continued to 
alight after notiemg that doors were 
not fully opened and that step was 
tilted up, held insufficient to estab¬ 
lish contributory negligence as a 
matter of law.—Peters v. Chicago 
Rys Co., 138 NE. 629, 307 HL 202 
lOL pa.—Scanlon v. Philadelphia 

Rapid Transit Co., 57 A. 521, 208 
Pa. 195. 

11- Ala.—Smith v. Southern Ry. Co , 
164 So. 903, 231 Ala. 381—Alabama 
Power Co. v. Trail, 103 So. 867, 212 
Ala. 638 

Ark —Missouri Pac Transp. Co. v 
Robinson, 86 S.W.2d 913. 191 Ark 
428. 

Cal—^Duffield v. Payne, 227 P. 217, 66 
Cal App 767. 

Conn —Spiro v. Bridgeport Auto 
Transit Co., 155 A 416, 113 Conn 
773. 

HI.—Gnswold V. Chicago Rys Co., 
170 NE 845, 339 Ill 94. affirming 
253 Ill.App. 498—^Thomason v Chi¬ 
cago Motor Coach Co, 10 N.E.2d 
714, 292 R1 App. 104—Davis v East 
St. Louis & S. Ry. Co, 9 N.E.2d 
254, 290 IlLApp 540—See Appel 
V. Alton, G & St L Traction Co, 
207 Ill App. 562—Louden v Termi¬ 
nal R Ass’n of St. Louis, 206 Ill. 
App 87. 

Ky.—Chesapeake & O Ry. Co v 
Clarke. 189 S.W. 882. 172 Ky. 811 
Md.—Washington, B. & A Electric 
R Co. V. Pitch, 136 A 529, 152 Md. 
137 

Mass—McNeil v New York, N H 
& H R Co., 185 N.E 471. 282 Mass. 
575—^McManus v Boston Elevated 
Ry Co,. 160 NE. 529, 262 Mass. 
519—^Mucci V. Boston Elevated Ry. 
Co. 159 NE, 513, 262 Mass 308. 
Mich—Steketee v. Waters, 159 N.W. 
368, 193 Mich. 177. 
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Mo.—Carney v. United Rys. Co. of 
St. Louis, 236 S.W. 308, 205 Mo. 
App. 495—^Turner v. Wabash Ry. 
• Co . App , 211 S W. 101. 

N.H—Wilson V. Berlin St. Ry, 149 
A 602, 84 N.H. 285. 

N J —Kinder v. Erie R. Co , 162 A 
387. 109 N J.Law 469, reversing 146 
A 923, 7 NJ-Misc. 637, followed 
m 137 A 88 103 N.J Law 316— 

MaJzer v. Koll Transp. Co., 156 A 
639. 108 N J.Law 296—Galamb v. 
i Erie R. Co., 156 A 128, 108 N.J. 
Law 7—^Pabst v Public Service 
Ry. Co.. 141 A 773. 104 N.J Law 
537—Alexander v. Matteucci, 135 
A 820, 5 N JMisc 183. 

NT—Knipnick v Branikowski. 3 
NE2d 210. 271 N.Y. 612, reversing 
284 N.YS. 407. 2t6 AppDiv. 782— 
Wilson V International Ry. Co., 199 
N.YS. 562, 205 App.Div. 275. 

N D.—Arnold v. Minneapolis, St P 
& S S. M Ry. Co., 228 NW. 456, 
59 ND. 59. 

Ohio.—^Mahoning & S. Ry. & Light 
Co. V. Leedy, 136 N.E. 198. 104 
Ohio St. 487—Grubbs v. Cincinnati, 
L. & A Electric St. R. Co., 17 
Ohio Cir.Ct.,N.S., 425, appeal dis¬ 
missed 13 Ohio Law 64, 60 Wkly. 
Law Bui- 200 

Okl.—St Louis-San Francisco Ry. 
Co. V. Loftus, 234 P. 607. 109 Okl. 
141 

Or—Goodson v. Portland Electric 
Power Co, 279 P 559, 130 Or. 
145—Watts V. Spokane. P & S 
Ry. Co, 171 P. 901. 88 Or. 192. 
Pa.—Hager v Philadelphia & R Ry. 
Co. 104 A 599, 261 Pa 359—Jenk¬ 
ins V. Beyer, ISO A 135, 118 Pa. 
Super 527. 

RL—^Tomei v. United Electric Rys 
Co. 163 A 479 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Watts, 216 SW 391, 
110 Tex 106, reversing. Civ App., 
173 SW 909—^Texas & N O Ry 
Co V. Rooks, Com App. 292 S.W 
536, affirming. Civ App., 283 SW. 
622, and rehearmg denied. Com. 
App.. 293 S.W. 554. 

Utah—^Barlow v. Salt Lake & U. R. 

Co, 194 P. 665. 57 Utah 312. 

Va—Chesapeake & O. Ry Co. v. 

Tinsley, 89 S.E. 860, 119 Va 423. 
Wash—Anderson v. Grandy, 283 P. 

186, 154 Wash 547. 

W Va—Kaufman v. Charleston 

Transit Co, 186 SE 617, 117 W. 
Va 591—^Donnally v. Payne, 109 
S.E 760, 89 W.Va 585. 

Wis —Pleva v. Milwaukee Electric 
Ry. & Light Co.. 246 NW. 694, 
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at a place other than the station or platform,^- or 
on the wrong side of the vehicle,or by means of 
slippery steps,^^ or when transferring from one 
vehicle to another,^® or when stumbling over an ob¬ 
struction,!® or slipping on loose gravel,!^ or step¬ 


ping into a hole!® or rut.!® 

Moving vehicle. The circumstances may be such 
as to render it a question of law whether a passen¬ 
ger was contributorily negligent in leaving a vehi¬ 
cle while it was in motion.Ordinarily, however. 


210 Wis 568—^Zilles v. Milwaukee 
Electric Ity & Liglit Co, 246 N.W. 
693. 210 Wis. 564. 

10 C J p 1158 note 80- 
Assisting anotker 

In an action for injuries to a pas¬ 
senger thrown to the ground while 
assisting his daughter to alight, evi¬ 
dence held sufficient to take the case 
to the jury,—Capital Traction Co. v. 
Hoover, 45 App.DC 247. 

Bus door stri'^^ne* iia-nd 

In action by passenger on motor- 
bus for injury to hand while alight¬ 
ing, from closing of door from con¬ 
tact with another automobile, evi¬ 
dence held to make plamtiffs con¬ 
tributory negligence question for 
jury.—Leban v. Range Rapid Transit 
Co., 208 N.W. 533, 167 Minn. 40. 
Crowd 

Contributory negligence of passen¬ 
ger in crowded train in attempting 
to alight with crowd, instead of 
waiting, held question for jury — 
Morey v. New York Cent. R. Co, I 
254 N.T.S 531. 234 App.Div 210. af¬ 
firmed 184 NE. 148, 260 N.Y. 691. 
FawiUiarity with conditions 

"Whether plaintifi was so familiar 
with the condition of the ground 
that it was contributory negligence 
on her part to alight at a place 
of alleged obvious danger held for 
the jury—^Beach v. Eureka Traction 
Co. 203 S.W. S34, 135 Ark. 542. 

Struck by passi-ng auto 

In action by plaintiff for injuries 
from being struck by passing auto¬ 
mobile while she was alighting from 
defendant's street car, question of 
contributory negligence held for jury. 
—-Woods V. North Carolina Public 
Service Co., 94 SE. 459. 174 N.C. 
697, 1 ALR. 942. 

ITse of "handiiolds 

Passenger, who was thrown against 
brake handle when in act of alight- 
mg from street car which sudden¬ 
ly started and stopped, held not con- 
tnbutonly negligent as matter of 
law because she did not make use 
of handholds to steady herself.— 
"Virginia Public Service Co. v. Silver, 
C C.A .Va., 68 F 2d 230. 

Evidence held sufflcieiit to take ques¬ 
tion to jury 

N.Y.—Creasy v. Eastern G-reyhound 
Lines of New York, 291 N.Y.S. 746, 
249 App Div. 59. 

Evidence held insn'fflcie^t to take 
question to jury 

(1) Street car.—^Bakkensen v. Min¬ 
neapolis St Ry. Co., 238 N.W. 489. 
184 Minn. 274. 


(2) Taxi—Faulos v. Koelsch, 263 
NW. 913. 195 Mmn 603. 

12- Ill—See Aur v. East St. Louis 
Ry Co. 194 HI App. 193. 

Mo.—Pajme v. Davis, 252 S W. 67, 
298 Mo. 645. 

Ohio.—Cleverdon v. Lake Shore Elec¬ 
tric Ry Co, 20 Ohio Cir.Ct.,N S , 
550, affirmed Lake Shore Electric 
Ry. Co. V- Cleverdon, 80 N.E. 1128, 
75 Ohio St. 618. 

Pa.—^Miller v. Lehigh Valley R. Co., 
138 A. 89. 290 Pa. 130 
Tex—^Missouri. K. & T. Ry. Co. of 
Texas v. Churchill, Com App., 212 
S W 155, affirming. Civ App, 171 
SW. 517, rehearing denied. Com. 
App., 213 S W 253—Waters v. Tex¬ 
as Electric Ry, Civ.App. 267 S W 
1005—^Port Worth & D. C. Ry. Co 
V. Lovett, Civ App, 243 SW. 519 
10 C J. p 1159 note 82. 

Custom 

W'here, through previous custom, 
street car passengers had the implied 
permission of the street railway to 
alight at a point where the car was 
stopped for switching, a passenger 
who knew of the custom was not, 
as matter of law, negligent in at¬ 
tempting to leave the car when it 
was so stopped, so that she was in¬ 
jured when it started, the question 
heing for the jury —Stahl v. South¬ 
ern Michigan Ry. Co., 178 NW. 710, 
211 Mich. 350. 

Failure to await brak<*-nfian’s r*s«rf«*t- 
ance 

Evidence m action for iiuury to 
passenger m alighting from car, 
which, at night, had stopped away 
from station platform, held to call 
for submission of contributory negli¬ 
gence in not waiting for brakeman 
to assist, and in otherwise not exer¬ 
cising proper care —Missouri Pac R 
Co. V. Crawford, 270 SW. 517, 168 
Ark. 430. 

13L Pa—^Roberts v. Pennsylvania R. 
Co, 86 A. 284. 238 Pa. 404, Ann.Cas. 
1914C 502. 

10 C J. p 1159 note 83. 

14- Conn.—Connelly v. Connecticut 
Co.. 140 A 121, 107 Conn 236. 
Md,—Washington, B. & A. Electric 
R. Co. V. Fitch, 136 A. 529, 152 Md 
137. 

Mass.—Bagnell v. Boston Elevated 
Ry. Co, 142 N.E. 63, 247 Mass 235 
RI—^Tomei v. United Electric Rys 
Co.. 163 A. 479. 

Zee 

In passenger's action against street 
railway company for injuries receiv¬ 
ed in alightmg from street car, 
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whether passenger was gruilty of con¬ 
tributory negligence m descending 
from car by way of known icy step 
was for jury —^Rickabaugh v 
Youngstown Municipal Ry. Co., 9 N 
E.2d 900, 55 Ohio App 431. 

15. Attempting jump to boat 

In an action by plaintiff for dam¬ 
ages for the death of her husband, 
caused by his attempting to jump 
from a stage plank provided by the 
defendant railroad for him and oth¬ 
er passengers being transferred from 
coaches to transfer boat, question of 
contributory negligence held for the 
jury.—^Yazoo & M. V R Co. v. Hill, 
216 S W. 1054, 141 Ark. 378. 

1& Mo.—^Roussell v. St. Louis-San 
Francisco Ry. Co., App.. 257 S.W 
516 

17. Gravel hidden by dress 

"Whether a passenger who was m- 
jured when gravel on a platform 
slipped under her foot as she was 
alightmg was negligent was a ques¬ 
tion of fact for the jury, although 
she had bundles m her arms, stepped 
down without asking for help, and 
did not take hold of the railing, 
where she testified that, because of 
her dress, she could not see the loose 
gravel on the platform—^Barlow v 
Salt Lake & U. R. Co., 194 P. 665, 
57 Utah 312. 

18- Mo—Caley v. Kansas City, 48 
S W.2d 25, 226 Mo App 934. 

Ohio —^Poehl V. Cincinnati Traction 
‘Co. 151 NE. 806. 20 Ohio App 148 
Pa —Gourlay v. Philadelphia Rapid 
Transit Co, 100 Pa Super. 419— 
Fissell V. Hines, 78 Pa Super 179— 
Hall V Lehigh Valley R. Co, 74 
Pa Super. 52. 

19. NH—-Wilson v. Berlin St. Ry, 
149 A. 602, 84 N H 285. 

20. Cal.—^Fitzgerald v Southern Pac. 
Co., 173 P. 91. 36 Cal.App. 660. 

10 C.J. p 1157 note 71. 

Obviously dangerous speed 

(1) Where the uncontradicted tes¬ 
timony shows that plaintiff left the 
tram when it was movmg at a rate 
of speed that made it probably un¬ 
safe to a reasonably prudent man to 
undertake to alight, he was negligent 
as a matter of law —^Louisville & 
N R. Co V. Derrickson. 185 S-W. 
1114, 170 Ky. 334. 

(2) Where plaintiff stepped from a 
street car while it was running at 
the rate of eighteen miles per hour, 
such act was negligence per se, and 
the court may direct a verdict for 
defendant.—^BZirby v. United Rys. 
Co. of St. Louis, Mo., 242 S.W. 79. 
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It IS not negligence as matter of law to leave a 
\ chicle in motion, and as a rule the question is one 
of fact addressed to the jury.21 The question of 
whether or not the passenger did attempt to alight 
from a vehicle while it was moving is also ordina¬ 
rily one of fact for the jury.22 

e. PennissioiL or Direction of Carrier’s Em¬ 
ployee 

Where the mere fact that a passenger acted in ac¬ 
cordance with the permission or direction of the car¬ 
rier’s agents does not as a matter of law absolve him 
from a charge of contributory negligence, such permis¬ 


sion or direction ordinarily raises an issue of fact for the 
jury. 

Where the evidence tends to prove an invitation, 
inducement, or constraint of the carrier’s agent 
causing the passenger to take a reasonable risk, 
he is not guilty of contributory negligence as mat¬ 
ter of law,^3 but the issue as to such negligence is 
one of fact for the jury.24 

The mere fact that the passenger acted with the 
permission of the carrier’s agent does not absolve 
the passenger from a charge of contributory neg¬ 
ligence in doing an obviously dangerous act.^® 


21. Ala.—^Mobile & O R. Co v Da¬ 
vis. 137 So. 525. 223 Ala. 600— 
St Louis & S. F. Ry. Co v. Mills, 
124 So. 231. 220 Ala. 107—Central 
of Georgia Ry. Co v. Matbis, 71 
So. 674. 196 Ala. 32—Central of 
Georgia Ry. Co. v. Williams, 84 
So. 633. 17 AlaApp. 259. 

Cal.—^Poalt V Pacific Electric Ry. 
Co. 170 P, 159. 177 Cal 190--Fitz- 
gerald v. Southern Pac Co, 173 
P. 91. 36 Cal App 660. 

Ga.—Central of Georgia Ry. Co. v. 
Weathers, 108 S.l!j. 556, 27 GaApp. 
375—Southern Ry Co. v. Williams. 
91 SE. 894. 19 GaApp. 462. 
m. —Wood V. Illinois Cent. R. Co, 
201 111 App 439. 

Ind.—^Pittsburgh, C., C & St. L. Ry. 
Co. V. Boys. 123 N.E. 482, 71 Ind. 
App. lOz 

Iowa—^Bersie v. Chicago, M. &. St. P. 
Ry. Co. 211 N.W. 250, 202 Iowa 
1090. 

Ky.—Chesapeahe & O R. Co v. Mol- 
lett, 251 SW. 1007, 199 Ky. 817— 
Chesapeake & O R Co. v. Mollett, 
251 SW. 1005. 199 Ky. 813—Ken¬ 
tucky Traction & Terminal Co. v 
Peel. 214 SW. 874, 185 Ky, 207— 
Louisville & N. R. Co v. Derrick- 
son. 185 S.W. 1114. 170 Ky. 334. 
Mo.—Sivicek V. Dunham, 219 S.W. 
594—^Bogrees v Wabash Ry. Co, 
App., 266 S.W. 333—Williams v. 
Missouri Pac. R. Co., App., 243 S. 
W. 188—^Bond v. Chicago, B. & Q 
Ry Co. 99 S.W. 30. 122 Mo App. 
207. 

ND.—^Faubion v. Minneapolis, St. P. 
& S S. M Ry. Co., 177 NW 371. 
45 ND. 269. 

Ohio.—Cleveland Ry. Co. v HiU, 12 
Ohio App 125. 

Tenn—^Tennessee R Co. v. Krngsley. 
10 Tenn App 637. 

Tex.—Fort Worth & D C Ry. Co 
V. Lovett, Civ.App, 243 SW. 519. 
Va—Virginia Ry & Power Co. v. 

Arnold. 92 S.E. 925. 121 Va. 204. 
Wash—Alstead v. KApper, 236 P 799, 
135 Wash 21—^Yenney v Pacific 
Northwest Traction Co., 215 P. 38. 
124 Wash. 660 
10 C J. p 1158 note 81. 
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a negligent act to alight from a mov¬ 
ing train, the rate of speed, the cir¬ 
cumstances which limit the free 
agency of the person alighting, and 
his position, if one of peril, being 
elements to be considered, and, with¬ 
in reasonable limits, his negligence is 
a question for the jury.—Rauscher 
V Payne. 188 NW. 1017, 152 Minn 
368 

At night 

Where a passenger fell and was in¬ 
jured in alighting from a moving 
tram in the nighttime after being 
told hy its operatives that his station 
had been reached and opened the 
door for him to alight, the question 
as to whether he was negligent in 
his failure to examme where he was 
going to alight was for the jury.— 
Williams V Missouri Pac R. Co., Mo- 
App , 243 S W. 188. 

Belief that car had stopped 

Whether street car passenger was 
negligent in starting to alight under 
belief that car had stopped, held 
a question for the jury—Drake v. 
Northern Texas Traction Co, Tex Civ. 
App, 197 SW. 610, error refused. 

Slowly moving vU'cct car 
Whether passenger is guilty of 
neghgence in attempting to alight 
from slowly movmg street car is 
ordinarily a question of fact for 
jury—^Fitzgerald v Des Moines City 
Ry. Co., 207 NW. 602, 201 Iowa 1302. 

Thrown, by sudden, jerk 

It IS not negligence as a matter 
of law for the passenger to alight 
from a moving tram, where his testi¬ 
mony was that he was caused to 
alight by its sudden and unanticipat¬ 
ed jerk.—Chicago, R L & G Ry. Co. 
V. Comstock. Tex.CivJlpp, 189 S.W. 
109, error refused. 

Train slowing down for station 
In an action against a carrier for 
damages for personal mjuries, wheth¬ 
er plaintiff was guilty of contribu¬ 
tory negligence m attemptmg to 
alight from a movmg train, which 
simply slowed down for the station, 
held for the jury—Vietti v Bines. 
192 P 80, 48 CaLApp. 266. 

Train stopiking fox insufficient time 
If a train does not stop a reason- 
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ably sufficient time to enable a pas¬ 
senger to alight with safety, it is 
not negligence per se for the latter 
to attempt to do so after the tram 
starts, providing it is not traveling 
at such a rate of speed as to make 
it apparent to an ordinarily prudent 
man that it would he dangerous to 
attempt it-—Cincinnati, N. O. & T P- 
Ry Co V Francis, 220 S.W. 739, 
187 Ky. 703. 

SSL Pa —^Hawkins v. Director Gen¬ 
eral of Railroads. 121 A 46, 277 Pa 
213. 

S C.—Comer v. Atlantic Coast Line 
R. Co, 90 S.E. 188, 105 *S.C 480. 

23. Ga.—Southern Ry. Co v. White- 
head, 120 S.E. 700, 31 GaApp 398 

W.Va—Donnally v. Payne, 109 S.B 
760. 89 W.Va. 585 

24. Ark —^Tri-State Transit Co of 
Louisiana v. Miller, 65 S W.2d 9, 
188 Ark 149. 90 ALR. 1389. 

Cal—Sanchez v. Pacific Auto Stages. 

2 P.2d 845. 116 CaLApp 392. 

Minn.—^Joseph v. Chicago. B & Q. 
R. Co, 160 NW 689. 135 Minn. 
239. 

Mo.—^Bogrees v. Wabash Ry. Co, 
App, 266 SW. 333. 

W-Va.—^Donnally v. Payne, 109 S.E. 
760, 89 W.Va. 585 

Alighting at direction of conductor 
In an action by a passenger 
against a carrier for mjuries sustain¬ 
ed in alightmg from a moving train, 
alleged at the direction and invita¬ 
tion of the conductor, the defense 
of contributory negligence held for 
the jury.—^Fullerton v. Chicago Great 
Western R. Co, 199 NW. 93, 159 
Mmn. 475. 

25- N.J-—Karmtsky v Machanic, 109 
A. 303, 94 N.J.Law 127. 

Biding on step 

The fact that the driver of a jit¬ 
ney bus operating as a common car¬ 
rier permitted a passenger to ride 
on the step, which was a place of 
danger, does not disprove that it 
was negligence per se for plamtiff to 
ride there, unless the bus was crowd¬ 
ed-—^Karmtsky v. Machanic, 109 A. 
303, 94 N.JLaw 127. 
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f. Acts m Emergencies 

The existence of an emergency and the conduct of the 
passenger confronted therewith as respects a charge of 
contributory negligence are ordinarily questions of fact 
addressed to the jury. 

Whether in a case of emergency the apprehen¬ 
sion of danger was such as reasonably to cause 
alarm to the frassenger,^® or to justify the conduct 
he pursued,-"^ and whether or not he acted with due 
care in the cmergenc 3 r ,28 are ordinarily not matter-s 
of law but questions of fact for the jury. 

g. Persons under Disability 

The claimed contributory negligence of a passenger 
suffering under a disability, such as age or intoxication, 
is ordinarily a question of fact for the jury’s decision. 


Whether a person under disability, such as a 
child, an enfeebled person, or an intoxicated per¬ 
son, was guilty of contributory negligence relative 
to his injuries is ordinarily a question for the jury 
under the evidence,^® and it is not contributory 
negligence as matter of law for a passenger unable 
to take care of himself to fail to provide an at¬ 
tendant.*® 

b. Elevator and Escalator Cases 

The contributory negligence of a passenger in an 
elevator or on an escalator is ordinarily a question of 
fact, although circumstances may reduce the issue to 
one of law. 

In an action to recover damages for injury or 
death occasioned by the use of defective machinery 


2G. Md.—-Western Maryland R. Co. 
V. Herold. 22 A. 323. 74 Md. 510. 
14 L,.R.A. 75. 

10 aj. p 1160 note 94. 
trader threat of death 

Where a passengrer jumped from 
a moving train to escape other pas¬ 
sengers who were pursuing and 
threatening to kill him, his contrib¬ 
utory negligence is not a question 
of law, but one of fact for the jury. 
—tltterback v. St. Louis & S. F. Ry. 
Co.. Mo. 189 SW. 117L 
27- Cal.—Drury v. Los Angeles Ry. 
Corporation. 282 P. 525. 102 Cal. 
App 58. 

.Cmnglng to h—niiieliar 

Whether danger confrontmg street i 
car passenger falling ofE rear plat¬ 
form justified clinging to handlebar 
held for jury.—Drury v. Los Angeles 
Ry. Corporation, 282 P. 525, 102 CaL 
App. 58. 

28. Ala.—Louisville & N. 'R. Co. v. 

Martin. 73 So. 909. 198 Ala. 540. 

Ill—^Jensen v Fast St. Louis Ry. Co., 
202 111 App. 583. 

Ky.—McGraw v. Ayers. 68 S.W.2d 
378, 248 Ky. 166—Kentucky Trac¬ 
tion & Terminal Co. v. Roman’s 
Guardian. 23 SW.2d 272, 232 Ky 
285. 

Wash.—Heva v. City of Seattle, 272 
P. 41. 150 Wash. 61. 

10 C.J. p 1160 note 95. 

Attempt to rescue companioii. thrown 
onto trestle . 

Where passenger on crowded car 
was thrown o£E into darkness by vio¬ 
lent lurch on a bridge and went on 
trestle of overhead crossing, and 
his companion alighted and walked 
back along trestle from which he fell, 
whether rescuer’s fall was due to 
railway's negligence, and whether he 
was foolhardy, were for jury.—Wag¬ 
ner V. International Ry. Co., 133 If. 
E. 437. 232 N.Y. 176, 19 A-L.R 1, 
reversmg 180 If.T.S. 957, 189 App. 
Div. 925. 

Confusion on crossing tracks 
Where a passenger alighting from 


a street car waited until the car had 
gone a distance of seventy five feet 
or more and then, in obedience to 
an apparent signal from the motor- 
man of the car following, she cross¬ 
ed the tracks, and, seeing a car ap- 
proachmg on the other track, be¬ 
came confused and hesitated and was 
struck, it could not be said as a 
matter of law that she was guilty 
of negligence in attempting to cross, 
smee one suddenly put in peril will 
not be held negligent for choosing 
the alternative which proved the 
more dangerous.—Schnurr v. Detroit 
United Ry., 193 N.W. 772, 222 Mich. 
591. 

Jumping in wrong direction 

That result showed that deceased, 
whose death resulted from injury 
caused by his attempt, when emer¬ 
gency arose, to jump from stage 
plank to transfer boat provided by 
defendant company for him and oth¬ 
er passengers could have escaped 
mortal injury by jumping on the 
sand, did not make his act negli¬ 
gent as a matter of law.—Tazoo & 
M. V. R. Co. V. HiU, 216 S.W. 1054. 
141 Ark. 378. 

29- Ga-—Madden v. S. L. Mitchell 
Automobile Co.. 94 S.EL 92. 21 Ga. 
App. 108. 

W.Va—Tnppett v Monongahela 

West Penn Public Service Co, 130 
S,E 483. 100 W.Va 319. 

10 C J. p 1157 note 4?. 

Age 

(1) Whether an old woman defec¬ 
tive of sight and hearing was guilty 
of contributory negligence m steppmg 
off of a moving street car, held a 
question of fact.—^Poak v. Pacific 
Electric Ry. Co, 170 P. 159, 177 Cal. 
190. 

(2) In an action against a railroad 
for mjuries to an aged female pas¬ 
senger in leaving the tram at des¬ 
tination, if the jury found the train¬ 
man announced all out for the sta¬ 
tion, and followed it by tellmg plain- 
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tiff to get off, it is for them to say 
whether plaintiff was warranted m 
believing she was to get off befgre 
reaching the station, taking into 
consideration her physical and men¬ 
tal condition—Clayton 'v. Philadel¬ 
phia, B. & W R Co, 106 A. 577, 7 
Boyce, Del., 343. 

QliilATlOOd 

Negligence of eight year old gnirl 
killed by defendant's tram is ques¬ 
tion of fact to be determmed from 
age capacity, intelligence, and ex¬ 
perience of deceased—^Molloy v. Chi¬ 
cago Rapid Transit Co., 166 N E. 
530. 335 Ill. 164. 

XutoxieatLO]i. 

(1) Whether passenger who fell 
into railroad cut after alighting from 
street car was intoxicated at all. 
or to what extent, held for jury, on 
issue of his contributory negligence. 
—^Alabama Power Co. v. Hall. 103 So. 
867, 212 Ala 638. 

(2) Whether deceased passenger, 
compelled to nde on rear platform of 
a car by conductor by reason of m- 
toxication and the fact that he'was 
carrying a sack of clams and fish 
poles, was negligent, having fallen 
from the car while rounding a bend, 
held for the jury.—^Fardette v. New 
Tork & S. Ry. Co., 180 NT.S. 179. 
190 App.Div. 543. 

Evidence held, insufficient to take is¬ 
sue to jury 

In passenger's action for personal 
injuries sustained as result of negli¬ 
gent operation of taxicab, evidence 
regarding intoxication of passenger 
held msufficient to take issue of con¬ 
tributory negligence to jury, there 
being no evidence showmg causal 
connection between mtoxication and 
injury.—Yellow Taxicab & Baggage 
Co. V. Cooke. 42 P.2d 826. 171 Okl. 
269. 

30u Mont.—Grohn v. Butte Hotel Co., 

295 P. 262, 88 Mont 599. 

10 C.J. p 1099 note 50 

The duty to have an attendant is 

considered generally supra S 77^- 
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in an elevator, or by the negligence of the conduc¬ 
tor thereof m its operation, the question whether 
or not the passenger was gruilty of negligence which 
contributed to his injury or death is usually one of 
fact for the determination of the jury, under the 
court’s instructions as to what constitutes contribu¬ 
tory negligence,^^ although imder some circum¬ 
stances it becomes solely a question of law, as 
where there is no dispute as to the facts, and where 
the passenger pursued a course of conduct contrib¬ 
uting to his injury which, under the circumstances, 
evinced such a careless disregard for his safety as 
to constitute contributory negligence per se.32 xhe 
foregoing principles apply also to injuries sustain¬ 
ed on a moving stairway or escalator.^^ 


§ 804« Instructions 

a. In general 

b- Conformity to pleadings and issues 
c As to presumptions and burden of 
proof 

a. In General 

General rules govern Instructions relative to con¬ 
tributory negligence of a passenger, such as one enter¬ 
ing, traveling in, or alighting from, a vehicle. 

General rules apply to instructions relative to the 
contributory negligence of a passenger in his ac¬ 
tion against the carrier,^^ and in accordance there¬ 
with the courts have held particular instructions 


31- Ala —^Johnson v. Hopkins, 105 
So. 603. 213 Ala. 493. 

Cal.—^Mclveon v. Lissner. 262 P. 459, 
87 Cal.App. 371. 

Ky.—Otis Hidden Co. v. Newhouse, 
364 S W. 731, 204 Ky. 324. 

Mich.—Sikora v. Pellowcraft Club, 
161 N.W 826, 195 Mich. 49. 

Hev —Smith v. Odd Fellows Bids'. 
Ass'n. 205 P. 796. 46 Nev. 48, 23 
AL.R. 38. 

N Y —Zucker v. Ephraim Realty Cor¬ 
poration. 275 NY.S. 593, 243 App 
Div 543—^Hoffman v. Ellis, 174 N 
YS. 362, 106 Misc. 283—^Teich v. 
Seidman's Garase, 188 N-Y.S. 488 
Pa.—McKnisht v. S. S Kresse Co., 
132 A 675, 285 Pa. 489. 

Tex—City Hat. Bank v. Pisott, Civ. 

App.. 270 SW. 234. 

10 aJ. p 1160 note 96. 

Automatic ^-vator 

In prospective tenant's action 
asamst operators of apartment huild- 
ins tor injuries caused by defective 
condition of automatic elevator when 
she walked into elevator shaft, think- 
Ins elevator in place, m which there 
was evidence that the door would 
not have been open if the elevator 
bad been in sood condition, the ques¬ 
tion of the prospective tenant's con¬ 
tributory nesli&ence was one for the 
jury.—^McKeon v. Xiissner, 223 P. 965, 
193 CaL 297. 

SutexuiS devator not level with floor 
It IS not neslisence, as a matter 
of law, for one invited to enter kn 
elevator by the openms of the door 
to step down a foot, nor to step into 
it without ohservms whether the 
platform is exactly even with the 
floor, the care required beins for the 
jury.—White v. Red Mountain Fruit 
Co., 199 P. 318, 186 CaL 335. 

Foot over ed£fe of movins deva'tor 
Neslisence of plaintiff ased fifteen 
years, in allowms his foot to project 
over the edse of a movms elevator 
floor, and question whether he had 
sufficient intellisence to appreciate 
the danser held a jury question.— 


Citizens’ Bank v. Fairweather, 191 
S.W. 911, 126 Ark. 63. 

Poldns head into shaft 

In an action against a power com¬ 
pany for injuries to plaintiff when in 
attempting to sigmal an elevator he 
put his head into the shaft, case held 
for jury under the evidence on the 
issue of plaintiff’s contributory neg¬ 
ligence.—Consolidated Gas. Electric 
Light & Power Co. v- Green. 113 A. 
103, 137 Md. 503. 

Waiinng into shaft 
Where plaintiff, injured in elevator 
shaft on the premises of defendant, 
with whom he had been transacting 
business, walked through an open 
door into the shaft in a poorly hght- 
ed portion of the building, past de¬ 
fendant’s employee, who stood with 
hack to opening, indicating that pas¬ 
sengers could enter if they desired, 
the question whether plaintiff was 
contributorily negligent was for the 
jury.—Grote v. HussmaTui, 223 S.W. 
129, 204 Mo.App. 466. 

32. IlL—Beidler v. Branshaw, 65 N. 
E. lOSCt, 200 HL 425, reversing 102 
Ill App. 187. 

10 C J. p 1161 note 97. 

33. Escalator not in xnotioii. 

In an action by passenger for inju¬ 
ries received on escalator at station, 
tnal judge erred in holding as mat¬ 
ter of law that plamtiff was not m 
the exercise of due care m using an 
escalator not m motion, it being in 
evidence that she started up the esca¬ 
lator before she knew that it was 
not m motion.—Cook v. Boston Ele¬ 
vated By. Co., 142 N.E. 824, 248 
Mass. 142 

34. Ala.—Montgomery Light & Trac¬ 
tion Co. V. O’Connor, 85 So. 384, 204 
Ala. 24. 

Cal.—Graff v. United Railroads of 
San Francisco. 172 P. 603, 178 CaL 
171—^Riley v. Southern Pac. Co., 
207 P. 699, 57 CaLApp. 477. 

Conn.—^Montamhault v, Waterbury & 
Milldale Tramway Co., 120 A. 145, 
98 Conn. 584. 


IlL—^Ellers v. Peoria Ry. Co, 200 Ill. 
App. 487. 

Mass.—^Bilodeau v. Fitchburg & L. SL 
Ry. Co., 128 NB. 872. 236 Mass. 
526. 

Ohio.—Cmcinnati Traction Co. v. 

Burkhardt, 4 Ohio App. 103. 

Pa—Klingensmith v. West Penn 
Rys Co , 123 A. 787. 279 Pa 336. 
Tex.—^Texas Electric Ry v. Stewart. 
Civ.App., 217 SW 1081, error re¬ 
fused—^Texas & P R Co v. Pierce, 
30 S.W. 1122, 10 Tex Civ App. 429. 
Wash.—Calhoun v. Portland By.. 
Light & Power Co., 178 P. 805, 105 
Wash. 592. 

W.Va —^Trippett v. Monongahela 
West Penn Public Service Co„ 130 
S.E. 483. 100 W.Va. 319. 

10 C.J. p 1161 note 2-p 1162 note 4, 
p 1163 note 9—p 1164 note 18, p- 
1167 notes 25—28. 

Conf-nsinsf character of instractions 
<1) An instruction that plamtiff 
was contributorily negligent m 
alighting from a movmg tram unless 
the carrier failed to stop its train a 
sufficient lengrth of time to enable her 
to alight therefrom in safety, and 
she was compelled to choose between 
leaving the car while it was moving 
slowly or being carried beyond her 
destination, provided she did not act 
when a reasonably prudent person 
in the exercise of ordmary care and 
caution would have refrained from 
alighting under the circumstances, 
was confusing under the facts, 
where there was no testimony she 
was compelled to maxe the choice 
referred to, and the evidence was 
conflicting as to whether the train 
stopped long enough to enable her 
to alight.—Chesapeake & O R. Co. v. 
Darnel, 251 S.W. 1007, 199 Ky. 817— 
Chesapeake & O. R. Co v. Mollett, 
251 S.W. 1005, 199 Ky. 813. 

(2) Instractions held not confus¬ 
ing.—Giguere v. Boston & M R. R., 
167 A. 561, 86 N.H. 294. 

10 C.J. p 1163 note 11. 

Misleading character of instmctiojBs 
(1) In an action by a cnppled pas- 
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given or requested proper^® or improper,^® such as 
instructions relative to the care required of children 
and others under disability,^" or of a person faced 
with an emergency,^® or instructions respecting the 


care or negligence of a passenger awaiting and 
seeking transportation,^® entering a conveyance, 
or in course of transit,or leaving a convey- 


sender agrainst a railroad company 
for injuries sustained in beingr com¬ 
pelled to aligbt from a passenger 
tram witbout assistance, an instruc¬ 
tion that plaintiff was negligent if 
he stepped down without looking to 
see if there was a portable step in 
place was misleading.—^Turner v. 
Wabash Ry. Co.. Mo.App., 211 S.W. 
101 . 

(2) An instruction to effect that 
plaintiff could not recover if she at¬ 
tempted to alight while train was 
moving was misleadmg in that jury 
might infer that she could not recov¬ 
er if train was moving at any time | 
after she left her seat.—Rooker v. j 
Deering Southwestern Ry. Co., Mo.; 
App., 204 S.W 556. 

(3) In an action for injuries to a 
passenger when thrown from defend¬ 
ant’s street car, an mstruction on 
negligence of plamtiff in attempting 
to alight while car was in motion 
held not misleading—Northern Tex¬ 
as Traction Co. v. Evans, 193 S-W. 
1067, 108 Tex. 356. 

10 C J. p 1163 note 11. 

Evidence heLSL safficieiLt to warrant 
instrc.c:tioiL 

(1) Generally,—Harris v. Bush, 
196 S.W. 471, 129 Ark. 369. 

(2) Slight evidence of a passen¬ 
ger’s contributory negligence is suf¬ 
ficient to warrant an instruction 
thereon.—McDermott v. Louisville & 
N R. Co, 206 S.W. 6, 182 Ky. 22. 

35. Gta.—Southern Ry. Co. v. Bart¬ 
lett. 162 SE 831, 44 GaApp. 710. 
Mo.—Sparks v. Harvey, App., 214 S. 
W. 249. 

Ohio.—Rudin v. Cincinnati Traction 
Co.. 18 Ohio N.P..NS.. 260 
Tex—^Wells Fargo & Co. v- Lowery, 
Civ App, 197 S.W. 605, error re¬ 
fused. 

SG. Ga—Cooper v. Georgia Power 
Co. 162 S.E 302, 44 Ga.App. 581— 
Seaboard Air Line Ry. v. Cooper, 
93 S.B. 281, 20 Ga.App. 550. 

Ill.—Ellers V. Peoria Ry. Co.. 200 
m.App 487. 

Mass.—Bilodeau v. Fitchburg & L. 
St Ry. Co., 128 N.B. 872, 236 Mass. 
526. 

37- CaL—Mudrick v. Market St. Ry. 

Co. App.. 74 P.2d 328. 

Ky.—^E^elds v. Cannon Ball Cab & 
Bus Co.. 25 SW2d 1046, 233 Ky. 
383 

Ohio.—Cincinnati Traction Co. v. 

Burkhardt, 4 Ohio App, 103. 

Tex.—San Antonio Public Service Co. 

V. Fraser, Civ-App., 91 S.W.2d 948. 
W Va.—^Tnppett v. Monongahela 1 
West Penn Public Service Co., 130 
S.B. 483, 100 W.Va. 319. j 


Boy on steps of moving train 

In an action for the death of plain¬ 
tiff’s fourteen-year old son by falling 
through an open vestibule door of a 
tram on which he'was a passenger, 
an instruction defining “contributory 
negligence,” as the failure to exer¬ 
cise such care for his own safety as 
would be used by a boy of the same 
age, capacity, and experience under 
the same or similar circumstances, 
held not erroneous without proof of 
his want of discretion, there bemg no 
presumption that he possessed suf¬ 
ficient intelligence to have known 
and appreciated the danger incident 
to going on the platform and steps 
while the tram was m motion—Gal¬ 
veston. H. & S A. Ry. Co v. Henry, 
Tex.CivApp., 252 S.W 210. 
CoxLtzibutoxy negligence and carrier 
as insoxer 

In action for injuries to eight year 
old boy from falhng or jumping off 
platform of moving passenger car, 
where evidence justified defense of 
contributory negligence, mstruction 
making carrier absolute insurer of 
safety of passengers, was reversible 
error.—^Trippett v. Monongahela West 
Penn Public Service Co., 130 S.B. 
483. 100 WVa. 319. 

38. Ala —Alabama Great Southern 
R. Co. V. Hunt. 86 So 97, 17 Ala. 
App. 566, certiorari granted Ex 
parte Alabama Great Southern R. 
Co, 86 So. 100. 204 Ala. 504. 

39. U.S.—St. Louis Merchants’ 
Bndge Terminal Ry. Co. v Mun- 
ger. Mo. 254 F. 298. 165 CCA. 586 

Ala—^Montgomery Light & Traction 
Co. V. O’Connor, 85 So. 384, 204 
Ala 24. 

Mo—Sngarwater v. Fleming, 293 S 
W. Ill, 316 Mo 742—Wilh v. Unit¬ 
ed Rys. Co of St. Louis, 274 S.W. 
24—Gurtman v. Lusk, 208 S.W 61 
Pa.—Elingensmith v. West Penn 
Rys. Co., 123 A 787, 279 Pa 336. 
Tex—^Texas Electric Ry v. Stewart, 
Civ.App., 217 S.W 1081, error re¬ 
fused—St. Louis Southwestern Ry. 
Co. of Texas v. McMichael, Civ 
App., 191 SW. 186, error refused. 
AssnmptioiLS on signaling street car 
Omission to charge that, if de¬ 
cedent signaled car of desire to be¬ 
come passenger, she was entitled to 
assume that motorman would see 
signal and control progress of car, 
was error, and omission to charge 
that decedent was entitled to as¬ 
sume that car would approach stop¬ 
ping point under control, and that 
assumption should be considered on 
question of contributory negligence, 
was error.—Sacks v. Connecticut Co., | 
146 A- 494, 109 Conn. 221. , | 
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40- Cal —Ginochio v. City and Coun¬ 
ty of San Francisco, 228 P. 428, 194 
Cal. 159—^Riley v Southern Pac. 
Co, 207 P. 699, 57 Cal App. 477 

—Georgia Ry & Power Co. v. 
Freeney, 96 SB. 575, 22 GaApp. 
457. 

Ill.—^Little V- Peona Ry. Co, 215 
HI.App. 385. 

Mass.—Gerber v. New York Cent R 
R. 192 NE 837, 288 Mass 318. 
Minn—Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493. 
155 Minn. 57. 

Mo.—Vrooman v. Harvey, 197 SW 
118—Sparks v- Harvey, App., 214 
SW. 249 

Or.—Kuniholm v. Portland Electric 
Power Co. 289 P 1055, 133 Or. 246 
Tex.—San Amtonio Public Service Co 
V. Fraser, Civ.App., 91 SW.2d 948. 
Attempt to board in narrow space 
Where deceased went into narrow 
and obviously dangerous place in at¬ 
tempt to board a street car and was 
crushed, instruction that if deceased 
had full time to hoard car and at¬ 
tempted to hoard moving car railroad 
was not liable held erroneous, and 
refusing to instruct that deceased 
was bound to exercise reasonable 
care and that railroad employees 
could assume that he would exercise 
senses held error —Virgmia Ry & 
Power Co. v. Burr, 133 S E. 776, 145 
Va. 338. 

Boarding moving car 

In action for injuries while at¬ 
tempting to hoard car, after motor- 
man had slowed down m response to 
sigrnal given, instruction for defend¬ 
ant company that plaintiff had no 
right to attempt to hoard car while 
in motion held erroneous—^Vrooman 

V. Harvey, Mo., 197 S.W. 118. 

Bolding with one only 

In action by passenger for inju¬ 
ries alleged to have been received in 
boarding tram, contributory negli¬ 
gence instruction should have been 
given where passenger had used only 
right hand in gnppmg railing to 
steps without also grasping opposite 
railing with left hand.—Cincinnati, 
N O & P. Ry. Co. V. Duvall, 92 S. 

W. 2d 363, 263 Ky. 387. 

41- Cal —Strong v Olsen, 241 P. 
107. 74 CaLApp. 518. 

Conn—Montambault v. Waterbury & 
Milldale Tramway Co., 120 A. 145, 
98 Conn. 584. 

D.C —Capital Traction Co. v. Cop¬ 
land. 47 App D.C. 152 
Ga —Georgia Ry. & Power Co v. 
Ogletree, 134 SE 830. 35 Ga.App. 
765. 

Ky.-—Adams v. Hilton, 110 S.W.2d 
1088, 270 Ky. 818—Shelton Taxi 
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ance,'*- as m the case of one alighting from a mov¬ 
ing vehicle/^ or instractions relative to care or neg¬ 
ligence of a passenger in an elevator.^^ The instruc¬ 
tion should include a proper charge as to the degree 


of care required of the passenger under the cir¬ 
cumstances,^® his right to rely on the exercise of 
due care on the part of the carrier,^® as to his neg- 


Co. V. Bowling, 61 SW.2d 468, 244 
Ky. 817. 

Mich—^Herter v- City of Detroit, 222 
N.W. 774, 245 Mich 425. 

N.J.—^Thihodeau v. Bteuuley, 112 A, 
320, 95 N.J.Iiaw 180. 

Pa.—^Panek v. Scranton Ry. Co., 102 
A 274, 258 Pa. 589. 

Tex—St. Louis Southwestern Ry. Co. 
of Texas v- Christian, Civ.App., 191 
S W 175, error refused. 

Wis—Naus V. Chicago & M. Electric 
Ry Co, 201 N.W. 281. 185 Wis. 178 
AssumptioiL of xisk while obl plat¬ 
form or steps 

(1) In passenger's action for in¬ 
jury when thrown from front plat¬ 
form of electric car, requested in¬ 
struction as to his assumption of 
nsk while standing there was 
properly refused, where it included 
risk from motorman’s negligent op¬ 
eration of car.—Graft v. United Rail¬ 
roads of San Francisco, 172 F. 603, 
178 Cal. 171. 

(2) Instruction that passenger as¬ 
sumed ordinary risk incident to rid¬ 
ing on street car steps held proper. 
—Simmons v. Wells, 20 S.W.2d 659, 
323 Mo. 882. 

Buty to cautiozi dzlvex 

In action by taxicab passenger for 
injuries, where owing to storm, there 
was considerable danger, and plain¬ 
tiff realized that driver was not ex- 
ercismg proper caution, and was 
driving too fast, and had opportun¬ 
ity to warn him, but did not, in¬ 
structing jury, that if ordinarily pru¬ 
dent person would have cautioned i 
driver, and plaintiff's failure to do so,! 
contributed to accident, he was guil- i 
ty of contributory negligence and 
could not recover, was proper.—Gar- 
row V. Seattle Taxicab Co., 238 P. 
623, 135 Wash. 630, 45 AL.R 293. 

Xteaving seat 

(1) In an action for injuries to a 
passenger, it is error to refuse an 
instruction to the effect that, if the 
plaintiff left his seat on the rear 
platform of the car and stepped on 
the running board, while the car was 
in motion and traveling twenty-five 
miles an hour, he was guilty of con¬ 
tributory negligence.—Washington 
Ry. & Electric Co. v. Kramer, 44 App. 
D.C. 154 b. 

(2) Instructions in passenger^s ac¬ 
tion against street railroad, in ef¬ 
fect stating that leaving seal while 
car was moving constituted contribu¬ 
tory negligence, held properly denied. 
—Capital Traction Co. v. Lyon, 24 P. 
2d 262, 57 App D.C. 3M. 

IfiAing with p^oUfcdiiig 

Certain conduct may be so obvi¬ 


ously negligent as to justify a 
court in so describing it. and hence 
there was no error in a charge 
that "a passenger ndmg m an auto¬ 
mobile in the street of a populous 
community with one leg protrudmg 
from one of the doors of the car in 
such way as to make it liable to come 
in contact with passing objects is 
negligent in conduct, and defendant 
would not be liable if this negligence 
was a proximate cause of his injury ” 
— Guilfoile V. Smith, 116 A. 237. 97 
Conn. 271- 

4a. D.C —Capital Traction Co. v. 

Hoover, 45 App D.C. 247, 

Ga.—Savannah Electric Co. v. John¬ 
son. 103 SE. 798, 25 GaApp 517. 
Ill.—See Louden v. Terminal R Ass’n 
of SI. XiOuis, 206 HI App 87 
Mich.—Eirkpatn<^ v. Muskegon 

Traction & Lighting Co., 162 N.W. 
99, 195 Mich 519. 

Mo—^Henford v. Kansas City Rys. 
Co, 220 S.W. 899—^Turner v Wa¬ 
bash Ry. Co., App., 211 SW 101. 

Pa—^Baron v Wilkes-Barre Ry. Co., 
71 Pa Super. 103. 

Tex —Drake v. Northern Texas Trac¬ 
tion Co., Civ.App., 197 S W. 610, er¬ 
ror refused—Galveston, H & S 
A Ry. Co. V. Brassell, Civ App, 186 

5 W. 428, error refused—Ft. Worth j 

6 D. C. Ry. Co. V. Yantis, CivJlpp., 
185 SW. 969, error refused. 

Knowledge that car was approaching 
Instruction that if plaintiff knew 
that car which struck him was ap¬ 
proaching, or in exercise of reason¬ 
able observation and care nught have 
known it, he could not recover, was 
correct—Laws v U^nrinnond, W. & B. 
C. Ry. Co., 128 N.E. 52, 79 IndApp 
650. 

4ai U S —Southern Ry. Co v. Doug¬ 
las, CCA-Tenn, 289 P. 325. 

Ala—Van Tinder v. Birmingham Ry, 
Light & Power Co, 80 So. 858, 202 
Ala, 474 

Ark—St, Louis, L M. & S Ry. Co v. 

Duffey, 183 S.W. 748, 122 Ark 429 
Ga.—Atlantic Coast Line R Co v. 
Andrews, 93 S.EL 261, 20 Ga.App 
605. 

Ill—See Stanton v. Chicago City Ry. 
Co, 205 Ill App 385, affirmed 119 
NB 291, 283 Ill. 256. 

Ky —Chesapeake & O. R Co v 
Darnel, 251 S.W. 1007, 199 Ky. 817 
—Chesapeake & O. R. Co v. Mol- 
lett 251 SW 1005, 199 Ky 813. 
Mmu.—^Leoncssafc v, Minneapolis, St 
P. & S. S M Ry Co. 201 NW. 551. 
161 Mmn 304—Van House v. Ca¬ 
nadian Northern Ry. Co., 192 N.W. 
493, 155 Minn 57, 28 A,LR. 357 
Mo—Keppler v. Wells. 238 S.W. 425 
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—^Rooker v. Deering Southwestern 
Ry. Co. App. 204 SW. 556. 

Tex—Northern Texas Traction Co v. 
Evans, 193 S.W. 1067, 108 Tex. 356, 

44- Cal —White v. Red Mountain 
Fruit Co. 199 P 318, 186 Cal. 335. 

45- Tex.—St- Louis Southwestern 
Ry. Co. of Texas v. Christian, Civ. 
App.. 191 S.W. 175. error refused 

10 C.J. p 1162 note 5- 
Care as affected by passeaiger’s in* 
toxicatioii. 

Where street railroad defended ac¬ 
tion, for death of prospective passen¬ 
ger who lost balance on car step and 
fell backward to pavement, on 
inbound that he was intoxicated, con¬ 
ventional definition of ordinary care, 
as used in contributory negligence 
instruction, as that degree of care 
that person of ordinary prudence 
would use under same or similar 
circumstances held objectionable as 
not including element of intoxication. 
—San Antonio Public Service Co v. 
Fraser, Tex.Civ.App. 91 SW2d 948. 
"OrAin^-ry” and ‘‘high" degx^es of 
caze 

In street car passenger's personal 
injury action against street caar com¬ 
pany. court having defined term 
“ordinary care** as applied to pas¬ 
senger was required to define term 
‘bigh degree of care” as applied to 
company.—^Dallas Ry, & Terminal Co. 
v. Travis. 78 SW.2d 941. 125 Tex. 11, 
affirming. Civ App.. 46 S.W.2d 743 
Charge lield suffideut 

Charge that, if passenger could 
have anticipated that protruding arm 
out of window would result in its 
breaking, be was guilty of contribu¬ 
tory negligence, held equivalent to 
instruction that standard of care 
chargeable to him was that of ordi¬ 
narily prudent man.—Greorgia Ry, & 
Power Co. v. Ogletree, 134 S E. 830, 
35 GaApp. 765. 

4©, Ind —^Bird Transfer Co. v. Krug, 
65 NE 309, 30 Ind-App. 602. 

Charge zdieving passenger of duty 
of setf-caze 

A charge, in a passenger's action 
for injuries alleged to have been re¬ 
ceived when he stepped on a hnnam 
peel on the car sill and fell to the 
platform, that the passenger could 
rely on the carrier keepmg its floor, 
doorsill, and platform free and clear 
of banana peelmg and other slippery 
substance is erroneous, as relievmg 
the passenger from any obligation to 

watch out for his own safety._Ft. 

Worth & D. C Ry. Co. v. Yantis, Tex. 
Ci'^-App, 185 S.W. 969, error refused. 
Xnstraction. sn^Rcient 

In action by passenger for inju- 
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ligence being the proximate cause of his injuries, 
as to comparative negligence, where such doctrine 
prevails and where the facts make the doctrine 
of the last clear chance or humanitarian rule ap¬ 
plicable, but not otherwise, the court should give 
proper instructions covering such doctrine.^® 

b. Gonf oimity to Pleadings and Issues 

Instructions relative to a passenger's contributory 
negligence should be given only where such Issue has 
been properly raised, and should conform to the plead* 
ings and issues. 

Where defendant pleads contributory negligence 


on the part of plaintiff, and there is evidence tend¬ 
ing to show it, a charge submitting the question to 
the jury may and should be given 50 Where, how¬ 
ever, the issue of contributoiy negligence is not 
raised by either the pleadings or the evidence, the 
court need not and should not instruct the jury on 
that question,®^ and, where the evidence is such 
that contributory^ negligence must be inferred there¬ 
from, the court may and should draw the inference 
and instruct the jury accordingly.52 The court, in 
submitting the issue of contributory negligence, 
should confine the charge strictly to the acts plead¬ 
ed and relied on as evidence and hence an in- 


ries from collision between street 
car and track, an instruction as to 
passenger's right to rely on em¬ 
ployees exercismg high degree of 
care, although involved and lacking 
clearness, held not prejudicial error. 
—Naus V. Chicago & M. Electric Ry. 
Co., 201 N.W. 2S1, 185 Wis. 178. 

47- Ala.—Southern R. Co. v. Morgan, 
59 So. 432, 178 Ala. 590. 

10 C.J. p 1162 note 7. 

CoastmctloiL and propriety of in* 
stmetions as to provi-r^s^te canse 
generally 

Cal.—Graff v. United Railroads of 
San Francisco, 172 P. 603, 178 Cal. 

171. 

Kan.—Hopson v. Union Traction Co., 
167 P. 1059, 101 Kan. 499. 

N-C.—Uunn v. Atlantic Coast Line 
R. Co.. 93 S.E. 784, 174 iST.C 254 
Tex.—ITorthem Texas Traction Co. 
V. Evans, 193 S.W. 1067, 108 Tex. 
356. 

Wash—Calhoun v. Portland Ry, 
Light & Power Co, 178 P. 805, 105 
Wash. 593. 

viding on tnunper as condition and 
not cause of injury 
Where a passenger told by his con¬ 
ductor to take the car ahead was 
crushed by such car and the one fol¬ 
lowing because of the release of the 
brakes on the front car, which there-1 
upon backed mto the rear car, an in¬ 
struction that. If plaintiff was at¬ 
tempting to ride on the bumper, he 
was not in the -exercise of due care, 
held erroneous, plaintifTs stand on 
the bumper being a condition, and 
not the proximate cause of the in¬ 
jury.—Montambault v. Waterbary & 
Milldale Tramway Co., 120 A. 145, 98 
Conn. 584. 

481 Ga.—Southern R, Co. v. Gore, 
58 S.E. 180, 128 Ga. 627. 

Tex.—Missouri, etc, R Co. v. Can- 
nady, 82 SW. 1069, 36 Tex.CivApp. 
646. 

10 C.J- p 1163 note 8. 

4A. U.S.—^Houston v.- Delaware, L. 

& W. R- Co, C.C.A N J.. 274 P. 599. 
Ark —^Pt Smith Light & Traction Co. 
V. PhiUips, 206 S.W. 453. 136 Ark 
310. 


Cal—Heilman v. Los Angeles Ry 1 
Corporation, 27 P.2d 946. 135 Cal. 
App 627, rehearing denied 28 P 2d j 
384, 135 Cal App 627. I 

Conn.—Sacks v. Connecticut Co., 146 
A_ 494, 109 Conn 221. 

Md—United Rys. & Electric Co, of 
Baltimore v Perkins, 136 A 50, 152 
Md. 105. 

Mo —Gott V- Kansas City Rys. Co, 
222 S.W. 827—^Higgins v. Terminal 
R Ass'n of St. Louis, App., 97 S. 
W 2d 892—Edmondson v. Missouri 
Pac. R Co, App. 8 SW.2d 103— 
Flynn v, Kansas City Rys. Co., 
App., 226 S.W. 974, 

N.H —Giguere v. Boston & M- R. R., 
167 A 561, 86 N.H 294. 

"Va—Virginia Ry. & Power Co. v 
Burr, 133 SE. 776, 145 Va. 338— 
Gordon v. Director Greneral of 
Railroads, 104 S E. 796, 128 Va 426. 

As to burden, of care on. carrier j 
In an action against a railroad for 
personal injuries by being struck on 
the station platform by an mcoming 
train instructions on the doctrine of 
the last clear chance held not erro¬ 
neous as imposing on defendant a 
greater burden than that of using 
ordinary care to avoid injuring 
plaintiff after the discovery of his 
peril.—^Missouri, K. & T Ry. Co. v. 
Smith, 223 P. 373, 97 Okl 152. 

Sufficiency of evidence to warrant in- 
stractioxi 

In an action for injuries to a street 
car passenger, struck by the rear 
fender as the car rounded a curve 
after the passenger alighted, evi¬ 
dence held sufficient to warrant an 
instruction on the doctrine of last 
clear chance—Virginia Trust Co v. 
Raymond, 91 S.EL 613, 120 Va. 674. 

50- Ill.—See Louden v. Terminal R. 

Ass'n of St. Louis, 206 Ill App. 87. 
Kan—^Hunter v. Joplin & P Ry. Co., 
197 P. 1092, 109 Kan, 169—Bmder 
V. Umon Pac. R. Co., 194 P. 314, 108 
Kan. 47- 

10 C J. p 1165 note 19. 

Pxozen. feet 

In an action by a passenger for 
damages for frozen feet, where car¬ 
rier set up failure of plaintiff to com- 
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plain or notify the conductor that the 
car was cold, as constituting con¬ 
tributory negligence, it was error to 
refuse to instruct respecting plain¬ 
tiff’s duly m such respect.—Zoccolillo 
V Oregon Short Line R Co., 177 P. 
201. 53 Utah 39. 

Instructions construed as not ex* 
dnding contxibntoxy negligence 
Instructions in action by passenger 
who fell off platform of street car 
held not to exclude contributory neg¬ 
ligence in attempting to board car 
while in motion.—^Drury v. Los An¬ 
geles Ry. Corporation, 282 P. 525, 
102 Cal App. 58. 

51. Mass.—Gerber v. New York 
Cent. R. R, 192 N.B. 837, 288 Mass. 
318. 

Mo.—Scott V. Kansas City Rys. Co-, 
229 SW. 178. 

Ohio.—^James v. Cincinnati Traction 
Co., 146 N.E. 211, 111 Ohio St. 710. 
Pa.—Patterson v. Pittsburgh Rys. 

Co., 185 A 283, 322 Pa. 125. 

10 C.J. p 1165 note 20. 

£lt'*'nding in taxi 

In an action for injuries to a pas¬ 
senger in a taxicab, where the only 
evidence of alleged contributory neg¬ 
ligence in standing up in the cab 
while intoxicated, as a result of 
which he staggered through a glass 
partition, was the testimony of driver 
that a companion of plaintiff made 
a statement m the latter's presence 
that if he had been seated he would 
not have gone through the glass, 
defendant was not entitled to have 
the jury mstructed on the guestion. 
—^Ramlo V. 500 Taxicab Co., 206 P. 
20. 119 Wash 379. 

Struck by mail sack 

Evidence, m action for injuries to 
one waiting on station platform to 
board train when struck by mail sack 
thrown therefrom, held not to war¬ 
rant instruction on contributory neg¬ 
ligence.—Missouri Pac. R. Co. v. An¬ 
gus, 65 SW2d 543, 188 Ark. 300: 

52. Md.—^Jackson v. Hines, 113 A- 
129, 137 Md. 621. 

53h Mo—Keppler v. Wells. 238 S^W- 
425. 

10 C J. p 1165 note 21. 
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^ struction is erroneous which is not applicable to 
ihe pleadings and the evidence,®^ as where it ig¬ 
nores or omits to charge on a material matter in 
issue,®® or on a material part of the evidence,®® 
although where the issue is raised by the evidence, 
an instruction thereon may be proper even though 
it has not been raised by the pleadings.®*^ 

c. As to Fresnjnptions and Burden of Proof 

The court should instruct the Jury properly as re* 


spects presumptions affecting the Issue of a passenger’s 
contributory negligence and relative to the burden of 
proof on such question. 

The court should duly instruct the jury relative 
to presumptions affecting the issue of a passenger’s 
contributory negligence,®® and as to the burden of 
proof.®® In jurisdictions where the burden is on 
plaintiff to negative contributory negligence, an in¬ 
struction to this effect should be given;®® but in 
jurisdictions which require defendant to show con- 


Aliglitiiiff passeoD£rer 

In action for injuries to a passen¬ 
ger received while aligThtingr. the 
charge on contributory negligence 
should be confined to such acts or 
omissions as are alleged and sup¬ 
ported by evidence.—Payne v. Km- 
del. Tex.Civ.App., 239 S.W. 1011- 

Cold waitiiig zoom 

Separate charge as to husband’s 
contributory negligfence held not war¬ 
ranted m action against railroad for 
failure to heat waiting room.—Gulf, 
G. & S F. Ry. Co. V. Wjllia^iTiR^ Tex. 
CivA-PP., 290 S W. 846. 

or moving car 

Instruction that plaintifiE was not 
contributorily negligent in going on 
street car steps preparatory to board¬ 
ing car held improperly given as 
submittmg plaintifiTs contributory 
negligence even if she tried to board 
moving street car, although plead¬ 
ings were limited to her boarding 
standing car—Heilman v. Los An¬ 
geles Ry, Corporation, 27 P.2d 946, 
135 CaJApp. 627, rehearmg denied 
28 P.2d 384. 135 CalApp 627. 

Xnstructions sn'fflcienfly supported by 
pl**a/Unfr and evi^e"«e 

(1) Grenerally. 

Ga—Georgia Power Co. v. Holmes, 
165 SE 284, 175 Ga 487, reversing 
Holmes v. Georgia Power Co., 162 
SE 403, 44 GaApp. 588, and con¬ 
formed to 165 S.E 918, 45 GaA.pp. 
826 

Ind.—Laws v. Hammond, W. & E. C 
Ry. Co.. 128 ETB. 52, 79 IndA.pp. 
650 

Mo—Sugarwater v. Fleming, 293 S. 

W. Ill, 316 Mo. 742. 

H J —Ploeser v. Central R. Co. of 
New Jersey, 105 A. 228, 92 NJT Law 
490. 

(2) Humamtaxoan doctrine. 

Ark.—^Reed v. Baldwin, 92 S.W.2d 
392, 192 Ark. 491. 

Mo.—Schirnmelpfenning v. Wells, 24 
S.W.2d 154—Amos v. Fleming, 285 
S.W. 134. 221 MoA.pp. 559. 

10 C.J. p 1165 note 21 [aj. 

Cal.—Gainer v. Umted Railroads 
of San Francisco, 208 P. 1013, 58 
. Cal App. 459. 

Ga.—Hill V Chattanooga Ry. & Light 
Co.. 93 S E. 1027. 21 Ga.App. 104. 
lU.—See Louden v. Terminal R. 
Ass’n of St. Loius, 206 IlLApp. 87. 


Ky—Payne v Simmons, 255 S,W. 863, 
201 Ky. 33. 33 A.L R 814. 

Wash.—Johnson v. City of Seattle, 
250 P. 409. 141 Wash. 385. 

10 C J. p 1166 note 22. 

Assumption of risk 

In action for injuries sustained by 
plaintiff on street car step not based 
on ordinary movement of car, in¬ 
struction on assumption of risk held 
properly refused—Amos v Flemmg, 
285 S.W. 134, 221 Mo.App. 559. 

55- Mass.—Krock v. Boston El. R. 

Co-. 101 NE. 968, 214 Mass. 398. 

10 CJ. p 1166 note 23. 

56. Ark.—St- Louis, etc. R. Co. v. 
Shaw. 125 SW. 654. 94 Ark. 45. 140 
AmS.R. 98. 

10 C.J. p 1167 note 24. 

57- Ohio.—Rickabaugh v. YoUhgs- 
town MumcipsU Ry. Co., 9 N E 2d 
900, 55 Ohio App. 431. 
mig-Titing * iiy way of known icy step 
I In passenger’s action for injuries 
received in alighting from street car, 
charge on issue whether passenger 
was contributorily negligent in de¬ 
scending from car by way of known 
icy step was not error, where issue 
arose from evidence, notwithstanding 
it was not raised by the pleading — 
Rickabaugh v. Youngstown Munici¬ 
pal Ry. Co., 9 N.£L2d 900, 55 Ohio 
App. 431. 

58. Ga.—^Ehll V. Chattanooga Ry, & 
Light Co., 93 S E 1027. 21 GaJlpp 
104. 

Mo.—Lewis v lllmois Cent. R. Co, 3 
S.W.2d 371, 319 Mo 233. 

Tex.—^Texas & N. O. Ry. Co. v. 
Rooks, ComA.pp., 292 SW. 536, af¬ 
firming, Civ.App, 283 SW. 622, 
and rehearing denied. Com App, 
293 S-W. 554—Drake v. Northern 
Texas Traction Co., Civ App, 197 
SW. 610 error refused. 

Wash.—Alstead v. Kapper, 236 P. 

799, 135 Wash. 21. j 

Assnmptioii. of zisk 

In action against street car com¬ 
pany for mjunes sustained by pas¬ 
senger on car which collided with 
automobile, refusal to instruct that 
passenger was presumed to have tak¬ 
en upon himself risks incident to 
travelmg while car was being care¬ 
fully operated held error where notj 
substantially covered by any other! 
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instruction.—Koon v. Monongahela 
West Penn Pulilic Service Co., W. 
Va.. 192 S.E. 332. 

Riding on platfozm 

In passenger's action for injury, in¬ 
struction that as matter of law, not- 
j withstanding his place of added peril 
on front platform legal presumption 
of negligence arose against earner 
from fact of injury was erroneous — 
Graff V. United Railroads of San 
Francisco, 172 P 603, 178 CaL 17L 

GEionge of presumption 

The presumption established by 
Gen.L. c 231 § 85, that a person in- 
jurcid or killed was in the exercise 
of due care, etc., disappears when 
evidence is introduced showing the 
facts bearing on the question of care, 
and court erred, in passenger’s action 
for iniuries, in charging that, unless 
defendant satisfied them that plain¬ 
tiff was not exercising due care, 
"then the presumption remains with 
her.’’—Bagnell v. Boston Elevated 
Ry. Co, 142 NE. 63. 247 Mass 235 

59- Ga.—Rome Ry. & Light Co. v 
King. 126 SE. 294, 33 GaApp. 383. 

Proper iustractioiL 

In an action for injuries to a pas¬ 
senger when a step broke, defend¬ 
ant’s granted prayer that the burden 
was on plaintiff to establish by the 
weight of evidence that his mjuries 
were caused by defendant’s negli¬ 
gence, etc., properly submitted the 
issue of contributory negligence.— 
Hines v. Watkins, 112 A. 299, 137 Md. 
211 . 

Improper instructioxL 

Instruction that railroad must 
prove passenger’s contributory neg¬ 
ligence by preponderance of evidence 
held erroneous as limiting source 
from which evidence must come.— 
Pittsburgh. C. C & St. L. Ry Co. 
V. Stephens, 157 NE 58. 86 Ind.App. 
251. 

D^rroe of passenger’s ULtoxicatiO]i. 

Instruction that defendant had the 
burden of proving that degree of 
plaintiff’s intoxication was the cause 
of injury was erroneous—^Lewis v. 
Illinois Cent. R. Co., 3 S.W.2d 371, 
319 Mo. 233. 

GO. Iowa.—^Hutcheis v. Cedar Rapids, 
etc., R. Co., 103 N.W. 779. 128 Iowa 
279. 
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tribiitory negligence on the part of plaintiff, an in¬ 
struction to this effect is proper,®^ and a charge 
which in effect instructs the jury that the burden 
is on plaintiff to prove want of contributory negli¬ 
gence is erroneous.®^ Where, however, the issue of 
contributory negligence is raised by plaintiffs own 
evidence, it has been held error to instruct that 
the burden of proving contributory negligence is on 
defendant.®^ 

§ 805. Verdict and Findings 

General rules control the verdict and findings In 
actions involving the contributory negligence of a pas¬ 
senger. 

General rules apply to the verdict and findings 
relative to the contributory negligence of a passen¬ 
ger.®* The court may refuse to submit for special 


findings questions which cannot control or affect the 
general verdict.®® In the absence of statute no par¬ 
ticular form is required in a submission of a spe¬ 
cial interrogatory as to contributory negligence; it 
is sufficient if it substantially presents the issue.®® 
Where the special findings can be reconciled with 
the general verdict, the latter will control and judg¬ 
ment must be entered accordingly ;®7 but if the 
special findings are in irreconcilable conflict with 
the general verdict, they will control such verdict 
and judgment must be entered on them notwith¬ 
standing the general verdict.®® In order to support 
a judgment thereon the findings must not be incon¬ 
sistent.®® A general verdict or finding must be 
supported by the weight of the evidence; other¬ 
wise it may be set aside,^® or a judgment thereon 
reversed,^! and a new trial granted.^® 


J. EJECTION OF PASSENGERS AND INTRUDERS 


§ 806. Right to Eject and Grounds Therefor 
in General 

A person rightfully on a carrier's vehicle as a pas¬ 
senger may not be ejected without good cause. 

While a person who is rightfully on a carrier’s 
vehicle may not be lawfully ejected without good 


cause,^® yet, as will appear in §§ 808-829 infra, a 
earner may properly eject a person from its vehicle 
for various reasons. Even when lawful, however, 
the ejection must be in a proper manner, see infra 
§§ 8^-824, and at a proper time and places see infra 
§321. 


61- Cal.—HellwiJm v. Iios Angreles 
Ry. Corporation, 27 P2d 946, 135 
CaLApp. 627, reliearmgr denied 28 
P2d 384, 135 Cal App. 627. 

Tex.—Smitli v. Dallas Ky. Co, Civ. 
App, 8 S W.2d 548, error dismissed 
—^Texas & N. O. R. Co. v. Rooks, 
Civ.App, 283 S.W. 622, affirmed, 
ComA-pp, 292 S W. 536, rehearing: 
denied 293 S W. 554 
10 C.J. p 1167 note 31 

62. Cal.—Riley v. Southern Pac. Co, 
207 P. 699, 57 CaLApp. 477. 

10 C.J. p 1167 note 32. 

6a. Md.—United R, etc.. Co. v. 

Riley, 71 A. 970 109 Md. 327. 

10 C J p 1167 note 33. 

OL Ind —Louisville, etc., R Co. v. 

Miller, 37 N.E. 343. 141 Ind. 533 
Tex.—Darden v. Southern Tract. Co., 
Civ.App., 172 SW. 200—Texas, etc., 
R Go. V- Gray, Civ.App-, 71 S.W. 
316. 

10 C J. p 1167 note 34. 

pi-nAfngrs as to passenger’s aegll. 
g^esce zeonixiiig judgrmeiit for 
carrier 

In an action by plaintiff who was 
injured m jumpmg from a moving 
train which he had boarded for the 
purpose of assisting passengers, spe¬ 
cial findings showing that he jumped 
from the train held to necessitate 
judgment for defendant showmg 
plaintiff’s contributory negligence — 
Cannon v. Atchison. T. & S P Ry. 
Co., 167 P 1050. 101 Kan. 363. L.R.A 
1918A 559. 


Constraction. of fi-nditig, where pas¬ 
senger stood on. platform 
In an action for injuries to a pas¬ 
senger from the shock of a collision 
while standing on the platform of a 
moving tram, contrary to Revisal 
1905 § 2628, and a posted rule of the 
earner a finding of the jury that 
plaintiff was not injured by the neg¬ 
ligence of defendant held equivalent 
to a finding that defendant’s negli¬ 
gence in causmg the' collision was 
not the proximate cause of plaintiff’s 
injury.—Bane v. Norfolk & S. R Co., 
97 SB. 11, 176 NC. 247, 2 A.LR. 90. 
Verdict justified 

In action against taxicab company 
for conscious suffermg of passenger 
who was fatally injured when taxi¬ 
cab driver attempted to pass between 
bus and automobile, verdict for plain¬ 
tiff was justified under allegation 
that negligence of company’s serv¬ 
ant resulted m pain and suffering of 
passenger —^Finnegan v. Checker 
Taxi Co., Mass, 14 N.B.2d 127. 

65. Mich—Dykstrav Grand Rapids, 
etc, R Co. 130 N.W. 320. 165 Mich. 
13. 

10 C J p 1168 note 35. 

66- Wis—Ward v. Chicago, etc, R 
Co., 78 N.W. 442, 102 Wis 215. 

67- Ind—^Indiana R Co. v. Maurer, 
66 NE. 156, 160 Ind. 25—Southern 
R Co V Roach, 78 N.E. 201, 38 
Ind.App. 211, 

6Ei Ky.—Adflnns v. Louisville, etc., 
R Co.. 82 Ky. 603, 6 Ky.L 686. 
Tex.—St Louis, S. P. & T. Ry 
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Co. V. Gibson, Civ App-. 211 SW 
263 

10 aj- p 1168 note 39. 

Xlndings not inconsisteiit 

(1) Findings held not affirmatively 
to show contributory negligence in 
crossing track to get on right side 
to board so as to be mconsistent with 
general verdict for plaintiff.—Indiana 
Union Traction Co. v. Hiatt, 114 NE 
478, 65 Ind App. 233, rehearing denied 
115 N.B. 101, 65 Ind.App. 233. 

(2) Affirmative findings in answer 
to questions whether passenger’s 
failure to use ortimary care con¬ 
tributed to cause the accident when 
he fell down basement stairway held 
merely to establish that passenger's 
negligence was a contributing cause, 
and not that it was a proximate 
cause.—Crow v. Southwestern Transp 
Co., Tex.Civ App, 73 S W 2d 607, er¬ 
ror refused 

70. N.T.—Wolf V. Metropolitan St 
R Co., 81 N.T.S 257. 82 App.Div 
629 

Ohio.—Cincinnati, etc., Electric R 
Co. V Lohe, 27 Ohio Cir.Ct. 138. 

10 C J p 1168 note 40. 

71- N.T —^Maloney v. Metropolitan 
St R Co. 88 N.TS. 638. 95 App. 
Div. 393—Clancy v Tonkers R 
Co, 84 N T S. 789, 88 App.Div. 612, 

72- Mich.—Crowe v. Michigan Cent. 
R Co., 106 N.W. 395. 142 Mich. 692. 

73u Iowa.—Meyers v. Keokuk Elec¬ 
tric Co., 180 N.W. 733, 190 Iowa 
693. 

10 C J. p 727 note 81. 
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Ejection from palace and sleeping cars is con¬ 
sidered in § 913 infra. 

§ 807. Statutory Regulations 

Statutory regulations and provisions with respect 
to the ejection of passengers and intruders are 
treated in the sections to the subject matter of 
which they relate infra §§ 808-829. 

§ 808. Persons Objectionable as Passengers 

A carrier not only has the right, but may have the 
duty, to eject a person who is objectionable, offensive, 
dangerous, or annoying, or who may reasonably be ex¬ 
pected to become so, even though such person has paid 
his fare or another passenger has promised to look after 
him. 

It is not only the right of a carrier to eject from 
the vehicle a person who is objectionable, of¬ 
fensive, dangerous, or annoying to other passen¬ 


gers,^^ or who so conducts himself, even without 
any overt act of disturbance, as reasonably to war¬ 
rant the inference that he may become a source of 
annoyance,^® but under certain circumstances it 
may become the duty of the carrier to eject such 
a person,^® as where his conduct or condition is 
such as to cause serious annoyance, discomfort, or 
danger to other passengers.^^ The fact that the 
passenger has paid his fare,^® or that another pas¬ 
senger has promised to look after him,^® does not 
affect the right or duty. 

The same right of control or ejection may be 
exercised with reference to the station or office of 
the carrier.*® 

Persons who may he objectionable include an in¬ 
toxicated passenger who is causing, or threatening 
to cause, annoyance, danger, or discomfort to other 
passengers a person who is sick and in a helpless 


74- Ky.—Casteel ▼. Amertcaii Air¬ 
ways. 88 S.W.2d 976, 261 Ky. 818. 
N.3 —Spalt V. Eaton, 192 A 576, 118 
K.J.Law 327—^Frazier v. Public 
Service Ry. Co.. 116 A. 769. 97 N.J. 
Law 37. 

Pa.—Gerlacb. v. Pittsburgh Rys. Co., 
94 Pa.Super. 121. 

10 C.J. p 727 note 82, p 729 note 92. 
Corpus juris cited. 

Mo.—Parris v- Deermg: Southwest¬ 
ern Ry. Co., 208 S.W. 97, 98, 203 
Mo.App. 182. 

Bude aad profane oonduct 
Pa.—Gerlach v Pittsburgh Rys. Co., 
94 Pa Super. 121. 
vnolexit and Insulting conduct 
N.J.—Frazier v. Public Service Ry. 

Co. 116 A. 769, 97 N-JJ^w 37. 
IFnder statutes 

(1) In Alabama under a statute 
providing that conduotors of trains 
may eject passengers when disorder¬ 
ly, or when using profane, vulgar, or 
obscene language, it is immaterial to 
the nght of a conductor to eject a 
passenger for using obscene lan¬ 
guage whether his conduct is in fact 
offensive to other passengers.—Nash¬ 
ville, etc, R. Co., V- Moore, 41 So. 
984. 148 Ala. 63. 

(2) In Kentucky under the express 
provisions of a statute it is the du¬ 
ty of the conductor to put off a pas¬ 
senger who shall, in the hearmg of 
persons or other passengers and to 
their ^noyance, utter obscene or 
profane language, or behave in a 
boisterous or riotous manner, and 
the conductor need not wait until 
he reaches the next station.—Louis¬ 
ville. etc., R. Co. V. Setser, 128 S. 
W. 341, 138 Ky 476. 

(3) In West Virginia the right of 
ejection authorized by a statute giv¬ 
ing officers of common carriers the 
nght to eject disorderly persons 


from trains, is not dependent on the 
personal safety, or reasonable com¬ 
fort or convenience of other passen¬ 
gers.—-Wilhelm V. Parkersburg, etc, 
R. Co, 82 S E. 1089. 74 W.Va 678. 

Assistance of other passengers 

The conductor may call to his aid. 
in ejecting an offender, such passen¬ 
gers as are willing to assist him — 
Sp^t V. Eaton, 192 A. 576, IIS N.J 
Law 327- 

What persons may be refused trans¬ 
portation see supra $ 538. 

75- N.J.—Spalt V. Eaton, supra. 

10 CJ. p 728 note 88, p 729 note 92. 

Peintiie of notorious reputation. 

A railroad company may rightful¬ 
ly exclude from the women's car a 
female passenger whose reputation 
is so notoriously bad as to furnish 
reasonable grounds to believe that 
her conduct will be offensive, or 
whose demeanor at the time is an¬ 
noying to other passengers; but 
she cannot be excluded for nnchasti- 
ty not affecting her conduct nor fur¬ 
nishing reasonable grrounds to believe 
that she will misbehave in the car, 
when her conduct at the time is 
ladylike and unexceptionable —^Brown 
V. Memphis & C R. Co, C-CTenn., 
7 P. 51, ' 

76L Ky.—Casteel v. American Air¬ 
ways. 88 SW.2d 976, 261 Ky 818. 
Mo—Liljegren v. TTnited Rys. of St. 

Louis, App., 227 S W. 925 
N J —^Falzarano v. Delaware, L & W. 
R. Co, 194 A- 75, 119 N.JLaw 76 
—Spalt V. Eaton, 192 A 576, 118 
N J.Law 327—^Frazier v. Public 
Service Ry. Co„ 116 A. 769, 97 N 
JLaw 37. 

77. Ky.—Casteel v. American Air¬ 
ways, 88 SW.2d 976, 261 Ky 818 
Mo—Liljegren v United Rys. of St 
Louis, App., 227 S W. 925. 
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N J.—Falzarano v. Delaware, L. & 
W. R Co, 194 A. 75, 119 N.J.Law 
76, 

10 C J. p 729 notes 89, 92. 

Protection against injuries from fel¬ 
low passengers, see supra § 695. 
Idkrifhood of staging holdup 

Conductor and other members of 
train crew had right and duty to 
eject passenger '‘when they became 
apprehensive that he was liable to 
stage a holdup and had a gun.”—Fal¬ 
zarano V. Delaware, L. & W. R. Co., 
194 A. 75, 79. 119 NJLaw 76. 

78. Ind.—^Indianapolis Tract., etc., 
Co V. Lockman, 96 N.E. 970, 49 
Ind.App. 143. 

Mo.—Leonard v. St Louis Transit 
Co.. 91 S.W. 452. 115 Mo App. 349. 
10 C,J p 728 note 85, p 729 note 96. 

79- Ky.—^Louisville, etc.. R. Co. v. 
Setser. 128 S.W. 341, 138 Ky. 476. 

8(K Grounds for ejection 

The trav^ng public are not bound 
to govern their behavior by the 
whims of an obstinate station keep¬ 
er, or to leave the room whenever he 
thinks proper to drive them out; 
they are invited by the railroad conv 
pany and are entitled to remnin 
there so long as they have occasion 
so to do, and commit no offense 
against the good order of the place 
and the reasonable regulations made, 
to govern it.—People v McKay, 9 N. 
W 486. 46 Mich 439. 41 Ain.R. 169— 
10 C.J p 728 note 87. 

81- Mo.—Liljegren v. United Rys. 
Co. of St Louis, App, 227 S.W. 
925. 

NJ.—Spalt V. Eaton, 192 A. 576, 118 
N.JLaw 327. 

10 C.J. p 729 note 92. 

Corpus Jhcis is quoted as possibly 
the best statement of the law on tiiia 
subject m Abernathy v. Missouri Pac. 
R. Co., Mo App, 217 S.W. 568, 570. 
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condition,®^ who has a contagious disease an 

insane person;*^ one who annoys and disturbs oth¬ 
er passengers by the use of unseemly or insulting 
languageone who is unruly or boisterous, or in¬ 
terferes with the carrier’s business,*® and one w'ho 
places himself in such a position of danger that the 
carrier is unwilling to assume the duty of carrying 
him in such position.*'^ On the other hand, no reg¬ 
ulation of tlie carrier will justify the ejection of a 
passenger on account of color or race by its em¬ 
ployee.** 

§ 809. Intruders and Trespassers in General 

A carrier has the right and duty to eject a tres¬ 
passer, but may not inflict injury upon him because of 
his trespassing. 

Where a person comes upon a railroad tram or 


car as a trespasser, the railroad company has the 
right** and duty*® to eject him therefrom. How¬ 
ever, the fact that a person is a trespasser on a 
train does not forfeit him his legal rights ;*i a 
trespasser is not to be regarded as an outlaw, and a 
carrier has no right to inflict injury upon him be¬ 
cause of his trespassing.*^ 

Particular matters relating to the ejection of in¬ 
truders and trespassers are considered in connec¬ 
tion with the ejection of passengers under the ap¬ 
propriate headings infra §§ 810-854. 

§ 810. Failure or Refusal to Pay Fare or Pro¬ 
duce Ticket 

a. In general 
h. Fare of child 

uor, held not to subject him to ejec¬ 
tion within the meaning of a stat¬ 
ute requinns^ ejection of a person 
who annoys other passen^rers—Ches¬ 
apeake. etc.. IL Co V. Crank. 108 S 
W. 276. 32 KyLu 1202. 

87- Mo.—^Parks v. St. Louis, etc.. R. 
Co. 77 S.W. 70. 178 Mo. 108. 101 
AmS.R. 425. 

88- Pa —^Derry v. Lowry, 6 Phila 
30. 

8ft. Ala—Ashworth v. Alabama, etc. 

R. Co.. 99 So. 191, 211 Ala 20. 

10 C.J. p 731 note 22—52 C.J. p 637 
note 32. 

Failure to produce ticket or jiay fare 
as trespassmg: see infra § 810 a 

Person, hoardliiir train at unauthor¬ 
ized place 

Common carriers by rail need not 
receive passensrers at place not sta¬ 
tion, junction, or transfer point, 
where it stops at crossing- with an¬ 
other railroad, and one who gets on 
at such place contrary to orders of 
trainmen may be ejected—Carpenter 
V- Minneapolis. St. P-, R. & r>. Flec- 
tne Traction Co., 157 M.W. 902, 133 
Minn. 46. 

Boarding car by force 

A person not permitted to board a 
car because of certain regulations 
with respect to urban traffic may 
be ejected if he attempts to do so hy 
force—Campbell v. Milwaukee Elec¬ 
tric Ry. & Light Co.. 170 N.W. 937. 
169 Wis. 171, 6 A.LR. 628. 

90. Mo.—Swift V. St. Louis-San 
Francisco R. Co., App., 15 S.W.2d 
964. 

SOL Ohio.—Cincinnati, etc., R. Co. v. 
Boyer. 18 Ohio Cir.Ct. 327, 10 Ohio 
CirJ^ec 199. 

92. Kan.—Lampkin v. Chicago Great 
Western R. Co.. 44 P.2d 210, 141 
Kan. 763. 

Liability for wrongful ejection see 
infra §§ 828, 829 

Manner of ejection see infra §§ 822- 
824. 


Corpus Juris dted 

Mo.—Koenig v. St. Louis Public 
Service Co., App, 45 S.W.2d 896, 
898. 

Slight intoxication early in a trip 
does not justify ejection later on 
where there is no misconduct on the 
Xiart of the ejected person.—Chesa¬ 
peake & O. Ry. Co. V. Moore, 205 S. 
W. 594. 181 Ky. 550. 

3>egree effect of into-*^cat^cni; 

rule limited 

(1) “The fact that an individual 
may have drunk to excess will not, 
in every case, justify his ejection 
from a public conveyance. It is 
rather the degree of intoxication, 
and its effect upon the individual, 
and the fact that, by reason of the 
intoxication he is dangerous or an-! 
noying to the other passengers, that 
gives the right and imposes the duty 
of expulsion.” 

Mo.—Abernathy v. Missouri Pac, R. 

Co., App., 217 S.W. 568. 570. 

N.Y.—Putnam v. Broadway, etc., R. 
Co. 55 K.T. 108, 114, 14 Am U. 
190. 

(2) But a person need not be so 
much under the influence of liquor 
as to render him mentally and phys¬ 
ically incapable of taking care of 
himself to warrant his ejection. 

Ky—Chesapeake, etc., II. Co. v. 

Crank. 108 S.W. 276, 128 Ky. 329, 
32 KyL. 1202, 16 LR.A..N.S.. 197. 
Miss.—Tazoo, etc., R. Co. v. Davidson, 
63 So. 340, 106 Miss. 108. 

'Pb'miting 

It is the duty of a conductor of 
a street car to remove at once an 
intoxicated passenger who is vomit¬ 
ing to the discomfort of other pas¬ 
sengers 

Ky-—Chesapeake, etc, R. Co. v. 
Crank. 108 SW. 276. 128 Ky. 329, 
32 Ky.L. 1202. 16 L.R.A..M.S, 197. 
Mass —Cobb v. Boston Electric R. 

Co, 60 N.E 476, 179 Mass. 212. 

32. Ky—Casteel v American Air¬ 
ways, 88 S.W.2d 976. 261 Ky. 818. 


83; IT S.—Paddock v. Atebison, T. & 
S. F. R Co., eOMo., 37 F, 841. 4 
L.R.A. 231. 

84. Ala.—Hines v. Miniard, 86 So. 
23. 204 Ala. 514. 12 ALR. 238. 

An unattended person may 

be removed, if necessary to the rea¬ 
sonable safety and comfort of other 
passengers, at the first station where 
he may be properly cared for.—^Bhnes 
V. Mimard. 86 So. 23, 204 Ala. 514, 12 
A.L.R. 238. 

85. N.J.—Spalt V. Eaton, 192 A. 576. 
118 lsr.JJLaw 327. 

10 C.J, p 727 note 83, p 729 note 93. 
i;rf>na-ns>fKx of tone 

Objectionable language, in order to 
constitute ground for ejection, must 
be used in a tone sufficiently loud 
to annoy and disturb other passen¬ 
gers.—Chicago City R. Co. v. Pelle- 
Uer, 24 NE. 770, 134 Ill. 120. 

8G. Heb.—Sorenson v. Lincoln Tract. 

Co., 142 N.W. 702. 94 Neb. 91. 

10 CJ. p 728 note 84, p 729 note 94. 

Particular acts held, grounds for 
ejection. 

(1) Willful interference with the 
apparatus of the car, and disorderly 
conduct.—Dobbms v. Little Rock R., 
etc. Co., 95 S-W. 794, 79 Ark. 85, 
9 Ann.Cas. 84 

(2) Attempting to obtam money 
or property from any person by any 
game or device m violation of stat¬ 
ute.—Com. V. Marcum, 132 S.W. 215, 
135 Ky. 1, 24 LILA-.N.S., 1194. 

Particular acts hdd not grounds for 
ejection 

Cl) One who protests with the 
conductor against what he considers 
unnecessajry roughness m haudimg 
an intoxicated person does not there¬ 
by subject bimself to ejection.— 
Weber v. Brooklyn, etc., R. Co., 62 
N.Y.S. 1, 47 App Div. 306. 

(2) The vomiting of a sick per¬ 
son, not under the influence of Uq-j 
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c. Passenger carried past or short of 

destination 

d. Time or opportunity to produce tick¬ 

et or pay fare 

c. Offer, tender, or payment of cash fare 

f. Payment of back fare 

g. When failure or refusal is justified 

h. Failure to procure ticket or permit 

for freight train 

a. In (reneral 

A passenger who fails er refuses, on demand, to 
present a proper ticket or other evidence of right to 
transportation, or to pay fare, may be ejected, even 
though he may have purchased a ticket and lost it; and 
it has been held, with some dissent, immaterial that the 
conductor saw the ticket or knew of its purchase. 

A person traveling as a passenger on a carrier’s 


vehicle may be ejected for his failure or refusal, 
on demand to present or produce a proper ticket, 
or other evidence of his right to transportation, or 
to pay the required fare,®3 such persons being de¬ 
clared by some authorities to become trespassers;^^ 
and statutes m effect so prescribing have been ap¬ 
plied or construed in several cases.®® In other 
words, it is a reasonable regulation of a carrier 
that the passenger not only shall have a ticket or 
other evidence of his right to transportation, hut 
also shall present it when required by the conduc¬ 
tor, or surrender it on demand, and for a refusal so 
to do he may be ejected.®® 

One who changes cars and upon entering the 
second car fails or refuses to pay a second fare 
or present a transfer®^ which is •good on its 


93. Ark.—Ft Smith & Van Buren 
Bist V. Kidd, 241 S.W. 374, 153 
Ark. 489. 

Ill.—Cohen v. Cleveland. C. & St Li. 

By- Co., 197 IlLApp. 88. 

Kan.—^Lampkin v. ChicagTO Great 
Western R. Co.. 44 P.2d 210. 141 
Kan. 763. 

liO. —Lichtenstein v. New Orleans 
By. & hight Co.. 103 So. 769, 158 
La. 284. 

ICiss.—Gulf, M. & N. R. Co. v. Ma¬ 
son. 163 So. 825, 174 Miss. 43. 

Mo—Boettler v. St Louis-San Fran¬ 
cisco Ry. Co., App., 300 S.W. 528 
—Green v. United Rys. Co of St 
Loms, 206 S.W. 237, 200 Mo.App. 
303. 

Pa—Anderson v. Union Traction Co., 
7 Pa List 41. 

S.C.—Ashe V. Southern Ry. Go., 89 
SB. 482, 104 S.a 414. 

Tenn.—^Howell v. Nashville Intenir^ 
ban By., 4 Tenn App. 304. 

Tex.—Chicago, R. L & G Ry. Co. v. 
Bdwards, Civ App., 232 SW. 356— 
Fleck V. Missouri, K. & T. Ry. Co. 
of Texas, Civ,App., 191 S.W. 386. 

10 CJ. p 731 note 22. p 743 note 8 
CcJ. 

CoTpus OEoxis gnoted 
Ala.—Louisville & N. R Co. v. TTaTin- 
by, 93 So. 698, 699, 208 Ala. 75. 

* PTe8eiLtatloi& of a foreign tokea, 
that is. a token issued by a compa¬ 
ny other than the one on whose car 
the person presenting it was riding. 
IS not a proper payment of fare — 
Howell V. Nashville Interurban Ry., 
4 Tenn.App 304. 

Cawi'dJs'ii coin 

One who refuses to pay fare except 
with a Canadian coin may not recov¬ 
er damages for his ejection —Lich- 
tenstem v New Orleans Ry. & Light 
Co., 103 So. 769, 158 La. 284. 

A given by a conductor as 

evidence of a party’s right to pas¬ 
sage must be produced for a succeed¬ 
ing conductor. 


Vt—Jerome v. Smith, 48 Vt. 230. 
21 Ain.R. 125. 

W.Va.—^Price v. Chesapeake, etc., R. 
Co^ 33 S.E. 255, 46 W.Va. 538. 

A person who was xefnsed. a re- 
tnxn ticket, upon arriving at his des¬ 
tination, may be ejected for attempt¬ 
ing to make the return trip without 
a ticket, even though he had a con¬ 
tract entitling him to a return ticket 
—Wilt V. Wabash R Co, 21 Ohio Cir. 
Ct 579, 11 Ohio CirUec. 589. 
Baggage cdieck 

(1) The fact that a passenger has 
a baggage check does not prevent 
his being ejected from a train on his 
refusal to present a ticket or to pay 
fare. 

Idaho.—Tarr v. Oregon Short Line R 
Co., 93 P. 957, 14 Idaho 192, 125 
Am S.R. 151. 

Mo.—^Holies T. Kpnsas City Southern 
R Co., 115 S.W. 459, 134 Mo.App. 
696. 

Tex.—Texas, etc, R. Co. v. Smith, 
84 S.W. 852, 38 Tex Civ App. 4. 

(2) But under a statute so provid¬ 
ing it has been held that a passen¬ 
ger need not surrender his ticket or 
pay the fare until his baggage check 
has been delivered up to him or he 
has reached the staUon to which the 
baggage was to be checked.—Tarr v. 
Oregon Short Line R. Co., supra. 

9A Kan .—Lampkin v. Chicago Great 
I Western R. Co., 44 P.2d 210, 141 
I Kan. 763. 

Mich.—-Willett V. King, 168 N.W 
986, 203 Mich 295. 

10 C J. p 731 note 22. 

Ejection of trespassers generally see 
supra § 809. 

95u CaL—Wassennan v. Los Angeles 
Ry. Corporation, 193 P. 130, 184 
Cal. 202. 

10 C J. p 732 note 23. 

9G. Ala—Louisville & N. R. Co. v. 
Hamby, 93 So. 698, 700, 208 Ala 
75, quoting Corpus Juris. 

Va.—Virgjinia Electric & Power Co. 
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V. Wjmne, 141 S.E. 829. 149 Va. 
882. 

10 G.J. p 732 note 24. 

FTThibition and surrender of tl<^ets 
generally see supra § 609. 

&eftisal to present 'mileage hook 
with exchange ticket, as required by 
the terms of the mileage book, makes 
one liable to ejection—Mason v. Sea¬ 
board Air Line R. Co, 75 S E 25, 
159 NC. 183, Ann.Casl914B 911. 

9V- Wash—^Kirk v. Seattle Eleelric 
Co. 108 P. 604. 58 Wash. 283, 31 Ij. 
RA,N.S. 991, 

10 C J. p 733 note 29. 

Conversely, a.passenger cannot he 
ejected for refusal to pay fare where 
he presents a transfer entitlmg him 
to transportation. 

Ill —Chicago Umon Tract. Ce. v. 
Brethauer, 125 Ill.App. 204, affirm¬ 
ed 79 NE 2S7, 223 HI. 521, 114 
Am.SR. 352. 

Mo —Carmody v. St. Louis Transit 
Co., 99 SW. 495. 122 Mo.App. 338. 

Conductor’s knowledge of payment 
of fare 

(1) A conductor may eject a jyas- 
senger for violation of a company 
rule that one transferring from one 
line to another must present a trans¬ 
fer or pay fare on the second line, 
even though the conductor of the 
first line shouted to the former that 
the party in question had paid the 

j first fare and should be passed.— 
Crowley v. Fitchburg, etc. R. Co., 70 
N E. 56, 185 Mass. 279 

(2) But where, owing to his ina¬ 
bility to procure a ticket before 
starting, a passenger pays cash fare 
to a conductor who fails to give 
him a receipt, it has been held that 
he may not be ejected by the con¬ 
ductor of another train to which It 
was necessary for him to transfer 
for refusmg to pay a second time, 
where the second conductor had ac¬ 
tual knowledge of the payment to 
the first conductor.—-Homiston v- 



§ 810 


CARRIERS 


13 C.J.S. 


facets xnjLy be ejected, unless his failure to have a 
valid transfer check is due to fault of some em¬ 
ployee of carrier having authority in such matters.^® 

The fact that a passenger has actually purchas¬ 
ed a ticket, which he is unable to produce upon de¬ 
mand, does not relieve him of the consequences of 
failure to do so.^ Thus, where his ticket has been 
lost or misplaced, a passenger may be ejected if he 
refuses to pay fare and, although there is author¬ 
ity to the contrary,^ it has been held immaterial 
that the conductor of the train had seen the ticket 
or had knowledge of its purchase.** 

Presenting detached coupon. Where, under a 
rule of the carrier, a passenger is not entitled to 
transportatio^i upon presenting a detached coupon. 


he may be ejected if he presents such a coupon and 
refuses to pay fare,® especially if he also refuses to 
exhibit the book to the conductor.® 

b. Fare of Child 

Under most authorities, if a child’s custodian fails 
to pay its fare, both may be ejected, even though the 
custodian has paid or tendered his own fare; under 
others, a custodian paying or tendering his own fare 
may not be ejected, even though the child is. 

Under most authorities, failure or refusal to pay 
the fare required for a young child will justify the 
ejection of both the child and the accompanying 
parent or other custodian,^ even though the fare 
of the person in whose custody the child is has been 
paid or tendered* There is authority, however, 
that where a person accompanying a minor child 


Long Island R. Co,, 22 N.T.S. 738, 3 
Misc 342 
Attaclied cars 

Whore a passenger boards one car 
and pays his fare and then decides 
to change to a car attached to the 
rear, he must pay his fare in the lat¬ 
ter car or he may be ejected there¬ 
from.—Lasker v. Third Ave. R. Co., 
57 N.X.S. 395, 27 Misc. 824^10 C.J- 
p 733 note 29 tgj. 

96. Pa.—Anderson v. Union Traction 
Co, 7 Pa List. 41. 

Or^i'nainne grantiag right to transfer 
One riding on a traction car hy 
virtue of a transfer the right to 
which exists under a valid ordi¬ 
nance cannot lawfully be ejected 
even though the ordinance is being 
made tbe subject of test litigation. 
—Chicago Umon Tract. Co v. Bre- 
thauer, 125 IlLApp. 204, affirmed 79 
N.E. 287, 223 IlL 521, 114 Ain.S.R 
352. 

99. Gsl. —Homesby v. Georgia R, 
etc, Co, 48 S.E. 339. 120 Ga. 913, 1 
Ann.Cas. 391. I 

L Ga.—Foskey v. Wrightsville & 
T. R. Co.. 92 S.B. 34, 19 GaApp. 
670. 

Mo—Boettler v- St. Louis-San Fran¬ 
cisco Ry. Co, App., 300 SW. 528. 
10 C.J. p 732 note 26. 

2. Miss—Gulf, M. & N. R Co. v. 

Mason. 163 So. 825, 174 Miss. 43 
Tex.—Fleck v. Missouri, K. & T. Ry. 
Co. of Texas, Civ.App., 191 S.W- 
386. 

10 C J. p 732 note 26. 

Exhibition and surrender of ticket 
where ticket is lost see supra § 
613. 

“The reason is obvious. Passage 
tickets, in the absence of restrictive 
conditions, are assignable, and good 
in the hands of anyone. If the 
loss of a ticket were a sufficient ex¬ 
cuse for nonpayment of fare, the | 
earner might be subjected to thei 


burden of carrying two or more per¬ 
sons for a single fare.”—^Fleck v 
Missouri, K & T Ry Co. of Tex¬ 
as, Tex Civ App., 191 SW. 386,* 389— 
10 C J. p 732 note 26 [bj. 

Offer to prove loss 

A passenger has no right to be 
carried on an offer to prove that he 
has lost his ticket—^Harp v. South¬ 
ern R Co., 47 SB. 206, 119 Ga 927. 
100 Am S R. 212. 

3. Okl—Dickinson v. Bryant, 173 P. 
432, 69 Okl. 297, L.R.A.1918E 978. 

Ticket recovered by agent 

Where a passenger lost her ticket 
and the ticke'^ agent recovered it 
and notified the conductor of that 
fact. It was wrongful to eject the 
passenger.—Du^nson v. Bryant, 172 
P. 432, 69 OkL 297, LR.A.1918E 978. 
Rnty to accept passenger’s expi»-n'- 
tion 

(1) Where conductor is in doubt 
regarding ticket, he can refuse to ac¬ 
cept passenger’s explanation of ab¬ 
sence of ticket only at peril of lia¬ 
bility of earner, m case jury finds 
that explanation was reasonable and 
in fact true.—Yazoo & M. V R. Co. 
V. Mullen, 131 So. 101. 158 Miss. 774. 

(2) But a conductor need not ac¬ 
cept explanation regarding passen¬ 
ger’s failure t6 produce ticket wbich 
IS untrue although apparently rea¬ 
sonable—Yazoo & M. V. R Co. v. 
Mullen, supra. 

4. Ga —Foskey v. Wrightsville & 
T. R. Co., 92 SE 34, 19 GaApp 
670. 

Tex.—Fleck v. Missoun, K & T. Ry. 
Co. of Texas, Civ App., 191 SW. 
386 

10 C J. p 732 note 25. 

A passenger’s statement that he 
purchased a ticket need not be ac¬ 
cepted by the conductor.—Gulf, M. & 
N. R Co. V. Mason, 163 So. 825, 174 
Miss. 43 

& Ark.—Ft. Smith & Van Buren 
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Dist. V. Kidd. 241 S.W. 374, 153 
Ark. 489 

10 C J. p 734 note 36. 

A Md.—TJmted R, etc., Co v. Hard¬ 
esty, 51 A- 406, 94 Md. 661, 57 L. 
RA 275. 

Tenn—^Louisville, etc., R. Co v. Har¬ 
ris, 9 Lea 180. 42 Am.R. 668. 

7, Ala—^Birmingham Electric Co. v 
Maze, 166 So 50. 231 Ala. 539, cit¬ 
ing CHttpns Jtizls. 

Ark.—St. Louis-San Francisco Ry 
Co. V. Smith, 244 S.W, 741, 155 Ark. 
519. 

Ky.—^Louisville A N. R. Co. v. Wat¬ 
son, 255 SW. 1056, 1057, 201 Ky. 
108, citing Corpus Jtiris. 

Tex—Fleck v Missouri, K & T. Ry 
Co of Texas, Civ.App., 191 SW. 
386. 

10 C J. p 733 note 30. 

So under statute 

Ark.—St. Louis-San Francisco Ry. 
Co. V Smith, 244 S.W- 741, 155 
Ark. 519 

Payment not waived 

A conductor does not waive the 
right to require payment of a 
child’s fare by passing the child 
without demanding the fare, where 
he returns later to inquire of the 
accompanying grandmother as to the 
child’s age —^Birmmgham Electric 
Co. V. Maze, 166 So. 50, 231 Ala. 539 
That the custodian is a ininnr does 
not affect the operation of the rule 
—Warfield v. Louisville, etc., R. Co., 
55 S W. 304. 104 Tenn. 74, 78 Am.S R. 
911. 

Bnt a parent accompanying an 
adnlt child may not be ejected if he 
has complied with the rules.—^Loms- 
ville. etc., R. Co. v. Maybin. 5 So. 401, 
66 Miss. 83. 

A Ala.—Birmingham Electric Co. v. 

Maze, 166 So. 50. 231 Ala. 539. 
Ark —St. Louis-San Francisco Ry. 
Co. V. Smith, 244 S.W. 741, 165 
Ark. 519. 
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has paid or tendered his own fare he may not be 
required to leave the train, although the carrier is 
not liable if he voluntarily chooses to do so;® un¬ 
der this view the child may be ejected without the 
ejection of the accompanying parent or custodian.^® 

If, through mistake of a conductor in judging a 
child’s age, the child is wrongfully ejected, the par¬ 
ent may leave the train and recover damages for 
the ejection.^^ 

c. Passenger Carried Past or Short of Destina- 
tion 

A passenger carried beyond his destination through 
his own fault may be ejected in default of payment for 
further transportation; but when not at fault he may 
not, under some authorities, be ejected for refusal to 
pay additional fare, although he may under others; and 
if he offers fare to a farther stop, he may not be ejected. 
A passenger on a car which turns back short of his 
destination may not remain for the return journey with¬ 
out payment. 

Where a passenger’s own neglect causes him to 
be carried beyond his destination, he is not entitled 
to free passage to the next station, and may be put 
off in default of payment likewise, he is not en¬ 
titled to a return trip to his destmation, and may 
be put off on refusal to pay.^® While it has been 
held that, even where a passenger is carried past 
his destmation through the failure of the conductor 


or other proper employee to call the station or 
street, he has no right to remain on such train or 
car without the pajnnent of another fare,^^ other 
authority is to the effect that where the passenger is 
not at fault he may not be ejected for refusal to 
pay the additional fare.^® If the passenger offers 
to pay his fare to a regular stop farther on, he may 
not be ejected.^® It is unnecessary that the pas¬ 
senger tender the unpaid fare for the distance he 
has already traveled beyond his destination at the 
time he tenders it to the next station, m the absence 
of a demand therefor.^^ 

Where a street car company breaks its contract 
with a passenger by turning back the car at a point 
short of the passenger’s destination, the passenger’s 
right of action for a breach of the contract is com¬ 
plete, but he is not entitled to remain on the car 
for‘its return journey without pajrment of another 
fare.^® 

d. Time or Opportnnity to Produce Ticket or 
Pay Fare 

A passenger acting in good faith is entitied to a 
reasonable opportunity and time to produce his ticket 
or pay his fare, after which, on failure to do either, 
he may be ejected. What is a reasonable opportunity or 
time depends largely on the circumstances of each case. 

A passenger is entitled, on demand, to a reason- 


Tex—Fleck v. Missouri, KL & T Ry. 
Co. of Texas, CivApp, 191 SW 
386. 

10 C J. p 733 note 30 
9. Cal —Cox V. Lios Angeles Ter¬ 
minal R. Co., 41 P. 794, 109 Cal. 
100 

HI.—^Pittsburgh, etc., R. Co. v. De- 
win, 86 Ill. 296. 

XnfaiLt ciiUA accompaaiyiiig younger 
sisters 

Cal—Cox V. Los Angeles Terminal 
R. Co.. 41 P. 794, 109 Cal. 100 
Xnfant for whom no fare was re¬ 
quired 

There can be no recovery in be¬ 
half of one of several children ac¬ 
companying their parents on a tram 
because such child, being' under the 
age at which fare was required, left 
the train upon the ejection of some 
of the other children for whom the 
required fare was not paid —^Pitts¬ 
burgh, etc., R. Co. V. Dewin, 86 Ill. 
296 

KK Mass—^Beckwith v. Cheshire R- 
Co., 8 ]Sr.E. 875, 143 Mass 68. 

11- IT S —Gibson v East Tennessee, 
V. & G. R. Co.. CCTenn., 30 F. 
904. 

12. Tex.—^Texas Pac R. Co. v. 
James, 18 S.W. 589, 82 Tex. 306, 15 
L.RJL 347. 

10 aj. p 739 note 75. 

TendAi- of fare not required 

However, such a passenger is un¬ 


der no duty to seek out the con¬ 
ductor to tender fare, and may not 
be ejected for failure to tender fare 
before a demand therefor, where he 
has not lost his nghts as a passen¬ 
ger by evidencing an intent not to 
pay.—Vanderheck v. Chicago, M., St. 
P. & P Ry. Co, 230 S.W. 390. 210 
Iowa 230. 

13. H.T —Markowitz v. New York 
Rys. Co., 176 NY.S. 778, 188 App. 
Div. 482 

14u Minn.—Willard v. St. Paul City 
R. Co, 133 N.W. 465, 116 Minn 
183. 

Tex—^Missouri, etc, R Co. v, Rich¬ 
ardson, Civ.App., 131 S.W. 1139. 
10 C J p 739 note 76. 

15w Ark.—^Hines v. Smith, 224 S.W. 
612, 145 Ark. 218. 

Ga.—^Atlantic Coast Lme R. Co. v. 
Summerall, 139 SE 923, 37 Ga. 
App. 294 

NT—^Markowitz v. New York Rys 
Co. 176 NTS 778, 188 AppHiv 
482. 

10 C J. p 754 note 96 

Failure to give opportunity to alight 
If defendant failed in its duty to 
give plaintiff passenger a reasonable 
opportunity to alight at destination, 
and carried him beyond destination 
against his will, and the car was to 
return immediately to the point of 
plaintiff's destination, it is not un- 
r^Lsonahle to hold that defendant 
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was under a duty to permit plaintiff 
to make the short return journey 
without molestation, and without ex¬ 
acting an additional fare.—^Marko¬ 
witz v. New York Rys. Co., 176 N. 
YS 778, 188 App.Div. 482. 

Ark—^Hines v. Smith. 224 SW. 
612. 145 Ark. 218. 

Ga.—Southern Ry. Co v. Williams, 
91 S.E. 46, 146 Ga 200. 

Okl —^liusk V. Land, 178 P. 93. 74 
Okl 212 

Passenger agleep 

(1) The fact that a passenger was 
sleeping when the train stopped at 
his station is immaterial—Southern 
Ry. Co. V Williams, 91 SE. 46, 146 
Ga 200. 

(2) Even though the earner may 
have had no duty to awake a pas¬ 
senger when he arrived at his sta¬ 
tion, he may not be ejected upon of¬ 
fering fare to the next station — 
Lusk V. Land, 178 P 93, 74 Okl. 212 

(3) However, in such a case a 
mere willingness to pay the fare, not 
communicated to the conductor, will 
not he sufficient—^Texas Pac R. Co. 
V. James, 18 SW. 589, 82 Tex. 306, 
15 L.R.A. 347. 

17- Ga.—Southern Ry. Co. v- Wil¬ 
liams, 91 S.E. 46, 146 Ga. 200. 

IS. N.J—Wright V. Orange, etc., R. 
Co,. 73 A. 517, 77 N.J Law 774. 23 
L.RA,N.S.. 57L 
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able opportunity to produce bis ticket or pay the 
cash fare but it is necessary that he be acting in 
good faith,“® and that he make a request for a rea¬ 
sonable time if he cannot readily produce his tick- 
et-^^ The passenger has a duty to keep the ticket 
where it can be readily found,-^ and if he is unable 
to produce it within a reasonable time, and does 
not pay,23 or offer to pay,^^ the cash fare, he may 
be ejected, even though he believes in good faith 
that he may yet be able to find it.25 

What is a reasottable opportunity or time to al¬ 
low a passenger to produce his tideet or pay his 
fare must depend largely on the facts and circum¬ 
stances of each particular case.^s It has been held 
that a passenger should be permitted to go to an¬ 
other part of the train to obtain ftmds from a 
friend who is willing to supply them.27 


e. Offer, Tender, or Payment of Cash Fare 

A person on a train or car in good faith without a 
ticket may not be ejected if he, or a third person with 
his assent, offers to pay the proper amount of cash fare 
on a demand therefor; but no further tender need be 
made after the conductor has refused to accept payment 
or a ticket, or after payment has once been made or 
tendered. A tender of a larger denomination of money 
than is permitted is not a proper tender. 

The mere fact that one enters a tram or car 
without a ticket does not furnish an excuse for put¬ 
ting him off; if he offers to pay cash fare, the car¬ 
rier ejects him at its penl,^* at least if he has en¬ 
tered in good faith.2® Although one havmg the 
status of a passenger is imder no duty to tender his 
fare before a demand by the conductor,®® after 
there has been a demand he is bound to tender pay¬ 
ment unconditionally.®^ 


la. Ala.—lK>msville & N. R. Co. v. Miss.—Gulf, 1C. & K. R. Co. v. Ma.- 
Copelaad, 117 So. 176. 217 Ala. 556 sob. 163 So 825. 174 Miss. 43. 

—^Liomsvllle & M. R. Co. v. Crick, Va.—^Man^ruixi v. Morfolk & W. Ry. 
117 So. 167, 217 Ala. 547—Louis- Co.. 99 SE. 686. 125 Va. 244. 5 


ville, etc., R. Co. v. Dawson. 66 So. 
905, 11 Ala.App. 621. 

10 CJ p 732 note 26 tal, p 735 note 
46. p 749 note 52. 

Opportunity to pay fare to avoid 
ejection see infra § 812. 

Croxpus JTiixis Quoted 
Ala.—Louisville & M. R. Co. v. BCam- 
by. 93 So- 698, 701, 208 Ala. 75 
Xf a conductor wf+bdraws liis ac. 
ceptanee of a pass, as he is bound 
by statute to do when it is pre-^ 
sented by one not entitled to nde 
theTeon, he may not eject such per¬ 
son until he has given him a rea¬ 
sonable opportunity to i»ay his fare. 
—Louisville, etc., R Co. v. Dawson, 
66 So 905. 11 Ala.App. 621. 

20k Va.—Mangruiu v Norfolk & W. 
Ry. Co. 99 S.EL 686, 126 Va. 244, 
5 IlJjJEL 346. 

10 OJ. p 735 note 46. 

Depositinsf money with cunductor 
The fact that a passenger hands 
some money to the conductor for 
him to hold while such passenger 
searches for his ticket does not con¬ 
stitute a payment of his fare, but 
should only he considered on the 
question of his good faith in at¬ 
tempting to gain time to find his 
ticket.—Anderson v. Louisville, etc. 
R- Co, 120 SW. 298, 134 Ky. 343. 
20 Ann.Cas. 920. 

2L Miss.—Gulf. M. & N. R. Co. V. 
Mason. 163 So. 825, 174 Miss. 43 
Xf there is no xequest for additioii^ 
al time to search for his ticket, a 
passenger may be ejected at once.— 
Louisville, etc.. R. Co. v. Mason. 58 
So. 963. 4 AlaApp. 353, 357. 

22. Miss—Gulf, M. & N. R. Co- V. 
Mason. 163 So. 825, 174 Miss 43. 

23ta D C —Capital Tract, Co. V- Brin- 
ley. 43 App.D.CL 430. 


A.L.R. 346. 

21. Ga.—Foskey v. Wrightsville & T- 
R, Co-, 92 SJBL 34, 35. 19 GaJi^pp. 
670. 

2Si. Ga.—Foskey v. Wrightsville & 
T- R. Co., supra. 

"One Dtiight search for a ticket, 
either m good or bad faith, from the 
beginning to the end of his joumey. 
Certamly his mere belief that he 
may yet be able to find the ticket 
will not entitle one to remain on the 
train. The railroad compamy in the 
discharge of its duties to the public, 
cannot stop and wait until the pas¬ 
senger has satisfied himself that the 
ticket is lost beyond recall. If the 
train continue to run as long as the 
passenger is willmg to search for 
his ticket, he may thereby have his 
nde without paymg his fare. His 
misfortune, if he has in fact lost 
his ticket, cannot prejudice the right 
of the railroad company to eject 
him from its tram upon the failure 
to surrender his ticket after he has 
been given a reasonable opportumty 
to find and present the ticket.”— 
Foskey v. Wrightsville & T. R. Co., 
supra. 

2Gi. Ala.—Louisville & N. R. Co. v. 
Hamby, 93 So. 698 701, 208 Ala 
75, quoting Corpus Juris. 

10 C.J p 735 note 48, 

The time It takes a sLcct car to 
go a Quarter of a mile cannot be 
said, as a matter of law, to be a 
reasonable time, in the absence of 
evidence as to the speed at which 
the car was traveling—Kuba v. 
Schenectady R. Co., 83 N.Y S 157, 85 
AppDiv. 199. 

Ticket with 

Where a passenger leaves his tick¬ 
et in the custody of another passen¬ 
ger in the farthest part of a crowd -1 
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ed street car, and the conductor forc¬ 
ibly ejects him within a minute or 
two after having first demanded his 
fare, he is not given a reasonable 
opportnmty to secure and present his 
tu^et, and the earner is liable in 
damages.—Northern Ohio Tract., etc. 
Co. V. Wieland, 23 Ohio CirCt.N.S., 
123. 

27- N-C—Clark v. Wilmington, etc, 
R Co. 91 NC 506, 49 AmR. 647 
Ohio —Guy V. Pittsburgh etc., R, 
Co., 9 Ohio S. & C. P 23, 6 Ohio 
NP. 3. 

28;. La.—^Pord v. Fast Louismoa R. 
Co, 34 So. 585, 110 La. 414. 

28. Tenn.—Allen v. Chicago. R. L 
& P. R Co, 185 S.W 713, 135 
Tenn. 6. L.RA.1916B 1092. 

Season, for mle 

"The place to turn him back is at 
the car steps or entrance, and if, by 
reason of the company’s failure to 
have its employe at such place to 
supervise the traffic, the offeror thus 
enters one of the cars, it is not 
reasonable that he should be eject¬ 
ed, at least after the tram starts.”— 
Allen V Chicago, R. I & P. R. Co, 
185 SW. 713, 715 135 Tenn. 6, L.R- 
A1916E 1092 

30. Iowa.—Vanderbeck v. Chicago, 
M. St. P & P Ry. Co., 230 N.W. 
390, 392. 210 Iowa 230. 

"Passengers on a tram do not 

seek out the conductor to tender 
fares. On the contrary, the conduc¬ 
tor mvanably visits the passenger 
and calls for the fare.”—Vanderbeck 
V Chicago. M.. St P & P. Ry. Co. 
supra 

31. Mo —Green v. United Rys of 
St Louis, 206 SW. 237, 200* Mo. 
App 303. 

10 C J p 733 note 28. 

Tendei- condiboned on issuance of 
taansfer 

A tender of fare upon the condi¬ 
tion that the conductor issue a 
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However, a further tender or payment is not 
necessary, in order to make an ejection wrongful, 
where the conductor indicates that he cannot, or 
will not, accept a payment of fare,^® or has re* 
fused a ticket tendered by the passenger and enti¬ 
tling him to transportation,^* or if the passenger 
has already paid or tendered the proper fare.*^ 

Tender or payment of fare to avoid ejection after 
a prior failure or refusal to produce a ticket or pay 
fare is considered in § 812 infra. 

Amount and denomination of tender. A passen¬ 
ger may be ejected if the amount tendered is less 
than that which the earner is bound by law to col¬ 
lect,*® but where the conductor demands more fare 
from a passenger than he should be required to 
pay, the passenger need not tender the right 
amount, but may refuse to pay the amount demand¬ 
ed, and, if ejected, may recover damages.*® A 
tender of a larger denomination of money to a 


street railway conductor than he is permitted by 
the rules of the company to accept in payment of 
the fare is not a proper tender.*^ 

Tender by another. A tender of fare made by 
another person on behalf of a passenger is just as 
effective as though made by the passenger himself, 
provided the latter assents to it;** hut where a 
passenger is being wrongfully ejected for nonpay¬ 
ment of fare, the fact that he refuses to permit an¬ 
other to pay his fare does not preclude him from 
recovering for all injuries and damages suffered 
from the wrongful ejection.** 

f. Payment of Back Fare 

A passenger who has traveled part of his Journey 
without paying fare or presenting a proper ticket must 
pay for the whole journey or be ejected. 

Where a passenger has traveled part of his jour¬ 
ney without paying fare^® or presenting a proper 


transfer is not such. & tender as will 
entitle a person to remain on a 
street car, even tbougli sncli person 
would be entitled to the transfer 
after first paying the fare, and even 
though the conductor refused to is¬ 
sue the transfer m any event, thus 
maiang: an unconditional tender un¬ 
availing—Green v. United Rys. Co 
of St Louis, 206 S.W 237, 200 Mo 
App. 303—10 CJ. p 733 note 2S [aj. 

32. Tex.—Southern TTans^as R. Oo 
V- Wallace, Civ.App, 152 S W 873 

SSL RI—Arnold v Rhode Island 
Co 66 A. 60 28 RL 118, 163, 125 
AmSR. 721. 

10 OJ. p 749 notes 57. 58. 

tiourses open to pas..'nigBr 

Where a passenger has a right to 
be earned on his ticket, he may in¬ 
sist on heing so carried, and if he is 
ejected he is entitled to recover the 
damages sustained thereby, although 
he might take the other course and 
pay his fare, rather than be eject¬ 
ed. and then recover such damages 
as he sustains m that event—Penn¬ 
sylvania County V Bray, 25 N £L 439, 
125 Ind 229. 

that is valid 

Where, before boarding a tram. | 
an ejected passenger presented his 
ticket to the brakeman whose duty 
It was to inspect it, and was passed | 
Into the train as if he held valid i 
transportation, and the ticket itself 
did not suggest otherwise, he was 
justified in believing that it was 
good on the portion of the road on 
which he was traveling, and, so be¬ 
lieving, he was within his legal 
rights when he parleyed with the 
conductor about the validity of his 
ticket, and did not tender the money 
for his &re on the first demand — 


I Short V. St Louis, etc., R. Co., 130 
S W. 488, ISO Mo App. 359 
i Mick.—Bumiiam v. Detroit etc, 

R. Co.. 133. NW 952. 168 Mich. 55. 
Ann.Cas.l913B 1204. 

10 C J. p 749 note 58. 

35. Ga-—Central of Georgia Ry Co. 

V. Bntt 94 S.5L 283. 21 GauApp. 

I 314. 

A tendtt of tbe costomaxy faze 
which is less than the amount fixed 
by the railroad cMwnmiasion is in¬ 
sufficient—Central of Georgpia Ry 
Co V. Bntt 91 S-BL 283. 21 GaApp 
314. 

Pare to latexmedi^^ statum taken 
out 

Where a passenger tenders an in- 
suffleuent amount stating that he 
will not pay more, and the conduc¬ 
tor takes out the fare to an interme¬ 
diate station and returns the bal¬ 
ance, the passenger is entitled, on 
reaching such station, to pay the fare 
demanded from that pomt to his des¬ 
tination and to continue his journey 
—Chicago, etc., R. Co. v. Bryan, 90 
RL 126. 

Passenger sot a6cei!t'‘*'ning fare toIbb 
I f the fare .called for is more than 
the p?<^euger supposes it should be, 
and be is at fault for not asc^itam- 
mg the rules with regard to pay¬ 
ment of fare, he should pay the 
amount demanded and investigate la¬ 
ter—Sage V- ESvansville, etc, R. Co, 

33 NHL 771, 134 Ihd. 100—Toledo, 
etes., R. Co. V. Wnght, 68 Ind. 586, 

34 AiaR. 277. 

a6L Ind,—Chiesago St., etc:.. R. Co. v- 
Graham, 29 N.E1 170. 3 Ind.App. 
28. 50 Am S.R. 256. 

10 C J. p 750 note 60 
37- Ga.—Burge v, Georgia R., etc:, 
Co. 65 SEL 379. 133 Ga. 423. 18 
Ann-Cas. 42;. 


iTenn.—Rhoxville Tract. Co v Wil- 
kerson. 99 SW. 992. 117 Tenn. 4S2. 
9 L.R.A-.N,S, 579. 10 AnnCas. 641. 
Amount of tender generally see supra 
$ 593. 

I Amounts held too laa!ku 

(1) A five-dollar bilL—Burge v. 
G^eorg^a R., etc, Co, 65 SB, 879, 
133 Ga. 423. 18 AnmCas. 42. 

(2) A ten-dollar bill—Knoxville 
Tract- Co v. Wilkerson. 99 SW. 992, 
117 Tenn. 482. 9 L.R.A,NS. 579. 10 
Ann-Cas. 641. 

3A U-S.—Missouri, etc., R Oo. v. 
Smith, Ind.T. 152 P. 608, 81 dOA. 
598 10 Ann.Cas. 939 
Bly—Kentucky Cent. R. Co, v. Hous¬ 
ton, 7 Ky.Opt 96 

Mo—Gates v, Qumey, etc, R. Co., 
102 S.W 50. 125 Mo-App. 334. 
Tenn-—Louisville, etc, R Co. v. Gax^ 
xStt. 8 Lea 438, 41 ArmR. 640. 

A passangex^s sReiice when a ten¬ 
der is made in his behalf may be 
construed as an acc^tance or ao 
ciuiescence.—Gates v Qumey, etc:., R. 
Co, 102 S.W 50, 125 Mo App 334. 

Xf a passenger repudiates the offer 
of a bystander, the cxindactor need 
not accept it.—Muldowney v. Pitts¬ 
burg; etc.. Tract. Co.. 8 Pa Super. 
335 

39- Ala—Birmingham R. etCL, Co v. 

Lee. 45 So 164, 153 Ala 386. 

40l Ala.—Manning v. Louisville, 
etc., R. Co, 11 So 8 95 AIa 392, 
36 Am.S.R. 225, 16 L R A. 55 
RL—Cbicago etc., R. Co, v Adams:^ 
60 RLApp. 571. 

Mo—Davis V. Kansas City, et<^, R. 

Co, 53 Mo. 317. 14 AmR. 457. 

, Ticket from statioiL not yet reached 
A passenger who boards a tram 
with a ticket between two stations, 
neither of which has yet been reach- 
i ed. may be ejected if he refuses to 
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tickeH^ he inay not continue his journey to his des¬ 
tination unless he pays fare for the distance already 
traveled as well as for the balance of the trip. 

g. When FaOure or Refusal Is Justified 

If a carrier is at fault for a passenger's inability to 
procure a proper ticket, or if the passenger has sur¬ 
rendered his ticket to a proper employee, his ejection 
is wrongful, but he may be ejected if he declines to pay 
because he is not furnished a seat. 

It has been held that if a conductor has been 
notified of a passenger’s inability, through the fault 
of the carrier, to procure a ticket,^^ qj- through 
the mistake of the earner’s agent, one has failed to 
receive a ticket to the destination called for,'** such 
passenger may not properly be ejected for failure 
to produce a ticket; nor is a conductor justified in 
ejecting a person who has purchased a ticket and 
surrendered it to a brakeman or other proper em¬ 
ployee.*** 

A passenger who, in accordance with the posted 
rules of the company, drops his fare into a box 
used for that purpose, may not be removed for non¬ 
payment of fare because of private directions to the 
employees, of which he had no knowledge, that 
when the car was crowded they were to collect the 
fares.*® 

C/frrier^s failure to furnish seat. Although, as 
appears in § 645 supra, it is the duty of a earner 
to furnish seats as well as transportation to those 
taking passage on its cars, a passenger declining to 
pay fare because all of the seats are already occu¬ 
pied, may rightfully be ejected, since he has no 
right to insist on transportation free of charge be¬ 
cause not furnished with a seat; in such a case, he 
should either pay bis fare or leave the car immedi¬ 
ately upon being afforded a reasonable opportunity 
to do so.*® 


K Pailure to Procure Ticket or Permit for 
Preight Train 

A passenger who has had a reasonable opportunity 
to procure a ticket or permit for passage on a freight 
train may be ejected for failure to do so, except, accord¬ 
ing to some authorities, where he has acted in good faith 
and the ticket agent is at fault. Where there has been 
a custom of accepting cash fares on freight trains, a 
passenger is entitled to reasonable notice of a change of 
rule. 

One who insists on transportation on a freight 
train in violation of conditions attached to the priv¬ 
ilege of transportation on such trains that the pas¬ 
senger shall have procured a ticket, or, in addition 
thereto, a permit to ride on such train, may be 
ejected;*^ but the carrier cannot enforce such a 
condition unless a reasonable opportunity to pro¬ 
cure a ticket or permit has been afforded the pas¬ 
senger.*® 

While it has been held that a conductor is not hound 
by any agreement which the passenger has, or 
daims to have, made with the ticket agent before en¬ 
tering the car, and that a passenger may be eject¬ 
ed, notwithstanding he was told by the ticket agent 
that he might ride on that train,*® under other au¬ 
thorities a passenger who has endeavored in good 
faith to comply with the conditions, but, through 
the fault of the ticket agent was rendered unable to 
do so, cannot rightfully he ejected.®® Thus a ear¬ 
ner has been held liable for the ejection of a pas¬ 
senger for failure to have a permit, where he had 
asked the ticket agent for one and had been told 
that the conductor would give him one,®i where the 
ticket agent had agreed to dehver a permit to the 
conductor hut had failed to do so,®* and where 
such agent had told the passenger that his ticket en- 


pay Bare for the whole journey.— ’ 
Chicago, etc., JEL Go. v. Adams. 60 IIL 
App 571 

Kf^admission after ejection see infra 
§.826. 

41- Ala.—M«T»Tiiogr V l/ouisville, etc., 
R. Co., 11 So. 8. »5 Ala. 392, 36 
AmS.B. 225, 16 LRA. 55 

76xfcited ticket 

Where the conductor discovers, 
after the journey is partially com¬ 
pleted. that the passenger is travel¬ 
ing on a forfeited ticket, such pas¬ 
senger may be ejected rf he fails to 
pay fare for the entire journey.— 
M>aTiTifTig^ V Louisville, etc., R. Co.. 
11 So. 8. 95 Ala 392. 36 Am.S R. 225, 
16 L.RA 55. 

4&L Ark.—St. Louis Southwestern R. 
Co. V. TTaTninett, 136 SW. 191, 98 
Ark 418. 

lud—Pittsburgh, etc. R. Co. v 
Street, 59 N R. 404, 26 Ind App. 224. 


Mo.—BaiiEless v. Chicagro, etc.. R 
Co. 132 SW. 29, 151 Mo.App. 463 
10 C J. p 734 note 40. 

4Sb HI.—Cohen v. Cleveland, CL 8b 
St. L. Ry. Co, 197 RLApp. 88. 

44L Tex—Galveston, etc, R. Co. v. 
Short, Civ App 173 S.W 615—Gal¬ 
veston, etc., R. Co. V- Short, Civ. 
App., 163 S.W. 60L 
10 C.J. p 734 note 4L 

But if dcGUvery is to an unauthor¬ 
ized employee, the passenger is not 
excused for fsulnre to produce the 
ticket, and if the employee does not 
have the prescribed badge on his 
cap the passenger takes the nsk as 
to whether he is authorized to re¬ 
ceive it.—Galveston, etc., R. Co. v 
Short. TexCivJLpp., 163 SW 601 

45- Pa.—Perry v. Pittsburgh Union 
Pass. R. Co., 25 A 772, 153 Pa. 236. 
46ii Ga.—-Rosssman v. Gleorgia Ry. 8b 
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Power Co. 91 S B 90. 146 Ga. 264, 
LRA.1917C 483. 

10 G.J. p 734 note 44. 

47- Mich.—^Thomas v Chicago, etc, 
R- Co, 40 NW. 463, 72 Mich. 355. 
10 C J p 735 note 50. 

48l Mo —Gardner v. St. Louis etc, 
R. Co., 93 S.W. 917. 117 Mo App. 
138. 

10 C J. p 735 note 5L 

a 

49- Tex.—Houston, etc., R Co. v. 
Stell. 67 S.W. 537, 28 Tex.CivApp. 
280. 

10 C J. p 736 note 52. 

50l Wash—Olson v. Northern PacL 
R Co, 96 P. 150, 49 Wash 626. 18 
L.RA..N.S., 209. 

10 C.J. p 736 note 53. 

51- Tex —Houston, et<x, R. Co. v- 
White, Civ App., 61 S.W. 436 

52- Ala.—^LomsviU^ etc, R. Co v. 
Hme, 25 So. 857, 121 Ala. 234. 
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titled him to ride without a permit.^* 

Notice of change of rule. Where the carrier has 
been m the habit of receiving payment of fare m 
cash on freight trains, and changes its rules so as to 
require the purchase of a ticket by the passenger 
before entering the car, he is entitled to reasonable 
notice of such change; and where he has not had 
reasonable notice, and takes passage in ignorance 
of the change, the railroad company is liable for his 
ejection by the conductor.®* 

§ 811. Extra Fares or Charges 

A passenger without a ticket may be elected for 
refusal to pay an authorized extra fare, unless he has 
not been afforded a reasonable opportunity to purchase 
a ticket or has been refused one without just cause, and 
a passenger may be ejected for not paying for extra 
accommodations, or, where attempting to use tickets to 
successive intermediate points, for refusing to pay the 
extra amount necessary to equal the required through 
rate. 

A passenger who enters a earner’s vehicle with¬ 
out a ticket and refuses to pay an extra fare or 
charge, as required by the reasonable regulations 
of the earner in such cases, may be ejected,®® pro¬ 
vided the carrier has afforded a reasonable oppor¬ 


tunity for passengers to purchase tickets.®® If 
such an opportunity is not afforded a passenger,®^ 
or if the earner has refused, without just cause, to 
sell a passenger a ticket,®® or if the extra fare de¬ 
manded IS a greater amount than the earner has 
authonly to exact,®® the passenger is entitled to 
transportation upon the payment or tender of the 
regular fare. The fact that a passenger had pur- 
diased a ticket, but lost it, does not justify his re¬ 
fusal to pay extra fare.®® 

It has been said that a conductor or agent who 
passes on the ments of an excuse offered by a pas¬ 
senger for not having provided himself with a tick¬ 
et, or who refuses to hear such excuse when of¬ 
fered, does so at the peril of the carrier.®^ 

Through fare. Where the fare to a certain des¬ 
tination IS higher when a through ticket is pur¬ 
chased than when tickets to successive intermedi¬ 
ate pomts are purchased, a passenger attempting to 
make the tnp by the latter method in violation of 
a statute requiring the higher fare may be ejected, 
unless he complies with the conductor’s demand for 
the extra fare necessary to equal the higher rate;®- 
thus a passenger Tnaking an mterstate journey may 


53. HL—nimois Cent. R Co. v- Bav- 
enport. 52 NK 266. 177 lU. 110 
54s. Tenn—Iiane v. £ast Tennessee, 
etc, R. Co. 5 lica 124 

55. Ala.—Southern Ry. Co. v. Black- 
well. 100 So. 215 211 Ala. 216 
Ky —Chesapeake & O Ry, Co v Hill 
284 SW. 1047, 215 Ky. 222, 48 AB. 
R 327. 

Tenn.-—Southern Ry. Co. v. Pickle, 
197 SW 675 138 Term. 238 
10 CJ. p 690 note 45 p 736 note 55 
Hxtza charge on failure to purchase 
ticket generally see supra § 601. 
The paxenft ox cnstoaiaDi of aa iiu 
faat, who is responsible for its fare, 
may be ejected on failure or refusal 
to pay it together with the extra 
charge.—T ^iikford v Southern R 
Co, 81 SJE. 998, 165 N.C 653. 

of face 

A passenger is entitled to receive 
information, upon request, as to why 
an extra charge is made m a par¬ 
ticular case—Briggs v, Busk, Mo 
App., 190 SW. 380. 

Bffect of accepting xegnlar face 

However, if a conductor accepts an 
offer of fare at the regular rate, he 
may not thereafter eject the passen¬ 
ger for refuse to pay the additional 
amount which he originally a 
right to demand.—Louisville, etc, R 
Co V. Joplin, 55 S.W. 206, 21 KyL. 
1380—^10 C.J. p 736 note 58. 

Ala.—Southern Ry. Co v Black- 
well, 100 So. 215, 211 Ala- 216— 
Louisville AN R. Co v. Harper, 
83 So 142. 203 Ala. 398. 

13C.J.S.—lOfi 


Ky—Chesapeake & O. Ry Co v. Hill. 

284 SW 1047, 215 Ky. 222, 48 A.L 

R. 327 

10 C J p 736 note 60. 

of ticket agent 

(1) Will justify a passenger’s re¬ 
fusal to pay extra fare—Louisville 
& N R Co V. Harper, 83 So 142, 
203 Ala. 398 

(2) But there is authority to the 
effect that such absence does not 
excuse a passenger fi-om paying the 
additional fare, and that if he- does 
refuse to pay such fare he has no 
nght to_ resist ejection —^Monnier v 
New Tork Cent, etc., R. Go, 67 N 
EL 569, 175 N.T 281. 96 Am S R 619 

162 L R.A 357 reversmg 75 NTS 
521, 70 App l>iv 405. 

Application fox ticket after office is 
dosed 

Where the ticket office is kept open 
until the advertised tune for the de¬ 
parture of the tram, and the pas¬ 
senger IS unable to obtain a ticket 
because he does not apply until aft¬ 
er that time, when the office is clos¬ 
ed, he cannot complain tha t an op¬ 
portunity has not been furnished hi-m 
to buy a ticket, and on his refusal to 
pay the tram fare he may he ejected. 
HL—St. Louis, etc., R. Co v. South, 
43 HL 176, 92 Am.H 103 
Mass—Swan v Manchester, etc., R. 
Co. 132 Mass. 116, 42 A171.R. 432 
Ailnxe to Tn^f-ntvi’n a ticket office 
at a place where passengers are per¬ 
mitted to hoard a train will justify 
a refusal, by a passenger boardmg 
at such a place, to pay an extra 
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fare; maintenance of an office at a 
distance of one-eighth of a mile from 
such a point is not sufficient—Ches¬ 
apeake & O Ry. Co. V HiH. 284 S.W. 
1047, 215 Ky. 222, 48 A-LR. 327. 

57- Ala.—^Louisville & N. R. Co v. 

Harper, 83 So. 143, 203 Ala 398. 

10 C J. p 736 note 60. 1 

A conSiictox’B ignorance of the fact 
that a passenger did not have a rea¬ 
sonable opportunity to purchase a 
ticket does not excuse the earner — 
Southern Ry Co v. Blackwell, 100 
So 215, 211 Ala. 216. 

58. Ind—^rndiana-polis, etc. R Co. v 
Rmard, 46 Ihd. 293—Cleveland, etc, 
R. Co. V Beckett, 39 N.EL 429, 11 
Ind.App. 547—^Lake Ene etc.. R. 
Co. V Close. 32 N E 588 5 Ind.App 
444 

59w Kan.—Atchison, etc, R Co v. 
Dickerson, 45 P. 975. 4 Kan App 
345 

Mich.—Chamberlam v. TaIto Shore 
etc, R Co.. 68 N.W 423. 110 Mich 
614 

MC—Wfllwms V. Atlantic Coast 
Lme R. Co, 69 S.E 402, 153 N.C 
360 

10 C.J p 737 note 62. 

60. Tex—Houston, etc, R. Co. v 
Faulkner, Civ App. 63 SW 655. 
ei- Ga—Southern R. Co v. Jones, 
68 SEl 1011, 8 OaApp 225- 
GiL Ind—Arbuckle v State, 124 N 
E 395, 188 Ind 444. 

Miss.—^nimois Cent. R. Co v. Hol¬ 
man, 64 So 7, 106 Miss 449 
OkL—Missouri. K. & T. Ry Co v. 
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he compelled to pay the interstate rate as prescrib¬ 
ed by the interstate commerce commission.®^ 

Extra <iccommodations. A passenger may be 
ejected from a car in which arc provided special 
accommodations for which he has not paid.®^ 

§ 812. Tender or Payment to Avoid 

Ejection 

a. Before steps taken for ejection 

b. After steps taken for ejection 

a. Before Steps T^en for Bjection 

A passenger who has previously failed, on demand 
or within a reasonable time, to produce a ticket or pay 
fare, may not be ejected if, before any steps are taken 
to eject him, he, or, a third person in his behalf, ofFers 
to pay. 

Although a passenger has failed, on demand or 
within a reasonable time, to produce a proper ticket 
or pay the fare, yet he may not be rightfully eject¬ 
ed if, before any steps are taken to eject him, he 
offers to pay the fare,®® at least if he was acting in 
good faith in his prior refusal to pay.®® This right 
of a passenger to tender his fare and continue his 
journey continues only until the conductor has giv¬ 


en the signal to stop the train for the purpose of 
ejecting him;®^ but a stop made at a regular sta¬ 
tion is not such a stop as will justify the conduc¬ 
tor’s refusal to accept a proper tender.®® 

Tender by third person. If the lender to avoid 
ejection is made by a third person in behalf of the 
passenger about to be ejected, it should be accepted 
by the conductor the same as though it were made 
by the party himself,®® unless the latter has repudi¬ 
ated the offer.^® 

b. After Steps Taken for Bjection 

A tender of fare made after steps have been taken to 
eject a passenger at a place where the train or car does 
not regularly stop need not be accepted, at least if the 
passenger is not In good faith; but in the case of a 
train stopped at a regular station, a tender made at any 
time before the ejection is complete should be accepted. 

If a passenger, having failed to produce a proper 
ticket or pay fare, makes an offer or tender of fare 
after steps have been taken to eject him at a place 
which is not a regular stopping place for the vehi¬ 
cle on which he is travelmg, it is generally held that 
the tender comes too late and that the ejection may 
be lawfully completed thus, if a conductor has 


Ashingrer, 162 F S14, 63 OkL 120. 
IJ.RA-1917D 1180. 

Tex.—Chicago. R. I. & G. Ry. Co. v. 

IBIdwards. CivApp., 232 SW. 356. 
ea. Miss.—Ulmois Cent. R. Co. v 
Holman, 64 So. 7, 106 Miss. 449. 
Okl—Missouri, K. & T, Ry Co. v. 
Asbinger, 162 P 814, 63 OkL 120, 
LRA.19171> 1180. 

Tex.—Chicago. R. X. & G. Ry. Co. v, 
Hdwards, CivA.pp., 232 S.W. 356. 
G4L Ky.—^Ijouisville, etc. R. Co. v. 
Ashley. 183 S.W- 921. 169 Ky. 330. 
L.RJL1916E 763. 

Mont.—Doherty v. Northern Pac. R 
Co.. 115 P. 401. 43 Mont. 294. 36 
DRJ^JNTS., 1139. 

66. Ga—Foskey v. Wnghtsville & 
T. R. Co., 92 S.B. 34. 19 GaJ^pp. 
670 

Ind-—^Baltimore^ etc., R. Oo. v. Nor¬ 
ris, 46 N B. 554. 17 Ind.App. 189. 
60 Am SR 166. 

Tex.—^Fleck v. Missouri, EL & T. 
Ry. Co. of Texas. CivJ^pp., 191 S 
W. 386. 

Va.—Msrngum v. Norfolk & W. Ry 
Co, 99 SJS 686. 125 Va. 244, 5 A. 
li.R. 346 

10 C.jr. p 748 note 49. 

Offer, tender, or payment of cash 
fare generally see supra 9 810 e. 
That a pe^cager engaged in an 
altercation with the conductor was 
not sufficient provocation for the con¬ 
ductor to eject him after a tender 
of fare to the first regular station. 
—Baltimore, etc. R. Co. v. Norris 
46 NEL 554, 17 Ind.App. 189. 60 Am. 
S.R. 166. 


Necessity of second demand 

The duty of tendering fare in such 
a case is on the passenger and there 
need not be a new demand by the 
conductor for the passenger’s fare 
before the ejection—United R., etc. 
Co. V. Hardesty, 51 A. 406. 94 Md- 
661, 57 D.R.A. 276. 

63. Va.—Mangum v_ Norfolk & W. 
Ry. Co, 99 SE. 686, 125 Va. 244. 5 
A.D.R. 346 

67- Va.—Mangum v. Norfolk & W. 
Ry- Co., supra. 

PnUin^ the hen rope once is not 
a sufficient step taken toward the 
ejection of a passenger to justify 
a conductor’s refusal to accept a 
tender of fare, when the signal for 
stopping the tram properly consists 
of two pulls.—Mangum v. Norfolk 
& W. Ry. Co., 99 S.E. 686. 125 Va. 
244 5 A.LR. 346. 

68L N-Y.—O’Brien v. New York Cent., 
etc.. R. Co., 80 N.Y. 236. 

68. Ind.—Baltimore, etc, R. Co. v. 
Norris, 46 NB. 554, 17 Ind.App. 
189, 60 Am.S R. 168. 

10 aJ. p 751 note TI¬ 
TO. Wa^—Kirk v. Seattle Electric 
Co.. 108 P. 604. 58 Wash. 283, 31 
I-.R.A-,N.S, 991 

71- N-C.—-Nornmn v, ESast Carolina 
R. Co, 77 S.E. 345, 161 N.C. 330, 
Ann.Casl914D 917. 

Tex.—Fleck v Missouri, K. & T Ry 
Co. of Texas, Civ.App., 191 SW. 
386 

Va.—V. NorfoUE & W. Ry. 
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Co. 99 SB. 686, 125 Va. 244. 5 A. 

Ii.R 346. 

10 C J. p 750 note 62, p 751 note 64 
Seasons for rule 

Cl) **The reason assigned m sup¬ 
port of the rule is that if one pas¬ 
senger might, by his unjustifiable 
conduct, delay the tram to put him 
of^ another might do the same thing, 
thus producing the utmost irregular¬ 
ity m the running of the trains and 
jeopardizing the safety of the ear¬ 
ner’s property and the lives of other 
passengers.”—Meek v. Missoun, K 
& T. Ry. C3o. of Texas. Tex.Civ.App., 
191 S.W. 386, 390. 

(2) "Having invited an appeal to 
force, the passenger cannot at his 
option, reserve the privilege of 
shielding himself from its applica¬ 
tion, by mvoking the protection of 
a contract, the implied conditions of 
which he has violated.”—Pease v. 
Delaware, etc., R. Co. 6 N.E 37. 101 
N.Y. 367, 371, 64 Am R. 699. 
DismretloiL of comductar 

Where the conductor has hegnn to 
remove an intruder for refusal to 
pay his fare, an offer to pay may 
be accepted or not, at the discretion 
of the conductor.—Galveston, etc.. R. 
Co. V. Turner, Tex.CivJlpp., 23 S.W. 
S3. 

Overdue transfer 

Where a passenger holdmg an 
overdue transfer, which the conduc¬ 
tor refuses to accept, persists in de^ 
clming to pay his fare until after 
the conductor has rung hm hell and 
called on the motorman to assist 
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given the signal to stop a train or car for the pur¬ 
pose of cjectuig a passenger, a tender then made 
need not be acceptecL^^ However, there is authori¬ 
ty to the effect that, if a passenger has acted in 
good faith in his refusal to pay the proper fare, and 
ii he did not enter the tram with any mtention of 
avoiding payment, then his offer to pay,^* or the 
offer of another to pay for Imn,^* when made be¬ 
fore the train has actually stopped, should be ac¬ 
cepted; conversely, if his refusal to pay proceeded 
from a fraudulent purpose, his offer,^® or the offer 
of a third person,^® made after the process of ejec¬ 
tion has begun, need not be accepted by the conduc¬ 
tor, nor need his offer if his conduct was violent 
and abusive.^^ 

Where steps are taken to eject a passenger from 
a strain which has stopped at a regular station, an 
offer by the passenger*^* or a third person^® to pay 
the required fare, made before the ejection has been 
completed, should be accepted, as the reason assign¬ 
ed for the first stated rule, namely, delay of the 
tram, is not applicable m such a case.*® 


§ 813. Defective or Invalid Ticket 

A passenger presenting a defective or invalid ticket 
or transfer may, as a general rule, be ejected if he re¬ 
fuses to pay fare Authorities conflict as to whether the 
face of a ticket is conclusive as to the passenger's right 
to transportation. 

As a general rule, where the ticket offered by a 
passenger is void or otherwise not such as to enti¬ 
tle htm to transportation at the time and on the 
train or car for which it is offered, and he refuses 
to pay fare or otherwise show himself entitled to 
transportation, he may be ejected,®^ particularly 
where he knows that his ticket is worthless ** The 
fact that a passenger acted in good faith in seekmg 
to ndc on an msufficient ticket, beheving it valid, 
does not relieve bun of the consequences of its in¬ 
sufficiency but a passenger who acts in good 
faith is entitled to a proper demand for fare before 
he may be ejected because of ffie invalidity of his 
ticket,®^ and after the conductor’s refusal to accept 
his ticket he is entitled to a reasonable parley with 
the conductor to determine whether he should pay 


m cjectme bvre, the passenger ber 
comes a trespasser, and his ejection 
may be completed, even if be tbmi 
offers to pay his fare.—Capital Tract 
Co. V Bnnley, 43 AppJD.C. 430. 

Za Kentucky 

(1) The general rule as above stat¬ 
ed has been applied —Chesapeake, 
etc., R. Co. V. Friend, 169 SW. 509, 
159 B[y 778, Ii.ILA1915C 148 

(3) But there is earlier authority 
indicating that if an actual tender 
of the fare is made, even after steps 
have been taken to eject a passenger, 
the conductor's act in refusing the 
fare and m completing the ejection is 
wrongful—liOiusvillei etc. R. Co v. 
Gottongim, 119 S.W 751 —liouisville 
etc. R Co V Oottongun, 104 SW- 
280. 31 KyL. 871, 13 IiJE&A.NS., 624 

la MSssonxi 

<1> Under a statute providing that 
a iiassenger may be ejected, for re¬ 
fusal to pay fare, at any nsiial stop¬ 
ping place, it has been held that an 
ejection^at any other place is wrong¬ 
ful if the passenger makes an actual 
tender of the money, even though 
such tender is made after the con¬ 
ductor has given the signal to stop 
the tram—^Holt v. TTannibal, etc^, R. 
Co. 74 S.W 631, 174 Mo 524, affirm¬ 
ing 87 Mo App 203—Short v. St. Lou¬ 
is, etc, R Cflu 130 aw. 488. 150 
MoA.pp 359. 

(2) But a person who has acted 
m bad faith m refusmg to pay fare 
and had no mtention of paymg when 
ho entered the tram is a trespasser 
and may he ejected, under such cir- 
eu ms ta n ces, even though he made an 
^tual tender—Beck v Qumey. etc.. 
R. Co., 108 aw. 132, 129 Mo App. 7. 


72. DC—Capital Tract. Co. v. Brm- 
ley, 43 App I>C 430 
Va—^Mangum v. Norfolk & W Ry. 
Co, 99 SEL 686. 125 Va. 244, 5 A. 
LR. 346. 

10 C J p 750 note 62. 

before stop signal completed 
Where the signal to stop a train 
was two pulls of the hell rope, and 
after the conductor had given one 
puU the passenger who was to be 
ejected offered to pay the fare, the 
subsequent ejection was wrongful, as 
the offer was made before the signal 
was completed.—Mangum v Norfolk 
& W. Ry Co 99 SE. 686,^125 Va. 
244, 5 ALR. 346 

72. Ind.T—Missouri, etc., R Co v 
Smith. 89 SW 668, 6 IndT 99, re¬ 
versed on other grounds 152 F 
608, 81 CCA. 59$. 10 AniuCas 939 
Tex—Texas, etc, R. Co. v. Bond, 62 
Tes. 442. 50 Am.R. 532 
74t. Tenn.—Louisville, etc., R. Co v 
Garrett. 8 Lea 438, 41 Am.R. 640 

75- US.—Missouri etc, R. Co v 
Smith, 152 F 608, 81 CCA. 598. 
10 Anii.Cas 939, reversing 89 S. 
W 663, 6 Ind T. 99. 

76L U S.—Missouri, etc., R. Ca v. 

Smith, supra 
10 C J p 752 note 75. 

77. US.—Gould V Chicage, etc, R 
Co, Mmn, 18 F. 155, 5 McCrary 
502 

78. Tex.—Fleck v Missouri, K. & 
T. Ry. Co of Texas, CivA.pp., 191 
SW. 386 

Rep^Tni«:sion after ejection see m- 
fra § 82&. 

79- Mo—Randell v. Chicago, etc., R 
Co. 76 S.W 493, 102 Mo App 342. 
801 Tex.—Fleck v. Missouri, EL & T. 
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I Ry Co. of Texas, Civ-ApPw 191 S 
W. 386. 

81. Ala.—Birmingham Electric Co 
V- Putman, 109 So 890 21 Ala App 
431, petition di™i*»sed 109 So 891, 
215 Ala- 107. 

Mo—Woods V. Metropolitan St. R 
Co, 48 Mo App 125. 

N.T.—Caffrey v Umted Traction Co. 

192 N.T.S. 95, 199 App.Div. 208 
Tex.—Chicago, R. L & G. Ry. Co. 

V. Edwards, ClvA^pp 232 SW. 356 
Va—Mangum v. Norfolk & W. Ry 
Co, 99 SAL 686, 125 Va. 244, 5 
ALR 346. 

10 C.J. p 739 note 78. 

Corpus Jtizis cited. 

Iowa—^Foley v. Chicago Great West¬ 
ern R Co, 217 N.W. 563, 564 
Mileage book not good for interstate 
jonxney 

Where a passenger left a town m 
Texas tp go to a town m Oklahoma, 
and on his return paid cash across 
the state Ime to a point where he 
intended to stop, but did not do so, 
the conductor h^ a right to eject 
him when on continuing his return 
tnp he refused to pay other fare 
than mileage from a Texas mileage 
book, not good for **an mterstate 
journey or any portion thereof" and 
tender of which the conductor re¬ 
fused—Chicago, R. L & G Ry Co. 
V. Edwards, TexCivA^pp., 232 SW. 
356. 

83- H.—Whittemore v. Boston, 
etc., R_ Co, 83 A 125, 76 N H. 388. 
10 C J. p 740 note 79. 

83. Tex.—^Freeman v. Costley, 124 S. 

W 458, 58 Tex.CivA.pp. 388. 

10 CLJ. p 740 note 80. 

8^ I'lsS-—Jones V Mobile & O. R. 
Co, 72 So. 1009, 112 Miss. 283. 
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fare or leave the train.^® 

It has been said that the conductor is the sole 
judg^e of the validity of a ticket.®® 

Transfers, In conformity with the general rule 
stated above, a street car passenger may be ejepted 
on presenting an invalid transfer and refusing to 
pay the regular farc.®^ Thus, where a passenger 
attempts to use a transfer at a different point®® or 
on a different route®® from that indicated, he may 
be ejected if he refuses to pay the cash fare; and 
It IS immaterial that the conductor at first accepted 
the transfer.®® 

Conclusiveness of ticket. When a defective or 
invalid ticket or transfer is presented to a conduc¬ 
tor, It is, according to one view, the conductor's 
duty to listen to a reasonable explanation by the 
passenger as to the defect or invalidity;®^ the op¬ 
posing view is that the face of the ticket or transfer 
IS conclusive as to whether or not the passenger 
presenting it is entitled to transportation thereon.®^ 
Particular applications of these conflicting views 
wiU be considered in §§ 81-I--S18 infra. 


§ 814. Failure to Comply with Condi- 

ditions of Ticket in General 

Ordinarily, a passenger may be ejected for failure to 
comply with conditions of his ticket; and, although 
there is contrary authority, this rule has been held 
applicable where lack of compliance is due to the car¬ 
rier’s fault. In varying circumstances, ejection for non- 
compliance with conditions as to stop-over, signing of 
tickets, and identification has been held or held not 
proper. 

Ordinarily, a passenger who fails or refuses to 
comply with the conditions of his ticket may be 
ejected.®® However, if a passenger's failure to 
comply with such a condition precedent to his right 
to transportation is due to the fault of the carrier 
or an employee, he is, according to some authorities, 
entitled to ride on the ticket without such compli¬ 
ance, and the carrier will be liable for his ejec¬ 
tion,®^ as where the passenger was not notified of a 
condition upon the validity of the ticket;®® but, 
according to other authorities, the rule is held to be 
otherwise, under the doctnne that as between the 
conductor and the passenger the face of the ticket 
is conclusive as to the passenger's right to trans- 


Order for a *Uc]cal: 

An ignoTant negTO woman wlio 
boarded a tram under the belief, in 
£:ood faitb, that an order for a tick¬ 
et was a may not be ejected 

by a conductor without a demand for 
the fare.—^Jones v. Mobile & O. B. 
Co., 72 So. 1009, 112 Miss 283. 

85. Va-—Mangum v. Norfolk & W. 
Ry Co. 99 SB. 686, 125 Va 244, 5 
A.L.R. 346. 

86. Va.—Mangum v. Norfolk & W. 
Ry. Co, supra. 

87- Cal—-Wasserman v. Ik>s Ang-eles 
Ry Corporation, 193 P 130. 184 
Cal. 202. 

N.Y—Caffrey v. United Traction Co., 
192 N.TS. 95. 199 App.Div- 208. 
Pa.—Anderson v. Union Traction Co., 
7 Pa.Dist 41. 

10 C J P 740 note 83. 

88L Mo—Percy v. Metropolitan St 
R Co. 58 MoA.pp. 75. 

NY—Bubinffer v. New York R Co., 
144 NYS 765, 83 Misc 37. 

SC—^Taylor v Spartanburg: R., etc., 
Co.. 82 SB. 404. 98 SC. 206. 52 L. 
RA.,N.S., 908. Ann.Cas-1910D 585. 

89. Pa.—^Anderson v. Union Traction 
Co., 7 PaDist. 41. 

10 C.J. p 740 note 85. 

90u N.Y.—^Rubing^er v. New York R. 
Co 144 N.Y.S. 765, 83 Misc. 37. 

91- Miss.—^Yazoo & M. V. R. "Co. v. 

Mullen 131 So. 101, 158 Miss 774. 
Tenn —Lornsville & N. R. Co. v. 
Hadley. 11 Tenn App. 642. 

9a. Ala —^Birmingrham Blectric Co 
V. Putman, 109 So. 890, 21 Ala App 


431, petition dismissed 109 So. 891. 
215 Ala 107. 

Va.—Virgrmia Electric & Power Co. 

V- Wynne, 141 SE. 829. 833, 149 
I Va 882 

"As between the conductor of the 
street car and a passenger, the face 
of the passengrer’s transfer ticket is 
conclusive evidence as to the extent 
of his ri£:ht to nde, and it is the 
duty of a passenger ... if he 
has not the required ticket or token 
evidencing his right to travel on that 
car, to pay his fare or auietly leave 
the car, when requested, and resort 
to his appropriate remedy for the 
damages he has sustained ”—Virginia 
Electric & Power Co. v. Wynne, su¬ 
pra. 

93. U S.—Central Trust Co. of New 
York V. East Tennessee, V. & G. 
R. Co . C C Ga.. 65 P. 332. 

Tenn.—Lornsville etc., R. Co. v. 

Blair. 55 S.W. 154 104 Tenn. 212. 
10 C.J. p 740 note 87 

GonditLon as to stamping 

Where round tnp tickets are sold 
with the condition that they are to 
be stamped by an agent on identifi¬ 
cation of the person presentmg the 
ticket as the purchaser or otherwise, 
one who insists on bemg transported 
under the return portion of the ticket 
without compliance with the condi¬ 
tion may be ejected. 

U S —Central Trust Co. of New York 
V. Bast Tennessee, V. & G. R. Co., 
aCGa. 65 F. 332. 

T^in.—^Louisville, etc., R. Co. v. 
’ Blair 55 SW. 154. 104 Tenn. 212. 

10 C J. p 741 note 96. 

94, Ind,—Pittsburgh, etc, R, Co. v. 
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street, 59 NEL 404, 26 IndJLpp. 
224. 

Tenn.—Louisville, etc., R Co, v. 

Blair, 55 SW. 154, 104 Tenn. 212. 
10 C J p 741 notes 95, 98. 

Defect in ticket due to agent’s mis¬ 
take generally see mfra § 816. 

'Rvci'a-nge of wiienge ticket 
Where a passenger was prevented 
from excbsTiging a mileage ticket for 
an exchATi«»-e ticket, as required, by 
the fact that the agent^s supply of 
exchange tickets was exhausted his 
ejection for attempting to ride on 
the mileage ticket was wrongrful.— 
Pittsburgh, etc, R. Co v. Street, 
59 NB. 404, 26 Ind.App. 224. 

Unstamped ticket 

(1) A passenger may not be right¬ 
fully ejected because his ti<^et is un¬ 
stamped where he presented it to the 
conductor upon boarding a tram and 
was told by him that it was all right. 
—Louisville, etc, R Co. v. Blair, 55 
SW. 154. 104 Tenn. 212. 

(2) Other cases m which carrier 
was at fault see 10 C-J. P 741 note 
98. 

<3) Interstate commerce rules do 
not so peremptorily require valida¬ 
tion of return tickets at a temninal 
pomt as to authorize the ejection of 
passengers because their tickets are 
not validated, where the want of 
validation is due to a refusal by the 
agent at the terminal pomt.—^Texas, 
etc, R. Co. V, Wharton, TexCiv-App, 
145 S.W. 282. 

95- N.C—Norman v. Bast Carolina 
R. Co, 77 SE. 345, 161 N.a 330, 
Ann.Cas.l914D 917. 
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portation.®® 

Condition prohibiting stop-over. A passenger 
traveling on a ticket or pass which is good only for 
a continuous trip may be ejected if he stops over 
and then resumes his journey without paying 
fare.®^ On the other hand, ejection was held un¬ 
lawful where permission to stop over was secured 
from an authorized train agent.®® 

Conditions as to signing and identification. 
There is authority holdmg that the mere absence of 
a purchaser’s stature on a ticket reqmring it does 
not of itself invalidate the ticket so as to subject 
him to ejection ®® 

Where a ticket provides that only the person to 
T\hom it was jssued may use it, a passenger who 
presents such a ticket and does not fit the descrip¬ 
tion thereon may be ejected,^ unless the conductor 
to whom it is presented knows such person to be 


the real owner.® It has been both held® and de¬ 
nied^ that a passenger may offer further proof of 
his identity where it appears on the face of the 
ticket that he is not entitled to transportation there¬ 
on 

§ 815- Where Time Limit Has Expired 

A passenger riding on an expired ticket nnay be 
ejected, unless the time limit has been waived, or the 
failure to use the ticket within the time limit was due 
to the act of the carrier or its agent, or the limitation 
is not made apparent to the passenger. 

If a ticket or transfer contains a valid limita¬ 
tion as to the time within which it may be used, one 
who insists on transportation thereunder, without 
paying fare, after the expiration of the limit may 
be ejected,® unless such limitation has been waiv¬ 
ed,® or the failure to use the ticket or transfer with¬ 
in the time limit is caused by some act of the car¬ 
rier,^ such as the fault of its agent in giving a mis- 


96. ITS.—Central Trust Co. of New 
York V Blast Tennessee, V. & G R- 
Co. C.C.GSL. 65 F. 332. 

10 C J p 742 note 99. 

Agent’s xefnsal to oountersigiL ticket 
The fact that an agent told a pas¬ 
senger, upon the latter’s presenting 
a ticket for countersignature, that it 
was unnecessarv does not excuse a 
noncompliance with that condition — i 
Central Trust Co of New York v j 
Sast Tennessee, V. & G R. Co., CLC ! 
Ga. 65 F 332 

97. Mo —Petty V St. IjOUis, etc R. 
Co. 130 SW. 85. 149 Mo App 360. 

10 C J p 740 note 88 
iBitluaL -vment of stop-over privilege on 
ticket 

Where a cameras regulation re-1 
quires that the privilege of stopping 
over must he indorsed on the ticket 
hy the conductor, one who has stop¬ 
ped over may he ejected upon at¬ 
tempting to continue his journey 
without such ^dorsement—Beebe v 
Ayres, 28 Barb, NY, 275—Dunphy 
V Fne R. Co., 42 N.Y Super 128— 
Denny v New York Cent, etc, R. Co., 
5 Daly. NY, 50. 

9aL N Y —^Tarbell v Northern Cent 
R. Co, 24 Hun 51 
]Per™i<Nici3i. froni a condnetar was 
held insufficient where authority to 
give It was vested exclusively in the 
tram agent.—Petne v. Pennsylvania 
R. Co, 42 NJLaw 449 

99, Okl—Chicago, etc. R. Co v 
Newbum. 110 P. 1065, 27 OkL 9, 
30 l/JEtA,NS, 432 
10 C J. p 741 note 94. 

■p—-on for mle 

“The requirement of the signature 
was for the benefit of the company. 
It was beneficial to it that no one 
but the purchaser should use the 
ticket, and the time when that fact 


was mtended to be made manifest 
was at the tune of its purchase. 

It may be said to be a mat¬ 
ter of common knowledge that pas¬ 
sengers purcbA<ung tickets state to 
ticket agents theur route and desti¬ 
nation and rely largely on the agents 
to supply them with tu^ets meeting 
their requirements. And certamly 
it cahnot be said to be a reasonable 
and just rule which would permit the 
agent of a company to sell and de¬ 
liver to a passenger a ticket m such 
condition that the same will be re¬ 
fused and the passenger ejected on 
its presentation.”—Chicago, etc, R 
Co V Newbum, 110 P 1065. 1066, 27 
Okl. 9. 30 IjRA,N-S. 432 
Waiver by agent’s faBnxe to procure 
signature 

£ven if such absence did have the 
effect of mvalidatmg the ticket, a 
ticket agent’s failure to procure the 
signature at the tune he sold the 
ticket would be considered as a waiv¬ 
er of the requirement-—Chicago, etc., 
R. Co V Newbum, 110 P 1065, 27 
OkL 9, 30 LRA,NS, 432 

1- NY—Parish V. TTlster, etc., R. 

Co, 90 N Y S. 1000. 99 App.Div. 10. 
Difference in sex 

(1) Where the ticket mdicates that 
the owner is a “Mr.” and the pas¬ 
senger presenting it is a woman, she 
may be ejected, though she is m fact 
the true owuct and the *‘Mr” was 
mserted hy mistake on the part of 
the selling agent—Pansh v Ulster, 
etc., R. Co, 90 NY-S. 1000, 99 App 
Div. 10. 

(2) But it has been held that, 
where a passenger was otherwise 
perfectly described, he may not be 
ejected by a conductor because the 
I punch marks erroneously made by 
jibe seliiTig agent mdicated that the 
1 passenger was a female instead of 
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a male.—^Illinois Cent R. Co v. Gor- 
tikov, 45 So. 363, 90 Miss 787, 123 
Am S R 324, 14 L ILA .N.S . 464. 

2. NY—Parish v Ulster etc., R. 
Co., 85 NB 153. 192 N.Y. 353, re¬ 
versing 98 NYS. 1109, 113 App 
Div- 894 

3. Miss —^Illmois Cent. R. Co v 
Gortifcov 45 So. 363, 90 Miss. 787 
122 Am-S-R- 324, 14 U.R.A.,NS.. 
464. 

4. Ga.—Central of Georgia R. Co v- 
Caimon, 32 SB. 874, 106 Ga. 828. 

5. Ala.—Birmingham Efiectiic Co. v. 
Putman. 109 So 890, 21 Ala App. 
431, petition dismissed 109 So 891. 
215 Ala 107. 

N.Y.—Caffrey v Umted Traction Co, 
192 N.Y.S 95, 199 App.Div 208. 
10 aj p 742 note 2 
Time limit generally see supra § 618. 

fl. HI—Pennington v. Illinois Cent 
R Co, 69 DLApp 628 
Iowa.—^Trezona v Chicago, etc, R 
Co, 77 NW. 486, 107 Iowa 22, 43 
DR.A 136 

Pezmittiiig part of journey 

The fact that a passenger was per¬ 
mitted to ride part of his journey on 
an expired ticket does not constitute 
a waiver of the time limitation — 
Hill V Syracuse, etc., R Co, 63 N. 
Y 101 

7. Ohio —Ihehl v Cmcmnati Trac¬ 
tion Co, 6 Ohio App 151 
Okl—Atchison. T & S. F. Ry Co. 

V Vbsburg, 270 P. 58. 132 OkL 196. 
10 C J. p 742 note 4 

Absence of car at transfer point dur¬ 
ing time limit 

Mich—^Heffron v Detroit City R. Co . 
52 NW 802. 92 Mich. 406, 31 AjblS 
R. 601. 16 LR.1L 345 
N.Y—Daniel v. Brooklyn Heights R. 
Co., 121 N.Y.S 577. 67 Misc 78. 
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dated ticket,* or one which has expired or will ex¬ 
pire before the journey can be completed.* If the 
limitation does not appear on the face of the tick¬ 
et, but is based on some rule not known to him. 
a passenger who in good faith attempts to use the 
ticket in violation of such a rule may not be eject¬ 
ed.^® 

However, it has been held that a conductor must 
rely entirely on the face of the ticket in determin¬ 
ing its validity, and that he need not accept a pas- 
sei^er’s statement as to why he has an expired 
ticket.^^ 

§ 816- - Where Defect Is Due to Agent’s 

Mistake 

a. Rule that ticket is condusive evidence 

as to right to transportation 

b. Rule that ticket is not conclusive evi¬ 

dence as to right to transportation 

c. Reliance on representations of agent 

Bnle That Ticket Is CondnsLYe Evidence as 
to R^ght to TiansportatioiL 

In several jurisdictions, the face of a ticket is held 
conclusive as to the passenger’s right to transportation, 
so that if, because of the fault of the carrier’s agent, it is 
defective or invalid, the passenger nnay be ejected with¬ 
out a hearing of his account of the transaction. 

In contrast to the rule stated in subdivision b of 
this section, it is held in several jurisdictions that, 
even though the defect or invalidity appearing on a 


ticket or transfer is due to the fault or mistake of 
an agent of the earner, yet a conductor may eject 
a passenger presenting such a ticket or transfer, on 
the ground that, as between the conductor and pas¬ 
senger, the face of the ticket is conclusive as to the 
passenger’s right or lack of right, to transporta- 
tion,i* and that, in such a case, tihie conductor need 
not listen to or believe the passenger’s account of 
the transaction, but the passenger should either pay 
his fare or walk quietly off the tram, and then re¬ 
sort to an action against the company for breach of 
contract^* This is particularly true where the pas¬ 
senger by using ordinary diligence could have dis¬ 
covered the mistakc.^^ 

k Rule That Ticket Is Not Conclusive Evi¬ 
dence as to Bight to Transportation 

In some Jurisdictions, the rule is that, where the 
fault of a carrier’s agent is the cause of a passenger’s 
having a defective or invalid ticket, the conductor should 
listen to the passenger’s explanation, if reasonable, and 
that the carrier is liable if the passenger Is ejected; but 
if the passenger fails to exercise ordinary prudence in 
accepting a defective ticket, ejection may be justihable. 

Although a different rule has considerable sup' 
port, as shown in subdivision a of this section, au¬ 
thorities in a number of jurisdictions support the 
rule that a earner may not rightfully eject a pas¬ 
senger who, without fault on his own part, presents 
a ticket or transfer which is defective or invahd, 
when the defect in, or the invalidity of, the ticket 
is due to the fault, mistake, or negligence of one of 
the earner’s agents,^® ^ where such agent issues 


Jb&coxxectly transfer 

(1) Where a conductor punclied an 
erroneous time on a passenger’s 
transfer, the carrier is liable if it 
ejects the passenger for presenting 
on invalid transfer.—Diehl v. Cincin¬ 
nati Traction Co., 6 Ohio App. 151. 

(2) Where the time on a transfer 
is punched in two different places, 

* the one mdicating an earlier time and 
the other a later time, the one which 
would indicate that the transfer is 
valid should be accepted as the coi^ 
rect punch—^Iiaird v. Pittsburg Trac¬ 
tion Co.. 31 A. 51, 166 Pa. 4 

Wlroiig time liinit on. zonnd tzip ticket 
Tex—Gulf, etc., R Co v. Halbrook, 
33 S.W. 102S. 12 TexCivALpp. 475. 

8. OkL—Atchison, T. & S. P. Ry Co. 

V. Vosburg. 270 P. 58, 132 OkL 196. 
10 C.J. p 743 note 5. 

9- Ark.—SL Louis Southwestern R. 
Co. V. Porlow, 99 S-W. 689, 81 Ark. 
496. 

10 C J. p 743 note 5. 

IOl Ga—Georgia R. Co. v. Baldoni, 
43 S,E 364, 115 Ga. 1013. 

Mass—Maroney v. Old Colony, etc, 
R Co., 106 Mass. 153, 8 Am.R. 305 i 


Mich.—Carvey v. Detroit, etc., R Co., 
95 N.W. 716. 133 Mich. 659. 

11. Ala.—Birmingham Electric Co. 
V- Putman, 109 So 390, 21 Ala 
App. 431, petition dismissed 109 So 
891; 215 Ala. 107. 

Va.—Virginia Electric & Power Co. 
V. Brown, 144 SJB. 70S, 151 Va. 686. 

12. Cal—Wasserman v. Los Angeles 
Ry. Cozporatien, 193 F. 130, 184 
CaL 202. 

Contra Elser v. Southern Pac. Co, 
94 P 852, 7 Cal App 493. 

IlL—Pennsylvania R. Co v. ConnelL 
112 Ill 295 54 AmR 238 
Contra Cohen v. Cleveland, GL & St. 

L. Ry Co, 197 HLApp. 88. 

Pa.—Anderson v. IJmon Traction Co, 
7 PaDist. 41. 

Va.—Virginia Electric & Power Co, v. 
Brown, 144 Sa 708, 151 Va. 6S6— 
Virginia Electric & Power Co v. 
Wynne, 141 S.a S29. 149 Va. 882. 

10 C.J. p 743 note 8. 

Nature and effect of ticket generally 
see supra § 603. 

So iradei- statute 

Cal—Wasserman v. Los Angeles Ry. 
Corporation, 193 P. 130, 184 CaL 
202 . 


Street car and steam railroad distiiu 
guished 

' The conclusion ... [is not 
warranted] that the conductor of & 
street passenger railway car stands 
m the same jiosition to bis employer 
as an agent whose assurances when 
selling a ticket bind hus employer 
as does the ticket agent of a steam 
railroad company.”—Anderson v. Tin- 
ion Traction Company. 7 PaDisL 41,. 
47. 

13. Cal—Wasserman v. Los Angeles 
Ry Corporation, 193 P. 130. 184 
Cal. 202. 

Va—Virginia Electric & Power Co 
V. Brown. 144 S.E 708, 151 Va. 686 
10 C J. p 743 note 8. 

14s. NT.—Wiggins V. Ring, 36 N.Y. 
S 768, 91 Hun 340 

15. Ind—^Union Traction Co. of In-- 
diaTia V Smith, 123 N.E. 4, 70 Ind. 
App. 40. 

Miss—Yazoo & M. V R. Co. v. Mul¬ 
len, 131 So 101, 158 Miss 774. 

Mo.—Ferguson v. Missouri Pac. R^ 
Co, 177 S W, 616—Ferguson v Mis¬ 
souri Pac. Ry Co., App.. 186 S.W. 
1134. 

N.C.—Creech v. Atlantic Coast Line 
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a ticket which is not for the route or destination 
designated by the passenger.^® In such a case, it is 
the duty of the conductor to listen to a reasonable 
explanation by the passenger as to why his ticket 
or transfer apparently does not entitle him to the 
desired transportation but it is not a conductor’s 
duty to accept an explanation which is untrue in 
fact, although apparently reasonable.!* 

The rule first stated is particularly applicable 
where, from the ticket itself, or from surrounding 
circumstances known to the conductor, the proba¬ 
bility of a mistake on the part of the agent in is¬ 
suing the ticket is so strong as to reasonably re- 
qiure further mvestigation before the passenger is 
ejected.!* Conversely, an ejection may be justifia¬ 
ble if the passenger himself is mainly at fault with 
regard to the mistake, as where he accepts and at¬ 
tempts to use a ticket which he knows or by the use 
of ordinary prudence or diligence could know is 
defective.*® On his part, it is the passenger’s duty 
to heed the reasonable explanations and warnings 
of the conductor or other agents of the carrier.*! 

A conductor need not cariy out a ticket gent’s 
:^eement, or allow a passenger to ride on a tidc- 


et, w’hen to do so would result in a violation of 
law,** although the earner might be liable for the 
agent’s wrongful act in furnishing the ticket** 

c. BftliATtce on Bepresontations of Agent 

According to some authorities, a passenger has a 
right to rely on the representations of a carrier’s agent 
With respect to the validity of his ticket, even as against 
the terras of the ticket itself, if the agent has apparent 
authority to make such representations, and ejection in 
such circumstances is improper; but other authorities 
hold to the contrary. 

In conformity with the rule set out in subdivi¬ 
sion b of this section supra, that ejection is im¬ 
proper where the defect in a ticket is due to tin 
fault of the earner’s agent, anthonties in several 
jurisdictions hold that where a passenger is not 
reasonably chargeable with knowledge as to the na¬ 
ture of the ticket furnished him by the agent, he is 
not bound as a matter of law to read his ticket, but 
has a right to rely on the agent’s representations, 
and may recover for being ejected from a train on 
whidh he supposed that he had a right to be trans¬ 
ported, although, so far as the conductor ejecting 
him is concerned, the ticket was not good on that 
train under the carrier’s rules.*! Even as against 


B Co. 93 SE 453, 174 N C. 61. L. 
RA.1918D 1030. 

Ohio—Diehl v. Cincinnati Traction 
Co. 6 Ohio App 151. 

Okl—Atchison, T & S. P By. Co v 
Vosbur& 270 P 5S. 60 132 OkL 196, | 
citing Corpus Jons. j 

Tenn—tiouisville & N B. Co v. Had- i 
ley, 11 TennJVpp 642. 

10 C J. p 744 note 11, p 745 note 14. | 

ImpxopeE tiskefe givun hy 

eonductoz 

Ind.—TTnion Traction Co oX Indiana j 
V. Smith, 123 N B. 4, 70 IndJV^pp 40 
Ohio—Di^l V. Cmciimati Traction 
Co, 6 Ohio App. 151. I 

nDatnated ticket | 

<1) A carrier is liable for the re- 
fasal of the conductor to accept a 
valid ticket and for ejecting the pas¬ 
senger, even though the ticket was 
mutilated and difficult to decipher, 
unless the condition of the ticket 
which rendered it defective was the 
fault of the passenger —Houston, 
etc., B Co. V. Crone, Tex Civ App., 37 
S.W. 1074. 

(2) That a ti<^et in two parts, the 
upper of which entitled a holder to 
travel on a connecting Ime, was so 
tom by the conductor that part of 
the upper half was missing did not 
justify an ejection by the connecting 
carrier because of the mutilation of 
the ticket-—Bouser v Noith Park St 
B. Co, 56 NW 937, 97 Mich 565. 

dJL ageii.1^8 faUwa to Issue a goiiig 
coupon along with the return coupon 
of a round trip ticket does not give 


a conductor the right to eject a pei^ 
son presenting such ticket.—^Fergu¬ 
son V Missouri Pac. By Co. Mo.App, 
186 SW. 1134 

Au agent’s act im ch^-nglng' the 
point of destination designated In a 
ticket creates liability on the earner 
for a subsequent ejection by a con¬ 
ductor, especially the latter is 

not entirely free from blame because 
of bis refusal to send a telegram, at 
the passenger's expense, to ascertain 
the facts—Creech v, Atlantic Coast 
Line R. Co, 93 S EL 453, 174 H.C 61. 
IiRA.191SD 1030. 

Where a csonductoz has actual 
knowledge that a ticket entitles the 
I>erson presenting it to transporta¬ 
tion, he may not rightfully eject such 
person, even though the face of the 
ticket apparently indicates otherwise. 
—Pansh V. Ulster, etc, B. Co, 85 K 
E 153. 192 K.T 353 reversing 98 
N.TS 1109, 113 AppDiv. 894. 

X6L Ga.—Atlantic Coast Line R. Co 

V. Parker, 139 SE. 581, 37 GaApp. 

218. 

Tenn —Louisville & M R Co v 

Hadley, 11 Tenn App 642. 

The passenger’s failure to 
the ticket is not negligence; he "has 
the Tight to assume that the agent 
has issued him the ticket applied 
for."—Atlantic Coast Lme B. Co. v. 
Parker, 139 S-BL 581, 583. 37 Ga.App 
218- 

17- Ind-—Union Traction Co. of In- 
V. Smith. 123 NJEL 4 70 Ind 

App. 40. 


Miss.—Tazoo & ML V. R Co v. Mul¬ 
len. 131 So. 101, 158 Miss. 774. 
Tenn.—Louisville AMR. Co v, Had¬ 
ley, 11 Tenn-App 642. 

10 aj. p 744 note 11, p 745 note 13 
18. Miss.—^Yazoo d: M. V. R. Co v. 
Mullen. 131 So 101, 158 Miss 774. 
Xf a condnetoz is in. doubt as to the 
truth of a reasonable explanation of 
a defect in a ticket, his refusal to 
accept the explanation is at the penl 
of liability on the part of his com¬ 
pany.—Yazoo & ML V B Co V Mul¬ 
len, 131 So. 101. 158 Miss. 774. 
la. TJS—Baltimore 4c O, IL Co. v 
Thbmton. Va.. 188 F. 868, 110 C C 
A. 503 

10 C J. p 745 note 12. 

20. Ohio.—Diehl v. Cincinnati Trac¬ 
tion Co., 6 Ohio App. 151. 

10 C J. p 744 note 11, p 745 note 15. 

SC—Saunders v Atlantic Coast 
Line R. Co., 85 SE 167, 101 SC 
11 . 

22: SC—Saunders v. Atlantic Coast 
Line B. Co., supra. 

23. SC—Saunders v. Atlantic Coast 
Line B. Co , supra. 

24. S C —Smith V. Southern B. Co . 
70 SE. 1057. 88 S.C. 421. 34 L.RA.. 
NS. 708 

10 C J. p 745 note 19. 

Representations and acts of agent 
relative to tickets generally see 
supra § 602. 

Defect not apparent on. face of ticket 
If the defect in a ticket is not ap¬ 
parent on Its face to the purchaser. 
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the terms of the ticket itself it has been held that 
the passenger may rely on representations of the 
agent as to the sufficiency of the ticket which is 
furnished him,25 or which he presents as evidence 
of his right to transportation,^® provided the agent 
has apparent authority to make such representa- 
tions,-^ and provided the passenger to whom they 
are made does not have actual knowledge that the 
agent is acting without authority and in violation 
of a company rule or limitation in the ticket.^® A 
passenger is not presumed to know that the agent 
is acting without authority.^® 

On the other hand, on the theory, set out in sub¬ 
division a of this section supra, that a conductor 
need not accept a passenger^s explanation as against 
the face of the ticket, it has been held by some 
authorities that a passenger may be ejected when 
his ticket affirmatively shows that he has no right 
to transportation, even though he was told by an 
employee that it would be goocL^® 


§ 817- Taking Wrong Train 

If a passenger fs at fault for taking the wrong train, 
such as one that does not stop at his destination, he may 
be ejected unless he pays fare, if the carrier, through 
Its agents, is at fault, the passenger may, under some 
authorities, but not under others, be ejected on his fail¬ 
ure to pay fare. 

In general it is the duty of the passenger to as¬ 
certain what train will take him to his destination, 
and if, through his own carelessness or mistake and 
without being misled by those authorized to act for 
the earner in the matter, he takes the wrong train, 
or one which does not stop at his point of destma- 
tion, and does not pay the fare, he may properly 
be ejected therefrom.3i Thus, where a passenger 
boards a tram which does not, under the rules of 
the company, stop at the station for which he is 
bound, he may be required to pay fare to the first 
station beyond, where the train does stop, and, on 
his refusal so to do, he may be put oil the train at 


and lie relies on the agent's represen¬ 
tation that it is srood for passagre, his 
siibseguent ejection by a conductor 
for failure to have a proper ticket is 
\ifTongfut—^Murdock v Boston, etc, 
A Co., 137 ^as*s 293, 50 AmH. 307. 

OIL back of pass 

A. person holding^ a pass is not 
bound by a limitation which appears 
on the reverse side rather than the 
face, in the absence of proof that be 
had actually read it.—San Antomo, 
etc., P- R. Co. V. Newman, 43 SW. 
915, 17 Tex.CivApp. €06. 

25i. TJ S.—New Tork, B B & W. R. 
Co V. Winter, Mass., 12 S.Ct, 356. 
143 U.S. 60, 36 L.Bd 71. 

S C —Smith V. Southern R Co., 70 
SB 1057, S8 S-a 421 34 LRA., 

N.S.. 708 

Tenn —Tiouisville & N. R Co. v. Had¬ 
ley, 11 Tenn.App. 642. 

10 C J p 746 note 21. 
for role 

The ticket is not conclusive of the 
ng^ht of a passenger to transporta¬ 
tion, but he may stand on his con¬ 
tract with the agent.—Gulf etc., R. 
Co V. Rather, 21 SW. 951, 3 Tex-Civ. 
App 72. 

Willlen. ext^Kion. of time indorsed 
on. ticket 

La.—Randall v New Orleans, etc., R. 

Co.. 13 So. 166, 45 LaALun 778. 
Ticket for wrong destination. 

Where the ticket agent himself er¬ 
roneously issues a ticket for the 
wrong destination and, on this fact 
being called to his attention assures 
the purchaser tha:t it is good to the 
desired destination, an ejection by a 
conductor, to whom these facts are 
explained, is wrongfuL—Louisville & 
N. R. Co. V. TTafliey, n Tenn.App. 
642. 


Agent's failure to correct wrong inu 

piC^-nAB. 

Where a ticket was good for a cei^ 
tam number of days and the pui^ 
chaser gave his interpretation of 
what day was intended as the ex¬ 
piration date and the ticket agent 
did not correct him, the purchaser 
was held to he entitled to transpor¬ 
tation until the day named by him 
without being subject to ejection — 
Nelson v. X>ong Island R. R. Co, 7 
Hun, N.T., 140- 

Where two railroads have a joint 
agent and use the same track the 
passenger may rely on the represen¬ 
tations of such agent that a ticket 
sold for one will be good on the tram 
of the other—^Texas, etc., R Co v 
Dye, TexCivApp, 33 S.W. 551 
2GL Ind.—^Pittsburgh, etc., R. Co v. 
Street. 59 N.E. 404, 26 ln<LApp. 
224. 

A tic k et piovidmg that it 

must be exchanged for a regular 
transportation ticket may neverthe¬ 
less entitle one to transportation 
without havmg been so exchanged 
where it was presented to a ticket 
agent who was out of regular tickets 
and who represented that it would 
be good for the desired transporta¬ 
tion.—^Pittsburgh, etc., R Co. v. 
Street, 59 N.E 404, 26 Ind.App. 224. 

217- S.C—Smith v Southern R. Co, 
70 S.E. 1057, 88 SC. 421 
Tex.—San Antomo, etc., P. R Co v 
Newman, 43 SW. 915. 17 Tex Civ 
App. 606, 34 LRA-,NS, 708. 

2& Tex.—San Antonio, etc., P. R 
Co. V. Newman, supra. 

29. S C.—Smith v Southern R Co, 
70 S.E. 1057. 88 SC. 421, 34 L.RA, 
N-S., 708. 

10 C.J. p 746 note 22. 
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30. Cal—Wasserman v. Los Angeles 
Ry Corporation, 193 P. 130, 184 
Cal 202. 

10 aJ. p 746 note 23. 

SfeatcTnent by sixoct €:ar conductor 

CaL—Wasserman v. Los Angeles Ry 
Corporation. 193 P. 130, 184 Cal 
202 . 

31- Ala-—Louisville & N. R Co v 
Copeland. 117 So 176, 217 Ala. 55$ 
—^Lomsville & N. R. Co. v. Crick, 
117 So. 167, 217 Ala. 547 
Iowa—Wilkes v Chicago, R. I. & P 
Ry. Co. 198 N.W. 44, 198 Iowa 832. 
36 ALR 1012 

Ky.—Louisville & N. R Co v. Haw¬ 
kins, 293 S.W. 972, 219 BZy. 400, cit- 
mg Cozpus Juris. 

N.T.—Eagan v Atlantic Coast Lme 
R Co, 115 NE. 704, 220 N.T. 301, 
L R A 1917E 663, reversing 155 N.Y 
S 609, 170 App-Div. 47. 

10 C.J. p 737 note 64. 

Payment of fare by passenger on 
wrong tram see supra § 596 

Passenger as trespasser 

Railroad may consider one taking 
passage on train not scheduled te 
stop at his destination as a tres¬ 
passer.—Bb.gan V- Atlantic Coast 
Lme R Co.. 115 N.E. 704, 220 N.Y, 
301, Lf.RA1917E 663, reversing 155 
N.T.S 609. 170 App.Div. 47. 

Going la wrong direction 
Ind—Godfrey v. Ohio, etc. R Co, 
18 NE. 61, 116 Ind. 30. 

Tex.—^Ekigland v International, etc, 
R Co, 73 S.W. 24, 32 TexCivApp 
86 . 

Ticket invalid under interstate com¬ 
merce schedule 

Iowa.—Foley v- Chicago Great West¬ 
ern R Co., 217 N.W. 563, 205 Iowa 
72. 
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a point short of his destination,such as the pre¬ 
ceding stopping place,33 unless the rule prohibiting 
the train from stopping at his station has been 
waived or has become obsolete by its continued 

nonenforcement 34 

Where comer ts at faulf If the earner is re¬ 
sponsible for the mistake of a passenger in taking 
the wrong tram,35 as where the passenger was mis¬ 
led by the acts or statements of the earner's 
agents,3® such passenger, according to some au¬ 
thorities, may not rightfully be ejected. It has 
been said to be the earner's duty to give the pas¬ 
senger such information or instruction as is rea¬ 
sonably necessary to enable him to pursue his jour¬ 
ney with safety and dispatch,^? and the passenger 
may rely on such information or instruction given 
hun by the carrier's agents when they are actii^ 
withm the apparent scope of their authonty^s 
Further, in the absence of mfonnation to the con¬ 
trary, a passenger may rely on a custom of the 
earner to carry passengers on a particular tram on 
like tickets.33 However, if the passenger knows, 

32. Ky—Flood v Chesapeake, etc, 

R. Co., 80 SW. 184. 25 KyL- 2135. 

10 C J p 737 note 65 
33;. Tex.—^BCissonn, etc, R. Co v 
Dice, Civ.App., 168 S.W. 478 
10 C J p 737 note 66. 
aOb Tex —Missouri, etc., R. Co v 
Hemnff 127 SW. 1155 130 SW 
1030, 61 TexCivJiLpp 543 
10 CJ P 738 note 67 
35. 111.—Davis V. Dlinois Cent. R. 

Co. 233 IlLApp 539 
Iowa—^Wilkes v Chicago, R 1 & P 
Ry Co. 198 NW 44, 198 Iowa 832, 

36 A.L R. 1012. 

Pa.—Weathers v. Pennsylvania R 
Co, 94 Pa Super 50. 

10 € J p 738 note 68 
Rule that ticket is not conclusive as 
to passenffer's right to transporta¬ 
tion see supra § 816 b 
CkmdiactoE’s and c^Trier’s wiong* dis- 

‘^he conflict in the cases anses, 
in some instances, from the fact that 
the court has looked alone to the act 
of the conductor in ejecting a travel¬ 
er presenting a ticket entitling him 
to be transported to a station at 
which the tram did not stop, and, 
flndmg it to be one he was author- 
'ized or required to do by instructions 
or regulations the earner was enti¬ 
tled to promulgate, has reached the 
conclusion that his act was not 
wrongful . This reasoning 

ignores the fact that the question is 
not between the complaimug party 
and the conductor, but between such 
party and the comi>any, and that the 
conductor's act may he one required 
of him by the company, and yet one 
that the company itself, m the situa¬ 
tion presented, had no nght to do 


or has reason to believe, that the information given 
him by an employee is incorrect,^® as where it is 
tnanifestly erroneous,^^ or that there is a rule or 
r^^ation of the earner making the agent incom¬ 
petent to give such information^^ or prohibiting 
the conductor from stopping the tram at the sta¬ 
tion at which the passenger wishes to stop/* ejec¬ 
tion is not wrongfuL 

On the other hand, other authonties hold that, 
even though a carrier through its agents, is at 
fault, k is the passenger's duty, when informed 
that he is on the wrong train, to get off and wait 
for the proper tram or to tender the proper fare, 
and that he cannot recover damages for an ejec¬ 
tion, his remedy bemg to recover for the damages 
caused by the servant’s misdirection-44 Thus a 
passenger who boards a train that does not stop 
at his destination may be required to leave the tram 
at the first regular stopping place, if there is one, 
or, if not, to pay fare to the next station beyond 
his destination and, on refusal to do so, may suffer 
ejection.45 Further, it has been held that infor- 

nde ou the wrong tram to the rea¬ 
sonably safe and convenient point 
from which she can reach a tram on 
the proper road ... and her 
ejection at . . . [such a] point 
• . - tis] proper"—Mobile & O 
R- Co. V. Dill, 191 SW. 80, 81, 173 
Ky 412. 

3!7. Pa—Weathers v Pennsylvania 
R Co, 94 PsuSuper. 50- 

3R. Pa—Weathers v. Pennsylvania 
R Co, supra. 

Tex.—Missouri, etc. R Co. v. Car¬ 
lisle, CivApp, 145 SW- 653. 

10 aJ p 738 note 68 CbJ 
Reliance on agent's representations 
when ticket is defective see supra 
§ 816 c. 

3®- CaL—Delmonte ir. Southern Pac. 
Co. 83 P. 269, 2 CaLApp. 211 

40. Ga—Atkmson v. Southern R. 
Co, 39 S.SL 888, 114 Ga. 146. 55 L 
R.A. 223 

Md.—Johnson v. Philadelphia, etc, 
R Co, 63 Md. 106 

41- Pa.—Weathers v. Pennsylvania 
R Co, 94 Pa Super 50. 

V. Southern R 
Co 39 S.F. 888. 114 Ga. 146, 55 
DR A 223. 

43. Ga.—Atkmson v. Southern R. 
Co, supra. 

4A. Mo—Drew v Wabash R- Co. 

107 SW. 478, 129 KoApp 459 
10 CJ p 738 note 72. 

Rule that ticket is conclusive of a 
passenger’s nght to transportation 
see supra S 816 a. 

45. Ala.—Louisville & N. R. Co v 
Copeland, 117 So 176. 217 Ala 556 
—^Louisville & N R Co V Crick, 
117 So 167, 217 Ala. 547 


. • . The act of the conductor m 
ejecting the passenger may be right¬ 
ful from his standpomt. and yet 
wrongful from the standpomt of the 
company where, actmg through an¬ 
other authorized agent, it had di¬ 
rected the passenger to take the 
tram.”—Wilkes v Chicago, R I & 
P Ry. Co., 198 K.W 44, 46, 197 Iowa 
832. 

JBl oonductor must listen, to •the eac- 
rioTin-tloiL of a passenger on the 
wrong tram, to the effect that the 
ticket agent who sold her her tiidtet 
and the conductor on the previous 
tram had told her that her ti<9cet 
entitled her to travel over that route. 
—lUmois Cent. R. Co v. Harper, 35 
So. 764, 83 Miss. 560, 102 Am.SR 
469, 64 LRA 283. 

33. Ill—Davis V. Hlmois Cent. R 
Co, 233 lUJi.pp 539 
Ky—^Louisville & N R Co. v. Haw¬ 
kins, 293 SW 972, 219 Ky 400 
Pa—Weathers v. Pennsylvania R- 
Co, 94 Pa Super. 50, 54, citmg Cor¬ 
pus Juris. 

Tex —Southern Pac. Co v TUmer, 
Civ.App, 282 S W. 305, affirmed, 
ComApp., 286 SW. 193 
10 C J p 738 note 68 

directed to tram by 
gatekeeper to whom ticket was pre¬ 
sented —Louisville & R. Co v 
Hawkms, 293 S.W 972, 219 Ky. 400 
‘'Where two roads jomtly nu>^int«4-n 
a ITiiion StafeioiL and run mto and out 
of that station, and a party holding 
a ticket over one of the roads, by 
misdirection of their joint employes 
or the employes of the wrong tram, 
takes passage on the wrong tram, the 
true rule is that she is not a tres- 
- - but is entitled to 
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mation as to the train upon which a passenger’s 
ticket entitles him to transportation, or as to the 
time of the train’s departure, need be furnished by 
the ticket agent only upon a due request therefor 
accordingly, the failure of a ticket agent volun¬ 
tarily to tell a passenger over which of two roads 
his ticket is good is not such negligence as to au¬ 
thorize a recovery from the company for the pas¬ 
senger’s ejection from a train on which the ticket 
is not good, particularly where the ticket shows 
plainly over which road it is good.^^ 

§ 818, Mistake of Conductor as to Right to 
Transportation 

a. In general 

b. First conductor’s failure to give prop¬ 

er evidence of right to continue 
journey 

a. In General 

A carrier is liable for a passenger's ejection result¬ 
ing from the mistake or lack of judgment of the conduc¬ 
tor to whom such passenger presents a ticket or trans¬ 
fer which should entitle him to transportation, even 
though the conductor acts in good faith; but where the 
latter has mistakenly exacted less than the proper fare 


and requests the balance, the passenger may be ejected 
for refusal to pay. 

Where the passenger has done what is necessary 
under the rules of the carrier to entitle him to 
transportation, the carrier will be liable for his 
ejection from the vehicle by reason of mistake or 
want of judgment on the part of the conductor 
ejecting him, although the conductor acts in good 
faith,^* as the conductor’s good faith in such cases 
will he material only on the question of punitive 
damages If a conductor knows, or has good rea¬ 
son to know, that a passenger is entitled to trans¬ 
portation, the carrier will be liable for the latter’s 
ejection, although the evidence of the right to ride 
which the passenger produces is technically irreg¬ 
ular or insufficient-®® A carrier is liable for the 
ejection of a passenger for failure to pay fare after 
the conductor has accepted and retained the tick¬ 
et,®^ or refused to honor a valid ticket®^ or trans¬ 
fer,®^ it being unnecessary in such a case, for the 
passenger to pay his fare and then resort to an ac¬ 
tion to recover it hack.®^ 

If a conductor has by mistake taken less than 
the required fare, and he subsequently demands the 
balance, the passenger may be ejected if he refuses 


Season, fox 3Eiila 

The ticket “is the sole and conclu¬ 
sive evidence of the contract for 
transportation between a passenger 
who boards a train that does not 
stop at his destination, and the con¬ 
ductor.”—Ijouisville & N- It Co. v. 
Copeland, 117 So 176. 217 Ala 556— 
liouisville & N. H. Co. v. Cnck. 117 
So. 167, 171. 217 Ala 547. 

48. Ala.— IiOuisville & N R. Co. v. 
Copeland. 117 So. 176. 217 Ala. 556 
—^Louisville & N. R. Co. v. Crick, 
117 So 167. 217 Ala. 547. , | 

10 C-J- p 739 note 73. 

47- Ky—McKinley v- Louisville, 

etc. R Co. 127 S-W, 483. 137 Ky 
845. 28 LJtA..N.S., 611. 

10 C J. P 739 notes 73. 74. 

48L Ohio —Cincinnati N’orthem Tract. 
Co. v. Rosnagle, 95 HT-E 884, 84 
Ohio St. 310. 35 L.RA-.N.S. 1030. 
Anii.Cas.19120 639. 

10 C.J. p 746 note 24. 

Befnsal to receive g-mnine, although 
worn coin 

HI.—Chicago Union Tract. Co v. Mc- 
Clevey. 126 IlLApp 21 
Mo.—Ruth V. St. Louis Transit Co., 
71 S.W. 1055. 98 MoAlPp. 1. 

Ohio.—Cincinnati Northern Tract Co. 
V. Rosnagle. 95 NE. 884. 84 Ohio 
SL 310, 35 L R A ,N.S., 1030. Ann. 
Cas.l912C 639- 
10 C-J. p 746 note 24 faj. 

A conductor's refusal to accept 
■mileage coupons for a passenger s 
fare and his ejection of the passen¬ 
ger are wrongful where the passen¬ 


ger had attempted to comply with 
the requirement that the coupons be 
exchanged for a ticket but had been 
refused such an exchange by the 
ticket agent.—Dorsett v. Atlantic 
Coast lane R. Co.. 72 S E. 491, 156 N. 
a 439.' 

48- N.C.—Edwards v. Southern R. 
Co., 78 S.K 219, 162 NC 278. 

50. Mmn.—Krueger v. Chicago, etc, 
R. Co, 71 N.W. 683 68 Mmn. 445. 
64 Am-S R. 487. 

10 CJr, p 747 note 37. 

Probability of agent's mistake see 
supra 4 816 b 

XKa.-n«fer -with correct and incorrect 
punches 

Where a transfer has two punches, 
one correct and the other showing 
it to be mvalid. as being too old. the 
conductor has no right to treat the 
transfer as old and ignore the coi^ 
rect time punched thereon, and the 
company is liable for the passen¬ 
ger's ejection —Laird v. Pittsburgh 
Tract. Co., 31 A. 51. 166 Pa 4. 

Buie or practice as to transfers 
(1> A transfer designating a dif¬ 
ferent line from the one on which 
the holder is traveling, but which is 
valid accordmg to the rule and prac¬ 
tice of the earner, may not be re¬ 
jected by a conductor, even though 
a statute requiring the carrier to is¬ 
sue transfers did not require that 
such a rule and practice he adopted 
by the earner.—Arnold v. Rhode Is¬ 
land Co, 66 A 60. 28 HI. 118. 163. 
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125 Am SR 721—10 CJ. p 746 note 
30 

(2) A conductor may not refuse 
to accept a transfer issued at a cer< 
tarn pomt on the ground that the 
earner did not issue transfers at that 
point, when such a transfer had m 
fact been issued and the company 
was bound by law to issue transfers 
at such pomt.—Chiert v. Interurhan 
St. R Co.. 92 N.T S 781 
51. NC—Mott V. AtlanUc Coast 
Line R Co 79 S.E. 867, 164 NC 
367—Edwards v Southern R Co, 
78 SE 219, 162 NC. 278. 

Pa—Case v. Delaware, etc., R Co-, 
43 A 319, 191 Pa 450. 

10 C J. p 746 note 26 ' 

5B. Ky—Cincinnati, etc, R_ Co. v 
Carson. 140 S.W. 71 145 Ky. 81. 
Mo.—^Ferguson v Missouri Pac R 
Co., 128 SW 799. 144 Mo.App 262 
Tex—^Texas, etc., R Co. v. Lynch, 94 
S.W 1093, 43 Tex.CivJLpp. 121. 
Where a ticket is apparently 
a conductor is bound to as- 
certam that it was not purchased 
from the company’s agent, as stated 
by the passenger, before he may 
eject him—Ferguson v. Missouri 
Pac. R Co. 128 SW. 799, 144 Mo 
App 262. 

53. RI —Arnold v. Rhode Island 
Co.. 66 A €0. 28 RL 118. 163. 125 
Am.SR 721 

54L RI—Arnold v. Rhode Inland 
Co., supra. 

10 CJr. p 746 note 29. 
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to pay the additional fare and attempts to nde fur¬ 
ther than the distance for which he has paid.®® 

Ik First Conductor’s FaQure to Give Proper 
Bvidence of Right to Continue Journey 

where one conductor is at fault in failing to give 
a passenger proper evidence of his right to transportation 
to present to a succeeding conductor, the passenger, ac¬ 
cording to some authorities, may not be ejected by the 
latter if he makes explanation and is without fault and in 
good faith, but, according to other authorities, the pas¬ 
senger may be ejected in such a case if he refuses to 
pay fare. 

Where, one conductor is reqmred to furnish a 
passenger with proper evidence to he presented to 
a succeeding conductor showing the passenger^s 
right to be transported and continue his journey on 
the second conductor's car or train, and the first 
conductor, through mistake or n^ligence, fails to 
furnish proper evidence and in consequence the 
passenger is ejected by the second conductor for re¬ 
fusal to pay fare, the carrier, accordmg to some 
anthonties is liable for the ejection,®® in such a 
case the second conductor should heed the passen¬ 
ger's explanation as to why he could not produce 
proper evidence of his right to contmue his jour¬ 
ney.®^ Thus a earner is liable for a passenger’s 


ejection resulting from the first conductor’s taking 
up the passenger’s ticket,®® or the ^'hat check” giv¬ 
en m lieu of the ticket,®® and leaving the latter with 
nothing to show his right to continue his journey 
on a succeeding tram; and the same result is 
reached where a conductor or other authorized em¬ 
ployee tears off and returns to a passenger the 
wrong part of his ticket.®® A passenger ejected for 
lack of proper evidence of his right to transporta¬ 
tion must not be at fault himself if he is to recover, 
as for wrongful ejection, on the ground that such 
lack was due to a conductor’s mistake,®^ thus he 
cannot knowingly board a car with a ticket which 
on its face does not entitle him to nde.®® A passen¬ 
ger acceptmg a transfer in good faith is not bound 
to stop and examine it to see that no mistake has 
been made as he may assume that the conductor 
has given him a proper transfer.®^ 

On the other hand, there are authorities holding 
that a succeedmg conductor is not required to heed 
a passenger’s explanation as to the first conductor’s 
mistake, and may eject him upon his failure to pre¬ 
sent proper evidence of his right to transportation 
and his refusal to pay fare,®* and that the passen¬ 
ger, m such a case, should pay fare or leave the 


5& Ind.—Ijake Erie, etc, K. CSo v. 

Mayo, 30 N.K 1106, 1 Ind^App. 413 
10 C J p 747 note 32 

SOL Ind.—Union Traction Co. of In- 
^ifiTiA. V- Smith, 123 NB. 4, 70 Ind 
App 40. 

Miss.—Yazoo & M *V- B, Co v Mul¬ 
len. 131 So 101, 158 Miss 774. 

Ohio—Uiehl V. Cincinnati Traction 
Co, 6 Ohio App. 151. 

10 C J. p 747 note 34-p 748 note 45. 
Defect due to mistake of agent gen-1 
erally see supra ^ 816- 

B^ective ox invatlid transfer 
Ind.—Umon Tlraction Co of Indiana 
V. Smith. 123 N.E. 4, 70 lndA.pp. 
40. 

Ohio—Diebl v Cmcmnati Traction 
Co. 6 Ohio App 151 
10 C J p 748 note 45 

57- Ind—^Union Traction Co. of In- 
diRTiA V Smitii, 123 NE. 4, 70 Ind 
App 40 

Miss—Yazoo & M. V R Co. v Mul¬ 
len, 131 So. 101, 158 Miss 774 
10 C J p 748 note 45. 

ExpifunntunL must be ^er'^onable and 
tmA 

Miss.—Yazoo & M. V R. Co v Mul¬ 
len. 131 So 101, 158 Miss. 774. 

failure to make any 
exp'i^'na^oiL before be is put off tbe 
car win not defeat recovery, but may 
be considered as bearing on tbe Ques¬ 
tion of bis good faith —Cleveland 
City R Co. V. Conner. 78 ME 376, 
74 Ohio St. 225. 6 Ann-Cas. 941. 


sa. Miss—Yazoo & M V R. Co. v. 

Mullen. 131 So 101. 158 Miss. 774 
10 C J. p 747 note 35. 

Passengers stopping over 
U S.—Scofield V. Pennsylvania Co, 
Ohio, 112 E 855. 50 aCJL 553. 56 
LRA. 224. 

Passenger cTtapging trains 

NC—Sawyer v Morfolk Southern R. 

Co.. 86 SE 166, 171 M.a 13 
10 ajr. p 747 note 35. 

59- Miss—^Yazoo & M. V. R Co v. 
MiiUen, 131 So. 101. 158 Miss. 774 

GO- N.Y.—Cohen v Erie R. Co. 160 
NYS 1091. 97 Misc. 1. 

10 C J. p 747 note 36 
Betnra. part of zound-tilp ticket 
(1) Where a passenger on his re¬ 
turn journey presents the gqmg part 
of a roimd-tnp ticket and is ejected 
because of that fact, the carrier is 
liable if the conductor on the going 
tnp hy mistake tore off and retained 
the return part of the ticket.—Cohen 
V. Ene R Co. 160 NY-S. 1091. 97 
Misc. 1—10 aJ- p 747 note 39. 

(3) In such a case however, there 
may be no recovery for a wrongful 
ejection unless the passenger was ig^ 
norant of the conductor's mistake 
and his ignorance was due to no neg¬ 
ligence of his own.—Wiggins v King, 
36 N.YS 768. 91 Hun 340—10 CJ. 
p 748 note 40 [aJ. 

(3) If the action is brought for a 
breach of contract, there may be a 
recovery of compensatory flawiages 
resulting from the failure, because 
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of the first conductor's negligence, to 
carry the passenger—Hamson v 
Pennsylvania R Co., 118 N T.S 1022. 
©L. Ohio.—Diehl v- Cincinnati Trac¬ 
tion Co. 6 Ohio App. 151. 

GBi N-Y.—Nicholson v Brooklyn 
Heights R dSa.. 103 NTS. 310. 118 
AppDiv. 13 

6% Ohio—Didhl V. Cincinnati Trac¬ 
tion Co, 6 Ohio App. 151. 

10 C.J p 748 note 46. 

G*. Cal—Wasserman v. Los An¬ 
geles Ry. Corporation, 193 P. 130, 
184 Cal 202. 

10 C J. p 747 note 38-p 748 notes 41. 
43. 

'rer'' 0 ]L for mle 

“To make the conductor the judge 
of the truth of the passenger's state¬ 
ments against the conditions print¬ 
ed on the transfer itself would lend, 
to demoralize the orderly conduct of 
the husmess of the earner, and give 
nse to disputes and breaches of the 
peace."—Wasserman v. Los Angeles 
Ry Corporation, 193 P. 130, 131, 184 
CaL 202 

Transfer invaiid. at point wlimre of¬ 
fered 

CaL—Wasserman v Los Angeles Ry. 
Corporation, 193 P. 130, 184 r;ai 
202 

^ Bvidence corroborating p«*'*"6ngei:^ 

The conductor on a tram, to which 
a passenger TnairiTig the first half of 
a round trip had ebang^ed, need "not 
accept the statement that the first 
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car,®5 and seek redress ag^ainst the carrier for 
breach of its contract to give a proper transfer.®® 

§ 819. Failure or Refusal to Comply with 
Regulations 

a. In general 

b. Riding on freight trains 
a. In General 

A carrier may enforce its reasonable rules and regu¬ 
lations, such as those pertaining to the reservation of 
cars for women, the separation of races, and the con¬ 
ducting of business in its vehicle or premises, by eject¬ 
ing from its vehicle or premises a person violating such 
rules; but the enforcement must be reasonable and in 
good faith. 

A passenger is bound to conform to the rea¬ 
sonable rules and proper r^^lations of the ear¬ 
ner on whose vehicle he is travehng,®^ and upon 
his failure to do so may be ejected from the vehicle 
or premises.®® 

The enforcement of regulations must be reason¬ 
able and m good faith, and a passenger should not 
be ejected if it appears to the employee acting 
for the company that the failure to comply has 
been without fault on the part of the passenger;®® 
and a conductor has no nght to discriminate against 


a passenger in enforcing a company rule.^® While 
a rule requiring the exhibition of tickets before 
entering a train,^^ or prohibiting the entrance to a 
tram in a certain manner, as by leapmg on to the 
rear platform,^’ may be enforced by preventing 
the forbidden act, the violation of such rule should 
not be made the ground for a subsequent ejection 
from the tram when the occasion for enforemg 
the rule has passed.^® 

Apart from the particular rules and regulations 
considered in this section, the effect of a passen¬ 
ger’s failure to comply with the reasonable rules 
or regulations of a earner is considered in other 
connections in §§ 810, 811, and 815-818 supra, and 
§§ 821, 824-826, 828 and 829 infra. 

Reservation of cars for women. A male pas¬ 
senger who enters a car in violation of a reason¬ 
able regulation reserving it for the accommodation 
of women and their male escorts may be ejected 
therefrom if he enters it with knowledge of such 
regulation or refuses to leave it after being in¬ 
formed thereof but it has been held that, since 
a earner is bound to furnish seats to passengers, 
if practicable, see supra § 645, a male passenger 
who jpeaceably enters the “ladies' car” because he 


conductor had taiken. up the going: 
coupon and failed to issue a check 
evidencing the passenger's nght to 
contmue that part of his journey, 
even though, such passenger could 
show his return trip coupons, as 
such coupons were not condnsive of 
the fact that he had purchased a 
round-tnp ticket.—Van Busan v. 
Grand Trunk R. Co, 56 N-W. 848, 97 
]\TSch 439, 37 Am.SIt 354. 
eSm Neb—Jones v. Omaha, etc., R. 

Co., 146 N.W. 959. 95 Neb. 798. 

10 a J- p 748 note 43. 

G6;. Ark.—liittle Rock R, etc., Co 
V. Goemer, 95 S.W 1007, SO Ark 
158, 7 r.R.A-.NS., 97, 10 Ann.Cas. 
373, distingruished in St. Lonis etc, 
R. Co. V. Baty, 114 S.W. 218. 88 
Ark- 282. 

10 ax p 748 note 43. 

€7. Ala.—^Lomsville & N R. Co. v. 
Copeland, 117 So 176, 217 Ala 
556—liOUisville & N. R Co. v. 
Cnck, 117 So. 167, 217 Ala 547. 
N.T.—Caffrey v. United Traction Co, 
192 N.YS 95. 199 Anp Div. 208. 

10 C.X p 730 note 1. 

Power of carrier to make regula¬ 
tions generally see supra § 570 
Tlie Corpus Juxis text is cited in 
X>avis V. Kirklen, Tex.CivApp., 253 
SW. 330. 331. 

68: Cal —^Wasserman v. Lios An¬ 
geles Ry Goiporation. 193 P. 130, 
131, 184 Cal 202, quoting Ckixpns 
Juris statement. 


N.Y.—Caffrey v United Traction Co., 
192 NTS. 95, 199 App-Div. 20^. 

10 CX p 729 note 95-p 730 note 1. 

Intoxicated passenger 
Ky.—Stringffeld v. Louisville R. Co, 
105 S.W. 1190, 32 Ky-Law 578. 

Dogs acconapaiiyisg passengmni 

(1) A xiassenger may be ejected for 
failure to comply with a regulation 
prohibiting dogs m a passenger 
coach. 

Iowa—Gregory v. Chicago, etc, R. 

Co., 69 NW. 632, 100 Iowa 345 
Mass—^Hull V. Boston, etc., R Co. 
96 NN 58. 210 Mass. 159. 36 L. 
RA N.S. 406. AimCas.l912C 1147. 

(2) Bqt it has been held that a 
passenger’s ejection from a street 
car IS not justified by his failure to 
comply with a rule requinug all 
dogs, when earned on the cars, to be 
tied m the front vestibule —^Little 
Rodic R. etc. Co. v. Bracy, 165 SW. 
450, 111 Ark. 613. 

Standing on platform 

(1) A passenger may be ejected 
for violation of a r^rulation against 
riding on the platform of a car. 
Ark.—^Dobbins v. Little Rock R, etc., 
Co, 95 S W 794, 79 Ark. 85, 9 Ann. 
Cas 84 

N.T.—Montgomery v. Buffalo R Co, 
58 NB 770, 165 NT 139, affirm- 
mg 48 N.YS. 849, 24 AppDiv. 
454. 

Wis.—Coombs V- Southern Wisconsin 
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R. Co. 155 NW. 922, 162 Wis. Ill, 
L.RA1916D 539. 

(2) And It is immaterial that a 
cainer customarily permitted pass¬ 
engers to nde in such a place—^Liv- 
ersidge v Berkshire St. R Co. 96 N 
E. 665. 210 Mass 234, 36 LR.A,N.S, 
993. 

Getting on at wrong jdace 
Minn.—Carpenter v Minneapolis, etc, 
Tract. Co, 157 N.W 902. 133 Mmn. 
46. 

69- Mass—^Hall v. Power, 12 Mete. 

382, 46 Am D 698. * 

N.T.—^Penfield v Cleveland, etc, R. 

Co. 50 N.YS 79. 26 AppDiv. 413 
Wis—Wightman v. Chicago, etc, R 
Co. 40 NW 689. 73 Wis. 169, 9 
Am SR 778, 2 L.RA 185. 

70. Ga—Seaboard Air Line R. Co. 
V. Lindsey, 79 SE 361, 13 Ga.App 
461. 

71- HI —Illinois Cent- R. Oo- v. 
Louthan, 80 IlLApp 579 

7a. NY—Smith v Manhattan R 
Co, 18 NTS 759 affirmed 33 N. 
E 1083, 138 NT. 623. 

73l N.Y.—Smith v. Manhattan R- 
Co., supra. 

74L N.T.—Peck v. New York Cent, 
etc, R. Co, 70 NT. 587 
10 C.J p 731 note 18. 

Reasonableness of rules setting apart 
particular cars for particular 
classes see supra § 57L 
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is unable to find a seat elsewhere may recover 
damages if he is forcibly ejected therefrom by the 
ofiicials.^® 

Separation of races. A passenger may be eject¬ 
ed from a tram for refusmg to obey a regulation 
requiring passengers of a particular race to oc¬ 
cupy a car set aside for them.'^® Likewise, a pas¬ 
senger may be ejected from a car or compartment 
set apart for passengers of another race, and be 
compelled to go into another car or compartment 
set apart for passengers of his own race, under 
regulations of the carrier providing for such sepa¬ 
ration,*^ and such regulations may be made and 
enforced by virtue of a statute requiring earners 
to provide separate accommodations for the white 
and colored races but a passenger should not 
be compelled to make a change from one coach to 
another at a time when it is dangerous for him so 
to do.^® 

In the absence of a federal statute regulatmg the 
matter, a earner is not justified in evicting an 
mterstate passenger for refusal to occupy that 
part of a car set apart for his race unless it is 
shown that a rule or regulation of the earner re- 
qmrmg the segregation of races is in fact m exist¬ 
ence and m force, and that sudi rule is a reason¬ 


able one.®® 

Conducting business in cameras vehicle or de¬ 
pot. A public conveyance is not intended as a 
place for the conducting of business by a passen¬ 
ger, and, unless there is a general custom to the 
contrary,*! the earner may eject from its vehicle 
of carnage a person who persists in carrymg on a 
business therem against its niles.*^ Similarly, a 
carrier may eject a person from its depot premises 
for violating a reasonable rule prohibitmg the pur- 
smt of a certam business on the premises,** or reg¬ 
ulating the manner m which a permitted business 
may be conducted.*^ 

b. Piding on Frei^t Trams 

One riding on a freight train in violation of the 
carrier’s rule may be ejected, but a railroad accustomed 
to carrying passengers on freight trains is liable for 
ejection therefrom as from passenger trains, unless it 
notifies prospective passengers of the discontinuance 
of the custom. 

The conductor of a freight tram may eject a 
person violating a rule of the earner prohibiting 
the carnage of passengers on such trams** The 
fact that the station agent promised such person 
that he would g^ve the conductor authonty to carry 
him as a passenger on such a train will not make 
a subsequent ejection unlawful.*® 


TSb Wis—Bass V. CJucago, etCL, H 
Co, 36 Wis. 450, 17 Am R 495 

76L Teim.—Chesapeake, etc, R Co 
V Wells, 4 SW 5, 85 Tenu 613 

77- Ala.—Mobile, etc.. R. Co v 
Spenny. 67 So 740, 12 AlaApp 375, 
c:ertioran denied €S So 870 
AiIl—S t- Liouis, etc. R. Co v 
Mynott. 102 SW. 380, 83 Ark. 6 
Miss—Waldauer v Vicksburg R, 
etc, Co., 40 So 751, 88 Miss 200 
10 C J p 730 note 6. 

Separate accommodations for races 
generally see supra $ 646. 

SJection of negro from, colored, oom,- 

Where a negro passenger on the 
tram of defendant railway company 
^tered the compartment of a coach 
designated as the negro smoker, m 
which were several white men. and 
the conductor in charge forcibly 
ejected the negro therefrom on ac¬ 
count of the presence of the white 
men, his removal there was unlaw¬ 
ful, and the earner was liable—Chi¬ 
cago, R. I & P Ry. Co V Sharp, 
209 P. 646. 87 OkL 98 

5^ Ark—^Bradford v. St- Loni^ etc., 
R. Co. 124 SW 516, 93 Ark. 244 
Miss —Waldauer v Vicksburg etc., 
R Co.. 40 So. 751 88 Miss 200 
10 C J p 730 note 6 [a] (1). 

Xbe Garziar xteelf must comply 
with the statute in order to justify 
an ejection, and merely posting a' 


sign m the car indicating m which 
part of the car members of each race 
shall sit IS not sufficient compliance 
with a provision that cars shall be 
divided by a partition or adjustable 
screen.—Waldauer v Vicksburg, etc, 
R. Co, 40 So. 751, 88 Miss. 200. 

79- Ala—Central of GLeorgia R. Co. 
V Carleton, 51 So. 27, 163 Ala 62— 
Carleton v. Central of Georgia R 
Co, 46 So 495. 155 Ala. 326. 16 
AnnCas. 445 

80. DC—Wa«5hington, B & A Eil^c- 

tne R Co V. Waller, 289 P 598, 
53 AppDC 200 30 A.L.R. 50 

An oral zegulatioii, in order to be 
bmding and justify an eviction, must 
be more than an oral instruction to 
conductors, there must be such no¬ 
tice given that a passenger will have 
actual knowledge of the regulation, 
or such notice that knowledgre may 
he imputed to him—Washington, B 
& A Mectric R Co v Waller, 289 
F 598. 53 AppDC 200. 30 A.LR. 50 

81. Ind—^Indianapolis St. R Co v. 

Hockett, 67 NEL 106, 161 Ind 196, 
affirming 64 633 

10 C J. p 731 note 8 

88. U S,—^Barney v. The D R 
Martin. NY, 2 F.Cas.No.1,030, 11 
Blatchf 233, disTnissmg appeal 91 
ITS 365. 23 DRd. 439. 

Mass—Com v. Power, 7 Mete 596. 
41AmD 465 

NT—Barney v Oyster Bay, etc., 
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Steamboat Co, 67 N Y. 301, 23 Am. 
R. 115 

83. Ga—^ETLuker v Georgria R, etc, 
Co., 8 S E 529, 81 Ga 461, 12 Am. 
SR. 328, 2 LuILA. 843. 

10 C J p 731 note 10 
Scdicitiiig 

(1) For a hotel—St LiOnis, etc., R. 
Co V. Osborn, 55 S.W 142, 67 Ark. 
399 

(2) One who habitually solicits 
bnsmess for an inn may propeily be 
ejected, even though on the particu¬ 
lar occasion he was on the depot 
premises with a ticket and a bona 
fide intention of boarding a train, 
but did not disclose his purpose to 
the servant ejecting him—Com. v 
Power, 7 Mete., Mass., 596, 41 AmD. 
465 

84. Mich—Cole V Rowen. 50 N.W- 
138, 88 Mich 219, 13 L.RA 84S 

85- Ga—Higgins v. Sonthem R. Co, 
25 S.E 837, 98 Ga 751 
Mich —^Thomas v Chicago, etc., R. 

Co., 40 N-W. 463, 72 Mich. 355. 
Tex.—Grahn v International, etc., R. 
Go. 93 S.W. 104 100 Tex. 27, 123 
AmSR. 767, 5 L.RA.NS, 1025 
Gamer’s right to refuse or regulate 
transportation of passengers on 
freight trains see supra § 539 
Ejection from freight tram for fail¬ 
ure to have ticket or permit see 
supra § 810 h. 

88L Ind.—^IhdiftTiapolis, etc., R. Co. 
▼. Kennedy, 77 Ind. 507- 
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However, as a railroad which is accustomed to 
carry passengers on freight trams is under a duty 
to receive and to cariy such persons as offer them¬ 
selves, see supra § 539, such a railroad is lialde 
for an ejection to the same extent as for ejection 
from a passenger train,*^ unless it has discontinued 
such custom and notified prospective passengers 
of that fact-S^ 

Release of liability on mixed train. A statute 
requiring railroad companies to carry passengers 
upon “freight trains to which a caboose is at¬ 
tached,*’ but permitting a limitation of liability ex¬ 
cept for willful negligence, is not apphcable to a 
passenger on a mixed train, so that an ejection 
of a passengtr on such a train for his refusal to 
sign a release of liability is wrongfuL*^ 

§ 820. What Constitutes Ejection 

To constitute an ejection. It is not necessary that 
violence be used; so ejection may occur where a pas> 
senger is informed that he must leave the vehicle at a 
designated time and place. A carrier is not liable for 
an ejection if the passenger leaves voluntarily or is re- 
moved by a law officer. 

In determimng the hability of the earner, where 


it is claimed that the ejection has been either 
without cause, or in an improper manner, it is 
not necessary, in order that an ejection may be 
said to have occurred, that any violence shall have 
been used,^® as an ejection may occur where a 
passenger is informed by the conductor or other 
authorized employee of the carrier that he must 
leave the vehicle at a designated time and place.®i 
This is particularly true where it is made apparent 
to the passenger that force will be used unless 
the order to get off is obeyed,®^ as where a com¬ 
mand to get off is followed by threats to throw the 
passenger off, even though the carrier’s employee 
does not actually touch the passenger;®* and it is 
immaterial that there is nothing insulting in the 
conductor’s words or manner in making such a 
threat.®^ However, a person will not be justified 
m getting off at a dangerous place or time at the 
mere requirement or command of a conductor or 
other employee of the carrier, if such command 
is not attended with force, threats, or overpowermg 

intimidation.® 5 

A carrier is not hable for an ejection if the 
passenger leaves the vehicle voluntarily,®® as where 


Mo.—^Marshall v. St. Louis, etc., R. 
Co., 78 Mo. 610. 

Wis—^Boehm v Duluth, etc., R. 
Co, 65 M.W. 506, 91 Wis. 592. 

10 C-J p 731 note 14 

Cal—Wieland v Southern FUc. 
Co., 82 P. 226. 1 Cal App, 343 

8% Kan .—Schwartz v Missouri, etc., 
R. Co, 109 P. 767. 83 Kan. 3 (). 
‘What constitutes Tni-red train 

(1) A traju which has freig^ht cars, 
a combination mail, baggage, and ex¬ 
press car, and a passenger coach, 
and which runs on a regular sched¬ 
ule and stops at passenger platforms 
to receive and discharge passengers, 
IS a mixed train.—Schwaxtz v. Mis¬ 
souri. etc, R. Co, 109 P. 767. 83 

TTaTi. 36 , 

(2) Mixed tram generally see Mix¬ 
ed Tram. 40 C J, p 1231 notes 45. 46. 

90. Tex—Southern PUc. Co. v. Ul¬ 
mer, Civ-App., 283 SW. 305, 308, 
citing Corpus Jhxls affirmed. Com 
App, 286 S.W. 193. 

10 CJ. p 753 note 79. 

A passenger need not he “cosxl- 
to leave a train m the sense 
that irresistible force is used, m or¬ 
der that there be a wrongful ejec¬ 
tion —Southern Pac Co. v. Ulmer, 
Tex.CivApp-, 282 S.W. 305, affirmed. 
Com.App.. 386 S W. 193. 

SOL Ill—Wilson V Cleveland. C., C. 
& St. L. Ry. Co. 245 UlApp. 72— 
Davis V- Illinois Cent. R. Co., 233 
nLAPP. 539. 


Ky.—Guy v- Interstate Transit, 51 
S.W.2d 455, 244 Ky. 479 
Mo.—^Ferguson v, Missouri Pac. Ry 
Co App.. 186 S.W. 1134. 

Tex.—Chicago, R, I & G Ry Co v 
Carroll, 193 S.W. 1068, 108 Tex 
378—Southern Pac. Co. v. Ulmer, 
Civ App.. 282 SW. 305, affirmed. 
Com App., 286 S-W. 193. 

10 G.J. p 753 note 79. 

^Assanger on wi.o±ig train because 
of misdirection by the carrier's 
agent.—Southern l?ac- Co. v Ulmer, 
Tex Civ App., 282 SW. 305, affirmed. 
ConuApp., 286 SW. 193 

jpsi<*^<«ne>‘er told to leave train at 
the wrong station through the mis¬ 
take of the conductor suffers ejec¬ 
tion.—Wilson V Cleveland, C., C & 
St. L. Ry, Co, 245 III App 72. 

ILeaving train after '‘im-nge of -car¬ 
riers 

If a change of earners operating 
a tram intervenes between the time 
a conductor informs a passenger that 
she must leave the tram at a certam 
stop and the time when that stop 
IS reached, so that the conductor so 
directing the passenger is not on the 
train at the time of arrival at that 
stop, the first earner is liable for the 
ejection of such passenger if she 
leaves m consequence of that con¬ 
ductor’s order—Chicago, R. I & 
Gulf Ry Co V. Carroll, 193 S.W 
1068, 108 Tex 378. 

Coercion by fear 

The fact that a conductor told 
a passenger that he would luther 
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she got off at a certam station, as 
It was dangerous for her with her 
infant children to proceed on the 
train to her destination may be suf¬ 
ficient to show that she was coerced 
by the conductor to leave the train, 
for coercion may result from fear 
—Louisville, etc. R. Co. v. Quinn, 
39 So 616, 145 Ala. 657 

92. Minn—Momll v Minneapolis 
St. R. Co, 115 NW. 395, 103 Mititi 
362, 123 Am.S.R 341 

NX—Ray v. Cortland, etc. Tract. 

Co, 46 NYS 521, 19 App Div. 530. 
10 C.J. p 752 note 81. 

93. Indiana, etc. R. Co. v. Ditto, 
64 N.R. 222. 158 Ind. 669. 

10 CJ p 752 note 81. 

94. Ga—Georgia R, etc. Co v. 
Baker, 54 S B. 639, 125 Ga. 562, 114 
AneSR. 246, 7 LRA.,NS. 103, 5 
AnnCas. 484 

10 C J p 753 note 82, 

95w US—Bosworth v. Walker, Rl, 
83 F. 58. 27 CCA. 402. 

Ill.—Chicago, etc, R Co. v. Moran, 
129 Ill App. 38 
10 C J. p 753 note 83. 

93. La.-^—Cady v. New Orleans, T A 
M. Ry. Co., 145 So. 680. 176 La 
341 

Tex —Southern Kansas Ry. Co. of 
Texas v, Wallace, Com App, 206 
S.W. 505, reversing. Civ App, 152 
SW. 873. 

Particular facts hdd not to constU 
tute ejection. 

Where a passenger entered one of 
seversd cans waiting for passengers 
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a passeng^er, upon discovering that she does not 
have her tickets, leaves the tram under the advice 
and suggestion of but without compulsion by, the 
conductor,®^ or where a passenger who fails to 
get oflF at the station of his destination requests 
that the tram be stopped and, upon a compliance 
with this request, alights and walks back to the 
station,®* or where a passenger leaves a train 
against the advice of the conductor, who has of¬ 
fered to keep the baggage check as security for 
payment of the fare pending a determination as to 
whether the ticket presented is a valid one-®® 

The removal of a passenger from one car to an¬ 
other in enforcing a regulation, such as that re¬ 
quiring the separation of races, is not an ejection,^ 
unless it is done wrongfully, or in a negligent or 
insulting manner.* 

Removal hy law or health officer. A removal of 
a passenger by a law officer on a charge of disor¬ 
derly conduct does not create hability on the part 
of the carrier for wrongful ejection where its em¬ 
ployee did not assist in or request the removal.* 

A passenget^s obedience to the order of a quar¬ 
antine or health officer that he leave the train 
has been held not to be a wrongful ejection for 
which the earner is hablc, although the carrier’s 
employee does not mterfere to prevent the ejec¬ 
tion;^ but there is also authority to other effect® 


§ 821. Place or Time of Ejection 

a. In general 

b. Statutory designation of place 

a. In General 

When a person is rightfully ejected from a carrier's 
vehicle, the ejection need not, apart from statute, be 
at a regular stopping place. It must be at such a time 
and place, and in such circumstances, that the person 
ejected is not exposed to danger or injury, and an em¬ 
ployee is chargeable with knowledge of the penis of a 
dangerous place of ejection. 

Where there is proper occasion for ejecting a 
person from a carrier’s vehicle, as when he re¬ 
fuses or fails to pay the required fare or produce 
a proper ticket,® or when he refuses to comply 
with the proper rules and regulations of the car¬ 
rier, or is guilty of improper conduct,^ the ejection, 
in the absence of a statute providmg otherwise, 
need not be at a regular station or stopping place, 
but may he made at any safe point. However, 
whether or not a person may be ejected only at 
a regular station, rather than at a point between 
stations, has been held to depend largely on the 
circumstances of each particular case.® The car¬ 
rier has been required to afford the passenger a 
reasonable opportunity to leave the vehicle in safe- 
so, in any event, the ejection must be at such 


and, after becoming involved in a 
controversy witli the conductor, vol¬ 
untarily left that car and then was 
told by the condnetor that he could 
not Tide on that car, hut should take 
P«<*saere on one of the others, there 
was no ejection—[Dobbins v. Liittle 
Rock R, etc, Co. 95 SW. ,794, 79 
Ark. 85, 9 Ann.Cas 84. 

97- Tex.—Southern Ry. Co 

of Texas v. Wallace. Com.App, 206 
S W 505, reversing; Civ.App, 152 
SW 873- 

9R. La—Cady v. New Orleans, T. & 
M. Ry Co, 145 So. 680, 176 Da. 34L 

A train, need not be backed np to 
the station where there was no de¬ 
mand or request that it be done — 
Cady V New Orleans, T & M. Ry 
Co.. 145 So. 680. 176 La. 341. 

99s. Mo—Boling v. St. Louis, etc.. 
R. Co. 88 SW. 35. 189 Mo. 219. 

L Ark—^Bradford v St. Lonis, etc., 
R. Co. 124 S W. 516, 93 Ark 244 
Ky.—Southern R Co. v. Thurman. 90 
SW 240, 121 Ky. 716. 28 KyX. 
699. 2 L.RAL..NS.. 1108 
Failure to comply with regulation as 
to separation of races see supra 
S 819 a. 


2. Ky.—Southern R Co. v. Thurman, 
supra. 

10 CJr. p 753 note 87. 

3. IJ S —^Kinchlow v- Peoples Rapid 
Transit Co., AppD.C.. 88 ir2d 764 
Where a colored passenger refused 

to seats at the request of 

a bus driver, which request was m 
conformity with the segregation law, 
and a policeman was called in to 
compel compliance th^ewith and ar¬ 
rested the passenger upon her per¬ 
sistent refusal to comply with, and 
resistance to, the demand, the ear¬ 
ner was held not liable for an ejec¬ 
tion.—Kinchlow V Peoples Rapid 
Transit Co, App-DC-, 88 P2d 764 

4. Ga—Baldwin v. Seaboard Air- 
Line 3^ Co. 58 SJB 35, 128 Ga. 567. 
13 LR-A NS.. 360. 

10 C J. p 753 note 89 

5. Miss—St. Louis, etc., R. Co. v. 

Roane, 46 So. 711, 93 7. 

e. DC—^Burch v. Baltuncre, etc., R, 
Co.. 3 AppD.CL 346, 26 LlR.A. 129, 
Ga.—-Ilossman v Gteorgia Ry. & Pow¬ 
er Co, 91 S.K. 90, 146 Ga. 264. L R. 
A1917C 483 

Mich.—WUlett V. King, 168 N.W. 986, 
203 Mich 295. 

10 C.J p 753 note 91. 
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119^011 for rule 

'Tf persons intent on defrauding 
railroad companies may lawfully in¬ 
sist upon being earned from station 
to station before being ejected, it is 
not apparent, why they would not 
thereby be enabled, by re-embarking 
upon subsequent trams, to ride the 
whole length of a road and all the 
time without payment of fare.”— 
Burch V. Baltimore, etc, R. Co. 3 
AppJl.C, 346. 350, 26 LJRA. 129. 

EJeetton. of 

DC—^Bnrch v. Baltimore, etc., R. 

Co. 3 AppD.C 346. 26 LJEt.A. 129. 
Mich.—Willett V. King, 168 NW 
986. 203 Mich. 295 

SLeeplng passenger carried hy sta¬ 
tion 

Tex.—Gulf, etc., R. Co. v. Green, 
Civ_App, 141 S.W. 341. 

7. Ky.—Chesapeake, etc.. R. Co v. 
Crank, 108 BW. 276, 128 Ky. 329, 
32 Ky.Lf 1202. 16 L.R.A.,NS, 197. 
10 C J. p 753 note 91. 

Sm S.C.—Paul V. Southern Ry. Oo., 
155 S K 884. 158 S C 560. 

9- Ga .—Rossman v. Georgia Ry. & 
Power Co, 91 S.K. 90, 146 Ga. 264, 
T<R A 1917C 483. 
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a and place,ii and under such circumstanc- 

cs,l- that the person ejected will not be exposed 
to peril, danger, or serious personal injury, par¬ 
ticularly if he is manifestly incapacitated for look¬ 
ing out for himself but, subject to these limi¬ 
tations, the time, place, and circumstances under 
which a person may be ejected have been held to 
be largely within the conductor’s discretiom^^ 

An employee of a carrier who ejects a passen¬ 
ger at a dangerous place is chargeable with knowl¬ 
edge of the perils of such place and an ejected 


passenger, acting in good faith, has been held en¬ 
titled to assume that the place selected by the con¬ 
ductor for him to alight is safe.^® 

b. Statutory Designation of Place 

A carrier must comply with a statute designating the 
places where ejection may be made; but where such a 
statute refers to ejection for failure to pay fare, its ap¬ 
plication has been limited thereto. 

Where there is a statute limiting the exercise of a 
carrier's right of ejection to specified places, such 
as a usual stopping place,^^ a regular station,!* 


10. Ala.—^Birmingrham Electric Co 
V Maze. 166 So. 50 231 Ala. 539. 

XCL—^Liedford v. tiouisville & N. R. 

Co., 125 S.E 540, 188 NC 808 
10 aJ p 754 note 1. 

An ejection, at nine o’clock at nl^lit 
and at an improper place is wrong- 
fuL—^McNairy v. Morfolk & W R. 
Co, 90 S.B 497. 172 N C. 505. 

PeiiAi-ner stoim 

A trespasser wlio is capable ot 
tai>^nc care of bimself need not be 
put off at a re^lar station because, 
at the time of ejection, there is a 
storm pending, and a possibility that 
he may be caught m it.—^Burch v. 
Baltimore, etc., R. Co, 3 App X> C. 
346. 26 L.RA. 129. 

11. Ala.—Birmingham Electric Co 
V. Maze. 166 So. 50 231 Ala. 539 

*D.C.—Burch v Baltimore etc, R 
Co, 3 App.DC. 346 26 LRA 129 
Ga.—Rossman v. Georgia Ry & 
Power Co, 91 S E 90, 146 Ga. 364, 
I^RA1917C 483. 

Da—Gates v Bisso Ferry Co, App. 
172 So 829 

Mich—WiUett ▼. King. 168 NW 986, 
203 Mich 295. 

NC—Ledford v. Louisville & K. R. 

Co., 125 SE. 540, 188 MC. 80S. 
Tenn—Louisville & M R Co v 
Hadley. 11 Tenn App. 642. 

10 CJ p 753 note 91. p 754 note 1 
3>ark snxrou«Aings 

Evidence of forcible ejection of | 
passenger from train into dark snr- 
roundmgs after passing destination 
^owed that ejecUon was made with¬ 
out reference to passeng^er's comfort 
—Atlantic Coast Lme R. Co. v. Sum- 
merall, 139 SE 923, 37 GaApp 294. 
Tram cxossmg trestle 

Where an employee of a railroad 
company compelled a trespasser to 
jump from the tram when it was 
passing over a trestle during the 
nighttime, his act was wanton and 
cruel, and damages should be award¬ 
ed for injuries resulting therefrom — 
Louisville & N. R Co v. Marlin, 186 
S.W. 595, 135 Tenn 435, LRAaSlTA 
417 

A zegnlar statioiL is not an im¬ 
proper place to eject a passenger, 
although there is no hotel for pub¬ 


lic accommodation at that place — 
Hall V Memphis, etc, R. Co, CC. 
Term. 15 F. 57. 

12. —Birmingham Electric Co 

V. Maze, 166 So. 50. 231 Ala. 539 
—^Johnson v. Louisville, etc, R 
Co. 16 So. 75, 104 Ala. 241, 53 Am. 
S R 39. 

M.C.—Ledford v. Louisville & N R. 
Co.. 126 SE. 540. 188 NC 808 

13L DC—Burch v. Baltimore, etc, 
R. Co, 3 AppD-C 346, 351 26 L. 
R.A 129. 

Mich—Willett V King. 168 N W 986, 
203 Mich. 295. 

10 C J p 755 notes 4, 6 p 756 note 7. 
earner's Lability for injuries to 
helpless person ejected m dan¬ 
gerous place see infra § 830 
“When ... a trespasser is a 
person more or less mcapable of 
taking care of himself—a child, a 
lunatic,- an imbecile, a person under 
the influence of intoxicating liquor— 
considerations of humanity will de- 
I mand that he receive different treat¬ 
ment from that awarded to the or¬ 
dinary adult man in the full posses¬ 
sion of all his faculties"—Burch v 
Baltimore, etc, R. Co, supra 

114. Ala —Birmingham Electric Co 

V Maze. 166 So 50, 231 Ala 539 

US. Ala—Central of Georgia R. Co 

V Bagley. 55 So 894. 173 Ala. 
611 

Tex—Gulf, etc, R Co v. Green, Civ 
App, 141 S.W 341 

1& Ala—Central of Georgia R Co 
V. Bagley, 55 So 894. 173 Ala. 611 

17- NC—McNany v. Norfolk & W. 

R. Co, 90 SE 497, 172 Na 505. 

10 C J p 753 note 92. 

What constitutes 

(1) A *^ual stopping place” does 
not mean a ''station or passenger 
station.” but rather a place reason^ 
ably safe for the discharge of pas¬ 
sengers. thus, the ejection of a pas¬ 
senger is at a proper place where 
it is at a point at which a 'large 
number of employees engaged m 
mills are received and discharged 
by the earner in going to and com¬ 
ing from a city, accessible dwelling 
houses bemg not more tha-n five 
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hundred or six hundred feet away, 
and a hotel within sixty rods—Ha- 
beck V Chicago, etc., R. Co, 132 N 
W 618, 146 Wis 645, AnaCas 1912C 
485. 

(2) But a side track at which 
there is no idielter is not a usual 
stopping place within the meaning 
of the statute.—McNairy v. Norfolk 
& W R. Co, 90 SE 497, 172 NC 
505 

AlthouglL a coxad have 

prsvoited his ejectioiL by paying an 
extra charge demanded, he may com¬ 
plain of his ejection at a place not 
permitted by statute —^McNairy i 
Norfolk & W R. Co. 90 S.EL 497, 172 
NC 505 

Statute construed as permi«-«ive 

A statute providing that a conduc¬ 
tor '*may” put off a passenger, who 
refuses to pay fare^, at any usual 
stopping place "is permissive^ and 
not prohibitory, in its terms . , 
the law does not prohibit the rail¬ 
road company . . from doing 

the same thing for the same or any 
I other valid reason, or at any other 
place ”—Toledo, etc., R Co v 

Wnght, 68 Ind. 586. 594, 34 AmR 
277 

IR- ni—Hlmois Cent. R. Co v Lat¬ 
imer, 21 NE 7, 128 IlL 163. 

10 C J. p 753 note 92. 

What constitutes 

(1) A regular station Is a place 
on a railroad where passenger trams 
iisually stop to have persons get on 
and off—^Illinois Cent R. Co v. Lati¬ 
mer. 21 NE 7, 128 lU. 163 

(2) A passenger station must be a 
stopping place at which tickets are 
ordinarily sold —Baldwm v. Grand 
Trunk R. Co. 15 A 411. €4 NH 
596 

(3) But a water tank is not a reg¬ 
ular station, within the of 

this law, although it mayjbe a regu¬ 
lar stopping place—Chic^o, etc, R. 
Co V Flagg, 43 HL 364, 92 Am.D 
133 

j^ectum In a town must be at the 
place where the railroad has its de¬ 
pot—lUmois Cent. R Co. v. Latimer, 
21 NE. 7. 128 HL 163. 
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or near^® or opposite^® a dwelling house, the ear¬ 
ner will be liable if the ejection is not at a place 
of the class or classes specified, even though, it 
has been held, ejection of a passenger at a usual 
stopping place would, in the particular circum¬ 
stances, take him to his destmatioEL^i 

Statutes designatmg the place where ^ a person 
may be ejected for refusal to pay fare have been 
restricted m their appheation to cases in which 
ejection was for that reason,22 an ejection for oth¬ 
er reasons being permissible at any convenient or 
safe point selected by the officer in charge of the 
vehicle^® Thus, such a statute has been held in¬ 
applicable to the ejection of a mere trespasser who 
has entered the train with no intention of pay¬ 
ing his fare,^* or to the ejection of a passenger 
who has failed to alight at his station after being 
given an opportunity so to do-^S 


§ 822. Manner of Ejection 
a. In general 
b- Trespassers 

a. In General 

Even though a carrier has a right to eject a person, 
it must not do so in an improper manner. In ejecting a 
passenger. It must exercise at least reasonable and or¬ 
dinary care, and, if he isl under physical disability, care 
as demanded by such disability. 

The fact that a carrier has a right, in a par¬ 
ticular instance, to eject a person does not justify 
an ejection in an improper,®® unlawful,®^ or neg¬ 
ligent®® TTiauTier, or without regard for the safe¬ 
ty®® or rights®® of the ejected persoiu Thus a pas¬ 
senger may not be ejected under circumstances 
which may result in serious,®^ wanton, or unnec¬ 
essary®® injury to him. 

In ejerting a passenger, a carrier has been held 
bound to exercise reasonable®® or ordinary®^ care. 


19. Mo.—Boettler v. St. liOUis-San| 
Francisco Ry. Co., App, 300 S W. 
52S 

NC.—McNairy v. KorfoUc & W. R. 

Co.. 90 SE. 497, 172 NC. 505. 

10 CJ p 753 note 92 
What Is 

(1) An ejection at a point where 
a person can see a dwellinsr house 
“across the field” is a sufficient com¬ 
pliance with the statute.—Petty v. 
St. Iioms, etc.. R. Co.. 130 S W. 85, 
149 MoJ^pp 360. 

(2) An ejection at a pomt one hun¬ 
dred feet from a dweUingr house is a 
sufficient compliance.—^Boettler t St. 
Loms-San Francisco Ry. Co, Mo. 
App, 300 SW. 528. 

(3) But a point three-quarters of 
a mile from a dwellinsr is not suffi¬ 
cient.—^McNairy v. fforfolk 8b W. R- 
Co. 90 SE 497. 172 N.a 505 

20. Mich.-—WiUett V King, 168 M- 
W. 986, 203 Mich. 295. 

What is "opposite” 

“Opposite,” withm the meamng of 
the statute, may be defined as “plac:ed 
over against, standmg or situated 
over against or m front; faemg,” 
thus a person ejected from a tram 
at a pomt about two city blocks 
from a dwellmg house facing the 
right of way is ejected "opposite” 
the dwelling house—Willett v King, 
168 NW. 986, 989, 203 Mich. 295. 

21- Ark—St. Liouis, etc., R. Co. v- 
Branch, 45 Ark. 524. 

22. Ark—St. Louis, etc., R. Co. v. 

Lewis, 61 SW. 163. 69 Ark. 81 
10 C J. p 754 note 94. 

The conunoiulaw xight to ej ect 
a person without reference to sta-< 
tions is not impaired beyond the 
statutory restriction m the case of 
ejection for refusal to pay farew— 

13 0J.S—103 


St. Louis, etc., R. Co. v. Lewis, €1 
SW. 163, 69 Arfc 81—McCook v 
Northup. 45 SW. 547. 65 Ark. 225 
What constitutes refusal to pay fare 
<1) Keglect to purchase a ticket 
before entering the train, when re¬ 
quired by a rule of the company, 
amounts to a refusal to pay fare, and 
justifies an election only at a reg¬ 
ular station. 

Ark.—McCook v. KorUmp^ 45 S.W 
547, 65 Ark. 225. 

HL—Chicago, etc., R. Co v. Flagg, 
43 HI- 364. 92 133—Illmois 

Cent. R Co. v. Sutton, 42 UL 438, 
92 Am T), 81. 

(2) But a passenger^s refusal to 
surrender his ticket does not consti¬ 
tute the same offense as nonpay¬ 
ment of fare, so that the statute 
does not apply in such a case—^11- 
linois Cent. R. Co. v. Whittemora 43 
UL 420. 12 AiblD. 138. 

23L Fla-—South Florida R. Oo v 
Rhodes, 5 So 633, 25 Fla. 40. 23 
AulSR. 506, 3 LRA. 733 

2A, Mo.—Short v St. Louis, etc., R- 
Co., 130 SW 488, 150 MoA^pp. 359 
10 aJ. p 754 note 97. 

25i. Ark.—St. IjOuis, etc, R. Oo. y. 
Lewis. 61 SW. 163. 69 Ark. 81. 

26. Ala.—Birmincham Electric Co- 
V. Maze, 166 So 50, 231 Ala. 539. 

E2y —Casteel v. American Airways, 
88 S W.2d 976, 261 Ky. 818 
Speidal dreumst'^nee.. as to the 
inanner of rnakmg- an ejection other¬ 
wise lawful may render it wrong- 
fuL—Foskey v Wnghtsville & T. R. 
Co., 92 S.E. 34, 19 GaApp 670. 

27. Ala.—Birmingham Electric Oo 
V. Maze, 166 So. 50, 231 Ala 539. 

Duty imposed by lav 

Cause of action for street railway 
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conductor's expulsion in unlawful 
TnaTiner of pmson who refuses to pay 
fare does not rest on camer-pas- 
senger relationship, but on duty im¬ 
posed by law—-Birmingham Electric 
Co. V. Maze, 166 So 50, 231 Ala 
539. 

2a N.J—Spalt V. Hlaton, 192 A- 576. 
118 KJLaw 327. 

WdlfaKe of other passengers for 
whose protection the remoyal of an 
objectionable passenger is undertak¬ 
en, cazmot be disregarded in the re- 
movaL—Spalt v. Eaton, 192 A. 576, 
118 NJLaw 327. 

29i. Lsl—-H orsthemke v. New Or¬ 
leans Ry & Light Co., 84 So 210, 
146 La 931 

N.C.—Ledford v. Louisville & N. R 
Co, 125 S.EL 540, 188 NC. 808 

sa Ky.—Casteel v. American Air¬ 
ways, 88 S.W.2d 976, 261 Ky 818. 

3L. Ala.—-BirrmTighain Electric Co 
V. Maze, 166 So 50, 231 Ala. 539. 
N.C.—Ledford v. Lomsville & N. R. 

Co, 125 REL 540. 188 N.Q 808. 

10 a J. p 756 note 11 
"IBemace of subst^^wti*! InjniaF” 

N C.—Ledford v, Louisville & N. R. 
I Co. 125 S.E. 540, 541, 188 N.C. 808. 
sa Wash.—Baicklund v Puget Sound 
Tract, etc.. Co., 150 P. 3. 86 Wash. 
257. 

10 GLJ. p 756 note IL 
sa Ky.—Casteel v. Amencan Air¬ 
ways, 88 SW,2d 976, 261 Ky^. 818. 
10 ax p 756 note 11. 

»4w Iowa.—Hobbs v. Illmois Gent. B- 
Co, 152 NW, 40. 171 Iowa 624. 
Tex.—Williamson v Chicago, etc., R. 
Co., 122 S.W 897, 57 Tex.Giv.App. 
502—Ft. Worth, etc, R. Co v. 
Gnbble, 102 SW 157, 46 Tex.Civ, 
App. 78. 

10 CX p 756 note IL 
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although the highest degree of care has been re¬ 
quired by other authonty.^5 

The use of abusive, insulting, or threatening lan¬ 
guage m ejecting a passenger is an ejection m an 
improper manner for which a carrier may be lia- 
ble,Sfi the duty of treating a passenger respect¬ 
fully continuing until actual expulsion.^^ 

Passenger under physical disability. Where a 
passenger is ejected because of his illness, infirmity, 
or helplessness, a higher degree of prudence and 
care for his safety must be observed and, after 
a passenger so afllicted has been removed, the duty 
to use reasonable care and diligence for his safety 
still continues,33 at least to the extent of making 
temporary provision for him.^® 

If a passenger is in such an intoxicated xx>ndi- 
tion that his ability to take care of himself is in¬ 
terfered with, it is particularly true tl^at due re¬ 
gard for his safety must be exercised in exp^^lhng 
him.^^ 

b. Trespassers 

In removing a trespasser, a carrier must exercise or¬ 
dinary care for his safety, and not unnecessarily or in¬ 
tentionally injure him; by some authorities It Is liable 


only for wanton or willful injury to him. In ejecting a 
trespasser of tender years, greater care is required than 
In the case of more mature persons. 

In removing a trespasser, a carrier is bound to 
exercise ordinary care for his safety,^^ as con¬ 
trasted, by some decisions, with the duty to exer¬ 
cise the highest degree of care in ejecting a pas- 
senger/3 Other statements are that a carrier is 
liable only for inflicting wanton, willful, or reck¬ 
less injury upon a trespasser,^^ and that the car¬ 
rier owes a trespasser the duty of not unnecessarily 
and intentionally mjuring him-^5 xhe carrier is 
not required to consider his mere convenience,^® 

Ejection of trespassers from moving trains or 
cars is considered in § 823 infra, and the use of 
force against^ and resistance by, trespassers in § 
824. 

If the trespasser is an infant of tender years, 
it is the duty of a carrier to use ordmary care 
in removing him,^^ or to see that he is not ejected 
in such a manner as to imperil his life or limb,^® 
the test being the use of due care under the cir¬ 
cumstances;^® but a greater degree of care is re¬ 
quired in removing an infant trespasser of tender 
years than in the case of an adult or more mature 
person.®® There is no duty on the part of railroad 


Statements of degree of care requir¬ 
ed generally see supra § 67S. 
Ordf-nnrily prodent person 

A earner is liable for the acts of 
its employee m ejecting a passen¬ 
ger if injury results therefrom and 
the acts are such as an orAinarily 
prudent person would not do nnder 
like circumstances.—Bettis v, Chi¬ 
cago, etc.. R- Co-, lOS N-W- 103, 131 
Iowa 46. 

35. Ky—tiouisviile 6k N. Ry. Co. v- 
Copley, 197 S.W. €48. 177 Ky. 171. 

10 C. J. p 757 note 15. 

36. Ala—Bmningham Mectric Co. 
V. Maze. 166 So. 50, 62, 231 Ala. 
539, citing Corpus Ohris. 

10 C.J. p 758 note 25. 

A threat to a passenger to **slap 
her off” IS su<dL language.—Birming¬ 
ham Blectric Co. v. Msiye, 166 So 50, 
52, 231 Ala. 539. 

37. Ga.—liouisville, etc:, R. Go. v. 
Forrest, 65 S.E. 808, 6 Ga.App. 766. 

38L Ky.—Caster v. American Air¬ 
ways. 88 SW.2d 976, 261 Ky. 818. 

10 aJ. P 757 note 12. 

39. Ky.—Casteel v. American Air¬ 
ways, supra. 

10 ax p 757 note 19. 

40L Ky —Casteel v. American Air¬ 
ways, supra. 

41- Ija—Morsthemke v. New Orleans 
Ry. & Idght Co., 84 So. 210, 146 IJa. 
931. 


FrotectloiL from paa^^-nsf trains 
It is negligence to eject a pas¬ 
senger when he is known to he too 
mtoxicated to protect bimnelf £rom 
trains jisKsringr the place of ejection 
—Ijee V. Atlantic Coast Xme R. Co., 
97 SJEL 158, 176 N C 95 

4fiL Ky.—Ijouisnlle & N. Ry. Co. v. 
Copley. 197 S.W. 648. 177 Ky. 171 
—IjOuisviUe & N. R. Co. v. Ash¬ 
ley, 183 SW. 921, 169 Ky. 330, Ij. 
R.A1916E 763. 

10 ax p 767 note 16—52 aX p 637 
note 37. 

43- Ky.—Louisville A N. Ry. Co. v 
Copley, 197 SW. €48, 177 Ky. 171. 
10 C.J p 767 note 16. 

4A Mo.—Brogmund v Metropolitan 
St. R. Co., 98 &W. 1091. 122 Mo. 
App. 15A 

Porto Ricx>.—Ramirez v. American R. 

Co, 23 Porto Rico 298. 

62 O.J. P 638 note 3S. 
laability for willful, wanton, and 
reckless acts generally see mfra 5 
828 b. 

Insult and abuse 

“It was . • [the conductor's! 
duty, even toward this trespasser. 

I not to willfully and maliciously 
I wrong him by insulting and abusmg 
him when he put him oSL"—Alabama, 
etc., R. Go. V. lavingston, 36 So. 256, 
84 1. 

4A Mo.—Brogmund v. Metropolitan 
St. R. Co., 98 S.W. 1091. 122 Mo. 
App. 15A 


Porto Rioo.—Ramirez v. American B. 

Co, 23 Porto Rico 298. 

10 ax p 757 note 17. 

46. Kan.—Atchison, etc., R. Co. v 
Gants. 17 P. 54, 38 Kan. 608, 5 
Am.S.R. 780. 

47- Mo—Quirk v. Metropolitan St 
Ry. Co.. 210 S.W 103. 200 Mo.APP. 
585. 

*V~*''leS8 conduct or gross 
gence on the part of the carrier's 
servants is not essential to justify 
a recovery.—Petrowski v. Philadel¬ 
phia, eta, B. Co., 107 A. 381, 263 Fa. 
531. 

46. Pa.—StephflTnk ▼, Baltimore, 
eta, R. Co., 89 A 827. 243 Pa. 43 
Huty to afford reasonable protec¬ 
tion 

Where it is the duty of a brake- 
man to keep trespassers off the tram 
I and a young boy boards the train, he 
should afford him reasonable protec¬ 
tion, and not put him off or attempt 
to put him off m a negligent man¬ 
ner.—Southard v Kansas City South¬ 
ern R. Co., Mo.Appw, 191 SW. 1101 
40- Pa.—Petrowski v. Philadelphia. 

eta, R. Co.. 107 A 381. 263 Pa. 53X 
50. TT.S.—Southmm R. Co. v. Shaw, 
Ga., 86 P. 865. 31 aCA. 70. 

Porto Rico.—Ramii-ez v. American R 
Co, 23 Porto Rico 298, 300. 

“In other words . . . the con¬ 

duct of the carrier might, depending 
upon circumstances, be wanton with 
regard to a child of tender years 
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employees to search trains for and remove infant 
trespassers.®^ 

§ 823 . From Moving Train or Car 

a. In general 

b. Trespassers 

a. In General 

A carrier may be liable for the ejection of a person 
from a tram or car moving at a dangerous speed even 
though no special injury results. 

In general, it is n^ligence to expel a person 
from a tram or a car while it is moving at a dan¬ 
gerous rate of speed, and the carrier will he liable 
for the resulting injury if the negligent employee 
is acting withm the scope of his employment,®^ 
notwithstanding a rule of the carrier prohibits the 
ejection of persons while trains are m motion;®^ 
and a statute in effect prescribing such rule has 
been apphed.®^ A passenger may recover datnages 
for being ejected from the vehicle of a carrier 
while it is m motion, although no special mjury re¬ 
sults to him.56 


b. xxCi,passen 

A carrier may be liable for the wrIllfUl or fbrtible 
ejection of a trespasser, by its employee, from a train or 
car moving at a dangerous speed, or for acts by him 
causing the trespasser to jump from or leave such train 
or car. A moving tram should be stopped, or its speed 
reduced, so as to render it safe for a trespasser to alight. 

While it has been held that a railroad company 
is not hable for ejecting a trespasser from a mov¬ 
ing tram where its speed is not so great that an 
injury to him would reasonably be expected to oc¬ 
cur,®® yet where the train is moving there may be 
liability for the ejection or injuries resulting there¬ 
from.®^ Thus, if a trespasser is willfully or forci¬ 
bly ejected while the tram or car is movmg at a 
dangerous rate of speed, the carrier is liable.®* It 
is also liable if its employee forces a trespasser 
to junq> from or leave a moving train at a dan¬ 
gerous place,®® or while it is nmnuig at a dan¬ 
gerous rate of speed;®® so, throwing missiles at 
him,®^ or using threatening language or acts toward 
him,®* may create liability in the earner if such 
act results in his jmnpmg from the vehicle, at 
least when it causes him to lose his presence of 
mind or self-control,®* or so terrifies him as to 


when it would not bo no with a youth 
in command of his physical forces 
or a healthy adult."—Ttamlrez v- 
Amencan B. Co., supra. 

51. Pa.—Osalek v. Baltimore, etc., 
R. Co.. 145 A. 682, 295 Pa. 553— 
Petrowshi v. Philadelphia, etc., R. 
Co. 107 A. 381. 263 Pa. 631. 

52. Tez.—Missouri, K. & T Ry. Co. 
of Texas v. Anderson, CivApp. 198 
SW. 795. 

10 C.J. p 759 note 37. 

Contributory negliirence In alight¬ 
ing from moving train or car see 
supra § 793 and infra | 832. 

Ijiability for wiUfid or malicious 
acts of employees within scope of 
employment generally see infra § 
828 b. 

Xntc'icited passenger 
Where it is necessary to eject a 
passenger from a street car because 
he IS drunk; he jdiould not be ejected 
while the car Is in motion, unless 
it IS absolutely necessary to save 
the life of the conductor or of a 
passenger, or to prevent great bodily 
harm.—Stnngfleld v. Louisville R. 
Co., 105 &W. 1190. 32 By I 4 . 678. 

53. Mo-—Curtis V- Chicago, etc., R. 
Co. 73 SW 1133, 99 MoApp. 508 
—Curtis V. Chicago, etc., R. Cou. 73 
SW. 1103, 99 Mo.App. 502. 

54. Mo.—Bolt V. TTanoihal. etc., R. 
Co.. 74 S.W. 631, 174 Mo. 524^ 
Harkless v. Chicago, etc., R. CSo., 
132 S.W. 29. 151 MoApp. 463. 

10 C.J. p 760 note 39. 


55. NT-—Oppeoheuner v. Manhet-^ 
tan R Go, 18 NT.S. 411. 

So VMficn- Statute ! 

Mo—Bolt V. HaTimlMil etc., R Co., 
87 MoApp 203. reversed on other 
grounds 74 SW. 631, 174 Mo. 524. 

SOL Wia — ^Bohn V. Chicago, etc., R 
Co.. 84 N.W. 446. 108 Wis. 333. 81 
Am SR 911 
52 aj. p 637 note 34. 

Attempt to board train 

<1) A trespasser detected while 
climbing on rapidly moving tram may 
be ordered oft or his attempt be re¬ 
sisted with reasonable force while 
the tram is still m motion, and he 
nsinnnt by merely gaining a foothold 
on the tram compel the company to 
permit him to ascend, or to stop 
the train for his convenience.—Pow- 
eU V. Bne R Co., 68 A 930. 70 N J. 
'Law 290. 

(2) Whmn trespasser persists in 
boardmg moving train notwithstand¬ 
ing repeated warnings to desist, and 
he is dfinUy forced to drop from the 
tram by the brabeman and receives 
injuries; the railroad company ia not 
liable.—Johnson v Chicago, etc., R 
Co. C-CIowa, 94 R 473- 

(3) But it has been held that a 
trespasser who is injured while try¬ 
ing to <dimh on a slowly moving tram 
which he was prevented firom domg 
by a brabewian may recover damsifl:- 
es from the railroad company for an 
injury caused by the use of unneces¬ 
sary force by the brakeiviftii—Loiiis-' 
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ville, etc-. R Co v. Bernard, 37 S. 

W. 841, 18 Kylu 672. 

57- Tex:—Missouri, K. & T. Ry. Co. 
of Texas v. Anderson, CivApp., 198 
SW. 795- 

L i abili t y to trespassers for injuries 
generally see supra S 700. 

Traia moving Hfteen miles per Iioiit 

Tex.—Missouri, R & T. Ry. Co. of 
Texas v. Anderson. CivApp, 198 
SW. 795 

68 - ByL—Ijouisville & N. Ry. Co v. 
Copley, 197 S.W 648. 177 Ky. 171. 

52 CJT. p 638 note 52. 

Rjecstion of trespasser by use of un¬ 
necessary force generally see infra 
§ 824 a. 

Willful acts of employees in eject¬ 
ing persons generally see mfra 5 
828 b. 

58. Tenn.—liOUisviUe A N. R Go. v. 
Harlin, 186 S.W. 595. 136 Tenn. 
435, T F A 1917A 417. 

52 G.J. p 639 note 63 

GO. Ihd.—Tudiansipolis St. R Co, ▼- 
Hockett, 67 N.B. 106. 161 Ind. 196. 

52 C.J p 639 note 54. 

61. S C.—Polatty v. Charleston, etc., 
R Co.. 45 SB 932. 67 S C 391, 
100 Am.S.R 750. 

52 aJ. p 639 note 55. 

62l OkL—Folley v Chicago, etc., R 
Co, 84 P. 1090, 16 OkL 32. 

52 aj. p 639 note 56. 

63. —Mugford v. Boston, etc., 

R Co, 62 NB. 1078. 173 Mass 10. 

N J.—Powell V Bne R Co., 58 A 930, 
70 NJLaw 290, 1 Ann.Cas. 774. 
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cause him to believe that he can save himself from 
bodily hurt only by jumping off.®^ 

It has been declared that a railway can prop¬ 
erly discharge a trespasser upon its train only 
when it is brought to a standstill under other 
authority a trespasser, before being forcibly eject¬ 
ed from a moving train, should be given a reason¬ 
able opportunity to alight without bemg exposed 
to unnecessary danger,®® and it should be stopped, 
or its speed so checked as to render it safe for 
him to alighL®^ The fact that an employee dis- 
diiarged his duty with reference to ejecting tres¬ 
passers from the train in an improper manner, 
as by ejecting them while it was in rapid motion, 
does not reheve the carrier from liability.®* 

§ 824. Use of Force and Resistance 

a. Use of force 

b. Resistance 

a. Use of Force 

A carrier is liable for an unlawful ejection even 


though no unnecessary force Is used; but where the 
ejection is lawful the carrier's employees, or police called 
by them, may use only necessary force, and it 1$ liable 
for the use of unnecessary force. The amount of force 
that may be UKed may depend on the resistance. 

A passenger unlawfully ejected from a carrier's 
vehicle may recover damages even though no un¬ 
necessary force was used m ejecting him;®* the 
use of violence in accomplishing a wrongful ejec¬ 
tion a^ravates the tort^® It has been held that if 
excessive force is used in an ejection, it is unneces¬ 
sary to determme whether the person ejected was 
rightfully on the train.^! When there exist law¬ 
ful grounds for ejection, the earner’s employees, 
although entitled to use such force as is reason¬ 
ably necessary to accomplish the ejection,73 may 
use no more than that, the carrier bemg liable 
for an ejection in which unnecessary force or vio¬ 
lence is used, or for injuries sustained, by the 
person ejected, because of the use of unnecessary 
force or violence;^* but in this connection should 
be noted the holdings, stated in § 828, as to the 
scope of the employee’s authority as affecting the 


6*. Tex.—Baker ▼. Cobb, Civ.App., 
221 S.W. 314. 

65- SC—Polatty v. Charleston, etc.. 
R. Co, 45 SB. 932, 67 S C. 391, 
100 Axn.S.lL 750 

Utah.—Morgan v. Oregon Short Line 
R. Co. 74 P. 523. 27 Utah 92. 
Vomig' lioy ozdexed off moving street 
car 

(1) Where the conductor of a 
street railway car orders a young 
trespa-smg boy off the car and he is 
discoveteu by the motonnan to be in 
a position of peril on the steps, the 
failure of the motorman to stop the 
car or draw the boy back constitutes 
negligence.—Quirk v. Metropolitan 
St. Ry. Co, 210 SW. 106, 200 Mo.App. I 
593, certiorari quashed State ex reL 
Metropolitan St. Ry. Co. v. BUison, 
Sup., 224 SW. 820. 

(2) In such a case the carrier is 
liable for injuries received by the 
boy if he slips under the wheels 
m attempting to aJight while the 
car is still in motion.—Quirk v. Met¬ 
ropolitan St. Ry. Co., 210 S.W. 103, 
200 Mo^p. 585. 

66L Tex.—^Texas, etc., R. Co. v. 
Mother. 24 S.W. 79, 5 Tex.CivJlpp. 
87. 

Via-—Chesapeake, etc., R. Co. v An¬ 
derson, 25 S.BL 947. 93 Va. 650. 

07- Ky.—Blmois Cent. R. Co, v. Mc¬ 
Manus, 67 SW- 1000. 24 Ry-Ij. 81. 

6Ri Tex.—St. Liouis, R & M Ry. 
Co. V. Zamora, Civ.App., 110 S.W. 
2d 1242. 

69l IlL—Cohen v. Cleveland, CL & St. 

L. Ry. Co, 197 IlLApp. 88. 

10 C J. p 757 note 22. 

70- La.—^Johnson v- New Orleans 


Oreat Northern Ry. Co, 75 So 731, 
141 La. 807. 

71- N J —-Bottstem v. Bne R. Co, 
87 A. 94, 84 N J.Law 404 

72- Cal—Galloway v. United Rail¬ 
roads of San Francisco, 197 P. 663, 
51 Cai App 575. 

Ga.—^Rossman v Georgia Ry & Pow¬ 
er Co, 91 S.E. 90, 146 Ga. 264, L R 
A1917C 483 

HL—Cohen v. Cleveland, CL & St. Ii. 

Ry Co- 197 IlLApp. 88. 

Mo.—Green v- Umted Rys. Co. of 
St. Louis, 206 SW. 237, 200 Mo 
App 303—Curran v. United Rys. 
Co. of St. Louis, 196 S.W 56. 197 
Mo App. 397. 

N'T.—^r^«;lcer v. Third Ave. R. Co, 
57 N.T.S. 395. 27 Misc. 824. 

Tex.—Samstritano v CteJveston, H. & 
S. A. Ry Co, Civ»App,, 230 SW 
1049, di^issed for want of juris¬ 
diction. 

Va.—Virginia Electric & Power Co. v. 

Brown, 144 SJE. 708, 151 Va. 686 
10 C.J p 757 note 21. 

Xmpozfe of 'Ejected” 

The word "eaected," as applied to 
the ejection of passengers, impoits 
the idea of being forcibly expelled 
or thrust from the tram —Louisville, 
etc., R. Co V. Ogles. 83 SJBL 681. 

1142 Ga. 720. 

1 73, XJ.S.—Pendleton v. Winsiey, C C 
RL. 19 FCasNo.l0 922, 3 Cliff 4 i 6 
Ala.— Bi rmingham xaectnc Co v 
Maze. 166 So 50, 231 Ala. 539— 
Bates V. Birmingham Ry, Light A 
Power Co., 82 So 14, 203 Ala 54 
CaL—Galloway v. United Railroads 
of San PTancisco, 197 P. 663, 51 
Cal-App. 575 

Ga.—RossTnsii V. Georgia Ry & Pow- 
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er Co.. 91 S.E. 90, 146 Ga. 264 L.R 
A.1917C 483. 

Ill—Cohen v. Cleveland. C. & st. K 
By. Co, 197 IlLApp. 88. 

Ky,—Louisville & N. Ry. Co. v. Cop¬ 
ley. 197 SW 648. 177 Ky. 171. 

La.—Lichtenstein v. New Orleans Ry. 
& Light Co., 103 So. 769, 158 La. 
284. 

Mass—Ramsden v. Boston A A. R. 
Co. 104 117 , 6 Am.R. 200— 

Holmes v. Wakefield, 12 Allen 580. 
90 AtplD. 17L 

Mmn—Carpenter ▼. Minneapolis, St. 
P, R. & D. Electnc Traction Co, 
157 NW. 902, 133 Mjnn 46. 

Mo.—Green v. Umted Rys. Co. of St. 
Louis, 206 S.W. 237, 200 MoAlPp. 
303 

10 aj. p 758 note 24. 

Liability for willful, wanton, reck¬ 
less, or malicious ^cts of employees 
in ejecting see mfra { 828 b. 

In anforcang a reasonahle r^rala- 
tion providmg for the expulsion of 
one who fails to produce a transfer 
or pay fare, a earner may not in¬ 
flict OTongs and injuries upon a pas¬ 
senger.—Virgima EUectrlc & Power 
Co. V. Wynne, 141 S.E. 829, 149 Va. 
882. 

Applying foot 

Such an application of force hy a 
street railway conductor as "applying 
his foot to • . . ta female pas¬ 
senger's] posterior part.” held to be 
unjustified, especially when it was 
done as she undertook to alight from 
the car.—^Bates v. Birmingham Ry, 
Light & Power Co., 82 So. 14, 203 Ala. 
54. 

Taking hold of p*vr-mger before 
stopping train 

A conductor who takes hold of a 
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carrier's liabiKty. Tfaiis a carrier may be held 
liable for an assault by its employee on a pas¬ 
senger,^^ unless the assault is incited by the pas¬ 
senger’s violence or aggressive conduct but in¬ 
decent, insulting, and provoking language, unac¬ 
companied by threats or violence, does not justify 
an assault by an employee.^® 

The amount of force that may be used in an 
ejection may depend on the resistance offered 
but the courts will not weigh with exact nicety the 
amount of force necessary to overcome the re¬ 
sistance.^* 

Persons not passengers; trespassers, A carrier 
is entitled to use such force or show of violence 
as is reasonably necessary, having regard to the 
attendant circumstances, to accomplish the ejection 
of a trespasser;^* but, as a passenger relationship 
need not exist in order to create liabihty on the 
part of a carrier,** the rule, subject to qualifications 
as to the scope of the employee’s authority, infra 
§ 828, is that no unnecessary force may be used 
in ejecting even a person, including a trespasser. 


who is not a passenger, and that the carrier is 
liable for injuries received as a result of the use 
of unnecessary force in effecting the removal of 
such person,*^ or for a wrongful assault upon 
him.** 

AntievpaUng resistance; assistance by police. If 
a passenger gives the conductor to understand that 
he will resist ejection, the conductor is justified in 
using force in putting him off, especially after 
having repeatedly told him that he must pay his 
fare or get off.** 

When a conductor has a right to eject a person, 
he may call in a police officer to eject him,*^ as 
where there is reason to anticipate resistance by 
a trespasser,** and the officer may use necessary 
force to eject*® In such a case the police have 
been held to act as agents of the carrier, so that 
the latter is liable for any excessive force used 
by them-*7 

h. Resistance 

Generally a passenger may resist a wrongful ejection 
and recover for injuries received while doing so; but 


female passengei^. before stoppine 
the train, for the avowed purpose 
of ejecting her for failure to pay 
a sufficient fare, renders the com¬ 
pany liable because of the use of 
unnecessary force.—Brings v. laisk. 
BfoApp., 190 S.W 380. 
niahility for m treatmAnt 
Tenn.—Springer Transp. Co v. Smith, 
1 S.W. 280. 16 Lea 498. 

Although a could have 

prevented his ejection by paying 
the extra charge d^^maTided, he may 
complain of an election with violence I 
and unnecessary force and In a | 
Tn^Tiner humiliating to him before | 
a car full of other passengers.— 
McNairy v Norfolk ft W. R. Co., 90 
S.E. 497, 172 N.C 505 

74. Mass—^Bryant v. Bicdi, 106 Mass 
180, 8 AnuR. 311. affirmed 21 WalL, 
US 41. 22 ImJEA. 476. 

Mo—^Malecek v. Tower Grove; etc., 
R. Co., 57 Mo. 17- 
10 C.J. p 758 note 24 [e]. 

75. Ga.—City Mectrlc R. Co v 
Shropshire. 28 S EL 508, 101 6a 
33. 

Mo —Garrett v. St- Louis Transit 
Co, 118 SW. 68, 219 Mo. 65, 16 
Ann Gas. 67S. 

10 C.J. p 757 note 21 fcj, p 759 note 
28. 

7fi. Aik.—Little Rock R, etc., Co v 
Bracy, 166 SW. 450, 111 Ark. 613. 
NT—Weber v. Brooklyn, etc., R Co, 
62 N.TS 1, 47 AppUiv 306 

77. Wash.—^E:irk v. Seattle Electric 
Co., 108 P. 604, 58 Wash. 283, 31 
LlR.A..NS, 991. 


10 C.J. p 757 note 21, p 758 note 24 
[b]—52 CJ. p 637 note 36 
78. U.S—Rail V. Memphis, etc, B. 

Co. C C Tenn., 15 P. 57. 

10 C-J p 757 note 21 Cb], p 761 note 
17 taj. 

78. Tex —Samaritano v. Galveston, 
H. & S. A. Ry. Oo.. CivApp., 230 
S-W 1049, dis»m*5*ied for want of! 
jurisdiction. I 

52 CLJ. p 637 note 36. 

80. CaL—Gkaioway v United Rail¬ 
roads of San Francisco, 197 P 663, 
666 , 51 CaLApp. 575. 

10 C.J. p 758 note 26 

**It IS the duty of every one, 
whether he is a motorman on the 
street car or not. to refrain from 
committing any assault upon any 
person, whether such i>erson be a 
passenger or not ”—Galloway v. 
United Railroads of San Francisco, 
supra. 

81. Ky—Louisville & N Ry. Co v. 
Copley, 197 S.W. 648, 177 Ky 171 
—Louisville & N R. Co. v. Ash¬ 
ley, 183 SW 921, 169 Ky. 330, L. 
R.A. 1916E 763. 

10 CLJ p 757 note 16 [aj, p 758 notes 
24, 26—62 ax p 638 note 51. 

188. CaL—Galloway v. United Bail- 
I roads of San Francisco, 197 P. 663 
51 CaLApp 575. 

But lilizowuig rocks at a minor 
' trespasser while on top of a coach, 

' and firing a shot in the air for the 
I purpose of scaring him, has been 
; held not to show an unlawful assault 
in ac^mplisbmg his ejection—Sa- 
[mantano v. Gralveston, £L ft SL A. 
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Ry. Co-, Tex-CivALpp., 230 SW 1049, 
di<tmi«:«ted for want of jurisdiction. 

83- —McGairy v. Holyoke SL 

R. Co., 65 N.E. 45, 182 Mass. 123 

84. La.—Ijichtenstem v New Or¬ 
leans Ry ft Light Co, 103 So. 769, 
770. 158 La. 284. 

Right to arrest or detain passenger 
see infra § 827. 

‘'What a conductor may do him¬ 
self m this respect he may cause 
to be done by an officer of the law.” 
—Lichtenstein v. New Orleans Ry. 
ft Light Co. supra. 

85. U.S—^Texas, etc., R. Co. v Die- 
fenbach, Tex., 167 F. 39, 92 aOA. 
501 

Tex.—Houston, etc., R. Co, v. Ritter, 
41 S-W. 753, 16 Tex-Civ-App. 482. 
10 C.X p 759 note 30. 

8 S. Tex.—Houston, etc., R. Co. v. 
Ritter, supra. 

87- U.S—Texas, etc., R. Co v IMe- 
fenbacb, Tex., 167 F. 39, 92 aC-A. 
501. 

Ejectioa from waltiiig room 
Tex.—Texas Midlhnd R Co v. Ger- 
aldon. 117 S.W. 1004. 54 Tex.Civ. 
App 71. 

Wash.—Whitlock v. Northern Pac. R. 

Co, 109 P. 188 59 Wash. 15 
10 C J p 759 note 32. 

Xfistreatmevt in. arrest 

Where a passenger's misconduct 
justified his arrest the carrier was 
held not liable for his mistreatment 
by police officers who were arrest¬ 
ing bun at the request of the con¬ 
ductor—Carver v. Carolma, etc., R. 
Co., 35 S.E. 293, 165 N C. 204. 



§ 824 


CABBIEBS 


13 C.J.S. 


he should not resist a lawful ejection, and if he does 
he cannot recover for injuries received, unless re¬ 
sistance IS necessary for defense against injury, or the 
force applied In ejecting is unreasonable^ unnecessary, 
wanton, or malicious. 

Although there is authority indicating the con- 
trary,SS generally, a person who is rightfully on the 
vehicle of a carrier may resist a wrongful ejection 
therefrom*^ to a reasonable extent,^® or to such 
an extent as may be necessary to make it appear 
that he is being ejected by compulsion and against 
his will,®^ so long as the resistance does not amount 
to a criTninal disturbance of the peace.®^ Similar¬ 
ly, where the carrier’s employees, without authori¬ 
ty, attempt to eject a person in an improper manrier 
or at an improper place, he may resist to such an 
extent as is necessary to maititain his rights.®® 

On the other hand, if an employee of a carrier 
IS acting lawfully in ejecting a person, as where 
the latter is violating a reasonable rule or r^^ula- 
tion of the company, then the ejected person has 
no right to resist, but should peaceably leave the 


vehicle upon request.®^ The question whether an 
ejection is or is not lawful is determined by the 
principles stated in §§ 806-823 supra. 

Resistance to increase or decrease damages. Re¬ 
sistance otherwise improper is not justified by the 
ejected person’s purpose of increaring the damages 
which he may recover;®® but one need not submit 
to a wrongful ejection in order to economize the 
damages.®® 

Injuries during ejection. A passenger rightfully 
subject to ejection,®^ or a trespasser,®® who resists 
a conductor’s attempt to expel him is not entitled 
to damages for injuries received during the ejec- 
don, unless resistance is necessaiy for defense 
agamst impending personal injury,®® or unless the 
force applied in ejecting him is tmreasonable or 
unnecessary,^ or willful or wanton, or malicious.* 
On the other hand, a carrier is liable for injuries 
received by one while resisting an unlawful ejec¬ 
tion.® 


8 & m.—Chicag^o Union Tract. Co. v. 
Brethauer. 125 IlLApp. 204, affirm¬ 
ed 79 NJE. 287. 223 IlL 521—Schae¬ 
fer V. North Chicago St. R. Co, 82 
llLApp. 473—Chicago, etc., R. Co. 
V. Wilson. 23 niA^pp. 63. 

89u U.S—New York, etc., R Co. v. 
Winter, Mass., 12 &CL 356, 143 U. 
S. 60, 36 I^d. 71. 

10 C.J. p 760 note 43, p 762 note 48. 
90L U S —Brown ▼. Memphis St C- 
R Co., aaTenn.. 7 F. 51. 

Ind.—liouisville, etc., R Co. v. Wolfe, 
27 NR 606, 128 Ind. 347, 25 Am. 
SJ3L 436. 

91- U-S—New York; etc., R Co. ▼- 
Winter. Msisr. 12 S.Ct. 356, 143 
U.S. 60, 73. 36 I..Ed. 71. 

10 C.J. p 760 note 44. 

92. Iowa—RUsworth ▼. Chicago, 
etc., R Co, 63 N-W. 584, 95 Iowa 
98, 29 T R A_ 173. 

93L Ind.—IhdiATiapolis Tract., etc., I 
Co. V- Bockman, 96 NJE. 970, 49 
Ind.App. 143. 

16 CLJ. p 760 note 45, 

9A. n.S—Hall V. Memphis, etc., R 
Co, C-CLTenn., 15 F. 57. 

Cal.—Wnght v. California Cent. R 
Co., 20 F 740, 78 Cal. 360. 

Conn,—Norton v. Consolidated R Co., 
63 A. 1087, 79 Conn. 109, 118 Am, 
RR 132. 6 Aim.Cas. 943. 

HL—Kiley ▼. Chicago City R Co., 
59 N.K 794. 189 HI. 384, 82 Am.S. 
R 460, 52 1J.R.A. 626—^Tllmois Cent. 
R Co. V. Louthan, 80 HLApp. 579. 
Kan.—Atchison, etc., R Co. v. Gants, 
17 P. 54, 38 Kan. 608, 5 Am.&R 
780. 

N.T —Monnier v. New York Cent., 
etc., R Co. 67 N-E. 569, 175 NY. 
281, 96 Ain.S.R 619, 62 RRA. 357, 


reversing 75 NT.S. 521, 70 App 
Hiv. 405—^Taylor v. Nassau EJlec- 
tne R Co.. 53 NYS. 5. 32 App.Div. 
486. 

Or.—Peabody v. Oregon R, etc., Co, 
26 P- 1053, 21 Or. 121. 12 RRA. 
823. 

Wash.—Iioy v. Northern Paa R Co., 
122 P. 372. €8 Wash, 33. 

95. ..US.—Hall V- Memphis, etc., R 
Co., CLCLTenn.. 15 F. 57. 

Wash.—Irtjy v. Northern Pac. Ry Co., 
122 P. 372, 68 Wash. 33. 

10 aj. p 761 note 47 [dj. 

Aggravation, mitigation, and reduc¬ 
tion of flainages generally see in¬ 
fra i 852. 

96L Iowa.—-Mlsworth v. Chicago, 
etc., R Co.. 63 N.W. 584, 95 Iowa 
98. 29 RRA. 173. 

97- HL—Kiley v. Chicago City R 
Co., 59 N.E. 794, 189 IR 384, 82 Am. 
S.R 460, 52 IbRA. 626—-Devine v. 
Chicago City R Co., 141 IlLApp. 
583, affirmed 86 N.EL 689, 237 HL 
278—Chicago Union Tract. Co. v. 
Brethauer, 125 IlLApp. 204, affirm¬ 
ed 79 N,E. 287, 223 DL 521—Chi¬ 
cago, etc., R Co. V. 83 

IlLApp. 421—Hlmois Cent. R Co- 
V. Liouthan, 80 HLApp. 579—North 
Chicago St. R Co. v. Olds, 40 HL 
App. 421—Chicago, etc., R Co. v. 
Wilson. 23 IlLApp. 63. 

Mo.—Randell v. Chicago, etc., R Co., 
76 SW. 493, 102 MoA.pp. 342, 

N.Y.—Taylor v. Nassau Flectnc R 
Co.. 53 NY.S. 6, 32 AppJDiv. 486. 

Or.—Peabody v Oregon R, etc, Co., 
26 P. 1053, 21 Or. 121, 12 HR A. 
823. 

10 C J. p 761 note 47 CU- 

9& HL—North’Chicago St. R Co 
V. Olds;, 40 HLApp. 421. 
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Kan.—Atchison, etc., R Co. v. Brown, 
42 P. 588, 2 K»ti App. 604- 

99. U.S.—Hall V. Memphis, etc., 
R Co.. CLaTenn., 15 F. 57. 

I*--i«tS]ilf a dangerons ejection 
from a moving train does not con¬ 
stitute n^ligence defeatmg a recov¬ 
ery for death resulting from such 
ejection.—-English v. Delaware, etc. 
Canal Co.. 66 N.Y. 454, 23 AnuR 69— 
Sanford ▼. Eighth Ave. R Co., 23 N. 
Y. 343, 80 Am.D. 286. 

ISirorCs to cdlng to U to prevent 
falling under the wheels cannot be 
considered as a resistance hy a tres¬ 
passer to those attempting to re¬ 
move him whUe the tram is in mo- 
Uon.—Southern R Co. ▼. Shaw, Ga., 
86 F. 865, 31 C.CLA. 70. 

1. HL—-Devine v. Chicago City R 
Co., 141 IlLApp. 683. affirmed 86 
N.E 689. 237 HL 278—Chicago Un¬ 
ion Tract. Co. v. Brethauer, 125 
Ul.App. 204^ affirmed 79 N.E. 287. 
223 HL 521—North Chicago St. R 
Go. V. Olds, 40 HLApp. 421. 

2- HI—^niinois Cent. R Co. v. Ijou- 
than, 30 IlLApp. 579—Chicago, etc., 
R Co. V. Wilson, 23 HIAlPP. 63. 
EiazL—Atcdiison, etc., R Co. v. Brown, 
42 P. 588. 2 K»ti App. 604. 

Mo—Rand^ v. Chicago, etc., R Co., 
76 SW. 493, 102 MoA^pp. 342. 

Or.—Peabody v. Oregon R, etc, Co. 
26 P. 1053. 21 Or. 121. 12 HR A 
823. 

Liability for willfnl, wanton, or ma¬ 
licious acts of employees in gen¬ 
eral see mfra § 828 b. 

3. Ind.—Louisville, etc., R Co. v. 
Wolfe. 27 N.B. 606, 128 Ind. 347, 
25 AnuS R 436. 

Iowa.—Ellsworth v. Chicago, etc., R 
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§ 825- Return of Fare or Ticket 

While the conduct of the passenger leading to his 
ejection may under some circumstances be such as to 
forfeit his rights in any sum paid by him for transpor¬ 
tation, ordinarily the carrier cannot eject a passenger and 
retain a fare paid by him in excess of the proper fare 
to the place of ejection. 

In general, a carrier which has accepted money 
in payment of fare or for the purchase of a ticket 
cannot eject the passenger for failure to pay a 
proper fare, without returning to him the amount 
paid after deducting the proper fare to the place 
of ejection.^ This rule has been applied where the 
ejection is because of a refusal of the passenger 
to pay an extra sum demanded because of not hav¬ 
ing purchased a ticket before getting on the train,® 
or where a passenger is ejected for riding on the 
platform of a car although there was no room in¬ 
side, where his fare has been accepted or his ticket 
retained,® or where a ticket is refused when pre¬ 
sented after a stop-over on the ground that it has 
expired-^ So, where a passenger who has paid 
full fare is accompanying a child and is ejected for 
failure to pay an additional fare demanded for the 
child, his own fare or the unearned part thereof, 
after deductmg the fare of himself and the child to 
the place of ejection, must he returned.* A pas¬ 
senger who is ejected because he is too ill to com¬ 
plete the journey,® or because he is intoxicated 


and gfuilty of disorderly conduct,^® has been held 
to be entitled to have retumed to him the unearned 
portion of his fare. 

The conductor has the right to retain out of the 
money paid by the passenger the proper fare for 
transporting him to the place where he is ejected,!^ 
even though the passenger had no desire and ex¬ 
pressed no intention to secure transportation to that 
place.i® 

On the other hand, it has been held that failure 
to comply with a reasonable regulation results in 
a forfeiture of the full amount paid for the tick¬ 
et,^® and that a passenger who has surrendered 
a ticket which is void and worthless because the 
time limit has expired is not wrongfully ejected, 
even though the conductor improperly retails the 
worthless ticket, at least where such passenger did 
not promise to pay fare on the condition that the 
ticket be returned.A passenger who is ejected 
from an extra fare car on his refusal to pay the 
extra fare is not entitled to the return of his ticket 
when he is invited to ride in a car for which he 
has paid transportation.^® 

Time and necessity for tender^ A tender of the 
unearned portion of the fare, where a passenger 
is entitled to the same, may be at any tune up to 
the time of ejectionbut not after ejectionA'^ A 


Co., 63 NW- 684, 95 Iowa 98. 29 
liRA. 173. 

10 C.J. P 760 note 43. 

4. IncL—Brown v. Terre Hant^ I. & 
E. Traction Co., 110 NE. 703. 113 
E.E. 313. 63 IndJLpp. 327. 

10 C.J. p 762 notes 50. 54. 

5- CaL—Bland v. Southern Pac. R. 

Co, 65 CaL 570. 36 AmlL 50 
'M'inn.—Wardwell v. Chicag^o, etc., R. 
Co., 49 NW. 206, 46 514, 24 

AmS.IL 246, 13 I<.RA. 596. 

& N.T—TTphhsi. V. Nassau Electric 
R. Co., 45 N.T.S. 437, 18 AppJJiv 
137- 

7- Me.—BumbsiTn Grand Trunk R. 

Co.. 63 Me. 298, 18 Am.R. 220 
Stop-over 

Where defendant’s ticket a&^t rep¬ 
resented to plaintiff that it was nec¬ 
essary to purchase but one ticket 
to enable hua to pass over the road, 
stopping over mg^ht at an interven- 
iii£' station, and plaintiff purchased 
a tK^et. payiner the fare dAmanded 
for the whole distance the oonduo 
tor, bavins been informed of the 
representations of the ticket agrent, 
was not authorized to ^pel plain¬ 
tiff from the tram on refusing the 
ticket on the second day on the 
ground that it was indorsed, "Good 
for this day only.” without first of-| 
fering to return the excessive fare I 


paid or to deduct It from the fare 
demsTided, although the rules of the 
company prohibited passengers from 
stopping over on such tickets.—^Bum- 
ham V. Grand Trunk B. Co., 63 Me 
298. 18 Ain.R. 220. 

8 . Ky.—liouisville & N. B. Co. v. 
Watson, 255 SW. 1056, 201 Ey. 
108. 

10 aj. p 762 note 50 CbJ, 

Tender of stop-over check 
Where the ticket is such that a 
stop-over may be had thereon, the 
conductor may tender a stop-over 
check instead of money, but to retam 
the ticket and eject the parties from 
the tram renders the company lia¬ 
ble m dfiTnaces-—Xjake Shores etc., 
R Co V. Omdorfi^ 46 NE 447, 55 
Ohio St. 589. 60 Am.SB. 716, 38 R 
BA. 140. 

a. Ky .—Casteel v- American Air¬ 
ways. 88 S.W.2d 976. 261 Ey. 818 

do. Ind—Baltimore^ etc. R. Co. v. 
McDonald. 68 Ind. 316 
llhder a statute authorizing the 
I ejection of an intoxicated passenger, 
the conductor may, after tendering 
him such "proportion of the fare he 
has paid, as the distance he thaTi is 
from the place to which he baa paid 
his fare bears to the whole distance 
for which he has paid his fare,” re¬ 
move such a passenger from the 
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train.—Baltimore, etc., R. Co. v. Mc¬ 
Donald, 68 Ind. 316. 

11- Ky—Iiouisville & N. R. Co. v. 
Watson, 255 S.W. 1056, 201 Ey. 
108 

10 aj- p 762 note 53. 

12 . Minn.—Wardwell v. Chicago, 
etc, R. Co, 49 N.W. 206, 46 Mmn. 
514, 24 AjblSR. 246, 13 LILA, 596, 
overruling on this point Du Lau- 
rans v. First Div. St. Paul, etc., R. 
Co., 15 Minn. 49. 2 Am R. 102. 

10 C.J p 762 note 53. 

la Iowa.—Gregory v, Chicago, etc, 
B Co., 69 N.W 532, 100 Iowa 345. 
Buie pzohifaitixig dogs in a coach 
Iowa—Gregory v. Chicago, etc, E. 

Co.. 69 NW. 532, 100 Iowa 345. 

14 Cal.—^EQLliott v. Southern Pac R 
Co.. 79 P. 420. 145 CaL 441, 68 L.R. 
A. 393. 

15- CaL—Wnght v. Central R. Co, 
20 P 740, 78 CaL 360. 

IGL Ky .—Louisville & N. R Co v 
I Watson, 255 S.W. 1056, 201 Ky 108. 
17- CaL—Bland v. Southern Pac. K. 

Co, 55 CaL 570. 36 AmR 50 
Mmn.—Wardwell v. Chicago, etc, R. 
Co., 49 N.W, 206, 46 Mmn 514. 24 
AmS-R. 246, 13 LRA. 596. 

A dv^ to oazxy the passenger Is 
reImposed on the railroad when the 
passenger maJ^es a tender of the full 
amoiiut after ejection.—Bland v. 



§ 826 


CARBIEES 


13 CJ.S. 


conductor is not required to make an actual tender 
of the return fare until a time just preceding the 
ejection, and, if a passenger voluntarily leaves the 
tram in the absence of and without the knowledge 
of the conductor, he waives the necessity of such 
a tender.^® 

§ 826. Readmi^ision after Sjeclion 

A passenger who has been ejected for nonpayment 
of fare at a point other than a regular stopping place is 
not entitled to rednter the train on a tender of the fare 
nor, where he has been ejected at a regular stopping 
plac^e, on tender of the fare from such place to his desti¬ 
nation. One who has been wrongfully ejected is en¬ 
titled to reenter on tender of the fare. 

As a general rule the carrier is not required to 
permit a passenger who has been rightfully ejected 
to reenter its train so, where a passenger has 
been rightfully ejected at a place other than a r^- 
ular station or stopping place because of his failure 
or refusal to produce a proper ticket or to pay his 
fare, he is not entitled to reenter the train on a 
tender of the required fare,^® Where he has been 
ejected at a regular stopping place, he is not as a 
rule regarded as having a right to re&iter the same 


train on a tender of a ticket or the fare from the 
point of ejection to his destination, and he must 
tender the full fare from the point where he first 
boarded the train to his destiiiation;^! and this 
is true, although he purchases a ticket from the 
station of ejection to that of his destination and at¬ 
tempts to hoard the train in good faith and belief 
of his legal rights .^2 Further, even in case of a 
tender of the full fare, it has been intimated that 
the carrier is under no further duty to transport 
the passenger on the same train.^^ Qn the other 
hand, if a passenger hoards a train in good faith, 
believing that his ticket entitles him to ride to his 
destination, and is ejected at an intermediate sta¬ 
tion, he may at sudi station purchase a ticket to 
his destination and board the same train with a 
nght to be carried thereon,^* although he cannot 
do so if his refusal to pay fare before his original 
ejection was any part of a scheme to obtain trans¬ 
portation for less than the regular rate.25 So, 
where a passenger has quietly submitted to expul¬ 
sion from a train after a dispute as to the route 
over which his ticket entitled him to be carried, 
he is entitled to be carried to his* destination on the 


Southern Fac. R. Co.. 55 Cal. 570. 30; 
AxolR. 50 

XBjectioiL fox violation of a reasonable 
xule 

One who is ejected for violation of 
a reasonable role requirsni: a permit 
to nde on a freight tram is not dam¬ 
aged by the ejection, even though 
the fare is not retomed to him until 
after the ejection, there having been 
no previous demand by the passen¬ 
ger for the return of the fare—RUis 
V. Houston, etc., R. Co., 70 S-W. 114, 
30 Tex-CivAppw 172. 

18. Ky.—liouisville ft H. R. Co. v. 
Watson. 255 S W. 1056. 201 Ky. 108. 
A conductoz Is entitled to an op¬ 
portunity to perform the condition 
precedent to the exercise of his nght 
to eject-—^Louisville & N R. Co v. 
Watson, 255 S.W. 1056, 201 Ky. 108. 
Specific coinmsutd 

Where the conductor has given the 
passenger a specific command to 
leave the train at a certain place, 
then no further notice to him is nec¬ 
essary in order to place the burden 
on him to make the tender before 
such passenger leaves.—Louisville ft 
H. R. Oo. v. Watson. 255 S.W. 1056, 
201 l£y 108. 

19. SC.—-Phillips V. Atlantic Coast 
Line R Co, 73 S E. 75, 90 S.C. 187, 
38 LRJL,]SrS., 1151. Aim.Cas.l913C 
1244 

Tex—Fleck v. Missouri, K ft T. Ry. 
Co. of Texas, GivJLpp, 191 S.W- 
3S6 

Violation of rules 

Where a passenger has been eject-{ 


ed because he has violated valid 
rules of the company, he cannot de¬ 
mand as a matter of nght, even upon : 
complying with the rule violated, to | 
be taken back at once unless he is 
put off at a regular stopping station 
and unless at least he then and there 
obtams a ticket or tenders his fare. 
—-Nelson v. Long Tsiaud R. Co., 7 
Hun. N.T.. 140. 

'Willful refusal to pay fare 

While at common law a carrier 
must accept passengers who present 
thems^ves m a proper manner, and 
are ready and willmg to comply with 
the reasonable rules of the company, 
the earner may enforce a reasonable 
rule preventing a passenger who has 
willfully refused to pay his fare and 
provoked ejection from rebntering the 
train from which he was ejected.— 
Phillips V. Atlantic Coast Line R. 
Co, 73 SB. 76, 90 SC 187, 38 LRA.. 
N.S., 1151, AnnCas.l913C 1244. 

A statute which maims it the duty 
of a earner to stop at advertised sta^ 
tions a sufficient tune for receivmg 
and letting off passengers refers 
merely to passengers beginning ©r 
ending pass;>ge at such stations, and 
cannot be construed as requiring a 
earner to receive as a passenger one 
who had been ejected for misconduct 
affording ground for ejection from 
the tram which he is seeking to re¬ 
enter—Phillips V. Atlantic Coast 
Line R. Co. 73 SJES. 75. 90 S.a 187, 
38 TwR A .N S., 1151, Ann.Cas.l913C 
1244. 

aik Conn.—Crocker v. New I^ondon, 
etc;, R. Go., 24 Conn. 249. ] 
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Ga—Foskey v. Wnghtsville & T. R 
Co.. 92 S E- 34, 19 Ga.App 670. 

Mass—O’Bnen v. Boston, etc, R 
Co., 15 Gray 20, 77 Ain.I>. 347. 
N.C—Pickens v. Richmond, etc, R 
Co, 10 S.IL 556, 104 N.C. 312 
Va.—Mangum v. Norfolk ft W. Ry 
Co, 99 S.B. 686. 125 Va. 244, 6 A. 
LR. 346 

10 C J p 751 note 65. 

Tender or payment of fare to avoid 
ejection after steps have been tak¬ 
en to eject a passenger see supra 
9 812 b. 

21- Ga,—Foskey v. Wrightsville & 
T R. Co., 92 S.BL 34. 19 Ga.App 
670. 

N.C.—Pickens v. Richmond, etc.. R 
Co.. 10 S R 556. 104 N.CL 312. 

10 C.J. p 752 note 76. 

ITiider au ArVansiv statute^ one 
found without pass or ticket may be 
ejected where he refuses to pay fare 
from the point of embarkation to his 
destination, although he tenders his 
fare from the point where the train 
then is to his destination—Chicago 
etc., R, Co. V. Watkins, 175 S W. 1157, 
117 Ark. 488, L.R.A1915B 311. 

25L Iowa—Stone v. Chicago ft N. W 
R Co., 47 Iowa 82, 29 AmR. 453 

2^ Ga.—Coyle v. Southern R. Co., 
37 SJEU 163. 112 Ga. 121. 

24. N.H.—-Whittemore v. Boston, 
etc., R. Co, 83 A 125. 76 N.H. 388. 
NT.—Ward v. New Tork Cent, etc., 
R. Co. 9 N.T.S. 377, 56 Hun 268. 

28. N H.—Whittemore v. Boston, 
, etc., R. Co.. 83 A 125, 76 NH 3SS. 
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same train after he has offered to pay his fare.26 
Where a passenger has been wiOugfulIy ejected at 
a station, he does not forfeit his right to re«iter 
the train and to proceed as a passenger on the pay¬ 
ment of fare.^7 Further, one who has been ille¬ 
gally ejected from a tram does not lose his rights 
as a passenger and has the right to reenter it, 
although not put off at a regular station, and to 
continue his journey on tender of the regular fare 
from the point at which he boarded the train to his 
destination and it has been held that a passenger 
who IS wrongfully ejected has a right to reenter, 
atiH if, in his endeavor so to do, he receives an in¬ 
jury, he may recover therefor unless there was on 
his part a want of reasonable care or prudence 
which produced or essentially contributed to pro¬ 
duce such injury.*^ 

Reentry to procure fare, A passenger who has 
been given an opportunity to procure money to pay 
his fare before he is ejected either at a station or 
at a place other than a station at which the train 
IS stopped for the purpose of ejecting him has no 
right to demand that he he allowed to reenter the 
tram for the purpose of procuring money to pay his 
fare,®® although, where he has been given no op- 
portumty before ejection to procure money to pay 
his fare from a friend who is on the train with him; 
his request to reenter the train to procure the mon¬ 
ey has been held to be improperly refused.®^ 


§ 827. Right to Arrest or Detain Passenger 

In the absence of a statutory authority the carrier 
has no right to arrest or detain a passenger, but may do 
so under statutory authority. 

The carrier, in the absence of statutory authori¬ 
ty, has no right to cause the arrest of a passenger 
ejeerted for nonpayment of fare,®® nor to detain 
or imprison him,®® and, if the ejection for refusal 
to pay fare is illegal, the subsequent arrest and de¬ 
tention of a passenger is, of course, wrongfuL®^ 

However, under some statutes a railroad conduc¬ 
tor is authorized to act as a peace officer, and may 
arrest a passenger if he has reasonable ground for 
beheving him intoxicated,®^ even though it may 
afterward appear that he was not intoxicated,®® or 
if the passenger fraudulently evades, or attempts to 
evade, the payment of fare, or refuses to pay 
fare.®^ 

§ 828- Liability for Wrongful Ejection 

a. Acts of employees or agents gener¬ 

ally 

b. Willful, wanton, recJdess, or mali- 

cnous acts 

c Liability for acts subsequent to ejec¬ 
tion 

a. Acts of Employees or Agents Generally 

Generally the carrier is liable for the acts of its serv- 


26i. Ky.—Ijonisville, eta« R- Co v. 
Breckenndge, 34 S.W. 702, 99 
1, 17 Kyli 1303. 

27. Tenn.—C!h.octaw, etc., R. Co v. 
mu, 75 S.W. 903, 110 Tenu. 396. 

A employee^ wliose ejec¬ 

tion. was wxonfffiil because made 
without a demand for fare, could re^ 
enter the train on a tender of the 
amount necessary to take him from 
the pomt of election to his destina¬ 
tion.—Choctaw, etc., R Co. v- Hill, 
75 S.W. 963, 110 Tenn. 396. 
aSL Va.—Manirum v. Horfolk & W 
Ry. Co. 99 S.EL 686, 125 Va. 244, 5 
Al^R 346. 

29. Conn.—Crocker v. Hew Liondon, 
etc.. R. Co., 24 Conn. 249. 

30. Tex.—Fleck v. Missouri. K. & T. 
Ry. Co. of Texas^ Civ.App, 191 S 
W. 386 

31- Tex.—Gult a & S. F. Ry. Co 
▼. Bunn, 95 S.W- 640, 41 Tex Civ. 
App. 503. 

32. Ark.—Ft. Smith & Van Buren 
Hist. V. Kidd, 241 S.W. 374, 153 
Ark. 489. 

Carrier's liability for passen^rer's 
wrongful arrest or detention caus¬ 
ed by act of agent or employee see 
C J.S. title False Imprisonment S 
40, also 25 G.J. p 607 note 44r-p 510 
note 73. 


33. H.T —Lynch v. MetxupoUtan EL 
R. Co., 90 hLY. 77, 43 Am R 141 

Tex.—San Antonio, etc., R Co. v- 
Happier, Civ.App., 141 SW. 564. 

10 CJ. p 762 notes 59, 60. 

IiiaTiility for faze^ a debt 
A earner may not detain or im¬ 
prison a passenger who, after the 
tnp IS completed, is unable to pro¬ 
duce his ticket, as the charge for 
carnage is a debt which must be 
enforced by the same remedies that 
any creditor has against his debtor. 
—Lynch v. Mietropolitan BL R Co., 
90 HY. 77, 43 ArnR 141. 

Xriability not depAndMt on negligence 
The liability of a carrier for the 
miscondnet of its agent at a station 
in conflniTig in the station room a 
passenger ejected from the tram for 
his failure to pay fare or to produce 
a ticket does not depend on negli¬ 
gence.—San Antonio, etc., R Co v. 
Nappier, Tex.Civ.App, 141 S.W. 564 

34. Pa.—-Richards v. Pennsylvania 
R Co., 70 Pa.Super. 257. 

Va.—Mangum v Kbrfolk & W. Ry. 
Co, 99 SR 686, 125 Va 244, 5 A.L 
R 346. 

Xmpiison'm^t in baggage ear 
Va—Mangum v. Norfolk & W. Ry. 
Co, 99 S.R 686, 125 Va 244, 5 A. I 
L.R 346. 


A passenger’s refusal to converse 
with a conductor on the Question 
of where he had hoarded the train 
and what his destinaUon was, the 
conductor’s Questions bemg directed 
for the purpose of ascerfaiTimg 
whether or not the passenger had 
paid his fare, does not justify the 
arrest of such passenger where it 
was a fact that he had surrendered 
his ticket.—-Richards v- Pennsylvania 
R Co., 70 PaSuper. 257. 

35- • Ark—Memphis, etc., R Co. v, 
TrusselL 183 S W. 981, 122 Ark. 
516—St. Louis, etc-, R Co v. Wa¬ 
ters, 152 SW. 137, 105 Ark 619— 
St. Louis, etc., R Co. v Hudson, 
130 S.W 534, 95 Ark. 506 
Ky—Louisville, etc., R Co. v. Bell 
179 S.W 400, 166 Ky. 400 
10 C.J p 762 note 61. 

Liability of earner for acts of em¬ 
ployee as police officer m general 
see supra § 693. 

3S. Ark.—St. Louis, etc., R Co. v. 
Waters. 152 S.W, 137, 105 Ark. 619 
—St. Louis, etc., R Co v. Hudson, 
130 S.W. 534, 95 Ark. 506. 

STL Masa—Kmlevitz v. Eastern R 
Ccx, 9 N.R 613, 143 Mass 228— 
Beckwith v. Cheshire R Co., 8 N.R 
875, 143 Masa 68. 

10 aj. p 763 note 62, 
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ants or agents In wrongfully ejecting a person from its 
vehicles or waiting rooms when such acts are within the 
course or scope of their employment. 

A earner is generally held liable for the wrong¬ 
ful acts of an employee or agent in ejecting a per¬ 
son from its conveyances^* or waiting rooms*® so 
far as the employee or agent is acting within the 
course or scope of his employment. This is true 
where the employee is acting within the general 
scope of his employment, although his wrongful 
acts were an abuse of his authority and were not 
within the performance of his prescribed duties,^® 
but it has been held that the wrongful act of a spe¬ 
cial agent must have been within his capacity as an 
agent-^^ Where the ejection of a passenger is 
wrongful, the carrier is liable for the acts of its 
servants or agents although the ejection is done 
through an error of judgment,^* and although the 


carrier’s employee acted in good faith,^* and with¬ 
out regard to the care exercised.^^ 

A distinction is sometimes drawn between cases 
relating to the ejection of passengers and those re¬ 
lating to the ejection of trespassers, trader whidi 
it is held that in the case of a passenger it is im¬ 
material whether or not the employee was acting 
within the scope of his employment since the car¬ 
rier must afford protection to its passengers.^* 

Acts of particular employee. Not all employees 
of a carrier will be held to have been acting within 
the scope of their employment in ejecting persons 
from trains or cars.*® Since it is within the scope 
and course of employment of a conductor to de¬ 
termine who is entitled to transportation on his 
train or car, the carrier will be held liable for his 
wrongful acts in ejecting a person therefrom,^^ 


38. 17.S.—Ijonisville & N. IL Go. v. 
Bums, Tenn., 242 F 411, 155 C CL 
A 187. 

N-T. — ^Higgius V. Watervliet Turn¬ 
pike & R. Co., 46 N.Y. 23, 7 Am-R. 
293. 

Pa.—-Weathers v. Pennsylvama R. 

Co, 94 Pa.Super. 60. 

10 aj. p 763 note 67. 

A violatloiL ot ins tr uct i ons does 
not take a servant's act outside the 
scope of his employment.—Higgins v. 
Waterlviet Turnpike & R. Co., 46 N. 
T 23, 7 Am.R. 293. 

Xiahility founded law of agency 
liie liability of a railroad company 
for the improper conduct of its em¬ 
ployees in removing a trespasser 
from its trams or cars is founded on 
the law of agency, and not on the 
duty imposed by law on common car¬ 
riers-—Farber v. Missouri Pac R. 
Co. 22 SW. 631, 116 Mo. 81. 20 li. 
RA. 350. 

38. Ga—Mooneyham v, N^ashville, C. 
& St. Ii. Ry. Co, 126 SJEL 736, 33 
Ga^pp. 406. 

Iowa.—Johnson v. Chicago, R. JL & 
P. R. Co.. 12 NW. 339, 58 Iowa 348. 
10 CJr. p 763 note 69. 

F^c^iiRion of cOlozed person from 
a waiting room set apart for his race. 
—St. Louis Southwestmn R. Co. v. 
Green. 139 SW. 307, 99 Ark. 572. 

Pi-nrengez w^it^ng for train on 
other road 

Where agent in charge of a station 
wrongfully ejects a passenger while 
the latter is waiting for the tram of 
another railroad, the agent is acting 
within the scope of his employment. 
—Johnson v. Chicago, R. L & P. R. 
Co, 12 K.W. 329, 58 Iowa 348. 

Although a carrier is under no 
duty to m^ntain a waiting room, 
where it actually does so a jiassenger 
IS entitled to use it and may recover i 
for the act of an agent in unjustifi-l 


ably ejecting him.—Mooneyham v. 
Nashville, C. A St. L Ry. Co, 126 
S-bi /36, 33 Ga..A.pp_ 406. 

4a. U-S—^Louisville & N R Co. v. 
Bums Tenn, 242 F. 411, 155 CC. 
A. 187—^Pendleton v. Finsiey, CC. 
RL, 19 Fed.Cas.No.10,922, 3 ClifL 
416. 

Tenn.—Springer Transp- Co. v. Smith, 

1 S.W. 280. 16 Lea 498. 

Bnles of esartier 

A passenger's nght to recover can¬ 
not be affected by any rule of the 
carrier prescribing the duties of its 
agents or conductors.—Baltimore & 
O- R. Co. V. Thornton, Va., 188 Fed. 
868 , 110 C-CA. 502. 

41- W.Va.—Clark v. Norfolk & W. 
Ry. Co., 100 S.E 480, 84 W.Va. 626, 
7 A.LJEL 117. 

Specdal agent deputixed by probibt- 
tion officers 

One who is a special agent of a 
carrier does not create liability on 
the company by his act of assisting 
m the expulsion of a passenger when 
he is acting as a deputy prohibition 
officer engaged in seardung the tram 
at the time of his wrongful act, such 
act being outside of his duty to the 
carrier.—Clark v. Norfolk & W. Ry. 
Co., 100 SF 480. 84 W.Va. 526, 7 
A.L.R. 117. 

4fl- N.T.—Rowe v. Brooklyn Heights 
R. Co., 81 N.T.S. 106, 80 App.l>iv. 
477. 

10 CLJ. p 764 note 70. 

43L Ga-—Seaboard Air-Line R. Co. 
V. O'Quin, 52 SEL 427, 124 Ga. 357, 

2 LILA-.N.S. 472. 

10 C.J p 764 note 84. 

Obviating liability for exemplary 
^aanages see infra { 852. 

44, Ark.—St. Jiouis, etc., R. Co. v. 

Osborn, 55 S W. 142, 67 Ark. 399. 
Md —^Maryland, etc, R. Co. v. Ehight, 
89 A. 1091, 122 Md. 576. 
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45^ Tex.—Missouri, etc., IL Co. v 
Brown, CivApp., 135 S.W. 1076. 

10 C J. p 764 note 75 
Removal of trespassers from trains 
generally see C J.S. title Railroads 
§ 930. also 52 C.J. p 641 note TT-p 
642 note 91. 

40. Mo-—Griffin v. K>nsaa City Rys. 
Co., 204 S.W. 826, 199 MoApp. 682 

jk JL c—passezs 

(1) As a general rule, authority or 
duty to remove trespassers from a 
tram or cars is in the employee m 
charge thereof.—Swift v. St. Louis- 
San Francisco R. Co.. MoApp., 15 S 
W.2d 964—52 GJ. p 641 note 77. 

(2) With rei^ect to particular 
trams or cars, authority to eject 
trespassers may be vested m other 
employees, such as the engmeer with 
respect to his engina 

—LouisviUe, etc., R. Co. v. Mc¬ 
Coy, 197 S.W. 801, 177 Ky. 415 
Tex.—Galveston, etc., R. Co. v. Zant- 
zinger, 53 S.W- 379, 93 Tex. 64, 77 
Am-S.R- 829, 47 L.RA. 282, af¬ 
firming, Civ.App, 49 S.W. 677. 

(3) A firemaTi has been held to 
act within the scope of his employ¬ 
ment in compelling a boy to get off a 
freight tram—Chicago, etc, R. Co 
V. Matukas, 147 F 1038, 47 OkL 302, 
L.RA1917C 1066. 

(4) A firemaTi employed to coal the 
engine and do such other incidental 
work m and about the engine and 
tender as is necessary to operate the 
engme has been held to be without 
authority, and to be acting beyond 
the scope of his employment, in leav- 
mg the engine and going back over 
the train to eject a trespasseiv—Illi¬ 
nois Cent. R. Co. v. Green, 94 So. 793. 
130 Miss. 622. 

47. Ala.—LouisviRe A N. R. Co. v. 

Harper. 83 So. 142, 203 Ala. 398 
Mass.—Ramsden v. Boston A A. R. 
Co., 104 Mass. 117. 6 Am.R 200. 



13 C.J.S. 


CARBIEE8 


§ 828 


even thougii in so doing lie is violating instruc¬ 
tions^® or although his act was motivated by per¬ 
sonal spite or ill wilL^® Such liability extends al¬ 
so to the acts of persons employed by the conduc¬ 
tor to assist him in the ejection.®® 

A brakeman on a railroad does not necessarily 
have the authority, m consequence of his general 
employment, to determine who is entitled to trans¬ 
portation, or to eject persons not so entitled, and, 
if he acts without such authority, his acts are not 
chargeable to the carrier but, where it is with¬ 
in the scope of his duty to eject, then for his wrong¬ 
ful or negligent acts the earner is liable, although 
he violates his instructions or the rules of the com¬ 
pany®® In some jurisdictions a brakeman is held 
to have imphed authonty to remove trespassers, by 
virtue of his employment,®® but in others he is 
held to have no such imphed authority, so that his 
authonty must be shown to have been given, or ac¬ 


quiesced in, by the company.®^ Such authority may 
be shown by a custom of brakemen to eject tres¬ 
passers, of which custom the company has, or 
should have, knowledge,®® or by the fact that he 
ha*; been placed in chaige of the train or cars.®® 
A distinction has been made, in regard to a brake- 
man's authonty, between passenger and freight 
trams, a brakeman on a passenger train being held 
under more of a duty to remove trespassers than a 
brakeman on a freight train ,®^ but this distinction 
hais been demed,®® or disregarded.®® A hrakeman's 
authonty to put trespassers off a freight train nec¬ 
essarily mdudes the right to keep them off, and to 
forbid and prevent their getting on again.®® It 
has been held that, even though the conductor is the 
only one authorized to eject a trespasser, the com¬ 
pany is liable for the assault of a brakeman or flag¬ 
man, causing a person to jump from a moving train, 
on the groimd that it is the duty of the conductor 


Mo—Gnffin v- tTsltkws City Rys. Co, 
204 S.W 826, 199 MoJV^pp. 682 
10 C.J. p 764 note 76 M, p 765 note 
89 

Acondnetoz Js a cainieiE’s vice pzliu 
dpal in the matter of collectinx fares, 
and may subject the carrier to liabil¬ 
ity for his acts while enga^rod m those 
duties.—Ijouisville & N. R. Co. v. 
Harper, 83 So 142, 203 Ala. 398. 
Abuse of aatboxtty 
A earner is liable for any abuse of 
authonty by a conductor in his act 
of ejecting a person.—TTaTmiton v. 
Third Ave. R Co., 35 NY.Super. 118, 
reversed on other grounds 53 N.T 25 
Conductoz’s act caused by anotlmr 
agent 

IThen tram conductor is betrayed 
by authorized agent of earner mto 
injuring passenger, passenger may 
coimt on conductor's act as against 
defendant railroad for act of defend¬ 
ant's alter ego.—-Louisville & N. R 
Co, V. Cnck, 117 So. 167, 217 Ala. 547. 
foUowed m Louisville & N. R Co. 
V. Copeland. 117 So. 176. 217 Ala. 556. 
Ezroz iu jtfdgm<n*t 

A c:amer is responsible for an 
ejection by Its conductor, made 
through an error in judgment.—Chi¬ 
cago Union Tract. Co- v. McClevey, 
126 HLApp. 21. 

Trespassers 

Ordinarily authonty Is vested In 
the conductor of the tram to eject 
trespassers.—Folley v- Chicago, etc., 
R Co.. 84 P. 1090, 16 OkL 32—^2 aj 
p 641 note 78. 

4A Tex.—Gulf^ etc., R Co v. Con- 
der. 58 S W. 58, 23 Tex.CivJlLPP 488. 
10 GlJ. p 765 note 89. 

vi et an"*- will not lie 
unless the particular injury was done 
by his command or with his assent. 


—-Allegheny Valley R Co. v. McT^ain, 
91 Pa 442. 

-43. Mo.—GrnfBn v TTansii*? City Rys. 

Co, 204 SW. 826, 199 Mo.App 682 
SQL Mass —^Hull V. Boston, etc , 
R Co, 96 NEL 58, 210 Mass. 159. 
36 Lracists. 406. Axin.Cas.l912C 
1147—Coleman v. New York, etc., 
R Co., 106 Mass 160. 

NJ—Jardine v. Cornell, 14 A- 590, 
50 NJTXaw 485. 

Wash.—Mills V. Seattle, etc., R Co., 
96 P. 520, 50 Wash. 20, 19 T w A., 
N.S., 704. 

10 C.J p 765 note 90. 

SL Iowa.—Manon v. Chicago, et&, 
R Co, 13 NW. 415, 59 Xowa 428. 

10 aJ p 765 note 93 
50L M3i-« — McKeon v. New York, 
etc., R Go, 67 NJB 329, 183 Mass. 
271. 97 Ain.SJL 437. 

10 aJ p 765 note 95. 

53. Ga.—Georgia Southern & F Ry. 
Go. V. Thomas, 90 S.R. 80, 18 Ga. 
App. 511. 

62 aJ. p 641 note 81. 

Effect of ej^zess autliozlty iu coil- 
ductoz 

The fact that the conductor has 
express authonty to eject a tres¬ 
passer does not mean that it is ex- 
dusive, so as to deprive the brake- 
man of implied authonty—-West Jei^ 
sey, etc., R Co v. Welsh, 42 A. 736. 
62 N.J.Law 655, 72 AnuS-R 659. 
Rules of compaxty 

A brakAuian on a passenger tram 
has authority to remove in a lawful 
Tn^nner a trespasser upon the tram, 
whether or not the authority is con¬ 
ferred by the rules of the company.— 
Hoffman V. New York Cent., etc,, R 
Co. 87 N.Y. 25. 41 Am.R 337, af¬ 
firmed 46 N.Y.Super. 526. 

5A Mass.—-Harrington v. Boston, 
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I etc.. R. 100 NJEL 606. 213 Mass. 
338. 45 LRA.,N.S, 813, AnmCas. 
1914A 597. 

52 C.J. p 641 note 83. 

55w Mo —^Marcum v. Missouri, etc., 
R Co.. 122 S W, 1148, 139 Mo App. 
217. 

Tex.—^Texas, etc, R Co. v Mother, 
24 SW. 79, 5 Tex.CivApp. 87 
Va-—Chesapeake, etc., R Co. v. An¬ 
derson, 25 S.EL 947, 93 Va. €50 
That coxnpaiuy zules prohibit a 
bTakeman from mterfenng with tres¬ 
passers except under the direction of 
the conductor is immateriaL 
Mo.—Marcum v, Missouri, etc., R 
Co., 122 S.W. 1148, 139 Mo.App. 
217. 

Tex.—Houston, etc, R Co v. Ruther¬ 
ford. Civ.App., 62 SW 1069, afihrm- 
ed 62 SW. 1056, 94 Tex: 518. 

56L Mass.—Bjomqmst v. Boston, 
etc., R Co, 70 NJEl 63, 185 Mass. 
130, 102 Am.S.R 332. 

57- Mas&—^McKeon v. New York, 
etc.. R Co, 67 NR 329, 183 Mass 
271. 97 Am.S R 437. 

SSL Or—Newkirk v. Oregon-Wash- 
ington R, etc.. Co, 273 P. 707, 128 
Or. 28, 35. 72 A.LR 530 
59. Ga-—Georgia Southern & P Ry 
Co. V. Thomas, 90 SB 80. 18 Ga. 
App. 511. 

GOu Mo—-Barnes v. Missouri Pac. R 
Co, MoJtpp.. 192 SW. 1040 
Assault nnAer mistake as to zetozu 
to tram 

The fact that a brakeman assault¬ 
ing trespassers is mistaken m think¬ 
ing that they are going to get hack 
on the train will not relieve the com¬ 
pany from liability, although the act 
IS one of the brakeman's ill will — 
Barnes v. Missouri Pac. R Co., Mo. 
App, 192 SW. 1040. 
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to restrain those under him from assaulting even a 
trespasser.®^ 

Where the driver of a street car has authority to 
eject from the car those not entitled to transporta¬ 
tion, the carrier will be liable for his wrongful or 
negligent acts in so doing,®^ but not where he is 
not intrusted with the general tnanagemcnt and 
control of the car but has specific duties such as a 
gripman or motornian.®3 

Statutory duty. Where a conductor in ejecting a 
passenger does so in the discharge of a specific 
duty imposed on him by statute, and not in enforc¬ 
ing any private right or rule of the carrier, the car¬ 
rier is not liable for Hamages in an action by a 
passenger for wrongful ejection.®^ 

Ejection by colluding employee. Where an em¬ 
ployee on a train collusively agrees to carry a per¬ 
son without requiring the payment of fare, the com¬ 
pany is not liable for injuries caused by such em¬ 
ployee in forcing such person to leave the train 
while it is in motion, since, being a joint trespasser 
with such person, he does not represent the carrier 
in the transaction.®® 

What law governs. The law governing an ejec¬ 
tion of a passenger, and the rights and liabilities 


arising therefrom, is the law of the place where the 
ejection was made.®® 

h. Willful, Wanton, Reckless, or W^licioiis 
Acts 

A carrier, under the more generally accepted rule, 
is liable for willful, wanton, reckless, or malicious acts of 
its employees in the ejection of a passenger so far as the 
acts are committed within the course of their employ¬ 
ment. 

A carrier is ordinarily held liable for the dam¬ 
ages resulting from a wrongful ejection by its em¬ 
ployees, even though they act recklessly, willfully, 
or maliciously, if their acts are done in the dis¬ 
charge of their duties as employees or in the course 
of their employment,®^ and this rule has been ap¬ 
plied, even though the person ejected is a tres¬ 
passer,®* as the carrier owes'a duty to a trespasser 
not to injure him willfully or wantonly.®* This 
rule is applied in some jurisdictions in fiiring the 
liability for exemplary damages, which is consid¬ 
ered infra § 853. According to some authorities, 
however, the carrier is not hable for the wanton or 
willful acts of its employees in inaking an ejec- 
tion.7® 

Acts of particular employees. In accordance with 
these rules, where such servant or employee is at 


OU K.C.—CSook V. Soutliem R. CSo., 
38 S.EL 925. 128 N.C 333. 

10 aj. p 759 note 37 Lb]. 

GO. Ky.—Ijouisville City B. Co. 

Mercer. 11 Ky.L. 810. 

10 CLJ. p 765 note 91. 

63L Mo.—Drolsbafiren v. Union De¬ 
pot R. Co., 85 S-W. 344, 186 Mo. 
258. 

10 C.J. p 765 note 92, 

Okl—Stratford ▼. Midland Val¬ 
ley R. Co, 128 P. 98, 36 OH. 127. 

10 C J. p 764 note 87. 

eSu Tex.—Grabn v. International, 
etc. R. Co., 93 SW. 104. 100 Tex. 
27, 123 Am-S-R. 767, 5 Ij.RA„Rr.S., 
1025. 

10 aJ. p 760 note 41. 

eSL Ky.—liOnisviUe & NL R. Co. v. 
Southern Ry. Go., 36 S.W.2d 20, 237 
Ky. 618. 

10 C.J. p 764 note 88. 

Agent’s act In. mlsroutinff ticket 
Ky.—LouisviUe & N R. Co- v. South¬ 
ern Ry. Go., 36 S.W.2d 20, 237 Ky. 
618. 

G7. Cal.—€killoway ir. United Rail¬ 
roads of San Francisco, 197 P. 663. 
51 CaLApp. 575. 

UL—Cohen v- Cleveland, C. & St. I#. 

Ry. Co. 197 1U.APP. 83. 

Ind,—Terre Haute & I. R. Co. v. Fitz¬ 
gerald, 47 Ind. 79 

Iowa.—^McBCinley v. Chicago, etc., R 
Co, 44 Iowa 314, 24 Am R. 748, af¬ 
firmed 25 DJSd. 272, 99 U.S. 147. 


Kan.—Dampkin v. Chicago Great 
Westem R. Co.. 44 P.2d 210, 141 
Kan. 763. 

Ky.—Domsville & NT. Ry. Co. ▼. Cop¬ 
ley. 197 S.W. 648. 177 Ky. 171. 

Mo—Tanger v. Southwest Missouri 
Flectnc R. Co., 85 MoApp. 28. 
TVia.—Hers'*hTiri«Ti v. Chicago, M. A 
St P. Ry. Co. 186 NJW. 613, 176 
Wis. 209— LiUgner v. Milwaukee 
Elcctne R. etc., Co.. 131 RT.W. 342, 
146 Wis. 175. 

10 CJ*. p 763 note 70, p 764 note 74 
—52 C J. p 639 note 83. 

A mniicinns motive by a conductor 
in wrongfully ejecting a passenger 
does not excuse a earner from liabil¬ 
ity.—Passenger R. Co. v. Young, 21 
Ohio St 518, 8 AmR. 78. 

Cr^-minAi or willfal acts 
Iowa.—MoKinley v. Chicago, etc., R. 
Co, 44 Iowa 314, 24 AmR. 748. 
afiEirmed 25 L.Ed. 272, 99 U.S. 147. 

one from moving tzaiiif 
h^d to be a willful assault—Moore 
V, Atchison, etc., R. Co., 110 P. 1059, 
26 OkL 682. 

Xf the employees act for their own 
and not for the purpose of ex¬ 
ercising their authority and of per¬ 
forming their duties as employees, 
the earner is not liable. 

IlL—Chicago, etc., R. COw V- Ran¬ 
dolph, 65 llLApp. 208. 

Iowa.—^Manon v- Chicago, etc., R. 
Co., 13 N.W. 415, 59 Iowa 428. 

1644 


Miss.—Yazoo, etc., R. Co. v. Ander¬ 
son, 25 So. 865, 77 Miss. 28. 

N.Y.—Murphy v- Central Park, etc., 
R. Co. 48 K.Y.Super. 96. 

10 CJ. p 764 note T4r—52 CLJ. p 640 
note 64. 

Zone of service 

A carrier is responsible for the 
malicious and wanton acts of its 
servant in ejecting a passenger, 
whether done in the line of its serv¬ 
ice or not, if done during the course 
of the discharge of its duty to the 
master which relates to the passen¬ 
ger.—^Tanger v- Southwest Missouri 
Bilectric R. Co., 85 MoApp. 28. 

68L Kan.—Ijampkin v. Chicago Great 
Western R. Co., 44 P.2d 210, 141 
Kan. 763. 

10 CJ. p 758 notes 24, 26—52 C.J. p 
639 note 63. 

Use of force generally see supra 6 
824 a. 

Removing trespasser from moving 
tram see 5 823 b supra. 

Shooting trespasser 
Kan.—Iiampkiu v. Chicago Great 
Western R. Col. 44 P.2d 210, 141 
Kan. 763. 

69. Ga.—Georgia Southern 8b F Ry. 
Co. V. Thomas. 90 SJBL 80, 18 Ga. 
App. 511. 

TO. IT.T.—Hibhard v. New York, etc., 
R. Co, 15 N.Y. 455. 

Pa.—Pennsylvania Co. v. Toomey, 91 
Pa. 256. 
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the time acting within the scope of his employment 
in removmg a trespasser, a railroad company will 
he liable for injuries caused by the willful, wanton, 
or reckless acts of a conductor,^^ a flagman on a 
tram,^2 a crossing flagman or tender,^3 an engi- 
neer,^^ a motorman,^® or a brakeman^® While it 
has been held that a brakeman’s act m seizmg and 
plaang a boy m the cab of an engine, and the act 
of the engmemen in detaining him there for a 
while, are not within the scope of their employ¬ 
ment, yet, the boy^s presence there bemg contrary 
to the rules of the company, the act of the engine- 
men in frightening the boy so as to cause him to 
jump in front of an engine passing on another track 
is within the scope of their employment and the 
railroad company is liable for the boy’s injunes.^^ 

Joint trespassers Where a person bribes an em¬ 
ployee to permit him to nde on a train or car, such 
employee and person thereby become joint tres¬ 
passers, and the employee’s authority to represent 
the company in ejecting such person, if he had such 
authority, thereby ceases, so that the railroad com¬ 
pany is not thereafter liable for his acts, although 
willful or wanton, in ejecting him, unless he after¬ 
ward receives express authority to make the ejec¬ 
tion;^® and this is also true as to a person who is 
ejected because he refuses to pay, for the pnv- 

71- Tex.—Southern Pac. IL Co. v- 

Kennedy; 29 S.W 394, 9 Tex.Civ. 

App 232 

52 C J P 640 note 69. 

Sbdldiiir hoy 

It IS within the line of a conduc¬ 
tor's duty to eject licensees and tres- 
passerst and a conductor's act m 
striking a newsboy and ejecting hun | 
creates liability on the part of the 
company.—Gnffin v. TCpTisas City 
Rys. Co, 204 SW. 826, 199 MoJtpp 
682. 

HO iia-iviiity for an nnantlio’riv^cl 
act of a conductor—Samaritano v. 

Galveston, H. & S A. Ry Co., Tex. 

Civ.App., 230 S.W. 1049, diSTni*Mied for 
want of jurisdiction. 

Staootiiig 

(1) A railroad company Is liable 
for the act of a conductor in shoot- 
luir a trespasser while he is in the 
act of alighting, unless the shootmg 
is not done for the purpose of forc- 
mg the trespasser to get ofl^ but 
merely from personal resentment.— 

Southern Pac. R. Co. v. Kennedy, 29 
S W. 394. 9 Tex.CivJLpp 232 
Right of particular employees to re¬ 
move trespassers generally see su¬ 
pra § 809 b. 

(2) The act of dring a shot into 
the air for the purpose of frighten¬ 
ing boys off a train is not a wrong¬ 
ful exercise of authority on the part 


liege of riding, an onployee who has no authority 
to collect fares.^® 

c. Idabihty for Acts Subsequent to lEjedAon 

A carrier may be liable for an assault committed by 
Its employees on a passenger after his ejection if the 
employees were within the course of their employment 
in commencing the assault; but the carrier is not liable 
for an assault brought on by the passenger’s own con¬ 
duct, nor for assaults by persons not its employees. 

A carrier bas been held liable for the wrongful 
acts of its employees, toward a passenger, commit¬ 
ted subsequent to the latter^s ejection.®® Thus, 
where a cameris employees failed to use ordinary 
care m ejecting a passenger, it is liable for an as¬ 
sault on him by such employees after the ejection, 
provided the employees commenced the assault 
while actiTig within the scope of their employ¬ 
ment.®^ However, the earner is not liable if the 
assault is a separate transaction brought on by the 
passenger’s conduct®^ 

The carrier is not liable for the failure of its em¬ 
ployees to use ordinaiy care to protect from the 
assaults of others a passenger whom they have 
ejected.®® 

§ 829. Companies and Persons Liable 

A earner may be held liable for a wrongful ejection 
of a passenger by another carrier where the first carrier 

Axzest aaid impiisN>ii3ii.eii3 of a pas¬ 
senger in tbe baggage car of a tram. 
— Matigum V. Norfolk & W. Ry. Co., 
99 S £ 686 . 125 Vsl 244, 5 A.riLR. 346. 
81. Mo.—McDonald v. St. IjOuis, eta, 
R. Co. 146 SW. 83. 165 Mo.App. 
75. 

10 G.J. p 759 note 83. 

SSL ni-—Chicago, eta, R- Co. v- 
Stratton, 111 lU.App. 142. 

Condnet jnstifyiug assault 

If a disorderly passenger defies the 
conductor, draws a pistol, and there¬ 
by induces tbe conductor to arm bim- 
s^f in order to expel him from the 
tram; and if after expulsion he still 
uses grossly obscene and profane lan¬ 
guage. reeking with insulL on which 
a mutual combat with pistols en¬ 
sues. the railroad company is not li¬ 
able for the consequences, although 
the exp^ed passenger is wounded m 
the conflict, even if the conductor, 
excited by danger and irritated by 
insult, is not folly excusable for the 
shooting It IS unjust to a master 
wrongfully to unfit his servant for 
exerciismg the care and prudence 
which are essential in guarding the 
master’s interest and performiTig the 
servant’s duty.—Peavy v. Greorgia R. 
Co., 8 S EL 70, 81 Ga. 485. 12 Am SJEL 
334. 

88 . Mo —McDonald v St Dorns, eta, 
R. Co., 146 S.W. 83, 165 Mo App. 

1 75- 


of a conductor.—Samaxltano v. <Sal- 
veston, H. A S. A Ry. Co., Tex,Civ 
App., 230 SW 1049, disuiK^sed for 
want of jurisdiction. 

72. Ky.—Douisville & N. Ry. Co. v 
Copley. 197 S.W 648, 177 Ky. 17D 
52 CJ p 640 note 70. 

78. Mo—-Winn v. Kansas City Belt 
R Co, 151 SW 98, 246 Mo 406. 
N.H.—Fatenaude v. Boston, eta, R., 
87 A. 249, 77 NHl T4. 

74. IlL—Chicago, etc, R. Co v. 
West, 17 NIL 788, 125 RL 320, 8 
Am.SR. 380, affinnmg 24 Ill.App 
44. 

52 O J. p 640 note 72. 

TSu CaL—Galloway v. United Rail¬ 
roads of San E^ranciscxi, 197 F. 663, 
51 CaLApp. 575. 

TfiL Ga.—Georgia Southern 8b P Ry. 
Go. V Thomas, 90 SEL 80, 18 Gau 
App 511 

52 C.J p 640 note 73, p 641 notes 81. 
83. 

77- Pa.—StephaTiilr v. Baltimore, 
eta, R. Co, 89 A. 827, 243 Fa. 43. 

78b Minn —Brevig V. Cfiucago, eta. 

R Co.. 66 NW. 401, 64 Minn. 168. 
52 C J p 640 note 66 
79- Miss —^Illinois Cent. R. Oo. v. 
Datbain, 16 So. 757. 72 Miss. 32. 

8 (L Va.—M^singam v. Norfolk 4b W. 
Ry. Co, 99 S.E: 686, 125 Va. 244. 
5 A.DR. 346 
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contracted with the passenger on behalf of the second, 
or where the ejection was due to the fault of an em¬ 
ployee of the second carrier when he was also acting as 
agent for the first; but a sleeping car company and a 
railroad company have each been held not liable for an 
ejection by the other. 

One carrier may be held liable for a wrongful 
ejection by another carrier,*^ as where a passenger 
contracts for transportation for a certain journey 
with one carrier and is ejected by a connecting car¬ 
rier; in such a case the initial carrier may be held 
liable,*® Where a ticket agent of one carrier acts 
as the agent of another carrier, the latter company 
is liable for ejectmg a passenger for the reason 
that he presented an improper or defective ticket, 
the defect in which was caused by the fault or mis¬ 
take of the ticket agent*® or the validating agent.*^ 
However, it has been held that a earner whose 
agent issues a defective ticket is not liable for the 
passenger’s wrongful ejection by a connecting ear¬ 
ner, where the mistake in the ticket and its ex¬ 
planation were apparent to the latter’s conductor,** 
or where the agent who sold the ticket had no 
knowledge of a rule of the conneebng carrier to the 


effect that the ticket sold would not be good on the 
train from which the passenger was ejected.** 

A wrongful ejection by a railroad conductor will 
not render a sleepmg car company liable; and it 
has also been held that such an ejection by a sleep¬ 
ing car conductor will not render the railroad com¬ 
pany Kable,*® but, with respect to the latter propo¬ 
sition, there is authority indicatmg a different rule 
in the case of the ejection of passengers.*^ 

Ah express company that contracted with a ship¬ 
per of stock to carry him in the car used for his 
stock is not liable as a joint tort-feasor with the 
railroad company which ejected him from a passen¬ 
ger coach in y^hich he was riding, there being no 
room for him in the stock car.** 

Ejection from waiting room. Where two earn¬ 
ers maintain jointly a waiting room at a junction 
point of both roads, an eviction from the room 
an agent of both carriers acting within the scope of 
his authority creates liability on the part of both 
carriers.** Further, where two railroad companies 


dL Ky.—G-uy v. Interstate Transit, 
51 SW.2d 455. 244 Ky. 479. 

K.C.—Creecli v. Atlantic Coast Liine 
R. Co.. 93 S S 453, 174 N.C. 61, 
R.A.1918D 1030 

SSu Ky,—G-uy v. Interstate Transit, 
51 S.W.2d 455. 244 Ely. 479. 

88 - NC—Creech v. Atlantic Coast 
lane R. Co. 93 S.E. 453. 174 N.C. 
61, lilLAlSlSD 1030 
10 C J. p 765 note 96. 

Cxeataon. of agency 

When carrier recognizes tickets 
sold over its line hy connecting car^ 
rier, agent of latter becomes agent of 
road contracting for transportation. 
In other words, where there exists 
a redprocal relationship between the 
two earners for the carrying of pas¬ 
sengers, the agent of the one road is 
also the agent for the other when he 
sells a ticket for transportation over 
the latter.—lioulsville & K. R. Go. 
V. Copeland, 117 So. 176, 217 Ala 656 
—Ijonisville & N. R. Co. v. Crick, 117 
So. 167. 217 Ala. 547. 

PotaLt of destination, on ticket c>«nng« 
ed 

Where a ticket agent of a connect¬ 
ing earner makes a change in the 
point of destination indicated on a| 
passenger's ticket, so that he is 
ejected from the earner on which 
he later contmnes his journey, the 
latter company is liable fTiit<nnuch as 
the ticket agent was acting as Its 
agent in making such change.— 
Creech v. Atlantic Coast lane IL Co., 
93 SE. 453. 174 NC 61, I<.RA.19181> 
1030. 

Betnm conpou of round trip ticket 
(1) Railroad ejecting passenger^ 


presenting return coupon of ticket, 
sold hy connecting carrier, on which 
coupon return route was not desig¬ 
nated, is liable where railroad had 
accepted ticket for imtial tnp.— 
Louisville & N. R. Co. v. Copeland, 
117 So. 176, 217 Ala- 556~Louisvme 
& N, R. Co. Y. Crick, 117 So. 167, 217 
Ala. 547. 

(2) Return coupon on ticket not 
designating routing over connecting 
earner is not void.—liouisville & N. 
R. Co. V. Copeland, supra— IjouIs- 
ville & N. R. Co. v. Cru^ supra. 

Stipulation in tteket Xiinitiiig UabiUty 
If a carrier, in selling a ticket over 
a connecting line, does so only as 
an agent of the connecting carrier, 
and the ticket provides that the 
former shall not be responsible for 
the acts or negligence of the latter, 
then there may be no liability for a 
wrongful ejection by the connecting 
carrier —Guy v. Interstate Transit, 
51 S.W.2d 455. 244 Ry. 479. 

87. Ind.—Illinois Cent. R. Co. v. 
AJlbright, 100 N.B. 885, 54 IndApp. 
203. 

Tex.—Texas, etc., R. Co. v. Wharton. 

CivApp. 145 S.W. 282. 

Mistako in validating 
Ind.—Illinois Cent. R. Co. v. All- 
bright, 100 NE. 885. 54 IndApp. 
203. 

Refusal to validate 
Tex—Texas, etc., R. Co. v. Wharton, 
CivApp., 145 S.W. 2S2 

8 & Miss—Alabama, eta, R. Co. v. 

Bolmes, 23 So 187, 75 Miss 371. 
89. Tex.—Chicago, etc., R. Co. v 
CaxToU. CivApp. 151 S.W, 1116- 
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90l its.—P addock v. Atchison. T. & 
S. P. R. Co., aCM:o.. 37 P. 841, 4 
L-R.A 231. 

Ejection of passengers from palace 
or sleeping cars generally see 
f^ § 913. 

91. Tex:—Blake v- City 

Southern R. Co., 85 S.W. 430. 3S 
Tex.GivApp. 337. 

Tassengeacs and trespassers distin- 

gnf Mill I'd 

While the conductor of a Pull¬ 
man car forming part of a railroad 
company’s train is, in his dealings 
with its passengers, to be regard¬ 
ed as Its servant. Tnaklng it respon¬ 
sible for his acts as if he were di¬ 
rectly employed by it, this is not so 
as respects his d»Llings with a tres¬ 
passer on the train and car.—Blake 
V- ■R’anaas City Southern R. Co., 85 
S.W. 430, 38 Tex.CivApp. 337. 

98. NC—Teeter v. Southern Ex¬ 
press Co., 90 SJE. 761, 172 N C 
616, reargiiment denied 90 S E. 
927, 172 NC. 620. 

93. Ga —Mooneyham v- Nashville, C 
& St. L. Ry. Co.. 126 S E. 736. 33 Ga- 
App 406. 

Statefn<^t« by agent wifhout author- 
ity 

Statements made by the agent of 
one of two such carriers at the mitiaj^ 
pomt of a passenger’s journey, which 
journey contemplated transportation 
over both hnes. to the effect that 
the waiting room would remain open 
all night, are not binding on the 
other earner as an agrreement to 
keep the room open, where it appears 
that the agent Tnaking the state- 
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use the same depot, one of them owning it, both 
may be held liable to a passenger for an assault 
on httn m, and for his ejection from, the waiting 
room, notwithstanding an agreement bctweai them 
providing otherwise.®^ 

§ 830. Pro^unate Cause of Injury 

For a carrier to be liable for damages or Injuries 
to an ejected person, they must, in general, be the proxi¬ 
mate or natural consequence of the ejection; and this 
IS true of persons ejected while In a helpless condi¬ 
tion. 

A carrier is liable for sudb damages as proxi- 
mately result from a wrongful ejection,®^ qj. 
such injuries as are the natural and probable con¬ 
sequence thereof;®® further, even though a carrier 
has a right to expel a person,®^ it should not do so 


at such a time and place, or under sudi circum¬ 
stances, that serious injury will probably and nat¬ 
urally result-®® Conversely, a carrier may not be 
held hable for injuries sustained by a person in 
immediate connection with his ejection,®® or for 
injuries received subsequent thereto,^ if the ejec¬ 
tion is not the proximate cause of the injuries re¬ 
ceived, or, as otherwise stated, if the mjury receiv¬ 
ed is not the natural and probable consequence 
thereof; and this is true, even though the act of 
ejection is itself wrongful® or negligent.® 

Helpless condition of person ejected. Even 
though a person is in a helpless condition and is 
negligently ejected, the earner is not liable for in- 
junes received subsequent to the ejection if it was 
not the proximate cause of the injuries hut, if a 


ments bad no authority over, or du¬ 
ties to perfoim in connection with, 
the waiting room.—-Mooneybam v 
Nashville, C. & St. Ij. By. Go., 126 S. 
E. 736, 33 GaApp 406. 

Kiy—Ashland Coal ft Iron By, 
Co V Elswicfc. 225 SW. 244. 189 
Ky. 507. 

95. Ky—Casteel v Amencan Air¬ 
ways, 88 S.W.2d 976, 261 JBIy. 818. 
10 C J. p 755 note 3. 

Ibjuiies from. espuJUjLw. 

Where a passengrer is wrongfully 
ejected on a cold nigbt, and as a 
result thereof freezes parts of his 
body, the carrier is liable for such 
injuries.—Meyers v, Keokuh Electric 
<3o., 180 N.W 733, 190 Iowa 693. 
3ft Pa.—W'eathers v. Pennsylvania 
B. Co., 94 Pa.Super. 50 
Pro'*'iTnate and remote see 

infra § 851, 

97- Ala.—Birmingham Electric Co, 

V Maze, 166 So. 50. 231 Ala. 539 
10 C J. p 755 note 3. 

■Sft Ala.—BlrmiTigfhsim EUectric Co. 

V Maze, supra. 

10 C J. p 755 note 8. 

Time and place of ejection generally 
see supra § 821. 

N J.—Justesen v Pennsylvama 
B. Co. 106 A. 137, 92 N J.Law 257 
Tex—Texas ft N. O. R. Co, v. 

Civ-App, 54 S.W.2d 172. 

Utah.—Bergman v Denver ft B. G 
B. Co., 178 P. 68. 53 Utah 213. 

10 C J. p 756 note 3 

Stepping into hole 
Injuries sustained from stepping 
into a hole on alighting from a 
tram, held not proHmately caused 
by the conductor's wrongful order 
to the Injured person to leave the 
tram.—Texas ft N O. R. Co. v. 
TexClvApp, 54 £LW.2d 172. 

agency 

Where defendant raUroad compa¬ 
ny's information bureau wrongly in¬ 
formed plfunfii^ that a quarantine in 


I another state had been lifted, where¬ 
upon plaintiff with her baby traveled 
I over defendant's line in a PulimaTi 
car and was removed therefrom aft- 
I er the car had been taken over by 
another railroad company because 
of such quaTantfne. the conductor of 
the other road was the culpable and 
efficient agency interventug between 
defendant's dereliction and plamtiff's 
injury, and defendant was not liable. 
—Justesen v Pennsylvania R. Oo, 
106 A. 137. 92 NJLaw 257, 

1. CaL—r^amTners v. Pacific Electric 
Ry. Co, 199 P, 523. 186 Cal, 379 
Iowa —Meyers v. Keokuk Electric 
Co., 180 NW, 733, 190 Iowa 693 
Md—State v W^abington, B ft A, 
Electric R. Go.. 101 A. 646, 130 
Md. 603 

Pa—Weathers v- Pennsylvania R. 

Co, 94 Pa Super. 50. 

10 O.J» p 756 note 8 

Ejected person struck by snoUieT 
train 

(1) Where an ejected passenger 
was struck at a point about a mile 
distant from the place of ejection by 
a different train from that from 
which he was expelled, his death re¬ 
sulting therefrom was not the nat¬ 
ural and probable consequence of 
the ejection.—State v Washington, j 
B. & A. Electric R. Co, 101 A. 546, 
130 Md. 603. 

(2) fibection held not the proxi¬ 
mate cause of injuries received from 
another train at a distance of three- 
fourths of a mile from the pomt of 
ejection and six hours later, where 
the injured party had once left the 
place of danger.—li^Tniners v Pa¬ 
cific Electric Ry. Co., 199 P. 523, 186 
CaL 379. 

(3) Passenger ejected from car, 
who thereafter walks along defend¬ 
ant's traxfiEs, assumes risk of its per¬ 
ils—State V. W*»^bitigton, B. & A. 
Electric R. Go, supra. 
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vuner*" resni-ti-ng from exposure 
Pa.—Weathers v Pennsylvania R- 
Co., 94 Pa Super. 50. 

2. Iowa—Meyers v. Keokuk Elec¬ 
tric Co.. 180 N.W. 733, 190 Iowa 
693. 

Md.—State v. Washington, B. ft Au 
Electric R. Co, 101 A. 546, 130 
Md. 603 

Pa.—Weathers v, Pennsylvama R 
Co, 94 PaSuper 50 
Tex—Texas ft N. O R. Co. v. Bass. 
Civ.App., 54 S.W.2d 172. 

ft CaL—Tjammers v Pacific Electric 
Ry. Co., 199 P. 523, 186 CaL 379. 
Pa.—Weathers v. Pennsylvama R. 

Co, 94 Fa Super. 50. 

Utah.—Bergman v. Denver ft R. G. 

R- Co., 178 P. 68. 53 Utah 213, 

10 CJ. p 756 note 9. 

Rule appUed to U^i^ser 

Trespasser suing for injuries from 
falling under wheels while steal¬ 
ing Tide under passenger car could 
not recover on ground that railroad 
employee negligently ordered him to 
Jump off while tram was moving, 
unless such order was cause of tres¬ 
passer's attempt to leave train — 
Bergman v. Denver ft R G. R. Co, 
178 P 68, 53 Utah 213. 

ft CaL—T arnTners v. Pacific Elec¬ 
tric By. Co, 199 P. 523. 186 CaL 
379. 

10 CJ. p 756 notes 8, 10 
Subsequent Injiixy to intoxlcatea per. 
son 

(1> A railroad was not liable for 
injuries to person on track, on theo¬ 
ry thaf It had negligently ejected 
him for failure to produce ticket or 
fare, although he was in a helpless 
condition as a result of mtoxication 
or other causes, where injuries were 
sustained three fourths of a mile 
from the place of the ejectment, the 
ejectment m such case not being the 

proviTifiate cause of the injuries_ 

I ^tnmers v. Pacific Electric Ry. Co 
183 P. 523, 186 CaL 379. 
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personas condition is such that he is incapable of 
taking^ care of himself, then the carrier may be lia¬ 
ble for injuries resulting from his ejection,® at 
least if the conductor knows,® or has reason to be¬ 
lieve,^ that he is in such a condition. 

§ 831. Defenses 

Matters of defense which are peculiar to an action 
ex contractu cannot be availed of in an action in tort for 
ejection. Such a cause of action will not be regarded as 
waived by subsequent conduct on the part of the p'-sseiv- 
ger not inconsistent therewith. 

In a tort action for ejection, matters of defense 
going only to a contractual liabilify arc not availa¬ 
ble.® 

A refusal of a passenger who has been wrong¬ 
fully ejected to reenter the train will not forfeit 
his right of action for the ejection;® on the other 
hand, where a passenger has been wrongfully eject¬ 
ed, he does not waive his cause of action there¬ 
for by subsequently obtaining transportation after 
a comphance with the conditions imposed by the 
carrier.^® Where a passenger is ejected because 


13 C.J.S. 

a ticket is not validated, the carrier’s agent having 
erroneously refused to do so, he does not waive his 
right to recovery by reason of the fact that he 
procured access to the train from which he is 
ejected by the purchase and presentation of a local 
ticket.ll 

Where a carrier ejects a passenger on a specified 
ground, it is doubtful whether it can set up a sub- 
sequendy discovered ground as a justification-i® 

Effect of pewity. A passenger may have a rem¬ 
edy by way of an action for damages notwithstand¬ 
ing a penalty is imposed hy statute on the carrier 
for its wrongful act.1® 

§ 832. Contributory Act or NegKgence 

A carrier is not liable for injuries sustained by an 
ejected person as the proximate result of hts own negli¬ 
gence; but the doctrine of contributory negligence does 
not apply where the ejection Is willful, wanton, or reck¬ 
less. 

A person ejected from a train, car, or waiting 
room cannot, as a general rule, recover therefor 


<8) Sven thonsb. tbe ejected per¬ 
son is drunk, if he is able to taJee 
care of himself and can walk and 
talk intellisently, the carrier is not 
liable for his injuries or death oc-j 
cuxring after the ejection.—SiTifnn«s 1 
V. Stark Slectric Ry. Co., C Ohio App. 
264. 

10 a J. p. 756 note 10. 

5b Mich—Willett v. King; 168 N.W. 
986. 203 Mich. 295. 

N C.—Lee v Atlantic Coast Line XL 
Co.. 97 an 158, 176 N.C. 95. 

10 G.J. p 755 notes 4, 6—52 GLJ. p 
638 note 43. 

Xnjuzy by anothier train 

(1) A carrier may be held liable 
for injuries resulting ftom being | 
run over by another train.—Lee v. i 
Atlantic Coast liine R. Go., 97 SJE1| 
158, 176 K a 95. 

(2) l^his is true, even though the 
employees in charge of the second 
tram used all oi^irisiry care and dili¬ 
gence to avoid the accident. 

<*a—Macon, etc., R. Co. v. Moor^ 
54 SM. 700, 125 Ga. 810. 

Tex.—Texas Cent. R, Co. Rose, 
CIV.APP., 172 S.W. 756. 

Xntoxicated pecson 

(1) A carrier is liable for Injuries 

resulting to one who is ejected when 
he is intoxicated to such a degree 
that he cannot properly take care of 
himself, where the conductor eject¬ 
ing him has reason to know he is in 
such a condition.—-Lee v. Atlantic 
Coast Line R. Co., 97 158. 176 

N.G 95—10 CJ. p 755 note 6. 

(2) It IS immaterial that he was 
ejected at the same place at which 


I he entered the train.—Ragg ▼. Lonis- 
jville, eta, R. Co, 63 S.W. 580. Ill 
Ky. 30. 23 Ky.L. 383, 54 L.R.A. 919. 

& Mich—-Willett v. Ring, 168 N.W. 
986. 203 Mich. 295. 

10 C.J. p 755 notes 4, 6, p 756 note 7. 
Statioit agent’s knowledge not imi^Lt- 
ed to company 

ITS—Rom V. Chesapeake & O. R. 
Co., Ohio, 125 P. 897, 62 aOA. 417, 
63 L R.A. 872 

7. WC.—Lee v. Atlantic Coast Line 
R. Co.. 97 SE. 158, 176 N.C. 95. 

& Mo.—Spry v. Missouri, eta. R. 
Co., 73 Mo.App. 203 

A rescis s ion, of the contract of 
carriage after a wrongful ejection 
will not constitute a defense in the 
absence of a release of the damages 
for such wrongful ejection m the 
contract of rescission.—Spry v. Mis -1 
soun. eta, R. Co., 73 Mo App. 203. 
Setuxn of tare 

If the passenger Is wrongfully 
ejected, the fact that his fare is re¬ 
turned will not preclude a recov¬ 
ery by him for the injury which he 
sustains —Whittemore v. Boston, 
eta, R. Co., 86 A. 824, 77 N.H. 61- 
TldCBt xnirc^^^ed on, Su'nday 
The fact that a passenger was Tid¬ 
ing on a ticket purchased on Sunday 
is no defense to an action for ejec¬ 
tion at a place prohibited by stat¬ 
ute. since such an action is ex delicto 
for the torUous ejection, and not 
ex contractu for a breach of a Sun¬ 
day contract.—Masterson v. Chicago, 
eta, R. Co, 78 N.W. 757, 102 Wis 
571. 


I Condition In pass 

A earner which has refused to 
recognize any contractual relations 
existing by virtue of a pass under 
which a person was claiming a nght 
to transportation, cannot invoke a 
condition therein providing for the 
release of liability for the carrier’s 
neghgence toward a person using the 
pass, even If such a provision is 
valid.—Galveston. EL & S. A. Ry Co 
V. Mullen, TexCiv.App., 198 SW 
409, error refused. 

A Ala.—Louisville, eta. R. Co v 
Hina 25 So. 857, 121 Ala, 234 

10. Ga.—Southern R. Co. v. Wood, 
39 SJS, 894, 114 Ga. 140, 55 L 
HA. 536. 

10 C.J. p 764 note 79. 

Secn-ring proper vaaids-f^m* of tic^ket 
Ga.—Southern R. Co v. Wood, 39 S. 
E. 894. 114 Ga. 140. 55 I-JELA. 536. 
Faying additional fare 
because of passenger not having pio- 
enred. ticket on reboardiug train aft¬ 
er ejection, wrongful because at a 
place not permitted by statute — 
McNairy v. Norfolk & W. R. Co. 90 
S.E. 497. 172 NC. 605. 

11. Tex.—Atchison, eta, R. Co. v. 
Lucas, 144 S.W. 1126, 105 Tex. 82, 
39 L.R.A-.N.S., 512. 

10 CJ. p 764 note 80. 

12. Ga—Georgia R. Co. ▼. Baldom. 
42 S.E. 364, 115 Ga. 1013. 

10 C.J. p 764 note 81. 

13L N.T —Charbonneau v. Nassau 
Electric R. Co., 108 N.Y.S. 105, 123 
App.Div. 531. 

10 C J. p 764 note 83. 
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where he has himsdf been guilty of contributory 
negligence, as a proximate result of which he is 
injured and the fact that he was intoxicated 
at the time does not exempt him from responsibility 
for such negligence,-15 but negligence on the part 
of the person ejected will not preclude a recovery 
where it is merely a remote cause of the injury,^® 
or where his injury was avoidable notwithstand¬ 
ing his act of negligence.^^ 

Contributory n^ligence of passengers generally 
is considered in §§ 774-805 supra. 

Particular acts of a passenger which have been 
held not to constitute contributory negligence in¬ 
clude the attempt of a passenger, entitled to a 
stop-over, to resume his journey without a ticket, 
where his ticket was wrongfully taken up by the 
first conductor;^* a passenger^s failure to observe 
the mistake of a conductor in returning to him 
the wrong portion of his ticket,^® or in giving him 
a defective transfer and a passenger's failure to 
examine his ticket to ascertain mistakes of the 
ticket agent,®^ at least where there is nothing 
suspicious to put him on inquiry and a passen¬ 
ger carried past his destination because he fell 
asleep is not at fault in relying on the conductor’s 
assurance that he would be awakened at his des- 
tmation-23 On the other hand, a passenger who 
takes the wrong train by mistake has no recourse 


against the company for an ejection, if his mistake 
was not induced by the latter and a husband 
has been held negligent so as to preclude his re¬ 
covery of damages for his wife’s ejection where he 
permitted her to take passage on a train without 
a ticket or money for fare-25 

Alighting from moving train or car A passen¬ 
ger ordered to leave a moving train under such 
circumstances as to justify him in the belief that 
he will he ejected if he does not go without force 
rannot be charged with contributory negligence, 
as a matter of law, for jumping from the train 
nor is a passenger neghg«it for leaving a car 
going at a rate of speed which does not reason¬ 
ably appear to be dangerous, when commanded to 
do so by the conductor.^^ On the other hand, for 
a person to leave a train or car while it is moving 
at a dangerous rate of speed, on the mere order 
of the carrier’s employee,28 not accompanied by 
threats or personal violence suf&cient to cause him 
to lose self-control,29 is negligence on his part. 

Negligence after ejection completed. A carrier 
is not liable for injuries resulting from an ejected 
passengers attempt to reboard a moving tram;®® 
nor may an ejected passenger recover for mjuries 
received as a result of his reboardmg the train 
and riding as a ‘*bhnd passenger.”®^ 


14. Mo —Rand^ v Chicago, etc., R. 
Co. 76 SW. 493, 102 MoApp. 342. 

10 CwJ p 766 note 5. 

15. Ala.—Johnson v. Louisville, etc, 
R. Co 16 So. 75. 104 Ala. 241, 53 
Am-SR 39 

10 C.J p 766 note 6. 

IflL Ala—Sonthem R. Go. v, Bun¬ 
nell, 36 So. 360, 138 Ala. 247 
Ark—Louis, etc, R. Co. v. Kil¬ 
patrick. 54 S.W. 971. 67 Ark. 47. 

10 C J. p 766 note 7. 

17. NT—Hart v. Metropolitan St. 
R. Co, 69 NT.S. 906, 34 Misc. 521. 

18L U.S —ScoUeld v. Pennsylvania 
Co. Ohio. 50 CaA- 553, 112 F. 855, 
56 L R A. 224 

19- Ky.—Louisville, etc., R Co. v. 
Pish. 127 S.W 519, 43 LR.A..NS, 
5S4. 

Veed ot last part of tickiet 

However, a passenger has been 
held chargeable with notice that it is 
necessary for him to have the last 
of two parts of a ticket in order 
to complete his loumey—Galveston, 
etc., R. Co. V. Short, TexCivJtpp., 
163 SW 60L 

an. N.T—Jacobs V. Third Ave. R 
Co., 75 N.T S 679. 71 App.DiV- 199. 
10 NT.Ann.Chs. 462, reversing 69 
N.TS. 981. 34 Misc. 512. | 

13C.J,S-104 


21. Ga.—Atlantic Coast Lme R. Co 
V Parker, 139 SR. 581, 37 CkuApp 
218. 

Ky.—Louisville & N. R. Co. v Sand¬ 
lin, 272 SW. 912. 209 Ky. 442. 

10 aj. p 766 note 12 

'Where a person applies to a rail¬ 
road ticket agent for a ticket to a 
certain point by way of a certam 
route, and the agent, in response to 
that request, issues him a ticket, the| 
person to whom the ticket is issued; 
has the right to assume that the 
agent has issued him the ticket ap¬ 
plied for, entitling him to transporta¬ 
tion to the pomt named, over the 
route designated; and his ^uliire to 
e-ramme the ticket for the purpose 
of ascertfliniTig whether it entitles 
him to the transportation applied for 
would not be negligence.''—Atlantic 
Coast Line R. Co v. Parker, 139 S.R 
581, 582, 37 GaApp 218. 

22. Ky.—Louisville & N. R. Co v 
Sandlin. 272 SW. 912, 209 Ky. 442 

23L Ga.—Atlantic Coast Lme R. Co 
V. Summerall. 139 SJB. 923, 37 Ga. 
App. 294. 

24 Ind-—Union Traction Co of In- 
V. Smith, 123 N.E 4, 70 Ind 
App 40. 

25. Tex.—Galveston, etc, R- Co. v 
Scott, 79 SW. 642. 34 Tex.GivALpp 
SOL 


2a CaL—Khne v Central Pac. R. 

Co., 37 CaL 400. 99 Am.D. 282. 
Tex.—Internationa], etc., R. Co. v. 

Hassell, 63 Tex. 256. 

WVa—Boggess v. Chesapeake, etc, 
R. Co., 16 S.B. 525, 37 W.Va. 297, 
23 LRA. 777. 

10 C J. p 766 note 13 

la fhe case of aa infant, not as 
much show of force on the part of 
the conductor is required as m the 
case of a mature person.—KJine v. 
Central Pac. R. Co„ 37 C^ 400, 99 
Axn.l> 282. 

27- Ala.—Highland Ave, etc., R Co 
▼. Winn. 9 So 509, 93 Ala. 306. 

28. XT S —Bosworth v Walker, Ill, 
83 P. 58, 27 CCA. 402 
HL—Chicago, etc., R. Co. v Moran, 
129 HLApp. 38. 

29- Utah.—Bergman v. Denver & R 
G. R. Co. 178 P- 68, 53 Utah 213. 
Xrespasser freight esar 

Utah.—^Bergman v- Denver & R. G 
R. Co, 178 P, 68, 53 Utah 213. 

38. Ky—Chesapeake, etc., R. Co v. 
Saulsherry, 66 S.W 1051, 112 Ky. 
915, 23 KyL. 2341, 56 L.R.A. 580 

3L Wis—Herschwisn v. Chicago. M 
& St. P Ry. Co, 186 N.W. 613. 176 
Wis. 209 
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Where an ejected passenger walks along the 
tracks and, at a point some distance from the place 
of ejection, is injured by another train, the in¬ 
jury is the result of his own want of care;^^ but, 
in particular circumstances, a wrongfully ejected 
passenger has been held not negligent in walking a 
few hundred feet on the tracks to get back to the 

depot.53 

WiUful, wanton^ or reckless ejection. The doc¬ 
trine of contributory negligence does not apply 
where the carrier's acts in ejecting a person are 
willful, wanton, or reddess, and the injury com¬ 
plained of ensues as a result thereof so a pas¬ 
senger's voluntary intoxication will not prevent a 
recovery for personal injuries where undue violence 
is used m ejecting him,*® 

Unnecessary resistance to ejection on the part 
of a passenger has been held contributory neg¬ 
ligence, even where the passenger is right and 
the conductor wrong.^® 

§ 833. Actions for Wrongful Ejection 

In general, actions against a earner for the 
wrongful ejection of a passenger are controlled 
by the rules of usual appheation to civil actions, 
as is shown by the matters speafically considered 
in the following sections. 

§ 834- Nature and Form 

Of the common law forms of actions In tort, trespass 
will lie for a forcible and unlawful ejection, while case 

32. Md.—State v. Wa? 5 hiog:ton, B. & 

A. BUectric R. Co, lOl A. 546, 130 
Md 603. 

33L Tex.—Houston, etc., R. Co. v. 

Bevainy; 63 Tex. 172. 

X^LiiiTig* thxongh. trestle on dark nigtat 
One wrongfiilly ejected on a dark 
niglit a few hundred feet from the 
station was not negligent m wa^iking 
hack on the tracks, so as to prevent 
a recovery for injuries received from 
fRiiinfr through a trestle which he 
did not know was there.—Houston, 
etc., R. Co. V. Devainy, 63 Tex 172- 

34L Mo.—Randell v. Chicago, etc., R. 

Co., 76 S.W. 493, 102 MoApp. 342 
10 CJ. P 767 note 15. 

35w Md.—Maryland, etc, R. Co. v. 

Tucker, 80 A. 688, 115 Md. 43. 

Tex.—St. IjOuis Southwestern R. Co. 

V. Johnson, 68 S.W. 58, 29 Tex.Clv. 

App. 184. 

10 C J. p 767 note 16. 

3GL U.S —Hall V. Memphis & 

Charleston R. Co., C.C.Tenn-, 16 F. 

57. 

3Rr. RJL— Adams y. UnioiL B. flo.. 


is the proper remedy for a lawful ejection In an unlaw¬ 
ful manner or for a detention after an ejection. 

Trespass will lie against a carrier for forcibly 
ejecting a passenger, where the ejection is unlaw¬ 
ful in itself,37 but it will not lie for damages sus¬ 
tained by reason of detention after a forcible ejec¬ 
tion. In the latter situation, case is the proper 
remedy,^* as it is where the ejection is lawful, 
but is performed m an unlawful manner-^® 

The question of when an action for ejection 
should be in tort and when on the contract is con¬ 
sidered in CJ.S. title Actions § 49 e (5), 

§ 835. Jurisdiction and Venue 

Ordinarily, an action in contract for ejec:tion should 
be brought in the place where the contract was to be 
performed, and an action in tort in the place where the 
ejection occurred. 

An action for a wrongful ejection which is based 
on the carrier’s breach of its contract should be 
brought in the county where the contract was to 
be performed;^® but where it is based on the 
tort, it should be brought m the county where the 
ejection took place.**^ 

§ 836. Time to Sue and Limitations 

In the absence of specific statutory provisions, 
an action against a earner for wrongful ejection 
is controlled by the limitations apphcable to other 
civil actions discussed in the title Limitations of 
Actions. 

Examme podsiet parts for later cases. 

ejection took place had jniisdlction. 
—Cornelius v. Atlantic Grey Hound 
limes, 180 S £L 791, 177 S.C. 93. 

ComLectuig cazzlers 

(1) Where a passenger purchases a 
ticket over several connectmg linee, 
and after usmg the same over the 
initial road is ejected from the tram 
on a connecting road because of the 
failure of the agent of the company 
from which he purchased the ticket 
properly to stamp the same, his 
cause of action against the com¬ 
pany that sold him the ticket for 
such wrongful ejection originates m 
the county where the ejection oc¬ 
curs, and not in the one where the 
ticket is purchased.—Georgia South¬ 
ern, etc, R. Co. T. Pearson, 47 S 
BL 904, 120 Ga. 284. 

<2) One with a fhrongh ticket over 
three lines of railroad who is eject¬ 
ed prior to becoming a passenger on 
the last road cannot bring an action 
for illegal ejection in the county 
where such last road is located.— 
Cooper V. Colorado & S. Ry. Co., Tex 
avApp, 298 S.W. 612. 


42 A. 515, 21 R.1. 134, 44 LRJL. 
273. 

10 C J- p 780 note 2. 

38L W.Va —^Bamum v- Baltimore, 
etc., R. Co., 5 W-Va. 10. 

10 C J. p 780 note 4. 

33- IlL—St. Liouis, etc., R. Co. v. 
Dalby, 19 lU. 353. 

40. Ga—Sutton v. Southern R. Co, 
29 SJES 53, 101 Ga- 776. 

41- S.C—Cornelius v. Atlantic Grey 
Hound Lines, 180 S B1 791, 177 S. 
C. 93. 

10 C J. p 780 note 7- 
ISTonresident 

Where nonresident, who had used 
going portion of round-tnp ticket on 
bus from pomt m another state to 
pomt withm state and from whom 
driver of bus on going tnp "had 
taken part of return ticket, was al¬ 
legedly ejected a rude ma finer'' 
hy bus driver withm the state where 
she had boarded bus for return tnp, 
cause of action against bus com¬ 
pany. a foreign corporation, arose at 
place where nonresident was ejected, 
and circuit court of county where 
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§ 837. - * Pleaclinf^ 

a. Declaration, complaint, or petition 

b. Plea or answer 

c. Replication or reply 

(L Issues, proof, and variance 

a. Dedaratioii, Complaint, or PetitLon 

(1) Ejection generally 

(2) Place, time, or TnanTier of ejection 

(3) Damages 

(1) Ejection Generally 

The declaration, complaint, or petition in an action 
for wrongful ejection should clearly state all facts neces¬ 
sary to constitute a cause of action. 

Th^ declaration, complaint, or petition, in an ac¬ 
tion for a wrongful ejection, must allege every 
material fact which constitutes the ground of 
plamtifiPs cause of action, in dear and concise 
hngaageA^ Plaintiff should all^e fficts essential 
to show the right to transportation,*^ such as facts 
showmg that the relation of passenger and earner 
had ansen,** or that the train was one on which 
plamtiff was entitled to be carried,*® or that it 
was a train whidi under the rules of the earner 
stopped at the destination to whidi plamtiff was 


entitled to be transported.*® 

A count which states merely condusions, and 
not the facts from which the condusions are drawn, 
is msuffident;*^ and so a'mere general allegation 
that an ejection was wrongful does not state a good 
cause of action.*® 

Negligence. A general allegation of the facts 
constituting negligence on the part of defendant's 
employee m ejecting plaintiff is sufficient without 
alleging the details wherem the negligence consist¬ 
ed,*® and without describing the particular em¬ 
ployee®® or the kind of train.®! 

Under a statute it has been hdd that, if no 
negligence is alleged in an action against a car¬ 
rier founded on an alleged wrongful ejection, the 
wrong complained of is impre^er conduct and the 
law relating to diligence and negligence is not in- 

volved.®2 

Tender of fare; extra fare. It is not necessary 
that plaintiff should allege a strict legal tender 
of his fare, but it is suffident to allege that he was 
willing and ready to pay it and that he offered so 
to do.®® 

Where plaintiff was without a ticket when eject¬ 
ed, lie should allege that he tendered the proper 


42. Alau—^LouisvUle, etc, R. Co. v. 

Perkuis. 39 So. 305. 144 Ala. 325. 

Ga—Riley v, WrigUtsville, etc., R. 
Go, 65 SJB. 890. 133 Ga. 413. 24 
L.RA.N.S. 379. 18 AnnCas. 208 
lOaho.—Londsay v Oregon Short Line 
R. Co.. 90 P. 984, 13 Idaho 477, 12 
IjR.A..NS. 184. 

10 C J. p 780 note 11. 

aiTegatioiis h^ 

Alat- —Ijonisville & N. R. Go. v Ham- 
hy. 93 So. 698, 208 Ala. 75—Central 
of Georgia R. Co. v. Bagley, 55 
So 894. 173 Ala. 611. 

Ga—Macon, etc.. R. Go. v. Moore, 
54 SR 700, 125 Ga. 810—Central 
. of Georgia Ry. Co. v. Andrews. 
141 S.E. 430. 37 Ga.App. 626—At¬ 
lantic Coast Line R. Co. v. Sum- 
merall. 139 S.R. 923. 37 GaJLpp 
294—Mooneyham v. Nashville. Cl & 
St. L. Ry Ck>., 126 S.R. 736, 33 Ga. 
App. 406 

Wash.—Casey v. Oahes. 50 P. 53, 17 
Wash. 409. 

10 CJ. p 781 note 27. 

Marne of eaxxiex^ agent 

Petition in passenger^s action for 
election disclosing an uTirwiTned agent 
as carrlei's agent at certain desig¬ 
nated office was not subject to gen- 
oral demurrer calling for name of 
agent, as company is presumed to 
know names of its employees, while 
public IS not—Miller v Southern Ry 
Oo. 94 C19. 21 CkLApp. 367. i 


of hack to station 

(1) Allegation that plamtiff was 
forced to walk back to station, was 
not demurrable on groimd that it did 
not appear why he was forced to 
walk back, especiAiiy where petition 
showed that he was without money 
—Miller v. Southern Ry. Co., 94 S.B. 
619, 21 Ga.App. 367. 

(2) In passenger’s action for ejec¬ 
tion. allegation that he was forced 
to walk back to a station was not 
demurrable on ground that it did not 
show why he did not stay at cei^ 
tain place, where petition did not 
show proximity or existence of such 
place.—Miller v. Southern Ry. Co., 
supra. 

ARegatloiis hflia insnflioien-^ 

Ala-—McGhee v. Reynolds, 29 So. 
961. 129 Ala. 540. 

Ga.—Southern R. Co v. Bailey. 85 
SJBL 847. 143 Ga. 610, LR.A.1915R 
1043 

43; WVa.—Bamum v. Baltimore^ 
etc., R. Co., 5 W.Va. 10. 

10 CtJ. p 780 note 12. 

44. Ga.—Southern IL Co. v. Dyson. 

34 SR. 997, 109 Ga. 103. 

10 C J p 780 note 12. 

4& Ihd—Lake Ene, eta, R. Co. v. 

Lucas, 47 NJEL 842, 18 Ind App 239. 
10 aJ- P 781 note 17 
40. Mo.—-Drew v. Wabash R. Co. 

107 SW. 478, 129 Mo.App. 459. 

110 ex p 781 notes 17. U. 
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4/7- Ga.—Atlantic Coast Line R- Co. 
V. Thomas. 82 SR. 299. 14 GuAlPIi. 
619. 

Miss.—Mitchell v Southern R. Co., 
27 So. 834. 77 Miss. 917. 

40. W-Va —-Bamum vl Baltimore, 
etc, R. Co-. 5 W.Va. 10. 

10 C.J. P 781 note 27 [cj. 

40- Ala.—Bmuingham R. Light etc. 
Co V. Tielding. 46 So. 747, 155 Ala. 
359 

10 C.J. p 782 note 30. 

SXL Ala—-Montgomery Tract. Co v 
Fltzpatnck. 43 So. 136, 149 Ala 
511, 9 T, R A ,N.S.. 851. 

10 a J p 782 note 31. 

5L Ihd.—Wabash R. Co. v. Savage. 
9 NR. 85. 110 Ind. 156. 

5Z, Ga.—Georgia Ry. & Power Co, 
V. Turner, 125 SR. 598. 33 Ga.App 
lOL 

at duty of diligence” to¬ 
ward one entitled thereto is ordi¬ 
narily termed negligence.—Georgia 
Ry & Powar Co. v. Turner, supra. 

53- CaL—Tarhell v. Central Pac R. 
Co, 34 CaL 616. 

WVa.—-White v. Chesapeake, etc, R- 
Co.. 26 vV^.'Va. 800. 

gilefT'+lon h^d to ^ow sufllcient 
tender 

I N.C.—Knowles v Norfolk Southern 
I R. Co, 9 SR. 7, 102 NC. 59. 
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fare at the train rate in Ken of tilie ticket when 
the same was demanded of him;®^ and in order 
to justify his refusal to pay such fare, at a greater 
rate than the cost of a ticket, he must allege facts 
which show that he used due diligence in an eifort 
to procure a ticket, and that his failure to have 
one was attributable to the fault of defendant.®® 

Eviction from station or waiiing room. If the 
complaint is for a wrongful ejection from a station, 
it must show that plaintiff was there with the in¬ 
tention to be transported as a passenger.®® Alle¬ 
gations as to statements of an agent or employee 
that a waiting room would remain open all night 
for the accommodation of passengers, without a 
showing of the authority of such employee, are 
properly stricken on special demurrer.®^ 

Matters of defense. Plaintiff need not negative 
matters of defense;®* thus, it is not necessary for 
him to allege that he was free from contributory 
negligence or fault m connection with the ejec¬ 
tion,®® or that at the tune of his ejection he was 
complying with the reasonable rules of the com¬ 
pany, or that he was not about to violate any of 


such reasonable rules.®® 

If the pleading is insufficient it may be corrected 
1^ amendment,®^ or on defendant’s motion to make 
more definite and certain.®* Defendant may have 
superfluous and imTnaterial allegations stricken out 
on motion.®* 

(2) Place, Time, or Manner of Ejection 

Where the ejection is rightful but the place or man¬ 
ner wrongful, the facts showing such wrongfulness must 
be alleged. 

If plaintiff has been rightfully ejected for re¬ 
fusal to pay fare, he must allege that he was 
ejected at an improper place or with unnecessary 
or excessive force.®^ 

Where a complaint proceeds cm the theory that 
unnecessary force was used in expelling a per¬ 
son, the faerts alleged must show not merely that 
force was used but that the force used was un¬ 
necessary®® or excessive.®® If the act of an em¬ 
ployee is alleged to be malicious, it is necessary 
also to allege that it was committed in the course 
of his employment ;®7 but it is not necessary to al- 


54. Cku—-Wilson v. Sonthem R. Co, 
84 SEL 445, 143 Ga. 189. 

55. Kan.—Avey v. Atchison, etc. It 
Go. 11 Kan. 448. 

10 C.J. p 781 note 22. 

56. Ala—liouisville, etc., H. Co. v- 
Kay, 63 So. 1014, 8 Ala.App. 562. 

Vt—Harris v. Stevens, 31 Vt. 79, 73 
Am.D. 337. 

held snflLciea.'t 

Ala—liouisvill^ etc., R. CJo. v. Kay, 
62 So. 1014. 8 Ala.App. 562. 

57- Ga-—Mooneyham v. Nashville, 
C & St. L. Ry- Co., 126 S.E. 736, 
33 Ga-App. 406. 

58l Tex.—Missouri, etc, R. Co. v. 
Hemn& 127 S.W. 1155, 130 S-W. 
1039, 61 Tex.CivJLpp. 543. 

10 C.J. p 783 note 37. 

50. Fla—South Florida R. Co. v. 
Rhodes, 5 So. 633, 25 Fla. 40. 23 
Am.SR. 506, 3 L.RA. 733. 

Ind —Lrfiaisnlle. etc., R. Co. v. 
Goben. 42 NK. 1116. 15 IndApp. 
123—^Lake Kne, etc., R. Co. v. 
Matthews, 41 N.H. 842, 13 lndJVj>p 
355 

60u Fla—South Florida R. Co. v. 
Rhodes. 5 So. 633, 25 Fla. 40, 23 
Ain.SR. 506, 3 LuRJL 733. 

01. Go. —Georgia R, etc., Co. v. 

Murden, 10 SEL 235. 83 Ga. 753. 

10 CLJ. p 780 note 14. 

02. Mo —Ruehsam v. St. Louis 

Transit Co., 83 S.W. 984. 108 Mo. 
App. 437 

10 C.J. p 781 note 15- 


63b Ala.—McGhee v. Reimolds; 29 
So. 961. 129 Ala 540. 

Kan.—Chase v. Atchison, etc.. R. Co., 
79 P. 153, 70 Kan. 646. 

10 C.J. p 781 note 25. 

ATfAD^tloiL held not izzatovsiit 
Allegation that while walking hack 
to station plaintiff was notified that 
no colored person could safely trav¬ 
erse the country and was forced to 
hire a guide, was not wholly irrele¬ 
vant.—Miller v. Southern Ry. Co., 
94 SE. 619, 21 Ga-App. 367. 

GA Ga—Rossman v. Georgia Ry. & 
Power Co, 91 SE. 90, 146 Ga. 264, 
I1.RA1917C 483. 

Ind.—^Pittsburgh, etc., R. Co. v. Hais- 
lup. 79 NE. 1035, 39 lnd.App. 394. 

held 

(1) To sustain a cause of action, 
the gravamen of which is the violent 
and znalicioiis expulsion and not 
breach of contract.—Terre Haute, 
etc, R. Co. V. Fitzgerald, 47 Ind. 79. 

<2) To state a cause of action, the 
gravamen of which is the rough 
and insulting expulsion of plamtiff. 
—Casey v- Oakes. 50 P. 58, 17 Wasli- 
409. 

(3) To show negligence in ejecting 
a person at a certain point.—Bragg 
V. Norfolk, etc., R. Co., 67 S.K. 593, 
110 Va- 867. 

(4) Where a petition alleged Ille¬ 
gal expulsion from a tram in a 
rough TniiTiner, an «nri<%Ti^¥n<»n t stat¬ 
ing that in expelling plaintiff de¬ 
fendant's agents used more force 
than was necessary was proper.— I 

1652 


Southern Ry. Go. v. Fleming, 80 S. 
E. 325. 141 Ga. 69. 
ai^^fations held insnM^ent 
<1) To i^ow that ejection was at 
an improper place.—Rossman v. 
Greorgia Ry. & Power Co., 91 S.B. 90, 
146 Ga. 264, Ij.ILA.1917C 483. 

<2) To show negligence in eject¬ 
ing a person at a certain point — 
Bragg V. Norfolk, etc., R. Co., 67 S. 
E. 593, 110 Va. 867. 

<3> To show mmeoessary force. 
Ga.—Rossman v. Greergia Ry. & Pow¬ 
er Co, supra. 

HL—Churchill ▼. Chicago^ etc., R. 
Co.. 67 lU. 390. 

Ind.—Chicago, etc, R. Co. ▼. Bills. 
S NE 611. 104 Ind. 13. 

must wiufnl in.- 

jnry 

Ind.—^Indinnapolis St. R. Co. v- 
Hockett, App.. 64 N E. 633 

6& Ind-—Chicago, etc, R. Co. v. 

Bills. 3 N.EL 611, 104 Ind. 13. 
RcHAtance 

An allegation that one was ejected 
with force or violence does not show 
that the force used was excessive 
or more than was necessary as some 
force may be necessary if there is 
resistance 

HL—Churchill V. Chicago, etc, R. 
Co., 67 HL 390. 

Ind.—Chicago, etc, R. Cc v- Bills, 
3 NE. 611, 104 Ihd. 13. 

G6L 111.—Churchill v. Chicago, etc, 
R. Co, 67 HL 390. 

67- Ky.—Louisville & N Ry. Co. v 
Copley, 197 S.W. 648. 177 Ky. 171 
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lege that plaintifiF -was a passenger at the time of 
his ejection, where the action is for an assault 
in ejecting plaintiff in a willful and unnecessarily 
forcible manner,®® unless the ejection was from a 
freight tram, in which case such an all^[ation is 
necessary m order to remove the presumption that 
die freight train was confined exdusivdy to the 
transportation of freight-®® 

A c™"pl=’mt which states facts that show only 
an will not support an action for ejection 

without an averment that plaintiff was actually 
put off the car.^® 

(3) Damages 

Allegations as to damages should show a causal oon^ 
nection between the ejection and the Injuries; -where 
punitive damages are sought, the injury should be shown 
to have been willfuf or wanton. 

The allegation of rlamages in an action for a 
wrongful ejection is governed by the rules rela¬ 
tive to allegations of damages in other civil ac- 
tions.^^ The allegation should show a causal con¬ 
nection between the wrongful or improper ejection 
and the injuries sustained it having been held 
sufficient to allege that as a proximate consequence 
of the ejection plaintiff was injured, speafymg the 
injury,^^ or that the injury complained of was 
caused by the negligence of an employee of the 
carrier 

In a count for wrongful ejection, an allegation 
claiming punitive damages should be stricken on 
motion where there is no averment of willful or 
wanton injury^® 


h. Hea or Answer 

The plea or answer Is governed by the rules applica¬ 
ble to such a pleading in civil actions generally. 

A plea or answer, in an action for a wrongful 
ejection, IS governed by the rules regulating pleas 
or answers m civil cases generally.^® A plea is 
bad if it neither confesses nor traverses the com- 
plaint.^7 A defense that plaintiff was riding on 
a free pass which the conductor withdrew, can be 
availed of only by special plea confessing the pass 
and setting up the withdrawal to avoid it,^* and 
a plea relying on the fact that plaintiff was not 
a person to whom a pass could be issued within 
the limitations of a statute, is insufficient, where 
It does not spedfically allege that plaintiff was not 
an employee, officer, or other person designated m 
the statute as a person entitled to transportation 
under the pass *^3 Where defendant intends to rely 
on a defense that no more force than necessary 
was used in ejecting plaintiff, it should be pleaded 
in avoidance;*® and a plea which attempts to jus¬ 
tify an ejection is insufficient if it does not have 
such an allegation as to the force used.*^ A vio¬ 
lation of the earner's rules,** and, in some juris¬ 
dictions, contributory n^ligence,** when relied on 
as a defense, must he specially pleaded. An alle¬ 
gation that plamtifPs ticket was defaced has been 
held to be insufficient without a further showing 
that it was defaced through some hiult of plam- 
tiff.*4 

A plea need not anticipate and avoid matters 
which’are properly matters for a replication.*® 


6Si Mo— Adorns v. St. Loois. etc, 
R, Co.. 130 SW. 48. 149 Mo.App 
278 

Wbeire conductor’s wlllfal miscixiu 
duct IS the sist of an action, a peti¬ 
tion IS not deficient for failing to 
plead that plaintifE had a pass enti¬ 
tling him to transportation—Devero 
▼. Atlantic Coast I^me R. Co., 181 S 
£. 421, 51 GaApp. 699. 

fiOu Ind —Smith V. Iionisville, etc., 
R. Co.. 24 KE 753, 124 Ind. 394 
Mo —Snyder v TTa-miibal, etc., R. 
Co 60 Mo. 413—Whitehead v St. 
liouis, etc., R. Co, 22 Mo.App 60. 
affirmed 11 SW 751, 99 Mo 263. 6 
LuRA. 409. 

TO. Ray v. TTmted Tract. Oo., 89 M 
T S. 49. 96 App Eiv 48 

71. Ga.—Miller v. Southern Ry. Go., 
94 S£L 619. 21 GaApp. 367. 

10 C.J p 782 note 33 

Hh;^ to anticipate Injury 

Allegations, in petition in suit for 
ejection of passenger, that he was 
forced to hire a guide back to sta¬ 
tion. ^ if containiTig any element of 


recovery would be demurrable with¬ 
out allegations showing defe n d a nt's 
duty to anticipate and prevent such 
particular injury.—-Miller v. South¬ 
ern Ry Co., 94 S.E 619, 21 Ga.App 
367. 

TO HI—Keeshan v. Elgin, eta. 
Tract Co, S2 7i(:EL 360, 229 HL 533. 
affirming 132 lll.App 416. 

73L Ala—^Birmingham R. Inght, 
eta, Co. V Tieldmg, 46 So. 747, 155 
Ala. 359. 

74, Idaho.—Inndsay v. Oregon Short 
lone R. Co., 90 F. 984, 13 Idaho 
477, 12 HRA.JSrS. 184 

75. Ala.—-Ijouisville, etc. R. Oo v 
Ilawson. 66 So. 905, 11 AULApp. 
621. 

TO Ala.—Bimiinghain IL, eta, Co. 
V. Smith, 69 So 910, 14 Ain App, 
264. 

Tet—Galveston, eta, R. Oo. v. Short, 
Civ.App., 163 S.W. 601—Interna¬ 
tional, etc. R Co. V Rentle, 2 Tex. 
AppCiv.Cas. § 303, 

10 G.J. p 783 note 40. 

77- Ala.—Bates v. Iffirmingham Ry, 
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liight & Power Oo, 82 So. 14, 203 
Ala 54 

10 C J. p 783 notes 41, 42 
78. Ala.—Louisville, eta, R. Co v. 
Dawson. 66 So. 905. 11 Ala App 
621. 

79- Ala.—IjOuxsville, eta, R Co v. 
Dawson, supra. 

80. —Jackson v. Old Colony 
St. R Co., 92 N.E. 725, 206 Mass 
477, 30 LR.A-.N.S.. 1046, 19 Ann. 
Cas. 615. 

81. Ala —^Moore v. Mashville. etc., 
R Co., 34 So. 617, 137 Ala. 495- 

EjectioiL for disorderly candnet 
Ala—Moore v. Na^ville, etc., R. Co., 
34 So 617, 137 Ala. 495. 

82. 10 C.J. p 783 note 46. 

83L NT CL—Sawyer v Korfolk South¬ 
ern R. Co., 86 SJEL 166, 171 N.C 
13. 

84. Tex.—^Texas & NL O. IL Co v. 
Barrow, CivJtpp, 56 S.W2d 260, 
error refused. 

85. Ala.—^Birmingham R. Light, eta, 
Co. V. M<J>onough. 49 So. 960 153 
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c. Beplication or Keply 

General rules of pleading control <Ht to tte replication 
or reply 

PlaintifFs replication or reply is governed by 
the rules applying to sudi pleadings in civil cases 
generally,*® thus, it should plead matters germane 
to the allegations of the plea or answer.*^ 

A waiver of a defense, if relied on, must be 
pleaded.** 

d. Issues, Proof, and Variance 

.The proof must inform to the issues and a material 
variance is fatal. 

In an action for a wrongful or improper ejection, 
only such matters as are material and are properly 
put in issue by the pleadings and the proof need 
be considered;*® and plaintiff or defendant is en¬ 
titled to rely only on such cause of action,®® or 
matter of defense,®! as is properly alleged. 

If an action is brought on the theory that plain¬ 
tiff was ejected with unnecessary force, it pro¬ 
ceeds on the ground that an unlawful act was com¬ 
mitted, and facts showing that unnecessary force 
was used must be shown ;®2 and, further, in an 
action brought for the commission of wrongful 
acts by defendant in accomplishing an ejection, 
there can be no recovery on the theory that de¬ 
fendant was at fault in omitting to do certain 


things.®® When a complaint, however, proceeds 
on the theory that plaintiff was rightfully on the 
train and wrongfully ejected therefrom, it is in¬ 
cumbent on him to show that he was rightfully 
on the train,®^ and, in such a case,®® or, in case 
of an action for ejection brought on the theory 
that the ejection was under sudi circumstances as 
showed wiUful and wanton misconduct,®® it is un¬ 
necessary to show the degree of force used. In 
an action for a wrongful ejection there can be no 
recovery for a breach of contract in carrymg plain¬ 
tiff beyond'his station.®^ 

A plea of the general issue puts in issue all ma¬ 
terial averments of the complaint;®* and a special 
denial of allegations in a complaint raises the is¬ 
sue of the truth of the allegations denied.®® A 
defense that the ticket presented by a passenger 
was invalid is not inconsistent with a claim that 
the ticket was out of date.! 

The fact that a special plea of contributory n^- 
ligence is filed in addition to a plea of the gen¬ 
eral issue does not waive the necessity for proof 
which the plea of the general issue casts on plam- 
tiff.* It is not nece«tS 3 ry, however, to prove im¬ 
material allegations.® 

Evidence adrttssible under pleadings. Only sudi 
evidence is admissible on behalf of plamtiff^ or 


Ala. 122. 127 AzxlS H. 18, 18 X. B.A., 

isr.s, 445. 

10 GLJ. p 783 note 48. 

8GL Ala.—Ijouisville. etc., R. Co. v. 
Mason. 58 So. 963. 4 Ala App. 353. 
Fa.—v. The Railroad Go., 
T'l^hila. 206. 

10 ax p 784 note 49. 

87- AJa.—XionisviUe. etc., R. Co. ▼. 
Dawson, 66 So. 905. 11 Ala App 
621. 

10 ax p 784 note 50. 

88L Iowa.—Trezona v. Ghicag-o, etc.. 
R Co.. 77 N.W. 486. 107 Iowa 22, 
43 liJELA. 136. 

89. Tex.—^International, etc:., R. Co. 
V. Ing, 68 S.W. 722. 29 Tex.Civ.App. 
398. 

10 OJ. p 784 note 6X 

90u Ala.—Moore v. Kashville, etc, 
R Co., 34 So. 617, 137 AJa. 495. 

10 ax p 784 note 54. 

91. Ala—Southern R. Co. v. Dyim, 
29 So 573, 128 Ala. 297. 

IlL—Maimgren v. Aurora, etc., R. Co., 
193 HLApp. 24X 

92l Ind.—-White v. Rvansville, etc., 
R. Co. 33 N.EL 273, 133 Ind. 480— 
Chicago, etc, R. Co. v. BiUs. 3 M 
E. 611. 104 Ind. 13. 

93. TTtah.—Bergman v. Denver & R 
G. R. Co. 178 P. 68, 63 TTtah 213 


FaRore to stop moving tzain. 

Where a trespasser brings an ac¬ 
tion for injuries resulting from 
threats and intimidations which forc¬ 
ed him to leave a train while gomg 
at a dangerous rate of speed, there 
can be no recovery on the theory 
that the company was at fault m not 
stopping the tram when an employee 
saw plaintifC start to go under it— 
Bergman v. Denver & R. G. R. Co., 
178 P. 68. 53 Utah 213. 

94. Ind.—White v. Evansville, etc, 
R Co., 33 NJBL 273, 133 Ind. 480— 
Chicago, etc., R. Co. v. Bills, 3 N. 
E 611, 104 Ind. 13. 

SSm Ind.—Chicago, etc, R. Co. v. 
Bills, supra. 

96- Ga—Devero v. Atlantic Coast 
lane R. Co.. 181 SJB 421, 51 Ga. 
App. 699. 

diLv^uEusta'nce* held to show wUlfnl 
and wanton miscondizct 
The ejection of a young woman, 
who was traveling alone, on a dark 
mght while a heavy ram was fall¬ 
ing, and at a small station after the 
depot was closed, and where there 
was no shelter, constituted willful 
and wanton misconduct on the part 
of the conductor ejecting her, with¬ 
out regard to the degree of force 
used.—Devero v. Atlantic Coast Dme 
R. Co., 181 S.E 421. 51 GcApp. 699. 
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97- Ky.—liouisville, etc, R. Co. v. 
IjewiSk 21 S.W. 341, 14 Ky.Daw 770. 

99. Ala—McGhee v. Cassbin, 30 So. 
367. 130 Ala. 56X 

99. Axk.—St. Ijouis-San Prancisco 
Ry. Co. V. Smith, 244 S.W. 741, 155 
Ark. 519. 

ParticiilaT allegations 
A complamt, allegmg that the au¬ 
ditor of a tram forcibly evicted 
plaintifti and that it was unlawfully 
and willfully done, and an answer 
denymg such allegations raised the 
issue of whether he was forcibly, 
unlawfully, and willfully evicted.— 
St. Xouis^San FTancisco Ry. Co. v. 
Smith, 244 S.W. 741. 155 Ark 519 

1. Tenn.—Liouisville, etc, R. Co v. 
Klyman, 67 S.W1 472, 108 Tenn. 
304, 91 Am.S R. 755, 56 L.RA. 769. 

2. Ala.—McGhee v. a*«diin 30 So. 
367, 130 Ala. 56X 

10 C.X p 784 note 60 [a]. 

3: Mo.—Adamg v. St liOuis, ctc, R. 

Co., 130 S.W. 48. 149 MoApp. 278. 
Ohio—Allen v. Ijake Shore, etc. R. 

Co., 47 N.E. 1037, 57 Ohio St- 79. 
10 ax p 785 note 6X 

4u Iowa.—Everett v. Chicago, etc, 
R. Co, 28 N.W. 410. 69 Iowa 15. 
58 Am S R. 207. 

.10 ax p 785 note 62. 
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defendant®’ as tends to support the matters put in 
issue by the pleadings. Thus, if plaintiff, in his 
pleading, seeks to recover for an unlawful ejec¬ 
tion, and not for a removal with unnecessary force, 
it has been held that unnecessary force cannot be 
shown if the removal itself was justifiable,® and, 
if the recovery sought is for an expulsion m an 
improper manner and the allegations are only as 
to the use of abusive language, plaintiff is con- 
hned in his proof to the lang^ge used.^ Plaintiff 
cannot prove declarations made by a ticket agent 
m the absence of any averment of such declara¬ 
tions;* but proof of a reasonable and neces«;3Ty 
rule or r^;uIation is admissible under a general 
denial* 

Variance. If there is a material variance be¬ 
tween plaintifiPs pleadings and proof it is fatal to 
a recovery.!® An iminatenal variance, however, 
which in no wise prejudices defendant’s case will 
not affect plamtifFs recovery.!! Thus, where the 
essence of a complaint is the excessive force and 
violence used in accomplishing an ejection, a vari¬ 
ance between an allegation that plaintiff was a pas¬ 
senger, and proof that she was only an intruder, 
is immaterial-!* 

§ 838. Presumptioiis and Burden of 

Proof 

a. Presumptions 
b- Burden of proof 

a. Presumptions 

General rules c»ntrol as to the existence and effect 


§ 838 

of presumjitions In actions ft>r the wrongful ejection of 
passengers. 

The act of the conductor in requiring an m- 
creased fare may be presumed lawfuL!* In the 
absence of a passenger’s explanation of the rea¬ 
son for failing to provide himself with a ticket, 
there is a presumption that tickets were on sale 
at the office where he should have purchased one.!^ 
If there is no evidence to the contrary, it will be 
presumed that a transfer given to a passenger in 
due course was a proper token of transfer and 
that it entitled the passenger to passage on the 
car to which he transferred,!® and further, that the 
conduct of the conductor m refusing to receive 
the transfer was unwarranted.!® Where the weight 
of testimony is to the effect that a ticket offered 
to a conductor was still m force and had not ex- 
^red, the act of the conductor m destroying the 
ticket, contrary to his duty, raises a presumption 
that, if preserved, it would have supported plain- 
tifFs claim.!^ Although a count for the wrongful 
ejection of a passenger nding on a pass does not 
allege that he was a person to whom a pass could 
be issued, it will not be presumed that he was a 
person not entitled to such a pass, even though 
it will be presumed that it was a "free pass” with- 
m the meaning of a statute restricting its issuance 
to certain classes of persons.!* 

If a person accompanied by a child presumptive¬ 
ly becomes a passenger on entering a car, that pre¬ 
sumption is not conclusive and is rebutted on such 
person’s failure to pay the child’s fare on de¬ 
mand.!* 


Bvidoice l&eld —rue 

Mo—Quirk V. Metropolitan St. By. 
Go, 210 S.W. 106, 200 Mo.App. 693, 
certioraxi quasked State ex reL 
Metropolitan St. By. Go. v. BUison, 
Sup, 224 SW. 820. 

10 G J. p 785 note 62 {jbl}. 

JSylfImer i'»'1i^^lRSillle 

Wis.—Lekan v Chicago & N W. By. 

Co, 172 N.W. 787. 169 Wis. 327 
10 C.J. p 785 note 62 [bj. 

5. Ala—Soutkem R. Co v. I^ynu, 
29 So. 573. 128 Ala. 297. 

10 C J. p 7S5 note 63. 

& Ind.—Chicago, etc.. B. Co v. 
Field. 34 N.E. 406, 7 IndJLpp 172, 
52 AJX1.SB. 444. 

NH.—^Johnson v. Concord B. Corp 
46 NH. 213. 88 Ajn.T). 199 

7. Ala.—Birmingkam Electric Co. v 
Maze. 166 So. 60. 231 Ala. 539. 

8. —WcUs V. Alabama, etc., R. 

Co., $ So. 737, 67 24. 

9l Mo—l<oean v- TTAwnibal, etc^ B. 
Co.. 77 Mo 663—Percy v. Metro¬ 
politan St. B. Co, 68 Mo.App. 75 


10. Ky.—Chesapeake, etc., R. Co v. 
CoUinsworth. 153 S.W. 241, 152 Ky. 
197. 

10 C.J p 786 note 65. 

11- CaL—Clare v. Northwestern Pac. 

R. Co., 131 P. 323. 21 CaLApp 214 
10 C J. p 786 note 66 

12. Mo.—^Randell v. Chicago, etc, B. 
Co. 76 S.W, 493. 102 MoApp 342. 

13. Bid—Smith v Indianapolis St. 
B. Co. 63 NK 849, 158 Ind. 425. 

10 aJ- P 786 note 73. 

14ta Ga.—Ad»ip^ V- Iiouisville & N 
B. Co„ 109 SJEL 703, 27 GaApp 
720 

Passenger must pay tzatn rate of 
fare where he is without a tu^et 
and gives no reason for not orocur- 
mg one, there being a presumption 
that tidbeets were on sale at the 
tidEct office,—Adawisi v. Ijouisville & 
N B. Co., 109 S-E. 703, 27 GaApp. 
720 

15. AJa.—Birmingham R., etc.. Go. v. 

Smith, 69 So. 910, 14 Al^App 624. 
Mo —Sommerfiffid v. St. Ijouis Trans- 
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it Co., 84 S.W. 172, 108 Mo.App. 
718. 

IG. Mo.—Sommerfield v. St- Boms 
Transit Co., supra. 

17- Ky.—I^uisville, etc;., B. Co. v. 
Donaldson, 43 S.W. 439 
It is fzmdiietor’s duty, m any event, 
to turn the ticket mto the auditor 
of the road.—Louisville, etc, R. Co 
V Donaldson, Ky., 43 SW. 439. 

18L Ala.—LouisviUe, etc, B, Co. v 
Dawson, 66 So. 90S, 11 Ala-App. 
621. 

Beason. for the role 

As the statute makes the issuance 
of a “free pass'* to persons outside 
the classes named therem a crim¬ 
inal offense, it would require a pre¬ 
sumption that both plaintiff and de¬ 
fendant were gwlty of a €unme if 
the rule were otherwise.—Louisville^ 
etc., B. Go. V. Dawson, 66 So 905, 
11 AlaApp 621. 

1^ Ala.—-Birmingham Electric Co. 
V. Maze^ 166 So. 50. 231 Ala, 539 
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The authority of a hrakeman to eject a passen¬ 
ger will not he presumed;-® but where a person 
on a train or car represents himself to he the con¬ 
ductor, and he is dressed in the uniform of such 
an oflScer and actually collects fares from pas¬ 
sengers, he will be presumed, m the absence of 
evidence to the contrary, to be such officer in the 
employ of the carrier, so as to render the latter 
liable for his act of wrongfully ejecting a pas- 

scnger,2l 

Malice may be presumed from the wrongful act 
of a conductor in ejecting, without explanation or 
excuse, a passenger who presents a proper trans¬ 
fer and refuses to pay cash fare-^^ 

Mental suffering, as a factor in the recovery of 
damages, may be inferred from the nature of the 
wrongful act of ejecting a passenger from a train 
or street car unlawfully, and with unnecessaiy 
force-23 

h. Surden of Proof 

Unless otherwise provided by statute, the burden of 
proof is on plaintiff in the first instance to prove the 
facts necessary to establish his cause of action and on 
defendant to prove matters of defense alleged by him. 

As in other civil actions the burden of proof in 
an action for a wrongful or improper ejection is on 
plaintiff in the first mstance to prove all facts nec¬ 
essary to establish his cause of action.^^ Thus, 
the burden of proof is on plaintiff, seeldng to recov¬ 
er damages for his wrongful ejection as a passen¬ 
ger, to show that he was rightfully on the vehicle 
in which he was being transported and until 
this is shown the burden does not devolve on de¬ 
fendant to show that the ejection was lawful^® 


If defendant has denied plaintifFs allegations of an 
unlaw'ful eviction, the burden is on the latter to 
prove his allegations.^^ 

Plaintiff has the burden of proving that the neg¬ 
ligence complained of was the proximate cause of 
the injuries receivcd,2S as well as the fact that de¬ 
fendant was neghgent m ejecting the injured par- 
ty,23 or causing him to leave the train on which 
he was riding ,3® and where plamtiff used violence 
in resisting an ejection, the burden is on hnn to 
prove that his acts did not contribute to the m- 
jury.3l 

It is incumbent on defendant, when the burden is 
cast on it by the pleading and evidence, to prove 
matters of defense alleged hy it,32 such as that the 
ejection was properly made, or that it was made 
on statutory grounds.33 Where a passenger who 
had previously given iq) his ticket is ejected, the 
presumption is against the carrier, and it devolves 
on it to show that die conductor acted nghtly and 
under authority of the law-34 A carrier has the 
burden of showmg that it afforded prospective pas¬ 
sengers a reasonable opportunity to purchase tidc- 
ets, in order to justiJ^ its exaction of an extra 
charge from a passenger without a ticket^S 

Under a statutory provision that the burden of 
proof in the whole action lies on the party who 
would be defeated if no evidence were given on 
either side, the burden of proof is on defendant, 
when it admits in its answer that plaintiff is enti¬ 
tled to actual damages.®® 

§ 839. Adinissibility of Evidence 

Subject to the general rules of evidence in civil ac¬ 
tions, any evidence which is otherwise competent, which 


20. IIL—Illinois Cent, R- Co, v. 
Black. 122 IlLApp. 439. 

IndL—^Lake Shore, etc. R. Co. v. 
Peterson, 42 NR. 480, 43 NR. 1, 
144 Ind. 214. 

21. Ija.—Bampkins v. Vicksburg; 
etc., R. Co., 8 So. 530, 42 La-Ann. 
997. 

10 C.J. p 786 note 74 
22i. Mo.—Sonunerfleld v. St Ijouis 
Transit Co., 84 S.W. 172, 108 Mo 
App. 718. 

23. CaJ-—Cosey ▼. Los Angeles Ry. 
Corporation, 219 P. 978, 192 Cal. 
265. 

24. Ala.—Birmingham R. Light, etc., 
Co. V. Turner, 45 So. 671, 154 Ala. 
542. 

10 C.J p 786 note 76. 

25. Ala.—Louisville, etc., R. Co. v. 
Mason. 58 So. 963, 4 Ala. App. 353. 

10 C J p 786 note 77. 

20. GkL—Central of Georgia R. Co. 
V. Cannon 32 S.R. 874, 106 Ga- 828. 


27. Ark—St. Xiouis-San Rrancisco 
Ry. Co. V. Smith, 244 S W. 741, 155 
Ark. 519 

28. Pa.—Kradel v. Pittsburgh, H, B. 
& N. C. Ry. Co, 100 A. 128, 255 Pa. 
427. 

Utah.—Bergman v. Benver A R. G. 
R. Co.. 178 P. 68, 53 Utah 213. 

29- Pa.—Kradel v Pittsburgh, H., B. 
A N C Ry. Co., 100 A 128, 255 
Pa. 427. 

30l Utah-—Bergman v. Denver A R 
G. R. Co., 178 P, 68, 53 Utah 213. 

3L —Jackson v. Old Colony 

St- R. Co., 92 NJB. 725, 206 
477, 30 LRA,NS., 1046, 19 Ann. 
Can. 615 

32. Ky.—Choate v. Louisville Ry. 

Co., 49 SW.2d 342, 243 Ky. 562. 

10 C.J. p 787 note 82. 

Fzixna fade case estabUsbAA hy 
plaintiir 

Where plaintiff makes out a prima 
facie case of iniury resulting either 
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from the negligence of the earner's 
employee committed within the scope 
of his employment, or from wrong¬ 
ful acts committed by him as agent 
for the earner and as a part of the 
transaction of the earner's business 
the burden is then on the earner to 
show that the act was not committed 
‘In the transaction of the busmess 
of the agency,*’ withm the meaning 
of a statute making provision with 
respect thereto.—Gialloway v- Umted 
Railroads of San Francisco, 197 P. 
663. 51 CaLApp. 575. 

33. Mo.—-Ferguson v. Missouri Pac. 
R- Co, 128 S.W. 799, 144 Mo-App. 
262. 

10 C.J. p 787 note 84. 

34. Ga—Georgia R. Co. v. Homer, 
73 Ga. 25L 

35. Ala.—Southern Ry. Co v. Black- 
well, 100 So. 215, 211 Ala. 216 

36L Ky—Louisville, etc., R. Co. v. 
Cliampion, 68 SW- 143, 24 KyLaw 
87. 
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Is refevant and material to the establishment of the facts 
in issue, may be admitted In actions for the wrongful 
ejection of a passenger. 

Any evidence which is otherwise competent is, 
subject to the general rules of evidence, admissi¬ 
ble where it tends to prove or disprove material 
facts in issue,®^ and evidence is not admissible 
where it is not so competent, material, and rele¬ 
vant-®* Where plaintiff refused to pay fare, he 
may show that he was without means to do so on 
rejection of his ticket,^® although it has been held 
that he cannot diow that he attempted to borrow 
money from the conductor.*® Where plaintiff re¬ 
fused to pay fare, he raunot testify that he was 
only joking and that he really intended to pay.*^ 

Right to transportation. As bearing on the pas¬ 
senger’s right to transportation, it has been held 
proper for ham to show that his ticket was a prop¬ 


er one;*® that "going’* part of round-trip ticket 
had been accepted by defendant,*® that he showed 
tideet to defendant’s agent before boarding tram;** 
that he had a receipt for a ticket given by defend¬ 
ant’s agent at the time of purchase;*® and that 
he made an attempt to procure a proper ticket be¬ 
fore entering the car, as bearing on his good faith 
in entering the car.** 

On behalf of defendant, evidence has been held 
admissible to show whether or not a person was 
acting in good faith and with the mtention of be- 
cotning a passenger,*^ or as bearing on plaintiff’s 
good faith m presenting an overdue transfer ;*® and 
on the question of whether or not plaintiff had paid 
his fare, defendant may mtroduce testimony to the 
effect that no one in the car in which plaintiff was 
traveling had offered to pay fare.*® 


37. N.C —^Lee v. Atlantic Coast Iitne 
R. Co, 97 S.E. 158, 176 N.C. 95. 

10 C-J P 787 note 88. 

JC^tters lieM rdevant 

(1) Warning’ to conductor of dan¬ 
ger of ejecting intoxicated plaintiff. 
—Veenstra v. TTnited Rys & Electric 
Co of Baltimore, 129 A. 678. 148 Md. 
512 

(2) That no one fell at station 
wliere plaintiff was ejected-—Carney 
V. Pennsylvama R. Co., 63 Pa-Super 
138 

(3) Statements by agents of otber 
railroads to sbow absence of negli¬ 
gence m cboosing tram —^fiCissoun 
Pac. R. Co V. Heard, 50 S.W2d 971, 
185 Ark. 1055. 

Farticiiliir evf^e»ce keid 
(o sbow 

(1) The identity of a ticket offer¬ 
ed.—McGhee v. Cashin. Ala. 40 So. 
63 

(2) Street car operator’s state of 
mind—Alter v Arkaii««»«« Power & 
Light Co., 67 SW2d 177, 188 Ark 
681 

(3) Reasonableness of time for 
keeping open waiting room.—Widener 
V. Alabama Great Southern R. Co., 
69 So 558. 194 Ala. 115 

(4) Whether representations were 
made to plaintiff as to tickets pur¬ 
chased.—Lexington. etc« R. Co. v 
Lyons. 46 SW. 209. 104 Ky. 23. 20 
Ky.Law 516. 

(5) Conductor’s knowledge of help¬ 
lessness of ejected passenger—Lee 

V. Atlantic Coast Lme R. Co, 97 S. 
E. 158, 176 NC 95. 

38. Ala.—McGhee v. Cashm, 40 So 
63. 

Ky.—^Louisville & N. R Co. v Wat¬ 
son. 255 SW. 1056 201 Ky 108 

N J.—Tallman v. Tnangle Bus Co., 
132 A 514, 4 N J Misc 330. 

W. Va.—dark v. Norfolk & W Ry 


Co, 100 SE 480, 84 WVa- 526, 7 

ALR 117 

10 C J. p 788 notes 89, 90 
Partxcnlar evidence held i'n''4'misslble 

(1) Loss of time from, and ill ef¬ 
fects of. -walking to and from place 
of work after ejection.—^Tallmsin v- 
Triangle Bus Co., 132 A 514. 4 N 
J Misc 330. 

(2) Reason why passenger, after 
boarding tram after ejection, paid 
cash fare to a point beyond which 
his ticket read—McGhee v. Cashin, 
Ala, 40 So. 63 

(3) Void warrant of Justice of 
peace for search of passenger train 
for intoxicating liquor.—Clark v, 
Norfolk & W. Ry Co, 100 SE. 480. 
84 W-Va 526, 7 A-L.R. 117. 

(4) On refusal to pay fare, an at¬ 
tempt to procure a -ticket before en¬ 
tering the tram.—Perkins v. Missouri, 
etc., R. Co. 55 Mo. 201 

(5) On refusal to pay fare, an of¬ 
fer by a third person to x>ay, after 
ejection began.—Perkins v. Missouri, 
etc., R. Co., supra 

(6) Where plaintiff was ejected for 
not paying fare for infant in her 
ciharge, reason why she did not pur- 
cdiase ticket, whether she had pre¬ 
viously carried it without paying 
fare, whether she had the means 
to pay its fare, or whether she of-» 
fered to do so when she arrived at 
her destmation.—^Louisville & N R 
Co V Watson, 255 S.W. 1056, 201 Ky. 
108. 

Statute providing that on the trial 
of any person for an assault, etc, he 
may give in evidence any opprobri¬ 
ous words or abusive language used 
by the person assaulted at or near 
the time of the assault m extenua¬ 
tion or justification has no applica¬ 
tion to an action for ejection of a 
passenger because of his alleged mis- 
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conduct.—Nashville, etc., R. Co v. 
Moore, 41 So 984, 148 Ala. 63. 

39u Tex.—Atchison, etc., R. Ca v. 

Cuniffe, CivApp., 57 S-W. 692. 
dOu Ala.—Southern R. Co. v. Bun¬ 
nell, 36 So 380, 138 Ala. 247. 

41- Ky.—Louisville, etc., R. Co. v 
Cottengim, 104 S.W 280. 31 Ky. 
Law 871, 13 LRA,NS, 624 
4a. Ala.—McGhee v. Cashm, 40 Sol 
63. 

43- Ala.—^Louisville & N. R. Co. v. 
Copeland. 117 So. 176, 217 Ala 556 
—Louisville & N. R. Co. v Cnck, 
117 So 167, 217 Ala. 547. 

44. Ala,—Liouisville & N R Co. v. 
Copeland, 117 So. 176. 217 Ala 556 
—Louisville & N R. Co. v. Crick, 
117 So. 167. 217 Ala. 547 

45. Iowa.—Coine v Chicago, etc , R. 
Co., 99 NW 134. 123 Iowa 458. 

4& Mo-—Perkins v. Missouri, etc., 
R. Co., 55 Mo 201. 

10 aj. p 788 note 94. 

47- Mo—Powell v St. Louis, etc., R. 
Co. 129 S.W. 963, 229 Mo. 246 
Plain-tiirs conduct in. fto pay 
fare on a train immediately before 
entering the -tram from which he was 
ejected, is admissible.—Powell v. St. 
Louis, etCL. B. Co. 129 SW. 963, 229 
Mo. 246. 

48L DC—Capital Traction Co. v 
Bimley, 43 AppD.C. 430. 

Segria^iy kept -ferausportation. rec¬ 
ords of the earner are admissible to 
show the number of cars that passed 
a certain transfer point between the 
tune plaintiff's transfer was issued 
and the time he boarded the car 
from which he was ejected, as such 
facts have a bearmg on the latter’s 
good faith in presenting an overdue 
transfer—Capital Traction Co. v 
Brmley, 43 App D C. 430- 
49- Pa—Carney v. Pennsylvania R- 
Co., 63 Fa Super 138. 
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Habit or custom; previous acts or conduct. Evi¬ 
dence of a custom among the conductors of defend¬ 
ant's road to issue to passengers on payment of 
cash fares credit slips of a certain kind,®® or of a 
custom of a conductor in regard to taking up tick¬ 
ets and checking passengers,®^ or evidence that 
a tram usually stopped at a particular place,®^ or 
that it was customary for defendant's brakeman 
to inspect passengers' tickets at a particular sta¬ 
tion,®^ has been held to be admissible. Testimony 
may be introduced to establish a custom of permit¬ 
ting passengers of both the white and colored races 
to occupy the back platform of defendant's cars;®^ 
but testimony by a witness that he had changed 
cars only at a certain pomt is inadmissible to prove 
a custom that cars stopped there as a transfer 
point.®® Evidence that some employees, as a mat¬ 
ter of practice, broke a certain rule of the company 
is inadmissible, without an offer to show that this 
practice was known to, and sanctioned by, the car¬ 
rier;®® and a carrier cannot show a custom of 
issuing tickets, such as that held by plaintiff, for 
certain days only, in the absence of any proof of 
knowledge on the part of the purchaser of the 
ticket that such a limitation existed.®^ Evidence 


offered to show the commission, on former occa¬ 
sions, of a passenger's acts indicating an attempt 
to avoid payment of fare,®® or of mistakes by car¬ 
rier's agent, which were similar to the mistake 
complained of,®® or of a conductor's acts in knock¬ 
ing passengers down,®® or testimony of a custom 
among the defendant's conductors of permitting 
old trackmen to ride free,®^ has been held inadmis¬ 
sible; but, in explanation of its conduct m wrong¬ 
fully ejecting a passenger, defendant may prove 
plaintiff's misconduct on a prior trip, although such 
misconduct does not excuse the ejection.®^ 

Evidence as to character. Evidence as to the 
character of a passenger,®® or a conductor,®^ may 
not be given where it is not attadeed. 

Evidence as to damages. For the purpose of 
enhancing the damages, evidence of an employee’s 
contemptuous manner and insulting conduct in un¬ 
lawfully ejecting a passenger is admissible;®® thus, 
a passenger's testimony regarding a conductor's al¬ 
leged rudeness in the presence of other passen¬ 
gers and the audibility of their comments with re¬ 
spect to same is competent on the question of puni¬ 
tive damages.®® Evidence, on the behalf of plain- 


▲fter fact of ’no«con<>'-tlo3L of faxes 
is in. evi^em^o 

iEvidence that one conductor had 
told a succeeding conductor that he 
had collected no fares, while not 
admissible to prove the noncollec- 
tion of fares, is, after the introduc¬ 
tion of evidence to show that fact, 
admissible to show the commnmca- 
tion of such fact from the one con¬ 
ductor to the other.—Purvis v. At¬ 
lanta Northern "Ry. Co.. 89 S.Ej 571, 
145 Ga. 517. 

sou Mo-—Holt V. TTanTiibal, etc., R. 
Co., 74 S.W. 631. 174 Mo, 524, af¬ 
firming 87 MoApp. 203. 

SL N.C.—Parrott v. Atlantic, etc., 
R. Co., 53 S.E. 432, 140 N.a 546. 

52. Tenn.—Ijouisville, etc., R. Co. v. 
Ray, 46 S.W: 554, 101 Tenn. 1. 

Pox purpose of showing where a 
train stopped on a particular occa¬ 
sion, such evidence is admissible.— 
LouisviUe, etc. R. Co. v. Ray, 46 S. 
W. 554, 101 Tenn. 1. 

53L Teir.—Missouri, etc., R. Co. v, 
Hiunphnes, CivApp., 157 S.W. 
1174. 

Z^ection of r0''"3ii£'ex on wxuug’ U 
Tex—Missouri, etc., R. Co. v. Hum¬ 
phries, CivJLpp., 157 S-W- 1174- 

54. Miss.—Waldauer v. Vichsbure^ 
R., etc., Co, 40 So. 761, 88 Miss. 
200 . 

Violation of statute zegiUr'^^ng' sepa- 
xation of ucc'' 

Miss—Waldauer v. Vicksburg R.. 
etc., Co., 40 So. 751. 88 Miss 200. 


55. D CL—Shortsleeves v. Capital 
Tract. Co.. 28 AppDC 365, 8 L 
RA.,N.S., 287. 

Boarding car at wxong txansfer sta¬ 
tion 

D.C.—Shortsleeves v. Capital Tract. 
Co., 28 AppH.a 365, 8 T n A ,N. 
S., 287. 

56- Pa —Anderson v. Union Traction 
Co., 7 FaBist. 41 

10 C.X p 790 note 16. 

Svldenoe hdd 

(1> To show that some conductors 
had violated company regrulations in 
stopping- at a certain transfer point. 
—Shortsleeves v. Capital Tract. Co, 
28 AppD.C. 365, 8 LRA-,NS, 287. 

(2) To show that some conductors 
ignored the terms of a transfer tick¬ 
et, m violation of the company rules 
—Anderson v. Union Traction Co.. 7 
PaUist- 41- 

UliaiifboziBed ejection on previous oc^ 

Evidence that employees who had 
no authority to eject persons had, on 
former occasions, ejected p laintiff, is 
not admissible to show that an ejec> 
tion on the occasion m question by 
sudh an employee was authorized, 
without a showing that the previous 
acts were within the knowledge of 
the carrier or the conductor.—Chica¬ 
go. etc., R. Co. V. Moran, 129 ULApii. 
38. 

57- Mich.—Garvey v- Detroit, etc, 
R Co. 95 NW, 716, 133 Mich. 659. 

SO. N-Y.—hlnglish v. Delaware etc., 

1658 


CATial Co., 4 Hun 683, afiirmed 66 
N.Y. 454, 23 AmR. 69. 

Ejection of passenger who had paid 
his fare at the time of the ejection 
m question.—English v. Delaware, 
etc. Canal Go., 4 Him 683, affirmed 
66 NT. 454, 23 AmR. 69. 

59- Ala—Southern R. Co. v. Bun¬ 
nell, 36 So. 380, 138 Ala 247. 

60l Ky.—liouisville, etc., R. Co v- 
Cottengim, 104 S.W. 280, 31 Ky. 
l<aw 871, 13 DRA-.NS., 624. 

61. Tex.—Missouri, etc., R Co v- 
Tarwater, 75 S-W. 937, 33 Tex-Civ- 
App. 116. 

62. Ey.—^Reaso^ v. Paducah, etc.. 
Perry Co, 153 S.W. 222, 152 Ky. 
220, 43 IxRJL.NS, 820 

63. GSa—SavaTiTjah Electric Co v 
Badenhoop, 65 S.E. 50, 6 Ga.App 
371- 

Mo—^Breen v. St- Xiouis Transit Co., 
77 S.W. 78, 102 Mo.App. 479. 

10 C J. P 788 note 91. 

64- Mo.—Berger v. Chicago, eta, R. 

Co, 71 SW. 102, 97 MoApp. 127. 
10 CJ. p 789 note 13 [aj (1>. 

65. Gal —Sloane v. Southern Califor¬ 
nia B. Co., 44 P. 320, m CaL 668, 
32 li.R.A- 193. 

10 C J. p 789 note 6. 

Sfeatomte^rt that conductor tathed 
“angry** was not erroneously admit- 
j ted, where no objection was made at 
I the time it was mlroduced in evi¬ 
dence.—Trael v. Missount eta, R Co., 
128 SW. 223, 143 MoJlpp 380 
; 6& Ark.—Missouri Paa R. Co v- 
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bflF, of an aggravating droimstance,**^ sndi as ed- 
dence tending to show that an ejection was made 
in bad faith,®® or at a dangerous place,®® has been 
held admissible on the question of punitive or ex¬ 
emplary damages; but evidence not tending to 
show that an ejection was maliciously, wantonly, 
or recklessly committed has been held inadmissible 
to show such damages,^® 

On behalf of defendant, evidence of an em¬ 
ployee's honest behef and intent in making an ejec¬ 
tion IS admissible m disproving a passenger's rlaim 
to exemplary damages,^^ but is not proper or ma¬ 
terial where the passenger^s rlainri is limited to 
compensatory damages.^® In an action brought on 
the theory that excessive force was used m ac¬ 
complishing an ejection, evidence bearing a rela¬ 
tion to the question of mahee has been held admis¬ 
sible on punitory issues.^® 

Evidence of loss of profits, when not shown to be 
the natural and proximate result of mjuries receiv- 

Heaxd. SO &W.2d 971. 186 Axk. 

1055. 

67. Ga.—Georgia IL, etc., Co v. Da¬ 
vis, 65 S.E3. 785, 6 GaApp 645— 

Ijouisville. etc., R. Co. v. Forrest. 

65 808. 6 Ga.App. 766. 

G8. CteL'—Greorgia R, etc., Co. v. Da¬ 
vis, 65 S.R. 785, 6 Ga.App 645 

Befosal to allow passencrer to xe^ 
eater a car alter he had heen illegal¬ 
ly ejected and had offered to pay his 
fare a second time.—Georgia R., etc.. 

Go. V. Davis, 66 S.E. 785 6 GaApp. 

645. 

6D. Ga.—Louisville, etc., R. Co. v. 

Forrest, 65 SJEL 808. 6 GaApp 766. 

7a Vt-—-Wells V. Boston, etc., R 
Co, 71 A 1103. 82 Vt. 108, 137 Am. 
an. 987. 

StatmiMri: of -tiiixcl person, to a 
conductor that he had seen a for¬ 
mer conductor take up plaintiff's 
ticket is iTiaWmissible. beesause the 
&ct that the conductor disregarded 
this statement does not show that 
he acted maliciously, wantonly, or 
recklessly m eiectinsr plamtiS.— 

Wells V. Boston, etc., R. Co., 71 A 
1103. 82 Vt. 108, 137 Am.aR. 987- 

71- Ga.—Georgia R.. etc, Co. ▼. 

Homer, 73 Ga. 251. 

NT.—Tates v New Tork Cent., etc., 

R. Co., 67 N.T. 100—TTatniiton v. 

Thud Ave. R. Co., 53 NT. 25. 

712. Ky—CmciTiTiati, etc, R. Co. v, 

CondifC. 179 aW. 615, 166 Ey. 694, 

Aiin.Cas.l916C 513. 

N.T.—Tates v New Tork Gent, etc, 

R. Co., 67 N.T. 100. 

Motive of cv-nder's spetdal police 
m arresting plaintiff is in- 
AdTni<«sihle where the evidence jnsti- 
fies compensatory damages only.— 

CmpinTmti, etc, R. CJo. V. 179 


ed from an ejection^ has been held inadmissible to 
show special damages.^^ 

A conductor's statement of his reason for eject¬ 
ing plaintiff has been held admissible on the ques¬ 
tion of damages.^® 

§ 840. Weight and Sufficiency of the 

Evidence 

General rules as to the weight and sufficiency of evi¬ 
dence in dvil actions are applicable. 

The evidence to justify a recovery on plaintiff’s 
behalf must preponderate and be of such weight 
and sufl&ciency as will reasonably justify the jury 
in finding the existence of all facts necessary to 
constitute his cause of action.^® This rule has been 
applied with reference to a determination of the 
sufficiency of evidence as to such issues as the 
fact of the wrongful ejection of plaintiff,^^ the fact 
of ejection m an improper manner or at an improp¬ 
er time or place,^® the n^ligence of defendant in 

Svldenee hdd snihcleiLt 

(1) To show the fact of the wroug- 
ful ejection.—Short v. St. Louis, etc., 
R Co. 130 S.W. 488. 150 MoApp. 
359—^10 aj. p 790 note 21. 

(2) To justify findmg that plain¬ 
tiff passenger was wrongfully ex¬ 
pelled by defendant electric rail¬ 
way ftum its car when he desired 
to nde thereon, was able and willing 
to pay his fare^ and was not intox¬ 
icated or disorderly.—Meyers v. Keo¬ 
kuk EUeetric Co, 180 NW. 733, 190 
Iowa 693. 

(3) To show other matters see 10 
aJ. p 790 note 19 [a] <2), C3). 

Evldeiice hdd Jasn-nciimt 

(1) To establish the fact that 
plaintiff was wrongfully ejected.— 
Ingerson v. Grand Trunk Ry., 106 A 
488, 79 NJa: 154. 

(2) To show other matters relating 
to a wrongful ejection see 10 CLJ. 
p 790 note 19 [hj. 

TK Svldenice held suffidMit 

(1) To show ejection m a rude 
TnATiTier and at a place other than 
passenger's destination.—Missouri 
Pac. R. Co V. Heard, 60 S.W.2d 971, 

1 185 Ark. 1055. 

(2) To sustain finding that defend¬ 

ant railroad ejected plaintiff xiassen- 
ger from moving tram.—Leonezak v. 
Minneapolis, St. P. & S. S. ML Ry. 
Co. 201 N.W. 561. 161 304. 

(3) To show that plaintiff was 
ejected from a moving street car 
ruthlessly and without justification. 
—Horsthemke v. New Orleans Ry. & 
Light Co., 84 So. 210. 146 La. 931. 

(4) To show that plaintiff was 
ejected at a place forbidden by stat¬ 
ute. and after the conductor had 
accepted and retamed his ticket.— 


SW. 615, 166 Ey. 594. Ann.Cas.l916C 
513. 

73- Mo.—Hiermann v. St. Joseph R., 
etc, Co., 129 SW. 414, 144 MoApp 
147 / 

JBhfidenee ngis 

Evidence to the effect that plaintiff 
had had trouble on previous occa¬ 
sions with the men m charge of de¬ 
fendant's caro.—Heirnann v. St Jo¬ 
seph R, etc., Co., 129 S.W. 414, 144 
MoApp 147. 

7A Vt.—-Wells V. Boston, etc, R. 
Co., 71 A 1103, 82 Vt. 108, 137 Am. 
S.R. 987 

Abando-ament of contract to cut 
timber was h^d to be a voluntary 
abandonment.—-Wells v. Boston, etc., 

R. Co., 71 A 1103. 82 Vt. 108. 137 Am. 

S. R. 987. 

75. Ala.—Louisville A N. R. Co v 
Copeland. 117 So. 176. 217 Ala. 556 
—LouisviUe & N R. Co. v. Cnck. 
117 So. 167, 217 Ala. 547. 

7a Iowa.—Hawthorne v. Delano, 154 
N.W. 590- 

Tex —Internationa], etc., R. Co. v. 

Bohannon, CivApp., 71 S.W- 776- 
10 C J p 790 note 19. 

jEvIdenr- iieid snldcieiit to support 
a verdict for plaintiff, 
ni—Lips V- Chicago City Ry. Co, 
209 JUApp 332 

Tex.—Missouri, EL. A T. Ry. Co. of 
Texas v. Anderson, CivApp., 198 
SW. 795. 

10 C J. p 790 notes 19 [a] (1), 21 [aJ 
( 2 ). 

Evidence held rnsn-mcient to sns- 
tam a verdict for plaintiff 
N.J—Balsavage v. Pennsylvania R 
Co., 136 A 190. 5 NJMisc. 249. 
OkL—Chicago. XL 1. & P. Ry Co v 
Montagu^ 186 P. 216, 77 OkL 44. 
10 cur. p 790 note 19 h. 
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ejecting plaintiff^® the absence of contributory neg- | acting within the scope of his authority,*! plain* 
ligence,®® the fact that defendant’s servant was 1 tifFs right to transportation,** plaintifFs opportun* 


Mott V. Atlajitic Coast liine It. Co., 
79 S ES. 867. 164 N.C. 367, 

(5) To show that an intoxicated 
passensrer was not put ofE at a rea¬ 
sonably safe place and that he came 
to big death by drowning.—Bennett 
V Seattle Mectric Co, 105 P. 825, 
56 Wash. 407. 

(6) To sustain a finding. In an ac¬ 
tion for injuries to a passenger who 
was ejected from a car while it was 
in motion, that the car was moving 
at the rate of three or four miles 
an hour—^Hlrte v TSastem Wiscon¬ 
sin R.. etc.. Co., 106 N.W. 1068, 127 
Wis. 230- 

(7) To show the use of unneces¬ 
sary force see 10 C.J. p 790 note 22 
[a]. 

BvideiiiCe held InsitDcieiLt 

(1) To warrant a finding that a 
conductor used more force t h a n was 
necessary.—McCiarry v. Holyoke St, 

R. Co. 65 N.E. 45, 182 Mass. 123. 

(2) To raise the issue of the use 
of any unnecessary force—Missouri, 
etc., R. Co. V. Bice. TexCivApp. 16S 

S, W, 478—10 aj p 790 note 22 h. 

(3) To show that plaintiff’s injury 
happened by being pushed from the 
tram.—Riggs v. New Orleans, T. & 
M. Ry. Co.. 87 So. 723. 148 Ba. 717. 

(4) To show that conductor had 
pushed deceased off rapidly moving 
train—HerschmaTi v. Chicago, M. & 
St. P Ry. Co., 186 NW. 613. 176 
Wis- 209—Behan v, Chicago & N. W, 
Ry- Co, 172 N-W. 787, 169 Wis. 327. 

<5) To show that plaintiff was 
ejected while he was intoxicated and 
while the train was in motion—'I 
Knapp V. Northern Fac. R. Co., 106 
P. 190, 56 Wash. 662. 

(6) To establish the fact that 
plaintiff was kicked from the train 
by one of defendant’s brakemen — 
Murphy v. New York Cent, etc., R- 
Co., 92 N.TS. 192, 101 App-Div. 610- 

<7) To show inhuman conduct of 
conductor m putting fourteen year 
old plamtiff off tram hoarded by 
mistake.—Bennett v- St. Bouis-San 
Francisco Ry. Co.. 7 S.W.2d 1028, 223 
MoA.pp. 28. 

79. Svi(lp«rs head suillcieiit 

(1) To show gross negligence in 
ejecting plaintiff.—^Bouisviile & N. R. 
Co. V. Hadley. 11 Te^Ti App. 642. 

(2) To justify finding that defend¬ 
ant’s conduct m electing mtoxacated 
person was negligent.—^Fagan v. At¬ 
lantic Coast Bine R. Co. 115 N-K 
704, 220 N.T, 301, B.RA.1917E 663, 
reversing 155 NY.S. €09. 170 App 
Biv 47. 

(3) To justify finding that plain¬ 
tiff’s failure to comply with a rule 
prohibitmg a stoxHover was due to 


defendant’s negligence—TTnion Trac¬ 
tion Co. of Indiana v. Smith. 123 N. 
E. 4, 70 Ind App. 40. 

(4) To show that a motorman of 
a street car knew that plamtiff a 
boy, was on the front step of the 
moving car and in a position of peril 
and thus was negligent in not pre¬ 
venting his injury.—Quirk v. Metro¬ 
politan St. R. Co., 210 SW. 103. 200 
Mo.App. 585. 

(5) To warrant a finding in an ac¬ 
tion for injuries to a boy while 
alighting from a street car on whi<di 
he bad been mvited by the motor- 
man, that he was injured as the 
result of the conductor’s negligence 
in compelling him to alight while 
the car was m motion.—South Cov¬ 
ington, etc., R Go. V- Bums, 150 S 
W- 343. 150 Ky 348. 

(6) To support a verdict for plain¬ 
tiff in an action for injuries to a 
passenger by being run over by 
another tram after he was ejected 
from defendant’s train.—St. Bouis, 
etc, R. Co. V. Balias, 124 S.W. 247, 
93 Ark. 209. 

80u Evidence hdd sn-ncient 

Tex.—^Missouri, K. & T. Ry. Co. of 

Texas v. Anderson, Civ App., 198 

S.W. 795. 

10 aJ. p 791 note 25 (aj (2). 

81. Evidence held soffi<^<e*>t 

(1) To show that cameFs agent 
was acting within the scope of his 
authority. 

Ill—George v. Illinois Cent. R. Co., 

197 BlApp. 152 

Mo—GnflSn v. Kansas City Rys. Co., 

204 SW. 826. 199 Mo App. 682. 

10 C.J. p 790 note 19 (aj <4). 

(2) To warrant finding as to au¬ 
thority of carrier’s special officer to 
eject those ridmg without tickets or 
beyond their destination, and that 
the o^cer ejecting plaintiff was 
clAiTning to exercise such authority 
—’BouisviUe & N. R. Co. v. Bums, 
Tenn, 242 F. 411, 155 CCA- 187- 

(3) To show that the company had 
ratified the acts of the agent in eject- 
mg the passenger —Forrester v. 
Southern Pac. Co, 134, P. 753, 136 P. 
705, 36 Nev. 247, 48 T^R A-J7.S., B 
Evidence held 

To show that it was within the ap- 
parmt scope of a railway conductor's 
authority to collect in cash a re¬ 
turn fare with the going fare so as 
to render the railway liable, when, 
after such collection, plaintiff at¬ 
tempted to return on his train, and 
was ejected for nonpayment of fare. 
—Southern Ry. Co. v. Pickle, 197 S 
W. 675, 138 Tenn. 238. 

82. Evidence haUL sp*fncleiit 

(1) To ^ow that ticket called for 
immediate and continuous passage on 
the next train.—Nashville, GL & St. 
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Ll Ry. w Mooneyham, 139 SE 589. 
37 G^App. 236 

(2) To warrant passenger’s recov¬ 
ery for ejection from defendant’s 
railway train for nonpayment of ad¬ 
ditional fare demanded where no 
ticket was purchased.—^Bomsville & 
N. R Co. ▼. Boggs, 74 So. 337, 199 
Ala. 225. 

(3) To warrant a findmg that the 

passenger paid his fare and believed 
m good fauth that a permit issued to 
him was the evidence of his right to 
transportation, and that he was not 
at fault in to discover the 

agent’s mistake in not giving him a 
ticket.—Olson v.' Northern Paa R. 
Co., 96 P. 150, 49 Wash. 626, 18 B.R. 
A,N.S., 209- 

(4) To show that a railroad ti<Jcet 
was from one to another specffied 
station.—Chicago, etc, R. Co. v. 
Stratton, 111 BlApp. 142. 

Evidence held Insnfficieiit 

(1) To establish custom of trans- 
portmg grandchild without payment 
of fare^ m an action by the accom¬ 
panying grandmother for an ejection 
because of her refusal to pay grand¬ 
child’s fare.—Birmingham Eilectnc 
Co. V. Maze, 166 So. 50, 231 Ala. 539. 

(2) To establish the fact that 
plaintiff had ever been a passenger. 
—^Ingerson v. Grand Trunk Ry., 106 
A 488, 79 N.H. 154 

(3) To warrant a finding that the 
conductor received plaintiff’s ticket 

I so as to entitle plamtiff to travel on 
It, or that he failed to notify plam¬ 
tiff that it was of no value, or a find¬ 
mg that plaintiff intimated m any 
way that he would pay his fare or 
present a valid ticket if the other 
ticket should be returned—Elliott v. 
Southern Pac. Co., 79 P. 420, 145 CaL 
441, 68 B.RA. 393. 

Connectiiig carrier 

A verdict for plaintiff against an 
initial carrier for an ejection by a 
connecting earner, was supported by 
evidence which indicated a contrac¬ 
tual duty on the part of the mitial 
carrier to provide plamtiff with 
transportation to his destination — 
Guy V. Interstate Transit, 51 SW.2d 
455, 244 Ey. 479. 

Identity of passenger 

Where a passenger was ejected 
from a railroad tram by reason of a 
defect m her return ticket in failing 
properly to describe ber personal 
characteristics, evidence that the 
conductor who ejected her was the 
conductor who punched the ticket on 
the gomg trip, and that he was ac- 
qnainted with her. was insufficient to 
establish that he had knowledge that 
plaintiff was the same person who 
presented the going part of the tick¬ 
et, where he and the brakemen on the 
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ity to purdiase a ticket before entering the tram,*^ 
the proximate cause of death of an intoxicated pas¬ 
senger,*^ and the right to punitive or exemplary 
damages.*® 

On behalf of the defendant, the evidence must 
be reasonably defimte and positive and of such suf¬ 
ficiency as will show a justification for the removal 
of plamtiff; mere general statements will not suf¬ 
fice Thus, evidence showing that plaintiff’s tick¬ 
et was refused because it was defaced does not 
prove a defense, m the absence of a showing that 
it was defaced through some fault of plaintiff.*^ 

§ 841. Trial 

The general rules applicable to trials of civil ac¬ 
tions, which are discussed m the title Trial, are ap¬ 
plicable to the trial of actions for the wrongful 
ejection of passengers. However, such matters as 


questions of law and fact, instructions, and the ver¬ 
dict and finding s in such actions are discussed, so 
far as specifically applicable, in the following sec¬ 
tions. Constdt Pocket Parts for later cases. 

§ 842. - Questions of Law and Fact 

As in other civil actions, questions of law are for 
the determination of the court and questions of fact are, 
in the case of a conflict of the evidence, to be determined 
by the jury where the trial is to a Jury. 

Questions of law are to he determined by the 
court,** and it is error to submit them to the ju¬ 
ry;** issues of fact are ordinarily to be determin¬ 
ed by the jury under proper instructions from the 
court** If there is any evidence from which the 
jury may justifiably find the existence or the non¬ 
existence of a fact m issue and the evidence is con¬ 
flicting or is such that reasonable minds might ar¬ 
rive at different conclusions therefrom, the issue 


g^oing train both testified that theyj 
did not see plaintiff on su<fii train. ^ 
but that they remembered seeing 
plaintiffs daughter thereon.—West¬ 
ern Maryland R. Co. v. Schaim. 55 A. 
701. 97 Md. 563. 

83. Evideiice lufid 

Evidence that the ticket office was 
closed at a time thirty-five minutes 
before the tram actually departed is 
not sufficient, without evidence that 
it rtf^mamed closed from that time 
until the time of the train’s depar¬ 
ture, to warrant a finding that plain¬ 
tiff did not have a reasonable oppor- 
tumty to purchase a tidket.— 

V. Atlantic Coast Line R. Co.. 91 S 
E. 378. 106 Sa 441. 

85. Eviseme? i]ispfHc'e"t | 

Fa.—Ejradel v. Pittsburgh. EL. B. &| 
N. a Ry. Co.. 100 A- 128. 265 Pa. 
427 

9Sk EvfAc*«cB hidd snfRcieqt 

(1) To authorize an award of puni¬ 
tive or exemplary darnages. 

Ark.—Missouri Pac. R. Co. v. Heard. 

50 SW2d 971, 185 Ark. 1055. 

Ga—Atlantic Coast Line R. Co. v. | 
Register. 139 BJBL 735, 37 GaApp 
219. I 

(2) To sustoiu a finding that the| 
act of the conductor m ejecting thei 
passenger was wanton, willful, and 
malicious, so as to justify the im-l 
position of eTemplary damages. I 
Ark.—Little Rock R., etc., Co. v- 

Hobbins. 95 &W. 788. 78 Ark. 553. 
Mo.—Gardner v. St. Louis, etc, R. 
Co. 93 S W. 917. 117 Mo.App. 138— 
Berger v. Chic»go, etc. R. Go.. 71 
S.W. 102, 97 MoJVpp. 127- 

(3) To warrant the sabmi.esion of 
the question of pumtive damages to 
the jury—^HUlebrand v. Wells, Mo. 
App.. 270 S.W- 402. 

Bvidence of wiltfal eoMlon of 
n*-^finger from waiting room of rail¬ 


road station authorized pumtive 
damages.—Hashville. C. & St. L. Ry. 
V Mooneyham, 139 SJB. 589. 37 Ga. 
App. 236. 

Bvideace hdld iasnfRcient 

To sustain a verdict for plaintiff 
for a passenger’s death allegped to 
have resulted from the company’s 
wantonness in ejecting him from a 
train when he was drunk to insensi¬ 
bility, under conditions necessarily 
resulting in his drownmg or freez- 
ing.—Mobile, etc. R. Co. v. Jackson, 
40 So. 142. 92 Mis« 517. 

SOL W-Va—Phillips V. Ohio VaUey 
Electric Co.. 90 SE. 342. 78 W.Va. 
776 

10 C J. p 791 note 24. 

Evfdmice held 

<1) To justify an ejection for In¬ 
toxication and disorderly conduct.— 
Philhps V. Ohio Valley Electric Co., 
90 SB. 342. 78 W.Va. 776. 

(2) To show that a passenger who 
hoarded a tram without procuring a 
ticket did not exercise proper dih- 
gence to procure a ticket before the 
train started, and that he was not 
entitled to recover damages caused 
by his ejection from the train after 
it had left the depot.—Indianapolis, 
etc., R. Co. V- Kennedy, 77 Ind. 507. 

(3) To ^ow that no unnecessary 
force was used by the servants of the 
earner m ejecting plaintiff. 

HL—Malrngren v Aurora, eta, R. Co., 
193 HLApp 241. 

Minn-—Carpenter v. Minneapolis, etc.. 
Tract Co, 157 H.W. 902. 

<4) To show that ejection was not 
wrongful by reason of the manner, 
time, or place.—Poskey v. Wrights- 
ville & T. B. Co., 92 S.E. 34. 19 Ga. 
App 670. 

(5) To show, as a matter of law, 
that plaintiff was given a sufficient 
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time to pay his fare —Huba v. 
Scfiienectady R. Co.. 83 H.VS. 157. 85 
App.Div. 199. 

(6) To sustam a verdict for de¬ 
fendant.—Watson V Southern R Co.. 
64 S E 549, 132 Ga. 552 
Evidence^ insnfiicient 

(1) To ifiiow that plaintiff had rea¬ 
sonable opportumty to purchase tick¬ 
et.—Southern Ry. Co. v. Blackwell, 
100 So 215. 211 Ala. 216. 

(2) To show that plamtiff was a 
trespasser riding through collusion 
with a brakeman.—Texas, etc., R. 
Co. V. Black. 57 S.W. 330. 23 Tex.Civ. 
App 119. 

(3) To show affirmatively that fiare 
df^manded was that fixed by schedule 
m force.—Adams v Central of Geor¬ 
gia Ry. Co., 73 So. 650, 198 Ala. 433. 

a?: Tex—^Texas & H. O R. Co. v. 
Barrow, Civ.App., 56 SW2d 260, 
error refused. 

88. Ind—Lake Shore, etc., R Co. v. 
Peterson. 42 N.B. 480, 43 N.E 1. 
144 Ind. 214. 

10 C.J. p 791 note 27 

89- Ark.—Little 3Elock R, etc., Co v. 
Goemer. 95 S.W. 1007, 80 Ark. 168. 
7 Zi.RJl,H.S., 97, 10 Ann-Cas. 273. 
10 C J- p 791 note 28. 

9®* m.—^Harris v. Atlantic-Pacific 
Stages. Inc.. 260 HLApp. 308 
Iowa.—Vanderbeck v. Chicago. ML, 
St. P. & P. Ry. Co.. 230 N.W. 390. 
210 Iowa 230. 

Ky.—Louisville & H R. Co. v Bak¬ 
er's Adm'r, 210 SW. 674, 183 Ky. 
795 

OkL—DickinsK)n v. Bryant, 172 P 432, 
69 Okl 297. IJ.ILA.1918E 978. 

SwC.—iDouglas V Southern R. Co, 83 
S.E. 439, 98 SC. 346—^McKeown v 
Southern R. Co. 82 SEL 437, 98 
Sa 338. 

10 CJ. p 791 notes 29. 83. 
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should be submitted to the jury for determina¬ 
tion;^^ and m such a case the court should not 
take the issue from the jury by nonsuit, dismissal, 
direction of a verdict, or peremptory instruction.®^ 
If, however, there is no legally sufficient evidence 
on an issue of fact or the evidence thereon is clear 
and undisputed and such that but one conclusion 
can reasonably be drawn therefrom, the question 
becomes one for the court and should not be sub¬ 
mitted to the jury,®® but should be disposed of by 
the court alone, as by a dismissal or nonsuit, by sus¬ 
taining a demurrer to the evidence,®^ or by direct¬ 
ing a verdict®® 

In the application of these rules, the following, 
among others, have been held to be questions of 
law: The reasonableness of a provision in a tick¬ 
et,®® and the legal effect of a ticket®"^ and of the 
rules of a carrier relating to it;®® and tmder the 
evidence in particular cases it has been held im¬ 
proper to submit questions as to whether a passen¬ 
ger was given a reasonable time in which to pro¬ 
duce his ticket,®® whether plaintiff suffered humili¬ 
ation from an ejection;^ or whether defendant’s 
servants rendered plaintiff and her children such 
assistance as was required by defendant’s rules and 
the circumstances of the case.® 


Among other questions which have been held un¬ 
der the evidence and circumstances questions of 
fact for the jury are: Whether the person ejected 
was a passenger or a trespasser;® whether plain¬ 
tiff’s intestate was in fact ejected;^ whether a pro¬ 
spective passenger was given a reasonable oppor¬ 
tunity to procure a ticket® or to procure a permit 
to ride on a freight tram;® whether a passenger 
was given a reasonable opportunity to produce a 
ti<iet or to pay his fare in lieu thereof;^ whether 
a passenger paid the correct fare;® whether a pas¬ 
senger took a wrong train without fault on the 
part of the carrier;® whether a train not stopping 
at plaintiff’s destination was boarded on invitation 
of trainman whether a reasonable opportunity 
to alight at his destination was given a passenger 
whether passenger asleep at destination was wrong¬ 
fully ejected after passing it;i® whether a transfer 
ticket was presented too late^^® whether passen- 
ger^s explanation as to right to ride on ticket was 
reasonable;^'* whether plaintiff, by reason of m- 
firmity, was entitled to personal service or atten¬ 
tion;*-® whether carrier was under duty to wake 
passenger asleep at destination;*^® whether an em¬ 
ployee in effecting the ejection complained of was 


91. ‘Ky .—^Iioiiisville & Kl R. Co. v- 
Baker’s Adin'r, 910 S.W. 674, 183 
Ky. 7S5. 

lOCJ. p791iiote33. 

Mtaze to inform of condition 

Fassengrer, siiiugr for ejection re¬ 
sulting in relapse into tubercular 
condition, is not wltbont cause of 
action as matter of law because of 
failure to inform conductor that she 
had been afitected with tuberculosis 
or of absence of irresistible force by 
him.—Southern Pac. Co. v. Ulmer, 
Tex.Civ.App., 282 S.W. 305, affirmed, 
ConkApp., 286 S.W. 193. 

SSL Ala.—I^uisviUe & 17. B. Co. v. 

TTiLmby. 98 So. 698, 208 Ala. 75. 

10 C.J. p 792 note 34. 

SQL Ark.—Brenner v. Jonesboro, etc., 
R. Co.. 100 S.W. 893, 82 Ark. 128. 
118 Am SR. 56. 9 I 4 .RA..N.S., 1060. 
12 Ann-Cas. 489. 

10 C.J. p 792 note 35. 

9*. Mo.—Shular v. St. IjOuIs, etc., R. 

Co.. 2 SW. 310, 92 Ifo. 339. 

10 C.J. p 792 note 35. 

95w Ala.—Louisville, etc., R. Co. ▼. 
Dawson, 66 So. 905, 11 Aisv App. 
621. 

Anz.—Roberts v. Smith, 52 P. 1120. 
5 Ariz. 368. 

Directed ve«.dict hdd required 
Mich.—Willett V. King; 168 N.W. 986, 
203 Mich. 295. 

Tex.—Chicago, R. L & C. Ry. Co. v. 
Kdwards, Civ»4pp., 232 S.W. 356. 


Directed verdict held proper 

In an action for injuries sustained 
through being shot by a deputy sher¬ 
iff on being ejected from a train for 
nonpayment of fare, where the evi¬ 
dence did not raise the issue of the 
carnez's liability, a directed verdict 
for defendant was proper.—Sauiari- 
tano V. Galveston, H. & S. A. Ry. Co, 
Tex.CivALpp., 230 S.W. 1049, dis¬ 
missed for want of jurisdiction. 

9GL NT.—Banley v- Brooklyn 
Heights R. Co., 96 N.T.S. 249, 110 
App.Div. 429. 

10 C.J. p 791 note 30. 

97. Mo.—lagon v- St. Louis, etc., R, 
Co., 168 SW. 647, 184 MoApp. 187. 

Tex.—Chicago, etc., R. Co. v. Carroll, 
C1VA.PP.. 151 SW. 1116. 

98. Tex.—Chicago, etc., R. Co. v. 
Carroll, supra. 

99- Ala.—Louisville & N. R. Co. v. 
Hamby. 93 So. 698, 208 Ala. 75. 

1. Ark.—Brenner v. Jonesboro, etc., 
R. Co., 100 SW. 893, 82 Ark. 128, 
118 Am.SJL 56, 9 T. R A ,N.S., 1060, 
12 AnmCaa. 489. 

2. Tex.—Fleck v. Missouri. K. & T 
Ry. Co. of Texas, Civ.App., 191 S. 
W. 386. 

3 ; Idaho.—Ramw* v, Miiitieai>olls & 
St. L. R. Co., 62 N.W. 751, 94 Idaho 
296. 

10 C.J p 792 note 38. 

-4. Ky—Louisville & N. R. Co. v. 
Baker’s Adm’r, 210 S-W- 674, 183 
Ky. 795. 


5. Miss.—Rivera v. Kantian City, 
etc., R. Co., 38 So. 508, 86 Miss. 571, 
10 CLJ. p 792 note 39. 

R Minn—Reed v. Great Northern 
R. Co., 78 N.W. 971, 76 Miuti- 163 
7. Ma-—Seaboard Air Lme R. Co. v, 
Scarborough, 42 So. 706, 52 Pla. 
425. 

10 C.J. p 792 note 40. 

& N.J.—TaThnan v. Triangle Bus 
Co., 132 A. 514. 4 N.J.M 1 SC. 330 
9ii ind.—Union Traction Co. of In¬ 
diana V. Smith, 123 NJBL 4, 70 Ind. 
App. 40. 

la HL—Davis v. Hlmois Cent. R 
Co, 233 IlLApp. 539. 

IL N.Y.—Markowitz v. New York 
Rys. Co., 176 N-T.S. 778, 188 App. 
Div. 482. 

19L Iowa—-Vanderbeck v- Chicago^ 
M., St. P. & P. Ry. Co., 230 N.W. 
390, 210 Iowa 230. 

13L N.Y.—Caffrey v. United Trac- 
Uon Co., 192 N.T.S. 95, 199 App Div. 
208—Samanowitz v. New York Rys. 
Co.. 163 N.Y.S. 650. 

14. S.C.—Douglas v. Southern R. 
Co., 82 S.K. 439, 98 S.C. 346—Mc- 
Keown V. Southern R. Co., 82 S. 
B. 437. 98 S.G 338. 

15. OkL—Dickinson v. Bryant, 172 
P. 432, 69 OkL 297, L.RA.1918B 
978. 

IGl Iowa.—Vanderbeck v. Chicago, 
M., St. P. & P Ry. Co.. 230 N.W. 
390, 210 Iowa 230. 
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actmg^wiliiin the scope of his employment wheth¬ 
er owner of restaurant used as bus waiting room 
was agent of the carrier whether an ejected 
passenger was g^ty of contributory negligence or 
failure to use reasonable care to prevent injury,^® 
or whether the wrongful ejection was the proxi¬ 
mate cause of the passenger's injuries.^® 

Manner, time, or place of ejection. On conflict¬ 
ing evidence it is for the jury to determine whether 
or not the carrier or his servant was g^uilty of neg- 
ligence,2i or of malicious,22 or willful or wanton,^^ 

conduct, or of the use of unnecessary force,^^ in 
effecting an ejection. 

Whether an ejection was at an improper time,*® 
or place,*® has also been held to be questions for 
the jury- 


Damages. The assessment of damages is for the 
jury,*7 which may determine the question of actual 
damages,** or whether an employee’s acts or con¬ 
duct was such as to entitle plaintiff to punitive or 
exemplary damages,** or whether there were mit¬ 
igating circumstances of such a nature as would 
justify the assessment of nominal d^»mages only,** 

§ 843. • Instructions 

The Instructions In an action for the ejection of a 
passenger should clearly and accurately state the law 
applicable to the case in c»>nfonnity to the issues made 
by the pleading and evidence and without invasion of 
the province of the jury. 

Under the general rules governing instructions 
in civil cases, the court should correctly state the 
law applicable to the facts of the case,*l in defi- 


17, Cal.—Galloway ▼. TTnited RaJl- 
Toads of San Francisco. 197 P 663. 
51 Cal App 575. 

10 CJ P 792 note 41. 

Wlien guesfeUni. of law 

''Wbere the inference that he was 
not actms: for the master within the 
g^eneral scope of his authority is not 
justified. It becomes a questiou of 
law. and so, likewise, when there is 
no room for an inference that he was 
pursumiT an Independent purpose of 
his own, the master would be liable 
as matter of law.”—Barry v. Union 
R. Co. 94 N.YS. 449, 105 App.Div. 
520. 525 

18. UL—Hams v. Atlantif^-PacifiG 
Stasres, Inc., 260 HLApp. 308. 

la N.T—Cohen v Ene S. Co, 160 
hr.TS. 1091. 97 WOsc. 1. 

10 aj p 793 note 49. 

Avoi^smce of injury from er^snxe 
Pa.—-Weatheis v. Pennsylvania B. 

Co., 94 Pa Super 50. 

Tex.—Southern Pac. Co. v. Ulmer, 
Civ App. 296 SW 647 

201 Md.—-Veenstra v. United Rys. & 
Electnc Co. of Baltimore, 129 A. 
678, 148 Md. 512 
10 C J. p 793 note 48. 

Order to alight from moving car 
In boy's action for injuries, when 
elected from defendant street rail¬ 
way'd^ car as it was movmg, qnes' 
tion whether or not pro^mate cause 
of his getting off was the order of 
the conductor or of the motorman 
was held for the jury.—Qniik v. 
Metropolitan St. Hy Co., 210 S W. 
103, 200 MoJVpp. 585. 

21. Md.—Teenstra v. United Rys A 
Electric Co of Baltimore, 129 A. 
678, 148 Md. 512. 

KY.—Tumulty v. Mew York, N H. 
& H R. Co, 229 M.Y.S. 700, .224 
AppDiv. 131. 

SC.—^Panl V. Southern Ry Co., 155 
SK 884. 158 S.a 550. 

Tex.—Sonthem Pac. Co. v. Ulmer, 


Civ.App., 282 S.W 305, affirmed. 
Coin.App. 286 SW. 193. 

10 C J. p 793 note 42 
Pailiure to anticipate actum 

Where passenger, misled by cax^ 
Tier's agent, did what was natural 
and reasonable, and injury resulted. 
It cannot be held as matter of law 
that carrier could not have anticipat¬ 
ed such action.—Weathers v Penn¬ 
sylvania R. Co., 94 Pa Super. 50 
PaOmre to notify crew of another 
train to stop for an ejected passen¬ 
ger —Sonthem Pac Co. v- Ulmer, 
Tex.Civ.App.. 282 S.W 305, alfirmed, 
ComJ^pp., 286 S.W. 193. 

Ejection, from moving' train or car 
Mo.—Quirk V Metropolitan St. Ry. 
Go., 210 S.W. 106, 200 Mo.App. 593, 
certioran quashed State ex reL 
Metropolitan St. Ry Co r. Ellison, 
Sup, 224 SW. 820. 

10 aj. p 793 note 46 
I 

Ejection of Into'^c^tcd 
M.Y—Tumulty v. New York, N. BL & 
BL R. Co., 229 N.Y.S. 700, 224 App 
Div. 131. 

10 OJ. p 793 note 42 [a]. 

22. Anz.—Southern Pac. Co. v. 

Boyce, 223 P. 116. 26 Ariz. 162. 

Mo—Hartndge v. United Rys. Co. 

of St. Iiouis, App., 196 S.W 59 
10 C.J. p 791 note 29 [a], p 793 note 
47. 

23;. Aria—Southern Pac. Co. v. 

Boyce. 223 P. 116, 26 Aria 162. 

Ga.—Devero v Atlantic Coast Une 
R. Co., 181 S.E. 421, 51 GaLApp. 699. 
S-GL—Paul V Southern Ry Co., 155 S 
E. 884, 158 S.C. 550. 

10 C J. p 793 note 47. 

Particular acts 

(1) Ejecting passenger at closed 
depot during ram.—X>evero v. Atlan¬ 
tic Coast Une R. Co., 181 SJBL 421, 
51 GaApp. 699. 

(2) Ejecting a passenger and two 
small children at a time when it was 
almost night and at a place where 
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there was a deep cut and when a 
storm was threatening —Paul v. 
Southern Ry. Co., 155 S.E 884, 158 
Sa 550. 

Wlietlier carrier ra'^fied the willful 
acts of a conductor, is a question for 
the jury.—^Paul v. Southern Ry. Co., 
155 S.E 884. 158 S.C. 550 
24. Mo—Green v. United Rys Co. 
of St liouis, 206 S.W. 237, 200 Mo. 
App. 303. 

N.Y.—Sfl-manowitz v. New York Rys. 

Co-, 163 NTS. 550. 

NC-—McNairy v. Norfolk & W. R. 

Co., 90 S.B. 497, 172 N.C 505. 

10 C J. p 793 note 43. 

25w Go.—Atlantic Coast Lme R. Co. 

V S-ummerall. 139 SE. 923, 37 Ga. 
App. 294 

2 a Ga.—Atlantic Coast Liine R. Co. 

V Summerall, supra. 

10 GJ- p.793 note 44. 

Where statute required an ejection 
to be at a station or near a dwellmg 
house, it is a question for the jury 
to determine whethmr or not an ejec- 
I tion took place near a dwellmg house. 

I—Lioomis V.* Jewett, 35 Him, N.Y., 
j313 

' 27. Ala.—Bates v. Birmingham Ry . 
Light & Power Co, 82 So. 14, 203 
Ala. 54. 

2 ft. S-C—Paul V Southern Ry Co.. 
155 SE 884, 158 SG 550. 

3ft. Ariz—Southern Pac. Co v. 

Boyce, 223 P. 116, 26 Anz. 162. 

10 GJ. p 793 note 47. 

sa Ala.—Bates v Birmingham Ry., 
Xdght A Power Co., 82 So. 14, 203 
Ala. 5A 

31. Mo.—Hartndge ▼. United Rys. 

Co of St- IjOUIS, App., 196 SW. 59. 
10 C J. p 794 note 61. 

Instructions in civil cases see C J S. 
tiUe Trial 5S 266-426, also 64 CJ. 
p 510 note 2-<p 1008 note 15 
Xnstmctioss held proper 
Cal—Galloway v. United Railroads 
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nite and explicit terms.®* Instnictions sHould not 
be abstract,®* or conflicting, inconsistent, or con¬ 
tradictory;*^ misleading instructions, even though 
correctlj' stating an abstract proposition of law, 
are erroneous.*® A portion*® or excerpt** of a 
charge is to be read in connection with its context, 
and IS to be considered with the whole of the 
charge;** accordingly, the fact that one portion 
considered separately might be open to objection 
does not constitute error, if the charge is correct in 
its entirety.** Mere errors of form or phraseolo¬ 
gy in instructions, such as are not calculated to 
mislead the jury or prejudice the rights of other 
parties, are imniaterial.^® 

An instruction which covers the case generally 
is ordinanly sufficient in the absence of a request 
for further instructions in detaiL^®- While a re¬ 
quest for a proper instruction on matters not suf¬ 
ficiently covered by the charges as given should not 


be refused,^* it is not error to refuse a requested 
instruction on matters already sufficiently covered 
by the charge as given,or to refuse an instruc¬ 
tion which incorrectly states the law,^^ or which 
charges as to iTninaterial or unessential matters,'*® 
or matters not in issue.^® 

A requested instruction may be modified by the 
court when to do so makes a clearer** or more cor¬ 
rect^* statement of the law, or when the instruc¬ 
tion as modified is not harmful to the party making 
the request.^* 

Invading province of jury. As issues of fact 
must be submitted to the jury by instructions which 
clearly and fully state and define them,*® an m- 
stnicdon is erroneous which invades the province 
of the jury by withdrawing or excluding an issue 
of fact from it;®^ thus, an instruction which as¬ 
sumes as a matter of law the existence or nonex¬ 
istence of facts in issue, is erroneous,®* and, under 


of San Francisco. 197 P. 663, 
CalApp. 575. 

10 C.J. p 794 note 51 [aj. 

Xustractioiis lieLd e^xOiieotis 
Aric.—Hines v. Smith, 224 SW. 612, 
145 Ark. 218. 

Cal.—Galloway v. United Hailroads 
of San Francisco, 197 P. 663, 51 

Cnl-App. 575. 

10 aj. p 794 note 51 [hj. 

Instmctioiis held propesdy refused 
—Smith V. Savannah Flectnc Co., 
102 S.H. 548, 25 Ga.App. 59. 
m. —Cohen v. Cleveland, CL & St. Jj. 
Ky. Co., 197 IlLApp. 88. 

Xnstmetions hdd hnpiopetly refused 
Ga—Miller v. Southern Ry. Co., 94 
S.F. 619. 21 Ga.App. 367. 

Xnstmetion. as to degree of IntozU 
catloiL necessary to justify an ejec¬ 
tion IS erroneous, m view of a stat¬ 
ute inniriTig it a criminal offense to 
be intoxicated on a tram, or even to 
dnnk intoxicating liquor thereon.— 
Oeorge v. Illinois Cent. R. Co., 197 
IlLApp. 152. 

Sn-mfifatlOB, chagzili, and ]iiorHji<'a 
tlon 

In a i>assenger^s action against a 
carrier for ejection from its train, 
it was held that the instructions 
should cover the question whether 
the acts of the conductor were rea¬ 
sonable and necessary in electing the 
passenger, and whether in fact the 
passenger suffered humiliation, cha¬ 
grin, and mortihcation.—Southern 
TCansas Ry. Co. of Texas v. Wallace. 
Tex Com-App. 206 S W. 505, revers¬ 
ing, CivApp., 153 S.W. 873. 

32. Ga—^Purvis v. Atlanta KTorthem 
R. Co. 72 S.R 343, 136 Ga. 852. 

10 C J p 795 note 5J. 


61|33u Ala.—liouisville 8b H. R. Co. v. 
i Hamby, 93 So. 698, 208 Ala. 75. 

10 C J. p 796 note 55. 

34. Mo.—Hartndge v. United Rys. 

Co. of St. Lonis, App., 196 SW. 59 
10 C.J. p 796 note 56 
35u Ark.—Hines v. Smith. 224 S.W. 

612. 145 Ark. 218. 

10 C.J. p 795 note SA 
36u Ala.—Houisville & H. R. Co. v. 
Copeland. 117 So. 176, 217 Ala. 556 
—Louisville & N. R. Co. v. Cnck. 
117 So. 167, 217 Ala. 547. 

37- N. J —Shoeffler v. PhillipsbUTg 
Horse Gar R. Co.. 100 A 199, 90 N. 
J.Law 235. 

Charge as to amount of force to be 
used in ejecting one improperly on 
defendant's car, whudi stated by il¬ 
lustration that if a passenger refused 
to leave and he was pushed oC^ that 
is all that would be nece«»^ry, is not 
an instruction that defendant might! 
push such person off car regardless 
of consequences.—Shoeffler v. Fhil- 
lipshurg Horse Car R. Co., 100 A 
199, 90 N.Jj:iaw 235. 

38; Ala—LiOuisville & H. R. Co. v. 
Copeland, 117 So. 176. 217 Ala. 556 
—Louisville 8b H. R. Co. v. Crick, 
117 So. 167, 217 Ala. 547. 

10 aJ. p 796 note 57. 

39. Fla.—Seaboard Air Line R. Go. 
V. Scarborough, 42 So. 706. 52 Fla. 
425. 

40. Tenn.—Choctaw, etc., R. Co. v. 
Hill, 75 S.W. 963. 110 Tenn. 396. 

10 CUT. p 797 note 65. 

4GL Tenn.—Warfield v. LouisvitLe, 
etc., R. Co, 55 S.W. 304, 104 Tenn. 
74, 78 Am SR 911. 

10 C J p 796 note 58. 

43. Md—^Maryland, etc., R. Co. v. 

Tucker. 80 A 688, 115 Md. 43. 

10 C.J. p 796 note 59. 
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43L Fla.—Seaboard Air Line R. Co. 
V Scarborough, 42 So. 706, 52 Fla. 
425. 

44b Ga.—Atlantic Coast Lme R. Co. 
V. Thomas, 82 S.£L 299. 14 <IaApp. 
619 

Tex.—Missouri, etc, R. Co. v. Dice, 
CivApp-, 168 S.W. 478—El Paso 
Electric R Co. v. Alderete, 81 SW. 
1246, 36 Tex.CivApp. 142. 

4&. Tex.—Quigley v. Gulf, etc., R 
Co.. CivApp.. 142 S.W. 633. 

40. Miss —GkJlegly v- R'ansas City, 
eta. R Go.. 35 So. 420, 83 Miss. 
17L 

Tex.—^International, etc, R Co. v. 
Hood, 122 SW. 669. 67 Tex Civ. 
App. 497. 

47- Ark—Little 3Rock R, eta. Elec¬ 
tric Co. V. Dobbms. 95 S.W, 788, 78 
Ark. 553. 

48; HL—Chicago Cons. Tract. Co. v. 

Mahoney. 82 H.E. 868, 230 HL 562. 
10 aJ. p 796 note 60. 

held not esnoneons 
CaL—Galloway v. United Raolroads 
of San Francisco, 197 P. 663, 51 
Cal App 575 

10 C.J. p 796 note 60 [aj. 

4R Mo —Carmody v. St. Louis 
Transit Co.. 99 8.W. 495. 122 Mo. 
App. 338. 

50; Ark.—St. Louis, eta. R Co. v. 

Day, 110 S.W. 220. 86 Ark 104. 

Md.—Rosenkovitz v. United R, etc, 
Co.. 70 A 108, 108 Md- 306. 

Issues of fact as question for the 
jury see supra § 842 a. 

51. Mich.—Butler v. Detroit, eta, R 
Co., 101 N.W. 232, 138 Mich. 206. 

10 aJ. p 797 note 68. 

52m Ala —Nashville, eta, R Co. v. 

Moore. 41 So. 984, 148 Ala. 63. 

10 C J. p 797 note 69. 
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a statute, it has been held that an instruction con¬ 
taining an expression o£ opinion by the court on a 
controverted issue, requires the granting of a new 

trial 

Conformity to pleadings and issues The in¬ 
structions must conform and be applicable to the 
issues as made by the pleadmgs®^ and the evi¬ 
dence.®® Thus, an mstruction which is not perti¬ 
nent to the issues,®® or which authorizes a recovery 
on a gp-ound not rehed on m the petition,®^ or which 
IS based partly on facts of which there is msuffi- 
cient evidence or no evidence in the record on 
which it can rest,®® is erroneous, or, if a requested 
charge, is properly refused. However, it is not er¬ 
ror to omit to charge on a matter not in issue.®® 

Damages. An instruction which leaves the 


amount of damages recoverable for injuries re¬ 
ceived from an ejection to the judgment and dis¬ 
cretion of the jury, as based on the proof in the 
case, IS not erroneous.®® Where there is evidence 
to warrant it, an instruction authorizing a recovery 
for pam, humiliation, and disgrace as an element 
of compensatory damages is proper,®^ but it should 
require a tuiaing that the hmnihation suffered was 
the proximate result of the wrongful ejection.®® 

Instructions on the measure of damages should 
confine recovery to compensatory damages where 
there is no evidence to support an award of puni¬ 
tive damages.®® An instruction authorizmg the 
recovery of pimitive or exemplary damages if the 
acts complained of were willfully, wantonly, or 
maliciously committed, is proper;®^ but an instruc- 


sa. <3a —Ijouisville, etc., R Co v. 

Ogles. 83 SS 6S1. 142 Ga. 720. 722 
54L NY —^Huba v Sciienectady R 
Co, 83 N.TS 157. 85 AppDiv. 199 
10 C J P 797 note 71 
XnstTactions held proper 
Ky—Choate v Lioiusville Ry. Co., 49 
SW2d 342 243 Ky 562 
Mo—Quirk V Metropolitan St Ry. 

Co. 210 SW 103, 200 Mo App 585 
JSB. Ga.—Purvis v Atlanta Northern 
R Co. 72 SE 343. 136 Ga 852. 

10 CJ p 795 note 53 p 797 note 71. 
Znstmctioiis held proper 

(1) As authorized hy, or applicable 
to, the evidence 

Ga.—Georgia Ry & Power Co v 
Turner, 125 S E. 598, 33 Ga App 
lOL 

Utah—Bergman v Denver & R. G 
R Co, 178 P 68. 53 Utah 213, 

10 C J p 795 note 53 [a]. 

(2) After a verdict where there 
was evidence to support Luch verdict 
—Carpenter v Washington, etc. R 
Co , D C. 7 S Ct. 1002, 121 U S 474, 30 
Li Ed. 1015 

56. Mb —Sommerfield v St Louis 
Transit Co. 84 SW 172, 108 Mo 
App. 718 

N T —Ray v United Tract Co, 89 N. 

Y S 49, 96 App Div. 48 
Xnstmctaons held erroneous 

ll) For charging on a theory not 
in issue. 

Ill—Wabash R Co v. Kingsley, 52 
N.E 931, 177 IlL 558, reversing 78 
Ill App 236 

Mo —Osteryoimg v. St. Louis Transit 
Co, 84 S W 179, 108 Mo App 703— 
Ruebsam -v St Louis Transit Co, 
83 SW. 984 108 Mo App 437. 

(2) For failure to charge on the 
decisive question on which a case, 
under the pleadings and proof turn¬ 
ed—Louisville & N R Co v EEooker, 
98 SW,2d 922, 266 Ky. 257 

(3) Other instructions failing to 
charge on material matter in issue 
see 10 C J. p 797 note 74. 
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Chaige held propeily zcdEhsed where 
it would not permit recovery on cer¬ 
tain grounds of negligrence which 
were m issue—Southern Pac Co v 
Ulmer, Tex Civ App.. 282 S W. 305, 
affirmed. Com App., 286 SW 193 • 

57. Ky—Mobile & O R Co v. DiU, 
191 SW SO, 173 Ky 412 
SSh Ala—Louisville & N R Co. v 
Copeland. 117 So 176, 217 Ala 556 
—Louisville & N R Co V Cnck. 
117 So 167 217 Ala. 547—Louis¬ 

ville & N R Co V IDunby, 93 So 
698. 208 Ala. 75 
Xnstrac:tions held erroneous 
Ark—^Hmes v. Smith, 224 SW. 612, 
145 Ark. 218 

Ga—Louisville & N R Co v Ogles, 
90 SE 476, 146 Ga 20—Nashville, 
C & St L Ry V Mooneyham, 139 
SE 5S9. 37 GaApp 236. 

10 C J p 795 note 53 [bj 

59- Ill —^Illmois Cent R Co. v 
Davenport, 52 NE, 266, 177 IlL 110, 
affirming 75 Ill App 579 
10 C J p 798 note 75 

66. Anz —Southern Pac. Co. v 
Boyce, 223 P 116, 26 Ariz 162. 
Instractsou held proper 
Anz —Southern Pac. Co v Boyce, 
223 P 116, 26 Ariz 162 

GL Mo—^Hartndge v. United Rys. 
Co of St Louis, App. 196 SW. 
59. 

Xnstractaou held erroneous 

Instruction allowing a recovery of 
only nominal damages if plaintifiC 
‘suffeied no injury" by virtue of his 
wrongful ejection is erroneous be¬ 
cause not permitting damages for 
pain, hiiTnilmtion and disgrace and 
it IS erroneous m limiting recovery 
to nominal damages —^BCartridge v 
United Rys Co of St. Louis, Mo 
App. 196 SW 59 

Compeiisation for ment'i and physi- 
Gsd pam 

It was error to instruct that, il 
I the jury found for plaintiff an m- 
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jured passenger, they should find 
for him any sum which the jury be¬ 
lieved he was entitled to, not exceed¬ 
ing two thousand dollars, but m 
such case the jury should have been 
told that he was entitled to such 
damages as would reasonably com¬ 
pensate him for the mental and 
physical pain and suftenng that he 
endured, if any, by reason of the 
negligent and wrongful acts of de¬ 
fendant's agents and servants — 
Chesapeake, etc, R Co v Crank, 
108 SW. 276, 128 Ky 339, 32 KyL. 
1202. 16 L R A..N S , 197 
SHiame and hn-miiiatlon not pleaded 
It is not necessary that there be 
a specific allegation of shame and 
humiliation m the petition, nor that 
there be specific proof thereof, m or¬ 
der that it may be included as an 
element of damages in an instruc¬ 
tion, as it may he inferred by the 
jury from the nature and extent of 
the injuries—Berger v Chicago, etc., 
R Co 71 SW 102, 97 Mo App 127 
62 Ky—^Louisville & N R. Co v. 
Watson, 255 SW 1056, ^01 Ky. 
108 

63. Ky—Louisville & N R Co v. 
Hooker, 98 S W 2d 922, 266 Ky. 257 

Instruction ULtek.j^eted as anthoziz- 
ing comp^nsatoxy damages only 
Mo—GnASn v Kansass City Rys Co., 
204 S.W 826, 199 Mo App 682 

64. Mo—^Hillebrand v Wells, App., 
270 SW 402. 

In s tmctiops held proper 
Mo—^Hillebrand v Wells, App, 270 
SW 402 

10 C J p 797 note 71 [a] (1). [bJ. 
Xnstractlon held too favorable to de. 
fAnSavt 

In an action agamst a street rail¬ 
road. company for ejection from a 
car with unnecessary force, an in¬ 
struction that, if defendant's agent 
was inspiied to use excessive force 
by actual malice or ill will, the juiy 
might allow punitive dam^g^es is too 
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tion is erroneous if it charges that there may be a 
recovery of such rfamages if certain hypothetical 
facts are true when there is no evidence, tending 
to prove those facts.®® 

§ 844. Vmrdict and Findings 

The verdict or findings should conform to the Issues 
and the evidence. 

The verdict or findings should be in accord with 
the issues and the evidence.®® Where a verdict 
is contrary to the weight of the evidence, the court 
Hiay grant a motion for a new trial.®^ A judg¬ 
ment cannot be entered on findings which conflict 
with each other or with the general verdict®® 
Where there is a verdict for defendant on one 
count, there can be no recovery by plaintiff on an¬ 
other count which has the same theory of recovery 
as was found adversely to him on the first count;®® 
but, under instructions that if the jury found that 
the act of ejection was wantonly and maliciously 
committed it would “justify** exemplary damages, 
the failure of the jury to award exemplary dam¬ 
ages does not warrant the conclusion that it did 
not find the act to be willful and malicious-^® 

§ 845. Appeal and Error 

General rules as to the review of civil actions 
by appeal or writ of error as discussed in the title 


Appeal and Error apply to actions for the ejection 
of passengers. Consult Pocket Parts for later 
cases. 

§ 846. Damages 

In general, where a carrier unlawfully ejects a pas¬ 
senger, It Is liable for whatever damages he sustains. 

While, where a carrier unlawfully ejectmg a pas¬ 
senger is in general liable for whatever damages 
he sustains,^^ his recovery, in the absence of malice 
or other aggravating circumstances justifying an 
axvard of punitive damages as considered in § 853 
infra, is limited to compensatory damages.^® 

§ 847. Nominal or Substantial Damages 

An unlawful ejection ordinarily authorizes a recovery 
at least of nominal damages, and according to some au¬ 
thorities, but not all, of substantial damages even in the 
absence of actual damages and although an award of 
exemplary damages is not Justified. 

A passenger who is wrongfully ejected by a car¬ 
rier may recover at least nominal daTnages,^® and, 
according to some authorities, his recovery is not 
limited thereto although he has suffered no physi¬ 
cal injury for which he may recover,74 nor pe¬ 
cuniary loss,7® smee the wrongful ejection is re¬ 
garded as constituting more than a mere tcchmcal 
invasion of the passengers rights.*^® Under this 
view, substantial damages have been allowed for 
the wrongful ejection of one either producing a 


Thomas, S2 SB. 299, 14 GaApp. 
619. 

07- Ala—Liouisville, etc, R. Co. v 
Perkins, 39 So. 305, 144 Ala. 325. 

68 . Wash—Loy v. Northern Pac 
R. Co. 122 P 372, 6S Wash 33. 
Wis —Di Benedetto v Milwaukee 

Electric R.. etc., Co. 136 N.W. 282. 
149 Wis. 566. 

68 . Ala,—Kimbrell v. Ijouisville, 

etc, R. Co. 67 So. 586. 

Verdict held to pareclnde zecovezy cm 
eltheir of two cMmnts 
Where the grravame^ of each of 
two counts is the wrongful ejection 
of plaintifit because of his refusal to 
pay, on demand, more than the prop^ 
er fare and the v^dict of the jury 
indicated that there had never been 
a demand for such fare, there can 
he no recovery on a second count 
whicdi, in addition to the foregoing 
cause of action alleges the **willfur’ 
and “wanton” ejection of plaintiff, 
as under the theory of either count, 
it was necessary that there he a 
wrongful ejection before there could 
be any recovery.—Kimbrell v. riouis- 
ville, etc.. R- Co.. Ala, 67 So. 586. 


71- OfcL—Dickinaon v. Bryant, 172 
P 432, 69 OkL 297. Ij.RA1918E 
978 

72. Ky —Reasor v. Paducah, etc, 
Perry Co, 153 S.W. 222, 152 Ky. 
220, 43 L.RA.,NS, 820. 

10 aj. p 767 note 17. 

73l Ala—^Louisville, etc., R. Co. v. 
Laney. 69 So. 993. 

Ky—Reasor v. Paducah, etc. Perry 
Co.. 153 SW- 222, 152 Ky. 220. 43 
LRA..NS. 820. 

Mo—^Holt V. KanmlMd, etc., R. Co, 
74 S W. 631 174 Mo 524, reversing 
87 Mo App. 203 

Ejection, in violatiom of statute 

Mo—^Holt V. TTannibal, etc., R. Co 
74 S.W. 631, 174 Mo. 524, revers- 
mg 87 MoJtpp. 203. 

7*. Ill—Wilson V Cleveland, C, C- 
& St. L. Ry- Co, 245 Ill App. 72. 

Iowa—^Vanderbeck v. Chicago, M 
St. P & P Ry. Co, 230 N.W. 390, 
210 Iowa 230—Meyers v. Keokuk 
Electric Co, 180 N.W. 733, 190 
Iowa 693. 

75- HI—Wilson V Cleveland, C, C. 
& St. L Ry. Co, 245 HLApp. 72. 


favorable to defendant, as plaintiff 
is also entitled to punitive damages 
if he was recklessly or wantonly 
thrown from the car—Lesnugton R. 
Co. V. O'Bnen, 84 SW. 1170, 27 Ky. 
L. 336. 

65. Va—Norfolk, etc., R. Co. v. 
Neely. 22 S.E 367, 91 Va 539. 

InstmcUons hdd improxier 
HL—George v. Illinois Cent. R. Co, 
197 Ill App. 152. 

Va—Norfoll^ etc, R. Co. v- Neely, 
22 S E. 367, 91 Va 539 

66 . Cal —Eylenfeldt v. United R. 
Co. 151 P- 293, 28 Chi App. 56. 

Ga—Atlantic Coast Line R. Co. v 
Thomas, 82 S.E. 299, 14 GaApp. 
619. 

Szeessive force 

Pindings that the conductor pulled 
plamtifl passenger from his seat to 
the rear platform, called the motoi^ 
man to his assistance, and that both 
with great force pulled, twisted, and 
jerked plaintiff, do not expressly 
or by imphcation indicate that the 
car crew used more force than was 
reasonably necessary to remove 
plaintiff from the car.—Wasserman 
V. Los Angeles Ry. Corporation, 193 
P. 130. 184 Cal 202. 

Verdict held sust^'-ned 

Ga.—Atlantic Coast Lme R. Co. v. 


76. Mo.^Harless v. Southwest Mis¬ 
souri Electric R. Co., 99 S.W 793, 
123 Mo.App 22. 
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76^ Iowa—Meyers v. Keokuk Elec¬ 
tric Co.. 180 N.W. 733, 190 Iowa 
693. 
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ticket or standing ready to pay his f are,^^ or who 
is ejected under drcumstances occasioning personal 
indignity and unnecessary hnnniliation^* or discom¬ 
fort or disgrace,^* or for an ejection or threat 
to eject which amounts to an mexcusable trespass 

On the other hand, according to some authorities, 
nominal damages only may be recovered in the 
absence of actual damages.*! . Nominal damages 
only have been awarded in cases where the passen¬ 
ger could have averted expulsion by paying his 
fare,*- or where his object m attempting to nde on 
the ticket presented was for the purpose of recov- 
enng damages,** or where he was under a duty 
to leave the train peaceably and brought on his 
ejection by refusing to do so.*^ A passenger who 
was threatened with ejection unless he paid his 
fare with a coin other than the one presented is 
not entitled to compensatory damages, where he 
was not actually ejected and suffered no delay or 
inconvemence.*5 


§ 848 

§ 848- Expense; Loss of Time; Incon¬ 

venience 

The delay, inconvenience, or expense proximately re¬ 
sulting from a wrongful ejection is a proper element 
of damages 

A passenger who is wrongfully ejected may re¬ 
cover compensation for any loss or additional ex¬ 
pense due to a delay*® or for an inconvenience 
suffered *^ There may be no recovery for such m- 
convenience and discomfort** or expense** which 
does not proximately result from the ejeefaon 

Recovery has been allowed for a delay, irrespec¬ 
tive of the good faith accompanying the ejection 
and regardless of the fact that no actual damage 
was suffered;*® but, on the other hand, damages 
for loss of time have been demed where there 
was no showing of a hnanaal loss occasioned 
thereby *! 

It has been held that there may he a recovery 
for money expended for medical attendance,** for 


77. Midi.—Zacrelmfiyer v. Gmcm- 
nati. etc, R. Co, SO N.W. 436, 102 
Mich. 214, 47 Am SR. 514. 

78- Iowa-—^Meyers v. Reokiik feec- 
tne Co., 1«0 N.W- 733. 190 Iowa 
693 

Va.—^Mancpom v. Norfolk & W Ry 
Co. 99 SJSL 686, 125 Va. 244, 5 A. 
L.R. 346. 

DA^iFiaces for humiliatioii and mental 
snfferms generally see in&:a § 850 

79. Va—Mangum v. Norfolk & W 
Ry Co, 99 S£L 686, 125 Va. 244 
5 A.LR. 346 

Sa Ga.—Georgia R., etc, Co. v 
Baker, 54 SEL 639. 125 Ga. 562, 114 
Am.SJEt. 246, 7 IjJLA^N.S. 103, 5 
AnnCas 484. 

10 C J p 767 note 20. 

WL- Ark.—St. Lionis, etc., R. Co. v. 

60 SW. 951, 68 Ark. 621— 
St. Lrfinis, etc., R Co. v Brandi, 
45 AJk. 524. 

nu—Chicago, etc, R Co v Rob¬ 
erts 40 IlL 503—Terre Haute, etc, 
R Co. V. Vanatta, 21 HL 188, 74 
AmH 96 

Wash.—Leek v. Northern Pac. R. Co., 
118 P 345. €5 Wash 453 

10 C J p 776 note 87. 

Njectum rigliUml hut sife Isaibojier 

—St- Louis, etc., R. Co. v. Lijiam, 
60 S W 951, 68 Ark. 621—St. Louis, 
etc., R. Co. V Branch, 45 Aik. 524 

in—Chicago, etc. R. Co v. Roberts, 
40 HI. 503—Terre Haute, etc, R 
Co V. Vanatta, 21 m. 188. 74 Am. 
D. 56. 

HI —^Bum V. Chicago, etc., R, 
Oa. 153 HLApp. 319. 


83L Oa—Southern R. Co v- Baxlow, 
30 SH 732, 104 Ga. 213. 69 AnuS 
R. 166 

Effect of good fhith 

Even though a passenger’s ticket 
is legally sufficient, if he knows it 
will not he accepted for the tzans- 
portation for which it is offered, and 
he is not in good faith, m present¬ 
ing it, he may recover only nomiTiiil 
damages On the other hand, if 
he IS m good faith, he is entitled to 
recover whatever damages he may 
sustain, even though he may have 
had reason to believe that the ticket 
would not he accepted—Southern R. 
Co V Barlow, 30 SJSL 732, 104 Ga 
213, 69 Am SR. 166. 

M. Conn.—-Norton v Consolidated 
R- Co.. 63 A. 1087. 79 Conn 109. 
US Am.S.R. 132, 6 Azm.Cas- 943 

85h RL—Campopiano v Rhode Is¬ 
land Co., 97 A 597. 39 R.L 105, L 
JLA 1916® 911 

C<i]idiictor”8 refusal to aocopt CToliiiii.. 
hhuL half do'i'in'^ 

RI —Campopiano v Rhode Island 
Co.. 97 A 597. 39 R.L 105, L.R.A. 
1916® 911 

a6w UL—Cohen v. Cleveland, GL & 
St. L. Ry Co. 197 HlApp 88 
10 OJ p 767 notes 19. 21. 

Mistake of ticket agent 

The rule has been applied in the 
case of an ejection of a passenger 
for his refusal to pay fare after 
presentmg an improper ticket which 
was issued to him through a mis¬ 
take of the ticket agent—Cohen v 
Cleveland, C & St. L Ry. Co, 197 
IUAlPP 88—^10 CJ p 768 note 23. | 
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«7- Ala.—-Lon.aviiie & N R. Co v. 

Harper, 83 So. 142, 203 Ala 398 
NC.—McNairy v Norfolk & W. R. 

Co, 90 SE. 497, 172 NC 505. 

10 C J p 767 note 21. 

88. Ky—MobHe & O. R Co. v Xhll, 
191 S.W 80. 173 Ky. 412. 

89*- CaL—Procter v. Southern Cal¬ 
ifornia R. Co, 62 P. 306, 509, 130 
Cal 20. 

10 C J. p 768 note 24 

90l Ill—Wilson V. Cleveland, C., C. 
& St. L. Ry Co, 245 lUApp 73 
—Cohen v Cleveland, GL & St. L. 
Ry Co, 197 BLApp. 88 

dDL NJ" —Justesen v Pennsylvania 
R. Co, 106 A. 137, 92 NJ.Law 
257 

EecovCa.^ not allowed for loss of 
time 

(1) Where there was no evidence 
of the value of a passengers time, 
no recovery for loss of time could be 
allowed —Chicago, etc., R. Co v. 
Newbum, 110 P. 1065, 27 OkL 9, 30 
L.R.A.,NS, 432. 

(2) It has been h^d. In a suit by 
a married woman for her wrong¬ 
ful ejection from a tram, that while 
^e crould not recover for her loss of 
time, the jury might consider the 
length of time she was delayed in 
her journey and the length of time 
she suffered inconveniences dis- 
comforte incident to and following 
her ejection.—^Ferguson v Missouri 
Pac Ry Co, MoJLpp., 186 SW, 
1134. 

92. DeL—Whittington v. Philadel¬ 
phia, etc., R. Co., 93 A. 563. 
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money spent as a result of inaccurate information 
given by an agent of the earner,®3 or for an ad¬ 
ditional fare paid because of a mistake of a ticket 
agent m issuing a ticket.® ■* However, recovery by 
a wife for ticket and hotel expenses paid by her 
husband has been denied.®® 

Recovery for the value of the ticket or the unused 
portion thereof has been both allowed®® and de¬ 
nied.® ^ 

In case the passenger has expended money for 
a ticket which, by reason of a mistake of the 
earner’s agent, is defective, in those junsdictions 
which hold that the proper remedy in such case 
is an action for breach of contract rather than 
for a wroi^ful ejection, there may be a recovery 
of no more than the extra cost required for trans¬ 
portation to the place of destination,®® in the ab¬ 
sence of proof of any special damages.®® 

If an ejection is rightful but at an unsuitable 
place, recovery is limited to such sum as will fair¬ 
ly compensate the ejected passenger for the m- 
convenience and discomfort suffered by reason of 
the ejection at such place, if no additional ex¬ 
pense was incurred, no time was lost, or no ill¬ 
ness or personal mjury was suffered.^ 

§ 849. - Physical Injuries 

Physical injuries, including resulting impairment of 


13 C.J.S. 

earning capacity or loss of time, are a proper element 
of damages. 

Where physical injuries are suffered by a wrong¬ 
ful or negligent ejection or as a proximate result 
of such ejection or from the use of unnecessary 
force in connection with a rightful ejection, re¬ 
covery may be had therefor,® including any im¬ 
pairment of earning capacity and loss of time re¬ 
sulting from the injury,® 

§ 850. Hiimlliation and Mental Suffer¬ 

ing 

Humiliation and mental suffering resulting from the 
wrongful ejection are a proper element of damages, al¬ 
though there is a divergence of authority as to whether 
there must be an attendant physical injury or accom¬ 
panying circumstances of violence, malice, or insult. 

Subject to the qualification recognized in some 
jurisdictions that other elements of damage, such 
as physical injury or circumstances of violence, 
malice, or insult, must he present, and where they 
are the natural and proximate result of the wrong¬ 
ful act,^ a passenger may recover by way of ac¬ 
tual or compensatory damages for any humilia¬ 
tion, mental suffering or distress, indignity, shame, 
or disgrace which he may suffer by reason of his 
wrongful ejection by a carrier,® or by reason of 
his ejection in an improper manner® or at an im- 


93. N J.—^Jiislesen v. Pennsylvania 
R. Co, 106 A. 137, 92 N,J.Lavir 257 

Xxisteiice of q.iiazaiLtme 

Where the information hureau of 
a railroad company informed plain¬ 
tiff that the quarantine against in¬ 
fantile paralysis in another state 
ha^ been lifted, thereby mducmg 
plaintiff to take passage over its 
lines, and plamtiff was required to 
leave train because refused Pdinis- 
sion into the other state, defendant's 
liability is limited to restoration to 
plaintiff of the money which its 
vm>ng caused her to expend.—Jnste- 
sen V Pennsylvania R. Co., 106 A. 
137, 92 KT J Law 257. 

94. HL—Cohen v Cleveland, C & 
St L Ry Co, 197 IllJlpp 88 

95. Mo—Ferguson v Missouri Pae. 
Ry- Co, App, 186 S.W 1134. 

96L Ky—Chesapeake, etc, R, Co. v. 
Gatewood, 159 S.W 660, 155 Ejy 
102 . 

Tex—St. Louis, etc., R Co v. Mc- 
Anellia, Civ App, 110 SW. 936— 
Houston, etc, R Co. v. Crone, Civ. 
App.. 37 S.W 1074. 

97. Ark—^Dickinson v. Muse, 204 S 
W 609 135 Ark. 76. 

Mich—Pierson v. Illinois Cent. R 
Co, 123 N.W 576. 159 Mich 110 i 


98. U.S—Hall V. Memphis, etc., R. 
Co , C C Tenn-, 15 F. 57. 

Mich—Brown v. Rapid R. Co, 96 
HW. 925, 134 Mich 591—Brovm v. 
Rapid R. Go, 90 N.W 290, 130 
Mich. 483. 

99. US —^Hall V Memphis, etc, R 
Co, Tenn, 15 F, 57. 

1. Ky—Mobile & O R Co. v. Hill, 
191 SW. 80. 173 Ky 412. 

2 . NC.—McNairy v. Norfolk & W. 
R Co. 90 S.E 497, 172 N.C 505 

10 C J p 768 note 26 

3L Ky —Lomsville, etc., R Co v 
Cottengim, 104 S W. 280, 31 Ky. 
L 871. 13 LR.A,NS, 624 
Mich—^Light V, Detroit, etc, R Co, 
130 NW. 1124, 165 Mich 433, 34 L 
RA.,NS.. 282 

4. Idaho.—^Lindsay v Oregon Short 
Lme R Co.. 90 P. 984, 13 Idaho 
477, 12 LRA..NS. 184 
10 C.J p 769 note 31 
5i. Ala—^Louisville & N R. Co v. 

Harper, 83 So 142, 203 Ala. 398. 

III.—Wilson v. Cleveland, C., C. & 
St. L. Ry Co, 245 HI App. 72— 
Cohen v. Cleveland, C. & St L 
Ry. Co.. 197 111 App 88 
Ind.—^Umon Traction Co. of Indiana 
V. Smith. 123 NE. 4, 70 Ind App 
40 

Mo—^Haxtridge v Umted Rys Co 
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of St- Louis, App., 196 SW. 59— 
Davis V Lu:^ App, 190 SW 362 
—^Ferguson v. Missouri Pac Ry. 
Co, App, 186 SW. 1134. 

Okl.—Atchison, T, & S. F Ry. Co- 
V Vosburg, 270 P 58 132 OkL 

196—Dickmson v. Bryant. 172 P. 
432. 69 Okl 297, L.R.A.191SE 978. 
10 CJ p 767 note 19, p 768 note 
30. 

ATinoyaiicef vexation, delay, and 
risk to which a passenger was sub¬ 
jected may be considered in the as¬ 
sessment of damages —Wilson v. 
Cleveland. C, C. & St L Ry. Co, 
245 Ill App 72. 

Beasmiahle amount may be recov-» 
ered. by an ejected passenger, for 
injured feelings and humiliation.— 
Atchison. T & S. F Ry. Co v. Vos- 
burg. 270 P 58, 132 Okl 196. 

Party must have cause of action 
by reason of the wrong done, in or¬ 
der to recover for mental suffering 
or nervous shock.—Lmdsay v. Ore¬ 
gon Short Line R Co. 90 P. 984. 13 
Idaho 477. 12 LRA.NS. 184. 

e. NC.—McNairy v. Norfolk & W. 

R. Co., 90 SE. 497. 172 NC 505. 

10 C J. p 768 note 30- 
force 

N C.—McNairy v Norfolk & W. R 
Co.. 90 S^ 497, 172 N.C. 505. 
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proper place.^ The fear involved in the ap¬ 
prehension attending, or which may follow, the 
ejection may be taken into account* 

However, there can be no recovery for humilia¬ 
tion or disgrace by an ejected passenger who board¬ 
ed the car of a earner with the expectation and 
for the purpose of bemg ejected.® 

As independent grounds of recovery. Under 
rules of general application m the law of dam¬ 
ages as to mental pain and suffering as mdependent 
grounds of recovery, which are discussed m CJ.S. 
title Damages § 64, also 17 CJ. p 831 note 54-p 
832 note 66, it is the rule m some jurisdictions 
that there can be no recovery for mental suffer- 
mg unless a physical injury was sustained^® or the 
wrongful act was attended by orcumstances of 
violence, malice, or msulL^i Under this rule. 


there can be no recovery for mental suffering of 
htimihation where the ejection, although wrong¬ 
ful, was made in good faith and under a mis¬ 
taken belief that the passenger was not entitled 
to transportation.^^ On the other hand, if the 
wrongful ejection of the passenger is accompanied 
by acts which are insultmg and abusive,^* or 
wanton and malicious,^'^ or willful and inhumaTi,^® 
there can be a recovery for humihation or mental 
suffering although they are not accompanied by 
a physical mjury. 

In other jurisdictions it is held that there may 
be a recovery for humiliation or mental suffering 
by virtue of the mere fact of the wrongful ejec- 
tion^* and in the absence of physical mjury,^-^ and 
irrespective of the rnanTier in which the expulsion 
was performed. 1* Under this rule, it has been 


TTse of almslve or Insniti-nfir lanfna^ 
or conduct 

Ky—IiOiiisville & N R Co v. Gib¬ 
son. 64 SW2d 163. 250 Ky 814 
Mo —Hjaxtndge v. United Rys. Co 
of St Lrf>uis. App, 196 S W 59 
Tex—Woodward v Texas & P Xty 
Co, 86 SW2d 38. 126 Tex. 30, re¬ 
versing' Texas & P. Ry. Co v 
Woodward, Civ App, 53 S W.2d 82 
10 C J. p 769 note 34 

pui»TSc*'l:v 

(1) If a wrongful ejection is ac- 
complished with unnecessary publici< 
ty, the ejected party may recover 
damages for the huTniliation suffered 
—Chicago, etc,, R. Co. v Chisholm. 
79 Ill 584—10 CJ p 769 note 33 

(2) The fact that only the conduc¬ 
tor and a brakeTnon were present 
when a passenger was ejected does 
not prevent recovery for humiliation 
and disgrace—K>»iis#»s City, etc, R 
Co. V liittle, 71 P 820. 66 Kan. 378. 
97 Am SR. 376, 61 LRA 122 

Use of almsive and Ian. 

gnage in the presence of other pas¬ 
sengers is a proper ground for the 
recovery of damages for mortifica^ 
tion and humiliation—Louisville & 
N. R Co v Gibson, 64 SW2d 163. 
250 Ky 814. 

7l NC—McNairy v Norfolfc & W. 

R. Co. 90 SB 497, 172 NC 505 
10 CLJ p 768 note 30 

a. Ohio—Cincinnati Northern Tract. 
Co. V Rosnagle. 95 NB 884, 84 
Ohio St 310, 35 LRA.NS. 1030, 
Ann.Cas.l912C 639. 

10 C J p 769 note 35 
Mnf mieire '"^‘Hcipa'tioiL of 
ziage, when no fact JLooking to it 
was testified to by anyone and the 
child -was subsequently normally 
bom, is not properly an element of 
damages—^Louisville & N R Co v 
Watson. 255 SW 1056. 201 Ky 108 
9, Mo—Green v United Rys. Co 


of St Louis, 206 SW. 237, 239. 200 
Mo App 303 
10 C J p 770 note 36 

"According to plaintiff's own evi¬ 
dence. he mvited ejection from de¬ 
fendant’s car He went thereupon, 
armed with the law,* to demand 
what he conceived to be his rights, 
for the purpose of either obtamiwg 
the desired transfer or compelling 
defendant to put him off the €:ar 
His testimony shows clearly that it 
was his purpose to make the con¬ 
ductor lay hands upon him and eject 
him from the car m order to lay 
the foundation for this action Under 
such circumstance no recovery may 
be had for humiliation or disgrace 
by reason of being ejected in the 
presence of passengm^s or others ’’— 
Green v United Rys. Co. of St. 
Louis supra. 

la Ky—Mobile & O. R. Co. v. Uill, 
191 SW 80, 173 Ky 412 
10 CJ p 770 notes 38, 40. 

TIIiimq 

Ky—^Mobile & O R Co. v. DiU, 191 
S W 80, 173 Ky. 412. 

Metal saffering growmg out of 
physical pain 

There may be a recovery for such 
mental pain and suffering as grows 
immediately out of, or results di¬ 
rectly from, the physical pain en¬ 
dured by reason of a wrongful ejec' 
lion—Atchison, etc, R. Co v 
Lamoreaux. 49 P. 152, 5 Kan App 
813. 

11- Ky—Louisville, etc, R Co v 
Wilsey. 12 SW 375, 11 Ky.L 419. 
5 LILA 855 

Mo —^Morris v. St. Louis, etc, R Co. 

168 SW. 325 184 Mo App 65. 

10 C-J p 770 note 39. 

‘PT'^iicr and evil intent are implied 
from the act of ejectmg a person I 
from a moving tram.—^Harkless v ! 
Chicago, etc., R. Co. 132 S W 29, 
151 Mo App 463 I 
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12. Mo —Glover v. Atchison, etc, R. 

Co. 108 SW 105, 129 Mo.App 563 
13L Mo—Davis V- Lusk. App. 190 
SW 362—Moms v St Louis, etc.. 
R. Co, 168 SW 325, 184 Mo App. 
65 

Xhxeats of espnision and axxest 
If, m threatening a passenger with 
ejection and arrest, he is wrongfully 
subjected to insults, abuse, or ill 
treatment by the agents of the ear¬ 
ner, and he is thereby caused to suf¬ 
fer humiliation and mental distress, 
he is entitled to damages, notwithr- 
standing he may not have suffered 
any physical or property damage-^ 
Woodard v Texas & P Ry Co, 
86 8 W 2d 38, 126 Tex. 30, reversing 
Texas & P Ry Co v. Woodard, Civ. 
App. 53 SW.2d 82. 

14b Mo.—Harkless v C^cago, etc., 
R Co., 132 SW. 29, 151 Mo App. 
463 

15- Mo—Harless v Southwest Mis¬ 
souri Blectnc R Co, 99 S W 793, 
123 Mo App 22 

16L Ala.—^Louisville & N R Co v. 

Harper, 83 So. 142, 203 Ala 398 
Ark-—St Loms, etc. R Co, v Trim¬ 
ble. 15 SW. 899. 54 Ark 354. 

Ill—Chicago, etc, R, Co v Flagg, 
43 HL 364. 92 Am D. 133—Wilson 
V- Cleveland, C, G. & SL L Ry 
Co. 245 111 App 72 

17- Ind—^Union Traction Co of In¬ 
diana V Smith. 123 NE. 4, 70 Ind 
App 40 

Wash.—Willson v Northern I^c R. 
Co, 32 P 46S, 34 P, 146, 5 Wash. 
621 

10 C J. p 770 note 41 

IS- Ala—^Louisville & N R. Oo. v. 
Harper, 83 So 143. 144, 203 Ala. 
398 

"Such damages as humiliation and 
indignity, if suffered by him from 
his ejection from the car, are said 
to be elements of actual damages 
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held to be immaterial that the trairiTnan was with¬ 
out fault,^® or that he acted in good faith-® or 
without the use of force or violence or insultj^^or 
that his act was not w'anton, malicious, or willful, 
but was the result of mistake or negligence^s 

Where fare ts illegally exacted. Humiliation suf¬ 
fered and indignity done a passenger is also an 
element of damages where fare is illegally exacted 
from him, and he pays it in order to avoid an ejec- 
tion-2^ 

§ 851. Pro^mate and Remote Damages 

Damages must be the natural and proximate con¬ 
sequences of the wrongful ejection. 

A passenger may recover such damages as prox- 
imatcly,-^ or such as might reasonably be expected 
to,2o flow from a wrongful ejection, or from an 
ejection m an improper manner^® or at an im¬ 
proper place there may be no recovery of 


damages which are not the natural and probable 
consequences of the wrongful act,28 or of damages 
which are too remote,^® even though they may be 
in some measure traceable to the expulsion.^® Fur¬ 
ther, a passenger may not recover damages whidi 
he could have avoided by the use of ordinary 
care-®i Thus, it has been held that there may be 
a recovery of damages resulting from peril or 
exposure, or from efforts to reach some place of 
secunty,32 after an illegal ejection; but there 
may be no recovery of dunnages resulting from 
unnecessary exposure or effort.®® A recovery 
of damages has been denied an ejected passenger 
for the hiiTHiliation resulting from subsequent com¬ 
ments of persons not present at the time of the 
ejection,®^ for injury to his good name®® or to 
his busmess or professional reputation,®® or for 
having been compelled to borrow money to pay 
an illegally exacted fare.®^ 


^snsms ‘from a sense of injury and 
outragred ^ngrlits eng^endered by the 
ejection alone, without regard to 
the m^TiTier in which it was effect¬ 
ed, and though done only through 
mistake *"—Louisville & If. R. Co- 
V. Harper, supra. 

la OkL—Atchison. T. & S. F. Ry 
Co. V. Vosburg, 270 P 58 132 Okl 
196—St. Louis, etc., R Co. v. 

Yount, 120 P. €27, 30 Okl 371. 

20l HL—Chicago, etc., R. Co. v. 

Flagg; 43 la 364, 92 Am.r>. 133— 
Wilson V. Cleveland. CL, C 3b St. 
L. Ry. Co., 245 HLApp. 72. Contra 
Mallott V Woods, 109 IllApp. 512 
Wash—Willson v. hforthem Pac. R 
Co., 32 P 468. 34 P. 146, 5 Wash. 
621. 

21. HI-—Chicjago, eta, R. Co. v 

Flagg. 43 IlL 364, 92 Am.P. 133— 
Wilson V. Cleveland. C, C. & St. 
L. Ry- Co, 245 IILApp. 72. 

OkL—Atchison, T. & S. P. Ry. Co, v, 
Vosburg, 270 P. 58, 132 OkL 196— 
St. LouiSi eta, R Co. v. Yount, 120 
P. 627, 30 Okl 371. 

Wash.—Willson v. Northern Paa R 
Co., 32 P. 468, 34 P. 146, 6 Wash. 
621 

22b HL—Inke Ena etc, R Co. v 
Cbristison, 39 HLApp. 495. 

Iowa—Colne v. Chicago, eta, R. Co., 
99 N.W. 134. 123 Iowa 458 

23. Ga—Lornsville, eta, R Co. v, 
Chivers, 75 S.E. 13, 11 GaApp 
236. 

10 C.J. p 770 note 43. 

24. Ala—Louisville & N R. Co. v 
Harper, 83 So. 142, 203 Ala 398. 

Ga—Devero v. Atlantic Coast Lina 
R Co., 181 S E. 421, 51 GaApp 
699 

10 aJ. p 770 note 45. 

Cold contracted by a passenger 
who was wrongfully ejected'from a 


train on a rainy night is a conse¬ 
quential damage flowmg naturally 
and directly from the wrongful act. 
—Davis V. Lusk, Mo.App., 190 SW 
362. 

Arrest a-wd ^ttip riaonnniOT»t 

Where a conductor wrongfully 
ejects a passenger and causes his 
arrest for a supposed assault, the 
imprisonment and detention are the 
proximate results of the act; and are 
properly considered by the jury m 
assessmg the darnages.—Gulf, eta, 
R. Co. V. Conder, 58 S.W. 58, 23 Tex. 
Civ-dpp. 483. 

25. Mo.—Davis V. Lusk, App.. 190 S 
W. 362. 

261 ITtah—^Morgan v. Oregon Short 
Line R. Co.. 83 P. 576. 30 Dtah 
82. 

10 C J. p 770 note 45. 

27- Ky—Mobile & O. R. Co. v. Dill, 
191 SW, 80, 173 Ky. 412. 

28. Ga.—Devero v. Atlantic Coast 
Line R. Co.. 181 SE. 421, 61 Ga. 
App. 699. 

Iowa.—^Meyers v- Keokuk Electric 
Co, ISO N.W. 733, 190 Iowa 693. 
ProxiTnate cause of injury see supra 
§ 830 

Xf InjnxieB sust«'ned' by fzeex- 
ing are not provimately due to the 
act of wrongful ejection, no damages 
may he recovered on that account.— 
Meyers v Keokuk Electric Co., 180 
NW. 733, 190 Iowa 693. 

Damages for loss of contract 

In an action by a passenger for 
wrongful ejection, wherein it ap¬ 
peared that plamtiff was on hist way 
to a distant town to employ and 
gather together men for a lumber 
company with which he had a con^ 
tract, and that by failure to fulfill 
his engagement with the men he lost 
bis contract, damages for loss of 

1670 


such contract could not he recovered, 
as they did not ordinarily or natural¬ 
ly flow from the wrongful act of the 
carrier, nor were they withm the 
reasonable contemplation of the par¬ 
ties.—Johnson v. Atlantic Coast Line 
R. Co, 113 S.E. 606. 184 N.a 101, 25 
A.L.R. 910. 

Damages tar ejeotloii. at unsnitalile 
place are limited to those which 
proximately result from the ejection 
at such a plaoa—Mobile & O R Co 
V. Dill, 191 S.W. 80, 173 Ky. 412. 
29. Mass.—Spade v. Lynn, etc, R. 
Co., 52 N.E. 747, 172 Mass. 488, 70 
Am-SJEL 298, 43 L.ILA. 832. 

Minn,—Hoffman v. Northern Paa R. 
Co., 47 N.W. 312, 45 Mmn 53. 

30l Ga—Devero v. Atlantic Coast 
Line R. Co., 181 S.E. 421, 51 Ga 
App 699. 

31- Tex^—Galveston, eta, R. Co. v. 
Scott 79 S.W- 642, 34 Tex.CivApp. 
50L 

32. Ga.—Devero v- Atlantic Coast 
Line R. Co., 181 S.E. 421, 51 Ga. 
App. 699. 

10 CLJ. p 771 note 48. 

33. Ga.—Devero v. Atlantic Coast 
Line R. Co., supra. 

10 CLJ. p 771 note 49. 

34i. Ala —Louisvilla eta, R Co. v. 
Hme. 25 So. 857. 121 Ala. 234, 

3Sb CaL—Procter v. Southern Cali¬ 
fornia R. Co., 62 P. 306. 130 Cal. 
20 . 

Mmn—Carsten v. Northern Paa R. 
Co, 47 NW. 49, 44 Mmn 454, 20 
Am SR. 589, 9 L.RA, 688. 

36. Wis—Schmitt V- Milwaukee St 
R. Co.. 61 NW, 834, 89 Wis. 195. 

37- Minn —Hoffiman v. Northern 

Paa R. Co, 47 NW- 312. 45 Minn. 
53 

Tex.—^Missouri, eta, R. Co. v. Weldh, 
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In determinitig what physical injuries are proxi¬ 
mate, It IS competent to show the physical and 
mental condition of plaintifiF which aggravated the 
mjury, although such pecuhar condition was not 
known to the carrier 38 

§ 852. Aggravation, Mitigation, and Re¬ 

duction of Loss 

It is the duty of the ejected passenger to use reason¬ 
able care to minimize his damage and avoid its ag¬ 
gravation. His own provocative conduct may tend to 
mitigate his damages, as may the element of good faith 
on the part of the carrier. 

The passenger must lighten any consequential 
damages as far as he may do so by the exercise 
of ordinary care.®® He should exercise reasona¬ 
ble care to extricate himself from his predicament 
and cannot reddessly or foohshly aggravate his 
Hiconvemence or suffering, although he is not 
bound at his peril to use the highest care.'*® Even 
though the ejection is wrongful, the passenger 
should not offer unnecessary resistance, thereby 
bnngmg on himself the exercise of force resultmg 
in personal injury, and if he does so he may not 
recover for such injuries unless they were un¬ 
necessarily or maliciously mflicted.*^ A passen¬ 
ger will not be permitted to aggravate his injury 
or to enhance his damages by voluntary abandon¬ 
ment of the trip where he has been invited to board 
the train and resume his journey after he has been 
wrongfully ejected.*® 

Payment of fare It has been held that a pas¬ 
senger whose ticket or fare has been wrongfully 
rejected need not minimize his damages by paying 
an additional fare demanded,*® more particularly 
where his financial circumstances would render his 
completion of his trip mipossible after such a 
paymenL** There is authority, however, holdmg 


that where a passenger is unable to produce a ticket 
which has been wrongfully retained by a previous 
conductor,*® or where his right to be transported 
on the ticket presented by him is reasonably in dis¬ 
pute,*® he should pay the fare requested, if possible, 
and not seek to increase his damages by refusing to 
pay. 

Aggravating conduct of plaintiff. Improper con¬ 
duct on the part of the ejected person may be 
shown in mitigation of damages.*^ Thus, it has 
been held that his use of abusive or provocative 
language may be shown in mitigation of compensa¬ 
tory as well as of exemplary damages,*® although 
there is also authority to the effect that such lan¬ 
guage may be considered only in mitigation of 
pumtive damages and not in mitigation of compen¬ 
satory damages-**^ The fact that an ejected per¬ 
son employs unnecessary resistance may be consid¬ 
ered in mitigation of damages.®® 

Good faith. While the good faith of a carrier's 
servants in ejecting a passenger, may not prevent 
a recovery of compensatory damages, it may be 
shown for the purpose of affecting the allowance or 
amount of exemplary damages.®^ 

§ 853. Exemplary Dntnnges 

Under rules of general application, exemplary or 
punitive damages may be awarded. 

Where the act of wrongful ejection is accom¬ 
panied by circumstances which, under the rules 
discussed in CJ S. title Damages §§ 117-127, also 
17 C.J. p 968 note 68-p 997 note 33, give rise to 
a right to exemplary or punitive damages, such as 
mahee, wantoimess, violence, or gross neghgence, 
exemplary damages may, as a general rule, be 
awarded®® when the act of the carrier's servant 
in ejecting the passenger is within the general 


94 SW. 333. 100 Tex. 118, revers¬ 
ing, Civ.App, 91 S-W 621—St- 

Loms Southwestern R. Co. v. 
Crane, GiV-A-PP, 102 S.W 738 

38. Xr.S.—Wanp Boudoir Car Co v- 
Dupre, Miss, 54 F. 646. 4 CCA 
540, 21 L. R.A 2S9. 

10 C J p 771 note 50 

38u Ga.—-Devero v. Atlantic Coast 
liine R Co. 181 SB 421. 51 Ga. 
App 699 

Terni —How^ v. Bashville Inter- 
urban Ry, 4 Tenn.App. 304 

10 C J p 772 note 63 

40. Iowa.—Meyers v Keoknk Blec- 
tne Co, 180 NW- 733, 190 Iowa 
693 

Ejecticni. on a cold, night 

Iowa—Meyers v Keokuk Blectnc 
Co. 180 NW 733, 190 Iowa 693 

41. Minn.—MorriU v, Minneapolis I 


[ St. R Co , 115 N-W. 395, 103 Minn. 

362, 123 Am-SR 341, 

10 C J. p 772 note 64 

42. Ala—LiouisviUe, etc., R. Co v. 
Hine, 25 So 857. 121 Ala. 234. 

4)3; XT S —^Pennsylvania Co v Len- 
hart, RL, 120 F 61, 56 C QA. 467 
10 C J p 772 note €6 

44. Ky—^Louisville & N*. R. Co v. 
Sandlin. 272 SW. 912. 209 Ky 442. 

45. Mich—■Van I>usan v- Grand 
Trunk R. Co, 56 NW. 848, 97 
Mich. 439, 37 Ain.S R 354. 

46L U S —Hall V. Memphis, etc., R. 

Co, C C Tenn., 15 F. 57 
Tenn—^Howell v. Nashville Interur- 
ban Ry, 4 Tenu.App 304 

47- IlL—Terre Haute, etc, IL Co v 
Vanatta, 21 HI 188, 74 Anri.H. 06 
10 CJ P 771 note 58 
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48b Tex—Texas, etc., R. Co. v. Mc¬ 
Allister, Civ-App, 183 SW. 82- 

49- Ohio.—Mahoning Valley R Co 
V. De Fascaie, 71 NE. 633, 70 Ohio 
St. 179. 65 LRA. 860. 1 Ann.Cas. 
896 

SO. IT S —^Hall V- Memphis, etc, R» 
Co. CCTenn, 15 F 57—^Brown 
V, Memphis, etc., K. Co, C-CTenn, 
7 F 5L 

51- ITS.—^Pittsburgh, etc., R Co. v. 

Riiss, Ind, 67 F, 662, 14 CCLA 612- 
10 CU- p 771 note 57. 

52b Anz.—Southern Pac. Co v. 

Boyce, 223 P 116, 26 Anz 163. 

Ga.—Georgia Ry & Power Co v- 
Tuxner. 125 SE 598, 32 GaApp. 
101 

Mo,—Hiartridge v. iTmted Rys, Co of 
St, liOUis, App, 196 SW 59 
OkL—Atchison, T. & S. F Ry Co- 
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scope of his emplojTnent, although it may or may 
not have been ratified by the carrier.^S 

However, under the rule in some jurisdictions 
it IS held that the carrier is not liable in exemplary 
damages for the willful or malicious acts of its 
employees in ejecting a passenger from its train 
or car unless it participated previously au¬ 

thorized, or subsequently ratified®® such acts, or 
has been guilty of misconduct in the employment 
of, or the retention m its employment of, the em¬ 
ployee.®® 

On the other hand, whether the ejection is right¬ 
ful or wrongful, if it is accomplished without 
mahee or unnecessary force, or indignity, and with 
reasonable care, exemplary damages may be re¬ 
fused,®'^ as where the passenger is ejected through 
a mistake on the part of the conductor urithout 
any willful or intentional violation of the passen¬ 
ger’s rights.®® Where a passenger’s ejection is 


due to the fault of an agent or prior conductor 
in not furnishing the passenger with proper cvi* 
dence of his right to ride, it has been held that 
exemplaiy or punitive damages cannot be recov¬ 
ered, in the absence of malice, wantonness, or will¬ 
ful wrong on the part of the conductor perform¬ 
ing the ejection.®® However, if the agent or first 
conductor is found to be grossly negligent or 
willful in making the mistake which resulted in 
the passenger’s ejection, exemplary damages have 
been allowed on the theory that the ejection is 
the proximate result of such employee’s act.®® 
Even though a person is rightfully ejected, ex¬ 
emplary damages may be allowed where the car¬ 
rier’s employees use unnecessary force or violence 
in accomplishmg the ejection.®^ 

Compelling a passenger to pay money under 
threat of a wrongful ejection has been held suffi¬ 
cient to entitle the passenger to exemplary dam¬ 
ages,®® although there is authority to the con- 


V Vosburg. 270 P. 58, 132 Okl. 
196. 

10 C J. p 772 note 69. p 773 note 70. 

EjectioiL from moving' -tzain 

fljecting a passenger from a mov¬ 
ing railway car with such force and 
in such a way as to cause him to fall 
to the ground and injure himself 
discloses conduct so malicious and 
reckless as to justify punitive dam¬ 
ages even though the person eject¬ 
ed was merely a trespasser, because 
no more force than necessary to ac¬ 
complish removal may he used — 
Southern Pac. Co. v. Boyce, 233 P. 
116, 26 Anz 162. 

Hhnesfc mistake of oondnotor 

Admitting that a conductor was 
honestly mistaken m his belief that 
a passenger's ticket entitled him to 
passage only to a certain station, 
such belief would not relieve his acr- 
tions, in ejecting the passCTiger, from 
charge of bemg wanton, malicious, 
and reckless so as to render earner 
liable for punitive damages, m view 
of evidence that the conductor 
WTongtully charged passenger with 
failure to purchase a ticket to his 
destination and then grabbed hold 
of him and shoved him toward the 
door, just previous to and at the 
time he was compelled to step or 
jump from the movmg tram.—South¬ 
ern Pac Co. V. Boyce, 223 P. 116, 26 
Anz. 162 

53- Anz —Southern Pac. Co v. 

Bojee 233 P. 116, 26 Anz. 162, 
quoting with approval the Cozpus 
Juris statement 

Okl—^Atchison, T. & S P Ry Co. 

V. Vosburg, 270 P 58. 132 Okl 196 
10 C J p 663 note 70 a« p 773 note 

69. 


54. Tex.—^Texas & N* O. R. Co v. 

O’Connor, Civ-App, 201 S.W. 437. 
10 C J. p 772 note 68. 

55- ir.S.—Lake Shore, etc., R. Co 
V Prentice, HI, 13 SCt. 261, 147 
U.S. 101, 37 L.Ed. 97. 

10 C J. p 772 note 68, 

BetentioiL of employee 

(1) Mere retention in emplojrment 
by raalroad company of conductor, 
after knowledge that he has 'wrong¬ 
fully ejected passenger, does not re¬ 
quire allowance of exemplary dam¬ 
ages —^Texas & N* O R. Co. v. O’Con¬ 
nor, Tex Civ App, 201 S,W. 437. 

(2) Where the earner, after knowl¬ 
edge thereo:^ retains the servant m 
his employment, it ratifies the act 
and IS liable to punitive damages 
Mo.—Tanger v. Southwest Missouri 

Electric R, Co, 85 Mo App. 28, 

Wis —Bass V. Chicago, etc., R. Co, 42 
Wis. 654, 24 AiclR. 437. 

5G. N T —Wright v Glens Palls, 
etc., R. Co.. 48 NTS 1026, 24 App 
Div 617. 

57- Ky.—Louisville & 17 R. Co. v. 

Watson, 255 SW, 1056, 201 Ky 108. 
Miss—Tazoo & M. V R. Co. v Mul¬ 
len, 131 So 101, 158 Miss- 774. 

Mo —Green v. IJnited Rys. Co. of 
St. Louis, 206 SW. 237, 200 Mo 
App 303. 

R I.—Campopiano v. Rhode Island 
1 Co.. 97 A- 597. 39 R I. 105. L.RA 
I 1916E 911. 

SC.—Bean v. Charleston &W.C.Ry 
I Co., 129 SE 833 132 SC. 476 
Tenn —Howell v. Nashville Interur- 
ban Ry, 4 Tenn.App. 304. 

10 C J p 774 note 72. 

58L S C —^Dean v. Charleston & W. 
C Ry. Co. 129 SE. 833, 132 SC 
476 

10 C J. p 775 note 73 
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Befnsal of ColmnbiaiL dollar 

as fare—Campopiano v. Rhode Is¬ 
land Co. 97 A. 597. 39 RL 105, LR 
A.1916B 911. 

Passenger’s faulure to make eaqpian^ 
tion. 

It is particularly true that puni¬ 
tive daTTiflges will not be awarded 
where a passmiger makes no objec¬ 
tion or explanation to his ejection 
due to the mistake of the conduc¬ 
tor.—Bean v Charleston & W. C. 
Ry. Co., 129 S.E. 833. 132 SC 476. 
59- Miss—^Tazoo & M V. R. Co v 
Mullen, 131 So. 101, 158 Miss. 774. 
10 CJ. p 775 note 74, p 775 note 75 

GOu XT S-—Cowen v- Wmters, Ohio, 
96 F. 929. 37 CC.A- 628. affirm¬ 
ing 90 P. 99. 

10 GJ p 775 note 76. 

Evidence of agent’s fraud or wiilfnl- 
ness 

It is not error to refuse to direct 
a verdict m favor of a carrier where 
there is evidence that the ticket 
agent was guilty of fraudulent or 
willful conduct in issuing a wrong 
ticket—Jordan v. Southern R. Co, 
84 S E. 871, 100 S.C. 284. 

61. Ariz.—Southern Pac. Co. v 
Boyce, 223 P. 116, 26 Anz 162 
Mo —Green v. United Rys Co. of 
St, Louis. 206 SW. 237. 200 Mo. 
App. 303. 

OkL—Atchison, T & S. F Ry. Co 
V. Vosbuxg. 270 P. 58, 132 OkL 196 
10 C.J. p 774 note 71. 

Invited ejection 

Mo —Green v. United Rys. Co. of 
St. Louis. 206 SW. 237, 200 Mo. 
App 303. 

€2. SC—Smith v. Southern R Co, 
70 S E 1057, 88 S C. 421 34 L R A., 
N S-, 708—Chiles v Southern R 
Co, 48 SE. 252, 69 SC. 327—My- 
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trary,®^ 

Exanplary damages are not allowed as a matter 
of nght,®^ but to justify their allowance the facts 
of vindictiveness and malice must expressly ap¬ 
pear®® The mere fact that a person is unlawfully 
ejected does not entitle him to recover such dam¬ 
ages.®® 

The presence of malice need not be evidenced 
by the manner in which the act is done; it may 
be inferred from the nature of the wrong done 
in view of the surrounding circumstances, as where 
a passenger is unlawfully ejected from a tram at 
a time and place which greatly and unnecessarily 
aggravates the wrong.®^ 

It has been held that exemplary damages can¬ 
not be recovered against a earner, unless they could 
have been recovered against the employee making 


the wrongful ejection.®® 

Exemplary datnages are allowed by way of pun¬ 
ishment regardless of the amount of damages actu¬ 
ally sustamed.®® 

§ 854. - Inadequate or Excessive Dam¬ 

ages 

An award of damages will not ordinarily be dis¬ 
turbed in the absence of circumstances showing that is 
the result of passion, prejudice, or mistake. 

As a general rule, the amotmt of damages to 
which a passenger is entitled for a wrongful ejec¬ 
tion from a train or car is withm the discretion of 
the jury or the court trying the cause, so far as 
the nonpecimiary elements are concerned,^® and the 
decision of the jury is generally conclusive where 
the amount allowed is not so inadequate,^^ or is 
not so excessive,^® as to induce the belief that the 


«rs V Southern R. Co.. 42 SJS. 598 
64 SC 514. 

63l Iowa—^Pame v Chicago, etc, R. 
Co. 45 Iowa 569. 

64. Ala.—liouisville, etc, R. Co. v. 

Bizzell. 30 So 777. 131 Ala. 429 
Wis —-Di Benedetto v. Milwaukee 
Electric R, etc., Co., 136 N.W 282, 
149 Wis. 566- 

65- N C.—Ammons v. Southern R 
Co. 52 SE 731, 140 NC 196. 

10 C J p 775 note 81 
Rudeness, insult, or aggravating 
CLTCumstances calculated to humiTiate 
a passenger must attend his ejection. 
—McNairy v Norfolk & W R. Co, 
90 SE. 497. 172 Na 505—10 aJ. p 
775 note 81 [aJ. 

^ Mo.—Green v. TJmted Rys Co 
of St- Louis, 206 SW. 237, 200 Mo 
App 303. 

SC—Dean v Charleston & W. CL 
Ry Co., 129 SE. 833. 132 SC 476 

67- Ind—^Jeffersonville B. Co v. 

Rogers, 38 Ind 116, 10 Am.R. 103 
10 C J. p 775 note 82 

68l N.T.—Townsend v. New York 
Cent., etc, H Co, 56 N Y. 295, 15 
AmR. 419. 

69. Ala—Alahemsi. Great Southern 
R. Co V Sellers, 9 So 375, 93 Ala. 
9 30 Am S R 17 

10 C J. p 776 note 84. 

Satnire of e^euiplary d^'*n^ges 
Exemplary, punitive, or vindictive 
^HTnages are given to vindicate the 
J^ffht. punish the wrong, and to set 
an example before others who may 
be prone to the commission of like 
offenses—McNairy v. Norfolk & W 
R. Co. 90 S.E. 497. 172 NC. 505 

70. Tex.—Southern Pac^ Co v Hug¬ 
gins, Civ App, 9 SW.2d 382 

10 C J p 776 note 91 

71- N.Y —Markowitz v. New York i 


Rys. Co. 176 NYS 778, 188 App 
ruv. 482 

10 C J p 776 note 92. 

held inadequate 

One hundred dollars is inadequate 
for serious personal injuries, due 
to assault committed by employees 
of defendant railway company when 
ejecting plaintiff from a car for non¬ 
payment of fare—Markowitz v New 
York Rys Co. 176 NY.S. 778. 188 
App Div 482. 

72, IlL—Davis V Illinois Cent- R 
Co, 233 llLApp 539 
Ky^—Louisville & N- R. Co v. Sand- 
hn, 272 SW 912, 209 Ky. 442— 
Ashiand Coal & Iron Ry Co v 
Elswick, 225 SW- 244, 189 Ky. 507 
—Chesapeake & O. Ry Co. v 
Moore. 205 SW 594. 181 Ky. 550 
OfcL—Atchison, T- & S E Ry Co 
V Voshurg. 270 P, 58 132 Okl 196 
Tex—^Texas & N O. R Co. v. Bar- 
row, Civ App, 56 SW-2d 260, error 
refused—Southern Pac Co v. Hug¬ 
gins. Civ App, 9 S W 2d 382— 

Southern Pac Co. v. Ulmer, Civ 
App, 282 SW. 305, affirmed, Com. 
App . 286 S W 193 
10 C.J. p 776 note 93 

Da™<^ges held not excessive 

(1) 650, for ejection two miles 
£rom destmation in a storm.—Davis 
v. nimois Cent R. Co., 233 HI App 
539 

(2) ?250, for indignity and delay 
of twenty-four hours—Wilson v- 
Cleveland, C, CL & St. L. Ry. Co., 
245 HI App. 72. 

(3) $500, there being evidence of 
humiliation, resultmg nervousness, 
and sidbaess—^Texas & N. O R Co 
V Barrow, Tex Civ App, 56 S W 2d 
260, error refused. 

(4) 6500, for woman ejected from i 
tram before reaching destmation. at | 
lon^y railroad station on dark and I 
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rainy night—Louisville & N. R Co 

V Sandlin, 272 SW. 912 209 Ky 442 

(5> 6500, although there was but 

slight loss of time, mconvenience 
and expense humiliation of passen¬ 
ger being aggravated by the conduc¬ 
tor. in the presence of others, false¬ 
ly accusing him of prior attempt to 
beat his vray—Chesapeake & O. Ry 
Co V. Moore, 205 SW 594 181 Ky. 
550 

(6) 6650, to young woman travel- 
mg with three-month old baby, for 
eviction m impolite Tnauner—Atlan¬ 
tic Coast Lme R Co v Register, 
139 SE 735, 37 GaApp 219 

(7) 6716 53, for wrongful and forc¬ 
ible ejection from passenger tram.— 
Atchison, T. & S F. Ry. Co v. Vos- 
burg, 270 P 58. 132 Okl 196. 

(S) 6750, to passenger suffering 
wnth rbeumatism and other mfirmi- 
ties, compelled to wait a day for the 
next tram—Dickinson v. Bryant, 172 
P 432, 69 Okl 297, LRA1918E 978 

(9) 61200, for passenger who had 
just left hospital—Louisville & N 
R Co V Hawkins, 293 SW. 972. 219 
Ky 400 

(10) 61,500, to female passenger, 
beaten and kicked out of a depot by 
a diunken man on her rejection of 
an mdecent proposal, m the pres¬ 
ence of depot agent and several oth¬ 
er persons, notwithstan ding her repu¬ 
tation for morality was bad, and 
that she used language toward such 
drunkard that could not have been 
used by a woman of sensitive feel¬ 
ings—Ashland Coal & Iron Ry Co. 

V Elswick, 225 S W 244 189 Ky 507. 

61,750, to woman, eighty-one 
yearo old, forced to leave train — 
Southern Pac Co v Huggms, Tex. 
Civ App, 9 S W 2d 382 

(12) 615 000, for mental anguish 
and relapse mto active tubercular 
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jury were influenced by passion, partiality, corrup¬ 
tion, or prejudice, or were misled by some mistaken 
view of the case; but if it is such as to induce such 


a belief, it may be set aside,^^ or the court may re¬ 
quire the amount of an excessive verdict to be re¬ 
duced to a sum which is not excessive.^^ 


K- PASSENGER^S BAGGAGE OR EEEECTS 
1. In Gennwat, 


§ 855. What Constitutes Baggage 

Baggage includes tn general such articles as a pas¬ 
senger takes with him for his personal use, comfort, 
and convenience, according to the habits or wants of 
the particular class to which he belongs, with reference 
either to his immediate necessities or to the ultimate 
purpose of his journey. 

The terms '^baggage” and “luggage,” whch have 
been regarded as synonymous or equivalent in 


meaning and as signifying one and the same 
thing,"^® are generally so defined as to include what¬ 
ever articles a passenger usually takes with him for 
his own personal use, comfort, and convenience, 
according to the habits or wants of the particular 
class to which he belongs, either with reference to 
his immediate necessities or to the ultimate purpose 
of his journey.^® It is not confined to wearmg ap- 


condition, because of exposure after 
ejection—Southern Pac. Co. v. Ul¬ 
mer, TexCivApp., 282 SW- 305, af¬ 
firmed, ComApp.. 286 S-W. 193- 

(13> Other cases holding ds*tns»ges 
not excessive see 10 C.J- p 776 note 
93 [a], 

held 3iot excessiire whexe 
there was violence, insult, ox 
abuse 

(1) 6250—•'White v. Metropolitan 
St. Ry. Co., 112 S.W. 278, 132 Mo. 
App. 339. 

(2) 6500—XiOuisviUe &N R. Co. v. 
Gibson. 64 SW.2d 163. 250 Ky. 814. 

(3) 63.000—Horsthemke v. New 
Orleans Ry. A Ldght Co, 84 So. 210, 
146 Ua. 931. 

(4) Other cases so holding see 10 
aj. p 776 note 93 tb]. 

73L W-Va—^Trice v. Chesapeake, etc., 

R. Co, 21 SE. 1022. 40 W.Va. 271. 

Uq-masres held excessive 

(1) 6250, where passenger told con¬ 
ductor that he would have to put 
him off forcibly, and that he would 
make a test case of it.—Louisville 
& N. R. Co. V. Boggs, 74 So. 337, 199 
Ala. 225. 

(2) 6500, to boy under twelve years 
old not subjected to any indignity 
or insult, although he allegedly suf¬ 
fered illness from exposure to win¬ 
try weathec.—Louisville & N. R. Co. 
V. Hooker, 98 S.W.2d 922, 266 Hy. 
257. 

(3) 6500, for delay in journey, and 
incidental mental distress.—Ferguson 
V. Missouri Pac. Ry. Go.. Mo.App., 
186 S.W. 1134. 

(4) 6750, where no financial loss 
was suffered nor physical violence 
offered.—Chesapeake & O- Ry. Co. v. 
Hill, 284 S.W. 1047, 215 Ky. 222, 48 
A.L.R. 327. 

(5) 6750, held excessive under the 
evidence.—Uavis v. Lusk, Mo.App., 
190 S.W 362 

(6) 6760. as actual damages, for 
the wrongful ejection of a passen¬ 


ger.—New Orleans A N. EL R. Co. v. 
Ward, 96 So. 401, 132 Miss. 462. 

(7) 61.000, where passenger suffer¬ 
ed nothing more than the inconven¬ 
ience of discontmumg her trip, and 
being compelled to return to her 
mother’s home, eight miles distant, 
m the daytime—Louisville & N. R. 
Co V. Watson, 255 S.W. 1056, 201 Ky 
108. 

(8) 62.000, for ejection of an aged 
man, who had a valid tukiet, at a 
point six miles from the station on 
a dark night, in a driving rain, caus¬ 
ing mental anguish, fear, and threat 
of pneumoma.—^Houston EL & W. T. 
Ry. Co. V- Snow, TexCivA-pp., 201 S. 
W. 224. 

(9) Other cases where damages 
have been held excessive see 10 CL 
J. p 778 note 94 taj. 

Baniages held excessive where there 
was violence insult, or abuse 

(1) 6250.—Conlon v. Metropolitan 
SL R Co , 69 N.YS. 653. 34 Misc. 394. 

(2) 6300.—Chicago, etc.. R. Co. v. 
Stratton, 111 IlLApp. 142. 

(3) 61.400 —Sloane v. Southern 
California R. Co., 44 P. 320, 111 CaL 
668. 32 L.RA. 193. 

(4) 62.500.—-Louisville, etc., R. Co. 
V. Wilsey, 12 S W. 275, 11 Ky.L. 419. 
5 LJELA 855. 

74- Ala.—Louisville & N. R. Co. v. 

Boggs. 74 So. 337, 199 Ala. 225. 
Miss.—New Orleans & N. EL R Co. 

v. Ward, 96 So. 401, 132 Miss 462. 
Mo—Ferguson v Missouri Pac. Ry. 

Co.. App., 186 S W. 1134. 

Tex—Houston EL & WL T Ry. Co v. 
Snow, CivApp, 201 S.W. 224— 

Missouri, K. & T. Ry. Co. of Tex¬ 
as V. Mitchell, 105 S.W. 827, 47 
Tex.CivApp. 307. 

10 GLJ. P 779 note 95. 

Bam^ffes zednced 

(1) 6250, reduced to 625, where 
passenger on refusal to pay addi¬ 
tional fare was compelled to walk 
a mile and wait a half hour for 
another tram.—Louisville 4b N. R 
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Co. V. Boggs, 74 So. 337, 199 Ala. 
225. 

(2) 6500, reduced to 675.—Fergu¬ 
son V. Missouri Pac. Ry. Go.. Mo. 
App. 186 SW. 1134. 

(3) 6760. reduced to 6350.—New Or¬ 
leans & N. E. R Co. V- Ward, 96 
So 401, 132 Miss. 462 

(4) 6800, reduced to 6100—St. Lou¬ 
is Southwestern Ry. Co. of Texas v. 
Reed, Tex Civ App.. 185 SW. 1025 

(5) 61000, reduced to 6100—Mis¬ 
souri, El & T. Ry Co. of Texas v- 
Mitchell, 105 S.W. 827, 47 Tex.Civ. 
App. 307. 

(6) 61000, reduced to 6500—Hille- 
brand v. Wells, Mo App., 270 SW. 
402. 

C7) 62,000 reduced to 61.000 — 
Houston EL & W. T. Ry. Co. v. Snow. 
TexCiv.App., 201 SW. 224. 

(8) Othmr cases where damages 
have been reduced, see 10 C X p 779 
note 95 [aj. 

Bams^fes not so excessive as to jus¬ 
tify reduction 

(1) 615.000, for mental angui^ 
and relapse mto active tubercular 
condition because of exposure after 
ejection from train —Southern Pac. 
Co. V. Ulmer, Tex.CivJLpp., 282 SW- 
305, affirmed, ComA.pp., 286 S.W. 193. 

(2) 6300. punitive tannages to pas¬ 
senger who was mvited to leave bus- 
durmg stop and refused right to re¬ 
enter bus which had be^ filled to ca¬ 
pacity, and whose baggage left in 
bus was lost, although earner prom¬ 
ised to return baggage at destina¬ 
tion.—Payne v. Atlantic Greyhound 
Bus Lines, 188 S.EL 426, 182 S C. 58. 
75- CaL—Pfister v. Central Pac. R 

Co. UP. 686, 688, 70 CaL 169, 59 
AulR 404. 

N-T—Begrauw v. Long Island Efieo- 
tne R Co., €0 N.T.S. 163, 166, 43 
App.Div. 503. 

OW. —Choctaw, etc, R Co. v Zwirtz; 

73 P. 941, 942, 13 OkL 411. 

10 C.X p 1187 note 84. 

76L Ark.—Bush v. Beauchamp. 201 
S.W. 828, 829, 132 Ark. 582. 
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parel, and the carrier cannot restrict the right of 
a passenger to carry baggage necessary for his 
comfort or convenience by calhng it wearing ap- 
pareL^^ 

It IS not practicable to say with precise acaira<y 
just what the term “baggage” may or may not m- 
dude.^* As to the general defimtion of the term 
the authorities differ but little, although the results 
reached m the application of the definition to the 
facts of particular cases are often varied,^® and de¬ 
pend in some measure at least on the particular cir¬ 
cumstances.*® Whether or not certam articles are 
within the term “baggage,” so as to render a car¬ 
rier hable for their loss, is to be determined from 
the character and length of the journey the owner 
is on, its purposes and objects, his station in life, 
and the habits and usages of the class of travelers 
to which he belongs-*^ 

What constitutes 'Tiaggage” wuthin the rules as 


to innkeepers^ liability for loss or injury see C J-S- 
title Innkeepers § 16, also 32 C.J p 550 notes 26-35- 

Arficles for use dunng journey and afterward. 
A traveler is m general entitled to carry with him 
as baggage such articles, havmg regard to the con¬ 
siderations set forth above, as are fairly and ordi¬ 
narily necessary to his personal comfort and con¬ 
venience, both during the journey and for a rea¬ 
sonable period thereafter; and regard must be 
had to the nature of the journey on which a pas¬ 
senger is bound; its immediate necessities as well 
as its ultimate purposes are to be considered *2 
Baggage, however, has been held not to mdude ar¬ 
ticles to be used after the consummation of the 
journey,** or which are not carried to supply any 
wants of the traveler, as such, on his journey.*^ 

Rules and regulations. A state railroad commis¬ 
sion when duly authorized by statute may make 
rules and regulations within the authority so con- 


lowa.—McEaroy v. Iowa Cent. R. Co. 

no NW 915, 133 Iowa 544. 547 
]M[,nn —Ferris v. Mmueapolis & St 
I*. Ry. Co, 173 N.W. 178, 179, 143 
M’lnn. 90 citingT Corpus Juris. 

N-T-—Hasbrouck v. New Torlc Cent., 
etc., R. Co.. 95 NR. 808, 202 N.Y. 
363, 35 IiR.A.,N.S., 537. Ann-Cas. 
1912D 1150, affirming: 122 NTS 
123, 137 AppJOiv 532, affirtnin^r 118 
NTS 735, 64 Misc. 478 
Tex.—^Texas & P. Ry. Co v. Bryant, 
CivJIlPP. 11 SW.2d 659 660. er¬ 
ror refused—ScbaS v. Gibson, Glv. 
App., 258 SW. 595, 598. 

10 C.J. p 1187 note 87. 

CPmfiAv defimtioas of "baggradTe” 

Fla.—Atlantic Coast Bine R. Co v. 
Campen Bros. Co., 154 So. 131, 132, 
114 Fla. 386. 

Ky.—Bandesman-BlrsMieiiner Co. v. 
BomsviUe & N R. Co. 199 SW. 
1050. 178 Ky. 712, LuRA-1918C 105 
NCr—state v Jenlnns*, 143 SEL 538, 
195 NG 747. 761 

Tex.—^Texas, etc., R. Co. v. Capps, 
2 Tex.A,Civ.Caa, § 33. 

Wash.—WaU-A-Hee v Northern Fac. 
Ry. Co, 41 P 2d 786, 790, 180 Wash. 
656. 

W-Va.—Schuster v. Norfolk & W. Ry 
Co., 102 SLR. 476, 85 W.Va. 658. 

Fe* to 

An essential dement is that the 
property shall he personal to the 
passengrer. and earned for his use 
and convenience.—Wall-A-Hee v 
Northern Pac. Ry. Co, 41 P2d 786, 
180 Wash. ~656. 

ITsaeo of passenirexs 

In determining' what is haggagre 
‘‘what such passengrer has been in 
the habit of carryms' m his travels 
for his personal convenience, or use, 
within a reasonable limit, and what 


a person so circuinstanced Is ordi¬ 
narily m the habit of carrying” may 
be considered—Cleveland-Akron Bus 
Co V. RoyofC. 159 NE 374, 375 25 
Ohio App 538. 

Receptacles and contents 

"Ordinary baggage is made up of 
two elements. First, certain thmgrs 
which may become such; second, the 
bags, trunks, valises, satchels, pack¬ 
ages or other receptacles m which 
these things are to be put before 
they can he deemed baggage. In 
other words, the bag or other re¬ 
ceptacle and their contents are both 
necessary components of the legal 
idea conveyed by the term bag^gage.” 
—State V Missouri Pac. R. Co, 71 
Mo App. 385. 390. 

sUT||fi9.i>iy Helmed by statute 

Mo—Doemer v. St. Bouis, etc, R. 

Co, 130 SW. 62, 149 MoJ\.pp 170. 
OkL—St. Iiouis, etcL. R. Co. v. Dick¬ 
erson, 118 P. 140, 29 Okh 386. 
INstiiigpiftheA from other *^pzoperty" 
Baggage is property earned by the 
person, and stands on a different 
footing from the carnage of other 
property, so that a statute author- 
izmg street surface raUroads to car¬ 
ry persons and property m theur cars 
cannot be presumed to limit the term 
“property” to baggage merely—De 
Grauw v Xiong Island Electric R Co. 
60 NTS 163, 43 AppDiv 502, affirm¬ 
ed 57 NE. 1108. 163 NT 597. 

77- Tex-—Mexican Nat. R Co. v 
Ware, Civ App., 60 SW. 343 

78. 'The difficulty encountered in 
any attempt to frame a definition 
whuh will mdude all possible arti¬ 
cles and exdude aU else comes from 
the fact that, although there is a 
general rule commonly applied hy 
the courts, a given artide may prop- 
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erly be dassified as baggage in one 
case and with like propriety be ex¬ 
cluded from that classification in an¬ 
other case Bfamilton v. Baggage 
& Omnibus Transfer Co, 192 P 1058, 
1060, 97 Or. 620 

79. Ark.—Chicago, etc, R- Co. v. 
Whitten, 119 SW 835, 90 Ark. 462, 
21 Ann Cas 726. 

10 GLJ p 1188 note 90. 

89, Ala.—liOuisviUe & N. R. Co ▼. 

BesU^ 75 So 835, 200 Ala. 137. 

10 a J. p 1188 note 91. 

81- Or.—-Hamilton v. Baggage A Om¬ 
nibus Transfer Co, 192 P. 1058, 
1061, 97 Or. 620, quoting Coxpua 
Jnns with approval. 

Tex.—Texas & P Ry. Co v, Bryant. 
Civ.App, 11 S.W.2d 659, error re¬ 
fused. 

10 C J. p 1188 note 92. 

Determi-niTig' factors 

In determining what CKinstitutes 
baggage, the convemenoes required 
for the journey, the duration of ab¬ 
sence, and the position of the person 
mvolved are to he considered.—-Xicui- 
isville & N R. Co. V. HesUe, 75 So. 
885, 200 Ala. 137- 

82. SC—Godfrey v Pullman Co , 69 
S.E 666, 87 S Cl 361, Ann Cas 1912B 
971 

S-D-—House V. Chicago, etc, R. Co, 
138 NW 809, 30 S.D. 321. Ann Cas. 
1915C 1045, 142 N.W. 736, 32 SD. 
209 

10 C J. p 1188 note 93, p 1189 note 94. 

83. Ark.—St Bouis. etc, R Co v. 
Miller, 145 S.W. 889, 103 Ark. 37, 
39 B.R.A.NS., 634 

10 C J. p 1189 note 95. 

84^ Miss —Mississippi Cent. R. Co. 

V Kennedy, 41 Miss 671. 

10 C.J. p 1189 note 96. 
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ferred as to what articles shall be transported as 
haggag^e between points within the state.*® 

An interstate carrier which carries on its opera¬ 
tions Tinder the authority of the interstate com¬ 
merce commission is governed by the rules of the 
commission touching the subject of baggage and is 
permitted to carry as baggage only such goods as 
are designated as baggage in the applicable rules of 
the commission.*® While, according to some cases, 
such a carrier may not, by its rules and regulations 
filed w’lth the interstate commerce commission, lim¬ 
it the meaning of the term "‘baggage” so as to ex¬ 
clude articles which are included m the generally 
accepted meaning of the term,**^ the contrary view 
has been taken.** In any event a carrier may not 
effect such limitation by the use of doubtful lan- 
g^uage in a regulation so filed.*® 

Special contract. A special contract by virtue 
of which a carrier, to suit its own convenience, 
takes possession of a passenger’s property may, it 
seems, cover articles which might not ordinarily be 
regarded as baggage, as affecting the liability of 
the carrier as such,®® and in any event, if the car¬ 
rier takes possession of the property of a passenger 
for hire, as a special bailee, for its own conven¬ 
ience, the liability of the carrier as bailee is broad¬ 
er than the liability of a common earner in that 
it will include articles that would not be regarded 
as ordinary baggage.®^ 

§ 856, Wearing Apparel 

Wearing apparel for the reasonable use of the pas¬ 
senger, which is suitable to his circumstances and con¬ 
dition 111 life, may usually be transported as baggage. 


A passenger is entitled to cany as baggage wear¬ 
ing apparel for his reasonable use, no matter how 
valuable, if suitable to his circumstances and con¬ 
dition in life.®* This includes such wearing apparel 
as it would he necessary or reasonable for him to 
use after arriving at his destination;®* and it has 
also been held to mclude doth, to a reasonable 
amount, procured for the purpose of being made 
into wearing appareL®^ 

§ 857. Presents or Property of Others 

Articles intended as presents or which belong to 
another than the passenger are not usually regarded as 
baggage. 

Artides intended as presents,®® or carried for the 
convenience of others,®® do not come within the 
meaning of the term “baggage,” and in such cases 
the earner is liable only as gratuitous bailee; and 
it has been stated broadly that, if a passenger pro¬ 
cures the carriage of property of another as bag- 
age, without knowledge on the part of the earner 
as to the true ownership, the carrier is a gratuitous 
bailee and is liable to the owner only for loss or 
damage caused by gross negligence or willful mis¬ 
conduct®^ The fact that a passenger pays extra 
charges on a trunk and informs the carrier's agent 
of its contents but does not inform him that certain 
artides in it belong to another person, and that the 
carrier accepts the trunk under such a statement, 
does not constitute an implied contract that the car¬ 
rier will carry such artides as freight or baggage 
so as to render it hable for their loss.®* The mere 
presence of the name of the owner on a trunk con¬ 
taining such owneris property, taken by another as 


SS- Tex.—Texas & W O R. Co. v. 
Levy, CivApp., 199 SW. 513- 

8& Cal —Klein v. Southern Pac. Co, 
218 P. 447, 63 CaUtpp 185. 

Pa.—Kaplan v. Director General of 
Railroads, 78 Pa Super. 195. 

Votice to shippex 

A person who attempts to ship cer¬ 
tain property as bagreagre is charr¬ 
ed with notice of rules as to what 
constitutes bagrg^&e in tariffs duly 
published and filed with the inter¬ 
state commerce commission pursuant 
to the applicable federal statutes.— 
Kaplan v. Director General of Rail¬ 
roads, 78 Pa.Super. 195. 

87- Ark.—Missouri Pac R Co. v. 
Pugh, 248 SW. 897, 157 Ark. 383, 
error di««Tnis;sed 44 S.Ct. 2, 263 XT 
S 724, 68 L.Kd 526, and petition 
dismissed 44 S.Ct 3, 263 U S. 725, 
68 L Ed 526—Bush v Beauchamp, 
201 SW 82S, 132 Ark. 582. 

88L Ky —^Illinois Cent R. Co. v 
Fontaine. 289 S-W. 263, 217 Ky. 
211, 52 A.L..R. 1064. 


89l Ky.—Illinois Cent R Co. V. 
Fontame, supra 

9a Ohio.—develand-Akron Bus Co 
V. Roroff. 159 NE. 374^ 25 Ohio 
App 538. 

91- Ohio.—Cleveland-Akron Bus Co 
V- Roroff. supra. 

92. Ark—Kansas City, etc., R. Co 
V McGahey, 38 S.W. 659 63 Ark. 
344, 58 Am SR. Ill, 36 L.RA. 781. 
10 C.J. p 1189 note 97. 

93b NT—Dexter v. Syracuse, etc., 
R. Co. 42 NT. 326, 1 Am.R. 527. 
10 C.jr p 1189 note 98 
94. U.S.—Mauritz v New Torl^ etc, 
R Co., CCWis, 23 F 765 
N.T —Dufl:y V. Thompson, 4 E D. 
Smith 178. 

10 C.J. p 1189 note 99 
95- N.T,—Nevins v. Bay State 
Steamboat Co.. 17 NT Super. 225. 
Ohio —Cleveland-Akron Bus Co. v, 
Rogrof^ 159 NEL 374, 25 Ohio App. 
538. 

96. Ohio.—Cleveland-Akron Bus Co. 
V. Rogof^ supra. 

W.Va.—Schuster v. Norfolk & W., 
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Ry. Co., 102 SB. 476. 478, 85 W. 
Va. 658, citing C^oxpns Jnris with 
approval 

10 C J. p 1189 note 3. 

Jewelry of another 
Ky.—^Illinois Cent R Co. v. Fon¬ 
taine, 289 S.W. 263, 217 Ky. 211, 
52 A.L.R 1064. 

10 C J. p 1189 note 3 £al, p 1190 note 
It 

Kbney of another 
Baggage for which a earner is li¬ 
able does not include money of one 
passenger contained in a valise which 
another passenger, with the knowl¬ 
edge of the first delivers as his own 
luggage; and to such a passenger 
a earner is not liable at all, because 
he has not been shown to have made 
any contract with it to transport the 
baggage.—^Dunlap v. International 
Steamboat Co, 98 371. 

97- OkL—Chicago. R I & P R Co. 
V. Bonner, 229 P. 266. 103 Okl. 131 
— ^Lusk V, Bloch, 168 P. 430, 66 OkL 
171, LRA1918C 109 
98 l N.T.—Talcott v. Wabash R Co, 
21 N.T.S 318, 66 Nun 456. 
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his personal baggage, is not notice to the earner 
that the contents of the trunk are not the property 
of the passenger, so as to charge the earner as a 
earner of baggage.^® 

Property of me^nher of family or of relative. 
Members of the same family traveling together 
may carry their effects in the same trunk, or one 
may carry in his trunk the effects of the others, and 
each may recover for any loss to his baggage.^ 
According to some cases, a passenger may carry 
as baggage articles of a reasonable amount or value 
which belong to members of his family who are 
not traveling with him,^ or which he has pur¬ 
chased for sudi members,* but there is authority 
to the contrary'* It has been held that, where a 
passenger, without disclosing to the carrier the true 
ownership thereof, carries as his own baggage the 
personal effects of a relative not a member of the 
immediate family of the passenger, and not ac¬ 
companying the passenger, the earner is responsi¬ 
ble therefor only in the capacity of gratuitous 
bailee, and the owner cannot recover for loss or 
injury without proof of the carrier's gross negli¬ 
gence of willful misconducts 

§ 858. Jewelry and Similar Articles 

Jewelry and like articles, suitable to the conditions 
and circumstances In life of the passenger and intended 
for personal use during the journey, may, in general, be 


regarded as baggage, In the absence of any valid statu¬ 
tory or other regulation to the contrary. 

Jewelry, opera glasses, and like articles of per¬ 
sonal adornment or convenience, suitable to the 
condition and circumstances in hfe of the passen¬ 
ger, and intended for personal use durmg the con¬ 
tinuance of the journey, may properly be included 
as baggage;® but not where they are being car¬ 
ried by a traveler for the use of someone else, 
as shown above supra § 857, or for the purpose 
of business or sale-^ Jewelry may be transported 
as baggage only under a special contract where 
a valid statute or a valid rule of a public body 
or commission so provides.® 

A passenger^s watch, when not carried on his 
person but m his trunk, may properly be taken 
as a part of his baggage, and he may recover for 
its loss as such.® It has been held, however, that 
a wat<di earned by a passenger on bis person is 
not baggage.1® 

While, accordmg to some cases, a carrier en¬ 
gaged m interstate commerce may not, by its rules 
and regfulations filed with the interstate commerce 
commission, hmit the meaning of the term **bag- 
gage” so as to exclude jeweliy,^ the contrary view 
has apparently been taken.^* In any event the 
carrier may not effect such limitation by the use 
of doubtful language in a regulation so filed.^* 


99l W-Va.—Schuster v. Norfolk & 
W Ry. Co. 102 SJB. 476, 85 WVa. 
65S 

1- Tex.—^Payne v. Norman, CivJLppL, 
249 SW 882, 885 citing: Corpus 
Jtins with approval 
W Va —Schuster v. Norfolk & W 
Ry. Co 102 SE. 476, 478, 85 W. 
Va. 658, citing: Corpus Jrnila with 
approvaL 

10 C J p 1189 note 5. 

2. Ohio —Cleveland-Akron Bus Co 

V Ro^off, 159 N.EL 374, 25 Ohio 
App 538 

10 C J p 1190 note 6 

3. Ohio —Cleveland-Akron Bus Co 

V Rogof^ supra. 

10 aj p 1190 note 7. 

4^ N-T —Hurwitz v- Hamburg-Amer- 
ican Packet Go., 56 NTS. 379, 27 
Misc 814. 

Pa—^Bullard v Delaware, etc., R. Co, 
21 Pa Super. 583 
10 C J. p 1190 note 8. 

5- W Va —Schuster v. Norfolk & W- 
Ry Co, 102 SE 476, 85 WVa. 658 
Bm Ark—^Missouri Pac. R Co. v. 
Pugh, 248 SW. 897, 157 Ark 383. 
error dismissed 44 S Ct. 2, 263 TJ 
S 724, 68 Li Ed. 526, and petition 
dismissed 44 SCt. 3, 263 DS 725, 
68 L Ed- 520 

Ky.—^nimois Cent. R. Co v Eon- 


tarn^ *289 S.W. 263, 266, 217 Ky 
211, 52 A.IjR. 1064, citing Corpus 
Xnris with approval. 

Or,—^Hainiiton v. Baggage & Omni¬ 
bus Transfer Co., 192 P. 1058, 97 
Or. 620 

10 C J p 1190 note 10. 

Diamond nng worth three hmidzed 
dollars 

Ark—Bush v Beauchiimp, 201 SW. 

828, 132 Ark 582. 

Ck>M locket and 

Ark.—St Xiouis Iron Mountajn & 
So. Ry Co. V Miller. 145 S.W. 889, 
103 Ark 37. 39 DRA.NS, 634. 
Bings and lavaliere 
NY—^Borden v. New York' Cent. R. 
Co, 162 NTS 1099, 98 Misc. 574 

Thirty thousand dollars’ worth of 
Jewelxy will not ordinarily he includ¬ 
ed in the term ‘Tjaggage.”—Michigan 
Cent. R- Co. v. Carrow, 73 Hi. 348, 24 
AmR 248. 

7. Ky—^nimois Cent. R Co v Pon- 
tame. 289 SW. 263, 266, 217 Ky 
211, 52 AL.R. 1064, citing Corpus 
Juris with approval. 

10 C.J P 1190 note 11 
Bot cannot as samples 
Where articles of jewelry carried 
by passenger m his trunk were in¬ 
tended for sale, they were not with- 
m rule of interstate commerce com- 
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mission permitting transportation as 
baggage of samples used by commer¬ 
cial travelers m vnairing sales, al¬ 
though the pieces sold were bemg 
constantly reordered.—Klem v. 
Southem Pac. Co, 218 P. 447, 63 CaL 
App. 185. 

8. Mo.—Russell V Qumey, etc., R. 

Co., 164 SW. 164, 177 Mo App 186- 
10 C.J. p 1190 note 9. 

9- N-Y.—Merrill v, Grinnell, 30 N- 
Y- 594—Torpey v. Williams* 3 Daly 
162 

10 C J. p 1190 note 12. 

la Mass—Clark V Bums, 118 Mass. 
275. 19 Am.H. 456. 

Miss —Mississippi Cent. R. Co. v- 
Kennedy, 41 Miss 671. 

11- Ark.—Missouri Pucl R. Co. v. 
Pugh, 248 SW. 897, 157 Ark 383. 
error dismissed 44 S.Ct. 2, 263 XT. 
S. 724, 68 li.Ed 526 and petition 
dismissed 44 SCt. 3, 263 XJ.S 725, 
68 Xj EJd. 526—Bush v Beauchainp, 
201 SW. 828, 132 Ark. 582 

12. Ky.—Illinois Cent. R. Co. v. Pon- 
taine. 289 SW 263, 217 Ky 211, 
52 A.I 1 .R 1064. 

13. Ky.—^Illmois Cent R. Co. v Pon- 
tame, supra. 

Advisory or adinoidtozy language 
A provision, in a regulation so 
ffled, that jewelry should not be in- 
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Furthermore, the view has been taken that a pro¬ 
vision in a regulation filed, published, and put in 
force by a carrier, that jeweliy should not be in¬ 
closed in bag^jage to be checked is not the equiva¬ 
lent of a provision that jewelry is not baggage or 
that it will not be transported as baggage.^^ 

§ 859. Money- 

Such reasonable amount of money as is required to 
meet the actual and contingent expenses of a passenger 
during his journey may in general be regarded as bag¬ 
gage. 

A traveler has the right to carry as part of 
his baggage such reasonable amount of money as 
will be required to meet his actual and contingent 
expenses during die entire journey.^® In deter¬ 
mining the amount properly required for such 
expenses, the passenger's entire trip is to be con¬ 
sidered, and a proper allowance for sojourning on 
the way, together with a reasonable allowance for 
accidents, sickness, etc., sudi as a reasonably pru¬ 
dent man would consider it necessary to make, is 
to be included.^® Money may be regarded as bag¬ 
gage only where it is taken bona fide for travehng 
expenses and personal use on the trip, and the 
amount is limited to -what a reasonably prudent 
man would consider necessary for the purpose.^^ 
Money canned merely for transportation, or for 
business purposes, such, as to make purdiases, or 
for remittance, is not baggage, and in the absence 
of gross neghgence the carrier will not be liable for 


the loss thereof,^® unless it accepts it as baggage 
with full know-ledge of the facts.^® A county treas¬ 
urer carrying with him funds belonging to his 
office cannot insist that such funds shall be car¬ 
ried as his baggage.2® 

Money in trunkj valisej or box. As a general 
rule money reasonably necessary and intended for 
traveling expenses is regarded as baggage, although 
carried m a trunk or valise This rule does not, 
however, include money carried by a passenger in 
his trunk with which he expects to buy merchan- 
dise,22 or which is so carried merely for the 
purpose of transportation.^* 

§ 860. Particular Articles 

General rules as to what is baggage apply in de¬ 
termining whether or not particular articles, such as 
books, papers, weapons, tools, or household goods are 
baggage. 

In applying or considering the general rules stat¬ 
ed above in §§ 855-857, m connection with the sur¬ 
rounding circumstances, it has been held or recog¬ 
nized that, among other articles,^^ the following 
may he r^arded as baggage: A few books for 
reading,^® the manuscript and books of a student, 
author, or professional man,*® the papers and books 
of an attorney at law,*^ photographs of the pas¬ 
senger and of others,** photographs of artidei^ 
which are to be shown to prospective buyers,** 
the catalogues or manuscript price books of a trav¬ 
eling salesman,*® weapons, such as one is m the 


cdosed In personal bagsage or check¬ 
ed IS susceptible of the interpreta¬ 
tion that it is merely advisory or ad¬ 
monitory and does not, therefor^ ex¬ 
clude jewelry as baggage.—Illinois 
Cent. B- Co. v. Fontame, 289 SW. 
2G3. 217 Ky 211, 52 AT..H. 1064. 

14b NT.—Borden v. New York Cent. 
XL Go.. 162 N.T.Sb 1099, 98 Misc. 
574. 

15. S C.—Godfrey v. piillTnaTi Co, 69 
S.F. 666, 87 S.a 361, Ann.Cas.l912B 
971. 

10 aj p 1190 note 14. 

10L N.X—MerriU v. Grinnell, 30 N 
Y. 594. 

10 CJT p 1191 note 15. 

17- Tex.—San Antonio & A, P- Hy. 
Co. V. Green, Civ.App.. 170 S.W. 
110 . 

ISL Ky-—Chesapeake, etc., B. Co. v 
Hall, 124 S-W. 372, 136 Ky. 379, 
Ann Cas 1912A 364. 

10 C J p 1191 note 16. 

19. Ark—St Jijouis Southwestern R. 
Co. V. Berry, 30 S.W 764, 60 Ark. 
433, 46 Am SR. 312, 28 I/RA 501. 
aOL CaL—Pfister v. Central Pac. R 
Co., 11 P. 686. 70 CaL 169, 59 Am. 
R. 40A 


21- Or.—Hamilton v. Baggage & Om- 
mhns Transfer Co, 192 P. 1058, 
1061. 97 Or. 620, citing Ckixpns Ju^ 
zis with approvaL 
10 CLJ. p 1191 note 20- 
Xa New York 

(1) The rule stated in the text Is 
operative.—Hasbrouck v. New York 
Cent., etc., R. Co., 95 NE. 808. 202 
NY. 363, 35 I-.RAl.N.S., 537, Ann 
Cas.l912D 1150, affirming 122 N.YS. 
123, 137 AppHiv. 532, affirmmg 118 
N.YS. 735. 64 Misc. 478—10 C.J. p 
1191 note 20. 

(2) In some early cases the view 
was taken that money in a passen¬ 
ger's trunk was not baggage.—Norde- 
meyer v. Iioescher. 1 Hilt., N.Y., 499 
—Grant v- Newton, 1 ELBSmitlu N. 
T.. 99 

10 C.J. p 1191 note 19. 

22. Conn—BEickox v. Naugatuck R. 
"Co, 31 Conn. 281, 83 AnuD. 143. 

23- Ga.—^Hutchings v. Western, etc, 
R. Co., 25 Ga 61 71 AmD. 156. 
N.Y —Drange County Bank v Brown, 
9 Wend. 85, 24 AmJD. 129. 

24. Articles regarded as baggage 
(1) Gold thimble earned in trunk 
by mother of two small children on 
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a visit to her mother.—liouisville & 
N. R Co. V. HesUe^ 75 So. 885. 200 
Ala. 137. 

(2) Other articles.—^RTainiTton v. 
Baggage & Onmibus Transfer Co., 
192 P. 1058, 97 Or. 620. 

10 C.J. p 1191 note 25 Ea], [cj. 

26. Ark.—Kansas City, etc., R. Co 
V. McGahey, 38 SW. 659. 63 Ark. 
344, 58 AddlSR. Ill, 36 BRA. 781. 
Ind.—Boyle v. Kiser, 6 Ind. 242. 

26. Ark—YaTisas City, etc., R. Co. 
V. McGahey, 38 S.W. 659, 63 Ark. 
344, 58 Am SR. 111. 36 BRA. 781. 

10 CJ.p 1191 note 27. 

27. U.S.—Hopkins v. Westcott. CL 
CNY.,12 F.CasNo.6,692, 6 Blatchf 
64. 

28. Or—TTanmlton V. Baggage & 
Omnibus Transfer Co., 192 P. 1058 
97 Or. 620. 

Tex —San Aotomo etc., R. Co. v- 
Green, Civ.App., 170 SW. 110. 

29'. Ill—Wmgate v. Pere Marquette 
R. Co., 172 IlLApp. 314. 

10 aJ. p 1192 note 38 [aJ (1). 

30, Ark—^Kanssas City, etc, R. Co. 
v. McGahey, 38 S W. 659, 63 Ark. 
344, 58 Am.S.R. Ill, 36 BRA. 781. 
10 C J p 1192 note 29. 
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habit of carrying or fatatig with him for purpos¬ 
es of defense or adornment,^! the guns and hunt¬ 
ing apparatus of a hunter on a hunting expedi¬ 
tion,^^ the fishing tackle of a fisherman on a fish¬ 
ing expedition,^* and the cooking utensils of a 
camping party,** 

On the other hand, among other articles,* 5 which 
it has been held or recognized are not included 
in the term “baggage," are: A bicyde,*® pictures 
or engravings,*^ photographs of articles, which are 
to be shown to prospective buyers,** or articles 
necessary only for the business in which the pas¬ 
senger mtends to engage.*® 

Household goods. Furniture, bedding, and other 
household goods not intended for use during the 
journey are generally not regarded as baggage,*® 
unless accepted as such by the carrier.*^ For such 
articles the earner is liable, if at all, only as bailee; 
it is not liable as msurer, and cf»nnot be compelle<J 
to carry them unless proper compensation is ten¬ 
dered-** According to some cases, however, such 


goods may he r^;ardcd as baggage so far as they 
are necessary for the personal use and convemence 
of a passenger and his family on their joumey,*^ 
and ‘a passenger may also carry whatever of such 
goods will be reasonably necessary for immediate 
use on arriving at his destination-** 

Theatrical property. Costumes and paraphernalia 
of a traveling theatneal company are generally not 
regarded as baggage,*® unless there is a general 
custom so to regard it,*® It has been held, how¬ 
ever, that manuscript music of an opera company 
is properly baggage when carried in a trunk checked 
by the company.*^ 

Tools of trade. The tools or utensils used by a 
passenger in his trade or profession, and which 
he usually carries with him in his trunk, have been 
held to be baggage,** such as the tools of a trav- 
elmg jeweler,*® of a mechanic,®® or of a car- 
penter,®^ or the mstruments of a dentist or sur¬ 
geon ®* 


But it lias been beld that certain 
memoranda and papers m the posses- 
mon of an agent for an insurance 
company, which r^ated exclusively 
to the business of the company, were 
not baggage.—^Yazoo, etc., K. Co v 
Georgia Home Ins Co, 37 So. 500, 
85 7, 107 Am SR. 265, 67 Ii-R 

A 646 

31. HL—Davis V. ICicbigan South¬ 
ern. eta. R. Co.. 22 ILL 278. 74 Am. 
D 151—Woods V. Devm, 13 DL 746, 
56 AmD 483. 

10 C J p 1192 note Si- 
Passenger traveling on. bn^i-nc'-* is 
not entitled to recover for two re¬ 
volvers. one hemg all that can prop¬ 
erly he considered as included with- 
m personal baggage.—Chicago, etc., 
R. Co V. Collings, 56 HL 212. 

33. Ark—lattle Roede, etc., R. Co. 
V. Record. 85 SW 421. 74 Ark. 
125, 109 Ajn.S R. 67. 

10 C.J p 1192 note 32. 

BTot comificted wiQi journey 
A gun and gun case taken by a 
passenger on a railroad trip not 
^own to be m any m^TiTier connect¬ 
ed with the purpose and obiect of 
the tnp is not “baggage.”—House v- 
Chicago. etc., R. Co., 142 HW 736. 
32 SD. 209, 138 H.W. 809, 30 SJD. 
321, AniuCas 1915C 1045. 

38. Ark.—City, eta, R Co 
V. McGahey, 38 S.W. 659, 63 Ark. 
344. 58 Am.S.R. Ill, 36 DHA 781 
SD—House V Chic:ago, etc., R. Co., 
138 NW 809, 30 SD 321, Ann Cas. 
1915C 1045, 142 NW 736. 32 S.D 
209. 

36b SJO.—House V- Chicago^ etc„ R. 
Co., supra. 


35. not r^axded as h^gage 

Ga—Georgia R. Co v Johnson, 38 
SB. 954, 113 Ga 589 
Pa.—Bullard v. Delaware, eta, R- Co, 
21 Pa Super. 583. 

10 C J p 1191 note 25 [bj. 
aSu Mo—State v. Missouri Fac. R 
Co. 71 MoApp 385. 

10 C J p 1192 note 36. 

37- Pa—Patterson v. Union Trans¬ 
fer Co, 87 Pa Super. 257. 

10 aj, p 1192 note 38. 

Tlhframed engravings 

One hundred unframed en£rravmgs 
were not wearmg apparel nor arti¬ 
cles necessary and convenient for the 
traveler—Patterson v. Union Trans¬ 
fer Co, 87 Pa.Super. 257. 

33. Iowa.—McElroy v. Iowa Cent. 
R. Co. 110 NW 915, 133 Iowa 544 

30. Ark.—St. XiOuis, eta, R. Co v. 
MUler, 145 SW. 889, 103 Ark. 37. 
39 I..RA,hr.S, 634 

40u Tenn.—Tazoo, etc, R. Co. v. 
Baldwin, 81 SW 599. 113 Tenn 
205. 

10 C J. p 1193 note 44. 

41. U.S.—Mauntz v New York; eta, 
R. Co. CCWis. 23 F 765 
TTan- —TTinisas City, etc, R- Co V 
Momson, 9 P. 225, 34 Kan. 502, 55 
AmJEL 252. 

48. Miss.—Mississippi Cent. R. Co. 

V Kjennedy, 41 671 . 

10 aj p 1193 note 46. 

43: Mil SIS—Connolly v. Warren, 106 
Mass. 146, 8 AmR. 300 
10 CJ p 1193 note 47 
As to passenger traveling by boat or 
vessel see CJS title Shipping S 
196, also 58 C J. p 563 notes 58, 59 
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44b S.D.—House v. Chicago, eta, R. 
Co., 138 NW 809, 30 S D 321 Ann. 
Casl915C 1045. 142 NW. 736, 32 
SJy. 209. 

10 C.J p 1193 note 49. 

45. Or—Oakes v Northern Paa R. 
Co, 26 P. 230. 20 Or 392, 23 Am S. 
R. 126, 12 LRA 318. 

10 C J. p 1193 note 50. 

4& U S —Saunders v. Southern R. 
Co. Tenn-, 128 F. 15, 62 CCA 523. 

47. Tex—^Texas, etc, R Co. r Mor¬ 
rison’s Faust Co., 48 SW 1103. 20 
Tex-CivApp. 144. 

4BL U.S —Hanfiibal & St J R Co. V. 
Swift Mo., 12 Wall 262, 20 LEcL 
423 

Neh—Sutton v. Payne, 196 NW 710, 
111 Neb 455. 

10 C.J. p 1192 note 40. 

BufedLez^s tools have been held not 
to be baggage under the laws of 
Oklahoma.—Choctaw, eta, R Co. v. 
Zwirtz, 73 P- 941. 13 OM. 411 

49. Or—Wells V Great Northern R. 
Co. 114 P 92, 116 P 1070, 59 Or. 
165 34 DRA.NS. 818. 825. 

10 C.J. p 1192 note 41. 

50. Neb—Sutton v. Payne, 196 NW. 
710. Ill Neb 455- 

5L. Tex—^Texas, etc, R Co v. Rus¬ 
sell, ^Civ App, 97 S W. 1090. 

10 CLJ.* p 1192 note 42. 

5ft. U.S—Hannibal & St J R Co. v. 
Swift Mo., 12 WalL 262, 20 DKd. 
423 

Fla.—Brock v. Gal^ 14 Fla 523. 14 
jAlUI-R 356 

10 CL J. p 1192 note 43. 
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§ 861. Merrliandise Other than Person¬ 

al Effects 

a. In general 

b. Salesman's samples 

c- Acceptance with knowledge of char¬ 
acter 

a. In General 

In general articles of merchandise which are not in¬ 
tended for the personal use of the passenger are not 
baggage. 

At common law a carrier is responsible as an 
insurer only for the personal baggage of a pas¬ 
senger, and not for merchandise or other articles 
which properly constitute freight's Articles of 
merchandise which are not for the personal use 
of the traveler on his journey, but which are 
carried for the purpose of sale or trade, are 
not ordinarily included in the term “baggage;”®^ 
the carrier is not obliged to carry them, ex¬ 
cept on the payment of additional compensa¬ 
tion, and in the absence of knowledge thereof 
cannot he held liable for them as for baggage,^® 
even though taken in a trunk, sudi as is usually 
used for holdmg personal effects, or mingled with 


other articles which are properly baggage.®® The 
liability of the carrier in such a case is that of 
a gratuitous bailee, and, m order to recover for 
loss of, or injuiy to, the property carried, gross 
negligence or willful injury must be shown.®"* A 
earner may, however, contract to carry as the bag¬ 
gage of a passenger merchandise which is not 
ordinarily regarded as baggage, and if it does 
so. It is hable as a common earner.®® 

b. Sale<unaTi’s Samples 

Goods carried in a trunk as samples by a salesman 
are not usually regarded as baggage. 

Goods earned by a passenger in his trunk as 
samples, with a view to enablmg him to make sales 
of goods similar to the samples carried, are more 
properly mere merchandise, and are not to be in¬ 
cluded within the term “baggage;”®® the fact that 
they are necessary to the object of the passenger’s 
journey does not affect the rule.®® Furthermore, 
according to some cases, the earner’s liability is 
not affected by proof that it was in the habit of 
carrying trunks known to contain samples used by 
traveling salesmen, where it does not appear that 
it was aware of the character of the trunk’s con¬ 
tents in the particular case in which smt is 


;g;y,—ijandesman-HirsliIieimerCo. 
V. Ijouisville & N. Ry. Co., 19S S. 
W 1050. 1Y8 Ky. 712, L.RA.1918C 
105. 

M. CaL—Klein v. Soutliem Pac. Co., 
218 P- 447. 448, 63 CaI.App. 185. 
quoting Corpus J'luris as authority 
for this rule. 

jjjnn—^Fems v. TWinueapolis & St- 
Ij. Ry Co. 173 17-W- 178. 143 iVTinn. 
90. 

10 C.J- p 1193 note 53. 

A. statute requirmgr a carrier to 
carry a reasonable amount of lug¬ 
gage for each passenger, consisting 
of articles intended for the nse of 
the passenger while traveling, or for 
his personal equipment, does not 
require it to carry merchandise or 
articles intended for business pur¬ 
poses.—Choctaw, etc. R- Co- v. 
Zwirta; 73 P 941. 13 OkL 411 

55. r!ai —Klem v. Southern Pac. Co., 
218 P. 447, 448. 63 CalApp 185 
quoting Corpus arnzis with ap¬ 
proval. 

Fla—Atlantic Coast Line R. Co v. 
Oimpen Bros. Co, 154 So 131, 14 
Fla. 386 

HL—^BCamburg-American Packet Co. 
V- Gattman, 20 N E. 662, 127 IlL 
598. 

Mmn —McQuat v. Cook’s® Taxicab & 
Transfer Co, 176 N.W. 763. 145 
Minn. 210. 

10 C J p 1193 note 53 
Bula in federal courts 

In a case m which an mterstate 


shipment was involved, the court 
said that 'binder the common law, as 
interpreted by the federal courts, a 
common carrier is not liable for the 
loss of merchandise checked as per¬ 
sonal baggage.”—KZaplan v. Director 
General of Railroads, 78 Pa Super. 
195, 199, 

9^udcab 

The driver of a taxicab which is 
licensed to carry passengers and 
their baggage but not to carry mer^ 
ctaandise may refuse to carry meiv 
chandise.—Barr & Shoulberg v Tel-" 
low Taxi Corporation, 265 N.T S. 754, 
148 Misc. 855. affirmed 273 N.TS 
754, 152 Misc. 293. 

mnder a statute providing that 
every company shall che<^ every 
parcel of “baggage” taken for trans¬ 
portation, a company is liable as a 
earner only for what the passenger 
takes with him for his own personal 
use and convenience unless the com¬ 
pany by contract, express or implied 
has accepted other articles as hag- 
gage—^Illinois Cent R Co. v. Mat¬ 
thews, 72 SW. 302, 114 Ky. 973. 24 
KyL. 1766, 102 Am SR. 316, 60 DR 
A. 846 

5& CaL—-Klein v. Southern Pac R 
Co, 218 P. 447 448, 63 Cal App 185. 
quoting Corpus Juris with ap¬ 
proval. 

Fla—Atlantic Coast Line R. Co. v 
Campen Broa Co., 154 So 131, 114 
Fla 386. 

10 C J. p 1193 note 53 
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57- Fla.—Atlantic Coast Line R. Co. 

V Campen Bros Co., supra. 

10 C.J. p 1194 note 54 

5% Mmn —^McEabbin v Great North¬ 
ern R. Co., 80 NW. 1052, 78 Mmn. 
232 

10 CJ. p 1195 note 60 [aj. 

55- Fla—Atlantic Coast Line R Co. 

V Campen Broa Co, 154 So. 131, 
114 Fla. 386. 

10 C.J. p 1194 note 55. 

<‘R9-mpie baggage” 

(1) “Sample baggage,” witbin the 
meaning of a provision of an inter¬ 
state tariff schedule that such bag¬ 
gage is restricted to samples of 
goods, wares, or merchandise to be 
transported for use by a passenger 
in makmg sales or other disposition 
of the goods, wares, or merchandise 
represented, does not include mer¬ 
chandise which IS not representative 
of other merchandise to be sold but 
which IS in fact stock in trade which 
IS to be offered for sale—Araje v. 
Pennsylvania R Co, 167 N E 497, 
251 NT 354, affirming 231 NTS. 
245, 225 AppDiv 73, reversmg 223 
N.TS 542, 130 Misc. 29 

(2) Apparently a like conclusion 
has been rea<died in a case In which 
the various tariff provisions were not 
set out m the opinion —Klein v. 
Southern Pac R. Co., 218 P. 447. 63 
CalApp. 185. 

GO. Iowa.—McElroy v. Iowa Cent. 

R Co., 110 N.W 915, 133 Iowa 544. 
10 C J p 1194 note 55. 
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brought,®^ at least in the absence of any proof of 
a custom to transport the trunks as baggage with¬ 
out being mformed of the character of their con- 
tents.®^ Where, however, by general custom a ear¬ 
ner transports trunks cont^irung samples as the 
personal baggage of salesmen^ it is liable as a 
common carrier, in the same Tnanner and to the 
same extent as for personal baggage,®® and, m 
accordance with the general rule stated below in 
subdivision c of this section, where the carrier 
accepts such samples as baggage with knowledge 
that they are offered for transportation as bag¬ 
gage, it thereby waives any objection on that 
ground, and its liability therefor is the same as 
that with reference to baggage in general®^ It 
has been held, however, that, where the carrier 
charges and receives extra compensation for the 
transportation of such articles, it is liable for their 
loss, not on its contract for the transportation of 
the passenger and his personal baggage, but on 
its contract to cany the same as freight.®® 

A state railroad commission, when duly author¬ 
ized by statute, may make a vahd regulation that 
‘‘baggage” shall include salesmen’s samples for 
transportation between points within the state.®® 

c. Acceptance with Knowledge of Character 

Where a carrier accepts as baggage articles or items 
of merchandise not usually regarded as baggage, with 
knowledge of their character and of the fact that they 
are offered for transportation as baggage, its liability 
as to such articles or items is the same as its liability 
as to baggage in general. 

In general, where a carrier accepts as baggage 


articles or items of merchandise which are not 
properly baggage, with knowledge of their char¬ 
acter and of the fact that they are olfered for 
transportation as baggage, it thereby waives any 
objection on that ground, and its liability therefor 
is the same as that with reference to baggage in 
general,®^ as, for example, where the earner ac¬ 
cepts a trunk contaming a salesman's samples, con¬ 
sidered above in subdivision b of this section- If 
the carrier has any reasonable groimds for re¬ 
fusing to carry particular property of a passen¬ 
ger tendered as baggage, it must insist on them 
at the time sudi property is offered if it desires 
to avoid liabihty therefor; it cannot, after it has 
accepted the property and undertaken to carry it, 
insist that it might have refused to carry it, and 
is therefore not hable.®* The mere fact, however, 
that passengers have been permitted to take vfith 
them packages of merrbandise over a carrier’s 
railroad, without objection, does not prove an agree¬ 
ment that any particular package is to be regarded 
as baggage or that it is transported at the risk 
of the carrier.®® 

Authority of agents. The general rule is, where 
there is any question as to the real character of 
the property offered as baggage, that the regular 
agent of the carrier, the baggage-master, has im¬ 
plied authority to accept or reject such property 
as baggage, and his determination is binding on 
the carrier,^® unless the passenger has notice of 
a limitation on the baggage-master’s authority in 
this respecL^i It has been held that the carrier 
is bound by the act of its baggage-master in 


61. —Allinsr V- Boston, etc., R -1 

Co., 126 121. 30 AmR. 667. 

Minn—McKibbm ▼. Oreat Northern 
R. Co, 80 NW. 1052, 78 Mmn 232 
10 aJ p 1194 note 56- 

62. Minn.—McKabbin v Great North¬ 
ern R Co. supra. 

63. Ky.—liande^^nvi-Hirshheimer Co. 

V. Louisville & N. Ry Co., 199 £L 

W. 1050, 178 Ky. 712, LuRJL1918G 
105. 

66. Fla.—Atlantic Coast Line R. Co. 
V Campen Bros. Co., 154 So. 131, 
114 Pla. 386 

Ky - T .ami A«aTnaTt-TTn* RTiliftiiTiAy Qo V 

Louisville & N. R. Co, 199 SW. 
1050. 178 Ky 712, LRA.1918C 105 
W.Va —Schuster v. Norfolk & W. Ry. 
Co., 102 S.SL 476, 477, 85 W.Va. 658, 
citing Corpus JUzls as to thiss 
statement. 

10 C J. p 1194 note 57. 

'RVlee for lure when acc^ted with- 
ont isunixy 

Where a railroad company accepted 
trunks oontaintTi^ samples, its 

agent demanded and received a smnstii 
sum on account of excess weight, 

ISCJS.—106 


but made no request for mformation 
as to the contents, the company was 
liable as a bailee for hire—Tamann 
V. Pennsylvania Co, 53 Pa.Super. 83, 
affirmed 90 A. 433, 244 Pa. 100 
Sufficiency of knowledge or notice 
m general see Infra subdivision c 
of this section. 

66 - NT—Trimble v. New Tork 
Cent., etc., R. Co.. 56 NB. 532. 162 
N.T. 84, 48 LRA 115, affirming 
57 NTS 437, 39 Applhv. 403 
10 C.J p 1195 note 58. 

66 l Tex.—Texas & N. O. R. Co. v. 
Levy, CivApp, 199 SW. 513 

67. Fla.—Atlantic Coast Lme R. Co 
V. Campen Bros. Co, 154 So. 131, 
114 Fla. 386 

MiTiTi-—Ferns v. Mimieapolis & St. I 4 . 
Ry Co. 173 N.W. 178, 143 Minn 
90, citing Ctoxpus Jlizis with ap¬ 
proval 

10 CM. p 1194 note 57, p 1195 note 60 

68 . U.S —TTanmbal, etc., R Co V 
Swift, Mo. 12 Wall. 262, 20 LBd. 
423 

1681 


Mass.—Commonwealth v. Connecticut 
River R. Co., 15 Gray 447. 

10 C J. p 1195 note 60. 

6a. NHt—S mith V Boston, etc., R. 
Co. 44 N.H. 325 

TO. Ark.—St. XiOiils Southwestern R. 
Co. V- Berry, 30 SW 764, 60 Ark. 
433. 46 Am,SR. 212. 28 L.R.A 601. 
10 CJ. p 1195 note 62, p 1194 note 
57 [aJ. 

Aec^tv*eo hy agent with knowledge 
of nature of articles 
Aside from schedules of rates pro¬ 
vided for m Gen.L. 5281, a carrier 
was bound by the act of an agent in 
knowingly acceptmg trunks contain¬ 
ing mercdiandise for transportation 
as bakgage and placing them m the 
waitmg room for the night with the 
expressed mtent of checking thf^m m 
the morning, such goods bemg burn¬ 
ed during the night.—Simpson v. 
Central Vermont Ry Co, 115 A. 299, 
•95 Vt 388 

71- Iowa.—Bergstrom v. Chicago, 
i etc., R. Co.. Ill NW. 818. 134 Iowa 
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checking as personal baggage goods whidi are or¬ 
dinarily not regarded as personal baggage, with 
knowledge of^ the facts, where the passenger is 
ignorant of any limitation on the baggage-master’s 
authority in this regard.^^ There is authority for 
the view, however, that the fact that a baggage- 
master checks merchandise as personal baggage, 
with knowledge of the facts, does not shoiv that 
the carrier agrees to transport the merchandise 
or to become liable therefor as a common carrier 
where there is no showing that the baggage-master 
has authority to receive freight on a passenger 
train or to bind the carrier to cany merchandise 
on a passenger train.^3 

Sufficiency of knowledge or notice. In order to 
diarge a carrier with liability for merchandise car¬ 
ried as baggage, the general rule is that there must 
be actual knowledge on the part of the earner or 
its agents of the true character of the goods of¬ 
fered as baggage.^^ The carrier is not bound to 
mquire as to the nature of the property, but is 
entitled to assume that it consists of only sudi 
things as are properly baggageJ® According to 
some cases, however, it is not necessary that the 
carrier be expressly notified that the articles are 
merchandise, or other than personal baggage, and 
it is sufficient if the agent has notice or knowledge 
sufficient to put him on inquiryWhile, accord¬ 
ing to some cases, the carrier is liable where the 
outward appearance of the box or trunk is such 
as to mdicate the character of its contents,^^ the 
mere appearance of the trunk or other receptacle 
offered to be checked as one ordinarily in use for 


carrying merchandise or samples usually will not 
in itself charge the carrier with knowledge that it 
does contain merchandise or other than personal 
baggage.*^* 

The fact that other agents of the carrier at 
other times and places have received and checked 
merchandise as baggage with knowledge of its true 
character will not operate as notice to the carrier 
of Its character with respect to a trip in connection 
w'ith which a claim is made,^® and knowledge of 
the agent who checks the alleged baggage is not 
knowledge of the carrier where the agent acquires 
such knowledge while engaged in the transaction of 
his personal affairs.®® The fact, however, that the 
earner’s agent is also the agent of another does 
not prevent attributing to the earner the agent’s 
knowledge of the nature of the articles involved, 
where in the transaction in which the agent’s 
knowledge is acquired he acts for both his prin¬ 
cipals, and there is authority for the view that, 
where it clearly appears that information obtained 
by the carrier's agent outside his employment is 
actually in his mind when he acts for the carrier, 
such information will be imputed to, and will bind, 
the carrier, unless such information is obtained 
under drcumstanccs that will make it the legal duty 
of the agent not to communicate it to die car- 
ner.®t 

The mere payment of overweight charges on 
baggage does not of itself constitute notice that 
the trunk or other receptacle contains merchandise 
or articles other than ordinary baggage.®® 


223. 10 UILA,N.S.. 1119. 13 Axm.] 
Cas. 239. 

10 C J. p 1196 note 63. 

7!2. Iowa.—Bergstrom v. Chicago, i 
etc. IL Co., supra. 

10 CJ. V 1105 note 62 [a] (1). 

73. Mass.—Blnmantle V- ]^tchhurg 
R. Co., 127 Mass. 322, 34 Am-R. 
376. 

74. TJ.S—Humphreys v. Perry. HL, 
13 S.Ct. 711, 148 US 627. 37 I*Ed. 
587, reversing. C.C. Central Trust 
Co of Hew fork v Wabash, St. Li. 
& P. Ry. Co.. 39 P. 417. 

10 C-r. p 1196 note 64. 

75. Ohio.—Toledo, etc., R. Co. v. 
Bowler, etc. Co., 58 N.EL 813. 63 
Ohio St. 274. 

10 C.J. p 1196 note 65. 

7& Mich.—l>alirooge v. Pere Mar¬ 
quette R. Co.. 108 H.W. 283, 144 
Mich. 544—Amory v. Wabash R 
Co.. 90 N-W. 23. 130 Mich. 404. 

77. Ark—City, etc., R. Co. 
V. McGahey. 38 S.W. 659. 63 Ark. 
344, 58 Ain.S.H. 111. 36 a 781. 
10 GLJ. p 1196 note 68. 


78L Kiy.—Ijandasmaji-Hirshhcamer 

Go. V. Liouisville & N. R. Co., 199 
S.W. 1050, 178 Ky. 712, 1 jlRA.1918C 
105. 

10 GLJ. p 1196 note 67. 

5s«tiA«ma.'n’s trunk or case 

(1) A railroad company is not 
bound to take notice of the nature 
and contents of a trunk tendered for 
transportation as baggage merely be¬ 
cause the trunk baj; the appearance 
of being a trunk used to carry drum¬ 
mers* samples.—Hiandesman-Hirsh- 
heimer Co v. Louisville & H. R. Co., 
199 SW. 1050. 178 Ky. 712, T^R A. 
191SC 105. 

(2) That certain cases were called 
"sample cases** is not conclusive 
proof that the earner knew that they 
contained merchandise.—Rossier v. 
Wabash R. Go., 91 S.W 1018, 115 Mo. 
App. 515. 

79. Me.—Blumenthal v. MsiiTie Cent. 
R. Co. 11 A. 605, 79 Me. 550. 

80l Ala—Central of Georgia R. Co. 

V. Joseph,. 28 So. 35, 125 Ala. 313. 

10 aj. p 1195 note 62 [c]. 
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aL Vt-—Simpson v. Central Ver¬ 
mont Ry Co., 115 A. 299. 95 Vt. 
388. 

Agent fox company and fox 

laUxoad company 

Where station agent went to plain¬ 
tiffs tent at fairgrounds with an ex¬ 
press p“cir»ce as agent of an ex¬ 
press company, hut at the very time 
he delivered the package made sug¬ 
gestions about getting tnmks to the 
station, at which time he acquired 
knowledge that the trunks would 
contain merchandise, which he after¬ 
ward accepted as baggage, the view 
was taken that the agent acquired 
such knowledge while actmg withm 
the scope of his employment as de¬ 
fendant railroad company's agent.—• 
Sunpson v. Central Vermont Ry. Co.. 
115 A. 299, 95 Vt. 388. 

82. Ky.—^Illinois Cent. R. Co. v. Mat¬ 
thews, 72 SW. 302, 114 Ey 973, 
24 Ky.l4. 1766, 102 Am.S.R. 316, 60 
L.RA 846. 

10 QJ. p 1196 note 69. 
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Connecting carrier. Knowledge of the initial 
earner is not sufficient to hind a connectiiig car¬ 
rier, unless the agents of the former have authority 
to dieck merchandise so as to bind the latter.^^ 
It has been held that, where a passenger buys a 
through ticket over ctmnectmg roads from the 
agent of the imtial earner, and informs the initial 
cameras baggage agent that one of the passen¬ 
ger's trunks contains merrhjindise, and the trunk is 
accepted as baggs^e with such notice, the passen¬ 
ger is entitled to recover for the loss thereof from 
the connecting earner, even though it is not per¬ 
sonal baggage.*^ 

§ 862. Duty of Carrier to Receive and Trans¬ 
port Baggage 

In general a common carrier has the duty to trans¬ 
port personal baggage of passengers as an incident to 
the contract of carriage, subject to reasonable and valid 
limitations as to weight and value. 

A common earner has the duty to receive and 
transport personal baggage of passengers,^® and 
the contract or duty to carry baggage is an mcident 
to the contract to carry the passenger ,8® the trans¬ 
portation of a reasonable amount of baggage as an 
incident to the passenger’s contract for transporta¬ 
tion is a part of the contract to the same extent 
as is the transportation of the persoru®^ Although 
it was at one time considered that a carrier of 
passengers could not be made liable as a common 


carrier for the baggage of its passengers unless 
a distinct pnee was paid for its carriage,®® the rule 
is now well settled that it is impliedly a part of 
the contract between the carrier and the passenger 
that the former will cany for the latter his per¬ 
sonal baggage, imder reasonable limitations as to 
weight and value, without additional charge, as 
the price paid for the ticket or for transportation 
embraces compensation for the carriage of the 
baggage, and no special consideration may be de¬ 
manded by the carrier or need be paid;®® and 
m some jurisdictions this duty is prescribed and 
r^ulated by statute.®® This is a public duty, it is 
not granted as a favor, but may he demanded as 
a nght,®^ except that, as this duty grows out of 
the contract of transportation, it does not in gen¬ 
eral arise until the person tendering the baggage 
has procured the right of transportation as a pas¬ 
senger.®® The acceptance of free baggage or the 
checking of baggage as such implies that there 
is a passenger who intends to pursue the baggage 
on the tram and claim it at destination.®® 

It is the duty of the carrier to receive and 
transport extra baggage for which an additional 
charge is paid.®^ 

A passenger has the right to retain in his pos¬ 
session and under his control, and to have carried 
as a part of the transaction, a reasonable amount 
of personal baggage appropriate to the journey.®® 


S3. Ohio.—Toledo, etc., Kv Co v. 
Bowler, eta« Co.. 5S NJS. 813, 63 
Ohio St 271. 

10 C J. p 1196 note 70. 

Ala.—Southern R. Co v. Foster, 
60 So. 993, 7 A1» App 487. 

85b FLa.—State v. Jafdcsonville Ter- 
mmal Co, 106 So. 576, 90 Fla. 721. 
10 C J. p 1196 note 73. 

On. emnizsioB. tzain. 

Where a passeng^er tahes pa«''-*ge 
on an excursion train, he has the 
Tight to assume that his baggage will 
he under the care of the railroad's 
haggage-master, unless he knows 
that the passengers are to furnish a 
haggage-master of their own — 
Bumes v Chicago, etc.. R. Co. 128 
S.W- 236, 144 M:o.App 71. 

88L Ark—Bush v Beauchamp. 201 
S.W 828, 132 Ark. 582. 

Fla.—Atlantic Coast I^ine R Co v 
Campen Bros. Co, 154 So. 131, 114 
Fla. 386. 

Idaho—Smallwood v. Jeter, 244 P 
149, 42 Idaho 169, citing Cozpns 
Jhxis with approval. 

'MriTin.—MoQuat v Cook's Taxicab & 
Transfer Co, 176 N.W. 763, 145 
Mmn- 210 

10 CJ. p 1196 note 73, p 1197 note 
76. 


SSr. Ky.—^Tjandesmsm-HiTslihelmer Co. 
V Louisville & K. R. Co., 199 SW 
1050. 178 Ky. 712, LlRA. 1918C 105 
‘‘Free haggage” 

A reasonable amount of baggage 
transported as an mcident to the 
passenger's contract for transporta¬ 
tion IS sometimes mcorreclly refer¬ 
red to as "flree baggage."—^Landes- 
man-Hirshheimer Co v Louisville & 
N R. Co, 199 S.W, 1050, 178 Bjr. 712, 
L.R.A.1918C 105. 

flOL Ill—Rice V. lUmois Cmit. R Co, 
22 ULApp. 643 

89. Wash—Boxley v. Cochrane. 226 
P. 1015. 130 Wash. 323, citing Coz- 
pns Jims with approval 
10 aj p 1196 note 73 
Fma’^ihing car for baggage 
A local station agent has no pow¬ 
er as a matter of law to contract to 
furnish the proprietor of a theatri¬ 
cal troupe a baggagre car at each 
week-end for an mdefimte penod and 
at other stations—-HewbeiTy v- Sea¬ 
board Air Line R. Co, 76 SE5. 238, 
160 N C 156. 

90k Ark,—St. Louis, etc., R. Co v 
DeWitt, 171 SW. 906, 115 Ark 578 
OkL—Choctaw, etc., R Co.'v. Zwirtz, 
73 P 941, 13 Okl. 41L 
10 C J p 1197 note 74. 
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91- Ga.—-Hart v. Atlanta Terminiil 
Co, 58 S.E!. 452, 128 Ga. 754, 767 
Ga.—Atlanta Terminal Co. v 
Amencan Baggage, etc., Co, 54 S. 
E. 711, 125 Ga. 677. 

110 aj p 1197 note 76. 

The payznmit of the passmigex’s 
fare is usually a necessary prere- 
QUisite to the binding of the earner 
to liability for the transportation of 
the passenger's baggage.—St Louis, 
etc., R. Co V. De Witt. 171 SW 906, 
115 Ark. 678. 

9®- Fla.—Atlantic Coast Lme R. Co 
V. Campen Bros. Co, 154 So. 131. 
114 Fla. 386. 

N-Y—Glasco v. Kew York Cent. 
R Co, 36 Barb. 557. 

Extra baggage m general see infra § 
865 

95- KT-Y—Hiasbrouck v- Kew York 
Cent., etc., R. Co., 95 ]VE 808. 202 
N.Y. 363, 35 LRA..NS, 537, Ann. 
Oasl912i:> 1150. affirming 123 WTY. 
S 123, 137 App I>iv 532, affirming 
118 KYS 735. 64 Misc. 478. 

10 C J. p 1201 note 35 
Groceries 

A ticket entitling one to "personal 
passage” does not entitle him to car¬ 
ry packages of groceries for the use 
of his fn-miiy.—Bullodl£ v. Delaware. 



§ 862 


CABBIEBS 


13 aj.s. 


Illegal shipment. A carrier may properly re¬ 
fuse to transport into another state a trunk offered 
by a passenger as his personal baggage and ac¬ 
cepted and chedced as such, where the carrier sub¬ 
sequently discovers that the trunk contains intoxi- 
catmg hquors and the shipment of such liquors into 
another state would constitute a violation of a 
federal statute.®® 

Facilities; regulation and discrimination. It is 
the duty of a carrier to provide a place, and suita¬ 
ble and convenient facilities, for the reception, de¬ 
posit, and keeping of baggage of prospective and 
incOTning passengers, and sudi facihties must be 
furnished without discrimiTiation to all alike who 
desire to avail themselves thereof.®^ 

Rules and regulations prescribing the duties of 
earners by bus as to transporting baggage of pas¬ 
sengers between points within the state, made by 
a state corntnission in accordance with authority 
duly conferred by statute, are binding on such 
carriers.®® In some junsdictions the authority of 
a state regulatory body to make rules and regula¬ 
tions affectmg the activities of a terminal company 
which represents or acts for carriers in receiving 
and handling baggage includes authority to make 
just and reasonable regulations respecting the re¬ 
ceipt, handling, and safe-keeping of baggage and 
to prevent unjust discrimination in this regard.®® 

In granting a certain amount of free baggage, 
the carrier may make reasonable rules and regula¬ 


tions with reference thereto provided they do not 
conflict with the duty of the carrier to the pub¬ 
lic in relation to baggage.^ So the right of a 
passenger to take property with him into cars or 
other vehicles of conveyance is subject to reason¬ 
able regulation, not only as to what may be thus 
taken,® but also as to how far the carrier will be 
hable for articles retained by the passenger under 
his control, as shown infra § 869. While the view 
has been expressed that a rule of a carrier that 
a person intending to become a passenger shall 
purchase a ticket or pay fare before the company 
receives and becomes liable for bis baggage is a 
reasonable regulation,® according to some cases, 
a rule that baggage shall not be received mto 
the baggage room until a ticket shall have been 
procured is unreasonable.^ 

§ 863. * Checking Baggage 

The duty of a carrier to carry baggage may Involve 
the duty to check such baggage to any destination on 
its line or to a point on a connecting line to which it 
sells a ticket. It is the duty of a carrier to avoid unjust 
and arbitrary discriminations among passengers in re¬ 
spect of checking baggage. 

The general duly of a carrier to carry the bag¬ 
gage of its passengers requires that it shall check 
such baggage to any destination on its line,® or 
to a point on a connectmg line to which it sells 
a ticket;® and it cannot refuse to check to certain 
stations on its Ime merely to avoid the transfer 
of passengers and their baggage to rival lines.^ 


L. & W. R. Co.. 36 A. 773. 60 N J.ljaw 
24. 37 T. n A- 417. 

96L Mo.—Shannon v. Hines. 226 S.W. 
283. 205 MoA.pp. 629. 

TDTti-mav'lreA txmOES 

Where the tnmk d^vered to the 
earner was not labeled to show the 
oonsignae or that it contained intoxi- 
catingr liquors, the earner, on dis- 
covenniT that it contained intoxicat¬ 
ing: hquors. could refuse to transport 
it to another state, in view of the 
fact that a violation of n.S.Cr. 
Code S 240 would have resulted. A 
like rule would apply if the place in 
another state to which the trunk was 
to be shipped was in dry territory, in 
view of the federal statute as to 
i^pments of intoxicating: hquors in¬ 
to dry terntory,—Shsmiion v. Hines, 
226 S.W. 283. 205 Mo.App. 629. 

97. FUl—S tate v. Jacksonville Teiv 
mmal Co.. 106 So. 576, 584. 90 Fla. 
721. citing: Corpus Juris with ap¬ 
pro vaL 

Ga—Hart v. Atlanta Terminal Co., 
58 SJE. 452. 128 Ga. 754, 767. 

10 C.J- p 1197 notes 78, 79. 

98. N.C.—Enight v. Carohna Coach 
Co, 159 S.EL 311. 201 JST.C. 261. 


Momber of pieces, weiglit, and value 
A rule of the corporation commis¬ 
sion as to the number of pieces, 
weight, and value of hand hagg:age to 
he carried by earners by bus, adopt¬ 
ed pursuant to the authority con¬ 
ferred by PubJLi.1927 c 136 was valid 
and binding on such carriers.— 
Knight V. Carolina Coach Co.. 159 
SE 311, 201 N.a 261. 

99- Fla.—State v. Jacksonville Tei^ 
minal Co, 117 So 869, 96 Fla. 
295, 59 AJUJEL 324r—State v. Jack¬ 
sonville Terminal Co, 106 So. 576. 
90 Fla. 721. 

1. Fla—Atlantic Coast liine R. Co. 
V. Campen Bros. Co.. 154 So. 131, 
114 Fla. 386. 

2. N.J—Runyan v. Central R. Co., 
41 A. 367. 61 HJLaw 537, 68 Am 
SR. 711. 43 LHJL 284, 44 A. 985, 
64 N.JIiaw 67. 48 L..RA- 744. 

10 C.J. p 1201 note 36. 

3. Ind.—-liake Shore & M. S. R. Co. 
V. Foster, 4 HE. 20. 104 Ind. 293, 
54 AmlL 319. 

4b. Ga.—Hart v. Atlantic Terminal 
Co.. 58 SE 452. 128 Ga. 754. 

TVTis-s.-—Coffee V- Liouisville^ etc., R. 
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Co., 25 So 157. 76 Miss. 569. 71 
Am.S.R 535. 45 H.RA, 112. 

5* Pu —Pittsburgh, etc, R. Co, v. 
Lyon, 16 A. 607, 123 Pa. 140, 10 Am. 
SR. 517, 2 A 489* 

In Florida thmre is no statute de¬ 
fining as a duty the checking of bag^ 
gage to destination by common car¬ 
riers —State V. Jacksonville Terminal 
Co. 106 So. 576. 90 Fla. 721. 

fi. Wash.—Goznm v. Oregon R., etc., 
Co. 101 P. 361, 52 Wash. 685. 25 
LRA,lirS.. 637. 

10 OJ. p 1197 note 82. 

Antiinrity of agent 
The act of an agent of a connect¬ 
ing carrier m issuing through hag-' 
gage checks on the purchase of a 
ticket on his own line, and the pas¬ 
senger's agreement to purchase a 
ticket to complete the journey, is 
withm the apparent scope of his an- 
thoTity and binding on both carriers. 
—St. Liouis, etc., R. Co v. HeWitt, 
171 SW- 906, 116 Ark. 578. 

7- Pa—Pittsburgh, etc.. R. Co. v. 
Lyon, 16 A. 607. 123 Pa 140. 10 
Am.S.R. 517, 2 LRA. 489. 

10 C.J. p 1198 note 83. 
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A commoii carrier is not obliged, however, to ac¬ 
cept any transfer agents rlaim or identification 
check as the basis for the issuance by the carrier 
of a baggage check to destination, in the absence 
of any vahd and controlling law or r^^lation so 
requiring-* 

Penalty far refusal to check. Valid statutory 
provisions imposing a penalty on a carrier for re¬ 
fusing to check baggage or to give a check are 
given cifect in accordance with the terms of sudi 
provisions duly construed,® but it has been held 
that sudi a statute is to be strictly construed and 
that the carrier wiU not be held liable where the 
case does not fall within the provisions of the 
statute as so construed.^® Whether such a pen¬ 
alty is in the nature of liquidated datnages must 
depend on the intent of the legislature as appearing 
m die statate.li 

Rules and regulation; discnmination, A rail¬ 
road company receiving baggage for interstate 
transportation is not required to give any other 
receipt than the customary baggage check, under 
die Interstate Commerce Act which requires a 
railroad company which receives property for trans- 
portadon in interstate commerce to issue a receipt 
or bill of ladmg therefor l* 

It is the duty of a cominon carrier to check 
baggage without unjust discrimiTiations that affect 


passengers,!® and in some jurisdictions at least a 
termiftal company which represents or acts for 
carriers m receiving, handling, and chedang bag¬ 
gage may not arbitrarily subject one dass of pas¬ 
sengers to mconvenience in the matter of identi¬ 
fication of baggage for the purpose of checking, 
from which sudi company saves another class 
of passengers-i^ Whether or not there is an un¬ 
just discriTmfifltion in a particular case depends on 
the facts and on the controlling constitutional and 
statutory provisions and principles of law, and a 
detenninJ*tion as to whether a particular practice of 
a carrier is an unjust discrimitiation involves a 
consideration of the rights of the carrier together 
with other facts and circumstances affectmg the 
matter-15 An unjust discrimiTiation by a common 
carrier m checkmg passengers* baggage may be 
remedied pursuant to constitutional and statutory 
provisions, even though the principles of the com¬ 
mon law do not forbid such discnTnination.i® 

In some jurisdictions the authority of a state 
regulatory body to make rules and regulations af¬ 
fectmg the activities of a terminal company which 
represents or acts for earners in receiving, han- 
dhng, and checking baggage indudes authonty to 
make just and reasonable regulations respectmg 
the checking of baggage, and to prevent unjust 
and arbitrary disermunation in that regard-l^ A 
reg^ation which purports to prevent discnmina- 


8- FIa.—S tate v. Jacksonville Ter¬ 
minal Co. 106 So. 576, 90 Fla. 721 

9. Mass.—Commonwealtii v. Connec- 
ticat Kiver K Co, 15 Gray 447. 
S.G.—SuUivan v Sonthem R. Co. 

J54 SB 586, 74 SC 377 
10 aj p 1198 note 85. 
of Bfeatate 

A statutory requirement that a 
railroad company shall not coUect 
toll or fare from a passeng^er when 
It fails, neglects^ or refuses to de¬ 
liver the passenger a check for his 
baggage is valid and binding on such 
comiiany as a part of the penalty for 
its failure and neglect to comply 
with the statute, and is in no sense a 
taking of property without due 
process of law within the inhibition 
of the Bburteenth Amendment to the 
constitution of the XJmted States.— 
Taxr V. Oregon Short Liine K. Co, 
93 P. 957, 14 Idaho 192, 125 Am.SIL 
151. 

IOl Mo—M itchell v. KansJ»s City, 
etc, R. Co-, 90 S.W. 1164, 116 Mo 
App. 116. 

10 aj. p 1198 note 86. 

U- Va.—-Norfolk, etc., R. Co v Ir¬ 
vine, 6 S EL 532, 84 Va. 553 

:3Sm 1T.S.—Boston, etc, R. Co v 
Hooker, 34 S Ct. 526 233 U S. 97, 68 
l.Ed. 868. IjRA 1915B 450. Ann 


Cas 19151) 593, reversing 95 N BS- 
945. 209 Mass 59S, AiinCaBl912B 
669 

Neb.—Bobidoux v. Chicago & N. W. 
R. Co, 204 NW 870. 113 Neb. 682, i 
41A.1<R 446. 

13. Flau —State v Jacksonville Tei^ 
minal Co, 106 So 576. 90 Fla. 721 
SEpecaal co7>ce«sioais to transfer 
ageats 

In a case in which there was in¬ 
volved a question as to discrimina¬ 
tion m acceptmg. for the purpose of 
checking baggage, the claim checks 
of a transfer agent which brought 
baggage to a raOroad station, the 
view was expressed that, while spe¬ 
cial concessions may be made to 
transfer agents by common earners 
!m some cases, the pnvileges so con¬ 
ferred may not be exercised so as to 
c^nsn unjust discriminations affect¬ 
mg passengers—State v. Jackson¬ 
ville Ternmnsii Oo, 106 So. 676, 90 
Fla. 721. 

14L Fla.—State v. Jacksonville Teiv 
mmal Co, 117 So 869, 96 Fla. 295 
59 AAjR. 324. 

IS. Fla.—State v. Jacksonville Ter- 
minsLl Co, 106 So. 676, 90 Fla 721 
Fraefcice not unjust difonTniiia.tioiL 
Requirement of railroad terminal 
company that passengers identify, 
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for the purpose of cdiecking; baggage 
transported to station by passengers' 
transfer agents who had not assumed 
obligation to indetnTufy ternmn"! 
company was not an unjust dis- 
crunmation, notwithstanding the ter- 
nunal company accepted for the pur¬ 
pose of identification the claim chec k 
of a transfer company which had 
given to the terminel company a 
bond to indeTTiTiify the latter, if the 
terminal company did not unlawfully 
or unjustly discrimmate m taking 
mdeirmification from responsible 
transfer agents.—State v Jackson¬ 
ville Terminsil Co-, 106 So. 576, 90 
Fla. 721. 

lei Fla.—State v. Jacksonville Tei^ 
minaJ Co, 106 So. 576. 90 Fla. 721. 

17- Fla—State v. Jax^onville Ter- 
Tmnal Co., 106 So. 576, 90 Fla 721. 
Ga—Atlanta Terminal Co. v, Georgia 
Public Service Commi^^sion, 137 S 
B 556, 163 Ga. 897. 

B^rolatUm. of right of terminal com- 
pany to protect itself 
The exercise of the right of a ter¬ 
minal company to protect itself 
agaonst the delicts of irresponsible 
transfer companies or persons who 
deliver Jbo the termmni company the 
baggage of prospective passengers 
[may reasonably be regulated by due 
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tion must, however, be reasonable, and a reg^ula- 
tion which is manifestly and materially out of 
proportion to the benefit of mere convenience to 
accrue to certain passengers by the imposition of 
added risk on the terminal company is unrea¬ 
sonable and is not binding on such company, as, 
for example, a regulation by the state regulatory 
body which requires the terminal company to ac¬ 
cept the claim diecks of any transfer agent bring¬ 
ing baggage to the station, in lieu of actual iden¬ 
tification of the baggage, for the purpose of check¬ 
ing, without regard to the reliability of the trans¬ 
fer agent or of the latter's assuming an obliga¬ 
tion to indemnify the terminal company for loss 
or damage due to the acts or defaults of the trans¬ 
fer agent.^^ It has been held, however, that a 
state regulatory body, acting pursuant to authority 
duly conferred by statute, may require a tcnnmal 
company to accept, for purposes of checking, the 
claim checks of any transfer agent who furnishes a 
proper and sufficient bond to indemnify the ter¬ 
minal company against loss or damage-i^^ A reg¬ 
ulation of this type has been construed as one 
which creates, and imposes on the terminal carrier, 
a duty, and not one which purports to deal with, 
or undertakes to prevent, an unjust discrimina- 
tion.2® In some jurisdictions, however, an order 
of the state regulatory body in respect of the 


handling and checking of baggage after it has been 
delivered to a terminal company must be predicated 
on an unjust discrimination-®^ 

A regulation that baggage shall not be checked 
until a ticket has been procured is a reasonable 
one,®® as is also a rule requiring the ticket to be 
exhibited to the proper agent before such dieddng 
is done.®® A earner may in general prescribe the 
conditions on which it will check property as to 
which special care in handling is required-®^ 

§ 864. - Charges and Liens on Baggage 

A earner has a lien on the baggage of a passenger 
for the charge for transportation of the passenger and 
baggage. 

A carrier has a lien on the baggage of a pas¬ 
senger for the entire charge for transportation of 
the passenger and baggage, and it is immaterial 
whether the baggage has been checked, if it is 
still in the possession of the carrier when it seeks 
to enforce its hen,®* unless the carrier is estopped 
to assert the lien.®® While thus retaining baggage 
under a lien, the carrier is liable therefor as 
bailee.®^ It has been held, however, that a earner 
has no hen on a passenger's baggage for the fare 
of a miuor duld of such passenger, accompanying 
the passenger, which the passenger refuses to pay.®* 

The mere facts that a rule of the carrier re¬ 


process of law, particalarly as it af¬ 
fects tbe duties of the temnirMii com¬ 
pany to its traveling patrons.—State 
V. Jacksonville Terminal CSo., 106 So. 
576. 90 Fla. 721. 

l^ieo]Lveni«"ce in f fienti^yiag* baggage 
The state railroad commission may, 
hy reasonable resrnlation, prevent a 
terminal company from arbitrarily 
subjecting one of passengers to 

inoonvenience in the matter of iden- 
tiUcation of baggage for the purpose 
of from which such com¬ 

pany saves another clan'* of passen¬ 
gers.—State V. Jacksonville Temunal 
Co., 117 So. 869, 96 Fla. 295, 59 A T.R. 

324. 

' - 

ISL Fla.—State v. Jacksonville Ter¬ 
minal Co., 106 So. 576. 90 Fla. 721. 
Biglit of warpany to protect 

The right of a termina.1 company 
to protect its^f against the delicts 
of irresponsible transfer companies 
or persons who deliver to the tei> 
mmai company the baggage of pros¬ 
pective passengers cannot lawfully 
he wholly denied.—State v, Jackson¬ 
ville Terrnmai Co., 106 So. 576, 90 
Fla. 721. 

la. Ga.—Atlanta Terminal Co. v. 
Georgia Public Service Commis¬ 
sion, 137 SF. 556, 163 Ga. 397. 

A vetmting diSC^ml’nji.tlOlL 

Where the terminal company has I 


an agreement by which it accepts, 
for the purpose of checking baggage, 
the claim checks issued by a parbeu- 
lar transfer agent who has furnished 
a bond to the terminal company to 
indemnify the latter from loss or 
damage for baggrage handled by such 
transfer agent, the state regulatory 
body, acting pursuant to authority 
duly conferred by statute, may re¬ 
quire the terminal company to ac¬ 
cept the claim checks of all transfer 
agents who furnish a like bond.— 
kState V- Jacksonville Terminal Co, 

1117 So. 869, 96 Fla. 295, 59 A l,.TC 324. 
Effect of consiUul'o^s^i provision 
specaflcally confezzing power on 
general assmiiiiy 

An order of the public service com¬ 
mission which required a termtuHi 
company to receive in its baggage 
room baggage properly identified by 
a duplicate claim check of such pei> 
sons, firms, or corporations which 
were engaged m the busmess of haul¬ 
ing baggage as complied with the 
order which contained a provision 
for a bond of indemnity, and to is¬ 
sue a tram check to the owner pre¬ 
senting such duplicate cia^nu check, 
did not violate the constitutional pro¬ 
vision, art 4, § 2, par 1, Civ.Code S 
6463, § 2-2501, whicA-specifically con¬ 
fers on the general assembly power 
and authority to regulate railroad 
freights and passenger taWffg-—At- 
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lanta Termlnsl Co. v. Georgia Pub¬ 
lic Service Oommip«iion, 137 S.E1 556, 

163 Ga. 897. 

20- Ga.—Atlanta Teminsii Co. v. 
Georgia Public Service Oommig- 
sion, supra. 

21- Ga.—State v. Jacksonville Ter- 
minjil Co.. 106 So. 676, 90 Fla. 721. 

22. —Coffee v. XjouisvUle, eta, 

B. Co., 25 So. 157, 76 569. 71 

Am.S.IL 535, 45 LuILA. 112. 

10 C J. p 1215 note 50. 

23m Ga.—Hart v. Atlanta Terminal 
Co., 58 SJEL 452, 128 Ga. 754. 

24^ Mass.—Perkins v. Mew Toik, M- 
H. & H: B. Go., 122 N.FL 306. 232 
M«ss -336. 

Hazp 

Mass.—Perkins v. Mew Tork, M. H. 
& H. B. Co., 122 NJEL 306, 232 Mass. 
336 

Mo-—Cantwell v. St. Liouis Teiv 
mmal R. Assoc., 140 S.W. 966, 160 
MoApp. 393. 

10 C. J p 1198 note 89. 

26L MT—Moszkowitz v. Ihtema- 
tional Nav. Co., 84 N.T-S. 297. 

10 C J. P 1198 note 89. 

27. Ga.—Southwestern R. Co. v. 
Bently, 51 Ga. 311. 

23m Mo—Cantwell v. St. LiOuis Ter¬ 
minal R- Ass'n, 140 S.W. 966, 160 
MoApp. 393. 
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quires that a dieck be attached to excess baggage 
on which the charge is paid, and that no such check 
IS attached to the baggage involved, will not de¬ 
feat a passenger's right to demand his baggs^e 
without paying excess, if in fact he has already 
paid the charge.^® 

If a person employs a carrier to transport the 
baggage of such perscm and pays the earner in 
advance, another earner who performs the service 
of transportation, without the authorization of the 
owner, is not entitled to a lien for his services, 
but, m respect of property wbidi the owner is not 
entitled to carry as baggage, where a shipping 
merchant, who cuiiUacts with the owner to for¬ 
ward such property and who has not received pay- 
ment in advance for the transportation, employs 
another to forward such property, the agent of 
such other is entitled to hold such property until 
the charges are paicL^O 

A final carrier which retains baggage on a mere 
bhnd charge of a previous earner does so at its 
peril if the charge is not one connected with the 
transportation, and a terminal association which 
was not a earner of a passenger or his baggage 
and which receives the baggage from the final 
carrier after the carriage is completed, in holding 
the baggage and asserting a lien thereon for a 
charge of a previous earner, does so as a mere 
agent and has no greater right than the piindpal.^^ 

Where the carrier ceases to be such and becomes 
a warehouseman, it has a hen on baggage left in 
storage for the storage charges and may detam 
the baggage until the he^ is paid;32 but a ear¬ 
ner IS not entitled to storage charges on baggage 
which it has feiiled to dehver when called for.33 

It has been held that an order of a state reg¬ 


ulatory body which gives to traveling salesmen 
the right to a special exemption from storage charg¬ 
es on baggage after reaching destination which 
is not enjoyed by other travelers is unfair, unrea¬ 
sonable,, and void.34 Interstate passengers and 
shippers are charged with notice of the rates of 
common earners of checked baggage as disclosed 
by published tanffs on file with the interstate 
cDommerce commission pursuant to acts of congress 
regulating interstate cnmnierce,®® and provisions 
of the Interstate Commerce Act, earner’s rules, 
filed with the mterstate c:oinmerce cxwnmission, and 
orders of the commission as to rates and valua¬ 
tions are bmding on the shipper and carrier of 
baggage transported in mterstate commerce.®® 

Questions as to the right of a earner to im- 
XKJse a (diarge for extra ba^age or for the car¬ 
riage of articles not ordinarily regarded as bag¬ 
gage, and as to the reg^ulation and method of fix- 
mg extra charges, have been considered in some 
cases and are discussed m certam aspects infra § 
865. 

§ 865. Sxtra Baggage and Special Contracts 

In the absence of any valid and controlling law or 
regulation to the contrary, a earner may make an extra 
charge for value of baggage beyond a certain limit, 
for weight beyond a reasonable limit, or for the carriage 
of property not ordinarily regarded as baggage 

In the absence of any vahd and controllmg law 
or regulation to the contrary, a carrier may make 
an extra charge for value beyond a reasonable lim¬ 
it fixed, and may reqmre information as to tibie 
value for the purpose of dctermmjng such charge.®^ 
So subject to any valid statutory or other con- 
troUing regulation, a earner may make an extra 
diarge for weight beyond a reasonable limit,®® or 
for acc^ting merrhandise which is not properly 


8% S.C—Davis v. Atlantic Coast 
lane XL Co, 88 BJBL 273, 104 S.a 
63, 2 ADR. 102 

80. K.T.—Nordemever v. Ijoescher, 
1 Hilt. 499. 

10 C J. p 1198 note 92. 

31. Mo—Cantw^ V- St. Lionis Ter¬ 
minal R. Ass'n, 140 S.W. 966, 160 
Mo App. 393 i 

10 C J p 1198 note 92 [a]. j 

38. N T-—V. New Jersey 
Cent. R. Co. 103 NY.& 1002, 119 
AppJliv. 86. 

10 C.J. p 1198 note 93. 

33L Tex.—St. Donls Southwestern R. 
Co. V. Kelley, CivApp. 173 S.W. 
540. 

34. Mo.—Atchison, T & S F. Ry. 
Co. V Public Service Comwii^ssjon 
of Missonri. 192 SW. 460 


XUscai-mt-^s-toxy agaiasfe Inter s tate 
travdecs 

An order of the public service 
GoniTinift<ooii, made on complaint of 
traveling salesmen, fixing a different 
and lesser chargre for storage of 
baggage on certam days for such 
traveleTs than was fixed by general 
regulation governing charges on hag- 
gage of other persons, was void 
as discriTniTiAtory agamst mterstate 
travders who were subject to the 
general regulation.—Atc^hison, T. & 
S F Ry. Oo V. Public Service Com¬ 
mission of Missouri, Mo., 192 SW. 
460 

35. Neb—Robidoux v. Chicago & N. 
W R Co-. 204 N.W. 870, 113 Neb 
682. 41 ADR. 446. 

Pa.—Kaplan v. Director General of 
Railroads, 78 ii^Super. 195. 

36L Ky—Illinois Cent. R. Co. ▼ 
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Fontame^ 289 SW. 263, 217 Ky 
211, 52 AJJJJR. 1064 
Pa.—Kaplan v. Director General of 
Railroads, 78 Pa.Super 195 

37- IT.S—New York Cent, etc., R 
Co V. Fralofl^ NY. 100 D.S 24. 
25 DBd, 531. 

3®. Ky—iKiuisviUe, eta, R. Co v. 
Miller, 162 S.W. 73, 156 Ky. 677, 50 
DRA..NS. 819- 
10 C.J. p 1198 note 97 

Duty of passenger to make diselo- 
snze 

Wh^e there is a dispute at the 
receivmg station betwe^ the ear¬ 
ner and the passenger as to the 
payment of an excess baggage rate 
on account of alleged overweight it 
IS the duty of the passenger to make 
a true explanation of his position to 
the carrier's agents, or at least to 
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baggage,39 and, on accepting the extra amount 
charged, becomes liable as common carrier with 
reference to the merchandise thus accepted, to the 
same extent as though the goods were carried as 
freight.^® Such a transaction as to excess value 
or weight, or as to merchandise which would not 
otherwise be properly checked as baggage, extra 
compensation being charged, may be treated as a 
separate contract,^^ and, according to some cases, 
knowledge by the carrier of the contents of the 
receptacles may be immaterial where no inquiry is 
made.*^ The mere fact that overweight charges 
are paid does not, however, convert the baggage 

into freight.^3 

Regulation and fixing rates; discrinunalion. 
State statutes regulating rates or charges for 
excess baggage^^ or providing for regulation by 
a public reg^ulatory body^S ^j-e given effect in ac¬ 
cordance with their terms duly construed; and the 
purpose of some, if not all, such statutes is to pre¬ 
vent unfair discriTninations.^® A statute which 
makes it a misdemeanor for a carrier to charge 
more than a fixed sum for transporting excess 
baggage is not violated by a carrier's knowmgly 
acceptmg merchflndise as baggage and transport¬ 
ing It as such, and charging therefor a rate ex¬ 
ceeding the maximum amount charged for carry¬ 
ing excess baggage.^7 

Under pubhshed tariffs on file with the inter¬ 
state commerce commission, interstate passengers 
have a choice of rates for the carriage of baggage 
of a certam weight, dependent on the valuation 
placed by. the passengers on the baggage, as af¬ 


fecting the extent of the carriers liability.^ 8 

In general passengers are charged with notice 
of, and are bound by, tanflFs filed by the earner 
with the proper state authonty,^^ or filed with the 
proper state and federal authorities and duly post- 
ed,5® in accordance with the governing provisions 
of law, and interstate passengers are charged with 
notice of regulations of, and tariffs pubhshed by, 
the interstate commerce commission making provi¬ 
sion for charges apportioned to, the risk assumed 
by the carrier.®^ 

Where a carrier’s tariff of rates and dharges 
has been filed with the proper public authorities m 
accordance with the governing provisions of law, 
and have become operative, the carrier may neither 
waive nor modiJ^ the provisions of such tanff.52 
The carrier must charge and collect, and the pas¬ 
senger must pay, the rates so fixed, without devia¬ 
tion, unless the rate is found to be unreasonable 
by the public regulatoty body clothed with author¬ 
ity in that regard, and, where the rate is based oq 
the value of the articles, it is the duty of the car¬ 
rier to require the passenger to declare the value.83 
It has been held, in respect of an interstate trans¬ 
action, however, that a railroad company cannot 
recover the tariff rate for an extra number of pas¬ 
senger tickets from a person with whom the 
company had contracted to transport a certain num¬ 
ber of passengers and to furnish a special baggage 
car without charge, where such person had pur¬ 
chased enough tickets to entitle him to obtain q 
special baggage car without charge under the pub¬ 
lished tariff and the claim to recover for extra 


give some reasonable account of 
the transaction to guide such, agents 
m their actions—iDavis v. Atlantic 
Coast liine R. Co., 88 S.S. 273, 104 
Sa 63. 2 AIjJEL 102. 

39. Ga.—Dibble v. Brown, 12 Ga. 

217, 56 AmD. 460. 

10 C.J. p 1198 note 97. 

40l TJ.S—Strouss v. Wabash St. Ij. 

& P. R. Co, aC.Ohio, 17 P. 209. 

10 aj. p 1198 note 97. 

41- N.T.—Tnmble v. New Tork 
Cent, etc., R. Co, 57 N.T.S. 437, 39 
AppJDiv. 403, affirmed 56 N£L 532, 
163 NT. 84. 48 T.P A. 115. 

10 C.J. p 1199 note 1. 

B[pnt«ng dogs and parties 
A carrier's undertaking to carry 
hunting dogs checked by a hunting 
party has been regarded as seimra- 
ble from the imdertoking to carry 
the party.—^Lfouisville & N. R Co. v. 
Dickson, 73 So 750, 15 AlaA.pp 423, 
certiorari demed 74 So. 1005, 199 Ala 
699. 


dflb Pa.—Camden, etc, R. Co. v. Bal- 
dan^ 16 Pa. 67. 55 AnuD. 481. 

10 C J. p 1199 note 2. 

43L IlL—Hamburg-Amencan Packet 
Co. V. Gattman, 20 N.N. 662, 127 
m. 598 

10 C.J. p 1199 note 3. 

44. -Ark.—St XiOius, etc., R. Co. v 
MUler, 145 SW. 889, 103 Ark. 37, 
39 L.RA,N.S, 634. 

10 G.J. p 1199 note 98. 

45. Mich.—^Michigan Cent. R. Co v. 
Michigan R. Cominn-, 125 NW. 549, 
160 Mich. 355. 

10 C.J. p 1199 note 99. 

46. Ark—St. Louis, etc., R. Co., 145 
S.W. 889, 103 Ark. 37, 39 L.R.A. 
NS, 634. 

Mich.—Michigan Gent. R. Co v. 
Murphy, 120 N.W. 1073, 156 Mich. 
459. 

47- Ark.— TCsLn<&^ CSty, etc, R. Co 
V. States 46 SW. 431. 65 Art 363, 
67 Am SR. 933, 41 L.R.A 333 
48. Neb.—Robidoux v. Chicago & N 
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W. R. Co., 204 N.W. 870u 113 Neb. 
682, 41 AL.R. 446 

49- Ohio.—Erie R. Co. v. Steinberg, 
113 NE. 814, 94 Ohio St. 189, L. 
RA1917B 787. AnnGas.l917E 661. 
Taiiff rate on'valuation. 

Ohio—Erie R. Co. v. Sternberg, 113 
NB. 814, 94 Ohio St 189, LRA* 
1917B 787, Aim.Casl917B 661. 

50. Mass.—Perkins v New Tork, N.. 
H: & BL R. Co., 122 N,E. 306, 232 
Mass. 336 

Tariff of excess or miscdlaneons. 
baggage charges 

Mass—Perkins v. New Tork, N- H 
& B R. Co., 122 N.E. 306. 232 
Mass. 336. 

5L Neb —^Robidoux v- Chicago & N. 
W. R. Co, 204 N.W. 870, 113 Neb. 
682, 41 AL.R 446. 

58. Mass.—Perkins v. New Tork, N. 
H. & H. R. Co. 122 NK 306. 232 
Mass. 336 

58. Ohio.—Ene R. Co. v. Sternberg, 
113 NJB. 814, 94 Ohio St. 189. LR.. 
A1917B 787, Ann.Casl917E 661. 
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tidcets arises solely out of the error of the agent 
of the earner m issuing the tickets and in sepa¬ 
rating the party for tran^ortation on different 
trains and dates.®^ 

§ 866. Checks and Receipts 

The usual baggage check delivered to a passenger 
does not embody the contract fbs transportation, but is 
a receipt furnishing evidence of ownership and a means 
of identifying the baggage. 

The usual baggage check delivered to a passen¬ 
ger on receiving his baggage in no sense embodies 
the contract of carriage between the passenger and 
the carrier, but is a receipt merely, intended to 
afford evidence of ownership and for identifying 
the baggage,55 and the mere fact that the pas¬ 
senger does not receive a check or other receipt 
is immaterial where the carrier actually receives 

2. T TATiTTiTTT FOB Delay, L 

§ 867. In Crenetal 

A carrier, on assuming the care and custody of bag¬ 
gage, prima facie at least is liable as a common carrier 
in respect of such baggage, and its liability is in gen¬ 
eral that of an insurer. 

Where a earner assumes the care and custody 
of baggage, prima facie at least it assumes the 
liability of a common carrier as to such haggage,^^ 


the baggage into its possession.^® 

The delivery of a check is intended to reheve 
passenger from any care or superintendence 
of the baggage while en route, and devolves such 
care on the carrier’s agents.®^ 

A claim chedk is a check or receipt given by a 
transfer company for baggage to be delivered at 
a railroad station and held in the baggage room 
until the check is presented by the passenger; and 
a claim check system sometimes includes the priv¬ 
ilege of checkmg the baggage of prospective pas¬ 
sengers at hotels and residences in advance of de¬ 
livery at the passenger station.^® 

Questions as to the possession of a check or 
receipt as pruna facie evidence of certain facts 
or as the basis of a presumption are discussed infra 
§897. 

3S OF, OB iBJUJfiY TO, BaGGAGE 

and in general the liability of a carrier for the 
personal baggage of a passenger intrusted to its 
care, unless specially restricted or limited, is the 
same as its common-law liability as a carrier of 
goods,®® and, therefore, its hahihty in case such 
baggage is lost, stolen, or injured is in general 
absolute®^ or, as usually stated, is that of an in- 
surer,®2 unless the loss or injttiy is caused by an 


54. Ohio—Golumhus Tent & Awn¬ 
ing’ Co V Cleveland, C, C. & St. 
Tu K.y. Go., 10 Ohio App. 480 

55. IX S —Wiener v. Compagme Cren- 
erale Transatlantiqne. C C AN.X, 
61 F2d 893, reversing, DC., 55 F 
2d 252 

Vinn—Ferns V "WiTiTieapolis & St 
Ii, Ry. Co, 173 NW. 178, 180, 143 
Minn 90, citing CoipuS Jtixis with 
approval 

Tex—OPayne v Norman, Civ App, 249 
SW. 882, 885. citing Corpus Jlixis| 
with approval. i 

10 aJ p 1199 note 6. j 

A check Is cocrohazative 
together with the passenger's ticket, 
of a contract to transport the pas¬ 
senger and his baggage.—Wilson v 
Chesapeake, etc, R. Co, 21 Gratt 
654, 62 Va 654. 

One idieck for 'bnmk con’ta^Vni'ug bag¬ 
gage of several passengers 
The fact that only one check was 
given for a trunk which contained 
the baggage of several members of a 
■family, all of whom had tickets or 
passes for transportation, whiidi 
were presented to the ejamer's agent 
when the -tiiink was checked, was 
iTTiTnatenal in ■view of the rule that 
the check does not embody -the con¬ 
tract of transportation but is merely 


a receipt—Payne v. Norman, Tex: 

Civ App, 249 SW. 882. 

56- Wash.—Boxley v. Coidirane, 226 
P 1015, 130. Wash- 323, quo-ting 
Corpus Jhzis: 

10 C J p 1199 note 7. 

Carrier by stage | 

Wash—Boxley v. Cochrane^ 226 P- 
1015, 130 Wash. 323. 

57- Ga.—Savannah, etc., R. Co- v. 
McIntosh, 73 Ga. 532. 

10 C J. p 1200 note 13 

58. Ga.—Hart v Atlanta Terminal 
Co., 58 SB. 452, 454. 128 Ga. 754, 
758. 

11 O J. p 826 note 9. 

59. tJ S.—Globe & Rutgers Fire Ins 
Co. V. Winter Garden Co., C.CA 
NX-, 92 F2d 227, certiorari demed 
46 S.Ct. 352, 270 US 654, 70 DBd 
782 

N.Y—Camden, etc., R. Co. v. Belk¬ 
nap, 21 Wend. 354. 

Tex—^Burnett v. Riler, Civ App, 276 
SW. 347. 

60l Tex.—Burnett v Riter, supra. 

10 C J. p 1200 note 16. 

61. Ga—Ford v. Atlantic Coast Lme 
R. Co., 68 S-B. 1072, 8 GaA.pp 
295. 

10 C J p 1200 note 16. 

Statutory provisiou 

In Oklahoma, m view of -the fact 
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that under statute^ RevJL.1910, $ 
807, the liability of a earner of 
baggage intrusted to its care is the 
same as that of a common carrier 
of property, m the event of loss 
the earner is liable unless the loss 
is occasioned by the act of God or 
unavoidable accident.—St Louis & 
S. F R. Co V Giddings, 165 P 904, 
65 OkL 236—^10 C J. p 1200 note 16. 

62. Ill —See Doherty v Grand Trunk 
Western Ry Co, 194 DLApp. 354. 
Ky.—Illinois Cent R Co v. Fon- 
tame, 289 S.W. 263, 217 TSy. 211, 52 
A.LR 1064 

Tex.—Burnett v. Riter, CUvApp., 276 
SW. 347 

10 C.J. p 1200 note 16. 

Exclusive possession. 

The view has been expressed that 
on ohtsMniTig by common "earner of 
exclnsive possession of a passenger's 
baggage^ it becomes insurer thereof. 
—Hessler v Detroit & C Nav. Co., 
170 N.YS. 513, 103 Misc. 551. 
XT^ligeiifie 

(1) Common earners' liability is 
more than liability for negligence; 
they are msurers of -the safety of 
the article, subject to certain lunita- 
tions—Barnet v. Pullman Co., 281 N. 
Y S 575, 155 Misc. 876 

(2> WThere a earner, by obtaimug 
exclusive possession of the baggage 



§ 867 


CABRIEBS 


13 C.J.S. 


act of God or the public enemy, considered infra 
§ 868, by the negligence of the owner of the bag¬ 
gage, considered infra § 873, or by the inherent 
qualities of the baggageand this rule applies 
to earners of passengers by stagecoach.®^ 

As a carrier of goods is not liable as common 
carrier unless the carriage is for compensation, as 
shown supra § 3, so if the passenger is carried 
gratuitously,®® if transportation of baggage is se¬ 
cured on the erroneous assumption that one is a 
passenger®® or if the person who offers baggage 
for checking is not a passenger or does not intend 
to become a passenger, and conceals that fact^®^ 
the carrier is liable only as any other carrier of 
goods without compensation, that is, for such neg- 
hgence as would charge a gratuitous bailee, al¬ 
though it is not necessary expressly to show pay¬ 
ment of fare where the carriage is not understood 
to be gratuitot^.®® The mere fact that the own¬ 
er of a trunk intends to obtain .the transportation 
of such trunk by the improper use of the pass of 
another person which has expired does not relieve 
a terminal company of its liability as a bailee tmder 
a lucrative bailment where the trunk has been 
lost while in the possession of such company be¬ 
fore the owner seeks to obtain possession for de- 
liveiy to a carrier for transportation ®® 

Services of a red cap porter m carrying a pas¬ 


senger^s hand baggage to train constitute part of 
the consideration for the price paid by the pas¬ 
senger for transportation and are not gratuitous, 
as aflFecting the carrier's liability, notwithstanding 
the carrier may, if it wishes, withhold porter serv¬ 
ice and the applicable tariff provides that, where 
red cap porter service is provided, hand baggage 
vuU be handled without charge by such porters.^® 
So it has been held that a red cap porter who is in 
the general employment of a railroad company 
is an employee of such company so as to render 
the company liable to a passenger for the loss of 
hand baggage caused by the negligence of such 
porter while in possession of sudi baggage in or¬ 
der to take it to the passenger's train, even though 
the porter is not paid by the company for that 
type of service, and even though the company 
has not filed tariffs covering the services of red 
cap porters.^1 

Where a passenger places intoxicating liquors in 
a trunk for transportation in interstate commerce 
in violation of a federal statute, the lawful seizure 
of such liquors by government officers while in the 
carrier’s possession terminates the liability of the 
carrier as such iu respect of such liquors, but the 
carrier is hable at least as gratuitous bailee, and, 
therefore, for gross negligence, in respect of han¬ 
dling and dealmg with the trunk and its contents 


of a passenger, has become an in¬ 
surer, negligence of the earner need 
not he considered in deterpninlTig the 
q.aestion of liability.—OBEessler v. De¬ 
troit & C. Nav- Co, 170 ISr.YS. 513, 
103 Ifisc. 551. 

-mixea by employee of trans¬ 
fer conqpany 

Wb^e a trunk was checked to the 
wrong place because an employee of' 
transfer company employed hy pas¬ 
senger attached wrong check to 
trunk, and trunk was in good condi¬ 
tion when delivered to railroad com- 
X»any, the latter was liable for m- 
jnry to trunk and for loss of articles 
contained therein, where the lock of 
the trunk was broken and the arti¬ 
cles were stolen there&om while m 
the possession of the railroad com¬ 
pany and it gave no explanation as 
to how the dawiage occurred.—Davis 
V. Jones Transfer Co., 103 S.!E1 520, 
114: S.a 162. 

G3L Ky.—Dlinois Cent- R. Co. v. 

Fontaine, 289 S.W. 263, 217 Ky. 

211, 52 A L.R 1064. 

K.C—Perry v Seaboard Air Dine R. 

Co, 88 SE. 156, 171 NC 158, LR. 

A1916E 478. 

G4s. Wash.—Boxley v. Cochrane, 226 

P 1015, 130 Wash. 323. , 

10 aj. p 1200 note 20. I 


65. Colo—Denver, etc, R- Co. v 
Johnson, 114 P. 650. 50 Colo. 187, 
Ann.Casl912C 627. 

10 C.J. p 1200 note 22. 

But. in a case in which the passes 
m question were actually based on 
compensation for services rendered, 
it was said that ‘‘common earners 
undertaking- the transportation of 
baggage on a fr^ pass are held to 
the same degree of care as if the 
baggage were checked and c^arried 
on a ticket bought and paid for.”— 
Texas & P. Ry. Co. v. Graham, Tex 
CivA^pp, 257 SW. 642, 644, certioran 
denied Iiancaster v. Grahjim, 45 S Ct. 
225, 266 U.S. 632, 69 DEd 478, and 
error dismissed 46 S.Ct. 202, 269 TJ.S 
541, 70 DEd. 402 

XTse of free pass in violatioiL of In^ 
terstate Co-m-merce Act 
A person who rides on a free pass 
in violation of the applicable provi¬ 
sions of the Interstate Commerce 
Act as amended is not entitled to 
recover from the earner for injury 
to property which was not ea.iis;«»d 
willfully or wantonly —^Freihofer 
Baking Co v. Payne, 77 Pa Super. 
570 

66. Conn—Beers v. Boston, etc., R 
Co., 34 A 541, 67 Conn. 417, 52 Am. 
SR 293, 32 DBA. 535. 

10 C J. p 1200 note 23. 
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67- Bla.—Atlantic Coast Dine R Co. 
V. Campen Bros. Co., 154 So. 131, 
114 Fla. 386. 

68. Pa-—McCiU V. Rowland, 3 Pa- 
451. 45 Am.D. €54. 

10 C.J p 1200 note 24. 

68. Ala.—^Birmingham Temninnl Oo- 
V. Thonoas. 92 So. 803, 207 Ala. 363. 

70- Cal—Franklin v. Southern Pac. 
Co., 265 P. 936, 203 CaL 680, 59 A 
DR 118, certioran denied South¬ 
ern Pac. Co V. Fra-niriiTi, 49 s.Ct. 
24. 278 n.S. 621. 73 DEd. 542. 

7D Pa—Booker v Pennsylvania R 
Co., 82 Pa.Super. 588. 

Statutory provision as to baggage 
retained by passenger 
The provision of Act of April 11, 
1867, P.D. p 69, that no railroad 
company providing a car, or other 
place, for the deposit of passengers’ 
baggage, shall be liable for loss of, 
or damage to, articles or property, 
not there deposited hy the passen¬ 
ger, or which he places in the car 
m which he is to he transported, 
does not apply to hand baggage giv¬ 
en to a red cap porter to take to 
train, until it is redelivered to the 
passenger—Booker v, Pennsylvania 
R Co., 82 PawSuper. 588. 
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odier than the intoxicating Kquors.^* 

Where certain dogs taken on a hunting expedi¬ 
tion have been delivered to, and accepted by, the 
carrier, the mere fact that servants of the owner 
and passenger care for the dogs does not re- 
heve the carrier of habihty for the neghgence 
of its servants in respect of custody which is the 
pro^mate cause of the death of the dogs.^^ 

The hability of the carrier, as dependent on 
whether or not certain articles are to be r^;ard- 
cd as baggage, is considered m certain aspects in 
§§ 855-861 supra; and as dependent on the car¬ 
rier’s duty to receive, check, and transport bag¬ 
gage, supra §§ 862-865. 

Tourist contract A transit agent who under¬ 
takes to furnish transportation, and to conduct 
tourists on a trip through a foreign country, and 
to “look after the baggage and all details of the 
trip," is not liable for the loss of a tourist’s bag¬ 
gage by a earner employed on the route not tmder 
the control of such a^ent.^^ 

Whea lofw governs, A carrier’s liability for a 
passengei^s baggage is generally governed by the 
law of the place where the contract to cany the 
passenger and his baggage is niade,^® unless it ap¬ 
pears from the face of the contract that it was 


made with reference to the laws of some other 
placed® or unless, according to some cases, tht 
contract is to be performed in some other place.^^ 
It has been held that at least so far as delivery 
is concerned the law of the place where the bag¬ 
gage is to be delivered governs,^® and that, where 
the contract is made m a foreign country, but 
there is no evidence as to the law of such country, 
the law of the forum governs.^® 

The rights and liabilities of an interstate pas¬ 
senger and the carrier in case of a loss of bag¬ 
gage depend on federal legislation, the agreement 
between the parties, and common-law principles, 
as accepted and enforced in federal courts.®® The 
Interstate Commerce Act did not apply, however, 
to an interstate transportation of baggage by mo¬ 
tor bus which occurred prior to the enactment of 
federal legislation regulating transportation by mo¬ 
tor carriers.®^ 

§ 868. Lfoss by Act of God or Public Enemy 

A earner is not liable for loss of baggage caused by 
an act of God, a public enemy, or an inevitable accident, 
in the absence of negligence of the earner which con¬ 
tributes to the loss 

The liability of a common carrier for baggage 
does not embrace losses caused by the act of God 
or a pubhc enemy,®® it is a complete defense to 


72. Mo.—ShsLTinon v. Hines, 226 S 
W 283, 205 Mo.App. 629 

ConfiscatioiL and dL.iia.nctio>* of liu 
toxieating ]ig.-aozH 
The confiscation and destruction of 
the intoxicating liquors by the gov¬ 
ernment offiems after seizure even 
though unlawful under the circum¬ 
stance, did not affect the liability of 
the earner.—Shannon v. Hines, * 226 
SW. 283, 205 MoJLpp 629. 

STotice of officer's i^tlnv-UoiL to seize 
and confiscate 

Whore a Umted States revenue 
officer seized a trunk which oontam- 
ed whisky in violation of a federal 
statute and confiscated the trunk and 
its other contents as well as the 
whisky, when the wlimHy could have 
been readily removed from the trunk, 
the officer mdi<^i^iT\£: at once an mten- 
tion to confiscate not only the whis¬ 
ky but the trunk and other contents, 
the mere fact of the seizure and con¬ 
fiscation did not relieve the earner 
of liability for failure properly to 
care for the trunk and the contents 
other than the wfiisky.—Shannon v. 
Hmes, 226 S W. 283, 205 Mo App 
629. 

73l Ala.—Liouisville & N. R. Co. v. 
Dickson, 73 So. 750. 15 Ala App. 
423. c^ertioran denied 74 So. 1005, 
199 Ala. 699. 


74w H.T.—Coleman ▼. Clark. 119 N. 
TS. 881, 135 AppJOiv 55, affirmed 
96 HHL 81. 203 H.T. 36. 

75. Mo —Robert v. Chicago, etc:., R 
Co., 127 S.W. 925, 148 Mo.App. 96 
Ohio —Darlington v. Cleveland. C, C 
& St. 1^ Ry Co., 14 Ohio N'.P.,N S, 

I 427 

10 OJ p 1201 note 25. 

The laws of, another state will be 
piL«Aiined to be the f-*Tne as those 
of the state where the action is 
tried—-Davis v. Chicago, etc., R. Co., 
49 NW. 77, 83 Iowa 744. 

70L N'T—Curtis v Delaware, etc, 
R Co. 74 N.T. 116. 30 Am.R. 271 

77- N T.—Curtis v. Delaware, etc., 
R. Co, supra. 

Pa—^Brown v. Camden, etc:., R. Co, 
83 Pa. 316, 318. 

10 C J p 1201 note 27. 

TOl Ga.—Myers v. Atlantic Grey¬ 
hound Dines, 184 S.H 414, 415. 52 
GaApp. 698. citmg Coipns Jlirls 
with approvaL 

N Y.—Curtis v. Delaware, etc., R. 

Co., 74 N.T. 116, 30 Am.R. 271. 

10 C J p 1201 note 28 

79- Mo —-Drormski v. Hamburg- 

, American Lone, 181 S.W. 1164, 193 
Mo App 60. 

80L US.—New York Cent. & H. R. 
R Co. V- Beaham, Mo., 37 SCt. 43, 
242 n.S 148, 61 DJSd. 210. 
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But In a case decided in 1913 the 
view was taken that the Carmack 
amendmmit did not apply to a ship- 
mrat from a state mto a foreign 
country.—Darlington v Cleveland, CL, 
C. A St. D. Ry. Co., 14 Ohio NJ*.Na, 
427. 

Property not baggage 

In an action in assumpsit to re- 
cK>ver the value of a box of mer¬ 
chandise which was shipped from a 
pomt in one state to a point in an-* 
other state and was never delivered, 
p l a int i ff was not entitled to recover 
where the property was received as 
bagsage from plaintiff who did not 
produce a ticket and who was not, 
and did not mtend to become^ a 
l^senger, and the property was not 
baggage within the meariin^ of tar- 
ifEs duly published and filed with the 
interstate commerce commission pur¬ 
suant to federal statutes.—Kaplan v. 
Director General of Railroads, 78 Pa. 
Super. 195. 

81- Ga.—Myers v. Atlantic Grey¬ 
hound Lines, 184 SR 414^ 52 Ga. 
App 698. 

Tenn —Dine Greyhound Lines v. 
Kaplan. 89 S.W2d 342, 169 Tenn. 
513 

82. Ky.—Illinois Cent. R Co. v. 
Kontame, 289 S.W. 263, 217 Ky. 
211, 52 AL.R 1064 
N C-—Perry v- Seaboard Air Line R 
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an action for the loss of baggage to show that 
the loss was occasioned by an inevitable accident.^^ 
If, however, the negligence of the carrier con¬ 
tributes to the loss, although caused primarily by 
an act of God, the carrier will be liable.*^ 

§ 869. Where Passenger Retains Custody of 
His Baggage 

Where a passenger voluntarily retains possession and 
control of his baggage, the carrier is not liable as a 
common carrier or as insurer in respect of such baggage, 
but is liable only for the negligence or fault of itself or 
its servants which causes the loss of, or injury to, such 
baggage. 

While a carrier of passengers may become such 
a bailee of the baggage of a passenger as to have, 
with reference to such baggage, the liability of a 
common carrier of goods, as shown supra § 867, 
the passenger has the right to retain in his pos¬ 
session and under his control, and to have car¬ 
ried as a part of the transaction, a reasonable 
quantity of personal baggage appropriate to the 
journey, as shovm supra § 862. This right of the 
passenger, however, to take personal belongings 
and other articles with him into the cars or other 


vehicles of conveyance is subject to reasonable r^- 
ulation, not only as to what may be thus taken, as 
shown supra § 862, but also as to how far the 
carrier will be liable for articles retained by the 
passenger under his control.*® A earner may be 
liable where its servants use improper means to 
prevent the retention in the car by the passenger 
of articles which he is not entitled to carry,*® 

In order to fix or impose a common carrier's ha- 
bility as insurer, there must in general be a delivery 
or surrender of the complete and exclusive care, 
possession, custody, and control of the baggage to 
the carrier, and, in the absence of such delivery or 
surrender, there is in general no liabihty except 
for negligence.*^ In the absence of a special agree¬ 
ment, a earner does not assume control of sudi 
money or other personal effects as its passengers 
may bring into its vehicle of carriage;** the car¬ 
rier, in such cases, does not assume the liability of 
a common carrier or insurer, its duty is merely to 
exercise reasonable care to protect such effects 
from loss or injury, and it becomes liable only for 
the failure of itself or its servants to exercise such 
reasonable care.** While there is authority for the 


Co.. 88 SE. 156, 171 N.C. 158, L 

R.A-1916B 478. 

OkL—St. Louis & S- F. R. Co v. 

Giddingrs, 165 P. 904. 65 OkL 236. 

10 C J. p 1201 uote 30. 

83. Pa.—Long V. Pennsylvania It 
Co. 213 A. 459. 147 Pa. 343. 30 Am. 
SJL 732 and note, 14 LJELA. 741, 

10 cur. p 1201 note 30. 

Idability defined liy statute 

In laying down the rule that a car¬ 
rier IS liable as a common earner for; 
loss of baggage under Itev.L.1910 § 
807. an exception m respect of a loss 
caused by an unavoidable accident 
haa be^ recognized.—St. Louis & S. 
F. R. Co. V. Giddings. 165 P. 904, 65 
OkL 236. 

8^ Mo—Ford ▼. Wabash Hy Co,, 
300 S.W. 769, 318 Mo. 723, - re¬ 
versing, App.. 266 S.W. 1032. 

10 C J. p 1201 note 31. 

BTegligent delay 

Where a earner negligently fails 
to send baggage on the same train 
with the passenger, it is liable for 
the loss of the baggage if it is de¬ 
stroyed, as a result of such delay, hy 
an act of God.—Wald v, Pittsburg, 
etc., R. Co., 44 NJEL 888. 162 Ill 545, 
53 AnuSIL 332. 35 L.RA. 356, re¬ 
versing 60 lUApp. 460. 

85. Wis.—Gleason v Goodnch 

Transp Co, 32 Wis 85, 14 Am R, 
716. 

86. Mo—Smith V. Atchison, etc., R. 
Co, 97 SW. 1007, 122 Mo App. 
85- 

NJ .—Bullock V. Delaware, etc., R 


Co. 36 A. 773. 60 NXLaw 24, 37 
LJELA. 417. 

87- Iowa—Jensen v. Interstate 
Transit Lines, 266 N.W. 9, 221 
Iowa 518. 

Mich—Blair v Pennsylvania Grey¬ 
hound Lmes, 267 N.W. 678, 275 
Mich. ^36. 

Tex.—Burnett v. Riter, CivJLpp., 276 

S. W. 347. 

10 a J p 1202 note 40. 

88L Conn.—Sperry v. Consohdated 

R. Co. 65 A. 962, 79 Conn. 565, 568, 
118 AttiS-R. 169, 10 I4.RJL,N.S. 
907, 9 Ann-Cas. 199. 

83. TJ.S-—Globe & Rutgers Fire Ins 
Co. V. Winter Garden Co., C.CA. 
NY., 9 P2d 227, certiorari de¬ 
nied 46 S.Ct. 352, 270 D.S. 654, 70 
LBd. 782. 

Ala.—Louisville & N. R. Co. v. Dicdk- 
son, 73 So. 750, 15 Ala App. 423, 
certioran denied 74 So. 1005, 199 
Ala. 699 

Ind—Pinkus v. Pittsburgh, C, C. & 
SL L. Ry. Co, 114 N.B. 36, 65 Ind 
App. 38. 

N.Y—^Barnet v. Pnllman Co., 281 N 

T. S- 575, 155 Misc. 876—Posner v 
New York Cent R. Co, 277 N.Y S 
671, 154 Misc. 591—^Hessler v. De¬ 
troit & G Nav. Co , 170 N.Y.S 513. 
103 Misc 551. 

Tenn—Nashville, C & St. L. Ry. v* 
North, 6 Teun-CivApp, 20. 

Tex—Burnett v. Riter, Civ.App., 276 

S. W 347. 

Wyo.—Union Pac. R. Co. ▼. Grace, | 
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143 P. 353. 22 Wyo. 452, LILA. 
1915B 608. 

10 CJ. p 1202 notes 39, 40. 

Liability of carrier as bailee for hire 
Ala—Louisville & N. R. Co. v. Dick¬ 
son, 73 So. 750, 15 Ala App 423, 
certiorari denied 74 So. 1005, 199 
Ala. 699. 

Voln-nt'^-ry retoitloiL of possessiom 
A carrier is not liable as insur¬ 
er in respect of jewelry in the pas¬ 
sengers' possession as baggage if, 
having made a rule requiring jewel¬ 
ry to be mtrusted to It for safe^ 
keeping, the passenger chooses to 
retam possession.—^Borden v. New 
York Cent R. Co., 162 N.Y.S. 1099. 
98 Misc. 574. 

Complete or partial possession and 
control by pa-'— nger 

Where a passenger on a railroad 
tram carries his hand bag into the 
car with him and retains the entire 
or partial possession and control of 
it the earner will not be responsi¬ 
ble for the loss unless negligence on 
the part of the earner or its serv¬ 
ants IS shown.—Burnett v. Riter, 
Tex.CivApp., 276 S,W. 347- 

Luty to protect passenger’s posses¬ 
sion 

While the owner of a package has 
possession of it m a car, the earner 
is obligated to use reasonable and 
ordinary care and watchfulness to 
protect such possession as agpmst 
other passengers and persons.— 
Foulke V. New York GonsoL R. Co, 
127 N.B. 237. 228 N.Y. 269, 9 JLU 
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view that no liability attaches to a carrier by bus m 
connection with the handing out of hand baggage 
by its servants to passengers who have alighted,^® 
it has been held that the carrier may be hable for 
the negligence of its servants in this r^^ard.^^ 
This liability extends to loss occurring through an 
employee while acting withm the scope of his em^ 
ployment in carrying a passenger’s baggage to or 
fiom the tram,*2 but does not extend to large sums 
of money or other property of exceptional value re¬ 
tained by the passenger in his control, without the 
knowledge of the carrier-®^ The mere fact of a 


loss, without any circumstance connecting it with 
a failure on the part of the carrier's employees to 
exercise due care, is not sufficient to show that it 
was caused the cameras n^ligence.*^ 

It has been hdd that the carrier becomes liable 
as insurer where its employee, in order to dear the 
aisle of a car, takes hand baggage from the custody 
and control of the passenger and assumes control 
by depositing the baggage in another part of the 
car.®® 

Under a statutory provision that, whenever pas- 


R. 1384. affirming: 168 K'.T.S. 78, 180 
AppDiv. 848- 

Bffect of of c-TrtJwJis em^ 

ployo^ 

Carrier was not liable to passenger 
for loss of for scarf wbea ^e was 
disturbed by sudden physical en¬ 
counter between two other passen¬ 
gers m subway train, although ear¬ 
ner failed to have guard preset in 
car, especially where there was no 
showing that, even though a guard 
were present, he could have inter¬ 
fered in tune to prevent the loss 
—Milbauer v. Interborough Rapid 
Transit C5o., 249 N-T S. 726, 139 Misc. 
644. 

Snitc *'-3 tahen. while passenger ab¬ 
sent for Iwwc^fsow 

Railroad company was not liable 
for loss of a suitcase which was 
placed 'over the seat whicdi the pas¬ 
senger occupied by a porter, and 
which was tahen from car while 
tram stopped to permit passengers 
to have lunch, m absence of show¬ 
ing that railroad company was giv¬ 
en actual or constructive custody of 
suitcase or that carrier was negli¬ 
gent.—Posner v. New Tork Cent. R. 
Co.. 277 lSrT.S 671, 154 Misc. 591. 

Baggage cars vndar coattdZ of the- 
a*w<**l eomp'^’ty 

(1) Where a railroad company, be¬ 
cause of the number of tickets pur- 
<diased by a theatrical company, fur¬ 
nished the latter several cars on 
which the theatrical company loaded 
Its own baggage and props, and the 
railroad company had nothing to do 
with transportation except to haul 
such cars, the railroad company was 
liable for negligence only, m re¬ 
spect of baggage in sudh cars — 
Crlobe & Rutgers Plre Ins Co. v. 
Wmter Garden Co, aCJLN.Y., 9 F. 
8d 227. certiorari denied 46 S.Ct. 352, 
870 TI.S 654, 70 LEML 782. 

(2) Where the manager of a the¬ 
atrical company made a contract 
with a railroad company for the 
lease of baggage cars for the trans¬ 
portation of properties and ^Cects to 
be used m a theatrical production 
and there was an express agreement 
that the railroad company was not to I 


be considered a common earner nor 
liable as such and that the theatrical 
company should assign a man to 
safeguard Its effects while m the 
car, such mainager was not entitled 
to recover for the loss of a trunk 
containing his personal property 
wfaidti was placed in one of the bag^ 
gage cars by his agent.—MeKeon v 
New York. N. H. & BL R. Co, 164 
N.Y.S 312, 177 Applhv. 462. 

Thadicab 

Taxicab company was liable for a 
loss of merchandise where its driv¬ 
er permitted a stranger to enter its 
taxicab and nde away with such 
merchandise, whi<^ had been placed 
m the taxicab by plaintiff’s employee 
who had mtended to become a pas¬ 
senger. Taxicab driver, permittmg j 
cab to be loaded with merchandise 
as accommodation to passenger, must 
exercise due care to prevent theft 
thereof—^Barr & Shoulberg v_ Yellow 
Taxi Corporation, 265 N.Y S 764, 148 
Misc. 855, affirmed 273 NYS. 754, 
152 Misc. 293 
Pzo«^‘*nate cause of loss 

Where a passenger, who was plac-i 
ed in a dark and crowded ear, lost 
his baggage and the carrier had rea¬ 
son to know that the car would'be 
crowded at that time, the darlmess 
may he deemed the proximate cause 
of the loss—Keith v. Atlantic Coast 
lane XL Co., 99 SK. 812, 112 SC 297 

90u NY.—Murphy v. Fastem Grey¬ 
hound lanes of New York, 256 N.Y 
S 114, 235 App.X>iv. 109. 

91. Mich —Blair v. Pennsylvania 
Greyhound lanes, 267 N.W. 578, 
275 Mich. 636. 

Pailuze to dflliver to proper 
ger 

(1) wntiere hand baggage.of a pas¬ 
senger which has not been under the 
exclusive control of a earner by 
bus IS takmi under the control of 
the carrier's driver, so that it may 
be handed to passengers who have 
alighted from the bus, the carrier be¬ 
comes a bailee and is liable as such 
and not as an insurer, and m such 
case the carrier is liable only for 
negligence in failing to make dne 
delivery —Blair v. Pennsylvania 
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Greyhound Lanes, 267 NW. 578, 275 
Mich. 636 

(2) While driver of bus, who had 
told passengers to alight and that 
he would hand out the baggage, was 
under no legal duty manually to de¬ 
liver particular baggage to the pas¬ 
senger to whom it belonged or into 
the enstody of snch passenger, if the 
baggage was handed out and a pas¬ 
senger’s failure to claim his bag- 
gSLge or to receive it was due to the 
negligrence of the carrier’s servant, 
the carrier viras liable.—Blair v. 
Pennsylvania Greyhound Lines, su¬ 
pra. 

92. N Y.—Hasbrouck v New York 
Cent, etc, R. Co., 95 N.Ei 808, 202 
NY 363, 35 LBA..N.S. 537. Ann. 
Casl912X» 1150, affirming 122 N.Y. 
S- 123, 137 App.I>iv 532, affirming 
118 N.Y.a 735. 64 Misc 478. 

Wyo-—Union FUc. R. Co. v Gtslcc, 
143 P 353, 22 Wyo. 452, IiJEl.A 
1915B 608. 

10 C J p 1202 note 41. 

Conductor passenger 

Conductor, when he took posses¬ 
sion of passenger’s hand hag and 
(juried it out of coach to assist her 
to alight, acted withm scope of au¬ 
thority, and for ihis negligence com¬ 
pany was liable—Atlantic Coast lane 
R. Co. V. Barksdale> 124 SJB 362, 32 
GraA.pp 643 

SSL Ihd.—Pinkus v- Pittsburgh. C, 
C. & St. L Ry Co. 114 N K 36. 65 
IhdApp 38. 

10 GLJ p 1203 note 42. 

of inOe is that, under the 
orflinary contract of carnage, the 
earner assumes no obligation by its 
contract as to articles which form 
no part of the passenger’s ordinary 
luggage or personal effects—Pinkus 
V. Pittsburgh. C.. C. & St. L. Ry. Co., 
114 N,E. 36. 65 Ind.App. 38 

9*. N.Y—Cohen v New York Cent., 
etCL, R. Co, 105 N.YS. 483, 121 
App.DiV. 5. 

Wyo—Union Pac. R Co V- Graeme, 
143 P 353. 22 Wyo. 452, L.RA- 
1915B 608. 

95- Tenn.—Nashville, C & St. D. 
Ry. V- North. 6 TeunChvApp. 20. 
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sengers n^lect or refuse to have their luggage 
checked and transported in a regular baggage car, 
it is carried at their risk, baggage which is not 
diecked by the passenger and is received into the 
coach in which he is riding is carried at his risk, 
notwithstanding a porter aids the passenger by 
lifting the baggage into the coach-®® A statutory 
provision that a carrier by motor vehicle shall be 
liable for loss or damage to baggage only when 
checked with the operator of the vehicle does not 
preclude a recovery for baggage which has not 
been checked and is retained by the passenger 
where the passenger leaves the vehicle without 
taking his baggage, pursuant to the invitation of 
the carriers employee, and the vehicle makes a 
stop at an intermediate pomt®^ 

The view has been expressed that if a earner 
refuses to take mto its custody for transportation 
as baggage property properly transportable as bag¬ 
gage so that the passenger is compelled to retam 
custody while on the carrier’s train, the passenger 
may hold the carrier to an insureris liability in re¬ 
spect of such property.®® 

Baggage on rack or shelf in bus, A carrier by 
bus is not liable as a common carrier or as insurer 
for the loss of baggage placed on an open shelf or 
radc inside the bus above the seats whether the 
baggage was placed there by the passenger or by an 
employee or agent of the carrier, even though the 
baggage is not in plain view of the passenger while 
seated in the bus, since there is not a delivery to 
the carrier of complete care, custody, and control 


of the baggage, which is an essential element of the 
carrier’s liability as common carrier or insurer, 
and, in such case, the carrier is not liable, if at all, 
except where there is negligence.®® On the other 
hand, the carrier has been regarded as a bailee of 
hand baggage which is carried in a rack attached 
to the mnning board; such carrier is not an insur¬ 
er, but, as bailee, is under the duty to exercise rea¬ 
sonable care.^ 

Custom or usage of carrier, A usage or custom 
to allow passengers to carry packages of merchan¬ 
dise in passenger cars, in derogation of the com¬ 
mon-law contract of carriage, must be so general, 
certam, uniform, and notorious, that it can be con¬ 
cluded that the oflScers and agents of such company 
possessed knowledge of such usage, and acquiesced 
therein, in such rnanner that it became a part of the 
contract of carriage;® if such usage has been so 
acquiesced in as to amount to a regulation, the car¬ 
rier can resume its rights under the law only after 
reasonable notice of its rescission of the regula¬ 
tion.® 

Articles left in conveyance by passenger. Where 
the passenger leaves his baggage on his seat in the 
train, forgetting to take it vrith him on leaving the 
train at his destination, and it is afterward lost or 
stolen, he generally ramiot bold the carrier liable 
for its loss.^ If, however, he can show that the 
wrongful conduct of the carricr^s employees was 
the proximate cause of the loss, either by their fail¬ 
ing to take care of his baggage after full knowledge 
of the facts or in any other way, he may hold the 


9GL OkL—Ayres ▼. Missouri-iraTisas- 
Texas XL Co, 28 P.2d 992, 167 OkL 
163 

97- S.G.—Payne v. Atlantic Grey- 
bound Bus lanes. 188 S.£j. 426, 182 
S.C 58. 

Bisbt of pr'-^xnirer to assimiiB eocor- 
ctee of caza 

Under tbe drcmnstances described 
in the text, the passenirer is entitled 
to assume that the baggage wiU be 
cared for and protected.—Payne v. 
Atlantic Greyhound Bus Xiines, 188 
SJBL 426. 182 S.C. 58. 

98L N.T —Borden v. Kew Tork Cent. 
R. Co., 162 N.T.S. 1099, 98 Misc. 
574. 

Segulation as to Jewtizy 

(1) On a motion to set aside dis¬ 
missal of the complamt on the plead¬ 
ings and the opening of plaintifT 
passenger's counsel m an action for 
loss of Jew^ry which plamtifE had 
left momentarily on a table in de¬ 
fendant's dinfng car the existence of 
a rule;, filed, published, and put in 
force by the earner, to the effect 
that jewelry should not be mdosed 


m baggage to be chedked, and that 
the carrier would not be responsible 
for such articles in baggAge, was a 
refusal to take jewelry mto the cus¬ 
tody of the carrier, and, that, since 
no facilities for safe-keeping were 
proffered to the passenger who, 
therefore, was compiled to retam 
custody of the jewelry, the earner 
could be held to an insurer's liability, 
notwithstanding the passenger might 
have forwarded the jewelry by reg¬ 
istered insured parcel post, ex¬ 

press, or bonded messenger.—Bor¬ 
den V. New Tork Cent. R. Co., 162 
N.T.S. 1099. 98 Misc. 674. 

(2) The view was expressed that 
the passenger was bound by the tar¬ 
iff provisions and their legal conse¬ 
quences, and was entitled to act on 
the basis of them and their conse¬ 
quences.—Borden v. New York Cent. 
R. Co, supra. 

(3) On appeal subsequently taken 
from a judgment based on a verdict 
in favor of plamtiff m the same case, 
it was stated that the only cause of 
action was for negligence.—Borden 
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V. New Tork Cent. R. Co. 16S N.T.8. 

742, 181 App.l>iv. 306. 

99. Iowa.—Jensen v. Interstate 
Transit Lanes, 266 N.W. 9, 221 
Iowa 513. 

Mich.—Blair v. Pennsylvania Grey¬ 
hound I^mes; 267 N.W. 578. 275 
Mich. 636. 

Vatnze of bailment 

In such case, it has been held, 

there is not a bailment in respect of 

which negligence may be predicated. 

—Miurphy v, Mastern Greyhound 

Bmes of New Toril^ 256 N.Y.S. 114, 

235 App.Div. 109. 

1. Tex—Burnett v. Rlter, CivApp., 
276 SW. 347. 

2. N.J.—Runyan v. Central R. Co., 
44 A 985. 64 N JJCaw 67. 48 L..RA. 
744. 

10 C J. p 1203 note 45. 

& N. J.—Runyad ▼. ' New Jersey 
Cent. R. Co., 41 A 367, 61 N.J.haw 
537, 68 Am.S.R. 711. 43 LuRA. 284. 

A Misa—ntmois Cent. R Co. v. 
Budy, 63 Miss 600, 66 Am.R 846. 

NyJ—^T ower v. Utica, etc., R. Oo., 7 
Hill 47, 42 Awi T>. 36. 

10 C.J. p 1203 note 47. 
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carrier responsible.® A package forgotten and left 
in a car by a passenger is in the custody and po¬ 
tential actual possession of the carrier, and it is 
the right and duty of the earner to become, as to it 
and the owner, a gratuitous bailee, and this involves 
the right and duty to have possession and to use 
the Care of a gratuitous bailee until the owner 
should call for the package.® 

Where a carrier undertakes to provide a place 
for the safe-keeping of artides that may be inad¬ 
vertently left by passengers on its cars, and makes 
it the duty of its employees to take charge of such 
artides, it will be deemed a part of its business to 
take and keep charge of such artides until called 
for by the ownerJ 

§ 870- Passenger Not Accompanying Bag¬ 
gage 

While according to some cases a carrier Is liable 
only as a gratuitous bailee if, through the fault of the 
passenger, the baggage Is not transported on the convey¬ 
ance on which the passenger travels and no extra com¬ 
pensation IS paid, there is authority for the view that 
the fact that the passenger fails to travel on the same 
conveyance does not relieve the carrier of its liability 
as a carrier of baggage. 

According to some cases, the undertaking of the 
carrier is to cany the passenger, and with blnri his 
reasonable baggage and, if through the passenger’s 
fault the baggage does not go on the same convey¬ 
ance with him, it must go as freight, and the car¬ 


rier is entitled to added compensation therefor;® 
and, if no added compensation is paid, the contract 
is one of bailment for the benefit of the passenger 
as bailor, and the carrier’s liability is that of a 
gratuitous bailee only.® The fact that baggage is 
carried on a train other than that on which the 
passenger travels does not, however, under all cir¬ 
cumstances, relieve the carrier of liability as insur¬ 
er in respect of such baggage, or of hability to the 
same extent as though the baggage were carried 
on the train on which the passenger travels.^® 
Where the failure of the baggage to go on the 
same train with the passenger is due to the fault 
of the carrier, where, for any cause within the con¬ 
trol and supervision of the carrier, the baggage is 
carried on another tram, where the carrier express¬ 
ly or mipliedly consents that it shall go on a differ¬ 
ent train, or where baggage is checked through 
over different lines and the connection is so dose 
at some point that there is not time to transfer the 
baggage to the train taken by the passenger, the 
liabilily of the earner is the same as in cases where 
the baggage is carried on the same train with the 
passerger.^^ According to some cases, the carrier 
is liable as such for a passenger’s baggage, whether 
the passenger’s failure to go on the same tram with 
It IS caused by the carrier or the passenger;^® and 
It has been held that this rule applies, even though 
the passenger did not use the ticket on which the 
baggage was checked.^® So, titiere is authority for 


5. ICass —iCitisiey v. Ijoke Sbore, i 
eta, R. Ck>., 125 54, 28 Am. I 

R. 200. I 

10 C J. p 1203 note 48 

6b NY —Ronlfce v. New York ConsoL 
R. Co, 127 N.E. 237, 228 N.Y. 269. 
9 A.Ii R. 1384, afllnmngr 168 N.Y.S. 
72. 180 App-Div. 848 
Biglit sapedor to that of anotlier 
passeng^er 

The right of the earner to the 
custody and actual possession of a 
package left by a passenger is su¬ 
perior and paramoimt to any right of 
another passenger to take the pack¬ 
age.—]9V>iilke V New York Consol. 
R. Co. 127 NE. 237, 228 NY. 269 

9 A.I<.R. 1384, affirming 168 NY.S. 
72. 180 App Div. 848. 

7- N Y.—Uforris v Third Ave. R. 
Co., 1 Daly 202, 23 HowPr. 345. 

a. Colo—-Denver, etc, R. Co. v. 
Doyle. 145 P. 688. 58 Colo 327. L. 
R.A.1915D 113. 

10 aj. p 1203 note 50. 

Whexe ha^age is for extra 

compensation cm a tram other than 
that on whic^h the passenger travels, 
the carrier is liable for loss of, or 
iigury to. such baggage as a car¬ 
rier of freight.—Perry v. Seaboard 


Air Dme R- Co.. 88 SE. 156, 171 N- 
C. 158, D.R.A.1916E 478. 

9. NC—Midgett v. Eastern Caro¬ 
lina Tiansp Co., 104 SE. 32, 180 
Na 71 

10 aj. p 1204 note 51. 

Gross XL^ligence 

Where no extra compensation is 
paid, the comer is liable, as gratui¬ 
tous bailee, only for gross negligence, 
whicffi IS the failure to exercise the 
core of a person of ordinary pru¬ 
dence undertaking to corry the goods 
of another without compensation.— 
Perry v. Seaboard Air Dme R. Co., 
88 S.E 156, 171 N.a 158. Ii.R.A.1916E 
478- 

IOl N.C.—-Perry v- Seaboard Aar 
lane R. Co., supra. 

Tex—Texas & P. Ry Co. v Gra¬ 
ham. Civ App., 257 SW- 642, cjer- 
tiozari denied Dancoster v. Gm^ham, 
45 S Ct. 225, 266 TJ S 632, 69 DJBld. 
478, and error dismissed 46 SCt. 
202. 269 DS. 541. 70 D-Ed. 402 
10 C J. p 1204 notes 54. 55 

11. NC—Perry v. Seaboard Air 
lilne R. Co., 88 SE. 156, 171 N.C. 
158, DR.A.1916E 478. 

10 GJ- p 1204 notes 52-54. 

13. Tex—Texas & P. Ry. Co. v. 
1 Graham, Chv Aup.. 257 S.W. 642, 
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643, c^ertiorari denied Danesmter v 
Graham 45 S-Ct. 225, 266 TJ S 632, 
69 LEd. 478, and error dismissed 
46 SCL 202. 269 US, 541. 70 L.Ed. 
402, citing Goxpus giixis—Payne v. 
Boswell, Civ.App., 241 S.W. 761. 

10 C J p 1204 note 55. 

13- Tex—Payne v. Boswell, supra* 
Ticket not used and destroyed 
Where one purchased ticket from 
defendant railroad cximpany and 
dtiecked her baggage to large enty 
m order to take one of its through 
trams to her destination £rom such 
city, but traveled to such csity over 
a different railroad, where she pur^ 
cdiased a ticket for her destination 
and exchanged baggage cdiecks, with¬ 
out any mtent to defraud or deceive 
defendant, havmg destroyed the tick¬ 
et on which the baggage was first 
checked, and the baggage was stolen 
at the depot where it was first check¬ 
ed, the carrier was liable for its loss 
as an msurer, and not as a mere 
warehouseman or gratuitous bailee. 
—Came v Cleveland, C., G & St D 
Ry. Co., 185 N.W. 765, 217 Mich. 231, 
23 A-DR. 1442—-Marshall V Pontiac^ 
etc., R. Co., 85 N.W. 242, 126 Micb. 

I 45, 55 D RAl. 650. 
not to use 

I It has been held that the earner 
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the view that the mere fact that a passeng^er does 
not travel immediately to his destination over the 
same route over which his baggage is checked but, 
at an intermediate point, takes a side trip to a 
place in another state not on said route, does not 
affect the liability of the carrier m respect of such 
baggage.!^ 

In the case of baggage consisting of articles 
used by a man, his wife, and their child, the view 
has been taken that the husband and father is suf¬ 
ficiently represented by his wife, as affecting the 
liability of the carrier, where the wife and child 
travel on the train on which the baggage is ear¬ 
ned, notwithstanding the husband travels on a dif¬ 
ferent train-15 

A carrier’s practice of giving checks in exchange 
for transfer company checks amounts to an agree¬ 
ment to receive the baggage when it arrives and to 
check it to its destination seasonably, and contem¬ 
plates that it may not go by the train the passen¬ 
ger takes; hence the carrier's Habilily for the bag¬ 
gage so checked is not lessened because it does not 
go on the same tram.1® 

Where the passenger and the carrier specially 
stipulate that his baggage will be transported only 
over such lines and between such stations as the 
passenger will travel on the same date, the contract 
controls, and if the passenger mtentionally fails to 
travel on the same day with his baggage, the liabil¬ 
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ity of the carrier for the baggage is that of a gratu¬ 
itous bailee.1^ 

§ 871- Conversion 

In general, a carrier is liable where there is a con¬ 
version of a passenger's baggage by the carrier’s em¬ 
ployees or by a stranger. 

The carrier is liable for the conversion of a pas¬ 
senger’s baggage by its servants or agents, or by a 
stranger, where it results from a want of due care 
on the carrier's part,^* and for a misdelivery of the 
baggage of a passenger the carrier will be liable as 
for conversion,^® even though such misdelivery is 
made by reason of mistake or gross imposition or 
on a forged order.2® In regard to articles stolen 
from the trunk of a passenger by an employee of 
the carrier, it has been held, however, that,,where, 
under the particular circumstances, the common-law 
liability as carrier does not exist, and it is not lia¬ 
ble on the contract of carriage in respect of such 
articles, the earner is not liable as for conversion 
if it has no knowledge of the fact that such articles 
are in the trunk-^l 

Notwithstanding there has been a conversion of 
baggage, the passenger may lose or waive his right 
to recover more than nominal damages by volunta¬ 
rily resuming control over the baggage,22 but, after 
an action to recover for loss of baggage has been 
commenced and defendant’s answer has been filed, 
plaintiff is not bound to accept a tender of the 


becomes liable as such for a passen¬ 
ger's baggage even though the pas¬ 
senger does not intend to, and in 
fact does not, use the ticket on which 
the baggage waa checked.—Alabama 
Great Southern R. Co. v. Ehox, 63 
So. 538, 184 Ala. 485. 49 IiRA.,NS, 
411—10 C.J. p 1204 note 56. 

Tex.—^Texas & P. Ry Co. v. 
Graham, Civ.App, 257 S W. 642, 
certiorari deni^ Liancaster v. Gra¬ 
ham, 45 S.Ct. 225, 266 US. 632, 69 
LbRdL 478, and error Aismi«:sed 46 
S.Ct. 202, 269 n.S 541, 70 L-Eid. 
402. 

15- N.Y.—Curtis v. Delaware, etc., 
R. Co., 74 N.Y. 116, 30 Ain.R. 271- 

16. NY.—Moffat V. Ijong Island R. 
Co., 107 N.YS. 1113, 123 App.Div. 
719. 

17- Ga—Southern R. Co. v. DiTikins, 
etc, Hardware Co. 77 S.E. 147, 139 
Ga. 332. 43 L.RA.,NS, 806. 
Tenn—Crout v. 'lazoo, etc., R. Co., 
176 S.W. 1027, 131 Tenn. 667. LR 
A.1915E! 281 

18. N Y-—McCormick v Pennsylva¬ 
nia Cent. R, Co, 1 NE3, 99, 99 N. 
Y. 65, 52 Am R. 6. 


Wyo —liake Shore, etc., R. Co. v- 
Warren, 6 P 724, 3 Wyo. 134- 
10 C J p 1205 notes 59, 61. 

IS- Mo.—Boone v. Missouri Pac. R. 
Co, App, 263 S.W. 495, certiorari 
granted Missouri Pac. R. Co. v. 
Boone. 45 SCt. 196. 266 US. 600, 
69 LiHd. 461. and affirmed 46 SCt. 
341, 270 ns. 466, 70 IjJBid. 688. 

10 C J. p 1205 note 60. 

SohseauaiLt delivezy of tnuilc -mimifi 
contents 

A earner’s misdelivery or delivery 
to a wrong person of a trunk and 
contents, intrusted to it, is a con¬ 
version. although trunk is subse¬ 
quently recovered and delivered, nu- 
nus the contents, to proper person.— 
Boone v Missouri Pac R Co, Mo. 
App.. 263 SW. 495, certiorari granted 
Missouri Pac. R. Co. v. Boone, 45 S. 
Ct. 196, 266 ns 600. 69 LHd. 461. 
and affirmed 46 S.Ct. 341, 270 n.S. 
466, 70 liHd. 688. 

20- Dak.—Waldron v. Chicago, etc, 
R. Co, 46 N.W. 456, 1 Dak. 351- 
10 C.J. p 1205 note 60 

21. Ky.—Hlinois Cent. R Co. v. 
Pontame, 289 S W. 263. 217 Ely. 211, 
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52 ADR. 1064, criticizing Chesa¬ 
peake, etc, R. Co V. Hall, 124 S. 
W. 372, 136 Ky. 379, Ann.Caa.l912A 
364. 

Season for rule 

The necessary element of domin¬ 
ion over the converted property, in 
order to render the earner liable in 
trover as for conversion, was lack-* 
ing in view of the fact that the 
earner did not have knowledge that 
the converted property was in the 
trunk; knowledge of such fact on 
the part of earner’s servant who 
stole the property was not imputable 
to the carrier because the presump¬ 
tion was that such servant would 
not communicate sucdi fact to the 
carrier—^nimois Cent- R. Co. v. Pon- 
tame, 289 SW. 263, 217 Ky. 211, 52 
AD-R. 1064. 

22u N Y —^McCormick v. Pennsylva¬ 
nia Cent. R. Co.. 80 NY. 353 
10 CJ. p 1205 note 61 [al <2), p 
1230 note 1 [b]. 

23- Wyo.—Dake Shore; etc., R. Co. 

V. Warren, 6 P 724, 3 Wyo. 134. 

10 G.J p 1205 note 59 £b]. p 1230 
note 1 [al- 
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§ 872. Delay 

Delay in transporting and delivering baggage will 
ordinarily render the carrier liable for the resultant In¬ 
jury 

The earner is ordinarily liable for delay m trans¬ 
porting and delivering baggage, whether or not the 
baggage itself is injured ^4 Although it has been 
held that the earner is not bound to eany the bag¬ 
gage on the same tram with the passenger but 
merely to transport it withm a reasonable time,*® 
where the baggage is delivered to the earner in 
proper season, it is generally its duty to transport 
it on the same train with the passenger,*® or on 
one which permits delivery at the time the passen¬ 
ger reaches his destination,** and a failure so to do 
constitutes neghgence, unless there is some agree¬ 
ment or a sufficient excuse therefor,*® as where 
the passenger gives some direction, or docs some¬ 
thing, or omits to do somethmg which authorizes 
the earner to send the baggage on some other 
tram.*® 

Under some statutes, a passenger is entitled to 
recover from the carrier a penalty for delay in 
transporting baggage 

§ 873, Contributory Negligence 

The contributory negligence of a passenger may de¬ 
feat his right to rcicover for injury to, or loss of, bag¬ 
gage. 

A passenger is obliged to exercise reasonable 
care in respect of his property which he takes with 
hun,®^ and in general where a passenger has been 
guilty of neghgence which contributes to the de¬ 


lay of, or loss of, or injury to, his baggage he can¬ 
not recover therefor®* So, in case of loss to bag¬ 
gage retained by a passenger m his own custody, 
the carrier may defend on the ground that the 
proximate cause of the loss was the passenger^s 
own negligence; the rule in this connection is the 
same as m others, and no hability exists on the 
part of the carrier, even when some want of care is 
shown, where the proximate cause of the loss com¬ 
plained of is the passenger^s own want of care.** 

While It has been stated broadly that, where a 
earner has obtamed exclusive possession of a pas- 
senger^s baggage and thereby becomes an insurer, 
contnbutoiy negligence is not to be considered,*^ 
where baggage is checked to the wrong station, the 
passenger’s failure to read a check given to him 
which would have disclosed the mistake is such 
contributory negligence as will defeat a recovery 
for delay in its return to him.*® 

§ 874. Lfimitation of Liability 

In the absence of statutory or constitutional provi¬ 
sions to the contrary, the liability of a carrier as insurer 
of baggage may be limited by a fair and reasonable 
agreement between the earner and the passenger. 

The general liabihly of a earner for the baggage 
of a passenger mtrusted to its care, as in the trans¬ 
portation of other goods, is that of an insurer, as 
shown supra § 867, it being liable, at common law, 
to the full extent of the passenger's loss of, or m- 
jury to, his baggage,*® provided the loss of mjury 
IS with respect to articles which properly constitute 
baggage.** However, except m so far as there is 
a statutory provision to the contrary,*® this com- 


fl4b- Wjs —Alstschnler v Atchison, 
etc, H. Co. 144 K.W, 294, 155 Wis. 
146. 49 LR A-NS 491. 

10 C.J p 1205 note €3. 

25- Tex.—St. Louis Southwestern R. 
Co V Ray, 35 S.W. 951, 13 Tex. 
CivApp. 628 

2eL Colo.—^Denver, etc., R. Co v 
Doyle. 145 P 688, 53 Colo 327. L. 
RA.1915D 113. 

hCmn —Conheim v. Chic;a£ro Creat 
Western R. Co, 116 NW. 581, 104 
Mmn. 312. 124 Am S R. 623, 17 L. 
R.A-NS, 1091, 15 AniuCas. 389 
10 C J p 1205 note 65. 

27. SC—Sullivan v. Southern R. 

Co 54 S B 586, 74 S a 377. 

10 C J.^p 1205 note 66. 

2& Ind —^Toledo, etc., R. Co. v 
Tapp 33 N.B. 462, 6 Ind.App 304. 
NY—Glasco v. New York Cent. R. 
Co, 36 Barb 557. 

m—=-WaId V. Pittsburg, eta, R. 
Co. 44 NE 888, 162 HL 545. 53 
Am S R. 332, 35 h R.A. 356. 

2®. Ark.—St. Louis, eta, R. Co. v. 
13CJ.S—107 


Campbell, 158 SW. 120. 108 Ark- 
432 

31- Pa—-ITeihofer Raking Co. v. 

Payne 77 Pa Super. 570 
32. N.Y.—Hasbrouck v. New York 
Cent., eta, R. Co. 95 N.E. 808. 202 
NT 363, 35 LRAJfiTS, 537, Ann. 
Cas.l912D, 1150, afiSTming 122 N 
TS 123, 137 AppJ[>iv 532, which 
affirmed 118 NYa 735, 64 Misa 
478. 

10 aj. p 1206 note 70. 

33L NT—^Barden v. New York Cent 
R. Co.. 168 NT.S. 742, 181 App. 
Div. 306. 

10 C J. p 1206 note 71. 

Baggage not m actual or constmctivo 
custody of carrier 
Where a earner did not have ac¬ 
tual or constructive custody of bag¬ 
gage which a passenger had taken 
mto a tram, so that the earner was 
not chargeable as bailee, it was un¬ 
necessary to consider the question as 
to the contributory negligence of the 
passenger whose baggage was nu&s- 
mg when she returned to the tram 
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after leaving the tram for luncheon 
at an mtermediate station.—Posner 
V New York Cent. R. Co, 277 NT 
S 671, 154 Misa 591. 

at NY—Hessler v. Detroit & C. 
Nav. Co., 170 N.Y S 513. 103 Misa 
551. 

But the view has been expressed 
that common earners are insurers 
of the safety of the article, subject 
to certain limitations where there is 
contnbutory negligence on the part 
of the passenger —^Barnet v Pull¬ 
man Co, 281 N.YS. 575, 155 Misa 
876 

35. La.—Gonthier v. New Orleans, 
eta, R. Co., 28 Ann 67, 

36L Vt.—Ranchau v, Rutland R. Co., 
43 A. 11. 71 Vt. 142. 76 Am SR. 
761. 

37- Mo —Hubbard v Mobile, etc., 
R Co. 87 S W 52. 112 Mo.App 459. 
10 G.J. p 1206 note 76. 

38L Tex.—Lancaster v. Smith, dv- 
App. 244 S-W 1076, affirmed, Com. 
App, 262 SW. 74^ error dismissed 
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mon-law obligation may be limited by a fair and 
reasonable agreement between tbc carrier and the 
passenger against loss or dairmge not resulting 
from the negligence of the carrier or its em¬ 
ployees,^^ provided, according to some cases, an 
independent consideration, such as a reduced rate 
of fare, is given for such limitation and in some 
jurisdictions a contract for limitation of liabihty 
is authorized by statute.^^ Subject to limitations 
and qualifications as to assent of the passenger and 
as to the effect of a public notice, recognized in 
some cases and considered infra § 877, a earner 
may, by a reasonable regulation brought to the no¬ 
tice of the passenger, requiring disclosure of excep¬ 
tional ^lue or compliance with other reasonable 
conditions, limit its liability,^^ but in general the 
passenger must have notice of the regulation^® and 
an opportunity to comply with it.^^ 

Limitation of liability of carriers for an inter¬ 
state passenger's baggage is covered by the Inter¬ 
state Commerce Act and amendments thereto,^® 
and limitation of liabihty, to some extent at least, 
by pubhshed tariff, is permissible under the Car¬ 
mack Amendment, 49 U-S.CXA. § 20 (11),^® and 
this rule was not altered by the CiiTninins Amend¬ 
ment, as amended 49 U-S.CAl. § 20 A car¬ 


rier should not use doubtful language where it 
seeks to limit its common-law liability in respect 
of the interstate transportation of baggage.^® 

Regulations or stipulations relied on as limiting 
the carrier’s hability must be reasonable,'*® and 
whether or not a particular regulation is reason¬ 
able is generally a question of fact which must be 
determined from the circumstances of each case, as 
shown infra § 899. Such regulation also must not 
be inconsistent with any statute or with the duty 
of the carrier to the public,®® and a earner may not 
by rule or regulation relieve itself of liability im¬ 
posed by statute where the statute prohibits such 
exemption from liability in this regard.®^ 

Limitaiion as to tram. A stipulation in a ticket 
sold at a reduced rate that the passenger’s baggage 
shall be carried only over such hues and between 
such stations as the passenger shall travel on the 
day the baggage is presented for checking is valid, 
and releases the carrier from liability, as a carrier, 
for the loss of baggage where the passenger does 
not intend to, and does not, travel in accordance 
with the stipulation,®® and, it seems, under some 
circumstances, releases the carrier from liability, 
as a carrier, for the loss of baggage earned on a 
tram on which the passenger does not intend to. 


46 S CL 202, 269 JJ.S. 641, 70 
785 

10 aJ. p 1206 note 77. 

Statute not applicalile 

A statutoiv provision that no rail¬ 
road company shall hy any contract, 
receipt, rule, or regulation exempt 
itself from liability of a common 
earner or carrier of passengers did 
not apply to a rule that a company's 
baggagemen shall not receive jewel¬ 
ers sample cases for transportation 
as ordinary baggage unless the own¬ 
er has secured a permit from the 
company—Weber Co. v Chicago, eta, 
K. Co, 84 N.W 1042. 113 Iowa 188, 

39- Mass—Perkins v. New York, N. 
N, & H R. Co. 122 NJS. 306. 232 
Mass. 336 

10 aj. p 1206 note 78. 

Inmiting liability to own Ime see 
mfra | 888. 

40. Ala.—liouisville & N. R. Co. v. 

Hestle. 75 So. 885. 200 Ala. 137. 
10 C.J. p 1207 note 79. 

41- Mont.—Rose v. Northern Paa R. 
Co., 88 P 767, 35 Mont. 70, 119 Am. 
SR 836. 

10 C.J. p 1207 note 80. 

42l Tenn.—Grout v. Yazoo, etc, R 
Co, 176 SW. 1027, 131 Tenn. 667. 
I/RA1916E 281 
10 C J p 1207 note 81. 

43. N. Y —Tnmble v. New York 
Cent., etc., R Co, 56 N.£L 532. 162 


N.Y. 84, 48 I^RA. 115, affirming 
57 N.Y S 4S7, 39 App.Div. 403 
10 aj. p 1207 note 81 fej (1). 

4A. N-Y—Freeman v. Newton, 3 E. 
T> Smith 246. 

10 C-J- p 1207 note 81 Cbl- 

45- TJ S —Boston, eta, R Co v. 
Hooker. 34 S CL 526, 233 IX S. 97, 58 
liEd. 868, IjRA 1915B 450, Ann. 
Cas.l915r> 593, reversmg 95 NE 
945, 209 Ma-s. 598. AnmCas 1912B 
669. 

Mo.—^Treadway' v. TemjiTiai R R 
Ass’n of SL IjOuis, App., 84 SW.2d 
143. 

10 CL J. p 1207 note 82. 

4fii U S.—Galveston, H. & S. A Ry. 
Co. V Woodbury, 41 S Ct 114. 254 
IT S. 357, 65 REd. 301, reversmg 
Woodbury v. Galveston, H & S A. 
Ry. Co, Tex.CivApp, 209 SW. 432. 

Verminni assodation. as agent of 
railroad. Gompany 

Where contract of carnage for pas¬ 
senger and baggage was mterstate 
and mcluded holdmg of baggage at 
terminal for twenty-four hours and 
loss occurred prior to expiration of 
su<dL period, railroad company and 
terminal company, as agent of rail¬ 
road company, were entitled to bene¬ 
fit of contract of carriage and such 
baggage tanfis as were published by 
railroad with mterstate commerce 
commission as respected association's 
liability for loss—^Treadway v. Ter- 
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miTisI R R Ass'n of SL IiOUis, Mo 
App, 84 S.W.2d 143. 

417- TT.S—(Galveston, H & S A Ry 
Co. V. Woodbury, 41 S CL 114, 254 
IT S 357, 65 REd. 301, reversing 
Woodbury v, Galveston & S A 
Ry. Co., Tex.Civ App., 209 S W, 
432 

4BL Ky—^nimois CenL R Co. v. Pon- 
tajne, 289 SW. 263, 217 Ky. 211. 52 
ALR 1064. 

49- Ala.—liOuisville & N R Co v. 

HesUe. 75 So. 885, 200 Ala. 137. 

10 C J. p 1207 note 83. 

Baggage held at owner’s risk 

In' citing Corpus Juris, the view 
was expressed that an unreasona¬ 
ble notice, regulation, or stipulation 
that baggage is held at the owner's 
nsk will not release the carrier from 
liability—Maxwell Operatmg Co. v 
Harper, 200 SW. 616 517, 138 Tenn. 
640—^10 C.J. p 1207 note 83 [a] 

50. Pa.—Jacobs v New Jersey CenL 
R Co, 19 Pa Super. 13, affirmed 
57 A 982, 208 Pa. 535. 

51- Ohio—Ene R Co. v. Steinberg. 
113 N.E. 814, 94 Ohio SL 1?9, LR 
A1917B 787. Ann Cas.l917E 661 
SSL Ga —Southern Ry. Co. v. Din¬ 
kins & Davidson Hardware Co., 77 
SJe 147, 139 Ga. 332. 43 DRA.N. 
S., 806. 

Tenn.—Crout v. Yazoo etc, R Co, 
176 S.W. 1027, 113 Tenn. 667. DR 
A1915B 281. 

10 aJ. p 1206 note 78 [c]. 
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and, does not, travel, unless the stipulation is waiv- 
^;53 and sudi a stipulation is not invalidated b; 
a custom of passengers not to travel with their bag¬ 
gage when checked, unless the carrier has knowl¬ 
edge of such custom, but it does not release the ear¬ 
ner from liability for baggage carried on a differ¬ 
ent train by accident, or for ba^;age earned on a 
regular baggage train, or where the carrier chooses 
not to forward the baggage on the passenger’s 
tram.®* 

Transportation of dogs, A passenger is not in 
general bound by a rule or regulation as to the car¬ 
nage of dogs of which he has no knowledge.^^ 

§ 875. - As to Amount or Value of Bag¬ 

gage 

Subject to certain restrictions, a earner may, by 
contract, limit its liability to a specified amount or on 
the basis of an agreed value of the baggage. 

While, in the absence of l^^lative enactment, 
the law does not prescribe any definite limit to the 
amount or value of bsggage beyond which a earner 
is not liable,®® a earner is usually required to carry 
as baggage for a particular passenger, and to as¬ 
sume liahihty as insurer in respect of, such articles 
only as, in quantity and value, do not exceed such 
as are ordinanly or usually carried by passengers 
of like station who proceed on like journeys,®^ and. 


subject to certain restrictions as to the nature of 
the liability recognized in some cases and consid¬ 
ered infra § 876, a carrier may specially contract 
that it will he liable for a prescribed amount, and 
no more, provided such limitation is not unreason¬ 
able,®® or may by contract limit its liability to a 
value agreed on for the purpose of fixing the rate 
for which the baggage is to be carried.®® So rea¬ 
sonable regulations or notices, limiting the earner’s 
liabihty for baggage to a certain amount, unless its 
value is disclosed and an additional payment made 
for the excess over the amount named, have gen¬ 
erally been regarded, as valid when brought to the 
knowledge of the passenger,®® or when passenger 
may he presumed to have knowledge,®^ but as a 
general rule the assent of the passenger is neces¬ 
sary in order to render a regulation or notice bind¬ 
ing, as shown infra § 877. A valid regulation of a 
state reg^atory body, adopted pursuant to statutory 
authorization, which fixes liabilily based on value 
will be given effect in a case in which such regula¬ 
tion is properly applicable.®® 

According to some cases, a limitation of liabibty 
to a certain amount or one which is based on the 
valuation of the property is not available to the 
carrier where there is a conversion of the baggage 
by the earner,®® or where the loss is caused by the 
earner’s negligence, as shown infra § 876. 


53. Tenn.—Croat v. Tazoo, etc., R. 
Co. supra. 

10 CLJ. p 1207 note 87. 

Acts or matteES not constituti'ncr 
waiver 

The custom ot other as^ents of the 
earner m receiving* and checkmg 
baggage, contrary to the provisions 
of the contract here under consid¬ 
eration, did not constitute a waiver 
m the absence of a showing that 
such custom was expressly or im¬ 
pliedly known to the governing offi¬ 
cials of the earner.—Southern By. 
Co V. DiTiiriTisi A Davidson Xfordware 
Go, 77 S.B. 147. 139 Ga. 332. 43 
B A.,NS. 806. 

51. Tenn.—Crout v. Tazoo, etc., R 
Co, 176 S.W. 1027, 131 Tenn. 667, 
II.RJ4.1915H: 281. 

55. Ala.—City, etc., R. Co 
V. Higdon, 10 So. 282, 94 Ala. 286, 
33 Anus R. 119, 14 KR.A. 515. 

10 a J. p 1208 note 93. 

Special eoMtnut 

The better rule is that a earner 
which does not assume to act as 
such in the carriage of dogs on pas¬ 
senger trams, hut whi<^ on the re¬ 
quest of a passenger, consents to 
carry a dog on a particular occasion, 
cannot be h^d liable as a common 
earner for the subsequent loss of 
the dog while under its charge^ al¬ 


though the earner’s agent may have 
been .paid something for the car¬ 
nage of the dog The action, if any 
lies, IS on the pnvate, special con¬ 
tract, and not on any imdertflirinj^ 
imposed by the common low on car¬ 
riers.—Honeyman v. Oregon, etc., R. 
Co., 10 P 628, 13 Or 353, 57 Am R. 
20—10 C J p 1207 note 92 La]. 

561. Ter.—Galveston, etc., R. Co. v. 
Pales, 77 SW. 234, 33 Ter.CivApp 
457. 

57. Tr.S—New Tork Cent, etc, R. 
Co. V. Fraloffi N.T., 100 US. 24. 
25 LJBS± 531. 

10 aj. p 1208 note 95. 

sa. Mass.—Secoulsky v. Oceamc 

Steam Nav Co., 112 N.E. 151. 223 
465. 

Neb.—Sutton v. Payne, 196 N.W. 710, 
111 Neb 455. 

10 aj p 1208 note 96. 

Recovery of interest Where liability 
limited see infra $ 903. 

59. Mass—Perkins v New York, N 
H. & H. R. Co, 122 N.E. 306. 232 
Mass. 336. 

N Y —Mmtum v. New York Cent. R. 
Co, 220 NY.S. 789. 220 AppDiv 
222 

Ohio —Cunard Steamt?lnp Co. v 

Thompson, 16 Ohio App 506. 

10 C.J. p 1208 note 96. 

1699 


|90l NY—Kopetzky v Cunard S. SL 
Co, 227 NY& 539, 131 Misc 599. 
10 GLJ. p 1209 note 98. 

61. NY—Ropetzky v. Cunard S. S. 
Co., supra. 

62. Ga .—Myers v. Atlantic Grey¬ 
hound T ines, 184 SJB 414, 52 Ga. 
App 698. 

63. Nev.—Zetler v. Tonopah, etc, R. 
Co. 143 P. 119, 37 Nev. 486, 129 P. 
299. 35 Nev 381, i:^RA.1916A 1270. 

ND.—Goldstem v. Northern Pac Ry. 
Co. 164 N.W. 143, 37 N.D. 602, I*. 
RA.1918A 612. 

xuixi state and Intexstate shipments 
ccnupared 

In respect of intra-state transpor¬ 
tation, a earner convertmg an arti¬ 
cle intrusted to it by delivery to 
wrong person thereby in effect aban¬ 
dons its 'contract with the shipper 
and cannot thereafter rely upon the 
provisions of such contract to limit 
its liability; but under the federal 
law misd^ivery is not deemed a con¬ 
version depriving a carrier of the 
benefit of a limitation of liability. 
—Missouri PacL R. Co. v. Boone, 46 
set. 341, 270 US 466, 70 liRd. 688, 
affirming Boone v. Missouri Pac. R. 
Go, Mo., 263 S W. 495, certiorari 
granted Missouri Pac R Co v. 
Boone, 45 SCt. 196. 266 US. 600. 69 
JmEO. 461. 
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Failure of a passeng^er to declare excess value 
and to pay excess diarges at the time the baggage 
was checked does not permit the carrier to claim 
the benefit of a limitation as to the amount for 
which it is liable where the carrier’s employee de¬ 
clined the passenger’s offer to declare the excess 
value at the time of checking and the passenger 
was, and remains, willing to pay the excess charges 
and tenders payment m his pleading®^ A rule 
or regulation that a railroad carrier shall not be 
liable in excess of a specified amount unless a 
greater value is declared when the baggage is re¬ 
ceived by the carrier or its agents does not apply 
so as to limit the liability of a terminal carrier to 
which the owner had delivered certain baggage to 
be held until called for, where, when the owner or 
his agent applies for such baggage in order to have 
it transported by the railroad carrier, the baggage 
has already been lost®® 

A limitation of the amount of baggage which a 
passenger is entitled to have earned does not in 
general restrict or aflFect his common-law right to 
carry personal baggage with him,®® but merely lim¬ 
its the accommodation which the passenger may 
have with respect to baggage committed to the cus¬ 
tody of the carrier.®^ 

Regulations promulgated by the director gen¬ 
eral of railroads which provided for limitation 
of liability based on the value of the baggage, dur¬ 
ing the federal war-time control of railroads, were 
upheld as valid and binding, even in respect of 
baggage transported between points in the same 
state.®* 

Statutory provisions which authorize a carrier to 


limit liability on the basis of value or recognize 
the carrier’s right in this regard are given effccl 
in accordance with their terms duly construed®® 
While the view has been taken that a statute 
which in general terms declares that the carrier 
shall be liable in respect of property carried as 
baggage up to the full value and regardless of its 
character, but which provides that the value in 
excess of a specified amount shall be stated and 
that the carrier may make a reasonable charge for 
the assumption of such liability in excess of said 
amount, does not effect a limitation of liabihty 
to such amount where the value is not stated,^® 
a carrier may, by filing a schedule of rates and 
charges, containing a limitation in accordance with 
such statutory provision, with a public regulatory 
body, pursuant to the provisions of another statute, 
effect a limitation of liability.^^ In order success¬ 
fully to claim the benefit of some statutes permit¬ 
ting limitation, the earner must, by publication of 
schedules or otherwise, bring itself within the pro¬ 
visions of the statute.72 

Statutory restriction or prohibition. An attempt¬ 
ed limitation based on value is not available where 
it is in conflict with a governing statute.^® In 
general a state statute that common earners shall 
not limit or restrict their liabihty as it exists at 
common law, prevents a limitation based on the 
value of baggage transported between points with¬ 
in the state; a state statute which prohibits or 
prevents, either in all cases'^* or imder the par¬ 
ticular circumstances involved,^® the giving effect 
to such a limitation applies and renders ineffective 
sudh a limitation in respect of the intra-state trans¬ 
portation of baggage over a railroad Ime after 


Tex.—Payne v. Boswell, CSv-, 
App., 241 S.W. 761. 

05- Ala-—Birminsham Termljial Co. j 
V. Thomas, 92 So. 803, 207 Ala.! 
363. 

6Gl NY.—Hasbrouck v- New York 
Cent., etc., R. Go., 95 N.B. 808, 202 
N.Y. 363, 35 LRA-,N-S., 537, Ann. 
Gas 1912r> 1150, afBrmins: 122 N 
Y.S 123. 137 App.Div. 532, which 
affirmed 118 N.Y.S. 735, 64 Misc. 
478 

10 C J. p 1209 note 5. 

67- N.J-—Itunyan v. New Jersey 
Cent. R. Co, 41 A 367, 61 N.J. 
Ijaw 537, 68 Am.S.R. 711. 43 RRA 
284. 

68. Na—Pow^ V. Hines, 104 S.E 
533. 180 N-a 665- 

Tex.—^McConnell v Payne, ComApp., 
262 S.W. 72, affirming^ Payne v 
McConnell, Civ App, 234 S.'W. 942 
—Payne, Agent v. West, CIvApp, 
251 SW. 565. 


Begalation not unreasonable 

A regulation of the director gener¬ 
al of railroads imder federal control 
act, reqairing value of baggage to 
be declared, and an additional sum 
paid where the baggage was of great¬ 
er value than one hundred dollars, 
was not unreasonable.—Hines v. Bur¬ 
nett, 107 S,E. 657, 130 Va. 297. 

63- N.Y.—^Levett v. Draper, 185 N 

Y.S. 891, 194 App.Div. 632. 

10 C.J. p 1208 note 97. 

Horses not "baggage^ within n 
Ing of statute 

Shipment of horses in baggage car 
attached to passenger tram was not 
**baggage” shipment withm Rev St. 
§ 3673-1 permittmg carrier to lim¬ 
it liability thereon m accordance with 
declared or released value, smee term 
as used in statute is confined to ar^ 
tides of personal convemence usual¬ 
ly carried by passengers for their 
personal use.—Wall-A-Hee v. North¬ 
ern Pac. Ry. Co., 41 P.2d 786. 180 
Wash. 656. 


70l N.Y.—Robmson v. New York 
Cent, etc, R. Co, 129 NY.S, 1030. 
145 AppDiv. 391, affirmed 97 N.EL 
1115, 203 N.Y. 627—Meister v. 

Woolverton. 125 NY.S. 439, 140 
AppJDiv 926. 

71- N.Y.—Ijevett v. Draper, 185 N- 
Y.S. 891. 194 App Div. 632. 

72- Mo.—Bowles v. Payne, App, 251 

SW. 101. 

73- Ohio—Brie R. Co. v Steinberg, 
113 N.E 814, 94 Ohio St. 189, Ii. 
RA1917B 787, Ann.Cas.l917E 661. 

74. Tex—Lancaster v. Smith, Civ. 
App., 244 SW. 1076, affirmed. Com. 
App., 262 SW. 74, error dismissed 
46 Sot. 202, 269 ITS. 541, 70 L. 
Ed. 785. 

75- U-S.—Missouri Pac. R. Co. v. 
Boone. 46 S.Ct. 341. 270 TT.S. 466, 
70 LEd. 688, affirming Boone v. 
Missouri Pac. R. Co, Mo. 263 S. 
W. 495, certioran granted Missouri 
Pac. R. Co. V. Boone. 45 S.Ct. 196, 
266 TT-S. 600, 69 HEd, 461. 
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the expiration of federal war-time control of such 
hne, notwithstanding the operation of such stat¬ 
ute was suspended during the period of such con¬ 
trol, and It IS not necessary that such statute should 
be reenacted after the expiration of sudi control 
in order to give it operative effect. During the 
period of federal war-time control, however, a 
regulation promulgated by the director general of 
railroads which provided for such a limitation was 
valid and binding in respect of intra-state trans¬ 
portation notwithstanding a state statute prohibited 
such a hmitation.^^ 

JJmittAions as to interstate transportation. Un¬ 
der the Interstate Commerce Act as amended by the 
Carmack Amendment and subsequ^t amendments, 
49 U.S-CA § 20 (11), a earner subject to the 
pTovkdons of such statutes may, by due cmnpliance 
with the applicable provisions in respect of tiling 
of tariffs with the mterstate commerce ccunmis- 
sion, limit its liability in respect of baggage trans¬ 
ported in interstate commerce, on the basis of the 
value of the baggage,^^ and there is no distmchon 
in this r<^rd as to limitation of liabihty for loss 
of, or damage to, baggage m custody of earners 


under contracts for transportation and such limi¬ 
tation in respect of ba^^e after transportation 
has actually been commenced.^* An interstate pas¬ 
senger who consents to the lower of two alterna¬ 
tive rates for the transportation of checked bag¬ 
gage, which are based on different values, is, in 
the event of a loss, estopped to recover more than 
the amount of the valuation on which the lower 
rate is based.^® 

A hmitation of liability imposed by a tariff un¬ 
der regulations of the interstate commerce com¬ 
mission which in terms refers to baggage which 
is dehvered to the carrier and chedeed does not 
apply to hand baggage taken into a coadi by the 
passenger and generally retained m his posses- 
-sion.*® A hmitation of liability to a certam 
amount contamed in an mterstate tariff does not 
apply where the passenger, after completmg a 
journey under a ticket covering interstate trans¬ 
portation, takes an intra-state journey, purchases 
a ticket therefor, rechecks his baggage on such 
ticket, without obtainiug physical delivery, and 
the loss occurs after completion of interstate trans- 
portation.^^- 


TIB. Tex.—McCoimell v. Payne, Com. 
App., 262 SW. 72, affirminfr. Civ. 
App. 234 SW. 942—San Antonio 
IJ. & Cr Ry Co. V. Kast, CLvApp., 
240 S W. 596, reversed on other 
grounds Kast v. San Antonio TJ. & 
G, Ry- Co., ComApp, 261 S W. 
IQIL 

77- Ark—Bosh v. BeauehsiTnp^ 201 
SW S28. 132 Ark. 582. 

Ky —^lUinois Cent- R. Co. v. Fon¬ 
taine. 289 S.W. 263, 217 Ry. 211. 62 
ALR 1064. 

Mo —Shannon v. Hines, 226 S.W. 283, 
205 Mo App. 626. 

Neb—Rohidoux v. Chicago & N W. 

R. Co, 204 N.W. 870. 113 Neh. 682. 
41 ALR. 446. 

NT—liackaye v. Pennsylvaiiia R. 

Co, 159 N.T.S 191, 95 Misc. 257 
S-CL—Harris v. Southern R. Co., 85 

S. H. 158, 100 S.C 469. 

Tex.—Payne v. Norman, CivApp., 
249 S.W. 882. 

10 CJ. p 1213 notes 30. 31, p 1208 
note 97 [aj. 

CnMiH inw 

(1) The C”T«™iins amendment; Act 
of March 4, 1915, as amended hy Act 
of Aug 9. 1916. 49 US.C A $ 20(11) 
did not alter the rule that, under 
the CTannack amendment, carriers 
may limit liability on the basis of 
value m respect of the baggage of 
passengmrs earned in interstate com¬ 
merce.—(Salveston, H. & S A Ry 
Co. V. Woodbury. 41 S-CL 114. 254 
H S 357, 65 Ij£Id. 301, reversing 
Woodbury v. Galveston. H. & S A 
Ry Co, Tex Civ App, 209 SW. 432. 
W Such Act of Aug 9, 1916, ex¬ 


pressly p^empted baggage from the 
provisions of the CnTnTnins amend¬ 
ment, so that railroad company’s lim¬ 
itation of liability to a specified 
amount contained m a tarift filed 
with the mterstate commerce com¬ 
mission and duly approved by the 
federal director general of railroads, 
was m effect at the time of loss, 
and restricted the passenger’s recov¬ 
ery to such amount.—Culbreth v 
Martin, 103 S.E. 374, 179 NC. 678 

Propexty for Umted States 

govai.- Ik ent 

A duly published tariff authorized 
by a federal statute, containing a I 
provision for the limitation of the 
Liability of the earner to a specified 
amount for the military kit of an 
enlisted man if a greater value is not 
declared applies where the XJmted 
States government seeks to recover 
from the carrier for the loss of the 
kit of an enlisted which was 

earned as baggage m connection 
with his transportation pursuant to 
a government request —Atlantic 
Coast Lane B. Co v. IT. S, 62 Ct-CL 
449. 

Termi-nia .1 assodation, as agent of 
xailzoad company; was entitled to 
benefit of provision for limitation of 
liability m railroad company’s tariff 
filed with mterstate commerce com¬ 
mission where contract of railroad 
company for mterstate transporta¬ 
tion of baggage provided for hold¬ 
ing of baggage for application of 
passenger for twenty-four hours 
after arrival of baggage and the loss 
occurred m the hands of such as- 
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sociation withm suidi twenty-four 
hour period—Treadway v. Terminal 
R- R. Ass'n of St. Xiouis, MoApp., 
84 SW2d 143. 

78. Tex.—Jester v Iiancaster, Civ. 
App., 266 SW. 1103. 

Gonstriiction. of proviso in »nen<r 
meoit of Aug. 9, 1916 
The words “earned on passenger 
trams" used m the proviso inserted 
by the amendment of Aug. 9, 1916, 
39 U" S St- at Li p 441 c 301, was 
intended to apply generally to caiv 
ners using such means of transport¬ 
ing passengers and their baggage—• 
Jester v. Iiancaster, Tex-CivApp., 266 
S.W. 1103 

nijury in bi^gage zoom ox abed 
Deposit by transfer company and 
receipt by railroad company of trunks 
in good faith for immediate trans¬ 
portation and its due embarkation m. 
transit to another state, after being 
checked on passenger’s ticket, con¬ 
stituted act of "interstate commerce," 
and recovery for to baggage 

from ram m railroad company’s bag¬ 
gage room or shed betore shipment 
was limited by tariff on file with in¬ 
terstate commerce cornTniRsinti—Gus 
Mayer Co. v. Louisville & N. R. Co., 
153 So. 249, 228 AJa^ 290. 

79. Neb.—^Rohidoux v. Chicago & N. 
W B. Co., 204 N.W. 870, 113 Neb. 
682. 41 AllR. 446- 

Ga-—Atlantic Coast Lme R. <3 ol 
V. Barksdale, 124 S-BL 362, 32 (3a- 
App 643 

81- S-C —Herndon v. Southern Ry. 
Co. Ill S.ES. 13. 118 S.a 466. 
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In respect of interstate carriers over whose busi¬ 
ness congress has not exercised its power of reg¬ 
ulation, a regulation of a state regulatory body, 
duly adopted pursuant to statute, fixing a limita¬ 
tion as to the liability of such a carrier based 
on the value of the baggage has been given effect*- 

Waiver, The requirement of a statute that the 
value of baggage in excess of a specified amount 
shall be stated in order to enable the carrier to 
charge for the assumption of additional liability, 
being for the benefit of the carrier, may be waived 
by it, and the hability of the carrier is not lim¬ 
ited to such specified amount where such reqmre^ 
ment is waived; according to some cases waiver 
may be effected in such case by failure of the 
carrier to mquire as to value and its direction 
to its agents in its published tariffs not to make 
such inquiry,®* or by failure to inquire as to value 
and to make additional charges,®'* but it has been 
held that, where the carrier has duly filed a sched¬ 
ule of rates and charges containing a limitation in 
accordance with the above statutory provision, with 
a public regulatory body, pursuant to the provisions 
of another statute, a waiver is not effected by a 
failure of a local agent to make inquiry as to val¬ 
ue.®® A passenger may not successfully claim that 
a limitation has been waived where it does not ap¬ 
pear that the agent or employee with whom the 
passenger dealt had authority to waive such limita¬ 
tion.®® 

Stipulation for limitation as basis of right to 
recover. A passenger may not successfully rely 
on a stipulation in a block ticket by virtue of 


which he travels, limiting liability of the earner 
for baggage to a specified amount unless a greater 
value is declared, to recover for loss of his per¬ 
sonal property to the extent of the amount speci¬ 
fied in the stipulation where the passenger does 
not deliver his property to the carrier for trans- 
X)ortation as personal baggage but attempts to have 
It carried under a different and distinct contract®7 

§ 876. As to Character of Lriability 

While a carrier may, by employing the proper 
method, limit its liability as insurer, it may not in gen¬ 
eral relieve itself of all liability caused by Its negligence 
or wrongdoing or that of its employees. 

The general rule is that a carrier may, by spe¬ 
cial contract or by a notice assented to by the 
passenger, limit its hability as insurer,®® but that 
it cannot stipulate for exemption from all lia¬ 
bility for losses caused by its own negligence or 
wrongdoing, or that of its servants or agents,®® 
and, subject to certain qualifications or limitations 
hereinafter discussed, cannot, by stipulation, or 
provision m a tariff, limit or curtail its hability 
for loss or injury caused by such negligence.®® 
Statutory provisions declaring invalid agreements 
for exemption or exoneration of carriers for loss 
or injury occasioned by n^hgence or faults of 
the carrier or its servants are given effect in ac¬ 
cordance with their terms duly construed.®^ Some 
statutes placing a hmit on the amount for which 
a carrier will be hable or authorizing a carrier 
to make such hmitation do not apply to liability 
based on negligence.®® 

A carrier may not, as a general rule, impose 


aiL Ga.—Myers v. Atlantic Grey¬ 
hound 184 S£L 414, 52 Ga. 

App. 698. 

Carrier Iqr Iras 

The rule of the Georgia public 
service commission, adopted pursu¬ 
ant to Ctide 1933 § 58-617, as to lim¬ 
itation m respect of value, was giv¬ 
en effect in the case of the baggage 
of a passenger by bus from a pomt 
in another stale to a pomt in Geoi^ 
gia, who had purchased his trans¬ 
portation m such other state, where 
the loss of baggage occurred before 
congress had enacted any statute 
covering transportation by motor ve¬ 
hicle.—Myers v. Atlantic Greyhound 
lanes. 184 S.EL 414. 52 Ga.App. 698. 

83. N.T.—Robinson v. New Tork 
Cent, etc^ H. Co., 129 N.Y.S. 1030. 
145 AppDiv. 391, affirmed 97 N.£. 
1115. 203 NT. 627. 

10 C.J. p 1209 note 3. 

84. N.Y.—Meister v. Woolverton, 125 
NTS. 439. 140 App.r)iv. 926. af- 
firmiTifiT 121 N.T.S. 606. €7 Misc. 
167- 


85* N.Y.—liewett v. Draper. 185 N.Y. 
S. 891. 194 AppDiv. 632. 

But the view has been expressed 
that, where no inquiry is made by 
the cameras agent as to the value 
of the contents of a trunk at its de¬ 
livery for transportation, the limi¬ 
tation of damage contained in the 
published rates does not limit the 
damag^es caused by delay ih deliv¬ 
ery.—Bndge v. New York Cent., etc., 
R. Co.. 150 N.T.S, 146. 88 Misc. 35. 

88. D S.—BachmaTi V. Clyde S. S 
Co.. NY, 152 F. 403. 81 aOA. 
829. 

10 C J p 1209 note 4 [a] (1). 

87- N.Y.—McKeon v. New York, N 
H. & H. R. Co, 164 N.Y.S. 312. 
177 App.Div. 462. 

88. tJS—Saunders v. Southern R 
Co. Tenn, 128 F. 15. 62 aCA. 523. 
10 CJ. p 1209 note 7. 

89b Ala—Mobile, etc, R. Co. v. Hop¬ 
kins. 41 Ala. 486. 64 Am.D 607 
N-C-—Perkms v New York, N. H & 
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H: R. Co, 122 NJBL 306, 232 Msss. 
336. 

10 aj. p 1209 note 7. 

A company cannot by con¬ 

tract relieve itself of its common- 
law liability for its own negligence 
in respect of baggage.—Birmingham 
Terminal Co. v. Thomas^. 92 So. 803, 
207 Ala. 363. 

9A H.S.—Fr5>»iklin v. Southern I*ac. 
Co, 265 P. 936. 203 CaL 680, 59 
AXi R. 118, certiorari denied South¬ 
ern Pac- Co. V, FratiMin, 49 set. 
24. 278 H.S. 621, 73 DFd. 542. 

N C —Knight v. Garolma Coach Co, 
159 S.E. 311, 201 Na 261. 

10 C J. p 1209 note 7. 

91- Va—Chesapeake, etc, R. Co v. 
Beasley. 52 SK 566. 104 Va. 788, 
3 D.RA,N.S.. 183. 

10 C J. p 1210 note 8. 

92. Mo.—Baack. etc. Millinery Oo- 
V. Chicago, etc, R. Co, 164 S.W. 
175, 177 MoJLpp. 282. 

N.Y.—Martm v- New Jersey Cent. R- 
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a limitatioii, without qualification, against liability 
beyond a specified amount in respect of loss of 
baggage caused by the negligence of itself or of 
its servants; accordingly a earner is usually lia¬ 
ble for the full value of the baggage in such 
case without r^;ard to such limitation.®^ 

There is authority for the view that a like rule 
apphes, in respect of liability based on negligence, 
where there is a provision for limitation to a speci¬ 
fied amount unless a greater value is declared and 
excess charges are paid.®^ It has been held or 
recognized, however, that a valid stipulation or 
regulation by whidi the charges are graduated 
according to the value of the baggage as fixed 
by the passenger and liabihty is in effect limited 
accordingly may be given effect even where the 
loss is caused by the n^ligence of the carrier,®^ 
at least where the transportation involved is in¬ 
terstate.®® This rule, or qualification of the gen¬ 
eral rule against limitation of liabihty for 
hgence, is, according to some cases, based on the 
doctnne of estoppel,®^ that is, the passenger is 
estopped to rlaim a greater amount than the value 


which he has placed on his baggage.®* A stipula¬ 
tion which limits the liability of a carrier to a 
specified amount unless a greater valuation is de¬ 
clared and an extra charge is paid is binding even 
in respect of a loss due to negbgence where such 
stipulation is made in accordance with the require¬ 
ment of a vahd regulation by a pubhc regulatory 
body, adopted by such body pursuant to authority 
conferred by statute ®® 

In respect of hand baggage checked by a traveler 
in a parcel room of a railroad company, a pro¬ 
vision in the contract that the company shall not 
be responsible in excess of a specified amount has 
been held to be available to the carrier even in 
the case of neghgence, on the theory that a limi¬ 
tation according to an agreed value does not con¬ 
travene the principle that one cannot contract for 
exemption or linutation of liability for his own 
neghgence.1 

In New York, according to some cases, a car¬ 
rier may by express stipulation limit or exempt 
itself from hability for the loss of goods occurring 
even from the neghgence of its agents or servants,^ 


Co., 106 N.T.S- 226. 121 AppJOiv. 
552. 

10 OJ. p 1210 note 9 M. 

93. CaJ.—'Frsmlciin v. Southem Pac. 
Co.. 265 P. 936. 203 CaJ. 680, 59 A. 
Ja R. 118. certiorari denied Soutbem 
Paa Co- V. B'ranklin, 49 S.Ct. 24, 
278 TT.S 621, 72 L.£d. 542. 

10 CLJ. p 1210 note 9. 
vmii 'basTga^e caxxied by porter 
Notwiihstandmir a railroad com¬ 
pany’s tariff provided that, where red 
cap porter service is provided, hand 
baggagre will be handled without 
charge by red cap porters to and 
&om trains, and that liability on 
hand baggage so handled will be lim¬ 
ited to a specified amount, it was 
held that, where hand baggage was 
lost through the negligence of a red 
cap porter to whom possession was 
delivered by the passenger with in¬ 
structions to deliver su^ baggage on 
the train, the foregoing limitation did 
not prevent a recovery for full val¬ 
ue This rule was applied notwith¬ 
standing the passenger^s' journey, 
was an interstate journey and the 
earner had filed the above tariff pro¬ 
vision with the interstate commerce 
coTQTnission—PrankliTi V. Southern 
Pac. Co.. 265 P. 936, 203 Cal 680, 59 | 
AlklL 118, certioran denied South- 
era Pac. Co. V. PraJikHn. 49 SCt. 24. 
278 n S. 621. 73 L Bd. 542. 

Tenni'n^i company 

In an action against a termnifli 
company for failure to deliver bag¬ 
gage, m which the temniTiai com¬ 
pany entered a plea to the effect 
that, uniier a provision of the con-: 


tract mvolved, it would be liable in 
a specified sum only, it was held 
that defendant could not by contract 
relieve itself of its common-law lia¬ 
bility for its own negligence.—Bir- 
mmgham Ternninal Co. v. Thomas, 92 
So 803, 207 Ala. 363 

9A NC-—Cooper v. Korfolh South¬ 
ern R. Co.. 77 SB. 339, 161 N-C. 
400 

10 C J p 1210 note 9 

Xntza-state transportation. 

N.CL—Cooper v. Norfolk Southern R 
Co, 77 SB. 339, 161 N.C. 400. 

9B. CaL—Branklm v. Southern Pac 
Co, 265 P. 936, 203 CaL 680, 59 A 
IjR. 118. certioran demed South¬ 
ern Pac. Co V. Prankiin, 49 S Ct. 
24. 278 US. 621. 73 LEd. 542. 

Ohio —Canard Steamship Co. v. 
Thompson, 16 Ohio App. 506. 

36. US —Boston, etc, R. Co. v. 
Hooker, 34 SCt 526, 233 US 97, 
58 L. Ed. 868. L R A1915B 450. Ann 
Gas 19151) 593, reversmg 95 NEL 
945. 209 598, Aiin.Cas.l912B 

669. I 

Mass—-Perkins v. New York, N. H. 

£L R. Co.. 122 N.B. 306, 232 
336. 

;Mo —Wright V. Southern Pac. Co, 
167 SW. 1137. 181 MoApp 1137. 
Neb—^Robidoux v. Chicago & N. W. 
R. Co, 204 N.W. 870, 113 Neh. 682, 
41 AU.R. 446. 

But m a case which arose after 
the enactment of the Carmack 
Amendment, 49 U.SCA. § 20 (11), 
the view was expressed that there is 
nothing in the Interstate Commerce, 
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Act which authorizes a railroad com¬ 
pany to limit its liability agamst its 
own negligence—Wells v. Great 
Northern R Co,. 114 P. 92. 116 P, 
1070, 34 I.ILA..NS.. 818. 825. 

Crimiva.! act of passeager 

Where plaintiff passenger checked 
a trunk for interstate transportation 
under an agrreed valuation of one 
hundred dollars, and the trunk was 
seized by a government official by 
reason of its containing whisky in 
violation of a federal statute, and 
the earner was negligent in permit¬ 
ting the government official to dis¬ 
pose of the trunk and contents other 
than the whisky, plaintiff could re¬ 
cover no more than one hundred dol¬ 
lars. notwithstandiug his wrong m 
placmg the whisky m the trunk may 
have changed the degree of care or 
other mcidents of earner's liahility. 
— ShA-nTion V. Hines, 226 SW, 283, 
205 Ho App. 629 

97. CaL—Franklm v. Southern Pac. 
Co. 265 P. 936, 203 CaL 680, 59 A 
LR. 118, certioran demed South¬ 
ern Pac Co. 49 set. 24, 278 US- 
621, 73 l/.Ed. 542. 

9B. Neb—-Rohidoux v, Chicago & N. 
W R Co, 204 NW. 870. 113 Neb, 
682, 41 AliR 446. 

93. NC—Knight v. Carolina Coach 
Co-, 159 SE3. 311, 201 N C. 261 

1. Ark—^Hissouri Pac. R Co v. Pu- 
qua, 233 S W. 926, 160 Ark. 145. 

2. N.T.—Prentice v Ueckor, 49 Barh. 
21—Weinhorg v NaUonal SS. Co., 
8 NTS. 195, 67 NT Super. 586. 
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and a limitation by contract to a value agreed on 
“for the purpose of fixing the rate is effective even 
where the loss is due to the cameras negligence.^ 
A contract is not in general to be deemed to in¬ 
clude a carrier’s own negligence by any general 
words, nor unless it in clear and explicit form em¬ 
braces such negligence,^ and a clause simply re¬ 
leasing a carrier from liability for loss of goods 
will not include a case of its own negligence un¬ 
less such exemption is expressly and plainly stat¬ 
ed; but a clause in consideration of reduced rates, 
properly and reasonably limitmg the liability of a 
carrier to a specified valuation of the goods re¬ 
ceived by It, will include a case of loss or dam¬ 
age arising from its own negligence without ex¬ 
press mention thereof.® 

Limitation in pass. It has been held that the 
fact that the passenger is using a free pass, which 
contains the limitation, does not alter the rule 
agamst limiting hability for neghgence,® but there 
are also cases holding the contrary.^ 

§ 877. Necessity of Special Contract or 

Notice to Passenger 

As a general rule the liability of a carrier in respect 
of baggage may be limited or restricted only by special 
contract or by notice or regulation duly assented to, or 
accepted by, the passenger, assent or acceptance may 
appear by implication. Tariffs containing provisions for 
limitation, duly filed with the interstate commerce com¬ 
mission, are binding or interstate passengers even in 
the absence of actual knowledge of such provisions on 
their part. 


As a general rule, in the absence of statutory 
modification or qualification, a carrier can restrict 
its common-law liahihty only by a special contract 
with the passenger, or by a notice or regulation 
brought to the passenger’s knowledge, and assent¬ 
ed to Or accepted by him, expressly or imphedly.8 
The ordinary passenger ticket, as shown above in 
§ 603, does not purport to set forth the terms 
of the contract between the passenger and the 
carrier, and is merely evidence of the right to 
transportation; and, accordmg to some cases, stip¬ 
ulations limiting the carrier’s liability as to bag¬ 
gage, embodied in, or printed on, such a ticket 
are not prima facie binding on the passenger, and, 
to constitute limitation of the carrier's liahihty, 
such stipulations must be shown to have been 
known to, and accepted by, him.® In any event a 
passenger is not necessarily idiargeable, as a mat¬ 
ter of law, with a notice .of hmitation appearing 
on a ticket, so as to hind the passenger, and due 
consideration must be given to the form of the 
notice and its position on the ticket^® The usual 
receipt or check for baggage issued to a passen¬ 
ger does not, as shown supra § 866, embody the 
contract of carriage, and hxmtations set forth in 
baggage checks or receipts do not necessarily 
constitute a contract binding on the passenger.il 
So also it has been held that a person who checks 
hand baggage in a check or parcel room of a 
railroad company for safe-keeping is not bound by 
a prmted notice on the chedc which purports to 
limit liability to a specified amount, unless such 


‘Raiii-oad cujoiiiaiiy not acting' as com^ 
xnon caxzlar 

Railroad company, which leased to 
Tnanager of theatrical company bag¬ 
gage cars for transportation of ef¬ 
fects used in theatrical production, 
did not act as a common earner, so 
that it could contract against lia¬ 
bility for negligence.—McKeon v. 
New York. N. H. & H. R Co, 164 
N.T.S. 312, 177 App.Div. 462. 

31 NT.—Mintum v. New York Cent. 
R. Co., 230 N.Y.S. 7S9, 220 AppDiv. 
222 

4. N.T.—Camden, etc., R., etc., Co. v. 

Burke, 13 Wend 611, 28 A¥n,T). 488. 
10 C J. p 1210 note 11, 

5l N.T —Gardiner v. New York 
Cent, etc,, R Co, 94 N.E 876, 201 
NY. 387, 34 IiRA N.S. 826. Ann. 
Cas.l912B 281, affirming 123 N.T.S. 
865, 139 App.r>iv. 17. 

10 a J. p 1210 note 13. 

6. Ala.—Mobile, etc, R. Co. v. Hop¬ 
kins, 41 Ala. 486, 94 AnLD. 607. 

7- Ga —Holly v. Southern R. Co, 47 
S E 188, 119 Ga. 767. 

Umifnl misconduct 
Where plamtiS was traveling on a, 


pass under an agreement thereon 
that the railroad company should not 
be liable for damage to property of 
such person by negligence of its 
agents or otherwise, such person 
could not recover for loss of baggage, 
except for willful misconduct.—^Hut¬ 
to v. Southern R. Co, 55 S.E. 445, 
75 SCL 295. 

OL EAn.—l^ausas City, etc., R. Co. v. 
Rodebaugh, 15 P. 899, 38 Kan. 45, 
5 AnuS R. 715. 

Minn.—Ferns v- Minneapolis & St. 
H. Ry. Co. 173 N.W. 178, 143 Minn. 
90. 

10 CJ. p 1211 notes 18, 20. 

9- Ohio—Baltimore, etc., R Co. v. 
Campbell, 36 Ohio St. 647, 38 Am.R. 
617 

Va.— ^LiOUisville & N. R. Co. v Rieley, 
93 SE. 574. 121 Va. 469. ERA 
1918A 775. 

10 C.J. p 1211 note 20. 

General ii-mit^tion. as to value 

A mere general limitation as to 
value, expressed m a prmted form 
of contract, intended to be applicable 
to the baggage of all passengers us-, 

1704 


mg that form of ticket, even though 
signed by the earner and the pur¬ 
chaser of the ticket, is not a bona 
fide agrreement as to the value of the 
particular baggage, and amounts to 
no more than an arbitrary preadjust¬ 
ment of flatnages.—Southern R. Co. 
V. DinlnnR, etc., BEardware Co., 77 S 
E 147, 139 Ga. 332, 43 I<.RA,NS, 
806. 

IQ. Mass-—Brown v. Eastern R. Co, 
11 Cush. 97. 

10 C J. p 1211 note 20. 

Passenger not informed of limitatiou 
A limitation on the reverse side of 
a ticket purchased by a passenger 
by bus was not bmdmg on such pas¬ 
senger where the passenger was not 
informed of the limitation.—DSjng 
Bros. Transp- Co. v. Altherr, 29 Ohio 
N.P.JJ^S., 275. 

11. HL—See Mitchell v. Frank 
Parmeiee Co., 209 RLApp. 428. 
Minn.—Ferns v, Minneapolis & St. 
L. Ry. Co.. 173 N.W. 178, 143 Mmu. 
90. 

10 C J. p 1211 note 21. 

Check or receipt issued by transfer 
company see infra § 891. 
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person has knowledge of the limitation and as¬ 
sents to it.12 A ticket, however, which purports 
to set out the terms of the transportation of the 
passenger and his baggage may be deemed a con¬ 
tract, and the passenger may be hoimd by valid 
limitations of Lability as to baggj^e plainly m- 
corporated therein,!^ the presumption being, ac- 
cordmg to some cases, as shown infra § S97, that 
the person accepting it does so with knowledge of 
its contents and with the mtention to be bound 
thereby. So the view has been taken that a pas¬ 
senger IS diargeable with notice, and bound by a 
limitation m the ticket, where he has had the ticket 
in his possession for some time,^^ or where the 
stipulations are prmted on the face of the ticket 
in dear and legible type,^® or, in the absence of 
fraud, where he has signed the ticket, presumably 
after havmg read it and agreed to its conditions.^® 
According to some cases, however, notice of the 
limitation must be brought home to the passenger 
before the train is started, and while he has an 
opportunity to leave the car and to remove his 
baggage.i7 

General public notices and filing with state reg¬ 
ulatory body. In the absence of any statutory or 
other controlling rule to the contrary, a general 
public notice as to restrictions of a carrier’s com¬ 
mon-law habdity in respect of baggage will not 
be binding on the passenger unless it is shown 
that he either expressly or impliedly assented there¬ 
to,even though the passenger has knowledge of 
such notice.!® 


It has been held that a limitation in a schedule 
of rates published and filed with a state regulatory 
body as required by statute is not effective if not 
assented to by the passenger.^® There is, however, 
authority for the view that a tariff or schedule 
filed with the proper state authorities is binding 
on the passenger.21 

A carrier may not relieve itself of Lability im¬ 
posed by statute by any rule or regulation filed 
with the state regulatory body, where the statute 
contoms an express prohibition agamst exemp¬ 
tion 22 Where an apphcable statute reqmres that 
the declaration of value shall be in writing or that 
there shall be an agreement in writing fixing the 
released value, in order to permit a limitation 
based on value, an attempt to limit liabiLty by a 
pubLshed tariff filed with a state regulatory body 
is not effective if there has not been due com- 
pLance with the statute requiring the declaration 
or agreement as to value to be in vmting.^® 

In respect of intra-state transportation, a car¬ 
rier may not successfully claim the benefit of pro¬ 
visions of a state statute that the value of baggage 
m excess of a specified amount shall be stated and 
that a reasonable charge may be made by tfie car¬ 
rier for assuming liabiLty in excess of such amopnt 
and for the carnage of baggage in excess of a 
specified weight, where the earner has not pub¬ 
Lshed any schedule of charges under the provi¬ 
sions of the statute and has not by rule or oth¬ 
erwise sought to bring itself within such provi- 

sions.24 


12. Tex.—Ijaucaster v, Sanford, Civ 
App . 225 S W. 808 

10 C J. p 1211 note 21 Cd] (1). 

13. Mass —Secoulsky v. Oceanic 
Steam Nav Co, 113 NE 161, 223 
Mass. 465. 

10 C J. p 1212 note 23. 

Inability to read. Ignglish. 

Even thoug^h a passenger wlio ac¬ 
cepted. and used, a ticket was un¬ 
able to read tbe Englisb language 
and was informed, by the earner’s 
agent that it was not necessary to 
insure baggage, such passenger was 
bound by the terms of the ticket lim¬ 
iting liability for the loss of baggage 
to a specified amount—Secoulsky v 
Oceanic Steam Nav Co. 112 N.E. 
151, 223 Mass. 465 

14. TJ S.—The Kensington, O.CX., 
88 F 331, affirmed 94 F 885, 36 C. 
CA. 533. revelled on other grounds 
22 set. 102. 183 tT.S 263, 46 I<JSd. 
190 

15. Mo—^Aiken v. Wab-'sh R. Co, 80 
Mo.App. 8 

10, C J. p 1212 note 25. 

16. Mont—Rose v. Northern Pac. R. 
Co^, 88 P. 767. 35 Mont. 70, 119 Am 
SR. 836 

10 C J. p 1212 note 26. 


17. Vt.—Ranchau v. Rutland R. Co, 
43 A. 11, 71 Vt. 142, 76 Am-S R. 
761. 

10 a J. p 1212 note 27. 

18 L Minn—Ferns v. Minneapolis & 
St L Ry. Co, 173 NW. 178, 143 
TWCinn. 90- 

10 C J p 1213 note 28 

Want of knowledge of notice 

The rule that public notice is not 
biTiding^ on the passenger is applica¬ 
ble where the passenger has no 
knowledge of the notice^ 

JjSL .—Logan V- Ponteffiartram R. Co, 
11 Rob 24, 43 ATn.n. 199. 

Me.—Bean v Green, 12 Me. 422 
10 C J. p 1213 note 29. 

Xa Pennsylvania a carrier may lim¬ 
it its responsibility by a general no¬ 
tice, yet the terms of the notice must 
be clear and explicit, and the person 
with whom the earner deals must be 
fully informed of the terms and the 
effect of the notice, and the limita¬ 
tion is to be confined to cases of 
special contracts, express or imphed. 
—Camden, etc, R. Co. v Baldauf, 16 
Pa- 67. 55 AnuD. 481—10 C J. p 1213 
note 29 [bj. | 


19- NT—Hollister v. Nowlen, 19 
Wend 234, 32 Am D. 455 
10 C.J p 1213 note 28 

aO- MiTin —Ferns v. Minneapolis & 
St, L Ry. Co., 173 N.W 178, 143 

Minn 90- 

21. Mass—Perkms v New Tork, N. 
H & H. R. Co. 122 N.E- 306. 232 

Ma*5ss 336 

NT—^Levett v. Draper, 185 N.T.S 
891, 194 App.Div. 632 

22. Ohio—Ene R Co v. Sternberg, 
113 NE. 814. 94 Ohio St. 189, LR. 
A-1917B 787, AnnCas.l917E 661 

filed with public utilities 
CO'm'mi Vision 

A common earner cannot relieve 
Itself of liability imposed by Gen. 
Code § 8994-1 by any rule or regula¬ 
tion contamed in the schedule filed 
by it with the state public utilities 
coTniYiij^sion—Ene R Co v. Stern¬ 
berg. 113 NE 814,. 94 Ohio St. 189, Lu 
R.A-1917B 787, AnnCasl917E 661. 

2a. Wai^—Wall-A-Hee v. Northern 
Pac. Ry. Co., 41 P 2d 786, 180 Wash- 
656. 

24. Mo—^Bowles v. Payne, App., 251 
S.W, lOL 
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It has been hdd^ tiiat, in the absence of any 
statute or rule requiring posting, the posting of 
notice of a regulation adopted, pursuant to stat¬ 
utory authorization, by a state regulatory body, 
limiting liabihty, is not required such regulation 
is presumed to be known to, or ascertainable by, 
the public, and no one is excused because of ig¬ 
norance of such regulation.26 

Regtdatiofis filed with interstate commerce com¬ 
mission. Under the Interstate Commerce Act as 
amended carriers must include in the schedule of 
rates filed regulations affecting passenger’s bag¬ 
gage and the limitations of liability; and where 
a r^^ulation limiting liability is so filed it is binding 


on the carrier and on the passenger,27 even though 
the passenger has no knowledge thereof and 
this rule applies, in respect of a limitation based 
on the value of the baggage, even though the car¬ 
rier does not inquire as to value.^® The eflFect of 
permitting the carrier to file regulations as to the 
passenger^s baggage which limit its liability ex¬ 
cept on payment of specified rates, is not to change 
the common-law rule that the carrier is an m- 
surer of the safety of bag^ge agamst acadents 
not the act of God or the public enemy or the 
fault of the passenger, but the effect of sudi filing 
is to permit the earner by sudi a regulation to 
obtain commensurate compensation for the respon¬ 
sibility assumed-®® 


BiOe adopted Tiy caxxier under Inter¬ 
state covn'mei'ce act 
A rule of the carrier which limits 
or attempts to limit, its liability to 
a specified amount, under the Inter¬ 
state Commerce Act, was not availa- 
hle to the earner in view of the fact 
that the transportation involved was 
intra-state.—^Bowles v. Payne, Mo 
App., 251 SW. 101. 

25. Ga.—Myers v Atlantic Grey¬ 
hound Liines, 184 41^ 52 6a. 

App. 698. 

2 GL Ga_—Myers v. Atlantic Grey¬ 
hound limes, supra. 

27- 'Ks —nimois Cent. R. Co. v. Fon¬ 
taine, 289 S.W. 263, 217 Ky. 211, 52 
ALR. 1064. 

Mass.—Perkms v. New York, N H & 
H. R. Co, 122 N.F 306, 232 Mass. 
336. 

10 G J. p 1213 note 31. 

But m a case which arose after the 
enactment of the Carmack Amend¬ 
ment, 49 T7.S.GA. § 20 (11), the view 
was expressed that there is nothmg^ 
in the Interstate Commerce Act that 
makes a statement of limitation of 
liability in a schedule enforceable by 
the interstate commerce comn[n«:<sion 
or binding' on the shipper.—WeUs v. 
Great Northern R. CJo., 114 P. 92. 116 
P. 1070. 59 Or. 165, 34 LRA.NS., 
818, 825. 

UndtatloiL based oa. value 

liimitation of earners* liability for 
loss of baggage based on provision, 
for declaration of value thereof, and 
payment of stated excess <diarge for 
excess liability over stated value to 
be carried free is such a regulation, 
within meaniiig of Interstate Com¬ 
merce Act that publication and filing 
thereof with the interstate commerce 
commisf-ion in schedule of rates is 
sufficient to give notice to passenger 
such limitation. 

Mo.—^Treadway v. Temnlnal R. R 
Ass’n of St. Louis, App., 84 SW 
2d 143. 

Neb—Robidoux v. Chicago & N. W. 


R Co, 204 NW. 870, 113 Neb. 682, 
41 ALIL 446. 

10 aj. p 1213 note 31 [a]. 

28. US—Boston, etc., R. Co. v. 
Uooker. 34 S Ct. 526. 233 US 97. 
58 liFd. 868, L.RA.1915B 450, Ann. 
Cias 1915D' 593, reversing 95 N.F 
945, 209 Mass. 598, AniiCasl9l2B 
669 

Mo—-Wnght V Southern Pac Co., 
167 S.W. 1137, 181 Mo-App. 137. 
Neb—Robidoux v. Cfiucago & N. W 
R Co, 204 N.W. 870, 113 Neb 682. 
41 ALR. 446. 

10 C.J. p 1213 note 31. 

Transportatioii. dni-ing federal war¬ 
time control 

(1) In respect of intra-state and 
of mterstate transportation during 
the period of federal war-time con¬ 
trol, a schedule or regulation pro¬ 
mulgated by the director-general of 
railroads and filed with the mterstate 
commerce commission containing a 
limitation of baggage babibty to a 
specified amount, unless a greater 
value was declared by the owner and 
excess charges paid, was notice of 
such limitation, and governed the 
amount recoverable m case of loss, 
even though the passenger had no 
knowledge of the existence of the 
schedule or regulation. 

Tex.—San Antomo, U. & G. Ry. Co. 
V. Nast. Civ App., 240 S W 596, 
reversed on other grounds Nast v. 
San Antomo, U & G Ry. Co, Com. 
App, 261 SW. 1011. 

Va.—-Hines v Burnett, 107 S.E. 657, 
130 Va- 297, 

(2) The rule appbed notwithstand¬ 
ing a provision of a state statute. 
Vernon’s Sayles Civ.StAnnot.1914 art 
70S, that common earners shall not 
limit or restrict their liabibty as it 
exists at common law.—Payne v. Mc¬ 
Connell, TexCivApp., 234 S.W. 942, 
affirmed Mc€k>zmell v. Payne. Com. 
App., 262 SW. 72- 

Taxlff eovexing iabra-sta'fee lOilpniAnt 
It has been h^d that a tariff filed 
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With the interstate commerce com¬ 
mission, which covered both mter¬ 
state and intra-state shipments and 
which contained a limitation as to 
baggage based on value, was hmding 
on a passenger in respect of an in¬ 
tra-state shipment, even though the 
passenger did not know of- such tariff 
and did not consciously make an 
agreement as to value and limitation 
The mere failure to post notice as 
to where the tariff might be exam¬ 
ined under a provision of N. Y 
Puhbc Service CoTUTnissions L. § 28 
did not affect the rule, even assum- 
mg that such provision was appbea- 
ble to the tariff m question—^Min- 
tum V. New York Cent. R. CJo., 220 
N.YS 7S9, 220 App.Div- 222. 

25. U.S.—Boston, etc., R- CJo. v. 
Hooker, 34 S.Ct. 526, 233 U S. 97, 58 
LEd. 868, L..RA.1915B 450, Ann. 
CJasl915r> 593, reversmg 95 NE 
945. 209 Mass 598. Ann CJas 1912B 
669. 

Traiispoxtatioi& d'U'ring federal war¬ 
time cKmtrol 

A regrulation promulgated by the 
director general of railroads and filed 
with the mterstate commerce com- 
toission during the period of federal 
wai^time control, limiting liabibty to 
a specified amount if a gn^cater value 
was not declared, was bmding on a 
passenger regardless of the failure 
of the earner to inquire as to value. 
—San Antomo, U. & G. Ry CJo. v. 
Nast, Tex-CivApp., 240 SW. 596, re¬ 
versed on other grounds Nast v San 
Antomo, U. & G. Ry. CJo., ComApp., 
261 SW. 1011. 

30. U S.—Boston, etc., R. Co. v. 
Hooker, 34 SCL 526 233 U.S. 97. 
58 LEd. 868, L.RA1915B 450, Ann. 
CJas 1915D 593. reversmg 95 N E. 
945, 209 TUTsisa 598, Ann.Casl912B 
669 

Ky.—Illmois Cent. R Co. v. Fon¬ 
taine, 289 S.W. 263, 217 Ky 211, 52 
ALR 1064, citing Cozpvu Jbiis 
with approvaL 
10 CJ P.1213 note 33. 
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§ 878. ~ Constructioa of Special Contiacts 

or Regulations; What Law Governs 

A contract or regulation limiting the liability of a 
carrier is to be construed most strongly against the car¬ 
rier 

A contract or r^pilation liiniting the liability of 
the carrier for baggage, being in derogation of the 
common law, is to be construed most strongly 
against the carrier,and m the light of public 
policy.*^ The rule does not mean, however, that 
the contract or regulation is to be construed unrea¬ 
sonably, or that its effect is to be annulled by 
construction where its provisions are plain and 
admit of no question it is to be construed not 
only by its conditions, but also by the circumstanc¬ 
es of the particular case.^^ 'Wearing apparel," as 
used in a stipulation for limitation of liability in- 
dudes arddes of jewelry in ordinary use suitable 
to the station and condition m hfe of the passen- 
ger.35 

What lam governs. While, according to some 
cases, the validity and construction of a contract 
limiting liability is to be governed by the law of 
the place where the contract is made,^® it has been 
bdd, in respect of an interstate transportation of 
baggage by motor bus which occurred prior to 
the enactment of federal legislation regulating 
transportation by motor earners, that the law of 
the state in which the passenger’s journey ter¬ 
minated and in which a public regulatory body 
had adopted a valid regulation fixing liabihfy on 
the basis of value could be given eflFect m view 
of the fact that the contract was partly performed 
in that state.^^ 


§ 879 

§ 879. Notice to Carrier of Nature and Val¬ 
ue of Baggage 

In the absence of a regulation requiring the dis¬ 
closure of the nature and value of property offered as 
baggage, the passenger’s failure to make such disclosure 
does not relieve the earner of liability as a carrier of 
baggage, at least in the absence of wrongful conceal¬ 
ment. 

In the absence of any regulation, of the carrier 
that a passenger shall declare the value and char¬ 
acter of the property offered by him as baggage, 
on a reasonable request therefor, the passenger is 
not bound to make such a declaration, and, if the 
carrier accepts the property without inquiry as to 
its character or value, in general it becomes liable 
for the loss of so much of it as properly consti¬ 
tutes baggage, although it might have properly 
refused to carry all of iL®* The carrier may, how¬ 
ever, make and enforce a regulation requiring pas¬ 
sengers to certify to the baggage-master, or other 
agent, the value and character of the contents 
of their tranks, and may refuse to carry such 
property tmless the certificate is made The 
duty of a passenger to declare the value of bag¬ 
gage, imposed by regulations of the interstate 
commerce commission which in terms refer to bag¬ 
gage dehvered to the carrier and checked, refers 
only to baggage which the passenger has sur¬ 
rendered to the custody of the earner and does 
not apply to hand baggage taken into a coach by 
the passenger and generally retained in his posses¬ 
sion.**® 

In the absence of a special agreement, the car¬ 
rier's common-law liabiHly for baggage, of the na¬ 
ture of which It is Ignorant, embraces only such 
articles as are baggage m a technical sense, as 
considered supra §§ 85S-861, and if the passenger 


31. HL —Mittlacher v. TJnited Amei^ 
ican Ijiaes, 233 Jil-App. 411. 

10 CLJ. p 1214 note 34. 

Baggasre marked "fragile” accepted 
at owner’s risk 

“OrdmsiTy handiinc” in b^gag® 
tanlE providing cases marked “fra¬ 
gile” and likely to be dA.Tn»s^ed by 
ordinary handling will not be ac¬ 
cepted exc^ept at owner*s nsk. means 
ordinary wear and tear necessarily 
meidental to transportation where 
reasonable care is used.—^Perkms v. 
New York, N. HI & EL R. Co., 122 N 
£L 306, 232 Mur'i 33.6 

32. Wash —GUimm v Oregon R., 
etc., Co., 101 P. 361. 62 Wash. 685, 
25 LRA-.NS., 537. 

10 C J. p 1214 note 35. 

33h NY—Wheeler v. Oceanic Steam 
Nav. Co., 25 N.Y.R 578, 72 Hun 5, 
affirmed 43 NR. 990, 149 NY. 576 


[Nature or ci^avvcter of UaMUty 
A contract under which a Uaveler 
checdied a suit case in the parc^ 
room of a railroad, promdmg that 
“the earner will not be responsible 
for loss, damAffc, or detention of ar¬ 
ticles left in storage for any amount 
in excess of 125,” was broad enough 
to cover liability on any account in¬ 
cluding negligence.—Missouri Pac 
R. Co V Fuqua, 233 S.W. 926, 150 
Ark 145. 

34. Wash.—Gk>inni v. Oregon R. etc., 
Co; 101 P. 361, 52 Wash. 685, 25 
I-RA..N-S 537- 

35^ Pa.—Hay v. Liehigh Valley R. 
Co.. 17 Pa-Dist- 942 

soil Mo—Robert v Chicago, etc., R. 

Co., 127 S.W. 925. 148 MoA.pp. 96 
10 CLJ. p 1214 note 38 
37- Ga —^Myers v. Atlantic Grey¬ 
hound Xiines, 184 S EL 414, 52 6a. 
App. 698 
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3BL S CL—Godfrey v. Piiilman Co., 69 
S B 666, 87 S.CL 361. Ann.Ca&.1912B 
971. 

10 OJ. p 1214 note 41. 

39- Va-—Norfolk, etc.. R. Co. v Ir- 
vme, 7 SB. 233, 85 Va. 217, 1 I^R. 
A. 110 

10 C.J. p 1214 note 42. 

40. Ga.—Atlantic Ctoast Une R. Co, 
V. Barksdale, 124 SB. 362, 32 Ga. 
App. 643 

Baggage temporarily In custody of 
ca'rri^T's employees 
The rule stated in the text is not 
affected by the fact that hand bag¬ 
gage IS temporarily placed in the 
custody of the train officials for the 
Iiassenger’s accommodation and con¬ 
venience when entering or leaving 
the tram —Atlantic Coast X^me R. 
Co V. Barksdale^ 124 SEL 362. 32 Ga. 
App. 643 
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uses any means to deceive the carrier as to the 
character of his property offered as baggage, or 
to conceal its value, he cannot recover in case 
of a loss for more than the carrier was bound to 
carry as actual baggage,^^ unless the loss occurs 
through the carrier's gross negHgence.^^ The fact 
of dehvery of a trunk or other receptacle in which 
personal baggage is generally earned is an im¬ 
plied representation that it contains baggage only, 
and a failure to disclose the nature of the contents 
as being other than baggage may constitute such 
concealment as to relieve the carrier from liabihfy 
so far as the contents are not baggage; and this 
rule applies in the case of a loss of baggage through 
the ordinary negligence of the carrier.^3 how-* 
ever, the carrier has knowledge that certain prop¬ 
erty tendered as baggage is not such, and accepts 
it as baggage, it may be liable for its loss as such, 
as shown above in § 861. In respect of interstate 
transportation of baggage, it has been held that 
that carrier may be held liable for merchandise 
transported as sample baggage even though the 


merchandise is not "sample baggage” within the 
meaning of a tariff schedule duly filed with the 
interstate commerce commission, where the passen¬ 
ger’s statement, made at the time of checking, 
as to the character or nature of the merchandise 
leaves such character or nature indeterminate and 
there is no fraud on the part of the passenger.^* 

§ 880. Commencement of Liability; Delivery 
and Acceptance 

The liability of a c:ommon carrier as such for bag¬ 
gage commences when the baggage is delivered to, and 
accepted by, the carrier. 

The liahihty of a common carrier as such for 
the baggage of a passenger commences with the 
delivery of such baggage to, and the express or 
implied acceptance by, the carrier, and not before.^5 
Where baggage is received by a carrier for im¬ 
mediate transportation, the liability as a common 
carrier attaches from the time of receiving the 
baggage, although for the convenience of the car- 


41. HI.—See Mitchell v. Frank 

Parmelee Co^ 209 llLApp. 428. 

Ky.—Landesman-Hirshheimer Co. v. 
liouisville & K. Ity. Co.. 199 SW 
1050. 178 Ky. 712. LBJLIOISC 105. 
10 C.J p 1214 note 44. 

OwpAvciiiip, oo«itent^ or status 

If earner was deceived with refeiv 
ence to the ownership, contents, or 
status of tninkf^, it was not liable 
as insurer.—Atlantic Coast Line R 
Co. V- Campen Bros. Co., 154 So. 131, 
114 Fla. 386. 

enr to transport 

other property 

Where Tnanacer of theatrical com¬ 
pany leased from railroad company 
two ba&gag^e cars solely for trans¬ 
portation of theatrical effects, and 
placed therein trunk with his per¬ 
sonal property of unusual value, not 
theatrical effects, he could not, for 
his fraud, recover for loss of part of 
contents of trunk; although it result¬ 
ed from road’s negligence.—McKeon 
V. New York. N H. & H. R. Co. 164 
N.Y.S 312, 177 App.Div. 462. 

41. HI—See Mitchell v. Frank 

Parmelee Co, 209 HLApp. 428. | 

N^eb.—Gibbons v. Chicagp, etc, R. 

Co. 154 N.W. 226. 98 Neh. 696 
10 C J. p 1214 note 45. 

43. TTy T,a Till Asmfl-Ti - TTirspliTimm ^^r 

Co. V. Ijouisville & N. Ry. Co, 199 
SW. 1050. 178 Ky. 712. LRA.1918C 
105 

10 C J- p 1214 note 47. 

Appearance of receptacles as charg¬ 
ing earner with knowledge of con¬ 
tents in general see supra S 861. 

44. N-T-—Araje v. Pennsylvania R. 
Co-, 167 NJB3. 497, 251 K.T. 354, af¬ 


firming 231 N:T.S. 245, 225 App. 
Div. 73, which reversed 223 N.Y.S 
542, 130 Misc 29. 

Bnle providing for additional charge 
on discovery of nature of articles 
In reaching the above conclusion 
the court considered and gave weight 
to the fact that a rule of the earner, 
filed with Its schedules, provided that 
when passengers fail to disclose na¬ 
ture of articles offered for idieckmg 
and it develops that the transporta¬ 
tion of such articles as baggage is 
not authorized, collection will be bas¬ 
ed on double the excess baggage rate 
for gross weight—Araje v. Pennsyl¬ 
vania R. Co-, 167 N.E 497, 251 N.Y. 
354, affirming 231 N.Y S. 245, 225 App. 
Hiv. 73, which reversed 223 NY.S 
542, 130 Misc. 29 

45- Ala—Gus Mayer Co v. Liouis- 
ville & N. R. Co.. 153 So. 249, 228 
Ala. 290 

Fla.—State v. Jacksonville Ternmna-l 
Co., 106 So 576, 90 Fla. 721, quot¬ 
ing Crorpns Juxis as authority. 

Mo—S*i-ffa V. nimois Cent R. Co., 
279 S.W. 223, 218 MoJlpp. 502 
Tex—Schaff v. Gibson, CivJlpp., 258 
SW. 595. 

10 aJ- p 1215 note 48, 

wa.-nii baggage ddivexed to porter 
Railroad company’s liability in re¬ 
spect of hand baggage which was 
lost while m the possession of a red 
cap porter commenced when the bag^ 
gage was delivered to such porter by 
the passenger with mstructions to 
redeliver to the passenger on the 
train, where at the time of such de¬ 
livery the passenger was m posses¬ 
sion of tickets for interstate trans¬ 
portation, the tram was about to de- 
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part, and the purpose of the presence 
of the porter was to facilitate the 
passenger’s entry on the tram; and 
the liability of the railroad company 
was that of common earner and not 
of warehouseman-—Franklin v. 
Southern Pac. Co, 265 F. 936. 203 CaL 
680, 59 AliR. 118, certioran denied 
Southern Pac. Co. v. Franklin, 49 S. 
CL 24, 278 US. 621, 73 L.Ed. 542. 

nrot waxehonBeman 
Where a railroad company received 
a passenger’s trimk from an express- 
man, but wben the passenger subse¬ 
quently went to the station to check 
the trunk, it could not he found, and 
the passenger accepted a check from 
the baggage-master on his promise 
that he would send the trunk on, and 
she presented the check at her desti¬ 
nation, but failed to get the trank. 
It appearing that it had been stolen 
from the company, the company's re¬ 
lation to the trunk was that of com¬ 
mon earner, and not of warehouse¬ 
man.—Williams V. New Jersey Cent 
R. Co. 88 N.YS. 434. 93 App Uiv. 682, 
affirmed 76 N.E. 1116, 183 N.Y. 518. 

Agent’s agreemmt 

Rev.SL art 713. requiring transpor¬ 
tation of goods m the order received, 
imposes no duty to forward goods 
until actually received, and m the 
absence of proof of authority of an 
agent to bmd a carrier by special 
contract to forward trunks not in the 
possession of the carrier, the earner 
was hound by its legal duty to trans¬ 
port only after actual receipt of the 
tniTiks, and there can be no liability 
m the absence of a duty—Schaff v. 
Gibson, Tex Civ App., 258 S.W. 695— 
10 C.J p 1215 note 48 [bj. 
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ricr the passenger may consent to a delay of trans¬ 
portation.^® 

Purchasing ticket, obtaining check, and intention 
to become passenger A regulation that ha^^gage 
wiU not be checked until a ticket has been pro¬ 
cured IS a reasonable one, as is also a rule requir¬ 
ing a ticket to be exhibited to the proper agent 
before such checkmg is done, as shown supra § 863. 
In general, however, where the baggage is deliv¬ 
ered at the proper place and within a reasonable 
time, the carrier cannot limit or avoid hability 
by refusing to take charge of the baggage until the 
procurement of a ticket,^^ and, while the dehvery 
must be with an mtention to become a passenger,^® 
it is not necessary that the passenger shall have 
bought his ticket if he in good faith mtends to 
become a passenger;^® nor m general is it neces¬ 
sary, in order to fix the earner’s liabdity, to show 
that the baggage has been checked, its liability 
commences from the time of actual delivery, prop¬ 
erly made, without regard to whether or not a 
check has been issued.®® It has been held, how¬ 
ever, that, notwithstanding manual dehvery to the 
carrier has been made, it is not liable as an in¬ 
surer unless and untd the relation of passenger 
and earner arises.®^ 

§ 881. What Constitutes DeKvery to 

Carrier in General 

In order to charge a common carrier with liability 
in respect of the care and transportation of baggage, 
there must be a delivery to, and acceptance by, an em¬ 
ployee of the corner who is authorized, or held out as 
authorized, to receive baggage. 

In order that the delivery of baggage to a car¬ 


rier may he such as to chaige it with liability for 
Its care and transportation, it must be delivered 
to, and accepted by, an employee who is authoiized, 
or held out as authonzed, to receive baggage; oth¬ 
erwise the carrier will not he Hable-®^ The au¬ 
thority of a person acting as agent to hmd the 
carrier by acceptance of baggage for transporta¬ 
tion may be established by proof that such person 
has been allowed, in the ordinary course of busi¬ 
ness, thus to receive baggage and to bind the 
carrier with reference thereto.®* Where delivery 
is made to the baggage-master it is sufficient, if 
made at the proper time and place, and an ac¬ 
ceptance by him hmds the carrier,®* even where 
his acceptance is in violation of the r^;ulations of 
his principal, if such regulations are unusual, and 
are not brought to the passenger’s notice.®® De¬ 
livery to an agent other than the baggage-master, 
having supervision and control over matters at the 
earner's depot or station, is a delivery to the car¬ 
rier, and IS as binding as if the delivery had been 
to one whose special duty it was to receive bag¬ 
gage.®® The earner may be bound by dehvery to 
a stranger, where such a delivery is caused by the 
improper directions of its agent to the passenger.®^ 

Where the passenger’s baggage is not acces¬ 
sible on his departure by the company's train, and 
he hands over to the baggage-master his check giv¬ 
en him by another carrier, this amounts to a de¬ 
hvery to the company if it accepts the check and 
afterward undertakes to carry the baggage®® It 
has been held, however, that there is not a con¬ 
structive delivery where a baggage check of one 
railroad company is dehvered to the station agent 
of another company on the imderstanding that 


46. Minn —Sbaw v. KorUiem Pac 
R. Co.. 41 NW 648, 40 TICitit, 144 

10 C J p 1215 note 49 

47. Miss.—Coffee v. Ijonisville. eta, 

R. Co. 25 So. 157. 76 569. 71 

Am.SR. 535. 45 L.RJL 112. 

10 aj p 1215 note 62. 

4®. Conn—Beers v. Boston, etc., R. 
Co, a4 A. 541, 67 Conn. 417, 52 Am. 

S. R. 293, 32 LRJL 535. 

10 CJ p 1215 note 53. 

49- S.C.—Cone v. Sontbem R. Co, 
67 SEL 779. 85 S.a 524, 21 AnnCas. 
158 

10 C J. p 1215 note 64. 

The nile<^^ta.ted m the text has ap¬ 
parently been recognized in a case 
where the ti<^et had been purchased 
before delivery to the earner.—Gus 
Mayer Co v. liouisville & H R. Co., 
153 So. 249. 228 AJa. 290 

Cazxier may be liable as bailee at 
oommon law, for negligence in the 
loss of baggage, even though the 
relation of passenger and carrier did 


not exist.—Robinson v New Tork 
Cent., etc., R. Co, 129 N.Y.S. 1030 
145 App Div- 391, affirmed 97 N E. 
1115. 203 NY 627 

50. SC—Cone v Southern R Co., 
67 S E. 779. 85 S a 524, 21 Ann.Ca& 
158. 

10 CJ. p 1215 note 55. 

I 51. OkL—Schaff v. Samuels. 234 P. 
195. 109 OkL 133. 

59. Wis —Gleason v Goodrich 

Trau:^. Co. 32 Wis. 85, 14 AmR. 
716. 

10 C J. p 1216 note 56. 

Sole employee present 

A drayman, who as plamtiffis agent 
delivered a trunk to a terminal com- 
X>any without df^manding a claim or 
baggage check, which, was accepted 
by the only agent or employee in 
charge, without issuing a daim 
check, or any check, had a right to 
assume that the agent had the right 
to accept a trunk m behalf of the 
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company—Hines v Wanace, 103 SB. 
439, 25 GaApp. 377. 

53. Ark—St. XiOms, etc, R. CJo v. 
Berry. 30 SW. 764. 60 Ark. 433 46 
Am S.R. 212, 28 L. R A 501. 

10 aJ. p 1216 note 57. 

54. Me.—Wilson v. Grand Trunk R 
Co, 57 Me. 138. 2 AmR. 26. 

Mass.—Jordan v. Fall River R. Go. 

5 Cush 69, 51 Am.n 44 
55u Ind—Liake Shor^ etc.. R. Co v 
Foster, 4 N.EL 20, 104 Ind. 293. 54 
AmR. 319. 

10 C J p 1216 note 59. 

SB. SC—^Battle v. Columbia, etc., 
R Co. 49 S.E 849, 70 S.C 329. 

10 aJ. p 1216 note €0 

57- Tex.—^International, etc., R. Co. 
V. Polliard, 1 S W. 624, 66 Tex. 
603. 59 AnuR. 632. 

10 C J p 1216 note 61. 

53. Iowa—Warner v. Burlingrton. 
etc., R. Co, 22 Iowa 166. 92 Atn.Tl. 
389. 
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sudi agent will have the trunk forwarded from 
another station at which both companies maintain 
a common agent.®® 

Notwithstanding a check or receipt has been is¬ 
sued for a trunk by the carrier, the delivery of the 
trunk is not complete while it remains in the trav¬ 
eler’s private dwelling.®® 

Notice to agent. The general rule is that where 
baggage is taken to a railroad station, and even 
to the place where baggage is usually received, 
some kind of notice must be given to some agent 
of the company authorized to accept the same in 
order to diarge the camer.®i The carrier may, 
hovrever, assent to the delivery of baggage at its 
station without notice to its agents, and this as¬ 
sent may be implied from its custom and course of 
business in allowing baggage to be deposited in its 
depots.®^ 

§ 882. Tinue and Place of Delivery 

In order to charge a carrier, as such, with liability 
in respect of baggage, delivery should not be made an 
unreasonably long time before the baggage is to be 
transported or the passenger is to depart, and shouid 
be made at the place provided for receiving baggage. 

The delivery of baggage, to be bmding on the 
carrier, must he made within a reasonable time be¬ 
fore the tunc for it to he transported,®® or before 
the intended departure of the passenger,®* and the 
fadhties offered for the receipt of baggage and the 
general custom of the place will famish a basis for 
determiTiiTig how long before the passenger intends 
actually to enter on his journey he may deliver his 


baggage to the carrier so as to render the earner 
liable therefor.®® 

Where baggage is left with the carrier an unrea¬ 
sonable time before it is to be dhtet^ed, in antici¬ 
pation of a journey not about to he commenced, 
and to be called for and checked when the passen¬ 
ger is ready to heg^n his journey, the carrier is lia¬ 
ble only as a warehouseman,®® except in cases 
where the delay in shipment is the fault of the car¬ 
rier.®^ A earner has been regarded as a bailee for 
hire and not as a gratuitous bailee where it accepts 
a trunk several hours before the intended departure 
of the owner and the owner does not purchase a 
ticket and take passage because of the loss of the 
trunk while in the possession of the carrier at its 
station intermediate acceptance by it and the time 
when the owner arrives to take passage.®® Not¬ 
withstanding a prospective passenger takes baggage 
to a station a considerable time before he intends to 
travel and the carrier is not charged with the duty 
of carrier, it may be under the duty to exercise 
reasonable care to protect the hag^ge from injury 
or destmetion and may be liable for its own neg- 
hgence in this regard.®® 

Place of deUvery. Where a proper and suitable 
place for receiving baggage has been provided, de¬ 
livery must be made at that place.^® Where a 
trunk of an intending passenger is deposited at the 
usual and customary place for receiving baggage 
but the relation of passenger and earner is not 
created, the carrier may be liable as warehousc- 


59. Tenn.—Souttiem R. Oo. v. Bick- 
ley. 107 SW. 680. 119 Tenn. 528. 
123 Ani.S.R. 754, 14 Ij.ILA..N.S., 
850, 14 Ann-Cas. 910. 
eOL XU —Hoskmgr V. Southern Fac. 
Oo.. 148 IlLApp. 11, aflirmed 90 N. 
669, 243 lU. 320 

61. N C.—Williatna v. Southern R- 
Co.. 71 S.B. 346. 155 NC. 260. 

10 C J. p 1216 note 63. 

69. Iowa—Green v. Milwaulre«», etc, 
R. Co., 38 Iowa 100, 41 Iowa 410. 

10 C.S. p 1216 note 64. 

63: Wis.—Goldhergr v. Ahnapeet etc., 
R. Co., 80 N.W. 920, 105 Wis. 1. 76 
Am.STL 899, 47 LJELA. 221 
10 C.J. p 1217 note 65. 

M Ala.—Gus Mayer Co. v, Lrf>uis- 
viUe & hr. R. Co., 153 So. 249, 228 
Ala. 290. 

Fonrfeeea hours hefore d^axtnxe of 
train 

Under the circumstances, the car- 
rier was under no obligation to as¬ 
sume liability as carrier fourteen 
hours before departure of tram on 
which prospective passengrer intend¬ 
ed to travel.—SaCEa v- Ulinois Cent. 


R. Co.. 279 S,W. 223, 218 Mo.App. 
502. 

65- N.C. —William^! v Southern R 
Co . 71 S.R. 346. 155 N.C. 260. 

10 ax p 1217 note 66. 

661 Mo —Saffa v. Illinois Cent. R. 

- Co, 279 S.W. 223, 218 MoJlpp. 502, 
10 ax p 1217 note 67. 

Baggaffe already In c^n-iei^s hA-niisi 
as waxelions««m 2 >-n 

Where, fourteen hours before the 
departure of the tram on which the 
prospective travels mtended to 
travel he^ on applying to check bag¬ 
gage then stored with earner as a 
warehousevnan. was told that he had 
time the followmg morning, his ac- 
guiescence and retention of baggage 
check previously given showed his 
assent that baggage should remain 
in storage with carrier as a ware- 
housemiiTi—Saffa v. Ulmois Cent. R 
Co, 279 SW. 223, 218 MoJLpp 502. 

67- MiTin —Shaw v. Northern Pac. 

R Co, 41 N.W. 548, 40 144 

10 C X p 1217 note 68 
68. Miss—New Orleans & N HI R 
Co V Thigpen. 105 So. 481, 141 
Miss. 672. 1 


69. Miss—New Orleans & N. H3. R. 
Co. V- Thigpen, supra. 

Failure to keep premises in proper 
condition 

Although a person who took his 
baggage to a station, intending to 
check It in anticipation of his depaiv 
ture next day, was not a passenger or 
shipper, so as to impose special ob¬ 
ligations to care for the baggage on 
the carrier before it actually was 
checked, he was not a trespasser or 
mere licensee, and the carrier was 
liable for imury to the baggage caus¬ 
ed by Its negligent failure to main- 
tam the premises m proper condi¬ 
tion.—Reis V Minneapolis & St. Ii. 
Ry. Co.. 179 NW. S3, 189 Iowa 9S8 

78. Iowa—^Lennon v. Illinois Cent 
R. Co., 103 NW. 343. 127 Iowa 431 
10 CX p 1217 note 69. 

Due delivery to interstate by 

transfer company sdiown 
Ala.—Gus Mayer Co v. LiOUisville & 
N R. Co., 153 So. 249. 228 Aia. 290. 

71. Okl.—Schaff v. Samuels. 234 P 
195, 109 OkL 133. 
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§ 883. Continuance and Termination of Lia¬ 
bility; DeKvery 

A carrier's liability as common carrier continues 
during transportation of> and for sufficient time there¬ 
after to afford the carrier a reasonable opportunity to 
remove, the baggage. 

A carrier’s liability as common carrier or insurer 
for a passenger's baggage continues during trans¬ 
portation and for such a period thereafter as af¬ 
fords the passenger a reasonable opportunity to re¬ 
move it,^2 and does not contmue beyond such peri- 
od,^3 and temmnates as soon as the baggage has 
reached its destination and has been dehvered to 
the owner^^ or his agent.^® 

It is the carrier’s duty with regard to baggage 
which has reached its final destination to have it 
ready for delivery at the us’^al place of dehvery 
with an employee in charge, untd the passenger can 
in the exercise of due dihgence call for and re¬ 
ceive it,^® and, where a delay in delivering the 
baggage to the passenger is due to the carrier’s 
fault in not transportmg it properly, or in other¬ 
wise not having it ready for delivery to him when 
called for, the habihty of the carrier is thereby 
extended until the lapse of what is a reasonable 
time under the circumstances for the passenger to 
make another application for his haggage.^^ On 
the other hand, the earner is entitled to a reason¬ 
able time withm which to deliver the baggage, and 
what constitutes a reasonable time depends on the 
particular circumstances.^® Where a statute so 
provides, a carrier is obligated to deliver every pas¬ 
senger’s baggage, whether within the prescribed 
weight or not, immediately on the arrival of the 
passenger at his destination.^® 

Where it is the carrier’s custom to allow bag¬ 
gage to he taken m chaige by its employees to be 
dehvered by them at a certain place and in a cer- 
tam ToanTier, it will be liable for the loss of bag¬ 


gage arising from the neglect of such employees 
to make the delivery according to custom.®® There 
is not a delivery which will relieve the carrier of 
liability where the passenger, in order to protect 
his baggage after amval at destination, removes it 
from a place of exposure where it has been left 
by the carrier’s employees to a place at the station 
where it will he protected from the elements, even 
though the carrier or its employees do not have 
knowledge of such removaL®^ 

Place of delivery. A delivery at a place other 
than that for which the contract of carriage calls 
is no dehvery, and m such a case the earner’s lia¬ 
bility continues until dehvery at the proper point 
and notification to the passenger if the error has re¬ 
sulted m delay,®® unless the passenger has waived 
his rights as to the place of delivery.®® The facts 
that a passenger is allowed to stop over at an inter¬ 
mediate station and that the carrier, in disregard 
of the request of the passenger, checks and trans¬ 
ports the passenger’s baggage to the destination in¬ 
dicated by the ticket do not necessarily extend the 
liabihty of the earner ®^ 

Surrender of checks A regulation requiring a 
passenger on receivmg his baggage to surrender the 
check therefor is a reasonable one;*® but a failure 
to tender such check will not relieve the carrier 
from liabihty where it makes an unqualified and 
contmued refusal to deliver the baggage on de¬ 
mand.®® 

§ 884. Passenger’s Duty to Remove; Canier 
as Warehouseman 
a. In general 

h. What constitutes reasonable time 
a. In General 

It is the duty of a passenger to call for and remove 
his baggage within a reasonable time after it has ar- 


TSl HL—See Doherty v. Grand Trunfc 
Western Tty Co, 194 rn App. 354. 

73L Ky—ChesapeaJee & O. Tty Co. 
V. Mcdintock-Eleld Co., 297 S.W. 
1112. 221 Ky. 142. 

MinTi._W1ute V. Chicago, M. & St. 
P. Ry Co. 186 N.W. 145, 151 w™. 
554. 

ICo —SaRa v Illmois Cent. R. Co, 
279 S.W 223. 218 Mo.App. 502 
Or—^Baggage & Omnibus Transfer 
Co V. City of Portland, 164 P. 570, 
84 Or- 343. L.RJL1917F 1080. 

Va_—Chesapeake, etc., R- Co. v. Beas¬ 
ley. 52 S BL 566. 104 Va. 788. SDR. 
A.NS., 183. 

10 C.J. p 1217 note 70 

74. Me.—-Wood v- ■M^nine Cent. R. 


Co., 56 A. 457, 98 Me. 98, 99 AnuS 
B 339. 

10 CJ p 1217 note 71. 

75l Ala.—-Mobile, etc., R. Co. v Hop¬ 
kins. 41 Ala. 486, 94 AmD. 607 
Ark.—St. Ijouis. etc, R. Co. v. Stone, 
95 S.W. 470, 78 Ark. 318 
Tt Vt.—Ouimit V- Henshaw, 35 Vt. 

604, 84 AmD 646. 

10 C J p 1217 note 73. 

77- Va.—Chesapeake, etc., R. Co v. 
Beasley, 52 SB. 566, 104 Va. 788, 
3 L*.RJL,N.S., 183 
10 aj p 1217 note 74. 

TOL Ga.—Georgia R, etc, Co v 
Phillips. 20 S.B. 646. 93 Ga. 801. 

10 C J p 1218 note 75. 

79t OkL—City, M & O. Ry. 
Co. ▼. Fugatt, 150 P. 669, 47 OkL 
727. 
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8®- La—Fisher v- Geddes. 15 La- 
Ami. 14. 

SL Tex.—Hines v. Robey, CivApp-* 
225 S.W. 201. 

82. Ind.—Toledo, etc.. R Co v. 
HsLYnmond, 33 Ind, 379, 5 AnuR. 22L 

10 C.J p 1218 note 82. 

83. Mass.—-Patten v. Johnson, 131 

297. 

84. N.Y.—Howell V. Grand Trunk 
R Co, 36 N:T.S. 544, 92 Hun 423. 

10 C.J. p 1218 note 82 [aJ. 

85i. Va.—Norfolk, etc., R. Co. v. Ir¬ 
vine, 7 SJB. 233, 84 Va 553, 85 Va. 
217, 1 L.RA. 110. 

10 CJT. p 1218 note 80 

86 - liid—Cleveland, etc, R. Co v. 
Tyler, 35 NJEL 523, 9 IndJLpp 689- 
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rived at its destination. After a reasonable time for re¬ 
moval has elapsed, the carrier's liability thereafter is 
that of a warehouseman only. 

After baggage has arrived at its destination, it 
is the passenger's duty, in the absence of some spe¬ 
cial circiimstances excusing him from so domg, to 
call for and take it away within a reasonable time,^^ 
even though he has not been notified of its ar¬ 
rival In general, if the baggage remams in the 
earner’s possession after the passenger has had a 
reasonable opportimity to remove it, the carrier's 
liability in respect thereof as carrier or insurer 
ceases, and its liability is only that of warehouse¬ 
man and, as such, it is bound to exercise only ordi¬ 
nary care in protecting the baggage, and is hable 
only for loss or injury caused by its negligence,^® 
particularly where after such time the carrier stores 
the baggage as it is its duty to do, at the expense 
of the passenger, in accordance with the usual 
practice, as shown infra § 886. 

Where baggage is left with the carrier an un¬ 
reasonable time before it is to be transported, the 
carrier is liable only as warehouseman, as shown 
above in § 882. 

A regulation of a state regulatory body allow¬ 
ing intra-state passengers forty-eight hours for the 
removal of baggage is not unreasonable.®® Where 
a contract for the interstate transportation of bag¬ 
gage provides for the holding of baggage for the 
application of the passenger for a period of twenty- 
four hours after its arrival, the duty of the carrier 

87- Ala- —IjOTiisville & N*. H. Co. v. 

Hestle, 75 So. S85. 200 Ala. 137. 

10 C J. P 1218 note 84. 
for mlfi 

Tlie liability as carrier is rigid, 
and the passenger cannot extend it 
by postponing the .time of taking 
possession to suit his own con¬ 
venience —White V. Chicago, Iff. & 

St. F. Ry. Co.. 186 N.W. 145, 151 
MiTiTi- 554. 

88. Iowa—BCicks v. Wabash R. Co., 

10? NW. 534, 131 Iowa 295, 8 Ii. 

RA..NS,235 

10 C J. p 1219 note 85. 

89. Ala.—Louisville & N. R. Co. v. 

HesUe, 75 So. 885, 200 Ala. 137. 

Colo—Denver, etc., R. Co v. Doyle, 

145 P. 688, 58 Colo. 327. LRA. 

1915D 113. 

Ill —See Doherty v. Grand Trunk 
Western Ry. Co, 194 Ill App. 354. 

Ky.—Chesapeake & O. Ry. Co. v. Me- 
Clintock-Held Co., 297 S,W- 1112, 

221 Ky 142. 

Mo—SafCa v. Illinois Cent. R. Co.. 

279 SW. 223, 218 MoJlpp. 502. 

10 C J. p 1219 note 87- 
SOu La.—^Morgan's Louisiana & T. 

R. & S S. Co. V. Louisiana Public 
Service Commis^oon,, 116 So. 720, 

166 La. 119. i 


as such does not terminate prior to the expiration 
of such period and liability is determinable under 
the Interstate Commerce Act and not under rules 
applying to warehouseman.®^ 

Baggage received by mistake. It has been held 
that the earner may be made liable as warehouse¬ 
man where it receives the baggage of a passenger 
owing to the mistake of a coimecting line, on the 
ground that, whether or not it has received it prop¬ 
erly, it is incumbent on the carrier to take ordinary 
care of it.®^ 

b. What Constitutes Reasonable Time 

As to what constitutes a reasonable time for the 
removal of baggage by a passenger depends in general on 
the peculiar facts and circumstances of each case. 

No absolute rule can be laid down as to what 
is a reasonable time within which a passenger must 
call for and remove his baggage. What is a rea¬ 
sonable time depends largely on the peculiar facts 
and circumstances of eadi case,®® such as the char¬ 
acter of the station, the facilities there for receiv¬ 
ing baggage, and the opportumties afforded by the 
carrier for delivermg baggage when called for.®* 

The omission of a passenger to call for his bag¬ 
gage until the day following that of arrival at his 
destination is, under ordinary circumstances, ‘un¬ 
reasonable, and therefor the earner ceases to be 
responsible as such and is liable merely as a ware¬ 
houseman.®® However, under some circuinstances 

V. Terminal R. R. Ass'n of St. Louis, 
Mo App.. 84 SW2d 143. 

92L IT.T—Fairfax v. i'*ew York 
Cent., etc., R. Co., 37 N.Y.Super 
516 

93L Mo—Sa£Ea v. nimois Cent. R. 

Co., 279 SW. 223, 218 Mo App 502. 
10 C J. p 1219 note 91. 

94. Colo—Denver, etc, R. Co. v. 
Doyle, 145 P. 688. 58 Colo. 327, L 
RA.1915D 113. 

10 aj. p 1219 note 91. 

CLOwJed oonAif^oB. of statioii 
Allowance must be made for the 
crowded condition of the station and 
perhaps other mrcumstances.—White 
V. Chicago M & St P. Ry. Co., 186 
N.W. 145, 151 Minn 554. 

Statute not applicable 

Gen Acts 1915 p 710, dealing with 
excess baggage and charges there¬ 
for, and fiinjig time within which no 
storage shall be charged by earner 
on such baggage, did not fbc time 
within which road’s liability for bag¬ 
gage as earner shall continue.— 
Louisville & N R. Co. v. Hestle, 75 
So. 885, 200 Ala. 137. 

9 & ni —See Doherty v. Grand Trunk 

Western Ry. Co., 194 Ill.App 354 
MinTu—White V. Chicago, M. & St. 


Fs*<»ei>gers advantage of reg¬ 

ulation limited in nnmber 
The fact that only five per cent 
of all passengers find it necessary 
to take advantage of the regula¬ 
tion does not of itself show that the 
regulation is nnreasonahle where the 
evidence is to the effect that the reg¬ 
ulation does not work to the dis¬ 
advantage and inconvenience of those 
passengers who do not take ad¬ 
vantage of It.—Morgan's Loni^siana & 
T. R. & S. S. Co. V. Louisiana Pub¬ 
lic Service Commis^sion, 116 So. 720. 
166 La. 119. 

91- Mo—Treadway v. Terminsil R. 
R. Ass’n of St. Louis, App., 84 S 
W.2d 143. 

Temninri assoclation rec^ving bag. 
gage from railroad company j 
The rule stated m the text was ap-i 
plied m determiniTig the liability of 
a terminal association where a rail¬ 
road company delivered baggage to 
such assomation on arrival at des¬ 
tination, such association could not 
find the baggage when the passenger 
applied fop It within the twenty- 
four hour period, and such associa¬ 
tion set up the claim that it had act¬ 
ed as agent of the railroad company 
in handling the baggage.—Treadway 
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it is not unreasonable for a passenger arriving at 
his destination during the evening or late afternoon 
of one day to omit to call for his baggage until the 
morning of the following day®® Longer periods 
have been regarded as imreasonable, such as thirty 
hours,a day and a half,®® and from Friday night 
until Monday morning.®® Failure of a passenger 
to call for his baggage within four hours after its 
arrival and before the closing of the station has 
been regarded as sufficient to relieve the carrier of 
liability as insurer.^ On the other hand, it has 
been hJid that a failure to claim baggage until 
thirty-six hours after its arrival does not change 
the cameris liability for its loss to that of a ware- 
houseiTiflTi without a showing that the loss was due 
to the deIay-2 

The reasonable time begins to run from the ar¬ 
rival of the baggage, and not of tihe passenger.® 
There is authonly for the view that a passenger is 
npt required to make a demand for his baggage 
immediately on arnvii^ at his destination,^ but 
the view has been expressed that, where it is the 
usual course of business to make delivery immedi¬ 
ately on the arrival of the baggage, the rule as to 
reasonable time does not in general extend the time 
for delivety and acceptance beyond the time of ar¬ 


rival, as affecting the carriers liabihty as such,® 

The time is not ordinarily extended by an unusual 
circumstance for which the carrier is in no way 
responsible.® 

§ 885. Baggage Remaining for Passen¬ 

ger’s Accommodation 

Where the carrier is in possession of baggage not for 
the purpose of transportation but merely for the con¬ 
venience of the owner or passenger, the earner is not 
liable as a common carrier In respect of such baggage, 
but is liable as warehouseman or bailee. 

Where the passenger on arrival at his destina¬ 
tion takes his baggage into his own exclusive pos¬ 
session and control, the carrier’s liability as com¬ 
mon earner ends, and does not attach again by rea¬ 
son of the fact that the baggage agent, for the ac¬ 
commodation and convemence of the passenger, 
s^ees to store it until sent for.^ It has been held 
or recognized that, where the retention of posses¬ 
sion by the earner is at the request of the passen¬ 
ger, the status of the carrier is that of warehouse¬ 
man, and that the carrier is under the duty to use 
ordinary care, at least where there is an agree¬ 
ment to pay storage diarges ® According to some 
cases, however, if no storage charges are paid, 
the carrier is merely a gratuitous bailee, liable only 


P. Ky Co, 186 N.W. 145. 151 
Mum. 554, citmgr Cknpas Taxis 
with, approval. 

10 GLJ. p 1220 note 92. 

9G. N.T —Burgevm v New Tort 
Cent, etc., R Co, 23 NY.S. 415, 69 
Him 479. 

Wis —TaUTnan v. Chicago, etc, R. 
Co, US NW 205, 136 Wis. 648, 16 
AnnCas 711 

97- Mo —9**ft:!* V. Hlmois Cent. R 
Co, 279 SW. 223, 218 MoApp. 
502. 

op^ at all honxs 

Pailure to remove baggage for ap¬ 
proximately thirty hours, durmg 
which time the station was always 
open, had the effect of rendering the 
earner liable only as warehouseman. 
—Saffa V. lllmois Cent R. Co., 279 
SW. 223, 218 MoApp. 502. 

96. Colo —Denver, etc., R. Co. v. 
Doyle, 145 P €88, 58 Colo 327, I-. 
RA1915D 113. 

99. Wis.—Hoeger v Chicago, etc, 
R Co, 23 N.W. 435. 63 Wis. 100, 
53 Am.R. 271 
10 C J. p 1220 note 95 

1- Ala—Louisville & N. R. Co v 
Hestle, 75 So. 885, 200 Ala. 137. 

2 . N J—Lamed v,. New Jersey Cent 
R Co. 79 A. 289, 81 NJLaw 671- 

a. Colo—Denver, etc, R Co. v. 
Doyle, 145 P 688, 58 Colo. 327, L 
RA.1915D 113. 

13 0J.S—108 


4i N.Y—Cole V. Goodwin, 19 Wend. 
251, 32 Am-D. 470. 

Si. Vt.—Ouimit V. Hensbaw, 35 Vt 
604 84 AmD 646. 

10 aj. p 1220 note 98. 

6 L RL—Chicago, etc., R Co v 
Boyce, 73 lU. 510, 24 AzdlR 268 
10 C J p 1220 note 99 

7- Tex—Galveston, etc,, R Co v. 
Smith, 17 SW. 133, 31 Tex 479. 

10 C.J p 1220 note 2. 

3m Ark.—Jonesboro, R CL & R R 
Co V. Davenport, 201 S.W 1114, 
132 Ark. 596. | 

Miss.—Yazoo, etc., R Co, v. Hughes,! 
47 So. 662. 94 Miss. 242, 22 T^R A .! 
N.S.. 975 

10 aJ p 1220 note 3 

Storage of baggage 

(1) Where trunk on amval at 
station was left there under an 
agreement with terminal company 
that storage would be paid therefor, 
the habihty of the terminal com¬ 
pany was that of a warehouseman, 
as a bailee for hire, and not that 
of a common carrier.—^Bowles v. 
Payne, 251 S.W. 101. 

<2> The right of a termiTial sta¬ 
tion company to charge storage on 
baggage left with it after the first 
twenty-four hours gives it a con¬ 
tingent benefit sufficient to charge it 
with liability for such baggage as 
upon a lucrative bailment, so that it 
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would be liable for negligently fail- 
mg to deliver the baggage, even 
though the terminali company had 
held the baggage for less tbsLn twen¬ 
ty-four hours —Birmingham Termi¬ 
nal Co. V Thomas; 92 So. 803, 207 
Ala. 363 

(3) In detemniTiiTig whether or not 
the b^iiiment was one for hire, it 
was held that a traveling salesman’s 
sample case ^xint^ming- patterns and 
designs used in the business of 
soliciting ord^s; carried by him m 
the passenger coach, was baggage, 
withm a notice of the carrier for 
th*^ storage of baggage, and filing 
charges for storage on each piece of 
baggage after remaimne at the sta¬ 
tion for a specified tune—^Milwaukee 
Mirror, etc.. Works v. Chicago, etc, 
R Co. 154.NW. 379, 148 Wis. 173, 38 
L.RA..NS.. 383. 

Where a earner maint-ins two 
places UL its depot for the stoxage 
of baggage at slightly different 
rates, a passenger has the option to 
selec^t either place, m the absence of 
any objection by the earner that the 
right place is not selected when he 
tenders the baggage for storage; 
and the earner, by accepting it for 
storage in one place;, is estopped 
from asserting that it should have 
been taken to the other place—Mil¬ 
waukee Mirror, etc.. Works v Chica¬ 
go, etc, R. Co, 134 N.W. 379, 148 
Wis. 173, 38 L.RA..NS., 383- 
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for gross negligence.® 

In respect of baggage checked in a parcel room 
of a carrier by a passenger, for which a charge is 
made, the carrier acts in the capacity of warehouse¬ 
man and assumes the obligation of a bailee for 
hire, involving the necessity of exercising ordinary 
care-l® 

§ 886, Duty to Store and Protect Bag¬ 

gage 

A carrier, in its capacity as warehouseman, is under 
a duty properly to store baggage and to protect baggage 
so stored, and is liable for its negligent failure to comply 
with such duty. 

It is the carrier's duty as warehouseman to store 
the baggage in a proper and suitable place and to 
exercise ordinary care and diligence in safely keep¬ 
ing it there and in protecting it, and it is liable for 
the loss resulting from negligence in the perform¬ 
ance of this duty, such duty arising not under an 
independent contract, but as a part of the carrier's 
duty under the original contract of transportation.^^ 
There is authority for the view that it is a condi¬ 
tion precedent to the rhange of the carrier's re¬ 
sponsibility from that of a common earner to that 
of a warehouseman that the baggage shall have 
been stored in a reasonably safe and secure ware¬ 
house and that, until this has been done, the car¬ 
rier's liability remains that of common carrier.i^ 
Whether a carrier's duty as warehouseman re¬ 
quires the employment of a watchman, or the con¬ 
struction of fireproof depots, or the adoption of 
other precautions, must depend on the circumstanc- 
•es and the location of the depot.^® 

Where the carrier is in the relation of ware¬ 
houseman, it is not responsible for the neglect of 
its employees to rescue baggage in the warehouse 
from destruction by fire when such employees are 
there, but not in the course of their employment,!^ 
although the rule is otherwise when they are pres¬ 
ent in the course of their employment.!® 


According to some cases, the duty to store and 
protect baggage extends only to articles which 
come within the definition of baggage, and does not 
include articles improperly checked as baggage.!® 

Some statutes imposing liability on railroad com¬ 
panies for destruction of property by fire do not 
apply to the loss of a passenger’s baggage by a 
fire which was not caused by, or did not result from, 
the operation of a train.!^ 

§ 887. Connecting Carriers and Through Tic- « 
kets 

While the relations between carriers over whose lines 
baggage is to be transported as a through shipment may 
be of such a character as to render them jointly and 
severally liable for a loss wherever it occurs, as a gen¬ 
eral rule, subject to certain qualifications as to the initial 
carrier, a carrier is not liable for a loss which does not 
occur on its line in the absence of a special contract, 
where the connecting lines are distinct and independent. 

Where there are several connecting lines form¬ 
ing a united continuous line, all parts of one sys¬ 
tem under the same general direction and control, 
each is responsible for a loss; since the whole con¬ 
stitutes but one Ime, and each is the quasi partner 
of the others, they are jointly and severally liable 
for a loss wherever occurring.!® Where, however, 
the coimecting lines are distinct and independent, 
in the absence of a speaal contract no carrier can 
be rendered liable for a loss unless it is shown to 
have occurred on its lines,!® except in those juris¬ 
dictions where the initial earner is held to assume 
Lability for the entire route, as shown infra § 888. 
The mere fact that several lines have an agreement 
by which tickets are to be sold by any one over the 
Imes of the others, and baggage is to be checked 
accordingly, does not make them partners, or liable 
as such.®® 

In determining^ questions as to liability, the sur¬ 
rounding circumstances and the relations between 
the various carriers, as well as the provisions of 
the ticket, may be material considerations.®! 


9. Itfass—dark v. Sastem H. Ck>., 1 
NISL 128, 139 Ma^s. 423. 

10 G.J. p 1221 note 4. 

XOm Micb.—-Fraazn v. Grand Hapids, 
etc, IL C!o, 126 NW. 851, 161 
Mich. 556, 29 Ia.RA.,N:S, 834. 21 
Ann.Cas. 96. 

10 C.J. p 1220 note 3 [al. 

ill. Ala.—Central of Georgia R. Go 
V. Jones. 43 So. 575, 150 Ala. 379, 
124 Am.S.R. 71, 9 L.JEI.A.,N;S.. 1240. 

Mass.—Neaiand v, Boston, etc.. R., 36 
NJS. 592, 161 Mass. 67. 

10 C J. p 1221 notes 5. 6. 

12 . IlL—Bartholomew v. St. J^oiiis. 


etc., R. Co,. 53 Ill. 227. 5 AmR 
45- 

10 CJ. pl221 note?. 

laL Wis—Flke v. Chicago, etc., R. 
Co, 40 Wis. 583. 

10 aj. p 1221 note 8. 

14^ Mass.—AldTi<^ v. Boston, etc, 
R. Co., 100 Mass 31. 97 AmD. 74, 
1 Am.R. 76. 

IS. Tex.—Galveston, etc, R. Co. v- 
Smith. 17 S-W. 133, 81 Tex. 479. 

IG. Iowa.—-Weber Co. v. Chicago, 
etc., R. Co, 84 NW. 1042, 113 Iowa 
188. 

10 aJ. p 1221 note 11. 

Him Ark.—ITaiisa*! City Southern R. 
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Co V Thomas. 133 S.W. 1030, 97 
Ark. 287 

10 dr. p 1221 note 12. 

18. Mich.—-Wolf V. Grand Rapids, 
etc, R. Co., 112 N.W. 732, 149 
Mich. 75. 

10 C J. p 1222 note 13. 

19- IlL—Pennsylvania R. Co. v. Con- 
neU, 112 Ill. 295, 54 Am.R. 238. 
Tex.—Texas City Terminal Co. v. 

Thomas, CivJtpp., 178 SW. 707. 

10 CJ p 1222 note 14. 

201 Kan.—-Atdbison, etc. R. Co. v. 
Roach, 12 P. 93, 35 Kan. 740, 57 
Am.R. 199. 

10 C J p 1222 note 16. 

21. Kan.—Atchison, eta, R. Co. v. 
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Line of which several carriers own distinct parts. 
Where a earner operates its cars over a line, dis¬ 
tinct parts of which are owned by different com¬ 
panies, and such carrier’s a^^ent receives into its 
baggage car baggage of a passenger who has a 
ticket for a through passage over the entire line, 
such carrier may be liable for loss of baggage re¬ 
gardless of the particular point on the line at which 
the loss occurs.^^ 

Interstate transportation. In view of the Car¬ 
mack Amendment, 49 U.S.CA. § 20 (11), under 
the practice in some jurisdictions a joint recovery 
for loss of baggage may be had against the imtial 
carrier and a succeeding carrier which actually 
causes die loss.*® 

§ 888. Liability of Tnitial Carder 

a. In general 

b. T-imitation of liability 

a. In General 

In general the Initial carrier is liable for a loss of 
baggage which occurs on its own tine, and it may by con¬ 
tract assume liability for loss or injury which occurs in 
the course of through transportation beyond its line. 

In general die initial carrier is liable for a loss 
of baggage which occurs on its own hne.^'* Even 
when the initial carrier is liable only for losses oc¬ 
curring on its own line, a delivery by it to the suc¬ 
ceeding carrier is necessary in order to enable the 
initial carrier to avoid liabihty, and, in order to be 
effective in this r^;ard, the delivery must consist 


of such unequivocal acts of transfer of possession 
to the succeeding hne as will permit the passenger 
to charge the latter line with the care and custody 
of the baggage.-^ 

The initial earner may by contract bind itself 
for the entire transportation to a destmation be¬ 
yond its own line, and thus render itself liable for 
loss of, or damage to, the baggage, whether on its 
own hne or on the line of a connecting earner 
which acts as its agent in carrying out the contract 
of transportation and it has been held that such 
a contract may be implied from the circumstances 
or from the usage of the imtial carrier.-^ 

According to what is known as the English doc¬ 
trine, which is followed in a number of jurisdictions 
m this country, a carrier selling a through ticket 
and checking a passenger’s baggage through to a 
point beyond its lines undertakes, in the absence of 
an express stipulation to the contrary, to insure the 
safe delivery of such baggage at the point to which 
the ticket is sold, and is therefore liable for loss of 
or injury to such baggage wherever occurring, the 
coimectmg carriers being regarded only as its 
agents in transportmg the baggage;^* and it has 
been held that this rule applies although the ticket 
contains a provision to the contrary, if the passen¬ 
ger had no notice thereof and did not assent there¬ 
to, as shown in the following subdivision of this 
section. It has also been held that the initial car¬ 
rier’s liabihty IS not affected by the fact that the 
passenger is traveling on a through ticket, havmg 
a separate coupon for each line,29 nor by the fact 


Boacb, 12 P. 93, 35 Kan. 740, 57 
AmR. 199 

10 aJ. P 1222 note 21. 

22. Hart v. Rensselaer, etc., 
R. Go, 8 N.T. 37, 59 Am© 447 

23. Mb—Diets v. Southern Fac. Ry 
Co., 28 S.W.2d 395. 225 M;o.App 
39. 

24L Ala.—Montgomery, etc., R. Co. 
V. Culver. 75 Ala. 587, 51 Am-R. 
483 

10 C J p 1226 note 47. 

25b NT.—Hyman v. Central Ver¬ 
mont R. Co., 21 N.Y.S. 119. 66 Hun 
202 . 

10 C.J p 1225 note 41, p 1226 note 47. 

2 Gb Ohio—Baltimore, etc., R. Co. v 
Campbell, 36 Ohio St. 647, 38 Am 
R. 617. 

10 CUT p 1223 note 23. 

27. Mo—Bumes v Chicago, etc., R 
Co., 150 SW. 1100, 167 MO.APP. 62 

23. Ark.—Southwestern Transp Co 
V. PoyCb 110 SW2d 494, 194 Ark 
982. 

Ohio—Darlington v. Cleveland, C., C 
& St. D. Ry. Co, 14 Ohio NP, 
NS. 427. 


Tenn.—Dixie Greyhound Dmes v 

Kaplan, 89 SW2d 342, 169 Tenn. 

513 

10 C J p 1223 note 24. 
Notwithstr«Aing rule of cinpoxatioiL 
on 

An initial earner was not relieved 
of liability for actual value of pas¬ 
senger's baggage lost after delivery 
to connecting earner, because of cor¬ 
poration comTnistsion rule restricting 
liability of carrier, since commis¬ 
sion has no power to change statu¬ 
tory rule fiviiig- liability of initial 
earner—Southwestern Transp Co.v. 
Poy^ 110 SW.2d 494. 194 Ark. 982. 
Hound^trip ticket 

The applicability of the rule has 
apparently been recognized where 
the initial courier sold a round-trip 
ticket and the loss occurred on the 
return tnp.—Bush v Beaucl»amp, 
201 S W 828, 132 Ark. 582. 

Statutes -maVnig- initial caxziesr li¬ 
able for loss of or injury to prop¬ 
erty through Its negligence or neg¬ 
ligence of coimectmg earner, giv¬ 
ing initial carrier recourse on ear¬ 
ner causing loss, requiring earner 
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to carry baggage of passengers, and 
making carrier liable for actual dam¬ 
ages on failure to deliver baggage 
m good condition with due dili¬ 
gence. reenact common-law rule rela¬ 
tive to imtial and connecting car¬ 
riers.—Southwestern Transp Co v. 
Poye. 110 S W.2d 494, 194 Ark 982 

In New York 

(1) There have been decisions 
which apparently are m accordance 
with the rule stated in the text.— 
Hutchjns V Pennsylvama R Co., 73 
NB. 972, 181 N.T. 186. 106 Am.S.IL 
537—10 CJ- p 1223 note 24. 

(2> In other cases the view has 
been taken that, in the absence of a 
special contract or of a community 
of mterest between the lines involv¬ 
ed, the imtial carrier is not liable 
for a loss which does not occur on 
its line—Milnor v. New Tork, etc., 
R. Co.. 53 N.T. 363, afiS.rmmg 4 Daly 
355—^10 CJ. p 1223 note 26, p 1224 
note 31. 

29. Tenn—Louisville, eta, R. Co v. 

Weaver, 9 Lea 38, 42 Am.R. 654. 

10 C J. p 1223 note 26. 
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that other carriers sell the passenger a return tick¬ 
et at reduced rates in consideration of his releasing 
them from liability for the loss where such carri¬ 
ers are not liable in any event.^® In other juris- 
chctions, however, in the absence of any partner¬ 
ship arrangement or contract for through transpor¬ 
tation, the rule is that the initial carrier engages 
only to transport the baggage to the end of its line 
and there to deliver it to the connecting line, and 
therefore is hable only for such losses as occur on 
its own line or through its failure to make proper 
delivery of the baggage to the connectmg line;^^ 
and it should not be held to assume liability 
throughout unless its intention so to do is clearly 
apparent and this rule has been in eflFect pre¬ 
scribed by some statutes.^^ 

Interstate transportation. In view of the Car¬ 
mack amendment, 49 U.S.CA. § 20 (11), a carrier 
receiving baggage for interstate transportation over 
a connecting hne is liable for a loss occurrmg on 
the line of a connectmg or succeeding carrier 
hut, as shown in the following subdivision of this 
section, the initial carrier may limit its liability to 
loss or injury occurring on its own line. 

Neglect of initial carrier in checking. Independ¬ 
ently of any special contract, the initial carrier is 


liable for any loss, whether occurring on its own 
or subsequent lines, due to its own negligence in 
failing properly to check or forward the baggage.*® 

b. T.iTiiitation of Liability 

The initial carrier may, by contract, provide against 
its liability for loss of, or injury to, baggage which oc¬ 
curs beyond its lines. 

In the absence of any governing statute or regu¬ 
lation providing otherwise, a carrier may, by con¬ 
tract, limit its liability to injuries to, or loss of, bag¬ 
gage occurring on its own lines,^® and, in some ju¬ 
risdictions at least, no special consideration is nec¬ 
essary in order to render such limitation valid.*^ 
Where the rule that the initial carrier is not liable 
for losses occurring beyond the terminus of its own 
line in the absence of the assumption of such liabil¬ 
ity by express contract or of the existence of an 
arrangement in the nature of a partner^ip exists 
between the lines involved is recognized, the fact 
that the passenger does not have knowledge of a 
condition printed on a through tidcet providing that 
the initial carrier acts only as the agent of the con¬ 
necting lines in selling the ticket and will not be 
responsible beyond its own line does not of itself 
render the initial earner liable for a loss occurrmg 
beyond its own line.** In jurisdictions in whidi 
the rule that the initial carrier selling a through 


aOL Tenn.—Louisville, eta., J3L Co. v. 
Weaver, supra. 

31- N.H.—Lessard v. Boston, etc 
R. Co. 45 A. 712, 69 N.BL 648. 

10 C.J. p 1224 note 31. 

32. Ma—Perkins v, Portland, etc, 
R. Co., 47 Me. 573, 74 Am.P. 507. 

10 C J P 1224 note 32. 

33. Okl —Choctaw, eta, R. Co. v. 
ZwirtTS, 73 P. 941. 13 OkL 411. 

3A. Mo-—Dietz V. Southern Faa Ry. 
Co., 28 S.W.2d 395, 225 MoJl^pp 
39. 

SD.—House V. Chicag:o, etc, R. Go., 
138 N.W. 809, 30 SJD. 321. Ann. 
Cas.l915C 1045. 

jbomiA tipfp ticket 

The appheability of the rule was 
recognized where the initial carrier 
sold a round-trip ticket and the loss 
occurred on the return trip.—Bush 
V- Beau<^hfl¥np, 201 S-W- 828. l‘*2 
Ark. 582. 

'■jL.Lj‘--*<^rtatioiL pursuant to request 
of United States govemment 

An initial earner which accepts 
a request from the ITmted States 
government for the transportation of 
an enhsted man and issues a ticket 
thereon is bound by the provisions 
of the request, and the person ear¬ 
ned cannot vary the request or hind 
the government to a limited respon¬ 


sibility indicated on the hack of the 
ticket delivered to such person, and 
the imtial earner is liable for the 
loss of a kit hair of the enlisted man 
which occurred beyond its Imes — 
Atlantic Coast Lone R. Co. v. TT- 
S., 62 Ct-CL 449 

35b M3 «!s.—-K ajac v. Boston, eta. R. 

Co. 7 Allen 329. 83 Am.D. 686. 

10 C J. p 1224 note 30. 

3GL Tenn.—Dixie Greyhound Liines 

V. Kaplan. 89 S.W.2d 342. 169 

Tenn. 513. 

10 G.J. p 1224 note 34. 

Co«<nAeratioiL necessary 

(1) A earner may not limit Its 
statutory liability for loss or dam¬ 
age to baggage or as an initial ear¬ 
ner. even by express contract, un¬ 
less supported by consideration, such 
as reduction m &ra—Southwestern 
Transp. Co. v- Foye, 110 S.W.2d 494, 
194 Ark. 982. 

(2) Accordingly, where earner of¬ 

fers one fare without limitation as 
to liability for loss of baggage and 
reduced f^e with sudti a hmita- 
tion, earner, to enforce limitation, 
must show that it gave passenger 
option to accept either fare, and that 
passenger accepted contract con- 
tamiTig limitation—Southwestern 

Transp. Co. v. Poya supra. 

Frovisloa effectiiig lixnitatton 

(1) Provision of bus ticket that| 
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selling carrier acted only as agent 
in seUmg ticket and checking or 
carrying baggage thereon, and was 
not responsible for loss, damage, or 
injury beyond its own Imes, consti¬ 
tuted an effective limitation—Dixie 
Greyhound Lines v. Elaplan, 89 S.W. 
2d 342, 169 Tenn. 513. 

(2) In an earlier case, however, 
the view was taken that a stipula¬ 
tion that m selling the ticket the 
earner acts as agent and is not re¬ 
sponsible beyond its own line re¬ 
fers only to personal injuries and 
does not relieve the initial earner 
of liability for loss of baggage be¬ 
yond its line.—Coward v Bast Ten¬ 
nessee, etc, R. Co.. 16 Lea. Tenn., 
225. 57 Am R. 226. 

37- Tenn —Dixie Greyhound Lines 

V. Kaplan, 89 S.W.2d 342. 169 Tenn. 

513. 

SteasozL for rule 

The view has been expressed that 
“it was not necessary to the validi¬ 
ty of this restnction of responsibil¬ 
ity that it rest on any considera¬ 
tion, because a earner is not re¬ 
quired to transport goods beyond the 
terminus of its Imes.”—Dixie Grey¬ 
hound Lines v. KAplan. 89 S.W.2d 
342. 343, 169 Tenn. 513. 

3& D-S-—Central Trust Co. of New 

Tork V. Wabash, St. L. & F. Ry. 

Co.. aCMo.. 31 F. 247. 
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and checking bagg£^e through to the pas¬ 
senger’s destination is liable for losses occurring on 
anv of the connecting lines is recognized, however, 
the view has been taken that a condition printed 
on the ticket limitiiig such carrier’s liability to its 
own lines is not binding on the passenger unless it 
IS brought to his knowledge.^® 

Interstate transportation. In respect of inter¬ 
state transportation of baggage, the initial carrier 
may, by valid stipulation, limit its liability to a loss 
occumng on its own Ime, and a provision to that 
effect contained in a ticket issued by the initial 
carrier and in a tariff filed by such carrier with the 
interstate commerce commission is binding on the 
passenger and is effective, notwithstanding the 
ticket is not signed by the passenger and his at¬ 
tention is not called to the provision therem for Im¬ 
itation other than by delivery of the ticket to him.^® 

§ 889. - - LiabiKty of Succeeding Carriers 

In general each carrier engaged in through trans¬ 
portation of baggage is liable for a loss which occurs on 
Its line. 

Each carrier is liable for a loss shown to have 
occurred on its own hne, or where it fails to ac¬ 
count for baggage proved to have been delivered to 
it in good order by a preceding carrier and the 
fact that the initial carrier may also be liable does 


not affect the rule.^* 

The initial carrier has no power, in the absence 
of a special contract, to bind a coimecting Ime so 
as to make it liable for injuries not occurring on the 
Ime of the latter,^3 and the fact that an initial car¬ 
rier has sold a through ticket does not of itself ren¬ 
der a subsequent earner liable for loss or injury 
which does not occur on the line of the subsequent 
carrier.^^ In order that a connecting carrier may 
be held liable it must be shown that the baggage 
was delivered to it-^5 

Where a connecting carrier accepts a trunk for 
transportation pursuant to a through contract for 
the transportation of the passenger and his bag¬ 
gage, and the trunk is lost while in such connecting 
carrier’s control, the fact that the baggage was not 
carried on the same tram with the passenger, and 
without his knowledge or default was diverted in 
transit by an mtermediate carrier, and failed to fol¬ 
low the route called for by the passenger’s ticket 
is immaterial 

Liability of last carrier. While there is authori¬ 
ty for the view that a passenger who purckases a 
through ticket over a line of railroads, which has 
a coupon attacked for eack road, and who ckecks 
his baggage through to his destination may ckarge 
the last caxncT with loss of the baggage whether 
or not it actually received the baggage,**^ as a gen- 


39l Ark.—Southwestern Transp. Co 
V Poye. 110 S.W2d 494, 194 Ark 
982—Little Hook, etc., R Co v 
Record. 85 SW. 421, 74 Ark 125. 
109 AidlS R 67. 

Ohio—rkarlingrton v- Cleveland, C. C 
& St. L. Ry. Co., 14 Ohio NP., 
NS., 427. 

10 C.J. p 1225 note 36. 

Xn New Xork 

(1) It has been held that the lia¬ 
bility of a earner seUing' a ticket 
to a passengrer to a point beyond its 
own line for loss of bagrsa^e dehv- 
ered to a connecting line m good or^ 
der IS not limited by conditions m 
fine print on a ticket, providing that 
in cdiecking baggage beyond Its own 
line the earner restnets its liabili¬ 
ty to wearing apparel of a specified 
value, where there is no evidence 
that the passenger knew of such 
conditions and agreed to them — 
HntchiTijs V Pennsylvania R. Ck>, 73 
N.EL 972. 181 NT. 186, 106 AmS 
R. 537, affirming 86 N.TS. 1138. 92 
AppDiv. 612. 

(2) There have been decisions, 
however, to the effect that the fact 
that the passenger did not have 
knowledge of, nor assent to, a limi¬ 
tation m his ticket that the initial 
earner assumed no responsibility be¬ 
yond its own line did not prev^t its 


avoidance dl^hahility for a loss oc¬ 
curring beyond its line.—^Marmor- 
stein V Pennsylvania R. Co., 34 N 
Y S 97, 13 Misc. 32 
10 CJ. p 1224 note 35 

4A. NT—-Sllsworth v. Delaware, L 
& W R Co. 236 N.TS 289. 134 
~ Misc 680. 

41- Wash—Gomm v. Oregon R, 
etc., Co., 101 P 361, 52 Wash. 685, 
25 LRA.. NS. 537 
10 C T. p 1225 note 37 
Snficee4i-ng‘ caxcier charged with re¬ 
ceipt of baggage 

On,a change of passage from one 
road to another, if the agent of the 
second road after receiving from 
the passenger the checks given to | 
him by the initial earner fails to 
find the baggage corresponding to 
such checks he must immediately 
notify the owner, or his line will be 
held to have received, and will be 
liable for loss of. the baggage — 
Davis V. Michigan Southern, etc., 
R. Co, 22 HI. 278, 74 AmJO. 151. 

42. Ill-—See Doherty v. Grand Trunk 
Western Ry. Co, 194 RLApp 354. 
Wash—Gomm v. Oregon R, etc, Co, 
101 P 361, 52 Wash. 685. 25 LR. 
A,NS., 537. 

10 CLJ p 1225 note 38. 

43: Ala.—Montgomery, etc., R. Co 
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V Culver, 75 Ala. 587, 51 Am-TL 
483 

44!. S CL—Felder v Columbia, etc., 
R- Co, 21 S-C 35, 53 Atti-R. 656. 
Tenn.—Furstenheim v. Memphis, etc., 
R. Co, 9 Heisk. 238. 

45. N T —Kessler v. New York Cent., 
etc. R. Co. 61 N.T. 538. 

10 C J p 1225 note 40. 
forwarding on anotlier road 

Where plaintiffs baggage arrived 
with him over another road at an 
intermediate point, and was not de¬ 
livered to defendant earner, but was 
forwarded by mistake on another 
road when he purchased hi« ticket 
from defendant earner the neict 
morning to continue his ionmey, de¬ 
fendant earner was not liable for 
the loss, although the baggage agent 
who negligently forwarded the bag¬ 
gage was the jomt agent of all of 
the roads at the station—Taaoo, etc., 
R Co V McCall, 57 So. 224, 100 Miss 
827. 

4d» Ala.—Southern R. Co. v- Fostm*. 
60 So 993. 7 AlaApp. 487. 

47- Ga.—Gaines v. Southern Stages, 
181 SJBl 190, 51 GaJVpp. 631. 

10 C J. p 1225 note 42 Ca], 
w^^-riieT case followed 

In reaching the above con<dusion 
the court said that it was requested 
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cral rule, in the absence of special statutes, the 
liability of the last carrier is similar to that of any 
intermediate carrier and it is liable only on proof 
of the receipt of the baggage by it, and of its fail¬ 
ure to deliver in the same condition in which it 
received it.^* In the absence of proof that the ini¬ 
tial carrier was the agent of the last, or that there 
was a contract or arrangement, either express or 
implied, or a custom from which such contract or 
arrangement could be inferred as to the transpor¬ 
tation of a passenger’s baggage, the last carrier is 
not liable for injuries occurrmg to baggage on the 
initial or intermediate carrier's line.^® Even where 
the rule imposing liability on the last carrier if the 
passenger purchases a through ticket is recognized, 
a earner from whom a passenger purchases a tick¬ 
et for transportation over the line of such carrier 
to final destination is not liable for the loss of bag¬ 
gage unless such carrier received the baggage, not¬ 
withstanding the first carrier which was not the 
agent of the last carrier checked the baggage to a 
point on the last carrier's line,®® 

The agreement of the baggage-master of the 
last carrier at a union station to forward baggage 
over the line of another carrier which uses such 
station has been construed to refer to forwarding 
the baggage when received at such station, and 
not to constitute an agreement to have the baggage 
sent to the union station from another station of 
the last carriei^ at which it had properly been de¬ 
livered, in order to forward over the other line, 
where the baggage-master has no knowledge that 
the baggage has been delivered at such other sta¬ 
tion.®^ It ias been held that the baggage-master 
at the union station has no authority in sudi case 
to make an agreement to have the baggage for¬ 
warded from such other station of the last carri¬ 
er.®^ 

to review and overrule tlie case of 
SavaTtnab, Florida & Western Ry. Co. 
y. McIntosh, 73 Ga. 552, but that a 
sufficient number of the justices did 
not agree to overrule that case.— 

Central of Georgia B.y. Co. v Rean 
101 SJS, 771, 149 Ga. 650, conformed 
to 102 SJS. 45. 24 Ga.App. 713. 
dfti N.Y.—Kessler v. New York 
Cent. R. Co.. 61 N.T. 538. 

10 C J. p 1225 note 42. 

Tex.—Texas;, etc, R. Co v. Ber¬ 
ry, 71 S.W. 326, 31 TetCivApp. 

3 

10 aJ. p 1225 note 43. 

SOl. Ga.—Gaines v. Sonthem Stages, 

181 SB. 190, 51 GaApp. 631 
51. Tex.—Gnlf, etc., R. Co 
Chambers. Civ.App., 149 S.W. 1182 
50. Tex—Gulf, etc., R Co. v. Cham¬ 
bers. supra. 


Interstate transportation. In the case of the in¬ 
terstate transportation of baggage, a succeeding 
carrier who causes the loss may be held liable.®® 

Limitation of liability. It has been held that a 
connecting carrier is entitled to the benefit of a 
provision for limitation of liabihty contained in a 
through ticket on which the baggage is checked,®^ 
even where the limitation is, in terms, in favor of 
the initial earner.®® 

§ 890. - Presumptions as to Where Inju¬ 

ry or Loss Occurred 

In case of failure to deliver baggage to the passenger 
at destination or of total loss, a presumption against 
the initial carrier arises. Failure to deliver to the pas¬ 
senger at destination or delivery in bad condition raises 
a presumption that the last carrier Is responsible for the 
loss or injury. 

It has been held or recognized that, in case of 
nondelivery at destination, or of total loss, a pre¬ 
sumption of the liability of the mitial carrier which 
received the baggage from the passenger arises,®® 
and that accordingly, where the habihty of the im- 
tial carrier is confined to its own line and delivery 
to a connecting carrier, the initial carrier must 
prove that the baggage was actually delivered to 
the connecting carrier in order that the mitial car¬ 
rier may avoid liability for nondelivery at destma- 
tion or total loss, as shown infra § 897. While the 
view^has been taken that, in case of a total loss of 
baggage, as distinguished from mere damage to it, 
a presumption of neghgence arises against the ini¬ 
tial earner,®^ it has been held that failure of the 
last carrier to dehver baggage is not evidence of 
negligence on the part of the initial carrier.®* In 
case of delivery in bad order by the last carrier, a 
presumption does not arise against the initial car¬ 
rier.®® 

SKeason for rvUe 

A connectiner carrier, in receivmg- 
hag-gase from the iTiitla.1 earner for 
further transportation. Is the agent 
of the imtial carrier and as such 
agent is entitled to claim the bene¬ 
fit of any part of the ongrmal con¬ 
tract of shipment.—Aiken v. Wahafdi 
R Co., 80 MoA.pp. 8. 

5fiL Ala—^Montgomery, etc., R Co. v. 

Culver. 75 Ala. 587, 51 Am.R. 483. 
10 C J. p 1226 note 47. 

57- Tex.—Galveston, etc., R. Co v. 
Schafermeyer, 72 S W. 1037, 31 
TexCivA.pp. 586 

5K Msts«s —Stunson v. Connecticut 
River R. Co., 98 Mass. 83, 93 Am. 
B. 140. 

59- Ala.—Montgomery, etc., R. Co. 
V Culver, 75 Ala. 587. 51 Am it 
483. 


SSL Mo.—Dietz v. Southern Pac. Ry 
Co., 28 S.W.2d 395, 225 MoApp 
39. 

54k Pa.—^Hay v- Dehigh Valley R. 

Co, 17 Fa.Dist. 942. 

10 aJ p 1224 note 34 CW, fcL 

55. Mo—Aiken y. Wabash R. Co., 
8 Mo.App. 8 

But the view has been taken that 
a Gonnectmg carrier is not entitled 
to the benefit of a provision for lim¬ 
itation in a through ticket which, 
m terms, is for the benefit of the 
imtial carrier.—^EDasbrouck v New 
York Cent, etc, R Co, 118 NY.S. 
735, €4 Misc. 478, affirmed on other 
grounds 122 NYB 123, 137 App Div. 
532. affirmed 95 NK 808. 202 NY. 
363. 35 L.RAJ7S., 537. Aiui.Cas. 
1912D 1150. 
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As affecting’ the liability of the last carrier there 
is authority for the view that the delivery of bag¬ 
gage in good order and condition to the initial ear¬ 
ner raises a presumption that the baggage contin¬ 
ued in that order and condition while in the posses- 
aon of the initial earner and remained m that order 
and condition at the tune of delivery to the last 
carrier,®® and a presumption prevails that a fail¬ 
ure to deliver at the end of the transportation,®^ 
or dehveiy in bad condition,®^ xs through the fault 
of the last earner, imtil it has exonerated itself by 
showing that it did not receive the baggage or re¬ 
ceived it m the condition in which it reaches its 
destination, as shown infra § 897. 

According to some cases, the fact that the bag¬ 
gage was mjured or partly destroyed on reaching 
its destination does not create a presumption against 
any intermediate carrier®® and does not cast on such 
carrier the burden of proving that it delivered the 
baggage in good condition to the next connecting 
earner, as shown mfra § 897; and a like rule ap- 
phes as to want of a presumption against an in¬ 
termediate carrier m respect of the loss of, and fail¬ 
ure to deliver, the baggage.®^ There is authority 
for the view, however, that, where the initial ear¬ 
ner shows a deliveiy of the baggage to the next 
coimecting earner which is an intermechate cram- 
er, in the conchtion in which it was received from 
the passenger, the presumption against the initial 
carrier m respect of a loss of baggage is rebutted 
and transferred to such connecting earner,®® and 
that the burden of rebuttii^ such presumption is 
cast on such connecting carrier, as shown infra § 
897. 


Interstate transportation. The provisions of the 
Carmack Amendment, which imposes hability on 
the initial earner for loss of baggage occurring on 
the Ime of a succeeding cairrier, as shown supra § 
888, have not abrogated nor rhanged the usual pre¬ 
sumption that baggage shown to have been deliv¬ 
ered in good conchtion to the initial earner remain¬ 
ed in that conchtion at the time of delivery to the 
last carrier, and that the loss or injury occurred 
while m the possession of the last carrier,®® and 
the last carrier may not avoid liability for a loss un¬ 
ices It rebuts such presumption, as shown infra § 
897. In respect of an intermechate carrier, howev¬ 
er, there is no presumption that the loss occurred 
on its Ime ®^ 

§ 891. Transfer Companies 

In general, a transfer company engaged in the 
business of transferring baggage to and from the stations 
of passenger carriers is liable in respect of baggage 
as a common carrier or insurer. A transfer company 
may generally limit its liability by special contrac:t 

While it has been broadly stated that the service 
rendered to the pubhc who employ a locral transfer 
cumpany is accessorial in its nature and one whicdi 
the law does not require a cummon crarrier to per¬ 
form,®® in view of the rule generally recognized 
that transfer companies engaged in the business 
of transferring baggage to and from the stations 
of carriers of passengers are regarded as cummon 
c:arriers, as shown supra § 9, m general, snek a 
cumpany incurs the responsibihty of a cummon car¬ 
rier, or of insurer against all losses or damage ex¬ 
cept sucdi as are craused by an ac± of God or the 
public enemy,®® and is liable for injury to, or loss 
of, baggage as a crarrier of bagg^e,^® hut is re- 


eOL Mo—IMets V. Sonthem Pac. Ry ] 
Co, 28 S.W2d 395, 225 MoApp j 
39 f 

NT—Milliard V. New York Cent. R 
Co. 273 NYa 63. 152 Misc. 244. 
Presumption in lause of final trans¬ 
portation by transfer company see 
infra § €91. 

el. Mo.—Thetz V. Southern Pac. Ry. 
Co, 28 S.W2d 395, 225 MoApp 
39 

10 C.J p 1226 note 48. 

62. Ala.—Monteomery; etc., R. Co. 

V Culver, 75 Ala. 587, 51 AmR. 
483 

10 C J. p 1226 notes 46, 48. 

G3L Ala.—Montgomery; etc., R. Co. 

V Culver, supra. 

10 C J. p 1226 note 49. 

64. Mo—Dietz v. Southern Pac Ry 
Co, 28 S.W.2d 395, .225 MoApp 
39. 

6 Sl Tex—Galveston, etc. R. Co. v. 
Scliafermeyer. 72 S.W. 1037, 31 

Tex.CivJMN^. 686. 


66 ; Mo.—-Dietz v. Sonthem Pac. Ry. 

Co. 28 S.W2d 395, 225 MoJlpp. 39 

Megligencw 

In an action against earners for 
loss of baggage transported between 
states, proof of delivery to the initial 
earner and nondelivery by the last 
carrier makes out a pmna. fame case 
of negligence against the last car-| 
nor .—Dietz v. Southern Pac. Ry I 
Co, 28 SW.2d 395, 225 Mo.App 39. 

Articles taken from trunk | 

Delivery of trunk and contents in 
good condition to initial earner 
raised pr&sumption that trunk and 
contents continued m thst cxindition 
while in iiossession of that esamer, 
and were so delivered by it to con¬ 
necting and last earner, and in ab¬ 
sence of rebuttal proof owner was 
entitled to recover dAwiages from 
connecting and last earner for wear¬ 
ing apiarel removed from trunk.— 
Milliard V. New Tork Cent. R. Co., 
273 NT.S 63, 152 Mis*-* 244. 
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67- Mo.—-Dietz v. Southern Pac. Ry, 
Co. 28 S.W.2d 395, 225 Mo.App 
39. 

6 & ITa.—State v Jacksonville Ter¬ 
minal Co., 106 So. 576. 90 Pla. 721. 
69. HL—Stanfield v. Frank Parme- 
lee Go, 223 ULApp 199. 

10 CLJ. p 1226 note 50. 

’irnprecea<>«ted flood caused by an 
excseedmgly heavy ramfaU may he 
regarded as an act of God as af¬ 
fecting the liability of a transfer 
company—Ford v. Wabash Ry Co, 
App, 266 S.W. 1032, reversed on oth¬ 
er grounds 300 S.W. 769, 318 Mo. 723. 
TO- Ill—^Morrison v- Parmelee Co., 
222 lUApp 90. 

10 C J p 1226 note 50. 

Xa XTew Tork 

<1) Public Service Gommissioiis 
Law § 38, as originally enacted, pro¬ 
viding that a cammon earner of pas¬ 
sengers IS liable for the full value 
of property carried as baggage and 
permitting the earner to make a rea- 
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leased from liability after it has made a proper de¬ 
livery of the baggageWhere the negligence of 
the transfer company concurs with an act of God 
and becomes a part of the direct and proximate 
cause of an injury to baggage, the company is lia- 

ble.^2 

A contract with a transfer company by which 
such company undertakes to carry baggage from 
the railroad station and to deliver it at the passen¬ 
ger’s residence, made after the completion of the 
passenger’s journey by rail, is a new contract which 
is mdependent of the contract with the railroad 
company for the transportation of the baggage, as 
affecting the liability of the transfer company in 
respect of the baggage.^^ 

In some jurisdictions, in determining the liability 
of a transfer company as a common carrier of 
goods or of baggage only, the term '‘baggage” is 
not given the same restricted meaning that is giv¬ 
en to the term ‘‘baggage,” under the rules, stated 
above in §§ 855-861, which apply in the case of 
transportation of baggage as an incident to the 
transportation of the owner as a passenger,^^ and, 
therefore, the liability of the transfer company is 
not necessarily determmed by the nature of the ar¬ 
ticles carried-^® It has been held that the traveler 
is not under a duty to mform the transfer company 
of the nature of the articles offered for transpor¬ 
tation, in the absence of an inquiry by the company 

sonable char^re for assumption of lia¬ 
bility for a declared value m excess 
of a specified amount, did not ap¬ 
ply where a transfer company mere¬ 
ly undertook to carry a truiik with¬ 
out undertpkiTig' to transport the 
owner and, incidentally, his trunk.— 

Morgan v Woolverton, 96 N-E 354, 

203 M.T 52, 36 640, af¬ 

firming 120 M.T.S. 1008, 136 App-Biv. 

351—10 CJ. p 1208 note 97 IdJ (2). 

(2) Prior to the foregoing decision 
hy the court of appeals, it was held 
that § 38 applied to a transfer com¬ 
pany, notwithstanding it did not car¬ 
ry passengers.—^Meister v. Woolver- 
ton, 125 N.Y.S. 439, 140 AppDiv. 92$, 
affirming 121 M.Y.S. 606, 67 Misc. 

167—10 C.J. p 1208 note 97 EdJ (1). 

(3) Since the above decision by 
the court of appeals, § 38 has been 
amended by adding the words '‘bag¬ 
gage company, transfer company*’ 
after “common carrier,*' and the 
words “whether in connection with 
the transportation of the owner or 
not** after the words “carried as 
haggage.” 

71- Ala.—ATiTii-«5ton Transfer Co. v. 

Gurley, 18 So. 209, 107 Ala. 600, 34 

L.RA 137. 

10 CJ. P 1226 note 51. 


in that regard, and that the traveler's silence is not 
of itself a fraud or imposition on the company^® 
There is authority for the view, however, that, 
where a baggage check for a trunk is delivered to 
a transfer company in exchange for the latter s 
check, without disclosure that the trunk contains 
property other than ordinary baggage, the trans¬ 
action amounts to a representation that the trunk 
contains only ordinary baggage, and is a fraud on 
the transfer company which will relieve it of ha- 
bility for loss in an action on contract, where the 
trunk actually contams merchandise of large val- 
ue.77 

WTiere a passenger gives his baggage check to a 
transfer company at his destination for the further 
carriage of the baggage to his residence, the pre¬ 
sumption is that the transfer company received the 
baggage from the railroad company in good condi¬ 
tion,and, where the baggage was delivered by 
the railroad company to the transfer company, 
there is a presumption that the loss occurred while 
in the hands of the transfer company as the last 
earner.^® 

Limitation of liability. While some statutory 
provisions that it shall not be lawful for a common 
carrier to limit its common-law bability safely to 
deliver property by any stipulation or limitation 
expressed in the receipt given for such property 
apply to transfer companies,®® and it has been held 

of the bagrgagre express company un¬ 
loaded the bagga^re from the bagr- 
ga^e car and placed it in the bag¬ 
gage room of the carrier will not 
render the baggage company subse¬ 
quently receivmg checks for dehv- 
ery to the passenger’s residence lia¬ 
ble for a portion of the baggage 
found to be missing wben the checks 
are presented by the baggage compa¬ 
ny to the railroad company—Aikm v. 
Westcott, 25 ME. 503, 123 NT 363. 
7»- Pa.—Ensign v. Union Transfer 
Co., 88 Pa.Super. 26 
80. ra—Stanfield v. prank Parme- 
lee Co., 223 UIAlPP- 199—Momson 
V Parmelee Co, 222 ULApp 90. 
Want of assent by traveler 

In view of the statutory provi¬ 
sion, St- c 27 § 1. that a com¬ 

mon earner may not limit its com¬ 
mon-law liability to deliver property 
safely, a traveler was not bound by 
provisions on the back of a check, 
received from a transfer company on 
delivery of a trunk and contents to 
the latter, that the check is given 
as a receipt on the representation, 
express or implied, and the under¬ 
standing that said article of baggage 
does not exceed a specified amount m 
value and contains no other property 
than su<di personal effects known as 


72- Mo—Ford v Wabash Ry Co, 
300 S.W. 769, 318 Mo. 723, revers¬ 
ing, App, 266 S.W- 1032. 

73L Mo—Ford v. Wabash Ry. Co., 
supra. 

74. HI—Stanfield v. Frank Parme¬ 
lee Co., 223 lUApp. 199. 

Tmnk and contmts 

In respect of the liability of a 
transfer company, a trunk and most 
of its contents have been regard¬ 
ed as “baggage.” since the contents, 
with the exception of a few articles, 
consisted of wearing appareL—Moi> 
rison v- Parmelee Co., 222 HLApp. 
90. 

75. Ill—Stanfield v. Frank Parme¬ 
lee Co, 223 HLApp. 199. 

7G- Ill—Stanfield v. Frank Parme¬ 
lee Co, supra—Morrison v. Parme¬ 
lee Co., 222 TIL App. 90. 

77- N.T,—Nathan v. Woolverton, 127 
N.TS. 442. 69 Misc. 425, ajffirmed 
131 N.Y.S 1130, 147 AppDiv. 908. 

7& N.T.—Springer v. Westcott, 37 
N.T.S 909. 2 AppDiv. 295—Myer- 
son V. Woolverton, 29 N.T S 737, 
9 Misc. 186 

Transfer compaJiy nnlo^ dine: bag¬ 
gage from car 

The mere fact that the employees 
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lliat a transfer company cannot limit its liability 
for the negligence of itself or of its servants,*^ 
a transfer company may in general by special con¬ 
tract limit its liability for the loss of, or injury to, 
baggage earned by 

A distinction has been made, m the matter of the 
effect of acceptance of receipts as affecting limi¬ 
tation of liabihty, between freight and baggage 
cases, as shown above in § 91, and, while there is 
authority for the view that a traveler is bound by 
a notice of limitation in a receipt issued by a trans¬ 
fer company, even though he did not read sudi no¬ 
tice,®® in general where a person, on delivery of 
baggage to a local express or transfer company, 
receives a paper or check, which, from the circum¬ 
stances of the transaction, he has a right to regard 
simply as a receipt or voucher, to enable him to for¬ 
ward and identify his property, and no notice is 
given to show that it embodies a special contract 
and IS intended to serve some other purpose than 
as a voucher, no contract arises as a matter of law 
from the acceptance of the receipt,®^ and the pas¬ 
senger or traveler will not he bound by such a con¬ 
dition on the receipt, card, or check given to him 


unless he has knowledge of, and assents to, the 
condition,®® or, as sometimes stated, unless notice 
of the limitation is brought to the attention of the 
traveler under arcumstances from which his assent 
thereto may be implied,®® omission of the shipper 
to read the paper is not per se negligence®^ By 
virtue of some statutes, however, a traveler may be 
bound by a limitation contained in a receipt issued 
to him by a transfer company, even though he nei¬ 
ther reads nor has actual knowledge of its terms.®® 
A notice of linutation contamed in a receipt issued 
by a transfer company is strictly construed against 
it.s® 

Some statutes, providing for a statement of the 
value of the baggage and authorizing the carrier to 
make a reasonable charge for the assumption of lia¬ 
bihty m excess of an amount in value specified in 
the statute, permit a transfer company to limit its 
liability by inserting a provision therefor m sched¬ 
ules of rates and charges where it files such sched¬ 
ules with a public regulatory body, and posts no¬ 
tice thereof, in accordance with other statutory pro¬ 
visions,®® and a schedule duly filed constitutes of 
itself notice of the limitation to the traveler and 


OT^nary railroad bagx^e, and that 
the liability of tbe company for prop¬ 
erty other than such bag-gase shall 
be limited to that of involuntary 
bailee, at least m the absence of a 
showing that such provisions were 
brought to the attention of the pas¬ 
senger and that he assented to them 
—Stanfield v Frank Farmelee Co, 
223 llLApp 199 

81. Pa.—lEhisign v Union Transfer 
Co, S8 Pa.Super. 26. 

82. La.—^Liawes v New Orleans 
Transfer Co, 123 So 144, 11 Ija. 
App 170 

N.T —Prentice v. Decker, 49 Barb 

21 , 

83- US—^Hopkms v. Westcott, CC. 
N.Y, 12 FCas No 6,692. 6 Blatchf. 
64. 

84L La—Lawes v. New Orleans 
Transfer Co, 123 So 144. 146, 11 
Ija.App 170, quoting Corpus J'nzls 
text 

NY—Lit<^erman v. Barrett, 169 N 
Y S 929, 95 Misc 594 
10 CJ p 142 note 80, 

85- IlL—See Mitdtiell v. Frank Par- 
melee Co, 209 HI App 428. 

Ba—Lawes v New Orleans Transfer 
Co., 123 So 144. 11 La App 170 
Minn—Stme v Hines, 181 N.W 321 
148 Minn 132 

NY.—Madflti V Sherard, 73 N.Y 329. 
29 AmR 153—Prentice v Decker, 
49 Barb 21, 

10 C J. p 142 note 80 
Znuik stolBiL by transfer company's 
eni]^yee 

In a case in which a trank deliv¬ 


ered to a transfer company was sto¬ 
len by the driver of such company's 
conveyance, it was held that, under 
the facts disclosed by the record, the 
liability of the <x>mpany was not 
limited to the amount of rnmninum 
liability stated in a provision for 
limitation on the back of a check 
given to the traveler's sister on de¬ 
livery of the trunk to the transfer 
company —^Fessler v. Detroit Taxi¬ 
cab & Transfer Co., 171 N W. 360, 204 
Mich. 694, 5 A.L R. 983. 

Buie as to interstate transpoztatioii 
not applicable 

The rnlci apphcable to interstate 
transportation of baggage, which 
permits the earner to limit liability 
by filing and publishing tariffs, in 
accordance with the apphcable fed¬ 
eral statutes, even though the pas¬ 
senger neither has knowledge of, nor 
assents to, the regulation, does not 
apply to a local transportation com¬ 
pany.—Lawes v. New Orleans Trans¬ 
fer Co., 123 So 144, 11 La.App 170 

88 . Minn—Stme v Hmes, 181 N.W 
321, 148 Minn. 132. 

87- La—Ijawes v. New Orleans 
Transfer Co, 123 So 144, 146. 11 
La.App. 170, quoting this €k>zpas 
Jhiis text with approvaL 
NT—Madan v Sherard, 73 NT. 
329, 29 Ain.R 153—Morgan v. 

Woolverton, 120 N.TS. 1008, 136 
AppDiv. 351, afiSrmed 96 N £L 354, 
203 NY 52, 36 LRA.NS, 640— 
Grossman v Dodd. 17 NTS 855, 
€3 Hun 324, affirmed 33 N.F. 642. 
137 NT 599- 


88 . Cal—-Memll v. Pacific Transfer 

Co. 63 P 915, 131 Cal. 582. 

10 CLJ. p 1211 note 21 [bj 

8 a. U-S —Hopkins v. Westcott, C. 

aN.T., 12 FCas.No 6,692, 6 Blatchf. 

64. 

9(K N.T.—Levett v. Draper, 185 N T. 

S 891. 194 AppDiv 632. 

Provisions, aaid amendment, of stat. 
nte 

(1> The rule stated m the text has 
been applied, under the provision of 
the Public Service Commissions Law 
§ 38 that every common earner, bag¬ 
gage company, transfer company, and 
railToad corporation shall be liable 
m respect of property earned as 
baggage, whether or not m connec¬ 
tion with the transportation of the 
owner, up to the full value and re¬ 
gardless of its character, and that 
the value m excess of one hundred 
and fifty dollars shall be stated and 
the earner may make a reasonable 
charge for the assumption of such 
liability m excess of said amount.— 
Levett V Draper, 185 NTS 891, 194 
AppDiv. 632 

(2) Prior to the amendment of 
such provision of § 38 by adding the 
words '^baggage comiiany, transfer 
company” after "common earner,” 
and ‘*whether m connection with the 
transportation of the owner or not” 
after “earned as baggage,” such 
provision could not be the basis of 
a claim of limitation of liability by 
a transfer company which undertook 
to transport a trunk without trans¬ 
porting the owner.—Morgan v. Wool- 
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the limitation is effective, even though the traveler 
does not have actual knowledge of the limitation.^! 
The mere failure of a local agent of the transfer 
company to inquire as to the value of the baggage is 
not a waiver of the limitation so estabhshed under 
the statutory provisions,®^ nor does the transfer 
company lose the right, on the ground of waiver or 
estoppel, to claim the benefit of the limitation mere¬ 
ly because the receipt for baggage issued by it at¬ 
tempts to limit its liability to an amount less than 
that specified in the statute and in the schedules.®^ 

§ 892. Actions for Delay, Lross or Injury 

A provision of a tariff filed with the interstate com- 
meixe commission which fixes the time of delivery of 
the baggage instead of the time of giving notice of re¬ 
jection by the carrier of the passenger’s Claim for loss 
as the time from which the period within which action 
must be brought shall run, contravenes the federal stat¬ 
utes regulating commerce and is ineffective, where the 
passenger’s rights are governed by such statutes. 

Where the rights of a passenger in respect of the 
loss of baggage are governed by provisions of the 
federal statutes for the reg^ation of commerce, a 
provision of a tariff filed with the interstate com¬ 
merce cominission as to the time within which ac¬ 
tion must be brought, vrhich is based on the time 
of the delivery of the baggage rather than on the 
time of the giving of written notice by the carrier 
disallowing the passenger’s claim, is violative of the* 


Interstate Commerce Act, as amended by Act of 
Febr. 28, 1920, 49 U.S.CJL § 20 (11), and is void.®! 

§ 893. Nature and Form 

In general, trover will lie where baggage is wrong¬ 
fully detained or is lost by delivery to the wrong person. 

The question as to w’hether the remedy of a pas¬ 
senger for loss of or injury to baggage is by an 
action on contract or in tort has been considered 
under varying circumstances, and is treated in the 
title Actions § 49 e (5). 

Trover may be maintained against a carrier for 
baggage which is wrongfully detained,®^ or where 
the goods intrusted to it are lost by its act, although 
without any wrongful intent, as where the earner 
delivers the baggage to the wrong person by mis¬ 
take or under a forged order,®® or where the ear¬ 
ner ships the property as freight in defiance of 
the owner's right to have it carried as baggage or 
not at all.®^ Where, however, the baggage is lost 
through a mere omission of the carrier, as where 
it has been stolen or lost through its negligence, 
trover will not he even after a demand and re¬ 
fusal, as in such case the owner should bring either 
assumpsit or a special action on the case.®® 

Assumpsit is not Tnaintainable if the baggage is 
being earned free.®® 


verton, 9C NE 354 203 NT. 52. 36 
IjRA,NS., 640, affirming 120 NT. 
S 1008, 136 App,I>iv 351. 

10 C.J. p 1208 note 97 td] (2). 

Sn-ffleiemey of postmg of notice 

Where a transfer company had 
Ikosted notice as to where its sched¬ 
ules are on file and available for in¬ 
spection, m two offices on the maiTi 
floor of the railroad station where 
its business was transacted, it can 
rely on a limitation of liability in 
such schedules, under Public Service 
Comm lotions Law § 28 requiring 
two notices to be exhibited in the of¬ 
fice where the regular business was 
transacted, even though the transfer 
company also had a movable desk 
on the me^^MTiiTie floor of the station, 
to which passengers first came m 
leaving the trains, at which no notice 
was posted, such desk not bemg an 
’‘office** withm the meaning of the 
statute.—Levett v. Draper. 185 N.T. 
S. 891, 194 AppJDiv. 632. 

91- N.T.—Levett v. Draper, supra. 

92. N.T.—Levett v. Draper, supra. 

10 G J. p 1209 note 3 Ea]. 

But in earlier cases in which Pub¬ 
lic Service Commissions Law S 38 
was under consideration, the view 
was expressed that the transfer com¬ 
pany waived the benefit of the stat¬ 
ute by a failure to mquire as to val¬ 


ue and to make an excess cdiarge — 
Meister v. Woolverton, 125 N.T S 
439, 140 App.Div. 926, affirming 121 
NT,S. 606 67 Misc. 167—Noel v 

Westcott Express Co, 158 N.Y.S. 702, 
95 Misc 154 

IKeason for present rule 

The fact of waiver always rests on 
mtention voluntarily to relinquish 
a right, and the failure of a local 
agent to make inquiry as to excess 
value does not show any intention 
on the part of the transfer company 
voluntarily to relmquish any right, 
a local agent ban no power, nor any 
presumed authority, to waive any 
such limitation when once that lim¬ 
itation IS imposed by the act of the 
company m the filing of the sched¬ 
ules creating the limitation.—^Levett 
V. Draper, 185 NTS 891, 194 App. 
Div. 632. 

Duty of traveler to Inquire as to 
limitation 

An owner of a trunk, who admit- 
I ted she had a general knowledge that 
I transfer companies limited their lia- 
I bility for loss of trunks mtrusted 
to them, is put on inquiry to ascer¬ 
tain the particular limitation of lia¬ 
bility before delivermg the trunk to 
I such company, and cannot rely on 
the omission of the company to in¬ 
quire the value of the trunk as a 
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waiver of its limitation of liability. 
—Levett V- Draper, 185 N.Y.S. 891, 
194 AppDiv. 632. 

93. N.T.—Levett v. Draper, supra. 

94. NT.—Araje v. Pennsylvania R. 
Co. 223 N.YS. 542. 130 Misc. 29, 
reversed on other ground 231 NT. 
S. 245, 225 App.Div- 73, affirmed 
167 N.E. 497, 251 N.T. 354. 

95. N T.—Cass V. New York, etc., 
R. Co, 1 E.D.Smith 522. 

Transfer company 

An action for conversion agamst 
a transfer company has been sus* 
tamed where it failed to make the 
transfer of baggage received by it 
for transfer, to deliver the same on 
demand, and to explam the rnanTier 
of the loss or to show the exercise 
of due care to avoid the loss—Stme 
V. Hmes. 181 N.W. 321, 148 Minn 132. 

96- N Y.—Hawkins v. Hoffmann. 6 
Hill 586. 41 Am-D. 767. 

97- Ala.—Southern R. Co. v. Brown. 
68 So 321, 192 Ala. 389. 

98L Mass.—Holmes v. Doane, 3 Gray 
328. 

Mich.—Wolf V. Grand Rapids, etc, R. 

Co, 112 NW. 732, 149 Mich. 75 
10 C.J. p 1220 note 6. 

99- Mich.—Phnt, etc., R Co. v. Weir, 
37 Mich. Ill, 26 Am-R. 499. 
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On failure of a transfer company, which, at the 
request of the owner of a trunk, has received from 
a railroad carrier, and accepted for storage in its 
own warehouse, such trunk, to deliver the trunk to 
the owner, the owner may elect to maintam either 
an action in the nature of assumpsit for breach of 
contract, an action in case for n^ligence, or, if 
there has been a conversion, an action in trover for 
conversion.^ 

§ 894. Right of Action and Persons En¬ 

titled to Sue 

A passenger who checks, or Is In possession of, bag< 
gage in connection with his transportation by the corner 
may, under certain circumstances, maintain an action 
for loss or injury. The right of the owner to sue, not¬ 
withstanding he was not the passenger, has been recog¬ 
nized. 

The person who diedcs, or has the right to pos¬ 
session of, baggage in connection with his trans¬ 
portation as passenger may bring an action for loss 
or mjury, although he is not the real owner there¬ 
of ^ The real owner may hrmg an action for the 
loss of, or injury to, his property, althot^h he is 
not the person who as passenger checked the bag¬ 
gage for transportation,^ but it has been held that 
he cannot maintain an action on the contract there¬ 
for,^ and that a earner is not liable, as carrier, to 
the owner of property carried as baggage where the 
relation of passenger and carrier does not exist be¬ 
tween the owner and the carrier, unless at the time 


of the receipt of sudi property as baggage the car¬ 
rier is informed that it does not belong to the pas¬ 
senger who carnes it.® Where, however, the con¬ 
tract of carnage is made by an agent, or for the 
benefit, of the owner, the owner may mamtain an 
action on the contract.® 

Where sample cases are checked by a traveling 
salesman, his principal, to whom the goods be¬ 
longed, may mamtain an action for their loss,^ even 
though the prmapal was imdisclosed and the bag¬ 
gage was checked as the property of the agent.® 
It has been held, however, that, as a contract of 
transportation is personal, the principal cannot sue 
thereon for loss^of, or mjuiy to, the baggage even 
under an assignment of the claim by the sales¬ 
man.® It has also been held that, where a member 
of a partnership takes personal property of the firm 
with him as baggage, the firm has no right of ac¬ 
tion against the earner for injury thereto.^® 

Where baggage is wrongfully detained, the own¬ 
er may assign his title thereto, and the assignee, 
after another demand therefor, may maintam an ac¬ 
tion in the nature of an action of trover.^^ 

The holder of a smgle check for a trunk con¬ 
taining the baggage of the members of his family, 
who is the person with whom the contract of trans¬ 
portation was made, may sue for the entire loss, in 
view of the fact that the carrier would he protect¬ 
ed by a judgment of such holder against claiuKs of 
other members of the family.^^ 


1. Or.—-TTaTmlton v- Baggage & Om¬ 
nibus Transfer Go., 192 B. 1058, 97 
Or. 620. 

JLctloiL in naAuxe of assumpsit 
could be Tnamtained under the facts 
stated m the text whether the trunk 
was stolen, misd^ivered, or other' 
wise lost-—TTawiiiton v Baggag^e & 
Omnibus Transfer Co., 192 P 1058, 
97 Or. 620 

a. Ky—Blmois Cent. R. Co. v. Mat¬ 
thews, 72 SLW. 302, 114 Ky. 973, 
24 KyJL. 1766, 102 Am.S.R. 316, 60 
Ii.ILA. 846 

10 C J p 1230 note 11. 

3. NC—Bnck v. Atlantic Coast 
lime B. Co, 58 SJEL 1073, 145 RC 
203, 122 Am.S R. ,440, 13 Ann.Cas. 
328 

10 C.J p 1230 note 12. 

States gOve^^meiit 
XTmted States government had a 
sufficient mterest m a kit bag is¬ 
sued to an enlisted man m the army 
to authorize the enforcement by it 
of the liability of such carrier fdr 
the loss of such kit bag wbich was 
earned as baggage of sucb enlisted 
man.—Atlantic Coast Bme R Co. v. 
n. S. 62 ChCL 449. 

A N.Y.—-Weed v. Saratoga, etc., R. 
Co.. 19 Wend. 534. 


5. OkL—Lusk v. Bloch, 168 P. 430, 
66 OkL 171, IJ.R.A1918C 109. 

6h Ala.—liOuisviUe & N. R. Co. v. 
Dickson. 73 So. 750, 15 Ala.App. 
423, certioran dmued 74 So. 1005, 
199 Ala. 699. 

Coownexa 

Where one of two cobwners of 
dogs, taken on a hunting expedition, 
purchased the tickets for the entire 
party, and, m uiakiTig the contract 
for the transportation of the dogs, 
acted for himself and for his co¬ 
owner, the earner was liable on the 
contract to both ownexs for loss of 
the dogs. The fact that one of the 
owners of the dogs was not present 
when the tickets were purchased by 
his codwner did not defeat the right 
of both owners to sue for the car¬ 
rier’s breach of duty growmg out of 
the contract for the transportation 
of the dogs, which was a contract 
either between the earner and the 
coowners or for their sole benefit — 
liouisville & hr. R Co V Dickson, 
73 So 750, 15 Ala-App 423, certioran 
denied 74 So. 1005, 199 Ala. 699. 

Tzansportatiou of company 

Where an agent for a theatrical 
comiiany of actors and other em- 
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f ployees contracted with a carrier 
for the transportation of such actors 
and employees and their baggage and 
personal effects, each could maintain 
an action on the contract for the loss 
of his baggage.—Spencer v. Wabash 
R Co. 65 N.TS. 948. 36. AppDiv. 
446—10 aj p 1231 note 13 Cbj. 

7. R.T.—Sloman v. Great Western 
R Co. 67 NY. 208. 

10 aJ. P 1231 note lA 

8l N.T —^Trimble v. New York Cent, 
etc.. R. Co, 56 NJS. 532 162 NY. 
84, 48 DR.A. 115, affirming 57 N 
T S 437, 39 App Div. 403. 

10 ax p 1231 note 15 

xecovar 

m.—Doherty v. Grand Trunk West¬ 
ern Ry. Co., 194 DLApp. 35A 

9. Kan.—Missouri Pacific R. Co. v 
liivenght, 53 P. 763, 7 Ksin App. 
772. 

10 C J p 1231 note 16. 

IQ. N X—Pennsylvania R Co v. 
Knight, 33 A. 845. 58 N.Xliaw 287 

IX N-Y —Cass V. New York, etc, 
R. Co-, 1 E.D.Smith 522 

12. Tex.—Payne v. Norman, Civ. 
i App, 249 S.W. 882. 
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Husband and wife. A husband may sue for the 
loss of baggage, although it is not transported on 
the train with him, but on another tram with his 
wife.l3 He may also sue for loss of, or injury to, 
baggage belonging to his wife, where he travels 
with her,^^ where, having a free pass, he buys a 
ticket for his wife and delivers her trunk to the 
railroad company without informing the company 
that It is not his,i® or where property used by the 
wife is community property and she consented to 
its transportation by the husband, notwithstanding 
she was not a passenger.^® 

According to some cases the wite may properly 
be joined with her husband in an action for the loss 
of her baggage, as ^own infra § 895, and the right 
of a husband and wife to maintain an action for 
the wife’s baggage which is not her separate prop¬ 
erty is not affected by the fact that the husband was 
traveling with the wife without a ticket and with¬ 
out paymg fare.^^ It has been held that, where the 
legal title to the property constituting the baggage 
is in the wife, she is the proper person to sue;^* 
but if the wife knowingly permits her husband to 
sue for the loss of her property, and Bids him in so 
doing, she is estopped to sue for the same again 
in her own name.^® 

Parent and child. A father may sue for the loss 
of baggage, consisting of wearing apparel and jew¬ 
elry, which he has provided for the use of his in¬ 
fant daughter.20 A father paying full fare for him¬ 
self and traveling with an infant child of such ten¬ 
der years that by custom no fare is demanded for 
its carriage, may recover on the contract of car¬ 
riage for loss of, or injury to, articles bought and 
used for the child, which articles are part of the 
father’s bagg^e.^^ 

Conditions precedent. It has been held that a 


state statutory provision requiring a demand m 
vmting before bnnging a suit against a common 
carrier has no application to a suit for loss of bag¬ 
gage during interstate transportation.-^ 
of trover for baggage wrongfully detained, a de¬ 
mand upon the directors of the company for the 
baggage need not be made; it is sufficient if the 
demand is made on its agents who are charged vritb 
the duty of receiving, keeping, and delivermg bag- 
gage.23 

§ 895- Parties 

A wife may properly be Joined with her husband in 
an action for loss of her baggage. In the case of inter- 
state transportation of baggage, the initial earner and 
a succeeding earner which actually causes the loss may 
be joined as defendants in some jurisdictions. 

According to some cases a wife may properly be 
joined vrith her husband in an action for the loss 
of her baggage.^^ Under the practice in some ju¬ 
risdictions, the initial carrier and a succeeding car¬ 
rier which actually causes the loss of baggage 
transported between states may be sued jointly m 
the same action.^® 

Various questions as to who may sue for loss of, 
or injury to, baggage have arisen, as considered 
above in § 894. 

§ 896- Pleading 

Plaintiff should plead the facts on which his right 
to recover is based, and defendant should plead facts 
constituting an affirmative defense- It is permissible 
to consider, as an element of a cause of action or as a 
ground of defense, only such matters as are properly 
put in issue by the pleadings and proof, and the proof 
should correspond with the pleadings. 

General rules apply m an action against a car¬ 
rier for delay in dehvery of, loss of, or injury to, 
a passengers baggage, vrith respect to the com¬ 
plaint, declaration, or petition,^® or plea or an- 


13. N Y-—Curtis v. Delaware, etc.. 

R. Co.. 74 N.Y. 116, 30 Am R. 271. 
10 C J. p 1231 note 19. 

14b Mictu—Withey v, Pere Mar- 
Quette R. Co., 104 N.W. 773, 141 
MicOu 412, 113 Am SR. 533. 1 LR. 
A-,NS., 352, 7 Ajnn.Cas. 57. 

T^x .—Payne v. Norman. Civ App., 
249 SW. 882, S85, citiniT Coxpns 
3*11x15 with, approval 
10 C. J p 1231 note 20. 

15. Mass.—-Malone v. Boston, etc, 
R. Co. 12 Gray 388, 74 AmD. 598- 
Tex.—^Texas & P Ry. Co. v. Bry¬ 
ant, Civ App., 11 S.W-2d 659, error 
refused. 

17- Tenn.—Yazoo, etc., R. Co. v. 
Baldwin, 81 S.W. 599, 113 Tenn. 
205. 

ISL U.S —^Tiie State of New York, D. 


CN.Y., 22 P.CasNol3,328. 7 Ben 
450. 

N. Y —Rawson v. Pennsylvania R. Co, 
48 N.Y. 212. 8 Am R. 543. 

19- S.C.—Godfrey v Pullmsin Co, 
69 S£L 666, 87 S.C. 361, Ann Cas. 
1912B 971 

aOL Tex—Payne v- Norman, Civ. 
App., 249 S.W. 882, 885, dting* Cor¬ 
pus Jnxls with approvaJ- 

10 C.J. p 1231 note 26 

21. Mich—■'Withey v. Pere Maiv 
quette R Co. 104 NW. 773, 141 
Mich 412, 113 1..RA.NS, 533. 1 
I^R.A,N.S. 352, 7 Ann Cas. 57 

22. S.D—House v. Ghica^TO etc, R. 
Co.. 138 NW. 809, 30 S.D. 321. 
Ann.Cas 1915C 1045. 

10 GLJ. p 1230 note 8. 
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123. N.Y.—Cass v. New York, etc., R. 
Co, 1 £ D Smith 522 

24. Ohio—Heith v. New York Cent. 
R. Co, 2 Ohio Dec. Reprmt, 125, 1 
West If Mont. 451. 

Tenn.—Yazoo, etc., R. Co. v. Bald¬ 
win. 81 S.W. 599, 113 Tenn. 205. 

25. Mo—Dietz V. Southern Pac. Ry 
Co. 28 S.W.2d 395, 226 MoA.pp. 
39. 

26. Meglifience 

(1> Where the carrier is under the 
duty to exercise ordmwTy care m re¬ 
spect of a harp shipped in a case 
marked "fragile, handle with car^” 
a recovery for injury may be had un¬ 
der a count charging ordinary neg^ 
ligence—^Perkins v. New York, N. H. 
& H. B. Co.. 122 NJEL 306, 232 Mass. 
336. 
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swer,27 or replication or reply.** Accordingly the 
complaint, petition, or dedaralion should allege 
facts showing the right to carnage of the hag- 
gage,2® a delivery of the baggage to the carrier,*® 
and some breadi of duty on the part of the ear¬ 
ner.*^ So also, plaintifiPs pleading should describe 
die articles lost or injured, and the extent of the 
loss or damage;** and, if special damages arc 
claimed, it should all^e facts showing notice to 
the carrier that it would be subject to special dam¬ 
ages in case of nondelivery.** In an action for de¬ 
lay in dehvety, however, the view has been taken 
that it is not necessary to itemize the articles in¬ 
volved.*^ Furthermore it is not necessary to de¬ 


scribe the receptacle containing the articles as bag- 
gage.*5 

The declaration for lost baggage need not aver 
that plamtiif was a passenger, as this fact may be 
proved without averment by the possession of the 
baggage check and ticket,*® or by the chedc alone, 
if it appears that sudi checks are not given until 
the passenger tickets are shown nor is it nec¬ 
essary to allege that the hire for carrying the bag¬ 
gage was part of the money paid for the ticket.*® 

Failure specifically to allege that defendant is a 
common carrier does not render a petition insuffi¬ 
cient where the allegations of the petition show 
that defendant is such a carrier.** Where the pe- 


<2) Complaint for failure to d^v- 
er ijasTgage received by defendant 
terminal company for storage, which 
disclosed a contingent benefit to sjCr- 
crue to such company, was sa£S.cient 
to charge defendant on a lucrative 
bailment and was sufficient agamst 
demurrer, notwithstanding it charg¬ 
ed that defendant '“negligently" fail¬ 
ed anu refused to deliver the bag¬ 
gage—Birmingham TemniTiai Co v. 
Thomas, 92 So. 803. 207 Ala. 363. 

A fact which is merely evidence of 
another fact in issue need not he 
pleaded.—Hmes v. Talbert, Tex.Civ. 
App. 229 SW. CL79. 

Complaints, petitrons, or de^iaTatioiis 
sn’ffiment * 

(1) In general 

Ga.—Atlantic Coast liine B. Co. v. 
Barksdale, 124 SB. 362. 32 Ga. 
App 643. 

Or—-Wells V Great Northern B. Co.. 
114 P. 92, 116 P 1070. 59 Or. 165, 
34 li.B.A,N S.. 818, 825 
10 C J p 1231 note 29 

(2) To state cause of action 
against earner as warehouseman. 
Ma—Flonda Bast Coast By, Co. v 

Anderson, 148 So. 553, 110 Ela. 
290. 

Ga—Southern B. Co. v. Boseuhemj, 
58 SB 81, 1 GaApp. 766 
10 C J p 1231 note 29 fh] 

ffir AJa.—liouisville & N B. Co. v. 

HesUe. 75 So. 885, 200 Ala. 137. 
NY—Martin v New Jersey Cent. K 
Co, 106 NTS. 226. 121 AppDiv 
552. 

10 aj p 1232 note 30. 

SB Beplication reanlxed 
Where defendant earner's plea set 
up facts showing plamtifTs failure 
to remove baggage within a reason¬ 
able tim^ sufficient to show defend¬ 
ant’s dischaige from liability as m- 
surer, plaintiff should have presented 
by way of replication any peculiar 
facts or circiunstajices which would 
have excused delay in. removal.— 


liOUisville & N. R. Co. v Hestle, 75 
So. 885, 200 Ala 137. 

29. Ala.—Birmingham B. etc., Co. v 
Grant. 56 So. 769, 2 Ala.App. 552. 
10 C.J p 1232 note 32. 

MOBey as baggage 

In view of the general rule that 
money can be regarded as baggage 
only when bona fide taken for trav¬ 
eling eapenses and personal use on 
the tnp. It IS necessary to aver that 
such was the purpose for whuh the 
money was earned—San Antonio & 
A P By Co V. Green, Teac-CivApp, 
170 SW. 110. 

SXiowiiig of carxier and pas¬ 

senger 

The view has been taken that, 
where allegations are sufficient to 
show the relation of earner and pas¬ 
senger, they are also sufficient to 
show the right to carnage of bag¬ 
gage—Bonner v I>e Mendoza, Tex. 
App, 16 SW. 976. 

30l SC—-Park v. Southern R, Co, 
58 SB 931. 78 S a 302. 

10 C J p 1232 note 33 

AllegatlOillS snivicitmt 

In view of BevSt. art 710, requir- 
11 ^ common earner to give shipper 
on demATid a bill of ladmg^ or mem¬ 
orandum in writing, a complaint m 
a suit agamst a connecting earner 
for the vadue of a lost trunk and 
contents, alleging that shipper de¬ 
livered baggage checks received from 
the first carrier to defendant, whose 
agent issued checks in lieu thereof, 
sufficiently showed delivery of the 
trunk to defendant, as against a de¬ 
murrer, since such agent was with¬ 
out legal authonty to issue checks 
m advance of actual receipt of the 
property and there was a presump¬ 
tion that he performed his duty— 
Sebaff V. Gibson, Tex.CivA.pp., 258 
S.W. 595. 

31. Ala.—Biimingbam B-, etc., Co. v. 

Grant. 56 So 769. 2 Ain App:. 552. 
10 C J. p 1232 note 35 
Bill of particulars which does not 
state m terms that plamtiff was a 
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passenger on the company's railroad, 
or that the company was guilty of 
any negligence^ but which does al¬ 
lege that the property was delivered 
to the agent of the company to be 
forwarded as baggage on the first 
passenger train of the company, and 
that the carrier refused to deliver 
the property to plaintiff, but kept 
and retained it. is sufficient—Chica¬ 
go. etc., R. Co. V Conklin, 3 P- 762, 
32 Kan. 55 

32. Tex.—CarteivMiillaly Transfer 
Co. V. Angell, Civ App, 181 S.W. 
237. 

10 C.J. p 1232 note 36. 

33- SC—Webman v- Southern B. 
Co., 54 S.B. 360, 74 S.a 286. 

34b Tex.—Texas, etc, R. Co v Rus¬ 
sel, CivApp., 97 SW. 1090. 

10 C J. p 1232 note 36. 

3S. Vt.—Banchau v. Rutland B. Co, 
43 A 11, 71 Vt. 142, 76 Am S R. 
761. 

3Gb IlL—minois Cent B. Co. v. 
CopelsTid, 24 ru. 332, 76 Am.D- 749. 

37- IlL—Illinois Cent. R. Co. v. 
Copeland, supra. 

3a. Vt.—Banchau v. Rutland R. Co, 
43 A 11, 71 Vt. 142, 76 Am-S R. 
761. 

39- Ohio—develand-Akron Bus Oo- 
V. Bogofi; 159 NB. 374, 25 Ohio 
App 538. 

"by bus 

In an action to recover for the 
loss of a hand bog and contents 
agamst a earner by bus, allegations 
m the petition m reference to the 
carrying of passengers for hire, the 
giving of the hand bag into the 
possession of defendant, and the lo¬ 
cation of one of defendant’s tenmni 
were sufficient to designate defend¬ 
ant as a common earner, m view 
of a lack of demai that defendant 
was a common earner and of lack of 
evidence that it was not a common 
earner.—Cleveland-Akron Bus Co. v. 
Bogof^ 159 NB- 374, 25 Ohio App. 
538. 
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tition states the facts and charges the carrier gen¬ 
erally, it is sufficient, and if the carrier is liable, 
either as carrier or as warehouseman, plaintiff is 
entitled to recover;^® and the rule that the speafic 
acts of negligence relied on must be pleaded does 
not apply to an action by a passenger for the de¬ 
struction of his baggage before a reasonable time 
for its removal had elapsed.'*^ 

A complaint against a connecting carrier for loss 
of baggage should allege that the earners were 
joint contractors, or that the connecting carrier had 
received the ba^^age.'*^ 

It has been hdd that a plea setting up a limi¬ 
tation of liability to a certain amount is insuffi- 
oent where it neither shows a special contract 
entered into in consideration of reduced charges 
or special concessions nor negatives the unreason¬ 
ableness of the limitation.*^^ 

The court may in a proper case and in the exer¬ 
cise of a sound discretion permit an amendment 
of the complaint to conform to the proofs>^ 

Issues, proof, and variance. Only such mat¬ 
ters as are proiierly put in issue by the pleadings 
and proof may be considered as an element of the 
cause of action, or as grounds of defense and 
the proof must correspond with the pleadings.^® 
An issue may he raised by plaintifFs denial m his 
reply of ablations in the answer, notwithstand¬ 
ing the petition contains no allegations as to the 
subject matter of such issue.'^^ 

Where the cause of action alleged in the peti¬ 
tion is a loss of baggage in interstate transporta¬ 
tion which is governed by federal laws, defend¬ 
ant is not deprived of a defense thereunder, under 


its general traverse, because of pleading a special 
defense founded on a state law.'** 

A carrier sued for the loss of baggage consist¬ 
ing of wearing apparel may not prove that the 
articles had a market value as second-hand articles 
and prove second-hand value; nor may it show 
that the passenger was a gambler and that he had 
in his trunk, in addition to the wearing apparel, 
a gambler’s complete outfit.^® In an action against 
a person employed to transfer plaintiff’s suit case 
and contents to a railroad station, plaintiff may 
recover without provmg the market value of the 
suit case and of the contents which consisted of 
vrearing apparel, where such suit case and wearing 
apparel, because of use or other reasons, had no 
market value.®® 

§ 897. Evidence 

a. Burden of proof and presumptions 

b. Admissibility 

c. Weight and sufficiency 

a. Burden of Broof and Presumptions 

The plaintiff has the burden of proving the elements 
of hfs cause of action; the defendant carrier has the 
burden of proving facts which constit6te an affirmative 
defense and of rebutting presumptions favorable to the 
plaintiff. In general proof of delivery of baggage in 
good condition to the carrier and of the carrier's failure 
to redeliver or redelivery in bad condition raises a pre¬ 
sumption in support of the plaintifPs right to recover 
which casts on the defendant carrier the burden of 
proving facts which relieve it of liability. 

In an action against a carrier for the delay of, 
loss of, or injury to, baggage, the burden in the 
first instance is on plaintiff to prove the elements 
of his cause of action,®! sack as the deliveiy of 


40. Iowa.—-Warner ▼. BurUnston, 
etc., B. Co, 22 Iowa 166, 92 Am.T>. 
389. 

41. Mich.—-Wallace v. Detroit, etc., 
R. Co, 142 N.W. 558, 176 Mich. 
128. Aim.Cas.l915B 631. 

4a. SuG.—Felder v. Columbia, etc., 
R. Go.. 21 aa 35, 53 Am.R. 656. 
10 GLJ. p 1232 note 44. 

43. Ala.—Tiouisville 4b N. R. Co. v. 
Hestl^ 75 So. 885, 200 Ala. 137. 

4C Miwiti-—Stine v. Hmes. 181 N.W. 
321, 148 Minn. 132. 

45- Pa.—Booker v. Pennsylvania R- 
Co, 82 Pa Super. 588. 

10 C J. p 1232 note 46. 

461. Kan.—Stevens v. Harmon, 201 
P. 72. 109 Kan. 593. 

Mo.—Ford V. Wabash. Ry Co., 300 S 
W 769, 318 Mo. 723, reversing. 
App., 266 S,W 1032. 

10 C J. p 1233 note 47. 


custom as evidpurr of fact 
in issue 

In an action for loss of a trunk, 
proof of custom or usage, as to the 
delivery of trunks to the earner, 
that It was customary to put them 
outside on the platform, was 
sible as an evidentiary fact showing 
delivery, even m absence of allega¬ 
tion m the petition as to such cus¬ 
tom.—Hmes V Talbert, TexCiv.App, 
229 S.W. 679. 

47. Ky.—Chesapeake & O. Ry. Co. 

V. McClintock-Field Co, 297 SW. 

1112, 221 Ky. 142. 

XTegligeace of defe«4ATit canier 

In an action to recover for the 
loss of baggage which was destroy¬ 
ed by fire while m the possession 
of the earner, where defendant car¬ 
rier, in its answer, alleged that it 
could not m the exercise of ordi¬ 
nary care have prevented the destruc¬ 
tion of the baggage after amvaj. a 
denial of such allegation, contained 
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in plaintiff's reply, raised an issue 
as to negligmice notwithstanding 
plamtiff did not, in his petition, al¬ 
lege negligence on the part of de¬ 
fendant.—Chesapeake & O. Ry, Co. v. 
McClintock-Fi^d Co., 297 SW. 1112, 
221 Ky. 142. 

48, Mo.—-Wright ▼, Southern Pac. 

Co.. 167 SW. 1137, 181 Mo App 137. 
10 C J. p 1233 note 48. 

48. Tex.—^Missouri, etc, R. Co. v- 
Hailey, CivA^pp., 156 SW. 1119. 

50. Kan—Stevens v. Harmon. 201 
P. 72, 109 Kan. 593. 

51. Colo.—-Denver Omnibus, etc., Co. 
V. Cast, 129 P. 233, 54 Colo. 17- 

10 C.J. p 1233 note 53. 

Money as baggage 

In the case of money carried by a 
passenger in a trunk which is de¬ 
stroyed, it is necessary to prove that 
the money was earned bona fi.de for 
traveling expenses and personal use 



13 C.J.S. 


CARRIERS 


§ 897 


his baggage to the camer,®2 t^^^t the loss did 

not occur before the baggage came mto defend¬ 
ant’s possession,®* or after it left its possession.®^ 
In the case of baggage or personal effects taken 
into a coach and not checked as baggage, the bur¬ 
den is on plaintiff to show that they were lost 
through the carrier’s negligence,®® and, in some 
jurisdictions, that the passenger was not guilty 
of contributory negligence.®® 

Where plamtiff shows delivery of the baggage 
in good condition to the earner, and the latter’s 
failure to deliver the same, or that there was a 
loss or injury to the baggage when delivered to 
him, he makes out a pnma facie case,®*^ and it 
is then incumbent on defendant, m order to avoid 
liability, to show a proper delivery,®* or that it 
has not converted the baggage,®*' or otherwise to 
explam why it has not been dehvered, m such a 
way as to relieve the carrier of liability.®* So, 
where plamtiff proves the receipt of the baggage 


by the carrier and the loss or injury while m its 
possession, it is then incumbent on the earner 
to excuse itself by showing that the loss was 
caused by an act of God or of the public enemy, 
or by some inevitable accident,®^ or that its lia¬ 
bility had been rhanged to that of a warehouse¬ 
man ®* 

It has been held or recogmzed that, where the 
circumstances are such as to show that the car¬ 
rier held the baggage as a warehouseman, the bur¬ 
den is on plamtiff to prove want of care on the 
part of defendant as the proximate cause of the 
loss or injury.®* Where, however, negligence is 
the basis of the action, proof of delivery to the 
earner and failure to account for the property 
without explanation is sufficient to raise a pre¬ 
sumption of negligence and to cast on the carrier 
the burden to show that the baggage has not been 
lost or injured through its n^hgence.®'* Even 
where baggage is delivered to a carrier as gratui- 


on tlie trip.—San Antomo, etc.. R Co , 
V. Green. Tcr-Civ-App, 170 SW. 110 j 
IV-mATing' troBlc ivitliUL zeasonalUe 
time 

Wliere certam articles were stolen 
from a tninlE wbile it was in de¬ 
fendant earner's baggage room dur¬ 
ing the night after the arrival of the 
passenger and her baggage, and there 
was neither allegation nor proof of 
negligence, the view was expressed 
that plamtiff was not entitled to 
recover without showing that she 
had called for her trunk withm a 
reasonable time.—Church v. New 
Tork Cent,, eta, Co. 116 N.YS. 560, 
afigrmed 119 N.YS 1117, 135 App. 
Biv 914. affirmed 95 NR. 1125. 201 
NT 588 

52. Ga.—Gaines v Southern Stages. 
181 SJB 190, 51 Ga-App 631. 

NY—Xiustig V International Nav. 

Co, 78 NTS 885, 38 Misc. 802 
Tex—Schaff v. Gibson. Civ App, 258 
SW. 595 

53. Me—McQuesten v. Sanford, 40 
Me 117. 

Neh—Rmgwalt v Wahash R. Co, 
64 N W. 219, 45 Neb 760. 

10 C J. p 1233 note 55 

54. NT—Du Bois v. New York, 
eta, R Co., 110 N.Y.S. 996. 

10 C.J p 1233 note 56. 

55. N T.—Rnienem v New Tork 
Cent. R. Co., 96 NT a 602, 109 
AppJhv 709—Posner v New York 
Cent. R. Co, 277 NTS. 671. 154 
Misc 591. 

Tex.—Missouri, eta, R. Co. v Kirk- 
patneOc, CivApp, 165 aW. 500. 

sa N.T.—Posner v. New Tork Cent. 
R Co., 277 N.T.a 671, 154 Misa 
591. 

57. S C.—-Fleisphman v. Southern R > 


56 SE 974. 76 SC. 237, 9 DR.A, 
NS., 519. 

10 aj. p 1233 note 58 
58. N T —Matteson v. New Tork 
Cent., etc, R. Co, 76 N.T 381 
59- NT—-Hasbrouc^ v. New York 
Cent, etc. R Co., 95 NE 808, 202 
N.T. 363. 35 Ii.RA,N.S, 537, Ann 
Casl912D 1150 affirming 122 NT 
S 123. 137 AppJOiv 532, affirming 
119 NY.a 735 64 Misa 478. 

10 C J. p 1233 note 60. 

Transfer companx 

In an action in conversion against 
a transfer company, based on a loss 
of baggage which was received by 
it for transfer and which was not 
delivered to the railroad company, 
defendant has the burden of explam- 
mg the nn»-nner of the loss where 
it admitted that it received the bag¬ 
gage and alleged that it had deliv¬ 
ered it to the railroad company — 
Stme V Hines, 181 N W. 321, 148 
Minn. 132. 

GOu SC—Meyer v. Atlantic Coast 
Dme R Co, 75 SE. 209, 92 SC. 
101 . 

10 aJ p 1233 note 61. 

Xdahility as 

In an action tried on the theory 
that the earner would be liable as 
bailee, and treated as one m which 
negligence was charged, it was held 
that the earner had burden to show 
that trunk was nfled in transit, and 
not while awaitmg transportation.— 
Texas & P. Ry. Co. v. Bryant, Tex. 
CivApp, 11 S.W.2d 659, error re¬ 
fused. 

61- Mich.—-Wallace v- Detroit, etc., 
R Co, 142 N.W. 558, 176 Mich 
128. Ann Gas.l915B 631- 
10 aj. p 1234 note 62. 

Transfer company 
Where the evidence of both parties 
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shows that defendant transfer com¬ 
pany had taken charge of plamtifTs 
triiTiirs, had them in its possession, 
and had been paid the charges to 
deliver them at plamtifTs residence, 
and that the trunks and their con¬ 
tents became watersoaked while m 
defendant's possession, there is a 
pnma ffime case for plamtiff, and 
defendant has the burden of prov¬ 
ing its defense that the mjury was 
caused by an act of God. If the 
evidence of the transfer company 
offered to establish the defense that 
the loss was caused by an act of €rod 
tends to show that the negligence 
of the company concurred to produce 
the damage it has the burden of 
showing that its negligence did not 
directly contnbute to cause the dam¬ 
age—Ford V. Wahash Ry. Co., 300 
SW. 769, 318 Mo 723. reversmg, 
App, 266 SW 1032. 

€2. HI.—Bartholomew v. St. Douis. 
etc, R Co., 53 IlL 227, 5 Am R 
45 

10 C J p 1234 note 63 

G3> Mass —-Murray v. International 
SS. Co, 48 NE. i!) 93, 170 Mass 166, 
64 Am SR 290 
10 C J p 1234 note 6A 

Transfer and storage company 

Where plamtifl^ as an arriving pas¬ 
senger, delivered his baggage check 
to a transfer company with direc¬ 
tions to obtain the baggage and to 
store It until called for. the burden 
of proof as to negligence was on 
plamtiff in an action against the 
transfer comx>auy. as baUee, for loss 
of the baggage and failure to deliver 
to plaintiff—TTanmlton v. Baggage & 
Omnibus Transfer Co. 192 P. 1058, 
97 Or 620. 

64, Mich.—Blair v. Pennsylvania 
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tous bailee, there may be an inference or pre- 
smnptioii of neg^hg-ence, according to some cases, 
where the carrier fails to redeliver to the owner, 
or loses, the baggage, and the earner has the 
burden to rebut the presumption that the loss was 
caused by its neghgence.®® Where, however, 
plaintilf who seeks to recover from defendant car¬ 
rier as a warehousetnan had knowledge of the 
destruction of the baggage by fire before making 
formal demand therefor, failure to deliver on 
demarid does not raise a presumption of want 
of care or of neghgence on the part of the car¬ 
rier, and plaintifE must show afi&rmatively that the 
destruction of the baggage was caused by the 
n^ligence of defendant or its agent.®® 

In an action based wholly on defendant's liability 
as a common carrier, defendant has the burden 
of proving that there was due compliance with 
the applicable statute as to the filing and posting 
of schedules in order successfully to claim the 
benefit of the provisions of schedules affecting its 
liabihty, and, while in sustaining this burden, de¬ 


fendant is entitled to the benefit of the presump¬ 
tion that the statute has fully been complied with 
where noncompliance is penalized, such presump¬ 
tion is not conclusive and the burden of proof 
remains on defendant unless the proof and the m- 
ferenccs are all in its favor.®^ 

Where a passenger riding on a pass, and ac¬ 
companied by his son who is riding on a ticket, 
has two bundles checked as ha^age, it may he 
assumed in the absence of evidence to the contrary 
that the bundle containing his own property was 
checked on his pass.®® 

Limitation of liability. The burden of proving 
limitation of liability is on defendant carrier,®^ 
indudmg the conditions on which the existence 
of the right to rlatm a limitation depends.^® Thus 
it has been held that the burden of proof is on 
defendant to establish that there was a contract 
fairly and honestly made limiting its liabilily.^l 

According to some cases, there is a presump¬ 
tion that, under some circumstances, a passenger 


Greyhound lanes, 267 N.W. 57S. 275 
Mich. 636. 

10 C.J. P 1234 notes 66. 67, 64 [a]. 
Xoss of hsind ha^ga^e 

Cl) That hand ha^ of passenger 
was lost after delivery to conductor 
in charge of tram, to be earned by 
bun from coach when passenger was 
leaving, raised inference of loss by 
his negligence.—Atlantic Coast Line 
R. Co. V. Barksdale, 124 S.£L 362, 32 
GaApp. 643. 

(2) In an action against a earner 
by bus based on negligence, proof by 
plaintiff passenger of loss of hand 
bag taken m charge by agent of de¬ 
fendant established a prima facie 
case of negligence. 

Mich.—Blair v. Pennsylvania Grey¬ 
hound Lines. 267 NW. 578. 275 
Mich 636. 

Ohio.—Cleveland-Akron Bus Co. v. 
Rogof^ 159 N.B. 374, 25 Ohio App. 
538. 

65^ Teix.—Texas & P. Ry. Co. v. Gia- 
ham, CivApp., ^57 S-W. 642. cer¬ 
tiorari denied Lancaster v. Gra¬ 
ham. 45 set. 225. 266 U.S. 632. 69 
L.£id. 478. and error dismissed 46 
S.Ct. 202. 269 ITS. 541, 70 L.Bd. 
402. 

Smznre of infoidcatliig lianoxs iiu 
eluded as baggage 
Where plaintiff seeks to charge de¬ 
fendant earner, as a gratmtous 
bailee, for the loss of proper and 
lawful baggage which was seized 
by government officers, together with 
mtoxicatmg liq.uors included as bag¬ 
gage. while m defendant’s posses¬ 
sion, it has been held that the bur¬ 
den IS on defendant to prove that 
it exercised the care required of 


a gratuitous bailee to preserve the 
proper and lawful baggage after the 
presence of the mtoxicating bquors 
was discovered.—^Shannon v Hmes, 
226 S.W. 283, 205 Mo.App. 629. 

Ofii Ala—Hestle v Louisville & N. 
R. Co, 81 So. 149, 16 Ala App. 657 

€7- Vt.—Simpson v. Central Ver¬ 
mont Ry. Co. 115 A. 299, 95 Vt. 
388 

68k Colo.—Denver, etc, R. Co v 
Johnson. 114 P. 650, 50 Colo. 187, 
Aim.Cas.l912C 627. 

69- N-Y —Morgan v. Woolverton. 
120 N.YS. 1008. 136 AppDiv. 351, 
affirmed 96 NB 354. 203 N.Y. 52, 
36 L.R.A,.N.S. 640. 

Pa-—Vemer v. Sweitzer, 32 Pa. 208. 

TO. La.—WilliaTn*! v. Pickwick- 
Greyhound Lmes, 131 So. 860, 15 
La App. 344. I 

Matters whiclL cazixer must prove 
That ticket sold to passenger con- 
tamed stipulation for limitation of 
liability, and that tariffs contain¬ 
ing provision for limitation of lia¬ 
bility were on file with various state 
regulatory bodies — WilTiaTnfs v. 
Pickwick-Greyhound Lmes, 131 So. 
860. 15 LaA^pp 344. 

Transfer company 

Bven though plaintiff had assented 
to a so-called contract with a trans¬ 
fer company containiTig a provision 
that, if the propeity m question ex¬ 
ceeds a specific value, the company’s 
liability to the extent of the full 
value shall be limited to that of an 
mvoluntary bailee;, bemg for will¬ 
ful negligence only, the view was 
expressed by Thomson, J, that, m 
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order to avoid liability for the full 
value, defendant had the burden 
of proving that the loss was not oc¬ 
casioned by its willful negligence. 
—Stanfield v- Prank Parmelee Co., 
223 lU App. 199. 

71- Mmn—Perris v. Minneapolis & 
St L. Ry. Co., 173 N.W. 178, 143 

Miuti 90. 

Transfer company 

(1) Where a transfer company re¬ 
lies on a limitation of liability on 
the theory that the traveler accept¬ 
ed a receipt containingr notice of the 
limitation, the company has the bui> 
den of proving the special contract 
La—^Lawes v- Mew Orleans Trans¬ 
fer Co., 123 So. 144, 11 App. 
170. 

M.Y.—Morgan v- Woolverton, 120 N. 
Y.S. 1008, 136 App.Div. 351, af¬ 
firmed 96 ME 354, 203 N-Y. 52, 
36 LRA.,M.S., 640. 

10 aj. p 142 note 80. 

(2) The view was expressed by 

Thomson, J., in specially concur¬ 
ring, that, where defendant trans¬ 
fer company sought to the 

benefit of a limitation of liability 
for loss of baggage, the burden was 
on it to show that plaintiff had 
knowledge that defendant was a ear¬ 
ner of baggage only, and not a 
common earner of goods, m its re¬ 
lation to plaintiff, in view of the 
rule that a carrier of baggage only 
may not limit its liability unless 
knowledge of the status of the ear¬ 
ner in that regard is brought home 
to the owner of the property ear¬ 
ned-—Stanfield v. Prank Parmelee 
Co., 223 IlLApp. 199. 
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who accepts a ticket containing a provision for 
limitation of the earner’s liability does so with 
the knowledge of the contents of the ticket and 
with the intention to be bound thereby,^® and that 
the holder of the ticket read or was advised of 
the lunitation^^ So the acceptance and use by 
an interstate passenger of a railroad ticket which 
purports to limit liability are sufficient to estab- 
hsh an agreement whidh is prima fade valid, and 
the mere failure of the passenger to read matter 
plainly placed before him does not overcome the 
presumption of assent. The view has been tak¬ 
en, however that the passenger^s assent may not 
be presumed where he can neither read nor write 
and he has no knowledge of the provisions of 
the ticket^® 

Connecting carriers. In the case of transporta¬ 
tion of baggage over the lines of connecting ear¬ 
ners, it is necessary for plaintiff to show m some 
mariner that the loss occurred m transit,^® but, 
where the loss or destruction of the baggage has 
been shown, there is a presumption that the initial 
carrier is responsible as shown above in § 890, and 
such carrier has the burden or onus of proving 
that the loss did not occur while the baggage was 
m its possession,^^ as, for example, by showing 
delivery to the connectmg earner in the condi¬ 
tion in which the baggage was received from the 
passeiiger.78 So, where there is a presumption 
that loss of, or injury to, baggage occurred through 
the fault of the last earner, based on failure to 
dehver to the passenger or on dehvery in bad con¬ 
dition, considered above in § 890, in general such 
earner has the burden of rebuttmg such pre¬ 
sumption,^® as, for example, by showing that bag¬ 
gage delivered to the passenger m bad condition 
was in the same condition when received by such 
earner®® In view of the fact that, notwithstand- 

73. Pa—Jacobs v. New Jersey Cent 

H. Co, 19 Fa.Saper. 13, affirmed 

57 A. 982, 208 Pa 535 
10 C J. p 1212 note 23. 

As to bill of lading see supra § 91. 

73. Mo—Aiken v Wabasb R. Co, 

80 MoApp 8 

10 C J. p 1212 note 25 [a] (1) (2) 

74. US—New York Cent. & H R. 

R. Co V Beabam, Mo, 37 S Ct. 

43. 242 US 148. 61 LEd. 210. 

Id3nitatiO]i. based on value 

The rule stated m the text was 
applied where the ticket purported 
to limit liability to a specified sum 
unless a greater value should be 
declared and excess charges paid— 

New York Cent. & EL R. R. Co v 
Beabam Mo. 37 SCt. 43, 242 US. 

148. 61 li Ed. 210. 

75. Vt—Ranihau v. Rutland R. Co., 

13CJS—109 


ing the Carmadt amendment, there is a presump¬ 
tion that, m the case of mterstate transportation, 
hagg^age shown to have been delivered m good 
condition to the initial earner, remained in that 
condition at the tune of delivery to the last ear¬ 
ner, and that the loss or injury occurred while 
in the possession of the last earner, as shown above 
m § 890, the last carrier may not avoid liability un¬ 
less it rebuts such presumption.®^ 

The view has been taken that, in order to charge 
an intermediate carrier for a loss of baggage, plain¬ 
tiff has the burden of proving definitely and spe¬ 
cifically that the loss occurred on the line of such 
carrier,®^ and that the fact that baggage was in 
bad condition on reachin£r destination does not 
create a presumption against an mtermediate ear¬ 
ner, as shown above m § 890, and does not cast 
on the intermediate earner the burden of provmg 
that it delivered the baggage in good condition 
to the next connecting earner®® There is author¬ 
ity for the view, however, that, where the imtial 
€:arrier shows a delivery of lAie baggage to the 
next connectmg carrier which is an intermediate 
carrier, m the condition in which it was received 
from the passenger, the presumption against the 
uutial carrier is rebutted and transferred to such 
connecting earner, as shown above m § 890, and 
that the burden of rebuttmg such presumption is 
cast on such connecting carrier ®^ 

Where the carrier claims that the contract for 
transporting the baggage over connectmg Imes 
was illegal, as bemg in violation of federal stat¬ 
utes, it has the burden of maintaimTip;^ this claiin-®® 

Possession of baggage check or receipt. The 
possession of a baggage check is prima facie evi¬ 
dence that the carrier has received and ha^ not 
dehvered the piece of baggage represented by it.®® 

V. Culver, 75 Ala. 587, 51 AmR. 
4S3 

10 C-J p 1226 notes 46, 48, p 1234 
note 71 

81- Mo—Dietz V Southern Pac. Ry- 
Co, 28 SW.2d. 395, 225 MoApp. 
39. 

82- Mo.—Dietz V Southern Pac. Ry. 
Co, supra. 

83. Ala —Montgomery, etc., R. Co- 
V Culver, 75 Ala. 587, 51 Am, Tt^ 
483 

10 C J. p 1226 note 49 

84. Tex.—Galveston, etc, R Go V- 

Schafermeyer, 72 S W 1037, 31 

Tex-GivJtpp 586 

85- Wis -—Altschuler v Atchison, 
etc, R- Co 144 NW 294, 155 Wis. 
146, 49 LRJL.NS.. 491 
86L Ala—tiouisville & N. R. Co. v- 


43 A. 11, 71 Vt. 142, 76 Am SR. 
761. 

10 C J. p 1212 note 25 [al (3). 

TSL Ter.—Galveston, etc., R. Co. v- 
Schafermeyer, 72 S W 1037, 31 

Tex.Civ App 5S6. 

77- Ga.—Georgia Southern & F. R. 
Co. V Du Bose, 71 SB 945. 9 Ga, 
App 607. 

78; AJa.—Montgomery, etc., R. Co 
V Culver, 75 Ala 587, 51 AmR. 
483. 

Tex.—Galveston, S & S A. Ry 
Co V Schafermeyer, 72 SW. 1037, 
31 Tex.CivApp 586- 
10 C J p 1226 note 47. 

78- Mo-—Dietz v Southern Pac. 
Ry. Co. 28 SW2d 395. 225 Mo. 
App. 39. 

10 CJ p 1226 notes 46. 48 

80u Ala.—Montgomery, etc., R. Co 
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While the presumption or prima facie proof of 
dehvery to the carrier based on possession of a 
baggage check or receipt, by another, may in gen¬ 
eral be rebutted by the cameras evidence, or want 
of dehvery to the earner may be shown ty evi¬ 
dence adduced by plaintilf passenger, under some 
circumstances such presumption or proof may be 
rebutted only by direct proof by the carrier that 
the baggage was never received by it, as shown 
below in subdivision c of this section, and the pas¬ 
senger need not prove that the carrier actually 
received the baggage, until the carrier has re¬ 
butted the constructive delivery evidenced by the 
check by proof that it never received the bag¬ 
gage.*^ The fact of possession of the check, to¬ 
gether with proof that the baggage could not be 
found when inquired for and dematided by tbe 
passenger, raises a presumption of negligence on 
die part of the carrier.** 

Sudi dieck is also prima facie evidence of the 
holder^s ownership of the baggage,*® and that 
the baggage was received by the carrier in good 
condition.*® 

Where a passenger delivers a check to the agent 
of a connecting line and receives its check in 
exchange therefor, the presumption is, in the ab¬ 
sence of proof to the contrary, that the baggage 
has been received in due course by the latter line, 
and it is responsible therefor-®^ 

b. AdinfR<dbility 

General rules as to the admissibility of evidence 


13 C.J.S. 

apply in actions for loss of, injury to, or delay In de¬ 
livery of, baggage. 

General rules governing the admissibility of 
evidence apply in actions against a carrier for 
the delay of, injury to, or loss of, baggage.®* 
Thus competent and relex'ant evidence as to the 
capacity in which defendant acted in dealing with 
the baggage is admissible where the question is 
in issue,®* as is competent and relevant evidence 
as to the nature and value of the baggage, for 
the purpose of enabling the jury to find its value.®^ 
In an action for delay in dehvering baggage, the 
owner may testify that he contracted with the 
earner to transmit it to a certain point, without 
producing his check ®5 In an action for delay in 
delivermg the baggage of a traveling salesman, 
whereby he was unable to sell g^ods, evidence 
that the time'of the year was that in which his 
business was most active is admissible.®* 

Questions as to tbe competency as witnesses of 
parties or persons interested m the result of ac¬ 
tions of the type here under consideration gen¬ 
erally are considered m the CJ.S. title Witnesses 
§ 129, also 70 CJ. page 201 notes 76, 77. 

Admissions of agents of carrier. The declara¬ 
tions or admissions of an agent or servant of the 
company, with regard to the cause or circumstanc¬ 
es of a loss of baggage, are not admissible against 
the earner, unless shown to have been made with¬ 
in the authority of such servant or agent,®^ or to 
have been a part of the res gestae.®* 
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Childers, 98 So, 319. 19 AlauApp. 
492. 

M-inn.—Ahlbeck V- St- Paul, etc., R- 
Co.. 40 N.W. 364. 39 MiTin 424, 12 1 
Am SB. 661. | 

S.C.—Davis V- A-tlantic Coast Dine R.! 
Co, 88 S.E. 273. 104 S.C. 63, 2 A.| 
DR. 102. 

10 C.J. p 1199 note 8. 

87. Ga.—Dewis v. Ocean SS Co., 76 
SE. 1073. 12 Ga^App. 191. 

881. Ean.—Atchison, etc;^ R. Co. v. 

Brewer, 20 Kan. 669. 

Mo.—Zeigler v. Mobile, etc., R. Co, 
39 So. 811, 87 Miss. 367. 

89. Ark.—St. Ijouis, etc., R. Co. v. 

Stone. 95 S.W. 470. 78 Ark. 318. 
10 OJ. p 1200 note 11. 

90l TJ S.—Wsi^niiibal & St- J. R. Co. 
V. Swift. Mo-, 12 Wall. 262, 20 D 
Ed. 423. 

10 C.X p 1200 note 12. 

91. Ala—Louisville & N. R. Co v. 
Childers, 98 So. 319, 19 AlaJl^pp. 
492. 

10 C J p 1200 note 14. 

92. Kan.—Stevens v. Harmon, 201 
F. 72. 109 Kan. 593. 


S.C—Davis V Atlantic Coast Line 
R. Co., 88 SB. 273, 104 S.a 63, 2 
A.LR. 102 

10 aj. p 1235 notes 76, 77 [bj. 

93. Mo—Treadway v. Terminal R. 
R. Ass'n of St. Louis, App.. 84 S. 
W2d 143. 

Tentni-nsii association BB agent of 
caxxiaT 

In passenger’s action for loss of 
baggage by railroad terminal asso¬ 
ciation, exclusion of evidence that 
service rendered by association, mj 
taking^ possession of baggage for 
purpose of holding it until delivery 
to plaintifi^ was under contract with 
various railroads as agent for them 
and not on its own account, was ei> 
ror where plaintiiC sought to hold 
association as warehouseman on the¬ 
ory that association in rendermg 
service was independent contractor. 
—^Treadway v. Termmal R. R. Ass’n 
of St. Louis, MoJtpp, 84 S.W.2d 143. 

94. S CL —PeixotU v. McLoughlin, 1 
Strobh. 468, 47 AmD. 563. 

10 C J. p 1235 note 77. 
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Market value at platw otiier tiuui 
destination 

Where the evidence did not show 
clearly that certain dogs which died 
while in the possession of the car¬ 
rier had a market value at the place 
of destination, evidence of market 
value at the market nearest to des¬ 
tination was relevant to the issues. 
—Louisville & R. R. Co v. Dick¬ 
son, 73 So. 750, 15 Ala App. 423. cer^ 
tioran denied 74 So. 1005, 199 Ala. 
699 

SC.—Strange v. Atlantic Coast 
Line R. Co. 57 SJB. 724, 77 Sa 
182. 

96- SCL —Webb v. Atlantic Coast 
Line R. Co. 56 S.E. 954, 76 S a 
193, 9 LILA,.N,S., 1218, 11 Ann. 
Cas 834. 

97- Ohio.—Baltimore, etc., R. Co v. 
Campbell, 36 Ohio St 647, 38 Am. 
R. 617. 

10 C.J p 1235 note 82 

98. Kail- —Atchison, etc., R. Co v. 

Wi11rin<mn, 39 P. 1043, 55 Kan. 83. 
10 C.J. p 1235 note 82 LaJ. 
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Regulations of, or schedules fled with, inter¬ 
state commerce commission^ In an action for the 
loss of the hand bag of an interstate passenger, 
it has been held that a r^itilation of the inter¬ 
state connnerce commission limiting liability for 
baggage was properly excluded on the theory that 
the particular regulation in question did not apply 
to hand baggage.®® It has been held, however, 
that schedules duly filed with the interstate com¬ 
merce commission by a carrier, containing a pro¬ 
vision for Innitation of liabihty, are admissible on 
behalf of defendant in an action against a ter- 
miTial association for loss of baggage transported 
in interstate commerce which was dehvered to de¬ 


fendant by the carrier, where the loss occurred 
before the termination of the responsibility of the 
carrier as such and the question as to whether 
defendant acted as the agent of the carrier in re¬ 
spect of the baggage is in issue.^ 

c. Weight and Sufficiency 

General rules governing the weight and sufficiency 
of evidence apply in actions for loss of, injury to, or de¬ 
lay in delivery of, baggage. 

Rules as to the weight and sufficiency of evi¬ 
dence applicable in civil actions generally, apply 
in an action against a carrier for loss of, mjury 
to, or delay m the dehvery of, baggage.^ In gen- 


gg, Ga—Atlantic Coast Line B. Co 
v. Barksdale 124 SJES. 362, 32 Gia 
App. 643 

1. Mo-—Treadway v. Temrunal B. B. 
Ass’n of St. IjOUis, App., 84 S-W 
2d 143 

a, —Conlieim v. Chicago Great 

Western B. Co., 116 NW. 581, 104 
Mmn. 312, 124 Am.SB. 623, 17 Xi. 
RA.N.S.. 1091, 15 Ann-Cas. 389. 

10 C J p 1236 note 94. 

SeUvezy over to ooimectiiig' car¬ 
rier 

Wnere baggage has been checked 
over coxinectmg lines, in order to 
relieve the initial carrier from lia¬ 
bility for loss, its delivery to the 
next connecting line must he shown 
by such evidence as would he suffi¬ 
cient to charge such connectmg line 
if the suit had been against it.— 
See I>oherty v. Grand Trunk Western 
K Co.. 194 niApp. 354- 
10 GLJ. p 1226 note 47. 

(1) To authorize recovery for 
damage to sample scales bolted m 
steel banded trunk, on theory of 
rough handling—IHmes v. Eidwaxds, 
106 SJB. 747, 26 GaJlpp. 402. 

(2) To show negligence of earner, 
to absence of carrier's failure to 
show due care.—Blair v- Pennsylvan¬ 
ia Greyhound Lines, 267 N-W. 578, 
275 Mich. 636. 

<3) To show that interstate caa^ 
ner received baggage as common 
earner and not as warehouseman.— 
Gus Mayer Co v. Louisville & B. 
Co. 153 So. 249. 228 Ala. 290 

(4) To support finding of negli¬ 
gence of carrier. 

Ohio —Cleveland-Akron Bus Co. v. 
Bogota 159 NJBL 374. 25 Ohio App 
538. 

Tex—Hmes v. Bohey, CivA.pp., 225 
SW. 201 

10 CJ p 1236 note 94 [a] X7) 

(5) To support findmg that ear¬ 
ner's employees took charge of hand 
baggage.—Nashville, C. & St. L. Ry. 
V. North, 6 Tenn Civ A. 20- 

(6) To support judgment rendered] 


for plaintiff, on ^peal by him on 
ground that amount was insufficient. 
—McDamels v. Payn^ 92 So. 604, 
207 Ala. 346. 

(7) To support recovery by plam-| 
tiff in an action in conversion 
against a transfer company—Stine 
V. Hmes, 181 N.W. 321, 148 Mmn. 
132. 

(8) To support verdict for defend¬ 

ant—Games v. Southern Stages^ 181 
S EL 190. 51 GaApp. 631. i 

(9) To sustam finding that car¬ 
rier was guilty of gross negligence. 
—Perkins v. New York, N. H & H. 

B. Co, 122 NM 306, 232 Mass 336 

(10) To sustam finding that de¬ 
fendant earner failed to exercise 
due care with respect to baggage 
left with its agent.—Jonesboro, L. 

C. & B. R. Co V. Davenport, 201 
SW. 1114, 132 Ark. 596. 

(11) To sustain finding that de¬ 

fendant railroad company could, by 
the exercise of reasonable care, have 
prevented the destruction by fire of 
suit case and contents checked by 
traveler m defendant’s parcel room. 
—^Missouri Pac. B. Co. v. Puaua, 233 
S W. 926. 150 AtU. 145. I 

(12) To sustam finding that lost! 

band bag was never delivered to de¬ 
fendant earner.—^Baucum v. Hale, I 
124 So. 782, 11 XaApp. 687. | 

(13) To sustam findmg that mer- 
idiandise contaiued in plamtiCTs gnp 
was accepted as baggage, with no¬ 
tice of its character and use.— 
Ferns v- Mmueapolis & St. L. By. 
Co, 173 N.W 178, 143 Mititi, 90. 

(14) To sustain special findings 
by the jury —Stevens v. Harmon, 
201 P. 72, 109 Kan. 593. 

(15) To sustain or support verdict 

or Judgment for plain tiffi x 

Gsl —Atlantic Coast Lme B. Co. v. 

Barksdale, 124 SJBL 362, 32 Ga 

App 643—Hmes v. McWhirter, 106 

SB 4. 26 GaApp 208. 

Tex.—Texas & N. O B. Co. v. Levy, 

CivApp-, 199 S-W- 513. 

10 aJ. p 1236 note 94 [aj (1). 
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Bvidence ingg n-fWrfinf- 

<1) To show contract by auto 
stage company to transport passen¬ 
ger's trunk shipped by boat-—Yorke 
V. Pickwick Stages System, 298 P. 
831, 113 C^aLApp. 566. 

(2) To show delivery of trunk to 
defendant’s agent in action for loss 
of trunk against receiver of second 
or destmation earner—Schaff v- 
Gihson. Tex-CJivApp, 258 S W. 595. 

(3) To show gross negligence or 
willful misconduct of defendant so 
as to sustain judgment for plaintiff 
m action against carrier for negli¬ 
gence m carrying trunks checked as 
baggage by one other than owner.— 
Cfincago, B. L 3b P B. Co. v Bon¬ 
ner, 229 P. 266, 103 OkL 131. 

(4) To show that defendant car¬ 
rier's tariff contsiiTiiTig a limitation 
of liability was on file with various 
state regulatory bodies —W11 bams 
V Pickwick-Greyhoimd Lmes, 131 So, 
860. 15 La App. 344. 

(5) To show that ticket sold to 
passenger contained a stipulation for 
limitation of liability—Wilhams v. 
Pickwick-Greyhound Lmes, supra. 

(6) To show theft by defendant 
earner's servants of valuables left 
by plamtiff on table in defendant’s 
dining car.—Barden v. New York 
Cent. R. Co.. 168 N.Y.S. 742, 181 App. 
Div. 306. 

(7) To support judgment for 
plaintlfiL 

N. Y —SUverman v. New York Trans¬ 
fer Cto., 192 N.Y.S. 799 
OkL—Kansas City Southern B. Co. 

V. Tucker, 236 F. 35. 108 OkL 259 

(8) To support judgment for 
plamtiff where the question mvolved 
was at what pomt or by whom bag¬ 
gage checks were mixed.—Groo<im?»Ti 
V. Michigan (Jent. B. Gki, 191 NY.S- 
275. 

(9) To support verdict for plam¬ 
tiff based on alleged negligence of 
defendant earner m failing to pre¬ 
vent destruction of baggage by fire 
after arrival at destination.—Chesa- 
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eral, in order that a particular fact in issue may 
be regarded as established, it must be proved by 
a preponderance of evidence.® 

Loss of baggage may sufficiently be estabhshed 
by proof of delivery to the carrier and failure to 
deliver it at its destination, even without demand 
and refusal, if there is other evidence of loss;'* 
but mere proof of nondelivery without proof of 
demand and refusal, or other evidence of loss, is 
not sufficient to show a conversion.® 

The admission as to the value of lost baggage 
made by an iTninigrant to a steamship company 
on a prmted blank and signed only by mark wiD 
not as a matter of law be given more weight than 
the immigrant's positive statement as to the actual 
value given at the trial.® 

The issuance of a check for baggage and pos¬ 
session of it by the passenger is prima facie 
proof that the carrier has received the baggage, as 
shown above m subsection 897 a, and, while not 
conclusive on defendant carrier, such evidence is 
sufficient, in the absence of evidence to the con¬ 
trary, to show that the baggage was delivered 
to defendant and that it is liable for loss of the 
baggage.^ 

Rebuffing presumptions. An inference of negli¬ 
gence arising from a carrier’s failure to account 
for the loss of baggage which had been stored 
with it IS not overcome by evidence showing that 
the bmlding used for the storage was safe and 
secure, in charge of trusty agents and servants, 
and properly guarded by day and night.® The 
presumption of negl^ence arising from the de¬ 
railment of a train, by reason of which a pas¬ 
senger’s baggage was destroyed, is not rebutted by 
evidence that the deraihnent and wrecking of the 
train were caused by a slide of dirt and rocks.® 

Prima facie evidence that baggage was in good 
order when received by the earner may be over¬ 
come by proof showing that it was not in good 
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order when received, or by proof showing that it 
was in the same condition when received by the 
earner as when delivered to the passenger at des- 
tination.1® 

In general the presumption or prima facie proof 
that the carrier has received baggage, which is 
based on the possession of a baggage check or re¬ 
ceipt by another, considered above in subdivision a 
of this section, may be rebutted by the carriers 
proof, or want of delivery to the carrier may be 
shown by evidence adduced by plamtiff passen- 
ger,il but, under some circumstances, such pre¬ 
sumption or proof may be rebutted only by direct 
proof by the carrier that the baggage was never 
received by it.^® 

Offer to compromise not admission of liability. 
A mere offer by the carrier to compromise a claim 
against it is not conclusive evidence of its liability, 
nor is it entitled to any weight, unless the circum¬ 
stances are such as to make it tantamount to an ad¬ 
mission of liabihty.i® 

§ 898. Trial in General 

Questions as to what are questions of fact, as 
to instructions, and as to verdicts and hndmgs are 
considered below m §§ 899-901, 

§ 899. - Questions of Law and Fact 

Where the evidence as to a matter in issue is con¬ 
flicting or will reasonably support different inferences, 
the question is one of fact for the jury, or for the court 
as trier of the facts, to determine. Where, however, the 
evidence is insufficient or is undisputed, or is such that 
reasonable minds can reach but one conclusion, the ques¬ 
tion is one for the court to determine. 

As in other civil cases, where the evidence on 
a matter m issue is conflictmg, or is such that 
reasonable minds might come to different conclu¬ 
sions therefrom, the question is one of fact for 
determmation by the jury or by the court as trier 
of the facts on a trial without a jury.^^ On the 
other hand, where the evidence is insufficient or 


peaJiie & O. Ry, Co. v. McClmtock-| 
Field Co., 297 S.W. 1112, 221 Ky. 142. 

(10) To sustain finding that the 
value of lost basTgrag-e was equal to 
the amount awarded below—Rines 
V. Talbert, Tex.Civ.App, 229 S W, 
679. 

3. Mich.—Wallace v- Hetroit, etc., 
R Co., 142 NW. 55S, 176 Mich 
12S. Ann Cas.l915B 631. 

4. N.Y.—^McCormick v. Pennsylvan¬ 

ia Cent. R Co. 1 ME. 99. 99 N. 
T 65, 52 AmR. 6—Garvey v Cam¬ 
den. etc. R. Co., 1 Hilt. 280, 4 
Abb Pr. 171 j 

10 C-J. p 1237 note 95. I 


5. N.T.—Tolano v. National Steam 
Nav. Co,. 28 N.T Super. 318, 4 Abb. 
Pr.,N.S, 316. 35 How.Pr. 496. 

6L lU.—nFTaaea v. Anstro-Amencana 
Line, 173 HLApp. 35. 

7- Ala.—Ijouisville & N. R. Co. v 
Childers. 98 So. 319, 19 AlaApp 
492. 

10 aj. p 1200 note 14 Ca}. 

& Ga.—Rome R. Co. v. Wimberly, 
75 Ga. 316, 58 Ani.H. 468. 

10 C.J. p 1237 note 98. 

9. N-C —^Thomas v. Southern R. Co , 
42 SEL 964, 131 N.a 590. 
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10. IlL—St. Louis, etc-, R. Co. v. 
Hawkms. 39 HLApp. 406. 

11. IlL—Hoslnne V. Southern Pac. 
Co, 148 IlLApp 11, afiGUnued 90 N. 
E. 669. 243 HL 320. 

10 C J. p 1199 note 8 [al¬ 
ia S.C—Park v. Southern R. Co, 
58 S.E. 931, 78 S a 302. 

13. Ill.—Michigan Southern, etc., R- 
Co V. Meyres, 21 lU. 627. 

14. Ala.—Louisville & N. R. Co- v. 
Hickson, 73 So. 750, 15 AlaApp- 
423, certiorari denied 74 So. 1005, 
199 Ala. 699. 

lU—See Mitchell v. Prank Parmelee 
Co, 209 niApp. 428. 
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is undisputed, or such that reasonable minds can 
come to but one conclusion therefrom, in g'eneral 
the question becomes one of law for the court to 
determine, and may be disposed of by it without 
the aid of a jury, as, for example, by dismissal, 
nonsuit, peremptory instruction, affirmative charge, 
or by directing a verdict.^® Where the evidence 
is conflicting or doubtful, or will support different 
inferences, it is generally a question for the trier 
or triers of the facts as to whether the baggage 
was properly delivered to the earner;^® whether 
the carrier bad notice as to the contents of a trunk 
or box, so as to become liable for its loss after 
its acceptance for transportation, although it con¬ 


tained merchandise whether deception had been 
practiced as to ownership, contents, and status, of 
baggage;^* whether owner, or person in posses¬ 
sion, of baggage was, or intended to become, pas¬ 
senger;^® whether the baggage reached the station 
to which it was checked;®® whether there was a 
delivery of the baggage to the passenger wheth¬ 
er the earner dehvered the baggage to its agent 
to he deposited m its warehouse;®® whether under 
the circumstances the passenger called for his 
baggage within a reasonable time after its ar¬ 
rival;®® whether the passenger was guilty of con¬ 
tributory negligence;®*^ whether the passenger had 
notice of a condition hmiting liability printed on 


Minn.—Stine v. Hines, 181 N.W. 321, 
148 Minn 132. 

Mo—Shannon v. Hmes, 22G S.W. 

283. 205 Mo.App. 629. 

SC.—Davis V Atlantic Coast Xone 
R. Co. 88 S.H. 273, 104 SC. 63. 
2 ALlR 102. 

Tex.—Jester v liancaster. CivA.pp.. 
266 S.W- 1103. 

Vt-—Simpson v. Central Vermont 
Ry. Co.. 115 A. 299, 95 Vt. 388. 

10 C.J p 1237 note 3. 

TeTwi-njvl company 
In an action against terminal com¬ 
pany for loss of trunlc while acting 
as warehouseman, qxiestioii as to lia¬ 
bility of defendant was under the 
evidence, one of fact for the trial 
cxiurt in a case tried without a jury. 
—Bowles V. Payne, MoApp., 251 S. 

Vr. 101 . 

15u Okl—TTansas City Southern Ry. 
Co V- Tucker. 236 P. 35, 108 OkL 
259. 

10 C J. p 1237 notes 3. 4. 

I 

tFncontvadicted evidence 

In a xiassengei^s action for the loss 
of her trunk and contents, where her 
evidence showed that the journey | 
was an mtra-state on^ and defend¬ 
ant offered no evidence on that pomt, 
a verdict was properly directed for 
plaintiff, where such direction was 
otherwise proper, in view of the 
rule that the trial judge may direct 
a verdict where defendant offers no 
evidence and the e^dence of plain¬ 
tiff points all one way.—Herndon v 
Southern Ry. Co., Ill SB. 13. 118 
S.C 466. 

Vncontzadicted evidesnea as to value 

Ala—Louisville & R. Co. v. Chil¬ 

ders, 98 So. 319, 19 AlaApp. 492. 
Ky.—Hines v Denny, 227 SW. 567, 
190 Ky. 416. 

Votico of co«tr«+^ of trunk 

Where the facts are dear and un¬ 
disputed the fjourt may direct a ver¬ 
dict that defendant had notice that| 
a trunk contained samples—^Tnmhlel 
V. New York Cent., etc, R. Co, 56 
N.B 532, 162 N.T 84, 48 LOtA 115. 
affirming 57 NY.S. 437, 39 AppDiv 
403 


3tA9-n«i%iiie time for removal of haef- 
gage 

Where the facts are not m dis¬ 
pute, the question as to whether the 
passenger applied for his baggage 
withm a reasonable tune is for the 
court. 

Ala—LouisviUe & H R. Co. v | 
Heslle, 75 So. 885, 200 Ala. 137, 
81 So. 149. 16 Ala App, 657. I 
Minn—-White v. Chicago. M. & St i 
P. Ry. Co, 186 NW. 145. 151! 
Minn. 554. 

Mo—Saffa v. lUinois Cent. B. Co., 
279 S.W' 233, 218 MoApp 502 
10 CLJ. p 1238 note 8 Cal 
Due case 

Where the facts are not m dis¬ 
pute^ it is for the court, and not 
for the jury, to say whether the 
carrier used ordinary care after 
stormg baggage in its wardiouse.— 
K'aliTi V- Atlantic, etc., R. Co, 20 S 
B. 169, 115 ISF-C- 638 
Pxo'^'mnte cause of loss 

In an action by passenger who lost 
his baggage while riding m a dark 
and crowded car, the question as to| 
whether the darkness was a proxi-| 
mate cause of the theft was a ques¬ 
tion of law for the court.—Keith v 
Atlantic Coast Lane R. Co., 99 SJB 
812, 112 SC 297. 

16. S G.—Cone v. Southern R- Co, 
67 S.B. 779, 85 SXX. 524, 21 Ann 
Cas. 158. 

10 aJ. p 1238 note 5. 

17- H.Y.—Sloman v. Great Western 

R. Co., 67 MY. 208, reversing 6 
Hun 546 

Tex.—St. Louis, etc., R. Co. v Green. 

97 S.W, 531, 44 Tex.CivApp. 13. 

10 CLJ. p 1238 note 6. 

18. Bla.—-Atlantic Coast Line B. Co. 
V. Campen Bros. Co., 154 So. 131, 
114 Bla. 386. 

nL—See Mitdiell v. Brank Parmelee 
Co., 209 HLApp. 428 

19. Fla.—Atlantic Coast Lme R 
Co. V- Campen Bros. Co., 154 So. 
131, 114 Fla. 386 

N.Y.—RothTiriaTi V. Hedges, 205 N.T 

S. 418. 123 Misc. 523. 
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90. Ala.—Louisville & N R. Co v 
Hestle, 75 So 885, 200 Ala 137. 

9L Ga—Georgia R. & RanlriTig Co. 
V. Thompson, 12 S.B 640. 86 Ga. 
327 

N-Y.—Matteson v New York Cent, 
etc., R. Co., 76 NY 381. 

92. Ga-—Georgia R. & Bjmlring Co. 
v. Thompson, 12 SB 640, 86 Ga. 
327. 

23. Ala.—Louisville & N R. Co v- 
Hestle, 75 So. 885, 200 Ala. 137 

Ky.—Chesapeake & O. Ry Co v. Mc- 
Clintock-Field Co. 297 SW. 1112, 
221 Ky 142 

Muin—White V Chicago, M. & St. 
P. Ry. Co. 186 N-W 145, 151 Minn. 
554. 

Mo.—Saffa v Hlinois Cent. R. Co, 
279 SW. 223, 218 MoApp. 502 
10 C.J. p 1238 note 8. . 

24, N.Y —Barden v. New York 
Cent. R- Co, 168 N.YS. 742, 181 
App.Div. 306 

Jewelry re*''«-n«»d in passenger’s pos- 
session 

Cl> On a motion to set aside dis¬ 
missal of complaint on the pleading^ 
and the opening of plaintiff's coun¬ 
sel m an action for the loss of 
jewelry which plainliff passenger 
had momentarily left on a table m 
defendant carrier’s dming car, m 
which the court regarded the car¬ 
rier as an insurer because of its re¬ 
fusal to take custody of the jewelry 
for transportation as baggage, the 
view was taken that it could not he 
held, as a matter of law. that the 
loss was due to plaintiff’s own act 
so as to relieve the carrier of lia¬ 
bility, at least in the absence of the 
development of detailed facts by 
the til king of evidence—Borden v 
New York Cent. R. Co.. 162 NY.S 
1099, 98 Misc. 574 

(2) On an appeal subsequently 
taken in the same case from a judg¬ 
ment for plaintiff based on a ver¬ 
dict. the view was taken that the 
contributory negligence of plamtiff 
was a complete defense, if not as a 
matter of law, at least as shown by 
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his ticket,^^ on a check or receipt given to 
him,26 or posted by the carrier in its baggage 
room;27 whether the passenger had made a dec¬ 
laration of value or was limited to the maximum 
spedhed in the tariff rule;®* whether the carrier 
had complied with a statute requiring filing and 
posting of schedules containing limitation of lia¬ 
bility;®® whether the loss or mjury was caused 


by an act of God,*® whether a certain occurrence 
was an act of God;®^ whether carrier’s negligence 
concurred with act of Grod in causmg loss or in¬ 
jury;*® whether the earner exercised due care 
or was guilty of negligence ;** whether the car¬ 
rier exercised ordinary care, as warehouseman, in 
stonng and caring for the baggage;*^ whether 
there was willfulness on the part of the carrier's 


the great weight of the evidence — 
Barden v. New York Cent. R. Oo, 
168 N.Ya 742. 181 AppDlv. 306. 

2Sb Mass.—Brown v- Eastern R. Co., 
11 Cash. 97 

26L Cal—Merrill v. Pacific Transfer 
Co., 63 P. 915, 131 CaL 582. 

10 C,J p 1238 note 10. 
company 

(1) The question whether the par¬ 
ty receiving a receipt from a trans¬ 
fer company containing a provision 
for limitation of liability, accepted 
It with notice of its contents, or 
with notice that it contained the 
terms of a special contract, so as to 
require him to acquaint himself with 
its contents, is one of evidence to be 
determined by the jury —^Lawes v 
New Orleans Transfer Co., 123 So 
144, 11 IjaA.pp. 170, quotmg Corpus 
jrazia text—^10 CJ p 142 note 82. 

<2) In an action for loss of bag¬ 
gage. where it appeared that defend¬ 
ant transfer company received plain- 
tifirs trunk and delivered a claim 
ched^ limiting liability to one hun¬ 
dred dollars, under the evidence it 
was a question for the Jury whether 
or not plaintiff in acceptmg the 
claim check had actual or construc¬ 
tive knowledge of the liability print¬ 
ed thereon.—Stine v. Hines, 181 N 
W. 321, 148 Minn. 132. 

with transfer and. storage 
coiiupaxiy 

Bailor of trank with transfer and 
storage company was not as a mat¬ 
ter of law bound by the unknown 
terms in fine print on a small paste¬ 
board check reasonably understood 
by her to be a mere voudier or token 
for identification of the trunk, and 
accepted as such by her without ob¬ 
jection.—TTiimilton V- Baggage & Om¬ 
nibus Transfer Co., 192 P. 1058, 97 
Or. 620. 

27. NY.—Wiiliama V. New Jersey 
Cent. R. Co., 88 N.Y.S. 434, 93 App. 
Biv 582, affirmed 76 NJB. 1116, 
183 NY- 518- 

291 Wash—Bostwick v- Washington 
Motor Coach Co., 77 P2d 790. 

29;. Vt.—Simpson v. Central Ver¬ 
mont Ry Co, 115 A. 299, 95 Vt 
388. 

State statute 

Notwithstanding the presumption 
that there has been due compliance 
by defendant carrier with statutory 
requirements as to filing and posting I 


of schedules, on'provisions of which 
the carrier relies to relieve itself of 
liability, the question as to whether 
there has been due compliance is for 
the jury unless the proof and in¬ 
ferences are all m favor of defend¬ 
ant.—Simpson V Central Vermont 
Ry. Co, 115 A. 299, 95 Vt. 388. 

30. Mo.—^Ford v. Wabash Ry. Co, 
300 S.W. 769, 318 Mo. 723, revers¬ 
ing, App. 266 S.W. 1032. 
ITacontradicted evidence 

Even though the evidence of de¬ 
fendant transfer company to show 
that injury to baggage while m its 
possession was caused by an act of 
Gtod was not contradicted, plaintiff 
was entitled to have the jury pass on 
the weight, credibility, and suffi¬ 
ciency of defendant’s evidence.—Ford 
v Wabash Ry. Co., 300 S W. 769. 318 
Mo 723, reversing, App., 266 S W. 
1032. 

301. Ky—Chesapeake & O. Ry. Co. v 
MeCliutock-Eield Co.. 297 S W 
1112, 221 Ky. 142. 

Windstorm 

Whether windstorm can«5ing 
spreading of fire was so extraordi¬ 
nary as to amount to act of God was, 
under evidence, for jury.—Chesa¬ 
peake & O. Ry. Co. V. Mcdintock- 
Field Co., 297 S W 1112, 221 Ky. 142 

32. Mo.—^Ford v- Wabash Ry. Co, 
300 SW. 769. 318 Mo 723, revers¬ 
ing, App., 266 SW. 1032 

Protectio]i. of baggage tram uiapie- 
co^e»»t«fl flood 

Whether or not a transfer company 
had taken due steps to protect bag¬ 
gage from injury from an unprece¬ 
dented flood caused by an nnusually 
heavy rainfall was a question of fact 
for the jury.—Ford v Wabash Ry. 
Co, 300 S.W. 769, 318 Mo. 723. re¬ 
versing. App., 266 SW 1032. 

33. Mo,—Ford v. Wabash Ry Co., 
supra—Shannon v. Hines, 226 S.W. 
283, 205 MoAlPP. 629 

10 C J p 1234 note 66 
Baggage lost in dark and crowded 
car 

In an action by a passenger who 
lost his baggage while ridmg in a 
dark and crowded car, the question 
as to whether the earner exercised 
due care in putting him into such 
car was for the jury.—Keith v. At¬ 
lantic Coast Line R. Co., 99 S E. 812, 
112 SC 297. 

-H-'iniiiing of case marked “'fragile” 
Where defendant earner claimed 
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the benefit of a provision of its 
tariff that cases marked “fragile” or 
m any other manner indicating that 
the contents are of a fragile nature 
and lik^y to be damaged by “ordi¬ 
nary handling” will not be accepted 
except at owner's risk, and the phrase 
“ordmai^r handling” was construed to 
mean nothing more than the ordinary 
wear and tear necessarily mcidental 
to transportation where reasonable 
care is used by the earner, questions 
as to whether injury to harp m 
case marked “fragile” was caused 
by the way case was handled and as 
to whether handling was in ordinary 
way were for jury.—Perkins v. New 
York. N H: & H. R. Co., 122 N-E. 306, 
232 Mass. 336 

Negligence as pro'^mote cause 

Negligence of porter and railroad 
as proximate cause of loss where 
passenger's suitcase cMiuld not be 
found was question for jury.—Girdeu 
V Thompson. 136 A- 407, 5 N.J.Misc. 
272 affirmed 138 A. 920, 104 N.JLaw 
169. 

Undispated eviOeiiice 

Although evidence that plaintiffs 
baggage, which he had left at the 
station preparatory to checking, was 
injured hy water when the carrier's 
water tower fell and flooded the plat¬ 
form, and that the tower had been m 
a defective condition and leaning m 
the direction of the platform for some 
time, was undisputed, the determina¬ 
tion of the earner's negligence un¬ 
der the facts was for the Jury, not 
for the court, so that a directed ver¬ 
dict for plaintiff was reversible er¬ 
ror.—Reis V. Minneapolis & St. L. 
Ry. Co, 179 N.W. 83, 189 Iowa 988. 

34. Mich.—Fraam v. Grand Rapids, 

etc., R. Co., 126 N.W. 851, 161 Mich. 

556. 29 T, B A ,N S.. 834. 21 AnmCas. 

96. 

10 C J. p 1238 note 12. 

Giatnitous bailee , 

Proof of delivery to carrier and of 
its failure to driver baggage, which, 
without the cameras fault, did not 
accompany the passenger, is evidence 
of negligence sufficient to carry case 
to jury, although earner was mere¬ 
ly a gratuitous bailee thereof; but 
the jury should be instructed that 
earner is not liable unless it failed 
to exercise the care of a person of 
ordinary prudence.—Midgett v. Elast- 
em Carolina Transp. Co., 104 S.E1 32, 
180 N.a 71. 
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servants in not properly caring for baggage, as 
affecting award of punitive daTnajres;^® or whether 
there was an actual conversion of the baggage by 
the carrier,^® 

The right of the carrier to limit its liability is 
for the court*^ 

What constitutes baggage. The question as to 
what a passenger is entitled to carry with him as 
baggage depends on a variety of circumstances, as 
shown supra §§ 855-361, and the question as to 
whether any particular article, or property, may 
properly be deemed baggage, in view of the nature 
of the journey and the circumstances and condi¬ 
tion of the passenger, is generally for the jury, 
under proper instructions from the court, or for 
the court as trier of the facts on a trial without 
a jury.®* The question, however, becomes one of 
law for the court, where the facts are not dis¬ 
puted, or are sudi that reasonable minds can 
come to but one conclusion therefrom and in 
some cases the court may say, as a matter of law, 
that certain articles cannot be classed as bag¬ 
gage.^® Whether certain jewelry exceeds m value 
that usually earned by passengers of the same sta¬ 
tion and character as plamtiff, and therefore is 
not properly baggage, is ordinarily a question for 
the jury.^l Whether a particular sum of money 
is, under the circumstaiices, reasonably necessary 


§ 901 

for a passenger to cany is gener 2 Llly a question 
for the jury -^2 

The reasonableness of a regulation of a carrier 
as to the checking or carriage of baggage,^® or 
of a regulation or stipulation limiting liability,'*^ 
IS a question of fact for the determination of the 
jury, under proper instructions from the courts*® 
but if the facts are undisputed, the question is a 
proper one for the court to determme.^® 

§ 900. - Instructions 

The rules governing instructions in civil actions 
generally apply in actions for injury to, or loss of, bag¬ 
gage. 

As in other civil actions, the instructions, in an 
action for the delay of, injury to, or loss of, bag¬ 
gage, must fully and (dearly state the law ap¬ 
plicable to the facts of the case,^^ defining the 
various terms and expressions used.*^ The in- 
strucdions must be applicable to the issues raised by 
the pleadings and the evidence,^® must not ignore 
material issues,50 and must not invade the provmce 
of the jury by charging on the facts, or on the 
weight of evidence, where such a cdiarge is not per¬ 
missible in civil actions generally.®^ 

§ 901. Verdied: and Findings 

A specnaj issue submitted for a finding should not 


3a. S-C.—Payne v- Atlantic Grey- 
bound Bus Ifines. 188 SJB 426, 182 

sa 

3GL Tex.—Jester v- Lancaster, Civ. 
App., 266 SW. 1103. 

37. Tex.—Houston, etc., R. Co. v. 
Seal^ 67 SW. 437, 28 TexCivA.pp. 
364. 

33. NT.—^Twersky v. Pennsylvaiua| 
B. Co.. 273 N.T.S. 328. 152 Misc I 
300. j 

Ohio.—(Beveland-Akron Bus Co v 
BogofE, 159 NJE 374. 25 Ohio App 
538. 

10 CLJ. p 1238 note 14. j 

Kiacied question of law and fact I 
Or.—Hannilton v. Basgase & Omiu-I 
bus Transfer Co., 192 P. 1058, 97 
Or. 620. I 

Tex.—Schaff v. Gibson. CivApp., 258 
S.W- 595. 

10 C.J p 1238 note 14 [aj 
Quantity and value 

The question as to whether a given 
article of property both as to quan¬ 
tity and as to value is baggage is 
necessarily one of mixed law and 
fact, to be determined by the tner 
or triers of the facts under proper 
instruction, subject to the power of 
the court to correct abuse.—Hamil¬ 
ton V Baggage & Omnibus Transfer 
Co, 192 P. 1058. 97 Or 620. 


3^ Mass.—Connolly v. Warren, 106 
146, 8 AmB. 300. 

S C.—Vlasservitch v- Augusta, etc., 
R. Co, 67 SB. 306, 85 SC. 291. 

10 CJ. p 1238 note IS 
40 l Tex.—Jones v. Priester, 1 Tex. 
A.Giv.Cas. § 613. 

41- JICo.—Hoemer v St. Louis, etc.. 

R. Go, 130 SW. 62, 149 MoApp 
170. 

Tex.—Bonner v. Blum, Civ App.. 25 

S. W 60. 

10 C J. p 1239 note 17 

42. N" T —Bairfax v. New York 
Cent, etc, R. Co., 73 N.T. 167, 29 
Am.R 119. 

10 CJ p 1239 note 18. 

43. Wis.—(Soldberg v. Abnapee, etc., 
R Co. 80 N.W. 920, 105 Wis 1, 76 
Am.SR. 899. 47 L.R.A. 221. 

10 C J. p 1239 note 19. 

4A. N.T.—Gardiner v. New York 
Cent., etc., H C!o, 94 NJS. 876, 201 
NY. 387, 34 LRA..N.S.. 826. Ann. 
Cas.l912B 281, affimning 123 NTS. 
865, 139 APP.IHV. 17, and answering 
certified question 125 NTS. 1121. 
mem 140 AppXhv. 907 mem. 

10 C J. p 1207 note 83 
45. Pa.—Pittsburgh, C. & St. L. R. 
Co. V Lyon. 16 A 607. 123 Pa. 140. 
10 AmSR. 517. 2 L.RA 489. 

10 C^J. p 1239 notes 19, 20. 
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43. Pa—Pittsburgh, C & St, L. R. 
Co. V. Lyon, supra. 

47- Ala.—Louisville & N. R. Co. v. 
Dickson, 73 So. 750, 15 Ala App. 
423, certiorari denied 74 So. 1005, 
199 Ala. 699. 

Ga—Hmes v. McWhirter, 106 SJEL 4, 
26 (SaApp 208 

Mass—Perkins v New York, N. H & 
H. R Co., 122 NB. 306, 232 Mass. 
336. 

Tex.—Burnett v Riter, CivApp, 276 
SW. 347. 

10 C J p 1239 note 24. 

4®. NC—Williams V. Southern R. 

Co. 71 SB 346, 155 N.C. 260. 

10 C J. p 1239 note 25. 

49- SC—Cone v. Southern R. Co., 
67 S.B. 779, 85 S.a 524. 21 AnmCas. 
158. 

10 C J. p 1239 note 26. 

5® N.T —Springer v Westcott, 59 
NE. 693, 166 N.T. 117 
Tex.—^Texas, etc. R. C!o v Momson 
Baust Co., 48 S-W 1103, 20 Tex.Chv. 
App 144. 

10 C.J p 142 note 80 [bj. 

51. SC—Harzburg v Southern R. 

Co.. 44 S.E. 75, 65 S a 539 
^ 10 C J p 1239 note 28. 
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restrict the issues presented by the evidence, and the 
evidence must support the verdict. 

As in civil actions generally, a special issue sub¬ 
mitted to the jury for a finding should not restrict 
or narrow the issues presented by the evidence.®- 
The verdict must be supported by the evidence.®^ 

A finding that a railroad company is liable for 
the loss of articles from a trunk and for injuries 
to the trunk has been regarded as a finding of law 
and not a finding of fact, where the undisputed evi¬ 
dence shows that the trunk was delivered to the 
railroad company in good order and was redeliver¬ 
ed m damaged condition, without any explanation 
as to how the damage occurrecL®^ 

§ 902. Damages for Delay 

The measure of damages for delay In the delivery 
of baggage, due to the negligence of the carrier, is the 
value of the use of the property during the period of 
delay, together with certain incidental expenses neces¬ 
sarily incurred in connection with the delay. 

For delay in the delivery of baggage due to the 
neghgence of a carrier, according to the rule stated 
in Corpus Juris and quoted with approval, the 
passenger is entitled to recover the value of the 
use of the property during the time of such de¬ 
lay, and such incidental expenses and damages as 
were in the contemplation of the parties when 
the contract was made, including in some cases 
expenses incurred in reasonable elforts to trace the 
baggage-5® Under some circumstances, the meas¬ 
ure of the value of the use of dothing which is 
part of the baggage is the difference between the 
cost of clothing purchased and the value at the 


time of delivery of the baggage ®® It has been 
held, however, that the value of articles of cloth¬ 
ing purchased by the passenger is not an element 
of damages where such articles can be used on 
other occasions and he received value for the 
money paid for such articles.®^ 

Where the carrier accepts baggage with notice 
that the passenger requires it at a certain place 
at a certain time for a special purpose, the measure 
of damages is the mjury to the special busmess 
attributable to the delay, including the expense 
and the loss of time incurred m a search for the 
delayed baggage ;®* but this does not include specu¬ 
lative profits arising on the mere hope of particu¬ 
lar future transactions.®® In case of delay m 
transporting or delivering a traveling salesman's 
samples, he is entitled to recover compensation for 
time lost and for actual reasonable expenses dur¬ 
ing the delay.®® Loss of profits or other speaal 
damages arising from a failure to deliver baggage 
in time cannot, however, be recovered unless the 
carrier had notice, at the time of receiving the 
baggage, of the special circumstances which would 
render sudi damages probable in the event of de- 
lay.®i 

While the view has been taken that, where the 
articles transported as baggage have depreciated 
in value during the delay, the difference in value 
may be allowed as damages,®® such rule does not 
apply where there was no intention to sell the ar¬ 
ticles thus carried,®® or where plaintiff seeks to 
recover for damages consequential to the delay 
of his journey through defendant carrier's de- 


52. Tex.—Bnmett v- Riter, Civ.App, 
276 SW, 347. 

53. Colo.—Denver, etc., R. Co. v. 
Jolmson, 114 P 650, 50 Colo. 187, 
Ann Cas.l912C 627. 

10 C.J p 1239 note 31. 

G4. S G.—Davis v. Jones Transfer 
Company, 103 SR 520, 114 S,C. 
162. 

55. CaL—Klein v. Southern Faci Co, 
218 P. 447, 448. 63 Oal-App. 185, 
quotingr Corpus Juris text 
Minn —Conheim v. ChicasTO Great I 
Western R. Co, 116 NW. 581 104 
Mipn. 312, 124 Am.S R. 623, 17 D. 
RA,N.S. 1091, 15 AnnCas. 3S9. 
N.Y—Bridge v. New York Cent. & 
H. R. R. Co., 150 NY-S 146, 88 
Misc. 35. 

10 C.J. p 1227 notes 56. 57. 

5GL N.Y.—^Bridge v. New York Cent, 
etc, R. Co., 150 N Y.S. 146. SS Misc. 
35. 

57- Ark.—St Dorns. L M. & S R 
Co- V. Campbell, 158 SW. 120. 108 
Ark. 432. 

sa. CaL—^Klein v. Southern Pac. Co., 


218 P. 447, 448, 63 Cal-App. 185, 
Quoting Corpus Juris text 

50- S.C—Strange v. Atlantic Coast 
Dine R. Co.. 57 SE. 724, 77 S a 
182. 

60- Ala.—St Douis, etc., R. Co. v- 
Dilly. 55 So. 937. 

Ky.—Carnahan v. Chesapeake, etc., 
R- Co., 141 SW. 49, 145 Ky. 676. 

10 C J- p 1227 note 61. 

Xa Oklalioina 

(1) The measure of damages for a 
carrier's delay in forwarding the 
sample trunks of a traveling sales¬ 
man IS the value of the use of the 
property during the delay, together 
with loss of time occasioned thereby, 
where the earner's agent received 
the trunks with knowledge of the 
contents and intended use. The 
damag^es recoverahle m such case m- 
dude loss of tune and inability to 
make sales, directly occasioned by 
the earner's breach of duty-—Ejan- 
sas City, etc., R. Co. v. Pugatt, 150 
P 669, 47 OkL 737. 

I (2> As otherwise stated, where a 
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earner accepts and checks as bag¬ 
gage sample trunks of a travelmg 
salesman with knowledge of their 
character, loss of tune and inability 
to make sales because of delay m 
receiving trunks containing samples, 
and necessary and reasonable travel¬ 
mg expenses meurred m looking for 
the trunks or procuring other sam¬ 
ples, will be regarded as within the 
contemplation of the carrier, so as to 
entitle such salesma^n to recover 
dvsmag^es therefor, in case of such 
delay.—St Douis-San Prancisco Ry. 
Co. V. Freeman, 198 P- 298, 82 Okl. 
6, 25 ADR 72. 

el- sc —^Milhous V- Atlantic Coast 
Dme R. Co. 55 S.B. 764, 75 SC. 
351. 

10 C J. p 1227 note 62. 

G2i N.Y —Katz v. Cleveland, etc, R. 

Co. 91 N.YS. 720, 46 Misc. 259 
10 C J. p 1227 note €5. 

G3L Tex.—St. Douis, etc., R Co. v. 
Hmdsman, 1 Tex.A.Civ Cas. § 204. 
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fault, and not for any supposed loss or damage 
caused by the delay as affecting the properly in¬ 
volved or its marketable value.®^ A statute au¬ 
thorizing the recovery of damages due to deten¬ 
tion of baggage refers to damage to the baggage 
on that account and not to detention of the pas¬ 
senger on account of delay of his baggage,®^ 

Where the carrier accepts a trunk which con¬ 
tains articles which are not baggage, under the 
behef that the property offered is baggage, there 
cannot be a recovery of special damages for de¬ 
lay in transit.®® 

Mental suffering and inconvenience. In accord¬ 
ance with the rule generally recognized that men¬ 
tal pam and suffering will not alone constitute a 
sufficient basis for the recovery of substantial dam¬ 
ages, stated m CJ-S. title Damages § 64, also 17 C. 
J. page 831 note 54, mental suffering or worry due 
to the delay in delivering baggage to the passenger 
is not an element of the damages recoverable.®7 
Furthermore mere inconvenience due to such delay 
is not an element of damages,®* especially not in¬ 
convenience which the passenger has the means of 
overcoming.®® 

Nominal damages may be recovered for an un¬ 
reasonable delay, in the absence of proof of spe¬ 
cial damages.^® 

Exemplary damages may be recovered for a will¬ 
ful or wanton delay m transporting and deliver¬ 


ing baggage,^^ or where the negligence causing 
the delay is so g:ross and reckless as to assume 
the nature of wantonness and willfulness.^^ 
Where, however, the earner makes an earnest ef¬ 
fort to trace and deliver the delayed baggage, an 
mference of willful misconduct is not warranted, 
and exemplary damages cannot be recovered for 

the delay 

§ 903. Damages for Loss or Injury 

In the case of loss of baggage, the measure of dam¬ 
ages IS in general the actual value of the articles to the 
owner at the time of the loss. In the case of injury 
to baggage, the measure of damage is in general the dif¬ 
ference between the actual value of the articles injured 
Just prior to the injury and their actual value Just after 
the injury 

As a general rule the measure of damages for the 
loss of baggage is the actual value to the owner of 
the articles constituting the baggage at the time of 
the loss,^^ taking into consideration the cost of the 
artides, the extent of their use, and their condition 
at the time of the loss,^® together with interest from 
the date of the loss,^® although, where a valid limi¬ 
tation of hability to a specihed amount is applicable 
under the rules stated above in § 875, it has been 
held that neither interest nor damages for delay may 
be recovered.^^ The full value of the baggage is re¬ 
coverable in case of loss or failure to dehver, up to 
the amount fixed as the maximum amount of recov¬ 
ery in a valid agreement or regulation.'^* If the ar¬ 
ticles lost have a market value, that is the correct 


64. Tex.—International, etc., R. Co 
V Phillips, 63 Tex. 590. 

65. Iowa.—Anderson v. Toledo, etc.. 
R Co, 32 Iowa 86 

66 L Cal.—Klein v. Southern Pac. Co, 
218 P 447, 63 CaUlpp. 185 

Axfeixaes not Itaega/ge rules of 

interstate commerce GonnnTnic:si 0 ]|. 
Cal.—IQem v. Southern Pax:. Co, 218 
P. 447. 63 CalJiLpp 185 

67- Miss.—Mobile & O R. Co. v. 

KlaTinacan, 105 So. 749, 141 Miss. 7 | 
10 C J. p 1228 note 68 . I 

Interstate transportation. 

In view of the rule applied In the 
federal courts that there can be no 
recovery for mere '^mental worry"! 
not connected with physical injury, 
there can he no recovery for mental 
worry for delay m the delivery of 
ha^ga^^e transported m interstate 
commerce —^Mobile & O R. Co. v. 
Blannagan, 105 So. 749, 141 Miss. 7. 

68 . Ark—St. Liouis. etc.. R Go v. 
Campbell, 158 SW. 120, 108 Ark. 
432 

10 C.J p 1228 note 68 . 

66 - Tex—Mexican Cent- R. Go. v. 

X>e Rosear, Civ.App, 109 SW. 949 
10 C J p 1228 note 69. 


76. Ga.—Ford v Atlantic Coast Line 
R. Co, 8 SK. 1072, 8 Ga.App 295. 

71- S C-—^Davis v. Atlantic Coast 
lane R. Co, 88 SE!. 273. 106 S.C 
63. 2 A.L.R. 102 

10 C J p 1228 note 71. 

75fc. SC—Webh V. Atlantic Coast 
Lme R Co. 56 S.£ 954, 76 S.C 
193, 9 LRA,NS, 1218, 11 Ann. 
Cas 834 

10 aj p 1228 note 72. 

73. S C.—Blax:k v. Atlantic Coast 
Lme R. Co, 64 S.EL 418, 82 SC. 478 

74. XJ.S.—Wood V. Cunard SS Co, 
NY, 192 P. 293, 112 GLOA. 551, 41 
I,R.A.,N-S, 371. 

10 C J p 1228 note 74. 

75- Tex.—Missouri, etc., R. Co v 
JSjrkpatTK^ CivApp. 165 SW 500 
—Missouri, etc., R Co v. Hailey, 
CivApp. 156 S.W. 1119. 

10 C J. p 1228 note 75 

76. Fla-—Brock v. Gale, 14 Fla. 523, 
14 Am.R. 356 

10 C.J. p 1228 note 76. 

77- Ga.—Myers v. Atlantic Grey¬ 
hound Limes, 184 SJEL 414, 52 Ga. 
App 698. 

78- Neb.—Sutton v. Payne, 196 NW. 
710, 111 Neh 455. 

1737 


^BsLggsLge of members of -family u one 
trunk 

In the case of the loss of ba^^gagre 
transported in mterstate commerce 
which was subject to a provision for 
limitation contamed in a lanft pub¬ 
lished in accordance with federal 
statutes regulating: mterstate com¬ 
merce, an award of two hundred fif¬ 
ty dollars was upheld where the 
ba&gage belonged to a married man, 
his wif^ and their small child, the 
baggage was all transported m one 
trunk, and the limitation in the ap¬ 
plicable tariff was construed to per¬ 
mit an award of one hundred dollars 
each for the baggage of the husband 
and wife and fifty dollars for tiigi- of 
the child. 

Tex.—Payne v. Norman, CivJ^pp., 

249 S.W. 882- 

ConversioiL 

A carrier deUvering the baggage 
of an mtra-state passenger to the 
wrong person was liable to the right¬ 
ful owner under Rev-St 1919 § 10449, 
for its full value.—Boone v. Missouri 
Pax:. R. Co. Mo.App., 263 S.W. 495, 
certiorari granted Missouri Pac R. 
Co V. Boone, 45 SCt. 196, 266 TJS. 
600, 69 IjHd. 461, affirmed 46 SLCt. 
341, 270 ITS. 466. 70 LFd. 688 . 
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measure of damages but as a passenger^s baggage 

usually consists of dotbing, and the like, which 
have no proper market value, the value of such 
articles is generally not merely what they might 
have been sold for in money at public or private 
sale, but their pecuniary value to their owner, 
not iucluding any sentimental value ^0 This value 
is to be measured at the place of destination,*^ 
or at the place of delivery to the earner, unless 
it appears that there is a difference in the value 
at that place and at the place of destination-*^ 

The measure of damages for injury to ba^age 
is the diflEerence in the actual value of the same 
just prior to the injury and the actual value diere- 
of just subsequent thereto,** and not the difference 
in the market value of similar articles at such 
time at the nearest place where such market ob- 
t3ins.84 The proper method of arriving at its 
value at the time of injury is to take into con¬ 
sideration the cost of the articles constituting the 
baggage, the extent of their use, and their con¬ 
dition at the time of the injury.** Interest from 
the date of suit may be awarded.*® 

Some statutes limiting the carrier's liability for 
baggage do not prevent recovery of a larger amount 
where the liabiHty is that of warehouseTnaTi-*^ 

Effect of subsequent tender of baggage. In an 
action for loss of baggage which is subsequently 


tendered by the carrier, the measure of damages is 
any loss and expense occasioned by the delay, to¬ 
gether with the value of the baggage at the time 
and place it should have been delivered, taking 
therefrom the value according to its condition at 
the time and place of actual delivery or tender.** 
Where part of the lost baggage is restored to the 
owner, although some of it may be damaged, yet 
if the tender is made within a reasonable time the 
owner must receive it, and he is then limited, in 
his right to recover, to the value of the part not 
returned and to the extent of the injury done to 
that returned.** However, a passenger cannot be 
compelled to accept a tender a year after the loss 
of the baggage.*® 

Special damages. Unless the carrier was in¬ 
formed of the special circumstances, or such cir¬ 
cumstances might reasonably be supposed to have 
entered into the contemplation of the parties, spe¬ 
cial damages for the loss of, or injury to, bag¬ 
gage cannot be recovered,*^ su<di as the extra ex¬ 
pense incurred on account of sudh loss,** the ex¬ 
pense of searching for the lost baggage,** and 
attorney's fees in bringing the action.*^ Losses 
and expenses, m addition to the value of lost bag¬ 
gage may, however, be recovered if they may be 
regarded as within the contemplation of the par¬ 
ties,®* and, as to such additional losses and ex¬ 
penses, the carrier is not relieved of liability by 


TarHal Mss 

In the case of a partial loss of 
haggagre, checbied on the lower of two 
alternative rates based on values, the 
agreed valuation does not fix an ar¬ 
bitrary limit of recovery, but a ra^ 
tio, the proportion being the amount 
which the real value of the lost arti¬ 
cles bears to the actual value of the 
entire baggage checked—^Robidoux v. 
Chicago & N. W. JL Co., 204 N.W 
870. 113 Neb. 682, 41 AT..R 446- 

79;. Neb.—Gibbons v. CHucago, etc., 
R Co., 154 N.W 226. 98 Neb. 696. 
10 C J. p 1228 note 77. 

aOL NT.—^Twersky v. Pennsylvania 
R. Co, 273 NT.S. 328, 152 Misc. 
300 

10 C J. p 1228 note 78. 

ScrolL and inann'~eript 
N Y.—Twersky v Pennsylvania R. 
Co., 273 N.T.S 328, 152 Misa 300. 

81. Ala.—Louisvine & N. R. Co, v. 
Dickson, 73 So. 750. 15 AlaApp. 
433. certiorari denied 74 So 1005. 
199 Ala. 699 

S.C—^Turner v. Southern R. Co.. 54 
SEL 825. 75 SC. 58, 7 L.RA.N.S.. 
188. 

10 C J. p 1228 note 79. 

89L Kan.—^The Steam-Boat Majors 
v. Mason, 5 Kan. 670. ' 


83. Tex.—^Missouri, etc., R. Co. v. 

H adey, CivApp., 156 S.W. 1119. 
Knsic^ instr"'—**^4 

Where a violm was broken, the 
measure of dA.msig^es embraced the 
expense of restoring the property to 
soundness, compensation for its loss 
during the period of disability, and 
the difference between its value be¬ 
fore injury and after being repaired. 
—Schalscha v. Third Ave. 3SL Co., 43 
N.YS. 251. 19 Misc. 141. 

Okl.—St. Iiouis, etc., R. Co. v. 
Dickerson, 118 P. 140, 29 Okl. 386. 
10 C.J. p 1229 note 83. 

as. Tex.—Missouri, etc., R. Co. v, 
Hailey, CivApp., 156 SW. 1119. 

88. Mo.—Ford v. Wabash Ry. Co., 
300 S.W. 769, 318 Mo. 723, revers¬ 
ing, App.. 266 S.W. 1032. 

87. U.S.—Wiegand v. New Jersey 
Cent. R Co.. CC., 75 P. 370, af¬ 
firmed 79 F. 991, 25 aCJL 681. 

88. SC—Wall V. Atlantic Coast 
Line R. Co, 51 SJBL 95, 71 S.a 337. 

10 C.J. p 1229 note 85. 

88. Tex.—Gulf, etc., R. V. Jackson, 
15 S-W. 128, 4 Tex.A-Civ-Cas- S 47 
10 C J p 1229 note 86. 

90l Wyo—Lake Shore, etc., R. Co 
V. Warren, 6 P. 724^ 3 Wyo. 134. 
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91- Fla.—Brock v. Gale, 14 Fla 623, 
14 Am R 356. 

10 C.J. p 1229 note 88. 

92. Cal—Memll v. Pacific Transfer 
Co, 63 P. 915, 131 Cal. 582 
Miss.—New Orleans, eta, R. Co v. 

Moore. 40 Miss. 39. 

10 C.J. p 1229 note 89. 

93- S C.—Turner v. Southern R. Co., 
54 SE 825, 75 S.C. 58, 7 LRA.,N. 
S. 188. 

10 C J. p 1229 note 90. 

9*k Miss.—New Orleans, eta, R. Co. 
V. Moore, 40 Miss. 39. 

99. OkL—St- Louis-San Francisco 
Ry. Co. V. Freeman, 198 P. 298, 82 
OkL 6. 25 A.L.R. 72. 

(1) It has been held that, under 
certain circumstances, the expenses 
incurred m searching for lost bag¬ 
gage may be recovered—^Ross v St. 
Louis, etc., R. Co., 170 SW. 920, 185 
MoApp. 154—^10 CLJ. p 1219 note 90. 

(2) In an action against a person 
who, acting as an agent of a rail¬ 
road company, had employed plaintiff 
as a laborer for such company, and 
had agreed to be responsible for 
plaintiff's baggage in connection with 
transportation to the place of em- 

[ ployment. plaintiff was entitled to re- 
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a stipulation for limitation of liability to a speci¬ 
fied amount in respect of the baggage.®® Damages 
for loss of cominissions on sales which might have 
been made during the time the salesman was de¬ 
prived of the use of samples are not recoverable, 
however, where such loss is not caused directly by 
the default of the earner and is not such a loss 
as the parties could have contemplated, or where 
sudi loss of commi«:sions is so speculative and 
dependent on numerous and changing contmgencies 
as not to permit an approximately accurate ascer¬ 
tainment of the character or amount of the dam¬ 
ages.®^ 

Mental suffering is not ordinarily an element of 
damages for mjury to, or loss of, a passenger's 
baggage;®* but physical suffering and mental dis¬ 
tress caused by the loss of medicines contamed in 
a hand bag which was stolen may be mcluded as 
an element of the damages recoverable.®® 

Nominal damages only can be recovered in the 
absence of proof of the value of the articles de¬ 
stroyed,^ or where, although the carrier has been 
technically at fault, its fault has not been such as 
to make ;it liable for compensatoiy damages.® 

Exemplary damages; penalty statutes. An 


award of exemplary damages has been upheld in 
an action in tort mvolving willful disregard of a 
passenger's rights in regard to furnishing accom¬ 
modations and canng for baggage,* but, in an 
action based on alleged refusal to deliver bag¬ 
gage at destmalion and mjury to such baggage, it 
has been held that negligence, however gross, will 
not justify an award of exemplary damages unless 
the carrier is guilty of willfulness, wantonness, or 
conscious indifference to consequences from which 
malice may be inferred ^ 

A statute providmg that, if a railroad company 
carelessly or willfully injures, or allows to be 
mjured or lost, any baggage, it shall be hable to 
the owner in a sum not less than double the amount 
of-the actual damage, is highly penal and applies 
only to such baggage as in a proper sense is per¬ 
sonal baggage® So, also, a statute which re¬ 
quires a railroad company to pay a specified amount 
in addition to damages for mjury to baggage where 
it has knowmgly kept a willful or reckless person 
in Its employment, or has permitted injury to, or 
destruction of, baggage through failure to provide 
sufficient help and facilities, is a penal statute and 
is to be strictly construed.® 


L. TBANSPORTATIOK m PAT.ACB AND SLEEPING CABS 


§ 904. Character and Status of Palace and 
Sleeping Car Companies 

In the absence of a statute to the contrary, a sleeping 
car company is neither a common carrier nor an inn¬ 
keeper; but its status as a public servant and its re¬ 


lation to the public imposes on it certain duties and lia¬ 
bilities in the carriage of passengers and their cfTects. 

As stated m the text of Corpus Juris quoted 
with approval, palace and sleeping cars are oper¬ 
ated in connection with railroad trains, generally 


cover, in addition to the value of the 
bassaea which was lost, an amount 
Goverms livmsr es^enses while he 
waited for the haegage at a certain 
place, on the inducement of defend¬ 
ant.— Atw ood V. ICohler, 108 Til App 
416 

96. OkL—St. liOuls-San Frandseo 
Ry. Co. V. 198 P. 298, 82 

OkL €, 25 AJuJ3L 72. 

97- Ky,—^Hmes v. Denny. 227 SW. 
667. 190 B:y. 416- 

96. Ark.—Chicago, etc, R. Co v. 
Whitten, 119 SW. 835. 90 Ark. 462. 
21 AnnCas. 726. i 

10 C J. p 1229 note 92 
99. U.S.—Bacon v. PunmaTi C!o. 
Alo_ 159 P. 1, 89 C.CLA. 1, 16 Li-RA.. 
NS, 678, 14 Ann-Cas 516, certio¬ 
rari denied 28 S Ct. 762, 210 D S 
433. 52 l4.Bd. 1136 

1. U.S.—Praloff V New York Cent.. 
4b BL R. etc., R. Co, CCJ^.T.. 9 
P.Cas.No.5.025, 10 Blatchf. 16. 

10 C J P 1229 note 94. 

S. N.Y.—McCormick v- Pennsylva¬ 
nia Cent. R. Co., 80 N.Y. 353. 


3l S C,—Payne v. Atlantic Grey¬ 
hound Bus lanes, 138 S.P. 426, 182 
S.C. 58 

10 CJ. p 1230 note 96. 

Amount 

In an action in tort for the inva¬ 
sion of the rights of plaintiff pas¬ 
sengers by failure to provide proper 
seating accommodations in a bus and 
by tpirfug along plaintiffs* baggage 
m a bus from which plaintiffs had 
been excluded and destroying or los¬ 
ing such baggage, an award of three 
hundred dollars as pumtive ^A^mages 
was not, as a matter of law, so ex¬ 
cessive as to render the failure of 
the trial judge to reduce the amount 
an abuse of discretion.—Payne v. At¬ 
lantic Greyhound Bus Unea, 188 S 
R. 426. 182 S.a 58. 

Itefusal to check to^ or deliver at, 
destinatioiL 

An award of exemplary ^ATnages 
has been upheld in an action based 
on willful or wanton refusal to check 
baggage to the passengers destma- 
I tion or to redeliver at destination 
^Pa-—Pittsburgh, etc., R. Co. v Dyon, 
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16 A. 607. 123 Pa. 140, 10 Ain.SR. 
517. 2 LRJi. 489 

S.C.—Sullivan v. Southern R. Co.. 

54 S,EL 586, 74 S.C 377. 

10 C.J. p 1230 note 96 Cb], [c]. 

IBefiisal to receive 

An award of exemplary i^emages 
has been upheld in an action based 
on unlawful and willful refusal to 
permit a passenger to board a tram 
with personal baggage. 

5. C—McIntosh v Augrusta & A. R. 
Co. 69 SR 159. 87 SC. 181. 30 D. 
RA.,N.S., 889. 

10 C J. p 1230 note 96. 

A. Ark.—Chicago, etc, R. Co. v- 
Whitten, 119 SW. 835, 90 Ark. 462, 
21 Ann-Cas. 726. 

5b Miss.—New Orleans, etc., R Co. 
V. Shackleford, 40 So 427, 87 Miss. 
610, 112 Am-S R 461, 4 D.R.A..N.S-. 
1035, € Ann.Cas. 826. 

10 C J p 1230 note 97. 

6. NY —Mintum v New York Cent. 
R. Co , 220 N.Y.S. 789, 220 App.Div. 
222 . 
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by independent companies that make a business of 
the ownership and management of such cars, and 
the status of such a company, except where it is 
declared by a statutory or constitutional provision 
to be a common earner, is not that of a common 
carrier of goods or of passengers,^ nor that of 
an innkeeper,® although it bears some marked re¬ 
semblance to each,® and is obviously a pubhc means 
of transportation.^® Such a company, however, is 
a public servant and its relation to the public im¬ 
poses on it certain duties and liabilities in the 
carnage of passengers and their effects and 
the state may impose on it reasonable regulations 
for the common good, subject to the constitutional 
limitations for the protection of rights to life, hb- 
erty, and property,!^ 


§ 905. Contract Duty in General 

A purchaser of sleeping car accommodations can re¬ 
cover for damages sustained for failure to furnish such 
accommodations, or others equally good, *n accordance 
with the terms of the contract. A ticket received for a 
berth in a sleeping car is merely a symbol indicating that 
the passenger is entitled to such accommodations. 

The purchaser of sleeping car accommodations 
in a particular sleeper becomes for the period cov¬ 
ered by the contract the owner of a special prop¬ 
erty right in that sleeper,^® and is entitled to the 
accommodations for which he has contracted, and 
may recover damages if he is not furnished such 
accommodations,!^ or accommodations equally as 
good;!® and the company ranuot relieve itself 
from liability therefor by tendering him back the 
amount of the charges which have been paid by 


7- IJ-S —Majrtin ▼. New York; N. 
& H. IL Co., D.aN.Y., 241 P. 
696. 

Ga.—Pullman Co. v. Strang; 132 S 
PL 399, 35 Ga.App. 59, quoting 

Cozpiis Juzia text and declaring the 
rule to be abundantly supported 
by the authorities there cited. 
Md.—Steinberg v. PunTn^n Co., 144 
A. 363. 156 Md. 329, quoting Cknrpus 
SvaAa text. 

N.T. —Posner v. New York Cent. R. 

Co.. 277 N.Y.S. 671. 154 Misc. 591- 
10 C.J. P 1166 notes 43. 44. 

Intexstate Commerce Act 

(1) Under the provision of the In¬ 
terstate Commerce Act that the term, 
"common carrier *’ as used in the act 
shall mdude sleeping car companies, I 
makes such companies common car¬ 
riers solely for the purposes of the 
act, which are to secure just and rea¬ 
sonable charges for transportation, 
and to prohibit unjust discrimfna¬ 
tions in the rendition of like services 
under similar circumstances, etc., 
and does not render sleeping car <»m- 
pames common carrier for other pui^ 
poses.—Pullman Co. V- Strang. 132 S. 
PL 399. 35 Ga.A]^. 59. 

(3) Other particulars of rule un¬ 
der this act see 10 CUT. p 1166 note 
43 [bj. 

a. N.T.—Bamet v- Pullman Co., 281 
N.Y.S. 575. 155 Misc. 676. 

10 aj. p 1166 note 45—^32 C.J. P 
530 notes 38, 39. 

"It is true that a sleeping car is 
a place for the reception of trav¬ 
elers. provided generally by the raU- 
roads to make traveling over their 
lines more attractive; but it is not 
an inn."—Garrett v. Southern Ry. 
Co. 90 S.ES. 903, 904, 172 N.a 737. 
Ii.R.A-1917P S65. 

9u Md-—Steinberg v. Pnllro5»n Co., 
144 A. 363. 156 Md. 329. 

10 C.J. p 1169 note 46. 

lO. U S —Allen v. Pullman’s Palace 
Car Co-. Tenn.. 24 S Ct. 39L 191 U. 
S. 171, 183. 48 Ii.Pd. 134. 


11- Ala.—Pullman Co. v. Iiutz, 45 
So. 675. 154 Ala. 517, 129 Am-S.R. 
67. 14 I-.RJUNS.. 907. 

10 C J. p 1169 note 47. 

12- Wis—State v. Chicago, etc., R. 
Co., 140 NW. 70, 152 Wis. 341, 
Ann.Cas.l914C 478—State v. Red- 
mon. 114 N.W. 137, 134 Wis. 89. 126 
Am-S-R. 1003, 14 L.R.A..N.S., 229, 
15 Ann.Cas. 408 

l^etting down unoccupied upper berth 

(1) A state statute prohibitmg a 
sleepmg car company, under a pen¬ 
alty, from lettmg down an unoccu¬ 
pied upper berth, when the lower 
berth is occupied, is unconstitutional 
under the due process clause of the 
Fourteenth Amendment as an arbi¬ 
trary taking of property without 
compensation.—Chicago, etc., R. Oo- 
V. State, 35 S.Ct. 869. 238 U.S 491, 
59 L-Bd. 1423, reversing 140 N.W. 70, 
152 Wis. 341, Aiin.Cas.l914C 478. 

(2) Nor can such a statute be 
justified as a health measure under 
the police power of the state.—State 
V. Redmon, 114 N.W. 137, 134 Wis- 
89. 126 Am.SR. 1003. 14 LuR.A.,N.S., 
229, 15 AnnCas. 408—10 CJ. p 1172 
note 4. 

(3) Such a statute cannot be justi¬ 
fied as an amendment or alteration 
of the charter of the corporation un¬ 
der the reserve power of the state 
in that respect.—Chicago, etc., R. Co. 
V. State, supra. 

13L Ala.—Pullman Co. v- Riley, 59 
So. 761. 5 AUlApp. 561. 

14fc Ark—Pullman Co. v, Walton, 
239 S.W. 385, 152 Ark. 633, 23 A. 
LR. 1298. 

10 C J. p 1169 note 51. 

Damages for failure to famish re¬ 
served accommodations see infra § 
920. 

Contract sustained by consideratioiL 
The demand for a berth on the 
part of the passenger, and the prom¬ 
ise to furnish It on the part of the 
company, constitute a contract which 
bmds the passenger to pay therefor, 
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and bmds the company to furnish it, 
and these mutual obligations and 
promises constitute a valid consider¬ 
ation for the contract, and where 
such a contract has been entered 
mto. the company becomes bound to 
reserve the berth, and cannot excuse 
its failure to comply with its under¬ 
taking on the ground that other per¬ 
sons demanded the berth before the 
passenger presented himself to pay 
for or occupy it- 

Ohio.—pn liman Co. V- Willett, 27 
Ohio CirCt. 649. 

Tex.—Pullman Palace Car Co. v- 
Booth. Civ.App., 28 S.W, 719. 
Porter a '»"e*«"c'«ger, not agent 

Where a Pullman passenger, re¬ 
fused a<lmi«!sion to car his tickets 
I called for, gave his tickets to a sta¬ 
tion porter with instructions to re¬ 
turn to the ticket office and ascertain 
whether another berth could be had. 
the porter was the messenger of and 
not the passen'ger's agent and m- 
forxnation given him by the ticket 
agent as to berth vacancies m the 
designated car not being communi¬ 
cated was not binding—Pullman Co. 
V. Walton, 239 S.W. 385, 152 Ark. 
633, 23 A.1<.R. 1298. 

Threat to transfer to another car 
Where a woman who was ill and 
weak secured a ticket for a berth on 
defendant’s Pniimnn car convenient 
to a berth occupied by her physician 
and to another occupied by her nursA 
and was subsequently ordered to take 
a berth m another car because her 
berth had been sold to another, which 
threw plaintifC mto a highly nervous 
state rendering her extremely ill and 
prostrate, and she was permitted to 
remam in the car by others volun¬ 
tarily giving her berth, it was held, 
hy a divided court, that defendant 
was liable.—Piiliman Co. v- Anderson, 
81 So 276, 119 Miss. 791. 

15u U S.—^MaTin Boudoir Car Co. v. 
Dupre, Miss. 54 F. 646, 4 C.CLA. 
540, 21 L. RA. 289. 

10 C.J, p 1169 note 52. 
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by the fact that the holders of the tickets 
surrendered them and accepted the price of the 
tickets in retum,i7 or by diowing that he demand¬ 
ed the return of his railroad tickets from the rail¬ 
road conductor.^* Likewise, the company cannot 
escape liability on the ground that plaintiff should 
first have conferred with it and verified the agent’s 
authority,!® or on the ground that its agent did 
not understand the leg^ effect of the reserva- 
tion.2® 

A earner can lawfully contract and be bound 
by its contract to deliver Pullman tickets at a dis¬ 
tant place, notwithstanding such dehvery is to be 
performed beyond its lines and by an employee of 
another carrier and the person to whom such 
tickets are to be delivered is in a real sense a party 
thereto ^2 Such person is not bound by the printed 
portion of the receipt for the money for the ticket 
and berth, limiting the earner’s liability, unless 
known and assented to by the person purchasing the 
ticket-23 Also, where the statute so provides, such 
a contract, where ambiguous or uncertain, is to be 
construed m favor of the person in whose favor 
the provision was made.^^ 

Duty of passenger. The passenger, on his part, 
when he engages a berth m a sleepmg car, imphed- 
ly agrees to conduct himself in a quiet and orderly 


manner, to take proper care of his berth while it 
is in his possession, and to give it up at the end 
of his journey in as good condition as when it 
was assigned to him, necessary wear excepted.^® 

Effect of ticket. There is a difference between 
the right of a passenger ptu-chasing an ordinary 
railroad ticket, and the right which he obt^uns in 
buying a sleeping car ticket.^® Where a passen¬ 
ger buys a right to a berth m a sleeping car, the 
ticket he receives is not a contract, but merely a 
symbol indicating to the sleeping car company’s 
agent that the passenger is entitled to accommoda¬ 
tions m the car named in the ticket,^^ and it may 
be varied or contradicted by parol evidence.^* 
While, as between the conductor of the sleeping 
car and the passenger,, the passenger’s ticket is 
the sole evidence of the contract,®® and the con^ 
ductor is not required to accept the uncorroborated 
statement of a passenger that he has lost his 
ticket,®® if the ticket is incorrect by reason of the 
fault of the selling agent, the sleepmg car com¬ 
pany is bound by the contract which was m fact 
made and cannot shield itself from hability for 
nonperformance of ‘the actual contract on the 
ground that it had made a regulation which pre¬ 
cluded Its conductors from making any inquiry as 
to the real contract or from carrying it out.®! 


IGL NT.—Braun v. Webb, €5 NTS. 

668, 32 Misc 243. 

17- Ark—PiiJlmpTi Co. v. Walton, 

239 SW. 385, 386, 152 Ark. 633. 23 

AI.R- 1298. 

"There is no question involved of 
the right of the sleeping car com¬ 
pany to require the purchase and ex¬ 
hibition of tickets and to promul¬ 
gate and enforce rules with respect 
to the operation of its cars. This 
does not, however, absolve the com¬ 
pany from liability for negligence of 
Its servants in refusing to furnish 
accommodations m accordance with 
tickets purchased by patrons, and the 
company was not absolved from lia-! 
bdity, in this instance by the fact 
that the holdmn of the tickets sur¬ 
rendered them and accepted the pnee 
of the tickets in return. This is true 
for the reason that app^ee had then 
been deprived of the use of the tick¬ 
ets by the refusal of the conductor 
to admit them to the car. In other 
words, it was not a voluntary sur¬ 
render of the tickets m the sense 
that there was a cancellation or 
rescission of the contract, the terms 
oi which had already been broken 
b/- the company's servant m refus¬ 
ing to admit the passengers into the 
car. All the passengers could do 
then was to surrender the tickets and 
accept return of the money, and the 
acceptance of the money did not 


waive the wrong or negligence of the 
servant m failing to comply with the 
contract."—Pullman Co. v. Walton, 
supra. 

IS. Ohio—^PniiTfian Co. v- Willett, 
27 Ohio CirCt. 649 * 

IB. Authority of ticket agent 
Where railroad ticket agent actmg 
within apparent scope of his author¬ 
ity reserves sleepmg car berth for 
prospective passenger, the passenger 
may rely on his authority, and need 
not first confer with earner and 
verify agent's authority.—^Bryant v 
Atlantic Coast Bme B. Co., 91 SB 
1047, 19 GaA.pp. 536 

aOk Ala—PollmaTt Co V. Meyer, 70 
So. 763, 195 Ala 397. 

21. Or—Pierce v. Northern Pac. 
By. Co.. 271 P. 976, 127 Or. 461, 
62 ALB. 644. 

Acceptance of cash 

Where the person to whom the 
FiillYna.n ticket was to be d^vered 
was an aged, infirm, and inexpen- 
enoed woman, the fact that she ac¬ 
cepted cash instead of the ticket does 
not constitute such an election as to 
prevent her recovery —Pierce v 
Northern Pac By. Co., 271 P. 976. 127 
Or 461, 62 A.I<B. 644. 

22. Or.—Fierce v. Northern Pac. By 
Co, supra 


2^ Or.—Pierce v. Northern Pac. 
By Co., supra 

SA. Ckvntract to fanDdsh berth 
Under such a statute and under 

such circumstances, the contract 
must be construed to mean that car¬ 
rier contracted to famish pur<dbaser's 
mother with berth, not simply witk 
cash, where "berth” was wntten 
over prmted word "cash.”—Pierce v. 
Northern Pac By. Co., 271 P. 976, 127 
Or 461. 62 AJL. B. 644 
25- IlL—Nevm v. Pullman Palace 
Car Co., 106 BL 222, 46 AmB. 688 

26. Miss.—Armstrong v. PniiiruLn 
Co, 66 So. 283. 108 Miss. 25, LB. 
A1915B 1202. 

27- Ala—Pullman Co v. Biley, 59 
So 761, 5 Al» App. 561 
Masa—Lewis v New York Sleepmg 
Car Co.. 9 NE. 615, 143 Mass. 267. 
58 Axn.B 135 

28^ U.S.—Mann Boudoir Car Co. v. 
Dupre, Miss., 54 P. 646, 4 CCA. 
540, 21 L.BJL 289. 

SB. Ala—Pullman Co: v Biley, 59 
So 761, 5 Ala App. 561 

30l Miss —Armstrong v, Pnllnrian 
Co, 66 So. 283, 108 Misa 25, LB. 
A1915B 1202. 

31. Ala—Pullman Co v Biley, 59 
So. 761, 5 Ain App 561. 
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§ 906. Du^ as to Transportatioti 

A sleeping car company does not undertake the duty 
of transporting passengers to their destination. 

A sleeping car company, by furnishing cars un¬ 
der a contract with a railroad company to be used 
as sleeping cars by the traveling public, does not 
undertake the duty of transporting the passengers 
to their destination the obligation which de¬ 

volves on It by the sale of a ticket is to grant 
the purchaser the privilege of nding in its car and 
of using the additional comforts and conveniences 
which It furnishes.** It does, however, oblige it¬ 
self to have throughout the entire hne, as indicat¬ 
ed on its tickets, suitable cars to allow an unm- 
terrupted transit, to have provided such connec¬ 
tions between the railroads intervening between the 
termini and over the route mdicated on the tickets 
as, according to the regular trains nnmmg on 
such roads, will permit a continuous transit, and 
to see that these roads are so situated, manned, 
and operated as, according to their r^;ularly es- 
tabli^ed trains, to admit of a continuous passage 
over the route specified in the tickets ;*^ and, 
where all these obhgations are fulfilled, the sleep¬ 
ing car company cannot be held liable for the 
failure or refusal of the railroad company to 
perform its contract for the transportation of the 
passenger.*® 

§ 907. Duty to Receive Passengers 

A sleeping car company is obliged to furnish ac¬ 
commodation, if it has a vacant berth at its disposal, 
to all passengers to whom no personal lobjection attaches. 
Statutes requiring separate accommodations for colored 
persons apply to sleeping car companies. 

As in the case of carriers of passengers, one of 
the duties which a sleeping car company owes 
to the public is that of treating with fairness and 
without unjust discriTniriation all persons whose 
patronage is solicited; and when, therefore, a pas¬ 
senger who, under the rules of the company, is 
entitled to a berth on the payment of the usual 
fare^ and to whom no personal objection attaches, 
enters the company’s car at a proper time for the 


purpose of procuring accommodation, and applies 
in a proper manner for a berth, tendering the cus¬ 
tomary price therefor, the company is obliged to 
furnish the accommodation, provided it has a 
vacant berth at its disposal; and a refusal, without 
good excuse, to furnish accommodations to an un¬ 
objectionable person, <mi the usual and reasonable 
terms, is a breach of legal duty.*® A sleeping car 
company’s liability to persons seeking its accom¬ 
modations rests solely on the breach of its im¬ 
plied obhgation to furnish such accommodations 
as It holds itself out as offermg to the pubhe.*^ 
The company, however, cannot be held liable for 
refusing to furnish a berth, when so requested, 
where the only vacant berth is in a section which 
has been sold previously, even though the section 
has been sold to one person who occupies only one 
part thereof; nor can it be held liable for the 
refusal of its agent to sell a section, occupied at 
the time, from the point of the occupant’s destina¬ 
tion before that point has been reached.** 

The right of a person to a berth or passage on 
a sleeping car, even though all the accommoda¬ 
tions have not been taken, is not iinlimited, but is 
subject to such reasonable regulations as the com¬ 
pany may prescribe.** The conqiany may, under 
a reasonable regulation, refuse to receive as a 
passenger one who is afflicted with a contagious 
or mfectious disease, or one who is insane; and, 
if such person has already purchased a ticket, it 
is hound, as a condition to the rescission of the 
contract, to offer to return the purchase price of 
the ticket.^® 

Discriminafion on account of color^ Statutory 
provisions requiring separate accommodations for 
colored persons have been held to apply to sleep¬ 
ing cars.^1 Where a sleeping car company has 
contracted to furmsh accommodations to a negro, 
it canriot defend an action for the breach of its 
contract on the ground that in the course of the 
journey the car entered a state where the trans¬ 
portation of negroes in the same car with white 
passengers was illegal, as in such case the con- 


33. NCL—Garrett v. Southern Ry. 
Co.. 90 S£L 903, 172 N.GL 737, LJEL 
A.1917F 885. 

10 G.J p 1170 note 67. 

33. U S.—Calhoun v. Pniiman Palace 
Car Co-, C.C.Tenn., 149 P. 546, af¬ 
firmed 159 P. 387, 86 Q.CUL. 387. 16 
LRJL.NS. 575. 

10 C.jr. p 1170 note 68. 

36b T7 S.—PiiliTfian’s Palace-Car Co 
V Konsr, N.Y.. 99 P. 380, 39 a<lA. 
573. 

lOCJ.p 1170 note 69. I 


35y US.—liouisville, etc., R. Co. v. 
Fisher, Temu, 155 P. 68, 83 C.CJt. 
584. 11 L..RA-,NS. 926. 

10 OJ. p 1170 note 70. 

361 m —INTevin v PullTnjm Palace 
Car Co., 106 HI. 222, 46 Am R. 688. 
10 G J p 1170 note 72. 

37- U.S.—Calhoun v. Pniiman Pa¬ 
lace Car Co., CCLTenn., 149 F. 546, 
a£5rmm& 159 P 387, 86 aC.A. 387, 
16 a lsr.S. 575. 
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38. U-S.—Searles v. Boudoir 

Car Co., C C Miss., 45 F. 330. 

38. Mont.—Uoherty v. Northern Pac. 
. R Co.. 115 P. 401, 43 Mont. 294. 

36 Ij.RJL,NS. 1139. 

10 aj. p 1170 note 77. 

40L Ala —^PnllTn«n Car Co. v. Erauss, 
40 So. 398. 145 Ala. 395, 4 L.RA., 
NS, 103. S AniuCas. 218. 

10 C. J. p 1170 note 78. 

41. Mi-ci si.—Alabama, etc. R. Co. v. 
Moms, 60 So 11. 103 511. 

AimCasl915B 613. 
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tract of the passenger was not that he shotild be 
earned in the same car with white persons in 
violation of law, but he had the right to assume 
that if such contingency arose he would be fur- 
mshed with a berth in a coach or apartment of 
equal comfort and convenience separate from the 
white passengers.^2 

Husband and wife in same berth. Where a 
berth is contracted for by the husband, with the 
express imderstanding that it is engaged for the 
jomt occupancy of himself and wife, or under 
circumstances which are not misleading within 
fhMTiselves, the refusal to permit such a jomt oc¬ 
cupancy without other reason than the difference 
of sex^ and where such a refusal would amount to 
a breach of contract, gives to the mjured party 
a right of action for damages; but, where the 
husband and wife individually contract for a 
berth, the company is not liable for a refusal to 
permit them to occupy the same berth.^^ 

§ 908. - Extra Pare and Ticket 

The payment to the railroad of an extra fare for 
flrst-class passage, although this may be a prerequisite 
to the right to ride in a sleeping car, does not entitle 
the passenger to parlor or sleeping car accommodations 
without the payment of additional compensation to the 
sleeping catr company. * A sleeping car company may re¬ 
quire those seeking its accommodations to purchase a 
ticket. 

If a railroad company furnishes a sufficient num¬ 
ber of first-class cars with the usual appliances 
and service for the accommodation of persons en¬ 
titled to first-dass passage, the payment of a first- 
dass fare does not entitle a passenger to demand 
carnage in a parlor car in the train furnished with 
additional conveniences and service; and for such 
additional service and accommodations the com¬ 
pany may lawfully deunnnd a reasonable extra com¬ 
pensation from those passengers who from choice 
avail themselves thereof;^* and it has this right 
notwithstanding the amount which the company 
may charge for a first-dass passage is fixed by 
statute.^5 In case a passenger r^annot obtain a 
seat m an ordinary car, he may pass into the 
drawing-room car without first aslnng the railroad 


conductor for a seat, and may recover for injuries 
received by reason of the attempt of the drawing¬ 
room car employee to eject him.*® 

Right to require ticket. A sleeping car company 
may lawfully require those seeking to he carried 
to purchase tickets, when convenient facilities 
therefor are afforded, to exhibit them to persons 
designated by it for that purpose,^^ and to sur¬ 
render ffiem, after secunng their berths in the car, 
when required by the person in immediate charge 
and, if the passenger loses his ticket, he may he 
refused the accommodations for which he has 
paid,^® although it has been hdd, as hereinafter 
stated in § 913, that he may not be ejected because 
of the loss of his ticket. 

Necessity of railroad ticket. Where by a con¬ 
tract between the sleepmg car company and the 
railroad company the latter company determines 
what passengers shall be entitled to occupy the 
sleepmg cars, the sleeping car company is not ha- 
ble for a refusal to furnish a berth to a passenger 
who, under the rules of the railroad company, is 
not authorized to use the sleeping car, such as for 
a refusal in accordance with the terms of its agree¬ 
ment with the railroad company to famish sleep¬ 
mg car accommodations to one not holdmg a first- 
class railroad ticket,®® or to one not holdmg a tick¬ 
et for transportation for the whole route It is 
imtinaterial in this cxmnection that the agent re¬ 
fusing to sell the berth was the agent of the sleep¬ 
ing car company as well as of the railroad com¬ 
pany, as, in refusing suck accommodation, he is 
aertmg as tihe agent of the railroad company, and 
not of the sleeping car CMmpany.®^ 

§ 909. Safety and Comfort of Passengers 

A sleeping car company is required to exercise a 
high degree of care for the personal safety and comfort 
of Its passengers. 

A sleeping car company, by its invitation to pas- 
sei^ers to occupy its crars, holds itself out to the 
world as furni«;hiTi£r safe and comfortable cars, 
and, when it sells a ticket, there is an implied 
stipulation that its cars may be occupied with rea- 


4a. Tex.—.pnliwia-n Palace C3ar Co. v. 
Cam. 40 S.W. 220. 15 Tex.Oiv.App. 
503 

43i. Tex.—-Piillmjiii Palace Car Co. v. 
Bales. 15 SW. 785. 80 Tex. 211. 

44. Mont.—iDoherty v. Northern Pac. 
R. Co. 115 P. 401, 43 Mont. 294. 36 
IjR.A..NS, 1139 
10 C J p 1171 note 86. 

45). Ark.—St. Louis. etCL. IL Co v 
Hardy, 17 S.W. 711, 55 Aik. 134. 


4& N.Y.—Thorpe v New York Cent., 
etc, R. Co, 76 NT- 402. 32 Axn.R. 
325 

47- Ark-—-Pullmah Co. v. Walton, 
239 SW 385, 152 Ark. 633. 23 AJU 
R. 1298 

48. HL—Piillmnii Palace Car Co v. 
Reed. 75 HI 125. 20 Am-R. 232. 

48. NT-—Buck v Webb. 11 N.T.S 
617, 58 Hun 185. 
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50. XrS-—Lemon v. Pullman Palace 
Car Co-. C C Misa, 52 P. 262 
HI—PuiiTnan Palace Car Co. v. Lee, 
49 HLApp 75. 

5L Mass —Lawrence v. Pullman's 
Palace Car Co, 10 NJE. 723, 144 
Mass. 1. 59 Am R. 58. 

5B. TI-S—Ijemon v. piiiinfiaTi Palace 
Car Co.. OCMiss. 52 F 262. 

10 C J. p 1171 note 94. 
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sonable safety and comfort as sleeping cars.®® A 
sleeping car company is required to exercise a high 
degree of care for the personal safety and com¬ 
fort of its passengers,®^ but, although there is au- 
thoniy to the contrary,®® it is not held to that 
highest degree of care which attaches to a com¬ 
mon carrier.®® The acts of the conductor and the 
porter of a sleeping car with reference to the 
safety of the passenger are within the scope of 
their employment so as to render the company lia¬ 
ble for their negligence or misconduct®^ The 
sleeping car company, however, is not an insurer 


of the safety of its passengers, and, in order for 
it to be liable for mjuries to its passengers, it 
must appear that the injury was a direct result 
of some neglect of duty on its part,®® but the fact 
that the railroad company was also concurrently 
negligent with the sleeping car company does not 
reheve such company of liability for its negligent 
acts if they contributed directly to the passenger’s 
injury.®^ Accordingly the passenger cannot com¬ 
plain of inconvenience or discomfort which is in¬ 
cidental to the operation of the car.®® 

. A passenger on a sleeping car has the right to ex- 


53» U.S—Campbell v. Pullman Pa¬ 
lace Car Co., CCIowa, 42 4S4, 

sLffixmed 14 S Ct. 1151* 154 TJ.S. 
513, 38 LEd, 1069. 

10 C J. p 1171 note 96. 

Protection, fiom Tm-mfliittion. 

"When a person having a ticket 
which entitles him to a nde on a 
railroad train presents such railroad 
ticket for the inspection of an agent, 
who is authorized hy the Pullman 
Company to s^l Pullman car accom¬ 
modation, and, after inspection of the 
railroad ticket, the Pullman agent 
sells to the intending passenger a 
seat or berth in the Pnllman car, en¬ 
titling the purchaser to Pullman 
privileges and service, a contract 
anses from the payment of the pas¬ 
senger for the Pullman accommoda¬ 
tions that the Pullman Company will 
use all the care and diligence requir¬ 
ed of passengers to see to it that the 
passenger is afforded the full en¬ 
joyment of the Pulljnan privileges, 
the use of his seat or berth, rest 
if he desires, and other conveniences 
and comforts of the Pullman service, 
mcluding protection, as far as the 
Pullman Company can gfive it, from 
acts or conduct likely to subject the| 
passenger to humiliation, mdignity 
or embarrassment.”—Bonner v. Pull¬ 
man Co., 159 S.B 382, 385, 160 S.C. 
531, 76 AJj.IL 922 

54b Md.—Steinberg v- PniimaTi Co., 

144 A. 363, 156 Md. 329. 

Aged passenger 

It was duty of carrier, contracting 
to furnish sleeping car facilities, to 
extend to passenger seventy-six years 
of age proper care under circum¬ 
stances.—Pierce v. Northern Pac. Ry. 
Co., 271 P. 976, 127 Or. 461, 62 A-L. 
R 644. 

Competing passenger to chsutge cars 

Where sleeping car passenger was 
aroused by sleeping car employee and 
compelled to leave the car m which 
he was sleeping and directed to an¬ 
other car not heated, in which he 
was refused a berth, and compelled 
to sit in clothing which had become 
wet hy exposure to ram durmg the 
transfer, the sleeping car company 
was liable therefor, and could not 


defend hy showing that the railway 
company had told it to make the 
transfer.—Punman Ck>. v. McGowan. 
Tex.CivALpp., 210 SW- 842, error re¬ 
fused. 

Ejection of pass^enger see infra S 913 
Xack of control of trains i-mma-terial 
The duty arising from the relation 
of earner and passenger between a 
sleeping car company and its pas¬ 
senger to use proper care in trans¬ 
ferring the passenger from one sleep¬ 
er to another is not affected by the 
fact that the company does not con¬ 
trol the trains to which its coaches 
are attached—Pullmflu Co. v Mc¬ 
Gowan, Tex.Giv.App., 210 S-W. 842, 
error refused. 

55. S C.—Bonner v Pullman Co., 159 
SJS. 382, 160 S.C. 531, 76 AJLR 922 
—Caldwell v. Pullman Co.. 128 S. 
E 504, 132 S C 321. 

10 C J. p 1171 note 98. 

Highest degree of care 

A sleeping car company is held to 
the highest degree of care, which is 
the same degree required of a rail¬ 
road company—Eorbes v. Pidiman 
Co.. 135 SE. 563. 137 SC. 433 
56b €fa.—-Piinman Co. v. Strang, 132 
SE. 399, 35 Ga.App. 59. 

Md.—Steinberg v. Pullman Co, 144 
A. 363, 156 Md. 329 

57- Tex.— PiillmsiTi Ck> v McGowan, 
CivAlPP., 210 SW- 842, error re¬ 
fused. 

10 aj- p 1172 note 99. 

as common carrier 
Piill-man company is chargeable 
with the same high degree of ac- 
countabihty for wrongful and tor¬ 
tious acts of its servants as is a 
common carrier.—Caldwell v- Pull¬ 
man Co., 128 S.E. 504, 132 S.CL 321. 
58. Md.—Griffith v, Pniiman Co., 121 
A. 362, 142 Md 514. 

Closing door on hand 
A passenger cannot complain of 
the closmg of a door so as to injure 
his hand, where the porter closing 
It had no knowledge that the passen¬ 
ger's hand was in a dangerous posi¬ 
tion.—Willrins V- Pullman Co., CC. 
Pa-, 166 P. 1004. 

Ckite open at end of car 

Negligence of Pullman company 
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and railway company in not seeing 
that gate of tourist car was closed 
was the concurrent proirimate cause 
of injury to passenger steppmg from 
tourist car to baggage car as tram 
was cut between them at station.— 
Galveston, EL & S. A. Ry. Co. v. Paxsk- 
ard. TexCiv-App., 193 SW. 397, er¬ 
ror refused. 

Ice on sill of car 

Railroad and PullTnan company 
were required to exercise only rea¬ 
sonable care for safety of passenger 
in acquiring knowledge of ice on sill 
of car, and, if ice could not be seen 
hy reasonable inspection, they were 
not liable for fall^—Connell v. Ore^ 
gon Short Idne R Co., 168 F. 337, 51 
Utah 20. 

Inability to open door 
Any neghgence of the porter of a 
Pullman car, placed on a siding in a 
cjity to await the next tram, in tem¬ 
porarily gomg away, leaving a 
woman passenger alone^ was not the 
proxiTuate cause of any injury to her 
from fright on bemg unable, with 
the smgle effort made, to open the 
door, although it could be opened by 
turning the knob and applymg a 
twelve-pound pull; as it could not be 
antimpated that she cauld not open 
it, and that, if she <x)uld not, suc^ 
result would follow—PuliTr»i»u Co v. 
Gutierez; TexCivApp, 198 SW. 1065, 
dismissed for want of jurisdiction. 
Xnjuxy from sn<*eHng 
Injury to passenger's back by 
sneezmg, or attempting to suppress 
sneezmg, because she had to travel 
in drafty chair car without heat op¬ 
erated by railroad company, cannot 
be said to be proximate and natural 
result of breacdi by defendant Pull¬ 
man company of contract to furnish 
berth, ‘*proxiTnate cause” bemg the 
active efficient cause which sets m 
motion a train of events that in their 
natural sequence might and ought to 
be expected to produce an injury as 
undisturbed by any mdependent m- 
tervemng cause.—ONeil v. Pullman 
Co., 260 S.W. 798, 214 MoApp. 283. 
59, Tex.—Pullman Co. v- McGk>wan, 
CivApp., 210 S.W. 842, error re¬ 
fused. 

60l U.S.—Edmundson ▼, Pullman 
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pect those conveniences which are ordinarily fur¬ 
nished in such cars, and for which he has paid,®^ 
and there is an implied agreement on the part of 
the company that it will keep and furnish such sup- 
phes and conveniences as are usual and necessary 
to the health and comfort of the passengers.®^ 

It is the duty of a sleeping car company, or of a 
railroad company if it furnishes the sleeping car, 
to give a passenger reasonably safe means for get¬ 
ting into and out of a berth,®^ to furnish proper 
attendance,®^ to furnish lights and to use reasonable 
diligence to maintain them in the toilet room and 
other parts of the car which are subject to use by 
the passengers at various times,®® and to keep the 
aisle of the car free from obstruction and open to 
the use of the passengers, and the passengers may 
assume that they can safely pass through the car.®® 
Where a sleeping car company accepts as a pas¬ 
senger a sick person on the way to a hospital, it is 
the duty of the employees of such company to see 
that the passenger is properly taken from the car 
to the depot at her destination; and this duty is 
not waived by the fact that the conductor tele¬ 
graphed for an ambulance and to plaintifFs friends 
to meet her, since in so doing the conductor acted 


as the passenger’s agent.®^ 

Baggage in aisle. If a passenger places his per¬ 
sonal baggage in the aisle of a car, and so obstructs 
the passageway, the sleeping car company is not 
chargeable with negligence unless it is shown that 
it had actual or constructive notice of the presence 
of the baggage in the aisle.®® Where, however, the 
sleepmg car company has such notice, it is hable if 
a passenger, while exercising reasonable care, is 
injured thereby.®® 

Duty to prepare berth. While it is the company's 
duly to have the passenger’s berth made up and 
ready for his occupancy at the proper time,^® the 
passenger cannot recover damages merely because 
the company's employee failed to comply immedi¬ 
ately with the request for the preparation of his 
bertk^i 

Duty to notify and to awaken passenger. It is 
the duty of a sleeping car company to notify a pas¬ 
senger on its car of the trams arrival at his des- 
tmation,'^^ to awaken the occupant of a berth 
m reasonable time for hnn to dress safely and com¬ 
fortably and to leave the train at the point of his 
destination,'^® and a failure to perform such duties 
constitutes negligence.^^ 


Palace-Car Co, Tex., 92 P S24, 34 
CCA. 382 

10 C J. p 1172 note 1. 

61. US —Ozanne v Illinois Gent. 
R. Co., C C-Ky, 151 P 900, affirmed 
157 F. 1004, 85 aCA. 678 
10 C J. p 1172 note 6 

62- Ill —Nevm v. Pullman Palace 
Car Co.. 106 IlL 222, 46 Am R 688 

eSL Ill—Pniimoti's Palace Car Co. 
V Fielding; 62 niJVpp 577. 

Ho n^li^ence 

Wliere the ladder used to ascend 
to an upper berth was not shown to 
be out of repair or broken, and where 
it IS shown that others used the same 
ladder in safety, the fact that plain- 
tifiE fell £rom the ladder m ascending 
to her berth does not show negli¬ 
gence on the part of the sleeping car 
company —Griffith v pnllmaTi Co, 
131 A. 362. 142 Md. 514. 

64. U S —Simms v. PnllTnan South 
Car Co. aCI-a-, 22 FCasNol2.- 
869a. 

m —^Pullman’s Palace Car Co. v. 

Pieldmg, 62 UlApp. 577. 

10 C J p 1172 note 9 

65b Minn—Spallen v. Pullman Co, 
186 N.W 233. 234. 151 Minn. 152. 

10 C J p 1172 note 10 
‘It IS the duty of a sleepmg car 
company to keep the aisles in its 
cars properly lighted at aU times 
when the cars are occupied by pas- 

13 CJS.—110 


sengers. At night, after the passen-j 
gers have retired, it is customary 
and proper to turn off the lights m 
the ceilmgs of the cars Passengers 
m the upper berths could not other¬ 
wise sleep with any degree of com¬ 
fort. But the lights at either end of 
the car should be constantly lighted 
at night, so that passengers may see 
their way if they have occasion to 
walk through the aisle”—Spallen v 
Pullman Co. supra. 

6GL SC—Chaldw^l v Pullman, 128 
SP. 504, 132 SEL 321. 

10 CJ. p 1172 note 11 
l^eaving steptadder in. aisle 

Porter, if leaving stepladder pro- 
jectmg mto Tn»in passageway, al¬ 
though folded and in use, resulting 
m injury to passenger, would be neg¬ 
ligent—^Barrett v. piillTnan Co, 153 
A. 837 85 NH 33. 

67. Wyo —Pullman Co v- Fmley, 
125 P. 380, 20 Wyo 456. 

10 C J. p 1172 note 12. 

68. Mmn.—Spallen v. Pullman Co, 
186 NW. 233, 151 Mmn. 152 

CTonstmctive notice 

Whether a sleepmg car company 
had constructive notice of such an 
obstruction depends on the length of 
time the bag had been m the aisle 
If it had been there so long that 
defendant's employees would have 
discovered it if they had been reason- 
I ably vigilant m the discharge of 
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their duties, defendant should be 
held to have had constructive no¬ 
tice. Where, however, the evidence 
wholly fails to show when the bag 
was put in the aisle, there is noth¬ 
ing on which to base a dndmg of 
constructive notice—Spallen v. Pull¬ 
man Co., 186 M.W. 233. 151 Mmn. 152 
68. S C —Ghaldwell v. Pullman, 128 
SE. 504, 132 Sa 321. 

70. IlL—Hevin v- Pullman Palace 
Car Co. 106 Ill 222 46 AmR. 688 

71. Miss.—PiilimATi’s Palace Gar 
Co V. Pfarman, 4 So. 113, 65 Miss. 
383 

72. Ga.—Pullman Co v Strang, 133 
SP. 399, 35 Ga.App. 59. 

10 aj. p 1172 note 16. 

PzDTTimate cause 

PlamtifTs illness from bemg ear¬ 
ned beyond station and put off by 
railroad after P«nms»Ti porter had 
failed to awaken him at his station 
did not result through an interven- 
mg agency, but was the natural or 
proximate result of alleged negli¬ 
gence of railroad.—Georgia Southem 
& F Ry. Co- V Corry, 96 S P. 335, 22 
GaApp. 424, affirmed 99 SBl 881, 149 
Ga. 295 

73. Wis-—McKeon v Chicago, etc., 

R. Co.. 69 ISrW, 175, 94 Wis 477, 59 
Am.SR. 910, 35 LRA. 252. 

10 CJ p 1173 note 17. 

74:b Ga.—^Pullman Co. v. Strang, 132 

S. P. 399, 35 Ga.App. 59. 
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Protection dt Passoiger in Gen¬ 
eral 

A sleeping car company must take reasonable pre¬ 
cautions for the protection of its passengers, particularly 
during the sleeping hours. 

A sleeping car company also has the duty of ex¬ 
ercising a reasonable watch over the safety of its 
sleeping passengers, and of using all proper means 
within Its power to preserve order m its cars dur¬ 
ing the journey, espeaally during the sleeping 
hours, and to permit the passengers peaceably to 
occupy the berths without any interference with 
their proper use and enjoyment and, if injuries 
arise through the failure of its employees in charge 
of the cars to exercise due care for the protection 
and comfort of persons using them in accordance 
with the regulation of the company, the company 
is liable.^® A sleeping car company is not liable 
to a passenger for mjuries which it had no reason 
to foresee,^^ but this does not mean that it is imder 
no duty to maintain a watch over its sleeping pas¬ 
sengers until a reasonable apprehension of danger 
arises.^* 

§ 911. Assaults and Insults by Em¬ 

ployees 

A sleeping car company is liable to Its passengers 
for assaults committed on them by its employees; but 
not for wanton assaults entirely disconnected with their 
employment or which are induced by the passenger. 

A sleeping car company is liable, like a carrier of 
passengers, for wrongful instilts,^^ and for an as¬ 
sault on a passenger by an employee, such as a tick¬ 
et agent,®® or the porter,®^ but not for a wanton 
assault committed by the employee outside of the 
scope of his employment and the functions commit¬ 


ted to him;®® nor is the company liable for an as¬ 
sault by its employee, which was provoked by the 
wrongful conduct of the passenger.®® 

Rudeness of employees. It is the duty of a sleep¬ 
ing car company to investigate matters apparently 
showing improper conduct by passengers- Such m- 
vestigation should be conducted without rudeness 
or greater publicity than necessaty; but mere rude¬ 
ness of maimer in discharging the duty, not accom¬ 
panied by violence, will not of itself be a cause of 
action, although it may be considered in aggrava¬ 
tion of damages if a cause of action otherwise ex¬ 
ists.®^ 

Person lawfully on cor, but not a passenger. The 
liability of a sleeping car company for injuries to 
a person not a passenger, hut lawfully on the car, 
caused by the wanton and unprovoked assault by its 
employee, is not governed by the principles regulat¬ 
ing the liability of common carriers, under the con¬ 
tract of carriage, for like assaults committed by 
their employees on passengers; but the obligation 
in such a case is independent of any contractual re¬ 
lation and is governed by the general principles of 
the law of master and servant, the company being 
liable as any other master for an injury caused by 
its employee in the course of his employment.®® 

§ 912. Assaults by Third Persons 

A sleeping car company is liable for a failure to use 
due care to protect a passenger from insult or Injury 
from a third person. 

A sleeping car company, and also the railroad 
company, are liable for a failure to use Hue care to 
protect a passenger from msult or injury from third 
persons.®® The company, however, cannot be held 


TS. TT-S.—Pullman Co. v. Culbreth, 
aCA.Ala.. 2 F.2d 540, 42 A.L.R. 
164, affirining; ' D.C., Culbreth v. 
Pullman Co.. 293 P. 402. 

10 CLJ. p 1173 notes 18, 19. 

7®. TJS.— PiiiiTHsiTi Co. V. Culbreth, 
supra. 

N.C.—Garrett v. Southern Ry, Co., 
90 S.E. 903, 172 N.a 737. L.RJV. 
1917F 885. 

10 Cjr. p 1173 note 20. 

77- XT s —Hall v. Piillman Co, D.C. 
Fla., 253 F- 297- 

Xlailure to answer can bell 

Where passenger on Pullman car 
Indicated that he Intended to assault 
woman passenger m her berth, who 
rang hell for porter and conductor, 
and they failed to respond, where¬ 
upon assault was committed, Pull¬ 
man company was not liable, unless 
it or the porter had reasonable 
ground to believe violence was im¬ 
minent, as the failure to answer the 


call bell is not the natural or proba¬ 
ble cause of the injury.—Hall v. 
Pullman Co., DCLFla., 253 F- 297— 
10 aj- p 1173 note 21, 

TEi XT.S—Pullman Co. v. Culbrfeth, 
aCA-Ala.. 2 F.2d 504. 42 A.L..R. 
164, affirming, DC, Culbreth v. 
Pullman Co., 293 F. 402. 

79. Ala.—PniiTOiiTi Co. V. Riley, 59 
So 761, 6 Ala.App. 561. 

80. NLC.—Lanier v. Pullman Co., 105 
S.E. 21, 180 N.C. 406. 

ticket in. face 

Action of the agent of the Pnllman 
company in tossmg plamtifTs ticket 
back mto her face in a very rude 
and insolent me^nTier. when she ap¬ 
plied for a berth, constituted an as¬ 
sault, and would sustain an action; 
one of the implied contractual obli¬ 
gations of a carrier is to protect a 
passenger from insults or assaults] 
by other passengers or the carrier's] 
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servants.—Lanier v. PnllmsiTi Co., 105 

S.H. 21, 180 N.C. 406. 

81. U.S—Pullman Co. v- TTsi-ll, CLC. 
A-W.Va. 46 F. 399. 

10 C.J. p 1173 note 24. 

82; XT.S.—Scheillmg v. PullmaTi Co, 
DC Fla., 292 F. 768. 

10 aj. p 1173 note 25- 

8i XT.S—Rohrback v. LhilJmawi Pa¬ 
lace Car Co., CCLPa.. 166 F- 797- 

10 aj p 1173 note 26 

84b Tex.—PullmjiTi Palace-Car Co 
V. Bales, 15 S.W. 785, 80 Tex 211. 

85. XT S.—Campbell v. Pullman 

Palace-Car Co., C C Iowa, 42 F. 484, 
affirmed 14 S.Ct. 1151, 154 V S. 513, 
38 JjJEd, 1069. 

10 C J. p 1173 note 28. 

88; N.C —Garrett v. Southern Ry. 
Co, 90 S.E. 903, 172 N.C. 737. LuR 
A1917F 885. 

10 C.J. p 1173 note 30 l 
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liable for injuries received by a passenger at the 
bands of an intruder, a stranger, or a fellow pas¬ 
senger, where its employees neither knew, nor in 
the hght of surrounding circumstances were bound 
to know, that the danger threatened was to be ap¬ 
prehended, and failed to use their authority and 
power to protect the passenger therefrom;®^ nor 
does the company's duty to exercise reasonable care 
to protect passengers require it or its employees to 
prevent the arrest and removal of a passenger.®* 

§ 913. Ejection of Passengers 

A sleeping car company may. If it uses no more 
force than is reasonably necessary, evict a passenger 
from the accommodations of its cars for a sufficient 
cause. It is liable, however, for wrongful eviction. 

A palace or sleeping car company, like a railroad 
company, has a right to eject a passenger from the 
accommodations of its cars, for a sufficient cause,*® 
provided it uses no more force than is reasonably 
necessary and acts in a considerate manner,®® us¬ 
ing ordinary care for such person's safety.®^ Thus 
a passenger may be ejected for refusing to pay the 
r^iular extra charge demanded for the accommo¬ 
dations in such a car,®^ or for failing to procure a 


proper railroad ticket,®* or for insisting on hring- 
ing improper articles into the car.®^ Where, how¬ 
ever, the ejection is made without a sufficient cause, 
or is otherwise wrongful, the company is liable for 
the injury resulting therefrom.®^ 

A sleeping car company cannot be held liable for 
the ejection of a passenger from its car by the offi¬ 
cers or agents of the railroad company where its 
own employees had nothing to do with such ejec¬ 
tion ®® It has also been held that the ejection of a 
passenger traveling on a second-class ticket from 
a sleeping car in accordance with the rules of the 
railroad company is the act of the railroad compa¬ 
ny and not of the sleeping car company, even 
though the conductor and the porter of the sleeping 
car assisted the employees of the railroad company 
in the ejection.®^ 

Loss of hckeL Where the proof is dear and sat¬ 
isfactory that the passenger has bought his ticket, 
but has lost it, and the ticket is limited to a partic¬ 
ular berth and trip, and the circumstances are such 
that it is reasonably certain that the company can¬ 
not be defrauded by the ticket being in the hands 
of another, the passenger should be allowed to have 
the berth,®* and the company is liable for the act 


GoBiiplxacy with porter 
Where the porter of a PiillniA.n car 
conspired and colluded with a pas- 
sencrer in the latter^s molrmer of an 
<v<SHnlt on another passensrer while 
in her berth, the PniiTnan company 
was liable to the fl<3saulted passen- 
g^er.—Hall ▼. Pullman Co., D.CLPUu, 
253 F. 297. 

Jtehbety with vtoleiica 
Where a woman was assaulted by 
a negro, who tried to grab her 
pocketbooh and dragged her and her 
six-yeor-old daughter across two 
tracks and a platform as she was 
about to board a sleeping car, the 
conductor, who was helping them 
mto the c:ar, entirely failing to pro¬ 
tect them from assault and robbery, 
as he might have done^ the Fniiman 
comiiany was liable, since it must 
guard passengers from the attacir.«i 
of wrongdoers, if such atta^ira can 
he foreseen, and must protect them 
from annoyance and insult, not only 
from Its own servants, hut from all 
others.—Garrett v Southern Ry. Co. i 
90 SE 903, 172 N.C, 737, LR A.1917P 
885—10 C,J p 1173 note 30 [a]. 

87. TJ.S—HaU v. PnllmpTi Co,* H 
OFla., 253 F 297 
10 C J. p 1173 note 31. 

Xnto*iovtod p^s^'engev 

Carrier operating sleeping car was 
liable for ^amsiges, caused when 
drunken male passenger m a nude or 
partially nude condition fell or climb¬ 
ed mto the berth of a female passen¬ 


ger, only if It knew, or In the exer- 
mse of reasonable care could have 
ascertamed, the mtoxicated condition 
of such passenger, and m the exer¬ 
cise of ordinary cair^ could have an¬ 
ticipated that he would probably m- 
sult or injure the finale passenger 
—Tomme v. pMUman Co, 93 So. 462, 
207 Ala. 511, 

SSL XT S.—Thompkins v. Missouri, 
etCL, B. Co., aClA.Mo, 211 F. 391. 
128 aOA- 1, 52 UR A,NS., 791. 

89- Nev-—Crumley v. Southern Fac. 

Co.. 177 P. 17. 42 Nev. 337. 

10 C.J. p 1173 note 33 
Ejection of passengers and intruders 
from carriers generally see supra 
i§ 806-354. 

90i Tex.— PulltnATi Co V- Custer, 
Civ.App. 140 S.W- 847. 

91- Ky—Ijouisville & N. R. Co v 
Ashley, 183 SW 921, 169 13^ 330, 
L.RJL1916E 763. 

Same as If ejected from train. 

"Conceding that she had no right 
to ride in the Pnilman car without 
paying or tendering the extra fare 
reauired, and that she could he re- 
auired to remove trom. that car into 
another upon her refusal to pay the 
fare, there is no doubt but that she 
entered the coa<di by mistake^ and 
the servants of the railroad, in re-j 
movmg her from the coach, were 
required to use ordinary care for her 
safety, as to the time and place and 
manner of her removal, and, if there 
was failure to exercise such carew it. 
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was negligent. When she was com¬ 
manded to leave the coach and go 
into another, it was an expulsion of 
her from the coach, and the same 
rule, it seems, should apply to the 
care required to be exercised in re¬ 
gard to her safety as if she were to 
be ejected &om a tram.”—Louisville 
& H. R. Co. V. Ashley, 183 S W 921, 
923. 169 Ky. 330. L.R.Aul916E 763. 
Care in ejecting passenger generally 
see supra 6S 822-824 
92- Nev—Crumley v. Southern Pac. 

Co.. 177 P 17, 42 Nev- 337 
10 C J. p 1174 note 34. 

93. U.S —Calhoun v. Pullman Palace 
I Car Co. CLCLTenn.. 149 F. 546, af¬ 
firmed 159 F. 387, 86 CCA. 387, 16 
L.RA-,NS, 575. 

94. Tex.—PuTlmjin C5o, v- Custer. Civ. 
App.. 140 S.W 847. 

10 CJ- p 1174 note 36. 

95. Tex.—PullTnan Co, v. McGowan. 
Civ App., 210 S-W- 842, error re¬ 
fused. 

10 aj. p 1174 note 37. 

96L ITS—Paddock v. At<duson. etc., 
R. Co, CCMo, 37 F. 841, 4 LRJL 
231 

10 C J p 1174 note 40. 

97- Mass—Lawrence v. Pullman’s 
Palace Car Co., 10 HE. 723, 144 
Mass. 1, 59 Am TL 58. 

10 C.J. p 1174 note 41 
98. Ala.—^Louisville, etc, R. Co. v- 
Iianey, App, 69 So 993 
HL—Palace Car Co v. Reed, 
75 111. 125, 20 Airn,l^ 232. 
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of the canductor in oomppHing him to leave the 
can®® 

What constitutes ejection^ Any acts of the com¬ 
pany's employees which oust a passenger from the 
accommodations to whidi he is entitled, or which 
prevent him from entering the car and enjoying 
such accommodations, constitute an ejection,^ and 
this rule applies where a passenger leaves the car 
under protest, on the orders of the employee m 
charge,® or in order to avoid being transported to 
a place other than his destination,® but not where 
he leaves voluntarily.^ 

§ 914. Duties and Lriabilities as to Passeng- 
er^s EflFects 

While a sleeping car company Is not an insurer of the 
safety of a passenger’s effects, it is under a duty to 
maintain a reasonable watch, particularly during the 
sleeping hours, for the protection of its passenger’s prop¬ 
erty, and is liable for a failure to do so. The company 
is liable for a loss of such property through theft by its 
employees. 

Since, as stated supra § 904, a sleeping car com¬ 
pany is considered to be neither a common carrier 


nor an innkeeper, it is generally held that a sleeping 
car company does not assume the exceptional liabili¬ 
ty for goods which the law imposes on common 
carriers of goods or innkeepers by reason of engag¬ 
ing in those public callings;® but the measure of 
its duty and liability must be determmed from the 
nature of its specific and implied engagements with 
its patrons.® A sleepmg car company is not an in¬ 
surer of the safety of a passenger’s property, lug¬ 
gage, and effects,, but is liable only for injuries or 
loss due to its negligence,^ and it has been held that 
the passenger must take ordinary care for the pro¬ 
tection and safety of his property.® Accordingly, 
as hereinafter shown in § 919 c, mere proof of loss 
of luggage which is taken by the passenger into a 
sleeping car does not as a rule make out either an 
absolute or a prima facie case of liability against 
the company; but, where the company through its 
employees takes the passenger’s property into its 
custody and control, a loss thereof may he sufficient 
to hold the company hable,® as, tmder such circum¬ 
stances, the company is a bailee of the property 
and under a duty to return it or account for its fail¬ 
ure to do so.^® 


99l N.T—Buck V. Webb, 11 NTS. 
617. 58 Hun 1S5. 

Bight to deny accommodations to 
person who has lost ticket see su¬ 
pra S 808. 

X, Tex—PiillnnaTi Co. ▼. Custer, Civ. 

App., 140 SW. 847. 

10 a J. p 1174 note 42. 

S. Tex—^Pullman Palace Car Co. v. 
Cam, 40 S.W. 220, 15 Tex.Civ.App 
503. 

3. Tex.—PnllrriaTi Palace Car Co. v. 
Hocker, 93 S.W. 1009, 41 Tex Civ 
App. 607. 

4L Tex.—Pullman Palace Car Co. v. 
Hocker, supra. 

5. N.T.—^Barnet v. Pullman Co., 281 
NT.S. 575. 155 Misc 876. 

10 GlJ. p 1175 note 48. 

caztt zegnixed 

Sleeping car companies are requli^ 
ed to use only reasonable or ordinary 
care to guard the property of passen¬ 
gers from theft, and are not held 
to that high degree of care applica¬ 
ble to common carriers generally.— 
Pullman Co. v. Moise^ Tex.Civ.App., 
187 S.W. 249, 

Xn Nebraska, however. It has been 
stated that *‘A sleeping-car company, 
so far as it renders service similar 
m kind to an innkeeper, is subject 
to the same liabilities; and where an 
article of wearmg apparel belonging 
to a passenger in one of such cars 
has been placed in the care of the 
porter, and is stolen from the car. 
the company will be liable therefor.” 
—piiiinriflTi p^Llace Car Co. v. Liowe, i 


44 NW. 226. 28 Neb 239. 26 Am S.IL 
325 and note. 6 HR A. 809. 

€L Ky—Myers v. Pullman Co., 149 
S,W. 1002, 149 Ky. 776, 41 KILA.. 
N-S. 799. 

7- Mo—Fisher v. Pnlimati Co., 254 
S.W- 114, 212 Mo App 280. 

NT.—€U)ldstem v. PiiiiTnaTi Co., 116 
N>E. 376, 220 N.T. 549. LRA.1918B 
1060. affirming 147 N.T.S. 133, 161 
App.Div. 736—Barnet v. Pullman 
Co., 281 NY.S. 575. 155 Misc. 876 
—Sneddon v. Payne, 187 N.T S. 1S5, 
114 Misc. 537. 

Ohio—Pullman Co. v. Haws, 10 Ohio 
App. 344. 

Pa.—Hartman v, Pullman Co, 10 Pa. 
Dist. & Co 438—Marx v. PiillinaTi 
Co., 7 PaDist. Sc, Co 91. 

Tex.—Pullman Co. v Hays, ChvApp., 
257 S.W. 686, certified questions ■ 
answered, CoulApp, 271 S.W. 1108, 
114 Tex. 490—Pullnrian Co. v. Bul¬ 
lock. CIvAlPP . 231 S W. 1112. 

10 C J. p 1175 note 50. 

ConversiQa 

Carrier was not liable In conver¬ 
sion for loss of passenger^s valu¬ 
ables placed in berth over her own 
—Pinkus V- Pittsburgh, C, C & St. 
H. Ry. Co., 114 NF. 36, 63 IniLApp 
38. 

IKMIB not foic-^ea-liie 

Where a passenger, who was hav¬ 
ing his band bag carried by a sta¬ 
tion porter, was detained outside a 
Piiliimn car for the purpose of hav¬ 
ing his ticket examined, and when he 
entm-ed the car, in which the porter 
was supposed to have left his bag, it 
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could not be found, the earner can¬ 
not be beld liable on tbe theory that 
the loss would not have happened, 
if he had been allowed access to the 
€:ar at the same time with the por¬ 
ter, for the requirement was reason¬ 
able and the loss could not have 
been foreseen.—Sneddon v. Payne^ 
187 N.Y.S. 185, 114 Misc. 537. 

8L Ohio.—Bonser v. Pnllman Co., 2 
Ohio App. 35. 

Contributory negligence see infra § 
917. 

jQoss daytime 

Pnllman company is not liable for 
negligence m daytime unless proper¬ 
ty has been bailed with company, so 
that comixany, through its servants, 
has custody of property or has guar¬ 
anteed to exercise watch over prop¬ 
erty,—^Barnet v. Pullman Co., 281 N- 
T.S. 575, 155 MiscL 876 

9- N.T,—Palmer v, Pullman Co., 167 
N.T.S. 610. 

10 aj. p 1175 note 52. 

Antiimlty of porter 

In so far as liability for loss of 
baggage is concerned, a Pullman por¬ 
ter acts within the scope of his em¬ 
ployment in assistmg boarding pas¬ 
sengers with their baggage The 
mere fact that the passenger tipped 
the porter does not make him his 
agent.—Van Dike v. Pnllman Co, 261 
NTS. 292, 145 Miscl 452 

lO. N.T.—Reisinger v, Pullman Co, 
288 N.T.S. 228, 248 AppDiv 171, 
reargument denied and order reset¬ 
tled 292 N.T.S. 381. 
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Notwithstanding^ the fact that a palace or sleep¬ 
ing car company is not subject to the extraordinary 
liability of a common carrier or an innkeeper, it is 
required to exercise a reasonable degree of care to 
guard the baggage and effects of a passenger from 
loss or injury, and if through want of such care 
the baggage or personal effects of a passenger such 
as he might reasonably carry with him are stolen or 
injured, the company is“hable What is a reason¬ 
able degree of care must be measured with refer¬ 
ence to the danger of theft or mjury reasonably to 

be apprehended under the circumstances,^^ gjid such 

a d^ee of care the passenger is entitled to ex¬ 
pect^® 

As the contract for the use of a berth involves an 
implied invitation to a passenger to sleep, it is the 
duty of the company to msiintain a reasonable watch 
over his property while he is so using the berth.^^ 
A higher degree of care may be required during the 
night while the passenger is sleepmg than is reqmr- 
cd in the day when the passenger is charged with 
the duly of exercismg reasonable diligence for the 
protection of his property;^® but, if the passenger 
is asleep during the daytime, it has been held i^hat 
the common usages of travel permit no distmction 
to be made between a loss while a passenger hap¬ 
pens to be asleep during any particular hour of the 
night and a loss while he is asleep during the day¬ 
time To fulfill this duty the company is reqmred 


to maintain a careful and continuous watch in the 
mtenor of the car while the berths are occupied by 
sleepers,!^ and if there is a failure to discharge this 
duty by not providing competent and efficient em¬ 
ployees,^* or by imposing on them duties which 
m ake it impracticable for them to furnish adequate 
protection,^* the sleeping car company is liable for 
any loss which may reasonably be attributable to 
negligence in this respect 

Baggage in custody of passenger^ The mere fact 
that a passenger retams control and custody of his 
baggs^e does not reheve the company from liability 
for its loss, as the company is still m such relation 
to the passenger’s property as to owe to him the ex¬ 
ercise of reasonable care and vigilance, in the man¬ 
agement of its car, to prevent possible theft^* 

Baggage left in car. While the company's liabil¬ 
ity does not end until after the passenger has safely 
reached his destmation with all of bis effects,*^ 
when a passenger leaves the car at his destination, 
the company is entitled to suppose that he has tak¬ 
en with him his baggage and property, and, until the 
property is discovered by its agents to have been 
left, the company is charged with no duty concern¬ 
ing It 22 It has been held, however, that the com¬ 
pany should exercise ordinary care in looking out 
for, and takmg care of, property casually left in the 
car, and in restoring it to the owner,23 


Pallmaji company, in assiiTninsr 
control and possession of lioardm^ 
p3i«:<«eTiser's bag through porter be¬ 
came bailee thereof—Van Dike v. 
Pullman Co.. 261 NTS. 292. 145 
Misc. 452 
Boty to restore 

Where the PullTnaTi comjMLny as¬ 
sumed duty to take care of pas¬ 
senger's baggage, it was part of i 
its duty and its porter's to restore 
such baggage to passenger m the 
morning, the porter having plac¬ 
ed it in the upper berth of the 
passenger's section, or to account for 
It—^Palmer v. Piillman Co., 167 N. 
YS 610 

11- TJ S —Wilkinson v. Piiliman Co, 
DCCaL, 22 P2d 177 
N Y —Goldstein v- PnlTTwan Co , 116 
NE 376, 220 NT 549, DJIA. 
191SB 1060. affirming 147 N.T S. 
133, 161 AppDiv 756—^Holden v 
Davis, 196 NT.S 552, 119 Misc. 
492 

10 C J. p 1175 note 55. 

la. Pa-—Marx v PnilmsiTi Co, 7 
PaDist & Co 91. 

10 CJ p 1176 note 56 

1^ Ga—^Hines v, Malone, 105 S.E 
37. 25 Ga App 781 
10 CJ p 1176 note 57. 


Unreasonalile hazard 

An occupant and patron of a sleep¬ 
ing or xMtrlor car has the right to 
assume that the company mauitain- 
ing that service wHl exercise ordi¬ 
nary care in protecting his baggage, 
and m the performance of its duties 
will do no act which would sub¬ 
ject his property to unreasonable or 
unnecessary —Hines v Ma¬ 

lone 105 S E 37, 25 Ga.App. 781. 

IT S — -WilkiTison V pijliTnan Co., 
DC Cal. 22 P.2d 177. 

Mo.—Fisher v. Pullman Co, 254 S 
W 114, 212 Mo.App 280. 

NY.—Holden v. Davis, 196 NTS 
552, 119 Misc 492 
10 aj. p 1176 note 58. 

ISi. NT.—Goldstem v PuUmaTi Co., 
116 N.B. 376. 220 N.T. 549. DR A. 
1918B 1060 affirmmg 147 NT.S 
133, 161 App Div 756 
10 C J. p 1176 note 59. 

Ifl. N.T—Robbins v. Co., 

164 NT.S 111. 

17- U S —-WilkiTison V. PnllTnan Co., 
DCCaL. 22 P.2d 177. 

10 CJ p 1176 notes 60, 61. 

To arrange hours of employees 
“It seems to me that it is the du¬ 
ty of a sleeping car company to so 
[sicj arrange the hours of duty of 
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I its employees that, while passeugers 
are asleep m their berths during the 
night, a continuous and careful watch 
of the mtenor of the car will be 
maintamed."—Wilkinson v Pullman 
Co, DC Cal, 22 P.2d 177, 179 

18. Ala.—^Pullmsin Palace Car Co v. 
Adams, 24 So. 921, 120 Ala. 581. 74 
Am S R. 53. 45 D R.A. 767. 

10 C J p 1176 note 62. 

19- NY.—Carpenter v. New York, 
etc, R. Co., 26 N.E. 277, 124 NY. 
53, 21 Am SR. 644. 11 D.RA- 759. 
10 C J. p 1176 note 63. 

20 U.S—-Wilkinson v. PullTnan Co., 
D C CaL, 22 P.2d 177- 
10 C J. p 1177 note 73. 

21- Ind—Voss V. Wagner Palace 
Car Co.. 43 NE. 20. 44 NE. 1010, 
16 Ind App. 271. 

22. Miss—Illinois Cent R. Co v. 
Handy. 63 Miss 609 56 AmR 846. 

Tex.— Pullman Co. v Hays, Civ App., 
257 S.W 686, certified Questions 
answered. Com App, 271 SW 1108, 
114 Tex, 490. 

23. Ga—Rates v. Pullman's Palace 
Car Co, 23 SE. 186. 95 Ga. 810, 
815 

10 C J p 1177 note 76. 
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Sufficiency of watch. Where the doors in a car 
are left open and unguarded, thus giving access to 
unauthorized persons, or where the officers charged 
with the superintendence leave the car without that 
supervision by them on which the passenger has a 
right to rely, such negligence is shown as will ren¬ 
der the company liable for a loss and it has been 
held that the company will be liable for a loss oc¬ 
casioned by theft during a relaxation of»the watch, 
even though the relaxation is only for a few mo¬ 
ments 25 It is not required, however, that a watch 
shall be kept over the only open entrance of a mov¬ 
ing train, or that the windows also shall be spe¬ 
cially g^arded.25 

The company can be made responsible for the 
loss of baggage or property of a passenger only by 
its neglect to keep that reasonable guard which its 
contract with the passenger implies and if a 
proper watch is kept, and there is no proof connect¬ 
ing the watchman with the theft, the company can¬ 
not be held liable for a loss.28 

Theft by employee. Without reference to the 
law regulating the liability of a sleeping car com¬ 
pany for the loss of a passenger’s property through 
its negligence, the company is liable for a loss of 
such property through theft by its employee,^® un¬ 
less the money or property stolen is not such as the 
passenger is entitled to take in the car with him as 
baggage*® 


While passenger absent from berth. This duty 
does not terminate wdth the period during which the 
passenger is actually asleep, but extends to keeping 
a reasonable watch over such of his necessary bag¬ 
gage and belongings as he cannot conveniently take 
with him, or watch himself, while he is absent from 
his berth,*i such as when preparing his toilet after 
rising,** or while he is using the necessary conven¬ 
iences of the car,** or is walking up and down the 
aisle,*^ or is absent from the car at a meal sta¬ 
tion.*® 

§ 915- Property for Which Liable 

A sleeping car company may be held liable for the 
loss of only such money, baggage, or other personal be¬ 
longings as are reasonably necessary for a passenger to 
take on a journey. 

The rule as to what luggage and effects the sleep¬ 
ing car company may become hable for, by reason 
of their being taken into its car by a passenger, is 
the same as that with reference to the liability of 
carriers in general for baggage with the possession 
of which the passenger does not actually part.*® 
Thus, a sleeping car company is liable for the loss 
of only such money, baggage, or other personal be¬ 
longings as are reasonably necessary for a passen¬ 
ger to take on a journey.*^ This includes clothing, 
ornaments, and such articles as are usually carried 
by travelers, together with a sum of money reason¬ 
ably sufficient for the expenses of the journey in 
which the passenger is engaged.** In determining 


24b Miss.—-Illinois Cent. R. Co v. 

Hwdy. €3 iurir«(. 609, 66 Am/R. 846. 
35u Ala.—Pnllmsn Palace-Car Co. v. 
Adams. 24 So. 921, 120 Ala. 581, 74 
Ani.SJEt. 53, 45 J^ISLA. 767 
28L Ga.—Pfillwian's Palace Car Co. 
V. Hall. 32 SJB. 923, 106 Ga. 765, 
71 Ain.SJL 293, 44 LR.A. 790. 

27. Ky.—PnllmaTi Co. v. Pnlliam, 
218 S.W. 1006. 187 Ky. 213, mting 
CoxFiis Jnzis with approval. 

KUsa—-Illinois Cent. R. Co. v. Handy. 

63 609, 56 Am/R. 846. 

10 C.J. p 1177 note 71. 

22. Ky.—Myers v. PiillTna.¥i Co, 149 
S.W. 1002, 149 Ky- 776, 41 T R A , 
NS., 799 

10 C.J. p 1177 note 72- 
29l Ohio.—Pullman Oo. V- Roos, 9 
Ohio App. 309. 

10 C.J. p 1175 note 53. 

Diamond 

If a porter steals a jiassenger’s 
diamond left under his piUow, the 
carrier, in contemplation of law, is 
guilty of negligrence, and liable for 
Its value —^Pullman Co. v. Bullock. 
Tex.CivApp. 231 SW. 1112. 
xpuly to emj^y trustworthy 
ployees 

It is the duty of a sleeping cax 


company to employ competent and 
trustworthy employees and to exer¬ 
cise a high degree of care in pro¬ 
tecting its passengers and their 
property, and if a sum of money 
reasonable to be earned, in view of 
the journey, is taken from a pillow 
by the porter in absence of the pas¬ 
senger, and while he is making up 
the berth, it is done in the course of 
the employment of the porter and 
the company is liahlCL—^Pnllmnn Co. 
V. Roos, 9 Ohio App. 809. 

30L ir.S —Bacon V. Pnllman Co., 
Ala, 159 P. 1, 89 CCA. 1, 16 LR. 
A.N.S., 578, 14 AnnCas. 616. cer¬ 
tiorari denied 28 SCt. 762, 210 TJ. 
S. 433. 52 LJBd. 1136. 

10 C J. p 1175 note 54. 

31. N.T.—^Robbins v- Pullmsn Co., 
164 N.ir.S. 111. 

32. Ga—Pullman Co. v. Green, 57 
SB 233, 128 Ga. 143, 119 Am SR. 
368, 10 Ann.Cas. 893. 

10 aJ. p 1177 note 64 

33L NY—Williams V. Webb, 58 N. 

Y.S 300, 27 Misc. 508. 

3f4. Ala.—Pullman Palace-Car Co. v 
Adams, 24 So, 921, 120 Ala. 581, 
74 AmS.R. 53. 45 L.RA 767- 
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35(. Mo.—Dings V. Pullman Co., 154 
S.W. 446, 171 MoApp. 643. 

3GL (Sa—Pnllman Co. v_ Schaifner, 
55 S £1 933, 126 Ga. 609, 612, 9 L. 
R.A,NS.. 407. 

37- N.T.—Van Dike v. Pnllman Co., 

261 N.T.S. 292, 145 Misc. 452. 

10 aJ. p 1177 note 83. 

Stocks and bonds 

A sleeping car comikany is not lia¬ 
ble to a passenger for loss of stocks 
and bonds contained in a hand hag 
lost through its negligence, for they 
are not baggage.—Jandorf v. Pull¬ 
man Co, 171 N.Y.S. 321, 104 Misc. 
79, 

38L TJ.S—Wllkipson V- Pullman Oo., 
D.aCal, 22 P2d 177. 

N.T.—Reisinger v. Pullman Co, 288 
NY.S. 228, 248 AppJDiv. 171, rear¬ 
gument denied and order resettled 
292 NT.S. 381. 

10 C'J p 1178 note 8A 

Where the Pullman company’s por¬ 
ter took charge of a passenger's bag¬ 
gage and put it into the upper berth 
of the passei^er”s section, but could 
not produce a camera in the morning 
when called on therefor, the compa- 
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what amotmt of money or wliat effects are reason¬ 
ably necessary for a passenger to take on a jour¬ 
ney, regard must be had to his station in life, to 
the length, purpose, and probable duration of the 
journey,^® and to the probable emergencies that 
Biay be eaq^ected to arise m the course of such jour¬ 
ney,^® and may indude artides intended for his 
use after he leaves the car.^i As to any excess of 
baggage or property beyond this, the company not 
having agreed to become a earner in regard there¬ 
to, and having received no compensation for such 
a responsibilify, and no notice from the passenger 
that such a duty was expected of it, is not hable for 
a loss or theft, even in case the theft is by its own 
employees.'^® It has been hdd, however, that this 
rule does not apply to funds left in the passenger’s 
baggage, where the company's servant took per¬ 
sonal possession of the effects, and where it is 
found as a fact that the porter purloined the prop¬ 
erty.^® 

A reasonable amount of jewdry and ornaments, 
according to the condition and circumstances in 
hfc of a passenger, may be carried as baggage,^^ 
but no jewels and ornaments carried for transpor¬ 
tation merdy, without any intention or purpose of 
using them <m the journey, sudi as pocket jewels 
and ornaments wholly disconnected with the pas¬ 
senger’s personal attire-^*» 

Property of person not a passenger, A sleeping 
car company is not Hable for loss of, or injury to, 
property belonging to a person not a passenger, 
even though it was in luggage of a passenger which 
was destroyed through its negligence, at least where 
such property was not intended to be for the use of 
the passenger.^® 


§ 916. Tjfnitation of Liability 

A sleeping car company cannot limit its liability for 
negligence. 

Contracts of a sleeping car'company for limita¬ 
tion of liability m case of negligence are invalid.^^ 
As the liabiUty of the sleeping car company is for 
negligence only, such liability r^nnot be restricted 
by stipulations printed on the check given to the 
passenger,^® nor by a rule posted in the car, espe¬ 
cially where this rule is not brought to the atten¬ 
tion of the passenger;^® nor can any rule or stipu¬ 
lation to the contrary, if it is not known to the 
passenger, avail the company;®® and it will not be 
presumed that the laws of a foreign state permitted 
the company to contract against liabflity for losses 
incurred by its own negKgence.®^ 

§ 917- Contributory Negligence 

Except where the loss Is caused by theft by the 
company's employee, negligence on the part of a pas¬ 
senger directly contributing to his loss or in fury wilt 
defeat his right to recover therefor from a sleeping car 
company. 

Contributory negligence of the passenger will de¬ 
feat recovery for injuries received, where such con¬ 
tributory negligence, rather than the fault of the 
company, occasions the injury.®® A passenger, 
however, on a sleeping car is only under a duty 
to act as the average person might have acted, and 
'he is not required to take every precaution which 
he could have to prevent the accident.®® Accord¬ 
ingly, a passenger who leaves his berth at night to 
go to the toilet room, after he has discovered that 
one of the night lights at the end of the aisle is out, 
IS not contributonly negligent as a matter of law ®^ 


ny was liable for Its loss.—Pa]mer< 
V. PiillTTiiLti Co.. 167 N.T.S 610 
39. ITS—■'WillnTlson v. Pnllman Oo, 
DaCaL, 22 F2a 177. 

NT.—Van Dike v, pTiilman Co., 261 
NTS 292. 145 Misc. 452. 

Ohio—PnllToa*! Co. V. Boos. 9 01uo| 
App 209 

10 C J p 1178 note 85. 

40L NT—Wilhams V. Webb, 68 N 
TS 300. 27 Mlsc. 508. modSfytne 
49 NTS 1111, 22 lOsc. 513 

41. Mo—Hampton v Pullman Pal¬ 
ace Car Go, 42 Mo App. 134. 

42. NT —Jandorf v. I^jllmsm Oo., 
171 NTS 321. 104 Misc. 79. 

10 C J p 1178 note 88. 

43L Tex.—Pnllmap Co V. Unhe, civ. 
App. 225 SLW. 189. 

4A XX S — -WUlciTiaon V- Piillmjm Co . 

DC Cal. 22 F.2d 177. 

10 C J p 1178 note 89. 

45b Ala.—Ppliin»«B Palace-Car Co v. 


Adams. 24 So. 921, 120 Ala. 581, 
74 Am.SR. 53, 45 IiJEtA. 767. 

10 C J. p 1178 note 90. 

46». Pa—-Wilson v. Co., 65 

Pa.Super 508. 

417. Tex—Stevenson v, PniimsiTi Pal¬ 
ace-Car Co, Civ App., 32 SW 335. 

48L Tenn—Ijonisville. etc,, R. Co v- 
Kiatzenbere^er, 1 S W. 44. 16 Lea 
380. 57 Am R. 232. 

Tex —Stevenson v Pnllman Palace 
Car Co., Civ App., 26 S.W. 112 

49. Ind —-Voss v. Wagner Palace 
Car Co. 43 N.E. 20, 44 NJE. 1010. 
16 lnd.App. 271, 

50L Mass.—Lewis* v. New York 
Sleeping Car Co., 9 N-H 615, 143 
Mass 267, 58 AttlR. 135 

51. Tex—Stevenson v PunmaTi Pal¬ 
ace Car Co, Civ App., 32 SW 335. 

52- Mo —^Hardcastle v St. XKiuis- 
San Francisco Ry. Co., 10 S.W 2d 
935, 321 Mo 14—Hardcastle v. 
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Pullman Co, 10 S.W.2d 933, 320 
Mo. 1239. 

Tex.—Piilima-Ti Co. 1r. Castleberry, 
CXvApp, 251 SW. 518. 

10 OJ, p 1178 note 92. 

Molding grip While 
berth 

Passenger, injured in descending 
from npper bertb. was contnbutorily 
negligent as matter of law for hold¬ 
ing dotbes and gnp m one band — 
Croty V- Pnllman Co., CCA.Wis., 
25 F.2d 563. 

Standing fML ooia vestitnae 
Act of passenger m standing in 
cold vestibule after ejection from 
sleeping car berth constituted con¬ 
tributory negligence.—Pullman Co v 
Lopez, Tex.Civ.App.. 278 SW. 339 

68- NH—Barrett v PiillmaTi Co., 
153 A. 837. 85 NH. 33. 

54. MiijT*-SxiaUen V. Pnllman Co., 

186 N.W 233. 151 Mi«n 152- 
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As to passenger^s property. Where a passenger 
ra a palace or sleeping car is guilty of negligence 
which contributes to the loss of or injury to his 
property, he cannot recover therefor,55 as where 
the passenger while awake exposes to theft money 
or similar personal belongings which are in his ex¬ 
clusive custody, and leaves them, without notice to 
the employees of the company.®® The passenger, 
however, will not be held to have been guilty of 
contributory negligence where he acted reasonably 
under the circumstances.®^ The mere fact that he 
failed to deposit his property in the safest place 
in the berth,®® or utilized a receptacle in his berth, 
placed therein by the company for the use and con¬ 
venience of an occupant,®® does not preclude a re¬ 
covery from the company for its n^ligence in per¬ 
mitting a theft thereof, as the company is bound to 
take reasonable care to prevent theft of the passen¬ 
ger's property, without regard to the part of the 
berth in which it is placed- Where the acts of al¬ 
leged negligence on the part of the passenger were 
caused by the ^wrongful conduct of the company it¬ 
self, the latter is estopped from cl^>iming immunity 
because of such acts.®® Where an ahghting pas¬ 
senger intrusts his baggage to the care of the por¬ 
ter, he is justified in believing that the porter will 
take care of it until such time as he daims 

Theft by employee^ For the theft of the neces¬ 
sary baggage or money of a traveler by one of its 
employees the company is liable, even though the 
traveler has been negligent in exposing the bag¬ 


gage or property in such a way as to induce the 
theft. In such a case the contributory negligence 
of the traveler cannot be considered the proximate 
cause of the loss, as it is the duty of the company, 
through its employees, to protect a passenger’s 
property, even though it is exposed to theft by 
him.®^ 

§ 918. Respective Duties and Liabilities of 
Railroad Company and Palace or 
Sleeping Car Company 

The railroad and sleeping car companies are jointly 
and severally liable for Injuries caused by the negligence 
of either of them to passengers or their effects, except 
that the railroad company is not liable for injuries due to 
the negligence of sleeping car employees with respect to 
their duties which arise peculiarly out of the contract to 
furnish sleeping car accommodations, and that the sleep- 
ing car company is not liable for negligent acts of the 
railroad company in regard to transportation. 

The fact that a passenger rides on a palace or 
sleeping car attached to a train, under a contract 
with the palace or sleepmg car company owning 
such car, does not relieve the railroad company 
from its ordinary obligations and duties to such pas¬ 
sengers;®® but in such cases, in all matters relat¬ 
ing to the safe and comfortable transportation of 
the passengers, the conductor, the porter, and other 
employees on such cars are regarded as the em- 
ploj'ees of the railroad company, for whose care¬ 
lessness or n^ligence in causing injuries to passen¬ 
gers thereon it is liable;®^ and this rule has been 
held to apply where a sleeping car is standing ready 


55b OMo.—^Bonser v. PvUmaTi Co., 2 
Ohio App. 35. 

10 C J. p 1178 note 93. 

56L Tex.—PulimaTi Co. v- Hays, Civ. 
App., 257 S-W. 6S6, certified ques¬ 
tions answered 271 S-W. 1108, 114 
Tex 490. 

10 aJ- p 1179 note 94. 

57- K.Y,—^Hood V. PulimaTi Oo., 198 
lSr.Y.S. 231, 120 Misc. 242. 
w^uijdT'nf laas to porter 

Fassengrer acted reasonably in 
handing^ bag* to Pullman porter at 
steps lending mto car, and then 
after five minutes going mto car 
himself, as respects Pullman com¬ 
pany's liahility for loss of bag.—Van 
Hike V. Pullman Co., 261 N.Y.S. 292, 
145 Miscb 452. 

pis'CTTig jewelxy in suitc^e 

In passenger's action against Pull¬ 
man company, based on loss of suit¬ 
case left on station platform by Pull¬ 
man porter and of Jewelry contained 
in suitcase, passenger was not con- 
tributonly negligent m placiiig Jew¬ 
elry m suitcase instead of carrymg 
it m handbag,, where jewelry was 
useful and appropriate to purpose of 
passenger's Journey in her station mj 


life—Heisinger v. Pnllman Co., 288’ 
HYS. 228, 248 App.Hiv. 171, rear¬ 
gument denied and order resettled 
292 H.Y.S. 381. 

sa. AJa.—^PulimaTi PaJace-Car Co. v 
Adams, 24 So. 921, 120 Ala. 581, 74 
Am-SR. 53. 45 HHA. 767. 

10 C J. p 1179 note 95. 

Daaiger of place of deposit 

In the absence of evidence that the 
place selected was an unusual or dan¬ 
gerous place for a deposit of a pas¬ 
senger's-wearing apparel, or that he 
knew or had reason to know that 
it could not or would not be as ef¬ 
fectually guarded there as in any 
other place where he might have de¬ 
posited it, the passenger cannot he 
held guilly of contributory negli¬ 
gence as a matter of law.—Florida 
V. Pullman Palace Car Co, 37 Mo. 
App. 598—^10 aj. p 1179 note 96. 

59- IJ S. —-WllkiTison V. Pullman 
D-C-CaL, 22 P.2d 177. 

GOu Ga.—Kates v. Pullman Palace 
Car Co.. 23 SJEL 186, 95 Ga. 810, 

61. H.Y—Reismger v- Pullman Co, 
288 ISr.YS. 228. 248 App Hiv. 171, 
reaigument demed and order reset- 
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tied 292 N.Y.S. 381. 248 App.Div. 
711. 

62. Tex—Pnllman Co. v. Vanderhoe- 
ven, 107 SW. 147, 48 Tez.CivApp 
414. 

10 C J. p 1179 note 98. 

63. Ga.—Georgia Southern & F. By 
Co V, Corry. 96 S F 335, 22 Ga 
App. 424, affirmed 99 S.F. 881, 149 
Ga. 295, citing Cozpns Juris with 
approval. 

Pa—Rogers v. Philadelphia & R. Ry. 

Co.. 103 A. 873, 260 Pa. 430. 

10 C J, p 1179 note 99. 

64. Ga.—Georgia Southern & F. Ry. 
Oo. V. Corry, 99 SB. 881, 149 Ga. 
295, 100 SB 48, 149 Ga. 295, af- 
finnmg 96 S.B. 335, 22 CraApp. 
424. 

10 C J. p 1179 note 1. 

AimopnciTi^ statioiL 

(1) Passengers in a parlor car 
belonging to another company are 
passengers of the railroad company, 
and where the porter of the car, al¬ 
though not a servant of the rail¬ 
road company, was allowed to an¬ 
nounce stations, the railroad compa¬ 
ny is liable for his act.—Spiesberger 
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to receive passengers of the railroad company, al¬ 
though it IS not attached to a train.®® A railroad 
company drawing sleeping cars may also be held 
hable for defects in the sleepmg car, especially 
where the passenger is not aware that it is under 
the management of the sleepmg car company.®® 
The fact that the railroad company may also be lia¬ 
ble as a common carrier does not relieve the sleep¬ 
ing car company from any duty it may have assum¬ 
ed or been chaiged with by reason of its joining the 
railroad in the carriage of the passenger.®^ If the 
railroad company imposes and the sleepmg car 
oimpany undertakes - to perform any duty which 
contributes to the safety of passengers while m 
transit, the passengers are entitled to the perform¬ 
ance thereof by the sleeping car company, and, if it 
falls to perform that duty, it is negligent, and liable 
to its passengers for injuries resulting therefrom.®^ 
Both the railroad company and the sleepmg car 
company are jointly and severally liable for injuries 
caused to passengers on a sleeping car, though the 


negligence or wrongs of the sleeping car company’s 
employees with respect to the passenger’s transpor¬ 
tation;®® and the sleeping car company is not re¬ 
lieved from liability by the fact that its employees 
acted under orders from the tram conductor.^® 

On the other hand, a railroad company is not lia¬ 
ble for injuries due to the carelessness or negli¬ 
gence of the sleeping car company’s employees with 
respect to duties which arise peculiarly out of the 
contract of the sleepmg car company to furnish 
sleeping car accommodations, as distinguished from 
the railroad company's contract of safe and com¬ 
fortable transportation^^ Likewise, the sleeping 
car company, not having undertaken the general 
duty of transporting the passenger, is not liable for 
the wrongful acts or negligence of the employees 
of the railroad company with respect to such trans¬ 
portation, as where the mjury results from the neg¬ 
ligent operation of the tram, as this is a duty pe¬ 
culiarly assumed by the railroad company.^^ Also, 


V Miclugan Cent. H Co., HI* 235 F 
S64. 149 CCA. 176. 

10 aj. p 1179 note 1 tbl. 

(2) Wberep however, a passenger 
in a PiillTnan car was not notified 
when he had reached his destination, 
and the tram was switched on the 
road of another company, and the 
passenger, after hemg transported 
some twenty miles over that road, 
was required hy the conductor to 
leave the tram durmg the night, and 
was unable to secure accommodation, 
the original company, whose employ¬ 
ees failed to notify the passenger of 
his destination, was not Uahle in dam¬ 
ages for illness caused by es^iosure, 
etc, as it was not the prommate re¬ 
sult of the company's negligence — 
Georgia Sonthem & F. Ry Co v 
Corry, 99 S£L 881, 149 Ga. 295. 100 
SJEL 48, 149 Ga. 295. affirming 96 S F 
335, 22 GraApp 424. 

Paalure to awalcen passenger 
Negligent failure of porter of Pull¬ 
man car to awaken a passenger at 
his station, whereby he was car¬ 
ried beyond it and put ofF by conduc¬ 
tor of train, with resulting illness, 
gave right of action against railway 
company *—Georgia Southern & F 
Ry Co V Corry. 96 SEL 335, 22 Ga. 
App 424, affirmed 99 S.F. 881. 149 
Ga 295 

Pailaxe to place step for alighting 
A railroad is answerable for neg¬ 
ligence of Pullman porter in not 
placing step for a passenger to alight 
resulting in personal injury, al¬ 
though porter was not its egmployee^ 
in absence of any showing that Pull¬ 
man car was not under its manage¬ 
ment. as passenger may assume that 
whole tram is under one rnsLYiage- 


ment.—Rogers v. Philadelphia & R.' 
Ry Co., 103 A. 873 260 Pa 430 
65^ Colo—Denver, etc., R. Co v 
Derry, 108 P. 172. 47 Colo 584, 27 
DR.A,NS. 761 I 

10 CJ. p 1180 note 2 | 

6S. IJ.S —^Pennsylvania Co v Roy, | 
Ill, 102 US 451. 26 LuEd. 141 
10 C J p 1180 note 3 
67- U.S—Pullman Co v Wain, C 
CAPa, 4 F.2d 1, 41 A.I.R. 1393, 
certiorari denied 46 S.Ct. 19, 269 
IIS 557, 70 L-Ed. 410 1 

Joint enteEpxise | 

The fact that the Pullman compa¬ 
ny would not allow x^assengers to 
nde on their car unless they had 
purchased transportation tickets 
from railroad shows a joint enters 
pnse.—Pullman Co. v. Wain, CCA. 
Pa.. 4 P.2d 1, 41 ADR. 1393. cer¬ 
tiorari demed 46 S.Ct. 19, 269 IT S. 
557, 70 L Ed. 410. 

68. ITS— PnllTnan CJo. V. Wain. SU- 
pra. 

Passenger, who fell from zooviBg 
tzaui through failure of PnllTnan 
company’s employees to close side 
doors and trapdoors to vestibule of I 
car as soon as tram was put m mo¬ 
tion, and husband have a right of 
action against Pnllman company 
alone—PiiiimsiTi Oo- v. Wain, C.CLA 
Pa, 4 F2d 1, 41 AJLmJEL 1393, cer¬ 
tiorari denied 46 SCt. 39, 269 IIS 
557, 70 LEd 410 

That railToad rule required its 
conductor to pass through trajn and 
see that all vestibule doors were 
closed did not relieve the Pullman 
oompaiiy from Its duty under rules 
imposed by the raitroad to see that 
outside doors and trapdoors were 
closed while tram was m motion.— 
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Pullman Co. v. Wain, CCA Pa., 4 F. 
2d 1, 41 AIjlR 1393, certioran denied 
46 set. 19. 269 DS 557, 70 D Ed. 
410. 

69. Tex—^Pullman Co v. McGowan, 
Civ App, 210 S.W. 842, error re- 
fusedL 

10 C J p 1180 note 4 

pcimacy and liab'Hty 

Pullman company is primarily and 
railway company secondarily liable 
for injuries resulting from former's 
negligence when acting as agent for 
railroad —^Mixon v. Southern Ry Co, 
138 SE 45. 139 SC. 343. 

TOu Tex.—^PnilTTian Palace Car Co v 
Hocker, 93 SW. 1009, 41 Tex Civ 
App. 607 

71. SC.—Campbell v. Seaboard Air 

Dine R. Co, 65 SE 638 83 S.C 

448, 452, 137 Ain.SR..824. 23 DR. 
A.,lSr.S, 1056. 

10 C J. p 1180 note 6. 

Who are employees of earner see 
supra § 690. 

72. Mo —Dink v. Atlantic Coast Dine 
R. Go, App., 233 SW. 834. 

10 C J. p 1181 notes 7 S 

Authoxity of Pni'|jn«n cosnpaaiy’s 
agent' 

Where a passenger^s railroad tick¬ 
et regding from New York to Wash¬ 
ington and thence to Chattanooga, 
provided that the ticket should he 
countersigned at New York, the pas¬ 
senger was bound to know that a 
sleeping car company could not 
gnaxantee the manner in which the 
railroad company should perform its 
contract, and that the sleeping car 
company’s agent had no authority to 
agree that the passenger’s ticket 
would be acceptable for transporta- 
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a railroad company is not liable for an assatdt and 
battery committed by an employee of a sleeping car 
company, wholly provoked by the person assault- 
ed-^s 

As to trespassers. The law will not impute to the 
employees of the sleeping car company an agency 
for the railroad company as respects trespassers, 
as the reasons which justiJ^ the imputation of an 
agency or servanthood with respect to passengers 
whoUy fail when applied to a trespassers^ 

As to baggage. It has been held that a railroad 
company is liable for the loss of the luggage and 
effects of a passenger in a sleeping car, under the 
control of the employees of the sleeping car com¬ 
pany,^® although the contract between the railroad 
company and the sleeping car company exempts it 
from liability for baggage,^® it being held that the 
Habihty of the two companies is both joint and 
severaL^^ The railroad is, of course, liable where 
the loss is due to its own negligence.*^® 

§ 919. Actions 

a. In general 

b. Pleading 


a. In Cfeneral 

General rules apply in actions arising out of the use 
and operation of sleeping cars. 

General rules apply to actions for damages aris¬ 
ing from the use and operation of sleeping cars. 
Accordingly, there must not be a misjoinder of 
causes of action.^® Although the passenger may 
have a right of action on contract for breach of the 
express or implied undertaking of the sleeping car 
company to furnish accommodations, the refusal of 
the company without valid excuse to permit a prop¬ 
er person to avail himself of the accommodations of 
the sleeping car will support an action in tort.®® 

Venue. An action for danuiges for failure to 
provide a sleeping car berth reserved by plaintiff 
is properly brought in the county where the journey 
commenced, even though it terminated at a pomt 
without the state.®! 

What law governs. A sleeping car passenger’s 
action for abuse and damages caused by the com¬ 
pany’s employee is governed by the laws of the 
state in which such acts were done.*® 


tion to Washington without being: ■ 
eountersigned m New Tork, and 
might be countersigned in Wash- 
ingrton.—CaXhonn v, I*iil)Tnan Com¬ 
pany, Tenn., 159 F- 3S7. 86 C.C.A. 
387, 16 575, alBrmiiig 149 

F. 546. 

Safe place to alight 

A sleeping car company Is not li¬ 
able for injury suffered by plam- 
tifT because she was not afforded a 
safe place to alight, and because of 
her having to walk back to the sta¬ 
tion, from the place of her disem¬ 
barking, over a rough and danger¬ 
ous railroad track.—Pnllman Co. v. 
Strang, 132 So. 399, 35 GaA^pp. 59. 

731 Pa.—Robrhach v. Pennsylvania 

R. Co., 22 FaJDist. 439. 

7A Tenn.—Liouisville & N. H. Co. 

V. Marlin, 186 S.W. 595, 135 Tenn 

435. L..ILA.1917A 417. 

^^leasons which Justify the im¬ 
putation of an agency or servant- 
hood in respect of passengers whol¬ 
ly fail when applied to a trespasser. 
The railway company owes to its 
passengers the duty of highest care 
. . . while to a trespasser it owes 

only the duty to refrain from inten¬ 
tionally injuring him. . . . Hav¬ 

ing assumed a contract of carnage 
with a passenger, it cannot escape 
or evade its responsibility to him by 
turning him over to the employes of 
the Piiiiinan Company. The law for¬ 


bids It, and makes its veto perfect 
by treating the employ§s of the 
sleeping car company as the servants 
of the railway company, as respects 
such passengers. As to trespassers 
there is no contract and no duty of 
service, and public policy does not 
require the imputation of an agen¬ 
cy."—Ijouisville & N. R. Co. v. Mar¬ 
lin. 186 S.W. 595, 598, 135 Tenn. 435, 
L.R.A.1917A 417. 

MhUclons acts 

Where a Pnllmsm car conductor 
unnecessarily and maliciously, and 
as a personal matter, compelled a 
trespasser to leave the tram while 
it was passing over a trestle, and 
the trespasser was killed, the rail¬ 
road company was not responsible, 
the pnllms*^ conductor not being the 
company's agent as to such act — 
liOuisville & N. R. Co. v Marlin. 186 
SW. 695, 135 Tenn 435, I.JEIAl1917A 
417. 

TSi D.C.—Robinson v. Southern R 
Co., 40 App,D C. 549, 553. T. T? A 
1915B 621, Aiin.Cas.l914C 959. 

10 C. J. p 1181 note 10 

i 

76. Tenn— liOuisvllle, etc., R. Co, v. 
Katzenberger, 1 SW. 44, 16 Lea 
380. 67 Am.R. 232. 

77- Miss —Nelson v. Illinois Cent 
R Co. 53 So. 619. 98 Miss. 295. 
306. 31 L-RAje^S. 689. 

10 C.J p 1181 note 13. I 
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78L —Kliisley ▼. Lake Shores 

eta, R. Co., 125 Mass 54, 28 Am 
R. 200. 

10 aj. p 1181 note 13. 

76. Comiectliig raRzoads 

A petition brought against three 
defendants jointly, a railroad compa¬ 
ny, the Pullman company, and an¬ 
other railroad, in which it is alleged 
that the first two d^endants were 
negligent m permitting plaintiff to 
remain in the Pnllnijin coach after 
it had been switched off from the 
Ime of the first carrier to the Ime 
of the other earner, thereby divert¬ 
ing plaintiff from the proper route 
of her destination, and that the con¬ 
ductor of the last named earner 
treated her "in a rude and ugly man¬ 
ner" m connection with her leaving 
the second train, presents a mis- 
jomder of actions, m that it fails to 
set forth any acts of concurrent neg¬ 
ligence contnbutmg to the alleged 
injury.—Armstrong v. Southern Ry. 
Co, 116 S.F. 31, 29 Ga.App. 418. 

80. lU.—Nevin V- PnllmaTi Palace 
Car Co, 106 HI. 222, 46 AdolR. 688 

Tex.—Piillma-n Palace-Car Co. v. 
Booth, CivA.pp., 28 S.W. 719 

81. Ga.—Bryant v. Atlantic Coast 
Line R Co.. 91 S.H. 1047. 19 Ga. 
App. 536. 

82. Miss —Pullman Co. v. Alexan¬ 
der, 78 Sa 293. 117 Miss. 348, 
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liu We!-^ing 

General rules of pleading apply In actions of this 
character. 

The rules applicable to the pleadings in civil ac¬ 
tions generally apply in an action by a passenger 
against a sleeping car company for a breach of 
contract,*^ or for injuries to,** or ejection of,*^ 
a passenger, or for loss of, or injury to, the passen- 
ger^s effects-*® Contributory negligence m order 
to be available as a defense must be pleaded-*^ 

Issues, proofs and variance. Such matters only 
can be considered as are properly put m issue by 
the pleadings and evidence m the case.** Plaintiff 
must recover, if at all, on the cause of action plead¬ 
ed by him, and where there is material variance be¬ 
tween his pleadings and proof, it is fatal to a recov¬ 
ery.*® Where there is no question but that plain¬ 
tiff’s injury resulted from a fall caused by defend¬ 
ant's negligence, plaintiff is not obliged to establish 
with certamty the exact tnanner in which his injury 
was inflicted.®® 


c. EvidenSe 

General rules goveni as to presumptions and burden 
of proof, and as to the admissibility and the weight and 
sufficiency of evidence in actions against sleeping car 
companies. 

The burden of showing a failure or neglect on the 
part of the company or its employees to exercise 
the care owed to the passei^er and his effects is 
on plaintiff,®^ as is also the burden of showing that 
the wrong alleged was the proximate cause of his 
injury.®* Mere proof of a loss of baggage or prop¬ 
erty by a passenger while occupying a berth does 
not make out a prima facie case or g^ve nse to a 
presumption of n^ligence on the part of the com¬ 
pany, but to sustam a recovery some evidence of 
n^hgence on its part must be shown,®* as in case 
of such loss a presumption has been held to exist in 
favor of the company that it performed its duty 
toward its passengers.®* Where, however, plaintiff 
shows that defendant was guilty of negligence, as 
for failure to keep a reasonable watch, defendant 
has the burden of explanation and of showing the 
exercise of a proper degree of care.®® On the oth- 


83. Ga.—Bryant v. Atlantic Coast 
Line R Co., 91 S.B. 1047. 19 Ga. 
App. 536 

10 C J p 1183 note 31, 
luoOLd. 

Oa—Bryant t. Atlantic Coast libie 
R. Co, 91 SJS. 1047, 19 GaJlpp. 
536 

Oluo-—PnliTnaii Co. v. Roos, 9 Ohio 
App 309 

10 CJ. p 1183 note 31 [a]. 

84. TJS—Pullman Co v- Cuttle. C. 
CAGa, 2 F2d 151 

10 CLJ. p 1183 note 32. 

Assault by employea 

A dedaxation charging: that plain¬ 
tiff was passenger on defendant’s 
car. when its agent, servant, and 
employee a*!s*-'^-lted her and made 
^mdec^nt proposals, was demurrable, 
where it did not aUege the scope 
•of such servant's duties.—Schilling 
V. PnllTfiae Co.. J> CJeiSL, 292 F. 768. 
Assault by 

A passenger's petition against rail¬ 
road and sleeping car company for 
iifUTift^es sustained by reason of as¬ 
sault by mtoxicated fellow passen¬ 
ger stated no cause of action, al¬ 
though alleging that fellow passen- 
gm^s intoxicated condition was 
known to conductors, where petition 
•did not otherwise show that conduc¬ 
tors might have reasonably antici¬ 
pated the assault.—Powell ▼. Beas¬ 
ley, GaJtpp., 194 S.F. 926 

8SL IT S —Calhoun v- PnllTnan Pal¬ 
ace Car Co., aCTenn. 149 F. 546, 
affirmed 159 F. 387, 86 aCA. 387, 
16 LP,A.NS, 575 
88. Ala.—PHiimji^n Palace-Car Co. v- 


Ad».m«i, 24 So 921, 120 Ala. 581, 
74 AmSR 53. 45 LRA. 767. 

10 aj p 1184 note 34 
Vim TIS —-"Wiikimson V Pullman Co, 
DCCab, 22 F2d 177. 

10 C J. p 1184 note 35 
88. Tex:.—Pnllman Co. T. Franks, 
Civ App, 187 S.W. 501. 

10 C.J p 1184 note 36. 

Svidence not admismlile 

Where plaintiffs purchased railway 
tickets at Baltimore to TTewbem and 
paid for a berth m a Pullman from 
Washington to Goldsboro, and sued 
for failure to provide a berth at 
Wa«thing:ton, it was error, being be¬ 
yond the allegations, to prove that 
the gateman would not let them 
through the gates of Baltimore in 
time to reach Wasbingrt:on before the 
departure of the pnllYn^Ti m which 
their berth was reserved.—Sultan v. 
Pennsylvania R. Co., 96 SB. 897, 176 
isra 136 

Betentloii. of porter 
Where no basis for punitive dam-j 
ages was laid m pleadings m action! 
against carrier for assault by Pull¬ 
man porter, question whether ear¬ 
ner ratified conduct of porter by re- 
tfliTimg him was innnmterlfl.1 —Pull¬ 
man Co V. V. 1151.11, CCAW.Va., 46 
F.2d 399. 

88. Tex.—Pnllyrtan fjo V. XiOpez, 
CiV-App., 278 SW. 339 
10 CJ p 1184 notes 37, 38. 

Wo v«H-'ice 

D.CL—pniimaTi Co v. Bppler, 17 F2d 
670, 57 AppDG 82. 

9Gl N HL—Barrett v. Piiiiioan ^, 
153 A 837, 85 N.BL 33. 
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81- N.Y—Sneddon v- Payne, 187 K. 

T.S 185, 114 Misc. 537 
10 C J. p 1184 note 40. 

92. Mass—Randall v. New York, N. 
EL & HL R. Co.. 115 NEL 231, 236 
Mass 404. 

10 C J. p 1184 note 41. 

93. Mass—Randall v. New York, N- 
H. & H. R. Co, supra. 

NY.—Goldstein v Pullman Co, 116 
NJS 376. 220 N.Y. 549. LuR.A1918B 
1060. affirming 147 N.Y,S 133. 161 
AppJOiv. 756. 

Tex—Pullman Co_ v. Bullock, Civ. 

App, 231 SW. 1112. 

10 C J. p 1184 note 42- 

98. NY—Carpenter v. New York, 
etc., R. Co, 15 NYSL 345, 14 
Daly 459, afibnmed 26 NB 277, 124 
N.Y. 53, 21 Am-SJS. 644, 11 LLRA. 
759. 

9 S. Mo—Fisher V. Pnlfinan Co , 254 
SW. 114, 212 MoApp 280 
NY—Holden v. Davis, 196 N.Y-S 
552, 119 Miff- 492. 

10 C J. p 1184 notes 44, 45. 

FaUnra to amrclse xeaaonabLa watch 
Plamtiff boarded defendant’s sleep¬ 
ing car at night, and the porter 
preceded him and placed his bag be¬ 
side his herth, which was made up, 
and before retiring plaintiff went to 
the washroom and thmi returned to 
his former positioii. When he arose 
m the mormng his bag was gone. 
While the mere proof of loss of 
property by a passenger while occu¬ 
pying a berth does not make out a 
pnma facie case, a sleeping car 
company is a quasi bailee for hire 
and a quasi watchvnnT^ and under the 
doctrine of res ipsa loquitur it is 
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er hand, where plaintifFs baggage was intrusted to 
the care of defendant's employees, the passeng^er 
makes out a pnma facie case by proving a deinand 
for Its return and the sleeping car company's re¬ 
fusal or inability to return it 

Since, ordinarily, as discussed in CJ.S. title 
Agency § 333 c (4), the principal is not liable for 
punitive or exemplary damages because of the 
wrongdomg of the agent unless he authorized or 
ratified it or participated therem, a passenger on a 
sleeping car, who was insulted and d-amaged by the 
acts of the porter, has the burden of proving, as a 
prereqmsite to the recovery of punitive damages, 
that the company authorized or ratified the porter^s 
acts.37 

There is no presumption that a person under the 
influence of intoxicating liquors w^ll commit an 
assault without provocation, nor will an inference 
be authorized from the mere fact of intoxication 
that a person in such condition might be reasonably 
expected so to conduct himself.®^ 

The burden of proving the alleged contributoiy 
negligence of the passenger is generally on the com¬ 
pany, unless it is established by the passenger’s own 
evidence.®® 

The presence of a porter on the platform along¬ 


side defendant’s sleeping cars, in full view of de¬ 
fendant’s other employees, and the jjorter’s wearing 
of the uniform, badge, and cap of defendant, have 
been held to raise a presumption that the porter was 
in defendant’s employ.^ 

Where an accident happens, such as the falling 
of a berth, or the like, which is in its nature at¬ 
tributable to some defect m the car or appliances, it 
will make out a pnma facie case of negligence on 
the part of the company.^ Where, however, plain¬ 
tiff was injured by slipping on the sill of a sleeping 
car of the latest and most approved type of con¬ 
struction, in perfect repair, the film of ice, if any, 
on the sill, which caused the fall, being so imper¬ 
ceptible that it could not be observed without get¬ 
ting down on the floor and scraping the sill with a 
knife, the doctrme of res ipsa loquitur does not 
apply.® Likewise, the doctrme does not apply in 
an action for injuries to a passenger caused by the 
sudden closing of a door m a sleeping car.^ 

Admissibility. General rules of evidence apply 
in an action by a passenger against a sleeping car 
company with respect to the admissibility of evi¬ 
dence,® irrespective of whether action is for fail¬ 
ure to furnish accommodations reserved,® for inju¬ 
ries sustained by reason of company’s negligence,^ 


not the injury, but the manner and! 
circumstances of the injuiy that jus¬ 
tify the inference of neg-li^ence, and, 
plaintiff established a prima facie 
case of the sleeping car company's 
negrligence in failing to exercise a 
reasonable watchfulness over the | 
bag to prevent its loss during- the; 
night, shifting the burden of ex¬ 
planation to defendant, although 
plaintifi^s burden to show negligence 
still rernamed.—Goldstein v. Pull¬ 
man Co, 116 N.E. 376 220 Isf-Y 549, 
L.R.A1918B 1060, affirming 147 N. 
T S 133, 161 App I>iv. 756. 

9GL N.Y—Vj2h Dike v- Pullman Co., 
261 1«,Y.S. 292, 145 Misc 452. 

97- Ifiss.—^Pullman Co. v. Alexan¬ 
der, 78 So. 293, 117 Miss. 348. 

9S. Ga.—Powell v, Beasley, App, 
194 S.S. 926. 

90. Ala.—PiinTnan Palace-Car Co. v. 
Adams, 24 So. 921, 120 Ala. 581, 74 
Am-SR 53. 45 LJELA. 767. 

1- N.Y.—Van Dike v. Pullman Co, 
261 N.Y.S 292. 145 Misc. 452 

2. Ohio.—Cleveland, etc, R. Co. v. 
Walrath, 38 Ohio St 461, 43 Am.R. 
433. 

3. Utah.—Connell v Oregon Short 
Line R. Co., 168 P. 337, 51 Utah 
20 

4. Wash —^Valentine v. Northern 

Pac. R. Co. 126 P. 99. 70 Wash 
95. i 


5w U S.—Pullman Co. v. Uall, C.G.A. 

W.Va, 46 P2d 399. 

S.C.—Bonner v. Pullman Co, 159 S 

E- 382. 160 SC. 531, 76 ALR. 922. 
10 CJ. p 1185 note 49 

€L Zvidence held ad'missfhie 

(1) In an action to recover for a 
failure of the company to reserve 
a berth, evidence of the rudeness of 
the conductor in ejectmg the passen¬ 
ger from the car is admissible — 
Pullman Palace Car Co. v. Booth, 
TexCivJ^pp., 28 SW. 719. 

(2) Also evidence of the inconveni¬ 
ence, annoyances, pam, and suftermg 
incident to traveling m ordinary 
coaches is admissible—Aplington v. 
Pullman Co.. 97 N.Y.S. 329. 110 App. 
Div. 250, 17 N.YAjmCas. 455—10 C. 
J. p 1185 note 51. 

<3) Ijikewise, evidence of the hap¬ 
penings at the place where the ac¬ 
commodations were to be furnished 
is sidmi«?sible—Bonner v. PullmaTi 
Co, 159 S.B. 382. 160 SO. 531, 76 A. 
LR 922—10 aj. p 1185 note 52. 

(4) As bearing on the question of 
the authority of the persons through 
whom sleeping car or palace car 
reservations were made^ evidence 
that facts showing special injuries 
for failure to furnish accommoda¬ 
tions were commumcated to such 
persons is admissible—Pullman Co 
V. Meyer, Ala, 70 So. 763- 
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<5) To establish the authority of 
an agent to make such reservations, 
similar acts on his part and the rec¬ 
ognition of them by the company un¬ 
der similar circumstances may be 
shown. 

Ohio— Pullman Co. V- WiUett, 27 
Ohio Cir Ct 649. 

Tex.—Pullman Palace Car Co v. 
Nelson, 54 S.W. 624. 22 Tex Civ. 
App 223. 

7- Evidence held Vl‘rni«3sible 

The agreement between the sleep¬ 
ing car company and the railroad. ^ 
and the rules of both are admissible 
to show a breach of duty on the part 
of the sleeping car companjr’s em¬ 
ployees, which resulted in plamtifFs 
injuries.—Pullman Co v. Wain, CCl 
A Pa., 4 F.2d 1, 41 ARR. 1393, cer¬ 
tiorari denied 46 S.Ct. 19, 269 U.S. 
557, 70 L..Bd- 410 

Evidence held fn-d-missm'ble 

In an action for injuries sustamed 
through the alleged negligence of a 
porter, evidence that the porter was 
usually careful, competent, and at¬ 
tentive is inadnni'ssible, such evi¬ 
dence is not rendered admissible by 
the testimony of a witness for plain¬ 
tiff that she had on one occasion no¬ 
ticed him doing his; Work m a man¬ 
ner tending to show that it put him 
in an unpleasant frame of mmd — 
Ha. mina.Ti v PuUmaTi Palace-Car Co, 
Mo., 85 F. 353, 29 CCA. 191. 



13 C- J S- 


CABBIEBS 


§ 919 


or for loss of property « 

Weight and sufficiency^ The weight and suffi- 
aency of the evidence is governed by general 
rules ^ Plaintiff is not bound to prove his case 
beyond a reasonable doubt, a preponderance of the 
evidence being sufficient,^® nor need he produce 
more evidence than is sufficient for the purpose of 
his case^i Mere failure of plaintiff to avail him¬ 
self of an opportunity to corroborate his own testi¬ 
mony by that of witnesses tendered by defendant 
cannot operate to his prejudicc.^^ 

d. Trial 

The trial of an action against a‘sleeping car coin> 
pany is governed by general rules 


Questions of law and of fact, in an action against 
a palace or sleeping car company by a passenger, 
are governed by the rules obtaining in civil actions 
generally. Thus, the reasonableness of a rule pro¬ 
mulgated by the company concerning its passengers 
is generally regarded as a question for the court^* 
So, where the evidence is dear and undisputed in 
favor of plaintifP^ or defendant,^® the court may 
dispose of the case by directing a verdict; but 
where there is sufficient evidence to be submitted to 
the jury, and it is conflictmg or doubtful, the issues 
should be submitted to the jury, with proper in- 


Suties of poxter 

In action against sleeping car com¬ 
pany for injury from bemg trans¬ 
ported m an msufflciently heated car, 
testimony of defendant's assistant 
superintendent as to the duty of de¬ 
fendant’s porter to build a fire in the 
sleeper was properly admitted—Pull¬ 
man Co V McGowan, TexCivApp, 
210 S.W S42, error refused 

Xn actiosL againsi; carrier for as¬ 
sault by Piillman porter, rejection 
of testimony of another porter that 
immediately after assault passenger 
made no charge that porter had 
touched her was error. Also, testi¬ 
mony that passenger had drunk 
whisky shortly before retiring and 
had whisky m her possession was ad¬ 
missible, where defense was that 
Pullman porter put hand in her berth 
'solely m attempt to find whisky, and 
such fact was a circumstance for 
jury’s consideration in determiTnng 
dn^mage to her from shock when 
Pullman i>orter put his hand in her 
berth—Pullman Co. v. TTall. O.CA 
W Va., 46 F 2d 399. 

8. Other robberies 

(1) In an action for the loss of 
property, evidence of other robberies 
in the same car on the same night is 
competent as bearing on the absence 
of proper care by the company — 
Pullman Co. v Schober, TeitCiv App., 
149 S.W 236—10 C J. p USB note 66. 

(2) Such evidence, however, can¬ 
not be used to show that the passen¬ 
ger was m fact robbed.—piiiimflu Car 
Co. V. Gardner, 3 Pennyp.,Pa., 78 

Bedlazatiljcms 

(1) Declarations of other passen¬ 
gers that they had been robbed are 
hearsay evidence and inadmissible — 
Bevis V. Baltimore, etc., R Co, 26 
HoJtpp 19. 

(2) Liikewise, declarations of an 
employee as to his suspicions are not 
admissible—-Bevis v Baltimore, etc.. 
R. Co, supra. 

(3) Declarations of an employee 
made at the time and constituting a 
part of the res gestse are, however, 
admi«s^il)le.—Strauss v. ipiiTiinan 


Palace Car Co, 7 lja.App., Orleans, 
67 

10 C.J p 1185 note 60 
Declaxatioiis, e3Kpian;>tloii^ and 
suggesfcioiLS of an employee of a 
sleepmg c^ar company whose duty it 
IS to care for the passenger’s bag¬ 
gage, made on the passenger^s m- 
auiry while on the car as to what 
had become of his baggage taken 
away by such employee, is admissi¬ 
ble m an action for its loss—^Hamp¬ 
ton V Pullman Palace Car Co, 42 
Mo App 134. 

ITiifonnjded fears 

In an action against a sleeping car 
company for loss of passenger^s 
clothes, testimony of plaintiff as to 
mental anxiety or fear which was m 
fact unfounded was inadmissible — 
PiillTnaTi Co V- Moise, Tex.Civ App, 
187 SW 249. 

9- Ky—PiillTTian Co. v 218 

SW. 1005 187 Ky. 213. 

10 C J p 1185 note 61 
Evidence held sufficient 

CD To sustain a findmg that sleep- j 
mg woman was assaulted, and thatj 
she did not dream that she was as¬ 
saulted.—Pullman Co. v. PiiHiam, 218 
S-W 1005. 187 Ky 213. 

(2> To warrant finding of defend¬ 
ant’s negligence—C^dwell v- Pull¬ 
man Ck>, 128 S £ 504, 132 S.C. 321. 

<3) To authorize a reasonable de^ 
duction or conclusion by the jury 
that defendant’s porter was guilty 
of the theft of plaintiff’s diamond 
stud.—Pullman CJo. V- Bullock, Tex. 
Civ App, 231 S.W 1112 
10 C J p 1185 note 61 [a]. 

Ewden'^e held insnfficieut 

CD To show that defendant by act 
or omission had violated any duty 
incumbent on it which caused the 
injury.—Griffith v. Piillman Co., 121 
A. 363. 142 Md. 514. 

(2) To show contributory negli¬ 
gence.—International-Great Northern 
R. Co V Purswell, Tex.CivJV.pp, 16 
SW2d 363 

(3) To raise an issue of theft by 
porter—Pullman Co. v. Franks, Tex 
CivA.pp, 187 SW. 501 
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C4> To show negligence of defend¬ 
ant company m failing to find rings 
left m ladies' dressing room, either 
before or after it knew of the loss — 
Pullman Co v. Hays, Tex Civ App, 
257 SW 686. certified Questions an¬ 
swered Com App, 271 SW 1108, 114 
Tex 490. 

10 C J p 1185 note 61 [bl 
XiUggage intrusted to station porter 
In an action by a traveler, who 
had his hand hag earned mto a Pull¬ 
man car by a station porter or red 
cap and then was unable to find it, 
evidence did not warrant a findmg 
that it was left in custody of Pull¬ 
man employees, so as to make the 
carrier liable as an insurer—Sned¬ 
don V. Payne, 187 NTS 185, 114 
Misc 537 

Porter’s testiinony that step box 
over which passenger tripped was 
not in passageway did not conclu¬ 
sively prove absence of negligence — 
Watson V. Pullman Co,, 38 S W.2d 
430, 238 Ky. 491. 

Kiat side doors and trapdoors were 
left open, and resulted in injuries to 
Pullman car passengers, were facta 
from which jury could infer lack of 
care on part of Pullman comiiany in 
performing part of common joint 
duty to traveler in which it had 
nmted with railroad.—Pullman CUk 
V. Wain, CCA.Pa, 4 P2d 1, 41 A.L. 
R. 1393, certioran denied 46 SCt 19, 
269 US. 557, 70 LEd. 410 

Uk N-T.—Van X>ike v Pullman Co., 
261 NTS. 292. 145 Misc. 452 
10 C J. p 1186 note 62. 

11. Iia—Strauss v. PuUmaTi Palace 
Car Co., 7 I-" App, Orleans, 67 

19- Da-—Strauss v. PuUmaiTi Palace 
Car Co., supra. 

13. Ala.—Pullman Car Co v. Krauss. 
40 So. 398. 145 Ala 395. 4 L.R.A-. 
NS, 103, 8 AnnCas. 108. 

10 C J. p 1186 note 66. 

14. N.T—Van Dike v. Pullman Co., 
261 NT.S 292. 145 Misc. 452 

15. Ky—^Myers v Pullman Co, 149 
SW. 1002, 149 Ky. 776, 41 L.R.A., 
NS. 799. 
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structions,^® The question whether or not the com¬ 
pany exercised a reasonable and proper degpree of 
care under the circumstances is for the determina¬ 
tion of the jury, where the evidence is disputed, or 
is such that different conclusions might reasonably 
be drawn therefrom,^^ or is a question of fact for 
the court when sitting without a jury.^® The ques¬ 
tion of the passenger’s contributory negligence,^® 


or whether his conduct was unreasonable so as to 
go in mitigation of damages,^® is also generally one 
of fact under the evidence. 

Instructions. The instructions, in an action by a 
passenger against a sleeping car company, must 
correctly and specifically state the law as applica¬ 
ble to the facts of the case .21 Such instructions 


IGL us—Pnlimafi Co. V- Ciilbreth. 
CCJi-Ala.. 2 F2d 540, 42 A-Ii-R. 
164, affirmingr, I> C., Ciilbreth v. 
PulImpTi Co., 293 F. 402. 

Mass.—^Randall v- New York. N. H 
& H. R. Co., 115 N.EL 231, 226 
Mass. 404. 

Mo.—Hale v. Pennsylvania R. Co.. 
App. 200 SW. 688. 

N.EL—^Barrett v. Pullman Co, 153 
A. 837, 85 N.H: 33. 

Or.—Pierce v. Northern Pac. Ry. Co. 
271 P. 976, 127 Or 461. 62 A.L.R 
644. 

S.C—Bonner v Pnllman Co., 159 S 
F. 382. 160 S.C 531. 76 Jl.Ij.1R. 923 
—Forbes v. Pullman Co., 135 SR 
563. 137 S.a 433. 

Tex.—Pullman Co. v. Dudley, Civ 
App., 77 S.W.2d 592. 

10 CJ p 1186 note 68. 

SvideiuMi held snflleieiLt to go to 
jury on question of defendant’s neg¬ 
ligence. 

U.S.—Pollnnau Co, V. CuttlOi CCA 
Ga., 2 P2d 151. 

S,C—Mixon V. Sonthem Ry. Co., 138 
S R 45, 139 S.C 343. 

pi-*«ntur to damages 

Where because of breach of de¬ 
fendant Pullman compan 3 ^s contract 
to furnish berth plaintiff was com¬ 
pelled to ride in chair car, conrt 
properly refused peremptory instruc¬ 
tion offered by defendant, plaintiff 
being entitled in any event to nomi¬ 
nal damages.-O’Neil V- Pullman Co., 

260 S.W. 798, 214 MoApp. 283. 

17. Ga.—Hines v. Malone^ 105 S.R 
37, 25 GaApp. 781. 

Minn —SpaJlen v. Pull man Co., 186 
NW. 233, 151 Minn. 152. 

N.Y.—Reisinger v. Pullman Co., 288 
N.Y,S. 228, 248 App.Div. 171. re- 
argument denied and order r^et- 
tled 292 N.Y.S. 381. 

N.C—Sultan v. Pennsylvania R. Co., 
96 SR 897, 176 N.C x36. 

Tex.—Pullman Co- V. Molse;, Civ. 

App, 187 S.W. 249 
10 CJ p 1186 note 69. 

Plaeiiig baggage on platfoxin 

Whether defendant Pullman com¬ 
pany’s porter was negligent in plac¬ 
ing alighting passenger^s suitcase on 
station platform together with other 
passengers’ luggage, as was custom¬ 
arily donCf and cautioning passengers 
as they left car to cl^im right bag¬ 
gage was for jury m action for loss 
of suitcase and its contents.—Rei*< 


singer v. Pullman Co., 297 N.Y S. 196, 
252 App.Div. 87. 

Stepladder piotrn^ing in 
way 

Whether person of ordmary pru¬ 
dence would have left stepladder pro- 
3 ecting into mam passageway of 
tram, causing injury to passenger, 
was for jury.—Barrett v. PnllmaTi 
Co. 153 A S37, 85 N.BL 33. 

Tzipping over step box 

Evidence of injury to passenger 
when tripping over step box in aisle 
of vestibule, where it should not 
have been, made a case for the jury. 
—Watson V. Pullman Co, 38 SW.2d 
430, 238 Ky. 491. 

18. N.Y.—Cassasa v. New York 
Cent, eta, R 95 N.Y.S. 648, 

109 App.Div. 170 
10 C J- p 1186 note 70. 

19u Mo.—Hardcastle v. St. Ijouis- 
San Francisco Ry. Co, 10 S.W,2d 
935, 321 Mo. 14—Hardcastle v. 

lEMllman Co, 10 S_W.2d 933, 320 Mo. 
1239—^Hale v. Pennsylvania R. Co„ 
App. 200 S.W. 688. 

Pa.—Rogers v. Philadelphia & R. Ry. 

Co.. 103 A 873, 260 Pa. 430. 

10 C J. p 1186 note 71. 

SviAamce held insu-mcient to go to 
jury on question of contributory neg- 
ligenca—Pullman Co. v. Rppler, 17 
F.2d 670, 57 App,D C 82. 

leaving diamond n-nder pillow 

A passenger going from his berth 
to the washroom and leaving his dia¬ 
mond under his pillow was not guilty 
of contributory negligence as a mat* 
ter of law— Pullman Co- v. Bullock, 
Tex.CivApp, 231 SW. 1112. 

Ikioktng at light 

Passenger injured in tripping over 
stepladder m aisle, was not contribn- 
torily negligent as matter of law bC' 
cause of knowing stepladder was be¬ 
ing used and of looking at light in 
turning toward rear of car.—Barrett 
V. PmiTnan Co., 153 A 837, 85 NJBL 
33. 

Jewelzy in. bag 

(1) Whether a passenger in a 
ideeping car, who left overnight a 
five hundred dollar diamond pin m 
his travelmg hag on the floor between 
berths, took such care of this pm 
as was commensurate with the occa¬ 
sion, was for the jury —Hood v. Pull¬ 
man Co., 198 NY.a 231, 120 Misc 
242. 


(2) Whether alighting passenger 
who permitted suitcase contaiTmigr 
valuable jewelry to be taken by de¬ 
fendant Pnllman company’s porter 
with fifty or sixty other bags, with¬ 
out apprising hum of facts, and re- 
mamed m car until thirty other pas¬ 
sengers had debarked and departed 
with their luggage was contributoiv 
ily negligent so as to preclude re¬ 
covery for loss of suitcase and its 
contents was for jury.—Reisinger v. 
Pullman Co.. 297 N.Y,S. 196, 252 App. 
Div. 87. 

aa NY.—Aplington v. Pullman Co., 
97 N.YS 329, 110 App.Div. 250. 17 
NYAnmCas. 456. 

21. U.S—Pullman Co. v. Hall, CC. 
AWVa., 46 P.2d 399—Pullman Co. 
V. Bullard, CGAGa., 44 P.2d 347. 
Ga—Pullman Co. v. Strang. 132 SR 
399, 35 GaApp. 59. 

Mo—Lank v. Atlantic Coast lane R. 

Co., App., 233 S.W. 834. 

10 aj. p 1186 note 74. 

Contrlbufcozy negligencw 
An instruction that plaintiff cannot 
recover if he was guilty of contnhu- 
tory negligence, without hypothesiz¬ 
ing that the loss of the property 
sued for was caused by such con¬ 
tributory negligence, is erroneous.— 
Pullman Palace-Car Co. v Adams, 24 
So. 921, 120 Ala. 581, 74 Am.S.R. 53, 
45 L.RA 767. 

Xnstmctioiis held free from error 
N.C.—BnnkleF v. PiillmaT* Co., 142 
S.R 30, 195 N.a 859. 
las tru ctioBB held prepex 
I An amended Instruction for defend¬ 
ant m a suit for injuries received by 
plaintiff when boarding a PiiJiman 
car, reauirlng the jury, in order to 
find for plaintiff, to find the railroad 
company guilty of negligence m fail¬ 
ing to place a foot stool in a safe 
position or on an even surface of the 
platform, and further to find plaintiff 
was not guilty of contributory neg¬ 
ligence in failing to catch the hand¬ 
rail of the car, or give her child, 
which she was carrymg, to an em¬ 
ployee^ was correct, and covered de¬ 
fendant’s theory of the case—^Lmk 
V. Atlantic Coast lane R. Co., Mo 
App., 233 S.W. 834. 

Instracfclcms held error 

(1) In action for assault by porter 
on Pnii man car passenger, instruc¬ 
tion as to carrier’s retention of Pull¬ 
man conductor, who may have coun¬ 
tenanced violation of liquor lawsL 
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must conform to the pleading^ and the evidence, 
must not be misleading,23 ahstract,^^ or arg^umenta* 
tive,^® and must not ignore, or omit to charge on, 
material facts in issue,^® express opinions on con^ 
troverted facts,^^ nor withdraw or exclude an issue 
of fact from the jury.^* 

Verdict and findings. General rules governing 
verdicts and findings apply, and the verdict must 
not be based on mere conjecture or suspicion.29 
Where the findings of the jury are utterly incon¬ 
sistent with each other a judgment cannot be ren¬ 
dered thereon,®® and where special findings and the 
general verdict are not conflictmg, the general ver¬ 
dict controls, and judgment should be entered there¬ 
on.®^ 


§ 920. Damages 

In an action against a sleeping car company for its 
breach of duty or negligence, the plaintiff, if entitled to 
recover, should be awanled such damages as, in the dis¬ 
cretion of the Jury, the evidence shows that he suffered 
as a result of the defendant's wrong. Damages for 
mental distress alone are not usually recoverable, nor 
are punitive damages unless the defendant has been 
guilty of recklessness or maliciousness. 

In accordance with the usual rules of Homages, 
in an action ag^ainst a sleeping car company for 
failure to furnish accommodations or for loss or in- 
jury to a passenger or his effects, the amount of 
damages to be awarded rests largely in the discre¬ 
tion of the jury,®® subject to*the ^uahfication that 
the damages allowed must not exceed that which 
the evidence shows that plaintiff suffered as a direct 
result of defendant’s wrong or negligence.®® 


was prejudicial error —'pnllTnan Co. 
▼. Hall, COAW.Va., 46 F3d 399 

(3) As a sleepingr catr company was 
one of defraidants, it was error to 
<aiarge that it was a common earner, 
and owed passenger duty of exercis¬ 
ing extraordiTiary care and diligence 
for her safety.—Pullman Co. v. 
Strang, 132 S.EI. 399 35 Ga-App 59 
Xastmetioas held properly zefosed 
S C —Forbes v. Pullman Co, 135 S E. 
563, 137 S a 433. 

32. Tex.—Pullman Co. r. Fr^nlts, 
ClvJSlPP-, 187 S.W. 501. 
aa. US—Pullman Co v Hall, C.C. 

A-W.Va, 55 F2d 139. 

Mo—Fisher v. pnllTnan Co., 254 S.W- 
114, 212 Mo App. 280. 

10 C.J. p 1186 note 75. 

SA Alii- —Pullman Palace-Car Co v. ’ 
AdA^ms. 24 So. 921, 120 Ala. 581, 74 
AuuSH. 53. 4ffLR.A. 767. 

SSu Ala—PniimATi Car Co. v. Krauss. 
40 So 398. 145 Ala. 395, 4 HR A, 
N.S.. 103, 8 AnmCas. 108. 

96L Tex.—PnllTnan Co V. McGtowan, 
CivJLpp, 210 S.W. 842, error re¬ 
fused. 

10 C J. p 1187 note 78. 

Idabilifey of jdat tort-feasor 

In passenger's action for uuuries 
agamst sleepingr car and raitroad 
companies; the sleeping: car company 
could not complain that the liability 
of the railway company was not sub¬ 
mitted to the jury, so far as the 
Judgment rendered against it in favor 
of the passenger was concerned, both 
It and the railway company being 
3omt tort-feasors.—Pullman Co. v 
McGowan, Tex.Civ.App., 210 S.W. 842. 
error refused. 

87- Ga, —PnllTnan Co v. Strang, 132 
SXL 399, 35 GaApp 59. 

88L Tex.— Pullman Co V. Cox, Civ. 
App, 220 SW 599, dismissed for 
want of jurisdiction. 

10 C J. p 1187 note 79. 


wietnents of dam'^Cfo 

Where the petition alleged and the 
evidence showed that a passenger 
was compelled to vacate a warm bed 
in a drawing room and taJke a cold 
berth in the sleeper, it was imnnate- 
rial how the berth became cold. and. 
in the absence of contributory neg¬ 
ligence^ with respect to an open win¬ 
dow, the carrier was not entitled to 
have the dannages sustained by rea¬ 
son of the open window excluded, 
although the petition did not allege 
negligence respecting the open win¬ 
dow—Pullman Co, v. Cox; Tex Civ. 
App., 220 S W 599, dismissed for 
want of jurisdiction. 

39. Verdict not b-'-ed on conjecture 
Recovery by passenger for injury 
sustained m tripping over stepladder 
in aisle not based on conjecture 
because passenger did not see step- 
ladder.—Barrett v. Pullman Co., 153 
A. 837, 85 NHL 33. 

30l Tex.—Pijllman Co V. Castle¬ 
berry, Civ.App-, 251 SW. 518- j 

31. Wyo.— PnllTnan Co. V. Finley, 125 
P. 380, 20 Wyo- 456. 

10 C J p 1187 note 82. 

32. U.S—Colbreth v. PullTnuTi Co., 

DC Ala., 293 F. 402, affirmed, C-C. 
A., Pullman Co V- Culbreth, 2 F2d 
540, 42 A.L.R. 164. | 

33: Ark—PnllTnan Co- V. Walton, 239 
S.W. 385, 152 Ark. 633. 

10 C J. p 1182 note 20 
BecovOx^ held not 

(1) 11,800 for broken toe and pro¬ 
longed suffering, sustained from 
stumbling over a suitcase m aisle.— 
Caldwell v. Pullman Co., 128 SJE. 
504, 132 S.a 321. 

(2) 32 , 000 , where a passenger com¬ 
pelled to vacate a drawing room and 
take a cold berth m the sleeper con¬ 
tracted a severe cold, which con- 
tmued for several weeks affecting 
her face and throat and producing 
neuralgia, mflampnation. and soreness 
of the throat, and the neuralgia final- 
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ly affected her teeth, and required 
the removal of two teeth, and as a 
result of her sickness she was un¬ 
able to pursue her occupation of 
music teacher, at which she was 
earning 325 a day, for several weeks. 
—Pullman C!o- v Cox, Tex.Civ App, 
220 SW. 599. dKimwed for want of 
jurisdiction. 

<3) 32,500. for earner's failure to 
deliver Pullman accommodations 
from Buffalo, N. T., to Stevenson, 
Wash, to lady seventy-six years old- 
—^Pierce v Northern Pac. Ry. Co., 
271 P 976. 127 Or. 461, 62 AIxR. 644. 

(4) 32.995, where plaintiff's left 
ankle was turned and she was bruis¬ 
ed about her hips, legs, and spine — 
Lenk v. Atlantic Coast Line R. Co. 
Mo.App. 233 SW 834. 

(5) 31f000 verdict, for added suf¬ 
fering, mconvenience, and discomfort 
from riding on the day coach, where 
a sick passenger was refused Pull¬ 
man accommodation, and his suffeiv 
mg augmented by his failure to se¬ 
cure a comfortable bed during a 
fifteen-hour journey.—Pullman Co v. 
Walton. 239 SW. 385, 152 Ark 633 
10 C J. p 1182 note 20 [bj. 

Becovezy lutUL excessive 

(1) 3250, for refusal of Pullman 
berth accommodation conforming to 
a passenger's ticket for a fifteen-hour 
journey, should be reduced to 325.— 
j PijilTTian Co. V. Walton, 239 S.W 385, 
152 Ark. 633. 

j (2) 31i500, for il^ulure to furm^ 

I passenger accommodations m a sleep¬ 
ing car other than that to which 
negroes were adTmtted.—Alabama, 
etc., R. Co V Moms, 60 So 11, 103 
Miss. 511, Ann.Cas.l915B 613 

<3) 32,000, where woman who was 
ill was prostrated by excitement 
caused by defendant's conductor oiv 
dermg her to leave the car m which 
her physician and nurse had berths, 
ordered reduced to 3300.—PnllTnan 
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For the wrong of the sleeping car company 
through its employees in denying or failing to pro¬ 
vide accommodations to a passenger, to which he is 
entitled, or in failing reasonably to provide for his 
safety and comfort, the damages recoverable are 
for the inconvenience, annoyances, pain, and suffer¬ 
ing which result to him as a natural and probable 
result of the breach of duty, and which might or 
should have been foreseen or reasonably antici¬ 
pated as a result thereof,^^ subject to the limitation 
that the damages recoverable rannot be ^nbanceej 
by the neghgence or willful conduct of the passen- 
ger;^5 and the damage may be mitigated by any 
unreasonable conduct on the part of the passen- 
ger.3® If no other damages are sustained from a. 
refusal of accommodations, at least the sum paid 
therefor, with interest, may be recovered.^^ Where 
the company is guilty of a tort as well as a breach 


of contract, the damages awarded must be com¬ 
mensurate with the injury, whether or not they 
were in contemplation of the parties at the time the 
contract was made.^* There can, of course, be no 
recovery for damages which are not asked for in 
the pleadings,39 or which are not the natural and 
probable result of the breach of duty and which 
could not reasonably. have been anticipated as a 
probable consequence of the womg.'*® 

Loss of property. In accordance with the rules 
already discussed in § 915, a passenger, whose bag¬ 
gage has been lost through the negligence of the 
sleeping car company, is entitled to damages for 
the bag, or bags, and such of its contents as were 
reasonably appropriate to the journey and plain- 
tifFs destination, bearing in mind his station in 
life, the duration of the journey, and its purpos¬ 
es.'*^ Where the property m question has a market 


Co. V. Anderson, 81 So. 276, 119 Miss. 
791. 

(4) $5,000. for caxrymg- passenger 
beyond destination.—Pullman Co- v, 
Strang, 132 S 399, 35 Ga App. 59. 

(5) $5,000, for an assault, commit¬ 
ted by some nnkTiown person laying- 
bands on plamtiff m her berth, caus¬ 
ing her to become nervous.—Pullman 
Co. V. Pnlliann, 218 S.W- 1005, 187 
Ky. 213. 

(6) $15,000, for an assault on a 

woman passenger while sleeping m a 
berth, was excessive and a remitti¬ 
tur to $10,000 required, in view of the 
fact that plaintiff apparently was 
not seriously injured and that de¬ 
fendant had a rule requiring a guard 
in the aisle, which was disregarded 
by the employees.—Culbreth v, Pull¬ 
man Co., D.O Als*, 293 F. 402, affirmed 
C-C A, Pullman Co. V- Culbreth, 2 
F2d 540, 42 A.I.H. 164 | 

10 C J- p 1182 note 20 [a]. 

3ft. Ark.—Pullman Co. v. Walton. 

239 S.W. 385, 152 Ark. 633. 

Tex.—Pullman Co. v. Castleberry, 

CrvJVpp., 251 S.W. 518. 

10 aJ. p 1182 note 15. 

DA'mpves held, not z—i';:siva 

Where a passenger compelled to ’ 
vacate a drawing room and take a 
cold berth m the sleeper contracted a 
severe cold, which continued for sev¬ 
eral weeks affecting her face and 
throat and producing neuralgia, in¬ 
flammation, and soreness of the 
throat, and the neuralgia flnfilly af¬ 
fected her teeth and required the re¬ 
moval of two teeth, and as a result 
of her sickness she was unable to 
pursue her occupation of music 
teacher, at which she was earning 
$25 a day. for several weeks, a ver¬ 
dict of $2 000 was not excessive.— 
Pullmiin Co V. Cos^ Tex Civ.App, 
220 SW. 599, dismissed^ for want ot | 
junsdiction. ' i 


Zromi-na.1 

(1) It is duty of a sleeping car 
company to notify its passenger of 
his arrival at destination, notwith¬ 
standing it is not a common earner, 
and breach thereof is negligence, and 
passenger is entitled to nominal 
damages.—Pullman Co. V. “Strang, 
132 SE 399. 35 Ga.App. 59—10 QJ. 
p 1182 note 15 Cd3. 

(2) Proof of technical trespass by 
insertion ofpnllman porter's band m- 
to female passenger’s berth would en¬ 
title plaintiff to recover only nominal 
damages, unless proof established 
additional da mage —Pullman Co. v. 
Hall, CCA-W.Va, 55 P-2d 139. 

(3> The maxinn ‘“de minimis non 
curat lex” does not bar recovery 
where only nommal damages have 
been suffered, if a substantial right 
has been violated.—Pullman Co. v 
Dudley, Tex.CivA.pp., 77 S.W 2d 592. 

Pxo'n-m«tv result 

Where a passenger was compelled 
to vacate a drawmg room and take a 
cold berth in a sleeper, where she 
contracted a severe cold, causing neu¬ 
ralgia which affected her.teeth and 
required the removal of two of them, 
and as a result of such sickness she 
was unable to pursue her occupation 
of music teacher, the damages on 
account of the injury to and loss of 
teeth and the loss of earnings were 
the proximate result of the negli¬ 
gence of the earner.—Pullman Co, 
V. Cox, Tex.CivApp, 220 S W. 599, 
dismissed for want of jurisdiction. 

TJnder M^^xican law 

A sleeping car passenger, who had 
a lower berth reserved for return 
trip from Mexico and was required 
to occupy upper berth, was not enti¬ 
tled to recover damages from sleep¬ 
ing car company for illness suffered 
while travelmg in Mexico and al* 
legedly emphasized because of hav- 
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ing to ride in upper berth, where 
Mexican statutes, as interpreted by 
expert, permit recovery of damages 
only for loss of tangible things hav- 
mg pecumary value —^Rauton v Pull¬ 
man Co., 191 S.E. 416, 183 SC. 495 
35u U S.—Pullman’s Palace-Car Co- 
V King, N.Y, 99 P. 380, 39 C.CA 
573. 

3CL N'T.—Aplington V- Pnllmau Co., 
97 NTS. 329, 110 AppDiv. 250, 17 
N.YAnnCas. 455. 

37- Ala—^Pullman Car Co. v. Ejauss. 
40 So. 398. 145 Ala 395, 4 L.RA.. 
N.S., 103, 8 Ann-Cas 108. 

10 C J. p 1182 note IS. 

33. US.—^Mann Boudoir Car Co v 
Dupre, Ml*!?*, 54 P, 646, 4 CCA, 
540, 21 D.R.A. 289 
10 aJ p 1182 note 19. 

39- Ga— Grcorgia Southern & P. Ry 
Co. V. Corry, 99 S.E 8S1, 149 Gra. 
295, affirmmg 96 S E 335, 23 Ga 
App. 424—Georgia Southern & F 
Ry. Co V. Corry, 100 SE. 48, 24 
GaApp. 168- 

Petltion held to be for nominal dam< 
ages 

A petition by a Pullman passenger 
who was carried beyond his desti¬ 
nation was held to set forth a cause 
of action for the recovery of nominal 
damages.—Georgia Southern & F 
Ry Co. V Corry, 99 S B. 881, 149 Ga 
295, affirmmg 96 S E. 335, 23 GaApp 
424—Georgia Southern & P- Ry. Co 
V Corry. 100 S.E 48, 24 GaApp. 16S 

40- Ga-—Georgia Southern & F. Ry 
Co. V- Cony, 96 SE. 335, 22 Ga. 
App 424, affirmed 99 S.E 881, 149 
Ga. 295 

10 C.J. p 1183 note 21. 

41. N.T—•Van Dike v. Pullman Co., 
261 NY.S. 292, 145 Misc. 452. 

Not limited hy statute 

In an action to recover damages 
for loss or injury to personal prop- 
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value, that is the proper standard of value, but if 
it IS not shown to be marketable, the value of the 
property to its owner furnishes the proper rule of 
recovery, that is, the actual loss m money which 
he sustains by being deprived of the articles.^^ 
Where the property stolen consisted of medicine 
and stimulants for a sick passenger, by reason of 
the loss of which she suffered unrelieved pain and 
distress incident to her condition, she is entitled to 
recover damages, not only for the value of the med¬ 
icine and stimulants, etc., but also for physical suf¬ 
fering and mental distress caused by their loss.^^ 

Mental distress. Although it has been held that a 
deeping car company's breach of duty to a passen¬ 
ger which causes an mfliction of injury to the feel¬ 
ings, mental suffering, or humiliation, even in the 
absence of physical injury, affords an adequate 
foundation for the award of actual or compensa- i 


tory damages,^^ it has generally been held that 
mental distress is not a proper element of damag¬ 
es,^® unless the breach of contract is accompanied 
by physical inconvenience or suffering,'^® or unless 
the case is one in which pimitive damages would 
be allowed-*^ 

Punitive damages. Where the company's em¬ 
ployees have been guilty of recklessness, willful¬ 
ness, or maliciousness in causing the passenger's in¬ 
juries, punitive damages may be allowed, but not 
where such elements do not exist.^® It has been 
held, however, that to justify the recovery of puni¬ 
tive damages, there must be either authorization or 
ratification of the employee’s wrongful acL^® Rat- 
ihcation, under such circumstances, involves the 
adoption of the act of the servant with knowledge 
of the factsand mere retention of the employee 
in the employment of the company does not neces¬ 
sarily amount to ratification.®^ 


IV. ±-JBJ>TniAT. TTRTRIiaENCT VATTJtQAD ACT 


§ 921. Purpose and Effect of Act 

This Act was designed to relieve the emergency 
existing at the time of its enactment in relation to in> 
terstate transportation. The provision prohibiting the 
elimination of existing routes with the consent of par¬ 
ticipating lines or order of the coordinator included such 
eliminations by the carriers, although there is authority 
also to the contrary. 


The Emergency Railroad Transportation Act, 
49 U.S.CA. § 250 et seq, was intended to relieve 
the existmg national emergency in relation to in¬ 
terstate transportation; and generally speaking, it 
was enacted to save certain railroads from bank¬ 
ruptcy and to perpetuate an efficient means of in¬ 
terstate transportation in the Umted States.®® 


erty earned m a hand bag* and due 
to the negligence of a porter of a 
parlor car company, the amount that 
may be recovered is not limited by 
a statute which by its terms refers 
only to such baggage as the earner 
takes into its possession and for 
which it gives receipt—•Wilson v 
PiillmsiTt Co, 65 Pa.Super 499- 

^ Ala.—Cooney v. Pulimsin Palace 
Car Co, 25 So. 712, 121 Ala. 868. 
S3 IjR.A. 690 

Va—Norfolk, etc., K Co. v. Lips- 
oomb, 17 SEL 809, 90 Va 137, 20 
1 jR.A. 817. 

43. TJ.S-—Bacon v- PuUtiis-ti Palace 
Car Co,, Ala. 159 F. 1, 89 aCA. 1, 
16 IiILA..NS. 578, 14 AmuCas. 

516, certioran denied 28 S.Ct. 762, 
210 US. 433, 52 LiFd. 1136. 

44b. SC—^Bonner v. PijUman Co., 159 
SB. 382, 160 S.a 531. 76 A-KR. 
922. 

Tex —Pullman Palace Car Co. v. 
Hocker, 93 S.W. 1009. 41 Tex.Civ. 
App. 607 

Woman, passenger whose dloihes 
were stolen, from berth m sleepmg 
car, obliging her to walk lightly dad 
through tram to her trunk in bag¬ 
gage car, might recover, as an ele¬ 
ment of fla mages, for aer consequent 
humiliation and embarrassment.— 

i3cjrs.—Ill 


.PijlimaTi Co. V. Moise, Tex.CivApp, 
187 SW. 249 

XFnfomided fears 

A passenger, however. Is not enti¬ 
tled to recover for her mental an¬ 
xiety or fear of some contingency, 
when the anxiety was unfounded and 
the contingency never came to pass 
—Pullman Co V Moise, Tex.Civ.App, 
187 S W- 249—Pullman Palace Car 
Co V. McDonald. 21 SW. 945, 2 Tex 
CivJLpp. 322. 

4& Mo.—O’Neil V. Pnllmsm Co., 260 
SW 798, 214 Mo App. 283. 

10 aj p 1183 note 22. 

M^tal anxiety 

Where the sleepmg car company 
WTongfuUy denied accommodations to 
an invalid and those attendmg bun, 
such attendants cannot recover for 
the mental anxiety suffered on ac¬ 
count of the situation and condition 
of the invalid.—Puiimswi Co. v. Wal¬ 
ton. 239 S.W 385, 152 Ark. 633. 

4fiL Ohio.— PijllmjiLTi Co. V. Willett, 27 
Ohio CirCt. 649, 

Uhder fedezal rule, in order to sup¬ 
port a judgment against a sleepmg 
car rompany for ^n^mages for mental 
anguish, it must have been caused 
by, or grown out of, bodily injury 
sustamed by plaintiff.—Pullman Co. 
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V Dudley. Tex.Civ.App, 77 SW.2d 
592. 

4t7. Miss.—Pullman Co. v. Kelly, 38 
So 317, 86 Mliss. 87. 

4ia. Ga-—Georgia Southern & F By 
Co V Corry, 99 SB 881, 149 Ga. 
295, affirmmg 96 S E3 335, 22 Ga. 
App. 424—Georgia Southern & P. 
By Co V. Corry, 100 S.E. 48, 24 Ga 
App 168 

S-C—Horton v. PullmaTi Co, 96 S.E. 

289. no Sa 311. 114 S.C. 59 
10 CJ. p 1183 notes 27, 28. 

49. U S —Pullman Co. v. TTall; C CL 
AW.Va.. 46 F.2d 399 

SOi. TJ.S—PiillmaTi Co V. Hall, supra. 
51. ITS—PulIxiriaTi Co V- Hall, su¬ 
pra. 

52- US—'Lioulsville & N. B. Co. v. 
U S., DCHL, 10 FSupp. 185. 192 
•Tn short, the act was to admiTiis- 
ter oxygen to critical patients and 
to relieve those who were suffering 
from sinlrmg spells. Its tone foi>i 
bids the conclusion that the strong 
earners might extermmate the weak¬ 
er competitor. Bather was it the 
announced policy of the Government 
to render assistance to all cameras 
and keep their heads above water 
imtil calmer tunes appeared.”— 
Iiouisville & N. B. Co- v. XJ. S, su¬ 
pra. 
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The provision of the Act, 49 U.S-C.A. § 254 (1), 
that no routes now existing shall be eliminated ex¬ 
cept with the consent of all participating Imcs or 
on order of the coordinator, has been held to in¬ 
clude the carriers in its prohibition against elimi¬ 
nating existmg routes unless by the necessary con¬ 
sent or order; and, under this view, the provision 
applies although notice had been filed by the car¬ 
rier of the intended elimination of the route, where 
the Act became law before the expiration of the 
thirty days’ notice required by the Interstate Com¬ 
merce Act, 49 U-S.CA- § 6 (3) .53 it has been held, 
however, that the provision was intended to relate 
to the subject matter of the Emergency Eailroad 
Transportation Act, and did not effect a curtailment 
of the powers and duties conferred upon the in¬ 
terstate commerce commission by the Interstate 
Commerce Act as amended, 49 U.S.CJ^ §§ 6 (1,3), 
13 (1) and 15 (7); and, under this view, the filing 
and publishing of a new rate in accordance with 
the Interstate Commerce Act, 49 U.S.CA. § 6, is 
prooer even though such rate ebrnmates a joint rate 
without the consent of all the partidpating carri¬ 
ers.®* 

§ 922. Duties, Authority, and Power of Co¬ 
ordinator 

The duties, authority, and powers of the coSrdinator 
are to be determined from the Act read as a whole. 


In determining the duties, authority, and powers 
of the coordinator, the Act must be read as a whole 
and not merely looked at by sections 5® The au¬ 
thority of the coordinator is not limited to those 
matters wherein his judgment coincides with that 
of regional coordinating committees of the rail¬ 
roads.®® The mere fact that the coordinator failed 
to give plaintiff a hearing does not render an order 
by him void, as the hearing and determination of 
an administrative question by an administrative oflS- 
cer are not governed by the rules applicable to the 
trial of cases in a court of law or equity.®^ 

§ 923. Jurisdiction of Courts; Review of Or¬ 
ders 

The courts have no jurisdiction in the first instance 
to determine administrative matters. A person dis¬ 
satisfied with an order of the coordinator must first ap¬ 
ply for a review thereof by the interstate commerce 
commission. 

A suit to enjoin a revocation of a through in¬ 
terstate route and joint rate, without the consent 
of all participating lines or an order of the coordi¬ 
nator, presenting a question whether under the 
proper construction of the statute a route already 
duly established had been lawfully abolished, in¬ 
volves only matters of law appropriate to a court®® 
A railroad whidi objected to joint rates filed by 
another carrier with the interstate commerce com¬ 
mission, on the ground that the rates amounted to 


SSL ITS—Quanah. A. & P. Ry. Ck). 
v. Panhandle & S. P. Ry. Co., C-C. 
A-Tex, 67 P 2d 826. 

Old xonte imnai-n*: estaUislied, un¬ 
der the faults set out in the text, and 
plaintiff a railroad is entitled to 
have It so regarded, so that shippers 
who wish may route their goods ac¬ 
cordingly, and so that plaintifiE may 
receive its proper share of the traf¬ 
fic mvolved.—Quanah, A. & P. Ry. 
Co. V. Panhandle & S. F. Ry. Co., CL 
CJLTex, 67 P.2d 826. 

54. XJ.S—Atlantic Coast Ijine R. Go. 
V. Hampton & Branchyille R. Co., 
aCA-SC., 80 P.2d 797. 

Hot 

The Emergency Railroad Trans¬ 
portation Act was not an amendment 
to the Interstate Commerce Act, and. 
therefore, did not change the powers 
or duties of the mterstate commerce 
coTviTnission.—Missouri Pac. R. Co. v. 
U. S., D.CMo., 16 F.Supp 752. 

55u XJ.S—liouisville & N. R. Co. v 
IT. s. r>am, lo p.supp. iss. 

-Rlimlnn-tlOlL Of existillg ZOUte 

Federal coordinator of transpoiia- 
tion had authority under Emergency 
Railroad Transportation Act to pro¬ 
hibit establishment of proposed in¬ 
terchange of through passenger train 


equipment at Evansville, Ind., be¬ 
tween the Mew Tork Central and the 
Chicago & E&Lstem Hlmois railroads, 
where codrdinator found that by sub¬ 
stitution of such interchange exist¬ 
mg routes would be eliminated with¬ 
out consent of participating lines 
and would unduly impair net earn¬ 
ings of the Chicago & Eastern Illi¬ 
nois railroad.—LiOUisville & N. R. Co. 
V. IT. S, DaHL, 10 PSupp. 185. 

5GL TT.S.— liOuisviUe & M. R. Co. v. 

IT. S.. supra. 

HonactioiL of committee 

The Act, 49 TT.S CLA. § 256 (a), pro¬ 
vides "Ij^ m any instance, a commit¬ 
tee has not acted with respect to any 
matter which, the coordinator has 
brought to its attention and upon 
which he is of the opinion that it 
sOiould have acted, under the provi¬ 
sions of section 5, 49 IT.S.CLA. S 255, 
he is hereby authorized and directed 
I to issue and enforce such order.** 
Where the coordinator sent a pro¬ 
posal to the committee ji<«inri£^ them 
to investigate and report to him as 
sooh as possible what action, if any, 
they were prepared to take on the 
proposal that through passenger traf¬ 
fic be routed over one railroad to the 
elimination of another, and where 
the committee failed to report on 
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the effect of the proposal on the rail¬ 
road deprived of such traffic, the 
committee failed to act thereon 
thereby justifying an order by the 
codrdinator—Liouisville & N. R. Co. 
V. IT. S., DC.ILL, 10 F.Supp. 185. 

57. US— liOuisviUe & M. R, Co. v 

U. S, 10 F.Supp. 185, supra. 

58;. U S —Quanab, A & P. Ry. Co. 

V PflTibaodle & S. F. Ry. Co, C. 

CA.Tex., 67 F.2d 826. 

ZojujLctUm 

(1) Injunction against revocation 
of through interstate route and joint 
rate by railway czimpany without all 
participating Imes* consent or rail¬ 
road coordinator's order was the 
proper remedy of railway company 
adversely affected thereby, under 
Emergency Railroad Transportation 
Act. 49 U.SCA. S 254 (1)—Qnanah, 
A. & P. Ry Co. V. Panhandle & S. F. 
Ry Co., C-CA-Tex., 67 F.2d 826. 

I (2) Railway company's suit to en- 
ijoin revocation of jomt through in- 
I terstate route, without all participat- 
mg lines' consent or railroad coordi¬ 
nator's order, was not moot after 
I date fixed by notice of ebang^e. which 
was prohibited by statute effective 
before such date—Quanah, A. & P. 
Ry. Co. V. Panhandle & S. F. Ry. Co., 
supra. 
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die dosing of an existing joint route without the 
consent of all the partiapating lines, has been held 
to be required to exhaust its administrative remedy 
before the mterstate commerce commission by pro- 
curmg before it a deternimation of the reasonable¬ 
ness and legality of the rates imder the new tariff 
before resorting to the courts.®® 

Under the provisions of the Act, 49 U.S CA. § 
259, that any mterested party dissatisfied with any 


order of the coordinator may, at any time prior to 
the effective date of the order, file a petition with 
the interstate commerce commission asking that 
such order be reviewed and suspended durmg such 
review, a person dissatisfied with an order of the 
coordinator must apply for a review thereof by the 
commission before seeking^ relief in the courts, not¬ 
withstanding the fact that the commission may de¬ 
ny his apphcation and refuse to hear him on the 
merits of his petition-®® 


OAPPOM or OAPPOMS. In a popular sense, the 
word IS used to describe the hittuig and glancing 
away of one object from another; hence, in both 
the singular and the plural, a descriptive name m 
billiards where one ball strikes another, and then, 
glancing, strikes a third, and defined to be the hit¬ 
ting of two or three halls in succession by the cue 
ball from one stroke of the cne;^ also a game play¬ 
ed with disks where the object is not necessarily 
to stnke two separate disks or balls, but to drive 
a disk into a pocket.® 

Phrases: “Carrom Board,” "earrom game,” ^^is- 
co, The Great Carrom Game,” 'TPive-Pm Cuban Car¬ 
rom Game,”® and “The Game of Carroms”^ 

CA’3POT£B ifUlfi. In felt hat manufacturing, for 
that has hemi treated by a solution of mtrate of 
mercury, so as to remove the water-repellent sub¬ 
stance covering the fibers of the fur, causing the 
scales upon their surface to protrude to a greater 
extent than they do upon those of raw or uncar- 
roted fur, and the body of the fiber itself to ab¬ 
sorb moisture, nnaking it more pliable and in this 


condition more easily to interlock with other fibers 
of fur, or of wool, distinguished from “raw fur” 
which has not been so treated.® 

CAPPTJCA. In the civil law, a sort of four-wheel¬ 
ed traveling carriage.® 

CAPUT. 

Present Tense 

Used in its active transitive sense, the word has 
been said to connote transportation,^ and has been 
defined as meanitig to bear;® to bear or cause to 
be borne as from one place to another;® to convey, 
or transport.!® 

Used commercially the word has several conno¬ 
tation^ derived from its primary meauiTigs; and 
it has been defined as meatuug to bear the charges 
or burden of holding or having, as stocky merehan- 
dise, etc., from one time to another, to hold, to 
keep on one’s books as a debtor, also to keep on 
hand, keep up, or maintain,!! to possess, to sux>- 
port,!® ojOid also in a particular context, to ad¬ 
vance.!® “Carry” has been described as analogous 
to “ship;”!^ has been held equivalent to, or syn- 


‘ sa. XT g.—Atlantic Coast I-ine R. Co 
V. ISampton & Cranchville R. Co. 
aCASC, 80 F.2d 797. 

GQl TT S.—liouisville & N". R Co. v- 
XTS. Daia, 10 psupp. iss, isi. 
"In dispo sing of tTiis contention we 
miglLt observe that plaintiffs* right to 
apply to the Commission is clear. 
It IS absolute and unanaiified. No 
action of the Comnmssion is neces¬ 
sary to permit them to make appli¬ 
cation for review of the codrdmator's 
order The coordinator may not pre¬ 
vent them from application. 

The Commission, it is true, may, up¬ 
on the presentation of the applica¬ 
tion. flismis^ It, but in doing so the 
Commi<««sion must act. It must exer¬ 
cise its discretion. It is the action 
, of the CommiRsion that is essential. 
Whether the action be affirmative or 
negative is nnmatenaL The abso¬ 
lute nght of plaintiffs to apply to 
the Comn)is<uon and the latter's obli¬ 
gation to take ^tion on the applica¬ 


tion make it necessary for the plain¬ 
tiffs to apply first to the Commission 
before it applies to a court of equity 
for injunctive relief.**—LiouisvilLe & 
N. R. Co. V XT S, supra 
1- XJ S —Williams v. Mitchell, HL, 
106 F 168, 170, 45 C-OA. 265 
2. US—^Ludingtou Novelty Co. v. 
Leonard, C.aN.T, 119 F. 937, 940 
—Williams V. Mitcdiell, HL, 106 
F. 168, 170. 171. 45 COA. 265. 

3L US —WiniaTifi«i V. ► Mitchell, su¬ 
pra. 

4 US —Ludington Novelty Co v 
Leonard, G.aN.T. 119 F. 937. 940 
—Williams V. Mitchell, RL, 106 
F. 168. 171. 45 aaA. 265. 

5. US —^Matteawan Mfg Co v. Em¬ 
mons Bros. Co, CCA.Mass, 253 
F. 372, 375- 
d; kdtfiiTis doss 

7- NY.—Ettlmger v. Importers” & 
Blsporters* Ins. Co of New York, 
245 N.YS. 145 146, 138 Misc. 9. 
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a. U.S.-—First Nat. u-uic v. XT. S., 
CLCL. 38 F 2d 925. 930. 

Mich.—T^ugfford v. Rogers, 270 NW. 

692. 694, 278 Mich. 310 
2. U-S.—Chicago, R. L & P. Ry. Co- 
V. Petroleum Refining Co, D.CKy, 
39 F.2d 629. 630. quotmg Standard 
U- 

IOl Ky.—Cassell v. Lexingrton, etc.. 
Tump Road Co, 9 SW 502, 506, 
701. 10 KyJLu 486 
10 C.J. p 1240 note 6. 

11. US—First Nat Bank v. U. S, 
CtCL. 38 F2d 925. 930. 

CaL—San Francisco Realty Co v. 
T^innard, 276 P. 368, 370, 98 Cal. 
App 33. 

12. US—First Nat Bank v. U S., 
CtCL, 38 F 2d 925. 930. 

12- XIS.—First Nat Bank v. U S., 
supra. 

Ark.—Maun v Urquhart 116 S.W. 

219. 89 Ark. 239, 248. 

14. Analogy discussed 

"The word ‘ship’ ... express- 
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onymous math, “bear,^ see Bear 10 C J-S. p 219 note 
45, “convey,” “transport, and “wear;”^® and has 
been contrasted Tvith, or distinguished from, 
“draTT,” '^ove,” “pull,” “push,” “shove,”!^ and 
“sustain.”^® 

Carry on. The term, when applied to business, 
has been said to have a well settled signiheation, 
and has been defined as meaning^ to advance,^® 
to conduct,-® to continue,^! to continue to prose¬ 
cute, to help forward, to keep in progress, to man¬ 
age or be engaged in, to promote, or to prosecute,^® 
and to transact.^® 

Carry out. To execute.^* 

Carry stock. To loan part of the purchase price 
of the stock, charging interest and crediting divi¬ 
dends and holding the stock as security for the 
loan;-® to provide funds or credit for its payment 
for the period agreed ui>on fiom the date of pur¬ 
chase.-® It has been said that the term might in¬ 
clude a transaction where the whole purchase price 
is loaned, but this is not the usual arrangement.^'^ 

Other phrases: “Agreed to 'earry^ the interest of 
another party^' and “carry a full stock,”-® “carry 


costs,”29 "carry life insurance,”®® “carry on busi¬ 
ness” and cognate phrases see Business 12 C.J.S- 
p 789 note 42-p 791 note 88, “carry on trade,”®! 
“'carry’ weight,”®® “purchase or cany obligations 
or securities,”®® and “used to cany passengers for 
a consideration.”®^ 

Carried 

The past tense and past participle of “cany,” 
which has been held equivalent to, or synonymons 
with, “transported,”®® and contrasted with, or dis¬ 
tinguished from, “forwaiding”®® and “wom.”®^ 

Phrases: “Carried on as a business for pecuniary 
gain” see Busiaess 12 C.J.S- p 789 note 42, “earned 
on business,” see Business 12 C.J.S. p 789 note 43, 
"insurance now carried or to be hereafter carried 
by him,”®® “no measure can be declared 'car¬ 
ried,’ ”®® and “usually 'earned’ by tourists and trav¬ 
ellers.”^® 

Carrymg 

The present participle of the verb “cany,” which 
primarily conveys the idea of transportation,and 
has been specifically defined as the act or buriness 
of transporting from one place to another.^® 


es the idea of effecting movement 
"by bearing, and it belongs to the 
same species as the words carry, 
convey, or transport ”—Chicago, IL 
I. & P Ry Co V- Petroleum Reflnmg 
Co. DaKy, 39 F 2d 629, 631 
15. U.S.—Chicago, R L & P. Ry. 
Co. V. Petroleum Refimng Co., I>. 
C Ky., 39 P 2d 629. 630 
Mich—^Langford v. Rogers, 270 N. 

W. 692, 694, 278 Mich 310. 

16l Tenn.—Page v. State, 3 Heisk. 
19S. 200, 

17. U S —Chicago, R. I- & P Ry. Co. 
V. Petroleum Refining Co, I>.CKy-. 
39 F2d 629, 630 

Mich—Iiangford v. Rogers, 270 N.W. 
692, 694, 278 Mich. 310 

18. With reference to weiglit 

“The capacity of a motor truck 
to 'sustain' weight is one thmg; 
and the capacity of a motor truck 
to ‘carry* weight is another, for in 
carrymg weight it must do more 
than sustain weight.”—Camphell v. 
Cornish. 22 F.2d 63, 67, 163 OkL 213 

'19, TJ S.—Ammons v. Bmnswick- 
Balke-Collender Co, Ind-T„ 141 P 
570. 575, 72 C.C.A, 614, quoting 
Webster D. 

20. Fla —^Roberts v. Statei, 7 So 861, 
26 Fla 360. 362 

Pa—Harvey v. Vandegrift, 89 Pa. 
346. 352. 

21. Ark —^Florsheim Bros Bry 

Goods Co. V. Lester, 29 S.W. 34, 60 
Ark 120, 123. 46 Am S.R 162, 27 
L.RA 505, quoting Worcester I>. i 

10 C J. p 1240 note 13. | 


22. U.S—Cooper Mfg Co v. Fergu¬ 
son. Colo., 5 S.Ct. 739, 742, 113 XJ. 

5 727. 28 L.EdL 1137—Ammons v 
Brunswick-Balke-Collender Co., Ind. 
T., 141 F. 570. 575, 72 CCA 614. 

N.Y.—In re Levy. 190 NT-S. 383. 
386, 198 App-Div 326—In re Deuel, 
111 NTS. 969, 972. 127 AppJDiv. 
640 

10 C.J p 1240 notes 15, 16. 

23. Mont.—Territory v. Bams, 19 
P. 286, 8 Mont. 140. 144. 

N, J —Fleckenstem Bros. Co- v. Fleck- 
enstein, 57 A. 1025, 66 NJEq. 252, 
254. 

24. Ind.—Cartm^ v. Newton, 79 Ind. 
1. 2. 

10 C-J. p 1240 note 21~—22. 

25- Pa.—Child's Bstate, 13 Pa.Dist 

6 Co. 237. 238- 
2GL Black hJD 

N.T.—Saltus V. Genin, 16 NT Super. 
250. 260 

27- Pa.—Child's Fstate, 13 PaDist. 
& Co. 237, 239. 

28. U.S—First Nat. Bank v. U- S, 
Ct-CL, 38 F.2d 925, 930. 

29. ]Mr»a.-nin£r of the phrase 

A verdict is said to “carry costs” 
when the party for whom the ver¬ 
dict IS given becomes entitled to the 
payment of his costs as mcident to 
such verdict.—Black L.D 

30- U-S—First Nat. Bank v. TJ. S. 
Ct.Cl., 38 F 2d 925, 930. 

31. TT.S—Frick v. Webh, Cal. 44 S. 
Ct. 115. 117. 263 U.S 326. 68 LEd 
323. 


Ohio—State v Deckebach. 149 N.E. 
194, 195. 113 Obio St. 347. 

32. Okl—Campbell v. Comisb, 22 P. 
2d 63. 67. 163 OM 213. 

33. U.S.—First Nat- Bank v. U S., 
Ct-Cl, 38 F.2d 925. 930. 

34L E2y.—Insurance Co- of North 
America v. Lee^ 24 S W.2d 278, 
232 Ky. 556. 

35. TT.S.—Chicago, R. I. & P. Ry. Co. 
V. Petroleum Ri^fining; C3o., D.C.Ky., 
39 F.2d 629. 630. 

10 OJ. p 1240 note 9 [d]. 

30. TJ.S.—OgdenshuTg & !<. CL R. Co- 
V. Pratt. Mass.. 22 Wall. 123, 133, 
22 LJEd. 827. 

10 C.J. p 1240 note 9 [d]. 

37- TJ.S.—Rudiaxdson v. Lawrence, 
CGNT, 20 F.Cas No.11,785, 1 

Blatchf. 501, 502. 

NT—Etthnger v. Importers' & Ex¬ 
porters’ Ins. Co of New York, 245 
N.T.S. 145. 146, 138 Misc. 9. 

SSL CaL—San Francisco Realty Co, 
V. T iTiTiai^ 276 P- 368, 370, 98 Cal, 
App. 33. 

39. Ky—McKinney v. Barker, 203 
SW. 303. 306. 180 Ky. 526. LRA 
1918E 581. 

40. N.T.—Ettlmger v. Importers* & 
Exporters' Ins. Co. of New York, 
245 N.Y.S. 145. 146, 138 Misc. 9. 

41. Mass—Colenoan Bros. v. Dmon 
St. Ry. Co., 198 NE. 917. 919. 

42. OM —Campbell v. Cornish, 22 
P 2d 63, 67» 163 OkL 213. 
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Carrying amis or Carrying weapons. In a gener¬ 
al sense, going armed, weanng -weapons.^^ Regu¬ 
lation of the right to carry weapons and the man¬ 
ner of their carrying, see the C.J.S. title Weapons 
§§ 2-15, also 68 CJ. p 8 note 56-p 63 note 92. 

Carrying away. The act of removal or asportation, 
which is essential to constitute certain crimes, 
such as abduction see Abduction §§ 1, 6-10, kid¬ 
napping see the C.J.S. title Kidnapping § 1, also 
35 CJT- p 903 notes 1-4 and p 903 note 32-p 904 
note 40, and larceny see the GXS. title Larceny 
§§ A-8, also 36 CJ. p 747 note-p 754 note 7, 

Carrying on. Proseention.^® Certain phrases in 
which the words “carrying on” occur have received 
judicial interpretation, such as “carrying on a bus- 
ness, trade, or occupation in this state,” see Busi¬ 
ness 12 CJr.S. p 789 note 46, “carrying on and do¬ 
ing business in the state,” see Business 12 CJT S. p 
789 note 47, “'carrying on' a prosecution,”^® “car¬ 
rying on a trade,”^^ “carrying on business,” see 
Business 12 C.J.S. p 789 note 5^ and 10 C-J. p 1241 
note 30, “carrying on of the work,”^® “carrying on 
the mfll,”^® and “carrying on trade and com¬ 
merce.”®® 

Carrying out. Perfonnjince.®! The term has 
been distingniRhed from “assent,” see Assent 6 C. 
J.S. p 1020 note 85. 

Other phrases: “Carrying about,” see the C.J.S- 
title Intoxicating liquors § 268, also 33 C J. p 606 
note 41 [c], “carrying a member, “carrying . . . 
commodities,”®® “carrying concealed weapons,” see 
the CJ'.S. title Weapons §§ 2, 8, also 68 CJ*. p 9 
note 72-p 12 note 22, and p 35 note 7-^ 36 note 22, 


“carrying forward, performing, or completing a 
contract,”®^ “carrying ... in connection with 
commerce,”®® “'carrying' of the stock,”®® “carry¬ 
ing passengers for a consideration,”®^ “carrying 
passengers for compensation,”®® “carrying passen¬ 
gers for hire,”®® and “carrying passengers for 
pay;”®® also where “carrying” is nsed adjecUvely, 
“carrying capacity,” see Capacity 12 C-J S p 1118 
note 83, “carrying charge” or “carrying charges,”®^ 
“'declared' carrying capacity,” see Capacity 12 C- 
J.S. p 1118 note 85, “pounds carrying capacity,” see 
Capacity 12 CJ'.S p 1117 note 66 and “prima facie 
carrying capacity,” see Capacity 12 C.J.S- p lUS 
note 95. 

OAS SERVICE. See the title Carriers § 336. 

CAE SERVICE ASSOCIATIONS. See the title 
Carriers § 335. 

CART. 

As a Noun 

Primarily a carriage, or vehicle, with two 
wheels;®® and so not included by the term “car¬ 
riage,” see Carnage 12 C.J.S. p 1153 note 22; and 
distinguished from “wagon.”®® In particular con¬ 
nections, however, the word has been said to have 
the more extended signification of a carriage in 
general,®^ and under some circumstances, it has 
been held that the term includes a four-wheeled 
wagon,®® bnt, under other CLTcumstances, that it 
does not include an automobile®® or a peddler's wag¬ 
on with four wheels;®^ and also that it is some¬ 
times included, within the term “carriage,” see Car¬ 
riage 12 C.J.S. p 1153 note 19. 


43. Tenn.—FUge v. State, 3 Heisk. 
198. 200 

44. BnmU I-J>. 

4& Or.—Fitzgerald ▼. Neat 231 P. 

645, 650. 113 Or. 103. 

4GL Gsl .—Page ▼. Citizens’ BaTiking 
Co. 36 SEL 418. Ill CkL 73. 74. 
84. 78 Am-S-R. 144. 51 L-RA. 463 
—Swift V, Wit<diard, 29 SJEL 762, 
103 Ga. 193. 196—WoodrufE v. Doss. 
93 SJB. 316, 317, 20 GaApp 639 
47- Ohio.—State v Decfcebach, 149 
N.K 194, 195, 113 Ohio St. 347. 

48. Or.—Fitzgerald v. Neal, 231 P 
645. 650. 113 Or. 103. 

4% US.—In re Hope Min. Go, DC. 
Nev., 12 F.Cas.No 6,681, 1 Sawy 
710. 711- 

SOl Ohio —State v. Deckeba<^ 149 
NH 194. 195. 113 Ohio St. 347. 
51- Ind-—CJartmel v. Newton, 79 Ind. 
1. 5 

5&i Tex.—Bennett v. Sovereign 

Camp W. W., Civ-App, 168 S.W- 
1023. 


53L M5»e<5—Coleman Bros. v. Union 
St. Ry Co., 198 NJE. 917. 919. 

54b Ohio.—Dingier v Andrews, 10 N. 
H2d 1021, 1023, 56 Ohio App 487 
—A, M. Dewin Lumber Co v Gut¬ 
man, 171 N.EL 342. 343, 34 Ohio 
App 458. 

55- —Coleunan Bros. v. Union 

St By- Co.. 198 NE. 917. 919 

5Gl Mass.—Pickermg v. Dememtt, 
100 Mass. 416, 421. 

57- U-S —Reed v Bloom, D C.Okl.. 

15 F.Supp. 600, 602. I 

Ky.—^Insurance Co. of North Amer¬ 
ica V Lee, 24 SW2d 278 279, 232 
Ky 556. 

VaL—Cartos V. Hartford Accident & 
Indemnity Co. 169 SB. 594, 597. 
160 VaL 505. 

5& Pa —Orcutt v. Brie Indemnity 
Co, 174 A. 625, 626, 114 Pa.Super. 
493 

59. Mass—Colempii Bros. v. Union 
St Ry. Co., 198 NB. 917, 918. 
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Pa—Gross v- Kubel, 172 A. 649, 650, 
315 Pa. 396, 95 A.L R. 146 
Wash.—City of Spokane v. Elnight 
172 P- 823, 101 Wash 656. 

6IL NT.—De Matteis v. Jones, 255 
N-TS. 178, 235 AppDiv. 634. 

61- N.T—^In re Campbell’s Elstale, 
299 NTS. 451, 455. 164 Misc. 640 
—^In re Kayares Theatricals, 298 
N.TS. 680. 681, 164 Misc. 289 

€2. Tenn—-Wehb v. Brandon. 4 
Heisk. 285, 288. 

63. Ala.—Favers v. Glass, 22 Ala. 

621. 624. 58 Am,D. 272. 

Tex.—Rodgers v. Ferguson, 32 Tex- 
533. 535 

6^ Ala.—Favers v. Glass, 22 Ala. 
621. 624, 58 Am-D. 272. 

Nev.—Bdgecomb v. TTls Credi¬ 
tors, 7 P 533. 19 Nev. 149, 156. 

66. Mititi.— Whitney v. Welmtz, 190 
NW. 57, 153 Mititi. 162, 28 A.L R. 
68 . 

67- Me.—Smith v. Chase^ 71 Me. 164, 
. 165. 
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Public cart. A veMde kept for hire or used to 
carry merdiAndise, etc., for pay.®* 

Other phrases: "One horse or ox cart,”®® "ox 
cart,”^® and '‘wagon, cart, or dray;”^i also "break¬ 
ing carts,” see Break 11 C-J.S- p 834 note 18, and 
"public carts and cartmen.”^^ 

As a Verb 

To carry in a cart;^® and in tbe past tense, 
"carted,” carried or conveyed in a cart, hauled, be¬ 
ing distinguished from "&hipped.”7^ The present 
participle, "carting,” in a particular connection has 
been held to express a restriction on the motire 
power employed-^® 

CABTA. In Spanish law, a letter or epistle.^® 

In old English law, a charter, deed, or writing.^7 

Carta de foresta. In old English law, the charter 
of the forest; more commonly called Charta de 
Foresta.^® 

Carta indentata or indentura. See the C.J.S. ti¬ 
tle Deeds § 1, also 18 C J". p 148 notes 27-33. 

Carta mercatoria. A grant, made in 1303, to cer¬ 
tain fordgn merchants, in return for custom du¬ 
ties, of freedom to deal wholesale in all cities and 
towns of England; power to export their merchan¬ 
dise; and liberty to dwell where they pleased, to¬ 
gether with other rights pertaining to speedy jus¬ 
tice.^® 

CABTAGE. In a particular connection as an in- 
eident to sales on commisinon, "cartage” has been 
described as a charge made for the expense of de- 
livering goods by cart or dray when the purchaser 
does not take them on the raolroad track.®® 
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CABTA ISrON EST NISI VESTITIO-imiM DO- 
NATIONIS.®! 

CABTBOTE. See the GJ^.S. title Common Lauds 
§ 1 - 

CABTE. In French marine law, a chart.®® 

CABTE BLANuBiS. A white sheet of paper; an 
inssU iiiuent signed, bnt otherwise left blank; and 
more ^eeifically, a sheet ^ven to an agent, with the 
prindpal’s signature appended, to he filled up with 
any contract or engagement as the agent may see 
fit, henc^ metaphorically, nnliTnited authority.®® 

GABTEL. As an agreement between hostile pow¬ 
ers, for certain purposes in time of war, see the C.J. 
S- title War § 24, also 67 CJ”. p 387 note 37. In 
another sense, now rare, a written challenge to a 
duel.®^ In Spanish law, a bill, a placard, or a 
poster.®® 

Cartel ship. As a vessel nsed for certain non^ 
combatant purposes in time of war, see the C J'.S. 
title War § 24; see also 10 C-J- p 1245 notes 96- 
98. 

CABTTT.TiA In the Spanish law, a eertifieate of 
proficiency which enables one to practice a profes¬ 
sion.®® 

CABTMAN. A carrier who transports goods and 
march ATI dise in carts, usually for short distances, 
for hire;®^ also, more specifically, a person who 
hamls materials used in or for the construction of 
a huildiog.®® As to whether or not such a cart- 
man is a common carder see the G.J.S. title Car¬ 
riers § 8. 


68. U-Sw—Barrett v. City of New 
Tork. aON-T., 18* F. 793. 797. 

HL—Johnson Fzpress Co. v. Chica— 
SO. 136 IlLApp. 368. 376. 

69u Ala- —Favers v. Class* 22 Ala. 
621. 624. 58 Am.D. 272 

TOl Tenn.—-Webb v. Brandon, 4 
H!ei^ 285. 288. 

71, lAitui—'Whitney v. Wetnitz. 190 
N.W. 67, 153 MIhtu 162. 28 AJ-.H. 
68 . 

TSL XJ.&—Barrett v- City of New 
York, aCNT.. 183 F. 793. 797. 

73. Century D. 

Tt Kan.—Ciystal Case Co. ▼. Ar¬ 
nett. 86 P. 302. 73 Kan. 774, 776. 

7& Bight of “carting" 

A decree in partition in 1817, when 
steam railroads were unknown, giv¬ 
ing each tenant the nght of **cart- 
ing'^ timber across the other's land 
held not to authorize a present 


owner of a tract of the land to con¬ 
struct a steam railroad over an ad¬ 
joining tract—Roper Lumber Co. v. 
Richmond Cedar Works. 73 SJEL 902. 
158 N.a 161. 166. j 

78. See 10 C.J. p 1243 note 41-p' 
1245 note 88. 

77. Bumll LiJ>. 

Carta de una parte or Charta de 
una parte—a charter or deed of one 
I>art—Gloss. 

Carta partita de aSrectamento—a 
charter-iiarty of affreightment.— 
Ajriani<« Gloss. 

Carta perdonationis-Ta charter of 
pardon.—Adam*® Gloss.' 

7& Black IjJ>. 

7a. Black IjlI)., citing 1 Hbldsworth 
HistFng.L. p 311. 

88. Iowa.—-Nveringham v. Halsey, 78 
N.W. 220, 221, 108 Iowa 709. 

81. A mATim meaning "A deed is 
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nothing but the vestment or cloth¬ 
ing of the gift”—Adams Glosa 

68L Black Ii.D. 

83. Bladk L.B. 

“In the course of business, it not 
unfreauently occurs that, for the 
sake of convemence, signatures m 
blank are given with authority to 
fill ttmm up. These are binding upon 
the parties. But the blank must he 
filled up by the very person au¬ 
thorized.”—Bouvier LJD. 

84. Black L D. 

85. Bscriche X>iccionario<. 

86L F^crii^e Biccionario. 

67. Blat^ IjD. 

La.—See Fquitable Real Fstate Co- 
V. National Surety Co., 63 So. 104. 
113, 133 La. 448. 

88l La—Fquitable Real Fstate Co. 
V. National Surety Co., supra. 



CABTMAN—OAS 


13 O.J-S. 

PubUc cartman. The oumer of a pnhlie eart.^^ 

OABTON. An eneasement not usually of perma¬ 
nent value and ordinarily used for the eonvenient 
transportation of its eontents.^^ 

OABTSD)G£. A ease, eapsule, shell, or bag of 
metal, pasteboard, or other matenal, holding a com¬ 
plete charge for a firearm; a charge for a firearm, 
or for blasting, in a case or shell of metal, paper, 
pasteboard, or clotb.®! 

Phrases: "‘Cartridge' and ‘bomb,"'®^ and "cart¬ 
ridge, shell, bomb, or similar de^ce.”®* 

CAK TKUST or GAB TRUST ASSOCIATION. 
See the OJ^.S. title Railroads § 1, also 10 CJT. p 
1245 notes 5, 6. 

GAR TRUST SECURlTllsS. See the CJ.S. title 
pfLilroads § 1, also 10 C J*. p 1245 notes 7, 8. 

OARTUT-ARTRS. Andent English records con- 
taiTiing documents and legal proceedings—the muni¬ 
ments of title of the great landowners, and other 
miscellaneous doeuments.^^ 

CARTUT-ARTOS. In the Spanish notarial system, 
the notary's clerks, who, as senbes or sciivmieis, 
draw up the "esenturas,'' or notarial insLiuments, 
many of which, listed under the heading "carta" in 
10 C pp 1143-1145, are called "cartas" of vadous 
kmds; also the ancient parchment hooks used for 
evidencing property rights of the church and kin¬ 
dred institations.^^ 

CARTUT-APY. a place where jiapers or records 
are k^t.9® 

CARTWAY. A way established by law for a per¬ 
son who has not the benefit of a pubhc highway. 


and for that reason alone sometimes specifically 
refeorred to as a "private cartway;”^* also a quasi- 
pnblie road in which the pubhc has a direct per¬ 
sonal interest.^® The term has been contrasted 
with, or distinguished from, "highway”^ "private 
railroad,"^ and “private way.”® 

Public ^rarizeroy. A cartway estabhshed for the 
nse of all the public who may desire to use it, al¬ 
though its principal benefit inures to one individn- 
aL^ 

CARUGA. A four-wheeled carriage; also a plow, 
or a teain for a plow, of four oxen abreast.® 

GARUGAGrE. The act of plowing; also a taxation 
of land by the earuea.® 

GARUCAGIUM. Law Latia, in old English law, 
a kind of tax or tribute anciently imposed, uxK>n 
every plow, for the pnbhe service.^ 

GARUGATA, CARUCATE, CARVAGE, or CARVE 
OF LANl). A certain quantity of land nsed as 
the basis for taxation;® a quantity of land con- 
taiTiing as much as might be tilled by one plow in 
a year and a day, varying in different countries 
from sixty to one hundred and twenty acres.® The 
term “carucata,” or "earucate,” has been also de¬ 
fined as a team of cattle, or a cartload.^® 

GARUGATARIUS. Law Latin, one who held land 
in carvag^ that in socage, or plow tenure.!^ 

GARUE. A carve of land; plow land.^® 

GARWAT.kkk^ a kind of jack or crowbar used 
for moving cars conveniently.^® 

GAS. French, ease; a or the case; an event or 
oecurrenee.^^ 


aa U S.—Barrett v. City of New 
York, CC.NT., 183 P. 793. 797. 

sa ns—U. S. v. Austin Nicholls 
& Co.. NY, 22 S.Ct. 918, 186 US. 
298, 300, 46 Ij.E«€L 1173—Okertenffer 
V. Bobertson. NY., 6 S.Ct. 462, 116 
TJS 499, 514, 29 LuSd. 706 

91. Ohio.—State v Iiindway, 2 NN. 
2d 490, 497, 131 Ohio St. 166, 
quoting New Standard D. and Web¬ 
ster New IntJD. 

92. As BUggestiiifir an explosive 
**Mentioned together, they [car¬ 
tridge and bomb] immediately sug¬ 
gest explosive objects.'*—State v. 
limdway. 2 N.N2d 490, 493, 497, 131 
Ohio St. 166. 

93. Ohio.—State v. landway, supra. 

9A Black HD., citing Holdsworth 
Hist T?ncJU p 273. 


95. N8<3^<die Diccionario. 

96L Blad: HD. 

97. N.a—State V. Purify, 86 NC. 
681, 682. 

9& N.G.—State ▼. Norris, 93 SJB 
950, 951, 174 N.a 808. 

99. N a—Barber v. Griffin, 74 SJEL 
110, 158 N.a 348. 350. 

1. Fa.—-McClenachan v. Corwin, 3 
Yeates 362, 371. 

10 ax p 1246 note 12 [a]. 

8L N.a —Oozard v. Emawba Hard¬ 
wood Co., 51 SJE. 932, 139 N.a 283. 
288. Ill Am.S.R. 779. 1 HR.A.,N S., 
969. 

3; N.a —State v. Hayme; 84 SJS. 385, 
169 Na 277, 283. 

A. Ninn-—Rask V. Hendrum, 213 N 
W. 115. 173 Minn. 572. 
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5. Bouvier HD. 

6L Bouvier HD. 

7. Adams Gloss.. citmg Spelman and 
Termes de la lioy. 
a Black DD 

"Carucata” in law Hatm, is a 
carve of land.—Adams Gloss. 

"CarvagB^* is said to be the same 
as "carucage.”—Bla<dk DD. 

9. See 10 CX p 1246 notes 18, 19. 
See also Bovata terras 11 axs. p 
761 note 15 

la Black HD. 

IH Adams Gloss., citing OowelL 
12- Black HD, citmg Bntton c 84. 
la Ean.—Butler v. White Eagle Oil 
Refining Co., 34 P.2d 120, 121, 140 
Ean. 202. 

‘ 14. Adartvfs Gloss. 



CAB-CASAITJS 


13 C J. S- 


Cca fortuiL The IVench phrase eoorrespondiiig act or iiisfxnnieiit, as the vaeation of a judgment on 
to the Latin '^easns fortnitos;” meaning a fortni- appeal; hence a court of review is termed a '^eorte 
tons event, an inevitable accident, an irresistible de c»saei6n.^^ 
force, an "unforeseen event,” or "vis major-”i5 

CASATWT!NTUM- In old European law, the land 
CA. SA. See Abbreviations 1 C.J.S- p 276 note 5; teld by a vassal or tenant 
also Capias ad Satisfaciendum 12 GJ'.S. p 1120 

notes 2S-30. CASATWTRTTTO- One of several Spanish terms for 

marriage-^® 

CASA In Spanish law, hons^ the term being used 

in the several senses of that word in English-i® CASATA or CASSATA. Law Latin, in old Enro- 
Casa reaJL The royal palace or the royal fam- pean law, a honse with land sufficient for the sap- 
ily, and, derivatively, the term is also nsed to des- port of one family.21 
ignate a municipal building, a conrthonse.^^ 

OASATUS or CASSATUS. In old European law, 
CASACION. A Spanish term, corresponding to a vj*s«al or fendal tenant possessing a "casata,” that 
the French cassation, and defined in the civil law is, his own dwelling, his own family, his own prop- 
as tho process of annulling or setting aside some erty.22 

15. U-S—-Viterbo v. Friedlander, 

La. 7 S.Ct. 962. 973, 120 U.S. 707, 

30 LBd. 776. 

11 dJ. p 31 note 58. 

10- Sscnche Dicoionano 
See also AllanAmiepto de Morada, 3 
C J S. p 883 notes 45. 46. 

Casa de con-ecci6n—a reformatory* 
nsually for women and cbildren.— 

Bscricbe Licdonano. 


Casa de nuespedes—a boardmg 1&. 
bouse, botel, or tavern.—Escricbe 
Dicdonano; see also C.J.SL title Inn¬ 
keepers § 1. 20, 

Casa pfiblica—literally a pnblic 
bouse, bence a bouse of prostitution. 

—Bscricbe Dicmonano. ^ 

17- Philippme.—Catbalogan v. Direc- 
tor of Lands. 17 Philippine 216, ^ 
223. I 22 . 


Sscridie Diccionaruk. 
Adnins Gloss. 
Sscricbe LiccionarlOL 


21. Adams Gloss., citingr Speltnsuv 
Otherwise called "hlda," a bide of 
land, and by Bede^ “f«Tnilii» ••—Black 
L.I>. 


1768 



WORDS AND PHRASES 

AND 

MAXIMS 

IN THIS VOLUME 


Page 

Car service. 1765 

Car service associations. 1765 

Car trust. 1767 

Car trust association. 1767 

Car trust securities. 1767 

Carrier. i 

Carrom. 1763 

Carroms. 1763 

Carroted fur. 1763 

CarrGca .* 1763 

Carry . 1763 

Carry on. 1764 

Carry out. 1764 

Carry stock. 1764 

Carried. 1764 

Carrying . 1764 

Carrying arms . 1765 

Canning away.1765 

Carrying on . 1765 

Carrying out. 1765 

Carrying weapons. 1765 

Cart . 1765 

Carta . 1766 

Carta de foresta. 1766 

Carta indentata .'.1766 

Carta indentura. 1766 

Carta mercatoria. 1766 

Carta non est nisi vestimentum donationis.... 1766 

Cartage . 1766 

Cartbote. 1766 

Carte . 1766 

Carte blanche. 1766 

Cartel . 1766 

Cartel ship. 1766 


Page 


CartiUa . 1766 

Cartman. 1766 

Carton . 1767 

Cartridge. 1767 

Cartularies . 1767 

Cartularios . 1767 

Cartulary. 1767 

Cartway. 1767 

Caruca . 1767 

Carucage . 1767 

Carucagium. 1767 

Carucata . 1767 

Carucatarius . 1767 

Carucate . 1767 

Came . 1767 

Carvage . 1767 

Carve of land. 1767 

Carwalker . 1767 

Ca. sa. 1768 

Cas . 1767 

Cas fortuit. 1768 

Casa . 1768 

Casa real. 1768 

Casacion . 1768 

Casamentum . 1768 

Casamiento . 1768 

Casata . 1768 

Casatus . 1768 

Cassata . 1768 

Cassatus. 176S 

Public cart . 1766 
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GABRIBRS 


Abandoned stations* passengers injured at, liability 
for, § 717, p. 1337, n. 41 
Abandonment of goods. 

Damages, § 273 

• Waiver of limitation of liability by, § 115 
Abnormal conditions, rates as subject to change be¬ 
cause of, § 285 

Abnormal demand, burden of proof as to, actions for 
breach of contract to furnish cars, § 134* p. 272, 
n. 24 

Abrogation, 

Joint rates, § 300, p. 091 

Rules and regulations, passenger carriers, § 574 
Abrupt curve, street car stopped* on, duty of seeing 
that boarding passengers are safely aboard, § 733, 
p. 1386 

Abstract instructions. 

Injuries to passengers, actions for, § 769, p. 1530 
Loss or injury to goods, actions for, § 259, p. 597 
Wrongful ejection of passengers, actions for, § 
843 

Abusive language. 

Ejection of passenger accompanied with, $ 822 
Employees or agents, protection of passenger 
from, § 692 

Fellow passenger using, liability of carriers, § 695, 
p. 1300 

Injuries to passengers. 

Admissibility of evidence as to, § 765, p. 1467 
Sufficiency of evidence, § 766, p. 1493 
Passenger’s use of as provocation for assault by 
employee, § 691, p. 1285 

Wrongful ejection of passenger accompanied 
with, damages recoverable, § 850, n, 6 
Acceleration of <^eed, injuries to passenger. 

Jury question as to negligence^ § 768, p. 1514 
liability, § 750, h. 84 
Pleading in actions for, § 761, p. 1434 
Acceptance, 

OBaggage or effects, liability commencing with, | 
880 

Bill of lading, § 125 

Passenger and carrier relationship, commence¬ 
ment as dependent on, §§ 554, 561 
Transfers, penalty for refusal, § 649 
Acceptance by carrier. 

Burden of proof as to, actions for loss or injury 
to goods, S 254, p. 537 

Ck)nversion as result of refusal, § 181, p. 366 
Acceptance of goods, 

AdTnis*%ibllity of evidence as to, actions for loss 
or injury, § 255, p. 561 
Agent’s authority in respect to, { 146 
Charges, 

Consignee’s liabUily for payment of, f 316, 
753 
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Acceptance of goods—Continued, 

Charges—Continued, 

Consignor’s liability as affected by, f 316, p. 

751 

Implied obligation to pay, § 316, p. 745 
O. O. D. shipments, refusal of consignee as re¬ 
lieving carrier from liability, § 186, p. 384 
Connecting carriers, § 419 

Consignee, reciprocal duty in respect to, § 160, 
p. 312 

Damage as excuse for failure of, § 178, p. 356 
Delivery at wrong place as excused by, § 176 
Failure or refusal, duty to warehouse and cor¬ 
responding liability, § 179 
Inspection, opportunity for before delivery, § 170. 
Jury question as to, actions for loss or injuries 
to goods, § 258, p. 586 

Law question as to, actions for loss or injury to 
property, § 258, p. 592 

Liability of carrier for loss or injury as depend¬ 
ent on, § 142 

Place other than speciffed destination, liability 
as released by, § 166 

Pleading of, actions for loss or injury, § 251, p. 
520 

Sufficiency of evidence as to, actions for loss or 
injury, § 256, p. 576 
Waiver of claim for damages by, § 232 
Waiver of claim for delay in transportation as 
result of, § 208 

Waiver of prepayment of charges by, § 313 

Acceptance of shipping receipt, limitation of liability 
as affected by, § 91, p. 175 

Acceptance of transfer, effect of, § 648, p. 1217 

Accessible place, delivery at, duty in reject to, § 
168 

Accessorial smwices, additional charges for, § 314, p. 
735 

Accident, 

Continuity of journey interrupted by, passenger’s 
right to continue by another train, § 647 
Delay in transiK>rtation as excused by, § 203 
Injuries to passengers as result of, § 697 
Burden of proof, § 764, p. 1444 
Money to provide for as included in baggage, § 
859 

Reports of to railroad commission, § 18 
Statutory duty of feeding, watering and resting 
live stock as excused by, § 64, p. 118 
Twenty-eight hour law, liability under as ex¬ 
cused by, § 487 

Accidental overcharge, penalty as recoverable for, § 
492 

Accommodation, 

Baggage remaining for passenger’s accommoda¬ 
tion, liability in respect to, § 885 
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Accommodation—Gontmned, 

Ck)zamon carrier acting as private carrier as mat¬ 
ter of, § 5 

Passenger carrier!^ duty of providing, § 645, pp. 
1207-1211 

Sleeping cars, contract duty in respect to, § 906 
Accommodation bailee, liability of after espiration 
of reasonable time for removal of goods, § 157 
Accompanying baggage, loss or injury in case of 
passenger not accompanying, liability, § 870 
Accompanying passenger, injuries to person, jury 
question as to n^ligence, § 768, p. 1515 
Accompanying shipment. 

Drover’s pass, passenger and carrier relationship, 
§551 

Injuries to caretaker, governing law, § 679 
lave stock. 

Burden of proving loss or injury in case of, 
§ 254, p. 555 

Connecting carrier’s duty as affected by, § 
421 

lioss or Injury to stock as result of person ac¬ 
companying, sufficiency of evidence, § 256, p 
582 

N^ligence of caretaker as causing loss or in¬ 
jury, jury question, § 258, p. 590 
Passenger carriers, liability for injuries to care¬ 
taker, § 609 

Pass on freight train, right of person to, § 622 
Presumption as to condition of goods received 
by connecting carrier in case of, § 440, p. 
954 

Accounting, joint rate, proceeding for, § 300, p. 694 
Accrual of cause of action, overcharge, pniposes of 
limitation, § 323, p. 776 

Accrued dsTirisges, limitation of liability for, § 104 
Construction of contract, § 112, p. 216 
Accumulation of business, delay in tram^ortation 
caused by, liability, § 200 

Accumulation on platform, liability for destruction 
by fire in case of, § 145, p. 286, n. 79 
Add, spiQing of on station platform through neg¬ 
ligence of shipper, liability to carrier, { 527, n. 
19 

Acquiescence, 

Confiscatory rates, estoppd from securing idief 
by reason of, § 584, p. 1137 
Passenger and carrier rdationsbip as result ot, 
§ 562 

Act of God, 

Avoidance or lessening of loss or injury by, lia¬ 
bility as affected by, § S3 
Delay in transportation causing loss as result 
of. 

I^bUity, § 81, pp. 161-164 
Special contract, § 193 

Bnnchmg brought about by delay, demurrage 
as affected by, § 345 
Passenger carriers, § 6G1 

Derailment resulting in injuries to passenger, 
jury question as to, § 768, p. 1511 
Deviation resulting in loss, liability, § 82 
Furnishing of ears, nonperformance of agree¬ 
ment for as excused by, § 133, p. 268 
Injuiies to passengers as result of, liability, f 
697 

Iioss or injui-y to goods. 

Burden of proof as to, § 254, p. 541, n. 94 


Act of God—Continued, 

Iioss or injury to goods—Continued, 

Exemption from liability, § 76, pp. 139-143 
ProviiTiqte cause, § SO, p. 158 
General denial raising issue, § 253%, p. 533 
Initial earner’s liability, § 406, p. 894, n. 95 
Instructions on, § 259, p. 599 
Jury question as to, § 258, p. 589 
liability for while holding goods as ware¬ 
houseman, § 157 

Suffidency of evidence as to, § 256, p. 578 
loss or injuries to baggage by, 

Burden of proof as to, § 897, p. 1727 
Jury question as to, § 899, p. 1734 
Liability, § 868 

Misddivery with subsequent destruction of goods 
by, liability of carrier, § 174, p. 346 
Proximate cause of loss, necessity of being as 
respects limitation of liability, $ 114, n. 31 
Special pleading of, actions for loss or injury to 
goods. § 252, p. 527 

Actions, 

Breach of contract, § 134, pp. 269-274 

Passenger carriers, §§ 662-668, pp. 1236- 
1244 

Charges, recov^ of, § 318, pp, 758-765 ' 
d O- 'D. shipments, liability of carrier on, § 186 
p. 386 

Connecting carriers, loss or injury to goods, §§ 
435-445, pp. 937-966 
Conversion, § 183, pp. 367-376 
Delay in tran^ortation, §§ 209-220, pp. 419-j39 
Delivery of goods, penalty for refusal, | 500 
Discrimina tion. 

Damages for, § 388, pp. 857-866 
Penalty, § 511, p. 1011 

Tailnre or refusal to famish car^ $ 38, pp. 76-83 
Pare!^ recovery of defi<aency, § 585 
Inpiries to passenger^ {§ 757-773, pp. 1421-1523 
Joint rates, recovery or accoontiiig for, § 300 p. 

loss or mjory to property, §§ 244r-274, pp. 605- 
623 

Overcharge, recovery of, § 323, pp. 773-785 
Penalties, 

Dday in transportation, § 460 
Disobedience of orders of regulatory bodiesi 
§ 462 

Failnre to famish and equip cars, § 472 
Refusal to issue or accept transfer, § 649 
Twenty-eight hour law, noncompliance vdth, 
§ 489 

Receipt of goods, penalties for refusal, § 507 
Refusal to receive and transport property, § 33, 
pp. 66-69 

Sleeping car companies, § 919, pp. I754r-1759 
WardiouseiuATi, against carrier as, § 158 
Actor’s paraphernaha, dday in transportation, spe- 
dal damages as recoverable;, § 229, p. 456 
Actual delivery, necessity of, § 160, p. 314 
Actu^ value, admissibitity of evidence as to, ac¬ 
tions for loss or injury to goods or live stock, § 
255, p. 573 

Additional fare, passenger carried beyond destina¬ 
tion, ejection for refusal to pay, § 810, p. 1613 
Additional risk, freight or mixed trains, passengers 
as assuming, § 684 
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Address, 

D^very of escpress shipmeot at ooiu^giiee’s cor¬ 
rect address as sufficaeat, § 171 
Express company's liability for n^Iigeace of 
agent, § 71, p. 134, n. 43 

IjOSS of goods as result of improper address by 
shipper, liability in ease of, § 78, p. 151 
Mistake m, d^ivery of goods as affected by, § 
162 

Negligence of shipper in respect to as excuse for 
misdelivery, § 174, p 351 

Adequate facilities, common carriers required to fur¬ 
nish, § 19; p 50 

Adjacent yar^ delivery to as substantial compliance 
with agieement, § 164, n. 17 
Administrative agencies, r^ulation by, §§ 15-24, pp. 
44-60 

Admissions, 

Agent’s admissaons as binding on carrier, % 141, 

p 280 

Bill of lading, receipt of goods, § 123, p 235 
Claim for damages as waived by, § 241, p 494 
Injuries to passengers, answer in action for, § 
762 

Loss or injuries to baggage admissibility of, § 
897, p. 1730 

Loss or injury to goods, plea of general issue, § 
252, p 527 

Reply, actions for loss, or injury to goods, § 253 
Admixture^ delivery of other goods caused by, liabil¬ 
ity for damage sustained, § 161 
Advance payment, charges, § 313 
Advances, 

Assignmmt of bill of ladmg to secure, effect of, § 
128, p. 250 

Connecting carriers, lien for, § 326 
Consignee making, party to action for loss or in¬ 
jury to goods, § 249, p 513 
Duplicate bills at lading, recovery from carrier, 
§129 

Adverse claim to goods shipped, delay in transporta¬ 
tion as excused by, § 206 

Advertisement, sale of goods to satisfy lien for 
charges, § 331 

Advertising, transoportation in exchange for, § 592 
Advice, alighting from moving v^ide pursuant to, 
contributory negligence, § 793, p. 1573 
Affidavit of defense, 

Ghaiges, action for, § 318, p. 762, n. 6 
Conversion action, § 183, p. 370 
Demurrage charges, actions for recovery of, § 347, 
p. 813 

Affirmative defense^ 

Burden of proof as to, actions against connectmg 
carriers, § 440, p 946 
Pleadmg, § 439, p. 944 

Affirmative matters, harden of proof as to, actions 
for breach of contract or duty to transport, § 666, 
p 1238 

Age, injured passenger, admissibility of evidence on 
issue of contributory n^hgence, § 801 
Aged persons, passenger earners^ care required in 
respect to, § 694, p. 1289 
Sleeping cars, § 909, n. 53 

Agency, instruction on law of, actions for loss or in¬ 
jury to goods, § 259, p. ^4, n. 31 
Agents, 

Ba^age or effects. 

Acceptance § 881 


Agents—Ckmtinued, 

Bst^age or effects—Continued, 

Authority in respect to, § 861, Pl 1681 
Bills of lading. 

Authority to issue, § 141, p. 281 
Binding effect, § 141, p. 281 
Carrier acting as agent for another earner, § 135 
Charges, liability for, § 316, p. 748 
Connecting carrier as, § 418 

Liability for loss or injury, § 430 
Consignee acting as in accepting riiipment, lia¬ 
bility for freight charges, § 316, p. 756 
Consignor as agent of consignee, parly to actiem 
for loss or injury to goods, § 249, p- 514 
Contracts authority to make m general, § 135 
Furnishing ears, § 136 

Loading and unloading of lire stock, § 141, p. 
279 

Place of delivery, § 138 
Reshipment of goods, § 141, p. 279 
Special train, § 141, p. 279 
Time of ddivery, § 138 
Transportation on connectmg line, § 137 
Conversion of baggage by, liability, § 871 
Damages, authority to settle claims for, § 139 
Delay m transportation, 
laabitity for, § 191, p. 

Parties to action for, § 214 
Delivery of goods, 

Authority to contract in respect to, § 141, p. 
279 

liability as affected, § 146 
Ddivery to agent of consignee, sufficiency, § 172, 
p. 388 

DiscnmiTifition, authority to stipulate as to, § 140 
Excessive chaiges collected by, recovery back, § 
320, p. 767 

Initial earner acting as, § 401 
Injuries to passengers, 
liability for, § 710 

Pleading willful or wanton acts, § 761, p. 1432 
Jury question as to contract of shipment bemg 
signed by, actions for loss of injuries to 
goods, § 258, p 586 

Limitation of liability, contract by, §§ 92, 93 
Misrepresentations as to value by shipper’s agent, 
liability for loss or injury as affected by, § 
7^ p. 149 

Mistake in respect to ticket, ejection of passen¬ 
ger in case of, § 816 

Notice of special damage for delay in transpor¬ 
tation to, § 229, p. 453 
Offenses, §§ 514-522, pp 1013-1024 
Passenger carriers, liability for negligence and 
wrongful acts of, §§ 689-694, pp 1273-1294 
Payment of chaises by, recovery from recipient 
of goods, S 316, p. 748 
Payment or tender of fare to, § 594 
Rates, authority to stipulate as to, § 140 
Rebates, stipulation as to, § 140 
Refund made to, liability as discharged by, § 
320, p. 767 

Representations as to stopping of train, hinfiiTi cr 
effect, § 654^ p. 1226 

Tickets, representations in respect to, § 602 
Transfer of bDl of lading by as apparent owner, 
rights acquired by transferee, f 128, p 257 
Waiver of claim for damages by, § 241, p. 495 
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Agents—Continued, 

Wrong train taken by mistake of, ejection of pas¬ 
senger, § 817 

Wrongful ejection of passengers or intruders, lia¬ 
bility of carrier, § S2S, p. 1642 
Aggravation, pleading matters in, actions for inju¬ 
ries to passengers, § 761, p 1427 
Aggravation of damages, wrongful ejection of pas¬ 
sengers, § 852 

Agreed valuation, limitation of liability as to, § 102, 
p. 195 

Agreement, d^very of goods, method of, § 160, p. 
315 

Aiders and abettors, discrimiTiation, criminal liabil¬ 
ity, § 517 

Air circulation, loading in Tnanner to prevent, liabil¬ 
ity for resulting deterioration, § 67, p. 125, n, 71 
Airplanes, 

Bomb r^ease mechanism, classification for rate 
purposes, § 314, p, 726, n. 11 
Passenger carrier, status, § 534 
Rates, filing of tariff, § 302, p. 7(^ n, 62 
Aisles, 

Foreign objects in caosang injuries to pas''''nger, 
liability for, § 744, p. 1400 
Obstructions, 

AdTni<5«iibility of evidence as to, § 765, p. 1470 
Burden of proof as to, § 764, p. 1444 b- 42 
Contributory ne^igence, $ 774 b. 22 
Jury question as to, § 803, p. 1592 
Proximate cause of mjury, § 756, p. 1417, n. 
22 

Sleeping cars, § 909 
Alighting from vehicle, 

Appliances and means for, § 728 
Assistance to passenger, S 694 P-1290; § 727 
Assnmpticm of risk, § 788, p. 1562, n. 72 
Voluntarily sheeting exit, § 792 
Box or footstool, duty of providing, § 728 
■Brakeman, duty of stationing at door, § 728, n. 83 
Gan of station, injuries to passenger ali^tmg 
after stopping, § 731, p. lS72 
Care required and liability as to passengers, §§ 
723-^734 PP. 1352-1387 
Children, 

Elevators, § 734 

Safety requirements, $ 723, p. 1355 
CkHitnbutory negligence, §§ 788-793, pp. 1562-1574 
Instmctions cm, § SO4 P- 1604 
Jury question as to, § 8<^, p. 1599 
Moving train or car, { 793, pp. 1569-1574 
Sufficient of evidence, § 802, p. 1590 
Dangers on station platform, contributory neg¬ 
ligence in respect to, § 790 
Degree of care required, | 678, p. 1261 
As to carriers, § 723, pp. 1352-1356 
Duration of care required, § 723, p. 1353 
Street railroads, § 733, p. 1375 
Duty in connecti<Hi with, § 660 
Elevators, care required to avoid injury, § 734 
ExtraordinnTy care, duration of, § 723, p. 1153 
Improper place, contributory negligence, § 792 
Injuries to passengers, 

AdmissiblLity of evidence as to negligence, 
§ 765, p. 1471 

Def^ise in action to recovCT for, § 712 
Jury question as to n^ligence^ § 768, p. 1512 
Pleading in actions for, § 764 p. 1433 


Alighting from vehidLe—Continued, 

Injuries to passengers—Continued, 

Piesumpticm of negligence, instructions as to, 
§ 769, p. 1534, n. 26 

Res ipsa loquitur, application of doctrine, { 
764 P- 1450 

Sufficiency of evidence as to negligence § 
766, p 1490 

Unsafe premises, liability, § 722 
Invitees, care as to, § 732 

Irregular stopping places, liability for injuries, § 
734 pp. 1368-1372 

Jostling or pushing by fellow passengers, liabil¬ 
ity for injury resulting, $ 695, p 1299 
Iieavmg seat before stopping contributory negli¬ 
gence, § 789 

licensees, care as to, § 732 

Lookout for approaching trains or cars, duty as 
to, { 726 

Mode of exit, contributory negligence in respect 
to, $ 791 

Moving train or car, § 725 

Moving train while in act of, liability for result- 
ing injury, § 730 

Operation of other cars or trains, care in respect 
to, § 726 

Opportunity and time for, § 729 
Street cars, § 733, p. 1381 
Passenger and earner relationship continuing 
while, § 564 

Persons not passengers, care as to, § 732 
Preparation for before stopping, contributory n^- 
ligence, § 789 

Jury question as to, § 803, p. 1597 
ProviTTiate cause of injury to passenger, speed, 
§ 756, p. 1419 
Reasonable time for, § 729 
Elevators, § 734 
Street cars, § 733, p. 1381 
Reboardlng after, care required as to passengers, 
$ 723, p. 1354 

Safe exity duty of providing, § 790 
Safety of place for, § 716 

Street raUxoads, § 733, pp. 1377,1385 
SlairiTniTig of door causiTig injury, liability for, § 
723, p. 1356 

Starting car while in act 04 street cars, S 733, 
p. 1382 

Stopping for purpose of, § 654, p. 1224 
Sufficient time, § 7^ 

Street cars, 

Care required, § 733, pp. 1374r-1386 
Selection of safe place, § 733, p. 1377 
Sudd^ starting or jerking, liability for injury 
resulting, § 730 

Jury question as to ne^igence, § 768, p. 1513 
Street cars, § 733, p. 1384 
Ofime, contributory negligence in respect to, § 788, 
p. 1565 

Ali^ting when in motion, 5 793, p. 1572 
Street cars, § 733, p. 1381 

Traffic injuries, contributory negligence in respect 
to, § 788, p 1564 

Usual place, street cars, § 733, p 1379 
Warning as to danger, § 724, pp. 1356-1359 
Alteration of rates. Interstate Conoimerce ConriTnisrion, 
§ 277, p. 628 
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Alterations, 

Defective cars, shipi>er’s right to make, § 49, p. 97 
Bnles promulgated by carriers, § 25 
Alternative duties, passenger carriers, § 677 
Alternative rates, 

Ghedked ba^ag^ limitation of liability as af¬ 
fected by proviaon for, $ 875, p. 1701 
Iiimitation of liability in case of. 

Passenger earners, § 629, n. 68 
Presumptions as to, § 254, p 545 
Power of carrier to establish, § 277, p. 628 
Ambiguous verdict or findings, loss or injury to goods, 
actions for, § 260 
Ambulance, 

Degree of care in respect to passengers on, § 685, 
n. 51 

Injnnes to pasnngers, jury question as to neg¬ 
ligence, § 768, p. 1497, m 48 
Passenger carrier, status as, § 534 
Amendment of pleadings, 

Chaiges, action to recover, § 318, p. 762 
Connecting carriers, actions against, § 439, p. 944 
Conversion actions, § 183, p. 371 
Delay in transportation, actions for, $ 215, p. 418 
DisenTmnation, actions to recover danioges for, 
§ 388, p. 862 

Failure to furui^ cars, actions for, § 38, p. 78 
lujuiies to passengers, actions for, § 761, p. 1436 
Iioss or injuries to ba^age, action for, § 896 
lioss or injury to goods, actions for, § 251, p. 525 
Wrongful ejection, actions for, § 837, p. 1652 
Amortization, logging railroads, rates for ‘purposes of, 
§ 289, n. 69 

Amount d^vered, burden of proof as to, actions for 
loss or injury to goods, § 254, p- 537 
Amount of baggage, limitation of liabiliiy as § 
875, pp 1699-1702 

Amount of charges, demurrage § 335, p. 796 
Amount of da^nages, 

Ihjnries to passengers, $ 773 
Loss or injury to goods, sufficiency of evidence 
as to, § ^6, p. 583 
Amount of penalty. 

Delivery of goods, refusal, § 500 
DiserimiTiation, % 511, p/1012 
Disobedience of order of railroad ooTnTni<adoii, § 
462 

Fares, excessive or unanthoiized charges, § 588 
Loss or injury to goods, failure to pay for, $ 4Sf^ 
Overcharges, refusal to refund, § 509 
Keceipt of goods, refusal of, S 508 
Amount of recovery. 

Charges, actions for, § 318, p. 759 
Demurrage charges, actions for, § 347, p 815 
DiscrimiYiation, actimos to recover damages for, 
§ 388, p. 864 

Overcharges, actions to recover, § 323, p. 784 
Animnlst, 

Collision with, duty of carrier in respect to avoid¬ 
ance of, § 748 
Cruelly to aTiiTnals, post 

Health regulations, d^y in transportation 
caused by, liability, § 204 
Live stock, post 

Tracks, duty of keeping off of, | 740 
Anne^fltion of territory, municipality, street railroad 
fares as affected by, § 583, p. 1123 


Announcement of station, sufficiency of evidence as 
to, passenger’s action for damages for carrying 
past destination, § 666, p. 1240 
Annoyance, 

Breach of contract or duty to trauj^rt, damages 
recoverable, § 671, p. 1247 
Ejection of persons causing, § 808 
Slewing cars, damages, § 920 
Wrongful ejection of passengers, damages for, S 
850, n. 5 

Annual pass, renewal, necesmiy of apjflication for, 
§ 622 

Annual report, penalties for failure to file; $ 465 
Answer, 

Breach of contract or duty to transport, actions 
against passenger carriers, § 665 
Charges, actions to recover, § 318, p. 762 
Connecting carriers, actions against, § 439, p. 944 
Cmiversion actions, § 183, p. 370 
Delay m tran^ortation, actions for, % 215, p. 418 
Failure to furnish cars, action for damages for, 
§ 38, p. 79 

Injuries to passengers, actions for, § 762 
Loss or injury to baggage, action for, § 896 
Loss or injury to goods, actions for, § 252, pp. 
526-629 

Hates, proceedings against earner to enforce 
compliance with rates fixed, § 304 
Wrongful ejection of passengers, action for, f 
837, p. 1653 

Anticipated injury, passenger carriers^ liability as 
limited to, § 678, p. 1260 
Anticipatmg defG«?^, 

Actions for loss or Injury to goods, § 251, p. 525 
Wrongful ejection of passengers, plea in action 
for. § 837, p. 1653 

Anticipation of danger, (!rowding, duty of carrier in 
respect to, S 720, p. 1345 

Apartment houses, elevators in, pa^csenger carrier, i 
533, n. 87 

Apparent authority, contracts by agents not within 
scope bmding effect, § 135 
Apparent owner, transfer of bill of lading by, rights 
ac^quired by transferee, § 128, p. 257 
Appeal, 

Se^ also, Beview, post 

Order fixing rates, enforcement pending, % 306, 
p. 712 

Bates, order of commission filing; §§ 307, 584^ 
p. 1141 

B^aratioa proceeding, nght o^ § 309, p, 721 
Appliances, 

BoardLog or alighting from vehicles, duty of foi^ 
nishmg, § 728 

SHevators, safety requirements, § 742 
Injuries to passengers. 

Admissibility of evidenc^e as to condition, f 
765, p. 1469 

Jury question as to cKindition, § 768, p. 1505 
Presumption as to n^ligence^ § 764^ ppu 1450, 
1460 

Sufficiency of evidence as to n^tligmice, § 766^ 
p. 1484 

Inspection o^ passenger carriers, § 736 
Loading and unloading, duty in respect to in¬ 
animate frmght, $ 67. p. 123 
Passenger carriers. 

Approved appliances, duty of using % 738 
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Appliances—CoutinTted, 

Passenger carriers—CJontiinied, 

Care required and liability as to, §§ 735-742, 
pp. 1387-1395 

Pleading negligence as to maintenance of, actions 
for mjuries to passengers, § 761, p. 1429 
Proximate cause of injury to passenger by failure 
to keep in proper condition, § 756, p. 1420 
Safety requirements, elevators, § 742 
Applicable law, instructions as to, actions for loss or 
injury to goods, § 259, p. 595 
Application, rate-making purposes, power of state, § 
282 

Apportionment, 

Gars, discriTYiinntion as result of, § 366 
Damages, 

Connecting carriers, § 445 
Instructions as to, actions for loss or injury 
to goods, § 259, p. 604 
Joint rates, § 300, p. 691 

Partial loss of goods, limitation of liability de¬ 
termined by, § 11^ p. 222 

Approach of vehicles, warning alighting passenger as 
to, § 724, p. 1357 
Approaches, 

Injuries to passengers on. 

Contributory negligence, § 784^ pp. 1555-1559 
Sufficiency of evidence as to, § 802, p 
1588 

Sufficiency of evidence as to ne^gence, § 
766, p. 1483 

Iii gbtmg of, passenger carrier’s duty as to, § 718, 
p. 1340 

Passenger carriers, care required and liability as 
to, § 714, pp. 1328-1332 

Snow and ice accumulations, passenger carrier's 
duty of keeping free from, § 719 
Approved ma(hinery, passenger carriers, duty of us¬ 
ing, § 738 

Arbitrary points, connecting carriers, duty of accept¬ 
ing cars at, $ 449 

Arbitrary valuation, limitation of liability in accord-* 
ance with, § 102, p. 198 

Arbitration, fares settled by, street railroads, § 583, 
p. 1117 

Argumentative instructions, mjuries to passengers, 
actions for, § 769, p. 1524 
Arm. Injuries to passengers, post 
Army officers, rate on effects and goods of, § 314 P- 
727, n. 11 

Arrest of passenger, 

Djectment for nonpayment of fare, § 827 
Interfeience with officer, duty of employees, § 696 
Arrival of cars, notice of as condition precedent to 
right to collect demurrage, § 341, ppt. 801-804 
Arrival of goods, 

Acc^tance before, liability for loss or injury as 
affected by, § 166 

Delivery as establi^ed by, § 160, p. 314 
Imtial carrier, duty of notifying connecting car¬ 
rier, § 409 
Notice, 

Intermediate carrier’s duty as to, § 423 
Necessity of giving, § 153, pp. 300-305 
Pleading in action against connecting car¬ 
rier, § 439, p. 944 

Person to be notified of, parly to action for loss 
or injury, § 249, p. 516 


Arrival of goods—Continued, 

Stoppage in transitn, ri^t as affected by, § 149, 
n. 70 

Terminal carrier’s failure to give notice of, in¬ 
itial carrier’s liability for, § 406, p. 895 
Arrival of train, notice of, § 659 
Arsenic poisoning. 

Death of cattle caused by loading them into car 
wet after dipping, sufficimiey of evidence as 
to, § 256, p. 582, n. 52 

live stock injured as result of in dipping, jury 
question as to, § 258, p. 587, n. 86 
Artificial development, rates as means of promoting, 
§ 297, p. 682 
Assault on passenger. 

Employees or agents. 

Admissibility of evidence in action for, % 765, 
p. 1468 

Burden of proof in action to lecover for, § 
764, p. 1448 
Damages for, § 771 
Exemplary damages, § 772 
Intoxicated passengers, § 691, p. 1285 
Jury question as to, § 768, p. 1500 
Justification and provocation, § 691, p. 1283 
liability for, § 691, pp 1280-1286 
After ejection, § 828, p. 1645 
Police authority, § 693 
Presumptions as to, § 764, p. 1448 
Provocation, amount of damages as affected 
by, § 773 

Sufficiency of evidence as to, § 766, p. 1493 
Fellow passengers, 

Admissibility of evidence in action for, § 765, 
p. 1468 

Jury questions as to neg^gence in respect to, 
§ 768, p. 1501 

liability for, § 695, p. 1298 
Pleading in action to recover damages, §' 761, 
p. 1431 

Presumptions as to, § 764, p. 1448 
Sufficiency of evidence as to, § 766, p. 1493 
Issues in action to recover for, § 763, p. 1438, n. 
96 

Pleading in action to recover damages for, S *^61, 
p. 1431 

Protection of other passengers as justification, § 
691, p. 1283 

Slewing car employees, liahilily, § 911 
Assembling stock for iffiipment. 

Customary method, admissibility of evidence as 
to on issue of negligence, § 255, p. 566 
Facilities for, § 69 

Assent of shipper, limitation of liability, admissibility 
of evidence as to, § 255, p. 570 
Assets, rate making, consideration for purposes of, § 

286, p. 661 

Assignee, 

Baggage wrongfully detained, maintenance of ac¬ 
tion for, § 894 
Bill of ladmg, 

Iiiability for demurrage^ § 344, pi 809 
Party to action for loss or injury to goods, 
§ 249, p. 516 

daim for loss or injury to good^^ action on in 
wrong name, § 249, p. 517 
Delivery to as waiver of lien for charges, S 330 
Assignment, 

BiU of lading, § 128, p. 245 
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J Attendants—Contmned, 


Assignment— Continued^ 

Claim for damages for d^ay in d^very, ri^t of 
action by assignee, § 214 
Iiien lor charges, right of, § 332 
Lien for demurrage dbarges, § 346 
Assistance, ejection of passengers, $ 80S, n. 74 
Assistance to passengers, § 6&1, p 1290 

Alighting from vehicle, jury question as to neg¬ 
ligence in failure as to, § 768, p. 1512 
Boardmg or alighting from train, § 727 

Jury question as to negligence on failure of, 
§ 768, p. 1503 

Care required as to persons entering vehicle for 
puipose of, § 700, n. 9 

Negligence in respect to, sufficiency of evidence, 
§ 766, p. 1490, n. 30 

Persons boarding or alighting from train for pur¬ 
pose of, care required as to, § 732 
Assortment, intermingling of goods in transit requir¬ 
ing, damages for, § 266 

Assumed name, tidcet issued under, right to take up, 
§ 608 

Assumpsit, 

Chaiges, recovery in action of, § 318, p. 738 
Injuries to passengers, actions in, § 757 
Misdelivery of goods, right of action, ^ 174, p. 353 
Overcharge, recovery m action of, § 323, p. 773 
Assumption of facts, instructions, actions for. 

Injuries to passengers, § 769, p. 1528 
Loss or injury to properly, § 259, p. 595 
Assumption of risk. 

Alighting from vehicle, § 788, p, 1562, n. 72 
Voluntarily sheeting exit, § 792 
Care of aninifils during transit, shipper contract¬ 
ing for, § 64, p. 114 
Changing poslticm in car, § 796 
Drovers accompanymg stock, § 794 
Freight and mixed trams, passengers on, § 684 
Injured passenger, { 774 

Instruction as to, § 769, p 1526, n 87 
Injuries from failure to famish suitable cars, § 
53 

lave stock, § 58 

Injuries to passengers, defense in action to re¬ 
cover for, f 712 

Instruction on, § 804, p 1607, n. 55 
Loss or injury to baggage, passenger retamiTig 
custody, § 869, p. 1694 
Overcrowdmg, § 794 

Plea setting up, actions for injuries to passengers, 
§ 762 

At cmivenienee of company, limitation of liability, 
construction of contract, § 112, p. 213 
Atmospheric Gonditions, live stock injured as result 
of, burden of proof as to, § 254 P' 

Attacbment, 

Seizure of goods xmder as excuse for nonddlvery, 
§ 187 

Tiansfer of title to goods by indorsing bill of 
lading as affecting, § 128, p. 251, n. 6 
Attempt to procure ticket, admissibility of evidence 
as to, action for wrongful ejection of passenger, 
§ 839, p. 1657, XL 38 
Attendants, 

Disabled passengers, duty of having, § 776 
Live sto<k carriers, duty to famish, § 63, p. 110 
Mentally incapacitated passengers, caie required 
in case of absence of, § 694, p. 1290 

13CJS.—112 


Passenger and carrier rrfationship of persons act¬ 
ing as, § 553 

Attorney, notice or claim for damages by, § 239, p. 484 
Attorney general, party to injunction proceedmg by 
carrier for relief against rates, § 306, p. 713 
Attorney’s fees. 

Breach of contract or duty to transport, actions 
against passenger carriers, § 668 
Conversion of goods, recovery for, § 184, p. 380 
Discrirmnation, recovery of as damages, § 388, p- 
866 

Eixeessive fare^ p^alty inrindmg, § 587, p. 1143 
Failure or refusal to furnish cars, recovery of, 
actions for, § 38, p. 83 

Loss or mjury to goods, damages as incladmg, § 
265 

Overcharges, actions to recover, § 323, p. 784 
Penalties, delay in trani^rtation, § 460 
Warehouseman, actions against carrier as, § 158 
Auction market value, loss or injury to goods, dam¬ 
ages as determinable by, § 264, p. 611, n. 

Auction sale, goods injured in transit, minimiriTig 
damages by, § 270, n. 23 
Ante stages. 

Degree of care as to passengers on, f 685 
Leavmg vehicle as tennmating passenger and car¬ 
rier relationi^ip, § 565 
Automatic elevators. 

Contributory n^^gence, jury question, § 803, p- 
1603, XL 31 

Operator for, negligence in f-filing to provide, § 
743, XL 3 
Automobiles, 

See, also. Motor Carriers, post 
Delay in transportation, fecial damages as re¬ 
coverable, § 229, p. 456 

Anviliary services, rate m-ikii^, consideration of 
costs for purposes of, § 290, p. 667 
Available route, duty of selecting, § 45 
Averment of defense^ injuries to passengers, plead¬ 
ing in action for, § 762 

Avoidable consequences, burden of proof as to, ac¬ 
tions for loss or injury to goods, § 254 P ^6 
Avoidable injury, contributory negligence^ recovery as 
to, §782 

Negligence of carrier in respect to as affiecting 
babUity for loss of goods, § 83 
Avoidance, 

Defenses in actions for loss or injury to goods, 
reply setting up matter of, § 253 
Pleading matteis of, actions against connecting 
carriers, § 439, p. 944 

Awaiting tram, passenger-earner i^ationriup, § 556 
Awakening passenger, 

Duty in respect to, § 659 

Instractions as to, action for carrying past des¬ 
tination, § 667, p 1243, XL 53 
Axles, safety requirements, passenger carriers, § 741 
Ba<k fare. 

Ejection of passenger for failure to pay, § 810, p. 
1615 

Paym^t of as prerequisite to transportation, § 
595 

Badkward, abgbting from vdtudle, contributory negli- 
gmice, § 788, p 1563 

Backward movement, proxiinate cause of mjury to 
passenger alighting from street car, § 756, p. 1417, 
n. 22 
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Ba(^ way to station, lighting of, passenger carrier’s 
duty in resiiect to, § 718, p. 1312, n. 78 
Bad condition, presumption arising from delivery by 
carrier in, § 254, p. 540 

Bad temper, loss or injury to animnls as result of, 
liability, § 79, p. 157 

Baggage cars, passengers riding in, § 645, p. 1209 
Contributory negligence, § 798^ p. 15S0 
Belationship, § 552, p. 1057 
Ba^age check, 

Bjection of passenger as affected by possession 
of, § SIO, p 1611, BL 93 

Evidence of ownership and means of identifying 
baggage, § 866 

Handing over to baggage-master, d^very of bag¬ 
gage as efifected by, § 881 
T-imitation of liability, stipulation in respect to, 
§ 877 

Possession of as prima fade evidence of carrier’s 
receipt of baggage, f 897, p, 1729 
Surrender of as condition precedent to delivery of 
baggage, § 883 

Transfer company accepting, presumptions as to 
receipt of baggage in good condition, § 891, p. 
1720 

Transportation of baggage pursuant to, $ 870 
Baggage compartment, boarding or alighting from, 
step or stool as required for convenience of pas¬ 
sengers, § 728, n. 83 

Baggage facilities, rules and regulations as to, pas¬ 
senger carriers, § 575, n. 92 
Baggage-master, 

Assault on passenger, liability for, § 691, p. 1282 
Authority to accept or reject proiierty as baggage, 

§ 861, p. 1681 

Ddivery of baggage to, sufEldency as respects lia¬ 
bility for loss or injuries, § 881 
Value and diaracter of baggage, certification to, 
§ 879 

Barrage or effects, §§ S55-9(^, pp. 1674r-1739 
Acceptance, liability commencing with, f 880 
Accommodation of passenger, liability in respect 
to baggage reTnainiug for, § 885 
Actions for dday, loss or injury, §§ 892-901, pp 
1722-1736 

AlightiTtg from moving train when encumbered 
with, contributory negligence, $ 793, p. 1571 
Books as induded in, § 860 

Certification of value and diaracter, regulations 
as to, § 879 
Ghecking of, § 863 
Ghe(^ or receipts, § 866 

Commencement of liability in respect to, § 880 
Common carrier, liability as, § 862 
Connectin^r carriers, knowledge of initial carrier 
as binding on, § 861, p. 1683 
Continnance of liability, § 883 
Conversion, liability for, § 871 
Hedaration as to value and character of, § 879 
Jury question in respect to, § 899, p 1734 
Definitions, § 855 
Dday in ddivery, § 872 

Liability as affected by, § 883 
Dday in transportation, post 
Ddivery, 

Essentials of, § 881 

liability commencii]^ with, § 880 


Baggage or effects—Continued, 

Delivery—Continued, 

Termination of liability, § 883 
Time and place of, § 8^ 

Diseriunination, checking of, § 863 
Duty to receive and transport, §§ 862-S64, pp 
1683-1687 

Excursion trains, care of, § 862, n. 85 
Extra baggage, charges for, § 865 
Facilities, duty of providing, § SG2 
Fare, payment of as condition to transportation, 
§ 8^, n. 92 

Groceries, transportation as, § 862, n. 95 
Horses as ba^;age within statute rdating to lim¬ 
itation of liability, § 875, p. 1700, n. 69 
Household goods as mduded in, | 860 
Hunting apparatus as induded in, § 860 
Identification diedc; transfer agent, | 863 
m^al artides, § 8^ 

Initial carrier, liability for loss or injury, § 888 
Injuries to baggage, post 

Injuries to persons on premises for purpose of 
looking after, liability for, § 722 
Insurer, carrier’s liability as, § 867 
Limitation § 876 

Intermediate carriers, presumptions in re^ct to 
loss or injury, § 890 

Interstate passengers, rights and liabUities in re¬ 
spect to, § 867 
Jewdry as, § 858 

Jury question as to what constitutes baggage, f 
899, p. 1735 

liability of carrier in respect to, §§ 867-903, 
1689-1739 

Lien for charges on, § 864 
Limitation of liability, post 
Loss of baggage^ post 
Lu^age as equivalent of, § 855 
Manuscripts as mduded in, § 860 
Merchandise other than personal effects^ S S51, 
pp. 1680-1683 

Money as induded in, § 859 
Nature of, notice to carrier, § 879 
Notice, value of, § 879 
Opera companies, § 860 
Opera passes as, § 858 
Particular artides induded in, § 860 
Photographs as induded in, § 860 
Platform, care required in pladug on, $ 717, p. 
1338, n. 53 

Possession and control, § 8^ 

Presents or property of others as, § 857 
Presumptions^ injuries or loss, § 890 
Protection of, § 886 
Personable time for removal of, § 884 
Becdpt of by connecting line, presumptions as 
to, § 897, p 1730 

Bedcap porter, services as part of consideration 
for tran^rtation, § 867 
Removal, passenger’s dnty of, § 884 
Buies and regulations as to, §§ 855, 8^ 

Xury question as to reasonableness, § 899 p 
1735 

Salesman’s samples, § 861, p. 1680 
Samples, $ 861, p. 1680 

Uabibty for merchandise trani^rted as, S 

8m 
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Ba^age or effects—Continned, 

Sleeping car passengers. 

Duties and liabilities as to, §§ 914-916, pp;. 
1748-1751 

Damages for loss or injury, i 920 
IiunitatLon of liability. § 916 
Spedal contract as to, § 855 
Stagecoach lines transporting as common car¬ 
riers, § 12 
Stora^ 

Duty as to, § 886 
Charges, § 864 

Succeeding earners, liability, § 889 
Surrender of ched^ as condition precedent to de¬ 
livery, § SS8 

Terminal carrier, liability for loss or injury, § 889 
Termination of liability, § 88B 
Tbeft of. liability, § 867 
Tools of trade, § 860 

Tram on which carried, limitations as to, § 874 
Transfer companies^ bability for loss or injury, 
§ 891, pp. 1719-1722 

Transportation of creatmg relationship of com¬ 
mon earner, § 530 
Traveling salesman, § 860 

Tnppmg over in aisle, liability for injury, $ 744^ 
p. 1401 

Value, notice to carrier of, § 879 
Watches as, § 858 
Weapons as included in, § 860 
Wearing apparel as, § 856 

Baggage wagons, baggage transported by, common 
carrier as to, $ 530 

Bags, baggage as mdluding, § 855, n. 76 
Bailee, 

C. O. D. dtiipments, § 186, p. 383 
Common earner becoming^ § 13 
Liability as, 

Baggage not accompanied by passenger, § 870 
£:q>iration of reasonable tune for removal of 
goods, § 157 

Storage of goods on ctmsignee’s failure or 
refusal to accept, § 179 

Loss or injury to goods^ party to action for, § 
249, p. 515 
Bailmmit, 

Passenger earner, applicabHity of law of, S 537 
Fnvate earner as subject to law of, § 13 
Banana peel, injuries to passenger on. 

Admissibility of evidence as to, § 765, p. 1472, n. 
29 

Jury question as to negligence, S 768, p. 1506, n. 
13 

Liability for, § 744, p. 1400 
Station platform, § 717, p. 1339, n. 57 
Banking hours, delivery of money consigned to bank 
dnnng, § 162 

Bankraptcy, emergency legislation for puipose of pre* 
ventmg, railroads, § 921 

Barge rates, demurrage rates based on, § 335, pu 796^ 
n. 95 

Barricades, passenger earner’s duty of erecting, un¬ 
safe approaches, § 714, pi 1330 
Bars over windows, warning, jmy question as to snf- 
firimicy, § 803, p. 1598, n. 3 
Barter, discriminfition, exchange of services by way 
of barter, { 374 


Bedding, 

Baggage as including, { 860 

Duty of furnishing in tran^ortation of live stock, 
I 54 

Injuries to animals as result of want o:^ limita¬ 
tion of liability, § 101 
lave stock carriers. 

Duty as to famishing, § 63, p- 109 
Evidence as to similar treatment to other 
stock on same train, § 255, p. 568 
B^ropes, passenger carriers^ duty of providing, § 741 
Belt lines, 

Icmg of cars transporting perishable goods, { ^ 
BL 51 

Fares, length of trip as determining, § 581, p. 1099 
Operators of as common carriers. § 6, p 36 
Beneficial interest, persons having, parties to action 
for loss or injury to goods, § 249, p. 514 
Berths, sleeping car. 

Binding effect of contract, § 905, n. 24 
Care of, duty of passenger, § 9 ^5 
Safe mnnnq for gettmg into and ont of, § 909 
Best market price, sale of goods for to satis^ ben 
for charges, § 331 

Bicycles, baggage as inclTidiTig, § 860 
Bills of lading. 

Acceptance, § 125 
Admissibility in evidence. 

Actions against connecting carriers, § 441 
Actions for loss or injnry to goods, | 255, p. 
560 

Agent’s acceptance of, limitation of liabibiy pro¬ 
vided for as affected by, §§ 92, 93 
Alteration after issuance, § 131 
AK'^jgnment of, § 128» p. 245 

Liability of assignee for demurrage, § 344, 

809 

Blank indorsement, effect of, § 128, p. 254^ n. 30 
Bona fide purchasers, rights of, § 128, p 255 
Charges, 

Holder or assignee as liable for, § 316, p. 747 
Persons bable evidenced by, § ^6, p. 745 
C. O. D. provision as required to be mcoipoiated 
in, § 186, p. 382 

Gcmnecting carriers, holders as parties to actions 
against, § 438 
Consignee, 

Fictitious syiubols designating, § 126 
Negotiability of bUls made out to, § 128, pi 
243 

Gonstmetiem of, § 126 
Damage riaims^ stipulations in, § 233 
Date as material part thereof, § 124 
Defined, § 122 

Delivery by carrier, proof of in action for non¬ 
delivery, § 160, p- 318 
DdJ^very of, § 125 

Delivery to carrier as dependent on issuance 
§ 145, p. 288 

Admissibility to show In actions for loss or 
injnry to goods, § 255, p. 561 
Duplicate bill^ issuance of, § 129 
Duty to issue, § 128, pL 237 
Estoppel, effect of, § 127, pp. 240-243 
Express receipt distinguished, § 121, n. 83 
Fictitious symbols de‘«ignating consignee;, § 126 
Holder of as proper party to action for delay In 
transportation, { 214 
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Bills of lading—Continued, 

Indoisement authorizing d^very to indorse^ S 
172, p. 333 
Initial carrier. 

Company issuing as^ § 402 
Iiimitation of liability by, § 407, p. 907 
Fresumption as to issuance, § 440, p. 9 dG 
Interstate ^ipments, contract made up of, § 119 
Issuance of, duty in respect to, § 123, p. 237 
Jury question m respect to notations on, actions 
for loss or injury to goods, § 258^ p. 5S6, n. 80 
TjiTnitation of liability by. 

Admissibility in evidence, § 255, p. 569 
Indorsement or marking on back of, effect, § 
90 

lave stock, § 57 

Presumptions arising from acceptance, § 254^ 
p. 545 

Stipulation in, effect of, § 91, p. 176 
lave stock, liability for negligence as affected by 
provisions in, § 254, p. 553 
l>)ss or injury to goods, holder as party to ac¬ 
tion for, § 249, pl 515 

Memorandiim copy as duplicate bill, § 129 
Merger of prior executory and nnbroken parol 
agreement for shipment, § 131 
Mode of transfer, § 128, p. 244 
Modiffcation after made port of shipping agree¬ 
ment, § 131 

Nature of, § 123, p. 233 
Negotiability, § 128^ pp. 243-261 
Limitations on, § 128, p. 253 
Notice of arrival, duty of giviag as affected by 
provisions in, § 153, p. 301 
Oral negotiations merged in, rate quoted as af¬ 
fected by, § 314;, p. 725 

Overcharges, limitation of liability as affecting 
right to recover, § 320, p. 767 
Penalty for refusal to give^ § 501 
Pencil notation respecting caretaker accompany¬ 
ing live stock, admissibility of evidence in 
respect to, § 255, p. 561 

Pleading holding o^ actions for loss or injury 
to goods, § 251, pt 520 

Pledge or assignment of to secure loans or ad¬ 
vances, § 128, p. 250 
Possession symbolized by, § 123, p. 236 
Presumptions, 

Issuance of in. proper manner, § 254, p. 559 
Ownership of one in possession of, § 254, p. 
537 

Quantity and quality of goods, evideuce of, § 123, 
p. 237 

Beasonableness, necessity, § 124 
Befusal to deliver nntil perfection, conversion as 
result of, § 181, p. 364 
Belation^ip, evidence of, § 123, p. 237 
Security, transfer as, § 12S, p. 248 
Shipping receipts superseded by, § 121 
Stamped rngnature, validity of, § 124 
Storage charges provided for in, § 314, p. 738 
Straight bills of lading, post 
Substitute bills; issuance of, § 129 
Surrender and mdorsement by consignee as au¬ 
thority for delivery to, § 172, p. 333 
Surrender of as condition to delivery of goods, § 
ISl, p. 365 


Bills of lading—Continned, 

Surrender of before delivery, sufficiency of evi¬ 
dence as to in conversion action, § 1S3, p. 374 , 
n. 3 

Surrender of goods as condition of delivery, dam¬ 
ages recoverable as for conversion in case of, 
§ 184, PL 378 

Surrender of without collecting draft attached, 
liability to drawer, § 128, p. 261 
Terms and obligations of contract determined by, 
§ 123, p. 234 

Time for removal of goods, effect of provision 
for, § 153, p. 303 
Title, evideuce of, § 123, p. 237 
Transfer, § 128, pp. 243-261 
Effect of, § 128, p. 245 

Independent contract as result of, § 120, n. 
80 

Stoppage in transitu as affected by, § 149 
Transferee as party to action for conversion, 
§ 183, p. 369 
Triplicate bills, § 129 
Validity, § 124 

Variation of tenn by agent of carrier, effect o^ 
§ 135 

Blank contract of shipment, validity, § 130 
Blank indorsement, bill of lading, effect § 128, p 
254, n. 30 

Blind billed, definition of phrase, § 122 
Blind passengers. 

Duty of transporting, § 538 

Movii^ trains, partial blindness as requiring ear¬ 
ner to prevent leaving, § 725, n. 12 
Wrongful ejection, defense of, § ^2 
Blizzard, loss or injuiy to shipment occasioned in 
part by, instructions on burden of prooJ^ § 259, p 
604^ XL 84 

Block signals, passenger carriers, duty in respect to 
TTiiiiTitenance of, § 738, n. 43 
Block ticket, limitation of liabilily in respect to bag¬ 
gage, stipulation for, § 875, p 1702 
Blocks, shipper’s failure to use when loading traction 
engine, liabUity for injury as result, $ 67, p. 125, 
n. 70 

Board bill, d^ay in transportation resulting in ex¬ 
pense for, recovery as damages, § 229, p ^ 
Board measure, meaning of woids in tariff, d^m> 
mination of, § 303, p. 707, n. IS 
Boarding vehicles. 

Appliances and means for, § 728 
Assistance to passengers, § 694, p 1290; § 727 
Blind passengers, ante 
Box or footstool, duty of fomishiTig, § 728 
Brakemau, duty of stationing at door, § 728, n. 83 
Care required and liability as to passengers, §§ 
723-734, pp. 1352-1387 
Children, Elevators, § 734 

Contributory n^ligence, §§ 7S5-7S7, pp. 1559-1562 
Instructions on, § 804, p. 1604 
Jury question as to, $ 803, p. 1594 
Sufficien<y of evidence as to, § 802, p 1589 
D^ee of care required as tx> carrier, § 723, pp- 
1352-1356 

Passenger carriers, § 678, p. 1261 
Disability, persons under, § 776 
Duration of care as to jiassengers, § 723, p. 1353 
Street railroads, § 733, p 1375 
Elevators, caie requiied to avoid injury, | 734 
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Boarding vehides—Continued, 

Fellow passengers pusinng or crowding, liability 
for injuiies, § 695, p. 1299 
Improper place, contributory ne^gence, § 786 
Injuries to passengers. 

Admissibility of evidence as to negligence^ § 
7^, p. 1471 

Instructions as to, § 769, p. 1526, n. 85 
Jury question as to negligence, § 768, p. 1502 
Pleading, § 761, p 1433 
Sufficiency of evidence as to negligence, S 
766, p. 1489 

Res ipsa loquitur, application of doctrme, f 
764, p 1450 

In’dtees, care as to, § 732 

Irregular stopping places, liabUily for injuries, 
§ 731, pp. 1368-1372 
licensees, care as to, § 732 

Iiookout for approaching trains or cais, duty as 
to. § 726 

Mixed trains, contributory ne^^enoe in respect 
to, § 786 

Moving train or car, § 725 

Contributory negligence, § 787 

Jury question as to, § 803, p. 1595 
liability for injury resulting, § 730 
Moving vehicles. 

Offense of, § 542 

Rules and regulations forbidding, § 571 
Operation of other cars or trams, care leqmred 
in respect to, § 726 
Opportumty and time for, § 729 
Opportunity and time for, street cars, § 733, p 
1381 

Passenger and carrier relationship established by, 
§ 557, pp. 10^1067 

Persons not passengers, care as to, § 732 
Place of as affecting liability for injury result- 
ii^, § 700, n. 10 

Proinmate cause of injury to passenger, speed, § 
756, p. 1419 

Reasonable time for, § 729 , 

Elevators, § 734 

Jury question as to, § 768, p. 1504^ n. 1 
Street cars, § 733, p 1381 
Safe place for, § 716 

Duty of seeing that passeigers have reached, 
§ 733, p. 1385 

Street railroads, § 733, p 1377 
Slackening speed as invitation to hoard, street 
cars, § 733, Pl 1384 

Startiiig before passenger is seated, § 729 
Starting while in act of, street cars, § 733, p. 1382 
Stopping, starting up before as creating liability 
for mjnries to protective iiassenger, § 733, p. 
1384 

Street cars. 

Care required, § 733, pp. 1374-1386 
S^ection of safe place, § 733, p 1377 
Sudden starting of, street cars, § 733, p 1384 
Time for, street cars, § 733, p. 1381 
Usual place, street railroads, § 733, p. 1379 
Warning as to danger, § 724, pp 1356-1359 
Body, projection from car as contributory n^bgence, 
§ 797 

Boisterous language, assault on passenger as justified 
by, § 691, p. 1284 


Boisterous crowds. 

Injuries to passenger alighting from street car, 
liability for, § 733, p. 1381 
Protection of passengers from, § 720, p. 1346 
.Bomb sites, classification for rate purposes, | 314, pu 
726, n. 11 

Bona fide purchasers. 

Bills of lading, rights of, § 128. p. 255 
Fictitious bills of lading rights as against cai> 
riei, § 128, p 258 

Bond, prepayment of freight charges, consignor’s lia¬ 
bility m case of executing, § 316, p. 739, n. 98 
Bondholders, unreasonable rates, proceedings foi re¬ 
lief against, § 310 

Bonns, discrimination, agreement to give as illegal re¬ 
bate, § 379, p. 850, n. 18 
Bookkeeping systems. 

Injunction against order of railroad commission 
prescribing, § 24, p 59 
Requirement as to, § 19, p. 55 
Books, baggage as incdudiiig, § 860 
Box, boaiding or alighting from vehicle, duty of pro¬ 
viding, § 728 

Boxes, condition of goods concealed in, burden of 
proving m actiem against connecting carrier, § 
440, p 953 
Brakcman 

Boardmg or alighting from vehicle, duty of sta¬ 
tioning at door, § 728^ n. S3 
Ejection of passengers. 

Presumption as to authority, § S3S 
WiUfnlncss or wantonness as affecting lia¬ 
bility, § 828, p. 1645 

Number of, proximate cause of injury to pas¬ 
senger because of failure to have propei num¬ 
ber, § 756, p. 1418, n. 22 
Payment or tender of fare to, § 594 
Wrongful ejection of passengers or intruders, lia¬ 
bility of carrier, § 828, p 1643 

Brakes^ 

Fellow passenger setting or relensslng, liability 
for mjnries to other passenger, § 695, p. 1297 
Injuries to passengers, sufficiency of evidence to 
show defects, § 766, p 1486, n. 24 ‘ 
Ncgligmice m applying, pleading in actions for 
injuries to passengers, § 761, p. 1428, n. 93 
Safety lequirements, passenger cairiers, § 741 
Branch lines. 

Duty of transporting goods over, § 32, n. 16 
Ixiss or injury on, liability of mnin Ime for, § 
428 

Operators of as common carriers, § 6, p. 35 
Rates, reasonableness of, § 297, p. 673 
Breach of contract, 

Tmtial cairier, action for loss or mjnries to 
goods, § 436 

Iioss or injury to goods, damages recoveralfie in 
action for, § 264^ p 612 
Passenger earners. 

Actions for, §§ 662-608^ pp. 1236-1244 
Damages recoverable, §§ 669-675, pp. 1244r- 
1252 

Evidence in actions to recover for, § 666, 
1238^1241 

Exemplary darmges, § 674 
Sleeping car companies. 

Damages, § 920 

Pleadmg in actions for, § 919, p. 1755 
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Brealcage, limitation of liability for loss or injury 
due to, construction of contract, § 112, pp. 212, 
215 

Breakdowns, twenty-eislit bour law, liability for non- 
compliance as excused by, | 4S7 
Breeding animals, limitation of liability for loss of, 
^reed valuation, § 102, p. 202 
Breeding qualities, live stock injury affecting dam¬ 
ages recoverable for, § 263, n* 11 
Bridges, 

Alighting from v^ide stoi^ied over, liability for 
injuries, § 731, p. 1369, n. 26 
Injuries to passenger on train operated over, 
Liability of carrier, § 701, p- 1312 
Presumption as to negligence, § 764, p. 1455 
Passenger carriers. 

Care required and liability as to, { 735 
Construction and maintenance of, f 739 
Brokers, tickets, sale of, § 598 ’ 

Building materials, delay in transportation, special 
damages as recoverable, § 229, p- 456 
Bulk heads, duty of fumishii^, § 49, p- 97 
Bulk price, damage determinable by, shortage in de¬ 
livery, § 264, p. 610, n. 24 
Bulk shipments. 

Bill of lading containing statement that contents 
and value are nnlrnown as affecting liability, 
§ 127, p. 242 

Custody and control of while awaiting delivery to 
consignee, § 152 
Delivery of, place for, 1167 
Rates, reasonableness, | 293 
Weighing, duty m respect to, S 67, p. 124 
Bulky freight, loading and unloading, duties of car¬ 
rier in respect to, § 67, p 124 
Bulky objects, passei^er carrying on street car, pro¬ 
tection against injury from, § 695, p 1295, n. 38 
Bulletin board. 

Notice of placement of car posted on as suffident 
for d^urrage purposes, § 341, p. 804, n. 68 
Regulations respecting segregation of races, suf¬ 
ficiency of notice, § 572, n, 75 
Bumper, riding on as contributory n^ligenoe, § 798, 
p 15S0 

Bundling, demurrage diaiges as affected by, § 345, 
n. 32 

Bundle-laden passei^^, contributory negligence in 
boarding vdiide, jury question as to, § 803, p. 
1595, n. 82 
Burden of proof, 

Assault on passenger, action to recover for, § 
764, p. 1448 

Breach of contract of, actions for, § 134, p 271 
Passenger carriers, $ 666, p. 1238 
Certiorari proceeding, review of commission’s 
order fi^ng or r^niating rate, § 584, p 1141, 
n. 39 

Charges, actions to recover, § 318, p. 762 
C. O. D. shipmmits, payment for, § 186, p, 387 
Collision, injuries to passengers in, § 764, p. 1456 
Confiscatory rates, proceeding against carrier to 
enforce compliance with rate fixed, § 304 
Connecting carriers, actions against, § 440, pp 
946-056 

Contributory negligmice, § 800 
Instructions on, § 804, p, 1607 
Conversion, action for, § 183, p. 371 
Damages, loss or injury to goods, § ^4, p 557 


Burden of proof—Continued, 

Delay in tran^rtation, actions for, § 216, p. 421 
Against connecting carriers, § 440, p. 955 
Ddiveiy of goods, action for failure to perform 
contract, § 160, p. 316 

Demurrage charges, actions for recovery of, § 
347, p 814 

Discrimination injunction against enforcement of 
rates, § 391 

Diversion, actions for damages for failure of { 
176, n. 22 

Failure to fumidi cars, actions for damages for, 
§ 38, p 79 l 

Identification, reduced rate tickets, § 620 
Initial earners, actions against for loss or in¬ 
juries to goods, § 440, p. 947 
Injuries to passmigers, actions for, § 764 pp. 
1444r-1465 

InstnictioQs as to, § 769, p. 1532 
lustructiODs as to. 

Actions against connecting carrier, § 443, p 
9G3 

Actions for loss or injury to property, § 259, 
p. 604 

Intermediate carriers, loss or injuries to goods, 
§ 440. p. 949 
Joint rates. 

Proceeding for accounting or recovery, § 300, 
p 695 

Reasonableness of dividon, § 300, p. 693 
Limitation of liability, baggage or effects, § 897, 
p. 1728 

Iioss or injuries to baggage, action for, § 897, p 
1726 

loss or injuries to goods, actioius for, | 254 PP- 
535-559 

Misdelivery of goods, actions for breach of con¬ 
tract, S 174 P- 3^ 

Negligence^ 

Actions against carrier as warehonspmfln, § 
158 

lamitation of Jiability, § 110 
Notice of arrival of goods, giving of, § 153, p. 302 
Orders of pubhc service commissions, unreason¬ 
ableness, § 568 
Overcharges, 

Action for, § 323, p. 780 
Penalties for, f 497 
Penalties, 

Delay in transportation, § 460 
Refusal to ddiver goods, § 500 
Rates, 

Action to set aside order of comnnl^ision fix¬ 
ing rates or ordering refund, § 308 
Proceedings by carrier for relief against, § 
306, p 710 

Reasonableness of, § 299, p 6S5 
Shiiq[>er’s action to set aside as unreasona¬ 
ble, § 309, p- 718 

Ratification, misddivery of goods, § 174, p 353 
Refusal to receive and transport properly, actions 
for, § 33, p. 67 

Sleeping car companies, actions against, § 919, p 
1755 

WardiousemsTi, actions against carrier as, § 158 
Wrongful ejection of passengers; action for, § 
838 
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Bamed cotton, transportation of, r^nlations in re¬ 
spect to, § 19, p. 55 

Burning, live stock killed during transit, esq^iense of 
as dnmages, § 266 

Bus driver, owner’s liability for acts of resulting in 
injury to passenger, § 690, p. 1279 
Bos tenniTiai, passenger and carrier relation^p of 
one entering, § 556^ n. 64 

Business, ejection of passenger carrying on business 
in violation of regulation, § 819 
Business depression, demurrage because of detention 
for, § 337 

Business goods, delay in transportation, sperial dam¬ 
ages as recoverable for, § 229, p 455 
Business hours, delivery or tender to consignee made 
within, § 162 

Business place, i>ersonal d^very to consignee at, ne¬ 
cessity, § 171 

Business puiposes, money carried for as baggage, { 
859 
Busses, 

Alighting from, contribntoiy negligence, § 788, p. 
1563, IL 72 

Collision resulting m injuries to passengers, suf- 
fLrien<y of evidence as to n^ligence, § 766, p. 
1488, n. 28 

Crossing tracks, care required as to, § 746, p. 1404 
Injuries to passengers, res ipsa, loquitur as ap- 
pbcable to, § 764^ p. 1451, it 94 
Butcher’s tools, baggage as including, § 860, ul 48 
Gable cars, degree of care as to passengers on, § 686 
Caboose, 

Caretaker riding in, passenger and earner rda- 
tionsbip, § 551, n. 46 
Equipment ^ § 684 
Stopping near platform, { 657 
Calamity, preference to goods sent sufferers from as 
discrimination, § 370 

Call of station, alighting from v^cle after, liability 
for injuries, § 731, p. 1372 

Calves, clflsvilfication of flniin<il<i as in contract, limi¬ 
tation of liability as affected by, § 113, p. 217 
Canadian coin, ejection of passenger on refusal to 
pay fare except m, § 810, p. 1611, n. 93 
Capacity loading, shipper’s n^t in respect to, § 40 
Capital, exhaustion of,'rates entailing, § 281, n. 19 
Gar door boards, duty of fumisihing, f 49, p. ^ 

Box cars carrying coal, § 19, p. 51 
Car rental, extra charges for, § 314, p 735 
Car service associations, demurrage charges enforced 
through, § 335, p. 7^ 

Carcasses, deduction for in awarding damages for 
loss of cattle, § 271 
Care, 

Property while in transit, §§ 59-66, pp. lOir-123 
Initial carrier, refusal of succeeding earner 
to accept goods, § 411 
Transportation of property, § 40 

Instmctions on, § 259, pi. 597, n. 48 
Caretaker, 

Injuries to, 

Ckweming law, S 679 
liabibty for, § 699 
Parties to action for, § 760 
Liability for acts of negligence as affected by 
shij^ier’s famishing of, § 80, p- 160 
limitation of lia]>ihty in respect to, §§ 632, 635 


Caretaker—Continued, 

lAve stodk accompanied by. 

Burden of proof as to loss or injury in case 
of, § 254, p. 556 

Jury question as to negligence cansing in¬ 
jury, § 25A P. 690 

N^bgence^ burden of showing absence of, § 
254, p. 557 

Passes to, consideration for, § ^2 
Carload lots. 

Bulky freight shipped in, loading and unloading, 
§ 67, pl 124 

Charges, amount of, % 314, p. 727 
Cairmadk; Amendment, 

Bill of lading required by, effect of failure to is¬ 
sue, § 123, p. 238 

Condition of goods, presumptions as to in action 
against connecting carrier, § 440, p. 954 
Connecting earners. 

Liability for loss or injury to through ship¬ 
ment as affected by, § 424, p. 925 
Pleading in actions under, § 439, Pl 942 
D^ay in transportation. 

Connecting carrier’s liability under, § 425 
Initial carrier, § 416 
Bight of action for as affected by, § 210 
Lutial carrier under, § 402 

Lialnbty for loss or injury as affected by, § 

406, p 890 

Limitation of liability as prevented under, § 

407, p. 905 

Intermefiiate carriers, liability for loss or injury 
as affected by, § ^4, p. 925 
Jurisdiction to enforce liabilily under, § 437 
Limitation of liability as affected by, § 88 

Connecting carriers by, § 424, p. 929; § 433 
Interstate shipments, $ 97, p 187 
Passenger carriers, § 626 

Notice of riaim for damages, effect of provisions 
relating to, § 236, p. 465 

Penalties, state legisiiation as affected by, § 453 
Tenninal carriers, liability for loss or injury as 
affected by, § 424, p. 925 

War^onseman, extensnon to initial earlier’s lia¬ 
bility as, { 156 
Carpenters, 

Baggage as including tools, § 860 
Tools, delay in transportation, special damages 
as recoverable, § 229, p. 457 
Gar platform, 

Etiection of passenger violating regulation against 
riding on, § 819, n. 68 
Injuries to person riding on, 

Dupree of care required, § 681, n. 26 
Liability for, § 752 

Intoxicated passmigers riding on, liability for 
injury resnltmg, § 694, p. 1292, n. 15 
Misleading passenger into going on, liability for 
injuries, § 753 

Passenger and carrier rdationship of person nd- 
mg <m, § 552, p. 1057 

Passengers riding on, rules and r^ulatlons in re- 
, spect to, § 571 

Projectmg body from, contributoiy n^ligence, 
§ 797 

Biding on as contributory n^ligence, $ 798, p. 
1581 

Burden of proof, § 800 
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Car platform—Contmued, 

Biding on as contribntory n^ligence—Continued, 
Jury question as to, | 803, pp. 1596,1598 
Presumptions, instructions on, § 804, p. 1607, 
n. 5S 

Sufficiency of evidence, § 802, p. 1590 
Safety requirPTnents, passenger carriers, § 717, 
pp. 1338-1340 

Snow and ice accumulations, duty of keeping free 
from, § 719 

Car windows, windows, post 

Carriage, charges for, § 314, p. 725 

Carrying past destination. 

Damages recoverable for against passenger car¬ 
rier, § 669-675, pp. 1244^1252 
Dnty of backing train, § 657 

Passenger and carrier relationsbip as affected by, 
§ 563 

Cars, 

Actions for failure to fumisb, § 38, pp, 76-S3 
Conditions precedent to Clipper’s right to, § 37 
Connecting carriers, tran^ortation for other 
lines, I 449 

Contract to furnish, validity of, § 133, p. 266 
DiseriTniTiation in furnishing, damages recover¬ 
able, § 388, p. 858, n. 60 

Distribution resulting in discrimination, § 366 

Duty to furnish, § 35 

Xbccuses for failure to famish, § 36 

Nonperformance of agreement to furnish, 
§ 133, p 268 
Pumishjng of. 

Actions for breach of contract, $ 134, p. 269 
Agent’s authority to contract for, § 136 
Connecting carriers, § 420 

Liability for delay, § 425, n. 54 
Validity of contract for, § 133, p. 266 
Injunction to compel carrier to furnish, f 39 
Injuries to passengers, jnry question as to con- 
ditiMi of, § 768, p. 1505 

Passenger carriers, safety requirements, § 741 
Penalties for failure to furnish and equip, §§ 466- 
480, pp. 978-988 
Actions for, $ 472 
Amount and nnmber § 473 
Application or demand prerequisite, § 468 
Conditions precedent to action. § 471 
Defenses, f 470 
Evidence in actions for, § 472 
Jurisdiction of actions for, § 472 
Parties to actions for, § 469 
Pleadings in actions for, $ 472 
Trial of actions for, § 472 
Venue in actions for, § 472 
Pro'^rimate cause of injury by feilure to keep 
in proper condition, § 756, p. 1420 
Suitable cars to be famished, §§ 49-58, pp. 95- 
104 

Tickets, sale on, | 597 

Cartage, discrimination as result of fumishinfr free, 
§380 

Carting, charge for as part of value within provi¬ 
sion limiting liability, § 112, p. 214 

Cartman, 

Acceptance of bill of lading by, effect as respects 
limitation of liability provided for, § 92 
Lien for chaiges, § 326 
Status as common earners, § 8 


Cash f are^ 

Ejection of passenger on offer to pay, § 810, p. 
1614 

Payment of, § 592 

Cashier, notice of daim for 'damages to, sufficiency 
§ 239, p. 485 

Casket, negligent dropping of, damages recoverable^ 
§ 274, n. 51 

Caterpillars on track, skidding of car caused by, lia¬ 
bility for injuries to passenger resulting, § 746, 
p. 1403, m 41 

Cattle, see Live Stock, post 
Cattle guards. 

Alighting from vehicle stopped over, liability for 
injuries resulting, § 731, p. 13C9, n. 26 
Passengers injured by guards placed near sta¬ 
tion, liability for, § 713, n. 90 
Cause of injury. 

Jury question as to. 

Actions against connecting carriers, § 443, p. 
961 

Actions for loss or injury to goods, § 258, p. 
587 

Sufficiency of evidence as to, actions for loss or 
injury to goods, § 256, p. 577 
Certainty, verdict or findingi^ actions for injuries 
to passengers, § 770 

Certificate of public convenience and necessity, 

Injuncticm against carrying on business without 
obtalniTig, § 24, p. 59 
Pipe line companies, § 20 
Certiorari, rates, 

Compliance with charter provisions enforced by, 
§ 284, p. 654, n- 52 

Beview of commissioner^ determiontion by, § 584^ 
p. 1141 

Beview of order by, § 284, p. 650 
Chagrin, wrongful ejection of passengers, instruction 
on, { 843, n. 31 
Change of rate. 

Carrier’s power as to, § 277, p. 630 
Effect of after shipment has cximmenced, § 311 
Passenger carriers, § 581, p. 1099 
Public service comml<?sions; power in respect to, 
§ 582, p. 1106 

State’s power in respect to, § 278, p. 635, n. 67 
Change of trains, passenger carriers, duty in respect 
to, § 648, p. 1214 

Change of venue, actions for refusal to reemve and 
tran^rt properly, § 33, p. 66 
Changed conditions, rates, reasonableness as affected 
by, § 285, n. 59 

Changing position, contributory negligence, § 796 
Charactm-, admissibility of evidence as to, action for 
wrongful ejection of passenger, § 839, p. 1658 
Character of goods. 

Damages recoverable in case of injury as affect¬ 
ed by, § 264, p. 612 

Ttimitation of liability relating to, constmetion 
of contract, § U2, p. 213 
Hates, reasonableness as determined by, § 293 
Time for tiansportation as affected by, § 194^ p.. 
396 

Characteristic^ common carrier, § 3, p. 27 
Charges, §§ 312-333, pp. 722-793 

See, also, rates and rate makiTig, post 
Actions to recover, § 318, pp. 758-765 
Additional charges for incidental services, § 
314, p. 735 
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Admts'sibility of evidence^ actions to xcoover, S 
318, p 763 

Advancement of by connecting carrier, § 315, p. 

743 

Agent, 

Authority to stipulate as to, § 140 
liability for, § 316, p 748 
Amomit allowable^ § 314, pp 724r-741 
Amount of as part of value within provisum lim¬ 
iting Habmty, § 112, p 214 
Baggage or effects, lien for, § 864 
Bill of lading; person liable evidenced by, § 316, 
p. 745 

Burden of iiroving payment; conversion actions, 
§ 183, p. 371 

Cons^ee, liability for, § 316, p. 753 
Ckini^gnor, § 316, p. 748 

- Controversy in respect to, connecting cameras 
liability for delay because of, § 425 
Conversion as result of requirmg payment of be¬ 
fore d^very, § 181, p. 365 
Conversion of goods, dednction in awarding dam¬ 
ages for, § 184, p 377 

Credit for, discnTnuiation as result of giving, § 
372 

Dednction from dATuages, 

Goods destroyed, special pleading in order to 
recover, § 252, p 527 
Delay in transportation, § 227 
D^ay in transportation as result of failure to 
tender, liability m case nf, § 206 
D^veiy without coUeetion of, liability, § 177 
DiserimiTiation, post ^ 

Equality of, duty of carrier to wiaintain, § 376, 
pp 838-843 

Factors, liability for, § 316, p. 748 
Fares, post 

Fraud as affecting amount of, § 314, p. 734 
Interplant and IntratenniTifll switcbiug, § 314, 
p. 739, n. 13 
Liens, post 

Loss or mjniy to goods, deduction m awarding 
damages, S 272 
Medium of payment, § 312 

Misrepresentation affecting amount of, | 314^ p. 
734 

Nondelivery of goods, recovery of as damages, 
§ 160, p. 319 

Offenses, excessive charge as, § 516 
Overcharges, post 

Partial payment by con^gnee, consignor's lia¬ 
bility as affected by, § 316, p 752 
Paymmit o^ 

End of transportation, § 317 
Failure as defense to action for loss or in¬ 
jury to goods, § 245 

Pleading in actions for failure to deliver 
goods, § 160, p 318 
Persons liable for, § 316, pp 744-757 
Pleading payment or tender of, actions for loss 
or injury to goods, § 251, p 520 
Prepayment of, 

Ccmditions precedent to actions for delay in 
transportatum, § 213 

Condition precedent to nght of transporta¬ 
tion, § 31 
Necessity, § 313 

Primary liabihty for payment of, § 316, p. 750 


enlarges Continued, 

Bate as controlling, $ 275, p. 625 
Beripient of goods, liability for, § 316, p. 755 
Befrigeration and icing, § 314^ p. 736 
Befund of, condition precedent to action against 
receiver of goods without right thereto, § 173, 
p. 344 

Bight to impose or collect in general, § 312 
Several lines, transportation over as affeetmg, § 
315, pp. 741-744 
Sidetracking, § 314, p. 739 

Special agreement for collection of, validity, § 
133, p 269 

Spotting cars, § 314, p. 737 

Slate’s power to regulate, § 278, p 631 

Storage, 

Additional riiarge for, § 314, p, 737 
Consignee’s liability, § 316, p. 754, n. 25 
Consignor, § 316, p 749, n. 99 
Subrogation of officer seizing goods and paying 
carrier’s charges, § 1S9 

Sufficiency of evidence, actions to recover, § 318, 
p 763 

Switching services, § 314, p, 739 
Tender o^ 

Conversion, condition precedent to action 
for, § 183, p 368 

Failiire to fumi^ cars, condition precedent 
to right to recover for, § 37 
Terminal carrier collecting, liability for dam¬ 
ages as affected by, § 424, p. 931 
Terminal services, § 314 p 739 
Through biU of lading, shipments moving on, S 
315, p. 741, n. 31 
Transfer service, § 314, p. 739 
Uneqnality, penalties for, § 511, p. 1009 
Unloading of goods, $ 314, p 740 
Waiver of clflirn for damages by payment o4 § 
232 

Waiver or release of as discrimination, § 384 

Weij^iTig, § 314 p 740 

Weight as factor in determiniTig amoxmt, § 314 
p, 725 

Charter, 

Constitutional restrictians in respect to, § 16 
Joint rate, establishment as affected by, $ 300, p. 
689 

Fates governed by, § 277, p. 629 

Determination of reasonableness, § 283, p. 
645 

State’s power as affected by, | 278, p. 633 
Street railroads, extension of as extension of 
fixed rate, § 583, p. 1121 
Chartered cars. 

Passenger and carrier relationship of person 
improperly riding in, § 552, p 1056, n. 69 
Steps or rnnning board, ridmg on as contribu¬ 
tory n^igence, § 798, p. 1584 
Charterers, 

Injuries to passmigers, liability for, § 704 
Loss or injury of goo^, liability, § 73 
Cheaper route. 

Duty of selecting, § 45 
Overcdiaige as result of availability, § 321 
Shipper’s rlg^t to havd*goods moved over, § 314 
p. 731 

Check stand, rental value of, consideration for rate 
making purposes, § 288 
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Checking ba^age, § 863 

Initial carrier, liability for negligence in reject 
to, § 88S 

Liability as dependent on, § 880 
Beasonableness of regulations, jury question as 
to, § 890, p. 1735 

Checkrooms, limitation of liability as to baggage, § 
876 
Checks, 

Baggage checks, ante 

Stopover privileges conditioned on giving of, § 
647 

Child in arms, 

Gontrlhutory negligence of iierson attempting to 
board v^ide with, jury question as to, § 
S(^, p. 1595, n. 85 

Passenger carriers* duty of care in respect to, $ 
694i p. 1291, n. 3 
Children, 

AiigbtiTig from vdude, safety requirements as to, 
§ 723, p. 1355 

Boarding or alighting from vehides. 

Elevators, § 734 
Time for, § 729 

Contributory negligence, § 776 
Instructions on, § 804, p. 1604 
Jury question as to, § 803, p. 1602 
Duty in respect to, § 640 

Ejection of passenger for failure to pay fare, § 

810, p. 1612 

Gratuitous tran^ortailon, passenger and carrier 
rdationship, § 549 

Injuries to jury question as to negligence, { 768, 
p. 1498 

Passenger carriers’ duty in respect to, $ 694, p. 
1291 

Trespassing on vdiide, care required in case o:i^ 
f 700 

Chutes, 

Ddivery of live stock at, duty of carrier as per¬ 
formed by, § 168 

Placing of car for purpose of unlonfling live stock 
at, duty of carrier, § 70, p, 130, n. 20 
Coders, injuries to passengers &om, presumpticm of 
negligence, § 764, p. 1455 

Circuitous route, tariff rates as applicable to shipment 
over, § 314, p. 728 
CSrcnmstantial evidence 

Contract of shipment as provable by, actions for 
loss or injury to goods, § 255, p. 560 
Dday in transportation, initial carrier’s liability 
as diown by, § 442, p. 960 
liive stock, sufficiency in action for loss or injury 
to, § 256, p. 578, n. 43 

Proximate cause of injury to passengers, proof 
by, % 766, p. 1482 
Oircns train, 

Biscruninallon in respect to rates, | 362 
Injuries to employees, govemmg law, § 679 
T4Tnitation of liability as to, $ 117 
Employees, § 633, p. 1190 
Passengers on, rdationdiip to, § 532 
Pailroad transporting as common carrier, § 6, p. 
38 

Bates for transportation, state coTnmissTon’s pow¬ 
er to regulate, §*l278, p. 637, n. 78 
City expres5aTDaTi, proof of delivery of goods to as rais¬ 
ing presumption of delivery to carrier in good 
conditimi, | 254, p. 539 


Civil actions. 

Instructions in actions for personal injuries gov¬ 
erned by, § 769, p. 1519 

Personal in 3 ury actions governed by rules applica¬ 
ble to, § 767 

Verdict and judgment in action for personal in¬ 
juries governed by, § 770 

Wrongful ejection of passengers, rules govern¬ 
ing as applicable to action for, § 841 
Civil treatment, passenger as entitled to, § 640 
Claim agent, settlement of daims for damages, bind¬ 
ing effect, § 139 

Claim dieck, baggage^ effect of, § 866 
Claims for damages, §§ 231-243, pp. 460-505 
Agentis authority to settle, § 130 
Admissibility in evidence in action for loss or in¬ 
jury to pre^erty, § 255, p. 575 
Notice o:^ sufficiency of evidence as to, § 256, p. 
582 

Penalties for failure to adjust, § 474 

Requisites and sufficiency of claiin^ § 475 
Pleading of. action for loss or injury to goods, § 
251, p. 523 

Class rate, defined, § 276 
Classification, § 1 

Construction of as law question, § 318, p. 764, n. 
20 

Demurrage, reasonableness as condition prece¬ 
dent to right of. § 337 

Interstate shipments, shipper's right to attack, { 
309, p. 716 

Passenger carriers for rate purposes, statutory 
radiation, § 582, p. 1113 
Passengers, rules and regulations as to, § 571 
Schedule of rates, § 302, p 698 
Traffic, rate making puiiioses, $ 288; S 297, p. 
676 

Glnaning cars, expense of, consideration in determin¬ 
ing reasonableness of rates, § 283, p. 648, n, 85 
CleaTiing in transit, duly of carrier, § 19, p 51 
Clearance, delay in transportation for purpose of se¬ 
curing necess*»Ty papers, liability as excused by, 
§ 204 

Clerical error, findings, actions for loss or injury 
to goods, effect of, S 260 

Clerks, contracts for earner, authority to makA j § 
135 

Climatic conditions, 

Biroitation of liability for loss or injury due to, 
construction of contract, § 112 , p. 211 
Live stock injured as result of, burden of proof 
as to, I 254, p. 555 

Loss or injury to goods resulting from, liability 
as within exemption as act of God, § 76, p. 
142 

dock, maintenance of in waiting room, duty of car¬ 
rier, § 640 
dothing. 

Baggage cantaming, damages for d^y in deliv¬ 
ery, S 902 

Delay in transportatian, damages recoverable, § 
225 

Loss of in sleeping car, hability for, § 915 
Sleeping car passenger, damages for theft of, § 
920, n. 44 

Coal, 

Custody and control while awaiting delivery to 
consignee, § 152 

Damages for nondeliveiy of, { 160, p. 319 
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Coal'-Gontiniied, 

Bates applicable to sMpmeats of, § 314, p 726, n, 
11 

Coal bins, construction on railroad ri^t of way, duty 
to peimit, § 22 

Goal cars, discrimination in famiRiuTig of, § 366 
Cobblestones^ alightin^^ from v^ide stopped over, lia¬ 
bility for injuries resulting, § 731, p 1369, m 26 
C- O. D. shipments. 

Charges, consignee’s liability for, § 316, p. 753 
Delivery of, effect, § 186, pp. 382-387 
Discnmination in respect to transportation, § 361 
Idmitatlon of liability as to, $ 105 
Notation of amount to be collected as limitation 
of liability in respect to value, S 112 , p. 214 
CoflSn, dday m trani^rtation of, dauiages recover¬ 
able, § 230 

Com, fare as payable in, § 592 
Cold weather, 

Dday in transportatioii as excused by, § 201, n. 
32 

Failure to famish cars as reused by, § 36 
CoUateral attack. 

Orders of railroad conriTni«sion, actions to recover 
pmalties for disobedience, § 462 
Rates, § 283, p. 646 

Collateral security, pledge of bill of lading as, | 
128, p 250 

OoUectmg agent, duty of carrier to act as, f 186, p. 
382 

Gdlectum, 

Charges, 

Delivery without, liability, { 177 
Transportation over several lines^ $ 315, p. 
743 

GL O. D shipments, duty of carrier, § 186, p 383 
Transfer of biH of lading with draft attacked ton:, 
lien acquired, § 128 ,'pl 260 
Collision, 

Alighting from vehicle in event of, contributory 
negligence m respect to, $ 792, u, 34 
X^ow ps^Lsengers, liitoility for injuries, § 695, 
p. 1299 

Injuries to passengers. 

Burden of proof as to n^ligenc^ J 764^ p. 
1456 

Jury question as to n^gence, § 768, p 1509 
Presumption of negbgmioe, § 764;, p. 1455 
Sufficiency of evidence as to negligence, § 766, 
p. 1488 

Jurn p iTi g in fear presumption of negligence as 
respects injury to passmiger, § 764j p. 1457 
Passenger and carrier rdationship of one leaving 
car for purpose of avoiding f 566 
Fassmiger carriers, liability for, §$ 746-748, pp. 
1403-1408 

Pleadmg ne^gence in respect to, a^ons for In¬ 
juries to passengers, § 761, p. 1429, n. 95 
Sudden jerk or jar in effort to avoid, Babilily 
for injury to passengm*, S 750 
Colluding onployee, ejection of passenger agreed to 
be carried by, § 828, p. 1644 
Collusive agreement, persons entering car under with 
no intention of paying fare, care required as to, 
§700 

Ck>lor, discrimiiiation on acconnt 
Passenger carriers, § 538 
Slewing car companies, § 907 


Colored passengers. 

See, also, Bace^ post. 

Ejection of, § 808 

From colored compartment; § 819, n. 77 
S^arate accommodations for, § 645, pp. 1210 , 
1211 

Fellow passengers injured as result of fail¬ 
ure, § 695, p. 13G2 

Slewing cars, discrimiuaHtHi as to, § 907 
Stational facilities, safely requireraeDts, § 717, p. 
1334,11,25 

'White passengers wrongfully compelled to ride in 
coach intended for, damages recoverable^ § 
671, p. 1246 

Combination rates, discriminatum in respect to, § 
376, p 841, BL 23 

Combination rule^ charges in case of transportatiaQ 
over several lines, § 315, p. 742 
Comfort of passengers, duly of providing for, § 744 , 
pp. 1308-14t^ 

Sleeping cars, § 909 

Stations and waiting rooms, § 721, pp. 1347-1350 
Commencement, 

Passenger and carrier r^tionship, §§ 554-562, 
pp. 1059-1071 

B^aration proeeedmg, determination of as re¬ 
spects limitation, § 309, p. 721 
OommenoemeTit of liahility, loss or injuries to goods, 
§84 

G<Hnmercial advantages, rates for purpose of oveicom- 
ins, § 292 

Commercial necessity, rate making, consideration for 
purposes of, § 291 

Commercial trav^ers, baggage, samples as inriuded 
in, § 858, n. 7 
Commingling of goodi^ 

Connecting carrier. 

Initial carrier’s liability for ezpmuse eataOed, 

§ 406, p. 895 

Liability for expenses connected with, § 42^ 
p. 929, n. 41 

Fbiqiense of assortment at destination, admissibil¬ 
ity of evidence as to on issue of damage, § 
255, p. 571 

Jury question as to, actions against connecting 
carriers, § 443, p. 961 

Comjnis<non merchant, ovenhaiges, party to action 
to recover, § 323, p. 777 
CommissiODS, 

Loss of by reason of misd^very, liability of car¬ 
rier fcHT, § 174 P- 354 

l 4 >ss or injury to goods^ deduction in awarding 
damages, § 271 

Commodities clause of Interstate Commerce Act, ap¬ 
plication of, § 19, p 53 
Commodity rates. 

Application of, § 314, p. 730 
Defined, § 276 

Common agent, earners jointly employing, liability 
for loss or injury, § 431 
Common carriers. 

Automobiles for hire, § 12 
Baiimeuts, applicability of law of, § 13 
Baggage or effects, liability as, § 8 ^ 

Belt line companies, § 6 ^ p. 36 

Branch Ime operated by industrial company, § 

6, p ^ 

Gars, tran^rtation of for other { 4 ^ 

Carters as, § 8 
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Common carriers—Continried, 

Trustees for railroads as, $ 6, p. 33 
Wharf companies as, § 6, p. 37 


Common carriers—Contmned, 

Circus trains as, § 6, p. 38 
Connecting carries liability as, { 419 
Constitational provisions, railroads acting as by, 
§ 6,p. 33 

Constmction trains, goods transported by, § ^ 
p 33 

Defined, § 3, p. 25 

Distributors as, § 12 

Draymen as, § 8 

Duty to furnish cars, § 35 

Duty to receive and transport property, S 27 

Express companies as, § 7 

Forwarding agent, 5 10 

Franchises, § 14 

Fu^ companies as, $ 8, n. 51 

Ice dealers as, § 12 

Incline ojierators, § 12 

Incorporation, § 14 

Industrial plant opeiating railroad, § 6, p. 34 

Initial carrier’s liability as, § 406, p. 893 

Internal trackage as, § 0, p. 34 

liOssee of railroad franchise as, § 6, p. 34 

laability as, baggage or effects, § 867 

liOgging railroad as, § 6, p 35 

IjOSS or injuries to goods, liability, § 73 

Dumber company operating railroad, § 6, p. 34 

Money carried by, § 7 

Moving picture films, tran^ortation of, § 7 
Name or style of doing business as affecting 
status, § 7 

Oil companies operating pipe lines, § 11 

Passenger earlier as, § 530 

Passes, railroad issuing as, § 623, p. 1179 

Penalties, § 451 

Pipe Ime companies, § 11 

Powers, § 14 

Private carriers. 

Acting as, § 5 
Distiagaished, § 3, p. 20 
Subject to regolatiOTi as, 5 19, P- 49 
Public interest, railroads affected with, § 6, p 33 
Public service coTnTni«?5ion declaring railroad as, 
§ 6, p. 34 

RsHroad companies as, § 6, pp. 32^-38 
Receivers for railroad as, § 6, p/33 
Refrigerator carsi, § 6, p. 3S 

Regulations for conduct of business, li^lit to 
make, § 25 

Special contracts, § 14 
Effect of, S 5 

Special trains, companies transporting, as, { 6, 
p. 37 

Spurs operated by industrial company, § 6, p. 35 
Stage coach lines, § 12 
State as, § 532 

Statutory provisions, § 6, p. 33 
Stock yard companies operating railroads, S 6, 
p. 35 

Street railroads as, § 6, p. 38 
Switching companies as, § 6, p 36 
Tank cars furnished to another, § ^ p. 38 
Terminal cmnpanies as, § 6, p. 36 
Transfer companies as, § 9 
Transportation cmnpanies, § 7 
Transportation of cars of other carriers creating 
liability, § 6, p. 37 
Truckmen as, § 8 


Common law. 

Connecting carriers’ obligation under, § 449 
Discrimination prohibited under, § 349 
Excessive charges recoverable under in § 320 p. 
769 

limitation of liability, passenger carriers, § 625 
Doss or injury to goo^ liability under, § 71 p 
131 

Remedies, availabilitr in respect to unreasonable 
rates, § 309, p. 717 

Common law exceptions, defense based on in action 
for loss or injury to goods, burden of proof, § 254^ 
p. 550 

Common law liability. 

Baggage or effects, limitation of, § 874 , 

Exceptions to, • 

Burden of proof as to, § 254, p. 541 
Instructions on, § 259, p. 599 
Extension of, § 118 

Initial carriers, contracts limiting, § 407, p 905 
Penalty for delay, statute imposing as affecting, 
§ 455 

Pleading exceptions to, actions for loss or injury 
to goods, § 252, p. 527 

Presumptions as to, actions for loss or injury to 
goods, § 254, p. 542 

Common rate points^ communities united into, § 291 
Commutation of fares, defined, § 578, n. 22 
Commutation ticket. 

Damages for wrongfully taking np, § 671, pp 
1246-1249, n. 95 
Defined, § 603 

Discrimination in respect to, f 581, p. 1097, n. 97 
Injuries to passenger riding on, liability for, § 
701, p. 1314, n. 44 
lioss of, effect, § 613 

Party rate tickets distingnished, S 903, n. 3$ 
Productimi of, § 611 
Surrender of, f 611 

Comparative negligence, injuries to passengers, dam¬ 
ages as afTected by, § 773 

Comparison of rates, reasonableness determined by, 
§ 297, p. 678 

Passenger carriers, § 580, p. 1093 
Comjiensation, 

See, also. Charges, ante 
Carrier’s ri^t to, § 281 
Necessity of express contract for, § 3, p. 30 
Competent employees, passenger carriers, 'caie re¬ 
quired in selection of, f 688 
Comx)etition, 

DiscrimiTiation as justified by, S 963 
Dong and short haul, difference in rate as jnsti- 
flerflqr, I378.P. 847 

Poohng arrangements for purpose of suppressing 
or limiting, § 301 

Rate making, eonsideration for purposes o^ $§ 
287, 292 
Complaint, 

Breach of contract or duty to transport, actions 
against passenger carriers, § 665 
Charges, action to recover, § 318, p. 761 
Connecting carriers, actions against, § 439, p. 941 
Conversion actions^ § 183, p. 370 
Delay in transportation, action for, § 215, p. 417 
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Compiaint—Continued, 

Discrimination, actions to receiver damages for, 
§*388, p S61 

Failure to furnish cars, actions for damages for, 
§ 38 p 78 

Inannction proceeding by earner for relief against 
rates, § 306, p. 713 

Injuries to passengers, actions for, § 761, pp. 
1425-1437 

Iioss or mjnnes to baggage, action for, § 896 
Loss or injury to goods, action for, § 251, pp. 
518-626 

Overcharges, acUons to recover, § 323, p. 778 
Bates, proceeding for determination of reason¬ 
ableness, § 283, p 647 

Wrongful ejection of passengers, action for, § 
837, p. 1651 

Completeness, instructions, actions for Injunes to 
passengers, § 769, p. 1525 

Compliance with law, delay in transportation as ex¬ 
cused by, § 204 
Compromise and settLement, 

Ciaini for damages, iienalty for failure to ad¬ 
just as affected by, § 477 

Claim for loss of baggage, offer as admission of 
liability, § 897, p. 17^ 

Gemversion of goods, rejected offer as ground for 
mitigation of d'lmages, § 184, p. 381 
Discrimination as result of, § 364, p. 827; § 374 
Concealment, 

Loss or injury to goods as result of by shipper, 
sufficiency of evidence as to, § 256, p. 581 
Nature or value of goods, liability for loss or 
injury as affected by, § 78, p. 146 
Ckmcessions, solicitation or acceptance of as offense, 
§ 524, p. 1624 
Indictment, § 524, p. 1026 
Gondusiveness, 

Bill of lading. 

Acceptance, § 125 

Quantity, quality or condition of goods, § 
123, p. 233 

Contract of shipment, § 131 

Findings, actions for mjnries to passenger, § 770, 
n 40 

Bate base^ value of property being nsed, § 286, 
p 656 

Beasonableness of rates fixed by state commls- 
sicm, § 283, p. 646 

Beceipts constituting contract of shipment, § 121 
Shipping receipt, limitation of liability provided 
for, § 91, p-174 
Ticket, Ti^t to passage, § 603 
Goncarrent ne^gence. 

Collision resulting from, liability for injuries to 
passenger, § 747 

Connecting carriers, liability for loss or injury, § 
415 

Dday in transportation, liability in case of, § 196 
Injuries to passengers, recovery as barred by, § 
781 

Condition of goods. 

Admissibility of evidence as to. 

Actions against connectmg carriers, § 441 
Actions for loss or injury to, § 255, p. 561 
Conversion actions, § 183, p 373 
Bill of lading as evidence of, § 123, p. 235 
Bill of lading containing statement as to^ liability 
as affected by, § 127, p. 242 


Condition of goods—Continued, 

Burden of proof as to. 

Actions against intermediate carriers, f 440, 
p. 949 

Actions for loss or injury, § 254, p. 538 
Connecting carrier’s duty to accept as aftected 
by, § 419 

Jury question as to, actions for loss or injury to, 
§ 258. p 586 

Law questiem as to, actions for loss or injury, 
§ 258, p. 592 

Pleading of, actions for loss or injury, § 251, p- 
520 

Agamst connecting earner, § 439, p 944 
Presumptions as to, actions for loss or injury, § 
254, p. 538 

Bedtals as to in receipt, cancLusiveaess, $ 121 
Sufficiency of evidence as to. 

Actions against connecting carriers, § 442, 
p. 958 

Actions for loss or Injuries to goods, § 256, 
p. 577 

Terminal carrier, burden of proof as to in action 
for loss or injury, § 440, p 950 
Condition of premises, 

AdmissibUity of evidence as to, actions for in¬ 
juries to passengers, § 765, p. 146.8 
Passenger earners, care required and liability as 
to. §§ 713-722, pp. 1326-1352 
Proximate cause of injury to pas&>cuger, § 756, 
p. 1420 
Conditions, 

Passes, presumption as to assent to, § 622 
Stop4)ver privileges, compliance with, § 647 
Tickets, §§ 615-621, pp. 1167-1175 

Ejection of passenger for failure to comply 
with, § 814 
Waiver of, § 621 
Conditions precedent, 

Canversicm, actions for, § 183, p. 367 
Delay in transportation, actions for, § 213 
Demurrage, right to, §§ 336-342, pp. 797-805 
Discrimmation, actions to recover penalties, § 
511, p. 1011 

Injuries to passengers, actions for, § 758 
loss or injuries to baggage, actiems for, § 894 
Loss or injury to goods, actions for, § 247 
Notice of claim for damages, § 234 
Overcharge, actions to recover, § 323, p. 775 
Fmialties, § 495 

Pensdties, failure to furnish cars, actions for, § 
471 

Penalties for delay in transportation, actions for, 
§ 459 

Receipt of goods, actions for penally for refusal, 
§ 506 

Shipper’s nght to cars, § 37 
Conduct in transit, contributory ne^gence, jury ques¬ 
tion as § 803, p. 1596 
Conductors, 

See, also. Employees, post 

Aimonncmneat of arrival by, passenger carriers, 
§ 659 

Assault on passenger by, § 691, p. 1281 
Blocking of aisle, liability to passenger as result 
of, § 743, n. 95 

Ejection of passengers or intruders by, § 828, p. 
1642 

Mistake as to nght of tram^rtation, § S18 
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Conductors—Continued, 

Mectdc cars, care required in selection of, § 688 
Fumislimsr cars, liinding effect of promise, § 136 
Passenger carrier, UabUity for negligence or 
wrongful act of, § 6S9, p. 1273, n. 2 
Police authority, liability for acts under, § 693 
Special contracts of carriage, authoriiy to make, 
§ 602 

Stopping of train, agreement in reject to, § 654, 
p. 1227 

Time of transportation, agreement in respect to, 
§ 661 

Transfers, duty of issuing, § 648, p. 1216 
Trespassers, ejection of, § 828 
Wrongful ejection of passenger or intruder, will¬ 
fulness or wantonness as affecting liabilily, 
§ 828. p. 1645 
■Confession and avoidance. 

Plea of contributory negligence, § 799 
Special pleading in matters of, actions for loss 
or injury to goods, § 252, p. 526 
Wrongful ejection of passengers, plea in acticm 
for, § 837, p. 1653 
Confinement, live stock. 

Computation of time of, § 64, p. 119 
Penalties for noncompliance with statute relating 
to, § 4S3 

Computation of time as respects penalty, § 
488 

Confiscation, loss of property hy, jury question as to 
liability, | 258, p. 592, n. 13 
Confiscatory rates, § 296 

Burden of proof as to, proceedings against car¬ 
rier to enforce compliance with rates fixed, 
§ 304 

Garner’s power to change, § 277, p. 630 
Injunction against enforcement, effect of, § 584, 
p. 1137 

Joint rate, § 300, p. 690 

Belief against, proceedings by carrier for, $ 305 
Street railroads, attack on, § 583, p. 1118 
Temporary injunction against enforcement, § 584, 
p. 1137 
Conflict of laws. 

Contracts for i^pment, { 120 
Contributory n^ligence, § 774 
Delay in transportation, liability tor, § 190 
Ejection of passengers and intmders, § 828, p. 
16i4 

Injuries to passengers, § 679 

Burden of proof, § 764, p. 1453 
Dlinitation of liability. 

Baggage or effect^ § 878 
Loss or injury to goods, § 88 
Passenger carriers, § 6^ 

Loss of baggage, f 867 
Loss or injury to goods, § 72 
B^atlonship, carriers with passengeri^ | 536 
Bemoval of goods, time for, § 153, p. 304 
Tickets, construction of, § 604 
Conflicting instructions, 

Injimes to passengers, actions for, § 769, p. 1525 
Wrongful ejection of passengers, action tor, § 843 
Conformity of instmctions. 

Actions tor injuries to passengers, § 769, p. 1528 
Actions for wrongful ejection of passenger^ § 843 
Confusing instructions, 

Breach of contract or duty to transport, actions 
for, § 667, p. 1243 


Ccmfusing instructions—Continued, 

Injuries to passengers, actions for, § 769, p. 1524 
Congestimi, 

Defease of, actions for loss or injuries to goods, 
§ 245 

Delay in transportation as excused by, § 200 
Discrimination in switching services as excused 
by, § 367 

Failure to furnish cars because of, defense to ac¬ 
tion for penalty, § 470 

Perii^able goods injured as result of delay caused 
by, admissibility of evidence as to, § 255 pt 
567 

Presumption as to, actions tor delay in trans¬ 
portation, § 216, p. 421 

Conjectural damages, delay in transportation, recov¬ 
ery of, § 221 

Connecting carriers, §§ 400-450, pp 882-970 
Acceptance of goods, duty of, § 419 
Actions against for loss or injury to goods, §§ 
435-445, pp. 937-966 

Admismbility of evidenoe in actions against, § 
441 

Agency for initial carrier, § 406, p. 894 
Agent, liability when acting as, $ 430 
Alteration of through bill of lading hy, § 124 
Answer in actions against, § 439, p. 944 
Apportionment of damages, § 445 
Arbitrary points, duty of accepting cars at, { 
449 

Arrival of goods, notice to, § 409 
Baggage or effects. 

Knowledge of initial carrier as binding on, 
§ 861, p 1683 

Liability for loss or injury, § 887 
Burden of proof, actions against for loss or in¬ 
jury to goods, § 440, pp. 946-956 
Care of goods in transit, § 421 
Carmack Amendment, liability for loss or injury 
to through shipment affected by, § 424, p. 925 
Cars, fnm1<!hlTig of suitable cars, § 420 
Chaises, 

Payment before acceptance of goods, § 315, p. 
743 

Bate of, § 315, p. 741 

Glaimci for damages against, notice of, § 236, p 
468 

Common agent employed hy, liability for loss or 
injury throng n^ligence of, § 431 
Common carrier, liability as, § 419 
Comidaint in action against, § 439, p. 941 
Concurring negligmioe, liability for loss or injuiyr 
§ 415 

Connections, proceedings to compel making of, S 
^0 

'Contractaal limitation of liability. 

Loss or injury on own line, § 424^ p 928 
Bight to benefit of, §§ 432, 433 
Cruelty to animaiR^ l>enalties for noncompliance 
with statutes enacted to prevent, § 484, p 
991 

Customs and usages, binding effect of, § 447 
Damaged goods, indemnity before acceptance, § 
419 

Damages, 

Burden of proof as to, § 440, p. 956 
Loss or injury to goods, § 445 
Declaration in actions against, § 439, p 941 
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Connecting carriers—Ctontinned, 
rtefective cars. 

Duty to accept, § 449 

Injury resulting, Uabilily of initial carrier, 
§ 51 

Defendant in actions against, § 438 
Defined, § 400 

Dday in delirery to, xienalty, § 511, i>. 1010 
Delay in transportation. 

Diability for, § 425 

Initial carrier, § 416 
Penalty for, § 454 

Delayed deliveiy, liability on acceptance S 
424, p. 923, n. 7 
Delivery of goods to. 

Initial cameras duty, I 410 
Sufficiency, § 412 

Penalty for failure or refusal, S 511, p. 1009 
Delivery to succeeding carrier, duty in respect to, 
§ 423 

Demurrage charges paid to, consignee’s liability 
for, § 321, n- 73 

Demurrer, actions against for loss or injuries to 
goods, § 439, p- 945 
Deviation, liability for, § 422 

Doss or injury to goods on line of, § 82 
Direction of verdict in actions against, S 443, p- 
964 

DiscrimiTiation, § 354 

Ai^lication of law to, % 357 
Prepayment of charges, § 373 
Shipments to points on line of, { 369 
Switching services, § 367 
Diversion, 

Diability for, § 422 
Notice of to, § 147 
Duty of delivering frei^t to, § 32 
Employees of, liability for acts resulting in in- 
juiy to passenger, § 690, p 1279 
Evidence in actions against, ^ 440-442, 946- 

961 

AdTnis<=ablllty, § 441 

Weight and sufficiency, § 442, pp. 958-961 
Facilities^ 

Duty to fumi^, § 420 
Furnishing of to connecting lines, § 449 
Feeding and watering, duty in respect to, § 420 
Ilndmgs, actions against for loss or injuries to 
goods, § 443, p. 964 
Forwarding carrier, post 

Fruit i^pments, liability for nniniown defects, S 
420 

Furnlshin;' cars on line of, validily of contract 
for, S 133, p 267, n. 58 
Heating of cars, § 421 
Initial earners, post 

Injunction compelli^ig exchange of bnrfnpss, S 450 
Injuries to live stock due to defective cars, lia¬ 
bility for, § 56 

Injvuies to passengers, liability, §§ 653, 702 
Inspection, duty of on receiving car, f 420 
Instructions in actions against for loss or in¬ 
juries to goods, § 443, p. 9^ ' 

Insurer, status as in rei^pect to damage before 
delivery, § 424^ p* 928 

Interchange of traffic, contracts r^atmg to^ § 
448 

Intermediate carriers, post 


Ckinnecting carriers—CJontinued, 

Intrastate shipments, limitation of liability to 
own line, § 424, p, 930 
Issues in actions against, § 439, p. 945 
Joint arrangements as to rates, proportionate 
compensation, § 315, p. 742 
Joint judgment in actions against, § 444 
Joint liabUity for loss or injury, §§ 429-431, 43S 
Joint rates. 

Establishment, § 300, p^ 689 
Soling of, I 302, p. 702 

Proceedings for recovery or accounting, § 300, 
p. 695 

Judgment, actions against for loss or injury, § 
444 

Junction points, duty of receiving cars at, § 449 
Diability as common earner of freight, § 6, !>. 38 
Uen for <diarges, § 326 
Dimitation of liability. 

Injuries to passengers, § 638 
Doss or injuries on own line, § 424, p 927 
Federal l^slation as affiecting, § 424, p. 
929 

Operation and ^ect of, § 407, p 90S 
Wrongful ejection of passengers, § n. 86 
Dive stock, care of in transit, § 421 
lioading and unloading, duty as to, § 421, n. 83 
Docal belt railroad as, § 400 
Doss or injuries on lines of, 

Baggage, presumptions as to, § 897, p. 1729 
Burden of proof as to, § 440, p. 947 
BMeral legislation as affecting liability, $ 
424, p. 925 

liability for, § 424, pp. 922-931 
Inability of initial carrier, S§ 403-405, pp. 
8S5-890 

Diability over of carrier causing loss or in¬ 
jury, § 446 

Remedy over of earner paying loss, § 446 
Trial of actions for, § 443, pp. 961-965 
Manual transfer of possession to, necessity, § 412 
Mileage tickets, agreement in respect to, § 605 
Misdelivery, liability tor, §^426 
Misdelivery by to party named as consignee by 
initial carrier, liability in case of, § 174, p- 
349 

Nondelivery, liability for, § 424, p. 923, n. 7 
Notice of rlnims for damage to, § 239, p. 4S5 
Overdiaige, liability for, § 322 
Penalty, § 496 

Parties to action against, $ 438 
Penalties, failure'to afford facilities for inter- 
change of traffic, § 463 

Pmrishable goods^ care of goods in transit, § 4^9.i 
Petition in action against, § 439, p. 941 
Plaintiff in action against, $ 438 
Plea in actions against, § 439, p. 944 
Pleading, actions against, S 439, pp 941-946 
Presumptions in actions against, § 440, pp. 946- 
956 

Proceedings to cnmiiel makiTig of connections, § 
450 

Proof in actimis against, $ 439, p. 945 
Receipt of properly, injunction to comp^ § 4S1 
Refusal to receive goods. 

Duly of initial carrier in case of, § 411 
Diability, § 419 
Penalties, § 511, p. lOLO 
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Gonnectiiig carriers—CJonthmed, 

Re-ieing, duty in respect to, § 421, n. 79 
Requirements as to affording facilities for, § 19, 
p. 52 

Rights, duties and remedies inter se, §§ 447-ioO, 
pp- 967-970 

Routing instructions, duty of following, § 422 
Selection of. 

Initial canier acting as foi warder, § 414 
Initial cairier’s responsibility as to, § 407, p. 

90S 

Shipping directions to, 

Bnrden of proof, § 440, p. 956 
Initial carrier’s duty as to, § 413 
Special damages from delay, liability for, § 445 
Statutory regulation, § 449 
Switching companies as^ § 400 
Tender of goods to, burden of proof, § 440, p. 955 
Terminal carriers, post 
Teiminal companies as, § 400 
Through shipments. 

Liability for loss or injury, § 424, p. 924 
Limitation of liability to own Ime, S 
Through traffic agreements, § 44S 
Tickets over. 

Binding effect of, § 605 
Limitation as to time, § 61S 
Traffic arrangements between, § 448 
Transfer companies as, § 400 
Transportation of goods, duty in respect to, § 
419 

Transportation on line of, agent’s authority to 
contract for, § 137 

Trial, actions against for loss or injuries to 
goods, § 443, pp. 961-965 

intimate liability for loss or injuries to goods, § 
446 

Variance in actions against, § 439, p. 945 
Ventilation, duty in respect to, § 421 
Verdict, actions against for loss or Injuries to 
goods^ § 443, pi. 961 

Waybill, delivery to as sufficient, § 412 
Wharf companies as, § 400 

Wrongful ejection of pass^iger, liability for, g 
S29 

Connections, 

Connecting carriers, proceeding to compel making 
of, g 450 

Delay in transportation as excused by failure to 
make, § 206 

Passenger carriers, duty of making, § 661 
Statutory regulation, § 567, n. 4 
Consent judgments, discrimination by means of, | 
, 364, p. 826 
Consequential damages. 

Delay m transportation, initial carrier’s liability, 
§ 416, n. 30 

Injuries to passengers, recovery of, § 771 
Tiimitallon of UabUity, contract as affecting right 
to recover, § 113, p. 325, n. 25 
Misdelivery of goods, recovery oj^ § 174, p. 354 
Wrongful ejection of passengers, § 852 
Consideration, 

Change in destination of goods, necessity, § 147, 
n. 11 

Contract limiting liability, initial carriers; § 407, 
p 90S 

Contract of shipment, necessity, § 130 


Consideration—Continued, 

Drover’s pass, § 551 

Indemuity bond, delivery of goods under, § 172 
pu 341 

Indorsement of bill of lading, § 128, p. 255, n, 42 
Dife pass, § G22 
Limitation of liability. 

Baggage or effects, g 8SS 
Bniden of proof as to, § 254, p. 544 
Loss or injury to goods, g 95 
Notice of claim for damages, necessity, § 237, p 
470 
Passes, 

Revocability as affected by, § 624 
Validity, § 623, p. 1179 

Pleading consideration for carriage, actions for 
loss or injury to goods, § 251, p. 520 
Rate contract, necessity of, § 133, p. 266 
Consignee, 

Acceptance of goods. 

Delay in transportation as excuse for, g 178; 
pp. 356-360 

Reciprocal duty of, § 160, p. 312 
Acts of exempting carrier from liability for loss 
or injury to goods, § 75 

Attachment of proceeds of draft after payment, 
g 128, p 252 

Charges, liability for payment of, g 316, p. 753 
C. O. D. ^pments, duties in re^ct to, g 186, p 
384 

Connecting carriers, party to actions against, g 
438, n. 31 

Conversion of goods. 

Inability to parties discounting draft for 
money advanced, § 128, p. 2^ 

Parly to action for, g 183, p. 369 
Delay in transportation, party to action to re¬ 
cover for, g 214 
Delivery to. 

Agent of, sufficiency, g 172, p. 338 
Custody and control of goods awaiting; |g 
152-158, pp 298-311 
Duty of carrier, § 172, p. 330 
Demurrage, liability for, g 344, p. 808 
Metitions symbols designating in bill of lading, 
construction of bill, g 126 
Doss or injury to goods, party to action for, g 
249, p 512 

Negotiability of bills of lading made out to, g 
128, p 243 

Notice of arrival of goods, right of, g 153, p. 300 
Overcharges, 

Parly to action to recover, § 323, p. 777 
Penalty for refusal to refund recoverable by, 
§ 509 

Ownersihip of goods, presumption as to, § 147 
Penalty, 

Delay in transportation, recovery of^ g 457 
Failure to unload, g 513 
Personal delivery to, necessity of, § ITTl 
Relief against unreasonable rates, proceedings 
for, § 309, pp 716-721 

Service of notice of claim for damages by, g 239, 
p- 484 

Title vesting in, presumption as to, g 148, p. 292 
Tortious acts, liability to carrier for, §§ 527, 528 
*rransfer biU of lading by, § 128, p, 243 

Rights acquired by transferee, g 128, p 257 
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I Ctonstrnctioii—Ckmtmned, 

Findings, actions for loss or injury to goods, § 
260 


Consignment shipm^t. 

Delay m transportation, 

Parties to action to recover for, § 214, n. 24 
Special damages as recoverable, § 229, p 459 
IjOSS or injury to, parties to action for, § 219, p, 
509 

Title to goods, § 148, p. 293 
Consignor, 

See, also. Shipper, post 

Chaiges, liability for payment of, § 316, Pl 748 
daim for damages by, § 239, p^ 484 
Conversion of goods, party to action for, § 183, p 
369 

Delay in transportatioii, party to action for, § 214 
Delivery to agent of, sufficiency, § 172, p. 338 
Demurrage, liability for, § 344, p. 808 

Dependent on notice of nonaccejitanoe, § 341, 
p S04 

Identity of, presumption as to in action to recov¬ 
er charges, § 318, p. 763, n. 15 
Dimitation of liability stipulated by, binding ef¬ 
fect on consignee, § 92 

Loss or injury to goods, party to action for, § 249, 
p. 510 

Notice to of consignee’s failure or refusal to ac¬ 
cept goods, § 178, p. 358 

Overcharges, party to action to recover, j 323, p- 
777 

Detention of title during transit, presumption as 
to § 148, p. 292 

Transfer of bOl of lading by, % 128, p. 243 
Conj^tency, pleading, actions for injniies to passen¬ 
gers, § 761, p 1425 
Ccmsolidation, 

Bate making, consideration for purposes of, § 
297, p. 681 

Expenses considered, § 286, p. 658 
Street railroads, fixed rates as affected by, § 583, 
p. 1123 

Constitutional provision. 

Discrimination, § 350 

Charges, § 376, p. 841 
CHminal liability, § 517 

Expiess companies declared common carriers by. 
§7 

limitation of liability. 

Agreed valuation, § 102, p. 200 
Passenger carriers, § €29 
Right as affected by, § 97, pi. 186 
Limitations, damage action, § 242, p 499 
Negiigenee resulting in loss, limitation of liability 
for, § 99, p. 192 

Notice of claim for damages, § 236, pp, 463-469 
Passengers, duly to receive and transport, § 538 
Passes forbidden by, § 623, p. 1178 
■Rsilroad’s declared to be common cairiers by, § 6, 
p 33 

Rates and rate malnng, state commission’s powers 
based on, § 278, p. 635 ' 

Ckmstrnction, 

Bills of lading, § 126 
Contract of shipment, § 130 
Contract to famish cars, § 133, p 267 
Discrimination, statutory provisions relating to, § 
350 

Fares, statutes penalising excessive or unauthor¬ 
ized dbiaiges, § 587, pu 1144 

13GJ.S.—113 


Findings or verdict, actions for injuries to pas¬ 
sengers, § 770, n 40 
T.iTnitations as to time, tickets, § 618 
Pleadings, actions for loss or injury to goods, § 
251, p. 519 

Rate tariffs, § 303, pp 704r-707 
Bates, contracts between mumcipality and car¬ 
rier as to, § 5S3, p. 1121 

Rules and regulations, limitation of liability as 
to baggage, § S7S 

Sjiecial contracts, limitation of liability as to bag¬ 
gage, § 878 

Through tian^ortation, contiact for, § 406, p 887 
Tickets, § 604 

Twenty-eight hour law, § 484, p. 990 
Written instructions as to ventilation, law ques¬ 
tion, § 258, p. 594 

Construction companies, discrimination in rates to, § 
362 

Construction costs, rate making, consideration for 
purposes of, § 286, p 658 

Construction materials, delay in tran^ortation, spe- 
oal damages as recoverable, § 229, jk 457 

Construction trains. 

Goods received for transportation on, § 6, p. 33 
Injury to passenger on, presumption as to rela¬ 
tionship, § 764, p-1446, n. 61 
Passenger and carrier relationship of persons 
nding on, § 552, p. 1956 

Construction work, boarding or alighting from street 
cars, liability for injuries, f 733, p. 1380 

Constructive delivery. 

Baggage, delivery of ha^age check to baggage- 
master as, § 881 

Cotton shipment, d^very of compress receipt as, 
§ 169, p. 313, n. 31 

Special contract, custom or usage as sufficient, § 
144 

Constructive notice, special domages for delay in 
tran^ilation, § 229, p. 454 

Constructive placement, 

Demurn^e, soffiaency as respects right to, § 340 
Notice of as SQffi<fient for demurrage purposes, $ 
341, p. 8(^, n- 64 

Contagious diseases. 

See, also. Disease, post 

Ajriifnsiis, refusal to receive property for shipment 
because of, § 28, p. 64 
Fjection of passenger having, § 898 
Furmshing cars tree from for transgiortation of 
live stock, § 54 

Passenger afflicted with, sleeping car company’s 
light to refuse, § 907 

Passmiger contracting from employees or 
liabllily for, § 689, p 1277 
Tran^rtation of persons infected with, passen¬ 
ger earners, § 538 

Container, disenmination m rates as affected by char¬ 
acter of, § 377, p. 845 

Contemplated damages, loss or injury to goods, re¬ 
covery limited to, § 267 

Contents and value unknown, limitation of liability 
construction of contract providmg for, § 112 p. 
213 
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Ck>ntiiigeiit dnTnages, breach of contract or duty to 
transport, passenger carriers, § 670 
Continuance, passenger and carrier relationship, §§ 
ses-aoe, pp. 1071-1077 

Continuance of journey, conductor’s failure to fjive 
proper evidence of, ejection of passenger, § 818 
Continuous lines, joint rates as to shipments over, § 
300, p. 091 

Contmuous mileage rate as joint rate, § 276, n. 88 
Continnons passage, ticket for as through ticket, § 
604 

Contmuous power, rates and rate making, state com¬ 
missions, § 278, p. 636 

Gontmnous shipment, penalty for prevention of, § 499 
Continuous transit, sleeping cars, duty m respect to, 
§906 

Contmuous trip. 

Passenger carriers, duty of providing, § 646 
Single fare for, statutory regulation, § 582, p. 
1111 

Contract carriei^, rates, power of state to regulate, 
§ 278, p. 632, n. 37 

Contract of sale, delay in transportation of goods 
sold under, spemal damages as recoverable, § 229, 
p. 458 
Contract, 

Actions for breadbi of, § 134, pp. 269-274 
Action for loss or injury to goods, consignor as 
party, § 249, p 511 
Admissibility in evidence. 

Actions against connecting carriers, § 441 
Actions for loss or injury to goods, § 255, p. 
560 

Pleading as necessary for, § 253%, p. 532 
Agent’s authority to make for carrier. Agents, 
ante 

BiU of ladmg as, § 123, p. 234 
Breach of, actions for, § 134^ pp. 269-274 
Burden of proof as to, actions against connecting 
carrier for loss Or injuries to goods, § 440, 
p. 946 

Charges collectible under, § 312 
Persons liable^ § 316, p. 745 
Controlling effect of, § 130 

D^very of goods, place of as designated m, § 164 
Demurrage, construction of, § 343 
Discrimination, § 364, pp. 825-828 

Violation of statutes against, §§ 392-397, pp. 
869-880 

Duty of transportation as dependent on, § 121 
Bmployees of others carried under, passenger and 
carrier r^aUon^p, §§ 547, 548 
Excuses for nonxierfonnance, § 132 
Feeding, watering and resting live stock, duty as 
affected by, § 64, ps. 118 
Shipper, § 64, p. 114 

Filing of in office of state corporation commis¬ 
sion, f 18 

Govemmental r^ulation of, § 16 
Initial carrier, liability as affected by, § 406, p. 
898 

Injuries to live stock, liability limited by, § 57 
Interstate passes, validity of, § 623, p. 1178 
Xnsurance provisions in, liability for loss or in¬ 
jury as affected by, § 399 
Jomt rates, establishment as matter of, § 300, p. 
689 


Contract—Contmned, 

Jury question as to, actions against connectnig 
carriers, § 443, p. 961 
Daw governing, § 120 

Daw question as to, actions for loss or injury to 
property, § 258, p. 592 

Degislative power to regulate faies as affected by 

§ 582, p. 1101 

Diability for injuries to inanimate freight as af¬ 
fected by, § 52 

Dien for demurrage charges provided for in, § 346 
Dimitation of liability in. 

Admissibility in evidence, § 255, p. 569 
Construction of, § 112, pp. 210-216 
Operation and effect of, § 113, pp. 216-225 
Dive stodc earner, liability as affected by, § 63, 
p. Ill 

Doading and unloading. 

Duty in respect to live stock as affected by, 
S 69 

liability, § 70, p. 129 
Merger, § 131 
Modification, § 131 

Notation respecting feeding and watering live 
stock, binding effect, § 130 
Notice of arrival, duly as controlled by, § 153, 
p. 301 

Overcharge based on, § 321 
Particular contracts considered, § 133* pp. 265- 
269 

Pass as, § 622 

Pleadmg of, actions for loss or injury to goods, 
§ 251, p. 522 
Bates, 

State’s power to regulate as affected by, § 
278, p. 631 

Street railroads, § 583, p. 1119 
Receipt as constituting, § 1^ 

Belationi^p of carrier and passenger dependent 
on, § 545 

Separation, right of as affected by, § 309, p. 720 
Besmssion of, § 131 

Sufficiency of evidence as to, actions for loss or 
injury to goods, § 256, p. 576 
Ti(i:et as, § 603 

Time of actions for damages limited by, § 242, 
pp. 495-504 

Transfer of hill of lading as transfer of, § 128, 
p. 253 

Through trani^rtation, construction of, § 406^ 
p. 887 

* Value fixed by, admissibility of evidence in ac¬ 
tion for loss or injury to goods, § 255, p. 574 
Variance in respect to, actions for loss or injury 
to goods, § 253%, p. 534 
Waiver of, 

Claim for damages in, § 241, p. 495 
Dien for charges in, § 330 
Contractors, 

Injuries to passengers, liability for neg^gence or 
misconduct in construction of line, f 703 
Transportation, of, status as passenger, § 544 
Contractual bmitation of liability. 

Baggage or effects, transfer companies, § 891, p. 
1721 

Burden of proof as to. 

Actions agamst connecting carriers, § 440, p. 
946, n. 91 

Actions for loss or injury, § 254, 542 
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Ckmtractaal limitation of liability—CJontinned 

Gonnectinjs; carrier’s nght to benebt of, §§ 432, 
433 

Liability limited to loss or injury on own 
line, § 424, p. 928 

Discrimination as result of waiver of, § 385 
Initial carriers, liability limited to own line, § 
407, pp. 905-909 

Instmctions as to, actions for loss or injuries to 
goods, § 259, p. 601 

Loss or injury to goods, special pleading of, § 
252, p. 527 

Passenger carriers^ § €27 

Espress messengers, § 636 
Negligmice, § 629 

Gontractual relations, status as common carrier as 
dependent on, § 3, p. 29 
Gontradictoiy instmctions. 

Injuries to passengers, actions for, § 769, p. 1525 
Loss or injury to goo^ actions for, § 259, p. 594 
Wrongful ejection of passengers, actions for, § 
843 

Gontiibatory ne^gence. 

Accompanying sto^ on freight train, perscms 
gmlty of, § 794 

Admi<«^biLit7 of evidence as to, 

D^ay in tram^rtation, § 217, p. 428 
Injuries to passenger, § 801 - 
Alij^ting from vehicle, §§ 788-793, pp 1562-1574 
Avoidance of impending danger, § 777 
Dangers on station platform, § 790 
Emergencies, § 792 
Improper place, § 792 
Instractions on, S 804, p. 1604 
Jury question as to, § 803, p. 1599 
Mode of exit, f 791 

Moving train or cars, § 793, pp. 1569-1574 
Preparation for before stopping, § 789 
Semaphore stop, § 792, n. 15 
Sufficiency of evidence, § 802, p. 1590 
Application of doctrine, injuries to passenger^ § 
774 

Approaches, persons on, § 784^ pp. 1555-1559 

Sufficiency of evidence as to, $ 8(^, p. 1588 
Approaching vdtiicles, passengers or prospective 
passengers injnr^ by, § 784, p. 1556 
Antomatic elevators, jury question as to, $ 803, 
p. 1603, n. 31 

Avoidable injury notwithstanding, § 782 
Burden of proof as to, § 800 
Baggage, loss or injury to, § 873 
Ba^age car, nding in, § 798, p, 1580 
Boarding vehicle, §§ 785-787, pp. 1559-1562 
Improper place, § 786 
Instructions, § 804, p. 1604 
Jury question as to, § 803, p. 1594 
Moving train or car, § 787 

Jury question as to, § 803, p 1595 
Sufficiency of evidence as to, § 802, p. 1589 
Bundles m lap of passenger, § 794, n. 73 
Burden of proof, § SOO 

Actions against connecting carriers^ $ 440, p. 
946 

Instructions on, S 804, p. 1607 
OhsiTiguig imsition, § 796 
Children, § 776 

Instractions on, § 804, p. 1604 
Jury question as to, S 803, p. 1602 


Contributory n^ligence—Continued, 

Conduct of passenger in transit, §§ 794-797, pp- 
1574-1579 

Jury question as to, § 803, p. 1596 
Crossing tracks, § 784, p 1557 

Alighting from vehicle, § 788, p. 1564 
Jury question, § 803, p. 1594 
Presumption as to, § 800 
Sufficiency of evidence as to, § 802, p. 1588 
Damages as affected by, injury to passengers, § 
773 

Dangerous place, riding in, § 798, pp. 1579-1584 
Darkness, injuries to pas^^nger in, § 784, jk. 1555, 
n. 15 

Defined, § 774 

Delay m boarffing vehicle, jury qaestlon as to, S 
803, p. 1595, n. 85 
Direction of emxdoyees. 

Acts done under, § 780 
Boarding vehicle, % 785 
Disregard of, § 779 
Disabled passengers, § 776 

Instmctions on, § 804, p. 1604 
Jury question as to, § 803, p. 1602 
Distracting attention of operator, § 794 
Doors, injuries from while alighting, § 789 " 

Due care to protect against known danger, failnre 
to exercise, § 794 
Mevators, 

Boardmg while in motion, § 787 
Instractions on, § 804, p. 1605 
Jury question, § 803, p. W0& 

Preparation to leave before stopping, § 789 
Snffici^cy of evidence, § 802, p. 1590 
Emergencies, acts in, § 777 

Instmctions on, § 804^ p. 1604 
Jury question as to, § 803, p 1602 
Entering vehicle;, sufficiency of evidence as to^ 
§ 802, p. 1589 

Escalators, jury question, § 803, p. 1602 
Evidence, injuries to passengers, §§ 800-802, ppu 
1585-1591 

Admi«5«5ihility, § 801 
Suffimency, $ 802, pp. 1588-1591 
Express car, riding in, § 798, p. 1580 
Fact questions, § 803, pp. 1591-1603 
Findings, injuries to passengers, § 805 
Going on tracks, § 784, p. 1557 
Governing law, injuries to passengers, S 774 
Handholds, failnre to use, jury question as to, 
§ 803, PL 1597, n. 97 

Handrail, use of in alighting, $ 788, p 1563, n. 74 
Hazards of trav^ failure to take notice of, § 
794 

Hnuianitarian doctrine, jury question as to, S 
803, p. 1592 

Improper place, riding in, jury questions in re¬ 
spect to, § 803, p. 1598 
Inconvenience, acts to avoid, { 778 
Injuries to passengers, §§ 774-305, pjk 1544r-1608 
Intoxicated passengers, § 776 

Jury question as to, § 803, p. 1602 
Sitting beside, % 794 
Issues, § 799 

Instmctions conforming to, § 804^ p. 1606 
Instractions on, f 804, pp. 16(^1608 
Jerking of train, fliigbtiiig from y^de, S 788, 
p. 1564^ n. 78 
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Contributory negligence—Continued, 

Jerks, 

Injuries to passenger, jury question as to, § 
803, p- 1595, n. SO 

Jumping from train in motion, § 793, p. 1570 
Standing passenger mjured by, § 795 
Jury questions, injuries to passengers, $ S03, pp. 
1591-1603 

Knowledge as prerequisite, § 774 
Ijast dear chance. 

Application of doctrine, § 782 
Jury question as to, § S03, p. 1592 
Iiaw question as to. 

Actions for loss or injury to goods, § 25S, p. 
593 

Injuries to passengers, § 803, pp- 1591-1603 
Ijeaving seat before stopping, § 780 
lamb projecting from car, | 797 
liOss or injuries to baggage. 

Burden of proof as to, § 897, p. 1727 
Jury question as to, § 899, p. 1733 
Iioss or injury to goods. 

Defense of as admissible under general Issne^ 
§ 252, p. 526 

Effect of as respects liability, § 80, p. 160, n. 
59 

Instructions on as proximate cause, § 259, p. 
600, n, 65 

Man car, riding in, § 798, p. 1580 
Movmg vehicle. 

Alighting from, jury question as to, § 803, p. 
1600 

Passenger getting <hi or off, % 780 
Overcrowding, assumption of risk as to, § 794 
Passing from one car to another, § 796 
Permissive acts, § 780 
Platform, riding on, § 798, p. 1581 
Pleading, 

Actions for injuries to passengers, § 761, p- 
1435; §799 

Instructions conforming to, § 804, p. 1606 
Premises, persons on, § 784, pp. 1555-1559 
Preparation to leave conveyance before stopping, 
§ 789 

Presumptions as to, § 800 

Instructions on, § 804, p. 1607 
Projecting body or limb from car, § 797 
Jury quebtion as to, § 803, p. 1598 
Proof, injuries to passengers, § 799 
Protesting manner of operation, failure in respect 
to, § 794 
ProTrimate cause. 

Instructions on, § 804, p. 1606 
Necessity to defeat recovery, § 781 
Recovery for injuries barred by, § 774 
Re-entering train, § 785, n. 46 
Replication or reply, injuries to passengers, § 799 
Riding in dangerous or improper place, § 798, pp. 
1579-1584 

Rules and regulations, violation of, § 779 
Jury question, § 803, p. 1592 
RTinning board, riding on, § 798, p. 1581 
SleeiKdazed passenger, § 784, p. 1557, n. 30 
Sleeping car passengers, § 917 

Burden of proof as to, § 919, p. 1756 
Jury question as to, § 919, p. 1758 
Standing in car, § 795 

Jury question as to, § 803, p. 1697 
Statutory provisions, injuries to passengers, § 775 


Gontribatory negligence—Continued, 

St^, 

Injuries to passeagers on, § 784^ p. 1555 
Riding on. | 798, p. 1581 
Stop, look and listen, jury question as to, § 803, 
p. 1594, n. 80 
Street ears. 

Alighting from, § 788, p. 1563 
Moving cars, § 793, p. 1570 
Ridii^ on platform, § 798, p. 1582 
Sufficiency of evidence as to, injuries to paa- 
seng^, § 802, pp. 1588-1591 
Temporarily leaving car, § 796 
Traffic injuries^ alighting from vehides, § 788* p. 
1564 

Transferring from one vdiide to another, jury 
question as to, § 8(^, p. 1600 
Turnstiles, injuries to passengers in, § 784^ pi 
1555. Bu 14 

Variance, injuries to passengers, § 799 
Verdict, injuries to passengers, § 805 
Warnings, disregard of, § 779 
Warning to curator, failure in respect to, § 794 
Willful or wanton injury, defense as preduded 
by, § 783 

Wrongful ejection of passaigers, § 832 
Pleading, § 837, p. 1653 
Sufficiency of evidence as to, § 840 
Control of rates; reasonableness, § 282 
Control of goods. Custody and control of goods, post 
Convenience, 

Route designated in accordance with, § 45 
Time for removal of goods, liability as affected 
by, § 153, p. 305 

Oouveuient place, boarding or alighting from vdiide^ 
duty of providing, § 723, p. 1354 
Conversion, 

Actions for, § 183, pp. 367-376 
Acts constituting, § 181, pp. 362-367 
Baggage, 

loability for, § 871 

iJiuftation of liability as to value as affected 
by, § 875, p. 1699 

Carrier’s action for against person to whom goods 
were delivered without right thereto, § 173, pi 
342 

C. O- D. shiinnent^ liability for, § 186, p. 385 
Contract in violation of interstate commerce law 
in respect to rates as affecting liability for, 
§ 394^11.34 

Damages recoverable, § 184, pp. 376-381. 
Ddivery at wrong place, liability for, § 176 
Delivery to wrong person as constituting; § 174, 
p- 345 

Ddivery without collection of charg^ liability 
for, § 177 

Employee, limitation of liability, operation and 
effect of contract, § 113, p. 225 
Es^ress company’s liability for c(mversion of 
goods by driver, § 71, p. 135 
Initial carrier. 

Inability for loss or injury to goods, § 436 
Retention of goods on refusal of succeeding 
carrier to accept thmn, § 411 
Bispection of goods, permitting or failing to pre¬ 
vent as amounting to, § 170 
Hen for dbarges as waived by, § 330 
limitation of liability to agreed valuation in case 
of, § 102, p. 197 
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CoDVcrsion—Continued, 

Measure of damages, § 184, pp 37^-381 
Notice of claim for damage for, § 238, p. 476 
Bights and liabilities arising therefrom, § 181, pp. 
3^-367 

Sale of goods to satisfy lien for charges without 
complying with statute § 331 
Stoppage in transitu, refusal as constitutm^ § 
149, n 55 
Waiver § 182 

Waiver or loss of benefit of limitations on lia" 
bility by, § 115 

Warehouseman, misddfivery of goods by carrier 
in capacity as, § 175 
Gt>( 9 )erage, duty of fumi*5bing, § 49, p. 97 
Co-ordination, fare zones, power of commission, § 582, 

p. 1108 

Co-ordinator, Federal Ehnergency Hailroad Act, 
Duties, authority and power of, $ 922 
Beview of orders, § 923 
Coiporation commission, 

DiscriminntHm in rates fixed by, § 376, p. 842 
Private earners under control of, § 19, p. 50 
Corpse, 

Agenf a authority to contract for payment of un¬ 
dertaker’s charges on by carrier, § 141, p. 280 
Dday in transportation. 

Damages recoverable f 230 
Negligence in respect to, § 195 
Injury in transit. 

Damages recoverable, mental suffering, § 
274 

Next of Mn as party to action for, § 249, p. 
515 

Negligence in transportation of, sufhciency of 
evidence as to, § 256, p. 583, n. 58 
Souting directions as to, liability for disregard¬ 
ing, § 46, n. 90 

Sjiecial agreement for transportation of, validity, 
i 133, p. 269 

Corrosion, loss or injury due to, liability, | 79, p 155 
Cost of service, rates fixed with reference to, % 285 
Cost of transportation, diffeieace in as justifying 
preference in rates, § 377, p 846 
Cost^ 

Breach of contract or duty to transport, actions 
against passenger carriers, $ 668 
Loss or injury to goods, damages as mcludm& § 
265 

Cotton, delay in transportation, special damages as 
recoverable, S 229, p. 457 
Cotton compress company. 

Delivery of receipt of to carrier as constmetive 
delivery of goods. { 144 
Demurrage^ liahilily for, { 344^ p. 809 
Cotton compressed in transit, regulations in respect 
to. § 19. p. 51 

Cotton hnters, care of while in transit, { 60, n. 33 
Counterclaim. Set-ofl^ post 

County seat, stopping of trains at, validity of statute 
requiring, § 658 

Coupling arrangemmits, safely requirements, passen¬ 
ger carriers, § 741 
Coupon tictets. 

Defined, § 603 

Detachment, acceptance after, S 612 
Stop-over piivileges pursuant to, f 647 


Coupon tickets—Continued, 

Transferability, § 607 

Waiver of stipulation respecting detachment, § 
612 

Courts, rates, power to fix, § 280 
Course of" busmess, adTjii*=!-sibility of evidence as to, 
actions for injuries to passengers, § 765, p 1476 
Crane, n^ligent operation resulting in injuries during 
loading, liability for, § 67, p. 126 
Orates, 

Charges as affected by use of, § 314, p 726 
Delay in transportation as excused by ne^igence 
in respect to, § 207 

Negligence of shipper in respect to, admissibility 
of evidence, § 255, p. 568, n. 41 

Credit, 

Charges, giving of, § 313 • 

Discrimination as result of giving, § 372 
Giving of as waiver of lien for charges, § 330 
Tickets, sale on, § 599 

Transportation, passenger carriers, discrimination 
as result of, § 581, p 1098 

Creditors of shipper, transferee of bill of lading as 
having superior right to, § 128, p 250 
Crepe paper bandages, classification for rate pur¬ 
poses, § 314, p. 726, n. 11 
Crimes. Offenses, post 
Cmninal negligmice^ defined, § 775 
Crippled passengers^ assistance to in alighting from 
tram, § 727 

Cross-examination, rates, proceedings to determine 
reasonableness, § 283, p. 648 
Crassing flagman, wrongful ejection of passenger or 
intruder, willfulness or wantonness as affecting 
liability, § 828, p. 1645 

Crossing street, passenger and earner relationship 
while, § 555 
Crossing tracks, 

Ali^ting from v^cle, conttibutory negligence 
in respect to, $ 788, p 1564 
Approaches of passenger carrier, liability for in¬ 
juries to passmiger, § 714, p. 1330 
Caretaker accompanying shipment, liability for 
injury when, § 699, n. 4 
Contributory n^iUgence. 

Jury questions, § 803, p. 1594 
Presumptum as to, § 800 
Sufficiency of evidence as to, § 802, p. 1588 
Crossings, 

Control of cars when approaching, duty in respect 
to, § 746, p. 1404 
Stopping of trains at, § 658 

CrosswalkB between stations, injuries to passengers 
on, joint liability, § 709 

Crowd, alighting passenger injured as result 
street railroad’s liability for, § 733, p. 1381 
Crowded cars. 

Boarding or alighting passengers, street rail¬ 
road’s duty of seemg that they have 
reached safe place, § 733, p. 1386 
Contributory ne^gence on ali^tmg from, jury 
question as to, § 803, p. 1599, n. 8 
Speed limitations m case of, § 749, n. 76 
Standing in as contributory negligence, § 795 
Crowding, 

Se^ also. Overcrowding, post 
Fellaw iiassmigers, liabihty for injuries resolt- 
ing; { 695, p. 1299 
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Crowding—Continued, 

Injuries to passengers. 

Admissibility of evidence as to, § 765, p. 1466, 
n 40 

Pleading in action for, § 761, p. 1435 
Passenger carriers, protection of passengers from, 
§ 720 pp. 134^1347 

Crusty to animals, penalties for noncompliance with 
statutes enacted to prevent, §§ 483-491, pp. 
989-998 

Amount and computation, § 490 
Carriers liable, § 486 
Federal legislation, § 484, p. 989 
State legislation, § 491 

Culpability, injuries to passengers, admissibility of 
evidence on question of, § 7^, p. 1465, n. 39 
OnmniiTis Amendment, 

Connecting carriers, pleading in actions under, § 
439, p- 942 

Ijimitation of liability as affected by, § 97, p. 187 
Notice of claims for damages, effect of provisions 
relating to, § 236, p. 465 

Retroactive effect, uniform contract of shipment, 
§ 130 
Curiosity, 

Passenger alighting from motives of, rdation^p 
, as terminated by, § 566 

Passenger and carrier r-elationi^p of one at sta¬ 
tion out of, § 556 
Currency, 

Charges as payable in, § 312 
loability of carrier for loss of, § 3, p 30 
Curve, 

Boarding or alighting from train stopping af^ 
§ 723, p. 1355 

Street car stopped on, duty of seeing that hoard¬ 
ing passengers have reached safe plac^ § 733, 
p. 1386 

Switch located on, passenger carrier’s liability 
for injury resulting, § 739, n. 50 
Warning passenger remaining on running board 
as to danger, duty of carrier, § 6^ 
Custodian, 

Inability as after expiration of reasonable time 
for removal of goods, § 157 
Nature and extent of carrier’s liability as, { 157 
Custody and control of goods. 

Awaiting d^ivery to consignee, §§ 152-15^ pp. 
298-311 

Awaiting transportation, § 150 ' 

Baggage, retamed passenger, liability for loss or 
injury, § 869, pp. 1692-1695 
During transit, §§ 147-149, pp. 290-297 
Stoppage in transitu as affecting, { 151 
Customary methods, transportation of live stock, ad¬ 
missibility of evidence on issue of negligence^ § 
255, p. 566 

Customary routes duty to transport goods by, § 45, n. 
15 

Customary time, adimissihility of evidence as to, ac¬ 
tions for delay in transportation, § 217, p. 4^ 
Customs and usages. 

Admissibility of evidence 

Actions against ccnmecting carriers, § 441 
Actions for loss or injury to goods, § 255^ p. 
560 

Actions for wrongful ejection of passenger, 
§ 839, p. 1658 

Issne of Gontnbatoiy n^ligence, § 801 


Customs and usages—Contmued, 

Approaches on carrier’s premises, care required 
as to passengers, § 714, p. 1331 
Assistance of passengers, boarding or alighting 
from vehicle, § 727 

Baggage and effects, delivery of, § 881 
Burden of proof as to, actions for delay in trans¬ 
portation, § 216, p. 423, n. 15 
Connecting carriers, binding effect of, § 447 
Contract of shipment, admissibility of evidence 
as to in action for nondelivery, § 160, p. 318 
Defense actions for loss or injury to goodi^ { 
245 

Delay in transportation, 

Fxense for, § 205 

Jury question in action for, § 219, p. 456 ’ 
Delivery of cars, demurrage as affected by, § 
340, n. 34 
Delivery of goods. 

Effect of, § 159 
Place ot § 164 
Delivery to carrier, 

(Burden of proof as to in action for loss or 
injury to goods, § 254, p. 537 
SujQddL^cy of evidence goods, § 256, p. 
677 

Demurrage^ construction of rules and contracts in 
accordance with, § 343 
Covemmental regnlation controUing, § 16 
Injuries to passengers, admi^^^dbility of evidence 
as to, § 765, p. 1476 

loability for injury to inanimate freight as af¬ 
fected by, § 52 

Liability for loss or injury to goods as released 
by, burden of proof as to, § 254, p. 543 
Uen for demurrage charges as affc^cted by, § 346 
Misd^very as excused by, § 174, p. 350 
Notice of arrival, duly as affected by, § 153, p. 
301, n. 3 

Notice to carrier of d^veiy of goods, effect of, § 
144 

Passenger carriers, d^ee of care required as 
affected by, § 678, p. 1256 
Personal delivery, express company as relieved 
by, § 171 

Routing, presumption .as to in action to recover 
overcharge, § 323, p. 780, n. 84 
Rules established by, receiving and unloading pas¬ 
sengers, § 572, n. 77 
Spur tracks, delivery on, § 165 
Stop-over privileges, passenger carriers, § 647 
Stopping of v^des, negligence for faUure to ob¬ 
serve as respects passenger boarding or 
alighting from vehicle, § 731, p. 1371 
Sufficiency of evidence as to, passenger’s action 
for failure to stop train, § 666, p. 1241 
Hckets, contract as evidenced by, § 603, n. 56 
Time for transportation, effect of, § 194, p. 396 
Time of ddivery to carrier, effect of, § 143 
Unloading stock for feeding and watering, com¬ 
pliance with, f 64^ p. 122 

Warnings to alighting passengers, effect of, S 724^ 
p. 1357, n. 94 

Oustoms duties, agent’s authority to contract to ad¬ 
vance, § 141, p. 279 

Customs entry, authority to piake, § 48 

Customs rules, initial carrier’s duty of informing 
shipper as to, § 401 
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Damaged goods, 

Gonnectuig carriers, indeauiity before acc^tance, 
§ 419 

Discnnimatioii in respect to <^arges for trans¬ 
porting, § 376, p 842, n 31 
Frei^t charges, liability for payment of, § 317 
Liability of carrier tranj^rting, $ 79, p. 153, n. 
13 

Damages, 

See, also. Injuries to goods, post 
Actions for, limitations, § 242, pp. 495-504 
A^lmissibility of evidence as to, actions for de¬ 
lay in tran^ortation, S 217, ii. 428 
Assault on passenger, § 771 
Breach of contract of sbipmmit, § 134, p. 273 
BTea<di of contract or duty to transport, passen¬ 
ger carriers, §§ 669-675, pp. 1244-1252 
Burden of proof as to, actions for diday in 
transportation, § 216, p. 425 
Charges, offset against, § 318, p. 760 
Claim for, 

Adml^CThillty in evidmice in actimi for loss 
or injury to goods, § 255, p. 575 
Admissibility of evidence as to notice in ac¬ 
tion for loss or injniy to goods, { 255, p. 
570 

Gonstitational and statutory provisions re¬ 
lating to, $ 236, pp. 463-469 
Excuse for failure to give notice, § 240 
In general, % 231 

Jury gnestion as to notice in action for loss 
or mjnry to goods. S 258, p 591 
Notice, S§ 233-241. pp. 461-495 

Connecting carrier’s rig^t to benefit of 
stipulation for, $ 434 
Necessily of, { 234 

Requisites and sufficiency, { 239, pp. 480- 
487 

Stipulations as to, §| 238^ 474r-480 
Penalties for failure to adjust, $ 474 

Beqoisites and sufficiency, of claim, { 
475 

Settlement of claim as affecting rigdit, § 
477 

'Pleading notice of in ac;tion for loss or in¬ 
jury to goods, § 251, p. 523 
Presomptioiis in respect to notice^ § 254, p. 
545 

Special jdeading in respect to falluie to give 
notice, § 252, p. 528 

Stipulation for notice, requisites and valid¬ 
ity, § 237, pp. 469-474 

Sufficiency of evidence as to giving notice, | 
256, p. 582 

Tune of malnug, § 239, p. 486 
Variance between notice and pleading and 
proof in action for loss or injury, $ 253%, 
p. 535 

Waiver of, § 232 

Notice, § 241, pp. 490-495 
OL O. D. shipments, breach of duty in respect to, 
§ 186, p. 386 
Connecting canieis, 

Borden of proof as to, § 440, p. 956 
Loss or injury to goo^ § 4^ 

Conversion of goods, § 184, pp. 376-381 

Admissibility of evidence as to, | 183, p. 
373 

Instruction as to, { 183, p. 376 


Damages—Continued, 

Corpse injured during transportation, recovery 
of, § 274 

D^ay in transportation, S| 221-230, pp- 439-459 
Baggage, § 902 

Jury question as to, { 219, p. 436 
Delivery of goods. 

Failure to deliver at proper time, § 162 
Wrong place, § 176 

Discharge of passengers, refusal or failure to, § 
654, p. 1224 

DiserimiTiation, recovery of, § 388, pp. 857-866 
Discrimination as result of waiver of, § 364, p. 
82^ n. 90 

Failure or refusal to famish cars, § 38, p. 82 
False idaims for, criminal liability, § 526 
Injuries to passmigers, §§ 771-773, pp. 1537—1544 
Amount of, I 773 

Circumstances affecting amount, § 773 
Exemplary damages, § 772 
Instructions as to, § 769, p. 1521, n. 71 
Sleeping car^ § 920 

live stock injured in tran^^rtation, instructions 
as to, § 259, p. 6(3, n. 73 
Loss or injuries to baggage, § 903 
Sleeping car companies, § 920 
Loss or injury to goods, §§ 263-274. pp. 607-623 
Abandonment on account of, 1 273 
Admissibility of evidence as to, § 255, p. 571 
Attorney’s fees as included. § 265 
Burdmi of proof as to, § 254 p. 557 
Costs as incduded, § 265 
Depreciation in value recoverable a^ § 264^ 
608-616 

Elements of^ § 263 
Exemplary damages, f 269 
Freight charges as deductible; 5 272 
Instructions on, § 259, p. 601 
Interest as uududed with, § 265 
Law question as to, § 258, p. 593 
Measure of, $ 263 
MiTiimiriiig of, § 270 
Mitigation of, $ 271 
Presumptions as to, $ 254 P 557 
Prevention of by owner, § 270 
Bednctlon of by owner, f 270 
Bemote or speculative damages as recoverable; 
§268 

Sufficiency of evidence as to, { 256, p. 583 
Value recoverable as, § 264, pp. 608-616 
Misdeliyeiy of goods, § 174 p. 354 
Misinformation to passenger, liability for, § 64D 
Nond^very of goods, § 160, p 319 
Overcharge, actions to recover, § 323, p. 784 
Passenger carriers, refusal to transport passei- 
gers, § 540 
Pleading o4 

Actions against connecting carrier for loss 
or injuries to goods, § 439, p. 944 
Action for delay in transportation, § 213, pu 
417 

Actions for loss or injury to goods, § 251, p. 
524 

Befosid to recmve and transport property, S 33, 

p. 68 

Set-off of dlaim for against demurrage charges, § 
347, p. 815 

Settiement of claims for, agent’s authority, § 
139 
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Damages—Ckmtinued, 

Tickets, failure to give passenger oppoTtanity to 
purchase, § 597 

Warehouseman, injuries to goods 'while carrier 
is acting as, § 158 

Wrongful ejection of passengers, § S4S 

Admissibility of evidence as to, § S39, p- 1658 
InstructicHis on, { 843 
Pleading, § 837, p. 

Resistance as afEectmg amount o^ { 824, p. 
1636 

Wr<Higfol forfeiture of tickets^ § 608 
Dangerous articles. 

Care in tran^ortation oJ^ § 43 
Gon-cealment of nature of as affecting liability 
for loss; § 78, p. 143 

Refusal to receive and transport, § 28, p. 62 
Shipment of, Upper’s liability for damage^ § 
528 

Shipping without notice of character, criminal 
liability, § 525 

Dangerons passengers, ejection of, $ 808 
Dangerous places, 

Injuries to passengers riding in, liabHity for, § 
752 

Biding in as contributory ne^gence, $ 798, pp. 
1579-1584 

Dark surroundings, ejection of passenger in, § 821, 
n. 10 
Darkness, 

Alighting from movii^ train, contributory negli¬ 
gence as affected hy, § 793, p. 1571 
Injuries to passengers because of, contributoiy 
n^ligence, f 784, p. 1555, n. 15 
Warning alighting passenger as to, { 72^ p. 
1356, n. 82 

Date, bill of lading, materiality, § 124 
Daytime, 

Alighting from moving v^de in, contributory 
negtigence, | 793, p. 1571 

lioss of baggage in, keeping car company’s lia¬ 
bility, § 914, n. 8 

Dead aijimais live stock carrier’s duty to remove § 

63, p, no 

Dead bodies. Corpse, ante 

Deadhead, passenger and carrier relationship, § 549, 
n. 34 

Deafness, injury to deaf passenger, contributory n^- 
ligenc^ § 776, n, 45 
Decay, 

loss or injury due to, liability, § 79, p. 155 
Ne^gence of carrier resulting in loss by, limita¬ 
tion of liability, § 112, p. 215 
Declaration, 

Breach of contract or duty to transport, passen¬ 
ger carriers^ § 665 

Charges, action to recover, § 318, p. 761 
Connecting carriers, actions against, § 439, p. 
941 

Demurrage charges, actions for recovery, § 347, 
p- 813 

Discrimination, action to recover damages for, § 

388, p. 861 

Failnre to famish cars, action for damn^^ for, 
§ 38, p. 78 

Injuries to passengers, action for, § 761, pp. 1425- 
1437 

. IjOSS or injuries to baggage, action for, | 896 


Dedaration—Contmueo, 

loss or injury to goods, action for, § 251, pp. 513 ^ 
526 

Overcharges, actions to recover, § 323, p. 778 
Wrongful ejection of passengers, actions for, § 
837, p. 1651 

Decrees. Judgments and decrees, post 
Deductions, damages for loss or injury to goods^ 
freight chaiges, § 272 

Defective cars, connecting carrier, duty to accept, § 
449 

Defective equipment, 

Dday in transportation as excused by, § 206 
live stock injured as result of furnishing, ad¬ 
missibility of evidence as to, § 255, p. 564 
Defective ticket, ejection of pass^ger on account of, 
§ 813 

Admissibility of evidaice in reject to, § 839, p. 
1657 

Defendant, 

Connecting carriers, actions against, § 43S 
Overdiarges, actions to recover, § 323, p, 778 
Defaises, 

Actions for breadi of contract of shipment, plead¬ 
ing of. § 134^ p. 270 

Actions for failure to furnish cars, § 38, p. 77 
Admissibilily of evidence as to matters of, ac¬ 
tions for delay in transportation, § 217, p. 427 
Affirmative defenses, ante 
Charges, actions for, { 318, p. 759 
C. O. D. shipments, liability on, § 186, p. 384 
Conversion, action for, § 183, p. 368 

Burden of establishing, § 183, p. 372 
Dday in transportatioii. 

Actions for, § 210 
Penalties for, § 458 

Discrimination, actions to recover damages for, 
§ 388, p, 858 

Bxcessive fares, proeSdings to recover penalties, 
S 587, p. 1145 

Injanction proceeding by carrier for relief 
against unreasonable rates, § 306, p. 712 
Injuries to passmigers, actions for, § 712 
Loss or injury to goods, actions for, { 245 
Pleading, § 253%, p. 534 
Penalties, 

Excesdve fares, § 587, p. 1145 
Failure to famish cars, § 470 
Refusal to reemve good^ $ 505 
Rates, proceedings to enforce, § 584, p. 1137 
Rebat^ prosecution for giving, § 518 
Transfers, p&ialty for refusal to issue or accept, 
§ 649 

Wrong delivery, action of trover against persons 
to whom goods were delivered, § 173, p. 342 
Wrongful ejection of passengers, §§ 831, 832 
Defensive matters. 

Pleading actions for injuries to passengers^ S 
761, p. 1435 

Wrongful ejection of passengers. 

Burden of proof as to, § 838 
Pleading, § 837, p. 1652 
Definiteness, 

Claim for damages, S 239, p. 482 
Pleading, actions for injuries to passengers^ 9 
761, p. 1425 
Definitions, § 1 

Act of God, § 76, p. 140 
Baggage, § 855 
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Pefimtions—Ckwitmoed, 

Bills of ladii^, § 122 
Class rate, § 276 
C.O.D., § 186, p. 382 
Commodity rate, | 276 
Common carrier, § 3, p, 25 
Of passengers, % 530 
Commutation of fares, § 578, n. 22 
Commutation tidcets, § 603 
Connected with, § 379, p 851, n. 23 
Connecting carriers, § 400 
Continuous passage, § €46 
Contributory negligence, § 774 
Coupon tickets, § 603 
Criminal negligence, § 775 
Deadhead, § 549, n. 34 
Delivering carrier, f 418 
Demurrage, § 334 
Droveris pass, § 622 
Ejection of passei^ers, $ 820 
Embargo, t 28, p 62, n. 71 
Employees, passenger carriers, { 690, pp. 1277- 
1280 

Excursion ticket, § 603 
Facilities, § 365, n. 9 
Fares, § 578 

Foresight, § 678, p. 1260, n. 92 
Forwarding carrier, § 402 
Gross negligence, § 772 
High degree of care, § 678, p. 1256 
Initial carrier, $ ^ 

Intermediate, § 276 

Jomt rate. S 276; | 300, p. 689; { 578 
Localities, $ 360 
Mileage book, § 603 

N^ligence, passenger carriers, $ 878, p. 1256 

Oppresrive rate, f 282 

Overcharge, S§ 321, 492 

Party-rate tiricet, § 603 

Passmiger carriers, $ 529 

Passengers, § 544 

Passes, § 622 

Private carriers, § 4 

Proportional rate, § 276 

Public earners of passengers, 9 530 

Public enemy, % 77 

Rate, §§ 276, 578 

Rate of fare, § 578 

Rate tariff, § 276 

Reasonable rate, $ 282 

Rebate. § 379, p 851 

Rebilling rat^ § 383 

Short service ear, § 648, p. 1215, n. 63 

Stop-over ticket, § 603 

Team track delivery, $ 276 

Tickets, § 603 

Transportation, 5 276; $ 379, p. 851, n. 23 
Unjust rate, § 282 
Utmost care, S 678, p. 1259, n. 83 
Degree of care. 

Alighting from vehicle, passenger carriers, § 723, 
pp. 1352-1356 

Boarding vriiicle, passenger earners, § 723, pp. 
1352-1356 

Crowding of passengers, protection from injury, 
§ 720, p. 1347 

Elevators, passengers on, | 687 
Emergencies, passenger carrierg^ § 751 
Escalators, passengers on, § 687 


D^ree of care—Continued, 

Injuries to passengers. 

Governing law, | 679 
Instructiozis as to, § 769, p. 1522 
Law question as to, § 7^, p. 1494, n. 37 ^ 
Motor vehicle carriers, passengers, § 6S5 
Nonpaying passengers, § 680 
Passenger carriers, § 677 

Children passengers, § 694, p, 1291 
Conation and use of premises, § 713 
Disabled passengers, § 694, piL 1289-1294 
Means of conveyance as affecting liability, §§ 
6S3-687, pp. 1265-1272 
Persons riding m improper jdaces, § 681 
Protection from fellow passengers, § 695, p. 
1296 

Statements of degree required, | 678, pp. 
1255-1263 

Variance according to time and place, S 678i 

p. 1261 

Pleading of, actions for injuries to x>ASseDgers^ 
§ 761, p. 1432 

Private carrier, § 678, p. 1262 

Transportation of passengeri^ § 677 
Stagecoadies, passengers on, § 685 
Street railroads, § 686 

Selection of place to stop, f 733, p. 1379 
Degree of proof, 

Instractions on, actions for loss or injury to 
property, § 259, p 595 

Ownership, actions for loss or injury to goods, 
§ 256, p. 576, n. 36 

D^ees of ne^genee, limitatian of liability, passen¬ 
ger carriers, § 630 

Driay, wrongful ejection of passengers resnlting in, 
damsiges for, f 848 

Driay in acceptance, damages recoverable against 
carrier for delay in acceptiiig properly for ^ip- 
ment, § 33, p. 68 

Driay in deUvery, convermon as resulting from, § 181, 
p. 363 

Driay in transportdtion, 

Acdldent as excuse for, $ 203 
Actions for, §§ 209-220, pp. 413-439 
Admissibility of evidence as to, pleading as eonr 
trolling in actiem for injury resnlting, § 253%, 
p. 532 

AdvisiDg shipper as to probability, § 199 
Baggage or effects. 

Actions for, §§ 892-901, pp. 1722-1736 
Admissibility of evidence, § 897, p. 1730 
Ckmtributory negligence, | 873 
Damages for, § 902 

Evidence in action for, § 897, pp. 1726-1732 
Jury questions as to, § 899, pp. 1732-1735 
liability for, § S72 
Inability for loss, § 868 , n. 84 
Rmnedy, I 893 

Sufficiency of evidence as to, § 897, p. 1731 
Bona fide holder of bill of lading, rights against 
connecting earner issuing, § 128, p. 259 
Burden of proof. 

Actions against connecting carrier, § 440, p. 
955 

Excuse for, actions for loss or injury to 
goods, § 254, p. 540 
Ganna<k: Amendment. 

CoDnectmg carriers liability under, { 425 
Initial eameris liability under, § 416 
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Delay in traiisxx>rtation—Continued, 

Claims, submission to public service commission 
not exclusive remedy, § 210 
Compliance with law as excuse for, § 204 
Conditions precedent to actions to recover for, § 
213 

Conjectural damages not recoverable, § 221 
Connecting earners. 

Admissibility of evidence as to, § 441 
Liability for, % 425 
Liability of initial carrier, § 416 
Corpse, damages recoverable, § 230 
Custom and usage as excuse for, § 205 
Damages for, §§ 221-230, pp. 439-459 
Notice of daim, § 238, p. 475 
Depreciation in market value as dement of dam¬ 
ages, § 223, pp. 4^-446 

Depreciation in market value between tjme of 
arrival and time of sale as damages, § 224 
Deterioration as result of, admissibility of evi¬ 
dence as to, § 255, p. 567 

Dnty to accept goods as affected by, § 178, pp. 
356-360 

Mement of damage in general, § 222 
Evidence in action for. 

Admissibility, § 217, pp. 425-430 
Weight and sufficiency, § 218, pp. 430-433 
Excuses for, §§ 197-207, pp. 401-il3 
Exemplary damages, $ 228 
Floods causing, liability in case of, f 201 
Goods not shipped for sale, dam5)ges recoverable, 
§223, p. 446 

Honsehold goods, damages recoverable, § 225 
Incideatal expenses and damages, recovery of, § 
226 

Initial carriers, liability, § 416 
Instracti<His in action for, § 219, p. 436 

Against connecting carriers, § 443, p. 963, 
n. 56 

Interest on amount recovered as damages, § 227 
Inteimediate carriers. 

Liability for, § 4^ 

Suffidency of evidence, § 442, p. 960 
Interstate shipments, 

<k>nnecting carrier’s liability, § 425 
Initial carrier’s liability, § 416 
Judgment in action for, § 220 
Jurisdiction of actums to recover for, § 211 
Jury question as to, actions against connecting 
carriers, § 443, p. 961 
Lack of facilities as excuse for, § 200 
Law question as to, actions for loss or injuries 
to goods, § 258, p. 593 

Liability in actions for, §§ 190-230, pp. 390-460 
Limitation of liability, § 99, p. 192; § 103 

Loss or injury, construction of contract, § 
112, p. 211 

Operation and effect of contract, § 113, p. 224 
Limitations; actions for damages, § 242, p. 497 
Idve stock accompanied by shipper, burden of 
proving cause of injury, § 254, p. 556 
Loss of time, recovery for as damages, § 226 
Loss or injury as result of, jury question, § 258, 
p. 589 

Loss or injury to goods, 

Ckmtract in violation of interstate commerce 
law as disarimiuation as affecting right 
to recover, § 394 


Delay in transportation—Continued, 

Liability when resulting from act of God or 
the like, § 81, pp. 161-164 
Minimizing damages, § 270 
Suffidency of evidence, § 256, p. 580 
Measure of damages in general, § 222 
Mental anguidi as result of, limitation of liabil¬ 
ity, § 111 

Mob causing, liability in case of, § 202 
Negligence, instructions as to, § 259, p. 596, n. 48 
Negligence in respect to, § 195 
Negligence of carrier resulting in damage by, 
limitation of liability in case of, § 112, p. 215 
Negliirence of carrier resulting in loss or injury 
because of, limitation of liability, § 113, p 
218 

Nominal damages recoverable, § 221 
Passenger carriers, § 661 

Damages recoverable, § 670 
Presumption of negligence arising from, § 
666, p. 1238 

Penalties, §§ 454H160, pp. 972-976 
Actions for, § 460 
Attorney’s fees, § 460 
Conditions precedent to action, § 459 
Defenses, § 458 
Evidence in action for, § 460 
Jury questions, § 460 
Law questions, § 460 
Limitations, § 460 
Parties to action for, § 460 
Persons entitled to sue, § 457 
Pleadings in actions for, § 460 
Time allowed for transportation, § 456 
Pleading in action to recover for, § 215, pp. 416- 
420 

Press of business as excuse for, § 200 
Presumptions as to, actions against connecting 
carrier, § 440, p. 955 

Proximate cause of injury, liability as dependent 
on, § 196 

Punitive damages, § 228 
Reasonable time for, § 194, pp. 395-^9 
Remote damages not recoverable, § 221 
Ri^t of action for, § 210 
Riot causing, liability in case of, § 202 
Seasonable goods, damages recoverable, § 223, p. 
445 

Snowstorms causing, liability, § 201 
Special contract as affecting excuse for, § 207 
Spedal damages, § 229, pp. 450-459 
Speculative damages, § 221 
Statutory penalty, § 192 

Storm jiisti4ring in respect to shipment of live 
stock, negligence of carrier as affecting lia¬ 
bility, § 83 

Strikes causing, liability in case of, § 202 
Suffidency of evidence as to, actions against con- 
nectmg carriers, § 442, p. 958 
Terminal carriers. 

Liability for, § 425 

Suffidency of evidence, § 442, p. 960 
Trial of action for, § 219, pp. 433-439 
Unavoidable accident as excuse for, § 203 
Venue of action to recover for, § 211 
Waiver of right of action arising out of, § 208 
Wearing appard, damages recoverable, § 225 
Weather conditions causing, liability in case of. 
§ 201 
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Ddayed d^ivery, comiecting carrier’s liability on ac¬ 
ceptance of, § 424, p 9^, n. 7 
Delaying shipments, discrimination as result of, § 
370 

D^egation, 

Kate-matiTig power, § 277, p. 630, n 18 
Passenger earners, § 582, p. 1101 
States, § 278, p. 632 

Delivermg carrier. Terminal carrier, post 
Deliveryf 

See, also, baggage or effects, ante 

BiU of lading, S 125 

By earner, §§ 159-186, pp. 311-387 

Acceptance at place other than destination 
specified, § 166 

Action for failnre to pmrform contract, § 160, 
p. 315 

Actual delivery as essential, § 160, p. 314 
Agent of consignee, delivery to, S l'<2, p. 338 
Agmit^s authority to stipulate as to time and 
place of, § 138 

Agre^ent as to method, $ 160, p 315 
Arrival of goods as effecting, § 160, p. 312 
Assignee of bill of lading as affected by, § 
159 

Brea<di of contract by refusal of, § 160, p. 313 
Burden of proof. 

Action for breadi of contract, § 160, p. 316 
Actions to recover dtiarges, § 318, p. 763, 
n.16 

Business hours, delivery durmg, § 162 
Busmess place, delivery at; $ 171 
Carload freight, $ 161 
Charges, 

Idability for delivery without collection 
of. 2 177 

Consignur's liability as dependent on, 
§ 316, p. 749 

Payment as dependent on, § 317 
Presumption of payment from, § 318, p. 
763, n. 15 

Chutes, live stock detivered at, § 160, p 315 
COD. shipments, effect of, § 186, pp. 382-387 
Connecting carriers. 

Burden of proving d^ay, § 440, p. 955 
Initial carrier’s duty m respect to, § 410 
Consignee’s ri^t to, § 160, p 312 
Constmctive delivery, | 160, p- 313 
Conversion by carrier, §§ 180-184^ pp. 362-381 
Costoms and usages as affecting, § 159 
Damages for nond^very, § 160, p. 319 
Defense to action against earner for conver¬ 
sion, $ 183, p. 368 
Demurrage as dependent <m, § 340 
Destmatian specified, § 164 
Direction m respect to, § 160, p. 312, n. 21 
Drayman unloading car as constituting, § 161 
Duty to make, § 160, p. 312 
Effect of, § 185 
Estoppd to deny, § 160, p 313 
Evidence in action for breach of contract, § 
160, p 315 

Express companies, p^ialties for failure, § 
464 

Facilities for, duty to furnish, §§ 41-43, pp 
85-88 

Failure or refusal of carrier when called for, 
liahilily in case of, § 155 


Delivery—Continned, 

Chutes, live stock deKvered at—Continued, 

Failure or refusal of consignee to accept 
goods, liability m case of, $ 178, pp 356- 
360 

Grain m bulk, place for^ § 167 
Holder of bill of lading as entitled to, § 172, 
p. 333 

Hours, § 162 

Identical goods as reguired to.be ddLivered, $ 
161 

Initial carrier. 

Inability for temBinal carrier’s wrongful 
act m respect to, S 406, P- 895 
Termination of liability on deUveiy to 
connecting earner, § 406, p. 902 
Inspection, c^xiortunity for before accepting 
delivery, § 170 

Intermediate carriers, duty in respect to, § 
423 

Issues in action for breach of contract, § 160, 
p. 316, n. 52 
Jury question as to. 

Actions against connecting carriers, S 
443, p. 962 

Actions for loss or injury to goods, $ 
258, p 587 

lien for charges as waived by, § 330 
liocal custom r^ulating, § 159 
Losses occnriing after, limitation of liability 
in respect to, § 113, p. 217 
Manner of making, § 159 
Measure of damages for hreaidL of oontrget, 
§ 160, p 319 
Misd^very, post 

Money consigned to bank, time for, | 162 
Negligence of shipper relieving from liability 
for misdelivery, § 174^ p. 351 
Nonagency station, § 164 
Notice of readmess, demurrage as dependent 
on, § 341, pp. 801-804 
Offer as necessary, § 160, p. 312 
Partial d^veiy, effect o^ § 161 
Party to action for bieach of contract,'§ 160, 
p. 315 

Penalty for refusal, § 500 
Perishable goods, § 162 
Permission for inspection as sufficient; } 160, 
p. 315 

Personal d^veiy as necessary, § 171 
Persons to whom made, § 172, pp. 329-341 
Place o^ §$ 163-168, pp. 322-327 
Placing car on public d^very track as suffi¬ 
cient, i 160, p. 313, n. 31 
Pleading in action for breacdi of contract, § 
160, p 315 

Presumptions in action for breach of con¬ 
tract, 1160, p. 315 
Private tracks, § 165 

Proof m action for breach of contract, § 160, 
p. 316, n. 52 

Public team track, placing car on, § 166, n. 34 
Quarantine laws preventing, § 160, p 312 
Ratification of delivery to wrong person, 2 
174, p. 351 

Beasonable time for, § 194, pp 395-399 
Receipt by consignee as sufficient; { 160, pt 
314 

Refnsal of, § 160, p. 313 
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Ddfivery—Continued, 

Chutes, liTe stock d^Tcred at—Continued, 

Seizure under legal process as excuse for 
nondelivery, §§ 187-189, pp. 387-390 
Separation of goods as necessary, % 160, p. 
314 

Special agreements relating to, validity, § 
133, p. 269 

Special contract respecting. 

Place of, § 167 

Time, liability for failure to perform, § 
193 

Special damages for nondelivery, $ 160, p. 
319 

Spotting cars, § 165, n. 31 
Spur tracks, § 165 

Suitable place for receipt of goods, S 1^ 
Storage of goods on failure of consignee to 
claim them, § 169 
Sufficiency of, § 160, p. 313 
Sufficiency of evidence as to, actions against 
connecting carriers, 5 442, p. 958 
Surrender of dominion as sufficient, § 160, p. 
314 

Symbolical delivery as sufficient, 5 160, p. 313 
Temiiorary congestion as affecting place for, 
% 164 

Tender as sufficient, § 160, p. 314 
Time of, § 162; § 191, p. 391 
Tranter of bill of lading by, § 12^ p. 244 
Uncalled for goods, § 174, p. 351 
Unloadmg goods, § 170 
Usual place at destination, § 167 
Variance in action for breach of contract, $ 
160, p- 316, n. 52 

Venue of action for breach of contract, § 160, 
p. 315 
To carrier. 

Admissibility of evidence as to, actions for 
loss or injury to goods, $ 255, p. 561 
Agent’s authority to. 

Arrange for, § 138 
Receive goods, S 146 

Bill of lading as evidence of, § 123, p. 235 
Burden of proof as to. 

Actions against connecting carriers, § 
440, p. 947 

Action for delay in transportation, § 216, 
p 421 

Actions for loss or injury to goods, § 254, 
pp. 536, 537 

Charges, persons detivering as liable for, $ 
316, p- 745 

U^^ee of proof, actions for loss or mjuries 
to goods, § 256, p. 577, n. 39 
Jury question as to, actions for loss or in¬ 
juries to goods, § 258, p. 5S6 
Jjslw question as to, actions for loss or in¬ 
juries to property, $ 258, p. 592 
loahility attadtung on comidetion oJ^ § 145, 
pp. 285-289 

Idahihty for loss or injury as dependent on, 
§ 142 

Notice of^ § 144 

Pleading of, actions for loss or injury to 
goods, § 251, p. 520 

Presumption as to receipt of goods, actions 
for loss or injury, § 254, p. 537 
Becmpt as essential to, § 121 


Dddvery—Continued, 

To carrier—Continued, 

Stipulations in bill of lading or receipt liinit- 
ing liability after, effect of, § 91, p. 175 
Sufficiency of evidence as to, actions for loss 
or injury to goods, § 256, p. 576 
. Time and place of, § 143 

Waiver of misdelivery, § 174, p. 351 
Warehousing goods. 

Failure or refusal of consignee to accept, 
§ 179 

Unclaimed goods, § 169 
Weather conditions affecting time for, $ 162 
Wrongful refusal as conversion, § 181, p. 363 
Wr<mg person, liabUity of carrier for, §§ 173 ^ 
175, pp. 342-355 

Wrong place;, liability for, § 176 
Delivery districts, express company’s power to estab¬ 
lish, § 171 
D^naud, 

Conversion, condition precedent to action for, § 
1S3, p. 367 

IjOss or injury to goods, condition precedent to 
action for, § 247 

Misdelivery, condition precedent to carrier’s ac¬ 
tion to recover agamst receiver of goods, § 
173, p. 344 

Overcharge, condition precedent to action to re¬ 
cover, § 323, p. 775 

Pleading of, actions for nondelivery of goods, § 
160, p. 317 

Bed^ption of unused ticket, sufficienqy of, § 614 
Demurrage, §§ 33^347, pp. 793-816 
Amount of charges, § 335, p. 796 
Assumption of liability for, § 344, p. 809 
Buiden of proof in action for recovery of charges, 
§ 347, p. 814 

Business depression resulting in detention, § 337 
Car service associations, enforcement of charges 
through, § 335, p. 797 

Conditions precedent to rates, §§ 336-342, Hp. 797- 
805 

Connecting carrier’s charge for, consignee’s lia¬ 
bility, § 321, n. 73 

Connecting carrier d^aying shipment for pay¬ 
ment of, estoppel of shipper by hiU of lad¬ 
ing, § 127, p. 243 

Construction of rules and contracts, § 343 
Constructive placement of cars, sufficiency, § 340 
Defined, § 334 

Delivery of cars as condition precedent to right 
of, § 340 

Discrimination in respect to charges for, § 376, 
p. 841, n. 26 

Enforcement of charges, § 347, pp. 812-816 
Evidence in action for recovery of charges, § 
347, p. 814 

Excess payments for, jurisdiction to order re¬ 
fund, § 309, p. 719, iL 46 
Excuses for Nonpayment, § 345 
Filing tariff schedules, § 339 
Free period, effect of tanff shortening, § 335, p 
797 

lAen for, § 346 

lioadiog and unloading, failure to unload in re¬ 
quired time as condition precedent to right 
to. § 342 

Nonpayment, excuses for, § 345 
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Demurrage—Continued, 

Notice of readiness to d^ver as condition prece¬ 
dent to ngM to, § 341, SQl-SQl 
Notice of rules, recovery as depmident on, $ 338 
Object of demurrage charges, § 334 
Overdbiarge, recovery of, § 347, p. S16 
Payment of; failure as defense to action for loss 
or injury to goods, § 245 
Period of <3iarges for, § 335, p 796 
Persons liable for, § 344^ pp. S07-S10 
Pleading in action for recovery of charges, § 347, 
p 813 

Presumptions in actions for recovery of charges, 
§ 347, p 814 

Primary liability for, § 344^ pi 808 
Private cars, § 335, ii. 794 
Private tracks, d^very to as sufficient, § 340 
Bates in rates and tariffs as affecting, § 335, p. 
796 

Reciprocal demurrage, § 334 

Bight to charge in general, % 335, pp 794r-797 

Buies and regnlations. 

Construction of, § 343 
Notice of, § 338 
Posting of, § 339 

Beasonableness as condition precedent to, § 
337 

Special damages, recovery as for loss or injnry 
to goods, § 267, n. 11 
Switching carrier, § 335, p. 794, bl 78 
XJnfavorahle weather causing detention, § 337 
Waiver or release of charges for, § 3S4 
Demurrer, 

Charges, limitatioiis raised in action to re¬ 
cover, § 318, p. 7^ 

Connecting carriers, actions against, § 439, p 945 
Injunction proceeding \fy carrier to prevent en¬ 
forcement of rates. § 306, ik 714 
Demurrer to evidence, loss or injury to goods, ac¬ 
tions for, S 25S, p. 585 
Denmty of traffic, 

Joint rates, division as dependent on, § 300, pu 
694 

Bate making, consideralion for purposes of, § 297, 
p- 677 

Dentists, baggage as indlnding instruments, § 860 
Departure, limitation of liability, waiver of benefit 
by. § 116 

Departure of trains, information in respect to, duty 
of giving, § 640 
D^sit, fare, § 591 

Depot manager, notice of claim given to, snfficiency, 
§ 239, p. 484 
Dejpots, 

See, also, Stations, post 
Injuries to passenger. 

Contributory n^iigence, § 784^ p. 1555 
Presumption as to Tiegligence, § 764, p. 1464 
lasting of, passenger carrier’s duty as to, § 718, 
p. 1342 

Waiting rooms, post 
Depreciation, 

Delay in transportation, 

Mement of damjiges, $ 223, pp 442-446 
Recovery as damsiges in action for breach of 
contract, § 134, p. 273, n. 31 
Pares, cost of considered in determining reason- 
ahlmiess, § 580, p. 1092 


Depreciation—Gontinned, 

live stock, adTni«:sihi]ity of evidence as to in ac¬ 
tion for injury, § 255, p 572 
loss or injury due to, liability, § 79, p. 155 
loss or injury to goods, damages recoverable for, 
§ 264, pp. 608-616 

Bate making, consideration of when using re¬ 
production cost as rate base, § 286, p. 658 
Depreciation reserve, rate making, consideration for 
purposes of, § 236, p 661 

D^ression, station platform, passenger carrier’s duty 
to keep free of, § 717, p. 1338 
Derailment, injuries to passengers, 

Burdmi of proof as to, § 764, p 1459 

Jury question as to n^ligence^ § 768, pL 1511 

Liability, § 743 

Pleading facts in respect to, § 761, p. 1431 
Presumption of negligence, § 764, p 1458 
Sufficiency of evidence as to negUgence, § 766, 
p. 1487 

Derivative powers, rates and rate msildng, state 
boards or commissions, § 278, p. ^5 
Description of goods, 

BiU of lading, § 123, p 237 

Liability of earner to bona fide holder for 
misdesenption, § 128, p. 25S 
Pleading of, actions for loss or injury to goods, 
§ 251, p 520 

Designated consignee^ ddivery to, duty of carrier, $ 
172, Pl 330 
Destination, 

Change in point of, charges as affected by, § 
314 P. 72& u 16 

Condition of live stock when reaching, admis¬ 
sibility of evidence as to in action for loss 
or injnry, § 255, p. 562 

Duty of stopping at, passenger carriers, § 654, ps. 
1225 

Ejection of passenger darned past, § 810, p 1613 
Injnry to property without market value at, dam¬ 
ages recoverable, § 264, p. 614 
Market value at, damages for loss or injury in 
transit determined by, § 264, p. 609 
Market value of property at place other than, 
admissibiUty of evidence as to m action for 
loss or injury, § 255. p 573 
Notice of clsnxn for d.image given at, § 239, p- 486 
Passenger and earner relationship continuing tot, 
i 563 

BemfliniTig on hoard after reaching, passenger 
and carrier relationship as terminated by, § 
564 

Destruction of records, indictment for, § 522, p. 1022 
Detached coupon, election of passenger on presmita- 
tion of with refusal to pay fare, § 810, p 1612 
Detachment, coupon tickets, effect of, § 612 
Detention, passenger ejected for nonpayment of fare, 
f 827 

Detention of cars, liability for, § 48 
Deterioration, 

Admi«5ihility of evidence as to, actions for delay 
in transportation, § 217, p. 429 
C. O- D- i^pments, damages recoverable because 
of delay resulting m, § 186, p. 386 
Delay in transportation causing. 

Admissibility of evidence as to, § 255, p, 567 
Damage recoverable, i 223, p. 444 
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DeterioTation—ContinTied, 

Delay in acceptance resulting in, damages recov¬ 
erable, § 33, pi. 6S 

Jury question as to state of, conversion action, 
% 1S3, p, 375, n. 8 
liability for, § 79, p. 154 

Bate making, consideiation for purposes of, § 
2S9 

Determination, reciprocal swit<diing services, § 367, 
n. 57 

Development cost, rate mating, consideration for pur¬ 
poses of, § 2S6, p. 660 

Development of country, rate mating, consideration 
for purposes of, § 287 
Deviation, 

See, also, diversion, post 

Bus driver, liability for injuries to passenger 
during, § 689, p, 1274 

Cknmecting carriers, liability in case of, § 422 
T-imitation of liability, waiver or loss of benefit 
by, S 116 

lioss or injury as result of, ' 

Burden of proving emergency jnsti^Tlng, § 
254 P- 569 

Initial carrier’s limitation of liability as af¬ 
fecting, § 407, p. 909 
Jniy question as to, § 258, p. 590 
Inability for, $ 82 
Sufficiency of evidence, § 256, pi 581 
Bouting directions, effect of, § 45 
Devolntion, mileage book, § 603 
Differentials, rates, maintenance of, § 292 
Dil^ence, removal of judge, liability of carrier as 
affected by, S ISSt P* 303 

Dining room, rental value o4 consideration for rate 
making purposes, § 288 
Dipping, 

Live stock injured by, 

Admissibility of evidence as to, § 255, p. 571 
Jury question, § 258^ pi 588^ n. 88 
Limitation of liability, § 101 
lave stock earners, duty in reject to, § 65 
Bates for, state commission’s power to regnlate, § 
278, p 637 

Dipping vat, delivery of cattle at, duly of carrier 
in rei^ect to, S 167 

Direct route, passenger carriers, tran^ortation over, 

§ 6^ 

Direction of verdict, 

Brea<di of contract or duty to traiusport, actions 
against passenger carriers, § 667, ps. 1242 
Ghaiges, action to recover, § 318, p. 765 
Connecting carriers, actions against, § 443, p. 
964 

Conversion, action for, § 183, p. 375 
Failure to fnrnisb cars, actions for damages for, 
§ 38, p. 81 

Injuries to passengers, actions for, § 768, p. 1495 
Loss or injuries to baggage, action for, § 899, p. 
1733 

Loss or injury to goods, actions for, $ 258, p. 585 
Sleei^g car companies, actions against, § 919, 
p. 1757 

Wrongful ejection ot passengers, action for, § 842 
Directions, 

Alighting from moving train pursuant to, contrib¬ 
utory negligence, § 793, p. 1573 
Duty oC following in shipping, f 44 


Directions—Continned. 

Icing of cars transporting peri^able goods, duty 
of earner to follow, § 61 
Loss or injuiy to goods as result of followmg 
shipper’s directions, liability in case of, § 73, 
p. 145 

Shipping directions, post 

Director general of railroads, limitation of liability 
as to baggage, regulations in respect to, § 875, p 
1700 

Dirty cars, assumption of ri^ of injury from b^ 
shipper of live stock, § 58, n. 19 

Disability, 

Contributory n^ligence of passengers under. 
Jury question as to, § 803, p. 1602 
Instructions on, § 804, p 1604 
Eljeetion of passengers under, § 822 
Injuries to passengers under. 

Contributory negligence, § 776 
Jury question as to negligence, § 768, p. 1498 
Passengers under, special care and attention to, § 
694 PP. 1289-1294 

Discharge of pajssengers, duty of carrier, § 654 P- 
1224 

Dischai^ed employee, injury during transportation 
home^ degree of care required, § 680, n. 25 

Disclosure of value, limitation of liability as depend¬ 
ent on, § 102, p. 2(^ 

Discomfort, wiongful ejection of passengers, damages 
as recoverable for, § 847 

Discovered peril, pleading raising issue of, § 799, n. 5 

Discretion, 

Damages, itieeping car companies, § 920 
Ejection of passengers and intruders, place or 
time of, 5 821 
Interest, 

Allowance of on damages for loss or injury 
to goods, § 265 

Allowance of on share of joint rate recovered, 
§ 300, p. 696, n. 99 

New trial, action for refusal to receive and trans¬ 
port prt^rly, § 33, p 69 
Penalties, amount of, § 451 

Preliminary injunction, proceeding by carrier for 
r^ef against rates, § 306, pi Til 
Bates, reasonableness of, § 297, p. 675 
Bates and rate making, state commissions, § 278, 
p. 636 

Discrimination, §§ 348-397, pp. 816-880 

Action to recover damages for, § 3SS, pp, 857- 
866 

Admissibility of evidence in action to recover 
damages for, § 388, p. 863 
Agent’s authority to stipulate as to, § 140 
Aiders and abettors, criminal liability, § 517 
Amount of freight shipped as affecting question 
of, § 377, p 815 

Amount of recovery, action to recover damages, § 
3SS, p. 864 

Apportionment of cars to prevent, § 366 
Attorney’s fees, recovery of, § 3SS, p. 866 
Barter, exchange of services by way of, § 374 
Bonus, agreemmit to ^ve as illegal rebate, § 379, 
p. 850, n. 18 

Borrowing from railroad as illegal rebate, § 379, 
p. 850 

Burden of proof, injunction against enforcement 
of rates, § 391 
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I>iscriTniTiation—Continued, 

Garners amenable to law against, § 354 
Cartage, free service in respect to, § 380 
Character of packag^e or contamer as affecting 
question of, § 377, p. 845 
Cbaiges, §§ 375-385, pp. 838-^7 
Checking baggage, § SG3 

Circumstances jnslij^mg with respect to rates, 
§ 377, pp. 843-846 
Coal cars, fumishing of, § 366 
Cmnbination rates resulting in, $ 376, p. 841, n. 23 
Common law provisions, § 340 
Commutation tickets as resulting in, § 581, p. 
1097, n. 97 

Compensation other than allowed hj: law result- 
mg in, § 374 

Competition as justifyu^, § 363 

liong and short haul rates, § 378, p. 847 
Compromise and settlement of claim resulting in, 
§374; § 383, IL 48 
Connecting carriers, §| 354, 357 
Prepayment of diaiges, { 373 
Shipments to point on line ot, § 369 
Swit(dung services, § 367 
Consent judgment resulting in, § 364, p. 826 
Constitutional provisions, § 350, § 376, p. 841 
Contracts m violation o£ interstate oommerce law, 
liffect on shipper’s right to recover for loss 
or injury, § 394 

Injunction against of less than scheduled 
rate^ § 395 

Contracts in violation of state l^pslation relating 
thereto, §§ 396, 397 

Effect on right to recover scheduled rates, § 
397 

Contracts in violation of statute against, §§ 392- 
397, PP- 869-880 

Effect on carrier’s right to recover s^edule 
rate, § 393, pp. 873-876 
Contract of ^^pment, § 364, pp. 825-828 
Validity, § 130 

Contractual Imutation of liability, waiver ai^ S 
385 

Credit, giving of, § 372 
CriTninal liability, { 517 

Damaged good^ transportation of, § 376, p. 842, 
XL 31 

Damages recoverable, $ 388, pp. 858-866 
Delaying shipments as,*§ 370 
Demurrage cbaiges, § 376, p. 841, n. 26 
Dev^opment of new mdustries, § 377, p. 846 
Devises for chargmg prohibitory rates, § 384 
Discounts resnlting in, § 379, p. 851 
Distribution of cars resulting in, { 366 
Diversion resnlting in, § 370 
Docks, use o£| § 368 
Double damages for, $ 388, p. 864 
Equality of charges, duty to maintain, § 37^ pp. 
^8-843 

Estoppel on part of shipper to questiao, § 377, p. 
844, n. 44 

Evidence in action to recover for, § 

388, p. 862 

Excess over rate chaiged fhvored shipper, recov¬ 
ery of, § 387 

Exemidaiy damages as recoverable, § 388^ pu 862 
Expediting [^pm^octs resolth^^ in, § 370 
Express companies, J 359 


Discrim f na tion—Continued, 

Faolities, fumicihinor § 365 
Fares, 

Criminal liability, § 587, p. 1146 
legislative regulation resulting in, § 582, p- 
1104 

Street railroads, § 583, p. 1118 
Ferry service, § 376, p. 842 
Franks, giving of, § 380 
Free storage resulting in, § 380 
Freight rates, §§ 375-385, pp 838-857 
Greasing charges resulting in, § 376^ p. 841, n. 26 
Group rates resulting m, § 360, n. 60 
Heating cars, § 365, n. 10 
Indictment for, g 522, p. 1020 
Injunction against, |g 389-391, pp. 866-869 
Interest on damages awarded, § 388^ p. 866 
Interstate shipments. 

Furnishing cars for, g 366 
Private contract^ § 392, p. 870 
Joint through tariffs resulting in, § 378^ p. 848 
Jury questions, action to recover damages for, g 
388, p 863 

Ijiue haul movements, § 367, n. 53 
Loading and unloading, § 3^ 

Locality, g 660 

Long and short haul, charging more for short 
than for long hani, § 378, pp. 846-S49 
Measure of damages for, § 388, p. 864 
Milling in transit resulting in, § 381 
Mnnidpal corporations, property of, | 365 
Nature of discrimination prohibited, §§ 351, 352 
Nominal damages as recoverable^ g 3SS, p. S66 
Offer o^ Ulegality, g 353 
Particular commodities, § 361 
Particular Muds of, §g 364-885, pp, 825-857 
Passenger carriers. 

Credit for transportation as, g 581, p 1098 
Local or throngh rates, g 581, p. 1098 
Party rate tickets as, g 581, p 1097 
Kate established, g 5^ p 1097 
Ketum tnp ticket as, g 581, p 1098 
Passes, statutory provisions for prevention 
g 623, p. 1179 

Penalties for, g§ 510-512, pp. 1008-1012 
Against other carriers, g 512 
Against shippers, § 511, pp. 1008-1012 
Evidence, § 511, p. 1012 
Pleading, § 511, p. 1011 

Persons to whom statutes relating are applica¬ 
ble, gg 355-359 
Piers, nse of, § 368 

Pleadings in action to recover damages for, g 
388, p. 861 

Prepayment of charges, g 372 
Presumptions, actions to recover damages for, g 
388, Pl 862 

Private cars, tiani^rtation of, g 384, n. 50 
Quantity sbipj>ed as affecting question of, g 377, 
PL 845 

Kates, state commission’s power to eliminate, § 
278i p. 635, n. 67 

Rebates resulting in, g 379, pp. 849-853 
Kebilling rate, g 383 

Kecaptmrmg traffic by means Oi^ § 377, p. ^5 
Kefond of rates not resulting in, g 381, n. 44 
Kemedies aris?mg out of, gg 386-391, pp. 857-869 
Remote damages as recoverable, g 388, p 866 
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Discrimination—Gontinoed, 

Knles and reg^ulations, admissibility in action to 
recover damaces, § 388, p. 863 
Schedule rates, effect on carrier’s right to re¬ 
cover, § 393, pp S73-8T6 
Scope of duty, services outside, § 362 
Shipi>ers, § 356 
Sleeping cars, S 907 

Solicitation or acceptance of as offense, § 524, p. 
1024 

Indictment, § 524, p. 1030 
Special commibsion, reparation awarded by, § 3SS, 

p. 860 

Speculative damages as recoverable, § 388, p. ^6 
Spotting service as illegal rebate, § 3T9-, p. 852, 
n. 24, 26 

Statutory provision, § 350; § 376, p. 81L 
Stockyards, use of, § 368 
Stop-over privileges, § 371 

Stoppage in transit to test market resulting in, 
§ 382 

Storage charges, § 376, p. 839, n. 14 
Sufficiency of evidence in action to recover dam¬ 
ages, S 388, p SC3 

Switching chaiges, § 376, p. S39, n- 14 

Svpitching services, §§ 354, 367 

Telegiaph companies, § 358 

Terminal facilities, furnishing of, §§ 367, 308 

Through rate for less than local rate, § 378^ p. 847 

Tickets, sale without, § 597 

Trainload lots, shipment in, § 377, p. 8^ 

Triple damages for, § 3SS, p. 864 
Waiver of regulations by way of, passenger car¬ 
riers, § 574 
Warehousemen, § 355 
Wharves, use of, § 363 
Disease, 

See, also. Contagious diseases, ante 
live stock, burden of proving loss was result of, 
§ 254, pi. 555 

Iioss or injury to live stock as result of, liability, 
§ 79, p- 158 

Diseased passengers, boarding or alighting from ve¬ 
hicle, time allowed for, § 729 
Disembarking. Alightmg from vdbldes, ante 
Disgrace, 

Damages for, passenger carrier’s refusal to trans¬ 
port passenger, § 540 

Wrongful ejection of passengers, damages as re¬ 
coverable for, § 847 
Dishonest tidkets, biting up of, § 608 
Disinfection, injury to animals caused by, limitation 
of liability, § 101 
Dismissal and nonsuit. 

Breach of contract of shipment, actions for, § 
134, p. 273 

Breach of contract or duty to transport, actions 
against passenger carriers, § 667, p. 1212 
Injuries to passengers, actions for, $ 768, p. 1495 
liOSs or injuries to baggage, action for, § 899, p. 
1733 

Doss or injury to goods, actions for, § 258, p. 585 
Wrongful ejection of passengers, actions for, § 
842 

Disorder, passengers protected from, duty of carrier, 
§ 744, p 1398 


Disorderly conduct. 

Assault on passmiger as jnstilhed by, § 691, p. 1284 
Ejection of passenger for, § 80S, n. 86 
Disorderly passenger, 

Injuiies to others in usqpelling, jury question as 
to negligence, $ 168^ p. 1^)9, n. 68 
Protection of other passengers from, § 696, p 19.^ 
Dispatch companies, status as common carriers, | 7 
Dii^sal, animals killed in transit, expense of as dam¬ 
ages, § 266 

Dispioportion between actual and fixed value, limi¬ 
tation of liability as affected by, f 102 , p. 199 
Distance, 

Consignee from place of delivery, time for re¬ 
moval of goods as affected by, § 153, p. 306 
Bates, reasonableness as affected by, § 291 
Distinctions, 

Common and private carriers, § 3, p. 29 
Passenger earners and carriers of goods, § 529 
Transportation and switching service, | 276 
Distributive points, provision for distribution of 
freight from without being guilty of delay, § 191, 
392, n. 70 

Distributor, status as common carrier, § 12, n. 76 
Diversion, 

See, also, deviation, ante 
Connecting carriers. 

Initial carrier’s duty to give notice § 413 
Liability for, § 422 

Conversion as result of failure to ex:ecute order 
of, § 181, PL 366 

Defense ot^ actions for loss or injuries to goods, 
§ 245 

Delay m transportation caused by, liability in 
case of, I 198 

Drfivery as effected by compliance with instruc¬ 
tions as to, § 164 

D^very prior to order for as affecting right to, 
§ 185, n. 65 

Discrimination as result of, § 370 
Duty of carrier in respect to, § 46 
Eailnre of in accordance with instmetionSk lia¬ 
bility for loss resulting, § 176 
Initial cairier, 

Continnance in capacity regardless of, § 402 
Liability for, § 406, p. 899 
Interstate i^pmmits, initial carrier’s liability for 
delay, § 416, n. 31 

Lien for charges as affected by, § 325 
Loss or injury to goods as result of. 

Damages recoverable, § 264, p. 612, n. 38 
Sufficiency of evidence as to, § 256, p. 581 
Modification of contract of shipment by provid¬ 
ing for, § 131 

Ovmer’s right of during transit of goods, § 147 
Pleading of, actions against connectmg carriers, 
§ 439, p. 943 

Subsequent financial irresponsibility of buyer as 
relieving carrier from liability, § 174;, p. 350 
Tariffs in respect to, strict constructioii, { 303, 
p 706, n- 9 

Dividends, rate making, consideration for purposes of 
when used for capital outlay, § 286, p. 659 
DivisihlLity, contracts in violation of statute against 
discrinunalion, § 392, p. 869 
Division of rates, § 300, pp. 688-696 
Docks, disci imination with respect to use of, S 368 
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Dog bites, injuries to passengers, liability for, § 744, 

p 

Dogs, 

Ejccticm of passenger for failure to comply with 
regulation prohibiting in passenger coadi, § 
819, n 68 

Injury to stock confined m pens from, duty to 
piotect against, § 43 

Boles and regulations as to transportation of, § 
874 

Domestic goods, delay in tran^rtation, damages re¬ 
coverable, § 225 

Dominant company, liability for n^ligence of sub¬ 
sidiary, § 42S, n. 73 

Domimon over «hii«nent, exercising act of rendering 
consignee liable for freight charges, § 316, p. 754 
Door chedk, injuries to passenger as result of failure 
to provide, liability for, § 741, n. 85 
Door stop, proximate cause of mjuiy because of neg¬ 
ligent mamteuance of, § 756, p. 1420, n. 32 
Doors, 

Closing of, contributory negligence m attempt to 
board after, § 787 

Injuries from when alighting, contributory n^- 
ligence, § 789 
Injuries to passenger. 

Contributory negligence, jury question as to, 
§ 803, p 1597 

Presumption as to n^ligence, § 764, p. 1450, 
n. 85 

Management and operation of for protection of 
passengeis, § 744, p 1399 
Standing near, contributory negligence, § 795 
Double damages. 

Delay m transportation, {heading in action to re¬ 
cover, § 251, p. 519, n 37 
Discrlminatioii, recovery of, § 388, p. 864 
Instructions anthoiizmg, loss or injury to goods, 
§ 259, p 604 

Loss or injuries to baggage, § 903 
Double-deck cars, x^cnalty for failure to famish, § 466 
Draft, transfer of bUl of lading with draft attached, 
title taken by transferee, § 128, p. 246 
Drawing-room car, passenger unable to obtam seat 
in ordmaiy car, § 908 
Drayman, 

Acceptance of bill of lading by, effect of as re¬ 
spects limitation of liability piovided for, § 
92 

Common carrier, status as, § 8 
Delivery made to, sofiOLciency, § 172, p 338, n- 52 
Dressed lumber, rates, classification for purposes of, 
§ 314, p. 729, n. 18 

Drinking water, passenger carriers, duty of providing, 
§ 645, p 1208 
Drover’s pass. 

Defined, § 622 

Injuiy to person nding on, liability for, § 699 
Limitation of liability, persons traveliiig on, § 
635 

Passenger and canier r^ationship of person rid¬ 
ing on, § 551 

Drummer’s samples, d^ay in transportation, special 
dnmnges as recoverable, § 229, p 457 
Drunken driver, contributory negligence of passenger 
riding with, § 774, n. 22 

Drunken i)assengers. Intoxicated passengers, post 
Drying, loss or injury due to, liabihty, § 79, p. 155 
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Due care, injuries to passengers. 

Burden of proof as to, § 764, p. 1444, n. 42 
Requirements, § 678, p. 1256 
Due process, rates amounting to taking of property 
without, § 282 

Dnunage on automobile shipments, classification for 
rate purposes, § 314, p 726, n. 11 
Duplicate bills of lading, issuance of, § 129 
Duration, rates, § 275, p. 626 

Duration of care, boarding or alighting passengers, 
§ 723, p 1353 

Street railroads, § 733, p. 1375 
Duress, limitation of liability, effect of contract in¬ 
duced by, § 113, p- 219, n. 96 
Duties, 

Baggage or effects, receipt and transportation of, 
§§ 862-861, pp. 1683^1687 
Delay in tran^rtation as excused by shipper's 
failure to pay, § 204, n 72 
Final delivery of goods, § 160, p. 312 
Furmshing cars, § 35 

Suitable cars, §§ 49-68, pp 95-104 
Initial carriers, §§ 401-417, pp, 882-916 
Pleading of, acaons for injuries to passengers, 
§ 761, p 1426 

Receipt and transportation of property, §§ 27-34, 
pp. 61-69 

Transportation of property, §§ 40-48^ Hp. 83-94 
DweUmg house, ejection of passenger near, statutory 
provisions requiring, § 821 

Each hoise, male, etc, limitation of liability, con¬ 
struction of contract contaimpg words, { 112, p 
213 

Earnings, 

Fares, conmderation of earnings from other lines 
m determining reasonableness, § 580, p. 1093 
Bates, reasonableness as affected by, § 288 
Easements, rate making, value of considered for pur¬ 
pose of, § 286, p. 659 
Economic conditions. 

Bate making, consideration for purposes of, § 297, 

p. 681 

Reasonableness of rates as dependent on, § 291, ru 
13 

Effervesceice, loss or injury due to, liabihty, § 79, p. 
155 

EflOicieacy, joint rates, division as dependent on, | 
300, p. 693 

Ejection of passengers and intruders^ §§ 806-S54, pp. 
1608-1674 

Arrest, right of, % 827 

Assault as justified in case of, § 691, p. 1283 
Back fare, failure to pay, § SIO, p. 1615 
Brakeman, presumption as to authority, § 838 
Cariying beyond destination, § 810, p. 1613 
Cash'faie, offer to pay, § 810, p. 1614 
Conditions of ticket, failure to comply with, § 
814 

Conductor’s mistake as to right to transpoita- 
tion, § 818 

Damages. Wrongful ejection of passengers, post 

Defective ticket, § 813 

Definition of, § 820 

Detention of passengei, § 827 

Disabled passengeis, care reqmred, § 822 

Expiration of time limit of ticket, § 815 

Extra fare, refusal to pay, § 811 
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Ejection of passengers and intruders—Ck>ntintied, 
Fare, 

Failure or refusal to pay, § 810, pp. 1610-1617 
Return of, § 825 
Force, use of, $ P- 1636 
Freight trains, failure to procure ticket or per¬ 
mit, § 810, Ik 1616 
Goverjung law, § 828, p. 1644 
Grounds for, § 806 

Injuries as result of resistance, damages as re¬ 
coverable for, § 824, p. 1638 
Injuries inflicted, § 809 
Insane persons, § 808 
Intoxicated passenger, § 808 

Contributory negligence as defense to action 
for, § 832 

Safety requirements, $ 

Invalid ti<^et, § 813 

Jostling or collision in connection with, liability 
for injuries resnltmg, § 695, p. 1299 
Justification for failure to procure ticket, § 810, 

p. 1616 

liost or misplaced ticket, § 810, p. 1612 
Manner of, § 822 

Jury question in respect to, § 842 
Mistake in respect to ticket, agent, § 816 
Movmg trams, manner of. § 823 
Mutilated tid^et, § 816^ n. 15 
Objectionable persons, § 808 
Opportunity to produce ticket or pay fare, § 810, 
p 1613 

Payment of fare. 

Avoidance of ejection, § 812 
Failnre or refusal, $ 810, pp, 1610-1617 
Place of, § 821 

Jury question in respect to, § 842 
Police assistance, § 824, p. 1637 
Production of ticket, failure or refusal, § 810, pp. 

1610-1617 
Readuiission, | 826 

Rp-entiy after as establisihlng passenger and car¬ 
rier relationship, § 563 
Representations of agent, reliance on, f 816 
Resistance, § 824, p. 1637 
Return of fare or ticket, { 825 
Right of ejection in gmieral, § 806 
Rules and regulations, ^lure to comply with, { 
819 

Sleeping cars, § 913 

Pleading in actions for, § 919, p. 1755 
Statutory regulation, § 807 

Subsequent injury to by mnployees, liability of 
carrier, § 828, p. 1645 
Tender of fare, § 810, p- 1614 
To avoid ejection, § 812 
Ticket; 

Failure to produce, § 810, pp. 1610-1617 
Return of, $ 825 
Time of, § 821 

Jury question in respect to, § 842 
Time to produce ticket or pay far^ § 810, pw 1613 
Trespassers, J 809 

Care required for safety, § 822 
Force used, § 824^ p. 1637 ^ 

Void tidcet, § 813 

Wrong train, passenger taking, § 817 


Fjusdem generis^ limitation of liability, application 
of rule in construction of contract for, § 112, p. 
211 

Election of remedies, overcharges, § 323, p. 774 
Electric cars, degree of care as to passengers on, § 
686 

Electrical machiaery, rates, classification for purpose 
of establishing, § 314, p 727, n. 11 
Electiical storm, loss or mjury to goods as result of, 
liability as withm exemption as act of God, § 
76, p. 142 

Elements of damages, loss or injury to goods, § 263 
Elevated railways, degiee of care as to passengers 
on, § 686 
Elevator charges. 

Power to fix, § 277, p 628, n 99 
State’s power to r^nlate, § 278, p. 631, n. 32 
Elevator ^aft, passenger and carrier relationship 
of person entering, § 552, p. 1057, n. 73 
Elevators, 

Alighting from, contributory negligence, % 788, p. 
1564, u. 78 

Appliances, safely requirements, § 742 
IBanana peels in causing injuries to passengers, 
liability for, § 744, p. 1402 
Boarding of, contributory negligence, § 785 
Boarding or alighting from, care to avoid injury, 
§ 734 ' 

Boarding while in motion, contributory neg^- 
gence, § 787 

Ctontributory negligence, 

Instructions on, § 804, p, 1605 
Jury question as to, § 803, p. 1602 
Sufficiency of evid^ce, § 802, p. 1590 
D^ee of care as to passengers on, § 687 
Employees riding on, status as passengers, $ ^ 
Injuries to passengers. 

Admissibility of evidence as to negligence^ 
§ 765. p. 1470 

Barden of proof as to negligence, S 764, p. 
1464 

Contractor’s liability, § 703 
Jury question as to n^ligence, § 768, p. 1517 
Ownership of building as affecting liability 
for, § 701, p 1314 
Presumptions, § 764^ p. 1464 
Sufficiency of evidmice as to n^ligence, { 766, 
p. 1487, n 24 
Inspection, duty of, § 742 

Jurisdiction of public service commission over 
elevator between street lev^, § 19, p. 49, n. 
54 

T/iniitation of liability in respect to passengers 
on, § 633, p. 1191 

Lookout, jury question as to negligence in failure 
to keep, § 768, p. 1518, n. 68 
Mmor operators, sufficiency of evidence on ques¬ 
tion of negligence in employing, § 766, p. 
1480, n- 1 

Negligence of employees resulting in injury, lia- 
bmty for, § 689, p. 1277 

Oxieration and Tnauagement, care in as to pas* 
sengers, 5 743. 

Overcrowding, liability for injuries to passen¬ 
ger as result of, § 745, n. 37 
Passenger and carrier r^ationsbip, continuance 
of, § 563 

Pas^^nger carriers, status as, § 533 
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Xaerators—Continued, 

Preparation to leave before stepping, contributory 
negligence, § 789 

Proximate cause of injury to passenger, jury 
question as to, § 768, p 1518, n. 68 
Safety devices, jury question as to negligence 
m respect to, § 768, p. 1518, n. 67 
Sudden starting of, liability for injury resnlting, 
§ 734 

Trespassers on, care required as to, § 709, n. 9 
Elkins Act, 

Indictment under for failure to observe pub¬ 
lished tariffs, § 522, p. 1020 
Offenses under, $ 524^ pp 1024r-1030 
Embargo, 

Cmomon carriers’ ri^t to lay, { 28, p. 62 
D^ay in transportation by reason of, liability, 
§ 200, n. 29 

Initial carrier, § 416, n. 31 
Bemnrrag^ right of as affected by failnre to 
notijfy shipper of, § 345 

Discriimnation as result of complying with con¬ 
signee’s request for, § 366 
Discriminatory transportation under, § 349, n. 
92 

Routing diiections disregarded because oi^ § 45 
Embarrassment, 

Passenger carrier’s liability fur, § 689, p. 1274 
Sleeping car passenger, Oamages recoverable for, 
§920, n. 44 

Embezzlem^^ offense of, § 521 
Emergmicy, 

Abghting from vehicle in, contributory negli¬ 
gence in respect to, § 792 

Conttibatory n^ligmice in respect to acts in, § 
777 

Instrnctions on, § 804, p. 1604 
Jury question as to, § 803, p. 1602 
Deviation because of. 

Burden of proving; § 254, p. 559 
liabibty for loss or injuiy to goods as af¬ 
fected by, § 82 

Federal Emergency Railroad Act, post 
luGrease of rates in case od^ passenger carriers, 
I 582, p. 1108 

Injuries to passmiger, liability for, § 751 
Passenger injured m attempt to alight during, 
liability under doctrine of re^ndeat su- 
peiior, § 689, p. 1274, n. 14 
Routing over other road, liability for injuries to 
passengers as affect^ by, § 706 
Stor£^ of goods because of, charges for, § 314^ 
p 739 

Emergency export rate, $ 314^ p. 728, n. 14 
Emergency Fleet Corporation, rates, reduced rates 
as applicable to shipments by, § 314, p. 735 
Etnergency Railroad Transportation Act. Federal 
Emergency Railroad Act, post 
Emergency tools, passenger carriers, requiremmits as 
to, § 741, n 63 

Emigrant movables, false representations as, erimmal 
liability, § 526 

Eminent domam, railroad's exercise of right of as 
affecting status as common carrier, § 6, p 34 
Emphasising particular facts, instructions, actions 
for injuries to passengers; § 769, p. 1528 
Employees, 

Assault on passengers, sleeping car companies, § 
911 


Employees—Continued, 

Competency, admissibility of evidence as to in 
action for injuries to passengers, § 765, p- 
1466 

Conversion by, limitation of liability, § 114, p. 
225 

Conversion of baggage by, liability, § 871 
Injuries to passengers. 

Admissibility of evidence as to competency 
and selection of, § 765, p. 1466 
Inability for, § 710 
Negligence, pleading, § 761, p 1431 
Presumption as to employment, § 764, p. 1445 
Negligence of, limitation of liability fur, § 631 
Passenger carriers. 

Assault or pm-sonal violence by, § 691, pp. 
1280-1286 

Care required in employment of, § 6SS 
liabibty for negligence and wrongful acts 
of, §§ 689-694, pp 1273-1294 
Passengers, liability to as, § 546 
Passes to family of, § 623 p. 1178 
Wrongful ejection of passengers or intruders, lia- 
bibty of carrier, § 828, p. 1642 
Empty cars, private ownei^ip, charges for movement 
of, § 314, p. 734 
Enemy Public eneny, post 
Enforcement, 

Demurrage (Charges, § 347, pp. S12-S16 
Idea for charges, f 331 

Rates, proceedings for, § 5S4, pp. 1134-1142 
Against carrier, § 304 

Rules and regulations, passenger cariiers, § 573 
Engme, 

Se^ also, Iiocomotive, post 

Passenger and carrier relationship of person rid¬ 
ing on, § 552, p 1057 

Riding on as contributory negligence, § 798, p. 
1581 

Engme foreman, notice of delivery of goods to as 
sufficient, § 144, n. 72 

Elngme hire agreement, fact questions in respect to, 
§ 303, p. 707, n. 16 

Engme ratings, rates, reasonableness as affected by, § 
297, p 675 

Engineer, ejection of passenger or intruder by, will¬ 
fulness Or wantonness as affecting liability, § 
828, p, 1645 

Engravings, baggage as includiiig, § 860 
Entirety, construction of taiiff or supplement in, § 
303, p. 705, n. 98 

Entrance of passengers, roles and regulations as to, § 
5f0, n 43 

Entry into vehiide, passenger and carrier relationship 
as dependent on, § 556 

Eqnality of charges, duty of earlier to mamtam, § 
376, pp. 838-843 

Bquali^iTig rates, competition met by, § 292 
Equipment, 

Gars, paaalty for failure in respect to, §§ 466-480, 
pp. 978-988 

Duty of providing proper equipment, § 40 
Improvement of, consideration for rate making 
purposes, §^290, p. 667 
Injuiies to passengers because of defects, 

July question as to condition of, § 768, p. 
1505 

Sufficiency of evidence as to negligence, § 
766, p. 1485 
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Equipment—Continued, 

Inspection of, passenger carriers, § 736 
Net earnings applied to purchase of, considera¬ 
tion for rate making purposes, § 2SS 
Proximate cause of injury to passengers by fail¬ 
ure to properly mamtain, § 756, p. 1419 
Rate Tnaking, consideration of cost for purposes 
of, § 289 

Reimbursement of shipper providing, § 40 
BSquitable jurisdiction, 

Injimction against discrimination, § 390 
laen for charges, enforcement of, § 331 
Overcharges, recovery of, § 323, p. 774 
Rates, enforcement of compliance with, § 304 
Reparation, setting aside order awarding, § 309, 
p. 721 

Equivalent goods, offer to return as excuse for mis¬ 
delivery, § 174, p. 350 
Escalators, 

Contributory negligence, jnry question as to, § 
803, p- 1602 

Degree of care as to passengers on, § 687 
Injuries to passengers. 

Burden of proof as to negligence § 764^ p. 

1464 

Jury question as to negligence, § 768, p. 1517 
Presumptions, § 764, p. 1464 
Passengers, common carrier relationship, § 533 
Safety requirements, § 717, p. 1337, n. 41 
Escape of animals, 

liability of carrier for loss, § 54 
lave stock carriers, liability in case of, § 63, p. 
109 

Negligence of carrier in respect to, admissibility 
of evideace, § 255, p. 565, n. 7 
Escape of cars. Upper's liability to carrier for, § 
527 

Estimated wei^t, tariff computation, use of for, § 
297, p. 682 
Estopp^, 

Bill of lading as, § 127, pp 246-243 
Charges, published tariffs, § 314, p. 724 
Confiscatory rates, r^ef from, § 584, p. 1137 
Contract in violation of statute against discrim¬ 
ination, illegality of payment, § 393, p. 874, n. 
U 

Damages for loss or injuries to goods, misrepre¬ 
sentation as to value, § 263 
Delivery of goods, denial of, § 160, p. 313 
Discrimination in rates, | 377, p. 844, n. 44 
TJmitation of liability. 

Baggage or effects, § 876 
Shipping receipt as creating, § 91, p 174 
Value placed on property as affecting, § 113, p 
220 

Passenger carriers, employment and authority of 
persons for whose acts it is sought to hold 
carrier liable, § 690, p. 1278 
Penalties, failure to pay for loss or injuries to 
goods, § 474 

Plea of, actions for loss or injury to goods, § 
252, p. 526, n, 17 

Pleading of, actions for d^y in transportation, 
§ 215, p. 41S 

Rates, § 275, p. 625, n. 67 

Increasing or decreasing, § 396 
£^7asion of fare, passengei and camei relationship as 
affected by, § 560 


Ebrasion of freight charge, misdescription of goods for 
purpose of, liability for loss or injury aK> affect¬ 
ed by, § 78, p. 147 
Evidence, 

Breach of contract of shipment, actions for, § I 34 . 
p. 271 

Breach of contract or duty to transport, actions 
against passenger carrier, { 666, pp. 1238- 
1241 

Burden of proof, ante 

Charges, action for recovery of, § 318, p. 762 
Concessions, prosecution for solicitation or ac¬ 
ceptance § 524, p. 1027 
Connecting carriers, actions against, §§ 440-442 
pp. 946-961 

Snfllciency, § 442, pp, 958-961 
Contributory negligence, §§ 800-802, pp. 1585-1591 
Admissibility, § 801 
Sufficiency of, § 802, pp. 1588-1591 
Conversion, action for, § 18^ IK 371 
D^y in tran^ortation, 

Admicsihility, § 217, pp. 425-430 
Weight and sufficiency, § 218, pp, 430-433 
Delivery at wrong place, action for damages for 
§ 1T6 

Delivery of goods, actions for failure to perform 
contract, § 160, p. 316 

Demurrage charges, actions for recovery ot § 
347. p. 814 
Discrimmation, 

Actions to recover damages for, § 388, p. 
862 

Actions to recover penalty, § 511, p. 1012 
Excessive fares, actions to recover penalties, { 
589 

Failure to famish cars, actions for damages for, 
§ 38, p. 79 

Injuries to passengers, actions for, §§ 764r-766, 
pp. 144^1493 

Admissibility, § 765, pp. 1465-1477 
Sufficiency, § 766, pp. 1477-1493 
Injunction proceedmg by carrier for relief 
against rates, § 306, p. 713 
Instructions conforming to, actions for injiiries 
to passengers, § 769, p. 1528 
Joint rates, proceedings for recovery or accoont- 
mg, § 300, p- 695 

Ijoss or injuries to baggagi^ actions for, § 897, 
pp. 1726-1732 
Ix)ss or injury to goods. 

Admissibility, § 255, pp. 559-575 
Weight and sufficiency, § 256, pp. 575-584 
Misdelivery of goods, action for breach of con¬ 
tract, I 17^ p. 353 

Overcharges, actions to recover, § 323, p. 780 
Passenger earners, actions for damages for re¬ 
fusal to transport passengers, § 540 
Penalties, 

Actions for failnre to furnish and equip cars, 
§ 472 

Actions for failure to pay for loss or inju- 
lies to goods, § 479 

Actions for refusal to issue or accept trans¬ 
fers, § 649 

Delay in transportation, actions for, § 460 
Pr^imiTiary injunction, proceeding by earner 
for relief against rates^ § 306, p. 711 
Presumptions;, post 
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Evidence—Gontiniied, 

Prosecutions for offenses, § 522, p 1023 
Rates, 

Proceeding against carrier to enforce com¬ 
pliance with rates fixed, § 304 
Proceedings to deteimine reasonableness, § 
283, p. 648 

Reasonableness of, § 299, pp 684-68S 
Rebates, prosecution for solicitation or accept¬ 
ance of § 524, p 1029 

Receipt of goods, actions for penalty for refusal, 
§507 

Befusal to receive and transport property, actions 
for, § 33, p. 67 

Sleeping car companies, actions against, § 919, 
p 1755 

Twenty-eight honr law, i)enalties for noncompli¬ 
ance with, actions for, § 489 
War^onseman, actions against carrier as, § 158 
Wrongful ejection of passengers, action for, §§ 
838-840, pp 1655-1661 
Admissihility, § 839, pp. 1656-1659 
Sufficiency, § 840 
contractn. 

Charges, recovery in action of § 318, p. 758 
Demurrage charges, action for recovery of, § 347, 
p. 813 

ETainlTiaUon Of goods, 'freight chains, consignee’s 
ri£^t as to before becoming liable for, § 317 
Excavations, boarding or alighting from street car 
near liability for injuries, § 733 p. 1380 
Excited causes, hahility for loss or injury to goods, 
§§ 75-79, pp. 138-158 

Exceptional mrcumstances, rights and duties imposed 
by. § 48 

Exceptions, common law liability. 

Burden of proof as to, § 254, p 541 
Instructions on, § 259, p. 599 
Excess baggage. Extra ba^age, post 
Excess charges^ 

Collateral attack on rates in proceeding to re¬ 
cover, § 283, p. 646 

Connecting carriers, initial carrier's liabUity for, 
§ 406, p 895 
Ckmversion as result o^ 

Refusal to deliver until payment of, § 181, p 
364 

Requiring payment before delivery, § 181, p- 
3 ^ 

FaHure to furnish cars resulting in, recovery of 
as damages, § 134, p. 273 
Order of refund, action to set asid^ § 308 
Overchaiges, post 

Remedies of shipper in lespect to, § 309, p. 719 
Waiver of benefit of limitation of liability be¬ 
cause of, § 115 
Excessive darnages. 

Breach of contract or duty to transport, passen¬ 
ger carriers, § 675 
Injuries to passengers, § 773 
IjG^ or injury to goods, § 263 
Wrongful ejection of passei^ers, § 854 
Excessive heat or cold, loss or injury to nniinals oc¬ 
casioned by, liability, § 79, p. 158 
Excess profits, recapture of, § 298 
Excessive rains, pro'jritnate cause of damage to goods 
by delay, instructions m respect to liability, § 
259, p. 600 


Excessive rates, quo warianto to prevent charging, { 
304 

Exchange bills of lading, validity of, § 124 

EJxclusive possession, liability for loss or injury as 
dependent on, § 78, p. 145 

Exclusive privileges. 

Grant of by carrier, § 21 

Passenger carriers, rules and regulations grant¬ 
ing, § 576, pp 1087-1090 

Exclusiveness, 

Business of ccHimion carrier, § 3. p. 29 
Rates and rate making, power of state commisr- 
sion, f 278, p, 636 

Excmslon fares, posting of notice as to, § 581, p. 1099, 
n. 22 

Excursion tickets. 

Defined, § 6(^ 

Identification of, § 620 
limitation to particular train, § 619 
Stamping or signing of, § 620 
Stoii-over privileges, rules and regnlaticms as to, 
§ 640, n. 7 

Ebrcursion tiain. 

Baggage, liability in respect to, § 862, n, 85 
Crowding of protection of passengers from, § 
720, p 1345, n. 99 

Steps, riding on as contributory negligence, § 798, 
p. 1583, n 83 

Excuses, 

Burden of pioof as to, action for delay in trans¬ 
portation, { 216, p 421 

Cars, nonperformance of agreement to fiunisb, § 
133, p. 268 

Delay m tiam^rtation, §§ 197-207, pp. 401-413 
Jury questions in action for, § 219, p 435 
Sufficiency of evidence m action for, § 218, p. 
432 

Delivery to wrong person, § 174, p. 349 
Deviation from route, liability of caiiier as af¬ 
fected by, § 82 
Failuie to furnish cars, § 36 
Nonperformance of coutiact of slupmeut, § 132 
Notice, 

Arrival of goods, § 153, p. 303 
Claim for damages, failure to give^ § 240 
Consignee's failure or refusal to accept goods, 
§178, p 359 

Refusal to receive and transport property, § 28, 
pp 62-65 

Exmnplary damages. 

Assault on passenger, § 772 

Breach of contract or duty to tran^ort, passen¬ 
ger caiTieis, § 674 

Cars, failure to furmsh and equip, § 473 
Conveision of goods, recovery of, § 184, p 380 
Corpse injured durmg tran^ortation, § 274 
Delay of baggage, § 902 
Delay in transportation, § 228 
Discrimination, recovery of, § 388, p. 862 
Injuries to passmigers, § 772 

Admissibility Of evidence as to condition of 
road, § 765, p. 1471 

Instructions as to, § 769, p. 1521, n 71 
Instructioiis as to, actions for loss or injury to 
goods, § 259, p 002, n 73 

Jury question as to, gross negligmic^ in refusal 
to take stock on through train, § 258, p. 589, 
n 88 

Loss or injuries to baggage, § 903 
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Exemplary damagec Oontiniied, 

IjOss or injury to goods, § 269 
Overcharges, fares, § 586 

Passenger carrier, refusal to transport passeiger, 
§ 540 

Refusal to receive or transport property, § 33, p 
68 

Sleeping car passenger, recovery of, § 920 
Wrongful ejection of passengers, § 853 

Admissibility of evidence on question o^ I 
S39, p. 1659 
InstiTLctions on, § 813 
Pleading, § 837, p. 1653 

Exemptions, 

See, also, T.innitation of liability, post 
Common law liability, burden of proof as to, § 
254, p. 542 

Exercise, passenger temporarily alighting for pur¬ 
pose of, r^ationship as terminated by, § 566 

Exercising animals, live stock carriers, duty in re¬ 
ject to, § 63, p. 109 

Exhaustion of capital, rates entailing, % 281, bl 19 

Exhibition, 

Delay in transporting live stock shipped for, 
damages recoverable, § 223, p. 446 
Tickets. §§ 609-613 

Exhibits, delay in transportation, special damages as 
recoverable, § 229, p. 457 

Existence, time for transportation as dependent on, 
§ 194, p. 395 

Exit, warning alighting passengers as to use al, § 
724, p. 1358 

Exorbitant rates. 

Establishment of, § 281 
Recovery back, § 320, p. 767 

Espediting shipments, discrimiTiation as result o:^ § 
370 

Exiienses, 

(Breach of contract or duty to transport, recovery 
from passenger carriers, | 670 
Gonirersion of goods, damages for as including, § 
184^ p: 379 

Dday in transportation, damages as indnding, § 
226 

Injuries to passengers, damages for, § 771 
IjOSs of baggage, damages recoverable for, § 902 
IjOSs of injury to goods, 

Admis<?ibility of evidence as to on issue of 
damage, § 255, p. 571 
Damages as including, { 266 
Nondelivery of goods causing, recovery of as dam¬ 
ages, § 160, p. 320 

Pleading ot^ actions for loss or injury to goods, 
§ 251. p. 524 

Recovej-y of against carrier for failure to fomisih 
cars, S' 38, p. 82 

Wrongful ejection of passmiger, damages indud- 
ing, § 848 

Experimental appliances, injuries to passengers as 
result of use of, liability, § 742, n. 89 

Eixperimeutal rates. 

Effectiveness pending determinatioa of reason¬ 
ableness of proposed rate, § 584, p. 1136 
Passenger carriers, validity of, § 582, p. 1103, n. 
49 

Expert testimony, injuries to passengers, proof by, § 
76^ p. 1482, n. 15 


Expired ticket. 

Passenger and carrier relationship established by 
acceptance of, § 55S 

Sufficiency of evidence as to, actions for injuries 
to passengers, § 766, p. 1479, n. 97 
Transportation on, right of, § 618 

Explosives, 

Ckmcealment of nature of as affecting Lability 
for loss or injury, § 78, p. 148 
Pdlow passenger carrying, liability for injuries 
to other passengers, § 695, p. 1297 
Injuries to passengers, presumption of uegLgence, 
§ 764, p. 1458 

Interstate Commerce CoTmuission’s regulations as 
to as affecting carrier’s liability, S 79, p. 
154 

E^xport rates, applicability to domestic shipments, { 
314, p. 728, n. 16 

EIxport shipment, charges for, § 314, p. 727 

Exposure^ 

Live stock, liability for negligence as affected by 
provimons in bill of lading, § 254, p. 553 
Negligence of carrier resulting In damage 
through, limitation of liability, § 112, p. 215 
Proximate cause of injury by delay, instructions 
as to, § 259, p. 609 

Wrongful ejection of passengers, damages for, § 
851 

Express car, riding in as contributory n^ligeuce, | 
798, p. 1580 

Express company. 

Bailee for hire, liability as, § 13 
Common carriers, status as, § 7 
Delay in tran^rtation, liability for, § 195 
Discrimination, § 359 

Discrimination against other companies, penalty 
for, I 512 

Facilities provided to, requirement as to, § 19, p. 
53 

Grovemmental regulation § 19, p. 49 
Initial carriers, § 402 
License tax on, § 20 
Lien for diarges, § 326 

Notice of arrival, necessity of giving, § 153, p. 
300 

Notice of claim against given to agent, sufficiency, 
§ 239, p. 485 

Penalties, failure to deliver at residence or place 
of business, § 464 

Personal delivery as required of, § 171 
Personal delivery of goods to consignee or own¬ 
er as nbcessary to release from liabiLty, § 
152 

Pick-up service, discrimination as result of fnr- 
nishiug, § 365 

Removal of goods, reasonable time to be given 
for. S 153. p. 300 

WrongM ejection of passengers, liability foi, § 
829 

Express contract, 

Comp^sation for services pursuant to, § 312 
Published tariff avoided or varied by, % 392, p. 
870 

Through transportation, § 405, p. 887 

Express driver, delivery of goods to, liability for loss 
or injury in case of, $ 146 

Express matter, railroad contracting to carry, limita¬ 
tion of liability in case of, § 117 


1814 



€ABBI£BS 


Express messengers. 

Liability for injuries to, § 699 
Limitation of liability as,to, § 636 
Limitation of liability of railroad carrying, J 117 
Passenger and carrier relationship, § 548 
Eiqiress receipt, bill of lading distmgm^ed, § 121, n. 
83 

Express shipment. 

Probable delay, notice to shipper of % 199 
Reasonable time for delivery of, § 194, p. 396, n. 5 
Expressman, 

Loss or injury of goods, liability, § 73 
Rates, power to establish for, § 278, p. 636, n. 68 
Exfmision, 

Common law liability of carrier, § 118 
Period of confinement, live sto<^ in transit, § 64^ 

p. 120 

Twenty-eight hour law, shipper's request as af¬ 
fecting liability under, § 487 
Extent of review, appeal from order fixing ngjnt, § 
284, p. 651 

Extenuation, pleading matters in, actions for injuries 
to passengers, § 761, p. 1427 
Extra accommodations, ejection of jiassenger from 
car providing, | 811 
Extra baggage. 

Charges for, § 865 

Dedaration of, limitation of liability as affected 
by failure, § 875, p 1700 

Rules and regulations, rates and charges, f 865 
Extia diarge, 

Ejection of passenger for failure to pay, deeping 
cars, § 913 

Presumptions as to condition of goods by accept¬ 
ance of, § 254, p. 538 

Tickets, failure to purchase, S 601, pp. 1153-1156 
Extra fare^ 

Ejection of passenger for refusal to pay, § 811 
Passenger and carrier relationship of one not 
paying when entering Pullman^ § 559 
Tender of, pleading in action for wrongful ejec¬ 
tion, § 837, p. 1651 

Extra services, additional charges for, $ 314, p. 735 
Extraneous matters, tariffs construed in connection 
with, § 303; p. 706, n 98 

Extraordinary care, passenger carriers, requirements 
as to, I 678, p. 1259 

Extraordinary character, duly to receive and trans¬ 
port property oA i % P- 62 
Extraorfiinary contingencies, duty of providing facil¬ 
ities to meet, § 40 

Extraordinary fiood, avoidance of loss or injury to 
goods by, negbgenco as affecting liability, $ 83 
Extraordinary storms, inspecticm of traciks during 
and after, passenger earners, § 736 
Extraterritorial c^eration, step-over tickets, statutes 
requiring sale of, § 647 
Extravagant rates, establishment of, § 281 
Facilities, 

Baggage, duly of providing, § 862 
Boarding trams or conveyances, duty of provid¬ 
ing, % 644 

Ckimpensation for use oj^ consideration in de¬ 
termining reasonableness of rates, § 297, p 
675 

Connecting c;aniers. 

Duty to furnish, § 420 
Furnishing to connecting i>nes, { 


Facilitic^s Continued, 

D^ay in transportation. 

Defense to penalty for, § 458 
Lac!k of as excuse, § 200 

Feeding, watering and resting live stoch, duly to 
furnish, § 64, p. 115 

Fnmishmg o^ discrimmation in, § 365 
Instmctions on adequacy of, actions for loss or 
injury to goods, § 259, p. 596, n. 48 
Interchange of traffic, i)enalties for failure to af¬ 
ford, § 463 

Loading and unloading, duty in respect to. 
Inanimate freight, § 67, pp. 123-127 
Live stock, § 69 

Loss or injury to goods as result of inadequacy, 
jury question as to, § 258, p. 589 
Passenger carriers. 

Duty of providing during transit, § 64®, pp. 
1207-1211 

Regulation of, § 19, pp. 48-56 

Safety requirements in respect to stational 
facilities, § 717, p 1336 
Statutory regulation as to, § 567 
Time for transportation as dependent on, § 194, 
p. 395 

Transportation, duty to provide for, § 40 
Pact questions. 

Breach of contract of ^pment, actions for, $ 
134, p. 272 

Breach of cxintiact or duly to transport, ac!tions 
against passenger carriers, § 667, p. 1241 
Charges, actions to recover, § 318, p. 765 
Contributory n^igence, § 803, pp. 1591-1603 
Excessive fares, actions to recover jienalty, § 589 
Injuries to passengers, actions for, § 768, pp. 
1493-1518 

Loss or injunes to baggage, action for, § 899, pp. 
1732-1735 

Loss or injury to goods, actions for, § 25S, pp. 
584r-594 

Overcharge, actions to recover, § 323, p. 783 
Prosecution for offenses, § 522, p. 1023 
Hates, 

Reasonableness of, § 295 
Review by court, § 284^ p. 652 
Buies and regulations of passenger carrier, rea¬ 
sonableness, % 571 

Sleeping car companies, actions against, § 919, 
p. 1757 

Unjust discnmjTiation as, § 352 
Wrongful ejection of passengers, § 842 
Factors, 

Charges, liability for, •§ 316, p 748 
Commissions, loss or injury to gcxids, deduction 
of in awarding damages, § 271 
Consignee acting as m acceptance of goods, lia¬ 
bility for frei^t charges m case of, § 316, 
p. 756 

Discrunination, parties to action to recover dam¬ 
ages for, § 388, p. 861, n. 2 
Notice of claim for damages by, § 239, p 484 
Fading of furs, liability m erase of during transporta¬ 
tion, § 79, p 153, n. 14 

Fair rate of jFetum, passenger crarners, § 580, p. 1091 
FalliTig wmdow, injuries to passengers, sufficiency of 
evidence as to n^^gence, § 766, p. 1485, n. 22 
False billing, crindnai liability, § 526 
False classification, caaminal liability, i 526 
False weight;, criminal liability, f 526 
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Falsificatioii of records, offense of, § 521 
Indictments, § 522, p. 1022 
Family, 

Baggage or effects. 

Property of as included in, § 857 
Bepresentation of member in respect to, § 
870 

Transportation under single check, jierson en¬ 
titled to sue for loss or injury, § S04 
Employees, passes to mCTibers of, § 623, p. 1178 
Tickets, restrictions as to, § 607 
Fanciful value, loss or injury to goods having, dam¬ 
ages recoverable, § 264, p. 614 
Fare zones, co-ordmation of, iK>wer of commission, § 

582, p. 1108 

Fares, |§ 578-596, pp. 1090-1151 
Actions for deficiency, § 583 
Amount of, § 580, pp. 1091-1006 
Arbitration as to. street railroads, f 583, p. 1117 
Back fare, collection of, § 595 
Baggage or effects, payment as condition to trans- 
poitation of, § 862, n. 92 

Bdt lines, length of trip as affecting, § 581, p- 
1099 

Cai^ payment in, § 592 
Change of rate, § 581, p. 1099 

Legislative authoiily in respect to rates fix¬ 
ed hy municipality, § 583, p. 1125 
Children, ejection for failure to pay, § 810, p. 1612 
Coin, payment as reqnired to he made in, § 592 
Deficiency, actions for, § 585 
Definition, § 578 
Deposit of, § 591 
Discrimination, 

Criminal responsibility or penalty, S 587, p- 
1146 

li^slative r^^ulation resulting in, § 582, p. 
1104 

Street railroads, § 583, p 1118 
Ejection of passenger for failure or refusal to 
pay, § 810, pp. 1610-1617 
Excessive or imanthorized cdiarges. 

Criminal respoubibility and iieiialties, § 587, 
pp. 1143-1146 
Prosecution for, § 589 

Excursion fares, notice of, f 581, p. 1099, n. 22 
FUmg and publication of rate, § 581, p. 1099 
Fraction of mile, basis of fixing, § 5^, p. 1114 
Franebise determining rate, § 5^, p. 1115 
Fraud or evasion of, passenger and carrier re- 
lationi^p as affected by, § 560 
Group arrangement of rates, validity, f 581, p- 
1092, n. 2 

Hacks, legislative reg:ulati<m, § 582, p. 1114 
Iiegai tender, payment in, § 592 
Legislative regulation, § 582, pp. 1100-1115 
Lien on baggage for, § 864 

Limitation of liability, reduction as affecting, § 
627 

Local and through rates, § 582, p. 1115 
Making change, ^ 593 

Maximum rate, legislative regulation, § 582, p. 
1115 

Medium of payment, § 592 

Mileage hooks, statutory regulation as to, § 582, 

p. 1110 

Mibtary service, persons in, § 581, p. 1099 
Minimum rate, legislative r^ulation, § 582, p. 
1115 


Fares—Continued, 

Municipal regulation, § 583, pp. 1115-1134 
Nearest certain integer controlling, § 582, p, 
Nonpayment of, defense in action for injuries to 
passenger, § 712 
Overcharges, 

Penalties, amount and number recoverable^ 
§ 588 

Beciovery back, § 586 

Parochial schools, special rates to pupils, § 582, 
p. 1114, n. 50 

Passenger and carrier r^ationship established by 
payment of, § 559 

Payment of, §§ 590-594, pp. 1148-1151 
Penalties, excessive or unauthorized charges, f 
587, pp 1148-1146 
Actions to recover, § 589 
Public service commissions, fixing oj^ | 582, p. 
1105 

Pupils, reduction as to, § 582, p. 1114 
Bnilroad commission, d^egation of power to fix; 
§ 582, p. 1105 

Bate of, § 580, pp. 1091-1096 

Carrier fixing, § 581, pp. 1096-1100 
Betum of on rejection of passengers, § 825 
Bight to require, § 579 
Buies and regnlations, payment, § 590 
Single fare for contlnnons trip, street railroada; 

§ 582, p. 1111 

Soldiers, special rates to, § 582, p. 1114 
Special trains, minimum charges, $ 581, p. 1096 
Street railroads. 

Agreement with municipality, { 583, p. 1119 
Legislative regulation, S 588, p. 1119 
Merger or consolidation as affecting fixed 
rate, § 583, p. 1123 
Municipal regulation, § 583, p- 1116 
Paramount authority of state, § 583, p. 112 g 
Students, reduction as to, § 582, p. 1114 
Tender of, §§ 590-694, pp. 1148-1151 
Amount of, § 593 
Persons to whom made, § 594 
Wrong train, passenger on, § 596 
Fast freight lines, status as common c:arriers, S 7 
Fast service, iierish^ble goods, implied contract for, 
§ 207 

Favored shippers, excess over rate charged, recovery 
of, § 387 

As overcharge, S 321 

Federal Bills of Lading Act, delivery of interstate 
^pmeuts governed by, § 172, p. 3^ 

Federal control, limitations during xieriod of, actions 
for damages, § 242, p. 503 

Federal c^ourts, jurisdictioii, injunction against en¬ 
forcement of unreasonable rates, § 306, p. 712 
Federal Emergency Bailroad Act, 

Go-ordmator, duties, authority and power of, S 
922 

Jurisdiction of courts under, § 923 
Purpose and effec!t of, § 921 
Federal government, 

Disciimination in transportation, § 365 
Injunction to restiain, § 390 
Bates, power to fix or regulate, § 279 
Begulation hy, § 17 
Federal legislation, 

Druelty to animals, penalty for noncompliance 
with law enacted to prevent, $ 484^ p. 989 
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l^islation—Gontinued, 

DiscrimTnutKm m respect to rates, § 376, S39 

Gnininal liabOity, § 517 

Initial earner, liability for loss or injury under, 
S 406, p. 890 

Interstate shipments controlled by, § 120 
limitation of liability, agreed valuation, § 102, 

p. 201 

Negligence resulting in loss, limitation of Mabil- 
ity for, § 99, p 393 

Notice, rlaims for damages. § 236, p. 465 
Federal receivers, penalty for failure to file annual 
report, recovery in state court, § 465 
Feeble persons, transportation of, passenger carriers, 
§ 538 

Special duty and attention to, § 694, p 589 
Feeders, rates, reasonableness oi^ $ 297, p. 678 
Feeding, live stoc^ 

Charges for, filing of tariff, § 302, p. 699, n. 30 
Claim for eiqiense of, notice, § 238, p. 475 
Gonnectmg earners. 

Duty m respect to, § 420 
Negligence m respect to, initial earner’s lia- 
hiHty for, § 406, p. 896 
D^y in transportation. 

Compliance with r^olations as to causing, 
liability, § 204 

Espense for, lecovery as damages, § 226 
Special damages as recoverable for, § 229, 
p. 456 

Duty in respect to, § 64, pp 112-122 
Expense of in respect to animals injured in 
transit, damages as indudiog, § 266 
instmetions as to, action for dday in transporta¬ 
tion, I 19, p- 438, n. 41 
lien for expense of, § 325 
Live stock, extra diaiges for, § 314, p. 735 
Live stock injured as result of neghgence in, ad¬ 
missibility of evidence, § 255, p. 565 
Jury question, § 258, p 588, n. 88 
Suffimency of er^dence, $ ^ 6 , p. 580, jl 46 
Penalty for noncompliance with statute rdating 
to, § 484, p. 989 

Feeding pens, delay m transporting live stock to, dam¬ 
ages zecoverable^ § 223, p. 445 
Fpeding stock. 

Agent’s authority to contract in respect to, } 141, 

p 280 

Caniei’s duty to provide facilities for, S 43 
Fellow pawugers. 

Assault on other passenger. 

Admissibility of evidence in action for, $ 765, 
p. 1468 

Jury question as to neghgence in respect to, 
§ 768. p 1501 

Liability for, § 696, p. 1297 
Sufficiency of evidence as to, § 766, p. 1493 
Ihjunes to passengers. 

Burden of proof as to, § 764^ p. 1448 
Pleading in action to recover for, f 761, p 
1431 

Hes q>sa loquitur, application of doctnue, § 
764, p. 1449 

Tns«iiie passengers, protection from, § 695, p. 1300 
Intoxicated passengers, protection from, { 695, p 
1301 


Fellow xiassengers—Continued, 

Protection again« 5 t injuries from, S 695, pp. 1294:- 
1303 

Jury question as to ne^gence in respect to, 
§ 768, p- 1500 
Female passengels. 

Assistance to m alighting from train, § 727 
Ejection of, notorious reputation warranting, § 
808 XL 75 

Insulting remaiks, protection from, § 692 
Ravishing by employee, jury question in respect 
to. § 768, p. 1500 

Fences, passenger carriers, liability for injuries to 
passengers for want of, § 740 
Fender, riding on as contributory n^ligence, § 798, 
p. 1579, n. 26 

Fermentation, loss or injury due to, liability for, § 
79, p. 155 

Femes, connecting ways between street car line and 
boats, liability for injuries on, § 709 
Ferry grounds, rules aud r^ulations as to use of, § 
575 

Ferry service^ discriminafion in respect to charges 
for, § 376, p. 842 ^ 

Fertilizer, delay in transportation, special damages as 
recoverable for, § 229, p 456 
Fictitious bill of lading, liability of carrier for issu¬ 
ing, § 128, p. 258 

Fictitious name, mileage ticket pmebased in, confisca¬ 
tion of, § 608 

Flctitions symbols, bill of lading designating con¬ 
signee by, disregard § 126 
Filing, 

Fares, rate of, § 581, p. 1099 
Rates, § 302, pp. 697-704 
Joint rates, $ 302, p. 702 
Rates or tariff, failure as offense, S ^5 
Financial condition, rates, reasonableness as affected 
by, § 285, n. 56 

Financial distress of shipiier, reasonableness of rates 
as affected by, § 283, p 646, n. 75 
Financial needs, joint rates, division as affected by, 
§ 300, p. 694 
Findings, 

Breach of contract or duty to transport; actions 
for, § 667, p 1244 

CJonnecting carriers, actions against for loss or 
injuries to goo^ § 443, p. 964 
Ckmtributoiy negligence, § 805 
Conversion, actions for, § 183, p. 376 
Delay in transportation, actions for, § 219, p. 439 
Injuries to passengers, actions for, § 770 
Loss or injuries to baggage, action for, § 901 
Loss or injury to goods, actions for, § 260 
Rates, proceedings to determine reasonablenesj^ S 
283, p 648 

Passenger faxes, § 582, p. 1109 
Reparation proceeding before r^ulatory commig- 
sion, § 309, p. 720 

Sleeping car compaiues; actions against, § 919, p. 
1759 

Wrongful ejection of passengers, action for, § 
844 

Fines, 

Goncessioiis, solicitation or acc^tance § 524^ 
p. 1027 

Rebate giving of, § 518 
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Fire, 

Ba^a^ destroyed by, liability in respect to, § 
SS6 

Cars damaged by during loading, shipper’s liabil¬ 
ity, § 52T 

Delay in transportation causing .loss by, liability, 
§ SI, p. 1G4 

Deliveiy of goods relieving carrier from liability 
for loss or injuiy by, § 183 
Ebcemption from liability for loss by, admissibility 
of evidence, § 255, p- 569 

Injuries to animals caused by, limitation of lia¬ 
bility, § 101 

Iiessemng of injuries caused by, negligence in re¬ 
spect to as affecting liability, § 83 
Inability for as warehouseman, § 157, n. 95 
limitation of liability for loss by, § 100 
Construction of contract, § 112, p. 212 
Loss or injury to goods. 

Admissibility of evidence in action for, § 255, 
p. 563 

Instructions on precautions against, § 259, 
p. 597, n. 48 

Law question as to, § 258, p. 593, m 26 
Liability, § 71, p. 134 

As within exception of act of God, § 76, 
p. 141 

Negligence of carrier resulting in loss of goods 
by, limitation of liability, § 112, p 215 
Protection against loss of goods in transit, § 60 
Befusal to receive goods as affecting liability for 
destruction while on loading platform, § 85 
Transportation of cotton which had been on 
regulations as to, § 19, p. 55 
Firearms, 

Baggage as indludmg, § 860 

Fellow passenger n^ligently handling, liability 
for injury to other passenger, § 695, p. 1297 
Firemen, free transportation, statutory regulation, § 

582, p. 1110 

FireTnan on locomotive, lookout by, liability for in¬ 
juries to passenger as result of f^ure, § 743, 
n. 99 

Fireproof hmldiTigs, baggage or effects, duty as ware- 
houspman as requirmg, § 886 
First dass passage, extra fare for as entitling pas¬ 
senger to deeping car accommodations, § 908 
First dass railroad ticket, limitations as to time^ | 
618, XL 5 

Fixed rate, sUcet railroads, contract in respect to, § 

583, p. 1119 

Fixed temnini, operation between as essential, § 3, p. 
29 

Fixed valuation, rate malriTig, consideration for pur¬ 
poses of, § 286, p. 661 
Flag stations, 

Alighting from moving train at, contributory neg¬ 
ligence, § 793, p. 1572, n. 58 
Announcement of arrival at, passenger carriers, 
S 659 

Injuries to passengers alighting at, admissibility 
of evidence in respect to, § 765, p. 1472, n. 31 
Dighting of, duty of passenger carrier, § 718, p. 
1342, n. 77 

Openmg and beating of waiting room, duty in re¬ 
spect to, S 721, p. 1348, n. 9 
Passenger and carrier relationship of person at¬ 
tempting to board train at, § 557, p. 1065 
Stopping of trains at, § 655 


Flag stations—Continued, 

Willful failure to stop at, exemplary damages 
recoverable by passenger, § 674 
Flagman, 

Assault on. 

Passenger, liability for, § 691, pp. 1281, 1282 
Trespasser, § 828, p- 1643 
Intersecting lines, presence of as respects duty 
of havmg car mider control, § 746, p. 1403 
Street railroad’s liability for acts of resulting in 
injury to passenger, § 690, p. 1279, n. 59 
Wrongful ejection of passenger or intruder, will¬ 
fulness or wantonness as affecting liability, 
§ 828, p. 1645 

Flat charge^ idng services, § 314, p. 736, n. 77 
Floods, 

Avoidance of loss or injuries to goods as result 
of, liability in case of negligence, § 83 
Connecting carriers, refusal to accept goods on 
account of, § 419 

Delay in transportation caused by, liabibty, § 201 
Demurrage, delivery prevented by as affectmg 
right to, § 340, n. 42 

Inability for loss or injury as result of, failure 
to remove goods within reasonable time as 
affecting, § 157, n. 95 

Limitation of liability for loss or injury due to, 
construction of contract, § 112 , p. 212 
Loss or injury to goods from. 

Admissibility of evidence in action for, § 255, 
p. 563 

Burden of proof as to, § 254, p. 541, n. 94 
Jury question, § 258, p. 588, n. 87 
Law question as to, § 258, p. 593, n, 26 
Liability as within exception of act of God, 
§ 76, p. 142 

Exemption from liability dependent on 
' being proximate cause, S 89, p 161, 

n. 65 

Sufficiency of evidence as to, § 256, p. 578, 
n. 44 

Passengers injured as result of, liability, § 697 
Routing directions disr^arded because of, § 45 
Salvage of goods injured by, liability in case of 
ne^gence in respect to, § 86 
Flying switch, live stock carriers, liability for injury 
resulting, § 63, p. 110 

Foal, injury to mare in transit resulting in death 
of, damages as recoverable for, § 268 
F. o. b. ^pments. 

Delay in transportation, parties to action to re¬ 
cover for, § 214, n- 24 

Frmght chaiges, liability for, § 316, p 753, n. 21 
Title pasring, bill of lading as affecting, § 123, p 
237, IL 49 

Food, passenger carriers, duty of providing oi^or- 
tnmly to procure, $ 645, p. 1208 
Footboard, injuries to passenger riding on, liability, 
§752 

Footnotes, tarifits constmed in connection with, § 303, 
p- 70^ n. 98 
Footrest, 

Injuries to passenger extending feet under, con¬ 
tributory negligence, jury question as to, f 
803, p. 1596, n. 91 

Safety requirements, passenger carriers, § 741 
Footstool, boarding or ^Ughtiiig from vehicle, duty of 
providing, § 723 
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Force, 

Boarding or alighting from moving tram nnder, 
liability for injuries, § 725 
Fjection of passengers, use of, | S24, p. 1636 
Wrongful ejection of passenger. 

Exemplary damages, § ^3 
Suffiaency of evidence as to, § 840, n. 78 
Foreign earner, loss or injury to goods, jurisdiction 
of actions for, § 246 

I^reign commerce, dbaiges, rates applicable, § 314^ p. 
726, n. 11 

Ibieign country, delay in transportation of goods for 
sale in« special damages as recoverable, { 220, pi. 
459 

Foreign objects, injuries to passengers from, liability 
for, § 744, p 1400 

Foreign port, seizure of goods under l^al process in 
as exense for nondeliveiy, § 187 
Foreign ^pments. 

Delay in transpoitatioii, notice of probability to 
^pper, S 109 

Initial carrieis, federal legisLation as applicable 
to Habmiy, § 406^ p. 898 
Overebarges, ri^t to recover, $ 320, 767 

Tariffs, filing of, | 302, pu 697, n. 11 
Twenty-mgbt hour law as applicable to, | 485 
Barest fires, delay m transportation resulting m loss, 
liability, { 81, p. 164, lu 84 ' 

BViifeited ticket, ejection cm failure of passenger to 
pay fare, § SIO, pl 1616, m 41 
Forfeitare, 

Lien for charges, § 330 

Idmitation of liability, benefits of contract, S 115 
Nontransferable tickets, § GOB 
Wrongful ejection of fiassengef, ri£^t of action 
for, § 831 

Forged bill of lading. 

Conversion as result of delivery to bolder ol^ % 
181, p. 363, n. 89 

Discount of as affecting liability, { 128^ p 260, 
n. 82 

Transfer, rights acquired under, § 128, p 256 
Forged check, O. O. D. shipment paid for with, lia¬ 
bility of carrier, § 186, p 386 
Forged order. 

Delivery of goods under. 

Inability, § 174, p 348 
Becovery of value by carrier, § 173, p. 343 
Hisdeliveiy of baggage on, liability as for con¬ 
version, § 871 

Forgery, injured p“<?spnger guilty of in usung ticket of 
another, defense m action to recover damages, § 
712 

Forgotten baggage^ carrier’s liability in respect to, $ 
869, p. 1695 
Form, 

Bill of lading, § 123, p. 237 
Contract of ^^pment, { 130 
Notice of arrival of cars as respects Ji^t to de¬ 
murrage, § 341, p. 802 
Notice of claim for damages, § 239, p. 480 
Bate schedules, § 275, p. 625 
Former shipnent, admissibility of evidence as to 
rough treatment on, actions for injuries to live 
stock, § 255, p. 566 

Forty-eight hour penod, removal of goods, oommenc^e- 
ment of penod, S 153, p. 304 


Forwarder, 

Initial cjarrier as, § 414 
Dimiling liability to that of, § 105 
TermiTial carrier's liability as, § 423 
Forwarding agents, status as common carriers, | 10 
Forwarding cairrier, defined, § 402 
Forwarding cximpanles, lien for ckarges, § 326 
Forwarding shipment, connecting C5arrier*s breack of 
duty in respect to. Initial carrier’s liability, § 
406, p. 896^ n. 8 

BYaction of mile, fare as to when ckarges are on bas¬ 
is of mile, § 582, p 1114 
Fragile, 

Baggage marked accepted at owner’s rii^, § 878, 
n. 31 

Negtigenc:e in handling baggage marked, jury 
question as to, § 899, p 1734, n. 33 
Fragile property, con«^«lineiit of nature of as respects 
liability for loss or injury to, § 78, p 146 
Frandbdse, 

Fares as determined by, § 582, p. 1115 
Fares, ri^t to ckaige as part of, § 579, n. 29 
Injuries to passengers, liabilily as affected by 
ownership of, § 705 

Bate base valuation, inclusion in, § 580, p 1095 
Bate making, csonsideration of value for pur¬ 
poses of, § 286, p. 660 

Bates, street railroads, modification or change o^ 
§ 583, p. 1124 

Street railroads, rnsvimum fares fixed m, § 583, p. 
1U6 

Fmukq, discrimination as result of giving, § 380 
Fraud, 

Charges, amount as affected by, § 314^ p. 734 
Liability of carrier as affected by, § 1S€^ p. 
384 

C. O. D. shipments, 

Cemsignee obtaiTiing by right of carrier in 
respect to, § 186, p. 387 

Consignor making out bills of lading, liability of 
bank pnrr-basmg draft, § 128, p. 249 
Delivery to wrong person as excused by, § 174^ p 
' 348 

Fare, passenger and carrier relationship as af¬ 
fected by, § 560 

B^ulations for protection against, § 25 
Shipper’s fraud as affecting liability for loss or 
injuries to goods, f 78, p, 149 
Fraudulent bill of lading, transfer o1^ nghts acquired 
under, $ 128^ p 256 

Fraudulent device, ddhveiy of goods procured by, lia¬ 
bility confined to consignor, § 174, p 348 
Fraudulent vendee, transfer of bill of lading by, rights 
acquired by bona fide pur<kaser, $ 128, p. 258 
Free baggage. Ba^age or effects, ante 
Free cartage^ 

Disenmination as result of fumisibiTig, § gso 
Publication of fact § 302, p 699 
Free days, penalty for d^y in transportation, con¬ 
sideration of in detenniiiing reasonable time, S 
456 

B’ree storage, discrimination as result of, S 680 
Free transportation. 

Attendants for animflls common cam^ as to, § 
532, n. 58 
Drovers pass, ante 

Employees, status as passengers, { 546 
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Free tranigiortatioii—Contiimed, 

Injuries to passenger riding on in interstate com¬ 
merce, defense in action to recover, § 712 
Interstate, penalty for using, § 623, p. 1177 
T4Tnitation of liability as affected by provision 
for, § 95 
Passes, post 

Public officers, statutory regulation as to, § 5S2, 

p. 1110 

Freezing, 

Avoidance of loss or injury to goods caused by, 
negligence in lespect to as affecting bability, 
§ S3 

Delay in transportation causing loss by, liability, 
§ 81, p. 101, BL 83 

Delay in unloading, demurrage as affected by, 5 
315 

Delivery of goods as relieving carrier from lia¬ 
bility for loss througb, § 1S5, n. 67 
IjOSS or injury to goods as result of. 

Admissibility in evidence in respect to, § 255, 
p. 563, n. 89 

Bui den of proof as to, § 254, p. 53S 
Connecting carrier’s liability, § 421, p. 922, 
n. 6 

Instructions as to, § 259, p- ®)6i n. 48 
Liiability as within exemption as act of Gk>d, 
§ 76, p- 142 

Freight, 

See, also. Inanimate Freight, post 
Ba^age going as when i»assenger not accompany¬ 
ing, § 870 

Pooling arrangements in respect to, § 301 
B^plations for protection and preservation of, § 
25 

B^:nlations respecting tim^ place and method 
of receiving, § 26 
BYeight charges. 

Charges, ante 
Overcharges, iiost 

Freight dei>ot, usual jdace for delivery, § 167 
Freight elevators, passengers, common earner rela¬ 
tionship, § 533 

Freiglit rates. Bates and rate making, post 
Freight trains. 

Ejection of passengers. 

Failure to procure ticket or permit, S 810, p. 
1616 

Violation of regulation as to riding on, § 819 
Injuries to passenger on, burden of proof as to 
relationi^ip, % 764, p. 1446 
Jerks or jars, passenger assaming risk of, § 750 
Passenger and carrier relationship of person rid¬ 
ing on, § 552, p. 105S 
Passengers carried on. 

Assumption of risk, § 794 
Common carrier as to, § 532 
Degree of care required, § 684 
Duty of carrying, § 539 
limitation of liability as to, § 632 
Ticket or x>eimit on, requirements as to, § 606 
Freshets, inspection of tracks in case of, passenger 
carriers, § 736 
Fri^t, 

lioss or injury to ftnimals superinduced by, 
liiability in case of, § 79, p. 157 
limitation of liability, § 101 


Fright—Continued, 

Passenger carried beyond station, damages as 
recoverable for, § 672, m 18 
Front platform, alighting from vehicle from, con¬ 
tributory negligence, § 7^ 

Fruit, 

Admissibility of evidence as to condition of; ac¬ 
tions for loss or injury to, § 255, pi 562 
Connecting carriers, liability for unknown defects, 
§ 420 

Damage by cold as result of carrier’s negligence, 
sufficiency of evidence as to, § 256, p. 580 n. 
47 

Freezing resultiug in injury to, delivery by car¬ 
rier as relieving from liabihty, § 185, n. 67, 
Protection of while m transit, § 60 
Furf companies as common carriers, § 8^ n. 51 
Foil compensation, loss or injury to goods, recoveiy 
of, § 263, n. 11 

Funeral, passenger failing to arrive in time for be¬ 
cause of delay in transportation, darnages as re¬ 
coverable, § 672, n. IS 

Fungible goods, shortage in d^very, bulk price as 
determining damages, § 264^ p. 610, n. 24 
Fur coats, delay in transportation, damages recover¬ 
able, § 223, pL 445, n. 9 

Furnaces, delay in transportation, special damages 
as recoverable, § 229, p. 457 
Furmture, baggage as including, § 860 
Furniture movers, loss or injury of goods, liability, | 
73 

Furs, fading and deterioration of during tran^rta- 
tion, liability of, § 79, p. 153, n. 14 
Future price trend, rate making, consideration for 
purposes of, § 286, p. 661 
Gambling, ejection of passenger for, § 808, n. 86 
Game, transportation in violation of law as offense^ 
§ 521 

Game unlawfully killed, d^very to state as owner 
of, § 172, PL 340, n. 78 
Garmsbment, 

O. O. D. shipments, liability in case of, § 186; pl 
383 

Stoppage in transitu, right of as impaired or ex¬ 
tinguished by service of process of, § 149 
Gas, injuries to passenger as result of entry into 
car, jury question as to n^ligence^ § 7^ pl 1507 
Gasoline speeder, employees using, liability for in¬ 
juries, § 546, m 97 

G^temau, assault on passenger, liability for, { 691, p. 
1282 
Gates, 

Exhibition of ticket on passing through, { 609 
Maintenance and operation ot^ passenger carriers, 
S 744, PL 1398 
Street cars, 

dosing of; contributory negligence in attempt 
to board after, § 787 
Safety requirements, S 741 

General claim agent, notice of claim for damages to, 
sufficiency, | 239, p. 484 
General denial. 

Contributory negligence sofficienoy of, § 799, n. 
96 

Injuiies to passengers; actions to recover for, § 
763, p. 1439 
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Oeneral denial—Continued, 

Proof admissible under. 

Actions against connecting earners, § 439, p- 
946 

Actions for injuries to passei^ers, § 763, p 
1442 

General expenses, fares, consideration m detemnining 
reasonableness of, § 5S0, p. 1092 
General freight agent; contracts to furnish trains, 
authority m respect to, § 136 
General issue. 

Defenses adinissible under plea of, actions for 
loss or injuiy to goods § 252, p. 526 
Plea of, actions for injuries to passengers, § 7^ 
Wrongful ejection of passengers, plea of m ac¬ 
tion for, § 837, p. 1654 

General manager of railroad, fumishingr cars, author¬ 
ity to contract for, § 136 

General provisions, tariffs, harmoniKiTig with ^ecific 
provisions, § 303, p. 706 

Genuineness, bill of lading, transfer as warranty of, 
§ 128, p 259 

Gec^aphical advantages, rates for purpose of over¬ 
coming, § 292 

Geogiaphical limits, single fare for continuous trip 
withim street railroads, § 582, p. IIU 
Gifts, baggage as including, § 857 
Glass, inaunes to passengers from brealr!n|r of, pre¬ 
sumption of negligence, § 764, p. 1461 
God. Act of God, ante 

Go through uncompiessed, limitation of liability, con¬ 
struction of contract containing words, § 112, p. 
213 

Going concern value. 

Bate mahing, consideration for purposes of, § 

286, p 660 

Bates, consideration in determining, § 580, p. 1095 
Croing coupon, agent's failure to issue along with re¬ 
turn coupon, ejection of passenger m case of, § 
816, n.:l5 

Going to tram, passenger and carrier relationship, § 
556 

Golf dubs, delay in transportation, special damages 
as recoverable, § 229, p. 457 
Gong, starting without, street cars, f 733, p. 1382, n. 
59 

Good j^ith. 

Ejection of passengers, damages as affected by, 
i 852 

Overdiarge made in, penalty as recoverable for, 
§ 492 

Good wiU, rate malnng, consideration for puiposes 
of, § 286, p. 660 
Goods, 

Carrier of defined, $ 2 

Deviation from route contracted for in trani^r- 
tation ct, liability, § 82, n. 88 
Bailroads as common carriers § 6, pp. 32-38 
Governing law. 

Contracts of shipment, § 120 
Contributory negligence, | T74 
Delay in transportation, liability for, $ 190 
Ejection of passengers and intruders, § 828, pi 
1644 

Injuries to passengers, § 679 

Burden of proof, § 764, p 1453 
Limitation of hability. 

Baggage or effects, § 878 


€k)veming law—Continued, 

limitation of liability—<]k)ntmueds 
Loss or injury to goods, § 88 
Passenger earners, § 639 
Loss of ba^age, § 867 
Loss or injury to goods, § 72 
Belatioiiship, earners of passengers, § 536 
Sleeping car companies, actions against, § 919, p. 
1754 

Government property. 

Lien for freight charges on, § 328 
Preference, pleading as defense in actions for 
delay in transportation, § 215, p. 418 
Ctovemmental regulation. 

Business as subject to, $ 15 
Gamers and instrumentalities subject to, § 19, pp. 
4S-56 

Grab handle, contributory n^ligence in use of when 
alighting, sufficiency of evidence as to, § SUQ, p. 
1590 

Grade ciossings, passenger carriers, care required at, 
§ 746, p 1404 

Grade raising expense of considered for rate-Tnfltmg 
purposes, § 286, p 657, n 75 
Graduated charges, baggage, limitation of liability in 
accordance with, § 876 
Grain, 

Bulk ^ipment. 

Custody and control while awaiting delivery, § 
152 

Place of delivery, § 167 

Delivery to private warehouse of consignee, duty 
as to, § 167 
Gratuitous bailee. 

Baggage delivered to carrier as, presumption of 
negligence, § 897, p 1728 
Liability as. 

Baggage remaining for passenger’s accom¬ 
modation, § 885 

Expiration of reasonable time for removal of 
goods, § 157 

Gratuitous caniers, private carriers, § 4 
Gratuitous pass, d^ned, § 622 
Gratuitous passenger, 

Ba^age or effects, liability in respect to, { 867 
Exposure by failure to keep waiting room open, 
liability for, § 721, p. 1348, n. 8 
Injuries to, 

Bes ipsa loquitor as applicable, § 764, p. 1453 
Bight of action for, § 758 
Limitation of liability m respect to, § 632, n. 77; 

§ 634, p 1191 
Belationhlup, § 549 

Gravel trams, passenger and earner relationship of 
persons riding on, § 552, p. 1056 
Grease pool at bus station, liability for injury to 
passengers as result § 717, p. 1339, n. 57 
Greasing dtiarges, discrimmation in, § 376, p. 841, n. 
26 

Groceries, baggage, trani^ortation as, § 862, n. 95 
Gross n^ligence. 

Injuries to passengers, 

Gontnbntory negligence as affecting ri^^t to 
recover, § 783 

Exemplary damages in case of, § 772 
Jury question as to, § 768, p. 1499 
lamitation of habdity for, { 630 
Pleading § 761, p. 1431 
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Gross negligence—Continued, 

Jury question as to in respect to refusal to take 
stock on through train, § 258, p. 589, n. SS 
Limitation of liability for, loss or injuries to 
goods, § 99, -p. 190, n. 32 
Exemplary damages as recoverable, § 269 
Instruction as to, § 259, p. 601, n. 68 
Wrongful ejection of passengers. 

Exemplary damages for, § S53 
Sufficiency of evidence as to, § SIO, n. 79 
Gross receipts, rate makiug, consideration for pur¬ 
poses of, § 288 
Group rates, 

Eetennination of reasonableness, § 283, p. 645, n. 
60 

Discrimination as result of, § 360, m 60 
Passenger carriers, validity, § 581, p. 1098, n. 2 
Guard, 

Assault on passenger, liability for, § 691, p. 1282 
Inability for injuries to, § 546, n. 94, 99 
Guardrail, 

Crowdmg, protection of passengers by Tnainte- 
nance of, § 720, p. 1346 

Station platform, passenger carrier’s duty to 
erect, § 717, p. 1335, n, 32 

Guest, contributory negligence, application to per¬ 
sons riding in taxicab, § 774, n. 20 
Guns, ba^age as including, § 860 
Guttie, jury question as to death of stallion bemg 
caused by during transportation, § 25^ p. 588^ n. 
88 

Habit, admis^bility of evidence as to, action for 
wrongful ejection of passenger, § 839, p. 1658 
Had^s, 

Drivers of, care required in s^ection, § 688 
Exclusive privileges to, passenger carriers, $ 576, 
p. 1087 

Fares, l^slative regulation, $ P- 
Passenger carrier, $ 534 

Stands, rules and r^ulaticms as to, passenger 
carriers, § 577 
Use of premises, § 575 

Half interest, delivery of goods to one owning only, 
liability in case of, § 174^ p. 345, n. 17 
Hand baggage. Damage or ects, ante 
Hand cars, passenger and carrier relationi^p of per¬ 
son riding on, § 552, p. 1057 
Handholds, contributory negligence for failure to use^ 
jury question as to, § 803, p. 1597, n. 97 
TTandling of train, live Stock carriers, care required, 
§ 63, p. 110 
Handrail, 

CJontributory negligence in use of, alighting from 
vehicle, § 78S, p. 1563, n. 74 
Passenger carriers, 

Relationship of person not having come in 
contact with, § 557, p. 1064 
Safety requirements as to, § 741 
Hat check, conductor wrongfully taking upi, ejection 
of passenger, § 818 

Hauling charges, breach of contract of shiinneat, re¬ 
covery of, § 134, p. 273, n. 28 
Hazards of trav^ contributory negligence, passen¬ 
ger failing to take notice of, § 794 
Health, refusal to receive and transport property in¬ 
jurious to, § 28, p. 62 


Health commissioner, certificate of as admissible in 
action for damages to shipment, § 235, p. 562, n. 
76 

Health officers, removal of passenger by as wrongful 
ejection, § 820 
Hearing, rates, 

Action to set aside as unreasonable, § 309, p Tig 
Proceeding against carrier to enfoice compliance 
with rates fixed, § 304 

Proceedings before commission to fix, § 582, jn 
1109 

State railroad commission, { 18 
Heating, 

Gars, 

Connecting carriers duty in respect to, § 421 
Discrimination in respect to, § 365, n. 10 
Passenger carriers, § 741 
Perishable goods, § 60 

Injuries to anim-ils as result of, limitation of lia¬ 
bility, 5 101 

Limitation of liability for damage caused by, 
construction of contract, § 112, p. 215 
Loss or injury due to, liability, § 79, p. 155 
Perishable goods injured by, limitation of liabil¬ 
ity, 1107 

Stations and waiting rooms, duty of carrier in 
respect to, § 721, pp. 1347-1350 
Heatstroke, admissibility of evidence as to, passen¬ 
ger’s action for damages for carrying past des¬ 
tination, § 666, p. 1239, n. 16 
Heavy traffic, nonperformance of agreement to for- 
nish cars as excused by, § 133, p. 268 
Helpless iiassenger, ejection of^ 

Admissibility of evidence as to knowledge of con¬ 
ductor, § 839, p. 1657, n 37 
Liability for damages resulting, § 830 
Hepburn Act, limitation of liability, GOunecting car¬ 
rier’s right to benefit of, § 433 
Hidden defeerts, passenger carriers, liability for in¬ 
juries from, § 737 

Hides, cattle killed in transit, deduction for in award¬ 
ing damages, § 271 

High explosives, rates, classification for puipose of, S 
314, p. 729, IL 18 

High step, assistance to passenger in boarding train, 
§ 727, n. 68 

Highest degree of care. 

Approaches, passenger carriers, § 714, p. 1329 
Assault by employee, protection of passengers 
from, f 691, p. 1281 

Boarding or alighting from cars, street. 
Railroads, § 733, p. 1374 
Requirements as to, § 723, pp 1352-1356 
Children passengers, § 694, p. 1291 
Collision, protection of passengers from injury 
from, § 746, p. 1403 
Ejection of passengers, § S22 
Elevator carriers, hoarding and alighting from, § 
734 

Fellow passengers, protection against injury 
from, § 695, p. 1296 

Insults or indignities on part of employees, pro¬ 
tection of passengers from, § 692 
Passenger carriers. 

Instruction as to, § 769, p. 1526, n. 85 
Protection of passengers from injury by em 
ployees, § 689, p 1276 
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degree of care—Continued, 

Passenger carriers—Continued, 

Requirements as to, § 6TS, p. 1257 
Roadbed and tracks, § 739 
Sleeping car comi>anies, § 909, n. 55 
Third persons, protection of passengers against 
injuries from, § 696 

Highest market value, damages for conversion of 
goods as determined by, § 184, p 378 
Highest practical care, passenger carriers, require¬ 
ments as to, § 678, p. 1258 

Highway crossings, interurban cars stopped for ac¬ 
commodation of passengers, safety requirements 
as to, § 723, p. 1354, n. 63 

Highways, collision between v^des resulting m in¬ 
juries to passenger, presumption of n^bgence, § 
764, p. 1457 

Hire, transportation for, § 3, p 30 
H<^ serum, delay iu transportation, special damuges 
as recoverable^ § 229, p. 457, n. 47 
Hogs. Iiive Stock, post 

Hold track, duty of prompt ddivery as ended when 
cars are placed on, § 162 

Holdmg goods, request of consignee, liability of car¬ 
rier as affected by, § 154 

Holding out to public, passenger carrier, necessity 
of as respects liability as common carrier, § 530 
HddiTig diipment, delivery with directions as to, 
liability of carrier in case of, § 146, p. 287 
Holdmg train, tickets, procurement of, S 729 
Holdup, likelihood of staging warranting ejectment 
of passenger, § 808, n. 77 

Hol^ contributory uei^gence of passenger stepping 
mto when alighting. Jury question, § 803, ii. 1600 
Holiday, inspection prevented because of observance 
of, delivery as affected by, S 170, n. 63 
Horse cars, d^ee of care as to passengers on, § 686 
Horsebai^ nde, exposure Ity passengm: disdiaiged at 
wrong destination, dannoges as recoverable for, § 
671, p, 1248, n. 5 
Horses, 

Se^ also, I/ive Stock, iKxst 

Baggage within statute relating to llniitation of 
liabiUty, § 875, p. 1700, n. 69 
Hot box, dday in tran^ortation caused by devdop- 
ment, liability in case of, § 206 
Hot weather, loss or injury to goods as result of lia¬ 
bility as within exemptiaa as act of God, § 76^ p. 
142 

Hotd expenses, wrongfal ejection of passengmis, dam¬ 
ages as recoverable for, § 848 
Hotd porter, acceptance of goods for as agent of car¬ 
rier, liability for loss in case of, § 146 
Hotd mnnmis, rules and regulations as to use of 
premises, passenger earners, { 575 
Hotels, claim dieck including privil^e of cbedi- 
mg baggage at, § 866 

Hours, ticket office, tune for keying open, { 601, p. 
1155 

Housdiold goods. 

Baggage as including, § 860 

Dday in transportation, damages recoverable, § 
225; S 229, p. 455; § 264, p. 614 
Human agency, loss of live stock as caused by, burden 
of proving, § 254^ p 554 

HumanitaTian doctrme, contributory negligence, jury 
question as to, $ 803. p 1592 


Humiliation. 

Breach of contract or duty to transport, damages 
recoverable for against passenger carrier, { 
671, p. 1246 
Sleeping car passenger. 

Damages recoverable, § 920 
Protection from, § 909, n 53 
Wrongful ejection of passengers. 

Damages recoverable for, §§ 847, 850 
Instraction on, § 843, n. 31 
Jury question as to, § 842 
Hunting apparatus, baggage as induding, § 860 
Husband and wife, 

Ba^age and effects, husband’s ri^t of action for 
loss, § 894 

Passenger and carrier rdationsbip of bnsband as^ 
sistlng wife on train, § 553, n. 8 
Sleeping cars, jmnt occupancy of berth, § 907 
Hydrophobia, nonddivery of dog shipped to ascer¬ 
tain having, damages recoverable, § 160, p. 319 

Ice, 

Alighting £rom vdiide, si^istanoe to passenger, § 
727, n. 68 

Contributory negligence of passenger attempting 
to board vehicle^ jnry question as to, § 803, 
p 1595, n. 82 

Dday in transportation, special damages as re¬ 
coverable, § 229, p. 457 
Injuries to passenger. 

Contributory neglig^ce, { 802, p 1589, n. 46 
Liability, § 744, p. 1400 

Notice as condition precedent to action, § 758 
Presomptiem of ne^igmice, § 764, p. 1461 
live stock injured as result of ice in yard, admis¬ 
sibility of evidence as to, § 255, p. 565, n. 7 
Loss or injury to goods as result of presence o^ 
liability as within exemption as act of God, 
§ 76, p. 142 

Platform free from passenger carrier’s duty of 
keeping, § 719 

Warning alighting passenger as to ice on steps; 
S 724, p. 1356 

Ice dealers, status as common carriers, § 12. n. 77 
Icing, 

Additional charges for, § 31^ p. 736 
Charges, publication and filmg of sdiedule, § 302, 
p. 699 

EtXpense of, consideration for rate malring pur¬ 
pose^ § 290, p. 668 

Instractions as to, actions against connecting 
carriers, § 443, p. 963, n. 63 
Loss or injury to goods as result of negligence 
in respect to, sufficiency of evidence, § 256, 
p. 580, n. 47. 

N^ligenoe in as attributable to carrier, g 61, n. 
46 

Reasonableness of charges for, § 297, p. 676, n. 
86 

Identical goods, ddivery of as required, § 161 
Identification, tickets, 

Ejection of passenger for failure to comply with 
conditions as to, § 814 
Reduced rate, § 620 
Identity of prcqperty. 

Admissibility of evidence as to, actions for loss 
or injury to goods, § 255, p. 561 
Law questimi as to, actions for loss or injury to 
goods, § 258, p 592 
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Identity of property—Continoed, 

Sufficiency of evidence as to, actions for loss or 
injury to goods, § 256, p. 576 
Illegal charges, conversion as result of refusal to de¬ 
liver until payment oj^ § 181, p. 364 
Illegal fare, payment to avoid ejection, damages for 
humiliation, § S50 

Illegal possession, transportation of goods for aae in, 
conversion as result of, § ISl, p. 366 
Illegal searches, passengers, liability for acts of em¬ 
ployee in assisting, § 693 

Illness, passenger becoming ill during transit, care re¬ 
quired as to, § 604, p. 1293 

Illustrated instructions, injuries to passengers, ac¬ 
tions for, § 760, p. 1530, n. 9 
Impediment, alighting from moving train, contribu¬ 
tory negligence as dependent on, § 793, p. 1571 
Implements, delay in tran^ortation, damages recov¬ 
erable, § 223, p. 446 
Implied contract. 

Collection on delivery, S 186, p. 382 
Compensation for services, § 312 
Delivery within reasonable time, § 101, p. 302 
Instruction authorizing recovery on actions for 
loss or injury to goods, § 259, p. 598 
Published tariff avoided or varied by, § 392, p 
870 

Safe carriage of goods. § 71, p, 131 
Through transportation, § 403, p. 887 
Implied relationship, passenger and carrier, § 553 
Implied waiver, notice of cl aim for damages, § 241, 
p. 492 

Import duties, lien for, § 325, n. 44 
Imported shipments, rates for intrastate transporta¬ 
tion ot § 278, p. 633, n. 47 
lmi)osition, regulations for protection against, § 25 
Improper address, burden of proof as to, action for 
delay in transportarion, § 216, p. 421 
Improper fare, passenger and carrier r^ation^ip of 
one permitted to ride on, § 559 , n. 11 
lmprox)er liberties, female passengers, protection 
from, § 692 

Improper loading; Upper’s negligence as affecting 
liability for injury as result, § 67, p. 126 
Improper packing, loss or injury to goods as result 
of, liabiUty, § 78, p. 150 
Improper place. 

Abating from vehirie, contributory negligence, 
jury question as to, § 803, p, 1599 
Persons riding in, passenger and carrier rela¬ 
tionship, § 552 , p. 1056 

Biding in as contributory negligence, § 798, pp. 
1570-1584 

Jury question as to, $ 803, p. 1598 
Improvements, net earnings applied to, consideratimi 
for rate maklTig purposes, § 288 
In transit at carrier's discretion, limitation of lia¬ 
bility, construction of contract containiTig words, 

§ 112 , p. 213 

XnaccessbilLty of goods; removal prevented by, liabil¬ 
ity of carrier as extended in case of, § 155, n. 68 
Inadequate damages^ 

Breadh of contract or duty to transport, passen¬ 
ger carriers, § 675 
Injuries to passengers, § 773 
Wrongful ejection of passengers, § 854 
Inadvertence, excessive far^ defense in action for 
penalty, $ 587, p. 1145 


Inanimate freight. 

See, also. Freight, ante 

Admissibility of evidence as to negligence In 
transportation, actions for loss or injury^ « 
255, p. 562 

Care of while in transit, §§ 60-62, pp. I 04 _iog 
Facilities for receiving and delivering, duly in 
respect to, § 42 

Limitation of liabibfy in respect to caretaker « 
632 ’ * 

Loadng and unloading, duty as to, § 67, pn 123- 
127 

Negligence in carriage of, presumptions and bur¬ 
den of proof, § 254, p. 546 
Suitable ears for, duty of furnishing, § 49 ^ pp 95 , 
98 

Incapacitation, passenger during transit, care re¬ 
quired in case of, § 694 p. 1293 
Inridental charges, lien for, § 325 
Incidental damages, 

Delay in tran^ortation, recovery of, § 226 
Loss or injuries to goods, § 266 
Inridental delays in transportation, liabiUty for s 
206 ’ * 

Incidental services, additional charges for, S 314 P 
i 3 d 

Inclement weather. 

Failure to furnish cars as excused by, § 36 
Live stock carriers, duty to protect stock trom. s 
63, p. 110 

Passenger compeUed to ride in as result of car¬ 
rier’s n^ligence^ damages recoverable, S 671 
I p. 1248, n. 5 ^ 

Inclines, operators of as common carriers, $ 12 
Income taxes, rate mairing, consideration for pur¬ 
poses of, § 288, XL 55 

Incompetency of employee, admissibiUty of evidence 
as to in action for injury to Uve stock. § 255 n. 
565, n. 10 '-t . 1 ^ 

Incomplete performance damages recoverable against 
carrier, § 33, p. 68 
Inconsistent instructions. 

Injuries to pass^gers, actions for, $ 769, p. 1525 
Wrongful Section of passengera action for, s 
843 

Inconsistency, finding^ actions for loss or injury to 
goods, § 260 
Incx)nyenience^ 

Breach of contract or duty to transport; damages 
recoverable against passenger carrier, § 671 
pp. 124&~1249 

Contributory negligence in respect to acts to 
avoid, § 778 

Delay in trao^ortation causing; recovery of 
damages for, § 229, p. 455 
Freight or mi'x-ed trains, passengers as assnining. 

§ 684 

lioss or injury of goods resulting in, damages as 
recoverable for, § 264 P- 614 
Sleepmg car passengers, Uability for, { 909 
Sleeping cars, damages for, j 920 
Wrongful ejection of passengers; damages for, 

§ 848 

Incorporation, legislative power in respect to, § 14 
Increase of rates, 

CarriCT’s power as to, § 277, p. 620 
Discrimination r^noved by, burden of proof as 
to, i 299. p. 685 
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[ncTease of rates—Contmned, 

Enforcem^t pending appeal from order as to, § 
2S4, p. 651 

Passenger carriers, right m respect to, § 581, p. 
1096 

Public service coTninissioiis, power in reject to, 
§ 5S2, p 1106 

State commission’s power in respect to, § 278, p- 
636 

Street railroads, authority of regulatory coTnTni5=s* 
Sion, § 583, p. 1132 
Indecent assault, 

F^ale passengers, protection from, § 692 
Pleading of, § 761, p. 1432 

Indecent language, f^ow passengers using, liability 
of carrier, § 695, p 1300 

Indefinite instmctions, loss or injury to pr<^rty, 
actions for, § 259, p. 594 

Indemnity, connecting carriers, acceptance of dam¬ 
aged goods, § 419 
Indemmty bond, 

Ctonditiou precedent to d^very, carrier’s ri^t to 
regiure, § 148, p. 294 

DeUveiy of goods under, liability of carrier, $ 172, 
p 341 

Independ^t contract, injuries to passenger transport¬ 
ed on, liability for, § 701, p 1312 
Independent contractors, passenger carriers, liability 
for acts of, § 690, p. 1278 
Independent lines, transfers between, §§ 651-653 
Indictment, 

Ck>ncessions, solicitation or acceptance of, § 524, 

p. 1026 

Discrimination, solicitation or acceptance of, § 
52^ p. 1030 

iiccessiYe fares, prosecution for, § 589 
Falsificaticm in respect to weight or contents, 
prosecution for, § 526 
Prosecution for crffenses, § 522, p. 1020 
Behates, solicitation or acceptance of, § 524^ Ik 
1028 

Tapping pipe line^ § 526 
Indignities, 

Damages for, passenger carrier’s refusal to trans¬ 
port passenger, § 540 

Passenger offered, sufficiency of evidence as to, 
§ 766, p. 1493 

Protection of passengers from, { 692 
Wrongful ejection of passenger, damages, §§ 847, 
850 

Individuals, liability as common carriers, § 3, p. 29 
Indorsee, biU of lading, party to action for loss or in¬ 
jury to goods, § 249, p. 516 
Indorsement, 

Draft with bill of lading attached, title taken by 
transferee, § 128, p. 247 

Order biU of lading, delivery dependent on, § 132, 
p 335 

Shipping rec^pt, transfer of title by, f 121 
TKcket, stop-over privilege conditioned on, § 647 
Transfer of bill of lading by, § 128, p 244 
Inducement, alighting from vehicle, contributory n^- 
hgenc^ jury question as to, § 803, p. 1601 
Industrial companies, railroads operated by as com¬ 
mon carriers, § 6, p 34 
Inevitable accident. 

Act of God as synonymous with, $ 76, p. 141 
Injuries to passengers, liabili^ for, { 678, p. 

1260; I 697 
13CJr.S—115 


Infants. Children, ante 
Infected pens, loss or injury to live stock unloaded 
in, liability for, § 43 
InfecticHi, live stock injured as result of, 

Admi«» 5 lhility Of evidence as to in action to re¬ 
cover for, § ^5, p. 564 
Burden of proof as to, § 254, p. 555 
Infectious disease. 

See, also. Contagious diseases ante 
Passenger afflicted with, sleeping car companies 
right to refuse, § 907. 

Infirm passengers, 

Alighting from v^<ies, assistance to, § 727 
Attendants, passenger and carrier relatiom^p 
while assisting, § 553 
Duly to transport, § 538 
Feeding of, duty in reject to, § 645, p. 1208 
Injuries to, jury question as to neghgence^ § 768, 
p. 1498 

Special care and attention, § 694^ p. 1289 
Inflaminable goods; 

Concealment of nature of as affecting liabiliiy 
for loss or injury to, § 78, p, 148 
Fellow passengers carrying, liability for injury 
to other passengers, § ^5, p. 1297 
Inflated values, rate base using, § 286, p. 656 
Information, 

Duly of fomi^shiug to passengers, § 640 
Injuries to persons on premises for purpose of ob- 
taiuiTig, liability for, § 722 
P^alties for refusal to give, | 482 
Ingress or ^ress, safety of approaches, passenger ear¬ 
ners, § 714, pp. 1328-1332 
Inherent defects. 

Admissibility of evidence as to, actions for loss 
oi injuries to goods, § 255, p. 563 
Tiimitation of liabOity in respect to loss as re¬ 
sult of, § 98 

Iioss or injury to goods as result of. 

Burden of proof, § 254, p. 541, n. 94 
Instruction on, § 259, p. 604, n. 84 
Instructions m respect to, f 259, p 599 
Inherent nature of property, loss or injury resulting 
from, liability in case of, § 79, pp. 151-158 
Inherent propensities, live stock injured because of, 
snAieiency of evidence as to, § 256, p. 578, n, 44 
Inherent vice. 

Injuries to animals as result ot, carrier’s liability, 
• § 54 

Instmction defining, actions for loss or injury to 
property, § 259, p. 599, n. 60 
Inhumanity, injuries to passengers, damages for men¬ 
tal suffering as dep^dent on, | 771 
Initial carrier. 

Agents or officers <xf giving through rates; bind¬ 
ing effect on final carrier, § 137 
Arrival of goods, duty of notb^ying connecting 
carrier, § 409 

Baggage or effects, liability for loss or Injury, $ 
888 

BiU of lading, 

Tnmltation of liability under, f 407, p. 907 
Presumption as to issuance, § 440, p. 956 
Charges, 

GoUection by, § 315, p 743 
Party to action for recovery of, f 318, p. 759 
Claim for damages, connecting carrier’s right 
to h^efit of stipulation for notice, § 434 
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Initial carrier—Continued, 

Contracts of shipment, termination of liability 
under, § 133, p 266 

Contractual limitation of liability, liability lim¬ 
ited to own line, § 407, pp. 9(^>“909 
Defined, § 402 
Delay in transportation, 

drcumstantial evidence establishing liabil¬ 
ity, § 442, p. 960 
liabmty for, § 416 

Delivery of goods to connecting carrier. 

Duty as to, § 410 

Liability for acts resulting in injury there¬ 
after, § 415 

Relation to goods pending, § 411 
Sufficiency, § 412 
Ebcpress companies, § 402 
Federal l^^tion. 

Liability for loss or injury under, S 406, p. 
890 

ijimitatWHi of liability, § 407, p 005 
Forwarder, status as, § 414 
Injuries to baggage^ presumptions as to, § 890 
Injuries to passengers. 

Burden of inroof as to liability, { 764^ p-1444, 
XL 42 

Joint liability, § 709 
Inability for, § 652 

On connecting lines, § 702 
Biterstate shipm^ts, § 402 
Limitation of liability, 

Gonnectiag carrier’s ri^t to benefit of, § 
432 

Contracts limiting to own line, 5 407, pp- 9(^ 
909 

Injuries to passengers, § 638 
State legislation as authorizing, { 407, p. 906 
Loss of baggage, presumptions as to, § 890 
Loss or injury on connecting lines, liability for, 
§ 403 

Absence of statute or medial contract for 
through transportation, § 404 
Loss or injuries to baggage, presumptions, { 897, 
p. 1729 

Loss or injuries to goods, 

Barden of proof as to, § 440, p. 947 
Liability for on connecting lines. 

Federal legislation affecting liability. § 
406, p. 890 

Special contract for through tramsporta- 
tion, § 405, pp- 886-890 
liability over to carrier paying loss, { 446 
Manual transfer of possession to connecting car¬ 
rier, necessity, S 432 
Oveicharg)^ liability for, § 322 
Partial loss of goods, damages recoverable, § 445, 
DL 87 

Ferisbnble goods, liability for acts resulting in 
injury after delivery to connecting carrier, 
§ 415 

Pleadings in acticms against, § 439, p. 941 
Return of goods, liability on receipt for, § 417 
Bights, duties and liabilities, i§ 401-417, pp 
8^-916 

Route sheeted by, § 45 

Shipping directions to connecting carrier, duty 
of giving, § 413 


Initial carrier—Continued, 

State legislation, liability for loss or injury as 
affected by, § 406, p. 901 
Suitable cars, duty of furnishing, § 51 
Through bill of lading, presumption as to issu¬ 
ance, § 440, p. 956 
Through ^ipment, 

Carmack Amendment governing liability for 
loss or injuries, § 405, p. SSS 
Limitation of liability to own line in case 
of, §408 

Tickets over connecting lines, bmdmg effect 
of, § 605 

Transfers, liability on, § 652 
Warehouseman, 

Liability as, § 406, p. 905 
Status as, § 414 

Wrongful billing, liability for, § 415, n. 15 
Wrongful ejection of passenger by connecting car¬ 
rier, liability for, § 829 

Initial poinl^ demurrage collectible for detention at, 
§ 335, p. 794 
Injunction, 

Compliance with rates enforced by, § 584, p. 1139 
Confiscatory rates, enforcement prevented by, § 
306, p. 710 
Ckmnecting carriers. 

Exchange of business emnpeUed by, § 450 
Receipt of property compelled by, § 427 
Discrimination, §§ 389-391, pp. 866-869 
Enforcement of rates, effect of, § 584, p. 1137 
Furnishing of cars compelled by, § 39 
Nondelivery of goods as excused by issuance of, 
§187 

Nontransferable ticket, purchase and sale o:l^ § 
607 

Orders of state railroad commia^sion, enforc^ent 
of, § 24, p- 59 

Overcharge wliile in effect, recovery back, § 321 
Rates, 

Enforcement of compliance by, § 304 
Enforcement prevented by, § 584, p. 1135 
Proceedings by earner for lelief against un¬ 
reasonable rates, § 306, pp. 709-714 
Refusal to receive and transport property war¬ 
ranting issuance of, § 34 

Unreasonable rates, enforcement § 309, p. 717 
Injured animals, conversion as result of removing for 
purpose of treatment, § 181, p. 366 
Injured passenger, care and attention to be given to, 
§ 754 

jhijuries to baggage. 

Act of God, jury question as to, § 899, p. 1734 
Actions for, §§ 892-901, pp. 1722-1736 
Admissibility of evidence in action for, § 897, p 
1730 

Answer in action for, § 896 

Burden of proof in action for, § 897, p. 1726 

Cknnplamt in action for, § 896 

Conditions precedent to action for, § 894 

Ck)miectmg carriers. 

Liability for, § 887 
Presumptions, § 897, p. 1729 
Contributory negligence affecting liability, § 873 
Custody retained by passenger, liability in case 
of, § 869, pp. 1692-1695 
Damages for, § 903 
Declaration in action foi^ § 896 
Double damages, § 903 
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Injuries to baggage—Continued, 

Evidence in action for, § 897, pp 1726-1732 
Exemplary damages, § 903 

Fact questions in action for, § 899, pp. 1732-1735 
Findings in action for, § 901 
Form of action for, j ^3 
Initial earners. 

Inability, § 888 
Presumptions, § 897, p. 1729 
Instructions m action for, § 900 
Intermediate carnets, bnrden of proof, S 397, p. 
1729 

Issues m action for, § 896 

Jomt liability, connecting carriers, § 887 

Jury qnestions in action for, 5 899, pp. 1732-1735 

Iiaw questions, § 899, pp. 17^-1735 

Liability in general, § 867 

Limitation of liability, jiost 

Negl^ence, jury question as to, S 899, p. 1734 

Nominal damages, § 903 

Parties to action for, | 895 

Passenger not accompanying, liability in respect 
to, § 870 

Petition in action for, § 896 
Plea m action for, § 896 
Pleadmg in action for, § 896 
Presumptions in action for, § 897, p. 1726 
Place of injury, § 890 
Proof in action for, § 896 

Proximate cause, jury question as to, § 899, p 
1734 iL 33 

Bemedies of passenger, S 893 
B^lication or reply in action for, { 896 
Bight of action for, { 894 
Sleeping cars, 

CJontnbutory negligeuee, $ 917 
Damages, J 920 

Liability. |§ 914-916, pp. 1748-1751 
limitation of liability, § 916 
Pleading in actions for, f 919, p. 1755 
Proiierty for which liable, § 915 
Special damages, § 903 
SucceediDg earners, liability, | 889 
Sufficiency of evidence in action for, 5 897, p. 1731 
Terminal carriers, habilily, § 889 
Transfer companies, liability for, § 891, pp. 1719- 
1722 

Trial of action for, 55 898-801, pp. 1732-1736 
Variance m action for, § 896 
Verdict in action for, § 901 
Injuries to ^ployees^ liability, passenger distingnish> 
e4 5 ^ 

Injuries to goods. 

Abandonment on account of damage, § 273 
Act of God causing, exemption fnmi liability, 5 
76, pp. 139-143 

Answer in action for, § 252, pp. 526-^29 
Burden of proof in action for, § 254, pp. 535-559 
Against connecting carriers, § 4^, p. 947 
Complaint in action for, § 251, pp. 518--526 
Conditions precedent to action for, § 247 
Conflict of laws, limitation of liability, § 88 
Connecting carriers. 

Admissibility of evidence, § 441 
Damages recoverable, § ^ 

Federal legislation as aff/ecting liabilily, § 
424 p. 925 

Jurisdiction of actions for, § 437 
Liability for, % 424, pp. 922-931 


Injuries to goods—Continued, 

Connecting carriers—Continued, 

Liability over of carrier causing loss, § 446 
Parties to actions for, § 438 
Trial of action for, § 443, ppi 961-965 
Damages, §§ 262-274, pp. 607-623 

Admissibility of evidence as to, § 255, p. 571 
Declaration in action for, § 251, pp. 518-526 
Defective cars resulting in, liability for, § 49, p. 
96 

Defeases, actions to recover damages for, § 245 
Delivery to carrier as prerequisite to liability, § 
142 

Deviation resulting in, liability, § 82 
Diserimin-ition, contracts in violation ot. 

Interstate commerce law as affecting ri^t to 
recover, § 394 

State law as affecting right to recover for, 
§ 396 

Evidence in actions for. 

Admissibility, § 255, pp. 559-575 
Weight and sufficiency, § 256, pp 575-^84 
Fact questions in actions for, § 258, pp. 584-594 
Findings in action for, § 260 

Against connecting carriers, % 443, p. 964 
Hous^old goods, damages recoverable, § 264, pl 
614 

Improper packing causing, liability in case of, § 
78, p. 150 

Incidental damages as recoverable, 5 266 
Inherent nature cansmg, liability in case of, f 79, 
pp. 151-158 
Initial carrier. 

Burden of proof as to, § 440, p. 947 
Uabilify for acts after delivery to connecting 
earner, § 415 

Liability for loss on connecting imps , 1 403 
Absence of statute or vernal contract for 
through transportation, § 404 
Federal legislation affecting, § 406, p 890 
Special contract for throngh transporta¬ 
tion, § 405, pp. 886-890 

Instructions in actions for, § 259, pp. 594-605 
Insurance, 

Carrier’s ri^t to beneflt of, 5 398 

Special contracts as affecting right, § 399 
Intermediate carriers, burden of proof as tOL fi 
440, p. 949 

Issues in actions for, f 253%, pp, 530-535 
Judgment in action for, § 261 
Jurisdiction of action for, § 246 
Jury questions in actions for, § 258, pp. 584-594 
Against coonecting carriers, § 443, p. 961 
Law questions in actions for, § 258, pp. 584-594 
I^ility, §§ 71-118, pp. 131-230 

Avoidance or lessening of injunei^ § 30 
Commencement of, § 84 
Common earners, $ 73 

Effect of n^t of carrier to refuse to receive 
goods, § 85 

Excepted causes, §§ 75-79, pp. 138-158 
Proximate cause, §§ 80-83, pp. 158-168 
Governing law, $ 72 
In general, § 71, pp. 131-137 
Insuraace by carrier as affecting, § 87 
Limitation of, |S 87-117, pp. 170-230 
Private carriers, § 74 
Public enemy causing, ] 77 
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[Djuiies to goods—Continued, 

Liability—Continued, 

Salvage ri^t as affecting, S 86 
Termination of, § 84 
Lien for charges as affected by, S 325 
XJmitations, actions for, § 248 
Limitation of liability, i>ost 

Loading and unloadiiig, liability in respect to, S. 
67, p. 124 

Natural causes, liability in case of, § 79, pp. 151- 
15S 

Parties to action for, §§ 249, 250, pp. 509-518 
Penalties for. 

Belay, statute Imposing as applicable to, § 

PaHure to pay, §§ 474 480, pp. 983-988 
Actions for, § 479 
Amount of, § 480 
Bvidence in actions for, § 479 
Judgment as prereq.uisite to recovery, S 
476 

Jurisdiction of actions, § 479 
Parties to actions for, § 478 
Pleading in action for, § 479 
Bequisites and sufficiency of claim, § 475 
Settlement of claim as affecting right to, 

S 477 

Trial of actions for, § 479 
Venue of actions, § 479 
Petition in action for, § 251, pp. 518-526 
Plea in action for, § 252, pp. 526-529 
Pleading of, actions against connecting carriers, 

§ 439, p. 943 

Pleadings in action to recover for, §§ 251-253, pp 
518-535 

Presumptions in actions for, § 254, pp. 535-559 
Proof in actions for, § 233%, pp. 530-535 
Beplication or reply in action for, § 253 
Betention undhr lien for charges, liability, § 333 
Betum to shipper, initial carrier's liabiKty, § 417 i 
Bight of action for, § 245 

Shipper’s negligence causmg, liabflity as affected 
by, § 78, pp- 144-151 
Special damages recoverable, § 267 
Sufficiency of evidence, actions against connecting 
carriers, § 442, p. 958 

TermiTisil cariiers, j 

Burden of proof as to, § 440, p. 949 
Liability for, § 424^ pp. 922-931 
Time to sue for, § 248 

Trial of actions for, §§ 257—260, pp. 584r-606 
Variance in actions for, § 253%, pp. 530-535 
Venue of action, § 246 
Verdict in action for, § 260 
Injuries to passengers, §§ 676-773, pp, 1253-1523 

Abstract instructions in actions for, § 769, p. 1530 
Abusive language. 

Admissibility of evidmice as to, § 765, p. 1467 
Sufficiency of evidence^ § 766, p. 1493 
Acceleration of speed, jury question as to negli¬ 
gence, § 768, p. 1514 
Act of God, liability in case of, $ 697 
Accudent causmg, liability in case of, § 697 
Actions for, §§ 757-773, pp. 1421-1523 
Admissibility of evidence in actions for, § 765, 
pp. 1465-1477 
Agents, liability of, f 710 


Injuries to passengers—Continued, 

Aggravation of, admissibility of evidence as to, § 
765, p. 1465, n- 39 

Aggravation of preexisting injury, damages as 
affected by, § 773 
AlfghtiTig from vdiicle. 

Admissibility of evidence as to negligence;, { 

' 765, p. 1471 

Jury question as to negligence, § 768, p. 1512 
Pleading, § 761, p. 1433 

Presumption of negligence, instruction on, § 
769, p. 1534, n. 26 

Bes ipsa loquitur, application of doctrine, § 

764, p. 1450 

Sufficiency of evidence as to negligence, § 766, 
p. 1490 

Ambulance, jury question as to n^ligeno^ § 768, 
pL 1497, n. 48 
Amount of damages, § 773 
ATiimals on tracks, § 740 
Answer in action for, § 762 
Appliances, 

Admissibility of evidence as to omidition 
§ 765, p. 1469 

Care required and liability as to, §§ 735-74®, 
pp. 1387-1395 

Jury question as to condition, § 768, p. 1505 
Suffici^cy of evidence as to negligence S 76^ 
p. 1484 
Approaches, 

Care required and liability as to, unusual 
places, § 715 

Sufficiency of evidence as to negligence § 766, 
p. 1483 

Argomentative instmetions in action for, S 769, 
p. 1524 

Assumptiem of ri^ § 774 

Automatic elevator, failure to provide operator, 
§ 743, n. 3 
Bauana pe^. 

Admissibility of evidence as to, § 765, p. 1472, 
n. 29 

Jury question as to neg^genoe S 768, p. 1506, 
n. 13 

, Inability for, § 744, p. 1400 
Boarding vehicle, 

, Admissihility of evidence as to n^ligence i 

765, p. 1471 

Instructions as to, § 769, p. 1526, n. 85 ^ 
Jnry question as to negligence § 768, p. 1502 
Pleading in action to recover for, § 761, p. 
1433 

Bes ipsa loquitur, application of doctrine, § 
7^ p. 1450 

Sufficiency of evidence as to negligence S 

766, p, 1489 

Brakes, sufficiency of evidence to show defects 
in, § 766, p. 1486, n. 24 

Breating of gla-^s, presumption of ne^igence i 
764, p. 1461 

Burden of proof In actions for, § 764^ pp. 1444- 
1465 

Instructions as to, § 769, p. 1532 
Care required, in general, § 677 
Carrier using other road, § 706 
Cars, safety requirements, § 741 
Chaiterers, liability for, 5 704 
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l^nnes to passengers—Gontinned, 

Gluldien, jnry question as to ne^gence, § 768, 

p. 

Gircumstantial eyidence, ne^gence established 
by, I 766, p, 1481 
Collision, 

Jury question as to negligence^ § 768, p. 1509 
Liability for, {§ 746-748, pp. 1403-1408 
Presumption of ne^gence, § 764, p. 1455 
SuflSciency of evidence as to neglig^ce^ S 766, 
p. 1488 

Compames or persons liable, §§ 701-711, pp. 1312- 
1324 

Jury question as to, § 768, p 1517 
Comparative n^ligence, damages as affected by, 
§ 773 

Competency and selection of employees, admis- 
ability of evidence as to, § 765, p 1466 
Complaint m action for, § 761, pp. 1425-1437 
Concurrent ne^gence^ 

Collision resulting from, f 747 
Recovery as barred by, § 781 
Condition and use of premises, care required and 
liabffity as to, a 713-722, pp 1326-1352 
Condition of equipment, jnry question as to neg¬ 
ligence in respect to, § 768, p. 1505 
Condition of premises. 

Admissibility of evidence as to, $ 765, p. 1468 
Jury question as to n^igence in respect to, 
§ 768, p. 1501 

Condition of tra-Ck, admissibility of evidence as 
to, § 765, p. 1470 

Conditions precedent to actions for, § 758 
Conduct while in transit, contributory negligence, 
§§ 794-797, pp. 1574^1579 
Conflicting instructions in actions for, § 769, p. 
1525 

Confusing or misleading instructions in action 
for, § 769, p. 1524 

Connecting carriers, Uabilily for, §§ 653, 702 
Consequential damages, recovery of, § 771 
Constmction contractors, liability for, § 703 
Contradictory instructions m actions for, § 769, 
p. 1525 

Contributory neglig^ce, ante 
Course of business, admissibillly of evidence as 
to, § 765, p. 1476 
Crowding, 

Admissibiliiy of evidence as to, § 765, p. 1466, 
XL 40 

Duty of protecting fixim, § 720, pp. 1344WL347 
Customs and usages, admicssibUity of evidenoe as 
to. § 765, p 1476 

Damages, S§ 771-773, pp. 1537-1544 
Amount of, | 773 
Instructions as to, § 769, pu 1521 
Dangerous places, persons riding in, % 752 
Declaration in action for, S 761, pp. 1425-1437 
Defenses, § 712 

Definitions, instmctions in actions for, f 769, p. 

1522, XL 72 
Degree of care. 

Nonpaying passengers, § 680 
Statem^ts of, § 678, pp. 1255-1263 
Derailment, 

Jury question as to negligence, § 768, p. 1511 
UabUity for, § 743 

Presumption of negligence, § 764^ pi 1458 


Injuries to passengers—Contmned, 

Derailment—Continued, 

SnfQlciency of evidence as to negligence, f 766, 
p. 1487 

Disabled passengers, jnry question as to n^i- 
genee, § 768, p 1498 
Dog bites, liability for, § 744, p. 1398 
Droveris pass, person riding on, § 699 
Rffici^cy of employees, jury question in respect 
to, f 768, p. 1500 
Elevators, 

Admissibility of evidence as to ynaintenance^ 
I 765, p. 1470 

B^TiATia peels on floor, § 744 P- 1402 
Boardmg or alighting fiom, § 734 
Burden of proof as to negbgence, § 764, p. 
1464 

Contractor’s liability, § 703 
Jmy question as to negligence, § 768, p. 1517 
Operation and management, § 743 
Snflimency of evidence as to negligence, $ 766, 
p. 1487, n. 24 
Emergencies, acts in, § 751 

Emergency routes, use of as affecting liability, § 
706 

Equipment, 

Jury question as to condition, § 768, p. 1505 
Suflaciency of evidence as to negligence § 766, 
p. 1485 
Escalators, 

Burden of proof as to ne^gence, § 764 
1464 

Jnry question as to negligence § 768, p. 1517 
Evidence in action for, §§ 764-766, pp. 1444-1493 
Admissibility, § 765, pp. 1465-1477 
Suffipiency, § 766, pp. 1477-1493 
Excessive damages, § 773 
Ebcemplary damages, § 772 

Admissibility of evidence as to condition of 
roa4 § 765, p. 1471 

Instructions as to, § 769, p, 1521, n. 71 
Expenses, darnages recoverable for, § 771 
Esgperimental appliances, liability m case of, § 
742, n. 89 

Expert testimony establishing, § 766, p. 1482, n. 15 
Explosives, presumption of negligence § 764 P- 
1458 

Fact questioTis, actions for, § 768, pp. 1493-1518 
Fallmg windowe 

Presumption of negbgence S 764, p. 1461 
SnflS.ciency of evidence as to negjigcnce § 766, 
p. 1485, n. 22 
FdJow passengers. 

Burden ot proof as to, § 764, p. 1448 
Jnry questions as to negligence § 768, p. 
1500 

Pleading m action for, § 761, p. 1431 
Protection against; § 695, pp. 1294-1303 
Bes ipsa loquitur, application of doctrine § 
764, p. 1449, n. 84 
Findings in actions for, § 770 
Foreign objects causing, liability, § 744 P- 1400 
Frandiises, farming out as affecting liability, § 
706 

Gas entering car in tunnel, jury question as to 
n^Ugence § 768, p. 1507 
Governing law, § 679 
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Injuries to passengers—Continued, 

Gross negligence. 

Contributory negligence as affecting right to 
recover, § 7S3 

Jury question as to, § 76S, p- 1499 
Hidden defects, liability in case of, § 737 
Ulusti-ated iustnictions in actions for, § 709, p. 
1530, n. 9 

Inadequate datnages, § 773 
Inconsistent instnsctions in actions for, § 769, 
1525 

Inevitable acadent, liability in case § 697 
Infirm itersons, jury question as to negligence^ § 
768, p. 1498 

Initial carrier, liability for, § 652 

Injuries on connecting lines, § 702 
Joint liability, § 709 

Inspection, admissibility of evidence as to, § 765, 
p. 1476 

Instructions in action for, § 769, pp. 1519-1535 
Insurer, status as, § 676 
Intending passenger, liability for, § 698 
Interstation transfer. 

Liability of connecting carrier, § 702 
Inability of initial carrier, § 702 
Intervening acts, liability as affected by, § 755 
Intoxicated passengers. 

Jury question as to negligence, § 768, p. 1498 
Sufficiency of evidence on question of, § 766, 
p 14S0, n 1 

Issues in actions to recover for, § 763, p. 1437 
Jerks or jolts. 

Admissibility of evidence as to, § 765, p. 1474 
Instructions as to, § 769, p. 1526, n. 85 
Jury question as to negligence, S 768, p. 1504, 
n. 99, p 1508 
Liability, § 750 

Presumption of negligence, § 764, pp. 1461, 
1462 

Suffici^cy of evidence to show negligence;, § 
766, p. 1486, n. 24 

Joinder of parties, actions for, § 760 
Joint liability. 

Instructions as to, § 769, p. 1521, n. 71 
Jury question as to, § 7^, p. 1517 
Sleeping car and railroad companies, § 918 
Joint and several liabibty, § 709 
Judgment in action for, § 770 
Jumping in fear of collision, presumption of 
negligence, § 764, p. 1457 
Jurisdiction of action to recover for, § 759 
Jury questions, actions for, § 768, pp. 1493-1518 
Landslides, liability for, § 739 
Last clear (dLance, application of doctrine, § 782 
Latent defects. 

Burden of proof as to negligence, § 764, p. 
1460 

Uability for, § 737 

Law questions, actions for, § 768, pp. 1493-1518 
Lease of road as affecting liability for, § 707 
Lights, 

Duty of carrier in reject to, § 718, pp. 1340- 
13^ 

Jury question as to n^hgence in respect to, 
I 768, p, 1501 

Sufficiency of evidence as to n^ligenoe m 
imrintenfluce $ 766, p. 1483, n. 20 


Injuries to passengers—Continued, 

Txjokoiit, jury question as to negligence in fail¬ 
ure to keep, § 768, p 1507 
Loss of earnings, damages for, § 771 
Loss of time, damages for, § 771 
Lurching, 

Admissibility of evidence as to, f 765, p. 1474 
Jury question as to negligence, § 768, p. 1508 
Machinery, care required and liability as to, |§ 
735-742, pp 13ST-1395 
Malice, jury question as to, § 768, p. 1499 
Management and operation. 

Admissibility of evidence as to, § 765, p. 1473 
Care required and liability in, §§ 743-754, pp. 
1396-1415 

Sufficiaicy of evidence as to negligence, § 766, 
p. 1485 

Medical attendance, damages for, § 771 
Medical attention to injured passenger, jury 
question as to negligence in failing to secure, 
§768, p 1498 

Mistreatment, jury question as to, § 768, p. 1499 
Moving train while in act of hoarding or alight¬ 
ing, liability for, § 730 

Moving vehicles, hoarding or alighting from, § 725 
Jury question as to negligence, § 768, p. 1512, 
n. 43 

Municipalities, joint Hahility, § 709 
Negligence. 

Admissibility of evidence as to, § 765, p. 1467 
Burden of proof as to, § 764, p. 1447 
Jury question as to, § 768, p 1496 
Presumptions, Instructions as to, f 769, p. 
1534 

Bebuttal of presumption, § 764, p. 1463 
Sole cause, liability dejiendent on, § 755 
Sufficiency of evidence as to, § 766, p. 1480- 
Nominal damages, § 773 
Notice, conditions precedent to action, § 758 
Notice of defects, admissibility of evidence as to, 
§ 765, p. 1470 

Number of employees, jury question as to n^h- 
gence in respect to, § 768, p. 1500 
Obstructions on or near tracks, liability, § 740 
Open switches causing, jury question as to neg¬ 
ligence, § 768, p 1602, n. 93 
Opening or heating station or waiting room, duty 
in reject to, § 721, pp. 1347-1350 
Operation, jury question as to negligence, § 768, 
p. 1506 

Operation of other train or car resulting in, jury 
question as to n^igence, § 768, p. 1504 
Overcrowdmg, 

Jury question as to u^ligence, $ 768, p. 1507 
Liability for, § 745 

Overwhelming force causing^ liability for, § 697 
Parties to actions for, § 760 
Passmg other vehiries, jury questions as to n^- 
ligence, § 768, p 1509 
Pecuniary loss, damages for, § 771 
Petition in action for, § 761, pp. 1425-1437 
Physical and mental snSermg, damages for, § 771 
Physical disability, admissibility of evidence as to 
notice of, § 765, p. 1467 
Place, pleading as to, § 761, p. 1433 
Platforms, 

Jury question as to negligence in condition 
of, i 768, p. 1501 
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Injuries to passengers—Continued, 

Platforms—Continued, 

Sufficiency of evidence as to negligence, § 

766, p. 

Plea in action for, § 762 
Pleading, §§ 761-763, pp 1425-1444 
Premature start, presumption of ne^igence, § 764, 
p. 1461 

Presumptions in actiims for, § 764, pp. 1444-1465 
Instructions on, § 769, p 1532 
Prima facie case in action for, § 764, p. 1449 
Projecting objects, jury questions as to negli¬ 
gence, § 768, p- 1509 

Pi ejecting objects from otiier trains, presumption 
of n^bgence, § 764, p. 1457 
Proof m action for, § 763, p. 1439 
Prospective passenger, sufficiency of evidence as 
to negbgence, § 766, p. 1489 
Proximate cause, §§ 755, 756, pp. 1415-1420 
Finding of, § 770, n. 42 
Instructions as to, § 769, p. 1531 
Jury question as to, § 768, p. 1515 
Operatl<ni of trains or cars, § 756, p. 1417 
Pleading facts as to, § 761, p. 1435 
Suffidlency of evidence as to, § 766, p. 1482 
Proximity of paraU^ tracks, § 740 

Bate making, consideration of expense for 
pniposes of, § 290, p. 666 
Receivers, liability for, § 711 
HecMessness, sufficiency of evidence on question 
of, § 766, p. 1481 
Belation^p, 

AdmissibiHly of evidence as to, § 765, p. 1466 
Burden of proof as to, § 764, p 1446 
Liabili^ as dependent on, § 698 
Remote cause, jury question as to, S 768, p. 1517 
Remote damages, $ 771 

Repoit of action, admissibility of evidence as to, 

§ 765, p. 1466 

Request for instructions in actions for, $ 769, p. 

1525 

Res ipsa loqmtnr, application of doctrine^ § 764, 
p. 1448 

Jnstmctions as to, § 769, p. 1533 
Right of action for, § 758 

Road or train used by other carrier, liability for, 

§ 105 
Roadbed, 

Admissibility of evidence as to condition, § 

765. p. 1470 

Jury qnestion as to negligence in Tnain- 
tenance, S 768, p. 1501 

Sufficiency of evidence as to negjigeace, § 766, 
p. 1484 

Rules and regulations. 

Admissibility of evidence as to, § 765, p. 1477 
Raw qnestion as to reasonableness, { 768, p. 
1494, n. 37 

RnnTnng off road, jury question as to n^ligence, 

S 768, p. 1511 

Same station facilities, use of as affecting liabil¬ 
ity, § 708 

Scox)e of employment, luiy question as to whether 
employee was acting in, § 768, p. 1499 
SeLecti<m of employees, admissibility of evidence 
as to. § 765, p. 1467 

Se]f-<ontradictoiy verdict, actions for, f 770 
Self-defense of employe^ liability, § 691, p. 1284 
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Injuries to xiassengers—Continued, 

Servants, liability of, | 710 

Siniil*ir acts and accidents, admissibility of evi¬ 
dence as to, § 765, p. 1474 
Sleeping cars. 

Admissibility of evidence as to, § 919, p. 1756 
Contributory negligence, § 917 
Damages, § 920 

liabUity, §§ 909-911, pp. 1743-1746 
Pleading in actions for, § 919, p. 1755 
Smoke accumulation, jury question as to negli¬ 
gence, § 760, p. 1507, n. 15 
Snow and ice accumulations. 

Duty of carrier as to, § 719 
Presumption of n^ligence, § 764^ p. 1461 

Steps and platform, liability for, § 744, p, 
1400 

Sjiecial contract, persons riding under, § 699 
Speed, 

Admi«5sibility of evidence as to, S 765, p 1474 
Jury question as to negligence, § 768, p 1507 
Inability. § 749 

Statutory provuti<ms, res ipsa loquitur, § 764, p. 
1452 

Stoning of train by third i)ersons, liability for, f 
696, n 46 

Stopping, lookmg and listening, dnty in respect 
to. § 784v p. 1557 

Stopping place, admissibility of evidence as tio, 
§ 765, p. 1472 

Street intersections, collision at, § 746, p. 1405 
Street railroads, boarding or alighting from, { 
733, pp. 1377-1386 

Subsequent repairs and precautions, admissibil¬ 
ity of evideuce as to, § 765, p. 1475 
Sudden start. 

Admissibility of evidence as to, S 765, p. 1473 
Presumption of negligence, § 764, p 1461 
Sudden stop, jury qnestion as to negligence, { 768, 
p. 1508, n, 22. 

Third persons, duty to protect from, f 696 
Through transportation, initial carrier’s liability 
under contract for, § 702 

Tickets, liability of company selling, § 701, p 1313 

Time, pleading as to, § 761, p. 1433 

Tracks, 

Admi«isibility of evidence as to condition, § 
< 765, p. 1470 

Care reqmred and liability as to, §§ 735-742, 
pp. 1387-1395 

Jury question as to ne^gence in main- 
t^anc^ § 768, p. 1501 

Snffidency of evidence as to negligence^ S 
766, p. 1484 

Trial of actions for, §§ 767-770, pp. 1493-1537 
Trustees, liability for, § 711 
Union deiiot campany, liability for, § 708 
Use of other road as affecting liability for, S 
706 

Use of premises, care required and liability as to, 
§§ 713-722, pp. 1326-1352 

Venue of action to recover for, § 759; § 763, p. 1442 
Verdict in actions for, § 770 

Vestibules, jury question as to nei^gence; $ 768, 
p. 1506 

Vicious dog, jury question as to negbgence, § 76A 
p, 1497, n. 48 

Walks, jury question as to negligence in respect 
to condition oi^ S 768^ p. 1501 
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Injuries to passenger^ Gontinned, 

Wantonness, 

CJontributory negligence as affecting, § 7S3 
Jury question as to, § 768, p- 1499 
Sufficiency of evidence on question of, § 766, 
p. 1481 

Warning passengers of danger, duty as to, § 682 
Weather conditions causing, liability for, § 697 
Willfulness, 

CJontributory negligence as affecting, § 7S3 
Sufficiency of evidence on question of, § 766, 
p. 1481 
Injuries to property. 

Actions for, §§ 244-274, pp. 505-623 

D<4ay in acceptance, damages recoverable, § 33, 

p. 68 

Tnland cairier, classifications and schedules oi^ limi¬ 
tations, § 302, p. 69S 

Inquiry, value or nature of goods shipped, duty to 
make as respects liability for loss or injuiy, § 78, 
p. 14S 

Insane passengers. 

Attendants accompanying, duty of carrier in case 
of, § 694. p. 1291 
Duty to transport, § 538 
Ejection of, § 808 

Protection of other passengers from, § 605, p. 
1300 

Insanity of engineer, loss or injnry to goods as result 
of, liability as within exemption as act of God, § 
76, p. 143 

Insolvency, consignee’s insolvency after time for pay¬ 
ment of charges, consignor’s liability as affected 
by, § 316, p 752 
Inspection, 

Admissibility of evidence as to, actions for in¬ 
juries to passengers, § 765, p. 1476 
Gamer’s duty in resxiect to, 5 142 
G. O. D. shipments. 

Payment of charges before, § 317 
Bight of consignee, § 186, p. 385 
Gonnectmg carriers, duty of on receiving cars, § 
420 

Delay in transportation caused by inspection of 
equipment, liability in case of, § 206 
Delivery to private tracks subject to right of, 
liability in case of, § 152 
Elevators, duty of, { 742 

Notice of right of under order notify hill of lad¬ 
ing, necessity of giving, § 153, p. 302 
Opportunity for, duty of carrier to fumisb, § 170 
Passenger carriers, dnty of, § 736 
Placement of cars for as sufficient for demurrage 
purposes, § 340, n. 36 

Fresumpticm as to condition of goods open to, ac¬ 
tions for loss or injnry, § 254, p. 538 
Stoppage in transitu of goods d^vered, pending 
ri^t of, § 149 

Transfer tickets, duty of passenger, § 64^ p, 1219 
Inspection certificate, dnty in respect to accampany- 
ing shipment, § 48 

Injectors, report of damages by as sufficient daim. 
§ 239, p. 484 

Insulated cars, liability for failure to fumidi, § 53, n. 
76 

Insulting conduct, wrcmgfol ejection of passengers, 
admisKibiiity of evidence as to, § 839, p. 1658 


Inbulting language. 

Ejection of passenger accompanied with, § 822 
Employee or agent, protection of passenger from, 
§ 692 

Fellow passenger using, liability of carrier, { 
695, p. 1309 
Injuries to passenger, 

Admissibihty of evidence as to, | 765, p. 1467 
Sufficiency of evidence as to, § 766, p. 1478, n. 

96 

Passenger’s use of as justification for assault by 
employee, $ 691, p. 12S5 

Third persons, protection of passengers from, $ 
696 

Wrongful ejection of passenger accompanied 
with, damages for, § 850, n. 6 
Insulting passenger. 

Sleeping car, burden of proof as to, § 919, p. 1756 
Insults, 

Injuries to passengers, damages for mental suf¬ 
fering as dei>endent on, § 771 
Passenger carrier’s liability for, § 689, p. 1274 
Instructions, 

Breach of contract of shipment, actions for, § 134^ 
p. 273, n. 26 

Breach of contract or duty to tran^ort, actions 
against passenger carriers, § 667, p. 1243 
Burden of proof, actions for loss or injury to 
property, § 259, p. 604 
Gharges, actions to recover, § 318, p. 765 
Connecting carriers, actions against for loss or 
injuries to goods, § 443, p. 962 
Contributory n^ligence, § 804, pp. 1603-1608 
Conversion, actions for, § 183, p. 376 
Definitions in, actions for injuries to passenger^ 
§ 769, p. 1522, n. 73 

Delay in transportation, action for, § 219, p. 436 
Delivery of goods, actions for failure to perform 
contract, § 160, p. 317 

Failure or refusal to furnish cars, actions for, { 
38, p. 81 

Injuries to passengers, actions for, $ 769, ip. 
1519-1535 

Iioss or injuries to baggage action for, § 900 
Loss or injury to goods, actions for, § 259, pp 
594-905 

Penalties, delay in transportation, actions for, § 
460 

Presumptimis, actions for loss or injury to prop¬ 
erty, S 259, p, 604 

Beceipt of goods, actions for jienally for refusal, 
§ 507 

Sleeping car companies, actions against; § 919, p. 
1758 

Wrongful ejection of passengers, action for, { 
843 

Instrumentalities subject to regulation, § 19, pp. 48- 
56 

Insurance, 

Admissibility of evidence as to existence ot, ac¬ 
tions for loss or injnry to goods, f 255, p 
560, n. 53 

Benefit of, §§ 398, 399 

Defense of agreemmit to procure against theft, 
burden of proof as to in action for loss, § 
254, p. 559 

Injuries to passengers, deduction of in determm- 
ing damages, { 7T3 
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Insurance —Continued, 

liability for loss or injury to goods as affected by 
carrier taldng, § 87 

limitation of liability by requiring of shipper, § 
109 

Special contract as affecting carrier’s right to 
benefit of, § 395 

Insurance charges, delay in transportation causing, 
recovery of in action for breach of contract, § 
134, p 273, n. 28 
Insurer, 

Carrier as. 

Boarding or alighting from vehicle, § 723, p. 
1353 

Transportation of goods, § 71, p. 133 
Connecting carrier as, damage to goods before 
delivery to it, § 424, p. 928 
Fellow passengers, immunity from assaults by, § 
695, p. 1298 

Injuries to passeng^, party to actions for, § 760 
Lack of diligence in removing goods altering lia¬ 
bility of, { 156 
Liability as. 

Baggage or effects, § 867 
‘indignities offered to passenger, § 6^ 
Limitation of liability as, baggage or effects, § 
876 

Passenger carrier as, § 676 

Instmction as to, § 769, p. 1526, n. 85 
Private carrier as, § 74 

Sleeping car company as, baggage and effects, § 
914 

Street lailroad as, passengers boarding or alight¬ 
ing from cars, § 733, p. 1375 
Terminal carrier’s liability as, § 424, p. 923, n. 7 
Intemperate babits, employees, admi^^cnbility of evi- 
~ dence as to m action for injuries to passenger, f 
765, p 1467 

Intending passengers. Prospective passengers, post 
Intention, 

Construction of tariffs, § 303, p. 704 
Jury question as to, actions for loss or injury to 
goods, § 258, p. 584, n. 61 

Passenger and carrier r^ationship, commence¬ 
ment as dependent <m, § 555 
Ratification as unauthorized delivery, § 174^ p. 
352, n. 78 

Inter se, rights, duties and remedies of connecting 
earners, § 447 
Interchange of traffic. 

Connecting carriers, contracts relating to, § 448 
Requirement to afford facilities for, § 19, p 52 
Interchangeable mileage hook, conditions attached to, 
f 615 

Interdepot transportation, limitation of liability as to, 
§ 638, n. 64 
Interest, 

Breach of contract of shipment, recovery of as 
dement of damages, § 134, p. 273, n. 28 
Conversion of goods, damages as including, § 184, 
p. 380 

Damages, loss or injuries to baggage, § 903 
Delay in transportati<Hi, recovery of, g 227 
Demurrage charges, recovery oJ^ § 347, p 815 
D]scrimiiiati<m, damages awarded for, § 388, p. 
866 

Joint rates, division or idiare recovered, g 300, p. 
696 


Interest—Continued, 

Loss or injury to goods; damages as induding; § 
265 

Overeharge^ § 323, p. 784 
Penalty for, § 498 
Recovery! § 5S6 

Pleading of, necessity m action for loss or injury 
to goods, § 253, p. 535 
Rate makirg. 

Consideration for purposes of, § 286, p. 659, 
n. 93 

Reasonableness as affected by, § 298 
Recapture payments, § 298 

Surplus on sale of goods to satisftf lien for charg¬ 
es, § 331 

Interfer^ace with apparatus, ejection of passenger 
for, 1808, n. 86 

Interloping device, intersecting lines, duty of having 
vdnde under control as affected by, § 746, p. 1403 
Interlocutory iniunetion, rates, proceeding by carrier 
for relief against, § 306, p. 711 
Interloper, injuries to passenger as result of act of, 
liability as affected by, g 755, n. 20 
Intermeddler, passenger carriers, liability for acts 
of, § 690. p. 1278 
Intermediate, defined, g 276 
Intermediate carriers, 

Ba^age or effects, presumptions in respect to 
loss or injnry, § 890 

Carmack Amendment, bability for loss or inju¬ 
ries as affected by, § 424, p. 925 
Common carrier, liability as, § 419 
Dday in transportation. 

Burden of proof, g 440, p. 955 
Uabihty for, g 425 

Suffidency of evidence as to, g 442, p 960 
Deliveiy to succeeding carrier, duty as to, § 423 
Joint liability for loss or injury to goods, g 421^ 
p. 924 

Tiimitation of liability, loss or injury on own line; 
g 424, p. 927 

Loss or injuries to baggage^ burden of proof, g 
897, p. 1729 

Loss or injuries to goods. 

Burden of proof as to, § 440, p 949 
Jury question as to liability, § 443, p. 961 
Liability for, § 424, pp. 922-931 
Liability over, § 446 

Parties to actions against for loss or injuries to 
goods, g 438 

Pleading in actions against, § 439, p. 942 
^ Receipt of goods, duty m reject to, § 419 

Refusal of goods by sncceedmg carrier, duty in 
case of, g 423 

Remedies against, loss or injury to goods, § 436 
Rights, duties and liabilities, || 418-427, pp. 916- 
933 

Intermediate point. 

Acceptance of delivery at, liability for accrued 
damages as affected by, g 166 
Diversion of goods at, owner’s nght in respect to, 
§ 147 

Litermediate stations. 

Announcement of arrival at, passenger carriers, 
g 659 

Injuries to passengers leavii^ train at, liability 
for, § 722 

Passenger and carrier rdationdiip as teiminated 
by alighting at, g 566 
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Intermediate tariff provision, effect of becoming party 
to, § 314, p. T2S, n. 15 

Interminglmg, expense of assortment at destination, 
damages for, f 266 

Internal defects, loss or injnry to goods as result of, 
Uability, § 79, p. 153 

Internal trackage, industrial company operating sys¬ 
tem of as common carrier, § 6, p. 34 
International boundaries rates for transportation 
from, publication of, § 302, p. 698, n. 26 
International sbipment, overcharge, liability for, § 
322, n. 97 

Inteiplant movem^ts, duty of conducting, § 40 
Inteiplant switching, diarges for, § 314, p. 739, n. 13 
Intersecting Unes, collision, protection of passengers 
from injury as result of, § 746, p. 1403 
Interstate commCToe^ 

Bills of lading, duty to issue, § 121 
li^slative r^nlaticai subject to i)ower of Con¬ 
gress in reject to, § 567 
Interstate Ck>mmerce Act, 

Contract in violation o:^ burden of proof as to, 
§ 254, p. 559 

Biscnmination in violation of. 

Damages recoverable under, § 388, p. 858 
Injunction, § 395 

Discrimination prohibited under, § 350 
Injunction against violation of, § 24. p. 59 
Passes in violation of, § 623, p. 1177 
Retroactive effect, § 3S2, p. 873 
Interstate Commerce Gommissiw, 

Discrimination, 

Gondnsiveness of findings as to, § 364, p 827 
Jurisdiction to determine, § 388, p. 860 
Division of joint rates, power as to, § 300, p. 692 
Filing of rates with, presumption as to reason¬ 
ableness, § 299, p. 684 

Injunction against orders respecting discrimina¬ 
tion, § 389 

Injunction to restrain diserimlnation by, § 390 
Joint rates, establishment of, § 300, p. 689 
Lease of road authorized by, liability for inju¬ 
ries to passengers as affected by, § 707 
limitation of liability filed with, effect of, § 90 
Overcharge 

Application to as condition precedent to ac¬ 
tion fOT recovery, § 323, p. 775 
Complaint in respect to, § 320, p. 769 
Bates, 

Alteration of rates fitsed by carrier, § 277, p. 
628 

Attacks on before § 309, p. 717 
Interstate shipments, determination of rea¬ 
sonableness, § 283, p. 644 
Power in res^iect to, § 279 
Power in respect to intrastate commerce I 
278, p. 633 

Rebates, inquiry into reasonabl^ess and pro¬ 
priety o:^ $ 379, p. 852 

Regulations, limitation of liability as to baggage 
§ 877 

Review, orders of coordinator under Federal 
Emergency Railroad Act, § 923 
Rules and regulations, interstate shipments gov¬ 
erned by, § 119 

Schedule of rates filed with, binding effect, § 314, 
Pl 724 


Interstate passenger transportation. 

Baggage or effect^ 

Liability for loss or injury, § 887 
Limitation of liability, § 874; § 875, p. 1701- 
§ 877 

Initial carrier, § SSS 

Emergency existing in relation to, statutory pro¬ 
visions, § 921 

Injuries to passengers, connectmg carrier’s lia¬ 
bility, § 702 

Rates, establishment of, § 581, p. 1096 
R^nilation of carrier engaged in, § 17 
Interstate passes. 

Limitation of liability in respect to persons trav¬ 
eling on, § 634, p. 1193 
Prohibition against, § 6SB, p. 1177 
Interstate pipe lines, oil companies controlling as 
common carriers, § 11 

Interstate property, ai^rtiomnent of value in deter- 
mlTiTTig rate, § 580, p. 1095 

Interstate rate base, property valued for, $ 286, p. 

656i n. 67. 

Interstate rates. 

Discrimination, criminal liability, § 587, p. 1146 
Passenger carriers, determiTiation of, § 580 n. 
1094 ' 

Interstate shipments. 

Apportionment of damages between connecting 
carriers, § 445 
BiU of lading. 

Obligations as affected by, § 424, p. 926 
Transportation and obligations of participat¬ 
ing carriers governed by, § 424, p. 926 
Breach of contract in failing to deliver at prop¬ 
er place, jurisdiction of action against car¬ 
rier for damages, § 176 
Cars, penalty for failure to fumish, § 467 
Change in rates after shipment has commenced, 
effect o:^ § 311 

Charges, limitation in action to recover, § 318, a 
761 

Claims for damages. 

Penalties for failure to adjust, § 474 
Waiver of notice, § 241, p. 491 
Oassification, Upper’s right to attack, § 309, p 
716 

O. O- D- itiiipments, inspection of goods, § 186, p 
385 

Connecting carriers, notice of claim for damages 
to, § 239, p. 485 
Delay in transportation. 

Connecting carrier’s liability, § 425 
Initial carrier’s liability, § 416 
Piima fade case of negligence as made out 
by proof of, § 254, p. 549 
Pumtive damages, § 2^ 

Delivery governed by F^eral Bills of Lading 
Act, S 172, p. 335 

Demurrage applicable to cars in, § 335, p. 795 
DiserimiTiation, 

Gars, furnishing o^ § 366 
Criminal liability, § 517 
Indictment for, § 522, p. 1021 
Penalty as recoverable, § 510, p. 1008 
Rates, i 876, p. 840 

Falsification or destruction of records, offense 
§ 521 

Indictm^t for, § 522, p. 1022 
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Interstate shipments—Continued, 

Imtial earner, % 402 

Authority to vary regulations of Interstate 
Commerce Commission, § 401 
Carmack Amendment a^licable to, § 406, p. 
S93 

As preventing limitation of liability, § 
407, pl 905 

Injuries to, form of action for, % 244 
Jomt rates, 

Authority to establn^, § 300, p 690 
Division of, § 300, p. 692 
Establishment of, § 300, p 689 
Jurisdiction of actions for, § 318, p. 759 
Jury question, dhiaracter of, § 323, p 783 
Knowledge of loss or injury to notice of claim 
as excused by, § 240 
Daw governing contract of, § 120 
limitation of liability, statutory provisions re¬ 
lating to, § 97, p 187 

Limitations, actions for damnge to, § 242, p. 499 
Live stock shipment, twenty-eight hour law ap- 
pUcablc to, § 64, p. 116 
Loss or injury to. 

Judgment against connecting canierSk S 444 
Jurisdiction of action for, § 246 
Negligence, burden of proof as to in actions 
against carrier as warehouseman, § 158, n. 99 
Notice of claim for dnuiages. 

Connecting earner’s ri^t to henefit of stip¬ 
ulation for notice, § 434 
Stipulations as to, { 237, p. 470 
Overcharge, 

Interest on, § 323, p. 785 
Junsdictimi of action to recover, i 323, p. 
774 

Penalties for, § 492 
Pmialties, 

Delay in transportation, validity of statute, 
§ 454 

State legi^tion rating to, § 453 
Pooling arrangements, § 301 
Posting of rates, § 302, p 697 
Presumptions as to, actions against connecting 
carriers for loss or injuries to goods, { 440, 
p. 947 

Private contract as to rates, $ 314, p. 724 
DiscriTninatory rates, § 392, p, 870 
Rate schedules, form of, § 275, p. 625 
Rates, 

Apportionment of value and operating ex¬ 
penses to determine, | 297, p. 677 
Determination of reasonableness, S 283, p 
644 

Federal government’s power to fix or regu¬ 
late, § 279 

Filing of schedule, § 302, p. 697 
Power to fix, § 277, p 6^ 

Presumption as to reasonableness, § 299, p. 
686 

Publication of, § 302, p. 703 
Reasonableness determined vnthout reference 
to intrastate business, § 297, p 681 
Shipper’s ri^t to attack, § 309, p. 716 
Unreasonable rates, § 309, p. 717 
State’s power to change and fix rations be¬ 
tween interstate and intrastate com¬ 
merce, § 278, p. 632 


Interstate shipnents—Continued, 

Rates—Continued, 

Tariffs as controUmg, § 275, p, 625 
Rebates as discrimination, § 379, p. 849 
Refusal to receive, penalty for, §§ 502, 503 
Relationship of parties, § 119 
Several lines, charges as affected by transporta¬ 
tion over, § 315, p 741 

Towing service, charges for, § 392, p. 873, n. 99 
Uniform bill of lading governing, § 123, p- 237 
Interstation transfer, injuries to passenger on, lia¬ 
bility of connecting carrier, § 702 
Interterritorial rates, federal govemment’s power to 
fix or r^ulate^ § 275, m 5 
Interurban railways. 

Degree of care as to passengers, § 686, n. 65 
Joint rate with steam railroad, § 300, p. 690 
Lights at stopping places, duty in Teg[>ect to, § 
718, p 1343, n. 84 

Shelterhouses, duty of providing, § 717, p. 1340, 
n. 59 

Single fare for continuous trip, statutory regula¬ 
tion, § 582, p. nil 

Intervening act, injuries to passengers, liahility as 
affected by, § 755 
Intervention, 

Conversion action, party giving indeumity to car¬ 
rier against liability, § 183, p 370 
Proceeding instituted by r^ulatory commission 
to determine reasonableness of reduced rates, 
§ 308 

Intoxicated passengers. 

Admissibility of evidence on issue of contributory 
negligence, § 801, n. 29 

Alighting from vehicle, assistance to, S ^ 
60 

Assault on hy employee, § 691, p 1285 
Care required in respect to, § 694, p 1292 
Contributory negligence, jury question as to, § 
803, p 1602 

Duty to transiMirt, § 538 
Ejection of, § 808 

Care required, § 822 
Return of fare, § 825 

Fellow passengers, protection from, § 695, p. 1301 
Injuries to. 

Contributory n^ligmice, § 776 
Jury question as to n^ligence, § 768. p. 1498 
Sufficiency of evidence as to negligence^ § 
766, p 1480, n. 1 
Ihjuiy to other passenger. 

Contributory n^hgence, § 794 
Presumption of n^bgenee, § 764, p. 1455 
ProxiTinate cause of injury in fall from vestibule, 
§ 756,-p 1417, n. 22 

Rear platform, n^^bgence in requiring to nde 
on, § 752, n. 99 

Running board, riding on as contributory neg- 
hgeuce, § 798, p 1583, n. 83 
Wrongful ejection, contributory negligence as 
defense, § 832 

Intoxicated person, stealing ridej, criTninal liability, 
§ 541 

Intoxicating liquor. 

Baggage containing, lawful seizure as creating 
liability, § 867 

Discrimination in respect to carriage of, $ 361 
Duty to transport, § 28, p 63, m 78 
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Intracity shipments, joint rates, establishment 
§ 300, p. €90, n- 21 

Intraplaut switching, private contracts relating to, 
carrier’s authority, § 23 

Intrastate commerce rates, carrier’s power to fis; § 
277, p. e29 

Intrastate passengers. 

Fares, legi^ative regolation, § 5S2, p. 1100 
Bates, passenger earners, determination of, § 
580, p. 1094: 

Bemoval of ba^age, time for, § SS4 
Intrastate property, apportionmait of value in deter¬ 
mining rate, § 580, p. 1095 
Intrastate ^pments, 

CkmnectiDg carriers, limitation of liability to own 
line, § 424, p. 930 

Demurrage apphcahle to cars in, § 335, p. 795 
Excessive charges, recovery back, § 320, p. 768 
Exorbitant and unreasonable diaiges^ recovery 
ba<k, § 320, p. 767 
Initial carriers. 

Federal legislation as applying to loss or 
injury to, § 406, pi 897 
Dimitation of liability as to, § 407, p. 906 
State l^slation affecting liability for loss 
or injury, f 406, p. 901 
Jury gnestion, character of, § 323, p. 783 
Doss or damage to, governing law, § 72 
Bates, 

Apportiomnent of value and operating ex¬ 
penses to determine^ § 297, p. 677 
Determination of reasonableness, § 283, p- 
644 

Beasonableness determined without reference 
to interstate business, § 297, p. 6S1 
Intraternilnal switching, charges for, § 314, p. 739, m 
13 

Intrinsic deterioration, dday in transportation, dam¬ 
ages recoverable for, § 223, pi 444 
Ihtiinsic value. 

Admissibility evidence as to actions for loss 
or injury to goods, § 255, p. 573 
Burden of proof as to, actions for injuries to 
live stock, § 254^ p. 558, n. 30 
Conversion of goods, damages determined by, 5 
184, p. 378 

Iioss or injury to goods having, damages recov¬ 
erable, § 264, p. 614 
Intruders. 

Ejection of passengers and intruders, ante 
Protection of passengers against injuries from, § 
696 

IDavalid, passenger and carrier relationship when rid¬ 
ing in baggage car, § 552, p. 1057, n. 80 
Invalid embaigo, delay in transportation as excused 
by, §206 

Invalid ticket, ejection of passenger on account § 
813 

Investigation, 

Notice of <daim for damages for purpose of, § 235 
Fubhc service commisslmi, § 18, n. 43 
Beasonableness of rates, procedure, § 283, p. 647 
Invitation, 

Boarding or alighting from moving train. 
Contributory negligence^ § 793, p. 1573 
Jury question as to, § 803, p. 1601 
Liability as dependent on, § 725 


Invitation—Gontinned, 

Passenger and carrier relarioni^ip as result of, § 
562 

Invitees, 

Boarding or alighting from vehicles, care as to, 
§ 732 

Unsafe premises, liability to for injuries, § 722 
Invoice price, 

limitation of liability to, loss or injury to goods, 
§ 102, p. 204 

Value of goods determined at for pniposes of 
limitation of liability, § 113, p. 220, n. 3 
Irregular storing places, boarding or alighting from 
vehicles at, liability for injuries, § 731, pp. 1368- 
1372 
Issues, 

Brea<^ of contract of shipment, actions for, § 134^ 
p. 271 

Breach of contract or duty to transport, actions 
against passenger carriers, § 665 
Charges, actions to recover, § 318, p. 762 
Connecting carriers, actions against, § 439, p. 945 
Contributory negligence, § 799 
Conversion action, § 1S3, p. 370 
D^ay in transportation, actions for, § 215, p. 419 
Delivery of goods, actions for failure to perform 
contract, § 160, p. 316, n. 52 
Injuries to passengers, actions for, § 763, p. 1437 
Instnictioiis conformjTi^ to. 

Actions for injuries to passengers, § 769, ii. 
1530 

Actions for wrongful ejection of passengers, 
§ 843 

Contributory negligenoe, § 804, p. 1606 
IiOss or injuries to baggage, actions for, § 896 
Xioss or injury to goods, actions for, § 253, ppu 
530-535 

Sleeping car companies, actions against, § 919, p 
1755 

Wrongful ejection of passengers, actions for, § 
837, p. 1654 

Itemization of charges, rate mslrin^^ purxwses; § 297, 
p. 677 
Jerks, 

See, also, jolts post 
Alighting from vetiirie. 

Contributory n^ligence In respect to injury 
as result of, § 788, p- 1564^ n- 78 
Liability for injury, § 730 
Injuries to passengers. 

Admissibility of evidfflice as to, § 765, p. 1474 
Contributory n^ligence^ jmy question as to, 
§ 803, p. 1595, n. 86 

Instructions as to, § 769, p. 1^6, n. 85 
Jury question as to negligence, f 768, p. 1504, 
n. 99; § 768, p. 1508 

Pleading in action to recover for, } 761, p. 
1434 

Presumption of ne^gence, § 764, p^ 1461 
Sufficiency of evidence to show negligencep § 
766, p. 1486, n. 24 

Standing passenger injured by, contributory neg¬ 
ligence, § 795 

Jewelry, 

Damage as turiuding, $ 858 

Concealment of nature of as affecting liability for 
loss, § 78, p. 146 
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Jewelry—Continued, 

Ijuaitation of liability for loss of, classification 
by Clipper as aSectiiig, § 113, p. 217, n. 75 
Loss of in sleeping car, liability, § 915 

Jitneys, 

Driver, degree of care as to passengers, § 683, n. 
35 

Injuries to iiassenger aligliting from, sufficiency 
of evidence as to n^ligence, § 766, p. 1490, n. 
30 

Passenger carrier, § 534 

Joinder of causes, overcharges, actions to recover, § 
323, p. 779 

Joinder of parties, 

(jonnecting carriers, actions for loss or injuries 
to goods, $ 438 

Injuries to passengers, actions for, § 760 
Loss or injury to good^ actions for, § 249, p. 517; 
§ 250 

Overcharges, actions to recover, § 323, p. 778 

Joint contract of transportation, connecting earners, 
liability in case of, f 429 

Jomt freight tariffs, carriei’s iKiwer in respect to, § 
277, p 630 

Joint judgment, connecting carriers, actions agaimt, 
§444 

Joint or joint and several liability. 

Baggage or effects, connecting carriers, § 887 
Collision resnlting in injuries to passengers, § 747 
Connecting carriers, §§ 429-431 
* Loss or injury to goods, § 438 
Injuries to passengers, § 709 

Instructions as to, § 769, p. 1521, n. 71 
Jury question as to, § 7^, p. 1517 
Sleeping car and railroad companies, § 918 
Loss of bai^age, sLeeping car and railroad com- 
imnies, § 918 
Overcharge, § 322 

Pleading, actions against connecting carriers, § 
439, p 943 

Joint owners. 

Connecting carriers, parties to actions against, § 
438 

Loss or injury to goods, parties to action for, § 
249, Pl 517 

Joint rates. 

Apportionment of, § 300, pi 691 
Defined, §§ 276, 578 

Discrimination as result of unitipg in, § 378v p. 
848 

Division among carriers, § 300, p 689 
Establishment of, § 300, pp 688-696 
Filiiig o^ § 302, p 702 

Passenger carriers, power of conimi«?siQii to es¬ 
tablish, § 582, p. 1108 
Publication of, § 302, p. 7(^ 

State commisafon's power to regulate § 27S, pl 
637 

Unreasonableness, pioceedings for relief against, 
§ 305, n. 44 

Joint tort feasors, iujnries to passengers, parties to 
actions for, § 760 

Joint waiting room, wrongful ejection of passenger 
from, liability for, § 829 

Joke, ejection of passenger, admissibility of evidence 
that refusal to pay fare was only joke, § 839, pt. 
1657 


Jolts, 

See, also, jerks, ante 
Injuries to passengers. 

Admissibility of evidence as to, § 765, p- 1474 
Jury question as to n^ligenee, § 768^ p- 1508 
Presumption of negligence, § 764, p. 1462 
Sufficiency of evidence to ^ow ne^igence, § 
766, p. 1486, IL 24 

Idve stock injured during transportation by, ad¬ 
missibility of evidence as to, § 255, p. 564, 
XL 5 

Warning passenger rernmning on rnnuing board 
of danger from, § 6^ 

Jones Bnle^ charges in case of transportation over 
several lines, § 315, pw 742 

Jostling, fellow passengers, liability for injuries re¬ 
sulting, § 695, p. 1299 

Jostling crowd, contributory neg^gence of passenger 
attempting to board vehicle in, jury question as 
to, § 8(3, p. 1595, n ^ 

Judgment and decrees. 

Connecting carriers, actions against, § 444 
D^ay in transportation, action for, § 220 
Injunction proceeding by earner to prevent en¬ 
forcement of rates, § 306, p. 714 
Injuries to passengers, actions for, § 770 
Loss or injury to goods, actions for, § 261 

Penalty for failure to pay as dependent on 
recovery of, § 476 

Overcharge, action to recover, § 323,. p. 7S4 
Review of order fiving rates, effect of, § 284^ p. 
651 

Judicial control. 

Common carrier of goods as subject to, § 15 
Joint rates, accounting for, § 360, p 694 
Municipal r^ulation, street railroad § 583, 

p. 1116 

Rate making, § 275, p. 624 
Rates, § 584, pu 1134 

Reasonableness^ § 305 

Judicial review, orders of state railroad commisidon, 
§ 24, p. 57 

Jumping from moving vehicle, 

Ckmtnbutoiy n^ligence, § 793, p. 1570 
« Wrongful ejection of pasbenger, § 832 
Eear of coUision, presumption of n^ligeuce, § 
764, pt 1457 

Passenger and carrier r^ationsbip termlnnted 
by, § 563, XL 37 
Junction points, 

Cohnecting carriers, duty of receiving cars at, § 
449 

StopiHiig of trains at, § 658 
Jurisdiction, 

Brearii of contract or duty to tran^ort, actions 
against passenger carriers, § 664 
Charges, actions to recover, § 31S, p. 759 
Confiscatory rates, injunction against enforce¬ 
ment, § 5S4, p 1138 

Connecting earners, actions against, § 437 
Co-ordinator under Federal Emergency Raili-oad 
Act, review of orders, § 923 
Delay in transportatioii, actions for, § 211 
Demurrage charges, actions for recovery, § 347, p. 
813 

Discrimination, actions to recover. 

Damages for, § 388, p. 859 
Pmialty. § 511, p 1011 
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Jurisdiction—Continued, 

Failure or refusal to fumi^ cars, actions for, § 
3S. p. 77 

Injunction, proceeding by carrier for relief 
against rates, § 306, p. 712 
Injunction proceeding, enforcement of confisca¬ 
tory rate, § 584^ p. 113S 
Injuries to passengers, actions for, § 759 
Loss or injury to goo^ actions for, § 246 
Over<5iarges actions to recover, § 323, p. 774 
Penalties for, § 497 

Passenger carriers, actions for damages for re- 
fnsal to transport passengers, § 540 
Penalties; 

Belay in transportation, actions to recover, § 
460 

Failure to fumisih and equip cars, actions 
for, S 472 

Loss or injuries to goods, actions for, § 479 
Tariffs, action to set aside, § 309, p. 718, n, 37 
Twenty-eight hour law, penalties for noneompU- 
ance with, actions for, § 489 
Wrongful eviction of passengers, action for, § 835 
Jury questions. 

Breach of contract of shipment, § 134, p. 272 
Breach of contract or dnty to transport, actions 
against passenger carriers, § 667, p. 1241 
Charges, actions to recover, § 318, p. 765 
Connecting carriers, actions against for loss or 
injuries to goods, § 443, p. 961 
Contributory negligence, § 803, pp. 1591-1603 
ALighting from moving train, § 793> p. 1570 
Conversion, § 183, p. 375 
Delay m transportation, $ 219, p. 435 
B^very of goods, § 160, p. 317 
BiscrlmiTisition, actions to recover dam-iges for, 
§ 388, p 863 

Excessive fares^ actions to recover § 

589 

Failure or refusal to furnish cars; § 38, p. 80 
Injuries to passengers, § 768, pp. 1493-1518 
Loss or injuries to baggage, § 899, pp. 1732-1735 
Loss or injury to goods, § 258, pp. 584r-594 
Ne^igenoe, actions against carrier as warehouse- 
man, § 158 

Notice of cigiTTi for damages, time for giving, § 
237, p. 472 

Overtdiaige, | 323, p. 783 
Penalties for, § 497 

Passenger carriers, reasonableness of lefnsal to 
carry passengers, § 540 
Prosecution for offenses, § 522, p. 1023 
Bensonahle time for making delivery, § 162 
Befnsal to receive and transport property, f 33, 
p. 67 

Buies and regulations of passenger carrier, rea¬ 
sonableness, § 571 

Sleeping car companies; actions against, § 919, 
p. 1757 

ZPhne for removal of goods; reasonableness o^ § 
153, p. 305 

Unjust discrimination as, § 352 
Wrongful ejection of passengers, S 
Just compensation, rates amounting to taking of prop¬ 
erty without, § 282 
Justification, 

Assault on passenger, 

Fmployee or agent, § 691, p. 1283 

Burden of proof as to, § 764, p. 1448 


Justification—Continued, 

Assault on passenger—Continued, 

Fmployee or agent—Continued, 

Jury question as to, § 768, p. 1500 
Proof of, in action to recover for, § 763 
p. 1442 

Insulting or abusive language by employees, lia¬ 
bility to passenger as affected by, § 692 
Wrongful ejection of passenger, sufiiciency of evi¬ 
dence as to, § 840, n. 78 

Kicking, limitation of liability for injury to animals 
from, construction of contract, § 112, p. 211, n. 13 
Ki rking from moving train, liability of carrier for act 
of employee, § 828, p-1644, n. 67 
Knowledge, 

Conditions and limitations on tickets, § 616 
Contributory negligence as dependent on, § 774 
Bangerous condition of stational facilities, liabil¬ 
ity for injuries to passenger as dependent on, 
§ 717, p. 1339 

Intoxicated condition of passenger, special care 
as dependent on. § 694, p. 1292 
Loss or injury of goods, notice of claim as ex¬ 
cused by, § 240 

Laches, 

Charges, actions for recovery of, § 318, p. 760 
Conversion of goods, mitigation of damages as 
ground of, § 184, p. 381 

Injunction proceeding by carrier for r^ef against 
rates, § 306, p. 713 

Joint rates, proceedings for recovery or account¬ 
ing, § 300, p. 695 

Stoppage in transitu, liability as affected by, § 
149, n- 65 

Ladies* car, ejection of male passenger entering, § 819 
Land, rate makmg, market value considered for pur¬ 
pose of, § 286, p. 659 

Landing places, safety requirements, passenger car¬ 
riers, § 717, pp. 1333-1340 

Landlord and tenant, levators, common carrier as 
to passengers in, § 533 

Landslides, passenger carriers, liability for injuries 
resulting from, § 739 

Larceny by agent, liabibty for loss, § 78, p. 147 
Lascivious proposals, employees or agents, liability 
to passenger for, § 692 
Last earner, overcharge, liability for, § 322 
Last dear diance. 

Application of doctrine, § 782 
Contributory n^^gence, jury question, § 803, p. 
1592 

Latent defects. 

Cars famished dupper of livestock, liabiLily for 
injuries as result oj^ $ 58 
Injuries to passengers, 

Burden of proof as to negligence, § 760, p. 
1460 

liability for, § 737 
Loss or injury to goods as result of, 

Butden of proof, § 254, p. 541, n. 94 
liability, § 79, p. 153 

Lavatory, i)assenger and earner relationdiip of per¬ 
son entering sleeping car for purpose of using, 
§ 552, p. 1057 

Law officers, removal of passenger by as wrongful 
ejection, $ 820 
Law questions. 

Breach of contract or duty to transport, actions 
against passenger carriers, § 667, p. 1241 
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Law questions—Continued, 

Chaises, actions to recover, § 318, p. 764 
Common carrier, § 3, p. 26 

Connecting cairiers, actions agamst for loss or 
injuries to goods, § 443, p 962 
Contributory negligence, § 803, pp. 1591-1603 
Conversion, § 183, p 379 

Excessive fares, actions to recover penalties, § 
589 

Injuries to passengers, § 768, pp. 1493-1518 
Loss or injuries to baggage, § 899, pp. 1732—1735 
Loss or injury to goods, § 258, pp 584r-594 
Overcharge, § 323, p 783 
Prosecution for offenses, § 522, p. 1023 
Kules and r^^ilations of passenger carrier, rea¬ 
sonableness, § 571 

Sleeping car comimnies, actions against, § 919, p. 
1757 

Tariffs, construction o:^ § 303, p, 707 
Unjust discrimination as, § 352 
Wrongful ejection of passengers, § 842 
Leakage, 

Connecting carriers, liability for injury from, § 
420, n. 69 

Inability for injuries to goods permitted to re- 
main reasonable time for removal, § 157, n. 89 
Limitation of liability for loss or injury due to. 
Construction of contract, § 112, pp. 211, 215 
Validity of stipulation for, § 98 

Leases, 

Filmg of in office of state cori>oration comnilssion, 
§18 

Injuries to passengers^ liability for as affected by, 
§ 707 

Leaving premises, care required as to passenger 
while, § 678, p. 1261 

Leavmg v^dle, passenger and carrier r^ationship 
terminated by, § 564 
Leaving destination, § 565 

Leaving at pomt other than destination, § 
566 

Legal process, seizure of goods under as excuse for 
nondelivery, §§ 187-189, pp. 387-390 
L^al tender, fare payable in, § 592 
L^ality, ejection of passengers, hnrdmi of proof as 
to, §838 

Legislative authority, lease of road, liability for m- 
juries as affected by, § 707 
Legislative control, power of state, § 16 
' Legi^tive functions^ rate making, § 275, p. 623 
Legislative r^ulation. 

Fares, § 582. pp. 1100-1115 
Power of, § 567 

Lessee of railroad franchise as common carrier, § 6, 
p. 34 

Lessenmg loss or injury to goods, liability of carrier 
as affected by, § 83 
Liability, . 

Baggage or effects, §§ 867-903, pp. 1689-1739 
Gonunencement of, § 880 
Gontinuanoe and termination of, § 883 
Dday in transportation, §§ 190-193, pp. 390-395 
Demurrage, persons liable for, § 344, pp 807-810 
Excepted causes, necessity of being pioiriTnate 
cause, §§ 80-^ pp. 158-168 
Extension of, § 118 

Fictitious bills of lading, § 128, p. 258 
Imtial carriers, §§ 401-417, 882-916 


Inability-—Continued, 

Limitation of liability, post 
Loss or injury to goods, |§ 71—118, pp. 131—230 
Heparation, measure of, § 309, p. 721 
Wrongful ejection of passengers, §§ 828, 829, pp. 
1641-1647 

Liberal construction, tariff schedule, § 303, p. 706, n. 9 
License^ pass as in nature of, § 622 
License fees and taxe^ 

Business as subject to, § 20 
Legislative power m respect to, § 567 
Licensees, 

Boarding or alighting from vehicles, care as tis 
i 732 

Injuries to. 

Inability for, §§ 698, 700 
Sufficiency of evidence on question of, § 766, 
p. 1479, n. 97 

Passenger distinguished frotm, § 545 
Liens, 

Charges, §§ 324-333, pp. 785-793 
Assignability, § 332 
Baggage or ejects, § 864 
Garners entitled to lien, § 326 
Gartmsn as entitled to, § ^6 
Connecting carriers, § 326 
Demurrage, § 346 
Enforcement of^ § 331 
Express companies’ ri^t to, § 326 
Forfeiture of, § 330 
Forwarding companies, § 326 
Government property transported, § 328 
Import duties as included within, § 325, n. 44 
Incident^ expenses imduded in, § 325 
Lialfility of carrier retulning goods under, § 
333 

Merbanic’s lien as subordinate to, § 325 
Overcharges, § 320, p. 767 
Priority over other Haims, § 329 
Private ciarriers, § 327 
Property subject to, § 328 
Bight to in general, § 325 
Stojipage in transitu as affecting right, § 329 
Subrogation of officer seizing goods and pay¬ 
ing charges, § 189 
Transfer compames, § 326 
Waiver of , § 330 

Wrongful dHivery as affeching ri^t^ § 328 
Transferee of bill of lading with draft attached, 
§ 128, p. 248 

Idfe pass, validity, of, § 622 

Lighterage, uniform bill of lading as induding, § 126, 
n. 90 

Lightning, loss or injury to goods from fire caused by, 
liability, § 76, p. 141 
Lights, 

Injuries to passengers. 

Jury question as to ne^gence in respect to, 
§ 768, p. 1501 

Sufficiency of evidence, § 766, p. 1483, n. 20 
Passenger carriers, duty of maintaining on prem¬ 
ises, § 718, pp. 1340-1343 

Pleading ne^igence in respect to maintenance of, 
actions for injuries to passengers, § 761, p. 
1428, n. 93 

Proximate cause of injury to passenger by failure 
to properly piaintain, § 756, p. 1420 
Sleeping cars, duty of furnishing, $ 909 
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T-iwittation of liability—Continued, 


Xiimbs, projection from car as contributory negligence, 
§ 797 

Xfime Cola syrup, rates, classification for puiposes of, 
§ 314, p. 726, n. 11 
T^Tiriitation, 

Mileage tickets, time of using, S 618 
Negotiability of bills of lading, § 128, p. 253 
Tickets, §§ 615^21, pp. 1167-1175 
Trams on whi^ used, | 619 
Transfeis, time for use of, § 648, p. 1218 
T^imitation of actions, 

Breach of contract, § 134, p. 270 
Charges, recovery of, § 318, p. 760 
Claim for damages, stipulations as to, § 237, p. 
471 

Connecting carriers, loss or injuries to goods, § 
435 

Damage actions. 

Contract provisions, $ 242, pp. 495-504 
Waiver of, § 243 
DdLay in transportation, | 212 
Demurrage charges, recovery of, 5 347, p. 813 
Discriminalion, recovery of damages for, § 388, 

p. 861 

Failure or refusal to furnish cars, § 38, p. 77 
Instructions as to, actions against connecting 
carriers, § 443, p. 963, n. 56 
Joint rates, proceedmgs for recovery or account¬ 
ing, § 300, p. 695 
Iioss or injuries to goods, § 24S 

Presumptions in actions to recover for, § 254, 
p. 545 

Special pleading of defense of, § 252, p. 529 
Overchaiges, proceeding for recovery of, | 309, 
p. 720; S 323, p. 775 
Penalties, 

Delay in tran^ortation, 5*460 
Discrimination, § 511, p. 1011 
Bates, action to set aside as unreasonable, § 309, 
p. 718 

Reparation proceeding, 5 309, p. 720 
Unreasonable rates, actions for damages, § 309, 
p. 717 

Wrongful ejection of passengers, § 336 
limitation of liability. 

Accidents to machinery causing losses, construc¬ 
tion of contract, 5 112, pu 211 
Accrued damages, § 104 
Admissibility of evidence as to. 

Actions for loss or injury to goods, 5 2^, p. 
569 

Pleading as reonired to raise issu^ 5 253%, 
p. 5^, n. 83 

Agency in making contract for, §§ 92, 93 
Agent’s authority to contract in respect to, 5 141, 

p. 280 

Agreed valuation, loss or injury to good^ { 102, 
p. 195 

Arbitrary valuation, f 102, p. 198 
Baggage or effects, §§ 874-878, pp. 1697-1707 
Burden of proof as to, § 897, p. 1728 
Construction of special contracts or regula¬ 
tions, { 878 
Governing law, § 878 
Initial carrier, § 888 

Jury question as to notice of, 5 899, p. 1733 
Notice to passenger, § 877 


Baggage or effects—Contmued, 

Regulations filed with Interstate Commerce 
Commisrion, § 877 
Special contracts. 

Construction of, § 878 
Necessity of, § 877 
Terminal carriers, $ SS9 
Transfer companies, § 891, p. 1720 
Bill of lading stipulating for, effect of, § 91, p. I75 
Breakage causing loss or injury, construction of 
contract, § 112, p. 212 
Burden of proof as to. 

Actions against connecting carriers, § 440 p 
946, m 91 

Actions for loss or injury to goods, § 254. p 
542 

Negligence 5 110 
Carmack Amendment, § 88 

Connecting carrier's right to benefit under 5 
433 

Carriage of goods not within scope of duty to 
carry, § 117 

Checkrooms, baggage in, § 876 
Circus trains, § 117 

Climatic conditions causing loss, construction of 
contract, § 112, p. 211 

Conflict of laws, loss or injury to goods, § 88 
Connecting carriers. 

Injuries to passengers, § 638 
Iiiability limited to loss or injury on own 
line 5 424^ p. 927 

Federal legislation as affecting, § 424, p 
929 

Consideration, necessity and sufficien<y, 5 95 
Construction of contract, § 112, pp. 219-216 
CnminiTi Amaidment as afiiecthig, § 88 
Drfay in transportation. 

Construction of contract, § 112, p. 211 
Operation or effect of contract, § 113, p. 224 
Departure as waiver of benefit of contra^ § 116 
Deviation, waiver of benefits by, § 116 
Discnmipation as result of waiver of provisions 
rrfating to, 5 364^ p. 827 
Mevatore passengers on, § 633, p. 1191 
Fxempt cause as required to be proximate, § 114 
Express messengers, § 636 
Fire loss, § 100 

Construction of contract, § 112, p. 212 
Floods, construction of contract, § 112, p. 212 
Forfeiture of benefits, § 115 
Forwarder, limiting liability to that of, § 105 
Frei^t trains, irassengers on, § 632 
Governing law, loss or injury to goods, § 88 
Hepburn Act, connecting carrier’s right to benefit 
under, § 433 
Initial carrier. 

Baggage or effects, 5 888 
Connecting carrier’s right to benefit of, §§ 
432, 433 

Contracts bmitiiig liability to own line, | 407, 
pp. 905-909 

Federal l^islation respecting right of, f 406, 
p. 894 

Injuries to passengers, § 652 
Prepayment of charges as respecting, { 405, 
p. 888 

Through shipments, § 4Q8 
Injuries to baggage, stipulations as to, § 874 
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nish suitable cars, § 57 
Insurance requirements, § 109 

Contract providing for as in violation of stat¬ 
utes relating to, § 399 

Intermediate carriers, liability limited to loss or 
injury on own line, § 424, p. 927 
Interstate transportation, baggage or effects, § 
874; § 875, p. 1701 
Initial carrier, § 888 
Invoice price determining, § 102, p. 204 
Jury question as to, actions for loss or injury to 
goods, § 258, p 590 

Knowledge of and assent to, burden of proving, 
§ 254, p 544 

liaw question as to, actions for loss or injury to 
goods, § 258, p. 593 

Leakage resulting in loss, construction of ccm- 
tract, § 112, p. 211 
Live stock, injuries to, § 101 

Agent’s authority to make contract for, § 93 
Loss of benefit, §§ 115, 116 
Loss oi injury to baggage. 

Amount, § 875, pp. 1699-1702 
Character of, § 876 
Stipulations as to, § 874 
Value of, § 875. pp. 1699-1702 
Loss or injury to goods, §§ 88-117, pp. 170-230 
Special pleading of, § 252, p. 528 
Mail agents, § 637 
Marking of goods as affecting, § 108 
Mental anguish, delay in deUveiy causmg, § 111 
Method of effecting, §§ 89-91, pp. 170-179 
Misdelivery, operation or effect of contract, § 113, 
p. 224 
Negligence, 

Carriage of goods not within scope of duty 
to carry, § 117 

Construction of contract, § 112, p. 214 
Loss or injuries to baggage/§ 876 
Loss or injuiy to goods, § 99, pp. 189-193 
Operation and effect of contract, § 113, p 218 
Notice, necessity of, § 90 

Operation and effect of contracts, § 113, pp. 216- 
225 

Optional contract to shipper, necesmty of giving, 
§94 

Overcharges, right to recover as affected by pro¬ 
vision for, § 320, p. 767 
Packing of goods as affecting, § 108 
Passenger cameis, §§ 625-639, pp 1180-1201 
Contracts, § 627 
Degrees of negligence, § 630 
Di over’s passes or contracts, § 635 
Employees of others, § 633, pp. 1187-1191 
Express messenger;^ § 686 
Piee passes, § 634, pp 1191-1195 
Governing law, § 6^ 

Gtatuitous passengen^ § 634^ pp. 1191-1195 
Mail agents, § 637 

Negligence of earner and employees, § 631 
Notice, § 628 

Beckless misconduct, f 626 
Beduedon of rates, § 632 
Sleeping car employees, § 633, p. 1189 
Willful misconduct, § 626 
PerishaUe goods, injuries by heat, § 107 

13CJS.—lie 


Limitation of liability—Continued, 

Permissible limitations, loss or injuiy to goods, 
§§ 98-111, pp. 188-210 
Place of delivery, § 103 

Proximate cause, exempt cause as required to 
be, § 114 

Bates adc^ted for purposes of, § 277, p. 628 
Beasonableness of, loss or injury to goods, § 96 
Bight to limit in general, § 97, pp. 185-188 
Itobbery causmg loss, construction of contract, § 

112, p 212 

Sealing of goods as affecting, § 108 
Shipping receipts stipulating for, effect of, § 91, 
p. 173 

Strikes causing loss or injuiy, construction of 
contract, § 112, p. 212 

Sufficiency of evidence as to, actions for l<^s or 
injury to goods, § 256, p. 582 
Terminal carriers, liability limited to loss or in¬ 
jury on own line, § 424, p. 927 
Time of delivery, § 103 

Transfer companies, baggage or effects, § 891, p. 
1720 

Validity of contracts, § 113, p. 216 
Valuation of property. 

Construction of contract, § 112, p. 213 
Loss or injury to goods, § 102, pp. 195-206 
Operation and effect of contract, § 113, p 219 
Waiver of provisions in respect to, § 115 
Waiver of benefit, §§ 115,116 
W ardbLOuseman, 

Xlxemption from liability as, § 106 
Limiting liability to that of, § 105 
Wrongful ejection of passengers, connectmg car¬ 
riers, § 829, p. 1646, n. 86 

Limited trains, stoppmg of, mles and r^nlations, § 
640 

Limits of review, appeal from order fiTing rates, § 
284, p. 651 

Line haul movements, discrimination in respect to, § 
367, n. 53 
Line haul rates. 

Authority to make, § 275, p. 625 
Switdtiing rates in terminal yards as affected by, 
§ 290, p. 667 

Utigation esqpenses, rate mnking, amortization allow¬ 
ance as considered for purposes of, § 290, p. 667 
Live stock. 

Attendants for animals, § 63, p 110 
Bedding of animals, § 63, p 109 
Breedmg qualities, recovery of damage for injury 
affecting, § 263, n. 11 

Carload shipments of, rates as to, § 314, p. 727, n 
13 

Care of stock while iu transit, §§ 63-66, pp. lOS- 
123 

Caretaker accompanying animals as affecting lia¬ 
bility for injury, § 63, p. Ill 
Claim for damage to, tune of mating, § 239, p 
487 

Claims for injury to, notice of, § 236, p. 468, n. 
34 

Condition of, 

Admissibihty of evidence as to in action for in¬ 
jury durmg transportation, § 255, p 5^ 
Burden of proving in action against connect¬ 
ing carrier, § 440, p 953 

Confinement for unreasonable period, penalty for, 
§ 484, p. 992 


CABBIEBS 


Idjnitation of liability—Gontinned, 

Injuries to live stock as result of failure to for- 
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Live stock—Contimied, 

Connecting^ carricis. 

Acceptance of shipment, § 419 
Care of in transit, § 421 

Constmction of contracts for shipment, § 130, n. 
23 

Contract reeving from liability for injuries, § 
63, p. m 

Conversion of, removal of injured animals for 
tieatment, § 181, p. 366 

Custody and control of while awaiting transpor¬ 
tation in pens, § 150 
Damages for injuries to. 

Instructions on, § 259, p. 602, n. 73 
Sufficiency of evidence, § 256, p. 583 
Dead aTiimals to be removed on request, § 63, p. 

no 

D^ay in transportation. 

Admissibility of evidence as to. 

Injury resulting, § 255, p. ^7 
Shnnkage, § 217, p. 429 
Burden of proof in action for, § 216, p. 424 
Ccnnpliance with feeding and watering regu¬ 
lations as excuse for, § 204 
Depreciation in market value as element of 
_ damages, § 223, p. 443, n. 79 
Incidental expense as damages, § 226 
Jury question as to damage, § 258, p. 589 
liability, § 81, p. 164; § 191, p. 392 
Negligence in respect to, § 195 
SX)ecial damages as recoverable; § 229, p. 457 
Ddivery of. 

Convenient place for unloading, § 168 
Liability for Injuries in transportation as af¬ 
fected 1^, § 385 

Delivery to buyer, sufficiency, § 172, p. 338 
Deviation resulting in loss or injury to-, 

LiabiUty, § 82, il 88 

Waiver of benedt of limitation of liability, i 
115 

Dipping cattle in compliance with quarantine reg¬ 
ulations, I 65 

Bmbargo resulting in delay in transportation, 
damages as recoverable for, f 445 
Escape of animals, § 63, p. 109 
Exereising auimals, § 63, p. 109 
'Pvhibition, damages for delay in transporting 
for, § 223, p. 446 
Facnitles for, 

Recmpt and delivery, § 43 
Transportation, duty to famish, { 40 
Feeding of animals, § 64^ pp. 112-122 

Bmding effect of notations in contract of 
shipment and waybill, 1130 
Damages for ddiay in transportation of, § 
229, p. 456 

Extra charges for, § 314, p. 735 
Handling of train, § 63, p. 110 
Indement weather to protected against, § 63, 

p. no 

Information as to quarantine regulations, $ 48 
Initial earner, liability for loss on connecting 
lines, I 406, p. 90S 

Liability for injuries because of failure to fomish 
suitable cars, S§ 54-58, pp. 100-104 
Limitation of liability for injuries to, § 101 

Agent’s authority to make contract for, § 93 
Construction of contract, { 112, p. 211, n. 33 


Live stock—Continued, 

Limitation of liability for injuries to—Continued, 
Presumption of consideration for, § 254, p. 
544 

Loading and unloading. 

Agent's authority to contract in respect to, | 
141, p. 279 

Care on cars as obviating necessity of, § 4S7 
Ghaiges for, § 314, p. 740 
Duties in resjpect to, §§ 68-70, pp. 127-131 
Liability' for injury, § 60, p. 128 
Loss or injury to. 

Circumstantial evidence as sufficient to re¬ 
cover for, § 256, p. 578, n. 43 
Concealment of value as affecting liabibty, 
§ 70, p. 147 

Liability, § 71, p. 132, n. 27 
Limitations in action for, § 242, p. 497 
MiuimiTing damages, § 270 
Pleading in action for, § 251, p. 518 

Against connecting carriers, § 439, p 944 
Proof of negligence under pleadings, § 253^, 
p. 531 

Recovery from as affecting damages, § 264, p 
613 

Market value, admissibility of evidence as to in 
action for loss or injury to, § 255, p. 572 
Natural vices and propensities guarded against, 
§ 63, p. 110 

Negligence in transportation. 

Admissibility of evidence on issue of, § 255, p, 
564 

Jury question as to, § 258, p. 588 
Limitation of liability, $ 99, p. 191; § 113, p. 
218 

Presumptions and burden of proof in action 
to recover for, § 254, p. 551 
Sufficiency of evidence, § 256, p. 578 
Notice of claim for injury, time for giving, § 237, 
p. 472 

Obligation of common cariier in respect to, § 3, p. 
30 

Partial loss of, limitation of liability as affected 
by, § 113, p 222, n. 11 

Peculiar nature or proi)ensities of animal causing 
loss or tnjnry, liability, § 79, p. 155 
Pens, duty of protecting against injury when 
confined in, § 43 

Pregnant animals, care required in respect of, § 
66 

Prolonged cousigiiment resulting in loss to, lia¬ 
bility, § 81, p 164 
Quarantine regulations, § 65 

Dehvery prevented by, § 160, p. 312 
Recuperation expense after injury in transit, 
damages for, § 266 
Resting of anjmais!, | 64^ pp. 112-122 
Routing directions to be followed, § 45 
Separation of bogs from cattle, § 70, p. 130, m 32 
Showering oveibeated animals, § 63, p 110 
Shrinkage, damages recoverable for, § 2^ p. 613, 
n. 25 

Dday in tian^ortation, § 223, p. 445 
Notice of datm for damage, § 238, p. 475 
Sick animals, care required in respect to, § 66 
Sheltering animals, § 63, p. 110 
Suitable cars, liabiUty for failure to furnish, § 
54 
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lave stock—Gontimied, 

Througii transportation, delivery to connecting 
earlier, § 410 

Time for transportation of, § 194, p 397 
Twenty-eight hour law as applicable to tran^r- 
tation of, § 64, p 116 

Unfit condition to stand transportation, admlssi- 
biUty of evidence as to, § 255, p 568 
Veterinarian’s mistakes, earners’ liabilify for, § 
66 

Viaons proiiensities resulting in injury instruc¬ 
tions respecting liability, § 259, p, 599, n. 60 
Watering of animals, § 64, pp 112-122 

Binding effect of notations in contract of 
shipment and waybill, § 130 
Wrongful ddivery to third party, dajnages re¬ 
coverable, S 160, p. 320 

lavery-stable keeper, passenger carrier, status as, § 
534 

Ijoaded freight cars, railroad receiving for trani^rta- 
tion as common earner, § 6, p 37 
Loadmg and unloading. 

Burden of proof as to, actions for loss or inju¬ 
ries to goods, § 254, p. 539 
Care of animals on cars obviating necessity of, § 
487 

Charges, § 314, p. 740 

Choking or overtaking facilities for, demurrage 
as affected by, $ 345 

Connecting carriers, duty as to, f 421, n. 83 
Consignee’s delay in, damages as recoverable 
for, § 263. n 18 

Damage to cars during, shipper’s liability, § 527 
Damages during, notice of claim for, S 236, p. 
466 

Delay in tran^ortation. 

Compliance with regolations as to resulting 
in, liability in case of, § 204 
liability for negligence in respect to, § 195 
Demurrage, 

Charges after unloading, f 335, p 795, n. 87 
Failure to unload in required time as condi¬ 
tion precedent, § 342 
Discrinunation with respect to, § 368 
Duty as to §§ 67-70, pp. 123-131 
Facilities, discrimination in respect to fumishiTig, 
§362,n.71 

TT>itifli carrier’s duty in respect to, § 401, n. 92 
Inspection pniposes, dnty of earner m respect to, 
§ 170 

Intermediate iioints, discrimination as result of 
permitting, § 371 

limitation of liability for n^ligence in, { 99, p. 
192 

live stock, 

Chntes, duty of providing, § 69 
Delivery at convenient place for, § 168 
Duty m respect to, §§ 68-70, pp. 127-131; f 
160, p. 313 

Feeding and watermg, § 64, p. 113 
Injury as result of negligence in respect to. 
Admissibility of evidence, § 255, p. 565 
limitation of liability, § 101 
Qnaiantine regulations preventing unloading, 
charges not recoverable hack, § 313 
Shiftily duly m lespect to shipper under 
contract, § 70, p. 129 


Loading and unloading—Continued, 
live stock—Continued, 

Twenty-eight hour law, compliance with, § 
64, p. 117 

Unmanageable live stock, burden of proving 
reasonableness of demand for unloading, 
§ 254, p, 556 

Local station agent’s authority to arrange for, { 
136 

Loss or injury during, jury question as to, § 25^ 
p. 589 

Penalties for failure to load, § 513 
Placing cars on siding for unloading as delivery, 
§ 160, p. 314 

Presumptions as to, actions against connecting 
carriers, § 440, p- 947 
Regolations of carrier in respect to, § 26 
Shipper’s assumption of dnty, § 67, p. 125 
Shipper’s n^ligence, admissibility of evidence as 
to. § 255. p. 568 

Special agreements resting to, validity, § 133, p 

269 

Sunday, duty of unloading injured property on, § 

270 

Terminal carrier’s negligence in respect to, ini¬ 
tial carrier’s liability for, § 406, p. 895 
Transportation as affected by method o^ § 28, 
p. 63 

Loading chutes. 

See, also. Chutes, ante 

Duty of providmg in respect of live stock, § 69 
Local agents. 

Claim for damages made to, sufficiency, § 239, p 
484 

Contracts for carrier, limitation of authority, S 
135 

Ddivery of goods sent in care of carrier’s local 
agent, § 172, p. 339 

Settlement of claim for damages, authority in 
respect to, § 139 

Local belt railroads, connecting carriers, § 400 
Local chamber of commerce, injunction against dis¬ 
criminatory rates by, § 391 
Local custom, d^vety of goods, § 159 
Local freight, rates, reasonableness of, § 294 
Local rate, passenger carriers, discrimiTjation be¬ 
cause of difference from through rate, § 581, p 
1098 

Local stage liue^ status as common carrier, § 8 
Localities, 

Discrimination as to, § 360 

Injunction to restrain, § 390 
Fares, reasonableness as affected by, § 580, p. 
1092 

Locking car, liability for loss as resolt of failure 
while acting as warebonseman, § 157, n. 95 
Locomotives, 

See, also, Ebigmes, ante 

Safety requirements as to, passenger carriers, § 
741 

Logging railroad, 

Amortizatloii, rates for purposes of, § 289, n. 69 
Rates, 

Review of orders fixing, $ 284, p. 654, n. 48 
Short haul, reascmableness of, § 295, n. 56 
Status as common carriers, § 6, p. 35 
Logs, rates, classification for purpose ijt, % 314^ p. 726| 
n. 11 
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Iiong aBd short haul. 

Charges for, § 314, p. 72S, n. 16 
Discrimination in respect to rates, § 378, pp, 846- 
848 

Criminal liability, § 517 
Remedies, § 3S8, p. 858, il 66 
State commission’s power in re* 5 )ect to, § 
278, p. 630 

Overcharges in respect to, reparation order by 
state commission, § 278, p 639 
Published tariff, departure from, § 392, p. 872 
Bates, reasonableness, § 295 
Long term contracts, discriminaticai in respect to use 
of, § 377, p. 844, m 44 
Lookout, 

Boarding or alighting from trains, duty of keeping 
lookout for approaching trains or cars, § 726 
Elevators, jury question as to failure to keep, § 
768, p. 1518, n. 63 

Elreman’s duty in respect to, § 743, n. 99 
Injuiies to passengers. 

Jury question as to n^ligence in fading to 
keep, § 768, p. 1507 

SnjOaciency of evidence as to negligence, § 766, 
p. 1486, n. 24 

Proximate cause of injury by failure to keep, lia¬ 
bility, § 756, p. 1418 

Street car motorman, duty of keeping for prospec¬ 
tive passengers, § 733, p 1376 
Street intersections, passenger carrier’s dnty as 
to, § 746, p. 14<^, n. 55 

Loose gravd, contributory negligence of passenger 
dipping on, jury question, § 803, p. 1600 
Loss in operation, determinaffon of right to operate 
at loss, § 280 
Loss of baggage. 

Act of God, 

Jury question as to, § 899, p. 1734 
Liability in case of, § 868 
Actions for, §§ 892-901, pp-1722-1736 
Admissibility of evidence^ § 897, p 1730 
Answer in action for, § 896 
Articles left in conveyance by passenger, liability 
in respect to, § 869, p. 1694 
Burden of proof, § 897, p. 1726 
Ckimplaint in action for, $ ^6 
Conditions precedent to action for, § 894 
Gonnectmg carriers, § SS7 

Presumptions, § 897, p. 1729 
Oontnbntory n^ligmice affecting liability, § 873 
Jniy question as to, § 899, p. 1733 
Custody retained by passenger, liability in case 
§ 869, pp. 1692-1695 
Damages for, § 903 
Declaration in action for, § 896 
Double damages, § 903 
Evidence in action for, S 897, pp. 1726-1732 
Exemplary damages, § 903 

Fact questions in action for, $ 899, pp. 1732-1735 
Findings in action for, § 901 
Form of action for, § 893 
Governing law as to liability, § 867 
Initial carriers, 
liability, § 888 
Presumptions, § 897, p. 1729 
Instructions in action for, § 900 
Intermediate carrienSi burden of proof, § 897, p. 
1729 


Loss of baggage—Continued, 

Issues in action for, § 896 

Jomt liability, connecting carriers, f 887 

Jury questions, § 899, pp. 1732-1735 

Law questions, § 899, pp. 1732-1735 

Liability in general, § 867 

Limitation of liability, ante 

Negligence, jury question as to, S 899, p. 1734 

Nominal damages recoverable, § 903 

Parties to action for, § 895 

Passenger not acc<Hnpanying; liability in reject 
to, § 870 

Petition in action for, § 896 
Plea in action for, § 896 
Pleading, § 896 
Presumptions, § 897, p. 1726 

Place of injury or loss, § 890 
Proof in action for, § 896 

Proximate cause, jury question as to, S 899, p 
1734, n. 33 

Public enemy, liability in case of, § 863 
Bed cap porter, liability for, § 867 
Remedies of passenger, § 893 
Replication or reply in action for, { 896 
Right of action for, § 894 
Sleeping cars. 

Burden of proof as Ip, § 919, p. 1755 
Contributory ne^gence, § 917 
Damages, S 929 

Joint liability of sleeping car and railroad 
companies, § 918 

liability for, §§ 91^16, pp 1748-1751 
Limitation of liability, § 916 
Pleading in actions for, § 919, p. 1755 
Property for wMch liable, § 915 
Spedal damages, § 903 
Succeeding carriers, liability, § 889 
SuJQlciency of evidence in action for, § 897, 
1731 

Terminal caniers, liability, § 889 
Tourist contiact, liability under, § 867 
Transfer companies, § 891, pp. 1719-1722 
Trial of action for, §§ 898-901, pp. 1732-1736 
Yariance in action for, § 896 
Verdict in action for, § 901 
Loss of earnings, injuries to passenger^ damages for, 
§771 

Loss of goods. 

See, also. Injuries to good^ ante 
Abandonment on account of damage, § 273 
Act of God causing, exemption from liability, § 
76, pp. 139-143 

Actions for, §§ 24^274^ pp. 505-623 
Answer in action for, § 252, pp. 526-529 
Branch line, liability of main line for, § 428 
Burden of proof in action for, § 254, pp. 535-^559 
Against connecting carriers, § 440, p. 947 
Complaint in action for, § 251, pp 518-526 
Conditions precedent to action for, § 247 
Conflict of laws, limitation of liability, § 88 
Connecting carriers, 

Admfqcsjbility of evidence, § 441 
Damages recoverable, § 445 
Federal legislaticm as affecting liability, § 4S4 
p. 925 

Jurisdiction in action for, § 437 
Liability for, § 424, pp. 922-931 
Liability over of carrier causing loss, | 446 
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loss of goods—Continued, 

Connecting earners—Continued, 

Parties to action for, § 438 
Trial of action for, § 443, pp. 961-965 
Damages, §§ 262-274, pp. 607-623 

Admissibility of evidence as to, § 255, p 571 
Declaration in action for, § 251, pp. 518-526 
Defenses, actions to recover for, § 245 
Delivery to carrier as prerequisite to liability, § 
142 

Deviation resulting in, liability, § 82 
Di&criminatioii, contracts m violation of, 

Interstate commerce law as respects rig^t to 
recover for, § 394 
State law, § 396 
Evidence in action for. 

Admissibility, § 255, pp. 559-575 
Weight and sufficiency, § 256, pp. 575-584 
' Fact questions, § 258, pp. 584-594 
Findings in action for, § 260 

Against connecting earners, § 443, p 964 
Improper packing liability in case of, § 78, p. 
150 

Incidental damages as recoverable, § 266 
Inherent nature causing, liability in case of, § 
79. pp. 151-158 
Initial carrier. 

Burden of proof as to, § 440, p 947 
Inability for loss on connecting Imes, § 403 
Absence of statute or special contract for 
through tran^rtatioiL, § 404 
Federal legi^tion affecting, § 406, p. 
890 

Special contract for through transporta¬ 
tion, § 405, pp. 886-890 
Instructions in actions for, § 259, pp. 594-605 
Insurance, carrier’s right to benefit of, § 398 
Special contract as affecting ri^t, § 399 
Intermediate carriers, 

Burden of proof as to, § 440, p. 949 
Liability for, § 424, pp. 922-931 
Issues in action for, § 253%, pp. 530-535 
Judgment in action for, § 261 
Jurisdiction of action for, § 246 
Juiy questions in actions for, § 25S, pp 584-594 
Against connecting carriers, § 443, p. 961 
Law questions, § 258, pp 584-594 
Liability, §§ 71-118, pp 131-230 

Avoidance or lessening of loss or injury, § 
83 

Commencement of, § 84 
Common carriers, § 73 

Effect of right of carrier to refuse to reemve 
goods, § 85 

Excepted causes, §§ 75-79, pp. 138-158 
Proximate cause, §§ 80-83, pp. 158-168 
Gtoveming law, § 72 

Insurance by carrier as affecting, § 87 
Limitation of, §§ 88-117, pp. 170-230 
Private carriers, § 74 
Public enemy canriiig, § 77 
Salvage as affecting, § 86 
Termination of, f 84 
Uen for charges as affected by, § 325 
limitation of liability, ante 
Limitations, actions to recover for, § 248 
Natural causes, liability in case of, S 79, pfi. 151- 
158 


Loss of goods—Continued, 

Parties to action for, §§ 249, 250, pp 509-518 
Penalties for delay, statute imiKising as applica¬ 
ble to, § 454 

Penalties for failure to pay for, §§ 474r-4S0, pp. 
983-988 

Actions for, § 479 
Amount of, § 480 
Evidence in actions for, § 479 
Judgment as prerequisite to recovery, § 476 
Jurisdiction of actions, § 479 
Parties to actions for, § 478 
Pleading in action for, § 479 
Requisites and sufficiency of claim, § 475 
Settlement of claim as affecting right to, § 
477 

Trial of actions for, § 479 
Venue of actions, § 479 

Petition in action to recover for, § 251, pp 518- 
526 

Plea in action for, § 252, pp. 526-529 
Pleading in action to recover for, §§ 251-253, pp. 
518-535 

Against connecting carriers, § 439, p 943 
Presumptions in actions for, § 254^ pp. 535-559 
Proof, § 253%, pp. 53<Mi35 
Replication or reply in action for, § 253 
Retention under lien for charges, liability, f 333 
Return to shipper, initial carrier’s liability for, 
§ 417 

Rig^t of action for, § 245 

Shipper’s n^ligence causing, liability as affected 
by, § 78, pp. 144-151 
Special damages recoverable, § 267 
Sufficiency of evidence, actions against connect¬ 
ing carriers, § 442, p. J958 
Terminal carriers. 

Burden of proof as to, $ 440, p. 949 
Liability for, § 424, pp 922-931 
TOme to sue for, § 248 

Trial of actions for, §§ 257-260, pp. 584r-606 
Variance in actions for, § 253%, pp 530-535 
Venue of action for, § 246 
Verdict in action for, f 260 
Loss of profits. 

Breach of contract of shipment, damages as In- 
dlnding, § 134, p. 273 

Conversion of goods, danifiges as recoverable 
for, § 184, p 379 
Delay in trani^rtation. 

Admissibility of evidence as to, $ 217, p. 430 
Passenger’s nght to damages for, § 672 
Recoveiy as damages, § 229, p 455 
Discrimination, recovery of as damages, § 388, p 
864 

Loss or injury to goods, fecial damages as in- 
<findmg, § 267 

Nondehvery of goods, recovery of as damages § 
160, p. 320 

Wrongful ejection of passengers, admissibility of 
evidence as to, § 839, p. 1659 
Loss of ticket, ejection of passenger, sleeping cats, § 
913 

Loss of time, 

(Breach of contract or duly to transpori^ dam¬ 
ages recoverable for, § 670 
Injunes to passengers, damages for, § 771 
Wrongful ejection of passengers, damages for. § 
84S 
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Loss of use damages for loss or injury to property 
as including, § 266 
Lost bills of ladin«^. 

Bona fide purchasers of, rights acquired, S 12f5, p. 
257 

Delivery of goods, indemnity bond as protecting 
carrier, § 172, p. 311, n. 84 
Lost ticket, 

Ejection of passenger in case of, § 816, p. 1612 
Forfeiture of, § 606 
Right of transportation, f 613 
Lowest rate, shipper’s right to application of, g 314, 
p. 730 

Luggage. Ravage or effects, ante 
Lu^age rack, inadequacy of as proximate cause of 
injury to passengers, § 756, p. 1426, n. 32 
Lumber, 

Custody and control of while awaiting delivery 
to consignee, § 152 

Delivery at team tracks, duty in respect to, § 167 
Rates, classification for pnrposes of, § 314, p. 726, 
n. 11 

Lumber companies. 

Joint rates, § 306, p. 606 

Railroads operated by as common carriers, § 6, 
p. 34 

Lunches, exclusive privilege of sening, passenger car¬ 
riers granting, § 576, p. 1687 
Dnrching, 

Injuries to passengers. 

Admissibility of evidence as to, § 765, p. 1474 
Jury question as to negligence, § 768, p, 1508 
Warning passenger remaining on rnnuing board 
of danger from, § 682 
Machinery, 

Delay in transportation. 

Damages recoverable, § 223, p. 446 
Special damages, § 226, p. 456 
Elevators, safety requirements, § 742 
Injuries to passengers, presumption as to ne^- 
gence, § 764, pp. 1450, 1460 
limitation of liability for losses due to accidents 
to, construction of contract, S 112, p. 211 
Loss or injury to, damages as including loss of 
use, § 266 
Passenger carriers. 

Approval of, § 738 

Care required and liability as to, §§ 735-742, 
pp. 1387-1395 
Latent defects in, § 737 

Pleading negligence in respect to maiTitettance of, 
actions for injuries to passenger^ § 761, p 
1429 

ProTHTuate cause of injury to passengers by fail¬ 
ure to properly mniutain, § 756, p. 1426 
Rates, Ha<M,ification for purpose of estabiisbinf^, 
§ 314, p 727, n. 11 

Mahogany logs, rates, aerification for purposes oj^ 
§ 314. p. 726, n. 11 

Mail, notice of arrival by as sufiOlcient for demurrage 
purposes, § 341, p. 803, n. 63 
Mail agents, limitation of Rability as to, § 637 
Mail carriers, free transportation of, § 5^, p. 1111 
Mail cars. 

Heating of, § 74^ p. 1398, n. 8 
Injuries to passenger in, admissibility of evi¬ 
dent § 765, p. 1476 

Biding in as ccmtributoiy ne^gence^ § 798, p. 
1586 


MaR derks. 

Liability for injuries to, § 699 
Passenger and carrier relationship, § 548 
Passenger carrier’s liability for acts of resulting 
in injury to passengers, § 696 p. 1286 
Mail pouches, throwing on platform, caie required 
to protect passengers against injuries, § 717 
p. 1339 

Maihng, notice of arrival, necessity of, § 153, p. 361 
Maintenance, 

Fares, costs of considered in determming reason¬ 
ableness, § 580, p. 1092 

Rate making, consideration for purposes of, § 289, 
n. 71 

Malice, 

Injuries to passengers; 

Damages for mental suffering as dependent 
on, § 771 

Jury question as to, § 768, p. 1499 
Maliciousness, 

Agents or servants of passenger carrier, liabilily 
for. § 689, p. 1274 
Wrongful ejection of passengers, 

Exemplary damaged recoverable for, § 853 
Liability of carrier, § 828, p. 1644 
Presumption as to, § 838 
Management, 

Injuries to passengers as result of. 

Admissibility of evidence as to, § 765, p. 1473 
Sufficiency of evidence as to negligence, S 766, 
p. 1485 

Passenger carriers. 

Care required and liability in, §S 743-754, pp 
1396-1415 

Rules and r^nlations as to, § 576 
Biandamus, rates, compliance with charter provisions 
enforced by, § 284^ p. 654, n. 52 
Mandatory, defined, § 2 

Mangers, live stock yards to be provided VTith, § 43 
MauTier of ddivery, special contract for, validity, § 
133, p. 269 

Manuscripts, baggage as induding, § 866 
Market, liability for failure to ddiver sbipmeTit: in 
time for particular market, § 191, p. 394 
Market decline, delay in transportation resulting in, 
Admis-sibility of evidence as to, § 217, p. 429 
Liability for, { 196, n. 71 
Notice of claim for damage § 238, p. 475 , n. 5 
Market value, 

AdiTij< 5 sibility of evidence as to. 

Actions for delay in transportation, § 217, p. 
428 

Actions for loss or injury to goods, § 255, p. 
572 

AU^ations as to, complaint in action for dday m 
transportatioii, § 215, -p. 417 
Ravage or effects. 

Damages for loss or injury as measured by, f 
903 

Sleeping car companies, § 920 
Burden of proof as to. 

Actions against connecting carriers, § 440, 
p. 956 

Actions for loss or injury to goods, § 254^ p. 
55S, n. 30 

Damages for conversion of goods determined by, 
§ 184, p. 377 

Depreciation in as dement of damages for delay 
in transportation, { 223, pp. 442-446 
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Market valne—Continned, 

Law question as to, actions for loss or injuries 
to goods, § 258, p. 593 

Loss or mjury to goodn, damages as determined 
by, § 264, p. 609 

Pr<qperty without market value, § 264, p 613 
Outstanding security, consideration for rate 
making purposes, § 286, p. 659 
Proof of, actions for delay in transportation, § 
215, p. 420 

Recovery of as damages for nondelivery of goods, 
§ 160, p 319 

Recovery of difference for faOnre to furnish cars, 
§ 38, p. 82 

Sufficiency of evidmice as to. 

Actions against connecting carriers for loss 
or injury to goods, § 442, p. 958 
Actions for delay in transportation, § 218, p. 
433 

Actions for loss or injury to property, { 256, 
p. 584 

Marking, 

Burden of proof as to, actions for loss or injniy 
to goods, § 254, p. 539 
Limitation of liability as affecting, § 108 
Loss as result of shipper’s failure, carrier as re¬ 
lieved from liability, { 78, p. 145 
Mismarkiug, penalty for delay in transportation, 
detoise, § 458 

Mistake in cansmg ddivery at wrong place, lia¬ 
bility in case of, § 176 

Marks, terms of fleets dependent on, representations 
of agent superseding, S 902 
Mass shipments, owners as tenants in crnmnon of, 
recovery against carrier in case of loss, § 161 
Match, loss of goods as result of fire caused by, lia¬ 
bility as within exemption as act of God, J 76, p. 
143, n. 26 

Maximum mileage hook rates, increase of, power of 
pnbllc service commission, § 582, p. 1110 
Maximum rates, 

Charter provisions as affecting state’s power to 
establish, § 278, p. 633 
Fares, legiffiative regulation, § 582, p. ni5 
Injunction to prevent violation of law eg taMlsh- 
ing, § 584. p 1140 

Interstate shipments, power of Interstate Com¬ 
merce Commission in respect to, § 279 
Joint rates, § 300, p 689 
Iiong and short haul, $ 295 
State commissjons, power to establuffi, S 278, p. 
635, n. 67 

Statute O^Tig, reasonableness as determined by, 

§ 282 

Maximum working hours, delay in transportation be¬ 
cause of compliance with law rebating to, liabil¬ 
ity in case of, § 204 
Measure of damages. 

Breach of contract or duty to transport, passen¬ 
ger carriers, § 670 

Conversion, actions for, § 184, pp. 376-381 

Instructions, § 183, p. 376 | 

Belay in transportation, § 222 | 

Biscnmination, § 388, p. 864 
Loss or injuries to baggage. S 903 
Loss or injury to goods, § 263 

Instructions as to, § 259, p. 601 


Measure of damages—Continued, 

Pleading of, actions for loss or injury to goods, 
§ 251, p 524 

Wrongful ejection of passengers, instructions 
on, § 843 

Measure of liability, repaiation proeeedmg, § 309, p. 
721 

Meat, spoilage from inherent defects or improi^er 
preparation, admissibility of evidence as to, § 255, 
p 563 

Medianics, baggage as uudndmg tools, § 860 
Medical attendance. 

Injuries to passengers. 

Damages for, § 771 

Jury questicm as to ncghgence in failing to 
secure, § 768, p. 1498 

Wrongful ejection of passengers, damages as re¬ 
coverable for, § 848 

Medicine, delay in transportation, special damages 
as recoverable, § 229, p. 457 
Medium of payment, charges, § 312 
Meeting train, injuries to persons on premises for 
purpose of, liability for, § 722 
Memorandum, ticket as, § 603 
Memorandum copy, bill of lading, effect of, § 129 
Mental incapacity. 

Assistance to passeng^, boarding or ali^tmg 
jBrom vehicle, § 727, n. 69 

Passenger earner’s duty as to care affected by, 
§ (i94. p. 1290, n. 89 
Mental suffering 
Baggage, 

Delay in delivering, § 902 
Loss or injuries to, § 903 

Breach of contract or duty to transport, damages 
recoverable for, § 671, pp. 1246-1249 
Corpse^ delay in trani^rtation of, damages re- 
coveiable, § 230 

Delay m delivery can'sing limitation of liability 
for, § m 

iDjunes to passengers, 

D;images for, § 771 
Pleading facts as to, { 761, p; 1436 
Sleeping car passenger, damages recoverable § 
920 

Wrongful ejection of passenger^ 

Damages for, § 850 
Presumption as to, S 838 

Merchandise, baggage as indLuding, § 861, pp 1680- 
1683 
Merger, 

Contract of shipment, § 131 
Street railroads, fixed rates as affected by, § 583, 
p. 1123 

Metal cans or drums, violation of regulation requir¬ 
ing shipment in, Upper’s liabilily for damage, 
§ 528 
Mileage, 

Joint ratee consideration in division o^ § 300, 
p 693 

Overcharge as result of error in figuring, § 321 
Bates, reasonableness as affected by, § 291 
Mileage basis, cars owned by shipper delivered on, lia¬ 
bility of carrier, $ 133, p. 269 
Mileage book. 

Defined, § 603 

Ejection of passenger for failure to present, § ffiLO, 
p. 1611, n. 96 
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Mileage l)ook—Continued, 

Bxdiange of coupons for milea^ tickets, § 615 
Forfeiture of, § 608 

Statutory regulation as to sale of, § 582, p. 1110 
Mileage scale, rates, adjustment of cost to, § 290, p 
667 

Mileage tickets. 

Connecting lines, agreement in reject to, § 605 
Limitations and restrictions on nse of, § 615 
limitation as to time, § 618 
Military control, showing that road is under as ex¬ 
cuse for noni>erformance of agreement to furnish 
cars, § 133, p 268 

^Military equipment, rates, cla<«nfication for purpose 
of, § 314, p. 726, n. 11 

Military forces, loss or injury to goods as result of 
acts of, exemption of liability, § 75 
Military interference, d^ay in transportation as ex¬ 
cused by, § 206 

Military reservation, injuries to soldiers transported 
on line within, liability of carrier, § 701, p. 1313 
Military service, rate of fare as to persons in, § 5S1, 
p. 1099 

Milk, duty of transporting, | 28, p. 63, n. 78 
Mill waste, contract in violation of interstate com¬ 
merce law rejecting rates as affecting right to 
recover damages for failure to haul, § 391, m 32 
Milling in transit, 

Biscrimination as result of, § 381 
Duty of carrier in respect to, § 19, p. 51 
Rates for stoppage for, state conumsbion’s power 
in respect to, § 278, p. 637 
Tariff applicable to stoppage for, § 275, p. 626 
Through rate as applicable in case of, § 314, p. 
733 

Miners, transportaticm over branch lin^ common car¬ 
rier as to, § 532, n. 60 
Minimisong damages, 

CJonversion of goods, duty in respect to, § 184, p 
3S1 

Disposal of goods for purpose of as waiver of 
<daim for d^ay in transportation, § 208 
Loss or injury to goods. 

Admissibility of evidence as to, § 255, p. 572 
Duty of owner, § 270 

Nondelivery of goods, duly as to, § 160, p. 320 
Wrongful ejection of passengers, § 852 
Minimum periods, notice of claims for damages, stat¬ 
utory provision, § 236, p. 465 
Minimum rate. 

Fares, legi^ative r^ulation, § 582, p. 1115 
Test or standard for, § 285 

Transportation costs as affecting, § 290, p 666, n. 
75 

Misadventure or misfortune, loss caused by shipiKu^s 
act as result of, liability in case of, § 78, p. 145, 
n. 35 

Misconduct^ 

Fhllow passengers, protection against, § 695, p. 
1294 

Passenger and carrier relationship terminated by, 
S563 

Misd^veiy, 

Baggage or effects. 

Liability as for conversion, § 871 
Remedies, § 893 

IBurdoi of proof as to^ conversion actions^ § 183, 
p. 372 


Misdelivery—Continued, 

Claim for damages. 

Necessity of filing, § 236, p. 468, n. 33 
Time of making, § 239, p. 487 
Connecting carriers, liability for, § 426 
Liability of carrier in case of, §§ 173-175, pp. 
342-^ 

Limitations, actions for damages for, § 242, p. 
497 

Limitation of liability, operation and effect of 
contract, § 113, p 224 

Notice of clarm for damage, stipulations, J 238, 
p. 476 

Shipper's negligence eansmg, charges for proper 
delivery, § 314, p. 737 
Misdemeanors, 

Boarding car in motion, § 542 
Fares, excessive or unauthorized charges, § 587, 
p. 1143 

Passes in violation of law, § 623, p 1177 
Rates or tariff, failure to file, § 515 
Misdescription of goods. 

Bill of lading. 

Agent’s mistake as affecting liability, § 141, 
p. 281, n. 39 

Liability to bona fide holder, § 128, p. 258 
Liability for loss or injury to as affected by, § 
78, p. 147 
Misdirections, 

Connectmg carrier, initial carrier’s liability for 
loss or injury in case of, § 413 
D^ay in tran^ortation due to, liability as ex< 
cosed by, § 198 

Loss or injury to goods as result o:^ liability as 
affected by, $ 78, p. 151 
Misfortone, 

Continuity of journey interrupted by, passenger’s 
right to continue on another train, § 647 
Delay in transportation as excused by, § 203 
Misjoinder of parties, demurrer raising question, ac¬ 
tions against connecting carriers, § 439, p. 9^ 
Misleading act^ notice of claim for damages as waiv¬ 
ed by, § 241, p 494 
Misleading instructions. 

Breach of contract or duty to tran^ort, actions 
for, I 667, p. 1243 

Injuries to passengers, actions for, § 769, p. 1524 
Loss or injury to property, actions for, § 259, p. 
594 

Wrongful ejection of passengers, actions for, | 
843 

Mismanagement, rate making, consideration of as re¬ 
spects operating costs for purposes of, § 290, p. 
666, n. 79 

Mismarking. Marking, ante 

Misplaced ticket, ejection of passenger on refusal to 
pay fare, § 810, p. 1612 
Misrepresentaticm, 

Charges, amount as affected by, § 314, p. 734 
Goods transported, admissibihty of evidence as 
to in action for loss or injury, § 255, p 562 
Misrouting, 

Ccmnecting carriers, initial carrier's liabiliiy for, 
§ 406, p. 895 

Conversion as result of> § 181, p. 365 
Initial carrier, terminal carrier’s liability for, { 
422 

Responsibility for as respects applicable rate^ S 
314, p. 730, m 27 
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Mi<d;alce, 

Arriral of goods, conversion as result of agent 
in reject to, § 181, p. 365 
Baggage leceived by, liability as warehouseTnan, 
§ SS4 

Pefeet in ticket due to, ejection of passenger in 
case of, S 816 

Delivery to wrong person as excused by, § 174^ p* 
34S 

Deposit of excessive fare, restitution of excess, 
§ 591 

Ejection of passenger, 

Conductors mistake as to right to transpor¬ 
tation, § 818 

Exemplary damages as recoverable for, § 
853 

Excessive fares, defense in action for penalty, 
§ 587, p 1145 

Overcharge as result of, § 321 

Penalty as recoverable for, § 492 
Payment on acceptance of lower rate than as 
filed, effect of, § 393, p. 875 
Wrong train taken by, ejection of passenger, § 
817 

Mistreatment, passenger, jury question as to, { 768, 
p. 1499 

Mitigation of damages. 

Conversion of goods, duty in respect to, § 184^ p. 
380 

Loss or injury to goods, § 271 
Nondelivery of goods, duty in respect to, § 160, 
p 320 

Shipper's duty as to in case of breach of contract, 
§ 134, p. 274 

Slewing car passengers, § 920 
Sufbciency of evidence as to, actions for loss 
or injury to goods, § 256, p 583, n. 58 
Wrongful ejection of passengers, § 852 
Mixed trains. 

Assumption of risk by passengers on, § 794 
Boarding, contributory negligence in respect to, § 
786 

Ejection of passengers on, § 819 
Injury to passenger on, presumption as to rela¬ 
tionship, § 764, p. 1446 

Jerks or jars, passenger assuTnijig risk § 750 
Passengers <m. 

Degree of care required, 5 684 
Delay m transportation, § 661 
Relationship, § 552, p. 1058, n. 91 
Mixing^ in transit, duty of carrier, § 19, p. 51 
Mobs, 

Delay in tran^^rtation caused by, liability in 
case o^ § 202 

Injuries to goods by, liabDity as within exemption 
as act of Cod, % 76, p. 142 
Injuries to passengers, presumption as to n^U- 
gence, § 764, p 1450, n, 85 
Instmctions respecting danger o:i^ actions for 
loss or injnry to goods, | 259, p. 597, nu 4S 
Limitation of liability for loss as result of, § 98 
Passenger carriers, duty of protecting passengers 
from, § 696 

Proximate cause of loss or injury, necessity as re¬ 
spects limitation of liability, § 114, n. 31 
Mode of. 

Conveyance, time for transportation as dependent 
on, § p. 395 


Mode of—CJontinued, 

Shipment, consignee direct, party to action for 
loss or injury to goods, § 249, p 513 
Transfer, bill of lading, § 12S, p- 244 
Transportation, deviation from resulting in loss 
or injury to goods, liability, § 82 
Modification, 

Bin of ladmg made part of lapping agreement, 
§ 131 

Common law liability, contracts exempting car¬ 
rier, § 113, p. 216, n, 74 
Contract of shipment, § 131 
Franchise rates, street railroads, § 583, p 1124 
Instnictions, 

Actions for injuries to passengers, § 769, p. 
1526 

Actions for loss or injury to pix^peity, § 259, 
p- 594 

Action for wrongful ejection of passengers^ S 
843 

Joint rates, § 300, p. 691 
Rules promulgated by carriers, S 25 
Mol<^ condition, negligence causing, instructions as 
to. § 259, p. 596, n. 48 
Money, 

Baggage as including, § 859 

ConcefilTnent of nature of as affecting liability 
for loss, 5 78, p. 146 

ConsigEinaent to bank, time for delivery of, § 162 
Express companies transporting as common car¬ 
riers, § 7 

Loss of in sleeping car, liability, § 915 
liabilily^ of carrier for loss of, § 3^ p 30 
Monopoly, rates as affected by, § 291, n 13 
Monoxide gas, injuries to passengers from, res ipsa 
loqnitnr as applicable to, | 764, p. 1453, n. 12 
Morals, refusal to receive and transport property in¬ 
jurious to, S 28, p. 62 

Mortgage bondholders, parties to injunction proceed¬ 
ing by carrier for relief against rates, § 306, pw 
713 

Mortgagee of property, lien for charges as superior 
to, f 329 
Mortification, 

Employees or agents causing liability for, § 692 
Injuries to passengers, pleading of, § 761, p 1432 
Passenger carrier's liability for, § 689, p. 1274 
Wrongful ejection of passengers. 

Damages for, § 850, n. 6 
Instmction on, § 843, m 31 
Motion pictare film, d^ay in transportation, special 
damages as recoverable § 229, P 457 
Motive, 

Defense to action against carrier for conversion, 
§ 183, p. 369 

Wrongful ejection of passengers, admissibility of 
evidence as to, § 839, p. 1659, n. 72 
Motive power, passenger carriers, degree of care as 
affected by, § 683 
Motor carriers, 

Baggage or effects, liability for loss or injury, § 
869, p. 1694 

Collision resulting m injuries to passengers, pre¬ 
sumption of n^bgence, § 764, p. 1457 
Degree of care as to passengers, § 685 
Drivers for, care reqmred in selection of, § 688 
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Motor carriers—Tontimied, 

Injuries to pas'^ngers. 

Jury question as to negligence in running 
off road, § 76S p. 1511 
Rnniiing off road, suflSciency of evidence as 
to negligence, § 7C6, p. 14SS 
Passenger carrier, status as, § 531, n. 03 
Pa'ssenger in as pashenger for hire, § 544 
Wrecks resulting in injuries to passengers, pre¬ 
sumption of n^ligence^ § 764, p. 1458 
Motor truck carriers. 

Initial carrier, liability for loss or injury on con¬ 
necting lines, § 404 

Interstate shipments, Carmack Amendment as ap¬ 
plicable to, § 406, p. 892 
Motorman, 

Ajssault on passenger, liability for, § 691, p. 1282 
Care required in s^ection of, § 688 
Ejection of passenger or intruder, wUlfiilness or 
wantonness as affecting liability, § 828, p. 
1645 

IxKikoat for prospectiye passengers, duty as to, 
§ 733, p. 1376 

Oi>eration of car, § 743, n. 95 
Movement of trams, mi^eading passengers as to, duly 
to avoid, § 753 

Moving picture films, tran^ortation company engaged 
in transporUng as common carrier, § 7 
Moving van companies, status as common carriers, 
§8 

Moving vehidles. 

Alighting from, contributory negligence, | 793, 
pp 1560-1574 

Sufficiency of evidence § 802, p. 1590 
Boarding or alighting from, § 725 

Contributory negligence in respect to, § 787 
Instructions on, § 804, p. 1604, n, 40 
Jury question as to, § 803, p. 1595 
Buies and regulations as to, § 571 
Contributory negligence, getting on or off, § 780 
Jury question as to, § 803, p. 1600 
Ejection of passenger, manner of, $ 823 
Impendmg danger, alighting from to avoid con¬ 
tributory ne^genoe, § 777 
Injuries to passenger alighting from, jury ques¬ 
tion as to negligence, J 768, p. 1512, n. 43 
Leaving seat, contributory negligence, | 789 
Passenger and carrier i^ationship, 

Peison attempting to hoard, $ P- 1065 
qjermination by leaving, § 564 
Trespassers, ejection from, § 823 
Wrongful ejection of passenger from. 

Contributory ne^gence as defense, § 832 
Exemplary damages, § 853, n. 52 
Sufficiency of evidence as to, § 840, n. 78 
Municipal coipoiatious. 

Discrimination, in transportation for, § 365 
Injunes to passengers, joint liability, § 709 
Lease of road, liability for injuries as affected 
by, i 707 

Idcense tax, express companies as subject to, § 20 
Bate-m-iking power, ddegation of, § 278, p. 632 
Municipal regulation. 

Fares, § 583, pp. 1115-1134 

Legislative inteipretation, { 583, p. 1127 
Power of, § 567 

Transfers, passenger carriers, § 648, p. 1215 


Monitions, loss or damage to goods through explosion 
of, liability as within exemption as act of God, 
§ 76. p. 142 

Museum, delay in transportation of ^ipments for, 
special damages as recoverable, § 229, p. 458 
Musical instruments, injury to when cariied as bag¬ 
gage, damages recoverable, § 903, n. 82 
Mutilated money, fare paid with, § 502 
Mutilated ticket. 

Ejection of passenger, § 816, n. 15 

Tiansfer ti^ets, refusal to accept, § 648, p. 1217 

Transportation on, § 615 

Mutilation, corpse during trangportatimi, damages re¬ 
coverable, § 274 

Names of stations, announcement of, passenger car¬ 
riers, § 659 

Narcotics, seizure of by toderal officers as excuse for 
nondelivery, § 188, n. 62 

Natural causes, loss or injury to property as result 
of, liability, § 79, pp. 151-158 
Natural vices and propensities, 
lave sto<^ 

Duty to ^ard againsl^ S 63, p. 110 
N^^gence of carrier resulting in loss or in¬ 
jury to, limitation of liability, § 112, p. 
215 

Nature of goods. 

Concealment of as affecting liability for loss or 
injury to, § 78, p-146 

Tnmitation of liability in respect to loss as re¬ 
sult of, § 98 

N^ative averments, injuries to passengers, pleadmg 
in action for, § 761, p. 1435 
Negativbig defenses. 

Actions for loss or injury to goods, § 251, p. 525 
Delay in transportation, complaint in action to 
recover for, § 215, p, 417 
Wrongful ejection, actions for, § 837, p. 1652 
Negligence, 

Act of God causing loss or injury to goods ac- 
<!ompanied by, liability in case of, § 76, p. 140 
Admissibili^ of evidence as to. 

Actions against connecting carriers, § 441 
Actions for delay in transportation, § 217, p 
425 

Actions for loss or injury to goods, § 255, 
p. 562 

Assistance of passengers, boarding or flighting 
from vehicles, § 727 
Burden of proof. 

Actions against carrier as war^ousemau, § 
158 

Actions flgaln<!t connecting carriers, § 440, p. 
946, EL 87 

Conversion actions, § 183, p. 372 
Carriage of iuanimate freight, presumptions as 
to, § 254, p. 526 

Connecting carriers, limitation of liability as to 
initial carriers, § 407, p. 906 
Contractual limitation of liability, passenger car¬ 
riers, S 

Ddlay in transportation, § 195 - 
Liability for, § 191, p 391 
Ejection of passenger, liability, § 822 
Finding as to, actions against connecting carriers 
for loss or injuries to goods, § 443, p. 965 
General allegations of, proof admissible under in 
action for injuries to passengers, § 763, p 
1441 
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jTeglfgiRnce—Continned, 

Initial carrier’b liability for, f 414 
Injuries to passengers. 

Admissibility of evidence as to, § 765, p. 1467 
Burden of proof as to, § 764, p. 1447 
Circumstantial evidence establishing, § 766, 
p. 1481 

Jury question as to, f 76S, p 14D6 
liability, § 676 

Presumptions, instructions on, § 769, p. 1533 
Bebuttal of presumption, § 764^ p. 14^ 
Sufficiency of evidence as to, § 766, p. 1480 
Instructions as to, actions for loss or injury to 
pKflperty, § 259, p. 595 

Issue as to, actions for injuries to passengers, § 
763, p 1438 

Iiaw question as to, actions for loss or injury to 
goods, § 258, p. 592 

limitation of liability, §§ 629-639, pp 1182—1201 
Carnage of goods not witbrn scope of duty 
to carry, § 117 

Construction of contract, § 112, p 214 
Iioss or injones to baggage, S 876 
Iioss or injury to goods, § 99, pp 189-193 
Operation and effect of contract, § 113, p. 218 
live sto<^ injured as result of, admissibility of 
evidence as to, § 255, p. 564 
Loading or unloading of hve stock, liability as 
dependent on, § 70, p. 128 
Loss or injuries to baggage, 

Burden of proof as to, § 897, p. 1727 
Liability for, § 869, p. 1692 
Loss or mjury to goods, 

Bxc^ted causes cancuiriiig with as affecting 
liabOity, 5 80, p. 159 
Insuranee as protecting carrier, § 399 
Jury question as to, § 258, p. 587 
^JILiiability, § 71, p. 132^ 

Proof in accordance with ideadings, § 253%, 
p. 530 

Shipjier’s ne^igenoe as affecting liability, § 
78, p. 144-151 

Misd^veiy as excused by shipper’s n^^ligen<^ 
S 174, p, 351 
Passenger carriers. 

Dangerous rate of speed, § 749 
liability for injuries dependent on, § 529 
Pleading o:^ 

Actions against connecting carriers for loss 
or injury to goods, S P- 943 
Actions for injuries to passengers, § 761, p. 
1428 

Actions for loss or iujnry to goods, § 251, p 
519, n. 37; § 251. p. 521 
Presnmpticms as to, actions agaiu^st connecting 
earner, § 440, p 947 
Private carriers, 

liability for loss or injury of goods, § 74 
Limitation of Lability for, § 629 
Proof of, actions for injuries to passengers, § 763, 
p 1439 

Specific allegation of, proof admissible in action 
for injuries to passengers, § 763, pu 1441 
Suffitiency of evidence as to. 

Actions against connecting carriers for loss 
or injury to goods, § 442, p. 958 
Actions for d^ay in transportation, § 218, p 
431 


Nesg^gence—Continued, 

Sufficiency of evidence as to—Continued, 

Actions for loss or injury to goods, § 256, p. 
578 

Wrongful ejection of passengers, pleading, § 837, 

p 1^1 

Negotiability, bills of lading, § 128, pp. 243-261 
N^otiation, 

Bill of lading, binding effect of recitals in case 
o^ § 123, p. 236 

Waiver of notice of dlaim for damages by, § 241, 
p. 492 

N^oes. Colored passengers, ante 
Nervousness, loss or injury to animals superinduced 
by, liability in case of, § 79, p. 157 
Net earmugs, rates, reasonableness as determined by, 
§ 288 

New industries, disemnination in rates for purpose of 
development, § 377, p. 846 
New tnal. 

Actions for refusal to receive and transport prop¬ 
erty, § 33, p. 69 

Rates, necesmty of motion for review of reason¬ 
ableness of order fixing, § 34, p 650 
Wrongful ejection of passengers, action for, § 844 
News agent, 

Assault on passenger, liability for, § 691, p. 1282 
laabilily for acts of, § 690, p. 1279, n. 60 
Passenger, status as, § 536, n. 8 
Relationship, § 547 

Newspai)er publication, notice of arrival of goods by, 
sufficiency, § 153, ik 302 

Newspapers, exdlnsive privilege of selling, passenger 
carriers, 5 576, p. 1087, n. 4 
Nighttime, 

Alighting from moviiig vehicle in, contributory 
negligence, § 793, p, 1571 

Twenty-ei^^t hour law, expiration of as obviat¬ 
ing necesmty of compliance with, § 487 
Nitrate of soda, ddlay m tiansportation special 
damages as recoverable, § 229, pu 456 
Nominal damages. 

Breach of contract or duty to transport, passen¬ 
ger earners, § 673 
Conversion of goods, § 184^ p. 379 
Dday in transportation, recovery of, § 221 
Dday of baggage, § 902 
DiscrimiTiation, § 388, p. 866 
Initial carriers, deliveiy to other than designated 
connecting earner, S 410 
Injuries to passengers, § 773 
Loss or injuries to baggage, § 903 

Jury question as to, § 899, p. 1734 
Loss or injuries to goods, § 263 
Sufficiency of evidence as to, actions for loss or 
injury to goods, § 256, p. 584, n. 59 
Wrongful ejection of passengers, § 847 
Nonacceptance, notice of as condition precedent to 
right to collect demurrage, § 341, p. 803 
Non-agency station, delivery of goods at, § 164 
Nonddiveiy, 

Bill of lading, admissibility to sffiow in action for, 
§ 255, p 561 
Burden of proof as to. 

Actions for loss or injury to goods, § 254, pp. 
536, 539 

Conversion actions, § 183, p 371 
Connecting carriei’s liability for, { 424, p. 923, 
n. 7 
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Nond^veiy—Cbntinned, 

Connecting carrier’s ne^igence resulling, initial 
carrier’s liability, $ 406» P- 895 
Conversion as restating from, § ISl, p. 362 
Excuse for, burden of proof as to, § 254, p. 540 
limitations, actions for damages for, § 242, p. 497 
Notice of diaim for damage for, § 23^ p. 476 
Proof of actions for loss or injury to goods, § 
253%, p. 531 

Seizure of goods under legal process as excuse 
for, §§ 18T-1S9, pp. 3S7-390 
Variance in respect to, actions for loss or injury 
to goods, § 253%, p. 534 

Nonfeasance, conversion as arising from, § 181, p. 362 
Nonjoinder of parties, injuries to passengers, actions 
for, § 760 

Nonn^otiable bUls of lading, interstate ^pmeuts, 
law governing, 1120, n. 81 

Nonpaying passengers, injuries to, degree of care re¬ 
quired, § 680 

Nonpayment, demurrage, excuses for, § 345 
Nonperformance, 

Contract of shipment, excuses for, § 132 
Contract to fumi^ cars, § 133, p. 268 
Nonsuit. Dismissal and nonsuit, ante 
Nontransferable tid^ets. 

Forfeiture of. § 603 

Passenger and carrier relationship of one fraud¬ 
ulently attempting to ride on, § 560 
Power to issue, § 607 

Nonunion workmen, passenger carriers, duly of trans¬ 
porting, § 538 
Notice, 

Acceptance of goods, failure or refusal on part 
of consignee, § 178, p. 35S 
Abghting from train, desire in respect to, f 655 
Arrival of goods. 

Intermediate carrier’s duty in respect to, $ 
423 

Necessity of giving, § 153, pp- 300-305 
Notice to connecting carrier, § 409 
Arrival of trains, duty of giving, § 659 
Sleeping car companies, § 909 
Baggage or effects. 

Delivery to carrier, § 881 
Nature and value o^ § 879 
Car requirements, jdiipper’s duty of saving, { 87 
Change of cars, passenger carriers, § 648, p. 1215 
Change or alteration of rates properly filed and 
published, § 302, p. 700, n, 40 
daim for damages, §§ 233-241, pp. 401-495 

Admissibility in evidence as to in action for 
loss or injury to goods, § 255, p. 570 
Connecting carrier’s rigjit to benefit of stip- 
nlation for, § 434 
Excuse for failure to ^ve, § 240 
Instmctions on, | 259, p. 601 
Jury question as to in action for loss or in¬ 
jury to goods, § 258, p. 591 
Xiaw question as to in action for loss or in¬ 
jury to gemds, S 258, p. 593, n. 27 
Necessity of giving, f 234 
Pleading of in action for loss or injury to 
goods, § 251, p. 523 
Presumptions as to, § 254^ p. 545 
Requisites and sufficiency, § 239, pp. 4S0-4S7 
Special pleading of, § 252, p. 528 
Stipulations applicable, § 238, pp. 474^480 


Notice—Continued, 

Claim for damast^^ Continued, 

Stipulations in respect to, § 237, pp. 469-474 
Sufficiency of evidence as to, § 256, p. 582 
Variance in action for loss or injury to goods, 
§ 253%, p, 535 
Waiver of, § 241, pp. 49(M95 
Condition of premises, burden of proof, actions 
for injuries to passengers, § 764, p. 1447, n. 
72 

C.O.D. shipments, refusal of consignee to aco^t, 
§ 186, p. 384 

Dangerous artides, shipment of, § 528 
Defective x>ens, liability for injuries to live stock 
as affected by, § 43 

Delay in transportation, necessity of giving, § 196 
Delivery of goods, connecting carrier’s liabUily 
for delay in giving, § 425, n. 54 
Delivery to carrier, § 144 

Demurrage, notice of arrival of cars as condition 
precedent to right, § 341, p. 801 
Demurrage rules; recovery for as dependent on, 
§ 338 

Diversion, initial carrier’s duty of giving to con¬ 
necting carrier, § 413 

Excursion fares, posting of, § 5S1, p. 1099, n. 22 
Hearing on rates, proceeding agamst carrier to 
enforce compliance with rates fixed, § 304 
Inahility to furnish cars, duty of carrier, § 35 
Injuries to passengers. 

Admissibility of evidence on question of no¬ 
tice of defects, § 765, p. 1470 
Ck)nditi(Hi precedoit to action for, § 758 
Joint rates, change in sckedule o:!^ § 300, p. 690, 
n. 22 

Dien for Charges, ©aforcement by sale of goods* 
§ 331 

limitation of liability, 

Ba^age or effects, § 877 

Jury question as to, § 899, p. 1733 
Necessity § 90 
Passenger carriers, § 628 

IjOss or mjury to goods, condition precedent to 
action for, § 247 

Probable delay m transportation, necessity of giv¬ 
ing, § 199 

Proceedings before commission to fix rates, S 283, 
p. 647, n. 82 

Prompt d^ivery, conditions precedent to actions 
for d^ay m transportation, § 459 
Prompt shipment, penalty for delay as dejiendent 
on giyiag o^ f 454 

Bates for transportation, § 275, p. 625 
Refusal of Gounecting carrier to receive goods, 
initial carrier’s duty of giving, § 411 
Reservation of title, d^veiy to consignee as un¬ 
authorized m case o:^ § 172, p. 332 
Rules and i^ulations, passenger carriers, { S72 
Sale of goods, conversion as result of failure to 
give, § 181, p. 367 

Sale of perishable goods, duty of giving, § 48 
Seizure of goods under legal process, duty of 
carrier in respect to, § 187 
Sx>ecial damages for d^ay 'in tram^rtation, re¬ 
covery as dependent on, § 229 
Stoppage in transitu, form and necessity of, § 
149 
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Kotiee—Continued, 

Stopping of trains, duty in respect to, § p. 
1226 

G^ransfer of W1 of ladii^, rights as affected by, § 
128, p. 252 

Wittiholding shipment, sufficiency of, § 147, n. 11 
yumher of offenses, 

Goncessioas, solicitation or acceptance of, § 524^ 

p 1026 

Rebates, giving of, § 518 
Number of penalties, 

Ddiveiy of goods, refusal, § 500 
Diseriminalioii, § 511, p-1012 
Fares, excessive or unauthorized charges, S 588 
Receipt of goods, refusal of, | 508 
Transfers, refusal to issue or accept, § 649 
Number of tracks, passenger earners, § 739 
Number of trains, regulations in respect to, § 19, p. 51 
Obedience, rules and regulations, passenger cariiers, 
§573 

Objectionable passengers, election of, § 808 
Obnoxious person, passenger carriers, duty to trans¬ 
port. § 538 

Obsolete rates, publication and filin;: of, suffidleacy, $ 
3(^, p. 699, n. 29 

Obstacles on track, collision with, duty of avoiding, 
§ 748 

Obstructed route, selection of by earner, § 45, n. 15 
Obstruction of track, loss or injury to goods as re¬ 
sult of, special pleading of defease, § 252, p. 528, 
n 42 

Obstructions, 

Approaches, passenger carrier’s liability for in¬ 
jury resulting, § 714, p. 1330 
Contributory negligence of passenger stumbling 
over, jury question as to, § 803, p. 1600 
Warning alighting passenger of, § 72^ p. 1357 
Obvious dangers. 

Boarding or alighting passengers, duty of warn¬ 
ing as to, § 724, p, 1357 

Passenger carrier’s liability for injuries from, § 
717, p. 1340 

Ocean carriers, joint rates with, § 300, p 689 
Ocean shipment. 

Agent of railroad contracting for, binding effect, 
§ 137, n. 86 

Contract for certain rate, consideration, § 133, p. 
266 

Offenses, §§ 514-525, pp. 1013-1032 
Boardmg car in motion, § 542 
Carriers or agaits, §§ 514r-622, pp. 1013-1024 
Dangerous goods, shipping without giving notice 
of character, § S25 
Departure from rates as fixed, § 516 
DiscnmiTiation, § 517 

Dlkins A^ violation of, $ 524, pp. I<te4r-1030 
Falsification or destruction of records, § 521 
Game, transportation in violation of law, § 521 
Persons dealing with carriers, §§ 523-^526, pp. 
1024r-1032 

Pooling agreements as, § 519 

Prosecution and pnnisbinent, § 522, pp. 1019-1024 

Quarantine laws, violation of, § 521 

Rates, charge different from sdiedule fixing, § 516 

Rates or tariff, failure to file, | 515 

Kebates, giving as, §§ 516, 518 

Stealing ride, § 541 

Street cars, hangmg outside of, § 543 


Offen^ve passengers, ejection o:^ § 808 
Offer and acceptance, passenger and carrier r^tion- 
^p as dei)endent on, § 554 

Offer of delivery, duty of earner in respect to, § 160, 
p. 312 

Offer of discrimination, illegality, § 353 
Office building*^ elevators, passenger carriers, § 533, 
n. 87 

Oil, 

Delay in transportation, spedLal damages as re¬ 
coverable, § 229, p. 457 

Tank cars for trani^rtation oj^ duty of fumish- 
§ 49, p- 97 

Oil companies, pipe lines operated by as common car¬ 
riers, 111 
Omnibuses, 

Baggage transported by, common carrier as to, 
§ 530 

Blxclusive privileges to, passenger carriers, § 577 
Passenger carrier, status as, § 534 
Onions, rates, classification for purpose o^ § 314, p. 

729, n. 18 
Open cars. 

Care of properly transported on, § 60, n. 33 
laability for loss as result of transportation of 
goods in, § 49, p. 97 
Open switch. 

Injuries to passengers as result of, jury question 
as to negligence, § 768, p. 1502, n. 93 
Leaving of as negligence, | 743, n. 98 
Open toilets, injuries to pass^oger as result of use o^ 
liability for, § 741, n. 85 
Opera companies, baggage or effects, § 860 
Opera glasses, baggage as indudmg, § 858 
Operating contracts, liability for injuries to passen¬ 
gers as affected by, § 701, p. 1313 
Operating expenses. 

Joint rates, consideration in determiTiiTig division 
of, § 300, p. 693 
■Rate making. 

Apportionment for puiposes oj^ § 297, p. 677 
Gonmderation for, § 290, p. 666 
Operating profit, fair return of as test of reasonable¬ 
ness of rates, § 2S8, il 46 
Operation, 

Injuries to passenger as result of, 

Admjssibilily of evidence as to, § 765, p. 1473 
Jury question as to ne^gence, § 768, p. 1506 
Proximate cause as necessary for recovery, § 
756, p. 1417 

Sufficiency of evidence as to neg^gence § 766, 
p. 1485 

Passenger carriers, care required and liability in, 
i§ 743-754, pp 1396-1415 
Bate schedules, filing of, § 202, p. 699 
OpiKirtunity, 

Alighting from vdiide. 

Jury question as to negligence in respect to, 

S 768, p. 1515, n. 52 
Persons assisting passengers, § 732 
Boarding or abgjiting from vehide. 

Duty of providing, § 729 
Street cars, § 733, p. 1381 
Sufficiency of evidence as to negligence in re¬ 
spect to, S 766, p. 1491 

Feeding, wateni^ and resting live stock, duty to 
fumisb, § 64^ p. 115 

Production of ticket or payment of fare, ejection 
of passenger, | 810, p. 1613 
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Opportunity—Continued, 

Tickets, piir(h£u»e of, extra chai^ on failure to 
purihai»e as affected liy, § 601, p. 1154 
Wrongful rejection of pas<^nger without opportu¬ 
nity to procure ticket, jury question as to, 
' § S42 

Oppressive rates. 

Defined, § 2S2 
Bstahlishment of, § 2S1 

Opprobrious epithets, passenger’s use of as provoca¬ 
tion for assault by employee, § 691, p. 1285 
Option to purchase, loss or injury to goods sold under, 
damages recoverable, | 264, p. 615, n. 70 
Optional contract, limitation of liability, necesmty of 
giving to shipper, § 94 

Optional mode of shipment, duty of carrier in case of, 
§44 

Optional route, reasonable exercise of rigfil^ § 45 
Oral contracts. 

Agent of carrier, binding effect, § 135 
Collection on delivery, carrier’s undert^^ktng^ § 
186, p. 382 

Delay in transportation of goods on, liability in 
case of, § 193 
Vatidity, § 123, p. 238 

Oral notice, claim for dainaces, sufficiency, § 239, i>. 
482 

Oral regulations, ejection of passenger for violation 
of, § 819, n. SO 
Order biU, 

Defined. § 122 

Delivery of goods as dependent on construction 
of, § 172, p. 334 

Indorsement as necessaTy for transfer of, | 128, 
p. 244 o- 48 

Negotiability, § 128, p. 243 
Stamped indorsement attempting to render non- 
negotiable, § 128, p. 254^ n. 38 
Order for ticket, ejection of passenger presenting, § 
813, n. 84 
Orders, 

Co-ordinator, Federal Emergency Railroad Act, § 
922 

Rates, proceeding to determine reasonableness, § 
283, p. 648 

Order notify, bill of lading^ delivery of goods under, 
I 172, p. 336 

Ordinances, speed regulations, n^figenoe in violation 
of, § 749 
Ordinary care. 

Boarding or alighting from vehicle, limitation as 
to, § 723, p. 1353 
Ejection of passengers, § 822 
Passenger carriers, requirements as to, § 678, p- 
1256 

Ordinary time, penalty for f^uxe to trani^ort with¬ 
in, § 456 

Ornaments, loss of in sleeping car, liability for, § 915 
Other animals, limitation of liability, constmction of 
contract containiug words, § 112, p. 213 
Out-of-pocket expense, rates, reasonableness as affect¬ 
ed by, i 297, p. 675 

Outlaw strikes, limitation of liability for losses due 
to, § 112, p. 212, n. 23 

Outstanding securities, rate making, market value 
considered for rate making puiposes, f 286, p. ^9 


Overcharges, §§ 319-323, pp. 766-785 
Actions for, § 323, pp 773-7S5 

Conditions preciedent, § 323, p. 775 
Admissibility of evidence in action to recover, § 
323, p. 781 

Attorney’s fees, actions to recover, § 323, p. 784 
Bui den of proof, § 3^, p. 780 
Coimecting carrier, 'liability for, § 322 
Defined, §§ 321, 492 

Delivering earner, liability for, § 322 
Demurrage, recovery of, § 347, p. 816 
Election of remedies, § 323, p. 774 
Evidence in action for, § 323, p. 780 
Exemplary damages, § ^6 
Fares, 

Penalties, amormt and number recoverable, § 
588 

Recovery back, § 586 

Filed rate subsequently determined unreasonable, 
§ 321 

Interest as allowable on, § 323, p. 784; § 586 
International ^pment, liability for, § 322, n. 97 
Joint liability for, § 322 
Judgment in action to recover, § 323, p. 784 
Jurisdiction, action to recover, § 323, p. 774 
Lien for, § 320, p. 767 
Effect of. § 330 

Limitations, proceeding for recovery of, § 309, p 
720; § 323, p. 775 

Notice of claim for, condition precedent to ac¬ 
tion for penalty, § 495 
Penalties for, §§ 492-498, pp. 998-1002 
Actions to recover, § 497 
Amount and number, § 498 
Carriers liable, § 496 
Conditions preced^t to action, § 495 
Defenses, § 494 

Evidence in actions to recover, § 497 
Jurisdiction of action, § 497 
limitations in action for, § 497 
Parties to action to recover, § 497 
Pleading in action to recover, § 497 
Statutes as affecting right to recover, § 493 
Trial of action for, § 497 
Venue of action to recover, § 497 
Presumptions in action for, § 323, p. 780 
Recovery of, rights in general, § 320, pp. 766-770 
Refund of, penalty for refusal, § 509 
Remedies, § 323, pp. 773-785 
Reparation, shipper’s right to apply for, § 309, p. 
719 

Reparation order, power of state oommii^on, § 
278, p. 637 

Sufficiency of evidence in action to recover, § 323, 
p- 782 

Trial of action to recover, § 323, p. 783 
Venue of action to recover, § 323, p. 774 
Overcrowding, 

See, also. Crowding, ante 
Assumption of risk as to, § 794 
Injuries to passengers, 

Jury question as to negligence, § 768, p. 1507 
Liability, § 745 

Pleading in action for, § 761, p. 1435 
Passenger carriers, duty to use care to avoid, 
§ 695, p. 1299 

Overdue transfer, election of passenger presenting, 
admissibilify of evidence as to good faith, | 639, 
p. 1657 
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Overlum^i 

Ck>Uiding passenger injured by, street railroad’s 
liabOity for, § 733, p. 1386 
Injuries to passenger struck by, presumption as 
to n^ligence, § 764, p 1450, n. 85 
Warning boarding or alighting passengers of, 
street railroads, § 724, p 1358 
Overhead costs, construction, consideration of for rate 
making purposes, § 2S6, p. 658 
Overhead espenses, loss of or injury to goods, dam¬ 
ages as including, § 267, n. 10 
Overhead racks. 

Injuries to passenger by articles faHmg from, 
buiden of proof as to n^ligenoe, § 764, p. 
1455, n- 37 

Protection of passengers from objects falling 
f rmn, $ 744, p. 1401 

Safety requiremoits, passenger carriers, § 741 
Overheated animals, lowering, duty of carrier, § 
63, p, 110 
Overloading, 

Delay in transportation due to, Uahilify for n^- 
ligenc^ I 105 

limitation of liability for loss or injnry, binding 
effect of contract, S US. 217, n. 75 
Live stock, liability of carrier for, S TO, p- 120, 
n. 8 

limitation of, § 101 

Overswing, collision caused by, duty of carrier to 
warn of danger, § 748* n. 71 
Overweight charges, baggage, notice of merchandise 
or articles other than ordinary baggage, § 861 , 

p 1682 

Overwhehning force, injuries to passengers* liability 
for, § 697 
Owner, 

Acts of e:«:emptuig carrier Iiom liability for loss 
or injury to goods, % 75 
Charges, liability for, § 316, pi 746 
Consignee as, party to action for loss or injury 
to goods, § 249, p. 513 

Conversion, party to action for, § 183, p. 369 
Delivery of goods to, necessity, § 172, p. 339 
Loss or injury to goods, party to action for, § 249, 
p 509 

Overcharges, party to action to recover, § 323, p 
777 

Owner’s nsk. 

Acceptance of bill of lading indnding words, ef¬ 
fect of, § 91, PL m n. 3 

Idmitation of liabilily, construction of contract 
conteming words, § 112, p. 213 
Ownerrtiip, 

Admissibility of evidence as to, actions for loss 
or injury to goods, § 255, p. 560 
Baggage or effects, § 857 

Right of action for loss or injury as affected 
by, § 894 

BHl of lading as evidence o^ § 123, ik 236 
Burden of proof as to. 

Actions for loss or injury to goods, S 254, p. 
637 

Actions for loss or injury to property, in¬ 
structions on, § 259, p. 604, n. 84 
Defective cars, liability for loss or injury as af¬ 
fected by, § 50 
live stock, § 55 


Ownership—Continued, 

Jury question as to, actions for loss or injuries 
to goods, § 258, p 585 

Means of transportation, necessity of, § 3, p. 31 
Pleading of, actions for loss or injury to goods, 
§ 251, p. 519 

Presumption, conversion actions, § 183, p. 371 
Sufficiency of evidence as to, actions for injuries 
to iiassengers, § 766, p 1479, n. 98 
Vehicle, 

Burden of proof as to, actions for injuries to 
passengers, § 764, p. 1444, n. 42 
Liability as dependent on, § 701, pl 1312 
Package, 

Bill of lading acknowledging rec^pt of, liability 
for shortage, § 127, p- 241 
Condition of goods concealed in, burden of prov¬ 
ing in acti<m against connecting carrier, § 
440, p 953 

Dismimination in rates as affected by character 
of, § 377, p 846 

Palse representation as to contents, criminal lia- 
bmty, § 526 

Limitation of liabili^, construction of contract 
relating to, § 112, p 213 

Pairing, 

Agent's knowledge of n^ligence in, carrier’s lia¬ 
bility as affected by, § 135 
Burden of proof as to, actions for loss or injury 
to goods, § 254, p. 539 

Charges as affected by method of, § 314, p 726 
Duty of transportation as affected by method 
of, § 28, p. 63 
Improper packing, ante 
T4mitation of liability- as affected by, $ 108 
Loss or injury resulting from defects in, initial 
carrier’s liability, § 406, p. 902 
Begrnlations of carrier respecting, § 26 
Shipper’s negligence in respect to, admissibility 
of evidence, § 255, p. 568 

pain and suffering, admissibility of evidence as to, 
actions to recover for injnries to passengers, | 
765, p 1473 
Palace cars. 

Baggage or effects, liability as to, § 914 
Operation in connection with railroad companies, 
§ 904 

Respective duties and liabilities of railroad com¬ 
panies, § 918 

Status of company operating, § 904 
Transportation in, 904-9^, pp. 1739-1761 
Paper rates, comparison for purpose of determining 
whether rates are reasonable, § 297, p. 680, n. 23 
Parana tracks, proximity of as resGpects liability for 
injuries to passenger, § 740 
Parcel room, baggage dtiecked in, liability in respect 
to, § 885 

Parent and child. 

Baggage and effects, parentis right of action for 
loss or injury, § 894 

Negligence of parent as imputable to child , { 776 
^Rdiiance on parentis care of child passenger, § 
694, p. 1291 

Park, state railway system in, common carrier r^- 
tionship, § 5^ 

Parked cars, prospective street car passenger injured 
when thrown against, liabibty of carrier, § 733, 
p. 1376 
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Parking services, disscriminatioii in respect to famish¬ 
ing, § 362. n. 71 

Parlor cars, first c1as>s passengers as entitled to car¬ 
riage in, § 90S 

Parochial s^iools, fares, pupils, § 5S2, p. 1114, n. 50 
Parol contract. 

Famishing cars, validity, § 133, p. 267 
Shipment, 

YaUdity, § 130 

Written contract as superseding, § 131 
Partial damages, delay in transportation, recovery 
for, § 222 
Partial delivery, 

Iiiability for balance in case of acceptance, § Idl 
Iiicn for charges as waived by, § 330 
Partial examination, condition of goods, admissibility 
of evidence as to in action for loss or injury, § 
255, p. 562 

Partial exemption, liability for loss or injury to goods, 
§ 99, p. 192 
Partial invalidity. 

Bill of lading, effect of, § 126 
Special coutiact limiting liability, effect of, § 
11^ p. 21S 
Partial loss. 

Baggage or effects, damages recoverable, § 903, n. 
78 

T.iTnitation of liability, agreement as furnishing 
basis of recovery, § 113, p. 221 
Special pleading of, actions for loss or injury 
to goods, § 252, pL 527 
Partial payment. 

Charges, consignor’s liability as affected by, § 
316, p. 752 

Receipt of from person receiving goods as ratifi¬ 
cation of misdcilivery, § 174, p. 353 
Participating carrier, joint rates, proceedings for re¬ 
covery or accounting, § 300, p. 605 
Particular-class tickets, accommodations famished 
in accordance with, passenger carriers, § 645, pi 
1209 

Particular commodities discriTnimtion as to, § 361 
Particular market. 

Belay in transporting goods for sale at, special 
damages as recoverable, § 229, p. 458 
Iiiability for failure to deliver shipment in time 
for, § 191, p. 394 

Boss of as element of damages for delay in trans¬ 
portation, § 222 

Particular propeity, common carriers of, § 3, pi. 30 
Parties, 

Appeal from order of coiuTnissiou regulating 
rates, § 584, p. 11^ 

Breach of contract, misdelivery of good^ § 174, 
p. 353 

Charges, actions for recovery of, § 318, p. 759 
Connecting carriers, actions against, § 438 
Conversion, actions for, § 183, p. 369 
Belay in transportation, § 214 

Proceeding to recover penalties, § 467 
Bdfivery of goods, actions for failure to perform 
contract, f 160, p. 315 

Demurrage dtiaiges^ actions for recovery § 
347, p. 813 

Discrimination, actions to recover damages for, § 
388, p. 861 
Excessive fares. 

Actions to recover penalties, § 589 


Parties—Continued, 

Excessive fares—Continued, 

Proceedings to recover penalty, § 587, p. II 44 
Failure to furnish cars, actions for, § 38, p. 77 
Injunction against discrimination, § 390 
Injunction proceeding by carrier for relief against 
rates, § 306, p. 713 

Injunes to passengers, actions for, 5 760 
Boss or injuries to baggage, actions for, § S95 
loss or mjury to goods, actions for, §§ 249, 250, 
pp- 509-518 

Overcharges, actions to recover, § 323, p. 776 
Penalties, § 497 
Penalties, 

Belay in tran^^rtation, actions for, § 460 
Failure to furnish cars, § 469 
Boss or injuries to goods, failure to pay, § 
478 

Refusal to receive and transport property, actions 
for, § 33, p. 66 

Partitions, transportation of live stodt requiring, suit- 
ability, § 54 
Partuer^ip, 

Baggage or effects, right of action for loss or in¬ 
jury, § 894 
Connecting carriers. 

Parties to action for loss or injuries to goods, 
§ 438 

Through transportation, § 429 
Party rate tichets, 

Conoumntation tickets distinguished, | 603, n. 38 
Defined, | 6 (B 

Discrimination as result of, § 581, p. 1097 
Passage ticket for ocean voyage, railroad tickets dis- 
tingnii^ed, $ 603, n. 50 
Passenger carriers. 

Abandoned stations, liability for Injuries to pas¬ 
senger at, § 717, p. 1337, n. 41 
Abusive language by emifioyee^ protection of 
passengers from, § 692 

Accommodation, duty of providing, § 645, pp. 
1207-1211 

Actions, breach of contract or duty to trans¬ 
port, §§ 662-668, pp. 1236-1244 
Agents, liability for negligenc!e and wrongful achs 
of, §§ 689-694^ pp. 1273-1294 
Airplane, § 534 
Alighting Ixom vehicle, ante 
Alternative duties, § 677 
Ambulance operator, § 534 
Animals, duty of keeping off tracks, | 740 
Anticipated injuiy, liability as limited to, § 678; 

p. 1260 

Appliances, c!are required and liability as to, §§ 
735-742, pp. 1387-1396 

Approaches, caie required and liability as to, S 
714^ pp. 1328-1332 
Unusual places^ § 715 

Approved machinery and appliances; duty of us¬ 
ing, S 738 

Assignment eff seats, § 645, p. 1211 
Assistanc:e of passengers, boardiig or alighting 
from v^efies, § 727 

Assumption of risk, injured passengers, § 774 
Awakening passengers, duty in respech to, i 659 
Baggage or effects, ante 
Boarding vehicle, ante 
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Passenger carriers—Contmned, 

Breach of contiact or duty to transport, 

Costs in actions for, § 668 
Damages recoverable, §§ 669-675, pp 1244- 
1252 

Evidence m action for, § 666 , pp. 1238-1241 
Exemplary damages, § 674 
Inadeouate or excessive damages, § 675 
Nominal damages, § 673 
Pleadings in action for, § 665 
Trial of ac-tions for, § 667, pp. 1241-1244 
Care required, in general, § 677 
Caretakers acccnnpanying stock, liability for in¬ 
juries to, § 699 

Garner of goods distiagaished, § 529 
Car*!, safety requirements, § 741 
Collision, liability for Injuries as result of, §§ 
746-748, pp 1403-1408 

Comfort of passengers, duty of providing for, § 
744. pp. 1398-1402 
Common carrier, status as, § 530 
Condition and use of premises, care required and 
liability as to, §§ 713-722, pp 1326-1352 
Connections, duty to make, § 661 
Continuance of care, duty to exercise, § 678, p. 
1261 

ContinuoTis trip, duty of providing, § 646 
Crowding, protection of passengers from, § 720, 
pp. 1344-1347 

Damages, refusal to transport itassengers, § 540 
Defined, § 529 
Degree of care. 

Boarding or alighting from Tdtude, § 723, 
1352-1356 

Children passengers, § 694, p 1291 
Condition and use of premises, § 713 
Crowding, § 720, p. 1347 
Disabled passengers, § 694, pp. 1289-1294 
Elevators, § 687 
Emeigencies, § 751 
Governing law, § 679 
Instructions as to, § 769, p. 1522 
Means of conveyance as affectiiig liability, 
§§ 683-687, pp. 1265-1272 
Persons riding in improper places, § 681 
Protectioii from fellow jmssengers, § 695, p. 
1296 

Statements of degree required, S PP- 

1255-1263 

Street railroads, § 686 

Variance according to time and place, § 67S, 

p. 1261 

Delay in transportation, § 661 
Damages recoverable, § 670 
Presumption of n^ligence from, § 666 , p. 
1238 

Destination, duty of stopping at, f 654, p. 1225 
Disabled passengers, special care and attention 
to, § 694, Ml. 1289-1294 
Distmc'tions, § 529 

Drinking water, duty of providing, § 645, p 1208 
Duration of care, boarding and alighting passen¬ 
gers, S 723, p. 1353 

Duty to receive and transport passengers, §§ 538- 
540, pp. 1042-1046 

Duty to transport, §§ 640-675, pp. 1201-1254 
Ejection of pass^igeis and intruders, ante 
Mevators, § 533 

Safety requirements, § 742 
13CJS—117 


Emergency tools, requirements as to, f 741, n. 63 
Employees or agents. 

Assault or personal vidence by, § 691, pp- 
1280-1286 

Care required in employment of, § 6 SS 
Defined. § G90. pp. 1277-1280 
Diability for injuiies to, § 546 
Liability for negligence and wrongful acts 
of, §§ 689-694, pp. 1273-1294 
Escalators, § 533 

Safety requirements, § 717, p. 1337, n. 41 
Exemption from liability, §§ ^5-639, pp. 1180- 
1201 

Exposure of passenger to danger, liability for, § 
678, p. 1256 

Express messengers, liability for injuries to, f 
699 

Extraordinary care, requirements as to, | 678, p 
1259 

Facilities, duty of providing during transit, § 
645, pp. 1207-12U 
Fares, ante 

Fellow passengers, protection against injnries 
from, § 695, mi. 1294-1303 
Food, duty of providing opportunity to procure, 

§ 6 ^. p. 1208 

Free transportation, ante 

Grade crossings, care required at, § 746, p. 1404 
Guardianship over passengers, exercise of, § 678, 

p 1260 

Hack as, § 534 

Heating of stations, duty in respect to, § 721, pp* 
1347-1350 

Hidden defects, liability for injuries resulting 
from, § 737 

Highest degiee of care required, § 678, p. 1257 
Instruction as to, § 769, p. 1526, n. 85 
Infiim passengers, spedlal care and attention, § 
694^ p. 1289 

Information to passengers, duty of furnishing, § 
640 

Injured passenger, duty in respect to, § 754 
Injuiies to baggage, ante 
Injuries to passengers, ante 
Inqmry by passenger, duty of, $ 642 
Inspection of track and equipment, duty of, § 736 
Insulting language by employees, protection of 
passengers from, § 692 
Insuier of passengers. 

Instruction as to, § 769, p. 1526, il 85 
Liability as, § 676 

Interstate rates, determinfition of, § 580, pl 1094 
Intoxicated passengers. 

Care required as to, § 694, p 1292 
Duty to transport, § 538 

Intrastate rates, determination of § 580, p. 1094 
Jerks or jolts, liability for injuries, § 750 
Jitney as, § 534 

Landing places, safety requirements, § 717, pp. 
1333-1340 

Latent defects, liability for injuries resultiiig 
from, § 737 

Licensees, liability for injuries to, § 700 
Li^ts on premises, duty of TnaintsiiniTif^, § 718 , 
pp. 1340-1343 

Limitation of liability, ante 
Livery-stable keeper as, § 534 
Less of baggage, ante 
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Passenger carriers—Continued, 

Machinery, care required and liability as to, §§ 
735-742, pp. 1387-1395 
Mail clerks bability for injuries to, § 699 
Management and operation, care required and 
liabibty in, §§ 743-7 d- 4, pp. 1396-1415 
Mobs protection of pasbeugers from, § 696 
Motor bus. § 534, n. 93 

Movements of trains, ml^eading passengers as to, 
§ 753 

Obstructions on or near tracks, liability for in¬ 
jury resulting, § 740 

Obvious dangers, liability for injury resulting to 
passenger from, § 717, p. 1340 
Offenses against, §§ 541-5^ 

Omnibus, § 534 

Opening of stations and waiting rooms, duty in 
respect to, § 721, pp. 1347-1350 
Overcrowding, duty to use care to avoid, § 695, 
p. 1299 

Palace cars, ante 

Performance of contract, §§ 640-675, pp. 1201- 
1254 

Physicians and surgeons for carriers^ care in 
s^ection of, § 688 

Platforms, safety requirements, § 717, m>. 1333- 
1340 

Police ojficers. 

Liability for acts of employees as, { 692 
Protection of passmigers from acts of, § 696 
Postal clerks, liability for injuries to, § 699 
Pregnant woman, ^e<4al care and attention to, i 
694, p 1289, n. 79 

Premises, care required and liability as to con¬ 
dition and use of, §§ 713-722, pp. 1326-1352 
Private carrier, $ 531 
Proper train or conveyance, §§ 641, 642 
Public carriers, | ^0 

Race or color, discriTnination on account of, i 
538 

Races, separate accommodations for, § 641^ p. 
1210 

Railroad, common carrier of, § 532 

Rate base, § 580, p. 1094 

Receiving and taking up passengers, § 644 

Relationship to passenger, post 

Robbery of passenger, liability for, § 696 

Route pursued, S 643 

Rules and regulations, §§ 570-577, pp. 1081-1090 
Enforcement of. § 573 
Exdnsive privil^es, § 576, pps. 1087-1090 
Hack stands, § 577 
Notice of, § 572 
Obedience to, § 573 
Power to make, f 570 
Reasonableness, § 571 
TJse of premises, § 575 
Waiver or abrogation, § 574 
Safety of passengers, duty of providing for, § 
744, pp. 1398-1402 

Search of passengers, liability for acts of em¬ 
ployee assisting in, § 693 
Seating of passengers before starting car, street 
cars, § 733, p. 1382 
Skill required, § 677 
Sleeping cars, post 

Snow and ice accumulations on platform, duty 
of keeping free from, § 719 


Passenger carriers—Continued, 

Special officers, liability for acts of employees as, 
§ 693 

Speed, restrictions as to, § 749 
Stagec-oach, § 534 

Stations, safety reqmrements, § 717, pp. 1333- 
1340 

Statutory regulations, §§ 567-509, pp 1078-1081 
Penalties for violation, § 569 
Public service eoTnimssions, § 568 
Stealing ride as offense against, § 541 
Steamboat, § 534 

Step-boxes, duty of furnishing, § 645, p. 1211 
Stop-over privileges^ § 647 
Stopping of trains, §§ 654-658, pp. 1224-1230 
Strangers, protection of passengers against in¬ 
juries from, § 696 
Street railroads, § 532 

Strikers, protection of passengers from, § 696 
Taxicab, § 534 

Third persons, protection of passengers against 
injuries from, § 696 
Through transportation, § 648, p. 1214 
Tickets, post 

Time of transportation, § 661 
Tune tables, obligation to conform to, $ 961 
Toilet facilities, duty of providing, § 645, p. 1208 
Tracks, care required and liability as to, §| 735- 
742, pp. 1387-1395 
Transfers, 

Independent lines; §§ 651-653 
Passengers’ ri^t to, $ 648, pp. 1214r-1219 
Penalty for refusal to issue or accept, § 649 
Transportation of passengers. 

Duty in respect to, §§ 538-540, pp. 1041-1046 
Remedy for refusal, § 540 
Tre^assers, liability for injuries to, § 700 
Turnstiles, care required and liability in respect 
to, § 714, p. 1^, n. 97 
Undertaker, transportation for, §-534 
Union depot company, § 534 
Unruly children, care required as to, § 694, p. 1291 
Unsafe premises, persons to whom liable for, § 
722 

Use of other road, liability for injuries as affect¬ 
ed by, S 706 

Use of premises, care required and liability as 
to, §§ 713-722, pp. 1326-1352 
Utmost care, requirements as to, § 678, p. 1259, n. 
83 

Waiting room, Tnaintenance of, § 645, p. 1208 
Walks, safety requirements as to, § 717, pp. 1333- 
1340 

Warning passengers of danger, duty as to, § 682 
Wr<mgful ejection of passengers, iK)st 
Passes, §§ 622-624, pp. 1175-1180 

Baggage improperly dbiecked on, liability in re¬ 
spect to, § 867 
Conditions, assent to, § 622 
Contract, status as, § 622 
Defined, § 622 

Employee riding on, status as passenger, § 546 
Employee riding to and from work on, liability 
for injury during tranmt, § 699 
Injuries to passenger riding on. 

Burden of proof as to n^ligence, § 764^ p 
1453 

Degree of care required as to, § 680 
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Passes—CSontinued, 

Injuries to passenger riding on—Continued, 
Defense in action to recover for, § 712 
Jury question as to relationship, § 76S, p. 
1496, n. 46 

Umitation of liahility as affected hy issuance of, 
§ 95 

Baggage or effects, § 876 
Passengers carried on, § 632 
Persons traveling on, § 634, pp 1191—1195 
Passenger and carrier r^ationship, §§ 550, 551 
Fraudulent attempt to ride on, § 560 
Premises, duty of keeping safe, { 722 
Bevoeability, § 624 

Statutes forbidding, § 623, pp. 1177-1180 
Unauthorized use of as offense, $ 543 
Pafising vehicles, warning alighting passenger as to, 
§ 724, p. 1356 

Pasturage, breadi of contract of shipment requiring 
payment for, recovery as damages, § 184, p, 273 
Pasture, 

Delay in transporting live stock to, damages re¬ 
coverable, § 223, p. 445 

Yalne of cattle in near place of destination, ad¬ 
missibility of evidence as to m action for in- 
P- 573, n. 98 

Patented locks, stock yards as required to be pro¬ 
vided with, § 43, n. 64 

Pavement, street railway’s failure to repair, liability 
for injuries to passenger because of, § 714^ p. 
1332 , n. 16 
Payment^ 

Charges, 

Defense in action for recovery ot^ f 318, p. 
759, n. 63 

Fnd of tran^ortatioii, § 317 
Medium of, § 312 
Prepayment of charges, post 
Presumption of in delivery, § 318, p 763, n. 
15 

Transportation over several $ 315, p. 

743 

Pare, §§ 590-594, pp. 1148-1151 

Ejection of passenger avoided by, $ 812 
Medium § 592 
Persons to whom made, § 594 
Fay trains, passenger and carrier i^tionship of 
persons riding on, § 552, pt. 1056 
Peace, refusal to receive and tran^^rt property in¬ 
jurious to, § 28, p^ 62 

Pecnnlary loss, injuries to passei^rs, damages for, 
§ 771 

Penal action, overcharges, recovery of, § 323, p. 774 
Penalties, §§ 451-513, pp. 972-1013 

Acts or omissions warranting imposition of^ §§ 
454-513, pp. 972-1013 
Annual report, failure to file, § 465 
Baggage, refusal to check, § 863 
Bill of lading, refusal to give, § 501 
Carmack Amendment as affecting state l^sia- 
tion, § 453 

Gars, failure to furnish and equip, §§ 466-A80, pp 
978-988 

Actions for, § 472 
Amount and number, § 473 
Application or demand as prerequisite, $ 
Conditions precedent to actions, § 471 
Defenses, § 470 


Penalties—Continued, 

Cars, failure to furnish and equiii—Continued, 
Evidence in actions for, § 472 
Jurisdiction of actions for, § 472 
Parties to action, § 469 
Pleadings m actions for, § 472 
Trial of actions for, § 472 
Venue of actions for, § 472 
Charges, inequality of, f 511, p. 1009 
Claims for damages, failure to adjust, § 474 
Connecting earners. 

Cruelty to animals, noncompliance with stat¬ 
utes enacted to prevent, § 484, p. 991 
Failure or refusal to deliver to, § 511, p. 1009 
Consignee, failure to unload, § 513 
Construction of statutes imposing^ § 452 
Continuous shipment of fr^ht, prevention of, § 
499 

Conversion of goods, recovery of, § 184, p. 380 
Crusty to animals, noncompliance with statute 
enacted to prevent, §§ 483-^1, pp. 989- 
998 

Amount and cmnputation, § 490 
Carriers liable, § 486 
Federal legislation, f 484, p, 989 
State legislation, § 491 

Delay in delivery, connecting carriers; § 511, p. 
1010 

Delay in transportation, §g 454r-460, pp. 972-976 
Actions for, § 460 

Attorney’s fees m actions for, § 460 
Baggage or effects, § 872 
Burden of proof, g 460 
Conditions precedent to actions, g 459 
Defenses, § 458 
Effect of, § 192 
Evideace in actions for, S 
Jury questions, § 460 
lisw questions, § 460 
T.imitaticms as to actions for, S 460 
Parties to action for, § 460 
Persons entitled to sue^ § 457 
Pleadings in actions for, § 460 
Presumptions m actions for, g 460 
Time allowed, g 456 
Delivery of goods, refusal of, g 500 
Discretion, amount of, § 451 
Discrimiuption, g§ 510-^12, pp. 1008-1012 
Against other carriers, § 512 
Against Uppers, § 511, pp 1008-1012 
Disobedience of orders of railroad commission, g 
4S2 

Double-deck cars, failure to furnish, g 466 
HIspress companies, discrimination against other 
carriers, § 512 

Bispress matter, failure to d^ver, § 464 
Facilities, failure to afford for interchange of 
traffic, § 463 

Facilities for passengers, failure to famish, g 
645, p- 1209 

Fares, excessLve or unauthorized charges, g 587, 
pp. 1143-1146 
Actions to recover, § 589 
Amount and number of penalti^ recoverable, 
I 588 

Free transportation, interstate^ § 623, p 1177 
Information, refusal to give, § 482 
Injuries to goods, failure to pay for, §§ 474-480, 
pp. 983-988 
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Penalties;—Continued, 

Interest, overchai^, § 408 

Interstate shipments, failure to fnmi^ ears. § 
467 

IjOSs or injuries to goods, failure to pay, $§ 474r- 
480, pp. 08S-0S8 
Actions for, § 470 
Amount of penalties, § 480 
Parties to action, § 47S 
Requisites and sufSeicncy of claims, § 475 
Mileage tickets, refusal to sell, § 5 S 2 , p. 1110 
Overcharge, §§ 402-408, pp. 998-1002 
Actions to recover, § 497 

Amount and number, § 498 
Carriers liable, § 496 
Conditions precedent to action, § 403 
Defenses, § 494 

Evidence in action to recover, § 497 
Limitations in action to recover, § 497 
Parties to action to recover, § 497 
Pleadings in action to recover, § 407 
Refusal to refimd § 509 
Statutes as affecting right to recover, § 493 
Trial of action for, § 497 

Passenger carriers, violation of statutory regula¬ 
tion, § 569 

Rates, failure to post, § 481 
Receipt of goods, refusal of, § 502 
Actions for, § 507 
Amoimt and number, § 508 
Conditions precedent to action, § 506 
Defenses, § 505 
Parties entitled to sue, § 504 
Time aRowed for shipment, % 303 
Redemption of unused ticket, refusal of, § 614 
Shipper, failure to unload, § 513 
Stopping of train, failure to stop at station, § 638 
Street railroads, excessive fares, § 587, p. 1144 
Tickets over connecting lines, sale of, § 605 
Tracing freight, refusal of, § 482 
Transfers, refusal to issue or accept, § 619 
Twenty-eight hour law, noncompliance with, § 
484, p. 989 
Actions, § 489 

Violation of prescribed rates, suspension pending 
injunction suit testing validity of rates, § 
306, p. 712 

TVrongfnl ejection of passengeis, remedy by way 
of action for damages as affected by, § 831 

Pens, 

livestock awaiting transportation in, liability as 
to, § 150 

Live stock carrier’s duty to furnish, § 43 
Live stock injured as result of negligence in re¬ 
spect to fumisihing, admissibility of evidence 
as to, § 235, p. 565 

Peremptory instructions, wrongful ejection of passen¬ 
ger^ action for, § 842 

Performance of contract, passenger carriers, §§ 640- 
675, pp. 1201-1254 

Peril, wrongful ejection of passengers, damages for, § 
851 

Perilous condition, passenger in, duly of carrier in re¬ 
lict to, § 782, n. 99 

Period of confinement, Rve stock in transit, extension 
oi; § 64, p. 120 

Perishable goods. 

Care of whUe in transit, § 60 


Perishable goods—Continued, 

Charges, refrigeration and icing, services, § 314 
p 737 

Concealment of nature of as affectmg liability for 
loss or injury to, § 78, p. 146 
Connecting carriers. 

Burden of proving condition when received, 
§ 440. p. 953 

Care of goods m transit, § 421 
Delay in transportation. 

Burden of proving condition of goods, § 216 
p 424 

Jury question in action for, § 219, p, 435, n. 
21 

Liability for, § 191, p. 392 
Negligence in respect to, § 195 
Pnma facie evidence of negligence, § 254, p. 
549 

Deterioration of, admissibility of evidence as to 
injury resulting, § 255, p. 567 
Expediting shipment of as discrimination, § 370 
Fast service, implied contract for, § 207 
Inherent infirmity causing loss or injury, liabil¬ 
ity in case of, § 79, p. 152 
Initial carrier, liability for injury after d^very 
to connecting carrier, § 415 
Insurer of during transit^ § 79, p. 153 
Justification for sale of, jury question as to, § 183, 
p. 375 , n. 8 

Lien for charges, enforcement by sale of goods, § 
331 

Limitation of liability. 

Construction of contract, § 112, p. 213 
Injury by heat, § 107 

Loss or injuiy to, presumption of negligence, in¬ 
structions mminiiriug, § 259, p. 605 
Market value, admissibility of evidence as to in 
action for loss or injury to, § 255, p. 572 
Mitigation of damages, burden of proof as to, 
§ 254, p. 558, n. 39 
Negligence in transportation. 

Admissibility of evidence as to in actions for 
loss or injury, § 255, p. 563 
Presumptions, § 2^ p. 547 
Suffiaency of evidence as to, § 256, p. 580 
Notice of arrival, necessity of giving, § 153, p. 300 
Notice of claim for injury, time for giving, § 237, 
p. 472 

Optional contract of shipmmit, liniitati<m of Ra- 
hihty as aftected by, § 94 

Order notify bill of lading, delivery under, § 172, 
p. 337 

Precedence to resulting in d^ay to other shii>- 
ments, liabUity in case of, § 200 
Reconditioning in case of heating, Rahility of car¬ 
rier as to, § 86 

Re-icing of cars transporting, § 61 
Routing directions disregarded when necessary 
for preservation of, § 45 
Sale of to prevait loss to ^pper or owner, § 48 
Suitable cars required for protection ot § 49, p. 
96 

Terminal carriers. 

Care of, § 421 

Duty in respect to on refusal of acceptance, { 
418 

Time for transportation, { 194, p. 397 
Time of deRvery, { 162 
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PeTis.bable goods—Continued, 

Unloading of, n^lect of consignee as excusing 
carrier for injuries, § 198 
Ventilation of cars transporting, § 62 
Fermission, 

Alighting from moving tram with, contrihutory 
negligence, § 793, p. 1573 
Jury question as to, § 803, p 1601 
Pleading of actions for injuries to passenger, | 
761, p- 1428 

Permissive acts, contributory negligence of passenger, 
§ 780 
Permits 

Freight trains, transportation on, § 606 
Passenger and carrier relatioiiship of person rid¬ 
ing on frei^t train with, § 552, p. 1058 
Passenger on frmght tram, ejection for failure 
to procure, § 810, p 1616 
Private carrier as required to obtain, § 19, p 50 
Perpetuality, fares, contract between street railroad 
and mnnicipality, S 583, p. 1121, ru 10 
Personal contract of shipment, third jierson’s nght in 
rei^ect to, § 130 

Personal d^very, necessity of, { 171 
Personal effects. B^gage or effects, ante 
Personal r^ationsMp, earners of passengers, § 535 
Personal violence, employees or agents, passenger car¬ 
rier's liability, § 691, pp. 1280-1286 
Pertinency, verdict or findings, actions for injuries to 
passengers, § 770. 

Petition, 

Breach of contract or duty to tiansport, actions 
agamst passenger carriers § 665 
Charges, actimis to recover, § 318, p. 761 
Connecting earners, actions against, { 439, p 941 
Conversion actions, § 183, p. 370 
Demurrage barges, actions for recovery of, § 347, 
p. 813 

Discrimmation, action to recover damages for, § 
388, p 861 

Failure to famish cars, actions for damages for, 
§ 38, p. 78 

Injuries to passengers, actimis for, § 761, pp. 
1425-1437 

Loss or injunes to baggage, actions for, § 896 
Loss or injury to goods, actions for, § 251, pp. 
518-526 

Overcharges, actions to recover, § 323, p 778 
Wrongful ejection of passengers, actions for, f 
837, p 1651 

Philippme mahogany, rates, classification for pur¬ 
poses of, { 314, p 726, n. U 
Photographer^ supplies, delay in trani^rtatlon, spe¬ 
cial damages as recoverable, { 229, p. 457 
Photographs, baggage as induding, § 860 
Physical disahihty, 

As««istance to passengers in case of, boarding or 
alighting from train, $ 727, n. 69 
Ejection of passenger under, care required, $ 822 
Injuries to passengen^ 

AdmlcKibility of evidence as to notice oA f 
765, p. 1467 

Gontnbntory neg^ence, § 776 
Fhydcal suffering. 

Breach of ccmtract or duty to trauffport, dam¬ 
ages recoverable for, § 671, pp. 1246-<12^ 
Injuries to passengers^ damages for, { 771 
Wrongful ejection of iiassengers, damages, { 849 


Physicians and surgeon^ passenger carriers, care in 
selection of, S OSS 

Pict-up service, diserimination as result of furnish¬ 
ing by express companies^ § 365 
Pic kin g up cars, delay in transportation as excused 
by, § 206, BL 83 
Pier, 

Ddivery to ocean carrier on by initial carrier, 
snffiden^, § 412, n. 85 
Discrimmation with respect to use of, § 368 
Fig lead, rates, classification for purposes o:^ § 
314, p 727, n-11 

Pigeons, feeding and watering by express company 
transporting, | 64. p 113, n. 40 
Pipe Imes. 

Certificate of necessity and convenience for op¬ 
eration of, § 20 

Common earners, status as, § 11 
Governmental regulation of, § 19, p. 49 
Kates, state commission's power to regulate, § 
278, p. 637, n 78 

Sdiedule of rates, filing, § 302, p 704, n. 77 
Special agreement for transportatimi of oil in, 
validity, § 133, p 269 
Tappmg of as criminal offense, § 526 
Pitfalls near platform, passenger injured by, liability 
for, § 713, n 90 
Place, 

Delivery of baggage, i§ 882, 883 
Dehvery of goods. 

Agent's authority to contract for, § 138 
Jury question as to, actions for loss or in¬ 
jury to goods, § 258, p. 590 
Ttimitation of liability in respect of, § 103 
Beqnirements as to, §§ 163-168, pp. 322-327 
Special agremnent for, validity, § 133, p. 269 
Delivery to carrier, § 143 
Ejection of passengers and intruders, § 821 
Jury question as to § 842 
Injuries to passengers, pleading, $ 761, p. 1433 
Loss of goods, limitation of liability as dependent 
on, construction of contract, § 112 , p 212 
Bedmnption of nnnsed ticket, § 614 
K^ulations respecting place of receiving com¬ 
modities, S 26 

Sale of goods to satisfy lien for charges^ $ 331 
Shipment, 

Limitation of liability determined by value 
of, § 102, p. 204 

Value determmed at for puipose of limita¬ 
tion of liability in leEfpect to, § 113, p. 
220 

Wrongful ejection of passenger, pleading of, § 
837, p. 1652 
Placement of cars^ 

See, also, spotting cars, post 
Notice of as condition precedent to ngbt to col¬ 
lect demurrage, § 341, p 802 
Plaintiffs. Parties, ante 

Plant cost, rate maldTig, ccmsideration for purposes 
of, §289 

Plant facility, railroad operated for as common caiv 
tier, § 6, p. 36 
Platforms, 

Car platforms, ante 
Station platforms^ post 
Plea, 

Breach of contract or duty to tranport, actions 
against passenger carrier, § 665 
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Plea—Continued, 

C!onnecting carriers, actions against, § 439, p. 944 
Conversion actions, § 1S3, p. 370 
Delay in transportation, actions for, § 215, p 41S 
Failure to furnish cars, actions for damages for, 
§ 37, p. 79 

Injuries to passengers, acticms for, § 762 
Loss or injuiies to baggage, action for, § 896 
Loss or injury to goods, action for, § 252, pp. 526- 
529 

Wrongful ejection of passengers, action for, § 837, 
p. 1653 
Pleading, 

Breach of contract of shipment, actions for, § 
134, p 270 

Breach of contract or duty to transport, actions 
against passenger carriers, § 665 
Charges, actions to recover, § 318, p. 761 
Contributory negligence, § 'iB9 
Conversiou, actions for, § 183, p 370 
Delay in transportation, actions for, § 215, pp. 
416-420 

Delivery at wrong place, action for damages for, 
5 176 

Delivery of goods. 

Actions for failure to perform contract, § 
160, p, 315 

Actions for penalty for refusal, § 500 
Demurrage charges^ actions for recovery, § 347, 
p. 813 

DiscriTniuatioii, 

Actions to recover darnages for, § 388, p. 861 
Actions to recover penalties, § 511, p. 1011 
Hvidence admlsslhle under, actions for injniies 
to passengers, § 763, p. 1440 
Excessive fares, actions to recover penalty, § 
589 

Failure to famish cars, actions for, § 38, p. 77 
Initial carriers, actions against, § 439, p. 941 
Injunction proceeding by carrier for relief against 
rates, § 306, p. 713 
Injuries to passengers. 

Actions for, §§ 761-763, pp. 1425-1444 
Res ipsa loquitur doctrine^ § 764, p. 1454 
Instructions conformiug to. 

Actions for injuries to passengers, § 769, p. 
1528 

Actions for wrongful ejection of passengers, 
§843 

Contributory n^ligence, § 804^ p. 1606 
InstractiiHis limited to issues raised by, actions 
for loss or injury to property, § 259, p. 594 - 
Intermediate carriers, actions against, § 439, p. 
942 

Issues limited by, actions for injuries to passen¬ 
gers, § 763, p. 1438, n. 92 

Joint rates, proceeding for recovery or account¬ 
ing, § 300, p. 696 

Judgment conformlnj^ to, actions to recover over¬ 
charge, § 323, p. 784 

Loss or injuries to baggage, action for, § 896 
Loss or injury to goods, §§ 251-253, pp. 518-535 
Evidence admissihle in action for, § 253%, p. 
531 

N^igence, wrongful ejectioii of passengers, { 
837, p. 1651 

Overcharges, actions to recover, § 323, p. 778 
Penalties, § 497 


Pleading—Continned, 

Passenger carriers, actions for damages for re¬ 
fusal to transport passengers, § 540 
Penalties, 

Actions for failure to furnish and equip cars, 
§ 472 

Actions for refusal to issue or accept trans¬ 
fers, S 649 

Delay in transq[)ortation, actions for, § 460 
Disobedience of orders of r^ulatory body, § 
462 

Loss or injuries to goods, actions for faH- 
nre to pay, | 479 

Prosecution for otfenses, § 522, p. 

Bates, 

Action to set aside order of comiuission fix¬ 
ing, § 308 

Proceeding to determine reasonableness, § 
283, p. 648 

Receipt of goods, actions for penalty for refusal, 
§ 507 

Refusal to receive and transport property, ac¬ 
tions for, § 33, p. 66 

Sleeping car companies, actions against, § 919, p. 
1755 

Terminal carriers, actions against, § 439, p. 942 
Twenty-eight hour law, penalties for noucompli- 
ance with, actions for, § 489 
Wrongful ejection of passengers, actions for, § 
837, pp. 1651-1655 

Pledge, bills of lading, § 128, p. 250 
Pledge of goods, lien for charges as prior to, § 329 
Pomt of transfer, r^ulations as to, passenger car¬ 
riers, § 648, p. 1218 

Point off line, dellveiy of goods at, compelling of, § 
163 

Point to point, railroad commissioners* authority to 
regulate rates xmder statute using words, § 582, 
p. 1105, n. 66 
Police officers. 

Employees of passenger carrier acting as, liahiL- 
ity for acts of, § 693 

Free trani^ortation, statutory regulation, § 582, 
p. 1110 

Injury when hoarding train to maire arrest, lia¬ 
bility for, § 698, n. 87 
Protection «f passengers from, § 696 
Police i)Ower, 

Destmetion of goods under, defense to action 
against carrier for conversion, § 183, p. 368 
Joint rates, estahVsbment as abuse § 300, p. 
690 

Legislative regulation under, § 567 
Pohee regulations, seizure of goods under as excuse 
for nond^very, § 188 
Pooling arrangements. 

Authority to enter into in respect to rates, § 301 
Offense, entering into as, § 519 
Popcorn wagon, delay in transportatioii, j^edal dam¬ 
ages as recoverable, § 229, p. 457 
Portable railway track, rates, classification for pur¬ 
pose of, § 314, p. 729, n. 18 
Porter, 

Ar“<»ult on passmiger, liability for, § 691, p. 1282 
Sleeping cars, § 911 

Baggage d^vered to, liability commencing with, 
§ 880, n. 45 

Passenger carrier's liability for acts resulting in 
injury to passenger, § 690, p. 1279 
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Ports of entry, interstate rates to and from, publi¬ 
cation and filing, § 302, p 60S 
Possession, 

Baggage or effects, right of action for loss or in¬ 
jury by person m, § S94 

Bill of lading, transfer by person in, § 12S, p. 243 
Goods, 

Bill of lading as symbolizing, § 123, p. 236 
Burden of proving injuiy to, actions for loss 
or injury, § 254, p. 540 
Garner’s rights incident to, § 148, p 294 
liien for charges giving right of, § 331 
Payment of freight chaiges before being en¬ 
titled to, § 317 

Sufficiency of evidence as to, actions for loss 
or injury, § 256, p. 577 
Postal employees. 

Free transportation, § 623, p. 1178 
liability for acts of resulting in injury to pas¬ 
sengers, § eOO, p 1280 
Liability for injunes to, § 699 
Passenger and carrier relationsbip, { 548 
Posting, 

Demurrage roles, § 339 

Excuision fares, notice of, § 581, p. 1099, n. 22 
Notice of regulations, limitation of liability as 
to baggage, § 877 
Hate schedules, § 302, pp 697—704 
Hates, i>enalties for failure, § 481 
Time limitation as to tickets, effect of, § 618 
Poultry, twenty-eight hour law as not applicable to, 
§ 64. p 117, n. 84 

Power of sale, bailment of goods to carrier as con¬ 
ferring, S 48 

Practical construction, tariff, effect of, § 303, p. 705 
Practical joke, passenger victim of, contributory neg¬ 
ligence in alighting from moving train, § 777, n. 
66 

Precautions, 

Admissihihty of evidence as to in action for in¬ 
juries to live stock, I 255, p 565, n. U 
Subsequent taking of, admissibility of evidence 
as to in action for injuries to passenger, § 
765, p. 1475 

Precooling cais, negligence' in respect to as attributa¬ 
ble to carrier, § 61, n. 46 

Pre-existmg injury, aggravation of, damages for in¬ 
jury to passengers as affected by, § 773 
Preferences, Discrimination, ante 
Preferential rates, state commission’s power to regu¬ 
late, § 278, IK 636 

Preferential rights, legislative action as affecting, § 
2i5, PL 626, n. 78 

Pregnant animals, live stock carriers, care required 
in respect of, § 66 

Pregnant woman, passenger carrier’s duty to give 
special care and attention to, § 694> p. 1289, n. 
79 

Preliminary costs, rate mating, consideration for pur¬ 
poses of, § 286, pL 660, n. 13 
Prellminory injunction. 

Confiscatory rates, enforcement of, $ 584^ p. 1137 
Hates, 

Enforcement by, § 304 
Enforcement of, § 584, p. 1137 
Proceeding by earner for relief against^ | 
306, p. 711 


Premature starting, injuries to passengers. 

Admissibility of evidence as to, § 765, p. 1473 
Presumption of n^ligence, § 764, p. 14ffL 
Premises, 

Passenger carriers, care required and liability as 
to condition and use of, §§ 713-722, pp, 132&- 
1352 

HegulaticHi of use of, § 22 

Hules and regulations as to use of, passenger car¬ 
riers, § 575 

Preoccupation, alighting from moving train, contribu¬ 
tory negligence, § 793, p. 1573, n. 69 
Prepayment of charges, 

Condition precedent to right of transportation, f 
31 

Connecting carrier’s rig^it to deirmnd, § 315, pL 
743 

Delivery to connecting carrier before initial car¬ 
rier’s duty as to, § 410 
Discrimination as result of. 

Erroneously marking, § 384, n. 50 
Hequiring, § 372 

Feiilure of as affecting carrier’s liability for loss 
or injury, § 145, p 288 

Initial carrier requiiirg; liability for loss or in- 
juiy on connecting lines affected by, § 4j95, 

p. sss 

Neoessily, § 313 

Penalty for ddlay in transportation, defense, I 

Pleadmg of in actiim for redhisal to receive and 
tran^ort projierty, § 33, p 67 
Waiver of time for published tariff requiriug, { 
392, p. 971, DL 90 

Prepayment of fare, carrier’s right to demand, $ 590 
Preponderance of evidence;, injuries to passengers, ac¬ 
tions for, § 766, p. 1478 
Presents, baggage as indnding, § 857 
Press of business. 

Burden of proving delay was caused by, actions 
for dday in trani^rtatlon, § 216^ p. 422 
Dday in transportation as excused by, § 200 
Espediting shipments because of as discrimina¬ 
tion, § 370 
Presumptions, 

Assent to terms of bill of lading limiting lia¬ 
bility, § 91, p. 176 

Bill of lading, binding effect of, § 125 
Breach of contract or duty to transport, actions 
against passenger carriers, § 666 , p. 1238 
Charges, actions to recover, | 318, p^ 763, n. 15 
Condition of goods. 

Actions against termlnfll carrier, § 440, p> 950 
Actions for loss or injury, § 254^ p. 538 
Connecting carriers, actions against, § 440, ppu 
940-956 

Consideration, stipulations llmitjug tiabilily, | 
^ p. 544 

Contributory n^ligence, § 800 
Instructions on, { 804, pu 1607 
Conversion, actions for, S 183, p. 371 
C- O. D- shipmAjits, payment for, § 186, p. 387 
Damages, loss or injury to good^ § 254, pi. 557 
Delay in transportation, § 216^ pu 420 

Actions against connecting carrier, § 440, pc 
955 

Delivery of goods, actions for failure to perform 
contract, § 160, p, 315 
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Presumptions—Contiinued, 

Bemurrage charges, actions for recovery of, § 347, 
p. 814 

Discrimination, actions to recover damages for, § 
3SS, p. 862 

Diversion, actions for damages for failure of, § 
176, n. 22 

Icing of fruit car placed by carrier for loading, 
§ 61. n 51 

Initial carriers, actions against for loss or in¬ 
juries to goods, § 440, p. 947 
Injuries to baggage, connecting carriers, § 890 
Injuries to passengers, actions for, § 764, pp. 
1444-1463 

Instructions, § 769, p, 1532 
Instructions as to. 

Actions against connecting carriers, § 443, p- 
SC3 

Actions for loss or injury to property, § 239, 
p. 604 

Interstate rates filed with commission, lawful¬ 
ness, § 302, Pl too, n. 39 
IjOSs or injuries to baggage, § 807, p. 1726 
Connectiug earner, § 890 
Xoss or injury to goods, § 254, ppt 535-559 
Connecting carrieis, § 440, p. 947 
Misdelivery of goods, actions for bieadti of con¬ 
tract, § 174, p. 333 

N^ligence, acUons against carrier as warehouse¬ 
man, § 158 

Orders of public service commissions, reasonable¬ 
ness, § 568 

Ovei charges, actions for, § 323, p. 780 
Ownership of goods shipped, consignee, § 147 
Passenger and earlier relationship, intention to 
I>ay fare, § 559 

Penalties, delay In transportation, § 460 
Hates, 

Correctness of orders of regulatory hoard or 
commission, § 284, p. 652 
Municipal ordinance piescribing, reasonable¬ 
ness, § 583, p. UlS, n. 89 
Heasonableness of, § 299, p. 6S4; § 306, p. 710 
Heading of bill of lading by shiver, § 125 
Heasonableness of rates, acquiescence in rates es¬ 
tablished by commi^ion, § 297, p. 682 
Hules adopted by earner, reasonableness, f 25 
Snow and ice accumulations on platform, notice 
of, § 719 

Suicide of passenger, § 800 
Tickets, limitations as to time, § 618 
Title to goods in tran^t, consignee, § 148, p. 292 
Wrongful ejection of passengers, § S3S 
Prevention of damages, loss or injury to goods, duty 
of owner, § 270 

Pre-war cost valuation, rate base using, { 286, p. €56, 
n. 59 

Prima facie case. 

Burden of establi«:biTig, actions for loss or injury 
to goods, § 234, p. 536 

Injuries to passengers, actions for, § 764, p. 1449 
Prima facie evidence, baggage <h: effects, carrier’s re¬ 
ceipt o^ § 897, p. 1730 

Primary market, through rates as applicable to shij)- 
ments to, § 314, p. 732 

Printed schedules filing typewritten copies as 
sufiSldent, § 302, pw 703 
Priority, lien for charges § 329 


Private business, persons entering vehicle on, care re¬ 
quired as to, § 700, n- 8 ; § 732 
Private carriers. 

Care required, § 678, p. 1262 

Instructions on, § 259, p. 597, n. 48 
Common carrier acting as § 5 
Common carriers distinguished, § 3, p. 29 
Defined, § 4 

Degree of care, passengers, § 677 
Extension of liabihty, picsumptions as to, § 254, 
p. 544 

Gratuitous transportation, liability in case of § 
549 

Jury question as to, actions for loss or injury to 
goods, § 258, p. 586 
Dieu for charges, § 327 
Umitation of liability, 

Extension of by contract, § US ' 

Injuries to passengers § 629 
IjOss or injniy of goods liability, § 74 
Negligence, pleading of in action for loss or in¬ 
jury to goods, § 251, p. 521 
Passengers, § 531 

Duty to receive and transport, § 538, n. 9 
Public carriers distingui^ed, § 530 
Hates 

Adequate return as factor, § 298 
Binding effect on, § 277, p. 630 
Heview of reasonableness, § 284, p. 650, n. 3 
Heceipt and tiansportation of goods duties in re¬ 
spect to, § 27 

State regulation of, § 19, p. 49 
Third peison’s fault as excuse for nonperform- 
anc-e of agreement to transport goods safely, 
§ 132 
Private cars 

Charges for movement of, § 314, p. 734 
Demurrage for detention of, § 335, p. 794 
Discrimmaticn in transportation of, § 384, n. 50 
Duty of carrier to accept and haul, § 28, p. 63 
Passengeis m, status as passenger of carrier, § 
544 

Private motor car, limitation of liability for negb- 
gence to operators of, § U7 
Private sale value, loss or injury to goods, damages 
as determinable by, § 264, pi 611, n. 25 
Private siding, 

Ddivery on. 

Demurrage purposes, § 340 
Duty in respect to, § 165 
Helease of carri^ from liability, S 4^2 
Fumisbing cars on, validity of conti-act for, $ 
133, p. 267, n. 58 

Xiimitation of liability for losses on, construction 
of contract, § 112, p. 212, n. 25 
Doading or unloading cars at, duty of carrier in 
case of, § 67, p. 124 

Placement on as sufficient notice of arrival for 
demurrage purposes, § 341, p. 802, u. 53 
Theft at, liability, § 113, p. 216, n. 75 
Private v^icles^ passenger in as passenger for hire, 
§ 544 

Pnvil^es, grant of exclusive privileges to carrier, § 
21 

Probable delay in transportation, advising shipper as 
to, § 199 
Procedure, 

Fares, fixing of, { 582, p. 1108 
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Procedure—Continued, 

Rates, investigation and determination as to rea¬ 
sonableness, § 283, p. 647 
Reparation, shipper’s action for, § 309, p 720 
Proceeding m rem, lien for charges enforceable by, § 
331 
Process, 

Seizure of goods without as excuse for nondehv- 
ery, § 188 

State railroad commission, authority to use, § IS 
Producing companies, injunction agamst transporta¬ 
tion of products of m interstate commerce, § 24, 

p 60 

Production of ticket. 

Commutation ti^et, § 611 
Prerequisite to entering train, § 597 
Profane language, fellow passenger using liabihty 
of carrier, § 695, p 1300 

Humiliation, damages as lecoverable for, § 672, 
n. IS 

Profits. Loss of profits, ante 

Projecting body or limb from car, contrihntory neg¬ 
ligence, § 797 

Jury question as to, § 803, p. 1598 
Projecting door, elevators, injuries to passenger dur¬ 
ing att^pt to hoard, § 734, n. 4 
Projecting objects, injuries to passengers^ 

Jury question as to neghgence, § 768, p 1509 
Presumption of negligence, § 764, p 1457 
Prolonged confinement, live stock injured as result 
of, hability, § 81, p. 164 

Promotion exjpenses, rate making, consideration for 
purposes of, { 2^, p. 658 

Prompt notice, arrival of goods, necessity of, § 153, 
p. 302 

Promptness in tran^ortation, duties in respect to, § 
40, il 26 
Proof, 

Actions for brearii of contract of ^pment, § 134^ 
p 271 

Breach of contract or duty to tianspoit, actions 
agamst passenger carriers, § 665 
Charges, actions to recover, § 318, p. 762 
Connecting carriers, actums against, § 439, p 945 
Contributory n^^hgence, § TOO 
Conversion actions, § 1^, p. 370 
Degree of proof, ante 

Delay m transportation, actions for, § 215, p 419 
D^very of goods, actions for failure to iieiforni 
contract, § 160, p. 316, n. 52 
Discrimination, action to recover damages for, § 
388, p. 8^ 

Injuries to passengers, actions to recover for, § 
763, p.‘l439 

Judgment conforming to, actions to recover over- 
char^ § 323, p. 784 

Loss or injuries to baggage, actions for, § 896 
Loss or injury to goods, actions for, § 253^, pp. 
530-^35 

Prosecution for offenses, § 522, p. 1023 
Sleepmg car companies, actions against, § 919, p. 
1755 

Wrongful ejection of passengers, § 837, p 1654 
Propensities of animals, loss or injury due to, lia¬ 
bility in case of, § 79, p 155 
Proportional rate, defined, § 276 

Prorating, partial loss, agreement limiting hability as 
to value, § 113, p. 223 


Prosecutions, 

Pares, excessive or unauthorized charges, § 589 
Offenses by carriers, § 522, pp. 1019-1024 
Prospective operation. 

Legislative rate making, § 275, p. 624 
Reparation order by state commission, § 278^ P- 
637 

Prospective passengers. 

Care required as to, § 678, pi 1261, n. 99 
Injuries to, 

Liability, § 698 

Bes ipsa loquitur doctrine as applicable^ § 
764, p. 1451 

Sufficiency of evidence as to n^ligence, § 766> 
p 1489 

Lighting of premises, duty as to, § 718, p. 1342 
Shelterbouse, liability for failure to maintain for 
benefit of, § 722. n. 28 

Street railroads, care required as to, § 733, pi. 
1375 

Unsafe premises, liability to for injury resulting, 
§ 722 

Pioteelion of baggage, duly of carrier, § 886 
Protection of passengers, sleeping car companies, § 
910 

Protest, excessive charges made under, recovery back, 
§ 320, p. 766 

Province of Jury, instructions invading, actions for. 
Breach of contract or duty to transport^ § 667, 
p. 1244 

Ejection of passengers, § 843 
Injuries to passengers, § 769, p. 1528 
Loss or injuries to bs^age, $ 900 
Loss or injury to goods, § 259, pp. 594, 598 
Provocation, 

Ass«»ult on passenger. 

Amount of damages as affected by, § 773 
Employee or agent, § 691, p 1283 
Injuries to passenger, amount of damages as af¬ 
fected by, § 773 

Insnlting or abusive language by employees, lia- 
bibly to passenger as affected by, § 692 
Proximate cause, 

Glrcmnstantial evidence establishing, injuries to 
passengers, § 766^ p 1482 
Ckintributory n^ligence. 

Instructions on, § 804^ p. 1606 
Recovery for injury as dependent on, { 781 
Definition of, instructions in action for personal 
injuiies, § 769, p 1532 
D^ay m tran^rtation. 

Liability as dependent on, § 81, 161-164, 

§ 196 

Instructions in respect to, § 259, p. 600 
Recovery limited to, § 221 
Injuries to passengers, §§ 755, 756, jp. 1415-1420 
Burden of proof as to, § 764, p. 1447 
Findmg of, § 770, bl 43 
Instiuctions as to, § 769, p. 1531 
Jnry question as to, § 76S, pw 1515 
Operation of trains or cars, § 756, p 1417 
Pleading facts as to, § 761, p 1435 
Sufficiency of evidence as to, § 766, p. 1482 
Instructions defining, actions for loss or injury 
to property, § 259, p. 595 
Jury question as to, acti<nis against connecting 
cariiers for loss or injuries to goods, § 443, 
p. 961 
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Proximate cause—Continued, 

liOss or injury to bas* 5 age, jury question as to, § 
S90, p. 1734, lu 33 
Loss or injury to goods. 

Burden of proof in action against carrier as 
warehouseman, § 15S 

Departure or deviation as waiver of benefit 
of limitation, | IIG 

Exemption from liability as dependent on, §§ 
80-63, pp, loS-lCS 
Instructions on, § 259, p. 600 
Jury question as to, § 25S, p. 588, n. 87 
Limitation of liability as dependent on, § 
114 

SufiOLciency of evidence, § 256, p. 579 
Misdelivery, liability for as dependent on, § 174, 
p. 347 

Proof of, pleading warranting in action for in¬ 
juries to passenger, § 763, p. 1439 
Bougb baudliug of stock resulting in injury, law 
question as to, § 258^ p. 592, n. 20 
Wrongful ejection of passengers. 

Burden of proof as to, § 838 
Liability for damages resultiug, 5 830 
ProTiiinate damages, wrongful ejection of passengers, 
recovery of, § 851 

Prudent employees, passenger carriers, care required 
in s^ection of, § 688, n. 90 
Public authority. 

Acts of exempting carrier from liabOify for loss 
or injury to goods, | To 

Seizure or destruction of goods under as excuse 
for nondelivery, § 188 
Public carrier. 

Passenger carrier as, § 530 
Private carrier distiagaished, S 530 
Public couvenieuce, regulations promoting, § 19, p. 51 
Public enemy. 

Loss or injuries to baggage;. 

Burden of proof as to, § 897, p. 1727 
Liability, § 868 
Loss of goods by act of, § 77 

Special pleadii^ of, § 252, p. 527 
Negjigence of cairier resulting in loss or injury 
by, limitation of liability, § 112, p, 215 
Public goo^ rate mating, consideration for puiposes 
of, § 287 

Public highways, regulations as to use of, § 567 
Public messengers, free transportation ol^ { 582, p. 
nil 

Public necessity, joint rates^ establisbinent because 
of, § 300, p. 690 

Public notice, limitation of liability, baggage or ef¬ 
fects, § 877 
Public officers, 

Passes in violation of law, § 623, p. 1179 
Supervimon by, § 18 

Public policy, limitation of liability subversive of, 
effect, § 96 

Public service comynissious. 

See, also. Railroad Commissions; B^polatoiy 
Commissions, post 

Declaration of railroad company as common car¬ 
rier by, § 6, p. 34 

Delay m transportation, remedy before as ex- 
cdnsive, § 216 

Discrimination in rates fixed by, § 376, p. 842 
Fares, d^^^tion of power to fix, § 582, p. 11(^ 
FrancMse rates, interference with, § 583, p. 1131 


Public service commissions—Continued, 

Iiijun(!tion against discriminatoiy latcs, J 391 
Municipal franchise provisions, interference with, 
§ 5S3, p. 1130 

Passenger carriers, r^ulation of, § 568 
Rules and reg^ilations inconsistent with rules 
validity, § 570 

Public welfare, rate making, § 275, p. 624, n. 58 

State commission’s power determined by, § 278, 
p. 636 
Publication, 

Pares, rate of, § 581, p. 1099 
Rates, § 302, pp. 697-704 
Joint rates, § 302, p. 702 

Rules and regulations, passenger carriers, § 572 
Publicity, wrongful ejection of passenger accompanied 
with, damages for humiliation, § 850, n. 6 
Pnbli*died tariff. 

Charges in accordance with, § 314, p. 724 
Contract spech^ing different rate, effect on right 
to recover schedule rate, § 39^ pp. S73 -h 876 
Presumption as to reasonableness, § 298, p. 684 
n. 66 
Pullman cars, 

See, also. Sleeping cars, post 
Passenger and carrier relationship of one enter- 
ii^ without paying extra fare, § 559 
Railroad company as common carrier of, § 532 
Pullman conductor, passenger and carrier r^ation- 
ship, § 547, n. 19 

Pullman porter, passenger carriers liability for neg¬ 
ligence resulting in injury to passenger, § 690, p 
1280, n. 66 

Pnllman surcharges, lefpslative r^ulation, § 5^, p. 
1101, BL 33 

Pnllman tickets, delivery at distant place, contract 
for, i 905 

Pundies, terms of ticket dependent on, representa¬ 
tions of agent as superseding, § 602 
Punching transfer, mistake in, ejection of passeng^ 
in case of, § 815, n. 7 

Pnnisbment, offmises by carriers, § 522, pp. 1019-1024 
Punitive damages. Exemplary damages, ante 
Pupils, reduced fare to, l^slative regulations, § 582, 
p. 1114 

Purchaser of goods In transit, loss or injury, party to 
action for, S 249, p 509 
Push button. 

Jury question as to pushir^ o4 action against 
intenirban road for carrying passenger past 
destination, § 667, p 1242, n. 44 
Notice of passenger’s intention to alight by use 
of, § 654, p 1226, n. 35 

Pushing, passenger injured when pushed into dan¬ 
gerous place, liability of carrier, § 717, p 1338 
Putrefaction, loss or injury due to, liability, § 79, p 
155 

Qualification, 

Bill of lading, liability of carrier as affected by, 
§ 127, p. 241 

N^otiability of bill of lading, § 128, p. 254 
Refusal to deliver, converslcni as result of, i 181, 
p 364 

Qualified interest, loss of or Injury to goods, recov¬ 
ery limited to, { 263 
Quality of goods. 

Bill of lading as evidence of, f 123, p. 235 
Recitals as to in receipt, conclusiveness, § 121 
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Quantity, 

Bill of lading as evidence of, § 123, p. 235 
Bill of lading containing statement as to, estox^el 
as result of, § 127, p. 241 
Quantum meruit, 

Charges, recovery on, § 31S, p. 758, n. 73 
Recovery on for services performed for another 
carrier in intrastate commerce, § 305 
Quarantme officer, removal of passenger by as wrong¬ 
ful ejection, § 820 
Quarantine r^ilations. 

Claim for loss based on noncompliance with, no¬ 
tice, § 238, p. 479 

D^ay in transportation caused by, liability in 
case of, § 204 

Carrier having knowled^ thereof, § 199, n. 1 
Delivery of live sto(^ prevented hy, excuse for 
failure to deliver, § 160, p. 312 , 

Duty of famishing information as to, § 48 
Ijmitation of liability for mistake or inaccura^ 
in information furmshed concerning, § 101 
Live stock earners, duly of complying with, § 65 
Unloading of shipment prevented hy, dhaiges as 
recoverable back, § 313 
Violation of as offense, § 521 
Quasi depots, lifting oj^ passenger eanier’s duty as 
to, § 718, p. 1313 

Quasi legislative function, rate TnakiTig, § 275, p. 624, 
n. 60 

Quam n^otiabDity, bills of lading, § 128, p. 254 
Quasi public agency, passenger earner as, § 530 
Quo warranto, rates^ enforcement of compliance by, 
S 304 
Race, 

See, also. Colored passengers, ante 
Discnmination on account of, passenger carrimrs, 
§ 538 

Ejection of passengers on account of, § 808 
Passenger violating regulation requiring s^ 
aiation of, § 819 

Enforcement of law as to separation. 

Insulting and offensive language to passen¬ 
ger, § 692, n. 41 

Liability for violence used, § 691, p. 1284 
Separate accommodations, § 645, pi 1210 
Separation of passengers on account oj^ f^ow 
passengers injured as result of failure, § 695, 
p. 1302 
RaclTig flTiimals, 

dassificatlon as ordiujiTy live stock m contract, 
limitation of liability in accordance witii, § 
113, p. 217 

Umitation of liability for loss of, agreed valua¬ 
tion, § IGSi, p. 202 

Value, admissibilily of evidence as to in action 
for injury, § 255, pu 574 

Backs, 

Baggage left on, liability of carrier in refipect to, 
§ 869, p. 1694 

Live stock yards to be provided with, § 43 
Railroads, 

Common carrier of goods received for transpor¬ 
tation, § 6» ^ 32-38 
Passengers, common carrier of, $ 532 
Personal d^very as reanired of, § 171 
Railroad Contmissions, 

See, also. 

Public Service GommisElons, ante 
Regulatory Gomnussions, post 


Railroad ConiTnissions—Continued, 

Discrimination in rates fixed by, § 76, p. 842 
Disobedience of orders, penalties for, § 462 
Fares, d^egation of power to fix, § 582, p. 1105 
Judicial proceedings to enforce or restrain en¬ 
forcement of orders o^ § 24, pp. 57-60 
Parly to injunction proceeding by carrier for re¬ 
lief against rates» § 306, p 713 
Penalties^ proceedmgs for recovery of, § 451 
Regulation by, § 18 

Railway, delivery of goods to carrier on, liability for 
loss or injury m case of, § 143 
Rain, 

Esposnre of goods to while holding as war^ouse- 
man, liability for injuries, § 157, n. 89 
Loss or mjury to goods as result of, liability as 
within exertion of act of God, § 76, p. 142 
Rapidity of motion, alighting from moving vehidle, 
contributory n^^genoe as affected by, § 793, p. 
1571 

Rape, jury question as to proxiTnate cause by wrong¬ 
ful ejection from tram, § 667, p. 1242, n. 47 
Rapid transit in municipalities, r^ulation of, { ^7 
Rate base. 

Going concern value, § 286, p. 660 
Passenger carriers, § 580, p. 1094 
Valuation for purpose of ascertainiTig; proceed¬ 
ings to fix passenger far^ § 582, p. 1109 
Value of property devoted to public service, § 
286, pp. 656-661 

Value of service to public, § 287 
Rates and rate making, 

See, also. Charges, ante 

Acquiescence in rate fixed by commission, § 297, 

p. 682 

Actions to set a^de rates established by r^nila- 
tory commission, § 309, p. 718 
Adequate retom, standard of, § 298 
Admissibility of evidence as to reasonableness, 
actions to recover overcharge, § 323, p. 781, 
m 97 

Agent’s authority to stipulate as to, § 140 
Appeal fiom order fixing rates, § 284, p. 650 
Apportionment of jomt rates, § 300, p. 691 
- Bomb sites, applicable rate, § 314, p. 726, n. 11 
Gamer’s ngbt to fix rates, § 277, px>. 628-631 
Change of rates after shipment has commenced, 
^ect of, § 311 

Charges in accordance with rates fixed by regula¬ 
tory bodies, § 314, p. 724 
Class rates, § 314, p. 729, n. 18 
Goal, applicable rate, § 314, p. 726, n. 11 
Collateral attack on rate, § 283, p. 646 
Oommodiiy rates, application, } 314 p. 730 
Competition, consideration for purposes of rate 
making; § 287 

Compliance with rates fixed. 

Injunction requiring, § 584 P* 1139 
Proceedings against carrier to enforce^ § 304 
Confiscatory rates, ante 

Conflict of state regulations with federal, § 278, 
p. 632 

Construction of particular tariffs, § 303, jip. 704- 
707 

Court’s power to fix rates, { 280 
Crepe paper bandages, applicable rates, $ 314 
p. 726, BL 11 
Definitions, f 276 

Departure from rates fixed, offense;^ § 516 
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Bates and rate making—Continued, 

Discrimination ante 

Disobedience of orders respecting, penalties, § 462 
Division of rates, § 300, pp. 6SS-696 
Dressed lumber, classification for rate purposes, 
§ 314, p. 729, n. IS 

Dunnage on automobile shipments, dlassilication 
for rate purposes, § 314, p. 726, n. 11 
Electrical machinery, classification for rate pur- 
Iioses, § 314, p. 727, n. 11 
Emergency Fleet CJorporation, reduced rates to, 
§ 314, p. 735 

Enforcement of rates, proceedings for, § 5S4, pp. 
1134-1142 

Equality, duty of carrier to maintain, § 376, pp. 

S3S-S43 
Pares, ante 

Federal government’s power to fix or regulate 
rates, § 279 

Piling of rates, § 302, pp. 697-704 
Fraud as affecting amoimt of, § 314, p. 734 
High explosives^ classification for purpose of, § 
314, p. 729, n. 18 

Indictment for charging different rates than 
those fixed, § 522, p. 1020 
Injunction, 

Enforcement of unreasonable rates, § 584^ 
p. 1135 

Proceeding by carrier for relief agamst un¬ 
reasonable rates, § 306, pp 700-714 
Interstate rate base, property valued for, § 296, 
p- 656, n. 67 
Interstate ^ipments. 

Private contract as to rates, § 314, p. 724 
Publication of rates, § 302, p. 703 
Joint rates, § 300, pp. 688-606 
Judidial supervision, § 584, p 1134 
Dune CJola syrup, classification for rate purposes, 
§ 314, p. 726, n. 11 

liOgs, classification for rate making purposes, § 
314^ p. 726, n. 11 

Iioss on account of contracts entered into on faith 
of rate fixed, recovery of as damages, § 134, 
p. 274 

Dumber, classification for rate purposes, § 314, 
p. 726, n. 11 

Machinery, dlassification for rate purposes, § 314, 
p. 727, n. 11 

Mahogany logs, classification for rate puiposes, 
§ 314, p. 726, n- 11 

Maintenance of rates, damages from refusal of, 
§ 314, p. 724 
Mileage tickets, ante 

Military equipment, classification for rate pur¬ 
poses, I 314, p. 726, n. 11 

Milling in transit, throng^ rate as applicable, { 
314, p. 733 

Misiepresentations as affecting amount o^ § 314, 
p. 733 

Misroutmg, responsibility for as respects appli¬ 
cable rate, § 314, p. 730, n, 27 
Nature of rate making power, § 275, p. 623 
Offenses, failure to file rates, § 515 
Penalties for violation of prescribed rate, snspen- 
si<m xiending injunction suit testu^ validity 
of rates, § 306, p, 712 

Philippine mahogany, classification for rate pur¬ 
poses, S 314, p. 726, n. 11 


Rates and rate making—Continued, 

Pig lead, classification for rate purposes, § 727, 
n. 11 

Pooling arrangetnents, § 301 
Portable railway tracks, classification for rate 
puiposes, § 314, p. 729, n. 18 
Posting of rates, § 302, pp, 697-704 
Penalties for failure, § 481 
Publication of rates, S S02, pp. 697-704 
Bate base, ante 
Reasonableness of rates, § 282 

Adequate return as factor, § 298 
* Admissibility of evidence as to, § 299, p. 686 
Apportionment of operating expenses for pur¬ 
pose of rate making, § 297, p. 677 
Auxiliary services as affecting cost of trans¬ 
portation, § 290, p. 667 
Branch lines and feeders, § 297, p. 678 
Bulk of goods as factor, § 293 
Burden of proof as to, | 299, p. 685 
Character of goods as factor, § 293 
Comparison in detennining, § 297, p. 678 
Competition as affecting, § 292 
Confiscatory rates, § 296 
Consolidation of roads as factor in determin¬ 
ing, § 297, p. 681 

Density of tr^c as factor, § 297, p. 677 
Deterioration as affecting, § 289 
Determination of, § 283, pp. 644-649 
Discretion in respect to, § 297, p. 675 
Earnings as determitiing, § 288 
Ecmiomic conditions as factor in detennln- 
ing, 5 297, p. 681 

Engine ratings as factors, § 297, p. 675 
Evidence as to, § 293, pp. 684r-6^ 

Cross income as affectmg, § 288 
Interstate and intrastate business considered 
separately, § 297, p. 681 
Joint rates, § 300, p. 689 
Dength of haul as element, $ 294 
Docal or through freight as factor, $ 294 
Matters considered in determining, §§ 285- 
297, pp. 654-682 
Mileage as factor, § 291 
Mileage scale, § 290, p. 667 
Operating expenses as affecting, § 290, p. 666 
Out-of-pocket expmise as factor, § 297, p. 675 
Paper rate as comparison for purpose of de¬ 
termining, § 297, p. 680, n- 23 
Plant costs considered, § 289 
Presumptions as to, f 297, p. 682 
Presumptions as to, § 299, p. 684 
Pre-war cost valuation in determining, f 28^ 
p. 656, n. 69 

Reparation in proceedings to determine, $ 309, 
p. 719 

Review by courts, § 284, pp. 649-654 
Season of year as factor, § 297, p. 678 
Short and long banl, § 295 
State commission’s power in resopect to, S 
278, p. 635 

Sufficiency of evidence as to, § 299, p. 687 
Ton-mile earnings as basis, § 297, p. 679, il 15 
Transportation cost as affecting, § 290, pp. 
665-668 

Value of goods as factor, § 293 
Value of property as rate base in determin¬ 
ing, § 286, pp. 656-661 
Value of service considered, § 287 
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Bates and rate making—Continued, 

Reasonableness of rates—Continued, 

Volume of traffic as factor, f 297, p. 677 
Voluntary maintenance as evidence of, | 299, 
p 6S7 

Weight of goods as factor, § 293 
Recapture of excess profits, § 298 
Reciprocal rights of public and carrier in respect 
of rates, § 281 

Reduction of rates by carrier, § 277, p G29 
Redwood coffin stock, classification for rate pur¬ 
poses, § 314, p. 726, IL 11 
Relief against unreasonable rates. 

Action to set aside order of coniTnission fix¬ 
ing rates or ordenng refund, § 308 
Appeal fiom orders of commission, § 307 
Proceedings for, § 584, pp. 1133-1142 
By bondholders, § 310 
By earner for, §§ 305-308, pp. 709-716 
By shipper or consignee, § 309, pp. 716- 
721 

Reparation, [ffiipper’s nght to apply for, § 309, 
p. 718 

Reparation order, state commission’s power to 
make, § 278, p. 637 
Review, 

Order of commi<3sion, § 307; $ 584, p. 1140 
Reasonableness of rates, § 2^ pp. 649-654 
Scrap iion, classification foi rate puiposes, $ 314, 
p 727, n. 11 

Ship plates, classification for rate puiposes, | 
314, p 727, n 11 

Short logs, classification for purpose of, § 314, 
p, 729, Bu 18 

Speoal contract as to rates, binding effect of, | 
133, p 266 

Standard of adequate return, § 298 
State boards or commissions, powers m respect 
to, § 278, p. 635 

State’s power to fix or regulate rates, § 278, pp 
631-640 

Stoppage in transitn, through rate as applicable 
m case of, § 314, p 732 

Substitute bill of lading as affecting applicable 
rates, § 311 
Termmology, $ 276 

Through rates, shipper’s right to benefit of, § 314, 
p. 731 

United States government shipments, reduced 
rates, § 314, p. 734 

Waste, transiiortation of for dusposal, § 314, p. 
734 

Wood, classification for rate puiiioses, $ 314, p. 
726, n. 11 

Wood pulp, classification for rate purposes, f 
S14, p. 726, n. 11 
Ratification, 

Bill of lading, nnanfhorized act of agent m issn- 
mg, § 141, p. 282 

C!ontracts made by unauthorized agent of carrier, 
f 135 

Ckmtract to fomi^^ cars at certain place, § 136 
D^very to wrong person, § 174, p. 351 
Unauthorized contracts entered into by carfmau 
oi teamster limiting liability, § 92 
Waiver of claim for damages by agent, § 241, p. 
495 


Raw materials. 

Belay in transportation, special damages as re¬ 
coverable, § 229, p. 457 
Bisciimination in respect to rates on, § 361 
Readmi.ssion, passengers ejected, § 826 
Real owner, delivery of goods to, necessity, S 172, p- 
339 

Rear end collision, injuries to passenger in, 
Employee’s liability for, § 710 
Presumption of negligence^ § 764^ p. 1457, n. 52 
Reasonable care. 

Ejection of passengers, § 822 
Passenger earners, requirements as to, $ p 
1256 

Reasonable dispatch, 

Gonstmetion of term as used in hill of lading, § 
126, n. 96 

Bill of ladmg contfliTiuig phrase, tone of delivery 
in case of, § 193 

Reasonable doubt, proof beyond m prosecution for 
offenses, § 522, p. 1023 
Reasonable time, 

Boardmg or alighting from vehicle, § 729 
Elevators, § 734 

Jury question as to ne^igence in respect to, 
§ 768, p. 1504, n. 1 
Street cars, § 733, p. 1381 
Delivery of baggage to carrier, necessity, § 882 
Delivery of goods to be made within, § 162 
B^imishing cars in, § 37 
Removal of baggage, § S84 

Jury question as to, § 899, p. 1733 
Transportation of goods, f 194, pp. 395-399 
Penalty for failure, § 466 
Unloading stock within, duly of carrier, § 69, n. 
93 

Reasonableness, 

Bills of lading, § 124 
Charges, § 314, p. 724 
Condition attached to tidfcet, § 615 
Demurrage, rules and regulations as to, § 337 
Discrjminfltion or piefeience m rates, | 377, p. 
844 

Extra chaige, failure to purchase ticket, § 601, 
p. 1154 
Pares, 

Factors involved in determiniition of, § 580, 
p. 1091 

Legislative regulations subject to, § 582, p. 
1102 

Street railroads, § 583, p. 1118 
Limitaiion of liability, necessity, % 96 
Notice of claim for damage, stipulation as to, § 
237, p. 470 
Rates, ante 

Rules and regulations, passenger earrieis, § 571 
Stipulations limiting liability, burden of pi oof as 
to, § 254, p. 543 

Reassembling, stoppage in transitu for purpose of, 
through rate as applicable, § 314 P- 732, n. 36 
Rebates, 

Agent’s authority to stipulate as to, § 140 
Discrimination as result of, § 379, pp. 849^B53 
D-^Tnages recoverable, § 388, p. 859 
Fmes for giving, § 518 
Offense, giving as, §§ 516, 518 
Indictment, f 522, p. 1022 
Pick up service as illegal rebate, $ 379, p. 852, 
n. 24 
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Bebatesv—Continned, I Reconciliation, tariff, apparent inconsistencies in. 


Solicitation or acceptance of as offense, § 524, p- 
1024 

Indictment, § 524, p. 1028 
Rebilling: rate, discrimination as result of, § 383 
Reboarding train, care required as to passsengers, § 
723, p. 1354 

Rebuttal of presumptions. 

Condition of goods, actions against connecting 
earner, § 440, p. 952 

Loss or injuiies to ba^agc, § 897, p. 1732 
Negligence, injuries to psissenger, § 764, p. 1463 
R^ation^ip of passenger and carrier, actions 
for injury to passengers, § 764, p. 1447 
Recapture of exe^ profits, § 298 
Receipt, 

Baggage check as, § 866 
Bill of lading as, § 123, p. 233 
Limitation of liability, baggage or effects, § 891, 
p. 1721 

Shipping receipt, i)Ost 
TiiJcet as in nature of, f 603 

Transler compauies, limitation of liability in re¬ 
ject to baggage, § 891, p. 1721 
Receipt of goods, ^ 

Bill of lading as evidence of, § 123, p. 235 
Burden of proof as to, actions against connectmg 
carriers for loss or injuries to goods, § 440, 
p. 947 

Duty in reject to, |§ 27-34^ pp. 61-69 
Connecting carriers, | 419 

Penalty for refusal, § 511, p- 1010 
Facilities for, duty to furnish, §§ 41-43, pp. 85-88 
Penalty for refusal, § 502 
Actions for, § 507 
Amount and number, § 508 
Conditions precedent to action, f 506 
Defenses, § 505 
Evidence in actions for, § 507 
Parties entitled to sne, § 504 
Pleadings in action for, § 7 
Time allowed for shipment^ $ 503 
Receivers, 

Common carrier, status as; § 6 , p. 33 
Injuries to passengers, 

Idability for, § 711 
Parties to actions for, § 760 
Ijife pass by, binding effect of, § 622 
Penalties as recoverable against, § 511, p. 1011 
Receiving carrier, see Termin^il carriers, post 
Receptacles for fruit or v^etables, d^y in trans^ 
portatLon, special damages as recoverable, § 229, 
p- 4^1 

Recipient of goods, dbarges, liability for, § 316, p. 755 
Reciprocal demurrage, § 334 

Validity of statute or r^ulatioiis as to, § 335, p. 
797 

Reciprocal ri^ts, rate for transportation, $ 281 
Reciprocal switching services, discriTniuation in re¬ 
spect to, § 367, n. 57 

Reckless misconduct, limitation of liability, passenger 
carriers, § 626 
Recklessness, 

Injuries to passengers. 

Jury question as to, § 768, p. 1499 
Sufiimmicy of evidence on question § 766, 
p. 1481 

Wrongful ejection of passengers. 

Contributory n^iigence as defense, § 832 
Inability of carrier, § 828, p. 1644 


303, p. 706 
Reconditioning, 

Expense of, damages for loss or injury to goods 
as including, § 266 

Liability of carrier unauthorizedly permitting 
reconditioning of cotton before delivery, § 71 ^ 
p. 134i 11-43 

liability for failure to after damage dunxig 
tran^rtation, § 263, n, 11 
Live stock, damages recoverable for injury in 
transportation as affected by, § 264, p. 613 
Recon signment. 

See, also, Rei^pmeut, post 

Adinissibility of evidence as to, actions a gam.^ 
connecting carriers for loss or injuries to 
goods, § 441 

Carrier indorsing as initial carrier, § 402 
Ghaiges, 

Conditions precedmit, § 314, p. 736 
Direction for as creating obligation to pay, 
§ 316, p. 746 

DeHvery prior to direction for as affecting ri ght 
of, S 185, n- 65 

D^ivery to second consignee, duty of carrier, § 
172, p. 331, n. 92 

Initial carriers, federal legislation as applicable 
in case of liability, S ^ 8 , p. 899 
Lien for charges as affected by, § 325 
Tariffs in resect to, strict construction, § 303, p. 
706, n. 9 

Tbrongh rates as applicable to, § 314, p. 731, il 33 
Recomagnment bills, validity o^ § 124 
Record, review, order fixing rates, § 284, p. 650, n. 14 
Recovery back. 

Joint rate^ division or share paid out, § 300, p. 
696 

Overcharges, § 320, pp. 766-770 
Beciqjeration, live stock injured in transit, damages 
for expense of, § 266 

Redcap porter, services of as part of consideration 
for transportation of ba^age, § 867 
Redemption, unused ti^et, § 614 
Reduced rate. 

Limitation of liability, § 95 
Baggage or effect^ § 874 
Nontransferability of tickets, § 607 
Passenger carriers, § 581, p. 1098 
Reduction of damages. 

Burden of proof as to, actions for loss or injury 
to property, § 254^ p. 558 

Ck)nversion of goods, duty in respect to, § 184, p. 
380 

Loss or injury to goods, duty owner, § 270 
Reduction of rates. 

Carrier's power in respect to, § 277, p. 629 
Limitation of liability, passenger carriers, § 629 
Passenger carriers, right in respect to, § 581, p- 
1096 

Proceeding to determine reasonableness of, inter¬ 
vention, § 308 

Bailioad commission, power in respect to, § 582, 

p. 1106 

State commission's power in respect to, § 278, p 
636 

Redwood co£Sn stock, rates, cla aerification for pur- 
poses of, § 314i p. 726, n, 11 
Re-entry, wrongfully ejected passenger, § 826 

Refusal as forfeitme of nght of action, § 831 
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Befreshments, pass03:ger and carrier relation^ip as 
terminated by alighting for, $ 566 
Rcfrigeratioii, 

Additional charges for, § 314, p. 736 
Admissibility of evidence as to, actions for loss 
or injury to goods, § 255, p. 563 
Charges for, filing of schedule, § 302, p. 699 
Connectmg carrieis, duty as to, § 421, n. 79 
Rspense of, consideration for rate making pur¬ 
poses, § 290, p. 668 

Iioss or injury as result of negligence in respect 
to. 

Instructions on, § 259, p. 596, n. 48 
Sufficiency of evidence, § 236, p 580, n. 47 
Perishable goods, duty of earner to famish when 
transporting, § 61 
Refngerator cars. 

Common carriers, owners of as, § 6, p. 38 
Perishable goods, dnty of furnishing for trans¬ 
portation of, § 49, p. 96 

Bentals for, fili^ and publication of schedule, § 
302, p. 699, n. 30 

Refund, 

Arrangement for, discriminatian as result of, § 
381, p. 854 

Extra charge, failnre to purchase tii^et, § 601, 
p. 1153 

Misdelivery of goods^ offer as condition precedent 
to earner’s action against receiver of goods, 
§ 173, p. 344 

Order of commission, action to set aside, § 308 
Overcharges, penalty for refusal, $ 509 
State coTnmi<ision’s imwer to order, § 278, p. 639 
Refusal to deliver, conversion as arising from, § 181, 
p. 363 

Refusal to reemve goods, liability of earner for lo^ 
or mjury as affected by right of, § 85 
Registered letter, notice of arrival of goods by, neces¬ 
sity of giving, § 153, p. 302, n. 19 
R^nlar station, ejection of passenger at, § 821 
R^ulations. Rules and r^nlations, post 
R^nlatory bodies, disobedience of orders of, penal¬ 
ties, §462 

Regulatory comTni*3sions, 

See, also. 

Public Service Commis«dons, ante 
Railroad Commlsqions^ post 
Fares, proceedings before m respect to, § 582, p. 
1108 

Franchise rates, interference with, § 583, p. 1130 
Order fixing rates, appeal from, § 307 
Rates, shipper’s application to for redaction, § 
309, p. 717 

Reparation order by, action to set aside, § 308 
Rriieanng, 

Order of regulatory commi<;«?ion fivmg rates, con¬ 
ditions precedent to jurisdiction to review or¬ 
der, § 306, p 710, n. 57 

Proceeding for determination of reasonableness 
of rates, § 283, p. 647 
Re-idhg cars. 

Duty as to in transporting perishable goods^ § 61 
ConnectuDg carriers, duty of, 5 421, n. 79 
Custom of carrier as to, admissibility of evidence 
in action for injury as result of failure, f 255, 
p. 563, n. 89 

Rejection of claims, waiver of notice by, § 241, ik 493 
Rejection of ticket, passenger and carrier relatiom^p 
as affected by, § 558, n. 97 


Relationship to passenger, § 535-666, p. 1041—1077 
Acceptance as essential, $ 561 
Acquiescence of carrier’s employees affecting, § 

Admissibility of evidence as to in action for in¬ 
juries, § 763, p. 1466 

Assault, liability for, as affected by, § 691, p. 1282 
Attendants, § 533 
Awaiting train or car, § 556 
Bailment, applicability of law of, $ 537 
Boardiug car, train or levator establisbinf^ § 
557, pp- 1063-1067 

Burden of proof, actions for injuries to passen¬ 
gers, § 764^ p. 1446 
Children riding gratuitously, § 549 
Commencement of, §§ 554r^562, pp. 1059-1071 
Continuance oj^ §§ 563-566, pp. 1071-1077 
Contract as essential, § 545 
Definition of passenger, § 544 
Drover’s pass, § 551 
Employees of carrier, § 546 

Employees of others carried under contract^ §§ 
547, 548 

Evasion of fare as affecting, § 560 
Express messengers, § 548 

Female pa^'senger’s right to protection from as¬ 
sault as depmident on, § 692 
Fraud in respect to fare as affecting, § 560 
Governing law, f 536 
Gratuitous transportation, § 549 
Instructions as to in action for personal injiiries, 
§ 769, p 1520, IL 71 

Invitation of earner’s employees as affecting; § 
562 

Jury question as to in action for. 

Injuries, § 768, p-1495 
Wrongful ejection, § 842 
Deaving v^de as termluating, § 564 
At destinatimi, § 565 
At point other than destination, § 566 
Diahilily for injuries as dependent on, $ 698 
Nature of, § 535 

Passes, persons riding on, §§ ^0, 551 
Payment of fare establialnng, § 559 
Persons riding on vehicles or in places not prop¬ 
er, § 552, pp. 1056-1059 
Pleading m action for, 

iDjuries to passengers, § 761, pp. 1426, 1427 
Wrongful Section, § 837, p. 1651 
Postal clerks, § 548 
Presumptions as to, § 764, p. 1446 
Signalling car, train or devator establishing, § 
557, pp. 1063-1067 

Sufficiency of eyidence in action for injuries, { 
766, p. 1478 

Termination of, §| 563-566, pp. 1071-1077 
Ticket purchase establishing, § 558 
Relationship to shipper, contractual nature, § 119 
Rdative^ baggage or effects, property of as indad- 
iuff, § 857 
Release, 

^Passenger riding on free pass, defense in action 
to recover for injuries, § 712 
Special pleading of, actions for loss or injury to 
goods, § 252, p. 527 
Relief goods. 

Expediting diipment of as discrimination, § 370 
Precedence to resulting in delay to other ship¬ 
ments, liability in case of, { 200 
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Reloading in transit, duty of carrier in respect to, § 
67, p. 124 

Remand, proceedings for reyiew of order fixing right, 
§ 2S4, p 651 
Remedies, 

Breach of contract or dnty to transport, passen¬ 
ger carriers, § 663 

C. O, D. shipments, delivery without coUectmg 
for, § 186, p. 3S6 
Connecting carriers, 

Liability over of earner causing loss or in¬ 
jury, § 446 

Loss or injuries to goods, ^ 435-445, pp. 937- 
066 

Discrimmation, §§ 386-391, pp. 857-869 
Failure or refusal to furnish cars, § 38, p. 76 
Injuries to passengers, nature and form, § 757 
Loss or injuries to baggage, § 893 
Overcharge, 

Recovery back, § 323, p 773 
Recovery for period pending proceeding to 
set aside order reduemg rates, § 278, p. 
640 

Refusal to transport passengers, passenger car¬ 
riers, § 530 

Shippers, § 309, p. 719 

Remission, collecting on c. o. d. shipments, actions for 
failure of, § 186, p. 386 

Remonstrance to driver, admissibility of evid^ce as 
to on issue of contributory negligence, § 801, n. 
29 

Remote cause. 

Injuries to passengers, jury question as to, § 768, 
p. 1517 

Loss or injury to goods, liability as affected by, § 

80, p. 161 

Remote damages. 

Breach of contract or duty to transport, passen¬ 
ger carriers, § 670 

Conversion of goods, recovery of, § 184, p. 379 
Dday in transportation, recovery of, § 221 
Disci immation, recovery of, § 388, p. 866 
Injuries to passengers, § 771 
Loss of or injury to goods, recovery of, § 263, n. 
13 

Loss or injury to goods, recovery of, § 268 
Wrongful ejection of passengers, f 851 
Removal of baggage, duty of passenger m respect to, 
§ 884 

Removal of goods. 

Duty of ^ipi)er in respect to, % 67, p. 126 
Facilities, duty to provide, § 19, p 51 
Jury question as to reasonable time for, actions 
for loss or injury to goods, § 258, p. 587 
Law question as to reasonable time for, actions 
for loss or injury to goods, § 258, p. 593 
Reasonable lime for, necessity of giving, § 153, 
pp. 300-395 

Removal of passengers, illness or incapacitation dur¬ 
ing transit, § 694^ p 1294 

Rental of special cars, extra charges for, § 314, p. 735 
Rental value. 

Household goods and wearing appar^ recovery 
of as damages for delay in transportation, § 
225 

Loss or injury to property, damages as including, 
§ 264, p. 614^ n. 62 

Recovery of as damages for delay m traniq)orta- 
Uon, S 223, p. 4^ 


Repairs, 

Damages recoverable for mjnries to property as 
affected by making of, § 264, p. 613 
Defective cars, sbipiier's right to make, § 49, p. 
97 

Delay in transportation for purpose of maldug 
liability as affected by, § 206 
Expense of in respect to goods injured in tiausit, 
admissibility of evidence on issue of damage 
S 255. p. 571 

Rate making, consideration for purposes of, § 
288 

Stations and platform, passenger carrier’s duty 
as to, § 717, p. 1338 
Reparation, 

Jomt rates, 

Proceeding for, § 300, p. 694 
Unjust division, § 300, p. 694 
Jurisdiction to award, § 388, p. 860, n. 88, 91 
Order of by regulatory commission, action to set 
aside, § 308 

Overcharges, state commission’s order for, power 
to make. | 278, p 637 
Shipper’s light to apiily for, § 309, p. 718 
Tiial of action to enforce order of, § 323, p. 783 
Repetition, notice of special damages for delay in 
transportation, § 229, p 454 
Replacement cost, fares, consideration in determin¬ 
ing reasonableness, § 580, p. 1092 
Replacement value, loss or injury to goods, damages 
as determinable by, § 264, p. 610, n. 24 
Replevin of goods. 

Lien for charges as affected by, § 330 
Seizure as excuse for nondelivery, § 187 
R^lication, 

Breach of contract or duty to transport, actions 
against passenger carriers, § 665 
Contributory negligence, § 799 
Delay in tran^ortation, actions for, § 215, p. 419 
Loss or injuries to baggage, action for, § 896 
Loss or injury to goods, actions for, § 253 
Wrongful ejection of passengers, action for, | 
837, p. 1654 

Reply, 

Loss or injuries to baggage, action for, § 896 
Loss or injury to goods, actions for, § 253 
Wrongful ejection of passengers, action for, § 
837, p. 1654 

Report, 

Acadent, 

Injuries to passengers, admissibility of evf* 
deuce as to, § 765, p 1466 
Requirements as to, § 18 
Penalties for failure to file, § 465 
Reasonableness of rates, effect of, § 283, p. 649 
Representation of agent, ejection of passenger relying 
on, § 816 

Reproduction cost; 

Fares deteimined accordmg to, passenger car- 
rieis, § 580, p. 1095 

Rate making, consideration for pnrpose of, § 286, 
p. 657 

Repudiation of ccmtract, waiver of limitation of lia¬ 
bility by, $ 115 

Reputation, wrongful ejection of passenger injuring, 
dsmaores as recoverable for, § 851 
Requests for instructions. 

Injuries to passengers, actions for, § 769, p. 1525 
Wrongfol ejection of passenger]^ § 843 
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Beqtiisites, 

Notice of special damages for dday m tran^or- 
tation, § 229, p. 453 

Schedules of interstate rates or charges, § 302, p. 
G9S 

Res gestae, admissions in respect to loss of baggage, 
§ 897, p. 1730 
Res ipsa loauitur. 

Injuries to passengers, application of doctrme, § 
764, p 1448 

Elevators, § 764, p 1465 
Instructions as to, § 769, p. 1533 
Pleading raising issue actions for injuries to pas¬ 
sengers, 5 763, p 1438, n. 92 
Presumption of negligence under doctrme of, § 
254, p. 549 

Res judicata, Intel state Commerce Comimasion, de¬ 
termination as to reasonableness of rates, § 299, 
p. 687 

Rescission, contract of shipment, § 131 
Jury question as to, § 258, p. 586 
Reservation of title, prc^erfy shipiied under order 
notify bill of lading, effect of, § 128, p 247, n. 66 
Reservation space, passenger and carrier r^ationship 
while waiting in, § 555 
Reshipmeut, 

sSee, also. Reconsignment, ante 
Charges, § 314 p. 737 

Direction for creating obligation to pay, § 
316, p 746 

Delay in transportation caused by, liability in 
case of, § 198 
Expense of. 

Cattle injured in transit, admissibility of evi¬ 
dence on issue of damage, $ 255, p. 571 
Damages for loss or injuries to goods as m- 
cludmg, § 266, n. 93 

Diability for unauthorized reshipment after 
expiration of reasonable time for removal, 
§ 157, n 95 

Rebate as result of, prosecution for, § 524, p. 1027, 
n. 64 

Through late applicable to, § 314, p. 733, n. 40 
Residence, personal delivery to consignee at, neces¬ 
sity, § 171 

Resistance, ejection of passengers, § 824, p. 1637 
Contributory negligence, § 832 
Mitigation of damages, | 852 
Re^ndeat sujierior. 

Fellow passengers, liability for assanlt under 
doctrine of, § 695, p. 1298 
Injuries to passengers as governed by doctrine 
of, § 680, n. IS 

Passenger carrier’s liability under doctrme of, 
§ 689, p. 1275 

Third persons, carrier’s liability for torts under 
doctrme of, § 696 

Responsibility, rates fixed with reference to, § 285 
Re^nsiveness, findings, actions for injuries to pas¬ 
sengers, § 770, n. 42 

Rest room, passenger and earner lelationsiiip of per¬ 
sons leaving vehicle to use, § 566, n. 81 
Restmg livestock. 

Delay in tran^oitatlcm because of compliance 
with law relating to, liabihty, § 204 
Duty to provide facilities for, § 43; | 64^ pp. 
112-122 

13CJ.S.—118 


Restmg livestock—Contmued, 

Instructions as to, actions for delay in transpor¬ 
tation, § 219, p 438, n. 41 
Negligence in respect to. 

Admissibility of evidence, | 255, p. 565 
Jury questions, § 258, p. 588, n. 88 
Snfficieney of evidence, § 256, p. 580, n. 46 
Penalty for noncompliance with statute relating 
to, § 484, p 989 

Restitutum, defense to action against carrier for 
conversion, § 183, p 368 
Restrictions, 

Mileage tickets, § 615 

Negotiability of hill of lading, { 128, p. 254 
Retail market value, loss or injury to goods, damages 
as determinable by, § 264, p. 609, n. 21 
Retail store, levators, passenger earners § 533, n. 
87 

Retaliation, assault on passenger by employee, liabil¬ 
ity for, § 691, p 1284 
Retention of goods, 

laen for charges, § 331 

Liability of carrier, § 333 
Payment of charges, § 325 
Retroactive effect. Interstate Commerce Act, § 392, 
p. 873 

Retroactive rates, power of state regulatory commis¬ 
sion to establish, § *278, p. 639 
Return of goods, 

Ghaiges for § 314, p. 737 

Consignee’s liability, § 316, p. 753, n. 21 
Initial carrier. 

Duty in respect to, § 401 
Liability on receipt for, § 417 
Lien for charges, § 326 

Offer of as excuse for misd^very, § 174, p. 350 
Refusal for failure of consignee to accept, duty in 
respect to, § 178, p. 360 
Return trip ticket 

Ravage or effects, liability for loss or injury to, 
§ 888, n. 28 

Discrimination as result of sale of, § 581, p. 1CD8 
Mistake of conductor iu tearing off part of, ejec¬ 
tion of passenger, § 818, n. 60 
Transferability, § 607, n 92 
Re-valnation of property, rate-making purposes, § 
286, p 657 

Reverse trip, ticket holder’s ri^t of making, § 646 
Review, 

Orders of co-ordinator, Federal Emergency Rail¬ 
road Act, § 923 
Rates, 

Order of commission regulating and fiT^ing, § 
584, p 1140 

Reasonableness of, § 284, pp. 649-654 
Refund of excessive charges, order requiring, § 
308 

Reparation proceeding, § 309, p. 721 
Wrongful ejection of passengers, action for, § 844 
Revision, rates established by commission, $ 283, p. 
645 

Revocability, passes, § 624 
Revolvers, baggage as mdudmg, § 860, n. 31 
Reward, transportation for, § 3, p 30 
Reworking, stopps^ in transitu for purpose of, 
through rate as applicable, § 314, p. 732, n 36 
Right of way, custom as to, admissibility of evidence 
in actions for injuries to passengers, { 765, p. 
1476 
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Bights, notice of, shipper’s duty to take, § 90 
Biot, 

Delay in transportation as resnlt of, liability, § 
202 

Diniitati<m of liability for loss as result of, § 98 
Loss or injury of goods in consequence of, lia¬ 
bility as within exemption as act of God, § 
76, p. 142 

Bising flood, avoidance of loss or injury because of, 
negligence as affecting liability, § S3 
T^isk involved, consideration in determining reason¬ 
ableness of rate, § 282 

Biver mats, delay in transportation of stone for sink¬ 
ing, special damages as recoverable, § 229, p. 457 
Boadbed, 

Improvement of, consideration for rate making 
purposes, § 290, p. 667 
Injuries to passenger because of defects. 

Admissibility of evidence as to condition, § 

765, p. 1470 

Jury question as to negligence in main¬ 
tenance, § 768, p. 1501 
Presumption as to negligence, § 764, p. 1450 
Sufficiency of evidence as to negiigenc'e, § 

766, p. 1484 

Inspection of, passenger carriers, § 736 
Passenger carriers, care required and liability as 
to, § 735 

Highest degree of care, § 739 

Bobbery, 

Limitation of liability for loss or injury due to, 
GODStniction of contract, § 112, p 212 
Loss of goods by, liability, § 71, p. 134 
Negligence of carrier resulting in loss by, limita¬ 
tion of liability, § 112, p. 215 
Passengers, 

Liability of carrier for, § 696 
Pleading facts as to, § 761, p. 1432, n. 24 
Protection from, sufficiency of evidmice as to 
negligence in, § 766, p. 1480, n. 1 
Sleeping car passenger, liability for, § 912, n. 87 
Bock ballast, alighting from v^icle stopped over, lia- 
biUty for injuries, § 731, p. 1369, n. 26 
Bolling stock, passenger carriers, care required and 
liability as to, § 735 

Boom rent, delay in transportation resulting in ex¬ 
pense for, recovery as damages, § 229, p. 455 
Bough handling, live stock injured by during trans< 
portation. 

Admissibility of evidence as to, § 255, p. 564, n. 5 
Law question as to, § 258, p. 5^, n. 20 
Boundabout way, rates applicable in case of trans¬ 
portation by, § 314, p- 730 
Bound trip ticket. Betum trip ticket, ante 
Boute, 

Bill of lading silent as to, construction of, § 126 
Charges as affected by shipment over particular 
ronte^ § 314, p. 728 

Customs as to, presumption in actions to recover 
overcharge, § 323, p. 780 

Deviation from resulting in loss or injury to 
goods. 

Inability, § 82 

Sufficiency of evidence, § 256, p. 581 
Instractions as to, actions for delay in trani^r- 
tatlon, § 219, p. 437, n. 37 
Passenger carriers, requirements as to, § 643 
Pooling as result of r^erved right of, § 301 


Boute—Continued, 

Selection of as rendering carrier liable for driay 
in transportation, § 195 

Shipper’s selection of, rates applicable in case of 
§ 314, p. 730 

Bonting. Misrouting, ante 
Routing directions, duty of following, § 45 
Connecting carriers, § 422 

Bnde conduct, employees or agents, protection of pas¬ 
sengers from, § 692 
Rudeness, 

Frilow passengers, liability of carrier for, § 695 
p. 1300 

Female passengers, protection from, § 692 
Sleeping car employees, liability of, § 911 
Wrongful ejection of passengers. 

Admissibility of evidence as to, § 839, p 1658 
Sufficiency of evidence as to, § 840, n. 78 
Rules and regulations, 

See, also. Statutory regulations, post 
Admissibility in evidence. 

Actions for damages for failure to famish 
cars, § 38, p. 80 

Actions for delay in transportation, § 217, p, 
427 

Actions for injuries tb passengers, § 765, p 
1477 

Actions for loss or injury to goods, § 255, p. 
560 

Assistance of passengers^ boarding or ali ghting 
from vehicles, § 727 
Baggage, § 855 

Jury question in respect to reasonableness, 
§ 899, p. 1735 
Transportaticm o^ § 862 

Business as subject to govemmmital regulation, 
§ 15 

Carrier’s right to make, §§ 25, 26 
Carriers subject to, § 19, pp. 48-56 
Ga^ fare on frm^t tram, ejectment of passen¬ 
ger failing to observe f 810, p. 1617 
Checking ba^age, § 863 

Compulsion to secure compliance vrith, liability 
for acts of employees^ § 691, p. 1284 
Contributory negligence in respect to violation 
of, § 779 

Jury question, § 803, p. 1592 
Demurrage, § 335, p. 795 
Construction of, § 343 
Notice of, § 338 
Posting of, § 339 

Reasonableness of rules as condition pre¬ 
cedent to right, § 337 
Depositing fare, § 591 
Discrimination, 

Admissibility in action to recover damages, 
§ 388, p. 863 

Checking baggage, § 863 
Dogs, transportation of, § 874 
Bjection of passenger for faUnre or refnsal to com- 
ply with, § 819 

Bxcessive ba^age, rates or charges for, S 965 
Facilities subject to, § 19, pp. 48-56 
Fares, payment of, $ 590 
Federal government, § 17 
Injuries to passengers. 

Law question in respect to reasimableness, § 
768, pp. 149^ D. 37 
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Buies and isolations—Oontmued, 

Injunes to passengers—Continued, 

Pleading m action for, § 762 
Xnstnimentalities subject to, § 19, pp. 48-56 
Judicial proceedings to enforce or restrain en¬ 
forcement § 24, pp 57-450 
Limitation of liability, baggage or effects, §§ 874, 
877 

Construction of, § 878 

Loading and unloading, live stock, { TO, p. 129 
Loadmg of goods in compliance with, failure as 
affecting liability for injuries, § p 127 
Loss or injuries to baggage, admissibility m evi¬ 
dence, § 897, p. 1731 

Ma^mum amount of change in paying fare, § 
593 

Palace car companies, S 904 
Particular matters subject to, § 19, p. 50 
Passenger carriers, §§ 570^77, pp. 1081-1090 
Enforcement of, § 573 
Exclusive pnvil^i^ § 576, pp. 1087-1090 
Hack stands, § 577 
Notice of, § 572 
Obedience to, § 573 
Power to make, § 970 
Beasonableness, § 571 
Use of premiver, § 575 
Waiver or abrogation of, § 574 
Passenger entering vehicle in violation of, care 
required as to, § 700 
Pomt of transfer, § 648, p. 1218 
Presumptions as to knowledge of, § 800 
Proxier train or conveyance, § 641 
Bailway commission’s power in respect to, § 18 
Beceiving or takinf^ up passengers, § 644 
Sleeping car companies, S 904 

Jury question as to reascmableuess, § 919, p. 
1757 

State’s power in respect to, ] 16 
Stopping of trains, § 640 

Street railroads, e^orcement of isolations as to 
far^ I 583, p 1118 

Tariffs constmed in connection with, § 303, p. 
706 

Tickets, exhibition and surrender of, §- 609 
Transfers, passenger carriers, § 648, p. 1214 
Violation of, burden of proof as to, § 254, p. 559 
Bonning board. 

Baggage carried in radb atta<died to, liability In 
respect to, § 869, p 1694 

Injuries to passenger ndmg on, d^ree of care 
required, § 681, n. 26 

Bidmg on as contributory n^^T^ce, { 798, p 
1581 

Jury question, § 803, p. 1596 
Sufficiency of evidence, § 802, p. 1590 
Running time, admissibility of evidence as to, actions 
for injury to perishable goods by reascm of delay, 
S 255, p. 567 

Busting, loss or injury due to, liability, $ 79, p. 155 
Busty nails on platform, liability for injuries to pas¬ 
sengers as result of, § 717, p 1339, n. 57 
But, contributory negligence of passenger steppmg 
into when alighting jury question as to, S 803, 

p. 1600 

Safe place. 

Boarding and alighting from Yehide, duty to 
select, § 723, p 1354 
Delivery at, duty in respect to^ S 188 


Safest route, duty of sdecting, $ 45 
Safety regulatioiis. 

Carrier’s right to make, § 25 
Passenger carriers. 

Duty of providing for, § 744, pp. 1398-1402 
Power to adopt, § 570 
Sleeping cars, § 909 
.Safety zones. 

Contributory negligence of person injured in, jury 
question,'! 803, p. 1593 

Injuries to passenger m, presumptions in respect 
to, § 764, p. 1445 

Street railroad^ duty of marking out, ! 733, p. 
1380 

Sale, 

Dday in transporting goods sold under ocmtract 
o^ special damages, § 229, p. 458 
IiOss or injury to property shipped for, damages 
recoverable, § 264, p. 615 
Sale of goods, 

Carrier’s rights in respect to, § 48 
Conversion as result of unauthorized sale by ear¬ 
ner, S 181, p. 366 

Iden for chaises satisfied by, § 331 
Sale^an’s samples. Samples, post 
Saloon, rental value o]^ consideration for rate mak¬ 
ing purposes, § 288 

Salvage, liability for loss or injury to goods as af¬ 
fected by, § 86 
Samples, 

Baggage as including, § 858, n. 7; § 861, p. 1680 
Delay in transporting and ddivering, damages 
recoverable, § 902 

Sanding floors, live stock injured as result of failure 
in respect to, burden of proof as to, § 254, p. 554, 
n. 93 

Satdbels, baggi^e as indlndmg, f 855, n. 76 
Scalper, tickets purchased from, validity of, § 607 
Scenic railways. 

Degree of care as to passengers, § 683, n. 35 
Passengers on, liability of carrier, § 532 
Scheduled time, trani^rtation within as reasonable, 
! 194, p. 398 
Siffiedules, 

Admissibility of evidence as to. 

Actions for delay in traiusportation, § 217, 
p. 426 

Action for loss or injuries to baggage, § 897, 
p. 1731 

Burden of proof as to j^ulure to maintain, actums 
for dday in transportation, § 216, p. 422 
Force and effect of after filing, § 302, p. 700 
Interstate shipments, 

Contract made up of, ! 119 
Form of, ! 275, p. 625 

T.lmitation of liability, baggage or effects, § 877 
IjOSS or injury to proiierty, admissibility in evi¬ 
dence on question of damage, ! 255, p. 574 
School idiild, degree of care required in transporta¬ 
tion by private carriers, § 678, p. 1262, n. 4 
Scope of aathority, wrongful ejection of passengers, 
employee acting in, sufficiency of evidence, § 840 
Scope of duty. 

Carriage of goods not within, limitation of liabil¬ 
ity as to, § 117 

Discrimmatiaa in respect to services outside, S 
362 
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Sc(^e of employment, ejection of passengers or in¬ 
truders, employees acting in, § ^S, p. 16^ 
Sufficiency of evidence on question of, § 766, p. 
1479, n. 98 

Scrap iron, rates, dlassification for purposes of, § 314, 
p, 727, n. 11 
Sealing of cars. 

Admissibility of evidence as to, actions for lots 
or mjury to goods, § 2">a, p. 568 
BreaJkmg of seals as relieving carrier from care 
to prevent theft. § 71, p. 134, n. 40 
Condition of goods, burden of proving in action 
against connecting carrier, § 410, p. 933 
Connecting carriers, duty of breaking seal and 
examining sliipment as respects liability for 
injury, § 420 

Limitation of liability qs afCected by sealing, § 
108 

Search, delivery of goods as excused on failure to 
find authorized xierson to receive after, § 160, p. 
314 

Search and seizure, employees assisting in illegal 
search of passengers, liability for acts of, § C93 
Search warrant, seizure of goods under as excuse for 
nondelivery, § 1S7 
Season of year. 

Rate making, consideration for purposes of, § 
297, p. 678 

Time for transportation as affected by, § 194, p. 
395 

Seasonable goods, delay in transportation, damages 
recoverable, § 223 p. 415 

Seasonal tariff, demurrage rules as constiued in ac¬ 
cordance with, I 343, IL 93 
Seating passengers. 

Duty of before starting vehicle^ $ 

Street railroads, § 733, p. 1382 
Seats, 

Passenger carriers, duty of furnishing, § 643, p. 
1200 

Refusal to pay fare because of lac^ of, ejection 
of passenger, § 810, p, 1616 
Safety reciuirements, passenger carriers, § 741 
Second class tid^ets. 

Accommodations to which holder is entifled, § 
615, p. 1209 

T.ixnitations as to trains, § 619 
Second fare, ejeclion of passenger on refusal to pay, 
change of cars, | 810, p. 1611 
Secondary liability, initial carrier acting as for¬ 
warder, § 414 

Secondhand goods, conversion of, damages recover¬ 
able, § 184, p. 378 

Secondhand wearmg apparel, loss or injury to, dam¬ 
ages recoverable, § 264 P- 614 
Secret inspection, earner’s liability for, § 170 
Secret mtention, status as affected by, | 3, p. 29 
Secret limitations, authority of general agent, liabil¬ 
ity on transportation contract as affected by, § 
617 

Secret rebates, statutory provision for protection 
against, § 393, p. 874 

Secret regulation, tickets, transferability as affected 
by, § 607, n- 90 
Security, 

Assignment of bill of lading as, § 128, p. 248 
liability for frei^t charges, § 316, p. 747 
Warranty by holder, % 128, p. 259 


D^ivery of goods without production of bill on 
receiving, § 372, p. 341 

Segregation of commodities, rate making purposes, 
reasonableness of rates as affected by, § 297, p. 
676 

Seizure of goods, connecting carrier as excused for 
failure to delivery, § 424, p. 922, n. 6 
Self-contradictory veidict, injuries to passengers, ac¬ 
tions for, § 770 

Self-defense, injuries to passenger by employee in, 
liability for, § 691, p. 1284 

Semaphore stop, alighting from vehirie at, contribu¬ 
tory negligence, § 792, n. 15 
Sentimental value, loss or injury to goods having, 
daiu^iges recoverable, § 264, p 614 
Sparable provisions, contracts in violation of stat¬ 
ute against discrimmaiaon, validity, § 392, p. 869, 
n. 83 

Separate bills of lading, necessity of, § 123, p. 238 
Separation of races, ejection of passenger violating 
regulation as to, § 819 

Sequestration, lien for charges, enforcement by writ 
of, § 331 
Servants, 

Tamitation of liability for loss as result of negli¬ 
gence of, § 99, p. 191 
Construction of contract, § 112, p. 214 
Operation and effect of contract, § 113, p 218 
Notice of arrival of goods given to, sufficiency, § 
153, p. 302, n. 26 

Service, 

Notice of daim for damages, § 239, p. 483 
Passenger rendering, status as affected by, § 546 
Transportation in exchange for, S 592 
Set-off. 

Charges, actions for recovery of, § 318, p. 759 
Demurrage charges, actions to recover, § 347, p. 
815 

Setting down passengers. Alighting from Vdiides, 
ante 

Settlement. Compromise and Settlement, ante 
Several lines, charges as affected by transportation 
over, § 315, pp. 741-744 

Sex, 

Injured passenger, admis'sibility of evidence on 
issue of contributory n^ligence, § 801 
pnssnjiger earner’s duty as to care varying with, 
§ 604,p. 1289 

Shame, wrongful ejection of passengers, damages for, 
§ 850 

Shelling com in transit, liability of carrier under con¬ 
tract for, I 71, p- 137 
Shelters, 

Injuries to passengers in, contributory negligence, 
§ 784 P. 1555 

Live stock, duty to provide for, § 63, p. 110 
Facilities, § 43 

Sickness of passenger resulting frenn exclusion 
from waiting room, liahility for, § 721, p. 
1348, n. 13 

Shelterhouse, interarban road, duty of providing, f 
717, p. 1340, n. 59 

Shelves, baggage left on, liability of carrier in respect 
to, § 869, p. 1694 

Shifting of burden of proof, injuries to passengers, 
actions for, | 764, p. 1445 

Shifting of goods loaded in bulk, liability for loss 
caused by bmlsing, { 67, p. 125, n. 71 
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Ship plates, rates, classification for purposes of es¬ 
tablishing, § 314, p. 727, n. 11 
Shippers, 

See, also. Consignor, ante 

Accompanying stodk, effect of as respects duty 
to feed, water and rest, § 64. p 119 
Assump tion of risk. 

Defective cars, injury from, § 53 
Unsuitable cars, injury to live stock, § 58 
Bill of lading, signing of, § 125 
Breach of contract of i^ipmcnt, riglit of action 
for, § 134, p. 269 

Competition between, rates for puipose of meet¬ 
ing, § 292 

Gonnectmg earners, party to action agamst, § 
438, n 31 

Gonveision of goods, party to action for, § 183, 
p 369 

Dangerous articles, liability for damage resulting 
from shipment of, § 528 

Delay in transportation as result of acts oJ^ Ha- 
bilify as affected by, § 198 
Demurrage, liability for, § 344, p 809 
Discrimination against, § 356 

Penalties, § 511, pp. 1008-1012 
Dstoppel, bill of lading as effecting, § 127, p. 243 
Extension of time, request for as affecting liabil¬ 
ity under twenty-eight hour law, § 487 
Feeding, watermg and resting live stock. 
Contracts imposing duty on, § 64, p. 113 
Duty of when accompanying stock, § 64, p. 
113 

Fraud of, connecting carrier’s liability for loss 
or injury as result, § 424, p. 922, n 6 
lang diiections by, duty to follow, S 01 
Identity of, presdmption as to m actum to recover 
charges, § 318, p 763, n. 15 
Improper packing of goods by, liability for loss 
or injury as affected by, § 78, p. 150 
Injunction to restrain discrimination, § 390 
Insurance effected by, carrier’s right to benefit 
of, § 398 

Elnowledge of and assent to limitation of liabQ- 
ity, burden of proving, § 254^ p. 544 
liOadmg and unloading. 

Assumption of duly, § 67, p. 124 
Negligence in, liabibty as affected by, § 70, 
p. 129 

Loss or injury to goods. 

Negligence of, liability, § 78, pp. 144-151 
Party to action for, § 249, p 514 
Negligence of causing loss or mjury. 

Admissibility of evidence as to, § 255, p. 568 
Instructions on liabibty, § 259, p 599 
Jury question as to, § ^8, p. 590 
Sufficiency of evidmice, § 256, p. 581 
Terminal cariier’s liabiUly in case of, | 424, 
p 922, n. 8 

Overcharges, party to action to recovei, § 323, p. 
777 

Ownership of defective cars by, liability for loss 
resulting, § 50 

Paity to injunction proceedmg by carrier for re¬ 
lief against rate, § 306, p. 713 
Penalties imposed on, § 513 
Quaranrine r^ulations respecting bve stoi^ duty 
of complying with, f 65 
Reimbarsemeit for providmg equipment, § 40 


Shippers—Contmned, 

B^ef against unreasonable rates, proceedings 
for, § 309, pp 716-721 

Reparation, right to apply for, § 309, p- 718 
Tariffs, ambiguities resolved in favor of, § 3t^f 
p. 706 

Tortious acts, liabibty to carrier for, §| 527, 528 
Unreasonable rates, remedy in respect to intra¬ 
state shipment^ § 309, p. 717 
Ventilation of perishable goods undertaken by, 
liability of carrier, § 62 
Shipper's load and count, 

Bib of ladmg marked with, liabflify for goods 
actuaby received, § 127, p. 242 
T/imitation of liahibty, construction of contract 
contfliTiing phrase, § 112, p. 213, n. 34 
Shipper’s order, d^very on, justification for refusal 
until presentation of order, § 155 
Shippmg directions. 

Connecting carriers. 

Burden of proof as to, § 440, p. 956 
Initial carrier’s duty to give, § 413 
Duly of foUowing, § 44 

Liabriity in lespect to goods debvered without, 
§ 150 

Liability not attaching until giving of, § 145, p- 
287 

Shippmg exihange, demurrage, babbily for, | 344, 

p. 808 

Shipping receipts, 

AdmissibiUty in evidence. 

Actions against connecting carriers for loss 
or injuries to goods, § 441 
Actions for loss or injury to goods, § 255, p. 
560 

Binding effect of, § 121 

GOJ>. provision as required to be incoiporated 
in, S 186, p. 382 

Condition of delivery, right of carrier to demand, 
§ 181, p. 364 
Debvery to earner. 

Admissibility to show m actions for loss or 
injury, § 255, p. 561 

Issuance of as dejiendent on, § 145, p. 288 
Limitation of babbily in, 

Admissibbity of evidence as to shipper’s read¬ 
ing of, § 255, p 570 
Initial cairiers, § 407, p. 907 
Stipulation in receipts, effect of, § 91, p. 173 
Limitations marked or indoised on back of, ef¬ 
fect of, § 90 

Shortage, notation in respect to as sufficient claim 
for damflges, § 239, p. 483 
Waiver of claim for damages by giving, § 232 
Shooting, 

Employee shooting passenger, babbity for, § 691, 
p. 1280. n. 69, 70 

Trespasser, babbily for act of conductor, | 828, p. 
1645, n. 71 

Short haul, rates, reascmableness of, § 295 
Short logs, rates, da salification for purpose of, § 314, 
p 729, n. 18 
Shortage, 

Burden of proof as to, actions for loss or injury 
to goods, § 254^ p. 541, n. 94 
Cars, 

Dday in transportation as excused by, § 200 
Excuse for failure to furnish, § 36 
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Sbartage—Continued, 

Cars—Continued, 

Jury question as to, action for damages for 
failure to fumisb, § 38, p. SO 
Damages recoverable, bulk price as determijiing; 
§2S4,p 610, n. 24 

Packaged goods, bill of lading acknowledging re¬ 
ceipt of as affecting liability, § 127, p. 241 
Shortest line distance, rates based on, § 291, n. 3 
Shortest route, duty of selecting, § 4o 
Show animals, lunitatiou of liability for loss o^ 
agreed valuation, § 102, p. 202 
Show companies, 

Passengeis on train hauling, r^ationi^ip as to, 
§ 532 

■Railroad transporting as commem carrier, § 6, p 
38 

Special rates for tran^ortation of, § 277, p. 630 
Showering overheated ammals, duty of carrier, 5 63, 

p. no 

Shrinkage, 

Admissibility of evidence as to, $ 255, p. 563 
Delay in transportation cau^g, 

Admicssibility of evidence as to, § 217, p. 429 
Damages recoverable for, § 223, p. 444 
liability for, $ 198, n. 94 
Grain, liability for, | 79, p. 155 
lave sto<i:, damages recoverable for, § 264, p. 6U, 
m 25 

Notice of claim for damage by reason of, % 238, 
p. 475 

Sick animals, live stock carriers, care reqnired in 
respect f 66 
Sick passengers. 

Attendants, passenger and carrier relationship 
as to, § 553 

Baggage car, riding in as oontiihutoiy n^ligeuce, 
S 798, p. 1580, n. 41 
Ejection of, § 808 

Return of fare, § 825 
Sleeping cars, care in respect to, § 909 
Transportation of, § 538 
Sickness, 

lave stock. 

Burden of proving loss was result o^ § 254, 
p. 554 

Idabmty, § p. 158 

Money to provide for, as induded in baggage, § 
859 

Side door inspection, bill of lading providing for be¬ 
fore acceptance, § 170 

Side track, dehvery of goods on, effect, § 165 
Liability as released by, § 167 
Inspedion of goods at by holder of bill of lad¬ 
ing, § 170 

Sidetracking, charges for, § 314^ p. 739 
Sidings, 

D^ivery of goods to carriers near, liability for 
loss or injury in case of, § 143- 
PladLng cars on as d^very of goods, S l-^> P- 
314 

Placing on of goods shipped under order notify 
bUl of lading, delivery as affected by, § 152 
Sightseeing automobile^ d^ree of care required as 
to passengers in, § 678, p. 12^, n. 8; § 6S3, n. 
35 

Si^tseer, passenger and carrier relationship of one 
at station as, { 556 


Signals, 

Admissibility of evidence as to ^ving, actions for 
injuries to passengers, § 765, p. 1472, n. 29 
Flag stations, § 557, p. 1065 

Improper stopping place, effect of giving; § 557 , 
p. 1064 

Passenger and carrier relationship establisJied by 
signalling car, § 557, pp. 1063-1067 
Proximate cause of injury to passenger by failure 
to give, liabihty, § 756, p. 1418 
Slowing down in response to, § 557, p. 1065 
Starting ear without, street cars, | 733, p. 1382, 
IL 59 

Starting signal, jjost 

Stopping of car by giving of, § 654^ p. 1226 
Street cars, passenger relationship as result ol^ § 
557, p. 1066 
Signature, 

BiU of lading, § 124 
Necessity of, § 125 
Nontransferahle ticket, § 607 
Ticket, 

Conditimis as assented to by, § 617 
Ejection of passenger for failure to comply 
with conditions as to, S S14 
Similar accidents, injuries to iiassengers, admissibil¬ 
ity of evidence as to, § 765, pw 1474 
Similar shipments, time of delivery, admissibility of 
evidence as to on issue of delay, § 255, p. 567 
Similarity of conditions^ comparison for rate making^ 
pnrx)oses as dependent on, § 297, pw 679 
Single fare for continuous trip, statutory r^ulation 
as to, S 582, p. 1111 

Sinking fund, depreciation, effect of as respects con¬ 
sideration for rate makingr purposes, § 286, p. 
653 

Skidding, injuries to passengers, presumi>tion as to 
negligence, $ 764, p. 145Q, n. 85 
Slackening speed, street cars, invitation to board as 
result ojE; § 733, p. 1384 

Slag, free transportation of, § 297, p. 676, n. 89 
Slamming of door, passenger leaving train injured 
by, liability for, § 723, p. 1356 
Sleep-dazed passenger, injuries to, contributory n^- 
ligence, § 784, p. 1557, n. 30 
Sleeping cars. 

Actions against company, § 919, pp. 1754^-1759 
Assault on passengers. 

Employees, liability, § 911 
Third persons, § 912 
Awakening passengers, §§ 659, 909 
Baggage and effects, duties and liabilities as to, 
§§ 914-916, pp 1748-1751 
Berths, ante 

Contract duty of company operating, § 905 
Disciimmstion, § 907 

Duty of company as to transportation, § 906 
Ejection of passengers, § 913 
Employees of owner, liability for acts resulting 
in injury to passenger, § 690, pi 1279 
First class passenger, additional compensation, § 
90S 

Injuries to passengers, liability, §§ 909-911, pp. 
1743-1746 

Insults to passengers by employees, liability, $ 
911 

Limitation of liability. 

Baggage or effect^ S 916 

Respect to employees of^ { 633, p. 1189 
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Bleeping cars—Continued, 

Loss or injuries to baggage, contributory negli¬ 
gence, § 917 

Operation in connection with railroad train, § 
904 

Preparation of berth, duty m respect to, § 909 
Preservation of order, § 910 
Protection of passengers, § 910 
Railroad’s duty to as common carrier, § 6, p. 37 
Receipt of passengers, duty as to, § 907 
Respective duties and liabilities of railroad com¬ 
panies § 918 

Rules and regulations, jury question as to rea¬ 
sonableness, § 919, p. 1757 
Safety and comfort of passengers, § 909 
Servants, x^assenger and carrier relationship, § 
547 

Status of company, f 904 
Tickets, requirements as to, § 908 
Transportation in, §§ 904-920, pp 1739-1701 
Wrongful ejection of passenger, liability for, f 
829 

Sleeping passenger. 

Carrying beyond destinatioii, ejection for failure 
to pay additional fare^ § 810, p. 1613, bl 16 
Waitmg room, rules and r^ulations in respect 
to, § 571 

Watdb over, duty of sleeping car companies, § 
910 

Wrongful ejection of. 

Contributory negligence as defense, § 832 
Jury question as to, § 842 

Sliding subway door, contributory negligence of pas< 
senger leaning against, jury question as to, § 803, 
p. 1597, IL 95 

Slight negligence, passenger earners, liability for, § 
678, p. 1258 

Slippery condition, warning alighting passenger as 
to, § 724, p. 1357 

Slippery trads, collision caused by, liability for in¬ 
juries to passenger, § 746, p 

Slush, passenger carrier’s duty of keeping approaches 
free of, § 719 

Smashup, injuries to iKissenger alighting after, jury 
question as to negligence, § 768, pL 1515, n. 50 

Smoke accumulation. 

Injuries to passengers, jury question as to n^li- 
- gence, § 768, p. 1507, n. 15 
Waitmg room, liability for, f 721, p. 1349, n. 16 

Smoking car, female passenger assigned to, § 645, pt 
1210, IL 96 

Smooth money, fare paid with, § 592 

Smothering, limitation of liability for loss of iinimals 
due to, construction of contract, § 112, p. 211, n. 
13 

Sueezmg, injury to passenger from, liabihty for, § 
909, n. 58 

Snow accumulation. 

Alighting from vehicle, assistance to passenger, 
§ 727, DL 68 

Injuries to passengers as result of. 

Liability for, § 744, p. 1400 
Notice as condition precedent to action, § 
758 

Presumption of negligence, § 764, p^ 1461 
Passenger carrier’s duty of keeping platform free 
from, § 719 


Snowshedi^ passenger injured by collision with, lia¬ 
bility for, § 735, n, 14 
Snowstorms, 

Delay in transportation caused by, liability, § 201 
Loss or mjury to goods as result of, liability as 
within exemption as act of God, § 76, p. 1^ 
Soldiers, fares, special rates, § 582, p. 1114 
Solicitors, passenger carriers* 

Duty of transporting, § 538 
Exclusive privileges to, § 576, p. 1087 
Rules and regniintions as to use of premises, S 
575 

Spark arresters, injuries to passengers because of 
defects in, snf^cienqy of evidence as to negli¬ 
gence, § 766, p. 1485, n. 23 
Sparks, 

Injuries to passengers from, presumption of n^- 
ligence, § 764 P- I'^S 

Loss of goods as result of fire caused by, liability 
as within exemption as act of Grod, § 76, p. 
143, n. 26 

Sparsdy settled communities* rates, reascmableness 
of, § 297, p. 677 

Spedal accommodation, passengers carried as, rela¬ 
tionship, § 530 

Special agent, wrongful ejection of passengers or in¬ 
truders, liabihty of carrier, § fi2S, p. 1642 
Special dass of Uppers; tariff addressed to, construc¬ 
tion o4 § 303, p. 705 

Special commission, reparation ordered by in case of 
discriTTiiTi'ition, § 3SS* p. 860 
Special contract. 

Baggage or effects, § 855 

Common earner acting as private carrier by, $ ^ 
Delay in transportation. 

Excuse, § 207 

Liability as affected by, § 191, p. 391 
SufiSdency of evidence as to, § 218, p 432 
Delivery at particnlar place, dniy in respect to, § 
167 

Delivery within certam time, liability for failure 
to perform, § 193 

Injuries to persons riding tmder, liability for, § 
699 

Insurance^ carrier’s ri^t to benefit nnder, f 399 
Jury question as to transportation nnder, actions 
for loss or injuries to goods, § 258, p. 5S6 
Limitation of liability. 

Baggage or effect^ necessity of, § 877 
Employees of others transported under, { 633, 
pp. 1187-1191 

Initial carriers, § 407, jl 905 
Passenger carriers, § 627 
Ti^et constituting, § 615 
Special custom, delivery of goods, § 159 
Special dams^es, 

Breadi of contract or duly to trani^rt, pas¬ 
senger carriers, { 672 

Burden of proof as to, actions for loss or in¬ 
jury to goods, § 254, p. 558 
Cionversiou of goods. 

Pleading, § 183, p. 371 
Recovery of, § 1S4 p. 379 
Delay in transportation, § 229, pp. 450-459 

Admismbility of evidence as to, { 217, pt. 
428 

Burden of proof, § 216, p, 425 
Ckmnecting carrier’s liability for, $ 445 
Loss or injuries to baggage, { 903 
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Special damages—Contiinied, 

Iioss or injury to goods, § 267 

Adinis«:ibiUty of evidence as to, § 2o3^, p. 
532 

Nondelivery of goods, § 160, p. 319 
Overcliarge, proof of in action to recover, § 323, 
p. 781 

Pleading of, actions for loss or injury to goods, § 
251, p. 524 

Wrongful ejection of passengers, admissibility of 
evidence on question of, § 839, p. 1659 
Spedlal equipment, duty of fumi^ng, § 200 
Spemal jSPdings, consistency with verdict, actions for 
injuries to passengers, § 770 
Special floors, duty of furnishing, § 49, p- 97 
Si>ecial indorsement, bill of lading, effect of, § 128, 
p. 254, JL. 30 
Special interest, 

Goods converted, damages recoverable by one 
having, § 184, p. 378 

Persons havmg, parties to action for loss or in¬ 
jury to goods, § 249, p 514 
Special issues, loss or injury to goods, actions for, § 
260 

Special officer, employee of passenger carrier acting 
as, liability for acts of, § 693 
Special permits, passenger and carrier relationship of 
persons riding on freight train with, § 552, p 
1(^8 

Special plea. 

Burden of proof as to, actions against connect¬ 
ing carriers for loss or injury to goods, § 
440, p. 916, n. 88 

Injuries to passengers, defensive matters set up 
hy. § 762 

Sjiecial privilege, burden of proof as to, action to re¬ 
cover overcharge, f 323, p 780, n. 85 
Spedlal rates. 

Authority to make, § 377, p. 844 
Posting of, § 302, p. 704 
Soldiers, § 5^, p. 1114 

Spemal tickets or contracts, presumptions as to, § 617 
Special tracks, transportation of goods for general 
public over, | 40 
Special train. 

Agent's authority to contract to furnish, § 141, p. 
279 

Fares, minimum charges, § 581, p. 1098 
Passengers, 

Duty of carrying, § 539 
Status of, f 547 

Railroad tran^rting as common carrier, § 6, p. 
38 

Special transportation companies, personal delivery 
as required of, § 171 

Specific proviaons, tarifiEs, harmoTUOTug with general 
provisions, § 303, p. 706 
Specified destination. 

Acceptance of goods at place other than, liability 
of carrier as affected by, § 166 
Delivery of goods at, duty as to, § 164 
Delivery of goods at, duty of carrier, § 163 
Usual place for delivery at, duty in respect to, 
§ 167 

Speculative benefits, rates as subject to change by 
reason of, § 285, n. 56 
Speculative damages. 

Conversion of goods, recovery of, § 184, p. 379 


Spccula^ve damages—Continued, 

Delay in transijortation, lecovery of, § 221 
Discrimination, recovery of, § 3SS, p. 866 
Loss or injury to goods, rec*overy of, § 268 
Speculative increase of value, rate-making pui poses, 
§ 286, p. 657 
Speed, 

Alighting from moving train, contributory negh- 
gence as dependent on, § 793. p 15T1 
Injuiies to I>a^senge^s as result of, § 749 
Admlsbibility of evidence, § 765, p. 1474 
Jury question ai> to negligence, § 768, p. 1597 
Pleading negligence in respect to, actions for 
injuries to iiassengers, § 761, p. 1428, n, 93 
Proximate cause of injury to pas.^enger, § 756, p 
1418 

Jury question as to, § 768, p. 1516 
Street cars, injuries to prospective passengers as 
result of, § 7o3, p. 1376 

Speed statutes, transportation of live stock, effect o^ 
§ 191, p. 393 

Spent, definition of term as applied to bills of lading 
§ 122 

Split switch, injuries to intmidiug passenger, presump¬ 
tion as to negligence, § 764, p. 1451, n. 94 
Splitting ^ai^es, authority in respect to, § 275, p. 
625 

Spontaneous combustion, loss or injury due to, liabil¬ 
ity, § 79, p. 155 

Exception of act of God, § 76, p. 141, n. 2 
Spotting cars, 

Chai-ges for, $ 314, p 737 

Conversion as result of refusal before payment 
of (diarges, § 181, p 366 

Diserimiuation as result of, § 379, p. 852, n. 24, 
26 

Duty of carrier in respect to, § 40; § 165, n. 31 
Expense of. 

Consideration in determining reasonableness 
of rates, § 290, p. 666 

Contract to pay additional amount, validity, 
§ 392, p. 872, n. 90 

Promise of as adding to or modifying bill of lad¬ 
ing, § 131 

Rates for, state commission’s power to regnlsitc, 
§ 278, p. 637 
Spur tracks. 

Delivery on, duty in respect to, 1165 
Operators of as common carriers, § 6, p. 35 
Preference in fumisbing cars to owners of, ef¬ 
fect of, § 366 

Rates on, state's power to regulate, | 278, p. 634, 
n. 58 

Stagecoach, 

Common carrier, status as, § 12 
D^ee of care required as to passsengers on, | 
6S5 

Drivers for, care required in selection of, § 688 
Passenger carrier, § 534 

Stalls for animals, customary manner of erecting, ad¬ 
missibility of evidence on issue of negligence, | 
255, p. 566 

Stamp tax, duplicate bills of lading, memorandum 
copy as requiring, § 129 

Stamped signature, bill of lading; validity of, § 124 
Stamping of ticket. 

Ejection of passenger for failure to comply with 
conditions as to, § 814, n. 93 
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Stamping of ticket—Continued, 

Bcdiiced rate, § 020 

Standing in car, c-ontributory negligence, § 795 
Jiiiy question as to, § 803, p. 1597 
Standing street car, passenger and carrier relation¬ 
ship of person presenting himself at entrance of, 
§ 557, p. 1064, n. 55 

Standstill, alighting from movmg v^ide under belief 
it was at standstill, contributory n^ligence, § 793, 
p 1571 

Starting of vehicle, warning passengers as to, § 724 
p 1357 

Staitmg signal. 

Boarding vehicle after, contributory negligence,'! 
7S5 ' 

Fellow passenger improperly giving liability for 
injuries to other passenger, § 695, 1297 

State attorney general, injunction to restrain dis¬ 
crimination on behalf of, § 390 
State commissions. 

Injunction against enforcing discriminatory rates, 
§ 391 

Joint rates, authority to establidi for interstate 
shipments, § 300, p ^0 
Bates, 

Determmation of reasonableness, § 2S3, p. 645 
Power to regulate and control, § 27S, p. 634 
Buies and regulations by, § IS 
Taiilfs, construction of, § 303, p. 707 
State, common carrier, status as m respect to railway 
system m parks, § 532 

State eomlSi juiisdiction, injunction proceeding to 
prevent enforcement of rates, $ 306, p. 712 
State legislation, 

Discrimmation, contracts in violation of, §§ 396, 
397 ' 

Feeding and watering of stock in transit, com¬ 
pliance with, § 64, p. 120 
Initial carriers, 

I/iability for loss or injury as affected by, § 
406, p. 901 

Limitation of liability under, § 407, p. 906 

States, 

Bates, power to fix or regulate, § 278^ pp. 631-640 
B^ulation by, § 16 

Statement of claim, demurrage charges, action for re¬ 
covery, § 347, pw 813 
Station platform. 

Care required as to passenger waitmg on, § 678, 

p. 1261 

Contributory negligence as to passenger standmg 
on, ! 779, n. 73 

Goods awaiting transportation on, liability as to, 

§ 150 

Injuries to passengers on. 

Jury question as to negbgent condition of, § 
768, p 1501 

Sufficiency of evidence as to negligence, f 
766, p. 1483 

Lighting of, passenger earner’s duly as to, § 
718, p. 1340 
Continuance of, § 565 
Passenger and carrier relationship^ 

Awaiting tram on, § 556 
Stoppmg of train at, § 657 
Stations, 

See, also, Depots, ante 


Stations—Continued, 

Care required as to passenger waiting in, § 678, 
p 1261 

B^cilities, 

Passenger carriers, duty of providing, § 645, 

p. 1208 

Safety requirements, passenger carriers, { 
717, p 1336 

Use of same as affecting liability for injuries 
to passengers, § 70S 

Grounds, rules m respect to use of, § 22 
Heating of, duty in respect to, § 721, pp. 1347- 
1350 

Injuries to passengers, contributory negligence, § 
84, pp 1555-1559 
Lighting of, 

Hnty of passenger carrier, § 718, p. 1340 
Proximate cause of injury to prospective pas¬ 
senger because of failure m respect to, § 
756, p. 1420, n. 33 

Opening of, duty in respect to, § 721, pp. 1347- 
1350 

Buies and regulations as to use of, passenger 
carriers, § 575 

Safety requirements, passenger carriers, § 717, pp. 
1333-1340 

S^edules of rates, posting m, § 302, p. 704 
Stoppmg of train at places other than, § 656 
Usual place for delivery, § 167 
Waiting rooms, post 

Wrmigfnl ejection from, pleading in action for, 

§ 837, p 1652 
Station agent. 

Acceptance of goods by, binding effect, § 146 
Assault on passenger, liability for, § 691, p. 1282 
Pnmishiug cars, authority to contract for, § 136 
Status, instructions on, actions for loss or injury to 
property, § 259, p 595 
Statutory penalties. Penalties, ante 
Statutory provisions, 

Connecting carriers, duties imposed by, § 449 
CJontributory n^ligence, § 775 
Conversion of goods, recovery of, § 184, p. 380 
Hiscriifiiuatioii, S 350 
Charges, § 376, p. 841 
Crunmal liabihty, § 517 
Ejection of passengers and intruders, § 807 
Place of, S 821 

E 3 q>ress compames declared common carriers by, 

Eb:tension of common law liability by, § 118 
Feeding, watering and resting animals in transit, 

§ 64, p. 117 

Injuries to passengers, res ipsa loquitur, { 764, 
p 1452 

Joint rates, § 300, p. 690 
Lien for dbarges, § 325 
Enforcement of, § 331 
LiTfiltation of liability. 

Acceptance of contract for carriage, S 91, P- 
175 

Agreed valuation, § 102 , p. 200 
Baggage or effects, § 875, p 1700 
Passenger carriers, § 629 
Pigbt as affected by, § 97, p 186 
Limitations, damage actions, § 242, p. 499 
Negligence resulting in loss, limitation of liabil¬ 
ity for, § 99, p, 192 
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Statutory provisions—Continued, 

Negotiability of bills of la^ng as affe<*ted by, § 
128, p. 254 

Notice, claim for damages, § 23C, pp. 46^1-469 
Passengers, duty to leceive and transport, § 538 
Passes forbidden by, | 623, p- 1178 
Penalties, construction of, § 452 
Presumption of negligence, injuries to passengers, 
§ 764, p. 1452 

Railroads declared to be common carriers by, § 
6 ,p. 33 

Rates and rate making, state commission’s pow¬ 
ers based on, § 278, p. 635 
R^ates resulting in discrimination, § 379, p. S32 
R^ulations, §§ 567-569, pp. 1078-1081 
Passenger carriers. 

Penalties for violation, § 569 
Public service commissions, § 568 
Power to regulate in general, § 567 
Speed bmitations, ne^igence for violation of, § 
749 

Stoppage in transitu, controlling effect of, § 149 
Time for transportation, § 19^f P- 396 
Transfers, passenger carriers, § 614, p. 1215 
Transportaticm of property, § 27 
Statutory regulaUons. Rules and regulations, ante 
Stealing ride, 

Care required as to i)ersons entering vehicle for 
purpose of, § 700 
Oriminal offense, § 541 
Steamboat, passenger carrier, $ 534 
Steam railroad, joint rates with interurban road, § 
300, p, 690 

Stenographer, assault on passenger, liability for, { 
691, p. 1281, n 80 
Step box. 

Alighting from v^ide, ccmtrlbntory negligence in 
use oj^ § 7SS, p. 15^ 

Negligence in respect to location of, sufficiency 
of evidence, § 766, p_ 1490, n. 30 
Passenger carriers, duty of famishing, § 645, p. 
1211 

Sleeping car passenger tripping over, jury ques¬ 
tion as to n^ligence, § 919, p. 1758, n. 17 
Stepladder in aide, sleeping car, liability for injury 
resulting, § 909, n. ^ 

Stepi^ 

Alighting from vehicle, presumption as to negli¬ 
gence as to injury on, § 764, p. 1460 
Misleading passenger into going on to, liability 
for injury, § 753 
Passengers riding on. 

Contributory ne^igence, § 784, p. 1555 
Degree of care required, § 681, n, 26 
liability for injury to, § 752 
Rules and regulations forbidding,'§ 571 
Sufficiency of evidence as to negligence, $ 
766, p. 1485 

Projecting body from, contributory negligence | 
797 

Riding on as contributory negligence^ § 798, p. 
1581 

Jury qnesticHi, § 803, p. 1596 j 

Sufficiency of evidence, § 802, p. 1590 
Safety reqniremaits, passenger carriers, § 741 
Street car passenger nding on, status of, § 552, 
p. 1057 


Stipulations, 

Claims for damages, effect of in bill of lading, § 
- 233 

Discrimination by means of, § 364, p. 826 
limitation of liability, 

Basjgage or effects, § S74 
Burden of proving reasonableness o:J^ § 254^ 
p. 543 

Notice of claim for damages. 

Application, § 238, pp. 474r-480 
Connecting carrier’s right to benefit of, | 434 
Requisites and validity, § 237, pp. 46^-474 
Price, loss or injury to property shipped for sale 
*at, damages recoverable, § 264, p. 615 
Stock car, shipper riding in, passenger and carrier 
relationship, § 551, n. 46 

Stockshipper’s association, Tnanager of as party to 
action for loss in shipment of live stock, S 249, 
p. 515, n. 90 
Stockholders, 

Parties to injunction proceeding by carrier for 
relief against rates, § 306, p. 713 
Rates, proceeding for revision of, § 305 
Stocks and bonds, loss of in sleeping car, liability 
for, § 915, n. 37 
Stockyard companies. 

Demurrage, liability for, § 344^ p. 809 
Pailroads operated by as common carriers, § 
p. 35 

Stockyards, 

Delivery of live stock at; dnty as to, § 164, n. 16 
Discrimination with respect to use of, § 368 
Duty to fnmi^ yards^ § 43 
Negligence resulting in injury, admi<?sibility of 
evidence, § 255, p. 565 
Stolen baggage, 

IdabUity for, § 867 
Remedies of passenger, § 893 
Stolen bm of lading. 

Bona fide pnrdbiasers of, rights acquired, $ 128, 
p. 257 

D^very of goods, indemnity bcmd as protecting 
carrier, § 172, p. 341, n. 84 

Stone, delivery at team tracks, duty in respect to, { 
167 

Stoning train, injuries to passengers as result of, lia¬ 
bility for, S G96, n. 46 

Stools, alighting from v^de, contributory negligence 
in use of, § 788, p. 1563 
Sufficiency of evidence, § 8(^, p. 1590 
Stop, look and listen. 

Contributory n^ligmice, jury question as to^ § 
803, p. 1594, n. 80 
Duty in respect to, § 784, p. 1557 
Stop-over check, ejection of passenger, tender of, S 
825, n. 8 

Stop-over, passenger and carrier relationship as 
terminated by, § 566 
Stop-over privil^es. 

Discrimination as result of, § 371 
Ejection of passenger failing to comply with, { 
814 

Pa^fi^nger carriers, § 647 
Stop-over ticket, define^ § 603 
Stoppage in transitu. 

Custody and cmitrol of goods during, f 151 
Delivery of goods after notice, limitation of lia¬ 
bility as affected by, { 113, p. 225, n. 26 
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Stoppage in transitu—Continned, 

Discrimination as result of for purpose of testing 
market, § 382 

Initial earners, liability for, § 406, p. 899 
Xien for charges as affected by, § 329 
Milling purposes, tariff applicable, § 275, p. 626 
Shipper's ri^t of, § 149 

Transfer of bill of lading by consignee as de¬ 
feating vendor’s right of, § 128, p. 257 
Through rate as applicable in case of, § 314, p. 
732 

Stopping of v^de. 

Failure or reifosal to, pleading in action to re¬ 
cover for, § 665 

Feeding and watering anitnjils in transit; 5 64, 

p. 121 

Inquiry by passenger, § 642 
Opportunity to alight, § 729 
Passenger carriers, |§ 654-658, pp. 1224-1230 
Penalty for failure to stop at station, § 658 
Place of, 

Admissibility of evidence as to, actions for 
injuries to passengers, § 7^ p. 1472 
Alighting from moving vehicle on failure to 
* stop at, contributory uegligeuce, § 793, 
p. 1572 

Ejection of passenger, § 821 
liightiug, passenger carrier’s duty in respect 
to, § 718, p. 1343 

Buies and i^ulations as to, § 640 
Street railroads, duty of stopping at usual places 
I 733, p. 1379 

Storage, 

Actimis against carrier for ne^^dgence in, § 158 
Baggage or effects, duty in respect to, f 886 
Charges for, § 314, p. 737 
Baggage, lien for, § 864 
Consignee’s liability for, S 316, p. 754, n. 25 
Consignor, § 316, p- 749, n. 99 
Court's power to inquire into reasonableness, 
§ 280, n. 12 

Discrimination in respect to, § 376, p. 839, n. 
14 

C- O, D. shipments, duty of carrier in respect to, 
§ 186, p 384 

Duty as to in case of consignee’s failure to clainri 
goods, § 169 

Extraordinary interruption of service requiring, 
liability of earner in case ot ! 152 
Failure or refusal of consignee to accept goods, 
duties and liability m respect to, § 179 
Incident to transportation, iK>wer in respect to, S 
14 

Initial carrier, liability while holding goods for 
connecting earner, § 414 
Intermediate earners, refusal of goods hy sue- 
ceeding earner, § 423 

Special agreement for collection of charges for, 
validity, § 133, p. 269 

Storage tracks, delivery of cars on as complete ddiv- 
ery, § 165 

Store door delivery, rates, reasonableness as affect¬ 
ed by, § 297, p. 675, n. 75 
Storm, 

Avoidance of loss or injury to goods by, liability 
as affected by ne^g^ice in respect to, § S3 
Ckinnecting earners, refusal to accept goods on 
account of, { 419 


Storm—Continued, 

Delay caused by, demurrage charges as affected 
by, § 345 

Ejection of passenger pending, § 821, n. 10 
Feeding, watering and resting live stock as ex¬ 
cused by, § 64^ p. 118 

IjOSs or injury to goods as result of, special plead¬ 
ing of defense, § 252, p. 528, n. 42 
Passengers injured as result of, liability, 5 39^ 
Twenty-eight hour law, liability for non-compli¬ 
ance with as excused hy, § 487 
Straight bill of lading, 

O. O. D. shipment, liability in case of fraudulent 
issuance, § 186, p. 384 

Delivery to person named in, sufficiency, § 172, p. 
331 

Negotiability, § 128, p. 243 
Title taken by negotiation of, { 128, p- 246 
Straight line method, computation of ratei^ passen¬ 
ger carriers, $ 580, p. 1092, n. 47 
Strangers, 

Baggage d^vered to, effect of as respects liabil¬ 
ity for loss or injury, § 881 
Protection of passmigers against injuries from, 
§ 696 

Straw hats, 

DdLay in transportation, damages recoverable^ § 
223, p. 445, n. 9 

Street comer, passenger and carrier r^ationship of 
person attempting to hoard street car at, § 557, 
p 1065, n. 68 

Street intersections, collision at, care required for 
prevention of, § 746, p. 1405 
Street railroads, 

Alighting from vdtiicle. 

Contributory n^ligence, § 788, p. 1563, n. 72 
Moviug car, contributory negligence, { 787 
Safety of place for, § 716 
Selection of safe place, § 733, p. 1377 
Warning to passengers. § 724^ p. 1357 
Assault on passei^ers by employees, termination 
of liability, S 691, p. 1283 
Boarding or alighting fmm cars. 

Care required, § 733, pp. 1374-1386 
Operatimi of other cars, § 726 
Bus companies controlled hy, liability for injury 
to passenger of, § 701, p 1313 
Charters, extension of as extension of existing 
rates, | 583, p. 1121 

Contributory u^ligence^ alighting from moving 
car, § 793, p. 1570 

Crossiag railroad tracks, care required, § 746, p. 
1404 

Crowding of intending passengers, liability for 
injuries resulting, § 695, p. 12 S^, m 82 
Degree care^ 

Passengers, § 686 

Selection of place to stop, § 733, p. 1379 
EImployees, care required in selection of, § 688 
Emidoyees of other company operating cars on 
lin^ liability for acts § 690, p. 1279 
Excessive fares, penalties for, f 587, p. 1144 
Fares, 

Contract with municipality vrith respect to, § 
583, p. 1119 

Degi«?lative r^nlations, § 583, p. 1119 
liOcal or ^cial r^;ulations, § 582, p. 1101 , n. 
30 
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Street railroads—Continued, 

Fares—Continued, 

Modification or change of franchise rates, S 
5S3, p. 1124 

Municipal regulation, § 583, p. 1116 
Paramount authority of state, § 5S3, p. 112S 
Fixed rate, contract in respect to, § 583, p. lllt> 
Franchise rates, modification or change of. § 5S3, 
p. 1124 

Franchise*?, maximum fares fixed in, § 583, p. 
1116 

Hanging outside as offense, § 543 
Lea'se of road, liahility for injuries to passengers 
as affected by, § 707 

Liability as common carrier of goods, § 6, p. 3S 
Ligjiting of platforms, duty in respect to, § 71S, 
p. 1343 

Merger or consolidation, fixed rate as affected by, 
§ 583 p. 1123 

Operation of ears, care as to prospective passen¬ 
gers, § 733, p. 1376 
Passenger and carrier relationship. 

Implication from circumstances, § 555 
Leaving car as terminating, § 565 
Passengers, common carrier of, § 532 
Passengers taken up and di^jchargcd on street, 
liability for defects or obstructions, § 714, p. 
1332 

Platform, riding on as contributory negligence, § 
798, p. 1582 

Projectmg body or limb from ear, eoutributoiy 
negligence, § 797 

Puidii buttons, use of to give notice of intention to 
alight, § 654, p 1226, n. 35 
Route, transportation over direct route, § 643 
Buies and regulations in respect to, S 581, p. 1099 
Safe place for boarding and alighting, duty of 
selecting, § 733, p. 1377 

Safety zones, duty of marking out, § 733, p. 1380 
Smgle fare for continuous trip, | 582, p, 1111 
Stational facilities, safety requirements, § 717, p. 
1337 

Third persons injuring intending passenger, lia¬ 
bility for, § 696 
Transfers, § 648, p. 1215 

Penalty for refusal to issue or accept, § 649 
Unauthorized use as offense, § 543 
Usual place;, duty of stopping car at, § 733, p 
1379 

Warning to alighting passengers, § 724, p. 1357 
Wrongful ejection of passengers, liability for acts 
of employees, § 828, p. 1644 

Streets, 

Approaches of passenger carrier on, care required 
in respect to, § 714, p. 1332 
Passenger injured by defects in, joint liability 
of municipality, | 709 

Strikes, 

Connecting line, initial carrier’s liability for de¬ 
lay because of, § 416, n. 31 
Defenses, penalties for failure to furnish cars, § 
470 

DdLay in transportation caused by, S 202 
Burden of proof as to, § 216, p. 421 
Jury questions, § 219, p. 435, il 26 
Pleading as defense, § 215, p. 418 
Detention of ears because of, demurrage as col¬ 
lectible, S ^ 


Strikes—Continued, 

Failure to famish cars as excused by, S 36 
Guards hired for, liability in respect to protec¬ 
tion of, § 546, n. 94 

Limitation of liability for losses as result | 
98 

Construction of contract^ § 112, p. 212 
Live stock, delay in transportation caused by as 
affecting liability, § 254, p. 553, n. 84 
Loss or injury to goods as result of acts of, lia¬ 
bility, § 77 

Initial carrier’s liability, § 406, p 804, n. 94, 
95 

Special pleading of defense, § 252, p. 52S, n. 
42 

Passenger carriers, duty of protecting passengers 
from strikers, § 696 

Probable delay in trani^rtation because duty 
of notifymg shipper, § 199, n. 16 
Proximate cause of loss or injury, necessity as re- 
i^ects limitation of liability, § 114, n. 31 
Refusal to receive property for transportation be¬ 
cause of, § 28, p. 64 

Storage dbiarges rendered necessary because o:^ § 
314, p. 737 

Terminal carrier, connecting carrier’s duty of giv¬ 
ing notice of, § 418 

Stub lines, railroad controlling as common carrier, § 
6 , p. 36 

Students, reduced fares to, § 582, p. 1114 
Subagents, contracts for carrier, authority to makp, 
§ 135 

Subordinate companies, injuries to passengers as re¬ 
sult of negligence^ liability of dominant company, 
§ 701, p. 1313 
Subrogation, 

Insuier paying loss, § 393 

Officer seizing goods and paying carrier’s charges, 
§ 189 

Subsequent repairs, admi<«ibility of eyidence as to, 
actions for injuries to passengers, § 765, p. 1475 
Subsidiaries, 

Connecting carrier’s liahility for d^ay in trans¬ 
portation by, § 425, n. 54 
Loss or injury of goods, liahility, § 73 
Substantial damages, wrongful ejection of passengers, 
§ 847 

Substitute bills of lading, issuance of, | 129 
Substitution of goods, delay in transportation caused 
by, liability, § 198 

Suburban Imes, fares, earnings from other lines as 
affecting reasonableness, § 580, p. 1093, n. 55 
Subway fares, transit commi^ssion’s power in respect 
to, § 582, p. 1106, n. 65 

Subway guard, assault on passenger, liability for, S 
691, p. 1282 

Subway stations, turnstiles, safety requirements, S 
717, p. 1334, n. 27 

Subzero weather, delivery of y^;etables during, ob¬ 
ligation of consignee to accept, § 162 
Succeedmg carrier. 

Accrued charges, liahility for, § 315, p. 743 
Baggage or effects, liabilrty in lesiiect to, § 889 
Snccessive n^ligence^ carrier failing to protect 
perishable goods on consignee’s failure to do so, 
$ 80, p. 160, n. 59 

Sudden assault, fellow passengers, liability for in¬ 
juries to other passenger from, § 695, p. 1298,. 
n. 74 
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Sudden start, injuries to passengers. 

Admissibility of evidence as to, | 765, p 1473 
Pleading m action to recover for, { 761, p. 1434 
Presumption of n^ligence, § 764^ p. 1461 
Street cars, § 733, p. 1384 

Sufficiency of evidence to show negligence, § 766, 
p. I486, n. 24 
Sudden stop. 

Injuries to passmigers, jury question as to n^- 
ligence, § 76S, p. 1508, n. 22 
lave stoch injured as r^ult of, burden of proof 
as to. S 254, p 554, n. 93 

Suffering, delay in trau^ortatian causing, recovery 
for. § 229, p. 455 

Suffocation, injuries tO animals caused by, limitation 
of liability, § 101 

Suirtde of passengers, presumption against, § 800 
Suitable cars. 

Duty of furnishing, §§ 49-68, pp. 95-104 
lave stodk, § 54 

D^very of goods at, duty in respect to, § 168 
Stopping of train at, § 657 

Summons, commencement of action by, actions for 
damages, 5 242, p. 498 
Sundays, 

Penalty for delay m transportation, exclusion of 
in computing x>eTiod, § 466 
Tran^rtation of freight on, § 191, p- 394 
Unloading of injured property on, duty of con¬ 
signee, i 270 

Supersedeas, rates, review of order increasing, | 284, 

p. 661 

Supersedmg instruction, place of delivery, effect of, 
§ 164 

Supervision hy public officers, f 18 
Supplement, tariffs, effect of, § 275, p. 626, n. 77 
Supplemental bill, injunction to prevent enforcement 
of rate, § 584^ p. 1136 

Surcharge sdtiedule, passenger carrier’s concurrence 
in, § 581, p. 1099, n. 20 

Sureties, injuries to passengers, parties to actions for, 
§760 

Surgeons, baggage as including instniments, § 860 
Surplus, sale of goods to satis^ lien for chaig^ 
disposition of, § 331 
Suijdusage, 

Findings, actions for loss or injuries to goods, § 
260 

Pleading, actions for injuries to passengers, § 761, 
p. 1427 

Surrender of bill of lading without collecting draft, 
liability to drawer, § 128, p 261 
Surroider of goods, waiver of lien for charges by, | 
330 

Surrender of tickets. |§ 609-613 

Swaymg, injuries to passengers as result of, soffit 
cienqy of evidence as to negligence, § 766, p- 1487, 
n. 25 

Sweating, n^;ligence of earner resulting in loss by, 
limitaticm of liability, § 112 , p. 215 
Switch connections, requirement as to maintenance 
5 19, p. 53 

Switch point, stepping into when alighting from ve- 
hirte, contributory n^^gence, § 790, n. 6 
Switches, 

Delivery of goods to carrier near, liabllily for 
loss or injury in case of, § 143 
Speed of street car approaching, negligence to¬ 
ward passmigers, § 749, n. 76 


Switching cars. 

Delay in tranfiportation caused by, liability, § 
206, n. 82 

Discnmmation in reig[)ect to, § 354 
Icing of cars transporting perishable goods, § 61, 
n. 51 

Switching charges. 

Adequate return, § 298, n. 48 

Carrier’s right to in addition to throng rate, § 
314, p. 739 

Contract to pay additional charge for, validity, § 
392. p. 872, n. 90 

Dsmnmge charges, § 335, p 794, n. 78 
Discrimination in respect to, § 376, p. 839, n. 14 
Allowance for as ill^al rebate, § 379, p. 849, 
n. 12, p, 850, DL 16 

Cperating cost as affecting reasonableness of, § 
290, p. 666, n. 75 

Penalty for making in addition to r^ntiar rate, 
§ 492 

State commission’s power to establish, § 278, p- 
637 

Switching companies. 

Common carriers, status as; § 6, p. 36 
Connecting carriers, § 400 
Switching services, 

Discrimination in respect to, § 367 
Negligence resulting in injury, connecting car¬ 
rier's liability, § 424, p. 923, n. 8 
Railroad commission’s power to compel payment 
for, § 19, Pl 51, IL 63 
Transportation distinguisbed, § 276 
Sworn return of value, rate making, consideration 
for puiposes ot, § 286, p. 661 
Symbolical delivery of goods, sufficiency § 160, p. 
313 

Takxng up passengers. Boarding vehicles, ante 
Tank cars. 

Duty of fnmishiug for transportation of oil, § 49, 
p. 97 

Owners of as common earners^ § ^, P 3S 
Tap lines. 

Joint rates, iK>wer to prescribe allowance to, { 
300, p. 692 

Bailroad controlling as common carrier, § 6, p. 36 
Tapping pipe line, criminal liability, § 526 
Tariffs, 

Admissibility in action to recover overcharge, § 
323, p 7^ n 98 

Baggage or effects, binding effect of, § 865 
Charges, 

Authority for, § 275, p. 625 
Published schedule governing, § 31^ p. 724 
Compliance with before collection of charges, | 
312 

Construction of, 

I-aw question, § 318, p. 764, n. 20; § 323, p. 
783, n. 9 

Particular tariffs, § 303, ppj* 704-707 
Contract specifying different rate^ effect on right 
to recover schedule rate, § 393, pp. 873-^6 
Demurrage charges in accordance with filed tar¬ 
iff, § 335, p- 796 

Demurrage rules included in, notice as imputed 
by, § 338 

Estimated weight for computatiou, use of, § 297, 
p. 682 

Force and effect of after filing, § 302, p 700 
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Tariffs—Tontinued, 

Interstate shipments, contract made np of, § 119 
Limitation of liability, bagsca^e or effects, § S75, 
p. 1701 

Penalties for disobedience of, § 462 
Prepayment of charjees required by, consignor’s 
liability, § 316^ p. 750, n. 5 
Stoiage charges pursuant to, § 314, p. 73S 
Unloading car m accordance with regulations, | 
_ 67, p. 127 

Taxable value, easements, use of for rate making 
purposes, § 2S6, p. 659, n. 10 
Taxation, 

Joint rates, consideration in determining division 
of, § 30Q, pw 693 
Iiegislative power of, | 501 

Rate making, consideration for purposes of, § 
288 

Taxicabs, 

Alighting from, contributory n^ligence, § 788, p* 
1563, n. 72 

Assaults on passengers, liability, § 691, p. 1282 
Baggage transported by, common carrier as to, S 
530 

Contributory negligence of passenger, gnest rule 
as inapplicable, § 774, n. 20 
D^ree of care as to passengers, § 683, n. 35; 
§ 685 

Injuries to passengers, 

Owner^p and control as affecting liability 
for, § 701, IK 1314 

Res ipsa loqnitor as applicable, § 764, p. 1451, 
n. 94 

Sudden stop, presumption of n^ligence, § 
764, p. 1463 

Merchandise, duty of carrying, § 861, p. 1680, n. 
55 

Passenger carrier, status as, § 534 
Rules and regulations as to use of pranises by, 
passenger carriers, § 575 
Speed, sufficiency of evidence as to in action for 
injuries to passengers, § 766, p. 148^ n. 28 
Sudden stop injuring passenger, liability, § 750, 
n. 82 

Third persons operating, liability for injuries to 
passengers, § 696 

Team track delivery, defined, § 276 
Team tra<^ d^ivery of heavy freight at, duty in 
respect to, § 167 

Teamster, acceptance of bill of lading by, effect of 
as respects limitation of liability provided for, § 
92 

Tearing down copies of rates posting at station, ef¬ 
fect of, § 302, p. 698 

Technical terms, tariffs, construction of, § 303, p. 7<^ 
T^egrams, passenger ali^ting for purpose of sending 
or receiviiig, relationship as terminated by, § 566 
Telegraph, notice to consignor by as condition prece- 
dent to right to collect demurrage, § 341, p. 804 
T^^raph companies. 

Discrimination against, § 358 
Terminal company’s duty to afford facilities for 
patrons of, § 22 

Telegram operator, assault on passenger, liability for, 
§ 691, p. 12^ 

Teleifiione^ 

Notice of arrival of goods by, sufficiency, § 153, p. 
302, n. 17 


Telephone—Continued, 

Requirement as to furnishing service, § 19, p 51 
Transportation of passenger arranged by, con¬ 
tract as result of, § 613, tl S2 
Temporary almormal condition, rate as subject to 
change because of, § 285, n. 63 
Temporary congestion, ddivery at designated place 
as excused by, § 164 
Temporary departure. 

Passenger and carrier relationsbip as terminated 
by, § 566 

Passenger injured during. 

Contributory n^ligence, 5 796 
Iiiability for, § 698, lu 84 

Temporary employment, pa^aseuger carriers, liability 
for injury as result of negligence of employees, § 
690, p. 1278 

Temporary injunction, orders of state railroad com- 
mictsion, enforcement of, § 24, p. 59 
Tmnporary platforms^ injuries to passengers on, jury 
question as to n^tigence in maintenance o^ § 
768, p. 1502, n. 87 
Temporary rates^ 

Bstablishment pending shipper’s snit to set aside 
rates as unreasonable, § 309, p. 718 
Posting of, § 302, p. 704 
Tender, 

Allegations as to, actions for damages for failure 
to famish cars, § 38, p. 78 
Charges, conditions precedent to action for con¬ 
version, § 183, p. 368 

Condition precedent to ri^t of transportation, § 
30 

Connecting carriers. 

Burden of proof as to, § 440, p. 955 
Delivery, initial carrier’s duty, § 410 
D^very of goods as evidenced by, § 160, p. 314 
Fare, §§ 590-594, pp. 1148-1151 
Amount of, § 593 
Persons to whom made, § 594 
Pleadmg of, actions for wrongful ejection, § 
837, p. 1651 

Freight charges, d^very of goods pursuant to, § 
317 

IiOst baggage, damages as affected by, § 903 
Part of goods, misddULvery as excused by, § 17A 
p. 350 

Receipt of goods^ condition preced^t to action for 
penalty for refusal, § 506 
Recovery for failure to famish cars as depend¬ 
ent on, § 37 

Unearned portion of faie^ ejection of passenger, 
% 825 

Tentative rates. 

Injunction against enforcement of, § 306, p. 710 
Publication and filing of, sufficiency, § 302, p. 699, 
iL 29 

Terminal carriers. 

Baggage or effects, liability for, § 889 
Carmack Amendment, liability for loss or in¬ 
juries as affected by, | 424, p. 925 
Chaiges, 

Collection of, § 315, p. 743 
Party to action for recovery of, § 318, p. 759 
Publication and filing of schedule, § 302, p. 
699 

Reasonableness of as affecting reasonableness 
of other charges, § 297, ik 681 
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Termini, variance in description of, action for loss 
or injnry to goods, § 253, p- 535 
Terminology, rates and rate making, § 276 
Theatrical properly, baggage as induding, § 860 


Terminal carriers—Gontmned, 

Checking baggage, § 863 
Common carrier, status as, § 6 , p 36 
Connecting carriers, § 400 
I>day in trani^rtation. 

Burden of proof, § 440, p. 955 
Initial carrier's liability for, § 416 
Liability for, § 425 
Sufficiency of evidence as to, § 442, p. 960 
Sxdusive privileges granted by, § 21 
Forwarder, liability as, § 423 
Imtial earner’s liability for wrongfnl acts re¬ 
sulting in loss or injniy to goods, § 406, p 
895 

Insurer, liability as, § 424, p 523, n. 7 
Jomt liability for loss or injury to goods, § 424, 
p. ^4 

Limitation of liability. 

Baggage or effects, § 889 
Loss or injury on own line, § 424^ p. 927 
Loss or injury to goods. 

Burden of proof as to, § 440, p 949 
Jury question as to liability, § 443, p. 961 
Liability for, § 424, pp. 922-931 
Liability over to earner paying loss, § 446 
Loss or injury on connecting Imes, liability, § 403 
Misdelivery, liabQity for, § 126 
Misroutlng by initial carrier, liability for, § 422 
Overcharge, liability for, § 322 
Parties to actions against for loss or injniy to 
goods, § 438 
Perishable goods. 

Care of, § 421, n. 79 

Buties in respect to on refusal of aco^tance, 
$ 418 

Pleading in actions against, { 439, p. 942 
Pafiroad commission’s powers and duties in re¬ 
spect to, § 19, p 50, n. 60 
Bates, filing of schedule, § 302, p. 697, n. 11 
Receipt of goods, duty in respect to, § 419 
Remedy against, loss or injury to goods, § 436 
Rights, duties and liabilities, §| 418-427, pp. 916- 
933 

Statutory isolation, § 567 
Storage charges by, § 314, p 738, n. 91 
Twenty-mgbt hour law rdating to live stock: as 
applic^able to, § 64^ p. 117, n. 84 
Waiver of claim for damages by, § 241, p. 495 
Warehouseman, liability as after expiration of 
reasonable time for removal of goods, § 156, 
n. 75 

Terminal facilities, 

Biscnminatton in use of, §§ 367, 368 
Passenger carriers, statutory regulatiou, § 567 
Terminal services, charges for, § 314, p. 739 
Terminal yards, switching rates, line haul charges 
considered m determining reasonableness, § 290, 
p. 667 

Termination, 

liability. 

Baggage or effects, § 883 
Initial carrier, § 401 

Delivery or effort to driver to connectmg 
carrier, § 414 

Loss or injuries to goods, § 84 
Passenger and carrier relationship, §§ 563-566, pp. 
1071-1077 

Stoppage in transitu, ri^t 1149 


Theft, 

Baggage, liability for, § 871 

Limitation of liability for to agreed valuation, b 
102, p 197 
Loss of goods by. 

Liability, § 71, p 134 

MinimiT-ing damag oa ^ § 270 

Negligence of ciarrier permitting. 

Delay in transportation, § 195 
Limitation of liability in case of, § 112, p. 
215 

Nondelivery of goods as result of, burden of 
proof, § 254, p. 549 

Pleading of, actions to recover for loss of ship¬ 
ment, § 251, p. 519, m 37 
Sleeping car passengers;, 

Gontiibutoiy n^bgence, § 917 
liability for, § 914 

Thinly settled teriitory, loss £rom operation througli, 
profit on other parts of line as warrantiiig, § 280, 
n. 16 

Third persons, 

Acc^tanc^ of bUl of lading containing limitatioiis 
of liability by, § 91, p 177 
Assault on passengers by, jsleeping cars, § 912 
Assistance of passengers, boarding or ali^ting 
from vdbidLes, $ 727 

G. O D. ^pmen^ rights In respect to, § 186i p 
384 

Ddivery of goods addressed to csousignee in care 
of, § 172, p 339 

Employees of, passenger c^anier’s liabRity^ for 
acts of, § 690, p. 1278 

Passenger <!arriers’ duty to protect against in¬ 
juries from, § 696 
Properly of as baggage, § 857 
Tender of fare by, avoidance of ejection of pas- 
§ 612 

Threatening language, ejection of passenger accom¬ 
panied with, § 822 
Threats, 

Admissibility of evidence, actions for assault on 
passengers, § 765, p 1468 
Hbnployees or agents, protection of pass^oiger 
from, § 692 

Fellow passengers, protection ngain< 4 ;, § 695, p. 
1294 

Through bOl of lading. 

Charges on shipnents moving on, § 315, p 741, n. 
31 

ConnectLDg carriers transporting goods under, § 
400 

Alteration by, § 124 
Initial carrier issuing, § 402 
Presumption as to, f 440, p 956 
Throng rates. 

Discrimination with respect to, § 378, p. 847 
E^^t rates, reasonableness of, § 294 
Passenger carriers, discrimination as result o;^ S' 
581, p. 1098 

Shipiier as entitled to benefit of, § 314, p. 731 
State’s power to establish, { 278, p. 632 
Throng transportation. 

Connecting carriers. 

Binding effect of contract for, § .424^ p 925 
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Throiifijh transportation—Continued, 

Conneetiiig carriers—Continued, 

Liability for 10 *=® or injury, I 424, p. 924 
Construction of contract for, § 405, p. S87 
Initial carrier. 

Connecting carriei’s liability for loss or in¬ 
jury, § 424. p. 924 

liability for loss or injury on connecting line 
in absence of contract for, | 404 
Liability for loss or injury under special con¬ 
tract for, § 405, pp. SS6-SSK> 

Limitation of liability to own line in ease of, 

§ 40S 

Injuries to xKissengers, initial carrier's liability 
under contract foi, § 702 
Interstate commerce, initial carrier's liability for 
loss on connecting line, § 406, p 903 
Limitation of liability, contract suffiaent consid¬ 
eration for, § 95 

Notice of claim for damages to, connecting car¬ 
rier’s rigbt to benefit of stipulation for, § 434 
Passenger carriers, § 648, p. 1214 
Throngb streets. 

Crossing of care required, § 746, p. 1405, m 55 
Speed limitations on, § 749, n. 78 
Througb tictet, baggage transported under, liability 
for loss, § SS7 

Tictet agent, r^resentation as to stopping of train, 
binding effect of, § 654, p. 1226 
Ticket offic-e, passenger and carrier relationsbip of 
one entering, § 556 
Tickets, $§ 597-614, pp. 1151-1167 

Aecesmble place for purchase of, § 601, pu llo4 
Brokers, sale of, § 59S 

Cheeking of baggage depending on purchase of, 

S 8S0 

Conditions and limitations, H 615-621, pp 116 1 - 
1175 

Ejection of passenger for failure to comply 
with, I S14 

Knowle^e and assent of passenger, §§ 616, 
617 

Waiver of, § ^1 

Conflicting limitations, effect of, § 618 
Connecting lines, through ticket as binding on, § 
605 

Construction of, § 604 

Contract, status as, § 603 

Counter, delivery by placing on, § 600 

Conpon ti<k:ets, ante 

Credit, sale on, § 599 

Befined, § 603 

Delay in payment, effect of, § 599 
Delivery to purdhaser, § 600 
Discrimination, sale without, § 59 1 
Effort to procure, § 601, p-1154 
Ejection of passenger for failure or refusal to 
pioduce, § 810, pp. 1610-1617 
Jury question in respect to, § 842 
Excursion tickets, ante 
Exhibition and surrender of, §§ 609-613 
Commutation § 611 

Token in exchange, § 610 
Exhihition before cbeokmg baggage, § 863 
Expiration of time limit. 

Effect of, § 618 

Ejection of passenger in case of, § 815 
Extra charge on faflure to puichase, § 601, m> 
1153-1156 


Tickets—Continned, 

Forfeiture of, nontransferable tickets, § 608 
Freight trains, requirement as to, § 606 
Governing law, § 604 

Holding train for passenger to procure, § 729 
Identification, reduced rate ticket, § 620 
Injunction, sale at reduced rates, § b07 
Inspection, duty of purchaser, § 601, p 1154 
Liability of compxuiy selling for injuiies to pas¬ 
sengers, § 701, p. 1313 
Limitation of liability, § 627 
Baggage or effects, § 877 
Limitations as to. 

Time, § 618 
Trains, § 619 

Loss of ticket as affecting rigbt to tranEportation» 

§ 613 

Mileage tickets, ante 
Nature and effect of, § 603 
Nontransferable tickets, | 607 
Offenses, uuauthorissed sale, § 598 
Opportunity to purchase, extra charge as affected 
by. § 601 p. 1154 
Paity rate tickets, ante 

Passenger and carrier relationship hy purchase 
of, § 558 

Produc-tion of before entering train, § 597 
purckase and sale of, |§ 597-601, pp. 1151—1156 
Authority to sell, § 598 
Bedemption of unused ticket, § 614 
Tiefu-sai to produce^ passenger and carrier rela¬ 
tionship terminated by, § 563 
I Bepiesentations of agent or conductor, binding 
effect of, § 602 
Bestrictions on use, § 607 
Betum of on ejection of passengers, § 825 
Buies and regulations, exhibition and snrrender 
of, § 609 

Signing of, reducsed rate ticket, I 620 
Sleeping car. 

Effect of, § 905 
Bequirement as to, § 9(^ 

Special authority for sale of, § 598 
Stamping of, reduced rate ticket, § 620 
Stipulations in, limitations as to train on which 
baggage carried, § 874 
Stop-over ticket, defined, § 603 
Tune limitation, § 618 
Transfer ticket^ § 648^ p. 1217 
Transferahilily, § 607 
Unused tickets, redemption, § 614 
Waiver, extra fare for not purchasing ticket, § 
601, p. 1155 

Wrong name, ticket issued in, { 607 
Wrong ticket delivered by mistake, § 600 
Tie inspector, pass issued to, consideration for, § 622, 
n. 87 

Tie-up, presumption of n^ligence from delay caused 
by, instmctions as to in action for loss or injury 
to goods, S 259, p, 604, n. 84 
Ties, railroad tracks, care required in respect to con¬ 
dition, § 739, n. 45 

Timber trains, passenger and carrier r^ationship of 
persons riding on, i 552, p. 1056 
Time, 

Admissibility of evidence as to, actions for delay 
in tran^rtatioQ, g ^47, p. 425 
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«I^ine—Continued, 

Aligliting from vdiide, 

Ckmtribntory n^ligeice in Fesi>ect to, { 788, 
p, 1565 

Persons assisting passengers, § 732 
Appeal, order fixing rates, § 284, p. 650 
Boarding or ali^ting from vdiicle, 

Elevators, { 734 
Street cars, § 733, p 1381 
Sufficiency of, § 729 

Care required of passenger carriers as varied by, 
§ 678i p. 1261 

Charges, actions for recovery of, § 318, p. 760 
Claims for damages, § 239, p. 486 
Damage action, contractual limitation, § 242, pp 
495-504 
Delivery, 

Agent’s authority to contract for, § 138 
Baggage, § 882 

liimitation of liability in respect S 103 
Bequirements as to, § 162 
Special agreement for, validity, § 133, p. 269 
To carrier, § 143 

Discrimination, action to recover damages for, § 
388, p. 861 
igection. 

Intruders, $ 821 
Passengers, § 821 

Jury question as to, § 842 
Injuries to passengers, pleading, § 761, p. 1433 
Inkmctions as to^ actions for delay m trau^r- 
tation, § 219, p. 437, n. 37 
Lighting of premises, passenger carrier’s duty in 
respect to, { 718, p, 1341, n. 66 
Loss of properly. 

Jury question as to in actions for damage, $ 
258, p. 587 

Limitation of liabiHly as dependent on, con¬ 
struction of contract, $ 112 , p. 212 
Notice of arrival of goods, { 153, p. 302 
Notice, 

Olaim for damage, stipulation, 5 237, p 471 
Special damages for delay in transoportation, 
§ 229, p. 452 

Opening of station, duty in respect to, § 721, p. 
1347 

Overcharge, actions to recover, § 323, p. 775 
Pleading o^ actions for delay in tranj^rtatum, § 

215, p. ^6 

Production of ticket or payment of fare, ejection 
of passenger, § 810, p. 1613 
Beceipt of goods, i>enalty for refusal as depend¬ 
ent on, i 503 

Bedemption of unused ticket, § 614 
Begulations in respect to time for receiving com¬ 
modities, § 26 
Bemoval of baggage, § 884 
Bemoval of goods, liabiUfy of carrier as affiected 
by, § 153, p. 303 

Boparation proceedmg, § 309, p 720 
Tender of goods as conditiion precedent to ri^^t 
of transportation, § 30 
Tiokets^ limitations as to use, $ 618 
Transfer, 

Demand for, § 648^ p 1217 
Use of, $ 6 ^, p. 1218 

Tran^rtaticm, passenger carriers, § 661 
13Gjrs.—119 


Time—Oontinned, 

Unreasonable rates, acticm for damages, § 300, 
p. 717 

Waiver, notice of claim for damages, I 241, p. 
494 

Wrongful ejection of passengers, pleading, § 837, 
p 1652 

Time draft bill of lading attached, title taken by pur¬ 
chaser, 1128, p- 247, n. 67 

Tune limit tickets, ejectment of passenger on e^qpira- 
tion ot § 815 

Time tables, passenger earners, obligation to con¬ 
form to, S 661 

Upsy driver, contributory ne^igence of passmiger 
contributing liquor, § 794, n. 80 
Title, 

BiU of lading as evidence ot § P- 236 
Bona fide holder of negotiable bill of lading, | 
128, p. 257 

O. O. D. shipments during tranmt § 186, p. 383 
Goods m transit § 148, pp 291-295 
Transfer of bill of lading as passing, | 128, p. 
245 

Toilet f amhties, pass^ger carriers. 

Duty of providing, § 645, p. 12^ 

Beqnirpments as to, S 741 
Token, 

Exchange for ticket exhibition and surrender ot 
§ 610 

Ticket as in nature ot S 603 
Transfer tokens, § 64^ p. 1217 
Ton-mile earnings, rates, reasonableness as deter¬ 
mined by, § 297, p. 679, n. 15 
Ton-mile rate, division of joint rates on average of, 
S 300, p 693, n. 58 
Tools, 

Baggage as including, f 860 
Passenger carriers, requiiements as to, S 741, n, 
63 

Top of car, riding on as contribntory n^tligmice^ I 
798, p. 1579 

Topography, joint rates, division as dependent on, | 
300, p. 694 
Tort 

Action of for loss or injury to goods, conmgnor 
as party, § 249, p. 512 

Breach of contract or duty to trani^rt action 
in, § 663 

ExeessiTe charges, exaction as constituting § 320, 
p. 769 

Fellow passengers, protection against, § 695, p. 
1295 

Imtial carrier’s liability in, loss or injury to 
goods, § 436 

Loss of goods, damages recoverable in action of, | 
264, p. 612 

Overcharges, action to recover as in nature of, § 
323, p. 774 

Passenger carriers, liability for torts of agents, 
§ 689, Pl 1274^ n. 4 

Publi^ed tariffs avoided or varied through, § 392, 
p 870 

Tortious act, liability of shipper or consignee to ear¬ 
ner for, H 527, 528 

Tourist ccmtract, baggage carried xmder, liability 
for loss, § 867 

To?nng service, mterstate e^pment^ ifikaiges for, f 
392, p. 873, n. 99 
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Towing track, passmger and carrier relationship ot 
person getting cmto rear of, § 552, p. 1057, n. 73 
Town bnilding, common carrier engaging in promotion 
of, § 14 

Tracing shipment, 

Initial carrier assnTning responsibility ol^ § 405, 
p. 89Q 

Penalties for refusal, § 482 

Bequest for as excuse for failure to give notice 
of claim, § 240 

Tra<^age, insufficiency of as excuse for delivery as 
respects rigiit to demurrage, § 340 
Track improvements, rate making, consideration for 
purposes § 290, p. 667 

Track storage charges, state eoTnmlssion’s power to 
allow recovery for, S 278, p. 638, n. 87 
Tracks, 

Defects resulting in injury. 

Admissibility of evidence as to ccmdition, § 
765, p. 1470 

Jury question as to negligence in main¬ 
tenance of, $ 768, p. 1501 
Presnmpfion as to negligence, § 764, p. 1450 
Sufficiency of evidence as to n^igence, § 766, 
p. 1484 

Passenger carriers. 

Care required and liability as to, §§ 735-742, 
pp, 1387-1395 

Trig^est degree of care in respect to, § 739 
Infection of, $ 736 

Pleading ne^gence in maintenance of, actions 
for injuries to passengers, $ 761, p. 1429 
Proximate cause of injury to passenger by failure 
to keep in proper condition, § 756, p. 1420 
Switches, ante 
Trade bill of lading. 

Defined, § 122 

Indorsement of as sufficient to transfer, § 128, p. 
245 

Trade-name; delivery to conmgnee doing business un¬ 
der, sufficiency, { 172, p. 331, n. 95 
Traffic, 

Glassification of for rate making purposes, § 288 
Bxpense of handling^, < 3 onsideration for rate mak¬ 
ing purposes, § 290, p. 666 
Kate making, volume considered for purposes of, 
§ 297, p. 677 

Traffic arrangements, connecting carriers, § 448 
Traffic congestion, probability of d^ay in transporta¬ 
tion because of, notice to shipper of, § 199, n. 1 
Train dheck. 

Evidence of right to transportation, § 603 
Transferability, $ 607 

Train connections, statutory regulation, § 567, n. 4 
Train crew, assault on passenger by member of, lia¬ 
bility, § 691, p. 1282 

Trainload lots, discrimination in respect to rates for, 
I 377, p. 845 

Trains, tickets, limitations as to, § 619 

Tramps, boarding train, duty of preventing, { 744 p. 

1398, n. 7 
Transfer, 

Bills of lading, § 128, pp. 243-261 

Ejection of pasc'^nger for failure to present, S 810, 

p. 1611 

Invalidity warranting ejection of passenger, § 
813 


Transfer—Continued, 

Mistake in punching, ejection of passenger in 
case of, § 816, n. 7 

Passenger alighting for purpose of making, lia¬ 
bility for injuries, § 698, n. 84 
Passenger carriers. 

Duly in respect to, § 648, pp. 1214r-1219 
Independent lines, §§ 651-653 
Penalty for refusal to issue or accept, § 649 
Penalties, unlawful sale or purchase of, § 650 
Right of, § 607 

Street railroads, § 648, p, 1215 
Evidence of contract, § 603 
Streets used by passmtgers making, liability of 
carrier for condition of, § 714 P- 1332 
Transfer companies. 

Baggage, liability for loss or injury, § 891, pp. 
1719-1722 

Common carrier, status as, §§ 7, 9 
Condition of goods received by, burden of proof 
as to, § 440, p. 953 
Connecting carriers, § 400 
Lien for charges, { 326 

Diroitation of liability, baggage or effects, § 891, 
p. 1720 

Loss or injury of goods, liability, § 73 
Transfer line, operators of as common carriers, { 0, 
p. 35 

Transfer service^ 

Charges for, § 314 P- 
Transportation distinguished, § 276 
Transfer station, passenger and carrier r^tioni^p 
of person leaving v^cLe at, § 566 
Transfer trade,' initial carrier placing cars on for 
connecting carrier, sufficiency, § 412, n. 85 
Transit, 

Custody and control of goods in, §§ 147-149, pp. 
290-297 

Dlness or incapacitation of passenger during, 
care required, § 694 P^ 1293 
Loss of property sold in, damages recoverable, S 
264 P- 616 

Transit commi<3»ion, subway leased from, liability for 
n^igence of commission, § 717, p. 1336 
Transit privil^e, through rate, § 314 P- 733 
Transitory nature, injuries to passengers, actions for, 
§ 7 ^ 

Transportation, 

Actions for refusal to receive and transport; § 
33, pp. 66-69 

Baggage, duty of carrier, { 862 
Care of property while in transit, §§ 59-66, pp. 
104-123 

Charges for, § 314 P- 725 
Conditions precedent to right of, §§ 29-31 
Connecting carriers, duty of, § 419 
Cost of, division of joint rates as dependent on, 
§ 300, p. 694 

Custody and control of goods awaiting, { 150 
Defined, S 276 

Delay in transportation, ante 
Diligence in, § 195 

Duties incident to, §§ 40-48, pp. 83-94 
Duty to receive and tian^rt property, §§ 27-34, 
pp. 62-69 

Excuses for refusal to xeceiye and transport, § 
28, pp. 62-65 
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Transportatioii—Continued, 

Incomplete performance, damafnes recoveralfle, § 
33,p es 

Injonction to enjoin refusal to leceiYe and trans¬ 
port property, § 34 

Ijoadm^ and unloading of live sto^ as incident 
to service of, § 70, p. 128 
Passengers, duty of carrier in respect to, §§ 538- 
540, pp. 1041-1046; | 640 
Payment of charges at end of, § 317 
Pomts beyond carrier's line, § 32 
Bate loainTig, cost of considered for puiposes, § 
290, pp. 665-668 

Sleeping car companies, duty as to, § 906 
Switching service distingui^ed, § 276 
Transfer service distinguished, { 276 
Trapdoor, closing of, contnbutoiy n^igence In at¬ 
tempting to board train after, § 787, n. 60 
Traveling cxpmises, money for as baggage, § 859 
Travding salesman^ 

Baggage or effects, § 860 

Delay in transporting or delivering samples car¬ 
ried as baggage, damages, § 902 
Loss of samples, principal’s right of action 
against carrier, § 894 

Traveling soliciting agent, furnishing cars, authority 
to contract in respect to, g 136, n. 70 
Treble damages, 

Gontinnoas sihipment of freight, prevention of, 
§ 499 

Disobedience of orders of regulatory body, § 462 
Limitation as to lime for action to recover, ap¬ 
plication to actions to recover overcharges^ § 
323, p. 776 
Trespass, 

Beeovery of damages for refusal to receive and 
transport goods, g 33, p. 66 
Wrongful ejection of passenger, rsnedy by action 
of, § 834 
Trei^passers, 

See, also, Ejection of passengers and intruders, 
ante 

Employees of others riding on train in violation 
of role, g 547 
Injuries to. 

Burden of proof as to, g 76^ p. 1440 
liability for, g 709 

Sufficimicy of evidence on question g 766, 
p. 1479, n. 97 
Moving trains. 

Ejection from, g 823 

Waming when attempting to hoard, g 724, n. 
11 

Passenger and earner relationship, g 560 
Passenger distingnished, g 545 
Bemoval from trains or cars, authority of em¬ 
ployees, g 828, p 1642, n. 46 

Trestles, 

Eiecti<Hi of passenger while train is crossing, 
liability, g 821, n. 10 

Passenger carriers, construction and Tnamt^^nauGe, 
of, g 739 

Passenger falling on after alightiiig frmn vehi¬ 
cle, liability for injuries, g 731, p. 1369, n. 28 

Trial, 

Breadh of contract, actions for, g 134, pi 272 

Against passf^nger earrieis, g 667, pp. 1241- 
1244 


Trial—Continued, 

Charges, actions to recover, g 318, p 764 
Connecting carrien^ actions against, § 443, pp. 
961-965 

Conversion, actions for, § 183, p. 375 
Delay in transportation, actions for, g 219, pp. 
433-439 

Demnrrage dtiarges, actions for recovery of, g 
347, p. 815 

Discrimination, action to recover damages for, g 
388, p. 863 

Penally, g 5U, p 1012 

Failure or refusal to furnish cars, actimis for, § 
38, p. SO 

Injuries to passengers, actions for, gg 767-770, pp. 
1493-1537 

Loss or injuries to baggage, actions for, gg 898- 
901, pp. 1732-1736 

Loss or injuries to goods, actions for, gg 257-260, 
pp. 584-606 

Overriiarge, action to recover, g 323, p 783 
Pass^ger earners, action for damages for re¬ 
fusal to transport passengers, g 540 
Penalties, 

Actions for failure to furnish and equip cars, 
g 472 

Actions for refusal to issue or accept trans¬ 
fers, g 649 

Prosecution for offenses, g 522, p. 1023 
Bates, shipper’s action to set aside, g 309, p 718 
Beview of order fixing rates, g 284^ p. 651 
Sleeping car companies, actions, against, g 919, p. 
1757 

Wrongful ejection of passengers, action for, g§ 
841-844^ pp. 1661-1666 

Triple damages, discrimination, recovery o^, g 388, p. 
864 

Triplicate bills of lading, issuance of, g 129 
Tripping, sleeping car passmiger, jury question as to 
n^ligence, { 919, p. 1758, n. 17 
Troughs, hve stock yards to be provided with, g 43 
Trover, 

Carrier's right of action for against person to 
whom goods were delivered for mistake or 
fraud, g 173, p. 342 

Loss or injuries to baggage^ maintenance odt g 
893 

Truck competitioii, rates for puiiM)se of meeting, g 
292 

Beduction, g 282, n. 49 

Trucking charge publication and filing, sufficiency of, 
g 302, p. 699 
Truckmoi, 

Common carrier, status as, g 8 
'Connecting carrier’s liability for negligence g 
424^ p. 923, n. 8 

Loss or injury of goods, liabilily, g 73 
Notice of special damage for delay in transpor¬ 
tation given to, snfilciency, g 229, p. 453 
Trucks, station platform, care required in respect to, 

§ 717, p. 1338 

Trunk lines, jomt rates, aUowanoes to tap lines^ g 
300, p. 692 
Trunks^ 

Baggage as inriuding, g 855, n. 76 
Delay in delivering at steamship pier, special 
dflnnages recoverable for, g 229, p. 455 
Trustees, 

Injuries to passengers, liability for, g 711 
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Trustees Cantinued, 

i^ailroad operated hy as common carrier, % 6, p. 
33 

Tuberculosis, passenger suffering from, time for 
boarding or alighting, § 729 

Tunn^s, 

Closing of doors and Tentilators when passing 
through, § 744, p. 1399 

Injuries to passenger in as result of smoke or 
gas, jury question as to negligence, § 76S, 
p. 1507, n. 15 

Turbulent crowd, warning alighting passenger as to, 
§ 724 p. 1337, n. S7 

Turnstiles, 

Injuries to passengers m, contributory negligence, 
5 784, p 1^, n. 14 

Passenger carriers, care required and liability 
in respect to maintenance of, 5 714^ P-1320, n. 
07 

Safety requirements, passenger carriers, 5 
p. 1334, n. 27 

Twenty-eight hour law, 

Xbreeptions to and provisions qualifying liability 
of carriers under, § 487 

Foreign country, effect of transportation partly 
in, § 485 

Jnry question as to compliance with, actions 
against connecting carriers, § 443, p. 9G2, n. 
51 

Iiien for charges incurred under provisions o^ § 
325 

live stock carriers, application of, § 84, p. 116 
Penalties for noncompliance with, | 484, p. 980 
Actions for, § 489 
Computation of time, § 488 
Fvidence in action for, § 489 
Jurisdiction of action, § 489 
Pleadings in actions for, § 489 
Transportation partly in foreign country as 
affecting, | 485 
Trial of action for, § 489 
Venue of actions, § 489 

Unloading live stock under provimons of, extra 
charges for, § 314, p. 736 

Typewritten copies, schedules, sufficiency under stat¬ 
ute requiring filing of printed schedules, § 302, p. 
703 

Ultiniate liability, connecting carriers, loss or inju¬ 
ries to goods, 5 446 

Unanticipated acts, fellow passengers, liability for 
injuries resulting, | 695, p. 1296 

Unattended <diUdieu passengers, degree of care in re- 
^ect to, § 694, p. 1291 

Unanthonzed place, passenger and carrier relation¬ 
ship of person attempting to board car at, § 557, 
p. 1064 

Unavoidable ac^dent. 

Act of Gtod as synonymous with, § 76, p. 141 
Adini<»dbility of evidence as to, actions foi delay 
m transportation, § 217, p. 427 
Belay m transportation excused by, § 203 
Injuries to pass^gers, res ipsa loquitur as ap¬ 
plicable, § 764, p. 1453 

Ix)ss or injury to goods, initial carrier’s liability 
in case of, § 406, p. 894, il 95 
Twenty-eight hour law, liability under excused 
by. 5 487 


Uncalled for goods, duty of delivery to right person 
in case of, § 174, p. 351 

Uncertain damages, conversion of goods, recovery of, 
5 1S4, p. 379 

Uncertain verdict or findings, loss or injuries to 
goods, actions for, § 260 
Uncertainty, jomt rates, 5 300, p. 690 
Unclaimed freight, right of sale by carrier, § 48 
Under charges puixdiaser of shipment as liable for, 
§ 316, p. 747 
Undertakers, 

Degree of care required in transporting passen¬ 
gers, § 678, p 1262, BL 8 
Transportation for, passenger carrier, § 534 
Undisclosed regulation, ticketSi transferability as 
affected by, 5 607, n. 90 

Undisclosed value, limitation of liability in accord¬ 
ance with, loss or injury to goods, § 102, p. 203 
Unfavorable weather, demurrage for detention be¬ 
cause of, § 337 

Unforese^ cemditions, penalty for delay in transpor¬ 
tation, defense, 5 458 

Unframed engravings; baggage as inclnding, 5 860, n. 
37 

Uniform, free transportation of police officers in, § 
582, p. nil, n. 25 
Uniform bill of lading. 

Charges under, consignor’s liability, 5 316, p, 750, 
n. 6 

lighterage as inclnded in, 5 n- 90 
Shipment reemved subject to conditions of, effe ct 
of statement on reempt, § 121 
Uniform express receipts, contract of carriage evi¬ 
denced by, 5 121, n. 83 
Uniform live stock contracts. 

Care of stock transported under, 5 63, p. 109 
I/Imitation of liabihly as affected by, 5 90 
Uniform rates, statutory provisions relating to, 5 
392, p. 870 
Union depots. 

Crowding resulting in injury to passenger, lia¬ 
bility for, 5 720, p. 1345, n. 9T 
Heating of, duty in respect to, 5 721, p. 1350 
Injuries to passengers, liabihty for, § 70$ 
Passenger cariler, status as, 5 534 
Wrongful ejection of passenger, liability for, 5 
829 

Union stock yards, d^veiy of live stock to connect¬ 
ing carrier in, sufficiency, § 412 
United States Govemmmit shipments, charges for, 5 
314^ p. 734 

Unjust discrimination. DiscrimiTisitlon, ante 
Unknown address, excuse for failure to give notice 
of arrival, 5 153, p. 3(R 

Unless compressed, limitation of liability, construc¬ 
tion of contract containing words, 5 112, p. 213 
Unloading. lioading and unloading, ante 
UninsiTiageability, live stock, burdeu of showing rea¬ 
sonableness of demend for unloading because o:l^ 
5 254, p. 556 

Unprecedented flood, avoidance of loss or injury by, 
negligence as affecting liability, § 83 
Unreasonable charges, recovery back, 5 320, p. 767 
Unreasonable rates, § 281 

Relief against, proceedings by. 

Bondholders, § 310 

Carrier, 55 305-^, pp. 709-716 

Shipper or consignee § 309, pp. 716-721 
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Unruly children, care required as to while passen- 
g^ers, § 694, p. 1291 

Unruly crowds, passenger carriers, protection of pas¬ 
sengers from, § 720, p. 1S46 
Unruly disposition, injuries to animals as result of, 
carriei's liability, § 54 

Unsafe place, injury to passenger ali^ting at, plead¬ 
ing in action to recover for, $ 761, p. 1433 
Unsafe premises, iiassenger earners, persons to whenn 
liable, $ 7^ 

Unstamped ticket, ejection of passenger on account 
of, § 814, n 94 

Unused ticket, redemption of, § 614 

By carrier in preparing rate schedule, § 581, p. 
1096, n. 90 

Unusual contingencies, duty of providing facilities 
to meet, § 40 

Unusual places, approacdies established at, passen¬ 
ger carrier's liability in respect to, § 715 
Unwholesmne water, furnishing to animals in transit, 
liability in case of, § 64, p. 122 
Upkeep, cost of considered in determiTiin^ reasonable¬ 
ness of fare, § 580, p. 1092 

Urban lines, fares, earnings from other lines as af¬ 
fecting reasonableness, § 580, p. 1093, n. 55 
Usages. Customs and usages, ante 
Use of premises, passenger carrier^ 

Care required and liability as to, {§ 713-722, pp. 
1326-1352 

Rules and regulations as to, § 575 
Usoal place, d^very at. 

Duty in respect to, { 167 
Sufficiency, $ 163 

Usual route, charges over, consignee’s liabilify for, i 
316, p. 756 

Usual stepping place, passenger and carrier relation- 
ship of person boarding ear at, § 557, p. 1067, 
n. 89 

Usury, penal regulations as affected by constitution¬ 
al ban on, § 454, n. 58 

Utilities commi^ssion, injunction against discrimina¬ 
tory rates fixed by, § 391 

Utmost care, passenger carriers, requirements as to, 

! 678, p. 1259, n, 83 

Utmost vigilance, fellow passengers, protection, 
against injury frenn, § 695, p. 1296 
Vague instructions, loss or injury to property, actions 
for, g 259, p. 594 
Vabdity, 

Bills of lading, § 124 

Contracts in violation of statute against dis- 
crunmation, g 392, p. 869 
Valises, ba^age as including, g 855, n. 76 
Valuables, concealment of nature of as affecting lia¬ 
bility for loss, g 78, p. 146 
Valuatiem of property, recapture puix>oses, g 298 
Value, 

Admissibility of evidence as to, actions for loss 
or injury, g 255, p. 563 

Burden of proof as to, actions for loss or inju¬ 
ries to goods, g 254, p. 558 
Concealment of as affecting liability for loss m: 
injury, g 78, p 146 

Convei-sion of goods, sufficiency of eyidence in 
action for, g 183, p. 374, n. 3 j 

Findings as to, actions for loss or injury to 
goods, g 260, n. 95 I 


Value—Continued, 

Boss or injury to goods. 

Admissibility of evidence as to, § 255, p 571 
Damages recoverable for, g 264, pp. 608-616 
Sufficiency of evidence as to, § 256, p. 584 
IriTfiitation of liability as to. 

Baggage or effects, g 875, pp. 1699-1702 
Construction of ctmtract, § 112, p, 213 
Instructions on, g 259, p. 601 
liOSS or injury to goods, § 102, pp. 195-206 
Operation and effect of contract, g 113, p. 219 
Presumptions and burden of proo^ g 254, p. 
545 

Waiver of provisions of contract, § 115 
Measure of damages, 

Gonvermon of goods, g 184, p 376 
Delay in tran^rtation, § 222 
Rates, reasonableness as determined by, g 293 
Value of property. 

Passenger carriers, consideration in determin¬ 
ing fares, g 580, p. 1094 

Rate base in determlTiing reasonableness of rates, 
§ 286, pp. 656-661 
Rate Tnaking, 

Apportionment for purposes of, g 297, it 677 
betemriiTiatian g 286, p. 657 
Value of services. 

Joint rates, division as dependent on, g 300, p. 
694 

Rate consideration for puiposes of, § 287 

Rates fixed with reference to, § 285 
Vandalism, injuries to passengers caused by, burden 
of proof as to n^Ligmice, g 764, p. 1459, n. 72 
Variance, 

Breach of contract of shipment, actimis for, g 
134^ p. 27i 

Breach of contract or duty to transport, 
agamst passenger carriers, § 665 
Charges, actions to recover, § 318, p. 762 
Connectmg carriers, actions against, g 439, p 945 
Contributory negli g en c e, § 799 
Conversion actions, g 183, p. 371 
D^ay in transportation, actions for, g 215, p. 
419 

Delivery of goods, actions for failure to perform 
contract, § 160, p. 316, n. 52 
Discrimination, actions to recover penalties, 6 
511, p. 1012 

Injuries to passengers, actions for, g 763, p. 1442 
Iioss or injuries to baggage, actions for, g 886 
Ix)ss or injury to goods, actions for, § 253%, p. 
530 

Overdiaiges, actions to recover, g 323, p 779 
Refusal to receive and transport property, actions 
for, § 33, p. 67 

Sleeping car companies, actions a gaiTiRt-^ g 919 
p. 1755 ’ 

Wrongful ejecti<ni of passengers, action for. fi 
837, p. 1654 
V^etables, 

Care in transporting^ instructions as to 6 259 
p. 595, n. 47 » ' 

Freeing resulting in injury to, d^very by car¬ 
rier as relieving bim from liability, g 185, n. 
67 

Vehicles, safety requirements, imssenger carriers, § 741 
V^ocipede, passenger and carrier relationsldp of 
person riding on, § 552, p. 1066 
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y^tilation. 

Admissibility of evidence as to lack of, actions 
for loss or injury to goods^ § 255, p. 563, n. 
89 

Connecting carriers, duty in respect to, § 421 
Duty in respect to fuml<5hljig ventilat^ cars, i 
49, p. 97 

Facilities for, duty of fumisbing, § 54 
Instructions to carrier as to, law question, § 258, 
p. 594 

Perishable goods, duty of carrier in respect to, § 
62 

Waiting rooms, duty in reject to, § 721, p. 1349 
Ventilators, closing of when passing through tunn^ 
duty in respect to, § 744^ p. 1399 
Yenne, 

(Breach of contract or duty to tran^ort, actions 
against passenger carriers, § €64 
Connecting carriers, acti<ms against, § 437 
Conversion, action for, ( 183, p. 369 
Dday in transportation, actions for, § 211 
Failnre to driver, actions for, f 160, p. 315 
Injuries to passengers, actions for, § 759 
lioss or injury to goods, actions for, § 246 
Overcharges, actions to recover, § 323, p. 774 
Penalties, § 497 

Passenger carriers, actions for damages for re¬ 
fusal to transport passengers, § 540 
Penalties, 

D^y in transportation, actions to recover, § 
460 

Failure to famish and equip cars, acti<ms for, 
§ 472 

Iioss or injuries to goods, actions for fail¬ 
ure to pay, $ 479 

Prosecntion for offenses, § 522, p. 1019 
Befosal to rec^ve and trani^ort property, actions 
for, § 33, p. 66 

Sleeping car cmnpanfps, actions against, § 919, 
p. 1754 

Twenty-eight hour law, penalties for noncompli¬ 
ance with, actions for, § 489 
Wrongful ejection of passengers, actions for, § 
835 

Verdict, 

Breach of ccmtract or duty to trani^rt, actions 
for, § 667, p. 1244 

Connecting carriers, actions against for loss or 
injuries to goods, § 443, p. 961 
Gontiihntoiy n^;ligence, § 805 
Dday in transportation, actions for, § 219, p. 439 
Injuries to passengers, actions for, § 770 
lioss or injnnes to baggage action for, § 901 
Lioss or injury to goods, actions for, § 2^ 

Sleeping car companies, actions against, % 919, 
p. 1759 

Wrongful ejection of passengers, action for, S 
844 

Venfication, 

Claim for damages, necessity, { 239, p. 483 
Notice of claim for damages, waiver of, { 241, pu 
493 

Vermin, negligence of carrier resnlting in loss by, 
construction of contract llmitlDg liability in case 
of, § 112, PL 215 
Vestibnles, 

Boarding passenger withm as having reached 
safe place, tsUuA cars, { 733, p. 1385, n. 92 


Vestibules—Continued, 

Injuries to passenger in. 

Jury question as to negligence, § 768, p. 1506 
Sufficiency of evidence as to negUgence, | 
766, p. 1488, n. 25 

Opening of door to, negligence as respects injury 
to passengers, § 689, p. 1284, n. 9; j 744, p. 
1399 

Safety requirements, § 741 
Vexation, damages for. 

Passenger carrier’s refnsal to transport passeor 
ger, § 540 

Wr<Higfiil ejection of passengers, S ^0, n. 5 
Vidous dog. 

Injuries to passengers by, jury question as to 
negligence, § 7^, p. 1497, n. 48 
Station platform, care required as to passengers, 
t 717, p. 1339, n. OT 

Vidons propensities, injury to live stock. 

Admissibility of evidence as to, § 255, p. 564, n. 5 
Instmctions on liability, § 259, p. 599, n. 60 
Vidonsness, 

Injnnes to animals. 

Carrier’s liability, § 54 
limitation of liability for, § 101 
IjOSS or injury to animals as result alj liability, 
{ 79, p. 157 

Vmdictiveaess, wrongfol ejection of passenger, exem¬ 
plary damages, § 853 

Violation of law, dday in transportation to avoid as 
excuse for, § 204 
Violence, 

Fjecti<m of passengers, liability as dependent <m, 
5820 

Exemplary damages, § 853 
Proximate cause of loss or injury, neces^ty as re¬ 
acts limitation of liability, § 114, n. 31 
Vis major, injnnes to passengers, liability for, § 697 
Vitality, loss or injury to animals as result of want 
of, liability, § 79. p. 158 

Void ticket, ejection of passenger on account of, § 
813 

Volume of traffic. 

Consideration in determining time for transpor¬ 
tation, § 194, p. 395 

Bate making, consideration for puiposes oJ^ 5 
297, p 677 

Voluntary ac^ passenger and carrier rdationship 
terminated by, § 563 

Voluntary maintmiance of rates, reasonableness as 
evidenced by, § 299, p. 687 
Voluntary payment. 

Defense of, action for penally for excessive fare, 
5 587, p. 1145 

Ebccessive charges, recovery back, § 320, p. 766 
Overcharge, defense to action for penalty, 5 ^64 
Volunteer employee, passmiger carriers, liability for 
acts oj^ 5 690, p. 1278 

Vomiting, intoxicated passenger, ejection oC S 808, n. 
81 

Voudier, ticket as, § 603 

Wage demands, street railroads, rate of fare as 
agreed not affected by, § 583, p. 1123, n. 21 
Wagoners, common carrier, status as, § 8 
Waiting rooms. 

General public Yisitiii& care required as to, § 
700. m 8 
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Waitiii£^ rooms—Gontmned, 

Intruder eausing injuries to passenger, liability 
for, § 696 

Maintenance of, f 6^, p. 1206 
Opening for accommodation of passengers, duty 
in resqaect to, § 721, p. 1347 
Passenger and carrier relationsliip of one enters 
ing, §556 

Passengers slewing in, rules and r^ulations as 
to, § 571 

Safety requirements, § 717, p. 1334 
Smoke aceumulatLcm in, duty of carrier in re* 
^pect to, § 721, p. 1349, n. 16 
Ventilation, duty in respect to, § 721, p. 1349 
Wrongful ejection of passenger from, 
liability, § 828, p. 1642, n. 39 
Pleading in acll<Hi for, § 837, p. 1652 

Waiver, 

Charges, defense in action for, § 318, p. 760 
Claim for damages, sufficimicy of evidence as to, 
§ 256, p, 583 

C. O. D. shipments, breach of duty in regard to, 
§ 186, p. 383 
Conversion of, 

Baggage, § 871 
Goods, § 182 

Damages, plaims for, § 232 

Defenses, actions for injuries to passengers, § 
762 

D^ay iu transportation, ri^t of action arismg 
out of, § 208 

Ddivery to wrong person, § 174, p. 351 
Discnmination by means o:^ § 364, p. 826 
Excess baggage^ deriaration of, § 875, p. 1702 
Extra fare, failure to purchase ticket, § 601, p 
1155 

Forfeiture of ticket, § 608 

Inspection, right of as provided for in bill of 
lading, § 170 

Interest, dement of damage for loss or injury to 
goods, § 265 
lieu for charges, § 330 

Ddivery of goods to consignee, § 316, p. 752 
limitation of liability, benefit of, §§ 115, 116 
Connecting carriers, § 407, p. 909 
Jury question as to in actions for loss or in- 
juries to goods, § 258, p. 591 
Timitatious, 

Actions for darnages, § 243 
Tickets, § 621 

Misrouting shipmmit of live stock, § 82 
Notice of claim for damages, { 241, pp 490-495 
instmetious as to, § 259, p. 601, n TO 
Personal delivery, express company, § 171 
Pleading of, actions for dday in trani^ortation, § 
215, p. 418 

Prepayment of charges, acceptance of goods as, § 
313 

Presumption of negligence, injuries to passengers, 
§ 764^ p. 1454 

Provisions of contract imposmg duty of loading 
and unloading on shipper, § 70, p. 131 
Rates, 

Alteratum by, § 275, p. ^5, n. 67 
Increasng or decreasing, { 396 
R^ulatory commission, mips as to form of com< 
plaint for refund oif excessive charges, § 309, 
p. 720 


Res ipsa loquitur doctrine, injuries to passengers; 
S 764, p. 1455 

Rules and regulations, passenger carriers, § 574 
Signature, reduced rate tickets, § 621 
Special pleading ot, actions for loss or injury to 
goods, § 252, p. 527 
Stamping of ticket, § 621 

Surrender of bill of lading before delivery of 
goods, § 172, p. 334 

Tickets, conditions and limitations, § 621 
Twenty-eight hour law, § 64, p. 118 
Written notice of car requirements, § 37 
WakiTig- passenger, sleeping cars, duty in respect to, 
§ 909 

Walking to destination, damages recoverable for by 
passenger refused transportation, § 671, p. 1247 
Walks, 

Injuries to passengers; jury question as to neg¬ 
ligence in respect to condition of, § 768, pu 
1501 

lighting of, passenger carrier’s duty in respect 
to, § 718, p. 1340 

Safety requirmnents, passenger carriers, § 717, 
pp 1333-1340 
Wantonness, 

Injuries to passengers, 

Contributory ne^gence as affecting right to 
recover, § 783 

Exemplary damages as dependent on, § 772 
Jury question as to, § 768, p. 1494, n. 39; § 
768, p. 1499 

Pleading m respect to, § 761, p. 1431 
Sufficiency of evidence on question of, § 766, 
p. 1481 

licensee or trespasrer injured as result of, lia¬ 
bility, § 700 

TiTYiitation of liability as defense of loss caused 
by, instruction on, § 259, p. 601, n. 68 
Pleading oj^ actions for injuries to passengers, 
§ 761, p. 1432 

Wrongful ejection of passengers. 

Contributory negligence as defense^ § 832 
Elxemplary damages for, § 853 
liability of earner, § 8^ p. 1644 
War, inflated values because of, rate base as affected 
by, § 286, p. 657 

War purposes, passengers on railroad built by govem- 
mmit for, common carrier as to, § 532 
Warehouse, 

Custody and control of goods while awaiting 
transportation in, § 150 

Deposit of goods in as waiver of lien for <diarges, 
§330 

Rental of by carrier as discrimination, § 384^ n. 
55 

Usual place for dddvery, § 167 
War^ouseman, 

Actions against carrier as, § 158 
Ravage h^d as, 

Bnrden of proving want of care cauifing loss 
or injuries, § 897, p. 1727 
liability as in respect to, § 882 
Bnrden of showing receipt of goods as, actions 
for loss or injury to goods, § 254, p. 537 
O. O. D. shipments, liability as, § 186, p 385 
Demurrage, liability for, § 344^ p. 809, n. 17 
Discriminatian against, § 355 
THYi^inption from liability as, § 106 


1895 



CABBISRS 


WarehouspwiaTi—Continued, 

Initial carrier as, § 414 
Uabmty. § 406, p. 905 

Instmctions distingijisblng liability of, actions 
for loss or injury to property, § 259, p. 995 
Intermediate carrier’s liability as, storage of 
goods on refusal by succeeding carrier, § 423 
liability as. 

Baggage or effects, § 8S4 
liUck of diligence in removing goods creating 
liability as, § 156 

Storage of goods on consignee’s failure or re¬ 
fusal to accept, i 179 

Iiien for chaiges as subordinate to lien of, 5 329 
Timiting liability to that of, § 105 

Jury question as to, § 258, p. 591, n. 3 
Misdelivery of goods, liability of carrier as, § 175 
Nature and extent of carrier’s liability as, § 157 
Bebates to as discrimination, $ 379, p. 850 
Receipt, delivery to carrier as constructive de¬ 
livery of goods, § 144 
Terminal carrier’s liability as, § 423 
'Warehousing goods, 

Conversion as result of, § ISl, p. 366 
Failure or refusal of consignee to accept, § 179 
Terminal carrier's negligence in respect to, initial 
carrier’s liability for, § 406, p. 896 
Warnings, 

Alighting from moving train in face of, contribu¬ 
tory n^ligeuce, f 793, p. 1573 
Boarding or alighting from vehicle, duty as to, § 
7^ pp. 1356-1359 

Contributory n^ligence in disregard of, § 779 
Passengers, 

Approaches, duty when nnsafe, § 714, p, 1330 
Duty of carrier as to, § 682 
Pleading failure to give, actions for injuries to 
passengers, S *^61, P- 1428, n. 93 
Warranties, transfer of hiU of lading, § 128, p. 259 
Warranty of goods, pnrchaser of draft with bill of 
lading attached, rights under, § 128, p. 253 
Wartime control, limitation of liability, baggage or 
effects, § 877, n. 28, 29 
Regulations in respect to, § 875, p. 1701 
Wartime embargo, pleading as defense, actions for 
delay in transportation, § 215, p. 418 
Washouts, 

Injuries to passengers, presumption of negligence, 
§ 7H P. 1455 

Passenger and carrier relationship of person leav¬ 
ing car for purpose of going around, § 566 
Waste, charges for transportation of for disposal, § 
314, p. 734 

Watches, baggage as including, § 858 
Watchinau, 

Assault on passenger, liaMlity for, § 601, p, 12S2 
Baggage or effects, duty as warehouseman as re- 
quirmg employment of, § 886 
Water competition, 

Discrimmation as justified by, § 363 
Rates for puipose of meeting, § 292 

Power of carrier in respect to, § 277, p. 628, 
n. 5 

Reduction, § 282, n. 49 

Water, loss of goods by, liability, § 71, p 134 

Prima facie proof of negligence, S 254, p. 529 
Water over tra<^ speed of train in case of, negligence 
as to passengers, § 749, n. 76 


Water transportation, interstate commerce, Caixnadc 
Amendment as applicable to, § 406, p. ^2 
Watering live stock. 

Agent’s authority to contract in respect to, § 141 

p. 280 

Connecting carriers, duty in respect to, § 420 
Delay in tran:^rtation. 

Actions for, instructions, § 219, p. 438, n. 41 
Compliance with regulations as to, liability in 
case of, § 204 

Duty in re^ct to, § 64, pp. 112-122 
Facilities, duty to provide, § 43 
Injuries to live sto<^ as result of negligence^ 
Actions, 

Admissibility of evidence, § 255, p. 565 
Jury questions, § 258, p. 5SS, n. 88 
SnfGlciency of evidence, § 256, p. 580, n. 
46 

Connecting carrier’s negligence, initial car¬ 
rier’s liability for, § 406, p. 896 
Penalty for noncompliance with statute { 484^ jk 
989 

Waybills, 

Admissibility in evidmice^ 

Actions against connecting carriers for loss 
or injuries to goods, § 441 
Actions for loss or injury to goods, § 255, p. 
560 

Connecting carrier. 

Delivery to as sufficiency delivery, 5 412 
Misdelivery as excused by provisions in, § 426 
Delivery to carrier, admlqsibility to idiow in ac¬ 
tions for loss or injury to goods, § 255, p. 561 
Jury question in respect to notations on, actions 
for loss or injury to goods, § 258, p. 586, n. 80 
Notations respecting feeding and watering live 
stock, binding effect, § 130 
Through shipment as evidenced by, § 405, p. 889 
Weakness of animals, loss or injury due to, liabilily 
in case of, § 79, p. 157 
Weapons, baggage as including, § 860 
Wearing apparel. 

Baggage as indiuding, § 856 
Delay in transportation, damages recoverable, S 
225 

Weather conditions. 

Delay in trani^ortation caused by, excuse, S 201 
D^very to consignee as affected by, § 162 
Demurrage, dd.ay in unloading caused by, § 345 
Heating of waiting room as dependent on, { 721, 
p. 1350 

Injuries to passengers caused by, liability for, § 
697 

Time for transportation as affected by, $ 194, p. 
395 

Weather prediction, admissibility of evidence as to, 
actions for damage to goods by flood, S 255, p. 564 
Weighing, 

Charges for, § 314^ p. 740 
Grain, duty of carrier, § 67, p. 124 
Grain shipped in bulk, duty of carrier, § 19, p. 51 
Weight, 

Charges as dependent on, $ 314, p. 725 
Falsification crimmal liability, § 526 
I/imitation of liability for loss or deficiency in, 
construction of contract, § 112, p. 215 
Overcharge as result of inaccuracy in, § 321 
Presumption as to, actions to recover overcharges, 
§ 323. p. 780. n. 84 
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Wei^t—Continued, 

Rates, reasonableness as affected by, § 293 
Shipper’s sworn statement as to, effect of, % 67, p. 
124, n 6S 

Weight, contents, padnng, marks and damage, limita¬ 
tion of liability, constmction of contract contain¬ 
ing words, § 112, p. 213 

Wet floors, station platform, care required to protect 
passengers from injuries, § 717, p. 1339, n. 57 
Wetness, limitation of liability for damage caused by, 
construction of contract. § 112, p. 215 
Wharf companies. 

Connecting carriers, 5 400 

Railroad operated by as common earner, § 6, p 
37 

Wharves, discrimination with refa:ipct to use of, f 368 
Wheels, safety requirements, passenger carriers, § 741 
Wild animals, injury to stock confined in pens from 
duty to protect against, § 43 
Willfulness, 

Assault by employee, passenger carrier’s liability 
for, § 691, p. 1281 

Breach of duty, loss or injury to goods as result 
of, exemplary damages as recoverable, § 269 
Injury to passenger. 

Contributory ne^gence as affecting, § 783 
Exemplary damages as dependent on, § 772 
Jury question as to, $ 768, pi 1494, n. 39 
LiabiUty for, § 689, Pl 1274 
Pleading in respect to, § 761, pp 1431,1432 
Suffimency of evidence on question of, § 766, 
p, 1481 
Misconduct, 

licensee or trespasser injured as result of, 
liability, § 709 
Tjimitation of liability. 

Construction of contract containing 
words, f 112, p- 213 
Passenger carriers, § 626 
Wrongful ejection of passengets. 

Contributory negligence as defense, S 832 
Liability of earner, § 828, ix 1644 
Wmdow guards or screens, pa&«-enger carriers, duty 
of providing, % 741 
Windows of cars. 

Body protruding through, contributOTy negligence, 
§ 797 

Opening or closing of, duty of carrier, § 74^ pu 
1399 

Falling resulting in injury, presumption of neg¬ 
ligence, § 764, p- 1461 

Injuries to passengers, contributory negligence, 
jury question as to, § 803, p. 1597 
Tunnels, closing when passing through, § 744, pi 
1399 

Windstorm, loss or injury to goods as result of, lia¬ 
bility as within eso^tion of act of God, S 
76, p 142 

Baggage, § 899, p. 1734, n. 31 
Withdrawal, assistance of passengers, hoarding or 
alighting frmn vehicles, § 727 
Withholding goods until payment of charges, § 325 
Withholding shipment, ovmer^s ri^t in respect to, { 
147 

Witnesses, convenience of in determining venue, ac¬ 
tions for injuries to passengers, § 759 
Women. Female passengers, ante 


Wood pulp, rates, classification for purpose of, § SIA 
p. 726, n. 11 

Wood, rates, cla ossification for purposes of, { 314, p- 
726, n. 11 

Words and idirases. Definitions, ante 
Work train. Construction trains, ante 
Working capital. 

Rate base, mdnsion in, § 580, p. 1095 
Rate making, consideration for purposes of, § 
2S6, p 659 

Workmen, transporter of as emnmou carrier, § 531, n. 
55 

Wreck, 

Delay in transportation as result of, 
liability for nedigence, § 195 
Passenger carriers, § 661 

Passenger and carrier relationship of person leav¬ 
ing car for purpose of going around, § 566 
Injuries to passengers^ pleading facts in relation 
to, § 761, p. 1431 

Motor vehicles, presumption of negligence as re¬ 
spects injuries to passengers, § 764, p. 1458 
Tweuty-dght hour law, liability for noncompli¬ 
ance with as excused by, § 487 
Wnt of review,, order of r^^ulatory commission fix¬ 
ing rates, § 307 

Written claim, damages, necessity of, f 234 
Written notice. 

Arrival of goods, necessity of, § 153, p. 302 
Car requirements, shipper’s duty of giving, § 37 
Claim for da-mng As , 

Necessity, § 239, p. 482 
Waiver ot, § 241, p. 493 

Wrong person, delivery to, liability in case of, §§ 173- 
175, pp. 342-355 

Wrong place, delivery at, liability in case of, § 176 
Wroi^ ticket, mistake in giving passenger, effect of, 
§ 600 

Wrong train. 

Ejection of passenger taking, § 817 

Conti ibntory neghgence as defense to action 
for, § 832 

Jury question m reqaect to, g 842 
Fare in respect to passenger on, g 596 
Misdirection causing passenger to take, damages 
recoverable, § 671, p 1247 
Passenger and carrier relationship of person get¬ 
ting on, g 557, p 1067 

Passenger taking, duty of carrier in rei^ect to, 
g 642 

Wrongdoer, duty to receive and transport property 
tendered by, § 28, p. 64 

Wrongdoing, limitation of liability for, loss or injuries 
to baggage, § 876 
Wrongful act. 

Injuries to passmiger^ 

Burden of proof as to, g 764, p. 1447 
Pleading, g 761, p 1428 

Wrongful billing, initial carriers, liability for, g 415, 
BL 15 

Wrongful ejection of passengers. 

Actions for, §§ 833-845. pp. 1650-1666 

Admissibility of evidence, § 839, pp. 1656-1659 

A^ravation of damages, § 852 

Annoyance, damages for, g 850, n. 5 

Answer in action lor, § 837, p. 1653 

Arrest for supposed assault, damages for, g 851 

Burden of proof in action for, § 838 

Chagrin, instruction on, g 813, n. 31 
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Wiongfol ejection of passengers—Ckmtinned, 

Children, parent’s right to danigges, § 810, p-1618 
Companies and persons liable for, § S29 
Complaint in action for, § S37, p. 1^1 
Conductor, liability of carrier, § 82S, p. 1612 
Conductor’s mistake as to right to transportation, 
liabmty. § 818 

Consequential damages, § 852 
Contributory ne^igence as defense, § 831 
Pleading of, § 837, p 1653 
Suihciency of evidence as to, § 840 
Damages, §§ S46-S64, jgi. 1666-1674 
Aggravation of, § S52 
Bbrpenses, § SIS 
Humiliation, § 850 
Inadequacy or excessiveness, $ ^4 
Inconvenimice, | 848 
Instructions on, § 843 
Jury question as to, § 842 
Doss of time, § 848 
Mental suffering, § 850 
Mitigation of, § 852 
Physical injuries, § 849 
Pleading, § 837, p. 1653 
Proximate damages recoverable, § 851 
Bemote damages as recoverable, | 351 
DedLaration in actions for, § 837, p. 1651 
Defenses, §§ 831, 832 
Direction of verdict in action for § 842 
Di^ace, damages as recoverable for, § 847 
Disuiissad and nonsuit in action for, § S42 
Dvidence in actions for, §§ 838-840, pp. 1655-1661 
Admissibility, § 839, ppi. 1656-1659 
Sufficiency, § 830 
Bxces^ve damages, § 854 
Exemplary dsnnages, § 853 
Express companies liability for, § 829 
Fact questions in action for, § 842 
findings in action for, § 844 
Force, sufficiency of evidence as to, $ 840, n. 78 
Form of action for, § 834 

Gross n^ligence, sufficiency of evid^ce as to, $ 
840, n. 79 
Humiliation, 

Damages for, § 847 
instruction on, § 843, n. 31 
Inadequate damages, f 8^ 

Indignities, damages for, § 847 
Instructions in action for, § 843 
Issues in action for, § 837, p. 1654 
Jurisdiction of action for, § 835 
Jury questions in action for, § 842 
Daw questions in action for, § 842 


Wrongful ejection of passengers—Continued, 

Diability for, § 828, pp. 1641-1645; § 829, pp. 
1645-1647 

Tjmitations in action for, § 836 
Maliciousness, presumption as to, § 838 
Manner of ejection, pleading, | 837, 1652 

Mental suffering, presumption as to, § 838 
Misleading or contradictory instructions in action 
for, § 843 

Mitigation of damages, § 852 
Mortification, instruction on, § 843, n. 31 
Moving train, contributory n^ligence as defense^ 
§ 832 

Nominal damages, § 847 
Petition in action for, § 837, p. 1651 
Place, pleading, § 837, p. 1652 
Plea in action for, § 837, pl 1653 
Pleading in action for, § 837, pp. 1651-1655 
Piesnmptlmis, § 838 
Proof in action for, § 837, p. 1654 
Proximate cause of injury, liability for dflmfl£;es, 
§830 

Proximate damages recoverable, § 851 
Beduction of loss, § 852 
Be-entry on payment of fare^ § 826 
Bemote damages, § Sol 

Bemoval from one car to another in enforcing 
regulations, § 820 

Beplication or reply in action for, § 837, p. 1654 
Besistance to, § 824, p 1638 
Sleeping car companies, liability for, § 829 
Substantial damages as recoverable, § 847 
Sufficiency of evidence in action for, § 840 
Time, pleading, § 837, p. 1652 
Trial of action for, §§ 841-844, pp. 1661-1666 
Variance in action for, § 837, p. 1654 
Venue of action for, § 835 
Verdict in action for, § 844 
Violence as necessary ^emenl^ § ^0 
Wrongful refusal to deliver, conversion as arising 
from, § 181, p. 363 

Wrongful reshipment, Paiges as recoverable for, § 
314, p. 737 

Yard engines, railroad’s duty respecting famishing, § 
40, n. 33 
Yards, 

D^very of cars at as sufficient for demurrage 
purposes, § 340, n. 34 
Stockyards, ante 

Zone lines, rates in accordance with, determiTiation of 
reasonableness, § 283, p. 6^, n. 60 
Zones^ rate mating, establishment for purposes ot § 
291 
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CASKIESS 

!a view ot the adoption m many jur¬ 
isdictions of the Uniform Ckimmercial 
Code, which is applicable to transac¬ 
tions entered into and events occurrmg 
after the date ;t becomes effective m a 
particular lunsthction its provisions 
should be exammed m connection with 
tne use of this title 
The “Motor Gamer Act 1935” anti 
other statutes, m so far as they relate 
to the relationship of a lend earner and 
Its customers, are considered m this 
Title, as relating to matters between 
the public authont'es and the land 
carrier see other titles, such as Com¬ 
merce, Consututjonal Law, Motor Ve¬ 
hicles, etc Matters relating to earners 
by air see the title Aenal Navigation, 
and to c^*rriers by water see the title 
Shippmg and like titles 

§ 1. Kinds of Garners 

|iage25 

1 US—Sea Ins Cl V Sinlv. CCAIU. 166 F2d 

o2i 

La —Higginbotpam \ Fubtat Bdt Railroad Commn- 
Apn till So 6S rob dm 181 S) 221 alTd 
18b Sb 395 192 La 525 

SC—Wi-idham V Pate, to SE2d 27a i92 SC 271 
Similar dcfimtioos 

US—Rutsidl TraitsTer Inc v US CA 547 F2d 
231 

Ga —Undeaefler v L C Rchinsam & Son% Inc 141 
SE2db47 lllGaApp4il afd 144S£2d7SS 
221 Ga 39^ 

N \ —Graaer v State. i81 N \ S2d 904 15 Mist 2d 
471 affd i92 N ^ S2d M7 9 A D2d S29 
S C —Hutxabee Tran&po^ Cofp v Western As«-ur Co 
oTloroato Canada. 121 SE3d <05 23SSC 565 

2 La—^HisgtnDQcHam \ Piiblit Belt Railioad Gom- 

missKRi. a^pra. ii 1 

3 Mis&—Frtoin Mills, Int v Williams US So 2d 

339 238 Miss 335 

Wis —C3JS ated m United Paroel Snvice of Milwau- 
kee V PtiUit Service Conumsuon. 4 N W 2d 138 
142, 240 Wis 603 idi oen 5 NW2d 635 240 
Wis 603 

5 in— Crane \ Railway E^pievs Agency 1^ N E2d 

866.369 10 !10 

Pa—Betteraian \ Ameotan Stores Go 16 Cambna 
113 

Wash—McnonaU v Irt^ 445 P2d 192, 74 Wash 2d 
431 

Contractual exemption of lioMity 
for negligence. It has been broadly 
stated that a contractual exemption of 
liabflity from negligence as to a com¬ 
mon earner is void only when the earn¬ 
er IS actmg m public, not pnvate, ca¬ 
pacity'' 

5.5 Fla —Riissdi v Maitm. 88 So 2d 315 

§ 2. In General 

6 lU—CJJS. cued m v Rtman, 77 N£2d 

454 457 333 lUApp 301 

Mont —^Soani of Railroad Gem rs v Gaml^Rolmison 
O III P2d 30a 111 Mont 441 
OU—CJ.S. died in Fisther v Oklalioi»> Qty 174 
P2d244 247 198OL1 22.ten dm 67 80 1315 
331 US 824 91 LEd 1840 


Compuiy tnmsportiag own goods held not cssen- 
ers 

La—Gn&uer Bato i Rouge Port Cb-nmiss on v Car^ll. 
int App 205 Sold 151 annulled and set aside 
214 So 2d 119, 252 La 718 

Uso* of hi^wa>s not aeces^^n!) a carri^ 

Ap 7 —Anaona Corp CtHnmisston s Qmtuientai Sec 
Guards. 443 P 2d 406 103 Anz 410 

§ 3. Common Gamer in General 
Library References 
Gamers <s=»4 

Summers, The Law of Oil and 
Gas§ 97S 

S L S —^U S V Cuntr.ict Steel Camers. Ind 76 S Ct 
-4il 350 US 409 100 LEd 482—Cutter ^ 
Allied Van Lmes. Inc DCCal 349 FSupp 907 
affd C A 514 r2d 1196 

Ari—Kcmc Ips Co v Coinpgton 501 SW2d 219 
255 Art 409 

Cedo —Northwest Transpevt Service, In*, v PuHit LliL 
iiies CiHninissxm. 593 P^ 1366. 197 Colo 437 
111 —Me>er v Rozraa 77 N E 2d 454 333 Hi App 301 
Iowa—CJSL ated in CinJe Exp Co v Iowa State 
Commence Commtssian 86 N W 2d 888. 893 249 
Iowa 651 

Xy—PaiLei v Stewart 176 S W 2d 88. 296 Ky 48 
—Higpnbotham \ Pubhe Belt Railtoad Cmnimv- 
sion. supra, n 1 

Mass—Mt Tom Motor Lines v McKesson & Roobrns, 
b9 NE 2d 3 325 Mass 45 

Minn—Cummings v Great Amencan Casualty Co 
235 NW 017 iS3 M<iin 112—State v RocL 
IsLind Motor Tr,jisit Co. 295 NW 519 209 
Mum 105 

Mo—Soaihem Aov<noL Bag A. Paper Co v Tenmnal 
R Ass 1 of St louis. App 171 SW2d 107 
Nd>—CJ S. ated in Applic?tKui of Feiguson TruCfong 
Co 81 NW2d 915 922. 164 Neb SS 
Tom—<LiS tiled m Robeits v Unoxville T-snsit 
Lines. 259 SW2d 883 889. 36 iiainApp 595 
Tex—CJS quoted m Austin Firopxoof WandHiase 
Transfer Co v Faltinsoo, OvAiqi 144 SW2d 
905 907 

Simihnr defhiitioilS 

US—US V Smith, C A Ohio. 215 F 2d 217—National 
Ai&norBegiilatqry UtdiQf Comisv FCC CA 
525 F2d 630 173USAppDC 413. cert den 96 
SCI 2203 425 US 992. 48 LEd2d 816 
ni —nimois Highway Transp Co \ Hantel, 55 N E 2d 
710 323 III App 364—^lacLsoavdle Bus Line Co v 
Watson, 110 NETd 834 349 DI App 462 
La—Brown v Hmner'Ooyline B*is Lines App 23 
So 2d 348 

Me—^Public Utdibes Coniioissam v Johnsoo Motor 
Transport, 84 A 2d 142. 147 Me 138 
Mas&—Fust Nattonal Stoics v H P Wddi Go. 55 
NE2d20a316Mau 147 

Mich—G ft A Truck Lme, Inc v Piddic Scrv<ce 
Goiiiin<^oii, 60 NW2d 285 337 Mich 30&- 
Grevliouiid Coq) v Mirhig^n PuUic Service Cbm- 
nnssioii. 104NW2d 395 360 Mich 578 
Pi—^Merchants Pared Ddiveiy v Pennsylvania Pubhe 
Uniity Comiiussioii. PaSuper 28 A 2d 340 344. 
imPaSoper 120 

Tex —C JJS died m Rogefs v Oesp* ft Go. Ov A|q> 
759 SW2d 928, 930—Texan Meat Cb v Inotvi. 
Q\App.30SSW2d9S6 

**Rfidial highway comaioD cameC* defined 
Cal—^Bngntdi v Seaboard Tianq> Co 178 P 2d 445 
448.29Cai2d 782-HiU\ ProgiessCo iaOP2d 
956, 96a 79 Cal App 2d 771 

Thrapihe aathiMnty ns enmer 
OU —Application of OkGhonb> Tiunpike Authority 
221 P2d 795. 203 Old 335 

Serue nay entity 

Mo—State ex rd Bnnks Inc v Public Service Com- 
mivsion, App 535 SWU 582 
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9 Tex —Austm Fireproof Warehouse Transfer Co v 

Faitinwn supra, n 8 

10 Ill—^Meyer v Razran, siqxs. n 8—Type ft Press 
of HI Im. V Gorter 164 N £2d 223 24 ill 
App 2d <86 

lov-a—CJ S quoted n Oick Exo Go v Iowa State 
Ccctciene Commission. 86 N W 2d 888 893. 249 
Iowa 651 

Me—PuNic Utilities Gommissscn v Jidiiisoa Motor 
Transport, sapra, n 8 

Mn—Southern Advance Bag ft Paper Co v Tcnnina! 

R Ass n of St Louis, supra, n 8 
Pa —KxdsUaL v Watenior ft Donbass, luc. 28 D A: 
C2d 145 29 LdiLJ 473 

Wash —^Milss V FjivnM*l;iw Co-op Oreameiy Cbrpora- 
ucu. i2i P2d 945 12 Wadi 2d 377—McDouJd v 
Irby 445 P 2d 192. ''4 Wash 2d 431 

Defi. hdd not habie as carrier 
US—Hart V Galhs. CAm 2-^5 F2d 297 
SLs lift held not cmnmim carrier 
NY—Futthnanx Stale. 2S2 N V S 2d 858 S4Misc2d 
448. mod on oth 29? NYS2d 850 31 

AD2d 992 

11 US—Sea irs Co v Sinks supra, n 1—CJSL 
Cried in Cnr -i^ ft N W R\ Co v Davenport, 
C ATc» 205 F2d 589 595. cert den 74 SCt 
32a 346 US 93a 98 LEd 422 

III —^Klcyer v Rozian, supra, n 8—Type ft Prevs ox 111, 
Inc V Goiter l64N£2d223 24iaApp2d 186 
Me—^Pubuc UtiLtie^ Ci»nm>ssian v Johnsem Motor 
Tran'qxMt. vupia n 8 

N C—State ex rel Utilities Cominission v GuK-Atlan- 
fc Towing Cuip 110 S£2d 886. 251 NC 105 
Pa—GorniJi \ Punrsylvania PnUic lltthty Comnas- 
uoa. 4 A2d 569. 134 P^Saper 565—Com. v 
Babb 70 A2d 66a 166 FbSuper 63 
Wis —^j^ucLway v Tiavcisis Ins Co App 321 
N W2d 332. 107 Wis2d 636 

Wkethar particnlar imsuess within d^nitiOB edT 
c<o«»mmk cairier held rpiestion of law 
Wash—McDonald \ Irlv* 445 P2d 192. 74 Wash 2d 
431 

vagsTJ 

12 US-CJSu cited in Boudes V Wnler DCBl. 
65 FSunp 359. 363—CJS cried in Denver Fb- 
tndeum Cmp v Shdi Oil Co DCGoia, 306 
FSupp 289 303 

Iowa—CJJSL qaoted m Oide Etqi Go v Liwa Stale 
Couiffacroe romi-^sion. 86 N W 2d 888. 893. 249 
Iowa 651 

Mich—^MK4i^n Omsol Gas Co v Sohio Prtndeum 
Co 32 N W2d 353, 320 Mich 6S~CJS quoted 
at fength in Gicvhound Oup v Micbigan Pubhe 
ServiLe Cbnumssiou. 104 NW2d 39S. 407. 360 
Mich 578 

PSa—Com V Cerni. 66P&Disi ft Co 9a SO LadeJnr 
153 

“ComnKMi camel” and "conUxt carrier” dis- 
tingntsbed 

US—N^toc.>>lTxai]erQmvpy Inc v US. DC(K1, 
293 FSjpp 634 

Ads evId'^-Hng natnre of canier 
(4) NY—W R U^t Co, Iih; v Rentar Wnie- 
housoig ft Distnbatiiig 0>rp 420 NYS2d 405 71 
A Did 1020 

13 US--CJ.S. coed n US V Stephen Bros Lmc^ 
CAFht 384F2d 118. 123—Oucciov NewQr- 
Rans PuUic Bdt R R DCLa 285 FSupp 373 

Iowa—CunJe Exp Co v Iowa State Gmmneice Com- 
missioii. 86 N W2d 888. 249 Iowa 651 
Kan—CJS. cried in State ex lel Fatasel v Smebur 
PipeLmeCo 304 P2d 93a 941 180 Kan 425 
Neb—Aif|>b -litm of Tbomsoo. 6 NW2d 607. 142 
Neb 477 

N Y —Ohve Kent Path v MoshasaudL Tzan^ Go 71 
NYS2d IS 189M1SC SM^affd 80NYS2d729 
274 App Dn 765 
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P^ae 27 

^i C —State e\ re* L tihties Comnhsi n . Gul*- Mlan- 
»H. Towing Cirp MO S E 3d Ss<, 25* \ C IC5 

Other statements of nJe 
Ot Addoional staiementv—Montct-nc^ libanl A Co 
\ No'ihcrn Pau Tenninal Co Or DC Or 12!i 
F Supp 4 - 5 —GraLC Line Int \ FetLra' Man'i'ne Bd 
CA 2S0 F2d 7<J0 ^sr den al SQ ItP 364 L S 
Q33. S L Ed 2d 365 

Factors coosidcted in detenninatiOD of natnre of 
carrier 

L S—^Florida Power A Light Co v Fcdoal Energv 
Regulattif) Commissioiu C A 660 F 2d 668 cert 
den 103 SCc 800 459 L S 1156. 74 L£d3d 
1003 

N C—JacLwn % Stancil 116 S £ 3d S17 253 N C 291 
(MJ—DoIck Bios Co v Pmett. 623 P3d 1060 
14 US—3Cdl> s General Elec DC Pa 110 
FSupp 4 affd CA 204 F2d 69Z cen den 74 
set 137 346 US 886 98 LEd 390-CJJS 
Cited m Semon V Rovai Indent Co, C A La 279 
Fid 737 739—C'acuo * New Oneans Public 
Belt R R DC La 285 FSupp 373—Uiica Mat 
Ins Cb s Port Caiso Motor Lines. Ire DC 
NY 478 FSupp 351 apjdying Neu Jctsn law 
Cal —^Alves \ Fvkfic Ltiltties Cocimivsian of Cal 260 
P3d 785 41 C3d 344 

Colo —^McKay v Public L*ili*ies Cbmi>uswni 91 P 2d 
96S 104 Cbk) 402 

Fla—CJ jS Cited m RciLe Trair^rt Line Inc \ 
Green. App. 156 So 2d P6. 178 
Ill —^nimms Highwaiv Tran^ Co \ HanteL supra, n 
8 

Iowa—Circle Exp Go \ lowra Stale Commerce Com- 
qii«^iu. 86 2d 888 249 Iowa 651—CJS 
cited IB Kyalhcim s Horace MLmn Life Ins Co 
219NW2d 533 537 

Miss—CBiio €hl Co \ Fowler 100 So 2d 128, 232 
Miss M4—Erwin Milk. Inc v Wiliams. 118 
So 2d 339 238 Miss 335 

Mont —In n Tran^mnation of School Children. 161 
P2d90I 117 Mont 618 

NY—Gcuier v State. 181 NYS2d 994. 15 Misc2d 
471 affd 192 N YS2d 647 9 A D2d 829 
Fa—Gonush v Pennsykania PuUic Uiiliiy Commisr 
sKoi supra, n 11—^Merchants Fared Ddiveiy v 
Pam^lvania Public Uiihty Comni*vn<in 28 A 2d 
34 a ISOFaSuper 120 

Wash—Larson v iEtna Life Ins Co 143 P2d 8Sa 19 
Wash 2d 601 149 A LR 1289 

Other statetnents of rule 

(4) AddftKMia! s^*£-d»et«ts 

US—^N»*ioiwl Assn of Rfgitla'Ofy Utility Com'rs v 
FCC.CA S33F2d601 

Cal —Taklgr v Piddic Utilities Co>iii of Cal, 14 
GaUIptr 325 363 P2d 341 S6 C2d 151 
Fa—Omi V Aoemese; 59 Lack Jnr 133 
SC—Huck«bee Transport Coq> v Western Assar Co 
afToRMilii; Canada. 121 SE2d IQS 238 SC 565 
Wash—McDoaald v Irby. 445 P 2d 192, 74 Wash 2d 
431 

Tiir_*“, etc—Ohvc Kent Park v Mad>avsuclc 
Tiansp Co. supra, n 13 

Ads cTidcnciag of currier 

(l) ?i- " *d Oil Go of New Jersey v Graham Qd 
T , i Gnporatian. Pa. 59 MontgCo 196 affit 41 
A2d414 i57PaSnper 41 

n —Type ft Press of IB. Inc. v Goner. 164 N£2d 
223.24inApp2d 186 
(4) Other acts 

Me Unbiies Cc >.n>,ssioD v Johnson Motor 

Tr_ 1. supra, n 8 

Wash McnonaU v bby 445 P2d 192. 74 Was]i2d 
431 

CoiMMNi cenien m poUic 

Cd—'•f-u Pac Go V ftdilniad Comnussinn of 
Chliferaia.87P2d loss 13Cil2d89 
ft ^ ~hs CounQr Bd of Com'rs v Cbm Pubhe 
Utdity Gaiu..iiswn. 313 A2d 185 11 PaCmwlth 
487 


S D— Aberdeen Cable fV Se^ice Inc v Oty of Aber¬ 
deen. r6 N W 2d 738 85 S D 57 ctH den 91 
SO 453 400 LS 991 2'LEd3d439 

Motor Carrier Act 

D C —\ n..€nt \ L S Mun App 58 A 2d 829 
Inyitatitni to poMte mUi n^t of refusal held 
not to ooBsdtnte paUic earner 
Miss —^Erwm Mills. Inc v Wilhams. 118 So2d 339 
238 Miss 335 

page 28 

15 Fla—CJS cited in RuLe Transport Dne. Inc v 
Gicep App 156 So 2d 176, 178 
Iowa—Circle Exp Co \ Iowa State Conuneroe Ohu- 
missHRi 86 NW 2d 888. 249 Iowa 651 
Me —^In re United Parcel Service Inc 256 A 2d 443 
Ohio—Hazriton s Piddic Utilities Commission of Ohio. 

60 N£2d 673. 145 Ohio St 34 
36 Fla —CJ S ated m RuLe Tian^mt Line Inc v 
Green. App 136 So 2d 176 178 
Iowa—Ciicie E^ Co \ hiwa State Cbm- 

aitssMn. 86 N W 2d 888. 249 Iowa 65) 

17 Cal —Samudson \ Public Ltihties Cominission of 
State. 227 P 2d 256, 36 Oil 2d 722 

Fla—CJ.S cited m RuLe Tran^xnt Line Inc v 
Gieen. App 156 So 2d 176. 178 
Miss—^E rwm Mills. Iih; x Wilhams, 118 So2d 339. 
238 Miss 335 

Reason for refiisal held saffident 
Nd)—Application of Ferguson Trucking Co 81 
N W 2d 915 164 Neb 85 

One of the characteristics of a common 
earner is that its contract usually con¬ 
sists of the terms and conditions m the 
unifonn bill of ladmg,”* and its 
charges are based upon published tar¬ 
iffs."'" 

17Ji Fla—^RukcTran^rtLine.Inc v Green. App, 
156 So 2d 176 

Md —^Raltimore Tank lanes v PuUic ServiLe Comnw^- 
sun. 137 A 2d 187 215 Md 125 
17.10 Fk—^RuLe Transmit Line; Inc v Green. 
App 156 So 2d 176 

Md—^Baltimore Tank lanes v PbUic Service Comims- 
Sian. 137 A2d 187 215 Md 125 

18 US —Northern Fur Co \ Mmivsipolts St P ft 
SSM Ry Co CAIU. 224 F2d 181 cert den 
76 SQ 178. 350 US 900^ 100 LEd 791 

Fla—^RuLe Transpoet lane. Inc v Green. App, 156 
So2d 176 

pTKtice of nokiiig iudmdualized derimows in 
pairirnbir cases 

DC—N*f*on*l Assn of RegiiWory Utifaty Com'rs v 
FCC CA. 525 F2d 63a 173 US App DC 413. 
cext den 96Sa 2203.425 US 992.48 LEd2d 
816 

19 Gd—^Nolan v Pubhe Utilities Go-iAio^^ 260 
P2d79a4] C2d392 

20 US—Tilson V Ford Mioior Co supra, n 8—Re¬ 
public Cartoaduig ft Distnbutmg Co v Missoun 
Pac R Go CAMb. 302 F2d 381—Lone Star 
Steel Co V McGee, CATca, 380 F2d 64a oert 
den 88 SO 48a 389 US 977, 19 LEd2d 471 

Anz—Orcutt v Tucson Wardioiise ft Transfer Co, 
318P2d671. 83 Ar« 200 

Cal—People v Western Air lanes, 268 P2d 723 42 
C2d621 app dean 75 SO 87. 348 US 859 99 
LEd 677 

Colo —'McKaij V Piddic Utihties Conmnisnon^ supra, n 
14 

ill—Type ft Press of ID. Inc. v Goiter. 164 N£2d 
223 24inApp2d 186 

Mass—First Nat- -1 Stores v H P Welch Cb supra, 
n 8 

OU—Dokse Bras Co v Pnvect. 622 P2d 1080 
Mere jV or devices^ etc—Gennishv Pennqrlva- 

nia Pubhe Utdity Co* supra, n II 


Motor Gamer Act 

US—A W Stickle ft Co V Interstate Cbnuner 
Cominission, CC AOkI 128 F2d 155 tert dt 
63 SQ 46, 317 US 65a 87 LEd 523 ord 
withheld 63 SQ 67 reh den 6 j SCt 154, 3 
US 707 87 LEd 564 

DC—^Vincent V US supra, n 14 

page 29 

21 Anz —Schade Transfer ft Storage Co v Alain 
Fieisht lanes. 254 P2d 80a 75 Anz 201 

Mass —Mt Tom Motor Lines v McKesson ft Roboin 
supra, n 8 

22 US—Sea Ins Co v SmLs. supra, n 1 

Anz—Quick Aviation Co v Kle^nman 138 P2d 89 
60 Anz 430 

Mass—Fust NatMMial Stores v H P Welch Co supr. 
n 8 

Wyo—^Ruial Electric Co v State Board of Ecpiahzc 
tion. 120 P 2d 741 748 749 57 Wyo 451 

23 Cbk>—McKay V Pubhe Utilities Comnin^n su 
pra. n 14—Taussig v Mi^bt Tunnel Water I 
Devdopment Cb 106 P2d 363 106 Colo 384 

Iowa—^Kvallieun v Horace Maim Life Ins Go, 21 
NW2d533 

Or—aiffoid W Brown v Bouestede. 344 P2d 928 
218 Or 312 

25 US—Semmiv Royal Indem Co, CA La, 27' 
F2d 737 

Mass —^Mt Tom Motor Lines v McKesson ft Roblnns 
supra, n 8 

26 Pa —Gonush v Penn^lvama Public Unhty Com 
mission, su|Hn, n 11 

Duty to serve aD indilTckUilly not lessened by 
Its VMdatioD 

US—Semon v Royal Indent Cb CALa, 2^ F2d 
737 

27 US—^Uaca Mut Ins Cb v Port Cargo Motor 
Lmes, Inc, DCN Y 478 FSupp 351 

28 US—Lone Star Sted Co v McGee. CATex. 
380 F2d 640 cert den 88 SQ 48a 389 US 
977 l9LEd2d471 

Iowa—Kvalheun v HtMrace Mann Life Ins Co 219 
NW2d 533 

Tex —Mayhew v McFarland. 153 S W 2d 428. 137 Tex 
391, mand conf to CnApp 154 SW2d 214 

Gamer need not soBdt cargo 

US—US V Stephen Bros Line. CAFU, 384 F2d 
118 

31 US—US V Stephen Bros Lme, CAFla. 384 
F2d 118 

Anz—Arizona Corp Commisxioa v Contmental Sec 
Guanb, 443 P2d 406, 103 Anz 410 

Cal —Alves v Pubhe Utilities CoiuioiS'Nion of Cal. 260 
P2d 785 41 C2d344 

Mo—Walton v ABC Fireproof WanhoiHe Co, 151 
SW2d494 498, 235 Mo App 939 

NY—Ohve Kent Park v Mov*ia«EiKk Tian^ Co, 
supra, n 13 

32 US—Utica Mut Ins Cb v Pon Caigo Motor 
lanes, Inc. DCNY 478 FSupp 351 

34 Gal—Nolan v Pubhe Utilities Comniwsion, 260 
P2d790 41 C2d392 

ft—Gonush v Pennsylvania PuMic Ubhtv ComniK. 
SKm, snpta. n 11 

35 US—Ziiiia Goip v MV Roman DC 

NY. 493 FSupp 268 

1W30 

36 US—Bowles V Wieter. DCIII. 65 FSupp 359 
—U S V Smith, supra, n 8 

NY—Ohve Kent Park v Tranqi Co 

supra, n 13 

ft—Standard Qd Co rtf' New Javy v Gnduun Oil 
Transport GorporatMm, supra, n 14 

Tex—Austin Fu<w|inK 'Wardiouse Transfer 0> v Fak 
tmson. siqin. n 8 

43 ft—ViBan v James. 38 A 2d 379. 155 ftSuper 
155 
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45 Neb—State Li nei SteteRy CbnunisMar « Rjii' 
%L\ '7 2d 5Q2. N.sb 113 

Pmoo hoiiluig own pnHiert\ 

Md—^clKT » K.>lbv BAety A Ourv 4 A 2d 1% 
ro Md «! 

N M —Lloyd M«.Kl. Motor Iiu. « N«* v Moiico Sia* 
Cotp Coimnnsaoit. 602 P 2d 93 NM 53^ 

(Ruo—CL,crerative LegisLitive Committed oT R R 
Biotheiliaods \ _ UMhties Cop -nivsion. SO 

N£2d 139 149 Ohio St 511 

F«ir hue or reward ddined 
Mich—^Nficfaigan Consol Gas Co v Sohio Petioi^um 
Cb uijna, n 12 

page 31 

Miss—CJSL hiani letter snno'iUy qnoiied la Eiwin 
Mills. Inc V UiUums 118 So2i! 339 Vi\ 218 
Miu 33S 

52 US—Brown ft Rort Inc v Amcncan Home 
Assur Cb CAlt\ 153 F2d 113 cert den 86 
set 146S 384 US 413 l6LEd2d541 
Mo—CJ jS. cited in Hlaltoo V ABC Freproot Ware- 
house Co supra n 31 

Personal oration 

DC—In re Riu:. 165 F2d 617 83 US AppDC 26 
S3. Gommon o ackship or cooU^tiMJ relsi- 
tioBship widi ladroad 

US—Lone Star Steel Cn \ McGee. CATev 380 
F2d 64a Crf* den 88 set 480 389 US 977 19 
LEd2d4-l 

§ 4. Piiyate Canier 
Ltbraiy References 

Gamers «=>3 

C Unci, letter _ r > qnated in Oav ol Bayaid 
V North Central Gas Co 83 NW2d 861 866 164 
Neb 819 

56 US --Gcddman \ Htdlvwood Beach Hotd CO, 
CAFla, 244F2d 413 

N M —Lloyd McKee Motors, Inc v New Mcsito State 
Ctrp Commission 602 p 2d 1026. 93 N M 539 

Commonly imdRsniod meaung as nsed by 
cooits 

Anz—Visco V State e\ id Pa-Lidl. 388 P 2d 155 95 
Anz 154 

Cbio--CJ.S qaoted at lei«>h m McKay v Pubhe 
Utilities CtnunissKn, suura. n 14 
HI—CJjS ated m Meyer v Rozran. siqira, n 6 
Miss—Hcrnslqr v Lc^aras, 49 So 2d 837 
Ndi—CJJS quoted u City of Ba>an) v North Central 
Gas Cb 83 NW2d 861 866 164 Neb 819 
S C —Hi*eLi*bce Tran^ioti Coip s IVcstern Assor Co 
arToRmtat.C' 121 &£2d 105 238 SC 565 
Tn —CJjSL died m Graham v Dean, Ov Ajqi. 136 
SW2d 692. 694 Ctrl qiKs ans 188 SW2d 372 
144 Tex 61 

Wash—Larson v £tna Life Ins Co supra, n 14 

**Coatnct caktiior 

US-Cbsidlo V Smith. CACum 179 FJd 715 lu 
ALR2d 954—US v Contract Sted CamerN 
US Ind 76 set 461 330 US 409 lOO LEd 
482—Home ln« Cb v Riddell. CAMm 232 
F2d 1 

Anz-Crtme v Amadoi 214 P2d 518. 69 Anz 389 
Me Utilities Commiswm % idunon Motor 

Tnmjiort, supra, n 8 

Neb—Wdh Fii]^ Annoned Strsice Owp oT Ndi s 
Bankets Dispatch Cbrp. 182 NW2d 648 18b 
Neb 261—^Wdk Fargo Armored ServKC Cbrp of 
Neb V Bwikcis Dtspalch Gorp. 198 NW2d 193. 
188 Neb 384 

NY—Reliable Textile Co v Dqitula TrueJung Co. 
326NYS2d217 37A.D2d932.afM 291NE2d 
721 31 NY 2d 824 339 NYS2d 676 
NC—State ex id Utilities Commission v Gulf-Atiai.- 
iic Towmg Corp. no S£2d 886. 231 NC IQS 
Pa—V Peans^vanu Public Utility Conmus- 
sion. 27 A2d 516. 149 PaSuper 353 


57 US—Line Star Steel Co s McGee CATtr 
3^0 F2d 64a can ttei 88 SO 48a 389 US 
9r 1*. LEd 2d 47* 

towa- C J *L q«Hed m HeuerTruck Lines \ B-nmilec. 

31 2d 3-»5 378 r9 Jo*a 267 
K>—Senie-^ s Rath»fs Adrar 12S SW2d *24 278 
Ks 290 

Me—CJJ5. cited m PloIk. Utilities Cosnmissjfi v 
Johnson Motoi Tranipert, 84 A 2d i42, '4“ 147 
Me 138 

Mont —In re Tran^urtatiun o€ Slouq! Children, siqira. 
n l4 

Neb —CJ S. quoted m City of Bayard v North CenP-d 
Gas Co S3 N W :U] 861 S66, 164 Neb 819— 
Slcezer v 102 NW 2J 435 ’"S) Neb 259 

Trash coRector 

N H —^New Hampshire Pubi>c Utilities Coramissiott v 
NaushtomiM VldSH IISNH 750 

58 US—^Hoiae Ins Cb v Riodeil C A Miss 252 
F2d 1—Lone Star Sled Co v McGtc C ATtx 
380 r2a o40 cert da 8S S Cl 480 389 L S 
9r |9LCd2d47I 

Ky —^Parter \ Stewart, supra, n S 
Mass —^Firsi Nanonal Stores v H P Wddi Co, suora. 
n S—^Mt Tana Motor Lines \ McKesson ft Rbb- 
buis, supra, n 8 

Mich —Michigan Consol Gas Go \ Sohio Petroleimi 
Cb 32 N Tb 2d 353 320 Mich 65 
N M—Uo/d Mckce Motms. Inc v New Mexiu> State 
Corp Oimmission. 602 P2ci 1026. 93 N M 539 

Advaiisiiig as altenii^ stains 

111 —Meyer v Rozraii. 77 N E 2d 45^ 333 HI App 301 

nage 32 

59 US—Bigfcy Trucking Corp v US.OQ 149 
FSupp 141 137 CtC* 903 

Ifl—^Illinois Highway Tiansp Go s Hankl supra, n 
8 

Mass—Gnyvan Si<Hagc v Department ol PuUir Ubti- 
ties 127 NE2a 579 332 Mass 712 
Oli—Dolese Bras Cb v Pnvatt. 622 P2d I08G 
Pa—MerJiants Pared Ddivery v Rmo^lvdiiu PubhL 
Utihty Cb*ntn»M<Mi supra, n *4 
CniTersMUi of a {Hivdtc earner ic.o a cxmmicn earner 
cannot be aeeo*n{disiiul fay mere tgi^’^rure flat —^Mmd 
s Railroad Commissioa of Cahflmiia, 81 P 2d 144 11 
Gil2d4S8 

Motor Canier Act 

US—^InteistatL CommerceComnussioa V A W StidL- 
leftCb. OCOU 41 rSupp 268. affd.CCA 
128 F2d 15S cert den 63 set 46. 317 US 65a 
87 LEd 523. rdi oen 63 SO 154, 317 US 707 
87 LEd 564 

§ 5. -Common Carrier Acting 

as Private Carrier 

Library References 
Garners 

60 US—^NtHtfaern Fiu' Co v Mtsiioqidis. St P & 
S.SM Ry Cb. CA HI 224 F2d 181. cot den 
76 SO 178. 350 US 900 100 LEd 791 

Cal—CJS ated in Ih^ioL v Seaboard Trairqi 
Gnp. 178 P 2d 445. 453. 29 Gal 2d 782 
Iowa—CJ S. quoted at length m Heuer TnicL Lines v 
Brownlee^ 31 NW2d 375. 377. 239 Iowa 267 
Me—In re UnUed Pai.:d Service. Inc. 236 A 2d 443 
Mua—^Fust Nabonal ^ORS V H P WdcdiGo siqird. 
n 8—Ml Tom Motew Lmes ▼ McKesson ft Rob- 
btns. supra, n 8 

Ohm—Cooperauve Tegr’-tfive Cbrnmittee of RR 
Brotherhoods v Piriilic UtihtMs CouiuirtSMiR. su¬ 
pra. n 43 

Ter—CJ jS. ated ra Graham v Dean siqiia, n 56 

Necusidlj of dunniig private distm- 

gpM!h«Ve fimn regular pwbhc \ 

DC —Overseas Nat Airways, Inc v CAB cA 307 
F2d634 113 US AppDC 297 


P^e 35 

Aircraft co ■ earner 

CjI—£\ eL4iti\L Aviation. Inc v Nationjl Ins Undcr- 
wmen. 94 CaJ Rpt 347. i6 C A 3d 799 

61 US—Flanmgs rSiirarti Cartage Co CCA III 
IfiO F2d 992—US V ^th C ACHno, 215 F3d 
217 

Iowa—HeuLT TrocL Lines i Brownlee. 31 N W 2d 375, 
239 Iowa 267 

Or—adTont W Brown v Boaestede. W P2d 928. 
2iiOr 312 

Tev—CJS. ated m Mayhew v McFadand. supra, n 
28 

Canier readenog semces under omliacC, etc. 
We.—l/it> V Joint School i>st No 2, Qiv of Cumber¬ 
land, >66 N W2d 809 42 Wb2d 253' 

M«*lni^ of coffltnKt C9psif^.cd but not condn- 
sne 

Miss —Sunerline Tran^ Co s My Bread BiJuig Co 
214NE2a88S 3SU Mass 364 

62 US —iacksoc • N(nthiiK:«^t Airimw DC Minn 
TOF&upp 5riLafl'd CA .85 F2d 74, cot den 
7- SC 26, 342 US 812. L Ed2a 614 

Iowa—Ha>a TriuA Lmes v Brohoke. supra, *i 61 
Mass—Mt Tom Motor Lmes v McKcssoi ft Robbips 
supra, n 8 

63 Iowa—Heuer Iruclc Liiils v Brownlee; suprr n 
63 

Me—^PuMic Utilities Commission \ Jobnnm Moior 
Transport 84 A 2d 142. 147 Me 13S 
Pa—^Radway Exp Agency loc v Paa«syivania Piddic 
Utility Conunfuum 173 A 2d S6a 19S PaSuper 
394 

64 Cal—CJS qnotfcd m Bngnoii v Sr«bA«ni 
Transp Cbrp 178 P2d 445. 453 29 Cal7d 782 

§ 6. Railroad Companies 

page 33 

65 US—^Mchigan hlillers Mut 1*116 Ins Co \ 
Cni-if*nn Northern Ry Co CCAMimi 152 
F2d 292—CJJS quoted in Akron. Cuiton ft 
Youngstown R Co v ICC CAOfaxi, 611 F2d 
1162. 1166 cert den 101 SO 97 449 US 83a 
66LEd2d 34 

Mo—^William A Snudi ContraLting Co s Missoun 
Pac R Co App 481 S W 2d 58a cert den 93 
SQ 9Qa409US 1107 J4LEd2d687 

Status not ^ vgrd by real estate 

coob na 

Ind—^Psnnsylvaiita R Co v Kent, 198 N£2d 6i5. 
transfer do* S^p. 202 V£2d 893 

Dual status where trades leased to L^ihstkial 

ptaat 

Ind—^PoirGent Co v YoungstbwnSheet ft TubeCo, 
2S3NE2d704 14oliidApp 2l6 

72 US—Powdls US.CCANC 112 FIM 764 

73 US—Powell V US supra n 72 

page 34 

79 US—Wdttasaav Nlw York Cent R Go.CA 
Mxh. 235 F2d 114 

94 Cal—Fbwdi v Pacific Naval Air Base Contrac- 
tois, 209 P2d 631, 93 Col App 2d 629 
CHin—Cooperative Legislative Craunittee of R R 
Brotheiiuods v Public Utdities Omimissian. sit- 
pra,n 45 

page 35 

88 Cal —Foweil v Pacific Naval Air Base Contiac- 
tens, sufHa, n 84 

90 U S—Armour ft Co v Ahon R Co CCA IB 
ill F2d9l3.axfil 61 SO 49a 312 US 195,85 
LEd 771 

A iiocOjidd cnnqmay cagueed m "'sgaud hud* 
mg LTcaNck '‘hipped mterstate by nd to and fiem 
stockyard was a *Vzwinion earner ”—Union Stod Y,ird 
ft Transit Co of Oiic»gc v U S supia n ?0 
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25 US—Chic^gD R> Co > Dii\enport 

C^Tc\ 205 F2d 5K9 c^r* den '4 SO 32a 
346 U S 930 9S L Ed 4Z2 

§ 7. Express and Transportation 
Companies 

35 Ga—Rdil«av £^p Ageacj \ OioL. 32 S£2d 
«22 I98G4 715 

m —Crane \ Raitiha> Express Agcncv IS N £ 2d 
369IU 110 

Tex—^Rail«a> Exp A^nc) Inc \ MiGer CivApp 
346 SW2d9QS tevd on oth gnb 3S<>S9t2d 
771 163 Tex 400 

Va—Rai1»ay Exp Asm x Kessler, 52 SE2d 102. 
189 Va 301 

However where a earner has a legal 
duty to carry express the express com¬ 
pany is only an agent of llie earner 

42.5 US—Boosv Railway Exp Agoicv Inc DC 
SD 133 FSapp 14 aSd CA 2S3 F2d 896 

§ 8. Draymen, Carters, Truckmen, 
Etc. 

48 Ill—Type A Press of 111 Inc x Goner 164 
NE2d223 24 Ili Aiip2d 186 
NY—^People v Tracking Co 14 N£2d 

801 277 NY 480 

NC—Merdiaiit x 30 SE2d 217 224 NC 

343 

Tex—CJJSw cited m Mayhew v McFarland. 1S3 
SW2d 428, 431 137 Tex 391 mand cemf to. 
CkvApp. 134 SW2d 214-CJJS. Hack letter 
j 4 noted a Beck v Lasater Ov App 286 
S W 2d 957, err ref no rev err 

PW40 

54 US—Textnm, Inc v Lowell Trudking Goqi 
DCNY. 74 FSupp 322—CJ.S. qMted m 
Home Ins 0> V Rnldeil. CAMiss, 232 F2d 1 
4—CJ.S- cited m US V Stqihen Bros Lme, 
CAFUi,384 F2d 118, 123 
Ky—Sentersv RatlifTs Admr 128 SW2d 724, 278 
Ky 290--Paiker v Stewart. 176 SW2d 88. 296 
Ky 48 

Me—McT^Il«irf V Mu.i 'son. 21 A 2d 711 138 Me 68 
NY-S Ntttove A Co y Daviv. 71 NYS2d 443 
mod onoth grds 77 N YS2d 33a 273 AppDiv 
368 

Tex Bed- v Lasater OvApp. 286 SW2d 957 err 
ref no rev err 

Wash—Lacson v iEtna Life Ins Gb, 143 P!s2d 85a 
l9Wasfa2d 601 148 ALR. 1289 

§ 10. Forwarding Agents 

40 US—US v TethK DCCblo 132 FSupp 22 
_IjV»"«Wv US.DCNY 144FSiipp 606— 
Aqiiasoituni of V-opdon. Inc v SS Amcncaa 
rK 4'JW.CANY 426F2d205 
DC—Nabonal Quix^ing Gdrp v US. CA, 221 
F2d81 95 USAppDC 208 
Midi—Amencan Tran^ Go x hauance Go of 
NorthAmcTKa. INW2d521 300Mich 23a 141 
ALR 913 

Udder the FreWt T- r i Act the forwankr has 
chb \ idles of both earner and dnpper—diir-ifo. 
M.StPAPRQiv Acme Fast Fragbt. NY. 69 
set 692. 336 US 465 93 LEd 817 
43 US—Repobhe Caifovf*^ A Di&tnbuling Co v 
Mnsoun Pac R Oi. CAB^Io, 302 F2d 381 

44. LUUH^ » t» iccoHSwaeiit 
N Y —WaM-Grwn Food Coip v Acme Fut Freight. 
103 NYS2d 768. 200 Mnc 679. app den 109 
NY.S2d 191 279 AppDnr 76a afifil 110 NY 
S2d SI4. 200 Mnc 687 


47 Cat —Merchant Snippets Ass n x KeDogg E^ A 
I>axmg Co i70P2d923,28Cal2dS94 

§ 11. Companies Operating Kpe 
Lines 

70 LS—Thomas \ Amerada Hess Cbrp DC Pa. 
393 FSuni 58 

Ky — Sratf ^ Tax CnniniMs>'v> v IVordciun Exploration. 

OS SW2d TT’ 779 253 Ky 119 
MKS-^hc Oil Co X Fowler 100 So2d 128. 232 
Mtsx 694 

Frepch V Ayres. 307 P2d 308, 201 Oil 494 
W42 

71 US-4dontana-DaLota Utilities Co v Federal 
Power Co»n"M«xo«v C A 169 F 2d 392, oert den 
69 SQ 82, 335 US 853 93 LEd 401 

Ky—Texas Cb X Qmi 198 S W 2d 3ia 303 Ky 590 

72 OU—Gulf Oil Cbip V State, 360 F2d 933 
Tex—TlKxnpson x United Gas Carp, QvApp 190 

SW2d 504 err lef 

Under some statutes, companies or¬ 
ganized for the piupose of building or 
constructing pipelines for conveying 
and distributing oil and gas are autho¬ 
rized to exercise right of eminent do¬ 
main and to bufld and construct pipe¬ 
lines along or across pubhc lands.^^ 

72.5. State peaitentiaiy lands as “public 
lands” 

Miss—Stale v Michigan W::co. _.. Pipdme Cb 360 
So 2d 684 

73 to —Tidewater Pipe Cb v Board of Review of 
Crawfold Cbunty 143 NE 87. 311 IB 375 

Kan—State ex rel Fatzerv Smdair Pipe Lme Co, 304 
P2d93a 180 Kan 425 

74 Mbch—Midugan Consol Gas Co v SduoFctro- 
leum Go. 32 N W2d 353 320 Mich 65 

Tex—Chma-Nomc Gas Co Inc v Riddle, OvA|V 
541 S W 2d 905 OT ref no rev eir 

To 4 ,-iiy not connnoo carrier 
U S —Inleistate Natural Gas Co v Lor:sran> Pifolic 
ServiceComnn«>H»i. DCLa. 34 FSupp 980 
OU—Gulf Qd Cotp V State, 360 P2d 933 

§ 12. Other Common Camers 

75. Radio station or netwmfc as not coanon 


U S —Fedend Cammiiiiicatioiis COi ■ v Sandu^ 

Bros Radio Station. 60 SO 693. 309 US 47a 
642. 84 LEd 869. 1037—Federal Dro icasiiig 
Slysiemv / vcjk « Ik<r4c?stnigOD, CCAN Y, 
167 F2d 349.ceit dea 69 SQ 43. 33S US 821. 
93 LEd 375 

DC—Federal Corrmuinirationv Hn. »A»o. v StaU- 
man. 40 FSupp 338. 75 USAppDC 17a afld 
126 F2d 124 75 USAppDC 176 

Furldi^ gnage as not conunon earner 

Tom Cro uv AUng^ AmoPatks, liic,4S6SW2d 
66a61TcimApp 543 

78 DC-^iteniatiaaal Detective Service. Inc v 
ICC.CA.59SF2d862. 194USAppDC 55 

Okl—Dymond Gab Co v Bransoii. 131 P2d 1007. 191 
Old 604 

Me 43 

81 Va—Vugnua Stage Lmes v Com ent itL, 38 
SE2d S7a 185 Va 390 

85 Kan —Ntrian v Anto Trau 2 pu.tL.:k, 597 P 2d 614, 
226 Kan 176 

§ 13. Applicability of Law of Bail¬ 
ments 

Tex—CJ& qmited fo Beck v Lasater OvApp. 286 
S W 2d 957 959, err ref no rev err 


§ 14. Incorporation, Franchises 
and Powers 

Library References 
Carriers «=»6, 7 

Modem Legal Forms Ch. 25 
Corporations. 

90 Od—Slater v Shell Od Go, 103 P2d 1043. 3 
Cal App 2d S3S 

La—B& MTfuckmg, Inc v LouisianaPbbiicScfvic 
Cbin <—'^ 1 . 353 So 2d 1323 
Miss—Payne v Qty Lmes, Inc. 70 So 2d S2C 

220 Miss 180 

Csmers oUigBtion to extend serrioe areas a 
depeadeat on firanchise 

Cal—Greyhound ljn«, Ric v Pubhc Utihtses Com 
67 ChlRptr 97. 438 P2d 801. 68 C2c 
406 

Tenninatiott of firandiise 

Or^Cose Qty Transit Co v Qtv of Portfand. 52! 
P2d 1325, 18 Or App 369, mod on oth gnis.53: 
P2d 339 271 Or 588 

Thmsfer of franduse 

Neb-Herman Bras. Inc v Specta/ Industries. Inc, 
306 NW2d 72a 209 Neb S13 

91 US—Moul^ouiciy Waid&Co V Nbrtheni Fbc 
Tenmna] Go of Or, DCOr 128 FSupp 475 

Tex—Od-Tcx Refining Cb v Hart, OnrApp. 144 
SW2d 909 err ref 

Strict constmetion 

Tmc—Dye Tradcmg Go v hbller, CivApp. 397 
S W 2d 507. err ref no rev err 

92 US—Tr^«>*Oii Gas Pipe Lme Gorp v 

Doraudt of Mdhown, Middl-xe* Goumy, DC 
NJ, 93 FSupp 287—In re Thud Avc Transit 
Cbrp. CANY. 233 F2d 310-GeQigia S A F 
Ry Cb V Atlantic Coast Lme R Go. DCFb, 
250 FSupp 260. revd on oth grds, CA, 373 
F2d 493, cert dea 88 SO 69, 389 US 851, 19 
LEd2d 120 

§ 15. In General 

library References 
Camers «=»1. 

me 44 

97 US —Mnn#^. -.y Ward A Co v Northern Fro 
Tcrminul Cb ot Or, supra, o 91 
Ga **--Tiey v De Kalb Gnmty. 77 SE2d 74a 210 
Ga 41. conf to 78 S£2d 365. 88 GaApp 856 
lU—Alton R Go V llIinaisCanunei)DeO>> 3^ ex 
rd Mo>i1diag-7W udl Goqioiation, IS N£2d 
508, 368 m 584 afld 59 30 34a 305 US 548. 
83 LEd 344 

Mass—Wdls Fargo Annored Semoe Cbrp. v Depart- 
ment of Pbbhc Utilities. 382 N £ 2d 724. 376 Mass 
601 

NJ—Applrnhon of Central R Cb of NJ, 127 A 2d 
43a43NJSiiper 13 

NY—Domnimmi v Rad Gorp, 443 

N YS2d 334. 110 MBc2d 929 
ND—Kuhn v North DdroU Pubhc Service 
sum. 76NW2d 171 

Va—^Lynchbuig Traffic Bureau v Com.54SE2d6a 
189 Va 612 

Wts— CJ& citad hi Umted Fared Semoe of hbhnn- 
kee V Plibhc Scrvwc On i»^4NW2dl38. 

142. 240 Wis 603. idi den 5 NW2d 635. 240 
Wis 603 

Issnance af stock widiont npprovnl 
Md Pvb" “ Service O** isno of Md v lUtomiore 
Transu Co. 114 A2d 83a 207 Md 524 

Nitioul tna^ortotkiB policy 
US—DnneHi^nray Exp.lnc v US DCMis&.242 
FSupp 1016 
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CARRIERS §17 


RefirictHm for protecbon of puUic 
c.S —Interstate Investors Inc v US DCNY 287 
FSunp 374 affd V^SCt 707 393 US 479 21 
L£d2d 687 

98 US —^AtlantM. Coast Line R Co \ Public Service 
Commission of SC DCSC 77 FSupp 675 

CrdinaBce reqninng noal sesregsition held in- 
Tilid 

U S —Christian v Jcmison C A La 303 F 2d 52, cert 
den 83 SO 287 371 US 92% 9 LEd2d 229 

Palihol> owned carrier 

Neb—Riiums v HoweU 209 NW2d 16% 190 Neb 
503 

9Q Pa — Meyers v Pennsylvania Pubbc Liidity Com- 
mKsimi 65 A 2d 25A 16^ EaSuper 431 

Pabhc and pRvale fmicfaons 
Mmn—Ciiicago Great Vestem Ry Co \ Jesse. 82 
N W2d 227 249 Minn 324-Chicasp M St P & 
P R Co V Chicagp Great West«n Ry Co 130 
NW2d 5b. 268 Minn 500 

1. Expenditues m excess of K€asi;..^e ser- 
▼loe not required 

Neb—AiqilM-stioP Chicago, RI d; PR Cb 101 

NW2d44S 169 Neb 867 

Conbniatsoii of caiiic.s 

Utah—Greyhound Liiies, Inc v Public Servioe Cam- 
mission. 547 P 2d 199 

§ 16. By State 

3 US—Canon V Vance Tiudjiig Linea. Inc DC 
SC 245 FSupp 13 

AL—Alnham-* State Docks Dqx v Alabama Public 
Service CommKi^ion 265 So 2d 135 288 Ala 716 
Anz—Quid Aviation Co > Klmman 138 P2d 897 
60 Anz 430—Tucson Rjqud Tiansit Co \ Old 
Pueblo Transit Cb. 289 P2d 406. 79 Anz 327 
- Ad.—Southeast Adansas Frag^t Lines v Arkansas 
Corporanon Conunis&ion. 166 SW2d 262, 204 
Aik 1023 

Fla—Staue v Gemsia Southem & F Rv Co 190 
So 2d 527 139 Fla. 115, 123 A LR 914 
111—Alton R Co V Dlinais Como^woe Commission ex 
id Mouhfang-Brownell Corporation. IS N£2d 
508. 368 ni 584, afhl 59 SQ 34% 305 US 548, 
83 LEd 344—Oucaao A West Towns Rys v 
Ilhiiois Cmi-nKoc Canuiiissiite, 48 NE2d 32% 
383 lU 20 

Iowa—Hull V iv StodH^rd Cafeteria. 26 N W 2d 

429 238 Iowa 650 

Kan —Andenon Catik Co v Atchison. T ft S F Ry 
Co 206 P2d 124, 167 Kan 306 
Miss —Musissippi Pubhc Servioe v Hdlo- 

way Transfer ft Storage Co. 148 So2d 689. 24-7 
Miss 184 err over 150So2d411 247 Mi&s 184 
Mo—State ex id Beaufinrt Transfer Co > Pidihc 
Servioe Oni a . App 593 SW 2d 241 
Neb—Stateesid State Ry Co >sioav Ramsqr 37 
NW2d 3QZ. 151 Neb 333 
NJ—State V TrafficTd Workers Federation of N J 
66A2d6I6,2NJ 335 9 ALR2d 854—Peution 
of New Jersv Natural Gas Co 263 A2dl74 109 
NJSuper 324 

NY—Parochial Bus Syshan. Inc v Pbrker. 336 N Y 
S2d367 71 Mnc2d491. affel 338NYS2d 948. 
40 AD2d 1062. app dnm 300 NE2d 157. 32 
NY2d901 346NYS2d817 
Pa—Gardner v Owniy. 114 A2d 491, 382 

Pa 88 Paradise v Pennsylvania Public Utility 
Go X a- 132 A 2d 754 184FuSiipcr 8 
Ta—AngHiim ft NeJies River R Co v Radiuad 
Commissian, Ov App 246 SW 2d 928 
WVa—Cliariestan Transit Cb v PbUicScmoeGoin- 
inissioii.98S£2d437 142 WVa 750 
Wis —CJJ5 died hi United PUfcd Servioe of Mdwau- 
kee v Pubhc Service Conunissnn 4 N W 2d 138. 
142. 240 Wis 603 ich den 5 NW2d 635 240 
Wis 603 

lle 0 datiiMi of pnwte or oootract comers 
Idaho—Knfan v Box Canyon Livestode, Inc. 637 P2d 
1154, 102 Idaho 658 


N M —Llc^b McKee MtMuis, Inc s New Mexico Stale 
Cbrp Cbimnission 602 P2d 102% 93 NM 539 
Wis—^United Parcel Service cf Milwaukee \ Pubhc 
Service Commission 4 N W 2d i38 240 Wis 603 
reh den 5 NW2a635 

Status as cornmn^ earners must tqipear 
Cal—Samiidson v Public Utiht>es Commission ol 
State. 227 P2d 256, 36 Olid 722 

StatntiMy fr'n-hiv' 

N C —State ex rd Utditics Comoiiswnt v Queen Oty 
Coach Co 63S£2dll3 233 NC li9 

Erectioli of artificial to compettfum not 

contmplated 

Pa—Com Pennsylvania PuUu Luhty CommKSKm v 
PundaUH- Courier Cmp Cmaith 355 A 2d 850 
24PaCmwltb 301 

Reqnimig exen*pt earner to file with co«n"»«- 
SIOII 

Utah—Heber Valhy Truck. Inc v Utah Cbal ana 
Energy Inc bll P2d 389 

page 45 

4 Md—^Pubbe Service Comnnvwiop ol Md v Balti¬ 

more Transit Co li4 A 2d 834 207 Md 524 

5 Cal —Southern Pac Co \ Railroad Commissmi ol 

California. 87 P 2d IQSS 13 Cal 2d 89 
Kan —^Kansas Fbwer ft la^t Co v Mobil Oil Co 426 
P2d6a 198 Kan 556 

N Y —^State v New Ymk Movers Tanfl Bureau. Inc 
264NYS2d 931 48 M!sc2d225 
Tex—Cdorado River Vkestem Ry v Texas ft NOR 
Cb Ov Apn 283 S W 2d 768 err lef no rev err 

And a earner cannot, by making con¬ 
tracts for future transportation, pre¬ 
vent or postpone assertion by state of 
the power to regulate it* 

7 N J —^Pemisylvanu R Co \ Board of Public Utili¬ 

ty Cbmrs,93 A2d 339 11 NJ 43 

8 US—^In re In&pendcFt Tijckeis. Inc DC Neb 

212 FSupp 402 

Cal Ptopl' V Western Air Lines, 268 P2d 723 42 
C2d 621 app dism 75 SO 87, 348 US 859. 99 
LEd 677 

Mbs —^bfac Servioe CommnsKMi v Hollo¬ 
way Transfer ft Storage Co. 148 So 2d 689, 247 
Mbs 184 err over ISO Sold 4.1, 247 Miss 184 
Tenn —City of Chattanooga v Fanbui^ 265 S W 2d 15 
196 Tenn 226, 42 A LR2d 1200 

Stote hdd committed to ngpiotcd monoptdy 
concept 

Anz—Aruona Corp Commission v Supeiior Court In 
and For County 459 P 2a 489 105 Axu 

56—Crcii^cck. v Piooeei Tiaa^ Co 486 P2d 
22% IS AnzApp 108 

9 US—Sa'ithcm Ry Go v Alabama Pubhc Service 

Gomnuwon, DCAla. 91 FSupp 98% revd oi 
och grds 71 SCt 762. 341 US 341, 95 I Ed 
1002 

Ark—^Hoiisefaidd Goods Chmera v Arkansas Tian^ 
Cbmmtssioii. 562 S W 2d 42. 262 Aik 797 
Mbs—M issis&iii|U PuUic Service Comin*vsian v Htdlo- 
way Transfer ft Storage Co 148 So2d 689 247 
Mbs 184, era over ISO SoZd 411 247 Mbs. 184 

ProtectMm of competing cAii!e-s 
Wash—State ex id Railway Exp Agency, Inc v 
Wa'*»"nE^iO" Pubhc Servioe Ctmunissioii, 354 P2d 
711 S7Wash2d32 

PuduUiH^ retsonaUe competitum 
Va.—^Paik. Bros Movu^ Corp v S ft M Systems Corp. 
218 SEld 441. 216 Va 322 

10 US—Wembexgv Northern Pac Rv Cb.CCA 
Minn 150 F 2d 645 

Gal I\^k V Wenem Air Lines, su|xa. n 8 
Kan —^Kansas Fbwer ft Light Co v Mobil Oil Cb. 426 
P2d6% l9SKan 556 

Ky—Cbm ex id Kentudiy RR Cnupp-'-'an v Rail- 
sray Exp Agency 387 S W2d 298 


Page 46 

Miss— Illinois Cent RR v Tovro of GooHman 173 
So2d llo 252 Mss 297 

11 111 —Alton R Co y liliiiois Commixce ComniB- 

48 N Eld 3P1, 382 iU 473 
Ndi —Aj^Mication id* Basm Truce Co 99 N W 2d 268 
166 Neb 665 

13 Colo—B ft M ServKA Inc v Putdic Utilities 
Cbmmission. 429 P2d 293 163 Cbio 238 

CBijecfives of statutes 

Tex —On FicW Hank's Ass n v Railroad Corim«smn. 
381 SW2d 183 

16 Kan—Andersem Cjttle Co v Atd'ison.T &SF 
Ry Cb supra, n 3 

Neb —St itc e-i id State Ry ComnussiOD v Ramsey, 
snpra n 3 

Tenn—Bivh»»n v Carson. 230S W2d 115 188Tenn 
420 

§ 17. By Federal Ckiverament 
Library References 
Gamers 

page 46 

19 US—US V DeQucniftER Co.DCArk.l67 
FSufv 345 icvd on oth grds CA 271 F2d 
597—Caison v Vance Tnickmg Lutes. Inc DC 
S C 245 F Suiv !3—S \ Pep TruLkmg Co 
DCN J 261 FSbpT ^80—New York Cent R 
Co V US DCNY 26-'FSupp 619 
DC—Stale of NY v US 65 FSupo 856, affii 67 
SO lil7 331 LS 284 91 LFd 1492. rdi dm 
67SQ 1527 331 US 866.91 LEd 187%and67 
SO 1528 331 LS 8 d6 9i LEd 1871—Southern 
Ry Cb V iJS DC 4i2 FSupp 1122. apo aikr 
lemand 50? FSupp 975 

111—Kfiorr V While Bios Tiucung Co 234 NE2d 
299 79 IB App 2d 471 

NJ—Upfohn Cb V Timpany 402 Aid 979 168 N J 
Super 283 

NY—Hartzbog v New York Ctni R Co. 41 NY 
S2d 345 181 Miw 129. affd SlNYS2d741 268 
App Div 904 app den 52 NYS2d 58% 268 
AppDiv 978.aftd 65 NE2d 337. 295 N Y 703 
cect den 66 SO 1121. 328 US 849 90 LEd 
loll 

Tenn —Henwood v McCaBnm ft Rafauiso,.. 167 
SW2d 981 179 Tenn 531 

Tex—^Natioiui Carloadmg Oxporatioa v Phoaux-El 
Pmo£xpna&. i76SW2dS64 142 Tex 141 cext 
den 64SQ 1156, 322 US 747 88 LEd 1578 
irse of Act 

US—Axbuiyv US DC Va. 298 FSnpp 589—Chi- 
utgp, B ft Q R Co V Ready Mixed Cmicrete Co 
C A Neb 487 F2d 1263—Indiana Haibor Bdt R 
Co V US CAIU 510F2d644 cert den 95 
SO 2656, 422 US 1042. 45 LEd 2d 694. refa 
dm 96 SO 158, 423 US 884 46 LEd 2d US 
Kan—Craves Truck Line; Inc v Hy Platuh Dressed 
Beef Inc. 462 P2d 13% 301 Kan 275 
Md —Shiiks Motor F\p Coip ' Forster Transfer ft 
RiggmgCb 133 A 2d 59 214 Md 18 
NJ—Semi Metals, Inc v Pmter ftox 312 A 2d 892. 
126 N J Super 12t mod on oth grds 343 A 2d 
757 135 NJ 464.and 360 A2d38S 70 NJ 437 

Act oot vmlated 

US—Cboper-Janett. Inc. v US. DCMo. 226 
FSupp 318. alia 85 SO 49 379 US 6. 13 
LEd 2d 21 

Goal of NalMiial Tkiau^ortatioit Policy 
US—Reddish V US DC Ark 188 FSupp 16% affd 
82 SQ 204. 368 US 81 7 L£d2d 147—Bata- 
more &OR Co V US, NY. 87 SO 110% 386 
US 372. 18 LEd2d 159. on remand. DC 279 
FSuiqi 316; mod on oth grds andremd 88 SCt 
602. 389 US 48% 19 LEd2d 723—REA Exp. 
Im V US.CA 568 F2d94%ceit den 9880 
1485 435 US 923 55 L Ed 2d 516. and 98 SCt 
I486, 435 US 923 55 LEd2d 516 
Act codified law 

U S —Ameacan Trucking As<ion»nQns v Atduson, T 
ftSFRyCo ni 87SCt. i60&,387US 397 18 
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Page 46 

LEd2d S47 reh den » SC’ 1. 12 iJi** I S 
SW 10 L Ed 2d O’* 

Tenoos libcrallj constroed 

L S —Atchisrtn T ASF R 5 Cc \ ErrMn-Htwuel! 
DiMsion uT Lurij S ee A Oim DC 111 

279 FSupp 625 

ExcraptMiis narronly cnnstrued 
Lj S —Intersu*e Con'Pien... Ci#*n*ii.>'iior \ Miller D C 
NH 360 FSupp M67 

PnmsiiMis siHmid be enforced to cany ont poll' 
Q of act 

L* S —Bredebaef^ Produ^ Cb I'-t \ US DC Aix 
376 FSupp 70 

Other matters relating to federal 
regulatorv statutes have been adjudi¬ 
cated.*''' ■ 

193 Fla—Altcrman Transpmr Lines. Inc * Sute 
App 405So2d456 

ElHiis Act coMStrned 

LS—SouThera R> Cc* \ LS DCA.a ISb FSupp 
29 

Fnqiose of or^mal Car Service Act stated 
US—ICC \ Oiegon Pj£ Icdtt\tnes Inc Or 95 
set 909 420 US 1S4 43 LEd2d 121 

Hazardons Materials TranqMirtation Act con- 
stnied 

US—Con\aIid«trd Rail Coqi \ Qtv of Dover DC 
Del 450 FSupp 966 

daggers Act construed 

US—^Kansa^ Poncr and Light Co v Burlington 
Northern R CO DCKan 544 FSupp 1336. 
revd on otfa g;nk C A 740 F2d 780. cert ciivip 
105 Sa 1155 84LEd2d308 

I 18. Supervision by Public Officers 
Library References 
Gamers «=*10. 

20 US—^Mundl V Unned Pared Service of Amer¬ 
ica. Inc DCOl 260 FSupp 39] 

Ark —Hnirdndd Goods Cameis v Arkansas Transp 
Oi >-71011. 562 SW2d 42. 262 Ark 797 
Cal —Mold V Railroad Coninr>v^«.> of Galifonua. 81 
P2d 144w 11 012d 488—R E Tliaip Inc \ 
Miller Hay Cb 67 CaIRptr 854 261 C A2d 81 
Cdo—Lane v Pnbbc UtihtKS Gomrmv^'on. 381 P2d 
818. 152 Colo 335—BDC Corp of Colo v 
PuUic Uohties Cbu -< 100 . 448 P2d 615. 167 
Colo 472 

Fla—C& ■ roual Carrier Corp \ Mason. 177 So 2d 
337—Grqrlioaiid Lmes. Inc, Southern Gieyhoiind 
Lines Division v Mayo. 207 So 2d 1 
Midi.—George F Alger Go v Mvhtgan Public Service 
Con tc'son 62 NW 2d 588. 339 Mich 104 
Mum —State ex id R R A War Jioiise QunniMSion v 
Mccs. 49 NW 2d 386^235 Mura 42.27ALR2d 
1197 

Nd >—StaXt ex rd Stale R> Co • v Ramsey 

supra, tt 3 

NJ IVuuon of Nc» Jascy Naiurd Gas Co. 263 
A2d 174 109 NJSuper 324 
NC—State ex id UtrfaUes CoroniRuon v Atlantic 
Coast Lnie R Co ISO S E 2d 386. 268 N C 242 
Tex—^Railroad CooiuiU 'm rtf'Tex v Querner 242 
SW2d 166^ ISO Tex 490 

Utah—^Realty Pnrdiasnig Co v Public Service Com- 
mr-- 34SP2d 606.9Utali2d37S 
Va.'-LyncMwrg Traffic Bureau v. Com 54 S E2d 66 . 
189 Va 612 

Watth—Stale ex rd Pkiget Sound Nav Go v Dqnit- 
meat of Transp of Wash. 206 P2d 456w 33 
Wash 2d 448 

PAHcMion of nOoge tdilcs 

Okl —Dolese foos Co v St Lourv-San FrancisoD Ry 
Go 86 P 2d aoa 184 Okl 269 


Ftenary pooer irf comroKsion 
Hi —R^ondl Transp Aitfhonty v Burlington Nonh- 
c-n Ittt 426 NE2d 1143 55 IB Dec 818 100 
III \pp3d 779 

Neh^Applicdtion of E A B Rigging A Transfer Inc 
Lnurvn. 217 N ^ 2d 813 191 Neb 714 

Dot} on shipper 

SC—Medcin v Southern R\-Carolina Division. 62 
SE2d 109 218 SC 155 
Purpose of pnblk sovice c omm fe sk Mi laws 
Mo—State ex »d Natnmal Trailer Omvoy Inc v 
PuNic Service CommissKXi. Ari 488 S W 2d 942 

Transportadmi anfliority most act in accc.dAi£e 
with filed plans 

N 5 —Albaii^ Count) v Capital Dist '*‘raiisp Anthrai- 
V 355 N\ S2d 839 44 AD2d 476 
AjqiFovfll of non-Gompetitive a«»eeiiieiit5 
Fla—State ex id McKenzie v WiDis. 310 So 2d 1 

21 Ark —Arkansas-Bevt Fra^ System. Inc v Miv- 
soun Pac Truck Lmes. Inc 401 SW2d 571 240 
Ark 664 

Neb—kpulication of OiirAgo. B A QR Go 109 
N«2d 369 172 Neb 321—Northnestern Bdl 
Td Co V ConsoliH^ed Td Go of Dunmng, 142 
2d 324 180 Neb 268—Application of Radio- 
Fone. Inc 193 N W 2d 442. 187 Neb 637 
N1 —PiiO(de V Count) Transp Co 103 N E 2d 421, 
303 N^ 391 app dism 72 SCt 1062, 343 US 
961 96 L Ed 1359 

NC—Stale ex id Utihties Coin»n«»»on v Ray 73 
SE2d 870 236 NC 692 

Tex—Tarry Moving A Storage Co v Railroad Com- 
missioii.367SW2d322 

Va—South»nR) Cb v Com. 86 SE2d 839 196 Va 
1086 

of carrier agpi>»^ con^etitioii etc. 

(2) Other matters 

Ca!—US Sled Corp v Pubhc Utihties Cbnimisr''wi, 
175 CaIRptr 169 629 F2d 1381 29 C3d 603 
Md —^Maryland Tramp Co v PuNic Service Commis¬ 
sion. 253 A2d 896. 253 Md 618 
NY—State V McBndc Transp Inc 288 NYS2d 
170 56 Misc2d 90 

Application for disconthniaiice of service or fo- 
dlities 

Ndi—Ai^ication of B A QR Cb, 138 

NW2d8l6. 179 Neb 470 

Pa—Erie Lackawanna R Co v Femnylvania PuNic 
Utdity CcpmniKcion, 214 A2d 268. 206 PaSuper 
523 

Wdfore of sh^^ 

Fla—Commercial Carrier Coq> v Masrm. 177 Sold 
337 

PriiKily m fiih^ andicatioBS 
ni—Continental Air Tr^nspf? I Co v nfanais Conn- 
mcice Ommisvon. 232 N £ 2d 728. 38 mid 563 

Handicapped persons 

N Y -Eastern Paralyzed Vderan's Assoc, hic v Mec- 
rapofatanTran^ Aal]ic.Ay 426N YS2d406,103 
Misc2d933 mod on oth grds 433NYS2d461 
79 AD2d 516 

22 Neb—Ganka v A NW Ry Co, 191 

NW2d438. 187 Neb 369 

23 US—fo rotndqMndentTrvdDcxs, Inc. DCNd>. 
212 FSupp 402 

Ill—OQr of nnengo v Hastings Eqncss Cb, 17 
NE2dS76w369in 610 

Kan—Young v Saida Fc Trad Transp Cb. 298 P2d 
235, 179 Kan 678—State ex rd Fatzer v Smdair 
Pipe Lme Co, 304 P2d 93a 180 Kan 425 
La—Oqr of Plaquenime v Loui^«ii« PuUic Semoe 
ConunivcH^ 282 So 2d 440 
Md—WeUer v Kolbs Bakery A Ehuxy. 4 A 2d 13a 
175 Md 191 

Neb—State ex id State Ry Co on v Ramsey 
supra, n 3—R B **Dick" Wilson, hic v Hargle- 
rond. 86 N W2d 177. 16S Neb 468 
SC—^PiednKwt A Northern Ry Cb v Scott, 24 S£2d 
353 202 SC 207 


Tex—Texas A NOR Co v Railroad Conimi«»«n, 
286SW2d 112. 155 Tex 323 
W Va—Eureka Pipe Line Co v Public Service Com- 
misuon. 137 SE2d 20a 148 W Va 674 
GonA;.MaliGiu of violatioD of law 
Cblo—McKay v Public Utihties Co. .. 91 P2d 

965 104 Odo 402 

Pa—Pcnn^hraniaR Cb v Fenn^lvania Pubhc Utility 
CrvnniKsioii. 12 s A 2d 624 182 Pa Super S4 

Unlawfill acts of cairieis 

(1) of cease and desist orders 

Me—Cedes Exp v ODonncDs Exp 163 A 2d 36a 
156 Me 211 

(2) Power to investigate 

Kfe—Odes Exp v OTDonndls Exp 163 A 2d 36a 

156 Me 211 

^praval of uiuulhonzed act of com- 

DC—^District rf Ccdimdiia v Jones. App 287 A 2d 
816 

fV-imivoB snbject to special 
Nd> —AppheatKm of £ A B Riggmg A Transfer Inc 
Lincoln. 217 NW2d 813. 191 Neb 714 

24 Ark^oyd v Arkansas Momr Fro^t Lmes. 262 
SW 2d 282. 222 Ark 599 

Fla—^Fogarty Bras Transfer, Inc v Boyd. 109 So 2d 
883 

Kan —Young v Santa Fe Trad Tran^ Co. 298 P 2d 
235. 179 Kan 678 

NC—State ex rd Utdiues Gommi«sion v Atlantic 
CoastLincRCb ISO S £ 2d 38^ 268 N C 242 
Prior notiee and hearing 

NY —Parodual Bus System. Inc v Parker. 338 N Y 
S2d 948.40 AD2d 1062.app dism 300NE2d 

157 32NY2d 901 346NYS2d817 

25 Neb—Applirauon of Radm-Fone. loc, 193 
NW2d442. 187 Neb 637 

Order of state Goamicice comnRission hdd cmi- 
stitntioBal 

m—Alton R Cb V IDmois rjnm«w«Qe Cbnimi«»on ex 
id Mci'Iding-BrowndO Coipo/atioii. sqpHra, n 3 

paged? 

26 US—Atlantic Coast Lme R Co v Public Service 
Cbiu«isvion of SC DCSC, 77 FSupp 675 

hbch—Th-Tagn A NW Ry Co v M»'higafi Public 
Service Cbrnmisuon. 4S NW2d 52a 329 Mich 
432 

Neb—Stale a id State Ry GommixskOwi v Rams^ 
supra, n 3 

27 US—US v ABied Chemical Cbcp. DCNY 
431 FSupp 361 

Neb—State ex id State Ry Co-» nxswo v Rams^. 
supra, n 3 

Discretionaiy powers 

Alaska—^Mulduk Freight Lmes, Inc v Nabors Alaska 
Dnlhi^Inc. 516P2d408 
Mich—A O Ry Co V Michigan Pubhc 
Service Commi«ion. 228 NW2d 843 59 Mkdi 
App 88 

Neb—Appl%i>*non of West Neb Exp. 67 N W2d 342. 
159 Neb 353 

28 DC—DC Transit System, be v Piridic Utilities 
CornmKSKm. CA, 292 F2d 734 

Fh—MH«ta*e Hauliiig Co v Masrm. 177 Sold 206 
Mo—Smith V ThoAii^ui, 137 SW2d 981. 234 Mo 
App 1151 

S C y%t it. Norfhem Ry Go v Scott siqm. n 

23 

NY—TiavdosExp Co v Malthm^ 80 NYS2d 4QS. 
274 A|^Div 833. app and icaig. den 82 NY 
S2d 387 274AppDiv 8SS 

29 Fla—Florida East Coast Ry Co v King. 158 
So 2d 523 

32 Pa—^rjxpn«n Transp Corporation v Pe.ui>ylva- 
ma Public Utihty ConnnHffi^ior 33 A 2d 721 153 
PaSuper 303 

33 Nd>—riwagn.B AQR Go v Kedff. supra, n 
21 
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42 K«i d—In re Ifm.. Sua CoiniP(.ree Cotnnnisuon 
Dcti^Lu No H\ 22Ji’—investigation if 4r <iw 
E\p Forujrding Co 110 N % 2d I^X). 252 Iimj 

12’i’ 

43 Alaska—Mukli*- Frj-bt Lints Int v Njbors 
ALisLi Dn’ling. Inc 3lft P2d -*08 

Scope of mvest^atHm 
f2i Other nutters 

(. 1 S —American C\iitider Mfrs Committee v Depan- 
irei • a* Tiam C A N ^ 576 F:M 24 

IfiA •—In re Iowa State Copiineict Commisstoa DotLet 
Nt HA-2287—Invesngi*Hin jf Attw F\p Fcr 
na'dini' Co i»0 NW?d .’90 252 Ima 1237 

Ceitiflci^ic of pnblir conveiueace and necev^ 
\jt»—estate cx rei Smithco Tianspoit Co v Piiblk. 
Senict Cor nussuin \|ip 307 S2d ^61 trarst 
fa Sup 316 2d 6 

Sobooesui 

lima—^Ir re Iona Star** Commen c Conunissk’n DodLet 
No HA-2287—Investigation at Anon E\p Fo - 
«aniing Ca 110 .NW2d 390 252 Iona 1237 

Power to conduct preK* «< 

Ima—In re Iowa Slate Conimeiije Cmunission DocLtf 
No KA-2287—Inircstigition ol Amm Eaj For- 
narding Go iIO Nlfc2d '90, 252 Iona 1237 

Heiring 

Fla —Midstai, Hauling Co v Mason. IT’ So 2d 20b 
AnticipatMHi of agency action not required 
US—Cdonul Fas* Freight Lines Int v US DC 
Alt 443 FSupp 72 

44 StricS mks of endeace iuqppIKcalile 

Inna—IP re Iowa State Camimice Cbnunissimi Ddiiuet 
No HA-2287—InsestigatHin ot Arrow Evp For¬ 
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V Fkuida PoNit. Setvttx Commissioii. 222 Su2d 
503 

111—^People e\ rd Cmitinental Air Transport C> v 
Strouse, 244 NE 2d 171 41 m2d 567 
Kao —Warrai Petroleum Corp v btatc Coip Commisr 
Mon. 285 P 2d 777 178 Kan 381—Missouri Fsc 
R Co V State Corp Cxunmission. 389 P 2d 813 
192 Kan 575 

La—Gtorgi: W Gang fran^der v Hams. 75 So 2d 28 
226 La 117—Texas Pipe line Co v Stem. App 
i90 So 2d 244 nnd on oth gids 202 So2d 266. 
250 La 1104 

Md —^Maryland Tran<qi Co v Pubhe Sovicc Ouniius- 
Mon 253 A 2d 896. 253 Md 618 
Mich —Gboigc F Alger Co v M^'htgan Pnblic Service 
ComnbSMOii, 62 N W 2d 588. 339 Mich 104 
Minn—^Murphy Motor Frei^t Lanes. Inc v Witte 
Tiaasp Co 110 NW2d 296. 260 Mmn 440— 
Danlen Iransport, Inc v Hahne. 112 N W 2d 630 l 
261 Mum 218 

Miss—C.intpMl Sixty-&a Exp loc \ Ddta Nfotor 
Lme. Inc 67 So 2d 252 218 Miss 198-^k4ississip- 
pi Public Service Comnissioti v Holloway Transfer 
A Storage Cb 148 So 2d 689. 247 Mai 184, err 
over l50So2d41i 247 M&s iS 4 
Mo—Stale ex rd Transpoti Dehvery Co v PuUic 
Servioe Conln»l^^^^>^ rf Mo Apn 414 $W2d 
322—State cx rd nnlipp Transit Lines, Inc v 
PuUn. Semoe Coimmssioa. App 523 S W 2d 353 
Neb—^Application of Fetnrieiun Tiansport D>, 114 
NW2d 34. 173 Neb 564 

N M —Transoonnnmtal Bus System. Inc v State Corp 
Couimissioii. 300 P2d 948, 61 NM 369—^Fexgu- 
soB-Steere MoU»- Co v State Cbip Cormmssion 
314P2dS94 63 NM 137 

NY—New York Qty Trairot Authonty v Jamaica 
Buses, Inc 192 NYS2d 72. 20Misc2d 659,ami 
229NYS2d787 16AD2d9S9 
OU—^Mistletoe Exp Service ▼ Cc.poxatioa Commis- 
sum of State of Okl, 316 P 2d 865 
—^Maimer v Fennsylvania PuUic Utility Commis¬ 
sion. 134 A 2d 262. 190 Pa Super 436-4tailway 
Exp Agency, Inc v Penn^lvama KiUic Utility 
Pi A2d 86a 195 PhSuper 394 
RI—^Yellow Gab Co of Providenoe v Public Utility 
Hcaimg Bd. 191 A2d 23. 96 Rl 247 
Tex-Stale v Bilbo. Civ App 378 SW.2d 871. mod 
on oth grdk. Sup, 392 S W 2d 121 
Utah—Salt Lake Transfer Co v Barton Truck Lin^ 
Inc 335 P 2d 829. 8 Utah 2d 401 
Va—McDamd v Com 99 SE2d 623 199 Va 287 
VaiiditT trf findings or ordeis tif conmissioB 
Anz -Tucson Rapid Transit Co v Old Pnddo Transit 
G>. 289 P2d 406. 79 Anz 327—Anzoru Corp 
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Commission v Gibbons. 344 P2d 167, 35 Anz 
210—Anzona Tanf Lines, Inc v Anzona Corp 
Cbmmission. 502 P 2d 539 IS Anz App 390 
Art —Torrans v Arkansas OMiinerce Commis^jn. 440 
SW2d55K 246Afk 930 

CtAo —Haney v Putdic Utilities Comnussion 574 P 2d 
863 mCoki 481 

Fb —State cx rd SeaboaM Air Line R Co v King, 93 
So 2d 368—^S^arlet Trisdk Service Inc v Bcvis. 2^9 
So2d 7DI 

Hawau—In re Hcin«m*iu Rapid T'anstf Co, Lid 507 
P2d 755 54 Haw 402 

La—Transway Inc v Lo!U<ianx PuUil Service Cora- 
nusMon, 296 So 2d 305 

NH—^HcNisehcdd Goods Came*s Assn v Oudleitc, 
219 6 M 0 107 NH .w 

NC—Stele et. rd Utilities Com-nissiaa v M L 
Hatcher Pickup A Dehvery Sennees, lac 159 
SE2d791 43 NCApp 662 
OhKv-DG A U Truck Lmes. lac ^ Public Utihttes 
Gjmm ^vion. 212 N £2d 796. 4 Ohio St 2d 113— 
Montgomery Trudang Co v PuMic Utilities Ocnii- 
fniv^-nn. 2i7 N E 2d 222. 6 Ofm St 2d 205 
Pa—^PirjNirgb A LER Co v Pennsybania Piddic 
Utility Commission. 85 A 2d 646, 170 PaSuper 
411 

Utah—Lake Shore Motor Coadi Lines. Inc v Bennett. 
333 P2d !0 m S Utah 2c 293—Uintah Fmght- 
ways 1 Public Seivict Cbmiiifs&ian. 390 P 2d 238. 
IS Litah 2d 221—Coiunenic' Bus System v Pubbt. 
Service Comiiissiiiii. iNv P 2d 404 le Utah 2d 87 
Va—^Paik Bros M nmg Corp * S A M Systems Corp, 
218 SE2d441 216 Va 322 

Goilateral attvrh 

Aiu —Tucson R«pid Tramu Cc v Old PudUki Transit 
Co 289 P121406. 79 An- 327—Ku«k*e Transfer 
A Storage Go v Superior Cour» In and For Maii- 
Coum^ 526 P2d 127a 22 Ar>zApp 315 

RcTocalioa of csertificvfr 

Ind —Day Trandci Inc v C H Hamilton TnaJang A 
Warehouse Service, Inc, App 408 NE2d 6a2 
Mich —Ydioiw Fiogbt Svsiems Im, v Mv Ing?*" Pub- 
In, Service ComnussKii 252 N W 2d 495 73 Mich 
App 476, app after lemand 269 N W2d 548 84 
Mich App 241 

Neb—Ai^ifacaiion of Neuswanger, 104 NW2d .J3 
170 Neb 670 

Ohio—^Wri^tesmith v PaUi^ Uahtics Cumnis&iOR, 
191 N E2d 16a 174 Ohio St 53’ 

Pa—^Paradise v Pennsylvanu PnUx. (jtdr^v Corraniv 
MOO. 132 A2d 754 iS4 PaSuper E 
Tex —Henrn Petroleum TiansDor* Eqmpment Corp v 
Railioad Cbnumssion c* Texas, CivApp 619 
S W 2d 5S8, eir ref no re err 
\a—Metro Van A Storage Co Inc v Com 221 
SE2d 127.210 Va 544 

AdditMNud pemiit and prcceeding^ therefor 
Cedo—^Denver A RGWR Co v Public Utilities 
Gxnniissiini. 351 P2d 278, 142 Colo 400 
l^n—^Apphcation of Pautson. 81 NW2d 875, 2^9 
Mmn 236 

Pa—Daily Motor Exp Inc v Fieiipsylvaiiu Public 
Utility Coinmissioii, 130 A 2d 234^ 183 Pa Super 
120 

NoiHner as not pre-emptiBg field 
Fa—^PhiJ’HdidiKi-Pittsbaigb Camerv, Inc v Pennsyl¬ 
vania PiddK Unhty GunmAWHi, 138 A 2d 693, 
185 PaSoper 588 

TmnnuatHm 

Fh—Dade Track Sales, Inc v BevK. 3li6 So 2d 759 
Nd>—AppheaEKm of Ferguson Tracking Co, 101 
NW2d444 169 Neb 851 

Tmsfer of cerfifi'xtr 

US—Ray Pncc,!nc v uaDCNeb 297FSupp 55 
Colo—DeLuev Pubhe Utihties Conunisswn. 454P2d 
939 169 Colo 159 c.rt den 90 S.a 428, 396 
U.S 956, 24LEd2d421 

III—Cdrta-Back, Itu, v llhnor. Commerce Conum^- 
Mon. 381 N F 2d 32, 21 lUDec 97 64 111 App 3d 
370 
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Mo—Suic e\ (d Fraitspon DeSiven Co \ Pubic 
Senics CcunmiVkion of Mo 4pp 414 S2d 
322—^Staie ex nd Bouitoit Traiis»er Co v Puoli*. 
Service Conunivsiofi, Apf> 3^3 S 2d 241 
Neb —A.rplicatiaR o** Buriirgton FfbcL Lines. Inc 102 
N 2d 4S0 171 Neb 331—\pp*ic^onn of Neuv- 
wa-iger <04 N 2d 2»5 IT) Neb (Tb 
Ne\ —Cits of North Las Vegas s Public Service Cdm- 
imssion. 424 P 2d do. h s Vv 2*^ 

N C —State cx id Liilittes Cooimission \ Cdter HO 
SE2d 385 254 NC 2b9 

Fex —Exp lac \ Raiinud Comniission. 415 
SIV 2d 394—Railroad Cmrinission d* Texas v 
McKnig^t Cis A.PP 619 2d 255 
Va —Brooks Transfer and Storage Co Inc \ Turner 
261 S£2d 316t 220 Va 642 
Ptoof of minting inadequacy ior find- 

lag of paiUic need 

Colo—Denver &. RG^ R Co v PnUic Util-ties 
Commissiaii. 351 P 2d 27b 142 CWo 400-Cbkmi- 
do Transp Co \ PuUic Utilinis Commissioii. 405 
P2d 682, 138 Cbk> 136 Public Utilities Commis- 
sKm w Weicker Transfer d. Storage Co. 451 P 2d 
448. 168 Cblo 339 

Viiriatioiis of anti-trnst Ums 

Pa—Chemical Tank L.nes Inc v Pennsylvania Pnblic 
Unfat} CommKsicn. loS A2d 668. 193 Pa Super 
607 alFd 178A2d 698 406 Pa 359 

Rights mider ootificatie detenmned as of date of 
1SSV*i>r'Y 

US—Ace Lines. Inc v US DC Iowa. i97 FSupp 
591 

Other »- as to proof 

Conn—Bnggs Cnp v Public UtJities Coouuission 
174 A 2d 529 148 Cbnn 673 
Neb—Wdb Fargo Armored Service Corp of Neb v 
Bankcis DKpatch Gorp 193 N9^2d 195 188 
Ndi 584 

Pa—^Tranter v Pennsylvania Public Uidiiy Ctmmts- 
raon. 288 A 2d 837. 4 PaCimlth 585—Puralatnr 
Onner Goqi v Pennsylvania Public Unht} Com- 
414 A 2d 43a 51 PaCinwltii 377 
Tex—Railroad Gomimssion of Tex v Conrmcntal Bos 
Syscan. Inc. 616 S W2d 179 
Adequacy of exuting senrices 
US—Engel Van Lines. Inc v US DCNJ 374 
FSupp 1217 

Ctdo—Coloiado Tranqi Co v Pubhc Unhaes Gom- 
mnsioa 405 P2d 682. 158 Colo 136 
Hawaii—Af^lv^non of Charley s Tour ft Tian^ Inc 
322 P2d 1272. 55 Haw 463 
Ind —Shonp Buses, Inc v Pubhc Service Com •v'on, 
App 380NE2d 104 

La—Trade Sennoc; Inc v Lc7»“-"» Pubhc Service 
Cc i^is^icn 236 So 2d 491. 256 U 343 
Me—In re FbwdL 358 A2d 522 
Ndi—Apphe-no-t of Radio-Fone. Inc. 193 NW2d 
44Z 187 Nd> 637—^Wdls Faigo Annored Service 
Coip of Neb V Bankets Diqatcfa Goqi 198 
NW2d 195 188 Neb. 384 

NH—Goods Camers Assn v OadItUc; 

219A2d«99 107 NH 199 
Ohio—Masters v Pidiiic Utilities Conmisncin. 343 
NE2d 93. 45 Ohio St2d 207. 74 002d 322 
Old —Gditral Oklahcm* Freti^ Lmes. Inc v Stare ex 
id Oklahoma Goep Comnuvnon, App, 610 F2d 
824 

Pa—Com Pubhc Utihoes rjcmiqmiom v D'Agata Nat 
TnicktiigCo.360A2d 279 25PhCiiiwlth 365— 
PuRilalar Gniner Corp v Pemki^vaiiia Piddic 
Uedity Ci]i.uu.isioii. 414 A 2d 430. 51 Pa Onwlth 
377 

Bmdcn of praof 

Ala—Redwing Cuneis. Inc v Floyd ft Beasley Trans¬ 
fer Cb Inc. 341 So 2d 939 
Haa la re ll^n^vU* Rqad Transit Co Lid 307 
P2d 7S5. 34 Haw 402 

Ind—Odle v PiMh. Service Conimi>va~ of Indiaiu. 

297 N.E2d 4S3. 153 Ind App 538 
La—Saai^*]i Sugar Transput, Inc v Pnb- 

hc Service Gommiwuiii. 324 So 2d 433 


Mina—^/Unencan Courier Corp v Loomis Armored 
Cl' lu. 200 N ^ 2d 175 294 Minn 207 
Mo—State cx rcl National Trailer Qmvmr Inu v 
PuldiC Service Commission App 488 S W 2d 942 
Neb—Af^icatiOQ of Hagen Trud. Lmes, Inc 119 
N Vr 2d 76. 174 Neb 646—Appbeanon of Siimncr- 
mait. 138 N 9^ 2d 481 179 Neb 400 
Ohio—RDS Moweiy Inc v Public Utilities Cbminis- 
vion of Ohm. 419 NE2d 7 66 Ohm St2d 22. 20 
00 3d 14 

Pa—^Armored Motor Service Corp v Fdin^bania 
PnNic Utilit} Commission. 411 A 2d 90a 49 Pa 
Onwlth 623 

Utah—Barton Truck lane, I<m v Pubhc Service Gom- 
misvion. 510 P 2d 927 29 Utah 2d 392 
Va—Mountam Trucking Co v Hamias, 197 SE2d 
819 136 WVa 855 

fienstOB of ceartificate 

Mass—Holyoke St Ry Co v Denartmcnt of Public 
Uuhties. 198 N£2d4I3 

Grant of tonporazy anthwity pending achtni tm 
appUc>tfciis 

Fla—Acme Moving ft Storage Co of Jacksonville v 
Mason lb7So2dS5S 

Best pofidble sosice held chief obje«.tiTe 
N C—State ex rel Utilities Commissmn v Queen Oty 
Coach Co 166SE2d441.4NCApp 116 
Ohm—DG ft U Track Lines, Inc v Public Utilities 
Commivsicn. 212 N£2d 796. 4 Ohm St 2d U3 

Carrier not required to reliHgate every & 
ed detOK^CiiNi in collateral pnrcee^iine^ 
US—T I McGinnadLTrucku^Go v US.DCNJ. 
251 FSupp 526 app after remand 298 FSupp 39 

Individual co'*uB*odify controllmg 
Tex—Stare v Bilbo. 392 S^ 2d 121 
Intent of coi*"i"iS9>on as question of lair 
Tex—^Pyc Trucking Co v Miller CtvApp, 397 
SW2d 507 err ref no rev etr —Aupoct Coadi 
Servme. Inc \ Oty of Fcnt Worth. Ov App 518 
S Rr 2d S6a err ltd* no rev err 

Prior rkdadon trf vtvtvfe 

Ndi—Giocne.mld v R*nMing Movers, Inc 247 
NW 2d 629, 197 Neb 187 

(Riio—O G ft U Truck Lanes, Inc v Piddic Utilities 
212 NE2d 796. 4 Ohm St 2d 113 

Questions considered generaDy 
Fla—Gulf Central Wairimuse Center Inc v Bevis, 278 
So 2d 595 

Idaho—Grover v Ace Eqiii|miC.4 Co, 496 P2d 673.94 
Idaho 674 

Neb-Application of S-A...x.iiiaii. 138 NW2d 481, 
179 Ndi 400—Wdls Fargo Aimored Servioe Carp 
of Nd> V Bankera Diqaldi Corp 182 NW2d 
648. 186 Neb 261—Wdb Faigo Annored Scnooc 
Corn of Nd> v Banken Diqmtdi Gorp, 198 
NW2d 195. 188 Neb 584 — Appltraimn of 
Sduoetlm, 3IS N W2d 63a 21Q Nd> 508 
Pa^Bnnks, Inc v Pc.iusylv4Uiia Public Uofa^ Com¬ 
mission. 424 A 2d lOia 56 Pa Cknwltfa 371 
Utah—ftidiaid Transfer. Inc v W S Hatch Go. 441 
P2d 133, 21 Utah 2d 106 

Review order of conmission 
Ala—Redwing Cazners, Ihc v FloydftBeasleyTians- 
ferO).Iiic,341So2d939 
Anz—^Best-Way Transp v Thi 1 _a 1 Freight Lmes. 

Inc. 499 P 2d US. 17 Anz App 337 
Fla—Grqrhiaiiiid Lmes, hic. Greyhound Lmes-Ead 
Drasran v Yaiborai^ 273 So 2d 1 
La—SouthcAi Sugar Transport. Inc v lam- -nr Pkdi- 
hc Servioe roin...—-ion, 324 So 2d 435 
Neb^pp^rar 0 of Frnn-nnnaii. 138 NW2d 481 
179 Neb 400—Wdk Fargo Annored Service Corp 
of Neb V Bankers D..|iatdi Corp. 198 NW2d 
195 188 Neb 584 

NH—Vaimer v State. 291 A 2d 612, 112 NH 193 
(Buo—D G ft U Track Lmes, bic v Pubhc Utifabcs 
-n V 212 NE2d 79a 4 Ohm St 2d 113. 
Old—Hayes Motor Fra^t. bic v Mafiqpig, 611 P2d 
241 


Va—Blantons Package Ddiveiy, Inc v Pony Exp 
Courier COrp of Virginia. 247 S E 2d 397. 219 Va 
280 

Setting aside order denying certificate 
Neb—Application of ^merman. 138 NW2d 481, 
179 Neb 400 

Extension of certificate 

Fla—Fleet Tianspihl Co of Fla v Mason. 188 So 2d 
294—Alterman Tran^MHt Lines. Inc v Yarfam- 
ou^ 276 So 2d 34 

Neb—Ndiraska State Ry Cl- »■ v Seward Mo¬ 

tor Freight. Inc. 196 NW2d 2fla 188 Neb 223 
Pa—Purolator Cbuner Corp v Pennsylvaiiia Pubhc 
Utility On iww'MMi, 414 A 2d 4Sa 51 PaCmwlth 
377 

Finding s FSiiaJiCd 

Ark—TiianHW Trailer Convoy, bic v Wood, 479 
SW2d51S. 251 Ark 966 

NH—Hoii«4io}d Goods Camers Ass’n v Ouellette, 
219A2d 699 107 NH 199 
N C—Stale ex rd Ubhtus Co.i i •««» v Queen Oty 
Coadi Co. App, 166 S E2d 441 4NCApp 116 
Fntaic as well as present needs considered 
La—^Humimbaurr v Knstngpr. App 254 So2d 636 
Neb—Canada v Peake, Inc, 165 NW2d 587. 184 
Neb 52—Wdls Fargo Armored Service Corp of 
Nd) V &mkei5 Dispatch Corp. 182 NW2d 648 
186 Neb 261 

NH—Housdidd Goods Camers Ass*n v Ondkttc. 

219 A2d699, 107 NH 199 

Imp^-cd findings 

Nd>—^Ndiraska State Ry Couiiiit^?^ v Sewaid Mo¬ 
tor Freight, bic. 196 N W2d 20a 188 Neb 223 
NH—Iiogsi4ioH Goods Camefs Assn v Oudletre, 
219 A2d699. 107 NH 199 
Katerpretatioii of certificates 
US—Pitnbuigh ft New Fnglaiid Tiudong Co v U S, 
DCPa 345 FSupp 743 afld. 93 SQ 235, 409 
US 904 34LEd2d 169 refa dcn.93Sa 514^ 
409US lQSa34LEd2d5(M,affil.93Sa 686^ 
409 US 107a 34 L Ed 2d 660 
Neb—In re Rapid Film Service; bic. l46NW2dS63 
181 Nd> 1—NJw-sLa Stare Ry Cc ••-■isr on v 
Sewaid Motor Freight, bic. 196 NW2d 20a 188 
Neb 223 

Tex—Airport Coadi Service, bic v Gi^ of Fort 
Worth. Civ ^ip 518 S W 2d 566; err ref no cev 
err 

EvBdCMC 

US—No Odporti v Outer. DCWash 520 FSupp 
334 

Ala—FuUic Sevice Commission v Giey- 
houndLiiies, Inc.346So2d 1136 
Colo—De Luc v Pubhc UuhtKS ConiH>^*L o i, 454 P 2d 
939. 169 Colo 159. cert den 90 SO 428. 396 
US 95a 24 LEd2d 421-^Ud. ooJ 0>. Inc v 
JoibCnsLu, App, 328 P2d 415 
Fla—Redwmg Gamers, bic v Mayo, 255 Sold 516— 
Mccinir Transfer ft Stwage Co v Bevis, App. 299 
So2d IS 

Dl—Ace Ambulance ft Oxygen Servioe Go v mmols 
Gb-uii^xoe. Of > 393 NE2d 1322. 31 01 

Dec 15 7SmApp3d 17 

bid—Jack Gray Tomspoii. Inc v Pubhc Service Gom- 
misrxv. 380 NE2d 125a 177 bid App 576 
Me—In re Lefebvie. 343 A2d 204 
Mum—AiuMk^aa Goaner Gorp v Loomis Annored 
Car. Inc 200 N W2d 175. 294 Mnm 207 
Mont—Empire Sled M^ Q> v Cailson. 622 P2d 
1016 

Neb—N-hiavka State Ry v Sewaid Mo¬ 

tor Freight. Inc. 196NW2d20a 188Neb 223— 
Wdb Fargo Annoricd Service Gorp of Neb v 
P?ni%i 5 Diiiiateh Corp 198 NW2d 195. 188 
Neb 584 

NH—O Ndi V Public Utilities wi, 410 A 2d 

244 119 NH 930 

NC—State ex id Utilities Oini.. 0 ssLX v J D 
MiCoaer Inc. 194 SE2d 859. 283 NC 104 
ND—Hentz Truck Lme, bic. Roseville; Mum v El- 
ktii.294NW2d774 
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Old—^Westeni Motor Freigjtt. Inc v Sate, 534 P2d 
926—Hayes Motor Freight Inc v Manning, 611 
P2d 241 

Pi—Tranter v Pennsylvania PuUic Utility ro>nint$- 
SKm. 288 A 2d 837 4 PkCknwlth S8S—John Gib¬ 
bons, Inc V PauB^vania PuUic Utility CruipinK. 
SMB, 334 A 2d 806, 18 Pa Qnwbh 114 
SC—Gty/huiiod Lines. Inc v South Garohna PuUic 
Service CoHimi«ion, 262 S E 2d 22, 274 S C 168 
Tex—ApoBoTiaa^b, Inc v Radnoad Gonnni^sfon 
arTeicas,QvA|ip 610SW2d872 
W Va—Kanawha Valley Tran^ Go v Pubhe Service 
Go. "ifr 219SE2d332. 159 WVa 88 

Applkatiim for pent 

Grio—Wdb Fargo Aimorad Service Corp v PoUic 
Utihtics <\ - 545 P2d 707, 190 Gblo 204 

Ndi—Wdls Fargo Aramed Service Goip of Neb v 
Bankers Dispatdi Coip, 182 NW2d 648, 186 
Ndi 261 

Ndtkeofheuiig 

Colo—Public Utihties Ga »in v DeLu^ 486 P2d 

1050, 175 Odo 317 

N D 1* ‘ Truck Lmc^ &ic, Roseville, h&iui v £1- 
kiii.294NW2d774 

U—flMMriadase Of mates 

Nd>—State Ry . v Seward Mo¬ 

lar n gK Inc. 196 NW2d 200L 188 Neb 223 

Taddag 

Anz—Best-Way Transp v Thundeibiid Fiodd Lines, 
Inc 499 P 2d 115. 17 Anz App 537 
Neb—P'rt &ate Ry Coninif«gnn v Seward Md- 

mrFrei^Iiic 196NW2d 20a 188 Neb 223 
(Ntio—Commercial hhitor Fieiglit. Inc v Public Utili¬ 
ties Go 1 0 348 N£2d 132. 46 Ohio St2d 

195 75 002d234 

Exteasiiai of iqfos 

Fa—Carl 1 Bteber, bic v Pennsylvaiiia PiAbc Utilny 
Go 281 A2d 351, 3 PaOmwIth 236 

Anz—Itest-Way Tiansp' v Tiniiiileibnd Freight Lines, 
Inc. 499 P2d US. 17 AnzApp 537 


Anz Vest Way Tramp v Thuudubud Fietdn Lmes, 
Inc, 499 P2d 115. 17 AnzApp 537 

Ad ditaa i sl mtificatr 

Colo Rocky M' ^ Airways, Inc v Public Utili¬ 
ties O: 509 P 2d 804 181 Colo 170 


Fla—Tropical Conch Lmes, be v Y^ibtnoa^ 272 
Sold 80! 

ActiiiB hdi oftatsr drastic 
in—FnedenKfa Track Service; Inc v Dimois Com¬ 
merce Cl 288 NE 2d 79. 7 m App 3d 

468 


Neb—^Wells Fargo Annorad Service Goip of Neb v 
Budeos DBpnteh Onp. 198 NW2d 195, 188 
Nd> 584 


Difftccat fodon caqphasiBBd from case to case 
NH—Vanticr v Slafiw 291 A2d 312. 112 NH 193 
Gterio^ asod foito bat aiesBl iMiyea^ 


Pa—ir 'i.Pilldii ^ Esp, be v Pennqrlvania 
PMc Utd^ Ctaf r I. 291 A 2d 545, 5 Pa 


Tex . ; Food 5 .Inc V RadraadCo 's^ov of 

Tex. Qv App. 480 $W2d 508 

Va—Bfand and Ptamkr Texnoo v Com ex id State 
Gnp Cr s - 191 SE2d 23C; 213 Va 161 


Fb.—GnirCential W..^ oa\c Center. lac v Bens, 278 
Sold 595 

Moot oftHna 

Colo Dnpoui v Plridic Uolmes Go s 

wa. 520 P 2d 1039 184 Odo 428 


RoRDiraBait of t^iportmity to ezistmg earners 
to nnprore sernce 

Anz—DGP TiucLii^ Co v Fopa Tnidang Co 547 
P2d47 26 4nzApp 195 

lease for eqinpaiait 

Px—Com Public Utdioes rornmneion V D Agate Nat 
Trucking Co 360 A2d 279. 25 PaOnwlth 365 


bd—Coastal Tank Lmes, be v PkOiOuC Traii&iJO.U 
be. AppL.416 NE2d440 

Nd)—AjqilicanonofNdiraskaTiaiiqxwtCo Inc 313 
NW 2d 686. 210 Neb 269 

Utah—PBJ Freight Service v Puhhe Service rcT»mi«- 
sion of Utah. 598 P2d 1352 
Va—Atlantic GrcylKiuiid Lmes of Virginia Inc v Jones 
Bos Q> be 217 SE2d 857 216 Va 255 

Or^^ints discriaiiiiatoiy 

Qdo—Denver Cleanup Service Inc v Puhhe Utilities 
Omrniivc-B. 561 P2d 1252. 192 Cote 537 

Qntena Bar issaanne 

bd—VIP TimoiKinpSemoe, be v Hender-Smdas; 
be 355 N£2d441 171 IndApp 109 

Not k,^iJicd to fomidi repilar serrioe 
ND—Itentz Truck Lin^ Inc, Roseville, Minn v El- 
kiii.294NW2d 774 

Rerocatioa of certificate for concealing fotare 
sale of stodt emmeoas 

NH—Appeal of Gtebai Movuig A Storage ct New 
Hampshire; Inc 451 A2d 167 122 NH 784 

There have been adjudications relat¬ 
ing to the authority which may be con¬ 
ferred on a carrier by the commis- 
sionJ^* 

133 Fla—Florida Rodt and Tank Lmes, Inc v 
Hawkms, 372 So2d 447 

Me—In re Ldcbvre; 343 A2d 204—Stele v Dube; 409 
A2d 1102 

Utab-Lews v Wycoff 0> 420 P2d 264 18 Utah 2d 
255 

§ 21. Exclusive Privileges 
Libraiy References 
Gamers ^14 

14 US—b re Third Ave Transit Coq>, CANY, 
233 F2d 310 

§ 22. Use of Carrier's Premises 
Libraiy References 
Modem Legal Forms Ch 12, 
Automobiles 

§ 23. Contracts in Violation of R^- 
ulations 

21 Kan—Kansas Power ft Light Co v lidbl Od 
Co,«6F2d6a 198Kan 556 

22 Midi—Grand Trank Westexn R Co v Mount 

SugarGb.269NW 208,277hfidi 366, 
oert den 57$a 514. 300 US 67^81 LEd2d 
877 

Test for **nitrfrflaBt smtohiBg*’ stated 
Midi —Detroit Tenumal R Co v Budd Whed Co. 19 
NW2d 126; 129, 311 Miteh 638 

§ 24. Judidal ProceeHingx to En¬ 
force or R«»a*Tain Enforce¬ 
ment of Regulations by StaU 
utes or Orders of Railroad 
Commissions 

23 US—Trans-Pactfic Aiibncs v Hawaiian Airlmm, 
CAHnwnu, 174F2d63 
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Ala—TrachngCo v Ateliiifn:i Public Service 
Ofimnii—Kin, 348 So 2d 372 
Anz—Tucson Raind Tianvt Co v CHd Pueblo Transit 
Cb 289 P2d406.79 Anz 327 
Colo—Lane v Public Utilities Com vSitm 381 P2d 
818 152 Cote 335 

D C —Bhck United Fnmt v Washington Metropr^iten 
Area Transit Comim^raoii, C A 436 F2d 227 141 
USAppDC 73 

Fla—Redwui Gamers. Inc v Carter 64 Sb2d 557— 
Cbast anes be v Mack, 64 So2d 774 

ni—Ptople v Gold Star Line, 74 N£2d 62. 332 
Ill App 136 

Kan—^Kansas O^-Lea Ckiworih Bus Lmes v State 
Qwp Cbmmission. 286 P 2d 143, 178 Kan 353— 
T & SF Ry Co V State; Corp Gom- 
iius“iT, 322 P 2d 715, 182 Kan 603 
Mich—Detrott ft TSLR Co v Mv4i^n PuUic 
Service 36 NW 2d 896. 324 Mich 

195 

Mmn—State V Duluth. M ft IR Ry Co 75NW2d 
398 246 Mum 383 app dism 77 SQ 46. 352 
US 804 1 LEd2d 38 

Wadi—South Bay Mouk- Freight Co v SchaaL 101 
F 2d 584. 3 Wash 2d 466-State ex Id Pdrohmm 
Transp Co v Wadungton Pubhe Service Gomims- 
sKMi. 216 P 2d 177 35 Wash 2d 858 

Elfoct of denial of renew 
Cal—Pratt v Coast Tracking, be, 39 CalRptr 332, 
228 CA2d 139 

Unresolved matters maj be Rtigaled in appro¬ 
priate dvfl court 

Fla—State cx id McKcnvw^ v Wilhs, 310 Sold 1 

24 Cal—Nolan v Public Utilmcs Cb..-n<ss>oi. 260 
P2d79a41 C2d392 

Neb—Ap|4tc*iMHi erf^Moores Transfer be of Norfolk. 
253 NW2d 313 198 Neb 491 

25 US—Vanko v Fmlcy DCCRuo, 440 FSupp 

656 

Tone of fflingsait 

(2) CMher matters 

Fla—Redwmg Gameis, be v Carter 64 Sold 557 
(Rno—Graim Transp v Public Utilities ComAi^ou 
120 N£2d 436, 162 Ohio St 9 

Older considered in entirety 
NC—State ex rd North Carolina Utilities Coninii«on 
V /tti]- y GcneraL 163 SE2d 638, 2 NCApp 

657 

26 hiwa—In re fowa Stale CccnniuiL^ GommKicscii. 
Docket No HA-2287-Invcstigatioa cf Arrow 
Exp Foisranfang Co 110 NW 2d 39a 252 Iowa 
1237 

Kan—Atchison, T ft $F Ry Co v State Coip 
Gannmvann. 203 P2d 211 166 Kan 548 
Mo—State ex id DenUm v Public Sennoe 
sKMi. App. 277SW2d684 
(Rd—Dolese Bros Co v St Louis-San Fiancwco Ry 
Cb 86P2d80a 184 0kl 269 
Pa—Daily Motor Exp. be v Pomsylvama Pufalic 
Utility O . 130 A 2d 234. 183 FaSuper 

120 

Matters renewdde 

Gblo—Haney v Piddic Utilities Co. \a 574 P2d 
863, 194 Cote 481 

D C —Washmgron, Marlboro ft Annapolis Motor Lmex 
% Puhhe Utdmes Cn> . s-^ of Distnct of Go- 
lninbia.CA 206 F2d 490 93 USAppDC 63 
in —Alton R <jo V lllmoK Commcioe GommK irwi cx 
id MopiPding-Bniwiidl Corpoiatiaii. 15 N£2d 
508, 368 ni 584. affd 59 SQ 34a 305 US 548. 
83 LEd 344 

Neb —^Applicatinn of Howard McLean Co. 187 

NW2d 300 187 Neb 30 

Ohio—Genes. Inc v Pubhe Utditics Coi»niis"on. 364 
NE2d la 50 Ohio Si2d 181. 4 003d 376 
Old—Mistleioe Exp Service v Coqioration Cunmis- 
SKmoTStateofOkl. 316 P2d 865 
Pa—Phibddphu-Pittsbuigh Camets. Inc v Pmnsyl- 
vania Piibltc Utihty Commivaaoi. 138 A 2d 693 
185 Pa Super 588—Lang v Pcnnsylvaiua Public 
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Unlit' GxnntKshV' 21' Aid 75J*. 20** Pa Super 
112 

Aj^ea] from loiver coart 

Ala—Vara Fxp liw v Bee Line Exp IiK. 34''Sa2il 
1353 

AA —TtMTias V Arkansas Copi'-’erje CMair-sMi ’ 4-ni 
S % 2d jSS. 240 A.>^ 930 

JonsdictMiQ e^^ste^i 

US—Tr*-Statc Motor Trarvit Ci* x Intcmatiopal 
Transport. Inc D C Mo 343 F Su^* 5SS afid 11 
part md m part or oth grids C A 4'Q F 2d 
!7l 

page 58 

28. ClosiBg of eaiucs offices 
La—R uIwja Exp Agnes Inc s Louivtav Public 
Service Canunissioi *45 So 2d IS, 243 La 518 
^ Mbs—M issBupp. Public Sersiee CamiaissiGii i 
H(dloi»a> Transfer &. Storage Co 148 So 2d 689 
247 Mbs !84 err ovet «S0So2d411 247 Miss 
184 

30 Fla—B*tmaid Gouni) Traffic Assn s Ma>s 3^0 
So2cl :i52 

Ri —Allied Dehsei) S>stein. Inc s Illinois Camvene 
Cbmmb&ion 417 NE2d TT' 4** fflDcc 93 
IP Aiq> 3d 6So 

Ind—^Dalc Bland Trucking. Inc s Calcar Quames 
Inc. App. 417 N£2d 1157 
Ky —Cora ex rei Kentac^i R R Commission v Rad- 
way Exp AgcnQ. 3S7 2d 29S 
Mum—American Courier Corp v Loomis Armored 
Cdr. Inc, 200 NU 2d P5. 294 Minn 307 
Neb—Appla^tion of Abler Transfer Im. '’S N W 2d 
667 161 Neb 37S—Ap|dicatHHi uT Basm Truck 
Co 90 NW2d 26S. *66 Neb 665—Nebraska 
State Ry Comnxsvdn s Seward Motor Fraghi. 
Inc. 196 N W2d 20a 18S Neb 223 
Pa—^Borou^ of Bnogewaier s Pennsylvania Public 
Utility Co**Mn*“^w. 124 A 2d i65, 181 PaSuper 
84—^Pln*xde1|iiiia-Pitt^biirgb Camcas., Inc s Penn- 
^vaoia INibhc Unhey Ganmusiaon, i3S A 2d f^3 
185 Pa Super 588 

Exiist of w iah tr9X!,grikb<t.c=. 

etc —John Benkart ft Sons Co s PeniBylvania Puldic 
Utility Comonssioii. 7 A 2d 588 137 PaSiqier i3— 
Modem Transfer Co v Pennsylsania Pubhe Utility 
Or ssmo. 12 A 2d 458. 139 Fla Super 197—PennsyL 
vaniaR Co s Pc.uisyivania PuUic Uahiy Gomims&ioa 
124 A 2d 685. !81 FaSuper 343—Dady Motor Exp 
Inc V FLniisylvania Piddic Utility Omumssioq 130 
A2d234 183 FaSuper 120 

31 US—iCC s Srnith. DC Pa 82 FSupp 39 
Ala—VaimExp.lDC v BeeLmeExp lnc,347So2d 

1353 

Aik—Tonansv Arkansas C^RW'fce Comnusvion. 440 
SW 2d 558. 246 Aik 930 

Fla—Coast Ck&es Coacbes. bic v Flonda RR and 
Ptibbe UnhiKS 139 So2d 674 

ni —Allied Dck«^ j System, Inc v nimms Omuneicc 
Co- 417 NE2d 777 49 lODec 87 93 

in Appld 656 

Ky—Com ex rd KentiHAyRR Commissions Rad- 
way Eip Agency. 387 SW 2d 298 
Mont—OtwiK Fraght Rate Ass'n v Board 
of RR Cbm'rs of Mont. 271 F2d 1024^ 128 
Mont 127 

Neb—^AK'liratwp of Basra Truck Co, 90 N W 3d 268. 
166 Neb 665 

NC—State et rd Utdmes Conumsswn v Southerii 
Ry 0>. 124 S£2d 5ia 256 NC 359 
Pa—C^ of Pbilad IpT v Pamsylvania Public Unli^ 
CoramisMon. lOZ A2d 428 174 PaSuper 641— 
Radwaqr Eiqi Agency Inc \ Pennsylvania PddK. 
Utilny Cd ixuon. 171 A 2d 86a 195 PaSuper 
394 

Tex—Rmlraad Comnn^Mon v l^own Exp loc Ctv 
App, 399 SW2d 863, revd on oth gnk Sup. 
41SSW2d 394. 

Revicir Hutited to pniceeduigs 

NM—MeWood Carp v Stale Carp Gominnsian 431 
P2dS2,78NM 319 


32 Fla —Midsiaiie Hauling Co v Mason. 177 So 3d 
yHi 

Neb—A{^lica*ion o4 Sebmank 65 NW2d 336, 159 
Neh 134 

Pi—H J l>i*fier T-ansfar Co s Pennsylvania PuWil 
L t*j'tv Co-''ffission. 107 A 2d 164 *75 PaSuper 
4-2 app dixm -*5 SO 580 349 L S 903 99 
LEd 1240 
Sorden of ftooS 

Mmn—American Courier Corp s Looms Armored 
Cat- Inc 200NW2d PS 294 Minn 307 
N M —^San Juan Coal & QAe Co s Santa Fe; S J ft 
NRR 298 P 663 35 NM 336 

33 N C—State cx rd Uuhties Commission v Gull- 
Ailanbc Tiramg Co>p 110 S E 2d 886 251 N C 
105 

36 DC—Baltimore ft OR Co v Alabama Great 
Soutoem R Cb CA 506 F2d 1265 165 US 
App DC 226 
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38 31—Md>er v Chicago Transit Authority. 90 
NE2d 262 339 1*1 App 398 

39 Anz—^Pacibc Greyhound Lanes v Sun Valley Bus 
Lines, supra, n 13 I 

Discretion 

LS—Tn-State Motor Transit Co v IntemalKHial 
TiunspOil. Inc DC Mo 3^3 FSupp 588 aifd m 
part, revd in part on oth grds CA 479 F2d 
171 

re 9 s**tioii of violation doe not bar mjiinction 
US—Tn-Staie kfotor Transit Co v Intenunopal 
Transport. Inc DC Mo 343FSu]q> 588 add m 
port revd m part on oth grds, CA, 479 F3d 
171 

42 Tex—^Railroad Commissioa v Od Fidd Haulers 
AssXOvApp 373 SW 2d 394 

43 US —Tn-$tate Motor Transit Co v International 
Transport. Inc DCMo, 343 FSaf^ 588. alTd 
m part, rod m part on oth grds CA 479 F2d 
171 

N Y —^Renssdaer County v Capital Dist Tran'p An- 
thonty 336NYS2d 382.7] MKc2d428 revd on 
oth grds 349 NYS^ IXK 42 AD2d 445 

45 US—Claik V Poor. DCOhio. 20 F2d 182— 
Ovil Aerniautics Bd v Modem Air Transmit, 
DCNY 81 FSupp 803, alTd, CA. 179 F2d 
622 

Anz—Tucson RafKd Tranat Go \ Old Puddo Transit 
Cb 289 P 2d 406, 79 Anz 327 
Neb—RR ‘‘Dick Wilson. Inc v Haigleroad. 86 
NW2d 177. 165 Ndi 468 

46 US—US V South Ry Cb. NY, 68 

set 868. 333 US 771. 92 LEd 1077 

Injunction will lie to restrain a earn¬ 
er from increasing rates without com- 
plymg with the Inflation Control Act 
of 1942, 50 U S.CA. Appendix, § 961 
etseq."*** 

46.1 DC—Hendersou v W»shiiiglon, Mailboio and 
AnnapolB Motor Lmes. 132 F2d 729 77 US 
AppDC 26.cert den 63Sa 854 318US 779. 
87 LEd 1147 

Other matters relating to mjunctions 
have been adjudicated."^- 

46.2 US—In re Rcdl Fmm Products, Inc CA 
NY. 662 F2d 150 

Anz —Tucson Rapid Transit Cb v Old Puddo Transit 
Co 289 P 2d 406. 79 Anz 327—Vsoov State ex 
Id FickidL 388 P2d ISS 95 Anz 154 
Neb--Ganfeav Chicago &NW Ry Co 191NW2d 
438 187 Neb 369 

Tex—Cdorado River Western Ry v Texas ft NOR 
Co Qv App 283 S W 2d 768, err lef no rev err 

A pnvate suit for mjunctive rehef is 
permitted where there has been a dear 


and patent violation of the Interstate 
Commerce Act^' 

46l3 US—Aaacon Auto Transport, Inc v Mcdlw 
CAFla 575 F2d 1102 reh den 580 F2d 105: 

Purpose of provisioa 

US—Tn-Slatc Motor Transit Co v Iiitenutiont 
Tran^jort, Int CAMo, 479 F2d PI 

Complaint uKuffinePt 

US—Brownmg Freight Lines. Inc v Waxberg Bro* 
Cb D C Idahck 393 F Supp 127 
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40 US—US V South Buf&lo Ry Co DCNY 
69 FSupp 456. affd 68 SO 868. 333 US 77< 
92 LEd 1077 

§ 25. In General 

50 La—^Dixie Pipehnc Go v Barry App 227 So 2 
1 wnt ref 229 So2d 731 255 La 145 

52 Aru—State v 1969 VolLswagon Bus. VTI 
23919980a 1977 Wyommg License No 2365 
App 586 P 2d 2ia 120 Anz 365 

53 US —Montgomery Ward & Co v Northern Pai 
Tenninal Cb of Or D C Or 128 F Supp 47* 

58 Mo—Smith v Thompson. 137 SW2d 981. 23 
Mo App 1151 

59 Iowa—CJS ated m Circle Ex]niess Cb v low 
State Cbiunicn^ Cbaimission 86 N W 2d 888 24 
Iowa 651 

Mo—Smith V Thmnpsoii. supra, n 58 

page 61 

60 Mo—Smith v Thompson, supra, n 58 

§ 26. Time, Place, and Method o 
Receiving Freight 

62 I ^9 „ penaRy for improper p^d^g—South' 

Thompson, Mo supra, n 58 

§ 27. Ckneral Bale 
Library References 
Carriers ^39. 

64 US —Montgomery Ward ft Co v Northern Pai 
Terminal Co of Or, supra, n 53—Quaker Ot 
Mottw Parts Co v Inter>Sute Motor Fraglit Sy 
tern, DC Pa 148 FSupp 226—CJSL ated i 
Merchandise Warehouse Co v ABC Fragl 
Forwarding Coip. DC Ind. 165 FSuiv 67, 75- 
Jolinson V Chicago M SiPftPRCb.C/ 
Idahok 400 F2d 968 

Cal—Standard Oil Cb of Califomu v Johnstm, 14 
P2d 577 24Cal2d 40 

DC—Andrews v Chesap)r«ke ft Potomac Td Cc 
DC 83 FSupp 966 

Ga—^BecL ft Gregg Hardware Cb v Asxocixted Tran 
port 81 SE2d 515 210 Ga 54S—CJS ated i 
Ryder Trudt Lines. Inc v Inc 13 

SE2d 446. 447 110 GaApp 579—Ontcal c 
Gemgia Ry Co v Woolfblk f'lumiinil Wenk 
Tjmited 178 S£2d 710 122 GaApp 789 
Iowa—CJS quotedm BinlmglonT^ansp Co v Hail 
away 12 NW2d 167 169 214 Iowa 135 14 
ALR 1238 

Md —Baltiinore Tank Lines v Public Service Cammi 
Sion. 137 A 2d 187 215 Md 125 
Mich—G ft A Truck Lme Inc v Public Sovk 
C bminissioii. 60 NW2d 285. 137 Midi 300 
Mo—Wilham A Snnth Contracting Go v Mnsou 
Pac R Go, App 481 SW 2d 580 cert den 9 
SQ 90a409US 1107. 34 LEd 2d 687 
NJ—WeefaawkenTp v Ene R Cb 120A2dS93 2 
NJ 572 

NY—Madden v Queens County Jockqr Qub 1 
NE2d 697 296 NY 249 1 ALR2d 1160 
Ohio—Ffetchcr v Coney IsLand. Inc, 134 N£3d 37 
165 Ohio St 150 
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Tex—^Leslie v Houston Nacunl Gax Coq> Ov App 
280 SW 2d 353 err ref no rev err Cert den 77 
SO 43 352 US 829 . LEd 50 
W&h—States Great Northern Ry Co 167P 103 98 
Wash 197 

Fairness and good fiuth of carrier 
U S — & St L Ry Co V Pactfic Gamble 
Roll Co C A Mmn 215 F2d 126 

Daties af freight forwarder 
DC—I Motor Freight Traffic Avsn, Inc v 
US DC 20SFSupp 592.afrd 83SO 311 371 
US 223 9LEd2d273 idi den.op danfkd 83 
Sa 688. 372 US 246, 9 L Ed 2d 709 

Dmy extends to goods of conpetition 

US—American TrucLiitg AasorratKynx v Atchison. T 
ftSFRyCo IB 87SQ 1608, 387US 397 18 
LEd2d 847 reh den 88 SQ 11 12. 389 US 
889 19LEd2d 197 

Statntoiy dnty of pipeline earner 

US—TbonuK V Amerada Hess 0»p. DCPd. 393 
FSupp 58 

La—Texas Pipe Line Co v Stan, App 190 So 2d 244 
revd on oth grds 202 So2d 2^ 250 La 1104 

Daly of express carrier 

US—REAExp Inc V US.CA,568 F2d94acert 
den 98 sa 1485, 435 US 923 55 LEd2d 516. 
and 98 Sa I486. 435 US 923, 55 LEd2d 516 
65 US—Montgorneiy Ward A Co v Noffthem Pac 
TermmalCo ofOr DCOr 128 FSupp 475— 
BiolliL.hood or Ry and S S aeris, Fraght Han- 
dleis. Exp and Slatian Emp AFL-CIO v Florida 
East Coast Ry Co Fla 86 Sa 1420 384 US 
238, 16LEd2dS01 

US—Cliiraa.sLd V NmrthemPac Ry Co CAND, 
184 F2d 534—M pnirs & St L Ry Oi v 

Paciiic Gl. bir Robmson Co supra, n 64 

page 62 

Common carriers have an obfigation 
to continue service."* 

6115 DC—Mv+i^n Onsol Gas CO v FUeial 
Power Goaiuuv C A 283 F 2d 204, 108 U S 

AppDC 409. oeit den 81 SO Z76, 364 US 
913 SLEd2d227 

69 US—Sonken-Gahiniln Go.^a-^dian v Andnson, 
T ftSF Ry Co,DCMo.27FSiipp 9Q2-Rig- 
ky Ti«r ■'•ng Coip v US, 149 FS^ 141 137 
aa 903 

Md—P-t ntk. Tank Ijn« v Pubhe Sennoe CoauniS' 
SMM. 137 A 2d 187, 215 Md 125 

§ 28. Excuses for Refusal to Receive 
and Transport 

Library References 
Gamers ^39, 43. 

70 us eipofi: R St L Ry Go v Facdic 
Gamblelto^ 0>.CAMtlm.215F2dl26— 
Ma 'gr E j Ward ft Co V Norihem Pac Tenm- 
vlCo of Or. DCOr, 128 FSupp 475—Mont- 
ganefy Ward ft Co v Northeni Pac Tenmnal 
Go of Or DCOr 128 FSupp 320 

Am-Sate V GhRnU. 326 P2d 1238, 111 Am 216 
Kan—Yuniig v Santa Fe Trad Tiairtp Co 298 P2d 
235, 179 Kan 678 

71 DC—Asbury V CVs»pF«ir^*0 Ry Co DC 
314 FSupp 310 

<2) Otherddi iiions—Frodiluig Supply Co v US 
CAID 194 F2d 637-4nuc^ ft NW Ry Co v 
UmouP ^3Co, DC Neb. 373 FSupp 734 Affil 
CA S14F2d3apelilimiden 327 F 2d 392 
US—ICC V ChicrAik. Rock Idand. ft Fhc R Go 
CANcb SOI F2d 908. cert den 95 SQ 1393 
420 US 972.43 LEd2d6S2 


Embaigo pronmlgated fin- pktitL,iuin trf trans- 
portatkMi 

U S —Oinrago ft N W Ry Co v Umon Packing Co 
DC Neb 373 FSupp 734, affil CA 514 F2d 
30 l pctitioa den 527 F 2d 592 

Fveess tonaage 

US—Interpace Gorp v PentrotA. Hanlmg Co Inc, 
DCPa 389 FSupp 56a affd. CA 535 F2d 
1246 

Fm V*rgo wliae justified relieves earner of lia¬ 
bility 

US—ICC V nneago. Rock Island, ft Pac R Go 
CANcb SOI F2d 908, cert den 95 SQ 1393 
420 US 972.43 LEd 2d 652 

Notice retpdied 

US—General Foods Cbip v Baker DCMd. 451 
FSupp 873 

Embargo where relieves earner of lia- 

Inlity 

US—General Foods Corp v Baker DCMd 451 
FSupp 873 

74 Ala—^Herring V Alabama Great SoiirWu R Co 
184 So 18a 236 Ah 618. cert den 59SQ 583 
309 US 644 82 LEd 1044 

75 DC—US V Pryba. CA 502 F2d 391 cert 
den 9SSQ 815 419 US 1127 42LEd2d828 

page 63 

80 CJS. died in Ryder Truck Lines, tnc v Afad- 
dm. Inc 139 SE2d 446. 447 110 GaApp 579 

finprapertf padked iteaos 

DC—^HovsEhokl Goexb Carriers Bureau v ICC 
CA 584 F2d437 189 US AppDC 279 

81. Patent ai^taess test 
US—Easiem Motor Exp Inc v A Jr 

Inc CANY. 247 F2d 826, 65 ALR2d 765, 
cen den 78 SQ S3S 355 US 959. 2 LEd2d 
534 

82 US—Johmon MotOT Traffi^peut v US 149 
FSupp 175, 137 Qa 892 
Ga—^RCA Tfwft Lines, Inc v Georgia Rug MiB. 
Inc, 77SE2d442. 88 GaApp 658. foU 77SE2d 
445 88 GaApp 663 

Mo—Textile Distnbutens. Inc v Roadway Exp, Inc, 
App 397 SW 2d 760 

page 64 

90 US—Johmon V Chicago. M, St P ft PR 0> 
CAldaliou4aOF2d968 

Ah—Otmger v Water Works and Sarutary Sewer Bd 
177 So2d 320 278 Ala 213 

Doty to protect cargo in pe ^sstob 
US—Genoa] Foods Corp v Baker, DCMd. 451 
FSnpp 873 

94 US—HoltMotorCo v Nidiolson Umveisal SS 
Co DCMinn. 56 FSupp 585 

95 US—ifolt Motor Co V NidtrisoaUmveisalSS 
Co sui»a,n 94 

DC—Asbuiyv Ches?pe»if^ ft O Ry Co. DC 314 
FSupp 310 

Ekabargo 

US—riix*xgo ft N W Ry Co V Umon Pacing Co, 
DC Neb, 373 FSupp 734, affil CA, 514 F2d 
3a pcfiti-wi den S27F2dS92 
97 US—North Am Van Lmes. Inc v Hdlcr, C A 
La 371 F2d €29 

99. No daly to provide sadetiacfc 

Ga—Coitral of C: Ry Co v Woedfidk OiemK^l 

Works. I wed. 178 SE2d 7ia 122 GaApp 789 

Other excuses have been held not to 
absolve the earner &om liabibly *' 

4.1 US—^Moatgomcry Wudft Co v Northern Pac 
Tenmnal Cb of Or, DCOr. 128 FSupp 520 


Page 68 

§ 30. -Tender of Goods 

6 US—^Montgomery Ward ft Go v Northern Pac 
Tenmnal Co of Or supra, n 41 

§ 31. -Prepayment of Cliafg[es 

11 Okl—Natronal Tiado-Canvoy Co v Mount Ver¬ 
non Nat Bank ft Trust Co oTFanhx County 420 
P2d889 

§ 32. Transportation to Points be¬ 
yond Carrier's Line 

16. Ol^ignfoii present 

Ohio—Bahunore ft OR Co v Liwestod 

Cb-op Assn. 131 NE2d275 

§ 33. Actions for Refusal to Receive 
and Transport 

Library References 
Gamers e=»45 

page 66 

19 US—tforv^Mndixe Warehouse Co v ABC 
Freight For w ar din g Cbtp, DCInd 165 FSupp 
67—Pemaft ft Grudon. Inc v Cahfimia Motor 
Exp CACal 323 F2d 769. cert den 84SQ 
517, 518. 375 US 984. 11 L Ed 2d 472 

23. Otbo* paitMS dcfiaidaiit 
U S—Moticgoiif^y Ward ft Co v Northern Pac Ter- 
imnalCbofOr DCOr 128 FSupp 475 

24 Ga—Tnntt V Southern Ry Q>. 57 S£2d 496. 
80 GaApp 790 

Conplmnt hdd snffiewnt 

U S—Montgomery Ward A Co v Northern Pac Ter- 
imnal Co of Or. supra, n 23 

page®? 

25 US—Ckj Ward ft Co v Northern Pac 
TermmalCo of Or DCOr 128 FSupp 520 

36 US—M>it^>«««y Ward ft Co v Northern Pac 
Terminal Go of Or DCOr 128 FSupp 475— 
Jcdinumv riPcago,M.St P APR Co, CA 
Idaho. 400 F 2d 968 

Burden ns to mte 

US—Sonken-Gvlainto GorprMatiOii v Atfir-Di.. T ft 
SF Ry Co CCAMo 124 F2d 952. cert den 
62 SQ 917 315 US 822. 86 LEd 1218 

The suffiaen<7 of evidence general¬ 
ly IS determmed m accordance with 
general rules 

394 US—Jatmson v Chtengo. M, St P ft PR 
Co C A Idaho. 400 F 2d 968 

PW^ 

Evidence has been held suffident to 
go to the jury on other questions.^'* 

41.5 US —Johnum v Chicago. M St P ft PR 
Q> CA]daIio,4QOF2d968 

42 US Mu "gamcfy Ward ft Co v NcHtbcm Pac 
Terminal Go of Or sopn. n 25 

Attonrey^ fees 

U S —Sanken-Galamba Corpr 'atia.i v / ti9'-. T ft 

SF Ry Cb.DCMo 28 FSupp 456 

Damages not iwxa#c.±lile 

US—Sonkcn-Oalamba Co-ih/ atioa v Arritison, T & 
S F Ry Co supra, n 36 

43 Tunc of asoertuBBiciit 

Tex—Misscn-Kansas-Texas R Cb v Nobk^ Onr 
App 271 S W2d 146. err ref no rev err 
46 US—SonLcii^-»Isiinba CorpoatiDa v Au-lnscn. 

T A S F Ry Co supra, a 36 
52 US—Maatgomcry Ward ft Co v Northern Pac 
Tcrmuial Go of Or supra, n 25 
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§ 34. Injunction to Enjoin Refu^ 
to Receive and Transport 
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V Sc Lonis.B ftM Ry Go.CCATex.91 F2d 
5Q2.revd on oth gids 58SQ 868.304US 295. 

82 LEd 1357 i«h den 59 SO 55 305 US 668. 

83 LEd 433—Elgin Coal Co v Lomsville ft N R 
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508. 363 ni 584. afid 59 SO 34a 305 US 548, 
83 LEd 344 

Pphfinn to gofcnnnent 
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CET ref norev err—CJJS cstediaA J Tcibbeft 
Sons Co V Brown Exprera, 341 S W2d 642. 647. 
161 Tex 456 

§ 52. — Contract or Custom as 
Affecting Liabihty 

page 99 

71 US—Pieter CondaLf^ Go liic v Soatheni Fac 
Co CADI 512 F2d 1141 

Kan —Fust Nat Bank of Giiaid v ^nkera Dispatdi 
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341 SW2d642, 161 Tex 456 

§ 54. For Live Stock 
Library References 
Gamers ^208 et seq 

page 100 

81 US —Katver Almunvin ft CVnncal Coq» v Ufa- 
iKNsCbit GulfR Cb.CAMo 615 F2d 47a 
cert den 101 SO 249 449 US 89a66LEd2d 
116 

Tex—C J3. rated in A J Tetabe ft Sons Co v Brown 
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Inc, 331 N YS2d 525 39 4D2d 72 
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563 F2d960 
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Mont—Vaadwnbugh r Allied Van Lines, Inc, 351 
P2d537 137 Mont 327 cert den 81 SQ 69 364 
U,S 83a S LEd2dS7 
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IfS—Thoinas Ekctioiucs. bic v H W Tavnton Co 
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lanes. Inc CACd 577 F2d 665 
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50 NJ—Joseph Tokfa- Co v Lehigh Va! R Co. 92 
A 2d 815.23 N J Siqier 289 icvd oaoth gids 97 
A2dS98. 12 NJ 608. 39 ALR2d 318 
NY —Loeb v Fnedm»i*s Ej^, siqna. n 35 
Tex—Lang V Shfye- Gnr App 175SW2d701 
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nJkA Fio^ Laws, sofna. n 44 
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42 

53. U.S—Rody Bwd Movwg Vans, Inc v US 
CAAik. SOI F.2d 1369—Edibe Dassin. Inc v 
Eastern Aifhnes. Inc, C A Cal, SOI F2d74.cert 
den,95SO 805,419 US 1121, 42 L Ed 2d 821 
54- NY —Ldk. Mm Corp v Aeiovias Naci- 

onales De Coir-' - SA. 393 NYS2d 405 57 
AJ>2d 64 App dBm 369 NE2d 1187, 42 
N.Y2d 1072. 399 NYS2d 654 affid 411 NY 
S2d 22a 45 NY 2d 915 

InvoKe d efined 

NY.—Ka^fdvo r a d i M i ^ Inc v S A H Eqi Inc 236 
NYS2d670 

Invoice bdd not dwIaratwHi of vnine 

NY—Knydio Inc V $ & H Exp Inc.236 

NYS2d 67D IVnife-lle Fa Coqi v Met> 
diaiiis Auio Ddivay Coip. 237 N Y S 2d 6 

§ 103. - Ijimitations of Liability 

in Respect of Time and 
Place of Delivery 

pnge207 

73. DC—Radway Exp Agency v Marchant Galcii- 
laiiqgMacii Co, Mmi App. 52 A:2d 277 

§ 105. ■■ Limiting Uability to 

That of Waieiur*'M>ii>9«i or 
Forwarder 

peseSOB 

•7 Tex.—Texas ft NOR Co v Spuics. Ov>^ 
290SWJd936 
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Insure 
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1 US—^4 Garment Co \ New York, C ft St 
LR Co CAMo 173F2d32 
N Y —^Beaumont v Pciuis3rlvania R Co 127 N Y S 2d 
216. mod on oth grds 131 NYS2d 652. 284 
AppDiv 354 affd 127NE2d 80 308 NY 92a 
cert den 76 S a 75 350 US 838. 100 L Ed 2d 
747—CJ S ated m J M Rodr^uez ft Co Inc v 
Mooiie-McCbniiaiA. Lines, Inc 299 N £ 2d 243, 32 
NY2d425 345NYS2d 993 966 

§ 111. -Limiting Liability for 

Mental Anguish 

8 NC—^Byers v Southern Express Co, 81 SB 741 

165 NC 542. tevd on oth grds 36 SO 4ia240 
US 612.60LEd 825 LRAI917A 197 

§ 112. Construction of Contracts 
Limiting Liability 

omstnied 

9 U S—^North Amencan Philips Corp v Emery Air 

Freight Corp DCNY 432 FSupp 519 affd 
CA 579F2d229 

10 US—Fcinbag Kosher Sausage Co v Watson 
Bros Tran^ Co DC Minn, 101 FSupp 403 
affd CA 193F2d283 

Iowa—Stneker v Chicago ft NW Ry System, 40 
NW2d3a 241 Iowa 649 

N Y —Kaydro Fashwns, Inc v S ft H Exp, Inc. 236 
NYS2d 670-~Pomette Fashions Coip v Mer- 
dianis Auto Dehveiy Cup, 237 N Y S 2d 6 

page 212 

25 NY—MillerV GityvanUnes. 130NYS2d378 
284AppDiv 133, affd 126NE2d 183, 308 NY 
853—MiOer v Greyvan Lines. 132 N YS2d 886. 
284AppDiv 133 

mlkoiit regular agent 
(6) Other matters 

Or—Umber Structures, Inc v Southem PVc Co 390 
P2d 343, 237 Or 42. 16ALR3d 1102 

page 213 

35 NY—Cbhen V Ontr- Hurwitz Tmckmg Corp, 
113 NYS2d 226. 201 htoc 724 

‘^SUpBKltf” 

NY—N'tinn*l Blouse Coip v Fdson. 79 NYS2d 
765 274A]^Div 164 app gr and reaig den 83 
NYS2d 227. 274 AppDiv 875, affd 86 NE2d 
177,299 NY 612 

38 US—Rocky Ford Moving Vans, Inc v US, 
CAAik, 501 F2d 1369 

Other words and phrases have been 
construed.^ ^ 

38A “Jt cky" 

N Y — Daittzig V Umvecsal Carlo-'iii^ ft Distnbiiting 
Go, 18SNYS2d718. 17MBc2d928 

"Except m case of caRia*s negl^enc^ 

Or—Timber Structures, Bic v Southem Fac Co, 390 
F2d343, 237 Or 42. 16 ALR3d 1103 

W214 

40 US—Sun Ins ORkc; ImutH y Gicyhoond Van 
Lines, Inc DC Mass 289 FSupp 483 

Lubilily hdd not liiaited 
La-nAvant v A-1 Moving ft Storage Co, App 260 
Sold 355 

§ 113. Operation and Effect of Con¬ 
tracts Limiting Liability 

Ubraiy References 
Gamers «=»15^1) et seq. 
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73 US—Fembcrg Kosher Sausage 0> v Wahoa 
Bros Transp Cb DC Mum 101 FSupp 403^ 
am CA I93F2d283 

Kan —^Nolan v Aulo Transporters. 597 P 2d 614 22k 
Kan 176 

N Y —J C Fenn^ Cb Inc v McLean Truckmg Cb 
349 NYS2d 677 42 AD 2d 508. affd. 32t 
NE2d 790 36 NY2d 733, 368 NYS2d I61 

Forum iimitstfion lavalul 

U S —Aaacon Auto Transpoii, Inc v State Farm Mm 
Auto Ins Co CANY. 537 F2d 648. cen den 
97 SQ 742. 429 US 1042, 50 LEd2d 754 

74 US—Atlantic Cbast Line R Go v Geotga 
Packing Co CC AGa, 164F2d 1, reh den IfiS 
F2d 169—^Dalton v Ddta Aulmes, Inc CA 
FU 570 F2d 1244 

Ky—Laster v Kdky 132 SW2d 67, 279 Ky 767 

Ohm—^&np]oycis Fire Ins Co v United Fared Servioe 
of Cumnnatu 99 NE2d 800 

Pa—Wardiam v Railway Exp Agency 94 Pittsb 
LegJ 349 

75 US—St.uMlaid Brands V Boston ft MRR, DC 

Mass. 29 FSupp 593—Killian v Frontier Air 
Imes. Inc DCWyo. 150 FSupp 17 

Aifc—^Railway Express Agency v H Rouw Co 127 
SW2d251, 197 Ark 1142 

Loss at sufaag 

(3) Ocher matters 

Or—Tmdier Stroauies, Inc v Southern Fac Co. 390 
P2d 343 237 Or 42, 16 ALR3d 1102 

Provision held inapplicable 

US—^Klicker v Northwest Airlines. Inc, C A Mont 
563 F2d 1310 

Kan —^Fiist Nat Bank of Guard v Bankers Di^pddi 
Cbrp 562 P2d 32. 221 Kan 528 

Nes "'hns Van ft Storage Co v Anderton. 354 P2d 
188,76Ncv 351 

NC—Jordan v Eastern Transit ft Storage Co, 146 
SE2d43, 266NC 156 

Hyadang loss of shipment 

U S —Noftti American Philips Corp v Emeiy An* 
Freight Coip DCNY, 432 FSupp 519 affd 
CA. 579F2d229 

page 217 

76 NY—^Brace Gkn, Inc v Emery Air Freight 
Corp, 264 NYS2d 876, 24 AD 2d 145—Pick v 
Lufthansa German Aulmes, 265 N Y S 2d 63, 48 
MBc2d442 

79. Intiait to cow oonmioditMS for storage 
t rather than siiipineiit 

US—liliuKHS Cent RR v Moore; CATena 228 
F2dS73 

81 NY—^Pidt V Lufthansa German Aulmes, 265 
N Y S 2d 63. 48 Misc 2d 442 

page 218 

36 U S—^River Temunab Corp v Souths estem Sug¬ 
ar ft Co CALa 253 F2d 922. land 

79 SQ 121a 360 US 411 3 LEd2d 1334 

page 219 

96 US—US V New York, NH ft HR Co CA 
Conn 211 F2d 404—Thomas FIrctrOkiics, Inc v 
H W T^ton Co, DCPb *277 FSupp 639 

Cal—Baucrv JadL&on. 93 Cal Rptr 43 15CA3d358 

97 NY—Nxtion-t Blouse Corp v Fdson. su|ua, n 
35—^New Zealand Ins Co v Pwlo Rican Exp 
Co, 86 NYS2d 281—Duve Levine ft Co v 
WoIPs Package Depot. 138 NYS2d 427 29 
Misc2d 1085. M ISO NYS2d 543, 1 AD2d 
874, app den 151 NYS2d 601. 1 AD2d 949 

No pumtive dniuapw 

NY—Young V Delta Air Lines, Inc, 432 NYS2d 
39a78AD2d616 

98 US—Fembcrg v Railway Exp Agency CCA 
111 163 F2d 998 cert den 68SQ 351,332 US 
847 92 LEd 417 
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Oc»o—^Allied \an Lines, ’Pw \ Snpith P2d ^2*. 
28 ColoApp 85 

Ga— M-shv'fc.C &Sf L Rj V Ham ^SE2iiiJ31 
TSGaAop 4J3 
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Co 264NYS2d24 24 A02d 845 
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858 183 Okt 6iS 
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SC 319 loS ALR 988 

page 220 

99 DC—Jacotnoa ^ Pennsylvania R Co Mup 
App.54A2d37S 

N Y —PkswnsbM-g MflJs, Inc v iLilTs Motor Trainat 
Go US NYS2d 718, 201 Mkc 902—Dave Le 
vine ft Co V Wolfs Package Depot, supra, r 9^ 
138 NYS2d 427 29 Misc2d 1085 alfil 150 
NYS2d 543 i AD2d 874 app den 151 
S2d601. 1 AD2d949 

1. enplt^ee »f earner cntitird so 

beaefit of lu-ifa(toa 

NY—flowaid y Finw^ns Wardiousc Corp 307 
MYS2d 1022. 33 AD2a 1090 

page 221 

8 Ohio— CJLS cited m Porter v Railway £q> Agen¬ 
cy Inc 15SNE2d 528. 532 

page 222 

11 SC—CJjS. a nte d at length « Ikntte v Sootn- 
cmRy 0> 38SE2dlll 121 208 SC 3i9 io5 
ALR 988 

page 223 

14 Ohm—CJJS l tmrted in Poiter v Railway Exp 
Agency Inc 155 N E2d 528 532 

page 224 

18 —CassK^ V Anbomc Freight Corp 5^ 

P2d 360 

21 DC—RaiKn^ Ei^> Agen^ v Maichant Caku- 
htii% Mach Co. MnnApp 52 A 2d 277 

page 225 

27 US—Ttshman ft Lipp^ Inc v Delta Airlines 
DCNY,275 FSupp 471 alfd CA 413 F2d 
1401 

DC—Railway Exp Agency v Marcnaiit Calculating 
Mach Go supra, n. 21 

La—Not -n V Bumhains Van Service, App 73 

Sold 640 

§ 114. -Exempt Cause Musi Be 

ProYimaite 

page 226 

29 NH— Afccriy v Railway Exp Agency 77 A2d 
8S6 l%NH 396 

N Y—CJJSL died a J M Rodngiiez ft Co Inc v 
MooR^McCbnnach lanes, inc. 299 N 32 

NY2d423.345N YS2d993 

NC—StAi I V Railway Exp Agcnc,, 75 S£2d 
393w237NC 436 

Wis—Rndy v CLurjiu M. St P ft P Ry Co 92 
NW2d367 SWis2d37 

30 US—Great Noidieni Ry 0> v M *ton. CA 
Mont. 193F2d729 

Tex— CJJS. died hi Tfawders ins Go \ Deha Air 
Lues, Inc. App 498 S W2d 443, 446 

§ 115. Waiver or Loss of Benefit of 
Limitations 

32 NY—Cnuly Shops. Inc v Inter-Sune Track 
Lne. 139 N YS2d 561, 207 Misc 557 alTd 148 
NY^2d913, i AD2d667 app den 149 NY 
S2d216, I AD2d774 afici 161 NYS2d46.2 
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CEoZd tU 

42 De.—Var i^kt .^esns^l R Co hufsr 
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JS—Giickfdi! * Uoaoiu "Via un, CAv,'* 2'’ 
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lataig Aia.h Go wy a v -i 

Actual coBTernoc! sot shor-n 

Dd—Van pykC . Pcrrsls n»i I. Cx sup i a 2 

§ 116. -3/ Dev^tiDr 

so Iddlio—jobnsm x rloiiti,; ft 3tcr..5,t C • 

380P2d lOe itoidaiK 5i^'’ALRSJ 
dca 85SC‘ 25’ 379 LS 9lj 13 LEd2d I 4 
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Ire lOi N w 23 54i 

Temi—Wards OuL M ftNB *2b l34SW2t9w 
23 Tcnii App S33 

<RJ —C J S. ^tuolad in ^eetapun » iflino vCali n nu 
Exp htc 516F.J 883 388 

Rale held «d apclicablc 

US —MmneapoUs Suc oT Fne -ttit > Rotwaj E»p 
Agency Ik DCMii n 213 FSiqip 12“—^Rt*' / 
Fo*d Vo iri£ Van* fne US C^ A-k Sul 
F2d 1369 

51 Okl—ScLupup s ILpoivCdb orpu F\p Ik 
518 P2J SS5 

57 Idiho—Jobnsim Scirrs Mcsing ft ^loia<.c Co 
389 P2d 109 86 Idaho 5c*» ” A L R ~h 1 70“, u. i 
dti 85 SCi 2^7 3T' GS 913 13 LWad *8* 

§ 117. As lo Carriage of Goods Ni't 
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Carry 

page 229 

58 US—(^nbbedn Pnxiucc Exdc'iiiji inc v Sea 
Land S. vx^ lisc DCPbalo Risu, ^13 r Sii|ip 
88 

NH—Benusdi Giycjci S&ows v i»r ton ft Mam. 
RR lA2d360 89 NH 490, cen de** 39 Sa 
787 306 US 06* 83 LFa 059 

60 US—MKhigw R&fl.ts Mot Fir; In Go v 
CavKliin Nonnai. Rj 0> DCJ«ii»n 5S 
FSupp 326. affd CCA 157 Fid 292—liioi«a% 
i At*antH: Coaxt Lise R Co C A Fla 201 F 2d 
167 stanng Fkinda law—Scott Truck Lnir, !nc v 
Cb“'ago. RI ft PR Co DC III 3i2 FSupp 
Sll 

Ind—^Puinsyt onta R Go v Rent lad App 198 
NE2d 615 rranifer oen. Sup 202 NE2r* 893 

NH—^Bemoidi Gicoie* Shovs v BOMon ft Maine 
R R supra, n 58 

Or—CJSL ond in Sombem Fiac Co v Mo^.i&cn- 
Knudsen Oi 338 P 2d u6S. 675. 216 Oi 39o 

61 Mo —CJ S cited m WiUiam A &iiitd Luutioci- 
ingCo V Misvoun Pac P Co App 481^%'2d 
5Sa583 cert den 9380 900L-MNUS 1107 34 
LEd2db87 

§ 118. Extending Common Law Ida- 
biliiy 

7© US—PuUk. Service Efcc ft Gas Co v Federal 
Pofwer Couiniixsiaa CAN! 571 F2a l cert 
den 88 SO 33 389 US 849 19 L£d?d 119 
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'’0 Tula—X GuF M ft NR Co, siqica, n 
;0 
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512. ,9 A I R UK, 
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US—Le.ii;h vol R 0> x US i49 FSupp 884 138 
-id t& 

-Birry SLur 46 SW' 139 *40 103 AA 153 
ujrna Ikdarr D 
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223 FSi.pn 3«6 
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NJ 4a7 
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"9 Lb -£.c J-xp hloBor Exp Inc x A M /4i»nrt- 
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Md Sc ied Annored Camer Inc \ Korvettes Di^i- 
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94 Tex—hnwn v Gamesvilic Nat Sank. CivAj^. 
250 SW 2d 616^ err ref 
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Kan —^Brewer x Hearne Mertor Freight Lines. Ine 297 
P2a 1108. 179 Kan 732 

52 Fa—O rnpanid CidMiB De Avuemn. SA v 
Coinrort-Cr^ Inc, App 120So2d48 

§ 185. Effect of Final Delivery 

page 381 

59 US—C JS rated in Fraser-Snuth Co v Ch«Mgo 
RI A PR Co CAMum 435 F2d 1396. 
1399—CJJS. etted ra Pilgnm Dstnbuang Cenp 
V Tamnul Tran^xxt Co. Inc DCOhio, 383 
FSupp 204 211 

Ga—Terminal Transport Co, Inc v Burger Clicf Sys¬ 
tems. Inc. 211 SE2d 788. 133 Ga App 608 
Mont—^F im^hmu Seed Co v Chirac M SP A 
PRR 505 P2d 81. 161 Mont 197 


fes—TIME—IX- Inc X hoLthaestun HisHoik^ 
Wax Museum Corp Ci\ App 528 SW2d 90 
Va —Radu-ay Exp Apc.m v x Kesss.* supra, n 14- 
Old Dominhs ’^'rwbbt L ae v Philip Morris 
207SE2d8'!» 215 Io9 

62 US —^R-pah**- Cirluading A r»is»nbut ng Cb i 
Missouii Pic R Co C A Mo 3 l 2 F2d R 

FI —Cdstle A Cooke In^. v ixahuoul Coast Doc I 
Cb App 275 So2d fSo 

Mass — Rrev - R xe*vde 1 ramp Co '25 N 12d 3> 
332 Mass 40* 

Kih,h—Mcr^nth.ler Linotype Co \ Transamerra 
Fiei gh r Inc 178 N W /6 "*2 MidiA{| 
688 

Mo—S-mth^rn AUxa-ic*. Ba£ A ^apei Co x Tenon 
R Assn of St Loras Ar*p HI SW2d 107- 
Haake X Missoun Pat R Ct* App *143 SW2 
206 

N H —CootintnUl Tarntrs im v Gome Footnci 
Int 210 A 2a 4S0. 106 N H *97 
N Y —Siitger Co X St Jtt A Dav s Motor Exp In 
43b N YS2d *408 -9 t U2d 22/ 

Icon— Beaty CbesiOkt Inc x ComiKn. «VutaTiana 
Inc App 586 SW 3d 127 
Tex—United Fiiemcn'. Im Co v thompson. & 
App 259 SW in b'2. ei*- ref no lex err 

63 Tex — Amenum T'ccking Co, Inc x Iowa Bn 
PlocessMV, Inc Civ App 6P7 S W 2d 307 er 
ref no rex CP' 

66 N H--Continental lanners Inc v Gome Foo 
wear Inc 210 A 2d 480. lOo N H 297 

lia£^382 

67 US—Pilgnm Distnbutng Cbrp v Tennmi 
Tr.mspoii Cb Inc DCOhu 383 FSiipp » 

Ill —Quinno V Shcdr-Matson Inickmg Co 199 N £1 
612 49 III App 2d 419 

69 La — M'lless Mu‘ Fiic Ins Co v Louisiana i 
ArkanMi.s Ry Ca App 326 So2d 631 vnit da 
Sup 331 So 2d 494 

§ 186. Goods Gamed G.O.D. 
Library References 
Carriers «=»90. 

71 us—^Nationjl Van Lmes, Inc v Rich Fh 
Cbrp CAre\.3S5F2dS00 27ALR3dl31 
—^In re Ault. Bkrtcy Tcnn, 6 B F 58 

DC—^Wilier x Railway Evp Agenev. MunApp, I 
A 2d 104 

La—CJ S quoted st Ira^lh u Jusnn v Driu hbuc 
Line; Add 43 So2d S3. 55 
Nd>—CJS. Uadk letter ^anaary quoted m Harnlup 
V He*.dervMi. 24 N W 2d 854 861 147 Neb 68' 
982 

N J —CJ.Su rated in Okin v Railway F p Agemy 4 
A2d896. 24NJMISC 8 

Pa—CJSL rated in Nuwk Meial Ptuducls, Inc ' 
Eafitr E\p inc .152 k 2d 275. 279 189 Pa Supe 
593 

72 Kan—^Yobqg v Sa nta Fc irail Transp Co 29 
P2a235 179 Kan 67H 

73 Neb —C J S quoted in Barnhart a Henderam, 2 
NV/2d8S4 861 147 Neb 689 982 

page 383 

78 La—Jiistii V Delta M<itor Line. App 43 So2 
53 

NJ-CJ.S cRedmS B FtmckACb v Tnple“M 
Trarnn Cb.34 A2J 898.899 131 MLaw 114- 
CNun V Railway Exp Agency, 44 A 2d 896; 2 
NJMbC 8 

Pa—CJJS. quoted m Nuside Metal Pruducts, bic 
Eomchi^ Inc. 152 A 2d 275.2^9 189PaSupe 
593 

Two tblfckcat sets of dotacs 
us—CcniiddL. Inb v Butler Avpak. Inc. CACal 
573 F 2d 1370 

Ind —Tyler Refr^atioo Corp v IML Freight* Ia- 
App 427 NE2d7i8 
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79 Pa—C J S qiMted in Niiside Metal ProduLK Im. 
\ EazorE^p Inc lS2A2d27S 279 189 Pa Su¬ 
per 593 

Policy frf CO D. shiimieiits 
US—^Nanonal Van Linev. Im, \ Ricfa Plan Owp 
CATex 385 F2d 80a 27 ALR3d 1313 

80 US—NatKHial Van Lines. Ini, v Rich Plan 
Okp CATex 385 F2d 800 27 A L R 3d 1313 

DC—Wilier V Railway Exp Agency supra, n 71 
Miss —fCeathley v Hamotl. 53 So 2d 29 212 Miss ! 
Neb—Bdinfiart v Henderum. 24 NW2d 854 147 
Neb 689 982 

NY—Ontra v Automobile Ins Co Hartfbid. 
Conn 44 N Y S 2d 838—Amencan AiiIiiks, Inc 

V Aiicraft Parts Cdrp 381 N'VSTd 316. 51 
AD2d 1032 

Rl—Crown Displays. Inc v Cakne Ficght System. 
Inc 348 A2d 373 115 R1483 

81 US—Nat-'Mial Van Lanes. Inc v Rich P lan 
Onp CATex 385 F2d 800 27 ALR3d 1313 

Conn—Bond Rubber Cmp v Dales Bros 70 A 2d 
US 136 Omn 248 

La—Alicev Taca Intern Airlines. SA 141 So2d 829 
243 La 97—^New Orleans 9innip Co v Refrigera¬ 
ted Transport Co App 199So2d2S 
Miss— ^Keathky v H^noocL. supra, n 80 
N3—S B FmicL&Co v Triple M"Transp Cb 34 
A 2d 898. 131 NJLaw 114 
NY—Chaning V Riddle AvmtKm Co 119 NYS2d 
552. 203 Misc 844 

Pa—^Niiside Metal Products, Inc v Eazor E^ Inc 
132 A 2d 273 189 PaSuper S93 

82 Kan—CJJS otnd u Young v Santa Fe Trad 
Transp Co 298 P 2d 235 237 179 Kan 678 

CpntctHHi nuBt be im cash or etpiivaleiit 
US—National Van Lines, Inc v Ridi Plan Coip 
CATex 383 F2daoa 27 ALR3d 1313 

^(Mdal senrke 

R1 —Grown Dispbys. Inc v Cakne Fia^t Systems, 
Inc 348 A2d 373 115 Rl 483 

83 DC—Wilier v Railway Agency supra, n 
71 

Kan—CJ.S. etted m Young v Santa Fe Trad Transp 
0> 298 P2d 235 237 179 Kan 678 
La —Whirlpool Corp v Saia Motor Freight Lm^ Inc 
App 384So2d549 

Miss—^K railiF-y v H^nrexV^ su{Ha. n 80 
N J—Oion V Radway Exp Agency 44 A2d 896. 24 
NJMi&c 8 

NY BaiisJi ft Lomb v Monaco EkctionKS. Inc 
427 NYS2d 357 103 Miac2d 966, affd 445 
NYS2d415 

Tex—CJ jS. eded u Hemn Transp Co v Robert E 
OhonCb Civ App 325 S W 2d 826^ 828 

PbyBNBt by pecsooal check 

US—N>ticml Van Lines. Inc v RnJi Plan Coip 
CATex 385 F2d80a27 ALR3d 1313 
Cob—Mountain States Waieited Distnbutois. Inc \ 
ONC Fiaght Systems Cmp. 614 P2d 906. 44 
Colo App 433 

N J —Silver Creations. Ltd v United Faiod Service. 
337 A2d 641. 133 NJSuper 543. 88 ALR3d 
1093 

M Conn —^Bnid Rubber Corp v Oates Bros supra, 
n 81 

Pa—Oikin V Modem Transfer 0>. 20 LehLJ 227 

AuthniuatiM to icGCpt pcnonl check of coo- 

N Y —rcmpuirnit Ilijirstkics. Inc v Mercury Motors 
Express, Inc. 337 NYS2d 918. 72 Misi.2d 35 

PV384 

87. Fkina toae cose 

La—New Orleans Shronp Co v Refrigerated Trans¬ 
port Cb App 199So2d2S 

91 NY —n>->niqg V Riddle Avntion Co supra, n 
81 

92 Neb-CJJS l fooled in TmcL Owners Ftagbt Co 

V Pbland. 10 NW2d 473. 474 143 Neb 634 


N J—CJS cited m OLm v Railway Exp Agency 44 
A2d896 897 24 NJMist 8 
94 La—CJS qnoted s± lengdi re Alice v Taca 
Intern Airlines. S A 141 So 2d 829 831 243 La 
97 

Acceptug pttstma] dieck friHn cousigpiee 
U S —GermdeL. Inc v Butler AvnoL. Inc C A Cd 
573 F2d 1370 

99 La—^Justin v Delta Motw Lme. snina. n 78 
2 US -National Van Lmes. Inc v Rich Plan Corp 
CATex 38SF2d80a27 ALR3d 1313 

page 385 

2 Ind—Tykr Refngeratioa Corp v DHL Fna^t. 
Ilk, App 427NE2d7l8 

page 386 

16. Pl'tP'Hngs m actMWS 

Ga—Atlanta Paper Cb s New York. NH ft HR 
Cb S4SE2d 359 211 Ga 185 
N J—OLm V Radway Exp Agency 44 A2d 896. 24 
NJMisc 8 

20. Instmctaon properly reftised 
lU—Donnell Hydraulic Cb v Standish. 172 N£2d 
S2a 29 in App 2d 74 

21 US—^Nalifflial Van lanes. Inc s Rich Plan 
Corp CATex 385 F2d SOa 27 ALR3d 1313 

Tex—C J S. cited m Cbmmercial Smndard Ins Co v 
Gruver QvApp 217 SW2d 95 99 err dism 

Rule inapplicaUe to connectuig 
Tex—Gomrocfcial Standard Ins Cb v Gruver Ov 
App 217SW2d9S. err dism 

Other matters relating to actions 
against earners arismg out of C 0 D 
shipments have been adjudicated.^' ^ 

21.5. Waiver of tariff Mcquucsiifaits hy camor 
US—^North Coast Mfg Corp v Union Pac R Co 
DC Or iSSFSupp 287 

22 US—^I'lbtiaitai Van lanes. Inc v Rich Han 
Corp CATex. 38SF2d80a 27 ALR3d 1313 

DC—^WiUer > Radway Eiqi Agency MimAff) 86 
A 2d 104 

23. of damages 

US—National Van Lines, Inc v Rich Flan Cwp 
CATex 385 F2d800.27ALR3d 1313 
24 US—Natunal Vut Lines. Im: v Rich Plan 
Cbip. CATex 385 F2d 800.27 ALR3d 1313 
Tex—^Hcmn Tian^ Co v Robert £ Okon Co, 
CivApp. 325 SW2d 826 

page 387 

27 Ind —CJjS. fnoted m Ksniumia v Hayes Freight 
lanes, 108 NE2d 723 726^ 123 IndApp 222 
Neb—CJJSL qnolied n Tradt Owners Freight Co v 
Poland. 10 N W2d 473 474 143 Neb 634 

Parties 

NY—NovicL v KirspHtaum. 50 NYS2d 279 
Gonplaiiit heU aot to state cause of aetta 
N Y —Novi^ V Kusrhbaum, sai»a 
29 Neb—Truck Owners Freight Cb v Pbfand, 10 
NW2d473. 143 Neb 634 

§ 187. In General 
Library References 
Gamers «=»75, 92 

page 388 

37 US—Got ;rcio Tcansito Intematio Lumt- 
ed V Lyfces Bnw SS Cb. CANY 243 F2d 
683 

§ 190. General Rules of Liability 
Library References 

Gamers e=>98 et seq 


CARRIERS §191 

Page 392 

page 390 

65 NY—Cmcisv NewYork.NH ftHR Co. 149 
NYS3d 602 

Cor vek Amcadmcfit to liite.stnte Comnene 
Act 

US—Tomer's Farms, Inc v Maine Cent R Co. 
DCMe 486 FSiipp 694 

§ 191 -In Absence of Special 

Contract Generally 

66 Colo—Denver-Alfaiiquaqiie Motor Tiju^spoit 
Inc V Galhgan, 358 P2d 28 145 Cblo 71 

Ld—CJJS. footed at IcngSi m Justm v Delta hftxor 
Luie. App 43So2d S3. 57 
Neb—CJSL quoted in Bamhart v Henderson, 24 
N W2d 854 861 147 Neb 689 982 
NY—OiQfiiiq; V Ruifiie Aviation Co 119 NYS2d 
552. 203 Misc 844 

R1 —Crown Displays, Inc v Gahne Freight System, 
Inc. 348 A 2d 373 115 Rl 483 
Tex—CJJS dted u Herrm Transp Co v Robert E 
Ohon Cb. CivApp 325 SW2d 826. 828 

page 391 

67 NH—Fallgren v Railway Exp Agency, 100 
A2d 835 98 NH 333 

Tex—^FanhanHle ft S F Ry Co \ Wdson. Ckv , 
13SSW2d 1062. err dwm 

69 US —Gardner v Mul-Contineat Gram Co. CC 
AMo. 168 F2d 819 

Ala—West Bros, Inc v ResourDC -it Ser¬ 

vice; Inc 214 So2d 431 283 Ala 78 
Anr —CJjSL cited m Snuthem Pac Cb v Loden. 508 
P2d 347. 351 19 AnzApp 460 
N H —^Fallgicn v Railway Exp Agency, si^a. n 67 
CRuo—StncLIcr v ft Ohio R Cb, 135 

NE2d 844 165 Ohio St 423 
Wash—Orqgon-Waxliingron R & Nav Cb v C M 
Kopp Cb. 120 P2d 845. 12 Wash2d 146; 138 
ALR 633 

Qdo—CJ jS. cited m Denver-Anniqucniue Motor 
Tibi^ioii, Inc v Oall^ix 358 P2d 28 3 Ql 145 
Colo 71 

N Y —Wi«i*iiai^i v Railway Eiqiress Agem^. 7 N Y 
S2d 672 

OU—WU Tel Go V Joidan PetrakumGo. 238 P2d 
82a 205 OU 452 

Pa—v Charlton Bros Transp Co, 60 
DauphCo 143 

Tex—Southern Pac Co v H Rothsiein ft Sons. Qv 
App 304 S W 2d 383. err rd" no rev err 

70 US—ConH.i.-«Y Southern Pac Co DChfass, 
295 FSupp 119~<jold Star Meat Cb v Umon 
Pac R Co CACblo 438 F2d 1270 

Anz—CJJSL cited m Scnlmii Pac Go v Loden. 508 
P2d 347 351. 19 AnzApp 460 
Fla—CJJSL cKed m Siabop^nl Air Lme R Co v Lake 
R^ion P Assn. App 211 So2d 25. 28 

page^ 

71 US—CJjS exted m Sanders v McyersliLui. DC 
NC. 124 FSupp 77. 83-Zizzo v Raihn^ Eip 
Agency. DCMass, 131 FSupp 3^ 

Fla—Comppni* Cp 1»"« De Aviaaon. S A v Gomfort- 
Graft. Inc, App, 120 So 2d 48 
in—Stem McGiveny ft Co v Moten Exp 

Co 34 N£2d 81. 310 lUApp 337 
Tex—CJ jS cxied in Soodiexn Pac Co v H Rodntem 
ft Sons. Dv App. 304 SW 2d 383.385 err nf no 
rev err 

Duuu^ Rsnhuig fruui Mglect 

<2) Other slr«i 

US—Great Atlantic ft Pac Tea Co v Atriusnn. T ft 
SF Ry Go CADI. 333 F2d 705. cert den 85 
SO. 661. 373 US 967. 13 LEd2d 560 

72 US—CoiKhik<^v Sowtfaeni Pm: Go DCMass 
295FSa|ip 119 

Ab—Great Southern R Co v Davidson. 10 
So2d414 30AlaApp 600 
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§191 CARRIERS 

Page 392 

ArV —St I owvSa" Fran*, sto C> J V* VUtrs 
Conmnsiun Co S’v ZJ I'-S 
73 LS—CondaVes \ Si'alhen* Pat Co DC Mass 
2*)S r bupT 2* 

76 LS—Lapidus \ L’'- ig' B A Q R Co DC 
i j I6i F Su"o 

Ot>o—Kohlers Ba>tunore£.OR Co i»3NE2dS34 
"ft Onw ^pn 2i5 

3H^393 

77 LS—Rail\ka> tip Agency » DCSC 

FSupp 

N\-Ckntis 1 't-i Mi & HR Co N«» 

S2d er2 

page 394 

M LS—Lap*du!i - ChK^i, B QR Co DC 
IR .61 fSurp 664 

fiass 395 

95 NY —cdien \ Vang Aidui-s, S V Empresa dc 
Vutao Aera.* Rio GianJcait. N YS2d 45J 
S5 Mi«. 2c 653 mod on otn grds 590 N Y S 2d 
515 Sd Mist 2d 99b mod on oth g^s lOS 
NYS2d44 o2 AD2d 324 

98. Meanii® of rwabie dispatch*' 

L> S—SPippen Service Co v NorfoR. & W Ry Co 
DCiU 3d9 FSupp 1225 revd on o*h gios 
CA 528 F2db6 

§ 134. What is Reasonable Time 

3 US—CondaLes \ Soutbem Pac Co DCMavk. 

295 FSupp 121—Turner's Farms Int s Maine 
Cent R Co OCMe 486 FSupp 694 
Tes—CJS. oted in Hernn Transp Co \ Southeast- 
cm Elec Co CivApp 310 S«2d 343 349 

4 Tex—^Herrn Transp Co v Southeastern Elec 

Co. CivApp 310 SW 2d 343 

5 Tex —CJ.Su cited n Transp Co v Southeastem 

Elec Co CivApp 310SW2d 343 349 

page 396 

6 Tex —CJjS. oted u Hemn Transp Co v South¬ 

eastern Elec Co Civ App, 310 S W2d 343 349 

19. Udk^-nn-M^ 

DC—Fenn^lvuna R Go v Nenmser MunApp, 
100 A 2d 456 

The rules have also been applied to 
various other periods.- * 

22.1. UiiKBSoiHlile 

US—^Railw^ Exp Agency v Smith DCSC 116 
FSupp 609 

Not iifii.4u»aii«li!^ 

N H —^Fallgren v Railway Exp Agency 100 A 2d S3S 
98 NH 333 

pose 397 

24 ni—Behn v Southern Pac CO, 118 N E2d 625 
201 App 2d 62 

25 Mo— CJJS. coed w Emesa £ Fadler Co v 

RI A PR Co App. 261 SW2d 394 
398 

Okl —Fknuiig v ffinhnngK 169 P 2d 289 197 Ofcl 196 
28 Gan —Brown-Rogen-DixsoQ Co v Southern Ry 
Co S3 S £ 2d 702. 79 Ga App 449 
Ky—Josqih l>ii»n7io Fruit Co v LouisviUe & NR 
Go 123 S W 2d 813. 276 K> 168 

page 398 

38 Ark—St Loiuv-San Franenoo Ry Co v J W 
Myers Cbminivnon Co 185 S W 2d 288 208 Ark 
1032 

pose 399 

44 Pa—Rosen V Railway Exp Agency. 50 A 2d 517 
IMPaSupcr 122 


§ 195. What Constitutes Negligence 

49 U S —Gaidntr v Mid-Con*uient Grain Co C C 
AMi 16bF2dSI9 

§ 196. Delav as Proximate Cause of 
injury 

page 401 

73 Kan—^Sthreppe! v CaiP'4idi Si\t\-Si'C\p Inc 
44i P::d 3Li 2C1 Kan 44S 

§ 197. Excuses for Delay 

87 L S —Gold Star Meat Co Uniun Pa. R Co 
CACniP 438 F 2d *270 

At/ — CJS. cited in Southern CO v I oden 50t 

P 2d 347 35i 19AnzApp 4o0 
Pa —SeaboAid Air l/nc R Co v Lakt RttHm Packing 
Ass n Am> 211 So 2J 25 

§ 198. -Acts of Skipper 

page 402 

88 L S—Coopei V Chicago RI APR Co.CA 
Iowa. 2V> F 2d 683 

§ 199. -Advising Shipper as to 

Probable Delay 

page 403 

1 US —CJS rated m Atchi'ion,T & SF R> Co v 
Jaihoe LivestoJk Commissaon CO CCA OU 
159 F2d 527 S29—CJS ruted u lattie Rock 
Packing Co V ChM.ago B & Q R Co DC Mo 
116 FSupp 213.22t3-CJS Rioted in Gold Star 
Meat Co \ limon Pac R Go C A Colo 438 
F2d 127G, 1272—CJS ated in Page Communi¬ 
cations Engineers. Im. v Hellenic Lnts Ltd 
DCDC 356 FSupp 4SK 458. afTd CA 497 
F2d 684 162USAppDC 97 
Cal—Langley v Pacific Gas A Elec CO. 262 P 2d 846. 
41 C2d6SS 

Fla—^PCnn&ylvama R Co v Greca 25 So 2d 809 157 
Fia 337 

Te\ —C J S oted ra Soothent Pac Co v H Rothsiesn 
& Sons. Ov App 304 $ W2d 383. 385 err ref no 
rev err 

§ 201. -Weather Conditions 

page 407 

32 US—Zwzo V Railway Exp Agency DCMass, 
131 FSupp 326 

§ 202. -Strike and Mobs 

Te> —CJJS. hladt letter r y oted m Soulhem 
Pac Go V H RnH^en A Sons, Ci/App 304 
S 2d 383. 385. exr ref no rev err 
41 Iowa—CJ jS ated m Burfangton Transp Co v 
Hathaway, 12 NW2d 167. 169. 234 Irma 13S. 
149 ALR 1218 

Pa—^Hickoiy Hat CO v Railway Exp Agoir^ 75 
PaDist A Co 234.41 Lu/L^Reg 155 
Gorpu Jam ^ \ has heeu ated m ifasaKnon 

of earners duty to said trucks throu^ a picket line— 
COoMilHlated Fm^i Lines \ Dept of Pub Serv 94 
P2d 484, 485 200 Wash 659 

§ 204. -Compliance with Law 

page 409 

59. Delay heiil not ncLw^-y 
kwa—Hnir V United Van Lines, 28 N W 2d 793. 238 
Io»a 529 

62. CoDtracts rertniriiig notice 
US—Southern Pac Co v Miller Ahnttoir Co. CJ 
KJ 4S4F2d337 


page 413 

^ 210. -Right of Action and De- 

fenses 

12 Vt—Needham v Boston A M R CO 14 A 226 
62 Vt 5*8 

Under Interstate Commerce Act 
US —COndakes v Southern Pac Co DCMas& 29' 
FSupp 121 
Matters permitted 

US—Lmiis-San Franusto R, Cc v Nedy. CA 
Ark 49ij F2d il22 

§ 212. -Time to Sue and Limita 

tions 

page 414 

An action against the carrier for df 
lay m transportation or delivery i 
barred when not commenced within th 
hmitation period." “ 

18.50 N \ —Garfunkd v Souihem Pac Co 
NYS2d 2-0 

Ohio—Zmg V Railway Expn*vs kj> 1% N E 901 1 
Ohio St 17 

Statute held inappIkaMe 
Mioh—Great Lakes Sted Corp v Detroit, T A I 
CO. 26 NW 2d 704 317 Mich ! 

§ 215- -Pleading 

page 416 

40 U S—Shippers Service Co v Norfolk A W I 
Oi.CAIII 528 r2d5b 

49. Plcadii^ hdd not all^ fyedHc acts 

negiige*^ 

Colo—^Denvo'-Albiuiucrquc Motoi Transport. Inc 
Galhgan 358 P 2d 28 145 Cok) 71 

page 417 

50. Allegation held ia::y«fHaect 

N Y —^May v limted Van Ltnrs. Inc 325 N Y S 
676. 68 Mivc2d 193 

54 Iowa—Huff v United Van Lmes, 28 N W 2d i 
238 If IV a 529 

56 Tex—Mattuews-Carr v Brown Exp, CivA 
2!7SW2d 75 

page 418 

68 An/—Southern Pac Co v Laden. 508 P 2d 
19 AnzApp 460 

page 419 

81 Tex —Texa^ A N O R 0> v Manddl Ov A 
lI7SW2d 1116 

§ 216. -Presumptions and B 

den of Proof 

page 421 

96 US—^Pacific Portland Cmcnt Co v We* 

Pac R Q>,CACal 184 F2d 34 cert der 
SQ 2S2. 340 US 906^ 95 LEd 655 
Tex —^Railway Exp Agoicy . Ferguson, Civ App, 

S W2d 462. err dsm 

Other prein*"w^oas 

Fla—SMbo^rd Aur Line R Co v Lake Regno Pac 
Assn. App 211 So7d 23 
Pa—Pennsylvania R Go v DeRomo, 45 Liul 
277 

3 US—Atlantic Coast Lmc R Go v Geor^pa > 
mg Co. C C A Ga, 164 F 2d 1 idi den 165 
169—Shivers Service Co v NorRdk A W 
Cb.CAIll S28F2dS6 
Irnmn-Huff V United Van Lines. 28 N W 2d 793 
Iowa 529 
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Pa— ^Rosen v Railway E\p Agency 57 Pa Out & Co 
325 affd 50 A 2d 517 leOPaSupcr 122 
Tex—CJJS. cxied m Railway Exp Agency v FergiKoit. 
CivApp 242 SW 2d 462. 464 err dixin 

The earner has the burden of prov¬ 
ing that the dAniage to the goods 
shipped was caused by the inherent 
nature of the goods rather than its 
own admitted delay m transif*^ 

45. Omu 

US—Frascr-^aifh Co v rhirngj)^ R1 APR Co 
CAMmn 435 F2d 1396 

6 Wa&h—CJ.S. 4 BOted at loiglh u Lamb V Railway 

Exp Agency. Inc 320 P2d 644. 6«. 51 Wash2d 
616 

Pi«e422 

7 US—C4md?t<^ V ffl:;tlirtii Pac Co DClii^. 

29SFSupp 121—Union Fac R Go v BartkttA 
Cb Gram, DCMo.393 FSiipp 1347 
Colo—Denver-Albuqueniue Motor Tranqxirt, Inc v 
358 P2d 28. 145 Cblo 71 

Fla—Sc^bo*^ Air Lmc R Co v Lake Rcgnm Pbekutg 
Asn. App, 211 So 2d 25 

m—Stem McGnra^ A Go v Keeshm Mouir Exp 
Co 34 NEld 81 31018 App 337 
Riiwa—Huff V Umied Van lanes, supra, n 3 
Wash —Mojaunirr A Sons, Inc v Railway Exp Agen¬ 
cy. Inc 328 P2d 167 52 Wash2d 569 

Strike 

Tex—P!ac Co v H Rodistem A Sons. Civ 
App 304 S W 2d 383. err nf no rev err 

page 423 

IS Mo—Colky V Cox. App.266SW2d 778 

17 US—Gohger Tndmg Co of NY v riiicfgo A 
VW Ry Cb CAIU, 184 F2d 876 

18 US—Mali V UmonPte R Go.CAKan 244 
F2d268 


page 424 

25 NH—FaDgrcn v Railway Exp Agency 100 
A2d83S. 98NH 333 

page 425 

31 lU V Sm Jn u Fnc Co. 118 N E2d 625. 

2 inApp2d62 

33 US—Texns lnslnr>i c-<N bK v Branch Motor 
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NW2d3l9 344 Midi 75 

Mo—Haakev Mi&xaiinPac R Co App ■»43SW2d 
206 

N Y —Neo^mdung A Refiniiig. Inc v Ibms Ware¬ 
house- Inc 175NYS2d405 13 Mnc2d 290— 
Weiss Bros Stores, Inc x De Mains, 179 N A S 2d 
723. 14Misc2il522 

NC—Stephenson Mule Cb V PoweD. SC 15 SE2d 
389 199 SC 450 

Tex—TeXdS A P Ry Co v Emp>' '''*oia De Oudad 
Juarez. S A CivAig) 309 S W 2d 926, err ref no 
rei err 

Wis—M OppMfg Co V Moland. 126NW2d 34 22 
Wis2d424 

(5) Du Quom Packmg Co v Ramfidd. 71 NE2d 
173 330 Ill App 338 

NJ—Joseph Toker Cb v Uhigh Valley R Cb 97 
A2dS9Al2NJ 608 39 ALR2d318 
eXuo—Sugar v Nabonal Transit Corp 81 N E 2d 609 
82 Ohio App 439 

Ph—Arabian Am Od Go v Knby A Kiiby 90 A2d 
4ia 171 FU Super 23 

Tex-ThnmpMMi V San Pat Vegcr-*IL Co Civ App 
2a7SW2dl9S err id^noicv err 

(6) Other nutters 

US—Pennsyhunia R Go, v Greeny DCAla 173 
FSof^ 657 

Some con^etent tence m kccoixl 
US^iifn»»eapolK,St P ASSMR Co v MctaLMat- 
ic.liic.CABfiim 323 F2d9(0 

me 579 

46 NC—Robemm v AbbtO. 29 SE2d 2Uk 224 
NC 853 

OU—Knm v Mundy ISO P2d 995. 190 OU 71 
Evideace 9pffM~trrt 

(1) Cal—Pdkinloii v Davis. 248 P2d 25. 113 
CA2d45l 

NC—Bennett V Atlantic Coast lane R Co.S9SE2d 
598. 232 NC 144 

Pa—Vdlan v James. 38 379 155 FnStiper 155 

Tc 3 l—G olf C A $F Ry Co V Sklar QvApp 134 
SW 2d 771. err dism—Panhandle A S F Ry Co 

V Mc..lg_r.c.y stqxa. n 35—Texas A N O R Go 

V Lid^ Qv App 144 S W 2d 68S err dsm 

(6) Bming V O'lmigo. RI A PR Go siqna, n 35 
Enieoce 

HI—^Bowman Dairy Go v Mfgpn. 15 NE2d 878, 296 
niApp 20 
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47 DC—World Wide Meats, Inc v A 

NW Transp Co. DClowa. 383 FSupp 807 

Wis— Whftrh»i1 Paci^ Co Inc v Safeway Tnid. 
Linex.liic.228 NW2d36S 68Wix2d369 

Efidcpee 

(1) U S PkOLCA ^ 4 Co V Denver Gbu'xgo 
Trucking Co DCM^, 275 FSiqip 698 Avtanon 
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Associate, of Puerto Rioo v Dixon Cb D C Pa 333 
FSupp 9SZ 

La—^Wa^ner v TSC Motor Freight Lmes. App 181 
So 623 V Pienotu. App 205 So2d 888 

Tex—Alamo Exp. Inc v Browning Mmeral A Ore 
Co QvAiqs 457 SW 2d 588 err ref no rev err 
Wash—Coiiger x Cordes Towing Senooe. Inc. 365 
P2d 2D 58 Wash 2d 876 

(4) La—Misita v Railway Exp Agency A^. 60 
So 2d *01 

^61 To show other matters 

US—^Femfaerg Kosher Sausage Go v Watson Bros 
Transp Cb DCMmn 101 FSupp 403 afl» 
CA 193F2d283 

Okl—Rmdway Exp v Gordon. 277 P2d 146 

Evidme iws-fikamt 

(i) US—Fiiproe Prodixts Go v Afciasan. T A 
SF Ry Cb DCMo 124 FStqip 900 
N Y —Surprise Furmtare Co v Long Isbnd R Cb 
107 NYS2d316 

pt&eSSl 

48 Ga—Brown-RogeisrDixsaa Go v Sonrhem Ry 
Cb S3 S £ 2d 702. 79 Ga App 449 

Mo—TrrosmmKan Freight Lines v Monark Egg Gor- 
porabon. 161 SW2d 687 236 Mo App 1047 

Endence r-tfSaeat 

(1) Mo Biui^ Corp V Valley Line S 1 ^qdy A 
F^,.4vivnt Cb. 480 SW2d 8S9 

Radway Exp Agency v A J Tdbbe A Sons Co, 
siqxa. n 41—Gulf C A S F Ry Go v Kdhs. 
OvApp 320 SW 2d 687 

Mere proof of iklay insnflidcf**^ 

Mo—^Bunge Corp % Valky lane Supply A E^»pi-«^-i 
Cb 480SW 2d 859 

49 Endence safiident 

(1) Sdnaeder v Robinson supra, n 41 
SZ Tex—Panlmiidle A S F Ry Go v Mo»>^^'^-y, 
si^ra, n 35 

Endence miT* ‘ert 

(1) US—Lever Bras Co v BahnncMn; A OR Co. 
CCAMd 164 F2d 738—Boh Bras Coaist Cb v 
Pbny Heavy Haulers. CCA La l66F2d719^-Soiw.9 
Metal Saha. Limited V P-himnraAOR Cb.CA 344 
F2d 568 IZOUSAppDC 183 

La—h&not Hewper Go v Cmwley Bidus Bag Co. 
App 217 So2d 653. wnt lef 221 So2d 517. 253 
La 1082 

liibim —SmtoD v Munx'^poln: A St L Ry Co 23 
NW 2d 561, 222 Mum 233 
Tci.—Moms V Brawn. CkvApp. 337 SW2d 759 
Wash—^Prenbee v Unioa Pac R Co 182 P2d 41 28 
Wadi 2d 212 

(2) US~rAssociation of Matyland Fdois v Bala- 
morcAOR Cb DCMd 304 FSupp 548 

OU—Advance Air Gondmcniag Go \ Cams Trad. 
Lines. 175 P2d 338. 198 OU 73 

(3) US—BlytheviUeCbtUmOilCo v Kiini.CCA 
Tom lS5F2d467 

(7) La—^Kaplan Rxe MiU v Texas A NOR Co 
App 26So2d42 

hfann—Sutton V A St L Ry Co supra, 

n 52 

Wis—WOi' hall Padmg Go, Inc v Safeway Track 
Lmcs.liic 228NW2d36S,68 W&2d369 

Endcooe msnfficmt 

(!) US—BighyTracbogCoqi v US. 149FSupp 
141. 137 aa 903—US V Gulf M A OR Go. 
DCU 239 FSupp 704 

IdidL-G O Porter Madimeiy Co v Cb^t 44 
NW2d 845 329 Mich 8 

Tex—StneUand Transp Co v Intenmnoual Acral 
M-qiptng Co Civ App. 423 S W 2d 676 

(6) To diow other —tr« 

NY-^tV'-'ard Aands Choinca* Indtomct. Inc v - 
Pdot Fraght Gamers. Inc. 319 NYSZd 457 65 
Misc2d 1029 



§256 CARRIERS 

Page 582 

pa^ 582 

55 C.i—VltOuc.^ 1. l_.ti »2a tfefc «»1 CJ 

App 2d 2ft^ 

N \ —Ke^o Ik Vi!die n L TruUi i»3 

N Y S 2v! S5 M Vk. 2d w *! 

Ent^n^ sufficjent 

(2) N \ —Dj^c L^ire A Co v Vtc*fs Pjcvagt 
Depot 13S N’-V S2d *r2^ Mst2d 10h5 afRl !50 
S2d 543 I AD2d ^74 app cLn '5i N’i S2d 
«0I 1 A D 2d 

SC—^^faite 1 Soutrem R\ C' ■»upri p 35 

(6) To sno» o fctr nuiterv—^Sch-iAser \ RolMnvon 
supra, n 4^ 

La -Southern Farm Bareai* Cas Ins Co v Flor«ne. 
Aon l-Jj So 2d 545 

\ —C> Ruch-naa Inc Saland 102 N "V S 2d 
410—Baib’/on Gorp s Lnck-Ar Ddiveo Iik; 
250 N \ S2d 31-t 43 Mi-^2d 151—Sternmam s 
Silser Bell of Rus^sn I<k 321 N ^ S 2d Ob 
Misc 2u '^Zb 

Tex—Vtio^uidc riwsc Ck.rneni. Inc s Johnston C*v 
App 51*) S * 2J cO err ret pc rts .ar 
\a—Sn . P.ppin SE2d i?) Va Stfl 

Evidence insufficient 

(1» N1 —Hjaar \ Lan 340 N \ S 2d 52*) 

(5) OU—^Sooner Freight Lines \ Lester 185 P2d 
469 199 OU 321 

56. Evidence solficieal 

(1) L»S—Thcurpsac v James G McCarriLk Cd 
C ATex 205 F2d 8***'—Seaboaid Air Dne R Cb v 
LS CAVa 216 F 2d 855—Goldenberg s World 
Wide Shioprrs A Movers of Chicago. Inc C A HI 236 
F2J 198 

Cal —Thayer v Pacific Elec R> Co 11 Cal Rptr 560, 
360 P2d 56. 55 C2d 430. cen den 82 SCt 44 
368 US 826 7LEd2d29 
La—^Anzalone \ Illinois Cent R Co App 53 So 2d 
433 

(6) Claim not presented 

Tex—Ydloni Freight System Inc v Hydraulic Prod¬ 
ucts 0> Civ App 482 SW 2d 659 
Exriilnnm 

in—^Louda V Piajguc Assurance National Corp 106 
N E 2d 757. 347 Ill App 211 
NJ—Johnson ft Dediman Inc v Wm F Hcgarty 
Inc 224A2dS]0 93 NJ Super 15 

page 583 

57, Efid^jw^e spflFc't^t to show waiver 

U S—^Atlantic Coast Line R Co v Pioneer Products, 
Inc CAGa. 256 F2d431 
58 m— Cohen v Texas ft NOR Co 25 NE2d 
562. 303XnApp 606 

Wk—^M astercraft Paper Products, Inc v CmisnlvLited 
Fik.4{l>iv.4.ys. 200 N W 2d 596. 55 Wis 2d 674 

Ew4cf»ee 

(1) US—Rader v Thompsoii, CALa 197 F2d 
158—Smith V Railway Exp Agency. DCTenn 110 
FSupp 911 afU CA 212 F2d 47-OlHdiHd v 
Howaid Van Lines. CAChl. 213 F2d 723—Dlmois 
Cfcnt R Co V 7ii»Tli«Oi CAMo. 221 F2d 934— 
Tii^iim^n V Poirsvivama R Co CAPa 230 F2d 
787—Texas Inatim-iuils. Inc v ftanch Motm* Etqi 
Co.CAMass 432 F2d S64 
Art—Rountree V Fanners Cottm Oil Co I82SW2d 
464, 207 Ark 690 

Cal—Filch V Gwpenier 161 P2d 824 7DCaIApp2d 
827 

DC—Watennan v Railway Express Agencv Mun 
App 31 A2d6S7 

Ga—Railway Exp Agency v Southon Gas Co, 65 
SE2d 61 83 GaApp 808—Kins^ v Bowman 
Tramp Inc 121 SE2d 808. 104 GaApp 347 
La—^L Frank ft Co v Illuiois Cent R Co si^xa. n 
41—Ideal Bldg MatenaK Inc v Herrin Transp 
Cb App 159 So2d 420—Glazer Sted Cbfp v 
StncMand Tramp Co App 261 So 2d 117 
Mo—Tcxtde Dtsmbulors. Inc v Roadway Exp Ine, 
App 397 S W 2d 760—Resolate Ins Co v Kto-- 
gan Dnve-Away Im.. App 403 S W 2d 913 


Mont—^Vapdepbtigh ' Alhed Van Lmev, Inc 351 
P 2d 537 137 Mont 327 cert den 81 S Ct 69 364 
LS !»30 5 LEd2d57 

Pi—Quaker Worsted Milh Coqioration v Howard 
Tnicking Cbrporation 198 A 691 131 Pa Super 
1—^fineys v Poimylvania R Co 183 A 2d 544 
408 Pa 276 

Tenn—Atchison T ft SF Ry Cb v Ortiz. 361 
S W 2d 113 50 Tenn App 317 
T^s—Sttitklaud Transp Cb v Intfanational Aenal 
Mapping Co OApo 423 SW2d 6'76—Road¬ 
way E»p Inc V Naturalitc, Inc Gw Aw* 435 
SW2d 555 

Wash—^Mid-Cbunty PuWuJieis v Lt May, 252 P2d 
268 41 Wash 2d 852 

j2) US—Hamilton v Stillwell Van ft Storage Cb 
CAPa 343 F2d453 

Tex—M-K-T Ry Co \ Jaffee Conon Products Mfg 
Cb Ov App 193 S W 2d 986, err dism 
Wash—Mid-Ctuinty Publishers v Le May supra 
t4) Wash —Mid-County Publishers > Lc May supra 
(7) Other c^scs 

US—Nanonal Distilicrs Products Corp v Ounpanhia 
Nauonal de Navegacao. DC Pa 107 FSuj^ 65 
La—RoyJ Furniture Cb of Baton Rouge v Ryder 
Truoi. Lines, Inc A^i 216 So 2d 902, af^hcatum 
not considered 217 & 2d 412, 253 La 317 
Mo—^Letsch Corp \ Be-Mac Transp Co App 514 
SW2d 832 

Te\—Royd V McClesk^ Ov App 515 SW 2d 25 
Wash—Western Sted Bldgs Inc v Uniwerial Carload- 
ing ft Distnbuung Cb 413 P2d 954 68 Wash 2d 
522 

Eyidence 

(1) U S—Continental Di&rnbutmg Cb v Reading 
Co CCAPa 168F2d967 
DC—^Ace Fraght Forwarding Co v Baltunore ft O R 
Co App 2a2A2d649 

Fla—Alktaies Van lanes Cmp v Lebatstem. App. 
303 So 2d 33 

NY—Sherer v Universal Carloadmg ft Distnbuung 
Co 56NYS2d283 

Tex—^Dale Tiudk Line v R & M Wdl Senoemg & 
Dnlluig Cb, Civ App 286 S W 2d 44(iv err ref no 
rev err 

Wash—MuLCoonty Pubhshers \ Le May. supra 
W Va—^Paync v Aoe House Movers. Inc. 112 S E 2d 
449 145 WVa 86 
(3} To show other matters 

NY—PkL V Lufthansa Gennan Anhnes, 265 NY 
S 2d 63 48 Misc 2d 442 

Tex—Missoon Pac R Cb v Elmore ft StahL Ov 
App 360SW2d839.afrd Sup, 368 S W 2d 99, 
alTd 84 SQ 1142. 377 US 134 l2LEd2dl94 
rdi den 84Sa I88a 377 US 984 12 LEdZd 
752 

to l~ ildii^ duriug movn^ operatioiis 
Mum—Pradgei v Zell. 113 NW2d 168 261 Mum 
508 

Market value 

Kan —Amgbt Sales, Inc v Graves Truck lanes, Inc, 
486 P2d 835 207 Kan 753 
59. Evideuce snCfiaent 

( 1 ) Cal—Filkinton > Davo, 248 P2d 23 113 
CA2d451 

(2) Mo—Devme v Rook, App, 314 SW2d 932 

§ 258. -Questions of Law and 

Fact 

Libiaiy References 
Carriers *S=»136, 166, 230(1) et 
seq 
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61 US—Soutern-Plaza Exp Inc v Hamlle, CA 
Tex, 233 F2d 264 

Ill-4heletv Ou-n^ftWR Rys 77NE2d 862.333 
in App 6S1 

Iowa—Vander Beek v Chicago & N W Ry Co, 286 
NW 452, 226 Iowa 1363 
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Mo—^Fadler v Chicago RI APR Co App ij 
SW2d 835 

NJ—^Aspen Fish Products Co v Pennsylvania^^ 
mg Seasheue lines. 21 A 2d S2u. 127 NIL* 
209—Henman v Railway Exp Agency 85 Aj 
284 17 NJ Super 10 

Okl—St Louis-San FrancisLO Ry Co v Kmidi.2^ 
P2d 1076, 208 Okl 147 

Pa—General Elu. Cb v Mananelli 19 D ftC^SP 
bO LackJur 9? 

Tenn —Tennessee Pavkcis, Inc v Tennessee Cent 8 i 
Co 319 S W 2d 502. 45 Tenn App 57 

62 Mo—Colley v Cox. App 266 S W2d 778 
NC—Pnxythe v Atlanlu, Coast Line R Co y 

SE2d 360 230 NC 195 

page 585 

63 NY—Dan/igo-v Ponmyhanu R Go 34NT 
S2d722 

pj—National Cailoading Corouiation v Lee. 28 KH 
811 151 Pa Super 23 

Tex —Himnpson v Associated Cifuw.js of &owiisidt 
supra, n 35—Jaticik \ Thompsmi Civ App 
S W 2d 639 err ict m rev err 

64 US—^Fiiemans Fund American Ins Cn—f i 
V Puerto Rican Forwarding Co liic C A Purm 
Rico, 492 r 2d 1294 

Ark—Radway Express Agency v II Ron* Co IB 
SW2d9S9 198 Ark 42^ 

Mo—Transamencan Fieight Gnes \ Marumne Ait 
Marble Co ISO S W 2d 54# 236 Mo App 272- 
Resoluie Ins Co v Morgan Diivc-Away Inc 
App 403 SW 2d 913 

NC—Deal v Fredneksor Motor Exp Corp 161 
S E 2d 79 4 N C App 487 
Or—Oifibid W Brown v Boncsteelc. 3|4 P2d 92A 
218 Or 312 

65 US—^Atlantic Coast Line R Cb v Gcorgi 
Packing Co CCAGa 165 F2d 16» 

Ala—^Railway Fxp Aguuy v Anderson 45So2d 161, 
35 Ala App 21b 

Iowa—Mountain w Alhaugh 290 N W' 691 227 lorn 
1282 

Ky -Parker v Stewart 176 S W 2d 88 . 296 Ky 48 
Miss—^IlbnoisCaii R Cb \ Paxton 193 So 915 187 
Miss 858 

N H—Scott V J J Brady ft Sons Inc 1Q2 A2d 108 
113 NH 65 

Or—aiffoid W Brown . Bonestcclc, 344 P2d 928 
218 Or 312 

Tex —Texas ft N O R Co v J Kahn ft Co Civ A[qi, 
156 SW 2d 292. err rel —Missouti-Kansa&rTam 
R Co of Tex V RnegJcm Provision Co. Ov 
App 260 S W 2d 605 trr nrf no rev err 

!H^586 

69 US—Thomas v National Ddiieiy Assn, DC 
Pa 24 FSupp 171 

Cal ^^gncdi V Seaboard 7 unsp Cu supra, n 15 
Vt—Senna v Gero. 109 A2d 144 118 Vt 311 
Evidence held <jrfficient fw jury 
Dl—Type ft Press of lU. Inc v Gortei 164 NE 2 il 
223 24niApp2d 186 

75 Tex—Missouri Pac R Co v Rio Biavo CxtHe 
Co QvApp 405 SW 2 d 151 
TS Ga—^Harris v U S Fidehty ft Guaranty Co, 216 
SE2d 127 134 GaApp 739 
Mo—^Waltmi v ABC Fireprool Warehouse Co su¬ 
pra. n 45 

N Y —Rie^ Paper C<wp \ Branch Motoi Exp Co 
207 NYS2d 697 

Tex—Fanners Gm Cb v Texas Elec Ry Cb Gv 
App. 232 S W 2d 890 l err no rev err 

79 Ky—Wabash Elevator Co v lUinms Cmt R 
Co. 130 S W 2 d 76 279 Ky 164 

80 US—Commodity Credit Corp V Norton, CCA 
N J 167 F 2d 161—Rhoades. Inc v Unted Air 
Goes. Inc CAPa 340F2d4Sl 

Aik—Red Gne Tranter ft Stonge Co v Cash ft Sons 
L-P Gas Cb 472 SW2d 705 251 Aik 407 
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DC—Knipsdiw V W T Cowan Iik. MiinApp 61 
A 2d 624 

NJ-&Kcr Lining V Shein 112\2d31S 34NJSu- 
per 384 revd 117 A 2d 182—Silver Lining, Iiu. v 
Shein. 117 A2d 182. 37 N JSuper 206 
NC—^Bamand v Howard Sober Inc 38 SE2d 1S3 
226 NC 392—Gurfein v Roadway Eiqi 90 
SE2d397 243 NC 289 

Ohio—Elder &. Johnston Co v Oxnmeatal Motor 
Freight. Inc of Ind IIS N£2d 179 94 Ohio 
App 3S8 

Fa—Mervis A Co v Pennsylvania RR 101 Pittsb 
LegJ 55 

Tes—^Mrssonn Pnc R Co v Tr*i*»nMiin Bras Civ 
App 301 S W 2d 2401 err ref no rev crr 

Endence hdd msnffident for jury 
DC—Fknciioe Banana Cocp v Pennsylvanu RR 
App 19SA2d399 

81 Fla—^E M G Leather Aits. Inc v Central 
Truck Lines. Inc App 165 So2d 203 

587 

83 US—Tuschmanv Pennsylvania R Co CAPa 
230 F2d 787 

Conn—Cjpob«»«xi a Railnay Exp Agency 58 A 2d 
697 134Cbiin 517 

Ga—Walker Eke Go v Sttlhvan. 52 SE2d 477 79 
GaApp 13 

86 Ala—^Anderson v Railway E^p Agenc> 39 
So2d 689 3A Ala App 191 cert den 39 So2d 
692. 252 Ala 128 

Aik—Fext Smith Cothm Od Co v Swift A C6 124 
SW2d 1. 197 Ark 594 

Dl—Palmer v OiUank; 38 N£2d 352. 312 UlApp 
230 

Ky—Joseph Denunrm Fnnt Co v Louismlle A N R 
Co siqn. n 35 

iBherent ostare or defects a, goods 
Fla—^Van Biiren Conn^ Fnut Evdiange; Inc v Sea¬ 
board Air Line R Co App 17SSo2d93 
NH—Afceilyv Railway Exp Agenqr 77A2d8S6,96 
NH 396. 

Tex—Thompson V Tanketsky OvApp 238 SW2d 
263-<jiifiuiv GuRC ASF Ry Go QvApp 
298 SW2d 6S9-MBSOiin Pac R Q> v Trant< 
mannBras OvApp 301 SW2d 24a err ref no 
rev err 

87 US—Taylor v Trader Convoy Inc 

CAOU 433 F2d 569—Inien»tiaii>l Forward¬ 
ing Co v Bisan Ticq^tways. Inc DCFa, 316 
FSupp 464 

Ala—LousvdleftNR Co v Fnday 185So 904 237 
Ala 116 

in— Type A Fresa of 1&. Inc v Goner. 164 NE2d 
223w24IIIApp2d 186 
Mrs —^Hbrndiy V Logarasi 49 So 2d 837 
Mo—^Fadler \ RI A PR Co. supra, n 61 

Moat-Soft V Scandreit. 17SP2d4Q5 119 Mont 570 
NC—N £ IfaewerCo v Yaihroiigh. 122S£2dSlI 
255 NC 715 

Pa—Vidan v Junes, supra, n 46—Isenberg v Pennqrl- 
vama R Go 19 kfenioe L R 97 
SC—McOcady v Atlantic Goost Line R Co, 48 
SE2d 193.212SC 449.cert den 69SO 53 335 
US 827. 93 LEd 381 

Tctttt—Fryev Ruhniy Eiqi Agency, foe 296SW2d 
342.41 TennApp 429 

Tex—Tons A NOR Go v Ov App 115 

SW2d 1126 

DC—/^^^A?Ry Co v Gilbert. MunApp 
83 A2d327 

NH—Akeriy v Railway Exp Agency, supra, n 86 
P i mh in lr chum uf iajMy. etc—Ouxon v Bye, 321 
P2d 604, 79 UBho 495 

EvUcacc kdd sofficiatf to nise Qu esti on as to 
ICS kxpMtnr 

Cal—F^'pla aha Drdling Go v Heavy Tran^xm. 
foe 33CalRpcr 747 220CA2d3S7 
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88 US—Morgan v Norfolk A Western Ry Co 
C4I11 473 F2d 1278 

Fla—Atlantic COasl Lme R Go v Cowart. 190 So 
546. 140 Fla 596 

lowar—Vjnder Bedk v Oii«ign A N W Ry Co 278 
NW 201 supers 286 NW 452. 226 Iowa 1363 
Ohio—Poner v RaiKay Exp Agency Inc 155 N E 2d 
528 

SC—McElveen v Atlantic Oast Line R Co 43 
SEld 485 210 SC 556 

Tex—TexK A NOR Co v lade. OvApp 144 
S W 2d 685 err dnm 

Faiiiire to provide water, feed, and rest 
NC—Fuller V Viigmia A CSR Cb 200 SE 4(B 
214 NC 648 

Gnttw 

Iowa—VanderBedLV ChicagoANW Ry Go supra 

page 589 

91 Mo—Fadkrv riiic»go.RI APR Co supra, 
n 61 

Refrigenitioa 

(2) Other matters 

Fla—Van Buier County Ftmt Exchrage, Inc v Sea¬ 
board Air Lme R Go App l7SSo2d93 
Tex—Texas A Pac Ry Go v Fjnp^‘'^»1n«a De Qudad 
Juarez. S A Qv App 342 S W 2d 195 err ref no 
rev err 

93 Mo—Dougan v Thompsofi. lSQSW2d SI8 237 
MoApp 619 

94 Fla—^Van Buren County Fruit FxHwgp foe v 
Srahr a Air Line R Go App 175 So2d 93 

95 Mo —Dougan v Thompsem, supra, n 93 
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98 Ark—St Louts Southwestern Ry Co v Flemm^ 
183 SW2d 513, 207 Ark 921 
Tex—^Farmers Gm Go v Texas Elec Ry Co Qv 
App 232SW2d 89aerr ref iHirev err—Gn<fin 
v Gulf C A SF Ry Go OvApp. 298 SW2d 
659 

Inproper loadfog or 

Tenn —Tennessee P^eis, Inc v Tennessee Cent Ry 
Cb 319 SW2d 502. 45 TennApp 57 
Tex—Nntional Carloading Cmp v Kitchen Designs. 

Inc QvApp 471SW2d90 
Wb—Atbs-Onl -15 hiffg Co V Eag^ Motor Lmes. 
Inc 198 NW 2d 162. 55 Wk 2d 39 

I NH—^Akeriy v Railway Eiqi Agency 77 A2d 

8S6.%NH 396 

NJ—Aspen Fidi Products Co v Pennqrlvaiiia-Rcad- 
rag Scasbnc Lmes. 21 A 2d 82a 127 N J Law 209 
3 US—Chan'll V Aero Mayflower Transit Co, 
CASC 374 F2d 129 

Chi—Bauerv Jackson,93GdRptr 43.15CA3d3S8 
NC rulcv Hntscll. l29SE2d97 2S8NC 680 
Lxnulatiiiii of tine for suit 

(3) CMher cases 

Ma^s—Lapp liKidator Cb v BashmAMRR 112 
NE2d 359 330 Mass 205 
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10 Mo—Wahonv ABC rui^ooTWaidnuseGo 
124 SW2d 584, 233 MoApp 693 

II Kan—/ink so .CattleCo v ASF 

Ry Go 206 P 2d 124^ 167 Kan 306 

Okl—TIME Inc v Longs Gupet Go, 385 P2d 
456 

Tex—S AD Wolf Go v Atciiisan,T ASF Ry Go. 
Civ App 301 SW2d 272, err icf no rev err 

Vafoe of property 

(1) Mo—Resoinie Ins Co v Morgan Dnve-Away 
Inc App. 403 SW2d 913 

013 Rabbv Railway Eiqi Agency App.9SNE2d 
784 
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13 Cal—Goitvak>7 v Southern Pac Co 321 P2d 
865. lS7CA2d733 

FUt—£ M G 1«jther Arts, Inc v Central Trade 
Lmes. foe App 16SSo2d203 
Pa—^Evergrixd Broom M% Co v PcuuSykama R 
Co lOS A 2d 88. 378 Pa 60 
WheCker advance payment was fell contract 
price 

Ala—White V Henry 49 So2d 779 255 Ala 7 

16 Ark—Rountree v Farmccs Cotton Oil Co 182 
SW2d 464 207 Aik 690 

17 Mb —Transamencan Freight lanes v Marcif r 
Art Maibk Co 150 SW 2d 547 236 MoApp 
272 

20 US—Atlantic Coast Lme R Go v Geoi}pa 
P-in>gCo CCACa i64F2dl leh den 165 
F2d 169 

Mich—Murray v New York CCnt R Co 50 NW2d 
748. 332 Midi 159 

OU—Kurn v Kearns, 181 P2d 249 198 Okl 635 
SC—Mastn.,idc v Transit Homo, foe 175 S£3d 
465 254SC 332.cert den 91 SCt 365 400 US 
967 27 LEd2d 388 

Tex—Missoiin-Kaiisas-Texas R Go erf* Tex v RoegO' 
km Provision Cb QvApp 260SW2d6QS err 
ref no rev err 

fagfi 593 

25 Tex—Texas A P Ry Go v Bnssmg. Ca App, 
130 S W 2d 416—Evans \ Gamsoo. Civ Aop 
155 SW 2d 659 

26. Gtvn% notice 

Okl—Everest v Railway Exp Ageru^, 230 P2d 90a 
204Okl 450 

§ 259. — Instructions 
Library References 
Gamers «=»137, 167, 230(7) et 
seq 

page 594 

31 Iowa—Vandcr BedL v Queagn A N W Ry Co, 
286 NW 452. 226 Iowa 1363 

SC—^Victor Fanfazer Co v Sootfaern Ry Co 24 
SE2d499 202 SC 294 

Wb— life5tcA;ialt Ptqier Products. Inc v ConsnliHaivd 
Firagbiw^ 200 N W2d 596 55 Wis2d 674 
lastmction heU proper 

US—Southern-Flaza Eqi foe v Harvilk; CATex 
233F2d264 

Aik—^Fbrt Smith Codon Ql Go v Swift A Co 1Z4 
SW2d 1. 197 Ark S94 

NH—^Afceify v Radwi^ Exp Agency supra, n 1 
Wash-McCuedy v Union Pac R Co 413 P2d 617 
68 Wash 2d 457 

InstEuctiin propcity refosed 
US—RhoMlM;. Inc V United Air Lmes. foe, CAPa 
340F2d481 

Wasfa-AtLnison v Fbrt of Seattle. 495 P2d 686 6 
Wash App 693 

32 Cal—DngmA v f irbo^ TraoBp Co 178 P2d 
445. 29 Cal 2d 782 

34 Pa—Po^«n*o V &mth 4 Chest Go 343 

36 Mass—Nidmbs Zeo. Inc v Radw;^ Eiqpress 
Agency, 58 NE2d 127 317 Mass 374 

Mus—Hornsby v Logaras, 49 So 2d 837 
SC—Masbopdc v Transit Homes, foe 175 SE2d 
465.2S4SC 332.cert den 9150 365 400US 
967 27LEd2d388 

Tex—St Loms, B A M Ry Go v Euner, Civ^ip, 
166SW2d 163 

37 Mo—Waltoav ABC n.^^WaiehoiBeOo 

supra, n 10 

P4ge595 

42 Mb—Wahxu v ABC Wardirr*-?Cb, 

supra, tt 10 
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Page 595 

47 L S — \*iK>ld J RoJm Ini. \ Atchison T JL 
SF R> Co CATc^ 477 F2d 682 

Ga—Broun-Ro^'vDiison Cb v Southern R) Ca 
5^ SE2d 702 70 Ga Vpp 449 

Res ipsa loqBitur 

Cai—ExphiraiKKi Dnlhng Co \ Heas> Tran^^iort 
Inc App 3' Cd! 747 

page 596 

48 L S —Comiiiodit> Credit Corp \ Norton CCA 
NJ 167 F 2.1 161 

Mo—^Vralion \ ABC Firepnxn Dtarehousie Co sii- 
ora. n 10 

N ^ —Rodish \ Pennsylvania R Cb 37 N Y S 2d 
1014 

ItaotTuCliOBS as to n^^geiice genoaUy held im¬ 
proper 

(j) Dugdale Packiig Co v Lonilen. Mo App IdO 
SW2d 832 

LBtrscboiis as to se^igent delay hdd pnqper 
(3) Mo—Bunge C(Hp v Valley lane Supply & 
Equipqoent Co 48( 2d 859 

page 597 

49 Mo—^%aIion V ABC Firepracrf'VratehouseCo 
siq»a, n 10 

52 Assnmptiaii of nsk 

Vrash—^Atkinson s Port of Seanle. 495 P2d 686 6 
Wash App 693 

page 596 

56 Mo—^Waltcxiv ABC FiFeproof Warehouse Co 
siuixn. n 10 

57 Mo—Douganv Thompbon. ISOSWTdSlS 237 
Mo App 619 

page 599 

59 Ala—Louisville & NR Co v Finlay 185 So 
904 237 Ala 116 

60 US—Comninfltty Credit Onp v Nraton supra, 
n 48 

Ky—Louisville ft NR Co v Gibson. 170 SW 2d 907 
294 Ky 55 

me 000 

62. Instnictioiis not -vaaiuiUd by evidence 
(3) Other mstnictioiis—^Nidiolas Zeu^ Inc v Rail- 
wav Eiqxcss Agency supra, n 36 
Wash—McCurdy v Union Pac R Co. 413 P2d 617 
68 Wash 2d 457 

page 601 

71 Mo—P. „ V Thmnptnn. ISO SW 2d 518. 237 
Mo App 619 

73 Ky—Wabash Elcvater Co v Dliiiois Cent R 
Co 13CSW2d 76.279Ky 164 
Mb—Hfaigan v Thou.psG.^ ISO S W2d 518, 237 Mo 
App 619 

finrtroctioas held propo' 

(9) Cal—SdiiQcdu v Auto Dnveasvay Co 114 Cal 
Rptr 622. 523 P2d662. 11 C3d9(» 

Mo—N-ti-ip-l Beef Co v i PSc R 

Co App. 479 SW 2d 155 

SC—MeCneatbr v Atlantic Coast Line R Co. 48 
SE2d 193 212SC 449,cert den 69SQ 53,335 
US 827.93LEd 381 

Tex—^M-K-T Ry Co v Jaflee Cotton Ihoilucts Mfg 
Co Civ App, 193 S W 2d 986. err dean 
Wash—MeCuidy v Union PUc R. Cb. 413 P2d 617, 
68 Wash 2d 457 

(7) Wahon v ABC Fiiqmoaf WaiJuki-. Cb, su¬ 
pra. n 10 

page 603 

75 Ga—Scaboaid Air Line R Co v Henry Chaiun 
Corp.66SE2d 113 INGaApp 442 


page 604 

84 Ga —Walker Elet Co v Sullivan. 52 S E 2d 477 
79 Ga Apr 73—Seaboard Air Line R Cb v 
Henry Chanm Corp supia. n 75 
Iowa—Vander Beek V Chicago ANW Ry Cb vupra. 

n n 

page 605 

88 Ga—Walker Elec Co v Sullivan, supra, n 84 
Erroneous uistnicticiiis 
(4) Other instructions 

NJ—Silver Ltmng. Inc v Sncin 117 A 2d 182. 37 
NJSuper 206 

91 Ga—Brosm-Rogcis-Dixson Co v Southern R> 
Co supra, n 47 

§ 260. -Verdict and Findings 

Libraiy References 
Gamers «&=*137, 168, 230(13) 

95 Mich—Hecker Praducts Corporation v Transr 
apiencan Freight Ltnes. 296 N W 2®7 2% Mich 
381 

Pa—Quaker Worsted MilK Corporation v Howard 
Trucking Corporation. 198 A 691 131 Pa Super 1 

Faflnre to find 

Tex—Texas & R Ry Co \ George. Civ App 466 
SW2db59 

96 Tex—^Missoun Pat. R Cb v Whiitrabuig and 
Akran. 424 SW3d 427 

RAffn$«I to make certam findmgs held not error 
US—Thomas Electronics. Em: v HW Taynton Co, 
DCPa, 277 FSupp 639 

Tex—Strickland Transp Co v Internatioiial Aenal 
Mapping Cb Civ App 423 S W 2d 676 

page 606 

98. Fl-^ding^ held not inconsistent 
Tex—ThompstHi v Bob Tankers]^ Produce Co Qv 
App 2W S W 2d 840 err rtf no rev err 
99 CHno—Kirdiner v New Yrak Central System, 94 
NE2d 283 87 Ohio App 165 
4 Cil—Sdiraeder v Robwson. 177 P2d 788, 78 
Cai App 2d 328 

Tom—Southern Ry Cb v Varndl. 232 SW2d 406 
33TennAiip 550 

Tex—Panhandle * SF Ry Co v Montgon*ery Qv 
App 140 S W 2d 241—Holt v Lowden. Ov App 
140 S W 2d 318—Thompsou v Lee Roy Crawfixd 
Produce Go 233SW2d29S 149 Tex 357 

§ 261. Judgment 

Libraiy References 
Carriers «»231 
page 607 

8 Pa—PUKUS and Sons;. Lie V ReadmgCb SDft 
C2d 170 

Tex—Thompson v Gibbs, Qv App 338 SW2d213. 
temd 340SW2d 287. 150Tex 315 

Notv ahstanding yardkt 

Tex—Hue v Lay, Qv App, I'R) S W2d 823 

§ 262. Damages 

Libraiy References 
Corbin on Contracts §§ 1016, 
,1019 

§ 263. -Measure and Elements 

m General 

Libraiy References 
(earners «=»135, 229. 

11 US—Chicago ft NWR Co v Unioa F--i>-mg 
Co CANcb SI4F2d3Q,petitioaden 527F2d 
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592—US V C^tral itf Georgia Ry Q, 

Tenn 411 FSupp 1023 

Anz—Cagle v Carr 418 P2d 381 101 Ain 28 
Cdl —Sthioedcr v Auto Dnveaway Cb 114 Qlg^ 
622. 523 P2d 662. 11 C3d 908 
Omu-W ells Laundry ft Linen Supply Co v Acn 
Fast Fmght 85 A 2d 907 138 Conn 45 Mm 
road Sal axe of Cbnn Inc v Earoi Exp, 
Super 287 A 2d 745 29 Conn Sup 354 
Iowa—CJS cited m Condmoned Au Coqi v Rmi 
Island Motor transit Co 114 NW2d 104 3lh 
253 Iowa 961 3 A L R 3d 679 cert den 83 SQ 
46 371 US 825 9 L Ed 2d 64 
La —Gore Products v Texas ft N O R Co App £ 
So 2d 418 adh reJ to 18 So 2d 233 
Me—Gammon v ArmantFOut App, 419 S W2d 771 
—William A Smith Contracting Co v Mksow 
P ac R Co App 481 S W 2d 580 cert den 9 
set 900 409 US 1107 34 L£d2d687 
Neb—Bbrnhan v Henderson, 24 NW2d 854 Ifl 
Neb 689 982 

NY—^Kodish V Pennsylvania R Co 37 NYS3I 
1014 

fex— Roadway Exp Inc v Naturalite Inc Gvi^ 
435SW7d 555 

Wash -Mid-County Publishers v Le May 252 PR 
268 41 Wash 2d 852 


i: 

Ar 

La 

M 

Ol 

T« 

§ 

2 


As othe. ‘ i staled, etc. 

Mich—Tanit v Alluxl Van lanes. Inc 146 NW2i 
682 5 Mich App 309 

byiny to lire stock; fiulnrc to breed 
(2) Damages for value ot unborn hvesioik. not reur 
erable 

Tex—^Nationwide Iloise Gamers, Inc v Johns|nn,Qr 
App 519 S W 2d 163 eir ref no nev err 


N M—Fredenbuigh v Allied Van Lmes. Inc., 446 P2d 
868 79 NM 593 

12 US—Producers Creamery Co v St Lmns^ 
Franosoo Ry Co DC Mo 87 FSuf^ 262— 
Railway Exp Agency v Snuth C A Tenn. 212 
F2d47 

Cal —Sebraeder v Robinsoii, supra, n 4 
Mb—Gammon V Armantiout, App 439 SW2d 771 
NH—^Richard D Brew ft Cb v Andair Transp Inc, 
211 A2d 897, 106 NH 370 27 ALR3d 971 
NY—State \ Samficd Bdtline Cbrp 297 NYS2d 
466 31 A D 2d 865 

Proof improper 

Fla—^Hillxide Van lanes, Inc v Matalon, App 297 
So 2d 848 

13 US—^Mdtzer v Baltimoie ft OR Co supra,n 
11—Continental Distributing Co v Reading Co 
CCA Pa 168 rid 967—Rodci v Thompsoa, 
CALa l97F2dl58 

Mtch —Hockei ProduUs Corporation v Transamencin 
Freight lanes, 296 NW 297. 296 Mich 381 
Wash—Oregon-Wadungton R ft Nav Go v C M 
Kopp Co 120 P2d 845, 12 Wash2d 146. 138 
ALR 633 

PnmtiTe dsnsges prohibited 
US—rii»p 4 W V Aero Mayflowu' Transit Co, CA 
SC, 374 F2d 129 

^pecnlatioii 

Conn—^Railroad Salvage of Coon Inc v Eazor Eip, 
liu. Super 287 A2d 745 29 CbnuSup 354 

page 606 

14 La—^Laura v Railway Exp Agency Inc, App 
249 So 2d 602 

15 Mo—Gaimnon v Aimantrout, App 439 S W2d 
T71 

20. Damages held oTresySye 
(1) Tex—Natunwide Horse Gamers, Inc v Jofan- 
xlon, OvApp, 519 SW2d l63, eir rrf no rev err 

Dasuges held not 

(1) US—Process Equipment Co v Denver ChiCBgo 
TruckingCo DCMass. 275 FSupp 698 
Ala—White V Henry. 49 Sold 779. 255 Ala 7 
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An?—^Western Coach Corp v Vai^hn. 452 P2d 117 
9 Anz App 336 

La—lfcl>en v Pknotb App 20S So 2d 888 
Midi—Van Lierop v Ch^Mpea^e A O R> Co 57 
NW2d43l 335 Mich 702. cert den 7480 40 
346 US 834 98 LEd 357 
OU—Wc&teni Gas & Sur Co v J R AdanK. Inc 
App 46SP2a794 

Ta—BromiExp v Hams. Tex Qv App 202SW2d 
470 

§ 264. -Value of Goods Lost or 

Depreciation in Value of 
Goods liQured 

pa8e6»9 

21 US—A«sQr«iion (tf Maryland Pilots V BaltiiiK»e 
A OR Co DCMd 304 FSupp 548—In le 
Perm Centcal Tnitsp Go DCPa 351 FSiin> 
1348 

Anz —Oicutt V Tucson Wardionsc Jk Transfer Co 
318 P2d671 83 Anz 200 
Cd—Wdson Funutni^ Inc v pT-tJipm Pac Tramp 
Go. lOaChlRptr 422. 27 CAM Supp 1 
Conn—Railinad Salvage of Caan Inc v Eazor Exp 
Inc, Super. 287 A2d 745. 29 QnnSiip 354 
Fla—CJJSL cited m Tcnmnal Ti<u..^t Co v Lam- 
trao LidiBtiiCS. Inc, App 233 So2d 854, 856 
La—V Rnen S En C v Texas ft NOR Co 31 
Sold 1801211 La 969 172 ALR 791 app dism 
and cert den 68 SQ 71 332 US 73a 92 LEd 
337—Rabonv Red Ball Motor Fic^t. Inc App 
292 Sold 332 

Mich—Van Lioap v O-Mpraleft O Ry Go siqira. 
n 20 

Mo—^WadteQ V ABC Fiiqatiof Warc^CTiNc Co 124 
SW2d 584, 233 MkiApp 693 
NY—ConwilKbt^ Box Co V Pdin. 180 NYS2d 
831. 15 Misc2d 705 

Ohio Ponu V Railway Exp AgeiK 9 Inc l53NE2d 
328 

SC- BIcFIveen v Aflannc Omsk Line R Co 43 
S£2d48S, 210SC 556 

Tex—TVi^ 0 V Bob Tankasky Produce Co Ckv 
App 289 SW2d 84a err nef no nev enr—Texas 
ftP Ry Go V George, Qv App 466SW2d<iS9 
VMac at tune of - H. etc—Central of Geoega 
Ry Co V US. 145 FSupp 536, 136 QQ 775 

SUvage nlve 

Tex—Teas Mencan Ry Co v OvApp 

241 SW2d749 


US—Fort Worth ft D Ry Go v US.CATex 242 
F2d702 

Tex Pac R Co V John B Haidwidke Go 

QvApp.380SW2d706 

24 US—Thonias v Nadaoal Ddnety Assn. DC 
Pa, 24 FSnpp 171—v Rongeot. DC 
La 122 FSnpp 700 

Ga—Knsqr V Sc.-uonTiansp, Inc 121SE2d808 
104 Ga App 347 

La—Gore Products V Texas ft NOR Go supra.it 
11 iWu V La ar- ft A Ry Co. A^, 46 
So2d 670—Lann v Radiny Exp Ageniy Inc 
App, 249 Sold 602 

Mo M 1^ Sea Food Go v Gordons Trairsports, 
App 191 SW2d983 

NY—CJJSL Olid nJ M Rodngnez ft Co, Inc v 
f • Lines. Inc 299NE2d243 32 
NY2d425 34SNYS2d993 

Tex—SbpjLknd Tramp Go v Kool Kooduon 
Go.OvApp 230SW2d277—T!vi-ipso" V A J 
Tebbc A Sons Go. OvApp, 241 SW2d 627— 
Gcatril Fin^t Lmes. Inc v QatLe ft Courts, 
Inc OvApp 413 SW 2d 927, err ref no rev err 

ElliKt of CvMiKChnuKfc 
(1) r' V /iCairv Brown Tex OvApp 217 

SW2d75 
C8) Other roanen 

West Bros Inc v Rewurce * Ser¬ 

vice; Inc 214 So 2d 431 283 Ala 78 


Tex—Thompson v H Ronw Co Civ App 237 
S W2d 662, err nef no rev err 

In of endence of valne at ^ 

elc. 

(2) Other cases—McQvecn v Atlantic Coast Line 
R Go supra, n 21 

inge 610 

25 US—^F J McCart) Go \ Southern Pac Co 

DCCai 289 FSupp 875 affd CA 428 F2d 
690—F J McCart} Go v Pac Co 

CACal 428 F2d 690—Federated Dept Stores. 
Inc V BnnLe,DCF!a 316 FSupp 1402. affd 
CA 450 F2d 1223 

Ark—Kansas Oty Southcivi Ry Co v ShuU. 136 
SW2d 104a 199 Ark 932 

Qdo—Watson Bros Tran^ Co v Domemooi 194 
P2d 323 118 Colo 133 

Fla—Tenninal Tian^xst Co v Lamtran Industries. 
Inc App, 233 So 2d 854 

Ga —Spamhour v Nofand 103 S E 2d 154 97 Ga App 
362—CJS erted m R<yncdds Ahimmum Su|^y 
0> V Soutbeastan Fragjbt Lines. Inc 127 S E 2d 
877 878, 106 Ga App 656 

in— Type ft Press of Ill Inc v Gorter 164NE2d 
223.2411IApp2d 186—MirsLiv nKvr^'LeftO 
R) Co 202NE2d22,31 lU2d423~Keiiiiedyft 
Kratzer Inc v B & QR Go 24S 

N E2d 9ia 106 ill App 2d 278 
Iowa—CJS erted m Omditioneci Air Corp v Rock 
Island Motor Transit Co 114 N W 2d 304 306. 
253 Iowa %1 3 ALRM 679 cert den 83 SCt 
46, 371 US 825 9 LEd 2d 64 
La—CJS. cited m Razza V Loiiisimia&A Ry Co 
App 46 So2d 670 675—Ideal Bldg Materials. 
Inc V Hcmn Tramp Go Af^i 159 So 2d 420— 
CJJS cited in Interiors. Inc v Ryder Truck Lues. 
Inc App 269 So 2d-196. 497 
Mo-^lky V Cox. App 266 SW 2d 778—Devine v 
R 00 L.APP 3l4SW2d932 
NM—Frei*-’"i^v Allied Van Lmes. Inc 446 P2d 
868. 79 NM 593 

OLl—^Missoun Pac R Go v Ridlqr 383 P2d 227 
Pa—^Humfdiicy v Fenn^lvaiua R Co S Lycr-nmg 
117 

SC—^McElveenv Atlantic Coast Line R Co. supra, a 
21 

Tex-CJS cited m Texas ft NOR Co v H Ronw 
Co OvAiqi 271 SW2d 666. 668, err dism— 
Ydlow Fr^t System, inc v Hydraulic Products 
Cta. OvApp 482SW2d659 

Physical nunry caused by dday 
(2>Texasft NOR Co V Lide. Tex OvApp 117 
SW2d479 

Under the OwnniwoS’Cariiiack Anendnient to 
Infciitaife CoBroerce Act, etc. 

US—Federated Dept Stones, Inc v Brndce, DCFla 
316 FSupp 1402. affd CA 450 F2d 1223 

WeigPits and pnccs at mlenneiliate pinnt 
US—At(^on.T ftSF Ry Go v Jaifaoc Livestock 
Cu.......Co. CCAOU 159 F2d 527 

CoBpensatory dawMBCs as test 
US—IvbsMMmPK R 0> v H Ronw Co, C ATex, 
258 F2d445. cert den 79SQ 315,338 US 929 
3LEd2d302,ieh deii.79SQ 603 339US 932. 
3 LEd2d634 

P8ge«U 

26 US—^F J McCarty Co v Southern Pac Go 
CACal 42SF2d690 

27 US—Rader v llio-ii«on. CALa 197 F2d 
1511-US V Fort Worth AD Ry Co DCTcx 
141 FSupp 381 affd C A, 242 F2d 702 

m—Minli V Ch-^ipe^i^e ft O Ry Go 202 NE2d 
22.31 111 2d 423 

me ^22 

30 La-CJ.S Hack letter- ^guteduiGare 
Products V Texas ft NOR Co Afqi 34 So 2d 
418.421 adhered to 38 So 2d 233 
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33. Ride inappKcr^ where anotiier rale pro- 
ykles more aic«.ai«te measure 
US—Great Adantic ft Pac Tea Co v Atchison. T ft 
SF Ry Go CAIU 333 F2d 70S cert den 83 
SO 661 379 US 967 13 L£d2d 360 
34 US—US V New York. NH ft HR Co CA 
Omn 211 F2d404 

page 633 

43. Reasonable expmise 

CZ) Other matters 

Tex—Southwestern Motor Tramport Co v Valley 
W«>tb maLers, Inc 427 S W2d 397 37 A LR3d 
1114 

Rigid oi shipper to tceovm^: for »pr — of re- 

Anz—Anzxmx Container Corp v Consolidated 
Fraghroqrs,322P2d772.22 AnzApp 11 
Fla—Termiiial Transport Co v Lamtron Jndustnes. 
Inc App 233 So2d854 

Tenn—Wayne Kmtting liftlls v Ddta Motm: Lines. 
372SW2d 419 52 Tenn App 164 

It has been held that when the re¬ 
pairs admittedly restore the goods to 
their former condition plamtiff may 
not recover depreciation m addition to 
cost of repairs*^* 

433 US—KirUwf Eke 0 > v Woivefiiie Exp 
bic C A Mich 269 F2dl47 
50 Mo—Devine v Rook. App 314 SW2d 932 

page 614 

54 US-F J McOny Co v Soutfaern Pac Co 
CAOd 42RF2d690 

DC—Gi«.jraii Lines v Nesmitii. MnnApp 50 A2d 
434 

Tex— CJJSL cited u Texas A NOR Co v H Ronw 
Go OvApp 271 SW2d 666 67a err dism 
56 <RJ— St LomS'San Tiauusco Ry Go v Kntrea 
253 F 2d 1076, 208 OU 147 
WVa—Payne V Ace House Movers, Iiic 112S£2d 
449 143 WVa 86 

61 DC—Gr^van Lines v N<>in>th. supra, n 34 
Mo—Wabon v ABC FiieiM'oof Warehouse Co su- 
pn, n 21 

63 Ark—^Ronutree v Fanners Cotton Od Co 182 
SW2d 464 207 Aik 690 

66 US—Sunset Motor Lutes, Inc v Lu-Tex Paikiiig 
Co CATex 256 F2d 495—Oken v Railway 
Exp Agency Inc C AOU. 293 F2d 338 

La—CJS.gnotedm Pozza V Louisville ft A Ry Co 
App 46 So2d 67a 675—CJ.S quoted m Ideal 
Bldg Matenak. bic v Honnn Tiaiup Co App, 
159 So 2d 42a 423 

Mo—CJJS eded m Schiyxder v Camphell. 66 Eiqi 
Inc App 324SW2d 363.36S 

page 615 

67 SC—CJ.SL qnoted m McCready v Atlantic 
Cbast Lme R Co 48 S£2d 193 197 212 SC 
449 cert den 69set 53. 335US 827 93 LEd 
381 

6 B Oho—CJ jSL cited m Fooer v Railway Exp 
Agency Inc ISSNE2dS28 332 

69. Rate applicable to pensludde goods 
US—^Mis&aun Pac R Go v H Ronw Go CATex 
238F2d44S cert den 79SQ 313 358US 929 
3LEd2d3Q2,roh tfcn 7950 6 QS 339US 932. 
3 LEd 2d 634 

Tex—Texas Mexican Ry Co v Slaughter OvApp 
122 SW2d 1101—Texas Meucan Ry Cb v 
Slaughter 241 SW2d 749 

70 US—US V Northern Pac Ry Cb DCMum 
116 FSupp 277 

lowa^-C JJS. cited m Cmditioiied Air Corp v Rock 
bbnd Motor Transit Cb 114 NW2d 304 308, 
233 Iowa 96! 3 ALR3d679 cert den S3 SO 
4^371 US 82S 9LEd2d64 
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La—C^ jSL bfaidL letter-j qpoted la Gore Prod¬ 

ucts V Texas & N O R Co &u{Ma. n 30 
Mo—CJJSL cited in Mdetio Sea Food Co \ Gordons 
Transports, App 191 S ^ 2d 983 98S 
N Y —^Auioinobtle Ins Co of Hartford. Conn \ Harn 
Trencher Furs. Inc 115 N Y S 2 d 666 . 202 Misc 
475 

71 Mo—Mdctio Sea Food Co v Gtndons Trans¬ 
ports. supra, a 24 

Where the shipper has replaced, or is 
able to replace, the lost goods, and 
thus retain his profit on the shipment, 
the cameras liability is measured by 
the cost of replacement 

713 us— H Daioff & Sons. Inc v StncUand 
Ttansp 0> DCPa 284 FSan> SIO 

72 US—^F J McCart> Co v Southern Pac Co 
DCCal. 289 FSupp 875 affo CA 428 F2d 
690 

Tenn —Parish ft Parish lAn Go v Seradmo, Inc 372 
SW2d433 52TamApp 196 
Wb—D aityland Coop Cheese Assn v Bnggs Trans¬ 
fer Cb 90NW2d794 4WB2d439 
74 Mo—^Mdetio Sea Food Go v Gordons Trans¬ 
ports, supra, n 24 

76 US—N 9 t>*'>-I Distdlos Products Coip v Gom- 
panhia Nacnnal de Navegr^'ao. DCPh 107 
FSupp 65 

IHge 616 

§ 265. -Interest and Costs 

79. Coinmy ndnorify rule 

Wash—^Mcgonnier ft Sons. Inc v Railway Eiqi Agai- 
cy Inc 328 P2d 167, 52 Wash2d 569 
SO Te*—P»"lK»ndle ft S F Ry Go v MoiiteiMnery 
supra, n 25 

81 Box Cb V Fbui. 180 NY 
S2d831, 15Misc2d 705 

82 Tenn—Wi^ne Kmnxng MbDs v Ddta Motor 
Liiies.372SW2d4I9. SZTouiApp 164 

84 Fla Maituiv E A McChbe ft Cb App, 113 
So 2d 879 

La—^Dgean v Lc. - - Western R Co 118 So 822, 

167 La 111 —V. Rnera S £a C v. Texas ft 
NOR Cb, supra, n 21 

86 Teaa —CJ3L cited hi htter-Ctty Trudong Com- 
paiqr V Mason ft l>xon Lraes^ Inc 276SW2d 
488.492. 38 Tenn App 450 

MB 617 

98, liiKwas 

(4) Other cases 

Kan—Yoni^ v Santa Fe Trad Transp Cb 298 P2d 
235 179 Kan 678 

hk Tens 

(4) tc.y amount aOowed 

Tex—Stnclrlr ' Transp Co v Kool Kooshion M^ 
Co. Qv App, 230 S W 2d 277 

(5) Attorn^s fees were not allo.r tl- at oommon 
fanr 

Tex—TH ..siyi v H Romv Gol. OvApp. 237 
SW2d 662, err ref no Kir err 

(6) Other luatteis 

Tex—\ Exp Inc v Tfetmahte^ Inc GvApp, 
435S.W2d555 

Award aot to lie hased ou stat u t or y penalty 

Fla—Mbed Van Lines, lac v App 258 So 2d 

496 

91 Tex—ThompMm v H Rouw Co, OvApp 237 
SW2d 662, err lef no rev err—Soulh ulern 
Motor Tra.k'ii i Co v Valley Weritr «ui&eis, 
Inc. 4Z7SW2d 597. 37 ALR3d 1114-CJ3 
died m Ydlow Freig|it SyUem. Inc v Hydraubc 
rraducis Go, OvApp 482 SW2d 659 662 


§ 266. -Incidental Damages 

92 US—AtchKon, T ft SF Ry Cb v Jarboc 
Li\estocL Cranmission Co supra, n 25—Zuoche- 
ro V fflmoB Cent R Cb DC Mo 121 FSupp 
53 affd CA 221 F2d 934 —HUnois Cent R 
Cb \ Zuodiera. C A Mo, 221 F 2d 934 

93 US—Campbdl Soup Co v Daihng Transfer 
Inc DC Neb 193 FSupp 408 

Ga—Sp»mhourv Nolmd IQ3SE2dl54 97GaApp 
362 

Particular expenses f€.Cif#c.«Ue 

( 6 ) Otho- c^iiCAScs 

Fa—Giraid Trust Corn FTcIwnge Bank v BnnLs, Inc 
220 A 2d 827 -G2 Pa 48 

Tex —Tlunnpsan v H Rouw Go, supra, n 24 
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94 Mo—Textile Distnbutors. Inc v Roadway Exp 
Inc App. 397 SW2d 760 

NH—RichaidD Brew ft Co v Andair Transp Inc 
211 A2d 897, 106 NH 37a 27 ALR3d 978 

6 Ga—Adanta. B ft CR Co v Patterson. 37 
SE2d422. 73GaApp 551 

§ 267. -Special Damages 

Libraiy References 
Gamers ^135, 229(3) 

page 619 

18 US—Marquette Cement Mfg Go v Louisville ft 
NR Co DCTenn 281 FSupp 944 affd. CA 
405 F2d731—F J McCarty Cb v Sc“tl»efii Pac 
Cb CACd.428 F2d 690 

Mo—Natuxial Bctf I^ckii^ Co v Missouri Pac R 
Co. App 479SW2dlSS 

N Y—Manaa Frocks v New York Drew Ddiveiy 29 
NYS2d322 

11 Iowa—CJ3L ciled la Conditioned Air Corp v 
Rod. Island Motor Transtt Cb ll4NW2d304 
308. 253 Iowa 961. 3 ALR3d 679. cert den 83 
set 46. 371 US 825. 9 LEd2d 64 

Ohio-^tndLkr v F-bimore ft CMuo R Co, 135 
NE2d 844. 165 Ohio St 423 

Okl—& LouiaSan Fia n cBco Ry Co v Kittrell. 253 
P2d 1076. 208 CXJ 147—Miaoun Pac R Co v 
Ridley, 383 P2d 227 

To taake notice of the special cir c amstances 
s-rffirient, etc. 

(3) Other «t 9 irenients 

US—^Maiquetle Cement Mfg Co v Lounville ft N R 
Go DCTenn 281 FSupp 944. affd, CA. 406 
F2d731 

DaMges held not'■spedaT within 

(4) Cost of rcfdiiceinent 

US—Hycd, Inc v American Auhnes^ Inc DCTex 
328FSiqip 190 

12 US^Iycd,liic V /nrc icab Airimcs. Lk DC 
Tex 328 FSupp 190 

14 US—L E Wludock Truck Service. Inc v Regal 
Drilling Co. C A Cbk). 333 F 2 d 488 

page 620 

§ 268. -Remote or Speculative 

Damages 

18 US—Texas Instruments, Inc v Branch Motor 
Exp Co. DCMass 308 FSupp 1228. afld 
CA 432 F2dS64 

§ 269. -Exemplary Damages 

20 Cal—Schroedtf v Auto Dnveawi^ Go 114 Cal 
Rptr 622, 523 P2d 662. 11 C3d 908 


§ 270- -Duty of Owner to ^ 

vent or Reduce Damage 

23 US—F J McCarty Cb v Southern Pise q 
DCC al 289 FSupp 875 affd CA.42IF^ 
690 

24 Tex—Hcmn Transp Cb v Sfcrfdon. OvAg 
209SW2d943 

§ 271. -Matters in Mitigatioa 

page 621 

29 . Deduction ^bitLa.i^cd 
(2) Other cases—Bronstein v BaltimoK ft OR (h 
DC Pa 29 FSupp 837—Mdlzer v Pennsylvania I 
Co DCPa 29 FSupp 840—^Mdt/er v RalosH!>et 
OR Co DCPa. 38 FSupp 391 

Dednetum ananthorized 

Tex —Texas ft N O R Co v H Rouw Go Qv Ag 
271 SW2d 666.err dism 

30 N'V —Cy Rudunan, Inc V SaLuid. IQZNYSa 

410 

Tex—Texas ft NOR Cb v Searcy Ov App, jg 
S W 2d 366, err ref no rev err 

§ 272. -Deduction of Freight 

page 622 

38 Colo—^Denver-Chicagp Trucking Co v RqnAk 
Drag Co 306 P 2d 1076. 134 Cblo 461 

Ky—BaltimoK&OR Cb v Carrier 426SW2d93l 
La—G ok Products V Texas & NOR Co App, 34 
So 2d 418. adheied to 38 So 2d 233 
Mo —^Walton v ABC FirLproof Warehouse Go. 121 
SW2d 584. 233 Mo App 693 

Rscoverj allowed 

La—V Rivera S En C v Texas ft NOR Co, 31 
So 2d 18a 211 La 969. 172 A LR 791 app dan 
andoert den. 68 SO 71 332 US 75a92Lfil 
337 

39 Cofui—CJS. died in Railroad Salvage of Com 
Inc V Eazor Express, hic, Super 287 A2d TCy 
748. 29 QmnSup 354 

M US —Vf A Stackpole Motor Tran^ hne v 
Malden Spimung ft Dyemg Co CAhfesx, 263 
F2d47 

Anz—CJ SL dted u Arizona Container Cc»p v Con 
sohdated Freghtways, 522 P 2d 772. 775 22 Am 
App II 

41 Mo—Hdm V Rm ft Co App. 194 SWJd713 

SUiper Mt otaied to iceAwCk unpaid freidt 

chai^e^ 

US—H Daroirft Sons Inc v StncUand Transp Od, 
DCPa. 284 FSupp 510 

§ 273. -Abandonment on Ac¬ 

count of Damage 

44 Colo —^Denver-Chicago Trucking Co v Rqwhlic 
Drug Cb. 306 P2d 1076, 134 Qdo 461 
Dl—^Kennody ft Kxatxer, Inc v Cbiraeo. B ft QR 
Co 245 NE2d 9ia 106 niApp2d 278 

page 623 

The earner need not attempt to miti¬ 
gate the consignee’s damage once the 
consignee has given notice to the cairh 
er that it mtends to abandon the dam¬ 
aged shipment.’**'* 

46.5 U S—Fraser-Snutii Cb v Chicago. RI ft F R 
Co. CAMmn. 435 F2d 1396 
47 US—^Baltimore M% Co v Ovenute Transp 
Cb DCNC 157 FSupp 891 
111 —CJ.S. ciiied in Kennedy ft KratTcr, Iiu. v Chun- 
go. B ft QR Cb 245 NE2d 91a ^13 106 
HI App 2d 278 
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No dal7 to saifage 

Wash—Weston Sted Bldg> Im. v Unnenial Cuload- 
ing A DKlnboting Go 4*3 P 2 d 454 6 & Wash 2d 
522 

BodetannuKd valne to some made- 
teniuied peram held oot defense 
Wash —^Western Stied Bldg^ Inc v Uniseisa] Carlojd- 
ing A Distnbuius Go 413 P2d 954 68 Wash 2d 
522 

48 Tea—CJS ated m Thompson v TankerslQ 
QvApp 238SW2d 263 266 

§ 274 -Iijuiy to Corpse 

51. Hw s hdd not icoiItc.^Ic 
Okl—Longv Chicago. RI APR Co 86 P 289 IS 
OU 512. 6 LRA NS 883 5 AiraCas lOQS 

§ 275. In General 
Libraiy Refexences 
Carriers «»26 et seq 

57 US—Thommoo * A OR Co CA 

Mo iaOF2d416—CJjS.atcduAnowTran< 4 i 
Q> V Soi>rhcni Ry Cb CAAla 308 F2d 181 
184.affil 83 SQ 984, 372 US 658. 10 LEd3d 
52 

Cd—CJJ5 died m City Counul at Santa Baibara v 
SupenorCoun. ICalRptr 796.798 179CA2d 
38“ 

Ndi—^AppiiratfOD of NctK-jBJLi Ijimvonr PkodiiLcrs 
Assn. 97 NW2d 331 168 Neb 786 

Peenbariy a fidd for aib..I».Isl»ali*e law 
Ky—^Loin&ville ft NR Co v Com cx id Kcntiick> 
RR rctmnneHM, 300 S W2d 777 

5S Tn—Texas ft NOR Co v Rddnud CammiS' 
SMMi. 286 S W2d 112, ISS Tex 323 

Intent of Congtcss 

US—Pdj»yl*. 4 a R Co V US OCPa 202 
FSupp 584 

59 Fla—^••^ihc'fd Coast Line R Go v Intenuuonal 
Mmends ft Cbmw^l G«p 283 So 2d 45 ocrt 
den 94SQ 936, 415 bS 901 39LEd2d4S9 

80. No poww in conuniaaMin to ai^nst rates to 
legalize eompetitiOB 

US—Lake Camas Assn s US DCOhu. 399 
FSnpp 386 

Neb—of United lAocral Pradueb Co 121 
NW2d 492. 175 Neb 285 

Anthonty to extend rales 
N Y —Rcnswlr,j Comily v Cqxtal Dm Tmi^ Au- 
ihoniy 336NYS2d 382.71Mi%2d428.fevd on 
oth £ids 349NYS2d2(k42 AD2d44S 
82 US—Sonken-Ciiinniba Gorp v UmtHi Pac R 
Co.CCAKan 14SF2d80B 

Me 825 

84 US—Looden V Sononds-ShiddV'LoDrd^le Gnun 
Co Mb 59 SQ 612. 306 US 516. 83 LEd 
953 Kb den 59SQ 792.307US 649 83LEd 
1528—Oancer > Lowden. Mo 62 SQ 763 315 
US 631 86 LEd 1077 idi den 62 SQ 1030. 
316 US 708. 86 LEd 1775—US v Assoo-ted 
Air To ipr u loc CAFh 275F2d827 
Mss—HbnaisCem R Co v N T WaxGrooayCo 
45 So 2d 266^ 208 Miss 675 
Neb—Livestodc V Umon Pat R Co 283 

NW 498. 135 Neb 6»9~Cli“^i80. B ftQR Cb 
V Hemian Bras In. 82 NW 2d 395 164 Neb 
247—/pphr^^ of Ncbm b* Limestone Prodw.- 
as Assn. 97 N W2d 331 168 Neb 786—Appliui- 
Oon of United Mmoal Ptodocts Co 131 N W 2d 
604 177 Neb 898 

N Y —ICaii'n*^ V Pcnnsylvanu R Co 47 N Y S 2d 
639 M 64NYS2d690 
Pa—Jackson ft Feiluiis Co v Mushroom Transp Co 
41 A2d 635 351 Pa 583 cen den 66 SO 42. 
326 US 733 90 LEd 427 


Te»—Southern Pat Co v Southern Rite Sales Co 
Cn App 174 S W 2d 1018. revd on oth gids 178 
SW2d2fr4 142 Tev 365 

65 bS—Cranter v Lofrden CCA Mo 121 F 2d 
645 afTd 02 SQ 763 315 US 631 86 LEd 
ion reh den 62 SO 1030. 316 bS 708 86 
LEd 1775 

66 U S—Atlantic Coa^a Lme R Co v U S Fiddity 
A Guaranty Cb DCGa 52 FSupp 177— 
ThcMnpson v TexaiLana Conon Oil Cotporanon. 
DCAii 54 FSupp 212 

Pa—JacAsoa ft Periins Co t Mushroom Tranqi Cb 
supra, n 64 

Tex—Southern Pac Co \ Southern Rice Saks Co 
178 SW 2d 264 142 Tex 365—Southern Pac Co 
V Southern Rioe Saks Co supra, n 64 
Free stmnge 

U S —^Ubesttni Oil ft Fud Co v Great Lakes Pipe Line 
Co C A Minn 210F2d490 
CoUattial Cb t alIs 

Ttx —Beriins Van Lana Co v Caubk. Qv App 547 
SW2d320 

67 US —El Dorado Tenmnal Go v General Amen- 
tan Tank Car Cnportatrai. supra, n 66 —Stan- 
dmd Hold Su|^y Co v PennsyKania R Cb 
DC NY 65 FSupp 439—TetO-Kan Flour 
Mills Cb V Texas ft P Ry Cb CATex 178 
F2d 89 cm den 70SQ 665 339US 93a 94 
LEd 1350 

Ark—S i Louis-SF Ry Qi v Fbllaid. 154SW2d9 
202 Ark 917 

Cal—Groom v Hcdm. 1 OlRptr 4ia 176 CA2d 
310 

Dd —Tiavos \ Arctic Roo^ng. Sopa 27 A 2d 78, 3 
Terry 41 affil 32 A2d SS9 3 Terry 293 
Kan—Thompson s Ridiards. 14o P 2d 359 158 Kan 
178 

Mass—Radway Express Agiency v 42 

NE3d 805 311 Mass 704 

Mich —^Heckcr Products Gorporatian v Tiansamencan 
Fio^t Lines. 296 N W 297 296 Mich 381—Wat- 
san-Higgms Milling Co v Perc Manpiettc Ry Co 
43 NW2d43 328 Mich S 
Neb—Union Transfer Co v RuStK n, 37 NW2d 
383 ISl Neb 326 

N Y —W R Grace A Co ▼ Rmlway Exp Agency 
Inc 193 N YS2d 78a 9 AD2d 42S, aim 202 
NYS2d281. 8NY2dl03 168 NE2d 362. cert 
den 81 SQ 69 364 US 83a 5 L.Eii2d 57 
Tex—Nanonal Carkading Coipoiauon v Phoenix-El 
Paso Ex|r»s Ox App 178 S W 2d 131. aSU 176 
SW 2d 564. 142 Tex 141 cert den 64SQ 1156 
322 US 747 88 LEd 1578 
Contnet, estoppe' or waiver to altier 

rate 

(2) Other matters 

US—US V Assoc^ied Air Trampoit. Inc CAFla 
275 F 2d 827 

Gal —Transnuz Coip v Soutbeni Pac Cb 9 Cal Rptr 
714 187CA2d257 

Waifarnot permitted 

US—SoDtbera Ry Co v AJwnmvm Co of Amenesa. 
DCTexm 119 FSupp 389 affd CA 210 F2d 
139—^Nocth Coast Gorp v Umon Pac R 

Cb DCOr 185 FSupp 287—Ephraim v Safe' 
way Trails, Inc CANY 341 F2d 815 
NY—Biaw^ V Sean. Rodnicfc ft Go 116NYS2d 
512, 203 Misc 893 icvd rm oth grds 134 N Y 
S2d495 284A|ipDiv 709 revd on oth grds ISO 
NYS2dl87 lNY2d 63 133NE2d699 

68 US —Silent Snwx Gorp v nn»<go ft N W Ry 
Co C A Iowa. 262 F2d 474—US v Sdiiipper 
Motor Lines, Inc CAN Y. 262 F3d 859 

Dd—Artie Roofings v Travas, 32 A2d 559, 3 Teny 
293 

Ca—^Nashvilk, C ft St L Ry v Ham. 50SE2d 831 
78 GaApp 403 

Or—Orcgon-Wadinigtoa R ft Nav Co v Bean. 101 
P2d23a 164 Or 266 

Tex-^butPem Pac Cb v Soutbern Rite Saks Cb 
supra, n 64-^atioiiaI Catlardmg Cbrporauon v 
Phonix-El Paso Express, supra, n 67 


Page 826 

Vt —Montpelier ft Wdls River R R v CaldbecL-Cos- 
giove Corparatum 8 A 2d 681 110 Vt 390 
Laalnlity for payment depecdoit solely on tanff 
b S —S V Air Transport, inc C A Fla 

275 F 2d 827 

Contract motor cai>b.rs 

U S —^Bowser and Qunpbell v Knox Glass, Inc C A 
Pa 390 F2d 193 cot den 88 SQ 2061 392 
bS 907 20LEd2d 1365 

69 N C —^Noith Carolina Utilities Commissioii v At¬ 
lantic Cbast Lme R Cb 29S£2d 912.224NC 
283 

70 Dd—^Artic Roofings v Traxers. supra, n 68 

71 US—^BurlmgicKi Northern, liu. v US CA 
549 F2d 83 

Pnqpofied tariff properly rejected 
DC—North Central Truck Lines. Inc v ICC CA 
SS9F 3d 802. 182 US App DC 181 

72 US—^Lowden v SmumdsrShidds-LoasdakGram 
Co supra, n 64 

Waner not permitted 

(1) Louden v SnnondvShidds-Loiisdak Gram Co 
DCMo 19 FSupp 438. alld CCA 97 F2d 816. 
revd on oth grds 59 SQ 612. 306 US 516, 83 LEd 
953 fdi den 59 SQ 792. 307 US o49 83 LEd 
1528 

(2) Louden v &moadS'Sliiekls-Tonvdi>k Gram Cb 
supra 

73 Ala—Hemogv Alahanu Great Sovtheni R Go 
184 So 180 236 Ah 618. cert den 59 SQ 583 
306 US 644 83 LEd 1044 

Ky—Tobyuxo Bv-Praducts & ChMnrjl Cufpoiation v 
Western Dark Fired Tobacco Growers Ass'n. 133 
SW2d723 280 Ky 469 

La—^bnenMtiond Shoe Cb v Floia Mercante Dd 
£siado.App 29So2dS3o 
Minn—Scandiett v Higgiiis. 296 NW 36; 209 Minn 
303 

SC—White V Soutliefn Ry Co 38 SE2d 111 208 
SC 319 165 ALR 988 

Tex—Souilicni Pac Cb v Scitheni Rice Saks Co 
supra, n 66 
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74 US—Railroad Reanenient Bd x Duquesne 
WaiJMXiScCb AppDC ANY 66 SQ 338. 
326 US 446. 90 LEd 192 

PnrpoM of r c y u rement 

N J —Southan Pac Go v Wheaton Brass Wmis. 76 
A3d S9a 5 NJ 594. cert den 71 SQ 614 341 
US 904 95 LEd 1343 

75 US—^Uimed Gas Pipe Lme Go v Federal Power 
ComouvsiCRi, CA 220 F2d 706. oen den 76 
SQ 86 . 350 US 844 100 LEd 752—US v 
Spol P ft S Ry Go CAOr 261 F2d 681 

Ndi—Thica}^. B ft QR Co V Herman Bros, Inc 
82 NW2d 395 164 Neb 247 
N C—North Carolnia Utihties CommissiQn v Athimc 
Coast Line R Co siqira. n 69 
ExpicatHm of tenvonny nfee 
Nd>—Apidicatiao of United Mineral Fix. ^ Go 131 
NW2d 604 177 Ndi 898 

77 US—Kura V Pkttsbuxgb Plate Glass Co DC 
Mo 4S FSupp 574—Loiiisvilfe ft N R Cb v 
US DCKy 106 FSupp 999 
ni—Chicago. B ftQR Co V Cahfomia Wine Go 40 
NE2d 624 313 HI App 498 
79 US—Utah Ponlliy Producers Co4)p v Union 
Pac R Cb CCAUtah. 147F2d97S—ClucagQ, 
B ftQR Co V E Berma ft Sons. DCMinn. 
56 FSupp 691—Great Noctlmn Ry Co v Com¬ 
modity Credit Carp DCMinn 77 FSiqgi 78a 
op am 81 FSupp 852 

Miv»—^IlhnoisCent R Co v N T WaxChooeryGo 
supra, n 64 

go US—^Utah Pouhiy Produtjers Co4)p v Umou 
Pac R Go siifHa, n 79—Great Nortbon Ry 
Co V Gammodity Credit Corp supra, n 79 
81 US—Utah Poiiftiy ProduLcrs Co-Op v Union 
Pac R Co supra, n 79 
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§ 276. Temiinology 

82 US—Gicu Nottheni Ry Go v Comnicxbty 
Credit Ccxp supva. n 79 

Bondtj duuscd earner for uopiopcr padLing held 
not a "rail: "—Smith v Thompson. 137 S W 2d 981 334 
MoApp llSl 

Flat nte 

US—Great Northern Ry Co v Commodi^ Credit 
Cofp. sopn. n 79 

Faper rate defilied 

Wash—Great Nortlieni Ry Co v Depaitment dTPub- 
hc Wodcs of Wasfauigtou. 296 P 142, 144. 161 
Wash 29 

46CJ p 1174 note 74 

Goaipetitiye and traffic defined 

US—Northern Fac Ry Co v US. DC Mom, 41 
FSiipp 439 441 affii, 62 SQ 1166 316 US 
346.86LEd 1521 

^Oanvild late^ defined 

US—Kansas Oty SR Co v Carl. AiL 33 SQ 391 
227 U S 639 S7 L Ed 683—U S v A«90c*^tod Air 
Inc C A Fla, 275 F 2 d 827 

*Tairfid rate* Ssiialde from “i ^ al rate” 

US—Sovthem Ry Co V Louisville A N R Co DC 
Ky. 183 FSupp 64S afi», CA 289 F2d 934 
CiMaparaUe cates 

US— o. V > Co V Tauber Od Co. DC Iowa. 309 
FSupp 904 

Ficigltt daasificatioa 

US—Dutton-I^iinou Co v US. DCNcb 371 
FSupp 1352 

M US—Great Nonbeni Ry Co v Armour A Co 
DCn 26 FSupp 964 

‘ m earner xate- 4 U?^L«ig pracoce is the 
Z.** ■« 6 ac“*»ng m a design;i*ed hst of comniorli- 
ncs. wlndi beer s: of their inherent ipuliiy or value; or 
of the ndcs involved in ^hqjwnr, or becaiKc q€ the 
manner or volmne in which they are shipped or loaded, 
or liic ldoc> ina> justly and comnemciitly be given similar 
imes 

US—Doxclor Gcnoal of Railroads V Viscose Go Pa 
41 SO 151. 254 US 498 65 LEd 372 

mefiZT 

87. OdMr defndtkms 

US—NcirYoric.NH AHR Co v US.DCGonn 
221 FSupp 3m affil 85 SO 419 379 US 343. 
13 LEd 2d 324 

88 US—Aldiisoii. T. A SF Ry Ol v US, 181 
OCL315 

IMUcdiae rates 

Rales fix- shipment over more than one hne—Tucker 
▼ M :o_^i Fac R Co 108 F 89. 90; 82 Kan 222. 
Rwd onoch gnfe 13 SO 961. 230 US 34a 57 LEd 
IS07. 

XlBRiag^ nte dwt i ng ni a h ed 

US—IT ^SE V US B4o, 72 SO 978. 343 US 
549. 96 LEd 1134—Demcr A RGWR Cb v 
UnooFac R Co.Colo ANd>,76SQ 982.351 
US. 321. 100 LEd I220-Dea«er A R.GWR 
Go V US, D-OCoio, 131 FSiqip 372. icvd on 
olh pds 76 SO 98i 351 US 321 100 LEd 

122 a 

Tcstaf^-lhra^nte” 

us—Denver A RGW.R Co v US, DCCblo. 131 
FSupp 372, rewt on oth gids 76 SO 982. 3S1 
US 321. lQ0L.Ed. 1220 

**Nonrcompensatofy rate^" is one 
which does not provide proper oompen- 
sation to the carrier.”*^ 

885 Tex—Rmlniad Coiauo. v Od Fidd Haul- 

cisAa^n.QvApp.369SW2d931.idi den 373 
SW2d394 revd on oth gnk Sop,381SW2d 
183. 

88 US^—Oreat Nonfaein Ry Co v Commoihty 
GradbtGorp, supra, n 79 


90 US—Great Northon Ry Co v Commodity 
Credit Gorp vupra. n 79 

Mont —Mwitana Qtizois Fraght Rate Ass n v Board 
oTRR Comrs oTMont 271 P 2d 1024 

92 US—US v AssocinteH AirTran^iort, Inc, CA 
Fla 175 F 2d 827—Union Pac R Cb v Higgins. 
DCND 223 FSupp 396 

DC—US s ICC.CA 198 F 2 d 958. 91 US App 
DC 178. cert den 73 SQ 212. 344 US 893 97 
LEd 691 

93 US—US V South Buffalo R> Co DCNY 
69 FSupp 456. affdi 68 SQ 868 333 US 771 
92 LEd 1077 

**Samoes ia coniMctioit whh tnmsportadon’* 

US—Walling V Bddunioce Steam PacLet Go, CCA 
Md. 144 F2d 130 
TransR ^tT led 

US—Great Northern Ry Go v Commodity Credit 
Cbrp supra, n 79 
"Inside GoUectioii” service 
US—C AD Motor Delivery Co v US CCAOhio. 
150F2d250 

Pick np and ddivery service defined 
N T —^Bnsh Terminal Rgibfings Go v Bush Teiminal 
R Co 63 NyS2d744 753 

94 US—Mormngistar. NkoU Inc. v Norton DC 
N J 62 F Su|^ 3S4—U S v U S &nelting Refin¬ 
ing AMm Cb Utali.70SQ 537 339US 186. 
94LEd 75a reh den 70SQ 994 339US 972. 
94 LEd 1379 
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98. "Pfant of or^m** construed 
US—Great Northern Ry Co v US. modify Qedit 
Corp, DCMinn 77 FSupp 78a 787 788 790 
am 81 FSupp 852 

NC—Davis V Latham-Bradshaw Cotton Co 117SE 
391. 393 185 NC 387 

**Loading capacity,” as used in a 
tariff provision has been held to con¬ 
template the utilization of the entire 
weight and space capacity of the car 
which has been furnished But it has 
also been held m a decision rejecting 
this view that the term relates to the 
size, space or compass of such car.^‘' 

98.1 us—Fort Worth A Denvo- Qty Ry Oo v 
Childress CotUm Od Co DCTcx 48 FSun> 
937 aOd, CCA. 141 F2d 558—AtrKiw T A 
SF Ry Co V GutbiK Colton Oil Co. CCA 
OU. 139 F2d 10 

§ 277. Right of Carrier to Fix Rates 
Library References 
Carrkrs <8=>26 et seq. 

99 US—AldusonT ASF Ry Cb v Widuta Bd 
of Trade. Kan. 93 SQ 2367 412 US 80a 37 
LEd 2d 350 

N M—la re Atdusmi, T ASF Ry Co s Protest of 
Rates. 107 P2d 123.44NM 60S 

Pidc IV and dcli.^ j ckatses 
US—Coi^ier-Janmt. Inc v US, DCMo 226 
FSupp 318, aifd 85 SQ 49. 379 US 6. 13 
LEd 2d 21 

or redneed nte service to cnqployces 
Mass—New F«^l*«id Td A Td Co v Department of 
Public UDhtKS 354 NE2d fWa 371 Mass 67 
1 US—GreatNrathemRy Co v CominnHi^Cred¬ 
it Cmp. DCMinn, 77 FSupp 78a op am 81 
FSupp 852—Gooper-Jairett. Inc v US DC 
Mo 226 FSupp 318 affd 85 SQ 49 379 US 
a 13 LEd 2d 21 

4 US—^Lyndibnig Traffr: Bureau V US DCVa 
225 FSupp 874 affd 84 SQ 1348. 377 US 
27a 12 LEd 2 d 305, fdi den 84 SQ 1911 377 
U S 1010 12 L &12d 1057— 14 ,v 4 ’enlM»*h S S Co 
V U S 179 F Su^ 605 affil in part, vac m part 
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on oth grds 80 SCt 1611 364 US 280 4 
LEd2d 1719 

MO —Baldwin v Scott County Milling Co 122 S W2l 
89a 343 Mo 915 revd mi oth grds 59 S Q 941 
807 US 478 83 LEd 1409 rdi den 60 SQ A 
308 US 631 84 LEd 526 
Pa—Betterman v Araenun Stores Co 80 A2d tt 
367 Fb 193 cert den 72 S Q 49 

Unlawful order 

US—^Atlantic Coast Line R Co v US 140 FSim 
569 136 00 1 

5 US —^New Ywk Cent R Co v US DC Mw t 
99 FSupp 394 affd 72 SQ 201 342 US 
96 L Ed 667—^A E West Peiiolciun Co v Aldg 
smi,TASFRyCo DCMo 108FSupp 6 ^ 
affd CA 212F2d812 

Ind—^Pennsylvania R Co v F E Mathias Tjnn% 
Cb 47NE2dlS8 113 Ind App 133 
La — International Shoe Co v Flota McTLante Dd 
Estado App 29So2d536 
Mo — ^Baldwin v Scott County Milling Cb supra, n 4 
As controllnig in conflict with MU of indm 
HI—^National Starch A ChemiLial Corp v McNaman 
Motor Eap Inc 189 NE2d 776 40 UlAppJd 
484 

7 US—Oolinnbos A Greenville Ry Co v US, 
supra, n S 

page 629 

12 Cal —Southmn Pac Cb v Railroad Cbmmiv— 
ofCalifixnia. 87 P2d lOSS 13 Od2d 89 

page 630 

20 US—Chicago A NW Ry Cb v US DCDl, 
195 FSupp 708 

21 Ala—Roberson v Tenncaec Valley Authority 
186 So 727 237 AU 279 

24 lU—^Lowden v lllinms Commince Cninmissio»i, 
33 NE 2 d 43 a 376in 225 

25 Pa —Qty of Philadelphia v Penie^lvania Pabhe 
Utility Co ..iSH.on. 102 A 2d 428. 174 Pa Super 
641 

Power to rates as provided by contract 

U S —^DcBty A Hilttm Travel Services. Inc v Capitol 
bitera Airways. Inc C A Utah. 541 F2d 8 SS 
28 DC—Nat Ry Co v US DC 425 
FSupp 290 affd 97 SQ 1638. 430 US 961,52 
LEd 2d 352 

§ 278. Power of State to Fix or Reg¬ 
ulate Rates 

Library References 
Carriers «=»26 et seq 

page 631 

Common carriers are engaged m 
pubhc mnployment affecting the public 
mterest, and, subject to the constitu¬ 
tional limitations against the impair¬ 
ment of vested rights, or depnvmg 
persons of property without due pro¬ 
cess of law, or depriving them of the 
equal protection of the law, a state has 
power to regulate the amount of 
charges by such earners for the trans¬ 
portation of property within its own 
jurisdiction unless restricted by some 
contract m the charterJ^ 

32 FU—State v Gcoigui Sootheni A F Ry Cb 190 
So 527 139 Fla 115 123 ALR 914 

Statute held enable 

Cal—Southern Pac Cb v Railroad Commnsion of 
California, supra, n 12 
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CARRIERS §279 


page 632 

40 NY—Klein V ODwyer 80 NYS2d 343 192 
Mnc 421 

43 Nd>—\pplicacion of NebiasLa Lanestone Pro- 
duceis Assn. 97 N W2d 331 168 Neb 786 

|iase633 

46 111—Roc^wdl Lime Co v Illinois Commeice 
Co>n<hHsiCMi 26 N E 2d 99 373 III 309 cert den 
61 SO 16. 311 US 66a 85 LEd 423 

47 Tex—Teus&NOR Co v Railroad ComniK- 
SKm. 286 S W2d 112. 155 Tex 323 

48 Tex—Texas & NOR Co v Railroad fVvnmis- 
wm. 286 S W2d 112. ISS Tex 323 

Validily of state co r-ission^ order 

in —Rockwdl Lime Co v lUmois Comnwroe Commis- 
aon. siqm. n 46 

54 NY —PeniKylvaniaR Go v Smte. 192 N YS2d 
298. l7Misc2d 1074 app dtsm 217NYS2d84 
9NY2d909 176N£2d9S afld 223NYS2d 
541 IS AD2d 269 afld 230NYS2d 1004 11 
NY2d 504. 184NE2d 588 

me 634 

58 US—WalabPaperCo v NorthernFac Ry Go, 
CCAMiim tS4F2d436 

Cal—Somheni Pac Go v Railroad ComniKsion df 
CdifiKnia. siqaa, n 12 

Neb—Fanners Umon Lneslodc Cnmmrtf^on v Umon 
Pac R Cb 283 NW 498 135 Neb 689—In re 
Motor Gamers. ISO NW2d 275 181 Neb 697— 
A^iphc-tion of Howard McLean Co 187 N W2d 
30a 187Nd> 30 

NJ—In re Industnal Sand Rates. 308 A2d 370 125 
NJSuper 48, afld 327 A 2d 427. 66 NJ 12 

NM—^in re Atduson. T ASF Ry Go s Protest rtf' 
Rates. 107 P2d 123 44 NM 608 

Pa—PLm^ylt^uiu R Co V Pennsylvania Public Utihty 
4A2d81S 135FbSii|icr 154—US 
V Pennsylvaiiia PUUic Ubli^ G(]fiiAii>.ion, 135 
A2d 93 184FaSnper 38a levd onoth gids 143 
A2d 341 393 Pa 537 cert den 79 SQ 126,358 
US 884 3 LEd2d 112 
Paiilic atililies 

SC—Daity v Southein Ry Cb. 10 SE2d 465, 194 
SC 421 

Expaess eom^amf rates 

Ga—Railway Exp Agency v CooL. 32SE2d 822.198 
Ga 715 

Rate-attkiiis finctioii not Inaited by stMvIe 


Tex—Texas ft NOR Co v Railroad Cn«iinif-«in, 
286 S W2d 112. 155 Tex 323 

me^ 

60 kwa—Green Bay I •wber Co v Ch*ca 9 \ B ft 
QR Co 284NW 369 

Ky—^ArtemiK-ldlioo R Go v Railroad Cbniini^svM of 
Kentucky ex ni Rigdv. 511 S W2d 235 
64 Gal —Southeni Pac Go ▼ Railroad Conmassion 
of Gdifimia. sivm, n 12 
65. Effiect of emnent order on naii''tarties 
WVa-nAmteCcnlCa v PiibfacSenaoeCjn»../>i«^ 
15S£2d40a 123 WVa 439 
66 Ndi—AnArapan of Nebraska Pro¬ 

ducers As n. 97 N W 2d 331 168 Neb 786 
NJ—^In re Industrial Suid Raids, 308 A 2d 37a 125 
NJSnper 48, alH 327 A2d 427, 66 NJ 12 
Ewtiadar ptrans hdd larking by conmnssion 
Iowa—Chuaeni B ftQR Go v Iowa StateCbiniiK>bC 
Cr -y-on. 105 NW 2d 633 252 Iowa 318 
Mo—Stale ex rd Flulimi Transit lanes. Inc v Public 
Servuae CoaramsKUi. App 523SW2d3S3 
IPawns oooiienped on ooHBusiiin 
Neb—L E Whitkick Truck Service; Inc v Shippeis 
Od Field Traffic Avs'n. 105 N W 2d 588. 171 N4» 
78 

68 Cbl—Southan Pac Co v Radroad Cr .P-r-s'ion 
ofC-'fbr se|ira,n 12 


Or—InrePubhcUtditiesComrofOr 26SP2d<iOS 
201 Or 1 

Power to eft-Hish z 'Hf’ljs cy rates 
S C —E^ifay \ Sentthern Ry Co supra, n 58 
Tex—^Aklene ft So Ry Co v Terrell, Civ App 131 
SW2d37 OT ref 

Rates should not be used as price-fixm device 

Tex—Texas ft NOR Co v Railroad Commission. 
286SW2d 112. 155Tex 323 

Statute coostraed 
(1) Statute hdd iHooedural oidy 
lowa^-CIrcago, B ft QR Co v Iowa State Co. merci 
Gommissian. IQS NW2d 633 252 Iowa 318 
C2) Autlionfy to fix mily maximum rates cmferred 
Iowa—Ouc^o. B ftQR Co v Iowa State Couiiucn^ 
Cbuiuusvion. 105 NW 2d 633 252 Iowa 318 
(3) Otho* s»-»twte« 

U S —Snath Canrung ft Freezing Co v Lloyd Krau&e. 

Inc C AOr 398 F2d 128 
Alaska—Kodiak Western Alaska Airfancs. fine v Bob 
Hams Flying Scxince Inc 592 P 2d 1200 
Miss —Illinois Cent R Co v Jadcson Rcady-Mix Con¬ 
crete. 137 So2d 542, 243 Mns 72 

Laier t xlei not coatrolliag 

Ndi —i^iphcation of United Mineral Products Co 131 
NW2d 388. 177 Neb 802 

page 636 

69 Ri—^Broward Qwnty Traffic A&s n v Mayo. 340 
So2d 1152 

When publication and notice re, ed 
Mom—State ex rd Montana Motm TanffBurcau. Inc 
v Smith. 394 P2d 758. 144 Mont 110 

70 US—Hatmuoic Shippers ft Recokn^s* Assn v 
Public Utihties Commission of State (rf* Cal DC 
Cal 2fiSFSupp 83<i.affd SSSCt 694 389 US 
583, 19 LEd 2d 783 

Ark—Sontheasr Arkansas Fiei^t Lines v Aikmisas 
Cmporation CommK^Hwi, |66 SW2d 262. 204 
Aik 1023 

Cal—River Lines Inc v Public Uldmes Coaun&sioii. 

42 OdRptr 104, 398 P2d 144 62 C2d 244 
Pa —City of PhiiMMplua v Pennsylvania PuUic UbhQr 
ComniKeKin. supra, n 25 

71 Bfbnn —State v Nmthern Pac Ry Co 39 
NW 2d 752. 229 Minn 312 

Neb—L £ Wfaitlodk. Truck. Service, loc v Shippers 
Od Field Traffic Assn. IQS N W2d 588. 171 Neb 
78 

73 Aik—^Housdudd Goods Gamers v Arkansas 
Tran&p CoMinirt&iOfi, SSI S W 2d 42, 262 Aik 
797 

Mbs—H hnoisCent R Co v Jxlson Rcady-MixCon¬ 
crete. 137 So 2d 542. 243 Mns 72 


(2) Hearing required adien 

Colo—Ccnwdidxted Frontways Corp of Dd v Pub¬ 
lic Utilities Coniinf*-ion, 406 P2d 83. 158 Cedo 
239 


f Wimring pmw not affected by jz of 

snit to review rate 

Tex—Texas ft NOR Co v Railroad Comm-'-^ 
286 SW 2d 112. 155 Tex 323 

Power to change, alter, aaKxid, w abtdnii dassi- 
fication or nte 

Mont—State ex id Mcntma Motor Tariff Bunas. Inc 
V Smith. 394 P2d 758, 144 Mont 110 

76 Ndi—Appheanon of <- sago. B ft Q R Co, 144 
NW2d432. ISO Neb 587 

NM—In re Atdnsan, T ft SF Ry Cb s Protest of 
Rates, wpia. n 58 

StitHle jf - g redaced rales for 1 

Wnp edy held invalid 

US—US V Pubhc Utilities Commivoon of Cal DC 
Od l41FSupp 168 affd 78 SQ 446. 355 US 
534 2LEd2d47aidi den 78SCt 713 3S6US 
925 2 LEd 2d 760 
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Speciai rate for senior citizens 
Neb—In re Resolution 146; 187 N W2d 76a 187 Neb 
156 


page 637 


TS Sates cn'-nnif»roii anfomized to rrgpdute 
(I) Humble Oil ft Refipnig Cb v Railroad GomuiiX- 
sion of Texas. 128 SW2d 9 133 Tex 330 
(S) Other rates 

US—&mth Canning & Freezing Co v Lloyd Krause 
Inc CAOr 398 F2d 128 
Cdo—Conxohd^ttd Fta^iways Goip ttfDd v Pub¬ 
lic Utilities 0»»inivnc*i, 406 P2d 83. 158 Cblo 
239 

Tex—^Railroad Comimsaon v Oil Fidd IfoulefS Ass n, 
OvApp 369 SW2d931 reh oen 373 SW2d 
394 levd on oth g>ds. Sup 381 SW2d 183 
79 US—^Watab Paper Go v NortliemPac Ry Co 
supra, n 58 

Pa—^PlnL^t^* Tranqi Cb v Pemuylvama Public 
Utihty Comiiussioa. 17 D ft C 2d 767 73 Dauph 
16 


pt^ 638 

86 Or—Oregon-Wasiungtan R & Nav Go v Beau, 
101 P2d230 164 Or 266 

88 Neb—Faimexs Umon Livestock Comnnsvmn v 
Union Pac R Co^ supra, n 58 

Okl—(Alahoma City-AdarAtoLa Ry Co v State. 248 
P2d 1005 207 OU Sa app disro 73 SO 104 
344 US 861 97 LEd 668 

Fa—Baltunoreft OR Co v PCnn^lvama PbUic Util¬ 
ity Cbmimssion. 7 A 2d 488, 136 Pa Super 517 

89 Va—Com cx id Town rf App*IaHiM v OW 
Dommion Pbwer Go 34 SE2d 364 184 Va fk 
cert den 66 set 139 326 US 76a 90 LEd 
457 

92 Qkl—OkHlio'nsi Qo^-Adar-Aloka Ry Co v 
State, supra, n 88 

94 Okl —Oklahoma Oty-Ada-AnAa Ry Co v 
Stale; supra, n 88 


page 639 

96 Ky—LouBvdle ft N R Co v Com ex id Ken¬ 
tucky R R CV«.rtiK? ?ix 314 S W 2d 940 

Junsdactioa not defeated by acts off parties 
in —Rockwdl Lime Co v IDinois Cox xc Commit 
smn, supTA n 46 


§ 279. Power of Federal Govern- 
ment to Fix or Regulate 
Rates 

page 640 

4 US-Great Noitlieni Ry Cb v US DCDd. 
81 FSupp 921 afld 69 SQ 75a 336 US 933, 
93 LEd 1093 

DC—NatiQniif Motor Freiibt Tiafik Assn, Inc v 
US DC 205 FSupp 592. affd 83 SQ 311 371 
US 223 9 L£d2d273. idi den. op danfkd 83 
SQ 688. 372 US 246, 9 LEd2d 709 
Ind rrxjisylvania R Go v F E Mathias Lumber 
Co 47N£2dl58 113 Ind App 133 
NY—Pdm^lvanu R Cb v LN White ft Cb 116 
NYS2d 361 280 AppDiv 587 leacg den and 
app gr 117NYS2d684,28l AppOiv 658. affil 
113NE2d 553. 305 NY 801 


"'ecfM' 22 qbift&iibn" 

US-Great Northern Ry Go v US 312 F2d 906. 
160 00 225 


5 


7 


Ark—& Louis-San Francisco Ry Co v J W 
Myers Onuntssion Co 18S S W2d 288. :38 Ark 
1032 


US—New York Cem R Cb v US I 
267 FSupp 619—Gieyhoand Lines. Inc 
DCni 268 FSupp 746. affd 88 SO 
US 216. 19LEd2d422 
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§280 CARRIERS 

Page 840 

§ 280. Power of Courts to Fix Rates 

9 LiS—US - Kjnsas C Sh-'Ij’*! R.> Co C^ 
Mo 217 F2d -.ror^ i OR C' \ 

Alabacia Oicat Southern R Ci C A 5U& F 2d 
1265 16SLSADrDC 22b 
DC—Spiege^ ^ PuD'h. LiPieics CnuniisNvvi o*■Dls*^Ll 
oTGolunibia. C A 226 F2d 29 9t US AppDC 
307 cert den **6 S Ct li'2. 350 U S ‘>04 luO 
LEd 794 

Mmn—Applicabon of Sx Paul Cit) R\ Co b4 
N2d 487 242 Mmn ISS 
Or —CJSL qocrfPd al tesogth w Valiev A Silet/ R Co » 
Flagg, 247 P2d 639 654 195 Oi 683 
Pa —^Pennsyhapia R Go v ?en'is>Kanu PuMk. UtiMj 
OnmoKuon 4A2d6iS i35 PaSi.per 134 
RI —United Elec Rys Co v Kenne 1; 90 A 2d 775 
80R1 64 

jiage 641 

22 US—Alton R Cb V LS DCHl 58 Fid 399 
levd on otfa grds 53 S O 124 287 U S 229 77 
L Ed 275—^Koithnestera Auto Pariv Co v Chi¬ 
cago. B & Q R Cb DC Mum 139 FSupp 521, 
revd on oth gids C A 240 F 2d 743 ten den 
78 SO i6u 17 three Cosev. 355 US 815 2 
L^2d32 

14 Or—Oiegon-Washmgnm R A Nav Co v Guey 
252 P 955 120 Or 517 

Te!\—Southern Fac Co > Southern Rioc Sales Co 
174 S 56 2d 1018^ revd <mi oth grds 178 
SW3d26A 142 Te\ 365 

§ 281. Redprocai Rights of Public 
and Carrier in Respect of 
Service and Rate of Com- 
p^nmation 

17 U S—Mainell v Umted Paicd Service of Amer¬ 
ica. Inc, DC Gd. 260 FSupp 391 

15 Coon—Gfuda v PnUic UtihtKS Ccmmits&ioii, 348 
A2d613. I66Coim 328 

19. Incaresse hdd proper 

(2) Other matters 

CRuo-^Anneo Sued Corp v Public Utilities Commis¬ 
sion. 243 NE2d 75. 16 Ohio St 2d 144 

Zoae of reiaonsbiaiess 

US—North Dak Wheat Cbm'nv US. CAN D 565 
F2d621 

pose 642 

21. AeUjvt of regri^tion 
US—Sionev Fumecs LoanATiostCo 6SO 334 
388. 1191. 116 US 307. 29 LEd 636 
Wash—Stale ex rd Radway Eq> Agency. Inc v 
W- jit,u Pubhc Service Gnu 354 P 2d 

711 S7Wadi2d32 

24 US—Texas-Empne ^le lane Go v Conimis- 
sK»ar of Intemal Reve^iK, CC A. 127 F2d 220 
DC—US V Davidson Transfer A Slcragr Co CA 
2S9F2d8Q2. 104U$AppDC 72. revd on oth 
gids 79 SO 904. 359 US 464. 3 LEd2d 952 
2SL U.S—North Dak Wheat Comn v US CA 
ND 565 621 

Tex—Abilene A So Ry Go v Tendl, Civ App, 131 
SW2d 37.eir n£ 

3L UjS—W estern Transp Co v Wihon and Co, 
Inc CLAlH.682 F2d 1227 
DC—US V Davidson Transfer A Ston^ Cb CA 
2S9F2d802. lOiUSAppDC 72. revd on olh 
grds 79 SO 904. 359 US 4«4 3 L£d2d 952 

pi«e643 

33 Tex—Abdene A So Ry Go v Tendl. supra, n 
25 

§ 282. Reasonableness of Rates In 
General 

Libnury References 
Carriers ^12(5). 


40 L S —Midalcntsi Motor Freight Bmeau v U S 

DC Mmn 234 FSupp 151—TNT Tanff Agents. 

Inc V ICC CA 525 F2d 1089 

T^\—Southucvi Stole Co \ Railroad Cbmmis&ion 
Civ App r3SW2d 325 Err tef—CJS cited 
m Angelina A Ncchts River R Co v Railnud 
Commissxni Civ A|q> 246 S W 2d 928, 931 

Cost of operatitHi plus fair profit 

Te\ —Railroad Ctmunission v Oil Fidd Haulers Ass n, 
OvAop 369 SW 2d 931 rdi den 373 SW2d 
394 -evd on oin grds Sup 381 SW2d 183 

Qnestioii of fact 

US—Illniois Cent R Go v Interstate Cbmmeroe 
Cbm La 27 SO 700 206 US 441 51 LEd 
1128—^Pennsylvania RCovUS CAPa 315 
F2d460 cert den 84 SO 47 375 US 814, 11 
LEd 2d 50 

41 US—US V Union Pac R Co, DCMo. 34 
FSupp 4 mod 61 SO 1064 313 US 450. 85 
LEd 1453 rdi den 6280 St 314US 707 86 
L Ed 565—Middlewest Motor Freight Bureau v 
US DC Mmn. 234 FSupp ISl 

Tc\—Abdene A So Ry Co v TerreU. supra, n 25 

42 ni—^Alton R Co v IDinois Commerce Gbminis- 
sion. 48 N £2d 381. 382 IR 478 

44 NY—Nassau County v Metnqwlitan Transp 
Authonty 293 NYS2d 1017. 57 Misc2d 1025 

45 Ky —Louisiralle A N R Co v Cbm ex rd Kcn- 
nicLyRR Commissmi, 314SW2d 940 
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49 III—^Fleming v IHinois Commcicc Cbnimisston. 
57 N£2d 384 388 Dl 138. app dism 65 SQ 
686, 324 US 823 89 LEd 1393 and 65 SQ 
687 three cases. 324 US 824 89 LEd 1393 

Orders lidd unreasonable 

lona-^riiiraigo. B A Q R Go y Iowa State Co zxe 

CommHsion. 10$ N W 2d 633. 252 Iowa 318 

5L Term ‘hmreasonable” nsed in state stat¬ 
ute ccaisbucd 

Or—In re Public Utilities Cbm r of Or 268 P2d605 
201 Or 1 

52 Fla —International MmeiaK A Chemical Coip v 
Mayo. 217 So 2d 563 app after lanand 246 So 2d 
758 

111 —^Fleming v Illimns Coumiuce Cammnsiim, supra, 
n 49 

Pa—City of Philadelphia v Penn^lvaiua PuUic Utihty 
Cbmmrision. 102 A 2d 428. 174 RiSuper 641 

54 Fla—So' ‘hc_u Freight Ass n v Mason. 198 So 2d 
317 

§ 283. DetemiinRtion of Reason¬ 
ableness 

Libraiy References 
Carriers <s=»12(6, 7). 

58 Cal—Cahftiniia Ftntlaiid Cement Co v Public 
Utilities Qmunission of Qd. 315 P2d 709. 49 
C2d 171 

ni—Alton R Co V nimois Commerce Gbni...i«uow. 
supra, n 42 

Pa—Oty ofPhiladdidua V PennsyfvaDia Public Utility 
Conunnsion. siqna. n 52—rin’ Tran^ 

Co V Pennsylvaiiia Pddic Unhqr Cz~ \ a 11 
D AC2d 767 73 Dauph 16 

Uiyiist and nureasoiudiie pr' 

US—Scott Paper Co v US D.CPa. 372 FSupp 
721 afU 95SCt 26^419 US 807 4ZLEd2d38 

59 Cal—Caiifoniia Mfix Assn v Public Utdibcs 
Cotiaiamon, 268 P 2d 1. 42 C 2d 530 

Pa—Commonwealdi ex rd Matgiotti v Union Trac- 
tmn Co of Pfadaddidua. 44 Dauph Co 415 alTd 
194 A 661. 327 Pa 497 

Factors to consider 

NC—State « rei Utilities GammissuHi v Motor 
earners: Trafiic Assn. Inc. 192 S£2d 3801 16 
NCApp 515 


60 US—State of in v US DCIll 146 FSm. 
195 mod on oth grds SQ 304 3SS US JQe 
2 LEd 2d 292 

III —^Lowden v Illmois CommerLe Ommiissioii. ] 
NE2d43a 376111 225 

NC—State ex id Utilities Omimisuon v htefc 
earners Tiaflic Assn, inc 192 SE2d 380^ « 
NCApp 515 

R1—United Bee Rys Cb v Kennclly, supra, n 1 
Tex—Texas A NOR Co v Railroad Conmi- 
286 SW2d 112. 155 Tex 323 

Wisdom of group Sjatoov 

Pa—^DedchCo v Pennsylvania PuMic Utility Cnmim 
SHm. 203 A 2d 515 204PaSuper 102 

p^645 

61 Wash —State ex rd Allied Daily New^npen a 
Wash V Washm^op Public Servioc Commi*^ 
265 P 2d 270, 44 Wash 2d 1 

62 Cal—Southern Fac Co v Railroad Connimtoi 
ofCalrfbroia. S7P2d loss I3Cal2d89 

Ill —Alton R Co V Dlmois Gammeice GommKSKm h 
NE2d 381 382 Dl 478—City of Chicago v ID, 
nois Cc> rce Commission. 213 NE2d SSO 31 
ni2d49 

Ind—Chicago A El R Co v Public Service Gonuub 
won of Ind 134 N E2d 55 235 Ind 387 
Neb—Oucago. B A QR Go v Herman Bros bn 
82NW2d40S 164 Neb 265 
NC—State ex rd Utilities Commissina v State; 91 
S£2d 899 243 NC 685 

Pa—^New York Cent R Co v Pennsylvania PiAhc 
Utility Cbmmission, ISS A 2d 445 191 Pa Super 
124 

Tex—Southwest Stone Co v Railroad Commics^nq, 
QvApp. 184SW2d691 err ref 
WVa—Anchor Coal Co v Public Service Omunissiai, 
15SE2d406 123 WVa 439 

No duty to nyect or anmil rates 
Colo—^Denver-Larainie-Walden Track. Line. Inc v 
Denver-Fmt Cdlins Freight Service, Inc 399 P 2d 
242. 156 Cblo 366 

65 US—Watab Paper Go v NmthernPac Ry Go, 
CCAMiim 154F2d436 

Rednctioii belovr rate fixed hj commission as 
within "zone of «rwo-*F’'«ieS5* 

Ala—^mmoK Cent R Go v Thomas Alabama Kadia 
Cb 153 Sold 794 275 Ala 236 

Endcncc 

Neb—^ApplicatKHi of Chicago. B A QR Co 144 
NW2d432. 180 Neb 587 

Notke and hem^ rc.|iiucd 
Nd>—^Application of Chirago. B A QR Co 144 
NW2d432. 180 Neb 587 
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66 Neb—Mdfoid v Wdson Concrete Go 77 
NW2d 895. 163 Neb 137 

67 US.—^Watab Piaper Co v Northern Pac Ry Cb, 
supra, n 65. 

69 US—Watab Paper Co v Nortiieni Pac Ry Go 
V DCMintt 58 FSupp 923, affil CCA 154 
F2d436 

72 US—Watab Piqier Co v Nortliern P!ac Ry Go 
supra, n 69 

Fla—^Florida Rate Conference v Flonda RR and 
PuUic Utilities Commi m. lOB So 2d 601 
Nd>—^Fanimrs Umon Livestodc Cbmimsaon v Union 
Pac R Go 283 NW 498. 135 Neb 689-Chica- 
go, B A QR Co V Herman Bros, Inc 82 
NW2d 405. 164 Neb 265 

Operatioit and effect of stetnte ranking rates 
condnsne 

Tex—Gulf C A SF Ry Co V American Sugar 
Rdimng Co Gv App 130 S W2d 103a err lef 
—^Railroad Cfl . mission v Oil Fidd Haulers Ass n. 
Civ App 442 SW2d 874 «r ref no rev err 
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Strict <*e not required 

tS—Atjhttdn. T £. SF R> G) V iiAa Sntoi &. 
0> DC Kan 3J9 FSupp 1202 

yrtiwe dbtCi iJiii-cd 

Te\—Ba^ou Pipdme Coip v Railroad ComniKF-Qii 
S68SW2d 122 

73. AcquKSCCiKe of parties m rate of fare 
ynin —^i^vatinn of St Psul City R\ Co 64 
NW2d487 242 Mum 188 

page 647 

77 ni— of Chicsigo V lUinoK rofnnvtce Com- 
missmn. 213 N £ 2d SSa 34 Dl 2d 49 
NM—In re 4idiN0ii, T ASF R> Go s Protest of 
Rates, 107 P2d 123 44 NM 608 
—New Yod. Cent R Go v FennsyKanu Publu. 
UtdiQr OmmiKuoii, ISS A 2d 44S 191 PaSuper 
124 

WVa—AndiorCoal Co \ PoUic SertiicConunission 
supra, n 62 

Duty to nconciie cfwffictuig testuDOoy 
Pa—DcHdiCo V Pamsyivania Public litihty Conumv 
9011.203 A 2d S15 204 Pa Super 102 
T9 Okl—Otl*ho»na Ckiy-Ada-AioLa Ry Co v 
State. 248 F2d 1005 207 Okl SO app clism 73 
set 104 344 US 861 97 LEd 668 
Wash—Stale v Radroad CoipmKsiaa. 92 P 437 47 
Wadi 627—Slate v Ratlraad CrminisMoii. 100 P 
987 52 Wadi 440 

RigM to 6e iKud 

Neb—In'cMbtorCtoien. 150NW2d27S 181 Neb 
697 

80 in —GOf of Glnragp V lUmois Ctmupenjc Com- 

_m 213 NE2d 530. 34 HI 2d 49 

82 Okl —Qty-Ada-Auika Ry Co v 
Stale, siqira. n 79 

PelitioB as Boboe 

US—Ahnn&SRR V US DCCal 49F2d414— 
kfarioet St Ry Go V Radroad Owimi^aon of 
State of Cal Cal 65 S G 770. 124 U S 548. 89 
LEd I171,cen den 6SSQ 10301 two casts. 324 
US 89a 89 LEd 1438 
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85 US-State of m v US DCm. 146 FSupp 
195viiiQd onotb gnk 78SQ 304 35SUS 30a 
2LEd2d 292 

Cbl—Cab&jnna Pordand Crawnr Cb v Public UtdiiMs 
Ow of Cal, 315 P2d 709 49 C2d 171 

Ha . In re Wedem kfoior Tanff Inc 486 

P2d4l3.S3Haw 14 

lad Bakuuore ft OR Go V Addic Service CominiV' 
900 . 177 NE2d 275. 132 IiidA|ip 493 
Ky—Laasvdle ft NR Co v Com ex id Kentudy 
RR Ccm-o^Min. 300 SW2d TH 
Neb—In re Rtrc'-^ 146.187 N W2d 76a 187 Neb 

156 

Ft—CiQf of Plttdiiiiiik V Fenn^hrama Public Utih^ 
G- a- 101 A 2d 127. 174 PaSoper 224 
Tex—Angctaui A Nedies Riwo' R Co v Radroad 
fV_-. -^vCivAiip 246SW2d928 

86l 

Mkh—Gnlnd TransiNKt. Inc v Sdnnm. 118 N W2d 
831 368 Midi 61S 

General rules as to weight and suffi¬ 
ciency of evidence apply .**' 

86JI US—Naliona* Gypmm Go (Kunin Gement 
DmsKB) V US DCNY 353 FSupp 941 
Mum r* oidaiidWid ii"» 03 mu*‘W" of Mum 
V Chn«pft NW Ry Co 98 NW2d 6a 256 
Ifau 227 

Mas Mol -ft OR. Co v M^-v-ipiif Piddic Service 
a 195 So 30^ 188 Mns 698 

Nib—/pii^a r of Neka^ ■ Froducerc 

Att'ii.97NW2d 331 168 Neb 786 
Ni Pk oTFiidicScnnoeG- *i/ial ‘TiUi ^1. 
74A2d58a5NJ 196 


N C—State ex rd Lttbties Commission v North Car- 
ohna Motor C^men Assn. 117 SE2d 271 253 
NC 4^2 

Pa —City of Phil^dphia v Pennsylvania Public Utihty 
Commission. 63 A2d 391 164 PaSuper 96 

87 Neb—Chscago, B ft QR Co v Hetman Bros. 
Inc 82 N W2d 195 164 Neb 247 

Ohio—CMiio Coal Ass n v Public Utihtie& Coromisf^Mm 
128 NW 2d 39 164 Ohio St 108 
Or—Valiev ft SiletzR Co v Flagg.247 P2d 639 195 
Or 683 

Pa—City d^PhiMelpliw v Penroyhanta Pnldic Utility 
CQaHiib9oa supra, n 86 1 

Tex—Texas ft NOR Co v Railroad CD-nn.issioa. 
286SW2d 112. 155 Tex 323 

88 Mum—Railro 4 d and Wardioore Gominissiofi of 
Mum V ChicagoANW Ry Co 9gNW2d6a 
256 Miim 227 

Pa—Biltmiore ft OR Co v Public Utdi^ CcbAhuv 
sum A 2d 628 135 PaSuper 20 

89 Cal—Cahfornu Portland Cement Co v Public 
Utilities Gnumivoon of Ga! 315 P2d 7Q9 49 
C2d 171 

Ky —^Loutsvdle ft N R Go v Com ex rd Kentucky 
RR rommi^m 314SW2d940 
Wash—State cx id Bdum v Department of Public 
Serrax. 108 P2d 663 6 W'ashZd 676 
FSndiiig held sufficient 

t3) Other findings—^Flemmg v Ilhiiots Commeroe 
Gamnussioii. supra, n 49 

Miss—ntmois Cent R Co v Jackson Ready-Mix G»- 
cide, 161 So2d 207 248 Miss 798. err oser 164 
So2d798.248 Miss 798 
Fmduqgs hdd maafGaent 

Mmn —^Railroad and Wardiouse of Mum 

V On'niyiftNW Ry Co 98 NW2d 60 256 
Minn 227 

Pa—Baltimore ft OR Co v Piridic Un^ity ConmiK- 
smi. 9ipra. n 8b 

90 US—Texas Co v rhw-ngr* ft Alton R Co 
CC AIU 117 F2d 2ia ia*t den 61 SQ 947. 
313 US 57a 85 LEd 1528 lefa den 61 SQ 
1109 313 US 60a8SLEd 1SS2 

Fa—Pcnnqrlvania R Co v Public Utihty ComniK^H^n. 
4 A 2d 622. 135 PaSuper 5—Baltunore ft OR 
Go V Putdic Utdity Commi&sioii. suina. n 88 

91 Ala—Bu.»iH£b^fQ Elec Co v Alabmna Public 
Service Couiaus9on, 47 So 2d 455 254 Ala 140 

HI—Rnkwdl Lunc Go v niinob Cbipnii.ue Coranus- 
9oa.26NE2d99 373 HI 309 cert den 61 SG 
16. 311 US 66a 85 LEd 423—Lowden v nimois 
Coii-w'iu»'cc Co- supra, n 60 

RI—United Eire Rys C6 v Kenneliy 90A2d77S 
80RI 640 

CfMmussioii nwst develop each rate case as to 
each iteai 

Mont —Montana Otizms Freight Rate Ass n v Baud 
of RR Ganis of Mont 271 P2d 1024 128 
Mont 127 

Uareasoiialile piactiee 

US—Scott Piper Go v US. DCFa 372 FSupp 
721,afKl 9SSQ 26.419US 807 42LEd2d38 

92 US—W S Dickey day Co v Gmler 
CATex.310F2d764.aat dism 83 SG 1294 
373 US 906, 10 LEd2d 197 

Neb—Ap|d^ of OixcxgOi B ft QR Co, 144 

NW2d432. 180 Neb 587 

W«9 

93 Kan—^Aidiisoii.T ftSF Ry Co v StateCorp 

Mt. 203 P2d 211. 166 Kan 548 
Older heU withm scope of pfcadiiigs 
Tcnn—Twi -*roe Cent Ry Co v niair, 198 SW2d 
289 29 TomApp 531 app transf 194 SW2d 
486, 183 Tom 658 

94 NJ IVbiicm of PuUic Service Ooo dtuUted 
Ti«u%Mi.i. supra, n 861 

Older rctaiiiiiigjiirisdictm 
Ohio—FaiiQylvrtuia R Co v Pubhc Utilities Gunmn:- 
SKm. 26NE2d 583. 136 Ohio St 469 
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95. Date of public'tui as cflectiT,. date 
Iona—Green Bay Lumher Co v Qiicaga. B ft Q R 
G> 2»iNW 369 

96 US—^Texax Co v Chitaga ft Alton R Co 
supra, n 90 

Wash—State ex rd Bonon v Dqartment of Public 
Service, supra, n 89 

Order of co ss^oa co-sIiiied 
(2) Other oideis—Pennsylvania R Co v Public 
Utilities Commngon. supra, n 94 

Order should be and certain 

Miss— ^Mobile ft O R Co v Mississippi Public Scixioe 
ConmubSKHi. supra, n 86 1 

§ 284. -Review by the Courts 

Libraiy Ri^ermees 
Gamers «=»18. 

1 Fla—Florida Rare Conference X FkuxdaRRand 

Pubhc Utilities Commissian. 108 So 2d 601 

pagedSO 

2 ProtectoMi of inmred 
(2) Odier ntaUecs 

N C—State ex id Utilities Cr v Nc»th Car- 

ohna Motor Cuners Assn. 117 SE2d 271 253 
NC 432 

5 ni—Ahtm R Co V Olmots Co n»A-vc Conunis- 

sum. 48 NE2d 381 382 Ul 478 

6 in—Alton R Co v IllmoK rcromeree Coaunis- 

smn. supra, n S 

7 ni—Gential Illinois Light Co V Dlmois Cnmmmoe 

Commissian 294 NE2d 89 10 mApp3d 370 
Ky—Louisville ft NR Co V Com ex id Kentucky 
RR romniioion 314 SW2d 940 
Md—BahmiorcTransit Co v Hessey 75 A2d76, 1% 
Md 141 cert den 71 SG 238. 340 US 896, 95 
LEd 650 

Neb—^L E WhitlodL Track Semce. Inc v Suppers 
Od Fidd Traffic Ass a. IQS N W2d 588. 171 Neb 
78 

N J — ^Petition of Public Service CDOirf*-i«e*l Transptui. 
74A2dS8a5NJ 196 

Appeal hdd moot 

DC—Powdl V Washmgton Metn^ditan Area Transit 
Coinmis~ip CA 466 F2d 466 l 151 US App 
DC 295 

Hawaii—^In re Kuwaye Bros Inc. 435 P2d 21 SO 
Haw 172 

Appeal hdd not aunt 

NM—Atchison. T ft SF Ry Co v State Gup 
Tc 450 P 2d 431, 79 N M 793 

Eflied of peadeacy of conineRe ooBi- 

mimion luv- ^ig^on 

NM—. T ft SF Ry Q> V Stale Cwp 
Conifiiis^fu450P2d43l 79 NM 793 

8 Ala—BirmingJ**"* Elec Co v Al^ma Pubhc 

SeiviceCCiuui.issKHi.47So2d449 254 Ala 119 
Fla—Atlantic Coast Line R Go v US Sugar Cocp 
47So2dS13-nAilaaticCoast Lme R Go v Kmg, 
47 So 2d 514 

Bl—Centrd IDinois Lig^ Co v lHiiHns Commeroe 
Co* -xsriu 294 NE2d 89. 10 mA]ip3d 370 
Md —R-lt»*nore Transit Co v Hesscy 75 A 2d 76^ 196 
Md 141 ceit den 71 SG 238 340 US 896. 95 
LEd 6S0 

Pu—Oiy of Pitbbuiid^ V Penn^ania Pubhc Unlay 
ComnussKm. 43 A 2d 348, 1S7 FaSupor 595 
Wash —State cx id Puget Sound Nav Co v Depart¬ 
ment of Transp of Wash 206 P2d 456. 33 
Wash 2d 448 

Sabstaiitid evidenoe nde appheaUe 

Tex—ft Neefaes Riuer R Go v Radroad 
Qv Ap|k. 246 SW 2d 928 

9 Tex—Gulf C ft SF Ry O V Amencan Sugar 

RdmmgOk QvApp 130 S W 2d lOSa cir ref 
Wash —State ex id Pugd Sound Nav Go v Dqiarl- 
ment of Transp of Wash supra n 8 
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Orders held wot an^-zatas 
Tex—Colorado R'ver 'Wrestera R> v Texas ft N O R 
Co Ov App 283 S Vtr 2d 76S. err ref no ie\ eir 
13 lil—Central IIIukhs Light Co v flhnois Com- 
ineree Comaiission. 265 N E 2d 154 47 111 2d 257 
app after remuid 294 NE2d 89 10 Ill App 3d 
370 

14^ Rcmonl iincee^ing 

KM—Atchison, T ft SF R> Co V State Corp 
Cbmims [k. 450 P2d 431. 79 N M 793 

page 651 

17. Holders nt spen^K^iied motor earner omlif- 
kales as to rafl rates 

Tex—Oil Fidd Hanlecs Ass'n v Railroad Comniiv^rMi. 
381 SW2d 183 

On the other hand, a shipper who 
was not a parly to the proceeding is 
not entitled to appeal, regardless of 
having had notice and having appeared 
therein 

laS Mum—J L ShidyCo v Oi]cago.M St P ft 
PR Co 9! NW2d 116 2S2 Mmn S3S 

21 AJa—^Burmifi^m Elec Co v Al-^hama Piddic 
Servioe Comm- - supra, n 8 

Where covt it-’ ^ rate order nnralid, the (»der 
must be reganferi as if it had never existed —Gidf C ft 
S F Ry Co V Amoican Sugar Penning Co supra, n 
9 

CoKtnKtioB of judgra-t 
Neb—Aiv'- etio" of Umted Mtocral Products Co, 131 
NW2d 654 177 Neb 898 

RuwrC.y 00 . sitoBseileas bond after jndgiiMiit 
Neb—^Applu'aiHin of Umied Mmcial Praducls Co 131 
NW2d604 177 Neb 8^8 

22 Ah—Ihi* *»^K^ Elec Co v Alabama Public 
Sennoe Comm^^yi. supra, n 8 

23 III —llimoB Cent R Go v mnuns Crii»n>c>«A. 
Co -n. 56 NE2d 432. 387 Ill 256 
dism 65 SO 686.324 0$ 823 89LEd 1392 

Ndi—Chif^go B ft Q R Co V Herman Ibos Inc 
82 N W2d 395. 164 Neb 247 
WVa—Andior Cool Go v PuidicScxvioeC(^ 
I5SE2d4a6 123 WVa 439 

24 Nd>—-Ai<|il of United Mineial Products 

Q> 121 NW2d 492. 175 Neb 285 
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25 US-r>-agii ft NWR Cto v Union Pf-'mg 
Co CANd>.5I4F2d3apetitioaden S27F2d 
S92 

Neb—Afipl ' 'K- of N hasLa Limestone Pkoducc>& 
As'n. 97 N W.2d 331. 168 Nd> 786 
NC—Stale ex. rd. UtdUies O- «■«•-"« v Motor 
Chrncfs' TralKc Ass'n, Inc 192 SE2d 58a 16 
NCApp 515 

Waafa—NorteeraFac Ry Go v DepaetaiCktt of Pubhe 
Worio. 217 P 507. 125 Wash 584. or (fasm 44 
SCL40L 264US 571.68L£d 855. motion den 
45 S Gt 196w and icvd on otfa gids 45 S O 412, 
268 US 39.69LEd 837 

Dmcratitta of cobwwssmb not iulfv&kcd widi 
Oiler muttcR 

Nd>—A tp^ ^ of Umted Mineral Products Co. 121 
NW 2d 492. 175 Neb 285 

7n—Gemral R. Co of NJ v ruuL.yliA>_x Public 
Utdiiy Cr 285 A2d 19A 3 PaOnwltfa 

654 

Ennor of law conunitted 

Fa — Penn^lvania Public Utili^ (Hoa..... v Lauid 

Pipe Lue Col. 353 A2d 84 23 PhOmrith 559 
27 hbim Ste*e v Nortlicvn ^c Ry. Co 39 
NW 2d 752. 229 Mmn 312 
Neb—A,,/-stmo of I^me^ - PTOduoen 

Ass'll. 97 NW2d 331. 168 Neh 786 
Ohm—Ono Coni Ass*n v PUUk Utdibes Gc-imKgon, 
128 NEL2d 39. 164 Oho St 108 


Pa—Phil^U*iphw Transp Co v Pennsylvania Public 
Utility Coiiunissxm. 39 A 2d 372, 350 Pa 373— 
Oty of Philadelphia w Pennsylvania Pubic Unhty 
CornmnsKMi. 102 A 2d 428. 174 Pa Super 641 
Issues raised for first tune on appeal not renew' 
able 

Anz—Anrona Tank Lmes, Inc v Arizona Corp Com¬ 
mission. 502 P2d 539 18 Anz App 390 
N C—State ex rel Ublines Comintssion v Dqmronent 
of Agriculture of State of NC 109 S £ 2d 368. 250 
NC 410 

28 Ill—Spraguev Biggs, 62 N £ 2d 42a 390 lU 537 
Or—Valley ft SiletzR Co v Flagg. 247 P2d 639 195 
Or 683 

Wash—estate ex rd Bohon v Deportment of Public 
Senice. 108 P 2d 663 6 Wash 2d 676 

30 Mmn—State v Northem Pac Ry Co, 22 
NW2d569 221 Mmn 400 

Muik—Oibb Bros Const Cb v Gulf M ft OR Co 
S7So2dS70 213 Miss 706 
Pa—^PhflaHdphia Transp Co v Pennsylvania Public 
Utility Oimims*^ 17 D ft C 2d 767 73 Daufdi 
16 

31 Mmn —State v Ncuthern Pac Ry Go supra, n 
30 

Pa—^Deitch CO v Pennsylvania Public Utiliiy CofPmis- 
sion. 203 A2d 515 204 PaSuper 102 
Tex —^Radroad Comniusum v Chi Field Haulers Assn. 
QvApp. 369 SW2d 931 idi den 373 SW2d 
394, tevd on oth pds. Sup. 381 SW2d 183— 
Railroad Commission v Oil Field Ibukis Assn, 
OvApp 442 SW2d 87A err ref no rev err 

32 N C—State ex rel Utilities Commission v Coun^ 
cU of Soinhem Greyhound Am»lgji™*»ed Divi- 
SIOI13. 155 S E2d 523, 271 NC 214 

34 Pa—City of Philaddpfaia v Pimn^lvaiiia PuUic 
Ubfaty Commissicm. suin-a. n 27 
Tex —Abdeiie ft So Ry Go v Tenrdl. OvAi^ 131 
SW2d37 err lef 

^ U S—Waiab Parser Co v Northern Pac Ry CO, 
DCMum 58 FSupp 923 affd. CCA 154 
F2d436 

Nd>—Applic?noo of Nehaska Limestone Producers 
Ass n. 97 NW 2d 331 168 Neb 786 
Ohm—Toledo Edison CO v Public Utilities Commeu 
sun. 118 NE2d 531 161 Ohm St 221 
Tex—Consalid**n«rf Cbemfc*! Industnes v Radnmd 
Ooi ■•«-'On.OvApp,20lSW2d 124>cn’icf no 
rev enr 

WVa—Anchor Coal Co v Pidriic Service C 0 fi>A.i«^«n, 
supra, n 23 

36 Aik—Southeast Axiansas Freig^ Lines v Ar¬ 
kansas CoipoalKm 0« • 166SW2d262. 

204 Aik 1023 

Mmn—State v Nonbera Pac Ry Go supra, n 30 
Nd>—Application of Nebraska Producers 

Assn.97NW2d 331 168 Neb 786 
Tenn—T- h- bslc Cent Ry Co v Phair. 198 SW2d 
289 29 Tcim>^ 531. app txausT 194 SW2d 
486. 183 Tenn 658 

Va—^Lynchbuig Trafiic Bureau v NoiRilk ft W Ry 
Co, 147 SE2d 744 207 Va 107 

37 US—WatdiFqia'Co v Northern Pac Ry Co 
sufua. n 35 

38 Ky—Louisville ft NR Cb v Com ex id Ken¬ 
tucky R R CorH.»t''m>i. 300 S WJd 777 

Neb.—B ft QR CO V Herman Bros Inc 
82NW2d39S 164 Neb 247 
Wash—State ex xd Bdmn v Department of PnUic 
Service; supra, n 28 

39 Fla—Mmexils ft Qnp v 

217 So 2d 563, a|^ after remand 246 So 2d 
758 

Tom—T Cent Ry CO v Phair, supra, n 36 

Tex—Railroad Ommiirnoa v. Oil Fidd Haulers Ass'n. 

Civ App. 442 SW2d 874 err lef no rev err 
41 US—US V Kansas Qty Southern Ry Co CA 
Mo.2I7F2d763 

Tenn—Tennessee Cent Ry Co v niair. sufmi, n 36 


42 Miss —Cobb Bros Const Co v Gulf. M ft qi 
CO 37 So2d 570 213 Miss 706 

Ohio—T(dedo Edison Co v Public Utilities 
sum supra, n 35 

3Vis—^Milwaukee A Suburban Transport Corp v Nk 
he Service Comiiussion 108 NW2d 729 i 
Wis2d 384 

43 US—Union Pac R Co v US 61 SCt lOg 
3i3US 4SaS5LEd 1453 reh den 62SQSI 
314 US 707 86LEd 565 

D1—^Ulinofs Cent R Co v Illinois Comnaeicc Caa 
mi^mn, siqmi, n 23 

Neb—niicxgo. B ftQR Co v Herman Bnu.h 
82 NW2d 395. 164 Neb 247—Appbcatmi ■ 
NeUaska Luueaobc Producers Assn, 97 NWh 
331 168 Neb 786 

Ohm—Toledo Edison Co v Public Utihties CnminB 
SKMi, sui»a. n 35 

Pa—All^eny Ludlum Sted Corp v PeuByh 
Pubhe libhty Gomnussion, 70 A 2d 475 166 h 
Super 173 

Tenn —T*««vwe Cent Ry CO v Pharr aaqna, n 3i 
Tex—Angrlma ft Ncdies River R CO v Radnh 
CominKsinn. Ov App, 346 S W 2d 928—Texas h 
diis Traflic League v Railroad Gn> •• issiOii tf 
Tex, Ov App, 255 S W 2d 903. err ret no m 
err 

45 Fh—International Mmeials ft rtiMnic*! Coip , 
Mayo, 217 So 2d 563, app after remand 246 So 2d 
758 

Ndi—A^^ihcatioin of Nebraska Limestone Praducw 
Assn. 97 NW2d 331. 168 Neb 786 
NJ—In re Oslral R Co of N J 327 A2d 427. ft 
NJ 12 

Fa —COy c^Phihddphia v Penn^lvania Pidilic Ulili^ 
OymmifiLinn, 95 A 2d 244 173 FU Super 38 

NC—State ex rd Nextb Carolma Utihties Co 

V Attoxnqr General. 163 SE2d 638. 2 NCAyp 
657 

me 654 

51 III—Fleming v Dluiois Commeroe ConmiRsiaii, 
57 NE2d 384 388 lU 138. app dum 65 SQ 
686. 324 US 823 89 L Ed 2d 1393, and 65 SQ 
687 three cases. 324 US 834 89 LEd 1393 
N Y —Nassau County v MvUopohtan Tian^ Anthon- 
ly 293 N YS2d 1017, 57 Misc2d 1025 
Tenn —T«ine«ee Cent Ry CO v Hiarr supra, n 36 
Phititd invalidity of rate Older 
Tex—Railnmd Coinni*s!’VMi v Od Reid Haulers Assn, 
OvApp 369 SW2d 931 idi den 373 SW2d 
394 revd on oth gids Sup 381 SW2d 183 

§ 285. Matters Considered in Detor- 
mining Reasonableness 

Library References 
Cajriers «=»12. 

55 US—StateofNY V U$,DCNY.65FSiipp 
856, affil 67 SCt 1207, 331 US 284, 91 LEd 
1492. idi den 67 SX:)t 1527 331 US 866 91 
LEd 187a and 67 SO. 1528, 331 US 866. 91 
LEd 1871 

Detailed inveiitiories not regnred 
Ohm—Ohm Coal Ass'll v Piddic UdhtHS Odmjuu^mOu, 
128 N E2d 39, 164 Ohm St 108 

Mattos hmog no bearing on reas Mu Jiiraess of 
rates 

US—Atrlinnii, T ft SF Ry Co v John Sexton & 
Co. DC Kan. 339 FSupp 1202 
Mmn —Railroad and Wiu Jm~ se Comnwvn of Mmn 
v Chicago ft NW Ry Go 98 NW2d 60 256 
Mnm 227 

page 655 

56 US—US V Unmn Pick R Co. DCMo. 34 
FSupp 4 mod 61 SO 1064 313 US 45a 85 
LEd 1453 reh den 6280 51 314US 707 86 
LEd 565 n - <k Inland Tariff Bureau V US 
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DCOf I2fl FSupo -172 w miik> f Supp 
IIJ 

>}{_Lpwd.j3 ^ fliinc^ Conmtiu. C^iminis^ifn 33 
N£2d43lX 3''t iil 2:5 

Hinh—CJS. qaotea ^ n Souih Ba> Mckor 

Fnn^t Cb Sckaju 101 P2il S84 SSb. 3 
W..sh 2d 40b 

Or—V j 1«/ aiefy R Co Fbgc. suprj. 1 2* 

SniisSoBg e^-barge fireight 

l,S— T-nne wse Valley Aulhonl> v US DCAJa % 
FSjpp 

gAffai Boi a factor 
t*j—PsBiKylvaina R CO \ Pepn'k>lvanfa Punlic Uhlit> 
Cai««v^^ 195 4 2J S’O 202 PaSuper 402 

57 US—^l^iinsylvdru R ^ovUS DC Pa 199 
FSiuv 5&6, zeid cm urh gids C\ 3iS F2d 
4fia cert den 84 SQ 4-^ 37S US S.4 11 
LEd2dS0 

13—Lowdeni IBipois Cnmmecce Ccxn'nisviott sipra. 
n 56 

EBOresTSlHB 

US—RCA CdfcmunicahGas \ US DCN\ 43 
FSupp SS) 

S ""iL-y fcctcHs 

(2) Ctber outters 

Mea—^ nimais Coi" R Co % Jack\OP Rcid>-Mi\ Con- 
aeie. IS’' So 2d % 243 M»ss 72 

S«it€b-i^ rates for sevend pouits 

NC—Sutcexid NcHth Cuohna Ublities Commnsioi 

V Soutbeni Ry Go 150 S E 2d 337 268 N C 204 

jgatiHe heU not uu47¥iKvHe «n Oii^y of lagae- 

aess 

US—Central A Son'rerA Maun Fiagiit Tariff Assn v 
US DCDd 273 FSupp 823 Jiip after remand 
345 FSupp 1389 

58 US—SviftJLCo V US 72SQ 716. 343 US 
373.96LEd 1008 

duo—Duff Trudk Line, Inc v Public Utilities Cem- 
puuKn. 348 N£2d 127 46 Ohio St2d 186 76 
002d229 

Pa nki...iyl^ama R Co v Public Utility Coountssion, 
4A2d 622. 135 PaSuper 5 

Rca so MM cness detenaned firom yww- 

ptM 2 s well as stuppeis 
Wash—Stale n net Railway Agency Inc v 
%.idnngtflo Fbidic Service CoiiiniissKin 354 P 2d 
711 57 Wash 2d 32 

5> US—^InterstateCommenceCQmn*is^"w \ Inland 
Waterways CorvL-abotL IH 63 SO 1290, 319 
US 671 S7LEd 16SS-Scatt Paper C6 v US. 
DCFh 372 FSupp 721. affd 95 SO 26. 42 
US SOT 42LEd2d38 

(2) Other matters 

US—SianKiaiisOiiiiiiy y US.DCCal 236FSupp 
146 

PlnevMMK i^pnvfal 

US-SwftAQ> V US,su|ira.n 58 

€5 Ky —Louisvilfe A N R Co v Com e\ id Keu- 
tud9 RR 314 SW2d 940 

Neb—Appl^-atiof* of LWtjjo. B A QR Co 52 
NW2d238. 155 Neb oTOuca- 

SckB AQR Oi S2NW2d 241 155 Nd> 392 
Wadi—Stale ca id ARied Dady Ner'spiprvs of Wadi 

V W* \jfo Ptabiic Senoce O SMon 265 
P2d27Qi44Wash2d 1 

WVa—AncborGoolCo v PuNicServiceGmunissiciii. 
suiica.n 23 

§ 286. -Value of Property De¬ 

voted to Public Service and 
Methods by Which It Is De- 

termiptfuk 

€J US—Unton FBc R 0» v US supra, n 43 
ro-OtytifChKaso V nhims Cbiiiiiiiivsidii. 
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SC—C E Luttrell & Co v Soutfaem Ry Cb supra, 
n S2 

Tar^ striedy constzned 

Cal—Tiansmu Cmp v Soutfaem Pac Go 9 Cal Rptr 
714. 187CA2d257 

CmstnactioB to produce legal rates 

US—Nrtiovfl Van lanes. Inc v US CAlll 333 
F.2d32b 
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8R. US — ^Fbrt Worth & Denver Oly Ry Co v 
OuSdhCK Cotton Oii Go. DCTex. 48 FSopp 
937 afld. C C A 141 F 2d 538—Gran Northeni 
Ry Go V rbmmodity Credit Genp, supra, n 
21—^Pefaluma A Santa Rosa R Co v Commodity 
Gncdic Cop sqpia, n 40—Western Transp Go 
V WifaonandCo.lnc CADI 682 F2d 1227 

09. Mamderahnwiiip ‘ -‘HF :r^ to duiage 
nde of strict constniction 

Cfal — TnmsmixGmp V Sl u Pac Go, 9 0JI^itr 

714 I«7CA2d257 

91 US—Carpemer V Texas&NOR Go CCA 
Tex 89 F2d 274 oert den 58SO 23 302 US 
703. 82 LEd 543—A£ West Pamkam Co v 
ArHi.«nu, T A SF Ry Go CAMo. 212 F2d 
812—Wcsieni Tiansp Co v Wilson and Go 
Inc CAm 6S2F2d 1227 

92 US—A£ WcstRtMilef Co v Aicliisoii.T A 
SF Ry Go. DCMo. 108 FSupp 644—Balti- 
more A OR Co V Owens-lllniois Glass Co 
DLCOtaio^ 133 FSupp 680 

Tom—liuiiAXid V Mc^^Onni A Robnisoa 167 
SW2d 981. 179Teim 531 

93 US—West Coast hndums v Southern 

pac Cb, CACai 226 F2d 83B-N»t«onPi Van 
Uncs, Inc V US CADI 355 F2d 326 

94 U^—Rayinand Qty Coal A TraiiHiortatKHi Cbr- 
poralion V New York Cent R Co CC AOhio. 
103 F2d 56 Dcrtiatem Bros Fkpe A hiue>y 
Co V Denver A RGWR Cb. CAColo 193 
F2d441 

Ga—CWI e/v AWC Ry Co v Merry Bros Bnck 
ATdeCo.70SE2d79K86GaApp 104 


Mo—PcTinsylvania R Co v Gnnnncraft Corp App 
424SW2d l(k 

Ndi—Lnion Transier Co v RLTstrom 37 N\V2d 
333 151 Neb 326 

S C —C E La»t»iell A Co v Soutnem Rv Co supra 
1 32 

Tariff not strained omstnictioc 
US—Bohn Dnse-A-Tl^a. Go v US 2S3 F2d 697 
•5* Cta 164 
**5>nrting” 

US —AvociJied Wholesale Grocers, Inc v US DC 
Kan 2'’2 FSupp 274 

95 US—^US \ Mr-soun Pac R Co C VTex 250 
F2d 805 reh den 254 F2d 598. uxt den 79 
set 33 35S US 821 3 LEd2d 62—Penn Cent 
Cu V Genera' MilK Inc CAMmn 439 F2d 
1338 

DC—US ' ICC su[»a. n 87 
Wasn—^Floe v Ceikrgreen Frozen Pack Corp 226 
P 2d 871 37 Wash 2d 886 

96 US—De Ramus \ Mengel Co DCKy 74 
FSupp 425 

Mo—Pennsylvania R Co v Chinnicraf^ Corp Apn 
424SW2d 104 

General Goiiimercial understanding and accept¬ 
ance 

W'ish —^Floe \ Cedergreen Frozen Pack Corp sup-a. 
a 95 

Siippa*s right to assnme sense in vriuch tenns 
employed 

Wash —Floe v Cedugfcui Frorai Pack Cbrp supra, 
n 95 

“Kist dass rates” 

U S —Central A Southern Motm- Freight Tanff As& n v 
US DC Dd 273 F823 a^i after remand 
345 FSupp 1389 

97 DC—Southern Ry Co v Acme Fast Fiogfat 
124 F 2d 229. 74 App DC 390 

SIS US—^Louisiana A A Ry Co v Export Dnun 
Co C A U 359 F 2d 311—Great Noitliem Ry 
Cb V US 352 F2d 375 173 CtO 453— 
TIME Freight. Inc \ US DCTex, 302 
FSupp 575 

NY—P'nnrhi v Scaix Reebuck A Cb. 116 NYS2d 
512. 203 Misc 893 levd on oth gtds 134 NY 
S2d495.284 AppDiv 709. revd on oth grds 150 
N YS2d 187 1 NY2d 63 133 NE 699 
TanfiFor t, etc—^Armour A Co v Chica' 

go. M. St P A Pac R Cb. CAin 188 F2d 603 
oert den 72 set 87 342 US 860. 96 LEd 647 
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99 US—Great Northern Ry Co v Gommodity 
Credic Oorp suix-a. a 21 

2 US—BdouevUS CCATenn 109 F 2d 560— 
Southern Ry Co V US 156 FSupp 74a 140 
a a 413 

Lowcf of too tariiOb implied 
U S —Umon Pac R Co v Oie-Ida Fbtaio Products. 
Inc CAOr,252 F2d 505 

Refemoe to otlier tariff 

US—Great Northern Ry Cb v Commod]^ Oredit 
Corp DCMmn 164FSupp 442 

4 US—Harnsem Fngineenng A CoiKt Corp v At¬ 

chison. T A SF Ry Co DCMo 78 FSopp 
906 

5 US—Trans Ocean Van Service V US. 426 F2d 

329 192 aO 75. op supp 470 F2d 604. TOO 
CtO 122 

Semoe ovdexs 

U S —^Fmt Worth A D Ry Co v Goodp«rture. Inc, 
CATex 442 F2d 1294 

6 US —Harmon FnguKenng A CemA Gntp. v. At- 

duson, T. A SJ Ry. Co supra, n 4 —Willing- 
ham V SHigmai^ CATex, 179 F2d 257—Trans 
Intern Atrlines. Inc v US, 351 F2d 1001 173 
Cta 312 
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Effect of pabbshcii excepNoas 
US—^Seaboard Coast Line RR Co v US 192Qr 
48 

8 US—AE West Petroleum CO v Atclmon.Tr 

SF Ry Co DCMo 108 FSupp 644 A 
CA 212F2dS12 

9 US—ChiLago A NW Ry Co V Hunt-Wen 

Foods Ini. C Alll 504 F2d 905 
Cal —Transnux Corp v Southern Pac Co. 9 

714 187 C A 2d 257—Southern Pac Cb v 1% 
SteJ Corp Consol Western Sted Divnin^^ 
CaiRptr 135 229CA2d94 
DC—US v ICC CA 198 F2d 958. 91 US 
DC 178. cert den 73 50 212 344 US II9LS 
LEd 691 

Mo —Pennsylvania R Co v Chromcraft Cbrp 
424SW2d 104 

N Y —CJJS i3ted m Bianchi v Sears. Rodyic^ A (h 
IS0NYS2dl87 1 NY2d 63 i33N£2daf 
702 

Other roles of constiuclioD considefed 
US—^National Van Lines, Inc v US CAlU.ly 
F2d 326 

10 US—Great N<h them Ry Co v US 178 QQ 
226—Penn Cent Co v General Milk, Inc CA 
Minn 439 F2d 1338 

Cal—Southern Pac Go v US Sted Corp Cbmd 
Western Sted Divismmi 40 Cal Rptr 13S, 25 
C A2d94 

Ga—Charleston £ WC Ry Cb v Merry Bras find 
A Tile Co, 70 S E2d 798 86 Ga App 104 
NY—Bunchi V Sears. Roebuck A Cb 1S0NYS2I 
187 1 NY2d 63. 133 NE2d 699—Ldii^ Vdb 
R Co V Star Fomarders, Inc 289NYS2dR 
S6Misc2d53S aTd 3l6NYS2dl70 64Misc2i 
791 

Ohio—^Baltimore A O R Co v Ace Rubber j^oAick 
102NE2d626 

ConstructioB iigaii-ri United States 
US —Readmg Cb v US. 126 FSupp 174, 130 QQ 
2QS 

Ambigpiity icqiiiicd to be ic st: .able one 
US—Bohn Dnve-A-Way Co v US. 283 F2d 697, 
151 a a 164—Chnsten*^ E v Northem Pbe Rt 
Co CA. 184 F2d 534 
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11 US—Great Northem Ry Co v Commoditi 
Credit Cbrp siqm. n 6 

Iowa—Coon Vall^ Gravd Cb v Oucago, R1 A PR 
Co 41 NW 2d 676, 241 Iowa 487 

Rates not applied retroactively 
US—Sonkcn-Galamba Corp v Umon Pac R Co, 
CCAKan 145 F2d 808 

ConstnictitHi by courts 

U S—West Coast Products Corp v Southon Pac Go 
CACai 226F2d830 

12 US—Natnnal Van Lines. Inc v US CAR 
355 F 2d 326 

14 US—TIME Freight Inc v US. DCTei, 
3Q2 FSupp 575—^Emery Air Freight Cmp v 
US 499 F2d 1255 205 CtO 49 
Mb—Pennsylvania R Co v Chromcraft Goip Ah>, 
424SW2d 104 

Ohio—Saalftdd Pub Co v Public Ubhties Comims 
skuu 77NE2d914 149 Ohio St 113 

16 Midi—Grand Trunk Western R Co v Mount 
riniipns Sugar Cb 269 NW2d 208 277 Mich 
366. cert den 57 SO 514 300 US 67a SI 
LEd 877 

Engme hire agreement 

Midi—Grand Trunk Wc^an R Co v Mount Ck 
mens Sugar Go supra 
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§ 304. ’Proceedings to Enforce Com- 
piiance by Carrier with 
Sates Fixed by Statute or 
Sailroad Commission 

Library References 
Gamers ®=»18 

2^ US—aandill \ Frontier Crimes, lac DC 
Ark 397 FSupp S4G 

O hm— DtifT ThkA. Line. lr= v Public Utilities Com- 
nuoioa. 348 N£2d 127 46 Obio St2d ISb. 75 
002d229 

Vj—O wnirie Tnubp Co v Woocuiii. b5 S £ ^ 217 
196 Vi 747 

lirtort of ke^diitare 

Tex—Bavon Pti^cluc Carp \ Sjuroad Cframnsdon. 
S68SW2d 122 

21. Lijaactiin denied 

Fli—Sia»cxid Maronv FkincU East Cbasi R> Co 
a^pp l76Sa2dSlA 

page 708 

26 32 CJ p 236 note 91 

27 Ky—^Aitemuv-Jcllioo R Co \ Railrjaii Commis¬ 
sion cf KentncLv lel RtgsLv Sli S W2d 135 

35 Or—Stale By and Ihnngli Hdtzd v OK 
Tiansftr Co 330 P:il 5ia 21S Or 8 

§ 305. Proceedings by Carrier for 
Rdief against Unreason¬ 
able Rates 

Libnify References 
CameTS ^18 
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37 —In re Maine Molar Rate Bureau. 357 A 2d 

518 

AndHifity af coot cxIingiDshed after remand 

Wash—State ex id PnOc Inland Tanff Burean v 
CfaffiMd, 28S P2d 569 46 Wash2d 807 

DiscretioB held not rinsed 

Wrih—State cx id Fiaciik' InLind Tanff Bnruu v 
Wi^ 28S P2d 576^ 46 Wash 2d 819 

Eliience beld snffioent to jnstify uoreaBe 

Fh—GrirOdCo v Bens. 322 So 2d 30 

Ndi Ndn Railraads of Omaha v Ntdboo^ Inc 
231 KW2d 505w 194 NA 322 

NC—Sute ex id Utdines Comwi.-^^ \ Ovmriar 
Fhpeis.Iiic 130SE3d89a2S9NC 449 

firiieBR hdd inmflicient 

NC—Sblecxid NwtfaCarohnaUtilitiesCoii.»i nn 
V SoudmaRy Co 150SE2d337 268NC 204 

OM—HanHrare Co v Ci —.--n Carrer 
IhwmoQor Molar CarnasoTOLl 405 

F2d87 

NJ M. ofRali-FloCbip 384 A2dl0B6.76NJ 
21 

38. Bmn of firing tariff schedide 

Ohm rcdoal Reserve Bank of Ckfvdaiid v Pahibc 
UahtMS Cl ^ c 343 N£2d 114 45 Oho 
St2d 21^74 002d 326 

39. Effiect 6f jndiciri mdcfs 

Wuh—State cx id Pncdic inhod Tanff Burean v 
OrflbnL 28$ P2d 569,46 Wash 2d 807 

40. FariMscmsidcred 

Ps—Com Mibc UtdiQr Cot nn ws io o v Laud Pipe 
Lne Co 370 A2d 1252, 29 FhCmwIth 351 

41 Fa—Com Ptahlic Utility Cn vjim v Lauid 
npcLmcOi 370A2d 1252.29PiCinwlth 331 

42 CM—C '^jtv r Tnalng Awn v Pidibc Utdities 

wnon 137 GdRptr 190L 561 P2d 280^ 19 
C3d240 


Action to compel commission to an¬ 
nul rates is prematinne where matter is 
pendmg before commission 

42J5 Cdo—Denser-Cunax Track Lme, Inc \ Jim 
Olds Inc 399 F2d 244 i56 Cdo 372 

§ 306. -Injunction 

p^TlO 

45 n —Srdguc* Biggs. 62 NE2d42a 390 Ill 53^ 

Parhcular matters with respect to is- 
sues« proof, and variance have been 
adjudicated.^' 

57.5. FaUnre to plead or proye rate as coafls- 
catory 

Tev—Railroad Goanms&ion v Oil Field Haidos Asisn. 
OvApp ^SW2d931,'eh den 373 SW2d 
394 1 ^ on oth pd& Sop. 381 SW2d 183 

P^Tll 

58 Mmn—State v Nuthera Pac R> Oi 22 
NW2d 569, 221 Mina 400 

59 US—^Bonlcs \ IndunnpGlis Rys DCInd 64 
FSupp 865 dfhl CCA 154F2d2i8 

Sbv uig hdd 

Tex —Oil Field Haulers Ass n v Railroad 
381 SW2d 183 

61 US—^Bonles V Ituttanapohs Rys, supra, n 61 
67 Mmn—Stale V Northern Pac Ry Go supra, n 
S8 
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77 Order Svag, rates not mdhfied fay prdmiifury 
injunction sidisequcntly dissedved—Green Bay 
l.iimber Co V Chicago. B & Q R Go, Iona. 284 
NW 369 

Omit lacks power to extend liiMitM^io. for sos- 

Mont—State cx id Cfaenn^l Transpent s Bdhqger 
568 P 2d 172. 173 Mont S3S 

WTM 

<4 Tex—Afamo Exp v Brown Exp, Cv ^ip 734 
SW2d62.eir rk norev err—Od FwldHaulos 
Aun ▼ Railroad -xm, 381 SW2d 183 

89 ID—^nagnev Biggs, snprs. n 45 
NJ—Matter of Rcdi-FloCoip 384 A2d lOSh 76NJ 
21 

Fleadn^s bdd usnfiSdent 

Ill—Sprague v foggs. 62 NE2d 42a 390 m S37 

P>8e714 

Other general rules of evidence are 
applicabl^’** 

98.1. Admissibility 
lii—Spragnev Biggs, supra, n 45 
Weig^ aad snffkkacy 
ID —^xagne V Oggs. supr-t, n 43 
Mont—Gnraens Freight Rate Assn v Board 
of RR Gomrs of Mont 271 P2d 10Z4. 128 
Mont 127 

Neb—Nd»i\k? Railroads ci Omaha v Nebco. Inc 
231 N W2d SOS 194 Ndi 322 

§ 307. -Appeal from Order of 

Commission Fixing Rates 

page 715 

3. DstribatioB of costs betweea mte rst ate and 
utiastate traffic 

Or—ValkyftSdctzR Co v Fhgg. 247 P 2d 639.195 
Or 683 

Other general rules are applicable.^' 
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6wl FuMhugs sapported by prepondemice at 
the eridence 

Team—Gulf M & OR Co v Railroad and PuUic 
Unhtiex Cixnniission, 271 S W 2d 23. 38 Tenn App 
212 

Bardfsi of proof 

Tex—Terax A NOR Co v Railroad Commission. 
286SW2d 112. 155 Tex 323 

AdniMdlnlily oi ewrience 

Te\—^Texas & NOR Co v Railroad Conminision. 
286 SW2d 112. 155 Tex 323 

Scope of renew aad relief 
DC—DC Transit System. Inc v W-MJiingr/Hi Metro¬ 
politan Area Transit CnmmKuoii, C A, 466 F2d 
394. ISl US App DC 223 u:rt den 93 50 688. 
409 US 1086 34 LEd2d b73 
in—CUj ct rh*-:3|gri V nimoK Couiaicicc Comn'issiroi. 

IS3 NE2dS74. IS Ill 2d 11 
Kan—Atchiscai. T & SF Ry Co v State Corp 
Ommiiuioii 322 P2d7i5 182 Kan 603 
Vhss—iniimsCent R Co v Jackson Reaify-^hx Con¬ 
crete. 137 So2d 542. 243 M»s n 
Kdi—L E Whitlock Track Service. Inc v Shippers 
Oil Field Traffic Ass n. 105 N W 2a 588. 171 Neb 
78 

Tev—Texas A NOR Co v Raibioad GoRumssno. 
286SW2d 112. 155 Tev 323 

Harmless error 

Tev—Texas ft NOR Co v Railroad Commi9»in 
286SW2d 112. lS5Tev 323—Radroud Commis- 
m V Od Fidd Haulos Assn. OvAiip 369 
SW2d 931. reh den 373 SW2d 394 revd on 
oth gvds Sop 381 S W 2d 183 

Pteadiags held satfioeiit 

Miss—^I lbnois Cent R Co v Jad' cm Ready-Miv Con¬ 
crete, 137 So 2d 542. 243 Mns 72 
Tev—Tcvav ft NOR Co * Railroad CDirmi-«o»i, 
286 S W2d 112, 155 Tev 323 

*^SUsfaatiri endeare rri^ held not appIkaUe 
Tev—Tevas ft NOR Go v Railroad Cbniiiu»iOd. 
286SW2d 112. ISSTev 323 

Mootissnes 

Iowa—B &QR Co v Iowa State rommerce 
CommiNvan. lOS N W2d 633 252 Iowa 31S 
Mmn—S i Pnu Oiy Ry Co v Qiy <^St Paul, 106 
NW 2d 452. 259 Mum 129 

Questions of lanr and foct 
Mas—niinosGent R Co v Jadcson Ready-Miv Con¬ 
crete 137 So2d 542, 243 Miss 72 

Order lidd final ritbm^ terawd "mieilocii- 
tiiry* 

Ind—P-thmore&OR Co v PkiUic Servioe rnmmie. 
xiOB 177NE2d27S 132 Ind App 493 

IssiKS not moot 

bid—^Baltmiore ft O R Co v Fufahe Service Conmiiv- 
xMHi. 177 NE2d 275 132 IiidAn> 493 

Comnussioh's_..y *t rn of precondttiOB to in¬ 

creases held valid 

DC—Transit Siystem, Inc v Wavlpi^on Mctn^uditan 
Area Tranut Cbmm»*ion, CA 466 F2d 39A 151 
US App DC 223. cert den 93SQ 688.409US 
1086 34 L Ed 2d 673 

Courts have been held to have dis- 
cretioiiaiy power to stay an order fix¬ 
ing rates pending appeal tfaereform.^' 

71 Mmn—State v Nociheni Pac R> Go 22 
NW2d 569 221 Mum 400 

§ 308. -Action to Set Aside Or¬ 

der of Commission Fixing 
Rates or Ordering Refund 

8 Tex—GulC C ft SF Ry Co v AiiAr r^n Sugar 
RrfmingOo OvApp. 130SW2d 1030Ctr ref 
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CosBrt*s dat> to detennine fcaso-fsbloiess 
thoi^ rates not meatiOEied in statute 
Io»a—Chicago, 8 £. Q R Co \ Soma Siasc Comine'^. 
Commissioii. i05 ^£1^ 2d 633 252 Itnta 3Id 

page 716 

14 Or—^Va]le> JL SiSstz R Co v FVagg. supra, n 3 
i*a —^PenasjKama R Co \ Pt*insyli.ania Public Ln1it> 

Comnnis&ioii. 4 A. 2d 815 155 Pa Sup.. 154 
Tex—Texas Indus Irafik: League \ Railroad Cbminiv 
sKm of Tex Civ App 255 S 2d 903 err id no 
rev err 

Miiot qaestimis 

Tex ^Abilene A So R> Co v TerrdI Qv App 15I 
SW2d 37 err ref 

15 N J ■—^MaUcr of Gomiaiiter Optrating Agency s 
Determination of Fiiiancial Results to Canicis fc- 
thc OI«id^r Year 1977 396 A 3d 344 i64 N J 
Super 311 spp after -enaixi 400 A 2d 72 .66 
NJ Super 430 

Tex—Texas A NOR Co v Radraad Gomnission 
286 SW 2d 112 155 Tex 323 

16 Ky —Louisville A N R Co \ Cma cx *d Kan- 
tiick) R R ComniMioiu 314 S W 2d 940 

Tex —Texas Indus Traflic League \ Railnud Cboimiv 
sfonaTTex siqua n 14 

17 US—Scatrain lanes. Inc v US DCNJ 233 
FSiipp 199 

Fainius af rates not ^termined in aburnrp of 
evideBce of vecnvry fiicts 
Iowa—f B A Q R Co V loaa State Coninicreje 

Conunissioii. 105 NW2d 633 252 Iona 318 

General rules control admissibility of 
evidence.*’’ 

17jS Anz—Old Pudiio Transit Co v Anzona Corp 
Co«n*>»«Hoa. 329 P2d 1108. 84 Anz 589 
IS Cal—Southern FUc Co v Railnud Commission 
Of Cddbrnia. 87 P 2d 1052. 13 Ci 2d 125-Saufh- 
cm Pac Co V Radroad Cfl.. ^««sion of CalifiMmia. 
87 P2d 1055. 13 Cal 2d 89 
Or—Vallqr A Siletz R Co v Flagg, supra, n 3 
Pi—^Pcmisylvaiiia R Co v Fenirswlvaaia PuUjc Utili^ 
C»i A irxm. sii]Ma, n 14 

§ 309- P)roce<^ings by Shipper or 
Consignee for Retief 
against Unreasonable 
Rates 

23 DC— US V ICC, AppDC 69 SQ 1410, 
337 US 426.93 LEd 1451 

PW717 

26 Mo—Baldwin v Scott Oowiiy NftOing Go, 122 
SW2d 89a 343 Mo 915 levd on oth gids 59 
SO 943, 307 US 478, 83 LEd 1409 idi den 
60 SO 65 308 US 631. 84 LEd 526 
2S DC—US V ICC. supra, n 23 
30 US—Mi5S0iiii-K9mM«.Tcxas R Co v fireW 
PiaineOilCo.CCAOU ll2F2d5S3 
49 use A § 16 s now 49 use A $ 11706 

49 U.SC A § 16(e} is now 49 USCA h 11706(^ 
32, Ala—^nhims Gent R Go v Thomas Al«lMn*x 
KaohnCb 153 So 2d 794 275 Ala 236 
Anz—Westtra Gdkne; Inc v Anzona Goip Gonums* 
SOB. App 592 P2d 375, 121 Anz S4I 

pme71S 

35 Nd> M ""“M V Wihon Co vi:, Oi 77 
NW2d 895. 163 Neb 137 
W e g d pnrily a|i|iro/cd by oonumssion—Smith v 
r , 137 SW2d 981. 234 Mo App 1151 

37, Tex—Golf C ASF Ry Co v Amcr~ t Sugar 
RjT „Cd OvApp. 130SW2d 103aere ref 
35 Tex—Sbnthwest Stone Co v Railroad Cbrnims- 
siini.OvApp 184 S W 2d 691, err ref 


39 Pa —Pennsy'vania R Co v Public Ut htv Com- 
mivacm 4 A 2d 622 135 Pa Super 5—Baltimore 
OR Go Public Utdity Cbmmivsioti 4 A 2d 
62b 135 Pa Super 2Q 

General rules as to weight and suffi¬ 
ciency of evident^ 3ppiy * ' 

431 Pa—Pennsylvania R Co v Pdjlic Utikty 
Cbirmission NU|ua, p 39—^BiUtiriore A O R Cn 
V Public Utihty Commisviop supra n 39 

In jurisdictions where the regulatory 
commission has power to award rep¬ 
aration, considered supra § 278d(3), 
shippers who have been charged un¬ 
reasonable rates are enbtled to apply 
to the commission for an award of 
reparation ** 

44 ill—RoLtwell Dnre Co v Illinois Conuneree 
OmiimssKHi 26 N E 2d 99 373 li 309 cert den 
61 set 16 3 l! us 66C 85 LEd 423 
loua—Greer Bay Lumber Co v Chicago, B A O R 
Co 284 NW 369 

N C —State c\ rd North Ciroluu Utihties Commission 
% NorfolK Southern Ry Cb 106SE2d68I 249 
NC 477 

Or—Oregan-Wa'Jungton R A Nav Cb v Bean lOI 
P2d 230 164 Or 266 

page 720 

52 N C —^StiUe ex id North Carolina Unhues Ohd- 
mtsvum V Norfolk Southern Ry Co 106 S E 2d 
681 249 N C 477 

60 N C —State ex rd Ncuth Carohna Uuhues Cb«n- 
mtssKMi V Norfolk Southern Ry Co. 106 SE2d 
681 249 N C 477 

page 721 

67 US—Texas Co v Chicago A Alton R Co 
CC AIU 117 F2d 2ia cert den Funks Grove 
Grain Co v Alton R Co 61 SQ 947 313 US 
S7a 85 LEd 1528 refa den 61 SQ 1109, 313 
US 60a 85 LEd 1552 

65 US—Texas Cb v rhir.^ A Alton R Co 
supra, n 67 

§ 311. Effect of Ch^tnge of Rates af¬ 
ter Shipment Has Com¬ 
menced 

page 722 

72 Cd—Pepide V Ryerson. 50 CdRptr 246 241 
CA2d 115 

§ 312. Charges Generally 
Library References 
Gamers ^188 et seq. 

74 us— Gaibone Bros A Cb v US, DCNY. 
201 FSupp 157—nne^ A NWR Cb v Un¬ 
ion Packing Cb. CANdi. 514 F2d3a pd"K«i 
den Sr' F2d 592 

Ala-Midler v Goodwin. 65 So 2d 152, 258 Ala 700 
Fla—Cnn^fiw (T^h-nsi De Aviacsoii, S A V Comfort- 
Quft. Inc, App, t20So2d48 
HI—Lowden v llhnois Comiwroe CnmnuKem n, 33 
NE2d43a 376 ni 225 

La—^Pacific A Atlantic Suppers, Inc v Amc^icaii 
News Go, App 201 So 2d 119 
Mrs—lUmas Cdit R Co v NT Wax Grocery Co, 

45 So2d 266. 208 Miss 675 
Pa—Pennsylvania R R v Altmayer. Com PI, 90 P L J 
373 

Wyo—Dees v Pearce. 311 P2d 391, 77 Wyo 211 
ColMcHiig miderbillnigx 

Va—Q - iicakr and Potomac Td Co <rf Viigmia v 
Bles, 243 S E 2d 473. 218 Va 1010 

75 US—US v LomsvUIcANR Co 
F2d698 
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Ark —Johnsimi V Missoun Pac R Co loOSWld 
203 AiL 1036 

Ill —Alton R Cb V Gillarde 40 NE2d "'27 STji 
208 

Pa—Toienbaum Co s Sokimon Co 105 PLJ j. 
Unmwbnrized camsge 

US—^Si Louis Southwestern Rv Cb v Garvey Efe, 
tors. Inc CATex 505 F 2d 625 

Contract interpretatiOB 
U S —Atchison. T ASFR Co v US 572 F2d || 
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NY—SewaB v Weds Movn^ ft Storage Cbrp 172 
N YS2d 773. 9 Misc2d 338 
<Xuo—New York Cent R Co v A Sr+nlnv*" Inc 
supra, n 18-S**H^ Pub Cb v Public Utdilies 
On ^ 77 NE2d 914 149 Ohio St 113 

Tex—Manna Brown. Inc v Missran-Kansds-Texjs R 
Co of Tex, Ov App 256 S W 2d 135 en* ref no 
rev err 

Sk^oMsat snbject to bigber rate 
US—O- "wxbiy CredK Coqi v Petaluma & Santa 
Ro»R Co CAOl 190F2d438—J H Rose 
Truck lane. Inc v US 462 F2d 502. 199 QO 
2S5-Uiiioa PaoSc R Co v US 530 F2d 322. 
209aa 83 

FM-<l8ss rate rather than dooUe first-dass 
rate 

US—Such Exp V US oa 132 FSapp 473 cert 
den 76 SQ 837 351 US 94a 100 LEd <467 

Sateiaapfficdble 

US—Ganett Frei^tlines. Idc v US DCldaho 236 
FSupp 594 

Articles mfi^ coaniicNllty Jr'u^Lr-'^hoa 

US—Western Fbc R Cb v US OCl 388 F2d 
312 

Goariiued or attached goods 

US-Sa -+tai Phe Transp Cb v US, CtQ 454 
F2d74a 197 00 143 

20 **A^c^ste rates** 

US—Centni&Soutbeni Motor FreightTanfTAssn v 
US DCDd 273FSapp 823 app afterremaiid 
345 FSupp 1389 

22 . Dnartied egnpacBt 
liS—<rT—B ftQR Co v IMumidBroiulc»*nig 
Cb DCSD 337 FSupp 481 

24 U S —O' D 4«t(d Fiu^lti ays CoTp of Dd* 
aware v For^-Eidd ffKvh«ticws Inc C A 01 
SOI F2d 1400 

DetegttlioB of rate 

(Z)Oiliariiiattas 

US—Jaim5i]ii Mach Worics. Inc v C^xaeo. B ft 
QR Co. CAloifn. 297 F2d 793 
Roote saggeteed hj earner 
US—Srho ^ Coast Une R Go v US. 412 F2d 
1274,188 00 968 

25 US—WoidLihik.. Transport Go v George Rut- 
kdgeCo CCANJ 162 F2d 1016 

Csnriers aot catitted to additioeal compensation 
US-GiofMlVanLines.biL v US. QO.456F2d 
717. 197 OO 575 

n—Wcsieni TnnsD Co v Tcnmnal Fre^t OMq» 
Assn. 429 NE2d 1264 57 IDDec 901 102 Dl 
App 3d 469 

Hat fates 

US—Atdnson. T ft SF. Ry Co v John Sexton & 
Go DCKan. 339 FSapp 1202 

(6) Other cases—Sot/ - u Pai. Co v Southern Rice 
Sales Co 178 SW 2d 264, 142 Tex 363 

me 731 

28. *nirai«jh” lates 

US-^AtdiNaa. T ft SF Ry Co v Jdin Sexton ft 
Go.DCKan 339 FSii^ 1202 
29 US—T ft M Transp CO v S W 9h.itiick 
t-Wi'Co CCACbio 148 F2d 777—John¬ 


son Mach Woikx. Inc v Cbicago. B ft Q R Co 
C 4 Iowa. 297 F 2a 793—G*cA Nonbem R> Cb 
V US 312 F2d 906. 160 00 225 
Battery rates 

US—Chicdgo, RI ft PR Co V Funuiu'e FOmard- 
erwofSt Louk. Inc DCMo 272 FSupp 62. 
aifd C4 393F2d537 

Rule inapidi*nlile whm less expensiTe route 
temporanly iimnaiif'bic 

US—Seaboard Coavt Line R Go v US 412 F2d 
1274 188 0 0 968 

31 US—S W Shattuck Chemical CO v T ft M 
Transp Cb CCAColo 134 F2d 394—AE 
Werf FLtrol Co \ Atchison, T ft SF Rv 
Cb DCMo 108 FSupp 644 affd CA 212 
F2d812—GreatNortheniRy Cb \ US.QO 
312 F 2d 901 

Fla—Container Crap of America v S«iixv»»d Air Line 
R Co 59So2d -r 

La—Texas & NOR Co v Miller ft Co App 4 
So 2d 762 

Mo—Walton v ABC Fwegsod Waaliousc Co 15i 
SW2d 494 235 MoApp 939 

Thrill^ rate held inapplicable 

(2) Otho cases—Great Northen* Ry Cb v Cbm- 
iiiadii> Onedit Corp, DCMmn 77 FSupp 78a op 
am 81 FSufqi 832—Western Pac RR Co v US 
144 00 1 

Wa^lnll not amditsnre 

US—Lehigh Vul R Cb v US 149 FSupp 884 138 
OO 166 

Rate pending estaUnf'-'-i^ of Ihicngh rate 
US—Union Pac R Co v US 287 F2d 593 152 
QO 523 

Factais con*^dered 

US—Samiid P Mauddl Co v Pennsylvania R Cb 
DCPa 336 FSupp 565 

32 US—US \ Ma|ure.DCMj&s 162 FSupp 594 
—Great Nratfacni Ry Cb v Commodity Credit 
Onp DCMiiin, 17S FSupp 104. app disrn. 
CA,280F2d428 

CSic rtances imdcr wliidi aspaifthte rate nay 
apply 

US—Great Northeni Ry Co v U S 156 QO 332 

33 US —Blandui P<^y»' Co v Great Nortbern Ry 
Go DChbim, 265 FSi^ 761—Southern Pac 
GO x foywn. /Vnf^ & Brawn Inc. C ATcx 
409 F2d 1331 

Recoo^gned shipments held tfarong^ dtipnente 

f3) Other shi|w«u45 

US—Pdin^lvama R Go v US 12S PSupp 233. 
129 00 781 

Reenns^naMnt tanff permitthig aggregation of 
tevx-dde rates 

US—Great NoftheniRy Cb v US 156OCl 332 

page 732 

35 US-S W Sktrudr rhcm-^l Cb v T ft M 
Transp Co siqira. n 31 

36 US—UmanPaeiiicv US CANY 14200 
340-Nyad Motor Freight. Inc v W T Grant 
Co CANY 486 F2d 1112 

Resiqpinent frfdkfl£.»A owimodilj 
U S —Boone v U S supra, n 10 
Uentily at 2r jc- t V need not be prev 

served and tbty need not have more thaua ungie utihty 
Cal—Soinl- H Fhc Co v US Sued Crap Consol 
Westeni Sted Dmsioii, 40 CalRptr 135 229 
CA2d94 

I of five stodc 

US—Southern Pac Co v Miller Abattoir Co CA 
NJ 454F2d357 

page 733 

37 US—Chicago ft NWR Cb v Connor Lumber 
ALandCb CAWb 212F2d712. 

Cbl—Soutliein Pac Co v Fish. 333 P2d 133 166 
CA2d 353 


CARRIERS §314 
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38 T«—^Modler-Huher Gram Go \ Texa% & 
N OR Cb Qv App 193 S W2d 573 

OAer rtot€-»cnts 

US—Southern Pac Co v US 169 00 566 

39 US —Great Northern Ry Co v Con inrahty 
Credit Crap supra, n 31 

Gaanot be Oifeircd 

US—Gulf M ft OR Cb V US 312 F2d 921 160 
OCl 493 
Constraction 

US—Gulf M &OR 0> v US 312 F2d 921 160 
OO 493 

Cal—Southern Pac Co v US Stod Coip Consol 
Western Sled Division. 40 CalRptr 135 229 
CA2d94 

40 US—Gulf M ft OR Co v US 312 F2d 921 
160 QO 493—So rhera Phe Co v US, 169 
QO 566 

Tc\—MneWr-Huber Gram Co v TexasftNOR Co 
supra, n 38—St Loms ft SF Ry Co v Texas 
Automatic SpnaUer Co OvApp 264 SW2d 
471 

41 US—LonissJleftNR Co V RedCombPkoneer 
Mills. Inc DCKy 149 FSupp 812 

page 734 

48 US-Great NoitiieraRy Gd V US 17800 
226 

Md —Shirks MoUir Exp Cbrp v Forster TransTer ft 
RigmgCo 133 A2d 59 214Md 18 

51. Effect of snbniitting knrer inukrtbl 
fire^t rate 

Utah—Uitton Pac R Co v Sterling H Ndson ft Sons. 
Inc 5S2P2d649 

page 735 

57 Under transportation Act of 1940 
yS—US v PactficEke Ry Cb CAGal, 172 F2d 
222—Aidmaii. Topeka ft Santa Fe Railway Co v 
US 132 QO 753~Greal Northern Ry Cb v 
US QO 312F2d901 

Unless expressly stipulated, a spe¬ 
cial rate contract is not binding on 
other earners,"' and where no privity 
of contract exists between a freight 
forwarder and a tracker carrying the 
goods the special rates do not apply."- 
Where shqiments do not conform with 
the requirements of the tanff as to 
wharfage and handling charges, such 
charges are not recoverable Other 
matters relating to Umted States 
government shipments have been adju¬ 
dicated"^ 

58.1. Spraua rate emtrads lidd pcnussilile, 

not mnndatory 

US—US V n^tbie. DCCblo 132 FSupp 22 
58.2 US—US V Retbtr, DCGolo 132 FSupp 
22 

583 DC-US V ICC DC 132 FSupp 34 
alia 77 set 241 352 US 158. 1 LEd2d 211 
58.4 US—J H RmeTrack tme. Im. v US 462 
F2d 502. 199 Cta 255 

R^dibon of expedited serace 
(1) Purdy freight tanfB hdd m^iidicaUe 
US—St Louis-San FrancKoo Ry Go v US 280 F2d 
838. 150Cta 610 

<2) ^ct earner will uiflbr loKS on tF-»>sacticin hdd 
not to neccvsanlv jnedude ap|riication of ordinaiy tanff 
US—St Louiv-San Francisco Ry Co v US 280 F2d 
838 ISOCtQ 610 

Gonrernment ogerts anflioritt to contract only at 
rates ofRred to public 

US—St Louisian Francrco Ry Co v US CIO 
280 F2d 838 
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Rhag nd posbag taniT ntes not FeQmred 

OC—VjT-Pdk, Int % Cavalv:*-SJcrage Cbro 'pp 
208 A. 2d «20 

C«-«ell"rton of rale tenders 
U S —United Van Liiss. I'm. \ L S 353 F2cl 741 17 ^ 
Oa 697 

GoluiuuCdt agents not enthonzed to c<mtract 
for me h^jher lowest puldished tariff 
s^icv^le 

US-^Gicat Nonhein R\ 0> \ L S 170 00 Ihs 
PnK^iciSed rates not binding on camo* 
US^Chicaso.B &QR Cd v US CiO 439 F2d 
1224, 194 00 688 

Tender as conrinning offers to govemnient 
cks 

US^ & H Tran^p Cb i, US 436 F2d 480 193 
OO 872 

CoastmctiQa of rate qnc^ation 
US—C & H Transp Co \ US 436 F2d 480. 193 
OO 872 

latCkiiL«t4tion of rate ftc 

US—Jet Fonbafding. Inc v US OO 437 F2d 
987 194 O O 343—Container Tianspott Intern 
Inc V US OO 437 F2d 1365 194QO 320 

V** -tw" of s*‘'>r e t 

US—C & H Traiap Co \ US 436 F2d 480. 193 
OO 872 

Single-tocter rate 

US—'Ttaos Oocan Van Service v US 426 F2d 329 
192 CtO 7S op supp 470F2d604 200 00 
122 

Diversion of shipment 

US—TtansOoean VanSennei US 426 F2d 329 
192 00 75 op Mipp 470F2d604 200 00 
122 

Gompensatioa 

US—Trans Ocean Van Service v US, 426 F2d 329 
192 OO 75 op sopp 470 F2d 604 200 QO 
122 

CLu^ fur additional transportation 
US—Trans Ocean Van Service V US 426F2d329 
192 00 75 op snpp 470 F2d 604 200 00 
122 

59 US—LoinsvineftNR Cb V US DCKy 106 
FSopp 999 

Condition not snigect to waiver 
US—Lowden v S**nQndc.Sliidds-L(Misdale Gram Co 
CCAMo. 97 F2d 816^ revd on oth gids 59 
SO 612. 306 US 516,83LEd 953 rdi den 59 
SCt 792. 307 US 649 83 LEd 1528 

Waitii«tinie 

US—Globai Van Lines. Inc. v US 456 F2d 717 
197 00 575 

CoBipnsaiUe £verdon irf sbqpmoit 
US—Trans Ocean Van Service v US OGl 470 
F2d 604, 200 00 122 

Estoppel 

Wash—UmoD Pk R Co v St>»l4m8n Fnnt, Inc 537 
P2d 1076^ 13 WasiiApp 824 
£2 US—Cmpinc.t.^ earners, Inc v US 161 
Fsapp 393 142 OO 297—Twentieth Century 
Anaaft. Inc v US, CAChi. 351 F2d 155 
Mo—Smith V ThomiBQii. 137 SW2d 981. 234 Mo 
App 1151 

US—Western Fte R Co V US 279 F2d 258, 
150 00 1—Routed Thro-Pac. Inc v US 401 
F2d789 185 00 428 

Tex—Texas&NOR Co v W A KdsoBldg Mate¬ 
rial Go. Qv App 250 S W 2d 42A err lef no rev 
err 

AmhlpMMa tariff schednie 

La—Louiuana & A Ry Co v Lounana PiiUic Ser¬ 
vice O ■vmvooR. 410 Sold 1118 
NY—Lehigh Valley R Co v Star Forwarders, Inc 
289 NYS2d 82. 56 MNc2d 535, affd 316 NY 
S2d 17a 64 Mnc2d 791 


Otr tommg 

LS—Long RCo\ LS DCN\ 307 

FSapp 

64 LS—Conmucial Cam-is v US 127 FSupp 
197 130CtCl 3b7 
66. Size of car as factor 

US—Cnii.a 30 A EIR Co \ Midwest Hdinev. Inc 
CVlnd 371F2d300 

page 736 

73 US—Lehigh \al R Co V US 149 FSupp 
884 138 0 0 166 

75 LS—Ldi*gh Val R Co v US 149 FSupp 
884 138 0 0 166 

7d US—Lehigh Va! R Cb v US 149 FSupp 
884 138 O a 166—Chesapeake A O Ry Co v 
US I6l FSupp 403 142 00 204 
77 US— Flonda Qtrus Commission v US DC 
Fla 144 FSupp 517 affd 77SO 589 352 US 
1021 1 LEd 2d 595 

page 737 

79. Ir—i«#eri truck 

Wash —Floe v Ced^;reen Frozen Pack Corp iaipni. n 
11 

88 LS—^Amencan She^ A Tin Plate Co v US 
DCPa IS FSupp 711 levd on oth grds 57 
SO 804 301 US 402. 81 LEd 1186. ich den 
58 SO 3 302 US 772. 82 LEd 599 

An additional charge may be made 
for spotting services amounting to “m- 
dustnal services*' withm a manufacture 
mg plant®* * 

89.1 US—Inland Steel Cb \ US DCIU 23 
FSupp 291 affd S9SO 415, 306 US 153 83 
LEd 557 

90. DisaUiYiraiice of storage ch&fiis 
US—Global Van Unes. inc v US 456 F2d 717 
197 00 575 

91 US —Te\-0-Kan Flour Mdk Co \ Tons & P 
Ry Co CATe\ 178F2d89 cert den 70SO 
665, 339 US 93a 94 LEd 1350 

Wis—\ Ldieity Trucking Go, 7 NW2d 
609 242 Wts 92 

Storage tonff controls r^hts of parties 

US—Oty oTNew Ofksns V CB Fox Co DCU 
33 FSupp 194 

Storage charge after stoppage m transit 
US—North 4m Van Lmes. Inc v Heller DC La 
246 FSupp 641 affd CA 371 F2d 629 

Implied andionzation to store goods 
US—Global Van Luies. Inc, v US. 456 F2d 717 
197 00 575 

page 738 

92 US—^Pilgrim Distnbuting Coip v Terminal 
Tcanvpon Cb Inc, DCOino, 383 FSupp 204 

Lite.aUte Ctonnieroe Cjornnussioa order held 
not appBcable 

US—Wewem Maryland Ry Cb v Cnmnmflity Qnedit 
Cbip. DCMd, 154FSupp 508 
95 US—North Am Van Lanes, Im. v HeBer CA 
La 371F2d629 

96. Ncct«p'ry warehouse h-'^ling 
US—Global Van lanes, Inc v US 456 F2d 717 
197 00 575 

98 Tc\—Tank Lining Cmp \ M&soun Pac R Go, 
Civ^, 598SW2d955 

page 739 

5 US—4iihisQn T & SF Ry Co v Ennan-How- 
dl Division eff Luna Sted & Trading Carp D C 
in 279FSupp 625—Cmnmun. NO *TP Ry 
Co V Chesapeake & O Ry Go CAVa 441 
F2d 483—^Ulmois Cent Gulf R Co \ Tabor 
Gram Cb DCIU 488 FSupp 110 


Mu.h —Detroit Terminal R Co v Budd Whod Co h 
N W 2d 126 311 Mich 638 

Tex—^Marvip Brown. Inc v Missoun-Kansas-Texasl 
Co of Tex Civ App 256SW2d 135 err 
rev err 

6 DC—US V ICC CA 198 F2d 958.91 LS 
AppDC 178 ce^ den 73 SCt 212, 344 LS 
893 97 LEd 691 

Effect of contract right to operate over anotta 
line 

U S —Southern Ry Co v Louisville & N R Co DC 
Ky 185 FSupp 645 affd CA 289 F2d 9H 

8 U S—^Hamson &igtiieenng & CoiKt Corp v At 

chnon T A SF Ry Cb DC Mo 78 FSq* 
906—Atchison. T A SFR Co v US IP 
FSupp 823 123 0 0 127 

01 —^Ilhnoix Cent Gclf R Cb v Sank^ Bros he 
3S4NE2d543 23 01 Dec 749 671HAi93d43f 
affd 398 NE2d 3 34 lllDec 328 78 I112dS| 

Tex—Texas A NOR Co v W A Kdso Bldg Mae 
nalCb Civ App 250 S W 2d 426, err ref no m 
err 

9 U S—Alaska Freight Lines. Inc v US 377 F3i 

58a 180 00 248 

Neb—^Farmers Union Livestock CtHnmission v Unu 
Pac R Cb 283 N W 498 135 Neb 689 

13. *'Iiitra plant” and ‘‘intra terminal” sintdh 
mg 

(6) Other cases 

US—Koppeis Co v US DCMuin 114 FSutp 
741 ' 

Miss —Illinois Cent R Co v M T Reed Gomtt Go 
51 So 2d 573 

page 740 

17 US—^US v Kansas Cuy Southern Ry Cb CA 
Mo 217 F 2d 763 

Midi—Detroit Tennmal R Co v Budd Whed Cb 
supra, n S 

Tex —Marvin ftown. Inc v Missoun-Kansas-Te\as R 
Co of Tex supra, n S 

21 NY—Bianchi v ScdTs Roebuck ACo 116 NY 
S2d 512, 203 Mnc 893 revd on oth gids 131 
N Y S 2d 495 284 App Div 709 revd on oth 
grds 150NYS2dl87 1 NY 2d 63 133 NEld 
699 

22 US—Armour A Co v Alum R Cb CCAID 
111 F2d 913 afhi 61 SO 498 312 US 195 » 
LEd 771 

24, Charge far wni{^ing cars 

US—Atchison T A SF Ry Co v Sunpson DC 
Kan 109 FSupp 616 

§ 315. -Chaiges as Affected bj 

Transportation over Seve^ 
al Lines 

Library References 
Gamers «=»193 
page 741 

26 US—^Atchison T A SF Ry Co v Bouzidm 
CAOU 307 F2d230-ChicagoANW Tramp 
Cb v Soo Line R Co DCIU 384 FSupp 22l 

Tex —Luther Moving A Storage, Inc v Roberts, Cb 
App 526 SW 2d 557 

No recoveiy for fadnre to comply with shippug 

aiiaii£iCiiients 

Olio—^Baltimore A OR Go v Producers Ltvedod 
Coop Assn. 131 NE2d 275 

Rccotc. j of OTcrpqrment to oilier carrier 

NC—Grissom v Heavy Duty Haulers. Inc 141 
SE2d 865 264 NC 450 

“toterlme freights defined 

US—Alaska Freight Lmes, Inc v US 377 F2d SSft 
180 00 248 

27 NY—New YorkS A WR Co v Qmtral R Oi 
ofNJ 156 NYS2d 99 revd on oth gids Ml 
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N YS2d 567 3 AD2d 999 afSi 181 N \ S2d 
SH 5 2d 828 *S5 NE2d401 
29 LS—^TiiwI 5»» & NVt Tramp Go \ Sen Line 
R Co DCin 384 FSui]p 226 

30. "Ciavhp*9*Hm rates” 

US— Gcnoal Motois Gwp \ US DC Mich 159 
FSnpp lt«8 afM CA 492 F2d 1243 

rvMtidii.<wis in land grant eipi9li9«tuin a^€eiiie«t 

US—^PjLific Coast R Co V US 165 OO 167 

Pi^742 

33 US—CI mbo a EIR Co \ Southern Ry Co 
CAInd 261 F2d 394 

Mo—Suiec\rd Phihpp Transfo'Lmes, Inc v Public 
Sennoe GoainusMaa. ^ip 599 S 2d 82 

*Tnnsit pnyiE^e^ 

US—Goieral Motois Cocp v US DC Midi, 359 
FSopp 1168. afid CA 492 F2d 1243 
3$ La—Vincent v Atlas Van Imest, Ik. A |9 219 
So2d 249 

40 US—Great Nbrthem Ry Go v Gc «r-i4y 
Credit Corp DCMmn 77 FSunp 780 op am 
81 FSupp 852—St Lguk-SF Ry Go \ Thomp¬ 
son. DCMo 117 FSupp 57 affd CA 218 
F2d 166 l cert den 75 SO 525 348 US 964 99 
LEd 752 

page 743 

42. Risk of less 

DC-United Van Lmes. Inc v US CA 448 F2d 
im 145 US ^ DC 267 

45. Tennnal carrier nere agent 
US—Penn^lsanu R Co v Charles £ Gibson Inc 
DCSC 23 FSupp 857 

50 US—Pam^anu R Co v Greeny DC Ala 
173 FSupp 657 

§ 31^ -Who Liable for Charges 

Library References 
Carriers <3=*1^ 
page 744 

61 US —Smitb-Pcny Eke Go v Transport Ocam- 

of Los Angfks. CATcs 243 F2d 819— 
& Sons Exp V Wdliam M Peny Inc 
DCNY 143 FSupp 156 

Me—CJ.SL cned m Graf Bros Inc v D ft E Realty 
Q>. 244 A 2d 806. 808 

N Y—Ddanvmc; L ft WR Go v Bhnk St Tniduiig 
ftCcMV -v Go 76NYS3d662 
Pla IV^^ylvaiiia R Co v Rubm, 198 A 521, 130 
PkSiqKr 578—^Palmer v Casskr 60 PaDist ft 
Co 494 

62 US—Thomif^ V T..ii«.k^.j Cotton Od Corpo- 
laboa. DCAxfc 54 FSupp 212^-ScjrAi u Ry 
system V LgFden 9upping Gotp DCNY 290 
FSupp 742 

Cd—Gddbnna Motor E^> i«nitrd v Chowdulh 
Union H«li School Dist, 20 CdRpir 768. 202 
CA2d314 

NY-Ontre Cameis. Inc v Barker 354 NYS2d 
215.44 AD 2d 312 

Penon lAo accepts Iwnefits of tuiff is bound 
by its If i tnt k ins and redprocal obligations 
US—Umon Vac R Co v Ihggiiis. DCND 223 
FSaiip.396 

IMIe -uo-Cky not penmtled 
US-Oueagoft NW Ry Ck> v T FiedcncL Jatk- 
mlnc DCMmn. 336 FSupp 1141 
C3ons 

US r> A-ttr V Hirii Oty TcraimaK Inc CABl 
683 F2d 1008 

page 745 

64 US—New Ycnk Cent R Co v Tranv-AmerKan 
FUaifi. r^.|i(..atian. CCAID 108 F2d 994 
129 ALR 206-aiicago Gnat Western Ry Co 
V Hopfanv. DCMmn 48 FSupp 60 


Tariff laws not intc^^fcd to determine who pays 
U S —Auhison T & S F Ry Co V Midland Cotqxra- 
tivcs. Inc D C Okl 306 F Supp 723 

65 US —Illinois Sled Co v Balumnic ft OR Co 
lU 04Sa 322. 320US 508 88 LEd 259—Ai- 
diison. T ft SF Ry Co v Midland Coopaa 
tnres. Inc DCOU 306 FSupp 723—In le 
Penn-Di\ic Stod Cpqs DCNY 10 BR 878 

Anz—Anaona Feeds V Southern Pac Tran^ Go 5i9 
P 2d 199 21 AnzApp 346 
Nd>—^Hdt Truck Lines, Inc % Home of Wines. Inc 
299 NW2d 767 207 Neb 568 
N C—^Atlantic Coast Line R Go v We&t Pamng Go 
44SE2d 523 228 NC 94 
Tex—Walton Tran^i Co v Homton Pipe Line Co 
Gnr App 358 S W ^ 744 err ref no rev or 
Goflunmi law prmciides goYon 
DC—Middk Atlantic Conference v US DC 353 
FSupp 1109 

66 US—^New Yoil Cent R Go v lattleJonesCoal 
Co. DC HI 25 FSupp 337—IHmois Sted Cb v 
Babimoce ft O R Go supra, n 65 

Omn —New Yrnk. N H ft H R Co s CahTornia Fruit 
Growers Exchange, 5 A 2d 353 125 Conn 241 
cen den 60 set 79 308 US 567 84 LEd 476 
NC—Gnggbx Stoker Service Co 50 SE2d 914 229 
NC 572. 15 ALR2d798 

of "noorecxHirse” danse 
US—Northern Pac Ry Go v Avurt-itrd General 
Conltaciors of ND DCND 152 FSupp 126 
N Y —^Pom Cent Transp Go v United Aero Marme 
Services. Inc 398 N Y S 2d 78a 91 Misc 2d 839 

67 NY —Flyixg Tiger Lme v Amencaa Bank Note 
Cb 96 N YS2d 618. 198 Mnc 483 

Tex—^Walton Tran^ Co v Houston Pipe Line Go 
OxApp 358 SW2u 744 err ref no rev err 

70 Conn—NewYork NH ftHR Cb V Cahfoniia 
Fruit Growers Exchange, si^a. n 66 

Ga—^Westover v United Van lanes. Inc 270 S£2d 
74 iS4GaApp 865 

ind—Pam&yhania R Cb v F E Mathias Lumber Co, 
47 N£ 2d 158 lUIndApp 133 

71 US—Porto Transput. Inc v ConxohAited Die- 
sdEkcCoqi DCNY 19FRD 256—South¬ 
ern Pac Co V Miller. Abattoir Co CANJ 454 
F2d 357 

Ind—^Penn^vama R Co v F £ Mathias Mathias 
I-umher Co. supra, n 'Rl 

N Y —^Aero Mjyflower Transit Go \ Rae. 118 N Y 
S2d 895 203 Misc 801 

Fa—Pennsylvania R Go v Sabbin]^ 33 LozLcgR^ 
II2 

Tex—^Beny V Best MoUx-Lmes. Qv 209SW2d 

430 

No demand made b im jr\ val 
Pa—Tbiku^lvanu R Co v Penn-Dd Supply Co 32 
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Ky—Ware v Biudiett. 321 SW2d 395 
Pa—Bexterman v Amaicaa Stores Co suixa. n 19 
23 Instmctioas awpiioper or properity refiised 
IQ—Pahner v GiOanfe; supra, n 19 
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24h Direcdoa of verdict for cani^ 

(3) Other instusces 

US—Ubi^ VjHci R Cb ^ -S 113 GCl lOO 

Aiiministrative rutmgs involving 
chaig^es against the government, as a 
shipper, are not bindmg in a judicial 
proceetogs.-'^- 

24w5 us—Baitunore & OR Co \ US If'' 
FSupp S6Z. 14! Oa !2k 

§ 320. -Right to Recover 

Libraiy References 
Carriers, «=»200, £02 

pagfi 766 

25 US—Dipo V Ringdvy L'es C\L»_j 
282 F 2d 126—Buriingum li>- hS 

4S2F2dS26 199 00 143 
Ky —CJJS. cited m Barnes \ louis i >I R Cr 
140 SW 2d 1041 1044 283 iCj 251 
Neb —Unioo Transfer Co v 3** V * 

383 ISl Nd> 326 

N C —State ex rd Noith Catobi.. oo. tiA Cs-tiimsm k. 
V Norfolk Soutliem R> Cb iOo S£2d 6Si 349 
NC 477 

Or—On^pn-Wasfaington R & C: \ o' 

P2d23a 164 0r 266 

Ccntnict pronaaon 

US—Stewart > US CaWjo j2'’F2J2C! 
Statute pravidlog for dedL.ctU£ Ui 2 :.ed 
States of o*«i|iOy»4^ does sot a|^ to 

US—Ddawaxe^L AWR Co . US DCNY 123 
FSupp 579 

2a (Md—OHahoma Ciijr-Ada-Afoiut R]^ Co \ 
State, 248 P2d 1005 207 Cd 30. Jpp di^-n 73 
Sa 104 344 US 861 97L£d 068 

]»8e 767 

47 US—WaiabP^serCo v NorthernFac Rj Co 
CCAMnm 154F2d436 

li^74S9 

56 US—HimdileOil ft Refiaiag Co * Great North- 
em Ry Co. DCMont 212 FSupp 7-*7—U S \ 
Btiilingtan Tmck Lmc; Inc DC Mo 356 
FSupp 582 

57 US—Aichiwii\ T & SF Aj Co \ iuosev* 
Ret^c Fcit ardukg Co» supra, n 10 

58 U^—nn^^M.St P ft PR Q> ^ Aiouene 
ta ProdiKis. Lmuted. C 4 V/aNh 2S3F2dM9 
—^Middlewtest Motor Freight Bureau v U S, C ^ 
Munu 433 F2d 212. cert oen 91 SO 2169 402 
U^ 999,29LEd2d 165 

Mo—Baldro V Soon Coimcy Mtli^ng Cc 122 S W2J 
8901 343 Mo 915 tevd on oth gids 39 set 943. 

307 US 478 83LEd 1409. refa den 60SO 35 

308 US 631. 84LEd 526 

59 US—Humble Oil ft Refmtng Go V Great Nratn- 
cmRy Go.DCMont.212FSupp 747—Stefike 

C(K V North /zjiua Sled ft Wire Co 
CAm.329 F2d308 

Motor Carrier Act 

U&—TIME Inc V US.AppDC ftln 79 SO 
904. 359 US 464, 3 LEd2d 952 

64 —Mtssoun-Kansas-Tcus R Co v SincLiir 
Frame Oit Co C C A OU, 112 F 2d 553-Gtent 
N^ Uka. Ry Go v, US QO. 312 r2d 901 

paseTTO 

65 ^ M. St P ft PR Cb V Alouette 
Peat PradocK. I-HOiled. C A Wash. 253 F 2d 449 

68 US—^Middlewetf Motor Freiglit Bunrai 1 US 
CJLMinn.433F2d212.c.eit dea 9180 21o9 
402 US 999 29 LEd2d 16S 
70 US—American Otystal Sugar Co \ Great 
Northeni Ry Go DCBI 168 FSupr % 


§ d2l. -What Constitutes an 

Overcharge 

73 US—Armour ft Go \ Chiciso M St P ft 
Pac R Or C A iU 188 F 2d b03 cert den 72 
SO ST 342 US 86a,%LBl 647 
Kjt —W .It K^der Co At Ji-son. T ft S r Ry Co. 

’6iP2d3t>S ISTKa-i 125 

pssge 771 

76 U S —Giu-i Nc*hir»» Ry Co i LS OO 312 
F2d'*01 

77 LS —Miwdlewcst Motor Freight Bureau « US 

C A .t33 F2d 212. 91 SCt 2ld9 

-ra" wS 9>» 2«Lfed2J 165 

l>-—Gro 5 an-i\..^'>in^. on R Ol Nav Co v Bcon supra. 
- 25 

"Z L S -A m ur ft Cc \ A ..h son T ASF Ry 
Ca CAIii 254 F2d''i9 ccr 79 5 0 63 
*5b LS :40 3 i EdIUl 75 

21 ij-v-S* -'s.JsrSF Rj Cc V Pollard. 154 

S 9 2 j 2 Arv IJ? 

§ S22. -Lianliity of Connecting 

Carriers for Overcharge 

yesSt 772 

94 JS—ssc.-T-Ka-'Sjs-fe\as R CO v Sinclnr 
P.^ifie 0>i Co lUitfa. " 6^ 

No Iv-bilily for 

I S—US 1 Bt.aAL DCCbjt .3? FSuop 22 

95 ITS—Aiis'iii.T-I-Ufe-sr-Tixas R Co % Sndair 
Pr..,ie Cl* O* sap*a, n 64 

$ 323. -Actions for Overcharge 

page 773 

5 US —CJS Cticd in lla*Tiscr. Fngin«.ring ft 

CiOT^t Cu-p \ \ichison, T ft SF Ry Co 
DC Mo 78 FSupp 906. QlO—Siutt v US 
CATe* 2»a r 2d la cert den 76 SO 48.350 
LS 822 ICOLEc 734 

Ab —C J.S. c-ttd m Tus..e^ Homes Co v Oswalt. 26 
So2d 365 869 248 AU 64 
DC—USv Daxid^i T'ander ft StwageCo CA, 
239 F2d 802 i04 USApoDC 72, levd on oth 
grds 79 SO 901 359 US 464 3 LEd2d 952 

£Qiriti;b^ in oi^m and fooctioa 
LS—WiLan Cyp*e^s Co \ Atlantic Coast Lme R 
Cb CCAPa 109 F2d 623. cert den 60 SO 
!I0i 31C US GSZ 8J LEd 1417. i4l8 

psge 774 

6 DC—^US V Assoc*ated Tian^rt, bic CA,305 

F2d 356. I64USAppOC 259 

7 SC—ChIJS. dteo m Moody v Stem SI SE2d 

163 168 214 SC 4S 

12 US—Mdiasco Industries Inc v Acme Fast 
Freight. Inc, C A Miss 49! F2d 1082. cert den 
95 SO 74 419 US 842. 42 L Ed 2d 70 

14. F» sad orders bdd fomidafiou for 

vcNbiK 

LS—^Naiioiifil Van lana, Inc v US CAld. 326 
F2d3ej2 

39 US—Clear NoxthemRy Co V US 00.312 
F2d%l 

page 775 

Other matters rdlating to junsdiction 
of the court have been adjudicated.-' ^ 

21.5 us— TIME ^ us AppDC ft Tex 79 
SO 904 359 US 464 3 LEd2d 952—US v 
Ganier. DCNC.236FSdiip 632 

25 FOuig of daim hdd valM rt^uiraneiit 
US—Sadis V Umvervd Car Loadmg ft OBtnbntiqg 

Go DCin.78 FSupp 619 

26 US—Ollahmn* Cmp V U5 DC 

OU.388F&1PP 4 


Neb —^Farmers Unicm Livestock Gcnnni&isian v 
Pae R Cb 283 N W 498. 135 Neb 689 
27 US — Shutt V US supra, n 5 
28. Shij^er not p&uiiltcd to h aiiii'i a^ 
DC—US V Associated Transport. Inc CA, jy 
F 2d 366 164 U S App D C 2S9 

30 US—US V DeQuecn&ER Cb DCAii.li 

FSupp 545 revd <ni oth gids CA 271 Fi 
597--Ba*ker \ Ijonisian^ ft A Ry Go DCU 
57FRD 489 

DC — ^US V Aw«oc(**ted Tianspim. Inc, CA. Ip 
F2d 366, 164 US AppDC 259 

Not aiqilicsibie 

US—Atlantic Coast Line R Co v US, 140FSor 
569 136 Cta 1 

33 US —Stott Bnquet Co v New York Ont t 
Co D C Ohio 92 F Suri US—^Femstem v Na 
York Cent R Co DCNY 159 FSupp 44 

page 776 

38 US —Stott Briquet Co v New York Gent 1 
Cc, D C CRuc. 92 F Supp US—FeuKtemv Nn 
York Cent R Cb DCNY 159 FSupp 40 
49 use A ^ 16(3X^)isiiow49USCA § 1706(0 
(d) 

49 U SC A § 16(3Xh) was repealed 

A d:tiTn relatmg to a shipment of 
property accrues, under the ^terstah 
Commerce Act, on delivery or tends 
of dehvery b> the earner.”® 

393 49USCA § U706(g| 

page 777 

Since the pubheation of Corpus Jars 
Secundum, the orcuit court of appeak 
has held that one who bears tl:^ bar 
den of the unlawful charge is entitled 
to sue regardless of who initially pajs 
the charge to the earner * 

47.1 US—Gabbert v Atduson, T ft SF Ry Co, 
CCA 93F2d56Z 

52. Govenunent not c to ptUacace 

US—US V Brtiike.DCColo 132 FSupp 22 

page 778 

Under the Transportation Act, 49 U.Si 
C.A. § 66, the Umted States may re 
cover overcharges against a motxir 
earner which tiled rates with the 
government as a party to a rate quota 
tion.*^® 

62.5 us—US V Francis. CACal. 320 F2d 191 
66 US—LyndibucgTrafiic Buxeauv Smiths Tram 
ferCbip orSteuatoii.Va.CAYa 339F2d47l 
HI —Baxter v AtchKcm. T ft S F Ry Cb. 35 N E21 
563, 310 m App 616 

69 D!—Baxter V Atchison. T ft SF Ry Co. sopte 
n 66 

page 780 

85 US^Hamson Fnjpn€*niig ft Const Corp r 
Atfh»nn,T &SF Ry Cb.DCMo 78 FSiqp 
906—Atlantic Coast Lme R Co v US. on 
140 FSupp 5S9-^S V Northem Fte Ry Go. 
DC Minn, 180 FSupp 828—ObiioisGcirt R Go 
V MuhA Vm Gram Go, DC Mo 308 FSupp 
323 

Tn—^EhimUe Od ft Refinuig Cb v Texas ft Fuc Ry 
Cb. 289 SW2d 547. 155 Tex 483 

3S~ of dnrge 

US—US V NewYo(1c.NH ftHR Go,CAMas, 
236F2dl01 tevd onotfa gids 78SO 212.3^ 
US 253 2LEd2d247 
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86 t S—Swiken-G^mtv Corp v Upion Pu. R 
Co C C \ K.jn 14^ F 2cl S08— Benjamin Motnr 
Exp Inc ^ L S C \ Mav. 251 F2d 5^7—L S 
c Francis. C\ Cal 32ttF2dl*>i 
89 us — HarnvM* Engmecniig & Const Corp \ 
\ ditsiMi T ASF R\ Co supra, u SS 

Dicn«.c9] 

us —Lvnchboi^ Tratfu. Bateau \ Smiths Transfer 
Carp S*aunttm Va CAVa 285 F2d *'43 

91 DC—US \ ICC CA 19* F2d 958 91 
bS\ppDC ns cert de-i 73 SCi 212 344 
L S 893. 77 L Ed <*91—Humble OJ & Rc*inipg 
Cn \ Gieit Northern R\ Co DC Mont 212 
FSupp 747 

781 

92 US—^Armour A Co v AtchivCMi, T &SF R> 
Co CAIU 23^F2d719 oen dec 79SQ 63 
358 US 840 3 LEd2d 75 

97 US—^Northwestern Auto Pans Co v Chicago 
B AQR Co DC Minn 139 FSopd 521 md 
on oth gtds C A 240 F2d 743 cert den 78 
set 16. 17 three cases. 355 U S 815 2LEci2d 
32 

Sndenoe ss to rMtson^Uencss or pro|inety of 
rates hdd ]p~-4!mi5s*hte 

(1) Moming<it.ir NicoU Inc \ Norton DCNJ 62 
FSopp 354 

page 782 

99 US—WatabPaperCo \ Sonhem Vac Ry Co 
CCAMmn 54 F2d 436 
Mo—Smith V Thoninoa. 137 SlKr 2d 981 234 Mo 
App 1151 

Neb—Unum Transfer Co v Renstnom. 37 NW2d 
383 ISl Nd* 326 

SralGOoe held saSGaeat 
(12) LS—Shuttv US CATes 218F2d 10 cert 
ikn 76 SQ 48. 3S0 US 822. 100 LEd 734 
Mo—McCkMinadL \ GeroUL App 253 SW2d 196 
(14) To show other ooaners 
L S —Chiugo. M StPAPRCov Alooette Peat 
Prodiic*&.Liinited.CAWash 2S3F2d 449^US 
V Canfield Dnveaway Co DC Mich 159 FSupp 
448 

Gd—Tran&mix Corp v -Soiitlp*m Pac Co 9 Cal I^itr 
7K 187CA2d257 

Tes—Panbpiidle & Santa Fe Ry Co s Wddi, Ov 
App 2S9SW2d2fi9 

PW783 

1 US —Hamson EnsuiCuiag & Const Corp v At- 
binson. T & SF Ry Co DCMo, 78 FSiqip 
906—Atlantic Coast tine R Co v US CtO 
140 FSupp 569 

Endeuce held iosiifiidait 

(4) Other cases 

US—^ninms Cent R Go s Midwestan Gram Co 
DCMo 308 FSupp 323-Oi->e9 & ^WR 
Co V Union Packing Co CANeb SMFZdia 
petition den 52? F2d 592 

DC—US V ICC.CA 198 F 2d 958, 91 US App 
DC 17Aceit den 73SCt 212, 344US 893 97 
LEd 691 

10 US—Hamvon A Const Gmp v 

Atchnon T ASF Ry Go vipra, n. 1 

W784 

15 US—US V C •FirlDmewayCb DCMich 
139 FSupp 448 

US—US V Ffancis.CAChl 320F2dl91 

Fuitog hdd emmeoiB 

US— us V FraMas,CAC:al. 320F2d 191 

18 US—US V A\soaa*cd Tran^iort. Inc CA 
505 F2d 366. 164USAppDC 239 

19 US—City of Danville v Clusapeake A O Ry 
Co DCVa 34 FSupp 620 


29 US—Cn\ of Danvilk. ' Chesapeake A O Ry 
Co supi ■ n 19 
17 C J D 207 nolL 54{e) 

page 785 

34 Us —Cit\ of DdP\illc \ Chesapeake A O Ry 
Co supra n 19 

§ 325. -Right to Lien 

Library References 

Carriers 0197 

35 Ga —Ivty v K.n A Box Van Pooltxy A Produce 

Cb 131 SE2d 147 107 Ga App 634 

36 US—In ic R Hal Gomptem Crude Oil Purchas¬ 
ing Co DC HI 39 FSupp 1 

Ga—^Ixcx X Knight A Bt^km Poultry A Produce Co 
13( S£2d 147 107 Ga App 634 
Mo—III aws Cent R 0> v A3 Fnedman A Co 
lot Slh 2d 440 236 Mo App 946 
Tes —Luther Movmg A StoragL. Inc v Rohertv. Civ 
App 52a SW 2a 557 

39 U b —^In n. Penn-Chxie Steel Corp Bkrtr^ N \ 
6BR 317 jfTd DC 10 BR 878 

page 786 

43 Kan—^Rodgers v Arapahoe Pipe Lint. Co 313 
P2d 74a 181 Kan 579 

45 US —Arkansas Fud xhl Co v LasL, C C A La 
133 F2d 79 

47 US —New korkCial R Co \ Tranv-Amencan 
Pctrofeufii Cmporatnu C C A Ill 108 F 2d 994 
129 ALR 206 

48 US—Younger V Plimkett DCPn 395 FSupp 
102 

fn Loiii^^nn 

(2) Arkansas Fuel Oil Cu v Lei^ CCA La 133 
F2d79 

Oi!-fidd eqitqiiBent 

Kan—^Rodgtx-> * Arapahoe Pipe Line Co 313 P2d 
740 181 Kan 519 

§ 326. -Gamers Entitled to 

Lien in General 

page 787 

64 US—Pennvyhunu R Go v Charles £ Gibson, 
luc DCSC 23 FSupp 857 

§ 328. -Property Suliject to 

Lien 

page 788 

87 Kan—Rodgas v Arapahoe Pipe Line Go, 345 
P2d 702, 185 Kan ^24 

Lessor of it iliP~ dnpped ooiket hf lessee who 
t -*Biieii lease hdd entitled to rcuivu' proputy without 
paymg 

NY—Diwount Rent>A-Car Cmp v Uuivecud Car- 
loadmg A Dkiiiibiitmg Go 259 N Y S 2d 65, 46 
MiM.2d288 

Towing of aolmnobOe 

111—^People ex id Carqr v Dnooln Towing Smvice. 
Inc 369NE2d9A 11 lUDec 64aS4mApp3d 
61 

§ 329. -Priority of Lien over 

' Ottier Claims 

page 789 

The cameras lien has been held supe¬ 
rior to a seller's hen * 

9L1. Unrecoided coaditioiial tales conlract 
US—Railway Exp Agency v Aiken, DCGa, 106 
FSupp 3% 

98 (Bd—Nmional Trailer Convoy Co v Mount Ver¬ 
non Nat BaidcATnKtCo orFaii6ixCoiin^.420 
P2d 889 
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§ 330. -Waiver or Forfettnre of 

Lien 

1 Ind—^TucLor v Capital Oty Rigger^ A|^ 437 
N£2d 1018 

4 lami for stozags of cars 

Md—Darby x Baltunore A OR Go 270 A 2d 652. 
25^ Md 493 

page 790 

22 Fb—Gonpanu Cubana De Avuexm. SA v 
Corofon-Oafi, Inc App i20 So 2d 46 

§ 331. -Enforcement of Lien 

page 791 

31 Nd>—Indiana Harhrr Belt R Q> v Alpini, 296 
NW 158. 160. 139 Neb 14 

Sale propK- 

U S—Datanoint Corp v Lee Way Motor Fraght Im: 
CATtx 572 r2ali28 

37 Pa—^PePiKxlvani .1 RR v Afemayer 90 Piud) 
L^L 373—^Penn-ylvaiua R Go x D^omo 41 
LiizLegRi^ 287 

NoRjuifaciai sale Dader storage Ifon 

Md—^Daiby v Baltimore A OR Co 270 A 2d 652. 
259 Md 493 

UaufoAM Cc z.aal Code 

Ga—REA Express. Inc x Gum. 205 S£2d 94. 131 
GaApp 33 

Jn^neot luniteO to iccoveiy tnm goods 

Fla—Miller v <:conQniics Labraaioiy Inc App 1 
Dixt 419 Sold 642 

Tex—Luther Moving A Storage. Inc x Rbbiarts, Civ 
App 526SW2dSS7 

39 US—Reading 0> x US 128 FSupp 745. 131 
Oa 44 

40 Pa —Penn^lvama R Co v DeRomo. supra, n 
37 

Non-aimpli3'~ce no effect as to good fidlh pm- 
diases 

Ga—REA Express. Inc v Ginn. 205 S£2d 94 131 
GaApp 33 

44 Neb—CJ.S vuled at Icnglh in Iiujmui Harbor 
Bdt R Co X A^iiin. supra, n 31 

page 792 

47 Anz—^Moufltam Slates Bolt. Nm A Screw Go V 
Best-Way Transp. 568 P 2d 43a U6 Anz 123 

§ 334. Definitioii, Nature, and Ob¬ 
ject of Demurrage Charges 

Libraiy References 
Gamers ®»100 
page 793 

La—CAJ5.libKfc fetter. , igMited hiSddey, LB 

AS Ry Co V BrasweO Sand A Gra«d Go, App, 
199 So 427, 428 

66 . At canuMW law 

US—PrmceMfg D> v US DCIH 437 FSupp 
1041 

68 US—Great Ndrtliera Ry Cto V US 312 F2d 
906. 160 aa 22S-GeneraI Mills. Inc v US 
DC Mum 364 FSupp 1278 

69 US—^nimois Cent R Co v Toas Eastern 
Tran5rn*“'"i Cmp CATex 533 F2d 272, vac 
m part on oth gnls, 551 F2d 943 

70 US—St Lous SGulh«-...itL.u Ry Co V Mays, 
DCAiL, 177 FSupp 182—Readme Go v Gom- 
modity Creoit Corp CAPa, 289 F2d 744— 
ICC V Oiegpn Pac InditaOiCS, Inc Or 95 
Sa 909. 420 US 184, 43 L£d2d 121 

72 US—Penn^huuna R Co v Moore-McCer w:k. 
lanes. Inc. DCNY 246 FSupp 143, affif. 
CA 370F2d430 
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DC—^I\crsen V LS DC b'FSupp 1001 •fld W> 
SCt «2% 527 US 767 W L Ed «98 tell dfi 6*» 
set 127 US iilO 90LEd 1041 
—C J S quoted at length in Missoun-KansrcTt.''- 
dis R Co V StancLitd Irdusine;. Inc 3Sh P2d 
632. 616. 192 Kan 1S1 

Fart r(in9pr«c«tami. part penait} 

L>S—Boibmoic & OCTR Co ^ US CA 533 
F2d 67S ten den 99 SCi ^520 t»o taits. -Ml 
LS 968. 59 I Ed2d 764 

page 794 

73 US—UhnoEk Cent R Co \ Tcv.** Eastem 
1 nmsn'i^aKin Corp CATe\ 533 F2J 2'*2, \aL 
a part on oth gids 551 F 2d 943 

Inclr<*e« conip''i4S?C!ur> and re^ilatiRy riemw its 
US—PnnceMfg Co v US DC IE 437 F Sapp 
1041 

§ 335. Right to Demutrage Cfaaiges 
in General 

76 US —CJS. cited IB Maldle AdaniiL Confieience 
V US DC 353 FSupp 1109 U13—llhnois 
Ctnt Gulf R Co \ Golden Tnangle Vfrholcsalc 
Cd-k Cu C A Mks 586 F 2d 588 

Pa—^Pennsylvania RR \ North Borough. 23 

WesiO) 124 

77 US —Southern Pac TranH» Co v \fatson Navi¬ 
gation Co DCCal 3S3 FSupp 154 

Qnaa contract not fonnd 

DC—^Middle Atlantic Conference v US, DC 153 
Fbupp 1109 

La —Qty o[ Nc* Oilcans 1^ and Thraugh Public Bdt 
R R /'ommivsioa of Ol> of Ne» Orlcaiis v Rapid 
Track Leaiang. Inc App 348 So2d 1299 
73 US—Fort Wortli Si D Rj Co \ Goodnastuie. 

Inc CATe\ 442 F 2d 1294 
Mich —Famsylvaiua R Co v Evan^ Produas Co 22 
NW2d 754 314 Midi 383 

Ri^sht to dkjbbuidfic not shoira 

79 US—Western Pac R Co v Pacific Portland 
Cement Co DCCal 84 F.Sui>p 15 foil 84 
F&ipp 17 revd on oth grds CA 184 F 2d 34 
cert den 71 SCt 282. 340 US 906i, 95 LEd 
655—Port Terminal R R Ass'n v CcniM41 Rice & 
Sugar Co CATex 38TF2d355 

80 L S—ChiCTgot RI & P R Co V FunutoR, For- 
waiden ofSt Louis, liu.. DCMo 272 FSupp 
62.afrd CA 393 F2d 537 

page 795 

No distinction is drawn between the 
right to demurrage where the earner 
bears the expense of unloading and 
where the consignee does.^^ 

845 US IVkuoylvuma R Co v Mboie-M^r- 
mack Lines. Inc DCNY 245 FSupp 143. 
af» CA.37DF2d430 

It is immaterial to the right to recov- 
er demurrage that the consignee’s ina¬ 
bility to receive, which relieves earner 
of the duty to unload before demurs 
rage charges accrue, is not his 
fault**« 

84.10 US—reoiffjrlvama R Co v Moorc-McCor- 
mack Lines. Inc, DCNY. 246 FSiqip 143. 
uffd. CA.. 370 F2d 430—Union Fhc R CO v 
U$,490F2d 1385 203 00 368 
85 Neb—CliTcngn ft NW Ry Co v hfaDoiy. 23 
NW2d73S. 147 Neb 548 
9i~~jr tbne fin* hunBng ind \or' - k ind u d ed 
ns port of ‘Tnn^ioitdtiaa service'*—Wc&ieni Oil ft 
Fnd CO V Great Lakes Pipe Line CO, C A Mmn 210 
F2d490 


Right of demunrage based on esfaidisheG tariffs 
U S —^Furprur*. Foiudrcicrs ol St Lotus Im. v OiiLa- 
go. RI ft PR Co C A Mo 393 F2d 537—Ot> 
of New Orleans and Through Pub>K. Belt R R 
Coinmis.'>*on \ Hansen ft Tidemonn Inc D C La 
391 FSupp 910 

Demurrage properly charged 
o3—Kansas Cit> Souihera R> CO v Kansas Cii> 
Powt' ft Light Co CAMo 551 F2d 1134 

86 L^S—^Dlestern Pai, R Co v Paofis Portiana 
Craient Co supra, n 73—^Southern Pot Tron^ 
Co V Matson Na igation CO DCCal 383 
FSupp 154 

87 LS—Great Nonhern Ry Co v US 312 F 2d 
906. luO CtO 225—^Pauiyylvania R Co v 
Moor..-McCmpacL Lipt.s. I>u. DCNlr 2*16 
FSupp 143 AfFd CA 370 F2d430 

Miss—Gent R Co v NT Wax Grocery Co 
45 So 2d 266. 20S Mrs 675 
N\—^Pennsyhanu R Co v BiodJ/n C iMitrocIo*'s 
Mjchinery Exchange; 61 N Y S 2d 217 
PO—^Fennsyhanu R Co \ DeRoiiia. 45 LuzLReg 
2^7 
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90 US—Pnnee Mfg Co v US DCIIl 437 
FSupp *041 

91 US—Chicago; M. St P ft PR Cb s MiCne 
ft Co DC Mum 91 FSupp 37—Reading Co \ 
Oexter-Caipento' Cbal Co DCNY 96 FSupp 
650 

Neb —CTucagn ft N W R> Co v Malhuy, supra, n 
85 

Pa—^Delaware. L ft W R Co v Na> Ang Lumber 
Cto ^3 Lock Jar 50. 56 \ork 9 

Tenn —Tennessee Cent Rs Co > Oimbedand Stoiage 
ft Warehouse Co 260 S W2d 208, 36 Tenn App 
684 

Purpose of detention rales 

DC—^AmeriLan E^xm-Isbrandtsen Lines Im. v Fed¬ 
eral Mantune Gontnmsaoa. C A 444 F2d 824 
143 US AppDC 366 

92 Neb—ft N W Ry Co V Mollmy. supra, 
n 85 

Wis—Scondrett v Worder.-Allen Co 299 NW 52. 
238 Wis 272 

93 US—rhic^igOi B ft OR Co v Blunk. DC 
Iowa. 101 FSiqip 219—St Louis, Southwestern 
R> C6 V Mays. DC Aik 177 FSupp 182— 
Qty of New Ortcims By and Through PuUic Bdt 
R R Conuiiis&ion v Sc.*ibevp Scrap Material Go, 
Ltd DC La 491 FSupp 46 

Kan—CJS quoted at length m Missoun-Kon&a&rTex- 
as R Go V Standard Industnes. 388 P 2d 632,634 
192 Kan 381 

Nrf>—Chtr^gn & N W Ry Co v Molloiy, Mqjra, n 
85 

Tenn—Tenn^seeCent Ry Go v CuuituLaidStorage 
ft WardKNtsc Co supra, n 91 

Wis—Scandrett v Wordcn-Allen Co siqnai. n 92 

94 US —Readily Co \ Dext^-Caijieater Coal Co 
DCNY. 96 FSupp 650—Chicago ft NW R> 
Co V UmonFjcLmg Co. DCNeb. 326 FSupp 
1304 

Kan—CLJJS. qnuted in MissoiiTi-Kansas-Texas R Co 

V Standard IndustiKS. Inc 388 P 2d 632, 634 192 
Kan 381 

95 Kan —CJ S. quoted lU Missoun-Kansas-Texas R 
Go V Standard hidustncs, Inc, 388 P2d 632, 
636. 192 Kan 381 

CliaiRes impmger 

US—Kansas Qty Soatbem Ry Go v Kansas Qty 
Power ft lo^t Co DCMo. 430 FSupp 722, 
alTd SSI F2d 1134 

96 US—St Louis-Sonth./cateaA Ry Go v Fandl. 
DCAifc, 114 FSupp 486, app dism CA 210 
F2d 6SS 

Kan—CJJSL qauted in Missoan-Kaiisas-Tcias R Cb 

V Sundoid Indwuncv. lac 388 P2d 632. 634 192 
Kan 381 
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§ 336. Conditions Precedent t 
Kighc 

page 797 

8 US—^Indiana Harbor BJt R Co v JacobSten 
Suns. D C III i7 F Su|^ 690—Chicago ft 
Ry Co V Union Fhckmg Cb DCNd> 7 
FSupp 1304 

La—SiUey LB ft S Ry Go v Braswdl Satfi 
Gravd Co App. 199 So 427 

Defense b> «h;|ipqr jQot rfaim within 
provisma 

U S —^Reading Cb v Commodity Qedit Coip CA 
Pa 289F2d744 

§ 337. -Reasonableness ^ 

Rules and Regulations 

11 us —^Rayirood City Cooi ft Transportatxn Ca 
poratioa V Ntw York Cent R Co CCAO^ 
103 F2d5b 

12 US—Western Od ft Fud Co v Great 
PipcLmeCo CA Mmn 2lGF2d490 

page 798 

13 us—St LouiS'Southwestern Ry Co v Fand 
DC Aik, 114 FSupp 484 app dwan CA '*|r 
F2d6S5 

§ 338- -Notice of Demum^ 

Rules or of Contract Provi¬ 
sions 

19 U S —^Westem Od & FneJ Cb v Great T 
Pipe Line Cb sapio. n 12 

21. Noftoe of procedure for fBing excase m 

U S —CohMurlo ft $ Ry Co V Southwestern Ruofiq 
ft Sheet Metal Cb DCOU. 374 FSiqqi 24 

§ 339. -Filing Tariff Schedules 

and Posting Demurrage 
Rales 

25 Kan —^Missoun-Konvas-Tcxos R Cb v Standad 
Industries. Inu 388 P 2d 632. 192 Kan 3tl 

Pa —Readmg Cb v r<ui>liivuMl. 53 Luz L Reg 1 

§ 340. -Delivery 

page 799 

29 US—Pennsyhrania R Cb v Momo-McGormai 
Lines. Inc DCNY. 246 FSupp 143 affil 
CA 370F2d430 

Wis—C JSL rated in Chici^ & North Western Ry Qi 
V Alram Bras Co 22b NW2d 360^ 362, fit 
W'is2d3i] 

Goods sold by railroad 

Cbl—Southern Pac Co v Hymon-Michtek Co, 147 
P2d 692, 63 Cbl App2d 757 

page 801 

44 U S—Houston Bdt A Teramu] R Co v Gannd 
Rice ft Sugar Go CATex. 411 F 2d 1224 cert 
den 90 SO 90S. 397 US 9C8. 35 LEd2d » 

Wk—S candrett v WordoKAlkn CO 299 NW 52, 
238 Wis 272 

§ 341. -Notice of R^diness to 

Deliver 

52 US—UnioB Fee R Co V US. 490F2d 138k 
203 aCl 368 

page 802 

54 Ill—lUmoK Gent R Co v Matthews Txansfa 
Go. 270 NE2d 47, 132 111 App 2d 1084 

Gc..stri rfire ^'Meiwent 

US—nhiMK Gent R Go v Ready-Mix Cb"**”**! 
Inc DCIa 323 FSupp 609 
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%i\—GuLago &. North lil^cstcoi R> Co \ Afrom 
Bros Co 22S N W 2d tA l^is2d Ml 
62 Ohio—N ck \ori Cdit R Co \ Rari Kiefer 
Kf»h Co 74 NE 2d 416 80 Ohio App 3b 

fVntteB notice 

(1) h S—Easiem Vlrinc Corp \ New Yort Can R 
Co CAN^ 355 F2d 30 
13} Enifure Box Cwp ot Stroudsburg \ Dtlawaie L 
AWRCbCANY I7I F2d 389 6 ALR2d874 

§ a42 -Failure of Consignee to 

Unload in Required Time 

page 804 

74 US—llhnois Cent R Co x Readj-M'x Con- 
ctdcloc DCLa 323 FSupp 609 
La—lUmois Cent R Co v Glaza- Sted Coro App 
244 So 2d 679 wnt ret 246 So 2d 863 258 La 559 

§ 343. Construction of Demurrage 
Rules and Contracts 

page 805 

77 US—Oi> of New Oricans V CB Fox Co DC 
La 33 F Sujq) 194—^PaciHc Ponland Cement Co 
V Western Fac R Co CACal 184 F2d 34 
cert den 71 SQ 282. 340 U S 906. 95 LEd 
6$S-Chw>sn.B &QR 0> X US QG 439 
F2d 1224 194 Ct a 688 

GonstRied m shipper’s fitm 
U S —SouBicrn Ry Co v Alfimmuin Go of Amenca, 
DCTenn 119 FSiipp 389 afld CA 210 F2d 
139—Chicago & N W Ry Co v Union PacLing 
Cb.DCNdi 326FSnpp 1304 
80-81 US—Raymond Ci^ Coal A Transportatioa 
Cwporalwn v New Yori. Cent R Co, xupra. n 
11 Facrfic Portland Gjneat Co v Weaem Pac 
R Co supra, n 77 

page 806 

87 US—Indiana Harbor Belt R Co \ Jacob Stem 
A Sons, siqira. n 8 

Or—CJJS. ciCed n Sause Bros Ocean T<roii% Co 
Inc V Gunderum. Inc 5i0 P 2d 541 544 265 Or 
568 

93. Modificafion of cojlit~ t 
US-Ch*»g0wB RQR Co V US OG 439 F2d 
122A 194 Ct a 688 

94 U S—THicagp & N W Ry Co V Umon Padang 
Cb DCNcb 326FSnpp 1304 
97 US—I -bfi" Harbor Beit R Co v Jacob Stern 
A Sons, supra, n 8 

99 U S—Ind»na Haibor Belt R Co v Jac»b Stern 
A Sons, sipra. n 8 

Pmsie track 

La Meno^ v J M BoigmcKS Cb 120 So 15 16. 
167 U 583. conT to 121 So 215 

§ 344. Who Liable for Demonrage 
Libraiy References 
Carriers «=»1(MK1) 

pageSQB 

1 US—Western Fbc R Cb V PaciiicFbrtland Ce¬ 

ment Cb. DCQd. 84 FSiipp IS. foil m 84 
FSupp 17 nevd oncih gids CA. 184F2d34 
cert den 71 SQ 282. 340 US 906. 95 LEd 
65S-UiiiDn Fbc R Co V US. 159 FSupp 613 
141 CtG 869 

Fa—Penmylvanu R Co v DeRnmo. 45 LuzLR^ 
277 

2 US-Frodding Supply Cb v US CAIO 194 

F2d 637—St LouivSouthwesteni Ry Cb v Far- 
idLOCArk 114 FSiqip 486^ app dism CA 
210 F2d 65S 

La—Robertson v Louisiana Font Groweis Assn. 
App 80 So 2d 190 

Me-Cigiierev Momvettc; 48 A 2d 257 142 Me 95 


—^New 3ori Cent R Co x Nugara Fruit Induv- 
tr*es 104 N \ S 20 614 278 App IX. 892 
Pa—Delaware. L 4L W R Cn x Nax Aug t iimN^ 
Cb Com PI 43 Lju^AJut 50 Sb^orL*^ 

4 Miss —Illinois Cent R Co x NT Wax Groi.er\ 
Cb -*5 So 2d 206. 208 Miss 075 

page 809 

16. IdSttffkiait ex&vase oi dMuimon 
La-Texas&P R> Co v Great Nat Oil Corp «La 
59 So 2d 426y 221 L. 37S 

17 Tv.im—Tennesbee Oait Ry Co x Cumberland 
Storage & Warehouse Co 260 S W 2d 208. 36 
TennApp 684 

War^JT^r an etc. 

(2) Outside contract may not be charged wnh demur¬ 
rage 

DC—Middle Atlantic Cbnterenoe x US DC 353 
FSupp 1109 

§ 345. Excuses for Nonpayment 

page 810 

25 US —St Louis. Southwesieni Ry Co ^ Mays. 
DC All 177 FSupp 182—^linum Pac R Co v 
Bartlett RCn Graiii.DCMo 393 FSupp 1347 
—fUmois Cent Gidf R Go v Southern Rod. 
Inc CAMns 644F2d 1138 

Neb—CJS. cited n rh^-»po & NW Ry Co v 
MaUory 23NW2d735 741 147 Neb 548 

26 NC—Norfolk Southeni Rv Cb v Glover 24 
SE2d 250 222 NC 594 

Freeasiiq; tem^ ^itiues held aot *^act of God” 
Mo—Missouri Pac R Cb X TenelL App 410SW2d 
356 

To daim relief under tariff rule pro¬ 
viding for refund or cancellation of 
demurrage charges a daim for rehef 
must be filed vnthm the prescribed 
time.*’’^ 

273 US—Norton V N 6 Faudougb. Inc DC 
N J 72 FSupp 3(^—St Louis. Southwestern Ry 
Co X Mays. DC Aik. 177 FSupp 182—Port 
TcrminaiRR Asfsnx Conndl Rkc & Sugar Co 
CATex 387 F2d3SS 

Relief as a ooiiditM« piece Ir t 
US—Cdorado & S Ry Go X Southvw&tuu Roofing 
A Sheet Metal Co DCOU 374 FSupp 24 
28 US—^Kansas Gty Southern Ry Co v Kansas 
City Pbwor A Light Go DC Mo 430 FSupp 
722.afrd SSI F2d 1134 

IxngsiMMreBieii’s strike 

US—^Port Terminal RR Assn v Cnmtv^n Rice A 
Sugar Co CATex 387 F2d35S 

32. Tariff pronraon rdaCie to 'T-nrHngr** 

(2} Other cases —Nenfon v Suprenic Fiml Sales Co 
DCNJ 72 FSupp 287 

page 811 

35. Act of God 

US—Gucago, B AQR Co v Edward HmcsT^imber 
Cb DCm. 320 FSupp 194 

36 US—Fennsylvanu R Cb v Mooce-McCbrmad 
Liiks.DCN\ 246FSupp 143 affd CA 370 
F2d430 

Mich—Pennsytvaiua R Go v Evans Products Go 22 
NW2d7S4 314 Muh 383 
Wn—Scandiett v Wordcn-Alkii Co, 299 NW 51, 
238 Wis 272 

37 US—St Loms-Southv^stua Ry Co v Farrdl. 
supra, n 2 

39 Ky —Gie^ahe & O Ry Cb v Gorman. 188 
SW2d316.300Ky 230 

page 812 

50 Pa—^Pennsylvania RR v Nordi fawm Borougih. 
Cbmn,23 WestCo 124 
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Page 815 

Doe dibgence standard 

US—PnnccMfg Cb x US DC III 437 FSupp 
1041 

§ 347. Enforcement of Demurrage 
Charges 

Library References 
Gamers ®=»196 
page 813 

61 US—^Baker V Chamberlun Mfg Onp DC HI 
356 FSupp 1314 

64 Kan —CJS quoted m Missoun-KansavTexas R 
Cb X S*aadard industries, *nc 388 P2d 632. 
637 192 kan 381 

Pa—Reading Co x Feiduwiiid 53 LuzLR^ 1 

65 Kan—C JJS qaoted m Mi%oup-Kansas-Texas R 
Go V Standard Industries. 388 P 2d 632. 637 192 
Kan 381 

Fa—^Reading Go x Ferdinand. S3 LiuLReg 1 
69 US—Baker X CliaiiiU.bm Mtg Coro DCID 
356 FSupp 1314 

73 Pa—Penn^lvama R Co > Bnddell. 60 York 
L^Ri^ 57 

74 US—Oty of New Qrieans By and Through Pub¬ 
lic Bdt R R Gmimis&ion % Southan Scrap Mate¬ 
rial Cb Ltd DCLa 491 FSupp 46 

AIGm atnre dtfoise 

ID—nimmsGent R Go v Matthews Transfer Co 270 
NE2d47 132 m App 2d 1084 

page 814 

75 US—niicago&NW Ry Cb V FrodihngSup¬ 
ply Co CAIU 179 FM 133—Umon Pac R 
Co V US 159FSupp 613. 141 QG 869—Un¬ 
ion Pac R Cb V Baitfett ACb Gram. DCMo 
393 FSupp 1347 

Ohm—New York Cent R Co v Karl Kcfer Mach 
Co 74 NE 2d 416. 80 Ohio App 36 
77 US—GreatNortheraRy Cb V US. 312F2d 
906. 160 00 225 

Cal—Southan Fac Co v Hynun-Mv'hr-h Go 147 
P2d 692. 63 Cai App 2d 757 
Midi—Pennsylvania R Co v Evans Froducls Co 
supra, n 36—Ow^apcAc & O Ry Cb v Wiener 
58 NW 3d 918. 336 Mich 548 
NC—^Nbifoik Sontliem Ry Cb v Glover, siqira. n 
26 

Ohio—New York Cent R Co v Karl Kiefer Macfa 
Co sn^a, n 75 

Evidacc hdd insnffideiit 
I4) To show otha matters—Si LouiSrSouthw«.sic.u 
Ry Cb v FandL DCArk. 114 FSupp 4S6w app 
daan CA 210 F2d 655—lOmas Qnt R Cb v 
Ready-Mix Concrete, Inc, DCLa 323 609 

lU—^niiooisCeat R Co v Matthews Transfer Go 270 
N£2d47 132 m App 2d 1084 
N Y Puku Cent Transp Co v United Aero hferaie 
Services. Inc 398 N Y S 2d 781^ 91 Mkc 2d 839 

page 815 

78. of law and fKt 

Q) New Ymk Cent R Co v James B Beny Sons 
Co 12 A2d 588. 338 Fa SOa cert den 61 SQ 31 
311 US 671, 85 LEd 431 

Cal —Southern Pac Co v Hymais-M -^'4: Co sn^a, 
n 77 

82 MKh-drand Trank Western R Co v Mount 
ClenwiK Sugar Co 269NW 208.277Mkdi 366, 
cot den 57 SQ 514. 300 US 6TQ. 81 LEd 
877 

Interest is not allowable where it is 
nimecessaiy for foil compensation 

833 DC—^Natumal Tnidang ft Storage Go v 
Fbin^Ivania R Cb CA. 228 F2d 23. 97 US 
AppDC 52 

84 U3—Norton V ^otmeycr.DCNJ.72FSupp 

188 
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§347 CARRIERS 

Page 816 

page 816 

86. Not arising out of same transaction 
N \ —York Cai' R Co \ Nugdrj Fnit Iiidiiv 
mes. i04 N \ S2d Sl4 278 AppDiv 8*)2 

§ 349. -At Common Law 

92 US—iVf(HngQine[\ Mard & Go % Nonhern Pac 
Tammal Co of Or DCOr 128 FSunp 475 
IM—Lew, V Roch. 6b NE2d 5«a 328 PI \pD 571 
NJ—Ganline v Mcnmouth Park Jot.kt> Club i48 
A2d I 2» NJ 47 

V Nc» York, VH & KR Co 29 
NE2d641 284 NY 117 

Te\—Tciias Mexican R> Co v I-ibdl, OvAi^ 230 
SW2d250 err lef 

Uncgmdi rates nmiing not forbidden 

US—American Tmcking Avsociatwcs \ An;liiso«i. T 
&SF Ry Ca !U.8'»Sa 16Q8 38^ li S 397 is 
LEd2d 847 leh den 88 SCt 11 12. 389 US 
889 19 LEd2d 197 

§ 350. -By Constitution or Stat¬ 

ute 

me 817 

96 US—nuc^&ElR Co V US DCIlI 384 
FSupp 298 affii 95 SCl 1943 42! LS 95b 44 
L Ed 2d 445 

DC—Nattonal Motor Fnagnt Trafik Ass^n \ LS 
DC.268FSupp 90 Affil 89 SCt 49 393 L S 
18 21 LEd2d 19 

Fla—Aitemun Traaspuii Lmes, Im. \ State. App 
405 So 2d 456 

Ga—Gnffin Coxay Go \ Penn^lvania R Co 92 
SE2d254. 93GaA{>p 54b 
Ind—Pennsylvama R Go > FE M«rina<; fjimhpr Qi, 
47 N Eld 158. 113 Ind App 133 
Kan—O A Sutton Goep \ McMaken Tranv&r Co 
233 P2d 717, 171 Kan 485 25 ALR2d 766 
N C —Atlantic Goavt Lme R Co v 18est Paving Co 
44SE2dS23.228NC 94 
Pa—Lyons Transp Co s Merhaincs CveraH SuppAy 
Co.27EneCo 80 

Wis—Hmarnin v Libeiiy TnicLutg Co 7 NW2d 
609, 242 Wis 92 

Contracts, etc. 

US—Cooper V Chic*^ RI & PR Oo, CAIowa. 
217 F 2d 683 

Motive ftar Raymeat nunaterial 
US—Umon Pac R Go v US bl SCt 1064 313 
US 4Sa 85 LEd 1452 fdi dm 62 SO 51. 314 
US 707 86L£d 565 

MaUu €i ngM. not ni grace 
US—Coonty, Cd v US, DCOd 193 
FSopp 145 

Origin of act 

US^Amencan Tiur^^ng A«mci*non^ v Alchnon. T 
aSF Ry Cb.lH,87SQ 1608,387US 397 18 
LEd2d 847 idi den 88 SO 11. 12. 389 US 
889. l9LEd2d 197 

Water carrier not cxcinpled 
US—State oTNY v US. CA, 568 F2d 887, app 
afterremuid600F2d 349, oert dm 101 SO 242, 
243. two ernes. 449 U.S 887 66 LEd2d 113 
97 OS—US V naHimnR ft OJL Co (%k», 68 
SO 494 333 US 169.92LEd 61S-Boynt«m v 
Com of Va Va. 81 SO 182. 364 US 454, 5 
LEd 2d 206 

DC—U.S V ICC.CA^ 198 F2d9S8 91 USApp 
DC 178, cert dm 73 SO 212.3UUS 893.97 
LEd 691 

ni—Oihenv Tcxa&ftNOR Go, 25 N E 2d 562,303 
IlLApp 606 

Ta—H RottwGo v Tens & NOR Co OvApp 
260SW2d 130 

96 US—Ohm Tank On-Co. V KenhRy Fi|Fi 4 .,nrvti 
Co CCAltt, 148 F2d4 cert den 66SO 38, 
326 US 730.90 LEd 434— ICC v North Pier 


Tenninai Co C C A Iti lii4 P 2d 64{k (xn den 
63 SO 1071 334 LS 815 92 LEd 17Jb 
Neb—^Umon Transfer Cb j Renstrom NW2d 
3S3 151 Neb 32b 

Agremnents providiiig for joint ti 
US—Baker \ Rtvs & Go DCMto 336FSupp 20 
99 US—^Louis'-uu & A Ry Co V Evpon Drum 
Co DC la 22oFSupp 89 levc on oth gnts 
C\ 359 F2d 311—Baltimo-e & OP Co v 
LS DCPa 391 FSunp 249 affo CA 594 
F2ii kSb 

Cal—Pepas>i\jnia R Co t Midstate Hartii.ultiiral 
Co 1-1 P2d 544 21 Oil2d 243 cert tr 63 SO 
r4 319 US 735 8? LEd 'b95 
Conn —New 'lofi. N H & 11R Co \ Califomia Font 
Gnmers EMLhantje, 5 A 2d 353 12^ Conn 241 
cert de>- 60SQ 7«i 30SUS Sb7 84 Ltd 476 
III—^Balnmore £ OR Co v Illinois Steel Co 4b 
LEd 2d 144 3!6inApD 516. n.vd on oth gids 
b4SCt 3?7 320US 508 88 LEd 259 
Iowa—Odor Rapids Hide Jl: Fur Go v Railway Exd 
A gency 46 N W 2d 545 242 Iowa tl2 
Miss—L M Kiikpatnck CO v ICR CO 195 So 
692, 19U Miss 15-^ 135 ALR 607 
Neo—Unicm Tiansfe* Co v Renstrom, «Dpra. n 98 
N S —Southern CO \ Wheaton Brass Works, 76 

A2d S90 5 NJ 594 cert den 71 Sa 614 341 
U S 904 95 LI2!2d 1343—Tunc-DC; im. v Tap- 
pips Inc 313 A 2d 234 126 NJ Super 179 afid 
331 A2d 62flL 132 NJSuper 5 
Ohm—Etna Ins Go v New \oci. Cmt R R, 17 Ohm 
Sbpp 169 

Or—^In re Piibhc Utilities Cbmr rfOr, 268 P2d 605 
20! Or 1—Consolidated Fra^tways Coq> oTDd- 
aware v Eddy 513 P 2d 1161 266 Or 385 
Pa—SOutfaem Pac Go v Vallq Frosted Foods CO 
166 A 2d 70 178 Pa Super 217 
Tex —HmrJile Oil & Reflning CO v Texas £ P Rv 
Co Ov App 275 S W 2d 824 levd tm oth gids 
289 S W2d 547 155 Tex 483 
Utah—£L Murphy Tnidong Co v ClntiMte Omtrol, 
Inc, 523 P2d 1224 

XW|.Dse of FiKti$ Act, etc. 

US—UnKm Pac R Go v US, supra, n 96—Boone 
V US CCATenn 109 F2d 560 
(2) Other st5*fi*ni«ts 

US—EmexaldljnnherGo V US CAOiuo,278 F2d 
840—Union Petraleiun Corp v US, CACMJ, 
37bF2d 569 cert dm 88 5 0 57 389 US 838. 
19 LEd 2d 101 

Ohm—Railway Exp Agency, Inc v Youn^town Plant 
£ Flower Co, 171 N£2d 220 

Fedetsl legi^Pmhaii not Intended to wwmurh 
iiila«<>bUe t*gpP*tinn 

US—MiswswiqH Pubfac Service ComniBSKm % US, 
OCM^.]24FStipp 809 affd 75 SO 599. two 
cases. 349 US 908, 99 LEd 1244 

|H^ 818 

2 Neb—Ai^dicalxu of Umted Mineral Products CO 

121 N W2(! 492, 175 Neb 285 
Tom —T-pww^see Cent Ry Co v Phan 198 S W 2d 
2^. 29 TmnApp 531 app transT 194 SW2d 
m. 183 Tenn 658 

3 US—re Thinl Avc Tianst Ctacp CANY 

233 F2d 310—Smith ft Frceznig Co v 

Lloyd Krause, Inc. C A Or 398 F 2d 128 
Cal—^Koliinan v Modem-Imperial Go, App, 48 Oil 
Rpir 492, 239 C A 2d 135 

Neb—Appheanon of re.£iisuu Trucking Go. 81 
NW2d 915. 164 Neb 85 

Pa—Johnstown, tiactum CO v Amal^pfnared Assn of 
Street, Elec Ry and Motor Coadi Enqi of Amer¬ 
ica. Local Dmsioa 1279 72 P^Dist £ Go 233 IS 
Cambna233 

Tex —Sontbwest Stone Cb v Railroad Cr 

QvApp 184SW2d69Len rtf —HiimUeOd£ 
Refining Go v Texas £ P Ry Go Ckv App 275 
SW2d82Arev on oth gids. 289SW2d 547,155 
Tex 483 


Stotnte not a|^^c*Me 
N Y -Application of Love; 155 N Y S 2d 266 
Federal end state stahites etnapaced 
Colo—Denver £ RGWRCo v Mirty 353 p 
1095 143 COkj 496; 88 A LR2d 1370 
€ NY —Hewitt V New York, N H £ H R Qi 
NE2d 641 284 NY 117 

9 ID —Mound Oty WandioiKe CO v (V 

R CO 200 N£2d 919 51 Dl App2d 103 

10 N \ —^Hemtt v New York, N H £ K R C 
aupra. n b 

13 US —^North American Fhil]ip% Corp v 
Air Freight Corp .CANY 579 F 2d 229 

§ 351 Nature of Discrimuiatig 
Prohibited; Unjust Ds 
criinination 

Libraiy References 
Gamers «=>2,13(2) 32, 199,201 

Rage 819 

15 US—^Union Pac R Co v US Mo, bl SC 
1064. 313 US 450, 85 LEd 1453 reh dm f 
Sa 51. 314 US 707 86 LEd 565—Umnah 
R Go V Bartlett £ Ca Gram. DCMb } 
FSupp 1347 

Car—Pennsylvania R Co v Midstate Horocuka 

CO 131 P2dS44 21 Gil2d 243 cert gr 63S( 
1174 319 US 735 87 LEd 1695-CiliSar 
Portland Co v Public Udbtiev rwmm 

smn of cm 315 P 2d 709 49 C 2d 171 
La—^KansaxOty Southeni Ry Go v Louisiaiia Fft 
Service Commivtoo. 73 So2d 188. 22S La 3 
Neb—Gbirago, B £ QR Co v Herman Bros, h 
8? N W 2d 395 164 Neb 24*7 
Tenn—Ward v Gulf M £ NR Co mSW2d9 
23 Tenn App 533 

Tex—AMcne £ So Ry Co v Tcndl, OvApp, 

S W 2d 37 err rdf—Angelnw £ Neches Rner 
Co V Railroad CnminKJuan, Qv Af^ 246 SW 
928 

Utah—UnKU Pac R Co v Public Service COnn 
Sion. 211 P 2d 821, 116 Utah 526 
Wash—Cotta v Wibon, 178 P2d 287, 27 Wash 
314 

Unjnst dBcrimination 

(2} Other matters 

US—^Lynchbufg Tiafiic Bureau v Ub, DCVa 
FSupp 874 aUd 84 Sa 1348. 377 US 270 
LEdZd 305 reh da 84 sa 1911, 377 1 
ICia 12 LEd 2d 1057—Balttmore £ OR Cc 
US, DCPa 391 FSupp 249, affil CA 
F2d85b 

NC—State card Utilities Gommirsion v North ( 
olina Motor Gamcn Assn. 117 SE2d 271 
NC 432 

Eqnal dunges by aD camera iar same dsti 
not €!OiJtu <tRf-toii by law 
N C —State ex id Utiboes GommASKm v North • 
ohna Motor Guners Ass’n, 117 SE2d 271 
NC 432 

Acts hdd not Aiireyya Sh'y discnaiiiiatoiy 
US—Providenoeand WoroesterR Go v US C 
666 F2d 736 

DC—ContmcntpIQrarnCo v US, 603 F2d 939, 
USAppDC 357 

NC—State ex id Utilities Communion v BndOd 
273SE2d 232.3QZNC 14 
Ohio—Anneo Sted Gmp v Pabhe Utifabes Com 
sum. 243 NE 2d 75 16 Ohm St 2d 144 
Wash—State ex td Railway Exp Agemy, Ik 
W aslungton Pubfac Service in. 354 

711. 57 Wash 2d 32 

Ail cfn^etitoK need not be R>cfesicd to bn 
nftetpto 

US—Omnty, Cd v US, DCCal. 
FSiqip 145 

17 US —Shaw Warehouse Co v So-tK-ni Ry 
CAAk, 288 F2d 759, idi da 294 F2d 
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CAEEIEES §364 


^ ikn 82SCI M3 3W US 850 8 L£d2c9 
Rth dea SCt Mi 3'*2 L S m 9 LEJ2d 
g4S—S ^ A.UEO Dnvea«a\ Co C A. HI 4M 
r2d iSoG 

\cb—ChH-^So. B QR Co v Hennan Bio^ Im. 

82 N 2d 40S 164 Neb 26S 
Or —K PubliL Uhlitics Com r <rf O' 2bX P 2d tfiS 
2010 1 

ProhaHted ih^fcrcucc 

US—North Amcncjn I%iUip5 Corp \ Emerv \ii 
FK%lnCbq> C4N^ 579 F2d229 

18 US—Union Pat R Oo v US DCNeb 132 
FSu|ip 72. af&l m furt and re<d in pait on nth 
£fds 76SCt 982.351 US 321 IGOLEd 1221— 

Cb V US DC Pa 166 FSupp 96 
Neb—Apphcalicai of Nebra^ Limestone PrDdiiu.rs 
AKii.97NW2d33l 168 Neb 786 
NC—Stale e\ rd Utilities Commission i Nello L 
TeerCb 146SE2dSll 26b NC 366 
Pa—Painsylsania R Co v PoUic Utdits Commission 
4 A 2d 622. 135 Pa Super 5 
Tom—^Waid v Gull M A NR Co supra, n 15 
OAer iiiiolgectioii^''le discnmnntioii 
US^londaOtnKCDiiimisMon V us DC Fla 144 
FSupp 517 add 77 SO 589 352 US 1021 1 
LEd2dS95-Baiitav US DCNJ i52 FSupn 
59 app dism 78SO 119 355 US 33 2LEil2d 
71 affil 78 SQ 123 355 US 34 2 LEd2d 
71—In re Penii'Dixie Steel Coip ffl^itcv N \ b 
BR 817 afid DC 10 BR 878 
AiL—Choctaw O & G R Co V State. 84 S W SQ2 
92 SW 26.73 Aik 373 

19 US—Tran^conriiiMM Bus SyNem Inc s C A 
B CATcx 383 F2d466.cert den 88SCi 850 
390 U S 920 19 L Ed 2d 979 ^[ip after remand 
432 F2d 1355 

Pa—City of Phdaddplua v Pennaylvania Publn. Utility 
Cu» ^ 63 A 2d 391 164 PaSuper 96 
Tes—Southwest ^one Co v Railroad Commis&ioa. 
supra, n 3 

j 352 . Uiqiist Discrimination 
as Qaestion of Law or Fact 

20 NY-«ewittv NcwYorl.NH AHR Co 29 
NE2d 641 284 NY 117 

21 US—LaLeCamem Assns US DCOliio.399 
FSupp 386 

9186 020 

25. Hdd Bot a pAXcAuee 
US—Atdmon T A SF Ry Co v Jidin Sexton & 
0> DCKan 339 FSupp 1202 

§ 354. Who Amenable to Law 
against Disciimination 

The prohibition of the Interstate 
Commerce Act agamst discrnmnation 
applies to any person or corporation, 
whether a earner or not®* 

29X CoBCMsiMis by alj to aliippas 

US—Umon Fac R Co v US, snura. n 15 

§ 355. In Whose Favor Law Against 
Discrimination Operative 

31 US—^LT BamnserAGo v US supra, n 17 

33 US—ICC V North PkerTenmnalGto CCA 
m 164 F2d 640. cert den 68 SO 1071 334 
US 815 92 LEd 1746 

f 356. -Shippers 

M6g21 

34 US—Mm^ipolis A St L Ry Co V Paafic 
O-i^'cRdbunonCo CAMmn 21SF2dl2fr- 
OrBiu...^i»l Stapperi Assn v US CACal. 328 
F2d966 


Mh,h —Am^nt^n '•'i nsp C* & I^^u . p_w Co 
\«nn America * N "W 2 ’ 52i W » 2if. - * 
ALR 911 

Mr—G M-svnr Pa^ R Co ilK 2.J 7 ’ 

342 Mo 542. Ltri dea 5^ S Ci "6 305 c ^ 6 ~ 
63 L Ed 5M 

Neb—Aopl<Lation c4 United Mnu-ra* Pn> «is Ci. i2* 
N a 2d 492 >75 Nto 2o5 

Pa—^Pennsshanu R Co \ Pub'ii. Utiliti CnumisMon. 
supra, n 18 

Term ‘‘shipiiCks'* 'ofiiides fomurders 

L S—US V Chtca^ Ifcights Tnick«ig Co ill SO 
SO 931 310 US 344 84 LEd 1243 

Order held not dtSuiB-i-aiion ngpRist other 
shippers 

Ala —^niiikjis Oat R Co V Thomas Auoa-na Kauim 
Co 155 So2d 794 275 Ala 23o 

§ 357 -Connecting Gamers 

36 US—Atemson. T ASF R\ Co i US DC 
Kar 194 FSqj^ 438—Omaha Grain Lcchaii^ 
V US DCNeb 194 FSupp 929 

Paafic Rulroad Acts 

bS-SoaihemPjc Co v L S DCNeb 277FSsipi> 
671 affd 88 set 1442 390 US 744 20 LEd2a 
275 

37 US—V-evtcm Pac R Co v US Ca! 8b SO 
338 382 US 237 15 LEd2d 29^ on lemand 
DC 263 FSupp 140 

40. ProYisifMBS broadly lateiv-Lted 

US—SoutlunPac Co % US DCNeb 277FSupp 
671 affd 88 SQ 1442. 390US 744 XLEd'^d 
275—Pnividenoe and Worcester R Co v US 
CAl 666F2d736 

PiKMr ap|Ht»al of preferential soIiat3>tion nud- 
ified 

US—Sonrh^Pac Co v US DCNeb 277 FSupp 
671 aOd SS SO 1442. 390 US 744 20 LEd 2d 
275 

§ 360. DisciiminatiGn as to Locali¬ 
ties 

page 822 

57 US—SiaitofNY vUS.NY 6750 1207 
331 US 28L 91 LEd 1492. leh den 67 SQ 
1527 331 US 866. 91 LEd >870; and 67 SQ 
1528. 331 US 866. 91 LEd 1871—CerTal A 
Southern Motor Frcii^t Tanft A&sn v US DC 
Dd 273 FSui^ 823, app after nanand 345 
FSupp 1389 

Neb—^Applieation ofUnited Mineral Prodnet*^ Co 121 
NW2d 492. 175 Neb 285—AppheatHm ol How- 
aid McLean Co 187 NW2d 300; 187 Neb 30 

Tex—Atthisaa T ASF Ry Co \ Port of Beaiunoii* 
Nav Dnt of J^enon County Q\ App 438 
S W2d 843, err lef no rev err 

59 US—Bannr-ircAOR Q> v US DCNY 22 
FSupp 533—New Yoii Cent R O v US 
DCN^ 207 FSuiip 483 

Neb—£ WhitlocL Truck Service, Inc v 9a]qiers 
Oil Fkid Traffic Ass n. 105 N W 2d 588. 171 Neb 
78 

NatKMal TraBsportatMHi polacy 

U S —Central A Southern Motor Freight TacdT A&s n v 
US.DCDd 273 FSupp 823 a| 4 > after remand 
345 FSupp 1389 

page 323 

60 US—StannlaiK County v US DCCal 236 
FSiipp 146 

Geographic locai»m 

US—Qm of Viigmia v CAB CA, 498 F2d 129, 
cen den 9SSQ 623, two cases. 419 U S 1048,42 
LEd 2d 642 


Page 826 

^ 3€I. Discrimination as to Particu- 
^ Commodities 

ab US—L\iKiibu<rgTtafficBureau « US DCVa 
225 FSapp 8T4 atfo 84 SQ 1348, 377 US 
2Ti 12 I 2d 305 vA dai 84 SQ 1911, 377 
US lOtO *2 LEL2d 1057 

$ 352. Services outside Scope of 
Cameras Duty as Such 

Librasy References 
Gamers <3=»32(2‘5<^) 

page 824 

71 C^—Deiieter v Annensaii. 180 P2d 998. 80 
Cal App 2d-i8 

SC—Aiuni.lL Oust Line R Co v South Carolina 
'HMk. ServicL Commission. 144 S£2d 212. 246 
SC 4i7 

75 ^ C —Ai*aruL Coast Line R Co v South Car¬ 
olina Piddle Ser\ice Conunissicni. 144 S£2d 212, 
246SC 447 

§ 363. Competition as Justifying 
Discrimination 

76 US—L r Bainnger A Co > US Tenn 63 
SCt 967 3 9 US I S7LEd3d 1171—Nattonal 
GyjMan Co (rlnion Cement DivKum) \ US, 
DCNY 353 FSupp 941 

Neb—Application of NdxasLa lami^one Prodiioeis 
Assn 97NW2d 331 168 Ndi 786 

NC—State ex rd Utilities CoiH>AK«inn v N^dlo L 
TeerCb I46SE2d51I 266 NC 366 

liy inijBst 

Neb—L E WhitlocL Truck Service. Inc v Shi^^rix 
Od Field Traffic A»n, 105 N W2d 588. 171 Nd> 
78 

NC—State ex id Utihties Cem o« \ find Oil Co 

2*>3SE2d 232 302 NC 14 

Bardea mi earner 

US-Scon Paper Q> v US DCPa 372 FSnpp 
721 affd 95 SQ 26. 419 US 807 42 LEdZd 
38-A l-r'lbrrgASons.Inc V US DCMich, 
408 FSupp mi 

page 825 

80 US—AnJusop T ASF Ry Go V US DC 
HI. 218 F Suf^ 359—National Gypsum Co (Hn- 
ron Ornient Dnnsioa) v US DCNY 3S3 
FSupp 941 

84 US—US V Union Fac R 0> DClowa. 173 
FSupp 397 dlfal 80 SQ 737 362 US 327 4 
LEd 2d 766 

Unlawfii] acUiily of coovetitor 

US—Stanislaus Comity \ US.DCCal 236 FSupp 
146 

§ 364. In General 

87 US—CHno TaiA Gar Go v KedhRy 

Co CCAIU 148 F2d 4, cert den 66 SQ 38, 
326US 75Q.90LEd 434-US v US Siiieitit« 
Rj^nmg A Mm Go supra, n 17—U S v IC C 
AppDC 77 SQ 241 352 US 158. 1 LEd2d 

Whidesak Graocis. inc v US 
DCKan 272 FSupp 274 

Qhn—^Kuchner v New Yoric Central Sysion, 94 
N £ 2d 283, 87 Ohio App 165—Trees v IVo-oyl- 
vanu R Cb, 109 N£2d 29 91 Ohio App 497 

page 826 

88 IH—Cbhen v Texas A NOR Co 25 N£2d 
562. 303 IBApp 606 

La—Lomviana A A Ry Go l^uKuma Piddic Ser¬ 
vice Commnsioii, 410 So 2d 1118 

Mas—L M KnkpatiiLk Co v ICR 0> 195 So 
692. 190M1SV 157 135 ALR 607 
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§364 CARRIERS 

Page 828 

W Miw—M Kirkoi'rKk i o \ ! C R '"o su 
p*-a. 1 Sh 

91 Ill — Ccnen \ Texas S. N C P in-a p dh 

92 US—^HoogerPasicrCs \ ^-twj'ciOP Co 
CAIll Po F2d 179 oar 70S C* 7»' TJ** 
LS 943 94 LEd ^59 

93 Msto—L M UK Cl ’C? C- -i- 

pra. n 88 

OU—&lver Motor Fieiglii Li*e^ * Vu\ ^ub 
Gaidc Co 249 P 3d 994 2^^ Ci J :«C 
WVa—CJ^ quoted ai .g Eicc*^ iv Pumcf 

Co V Viigi'-am R\ Co. 29 St2a--1 475 '26 
WVa 62b 

me 827 

94 Mas—L M Kirlpatnck Co t ' C R Cn sa- 
pia, a S 8 

2. Setficincut csimer to pai portioii of 

thwd party d«i»vs hdd r^jt discrissisiLci* 
y S —^Lobc Star Goncn' Coip * Pans; 'x-an R Co 
CAInd 356F2d90l 

§ 365. DiscriniinAt.c7i :n Furnishing 
Facilities for Transporta¬ 
tion 

Library References 
Carriers <s=»32. 

page 828 

6 US—ConhiiMital Suppers Assn v US C *v 
Cal. 328 F2d 966 

9 US —L T Bamoeer A Go \ LS rcan 63 

set 967 319 US 1 87 LEj M-.i—Maitin 
Bios Box Cb s ICC DCOr l2SFSoop 919 
revd (moth grds. CA 219 F2d 811 jot tLn 
76 set 50. 350 US 823 100 LEd "35 motion 
den 76SO 191—PtuduoeTcnnuul Redtj Co>i} 

\ N«ifYo*,NH &HR Cb lloFStpo 45* 
Ga—SouUieni R> Co v Geoi:gia PobLc Se*>ioe Cbm- 
ni«wi. 127 S£2d IZ 218 Ga 157 

10 US—HDoradoOilWoiis/ US Cal obSCt 

843. 328 US 12, 90 LEd i033—Umon R 

Cb « US Iowa. 80 50 ^37 362 US 327 4 
LEd 2d 766 

HI —Wilson & Go \ Werner Tran^ Co 69 N £ 2d 
713 330IBApp 25 

H- ts <4 cars 
(4) Odier cases 

NH—Alceriyv RaiwayExp Ajency, 77 A 2d 856 99 
NH 396 

Fa —JacLsan A PeiknK Co v Mialsoom Tran<^ Cb 
41 AJd 635i 351 Fa 583. cert dm 66 SO 42. 
326 US 733 90 LEd 427 

Softias 6^ skippez*k goods as emsKfvtmg dis- 

US—Wl»V^*eGn>cei'$. Inc ^ US. DC 
K8ii.2?2FSiipp 274 

page 829 

17 US—Mdleis Mw* Fice In& Co v 
C- NoilLLtu Ry Ce. CCAMmit 152 
F2d 292. 

N Y.^—Bush Tennnud Cb v Bush Tennuul 

R a>. 63 NYS 2 d 744. aCd 96 NYS 2 d o44 
271 AppDnr 835, app den 67 N YS2d 486^ 271 
AppDnr 883, oert den 67 SO 1533. 331 US 
843. 91 LEd 1864 

§ 366. -Distribution of Gsxs 

page 830 

24 US—St lam B A M. Ry Co X Bro.us^tlle 
Ihnr Dot ofCnmennCbnaqr Tex %SO 868 . 

304 U.S 295b 82 L Ed. 1357 leh den 59 SO 55. 

305 US 668 . 83 LEd. 4n-r%KnffK R1 A P 
Ry.Go V US. 10 32 SO 87. 284 US 80176 
LEd 177—Msrtm Bras. Bo* Go v ICC. supra. 
B 9 


^ 3 § 7 . -S'* itch Connections and 

ServiLeb 

puge 832 

50 N C —Sta.e ex Rr' Ji C-Ki »»!SMon v South- 
R r*' 12^ SE2d 255 N C 359 

52 US—p»>i ma R Co x LS DC Pa 216 
Fsinp i99 

'•iiL.'i— n.-r. ni T..mKa* R Cb x Badd Wned Co 1** 
N . 2d 126 3i Micfl 632> 

page 833 

53 M.. It'll TtminJ R Co x Biidd Whed 
Co su»n.» *• 32 

55 Lb —Hon-sa FunaLC Co Dorjtmn x LS DC 
N\ 53 FS^rn 34i aTd 65 SCt 41 323 US 
667 S9LF.. 5^2 -eh aen 65 SQ 1*2, 323 US 
xn 89 LEd (w7 

5 3fe8 -Teraainal Facilities 

page 834 

66 US — At'ant - COi- tLn. RCoxUS DC 
Ga 205 t Si.pp 360 atfd S3SCt 42 371 US 6^ 
9 I Ed 2d 47 

§ 376. -Expediting or Diverting 

Shipments 

page 835 

82 Kan—^Scbnrppirlx Camj^idl Sixty-Six Exp Inc 
411 P2d 881 201 Kan 448 

§ 371. -Stop-over Privileges 

ps^ 837 

96. Failorc to pay widssi credit period not 
discr*<ntnnfory 

I S—Gcmnoemai Shippui^ As&n n US CACd 
328 F3d 966 

Lfa!g«*wdiT^ recGid of late payineols ImM dis- 
ainHnfitory 

US—Coa.inca.al Suppcix Assn v US CACal 
328 r 2d 966 

§ 372. Giving Credit to Some Pi¬ 
ties and Requiring Pay* 
ment of Others 

page 838 

98 US—US V Pbnnsylvanu R Cb. DCFn. 308 
FS-oo 293 

Prepakl shipmeiit to cousigiiee hdd no prefier- 
ecce 

Ark —MkVioan Pac. R Co v Damott Gracciv A 
Gomirissjon Cb 4^1 S W 2d 798, 246 Ark 1286 

99 US—US V CetieTdl Expressways lac, DC 
Cbio 270FSJ55P 115 

N \ —Acio Mayflower Iransit Co v RaCb 118 NY 
S 2d 595 203 Mkc 801 

§ 374. Receiving Compenp^Hon Oth¬ 
er than That Allowed by 
Law 

7. Set-<^ 

i2) Other 

U^—U.S V Pcnnsiylvania R Co, DCFa. 308 
FSupp 293 

§ 376- -Duty of Carrier to 

Maintain Equality of 
Charges 

9 US—Cbodakt&v Southern Go. DC Mass 
295 FSupp 119— A I-*ndbr»g A Sims, Idl v 
US CCMich «8fSnpi> 1032—AtehKon, T 
ASF Ry Co V LS C A . 549 F 2d 1186. cert 


den 98 SO 223. three case* 224 434 US n 
54LFd2d 154 

Nd>—Appli anon of Nebraska Limestone Pmdmt 
Assn 97NW2d 331 168 Neb 786 

V Y —Kooks Transp Co x HilScrea Export A Inu- 
Cbqi 106NYS2d868 

IB Ncton"-* 

(3) Other matters 

Neb —Applw-ption of United Mineral Products Co \% 
NW2d 598. 178 Ndi 640 

page 839 

10 Tex—^Ledie v Houston Naturd Gas Coip Ci 
App. 280 S W 2d 353. err ref no re% err Cq 
den 77 SQ 43 

12 US—Chesapeake AO Ry Cb V US, D Cl 
Va. 11 FSupp 588 affd 56 SQ 164. 296 US 
187 80 LEd 147 

14 US—^Feraco, Uic v Geoisia Pac Cmp. DC 
Dd 313 FSiq^ 66D—ChKagfx B AQR Goi 
Edward Hnies Lumber Co DCfll 320 FSq| 
194—^Kiissoun Pac R Go v Lake Qiatks Gn 
A Grocery Co DC La, 320 FSu]^ 1064- 
Nueces County Nav No 1 v ICC CAi 
674 F2d loss cert den 103 SQ 446. 4S9 US 
1035 74 LEd 2d 601—Western Transp Cb r 
Wilson and Cb, Inc. CADI 682 F2d 1227 

DC—Ub V ICC.AppDC 77SQ 241 352US 
1S8. 1 LFd2d21I 

Mo—^Long Island R Co v Mufland Valley Ijimiw 
Co.l64SW2d93a237MoApD 147 

NY—^Kelldisr Car-ToMlmg A Distiibotmg Co v 
Muller Paper Goods Co 134 NYS2d 659—W 
R Grace A Co v Radway Exp Agoicy, fne, IB 
NYS2d 78G 9 AD2d 425. affd 202 NYSR 
281 8 NY2d 103. 168 NE2d 362 cert den U 
SQ 69 3o4US 83a 5 LEd 2d 57 

Tenn—Sontfaem Ry Co v Mayer Myers Paper Go, 
B2SW2d2a 191 Teim 164 

<,haig£.4 

(4) Other cases 

US—Swift A Cb V US 72 SQ 716 343 US 37k 
96 LEd 1GQ8—LomsviHeANR Cb v St Rtpi 
FaperCo DCFla 102 FSnpp 713, alfd CA. 
201 F2d 371—St Paper Co v Louisvdlel 

NRCb.CAFU 2GlF2d371 

Lukdat£.I«l aHaas 

US—Arrow Transp Cb v US. DCAU, 17i 
FSupp 411. aftd 80 SQ 406. 361 US 353,4 
LEd 2d 362 

Kkjiwxiis cooperatiOB out kUguLcd 

US—Coniifimtal Shippers Ass'n v US, CACd, 
328 F2d966 

Gameis and molar sh^peis not eqoally **p 0 > 
$fm!^ wifhiB Act 

US—Afriiison.T ASF Ry Co V US.DCDi.244 
FSui^ 955. revd on oth grds 87 S Q 1608; 387 
US 397. 18 LEd 2d 847, xBd 87 SQ 2094, 381 
US 445. 18 LEd2d 1307. reh den 88 SQ 11. 
12, two cases. 389 US 889, 19 LEd2d 197 

Ride of «*^?Kty 

US—Transcooniienial Bus ^stem. Inc v CAB 
CATex 383 F2d46a cert den 88 SQ SSaSSO 
US 92a 19 L£d2d 979 app after icnwiKi 432 
F2d 1355 

15 US—Ati^iison, T A SF Ry Go V US DC 
m 244 FSnpp 955, revd on odi grds 87 SQ 
1608. 387 US 397. 18 L Ed 2d 847. affil 87 SQ 
2094 388 US 445.18 LEd2d 1307 

NJ—Time>DC; Inc v Tappms. Inc. 313 A2d 23k 
126NJSQpcr 179 afiKl 331 A 2d 62a 132 NJ Su¬ 
per. 5 

The purpose of congress, ete. 

(2) Apphr-thihiy of act to "aH-oo^mndny" rates 

US—AB Stares Freight. Inc v New Yort^ NH A 
HR Co. Cbim. 85 SQ 419. 379 US 343. 13 
LEd 2d 324-State of NY v US.CA.S68F2d 
887. app after remand 600 F 2d 349, cert, den 101 
SQ 242.243. two cases, 449 US 887.66LEdhl 
113 
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Ujsh —L>cm Vjn Linrs. liu. t Qrie 512 P2d I10S 4 
Tias»iA|ip 182 
ft) Other stjif^nJs 

LS—Soutfacm PjL Truii< 4 > Co \ Commcatal Metj]s 
Co le* 102 SO 1815 456 li S 316. 72 L Ed 2d 
1 14 OT remanJ C A 6So F 2fa 264 
Ilf— IlfamiK Gent Gulf R Co \ SanLo Bros Inc 
184 N E3d 543 23 lU Dec 749 67 Ill App3d 435 
afld 398 N £2d 3. 34 ni Do. 328. 78 IP 2d 56 
-ALisLa Manne Truckmg \ Cinution Co 633 
P 2d 105 30 Wash App 144 cer* den 102 S Ct 
2045 456 US 964 72 LEd2d -190 
piyr iminatiim Water caineirs 

US—Seurjin Lines Inc v US DCNJ 233 
FSiqip 199—Atchison. T ASF R> Co \ US 
DCm 300FSupp 1151 a'ld 90SCt 568,390 
US 275 24 LEd2d467 
Cunei*s state of maid immaterial 
N \ —Aiihome Fiugbi Coip v Irving Trust Co 275 
NYS3d 863 26AD2d5G7 
FstrA-iug laise shiiqiers prtdiflnted 
US—Cen tal A Southern Motor Freight TanfTAssn v 
US DCDd 273FSun> 823 jpp aft^remand 
345 FSupp 1389 

page 840 

16 US—Atchison TASFR>Ois US DC 
Kan 194 FSupp 438—TransciMitinemal Bus S\v 
wm. Inc > C AB CATex 383 F2d 466 cen 
den 88 SO 850 390 US 920 19 LEd2d979 
a(^ after lenund 432 F 2d 1355 

17 US—Lynchburg Traffic Bureau V US DCVa 
225 FSiipo 874 affd 84 SO 1348. 377 US 
27a 12LEd2d 305 reh den 84SO 1911 377 
US lOia 12 L Ed 2d 1057—Cboper-JarreU Inc 
V US DCMo 226 FSupp 318. affd 85 SO 

49 379 US 6. 13 LEd2d21 

N Y —Airbanic Fnaglit Corp \ Irvmg Trust Co 275 
NYS2d 863 26 AO2dS07 
Proof oompeMne nuaiy not required 
US—A iJfidHetg & Sons. Ilk. v US DCMicb 408 
FSupp 1032 

18 Omn—New Yori. N H A H R Co v Cahforaia 
Frut Growers Ew hmigr. 5 A 2d 353 125 Conn 
241 cert den 60SO 79 3Q8US 567 84LEd 
476 

19 US—^US t Benjanun Motor Esp Inc, DC 
Mass 147 FSupp IS affd CA 251F2d 547— 
Eastern Freight Ways Inc v US.CANY 257 
F2d 703-Great Northern Ry Co v US OO 
312 F 2d 901 

DC—US V ICC AppDC 77 SO 341 353 US 
158 1 LEd2d211 

20 US—Stale of NC v US DCNC 128 
FSupp 718. afid 76 SO 45 350 US 80S 100 
LEd 723 

21 US—State of NC ex id North Onohna Utih- 
ws Gominission V ICC DCNC 347 FSupp 
103 affd 93 SO 1362.410US 919 35LEd3d 
582 

23. **An cooimodity” rates 
US—An Sidles Freight, Inc v New NH A 
HR Co Omn. 85 SO 419 379 US 343 13 
LEd 2d 324 

page 841 

Tlie statutory provisioiis forbidding 
earners from discriminating m rates 
between connectmg Imes have been ju- 
dioaily construed.’*' 

24J US—Western IV R Or v US Cd 86 

50 338. 382 US 237 IS LEd2d 294, on 
Tcmaiid.DC 263 FSupp 140-CeittrdlASoiitli- 
em MoitH-Freight TanfT Asfsn bic v US DC 
Dd 345 FSiipp 1389 

Under the Freight Forwarder Act, 
earners may establish ass^^mbhng and 
distribution rates, applicable to freight 
forwarders and others who employ 


earners under like conditions, which 
differ from rates applying to others 
osmg the same facilities or services 
Dissimilar operating conditions be 
tween two routes do not. per se, justify 
discnmmation, there must be 
something m the dissimilarity of oper- 
atmg conditions which would make it 
unjust to require a earner to extend to 
a connecting earner the same joint 
through rate arrangement which it 
Tnaintains with another connecting 
earner ^ 

24.10 us—Wc^emPac R Co v US DCCal 
2(i3 FSupp 140 

US—WevtemFkc R Cb v US DCCal 
263 FSuop 140 

Uadae pnyadice not shown 
US—StaieotN\ % US CA 568 F2d 887 app 
after remand 6iX) F 2d 349 cert den 101 S Ct 242. 
243 two cases. 449 US 8S7 66 LEd2d 113 

253. Assembling rates applicable only when 
OQ K earner used for line iiaiil 
DC—^National Motcu Freight Traffic Assn v US 
DC 253 FSupp 661 

Pnvate indindoal ^ip^ 5 mititled to rates 
DC—NatKqial Motor Fteight Traffic Assn v US 
DC 253 FSupp 6ol 

Ratn apply only to mto eii '* 

point for further niovcii..jit beyond as part of carioad or 
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ALeis Motor Lrus. IiIl \ Ljd^ Coincil Cirn 
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Conn —^MateralSt Inc v D^onoe Consi Cot» Cum 
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Ga—Soo'pein Ry Go v Flofter 44 SE2d oaS 76 
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CherwiI Co supra, n 7 

10 US—Gonsol«<**ed Rad Gorp v Standard MiB- 
ingCo DCNY 508 FSupp 277—CJJS. died 
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Co 131 P2d544 2! Qd2d243 cert gr 63SQ 
1174 319 US 735 87 LEd 1695 
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AppDix 354 Aifd ]27N£2d80 BOBNY 920L 
cert dca 76 sa 75. 350 US 838. 100 LEd 
747—Sdon Service. Inc v Pacific ft Atlantic Ship¬ 
pers. Inc 291 NYS2d 79 30 AD2d m affd 
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So 2d 278 
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amn. Inc v UdCmhy, 49 N£2d 517. 290 NY 
437. motion den 30 N£2d 1022. 291 NY 642 

Fh—Ahmne v Famsylvaiiia R Co IS A2d 507. 141 
Pa Super 558 

Tex —Stnckbnd Tiansp Go v Brown Exp. Qv App 
321 S W2d 357—A J. Tclibe A Sons Co v Brown 
Express. 341 SW2d 642. 161 Tex 456 

Shipper reqniied to rdy oo cmbibob law wbeio 
wapplicahai^ of statute shown 

Tex—A J Tclibe A Sons Go v ftowr Exprevs, 341 
SW2d 642. 161 Tex 456 

§ 4115. -Under Special Contract 

for Through Transporta¬ 
tion 

18 us— US V Mississippi Val Baige Une Co 
CAMo 285 F2d 381 


Mo—Uralton V ABC Fireprod'Warehouse Co 151 
S W 2d 494 235 Mo App 939 
Tex —^Thompson \ W E CoUins A Son Ov App 263 
SW2d 186—A J Tebbc A Sons Cb v Brown 
Express. 34! SW 2d 642, l6« Tex 456 

No liability for persmial injuries 
Ala—MotOT Tommal A Transportation Co v Sim¬ 
mons, 180 So 597 28 Ala App 190 

Gommon carriers, but not private cokiicis 
Colo —^McKay v Public Unimex Commission. 91 P 2d 
965 10* Cblo *02 

Freight forwarder 

N Y —^Wald-Green Food Corp v Acme Fast Freight. 
103 N 5 S 2d 768. 200 Misc 679 app den 109 
NYS2d 191 279 AppDiv 766, affd 110 NY 
S2dS14 200 Mkc 687 

Tenn—Cain-Sloan Co v Lomsvitle A NR Co 424 
SIV 2d 787, 22! Tain 70 

**I1iroagh route** 

<1) Defined 

US—Thompson s US Mo 72 SO 978 343 US 
549 96 LEd 1134—St Louis Southwestern Ry 
Cb V US K> 38 SO 49 245 US 136b 62 
LEd 199—Chicago. M St P APR Co v US, 
Ws 81 SO 163a 366 US 745 6 LEd2d 
772—Seaboard Air Line R Co v US 131 
FSupp 129 affd 75 SO 579. 349 US 902. 99 
LEd 1239 idi den 75SO 781 349US 941,99 
LEd 1269 
(2) Text of exBtenoe 

US—Ihompmnx US Mo 72 SO 978 343 US 
549 96 LEd 2d 1134 

page 887 

19 Fa—Schulte. Inc, v Dal^s Blue Line Transfer 
Co, 40 Luz Lqg Reg 415 

25 Mo—Walton V ABC FirL,«roQr Warehouse Co 
supra, n 18 
“Thmngh luliing** 

US—Texas A P Ry Cb v $t Loois Southwesiem Ry 
Co CCAMo. 158 F2d 231 254 cert den 67 
SO 866. 330US 825 91 LEd 1275 

27 Tex —Thompson v Gibbs, Ov App. 238 S W 2d 
213 remd 240SW2d 287. ISO Tex 315 

28 Me—^Maitm v CniMdian ftc Ry Cb 1 A2d 
224, 136 Bile 10 

ThkO.^ cootnet nut diown 
US—AE West Faroleum Co v Atchison T A SF 
Ry Cb. C A Mo 212 F2d 812 

page 888 

32 Ga—Thnistoiii Motor Lmes. Inc v Cmy, 180 
S£2d 285 123 Ga App 231 
40 US—US V BlisSiSSiiHU Val Barge Line Go, 
CAMo. 283 F2d 381 

§ 406. -Under Special Statutoiy 

Ptovisioiis 

page 890 

64 US—Scott Tnidc Line, Inc v rTivggOb RI A 
PR Cb.DCm 312 FSupp 511—World Wide 
Meats, Inc v niipago A N W Transp Co DC 
Iowa. 383 F&pp 807 

HI—Wilson A Co V Werno’Traii^ Co 69 NE2d 
713. 330 m App 25 

hhnn —SchatAr Inc v Mmirapc^ N A S Ry Co 
94NW2dS5I. 25ABiiim 248 
NY—General Qgar Co v Rr-4ing Co 38 NY$2d 
636b 265 AppDiv 322-Milis v Ldudi Valley R 
Cb 293 NYS2d 426b 57 Misc 2d 518 
Qiao—Deer Park Bakmg Co v OT.-dr.d A Chicngo 
MotwExp Co Aip,68NE2d 824—Kirchnerv 
New York Central System, 94 N£2d 283 87 Ohio 
App 165—Thomas Foods, Inc v lYuiuylvania R 
Co 168 N£2d 612. 112 Ohio App 76 
Or—^Koth Brown iJimber Yard v &lvier Wheel 
Ffpighthfies. Inc 582 P 2d 45. 35 Or App 631 
Pa—SchuItCb Inc. V Dal^s Blue Lme Ttander Co 
wqira, n 19 


Tenn -Tennessee Packers. Int v Tennessee Cda | 
Go 319 S W 2d 502. 45 Tenn App 57 
Tex—Texas A NOR Co v Dingfelder A Bbh 
ComAn> 133 SW2d 967—Texas Bifexican| 
Co V Mexican Light A Power Cb siqiia, 

7—Sin:kl»Rd Transp Cb v Jofanston. OvAa 
238 S W 2d 717-^ncUaiid Transp Co v 
Exp. Ov App 321 SW 2d 357 

Ti£ki«iuid express earner 
(2) Other matters 

NY—StormV PennsylvaniaR Co 220NYS2d3| 
30Mnc2d757 

Motor Cenner Act 

US—Textron. Inc v Lowdl Trucking Corp Di 
NY. 74 FSupp 322 

Provisioiis construed 

US—^Long Prame Paikmg Co v BAdwest Ebk 
F raght System Inc DC Mass, 429 FSnpp 2D 
Tex —A J Tehbe A Sons Co v Brown Express, 3 
SW2d 642. 161 Tex 456 

IidKntii^ carrier to i^hts of sliigp 

U S —Chicago A N W Ry Co V Union Fadong 0 
DCNdi 373 FSupp 734, affd CA 514 F 
3a pennon den 527 F2d 592 

Fkciglit forwarder 

U S —Season-All Industnes. Inc v Modiant Sfaqipa 
DCFb 451 FSupp 727 

page 891 

65 US — Dees v Antencan Cyamimd Go D( 
Miss 296 FSupp 615 

67 US — Arnoid J Rodin Inc v Aldmoi, T ■ 
SF Ry Go CATex 477 F2d 682 

Other statements of purpose 
U S —Season-All Industries. Inc v Merchant Snpper 
DCPa 451 FSupp 727 

W US—Stracmnai* V Palmer C A Mass 177 F2 
427 12 ALR2d 687 —Rks A Co v US DC 
Mo, 213 FSupp 791—Dees v American Cyan 
mid Cb. DCMiss, 296 FSupp 615—Sen 
Trudk Lin^ Inc v diiciigOb RI A PR Q> 
DCBl, 312 FSupp 511—Rocky Ford Movn 
Vans. Inc V US, C A Ark 501 F2d 13ci9 
ni—^BAisLi V Chi-^w|»«Le A O Ry Cb, 194 NEl 
361 44 HI App 2d 48. revd on oth grds 20 
NE2d22,31 IU2d423 

Mo—^Hlinois Cent, R Co v A B Fi edm^n A Co 16 
SW 2d 44a 236 Mo App 946 

Purpose of Motor Carriers Act 
Ala—^Bankera A Shippers bis Cb of NY v Blackwd 
51 So 2d 498. 255 Ala 360 

Frmght Forwarder Act of 1942 
US—Liischiiltz v US DCNY 144 FSupp 606 
N Y —WahLGicen Food Gofp v Acme Fast Froslit 
103 NYSZd 768. 200 Misc 679, app den 1(E 
NYS2d 191. 279 AppDiv 766. afld 110 NY 
S 2d 514. 200 Misc 687 

Term—Cam-Slaan Co v Lomsville A NR Cb ^ 
SW2d 787 221 Term 70 

Tex—ThonipBon v American Abrasive Bfetah Cb, 
QvApp. 253 S W2d S3 err ref Cnt den 7( 
SO 28 346 US 816b 98 LEd 343 

Mich —Hany Beck - A Cb v Wabash R Co supra 
n 15 

page 892 

70 US—Reiderv Thompson. La 70 SO 499.339 
US 113.94LEd 698 rch den TOSO 663 339 
US 936, 94 LEd2d 1354—Onesgn A NW Ry 
Co V Union FackmgCo. DCNeb. 373 FSo|p 
734 dSSd CA. 514 F2d 30 pennon den 50 
F2d 592 

72 Tex—Fort Taminal R Assn v Rohm A Haas 
Cb.OvApp 371SW2d403 

73 N Y-Wald-Green Food Cwp v Acme Fan 
Freight, supra, n 68 
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lex—Soiilli*e^cni Motw Transport Co \ Vail^ 
UeathoTiiake-s Im. 427SW2d597 37ALR3d 
MI4 

74 NY—Ontdoor Clothaig Co s Universal Car- 
ft D.sti^ - ting Co supra, n IS 

Onner Act 

( 1 ) Under Moter Carrier Act amending die CannacL 
Lonsignors action is maintainable gainst 
nptijl motor earner 

Li—Singi V NbJXmough Motor Express. App 187 
So 093 

Great Coastal Exp to use rtf'Great Am Ins Co 
V Fiddiiy & Guaranty Fite Cmp 46 A2d 93 186 
Md 112 

(21 Hdd col rarObpo.tive 

\ y —Ouukior Clothuig Co \ Umwtsal Carlo^ding & 
DkiiftiMtiiig Co 3NYS2dSS6 

(3) SidiragatioE nghtx extend to ‘'earner" not ‘Tor- 
ujider 

MkJi—Amencan Transp Co v liKaranLe Co of 
North Aipenco, 1 N W2d 521. 300 Mich 25a 141 
ALR 913 

(4) Other matters 

US— RissAO) V US DCMo 215 FSiipp 791 
Ta—SmdJapd TraiKp Co v Brown Exp OvApp 
321 SW2d 557 

pageS93 

80 US—^Boh Bttb Coast Co v Perry Heavy Haul¬ 
ers. DC La TlFSiipp 102. affd CCA 16f» 
F2d719 

Mo—Schneider v Campbell. 66 Exp Inc App 524 
SW2d 563 

82 US---Reiderv TVmpM>n.CAU 176F2dl3 
tevd on oth grds 70 S Q 499. 539 U $ 115 94 
L£d 69S,idi den TOSCi 665.339US 936.94 
LEd 1554 

83 Tex—Souihwcsicm Motor Tiansport Co v Val¬ 
ley WeathermaLeri. Inc 427SW2dS97 37AL 
R3d 1114 

84 US—SU V Palmer C A Mass 177 F2d 

427, 12 ALR2d 687—L E WhiUocL Tiiick 
Serxioe,iac v Regal DnOuig Co CACdo 333 
F2d488 

UullHhLaOd ma|.ert V 

US—Stnddand Tranqi Co v / .:-fi Distrdmtmg 

Co CATex l9SF2dS4b 
96 US—US V Gulf M ftOR Co DCLa 259 
FSupp 704 af&t. CA 391 F2d 545-Mollers 
Nursery faic v Unim Pac R Go DCOr 330 
FSud 863 

me 894 

92 US—Jbhmon Motor TmiiS|io>i t US 149 
FSupp 175 137 a a 892 

95 US-4tKsft Cb V US DC Mb, 213 FSupp 
791 

Actflf God 

(2) Other cases—Lmlc Rode Padoiig Cb v Cfaica- 
goiB ftQR Go. DCMo 116 FSupp 213 

pm 895 

96 US—Ftthonv Queago^ Rock Island A PR Go 
CAMo. 481 F2d 32a cert den 94 SQ 34a 
two cases. 414 US 104a 38 L£d2d 330 

Rl—fludftSonv Pahner 33 A 2d 415. 69 R1 388 
Tea—TciavAnzona Motor Freight, bte v Bennett. 
OvApp. 324 SW2d 32 

97 NC—Ins Go v IfalQ Transfer A 
Storage. Inc. 196 SE2d 822. 18 NCApp IS2 

RI —ftid ft Son V Miner, supra, n 96 

98 NJ—Fhmio Bee Coip v Smith Traiispoct, 
I •«««!. 156 A 2d 153 58 NJ Super 287 affil 
160 A 2d 627. 32 NJ 277 

Ry—Bondidd Bras Trudi Lnes. Inc v Edwards. 450 
SW2d240 


Goods «i>vt9nH«t from fo atder 

Torn —Cam-Sloan Co v Louisville & N R Co 424 
2d 787 221 Term 70 

page 897 

23 US—^Inland Vraterwajs Shipper A9>n. Inc v 
MisMsvappi Val Barge Line Cb. DCMo 194 
FSupp 818. app dism C A 289 F2d 374 oert 
dea 82 SO 123 368 US 876. 7 LEdZd T» 
25 US—Gohger Trading Co ofNY v rh..»]^ft 
N\k Ry Co CAlh 184 F2d 876 

page 898 

29 LS—^Kam> s Auto Par^ Inc V Bater D C Pa 
478 FSupp 461 

31 N€c«6«lly of Hiroi^ IrU ttf ladm 
US—^Mexican Light A Fono- Co v Peniiqtv.inia R 
Cb DC Fa 33 FSopp 483—US v S^boaid 
Coast Line RR DCVa 384 FSupp 1103 app 
dtsm CA 517F2d881 

Tex—^Mexican Li^t A Power Cb v Texas-Mexican 
Ry Co CvApp 190 SW2a 838 levd on olb 
gids l93SW2d 964 145 Tex 50 afM 67SQ 
1440 331 US 751 91 LEd 1779 

34 US—Stiachman v Palmer DCMass 82 
FSupp 161 vac mpanemoth grds CA 177 
F2d 427 12 4LR2d 687—Cbnd»Les v Smith, 
DC Mass 281 FSupp 1014 

35 N C—^Lcai) V Aero Mayflowa Transu Co Inc 
207SE2d78l 22 NCApp 702 

36 On inspectiaB made shordy after r^isal of 
ddiveiy 

US—Texas Inslnjments Inc v Branch Mbmr Fxp 
Cb CAMass 432 F2d 564 

37 US—Mexican Light ft Power Go v Texas Ntexi- 
canRy Cb Tex 67 SO 144a 331 US 731.91 
LEd 1779 

page 899 

40 US—Mexican L^ ft Power Co \ Te«i& Mexi¬ 
can Ry Co supra, n 37 

41 US M-mtL ight A Fbwer Co v Texas Mexi¬ 
can Ry Go. supra, n 37 

page 901 

61 NY—CJS cited m WaldGteen Food Corp v 
Acme Fast Fmght, 103 NYS2d 768. 773 200 
Misc 679 app den 109 NYSOd 191 279 App 
Div 766,aiid U0NYS2dS14 200 Misc 687 
65 NY—Wald-Gieen Food Cocp v Afanc Fast 
Freight. 103 NYS2d 768, 200 Misc 679 app 
den 109 NYS2d 191 Z79 Aj^Div 76^ afiH 
llONYS2d514 200 Mbc. 687 

page 902 

69 Tex—StiiJdanJ Transp Go v Wagner Ov 
App 374 SW 2d 251, err ref no rev err 
73 Kan —Young v Santa Fe Trad Transp Go 298 
P2d 235 179 Kan 678 

§ 407. -Contracts Limitinif liar 

bility to Caniar’s Own 
Line 

page 905 

7 US—General Am Txansp Coip s Indiana Har- 
faor Beit R Co CAIU. 191 F.2d 865. cen den 
72 Sa 63a 343 US 905. 96 LEd 1324 
9 US V*" Lifihi Power Go v Texas Mexi¬ 
can Ry Cb Tex. 67SQ 144a 331 US 731, 91 
LEd. 1779—Ainencao Syodieiic Runber Corp v 
LomsvilleftNR Co,DCKy.291 FSupp 723 
— S' V All lodtastriLV, Inc v M&Jiant Sbp- 
pets, DCFa 451 FSupp 727 
Mbs— New Orleans ft NER Cb v Elias^ 39 So2d 
274 205 Mtss 658 

Ohm—Thomas Foods, Inc v. Fcnn^ivaain R Cb 168 
N£ 2d 612. 112 0110 App 76 


Page 910 

Notaboa oa hill of la£og 
US—Federated Dqit Stores, Inc v Bnnke.CAF]a, 
450 F2d 1223 

Wntten chum reqairod 

US—^Pe*tni-Nonh River Avsoc-*«»e^ v Che^^a5<^ft O 
R> Go CANJ 562 F2d26B 

page 906 

10 US—Sti^hfiiap V Pahner DC Mas, 82 
F Supp 16i vac m port <» oth grds C A !77 
F2d427 12ALR2d687 

16 NY—Berger V 34di St Garage^ Inc 219 NY 
S3d74 28 Mbc 2d 298. aSa IS8NYS2d754 2 
AD2d97:.afid I48N£2d 883 3NY2d70] 
PI N\S2dS24 

page 90S 

35. Net'e^vly of fihng H<»nK mliim tuae limit 
NY—WoodASdbek V WahasfaR Cb 204NYS2d 
488. afid 107 NYS2d 1001 279 AnpDtv 657 

39. h:-4iwg 

US—Federated Dept Stores. Inc v &mLc CAFla 
450 F2d 1223 

§ 408. -Righi of Gamer to 

Make Throug^h Contract of 
Caniage and Also to Limit 
Liabilitj to Its Own line 

page 909 

50 NY Berger V 34ch St Garage. Inc 171 NY 
S2d 824 3NY2a701 148NE2d883 

§ 409. -Duty to Notity Connect¬ 

ing Carrier of Arrival of 
Goods 

55 La—V Rnera S En C v Texas ft NOR Cb. 
31 So2d I8a 211 La 969 172 ALR 791 ai^ 
dism and xcit den 68 SQ 71 332 US 75a 92 
LEd 337 

§ 410. -Duty to Deliver Goods 

to Connecting Carrier 

page 910 

62 Tex-Snuthv Brown Exp, OvAffi 343 SW 2d 
SSa err ref no rev err 

Interlining; interchanging Inter¬ 
lining IS the praetioe whereby a carrkr» 
whose certified routes do not reach the 
shipment destmation, transfers the 
shipment to another earner for deliv¬ 
ery One form mvolves a tnp-lease, 
that IS, the sh^ment trailer is ta^en by 
the transferee but no trailer is given in 
exchange, the trailer tak«i being 
leased by the transferor for completaon 
of the trip^^** An interchange in¬ 
volves a truckload quantity, so that tiie 
exchange of trailers elnnmates the ne¬ 
cessity of unloving and reicadnjg’^” 
Interchanging, thus, is a form of mter- 
Immg whereby trail^ are switched at 
the point of transfer.”” 

723 us— GilbatvilleTiuckiagGD x US. Mass 
83 SQ 217. 221. 371 US 115 9 LEd2d 177 

72J.0 US—GiBertville Tracking Cb v US Mass. 

83 set 217. 221. 371 US US, 9 LEd2d 177 
72J5 US—Gdbotvillr Tracking Cb V US. Mass. 

83 sa 217 221 371 US itS. 9 LEd2d 177 
72J20 US—GdbertvitleTracking Cn v US.Mms. 
83 SQ 217. 221. 371 US 115, 9 LEdJd 177 
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Page 910 

§ 412. -Whet Constitutes Suffi¬ 

cient Deiivery to Connect¬ 
ings Carrier 

page 911 

81 Md—Gre^ Cixt%tal £xp to Lm. of Great Am 
Ins Co \ Fidelity & Guaranty Fire Corp 40 
A 2d 93 186 Md II2 

§ 413. -Duty to Give Shipping 

Directions to Connecting 
Carrier 

page 912 

90 La—Duet \ Saia Motor Freignt Line. Ini. App 
3ol So 2d 263 

Me—Martin \ CPac R> Co 1 A 2d 224 136 
Me 10 

Mma — CJS atcd in Scbader Inc v Mmneapolis. N 
A S Ry Go 94 Nl\ 2d SSI SfflL 254 Mum 248 

§ 414. -Initial Carrier as For¬ 

warder or Warehouseman 

95 US—^Locust Cartage Co \ Tran«-anienLan 
Freight Lines, Inc CANta^ 430F2d 334 cen 
den 9i SQ 365 400 US 964. 27 LEd2d 383 

Pa—^Phtladdphia-Pittdniigh Camas Inc \ PLnnsyi- 
vania PuUic Utihty Canmts&ion 138 A 2d 693 
ISS Pa Super S88 

page 913 

97 U S—Republic Caiioaditig ft Distnbuong Co \ 
Missoun Pac R Co CAMo 302 F2d 381— 
AquascutihH of London Inc v SS Amencan 
Champmi. CANY 426 F2d 20S 

98 Teic—Soathan Pac Co v Soutfaem Rice Sa*e« 
Co Civ App 174 Sih 2d 1018, levd on o^h 
gids 178SW3d264 142 Tex 365 

99 dno—Deer Paric Raknig Co v Cleveland & Chi¬ 
cago Motor Exp Co App 68 N E 2d 824 

6 US—Tcxtfon. Inc ^ Lowell TrucLmg Corp 

DCNY 74FSUPP 322—General Am Traibp 
Corp V Indiana Harbor Belt R Cb CA 191 
F2d86S oert den 72SQ 636^ 343 US 90S 96 
LEd 1324 

Ill—Wilson ft Cb \ Werner Transp Cb 69 NE2d 
713 330 in App 25 

7 Ill—Type ft Preas of III Inc v Goner 164 

N £2d 223. 24 111 App 2d 186 

8 US —Textnm, bic v LoweU TnicLing Corp su¬ 

pra, n 6 

111 —ft Press of ID Inc v Goner 164 N E 2d 
223.24inApp2d 186 

page 914 

12 US—Ftignm Dismbutuig Corp v Terminal 
Tf spnvt Co Inc DCCHiia 383 FSupp 204 

Ludiililp mder Cannek anwndBKnt 

US—Onc^ftNW Ry Go V Umon Packu^ Co, 
DCNeb. 373 FSupp 73ft afid CA 514 F2d 
30 petition den 527 F2d 592 

13 Ga—Washburn SlongcCb V Elhott. 92 SE 2d 
28,93GaA|ip 456 

§ 415w - Acts of Initial Gamer 

Resulting in Iiqury after 
Deliv^ to Connecting 
Carrier 

15. Iivroper kriins 

US—Federated Dept Stores^ Inc v Bmikc^ CAFla 
450 F2d 1223 

§ 416. — Delay in Transportation 

pw9l5 

22 La--Sini|dex Mfg Corp v Cook Truck lanes. 
faiu.App 88So2d49 


27 US—Raj-O-Vac v Chicago A NW Ry Co 
DCWix 121 FSupp 409 

31 U S —CondaLcs v Southern Pac Co DC Mass 
295 F Su|^ 121 

§ 418. Rights, Duties and labilities 
of Intermediate or Termi¬ 
nal Carrier 

Ubrary References 
Gamers «=»170 et seq., 219 et 
seq 

page 916 

38 US—Riifi&Co '• US DCMo 213 FSupp 
791 

Smtduiig services 

Tex —C Vtriknucider ft Sons \ Sou*iiem Pac Lines. 
OvApp 121 SW 2d 639 

39 Tex—^Scndkland Tiansp Cb v Wagner Ov 
App 374SW2d251 err ref no rev err 

41. Notice of nondehvery . 

US—Tn-State Produce Cb v Chicago B ftQR Go 
DC Iowa. 104 FSupp 452 

Ddivo^ cam& as i.akdkO'v^"^" 

(j S —Chicago ft N W Ry Co v Union Padong Co 
DCNcb 373 FSupp 734 affd CA 514 F2d 
30. netitiffli den 527 F 2d 592 

page 917 

There is no liabOity for nusquotation 
of rates.""^ 

46l 5 US-^ohnson Mach Works. Inc v Chiragp 
B &QR Co C A Iowa. 297 F2d 793 

§ 419. -Duty to Receive and 

Transport Goods 

47 US —^MontgOiuuj Ward ft Co v Northern Pac 
Terminal Co of Or DCOr 128 FSupp 520— 
Inland Waterways Shif^iets Ass n, Inc v Missis- 
appi Val Barge lane Co. DCMo 194 FSu| 4 > 
818 app disn CA,289 F2d 374 cert den 82 
set 123 368 US 876.7LEd2d77 
Mich—Harry Bedccr ft Co v Waiiadi R Cb, 55 
NW2d 77ft 335 Micfa 159 
50 Mo—Emersoa Elec Mfg Cb v Tennmal R 
Assn of St Loms. App,262SW2d323 
58 Mich —Van Laerop v ft O Ry Cb 

57 NW 2d 431, 335 Mich 702, cert den 74 S O 
4a 346 US 834 98 LEd 357 

§ 420. -Duly to Furnish Suit¬ 

able Gars and Other Facili¬ 
ties 

page 918 

66 Ga—Adantfc Coast Lmc R Go v ^xiry Flour 
Cb. 11 SE2d 809. 63 Ga App 611 

69 Tex—CJS l cited m Texas ft P Ry Go v 

F De Oudad Juarez. SA CkvAm>, 

309 S W2d 92ft 933 err lef no rev err 

70 Tex—Texas & P Ry Co v Euip^^—ioo* De 
Qadad Jiiaiez, SA Qv App. 309 SW 2d 92ft 
err ref no rev cn* 

71 US—Gmrhm H Moon^ Ltd v Fandl lanes. 
Inc CANY, 616 F2d 619, cert den lOI SO 
217. 449 US 875. 66LEd2d96 

page 919 

73 Ky—nno'Sdd Bras Tiudr Lmes, Inc v Ed^ 
wants. 450 SW 2d 240 

Tex—Texas ft P Ry Go v F^ppcidora De Cnidad 
Juarez, S A. OvApp 309 SW2d 926, err ref no 
rev err 
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§ 421. -Care of Goods in TVar 

sit 

79 US—Gordon H Mooney Ltd v Fandl 
Inc CANY 616 F 2d 619 oert den 101 SC 
217 449 US 87S 66 LEd 2d 96 

Duty to re-ice 
(2) Otba cases 

US—US V Rrtding Cb DC Pa. 184 FSupp 3 
alfd CA 289 F2d7 

Ga—Powdl V Stern 25 S£2d 114 69 GaApp 3 

§ 422- -Duty to Follow Roiittn 

Instructions 

p^ 921 

96 Ga—^Pollard V Jefiers-BonnerCo 19S£2dU 
66 Ga Ak> 757 

§ 423. -Duty to Deliver to Soc 

ceeding Carrier 

2 NY—Storms Pcnnsylsdnia R Go 220 NYS 
347, 30 Misc2d757 

§ 424. -Liability for Loss or h 

jury 

Library References 
Gamers <&=>177, 219(5) 

page 922 

7 us—US V Seaboaid Cbast lane RR DCV 

384 FSupp 1103 app dnin, CA 517 FSiip 
881 

Ga —^Powdl V Stem. 25 S E 2d 114 69 Ga Ai^ 26 
Kan—^Yonng v Santa Fe Trail Transp Co 298 P 
235 179 Kan 678 

La —^Yu^ieh v Acme Fast Fm^t App 54 So 2d 86 
afld 63 So2d 743. 222 La 747 
NY—^New Yoik ft Honduras Rosano Mm Go 
Riddle Airlines, Inc 162 N YS2d 314 3 ADI 
457 affd 172 NYS2d 168. 4 NY2d 755, 1-. 
NE2d93 

NC—Chile V Viignua ft CSR Co 29 SE2d 6S 
224 NC 857 

Pa —Jackson ft Fedcins Co v Mushroom Transp Q 
41 A2d 635 351 Pa 583. cot den 66 SQ 4 
326 US 733. 90 LEd 427 
Tex—^Miller ft Kbller Moten Freight Lines v Gilhhni 
CivApp 232 S W2d 88ft err dism 

Fault of iaitial carrier 
Other matters 

Od—BBD Transp Go. Inc v Bulkr, 122 CjIRpt 
357 49CA3d 124 

Nondeliveiy 
(2) Other cases 

Mass—JUqip Invnlatix' Cb v Boston & MRR 11 
NE2d359,330Mas& 205 

L-tantate riiqinrent or tbraug^ MD of ladm 
US—Season-All Industries, Inc v Merchant Shipper 
DCPh 417 FSupp 998, mod on oth gids 45 
FSupp 727 

page 923 

8 Ga—Atlanta, B ft CR Co \ Panersem, 4 

SE2d 177 75 GaApp 189 

Switefing carrier 

(5) (Rher cases—Lomsiana Southern Ry Go v Ai 
derson, Oayton ft Co CALa 191F2d7&4 

11 Mo—CJJ& cUed m Ernest E Fadler Cb i 
Chicago RI ft PR Co. App 261$W2d391 
398 

page 924 

12 US—Jedmson Maim’ Transport v US, 14 
FSupp 175 137 a a 892 
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1 ^ ljS-4Ceystaiie Motor Fitigbt Lints v Brdnnon- 
^gn-iign Cigar Co supra, n 7—Coininadit> Cred¬ 
it Ovp V Norton CCANJ 167 F2d 161 

page 925 

22 N J '-Laiooln Farai Pradiitts Corp \ Central R 
G) ofNJ NS A2d 20a 81 \JSuper Ibl 

23 US— RrwRCovUS DC Mo 213 FSu^^ 
791 — LitsaL Meat Go \ Baker CACblo 446 
F2d329 

m—Minki V Chewpe-ite & O Ry Go 202 NE2d 
22.31 Ill 2d 423 

Ifo—Didz V Southern Fac Ry Co 28 S W 2d 395 
225 M04PP 39 

NY-Mife V Lehigli Valley R Go 291 NYS2d 
426 i 57 Misc2d 518 

OU—KIttver v Midnesteni Transp Inc S34 P2d 
662 

SC—McOready > Atlantit Coa&t Line R Co 48 
SE2d 193 212SC 449 cert den 69SQ S3 33S 
US 827 93 LEd 381 

Tei—Southen Pat Co v BiaMe*^ Hardware, Inc 
Ov App 382 S ^ 2d 149 ecT ne^ no rev err 

Ftapose of Cb. AmendmeBt 
US—MdSers Nursery Int v Union Pac R Co. 
DCOr 330 FSupp 863—4niok! J Radm. inc 
> Aicliisaii.T & SF Ry Cb CAT« 477 F2d 
682-US V Seaboard Coast Lint RR DCVa. 
384 FSiipp 1103, app dean C A SI7 F2d 881 
Iowa—Albiaa Elevaior Go > Chtrrgo A N R Transp 
Go 254 NW2d 6. cert den 98 SQ 301 434 
US 904. 54LEd2d 190 

pi«e926 

K US—^Mewan Light ft Power Co > Texas Mevi- 
canRy Co Tex 67SQ 1440 331 US 731 91 
LEd 1779 

26 US—US \ Mnsnsippi Val Barge Lmc Go 
CAMo.285 F2d381 

28 US —Standard Brands v Boston ft M RR su¬ 
pra. n 23 

Conn—Ideal Humbug & Heating Cb v New York, 
NH ft HR 0> 124 A2d 9f» 143 Com 640 
La—Close v Misvoun Pac R Co. App 191 So 596 
NY—rol4lK«g V Dekwaie; L ft WR 0> 40 NY 
S2d44. ISOMisc 176 

Cumack Anundnieiit hfU iaap/ic^F>- 
US—Marks MQs Cb v New York Cbit R Cb 
CAMich. 448 F2d 68—US v f^bwid Cbast 
Lmc RR, DC Ya. 384 FSopp 1103 ^ di&m 
CA S17F2d881 

Umfini Cnwiwreial Code 
US 1^4 ks M% Co V New York Cent R Co 
CAMicfa 448 F2d68 

page 927 

29 NY^ddb ^ v Ddaware, L A WR Cb. 
siqira. n 28 

RI—BudftSonv Fhimer 33 A2c! 415. 69 RI 388 
31 SC—^McCready v Atlantic Coast Lme R Co. 
biipra.n 23 

34 US-Snryer ft Go v Atchnon. T ft SF Ry 
Cb DCMass. 282 FSupp 791—Macks M% 
Co V New York Got R 0>. CAMich. 448 
F2d68 

ID M_ju V Southcni Ry Go 223 NE2d 314, 79 
UAppld 1 

La RturV nimoisCent R Co,App 268So2d8] 

page 929 

41 US—AnoU J Rodm. Inc v Atchisnn. T ft 
SF Ry Go CATea.477F2d6ft2 
SC—McCraaify v Atlantic Gnat lane R Cb. supra, 
B 23 

Tea—Stnddand Tnnsp Co v Johnston. OvApp, 
238SW2d717 

pi0e93O 

44 os P ASSMR Co V Mct- 

al-MatiuInt CAMum 323 F2d903-^"ocf- 


tion of Maiyi^ Pilots \ Baltimo'e ft O R Co 
DCMd 304 FSupp 5*8—^Pnocnix Ins Co v 
Moixm RR C 4 Minn 438 F2d 1403 
Ky—\ Peruisylvanix. RR 132 SW2d 9SQ 
280 K> 191 

La—CJS. oted tn Bancroft v Yazoo ft M VR Qi 
193 So 481 482. 194 La 115—Fnschhertz Elet 
Co V StntUaiid Trjmsp Go 264 So 2d 64u 262 
La 791 

Mich—^Hany Becker ft Go \ Vrahad R Cb 55 
NW'2d 776. 335 Midi 159 
Mo—^Emexc E Fadler Go v Chicago, R ! APR Co 
App 261 SW2d 394 

Pa—Aiwine v PcorrqfKaiua R Go 48 DauphCo 54 
Tenn—Cain-Soan Co v LouKstlle ft NR Go 424 
SW2d 78" 221 Tenn 70 

Tex—CJS. qpoted ns Panh.iqf1k- ft SF Ry Co v 
Montgomery Civ A]^ 140 S W 2d 241. 245— 

Consolidated Fbearanbag Go v Union Tnidi. De^ 
pot, Inc OvApp 3S6SW2d693 

Shipnent from fmdba coimtry not willim stat> 
Bte 

US—Stiachman v Palmer CAMass. 177 F2d 427, 
12 A L R 2d 687—SJardF v Pennsylvania R Go. 
DCFa 90FSuiqi 96I.ami CA 184F2d575 
N Y —CoidUaK v Ddawane. L ft W R Co supra, n 
28 

Fa—Alwine V Penns^vania R Go IS A 2d 507 141 
FaSoper 558 

Local tniiq>o.bd>m oompanj performnig local 
semce 

NJ—New Jers^ Bdl Td Co v Pennsylvaniar-Readii^ 
lanes. 78 A2d 15% H NJSupci 129 

/^/ir-hOiiy of Carmack Amendment 
US—YcckeiJ^-»c*w>whau«i Inc » Texas kfexicaii Ry 
Co.DCTex 165 FSupp 204. mr onotli.gnls. 
CA.263 F2d791 cert den SOSO 75.361 US 
827.4LEd2d70—R*ss&Cb v US, DC Mo 
213 FSupp 791 

NY—Oar V EneLacLtwannaR Co 381 NYS2d 
159 85 Misc2d713 

Tck—^H audkV Gvir C ftSF Ry Co OvApp 246 
SW2d913 err ref no rev err 

Tnm^ortatifMi Act tibondly constnied 
NJ—Valeo Mfg Co V C Rickard ft Sons. Inc. 92 
A2d501 22NJSuper 578 

§ 425. -Liabilily for Delay 

Libraiy References 
Garnets «=»176, 219(4} 
page 932 

54 US—Satyed v Tr> loiiean Airways. 

DCMidi 509 FSupp 1167 
58 US-<]ahgerTradii%Cb ofNY v Uucaeoft 
NW Ry Cb CAin, 184F2d 876 

§ 426. -Liability for HGsdeliveiy 

page 933 

71 US—Southern Eiq) v TSC Motor Fret^t 
Lmes^ C ATex. 200 P2d 797 
Mmn—Inc v Mirtneapolis, N & S Ry Go 
94NW2dS51.254Mian 248 

§ 429. Joint Liability 

page 934 

77 NJ—Senu Melds. Inc V Fmier Bros. 312 A2d 
892. 126 N J ^iper 124. mod. on olh grds 343 
A2d 757. 135 NJ Soper 46A affd 360A2d38S. 
70 NJ 437 

84 US—Scott Truck Lme^ Inc v Cb-rao, Rl ft 
PR. Co. DCni, 312 FSupp 511—Agar Food 
PkudUblv Co V Oucago River A R Co. 

DCIU 358 FSopp 1312. afFd CA, 529 F2d 
529 

Gd—BBD Tmmp Co, v Bulkr. 122 QdRptr 
357,49CA3d 124 


CARRIERS §437 

Page 938 

iBSmer^s Bafaility 

Ga—^Seaboird Goad Lme R Co v Ftei^t Ddivery 
Service. Inc 210 SE2d 42. 133 Ga App 92 

page 935 

8fL Daty of care leqniFed of eack 
Ohm—Thomas Foorh. Inc PemiSYl/ania R Co, 168 
NEld 612. 112 Ohm App 76 

Liability of oidraaiy bailee for lure 
Ohm—Thomas Foods. Inc v Feiinsylvaiiia R Cb 168 
NE2d612. 112 Ohio App 76 

Jtnnt and several Uabifity 
D C—Sea-Land Service. Inc v Federal Manttme Gom- 
missxin. CA 404 F2d 824 131 USAppDC 
246 

§ 432. Right of Connecting Carrier 
to Benefit of Umited Lia¬ 
bility m Contract of Car¬ 
riage 

Library References 
Gamers o»180(5). 
page 936 

95 NY—New York ft Handiiras Ro&ano Min Co 
v Riddle Airlines. Inc 152 NYS2d 753. mod 
on oth grds 162 NYS2d 314, 3 AD2d 457 
alid 172NYS2d 168.4NY'2d755 !^N£2d 
93 

CMiio—.£tna Ins Co v Railway Eep AgenQ 74 
N£2d42S 80 Ohm App 30 
97 Ohm—.£tiia bis Go v New Ymk Cent RR, 17 
OhioSiipp 169 

3 NY —^Kevork 1 amned v Trotta, 163 

NYS2d 85. 6MNc2d976 

4 Mo—Soutbeni Advance ft Paper Co v Ter- 

mmal R Ass n of St Loms. App. 171 S W 3d 107 

§ 433. — Under Hepburn Act and 
Carmacb Amendment 

8 U S—Sun lasuranoe Office Tjnuted of I^wiHcr v 
Be-MacTra in Co. CCAMo 132 F2d 535 
Mass—R kc ft Lockwood Tjnnber Co \ Boston ft 
MRR. 31 NE2d 219. 308 Mass 101 

§ 435. Actions 

page 937 

16 Wis—Umvmal Cxikading ft Drsbibutii^ Go. 
Inc V Chippewa Motor Fiet^ Inc 284NW2d 
79 91 Wb2d 783 

page 938 

17 n —Chari^ Hayashida Farms, &k v Baker. 306 
NE2d 673 16 m App 3d 514 

§ 436. -Nature and Form 

18 Ga—RCA Iruck lanes. Inc v Georgia Rug 
MiII.liic.77SE2d442.88GaApp 658 IbH 77 
SE2d445.88GaA|ip 663 

19 Wis—Mastctcraft FaperPnidiicis; liic V Gonsol- 
idaled F>ei^tways. 200 NW2d 596, 55 Wis2d 
674 

20 US—latvak Meat Go v Baker CACblo. 446 
F2d329 

Greneral rules apply as to whether an 
action of trover wiU he against one of 
the connecting earners.^* 

2QlL Ttover hdd not to lie 
Me—Rnthuad v BcBtxm ft MR Co 9 A 2d 131 136 
Me 328 

§ 437. -Jurisdiction and Venue 

21. US—Sea&on-AD Indi^iiJ. Inc v Me.cliaut 
Shippers, DCPk 451 FSupp 727 
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§437 CARRIERS 

Page 938 

Tc\ —Cun> Motor Freight Linev. lie \ SiiliI Oil Co 
Ci^ App 44'* SW2d WJ5 «T r^f no rev er" 

23 OperatioD of line within state 

I' s —Vr D Ldttvm i. Co % P^m Cent Co C 4 
Tenn 456 F 2d 419—Season-All Indusines Inc v 
Merchant Shippers. DC Pa 45! FSuf^ 727 

Absence of service of process on a 
foreign initial earner renders a com¬ 
plaint m assumpsit subject to prelimir 
nary objection.-^ ’ 

23^ Pa—Cdhen s Delaware. L & WR Cb 7 D 
Sl. C2d 235 5T Lack Jur 61 

24 U S—K Shapiro. Inc v New York Cent R Cb 
DC Mien 152 FSupp 722—latsak Meal Cb v 
Baker CACblc 446 F 2d 329 

Tex —^ScncVlflq<4 Transp Co v Brawn Exp Ci\ 

321 SW2d 357 

|ki^939 

26 K> —Southem R Cb v A\cv 191 S Ik 460. 173 
iC> 598 

28 Tex—St Louks IM & SR Co v White, Gv 
App 103 SW 673 err reT 

Since common law suits m the na¬ 
ture of breach of contract for the mter- 
state carnage of goods have been ef¬ 
fectively preempted by the Garmadc 
Amendment, a suit may be brought 
only m a state through or mto which 
the defendant carrier operates a line of 
railroad.’®" 

30.05 US—W D Lawson ft Cb v Penn Central 
Co 6 Cur 436F2d419 

N Y —^Phillqi&r-Van Hciiscn Coip v Denver ARC 
WR Co 351 NYS2d 515 76 Misc2d 808 

An action under a federal statute 
imposing liability on the temuTts^l earn¬ 
er for damages to mterstate shipments 
may be maintained in any state where 
the earner operates a line of railroad 
even though the cause of action arose 
outside the state.’® ^ 

30.1 Ky —Knight v Pbrnisylvania R R 132 S W 2d 
950. 280 Ky 191 

A third-party suit may be mamtamed 
against a connectmg earner m a state 
even though the connectmg earner 
owns no Imes m that state.”- 

30l2 us—F li^ Co v N^loiibI Chlr~4if|g 
Corp DCTom 209 FSiqip 730 

§ 488. — Parties 

me 940 

31 Tex—Texas ft N O R Go v H Raiiw Go Ov 
App. 271 SW2d 666^ err dam 

(3) Other cases 

NJ—Vako Mfg Co V C RickanI ft Sons. Inc. 92 
A2d 501 22NJSitpcr 578 

(3) Other Malmaits 

US—Scott Track Lme. Inc v Rift PR 

Col. DC in 312 FSupp 511 
38 ID—Du Quom P -'ing Go v Domfidd. 71 
NE2d 173. 330 ni App 338 
Neb—Fainncnt Creamery Co v Tl 298 N W 

551. 139 Neb 677 

41 US—^Prodikjers Greaniery Cb of Gdxxd Mo v 
Si Loun-San Fiancnoo Ry Cb DC Mo 81 
FSupp 208 


N J —Scon Metals, Iiu. v Pinter Bros 312 A 2d 892. 
126 N J Soper 124 mod on oth ^ds 343 A 2d 
135 M Super 464 aPd 560 A 2d 385 70 
NJ 43^ 

§ 439 -Pleading 

page 941 

53 Mas—New Orleduis ft NER Cb \ Elias. 39 
So 2d 274 205 Mas 658 

NY—Outdoor GothuagCb v Universal Carioading ft 
Distnbutiog Co 3 N Y S 2d 5Sb 

IM«c942 

54 PetitibB at held sriUieN 1 

(3) Other peutions or complamts 

Mo—Eniest E Fadler Go v Chicago^ RI APR Co 
App 261 SW2d394 

NY—Miles V Lehigh Valley R Cb 293 NYS2d 
426, 57 Mhc 2d 318 

55 liS—Strx‘*l>nisn V PjJnKT. DC Mass 82 
FSupp 161 vac in part cn oth grds CA 177 
F2d427 12 ALR3d 687 

Miot —^New Q^ans ft N £ R Go > Elias. 39 So 2d 
274 205 Miss 658 

Test 

US—Fabiaiio Shoe Co Inc v Alitalu Airiines. DC 
Mass 380 FSupp 1400 

GHBidanit Called to state eanse of action 

US—Fabuno Shoe Co. Inc v Alitalia Airimes. DC 
Mass 380 FSupp 1400 

page 944 

63 La—P f -roA v Yazoo ft MVR Co 193 So 
481 194 La 115—Gore Products v Texas ft 
NOR Cb App 34So2d418 adhered to. 38 
So 2d 233 

NJ—^NewJeisqrBdl Td Cb v Pennqdvania-Reading 
Seashore Lines. ^8 A2d 150 II NJSuper 129 

72 Ill —Charley Hayashida Fann^ Inc v Bate; 306 
N£2d 673 !6inApp3dS14 

73 SC—VictiM’ Fertilizer Go v South-m Ry Go 
24 SE3d 499. 202 SC 294 

page 945 

78 Colo—Umon Transfer Cb v Aufaiie Eiq) 236 
P2d9Q2. 127 Colo 373 

80 La—Piaazav Lo*ikixv« ft A Ry Co, App. 46 
So 2d 670 

§ 440. -Presumptioiis and Bur¬ 

den of Proof 

Libraiy References 
Gamers «=>185(1), 228(1). 

page 946 

85 NY—$ Naiiove ft Cb v Davis. 71 NYS2d 
445. mod on oth geds 77 NYS2d 330. 273 
AppDiv 368 

Tex—C Vdlenweider ft Sons v Southern Pac Lines, 
OvApp. 121 SW2d 639 

87 US—Standard Brands V Boston ft M RR. DC 
Mass, 29 FSu|^ 593—Dnwun v B^Hnnore ft 
OR Cb.DCFh 29 FSupp 837 

hfo—SoQtt County Nhll Go v Tkoni|isoit. App 255 
SW2d 121 

88 La—Akin V Bams, App. 37 So 2d 883 

91 US—Thc.»^snki v Janies G MoCamdc Cb, 
CATex 205 F2d 897—Marks Co v New 

York cent R Go. C A Mich. 448 F2d 68 

PiDpoae of Gnnack AwaafaieBt 

US—Lnvak Meat Cb v Baker, CACoto. 446 F2d 
329—MiDcis Mut Ins Assn of 111 v SonthonRy 
Corp CA.483 F2d 1044 

page 947 

95 NY—Banner Mfg Cb V Long Island R Cb. 97 
NYS2d 730 277 AppDiv 142. reaig den 100 
NYS2d 225 277 AppDiv 974 


99 La —Yinpeh v Acme Fast Freight. 63 So 2d k 
222 La 747 

2 III—Meyer V Southern Ry Co 223 NE2d3i 

79 111 App 2d I 

Fkr 7Wilsons as to iioB-ddiva> 

U S —Tn-State Produce Co v riur^go^ B ft Q R 
DC Iowa, 104 FSupp 452—Pennsylvania R c 
V US 155 FSupp 223 140 GO 122 

3 US—US V Seaboard Coa^ Line RR, DCV 

384 FSupp 1103, app dism CA.S17F2dn 
N J —incoin Farm Products Corp v Gential R G 
ofNJ 195 A 2d 200. 81 NJSuper 161 
Tenn —^Pulaski Highway Exp, Inc v Tennnul Tim 
pint Go Inc, App 493 S W2d 103 

P*8e9« 

9 N J —Sam Metals. Inc v Pmter 312 A2 
892. 126 N J Super 124, mod on oth gods R 
A2d7S7. 135 NJSuper 464 alTd 360A2d3F 
70 NJ 437 

12 US—Sunset Motor Lines. Inc V Lu-Tex PmIu 
CO CATcx 256 F2d495 
17 Old—^Kluver \ Midwestern Transp, hic. S 
P2d 662 

19 US—Tn-State Produoe Cd \ rhirsig® g i 
Q R Co supra, n 2 

Tex—Texas ft NOR Co v Dingf lte^ ft Bxh4 
CkvApp I14SW2d 666.aird 133NW2d9fl 
134 Tex 156—Hemn Transp Co v Slieldoii,Qi 
App 209SW2d943 

page 949 

24 Tex—Stncklaiut Tninqi Cb v JtAncfnn, Ch 
App 238 SW 2d 717 

32 NY—Walton v De 80 NYS3d lU 

Ohio—Trees V Penn^lvaiua R Co l(^NE2d29,^ 

Ohio App 497 

page 950 

33 Conn—^Ideal numbing ft Heatmg Co v Nci 
Yoik.NH ft HR Co. 124 A 2d 9(». 143 Cbm 
640 

ni—Mirda v Cbesapeake ft O Ry Cb. 194 NER 
361 44 niAppZd 48. revd on oth gnk 20> 
NE2d 22. 31 ni2d 423 

NJ—^NewJerseyBdlTd Co v Penn^lvania-Readm 
Seashore Lmm. 78 A2d 15% H NJSnpa 129- 
ValcoM^ Co V C RicfcardftSons.Iiic 92 AR 
501, 22 NJSuper 578 

CRuo—Grasfbaa V FtonsylvaiuaR Go,67N£2d621 
146 Ohio St 643 

34 Miss— A FbU ft Son v New Orleans ft NER 
Co. 185 So 354. 184 Miss 559 

35 US—Crii ifiOility Credit Corp v Noiloii,CCA 
NJ, 167 F2d I6I—Minnoaiiolis. St P ft SS 
MR Co V Melal-Madc; Inc. CAMiim 323 
F 2d 909—Enqure Ahimmam Corp v SS Koran 
dijk. DCGa. 391 FSupp 402 

Omn—Fairott Chfinicrl Go v St Johndniry Trudaxg 
Co CirAD 257 A2d 507 5 ConnOr 499 
Ga Drown-Rogers-Doson Co v Sontim Ry Co. 
S3 SE2d 702, 79 GaApp 449—LochMac FcagM 
Lines, inc V / - tutu Type Foundos, Inc 110 
SE2d566. 100 GaApp 203 
ID —Miisfci V rh—ippjite ft O Ry Co 194 N £R 
361. 44 mAiip2d 48. revd on oth gids 201 
N£2d22. 31 ID 2d 423 

Midi—^Van Lienip v Chesapealra & O Ry Co. 37 
NW2d 431, 335 Midi 702, cert den 74 SO 4a 
346 US 834 98 LEd 357 
NJ—Homan V Railway Eq> Agency 85 A2d 21^ 
17 NJSuper 10 

NY—Mdes V Lefa^ Valley R Cb, 293 NYS2d 
42% 57 Mwc2d 518 

NC—Fuller v Vugmia ft CSR Co 200 SE 4(R 
214 NC 648 

Tex—StxicLIaind Tranqi Cb v JoJmston, sn|Ka. n 24 
Uader Cannack ancadraeat 
Tex—Braniff Airways, Inc v El Faso Cbm Go. Inc 
OvApp 517 SW2d 915, err ref no rev or 
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den %SCl 563 423 US I(B2,46LEd2d 
405 

page 952 

42 OhKH-Trees v Pennsylvania R Co supra, n 32 
Tct—C iSb died m Modem Wholesale Flonst v 

Branifi Intern Airways. Inc 350 S W 2d 53*1 540 
162 Tes 594 

43 Endence rebnttmg pi£->mptioii 
(7j Other maners 

Qmn—f^anntt Cbcin*^al Co v St Johnsbiu) Trucking 
Cb OrAD 257 A2d 507 5 ConrCir 499 

44 NJ—Hennan v Railwa> Exp Agency S5 A2d 
2M 17 NJ Super 10 

page 953 

55. Cennack araendineiit <loes aot apply to 
Aifliae Cidtie s 

Tes—Sraniir Anwavs Inc \ El Paao Com Oi Inc 
OsA{V 5^7 SW2d 91Sen-iiefnoieveiT 
idt den 9bSa 563 423 US l032.46LEd2d 
405 

page 954 

74 Mo—Sdin^‘«der v Omphell, 66 Exp, Inc App, 
324 SW 2a 363 

page 955 

n. Proof of D^igeoce 

US-^Goliger Trading Co rf N Y v Chicago & N W 
R> 0> CAHI 184 F2d 876 
Mo—ErnestE FadlerCo v Chicago.RI APR Co 
App 261SW2d394 

page 956 

90 US—Tn-State Produce Go v CJucago. B A 
QR Cb DCIowa. 104 FSupp 452 
IH—Mnski V Cheipe^ke A O Ry Co 194NE2d 
361. 44 niAppld 48 nevd on oth gids 202 
NE2d22. 31 1U2d423 

92 US—Sumci Motor Lniev Inc v Lu-Tex Padding 
Co CATex 2S6F2d495 

§ 441. — AHmissihUity of Evi¬ 
dence 

Libraiy Rrferences 
Carriers «=>185(2), 228(3). 
page 957 

3 SC Mi^Veaity v Athmoc Coast lane R Go 48 
S£2d 193 212 SC 449 cert den 69 SO S3. 
335 US 827,93 LEd 381 
Tex—C V<dkd^.eldc^ A Sons v Southera Pac 
LiiM!S.OvApp. 121 SW2d639 

§ 442. -W^i;ht and Sufficiency 

of Evidence 

libraiy References 
Carriers ^185(3), 228(5). 

page 958 

U Cal—BBD Transp Co Inc v Boiler 122 CM 
Rptr 3S7 49 CA3d 124 

m—Miixki V Cheupcakc A O Ry CO 194 N E2d 
361 44 III App 2d 48, revd on oth pds 202 
N£2d22.31 III 2d 423 

13 m Muxki V Chesapeake A O Ry Co, 194 
NE2d361 44mApp2d48,Rvd on oth gids 
202 NE 2d 22. 31 ni 2d 423 M^y.^ v Sontheni 
Ry GD.223NE2d314,79inA|ip2d 1 

Endeace ImU 

(3) To show other nutters—Plmii^lvaiiia R Go v 
US 155 FSupp 223. 140 aa 122 

14 US—Thompson v James G McGuncfc Go 
CATex 20SF2d897 

Ohio-Ticesv Penttsyhuma R 0>, 109NE2d 29 91 
Ohm App 497 


Evidence hdd soffiaent 

(2) US—^Federated Dept Stoiev. Inc v Bnpkc. 
DCFla 316 FSupp 1402, affd CA 450 F2d 1223 
Ga—Acme Fast Freight \ Southern Ry Co 21SE2d 

493 67GaAnp 885 

(3) As to other matters 

Tex—ThompNOn \ Vf £ Qdlins A Son. Civ App 263 
SW2d 186 

15 N J —Valoo Mfg Co V C RKdaud A Sons, Inc. 
92 A2d 501 22 N JSuper 578 

16 Evidence hdd sirfffifrwnt 

(1) US—US V Seaboaid Cbast lane RR. DC 
V? 3ft; FSupp 1103 app dism CA SrF2d881 
Tex—fexas MexiLan Ry Co v SUug^te^ Te\Ci\ 
Vpp mSW2di]01 

17 M&s—A FOIL A Son V New Orkans A N £R 
Cb 185 So 554 184 Miss 

Tc* —C VolLnweider A Sons Southern Pac Lanes, 
sunro. n 7 

Evidence hdd snfficiait 

U S—Sunset Motor lands Inc v Lv-Tex PacVirg Co 
C A Tex 25o F 2d 495—Federated Depl Stores 
Inc V Bnnke C A Fla 450 F2d 1223 
III—Wihon A Go V Wenier Tiansp Co 69 N E2d 
713 330inA|9 2S 

Evidence held insnfficient 

G) Other cases 

US—Mf«ini^aiiolis.St P ASSMR Cb V Metal-Mat- 
ic.Inc CAVfiiin 323 F 2d <*03 
N J —Valeo Mfg Co s C Rjckaid A Sons. Inc supra, 
n IS 

Tex—^Hcmn Tran^ Co x ^teldon. QvApp 209 
SW2d 943 

Wis—Rudy v Qiicagn. M St P A P Ry Co 92 
NW2d 367 5 Wis2d37 

18. Evidence held insnfBaent 
l2) Other cases—^Langx Sbofner Tex Ov App 175 
SW2d 701 

19 Evidence held snffiaent 

(1) US—Branstein v Baltimore A OR Co DC 
Pa 29 FSupp 837 

(10) Other cases —Texutm. Inc v Lowdl Tiudang 
Coip DCNY. 74 FSupp 322—Skae^\ Midland 
Val R Co DCOU 233 FSupp 1004 
Odo—Denver-Chtcago Truckmg Co v RepuUicDrug 
Cb, 306 P2d 1076. 134 Cblo 461 
Tex—Aimncan Aufanes, Inc v MiDo- 356 SW2d 
771 163 Tex 400 

Efidaroe hdd insnfiident 

(2) US—Standard Brands v Boston A MRR 
DC Mass 29 FSupp 593—BC Track lanes, Inc v 
Pilot Freight Gamers, Inc, DCGa. 225 FSiq^t 1— 
Texas Instraments, Inc v Brandi Motor Exp Co, 
DCMass 308 FSupp 1228. affd CA 432F2d564 
Oiuo—Gros|ean v Pienii&ylvaiiia R Cb 67 N E 2d 623 

146 Obxo St 643—Trees v Pcnn^lvania R Co 
supra, n 14 

page 959 

20 Ga—Atlantic CoasA lane R Co v Sperry Flour 
Cb llSE2d809 63GaApp 611 

Endenee held snffideat 
(7) Conn—ftirott Chetme^* Co v St Jj^nshery 
TrudongCo QrAD,257 A2dS07.SCoimCir 499 
(9) Odier cases 

NJ—^NewJersey Bdl Td Go v PLuusylvauu-Rt ^ ig 
Seashne lanes. 78 A2d ISa 11 NJSiqier 120 

21 Tex— Tbuv ijb'va v W E Colbns A Son Qv 
App 263SW2d 186 

22 US—Pahnet v AgwUines. Inc. DCNY 42 
FSupp 239 affd CCA 133F2d689 

Evideiice hdd saffident 

(6) Ocher cases 

Ohio—^Aibs Mietal Co v Niod Plate Road, App, 119 
N£2d88 

EndcBce hdd uanmciart 

G) Other canes 
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U S—American W'ntmg Ink Co v New YoriL, N H A 
HR DCMass 8b FSupp 694 
Tex—Sodtbwesteni Motor Transport Co v Vallqr 
Wcatheraiakcis Inc 427SW2d 597 37AtR3d 
1114 

page 9^ 

23 Mo—Ernest E Fadkr Co v Queago. RI A 
PR Cb App 261SW2d394 

24 La—Bancn^ \ Yayoo A MVR Go, 193 So 
481 194 U 115 

25 Wk—^D auyland Co-oo Cheeae Aa&n v Bnggs 
Transfer Cb 90 N W 2d 794 4 Wis 2a 439 

Endenee hdd ~ etc—^Ideal Fliunbing A 

Heaung Cb v New Yoii, NH A H R Co 124 A2d 
906 143 Conn 640 

Evidence hdd 'dfsaent 

(2) N Y —^Banner Mfg Co v Long Island R Co, 97 
S2d 730 277 i^ppDiv 142. i-arg den 100 NY 
S2d225 277AppD-v 974 

?nauL £acie liabOily 

HI —Mirski \ Chcvipr.'Le AO Ry Co, 202 K £ 2d 
22.31 III 2d 423 

Ohio—Giosjcan s FennsyKania R Cb supra, n 19 

26 US — MdLEerx PoonsylvinaR Co,DCPa,29 
FSupp 840 

Ga—Acme Fsst Freight . Southera Ry Co supr*!, n 
14 

La—ALin * Banas App 37 S02d 883 
Miss— A Polk A Sen v New Otkans A N £R Cb 
sup<-a. n 17 

Evidence held soffiaest 

(8| To establish other issues 
U S—^Sunset Motoi lanes. Inc v Lu-Tex Packing Co 
CATtx 2SoF2d495—DonCanageCo v US 
C A Mich 289 r 2d 623—hdineffcr’s Motor Ser- 
xice, Inc v Umted Freight Foiwacdeix, Inc, DC 
Mmn 210 FSupp 287 

in—Muxkt V rnesapeake A O Ry Co 194 NE2d 
361 44 n App2d 48, revd on oth gids 202 
N E2d 22. 31 IU2d 423—B S Lnangston A Co. 
Inc V QeihMwm Steel Export Corp 323 NE2d 
49 75 lU App 3d 121 

Tex —A J Tddie A Sons Co v Brawn Exprms. 341 
SW2d 642. 161 Tex 456 

Evidence held '"t 

G) US—Federated Dept Stores. Inc v Bnnke. 
DCFla 316 FSupp 1402. affd CA 450 F2d 1223 

(5) To show other matteix—Tn-State Pradnoe Co v 
ChH*ago. B A QR Cb DC Iowa 104 FSiqip 452 
lU—MinLi V GhrvipenkeAO Ry Cb l94N£2d 
361, 44 Ill^]p2d 48 revd on oth gids 202 
NE2d 22. 31 m2d423 

Tex—A J Tebbe A Sms Co v Brown Express^ 341 
SW2d642 161 Tex 456 

27 Ohm—GiO'^ean v Pennsylvama R Co, supra, n 
19 

Evid' K hdd fvffi > t 

Tex—Rhmetiibes, Inc s LhiytLOvApp 335SW2d 
269 err ref no rev err 

28 in—B S Livingston A Go Inc v iMhielwm 
Sted Export Coep. 323 NE2d49 25 mApp3d 
121 

(1) Md—John I Haas, hic v A<ucirc n Eiqiort 
Lines, Inc 205 A2d 223 237 W 73 

(5) Mo—Natunal Beef Fadmig Co v MBsoun Pac 
R CO App.479SW2d 155 

Efidcnce hdd i-^-idlkient 

(2) Groqean v PeniKylvama R Co, supra, n 19 

(S) To sustampwigmmt agamst mtuH^liAte cairias 

—StndJand Transp Go v j 4 ihn«atHi, TexQvApp. 
238SW2d7l7 

§ 443 . -Trial 

Library Rrierences 
(Carriers €=>187, 230 
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page 961 

38 Mii.n —^Van LicMp i Ctiv^apcake Si O R.^ Co 
57 N W 2d 41* 135 Mii-n T)2, ccit ikn 74 SO 
40 346 L S 814 4b L Ed 35'* 

39 US—Rboadev. In. \ Lnited \t Linev. Ivt. 
DC Pa 324 FSudp 341 V'w C\ 340 F2d 
481 

41 Ga—Seaboard Oust Liik R Co v Freight Dc- 
hvei> Senice Iiu: 210 S£2d 42. 133 Ga App 
92 

page 962 

52 Nd>—Fairmont Cfeamef) Co \ Thomp&on 343 
NW 551 134 Neb 6T 

Evidence beU insufl^cient to make issue for 
jniy 

(3) Other case& 

Mo—^Soott Coiint> Mill Co \ Thempson. \pp 255 
SW2d 121 

54 Ga—^Atlantic Cdast lane R Co \ Spe^ Flour 
Co supra, n 20 

ni—S Livingston & Co inc v BctPkhem Sted 
Export Corp 323 N E 2d 49 25 lU 4pp3(! i2i 

SC—^Victor Fe^ilizer Co s Southern Rv Co 24 
SE3d 499 202 SC 2«4 

55 Ga —Atlantic Coast lane R Co \ Spcrr\ Flour 
Co supra, n 20 

L.sti/ctin*K ludd not improper 

(3) Other cases 

Mich —Van laerap v Che^ipeale & O R> Co supra, 
n 38 

Mo —SchnMrl«- V CampbdL 66 Exp Inc App 324 
SW2d 363 

page 963 

58 Ga—Atfamtic Cbast Luie R Co v Sperrs Flour 
Co siqxa, n 20 

59 NY—Banner Co v Long Island R Co 

supra, a 25 

61 Mo—Ernest E Fadler Co \ Ov-^igoy RI &. 
P R Co supra, n 23 

page 964 

65 Mm—New Oikans ft NER Cb v Flias. 39 
So 2d 274 205 Miss 658 

page 965 

A findiDg of low salvage value is a 
finding of no market value.^^ 

77.5 U S —Somet Motor LmeSk Inc v Lu-Tex Pack¬ 
ing Co. CATex 256 F2d495 

§ 445. -Damages 

Ulnaiy References 
Gamers «=»186, 229. 

87 US—FedoaliedDqu Storeslnc v Bniike.DC 
Fh. 316 FSi^ 1402. afiH CA 450 F2d 
1223—Worid Wide Meats. Inc v flucago ft 
NW Transp 0> DCIbwa. 383 FSupp 307 

La V Yazoo ft MVR Co supra, n 24— 

Oniber v Terns ft Pac Ry Q>. App. 303 So 2d 
871 writ ref Sup 307So2d628 

Mailcct valee Ics piOce_t>« frmi salvage 

US-4„i:igr>ft NW Ry 0> v Union l^idkiiig Ctx. 
DCNdi. 373 FSupp 734. affil. CA. 514 F2d 
3a petmon dot 527 F 2d 592 

§ 446. Liability Over of Carrier 
Canaifig Loss or Injury 

page 967 

98 Md—Great Consial Exp to Use oT Great Am 
Ins Go. V Fiddity ft GuaranQf Fire Goip 46 
A2d 93 186 Md 112 

NY—Hril jhotf Lme v Pununa R. Co 16Q 

N YS 1103 97 Misc 22. affii 166 NYS 1097. 
179AppDiv 927 


NC—Produce Trading Co \ Norlolk Southeni R 
Co 100 S E 3ia 178 N C 175 
Tex—Bunl V San Antonio SoutiKm R> Co Com 
App 261 SW 1021 

\a—Lrfcbvix-Aimistead Co v Souttem Pac Co 128 
S E 244 142 Va 800 

At what pomt conuert>ng earner^ nespoii&ilHlily 
attveh-x 

L S—^Palmer v Agwilmcs, Inc C C A N Y 135 F 2d 
iiS9 

Deliverii^ earner may Fecover over 
La—Duvall v T^iisiana Western R Co 65 So 104 
135 U iS9 

Detckuiuiation of liabihty by proof of e^igmee 
car &iilt 

Ky—^Bomiidd ftos Truck lanes. Inc v Edwaids. 450 
SW 2d 240 

99. Gontnbiitoiy "cgligMiee 
Va—^Noifcdk Terminal Corp v US Lanes. Inc 205 
S£2d 4(]a 215 Va 80 

1. Initial carntf’s Sailnre to dedare value as 
harrmg Cioss dnim 

US—Texas Instnmients, Inc v Brandi Motor Exp 
Oi DCMitss 308 FSupp 122g.affd.CA 432 
F2d 364 

3 LS—Palmer v Agwilmes. Inc DCNY 42 

FSupp 239 affd CCA. 135 F2d 689 
Va —Lefdisre-Armistead Co v 5:oiiilwni Pac Co 128 
S E 244. 142 Va 800 

4 Tex—Buid X San Antonio Soutfacm Ry CO 

Com App 261 SW 1021 

Va—Lddme-Armistead Co v SouiF' u Pacific Co. 
supra, n 3 

§ 447. lights. Duties, and Remedies 
Inter Se 

Library References 
Gamers ®=»33,171, 179. 

A connecting earner wrongfully de- 
pnved of its nght to participate m the 
haul by the act of a preceding earner 
in routing the shipment contrary to 
shippmg instructions may be entitled 
to compensation from the carriers par- 
tuapatmg m the wrong.*' 

8.1. Rigbfs of cauncr bv witer and inland 
al£. ays corporation 

US—Inland Waterways Corporation v Atlantic Coast 
Due R Co, CCAVa 112 F2d 753 

$ 448. -Traffic Arrangements 

between Carriers 

page 968 

9. WiAtbairal Ihnn OHnaaB-lair joint traflic 

4g/^inep4u 

US-GRyhound Lmes. Inc v US. DCIB. 268 
FSnpp 746. afU 88 Sa 416. 389 US 216. 19 
L£d2d422 

10 U^—SeasQQrAli lodastnes, Inc v MuUunt 
Shiiqieis^ DCFSa. 417 FSupp 9981, mod on oth 
gnts 431 FSa|q[) 727 

NY—Gokflwgv Ddawaie.L ft WR Co,40NY 
S2d44, ISOMisc 176 

11 Oa—BBD Transp Co Inc v Bnller. 122 Cd 
Rptr 357, 49 C A 3d 124 

12 US-Ashworth Transfer Inc V US. DCUtdi. 
315 FSupp 199 

Farticalar contracts constmed 

(3) Odicr contracts 

US—Chicago ft NW Ry Co v US. DCDl 195 
F&ipp 708 

13 US—Mis«oon-K«—f Texas R Cb v Smdair 
Piame OdCo.eeAOkl, mF2dS53 


§ 449 -Furnishing Facilities k 

Gamer to Connechi^ 
Lines 

19 Between nulroads and wata* UitJUa 

US—US V Pennqrlvama R Go NJ 65 SQ fp 
323 US 612, 89 LEd 499 

2X1 US—Qly of Chicago v Afd-on, T ft SF Ri 
Co m 78 so 1063 357 US 77 2 LfilJ! 
1174 

§ 450. -Proceedings to Compel 

Carriers to Make Connec 
tions 

page 970 

37 US — US V Faui&ylvania R Co, siqira, n If 

§ 451. General Statement 

p^ 971 

43 US—US V Allied riiemio-*! Ctwp DCNY 
431 FSupp 361 

Wash —State v Cater s Motra Freiglit System. 179 Py 
496. 27 Wash 2d 661 

Defense to action for penalty fiir violatioB cf 
schednle of rates 

NY—Peoplcv SaluKky 231NYS2d 809 35Misc2i 
1024 

44 US—Bod Antic. Inc v US CACal.593F2d 
865 

Reciprocal statutes 

(1) Penal m natnre 

Kan—Mis&oun-Kansav-Texas R Co v Standard h 
dustnes. Inc 388 P 2d 632. 192 Kan 381 

(2) Suposeded 

Kan—^Missoun-Kansas-Tcxas R Co v Standard h 
dttstnes, Inc 388 P 2d 632. 192 Kan 381 

45 US—Coidero v CIA, kfexicaiia De AwacKw 
SA, DC Mont, 512 FSu]^ 205 affd m pan, 
levd m port on oth grds CA. 68! F2d 669 

49 U S-^Ashland Oa Inc V MiUcr Oil Pundiaaig 

0> CALa 678 F2d 1293 

§ 45Z. Construction of Statutes 

50 US—US V Lake Skkc Motor Fmgbt Go, 
DCOhio 363FSiq}p 401 

La—Avant v A-1 Movmg ft Storage Co, App, 26D 
So 2d 355 

51 Tex—^N**i 0 nai Carloxdmg Coipmation v Fhoe- 
nix-El Fbso Express. Civ App. 178 SW2d 13k 
affd 176 SW2d 564^ 142 Tex 141. cot den £4 
SO 1156^ 322 US 747 88 LEd 1578 

IbvOC'Hnn of penalty provisHins of Interstate 
rVicnir- ct Act 

US—US V WestentPhe R Cb C A Utah. 385 F 2d 
161 cert den 88 SO 1805 391 US 919 20 
LEd2d 656 

52 US— US V Mont St Shn-n Itmibcr Inc DC 

Pa 362 FSupp 826—Genstar Ltd v 

ICC.CA 665 F 2d 1304 215 US App DC 1. 
cert den 1Q2SO 17Sa4S6US 90S 72LEd2d 
161 

Ga—City Exp Service, hoc v Rich’s. Inc 2SOSE2d 
867. 148 Ga App 123 

LitL. state Commence Act and Motor Gnricr 
Act of 1935 distingaishisd 

US—Omsohdaled Fieqjhtways V United Trade Linc^ 
CAQr 216 F2d 543. cot den 75 SQ 582,349 
US 90S 99 LEd 1242 

53. Expreasio nnios rale oppKed 

US—Conxdid-tcd Frq^tw^ v United Track Lmoi 
siqna. n 52 

55 Wash—State v Caters Motor Fio^ Systeni, 
sii|Ha. n 43 
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§ 460.-Actions 

page 975 

1 hdd snffkicnt 

US_US \ WcMeinPdi. R Co C A Utah. 385 F 2d 
Ibl u:ri den 88 SCt 1805 3^1 US <119 20 
LEd2d6S6 

page 975 

18 On £w Service. In. v Rich i, Inc 250 S E 2d 
867* 148GaApp 123 

§ 462. Disobedience of Orders of 
Railroad Commission 

20 Cal —People v Western Air Lines. 268 P 2d 723 
42 C2d 621 jpp dism 75 SO 87 348 US 859 
99L£d 677 

Oides of Interstate Co ik.cc Coinn»9non 

US—US V Western Pac R Co C A Utah. 385 F 2d 
161 oert den 88 SO 1805 391 US 919 20 
L£d2d 656—US v Penns^^lvanu R Co DC 
Pa 308 FSopo 293 

pi^977 

2L r JO ‘Me time for compliaooe 

NC—Narth Carohna Utilities ComnusSKUi v Adantic 
0»st Lme 9 Co 29 SE2d 912. 224 NC 281 

{ 472. -Actions 

Library References 
Gamers «»19 et seq 

page 982 

8L Action inider sfotnles of otimr stale 

Ma-Oii>dl V /trhiw . T & SF Ry Oi, 201 S W 
77, 273 Mo 361 

§ 474. Failure to Pay for Loss of, or 
Iigury to. Goods 

page 983 

1 La—V Rivera $ EnC v Texas & NOR Co 31 
So2d 18a 211 U 969 172 ALR 791 app 
tfasm andoe*t den 68SCt 71 332 US 7Sa92 
LEd 337 

page 984 

5 Ga-Sondiera Ry Go v Torncr 42 S£2d 79a 
75 GaApp 219 

Ptoaal^ impoaed 

Fb—Atlantic Coast Lme R Co v Gowait, 190 So 
54a 140 Fh 596 

§ 475. -Reqasintes and Suffi- 

dency of €3aim 

13 NY-^ .A«uiJ V Air Fnnoe. 384 NYS2d 
658. S7Mtsc2d 147 

18 SC—Victar Fertiliar Go v Soutln^u Ry Go 
24 SE2d 499, 202 SC 294 

§ 478. -Who Bfay Sue and Who 

Uable 

me 985 

44 SC—Vidor Fiettilizer Co v Somhem Ry Co 
supra, n 18 

§ 484. -Federal Le8:isi>^i^ion In 

General 

page 990 

83 US— us V Boston &MRR DCMas& 30 
FSupp TSa revd on oih gnh 117 F2d 424 

84 US.—Boston A MRR V US, CCA Mans 99 
F2d 646—US V Boston A MRR. 117 F2d 
484 


Mere — etc.—U S \ Boston A M R R supra, 

n 83 

89. DctafliiBed firom circiia*s*»nces 
US—US V Botfon A MRR.&up'd. n 83 

92 US—US V B<Kton A MRR supra, n 83— 
Boston A MRR V US 117 F2d 428 

page 991 

93 US—Boston A MRR v LS supn. n 92 

page 992 

6 US-^osion A MRR v US CCA Mass, 117 
F2d428 

§ 487. -Operation and Effect of 

Provisos Contained in Stat¬ 
ute 

page9» 

21 US—US V Boston A MRR CCAMas& 117 
F 2d 424 

page 994 

30 US—US V BostonAMRR CCAMass 117 
F 2d 424 

31 US— Bt&hm A MRR v US sapni. n 6 
38 US—US V Boston A MRR DCMass 30 

FSupp 776 

page 995 

44 US—US V Boston A MRR supta. n 21 

45 US—US \ Boston A MRR supra, n 21 

§ 489- — Actions 

vast 995 

52 US—US V Ne» YorLQmt RR CCAMa&s, 
117F2d433 

52 US—US V Boston A MRR DCMas, 30 
FSnpp 78a icvd on oih grds 117 F2d 424— 
U S V New YoriL Cent R R supra, n 52 

54 US—Boston A MRR v US supra, n 6 
SufficieBey ai endence 

(1) US V Boston A MRR DCMass. 21 FSupp 
671.afl<i,CC4 99F2d646 

(2) US V Boston A MRR, DCMass. 21 FSupp 
673 afM. CCA 99 F2d 635 

page 997 

55 US—US V Boston A MRR siqinu n 21— 
US V New York Cent RR, %apr4, n S2 

56 US—US V BoAm A MRR. supra, a 52 

§ 490. -Amount and Computa¬ 

tion of Penalties 

tiionzed 

US—US V Denver ARGWR Cb. CAUtah, 223 
F2d 126 

§ 497. -Actions 

page 1001 

24 US—US V Phillips linoleum Go, DCDd 36 
FSupp 480 

30. PuitSr . Md iasaffideat 
US—Sdent Skmx Coip v rincxsoANW Ry Co 
C A Iowa. 252 F 2d 474 

§ 510. Unjust DiscriminmHon 

page 1008 

Several sectkius of the Fllnns Act, 
49 U.S.CA. §§ 42, 43, have been con¬ 
strued as providing^ for enforcement of 
the Interstate Commerce Act as distm- 
guished from punishment for its viola- 
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Page 1014 

tion, and to look to proceedings of the 
nature of equitable prooeedmgs,^" 

30.S} Venae M to enjoni rehntes and for 

foifoiturt of treble arnGunt—US v Hullips Pe- 
tndcum Co DCDd 36FSupp480 

Warehousemen who are neither ship¬ 
pers nor receivers of freight, m order 
to recover damages under the Inters 
state Commerce Act, arismg out of a 
common cameras operation of a tenm- 
nai, are required to show that they 
were mjured by the unlawful disenmi- 
nation m relation to transportation 

30l 55. Warcl b yemeo as witida p»>DtLvti'H> of 
Litc-oUde CGnunerce Aa 
US—^Shaw WarehoiL^ Co v Southeni Ry Go CA 
Ala 288 F2d 759 reh <kn 294 F2d 8Sa cert 
den 82 SO 933 369 US 85a8LEd2d9 reh 
den 83 Sa 931 372 US 950 9 LEd2d 975 
Efideiice 

US—Siaw WardxMbe Co v Southeni Ry Co CA 
Ala. 288 F2d 759 idi dsn 294 F2d 8Sa cert 
den 82 SCt 933. 359 US 8Sa8LEd2a9 idh 
den 83 Sa 931 372 US 95a 9 LEd2d 975 
bistnctMiiis 

US—Shaw WaidMMise Co v Southsni Ry Co CA 
Ala, 288 F2d 759 idi den 294 F2d 85a cert 
den 82 Sa 933 369 US 8Sa8LEd2d9 sdi 
den 83 Sa 931. 372 US 95a 9 LEd2d 975 

Jury quastiOBS 

US—Shaw Warehouse Co v F-ntl m Ry Co CA 
Ala 288 F 2d 759, reh den 294 F 2d 8Sa cm 
den 82 SO 933 369 US 85a8LEd2d9 reh 
den 83 Sa 931. 372 US 95a 9 LEd2d 975 
n uge^ 

US—9iaw Wardwiric Co v Saiit1i^>«n Ry Go, C A 
Ala 288 F2d 759. idi den 294 F2d 850 cert 
den 82 sa 933 359 US 85a8LEd2d9 reh. 
den 83 SO 931. 372 US 9Sa 9 LEdld 975 

§ 511. -Against Shippers 

31 U S—^Kcnfa Ry Eqftpinow Co v AssoruPcm of 
Am Radroads, DCm, 64FSapp 917 

Ark—Roberl&v St Louis.IM AS Ry Co,13QSW 
531 95 Ark 249 

34 Mks—I llinois Cent R Co v N T Wax Gnxsy 
Go. 45 So 2d 26a 208 Mbs 675 
Intent to violate bmiI got be shown 

US—US \ Food Fair Stores. Inc CAFla 417 F2d 
62 

Chi—Pcrqik V Ahws. 267 P2d 858. 133 C A2d 735 
page 1012 

7« Dd—Sd«1»<rv n.l»n.wreAOR Go Ch. 130 
A2d 321. 36DdCh 342 

EvidenGe held to show leec^ of ooneessun 
US—US V Food Bur Stores, be CAFla,4I7F2d 
62 

81. Qocstions hdd for coint 
Cal IVoilc V Ahes. siqua. n 34 

82. Discretion not abased 

Tnal court, m urpe £, half the ~ \ pendty 

for eadi c of stainie did not abuse dtscntion— 
People V Abes, supra, n 34 

§ 516. -Charging Patp^ Differ¬ 

ent from lliose Fixed by 
Schedule 

pi«el<ll4 

94 US—Nyad Motor Fcagfat. be v W T Grant 
Cb.CANY 486 F2d U12 
99 US—ElDondoTerminalCovGeneialAinen- 
can Tank C:hrCaf^gT4roii.CCAjGBl 104 F2d 
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Ii-vrl on oih gids <iO S Q 3^5 30S L S 422, 
S4 LFd 3bl Teh dM 60 SO 465 JW t S 
84 L Ed 10^3 

4 US—Poftdl \ LS CC^NC 112 F2d ■'6^ 
pass 1015 

14 US—PpweiU LS CCWC U2F2d7b4— 
Union Petraleuin Cdrp \ L S C 4 OtJ 376 
F2d S69 cert den 88 SO S7 384 US 83S, 19 
L£d2d 101 

Other matters have been held not to 
constitute defenses to a prosecution 
under the statutes for failure to ob¬ 
serve the published tariffs *’' Receiv¬ 
ers are subject to the provisions of the 
statutes 

14wl. MtsUii-e of law aad nesligence of em¬ 
ployees 

U S —?o*dl V L S sjprj, n 4 
14,2 US —Powdl V US sun’s, n 4 

§ 517. -Unjust Discrimination 

pa^ 1016 

36 US —Continental Shippers Aiisn v US C A. 
Cal 328 F 2d 966—L S s General Expressways, 
Inc DCGdo 2'0 FSufv H5 

§ 518- -Giving Rebates 

page 1017 

46 US—C AD MotorDehveryCo > US CCA 
Ohio. 150 F2d 23&-US v Pep Toidang C6 
DCNJ 261 FSupp 480 

40 US—US \ Line Fiaght, Inc DCMuJi 
404 F Su|^ 888—U S v Key Line Freiglit, Inc 
DCMicfa 481 FSapp 91 CA STD F2d 
97 

Wlut constitutes irimte 

US—El Dmado Temunal Co \ Genaai American 
Tank Car CdrponttKin CCA Cal 1(H F2d 903 
revd on otfa gids 60 SQ 325 308 US 422. 84 
LEd 361 idi den 60SCt 465 309 US 694 84 
LEd 1035 

49 US—US V GeneralMototsOnp CADd 226 
F2d 745 

50 US—US 1 Duncan Ceramics, Inc DCCal 
344 FSupp 1297 iwd 762 F2d 737 

page 1018 

S2 US—US V Food Fair Sioms Inc. C A Fla 417 
F2d6i2 

§ 521. —» Other Ofifenses 

page 1019 

There have been adjudications as to 
other offenses.^'^ 

733. Ddircry witkoBt coUecdoa af 
US—US V General Expressways. Inc DCQdo 
27D FSupp ns 

US—US V miimiofe & OlR. Co. DCMd 319 
FSupp 1103 

Traaqportalira of faaBanhm na^ 

US—US V US Pipe & Foundry Co DCTenii.415 
FSupp 104 

74 US—DewugvUS CCAColo 167F2d310 
—Beigv US CACal 176 F2d 122. cert den 
7DSQ 137 338 US 876. 94 LEd 537 

§ 522. -P4«vflew.ation and Pun¬ 

ishment 

Ubmiry References 
Carriers ^21, 38. 


page 1020 

83 LS-Houiii V US CCAFla '50 F2d 82 
aPK 60set 923 32* US 189 90 LEd 1162— 
L S ^ Pqj Tiiii.L>ng Co DCNJ 261 F Supp 
4H0 

85 LS—LS V Infinger Transp Cb DCSC 316 
FSunp 124 

page 1021 

96 Iowa—CJS cited in Heuer Truck Lines \ 
Brownlee; 3! NW2d 375 379 239 Iowa 267 

page 1022 

10 US—US \ Key Line Freight Inc DCMich 
404 FSupp 888 

page 1023 

General rules govern m prosecutions 
generally against a earner or its 
agents with respect to burden of proof, 
presumptions, and admissibiKty of evi¬ 
dence * 

27.1. Ptiesimiptioiis 

US— Deonngv US CCAColo 167 F2d 310 
Ad<nifi«ihflity 
US—Deanng % US supra 
Proof of tic intent not rciiuucd 
US—^US \ Indiana TnicLing. Inc DCHI 300 
FSu(^ 765 

Burden of |HOOf 

Cal—People V Flores. 133 CaIRptr 759 62 C A 3d 
Supp 19 

28 US-^oweUvUS CCANC. 112 F2d 764 
Pa—Com V fttzicr 51 Lane L Rev 85 
Evidence hdU S’lfifcie"! 

(3) Deanng v U S supra, n 271 

(4) Other cyidence 

US—US V Rudolph. CAN! 361 F2d 832—US v 
Essenfdd, DCNY 267 FSupp 637—US v 
Pennsylvania R Co DC Pa 308 FSupp 293 
E^—Com V Aoemese. 59 L«^ Jur 133 

Evidence held msnfficieBt 

US— Continental Shippers Assn v US CACal 
328 F2d 966—US v States Manne Lucs, Inc 
DCNY 334 FSupp 84 

29 US—Howitt V US, CCAFla, 150 F2d 82. 
affil 66Sa 923 328 US 189. 90 LEd 1162— 
CAD Motor Dehvery Co v US CCA Ohio 
150 F2d 250-US v Key Lme Freight. Lac 
DCMfch 404 FSupp *88 

§ 524. -Violations of Ellcin$ Act 

pngel024 

34 US—US V Bomsteu. DCMass 19 FRD 
254—US V Umoo Pac R Cb DClowa. 173 
FSupp 397. afTd 80 SCt 737. 362 US 327. 4 
LEd 2d 766 

Indictment hdd to state offiense for 

unliritiwg 

US—US V ftavunmui, Ol, 83 SO 1370, 373 US 
405 10 LEd 2d 444 

36 US—Union IVocl u Cbip v US. CACNd. 
376 F2dS69 cert dm 88Sa 57 389 US 838. 
19 LEd 2d 101 

37 US—US V PhilhpsrUkcl-nmCa DC Del 36 
FSupp 480 

page 1026 

49. Meaning of phnse'^sfaaU Imowmgly sohdt 
or accepter cp-sions** 

US—Boone V US CCATcmi 109 F2d 560—Un- 
Ku Pttrolmm Corp v US CAOU 376 F2d 
569 cot dm 88 SO 57 389 US 838. 19 
LEd 2d 101 


VOSS 1027 

54 US —^Boone v US supra, n 49 

Detennuiation of value 

US—S V North Carolina Granite Corp CANC 
288 F 2d 232 

Puichase of Ismd for less Hum Our maxh^ 

US—US V Michad Schiavonc & Sons, Inc CK 
Maxs 430 F2d 231 rat remand 325 FSupp b 
mod 450 F2d 875 

page 1028 

75. i^oadedge 

U S — U S V General Motors Corp C A Dd 2h 
F2d 745 

pi^ 1029 

83 Endenoe held snfiicient to suppoft conviction— 
Boone v U S supra, n 49—^Emerald Lumber Cb 
V US CAOhio; 278 F2d 840—US v Nook 
Canohna Granite Corp CANC 288 F2d232- 
US V Midiad Scfa«avone A Sons, Inc C4 
Mass 430 F2d 231 rai remand 325 FSupp 4k 
mod 450 F2d 875 

§ 525. -Shipping Dangerous 

Goods without Giving No¬ 
tice of Their Character 

page 1030 

94. Indictfeiieat 

US—US V Deer DC Wash 131 FSupp 319 
Knowledge of shipment of dangerous matck it 
L&quuCd 

U S —^U S \ Intonational Minerals A riu^ir4l Corp 
Ohio. 91 SO 1697, 402 US 558. 29 LEd2d ITS 

Instnicfaon held enoneoos 
US — US V Thompbon-Hayward nv-mir-^l Cb, CA 
Mo 446 F2dS83 

§ 526. -Other Offenses 

page 1031 

95. Undor In’-wiicide Act 

US—US V Sam-Pme Crap. CCANY 153 F2il 
1015 

Other statutes may be violated by 
persons deahng with earners.'*® 

4.5. Engaging earner c^e aii^g illegally 
Cal—^Klcm v Tjatihpanaii, 76 CaIRptr 190, 210 
C A 2d 792 

Various matters have been adjudi¬ 
cated m connection with violations un¬ 
der the Federal BOls of Lading Act*^ 

8L5. lateiit as css^^itial dement 
US—US V AadaL DCNY. 280 FSupp 862.alGl 
CA 40f7F2d381 cert den 89 SO 2114,395 
US 967 23 LEdZd 754 

Cnfftc'encj of cvideiioe 

us— US V AadakDCNY 280 FSupp 862 .afhl. 
CA.407 F2d381 cert dm 89 Sa 2114,395 
US 967 23 LEd2d7S4 

9 Eridence hdd mtmeoiishr 'vd Jed 
us— US V Scfanltz. CAN 23SF2d684 

Federal Motor Carrier Act^ 49 U.S- 
GA. § 322c, forbids rebates, conces¬ 
sions, or discrimination and the use of 
specitied means to obtam transporta¬ 
tion for less than the apphcable rate 
9.1. Matters hdd concession 
US—C AD MotorDehveiyCb v US.CCAOhio; 
150F2d2S0 
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Emlpirp hdd msafikicnt 
(t) To sustdiR monons fiar directed veidict —C & D 
Motor Dehvoy Cb v US supra 
(2) To von>ort conviction—^Hjncock Mfg Co \ 
US CCAMuJi !55F2d«27 

of actual dncninmvtioii omiccessaMjr 
US—US S Schupper Motor Lines, Inc CANY 
262F2d8S4 

IflL Efideiice heid & fficicat, cte. 

T«-Jolimonv State. 143 S W2d 398 IdOTcxCrR 
70 

(2) Odier cases-^dl v State, 91 S Vr 2d 711. 130 
Ta&R 5-Fiillbnglit v State, 101 SW2d 571 131 
T«GR 640 

Efitaehdd t to sustain conviction —Fer- 

gBsn V State, dZ P2d 1033 <0 Old Cr 230—Smith v 
SUfc 287 P 833 47 OU Or 184 

pa«e 1032 

12, ladr drv iK held suffkkHt geaeraliy 
Tes—Bcff V State, Mipra, n 10—Fullbn^t v StatCi 
supra, n 10 


OU—Davis V State. 52 P2d 96, 58 OklCr 268—Hart 
V State, 60 P2d 411 59 OUGr 396 

§ 527. In General 

Other m^itters relating tc the ship¬ 
per's habikty have been adjudicated 

16lSL Shiiipiiig m proper coiidbfat^ 

US—Eastern Mstor Evp. Inc v A Masduneijer Jr. 
Inc CANY 247 F2d 826. 65 ALR2d 765 
oertden 78SO 535 3S5US 959 2LEd2dS34 

Efideiice hdd snfiident 

US—Easteni Motor Eiqp litc v A M^^chintijer Jr 
inc.CANY 247 F2d 826, 65 ALR3d 765 
ccft den 78 Sa S3S 355 US 959 2 LEd2d 
534 

l\ci ite cause 

Ah—Malone Frei|^t Lines. Inc v McCanfle, 167 
Sold 274, 277 Ah 100 

Serfieng or repair of firo —^her 
Ah—Malone Fiag^t Lines, Inc v McCardle, 167 
Sold 274 277 Ah 100 

lowa-I^L^tn-ii V Diamond Alkab CO 208 2d 
910 

General rules govern in actions by 
earners to enforce habdiiy of ship- 
peis®* 

205. Enden 

US—Eastern Motor Exp Inc v A Ma«-limrtjrr Jr, 
Lbc, DCN^ 141 FSupp 477, affil in part and 
revd tn part, on oth gnh, CA. 247 F2d 826,65 
ALR2d 765 cot den 78 SO 335, 3S5 US 
939 2 LEd2d 534—8 C Truck Lmes. Inc v 
Pika Fragfat Carriers, Inc DCGa, 225 FSupp 
1 

Qoestioas law and fiKt 

Ah-Maloae Freig|a Lues. Inc v McOxdk. 167 
So 2d 274, 277 Ala 100 

Ca—Seaboaid Coast Line R Col v Froght Ddivcry 
Service; Inc 210 SE2d 42, 133 GaApp 92 



Gi —Ryder Trad: Lines, Inc v Ahddin, Inc, 139 
S£2d 446, IIOGa.A|ip 579 

bHKB, prooi; and variaKo 

Ch—Ryder Track Lmes, lac. v Ahddm. lac. 139 
SE2d446, 110GaApp 579 


US—Amcncan Host ft Demck Ca v Ouragn, M. 
St P ft PR Go CAOhu. 414 F2d 68 
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Borden of proof 

us—SoutbeniPjc Transp 0> v US DCCil 456 
FSupp 931 

§ 528. Shipment of Dangerous Aiti- 
cies 

page 1033 

22 Iowa—LaLatosh v Diamond Alkah Co 20S 

N W 2d 910 

25. Acts independent agent 
Iowa—I nL-iinJi V Diaiqond Alkali Co, 206 NW2d 
910 

§ 529. In General 
Library References 
Carriers «=»233 et seq 

28 Cal PkiiA: V Stoboff 162 F2d 743 71 Cal 
App2d Supp 849 

La—^Brown v Hcnner-Di^line Bus Lmes. App 23 
So 2d 348 

SC—Squires V Hendenon, 36S£2d 738.20gSC 58 

29 OU—Tlio».psou V Wahon, 297 P2d 1084 

30 Ga—CJjS sauted m Scott \ Tonranoe; 25 
SE2d 12a 127 69 GaApp 309 

31 Idabo-Straley v Idaho Nuclear Carp 500 P 2d 
218. 94 Idaho 917 

§ 530. Public or Common Carrier in 
General 

page 1034 

The courts are without power to reg¬ 
ulate common earners of passen- 
gers.“® 

33J5 Neb—Appluntion of rii'^gp ft N W Ry Co 
91 NW2d 312, 167 Neb 61 

34w "Dansport” defined 
Pa—Com V Benci, 68 Palest ft Co 379—Com v 
Cenne, 11 Monroe LR 73 
FnUic _ of t ...por transit andninty as 

not removing limn general cat^my of “comnmn cacn- 
cT 

Cal—^Los Angdes hfemopohtan Tiansit Anthomy v 
Pidibc Utilities 31 CaIRper 463 382 

P 2d 583 

35 DC—Mmns V Distnet of Columbia, Mun App, 

31 A2d652 

NJ— laioston R CD V KeDy 28 A2d 619 20 NJ 
Misc 477 

36 Ga—Suxt V T<i.iuioc. supra, n 30 

37 US—CJJSL quoted A ka0b m Sanon \ Royal 
lodcm Cb DCLa 179 FSupp 403,405 afld. 
CA.279F2d737 

Tcnn —GJSL quoted m Hawkins County v Davs, 391 
S W2d 658, 661. 216 Tom 262 

38 NY—Vegd V Stare, 124 NYS2d 563. 204 
Misc 614, app dism 136 NYS 376, 284 App 
Div 993 

Torn —CJJS. qonted is Hawkins Coimly v Davis, 391 
S W2d 658, 661 216 Tenn 262 

39 US—JX^tUrjou v Edwards, CAID. 416 F2d 
958 

ffl V Rozian, 77 NE2d 454, 333 mApp 301 

La—Hi(^,horhx • v Pidihc Bdt Raihnuri OonimK. 
sran, App 181 So 65 rdi den 181 So 221 afid 
188 So 395 192 La 525 

Mass—^Fnst Natvj Stores v H P Wddi Co 55 

NE2d 20a 316 Mass 147 

NY—Gnnier v Stale; 181 NY.S2d 994. 15 hfbscJd 
471 affd 192NYS2d647. 9 AD2d829 
Utdi—CJJS died a Realty Puoiiaskqg Co v Putdic 
Service Cdp» 345 P 2d 606; 608. 9 Uiah2d 
375 

WVa-8ra«nv De Mane; 46 SE2d 797, I3I WVa 
264 


Faihire to cata: to aD the public 
Iowa—^Kvalfactro v Hoiace Mann Life Ins Go 219 
NW2d 533 

40 ni—Hhncns Highway Transp Go v HantdL 55 
N£2d 710, 323 lIlAiqi 364 
Mass—^Blair v Boston Elevated Ry Co 36 NE2d 
4i9 310 Mass 1 

Mum—Cumniines v Great Amoican Osaiahy Co, 
235 N W 617 183 Mmn 112 
Wash—^Miles v Eouinclaw Co-<^ Otamcry Cupora- 
Uon. 121 P2d «»45 947 12 Wash 2d 377 

Similar d^mfioiK 

(4) Other defuutions 

Iowa—Kvallicun v Hmace Mans Life Ins Co 219 
NW2d 533 

Nd >—of rckgosoii Tracking Co 81 
NW2d915 164Ndb 85 

page 1035 

42 US—CJS. cited u Anow Aviation. Inc v 
Moore, CA Neb. 266 F2d488 49a73ALR2d 
337 

43 US—Demetnmi v Edwards, CADI 416 F2d 
958 

Cal—^I^ura v Cahfoniia AsiatKin Service. Inc 84 
CaIRptr 19l.4CA3dl91 
III—^iUinois Hghway Tian^ Co v Hantd. supra, n 
4G 

Iowa—^Kvalheun v Harau; Mann Life Ins Co 219 
NW2d 533 

Mavs—First Natmial Stores V H P Wekb Co, supra, 
n 39 

Wyo—Rural Flecinc Co v State Board of Equaliza¬ 
tion. 120 P 2d 741 749. 57 Wyo 451 

Qaesbim mast be iietei«ttlfiei by diwVtL of 
(2) Other maners 

US—Semonv Royal Indem Q> CAIa 279 F3d 
737 

47 m —MiOer V Mdkr 69 NE2d 878 395 Bi 273 
page 1036 

51 Tenn—CJJS med m Roberts v Knoxville Tran¬ 
sit Lines, 259 SW2d 883. 889, 36 TennApp 
595—CJ.S. quoted m Hawkins County v Davn, 
391 S W2d 658, 661 216 Tenn 262 

Right of rofhsal crifical cxilerioa 
US—Semon v Rcqral Indem Co, DCLa, 179 
FSupp 403 affd CA,279F2d737 

52 NY—Andenon v Fiddity ft Casuahy Go of 
New Yoik, 166 NYS 640; 642, 100 Mec 411. 
mod onotb gids 170 NYS 431, 183 AppDiv 
170 l affil 127 NE 584, 228 NY 47S, 9 ALR 
1544 

§ 531. Private Carrier in General 

55 in Meyer v Razran, siqua. n 39 

ktom—Hfmniediiid v Clear Lake Star Facioiy Skydi- 
vei\ Onh. 258 NW2d 590. 95 ALR3d 1273 
Nev^otts v Rnsbton. 172 P2d 147 63 Nev 426 
NY—People V Lee; 336 NYS2d 18. 717 Misc2d 
239 

Tenn—CJ& quoted u Hswlons County v Dams, 391 
SW2d 658.66l 216Tenn 262 

Gmtract earner 

Utah—Realty Pun^wiig Co v Fiddic Smvice Com- 
nussMii. 345 F2d 606. 9 UtafaZd 375 

MotNist confmctbig to trausport lider 
NM—TnijiDo v Chavez. 417 P2d 893, 76 NM 703 
UadertokiBg to serve paiticaiar class ttfiadifid- 
nals 

US—Ptnak.on v Edwaids, CAB} 416 F2d 958 

56 Gd—Hopkms v Ydhw Cab Go. 250 PJd 330; 
114 C A 2d 394 

Mass—Fust Stores V H F WdchCo supra, 

n 39 

Pa—Con V Benci. stqxn n 34 
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Page 1036 

Tcnn —CJ S cited u Roberts v KnowtUe Transit 
Lines. 2S<3 2d «83 36 Tenn App 5«»5— 

CJS. qnoted in Hankins CounQ s l^vis 3^1 
S%2d 658 661 2.6 Tenn 262 
Tc\—Gedzmoda s Cr<inc-Loagle> Fune'al Chapel 
Civ App 2-3 2d 455 affd 283 Sli 2d 217 
155 Tex 99 

§ 532. Railroads; Street Railroads 

58. Attendants for »nim»k 
111—Crane v Railnav Express Ageiio. 12 N Eld 6'’! 
293 111 App 328'mod onoth gid& 15N£2d 866. 
369 lU no 

me 1037 

67 NH—Beniardi Greater Shons • Boston A 
Maine RR 1 A Id 36a 8^ N H 49a cert den 
59 SO ’87 306 US 662. 83 LEd 1059 

page 1038 

84. Chair lift up nui->ntai" 

VY—Grauer s State. 181 NYS2d 994 15 Miscld 
471 afTd 192NYS2d647 9 AD2d 829—Battal¬ 
ia V State, 2'^ NYS2d 28. 26 AD2d 203 

§ 533. Elevators 

Library References 
Gamers «=*235.5 

86 us—Ohs Elevator Co v Scale; CALa 334 
F 2d 928 

Ga—Ddk V Sellers. 254 S E 2d 446. 149 GaApp 439 
Tex —O Ccamm \ Dallas Conan Eadtange, Qv 
153 SW 2d 266 

WVa—CJJS. ated n ftrown v De Nfone. 46 SE2d 
797 801 131 WVa 264 
Msh 'xtnrer not m carrier 
CMiio—McDonald v Haughton Elevator A Machine 
Co.20NE2d2S3 60 Ohio App 185 

page 1039 

87 US—White » Sears. RoebocL ft Go. CAVa 
242 F2d 821 66 A L R2d 491—Suarez v Tians 
World AirhiKS. Inc.. C A ID 498 F2d 612 

Aih—Little Roeft Land Co v Raper 433 S W2d 836; 
245Aifc 641 

111—Maderv ManddBras DeptStore41 NE2d327 
314 in App 263—Starczvnski v Miltenbei]^ 55 
NE2d 299. 323 IflApp 283—Chison v Weston 
Hold Cbrp. 115 NE2d SOa 351 IDApp 523— 
Cbfab V MaishaO Fidd ft Cb App. 159 N£2d 
52 a 22 III App 2d 143 —Ka*"«*«iry v Aithur Rub- 
kiff ft Go 218 N£2d 86a 72 lUAppld 68 
(Ruo—Nomian v Thomas Emeiys Sons, Inc 218 
N E2d 480. 7 Ohm App 2d 41 
Fa—Gabd v 1528 Walnut Sc Bldg Corp 30 A2d 
731 160 FaSuper 218 
"Omirlift" 

N Y—Vopel V State. 124 N YS 2d 563 204 Misc 614. 

app dism 136 NYS2d 376; 284 AppDiv 993 
91 US—Werner v hfay Department Stores Co, 
DCCal 35 FSupp 895 

Cd—Vandt^nirv J C Fdmiv Co. 39 Cal Rptr 671, 
228CA2dS79 

Mo—Hateyv May Dqn. Stores Co. App . 287 S W 2d 
366 

Fa—Wood V Kiigler's Restaiinint. 33 FaIhst ft Go 
101 

Bwhrtnr held ant couMn carrier 
La—VaDetie v Matson Blandie Co ^ip. 29 So2d 
328 

§ 534. Other Passenger Carriers 

93 Kan—Clwk v Southwestern Grgrfaouiid lanes, 
79 P 2d 906. 148 Kan 133 

SC 111 pi H.S V Slolres Bus Lme; 18 SE2d 673. 
199 SC 132 

96 US-Kauxv Hiisioii.DClawa.35FSiiii|i327. 
afid. CCA. 120 F2d 183—Rydberg v Mitdid. 
DCAbska. 87 FSnpp 639 12 Almka 309— 


Shatkdford v Mission Ta>icab Co C A Cal 224 
F 2d 857—DemetncHi v Edwards. C A III 416 
F2d 958 

Cal —People v One 1941 BukI S 4-Door Sedan En¬ 
gine No 5^135130 147 P 2d 401 63 Gal App 2d 
661 

Omn—CddwdI v Watson. 60 A 2d 168. 134 Conn 
640 

DC—Buder v McCahp. Mun App 54 A2d 644 
IB —^Anderson v Ydlow Cd> Co 329 N E 2d 278, 28 
IUApp3d 656 

Kan—Kmg v Vets Cab. Inc 295 P2d 605. 179 Kan 
379 56ALR2d 1249 

Ky—Fowler v Randle. 143 SW2d 1049 284 Ky 
I6iU_Gngsbv v South. 146 SW2d 719 285 K> 
48—Preferred Acc Ins Q) of NY v Noe, 234 
SW 2d 748. 314 Ky 245—Lomsvilie Taxicab ft 
Transfer Co v Jackson. 251 S W 2d 874 35 A L 
R2d 783 

Md—Brooks V Sun Cib CO 117 A2d 554 208 Md 
236 

Kbss —Gilmore x Acme Taxi Co 212 N E 2d 235, 349 
Mass 651 

Mb—Holding x Tnplett. Ai^ 235 S W2d 112 
N Y —^Kronstad x Pechtold. 46 N Y S 2d 124 
(%io—Bnnkmoeila- v WdsoR. 325 NE2d 233, 41 
OhmStZd 223 

Okl—Ydlow Cab Operating Go v Robmson. 105 P2d 
S35 187 Okl 669—Dymond Oib Co v Branson, 
131 P2d 1007 191 Okl 604 
Pa—^Kerr v Penn^hania ft Reading Ry Co 53 Fa 
Super 83 

Tenn —Jenkins v General Cab Go of Nashville. 135 
SW2d448 175 Tenn 409 
Va—Snnpson > Broadway-Manhattan Taxaab Corp 
128 S£2d 306. 203 Va 892 

Carrier eoffigtd in antomobiie rent hnsbiess;, 
etc. 

(2) The contrary is true where M'tonuibile is rented to 
be dnven by the hirer 

Ohm-Hod^ Dnve-It-Yoursdf Co v Coy bT Cmanna- 
U. 175 NE 196, 123 Ohm St 284 77 A LR 889 
affd 52 SQ 144 284 US 335. 76 LEd 323 
Okl—Dymond Oib 0> v Branson. 131 P2d 1007. 191 
OU 604 

T« -h Ck /r J «c—Stewart Taxi-Service Co v 
Spencer. 132 A 153 149 Md 635 
OU —Dymond Cd> Co v Branson, supra 

(2) CHher cases 

Kan—Shumate v Vets Cab, Inc 281 P2d 1071, 177 
Kan 600 

Md—^Kaufman v Taxicab Bureau, Baldmore Oty Po¬ 
lice Dqit 204 A2d 521 236 Md 476, cert den 
86 SO 93 382 US 849 15LEd2d88 
NC—Haidy v Ingram. 126 S£2d SS. 257 NC 473 

pi«elG40 

95 Vt—Ready v Peleis, in A 2d 374, 119 Vi 10 

A State may be common carrier m 
operation of chair However a 

rope tow operator has been held not to 
be a common earner.^ One who op¬ 
erates a mule train between fixed ter¬ 
mini is a common carrier.” 

97.5 NY—Gnmer v Stale; 192 NYS2d 647 9 
AD2d 829 

Otter rid lift opaalora hdd cimiMi canieis 
US—Fisher v Mt Mwisf5<4d Cb. CAVt 283 F2d 
533 

Ski lift Mt a conmoa carrier 
Mont—Pesd V Bndger Bowl. 524 PZd 1101. 164 
Mont 389 

97J0 Cal^k^clVinvl V Dowell. 26 CalRiitr 14a 
210 c A 2d 26 

97J15 Chi—Mcliiiyre v Smoke Tree Ranch Stables. 

23CdR]itr 339 20SCA2d489 
99 Ga—Flaikerv GO LovingACb.79SE.77.13 
GaApp 284 


Iowa—^Valentine v Fehlmg, 135 N W 621 155 Im, 
138 

1. Paid amb^lfli'ce service 
NJ—Hollander v Smith ft Smith 76 A2d 697 H 
NJSupei 82 21 ALR2d9Q2 

Ambnlmx^ services not snbject to Motor Cun 
ms Act 

li S—Jones V Gilev, C A Wash 741 F2d 245 

Ambulance services are comnuBi 
earners for tort liabOily purposes'' 

15 Fla—Nazar^ v Herndon Ambulanoe Senne^ 
Inc App 5 Dist 467 So 2d 1076, review dea 47| 
So 2d 53 

§ 535. Nature of the Relation 

page 1041 

4 US—^Wabash R Co v Davidson. CCA Midi 
168 F2d 300 

Kan—Shomate v Vets Cab Inc, 281 P2d 1071 177 
Kan 600 

Mo —^Willuins V llhnois Cent R Co 229 S W 2d 1, 
360 Mo 501 20 ALR2d 322 
NJ—Gebhardt v Public Service Coordiiiated Tisns 
port. 137 A2d 48. 48 NJSuper 173 

§ 536. What Law Governs 

6 US—^Barnett v Oty Ot Detnnt. DCMich 139 

FSupp 134. affd CA 245 F2d 445-Gore v 
Northeast Ajrhncs. Inc CANY 373 F2d717 
Tex—^Hudson v Continental Bus System, Inc Qv 
App 317 S W2d 584, en- ref no rev err—Gam 
V Grgrhound Lines. Inc, OvApp. 418 SW2d 
595 

ActiOB tinicly filed 

US—ChiisuoscA \ Northwest Airlines. Inc, DCHa¬ 
waii. 455 FSupp 492 Affd CA,633F2dS29 

7 Fla—^Maultsfay v Atlantic Coast Line B Co. 

App. 188 So 2d 561 

Ky—Tmcmnafi. Newport A Covmgton Ry Cb v 
Rothe, 2S2SW2d668 

8 Fla—Maultsby v Atlantic Coast Lm^ R Go 

App 188 So 2d 561 

§ 538. Duty to Receive and Trans¬ 
port Passengers 

Library References 
Gamers «=>236(1.1, 1.2), 

9 US—Wabash R Co v Davidson, CCA Mich 

168 F2d 300—Brotheihood of Ry and SS 
daks. Freight Handkis. Eqi and Station Emp, 
AFL-GIO V Florida East Coast Ry Cb. Fb 86 
set 142 a 384 US 238, 16 LEd2d 501 
Cbnn—Hunt v Chifonl, 209 A2d 182, 152 Comt 540 
DC—Moms V District of Gbluinina. Mun App, 31 
A 2d ^—Andrews v ChecapfaVe ft Potomac Td 
Cb. DC. 83 FSupp 966 

ID—Duncan v Fisher 242 N£2d479.101 DlAppld 
213 

Ind—Northern Ind Transit v Boii. 89 NE2d 905. 

228 1nd 162. 17ALR2d572 
La—Sizderv Employers I ■ irhty Assur CcfK' App 
102 So 2d 326 

NJ—WeehawkenTp v EneR Co. 120 A 2d 593.20 
NJ 572—CJJS. ated m Gebhardt v Pnbbc Ser¬ 
vice CoordtiMted Transpmt. 137 A 2d 48. 53. 48 
NJSuper 173 

NY—^Madden v Queens Coun^ Jockey Chib; 72 
N£2d 697 296 NY 249 1 ALR2d 1160—Jih 
cobson v New Ynk Racmg Assli. Inc, 350 N Y 
S2d639 33NY2d 144, 305 NE2d 765 
Ohm—Fletcher v Omey Isbiid. Inc, 134 NE2d 371, 
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9 NY —People. OB inf cf Gv Hiuu|2u<ys, 
73NYS2d393.190Misc 244—NewYotLCent 
R Co V Anhefaa. 74 NYS2d 507 190 Misc 
555—An Am Tau. Inc v Aidlo. 224 NYS2d 
219 32 lifiu;2d 549 
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12 NY-Ltmg bbnd R Co v 32 NY 

S2d43a263 AppDiv 889 
14 Ky—CJJSL fMMed at Icqdi in Ydlow Cab Co 
of Ashland v Murphy. 243 S W 2d 42.45 

§ 579. Right to Require Fare 
libtaiy References 
Carriers «=»249- 

page 1091 

30 Md IS Kv Cbwiis.25A2d672.180Md 532 
33 Cal —DaytonV YdlawCabCD oTSmiFi^v aro, 
193 P2d 959. 85 Cal App2d 740 


Ga —TclIic Greyhound Lines v Daigrepont. 3 S E 2d 
857 60 GdXpp 389 affd 7 SE2d 174 189 Ga 
601, 127 ALR 217 

Ohio-43eorge v Youngstown Municipal Ry Co A^i 
■»6NE2d 916 

§ 580. Rate or Amount of Fare 
Library References 
Gamers «»249- 

35 ni—Sprague V Biggs, 62 N E2d420 390111 537 

Absence of free transfer held not denial of eqnal 

piOtCdilMI 

NY—Abrams V Ronan. 353 N Y S 2d 444 44AD2d 
535 affd 327 NE2d 638 36 NY 2d 714, 367 
NYS2d484 

36 Ill —v Biggs, sufua. n 35 
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39 Minn—Abdication <f St FSaiil Qty Ry Co 64 
N W 2d 487 242 Minn 188 

40 m —S^^ue V Biggs, supra, n 35 

Net investment cost of piOpe.ly 

Hiris—^MilwaoLee & Suburban Tran^prat Coip v Pub¬ 
lic Service Commission 1(M NW2d 729, 13 
Wis2d384 

42 —^Phil'idHpbn Transp Co v Pennsylvania 

Public Utdity ConimKi^ion, 37 A 2d 138. 155 
Super 9 app ref 39 A2d 372. 350 Px 373 

44 Cal—Market St Ry Co v Railroad rnmnus- 
sioo. 150 P2d 196. 24 Cal 2d 378. affd 65 SO 
770 324 US 548, 89 LEd 1171, rah den 65 
set 1020 two cases. 324 US 89a 89 LEd 
1438 

45 Ind —^Public Serwx Gnimini«s"m of Ind v Indi¬ 
anapolis Rys 76 N E2d 841, 225 Ind 6iS6 

47 Pa—Oty of Pittsburgh v Pennsylvania Public 
Utdity Craninission, 69 A 2d 844, 165 Fa Super 
519 
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51. Other rates heM incmidnstTe 
us—Wdinragton City R Co v Taykn; DCDd 198 
F 159 

55 US—^Puget Sound Tiacboii, Dght and Power Co 
V Reynolds. DCWash 223 F 371 
h^—^Public Service Cotnmission of Ind v Iiwiimapobs 
Rys siqira. n 45 

page 1094 

61 ni —Fleming v Illinois fjo^menjc Gu>i»iiissK!n, 
57 NE2d 384 388 Ill 138, app dism 65 SQ 

686, 324 US 823 89 LEd 1393, and 65 SO 

687. three cases, 324 US 824, 89 LEd 1393 
69 Cal—^MaxkeC St Ry Co v Railroad Coomns- 

SKm, supra, n 44 

lod—PnUic Service Cnni.uxrio„ (f iml v Tudians^is. 
Rys, supra, n 45 

P!a—FhiliH^lphta Tian^ Co v Pain^lvania Public 
Utili^ siqxa, n 42 

ADovaiioe for loss of iHtt.c-1 
Wis—Duluth St Ry Go V Railroad ry^nunissfon of 
Wiscoisui. 132 NW 887 161 Wis 245 

Wk—D uluth St Ry Go V Railroad Comintsesion of 
Wiscousin, supra 
Ihif tihj 

Wis—Duluth St Ry Co V Railroad ConupissKm of 
Wnoonsm. supra 

Method hdd proper 

Wis—Duluth St Ry Co V Railroad Gnpimivcwn of 
Wisoonsin supra 


Minn—Ai^H^ricn tfSt Paul Qty Ry Go supra, n 

39 

Wk—D uluth St Ry Co V Railroad of 

Wisronsin supra 


Realty 

Wis—^Duluth St Ry Co v Railroad Cohuiu. — f 
Wiscoman supra 

page 1095 

71 Pa—Philaddidiia Transp Co v Pauisyh^ 
Public Utdity Onninission, supra, n 42 

72 Ill—Sprague V Biggs, supra, n 35 

78 Wk —^Duluth St Ry Go \ Railroad Gommism. 
of Wiscmsm. supra, n 69 

79 Pa—^PhilarfefphM Transp Co v Pcaiosylv 
Public Utility Coumiissioii, supra, n 42 

§ 581. -Rate Fixed by Gamer 

page 1096 

85 NY —Jones v Rochester Transit Carp, 92 NT 
S2d 735. afM 98 NYS2d 773 277 AppDn 
939 loarg and app den 99 N Y S 2d 1014, Z7I 
AppDiv 962 

page 1097 

93 Pa—City of Philadd|diia v Pennsyivania Pubk 
Utdi^ CMnimssHMi, 57 A 2d 613 162 PaSiqn 
425 

Rate held not mraasonaUe 

Wis—Milwaukee ft Sidmrban Transport Cmp % Pub 
he Service Cd-uunssKMi. 68 N W 2d 552. 268 Wa 
573 app dism and ceit den 76 SO 133, IS 
US 877, 100 LEd 775 

94 US—Union Tennmal Co v Pickett. CCATa 
118 F2d 328. cert den 6180 1115 313 US 
S91 85 LEd IS4avac 6280 55.314US TOk 
86LEd 563.affd 6250 659 31SUS 386.a 
LEd 914 reh den 62SCt 900 315US 83aK 
LEd 1224 

Fa—Qty cS Plnb^'Wpltn v Painsylvania Public Utilib 
Commi^vn snpra, n 93 

96 Md—Qqntal Transit Co v Bosley 62A2d267 
191 Md 502 

pege 1098 

6 Throogli ronte 

US—US V Capnal Transit Go 65 80 117<k 323 
US 357 89 LEd 1663 i^ring denied 65 SQ 
1562, 325 US 89^ 89 LEd 2007 

page 1099 

19 US-Gn^homidCbrp V US 111 FSupp 2Sik 
124 00 758 
23- / n-higri*^' 

NY—Sayles v Interstate Busses Coip 66 NYS2d 
377. 187 Mkc 286 

CimstnictHHi 

US—GrqrhcMmd Coqi v US, supra, n 19 

25 Ill —Koontz V South Suburban Sofeany Lines, 73 
NE2d919. 332inApp 14 

26 US—Howitt V US CCA Fla 130 F2d 82, 
afM 66SQ 923 328 US 189 90 LEd 1162 

Ark—CJS. died m Pullnian Co v Andersim, 172 
SW 2d 431. 433. 205 Ark 1056 

page 1100 

27 Ky—ArtemusJdhcoR Co v Rnlroad CommB. 
sxm of Kentudiy ex rd Rigdiy 5]lSW2d23S 

Barden of proitf 

NY—Baker V Swidler 325 NYS2d284 37AD2d 
883 

§ 582. -T,4gislative Regulation 

Library References 
Gamers 0=»12. 

30 US—Seattle Electric Go v Qty of Seattle. DC 
Wash. 206 F 955 

bid—Stateexfd Evansville City Coach Lmes v Rawl 
mgs 99 N £2d 597 229 Ind 552 

Md—Capital Transit Co v Bosl^ 62A2d267 191 
Md 502 
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jjj, Ry Co V MaDofy 23NW2d 

735. 147 Nd) 548 

IfY—* Public Service Cni ••>«<■»■ 
89NYS2dS4S 27SA])pDiv 172. itcais den and 
,apgrWNYS2a 697 27SAppDiv 972.afid 
% NE2d 192. 301 NY flOl-Ptople a id Co¬ 
hoes Ry Co V PiiUic Senooc Cuninii«-^cii^ 128 
NYS 384 143 AppDiv 769 aSd 95 NE 1137 
TOZNY S47~Lewiiiev Long bland R Co, 331 
NYS2d 451 38 AD2d 936. affil 287 NE2d 
272 , 30 NY 2d 907, 335 NYS2d 565 cert den 
93 SQ 525 409 US 1040, K L£d2d 490 

Rnbof power 

(3) Sprague v 62 NE 2d 420; 390 D1 537 

Ste five 8s fiir ivtoslsle semce 

NY— Tnnstt v Ltng Island R Co 294 

NYS 183 2S0A]ipDiv 448.affil 10NE2d 562. 
2»NY 582 


NY-aia»> R Cb V Sate, 223 NYS2d 541 
15 AD2d 269 affil 184 NE2d 588. 11 NY2d 
50L23ONYS2d 1004 
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31 NJ—4bbner of Goo>iniiu>r Operam^ Agency^ 
of Financial Resulb to Cacnas for 
the Cdendar Year 1977. 396 A2d 344 164 NJ 
Sqier 311 app afier lemand 400 A2d 72. 166 
NJSnper 430 


Wash —State ex id Puget Sound Nav Co v Depan- 
ment of Tiaiop of Wash 206 P 2d 456^ 33 
Wash 2d 448 

C3 (HJ—St Lous-San Francnco Ry Co v Stale. 
268 P2d84S 

Pa—Guy of PhiHddphv v Pennqrlvanta Public U tility 
Goo»i»«sioq 57 A 2d 613 162 PSa Super 425 

Powers held pkaary and sdf-execatii^ 

Neb—Applv^tion of Richhng. 47 NW2d 413 154 
Nd» 108 

^ US—Pdlliiian Co v Railroad Cfti..iAKsiftn of 
Teus. DCTn 33 FSupp 675 revd op oth 
gids 61 SO 643 312 US 496. 85 LEd 971 

DC—S^negdv Public Utilities Co. • of DistPCt 
orColiinibia.CA 226F2d 29 96 USAfi>DC 
307. cert den 76 SQ 182. 350 US 904 100 
LEd 794 

Mum—Apphc-UKn of St Paul Qiy Ry Co, 64 
NW 2d 487, 242 Minn 188 

Pb—^Bettennan v American Sicrs Co 16 Cmnt .a 
113 

66 US—Bowks V Tnd»iuqinlB Rys DCInd 64 
FSupp 865 afid 154 F2d 218—Chicago. M, St 
P APR C6 V Stateofin fll 78SQ 304 355 
US 300; 2LEd2d2» 

Ndi—Maicoanit v 283 NW 226. 135 

Neb 564 

NY—Kkm V ODwyer 80 NYS2d 343. 192 Misc 
421 
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43 in—Flemu^ v nimais CGunk>cc CoramissKiii. 
57 NE2d 384, 388 m 138. app dnm 65 SQ 
686; 324 US 823 89 LEd 1393. and 65 SQ 
687 three cases. 324 US 824 99 LEd 1393 

Md—4>iltiiii6ae Transit Co v Puliiic Sennoe Commisr 
suuofMd. 112A2d 687 206 Md 533 

TcK~GA.j|liOHiid Goqi v Stevens, QvApp 413 
SW2d439 

Wis Mdsaaboe A « \ Ti^^. l Coqi v Pub- 

he Scivioe 108 NW2d 729 13 

WB2d384 

44 US—SiQcic V Fanneisr Loan A Trust Co 6 
SQ 334,388, 1191 116 US 307 29 LEd 636 

hid—4Mblic Semoe Copwn--^ o " v liuhnippdiK Rys 
72NE2d434.22Sliid 30 

Wadi—State ex id Railwqr Exp Agency, Inc v 
W'-> AgtmPidilic Service Go. '-i. 354 P2d 
711,57 Wash 2d 32 

dfliM ntes 

(9 Other cases 

Kan—Thompson V State Coip Co-_ 246 P2d 

257, 173 Kan 357 

pm 1103 

47 lid—Opitd Transit Co v Bodqr. snpra. n 30 

48 Md te Tnmn Go v Pnbiic Servne 

Cr ofMd.siipn.n 43 

^ Md—Bahuttoic Transit Co v PnUic Service 
G? orhU.sqn.n 43 


53 Fa—Qly of PSvLl ^ v Fcnibyi* Public 
Uohiy O-— - 69 A2d 844, 165 FaSnper 
519 

61 Fa—of V KiiQsylvaiiia Public 

Uafaqr Go sapn, n S3 


pm 1103 

62 Fla-^orSt lM.al gv CUrter, 39 Sold 

804 

n—PtaaanniGo.v mnoBCo ^Cr "60 

NE2d 232,39010 40 

Oty of Fdl River v PUfalic Service CUmnus- 
snn. 117 NE 915, 228 Mass 575 
Mmn-A ^ic - of M St Ry Gn 37 

N W2d 533. 228 Mmn 43S-Ck^ of MmnrapoK 
vM pd Timm GU. DIN W 2d 364, 270 
Mmn 133 


Pa—Giqr of Pittsfauigh v Penns^vama Pubhe Utility 
Commissian. 95 A 2d 555 173 PaSuper 87—Phil- 
Traii^ Co v Pennsylvama PUbhe Utili^ 
Cbinni.ssp«i^ 17 D A C2d 767 73 Dauph 16 

Street nilraads 

(3) other cases—Puget Sound Tiactian Light A 

PonerCb v RcyndtK DC Wash 223 F 371 

AcliQii held ahitraiy and capncmis 

Wb— 4kiilwaiikfie A Suburban Transpon Corp v Pub¬ 
lic Service CUmiuhsioii. 108 NW2d 729 13 
WB2d 384 

Statute held not to uitutokC with juris- 

dictUMOfClHIlSlOB 

Wb—M dwauLee A Sububan Tr«usfXL.t Corp v Pub¬ 
lic Sennoe Cnn.n-'-ia. 108 NW2d 729, 13 
Wis2d384 

Dwty to assire reciprocity between senrice sad 
fines 

DC—DC Transit System. Inc v Wasiiii^lton Mebo- 
pditan Area Transit Cn.... C A 466 F2d 
394 ISIUS^DC 223 cert den 93SQ 688. 
409 US 1086. 34 LEd 2d 673 

pm 1106 

67 Pa—Oly d Du&faurgh v Fennsylvama PuUic 
Uuhty Gcmmie^'on, 78 A2d 35, 168 PaSaper 95 

Wash—State a id Puget Sound Nav Co v Depart¬ 
ment rdTransp of Wash supra, u 62 

68 ffl-Floiiiiig V mmaB Cauu-UKX Conmif-vm 

supra, n 43 

Md—BahmiaeTniisuGo v Hessey, 75 A 2d 76.196 
Md 141. oert den 71 Sa 238, 340 US 896, 95 
LEd 650—Pr*" - o c Transd Co v PuUicSemoe 
Coiu « of hid 112 A 2d 687 206 Md 533 

R1—Umtied Transd Co v PuNic Utifaqr Hcanng Bd, 
192 A 2d 423, 96 RI 435 

69 DC— ^aegel v Puhhe Uubties of 

DutnctofCduinHi^ CA, 226F2d 29 96 US 
AppDC 307 cert den 76 SQ 182, 350 US 
904 100 LEd 794 

71 CMno—Gadtct hUts AssTn of America v Pubhe 
Utilities Cuuiuiuion of 92 N E 2d 813 153 
OfawSt 560 

Pa—Qqr arrbd>'lFjph»« V Pennsylvania Pubhe Uttbty 
ur supra, n 63 

pm 1167 

76. Mum—ApptK-anon of Mumr^ioK St Ry Co 
supra, n ^ 
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78. Statute c<iMsLi.^:d 

Or—Union Pac R Cb v Bean, 119P2dS75 167Or 
535 

81 Mmn—Afi^ilrcation of MmiieiqKdB St R\ Co 
siqira. n 62 

86 Pa—Qt> of Phi\ v PUmsybaiua Fubtw: 

Utility Cbmmissioii, suiua, n 66 
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94 US—PUSman Co \ Raibuad ConmiBisMon of 
Texas, supra, n €S 

ni—Heming V lUinnK Go—f Coun««i>"")m aipta, 
n 43—PuSman Co v IDinois Connneroe CoidUiB' 
sxn, supra, n 62 

Md—^R*ltnnow Transit Go v PUbk. Service CommB- 
sun of Md, supra, n 68 

Wis—bbhvanVee A SUkuUui Traiup&l Cmp v Pub¬ 
lic Service OQamm> - . 68 N W2d 552, 268 Wis 
573 app dism and oert den 76 S Q 135 350 
US 877 100 LEd 775 

95 NY —RmiwIjmh-C ounty v CapUalDist Ttansp 
Anthony 349 N YS2d 20. 42 AD2d 445 

Fa—Qly of Fmd>iii;g^ v Pten^lvania Pufahe Uuhty 
Gonumswon. 101 A2d 127 174 PaSuper 224 

«d reaSMS 

DC—^augdv Pidilic Utihucs Ccanimssioaof Dibtrict 
afCblnfnb.a, DC 226 F2d 29. 96 US AppDC 
307 oert den 76 SQ 182. 350 US 904 100 
LEd 794 

NJ—Petmon of Suburban Tranat Coqi 445 A 2d 
406, 184 NI Super 90 

96. Reheanng on own motkHi 

N J —Central R Co of N J v Dwp&tUnent of Pubhe 
UtdiDcs, 81 A2d 162. 7 NJ 247 
97 hid Pubkc Service Q-u v Inrhansipoliv 

Rys siqiia, n 44 

hhim—^Apphcatnoo of MmnpipolB St Ry Co wqm. 
n 62 

pm 1109 

1 Dl —Fkmiug V inmoK Ccni^ ^cc f'ommBsion, 57 
N£2d 384 38810 138, app dism 6SSa 686. 
324 US 823 89 LEd 1393, and 65 SQ 687 
three cases. 324 US 824 89 LEd 1393 
Md—P*>tmioA. Transtt Go v Fubfac Service Owimfc. 

snnofllid. 112 A2d 687 206 Md 533 
NJ—CcntnlR Go ofNJ v Depanment of Fubbe 
Utilities. 81 A2d 162. 7 NJ 247 

CmsidentiaB hdd gin to obsolcsEnce 
Pa—Qqr of PUbbiui^ v Pemi^lvania Puidic Utifaty 
Cb» 78 A2d 35 168 PaSuper 95 

3 ED—Fkming v mmoB Cfauiuuu COmuirAiuu. 

supra, n 1 

NJ— Hudson A R Co v Board of PUbhe 

Utility Oomxs. 84 A2d 736. 16 NJSuper 396 

Onicr hdd sqm^ed liy evidenee 
DC—^negdv Fabbc UtilmesCommiyaoi* of Distnet 
afrnliHnlii:i.CA 247F2d84 101 US App DC 
93 

NJ—FetitiQu of Subadnn Transit Guru, 445 A2d 
406, 184 NJSuper 90 

Pa —Ctty of PktisJMU)d> v Peraegrlvama Pubhe Ubh^ 
Gq sqna. n 1 

4 DC—Allied Omc Group V PUblicUtilitiesOEHn- 

iiiissionafDfbnctof04nmbi» DC 125F&tpp 
453 

hid—^Baltiinare Transu Co v Public Service 
smnofMd supra, n 1 

Fa—Qty of Pbikdelplin V Penn^tvama PnUic Utility 
Comniivrm,!. 95 A 2d 244, 173 PaSuper 38 
Rl—M>rW a V Kenodly 113 A 2d 121 83 R1 
75 

Fortiralw evidenro hdU aMVcM 
NJ—Central R Go rdNJ \ Department of Public 
UtdiUes. supra, n 1 

'hG— need not be icgpriel ns n wimle 

NY—Appl-catwn of Love. 155 N YS2d 266 
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ratio coBsidaed 

DC—^DC Tnrs^ Sjston. InL v VradiingtOQ Mctio- 
pohtan Area Transu Cooinussion. CA 330 F2d 
753 12tljSAppDC 375 

PtaUic lAtwCds 

DC—DC Traosir S>stem. lac v Washington Metio- 
pouitdn Ai«a Transit ConunisMm. C \, 466 F 2d 
394 i5]US4ppDC 223. cert den 93 SO 6S8. 
409 US 1086. 34 L Ed 2d 673 

5 El!—SlInuMS Cent R Co v niinois Commeioe 
Cot >»ron. 56 N£2d 432. 387 HI 256 app 
dnn 6SSQ 686 324US 823 S9LEd 1392 — 
Ffeming V nimais Cbnnnoce ConunnsKHU supra, 
c 1 

Vb —Oly of V Flennsvlvaim Pidilic Utdi^ 

57 A 2d 613 162 Pa Super 425—Ciij 
of Pdtsbuig^ V Peiins>lvama Public Utility Gom- 
69 A 2d 844. 165 Pa^uper 519—On of 
Ph \ Fcaasyivana Pu^ Utih^ Com- 

missan. 102 A2d 428. 174 PaSuper 641 

Reeeptkm ai improper endcnce held not prejn- 
dktd 

Wis—Duluth & Ry Co > Railroad Gommisaon of 
^Bcousin. 152 NW 887 161 Wk 245 

6L Record on UciiraaB disclosed reserre for in- 
jnry «nd danioge claims siioald remaiB 

Wks —MihfrauLee A. Subuxian Transport Corp v Pub¬ 
lic Service Commissiosi. 108 NW2d 729 13 
Wis2d 384 

Net i a vestm ent cost pnqperiy reduced 

Wb—M ihvaiiLee & SidMirtiaa Transport Corp \ Pub¬ 
lic Service Cbn 108 NW2d 729. 13 

Wis2d 384 

9 Pa—OtyofPinsiiorgbv PcansybaniaPutdicUnl- 

ily Cr—93 42d 71S 172 FaSuper 230 

iMid snppoited fiy eyidence 

DC—Allied Cnnc Group v Pufdic Utilities Conmiis- 
sxn of Distnet of supra, n 4 

Pa —Ckly of l*kttsbiiigh v Penmjlvaiiia PuUic Ualdy 
supra, a 1—City of Pittsburgh v 
PcuiBjdvMiia Piddle Utility Conupn^xm 95 A 2d 
5SS. 173F!aSiipcr 87 

Tex—Tcias Indus Traffic League v Railroad Gbuiims- 
sMXi oTTcx. Ov A {9 255 SW 2d 903 err ret no 
rev err 

10 ID—Ftemiog v Hfaixas Coronr^ CommKTHjn. 
siqiia. n 1 

Pa—Cdy of s I^eiussjdvania Public Utdt^ 

Cr ^ siqaa. o 5 

FintfnK of raimt not reqiiiiied 

Pa—Qty ci Ptftsbui^ v Pennsylvania Piddic Uahty 
suina, n 1—of Fltlsb.dgh v 
EVumylvaaia Pidibc UtdiQr Coi« supra, n 

9 

Tex —Texas InibB Traffic Ixagne v Radroad Caamus- 
sunofTn GnrApp 255 SW2d 903. err nf no 
rev err 

11 Pa—Qty of Ph-i -'’djdua v. Femii^vaiiia Fuldic 
Utifaly GommRsuui. supra, n S 

13 HI —Flenniig v EBumb CcuuIicax. Cc 
sii|)ra,B 1 

NJ—Ceaual R Q> ofNJ v T>e|. tk«jit of PObbe 
Unhnes, s upra , n 1 

Pa—Q^ofl ~ V fUiiui^vafiia PuUic Utility 

sqm. n. 4 

memo 

15. Orangjing chancter of order 

Rl—UmledTransttCu v Fiddic Utddy lieanng Bd 
I92A2d423 96RL43S 

Pa—Gay of Fiudmii^ v yhaiuia Public Utihiy 
Cl /"t 43 A2d 348. 157 PhSoper 595 

25. Whenionniltoni 

(1) Other cases 


N J —Public Service R Co v Booid of Public Ulifaty 
Ornirs 88 A 818 85 N JLaw <23 affd 92 A 
1087 86NJLaw696—Sutev Mihin 94 A 789 
87 N J Laur 332. affd 37 SO 508. 244 US 258. 
61 LEd 1117 
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59 SC—^Atlantic Coaa Line R Co v South Car- 
(dina Ptibhc Service CcHnmissioii. 144 SE2d 212. 
246 SC 447 

§ 583. -Municipal Regulation 

57 Odo—^Bennanv Oty and Coun^ of Denver 209 
P2d 754 120 Colo 218 

Neb—Riinins v Howell. 209 NW2d 160 190 Neb 
503 

NY—McCahev Voodns, 153 N E 849.243NY 401 

Elevated railroad 

HI—Mctropdlitaa West &de EkLtnc Ry v City of 
Clnr^ffK 104 N£ 165 261 ID 624 

No romny joiKdiction by implicatioii 
N Y —Bee Line. Idc v NtcLerson. 303 N YS2d 95fX 
60MKc2d93l affd 309NYS2dl24 33AD2d 
1106 

page 1116 

70. Initiative and rdti^--<h.... 

—^Lfflig V Shreveport 91 So 825 151 La 423 
43 C J p 586 note 34 p 587 note 49 
Outside tc.iitorul hmits 

(1) An ordinance cannot n^ulate &rcs of a street car 
cranpany to be cbjorgpd beyond the aty hmils—O qt of 
Sottdt Pa'-‘«dena v Los Angeles Terminal R Co 41 P 
1093 109 Chi 315 

(2) An ocdmiince cannot tax land b^ond hmits for 
niunin|ul purposes—^Welk v Wc>hHi. 22 Mo 384 66 
AmDec 627 

73 Tex—City of El Faso v El Paso City Lmes. 
OvApp 227 SW2d 278. err ref no rev err 

page 1118 

^ Tex—of El Paso v El Paso City Lines, 
supra, n 73 

90 Tex—Qt> of El Paso v El Faso Qty Lines, 
siqaa. n 73 

page 1119 

98 Ky—Scott V C»iKm»*ti, N & C Ry Go, 105 
SW2d 169,268 Ky 383 

OonstroclMB of particnlar ai^c^jnts 

(3) Other nts 

Wash—Tucisou V Tacoma Ry & Pofwcr Co 111 P 
338, 60 Wash 406. 140 Am St Rep 936 

Motor coach transit cm^anies 
NY—In re Fifth Avc Q»di Lmes, fik. 259NYS2d 
313, 46 MBc2d H aflU 261 NYS2d 784 23 
AD2d 463 motno den 216 NE2d 604, 17 
NY2d 664 269NYS2d443 mod on oth grds 
219 NE2d4ia 18 NY2d 212, 273 NYS2d 52, 
am on och gids 221 N£2d 174, 18 N Y2d 741, 
274 NYS2d 349. app dnm 87 SQ 1480. 386 
US 778, 18 LEd 2d S24 

page 1122 

12. Filing Kv^-uements 

U—Long V Sh.,.TqM.l, 91 So 825. ISl La 423 
43 CJ p 542 note 5 

19 Not mvalidated by compaiqr acceptonce 
provisHm 

Ry—Scott V Cmcmnati. N AC Ry Oi 105SW2d 
169 268 Ky 383 

page 1125 

40 US—^Enterrtttop^i Ry Co v PpwV_giiSl, DC 
NY 52F2d293 

Cal—Hunt v Oty and County of San Finnc^co, 201 
P2d 805 33 Cd2d 298 

m—Spi;^ V foggs, 62 NE2d 420 390 HI 537 


Mich —Artornsy General v Detroit Unied R Qi | 

N W '^6. 1023 210 Mich 227 

Minn—^Mmneaprdis St Ry Co v Qtv of Muuicqil, 
40 N W2d 353 229 Minn 502. app dran 7DS0 
574 319 US 907 94 LEd 1335 

Wis—Milwaukee Fketru, Ry A Li^t Co v 1 * 0 . 1 .^^ 
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Co. 92 A 237 88 Vi 3(j4 
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misaon of Dbtnct of Colombia. 125 FSupp 453 

lid—fiabunorE Transn Co v Public Servioe Comnuv' 
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NY-AppH-iimnarLove. 155 NYS2d266 
Rl—Uadied Trausat Co v Public Utility Heanng fid 
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Mum —Qty of MmneqinlK v MimwMpolis Transit Go 
133NW2d364 270 Mum 133 

46 Pa—Oty of Pittsburg v Pennsylvania Piridic 
Utdity Commr lOD, supia. n 40 
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227 F2d SOI. cert den 76 Sa 657 350 US 
1013 100 LEd 873 

Fb—Flonda East Coast Ry Co v Booth. App, 148 
So 2d 536 

97. Dependent i^on nature pass 
Mass—Tortofdliv New York Cent R Go.9SNE2d 
674 326 Mas 583 

page 1177 

Misrepresentation of passenger in 
securing fm pass for one daii^ to 
be his wife do^ not render pass void 
as to passenger.*^^ 


99.5. Passei^ hdd not naanthorized 
Ill —Bover * Atchison. T & S F R»r Co 217 N £11 
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RwHfrinn for brefldi of pofalic duty Bot al- 
hnrad 

Twn—Mna V Fortune. 340 S W 2d 902. 207 Tcna 
426 
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Ohio—Rjdufd A Beqian, DO Inc v Ohio Bdl Td 
Co 37SNE2d410 54 Ohio St 2 d 147 S003d 
149 

Pla—Turd, v Pennsylvania R Co supra, n 44 

53 Ky—^Lomsville A NR Co v George, 129 
SW2d 986.279Ky 24 
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12A2d844 l24NJLawSi2 
NY—Hart V rebnnii 15INYS2dS22 
InsofficMst to ciuffgB camcar 
(2) Other cases 

US—Nmm v PLabS^aina Greyhound Lmes. DC 
Midi 97 FSupp 357—Wallm v Gneyhound 
Gorp.CATenn 341 F2d 521 
ConliBnoiis snpernsioa Dot required 
US—Nunn v PCnnsylvaiiia Gicyboimd Lmes. supra 

29 US—Wilhams v New Jers^New York Transit 
Cb CCANY. 113 F2d649 cert den 61 Sa 
393 311 US 721 85 LEd 463 

NC—WiDiams v Queen Ck^ Coadi Cb 44 SE2d 
883, 228 NC 790 
Duly to mqiect 
(2) Other cases 

Tex—ArrlineMotorCbs^rbcsv Caver 226SW2d83a 
148 Tex 521 

Garrier bdd not 1 

La—Qiug^ V I-c-iisnna A A Ry Co A^, 20b 
So2d 791 

Doctrine of res vsa loqiifriir bdd inap pl ic a bl e 

La—Quig^ V A A Ry Co App 206 

So 2d 791 
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30 Ky—LouisvilteRy Go V LQgni.206SW2d8a 
306 Ky 35—Adkms v GicriMnad Cmp 357 
SW2d 860 

NY—Yavnehv LooglslaiidR Go 12NYS2d445 
Tenn—Knoxville Cdb Co v Miller 138SW2d428 
176 Tenn 88 

Carrier bdd But lialile 

(4) 01—^Morris v Cb- agp Traiuit Anthaiqrt 328 
NE2d 208. 28 III App 3d 183 

§ 745. Overcfowding 
Libraty Seferences 
Gamers «=>295(1). 

32 DC—Butler v McCdip, supra, n 10 
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N Y —Inidell \ New York Rapid Traasit Cwporanon. 
22 N £2a 244 281 N \ 82—Iigon v Internaiion- 
al Ry Co 55 NYSjI 444 269 4ppl>i\ 809 
SC—Thoouv V AtlanliL GmlKHind Corporation 29 
SE2d 196. 204SC 247 

Tc\ —C JiSL quoted at leagtk in Dalus R> &. Taminal 
Q> V WiiicKor Cii App 206 SU 2d 127 ,29 

33 Mo—JiKtite I East St Loo*s Cit> Lines. Iiu 
375SW2d 150 

34 m—^Lutz V rhir.igo Transit Authcvity 1S3 
N£2d 579 36inApp2d 79 

N Y —Matfco V New York Rapid Transit Cbiporanin 
18NYS2d449 

35. Exteat of l^qlnbty 

Mass—OLeaty v Metropolitan Transn Autliontv 159 
NE2d9l 339 Mavs 3^8 

NY—Perez V Depi Store Oxp 326N'%S2d 

127, 37 AD2d 842, motion den 289 N E2d 5*i2 
31 Ny2d 698 337NYS3d 509 j[id 309NE2d 
868 34 2d 526 354 N YS2d 97 

36 C^l—Sibcet V Los Angeles Ry Cb l^Kk P2d 
824 79CdlApp2d 195 

N J —^Miller \ Public Strsice Coondmated Transport, 
81 A2d 148 7NJ IbS 26 ALR2d 1215 

37 Ga—Transit Cb v Scarborough S3 SE2d 
221 QOGaApp 427 

in—^Lutz V Cl««^ Transit Authoniy, 183 NE2a 
579. 36!UAiq>2d79 

Mo—Juaioe v Ea«t St Louis Qty Lines. Inc 375 
SW2d 150 

N J —Sdc V Hudson & M»nlirttaii R Co 68 A 2d 485 
SNJSopcr 104 

NY—^Ligim V Internatioiial Ry Co supra, n a2 
SC—Tiiaaias V Atlantic Crwyhouixl Cbrporatioa su¬ 
pra. n 32 

§ 746. LiabOity for Collisions 
Libraiy References 
Garners ^300, 
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39 Ala—^Decatur Transit v Jennings; 45 So2d 13 
253 Ala 322 

Cat—Ivrd V Carew A En^hsh. 200 P2d 828 S9 
CalApp2d 199 

DC—WiBiaiiisv Capital Transit Cb, C A 215 F2d 
487 94USAiipDC 221 

HI—M 1 II 0 ’ V CSncago Transit Authoniy 121 N£2ft 
348 3 n!App2a223 

bid.—N^heni Ind Transit v Burk, 89 N£2d 905 
228 Ind 162, 17 ALRZd 572 
Ky—Lamsville Tavcddi A Transfer Co v Smallwood, 
224 SW2d 43(1 311 Ky 405 
La—Duane v Toyc Kos Ydlow Cab Cb App 148 
Sold 451—Picafaa V Gnittierez, App 163So2d 
i30L wm ref 164 $a2d 363 246 U 382—Young 
s FEyOtt\.App 222So2d628 
Md—Sun ChbCb. V Hall. 86 A2d 914 199 Md 461 
Mo—^Dotigba V St Lous FuUic Service Co 231 
SW2d 1S7 360 Mo 869—Dickenon v St Lows 
Public Senice Go 286 SW2d 82(k 36S Mo 738 
N Y —Rcnkai v Biook^ A C^ieens Transit Goipora- 
txni,4NYS2d927 2S4A]ipDiv 873, app den 
7NYS2d222.2SS AppDiv 784,afEd 20NE2d 
1014, 280 NY 646 

Wash —Dennis v Maher 84 P.2d 1029 197 Wadi 286 

Pamper lookoaf 

<2) Caller matters 

La—^Laadty v EdsCab Fjrv Inc. App, 185 So 2d 

27 

Taxicab ooaipaay mat insmor 

La—Addison V Checker Cab Co App 337 So 2d 592 

40 US Iko u V Goniin.DCLa 45FSiqq» 833 
Fla—Carlton v Miami Ttansit Co, App, 147 So 2d 

581 

nt—Oiender V Gottbefa^ 101 N E,2d 622. 344 Dl App 
552 


ky—^Southeastern Grtshrauid Lires • Dopohue. 182 
Slk2d 324 29 Js ky 139-Greyhojnd Coip v 
Alien 353 SW2d558 

I a —Oppenheun v Toyc Bios Ydio« Cab Co App 7 
So2d 430 jffd 14 So2d 854 203 La 1067— 
BrookS V Airbrc Mo*oi Coaches. App 35 So 2d 
■*86—^Eiku^ \ Tra^dtis Indem Cb App 41 
Sn2d 123—^Doane v Tcje Brip* \dkwk Cab Co 
Apn 148 Sold 451 

Md—E H Koeste' Bakeiy Co v Polk-* 50 A2i 
234—ComirisMonerof Motw Vehidcs V Rilfimore 
A Anna{xd*s R Co 263 A 2d 592. 257 Md 529 
Mo—Snyder \ St Lcuts Public ServiM Co 329 
SW2d72l 

NA—Zetebners Fiat Service Cbrp 76NYS2d461 
—Lovvenbein v Doyle, 145 N \ S 2d 756. 208 
Misc 990 

NC—Bulks s Shepani. 52 SE2a 215 230 NC 86 
Pa —^Dufvlin v Sbo't Line. Inc 3 Chest Cb 109 
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The violation of a statute has been 
held not to be negligence -* ’ 

52.1. ViidatioB not die proximate cause of ct^- 

hskm 

NJ—^Lutzv Westwopil Tian' 4 > Co 106 A 2d 32® 31 
NJ Super 2S5 

page 3405 

54 Fa—Kilien \ Penrsylsania R Co i02 A 2<i 1*10. 
376 Pa 320 

55 Conn -OH^hjn x Grady 7 A 2d 225 125 Own 
733 

Ga—Pillei V Hanger Cab Cb 154 SE2d 42a II5 
GaApp 260 

Ill —Pertolaniiz v Oiiuigo Transit Aiithonty 194 
NE2d50! 44 HI App 2d 256 
Kan—Taggart v Ydkm CdiCb (tfW'iduia, 131 P2d 
924 156 Kan 88 

La—RoHledpT v Toye Bros Ydkm Cab Co App, 185 
So 540 

Md—Chariton Bros Traiop Cjo \ GaneCtson. 51 
A2d642, 188 Md 85 

Pa—^BoerKdimitt v Hafl, 23 Ldugh Go Leg J 315— 
Paiker v Churione. 137 A2d 317. 391 Fa 566 
SC—Robinson V DukePbwerCb,48 SE2d 808. 213 
SC 185 

Care reqniieil 

(1) Fa—Lanigan v Lewis, 232 A2d 5a 210 FaSiir 
per 273 

(7) Other degrees of care 

Ga—Phillqis v Howard. 136 S £ 2d 473 109 Ga App 
404 

R^lit of wsqt; tfaroogh sheets 

(2) lea—Paso Oty Lines > Pnexo^ Ov App 191 
SW2d 59—El Faso Oi^ lanes v Ducbiey, GnrAfqi 
280 S W 2d 303, err xrf no rev err 

Utali-8bie V Salt LakeTransp Co 147 P2d 875.106 
Utah 289 

(3) Longo V Ydlow Cab Go DCFa, 79 FSupp 
478 

(5) La—Youngs NewOrieansPnbhcSennetA|q>, 
35 So2d 881 FWataa v GuitbercA App 163 So2d 
13a wm ref 164 So 2d 363 246 La 382. 

(6) Ala—Decatur Transit v suma. n 39 

(8J Other cases 

Ga—Luskv Smith 137SE2d734 110 GaApp 36 
La —Mansfidd v Toye Bros Ydlow Gab Co *^8 So 2d 
544 

Md—Gi^hound lanes, Inc v Aldersao. 336 A 2d 
881 26MdApp 277 

Mo—McCaitiiy v Sebben 33! SW2d 6 O 1 
Lodcont 

(3) Other cases—Adamk v Lora?alk Taw^ & 
Transfer Go 211 S W2d 397, 307 Ky 40S 

StoppiBg or ^ ing dovni at ikilcisein'iHi 

(6) Other cases 


13 CJS 14 

La —Lampkin v U S Fiddity & Guaranty Cb An 
99 So 2d 147—Wise V Prescott App 142 ^ 
613 annulled 151 So 2 d 356, 244 La 157 
KY—Halwickv Finch 281 NVS2d655 28AD' 
9^ 

Pa—Maidens Philadelidiia Transp Co 60A2d4|e 
163 Fh Super 189 

Doty held not by ifitrodnclioa of tnfl^ 

ofBcers and sigaal 

Pa—dAngelo i nttsbuigh Rys Co Bus Dnasan, is 
A 2d 867 189 Pa Super 574 
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56 US —fLagisison V Matanuaka Val Lines, DC 
Alaska. 103 FSupp 579 13 Alaska 648 

Dd —Dghtbum v Ddaware Power & Light Cb ic 
A2d64 3 Storey 186 

Ky —Payne \ B-L^ne Ceb Co. 282 S W 2d 342 
La—InpAi V Toye Brns Ydkm Cab Go A^, m 
So2d 184—^Le Beau v Baron Rouge Bns Cb 
App >36 So2d 74a-RocIi v Uoyd S Gaiitat 
Inc App 14^ 3o2d 675—^Plancharo v NewOt 
k. ns Public Service. Inc App 192 So 2d 19 t u 
ref i93So2dS31 250 La 25 
Mo—Sams / Adams Transfer & Storage Cb 2!t 

SW2d 593 

N J —Garvey v Pubbe Service Cb-ordinated Transinit 
57 A2d 14, 136NJLaw 533 
Va—Gamble v HilL 156 SE2d 888, 208 Va 171 
Rear-end comsion 

Tex —Ydlow Cab Co v Davila, Qv App 454 S W3I 
266 err ref no rev err 

57 US—Hennessey v Bwlington Tran^i Co, DC 
Mont 103 FSupp 660—^Dahl v Moac Senn 
Cb DCNY 112 FSupp 499 

HI—Cooper v Safeway Lines. 26 NE2d 632. M 
niApp 302 

Ky—^Lyons v Soi'^tieasrem Greyhound Lmex 13] 
SW 2d 1107 282 Ky 106 
Md—Venoa Cib Co s Bonds, 225 A2d 41 24S Mi 
86 

NY-^Eanliev Stem. I20NYS2d805 
Pa—^Polando v Blue Ridge Transp Co 97 A2d 831 
374 Pa 485 

Wis—MoCbuk? V Bakli 7 8 NW2d 299 242 Wb 
328 

Faflinre to Biokont to rear 
La—^Willis V Aetna Gas Jk Sur Co, ^ip 1S2 So2d 
593 

58 Fla—Tampa Eiectiic Cb v Jones. 190 So 2k 

138 Fla 746—^Red Top Gdi ft ^ 1 

Rodiermund. 14 So2d 665 153 Fla 321 

U—Gross V Teciie Lines. 21 So2d 378, 207 la 
354—Elluns v Travders Bidem Co supra, a 
40—Divm \ JenLms. App 139 So 2d 49 
N Y —De Martino v Brooklyn ft Queens Transit Oor 
poratKMi, ]8NYS2d4a258 AppDiv 1072.affii 
33 N£2d 25< 285 NY 593—Golliiis v Tni| 
Fifth Ave Bns Co 90NYS2d 191 275 AppDnr 
986 

NC—Banks v Shepard. 52 SE2d 215. 230 NC 86 
Wis—^McCmley v Bblsl^ supra, n 57 

§ 747. -Concumnt Ncgligrace 

of Two Cartiers 

59 Cal —Davis v Qty and County of San riauiJ.3A 
114 P 2d 3S9, 45 Cal App 2d 443 

§ 748. -Avoidance of Collisions 

with Animals, Vehicles, oi 
Other Obstacles on or near 
Track 
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65. Wannag of dagger 

0) Other cases 

Mo—Ct/amsli v St Lows FiAhc Sravioc Go App. 
251 SW2d 344 

Fa—V Pittdxugh Ry& Co 165 A 2d 632.402 
Fa 135 
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US— Buber V Teche Greyhound Lines. DC 
n, llSFSupp 209 

|te__CXSL cued u TcLbe Lines v Pittman. 4 So 2d 
»],29S 191 Mns 73S. 138 ALR 220 

flL liriHr depcndeitt on 

(QOikcriiianexs 

V M opoklan Transit Anthonty I7D 
N£2ii 841. 341 Mass 733 
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0 Ws—Lever v Northhuid-Greyliound Lmes of H- 
taMK. 286 N W 68 . 231 Wis SS4 
Tl Ky—Fislierv Louisville Transit Co. 303 S W 2d 

m 

La—Tiqvi v Toye Bras Ydknv Qdb Go. App, 133 
SaJdm 

Tcu—Yaung v T<u.«kv 5 SL 4 Electnc Power Oo 122 
SW2d 821. 22TemiAiip 308 
72 Ooiu—Anthony v CnAfier«irvt Co, 92 A 672. 
nOomi TOO 

{749. Dangerous Rate of Speed 
UlviUai Brferences 
Ganieis ^=^5(1). 

13 U.S—Stout V American Bus Lmes, CANY. 
20OF2d833 

Anz—Alexander V Pacific Greyhound Lines, 177 P2d 
229t6SAnz 187 

Ga-PlullilisV Hmvanl. 136SE2d473. 109GaApp 
404 

h-4irikr V Fcnmylvuna R Go 84 A2d 2001 368 
Pa 907 

Utah Dudonv FarwestCdiGo 3S9P2d418.63 
Wash 2d 839 
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K Ga—Amder v B'-R 81 SE 2 d 551. 89 Ga 
App 846 

hd—Clnci^ a Calumet Dst Tcanaat Go v StravaC' 
zdBCS, 136 N£2d 902. 129 Ind App 337 
MKh-Leudsv Masha. 43 NW2d 92. 328 Bfkdi 137 
Tea—Bee Lme Goadies v FaN&iuan, OvAn>, 207 
SW2d9S6^crr ref 90 rev err 
Wb—D ekqncr v Bfihrauloee AvUKnali>k Ins Go 293 
NW 753w236 Wb 419 

It« negffffnca townni pinirniLfri 
(61 Ky—Lousville Taxiodi A Transfer Co v Kd- 
ky.455SW2dS3S 

La % ~ V BahL^io -s Bda^tuary App, 258 So 2d 

663 

Fh-ABan v Dohexty. 150 A2d 356^ 395 Ph 277 

ft a Mt ncfiiaeBee Imraid pMWBgets 

US ”Vo I. V Goram. siqMa. n 40 
Mss—Tcdie Lmes v Shetaon. 193 So 61K 187 Mis« 
773 

7® Ky--L<NnsvdkTaxKab A Transfer Co v Small- 

wnod, supra, n » 

U-^ ucv XuyeBras YcUovrCabCo.App. 198 
So 379 

•d®—431 V St Loms PnUac Sennoe Co, Ari 

231 SW2d344 

U-B r-vV, V RobmMm. 186 PZd 392. 112 Utah 
2Z7 

WB-4jefnier V Ni. ^ Gn.ylioi..J Lmes of niip-s. 
sapra, n 69 

79 MKa-TionBfellinrv Cny ofDctx^r. 3 NW2d 
457. 3Q2BfeGfa 342 

§ 750. Sodden Jerks and Jolts 
Uhiaiy R;X«cue.A 
Gairiers o»298. 

meUlO 

M-CJJS. Hack letter , «nattd m Whtn-^ 

V OauhaACB St Ry Go 291 NW 275.278, 
137 Neb 800 
13CJIS.—4 
1986PJ* 


Tex—CJJS blade lettor saamaiy gaoled m rfe. 11 ^ 
Railway & Tcnntnal Co v Yrning. Cnr 155 
SW2d 414. 416v err ref 

81 US—Oliver v Ydknv Cab Co CCADl 98 
F2d 192 

Fla—Rogem v Orlando Transit Cb 70 Sold 551 
Ky—Soufheasteni Greyhound Lmes v Chnml^ 226 
SW2d 777, 312 Ky 154 

La—Hughes v Baton Rouge Fle-*U-_ Cb App 188 
So 473 476. quotug CJS—CJ.S qnolcd at 
leagth m HariB v Slire.cpotl Rys Co Aop 83 
So 2d 517 518—CJJSL qaoled at length m Gaines 

V Baton Rouge Bus Cb App. 175 So 2d 719. 
722—Bnggsv US Fidehty A Guaranty Co A|^ 
224 So 2d 124v applwtion den 226 So 2d 923 254 
La 796 

B4o—Pidiler v Kansas City Public Service Co 211 
SW2d 459. 357 Mo 866 

Okl—OUahoma Ry Cb v Jones. 250 P2d 472, 207 
QU 663 

Pa—Connolly v Phi*«i^*^(dnx Transp Co, 216 A 2d 
60. 420 Pa 280 18ALR3dl 
R1—ShatcudL v United Electnc Rys Co. 38 A2d 
634, TORI 280 

Wash—Wikoxcn v City of Seattle. 203 F 2d 658, 32 
Wash 2d 734—Hedges v rhii'ago. M. St P A 
PR Co 379 P2d 199, 61 Wash 2d 418 

Whetter jok v obttn or imnsiitl dependent on 
ckamistaiices 

Btoss—Cantara V Bay Transp Authori¬ 

ty 323 N £2d 759 3 Mass App 81 

82 US—Oliver v YeUow Go. supra, n 81 
Ind—Chicago A (Calumet Dst Transit Co \ Stravat- 

zakes, 156 NE2d 902. 129 Ind App 337—Geary 

V Chicaga A Calumet Ditt Transit Go, 245 
NE2d 187, 144 Ind App 192 

Kan—Oryden v Kanus Qty Public Sennoe Co. 238 
P2d 501 175 Kan 31 

Ky—Ken-Ten Coach Lmes V Hughes, 202 S W2d 172, 
304 Ky 692 

(MJ—Ydknv Cdi Operating Go v RobuKon. 105 P2d 
535 187 OU 669 

Pa—SiwiflodE V Wyoming Valley Auto Bus Co Com 
FI 34LuzLR«Rqi 31Zaffil 17A2d 384 340 
Ph 377 

R1—Slu>ttiK* V United Electnc Rys Co sepia, n 81 
Vt—noesser v Burlington Rapid Transit Co 149 
A 2d 728. 121 Vt 133 

Va—CJJS cited m Oist v Wa^imgron, Virginia and 
Maryland Coach Cb 85 SE2d 213 215. 196 Va 
642.cert den 76Sa Sa350US 823. 100 LEd 
736.idi den 76Sa 176^330US 90S. lOOLEd 
794 

Wash—Gassds v Oty of Seattle. 81 PZd 275 195 
Wash 433 

Gondiict held to coBstitvte 
(4) Odicr 

DC—^DC Tranat System. Inc v Carney, App 254 
A2d4aZ 

CondiMC heM not to cor <toto ncf^ifjeace 
hlass—Woods V M^ s duiscCts Bay Tranqi AnduHity 
279 NE2d 704. 361 Mass 850 
Key pkyskal tocior stated 

Mayt —Cantan v YCs-- h«>«> Bay Transp Authon- 
ty. 323N£2d7S9 3 Mas App 81 
S3 Mass —Berger v Ma«n^vsrtt« Bay Transp Au- 
dmity. 246 NE2d 665. 355 Mass 695 
Minn—S..: s V Mmueapdis St Ry Co 90NW2d 
514. 252 Mmn 484 

94 US—Ohva- V YeOow Cab Co supra, a 81— 
US V De Back, CCACal 118 F2d 208— 
Wichita Transp Goep v Brafy. CCAKan ISO 
F2d 315—Olivenas T Pennsylvania R Co.CA 
Ind 290 F2d909 

Afk—Missoun FUc R Co v Baum, 117 SW2d 31 
196 AiL 237—St Lous-San Francisco Ry Cb 
Porter 134 SW 2d 546,199 Aik 133—CJFJS. cited 
m Tnnqi Co v Howard, 229 S W 2d 998. 

1000, 217 Afk 333 

Cal—Dempsey v Market Street Ry Co App 133 
P2d 849. subs op. 142 P2d 929 23 Cal 2d 110 
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Dd—Wmter v Penn^lvanu R Co, supra, n 10 
Fla—Louisville A NR Co s HnU-jj. 79 So2d 691 
Ky—Southeastein Greyhound Lmes \ Chuml^ supra, 
n 81—^MornMn v Kentud^ Bus Lmes. Inc 356 
SW2d757 

La—Hudies v Baton Rmige Electric Cb, supra, n 
81—Wooten v Thompson. App, 69 So 2d 557 
Md—Smith v Baltimore Transit Co 128 A 2d 413 
211 Md 529—Retkowsky V Transit Cb 

160 A 2d 791 222 Md 433 

Mass—Cushman v Boston, W A N Y St Ry Co 65 
NE2d 61 ,319MasfS 177—^DeGisov Mebopohtau 
Transit Anthonty 90 N E2d 34f^ 325 Mass 760— 
Beigcr V Massachusetts Bay Transp Audion^ 
246 N £ 2d 665 355 Mass 695—^Fondc v Massa- 
diusetts Bay Tranq> Authorny 309 N E 2d 523. 2 
Mass App 823 

Mich—Shennanv Flint Trolley Coadi. 8 N W2d 115 
304 Mich 404 

NY—Truddlv NewYmkR^ndTransitCmporatian. 

22NE2d 244 281 NY 82 
(Bd—CLJ.S. ipauted m IhoikucC v Atchipoq^ T A SF 
Ry Cb 271 P2d 1099 1100 
Pa—HiU V West Penn Rys Co. 16 A 2d 527 340 Fa 
297—Mervme v AiDA‘ "»n.L Tranqi Go. 35 A 2d 
2SS 348 Pa 475-Bowe v Pmdxush Ry Cb 109 
PLJ 364 

Va—CJS. cited m Rw'hmonfi Gr^bound Lmes v 
Ramos, 12 S E 2d 789 79a 177 Va 20 

Sadden jUihi or stivpiiig 

(1) Mass—Br^ v Boston Elevated Ry 21 N£2d 
957. 303 Mass 379 

Pa—Martm V Fenn^Kania Grqdiouiid Lmes, 22 Nor- 
ihumbLegJ 266 

Wash —Wiggins v North Coast Tran^ Cb, 98 P 2d 
675, 2 Wash 2d 446 

(5) Other cases 

Mich—Ross v Cl^ of Detroit. Dept of St Rys 53 
NW2d3S3 333 Mich SOS 

Beyond reosoneUe ontKl|r-4»oii 

DC—^KJenk v Capital Transit Go. MnnApp 139 
A2d27S 

Fa—^Kennedy v Pbd^'iHphi* Rapul Transit Co 10 
A 2d 793 138 Fa Super 371—Gocncra v Phifankl 
plua Transp Co ISZ A 2d 272, 190 PaSuper SO 

Siwuhr ^raremmre 

Fa—Zager v Ptttsbm:^ Railways Co 165 A 2d 3a 
401 pa 516 

SnffSnent yioleiice to indicate HcgiigHice neoes- 
snry 

(2) H* not *ndi«»ted 

Pa—Miller v PituLmgh Rys Cb 144 A 2d 514 187 
PaSuper 334 

(3) Other mstapnps 

Pa—Zager v PiUsbor^ Raihvays Co I6S A2d 30 
401 Fa 516 

Violent stop of Iws not per se -EL' „ 'ce 
DC—WMhii^nn V Washingtoai, ViignuaAMaiytand 
CbachCb,DC.250FSupp 888 
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85 US—Murray v Rio Grande Motorwi^ CA 
Utah. 171 F2d 82—Barnen v Coy of Detnnt 
DCMidi, 139 FSupp 134. aflU. CA. 245 F2d 
445—Ratan v Trats'k-S Indem Go CLAWis 
^7 F2d 66—OhvcAus v Peuaaybfwa R Co 
CAlnd 290F2d909 

Ark—M -'or-n Pac R Co v Baum, sapra, n 84—-St 
LooiSrSanFrr □ Ry Co v Porter siqira.n 84 
DC—Wiggpns V Capital Transit Cb Man.^ip, 122 
A2dll7 57ALR3dl—Sch?P v Capital Tran- 
sdCo CA 239 F 2d 73. 99 US App DC 253— 
Kleiikv Capital Transit Co MunApp 139 A2d 
275 

Fla—^Rivers v Jacksonville Coach Cb App 134 So 2d 
869, dr V on qushed and remand Sup 144 So 2d 
308—Transit Cas Co v Puf*9tr^\ App 382 
So 2d 3S9 

Ga-CblHibi-s v Hadley 203 SE2d 872. 130 Ga 
App 599 
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Ind —EvaiKville City Codch Lines v Roger 99 N £2d 
415 122 Ind A|^ 1 IQ reh den 102 N £ 2d 504 
122 IndApp 119 

Iowa>-Fis]ier v Des Mcnnes Transit Co 111 N2d 
633. 253 Iowa 195 

La—Gaines v Baton fowge Bus Co App 175 Sold 
719—^Bngga V U S Fidehty & Guaranty Co App 
224 So 2d 124 application den 226 So 2d 923 254 
La 796—JoF so v New Orleans PuUic Sennoc. 
Inc App 293 So2d203 

Md —^|C«ifiiwn, by Deutch v Baltnnore Transit Cb 78 
A 2d 464 197 Md 141—RetkowsLy s Baltimore 
Transit Co 160 A 2d 791 222 Md 433—Balti- 
more Transit Cb v Pue. 220 A 2d 551 243 Md 
256 

Mass-^Cbdunan v Boston. W A NY St Ry Co 
supra, n 84—Tsaooyeancs v C-in»dian Pac Ry 
Go 162 NE2d 23 339 Mass 726—Berger v 
M ^ichusclts Bay Transp Autlionty 246 NE2d 
665 355 Mass 695 

Kbch—Watemian V Oty of Detroit 297 NW 81 297 
Kfadi 85—Sierman v Flmt Tndley Coach, sapra^ 
n 84 

Minn—Swanson v Minneapolis St Ry Co 90 N W2d 
514 252 Mm 484 

NY—Schulz V Fmn. 75 NYS2d 15 273 AppDiv 
780 

NC—Garvey \ Atlantic Greyhound Corp 45 S £2d 
58 228 NC 166 

(Ruo—Reiserv Oiic*n»atiSt Ry Co. 109NEld284 
92 Ohio App 24 

CNd—CJ S. 4 P 0 led m Broome V Atdnson. T ASF 
Ry Go, 271 P2d 1099. 1100 

Pa—Smith V rtttsbuigh Rys Co 175 A 2d 844 40S 
Pa 340 

Wash—Wiggins v North Coast Transp Co supra, n 
84—Wdooxen v City of Seattle, snpra, n 81— 
Nopson V Oty bf Seattle 207 P 2d 674 33 
Wash 2d 772—Gentry v Greyhound Corp 283 
P2d 979 46 Wash 2d 631 

WVa—Browning v Montngahda Transp Co 27 
SE2d 481 126 WVa 195 
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86 Fla—Loihn V Anderson. 66 Sold 470 

1^—^Mornson v Kentod^ Bus Lmes, Inc 356 
SW2d 757—Moore v Lesington Transit Corp 
418 SW 2d 245 

La —O^imhetm v Toye Bras Yellow Cab Co supra, 
n 40—ncataa v Gwttr -u. 163 Sold 130 wm 
ref 164 Sold 363, 246 La 382 1\. JI v Logan 
CbbCb.App 276 Sold 324 wnt den. Sup, 278 
So2d5Q7 

Md—Bah □A. Transit Co v OTkmovaii, 78 A 2d 
647, 197 Md 274 

Mis»— r-’ y V M^- - SI' B^ Transp Audior* 
ny. 295 NE2d 173 1 MassApp 815 

Mich—Waterman v of Detroit, su(Ka, n 85— 

Cmhaw v Great Lakes Greyhomid Lmes. 49 
NW2d 183. 331 Midi 291 

M^—Tcche Lmes v Pitlb.aii. 4 So2d 293 191 Miss 
735 138 ALR 220 

Mo—Jaiboe v Kansas Oqr PnUic Service Co 220 
S W2d 27. 359 Mb 8—v St Loins Pub¬ 
lic Service Co. 246 SW2d 749 362 Mo 1071 

NH Mai aldv PnbhcServioeGo orNH.41 A2d 
247. 93 NH 276 

NY—Hoffinan v fel>m«v 145 NYS2d IQS. 286 
AppDiv 4<7.affil lS9NYS2d 839 2NYS2d 
824. 140 NE2d 749—7-xVc- v Fut Service 
Cbip.76NY^2d461 

Ohio—4^2ingpl<>wicz V of Clevclaiid. Aiq>. 104 

N E2d 703—StreFi>-»v« v Oty of Oevdand. App, 
77NE2d 504 

Wis—Jacobs v Milwaukee A ^tburhan TranspL.i 
Corp, 16S NW2d 162.41 Wis2d 661 

Aammmg or will st^y oa right ride of rood 

(2) O cz g vdude—Green v Baton Rouge Bus 

Go.UA]ip.66So2d344 

87 U.S ^ her V Tcche Gfeyhoand Lmes, DC 
Fla IIS FSupp 209 


Ky—Kopp \ Louisville Taxicab A Transfer Co 257 
SDUd 891—Cbnleys Admrv Ward. 391 SW2d 
568 

La—^Wayne v New Orleans PuUic Semoe, Ak> 52 
So 2d 55—^Wcems v Toye Bros Yellow Cab App 
93 Sold 242 

NY—Scarlett s lebman 122NYS2d856 
Ohio-C!cnta&nb \ Youngstown Maoictpal Ry Co 
105 N E2d 633. 157 Ohio St 3% 

88 Ark—^Hbt Springs & Ry Go v Ross, 261 
SW2d 789 222 ArL 546 

DC—^DC Transit System. Inc v Canye. Ah* 254 
A2d 402 

Fla—JackscMiville Coach Co v Rivers, 144 So 2d 308 
La—Cooper V Haigieve; App 210 So 2d 64 
Mo—ObtamsLi v St Louis Public Service Co App 
251 SW2d 344 

Endeiiee, nor samise, required to show nc^genre 
Mb—LuLitsch v St Louis Public Service Co 246 
SW2d 74 362 Mo 1071 

91 Kan—CJS ated m Wilson v Umon Pac R 
Cb 90 P 2d 1115 1117 150 Kan 127 

9Z Employee held not 

Mass—^Keenan v Thibodeau 170 NE3d 419 341 
Mass 452 

§ 751. Acts in £merg[encies 
Libraiy References 
Gamers «=»295(5) 

93 Ky—^lencer v Oty Taxi Service, Inc 439 
SW2d 74 

La—Carter v. New Orleans PuUic Service^ Inc 305 
Sold 481—Holmes v New Orleans Pnbhc Servioe 
Inc A|p 342 So 2d 1247—Unteremer v New 
Orleans Public Seriice. Inc App 385 So 2d 587 
wnt ref Sup 392 So 2d 1067 
—CJS. quoted m Dunber v American Airlmes. 
Inc 376 P 2d 226. 231 

Pa —ambrrt V Pittsburgh Rys Co 175 A 2d 870,405 
Pa 364 

Tenn—Stacks V Veteran 5 Cab Cb 366 SW 3d 539 51 
Tom App 272 
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5M Fla—^Loftm V Anderson, 66 So 2d 470—Mulkey 
V Zimmerman App 181 So2d 546 
La—Johnson v ShrevC|jait Transit Cb A^i, 137 
Sold 463—ShaniHHi v Shrevqiort Transit Co 
A]q> 149 So 2d 206b application den ISO So 2d 
770, 244 La 152 

However, it has also been held that 
the degree of care never changes,’’^ 
and is the highest degree of care,*^ “ or 
the care of a very pradent and can- 
tious person”*^ Nevertheless, such 
rule does not require the exercise of 
the same ordered judgment m an emer¬ 
gency as under other and more ordi¬ 
nary circumstances ***“ 

953 Ky—Koi-Tea Goacli Lmes v Sikr 197 S W 2d 
406b 303 Ky 263 

95.10 Coon—Qalwen v Wmson, 60 A2d 168 134 
Conn 640 

DC—Cofev Cbpilal Transit Co CA 19SF2d 568. 
90USAppDC 289 

Ky—Ken-Ten Coach Lines v l&ler, 197 SW 2d 406, 
303 Ky 263—Roberts v Greyhound Lines. Inc 
427SW2d 804 

Mo—^LuLitsch V St Louis Pubhe Service Co, 246 
SW2d749 362 Mo 1071 

NJ—^Masmtto v Public Semoe Cotmhnated Tranv 
port, 176 A2d 280 71 NJSiqier 39 
Ohio—Stremanos v CkQr of Clevdauil, App, 77 NE2d 
504 

Mere bhserraiioe of rules of road iasiiEBacirt 

Ky —Cbnky X Adm*r v Want. 291 SW 2d 568 


13 CJS 141 


95.15 Tex-Texas Bus Lints v Wbatly QvAm 
210 S W 2d 626, err ref no rev err 

95.20 Ky—Louisville Ry Co v Logan. 206S%v 
80. 306 Ky 35 

La—Oppenheiin v Tc^eBros Yellou CabCo.TSg^ 
420 affd 14 So 2d 854 203 U 1067—Wap* 
New Orleans Public Service; App, 52 So 2d Sy. 
Baker \ Shrevqiort Rys Co, App 68 Sob 
228—Maroun v New Orleans Piddic Service, Aw 
83 So 2d 397—Sepulvado v General Fire 
Co A|^ 146 So 2d 428 

Neghgence of a third person dQ& 
not affect the obligation to use due 
care,***-^ and observance of such nc^ 
gence may require mcreased care.’’' 
The doctnne of nonhabihty m the case 
of sudden emergency requires that tig 
earner be free from neghgence m ert 
atmg the emergency,’*' and that prop, 
er action be taken m the emergen 
cy954o jjj Qf imminent ped 

the employee m charge must bnng the 
vehicle under such control that it cai 
be stopped absolutely to avoid the 
threatened danger 

9535 Fla—Barnes v Lidng, 1 So 2d 247 146 Ri 
219 

9530 Fla—Barnes v Liebig. 1 So 2d 247 146 Fh 
219 

9535 US—^T^bman v Penn^lvama Giqfboni 
Liiies.CCAVa l60F2d49b 
La—Bakers Shrevqport Rys Co App 68 So 2d 23 
l^ss—^Washmgton v TerrdU. 185 So 2d 925 
Mo—MuDcn v St Louts Public Service Co, App, 38 
SW2d 950 transf to Sup 389 SW2d 838 
Qucstian a not only what the earners cmplj^'.£dd 
after he was &ced with the emergency but how k 
happened to become involved m ii 
DC—Cede v Capital Transit Co CA.I95F2d5M 
90USAppDC 289—Wdliams V CapitalTnm 
Co 23F2d487 94USAppDC 221 
95.40 La—^Buswell v Missoun Pac Tran^ Go 
App 184 So 399 

NJ—Sibley V Cuy Semoe Transit Cb 63 A2d 713,1 
NJSuper 199 affd 66 A2d 864, 2 NJ 4SI 
95.45 Ark—Mis&ounPac Tranqi Co v Miller, 399 
SW2d41, 227 Ark 351 

§ 752. Passengers Riding in Danger 
ons Places 
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2 DC—^Sdialler v Oqntal Transrt Co, CA 28 
F 2d 73 99 U S App D C 253—^Penn^Ivaiua R 
Cb v PDmcRqr C A, 239 F2d 435, 99 USAff 
DC 272. cert den 77 SQ 861 353 US 93ai 
L Ed 2d 859 

NY—Tniddlv New York Rapid Transit CbiiMtk 
22NE2d244. 281 NY 82 

§ 754. Duty to figured Passenger 
Libraiy References 
Gamers «=>295(1). 

8 Ind—L S Ayres ft Cb v HkLs. 40 N£2d 33i 

rch den 41 N £2d 195 356. 220 Ind 86 
Mi&s—C J3L ated m Al^hama Great Southern R Cb 
V Taylor. 199 So 3ia 312. 190 Miss, 69 

9 Miss—CJSL quoted at leiqidi u Continoiid 

Southern Lmes, Iiu. v Rabe«tSAi, 133 So2d 541 
544 545 241 Miss 796. 92 A L R 2d 653 

pigel415 

13 Ind—^L $ Ayres ft Cb v Hicks, supra, a I 
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{ 735. Genotal Rule 
Libnuy References 
Giuners «=>305 

|5 US—^Wilson V Goscmslce, C A Mich 233 F2d 
7J9 lonaid v Air 0»*-'K C A Mass 439 
F2dl4QZ 

^.-iomsnllc ft N R Co V Maddm. 183 So 849, 
236Ab S94 118 ALR 1318 
Cd--SM r Los Angeks Ry Co 179P2d824. 79 
Q| AjyM 195—Connor v Pacific Gfeyhomid 
Lnes. 232 F2d 50a 104 Cal AppTd 746—Bua v 
GI Tan Co 9 CdRptr 118. 186 CA2d 612 
0C—Sossv I^oiuylvaiiiaR Co.MunApp 5SA2d 
346 

fft-4brviii V Kenan, 26 So 2d 668. 1S7 Fla 603 
0-4ftNdlyv mmcnsCcnt R Co 193NE2d879 
43 llIA{ip2d 460—Djr He* v Clii-^ Transit 
AiiiliDnly.284N£2d362. 5 inApp3d 7S8 
Ky—SLjnf tL II Greyboand Lines v Donohne. 182 
SW2d 328. 298 Ky 139—Howard v Fowler. 207 
SW2d 559 306 Ky 567—Adkms v Grqffaouiid 
Ooip.3S7SW2d 860 

Li— Ta^orv CMy of £ki<..cpcii. Aj^ 29 So 2d 792— 
Kendall v Nnr Oileans Public Sennoc. App 45 
Sold 541—Cny v New Orleans Public Scrv.c:. 
faK 250 So2d 92. wnt icf 253 So2d 67 259 La 
808—W-i^^ar' v New Ofkans Public Service 
Inc, App, 297 So2d 733. wnt den. Sup. 302 
Sold IS 

Ild-Snn Gab Go V CUsick. 121 A2d 188, 209 Md 
354 

Ite r 4.. Lines V r-iP-13 Sold 34 
194 Miss 63a 145 ALR 1199 
lio—Rndiweiler V St Lows Public Seivioe Co App. 
22iSW2dS69 revd on otfa gnb 234 SW2d 
552. 361 M6 259—Thomas v Kansas City Public 
SennoeCb.App 289SW2dl41 
Mont 1* X) V Infecrniountani Tiansp Co 102 
P2d489. 110 Moat 398 

NJ V G R Wood, Inc. 12 A2d 689 

124 NJ Law 518 

NY-^Aocenav Cdy ofNcw Yaifc,48 N YS2d487— 
Vopdeyv Ckiy of New York. 48 N YS2d 487— 
Snlhvan v Abninni ft Strang I c 75 NYS2d 
221 

NC llains V Adannc Gt<i.jrboui,d Goip 90SE2d 
7ia243 NC 346,58 ALR2d 939 
P!a—Thdcnci v Phi*--*Sp^ " Rapid Transit Co 10 
A2d57a337Fa 136 

Tcnn—Yonqg v T i&ee Ekctnc Power Co. 122 
S W2d 821. 22 Term App 308 
Ta—Oniqr V Sakowitz Hros, QvApp 462 SW2d 
119, err ref no rev err 
Wash—ShMlee V HdL 287 P2d 479 
Va-Long’s Transfer Co v Moore, 95 SE2d 

221. 198 Va 608 


(2) Odier cases 

lowa^-Mufiay V Cedar Rapnls Qly Lmes, 48 N W 2d 
256 242 Iowa 794 

NJ ,xl V Public Service Ow.di Tiaii^.c. 

I14A2d29S 3SNJSuper 354 afld 120A2d43, 
2DNJ 309 

Tea !\ endo v ftnsUu Transit Go. CnrA|qi. 
238SW2d271 err icf norev err—GowidenCdi 
Co V Thomas, QvApp, 425 SW2d 886 

16 US—Wdson V Cor st- CAMich. 233 F2d 
759 

Ga *4c"'-y V Ckty of Adanla. 57 S£2d 432, 80 
GaApp 797 

Lt Dl V Wrggpns, App,. 107 Sold 476 
Md—Sun Cab Go V Omck. 121 A2d 188. 209 Md 
354L 

Tcao^-CX&dleiinCbay V Brown. 217 S W 2d 769. 
77a 188 Tcnn 152 

Tea—Gal - Transa Co v M - .CkvApp,4Q8 

SW2d728 

n RY.—Daechille v New York WoiU Tdi^rni 
Cbrp 248 NYS2d 1021. 2D AD2d 892, alTd 


206 NE2d 868. 15 NY2d 923 258 NYS2d 
845 

Sole legal cause refaevmg others of ludnlity 
La —Foab v New Orleans PublK Service Inc A|p 4 
Cir 471 Sold 295. wnt den 475 Sold 364 
ixo-wolrration not considered 477 Sold 698 
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IS US—Atlantic Greyhound Coip v Launtzen, 
CATeim 182 F2d 540 

Am— NKhok v Oty of Phoenix. 202 P 2d 201 68 
Anz 124 

Cal—Terrdl v Key System. 159 P2d 704 69 Oil 
App 2d 682 

111—Krueger v Rndiaidson. 61 NE2d 399 
Kan —GoUms v Safeway Cab Transfer ft Sunage Co 
97 P 2d Ilia 151 Kan 242 
La—OmpbHI v New Orleans Pufaiic Service. Inc 
App 369So2d733 

Mo—Matthews v Mound Oty Cab Cb App 205 
SW2d243 

OLl—A ft A Cab Operating Cb v Drake. 192 P2d 
1004 200 OLl 229 

NJ—VaduxTO V Ydlow Cab Co of Camden. 77 A2d 
459 6NJ 102 

Fa—Doyle v Phi^-teij^iia Transp Co 55 A2d 583. 
161 PaSiqier 556—Coyne v Pittsburg Rys Cb 
141 A2d 83a 393 Pa 326 

Utab-^ine v Salt Lake Transp Cb 147 P 2d 875. 106 
Utah 289 

19 Ga—Central of Ga Ry Co v Roberts, 97 S£ 2d 
149. 213 Ga 135 

in—Lutz V Chwagn Transit Authonty. 183 N£2d 
579. 36111 App 2d 79 

La—^ipcify V Kemgan, A]^. 275 So 2d 886 wnt 
den Sup. 279 So 2d 68S 

Md —Comtni««oiua- of Motor Vducles v Baltimore ft 
AmiapolK R Co. 263 A 2d 592, 257 Md 529 
Miss —Oty Lmes v Bulloi^ supra, n 15 
NM—^Thn.n|/son v Andennan, 285 P2d 507 59 NM 
400 

OU—Southi/cste^u Motor Carneis v Nash. 159 P2d 
745 195 OU 604 

Pa—Dowlm v SShort Line; Inc 3 Chest Co lO** 
Ncgl^pHiioe of third perMn 
(2) Other cases 

La—Baker v. Shreveport Rys Co, App 68 So 2d 228 
NY—Sheehan v Oty of New York. 354 NE2d 832. 
40 N Y2d 496, 387 N YS2d 92 

Acts held not uterreauig causes 

Wash—Tonez v Peck, 356 P2d 703. 57 Wash 2d 302 

20 US—Oliver V Yellow Cab Cb CAIU 98 F2d 
192—Masoun-KansafrTeus R Co v 
CAOkI 322 F2d 286—Falcon v Amo Buses 
InternrTcnub^ CATcx, 418 F2d 673 

Afar—Mbbife Gab ft Biggace Co v Budiy 169So2d 
314, 277 Ala 292 

in—Watson V Ocago Transit Authonty 299 NE2d 
58 12 HI App 3d 684 

Miss —Smith v Dillon Cab Co 146 So 2d 879 245 
Mias 198 

La—Eleaxar V EOmois Crot R Co App.24So2d 
387 

Mo—^Padgett V St Loms Public Service Co App 240 
SW2d 970-4laU v St Louis Public Service Go 
266 SW2d 597, transf App 259 SW2d 88 
Va—Vngmia Electnc ft Power Co v dark, 19 SE2d 
693 179 Va 596 

21 Ala—Decatur Transit v J g~ 45 So2d 13 
253 Ala 322 

Gal—Deshotdv At'*biyin T ftSF Ry Co 272P2d 
71, 126CA2d 303 

Fh —Edison V AndasoQ, 74 So 2d 680 
La Biowft V Gonzales. App 77 So 2d 887 
NJ—Vadinro v Ydbw C* Go of CAmAHi, 73 A2d 
749. 8 NJSiiper 206 affd 77 A2d 459 6 NJ 
102 

Okl— CJJS. UPOted ■ Yellow Cab Operatmg Co v 
Bush. 90 P2d 1076 1075 185 OU 155-Ftoples 
rV'lEr*’ cab Co V Dunhp, 307 P 2d 833 
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Va—Yellow Cab Cb v Eden. 16 SE2d 625 178 Va 
325 

§ 756. Applications of Rule 
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22 Conn—Bowes v New England Tran^ Co 10 
A2d 589 l26Coftn 20a 126 ALR 457—Dokus 
V palmer 33 A 2d 315 130 Own 247 
Ky—Southeastern Greyhound Lines v Draiohiie; su¬ 
pra. n IS 

La —Kendall v New Orfeans Piddic Service, supra, n 
IS 

Md—&iutb V Baltunofc Transit Cb. 136 A 2d 386, 
214 Md 560 

Minn— Han v Minneapolis St Ry Co 26 NW2d 
178. 223 Mimi 243 

Miss—MK«*«ap|» City Lines v BullodL. supra, n 15 
Mo—McFarland v St Louis Cab Go App, 282 
SW2d861 

Or—Snyder v EHntland Tractian Go 185 P 2d 563 
182 Or 344 

Fa—Doyle v Ffadaddpfaa Tnmqi Go, supra, n 18 
RI—Godfrey v UnitedEkcmcRys Co 3SA2d308 
70 RI 244—Gillogly v New FjigJuul Transp Cb 
57 A2d411 73 RI 456 

SC—lorMear v So»rhe>«tera ^ages. 8 SE2d 321 
193 SC 309 

Ter—^£1 Paso Ekctnc Co v De Nunez, Ov App H8 
S W 2d 914, err dism 

Utah—Sine v Salt Lake Tran^ Co supra, n 18 
Wk—^E vamdi v Milwaukee Electric Railway ft Light 
Cb 295 NW 44 237 Wb 111 
PaOnne to want of dnigpr 
(2) Other cases—Crawky v Cny at hftmroe. La 
App 26So2d493 

NesiHgence or tort of third person ugn- 

ry 

(7) Other instances 

Ill—Kmby v ni»CT®o Motor Goadi Co 171 NE2d 
412. 28 lU App 2d 259 

La—Brown v Go Ml'S supra, n 21—Johnson v 
Shreveport Transit Go. App 137 So 2d 463 
Md—Ydlow cab Go v Bonds. 225 A2d 41. 245 Md 
86 

Ads held provii"«t¥ caose 
(4) Other acts—^Browii v Gonun. DCLa 45 
FSupp 833 

La—h^*liiliy V Toye Bros Yellow Cab Co App, 73 
So2d ZJ-MMnfieH v Toye Bros YeQow Cab 
Go, 78 So 2d 544—Fontmot v Fidehty General 
Ins Co App 185 So 2d 896. wnt ref 187 So 2d 
74a 249 U 578 

NY—^Dasson v Third Ave Transit Cbrp 52 NY 
S2d 266.268 AppDiv 1044 
Utah—Vdasquez v Gneyhoand Lmes. Inc 366 P2d 
989 12 Utah 2d 379 
Acts held not prnivi-i*te cause 
L?) Other acts 

Ala—Mzhone v Binnmg^nt Elec Go, 73 So2d 376 
261 Ala 132 

lU—Boyer V Atcbiron. T ftSF Ry Co 217NE2d 
303 70 01 App 2d 214 Affil 230 N £ 2d 173 38 
I]l2d31 cen den 88Sa 1036 390 05 949 19 
LEd2d 1140 

La—Gross v Teche Lmes, 21 So 2d 576 207 La 354 
Mo—Dickerson v St Loms Pubhc Semoe Co App 
271SW2d201. quashed 286 SW2d 826 365 
Mo 738—Horton V Swift ft Co 415SW2d801 
N H—Maiwald v Pubfac Service Co crf'NH. 41 A2d 
247 93 N H 276 

Ohio-Milh V City oTCevdaiid. 117 NE2d 471 97 
Ohio App 78 v Su»^ . 156 NE2d 

III 168 Ohio St 458 

Tenn—Garzeft v McGonkey 466 SW2d 496 62 
TennApp 591 

Wis—Vobeten v Hncttl. 34 NW2d 803 253 Wb 
510 

La—Payton V New Orleans Public Senma^ Inc, App 
285 So2d 344. wnt den Snp, 288 So2d 357 
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23 —Hughes V Philadelphia Transp Cb 35 4 2d 
544 1S4 Pa Super 162 

Ads held not provii»ntc* cause 

(3) Other acts—Gross v Teche Lanes, supra, n 22 

24 US—RatlrfTv Chesapeake & O Ry Co CCA 
Ky 116 F2d 155 

La—Waller V King. 188 So 2d 231—^Youngv Fryous. 
App 222So2d638 

N Y —^Kcmer v Siuiace Tran^ Corporatioa of Ne» 
York. 28 NYS2d 126. 262 AppDiv 89 
Or —Sanders v Rose Oty Transit Co 480 P 2d 709 
2580r 1 

Tex-Omdiv Hale. 404 S W 2d 920 

Not cause 

(2) Odier cases 

Te\—Texas ft NOR Co v Solgaard. Cl\ App 223 
S W2d 66S nevd on oth grds 229 SW 2d '^7 
149 T« 181 

25 Anz—Alexander V Pacific Greyhound Lines 177 
P2d 229 65 Anz 187 

Ga—Finer V Hanger Cbb Co 154 SE 2d 420 115 
GaApp 26Q 

Wis—^Nayes v feAhvaukee Electric Ry ft Light Co 
294 NW 812. 237 Wis 141 

Act ct earner held proxiinate cause 

(4) Other cases 

La Datisie v Robottom's Mortuary App 258 So 2d 
663 

Qkl—Ydkiw Dime Cab 0> v Pike. 158 P2d 469 195 
Old 373 

Held not prs'i ate cause 

(1) Md—£ H Kocster Bakery Go v FbUer 50 
A2d234 

(5) Other mstunees 

Ky—Greyhound Cbrp v Allen. 353 S W2d 558 
30 Ter—^Houston Transit Co v Zimmcnrun Civ 
App 200SW2d848 
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30 m— Hyde v Saunders. 86 NE2d 843 338 III 
App 205 

Held praxinale cause 

(2) Other cases—Verheten v Huettl supra, n 22 

Ads hdd not piOjuaiale cause 

(7) Va—&nith v Virgmia Transit Co 147 SE2d 
lia 206 Va 951 
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31 DC—Crusade V Cainial Transit Co MimApp 
63A2d87S 8ALR2d229 

m —^Kmqcr V Richardson, supra, n 18 

Ky—Sontk'^itvoi Greyhound Lines v Donohue, w- 
pia, n IS 

Tex—El Paso Elecmc 0> v Barker. 137 SW2d 17 
134 Tex 496 

Wb—T uikv H C PrangeCb 119 NW 2d 365 18 
Wis 2d 547 

Defectifc |~tcBt held not prozmate cause 

(2) Other niit/rc*^ 

Md—Smith V Baltmiorir Transit Co 136 A 2d 386 
214 Md 560 

N« J^-ce third person 

(3) Other cases Meruit v Interstate Transit Lines, 

CAloiira. 171 F2d60S 

Fa —Archer v Fennsylvania R Co 72 A 2d 609 l66 
FaSuper 538 

32 Ky—Greyhound Terminal of Louisville v Thom¬ 
as. 209 S W2d 478. 307 Ky 44 

Mo—West V Thompson. A|^ 151 SW2d 129 

Faifanc to provide proper place for alighting 

(2) Otho- matters 

Okn—Dietnch v Commumty TraiLtion Co 203 
NE2d 344. 1 Ohio St 2d 38 


§ 757. Nature and Form 
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Process Requirements of a statute 
relatmg to service of process upon for¬ 
eign corporations apply to actions by 
passengers for personal mjunes 
33.5 agent” ccxistmed 

N Y —Hardaivay v lUinois Cent R Cb 170 N Y S 2d 
584 9 Mrscid 705 

§ 738. Right of Action and Condi¬ 
tions Precedent 

Library References 
Gamers «=310 et seq. 

34. No cause of action for breach of contract 
LS—Hunt V Sun Val^ Go Inc C A Idaho 561 
F2d744 

—Albert s Stale. 362 NYS2d 341 80 MiscTd 
105 

Contract Hmr-e in Warsasr convention not in¬ 
tended to be exclusive cause of action 
Li S —Tdoo Manne and Fire Ins Co Ltd v McDon¬ 
nell Douglas Corp CANY 617 F2d 936 

The fact that plaintiff has made nu¬ 
merous prior claims and has suffered 
numerous pnor or subsequent mjunes 
does not bar his right of action 

353 La—Buigin v ChetAer Cab Co App 240 
Sold 559 

No federal statute confers any nght 
of action for the death of a passenger 
due to violation of the Safely Apph- 
ance Acts 

37.1 us— Jacobson v New York. N H ft H R Co 
CAMasft 206 F2d 153, aili! 74 SCt 474 347 
US 909 98 LEd 1067 

38. CondititMi s’lt^equoit 
Conn —^Bulkley v Nmwich ft W Ry Co 70 A 1021 
81 Cbun 284 129 Am SR 212 

40. TmniMKAfie notice not roqaircd 
N Y —Taylor v New Yori. City Tiamit Authonty 405 
NYS2d 95. 63 AD2d630 

page 1422 

42 in —Suns V rhicngo Transit Authority 122 
NE2d221 4I]12d60 

45 NC—Shortley v Nortfawesttm Aulmes, DC 
104FSupp 152 

§ 759. Jurisdiction and Venue 

50 Va—Soknnon v Atlantic Coast Line R Co 46 
SE2d 369 187 Va 240 

page 1423 

52 Mo—State ex rd Thompson v Terte, 207 S W 2d 
487 357 Mo 229 

NY—Wasev Southern Pac Cb. 18NYS.2d86. 173 
Mkc 670 
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P2d990 67OdApp2d250 

Ga—^Louisville ft NR Go v Meredith, 18 SE2dSI 
66 GaApp 488 affil 21 SE2d 101 194 (h 
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Iowa—Band v Reinkc. 298 N W 865 230 loaa 515 
T» —HousU» Ttansit Co v McQuad^ Ck\ App 223 
SW2d64,cir ref 

68 Ga—^Besssman \ Gieyhound Bus Depot of At¬ 
lanta. 58 S£2d 922 hi GaApp 42S 

69 Ga—Rome Ry & Light Cb s Keel 60 S E 468 
3 GaApp 769 

Couplaiiit not dcjbuMijdde 
(2) Other complaints—^Hallow \ Atlantic Coast 
Line R Cb 24 SE2d 633 222 N C 740 

page 1436 

70 La —^Pugh V City of Monroe, supra, n 44 
/P^^^ODs hdd st»ffirieiit 

Ga—PtHer V Hanger Cab Co 154 SE2d 420 115 
GaApp 260 
(2) Other cases 

Ala—^Montgomciy City Lines \ Jones. 20 So 2d 599 
246 Ala 291 

Gal—Gner v Ferrant. 144 P2d 631 62 Ca]App2d 
306 

Fla—Loftin \ Florida Cities Bus Co 32 So 2d 166i. 
159 Fla 514 

Ga—^Reeves v Southeastern Motor Lines, Inc 115 
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36Ctcn- n£ no rev err 

O&er presumptioiis have been in¬ 
dulged.®* 

SU. Opeator of owliBiMcc not violnting lair, 
bntdrifiggoa ivght pilh of roadmqr 
Mo-RiJubibou V Wendd. 401 S W2d 455 
O III V flucago Motor Condi Co, 

Mpou n 42—Babes v dr Tan Co, 169 
NE2d 596^ 27 niApp 2 d 298 

Va—Gnst v WasKiugroo, Vngpuu and Masybad 
Goadi Co. 85 SE2d 213, 196 Va. 642, cert den 
76SCt 50^ 350 US 823. 100 LEd 736. rdi den 
76SQ 176, 350 US 905. 100 LEd 794 
S3 Cd—Dodge v San Diego Elec Ry CbL. 208 P2d 
37 92GdApp2d7S9 

a»-lMnk V New York Cent R Co App.. 56 

NE2d93l 

Ma not ahilled hy la ipn loqiiitinr role 
(3) Otkr msiaiiocs 


Cal—Schoenbacfa v Key System Transit 335 

P 2d 725 168 C A 2d 302 

*3^—Missile Cab Assn v Rogers. Mun App 184 
A2d 845 

^.X MiMp tion tmly arcninslBntial evidenoe to be 
considered liy juy 

Or—Simpson v Gray Lmc Co. 358 P2d 516. 226 Or 
7! 

55 Tolman v Widxildt Stores, Inc, 233 NE2d 33, 
38 ni 2d 519—Barnes v Toye Bros Yellow Chb 
Go App. 204 So 2d 83 

La—King v King. App 217 So 2d 395 253 U 
270—Henderson v Baton Ronge Bus Cb. App 
217 So 2d 422 

Pa—Foley v Readmg Co 35 A2d 315. 348 Pa 485 
Wash—Heggro v Ctty of Seattle, 288 P2d 83a 47 
Wa^ 2d 576 

Sudden sti^ 

NJ—Pbpc V Veterans Taxi Service. 235 A2d 34, 97 
NJ Super 274 

Burden to sliow nox*^^ir9f lity of alali.te 
La—^Reed v of Alexandria, App 212 So 2d 286 
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56 La—^Rcqf V New Orleans PaUic Senno^ App 76 
So 2d 425 

Defendant may rriy on weakness of 
cose 

Ill —^Ivy V Chicago Transit Authority 161 N E 2d 881 
23 Ill App 2d 251 

Defendant not required to have theoiy of occni^ 
rence 

111 —Ivy V Chfcagn Transit Authonty 161 NE2d 881 
23 Ill App 2d 251 

57 US—Davidson v Wabash R Co. DCMich 73 
FSupp 416, ravd CHI oth gids CCA,168F2d 
3(» 

La—^Burnett V YdlowCabCb of Shiewqxm, App 50 
So2d 670 

Ohio—Bolser v Smalley, 101 N E2d 147 89 Ohio App 
161 

Wash—Van (jourt v Lodge Gab Co supra, n 46 
60. Holder of iionL«.i.rie/j]ile tideet not gre- 
snmed trespasser 

NY—RotWem v New Yack A LBR Co 3 A2d 
592. 121 NJLaw 570 
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71 Wash—Van Court v Lodge Cab Co supra, n 
46 

72 US—DcNkoIov Palmer.CCANY. 125F2d 
126-^iin(ay v Rio Grande Motorwity. CA 
Utah. 171 F2d 82 

Ala—MoPtgonK^ Qty Lines v Jones, 20 So2d 599 
246 Ala 291—^Waddell v Cresoent Bdotocs, 69 
So2d 414, 260 Ab 124 

Cal—^Profeta v Seaxs, Rodmek ft Go, 318 P2d 19 
155CA2d439 

DC—^Rossv PomsylvaiiiaR Co Mun App, 55 A 2d 
346—l^nnsylvaina R Go v FboiCkoy, CA, 239 
F2d43S 99USAppDC 272,cert den 77SO 
861, 353 US 9Sa 1 LEd 2d 8S9 
Fla—Tampa Transit Lmes v Cbnfan, 62 Sold 10— 
Gailtan v Miaini Transit Co, App 147 $o2d 
581—Gay Gab Go if Orlando. Inc v Gveen. 
App. 308 So 2d 540 

ni—^Russdl V Richanivoii. 24 NE2d 185, 302 HI App 
S89^Nilssaov C3MdcerTaxiGo,281 NE2d721 
4 10 App 3d 718 

Ky—Fitzwater v N ft CR Co, 234 

SW2d 186, 314 Ky 157—Momsoii v Kentucky 
Bus Lines, Inc, 356 SW2d 757 
La Fuirt v Toye Bios Yellow Cab Co App, 20 
So 2d 377—Hams V Shievcpoil Rys Co App, 83 
So 2d 517—Johnson v Coni ^ •ml Soutfaern Lmm; 
Inc, App. 113 So2d 114, 74 ALR2d 1328 
Me—Roberts v Yellow Gab Co 240 A2d 733 
Md—Kaplan v Baltimore ft OR. Co. 113 A2d 415. 
207 hM 56—Jones v Baltimoro Transit Co, 127 
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A2d 649 211 Md 423—Baltimom Transit Co v 
Pue. 220 A 2d 331 243 Md 256 
Mass—Knych v Trustees of New Ywk NH ft H R 
Co 69 NE2d 575 320 Mass 339^-Giii&be(g v 
Metrapol>t»n Transit Authonty 131 NE2d 919 
333 Mass 514—^Egan v MeiTOiiOhtan Transit Aa- 
thonty, 146 N£2d 495 336 Mass 505—Speller v 
Metnqmhian Transit Aiitlionty 204 NE2d 933 
348 Mass 576 

Mich —Onienheun v Pitcaim. 292 NW 374 293 
bfaefa 475 

Minn—DemcL v St Paul Qty Ry Cb 89 NW2d 
629, 252 Mum 102 

Mo—^Abiamovitz v WdUston Taxi Go A|qi 208 
SW2d 834—Vendim v St Loms Public Service 
Cb 226SW2d599 360Mb 42—v St 
Loms Pubhe Service Co 276 S W 2d 138—Swias- 
tyn v St Josqdi Light A Power Go App, 459 
SW2d24 

N J —^Byron v PuUic Service Gooidimti^ Transput, 5 
A2d 483. 122 NJLaw 451—SneU v Cbast Qties 
g3 A2d 797, 15 NJSoper 595 
NY—Yedmak v Qty of New York. 91 NYS2d 195. 
afld 90 N YS2d 678 275 AppDiv 933—Hart v 
151NYS2d522 

01iio-<Hazc V Qty of Cleveland. App 92 NE2d 
416—Stme V Spnnglidd Qty Lmes. Inc 155 
N E2d 245. 106 Ohio App 429 
Pa—FhnL V Phil-fi4rh» Transp Cb 201 A 2d 225 
303 FaSuper 474 

Tam—Gray V Brown, 217SW2d 769 188 Torn 152 
Tex—e Paso Ekctnc Cb v Barimr. 137 SW2d 17. 
134 Tex 496—Garza v San Antonio Tranrt Go 
QvApp 180SW2d lOOaerr ref 
Va—OevcLuiJ v Danyille Traction A Power Cb 18 
S£2d913 179 Va 256 

Wash—White V Gieyhound Gorp 280 P2d 67a 46 
Wash 2d 260 

WVa—Laphew v CDMso]id»t«d Bus Lmes, 55 SB 2d 
881, 133 WVa 291 
Pnma Cade eax 

(2) Odicr invianc/v 

US—Givyhound Cbrp v Aub. CAGa, 238 F2d 
198 

La—Prteis v Qty of Monroe; ^ip. 91 So 2d 428. 

Notice of CO ditions 

(4) Pa—FbsLm V Pennsylvania R Cjd 110 A 2d 
865 177 PaSuper 348 

(5) Other mattas 

Dl — Katamay v rfunigo Transit Authon^ App . 273 
N£2d Sia 133 BlAppTd 613 levd 289 N£2d 
623, S3 HI 2d 27 

La—^Hmst v New Qikans Pnbbc Semoe; Inc, App 
235SQ2d 103 

NJ—Kaimazm V Pamqrlvaiua R Co 196A2d80i3 
82 NJSuper 123 rah den 198 A2d 97. 82 
NJSiqier 435 

Presumption doa not arise merely from pies- 
ence of foreiga object 

La—AlmndiT V -tal Soudicni Lmes. Inc, 

App 130 So2d 539—Hiurt v New Orleans Fufahe 
Service; Inc. App, 23S So 2d 103. 

73 US—Hmton v On'^go, R1 ft PR Co CA 
m, 272 F2d 449—Williams v Reading Co, CA 
Pa 175F2d32 

Ala—Itodge v Bnmingh^ Electric Co, 184 So 4a 
236 Ala 586—Mopr^^ji- -y Qty Lmes v Jones, 
supra, n 72 

cal— V Stevens. 336 P2d 2Sa 168 CA2d 
370 

Ind—TnbtiiM^Star Pub Cb v Fbiti codle; US N£2d 
215 124 IndApp 618. cdi den 116 NE2d 548. 
124 Ind App 618 

Ky—McKedianv Louisville ft NR Go. i72SW.2d 
S8a 294Ky 821 

La—Sdunittv AlgieisPubfacS cxvkcG o.supra.n 43 
Me—HiH V St Louis Public Semoe Go, 221 SW2d 
laa 359 Mo 220 

Md—^Kaidan v Bpltimoce & OR Co, su p ra n 72 
Ma«e —Koezur V Ft4i»vgsii^ 27 N£2d 483, 306 htass 
121— De.uuik. V Tnilways of New Inc., 

244NE2d733 
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Muh —Mrtthdl \ Stroh Bremco Co 15 N W 2d 144 
309 MiLh 211 

Mo—Girraiono \ Kansas Cuv Publu. Service Co 251 
S W 2d 59 163 Mo 3S9-^Long v St Louis Public 
Service Co App 288 S W 2d 417—Jusiioc v East 
St Louis Cit> Lines. Eiu. 375 SW2d ISO 
Ohio—KoLinos v Ohio Greyhound 92 N £ 2d 386 153 
Ohio Sc 435—Stine v Spnngfleid City Lines. Inc 
ISS N £ 2d 245 106 Ohio App 429 
Pa—Dupont V Pennsyhunu R Cb. supra, n 42— 
Homa \ Wilkcr-Bame Transit Cbrp. 147 A 2d 
377 394 Pi 309—Basaro v West Penn Rys Co 
31 West Cb 299—^FlanL v Philaddplna Tiansp 
Co 201 A2d 225 203 PaSupcr 474 
Teiui —Cmannati. NOATPR> Cos Denton, 140 
S W2d 796. 24TennApp 81 
Tex —O Day v SaLowitz Bros Q\ App 462 S W 2d 
119 err ref no rev «T 

Va—Virginia Transit Co v Tidd 73 S£ 2d 405 194 
Va 418 

Wash—^Evans v YaLima Val Transp Co 239 P2d 
336. 39 Wash 2d 841 

Held not nerev^y fw plnmtifT to a 

neg^nn 

Wash—Ki«*ling v Northwest Gr^hound Lmcs. 229 
P2d 335, 38 Wash 2d 289 

N^ativii^ use erf eqiupment 1^ odier earners 
Ill —McNealy v Bhnaix Cent R Cn 193 N E 2d 879 
43 lU App 2d 460 

The presumption of negligence as to 
carriers applies only to railroads as 
discussed infra sub^vision and it 
does not apply to other types of com¬ 
mon carriers.^'* 

73^. Bos 

Miw—Tn-State Transit Co v Moody 12 So 2d 920. 
194 Mm 714—Goodwin v Gulf Tranqiort Co 
453 Sold 1035 

lUge 1448 

75 Mass—McKnight v Red Cab Go 64 N£2d 
433 319 Mass 64 

76. Burden idiere idea not new matter 
Ga—^Atlantic Coast Line R Co v Ttumus. 64 S £ 2d 
301 83GaApp 477 

78 Tex—Bradford v Fort W'orth Transit Go Ov 
App» 450 S W2d 919 err icf no rev err 
82 US—O'Bnoi v Pubfac Sennee Taxi Go, DC 
Pa 83 FSupp 53 affd. CA 178 F2d 211— 
HbDuiqacst v Kansas City Southern Ry Co 
DCLa 88 FSupp 905—Esteppv NoifoIk&W 
Ry Co CAKy 192 F 2d 889 
Ala—CLJJ5. dud n Southeasieni Greyhound Lines v 
Calbh-q, 13 So2d 66a 663 244 Ala 449^-Can- 
non V LouBville A N R Go supra, n 42 
Anz—CJ.S. cited m Southweqem Coca CbU Bottling 
Go v Northon, 177 P2d 219. 221. 65 Anz 172 
Cal—Stark v Yellow Gib Co 202 P2d 802. 90 Cal 
App 2d 217—McMillen v Southern Pac Co 303 
P2d78a 146 C A 2d 216 

DC—^Mksile Cab Assn v Rogers. MunApp, 184 
A2d845 

Ga— PiHer v Hanger Cd> Cb 154 SE2d 42a US 
GaApp 260 

III —Hefidiian v Mandd Bros supra, n 43—^Krueger 
v Richardson. App 61 NE2d 399—Cobb v Mar¬ 
shall Field ft Cb 159 NE2d S2a 22 lUApp2d 
143 

Ky—Conley sAdmrv Ward. 291 S W 2d 568 
La —Caller v New Oricans PuUm. Service^ Inc, 305 
So 2d 481—^Vaughn v New Orleans Piddic Semoe. 
IiiL App 314 So 2d 545 

Mass—Vieira v East Taunton St Ry Go, 70 N E2d 
841 320 Mass 547 

Minn—Demck v St Paul Oty Ry Cb 89 NW2d 
629. 252 Minn 102 

M«i—Mueller v St Louis Public Service Co, 214 
SW2d 1 358 Mo 247 
Ohio—Hall V Redifer Mun 79 N£ 2d 237 


Pa—H^gins V Pennsylvania R Co CamU 32 
West Co 161—Amorose v Western Md Ry Cb 
81 A 2d 895 368 Pa 1—Poborsky v Peiuisylvanu 
Elec Co 17 Cambru 17—Ludlam v Moore. 21 
Beaver o? 

Va—Waiisv Richmond F &PR Cb 52SE2dl29 
189 Va 258 7 A L R 2d 1418 

Wash—Shay v PjAhunt. 229 P2d 5ia 38 Wash2d 
341 

W\a—Laphew \ Consolidated Bus Lmes. supra, n 
72—Mulroy v Co-op^ative Transit Co 95 SE2d 
63 142 WVa 165—Flanagan V Mott. I USE 2d 
331 145 WVa 220 

Wis—Ziuio V MilwauLec Elec R> ft Transport Co 
74 NW 2d 791 272 W is 21 
Ertent of bnrden 

(1) Isabdla v West Virginu Transp Cb 51 SE2d 

318 132 WVa 85 

Pen*usmhl« mfmvnce cmly 

(2) Ocher caves 

Mb—^Duncker v St Linus Pubfac Service Cb, App 
241 SW2d 64 

Each case on own facts so for as pre- 

sumptioDS concerned 

Ata—Holmes v Birmingham Transit Co. 116 So 2d 
912. 270 Ala 21S 

Doctrine j^plicable althoiig|i plamtiff attonpts 
to show cause 

US—Becker V American Airlines. Inc DCNY 200 
FSupp 839 
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83 Anz—Alexando' v Pacific Gieyhound Lmes, 177 
P2d229 65 Anz 187 

Cal—^Freitas v Peerless Stages, 239 P2d 671, 108 
CA2d749 33ALR2d778 
DC—DC Transit Svstem. Inc v South. MunApp 
173 A 2d 216 

III—Krueger v Fnd 7! N£2d 81S 330 III App 
557—Kirkwood v Checker Taxi Co 298 NE2d 
233 12 m App 3d 129 

Mich—Sherman v Flmt Trolfay Goach. 8 N W2d II5 
304 Mich 404 

Mo—Lewis V Txgiita. 166 S W2d 541 350 Mo 446— 
V St Loins Pubhc Service Co 215 S W 2d 
506. 358 Mo 491 

N J —^Watson v PennsylvamarReadmg SrasWe lanes, 
7 A 2d 796 i22NJLaw614 
Pa—^Bavaro v West Penn Rys Cb supra, n 73 
SC—Fbhakoff V Shelton. 8 SE2d 494 193 SC 398 
Utah—Momssiv v Union Phe R Co 249 P 1064 68 
Utah 323 

Wash—Benton v Farwest Cab Go 389 P2d 418. 63 
Wash 2d 859 

No presumption of n^igenoe anses Bom inju¬ 
ries received by 
(13) Other matters 

Cal—Gray v City and County of San Fix 20 
ChlRptr 894, 202 C A 2d 319 
La —Jdinson v Crnitmental Sor.^lie«ii lanes, Inc, App 
113So2dll4 74ALR2dl328 
SD—^Kramer V Smux Transit, Inc 180 NW 2d 468, 
85 SD 232 

84 US—Noilblk&W Ry Co V Estepp.CAKy 
204F2d880 

Ky —Cbnleys Adm r v Wan), 291 SW 2d 368 

P rsciigpr safely aligjiting from cair 

(3) Otho- instances 

Nd>—Saab v (hnahaft Cwmcl Bluffe St Ry Cb, 102 
NW2d 59 170 Neb 198 

85 US—Wdson V Capital Airlines, GANG 240 
F2d 492—Talbott v Chicago ft N W Ry Go v 
C A Iowa. 243 F2d 322, 68 ALR2d 661 

Ala—Southeastam Greyhound lanes v Ollphan. 13 
So2d66a 244 Ala 449 

CU—Prunty v AUied. 165 PJZd 935 73 CblukppTd 
67—Gray v Qty and County of San Fr*iMn*ca. 20 
Cal Rptr 894, 202 CA2d 319 
Del—Winter v Pennsylvania R Go Supo-, 57 A 2d 
750 5 Teny 203 
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DC—DC Transit System, Inc v Smith, Mun App 
173 A 2d 216 

Iowa—Edwards v Des Moines Transit Go 99 N W2d 
92a 251 Iowa 163—^Ftsher v Des Mranes Transa 
Cb 111 NW2d 633 253 Iowa 195 
Ky—Lyons v Southeastern Greyhound Lmes, I 37 
SW2d 1107 282 Ky 106 

Me—Mor ' "It v Boston ft M R R 68 A 2d 26a 144 
Me 300 

Md—South V Iblomore Transit Co 136 A2d 31^ 
214 Md 360 

Midi —Thnrkow v Qty of Detroit. 291 N W 29. 292 
Mich 617 

Mo—West v Tlinmpson, App, 151 SW2d 129—fiby. 

derv Hedges. App 381SW2d376 
NY—Seidimv Cny of New Yoil. ]04NYS2d313. 
199 Mi&c 732 

Okl—Southwestern Greyhound lanes v Sbndi. 277 
P2d 157 

Pa—^Dupemtv Penn^lvaiiia R Co, supra, n 42—Ka. 

hak^ V Pbnn^lvania R Co, 108 PLJ 204 
SC—v Shdton, sui»a. n 83 
Wadi—Evans v Yakima Val Transp Co, 239 F2d 
336 39 Wash 2d 841 
NcgPieence held not to be pi*^. 

(7) Injuiy to pjHwn^ while boardmg bus 

Ark—^Hot S|Hings St Ry Co v Jonesi, 354 SW2d 
278. 234 All 693 

(8) Other *"*ta ecs 

Pa—Sevastv I ^nracter Ydlow and Baggage, Inc 

58 Lane Rev 411 
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87 Gal—Pdkgnnov Los Angdes Transit lanes, 179 
P2d 39 79CalA]ip2d40 

Md—Gredey v Ra^biinorc Transit Co. 22 A 2d 4fiOL 
180 Md 10 

Tenn —Qty Tranqi Cb v Nod. 216 S W 2d 691 187 
Tom 676 7ALR2d54S 

88 Iowa—Fandh v Illinois Cent R (jo 69 NW2d 
13, 246 Iowa 661 

La—^Brott v Texas ft P Ry Cb supra, n 55 

93 —(xray v Cdy and CounW of San Franasco, 
20CdRptr 894 202CA2d319 

Iowa—Edwards v Des Monies Transit Go, 99 N W2d 
92 a 251 Iowa 163 

Midi —Bolton V Qty of Detroit. 157 N W2d 313,10 
MidiAiqi 589 

94 US—Swrociiiski V E I Du PtmtDcNdnonisA 
Co CCAPn 118 F2d 531—Longov Yellow 
Cbb Co siqwa. n 73—Estepp v Noifidk ft W 
Ry Co, CAKy, 192 F2d 889 

Ata—Son»he*st«n (xr^hound lanes v su¬ 

pra. n 85—(vr^hound Ct»p v Brown. 113 So2d 
916 269 Ata 520 

Ark—Johnson V Gr^fMd. 198 SW2d403,210 Aik 
985 

Chi Pronty v Allred, siqna. n 85—PolionH^lrK v 
Oty and (jounty of San Franasco. 276 P2d 126 
129 CA2d 137—Jacob v Key System Transit 
lanes. 295 P2d 569. 140 C A2d 3S7 
DC—Staug^iterv DC TransnSystem,Inc,CA,261 
F2d741 I04USAppDC Z7S 
Fta—Rivers V Jacksonville Coach Go. App. 134 So 2d 
869, quashed and ranand Sup 144 Sold 

308. 

in—^Halowatsky v Qntral Gnyhomid lanes, 35 
NE2d541. 311 DIApp 127—McKenzie v Fnd, 
61 N£2d 407. 326 Bl App 258 
Ky—Adams v Louisville Taxicab ft Tiansfer <jo, 211 
SW2d 397 307 Ky 405 

La—(james v Baton Rouge Bus (jo, App, 175 So2d 
719—^Landiy v Ed’s (tab Service^ lac App, 185 
So 2d 27—Fontenot v Fiddity (jeneial bis (ta. 
App. 185 So2d 896 wnt lef 187 So 2d 746 249 
La 578 

Mass—McKnight v Red Cd> Co siqm. n 75— 
Knych v Trustees of New Yoii. N H ft HR Go 
su|Ha. n 72 

Mo—(arace V St Louis Pubhc Service (ta App, 263 
SW2d 866—Thomas v Kansas City Public Ser¬ 
vice Co App 289SW2dl41 
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vj^Wiboa y PoWic Service C3Q<Mrfn“t«i Transport. 
20 A Zd 368, 126 N J Law 2SO—Hewm v Atlantic 
QiyASR 0> 21 A2dS98. 19NJMisc S36- 
BAiiv Hudson AMR Co 108A2dS16NJ 
ifl L-iWnn V Stif^n.>n. 139 A 2d 412. 49 N J 
Soper 2S1 

^ -n«« V Rmbfo, siqna. n 82—v Hotd 
Go 89 N£2d 369. 132 Oliio St 417— 
GhK V Qiy of Oevdand. supra, n 72 

-Jr' ' * System, Inc v S*ino J67 

P2dl60 

1^—Kdfcn V Fenn^lvaiiia R Co 102 A 2d 14(L 376 
fa. IZO—Lambcit v Pittsbiush Rys Co 109 
PLJ 196. aflU ra part and Rv on oth grds ra 
put 175 A 2d 870. 405 Pa 364 
SC Shdion. siqira. n 83 

Ta—M Worth A D Ry Co v Bntfnn OvApp 
310 SW 2d 654, err ref no rev err 
Vi'-Wans V RHinwnd. F ft P R Co supra, n 82 
WiA'-Aaikraott V Harrison, 103 P 2d 320,4 Wash 2d 
{ 265-NrvsQnv Qty of Seattle. 207 P 2d 674 33 

; Wasli2d772 

! WVa--Alidii]la v FUImnu^ A Wenton Bns Co 213 
i SE2d 8ia 158 WVa 592, 89 ALR3d 994 

I Wb—T urk V H C Prange Co. 119 NW2d 365 18 
, Ws2dS47 


U—Weens v Toye Brs YdBow Cab Co, App 93 
So 2d 242 


(I) Fonnosa v Ydlow Cab Go supra, n 82 


Fk 138 


V A E TiDutman Co, 122 A2d 201 385 


lYfWffini Mdtr ddHs hoideii of gniag for- 
wHd wilk CfidcMe 

Ah IW -r V r liiiAgh-m Transit Co, 116 So 2d 
912. 270 Ala 213 


IMfleldSl 

97 loA) IVA-iOta V Dc Luxe Cab Go, 281 NW 
737,223 Iona 809 

1 Midi H»ni V City of Detroit 94 NW2d 

388. 333 Mich 182—Bohan v Qty of Detroit, 
lS7NW2d313 10 Mich App 589 

2 Wadi—Nopsonv Qty of Seattle; 207 P 2d 674 33 

Wash 2d 772 

PresBVtMM stean finon duty 

NY-Sdvau v Bad 195 NYS2d 32 

pti8e]452 

i. bnoiida 

(1) Kenan v Housloiin. 7 So2d 837, 150 Fh 337 

(2) Other cases—Cavalier v Nola Gabs, Inc Ani, 
96 Sold 102 
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7 Ha—Lanaonv UiAin,21So2d 202, ISSHa 68S 
Ga—McVeqh v I]a...50A. 22 SE2d 752, 68 GaApp 
316 

10 Ohn-Fknkv New York Cent R Co. App 36 
N£2d931 

U US—Youngv US DCND, 293 FSupp 329 
Oona—Kmiz v Go t at Co 16 A 2d 831 127 
Conn 364 

DC Sift. V Capital Tiamt Go I27F2d329 75 
USAppDC 337.cert den 63 SQ 61 317 US 
632, 87 LEd 510—Ross v Pennsylvania R Co 
MmApp. 35 A2d 316 D aj v DC Transd 
Syflenwlnc Mon App 179A2d387 
Ha—1> 1 - V Muni Transat Co 100 Sold 620 

ID WsiJl V Vanol, 92 NE2d 326, 340 lllApp 
432—4vy V Ouca^Traiint Avthonty 161 N£2d 
881 23 lUAppld 251—Goat v Ydlow Cab Co 

337 NE 2d 15 61 in 2d 416 8SNW2d90S249 
kwml83 

V Dcs Mones Transit Co 85 NW2d 
W 249 Iowa 185 


La—Biott V Texas ft P Ry Co, App 35 So2d 
801—Wooten \ Thompson, App a9 So 2d 557 
Md—Smith V Ralcimote Transit Co 136 4 2d 386y 
214 Md 560 

Mass—Ginsberg v Mebopolitan Transit Authonty 
131 N E2d 919 333 Mass 514—Bernstein v High¬ 
land A^wn^r^ of Worcester Inc 294NE2dS76; 
IMassApp 132. 64 ALR3d 1016 
Mo —Hill V St Loms Pubbe Service Co 221 S W 2d 
130. 359 Mo 220—Nikhs v Metz. 222 SW2d 
795 359 Mo 601 

NJ—McKumey v Putdic Service Interstate Transp 
Co 72 A2d 326b4NJ 229 
Ohio-GIazev OorofClevdand.App 92NE2d416 

12 ni—Coiv Ydlow Cab Co, 306 NE 2d 738 16 
lllApp3d665 afTd 337NE2dlS 16in2d416 

Mo—Hughes v East St Louts Qty Lines. App 149 
SW2d440 

Fk—Ncbd V Burtdh, 41 A2d 873 352 Pa 70 
Wb—T urkv H C Prange Q> 119 NW2d 365 18 
Wis2d 547 

13 Ky—Cozv Wi]son.267SW2d83 44ALR2d 
830 

La—Theard v Traveten im Co App 208 So 2d 413 
appbmti? den 210 Sold 506. 252 La 262 
Pa—Schilling v Pittsbmgji Rys Cb 145 A 2d 688 
394 Pa 126 

Docfniie heM inappHcable 

(5) Other cases 

US—Stomv American Bus Lmes. CANY, 200 F 2d 
833—Or v Southern Fkc Q> CACal 226 F2d 
841 

Ah—Holmes v Birmingham v Transd Co 116 Sold 
912. 270 Ah 215 

Cal—^Aboudara v Cny and County of San Frc- 
251 P2d 32. 114 C A2d 630-Fiiiley v Qty and 
County of San Fnmcisco. 251 P 2d 687 ll5CA2d 
116—Monastero v Los Angeles TraiBit Co 280 
P2d 187 131 CA2d 156 

DC—^Pomeroy v Pcmi^lvaiua R Go DC 132 
FSupp 257, revd on oth grds, CA 239 F2d 
435 99 USAhiDC 272. cert den 77 SCl 861 
353 US 950 1 LEd2d859 
FU—Qty Cab Co of Orlando, Inc v Green. App 308 
So 2d 540 

Idaho—Strahy v Idaho Nudear Gotp 500 P2d 218. 
94 Idaho 917 

lU—Kiotkev rhicago RI ft PR Go 327 NE2d 
212. 26 m App 3d 493 

Ky—Moore v Lexington Transit Cotp 418 S W 2d 
245 

Mo—v St Loots PuUic Service Co 4pp 
251 SW2d973 

NY—BiaLc v Qty of New Yori. 108 NYS2d 847 
279AppDiv 751 kfld l07NE2d 603 304NY 
698—Boozav Avenue B ft East Broadw^ Transit 
Co. 131 NYS2d 649 

Pa—Sevast v I-ni-^cr Ydlow Cab ft Inc ' 

196 A 2d 842. 413 Pa 250 

$D— Haindis v biter Qty Bns Lines, Ill N W2d 
327,79SD 267 

14 US—^PcuusylvaiuaR Co v POuKroy CA 239 
F 2d 435.99 US App DC 272.ceft den 77SCt 
861 353 US 9Sa 1 LEd2d 859—Talboil v 
C ijrgoftNW Ry Co CAlowa 

(J S —Momcaiilt v Bostmi ft M R R, 243 F 2d 322.68 
A LR2d 661—Herman v United Air Lines. Inc 
DCCdo, 137 FSupp 65 

m—Louis v ClHT^cr Tam Co 47 NE2d 351 318 
in App 71 

Md—Broody v l**iiinme Transic Go 131 A 2d 707 
213 Md 377 

NJ—Wilson V PubiK Service Co-ordinated TnuKi« 
20A2d 368 126NJLa«2S0 
17 US—Greyhound Oup v Bhkky CAWash 
262 F2d 401 

Mo—Berry v Kansas Qty Public Service 0> 121 

SW2d 825 343 Mo 474—Obhmsfci v St Lours 
Public Service Co App 251SW2d344 
Ohio —Kdtcnbicb v Qevehnd, Colnmlwis ft Cuirimi i- 
ti Highway. 80 NE2d 610; 82 Ohio App 10 
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Wash—Anderson V Harnson. 103 P2d 32a 4 Wash 2d 
265 

IR Tenn—SchMviler v Southern Coadi Lines. 217 
SW3d77S 188 Tenn 169 
Tex—Gohisia v San Antonio Transit Cb QvApp 
223 SW2d 335.crT dism 
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20 Mo—Hall V St Louis PuUic Service Cb Aflj 
259 SW2d 88. transT. Sup. 266 SW2d 397 

Ohio-ShadwicL v Hilb. 69 N E2d 197, 79 Otao App 
143 

Tex —Sims v Dallas Ry ft Terminal Cb Qv , 
135SW2d 142 

Pleadiiig held geoend, pen-i^ttuig appRcatioii of 
doctxrae 

(3) Cal —Jacob v Key System Transit Lines. 295 
P2d 569 140CA2d3S7 

21 NY—Mallor V WotLPiio,4.ues. Inc 311 NY 
S2d 141. 63 Misc2d 187 

22 Ckl—Gish V Los Angdes Ry Corporanon, 90 
P2d 792. 13 Ckl 2d 570 

Iowa—Peterson v De Luxe Cab Cb 281 NW 737 
225 Iowa 809 

25 Mo—^Bddmg v St Loms PnUic Service Co 
App 205 SW2d 866. revd on oth grds Sup 
21SSW2d506—Bddmgv St Loms Public Ser¬ 
vice Co 215 S W 2d 306. 358 Mo 491—Venditti 
V St Louis Public Service Cb 226 SW2d 399 
360 Mo 42 

Mont—Whitney v Northwest Gtcvbouiid Lines. 242 
P2d 257. 125 Mont 328 
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26 Mb—TorhmocUn-s Kid. App l37SW2d625 
Evidence heU not to destroy ngM, etc. ^ 
NY—Mallor v Wdk Pkopcbes. Inc 311 NYS2d 

141 63 Misc2d 187 

29 US—UniottFkc R Co V Slangy CCA Idaho 
132 F2d 982 

Mont—Wtatneyv Norihwist Greyhoand Lutes, supra, 
n 25 

Fa—Sdiulzv Reading Transp Co,47A2d213 354 
Pa 373 

30 US—Norfolk ft W Ry Co V Estepp; CAKy 
204F2dS80 

The doctnne of res ipsa loquitur has 
been held applicable m other situa¬ 
tions '' * 

33.1 Cal—Rogers v Los Angeks Transit lanes. 289 
P2d 226. 45 C2d 414—SefTcrt v Los Angehs 
Transit Lmes. 15 Cal Rptr 161 364 P2d 337 56 
C2d498 

DC—Levy V DC Tianat System, Inc MimApp 
174 A 2d 731 

La Fuiitenot v Fidelity General Ins Go App IBS 
So2d 896. wnt ref 187 So2d 74a 249 La 578 
Mo—Faiitey v St Lows Public Service Co, 352 
S W2d 393 transf to; Sup 362 SW 2d 549 
Neb —Saab v Omaha ft Council Bhifh St Ry Go. 102 
NW2d59 170 Neb 198 

Anplaiie acodeitf 

US—^Bedwcr V AinciC*n Airlines, Inc. DC NY 200 
FSupp 839 

38 US—Norfolk ft W Ry Co V Ewepp supra, n 
30 

39 US —^Norfolk ft W Ry Co V &tepp. su|Ha, n 
30 

DC—CaiHia] Transit Cb v Jackson, 149 F2d 839 80 
USAppDC 162. 161 A.LR lUa oeit den 66 
SO 143 326 US 762. 90 L Ed 2d 459 
Idaho—Strain v Idaho Nudear Corp 500 P 2d 218 
94 Idaho 917 

111 —^Krueger v Rlclla^d^o^ App 61 N £ 2d 399 
Kan—Misner v Hawthorne. 212 P2d 336. 168 Kan 
279 

Mo—HiU v St Loins Piibhc Service Co vupra. n 
11—Rothwalo' V St Louiv PuUic Service Co 
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An) 224 SW2d S«9 Kvd on odl gnk 234 
SW2d 532, S6I Mo 234 

Neb—Hickey V Omaha &. Council Bluffs St Ry Co 1 
NW2d 304 140 Neb 665 

NJ—Sibley V City Service TranucCti 66A2dlM4 2 
NJ 458 

N Y —Lehni^n v Brodklyn ft Queens Transit Corpora¬ 
tion, 30 NlrS2d 716—Noms v Komspan 129 
NYS2d 100—Silvern V BarfMe^lH^ 195NYS2d 
32 

Doctriae hdd imppP^Me 
Tex—V Greyhound Corp. QvApp 3% 
S W2d 507 err ref no rev err 

page 1456 

40 DC—J" *' m V Ca^lal Transit Co, supra, n 
39 

Iowa—Rornugrl v Nonhlaad Greyhoiind Lines, 49 
N W2d SOI, 242 Iowa 1135 
La—^Pienet v Toye Bros Ydlov Cab Co. 17 

So2d 835 adhered to 20 So2d 377—Cdlciiuin v 
Co it> ^ nfsl Southern lanes, Inc App 107 So 2d 
69 

43 Wash—Arnold v S»»wl. 260 P2d 327 43 

Wash 94 

44 Mo **. ly V Kansas Cb> Public Service Co 
supra, n 17 

pPSe 1457 

47 Od—Tayhirv Luxor CkbCb 246 P2d45 112 
CA2d46 

Mo—Hill V St Loub Public Servioe Co Su|Ma n 11 

48 Ky—Vqgt v Newport ft Covmston 

St Ry Co 229SW2d491, 312Ky 668 

Neb—Ware v Yellow Gab. Inc 225 N W 2d 565. 193 
Neb 159 

Oliio-Rabimnn V rcifipoun. 149 NE2d 152,105Ohio 
App 311. a:A.'*d«*atHn den 152 N £ 2d 157 IQS 
OluoApp 311 

Fa—Sevast v. IYdlow Gab A Baggage. Inc 
196 A2d 842, 413 Fa 2S0-Sevast v 
YdUkiw Cab and »«ggaer Lie 58 Lane Rev 411 
Wash—Whne v Gr^homid Corp, 280 P2d 67Q, 46 
Wash 2d 260 

Fad of ooiKskm iasaffideat to support ycrdict 
Pa.-43i M«we V Raditz, 164 A 2d 55, 193 Pa Super 
103 

49. ND-43ancLv Wincecs,296NW 74A70ND 
392 

pa.—Kefly V Fh.F-^dp'n- Tnnsp Go. 23 A 2d 37. 146 
PaSoper 445 

52. Od—Dideilev YcDowCabCb 93P2dl71 34 
Gal^ip2d 97—RmTctn v Los Angdes Motor 
Ooreh Cb 119 P2d 164. 48 CalAFp2d 37— 
MTV Los Angeles Ry Onpoiatioa. 126 P2d 
940^ 52 Gal.^ip2d 679—WilsM v Los Aqgetes 
Trana Stages. 284 P 2d 951 133 C A 2d 756—Ja¬ 
cob V Key Sjystem Transit Lmes, 295 P2d 569 
14DCA2d357 

Mo— Hoi It fcpj' v St Louis Public Service Co 353 
SWZd 635 

NI —Garvey v PiriAc Service Goonhnaled Trduspuil. 

57 A 2d 14,136 NJ Law 533 
NY-Manzi v Grand Ave Chb Cb, 345 NYS;.2d 
12a« AD2d607 

Utah—HoRhy v 186 P2d 592, 112 Utah 

227 

Wtt—rwshmgv Mce^>A9SNW2d 796^7Wis2d30 
99 US.—Nflrfblkft W Ry Cb V Estepp CAKy, 
2(HF2d880 

pi«el458 

62 m—Krueger V F'd'-xlor sqm, n 39 
65 ID—Krueger V RMhardson. supra, n 39 
66 l Fa— Sylvesier v PUiOylvanfli R Go, 33 A2d 
537 357 Pa 213 

67 US-NoribIkft W Ry Cb V EitqiiKSupia^ 
59—CJJSLdM la Louisville ft NR Co v Ad- 
ama. CAA., 292 F2d 153. 155 
Ah-MM V Wilhams 191 So. 225 238 Ab 391 


C41—Price V Atchivon T ft SF R> Cb 330 P2d 
933 164 CA 2d 400 

N”! —Nixon V New York Cbnt R Co 199 N YS2d 
721 IOAD2d 870 app den 204NYS2d85 10 
AD2d981 

Ohio—FinLv New York Cent R Cb 56NE2d456. 
144 Ohio St 1 

Pa —^MacDonald v Pennsylvania R Co 36 A 2d 492. 
348 Pa 558 

Wash—BoUnder v Nmthem Pbe Ry Co 388 P2d 
729 63 ^ash2d6S9 

Pi A y'- i-applicvVc as against earners employ¬ 
ee—P ollar d V Coulter 191 So 231 238 Ala 421 

68 K>—V T C Lines v Taylor 134 SW2d 991 
281 Ky 83—Gngdy v &nith 146 S W 2d 719 
28S Ky 48 

NC—CJJS. «•«*»*> m Mann v Viiginia Dare Transp 
Co Inc 198 SE2d SS8 566. 283 NC 734 
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69 US—Bergen V US CA Alaska, 222 F2d 949 
15 Alaska 548 

Ala—^Pbllaid v Williams, supra, n 67—Pollard v 
Coulter supra, n 67 

Pa— ^MacDonald v Penn^lvanu R Co supra, n 67 
72 US— Wallarv SoutFcsi Pac Co DCCbl 37 
FSupp 475 

Oinunal act of tidrd ptfstn not |tt€«iiuied 

Ala—Pollaid v Williams, suina. n 67 
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82 US—Atlantic Coast Line R Co v De Mayo. 
CAFla 222 F2d462 

Ailc—CJSL gnoted at length m Johnson v Gxeenfidd. 

198 SW 2d 403 406, 210 Ark 985 
La —Jedunon v Coutiocutal Southern Lmes. Inc App 
113 So2d 114 74 ALR2d 1328—Alexander v 
Conanr«t»l Southern Lines. Inc An> 130 So 2d 
539—Quig^v Lounaana ft A Ry Cb App 206 
Sold 791 

Mo—Hall V St Loms Pubhc Servusc Co 266 S W2d 
597 transf App, 259 S W 2d 88 
Nd)—Saab v Omaha ft Council BlufiK St Ry Co 102 
N.W2d 59 170 Neb 198 

NY—Keenan V 129 N Y S 2d 883,205 Misc 

183, affd 134 NYS2d 386. 284 AppDtv 895 
NC—^Hiimphnes V Queen Oqt Cbadi Go 45 SE2d 
546 228 NC 399 

Ohio—Femberg v Bereal Hotd Cb. App 85 NE2d 
296, revd on och geds 89 NE2d 569. 152 Ohio 
St 417 

<KI —CJS. wanted at kagth m mcot hoental Ois 
System, Inc v Simoiis. 367 P2d 166 162 
Pa—Ncbd V Burrelh. supra, n 12—Sebum v Luzerne 
ft Carbon County Motor Transit Go 148 A 2d 
534, 394 Pa 577. 

SC—Homev Southern Ry Go, 197SE 31.186SC 
S2S 116 ALR 745 

Tex—Simpfifin V Dallas Ry ft Tcrmaial Cb QvApp 
143 SW2d 416 err dism.jndg cortBct—Goastal 
Cowl-'- V Ban. QvApp 234 SW2d 474, 22 
ALR2d955 err ref no rev err 
Res ipsa loqritBr tebriae hdd applicable etc. 

(3) Johnson v Gi-^fi'H 198 S W 2d 403, 210 Ark 
985 

DC—Mfi&de Cab Assn v Rogers, MunApp, 184 
A2d84S 

(4) Cal—Adam v Los Angdes Transit Lines, 317 
P2d642. 154 C A 2d 535 

(8) Zuno V Mtlwauloee Elec Ry ft Transport Go, 74 
NW2d 791 272 Wis 21 

(9) US—Gerard v American Airlines, Inc, CA 
NY,272F2d35 

Ohm—Hall v Redder Mun. 79 N£2d 237 

(15) Other 

N J-Gagfao v Ydlow Cab Go. 164 A2d 353 
Ohm ^ v Pulbnan Go 220 N E 2d 366 8 Ohm 
App2d 1 

Rule iaapplhable 

Cblo—Od Bldg. Corp v Ik.iaauii, 488 P2d 1126 29 
ColoApp 564 
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Fla —^Wdite v Jackson s Byrons Enterprise^ Inc Am 
254 So 2d 28 

La—Brechtd v Gulf States Elevator Corp App 195 
So 2d 403 

Pa—Sevastv Lancaster Ydlow Cab and Rxggagf. ]qc 
58 Lane Rev 411 

83 Ark —Little Rock Land Co v Raper 433 SW2d 
836 245 Ark 641 

Hawaii—Cozme v Hawaiian Catanuran IjnutMi 412 
P2d 669 49 Haw 77, reh den 414 P 2 d 428 ,« 
Haw n 

La —Jones v Baton Rouge ElectiK Co Af^i 192 So 
539 

84 Ark —Johnson v Greenfield, supra, n 82 
Wk —^^ino V Milwaukee Elec Ry A Transport Go 

74NW2d 791 272 Wis 21 

85 US—Talbott V ChirMgnANW Ry Cb.CA 
Iowa. 243 F2d322. 08 ALR2d661 

Iowa—CJS 4[U0ted m Fandh v Ilfaiuns Cent R Cb 
69 N W2d 13 21 246 Iowa 661 
87 N Y—Yedinak v Qty of New York. 91 N YS 3 d 
195 afH 90 NYS2d 678 275 AppDiv 953- 
Vaccaro v Safdnk. 172 N YS2d 762, 9 MiscTd 

336 
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89 Pa—Archer v PennsylvaniaR Cb 72A2d609 
166 Pa Super 538 

91 Doctrine held not nppiie«h|e 
Mass—Ginsberg v Metropohtan Transit Authon^ 
131 NE2d 919 333 Mass 514 

93 Pa—^Dupont v PennsylvaniaR Co 10A2d44k 

337 Fa 89 129 ALR 1337 

94 NY —^Bresskr v New York Rapid Transit Cbr- 
porat]on.297NYS 336351 AppDiv 896md 
on gid that lacts warranted af^iraiion dT die 
doctmic 13 NE2d 772. 277 NY 200 

96 Ohm—Glaze v Qty of Ckvdaiid, supra, n 11 
Tenn—Moigam v Y ft MVRR Co 172 SW2d 
1013 26 Tenn App 384 

99 Pa — Moore V Rnltnnnre ft O R Co 7 A 2d 162, 
136 Pa Super 182 
Grease 

Fa —^PKfoe V Delaware; LftWRCb S7A2d 876^ 
358 Pa 403 
Slqipeiy substance 

Tex—Jadcson v Dallas Ry ft Terminal Go, Qv App 
273 S W 2d 463 err rd no rev err 

1 Ala—Hohnes v Bimiing)mm Transit Co 116 

So2d912. 270 Ala 215 

Cal—McMillen v Southern Pac Co 303 P2d 788, 
i46CA2d 216 

La—Jduison v SlirLA.|mii Rys Cb App 50 So2d 
655 

Mms—Mathieu v Spnngfi-V St Ry 101 NE2d 358. 
328 Mass 13 

NY—Desmond V Doyle. 160NYS2d738 SMisc2d 
490 

Va—Shamblee v Virginia Transit Co 132 S E2d 712. 
204 Va 591 

Vt —CJJSL ated m Flocsser v Burhngton Rapid Tiao- 
sit Co 149 A 2d 728 732. 121 Vt 133 

Sudden Stop 

Pa—Connolly v PhiV(!elphia Transp Co 216 A2d 
66 420 Pa 286 18 ALR3d 1 

page 1462 

2 US—^Mntsumoto v Chicago ft NW Ry Go. 

CCAin 168 F2d 496 cert den 69 Sa 52. 
335 US 826 93LEd 380 
Cal —^Hardin v San Jose Qty Lines, 2b0 P 2 d 63 41 
C 2d 432 

DC—^Wdlnuns v Qqxtal Transit Co CA, 125 F 2 d 
4S7,94USAppDC 221 

Ky—Onemn^tf, Newpmt ft Covington Ry Co v 
RodM; 252 S W2d 668 

La—Gonzaksv T(^ Bros. Ydlow Cab Cb App 198 
So 379—Bunien v Yellow Cib Co oTSbAvcpoit. 
App 50 So.2d 670—Johnson v Shievqmrt Tranut 
Co App 137So.2d463 



13CJS 153 


,fch_y.iiih V Department of Street Radways. City of 
Iicin*t.2flf7NW2d924 46MichAiip 291 
]lo-.Wddi V ThuL-q* ^ 210 SW 2d 79. 357 Mo 
^ V Gulf. M ft O R Co App. 217 

SW2d 751—v St Louk PuUk Semoc 
G» App, 251 SW 2d 973 

uy—Nendiv BraoMyii Bus Goipocation, 7 N Y S 2d 
SaTSSAppDiv 857 affll 20NE2dl015 280 
NY fiSO-Cassab v Hccs. 27 NYS2d 178. 261 
AppDiv 1114—Schulz V Finn. 75 NYS2d IS. 
273A|iplXv 780 

OU^JSuooBusCo V Kdler.212P2d 469 202OU 
261 

h-A^do V PittdnuBli Rys Co Bus Divston. 151 
A2d 867 189 FaSuper S74 
Ta—litetiOK V C R AntlKny Co, Civ App. 326 
SW2d 7401 err ref no rev or 
Ni cuaBict bcCweoi rates 

Ol^Tait V G^y and Gounfy of San riaiu.isai, 300 
P2d 7A 143 CA2d 787 

StfioiStoR 

At-CooHiny V PhiVj'lphK Tramp Co 216 A 2d 
6R420Pk 280^ 18 ALRJd 1 

3 Mo - V St Louis Pubhc Snvice Co. 215 

SW2dS06. 358 Mo 491 

4 US—WidutaTran^ Carp v Braly supra, n 2 

(I. Newport ft Oovmgton Ry Co v 
Rodift supra, n 2 

NJ—Fopc V Vdcnuos Tan Service^ 235 A 2d 34^ 97 
NJSuper 274 

Eaeh case of this character rests on 
Its own particular facts m determiTurig 
whether tiie doctrine of res ipsa loqui¬ 
tur IS applicable.^' 

4il Mo—Hale V St Loms Public Semoe Co. App. 
238 SW2d 876 

5 Gd—Mudnck V Maiket Stntt Ry Co. 81 P2d 

93a 11 Gd2d 724. 118 ALR 533 
Dd iey V ONcul. Soper 101 A2d 337.9Tcny 
233. statuig Maridaod law 

Uafao-Straley v Idaho Nuclear Corp, 500 F2d 218. 
94 Idaho 917 

Mo—Wdhams V St Lows Pdb Serv Co.253SW2d 
97—West V St Louis Pdblic Semoe Go, 357 
SW2d69 

Fa-Mdler v Pntdiorgh Rys Cb. 144 A2d 514 187 
PaSnper 334 

liMtarraGCs nit lutfc fiKtaal basis 
Md—Kanfmaii,ti|y Deuidi V Rrltimore Transit Co. 78 
A2d46A 197 Md 141 


DC—W jfia V Vn^gliiia ft Mar^and 

CoBcfaCo DC 2SDFSiipp 888 

6 US—Widuta Transp Coip v Itoly supra, n 2 

Alt R Electnc Go V DavB. 13 $o2d 888. 

lUAla 338 

Anz—nen v AU Amencan Bus Lines, HO P2d 227 
S6Anz 567 

DC-Golev CapiolTraiisnCb CADC,l95F2d 
568.90USAp|iJ>C 289 

Ry— c a Newport ft Cowingloa Ry Co v 

RoAe. sqm. n 2 

Mas—Wlnppcnv M ue*- Bay Transp Author- 
1^ 235 NE2d 805. 354 Mass 99 
Mo—Nnv GoRM ft OR Cb.240SW.2d709 362 
Mo 187 MO><Rty v St Louis Pubhc Semoe 
Gau2S2SW2d361 

NY—Pr - Doyle; 160NYS2d738.5Muc2d 
490 

Tea 9'-^— v C R Anduny Co, OvApp, 326 
SWldTfawr rrf no rev eiT 

Taiicdb 

NJ—Pupc V Vctcfans Tan --Xb 235 A2d 34 97 
NJSuper 274 

7 Ark—Jones T Pac R Co 130SW2d 

7«2.2IBAffc 333 

(4) Other 


Md—Kaufman, by Deutch v Baltiinon: Transit Cb 
supra, n S 

9 Dd—MacLey v O’Neal. Super. 101 A2d 337 9 
Teny 233, stmng Maryland law 
DC—Wiggms V Capital Transit Co MunApp 122 
A2d 117 57ALR2d I 

Iowa—Edwards v Des Momes Transit Cb 99 N W2d 
92a 251 Iowa 163 

La—^Vallette v Maisrai Blanche Co App 29 So 2d 
528 

Mass— Mathieo v Spnngfidd St Ry 101 N E2d 358. 
328 Mass 13 

Mo-Cadddl v Gnlf. M ft OR Co supra, a 2 
OU—^Fhppen v Unx» Transp Co, 296 P2d 173 
Pa—Miller v Pittsburgh Rys Cb 144 A2d 514 187 
PaSuper 334 

Tenn—Memphis St Ry Cb v Brown, 260 S W 2d 401 
37 TennApp 96 

liagel4«3 

12. Saddfn stop 

Pa—Tbni'cly v PhiMplpbi'* Transp Co 216 A 2d 
6a 4201^ 280 18 ALR3d 1 
13 Mass—Bray v Boston Elevated Ry 21 NE2d 
957 303 Mass 379 

15 Ala—Cumon V Louisville ft NR Cb 42So2d 
34a 252 Ala 571 

Arfc—Hot^mngsSt Ry Co v Ross, 261 SW2d 789 
222 Ark 546 

Mo—^LoLitsch V St Loms Public Service Co 246 
SW2d749 362 Mo 1071 

17 Ala—FbUaid v WilliaiiK. 191 So 225 238 Ala 
391 

Anz—^Phea v All Amencan Bus Lmes. supra, n 6 
Cal—Amfwnti V Los Angeles Metropolitan Transit 
Authonty 28 Cal Rpir 653 213 CA2d 333 
Dd—Delawaie Coadi Co v Reynolds. 71 A 2d 69 6 
Terry 226 

Ga—AlidMima Great Southern R Cb v McBryar. 15 
$E2dS63, 6SGaApp 153 
in —Cbrson v Weston Hold Corp 115 NE2d 800 
351 in App 523 

Mont—HicLtnan v l^rst Nat Bank of Great Falls. 117 
P 2d 275 112 Mont 398 

WVa—Midroy V Co-opekali./c Transit Co 9SS£2d 
63. 142 WVa 165 

PbesmiiptiiMi hdd rdmtted 
(2) Other matters—Norfolk ft W Ry Co v Estepp 
CAKy,204F2d88O 

Ala—Hohncis v 0snnni^>n Tranot Go 116 So 2d 
912, 270 Ala 215 

18 Cd —Nebon v Amencan Airfanes. Inc 70 Cai 
Rptr 33 263CA2d742 

Ga—Eason v Crews. 77 S£2d 245 88 GaApp 602 
La—Adams V Great Am Indem Co App, 116 So 2d 
307 

Fa—Angdo v Pitlduirg^ Rys Go Bus Division. 151 
A 2d 867 189 PaSuper 574 

19 Ala— CaniMin v Lwisvilk & N R Co supra, n 
IS 

21 La—Owens v Monzmgo, App 191 So 581— 
Jones V Baton Rouge Scctnc Cb App 192 So 
539—Gdeman v Ccotin-qtal Southern Lmes. 
Inc, App 107 So2d 69—Landry v Travdeis 
Indem Go App lS5So2dI02 

22 US—S*»“‘ldfoirf V Mission Taxicab Co C A 
Cal 224F2d857 

Cd Pi E’ V Atchison. T ft S F Ry Co 330 P 2d 
933 164CA2d4(» 

23 La Mrtthis V Texas Codrhgs, App 

18 So2d 345—Wise v Pk,.SLoU. 151 So2d 356 
244 U 157 

26 US—Matsumoto v Hucago ft NW R> Co 
supra, n 2 

me 1464 

28 NY—Zubko V Maxy Inuiuculate Hospitd. 241 
NY$2d 69 19 AD 2d 643 motion den 243 
NYS2d 689 13 NY2d 904. 193 NE2d 513 
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afhl 249 NYS3d 878 14 NY2d 681 198 

NE2d909 

RI—Pot^nUu V LeaLh. 13 A2d 25a 65 R1 I 

29 US—White V Sears. Roduv'li ft Co CAVa 
242F2d 821 66ALR2d491 

Cal —SiiuHiO.n v F W Woolworth Co. 329 P 2d 999, 
163CA2d709 

NY—Regas v Pennsylvania Tumid ft Terminal R 
Cb 47 N'l S2d 82 

30 Fnma £iae case 

Ohm—Isaacs v Wanen Terrace. Inc 277 N£2d 88, 
31 Ohm Misc 65 

31 Cd—Guerra v Hamflery Hwds. Inc 1 Cal 
Rptr 330 347 P2d 674 53 C2d 266 

DC—Greet V Otis Bevator Co, D C App 187 A 2d 
8% 

lU —Carson \ Weston Hmd Corp supra, n 17 
La—Tarantmo v Cktv Stores Co (Maismi Phndre 
OivKmn) App. 17Z So 2d 149 smt den Sup 281 
So 2d 741 

Mo — dark V Lmwood Hotel, Inc 291 S W 2d 102. 
365 Mo 982 

NY—Wfayhev CraigHall. [fic. 74 NYS2d 128,272 
AppDnr 603—^Ross v Bloomingrl»le Bros hoc 
127 NYS2d 87 205 Misc 104—Enslem v Hud¬ 
son ft Manhattan R Cb 165 NYS2d 630 8 
Mnc 2d 87 affd in part and revd m port on olh 
grds 176NYS2d 7a 6 AD2d 833 Affd 1SS 
NYS2d 8ia 6 NY2d 713. 158 NE2d 904— 
Mallorv Wblk Properties. Inc, 311 NYS2d 141 
63 Muc 2d 187 

Ohm—^Fcinbeig v Bereal Hoed Co 35 NE2d 296. 
revd on oth grth 89 N£2d 569 152 Ohm St 
417 

Pa—Mihaylov Grossinger, 51 LadtJur 17 
Tex—Bond v Otis Elevator Co 388 SW2d 681, on 
nanand. Q\ App 391 SW 2d 519 
F>cnl«fbfS 

US—White V Seirv. Roebuck ft Go CAVa 242 
F2d 821 66ALR2d491 
(2) Other matters 

Cal —Vandagnir v J C Penn^ Go 39 Gd Rptr 671, 
22«CA2d579 

La—Carmon v D H Holmes. Ltd App, 274 So 2d 
799 

Utah—Sanone v J C Penney Co 404 Pld 248, 17 
Utah 2d 46 

Wis—Turk V H C Praiige Cb 119 N W2d 365, 18 
WisZd 547 

PresumptiVB hdd to exst 
(6) Other cases 

US—BlacLhawk Holds Co v Bonfocy, CAMmn 
227 F2d 232, 56 A LR2d 1047 
Ky—^Kentudy Home Mut Life Ins Cb v Wise, 364 
SW2d 338 

Doctrine held not anpUcabte 
US—Tngg V J C PemK^ Co DCNM 307 
FSupp 1092 

Cal—Sample V S H Kress ft Co 12 Gal Rptr 198. 
190CAid 503 

32 111—Hefieman v Mandd Bras 17 N£2d 523 
297 UlApp 172 

33 Anz—NKman v Jacdis. 347 Pld 702, 87 Anz 
44 

in—StaiczynsLi v Mdtiiibag, 55 N£2d 299 323 
in App 283—Carson v Weston Hold Coqi su- 
pra. n 17 

N Y —Leed v Robert Joshoa. latmted. N Y S 2d 3 

34 La—Lachney v Wdlans Inc App 32 Sold 
850 

m»1465 

36 US—Tngg V J C Penney Cb DCNM 307 
FSupp 1092 

Courts have passed on the appheabd- 
ily of the doctrme of res ipsa loquitur 
m other instances relating to elevators 
and escalators ^' 
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37.1. Doctrnie hdd inapplicable 
US—Montgomery-Waid A. Co \ Sewell CA.Tt\ 
2QS F2d 463—BucluEun V US DCMtnn IW 
FSopp 523 afTd CA 305 F2d 738 
Anz—Nieman v Jacobs. 347 P2d 702. 87 4nz 44— 
First Nat Bank of Am- v Otis Eievaior 0> 40b 
P 2d 430L 2 Anz App 80 reh den 411 P 2d 34 2 
AnzApp 596 

Ark—Little Rock Land Co v Raper 433 S W2d 836. 
245 Aik 641 

Gil—Hendershott V Macy s, 322 P2d 596 lS8CA2d 
324 

Colo—Mayon v J C Penn^ Co Inc 506 P 2d 399 
31 ColoApp 568 

NJ—Dombrowska v Kresge-Newaik. Inc 183 A 2d 
111 75 NJSuper 271 

N Y —Finn v Penn^ivama R Co 175 N Y S 2d 425 
6 A D 2d 813—Sinram v Gertz Dept Stores 207 
NYS2d 306—^Mallor v Wedk Properties Inc 
311 NYS2d 141 63 Mi&c2d 187 
Okl—Seay v General Elevator 0> 522 P2d 1022 
Tex—Bond \ Ods Elevator Co 388 SW2d 681 on 
remind. Civ App 391 S W 2d 519 

Doctrine hdd tqiplicabie 

US—J C Penney Co v Eubanks. C A Okl 294 F2d 
519 

m—Gobbv MarshaBField&CO 159NE2d 520 22 
niAppZd 143 

La.—Tarantino v Citj Stores Co (Marson Blanche 
Division), App 278 So 2d 149 writ den Sup 281 
So 2d 741 

NY—^Hamngtoa v Kedem Realty Corp 217 Nk 
S2d 387 13 AD2d 1027 

§ 765. Admissibility of Evidence 
Libraiy References 
Gamers ^245, 317. 

38 La—Shaw v New Orleans PuUic Service. App 
188 So 187 

Mass—Vkiia v East Taunton St Ry Co 70 NE2d 
841 320 Mass 547 

N.C—FaiuiC. V Lands 127 SE2d 553, 257 NC 768 
duo—In re Hyde. 79 N£2d 224. 149 Ohio St 407 

Eridttce iKld admissible 
<3) Other evidence 

Anz—Fust Nat Bank erf* Anz v Obs Sevator Co 
406 P2d 430, 2 AnzApp 80 reh den 411 P2d 
34. 2 AnzApp 596 

Ark—Black & White; Inc v Love; 367 SW2d 427 
236 Ark 529 8 ALR3d 809 
DC—DC Transit System. Inc v Smgland CA 266 
F2d 465 IQS USAfqiDC 264. 72 ALR2d 
129a cert den 80 set 62. 361 US 819 4 
LE(L2d64 

NY—n V Fbi^Five Ncvms St Corp 232 
NYS.2d 42a 36 Mi$c2d 178. revd on oth gids 
2S6NYS2dll3 22AD2d96aafTd 218NEZd 
343. 17 NY2d 885 271 NYSZd 311 

Disctctiim of covrt 

Cil—M cCbT V Los Aaigeies Mctropiditan Transit 
Autbon^. 48 GdRptr 662. 239 C A 2d 302 
3^ US—Thomson v Aiide.s-ii. CCASD 138 
F2d 272. 149 ALR 899—GilLrar^ v Hart. 
CCA Ala. 146 KB. cert den 65 S O 915 
324 US 866. 89 L Ed 1421 
Afk—Hots, .^gsSc Ry G> V Hdl. 128SW2d3b9 
198 Aik 319 

HI—Jf J sx V Thompron. 32 NE2d 997 309 Ill App 
187 

Ky—Conley v Jr-nm^ 178 SW2d 185 296 Ky 
652—MiDcr v Mills. 257 S W2d 520 
NC—Hainton v Atfauific Greyhound ConKHation. 18 
SE2d 16a 220 NC 642 

Or—Snyder v Fonhiul Tnenon Co 18S P2d 563. 
182 Or 344 

h—Oyivesier v Pnmytvania R Co. 53 A2d 537.357 
Pi 213 

Tex—Hmnlon Transit Go v -^.lan. Gv./^ 

200SW2d 848 


Cnstom 

(1) Otbt.r eiidenc.^ 

Ill —Lebelein v Chitago Transit Aiithonty 230 N E 2d 
i3 86 III App 2d 395 

40 Colo—RK.e s Marlar 108 P2d 868 107 CUo 
57 

DC—^PuKan \ Greyhound Gwp DC 287 FSupp 
104 

Ga—ALibaiiM Great 5!niith«rn R G> v McBryar 
supra, n 17 

Ill—Stolleiy s Sprague 22 NE2d 276. 301 III App 
209 

Kv —Southeastern Greyhound Lines v Donohue. 182 
SW2d 328, 298 K> 139-So»flv>flsieni Grey¬ 
hound Lines V Binghmn. 185 S W 2d 540 299 Ky 
3S1—Miller v Mills, supra, n 39 

Mass —Tratorelli v New ^ork Cent R Co 95 N E 2d 
674 326 Mass 583 

NH—Rincourts Boston A MR R 30A2d453 92 
NH 284 

N J —^Vadurro v Vdlow Cab Co of Oifnd«i 77 A 2d 
459 6 NJ 102 

NY—Schulz \ Finn, 75 N\ S2d 15 273 AppDiv 
780—JoLdsons AUied Stoies Cbrp 295NYS2d 
730 31 AD2d 200 motion den 298NYS2d57 
31 AD2d 806 

Pa —^NuiiainaLer v New Alexandria Bus Co. 88 A 2d 
697 371 Pa 28 

Tenn —Brown v AUnghi Auto Paris. Inc App 456 
SW2d 66a 61 Tenn App 543 

Va—Yellow Cab Co v Eden. 16 SE2d 625 178 Va 
325—Virginia Ekctnc & Power Co v Thomas. 23 
S £ 2d 148 180 Va 292—Long s Raggagr Transfer 
0> \ Moore. 95 SE2d 221 198 Va b08 
Evidence held i—Tinfciplde 
(7) Other evidence 

Ark—Qtizens Cbach Co v Cbllier 348 SW2d 873 
233 Ark 912 

Cal —^Williams v E W Robinson Van Lines. 291 P 2d 
453 46C2d 14 

DC—Pulvanv Greyhound Corp CA 375F2d322, 
126USAppDC 146 

Fla—ChecJ<*«- Cab Operators v Ostlebrny 68 So 2d 
353 

Idaho—dark s Tarr. 283 P 2d 942. 76 Idaho 383 

Mo—Oglesby V St Louis PuNic Service Co App 338 
SW2d 357 

Or—Sanders v Rose City Transn Co 480 P2d 709 
258 Or 1 
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43 NY—^Arroyo V Judena Taxi. Inc 248NYS2d 
9S2,20AD2d 888 

45. Failnre of possmiga' to report ~irndpnt 
La—Johnson v Shreveport Rys Co App 50 So 2d 

655 

46. PfKvesnon of weekly bus pass 

DC—Howard v Cqatal Transit Co DC, 97 FSupp 
578, afSl 196 F2d 593 90 US App DC 359 

p^ 1467 

58 Tenn—Courtesy Cab Co v Kedi, 440 SW2d 
6ia 59 Tenn App 309 

page 1468 

85 US—Gfeyboiiiid Lines, Inc v Mller, CAMo, 
402 F2d 134 

Evidence held hindmissible 

(3) Other evidenoe 

Fa —Fischer v Qty oF Philaddphia. 82 Pa Dist St Co 
263 

Wts—Furrer v Milwaukee & Subuitan Transport 
Chip 162 N W2d 537 40 Wis2d 560 

page 1469 

87 Ga—Gray v Ddta Air Uncs, Inc, 192 SE2d 
521 127 G8App.45 

89 Mass—Hastings V Boston ft MRR, 123 NE2d 
211 332 Mass 42 
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93 Ga—Daugbtiy v Georgia Power Co 6 S£ 
454 61 GaApp 505 

III—Krueger v Fnd. 71 N E2d 815 330 HI App js* 

Mass—Sliver v New York Cent R Go 1Q5 Np„ 
923 329 Mass 14 

Evidence held ir ^mL^nhle 

N J —^Harpdl v Pubhe Service Coordinated TianaiM 
114A2d 295 35NJSuper 354 affil 120 AMu 
20NJ 300 

94. Evidence mimiwnble or ernmeonsiy a. 
dnded 

(4) Other evidenoe 

OU—St Louis. SF Ry Go V Davis. 258 P2diG 

Evidc—ft held dnnsmble or erroncoasb whni 

{4} US—Strauss v Ddta Air Lines, Inc, DCN 

266 FSupp 559 

95 US—Qzaik Air Lines, Inc v Lanmer CA 
Iowa. 352 F2d 9 

Mass—^Ros1iii<<-xle General Hospital. Inc v 

Elevator Cb 324 NE2d 631 3 Mass App 723 

Mo—Lidiow V Jones Store Co 303 SW 2d 660 

97 US—Strauss v Ddta Air Lines, Inc DCh 
266 FSupp SS9 

N Y —Glennrai v James McGreeiy ft Co, 67 N YS3| 
818. 271 AppDiv 977 

Pa—Nestor v Geoige. 46 A2d 469 354 Pa 19 

1 US—Lee V Pennsylvania R Co CA 192Fa 
226 

Pa—Pefferv G C Murphy Go 17 D ft C2d 595,71 
Dauph 202 

page 1470 

3. Rule hdd inapplicable K.lkAvr««vely 

NY—Jddvon v Alfaed Stores Corp, 295 NYSa 
730 31 AD 2d 200 motion den 298NYS2dJ7 
31 AD2d 806 

Oty ordinance 

Fla—Qumeno v Fontainebleau Hold Gwp App 251 
So 2d 351 

22 Ga—Scott V Torrano^ 25 S£2d 12a 69 (a 
App 309 

Fa—Sylvester V Pennqrlvaiua R Co 93 PitlsbLegJ 
155 afid 53 A 2d 537, 357 Pa 213 

page 1471 

29 DC—Adams v Capital Transit Co 154 F2d 
859 81 USAppDC 78 

Ohio—Dietnch v Gynmnuiiy Traction Cb 203 
NE2d344 l(HtioSt2d38 

Evidefice hdd tn- enoneonsly ezdai- 

ed 

(11) Other cases 

Mo—Odcsbyv St Loins Public Service Co App, 331 
SW2d 357 

Okl—^iroiit v OlrMionvi Ry Cb 247 P2d 972. 207 
Okl 118 

Or—Smith V Portland Traction Co 349P2d28a23D 
Or 215 

page 1472 

30 DC—^Tobin v Pennsylvania R Co, 100 F2d 
435 69AppDC 262. cen den S9Sa 488,306 
US 64a 83LEd 1040 

NH—IWud-t v Boston ft MRR.. 131 A2d 65. 101 
NH 4 

Evidence held inadr imsabte or properiy exdai- 
ed 

(14) Other evidence 

Cal —^Boie-Hanscn v Sisters of Gianty of St Vinooi 
De Panl. Inc, 314 P2d 189 152 CA2d 8«S 

(15) Other instanocs 

NY—Tnolav Long Island R Go, 169 NYS2d79.5 
AD2d 691 

CHno—Futieni V Ydlow Cab Go of Clevdaiid. be 
App. 190NE2d 58 

31 Ohio—Dietnch v Coaunnniiy Tnctian Co 3ID 
NE2d 344 1 OhioStZd 38 
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^ Ab— Binptnglum Ekt Co v Wooduard 35 
Sold 3fi9 33 Aid App 526 
lf>j V Dc^ Mouks Tranut Cb 99 N W 2d 

93Dl 251 loura 163 

C^^Boiding Gfwn-HtqiLin^ille Bus Co \ Mont- 
pamay 129 SW2d 535 278 Ky 837 
SlM'-Viora V East Taunton St Ry Co 70 N E2d 
g|l 320 Mass 547 

VY—Hdi V Haugfaton Elevator Co 312 N'V S2d 
578. 34 AD2d 1086 

Tn—Texas. N M ft <XJ CoaciKS. Inc v HiB, Qv 
App 2li6 SW2d 412, levd on oth gnK 272 
SW2d 91 153 T« 581 
42. Eridcnce bdd atfamssiUe 

( 5 ) Odier evidence 

Mo—IlMiicr V Mid-Ainencan Coaches. Inc 378 
SW2d509 

jfY—]k«uab V New York City Transit Autlionty 
292NYS2dl22.239NE2d 215 22 N\2d 742 

Endetg heM inadmissiM c 

(6) Other cvideme—^Abrego v Tn-Siate Transit Co 
UApp 22So2d681 

lid—Gieyliound lanes Inc v AJdeison. 336 A 2d 
811. 26 Md App 277 

ptge 1474 

43 Gal—'Wane v Pacific Gas A Electnc Co 132 
P2d311 36ChlApp2d 191 

1 V Des Mama Transit Co 111 NW2d 

633 253 kwa 195 

Mass—Oichai.-.. v Boston. WftNYStRyCo 65 
NEld 6. 319 Mass. 177 

endcue hM nuidBrf«^t 

(2) Other mstanccs 

US—Banieit v City of Detroit. Dept of St Rys 
CAMidi,245F2d445 

(3) Other evidenoe 

Mam—Fhherty v Mirnirapo*** ft St L Ry Go 87 
NW2d633 251 Mmn 345 

44 Ibwa-'Bantaid v Cedar Rr^ids Coy Cab Co 
133 N W2d 884, 257 Iowa 734 

Ky—Louisville ft NR Go v Gictoiy 130 SW2d 
745 279 Ky 295 

Gal—Gntsch v Ihckwick Stages System. App, 81 P2d 
257 

51 Ky—LooKvilleft NR Co v Gtegoiy supra, n 

44 

54 Conn—WilkuBv G FDxftGb,7A2d434, 125 
Conn 738 

Ky—Greer v Richanis Adror, 115 SW2d 568 273 
Ky 91 

Mo—Wearer V Scofield. App 198SW2d240 
E^Ucacelidd luMbousBlile or propoty exdnded 
(8) Other emdenoe 

Mbs— Sweeney V Boston A MRR. 169 NE2d875 
341 Mass 337 

NJ—Wassu-Oesn \ Swen ft Cb 200 A2d 783, 84 
NJSoper I 

ExdHkMi not abuse «f dtacbott 
Wavh-lWzv Oienge;318P2d726^ lOWasfaApp 
317 

Pi8el475 

55 Mo—Jdnmn v Kansas Oty Fbbiic Service Go 
228 $ W 2d 796. 360 Mo 429 

Tex—DulaiiVlnv Co v Wood. Qv App 142SW2d 
379 err ebun jadg comet 
54 US—GilLimv J C Pbuicy Cb CAInd 341 
F2d457 

DC—Capiial Transit Cb v Wchb. 142 F2d 757 79 
USAppDC 51—HeJit Co v J-xl? CA 
180 F2d 13. 86 USAppDC 81 
Mo Mvkiv V Kansas Oty Pbbhc Service Cb 188 
SW2d 538. 239 MnApp 361 
Tex—Dallas 1^ ft Temmial Go v F«i..s«o.Lh. 227 
SW2d 1017 148 Tex 584 


58 Conn—^WilLms v G Fox ft Co, supra, n 54 
D C—Mejep, v Capitdl Iransil Cb 126 F2d 231 75 

USAppDC 256. foil in 126 F2d 232 75 US 
App DC 257 

III—Miller V Chicago Transit Authonty 223 NE2d 
323 78 111 App 2d 375 

N J —^Haxpell v Pidihc Service Gaoidiiiated Transptnt 
114A3d295 35NJSuper 354, afld 120A2d43 
20NJ 309 

59 Mass—Bannister v Berkshue St R> Co IS 
NE 2d 342. 301 Mass 598 

Pa—Peffer v G C Murphy Cb 17 D ft C2d 595 73 
Dauph 202 

pa£»1476 

48 DC —^Hecht Co v Jaebbseo. supra, n 56 

69 Mo—Gignoux V a Louis Public ScrviLC Cb, 
App 180 SW 2d 784 

N Y —Feinstein v New York Oty Transit Authority 
190NYS2d3m 

AdmispHiility as effected by instrnctioiis 
US—Engel V F W Woolworth Cb CANY 213 
F2d482 

74 U S—Louisville ft N R Co v Adams. C A Fla 
292 F2d 153 

Ill —Udidein v Chicago Transit Authonty 230 N £ 2d 
33 86niApp2d39S 
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85 Fla—Shaw v Cbngness Bldg Inc. App 113 
So 2d 245 

88 DC—Garrison v DC Transit System. Inc 
App 196A2d924 

Ohio—Hamilton v Oty ol devdand. IIO NE2d 50 
93 Ohio App 93 

R1—Shipman v United Ekctnc Rys Co 40 A 2d 
730 TORI 454 

Endeacebeld niss^sic or properly excbided 
Mass—Keenan v Thibodeau. 170 N£2d 419 341 
Idass 452 

90 RI —Shipman v United Etoctnc Rys Co supra, 
a 88 

92 N Y—Abady v Pennsylvania R Cb 175 NY 
S2d31I 6AD2d 803 af!» I86NYS2d6S7 6 
NY2d 757 !5«NE2d203 

93 Ala—^Wadddl v Crescent Motors. 69 So 2d 414, 
260 Ab 124 

Tex—Aufane Motor Coadies V Caver 226 SW 2d 830, 
148 Tex 521 

§ 766 Wdi^t and Sufficiency of 
Evidence 

Libraiy References 
Garners «=»245, 318. 

95 Ctmn—Bowes v New Fngl^nd Transp Go 10 
A2d 589. 126 Comi 200. 126 ALR 457—Pdey 
V Palmer 28 A2d 844. 129 Coon 392 
Fla—Safe^ Gabs v Benjamin 38 So 2d 432 
Ky —Biucn v Loiasvillc Ry Cb 165 S W 2d 352.291 
Ky 641 

Me—Gould v Maine Central Transp Cb, 9 A 2d 263 
136 Me 336 

NI—HaLhb,^^ V G R Wood. Inc 12 A2d 689 
124NJUw518 

Pa—V Moore. 21 Beaver 97 
Va —New V Atlantic Greyhound Corp 43 S E2d 872. 
186 Va 726 

Evideuce hdd nCBacnt 
P) US—Tn-StateTransit Co rfl4Wi“™v Gtier 
CCA La I27F2d7l9—^Atlantic Coast Line R Go v 
DeMayo.CAFIa 222 F2d 462 
La—Bruce V Stuyvesant Lk Co, App IS9So2d424 
MKh—Thiirkow V Oty of Detroit. 291 N W 29 292 
Mich 617 

Okl—OenooBuxCb v Keller 212P2d 469 202OU 
263 
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Tc' -Oils Ekvator Cb v Bond. Civ App 373 S W 2d 
518. lemd Sup 38k SW 3d 681 on remand 391 
SW2d 519 

(3) Isabdla \ W'est Virginia Transp Cb SI SE2d 
318 132 WVa 85 

iSl To sustain findings 

US—Mtehjiv Central R Co ofNJ.DCNV 181 
FSupp 594 

bid—Klusas s Yount. 98 NE2d 227 121 Ind App 

100 

La —Trepii^iuer \ Douglas Public Service Carp App 

101 So 3d 232 

Mo—Coolev V St Loms PuUh. Service Cb, App 236 
SW2d31 

N Y—Krochhng v Oty of New York. 61 NYS2d 
474 270 AppDiv 909 

Rl—Halladay v Ingram. 82 A2d 875 78 R1 464 

(6) To show odier mattiCTS 

Cal—Kerr V Kev System Transit Lmes. 302 P 2d 884, 
145 C A 3d 631 

Conn—^Skut v Boanfanaii. 81 A 2d 110 137 Conn 675 
Idaho-Claik v Tarr 283 P2d 942. 76 Idaho 383 
III—Cbbb V MaishaU Fidd ftCb 159NE2dS20.22 
lU App2d 143-Nilsson v rhartor Taxi Go 281 
NE2d721 4 ni App 3d 718 
La—^Burneitv YdlowObCo afShiewc|iCui App 50 
So 2d 670—^Valence v Lomsiaiia Power ft Light 
Go App 50So2d847 

Mich—Max V Oty of Detroit. 60 NW2d 145. 337 
Mich 674 

NJ—Siqdiens v PuUic Service Coontanated Trans¬ 
port 68A2d487 SNJSuper 128 
RI —Bossun V United Elec Rys Co 128 A 2d 843 
85 RI 184 

Tex—West v Mdio, QvApp 424 SW2d 366^ err 
ref no rev err 

WVa—Mulroy V Co-operative Transit Co 95 S£2d 
63 142 WVa 165 

Endence held nsnffi -mt 

(4) Other cases 

U S —^Tqgham v Eastern Air Lmes. Inc CANY, 373 
F2d 227 ocn den 88 SO 295 389 US 931 19 
LEd2d 292 

Conn—^Krentrman v Conn*xrfici'» Co 70 A2d 133, 
136 Conn 239 

La—^Roy v New Orteans Pubhe Service; App 76 
So 2d 425 

NY—Enskm v Hudson ft Manhpitan R Co 165 
N Y S 2d 630; 8 Mac 2d 87 alfil m part and levd 
m part on oth gnb 176 NYS2d 7a 6 AD3d 
833 afld 185 NYS2d 8ia 6 NY2d 723. 158 
N£2d 504—Arroyo v Jiidena Taxi. Inc, 248 
NYS2d9S2. 20 AD2d 888 

page 147B 

96 Cal—^Hyman v Market St Ry Go 107 P 2d 
485.41 CalJ^2d647 

La—Wooten v Tbompson. Aj^ 69 Sa2d 557—Cbfc- 
man v Gontn**"**! Souths Lmes, Inc , App 107 
So 2d 69 

Mo—Young V Kansas Oty Pbblic Service Co, App, 
25SSW2d 113 

Wts—WitQg V Kepler. 82 NW2d 341 275 Ws 415 

Evidence bdd sufficieut 

(1) US—Caipun v Pitl^L xgh ft Wenton Bus Cb, 
CAPa 2I6F2d 404—3 C Penn^ Co v F4*miK 
CAOU 294 F2d519 

Atk—^Missouri Pac R Co v Luefter 115 SW 2d 278. 
195 Ark 98S 

Ga—Teorgia Power Co v Wearer 23 S£2d 73a 68 
GaApp 652 

ni— Herron v Ydlow Cab Go. 217 N£2d 311 70 
IlIAppZd 76 

Me—Morneaidtv BostouftMRR 68A2d26ai44 
Me 300 

Mass—^Fnedman V Worcester St Ry Co 94N£2d 
780 326 Mass 795 

Miss—Gmtinental Southern Lmes. fire v Rcbe.h 0 u. 
133 So2d 543 241 Miss 796, 92 ALR2d 653— 
Lambert v Lott. 222 So 2d 816 
Ohm—Galhber v OmipbeR App, 125 NE2d 758 
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Pa—Tro> \ Piitsbuigfa Rjs Co 132 4 2d IS9 3S9 
Pa 59 

Va—Watts^ Ruhinoiid F APR Co 52SE2cri29 
189 Va 258 7 A L R 2d 1418 
WVa—Miller \ Blue Ridge Transp Co 15 SE2d 
400 123 WVa 428 

(II) WVa—Adkins \ Raleigh Tranut Co 31 
SE2d 775 127 WVa 131 

(13) US—Gates \ Gr^hound Corp DC Miss 
197 FSupp 341 

Fla—Liwson v Loftin 21 So 2d 202. 155 Fla 685 

(14) A& regards other matt^ 

U S —Beiguido V Eastern Air lanes. Inc C A Pa 369 
F2d 874 refa den 378 F2d 369 cert den 88 SO 
1194 390 US 996.20L£d2d95 reh den 88 
SO 1650. 391 US 909 20LEd2d42S i«3i den 
80 SO 2051 392 US 917 20 LEd2d 1379— 
Flores V Pan Am World A]rwa>s. DC Puerto 
Rka. 259 FSupp 402 

Kan—^Emmench v Kansas Oty Publii. Sersioe Cb 
280 P2d61S 177 Kan 443 
Ky—C.n«oniti NO *TP R> Co s Hansford 205 
S W2d 346. 305 K> S54-Cit\ Taxi Sennet, Int 

V Gipson 289 SW2d 723 foU 289 SW2d 726 
La—Crawfords Bullock App 20 So 2d 433 refa 

21 So2d 72. affd. 25 So2d 226. 209 La 552 
Evuleflce held 

(1) US—Drtiz V Greyliouiid Corp DCMd 175 
FSupp 14 afTd CA 275 F2d 770 
Cal—Guerras Handlery Hotels, Inc 1 CalRptr 33(X 
347 P2d 674 53 C2d 266 
La—Ensmmger s Ne« Orleans Pubhe Service, App 
65 So 2d 402—Anderson v Ncda Cabs, Inc App 
152 So 2d 250 

Mich—Winfr^v SS Kiesge Co 149NW2d470.6 
Mich App S04 

Mm—Ruff V Kum. 193 So 449 187 Miss 332 
NY—Sodlms City of Ne» ^ork, 104 N\S2d 313 
199 Misc 732—Tnola s Long Island R Co 169 
NYS2d 79 5 AD2d 691—Fondl s Geoiges 
Ddiscry Service. 285 NYS2d 1007 28 AD2d 
112 a aiU 250 NE2d 7R 24 NY2d 965 302 
NYS2d 594 

Ohm—Schesta s Cfevdand Ry Co App 47 NE2d 
912 

Wash—Van Cburt > Lodge Cab Cb 89 P2d 206 198 
Wash 530 

97. Evideiitt heU fMFcient 

(I) Gal —Gaim v San DMgp Eke Ry Co 170 
P 2d 957. 75 Cii App 2d 729 

Fla—AthntK. Greyhound Lmes v Lovett. 184 So 133 
134 Fk 505 

m —Katamay v Transit Aotbonty 289 

NE2d 623 53 II12d27 

La—^Wanen v Yellow Cab Co of ShrEvcpoil, App 
136 So 2d 319 

Endcoce held insoffteieiit 

<1) Ky—LomsvdteftNR Co v Webb.248SWJd 
429 

La—^Baiky v Owen, LaApp 19 So2d 299—Dea&on 

V Grvyliound Cbrp A|^, 106 So 2d 348 

(II) As regards other nutters 

Tex.—West v Mello. CivApp 424 SW2d 266. err 
ref no lev err 
PriM fiMie case 

La—Alfred v Benmt. App 2S3 So2d 797—Jones v 
New Orieans PuHil Service; Inc A|^ 2S4 So 2d 
652. wruief 256 So 2d 289 260 La 402 
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98 Gob—Landis v McGowan. 165 P2d 18a 114 
Cob 355 

Ind—liuluq^is Rys v Beyer App. 26 N E2d 62 
lOSlndApp 161 

N Y —Cnppin v Sunshine Transp Cbrporation. 20 
N Y S 2d 75 a 260 App Div 52, revd on enh grds 
31 NE2d 509 284 NY 743 

EvMcace held safficMnt 

(1) fU—C13| ->» V Dent 229 N£2d 911 86 HI 

App 2d 335 

U—Pmchaidv Woffe; App 230So2d612 


\S) Ga—Radio Cabs s Tdbcrt 71 SE2d 260 86 
GaApp 181 

(11) La—Jones v Massachus^ts Boadmg & Ins 
Cb App 185 So 2d 871 

Mass —Lod^ s Oaigress Taxi Ass n Inc 165 N E 2d 
94 340 Mass 570 

Te\—HT Cab Co V Giiuis. Qv App 280 SW2d 
360 err rd no rev err Otis Bevator Co v 
Bond CivApp 373 SW2d 518, remd Sup 388 
SW2d681 on remand 391 SW2d 519 

(12) Other matteis 

Tex —Bradford v Fort Wrath Transit Co Ov App 
450 S W 2d 919 err ref no rev err 

Evidence held insnfiicieDt 
(1) Ga—St>ks V Dennaid 104 SE2d 258. 97 Ga 
App 635—Clarks Atlanta V^erans Transp Inc. 148 
SE2d921 113 GaApp 531 
(4| Other matteis 

US—Ephraim v Safewa> Tiaih, Int CANY 341 
F2d SIS 

Ga—Claik v Atlanta Veterans Transp Inc 148 
SE2d921 113 GaApp 531 
Mass—^Lodges CraigressTaxi Assn. Inc 16SNE2d 
94 340 Mass 570 

Tc\—^Dart V Ydlow Cib Inc Ov App 401 SW2d 
874 

Uncontracbeted but unsupported tes- 
tmiony by plaintiff must be scrutinized 
carefully and a thorough consideration 
given to drcumstances tenibng to dis¬ 
prove such testimony*”^ 

993 La—Franklin v Texas & PR Co, App, 35 
So 2d 251 rdi ref 35 So 2d 867—Ladimr^t v 
Bisso Feiry Co App 72 So 2d 8—Tomasik v 
Shreveport Rys Co Afi^. 98 So 2d 554 

l»ge 1480 

1 US—Gates v Greyhound Corp DC Miss 197 
FSupp 341 

Ala —^Horton v Mdnk Cab A l^-'ggnge Go, 198 So 2d 
619 281 Ala 35 

DC—Blown V Capilal Transit Cb 127 F2d 329 75 
US App DC 337 cert den 63 set 61 317 US 
632.87 L Ed 510 

Ga—^Alabama Great Southern R Cb v McBcyar 15 
S£2d 563 65 GaApp 133—Colunrinis v Hadky 
203 SE2d 872. 130 GaApp 599 
111—^Louis v Checker Tan Co 47 NE2d 351 318 
lU App 71 

Miss —^Rawlings v htg^thtiUm, 52 So 2d 630 211 
Mi&s 760 

NC—Banks v Shepaid, 52 S£2d 215 330 NC 86 
Oki —Southwe^eni Greyhound lanes v 277 

P2d 157 

RI—Potemkin v Leach. 13 A2d 250 65 R1 1 
Va—Watts v Richnmnd. F & PR Cb 52 SE2d 129 
189 Va 258.7 ALR2d 1418 

Evideoce held snffident 
(1) us— Fisher v Mt Go CA Vt, 283 

F2d 533—Town Hmse, Inc v Paidmo, CAGiiam, 
381 F2d 811 

Ala—Western Ry of Ala v Brown 196 So 2d 392.280 
Ala 543 

Anz—Cuilee v Monu. 231 P2d 752. 72 Ai« 125 
Cal-McNulty v Sa^herei Phe Cb 216 P 2d 534, 96 
Cal App 2d 841 

Conn—Oineo v Connectimt Cb 2 A 2d 220 124 
Conn 647—Cv!-t5U v Dix. 181 A 2d 116. 149 
Cbnn 456 

DC—^Bntkr v 1^£!ahp, MiinA]q> 54 A 2d 644 
Fla—Ace Cab Go v Garcia. App 140 So2d 338— 
Bess Ambiil'nci-, Inc v BoU. App. 208 So 2d 
308—Eastern SS Corp v ^an, App 246 So 2d 
609 wnt dischaiged. Sup 261 So2d 133 
Ga—RacfaoCabsv Tolbert. 71 SE2d 260 86GaApp 
181—Savannah Transit Go v Wdluuns. 129 S E2d 
417 107 GaApp 212 

IR—Koenig v 399 Corp 240 NE2d 164 97 lU 
App 2d 343 
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Ind—Chi-->gn South Shore A SouOi Bend RR ^ 
Brawn. 320 N E 2d 809 162 Ind App 493 * 

den 323 N£2d 681 162 Ind App 493 
La—Johnson v Cea&cr App 304 So 2d 855—Sfad j 
nmre v New Orieans l^bc Servmc, Inc Am 
311So2d5n ^ 

Mass—Gliddcn v Cogfilm Elec Cb 190 NE2d % • 
346 Mass 761 

Mich—Leeds V Masha. 43 N W2d 92, 328 Midi 137 
Minn—^Anderson V FnFeK 70 N W 2d 409 24* Mu 
474 

Mont —Ahlquist v Mulvaney Realty Cb 152 PM 137 
116 Mont 6 

NJ —^Hewitt V AtlanticC2iQr ASRCb 2lA2d39L 
19 NJMisc 536 

NM—^Hoskins V Albuquerque Bus Cb 382PM7ai^ 
72 NM 217 

NY—Nomsv Konispan, 129 NYS2d 100—RtchiEr 
V Tiailways of New Fngbnd. Inc, 282 NYS2d 
148 28AD2d737 

ND—Kutttz V Stelmachulc. 136 N W2d 810 
OU —Soutfaero Kansas Gr^hound Lmes v Ifacks^ g 
P2d 278 184 OU 581—Denco Bus <b v Kdb 
212 P 2 d 469, 202 OU 263—North v WUhani. 
366 P2d406 

Pa—Cbneov Philaddidiia Tian^ Cb 176A2dlt9k 
405 Pa 532—(Silbcit v Korvette. Inc, 327 A 2 d 
94 457 Pa 602 

SC—Odom v Weatheiriiee. 81 SE 2 d 788, 225 SC 
253 

Tex—Regas v Vnooob, Qv.^p, 177 SW2d 957, 
revd on oth pds 177 SW2d 962. 142 T« 
152—Texas. New Mexico A OUxhema ro»4iK f 
HilLQvApp.277SW2d ITReir icf noievor 
Va—^Longs P^Q^gr Transfer Cb v Moorc^ 95 SE2d 
221 198 Va 608 

WVa—Adkins v Ralagh Transit Co 31 S£2d 775; 
127 WVa 131 
(11) As to other matters 

Cal —^PolioixHtflkis V C^ty and County of San r»«iki«ca; 
276 P 2d 120 129 C A 2d 137—Wdson v Zemm. 
285 P2d 1026, 134CA2d382 
Ky—H P SdmanftCb v Gokismn. 278SW2d713 
La—Reeves v Texas Mut ins Go App 62 Sold 
853—Rcy v New Orleans Pubhe Service, App 76 
So 2 d 425—R»usr4olb v Ctm»incn»*l Sooiheni 
Lines, App 81 So2d 87—Yaibeny v ShitacpaiL 
Rys Cb App, 117 So2d 637 
Mum —Orefaaid v Northwest Airlines, 51 N W2d 645, 
236 Mum 42 

Tex—Ofy Transp Co of Dallas v Vatsurcs, GivA(y 
278SW2d 373 err dism 

EndcBce hdd insufficieiit 
( 1 ) US—Johnston V Gnqdioiiiid Corp. DCMd. 
139 FSuiqi 551—Greene v Swissair Ttanspoil Cb, 
CANY. 396 F2d 126—DC Transit System, Inc v 
Perry App 337A2d224 

Aik—Gqutal Transp Cb v Howaid. 229 SW2d m 
217Aric 333 

Cb]—^Renzetb v Los Angeles Motor Coach Go, 119 
P2d 164, 48 GalApp2d 37-^BlodgBtt v Walker 
Scott Corp 221 P 2d 325, 99 Cal App 2d 251— 
Cbnnor v Pacific Greyhoand LmeSk 232 P2d 5QR 
104 Cal App 2d 746 

Omi—Krentzman v Cbonn^ncqi- Co, 70 A2d 133, 
136 Cbnn 239 

DC—Pennsylvania R Cb v Pomeroy CA 239 F2d 
435 99USAppDC 272. cert den 77 SQ 861 
353 US 950 1 LEd2d859 
HI—Bushaw v Central ID Elec A (3as Cb, 106 
NE2d 896, 347 DlApp 556—dark v RocUbtd 
Yellow Cab A Transfer Go. 144 NE2d 467, 14 
DlApp 2d 262 

Ky—Soutl- J»«tcjn Grcy^c-»nd Lines v 1 , 185 

SW2d 540 299Ky 381 

La—nudson V Aromeaux. App 169 So 2 d 731 appli¬ 
cation den 17Q So 2d 868 . 247 La. 351. cert den 
86 80 114 382 US 8 S 8 . 15 L Ed 2d 96-Cbii- 
way V Patterson. App. 201 Sold 332, 9ti0^ 

den 203So2dSSS 251 La 219 and 203 So 2d SS 6 ; 
251 La 221 
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y^-DoUn V Boston & MRR 105 NE2d 376 
128 Mass 532—StatWus v Metropolitan Transit 
i^othonty 138 N E 2d 751 335 Mass 172 
yji-Paultanis s Nutt. (A N W2d 825 342 MkE 
115 

KA-BatUr V Safeway Cab Co 299 NW 604, 140 
Neb 368 

NY— Knnc V Shearer 291 NYS2d473 30 ^D2d 
741 —Nkscs V Manhattan and Braix Surface 
Tramt Operaluig Authority 297 N Y S 2d 743 31 
AD2d 359 app den 250 N E 2d 253 24 NY 2d 
l030L 302NYS2d852 

NC-frady v Ballard. 24SE2d254 222NC 762 
Pa—Dayen v Penn Bus Co 69 A 2d 151 363 Pa 
176 V Ddawaie. L A WR Co 53 

LachJur 145 

Rl—Fieie V United Elec Ryi Co 80 A 2d 521 78 
R1 189 

Ton- M. iphisSt Ry Co V Brown, 260 S W 2d 401 
37TauiApp 96 

Tes—Henry v American Airfanes. Inc Qv App 413 
SW2d 123 

WVa Dro uing v MononiyHch Tran^ Co 27 
SE2d 481 126 WVa 195—Mulroy v Co-opera- 
nvc Transit Co 95 SE2d 63 142 WVa 165 
(12) In other ic&pects 

Ili-4hd)baid v Checier Taxi Co 203 N E 2d 441 54 
in App 2d 392 

la—tewis V Coadn-*!!, App 92 So 2d 723—^FinL v 
Down Town Real Estate Co, App 168 So 2d 906 
NY—Dtamcmd v Star A Strand Taxi, Inc 221 NY 
S2d 383, 14 AD2d 976—Blake v City of New 
York. 108 NYS2d 847. 279 AppDiv 751 affd 
107NE2d 603 304NY 698 
NC—Leake V Queen CMy Coach Cb 155SE2dl61, 
270NC 6» 

Tom—Nashville C ft St L Ry v 258 

SW2d73a 195Tenn 127 
Tex—Grady v Dallas Ry ft Terminal Co OvApp 
278 S W 2d 282. enr ref no icv err 

Pinnui fiKie use 

Li— Aime v Hebert, App 282 So 2d 366—Johnson v 
Ckty of New Orleans. App 284So2d794 

IIW14S1 

1 US—Winiams v Reading Co CAFa, 175 F2d 
32 

3 US—Longo V Yellow Gab Co, DCFa. 79 

FSupp 478 

Ala—Oumon V Louisville ft N R Co, 42 So 2d 340, 
2S2A]a S71 

NY-JCcenanv Sheehan. 129 N YS2d 883.205 Misc 
183 afid 134 NYS2d 386, 284 AppDiv 895 

£fidaoe hdd sDfBdCBt, etc. 

lloL—Robert v New York Gent R Co. App, 122 
SW2d I 

in-RiuaeUv lUmois Central R CO, 88 NE2d 380, 
338 in App 655 

4 US—O *%|/rkeftO Ry Go v Jeter CAVa, 

196 F2d 175 

Fh—Lews V Ful l »gh Rys Co 200 A 704, 132 
FhSuper 394 

3 US—Che^ape-lte ft O Ry Go v Jder supra, n 

4—Sue V Chtr^go Transit Autbon^ C A.in 279 
F2d 416—J C Penney Co v W<-^ng\ii>sc Eke 
Gorp CAInd 351 F 2d 561 
Fla—Oly CabCo ofOrbiido, Inc V Green, App 308 
So 2d 540 

Ky—Southeastern Greyhound lanes Inc v Chumky 
226SW2d 777 312 Ky 154 
Mn—^Huellerv St Louis Public Service Co , App 199 
SW2d7 

NY—Chnstensen v Sarftoe Transp Cotp of New 
York. 128 NYS2d 146, 283 AppDtv 349 
Wash—Wiggms v North Coast Transp CO. 98 P2d 
675 2 Wash 2d 446 

4 US—Johnston V Grqrhound Cotp DCMd 139 

FSupp 531 

9 Iowa—Edwards v Des Monies Transit Co 99 
NW2d92a2Sl Iowa 163 
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12 Cal —Nelson v American Airhnes, Inc 70 Cal 
Rptr 33 263 CA3d 742 

13 Cal —Neboa v American Airhnes. Inc 70 Cal 
Rptr 33 263 C42d742 

ni —^HalowalsLy v Central Greyhound Lines, supra, n 

La—Hefaen V Ttavdctslns Cb App 179So2dS13 
Mass—Koemrv Flanagan. 27 NE 2d 483 306 Mass 
121 

Pa—Mcnarde v Philadelphia Transp CO 103 A 2d 
G8i 376 Pa 497 

Tex—Crawford v Continmtal Panhandle Tin«^ , w 
OvApp 278SW2dS66 

Eviduce hdd snfficaent 

(1) Ky—Marshall v Van Meter 438 SW2d 504 
Miss—Lambert v Lott. 222 So 2d 816 
Va—Long s TMggagt Transfer CO v Morac; 95 S E 2d 
221 198 Va 608 

14 Mich —Mitcham v Oty of Detroit. 94 N W 2d 
388. 355 Midi 182 

Fh—Nebcl v Biirrrili, 41 A2d 873 352 Pk 70 

15 La—FianLhn v Texas ft PR Co App, 35 
So 2d 867—^DicLsm v YeOow Cab Co of Shreve¬ 
port. App 61So2d230 

Mass—Deminler v Tiailw^ of New En ifand, Inc 
244NE2d733 

Mo—Statler V St Loms FuUic Service Co App 300 
SW2d 831 

Endcnce hdd 

(I) US—MuUcn ¥ Texas ft P Ry Co CALa 
425 F2d 269 

Cal—Dediotdv Aldiisoii.T ftSF Ry Co.30QP2d 
910 144 C A 2d 224 

Conn—^McNamara v Connecticut Railway ft f Jghnng 
CO 9 A 2d 72a 126 Omn 127 
D C—Grober v Capual Transit Co, D C 119 FSupp 
100 

Ga—English v Ydlow Cab Cb. 168 SE2d 920 119 
Ga App 828 

HI—Starczynski v Miltenberg. SS N£2d 299 323 
HI App 283 

La—^FmL v Down Town Real Estate Go App, 168 
So 2d 906—Barnes v Toye Bros YcDow Cab Co, 
204 So 2d 83 

Mo—Piddcr v Kansas Oty Public Service Co, 226 
SW2d681. 360MO 12 

NC—Garvey v Atlantic Greyhound Corp, 45 SE2d 
S8, 288 NC 166 

Ry Co V Wdson, 231 P2d 688 204 

OU 488 

Pa—Pdando v Blue Ridge Transp Go, 115 A 2d 157 
382 Fa 316 

SC—Sqmiesv Henderson. 36SE2d 738, 208 SC 58 
Tenn—Kingv 204SW2d 384,30Tcnn App 

206 

Va—Ydlow Cab Co v Edea, 16SE2d62S 178 Va 
325 

WVa—^laqdiew v Or xOix^^ted Bus Lines, SS SE2d 
881, 133 WVa. 291 

Wb —Rasmusseu v Milwaukee Elec Ry ft Trau^jOEl 
Cb. 47 N W2d 73a 239 Ws 13a idu den and 
ip und mod as to costs 49 N W 2d 272—Kc A. 

V GreatAra hidem Co ofNY 107NW2dl38. 
12 Wb 2d 311 

(5) HI—Avram v 107 NE2d 882. 348 

IDApp 68 

Va—Virginia Ekctnc ft Power Co v Clark. 19 S E2d 
693 179 Va 596 

(9) Jones v Thc-Ap,J.^ 184 SW2d 407 353 Mo 
730 

(14) La—Lacour v Co- 1 Soulhem Lines, 
Inc App. 124So2d388 

(17) To show other matters 
Ala—Greyhound Onp v Brown. 113 So2d 916. 269 
Ala 520 

La—Fontenot v Fiddity General Ins Go App 185 
So2d 896 writ ref 187 So2d 74a 249 La 578 
NJ—Grasu V Penn^lvaiiia R Co 20SA2d89S 86 
NJSupcr 48 
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Endence hdd in»rffv'-«t 
US—HanbacL v Seaboard CMlme RR. DCSC 
396 FSupp 80 

La—Colenian v Continental Soutbeni lanes, Inc 
App 107 Sold 69 

Ohio—Stine v ^mngfidd Oty lanes, Inc 15S N Eld 
245 106 Ohm App 429 

Fa—Kabakens v Penn^lvania R Co. 108 PLJ 304 

16 Ari—Capital Transp Co v Howard, 229 S.W 2d 
998, 217 Ark 333 

Endesce hdd L-^-rndcnt to show 
(1) US—Hinton v Oiicagp. RI ft PR Co CA 
in 272 F2d 449—Johnson v Contipraial Cas Cb, 
CAWb 269F2d lS7-Tlaratadv US CAOr 439 
F2d7T9 

Cal—Sift-nxinc V F W WoolwoTth Co. 329 P2d 999 
163CA2d709 

DC—Wiggpis V CaiHial Transit Co MimApp, 122 
A2d 117 57 ALR2d 1 

Ky—Southr Gn^hound lanes v Davis. 160 

SW2d62S.290Ky 362 

La—^Lacour v Cc it»..^ital Southern Lanes. Inc. Afw 
124 Sold 588—Upkins v Downs, App 169 So 2d 
256 

Md—Kaplan v Sbinmon 99 Aid 736. 203 Md 131 
NY—Tniddlv New Yoik Rapid Transit Goiporatian. 
289 NYS 53 248 AppDiv 787 icvd on gid 
jury question was presented 22 NE2d 246 281 
NY 82—Maiko v New York Rapid Transit Cbr- 
poratmn. 18 N Y S 2d 449—Viner v Hudson Tran¬ 
sit lanes, Inc, 157 NYS2d 986 3 AD2d 632— 
7nnin^ v Qty of New Y«k, 158 N YSld 356— 
Kulovany v OhA-^i, Inc, 158 N YS2d 495. 2 
AD2d997 

NC—White V OuippdL l4SE2d843.Z19NC 652 
Ohm—Thuiman v G^Ry Go, App, 136 N E 2d 452 
Pa—Meehan v Ddawam L ft W R Co S3 Lade Jut 
145 

Tex—£1 Faso Ekctnc Co v Barker 137 SW2d 17, 
134 Tex 496—OTlay v Sakowitz Bras, OvApp 
462SW2d 119, err lef no rev err 
Wash—White v Greyimond Cosp, 280 P2d 67a 46 
Wash 2d 260 
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17 NH—MaiwaUv Public Service Co of NH, 41 
A2d247 93 NH 276 

18 Ky—Souilv'^em Greyhound lanes V Donnhn^, 
l82SW2d 328. 298Ky 139 

Fa—Jacobs v Caldwdl, 115 A2d 872. 179 PaSuper 
348 

Eriduu hdd 

(1) Renzem v Los Angdes Miotor Coach Co supra, 
n 1—Sweet v Los Angdes Ry Co, 179 P2d 824 79 
CdApp2d 195 

La—Ti^vgn»«-v Douglas Pabhe Service C(»p App. 
101 So 2d 232 

Ohm—Jones v Cnhmibns ft Soi^ n (Rno Eke Go, 
75 NE 2d 83a 82 Ohio App 46 
(12) Other nmtters 

Tex—Brewer v Dallas Ry ft Tennina] Co OvApp 
247SW2d435 

20 lU—Allen V riivagp Tiansrt Autbonty, 114 
N£2d 468. 351 111 App 194 
N Y —t^nHann v Ncw Yoik Rapid Transit Cbip, 86 
NYS 2d 87a 275 AppDiv 712—Dalioihv Qtyof 
New York. 132 NYS2d 36 283 AppDiv 1104 

Endence hdd snffiant 
(1) US—Ozark Air lanes. Inc v Lanmcr CA 
kf^ 352 F2d 9—Zatma v Gi^ybouud lanes, Inc, 
CAND.442F2d238 

Cal—H^nndtop v Pacific Ekctnc R> Co 86P2d829 
12 Cal 2d 598 

DC—Capital Transit Cb v Wdib. 142 F2d 79 
USAppDC SiL 

m—Zydeck v O»--xg0 ft NW Ry Go 77 NE2d 
83a 333 m App 388—Walter v HlmoB Cent R 
Cb 154 NE 2d 331, 19 01 App 2d 481 
Mass—Rmtone V Mv d'" - Bay Transp Auifaon- 
t) 329 NE2d 139. 3 MassApp 759 
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Miiui—BtxLer V Thomvon 294 N U 214 208 Minn 
332 

N J—Van l^agiKT % West Shore R Qi 12 A2d 242 
124 NJLan 453 

Ohm—Kohinos^ Ohio Gre> hound, 92 N E 2d 3S6 153 
Ohm St 435 

T« —^Ftwt Vronh £ D R> Co V Bntton. Civ App 
310 SW 2d 654 err no rev err 

(3) Cal—Mi.Nult> V Southern Pac Co 216 P2d 
534 96 CalApp2d 841 

La—^WinL \ Thompson, supra, n 15 

(6) Van Wagner \ West Shore R Co supra 

(12) Other cases 

NY—M«loiini V Ne» Yoti. NH A HRR 115 
N YS2d 238—CalUgKjn v City of Nen Tork. 
128 N YS2d 206 283 AppDiv 388 

EvM^enre hdd insufl^ent 

(1) DeNicolov Palmer DCNY 33 FSupp 874 
add 125 F 2d 12b 

Cal —Gray \ City and County of San Francisoo, 20 
Cal Rptr 894 202 C A 2a 319 
lU—Menrionhail v lUmi Cdach Co 172 NE2d 412. 
29 IllApp2d 1 

Mass—Rich v Bostem Bevated R> Co 55 NE2d 
953 316 Mass bl5 

Mich—Oppniluim V Pitcainu 292 NW 374 293 
Mich 475 

N Y —Cavadi v New York Ot> Transit Authority 182 
NYS2d93a 7 AD2d 299 reaig den 185 NY 
S2d219 8 AD2dS94—Tdsnerv New York City 
Transit Authority. 221 NYS2d 782. IS AD2d 
455 

Pa—Fischer v City of Phd^'Mplw \ 82 Pa Dist i. Co 
263 

Va—^Vogiiua Stage Lines v Newcenab 47 S E 2d 446. 
187 Va 677 

(2) Ill—Darda v O jyi Transit Authority 241 
N£2d 478. 100 BlAppld 94 

Mass—^Reardon v Boston Elevated Ry Co 40 NE 
865 311 Mass 228 

NY—Bertilacoo v Qty of New YorL 56 NYS2d 
427. 269 App Div 902—Roeberv New York Oty 
Transit Authonty 172 NYS2d 836. 11 Misc2d 
951 

Fa —Anschel v Penn^lvania R Go 29 A 2d 694 346 
FU 123 

(4) NY—Ryan v Oty of New York. 182 NYS2d 
616^ 7 AD2d 298. affid 190 NYS2d 705. 6 NY2d 
896. 160NE2d924 

(6) Other evidence—^Welch v Thompson. 210 
SW2d 79 357 Mo 703 

N Y—Faiiccr v Fbrt of Authonty. 197 NYS2d 975. 
22 Mnc2d 421 

8 NY—Stem V Oty of New York. I3I NYS2d 
537. 283 App Div 1101 

me 1484 

21. Eyidence held iisaffident; etc. 

(2) <Xlier evidenoe—^vester v Peansyhraiiia R 
Cb.Pa 93PittsbLegJ 155 afM 53 A 2d 537. 357 Fa 
213 

22. Evidoice IwM suffideBt 

(1) US—Stiles V Gove. C A Mont. 345 F2d 991 

NY—Row V Bros. Inc 127NYS2d 

81. 205 Misc 104 

(2) Missoun Pac Tramp Go v Jones. 122 SW2d 
613 197 Ark 79—Mnsoun Pac R. Cb v Sondh, 146 
SW2d 704 201 Ark 748 

III —La/anis v FncL 73 N E 2d 647 331 Ill App 552 
Ky—Louisville A NJ1 Co v Taylor 253 SW 2d 27 
La—Cnxih v Shrevqjort Rys Co App 43 So2d 
295 

Mo —RcrtiLft V New York Cent R Co supra, n 3 
Ni—Sanders V Hudson A MR Cb 3A2d86.121 
N J Law 406. affd 5 A 2d 686. 122 N J Law 376 
Pa—Baklan v Catbondak Transfier Go, 32 PaDist A 
Co 109 39 LaiAJur 73—Straub v Mogul 56 
PaDist A Co 702 

Tea —Coastal CaitlKs v Ball Civ App 234 S W 2d 
474 22 A L R 2d 955 err irf no rev err 


Wis—RiLSthl \ Wisconsm Michigan Power Co 294 
NW 521 23&WIV 116 

(3) Cal—Hams \ Smith, 112 P2d 907 44 Cal 
App 2d b94 

—RvhaLl \ Barocds. 225 N YS2d 402 

(4) Burdines Inc v McCoiindl 1 So 2d 462, 146 
FLi 512 

111 —^Suott V Instant Paikiii& Inc, 241 N £ 2d 517 100 
III App 2d 293 

(9) La—Henderson \ Baton Rouge Bus Co App 
217 So 2d 422 

Md—Johnston v Gr^hound Cbrp DCMd 139 
FSupp 551 

(14) Other cases 

Cal—^Adam v Los Angeics Transit Lmes. 317 P2d 
642. 154 C A 2d 535 

III —^Hughes V Qiirtigr* Tranut Authont> 108 N E 2d 
S21 348 Ill App 394 

La—Johnson v CbnUnental Southern Lines. Inc App 
113 So2d 114 74 ALR2d 1328—Brawn v Baton 
Rouge Bus Co, App 137 So 2d 658 
Mo—^Wagner v Missoun-Kansjs-Texas R Co 275 
SW2d 262. 50 ALR 2d 1062 
N \ —Kaese v S S Kres&: Co 186 N YS2d 753 8 
AD2d908 

Evidence hdd insufiideiit 

(1) U S —Wallin V Gr^hound Cmp C A Tenn 
341 F 2d 521 

Coim —Pal^ V Palm^ 28 A 2d 844 129 Conn 392 
DC—DC Transit System. Inc v Smidi. DCMun 
App 173 A 2d 216—Taylor v DC Transit Sys> 
tenulnc App. 258 A 2d 4SS 
Fla—Sham v Red Top Od> A TUggage Co, A|^. 167 
So 2d 760 

Ill—Heffcnian v Mandd Bras 17 N£2d 523 297 
lUApp 272 

InJ—L S Ayres A Cb v Hicks. 40 N E2d 334. reh 
den 41 NE2d I9S. 356. 220 Ind 86 
La—Etress v Shreveport Rys (jo, App 33 Sold 700 
Mass—^Banmster v Beiicshire St Ry Co, 18 NE2d 
342. 801 Mass 598 

Mo—^Whalen V St Louis Pubhc SexvKC Co, App 351 
SW2d788 

N Y —^Noms V Brooklyn A (^uceiis Transit Corpraa- 
twn. 18 NYS2d 33 258 App Div 1081 
NC—Pemberton v Lewis, 69 SE2d 512. 235 NC 
188 

Or—Baker V Rose Oty Transit Cb 361 P2d 257 227 

Or no 

Fa-4Hcnx V Ddaware; LAWRCb 57A2d876, 
358 Fa 403 

Tex —Walker v Oty Service Taxi A Bus. Ov App. 142 
SW2d 398 Err disn.jndg comet 

(2) Wilson V Public Service Coor^nwted Tranqioil 
20 A2d 368. 126 NJ Law 250 

(6) La—^Hayes v Baton Rouge Bus Cb App. 110 
So 2d 212 

Fa—Madera v Kester 124 A2d 447 181 FaSuper 
160 

(10) Other matters 

Aik—Little Rock Land Oo v Raper, 433 S W2d 836. 
245 Ark 641 

fowa—TiCiueycr v Mdntosli, 176 N W 2d 819 49 A L 
R3d285 

La—Btshop V Shiv.,q}Oit Rys CjO. App. 63 So2d 
181—^E^tenot v Fidehty General Los Go App 
185 Sc 2d 896 writ ref 187 So2d 740,249 La 578 
Mass—Dolan v Boston A MRR. 105 NE2d 376. 
328 Mass 532—v Metropolitan Transit Au¬ 
thority, 146 N£2d 495 336 Mass 505 
NY—Jokdvr V Allied Stores Owp 295 NYS2d 
730,31 AD 2d 200. motion den 298 NYS2dS7 
31 AD2d 806-r^iano^' v Leventon. 308 NY 
S3d 1021.34 AD 2d 539 afici 267NE2d 888.28 
N Y2d 534, 319 NYS2d 76 
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23 U.S—^Wallar v Southern Pac. Co. DCCal 37 
FSupp 475 

Cil—^Piervon v Holly Sugar Coip. 237 P2d 28. 107 
C A 2d 298 
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Tex—^El Paso Electric Cb v Barker. 137 SW2d 1) 
134 Tex 496 

Evidence held snflirient, etc. 

(2) Other insranirs 

US—Gerard V Amencan Aiihnes, Inc CANY,272 
F2d 35 

Mont—Greenup v Craiunuiiity Transit Cb 399 P24 
418. 145 Mont 39 

Pa—^Pdferv G C Muifd^ijo 17 D AC2dS9S,73 
Daupb 202 

Evii”ence hdd msnfficieiit 
US—Gates v Grqfhound Corp. DCMiss 19) 
FSupp 341 

24 Cal—^Waite v Pacific Gas A Electnc Go m 
P2d3n S6CalApp2d 191 
Ky—C«*«nnati^ N A C Ry Co V JchnsiHi. 134 
SW2d 769 281 Ky 565 

La — Jdmson V City of New Qileaii^ App 284Sb2d 
794 

Mich-Miller V Detroit cab Co 221 N W 2d 342,392 
Midi 480 

NV-Zefiiio v Pbifido. 38 NYS2d 393 265 App 
Div 185 

NC—Banks v Shepard. 52 SE2d 215 330 NC 16 
Pa—Hawkins v Puisbui]^ Rys Co 22 A2d 73.146 
PaSuper 185—Mihaylo v Gim^nger, 51 Ladi 
Jut 17 

Tenn —Onnnnati. NO ATP Ry Cb v Denton. 140 
SW 2d 796, 24 Tenn App 81 

Endcsice hdd snffident 
(I) US—Stiles v Gove; CAMbot, 345 F2d 991 
Ark—Jones v Missoun Pac R Go. Ark. ISOSWJd 
742. 202 Ark 333 

Cal—Pleison v Holly Sugar Corp. supra, n 23—&i- 
cray V *» Oly Lmes. Inc 323 P2d 772, 

159 C A 2d 265 

Colo—Majors V J C Peniicy Co. Inc 506 P 2d 39% 
31 Colo App 568 

HI —^Danmn v diwxgjn Transit Authoniy, 90 N £2d 
924 340 111 App 223—Townsend V C^r'ag^Tni- 
sit Authonty 116 N£2d 17(1 1 IllAppld 77 
Ky—^Lyons v Sonthenstnu Greyhound Lines, 137 
SW2d 1107. 282 Ky 106 

La—^Matthews v New Orkaiis Piibhc Sennoc; Lk. 
App 239 So2d 420^ wnt ref 241 So 2d 255,256 
U 1158 

Mo—Payne v ScMl App. 181 SW2d 161—Wdhams 
V St Louis PuMk Service Co App 24SSW2d 
659 revd on oth gids. Sup. 253 SW2d 97 
NJ—Tarnow v Hudson A R Co 1 A2d 

73 120 NJLaw 505 affd 3 A2d 570; 121 
NJ Law 522 

NY—Enshan v Hudson A Manhattan R Cb. 165 
NYS2d63a8Misc2d87,affii mpartandrenl 
m part on olh grds 176 N YS2d 70; 6 AD2d 
833 afRl 185 NYS2d 810. 6 NY2d 723. 158 
NE2d 504 

NC—Bmngaidnerv Albson. 78 SE2d 752. 238NC 
621 

Okl—OLkhnmsTian&p Co v Ci-itU-«. 434P2d 299 
Pa—Archer v rif ilr»gji Rys Co, 37 A2d 539, 349 
Fa 547—Archer v Penn^lvania R Go. 72 A2d 
609. 166 PaSuper 538—Angdo v Pdlsbuid^ Rys 
Go Bus Division. 151 A2d 867. 189 FaSoper 
574 

Aru—Atchison. T A S F Ry Cb v France, 94 
P2d434 54AI1Z 140 

Ark—^Missoun Pacific Transp Go v Porter, 134 
SW2d 513. 199 Ark 225 

Fla—Dunn Bus Service v Wise; 191 So 509. 140 Fh 
191 

lU—McKenzie v Fnd. 61 NE2d 407, 326 lOAni 
258—Zyded.v nm-agoANW Ry Co.supra.a 
20—Suns V CTi-cago Transit Authonty 129 
NE2d 23 7 HI App 2d 21 

Kan—Chukv Soiithi ..stuu(irqrliouiidLiiicSi79P2d 
906. 148 Kan 155 

La—Cavalier V NolaChiK. Inc App 96So2dl02- 
Uoiens V Oty of Atemndna. App, 106 Sold 342 
Mass—^Hamsonv Boston Elevated Ry Go 55 N Eld 
707 316 Mass 463 
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(]U_Ydkiw Dune Ob Ca v Pile, 158 P 2d 195 
OU 37J 

V Pittsbuigh Rys Cb 200 A. 932, 132 
FaSqier 373 

V Oty of Seatllci 81 P 2d 275 195 

Wjdi 433 

(3)0S—DeB«k» US DCOI 29FSupp 141 
pioBod. gob ll«F2d208 
Aik-St Lomv-SoothVwSte-ii Ry Q> v Holwerl, 163 
SW2d 175 204 Art 587 

Tnnsit Co v Soott, 114 S£3d 43 101 
GtApp 352 

H V CT w« ^ Transit Audion^ 99 NE2d 

106. 343 mApp 648—Md4edly v inuiots Gent 
R Cb 193 N£ 2d 879 43 in App 2d 460 
ad-OdcatgoftCdumctDist Transit Co v Radjoio- 
ncii.212NE2d 161 141 IndApp 18 
Rf-/^iicfnP«ti, Newport ft Coviiigioii Transp Co v 
FisiJier 357SW2d 870 

Ls—Toniauk v Shicvqxut Rys Co App, 98 So 2d 
554„-Maticiws v New Qrieans PuUk Sennce, Inc, 
App 239 So2d 42a wnt ref 241 So 2d 255 256 
U 1158 

m —Brinmore Transit Go v Poe. 220 A2d 551, 243 
Md 256 

ftaac —V Bbwon. W ft N Y St Ry Co 65 
NE2da319Mass 177 

IH.—Ifaiiinprten v Tjsoo, 20 NW2d 144. 312 
14idi 161 

iiiBC—Mt«w5«-tppi Power ft Ugfu Co v Tnppw 183 So 
314, 183 Mm 225 

Ho—4^*-mciri V St Lows PitUic Scrwice Co App 
23ISW2d344 

Ndi—Wbttakcr v Omalin ft CB St Ry Co 291 
NW 275 137 Neb 800 

If J—Ivms V FUbhe Service Inientate Tran&p Co, 73 
A2d 592. 8 NJSuper 94 

NY—Lee v ftooldyn ft Qnceiis Transit Cbcporation. 
g NYS2d 241, 255 AppDiv 984—Cassab v 
Hees, 27 NYS2d 178, 261 AppDiv 1114—Des¬ 
mond v Dt^le, l60NYS2d 738,5 Misc2d 490— 
StvM ~ V New York Omnibus Coq> 178 
NYS2d39a 11 Mnc2d 727 
Ohio—Stme v Spnnglidd Oty Lmes. Lie 155 N £2d 
245. 106 Ohn App 429 

H-OfKa V York Rys Go 53 York Cb 195—Miller 
V FUbbuigh Rys Go. 144 A2d 514, 187 FbSu- 
per 334 

RI-KoMbu V Yellow Cbb Co 167 A2d 551. 92 
R1 182 

Ta—R^nd Transit Lines, Inc v Doyle, Civ App, 450 
SW2d767 

Vt—Floegcr v Daikngion R^nd Tranat Go 149 
A2d 728. 121 Vt 133 

Wwk-Kdler v Oty oT Seattle, 94 P2d 184 200 
Wash 573—Irvm v Spar, 248 P 2d 404 41 
Wadi 2d 224 

WUS-Dilg V rhr - V. DCNY 163 
FSnpp 188—Wihon v NratMand Gre^MMmd Lmes, 
lac. DCMont. 166 FSnpp 667 
n-Waid V Fleona Transit Lines, 118 NE2d 611 2 
l]iApp2d 170 

Km—Enunendi v Kansas Oty Public Service Co 
280 P 2d 615, 177 Kan 443 
La Duiieti v Ydlow Cab Co oTS^ e*.pmt, App SO 
So 2d 670—Hcbeft v Travders Ins Go , App, 179 
So 2d 513 

Mo—Ifaphns V St Lows PuUic Service Go, App, 
382SW2d442 

h-Schulz V Rernfang Transp Co 47 A2d 213, 354 
P* 373 

Vn—Van Main v Mdwaiilmc Eke Ry ft Tranapon 
Co 67NW2d83t 268 Wk 399 
(6) U—Wise V Pit -oti. 151 Sold 356. 244 U 
157 

Ta-Couefav Hale. Ov App 404SW2d920 
Va-Vugnua Transit Co v Tidd, 73 S£2d 405 194 
Va 418 

(8) ITS—^Kdier v Brooklyn Bus Corpmnlioii. CC 
ANY l28F2dSl0 

Cd—Sawet V Los Alleles Ry Co. M^pra. n 18— 
Ahoudara v Oly and County of Sm Fr- jn-O. 


251 F2d 32. 114 CA2d 630—Powdl v Dell-Air 
Avuticm, Inc 74 CalRptr 3. 268 C A 2d 451 
Conn—Bowcisv New York. NH ft HR Co 151 
A2d 704 146 Conn 437 

Ga—Reeves v Southeastern Stages, Inc 140 SE2d 
297 111 GaApp 12 

m—Sudlciy V Sprague. 22 NE2d 276. 301 IB App 
209—Russell v HIuwis Central R Co 88 N E 2d 
38a 338 niApp 655 

La—^Wdson v Westade Transit Cb App, 216 Sold 
353—Vidal v Ubeny Mut Ins Cb App 232 
So 2d 786 

Mo-£idilev Fraacr 232 SW 2d 465. 360 Mo 1068 
Ohio—Ross V Cifinniintt Transit Cb 148 N £ 2d 84 
IQS C%io App 327 

OU—Brown V Reames. 364P2d 906 
Te\—Fianncrv JosLeBros Co Civ App 227SW2d 
392. err rrf 

Va—Cnst V Washwgtwi, Viigmm and Maiylaud 
Coach Go. 85 SE2d 213, 196 Va 642, cert den 
76Sa 5a350US 823 lOOLEd 736, idi den 
76SCt 176, 350 US 9QS 100 LEd 794 
Wis—Yan^en v W m«i» Midiigan Power Cb 4 
NW2d 13a 241 Wk 27 
(9) Other cases 

U S—Stout V American Bus CANY 200 F 2d 

833 

Cal —Abuey v Qiy and County of San Fraivnsco, 252 
P2d654 115CA2d506 

Goon—PilhMi V Connccticnt Cb 123 A2d 470 143 
Conn 481 

DC—Colt j V Moor:. DC 108 FSupp 425 
ni-^umcal V dn-sg Transit Anthony 213 NE2d 
13a65 l]lApp2d 217 

La—^Hebert V Travders Ins Co ^pp 176 So 2d 513 
Mmh—Mdnar v Gordon. 60 N W2d 485 337 Mich 
615 

OhiQ-Bowhn V BbcL ft White Cd> Cb 219 NE2d 
221 TOhio Appld 133 

Pa —Evans v ^laddphia Transp Co 212 A 2d 440 
418 Pb 567 

RI—Bosuan v Umted Eke Rys Co 128 A 2d 843, 
85 RI 184 

Tex—CowOiv Ha]e,QvAiip 404SW2d920 
Wash—Torrez V Ftek. 356 F2d 703 S7Wadi2d302 
Wts—^Konir'^v Great Am Indem Cb rfNY,107 
NW2d 138, 12 Wis2d311 
EvideMe hdd insoffident 

(I) US—Stout V American Bus Lmes. DCNY 
IQZ FSnpp 994,affd,CA 200F2d833 
Cal—Tir v Los Angdes Transa Lines, 185 P 2d 

616. 82 Cbl App 2d 183 
Conn—Palqr v Palmer supra, n 22 
DC—Wiggms V Clidal Transit Cb MunApp 122 
A2d 117. 57 ALR2d 1 

Fla—^Nichoknn v Ckty of St PetiUSibuifi. Af^ 163 
So 2d 775 

III—HalowalsLy V Central Gicyhoond Lutes, supra, n 
1—Waters v Checker Taxi Co 193 N E2d 606, 
43 Ill App 2d 403 

Ky—Dixv CbrniacL,117SW2dlQ36.Z73Ky 844— 
Howard v Fowler. 207 SW 2d 559 306 Ky 567— 
Momson V Kentndry Bus Lmes. Inc 356SW2d 
757 

La—Lee v Shreveport Rys Oo App, 200 So 170— 
Vildiy V Batm Rouge Bus Co App 5 So2d 
173—V Bus Lmes, App 33 

So 2d 412—Johnson v Shreveport Rys Go. App. 
S0So2d655—Scon v New Orleans Pnblic Service. 
Inc App 176So2dl84 

Mass—Maher v Boston ft AR Co 24 N£2d 513, 
304 Mass 641—fiarakat v Trustees of New Ywk. 
NHftHRGo 42N£2d 272,311 Mam 496 
Miss—^Lambert v Lott, 222 So 2d 816 
Mo—Williams v St Louis Public Service Co 253 
S W 2d 97—Quinn V St Louis PldAc Scrvioc Go, 
318 SW 2d 316 

NY-Nepolav Oty of New York, 110NYS2d312. 
279 AppDiv 8(i2.afrd I08NE2d677 304 NY 
764—Shafko' v New York Qly Transit / mhjmy 
171 NYS2d 598. 5 AD^ 32a app and narg 
den 173 NYS2d991. 5 AD2d989 
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Pb—Chnstensen v Fhiieddpbia Transp Cb, 155 A2d 
40a 191 PaSuper 28—Smith v Pittsburgh Rys 
Co 175 A 2d 844 405 Pa 340 
RI—Tctreault v Duchesne; 43 A2d 162. 71 RI 
184—Wrxxhrard v Umted Transit Go, 181 A 2d 
622.94RI 446 

Tex—^Walker \ Oty Service Taxi ft Bus, supra, a 22 
Wash—Evans v Yakima Val Transp Co, 239 P2d 
336. 39 Wash 2d 841 

Wis—Ddeyserv hhlwauLce Automobik bos Cb 295 
N W 755 236 Wis 419—Mi^ v fitqrntOB Cab 
Cb 66 NW 2d 136, 267 Wis 486 

(2) Fla —V Mianu Transtt Co, App 125 
So 2d 128.92 ALR2d 1387 

Ky—Grcyhouiid Corp v Alien. 353 S W2d 558 
La—^Pierce v Tcqre Bros YcBow Cab Co App 8 
So2d 562. aJTd 11 So 2d 236-^^ >«i v Cbnti- 
ncntal So*ni' u Lmes, Lac App 107 Sold 69 
NJ—Wihon V Public Service Coord T*^‘i<spc.u 
supra, n 22 

Ohio—Staffiad v Central Grevhound T-imms, App 34 
NE2d587 

Pa —Turdi v FCnn^lvania R Co 85 A 2d 845, 369 
Pb 341 cert den 72 SO 762. 343 US 928. 96 
LEd 1339 

Va—TE RittxrCoip v Rose; 107S£2d479 200Va 
736 

(3) Mmovn Fbc Transp Go v Bdl, 122 SW2d 
958, 197 Ark 250 

Od—Dodge v San Diego Elec Ry Co 208 F2d 37, 
92 Cal App 2d 759 

Ky—Fitzwatcr v Cincinnati, N ft CR Co, 234 
SW3d 186; 314 Ky 157 

La—Co ToyeBros Ydlow Cab Go, A]^ 198 

So 379—Women v Thni lAon, A |9 69 Sold 

557—Pcfo V Shicwpmi Rys Co 78 Sold 66 
Md—Cb*n»"K«an«- of Motor Vdudes v P-ltimnie ft 
R Cb, 263 A2d 592, 257 Md 529 
Mass—Br^ v Boston Elevated Ry, 2} N£2d 9S7 
303 Mass 379 

Miss—PicLcnng v Orw>tn*ent«1 Soutbcni Lmes. boc, 
168 Sold 43, 250 Miss 694 
Pa—SdiiMing v Pitlsburglh Rys Cb, 145 A2d 688, 
394 Pa 126 
(9) Other i,T_4c»ice 

Fh—M“4rfn»ii v Miami Transtt Co, App 125 Sold 
128,92 ALR2d 1387 

in— Guson V Weston Hoed Corp. 115 N.E2d 80a 
351 in A|q> 523—^Malone v Chwagp Trmisrt Au¬ 
thority 222 N E 2d 93, 76 m App 2d 4S1 
La. ra’erv Shic^Ctimt Rys Go, Ai^, 68 So 2d 228 
Md—^Agerv Bahimoie Transtt Co 132 A 2d 469,213 
Md 414 

NY—McGrath v Jamaica Buses. Inc 168 NYS2d 
36a4AD2d968 

Pa—Kabakensv Pt.du»jhaiiia R Go, 108 PL J 204 
Endenoe hdd iosiifificicnt to diow fgjiBBtie ut 
respect of jorfciiig or joltiiig 
(1) US—Rettanv Tiavdas Indem Cb, CAWis, 
267F2d66 

Ark—St Lonis-San Franasoo Ry Cb v Porter 134 
SW2d 546. 199 Ark 133 

Cal—Dempsey v Market Street Ry Co, App, 133 
P2d 849 subs op. 142 P2d 929, 23 Gal 2d 110 
Ky—Dudley v Blue RJbbon Lmes Cbip 217 SW2d 
629 309 Ky 308 

La—Hughes v Baton Rouge Electric Cb App, 198 
So 379—Wooten v Toye Bros Yimow Gab Co, 
App 68 So2d 107—Weems v ToyeBros YcBow 
CbbCb.App 93So2d242 
Mass—Carson V Boston £1 Ry 33NE2d 701 309 
Mass 32 

Ohio—Sharpsteen v Cmannan St Ry Co, App. 31 
NE2d88S 

Pa—Bollar v Pittdmf:^ Rys Go 33 A 2d 261, 153 
FaSuper 199-~Kuicibk v West Penn Rad. ^rs 
Co 11 Fay Co Leg J 168 

RI—Murphy V United P~ctiic Rys Cb, 11 A 2d 44a 
64 RI 168 

Va—Rici*montt Greyboimd Lmes v Ramob. 12 SE2d 
789, 177 Va 20—Shn Ve- v Virgmia Transit Co 
132SE2d 712.204 Va 591 
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(2) Pa—Watson v Pttisbuigh R>s Co 132 A 2a 
718, 183 Pa Super 473 

Beviilior^ en&encf held snfiicieit 

(DUS—US V Trubour CACJ 214 F2J i<}2 
Cal —Ricfaman v Green. 299 P 2d 890 143 C A. 2d 
470 

III—McNulty V Remen 27 NE2d 574 305 IP App 
625—Staiczynski \ MUtenbeig. supra, n i5—Alai- 
mos DuPont 136 N £ 2d 542. 11 111 App 2d 238 
Ind—Crane Co s Newman NE2d 732, 111 Ind 
App 273 

ND—Krueger > North Am Cicomenes. 27 2d 
240 

(2) US—BlackhawL Hotels Co \ Bonfiies CA 
Mum 227 F2d 232, 56 ALR2d 1047 
Tex—^Mattox v C R Anthony Co Os App 326 
S W 2d 740, err lef no rev err 

Ekmon endeuce held umffraent, etc—Chance v 
ScacbJL Ckv App 303 S W 2d 832. err 'cT po rev 
err 

F>c«lntoi; evidence hdd £7>ffir«ent 
Cad—Piofeta v Sears. Roebuck £. Co 318 P2d 19 
155 C A 2d 439 

Escabtiir; fadd insoffideiit 

Anz—^Esiabrook v J C Penney Co 464 P2d 325 
IQS Anz 302 

Elmtor 

Tex —Biscayne Texas Properties \ Miner Os App 
SQ2SW2d 225 err lef no res err 

1487 

25 Fla—Jacons v Harlem Cab. Inc App 183 So 2d 
552 

NY—Fuller V HudsonTrunsp Co 90NYS2dl29 
275 AppDtv 985—Keenan v Sheehan. 129 N'V 
S2d 883. 205 Misc 183 affil 134 NY$2d 386. 
284AppDis 895 

Tex—F A N Taxi V Haynes Qv App 262 SW 2d 
117 err lef no rev err 

Va—Watts V Richmond. F A PR Co 52 S £2d 129. 
189 Va 258, 7 ALR2d 1418 

Endeuce hdd 

(I) Cd—Mudnek V Market Street Ry Co 81 P2d 
9Sa 11 ai2d 488. 118 ALR 533 
Kaa—Young v Kansas Oty PuUic Service Co. 135 
P2dS5I 156 Kan 624 

Mis —^Cvans v Jadson Oty Lmes, 56 So 2d 80^ 212 
Miss 89S—Ganaga V Yellow Gab Co 77So2d 
276, 222 Miss 739 

Mo—^McGinl^ V St Lmiis Public Service Co, 239 
S.W2d321 

<2) ni—V South Subutban Safeway 
lanes. Inc. 249 NE2d 143 110 111 App 2d 52 
Kfo—^lhnt»U s St Louis Pubhc Service Go, 337 
SW2d921 

(7) Other eases 

US.-Fietikrv OucagoANW Ry Go.CAin.204 
F2dSlS 

Ala—Mahone v ftiurime^m Elec Co 73 So2d 378, 
261 Ala 132 

Ga—Atlantt Transit System. Inc v Alleii, 115 SE2d 
479. 101 GaApp. 731 
Ky—Wdxon v Uttk; 293 S W 2d 715 
La—Dobn v New Orfeans Public Service Inc App, 
317 Sold 688. wm den Sop. 322 So2d 774 
hficb—Bohon v City of Detroit. 157 N W2d 313, 10 
MichApp 589 

Mo—Kiaus V Kansas Oty Pubbe Service 0> 269 
SW2d 743-Sbdlcy v St Louis Public Service 
Co App 279SW2d 182 

N Y—Nieves v Oty of New YoA, 109 N YS2d 556. 
affd il6NYS2d927 280AppDiv 972—Keen¬ 
an V 134 NYS2d 386. 284 AppDiv 

893 

Ewidentt Md msirfficiert 

(1) US—OfT V Southern Pac Co CACal 226 
Fid 841 

Ala—Caanonv Louisville A N R Cb 42 So 2d 34a 
252 Ala 571 


DC—PeniiNvlvjma R Co \ Pemeros CA 2WF2d 
435 99LSAre»DC 2’2 ccrt ikn 77SCt SbX 
553 LS 9aj I LEd2d »59 
III —Mareno \ Chu. go Transit AutHonls % N E 2d 
653 342 UlApp 443 

U—FranU n * Texas A P R Co App 35 So 2d 251 
reh rtf 35 So 2d 867—Hams s Shrestport Rys 
Co App 93 So 2d 517 

\Id —PtnnsyUania R Cb s Cook 26 A 2d 384 180 
Md 633 140 ALR 1188 

Midi —^Landis * Citv of Detroit. 283 N W 628. 287 
Mich Afft 

N A —Bthnk^ V Brooklyn A <?ueens Transit Corpora¬ 
tion, 3» NT S2d 28 263 AppDis "'37 app uith- 
drawn 4* N E2d 178, 288 N Y 487 
\C—^P^mberton v Lewis 69 SE2d 512 235 NC 
188 

Pa—Siunskv v PennssKama R Cb 50 A 2d 293 355 
Pa 499 

To\—Dallas Rs A Terminal Co v Reddy Civ App 
254S\l2d795 cit lef oorev err 

(3) Mass —^Ddan v Boston A M R R 105 N E 2d 
376. 32S Mass 532 

(4) Mo —Suarez v Thompson 283 S 2d 584 
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26 US—Waliarv Southern Pac Cb DCCnl 37 
FSupp 475 

Pa — Turek V Pennsylvania R Cb 64 A 2d 779 361 
Pa 512 

Evtdeiioe 1^ suflicient. etc —^Western A A R R v 
Fowler GaApp 47SE2d874 77 GaApp 206 

27. Endeuce held sufficieot 

(3) Other cases 

Cal—James v Amancan Bushnes. 244 P2d 503 111 
C A 2d 273 

Ga —Smoky Mountain Stages v Wnght. 8 S £ 2d 453 
62 GaApp 121 

Ky-Gngsby v Smith, 146 SW2d 719 285 Ky 48 
Mum —Wiest v Twin City Motor Bus Go, 52 N W 2d 
442. 236 Mum 225 

RI—Mablt V Untted Transit Go. 207 A2d 39 99 
RI 263 

Wash—Kusslmg v Northwest Greyhound lanes. 229 
P 2d 335. 38 Wash 2d 289 

Eridence hdd i»v*fnciert 
Ky—Dix V Gross. 128 SW2d 753. 278 Ky 348 
NY—Levmgs \ Mduwk COeefa Lines. 91 NYS2d 
92a 275 AppDiv 1048. rearg den 93 NYS2d 
305 276 AppDiv 784 

28 111—^Whittaker V Cb*c9gQ Motor Coach Co. 80 

NE2d81 334niApp 629 
NY—Shea v Judson. 28 NE2d 885. 283 NY 393 
Tex—Brewo- v Dallas Ry A Tenmnal Cb. Ckv App 
247 SW2d 435 


Erideiice held fnfficimt 
(1) US—Teche lanes v Boyette. CCAMiss 111 
F2d S79—Pnee v Gioaiway. CCANJ 167 F2d 
196-Longo V Ydlow Cab Co DCPa. 79 FSupp 
478—Wdhts V Ydlow Cab Cb C A HI 214 F2d 612 
Ark—Oxfonl V Villmcs. 334 SW2d 6ea 232 Aik 
103 

Oil—Fan] V Key System. 180 P 2d 94a 80 Gal App 2d 
21—Staik V Ydlow Cab Cb 202 P 2d 802. 90 
Oil App 2d 217 

Coim—CaHahan v Grady, 7 A 2d 225, 125 Gcmn 
733—CadwcUv Watson. 60 A 2d 168 134 Cbon 
640 

Ga —Georgia Stages v Young. 35 S E 2d SS2, 73 Ga 
App 2—Harmon v Givens. 77 SE2d 223 88 
GaAni 629 

m—Lau V West Towns Bus Cb, 1S8 NE2d 63 16 
HI 2d 442, Lcn den and app d&m 80 S Q 256. 
361 US 127 4 L£d2d 180—MoedU v Melrov 
FbikCabCo 212 NE 2d 106. 65 lU App 2d 175 
hid—Swallow Coach lanes v Cosgrove. IS NE2d 92. 
214 Ind 532 

Ky—Bowling Green-Hopkmsville Bus Cb v Mont- 
gpmeiy 129 SW2d 535. 278 Ky 837 
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la—Biuie V Stuyvevant Ins Co App 159 So2a 
424—^Hoyt v Holsum Cab Co App 217 Sold 
198 

Md—Charlton Bros Transp Co v Garrettson 5i 
A 2d 642. 188 Md 85—Graff v Davidson Tiande 
A Storage Cb 65 A2d 566 192 Md 632 
xMich—Albu V Sweeney, 94 NW 2d 834 355 Ufa* 
385 

Miss—Green v Middlettm. 171 So 2d SOa 251 Mb 
818 

N J —^Vddorro v Ydlow Cab Cb rf Cj*m4en 77 A2d 
459 6 N J 102—Mbmhan v PuUic Service bner 
state Transp Co 91 A 2d 585 22 N J Sl^ler 149 
NC—Lancasto- v Atlantic Greyhound Gmporatni, 
14SE2d82a 219 NC 679 
Okl—Oklahoma Transp Go v Mitchdk 243 P 2d 3S0^ 
206 Okl 295—^Peoples CHiedcer Cab Co v Dimiaip 
307 P 2d 833 

Pa—Simkins v Bannis, 77 A 2d 717, 168 FaSiqm 
195—^Kenny v lacbermaii. 47 LuzLR^ 219, 
af^ 142 A 2d 784, 187 Pa Super 6—Andenon v 
Pittsburgh Railways Co 225 A 2d 548. 423 
550 

RI—Godfrey V United Ekctnc Rys Co 38A2d3(K, 
70 RI 244—GiUogly v New EngkinH Tran&p Cb 
57 A2d411 73 RI 456 

SC—^Hutto V American Fire & Gas Ins Co, 54 
SE2d 523. 215 SC 90 

Tenn —Courtesy Cab Co v Keck, 440 S W 2d 610^ S9 
TennApp 309 

Tec—^Bee lane Coaches v Fdtennan, Civ App, 207 
S W 2d 986, err rtf no rev err—Skylme Cab Co 
V Bradley OvApp 325 S W2d 176. err ref no 
rev err 

Wash—Arnold v Saiistol 260 P2d 327, 43 Wash2d 
94 

WYa—^Laphew v Gonsididated Bus lanes, 55 SE2d 
881 133 WVa 291—Fl^n^nv Mott. U4SE2d 
331 145 WVa 200 

(2) Dd —Omoon v Ddaware Electric Power Cb, 
Super 24A2d 325 2 Terry 415 

lo./a RcTinajpd v Northland Gr^hound Lines, 49 
N W 2d 501. 242 Iowa 1135 

(3) La —^Burke v Tc^e Bros Ydlow Cab Go, App. 
28 So 2d 369 

NY—Coleman v Frank. 80 NYS2d 259. affil M 
NYS2d 358. 274 AppDiv 796 

(7) Md—SunCabCb v HaU. 86 A 2d 914,199 Md 
461 

(10) Cbl—Roy V Mission Taxi Cb 22S P2d 92a 
101 Cal App 2d 438 

DC—C Transit System. Inc v CA,266 

F2d 465. 105 USAppDC 264, 72 ALR2d 
1290 cert den 80 Sa 62. 361 US 819. 4 
LEd2d 64 

HI —Dodds V Transit Authority, 132 N£2d 

816, 9 m App 2d 388 

Ind—Northem Ind Transit v Burk, 89 N£2d 90^ 
228 Ind 162. 17ALR2dS72 
Ky —Greer v Richards Admr, 115 SW2d 568,273 
Ky 91 

La—Rdiledcrv TpyeBios Ydlow Gab Go A^i.lSS 
So 54(3—Abr^v Tn-State Transit Co, siqiia. n 

24 

Mnv—Mitchdl-Davis Distnbnttng Co v McDonaia 
78So2d597 223 Miss 573 
Okl—Oklahoma Ry Cb V Ivery 204 P 2d 978, 201 
OM 245 

RI—^Dietz v Umted Electnc Rys Co 21 A2d 277, 
67 RI 161 

(11) Ark—^Veasey v East Tex Motor Freight lane^ 
205 SW2d 188 212 Ark 202 

La—Blanchard v New Orleans Public Senno^ App. 

25 So2d 741—Maigavio v Capone^ App. 25 So2d 
743 

(12) Cal—^Armstrong v Pacific Gr^hound lanes 
168 P2d 457 74 Gal AppZd 367 

Ky—Greerv Ricliards Admr 115 S WDanohue. lO 
SW2d 328.298Ky 139 

La—Piertjc v Toyc Bros YcHow Cab Co App. 6 
So 2d 562. affd 11 So 2d 236—ftuwn v Gonzaki^ 
App 77So2d887 
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^ y pghf V UiiLoln Oiy Line%. Iiw, 81 N W 2d 
ITOl 163 Nd> 679 

(jhB—JoBCS V Columbus A. Southern CHiio Elec 0> 
7SNE2d 83 Ql 82 Ohio ^pp 46 

of San Antonio v Ramundo, Ov App 411 
SW2dfiS.cn- ref norev eir Sup 416SW2d 
395 

^ 11 ) US—JaLk^oll V Missouri, Kan ft (Xl Cbach 
lB(s.DCMb 63FSiipp 828 

V Paa& Gr^hound Lines, 206 P 2d 
m 92 01App2d210 

]|_4[aKr V PeocM-Rockfonl Bus Lines, 86 N£2d 
159 337IllA|ip 389 

U-Scod V Baton Rouge Bus Co 118 So 2d 

416 

W-EH Koestcr Bakery Co v Poller S0A2d234 
OHh-lkiiala V Langley App 121N£2d204 

V Phibddphu Tiansp Co 60 A 2d 409 
IfiFaSiqier 189 

(15) Gal—BoveOe v Los Angdes Transit Lanes. 179 
paiaO 78 Chi App 2d 860 
(17) Other matten 

US-4{ciiiMSscy V Buriingnm Transp Go DC Mont 
KBFSupp 660 

Cd-Ford V Carew ft Enghsh. 200 P2d 828. 89 
OlAppM 199 

Ba—Wheder v YcHow Cab Co of Orlando, 66 So 2d 
501 

Ga-Phillips V Howard. 136 S E2d 473 109 Ga App 
404 

Ky—Roland V RKirl»nv 408 S W 2d 628 
U—Chisholm v Ryder App S6 So2d 316—Ecott v 
Baton Rouge Bus Co. App, 118 So 2d 486—Lan- 
diy V Ed's Cab Sennex. Inc App 185 So 2d 27 
lid—Ydhw Chb Go V Bonds, 225 A2d 41 245 Md 
86 

lliLh—Rogosv Qty of Detroit. 6S NW 2d 848 340 
Midi 291 

Unr—Wadnngion v Tendl, 185 So 2d 925 
Mn-Bumett v St Loms Public Servicx Co 337 
SW2d921 

Pi—Sunkins v Barcus, supra 
Ta-Omelas v Moore Service Bus Lanes. Civ App 
410SW2d919 err ref no rev exT 
Vi—Sdfe V Hale. 69 SE2d 434* 193 Va 543 
Wk—C udinigv Median. 95 N W 2d 796^ 7 Wis 2d 30 
Evitec InU Mffideit 

(l) Fla—4led Top Gab ft Ihgsagr Co v Rother- 
amnd. 14 So 2d 665, 153 Fh 321—Kanu. v Oty of 
Coral Gables. 18 Sold 477, 154 Fh 523 
m-Oueyv Riciiar(hoii.23NE2d399.30ZniApp 
99-4Ccrby v Motor Condi Cb I7I 

N£2d4l2. 28 UlA|ip2d 259 
Ky—Lanbeit v Miller’s Adm r. 125 S W 2d 1019, IT! 
Ky 64— J C Wdh Bus Go V Kcnnaid. 156 
SW2dm288Ky 507 

La—Elkins v Tnvden Indeni Co, App, 41 So2d 
123—Restdle V FiddiiyAOB Co ofNY, App. 

41 So2d 469—Greco v Ch-Hror Cab Co of New 
OrhuK. App. 171 So2d 746 
NJ—Tiqdor v Public Service Interstate Transp Co, 
80A2d22a UNJSuper 125 
NY—Edward Ehilhar Inc v Five Bros Excavatmg 
Corp. 245 N Y S 2d 288. 20 A D 2 d 541 
Ohm-5* "ixd V Central Greyhaand Lmes, 34 NE2d 
^-Rabuson v 149 NE2d 152, 105 

Ohm App 311 ,^&«,-Hc-»iion den 152 NE2d 
157 IQS Ohio A|p 311 

F*—Sdmm v LuTcrne ft Carbon County Motor Tran- 
MtCu 148A2dS34 394 Pa 577 
Va-Dqr v Vugmia Transit Cto, 47 SE2d 552. 187 
Va 633 

Wis—Duamc v Fdlus, 283 N W 299 229 Wn 665— 
Wteyser v Milwaiikee Aulo le Ins Cb 295 
NW2d 755 236 Wis 419 

(5) Md—H Koestcr Bakery Co v Pcdler supra 

(6) U—Fenunde/ v Tn-State Transit Co of Lom- 
'Uiu. supra, n 24 

(7) Ga—Dennaid v Styles. U4 SE2d 317 lOI 
CaApp 459 


III—Turner v 0,.^..ang^ « N E2d 964 319 IB App 
225—Toana!«llo v Chicago Transit Authonty 103 
N E2d 377 first case. 345 111 App 412 

(8) NY—Wdf v F Muiphy Storage Oirooraxioii. 
lSNYS2d 942.258 AppDiv 817 

(9) To show other matters 

La—Lacour v Cbntmental Southern lanes. Inc Ano 
124 So 2d 588 


Mo—Burnett v St Louis Public Service Co 337 
SW2d021 

Pa—Di Mc72e& v Raditz. 164 A 2d SS 193 PaSuner 
103 ^ 


Tex—Oendas v Moore Service. Bus Lmes. Civ App. 

410 SW 2d 919 err ref norev err 
Wi&—CiaJiingv Meehan. 95 N W 2d 796. 7 Wn 2d 30 
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29 Ark—Jones V Missouri Pac R Cb lS0SW2d 
742. 202 Ark 333 
Eyideiice hdd 

(1) Rus V YcUow Cab Co 83 P 2d 9S9. 29 Cal 
App 2d 25—Mulch v San Diego Ehxtnc Ry Cb, 102 
P 2d 1100 39 Cal Ajqi 2d 327—Atherlcy v Market St 
Ry Co 108P2d927 42 OU App 2d 354—Gamwefl v 
Key System Transit lanes. 294 P2d 1035 140 C A2d 
308 

Colo—Poblix Cab Go V Fewler 335 P2d S6S 138 
Colo 547 75 ALR2d979 
in—Kluletos V Fnd. 77 NE 2d 849 333 ID App 
649—Shatkus v rhecke*- Taxi Cb 249 NE2d 
704 111 IltApp2d 1 

Kan—Smith v Widuu Tran^ Cbrp 293 P2d 242, 
179 Kan 8 

La —HaU v New C^kans Public Service. Inc App, 92 
So 2d 597 

Mo—Hill V Mont^xnery 176 SW2d 284, 352 Mo 
147—White V St Louis Public Service Cb 259 
SW2d 793 364 Mo 111 

N Y—Gnmer v State. 181 NYS2d 994 15 Mnc2d 
471 affd 192NyS2d647 9AD2d829 
Okl—A & A Cab Operating Cb v Drake. 192 P2d 
1004 200 Okl 229 

RI—Golgan v UoAcd Ekctnc Rys Go, 13 A2d 385 
65 RI 60 

Wash—Becker v Tacoma Transit Co 314 P2d 638 
50 Wash 2d 688 

W Va—^Wine v Qty lanes rf West Viignua, 62 S E 2d 
2fia 134 WVa 889 

(10) Ra—Smdo- v Bancndl hv Cbrp 61 So 2d 
184 

(11) Other evideiioe 

US—Cjnniwo V reiiosylvdnia R Cb CANY 340 
F2d 20 

Cal—MonJ»«*tfl£) V Los Aj^des Transit Co, 280 P2d 
187 13i CA2d 156 

NY—Sbendan v Qty of New York, 186 NYS2d 
663,6NY2d76S. 159N£2d208 
Evidnee held msiiffi^iit 

(6) Other evidence 

Or—Baker v Rose Qty Transit Co. 361 P2d 257, 227 
Or no 

Evideiioe hdd msoffickwt to show oes^hgeiioe 

(1) La—Brown v Dunbar, App 29 So2d 357 
NY—Ptekertv Roct-ter Transit Cotp. 86 NYS2d 

177. 274 App Dnr 1088 

(2) La—Vaughn v Baton Rouge Bos Go, App 83 
So 2d 664 

Mass—Freeman V Bosttm Elevated Ry Co 2INE2d 
242. 303 Mass 248 
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30 Ark—Jones V Missoun Pac R Cb siqiia. n 29 
DC—TaHxin v Ydlow Cab Co of DC, Mun App. 
121 A 2d 262 

ni —^Ivy V Chicago Transit Authon^ 161 N E2d 881 
23 lU App 2d 251 

Mo—^Atnainovitr v Wdhton Taxi Cb App, 208 
SW2d834 

Evideiwe held s^dent 
(1) Alabama Great Swithern R Cb v Aknpb CCA 
Mms 101 F2d 175 
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La—Grant v Baton Rouge Bos Co App IS So 2d 
123 

Mo—Gurley v St Louis Piddic Service Co, 256 
SW2d755 

N J—Tanmw v Hudson ft Manh^tnifi R Co 3 A2d 
570, 121 NJ Law 522 

N Y —V Bradd>n ft Queens Transit Cm- 
poiation. 20 NYS2d 484 259 AppDiv 1018 
Tex-Texas. NM ft Okl Coxhti v WiBiaiiis. Qv 
App 191SW2d66.crr ref wm 
Wis—Wilhams \ Mdnaufcee ft F*ii Transput 
Cbrp ISS NW2d lOa 37 Wts2d402 

(3) Ill—Kovacs V RidiaidsaD, 28 N £ 2d 291 306 
Ill App 194 

(7) Aik—Missoun Pac Transp Co v Gutlinc. 299 
SW2d 829 227 Ark 566 
(14) To show odw matters 
Cal—Burge v Los Angdes Transit Lmes, 217 P2d 
752. 97 Cal App 2d 292 

ni—Houston v Leyden Motor Coach Go 243 N E2d 
293 102 IlIAppZd 348—^Pozovsky v diuvign 
Transit Authonty 320 NE2d 433 23 mA|ip3d 
896 

La—W(gguis V Oiy of Monroe^ App 25 So 2d 921— 
Si'- c->iix V Cab Cb rf New Orieans. 

100 So 2d 548—RooLcr v die<*k»v Cab Cb rf 
New Orleans, bic App 14SSo2d631 
Mich—Brewer V Qty of Detroit. Dept of St Railways. 

171 N W2d 595 18 MichApp 598 
N M —Donunguez v Albuquerque Bus Go. 273 F 2d 
756.S8NM 562. SO ALR2d414 
Evidenoe hdd msafGaent 
(1) III—Rotbdi V Cbv^igio Transit Ai^Ko-iiy 125 
NE2d 283 5 l!lApp2d 190, afM 130NE2dl72.7 
HI 2d 172—^Ptasm&ki v Oimigo Transit Aiitboiiiy, 147 
NE2d41l, 16 1UApp2d 149 
Ky—Louisville & NR Co v Grouty, 125 SW2d 
231 276 Ky 730 

La—Fiankhn V New Orleans Public Service. A|4> 187 
So 126—Young v Suevqnrt Rys Cb App 1 
So 2d 840—Andmnn v Qty of hfoonx. App 2 
So2d 499—Qawltgr v C^ of Momoe, ^ip 26 
So 2d 493—Etress v SliA.A.pmi Rys Go , App 33 
So 2d TOO—Jflsepb v Baton Rouge Bus Gu App 
86SD2d2S7 

Mass—f-iiigron V Mason. 186 NE2d 711 345 Mass 
764 

NJ—McKmn^ v Piddic Service Interstate Tianqi 
Co 72 A2d32ft4NJ 229 
NM—^Risduigv Potash MmesTian^ Co,4l7P2d 
38. 76 NM 544 

NY—BdTV ftxMldyn ftQoeais Transit Goipraatioa, 
19 N Y S 2d 222. 2S9 Aiqi Div 84S—Stevenson v 
Brooklyn ft Queens Transit Co.llOlatlUl^ 21 N Y 
S2d 19 2S9 AppDiv 1053—&mnion« v New 
Yotk Rapid Transit Corporatioii. 27 N YS2d 861, 
262 App Dnr 779 

N C—White V Chappril. 14S£2d 843, 219 KC 652 
Pa K'—nonald v Fbiladelpliia Rural Transit Cb 24 
A 2d 37.149 PaSuper 22B-Pieice v Ddawaxe. L 
ft W R Cb. 57 A 2d 876, 358 Pa 403 
Rl—Giioux V Umied Transit Cb, 121 A2d 323, 84 
Rl 26 

Va—Viigmia Ekctnc ft Power Go v Thomas, 23 
SE2d 148, 180 Va 292 

(8) Other cases 

Mass—Winer v Boston ft MRR 143 N£2d 215. 
336 Mass 757 

Tex—Dallas Ry ft Tcnmnd Cb v Jams. 270 S W 2d 
205 153 Tex 384 

pagel«»l 

31 La—RababK v 9uev..iiOil Transit Co A{q> 

121 So 2d 746 
Endnce held SBfViGM 
(1) Cal—M:C^. uh^ V City and Gonn^ of San 
Fr-rrerix 14 Cd Rptr 79 193 C A 2d 96 
Mo—H oflinan v St Loms PuNic Sennoe Go 255 
SW2d736 

(3) Gray v C:i^ of Seattle. Wash W P2d 310 
Endmehdd' - etc—Ladmey v Wellans. 
Inc LaApp 32So2d850 
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CD U—Gaines \ Baton Rouge Bus Co Ann 175 
So 2d 719 

32 Ala—Simpson v Ward. 77 So 2d 376. 38 Ala 
App 49 cert den 77 So 2d 383 162 AU 703 
Cal—^Waiic \ Pacifk Gas & ElectrK Co supra, n 
24—Burge v Los Angeles Transit Lines. 217 P 2d 
752. 97 Cal App 2d 292—McMillen v Southern 
Pac Co 303 P 2d 788. 146 C A 2d 216 
lU—Goenz v Chicago A NW Rv Co 153 NE2d 
486 19 lllApp2d 261 

La —Diaon v XY2. Westside Transit Coip A{^ 314 
So 2d 416 

N Y —Hamm v Queens-Nassau Transit Lines, 20 N "V 
S 2d 849 260 AppDiv 106—McLean v Tnboro 
Coach Cbip 88 N YS2d 624 275 AppDiv 844 
Va—Tn-State Coach Corp v Stidham 62 S£ 2d 844 
191 Va 790 

Wis—^BurLe v Milwaukee Sc Suburban Transport 
Cenp 159 N W2d 700^ 39 Wis2d 682 

Evidoice held s-fficieot 
(1) US —Rausmtz v Philaddidiia Transp Cb DC 
Pa, 160 FSupp 188 

Arfc—Mtssoun Pacific Transp Cb \ Moody 134 
SW2d 868 199 AiL 483 

Cal —^Modier v Market Street Ry Co 81 P 2d 475 27 
Cal App 2d 562 

Ga—Columbus Transp Co v Curry I22SE2d584 
104 Ga App 700 

Ill—Hug^ V ChicHgii Transit Authority 108 N E2d 
821 348 111 App 394 

Ind—^Evansvifle Oiy Coach Lines, Inc v At h erton, 
179N£2d 293 133 Ind App 304 
La—McFarland v City ofMonioe. App 11 So2d 19 
Mich—Wells V Flint Trolley Coach Inc, 88 NW2d 
28S, 352 Mich 35—^Woodard v S^naw City 
Lines. Inc 112 NW2d 512, 365 Mich 273 
Minn—Gillson v Qdxwne, 19 NW2d 1 220 Mmn 
122—Swanson v Minneapolts St Ry Co 90 
NW2d5l4 252 Mum 484 
Mo—Hodlerv St Louis Pubhc Service Co App 199 
SWad7 

N Y —V New York Ocy Omnibus Cbip 139 
NYS2d 778 

Pa—Phillips V Ph'lvJdpbiA Rapid Transit Co 45 
PaDisi A Cb 33 

(5) La —Paradl v City of Monroe, App 98 So 2d 
820 

(6) QJ—FeUegnno v Los Angeles Transit Lines. 
179 P 2d 39, 79 Cal App 2d 40—Freitas v Peerless 
Stages, 239 F2d 671. 108 CA2d 749, 133 ALR2d 
778—S**—*^- V Los Angles Transit Lines; 268 P2d 
8401 124CA2d412 

Rl—Kottlander v Chicago Transit Authoniy, 205 
NE2d 516. 56 Ill App 2d 48 
La.—Rhodes v New Oileaiis Public Service; App, 195 
So 861—Creech v ShiorepCii Rys Co, App. 43 
So 2d 295 

SD—Kramer V Swu Transit, Inc 180 NW 2d 468. 
8SSD 232 

(7) As to odier matteis 

Mb—Fdmellv lUinoisCent R Co App 383SW2d 
301 

Ph—Coyne v PitL'iugh Rys Cb, 141 A 2d 83a 393 
Fb 326 

Endcnce held insoffiriMt 
(1) La—Latxxd' v Texas A Pac Ry Co, App, 195 
So 652 

NJ —MdCiniiqr v Ptddic Service Inter-State Tian^ 
Co 72A2d326,4MJ 229 
(6) Chher evidence 

Mo—Swusqrn v & Josqih Ltg^ A Power Co App 
459SW2d24 

OhK^-Sr ^t V Stimon. App 141 N E2d 781 
Pa—Pndl_tc- v PhiijuP-tphio Thmsp Co, IQ3 A2d 
724 376 Pa 598 

33. Evidtnee hdd sniyiciciit 
<1) US—Greyhound Corp v Jones. C A Colo 327 
F2d904 

Fla—Dade County v McKenna. App 179 So2d 401 
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V M—Thompson v Andernun 285 P 2d 507 59 N M 
400 

N > —^\kelLh s Triple Cuies Traction Cbrporaiion 38 
N'k S2d 616. 26S AppDiv 984 alTd SO N E2d 
238 290 N V 836—Cordes \ Sud^ Transp 
Corporation of New York. 40 N Y S 2d 878—Hall 
\ Tnboro Qsach Corp 79 NYS2d 777 274 
AppDic 808—riKHnasv Jamaica Buses. Inc 170 
NYS2d 852. 5 AD2d 843 affd 182 NYS2d 
15 5 NY2d 862. 155 NE2d 863 
Tex —^Houston Transit Co v Zimmerman Ov App 
2flOS\k 2d 848 

Wis—IVittig V Kepler 82 NW 2d 341 275 Wis 415 
(2) OLl—Oklahoma Ry Cb > Wilson 231 P2d 
688 204 011 488 
Evidienoe held msnfficiait 
(1) Mtssoun Pac R Q> \ Barnes. 140 S W 2d 698 
200 Ark 751 

La—Gabel \ Baton Rouge Bus Go App 28 So 2d 
64—Johnson \ New Oilcans Public Service. Inc 
App 139So2d7 

Mass—Dambeigs v Massa^'hvsetts Bay Transp Au- 
thonty 243 NE 2d 918 

NJ—Medhein v Public Service Coordinated Trans¬ 
port. 1 A 2d 418. 121 NJLaw 163—Bistany v 
Bennett 17 A 2d 778. 126 NJLaw 107—McKin¬ 
ney v Public Service Interstate Transp Co supra, 
n 32 

NY—Keenerv Tilton. 10NYS2d740 256AppDiv 
1034 leaig Aai 12 NYS2d 774 257 AppDiv 
919-CannichacI v Garner 146 N Y S 2d 203, 286 
AppDiv 1125 

Pa —Rnd v Scrantrm Transit Co 12 A 2d 553 339 Pa 
225 
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34. Eyideace held sufRoent 
(I) US —OBnai v Public Service Tau Co DC 
Pa 83 FSupp 55 affd CA 178 F2d 211 
Miss —^Irazoo A M VR Cb v Smith, 196So 230 188 
Miss 856 

NY—Brockway v Mordenti, 103 NYS2d 621 199 
Misc 898 

(4) To show other matters—Ouindl v Claik 200 
P 2d 26. 88 Cal App 2d 741 

DC—Tarman v Southard. CA. 205 F2d 705, 92 
USAppDC 297 

Fla—Henderson v Tarver Af^, 123 So 2d 369 
Ga—RadioCabsv Tolbert. 71 S E 2d 26a 86 Ga App 
181 

Ohio—George v Youngstown Mgn^cqmi Ry Co, Ohm 
App 76 NE 2d 916 

Endoce heU ir^uT"' ‘ etc—Williams v Shreve- 
pwt Ydlow Cab Go, La App, 183 So 120 
Va—^New v Atlantic Gr^hound Corp 43 S E 2d 872, 
186 Va 726 

35 NY—^Monaity v New Yoric Oty Transit Au¬ 
thoniy, 201 N YS2d 600 11 AD2d 654 
Fa—Pearktem v Phihddpliia Tian^ Go 162 A 2d 
206 400 Pa 365 
Evidence hdd snfficieiit 
(1) Aifc—Omens Coach Co v Wnght, 313 S W2d 
94, 228 Aik 1143 

Ohm—Floyd v City of Oevdaud 123 NE2d 54a 99 
Ohio App 282 

Fa—^La Sota v Philaildphia Transp Co 2l9 A 2d 
296. 421 Pa 386 

Tex—^Kemnlle ^ Co v Williams, QvApp, 206 
S W2d 262, err ref no rev err 

(4) Mo—Thompson v St Lmits Pubhc Service Cb 
App 242SW2d299 

(5) Other cases 

NY—Goodwin v City of New York, 134 NYS2d 
373 206 Misc 740 

Evidoice hdd ■ afff r t, etc—Wolf v East St 
LouisCity Lmes. CAMo 173 F 2d 393 
La—^Bernard v Battm Rouge Bus Co App, 81 Sold 
456 

N Y—Stalue v City of New York. 157 N YS2d 620 
2 AD2d 984 motion gr 162 NYS2d 616. 2 
NY2d 978, 142 NE2d 651, affd 169 NYS2d 
26.3NY2d 951 146 N Eld 786 
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37 US —Lisi v Alitaha-Linee Aeree Itahane;SnA 
CANY 370 F2d 508. affd 88 SQ 1191 jw 
U S 455, 20 L Ed 2d 27 leh den 88 S Q iMi 
391 US 929 20 LEd2d 671 

38 Anz—Fust Nat Bank of Am v Otis Elevaia 
Cb 406 P2d 430 2 AnzApp 8 a reh dm 4 ii 
P2d 34 2 AnzApp 596 

Cal—Fmd v Garew A Englisli, 200 P2d 828, g 
Cal App 2d 199—Aboudara v City and Connbtf 
San Francisco 251 P 2 d 32. 114CA2d630 
DC—Mmtz V Premia- Cab Assn. 127 F2d 744 75 
USAppDC 389 

III—Kelly V Chicago Transit Authmity 217 NE2d 
560 69 ID App 2d 316 

Ky —^Haidnck v Southeaston Greyhound Tm>e 2 tt 
SW2d 733 306 Ky S79 

Mo—Brooks V St Louis Public Service Cb, 27S 
SW2d 252 

NY—Rudolph V Oty of New York. 77 NYS24 
793—Camlk) v Green Bus Luies, 78 NYS24 
233 273Ai^Div 969—Benia v United Aiihae^ 
149 N YS2d 335 2 Misc2d 26a affil 157 NY 
S 2 d 884 3 AD2d9. affd 170 NYS2d 34^3 
N Y2d 1003 147 NE2d 732 
Pa—Gmbourdandie v Hatalowich, 45 West 161 
SC—^Todrlear v Soutl»««ti>rn Stages, 8 SE2d 321 
193 SC 309 

Tex—West v Mdlo. OvApp 424 SW2d 266. ta 
ref no rev err 

Exerase of care 

Ga—Eason v Crews, 77 SE2d 245. 88 GaApp 602 
III —Perzovsky v Chicago Transit AotFa ity 320 
NE2d433 23 HI App 3d 896 
Ind—Chicago Soudi Shore A South Bend RR r 
Brown, 320 NE2d 809 162 IndApp 493 . nk 
den 323 NE 2 d 681. 162 IndApp 493 
Io./a Murray v Cedar Rapids Oty Lmes, 48 NW2a 
256 242 Iowa 794 

59 Ala—Montgomery Oty Lines V Hawes. 20So 26 
536. 31 Ala App 564 cert den 20 So 2d 541,246 
Ala 287—Birining^wn Elec Co v WoodwanI, 35 
So2d 369 33 AlaApp 526 
Anz—Nichcds v Oty of Hioeiux. 202 P2d 201, 68 
Anz 124 

Ark—Missoun Pac R Cb v Ball, 145 SW 2 d 716 
201 Ark 584 

Od—Profeta v Sears. Roebuck A Cb 318 P2d H 
155 C A 2d 439 

Conn—Andrea v New York, NH A HR. Cb. 131 
A2d642, 144 Conn 340 
Ddaware Cbach Co v R^rdd^ 71 A2d 6 % 6 
Terry 226 

DC—/l-fcandna, Barcroft A W*hii^<« Transit Oa 
V Cox. CA 220 F2d 379, 95 USAppDC 
116—Bradley v DC Transit System, Inc, Mim 
App, 183 A 2d SSI—Evans v Greyhound Gorp, 
App,20aA2d 194 

Ga—OMip Cab Co V Howard, 15 SE2d 9Z4. 65 
GaApp 252 

Idaho—Oark v Tair 283 P3d 942. 76 Uaho 383 
Kan—Pank^ V Wyandotte Cab Inc 254 P2d 306 
174 Kan 17 

Ky —Buren v LooisviUe Ry Cb 165 S W 2d 352.291 
Ky 641 

Mo—Ashby v Uhnois Tommal R Co 132 SW2i 
1076 235 Mb App 454. cert 144SW2d 

142. 346 Mb 1029—Page v Wabash R Cb. App. 
206 SW2d 691—Mallett V St Louis Public Scr 
vKjcCo 308SW2d 720 

NH—O’Brien v Public Service Go, 58 A 2 d 507, 95 
NH 79 

NY—Brown v New York Oty Transit Authoniy 205 
N Y S 2d 2Sa 27 Misc 2 d 666 
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A A Cab Operating Cb v Drake, supra, n 
^-DcBca Bus Cb V Kdler. 212 P 2d 469 202 
OU 263 

]^-..Sie«citf V Readily St Ry Co 47 Berks 191 afrd 
m out and rewd in part on oth gids 121 A2d 
128, 384 Pa 390—Stull v BaickhofT 45 West 9 
SC— Ndson V Atlantic Coast Line R Go 4 S£2d 
273, 191 SC 345 

Ta—£1 Fiuo Ekctnc Go v Barker CnrApp 116 
SW2d433y rewd on oth grds 137SW2d 17 134 
Tea 496—HT Cab 0> v Gmns, CkvApp 280 
SW2d36aen- icf no icv err 
fmkaet hdd safifiaeiit to nqinie SDhnussHm 
toj«y 

( 1(0 Odier cases 

US— Giq^Kwnd Coqp v HaUqr CAWaiJi 262 
F2d 401 

(^-^/Ukuoic Coast Line R Go v Thomas 64 SE2d 
30L83GaA]ip 477 

n-Bdles V Checker Tan Co 169 N E2d S96. 27 
fflApp2d 298 

Ky-Wibon V Uttle. 293 S W 2d 715 
Ihch—lf.trt*»ni V of Detmt. 94 NW2d 388 
3SSMich 182 

NJ Dcutoa V Snrhnian. 139 A2d412,49 N JSaper 
251 

Tcna— JackM Bass ft Co v Parker 343SW2d 879, 
208 Tom 38 

VMher ns qpn toqnliir dociniic apphcaUe 
Ml—Sh^ V Pbikhiifst. 229 P2d 5ia 38 Wash 2d 
341 

pi8el495 

4B U3-Cailerv Kuril. CCA Ark. 127 F 2d 415 
Mbk IVLc-iBg V Cnntnieiitrl Southern Lmes Inc 
168 Sold 43. 250 Mis& 694 
NY—Tniddlv New York Rapul Transit Coiporatioa, 
22NE2d244 281 NY 82 
h-Ostdh V Fiushbigh Rys Go, 16S A 2d 632.402 
Pa 13S 

RI kV'^hr-* V Umled Eloctnc Rys Co 27 A2d 
296,68RI 256 

Wash—Young v Qiy of Seattle, 376 P2d 443 60 
Wash 2d 805 

42 Am—NKhob v Cay of Fboemx. siquai. n 39 
m—Dicgne V Five Cent CA Co 46 N E 2d 386. 381 

m 594 

Ky—So it t n Gn^diottiid Lines v Doradme, su¬ 
pra, n 28—NoUev Lousvdk TaxKab ft Transfer 
Cb, 255 SW2d 493 

NY-Craasv Mumty 24NYS2dSQQ,260AppDiv 
1090 

NC—Watkins V Hams. 32 SE2d 267. 224 NC 860 
Efidawe hdd iMrtB cMrt to take case to jaiy 
(3) Odur 4 tiV - 

DC—Wad Ill Duia ft A>«-aioofK Motor Lmes 

V Maske;190F2d 621.89USAppDC 36, cert 
den 72$0 5^ 342US 834 96LEd 631 rah 
den 72 SCI 199. 342 US 895 96 LEd 671 
Fla—SwiBqr v Ftq’K ^ GSb Co of J* * caviUc; 56 
Sold 914—C h ecker Gdi OperaSots v Cvstlel. ly 
68 So 2d 353 

kwa Ed-anKV DesMomesTransitGb 99NW2d 
92QL 251 lom 163 

NJ MefaLhaAjL v HiO Bus Co 182 A2d 5S7 37 
NJ 549 

Ta ihi. V Reed, QvApp 2S3SW2d444 

43 Gd Roto^ v Union Pbc R Cb 161 P2d 821 
70CdA]ip2d7S9 

44 US. M I4IU.1 Pae Tramp Go v ONcal. CC 
AAtfc. 105F2d6Z5 

Stupe af caiplognMat of driver 

Ta—OMlty V Mf-wK CtvApp 460 S W2d 313 

45 Aitt— tTW-—•- T Pacific Gieyhound tmes. 177 
P2d229.6S Am 187 

Dd M V Onad. 101 A2d 337 9 Terry 233. 
dataglf yfabJIaw 

Mo liyc , V Si Louk Piddic Service Co. App. 
312 SW2d 442—^Lnkm v ComdidBted Serna 
CvCo.App 382SW2d4S3 


Neb—Gonnley v Peoples Cab. 6 N W 2d 78. 142 Neb 
346 

NH—Ranoouft V Boston ft MRR 30A2d4S3 92 
NH 284 

Ohm—Hall v Redifer 79 NE2d 237 
Pa—Dupont v Pennsylvania R Cb 10 A 2d 444 337 
Pa 89 129 ALR 1337—^Stianer v Pittsburgli 
Railways Co 204 42d 254 415 Pa 549 
46 US—Wabash R Co v Davidsoii. CCA Midi 
168 F2d30Q 

Ca]-4»ierson v HoDy Sugar Cbrp 237 P2d 28 107 
C A 2d 298—Branddius V Oty and County of San 
Fi«i.cisca. 306 P2d 432, 47 C2d 729L-Orr v Los 
Angdes Metn^mhtan Transit Authority 29 Cal 
Rptr 355 213 C A 2d 699 

DC—Capital Transit Co v Howaid. 196 F2d 593 90 
US AppDC 359 

Ga—Fowler v Vrestern ft A R R 42 S E 2d 499 75 
GaApp 136 

HI—^MaKhall v First Am Nat Bank oTNashvill^ 233 
N E2d 430^ 91 HI App 2d 47 
Iowa—Murray v Cedar Ra{Mds Oty Lines. 48 N W 2d 
236 242 Iowa 794 

Mass—Tortordh v New York Ont R Cb 95 N £2d 
674 326 Mass 583 

Mnh—Steudle v Ydlow and Cheele«’ Cab ft Transfer 
C0.282NW 879 287 Mtch I 
Mb—Gravav Missouri Pac R Cb 118SW2d787 
342 Mo 542. cert den 59 SCt 76. 30S US 617 
83 LEd 394 

Mont—v Intennountam Tian^i Co 102 
P 2d 489. 110 Mont 398 

NJ—RotlK^eiii V New York ft LBR Co 3 A2d 
392. 121 NJLaw 570—Rourke v Hershock. 30 
A2d 489 3NJ 422 

NY—Monralbmov New York Cent R Go 47 NY 
S 2d 877 267 AppDiv 617—Bruno v Vemon 
Paik Realty. Inc 154 NYS2d 587 2 AD2d 
770—Warner V New York Cent R Cb.236NY 
S2d 969 23 AD2d 642. app after lemand 311 
NYS2d 351 34AD2d27S 
NC—Perry v Davis. 196 SE 815, 213 NC 526 
OU—Ftapks Ched^ Cab Cb v Dunlap, 307 P2d 
833—Bans v Carter 312 P 2d 472 
SC—Flamev SoudunRy Cb. 197SE 31 1S6SC 
SZS 116 ALR 745 

Ta—San Antonio FblAc Service Co v Tnrbm Qv 
App 153SW2d343 

Va—Tn-State Cbadi Goq> v Sodham supra, n 32 
Whether rektioa had ansen 
(7) Other cases 

Me—Roberts v Ydlow Cab Cb 240 A2d 733 
Mass—Gibwxcv AancTaouCo 212N£2d 235 349 
Mass 631 

Miss —Rawhngs v fngl^ iKitzcn, 32 So 2d 6301 211 
Miss 760 


Pasoas ridmg on passes 

Whc&cr pass is a granny or sumwned by oon- 
uderatma—Oken v Draper. DCNY II2 FSupp 
839 

Tendnation of rdatioa 

Fla—Henderson v Tarver, App 123 Sold 369 
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47 US—Wabash R Go v Davidsoa, supra, n 46 
Cbl—^Riggs V Oty and County of San Franr -::u^ 304 
P2d 19 146 C A 2d 481 

m—&ms V Chicagp Transit Authon^ 129 N£2d 23 
7 IQ App 2d 21 

Mont—Hennessey V IntennoinitainTransp Cb.siqua. 
n 46 

SC—Horne V SoathctU Ry Co siqiia. n 46 
4B US—OInenus V Perm^aiUB R Co CAind 
290F2d909—Ganot V American Auhnes. Inc 
CATea, 332 F2d 939, 3 ALR2d 930 
Ala—&inpsoa v Ward. 77 So 2d 376, 38 Ala App 49 
OCR den 77 So 2d 383. 262 Ala 703 
Am—Nicbah v Oty of Phoemx, supra, n 39 
Gd —Ndson v Ame.x-i Airhnes, Inc, 70 Cal Rptr 
33 263CA2d 742 
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Cbim—McMahon v New Yoik. NH ft HR Co 71 
A2d 557 136 Conn 372. 17 ALR2d 1081 
DC—Pbwell V Safeway Trails. Inc, CA 269 F2d 
225 106USAppDC 34—US v Charies. CA 
397 F2d 712.130 US App DC 151 cert den 89 
SCt 22a 393 US 897 21 LEd 2d 178 
Fla—Whitman v Red Top Sedan Servioe. Inc App 
218 So 2d 213—Homan v DodeCIbant} A^i 248 
So2d 233 App after ir 4 272 So2d 192 
Ga—Modem CbachCorp v Faver 73SE2d497 87 
Ga App 221—Central of Georgia Ry Co v Rob- 
em.95S£2d693 94GaApp 60a ic«d on oth 
gids 97 SE2d 149 213 145—CoIiimbiK v 

Hadley 2Q3SE2d872. 130GaApp 399 
Ill—^Virgmellt V Chtr:^Transit Autbonty 86NE2d 
158, 337 Ill App 657—^Lewis v »t Tam Co 

103 NE2d 192. 343 BlApp 301 
Ind—L S Ayres ft Go v Hids. supra, n 38—Chica¬ 
go Soudi SboK ft South Bend R R v Bnmn. 320 
NE2d 809 162 Ind App 493 rah den 323 
NE2d 681 162IiidApp 493 
Kan-^isner v Hawthomc; 212 P2d 336. 168 Kan 
279—Jonav YeOowCabftHaggagrCo 271 P2d 
249 176 Kan SS8 

K>—Fidier v Whitaker 260 SW2d 6Sl-.Allen v 
Miles. 265 SW2d 445 42 ALR2d 1186—Loms- 
vifle Tasicab ft Transfer Go v Langky 263 
SW2d931—Cbiiky*s Admrv Ward, 291 SW2d 
568 

KM —Ddky v Baltnnoie Tianat Go, 39 A 2d 469 183 
Md SS7 15S ALR 627—Vakneh v Bdle 
C^Go 7SA2d 97 196 Md 118—Brooks v Son 
Cab Go 117 A2d SS4, 208 Md 236 
Mass—Boyd v New York. NH ft HR Go 127 
NE2d 164 332 Mass 607 

Mich—Muriiam v City of Detroit. 94 NW2d 388, 
355 Mich 182 

hbnn —Patton v hbnncapobs St Ry Cb 77 N W 2d 
433 247 Mura 368. SS A LR2d 921—Demck v 
Sc Ml Oty Ry Cb 89 NW2d 629 252 Mum 
102 

Mo—Dunckcr v St Lous Pubfac Sennne Co App, 
24ISW2d64-4>icLeisinv St Lmib Pnbhc Ser¬ 
vice Go 286SW2d82a36SMo 738—Liefaowv 
Jones Stuc Co 303SW2d660 
N J —Haipdl v Public Sovicc CooAhi-^ied Transport, 
114 A 2d 295, 33 NJ Super 354,afiU 120A2d43 
20NJ 309 De.dQnv Stichtnan 139A2d412.49 
NJSupcr 251 

NM—Thnmpmnv Andennan. 283 P2d 507 59 NM 
400 

NY—Fiuauauv M»n1u^tt»i*CdiCarp 150NYS2d 
674 1 Misc2d 601—Knise v Shearer. 291 NY 
S2d473 30AD2d741 

NC—Banks V Sbepaid. 52 SE2d 213 230 NC 86— 
l-ipidcid V Marshall. 55 SE2d 194 230 NC 
610-Siiiith V Goforth. 209 S£2d 887 24 NC 
App 104 

O* Kokmav (NimGti:riiomid,92N£2d386.l53 
Ohio St 433 

OU — ^FuUgraf V (NJaihooia Ry Co 111 P2d 1072. 
188 Ok] 592—A ft A Cab Operatmg Co v Drake, 
supra, n 29—Sand Sjpnngs Ry Co v Cok^ 279 
P2d938 

Fa—Rodgersv YrIkwOd>Co.l47A2d611 39SFa 
412 

Ta—Smith V Cny Tranqi Co OvAiqi 245SW2d 
296, err tef no rev err 
Vt—Ready v F^ders. 117 A 2d 374 119 Vt 10 
Va—Ckist V Washington. Virginia and Maiyhmd 
Cbach Go, 85 SE2d 213 196 Va 642. cert den 
76 set 5a 350 US 823 100 LEd 736. lefa den 
76 SQ 176, 350 US 905 100 LEd 794 
Wash —JaldiiKky v Coi* ‘1 fac Lines, Inc. 364 
P2d793 38 Wash 2d 702 

Wk—C rowder v Mdwankee ft Suburban Trau^.t 
Coip, 159 NW2d 723 39 W]52d499 
Where plaintiffi eiidcMe makes iwt tocie 

case 

(3) Other cases—v West Vugima Tnasp 
Cb 51 S£3d 318. 132 WVa SS 
Test of nfficMiicy of endenee 
(2) Other cavs 
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WVji—Isganv Jenkins. 59 S £ 2d 689 134 WVj 400 

|U^ 1497 

49 Mo—Tailor v St Lours Pubfac Service Co 303 
SW2d608 

50 US—Gaglio V Oty of New York. CCAN Y 
143 F2d 904v oert den 65 set 440 323 US 
798. 89 LEd 636 

Ala—Wadddl v Crescent Motors, 69 So 2d 414 260 
Ala 124 

DC—Brown v Gapiial Transit Co 127 F2d 329 75 
USAppDC 337 cert den 63 SO 61. 317 U S 
632. 87LEd 510 

Hi.—n-n-e^ V Transit Authority 124 N £2d 

606. 4inA|ip2d 587 

Ky—Soiitlv>*^eni Greyhound Lines v Sampson, 210 
SW2d 775 307 K> 251—Fisher \ Louisville 
Transit Cb 303SW2d272 
hfe—Hayes v New England Gr^hound Lines. 116 
A 2d 655. 151 Me 169 

V nalrnnore & AR Cjo,80A2d9 
197 Md 488—Smith v BaltimcHe Transit Co 128 
A2d413.2ll Md 529 

Bfo-'-hunter V St Louis FuUic Service Co App 258 
S W 2d 255—Qiunn V St Louts Putdic Sen^ Co 
318 SW 2d 316 

N J —Greco v Public Service Interstate Transp Co 51 
A2d 1. 135 N J Law 280—Henry v Public Service 
Coorrlm^iMl Transport. 65 A 2d 636, 3 N J Siqier 
140-^hlelichan^ v HiD Bus Cb 182 A.2d 557 37 
NJ 549 

NY—SrW- V Dowling. 13NYS2d 628 257App 

Div ion affd 28 NE2d 724 283 NY 721— 
Jo' cKcn V Anted Stores Corp 295 N YS2d 73a 
31 AD2d 20a motion den 298 NYS2d 57, 31 
AD2d 806 

NC—Jenkms v Qty Cbach Co 56 SE2d 571 231 
NC 208 

Ohio—Stuie V Spnngfield Oty Lmes, Inc 155 NE2d 
245, 106 Ohm App 429 

Fh—Fuller v Pennsylvania R Co 89 A 2d 795, 371 
Pa 33a 34 ALR2d 820 

RI—V United Ekctnc Rys Co, 40 A 2d 
73a TORI 454 

Wash—Gentry v Greyhound Corp 283 F2d 979 46 
Wash 2d 631 

51 Fla—New Deal Cab Co v Stubbs, 90 So2d 614 
Ndi— HkIc^v Omaha&aiuiialBIiif&St Ry Co 1 

NW2d304. 14 Neb 665 
Pa—Fuller v ^.uibylvania R Co, supra, n SO 

52 DC—Tjidtetch v C^tal Transit Co CA, 248 
F2d609. 101 USAppDC 287 

Ky —v Cbv. 279 S W2d 744 
Mass—rruknek v Hmes. 187 NE2d 864 345 Ma« 
770 

Miss—Rqrnolds v Snowden. 92 So 2d 232. 230 Miss 
34 

NY —^l-^hnen V Brooklyn & Queens Tranat Corpraa- 
turn, 30 NY S2d 716—Kaszermanv Ldiinan. 136 
NYS2d 677 alfd 167NYS2d431 
Tex—Sms v Dallas Ry A Termiiul Go. Civ App 
I35SW2d 142 

54 Ark—Johnson V Greenfidd. 198 S W 2d 403 210 
Aifc 985 

Cal Fretas v Fterless Stages, 239 P2d 671 108 
CA2d749. 33 ALR2d77S—Jamesv Amencan 
R 244 P2d 503. Ill CA2d 273 
DC—Jadcson v Capital Transit Co, Mnn Ai^ 38 
A2d lOa afhl 149 F2d 839, 80 USAppDC 
162. 161 ALR Ilia cert den 66SCt 143 336 
US 762.90LEd 4S9 

Ky—Oscin—tv NO A TP Ry Cb V Ndsoii. 184 
SW2d 108. 299 Ky 19 

Mo—Payne v StotU App . 181 S W 2d 161—Wenzd v 
St Look Pubhe Sennoe Cb 235 S W 2d 312. 361 
Mo 448—McKnight v St Louis Pidriic Service 
Cb 235 SW2d 560—Harding v Tnplett, App 
235 SW2d 112—Long v St Louis Public Semce 
Cb App 288SW2d417 
(Mno—Welch v RoHoian A Sons Gb. 44 NE2d 726 
70 Ohm App SIS 


Wash—Kaiser v Suburban Transp System. 398 P2d 
14 63 Wash 2d 461 am 401 P 2d 350 65 Wash 2d 
461 
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56 US—OBnen s PuMk. Service Taxi Co DC 
Pa 83 FSupp 55. affd CA 178 F2d 211 

DC—AB AW Transit Cb v Hall DCMunApp 
175 A2d 606 

57 US —^Alabama Great Southern R Co v Akup. 
CCA Miss 101 F 2d 175 

Okl—Kum V Bayless. 172 P 2d 779 197 OU 521—A 
A A Cab Operating Co v Drake. 192 P 2d 1004 
200 OU 229 

58 Cal —Lilfey s K.ey System Transit lanes. 289 
P 2d 517 136 C A 2d 737 

Hawaii—Grace v Kum^ka. 386 P2d 872, 47 Haw 
281 

Mo—^Pidiler v Kansas Qty Pubhc Service Cb 211 
SW2d 459 357 Mo 866 

N Y—Chiton v Patroon Operating Corp 63 N Y S 2d 
597 271 App Div 122 

Pa —^Panf uso v Pittsburgh Motor Coach Go 62 A 2d 
56. 360 Pa 464 
Child on e3C»i«tor 

U S —Lee v Pemisjdvaiiia R Co C A 192 F 2d 226 

59 US—Callaway v Hart supra, n 48 
Conn—Dokus v Palmer 33 A2d 315 130 Conn 

247—McMahon v New York. NH A HR Co 
supra, n 48 

N ^ —CariiHisscdux v of New York, 127 N Y 

S2d 761 

Wash—Fleming \ Oty of Seattle. 275 P2d 904 45 
Wash 2d 477 

61 US —Thiel V So'itheni Pac Co. supra, n 48— 
Fnrh'inian v Palmer. DCNY 65 FSupp 436 
N J —Carter v Pidilic Service Comdmated Tran^rt, 
136 A 2d 15 47 NJ Super 379 
NY-O’Hanlon v Murray. 34 NE2d 339, 285 NY 
321 

Tex —Garcia v OilTord Jackson Funeral Homes, Ov 
App S26SW2d750 

Wash-Cray v City of Seattle^ 187 P2d 310 

64 Ky—^LouisviDe A NR Co v Baines Ailmx. 
supra, n 50—Southeastern Greyhound lanes v 
Cbllms205 S W2d 1008. 305 Ky 829 

65 Mass—OLeaiy v Metrapditan Transit Authon- 
ty. 159 N£2d 91 339 Mass 328 

Mo—Van Volkmbnr^ v Kansas Oty PuNic Service 
Co App, 254 SW 2d 287 

Ohio—Sawyer v Mcnugcmiery App, 47 N£2d 666 
Pa—Limn v Boyd. 169 A2d 103 403 Pa 231 
RI—Potemkin v Leach 13 A2d 250 65 RI 1 
Proof of WBlfiil, winton, or gross neg^hgeace, 
etc. 

(2) Other cases 

Mo—Plant V Thompson. 221 SW 2d 834 359 Mo 
391 
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66 Ark—Chicago. RI A P Ry Co v King. 197 
SW2d931. 210 Ark 872 

DC—Mardictti v OlyowsLi. CA 181 F2d 285. 86 
USAppDC 215 

Mo—^Rdey v & Lmns Public Service Co App 245 
SW2d666 

NY—di Suvero v Gem Window Clenning Co, 252 
NYS2d735,ievd on oth gids.254NYS2d38. 
22AD2d871 affd 218 NE2d 317 17 NY2d 
831 27INYS2d275 

Tex—West v Mdlo. QvApp 424 SW2d 266 err 
ref no rev err 

67 US—^Wooten v Pennsylvania R Cb. CAlnd 
288 F2d 22a cert den 82 SQ 34 368 US 819, 
7 LEd2d24 

Kan—Pank^ v Wyandotte Cab Inc 254 P2d 305 
174 Kan 17 

Ky —GnlFin v Lcnnsville Taxicab A Transfer Co 188 
SW2d 449 300 K> 279 

Mo—^Ashl^ V Illinois Terminal R Co supra, n 39 
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N J —^Sibii^ V City Service Transit Cb, 66 A2d 86l 
NJ 458 

NY—di Suvero v Gem Window Ckannig 21 
NYS2d735 revd on oth grids 254NYS2d]| 
22 AD 2d 871 affd 218NE2d 317. 17NYS 
831 271 NYS2d 275 

Ohio—^Snuth v Greenville-Dayton Transp Cb „ 
Greenville. App. 131 NE 2d 437 
Vt—^Anderson v Toombs. 117 A2d 2Sa 119 Vt g 
W Va —Gibnove v Huntiiigton Cab Co. 21 SE2d Iti 
124 WVa 469 

68 US—Wooten v Pennsytvama R Co CAhd 
288 F2d 22 a cert den 82 SCt 34, 368 US Sn[ 
7 L Ed 2d 24—^Kiaso aki v Grcydioiiiid Lna 
Inc C A Ohio, 402 F 2d 445 
Anz—Nichok v Qty of Hioenix. supra, n 39 
Aifc—Halpermv HotSpang^St Ry Co, 302SV2i 
535, 227 Ark 910 

Cal—Terrdl v Key System 159 P2d 704, 69 Ci 
App 2d 682—James v American Wiehiir^ 2H 
P2d 503 111 CA2d273 
Dd—^Ddaware Coach Go v Reynolds. 71 A 2d 
Terry 226 

Ga—Central of Georgin Ry Co v Roberts. 95 SEU 
693 94 GaApp 600 Revd on oih gids 91 
SE2d 149. 213Ga 135 

Ill—^Rowky v Fnd, supra, n 48—^Hdls v rwig i 
Transit Authority, 118 NE2d 65, 2 IIlAipU 
44—Miles V Chv^go Transit Authon^, ig 
N Eld 647 29 DI App 2d 373—Przybybki v Yd 
low Qib Cb 285 NE 2d 506. 6 in App 3d 20 
Ky —Cody v Nortof. 267 S W 2d 403 
Mass—Wdsh v Morse, 64 N Eld 615, 319 Mass 167 
Mum—^Hall v Muipe^b* St Ry Co, 26 NWh 
178, 223 Minn 243—^Nygren v MmiKapola g 
Ry Go 63 NW2d 560 241 Minn 485 
Mo—Nagd V Thompson. 170 S W2d 416^ 237 lb 
App 1061—Heggi*«n»n V St Louis Piddle Scran 
Cb App 255 SW2d 99—GoHecke v BtSut 
Devdopment A^nc^ of Missoiin-Illiiiais, A|p, 
4l2SW2d 189 

Miss—Mitchcll-Davis Dtstnbutmg Co v McDomh 
78So2d 597 223 Miss 573 
NJ—Elhs V Dowd. 27 A2d 869. 128 NJL 601- 
Haqidl v Pubhc Service Cookdinated Tranent 
114A2d295 3SNJSaper 354, affd 12DA2da 
20NJ 309 

N Y —Qifhni V l^troon Operating Corp sopia. n 
58—^bradson v New York Qty Transit Aulhon^, 
210NYS2d lia 12 AD2d 799, affil 218 NY 
S2d68 9NY2d997. 176NE2dS16 
Ohio—Centofanh v Youngstown Mnnv^l Ry Gd, 
105NE2d 633 157 Ohm St 396 
Pa — ^Frederick v Phii-Jdidua Rapid Transit Gd M 
A 2d 576. 337 ^ 136—Momson v Phil»M|]I» 
Transp Co 45 A2d 18. 353 Fa 269 
Tex—Texas Bus Lines v Whatley QvApp. 211 
SW^626,crT ref no rev err 
WVa—Isabdbv WestViigmuTransp Go,siipfa,i 
48 

Endcnee held l i t for joty as to i.hclLcr cn 
ployee kept proper looLont 

Mo—^DeManano v St Louis PuUic Service Co. 34 
SW2d735 

Whedwr intciTCulifni of ydiicie betweea In 
and emft eeuMe 

in—Gaudiasv Chicago Transit Authonty, 206 M Eh 
752, 57 m App 2d 396 

Sleepuig driver 

Wash—^Kaiser v Suburban Transp. System, 398 P2d 
14 65 Wash 2d 461. am on oth grds 401 P 2d 
35a 65 Wash 2d 461 

Openiiig door while vehicle in motion 
ni—Watson V Chicago Transit Authonly 288 NE2d 
476. 52 ni 2d 503 

US—Evois V TexasPiac-MnsounPac Teramid 
RR of New Orleans. CCA La 134 F 2d 27k 
cert den 63 SQ 1175, 319 US 756. «7 LBd 
1709 

Ga—^Arrmgion v Trammell. 62 SE2d 451 81 Gi 
App 107 
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jlY -Scv*y ^ GALyhiK*nd Coip 276 N YS2d 173 

27AD2dll2 

ingeiSOO 

71 Cbb-Rice v Mariar 108 P2d 868 107 Cblo 
57 

Ya'-SpnpMV V Btoadway-Manhatlaii Taxicab C»p 
138 SE 2d 306. 203 Va 892 
81 Or—IfcAdam v Ro^ce. 272 P2d ^ 6 . 202 Or 
215 

n us NL./oidiL^g V Pom^lvania R C 6 CCA 
N1 16SF2dS0 

All—fihdi A Wh^ Cab Co v Dovdle, 251 S W 2d 
lOQS. 221 Afk 66 

Cd—Tend! V Key Syvtcm. sApfa. n, 68 
Ga ]iiLtk<^Ktfiiaa Transit System. Im. v Buiton, 120 
S£2d 663. 103 Ga A|ip 688 
n-Sbandl V 39 NE 2d 342. 324 Ul 

App 597—Udi'^n v Chicago Tiaosit Anthonty 
230 N E 2d 33. 86 m App 2d 39S 
Lft - Monay v Cedar Rapids City Lines, 48 N W 2d 
256. 242 Iowa 794 

Ibss—Hdton v Bostem Elevated Ry Co 21 NE2d 
251 303 Mass 242 

UES-GntC Mdbde & N R Co v llic-ubc.iy 188 So 
S4S. 185 Miss 576 

Md-Cssct St ixmisPiiUicSennoeCo 192SW2d 
595. 238 Mo App 1029 

abo-H V. V Oty ofClevdaiid. 110N£2d 50 
93 Ohm App 93 

EndeBtt heU to raise qacsboii for juy as to 
daly of fiaplnyecs 

iS^Qibct 

Ark-Cktoens Ouch Co v Weight. 313 SW2d 94 
228 Aik 1143 • 

82 Fla—Flonda East Coe4 Ry Co v Booth. App 
148 So2d 536—HanuB v Dade Counqr App 
248 Sold 235 App after ranand 272 So 2d 192 

Ga-Cnne v Doolittle; 154 SE2d 634 115 GaApp 
309 

n—Samh V West Submban Tmrat Lmes. inc 326 
NE2d449 27 HI App 3d 220 
Mass — Roach V Boston & Idamc Goqi 269 N Eld 
710L 359 Mas 753 

NJ-^Lupdl V Public Service Goor4M>t^^ Tr»n«pcKl. 
120A2d43.20NJ 309 

NY—Watson v AdnuodaiA Traitways. 359 NYS2d 
912.45 AD 2d 504 

NC—Wdsoo V PaitAmencan Bos Lues. 9 SE2d 1 
217 NC 586-Saulfa v Omd Oly Cab Co 42 
S£2d6S7,227NC 572 

EvideMc hdd saffiriart- to e(> to jniY 
NY—Amanno v New Yoifc Oty Transit Ambonty. 
207NYS2d8S5 12AD2d 11 

Me 1501 

83 Ky V Gilpm. 282 S W2d 133 

Mo—Shqmd v Kansas Qly Pobbe Servioe Co 162 
SW2d318.236MoApp 1118 
NY-Scahsev Ckty oTNew York. 157NYS2d 620. 
2 AD2d 984 motion gr 162 NYS2d 616. 2 
N Y 2d 978. 142 NE 2 d 651 affil 169 NYS2d 
26,3 NY2d9S1. 146 NEld 786 

Evidence IkU nanflBcunt to go to jHy, ^ 
( 2 ) Odier cases 

US kfaitm V Ene-Ladcawanna R Co, CAOfaio. 
388 F2daa2 

88 Bio —V St Louis Poliiic Service Go , 
App. 242 SW 2 d 299 

85 US—GRyhoimdCoip v Wilson CAAla 250 
F2d 509—Gn^yhouiid Lues, Inc v Mdlcr CA 
Bfo 4a2F2dl34 

Aik r _ . Fac R Oi V Bbll. 145 SW2d 716; 
201 Aik 584 

Ga-CntnloTGai^^Ry Co v Roberts 95 SE2d 
693. 94 GaApp 600 Revd on oth gids 97 
SE2d 149 213 Ga 135 

n-Gudiqrv ChicagoTianatAuthonty 208NE2d 
92, 59 IBAppld 188—Aidcn v Chicago Transit 
Antbnniy. 232 NE2d 501 89 IDA|ip2d 214 


Miss—Gulf M A O R Go V Smith 50 So 2d 898.210 
Miss 768 

Mo—Jones \ Kum. 157 SW2d 797 237 Mo App 
657 

Biont —Ahlquivt v Midvaney Realty Cb 152 P 2d 13t 
116 Mont 6 

N Y —Rudolph ¥ City of Nc* Yoik. 77 N YS2d 793 
Ohn—Kokinos v Ohio Greyhotind. supra, p 48 
OLl—Oklahoma R> Co v Ausun. 207 P 2d 769 201 
Okl 567 

Pa—WesMier v Blue Ridge Tnm&p Qj 1 Fay LJ 
159 

Wash—Benjamin v Qly of Seattle; 447 P2d 172, 74 
Wash 2d 832 

Onstnictne notice of copdifioas 
Biass—Hastings V Boston A MRR 123N£2d2n 
332 Mass 42 

(2) Other cases—Bohn v Hudson A M R Q> 103 
A2d 388. 30 NJSuper 89 alTd 108 A2d 5 16 N J 
180 

Evidenoe held for jmy 

III —Walsh \ CSwcjgn Transit Auihoniy 171 N £ 2d 
235 28inApp2d243 

86 Ark —Grown Coach Co v Whitaker 186 S W 2d 
94a 2fl8 Aik 535 

DC—Crusade v Cental Tranat Go. MunAi^ 63 
A2d 878. 8 ALR2d229 

lU—Young V nimoisCefit R Co 49N E2d268. 319 
mApp 311 

Biinn—Bnby v Muineapbhs, Northlidd A So-ithmn 
R> Q> 283 N W 493 204 Mum 316 
Mo—Gdlespiev Terminal R AssnofSt Lous. App 
204SW2d 598 

NJ—Budmer v Ene R Co III A2d 257 17 NJ 
283 

Tenn —BicBraom % S E Greyhoiiiid Lmes, 193 S W 2d 
92.29TcnnApp 13 

Wis—Winner V Chicago A NW Ry Cb 55NW2d 
42a 262 Wis 402.41 A LR2d 279 

87 Ark —^Missoun Pat R Co v Ball, siqira. n 85 
D C —Tobm V Pams^ama R Co 100 F 2d 435 69 

AppDC 262. cert den 59 SO 488. 306 US 
64aS3L£d 1040 

Bimn—Fdeisaov MmnenpolisSt Ry Go. 52 NW 2d 
433 HeiSma 186 

NJ—Naeano s Hudsen A MR Go 14 A2d 521 
125 NJLa* 108 afkl 17 A2d 173, 125 NIL 
509—Bohnv HudsonAMRCo.l08A2d5 16 
NJ 180-BuJuiLr V Enc R Co 111 A 2d 257 
17 NJ 283 

N Y—lono V Murray, 10 N YS2d 492. 2S6 AppDiv 
512—PeicvosLmv New York Transit Corpuatioa, 
23NYS2d 343 260 AppDiv 939^Lelo v Ckty 
of New Yoik. 112 NYS2d 751 
Gonstmetne notice 

N Y —Rodka v New York Tranat AuthoEiQr 172 

NTS2d 836 llBfisc2d9Sl 
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88 US—Lowden v Dcntui, CCABffo 110 F2d 
274 cert den 60 SQ IlOa 310 US 652, 84 
LEd 1417—Gaeho v Oty at New York, supra, 
n 50 

Ky—BicKedian V Louisville A N R Co 172SW2d 
S8a 294Ky 821 

Bid—Kaplan v jta. A OR Go. 113 A2d 415 

207 Bid 56 

Bio—Osticsh V nimois Tenninal R Co 313 SW2d 
19 

N J —&nt<m V Hudson A Manhutran R Go. 36 A 2d 
422. 131 NJ Law 331 

NY—Lett) V Qly of New York, supra, n 87—Mer- 
ganz V Qly d* New York. 134 NYS2d 431— 
Goldstein V New York Gent R Go 24SNYS2d 
148. 19 AD2d 835 

93 Cal—Finley V Q^ and County of San Tiancisco 
251 P2d(»7. nSCAld 116 
Kan—Emmench v Kansas Qty Pubbe Sennoe Co 
2aOP2d6iS. 177 Kan 443 
EddcBce hdd anffiefont to go to jnry 
9) Other mailers 
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US—Bfetropohtan Coal Co v Jdmson. C A Mass 
265 F2d 173 

^ N J —Wn^ V Central R Co of New Jersev 11 

A2d2a 124NJLdW 113 

95 US—Miscionev Pemisvlvanu.R Co CANY 
284F2d428 

Ark—^BirssoBn Pac Tran^ Co \ Johnson. 126 
SW2d931 197 Ark 1129 

lU—Van Hoareboduc v Iowa IHuiok Gas A Elecmc 
Co supra, n 48—McKeozie s Fnd. 61 N£2d 
407 326niApp 258 

Mass—Gorman s Biassacliusctts Bay Tiansp Authon* 
ty 212 N £2d S68. 350 Mass 760 
Blich—V Flint Trolley Coach Co 36 
NW2d717 324B(Iich 172 
Mo—Lanev SupnaneCabO) App 374SW2d527 
N J —Rouxke V Piil^ Savne CDor4m'»t«i Transport. 
66A2d341 4NJSuper 44 afid 70A2d4S9 3 
NJ 422—Monihon \ Piditic Service Imerstaie 
Transp CO 91 A2d S8S 22 NJSuper 149 
WVa—isgmv Jenkins 59 SE 2d 689 134WVa 400 
Farticiilar qneMifvns of foct 
(10) Other quesbons 

D C—Violeite v rampbrU. Mun App 134 A 2d 330 
Kan—Diydcn v Kansas Qty Pidihc Semex Go 238 
P2d 501 172 Kan 31 

Mass—^BiidioD v M^ropblitan Transit AutlKL-ily 185 
NE2d649 345 Mass 50 

NY—Camllo v Green Bus Lmes, 78 NYS2d 233 
273 AppDiv 969 

Tenn—SdundW \ Ronthpm Coach Lmes. 217 SW'2d 
775 188 Tenn 169 

Wash—Beduer v Tacoma Transit Co 314 P2d 638. 
SO Wash 2d 688 

Wk—G iaimapaiiics v Biilwankee Eiecmc Ry A 
Transport Go 10 NW 2d 143 243 Wk 416 
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96 Ga—Badey V Louisville A NR Co. 160 SE 2d 
24S 117 GaApp 185 

NH—Allen v Stale; 260 A2d 454 110 NH 42 
Old—Barnes V Tiansp Co 318P2d4SS 

97 HI—Gaudias V rhmqyi Transit Amhc ny 206 
N E2d 752. 57 m App 2d 396—Watson v Chica¬ 
go Transit Authonty, 299 NE2d 58 12 ID 
App 3d 684 

N Y —Dobbins \ Mnmblaiw supra, n 48—Young v 
J;.nif«i». Bines.28NYS2d 197 26Z AppDiv 860 
Or—Henon v Rose Qly Transit Co 411 P2a 445 
243 Or 64 app after remand 431 P2d 831 247 
Or 616 

99 HI—MoGfcevy v CT j Transit Anthonty. 202 
N E 2d 844. S3 m App 2d 320—Thomas v Chica- 
go Transit Authority 253 NE 2d 492. US HI 
App 2d 476 

Bid —BADer v Mass Tiansit AHmun^itanon. 306. A 2d 
261 18 Bid App 22aafld 315 A 2d 772. 271 Bid 
256 

NY—Kcsslerv Fifth Ave Coach Go. 4NYS 2d 246 
254AppDiv 800 

Ohm—Kdly v ColiiiidNis Ry. Power A lagM Co 24 
NE 2d 29a 62 Ohm App 397 
Okl—OkUhoma Ry Cb V Parker 203 P2d 875. 201 
Okl 193 
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1 Ah—Montgomery Qty Lmes v Hawes. 20 So 2d 

536,31 Ah App So4 cert den 20 So 2d 541 246 
Ah 287 

Tex—Dallas Railway A Terminal Go v Hendndcs. 
QvApp 154 SW2d 899. revd on oih gmh. 
Cbm App 166SW2dJ16, 140 Tex 93 

2 III—^Rogera v rh eag- Transit Authomy 92 

NE2d 776; 341 DlApp 46 
Mich—Shennan v Ffant TroOcy Coach. 8 N W2d 115 
ICHBiich 404 

Evidence hdd i etc. 

(2) Other casev 

Bie-Rbberts V YdlowCdiCb 240A2d733 
Md F»sifSoii V Balnmare A A.R Go 80 A 2d 9 
197 Bid 488 



§768 CARRIERS 

Page 1504 

Pa—SduLkel v Ydlow Cab Co cf Philadd|Au 8S 
A 2d 138 369 Pa 3S6 

3 DC—^Pdnno V DC Transit System Inc App 

218 A 2d S19 

4 US—Bas&ov Palmer CCANY I38F2d914 
IH—Rowley v Fnd. 71 NE2d 183 330 lUApp 433 
NC Vacy v Davis, 196 S£ 815 213 NC S26 
OU — Fullsraf V Olhhnme Ry Cb. Ill P2d 1072. 

188 Old 592 

6 Cal—^l^siBonK>«5mo v Market St Ry Co, 158 P 2d 
982, 69 Cal App 2d 388 

Md —Mass Transit AHmmKiratKHi v MiHo'. 315 A 2d 
772. 271 Md 256 

Mass—Longm v Boston Elevated R> Co, 34 N E2d 
682, 309 Mass 228 
ComplaiBt improperiy 

NY—Townev Oty of New YoA, 104NYS2d 190, 
278AppDiv 833 

me 1505 

9 DC—Ross V Penns^vania R Go, Mim App 55 

A 2d 346—Pc c Toy v Fenn^rtvania R Co DC, 
132 FSupp 257, levd on oth gids CA 239 
F2d435 99USAppDC 272. oeit den 77 SCt 
861 353 US 950 1 LEd2d 859 
Kan—^P kou v Kansas Oty Public Service Co 134 
P2d 686 156 Kan 452 

Ky. V Louisville Ry Co. 124 SW2d 737 

276 Ky 499-^ScnirliMefeni Gr^bound Lmes \ 
Donohues 182 S W 2d 328. 298 Ky 139 
U—Sewdlv GolLC ftSF Ry Co App l]So2d 
923 

N J Dyion v Puibhc Service Coorriinafed Trausiioil, 5 
A 2d 483. 122 N JLaw 451—Grem v Public Ser¬ 
vice Goc.dk»gted Ttanspeut. 12 A 2d 844, 124 
NJ Law 512 

NC—Wdlianis v Queen Oty Coach Co 44 S£2d 
883, 228 NC 790 

Oh'Q Hall V Redi&r. Mon. 79 NE2d 237 
Pa—Gamgan v Ldu^ Valley R Co, 40 LuzLeg 
Reg 21—Bavaro v West Pom Rys 0>, 31 
WcstCo 299 

EvidOKe hdd unnfficiait to itsqbaBw 
N.Y B»n.„dl v New Yoiic. NH A HR Go. 213 
NYS2d 168. 13 AD2d542.reaig deu and app 
gr 217 NYS2d 505, 13 AD2d 773 afbl 182 
NE2d 281 227 NYS2d 672, 11 NY2d 847 
(7) Other cases 

Tenn—Shirley v Lousvtlie A NR Go 251 SW2d 
44a36TcnnApp 72. 34 A L R 2d 3S6 

10 US—Cafter v Kum. CCAAiU 127 F2d 41S 

—Callaway v CCAAIa 146 F2d 103 

cert den 65 Sa 915. 324 US 866, 89 LEd 
1421—Dadey v Palmer CCANY. 161 F2d 
960—Waibn v Greyhound Carp, CATenn, 341 
F2dS21 

Ab—Soudwastnii Greyhound Lmes v CjIbilKin 13 
So 2d 660, 244 Ala 449 

Ori —Trootmaa v Los Angeles Transit Lines, 185 P 2d 
616). 82 cal App 2d 183 

DC— capital Transit Co v Howard, 196 F2d 593.90 
USAppDC 359 

ni—Ivy V CT-gga Transit Anthonty, 161 NE2d 881 
23 niApp2d 251—McNealy v lUtnoe Cbnt R 
Co 193 NE 2d 879.43 in App 2d 460 
Ky—Ydlow Cd> Taxi v Ih kiL s Adm r. 218 S W 2d 
S3, 309 Ky 504 

Me—(kuldv MameCentralTiansp Cb. 1 A2d908 
136 Me 83—Gould v Mame Gentral Transp Cb 
9 A2d 263. 136 Me 336 

Mass—McKnight v Red Cab Co. 64 NE2d 433. 319 
Mass 64—Knych v Trustees of New York. NH 
AHR Cb 69 NE 2d 575.320 Mass 339—Wfaip- 
pen V M p'urbuwtts Bay Transp Authonqr 235 
NE2d 805. 354 Mans 99 

Mb—Whalen V St Louk Public Service Cb. App 3S1 
SW2d 788—Favky v St Look Pubbe Service 
Cb. 362 SW2d S49-Sbce Ihe ^\V‘ ' of 

Conm Jm ■ i, the case of Brindley v 
Wdk. 271 SW 48, 308 Mo I, has been overruled 
the Cottft hohhng that a submK>iUc case for jury 
was not made under the rev ipira loquitiir doctrine. 


Caimamore v Bi-State DeveloiJiiicnt Agency. 484 
SW2d 308 93 \LR3d771 
NH—Bernardi Greater Shows v Boston A Maine 
RR 1 A 2d 36a 89 NH 490, cert den 59 S a 
787 306 US 662. 83 LEd 1059 
N Y —Tniddl v New Yoric Rapid Transit Oupmabon 
22 NE2d 244, 281 NY 82—MmonH v Staten 
Island Cbadi Co, 59 N YS2d 874 27D AppDiv 
823 

Ohm—Bauer v Pullman Cb 220 N£2d 366, 8 Ohm 
App 2d 1 

OU—St Louis. SF Ry Cb V Davis. 258 P2d 612 
RI —Ponton v United Electric Rys Co, 200 A 425 
61 RI 203 117 ALR 518 
sc—^Humphries v Stokes Bus Dne, 18 S£2d 675 

199 SC 132 

SD—^Hennehs v Inter Oty Bus Dnes, 111 NW2d 
327, 79 S D 267 

Tex —Snnpson v Dallas Ry A Termmal Co, Civ App 
143 SW2d 416b err dism judg correct 
Wash—Cotten v Wilson. 178 P2d 287, 27 Wash 2d 
314 

Wis—^Victorson v Milwaukee A Suburban Transport 
Cb 234 NW 2d 332, 70 Wis 2d 336 
Endence fadd usuffiaat to establish abvwr of 
negligence as a matter of la* —£1 Paso Elcctnc Cb v 
Barker 187SW2d 17 134 Tex 496 

Fadiire to provide seat belts 
Cal —Greyhound Lines, Inc v Supenor Court In and 
For Shasta Oniiity S3 CaIRptr 343, 3 CA3d 
356 cert den,SO 91SO 10a400US 868.27 
LEd2d 108 
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12 DC—Pomeroy V Penn^lvaniaR Co DC 132 
FSupp 257 tevd on oth grds CA. 239 F2d 
435 99 USAppDC 272. cert den 77 S Q 861 
353 US 950. I LEd 2d 859 
12 Mass—^McKmght v Red Cab Co supra, n 10 
Mb—Pierce v St Lmns Public Service Cb. App. 380 
SW2d 943 

Wis—Bradford v hUwaukec A Suburban Transport 
Cb 130NW2d282,2S Wis2d 161 

14 US —Ratan v Travdera Indem Co C A Wis 
267 F2d66 

Ark—^Midwest Bus Lmes, Inc v Wdlums, 422 S W 2d 
869, 243 Ark 854 

Fla—^Metiopdican Dade County v Gould. App, 170 
So 2d 80 

HI—^Piacentev Illinois Cent R Co 123N£2dS94,4 
IUApp2d 113 

Ky—Lyons v Soudvi'g^tcni Gr^faound Lines, 137 
SW2d 1107, 282 Ky 106—Grey¬ 
hound Lmes V Donohue, sup a. n 9—Kopp v 
Louisville Taxicab A Transfer Co 257 SW2d 
891—Cbnky's Admr v Ward. 291 SW2d 568 
Mass—O'Leary v Meuupolitan Transit Anthonty, 159 
N£2d9I 339 Mass 328 

Mich —Longfdlow v Ci^ of Detroit, 5 N W 2d 457 
302 Mich 542 

Miss— Teche Lines v Pittman, 4 So 2d 293. 191 Miss 
735 138 ALR 220 

N M —Risding v Potash Mines Ttan^ Cb 417 P 2d 
38,76NM 544 

Pa--Cpyle v Pittsburgh Rys Cb 27 A2d 533 149 
PsaSuper 281—Moiiab-»n v Fiibbuigh Rys Co, 
27A2d534 149PaSuper 283 
Tex—Gaipentcr v Dallas Railway A Temunal Cb 
OvApp. 163 S W2d 703—Cole v Missoun-Kan- 
sas-Teras R Co of Texas. Civ App 179 SW2d 
343 err ref —^M^ox v C R Anthony Go Civ 
App, 326 S W2d 74a err ref no rev cit 

15 Ark—Hot Springs St Ry Cb v Ross, 261 
SW2d789 222 Ark 346—Ottzens Cbach Cb v 
Collier 348 S W 2d 873. 233 Ark 912 

Cbl—RciDy V Caldbrnia St Cable R Cb 173 P2d 
872. 76 Od App 2d 620 

Colo—l-amiig v McGowan, 16S P2d ISa 114 Cdo 
355 

DC—ftadl^ V DC Transit System Inc Mm App 
183 A 2d 551—^Evam v Gi^bound Cbip, App 

200 A2d 194 
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Fla—Shaw v Congress Bldg Inc App in 
245 

Ill—Hamson v Ydlow Cab Co 31 N£2d 328.Jp 
Ill App 47—Sdiwicktach v Lowden, 46 NEk 
162, 317 in App 431—Van Hoonhccke v igu 
Illinois Gas A Electric Go, 57 N£2d 6S2, Ip 
ni Am* 88—Hddenieas v ni*Tckcr Tan Cb 2? 
N E 2d 32 105 ni App 2d 251 
Iowa—Waterloo Sav Bank v Waterloo. Odarl^i 
Northern RR 60 NW2d 572, 244 Ion Ug 
Ky —Dix V Carmack. 117 S W 2d 103^ 273 Ky tg 
Mass—Brown v Boston Elevated Ry Co 21 NEk 
233, 303 Mass 237—^Flaherty v CbUms. 61 NEg 
12. 318 Mass 1S3—McNally v Union St Ry Cb 
146 N£2d 374. 336 Mass 760 
hhdi —Routhier v City of Detroit, 61 N W 2d 593^3g 
Mich 449.40ALR2d 1114 
Mo—^Lewis V Tagata, 166 S W 2d 541 350 Mb 44^ 
Bielilc V Frazier, 232 S W2d 465, 360 Mb lOR 
N J —Gddwyn v Coast Cities Coaches. 30 A2d 2gt 
129 N J Law 501—Ivms V Public Service hnonw 
Transp Cb. 73 A2d 592, 8 NJSuper 94 
NY—Crossv Marray 12NyS2d627 257AppDa 
858—Isseifcs v Gil-Ed Carp 221 NYS2d Oi 
14AD2d 857 

NC—Dichson v Queen Oty Coadi Co 63 S£h 
297, 233 NC 167 

Okl—Southern Kansas Greyhound Lines v Hick^p 
P 2d 278 184 Okl 581 

Fa—Evans v Philadelphia Tran^ Co 212 A2d4R 
418 Fa 567 

Tex—Couch V Hale. OvApp 404SW2d920 
Va—Birtdierds Daiiy v RAnrfi>l1, 23 SE2d 229 IS 
Va 311 

Wash —Fleming v O^ of Seattle. 275 P 2d 90i 41 
Wash 2d 477—McDonald v Ir^. 445 P 2d 192,R 
Wash 2d 431 

Ne^igewce «f driver 

(2) Other cases 

Ala—Decatur Transit v J«M*«ngs. 45 So2d 13. 29 
Ala 322—Mobile Cab A Baggage Co v 
169 So 2d 314 277 Ala 292 
Pa—^Ludlam v Moore; 21 Beaver 97 
Evidence heM fn^Fent to go to jny 
Fla—^B'*‘'’knvin V Miami Transit Cb, Ami. 125 SoS 
128 92 ALR2d 1387 
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16 US—Hmton v nurago, RI A PR Co, DC 
DI. 172 FSupp 747, revd on oth grds.CA.ZH 
F2d449 

ni—Lutz v Chicago Transit Authority, 183 NE2I 
579 36niApp2d79 

NY—Ligonv Internatmiial Ry Co S5NYS2d44 
269AppDiv 809 

17 US—Penn^lvama RR v Goldie, CAMkh 
182 F2d 9—Stout v Amencan Bus Lmes, CA 
NY 200 F2d833 

Ala—^Decatur Transit v Jemnngv. supra, n IS 
Cbl-43ielcrle v Ydlow Cbb Cb 93 P2d 171, 31 
Cb]App2d97 

DC—Capital Transit Cb v Bc^slqr MunApp 141 
A2d 577 

Fla—Wnght v Oty of St Pdeisbuig, App, 291 Sob 
639 

Ga—East Ala Coach Lines v Boyd, 55 SE 2d 63^81 
GaApp 93 

m-BtoUciy V Sprague; 22 NE2d 276, 301 IHAip 
209-McKenzie v Fnd, 61 N£2d 407. 326 II 
App 258 

Iowa—Womodul v Peters, 285 NW ]S1—Dtacr > 
Interstate Power Co 173 N W 2d SS6 
Ky—VTC Lmesv Tiqrlor, 134 SW 2d 991 281 Kj 
83—Ken-Tcn Coach Lmes v Siler 197 SWTl 
406. 303 Ky 263—Adams v Louisville Taucabl 
Transfer Cb 211 S W2d 397 307 Ky 405-Coi 
ley's Adm r v Ward. 291 S W2d 568 
Md—Jones V Baltnnore Transit Cb 127 A 2d 649,211 
Md 423 

Mass—Vieira v East Taunton St Ry Co 70 NE2i 
841 320 Mass 547 
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HopLiiK y St Louis PuUic Service Go App 
382SW2d442 

^j-Goldwyn v Coast Ones Cndchcs. supra, n IS— 
IlMQlto V Public Service Goordm^te*! Tcamsport. 
176 A2d28a. 71 NJSupcr 39 
Tmdk V F^misyK'anK R Co 64 A 2d 779 361 
r 512—Wdtun v Piinbiu^ Rys Co 132 A 2d 

718, 183 FtSoper 473—^Parlcr v Chiarioiie, 137 
A3d 317 391 Pa 566 —Cq“ oily v Phtbdi^hiA 
Tniup Cb 216 A2d 60 l 420 Pa TffiL IS AL 
R3d 1 

V RcibimoA 186 P2d 592. 112 Utah 
227 

f^_Gotiai V Wihon, supra, n 10 
ift—Levaerv Northland-Grcyhouiid Lanes of Phne^ 
286 NW 68.231 Wis 554 

Entae hdd msafficieiit etc. 

Rj—Sjpenoer V Tavi Service Inc. 439 S W 2d 74 

n US-4dd3eniiott v Crown Zdleibach Corp. 
CALa 4l8F2d598 

(hl<-Piatt V Western Pac R Go 29 Gd Rptr 108. 
213 C A 2d 573 

S-HiUv Sprague, 24 NE 2d 887 303 01 App 229— 
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Rl—Johnson V United Eke Rys 0>. 65 A 2d 36,7S 
R1 208 

Ta—DiBas Ry ft Terminal Go v l^u&w(kili, 227 
SW2d 1017 14STex S84 

Va-S^ V Laugiqr Cafa% Inc. 176 SE2d 417. 211 
Va 202 

Wash-PUmtzv Oienge. 518 P 2d 726^ 10 Wash App 
317 

Vb Tdiiu V Bfilwaiikee ft Suburban Transport 
Goip 162 NW 2d 537. 40 Wis 2d 360 

Endewe hdd fanriBciart to go to jmy 

(21 AppleV DiilQePowerGo.3SE2d364,2I5NC 
399 

C - McOicn V East Lnapoal Bus Teminal Coip, 
App 89NE2d494 

Tea—lapreomb V Houston Electric Co Ov App. 149 
SW2d 1042 

(4) DC—Kidlw V Capital Transit Co. CA 214 
F2d241.94USAppDC 95 
(8) Other une% 

US—Miller v Dixie Or*yic Lmes. CCAMiss. 
l64F2d977 

Kan Kansas Qqt Public Servne Co 156 

P2d869 159 Kan 520 

Bfe-Jonkn V Portland Onch Q> 107 A 2d 416, ISO 
Me 149 

Pa—curry v Napnlrt^-io. R D ft C2d 544^ 27 Ldi L J 
150 


Withdrairal of questioD pn^er wliae mil: de- 
mcBt in case 

Or—Smith V Porttand Traction Go. 349 P3d 286.320 
Or 215 

Eyidence hdd otR incrediUe as to jLsldj rejec- 
tioa 

Mo—Leavmv St Louis Public Service Cb App. 340 
SW2d 131 

pa^l513 

44 Conn—Andrea v New York. NH ft HR Cb 
131 A2d 642. 144 Conn 340—Yu v New York. 
NH ft HR Co 144 A2d 56, 145 Conn 451 
Fla—Tampa Elounc Co v Fbw'hjLn- 12So2d901 

152 Fla 701—Sunqiier v Taimami Trad Toms. 
Inc App 123So2d732,93 ALR2d 232 

Ga—Baiky v Lonnvilk ft N R Cb 160 S E2d 245 
117 GaApp 185 

Kan—Kmg v Vets Cab. Inc 295 P 2d 605 179 Kan 
379 56 ALR2d 1249^S]iott v O agtx RI ft 
PR Cb 454P2d 124 203 Kan 273 
Blass—Balloa V Boston ft MRR 171 N£2d 857 
341 Mass 696 

OU—Kum V Baykss. 172 P2d 779 197 OU 521—Y 
ft Y Ob Cb V Ford, 252 P 2d 430 207 OU 
663-Saiid Spnngs Ry Cd v Cble. 279 P2d 938 
RI—^pman v United Electric Railways Go. 26 
A2d 478.68 Rl 39 

Wash—Boyd v City of FdmonHs. 390 P2d 706, 64 
Wash 2d 94 

Endence ' vdHciart to go to jary 
(2) Other cases 

Neb—Odom V Willms. 131 N W2d 140^ 177Neb 698 
NC—Haidy V Ingrain. 126S£2d 35 257 NC 473 
Pa^SdiosLyv Pbrn^lvamaR Cb 50A2d 293 355 
Pa 499 

Tci—White v Southwest Inc Civ App 292 

SW2d 823 

Wis—&nitliv Chicjigo&NW Ry Cb 18 NW3d 
352. 246 Wb 638 

46 Ala—Sinipsm. v Ward, 77 So2d 376. 38 Ala 
App 49 cert dm 77 Sb2d 383, 262 Ala 703 
Ark—Mnsoun Pacdic Tnn^ Cb v Bloody, 134 
SW 2d 868. 199 Aik 483—Jones v Mmoun Pac 
R Cb. 150 SW2d 742. 202 Ark 333—MisBOun 
Pac R Cb V Jones, 162 SW2d 38. 204 Aik 
278—^Adams v Stimiruis. 263 SW2d 711. 222 
Ark 924 

DC—CUpitalTransit Co v Howard. 196F2d 593 90 
USAppDC 359 

HI—RusseBv Ridianlson. 24NE2d 185.302 ni App 
589—Hdl V ^agoe; 24 NE2d 887. 303 ID App 
229 ^-B«.Jk1o. V RKhaxdsoii. 33 NE2d 504. 309 
HI App 574—Qsdiy v Chicago Transrt Authority, 
siqira. a 43—Goeitz v * N W Ry Co 

153 NE2d 486. 19 HI App 2d 261 
Md—j-^obsim V Julian 229 A2d 108. 246 Md 349 
Mich—Colev ^rnipsnn, 1 N W 2d 2. 299 Blkh 589— 

Oaikv Sielkily 78 N W 2d 155.346 Mich 332 
Nfo—Dashman v St Look PiAlic Servne Co. App 
239SW2dS33 

Endence Md to go to .Biry 

Ga—Smitfa V Atlanta Transit Stystem, Inc. 127 S£2d 
857 106 GaApp 666 

Mo—O^esfayv Sc Louts Public Servioe Co. App 338 
SW3d357 
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48 Mo—Abramovitzv Wdlston Taxi Co, App. 208 
SW2d 834 

^ Aik—CUpilDl Transit Co V Bums. 276 SW 2d 
56. 224 Aik 755 

Cal—Hcaly v Yellow CUb Go of Cahfonua. 90 P2d 
116, 32 CalApp2d 479—Greenfcaf v Bnggs. 178 
P 2d 459. 78 Cd App 2d 730 
Fla—Tampa Pt_: ic Cb v Flei^chyber ropia. n 44 
Ga—Greeson v Davis, 9 S£2d 690, 62 GaApp 
667-Jofdan v Wiggms. 18 SE2d 512. 66 Ga 
App 534 

Md—- c Transit Cb v Bcooks, 167 A 2d 598. 
224 Bid 242 
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Blass—^Braam \ Bfetiopolitan Transit Authon^ 171 
N£2d 869 341 Blass 690—Wembeig v Massa¬ 
chusetts Bay Tiansp Anthonty 203 N E2d 5 348 
Blass 669 

BAdi—Kiu^ V of Detmt. 294 N W 692. 295 

Bitch 311—Brewer % Ot> rtf'Detroit, Dqit of St 
Radwnys 161 NW2d4ia 11 MiebApp 465 app 
after nmand 171 NW2d 395 18 MiefaApp 598 
Blum—Gilkott V Osborne. 19 NW2d 1 220 Blum 
122 

Mb—BIOSes v Kansas Guy Pubbe Servioe Go 188 
SW2d 538. 239 Bib^ 361—Re>h,n v St 
Lams Pubhe Sennoe Go App 213 SW 2d 253 
NJ—Sulfavan v Coast Obes 19 A 2d 442, 

126NJLaw 300, afid 21 A2d736. lZ7NJLaw 
226—SuDivan v Coast CttKS CoP'~h?\ 21 A2d 
736. 127 NIL 226 

NY—Keener v Tiltoii. 28 NE2d 912. 283 NY 
4S4-Han V Tnboro Coach Cbip 79 NYS2d 
777 274 AppDiv 808 

NC—Boyanv Duke Power Go 40 SE2d 467 227 
NC 697 

OU—YftYChbCb v Frad. 252 P2d 430 207 OU 
663—Lee v Dunkn. 421 P 2d 845 
Pa—Stevens V Reading St Ry Cb 121 A2d 128. 384 
Pa 390 

Motor chimiCaS 

(8) Ollier cases 

Mo—T^nluifn v St Loiiis Public Setvioc Go. App, 
360SW2d 243 

NC—Hams v Atiantic Gn^hfiund Corp, 90 S£2d 
7ia 243 NC 346. 58 ALR2d 939 
Pa—Fknk v PlnWHphia Tran^ Cb 201 A2d 225 
203 PaSuper 474 

so Aik—Gipitol Transit Co v Bnms, 276 SW2d 
56,224 Ark 7SS—Yellow Chb Co v Dossett. 426 
SW2d792. 244 Ark 554 

Cal—^Parker v Cby and County of San Fnmrfpco. 323 
P2d 108. lS8CA2d 597 

Ill—Ruzgisv Riduudson. 14 NE2d 968. 295 HI Aiqx 
376—OShea v Chicago Blotor Coach Co A^i, 
66 NEZd 482—Sbanowat v niork*T Tan Go. 
198 NE2d 573 48 lUAppTid 81 
La—Cov V Toye Bros Ydkiw Cab Go, App. 144 
So 2d 448 

Blidi—Jaxon v Giy of Deboit. Dept of St Raihriqis, 
i5lNW2d 813.379Blidi 405—Brewer v Qtyof 
Deixoit.Dept oTSt Railw^ 161NW2d4iaU 
Bladi App 46S a{^ after i^uuaiid 171 N W 2d 5^ 
IS Mich App 398 

Minn—GiOsoci v Osbonu^ sufua, n 49 
Mo—BIOSes v Kansas Ckty Pubbe Servioe Cb supra, 
n 49—P'llMin V St Loos Public Servioe Cb 
supra, n 49—^Beahan v St Loins Public Service 
Cb 237 SW 2d 105.361 Bib 807 
NJ-Dd Vecduo V HaflmBiisG0L.50A2d881 135 
NJLaw339—Ronikcv Hi^Hork 70A2d489.3 
NJ 422—Kannazm v Petm^xama R Go. 196 
A2d 803 SZNJSnper 123.xch den 198A2d97. 
SZNJSiqxr 435 

NM—Hole V Womack, 407 P2d 362, 75 NM 522 
Ohio—iGaulh v Qqr of Ckwdand, App Lll NE2d 
769 

OU—C A NiclioisCb v 129P2d599 191 

OU 296 

Pa—Brown v Beaver Valky Biotor Gbach Co 76 
A2d 403 363 Fa 578 

In f-ilrog to want of ft. bk.es 
Bio—Wdsan v Kansas Qly Fobhe Sennee Go App 
238 SW2d73 

Pa—Knegerv Pemtsylvaiiia R Go 136A2d 79 390 
Pa 496 

Et dt zi heU saffioent to go to jary 
Mo—Wdlianicnn v St Loms PnUic Sennee Co, 252 
SW2d 295 

Evidence held saffident to go to jmy 
Gd—V City and Gomtfy of San Fiancnoo^ 
273 P2d 698 127CA2d263 
Te\—While v Southwest Condies. Inc, Ov App 292 
SW2d8Z3. 
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51 US —Williams v Reading Co. C A Pa, 175 F 2d 
32 

Ala—Birmingham Elec Cb v Linn 34 So2d 71S 13 
AlaApp 486 

AA—Miswun Pac R Co V Glidewell 137 SW2d 
237 199 AA 1187 

Cal —LiUi^ V Kqt System Transit Lines. 289 P 2d 517 
136CA2d 737 

Conn—Andrea v New YofL. NH * HR Cb 131 
A2d642. 144Cbnn 340 

Mo —Van Houten v Kansas City PuNic Service Co 
122 SW2d 868, 233 MoApp 423—Page s Wa¬ 
bash R Cb App, 206 S W 2d 691—Beahan v St 
Louis Public Service Co supra, n 49 

NJ—Segrov PuUic Service Coordinated Transport 68 
A2d28a 4NJSuper S21 

Efidnce inairffiamt to go to jury 

Mo—Swiastyn v St Joseph Light & Power Co App 
459 SW2d 24 

Pa—^Butterman v Ddaware L&WRCb 12A2d 
18. 337 Pa 465 

52 Mass—Boyd V New York. NH A HR Co 127 
NE2d 164, 332 Mass 607 

S C —Nelson v Atlantic Coast Lmc R Co, 4 S E 2d 
273 191 SC 343 

53 US—^Metrapobtan Coal Co v Johnson CA 

Mass 265 F 2d 173—Falcon v Auto Buses Inter- 
natio. C A Tea 418 F 2d 673 

Ala —Louisville A N R Co v Maddox, 183 So 849 
236 Ala 594 118 A L R 1318—Birmin^iam Elec- 
tne Co V Davis. 13 So2d 888 244 Ala 338—De¬ 
catur Transit V Jennmgs. 45 So 2d 13 233 Ala 
322 

Aik—Missouri Pac R Go v Smith supra, n 43— 
Mhsowi Pac R Cb V BaU 145 SW2d 716. 201 
Ark 584—Ydlow Cab Cb v Dossett 426 S W 2d 
792. 244 Aik 5S4 

Cal —Rogers v Los Angdes Transit lanes. 289 P 2d 
226, 45 C 2d 414—^Parker v City and Cbimty of 
San Francisco. 323 P2d 108. 158 C A 2d 597— 
Kahrmen v Stevens. 336 F2d 250 168 C A 2d 
370 

Conn—Cuneo v Connecticut .Co 2 A 2d 220 124 
Conn 647 

DC—Violette v CamiiMl. Mim App 134 A 2d 330— 
Sbughterv D C Transit System, Inc CA 261 
F2d741 104USJkppDC 275 

Fla—FkHida East Coast Ry Cb v Booth. App, 148 
So 2d 536 

Ga—Modern Coach Coip v Faver 73 SE2d 497 87 
Ga App 72\—Ponder v McKmae. 81 S E2d 531, 
89GaApp 846—Govuigton V Brewer llSSE2d 
368. 101 GaApp 724 

ni—Kane v Yellow Cab Cb. 228 NE2d 194, 84 
111 App 2d 287—Arden V Chicaga Transit Authori¬ 
ty 232 NE2d SOI, 89 Ill App 2d 214—Ferzovsky 
V ClncagD Transit Authority, 320 NE2d 433 23 
niApp3d 896 

loi/.. Murray v Cedar Rapids Oty Lines, 48 N W 2d 
256, 242 Iowa 794—Ro^mapl v Northland Grey¬ 
hound lanes. 49 NW2d 501. 242 Iowa 1135 

Kan—Fodor v Interstate Transtt Lines. 86 P2d 574, 
149 Kan 174—Elliott v Oi-^Rl APR Cb. 
454 P2d 124, 203 Kan 273 

Ky—Adams V Louisville Taxicab A Transftr Co 211 
SW2d 397 307 Ky 405—Cody v NortoC 267 
SW,2d403 

Md—Dilleyv Bahunore Transit Co, 39 A 2d 469 183 
Md 557. 1SS ALR 627 

Mass —SiLiiipsott V Mcir<o,jiditan Transit Audionty 83 
NE2d 876t 323 Bdass 757—Brown v Metropoli¬ 
tan Transit Authority. 189 N£2d 214 345 Mass 
636 

Mich Dordiicr v McKernan. 293 NW 889. 294 
Midi 411—^LoiqAllow V Oty of Dtfroit. supra, n 
14—Cbbmn v GoMben^ 40 NW2d 15a 326 
Mich 280-McKiniicyv Laiges, 116NW2d 761. 
367 Mich 387 

Mum—Gdhon v Odionie; siqira. n 49^-Oicliaid v 
Northwest Airlines, 31 NW.2d 645. 236 Minn 
42—Patton V ltT~ spr\ St Ry Go. 77 N W2d 
433. 247 Minn 368. 58 ALIt2d 921—Lott v 


Davidson. 109 N W 2d 336. 261 Mmn 130-Stal- 
och V Behaas 136 NW2d 92 271 Mum 315 
Mo —^Fierce v St Louis Public Service Co Aw> 380 
SW2d 943—^RawlQ \ Eilermann Transfer Co 
App 390 SW 2d 937 

NH—Bernardi Greater Shows v Boston A Maine 
RR 1 A 2d 360 89 NH 490 cert den 59 Sa 
787 306 US 662. S3 LEd 1059—OBnen v 
Public Service Co 58 A 2d 507 95 NH 79 
N J —^Hewitt V Atlannc Qtv A S R Co. 21 A 2d 598 
19 NJMisc 536—Vadurro v Yellow Cab Cb of 
Camdeu 77 A 2d 459 6 NJ 102 
NM—Thompson v Anderman. 285 P2d 507 59 NM 
400 

N Y —Zuckerman v New York Rapid Transit Corpo¬ 
ration. 7 NYS2d 130 255 AppDiv 796—Ligon 
V Intern^ioflal Ry Co 55 NYS2d 444 269 
A|^ Div 809—FrazKT v Westdiester St Tranqi 
Co 70 N Y S 2d 157 272 App Div 819 app den 
72 NYS2d 274 272 App Div 909 affd 75 
NE2d632. 297 NY 620 

N C—^Marsh v ^rd, supra, n 29—v Atlan¬ 
tic Gr^hound Corporation. 14 SE2d 82a 219 
NC 679—Smith v Goforth. 209 SE.2d 887, 24 
NCApp 104 

Ohio—O'Reilly v Qevdand Ry Co supra, n 43— 
Welch V Rnllm»n A Sons Cb 44 N E2d 726. 70 
Ohio A|9 515 

(Md —Sprout v Oklahoma Ry Co 247 P 2d 972, 207 
(Md 118—Sand Springs R> Cb v Cole, 279 P 2d 
938 

Pa—Coyne \ Pittsburg Rys Co 141 A 2d 83a 393 
Pa 326—CasteUi v Pittsburgh Rys (>> 195 A 2d 
794 413 Pa 17 

RI—Preston v United ElectrK Rys CO 1 A2d 126 
61 RI 378—Gfimley v United Electric Rys (^ 

4 A2d373 62 Rl 192 

SC—Nditon V Atlantic Coast Line R Co suiHa, n 
52 

Tenn —Southern Coach lanes v Haddock. 194 S W 2d 
347 29 Tenn App 132 

Tex —Galveston Transit Co v Morgan Civ App, 408 
SWld 728—OCfe> V SaLowitz Bros OvA|^ 
462 SW2dll9eiTref norev err 
Va—^Indqxaident Cab Assn v La Touche, 89 S£2d 
320 197 Va 367—Sykes v Langl^ Cabs, Inc 176 
SE2d417 211 Va 202 

Wash—^Demus v Maher supra, n 31—Wiggins v 
North Cbast Transp Co 98 P2d 675. 2 Wash 2d 
446—Becker v Tacoma Transit Co 314 P 2d 638, 
SO Wash 2d 688 

WVa—Laphew v CnnsolKl«red Bus Lines, 55 SE2d 
881 133 WVa 291—Wmc v Oty Lines of West 
Vugnua. 62 SE2d 26a 134 WVa 889 
We—Cushmgv Mi>^hi.n, 95 N W2d 796, 7 Wb 2d 30 
Freenaive speed 
(2) Other maners 

Ky—Middleton v Fartm, 347 S W2d 75 

Physical tocts 

(1) Missoiin Pbe R Co V House, 168 S W2d 421. 
205 Aik 211 

Evideace insufficieiit to go to jiny 
Tex—Patnek v Reed, Civ App, 253 SW2d 444 
\^olatum ni sUlote 

Ga—Pope V Associated Chb Co 83 S£2d 3ia 90 
GaApp 560 

Evidooe held snfficiait to go to jury 
Miss—Smith V Ddkm Cab Co 146 So2d 879, 245 
Mbs 198 
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54 US—Hinton V Chicago. RI A PR Cb. DC 
HI. 172FSu{^ 747 revd onoth gids CA.272 
F2d449 

Ala—Pollard v Williams. 191 So 225. 238 Ala 391 
Cal —Greenleaf v Bnggs, supra, n 49 
Fla—fflalody v Pahler, App 253 So 2d 140 
ni—Dodds V ChM^gc Transit Authority 132 N£2d 
816. 9 m App 2d 388 

Mbs—S mith v DiUon Cab Co. 146 Sold 879. 245 
Miss 198 
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55 Ky—Roberts V Kaufman Straus Cb 273SWy| 
821 

N Y —Kuhn v Niagara Frontier Transit ^fstem. he 
21SNYS2d617 13AD2d9Q2 
R1 —Ficocdli V Yellow Cab Cb 3 A 2d 246, 62 Ri 
73 

Tex—Kinney v Wil^, OvApp, 224 SW2d 3l| 

56 Ind—Tnbone-Star Pub Cb v Fortwendlc, IQ 
NE2d 215 124 Ind App 618 reh den IQ 
N Eld 548. 124 Ind App 618 

Ky—Gnffith v Fannin, 206 S W 2d 965 306 Ky 279 
Mie—Buck V Maine Cent Tran^ Co 118A2d3n 
151 Me 280 

NJ—^McKinnqr v Poblit, Service Intostate Tianw 
Co 72 A2d 326,4NJ 229 
Ohio—^Rainey v Qncmnati St Ry Co 113 N£2d 
665 93 Ohio App 376 

Or—Austm v Portland Traction Co 182 P 2d 41? 
181 Or 470 

Pa—^Kellyv Phdaddphia Transp C3o 23 A 2d 57,146 
Pa Super 445 

RI —Ponton v Umted Electric Rys Cb 200 A 41^ 
61 RI 203 117 ALR 518 

57 Pa—Sebum v Luzieme A Caibim Go 
Transit (^ 49 LuzLR^ 117 affil 148 A2d 
534, 394 Pa 577 

59 US—Wooten V Pennqrlvaiua R Cb. CALid, 
288 F2d 22a cert den 82 80 34 368 US SISL 
7 LEd 2d 24 

Afk—Missouri Pacific Transp Cb v Sunon, 13S 
SW2d 336, 199 Ark 289—Adams v 
263 S W2d 711, 222 Ark 924 
Ga—Fnglish v Ydlow Cbb Co 168 SE2d 92a 119 
GaApp 828 

Me—Johnson v Dubois. 256 A 2d 733 
Pa—Gilbert v Korvett^ Inc 327 A 2d 94, 457 Fk 
602 

Vt—Ready v Peters, 117 A 2d 374 119 Vt 10 
Third person as agent of earner 
Idaho-Claik v Tarr 283 P2d 942, 76 Idaho 383 
M US—^Atlantic Gicyhoand Cbrporabon v Me 
Donald, siqiia. n 31 

Fla—Rmgler v McVeigh, App. 109 So 2d 606 
Ga—Chapman v TumbuU Elevator Inc, 158 SEld 
438 116 GaApp 661 

N J —Rynar v Lmcoln Transit Co supra, n 31 
6l Wash Anderson v Hamsmi. 103 P2d 32a 4 
Wadi 2d 265 

Eyidenop held snfiiHeiit tor jniy 
Md—Safeway Trails, Inc v Smith. 159 A2d 823,2ZZ 
Md 206 

Mo—Rmhaidson v Wendd, 401 S W2d 4SS 
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67 U S—^R^oUs V May Department Stores Cb 
siii»a. n S3—May Ds^Unent Suiies Go t 
R eynolds, CCA Mb. 140 F2d 799-Doiiiaay v 
Otis Elevator Cb, CAOhKk 369 F2d 604^ c»t 
den 87Sa 2073.387US 942,18LEd2dl327 
Ark—Utde Rock Land Cb v Raper 433SW2d834l 
245 Ark 641 

Gal —VandagniT v J C Penn^ Co, 39 Gal Rptr 671 
228CA2d579 

Colo—Nettioiirv J C Penney Co 360 P2d 964,146 
Cok} 150 

DC—McKay v FUrkwood Ownen, 139 F2d 385,71 
US App DC ^0—Greet v Oox Ehvamr Cb 
DCApp. 187 Aid 896 

Fla—fTiinuHio V Fon*ainehlea» Hotel (jwp. App. 251 
So 2d 351 

Dl—Tolman v Wieboldt Stores, Inc 233 N£2d 33 
38 in 2d S19 

Ky—Wise v Krntnrky Home Mut Life Ins Co. 430 
SW2dS73 

Blass—CSiarterv Siqiienie Cbuncil of Royal Aicanaa. 
247NE2d 597 356 Mass 715 
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Neb-WeAMV GotdftCb 94 N W 2d 38a 167 Neb 
692 

NJ-FBana v S Klein on the Square. 188 A2d 622. 
TBNJSiqier 375 

NY—Ixcd V Robot Joshua. Limited. 72 N Y S 2d 3 
fHiOT Ki™” V [nc 34 N E 2d 448. 66 Ohio 

A|)p469 

Or— White v Midner HMels. Inc 518 P 2d 631 267 
Or 628 

h—Mdu^lov GrosrtmBpr 51 LacLJnr 17 

fQ[_Didaney Inv Co v Wood,Ov142S W2d 

yn, err dism judg correct —O Day v Sakowitz 
Bms Ov 4|ip 462 SW2d 119 err ref no rev 
or 

Proiuttte caase 
(Z) Other matins 

Ga—Own^iKMi v Brewer. 115 S£2d 368, 101 Ga 
App 724 

A US—May Department Sickcs Co v Reynolds, 
siipni.n 67 

Anz—Enst Nat RmiIc of Anz v Otis Elevator Co 
406 P2d43a 2 Anz App Sa reh den 411 P2d 
34.2ArtzApp 596 

Ol—Longvnyv McOD SCalRptr 818. 181CA2d 
723 

Ky—Kamidqf Home Mut Life Ins Co v Wise, 364 
SW2d33S 

lid "ijrh V Woodwaid & Lothrop. Inc 308 A 2d 
439. 18 MdApp 645 

Ifass—Snow v Mwtroiiohian Transit Authority 80 
NE2d49 323 Mas 21 

llidi-4mdlcy V Burdick Hotd Co 11 NW2d 257 
306 Mich 600 

lio-Chik V Lmwood Hotel. Inc. 291 SW2d 102. 

365 Mo 982—Luhaw v Jones Store Co 303 
SW2d660 

NC-Yomisv Anchor Co 79 SE2d 785. 239 N C 
288 

Oho-lConzK V Leeds, Inc siqna. n 67—Welch v 
RoOman ft Sons Go. spn. n S3—FcmberE v 
BerealHoidGa App. 85 N£2d 296. levd on 
olh gnb, 89 N£2d 569. 152 Ohio St 417 
fh—Ganiid^ v ft Baer Co. 37 A 2d 125 

349 Fa 261. 152 ALR 555—Todd v Lit Bros 
112 A2d 8ia 381 Fa 109-GillKit v Koivette. 
Inc 327 A 2d 94,457 Fh 602 
RI—Fa V Leach. 13 A2d 250 65 R1 1 

Wb—S enftv Ed Sr*-i-«rn-ft Co Z7NW2d464 250 
Wis 406^ fbO 27 NW2d 467 250 Wis 412 
PmoMte one 

(3) Other roatten 

— cv QiyStnresCo.CAAIa 412F2d 
897 

Cd—f V FW WoqKc Ih 0>, 329 P2d 999 

163CA2d709 
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Mo-Hdeyv May Dept Stores Co App 287SW2d 
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CbiVeleKY, experione. and tnunms heid mat 
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Wash-SfaKiee V HdL 287 P2d479 47 Wash2d362 

FoT V Dquul ‘ of Water and Power 

Of Los Angeles. 26 OdRptr 162. 209 C A 2d 526 
Ky—Arb. /-V r Stewart Dry Goods Co 291 
SW2dS25 

Mss—Gncc V Boston Ekvalod Ry 76 NE2d 664 
322 Mass 224 

Ta^-Fnd v Leonanrs. QvApp 228 SW2d 192 
Wb—S enft v Ed Sdinster ft Co supra, n 68 
EndcKe hdd inffidcot for jury 
(5) Other 

Anz—Nicaian v Jacobs. 347 P2d 702. 87 Anz 44 
Gd-Saai|ilev S H Krew ft CO 12CalRpir 198. 
190CA2dS03 

m—Kaeng v 399 COip. 240 NE2d 164, 97 Ul 
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264NE2d398, 1301UApp2d 184 
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70 Ga—Westemft 4RR v Fowkr 47S£2d874 
77 GaApp 206 

Idaho—Claik v Tarr supra, n 59 
lud—(Thicigo ft Calumet Ehst Transit Co v Radjeno- 
vich. 212 NE2d 161 141 Ind App 18 
Ky—H P SdmanftCo v Gohlstein.278SW2d713 
Mum—Patton v Mnifif»i|ioIts St. Ry CO 77 NW2d 
433 247 Mum 368 SgALR2d921 
Mo—Paynev Stott, App. 181 SW2d 161— Dunneier 
V St Louis County Bus Co 203 S W 2d 445—Jar- 
boe V Kansas Ot) Puhhc Service CO 220SW2d 
27 359 Mo 8 — ^Hall v St Lotus PublK Service 
Co App 248SW2d33 
42 CJ p 1276 note 8 
Instructions hdd proper 
(3) Other mstnulioas 

Ala—Ifolmes v ftmung^in Transit Co 116 So 2d 
912. 270 Ala 215 

InstmctHHis held artnieons 
(1) Ark—Cifr»ens Coach CO v Collier 348 S W2d 
873 233 Aik 912 

71 Cal—Modler v Market Street Ry Go, 81 P2d 
475 27 0d4pp2dS62 

Ky—Lyons v Southeastern Grqrhouiid Lmes. 137 
SW 2d 1107 282 K> 106 

N J—Kannazm v Fenn^lvania R Co 1% A 2d 803. 
82 NJSupcr 123 leh den 198 A2d 97 82 
NJ Super 435 

NM—V Andennan. 285 P 2d 507 59 NM 
400 

Fa—SHediori V Wyonung Vallqr Auto Bus Co Com 
Pl,34LuzLRi^Rep 3l2,affii 17A2d384 340 
Pa 377 

Tenn—^Henshaw v Couliucnial Qeioent Lines, Inc 
App 499SW2d81 

Wash—Wdeoxen v Oty of Seattle, 203 P2d 658, 32 
Wash 2d 734 

WVa-^sdKilav WestVugiiiiaTfaiisp Co.SlSE.2d 
318, 132 WVa 85 

liKtnictHns hdd propo' and t 

(1) US—^Red Top Cab ft Co v M^lotb 

CAFla l90F2d668—^Appe-whiicv DluKnsCent R 
Co CAMo 239 F2d 306 

Aik—Mack ft White Cab Co v Dovdle. 251 SW2d 
1005 221 Aik 66 

Cal—Wibon v Ci^ and County of San Franri^o, 344 
P2d 828, 174 CA2d 273-Oir v Los Angdes 
Mctiutobtan Tianstt Authonty 29 CalRptr 3SS, 
213 C A 2d 699 

DC—Howard v Capital Transit Co 163 F2d 9ia 82 
USAppDC 351 

Fla —^Atlantic Greyhound Lmes v Lovett, 184 So 133. 
134Fia SOS 

Ga—RadwCdBv Tdbext. 71S £ 2d 26a 86GaApp 
181 

Ill—^Ptasinslu V Ch~igo Transit Authority, 147 
N£2d4ll I6in App2d 149—Hciserv 
285 N £ 2d 601.6 10 App 3d 552 
Ind—Indianapolis Rys v Boyer. App. 26 N£2d 62, 
108 Ind App 161 

Mo—^Faiiky v St Louis PiiUic Service Co 3S2 
SW2d 393 transf to.Sup 362 S WJd 549—Fair- 
ley v St Louis Pubhe Service Co App 389 
SW2d378 

NH—Murray v Boston ft MRR, 224 A 2d €6, 107 
NH 367 

N J Bil je V Austm, 105 A 2d 680 31 N J Super 10 
NC—Farmer V Lands 127 SE2d 553. 257 NC 768 
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Ohio—Hamilton v City of devdand 110 N E2d 50 
93 Ohio App 93—Galfaher v CampbeD 125 
N £ 2d 758 

Pa—Sevast V I aiK--*stcr Ydkm Cab and bic 

58 Lane Rev 411 

SC—^Llendlynv Atlantic Greyhound Casyo^etum. 28 
SE2d 673 204 SC 156 

Wash —^Kiessliiig v Nmtliwest Gn^liound Lines. 229 
P2d 335 38 Wash 2d 289—Shay v Paikhmst. 229 
P 2d 510 38 Wash 2d 341 

(4) New v Aibntii. Greyhound Crap 43 S£2d 872. 
186 Va 726 

(5) St Louis-Soutfaweston Ry Go v Hdweik. su¬ 
pra, n 19 

Cal—Kerr v Kgy Systran Transit Lmes, 302 P 2d 884 
145 CA2d 631—Seffert \ Los Angdes Transit 
Lmes. ISCdRptr 161 364P2d337 56C2d498 
m— Weaver v Sprague. 71 NE2d 106, 330 m App 
331—Klufetos v Fnd. 77 N E 2d 849 333 lU App 
649 

Mo—Hamsv St Louis Public Service Co 270SW2d 
850 

Wb—A ilett v MiiwauLce ft Suburban Tia rt 
Crap 106NW2d 274 11 Wis2d 604. 86 AL 
ft2d 227 

(7) Cal —Tait v City and Coun^ of San Fran^sca 
300P2d74 143CA2d787 

DC—AB ft W Tianat Co v Hall, Mnn App 17S 
A2d 606 

Ga—Oaiiglir'y V Georgia PdwerCo 6 SE2d 454,61 
GaApp 505 

m— Russen V mmais Cditial R Cb 88NE2d38a 
338 niApp 655 

lowar—Waterloo Sav Bank v Watcrioo, Cedar Falls ft 
Northern RR 60 NW2d 572. 244 Iowa 1364 
Ky—Fitzwarer v Cmcnninfi, N ft CR Co 234 
SW2d 18a 314 Ky 157 

Mass—Carson v Boston El Ry 33 NE2d 701 309 
Mass 32—Aronson v —« Transit An- 

chonty. 163 NE2d 643 340 Mass 272 
Mkh—Baker V Saginaw Linck. bic 113NW2d 

912. 366 Midi 180 

Mb—West V St LrausFuUic Service Co 357SW2d 
69 

Mont—SLdton / Great Northern Ry Co 100 P 2d 
929 no Mont 257 

Vt—^Ploesscr v Bnihiigtoa Rapid Transit Co 149 
A 2d 728. 121 Vt 133 

(8) US—MataniKt^ Val Lmes, Inc v Neal. CA 
Alaska. 255 F2d 632. 17 Alaska 425 

Aik—^AAssoun Pac Transp Co v Miller, 299 S W 2d 
41 227 Ark 351 

Cal—Jacob v Key System Transit Lines. 295 P2d 569 
140 C A 2d 357—Pratt v Western Puc R Co 29 
CdRptr 108.213 C A 2d 573 
Gram—Peck v Famon. 1 A2d 143. 124 Conn 549— 
Cadwdl V Watson. 60 A2d 168, 134 Gram 640 
Ga—Georgia Stages v Young, 35 S£2d 552. 73 Ga 
A|qi 2—Atlantic Coast lane R Co v Thomas. 64 
SE2d 301 83 GaApp 477 
in— Roy V MotorCbadiCb lQ2NE2d 752. 

345 m App 296 

lud—Swallow Coadi Lmes V Co^rawc; 15N£2d92. 
214 Ind S3Z 

Mich—Rogcisv Oly of Detroit. 65 NW 2d 848 340 
Mich 291 

Mo—^DeManano v St. Loms Public Semoc Go 340 
SW2d735 

N J —Conmicy v Garden State Lmes. 199 A 38, 120 
NJUW294 

Ohio—Robtnvifei v of Oevdand. Transit Systran. 

App 113 NE2d 118 

Pa—V New Akvandna Bus Co 88 A 2d 
^ 371 Fa 28 

Wis—Jacobs V MiKmuLee A Suburban Trjuispc.1 
Cbrp 16S NW 2d 162.41 Wb 2d 661 

(9) Aliiivina Great Soudiem R Co v Abup^CCA 
Miss IQl F2d 175 

Cbim—Dokus V Palmer 33 A 2d 315 130 Gram 247 
Fla—Thomasouw Muim Transit Co 100 So 2d 620 
in —Rothdi V Ctucago Trairat Authority 130 N £2d 
172 
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Kan—Elliott v Onc^ RI APR Cb 454 P2d 
124, 2Q3 Kan 273 

Mich—Max V Qty of Detroit 60 NW2d 145 337 
Mich 674 

Mo —C^esby v St Louis Ptdilic Service Co App 338 
SW2d 357 

NH—Barton v Pelletijer 95 A2d 141 98 NH 90 
Okl—Sand SHru%. Ry Co v Oile. 279 P2d 938 
Wash—Jackson v City of Seattle. 131 P2d 172, 15 
Wash 2d SOS 

<11) Aik—Chpitol Transit Cb v Bums. 276 S W 2d 
56^ 224 Ark 755 

Ga—Beardsley V SubuclMUi Coach Co 63S£2d911 
83 GaAni 381 

(16) Anz—First Nat Bank of Anz v Ons Elevator 
Co 406 P2d 43a 2 AnzApp 8a leh den 411 P2d 
34, 2 AnzApp 596 

(17) Maqr Dqnitment Stcnes Co v R^nolds. supra, 
n 67 

Ohio-^ntlier V Campbell. App 12S NE2d 758 

(18) Ark—Yellow Cbb Co v Dossett, 426 SW2d 
792, 244 Ark 554 

Instnclioiis held 

(1) U S —T 7chtn>n v Pennsylvania Greyhound 
Lines, CCAVa, 160 F2d496 
Cal—Forbes v Los Angdes Ry Corp. 160 P 2d 83 69 
Cal App 2d 794—^Amm«iti > Los Ai^des Metio- 
piditan Transit Authority, 28 Cal Rptr 653. 213 
C A 2d 333 

Ga—Atlantic Coast Line R Co v Thomas, supra 
Ind—Qualls v J C Fbnney Co. 245 N£2d 860 144 
lad App 276 

Ky.—Transit Co v Leseuer. 200 S W 2d 942, 304 Ky 
403 

Md—lrcc<:s. v Julian. 229 A 2d lOS, 246 Md 549 
Miss —Snowden v Skipper. 93 So2d 834. 230 Miss 
684 

Mo—Lewis V Z^oto, supra, n 15—Vendim v St 
Loms PlMic Service Cb. 226 SW2d 599 360 Mo 

42 

Neb—Wnght v Lmcoln Oty Lines. Inc 81 NW2d 
17a 163 Nd> 679 

N.Y —^Kuhn v Niaigara Fra;ii ~r Transit System. Inc 
215KYS2d617 13 AD 2d 902—Telsiier v New 
York Cdy Transit Authonty 221 N YS 2d 782. IS 
AD2d4SS 

Cnuo-^uchhill V M..iJiauts Nat Bank A Trust Co 
App 183NE2d457 

Old—Johnson V Santa FeTrad Transp Co 244P2d 
37a 206 Okl 455 

Fa Obnsou v Fenn Central Transp Co 342 A 2d 
393, 463 Fb 37 

To.—Oallas Ry A Terminal Co v Blade, 257 S W 2d 
416, 152 Tex 343 

W.Va—faganv Jcnkiiis.59SE2d 689 134WVa 400 

a) Cal-4ifrdtfH<n V California St Cable Ry Co. 
siqira 

had—Gary Rys v n».«wofr. 96 N£2d 685. 122 
IndApp 139 transfor den KB N£2d 203, 230 
Ind. 309 

Ky—Soptbi^'m Greyhomid Lmes v Chumley, 226 
SW2d 777,312Ky 154 

Mo—Routt V K-State Tianwt F^wJoiiuiuit Agency 
App, 423 SW 2d 202 

Mont—Skdlott v Great Nbcthem Ry Co, siqma 
Wash— V of Sertrir. 207 P2d 674. 33 
Wash 2d 772 

(3) Mo V St Look Pubhe Servme Co 

App 230 SW2d 173. affil 237 SW2d 105 361 Mo 
807 

Ohio-^amervilk v Ciiy of Oevdand. 164 N E2d 801. 
Ill duo App. 101 

—Finrer v AAlwaiikee A Subk baa Transport 
GbrpL. 162 N.W2d 537 40 Wis2d 560 

(7) Mo—Cl* * V St Lmm Public Service Cb 

App. 251 S.W2d344 

Bdotioa of BWWMger aad canrier 

(5) OAcr " iidiObij 

ID—Rotheh V. dnergo Transit Ai^ion^ 125N£2d 
283. 5 lDApp2d 19a M 130 NE2d 172. 7 
ni2d 172. 


Va—Tn-Stdtc Ccucb Onp v Stidham 62 SE2d 894 

191 Va 790 

Instractions m actions ngainct several defend¬ 
ants 

(6) Other instructions 

Ga—AtlanUL Coast Line R Co v Thomas, supra 
Mo—^Mollman v St Louis Public Service Co App 

192 SW2d 618 

Rwmplary daim^pe 
(3) Other instructions 

Okl—Southweston Greyhound Lines. Inc v Rogers. 
267 P 2d 572 

SC—Robuiscm V Duke Power Co 48 SE2d 808. 213 
SC 185 

Gonstniction of particolar imlrnctions 
Mo—^Loftusv Metrqxilitan St R Co, 119 SW 942, 
220 Mo 47a 479 
10 C J p 1081 note 67[h} 

Spe-'fic ne^igent act 

Mo—Sdiwinegruber v St Louis Public Service Go 
App 241 SW 2d 782 

ps^lS22 

72 Ind —Swallow Coach lanes v Cosgrove, supra, n 
71 

Wash—Heggen v City of Seattle. 288 P2d 83a 47 
Wash 2d 576 

73 NH—Murray V Boston AM RR 224 A 2d 66. 
107 NH 367 

Inatkuctioiis hdd not enroneons 
(6) Other inttructions 

U S—Missoun ^ Transp Co v O'Neal. CCA Ark 
105 F2d 625 

Cal—Mudnek v Market Street Ry Cb 81 P2d 9Sa 
11 Cal 2d 724 118 ALR 533 
Mo—Johnson v Kansa<k Qty Public Service Co 265 
SW2d417 

OU—TianspiHt Ins (3o v McAlister 3SS P2d 576 
75 Cal—Dodgev SanDiegoEIec Ry Co 2D8P2d 
37 92 GalApp2d 759 

Gcmn—Riley v Connecticut Co 29 A 2d 759, 129 
conn S54 

Ill —H^nnaur V Oucago Transit Authonty, 167 N E 2d 
427, 25 ni App 2d 454 

Ky—Sourh«nsteni Greyhound lanes v Chumley 226 
SW2d777 312 Ky 154 

Tex —San Antemu Public Service Co v Tuilnii. supra, 
n 71 

lusbi^cfions held proper and 
(1) Atlantic Gr^hound Coiporahon v Lyon, CCA 
Va 107F2d 157, emt den 60SQ 592. 309US 667 
84 L Ed 1014—Red Top Cab A Baggage Co v Masi- 
lotti. CAFIa 190 F2d 668—Shies v Gove. CA 
Mont 34SF2d991 

Ala—^Sooilie«i*m Greyhound lanes v OIb»b»n. 13 
So 2d 66a 244 Ah 449—Mobile Cbb A Bagga^ 
Co V Busby 169 So 2d 314. 277 Ah 292 
All—Black A Wlute Cab Cb v Doville. 251 $W2d 
1005 221 Ark 66 

Cal—Abney v City and Cminty trf'San FraiLCfsco-. 252 
P2d 654. 115 CA2d 506 

DC—PKbniond. F A PR Co V Rule, CA. 248 
F2d 756, 101 US App DC 343 
Ga—^Beardsley v Suburban Coadi Co supra, n 71— 
Andrews Taxi A U-Dnve It Co v MdEver 114 
SE2d 145, 101 GaApp 383-^liiiiibiis Transp 
Go V Cuny 122 SE2d 584 104 (SaApp 700 
Idaho—Clark v Tarr 283 F2d 942. 76 ladho 383 
ni—Brwicnp»*-k V nn«iar» Motor Coach Co, 123 
NE2d 35a 4 BlAppTd 84—Dodds v Chicago 
Transit Authonty, 132 N£2d 816, 9 lUAppZd 
388 

Iowa—Banumd v Cedar Rapids City Gab Co, 133 
N W2d 884. 257 Iowa 734 
Ky—VTC lanes V Taylor 134SW2d 991 281 Ky 
83—Newport A Cbnogton Transp Cb 
v Fisdier 337 SW2d 870—Wise v Kentucky 
HbmeMut lafe Ins Cb. 420 S W 2d 573 
La—Franklin v New Orleans PuUic Scrvioe, App, 187 
So 126 
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Minn —^Flaherty v Minneapolis & St L Ry Cb i 
NW2d 633 251 Minn 345—Fenton v Mb 
apohsSt Ry Cb 89 N W 2d 404, 252 Mmn n 
Mo— Nix V Gulf M AOR Co 240SW2d709 
Mo 187—Guiterrez v St Joseph Li^t A 
Co 4pp 294 SW2d 360-Ficken v Hopj^ 
389 S W 2d 193—^Hopkins v St Lams PiiUk s* 
vice Cb App 382 SW2d442 
N J —Gagho v Ydlow Cab Co 164 A 2d 353 
NY—Barhatov VoUmer 76 N Y S 2d 528. 273 A, 
Div 169 ^ 

NC—^Horton V Carolina Coadi Cb 5S£2d821l^21t 
NC 567 

Ohio—Centofonti v Youngstown Mimicipnl gy ^ 
105 N£2d 633 1S7 Ohio St 396-Nicliolas r 
Ydlow Cab Cb App. 180 N E 2d 279 
Pa—^Kenny v Lieberman, 47 Luz L Reg 219 aR3 hj 
A 2d 784 187PaSupcr 6 
SC—Robinson v Duke Power Go supra, n 71 
Tenn —^Brown v Allnght Auto Parks, Inc. A]p 4S| 
SW2d 66a 61 TeimApp 543 
Tex—Dallas Ry A Tcrmmal Cb v Blad^ 237 SWU 
416 152 Tex 343—HiD v Texas, New Meuml 
Okhhmna Inc, 272 S W 2d 91, 133 Tr 

581 

Va—Terouiiai <hrs. Inc v 'Wagno^, 133 SE2d 
203 Va 214 

Wash—Anderson v Hamson 103 P 2d 320 4WaA2i 
265 

Wis—Sfdeas v Mdviraukee A Subarban Tian^ 
Co^. 124 NW2d 393. 21 Wis2d 635-Flaxk 
man v Hblz. 127 N W2d 9 23 Wis2d 415 

(2) Fh—Sumpter v Ta»n»*nM Trail Taws, b 
App. 123 So 2d 732.93 ALR2d232 

Ga—Daughtry V (jeocgia Power Co bS£2d 434il 
GaApp 505 

Mo—Hardwgv Kansas City Pubhe Scrvioe Co. App. 
188SW2d60 

N H —^Murray v Boston A M R R. 224 A 2d 66^ Hn 
N« 367 

(3) Pager v Painsylvania R Q>, CCANY, UiS 
F2d 56—Frederick v Ydlow Cab Cb of 
CAFa, 200F2d483 

NH—Murray V Boston A MRR 224 A2d66^10I 
NH 367 

(9) Ncenng v lUinofi Cent R Cfo 53 NE2d271, 
321 m App 625 

(II) Cal—Ford v Carew A Fngh^b. 200 P2d SR 
89 Cal A{p2d 199-TAbiiqr v City and GoonO of& 
Fr»rc"co, supra 

DC—Bdl Cab Go v Goppndge; 158 F2d 5«k « 
USAppDC 337 

Ga—Soutbractern Greyhound Lines v Fisher. 34 
SE2d 906. 72 GaApp 717 
Ind—Safety Cab, Inc v Ferguson, 205 N£2d 827. 
137 IndApp 644 

Iowa—Morse v Cmtiny Cab Co 297 NW 877, 29 
Iowa 443, 134 ALR 635 
Ky—Greer v S«in w Bdd. 215 SW2d 57A 308 Ky 
674 

Mich —Cbnstoir v Noto. 42 N W2d 732. 327 Mek 
514 

Mum—Fieve v Fmmerk 78 NW2d 343 248 Um 
122 

Mo—Lewis V Yagata, supra, n 15—^West v St Lorn 
Public Servfoe Co. 357SW2d69 
Ohio-O^lliV V Campbell. App. 125 NE2d 731 
Or—Frangos v Edmunds, 173 P2d 596^ 179 Or 577 

(13) Other matiWioiis 
Cal—^Abn^ v Qty and County of San 
supra 

in —Nowdl V rhirggck Tiausit Authonty 120 N EH 
243, 3 HI App 2d 114 

Mo—^Holfoian v St Louis Public Service Co 23) 
SW2d 736—Mayor v St Loins Public Senu 
Cb.269SW2d 101 

Wash—Shay v FarUiiifSt. 229 P2d 5ia 38 Washld 
341—Fleming v Qty of Seattle. 275 P 2d 504^ D 
Wash 2d 477 

(1) Ah—^Montgomery Q^ Lines v Jones. 20So2i 
599. 246 Ah 291 
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Ql ■ pj.yjwni V Qty and County of San Fraiiuvui 225 
P2d 14 101 Call 2d 123—Wilson v City jnd 
Offtity oTSan Fr«ncr«), 344 P 2d 828, 174 C A 2d 
273 

CoPB-fock V Fanion. supra n 71 
m—Live StocL Nat Bank of Chicago v Richanlsoa 26 
NE2d 751 304IllAn> 591—Townsend v Chica- 
go Transit Audunity 116 N £ 2d 170 1 III App 2d 
77 

K)—Kentncky Home Mut Life ins Co v Wise, 364 
SW2d338 

Mbhi—U itan v Minneapolis St Ry Co 96 NW2d 
08.256 Mnm 1 

li(i-4tothwcikr v St Louis PuUic Service Co 234 
SW2d 552. 361 Mo 259—^Beahan v St Louts 
PdbhcServiceO) 237SW2d 105 361 Mo 807 
NY— GhcL V Nra York Rapid Transit Corporation. 
20 N YS2d 933. 259 App Dw 1044— 

V ftooUyn & Queens Transit Corporation. 21 
NYS2d915 

NC—Ptoy V Sykes. 200 SE 923, 215 NC 39 
Or—Snnpsaa v Gray Lme Co 358 P 2d 516, 226 Or 
71 

RI—Buifce V United Elec Rys Co. 83 A 2d 88, 79 
R1 50 

Tn—Teias, NM ft OL\ Cdaches. Inc v Hill Civ 
App 266 SW2d 412. levd on oth grds 272 
SW2d91. 153 Tea 581 
Wash—Gray v Oiy of Seattle, 187 P2d 310 

(2) M^ween v Murray 24 N Y S 2d 756, 261 App 
Dkv 198 

Wash-4<lopsaa v Oty of Scanle, 207 P2d 674 33 
Wash 2d 772 

(3) Daida v Transit Authonty 241 N E 2d 

478, 100IllApp2d94 

Ry—Sontl Gr^hound Lines v Davis, l<i0 

SW2d 625. 290 Ky 362-^Allai v Miles. 265 
SW2d44S.42 ALR2d 1186 
NY—Thomas v Central Gnqrhouiid Lines, Inc 180 
NYS2d46i.6 AD2d649 
Fh V Buncili.41 A2d 873. 3S2Pn 70 

(4) hhmoe v Fiesoo Crty Lines, 113 P2d 244 44 
Gd App 2d 808 

Miim —Fbhcny v Mmimqiniis & St L Ry Co 87 
NW2d633 251 Mum 345 
Ohn—McQolliv v C"»nn»«h St Ry Go 94 N E 2d 
627 88 Ohm App 454 

(A1 —Jo!!ri««on v Sante Fe Trail Transp Co, 244 P 2d 
576, 206 OU 455 

Wash— v Oiy of Seattle, 288 P2d 830, 47 
Wash 2d 576 

(5) HnddL V Pieiiii^nuo Coach Lines Co S7N£2d 
93 73 Ohm App 409 

W Mo—ToHrinrt V St Loms Pidihc Service Co 
3l8SW2d 177 

CQ Ftekect V Rorhest'^ Transit Corp 86 N Y S 2d 
177.Z74AppDiv 1068 

(12) Cd Bupe-nv YdhnrCabCb 320P2d50R 
49C2d6S2.6S ALR2d 1 
Mo McC^rtiiy v 331 SW2d 601 

(14) Edme v New York Rapul Transit Corporation, 
22NYS2d916,260 AppDnr 872 

tastiKlkas held cnoaeiMS 
(1) Ba—Evans V Plvlxlr^ Tian^ Co 212 A 2d 
44R 418 Ph 567 

FAk to ustnict hdd oittieoB 

DC Ho 'gi j V Vngmia Stage Lmes, 191 F2d 
77(LR9USAppDC 213 

]Mgel52« 

76 m—Kovacs V Riehanlsoii. 28 NE2d 291 306 
in App 194—Holiaiid v iThr-!^ Transit Author^ 
ity 84 NE2d 861 337 ID App 100 

(I) US TAhu V Mt Mansiidd Go CAVt. 283 
F2d533 

Ga Bemd V> v Suburban Coach Go siqira, n 71 
Mo—Yoimg V St Louk Pubhc Service CO 326 
SW2d 107—Waid V Ctty Nat Bank ft Trust Cb 
of Kansas City 379SW2d614 


(5) Ark—Oxford \ Vilhnes. 334 SW 2d 66GL 232 
Art 103 

lu^f-Cttons hdd misleading 
(1) Ala—Mobile City Lines v HuRiiian 60 So 2d 
333 257 Ala 603 

Cblo—Schocn v Boulder Stage Lines. Inc 412 P2d 
905 139 Odo 531 

ni—Kiesel V Chvjgo Transit Authority 126 NE2d 
170, 6 ni App 2d 13 

Miss—Snowden v Skipper 93 So 2d 834 230 Miss 
684 

Mo—ScJiwinegniber v Si Lmiis Public Service Cb 
App 241 S W 2d 782—Grii^ \ St Louis Public 
Service Cb 249SW2d409 

page 15^ 

77 Cal—^Kerr V Kqr System Traosit Lines, 302 P 2d 
884 145 C A 2d 631 

in —^Kmacs v Riclianfsoii. supra, n 76 
Mo—^Lindquist v Kansas Qiy PuUic Service Co 169 
SW2d 366. 350 Mo 90S 

78 Mo—Fuller V St Louis Pubhc Service Cb ^^>p 
245 SW2d 675 

79 US—^Basham v City Bus Co CA(A.l 219 
F2d 547 52 ALR2d 582 

Cal—Ekodgev San Diego Elec Ry Co 208 P2d37 
92 Cal App 2d 759 

Wash—Nopson v Oty of Seattle. Wash 207 P2d 674 
33 Wash 2d 772 

85 US—Booths Pioneer Ydlow Cab Co DCPa 
46 FSupp 135 

111—doling V lUinois Cent R Go 49 N E2d 268, 319 
lOApp 311 

Tex —San Antonio Pubhc Soxice Q> v Tiubm. supra, 
n 71 

Rei^ ^4*1 idstri .hwis erroneous^ reCaseJ 

(14) OefacT mstructians 

Cal —^Forties \ Los Angdes Ry Corp supra, n 71— 
Demptey V Market St Ry Cb. 179 P2d 34 79 
Cal App 2d 216 

111 —^Elmoie V Cummifigs, supra, n 75 
Mo—Douglas V St Louis Pubhc Sovice Co 231 
SW2d 157. 360 Mo 869 

NY—Dougherty v J ft H Taxi Cbrp 76 NYS2d 
553 273 App Ehv 865—Rivenburg v ^annh Am 
SLuiCb 180NYS2d 829 7 AD2d803 
Ohm—Reiser v rincmiHifi St Ry Go 109 N E 2d 284 
92 Ohio App 24 

Pa—Puncdl v Ashhuid-Stviniokin Auto Bus Co 26 
NorthumbLJ 219 

page 1526 

86 Or—GediKy V Clark. 268 P2d 357 20! Or 67 

page 1527 

90 Ark—Otuens Coach Co v Collier 348 SW2d 
873. 233 Ark 912 

Ky—Lonisville Tencab ft Transfer Co v Langhy>26S 
SW2d93l 

Tex—Texas, NM ft Okl roac^ s v Wilhams Ov 
App. 191 S W2d 66, err lef wm 

91 Cal — Dodge V San Di^ Elec Ry Cb supra.n 
79 

Mass—^Hamson v Bo^on Elevated Ry Co 55 N E 2d 
707 316 Mass 463 

Mo-West v St Louis Public Service Cb 357 S W2d 
69 

Wash—Greene v Rothschild 374 P2d 566, 60 
Wash 2d 508 

Colons hdd pnipmly rdi 
(1) Fisher v Whitaker Ky 260 S W2d 651 
NH—Murray v Boston ft MRR 224A2d66.107 
NH 367 

NM—Hole V Womack. 407 P2d 362. 75 NM 522 
(2t US—Gfiq^hoand Corp v Jemes. C A Colo 327 
F2d 904 

Mich —v Oiy of Detmt 60 N W 2d 145 337 
Mich 674 

Okl—Sand Sprmgs Ry Cb v Cole, 279 P2d 938 
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(3| Ark—Ydlow Cab Co v Dossett, 426 SW2d 
•^2. 244 Ark 554 

(4) Bbckwdl V Fernandez. 59 N £ 2d 342. 324 III 
App 597 

(5) US—McDermott \ Cmwp Zdkihach Corp 
C ALa 418 F2d 598 

Ga—Black ft While Cab Co v Clark, 19 SE2d 5701 
67 Ga Apo 170 

Ind —Oucago ft Calumet Dist Transit Co v Radjeno- 
vich 212NE2d 161 141 Ind App 18 
Mks— Snowden v Skipper 93 SoZd 834 2% Mks 
684 

Mo—Harding v Tnplett. App 235 SW2d 112— 
McFarlands St Louis Cab Cb App 2S2SW2d 
861 

N Y —Bdfbato V Vollmcr snpra. n 75 
Ohio—Robmson s City of Oevdaiid. Transit System, 
Anp 113N£2dll8 
Wasn —Anderson \ Hamson, supra, n 75 
Wk—^L evner v Northland-Greyhound Lmes ot 
286 NW 68. 231 Wis 554 

(6) m—Ctibb V kfaishall Fidd ft Cb 159 NE2d 
520 22 DlApp2d 143 

(11) Other instnictioiis 

OS—Engdv F W Woolwonh Cb CANY 213 
F 2d 482—Pilch \ Pennsylvania R Co CANY' 
245 F3d 76 

Ala—Polkud v Willums. 191 So 225 238 Ala 391— 
Linvdle s Oiitenden. 133 So 2d 381 272 Ala 630 
Cal —Wihon v Oty and County of San Francisco. 344 
P2d828. 174CA2d 273 ' 

Ga—Bibb Transit Cb \ Scott, 114 SE2d 43, lOI 
GaApp 352 

ID—Neenng v Illinois Oait R Co supra, n 75 
Mo—Statfer v St Louis Pubhc Service Co App 300 
SW2d 831 

Ohm—Bober V Smalley 101 NE2d 147 89 Ohm App 
161 

92 DC—Grober v Capital Transit Co DC 119 
FSupp 100 

93 Ala—ftimingham Electnc Co v Davisi. 13 So 2d 
888. 244 Ala 338 

Cal —Fonnosa v Yellow Cab Cb. supra, n 71 
ID—Hams v IDniois Power Cb 60 N£2d 581 325 
Ill App 624 

Ind —Oii'^gn ft C^iliimet Disi Transit Co v ^lavat- 
zaLcs. 156 N £ 2d 902. 129 Ind App 337 
NH—MurrayV BostooftM R R 224A2d66.107 
NH 367 

Pa—Kruger v Pomsylvania R Cb 136 A 2d 79, 390 
Pa 496 

Tenn—Stacks V Veterans Cab Co 366SW2d 539 SI 
TcamAjqi 272 

Va—Ydlow Gib Cb \ Eden, 16 SE2d 62S 178 Va 
325 

WVa—Abdullas Pittsburgh ft Weirnm Bus Co 213 
SE2d 8ia 158 WVa 592. 89 ALR3d 994 
Mo—Payne v Stott, supra, n 70 
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94 Ill—O^hy ' Transit Audiraity 85 

NE2d 339 337 Bl App 216 

Mo—G^noux V St Louis PuUk Sennoc Go App 
180SW2d 784 

7 US—Remia-\ FlyingEa^e Wbiteway Lmes,CA 
Cbnn 172F2d831 

Ala —Gnssom v Dahan Icc Cream Co 40 So2d 333 
34AUApp 282 cert den 40So2d 339 252 Ab 
235 

ni —^Ivy V Chicago Transn Authonty 161 N £ 2d 881 
23 in App 2d 251 

Miss— ^Lambert v Lon, 222 So 2d 8lo 
Mo —Duimeicr * St Louis County Bus Co 203 
S W 2d 445—Jaiboe v Kansas Qiy PuUic ServKjc 
Cb 220 SW2d 27 359 Mo 8—Giiratoim v 
Kansas City Public Service Co Am» 243 S W 2d 
539 affd 251 SW2d 59 363 Mo 359 
Ohm—GenioCuitt v Youngstown Municipal Ry Cb 
lOS N E2d 633. 157 Ohm 396 
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Instnictioiis hdd proper mider pleo^in^ and 

(1) Misscian Fac Transp Co v O'Neal. CCA AiL 
1Q5 F2d 62S—Greyhound Cbrp v BlaLI^ C A Wish 
262 F 2d 401. 

Ala—South- tcu Gre^HMuid Lines v P^llsihAn 13 
So 2d 66a 244 Ala 449 

Alt—Mwonn Pac Tiaitsp Co v Shepherd. 157 
SW2dS01. 203 Ark 412 

Gal Dkjwate v Los Augeies Transit Lmes. 179 P2d 
Sa 78 GalAiqild 860 Pic.aOu v Holly Sugar 
Goqi. 237 P2d 28. 107 C A 2d 298—Bianddius v 
Qty and County of San 306 P 2d 432 

47C2d 729 

Ga—Radio CUsv Tolbert. 71 S £ 2d 26a 86 Ga App 
181 

in —Nceni^ V Illinois Cent R Cb. S3 N E 2d 271 
321 HI App 625—McNcal^ V UliiKasOnt R Co 
193 NE2d 879, 43 01 App 2d 460 
Ind— Rys V BoycT App 26 N£ 2d 62. 
108 bid App 161 

Ky—KoHTcn Coadi Lmes v Siler 197 SW2d 406. 
303 Ky 263 

li^os—Harxison V Boston Elevated Ry Go S5N£2d 
707 316 Mass 463 

Mich—Gsinsuv Muir, 6 NW2d 531 303 Mich 323 
hia—VaUqr v Kansas Qty Piddic Semoe Co, App 
259SW2d387—Oomis V Seats. Roebuck A Cb 
App^ 461 SW2d 325 

Nieb Pkuitt V Ltnooln Oty Lines, 22 N W2d6Sl 147 
Neb 204 

NH—Alkn V State, 260 A2d 454 110 NH 42 
duo—Galiiher v Campbell. App 125 NE2d 7SS 
dd—Tuba Qty Lmes v tou. 226 P2d 937 204 
del 38 

SlC—T homas v Arts>ntT Gik.yl'Coipanitioii, 29 
S£2d 19a 204 SC 247—Rofamson v Duke Pow¬ 
er Co. 48 SE2d 808. 213 SC 185 
Va—Vugniia Electnc & Power Co v Clait. 19 S E 2d 
693. 179 Va 596 
64 C J pt 751 note 91 

Wis—Crowder v Mil..-~**W & Subuifaan Transpon 
CoipL. 159NW2d 723 39Wis2d499 

(9 Oopcnler v United Elec Rys Co. R1 100 
A2d 85a SI RI 196 

(3) Adanuc GRyhound Lmes v Lovett, 184 So 133 
134 Fla 505 

(j) n gf '*ry V. Cea Power Co, 6 S E 2d 454 61 

GaApp 505 

but—N_ s -* Qty Lines. Inc v. Hum, 250 N £2d 
S07. 145 bid App 278 

Wadi ^ V Tacoma Tianstf Co. 314 P2d 638. 
SO Wash 2d 688 

Ga—Alabama Gnat fovtl -m R Co v 
Mc9ty«. 15 SE2d 563. 65 GaApp 153 
Ky^^i n"- Ry Cou V Lowe; 133 SW2d 742. 280 
Ky 465 

Mo—Jones v Kiim. 157 SW2d 797. 236 MoApp 
794 

NJk(f—“F k: pso^v/-:*—r 285 P 2d 507.59 N M 
400 

N.C IlaAb. V AdantK Grwyfaoiuid Qxp. 90 S£2d 
71a 243 NC 346. 58 ALR2d 939 
CMd—G A.Nichob0> v 129 P2d599.191 

dd 296 

<9) WcsiemftA R R v Fowler, 47 S £ 2d 874 77 
GaApp 206 

<10) Ark I'^sT 1 Pm: Tranqii, Go v Miller, 299 
SW2d41.227 Aifc 351 

Cm—Me V Fanion. 1 A2d 143. 124 Conn 549 
DL -Vr V Bhie Cbb Go. 54 NE2d 257. 322 

mApp 277 

bid—SmDowCoach Lmes V Cospave. 15N£2d92. 
214 bid 532 

lo .1 V Cbatniy GabCb. 297 NW 877, 230 

Iowa 443. 134 ALU 635 

lid ?-*'- 0 vTnimtCo V SunCabCo. 124 A2d 
567. 210 Md. 555 

<11) ■'-lyf jf V. Cm v* Power Co, supra 
m—Rotiieli V Qnraffi Tnnst Authonty. 125 NE2d 
283. 5 lllAni2d m aOii 130 N£2d 172. 7 
DI2it 172. 


Mo—^Mullen v ^ Louis PuNic Service Co. App, 380 
S W2d 95a transT to Sup 389 SW 2d 838 
OU—Transport Ins Co v McAlister, 355 P2d 576 
(12) Wash—Blood v AUted Stores Cbrp 381 P2d 
742, 62 Wash 2d 187 
(18) Other instructions 

Ark—Crown Coach Co v WhitaLer 186 S W2d 94a 
208 Ark 535 

QLl—OUahomaRy Co v Roebuck. 240 P 2d 775. 205 
Old 549 

Wash—Cheene v RotlKchtld 374 P2d 566, 60 
Wash 2d 508 
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8 Mo —Shellty V St Louis Public Service Co App 
279SW2d 182 

Ohio—Gentcdanti v Youngstown Muniapal Ry Co, 
10SNE2d 633 157 Ohio 396 
Instnictioiis held erroneoiis nnder the ple«dingn 
and erideiiGe 

(1) Cal—Tityifiiwiii V Los Angeks Transit Lines, 
185 P 2d 616. 82 C^ App 2d 183—Guerra v Handle y 
Holds. Inc 1 CalRptr 330 347 P2d 674. S3 C2d 
266 

Conn—Huntadi v Stradidd Hb^ 119 A 2d 321, 143 
Conn 77 

DC—Washmgttm v W^ishuigron, Vugmia ft Maryland 
CbachCb.DC 250FSiipp 888 
111 —&ins V rtucago Transit Authonty, 129 N E 2d 23, 
7 111 App 2d 21 

Mum—Derrick v St Paul City Rv Go. 89 NW2d 
629 252 Mum 102 

Mo—Mullen v St Loms PiiUic Servux Co 389 
SW2d 838—Snyder v Hdigra. App. 381 S W2d 
376 

Ndb—Sanders V Chicago B ftQR Cb 292NW 35 
138 Neb 67 

N Y —Shafter v New York Oty Transit Authmity, 171 
NYS2d 598. 5 AD2d 32a app and rcaig diai 
173 NYS2d991. 5 AD2d989 
Wash—Nopson v Oty of Seattle, 207 P2d 674, 33 
Wash 2d 772 

Wis—Crowder v Milwaukee ft Suboiban TiaiD|juil 
Corp. 159 N W2d 723, 39 Wis 2d 499 

(3) Mo—^r^nlHiin V & Loms PuUic Service Co 
App 360SW2d243 

(4) Cal—Wilson v Los Angeks Trona Stages, 284 
P 2d 951, 133CA2d756 

Q-—Swam v Oregon Motor Stages. 82 P 2d 1084, 160 
Or 1 118 ALR 1225—Frangos v Edmunds, 173 
P2d596, 179 0r 577 

10 Mb—Shdl^ V & Louis Public Service Co 
App 279 SW2d 182 

Wash—Andasonv Hamson. 103 P 2d 32a 4 Wash 2d 
265 

11 US—Burhngton Tran^ Co v Stedtz, C A Colo, 
191 F2d 915 

Ga—Bibb Tranat Cb v Scott, 114 SE2d 43. 101 
GaApp 352 

Ky—Cmcniinti, Nt-iwhi & Ccnmigton Tran^ Co v 
Fischer, 357SW2d870 

€Xi—Jofansou V Santa Fe Trail Transp Co, 244 P2d 
576, 206 OU 455 

Wash—And'fsm v Hamson, supra, n 10 
bisinctkiiis held cmnieoBS as not snpportad hy 
the evidence 

Wash—Fkmiiig v Oty of Seattle. 275 P2d 904 45 
Wash 2d 477 
(6) Other instructMMis 

Ala—Mobde Qty Lmes V Hufinun. 60 So 2d 333 257 
Ala 603 

Minn—Sutton V St Paul Qty Ry Co 90NW2d 722. 
252 Mmn 481 

InstractUMS hdd not improper 
(3) Other iminictioiis 

Cal—^Hardui v San Jose Oty Lines, 260 P 2d 63 41 
C2d432 

Mo—Dwner v Mid—American CowJvs, Inc 378 
S.W2dS09 

Va—Tcnmnal Cars. Inc v Wagner. 135 SE2d 802. 
205 Va 214 
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12 Va—Longs Baggage Transfer Co v Mootv 
S£2d 221, 198 Va 608 

13 Ala—^Henderson v Soudient Ry Cb m, 
234 

III—^Kovaesv Richardson. 28 NE2d 291, 306111^ 
194 ^ 

Mont —Hickman v First Nat Bank of Great Riih ic! 
F2d 275 112 Mbnt 398 

16 ni —^Ward v Peona Transit Lines, 118 N£ii 
611, 2 Ill App 2d 170 

17 Ga—Soon V Torrance. 25 SE2d 12^ 69 Gi 
App 309—Westeni ft A R R v Fowler, siqm 

Iowa—Doserv Intcisiate Power Go 173NW2dSS 
Mo—Hodlerv St Loms Public Service Cb sami 
7—Padgett v St Louis Piddic Service Cb, Aw 
240SW2d970 

N Y —Bloom V New Ymk Qty Transit Auduntt W 
NYS2d588.42 AD2d696 
Tea—CarpenterV TnmtyftBVR Cb CivA|^,UE 
S W 363, 368, revd on oth grds 184 SW M. 
Airhne Motor v Cuny QvApp. p 

SW2d98, err ref wm 

Wash—^Wilooxen V City of Seattle, 203 F 2d 638, i 
Wash 2d 734 

Instroctaons hdd pnqier 

(3) Odier instructions 

Ala—Henderson v Southern Ry Cb, supra, a I 
Cal—^Diderle v Ydlow Cab Cb 128 P2d 1313< 
Cal App 2d 691—Connor v Pacific GiqrkM 
Lmes. 232 P2d SOa 104 CalApp2d 
V OtyandCjouiUy ofSanFranasno.2S2P2dfi9 
115CA2dS06 

DC—DC Trangt System, Inc v ^ngt^adCA.lh 
F2d 445. IQS USAppDC 264, 72 AL12 
129a cert den 80 SQ 62. 361 U S 819. ( 
LEd2d 64 

Ga—Smith v Atlanta Transit System. Inc 127 SE8 
857, 106 GaApp 6£6 riiilhps v Hbwnd, Ut 
SE2d473 109 GaApp 404 
in^Stollecy v Sprague, 22 NE2d 276^ 301 mAp 
209-Coljb V MaishaU Field ft Co, 159 NEk 
520, 22 in App 2d 143 

Mo—Diener v Mid-Amcncan Coaches lac, S 
SW2d 509—Fairley v St Louis Public Serm 
Co. App 389SW2d378 
Ohio—Gnywna v Yoopgstown Mumctyal Ry Ci 
supra, n 7—GvHiher v Campbea App, ff 
N Eld 758 

Old—Sand ^iniigs Ry Co v ColCi 279 P2d 931 
Tea—^Auhne Motor roaches v Owens, CtyApp, 19 
S W2d 802. err ref no rev err 
Va—Tennuia] Cars. Inc v Wagner, 135 SE2d 8E 
20S Va 214 

Wash—Anderson v Hamson. siqna, n 10--Ptgei 
Spokane Qty Lines. Inc 317 F2d 1076 S 
Wash 2d 308 

In actHms against carrier and otters 

(6) Other cases 

U S —Red Top Cab ft Vh^gjptgr Co v Ma«lolD CA 
Fla, 190F2d668 
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18. DrEr^iKn hdd prom BOt dgeettNutt 

(2) O ther definitinns 

ni—Allen V Pire, 242 N E2d 45a 102 lU App2d4Ii 
Definitioii of ‘^roxiBiale cause** held emaeau 
ete. 

(2) Other cases 

Aik—Cbllier v Qtizens Cbacfa Cb. 330 SW2dR 
231 Ark 489 

Tea—fflad v Dallas Ry ft Teimnul Go, Ovityp 
254 SW2d 147. alM 257 SW2d 416, 152 To 
343 

19 Cal—Wibom v Qty and Cbunty of San Fnas 
co ,344 P 2 d 828 174 CA 2 d 273 
Mo—A«»+-son V BramfT Intent Airways, 327 SWi 
112 



13 CIS 175 

20 Gi — Transit Co v Scaiboioiigh. S3 S E2d 
221 . WGaApp 427 

Hu—HiaaiM y Kansas Qty Public Service Co App 
289SW2d 141 

!,C-Voaiigv Anchor Co, 79 SE2d 785 2J9 NC 
28S 

24 Cal —Mwdn A V Maricet Street Rv Co 81 P2d 
9S0. 11 Child 724. 118 ALR S33-4k«odler \ 
Maito StRCt Ry Go 81 P2d 475 27 Chi 
App 2d 562 

hd-Gaiy Rys v Wilfaniis. 89 N£2d S 6 a 120 Ind 
App 21 

liD—Duncfcer v St Louis Public Semoc Co App 
241 SW2d 64—Wuc v St Loots PiAlic ServHx 
Co 357SW2d902 

nhft-Andeison v City Cab Co App 38 NE2d 
214—iiiiL V New York Gent R Co 56 NE2d 
931 

bstnctioBS hdd proper 

(I) Cal—ftanddius V and County oTSan Fnin- 

cHD0b306 P2d432.47C2d729^-Kah7eiKll V Stevens. 
336 P2d 250^ 168 C A 2d 370 
Gi-Brown v Kiilaiid. 134 S£2d 472. 108 GaApp 
651 

ID—Scoileiy v Spngue^ supra, n 17 
Mo—Lopg V St Loms Pubbc Service Co App. 288 
SW2d417—Hanirv St Loms Public Service Co 
355SW2d922 

N V Qty Service Transit Go 66 A 2d 864. 2 

NJ 458 

Oho—t> V Yciwi^'oi'n Momapal Ry Co, 
IQS NE2d 633. 157 (Kuo St 396 
Ih—Tafcaev Daudb.d. 88 A 2d 86 . 370 Fa 389—Mar- 
tm V PIm*-* 4|^ - Suburban Transp Cb, 257 A 2d 
535 435 Pa 391 

Tam—Nub-Wilson Funeral Home, Inc v Greer 417 
SW 2d 562. 57 Tom App 191 
Wash—^Anderson V Hainsr , supra, n 10 
WVa—Isabcnav WestViismiaTransp Co SlSEld 
318.132 WVa 85 

IromdiiMS hdi erroBeoas tm to presanptuws 

mad twpdi'M «f proof 

(1) Bruit V Western Air Lmes. CAUtafa, 169 F2d 
214 

Ma—Hodge V Du nagb>A Rl- t ic Co. 184 So 40, 
236 Ala 586 

Q1 IVLDOui V CSsy and Gaunty of San Franosoo. 225 
P2d 14. 101 ChIApp2d 123-Scl«c-nbr h v Key 
System Transit Lmes. 335 P2d 725. 168 CA2d 
302 

m—Gnson v Weston Hotel COrp. 115 NE2d 900, 
351 mApp 523 

Mum—T: r d v St Phtd Oly Ry Co. 89 NW2d 
629. 252 Mum 102 

Mo Ib^ks V East St Loms CUy Lmes, App. 149 
SW2d 440—Hodlcr v St. Louis Fubiic Semoe 
Go. nqua, n 7—Rodnreder v 9t Lotus Public 
Service Go. 234 SW2d 552. 361 Mo 259 
NC Pu.y V S^ 200 SE 923 215 NC 39 
WVa—I^Y Jnlans.59SE2d6B9 134WVa 400 
O) m—Goeitz v <: ago A NW Ry CO 153 
N£2d4<A 16niApp2d26I 
(4) Afahama Great SoiitiiL.u R Co v BfcP iui, 
»|in.u 7 

( 8 ) Cd *faiIncL V hfulcet St Ry Cb, App 74 
P2d 328, subs op 81 P2d 9501 11 OJ2d 724 118 
ALR 533 

Ga—AdutmCoaBtlAeR*^ v Tbomas. 64 S £ 2d 
301. S3 GaJ^ 477 
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25 US—V Pennqdvania Greyhound 
Lmei.CC A Va 160F2d496 
Ak—Plollard v Gouiler 191 So. 231, 238 Ak 421 
Chi—MhUktem V C- H St Chble Ry Go, 167 
P2d239 73CBlApp2d641 Fi...aie v Key Sjys- 
ten Tiamrt Imea^ 331 P2d 991. 165 CA2d 391 
HI—Gsraon v Wetfon Hotel COrp 115 NE2d 8001 
351 inAppLS23 
13 CAS —5 
19 B 6 PP. 


Mo—Sharon v Km&as Qty Public Service Co App 

208 S W 2d 471—Whne v St Loots Public Servioe 
CO App 249SW2d 498. affd 259SW2d 795 
364 Mo 111 

N Y—Delia Croce V City of New York. 162NYS2d 
703. 3 AD2d920 

Ohio—FetnbdB v Beiul Hotel Co. A^i 85 NE2d 
296. levd on oth grds. 89 NE2d 569 152 Ohio 
SI 417 

Ph—Archer v Pillabdidt Rys Co 37 A 2d 539. 349 
Pa 547 

loob hdd proper or eitOAe4ma3j retosed 

(4) Mo—White V Si Louis Pubhe Service Co. 259 
SW2d 795 364 Mo Ill 

(5) Other instructions—Remer v F^g Eac^c 
Whileway Lines, C A Conn. 172 F 2d 831—Greyhound 
COrp V BlaUey C A Wash 262 F 2d 401—Wooten v 
Fienns^vanu R GO C A Ind. 288 F2d 2201 cert den 
82SCt 34 368 US 819 7 L Ed 2d 24-^tiles v Gove. 
CAMont.345F2d99] 

Afl —Johnson v GreenGeld. 198 S W 2d 403 210 Ark 
985 

Cal —Km V K^ System Tranat Lmes. 302 P 2d 884. 
145 C A 2d 631—RoUms v Department o€ Water 
and Power Qty of Los Angeles, 26 Rptr 162. 

209 CA2d 526 

Fla—Thoniasfm v Miami Transit Co, IfX) So 2d 620 
Ky—HaUv RatiifT. 312 SW2d 473 
Mo—^^tler V St Louis Public Service Go Aj^ 300 
SW2d 831—Hombetger v St Louis Public Ser- 
vueCO 353 SW2d635 

NJ—Sibley V Oty Service Transit CO 63A2d 708 I 
NJSuper 199 aflU. 66 A 2d 864 2NJ 458—Pi- 
sano V S Kkin on the Square; 188 A 2d 622, 78 
NJSuper 375 

Ohio—^Doenng v Oty of Oevekud. App. 114 N E 2d 
273 

SC—Robaiso.iv Duke Power Co supra, a 7 
Wash—Shay v Paikhurst. 229 P2d SIO. 38 Wash 2d 
341 

Ws—Turk V H C Prangc Co, 119 NW2d 365, 18 
Wis2d 547 

InstnictMiiis iwld erraiieoiis 
(3) Other instructions 

US—^Lobd V American Airhnes. CANY. 192 F2d 
217,c«t den 72SQ 558.342US 945.96LEd 
703 

Cal—P'mpswy v Mufcet St Ry Cb 179 P 2d 34 79 
Cal App 2d 216—Shaw v Pacific Grgrbomid 
Lmes, 323 P2d 391. 50 C2d 153 
DC—DC Transit System, Lw v C A. 266 

F2d 465 lOS USAppDC 264 72 ALR2d 
1290. cert den 80 Sa 62. 361 US 819 4 
LEd2d64 

Mo-^7nnd»r v St Loms PuUic Service Go, App 
241 S W2d 64—FuBer ▼ St Lotus Pubhe Service 
Co. App. 245 SW2d 675—Fairky v St Louis 
Public Servme CO. 362 S W 2d 549 
Biont—Whitn^ v Noitfawcst G<bjhouud Lmes. 242 
P2d2S7, 125 Mont 528 

Ndb—Westoov Gold A Oo, 94 NW 2d 380; 167 Neb 
692 

Ohm—Fmk v New York Cent R 0>. supra, n 24 
Fa—Phdictav PkttsbuiebRndway5Co,209 A2d289 
417 Pa 581 

Wadi—Keller v Ci^ of Seattle, 94 P2d 184. 200 
Wash 573 

Wb—Z uuo V Mdwaiikee Eke Ry ft Transport Go. 
74NW2d791 272 Wb 21 

KpresniBptioB** or ‘^c.cnee” 

C2) Odier matters 

Or—v Gray Lme Co, 358 P 2d 516, 2t26 Or 
71 

Bdiaiice opoa res ipsa lo^ntor not loot 

Mo—Srfc — pr>.hgr V St Loob Pobbc Service Go 
App, 241 SW2d 782 

EvUron hdd niR to oMke iiBtnicfitm nuwees- 

DC—W*-1 ^ V W--^ igUMi- Virgiiua ft Maryland 
COachCo DC 250FSOPP 888 
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InstrnctiOD on res rpas loqidtiir not reqnmd 
under aremnstanoes 

Ky—Moore v Lexington Ttansil Corp 418 SW2d 
245 

Md Ileisci'iaBa v Balumore ft A R Co 292 A 2d 
140, IS Md App 657 

pnael534 

26 Mo—Hall v St Loub Pubhe Service CO 266 
SW2dS97 transf App 259SW2d88 

Iastiiict»His no Matntwy pres nm pdon kdd im¬ 
proper or emmeons 

Ga—Pope V Chb CO S3 SE2d 3ia 90 

GaApp 560 

27 Cal —Annsttoug v Facilic Gieyhoond. Lines, 168 
P2d4S7 74CalApp2d367 

28 Cal—Modkrv Market Street Ry Co,&upca.n 
24 

m—Piacetttev minoisOut R Co 123NE2dS94 4 
lUA|92d 113 

30 Gal—Oeshotel v Atrhiwin. T ft SF Ry Go 
272P2d7I 136CA2d303 

page 1535 

34 Mo—Quswtinpdar v Kansas City FuNic Service 
Go 224 SW 2d 396. 240 Mo App 1134 

35 Wb—V Holi, 127 NW2d 9 23 
WB2d41S 

36 Chi—V Market St Ry Go. supra, n 
2S-Statk v Ydlow Cab Co 202 P2d 802. 90 
Cal A]^ 2d 217—Siaiw v Pacific Gic^muiid 
Lines. 323 P2d 391 50 C2d 153 

InsfractiiHis hdd not erroneoiis 

(4) Other canes 

Mo—Bums V Kansas Fubiic Service Cb 273 
SW2d 184 

Fa—Takac v 13anifo.d. 88 A2d 86. 370 Ph 389 

JastmetHMs heU erroneons 

(3) Other mamcnans 

NJ—Gagiiov Ydlow Cab Co. 164A2d3S3 

38 Ga—Daughtry v Gecagia Power Co, supra, n 7 

Mo—Noe v Thom.r- . 173 SW2d 896—Snyder v 

Hedges. App 381SW2d376 

Instniclions hdd not midcadinfe con ft Bing or 
prejudicial 

ni—r ir V nifTJigo liftitor Coach Co, 123 
NE 2d 350, 4 m App 2d 84 

Wb— Van Biktre v Bildwankec Eke Ry ft Tianqiort 
Co 67NW2d 831.26S Wb 399 

Instractiioiis held nnskanliitg 

(1) Wash—Nopson v Cuy of Seattle; supra, n 8 

39 Cal—Stark t YeDow Gab Co. suiaa. n 36 

§ 770 -Verdfict, FinHini^ and 

Jadgmoit 

Libraiy References 
Garners «=»322. 

40 Mo—F^L a.*a.. V St Loob Pubhe Servioe Co, 
253 SW2d 122. 363 Mo 651 

N J —Dnce v Austin. 105 A 2d 680 

SC—Odom v Weatk^sbee. 81 S£2d 788. 225 SC 
253 

T«—Aithnc Candies v Caver. OvAjqi. 222 SW2d 
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822—Tomasft v Shiev^ioil Rys Co, App, 98 
So2d S54-Kiiig V King. App. 210 So2d 917, 
afltt 217 So2d 393, 253 U 270 
NY-Noms V 129 NYS2d 100 

N.C—tmisfiml v MarshalL 55 S£2d 194. 230 NC 
610 

h l\dmulov BlneRidgeTfaiisp Co. 113 A2d 157, 
382 Fh 316 

Wadi-^i*^ \> V nr - 1 Pne Lmes. Inc 364 
P 2d 793. SB Wash 2d 702 

41 CkL—Hams v Snuth, 112 P2d 907, 44 Cal 
App 2d 694 

Comi MeW - V Ca :xf jf Railway ft 1 
Oi.9AJd720L 126Gniin 127 
OC-GqHtal Transit Co v Webbw 142 F2d 757 79 
IJLSAppDC 58 

Ind-OtM^ South Shave ft South Bend RR v 
Brown. 320 NE2d 809. 162 IndApp 493, ich 
den 323 N£2d 681. 162 IndApp 493 
Maas Vir,^ v Boston F i M Ry Cb. 55 NE2d 
707, 316 hbu 463 

y^Sdk V FuBcr. 18 S E 2d 234. 179 Va 30 
WVa—Adkms v Rabgh Tiantt Co, supta. n 39 
41 m Y Ouaigo Transit Audionly. 125 

N£2d 283. 5 mAppld 1901 nfid 130 NE2d 
172. 7 mid 172 

« PA—Omeov . Tiuap 0 ». 176 A 2 d 

896^ 405 PA 532 

48. Ga-Aibma Timnii SjyMcm. Inc v AUen. 113 
SE2d 479. 101 GaApp 731 


La—Dingle V Riduids Genler loc.App 209 So 2d 
350 

46 US—DcNiodov Palmer DCNY 38FSupp 
874 afhl 125 F2d 126 

La—Wmk v Thoi , supra, n 12 

NY—Maztoum v New York, NH ft HRR 115 
NYS2d238 

Pa—^Ansclid. V FLaimylvama R Co mpra. n 19 

Va—Virginia Stage Lillies V Newcomb, 47 S E 2d 446, 
187 Va 677 
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47 US—Orr v Sonthm Pac Co, CAChl 226 
F2d 841—Lento v Ddawaie, L ft WA Cb 
CANY, 374F2d 113, cert den 90 SO 1397 
397 US 10S4.25LEd2d 670. idi den 90 SQ 
1875 398 US 954. 26 L Ed 2d 298 

Mkh—Schmid v Moiehead. 53 NW2d STQt 333 
MkA 611 

49 US —(l*Daiiid v Pennqdvaiua R Co sn|ica, n 
14 

La—Gol-Nein v Nob Cafas. Inc., App. 102 So2d 
74—Ibyes v Baton Rouge ^ Cb App, 110 
So 2d 212 

NY—Rees v City of New York. 135 NYS2d 311 

Or—Herron v Rose Cdy Transit Co. 431 F2d 831 
247 Or 616 

Wis—Jacobs V Mihvankee ft Suburban TtaiM|M.L 
Corp, 165 NW2d 162,41 Wis2d661 

3reet car 

Cal—Jonas v Los Aogdes Ry . 136 P2d 

39. 57 cal App 2d 824 

Tram 

US IVU- kWy OiiragoftNW Ry Co siqia.n 
36 

Ohio—Masters v New York Cdit. R Cb. 70 NE2d 
898. 147<HiioSt 293, cert den 67Sa 1519 331 
US 836,91 LEd 1848. ndi den 68SQ 33,332 
US 786,92LEd 369 

50 Cal—Gamwdl V Key System Transit Lmes. 294 
P2d 1035, 140CA2d308 

Wk—V an Matre v Mdwaukee Elec Ry ft Trsiispoil 
Go, 67 N W 2d 831. 268 Wis. 399 


(2) Other cases 

Kan—&iulh v Wichita Tianqi Goq>, 293 F2d 242, 
179 Kan 8 

51 in—Eileis V rincigo Timisrt Anthcai^, 119 
N£ 2d 449, 2 ID App 2d 233 

53 NY —Rees v of New York, siqaa, n 49 

54 RI—Woodward v United TtansdCb. 181 A2d 
622, 94RI 446 

Ev -* hcH anflkaad to Aow standmg pr gr 

did not assnme nsk ofuBury 

NM—Hoakmsv AiA ]iir Afuc Bos Go. 382 P2d TOO, 
72 NM 217 

55 US—Jbhnstxm v Gi^yF vird Corp. DCMd, 
139 FSiqip 531 

Gal—Ti«. tn**n v Los Angdes Transit Lmes, 185 P2d 
6l6w 82 CdAppZd 183—Gcrfeis v San Di^ 
Tianstt Systran, 272 P2d 930^ 126 CA2d 733- 
Tait V Qty and County of San 300 P 2d 

74, 143CA2d787 

DC—Butler v H C-hp^ MunApp. 54 A2d 644 

Fb—Motor Tnnsit Co v s 19 So2d 57, 

154 Fb 798 

ni—Gbbbv MarahaDFAklftCb. lS9NE2dS20i2Z 
mApp2dl43 

Mich—Tkito JS’ V Fite, 55 NW2d 824, 335 Midi 
267 

Tenn.—Gr^ v Brown, 217 S W 2d 769, 188 Term 152 

NY—Ab.avi.1* V Ohihm^'s. Inc, 37 NYS2d 657, 
265 AppDrv 855 

Pt rod w rote cause 

La—Hams V Slu,.v.vQ*i Rys GA. App. S3 So 2d 317 

56 Od—Combs V Los Angdes Ry Corp. suiua. n 
9 
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La—Jaknbec v Southern Bus Lmes, App, 31 So2d 
282—Tomasik v Shievcpoit Rys Cb. App 98 
So 2d 5S4 

Mo—Haidmg V Tnplcn. App 23SSW2dll2 
NY—Desmondv Doyle. 160NYS2d 738, 5Misc2d 
490—Srvhlmap v New York Qiy OaiuJahS G«p, 
178NYS2d39a 11 Misc2d727 
Va—Yellow Cab Go v Eden. 16 SE2d 625. 178 Va 
325 

WVa—Taphev v Consolidated Bus Lmes. 55 SE2d 
881 133 WVa 291 
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57 NY—Kaese v SS Ktesge 0>. 186 NYS2d 
733. 8 AD2d 908 

EvidewM snffwaciit to sm«t fiadiwg of ao 
oontiiliatoiy nigjlgiaicic 
US—US V Trubow. CACd,214F2d 192 

60 Aik—Missoon Pac Tiansp Cb v Gathne, 299 
SW2d 829. 2Z7 Ark 566 

DC—Swank v Caqidal Ttansd Co, CA. 220 F2d 
807, 9SUSAppDC 127 

m—Walterv mmoisCent R Cb. 154NE2d331.19 
m App 2d 481 

La—Deason v Greyhound Corp, ^ip 114 So2d 
78—SriMirrr v Randle. App. 209 So2d 327 
Mich—P«ilfni« V Nutt. 69 NW2d 825 342 Midi 
335 

Mo—MaDett v St Louis Piddic Service Co, 308 
SW2d720 

NM—Ellis V Sualbciu Fbc Cb 169 P2d SSI. SO 
NM 76 

NC—Winptev Atlantic ft NCR Co 17SE2d6, 
220 NC 251 

WVa—^ttLhaiil V Qty Lines of West Vnguua. 66 
S£2d276. 136 WVa 278 

61 US—®— - V Fuui.jdvaiua R Co, CCA 
NJ 144 F2d 950-Gnylioimd Cntp v Jones. 
C A Colo. 327 F 2d 904 

in-4liaddai v nneago Transit Aut hority, 99 N£2d 
706, 343 NApp 648 

La—Johnson V Cu-A® jr Lmes, Inc, 

113 So2d 114. 74 ALR2d 1328 
NJ—Sanders V Hudson ft MR Cb Siip.3A2d86b 
121 NJLaw 406, add 5 A2d 686, 122 NJLaw 
376 

NY V New York Qty Omnibus Corp. 139 

NYS2d778 

Wis—ZoBO V Mdwaukee Elec Ry & Tran^ort Co 
74NW2d791 272 Wis 21 

64 ID—Goertz v Cl^^ago ft NW Ry Cb. 1S3 
N£2d 486, 19 ID App 2d 261 

Miss '4icCHl"nv nfanasGent R Co. 37 So 2d 738, 
204 Mss 432 

page 1591 

65 Mo—Gniky V St Loms Public Sravioe Co, 256 
SW2d75S 

§ 803. Questions of Law and Fact 
Ubnury References 
Gamers «=»347 

66 US Baueli v rV'-ago ft RW Ry Co CA 
m 207F2dS 

Cbl—W*ihnnvor> V Pacific Gieybomid Luks. 209 P2d 
146. 93 Gd App 2d 484 

ni—Kiotke V < gn, RI ft PR Cb. 327 NE2d 
212. 26 ID App 3d 493 

Mich— V i. S3 NW2d m 333 

Midi 611 

NJ—Massotto v PiMic Service Trans¬ 

port. 176A2d280,71 NJSuper 39 
NY—Sdil^cierv Dowfang, 13 NYS2d^257 App 
Div 1011. afld 28 NE2d 724, 283 NY 721— 
Abeirv Qiy of New York. S3 NYS2d 69, 269 
AppDiv 7aa aSd 66 NE2d 3Q0i 295 NY. 789. 
motHn drat 67 NE2d 526, 295 NY 893 
Va—Cb v^-'-eftO Ry Co v Satbr.20S£2dSI6, 
179 Va 609 
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held insaflldent to show coBtribatory 
MgliBtoce to natter of law 

(1) US—^Fiedler V ChiMgo&NVr Ry Oi CA 
Ill 204 F2d S13—Amencjui Airiines. Inc % Mar- 
chanuCARl 249 F2d 612. 75 A LR2d 843 
Mum—Bixby v Mimie^hs. NonhGdd ft Southern 
Ry Co 283 N W 493 204 Minn 316 
67 US—Cestanc v Pennsylvania Greyhound Lines. 
CCA Fa 139 F2d S6^ Murray v Rio Grande 
Mntc.t.ay, C A Utah. 171 F 2d 82 
Atfc—^MissounPac Tiaiisp Co v Kinney 135SW2d 
56, 199 Aii 512 

DC—^Evans v Greyhound Corp App, 200 A 2d 194 
Ga—Central of Georgia Ry Co v Roberts, 95 SE2d 
693 94 GaApp 600 Reid on oth gids 97 
S E 2d 149 213 Ga 13S—Golombos v Hadley. 203 
SE2d 872. 130 GaApfiL 599 
in —Hilk V riti'^go Transit Authority 118 N E 2d 65 
ini App 2d 44 

Mass—Snow v Boston Elevated Ry supra, n 9-^jr- 
itton V Boston Elevated Ry Co supra, n 41 
h&di —Stet»dlc V YeUow and Chect^fr Cab ft Transfer 
Co 282 NW 879 287 Mich 1—Maa v Qty of 
Petioa 60 NW 2d 145 337 Mich 674—Crase \ 
Oty of Detroit. 67 NW2d 93 341 Mich 132 
Minn —Patton v Mtnnn>ipalis St Ry Co , 77 N W 2d 
433 247 Mum 368. 58 A L R 2d 921 
Mo^Nagel v Thompson. 170 SW2d 416. 237 Mo 
App 1061 

NJ—Massotto V Public Service CooidinAted Trans¬ 
port. 176A2d28a 71 NJSuper 39 
N Y —Lashlcy v BroiAJyn ft Queens Transit Coqnra- 
uon. 18NYS2d7a 258 AppDiv 1088—Soiganti 
V Brooklyn ft Queens Transit Goip 51 N Y S 2d 
349-^ludolph V City of New York 77 N YS 2d 
793 

NC—Smith V Goforth. 209 SE2d 887 24 NCApp 
104 

Pa —Ardier v Penns^vama R Oo, 72 A 2d 609. 166 
PaSuper 538—^Noedk v Pomsylvania R Gn 83 
Fa Dist ft Co 94—^Healey v Philndclphu Transp 
Cb 18D ftC2d346 

RI—r^nviliotti V United Electric Rys Co 32 A 2d 
267. 69 RI 173 

SD^ennehs v Inter City Bus Lines. Ill NW2d 
327 79 SD 267 

Tenn —^SrhmdW v Southern Coach Lines, 217 S W 2d 
775 188 Tenn 169 

Tex—Cole 7" v Dallas Ry ft Tcnninal Co Ov 
App 264 SW 2d 753 ecr icf no rev err 
W Va—Gihnore V Huntn^on Cab Co 21 S E 2d 137 
124 WVa 469 

Endace held sifficieiit to take ircftkHi to jiny 
US—Zatma V Greyhoimd Lracs, Inc CAND,44Z 
F2d238 

Ala—Louisville ft N R Cb v Ricbani. 14 So2d 561 
HAlaApp 197 cm den 14So2dS64 244Ala 
595 

Mans—OToole v Murphy 206 NE2d 88. 348 Mass 
795 

Mich—Tliiufcaw v Oty of Detroit. 291 NW 29. 292 
Mich 617 

NY—Washington V LongIsiand R Co 214NYS2d 
115. 13 AD2d 710 

EvideBce hdd fnsBfndeat to take quesdoa to 
joiy 

US—Greyhound Corp v |V-irlTr CAWash. 262 
F2d401 

FU—Rogers v Orlando Transit Co. 70 So2d 551 
Mmn—v RabcL supra, n 12 
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TO Mo—Adiby v Illinois Tennmal R Co, 132 
S W2d 1076.235 Mo App 454, een 144 

S W2d 142. 346 Mo 1029—Douglas v St Louk 
Public Service Go 231 S W 2d 157. 360 Mo 869 
NY—V Cny oTNew York. Ill NE2d 
865. 305 NY 167 

71 US—Cestanc v Pdmsylvania GrqdKMod Lines, 
supra, n 67 


III—^Youngv IlliiuMsCent R Co 49 NE 2d 268 319 
Hi App 311 

Mich —Butler \ Qty of Detroit 65 N W 2d 837 340 
Mich 246 

Mont —Ahlquist v Mulvaney Realty Co 152 P 2d 137 
116 Mont 6 

Ohio—Kokinos \ Ohio Greyhmuid. 92 N E 2d 386 153 
Ohio St 435 

Evidmee hdd s»ffirie«t to take qnestioii to jury 

Ill—^Walsh v Chicago Transit Authonty 171 NE2d 
235 28 m App 2d 243 

72 III —^Elhott V nimois Cent R Oo 47 N E 2d 
375 318 lU App 112 

Mass—White V New York Cent R Q> 145 NE2d 
583 336 Mass 379 

Mo—^Young V Kansas Qt> PuNic Scfvioe Co, 270 
SW2d 788 

Tex —^Southwesteni Gr^hound Lmes v Dickson Ov 
App 219SW2d592 

fast 1593 

75 us—Thomson V /nde.aon. CCASD 138 
F2d 272. 149 ALR 899 

Mass—^Ixmgin V Bosmn Elevated Ry Co 34NE2d 
682. 309 Mass 228 

76 Mass—Brown v Boston Elevated Ry Co, 21 
N£2d 233 303 Mass 237 

78 OU—FuUgrafv OUahoma Ry Cb. Ill P2d 
1072, 188 Old 592 
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79 Cil—Seucm v System Transit Lutes, 301 
P2d 612. 144 C A 2d 719 

80 hbfis —Snow V Boston Elevated Ry supra, n 9 

Tex —Graham v Dallas Railway & Tenniiul Cb Ov 

App. 165 SW2d 1002. err ref 

81 Ill —^Lsve Stock Nat Bank of Oix-ago v Richard- 
son. supra, n 39 

Wis—Nyc V Milwaukee Electnc Railway ft Trans|jorL 
Cb 16NW2d429. 246 Wis 135—Spleas v Mil¬ 
waukee ft Suburban Transport Corp 124 N W 2d 
593 21 Wis 2d 635 

Evidoice hdd ■■^ifRewnt to show omilTil to^y 
matter of law 

(2) Otha- msrancf-s 

Cdo—Pobiix Cab Co V Fessler. 335 P2d 865. 138 
Cblo 547 75 ALR2d 979 

FaBnre to ask trout chair lift attend¬ 

ants 

NH—AUen V State, 260 A2d 454 110 NH 42 

82 US—HiilTv Louisville ft NR Co C A La. 198 
F2d 347 

CaL—Atherley v Market ^ Ry Go, safna, n 50— 
Ganaa v San Di^ Elec Ry Co 170 P2d 957 
75 Qd App 2d 729 

DC—Total V Poinsylvania R Go, 100 FM 435 69 
AppDC 262. cert den 59 SO 488, 306 US 
640 83 LEd 1040—Wmduop v DC Transit 
System. Inc. App. 293 A2d 283 

Fla —Sumpter v Ta*nmni Trad Tours, Inc, App 123 
So2d732,93 ALR2d232 

Ill—Jacobsen v Onnnnqgs, 48 NE2d 603, 318 Ill 
App 464—^Paaozek v Ounmings. 58 N E2d 742, 
324 SlApp 589—Weaver v ^iragiic, 71 N£2d 
106, 330 m App 331—Finley v A ft E 

Ry Co, 122 NE2d 594. 3 Bl App 2d 436 

Ky—StaUaid v Withersiiooii, 306 SW2d 299 

Md —Dilli^ V Baltunore Transit Go 39 A 2d 469 183 
Md 537 155 ALR 627 

Mum —^Ball v Twm Oty Motor Bus Co, 30 N W 2d 
323. 225 Minn 274. 9 ALR2d 933—Weller v 
No.tlrjrest Airimes, 58 NW2d 739, 239 Mmn 
298 

NH—O'Brien v Public Service Go, 58 A2d 307, 95 
NH 79 

NY—Ymmg v Jamaica Buses. 28 NYS2d 197. 262 
AiqpDiv 860—Schwartz v Brooklyn ft Queens 
Transit Corporation 36 N Y S 2d 70^ 264 ^ip Div 
90S-Oixnllo V Green Bus Lines, 78 NYS2d 
233.273 AppDiv 969 


13 CJS 182 

Pa—Gabd v 1528 Walnut St Bldg Corp SO Aid 
751 160 Pa Super 218—^Median v Ddawaie.Lk 
WR Cb 53 Lack Jut 145 
RI—McMahon \ United Electnc Rys Co 27 Aid 
296. 68 R1 256 

Tenn —^McBroom v S £ Gn^hound Lines, 193 SW2d 
92. 29 Tenn App 13 

Tex—El Piso City Lmes v Stanly, CtvApp 209 
SW2d 8ia err ref 
WVa—^Isagan v Jraikins. supra, n 12 
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84 U S—Swigart v Clnrago ft N W Ry Go supa^ 
n 9 

NJ—^Kovaesv Penmylvania R Co 184 A 2d 873,76 
NJSuper 451 

85 Ill—Finlqrv Chicago, A ft£ Ry Co siipra.a 
82 

NH—OBnen v Public Semoe Co siqua, n 82 

86 m—Jaobb&^ v Ommifigs, supra, n 82 

87 III—^Holland v Chicago Tranvit Authonqr, SI 
N£2d 861 337 HI App 100 
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89 Od—Rogers v Los Angdes Transit Lines, 289 
P2d 226t 45 C2d 414 

Md—Thomas v Baltunore Transit Go. 127 A2d 128, 
211 Md 262 

N J—V Anderson. 102 A 2d 385, 14 NJ 340 

90 Cal—Reeves v Lapinta. 78 P2d 465 25 Od 
App 2d 680 

91 U S—Callaway v Hart, supra, n 29 

Ala—Soutlie««teni Greyhound Lmes v 13 

So 2d 660; 244 Ah 449 

Cal —Tendl v Kc^ System. 159 P 2d 704 69 Cd 
App2d 682—Prunty v Allred, 165 P2d 935. 73 
Cd App 2d 67—Jacob v Key System Tiaasd 
Lines. 295 P2d 569 140 C A2d 357 
Fla—Miami Transii Co v Scott, 58 Sold 542 
Ky—Greer v Ridiaids Admr 115 SW2d 568 273 
Ky 91 

Mass—Flaherty v Gollms, 61 NE2d 12. 318 Mass 
153 

Mich —Taniow^ v Fi^ 55 N W 2d 824 335 Mich 
267 

Mo—Graves v Missoun Pac R Cb, 118SW2d 787, 
342 Mo 542. cert den 59 SQ 76^ 305 US 617, 
83 LEd 394—^Hatton v SidnnAn, App. 169 
S W 2d 91—Wagner v Missoun-Kaiisas-Texas R 
Co 275 SW2d 262. SO ALR 2d 1062 
NH—MuUimv Bosfam ft Mam Transp Co,20A2d 
636^91 NH 402 

Ohio—Gastauer v T-»Tirj»i« of Oncmnati, Inc 143 
NE2d 621, 103 Ohio App 511 
RI—T anvillotti v Umted Electnc Rys Go supra, n 
67 

Tex—^Internattoaal-Gieat Northern R Co v Lncas, 
OvApp 123 SW2d 760, err ref, cert den 60 
SQ 89 308 US 573. 84 LEd 481 
WVa—Miller v Blue Ridge Transp Go, IS S£2d 
400, 123 WVa 428 

Evidence held i-^^fticpcnt to cany tpMsIion to 
J'my 

(3) Other cases 

Md—Brooks V Sun Gab Go. 117 A 2d 554, 208 Md 
236 

Mo—Brady V St Lotus Piddic Service Gp, 233 SW 2d 
841 361 Mo 148 

NJ—Lehman v ao i. 99 AJid 517. 27 NJSuper 

444 affil I02A2d 385 14 NJ 34Q Masmitov 
Public Service Coorv*ii'-*ted Transport 156 A2d 
483. 58 NJSuper 436 
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92 Ky—Gtera- v Ridiank Admr. supra, n 91 

93 NC—Baibcorv QtyCoachCo.l64SE2d 393; 
3 NCApp 185 

94 m—Schwickiath V Lowden. 46 NE2d 162.317 
in App 431 
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|E —Waite V Facific Gas & Ekctnc Co 132 
P2d3ll S6GBlA|)p2d 191 
llicfc —^ ^ Detroit. 5 N W 2d 457 

302 Mich 542 

V Cay R Co App 126 NE2d 67 
Kyi-OsBels V Qly of Sestik. 81 P2d 275 195 
Wsdi 433 

mi-ftida V M StP&PacRCo 278 

NW 86a 227 Wts 503 

fl Qil —Hempsev v Maifcct Street Ry Go 142 
P2d9Z9 23Cd2dll0 

Kw—S Off Xu Grqrhound Lines v C1i*miley 226 
SW2d777.312Ky 154 

KC—GMWy V Adanbc Greyhound Coqi 45SE2d 
5L 228 NC 106 

ft-Milkr V rdlsbuifib Rys Co. 144 A2d 514. 187 
FsSuper 334 

WVn—Bnmimig v hfaooii| 7 >HeH Trausp Co 27 
SE2d 481 126 WVa 195 

IWtaretouehiiAilds 

(2) Other unciefs 

Up — qiMilrhn V St Louis PnUic Service Go App 
370SW2d649 

1 US-Chrtcr V Kimi, CCAAil 127 F2d 415 
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3 Ala—Gqidiol Mbfeor Lmes v 21 Sold 

24a246Ab 501. 157 ALR 1207 

Ol—Rogen v Los Angeles Transit Lines. 289 P2d 
226.4SC2d414 

Ky DeV 3 Green-lEopf incvdle Bus Co v Mbnt- 
gomeiy. 129 SW2d 533. 278 Ky 837 
lio-HEasta V St Lams PlufdK; Service Go. App 266 
SW2d I 

Tez—Hinisan v Saiiih\.vSi Onr-h-s. OvApp 207 
SW2d 159 

4 Va-Sdfe V Fuller 18 SE2d 254 179 Va 30 

5 Md P^lta- M Transit Co v Sim Cab Co. 124 

A 2d 567, 210 Idd 555 

Mb—Jones v TV vu , 184 SW2d 407 353 Mo 
730 

7 NY—Tniddl v New Yofi Rapid Transit Oxpo- 

raiMii.22NE2d244 281 NY 82 

8 Cii—Conte V Los Angeles Ry Carp, 177 P2d 

293.29 0124 606 

Whether poKager wa* ndhig im ter steps held 

for jaiy 

Gri—Condanlv Fbc£c Ekctnc Ry Co,94P2dS67. 
14Gri2d375 

9 m— Gfaumi V Cv 47 NE2d 359 317 

OlApp 655 

Mufa—Jason V Oly of PjbA Mkpt of St Raihr^ 
143 NW2d 571 3 MrehApp 722. revd on odi 
glds 151 NW2d 813 379 Mkh 405 
Mo—Onpenlerv Kansas Oly Public Service Cb. 330 
SW2d797 

01 Q PcHVnu«»npr V Wdsoo, 325 NE2d 233 41 
Ohio St 2d 223 

FSi— Whidey V PV MpP' Tnnsp Co, 234 A2d 
922.211 FaSiiper 288 

Ewdcacc held naarfBrieal to edabhsh coatnb- 

(I) Fh—TlKUiasonv Mnoni Transit Cb l€0So2d 
620 

FKnrer Co v Wcm. 23 SE2d 73a 68 
GaApp 6S2 

Oi-Goertz V Oncaffi ft NW Ry Go. 153 NE2d 
48a 19 1DApp2d261 

Mas n ^ V Botaft MaiiieRR. 82 NE2d 5 
323 Mas 349 

PO licn.uivp kip’. Rapid Transit Co 3 A 2d 
IR 133 PaSiqier 481—Cbny v Nipfd^'a'»ib 133 
A2dSS5 389 Pa 580 

11 US lliurou V Or-sgo. RI ft PR Co DC 
Bl mFSnpp 747.revd onoth gnk CA 272 
F2d 449-^ ..yhL ^ Lues Inc V Mdkr CA 
Mo.40ZF2d 134 


Ala—Western Ry of Ala v Brawn. 196 So2d 392. 
280 Ala 543 

AcL—Halpenn v Hot Spongs St Ry Co 302 SW2d 
535 227Aifc 910 

CM—Healy v TcUow Gab Go of Cddbroia. 90 P2d 
lia 32 GalAppld 479—^DkA"dcAbv>s v Pacific 
Gas ft Eke Co, 169 P2d 909 28 Cal 2d 282— 
Gfcenkaf v Briggs. 178 P2d 459. 78 Cal App2d 
720 

Ga-Atlantic Coast Lme R Co v Green. 106 S£2d 
814. 98 GaApp 704-Beck v Wade. 110 SE2d 
43 100 GaApp 79 

ni—Suns V Transit Authority 122 N£2d 

221 4 Bl 2d 60—Sfaonowat v CVcirM- Tau Co 
198N£2d 573 48 ID App 2d 81 
Kan—King v Vets CaR Inc 295 P2d 605^ 179 Kan 
379 S6ALR2d 1349—ElhoR v fSiwtgn^RI ft 
PR Co 454 P2d 124 203 Kan 273 
Mich—dark v Sfadfety 78 NW2d 155. 346 Mich 
332—Wefls V Fhnl TroDey Coadi, Inc 88 
NW2d 285 352 Mich 35-Jaxon v Ckty ofDe- 
trait. Dept <dSi Raihnys. 151 NW2d 813 379 
Mich 405 

Mum-Nygrenv MumeripQlts. St Ry Go,63NW3d 
56a 241 Mran 485—Patton v Mmni'apol*^ St Ry 
Co. 77 NW2d 433. 247 Mum 368. 58 ALR2d 
921 

Mo—WiDiarnsrai v & Lams Pbbbc Service Co 252 
SW2d 29S-Malto v St Louis Pubhe Semoe 
Cb 308SW2d720-^wisv Kansas Oty Fnbhc 
Service Cb. App. 333 SW2d S26-Tciiiidl v 
mmois Cent R Cb. App 383SW2d301 
Mont—RisLenv NordieniPac Ry Go. 350 P 2d 831 
137 Mont 57 

NH—Isabdkv Public Service Cb oTNew 
37 A2d 367 93 NH 189 

NJ—Sullivan v Coast Cities Coadbes. 19 A 2d 442. 
126 NJUw 300 affd 21 A 2d 73a 127 NJLaw 
226 

N Y —Schir-kbe^b v Brooklyn & Queens Transit Cor- 
pnraboii. 20 NYS2d 484 259 AppDiv 1018 
NC—Hams v Atlantic Gr^hound Coup, 90 SE2d 
7ia 243 NC 34a 58 ALR2d 939 
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hhus—^Perdhv Boston Elevated Ry GD,28N£2d 
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SE2d693 94GaApp 60arewl anodi grds 97 
SE2d 149, 213 Ga 135 

27 in— McKenzie v Fnel. App. 61 NE2d 407 
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ni—Jocabsc . V Qnnmiiigi^ 48 NE2d 60(3. 318 Bl 
App 464 
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29 Ah—f: \Br v Ward. 77 So2d 37a 38 Ah 
App 49 Oft den 77 So2d 383, 262 Ah 703 

fjHnn —Mddahoa V New York. NH ft HR. Co 71 
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515 88 MBc2d m mod on odi grds 403 
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N Y S2d 58. 58 Misc2d 1008. affil 316 NYS2d 
455. 64 Mnc 2d 859 

20 Cri—Madder v Western Greyhound I-me*, 87 
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180NE2d 839 


CARRIERS §919 

Psage 1758 

page 1749 

15 NY—CJ.S cried m v The PaQuum 

rnnip»i.y, 174 NYS2d 109, lia 6 AD2d 684 

§ 918 Rcsi^ecUve Duties and Liabil¬ 
ities of Railroad Company 
and Palace or Slewing Car 
Company 

page 1753 

67. itHut cntBprise 

(2) OOkt mattas 

Ohio-Batierv Pulfanaii Cb. 220 N E 2d 36^ 8 Qbo 
App2d 1 

§ 919. Actions 

Me 1754 

80. No ni^ of aefion in absence of contnet 
Afk—PuUmu Co v Andefson. 172 SW2d 431. 205 
Ark 1056 

pi«el755 

83 Gd—McBride v Afi^nson, T ft SF Ry Co 
279 P 2d 96a 44 C 2d 113 

91 HI—McChHv PidhiianCO. 73 NE2d658.331 
niApp 561 

page 1756 

2 Ohio—Bauer v PoIlmaD Co 220 NE2d 366. 8 
CBiio App 2d I 

7 Cbl—Ridksv Scott. 120P2d 107.48CalApp2d 
481 

page 1757 

9 US—Pnlhiian Go v Grffifli, CCAMns, 109 
F 2d 612 

Ev f cf ^ hdd Msa ffig ea t 

(S) Odua-endenoe 

Chi lk.«cr V Southon Pac Co 300 P2d 17a 144 
CA2dl 60ALR2d 1104 
lows—IMli V nimcNsGait R Q> 69NW2dl3. 
246 Iowa 661 

page 1758 

16 Chi—McBnde v Alditson. T ft SF Ry Go. 
279 P 2d 966,44 0 2d 113 

Hi—McChD V Pullman Co 73 NE2d 658. 331 m 
App 561 

LmbOlty inder les ipn loqputar dac^^ 

Ohio ytanf r v Pulliiian Go, 220 N£2d 366, 8 ^uo 
App 2d 1 

17 Chi— fteksv Scott, supra. B 7 
Placing baggie OB fbtim 

NY—K/' Aff-r V PuDmaii Co, 297 NYS 19^ 252 
AppDtr 87 reaig and mabaa for kare to appeal 
den 299 N-YS 767, 252 Appl>nr 74a afiU 14 
NE2d 388 277 NY 679 reaig den 15 NE2d 
74. 278 NY 485 

Eridmee held T t t to gp to jmy v 

Hfanois Gent R Co supra, n 9 

Ptadrig 1 m4Mb 

Mum—Ziriier v Northern Pac Ry Co, 74 NW2d 
641.246 Mum 157 

19. Jeweby in bag 

<2) ■ V PuBuian Co supra, n 17 

BtouT^^idier v Notthem Pac Ry Co 74 NW2d 
641 246 Mnm 157 

The question of the passenger^s as¬ 
sumption of risk is also for the deter^ 
mination of the jniy.^* 

20l1 Mum— ZiriMT v HattliL.ii Fhc Ry Co. 74 
NW2d64I 246 Mum 157 


(2) Other matrixnons 



§919 CARRIERS 

hgt 175$ 

Gil Dck^ V Southcm Pac Cb 300 F 2d 170 144 
CA2d 1 tiO ALR2d 1104 

Bute of proof 

Minn—Zidxr v Northeni Pac Ry Co, 74 NW2d 
641,246 Minn 157 

p«gel7S9 

28 Mum—Zuber v Northern PUc Ry Go 74 
NW2d641 246 Mmn 157 

33, Rccovuy lidd e*€f3!^‘we 
(7) Other unounts—Ross V Fullinan Co TONY 
S2d30iS 272App1>iv 820 

page 1763 

CARROLL ISSUE A term Aat 
comes from the decision m Carroll 
BroadcastiDg Co. v. FCC, 258 F 2d 440, 
l(n UB.AppJ) C. 3^ in which it was 
heid that an existing licensee has 
standing to contest the grant of a com¬ 
petitive license for the reason that eco¬ 
nomic nqoiy to an existmg station, 
while not in and of itself a matter of 
moment, becomes important when on 
the facts it spells dimmation or de- 
stractum of servue."” 

OLSO DC—Southwesteni Ofxntnig Co v FCC 
CA 351 F2d 834 835. 122U^AppDC 137 
See TdC 5 l■p^ Tdfphones. Radio, and Television 
$§ 303, 304 

CARRY. 

Present Tense 

7 CiL-CJ& iiBotM a Ftopte V Smidu 
857. 858. 72 ChlA|ip2d Sqip 875 

8. Staflsrisr apKSwd 
To have upon or about ones person, hold toboMor 
bear, to act as a faearer—Peopk v Smith, supn. n 7 

It has also been defined as “to have 
or bear upon or about one's person, as 
a watch mt wei^i^ locomotion not 
bmi^ essentiaL” ”” 

UU ra-Cg-qpwnwiIlh V EbU. 40 A2d 112, 
n<i,lS6FtSqwr 129 

To bear the eiqiense ofi to keep m 
force.'” 

13.1 Mnk-Hardbid Acodent ft Indcv lUy Co v 
Ilraa,199So 93, 97,98.190 Mbs 225 

To snstain the w^ht or burden 
of«> 

lU Am-Ln* v Didt, 347 P2d S81. 3S2. S7 
Anz 2&»AIJt2d9« 

NtlTM 

IS Who—CA&cifeitaWaKnAiiloTiWw,«s<bv 
QqrofCL^, l20P2dl9a»l.l7U^ 331 


The term may be substantalfy syn¬ 
onymous with “trial ” 

16J Wyo—WcsMni AuM Tianspoits v of 
CheyaiK 120 P2d 390 391 37 Wjo 331 

Cany on. 

21-22 US—Rosenblinn v Aiigliiii, DCOd, 43 
FSopp 899 S9I dH CCA 133 F2d 312 

Other phrases 

Other phrases more recently ad^dh 
cated”' 

34.L Phnses iOhAded 

(1) "Ciny on or defend acoon** —Svuuou v Swen> 
son, 13 N W2d 531, 533.245 Wis 124 
C2) ‘‘Cany or haw earned into" hdd eqmvalent to 
“introduce -US v B*vAK 91 SW 1022. 1024 6 
IndT 319 

Carried 

Phrases 

Other phrases construed. 

40.1 lla^T ro.katii.:d 
**CaFned for ono^iglith*' and “earned an^el^dl m- 
terest," oonstnud as understood amoug od men—Wm- 
emdler v Page, 183 P 501 75 Old 278 

CanyiliR 

41 Not limited to tune when adntlly in mo¬ 
tion 

NJ—J G Rms ft Sons v Avtomc^lr Ins. Co of 
Hartford, Cbnn, 3 A 2 d 6 ia 612 , 121 NJLaw 
493 

]iigel765 

Carrying arm or Carrying weap¬ 
ons, 

43 Cal—CJwS. ipntied ii People V Saudi, supra, n 
7 

Carrying on. 

Phrases more recently adjudi¬ 
cated.®* 

SOlt Phiases coBStned 

( 1 ) “Canymg on acbon —Svensoo v 13 

NW 2 d 531 .S 34 , 245 Wis 124 

Other phrases: 

59. **Sliariiig ezpcBK ridmgf’does 
tnte 

Tn—North American Acodcot Idsl Co v Wyatt, 
CivApp.l60SW2d298,3Q2 

6L Held not to mcfaide 

(1) Interest on murtgjgcs not pboed on property m 

with ds puichasc or made to meet tuts. 
micKSt.—Qiet Im Gorvomhon v Com- 
„.K<-o.ifr of Interna} Revame^ CCA, 134 F2d 942, 
944 

( 2 ) Penalties on taxes and water rates—Ap|dir>ticA 
orH»iWiaii Savings Bank, 43 NYS 2 d 386 y 387 , 181 
Misc 138 

Used a4}ecti7ely, “esnymg 
places.”"' 


13 CJS 192 

6L1 A stop of land between or along navi^Ale 
waters over which, by the process of l»niiii^ 
vanoiis pomts m the water route may be ci>ir$roi 4 ^ 
mto a smgle avenue of comnierce—Ur^beig y 
Umversity of Notre Dame, 282 N W 7Qt 73 74^ 
231 Wis 187 

CART. 

As a Noon 

C3 Tcx-Oikv Le«si64Ta 331 333,33AiiR 
767 

pa«el76C 

Othsr phrases: 

Additioiial phtases whidi have been 
construed or itefined.’^' 

“Li^ cart" B a term which may be apjdied to an 
oidmary fiumer's cart without spnngs, if ^ven with 
Tons— Motion v Freeman, 26 JP 215 

72.L nuises 

CARTEL Defined see Ifonopohes 
§41. 

CARTRIDGE. 

Phrases. 

jegtlTSI 

Other phrases are set out in the 
note.”' 

93.L Fbises 

(1) “Pistol cartridges" aic caitiidges sudi as aie 
adapted fa and are or may be used for, pistob of die 
Size and cahbre m ordmaiy use^ i*iriiK*"^ (spec»ny 
those capable of bemg earned about the pemn-^mon 
MHalli^ GBitiidge Go v Teague, 3 So 709, 710, 83 
Ala 475 

CARTWAY, 

97 NC-WaUroap v Fe-giBOn. 195 SE 615. 617, 
213 NC 198 

99. Spedfkrily defined 

A quast-pubbe way locased m a rnral section—Ar¬ 
sons v Wnght,27SE2dS34^ 536,S37,S38,223NC 
520 

CAEiWKlGHT ACT. The name 
plied to the Cahfmnia antitrust stat¬ 
ute.** 

A5D US-SMsdv a>v9cDdi(ta.Iiie.DCCd 
271 FSivp 722,724 

pVlTfiS 

CASANOVA. An Italian Adventoier 

Ah—WibMv Static 39 So 2d 234,233,231 Ah 676 

CASCADE. 

An aim^mnent of the parts of an 
ai^aratus so that fluid passes, or is 
conceived to pass, from one to another 
down the series. 

US-IiiicGnn.Ciai aFhA|ip.97F2d ITU 133 










